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SHALLBT  T.  TOOT.   (Na  B2S1^ 

fCooit  of  OItU  Appeals  of  TexosL  San  Antonia 
April  1.  1914.    On  Motion  for  Be- 
ins  April  29,  1914.) 

1.  PuuD  (I  41*)— Actions  fob  Dahaqbs  fob 
DxnciEnT  AcBfAOE— Petition. 

A  petition  alleging  that  defendant.  In  a 
tale  of  land  to  plamtiff,  represented  that  the 
tract  contained  624  acres;  that  plaintiff  re- 
fused to  accept  it  uolesa  it  was  surveyed ;  that 
defendant  had  it  surveyed  by  the  county  aur- 
Teyor;  that  he  and  the  aurreyor  represented 
to  plaintiff  that  it  contained  (S24  acres;  that 
plaintiff  i>ftid  therefor  at  an  agreed  rate  per 
acre;  that  he  had  no  reason  to  suspect  there 
was  a  shortage  until  he  later  had  it  surveyed ; 
thst  he  relied  upon  the  representations  of  de- 
fendant and  his  agent,  the  sorreyor:  that  he 
hU  a  ve^  limited  adneatlon,  and  did  sot 
hiow  how  to  calculate  the  number  of  acres  by 
the  field  notes;  that,  by  the  fraud  of  defendant 
tnd  the  surveyor,  he  waa  induced  to  make  the 
trade  and  lulled  into  a  sense  of  secarity  as  to 
the  acreage;  and  that  there  was  no  other  sur- 
veyor in  the  county  al^  the  time  of  the  sale— 
sufficiently  allied  defendants  frand  and  an 
excase  for  jdalntiff'B  failare  to  discover  the 
frind. 

(Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  U  36,  37;  Dec.  Dig.  }  41.*] 

2.  LuiiTATioN  OF  Actions  (SS  96. 100*)— Com- 
putation OF  Pbbiod— Discovert  offbadd. 

In  cases  of  fraud  or  mistake,  when  the 
means  of  discoveir  are  at  hand,  diligence  must 
be  txerclsed  to  discover  the  fraud  or  mistake, 
bat  the  statute  does  not  run  until  there  is  some 
circumstance  or  fact  to  arouse  suspicion. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  If  323.  337,  475,  476, 
480-498;   Dec.  Dig.  H  96.  100.*] 

On  Motion  tor  Behearing. 

3l  FbaudJI  6fi*)— DniGiEHz  Aouaob— Mbas- 
cbe  of  Dam aobb. 

The  measure  of  damages  for  a  vendor's  ml»- 
representation  as  to  the  number  of  acres  in  a 
tract  of  land  sold  at  an  agreed  price  per  acre 
was  the  amount  paid  by  the  purchaser  for  the 
nnmbeT  of  acres  which  he  ftiiled  to  get,  regard- 
IMS  of  the  increased  value  of  the  other  land. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  U  60-62,  64;  Dec.  Dig.  {  S9.*] 

Appeal  from  District  Court,  Calbotm  Coun- 
ty; John  M.  Green  Judge. 

Action  by  F.  J.  Smalley  against  Gus  Vogt 
From  a  judgment  dismissing  the  cause, 
piatotlff  appeals.   Beversed  and  remanded. 


Wflson  ft  ^mUton,  of  Port  Laraca,  for 
appellant  W.  D.  Love,  of  Uvald^  for  ap- 
pellee. 

FLY,  C.  J.  [1]  Appellant  sued  to  recover 
of  appellee  the  sum  of  $1,200,  alleged  to  be 
due  by  reason  of  a  deficit  of  80  acres  of  land 
In  a  tract  sold  by  appellee  to  him.  He  al- 
leged that  It  was  represented  to  him  by  ap- 
pellee that  the  tract  contained  624  acres  ol 
land,  but  that  appellant  refused  to  accept 
the  tract  as  containing  that  number  of  acres 
unless  appellee  bad  the  same  surveyed,  and 
appellee  secured  the  serrlcea  of  the  county 
surveyor,  and,  after  the  same  had  been  sur- 
veyed, both  appellee  and  the  surveyor  repre- 
sented to  appellant  that  the  tract  contained. 
Q2i  acres  of  land,  and  he  paid  for  the  same 
at  the  agreed  rate  of  $15  an  acre ;  that  he 
had  no  reason  to  suspect  that  there  was  a 
shortage  In  the  land  untU  he  bad  it  surveyed 
In  1913 ;  that  he  relied  upon  the  representa- 
tions of  appellee  and  his  agent,  the  surveyor, 
and  believed  them  to  be  fair  and  upright 
men;  that  he  has  very  limited  education, 
and  did  not  know  how  to  calculate  the  num- 
ber of  acres  by  the  field  notes;  that  by  the 
fraud  of  appellee  and  his  agent  he  was  induc- 
ed to  make  the  trade,  and  "he  was  lulled  in- 
to a  sense  of  security  as  to  the  amount  of 
the  land  and  believed  that  it  contained  624 
acres,  and  he  (the  plaintiff  herein)  relied  on 
defendant,  Gus  Vogt,  and  his  agent,  the  sur- 
veyor." He  fully  and  elaborately  alleged 
his  faith  and  confidence  tn  the  representa- 
tions of  appellee  and  the  surveyor,  and  that 
there  was  no  other  surveyor  In  Calhoun 
county  at  that  time.  Bxceptlona  were  sus- 
tained to  the  petition,  and  the  cause  dis- 
missed. 

The  fraud  of  appellee  was  sufilcleatly  set 
forth  In  the  petition,  and  the  facts  which  go 
to  excuse  appellant  in  falling  to  discover  the 
fraud  were  full  and  clear  enough  to  carry 
the  case  to  a  jury.  The  facts  show  that 
appellant  acted  as  most,  If  not  all,  men  would 
have  acted  under  the  circumstances.  The 
business  of  the  world  Is  built  upon  confidence 
In  the  honor  and  Integrity  of  those  with 
whom  we  deal.   No  man,  after  a  tract  of 
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land  Is  Bunreyed  hj  the  seller,  haa  a  resorrey 
of  It,  when  tbere  la  notbtng  to  arooae  sus- 
picion, and  experience  teaches  us  that  few 
men  calculate  the  amount  of  land  by  the  field 
notes  In  their  deeds,  and  the  vast  majority 
could  not  calculate  the  acreage  If  they  so 
desired.  The  allegations  present  a  case  of 
fraud,  and  do  not  ishow  laches  ai>ou  the  part 
of  appellant  In  dlsooTering  the  fraud.  The 
allegations  make  a  case  for  a  Jnry,  and  It 
Bhould  be  tried  on  Its  merits. 

The  rule  as  to  laches  Is  clearly  set  forth 
by  Associate  Justice  Eeese  of  the  First  Court 
of  Civil  Appeals  In  Isaacks  v.  Wright,  50 
Tex.  Clv.  App.  312,  UO  S.  W.  970.  The  court 
said:  "It  Is  true  that  with  the  means  at 
hand,  if  he  had  felt  called  upon  to  Investigate, 
he  could  have  discovered  the  mistake,  but 
there  was  absolutely  nothing  to  arouse  in 
his  mind  the  sl^htest  suspicion  with  regard 
thereto.  He  had  been  put  in  possession  by 
the  vendor's  agent,  from  whom  he  had 
bought,  of  the  identical  ground  sold  to  him, 
after  the  delivery  of  the  deed;  had  been  ad- 
vised tliat  this  was  the  identical  land  con- 
veyed by  his  deed ;  had  the  lines  and  corners 
pointed  out ;  and,  under  the  eyes  of  the  agent 
and  with  his  knowledge,  had  erected  his 
fence  and  planted  his  trees.  Under  these 
circumstances,  was  he  guilty,  under  the  law 
as  laid  down  in  the  decisions  cited,  of  such 
laches  as  to  start  the  statute  to  running,  In 
failing  to  get  the  plat  and  his  deed  and  with 
proper  assistance  verifying  the  description  In 
the  deed  to  be  sure  that  there  was  no  mis- 
take? A  very  cautious  and  suspicious  man 
might  have  done  so,  but  the  man  of  ordinary 
prudence,  in  looking  after  his  business  af- 
fairs, would  have  done  as  Cherry  did  under 
the  circumstances." 

[2]  In  cases  of  fraud  or  mistake,  when  the 
means  of  discovery  are  at  hand,  diligence 
must  be  exercised  to  discover  such  fraud  or 
mistake;  but,  in  order  to  start  the  running 
of  the  statute,  there  must  be  some  circum- 
stance or  fact  to  arouse  suspicion.  Appel- 
lant, in  this  case,  had  asked  for  a  surrey, 
and  he  relied  upon  his  vendor  and  the  sur- 
veyor, the  agent  of  the  vendor,  to  make  an 
accurate  survey  and  give  him  a  true  and 
faltliful  report  thereof.  The  survey  was 
made,  and  both  appellee  and  his  agent  re- 
ported that  the  land  contained  624  acres. 
The  field  notes  they  gave  him,  and  which 
were  embodied  In  the  deed,  called  for  the 
meanders  of  "Chocolate  Bayou,"  without  giv- 
ing the  courses  and  distances  contained  In 
such  meanders,  and  no  one  could  accurately 
calculate  the  quantity  of  land  contained  with- 
in such  field  notes.  Nothing  but  an  actual 
surrey  of  the  land  could  have  revealed  to 
appellant  the  shortage  in  the  acreage.  No 
reasonably  prudent  man  would  have  made 
such  survey,  but  would  have  relied  upon  the 
survey  and  representations  of  appellee  and 
his  surveyor  as  to  tbe  quantity  of  land.  The 
deed  conveys  624  acres  of  land,  and  not  that 


quantity  more  or  less,  but  appellee  and  his 
agent,  outside  of  that  recital,  assored  appel- 
lant that  tbere  were  624  acres  of  land.  He 
cotaA  not  calculate  the  quantity  from  the 
fl^  notes;  be  was  compelled  to  rely  on  tbe 
representations  of  two  men.  In  whom  he  had 
absolute  confidence  and  trust,  and  they  tailed 
him.  The  land  had  beoi  bon^t  by  the  acre, 
and  the  misrepresentations  as  to  the  number 
of  acres  caused  a  loss  to  appellant  of  $1,200, 
If  Mb  all^atlons  be  true.  He  should  be  giv- 
en tbe  importunity  to  prove  Uiat  they  are 
true. 

The  cross-assignments  are  overruled. 
The  Judgment  la  reversed,  and  the  cause 
remanded. 

On  Motion  for  Blearing. 

Appellee  insists  that,  under  the  rules 
promulgated  by  the  Supreme  Court,  none  of 
the  assignments  of  error  should  be  consider- 
ed. Rules  were  adopted  presumably  for  the 
protection  of  the  trial  and  appellate  courts; 
and,  while  It  Is  a  violation  of  the  rules  to  fall 
to  refer  to  the  page  of  the  transcript  where 
the  matter  complained  of  is  found,  this  court, 
and  not  appellee,  Is  inconvenienced  by  it. 
We  believe  in  a  reasonable  enforcement  of  i 
the  rules,  although  It  seems  to  be  a  hazard-  I 
ouB  proceeding.  In  view  of  the  action  of  tbe 
Supreme  Court  in  granting  writs  of  error  in 
several  instances  where  the  rules  have  been 
fiagrantly  violated  and  assignments  of  er-  | 
ror  hare  not  been  considered  because  of 
such  Infractions.  If  fundamental  error  can 
be  predicated  on  rejected  assignments  of  er- 
ror which  require  a  scrutiny  of  the  facts,  this 
court  la  In  no  position  to  enforce  rules.  In 
the  case  of  Harlingen  I^nd  &  Water  Co.  v. 
Houston  Motor  Co.  (Civ.  App.)  160  S.  W. 
628,  there  was  but  one  assignment  of  error, 
which  in  no  wise  complied  with  rule  or  stat-  ■ 
ute,  and  this  court  refused  to  go  Into  the 
statement  of  facts  to  discover  errors  not  In- 
dicated in  any  manner.  The  Supreme  Court 
granted  a  writ  because  a  fundamental  error 
had  been  discovered  In  the  facts  This  in 
the  face  of  the  declaration  In  Houston  Oil 
Co.  V.  Kimball,  103  Tex.  95,  122  S.  W.  533, 
124  S.  W.  85,  that  fundamental  error  does 
not  mean  an  error  "which  can  be  ascertained 
by  looking  Into  the  record  and  considering 
the  evidence."  Another  writ  has  Just  been 
granted  in  which  this  court  attempted  an 
enforcement  of  rule  e2a  (149  S.  W.  x).  Peden 
Iron  &  Steel  Co.  v.  Jalmes  (Civ.  App.)  162 
S.  W.  965.  The  assignments  In  this  case 
were  all  directed  to  one  point,  the  action  of 
the  court  in  sustaining  exceptions  to  the 
petition.  It  was  not  necessary  to  name  a 
certain  assignment  that  was  sustained.  It 
was  sufficient  to  hold,  as  we  did,  that  the 
petition  allied  a  case  that  should,  if  sus- 
tained by  facts,  hare  been  submitted  to  the 
Jury. 

[S]  The  measure  of  damages  in  this  case 
Is  the  amount  paid  by  appellant  tot  the  land 
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which  he  tailed  to  get  The  valne  of  the  def- 
icit was  f 1,200,  and  to  that  sam  be  is  entl- 
tied,  resardleaa  of  the  lacreased  nine  of  the 
other  land. 
TlM  motloii  li  OTttrroled. 


HcAIJ^  et  oL  T.  CRAFTS  et  al.  (No.  0248.) 
(Court  of  Civil  Appeals  of  Texas.  San  Antonio. 
Mardi  25, 1814.  Behearlns  Denied 
April  29.  IWA.) 

1.  ABATXHKNT  and  BiVIVAI.  (I  61*)— DXATH 

or  Pabit — Statutobt  Provisions. 

Rev.  St.  1911,  art.  1886,  providing  that  If 
a  cause  of  action  sarriTes  a  suit  shall  not  abate 
by  reason  of  plaintifTs  deatb.  but  that  tbe 
executor,  administrator,  or  heir  maj  appear, 
and,  upon  a  suggestion  of  such  death,  be  made 
plaintiff,  and  article  1S87,  providing  that,  if 
no  each  appearance  and  snggestion  be  made  at 
the  first  term  scire  &clas  ahaU  be  leaned  upon 
defeodanft  application  for  the  ezecntor,  ad- 
ministrator, or  heir  to  appear  and  prosecute 
the  Buit,  failing  to  do  wUch,  the  suit  may  bfe 
dlaoontinned,  applies  onW  to  cases  In  whldi 
there  Is  <ndy  one  idalntUL 

[Ed.  Note.— For  other  cases,  ses  Abatement 
and  BeviTal.  Gent  Dig.  H  81^-919;  Dee.  Dig. 

i  61.*] 

2.  Abatbubnt  and  Rbvival  (S  75*)— Pboceed- 
XNOB  TO  Review- SuooBSTiON  or  Death. 

Under  Ber.  St  1911,  art  1800,  providing 
that  where  there  are  two  or  more  idaintifla 
and  one  or  more  of  them  die,  if  the  cause  of  ac- 
tion survive  to  the  survivors,  the  suit  aball  not 
abate  by  reason  of  such  deatb,  but  that,  upon 
snggestlon  of  such  death  being  entered  upon  the 
record,  the  suit,  at  the  instance  of  either  party, 
shall  proceed  in  tbe  name  of  the  survivors,  the 
suggestion  of  death  and  its  entry  upon  tbe  rec- 
ord are  conditions  upon  which  any  action  Is 
permitted  by  the  court 

[Ed.  Note.— -For  other  casea  see  Abatement 
and  Revival,  Cent  Dig.  S|  441,  445-465,  467- 
482;  Dec.  Dig.  |  76.*] 

3.  Abatement  and  Revival  ({  61*)— Death 

or  PaBTT— DlBMlSSAL. 

Under  Rev.  St.  1911.  art  1890.  it  was 
improper  for  the  court  to  dismiss  a  suit  in- 
stituted by  three  plaintiffs,  one  of  whom  died 
pending  the  suit  without  giving  the  survivors 
astjr  opportunity  to  appear  and  proseeata  the 
snit 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  H  814-319;  Dee.  Dig. 
i  61.*] 

4.  DlSMlBBAL    AND    NONSUIT    (J  81*)— ReIN- 

STATEUENT- Notice  or  Apfuoation. 

Where  a  final  judgment  was  rendered  die- 
misnng  a  cause  for  want  of  prosecution,  and 
the  term  at  which  it  was  rendered  had  ended, 
the  court  had  no  authority  to  render  a  jud^ent 
deaying  or  granting  a  motion  to  reinstate  it 
without  reasonable  notice  of  the  motion  to  all 
of  the  defendants. 

[Ed.  Note^For  other  cases,  see  Dismissal  and 
Nonsuit  Gent  Dig.  H  182-192;  Dec.  Dig.  } 
81.*1 

B.  AFFEAI.  and  EBBOB  a  927*)— BK0ITAL8  IN 

J17DG1IENT. 

On  appeal  from  a  Jodginent  sustaining  ex- 
ceptioDs  to  a  motion  to  r«nstate  a  cause  dis- 
misaed  for  want  of  prosecution,  it  could  not  be 
presumed  that  all  of  the  defendants  were  given 
notice  of  the  motion,  where  the  judgment  re- 
cited that  certain  defendants  were  not  served 
with  notice. 

fEA.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  K  2912.  ^IT.  3f&,  8768, 
4024;  DecDig.8Je7.*] 


Appeal  from  Dlatrlct  Court,  Cameron  Coun- 
ty;  W.  B.  Hopbins,  Judge. 

Action  by  John  McAUen  and  othera  against 
Rafaela  L.  Crafts  and  others.  From  a  Judg- 
ment sustaining  exceptions  to  a  motion  to 
reinstate  the  cause  after  a  dismissal  for  want 
of  prosecution,  plaintiffs  appeal.  Reversed 
and  remanded,  with  Instructlona. 

See.  also,  189  S.  W.  41. 

J.  D.  Ghilds,  of  San  Antonio,  and  Graham, 
Jones.  West  &  Dancy,  of  BrownsvUI^  for  ap- 
pellants. Jno.  G.  Scott,  of  Corpus  Ghrlstl, 
for  ainwUeea. 

FLY,  C.  J.  This  is  an  appeal  from  a  Judff- 
ment  sustaining  exceptions  to  a  motioa  for 
a  reinstatement  of  tbis  cause  which  had  been 
dismissed  at  a  preceding  term  of  tbe  court 
for  want  of  prosecution.  There  were  three 
plaintiffs  In  the  suit  John  McAllen,  James 
B.  McAIlen,  and  John  Young,  and  about  two 
months  prior  to  the  term  of  court  at  which 
the  cause  was  dismissed  John  McAllen  died 
and  no  executor  or  administrator  tor  hla  es- 
tate had  been  appointed. 

[1-S]  Articles  1886  and  1887,  Revised  Stat- 
utes, are  not  applicable  to  any  case  except 
one  In  which  there  la  only  one  plaintiff,  and 
they  are  referred  to  merely  because  appel- 
lants attempt  to  apply  them  to  their  case. 
Article  1890  alone  applies  to  cases  In  which 
there  ere  two  or  more  plaintiffs  or  defend- 
ants. In  article  1890  it  is  provided:  "Where 
there  are  two  or  more  plaintiffs  or  defend- 
ants, and  one  or  more  of  them  die,  if  the 
cause  of  action  survive  to  the  surviving  plain- 
tiffs and  against  the  surviving  defendants, 
tbe  suit  shall  not  abate  by  reason  of  such 
death,  but,  upon  suggestion  of  such  death 
being  entered  upon  the  record,  the  suit  shall, 
at  tbe  instance  of  either  party,  proceed  In 
the  name  of  the  surviving  plalntlfb  or 
against  tbe  surviving  defendante,  as  the  case 
may  be."  We  cannot  Ignore  the  provision  as 
to  the  suggestion  of  deatb  and  its  entry 
upon  the  record,  for  that  Is  the  condition  up- 
on which  any  action  Is  permitted  by  the 
court  No  such  suggestion  was  made  In  this 
case,  but  the  court  dismissed  a  suit  Instituted 
by  three  plalnUffs,  cme  of  whom  had  died 
after  Institution  of  the  suit,  without  giving 
the  survivors  any  opportunity  whatever  to 
appear  and  prosecute  the  suit.  That  action 
was  not  justified  by  the  stetute. 

It  is  insisted  by  appellees  that  there  was 
no  final  judgment  because  no  notice  was  giv- 
en to  any  of  the  defendants  except  Kleiber, 
and  therefore  this  appeal  should  be  dis- 
missed. If  that  contention  be  tme,  appel- 
lants would  have  tbe  right  to  appear  before 
the  trial  court  In  order  to  have  the  judg- 
ment made  final,  and  we  fail  to  see  what  ai^ 
pellees  would  gain  by  the  dismissal.  If  the 
other  defendants  were  not  notifled.  the  court 
should  not  have  sustelned  demurrers  to  the 
petition  for  relnstetement,  but  should  have 
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postponed  the  hearing  until  notice  was  glTen. 

[4,  B]  There  bad  been  a  final  Judgment  ren- 
dered dismissing  the  canse,  and  the  term 
at  which  It  was  rendered  had  ended,  and  It 
was  absolutely  necessary  that  the  d^endants 
sbonld  be  glr^  reasonable  notice  of  the  mo- 
tion to  set  aside  tbe  Judgment  and  reinstate 
the  cause.  De  Witt  v.  Monroe,  20  Tex.  289; 
Coffee  V.  Black,  50  Tex.  117.  The  motion  to 
reinstate  was  made  as  against  all  of  the  de- 
fendants, and  it  was  fundamental  error  to 
entertain  tbe  motion  before  all  the  parties 
were  notified.  We  might  have  presumed  that 
all  of  them  were  notified  but  failed  to  an- 
swer, but  we  cannot  indulge  in  that  pre- 
Sumpti<Hi,  because  It  Is  recited  In  the  Judg- 
ment that  Klelber  came,  "but  defendants  Ra- 
faela  L.  Crafts.  John  W.  Hoert  (executor  of 
Welcome  A.  Crafts,  deceased),  Pilar  Leal, 
Anastacblo  Leal,  Faustino  Villareal,  and  BJll 
Blstuar,  were  not  served  with  notice  of  said 
application  to  set  aside  Judgment  and  they 
came  not."  In  order  to  pr<q>erly  consider 
the  motion  to  reinstate  the  cause,  all  of  the 
defendants  should  have  been  notified.  The 
court  had  no  right  or  authority  to  render  a 
Judgment  denying  or  granting  a  motion  to 
reinstate. 

Tbe  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  the  dis- 
trict court  to  have  the  defendants  notified  of 
the  filing  of  the  motion  to  reinstate,  and  up- 
on a  hearing  of  the  same  apply  the  law  as 
herein  Indicated  and  reinstate  the  cauaeu 


WOODS  et  ai.  T.  BALL  et  al.    (No.  5257J 
(Court  of  Civil  Appeali  of  Texas.   San  Anto- 
nio.   April  8,  1914.) 

1.  Counties  U  2»)— Cbbation  of  Nbw  Ooun- 

TIB8— CONSTITUnOIIAL  PBOVISIOITS. 

Acts  33d  Leg.  (iBt  called  Sess.)  c.  35,  cre- 
ating DuDD  county  out  of  a  portion  of  Duval 
County  held  in  violation  of  Const,  art.  9,  1, 
subd.  a,  providing  that  no  new  county  shall  be 
created  so  as  to  approach  nearer  than  12  miles 
,  of  tbe  county  seat  of  a  county  from  which  it 
may  be,  in  whole  or  in  part,  taken. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  |  2;  Dec.  Dig.  {  2.*] 

2.  Constitutional  Law  (8  70*)— Detebmina-, 
TiON  or  Validity— Judicial  Authority. 

The  Legislature  is  not  the  ultimate  arbiter 
of  the  coQBtitutionidity  of  its  acta,  bat  such  au- 
thority is  lodged  in  Ue  Judicial  branch  of  tbe 
government. ' 

[Ed.  Note,— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {S  129-132,  137;  Dec  Dig. 
I  70.*] 

3.  Couimxs  a  12*)— ClBBATion  of  Nbw  Ooun- 

TT. 

Const,  art,  9,  !  1,  subd.  2,  providing  that 
no  new  county  shall  be  created  so  as  to  come 
within  less  than  12  miles  of  the  county  seat  of 
tbe  county  from  which  it  may  be  taken,  does  not 
mean  that  the  distance  from  the  new  county 
to  the  county  scat  of  the  mother  county  shall 
not  be  measured  in  a  straight  line,  and,  if  any 
part  of  the  line  of  tbe  new  county  la  nearer 
than  12  miles  of  the  county  seat,  the  act  is  un- 
constitutional. 

[Ed.  Note.— For  other  cases,  sec  Counties, 
Cent.  Dig.  SS  7-9 ;  Dec.  Dig.  (  12.*] 


Appeal  from  District  Court,  Duval  Coun- 
ty;  W.  B.  ^pklns,  Judgfc 

Injunction  suit  by  Jolm  Ball  and  others 
against  S.  H.  Woods  and  others.  From  an 
order  granting  the  injunction,  defendants 
appeaL  Affirmed. 

Hicks,  Hicks  &  Teagarden,  of  San  Antouio, 
for  appellants.  Terrell,  Walthall  &  Terrell, 
of  San  Antonio,  and  Q.  C.  Robinson  and 
Dougherty  &  Voag^xertj,  all  of  Beevllle,  for 
app^lees. 

FLT,  G.  J.  T.  M.  Dubose  and  John  Ball, 
appellees  herein,  representing  themselves  as 
"resident  citizens,  Qualified  voters,  and  owu- 
ers  of  real  and  peraonal  property  in  that  por- 
tion of  Duval  county  placed  within  the 
county  ol  Dunn  under  the  terms  of  an  act 
hereinafter  mentioned,"  applied  for  an  in- 
junction against  S.  H.  Woods,  county  Judge 
of  Duval  count7>  B.  Carrillo,  A.  Parr,  J.  W. 
Shaw,  and  J.  M.  Oorkill,  commissioners  of 
said  county,  and  the  commissioners'  court 
of  Duval  county,  alleging  tliat,  during  the 
first  called  session  of  the  Thirty-Third  Legis- 
lature (chapter  85),  an  act  was  passed  to 
create  Dunn  county  out  of  a  portion  of 
Duval  county;  diat  appellants  were  prepar- 
ing to  divide  the  county  into  precincts,  and 
to  call  an  election  of  officers  in  said  Dunn 
county,  and  to  locate  the  comity  seat;  that 
tbe  act  of  the  Legisdature  Is  in  contraven- 
tion of  that  part  of  section  1  of  article  9  of 
the  Constltuttffli  of  the  stats  of  Texas  as 
follows:  "No  new  county,  shall  be  created 
so  as  to  approaA  nearer  than  twtive  (12) 
miles  of  the  county  seat  of  a  county  from 
which  it  may,  in  whole  or  li\  par^  be  lak^ 
that  it  is  also  ini  contravention  of  section  56 
of  article  3  of- said  Constitution,  as  foUotrs: 
**The  Legislature  shall  not,  except  as  other- 
wise provided  in  this  Gonstitntlop,  pass  any 
local  or  special  law,  authoriztug:  •  •  * 
Locating  or  changing  county  seat,  •  •  • 
creathUE  offices,  or  prescribing  the  powers 
and  duties  of  officers,  in  conntleB,  (dtles, 
towns,  election  or  school  districts."  It  was 
further  alleged  "that  a  point  on  the  north 
line  of  Dunn  county  is  eleven  and  forty-three 
hundredths  (11.43)  miles  from  Cbe  county 
seat,  being  the  unincorporated  town  of  San 
Diego;"  that  the  courthouse  In  San  Diego 
la  11.986  miles  from  a  point  on  the  nortb 
line  of  Dunn  county,  belag  less  than  13 
miles  from  said  line.  A  plat  and  Add  notes 
showing  the  distances  between  San  Dicgu 
and  the  north  Une  of  Dunn  county  was  at- 
tached to  and  made  a  part  of  the  petition, 
as  well  as  the  field  notes  of  the  north  line 
of  said  county.  It  was  admitted  in  the  an- 
swer that  tbe  allegations  in  the  petition  as 
to  the  distances  of  the  north  line  of  Dunn 
county  from  the  county  seat  and  from  the 
courthouse,  as  to  the  plat,  survey,  and  field 
notes,  and  as  to  other  material  facts,  were 
true,  and  they  were  so  found  by  the  district 
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Jndfe^  and  be  also  fcnmd  "that  only  about 
six  (6) '  miles  along  tbe  neareat  bonndary 
llM  between  Dnval  and  Dunn  counties,  a» 
sbown  by  tlie  mapa  attached  to  plalntUTa 
petition,  la  It  lesa  Uian  twelve  (12)  mllea 
to  the  neareat  point  In  San  Diego,  the  county 
seat  of  DuTal  county,  and  an  arc  with  a 
twelve-mile  radius  drawn  from  sncfa  point 
would  cut  into  Dunn  county  six  miles  long 
and  one-half  (H)  niile  wide  at  its  greatest 
depth."  The  court  held  that  the  act  creat' 
log  Dann  county  was  violative  of  section  1, 
nibd.  2,  of  axtide  9,  and  section  66  of  article 
3  of  the  state  Cimstltntion,  and  an  injunc- 
tion was  granted  against  i^ipellant  to  re- 
ctraln  them  and  their  auecessors  in  office 
from  dividing  Dunn  county  into  precincts, 
and  from  holding  an  election  therein;  and 
that  the  territory  sought  to  be  put  in  the 
CDDDty  caUed  Dunn  by  the  Legislature  be 
restored  to  Duval  county. 

[1]  It  is  with  reluctance  that  this  court 
ent^talns  an  attack  upon  the  constitution- 
ality of  a  statute  enacted  by  the  Leg^ture 
irf  tbe  state,  but  it  la  a  proposition  well  es- 
tabUflbed  by  the  American  courts  that  the 
Legislature  Is  not  the  ultimate  artdter  of 
the  constitutionality  of  its  acts,  but  such 
authority  Is  lodged  In  the  Judicial  branch  of 
tbe  government  The  rlgtit  of  Judicial  cen- 
sorship over  statutes  has  been  often  assailed, 
and  not  to  a  greater  exteat  than  by  the 
strenuous  ez-Prealdent  of  the  United  States, 
who  has  founded  a  new  party,  founded,  at 
least  In  part,  upon  antagonism  to  what  he 
denounces  as  "Judicial  nulllflcation,"  and 
who,  as  a  balm  for  ills,  real  or  imaginary, 
would  submit  the  constitutionality  of  the 
laws  of  the  Legislature,  as  well  M  the  de- 
cisions of  courts,  to  the  plebiscite,  who  are 
counseled  by  him  to  study  the  history  of 
I'rance.  which  gives  nntrammeled  power  to 
the  legislative  branch  of  its  government; 
tbe  only  right  r^rred  in  the  French  Con- 
Btltutlon  against  usurpation  of  power  and 
tyranny  by  the  Legislature  being  the  right 
of  revolution.  The  American  conception  ot 
government  is  of  a  different  kind  from  that 
of  the  Frenchman,  and  we  doubt  that  a 
citizen  of  our  republic  can  gain  any  helpful 
knowledge  of  popular  government  by  a  study 
of  the  French  system.  Ours  Is  a  government 
In  which  Its  attributes  and  powers  have  been 
confided  to  certain  distinct  branches,  each  of 
wMdi  is  a  check  upon  the  other,  with  the 
judicial  system  as  the  ultimate  resort  when- 
ever an  attempt  Is  made  by  any  branch  of 
tbe  government  to  exceed  its  powers  or  in- 
terfere with  the  charter  of  our  rights,  the 
organic  law  of  the  land.  The  luwer  In- 
trusted to,  or  aaanmed  by,  the  Judiciary  of 
passing  upon  the  constitutionality  of  the 
acts  ot  other  branches  of  the  government  has 
been  acquiesced  in  so  long  as  to  become  a 
necessary  part  of  the  American  system.  The 
power  intmsted  to  the  courts  has  at  times, 
doubtleas,  been  abused,  but  the  remedy  is 


not  in  revolutiott  or  ttie  adiqition  <tf  Imper- 
fect and  undemocratic  methods  of  other  gov- 
ernments that  have  lagged  far  bdilnd  the 
American  government  in  the  progress  to- 
warda  tbe  establishment  at  popular  Instltn- 
tkma. 

A  law  cannot  be  held  to  be  constitutional 
merely  because  the  Legislature  passed  it 
No  one  is  willing  to  attribute  such  inf  alUbill- 
^  to  a  Legislature,  and  tlie  courts  should 
nevCT  hesltete  to  protect  from  assault  the 
righto  secured  by  the  supreme  law  of  the 
land.  As  said  by  Justice  Harlan,  in  Smyth 
V.  Ames,  leO  U.  S.  466,  18  Sup.  Gt  418,  42 
L.  Bd.  818:  "The  Idea  that  any  Legislature, 
state  or  federal,  can  conclusively  determine 
for  the  people  and  for  the  courts  that  what 
it  enacta  in  tbe  form  of  law,  or  what  it  au- 
thorizes ite  agenta  to  do,  Is  consistent  with 
the  fundamental  law  is  in  opposition  to  the 
theory  itf  our  institutions,  ^e  duty  resta 
upon  all  oonrta,  federal  and  stote,  when  tiielr 
Jurisdiction  la  properly  invoked,  to  see  to 
it  that  no  right  secured  by  the  supreme  law 
of  tiie  land  is  impaired  or  destroyed  by 
legislation.  This  function  and  duty  of  tlie 
judiciary  distinguishes  tbe  American  ^stem 
from  all  other  systems  of  govemmrait  The 
perpetuity  of  our  Institutions  and  the  liberty 
which  is  enjoyed  under  them  depend,  in  no 
small  degree,  upon  the  power  given  the  Ju- 
diciary to  declare  null  and  void  all  legis- 
lation that  is  clearly  repugnant  to  the  su- 
preme law  of  the  land." 

These  prefatory  words  have  been  written, 
not  because  of  any  doubt  of  the  courts  having 
full  right  and  authority  to  pass  upon  acts  of 
the  Legislature,  but  in  view  of  the  contention 
of  appellees  that  "tbe  Legislature  having 
passed  the  act  It  cannot  be  inquired  Into." 
No  man,  nor  set  of  men,  in  America  has  been 
clothed  with  power  to  do  things  which  can- 
not  be  inquired  Into  by  some  agency  of  the 
people,  and  infaUlbUity  of  word  or  action  Is 
a  Btetus  that  Is  conceded  to  no  branch  of 
the  government. 

[2]  It  is  also  Insisted  that  the  presumption 
will  prevail  that  the  Legislature  acted  upon 
sufficient  facts  when  the  law  waa  enacted. 
Such  presumption  might  prevail  in  the  ab- 
sence of  evidence,  but  it  cannot  be  expected 
that  this  court  will  indulge  in  presumption  or 
surmise  In  the  face  of  tlje  proof  that  the  Leg- 
islature, if  it  had  the  facts,  acted  dlrecUy 
against  them.  We  must  conclude  ttiat  the 
Legislature  was  not  in  possesion  of  the  facts, 
or  it  would  not  have  acted  in  defiance  of  the 
Constitution  of  the  state.  But  if  the  Legisla- 
ture bad  the  facta,  if  acted  In  defiance  of 
them,  and  created  a  county  "so  as  to  ap- 
proach nearer  than  12  miles  of  tbe  county 
seat"  of  tbe  county  from  which  It  was  taken. 
It  is  vain  and  useless  to  talk  of  infallibility 
of  the  Legislature  or  presumptions  in  favor 
of  its  acts  In  the  face  of  stern,  unrelenting 
facts  that  brand  the  act  creating  the  new 
county  as  violative  of  a  plain  ccmstitutional 
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provlsion.  The  Ckmstitatioii  does  not  say 
11%  miles,  nor  near  12  miles,  but  that  "no 
new  counties  shall  be  created  so  as  to  ap- 
proach nearer  than  twelve  miles  of  the  conn- 
ts  seat  of  any  coonty  from  wblCb  It  may,  In 
whole  or  In  part,  be  taken."  If  we  can  hold 
that  such  new  coonty  can  approach  70  feet 
or  2,040  feet  less  than  12  miles,  we  could, 
with  equal  propriety,  hold  that  It  could  ap- 
proach within  11  or  even  10  miles  of  the 
county  seat  We  must  enforce  the  Constlta- 
tlon  as  we  find  It,'  and  neither  add  to  nor 
take  away  from  Its  words. 

[3]  Nor  can  we  accede  to  the  proposition 
that  the  Constitution  meant  that  the'dlstance 
from  the  newly  created  county  to  the  county 
seat  of  the  mother  county  shonld  not  be  meas- 
ured In  a  straight  line,  bat  In  a  tortuous, 
winding  one,  so  as  to  cover  the  shortcomings 
of  the  Legislature.  The  Constitution  sug- 
gests the  "straight  and  narrow  path,"  and 
this  court  will  endeavor  to  walk  therein. 

There  is  no  Texas  decision  bearing  directly 
upon  the  question  Involved  in  this  case,  but 
similar  constitutional  provisions  have  been 
construed  in  other  states,  and  the  weight  of 
authority  strongly  sustains  the  conclusion  of 
this  court,  In  holding  that  no  law  creating  a 
new  county  out  of  an  established  one  can  be 
valid,  unless  the  nearest  approach  of  the 
lines  of  the  new  county  are  not  within  the 
distance  limit  prescribed  by  the  Constitution. 
A  review  of  some  of  these  decisions,  to  which 
our  attention  has  been  called,  will  be  of  inter- 
est, and  perhaps  render  more  satisfactory  the 
opinion  of  this  court 

In  Kentucky  the  Constitution  provides  that 
no  county  should  be  established  whose  bound- 
ary line  should  pass  within  ten  miles  of  the 
county  seat  of  the  county  sought  to  be  divid- 
ed. The  facta  in  the  case  of  Zimmerman  v. 
Brooks,  118  Ky.  85.  80  S.  W.  443,  showed 
that  the  county  of  Beckham  was  created  out 
of  portions  of  three  counties,  and  the  bound- 
ary line  of  the  new  county  ran  within  less 
than  ten  miles  of  the  county  seat  of  Carter 
county,  and  the  creation  of  said  new  county 
also  left  Carter  county  with  less  than  the  con- 
stitutional area.  There  was  a  review,  by 
the  Kentucky  court,  of  numerous  cases,  and 
It  was  held  that  parol  evidence  could  be  heard 
as  to  whether  the  constitutional  area  had 
been  lessened  by  the  act,  or  a  boundary  line 
established  within  less  than  ten  miles  of  the 
county  seat  of  one  of  the  parent  counties. 
The  court  held:  *^e  I^egislature,  In  the  cre- 
ation of  new  counties.  Is  simply  an  agency, 
with  well-defined  restiictions  upon  Its  powers. 
If  It  acts  In  a  case  where  It  has  no  power  to 
act.  Its  act,  like  that  of  any  other  agent  be- 
yond the  acape  of  Its  power,  is  rold.  The 
county  whose  rights  are  affected  may  com- 
plain, and  so  may  any  taxpayer  who  Is  prej- 
udiced, for  the  taxpayers  have  a  right  to  in- 
sist upon  their  constitutional  protection 
against  the  Increased  burdens  which  the  for- 
mation of  the  new  county  wilt  entail.'*  The 


court,  aftw  stating  the  different  constitution- 
al provisions  to  be  oomidled  with  In  establish- 
ing new  counties,  among  the  nnmber  being 
that  the  bounda^  line  of  ttie  new  county 
must  not  pass  within  less  Qian  tm  mUea  at 
the  ooimty  seat  of  any  county  from  wUdi  a 
portion  of  the  territory  la  taken,  held:  **If 
any  of  these  conditions  are  wantbig,  the  act 
Is  In  violation  of  the  OonstltutUm,  and  vt^d.** 
In  the  case  of  Gotcher  v.  Borrows,  9 
Humph.  (Tenn.)  686,  it  was  hdd,  In  regard  to 
a  similar  constitutional  provision  to  that  In 
the  Texas  Constitution:  Such  a  provision  Is 
absolutely  prohibitory  of  the  power  of  a  Leg- 
islature, either  in  the  establishment  of  a  new 
county,  or  In  taking  from  one  county  a  por- 
tion of  Its  territory  and  attaching  it  to  an- 
other, or  tn  changing  the  lines  of  adjoining 
counties,  to  approach  the  courthouse  of  a 
county  whose  territory  Is  taken  nearer  than 
the  prescribed  distance ;  and.  If  this  prohibi- 
tion Is  violated,  the  court  of  chancery  will 
restore  the  old  county  to  Its  constitutlottal 
limits.  That  enunciation  of  the  law  is  sus- 
tained in  Union  County  v.  Knox,  90  Tenn. 
254,  IS  S.  W.  254 ;  McMillan  v.  Hannah,  106 
Tenn.  089,  61  S.  W.  1020 ;  Armstrong  v.  State, 
29  Okl.  161,  116  Pac.  772,  Ann.  Cas.  1913A, 
665 ;  EUne  V.  State,  146  Ala.  1,  41  South.  952 ; 
and  State  v.  Ellis,  42  La.  Ann.  1104,  8  South. 
305. 

There  was  no  attempt  to  vary  the  calls 
made  by  the  Legislature,  but  by  a  mathemat- 
ical calculation  It  appears  that  the  north 
line  of  Dunn  county  is  less  than  12  miles 
from  the  county  seat  of  Duval  county.  The 
Legislature  is  held  to  a  knowledge,  as  are 
the  courts,  of  the  boundaries  of  the  different 
counties,  and,  looking  at  the  boundaries  of 
the  new  county  In  the  light  of  the  beginning 
point,  the  call  for  the  first  line  northwest 
about  37^4  miles  to  the  east  boundary  line 
of  Webb  county  forms  the  basis  for  arriving 
at  the  conclusion  that  the  northeast  corner 
of  Dunn  county  and  the  southeast  comer 
of  Duval  county  on  the  west  boundary  line 
of  Jim  Wells  county  where  it  Intersects  the 
north  line  of  Los  Ancuas  grant  is  a  little  over 
12  miles  from  San  Diego,  and  that  a  line 
about  37^  miles  long,  run  northwest,  would 
at  certain  points  necessarily  pass  within 
less  than  12  miles  of  San  Diego.  That  It 
did  BO  Is  admitted  by  appellants.  Not  only 
was  the  nearest  point  of  the  town  of  San 
Diego  less  than  12  miles  from  the  Une  of 
Dunn  county,  but  the  courthouse  was  also 
less  than  12  miles,  and,  while  it  may  not  be 
necessary  to  decide  whether.  In  measuring 
the  distance,  the  line  should  be  run  to  the 
courthouse  or  the  outer  edge  of  the'  town 
nearest  to  the  line  of  the  new  county,  that 
matter  has  been  settled  by  the  Supreme 
Court  In  the  case  of  Ralls  v.  Parrish, 
Tex.  268, 147  S.  W.  564,  In  which  It  was  held. 
In  connection  with  the  removal  of  a  county 
seat  within  the  6-miIe  radius  of  the  gee* 
graphical  ctfitor  of  the  county,  that^  where 
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any  portton  at  u  nnlneorporateA  connty 
seat  was  sltnated  wmdu  Uie  6  miles,  It  re- 
qnlred  two-tMrda  of  the  voters  to  move  It, 
under  the  ^ovlalona  ot  utlde  SU,  Be  vised 
StatDtea  of  188S. 

Hie  Kentndcy  case  dted,  as  well  as  oth- 
<»  therein  named,  ban  held  that,  where 
the  powa  of  the  Legislature  is  limited  by 
tbe  GonsUtation  of  the  state,  parol  evidence 
^  be  recelTed  to  show  that  tbe  constitu- 
tkmal  restriction  has  been  disregarded  by 
the  LeHslatnre.  In  tliose  cases  It  was  held 
Out  tbe  prc^erty  owner  In  tbe  terrttory  af- 
fectcd  could  sne  to  prevent  the  organization 
of  the  eonn^,  and  that  right  is  recognized  In 
'StOB.  Odea  T.  Barbee,  108  Tex.  4^,  129 
8.  W.  602. 

Erery  reascmable  presumption  dumld  be 
Indulged  In  aapport  of  an  act  of  tibe  Legls- 
litme^  but  presnmiitton  cannot  exist  in  the 
bee  of  fact,  and,  as  tbe  LeglsIataTe  calls 
for  a  line  running  northwest  from  the  begin- 
ning comer  to  a  p(^t  on  a  certain  line,  that 
Une  mast  necessarily  be  a  straight  lln^  and 
we  cannot  preeome  that  tbe  Leglslatnxe  In- 
tended for  tbe  line  to  be  nm  straight  mttll 
it  reaebed  a  point  where  the  12-mlle  limit 
was  readied,  then  to  carve  away  from  the 
connty  seat  of  the  parent  connly  so  as  to 
maintain  the  12  mflee  distance,  and  then 
cnrre  bade  into  the  line  called  for.  Tbe 
same  mlea  wUl  be  applied  to  a  legtolattve 
nurey  as  to  any  other,  and  it  wonld  be  pre- 
poeteroDs  to  curve  a  line  In  a  grant  called 
for  as  straight.  The  legislative  call  Is  fur  a 
tine  nmnlng  fbr  87%  miles  In  a  c^taln 
mnrs^  to  a  certain  pcdnt,  and  there  la  no 
place  ft>r  a  presnmptton  cf  a  curve  In  the 
Uofc  We  cannot  Qierefore  sostaln  the  prop* 
odtlon  of  appdlanta  "that  it  slionld  be  pre* 
muned  that  the  LeiAsIatare  Intended  In  its 
etna  far  that  boundary  line  that.  Instead  of 
b^g  a  straight  Ibie  thronghont  its  distance, 
it  ifaoold  run  In  a  straight  line  from  the 
beginning  point,  or  northeast  comer,  until 
It  readied  a  point  12  miles  from  the  coun^ 
Hat  of  I>nval  county,  tboi  should  curve  In 
u  are  12  miles  from  tbe  connty  seat  of  Dn- 
Til  county,  where  It  would  Intersect  the 
rtndgbt  Une  drawn  from  the  beginning  cor- 
ner to  the  point  on  tbe  east  boundary  line 
of  Webb  coun^  called  tor.**  That  would 
be  drawing  too  beaidily  on  the  law  of  pre- 
nnnpUoDB  to  be  honored  by  this  court 

The  Gonstltntlon  does  not  provide  that 
u  new  connty  shall  be  created  that  ap- 
pioadies  nearer  than  12  mUes  along  a  whole 
bonndaxy  llne^  but  provides  that  it  shall  not 
impraadi  within  that  distance  at  any  pc^t, 
althoncSt  Donn  county  Is  Isss  than  12 
aQeB  tram  San  Diego,  tor  only  0  miles  along 
Ita  Bortlieni  border,  tbftt  is  suffldent  to  btlng 
It  within  the  pnrview  of  the  Constitution. 

We  need  not  dlsenas  Uko  amstltatlonalU7 
*t  tbe  act  under  the  other  provision  of  the 
OomtUutlon  herdnb^Mv  Quoted. 

The  JnOgnuaA  Is  alBrmed. 


HOLBROOK  V.  THORNTON. 
(Court  of  OivU  Appeals  of  Texas.  Texaxkana. 
Mawh  26,  18140 

Appeai.  and  E^bob  a  1012*)— Bivnw— FufD. 
iHos  OF  Fact. 

A  finding  1^  the  trisi  judge  on  the  weli^t 
of  the  eridenca  will  not  be  reversed  on  appeal. 

PSd.  Note.— For  other  cases,  see  Appeal  and 
Error^^Oent  Plg.  U  8880-^;  Dig.  1 

Appeal  from  Dallas  County  Court;  W.  F. 
Whltehnrst,  Judge. 

Actlfm  by  W.  &  tnmmton  against  J.  0. 
Holbrook.  Judgment  for  plalntUf,  and  de- 
fendant appeals.  AUinned. 

Meador  &  Davis  and  M.  M.  Parka,  all  of 
Dallas,  for  appellant  J.  Hart  WUlis  and 
Spence,  Knight,  Baker  &  Harris,  all  of  Dal- 
las, for  aiq^ellee^ 

WILLSON,  a  J.  By  tAelr  promissory  note, 
In  form  Joint  and  several,  dated  January  1, 
1912,  one  George  W.  Foynter  and  api>ellant 
undertook,  80  days  after  tbe  date  thereol^  to 
to  appellee  or  his  order  $200  and  Interest 
thereon  at  the  rate  of  10  per  euat.  per  an- 
num from  the  date  of  the  nota  In  the  note 
was  a  stipulation  binding  the  makers  there- 
of, if  It  was  not  paid  wlum  du^  "to  pay  all 
costs  necessary  tor  collection,  Indndlng  10 
per  cent  attorney's  fees."  It  did  not  so  ap- 
pear on  the  foce  of  the  note,  but  the  fact 
was  that  appellant  executed  It  as  a  surety 
merdy.  Foynter  died  the  lattn-  part  ot  Sep- 
tember, 1812,  leaving  tbe  note  wholly  unpaid. 
Afterwards  appellee,  alleging  that  Poynter's 
estete  was  notoriously  Inaolvent,  brought  salt 
against  appdlant  alone,  and  dinned  a  jodg- 
mrait  against  blm  for  the  sum  oi  ^£56.83,  as 
tbe  amount  (prlndpal,  Interest  and  attorney's 
fees)  due  on  the  note.  In  bis  answer  appel- 
lant alleged,  as  a  reason  why  a  recovery  as 
sought  diould  not  tw  had  against  blm,  ttiat 
appellee^  vrltbout  bla  consent,  aftw  the  note 
matured,  "for  a  valuable  consideration  [quot. 
Ing]  extended  the  time  for  paymoit  of  the 
said  note  for  a  definite  period." 

Tbe  testimony  relied  on  to  support  this 
contention  was  a  letter  written  by  appellee  to 
one  HcCurry  on  September  24,  lftl2.  In 
this  letter,  after  expressing  sorrow  over  tbe 
death  of  Poynter,  M>pellee  said:  "I  have 
a  note  against  him,  sig^  by  J.  G.  Holbrook. 
*  *  *  The  note  is  due,  and  la  for  $200, 
^wlng  interest  since  January  12th.  George 
Oneanlns  Poynter)  said  he  would  pay  this  off 
the  15tb  of  next  month.  I  did  not  need  the 
money,  and  told  him  it  would  be  all  right" 
Whether  the  stetement  In  tbe  letter,  if  on* 
dlcamted,  would  be  soffldent  to  support  the 
contention  appdlant  mafcea  or  not  need  not 
be  ddermlned;  for  It  vraa  dlq>nted.  Appel- 
lee testified  that  as  a  matter  of  fact  be  never 
agreed  with  Poynter  to  extend  the  time  for 
the  payment  of  the  not&   "I  never  did,"  he 
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testified,  **8:tT6  George  Sne  day  of  extendon 

of  time." 

The  cause  was  tried  by  the  court  without 
ft  Jury.  Whether  appellee,  when  he  made 
the  statement  quoted  above  from  his  testi- 
mony In  the  record,  told  the  truth  or  not,  was 
tor  the  trial  court  to  determine.  We  can- 
not say  his  determination  of  It  against  ap- 
pellant's contention  was  unauthorized,  and 
therefore  must  affirm  the  Judgment 


HOLMOBBEN  T.  PERKINS  et  aL 

(Oourt  of  Civil  Appeals  of  Texas.  San  Antonio. 
Feb.  26,  1914.    On  Motion  for  Re- 
hearing, April  22,  1914.) 

1.  Iktoxioatino  Liqtjobs  (S  30*)— Locaz.  Op- 
tion EUCnOnS— MtJRICIPAUTT  SUBOIVI- 

aions. 

Rev.  St  1911.  art  671B,  provides  for  the 
holding  of  local  option  elections  in  cnnmlsBion- 
ers*  precincts,  but  provides  that,  where  a  school 
distnct  city,  or  town  may  be  composed  in  part 
of  two  or  more  subdivisions  of  tbe  county,  the 
right  to  order  and  hold  an  election  In  such  dis- 
trict, city,  or  town  slmll  not  be  denied,  provided, 
further,  that  no  dty  or  town  shall  be  divided  in 
holding  a  local  option  election  for  any  of  the 
other  subdivisions  named  therein,  nor  uiall  any 
school  district  which  has  adopted  local  option 
be  divided  in  a  subsequent  election  held  for  any 
other  of  such  subdivision  covering  a  part  of  the 
territory  of  such  school  district  Article  5726 
declares  that  where  prohibition  has  carried  in 
any  justice's  prednct  no  election  shall  be  there- 
after ordered  in  any  town  or  city  of  such  pre- 
cinct until  after  proliibition  had  t>een  defeated 
in  a  subeequent  election  ordered  and  held  for 
such  entire  precinct  Held,  that  such  provi- 
sions did  not  proliiblt  the  holding  of  a  lo<^  op- 
tion election  in  a  commissioner's  precinct  com- 

firising  part  of  a  justice's  precinct  or  any  other 
ocal  option  district  once  established. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors.  Cent  Dig.  {  37;  Dec  Dig.  i  30.*] 

2.  ImoziOATiBra  Liqdobs  (|  81*)— Local  Op- 
TiOK  EuonoNa— Cbeatiok  or  New  Coun- 
ties—EFracr. 

Const  art  0,  |  1,  emiiowers  the  Legisla- 
ture to  create  new  counties  out  of  the  territory 
of  existing  counties,  and  article  16,  I  20,  re- 
quires the  enactment  of  a  law  authorizing  the 
qualified  voters  of  any  county  to  determine 
whether  the  sale  of  intoxicating  liquors  shall 
be  prohibited  within  the  prescribed  limits.  BeH 
that,  iince  it  is  only  after  a  new  county  is  cre- 
ated that  the  article  allowing  the  holding  of 
local  option  elections  applies  to  it,  where  a  part 
of  a  justice's  precinct  was  taken  from  a  county 
in  which  local  option  was  in  force,  and  in- 
cluded in  a  new«county,  such  change  terminat- 
ed tbe  local  option  law  in  so  far  as  It  affected 
the  territory  carved  out  of  the  old  county;  and 
hence,  after  the  new  county  had  been  organised, 
and  a  commissioners'  precinct  created  from  a 
portion  of  the  former  justice's  precinct  eo  In- 
corporated into  the  new  county,  a  new  local  op- 
tion election  was  properly  held  In  such  commis- 
sioners' precinct 

[Ed.  Note.—For  other  cases,  see  Intoxicating 
Liquo^,  Dec.  Dig.  S  81.*] 

Appeal  from  District  Oourt  Jim  Write 
County;  W.  B.  Hc^lns,  Judge. 

Action  by  A.  F,  Holmgreen  against  W.  R. 
Perklna  and  others.  Judgment  for  defend- 
ants, ftnd  plaintiff  appeals.  Affirmed.  B** 
bearing  doded. 

Vsr  odur  esMs  sss 


John  A.  Pope  and  Jas.  M.  Tayl«.  both  of 
Corpus  Chrlstl,  for  aK>cllant  L  A.  Patton 
and  J.  EL  Leslie,  both  of  Alice,  and  Dougherty 
ft  Dougher^,  of  BeevlUe,  for  appellees. 

MOURBUND,  J.  In  18T7  an  election  was 
held  In  justice's  prednct  No.  S  of  Nueces 
county  to  determine  wheUier  or  not  tbe  sale 
of  Intozicattng  Uauora  should  be  prohibited 
in  said  precinct  A  majority  TOted  **for  pro- 
hibition," and  tbe  result  waa  duly  declared, 
and  prohibition  wwt  Into  effect;  all  steps 
having  been  takm  in  accordance  vrlth  tbe  r 
requirements  at  law.  Tbe  Thirty-Second  Leg-  I 
Islature  created  Jim  Wells  county  from  a 
part  of  Nuecee  county ;  the  part  taken  includ- 
ing a  lar^  part  of  said  Justice's  precinct  No.  ' 
3.  Jim  Wells  count;  was  divided  into  com- 
missioners' predncts  in  accordance  wltb  tbe 
directions  of  the  law  creating  it  Commls- 
aloners'  prednct  Na  1  la  carved  from  that 
portion  of  aald  Justice's  precinct  No.  3  of 
Nueces  county  contained  In  tbe  new  county, 
but  does  not  embrace  all  of  that  .portion  of 
said  Justice's  precinct  Na  3  contained  In 
such  new  county.  In  October,  1912,  an  elec- 
tion was  held  In  such  commissioners'  prednct 
No.  1  to  determine  whether  tbe  sale  of  intoxi- 
cating liquors  should  be  prohibited  therein, 
at  whldi  election  proMbition  was  carried, 
and  the  necwsary  steps  tak&x  and  orders 
adopted  to  put  the  law  In  force.  This  Is  a 
suit  brought  by  appellant  against  the  county 
Judge  and  county  commissioners  of  Jim  Wells 
county  to  contest  said  election. 

The  trial  court  conduded  that  as  said  Jus- 
tices' precinct  N&  8  had  been  divided  into 
two  portions,  one  situated  in  Nueces  county, 
and  tbe  other  in  Jim  Wells  .county,  no  elec- 
tion could  be  held  in  tbe  territory  originally 
composing  said  prednct  the  L^ilalature  hav- 
ing provided  no  method  or  means  whereby  said 
election  could  be  ordered  and  held,  and  that 
consegu^tly  the  ordinal  local  option  that 
existed  by  virtue  of  said  Section  of  1877  be- 
came of  no  force  or  ^ect  and  was  repealed. 
He  therefore  held  the  election  in  commission- 
ers' precinct  No.  1  of  Jim  Wells  county  to  be 
1^1,  and  wtered  Judgment  against  contest- 
ant 

Appellant's  contentions,  briefly  stated,  are 
as  follows:  (1)  That  the  election  in  commis- 
sioners' prednct  No.  1  was  void  because  not 
lield  In  the  entire  territory  in  which  ihto- 
bibltlon  had  been  adopted  In  Justice's  pre- 
dnct No.  3  of  Nueces  county  by  the  election 
held  in  1877.  (2)  That  it  was  void  because 
not  held  In  all  the  territory  out  of  said  Jus- 
tice's precinct  No.  8  embraced  wltiiln  die 
newly  created  county  of  Jim  Wells. 

The  Court  of  Criminal  Appeals,  in  the  case 
of  Marcaro  Sandaval  v.  State,  162  S.  W.  1148, 
opinion  delivered  January  14,  1914,  held  tbe 
election  in  said  commissioners'  precinct  No. 
1  of  Jim  Welts  county  valid;  the  court  say- 
ing: "It  la  true  that  if  no  other  electlm  had 
bem  held  In  said  JoBdce  prednct,  wblle  it 
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was  a  part  of  Nnecee  county,  and  no  elec- 
tion had  been  held  in  Oiat  part  of  said  Jos- 
dee  precinct  which  was  cut  off  and  made 
a  part  of  Jim  Weils  county,  after  the  latter 
countj-  was  properly  oi^anlzed,  prmecutl(His 
ander  the  law  as  pat  in  force  in  1877  in 
said  Justice  prednct  would  still  be  in  force, 
aod  a  proeecntion  could  be  had  In  Jim  Wells 
couuty,  if  the  sale  was  made  in  that  part 
of  the  Justice  precinct  which  had  been  made 
a  part  of  Jim  Wells  county.  Still  we  cannot 
believe  the  legislature  Intended  that  Jim 
Wells  county,  after  its  oi^aDlsation,  could 
not  thereafter,  in  any  of  its  proper  subdi- 
tIsIodb,  hold  an  election  and  put  the  law  In 
force  as  it  existed  at  the  time  of  said  eleo- 
tioD,  even  though  the  territory  embraced 
therein  should  be  only  part  of  the  territory 
embraced  wlginally  In  said  Justice  precinct 
or  any  other  part  of  the  territory  cut  ott 
from  Nueces  county.  In  other  words,  we  are 
of  die  <4^on  that,  when  the  Legislature 
created  Jim  WellB  county,  and  It  was  prop- 
erly organized,  it  could  then  hold  a  prohibit 
tioD  election  In  any  of-its  territory-  authorized 
by  law,  and  if  prohibition  carried,  and  the 
penalty  at  the  time  was  different  from  what 
it  had  ttiere^ore  beoi  in  that  part  of  the 
original  county,  mudi  election  and  law,  with 
the  increased  pCBoalty,  would  Ouaa  go  into 
effect,  even  tbou|^  snch  terrltiny  embraced 
only  a  part  of  Oie  same  tatiltcny  where  the 
original  election  luUl  been  hdd,  and  tliat  the 
law  by  snch  lattw  election  flien  imt  In  force 
wonld  control  and  supersede  snCh  law  as 
theretofore  was  put  in  force  while  tbe  tes- 
iltory  was  part  of  the  other  county.** 

'fhe  efltect  of  this  holding  Is:  (1)  That  by 
the  creation  of  tbe  new  county  two  districts 
were  formed  in  wbidi  local  option  remains  In 
force  under  an  election  held  in  the  two  at  a 
time  when  ttiey  consUtnted  a  JnsUoe'B  precinct 
(2)  That  the  commissionerB*  court  could  l^lly 
take  part  of  one  of  these  two  districts  and 
make  a  onumlssloners'  precinct  out  of  It,  and 
hold  a  local  option  dection  therein.  ^ 
!niat  local  fvtlon  law  adopted  in  such  com- 
missioners' precinct  supersedes  tiie  other  law 
In  the  territory  embraced  tlierein.  (4)  That 
the  old  local  option  law  remains  in  force  In 
that  part  of  the  district  sttnated  In  Jim  Wells 
county  not  embraced  In  the  commissioners* 
precinct  It  would  necessarily  follow  that  a 
justice's  precinct  or  sdiool  district  may  be 
eaired  out  of  the  remaining  portion  of  orig- 
inal Justice's  precinct  No.  3  of  Nueces  county 
situated  In  Jim  Wells  county,  and  not  em- 
braced In  commissioners'  precinct  No.  1,  and 
local  option  elections  may  be  held  in  such 
other  districts. 

Tbe  election  In  commissioners'  precinct  No. 
1.  had  it  resulted  against  prohibition,  would 
not  have  destroyed  the  local  option  existing 
therein,  if  it  was  carried  over  from  Nueces 
county.  See  Ex  parte  Pollard,  51  Tes.  Cr. 
R.  488, 103  S:  W.  878,  and  cases  cited  therein ; 
Elliott  X  State,  44  Tex.  Gr.  B.  675,  .72  S.  W. 


837;  Griffln  r.  Tudui.  102  Tex.  420,  118  S, 

W.  636. 

The  Court  of  Criminal  Appeals,  in  tbe 
BandaU  Case,  60  Tex.  Cr.  B.  619.  06  S.  W. 
870,  held  that  no  election  could  be  ordered 
for  a  commissionera*  precinct  composed  part- 
ly of  a  Justice's  precinct  In  whicb  prohibition 
was  already  In  force ;  and  a  reading  of  the 
opinion  In  the  MUls  (46  Tei.  Cr.  B,  224,  7» 
S.  W.  657)  and  BlUott  Cases  (44  Tex.  Cr.  B, 
675,  72  B.  W.  837)  leads  us  to  conclude  that 
prior  to  tbe  decision  In  the  Sandaval  Case 
that  court  had  always  adhered  to  the  view 
that  when  prohibition  had  been  adopted  in 
a  subdivision,  no  additional  law  could  be 
voted  therein,  except  by  an  election  for  the 
whole  county.  But  according  to  the  Sanda- 
val Case,  the  court  has  now  held  that  where 
local  option  is  in  force  in  a  large  territory, 
and  subdivisions  known  to  tbe  law  are  cre- 
ated therein,  the  law  does  not  prohibit  tbe 
piling  up  of  prohibition  laws  upon  portions 
thereof  by  holding  elections  in  smaller  sub- 
divisions contained  therein.  This  holding  ap- 
pears to  be  Justified  by  the  decision  of  the 
Supreme  Court  In  the  case  of  Griffin  v.  Tudc- 
er,  supra.  In  which  the  Bandall  Case  was  dia* 
approved,  and  the  rule  announced  that  tbe 
general  power  given  in  article  6716  (Statutes 
1911)  to  hold  elections  In  commissioners*  pre- 
cincts, not  b^ng  gnalifled  by  statute  to  preroit 
its  exercise  in  precincts  In  which  there  wen 
minor  subdivisions  Iiavlng  local  option  in  force, 
authorized  the  holding  of  eleetl<Hi8  in  a  com. 
mlssioners'  precinct  composed  two  Justice's 
precincts  In  one  itf  which  local  option  was  in  ef. 
tecL  The  following  qualifying  Glauses  are  con- 
tained In  article  6716:  «*Pn)Tlded,  that  .where 
a  sdiool  district  city  or  town,  may  be  ccm- 
posed  ta  part  of  two  or  more  sobdiTtslonB  of 
the  conn^,  named  hereinlMCore,  tbe  right  to 
order  and  bold  an  Section  in  socfa  sdiooI  dis- 
trict city  or  town,  shall  not  be  denied ;  and 
provided,  fnrtSier,  tiiat  no  dty  m  town  idiall 
be  dlTlded  in  holding  a  local  option  election 
for  any  of  tiie  other  snbdlvlstons  named  here- 
in; nor  shall  any  school  district  which  htm 
ad(^7ted  local  option  be  divided  In  a  snbse. 
quent  Section  held  for  any  other  of  snch  anb- 
division  covering  a  part  of  tbe  territory  of 
such  school  district" 

Article  6726  contains  the  fbllowlng  proviso: 
"Nor  in  any  case  where  prohibition  baa  car- 
ried In  any  Justice's  precinct  shall  an  elec< 
tion  *  *  *  be  ordoed  thereafter  in  any 
town  or  city  of  such  precinct  until  after  pro- 
hibition has  been  defeated  at  a  subsequent 
election  ordered  and  b^  for  sndi  entire 
precinct." 

[1]  These  qualifications  do  not  prohibit  the 
holding  of  an  election  In  a  commissioners* 
precinct  composing  part  of  a  Justice's  pre- 
cinct or  any  other  local  option  district  once 
established ;  so  it  seems,  under  the  ruling  of 
the  Supreme  Oiurt  snch  an  election  as  Is 
being  coDsldered  in  this  case  may  be  held 
under  the  general  power  given  in  article  671& 
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Tb»  Supreme  Oonrt  did  not  concede  any  Im- 
portance to  the  fact  that  in  the  election  con- 
sidered by  it  an  additional  local  option  law 
was  made  effective  in  territory  already  nn- 
■der  the  law,  and  the  fact  that  such  la  the  ef- 
fect of  the  Section  now  being  conaldered  by 
OS  la  therefore  entitled  to  no  weight,  nnleas 
we  find  that  tbe  Gonstttatlon  or  statntes  con- 
tain proviglonB  whldi  apply  to  the  latter 
case,  and  not  to  the  former.  The  Supr^e 
Court  held  that  the  language  "determine 
from  time  to  tbne  whether  tbe  sale  of  in- 
toxicating liquors  shall  be  prohibited  within 
the  prescribed  limits,"  used  In  article  10,  I 
20,  of  tile  Gonstltatton,  should  not  be  given 
tbe  ^ct  gtren  In  the  Randall  -Case,  because 
to  do  so  would. enable  a  smaller  precinct,  by 
holding  an  electUm,  to  preivent  tbe  larger 
Ewednct,  tor  two  years,  from  holding  an  elec- 
tion, as  contemplated  by  the  first  part  of  said 
article  Ifi,  |  20.  Ibe  dze  of  the  subdivision 
cannot  control,  because  local  option  might 
be  adopted  in  a  v&ey  large  Justices  prednct, 
and  a  very  small  portion  of  sndi  xwednot  he 
in  a  commissioners'  precinct  smaller  than 
such  Justices  prednct,  yet  the  commisslonera* 
precinct  could  hold  an  election,  under  the 
reasoning  of  the  court  in  said  case.  To  hold 
otherwise  would  be  to  derive  the  commis- 
sioners' prednct  of  its  rli^t  to  an  dectton; 
but  no  such  reason  can  be  urged  in  favor  of 
permlttli^  elections  by  whidi  the  law  Is 
again  enacted  by  adopting  It  in  a  small  pre- 
cinct situated  entlrdy  within  a  larger  tme. 
By  refusing  to  permit  sudi  an  dectlon,  no 
one  would  be  deprived  of  any  rights.  But, 
under  tbe  deddon  of  the  Supreme  Court,  we 
fed  oopstrained  to  hold  "that  the  right  of 
each  subdlvidon  Is  given  in  the  same  lan- 
guage," and  that  therefore  a  subdivision  may 
hold  an  decUon  even  though  contained  en- 
tirely in  a  iaxget  one,  despite  the  tact  that 
those  asipoiing  prohibition  have  noQilng  to 
gain,  and  those  favoring  it  have  nothing  to 
lose.  We  tiieretore  hold  that,  if  that  part 
of  justice's  precinct  No.  3  of  Nueces  coun^ 
embraced  within  the  boundaries  of  Jim  Wells 
county  became  a  part  of  Uie  new  connty  as 
territory  in  whldi  local  option  remained  in 
force,  sudi  fiict  would  not  render  invalid 
tbe  election  contested  in  this  suit. 

[2]  However,  we  do  not  agree  wlUi  the 
Court  of  Criminal  Appeals  In  its  «»ncluslon 
that  local  option  was  carried  Into  the  new 
county.  We  think  Uie  trial  court  was  cor- 
rect In  holding  the  dedlon  valid  because  pro- 
hibition was  not  carried  Into  the  new  connty 
with  the  territory  taken  from  the  old.  Arti- 
cle 9,  I  1,  of  the  Constitution  empowers  the 
Legldature  to  create  new  counties  out  of  the 
territory  of  existing  counties.  Article  16,  i 
20.  requires  the  Legislature  to  enact  a  law 
whereby  tbe  qualified  vot^  of  any  county, 
etc.,  may  determine  whether  the  sale  of  in- 
toxicating liquors  shall  be  prohibited  within 
the  proscribed  limits.  Tbe  law  was  eimcted. 
tt  vests  the  power  of  calling  sudi  elections 
in  the  commissioners'  court  of  the  county  In 


which  local  option  Is  sooiM  to  he  put  Into 
effect  When  a  commissioners*  court  of  a 
county  has  legally  ordered  and  held  an  elec- 
tion, local  option  remains  In  twee  In  the  ttt- 
ritory  in  which  audi  election  was  held  until 
it  is  voted  out  by  the  qualified  voters  of  tite 
same  territory.  Under  tbe  Constitution,  no 
one  else  can  determine  such  question  for 
said  voters.  But  we  do  not  think  such  con- 
Btructlou  of  article  16^  i  20,  applies  until  the 
remainder  of  tiie  same  article  applies.  It 
la  only  after  a  county  le  created  that  the 
article  allowing  the  holding  of  local  option 
elections  therein  apxdies  to  sudi  county.  It 
was  not  intended  that  the  qualified  voters  of 
one  county  could  ever  make  a  local  law  for 
all  fw  a  part  of  another  coon^.  It  local 
option  is  carried  Into  a  new  county  by  vir- 
tue of  an  dectlon  hdd  In  the  dd  county,  a 
subdividcm  of  a  new  county  may  have  a  local 
law  which  tiie  people  living  In  that  subdivi- 
sion  did  not  vote  upon  themselves,  and  would 
not  have  voted  upon  themsdves  had  the  mat- 
ter been  left  to  their  deddon.  They  would 
have  a  law,  not  adopted  by  thansdTea,  bat 
Jointly  by  than  and  the  qualified  voters  of 
another  county.  It  cannot  for  a  moment  be 
Gontended  that  the  creation  of  tbe  connty  did 
not  affect  in  any  manna:  the  status  of  Jus- 
tice's precinct  No.  8  of  Nueces  county,  and 
that  local  optton  could  not  be  r«pealed  in  any 
part  thereof  without  holding  an  dection  in 
aU  of  it,  because,  were  we  to  so  hdd,  we 
would.  In  effect,  bold  that  a  part  of  the  dti- 
zens  ot  our  state  could  be  deprived  of  thdr 
right  to  repeal  the  law.  Bz  parte  Fields,  86 
S.  W.  1022.  No  provldon  is  made  for  the 
holdii^  of  an  dection  In  snch  precinct  Na  3. 
It  would  have  to  be  held  in  two  counties, 
and  no  power  Is  given  to  dther  to  order  or 
hold  the  same.  Nor  do  we  think  the  tiegla- 
latn^  could  give  such  power  in  view  of 
article  16,  i  20,  of  the  GonaUtutton. 

We  cannot  avoid  the  propodtion  that  the 
status  of  the  precinct  is  affected  by  the 
creation  of  the  new  connty.  Then  the  ques- 
tion arises  whether  It  Is  only  to  the  extent 
of  dividing  it  into  two  local  option  subdivi- 
sions, in  which  local  option  will  be  in  force 
until  voted  out  by  the  qualified  voters  thereof, 
or  whether  the  part  In  the  new  county  is 
free  from  the  local  law.  Eltiier  holding  does 
away  with  the  rule  that  the  law  can  only 
be  voted  off  as  it  was  voted  on.  We  tiilnk, 
however,  that  said  rule  does  not  ai^ly  until 
the  conditions  exist  which  authorise  Its  ap- 
plication, namely:  That  a  county  is  created, 
and  tiie  law  adopted  therein,  under  orders 
Qie  oommlsslonerB'  court  of  said  county,  and 
by  vote  ot  the  qualified  voters  of  the  territory 
in  which  the  election  is  held. 

The  power  to  create  a  new  county  implies 
tiie  power  to  destroy  the  old  to  .the  extent 
that  its  territory  is  taken  for  the  new  conn- 
ty, and  sncb  destruction  carries  with  it  the 
local  option  law  adopted  therdn  while  it 
was  a  part  of  the  old  county.  We  conclude 
that  the  local  option  law  was  not  In  tWoe  In 
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Jim  Wells  coDntj  at  ibe  tliM  tlM  «leeeioiL  In 
gnaUon  was  or^nd,  and  that  tbwelon  lald 
deedon  la  valid.  In  aopport  of  tUa  eondn- 
Bloii,  we  dta  tbe  following  anUioiltlfle^  none 
of  irtileh  axe  more  than  merely  penraaslTe: 
Ctaik  ▼.  GOM.  la  Tex.  SOT,  62  Am.  Dee.  681; 
Wrtfit  T.  Adams.  46  Ter.  1S8;  State  t.  dock, 
78 1^  m  14  S.  W.  996;  OalvestOD  Pos- 
nalukr,  62  Tex.  126.  60  Am.  Bep.  617;  Peo- 
ple T.  &Ior«Q,  21  Wend.  (N.  T.)  076;  State  t. 
Donoran,  61  Wash.  209, 112  Pac.  280. 
Tbe  jndsment  is  afflrnied. 

On  Motion  for  Behearlnc 

We  orermle  the  motion  tar  rehearing  be- 
cause folly  convinced  Uiat  Ute  election  la 
valid  on  the  ground  that  local  option  was  not 
carried  Into  tlie  new  eonnty  wlOk  the  terri- 
tory taken  from  Nneces  county.  Aa  to  the 
condufllon  that;  under  tbe  boldii^  of  onr 
Supreme  Conrt  In  the  GMfBn  t:  Tncker  Oase, 
SD  election  may  be  bdd  In  a  snmll  iHrednct 
eattrely  contained  In  a  lai^rer  one  In  which 
local  option  obtains,  we  have  great  donbt 
We  wonid  not  so  construe  tbe  law  as  an 
nlglnal  ivoposltlon,  and  doubt  wbelber  the 
expresakma  contained  in  Qie  oidnion  in  said 
case  Justify  us  in  assuming  that  the  Supreme 
Court  would  so  bold.  Giving  the  statute  a 
construction  whicfa  would  not  impute  to  tbe 
tq^UUtmre  the  intention  to  permit  the  plUng 
up  of  useless  and  expenslTe  elections,  we 
tUnk  It  should  be  held  that  an  election,  can- 
not be  bdd  in  a  amaU  precinct  entirely  con- 
tained in  a  large  prednct  In  which  local 
option  is  in  force.  Statutes,  when  the  terms 
used  are  ambiguous,  should  be  construed  so 
as  to  avoid  absurdity,  hardship,  or  injustlee, 
and  to  fAvor  pubUc  convenience.  Sutber- 
lanfl  on  Statutory  Gonsfarnctlon,  I  SSA- 
Snrdy  the  pemdttlng  of  elections  whidi 
there  would  be  little  or  no  inducemmt  for 
Mther  ride  to  attend  would  be  someUiing 
which  should  not  ll^tly  be  imputed  to  tbe 
Legislature.  We  therefore  base  our  affirm- 
ance upon  tbe  ground  that  the  Olection  was 
hdd  in  territory  In  wbldi  there  vna  at  the 
time  no  local  optlim  law  In  force. 

Hie  motion  for  rehearing  is  overruled. 


aALyBSTON-BOUSTON   ELECfTRIO  BJ. 

CO.  et  aL  T.  STATJTZ. 
<CoDrt  of  Civil  Appeals  of  Texas.  San  Antonio. 
April  15, 1914) 

1.  Etidkrck  a  29*)— JuDJOiAi.  Notice. 

Sp.  LawB  1909,  pp.  601-^,  will  not  be 
eoD^dered  hj  the  coarts,  Id  the  absence  of  proof 
of  its  existence ;  there  being  no  provision  uiere- 
ia  making  it  a  public  act  ana  requiring  the 
courts  to  take  judicial  notice  of  It 

[£d.  Note.— For  odier  cases,  see  Evidence, 
Ceot  Dig.  U  86,  87, 88*  48-16, 48;  Dee.  Dig.  1 
».•] 

2.  Tbul  <|  194*)— iNBisaoEions— Jubt  Qun- 
noR. 

In  an  action  for  damager  for  Injniy  to 
plabitiri  ssUboat  by  defendant^  failure  to  lift 
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a  bridge,  which  they  were  opwating  nnder  a 
contract  with  the  owner,  to  a  sufficient  height 
to  permit  the  vessel  to  pass,  it  was  error  to 
charge,  as  a  matter  of  law,  that  a  failure  to 
lift  the  bridge  to  a  perpandlenlar  position  was 
negligence ;  tiiat  being  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  TrlaL  Cent 
Dig.  H  413,  436,  439-441,  4i6-«M,  ^6-466; 
Dec  Dig.  S  1M.*\ 

S.  Navzoabu  Watbbs  (1  20*}— OnsTBiTonos 
BT  Bbidob— Actions— BvzovucK. 

In  an  action  for  Injury  to  plaintiff*B  sail- 
boat by  defendants'  faifare  to  lift  suffideutly 
high  a  lift  bridge  maintained  by  defendants  over 
a  part  of  Galveston  Bay,  the  state  of  the 
wind  and  tide  at  the  tlfflfc  aa  well  as  t3ie  diar- 
acter  of  the  vessel,  should  be  considered  In  de- 
termining the  questions  of  negligence  and  con- 
tributory negligence. 

[Bd.  Note.— For  other  cases,  see  Naviinble 
Waters,  Cent  Dig.  H  Tft-OGuDec.  Dig.  {  29.*] 

4.  EVIDEHCB    (1    ^*)~PAS0I.  BVIDBVCB— 

HoDiFTiiro  Wsmiro. 

Evidence  contradicting  a  written  agreement 
with  respect  to  whether  the  liability  thereunder 
waa  joint  or  several  was  properly  excluded. 

[Bd.  Note,— For  otlt^r  cases,  see  Evidence, 
Dec.  Dig.  §  423.*] 

Appeal  from  Galveston  County  Court; 
George  &  Mann,  Judge. 

Action  by  Henry  Stauts  against  the  Gal- 
veston-Houston Electric  Railway  Company 
and  others.  From  a  Judgment  for  plalntltt, 
defendanto  appeal.  Reversed  and  remanded. 

Terry,  Cavin  St  Sfills,  W.  T.  Anintronft 
and  John  O.  Qngg,  all  of  Galveston,  for  ap- 
pellants. M&rsene  Johnson,  Elmo  Johnson, 
and  Boy  Johnson,  all  of  Oalvestoii,  for  w- 
pellee. 

FLT,  a  J.  TbSa  la  a  suit  ftfr  damages.  In- 
stituted by  appellee  against  the  Galveston- 
Houston  Blectric  Hallway  Company,  to  re- 
cover  damages  alleged  to  have  accrued 
reasim  ot  the  fiiilure  of  said  company  to  raise 
tbe  lift  bridge  on  the  Galveston  Canseway,  a 
structure  across  Galveston  Bay  that  con- 
nects Galveston  Island  wlOi  tbe  mainland. 
By  fin  amended  petition  the  Gulf,  Colorado 
A  Santa  Fd  Railway  Company  and  the  Gal- 
veston, Harrisbnrg  ft  San  Antonio  Hallway 
Company  were  also  mad^  defendants.  A 
trial  by  Jury  resulted  In  a  verdict  and  Judg- 
ment for  appellee  In  the  sum  of  (SOO. 

The  causeway  from  Galveston  Island  to 
the  mainland  has  in  it  a  bridge  which  can  be 
lifted  to  a  perpeikdicular  position  so  as  to 
leave  an  apea  space  of  100  feet  for  the  pa»> 
s^e  of  boats.  Appellee  was  the  owner  of 
a  salltKAt,  and  was  desirous  of  passdng 
through  the  canseway,  and,  when  be  got  In 
160  or  200  yards  of  the  lift  bridge,  he  blew 
bis  bom,  and  those  In  charge  lifted  the 
bridge  until  It  stood  at  an  angle  of  about  45 
degrees,  leaving  about  60  feet  of  the  passage- 
way open.  Appellee  endeavored  to|  pass 
through  the  opening,  but  failed  to  do  so, 
and  ran  his  boat  Into  a  ider,  and  damaged 
It  so  that  it  sank  In  a  few  momenta.  Appel- 
lee escaped  in  a  small  boat 

There  was  a  contract  made  b^weoi  Gal- 
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veston  eonn^  and  appdlonts,  wberet^  a  cer- 
tain part  of  the  causeway  was  leased  to  them 
for  a  number  of  yeara^  In  consideration  of 
which  lease  they  agreed,  among  other  things, 
that  they  would  be  liable  for  all  damages 
from  a  failure  to  repair  and  maintain  the 
causeway  and  bridge,  as  well  as  for  all  dam- 
ages to  persons.  The  dnty  of  operating  the 
lift  bridge  was  placed  by  the  contract  on 
the  steam  and  electric  railways.  The  con- 
tract was  approved  hy  the  Railroad  Commis- 
sion of  Texas,  and  In  the  argoment  of  ap- 
pellee's connsd  it  is  claimed  that  It  was  ap- 
proved by  the  Legislature  of  the  state. 

[I]  No  evidence  of  the  legislative  approval 
appears  In  the  statement  of  facts,  but  this 
conrt  is  referred  to  the  Special  Laws  of  1909, 
pp.  601-611.  That  act  should  not  be  consid- 
ered in  the  absence  of  proof  of  Its  existence, 
there  being  no  provision  in  the  act  making 
It  a  public  one  and  requiring  the  courts  to 
take  judicial  notice  of  It.  Holmes  v.  Ander- 
son, 69  Tex.  481;  City  of  Paris  v.  Tucker, 
101  Tex.  99,  104  S.  W.  1046.  We  shall,  how- 
ever, consider  the  contract  as  though  It  had 
been  approved  and  confirmed  by  the  Legisla- 
ture, and  thereby  give  it  the  effect  of  a  pub- 
lic Btatftte.  We  do  this  in  view  of  another 
trial  of  this  cause,  when  It  would  be  proved, 
and  the  dalm  made  that  It  rendered  the  act 
of  ai^llants  In  not  raising  the  bridge  to 
a  perpendicular  position  negUgmce  per  se, 
and  would  again  Justify  the  ooort  in  instruct 
ing  the  Jury  to  that  effect. 

[2]  The  dnl7  of  lifting  the  bridge  to  a 
perpendicular  position  wbenever  those  in 
charge  of  any  Teasel,  large  or  small,  dertred 
to  pass  through  the  opening  In  the  causeway, 
Is  not  hinted  at  anywhere  in  the  contract, 
and,  in  the  absence  of  any  such  duty  being 
enjoined  upon  appellants,  It  was  error  to  In- 
struct the  Jury  that  a  failure  to  lift  the 
bridge  to  a  perpendicular  position  so  as  to 
open  the  passway  for  the  full  100  feet,  etc. 
As  said  In  the  case  of  Railway  v.  Hill,  71 
Tex.  451,  9  S.  W.  361:  "We  have  been  dted 
to  no  case  where  it  has  been  Held  com- 
petent for  the  court  to  charge  upon  any  par- 
ticular combination  of  Acts  as  constituting 
Diligence,  save  when  so  declared  by  law." 
This  declaration  of  the  law  Is  sustained  by 
an  unbroken  line  of  decisions  from  Railway 
V.  Murphy,  46  Tex.  866,  26  Am  Rep.  272,  de- 
cided In  1876,  down  to  the  present  time.  The 
provision  of  law  Justifying  a  charge  that  cer- 
tain acts  constitute  negUg^ce  must  absolute- 
ly command  or  prohibit  the  doing  of  the  acts, 
and  it  cannot  be  Justified  on  the  ground  that 
the  defendant  has  failed  to  perform  certain 
duties  which  arise  from  his  relation  to  the 
law  or  the  public.  For  instance,  a  railroad 
company  Is  authorized  by  law  to  own  locomo- 
tives and  to  operate  them  over  Its  tracks,  but 
a  court  would  not  be  Justified  In  Instructing 
a  Jury  that  It  was  nee^gence  to  operate  its 
trains  at  a  high  aiut  dangerous  rate  of 
speed.  In  the  absoioe  of  a  law  to  that  effect 


The  mere  tact  that  appellants  wwe  antborls- 
ed  to  bnUd  the  lift  bridge  and  to  operate  tt 
did  not  compel  them,  as  a  mattair  of  law,  to 
lift  the  bridge  to  a  perpoidlcalar  wbenerer 
a  vessel  was  passing  throng  Itwasa  quea- 
tlon  of  foot  as  to  whether  tt  waa  n^Ugence 
In  appeUants  to  lift  the  bridge  only  half- 
way up  for  appeUee  to  pass  tJIrough  the 
causeway.  Neither  of  the  parties  baa  deem- 
ed it  necessary  to  cite  authorities  on  this  sub- 
ject 

[8]  If,  under  the  circumstances  attending 
the  passage  of  the  boat  through  the  cause- 
way, It  was  negligence  to  lift  the  bridge 
only  halfway  up,  and  .such  failure  to  so 
lift  the  bridge  was  the  direct  and  proxi- 
mate cause  of  the  disaster,  appellee  shoald 
recover.  And.  of  course.  In  passing  upon  the 
question  of  negligence  of  appellants,  or  the 
contributory  negligence  of  appellee^  the  state 
of  the  wind  and  tide  and  the  character  of 
the  vessel  should  be  considered  by  the  Jury. 

Tbe  admissions  of  appdlants  to  the  effect 
that  the  causeway  was  opened  for  traflEic 
some  two  weeks  before  the  accident,  and  that 
the  Galveston-Houston  Electric  Comiiany  had, 
during  that  time,  beoi  operating  cars  on  a 
regular  schedule  every  hour,  precluded  the 
raising  of  any  question  as  to  whether  the 
causeway  was  still  In  the  hands  of  an  inde- 
pendent contractor. 

[4]  The  contract  made  the  different  rail- 
way companies  Jointly  liable  for  damages  at 
tbe  lift  bridge.  Evidence  contradicting  the 
agreement  was  properly  excluded.  -The  au- 
thorities dted  by  appellants  have  no  applica- 
bility to  the  state  of  facts  developed  in  tills 
case. 

For  the  error  Indicated  herein,  the  Judg- 
m^t  Is  reversed,  and  the  cause  remauded. 


CARTHAOB  ICE  ft  LIGHT  CO.  t.  ROB- 
ERTS et  al. 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
March  18,  1914.  Rehearing  Denied 
April  9,  19140 

1.  Mastxb  Ann  Sbbvahi  (|  82*)— I>ibns— Peb- 

racTioN. 

Where  plaintUT  contracted  to  perforin  per- 
sonal services  at  a  yearly  wage,  and  at  the  ex- 
piration ci  tbe  first  rear  agreed  that  payment 
of  the  balance  due  him  should  be  deferred,  that 
agreement  did  not  prednde  him'  from  acquiring 
a  laborer's  lien  for  eervicM  iterfonned  during 
Uie  second  period  of  service. 

[Ed.  Note.— For  other  cases,  see  Master  and 
^rant.  Cent  Dig.  H  128-184;  Dec  Dig.  | 

2.  Affkal  ano  Bkbob  (i  909*)  — Pbkbtticf- 

TIONS. 

In  an  action  to  perfect  a  laborer's  lien  on 

Eroperbr  which  the  court  found  the  defendant 
ad  taken  by  legal  process,  and  upon  which 
plaintiff  alleged  defendant  waa  asserting  some 
lien,  it  cannot  be  presumed  on  appeal  tDAt  de- 
fendant had  acquired  poBBession  by  valid  process 
or  had  any  valid  li«i,  the  trial  court  aavlng 
found  for  the  full  amount  of  xiaintUPa  daim, 
although  the  time  for  payment  of  a  part  had 
been  extended,  and  plamairs  allegations  as  to 
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defesdant'B  AiMrtlon  (tf  a  Uen  havlBg  been  trar- 
«Kd  by  defendanta. 

[Ed.  Mote.— For  otber  cases,  see  Appeal  aod 
Error,  Cent.  Dix.  1 8875;  Dec.  Dig.  1 90B.*] 

Appeal  from  District  Court,  Panola  Conn- 
ij;  W.  C  Bnford,  Judge. 

Action  by  I-.  H.  Roberts  against  the  Carth- 
age Ice  &  Light  Company  and  another  and 
the  Secorlty  Trust  Company.  From  a  Judg- 
ment for  plaintiff,  the  last-named  defendant 
appeals.  Affirmed. 

The  appellde  H.  Roberts  brought  the  suit 
to  recover  ^SSSJBS  ai  the  balance  due  for 
manual  labor  and  aerricea  performed  by  him 
for  R.  K  Trabn^  doing  bnsbuas  under  the 
namo  and  s^le  of  the  Carthage  Ice  &  ^Ight 
Company,  and  to  enforce  a  laborer's  lien 
vpm  particular  macblnery  of  the  plant  The 
petltiffli  alleged,  as  determined  by  the  trial 
amendment,  that  plaintiff  Roberts  contracted 
to  work  for  R.  B.  Trabne  In  bis  Ice  and  light 
^nt  In  the  capacity  of  a  machinist  to  re- 
pair and  keep  In  good  order  the  engine,  boll- 
era,  pulleys,  and  apparatus  used  In  connec- 
tloa  with  the  machinery  for  manufacturing 
Ice  and  generating  light,  and  for  such  labor 
was  to  be  paid  |800  per  year,  payable  at  the 
w6  of  the  year  from  date  of  onployment. 
The  plaintiff  performed  the  duties  of  bis 
employment,  it  is  alleged,  from  July  1,  1811, 
to  February  IS,  1913,  and  was  paid  therefor 
by  R.  E.  Trabue  by  store  account,  except 
tor  the  sum  sued  for.  ^le  Security  Trust 
Company,  a  corporation,  was  made  a  defend- 
ant in  the  suit,  upon  the  auction  that  it 
was  asserting  some  Und  of  a  claim  or  lien, 
of  a  character  unknown  to  plaintiff,  on  tbe 
property.  It  is  unnecessary  to  mention  the 
other  defendants,  as  they  do  not  appeal.  The 
defendant  SArurlty  Trust  Company  answered 
by  demurrer  and  specbil  exceptions,  and  be- 
sides a  general  duiial  specially  averred  that 
appellee  was  not  within  the  class  of  laborers 
entitled  to  a  Um  under  the  statutes,  and  that 
his  lien  was  Invalid  because  not  In  fact  filed 
and  fixed  within  30  days  after  the  indebted- 
ness had  accrued,  and  estopped  by  waiver 
of  claim  for  any  lien.  The  case  was  tried 
by  the  court  without  a  jury,  and  Jud^ent 
was  altered  for  the  ^pellee  for  the  anoount 
of  his  account  and  foredosure  of  laborer's 
lien  on  the  particular  machinery  described. 
The  Security  Trust  Company  appeals,  and 
seeks  to  have  the  judgment  revised  on  the  er- 
rors assigned. 

The  Carthage  Ice  &  light  Company  is 
neither  a  corporation  nor  a  joint-stock  com- 
pany nor  a  partnership,  but  is  a  plant  owned 
wtirely  by  R.  B.  Trabue,  and  merely  operat- 
ed under  su<Ai  name  by  R.  B.  Trabue.  The 
evidence  warrants  tbe  findings  of  fact  that 
appellee  Rob«i»  performed  work  upon  ma- 
chinery and  apparatus  in  connection  there- 
with as  a  laborer,  as  alleged,  in  ttie  ice  and 
light  plant  owned  excludv^  by  B.  E. 
Trabue,  and  under  express  employment  and 


agreement  of  the  amount  to  be  paid  by  R.  D. 
Trabue,  from  July  1,  1911.  to  February  16, 
1913,  at  which  latter  date  Roberts*  employ- 
ment was  terminated.  On  February  IK,  1913, 
there  was  due  and  owing  and  unpaid  by  R. 
£L  Trabue  to  Roberts,  for  his  labor  performed 
during  the  preceding  11%  months  the  sum 
of  $853.88,  and  there  is  no  question  mftde  in 
the  evidence  In  respect  to  the  validity  of  this 
amount  or  its  correctness.  On  February  28, 
1913,  which  was  the  true  date,  the  statutory 
affidavit  was  filed  by  Roberts  with  R.  B. 
Trabne  and  the  county  clerk  in  support  of 
his  claim  for  the  purpose  of  fixing  the  statu- 
tory lien.  The  Instant  suit  was  filed  by  Rob- 
erta on  March  28,  1913.  The  finding  of  the 
court  that  the  Security  Trust  Company  took 
the  property  out  of  tbe  possesion  of  R.  E. 
Trabue  "by  legal  process"  Is  without  any 
evidence  in  the  record  to  support  It.  The  fur- 
ther findings  of  the  trial  court  in  tbe  record 
which  are  here  approved  can  be  looked  to. 
If  necessary. 

Raker,  Botta,  Parker  &  Garwood,  Jno.  T. 
Garrison,  and  W.  A.  Pariah,  all  of  Houston, 
tor  appellant  Brooke  ft  Woolwortb,  of 
C^rChag^  for  appellees. 

LEVY,  J.  (after  stating  the  tacta  as  above). 
[1]  Ttu  first  and  second  aselgnmqita  of  ez^ 
ror  presented  by  Oie  appellant.  Security 
Trust  Company,  can  be  here  considered  to- 
gether as  presenting  tiie  same  question.  The 
condition  under  tbe  asdgnments  is  in  ef- 
fect that  the  court  erred  as  a  matter  of  law 
In  enforcing  a  laborer's  lien  m  tlie  parttcu- 
lar  property  as  against  tbe  title  and  claim 
to  the  same  made  by  tbe  Security  Trust 
Company,  because  it  appears  nndw  Uie 
pleading  and  proof  tfie  services,  the  value 
of  which  was  4iucd  for  by  Roberts  as  perform- 
ed by  him  from  July  1, 1911.  to  July  1,  1912, 
were  accrued  and  payable  under  the  terms 
of  employment  on  July  1,  1912,  and  the  ma- 
turity ot  tbe  demand  was  postponed  by  con- 
tract between  Roberts  and  bis  «nployer, 
Trabue^  until  July  1,  3^18.  The  aivellee 
Roberts'  petition,  amended  a  trial  amend- 
ment, alleged  that  he  labored  In  the  ice  and 
light  plant,  at  the  duties  required  of  faim  as 
a  machinist,  under  hire  and  employment  of 
R.  B.  Trabue,  tbe  owner  ot  the  plant,  from 
July  1,  1911,  to  February  15,  1913.  at  the 
agreed  pay  of  $900  per  annum,  payable  at 
the  expiration  of  a  year,  and  that  on  Feb- 
ruary 15,  1913,  the  day  his  employmoit  was 
terminated,  R.  B.  Trabue  was  due  and  owing 
him  $653.88,  all  credits  and  offsets  being 
fully  aUo\radi  Appellee  further  aliens  that 
as  to  the  services  performed  trma  July  1, 

1911,  to  July  1, 1912,  for  which  payment  was 
due  by  the  terms  ot  em^oymeut  on  July  1, 

1912.  he  and  B.  B.  Trabne  agreed  to  otend 
the  period  ot  demand  and  payment  until 
February,  1913.  The  court  makes  the  find- 
ing, and  same  is  warranted  by  tbe  evidence. 
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that  after  proper  credits  and  offsets  were 
allowed  B.  K  Trabne,  he  was  owing  the 
plaintiff  Roberts,  on  February  IB,  1913,  the 
sum  of  $863.88  for  senricea  If  the  petition 
and  the  facts  found  by  the  oonrt  sbonld 
properly  he  construed  to  mean*  and  we  think 
th^  reasonablj  did  mean,  that  aiveUeo  Rob- 
erts was  asantlng  a  demand,  aa  unpaid,  for 
bis  services  from  Jnly  1,  1912,  nntU  Ttbn- 
ary  16.  1913,  as  w^  as  the  balance  unpaid 
from  Jnly  1. 1911,  to  July  1, 1912,  then  there 
Is  not  shown  any  agreed  extension  of  dne 
date  of  the  whole  demand.  There  would  ap- 
pear an  agreed  extraalmi  of  dne  date  only 
so  far  as  the  demand  of  the  year  from  Jnly 
1,  1911,  to  Jnly  1,  1912,  remaining  unpaid 
by  Trabae,  Is  concerned.  And  interpreting 
the  finding  of  the  court  that  there  was  due 
on  February  IS,  1913,  the  aggregate  sum  of 
f86&88t  as  meaning— which  we  think  must 
be  done — that  no  iwrt  of  the  sum  doe  from 
Jnly  1,  1912,  to  ITebmaiy  16, 1913,  bad  been 
paid  at  entitled  to  credit  or  oCTset,  there  ap- 
pears due  and  o«dng  by  B.  E.  Trabne  to 
Roberts  7%  months'  pay  under  the  second 
year,  abrogating  9662.60,  leaving  only  $291.- 
38  of  the  $863.88  as  due  In  the  first  year. 
Ctonseciuently,  if  appellant  Is  entlQed  to  make 
the  question  presented  by  the  assignments, 
it  could  only,  under  the  pleading  and  facts, 
be  made  by  It  so  tar  as  the  amount  due  for 
services  from  July  1,  1911,  to  July  1,  1912, 
Is  involved.  And  the  asdgnments  only  at- 
tack  tiie  rl^t  to  a  laborer's  lien  at  all,  and 
do  not  question  the  extent  of  the  recovery  as 
to  amount  for  which  the  property  is  sub- 
jected to  the  lien. 

[2]  But  It  is  not  believed,  as  the  record 
is  made  here,  that  appellant  is  in  a  legal  posi- 
tion towards  tiie  property  to  make  any  coo- 
tentlon  in  respect  to  the  invalidity,  It  it  be 
so,  of  a  laborer's  11^  even  to  the  extmt  of 
the  amount  agreed  to  be  extended  for  one 
year.  If  the  appellant,  Security  Trust  Com- 
pany, is  the  awaer,  or  has  any  lien,  claim, 
m  Interest  in  the  property  tm  which  appellee 
asserts  a  laborer's  lira,  it  ikies  not  so  appear 
by  any  finding  of  the  trial  court,  or  by  plead- 
ings, or  by  any  evidence  in  the  statement  of 
facts.  It  does  appear  in  a  finding  by  the 
court  that  the  Security  Trust  Company  took 
possession  of  the  property  through  legal  pro- 
cess on  February  16,  1913.  Bat  this  Is  the 
extent  of  the  finding.  The  **legal  process" 
does  not  appear  In  the  record,  or  as  offered 
in  evidence  in  support  of  a  claim  by  appel- 
lant ;  and  we  cannot  aasnme,  as  against  the 
courts  ju^ment,  that  he  found  the  legal  pro- 
cess was  valid  or  not  dismissed  at  the  time 
of  tiie  trial,  or  that  appellant  had  a  claim  or 
title  through  it,  for  the  conrt^s  Judgment  in- 
volves a  contrary  finding  And  while  appel- 
lee allies  that  ara>ellant  Is  asserting  some 
character  of  cl^m  or  lien  unknown  to  plain- 
tiff, we  cannot,  as  against  appellant's  general 
denial  of  all  facts  alleged  by  plaintiff,  look 
to  that  and  presume  some  valid  claim  in  ap- 


pellant to  Uie  property.  It  was  essentlaUy 
a  matter  of  proof  by  appellant  If  superiority 
of  claim  or  Interest  to  appellee  Is  to  be  predi- 
cated 1^  appelant  The  asslgnmoits  are 
overruled. 

B.  B.  Trabne  does  not  appeal;  and,  the 
Ice  ft  light  Company  being  purely  a  fiction 
without  legal  entity,  it  cannot  be  properly 
held  that  there  is  any  other  appellant  before 
this  court  than  the  Security  Trust  Company. 

The  third  assignment  cannot  be  considered, 
as  not  being  in  the  motion  for  new  trial; 
and.  If  It  should  be  considered,  Qie  same  is 
overruled  fbr  the  reason  glfim  under  ttie  pre- 
vious assignments. 

The  Judgment  Is  afllrmed. 


OASTLBBBBRT  v.  BUSSBT  «t  ui. 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
BCareh  26,  1914.    Behearing  De- 
nied AprU  »,  1914.) 

1.  Appsae,  and  EbBOB  n  547*)  —  BscoxD — 
Mattbbs  Pbkskktbd  mm  Review. 

Where,  in  trespass  to  try  title,  the  case 
was  submitted  upon  special  issues,  and  the  court 
also  made  and  filed  findings  of  fact^  the  findings 
of  the  Jury  and  of  the  court  were  oonclostve  on 
appeal,  in  tiie  absemoe  of  a  statement  of  facta. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2427, 2429-2432 ;  Doc  Dig. 
i  547.*3 

2.  CoHPBoiasa  and  SETTLmacuT  (H  17*)— Op- 
eration AND  Effect. 

Where,  in  a  suit  for  the  title  and  possession 
of  laud  involving  a  controversy  as  to  whetlier 
defendant  was  an  innocent  purchaser  for  value, 
one  of  the  heirs  of  tlie  deceased  defendant,  with 
authority  from  the  other  heirs,  entered  into  an 
agreement  with  plaintiff  for  uie  settlement  of 
the  controversy,  and  all  of  the  heirs  acquiesced 
therein,  took  toe  benefits  thereof,  and  went  into 
possession  of  the  land  which  they  thereby  ac- 
quired, they  were  estopped  by  such  agreement, 
whether  or  not  the  agreed  Judgment  settling  the 
action  was  valid. 

[Ed.  Note.-~For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  H  68-74;  Dec;  Dir. 
i  17.*1 

3.  JUDOMBNT  (§  651*)— OONCEPSIVBMKSS— PBB- 

soNs  iNGLtroBD— Consent  Judombnt. 

Where  the  heirs  of  a  deceased  defendant,  in 
an  action  involving  the  title  to  land,  entered 
into  an  agreement  settling  the  controvert,  and 
the  administrator  merely  formally  agreed  to  a 
judgment  pursuant  thereto,  the  heirs  were  bound 
by  the  Judgment,  even  though  the  administrator 
bad  no  power  to  enter  an  agreed  judg[ment; 
there  being  no  necessity  for  administration. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  1163 ;  Dec.  Dig.  S  651.*] 

^  Depositions  (S  99*)— Admissibility  in  Ev- 

IDKNCE— ADlflSSIBILITT  IN  OtHEB  SUITS. 
A  deposition  taken  in  a  suit  was  not  admis- 
sible in  evidence  in  a  suit  other  than  the  one  in 
which  it  was  taken. 

(Ed.  Note.— For  other  eases,  see  Depositions, 
Cent  Dig.  H  288-206 ;  Dec.  Dig.  fi  90.*] 

6.  Appeal  and  Ebsob  (|  1050*)— Habuless 
Ebbor— Admission  of  Evidence. 

The  erroneous  admission  of  evidence  was 
not  ground  for  reversal,  where  any  finding  of 
fact  or  eoncludon  of  law  baaed  thereoo  was 
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oalj  incideDtal  and  entlrel;  immaterial  to  th« 
Ufu  lislits  of  tbe  partieB. 

[fid.  Note.— For  other  cases,  eee  Appeal  and 
Error,  Gent  Difr  UlOi^lOOO,  4158-4U7, 
«U»;  Dec.  Dls.1 106a*] 

Appeal  from  District  Court,  Sbelb7  Coun- 
ty; W.  C.  Buford,  Judge. 

Actlcm  by  W.  A.  Caatleberry  against  J.  B. 
Bossey  and  wife.  From  a  judgment  for  de- 
feodanta,  plaintiff  appeals.  Affirmed. 

J.  M.  Sanders  and  J.  P.  Anderson,  both  of 
Center,  and  Oliver  J.  Todd,  of  Beaumont,  for 
appellant.  D.  M.  Sbert  &  Son  and  Davis, 
DbtIs  a  Darlfl.  all  of  Center,  for  appellees. 

tiEVT,  J*.  This  l8  an  action  hy  appellant 
gainst  Meb.  F.  R.  Bnowy  and  ber  husband, 
J.  B.  BuBsey,  in  trespass  to  try  title  to  a 
certain  described  tract  of  1,000  acres  of  land 
out  of  tiie  B.  H.  Slmpaon  original  surrey  lo- 
cated in  Sbelby  county.  The  defoidants  an- 
swved  by  denial,  of  not  gnllly,  and  the 
statutes  of  limitation  of  tluee  and  five  years, 
and  ten  years,  under  written  memoranda 
specifying  tbe  boundaries.  There  was  a 
judgment  In  &vw  of  tbe  defradants. 

[1]  The  case  was  submitted  to  tbe  Jury  up- 
on «iedal  Issoes.  In  addition  to  the  ^ed&l 
tacts  ftnud  by  flie  Jury,  tbe  oourt  made  and 
filed  flndlitfs  of  fiict  and  condnsions  of  law. 
Thexe  bdng  no  statement  of  facts  bron^t  up 
with  the  record,  the  findings  of  ftict  made 
by  the  jury  and  the  findings  made  and  filed 
)^  the  court  must  be  taken  as  the  facts  of  the 
case.  It  is  needless  to  copr  all  the  findings 
here,  and  the  same  may  be  looked  to  if  neces- 
sary. We  conclude  that  the  real  Issues  in* 
volved  in  the  controversy  are  few,  and  un- 
dertake to  state  only  the  findings  of  the  Jury 
and  of  the  court  deemed  pertinent  and  con- 
clusive of  the  rights  of  the  parties. 

The  principal  contention  under  tbe  many 
assignments  is  that,  under  the  findings  of  the 
jury  and  the  evidence,  the  plaintiff  was  en< 
tttled.  as  a  matter  of  law,  to  a  Judgment  for 
the  land  sued  for,  and  the  decision  of  this 
question  determines  the  appeal.  It  appears 
that  on  July  9,  1841,  a  patent  to  a  league 
and  labor  of  land  was  Issued  in  the  name  of 
B.  H.  Simpson.  As  found  by  the  Jury,  B.  H. 
Simpson  conveyed  his  Interest  in  the  land  to 
James  J.  Cravens.  The  date  of  the  oonvey- 
auce  Is  not  given,  but  the  court  finds  that 
James  X  Cravens  entered  Into  possession  of 
the  land  about  May,  1841,  and  that  date,  or 
thereabout,  may  reasonably  be  the  date  of 
the  conveyance.  James  J.  Cravens  died  In 
IS60,  leaving  a  wife  and  one  child,  named 
William  J.  Cravens.  The  wife  died  within 
a  few  days  after  the  death  of  the  husband, 
and  the  child  died  in  a  few  days  after  the 
death  of  the  mother.  James  J.  Cravens  left 
a  large  community  estate  in  lands,  and  the 
Inheritance  In  respect  thereto,  by  reason  of 
the  death  of  the  vrlfe  and  child,  was  cast  up- 
on collateral  kindred,  consisting  of  two  broth- 


ers and  one  sister  of  Mrs.  Cravens,  and  one 
brother  and  one  slater  of  James  J.  Cravens. 
J.  A.  and  L.  C.  Cunningham  and  Sarah  A. 
CajBtleberry,  mother  of  the  appellant,  were 
the  brothers  and  sister  of  Mrs.  Mary  A.  Cra- 
vens, and  Win.  Cravens  and  Mary  Choate 
were  the  brother  and  sister  of  James  J.  Cra- 
vens. The  plaintiff  deralgns  title  through 
the  patent  to  B.  H.  Simpson  and  conveyance 
by  Simpson  to  James  J.  Cravens,  and  in  vir- 
tue of  bis  own  b^rshlp  and  conveyances  to 
him  from  the  other  h^s  of  the  Crav^ues, 
and  plaintiff  would  be  entitled  to  recover  on 
this  prima  fade  title  in  him,  unless  defeated 
by  the  other  findings  of  fact.  The  court 
finds  that  on  March  22,  1838,  Matthew  Brln- 
son  had  a  regular  survey  made  of  1,700  acres 
under  the  Soose  Rohus  certificate;  the  same 
being  a  valid  certificate  and  the  property  of 
Brinson.  Under  and  by  virtue  of  this  loca- 
tion, Brinson  continued  to  reside  upon  the 
land,  cultivating  several  hundred  acres,  until 
his  death  In  1801.  It  is  further  found  by  the 
court  that,  after  Matthew  Brinson  had  locat- 
ed and  appropriated  the  1,700  acres  under 
and  by  virtue  of  the  Bohus  certificate,  B.  EL 
Simpson  made  application  for  and  received' 
from  the  board  of  land  commissioners  of  the 
republic  of  Texas  a  certificate  for  a  league 
and  labor  of  land.  But,  as  found  by  the  Ju- 
ry, B.  H.  Simpson,  prior  to  October  16, 1841, 
the  date  not  given,  sold  this  certificate  to 
J.  A.  and  Ia  G.  Cunningham.  J.  A.  and  L.  C. 
Cunningham,  after  purchase  of  tbe  certifi- 
cate, then  located  this  certificate  on  land  the 
field  notes  of  which  covered  and  Included  the 
1,700  acres  located  and  appropriated  by  Mat- 
thew Brinson,  thereby  creating  a  conflict  tO' 
the  extent  of  1,700  acres  between  their  loca- 
tion and  Brlnson'a  under  the  Rohos  certifi- 
cate, and  It  was  under  this  existing  condition 
that  on  July  9,  1841,  a  patent  was  issued  in 
the  name  of  B.  H.  Simpson,  the  field  notes  of 
which  cover  tbe  1,700  acres  under  the  Brinson 
location.  After  the  Issuance  of  the  patent,  and 
on  October  16,  1841,  B.  H.  Simpson  filed  suit 
against  A.  McLemore,  a  brotber-In-law  and 
tbe  tenant  of  Brinson,  for  the  recovery  of  the 
1,700  acres  In  conflict  with  tbe  Simpson  sur- 
vey, and  Matthew  Brinson  Intervened  and 
made  himself  a  party  to  the  suit,  and  assert- 
ed ownership  by  virtue  of  his  location.  Up- 
on verdict  of  a  Jury,  tbe  court  finds,  Judg- 
ment In  that  suit  was  rendered  In  favor  or 
Matthew  Brinson,  esteblishing  "ownership 
of  the  1,700  acres  In  Matthew  Brinson." 
And,  on  appeal  of  the  case  to  the  Supreme- 
Court,  the  Judgment  was  aflSrmed.  And  the 
jury  made  the  finding  that  J.  4.  and  L.  C. 
Cunningham,  after  they  purchased  the  cer- 
tificate and  located  the  land,  never  made  con- 
veyance to  James  J.  Cravens  of  the  land  in 
controversy.  In  1841,  under  deed  from  B.  H. 
Simpson,  James  J.  Cravens  with  his  wife  be- 
gan residing  upon  a  part  of  the  land  In  con- 
flict, at  a  point  about  600  yards  north  of  the 
residence  of  Brluson,  claiming  that  the  Simp- 
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«ni  nmciy  vas  In  omfllct  with  Uie  Bohns 
surrey.  On  Maj  12.  1843,  Matthew  Brinson 
filed  salt  In  tiie  district  coort  of  Shelby  conn- 
'  ty  against  James  J.  Grarena  for  the  title  and 
possession  of  the  1,700  acres  within  the 
boundaries  of  the  Bohts  certificate-  The 
«cit  remained  on  the  docket  of  the  court  un- 
disposed of  until  April  17,  18B7,  on  whlcA 
date  It  mis  legally  transferred  to  the  dis- 
trict court  of  Panola  county,  where  It  re- 
mained nntil  June  8, 1872,  when  a  final  agreed 
Judgment  dlapoalDg  of  the  controrersy  was 
entered.  At  the  time  the  agreed  Jud^ent 
was  entered  A.  Mcl'^norc^  Independent  exfr- 
cntor  under  the  probated  will  of  Matthew 
Brinson,  was  the  plaintiff  In  the  case  In  tba 
place  of  Matthew  BrlnsoD,  deceased,  and  D. 

5.  Comaham,  administrator  at  the  estate  of 
James  J.  Cravens,  was  the  party  defendant 
in  the  place  of  James  J.  GrsTens,  deceased. 
The  court  finds  that  no  necessl^  existed  for 
the  appolntm«it  of  an  administrator  of  the 
estate  of  James  J.  Oravens,  and  by  this  is 
undttstood  that  the  estate  owed  no  ddits. 
The  agreed  judgment  in  the  case  was,  as 
found  both  by  ttie  court  and  the  Jury,  bnt  a 
formal  act  based  upon  and  carrying  into 
effect  a  written  agreement  respecting  a  set- 
tlement of  the  controTersy,  in  fact,  entered 
into  between  William  Cravens,  acting  under 
and  by  authority  ,  of  all  the  heirs  of  each, 
James  J.  (^rrais.  Mary,  his  wife,  and  VU- 
11am  J.  Crarens,  the  boy,  and  A.  McLemore, 
independent  executor  of  Hatttiew  Brinson. 
The  Jury  made  the  express  finding  that  Wil- 
liam CraTCtts  had  authori^  to  act  for  all 
the  heirs  of  WHllam  J.  GraTens,  deceased, 
at  the  time  be  made  the  written  agreement 
the  judgment  was  based  on  and  carried  into 
effect,  and  that  all  the  heirs  had  actual  notice 
of  the  agreement,  and  agreed  to  and  received 
the  benefits  arising  from  the  ^reement,  and 
recognized  the  rights  accorded  thereunder  to 
each  and  all  the  parties  Interested.  The 
court  made  the  finding  that  the  agreed  Judg- 
ment was,  in  fact,  based  upon  and  carried 
into  effect  a  written  agreement,  of  the  date 
of  the  judgment,  between  ^lllam  Cravens 
and  A.  McLemore,  independent  executor  un- 
der the  probated  will  of  Matthew  Brinson, 
deceased,  plaintiff  in  the  suit  His  further 
finding  in  respect  to  the  agreement  of  June 

6,  1872,  is  as  follows :  *'Tbe  matters  In  dif- 
ference between  the  respective  parties  In  in- 
terest were  legally  adjusted  and  settled,  by 
a  valid  agreement,  through  authorized  repre- 
sentatives, by  the  terms  of  wbich  the  persons 
representing  the  Cravenses  acquired  In  a  law- 
ful way  800  acres  of  the  said  conflict,  while 
Brinson  retained  the  balance  of  the  1,700 
acres,  after  deducting  the  800  acres  in  the 
conflict,  and,  in  exchange  for  the  800  acres 
which  Crnveos  acquired,  Brinson  acquired 
from  Cravens  600  acres  which  was  not  within 
the  conflict,  but  a  part  of  the  Simpson  sur- 
vey (and  which,  with  the  900  acres,  consti- 
tutes the  1,500  acres  mentioned  In  this  suit), 
and  Brinson's  r^resentatlves  ware  reQutred 


to  float  tbe  Bohus  certiflcate  oft  of  said  lo- 
cation, which  requirement  was  complied  with, 
and  the  cloud  created  by  the  conflict  between 
the  Simpson  and  Bohus  location  nptm  the 
title  to  that  portion  of  the  conflict  which 
James  J.  Oravens  In  his  lifetime  oecvq^led  as 
a  home,  and  which  his  brother  William  Cra- 
vens after  his  death  occupied  as  a  home  and 
claimed  as  his  own  property,  was  thereby 
removed,  eadi  party  being  placed  in  actual 
possession  of  .  the  respective  portions  of  said 
land  at  the  time  the  agreemait  mm  ma^, 
and  the  rights  of  each  thereunder  were  re" 
qpected  during  the  lifetime  of  the  parties 
thereto,  until  tiie  bringing  of  this  suit  on 
January  12,  1912,  'more  than  20  years  after 
all  the  parties  to  said  agreement  had  died." 
On  February  22,  1879.  A.  McLemore,  inde- 
pendent executor  of  Matthew  Brinson,  con- 
veyed the  1,000  acres  In  suit  to  M.  H.  Oozart 
for  a  valuable  ocmsldmitlon,  and  on  March 
12,  1881.  Cosart  conveyed  for  a  valuable  con- 
sideration same  land  to  defendants  in 
this  suit  Tbe  defsndante  have  been  paying 
taxes  regularly  on  the  land  bAuob  that  pur- 
chase under  tiie  dalm  thus  acqiUred,  with- 
out Interference  or  molestation  from  aoy  one. 

[2,  S]  It  is  believed  that,  under  these  facts 
found  by  the  Jury  and  the  court,  the  court 
l^it^rly  entered  Judgment  fbr  the  defend* 
ants.  Claiming  the  land  In  controversy,  as 
plaintiff  Is,  onlj  under  the  rlghtef  whhch 
James  J.'  Cravou  asserted  In  Us  lifetime^  be 
must  d^end  for  recovery  in  riffht  of  such 
legal  rights  as  Cravens  had  and  that  would 
pass  to  his  h^rs.  If  fon»  be  given,  u  It 
must,  to  the  finding  of  the  court  that,  in  the 
suit  by  B.  H.  Simpson,  the  patentee  against 
A.  M<^Lemore,  Matthew  Brinson  intervened 
and  set  up  his  rig^t  of  prior  location  and  ap- 
propriation of  the  land,  and  was  aflBrmatiTe- 
ly  decreed  the  ownership  against  Simpson  of 
the  1,700  acres,  there  was  then  l^Uy  ve8te<l 
title  to  the  land  In  Brinson  as  against  Sfmi>- 
son.  But,  Simpson  having  conveyed  the  land 
to  James  J.  Cravens,  who  was  not  a  party  to 
the  suit,  such  Judgment  would  not  conclude 
any  rights  of  Cravens.  So  the  principal  con- 
troversy between  Cravens  and  Brinson  in  the 
suit  filed  by  Brinson  a^Inst  Cravens  was 
the  superiority  of  title  between  them,  and  the 
rights  of  Cravens  In  tbe  suit  would  depend 
upon  the  question  of  whether  or  not  he  was 
an  Innocent  purchaser  for  value,  in  view  of 
tbe  facts  that  might  or  might  not  show  at  the 
time  of  tbe  conveyance  to  him  that  he  had 
knowledge  of  the  pendency  of  the  Utlgntlon 
and  of  the  prior  location  of  his  certificate 
by  Brinson,  and  whether  or  not  he  knew 
Simpson  and  sold  his  cortlftcate  before  loca- 
tion to  J.  A.  and  Jj.  C.  Cunningham.  So,  con- 
sidering tbe  legal  situation  in  regard  to  the 
controversy  involved  In  the  salt  between 
Brinson  and  Cravens,  the  written  agreement 
between  the  heirs  of  Cravens  In  settling  the 
controversy  In  1872  can  be  considered.  The 
agreement,  being  In  writing,  and  made  by 
ona  of  tba  heirs,  with  tbe  actual  nottoe  and 
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bj  tlie  authority  of  all  tbe  heirs,  and  all  the 
heirs  acqaleBdng  and  taking  tbe  benefits 
and  goiiig  Into  possession,  would  suffldeutly 
afford  ground  for  estopiwl  against  plalntifTs 
cJalmtng  the  land.  Tbe  court's  finding  that 
tbe  agreement  in  writing  was  a  "valid  agree- 
ment" and  the  terms  sufficient  to  legally 
adjust  and  Mttle  the  difference  between  the 
parties  is  reasonably  to  be  Interpreted  as 
showing  a  written  agreement  capable  of  be- 
ing legally  and  apeclflcally  enforced  t)etweKi 
the  parties.  And,  b^ng  capable  of  eg)eciflc 
perfomuince^  the  instrument  ItKlt  would  be 
mSMeat,  coupled  with  the  acts  of  the  parties 
in  reeved:  thereto,  to  base  estiqipel  upon. 
The  defendants  offered  the  instrument  in  evi- 
dence, as  appears  in  the  questions  propound- 
ed to  the  Jury.  So,  even  if  it  could  be  said  as 
an  abstract  question,  that  an  administrator 
has  not  power  to  enter  an  agreed  Judgment, 
such  question  would  not  be  pertinent  to  the 
rights  of  the  parties  here,  for  the  written 
agreemoi^  outside  the  formal  Judgment,  is 
offered  and  can  t>e  made,  as  it  is,  the  basis 
of  esb^qpeL  But,  properly  construing  the 
fa<ta  found  by  the  Jury  and  the  court,  it 
does  not  fiilrly  appear  that  the  administrator 
himself  was  the  one  that  made  the  agreement 
the  Jndpnent  was  based  on  and  carried  Into 
formal  effect  Vhe  heirs  made  thQ  agree- 
ment, and  the  administrator,  so  far  as  tbe 
Judgment  entry  goes,  merely  formally  agreed 
tber^o.  And,  in  such  circumstances,  If  the 
heirs  appeared  In  the  salt  by  a  written  agree- 
ment and  consented  to  a  Judgment  on  such 
written  agreement  and  carrying  It  into  ef- 
fect, as  they  did,  there  appears  no  legal  rea- 
son why  they  should  not  be  estopped  from 
denying  tbe  legal  effect  of  the  agreed  Judg- 
ment Instigated  and  produced  by  them. 
There  api)ears  no  disability  to  the  heirs 
at  the  time,  and  there  were  no  creditors 
Interested  in  tbe  estate,  as  is  the  effect  of 
the  court's  finding.  These  material  facts 
are  decisive  of  the  case.  Many  of  the  other 
findings  made  by  tbe  Jury  are  entirely  imma- 
terial to  any  Issue  in  the  case. 

[4,  6]  The  first  and  second  assignments 
predicate  error  upon  matters  presented  by 
1111  of  exception.  The  bill  recites  that  de- 
fendants offered  in  evidence,  as  direct  evi- 
dence of  the  facts  therein  stated,  a  deposition 
taken  in  said  cause,  filed  In  1841,  of  Simpson 
T.  McLemore,  In  which  Simpson  testified  that, 
prior  to  tbe  filing  of  said  suit,  be  had  sold 
all  of  his  interest  In  the  land  to,  and  Uiat 
he  had  been  Induced  to  bring  the  suit  by, 
James  J.  Cravens,  and  that  Cravens  bad 
agaecd  to  hold  witness  harmless  of  all  costs. 
It  was  error  to  admit  the  deirosltlon.  Bank 
V.  Mulkey,  94  Tex.  395,  60  S.  W.  753.  But 
the  error  would  not  afford  ground  to  reverse 
the  case,  as  any  finding  of  fact  in  respect  to 
such  evidence  would  not  be  material  In  this 
case,  and  is  not  considered  in  this  appeal. 
And,  even  If  tbe  trial  court  did  make  a  con- 


clusion of  law  having  application  to  such 
evidence,  such  conclusion  of  law  was  only 
incidental,  and  was  not  the  only  conclusion 
of  law  that  be  based  his  Judgment  upon,  and 
was  entirely  immaterial  to  any  real  legal 
rights  of  the  parties  her^.  Appellant  was 
estopped  by  the  written  agreemrat  of  his  an- 
cestors, and  that  is  the  <HiIy  end  conclusive 
defense  in  the  suit 

By  the  ruling  above  we  have  dlqNMed  of 
all  the  assignments  that  could  be  reviewed ' 
without  a  statement  ot  tacts. 

Tile  Judgment  is  affirmed. 


AMERICAN  NAT.  INS.  CO.  v.  OALLXHORB. 

(No.  1300.) 

(Court  of  (Mvil  Appeals  of  Texas.  Texarkana. 
AprU  9,  1914.> 

1.  Ikscbancb       365*)-"Lin  InBUBAHon— 
Lapse. 

Where  a  life  policy  provided  tor  reinstate- 
ment upon  payment  of  back  premiums,  but  that 
the  insurer  should  not  be  liable  for  death  occur- 
ring within  five  weeks  from  reinstatement,  the 
beneficiary  cannot  recover,  where  the  insured 
died  within  five  weeks  after  tbe  payment  of  the 
back  premiums ;  there  being  no  showing  of  any 
waiver  of  conditions  by  the  insurer. 

[Ed.  Note. — For  other  caaea,  see  Insurance, 
Cent.  Dig.  8S  632,  833 ;  Dec.  Dig.  (  865.*] 

2.  Insubakce  (§  536*)  — Lm  Inbitbanob  — 
Proofs  of  Death. 

Where  a  life  policy  required  proob  o*. 
death  as  a  condition  precedent  to  recovery,  there 
can  be  no  recovery,  where  no  proofs  were  made, 
and  there  was  do  waiver  of  the  condition. 

[Ed.  Note.— -For  other  cases,  see  Insurance, 
Cent  Dig.  S  1323;  Dec.  Dig.  1  636.*] 

Appeal  from  Dallas  County  Court;  W.  F. 
Whitdiurst,  Judge. 

Action  by  William  H.  Oallimore  against 
tbe  American  National  Insurance  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peala   Reversed  and  remanded. 

W.  H.  Clark  and  M.  L.  Robertson,  both  of 
Dallas,  for  appellant  Joseph  Utay,  of  Dal- 
las, for  appellee. 

HODGKS,  J.  In  this  suit  the  appellee  seeks 
to  recover  of  the  appellant  tbe  sum  of  $213.60, 
claimed  as  tbe  amount  due  on  a  policy  of  In- 
surance. He  also  asks  for  12  per  cent  of  the 
above  amount  as  damages,  and  $50  as 
attorney's  fees.  On  June  13,  1913,  the  ap- 
pellee filed  what  he  terms  his  "first  supple- 
mental petition,"  but  which  Is  in  reality  an 
amended  original  [>etltlou.  In  this  pleading 
he  alleges,  among  other  things,  as  follows: 
"That  on  tbe  6th  day  of  July,  1908.  plaintiff 
was  the  husband  of  one  Mary  GalUmore; 
that  on  the  same  day  defendant  iu  consider- 
ation of  the  payment  by  said  Mary  GalUmore 
to  the  defendant  of  the  sum  of  16  cents,  and 
the  further  sum  of  15  cents  to  be  paid  weekly 
through  her  natural  life,  executed  and  de- 
livered to  said  Bfary  Oallimore  its  policy  of 
Insurance  in  writing,  whereby  It  Insured  the 
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life  of  the  said  Mary  Gallimore  In  the  sum 
of  9216  for  the  benefit  of  plaintiff,  and  there- 
by promised  to  pay  and  became  liable  to  pay 
the  said  sum  upon  the  death  of  Mary  Galli- 
more. PlalntlfC  further  represents  that  said 
Mary  Gallimore  died  on  or  about  the  12th 
day  of  May,  1912,  and  that  up  to  the  time  of 
her  death  all  premiums  accrued  and  due 
upon  said  policy  were  paid,  save  and  except 
the  sum  of  90  cents,  which  premiums  had 
been  tendered  to  the  defendant  on  or  about 
the  10th  day  of  May,  1912,  and  refused  by 
said  defendant;  that  all  conditions  and  pro- 
visions of  said  policy  were  complied  with ; 
that  within  a  reasonable  time  after  the 
death  of  the  insured,  the  defendant  was  given 
notice  of  the  death  of  insured,  and  plaintiff 
duly  demanded  from  the  defendant  the 
amount  as  contracted  for  in  said  policy  of 
insurance,  less  90  cents,  the  amount  of  pre- 
miums then  due."  Then  follow  other  allega- 
tions, not  necessary  to  be  considered  In  dis- 
posing of  the  questions  presented  in  this  ap- 
peal. 

The  answer  of  the  appellant  consisted  of 
a  general  demurrer,  what  are  termed  "spe- 
cial exceptions,"  and  general  and  special 
denials.  In  substance,  the  defense  was  the 
failure  to  pay  the  stipulated  premiums  ac- 
cording to  the  terms  of  the  policy  and  to 
present  proofs  of  death  before  suit  was  in- 
stituted. It  Is  further  alleged  that,  by  rea- 
son of  the  failure  to  pay  the  premiums  ac- 
cording to  Its  terms,  the  policy  had  lapsed, 
and  was  not  in  force  at  the  time  of  the  death 
of  the  Insured.  The  paragraphs  of  the  an- 
swer referred  to  as  "special  sceptions"  have 
none  of  the  essentials  necessary  to  constitute 
that  character  of  pleading.  They  point  out 
no  part  of  the  contents  of  the  petition  as  ob- 
jecttonable,  but,  on  the  oontraiy.  refer  to 
lasaea  of  fact,  and  dierefote  cannot  be  treat- 
ed as  exceptions. 

[1]  A  verdict  and  Judgment  vrere  rendered 
in  favor  of  the  plaintiff  for  the  amount  of  the 
policy,  damages,  and  attorney's  fees. 

Complaint  Is  made  of  the  following  charge 
of  the  court:  "You  are  further  Instructed 
that,  if  you  find  and  believe  from  the  evi- 
dence that  plaintiff  paid  to  the  defendant  or 
Its  agent  or  employ^  the  sum  of  $2  on  April 
16,  1912,  and  that  said  agent  accepted  said 
money,  and  that,  as  such  agent,  he  was 
authoiized  to  receive  money  and  that  he  did, 
in  fact,  receive  such  money,  then  such  act 
wag  the  act  of  the  defendant,  and  you  will 
find  for  ttie  plaintiff."  At  the  time  the  policy 
of  insurance  was  issued,  the  insured  was 
furnished  with  a  book  called  a  "premium  re- 
ceipt book,"  in  which  the  premiums  made  at 
various  times  were  entered.  This  boolE  was 
offered  in  evidence  by  the  appellee^  and  show- 
ed that  preminmB  had  been  paid  and  entered 
up  to  and  including  January  22,  1912.  Ap* 
pellee  also  offered  in  evidence  two  receipts; 
one  dated  March  18,  1912,  and  the  other 
April  15,  1912.  Each  of  those  receipts  was 
as  follows:  "Becelved  from  Wm.  Gallimore 


92.00,  being  the  arrears  on  Policy  No.  ■ 

which  the  applicant  desires  the  company  to 
revive.  Under  no  circumstances  will  the 
company  be  liable  under  said  policy  in  case 
of  death  until  the  policy  has  been  revived 
on  the  books  of  the  company  and  the  mooey 
credited  In  the  premium  receipt  book  beloiig- 
Ing  to  said  policy.  [Signed]  !>.  C  Await, 
Agent"'  The  following  language  was  In- 
dorsed on  the  end  of  the  rec^pt:  "If  the 
company  accepts  the  revival  application  the 
amount  paid  will  be  credited  In  the  premium 
book  belonging  with  the  policy;  otherwise  the 
money  will  be  returned."  These  were  the 
only  evidences  of  any  payments  made  on  the 
premiums  due  upon  the  policy.  The  policy 
contains,  among  other  provisions,  the  fol- 
lowing: 

"4th.  This  poUcy  shall  be  void  If  there 
is  In  force  upon  the  Ufe  of  the  insured  aa 
industrial  policy  previously  issued  by  this 
company,  unless  the  policy  first  Issued  is  in- 
dorsed by  the  president  or  secretary  author- 
izing this  policy  to  be  In  force  at  the  same 
time ;  or  If  any  of  the  representations  upon 
which  this  policy  is  Issued  are  not  correct; 
or  If  the  said  weekly  premium  is  not  paid 
according  to  the  terms  of  this  contract  It 
for  any  cause  this  policy  become  void,  all 
premiums  paid  hereon  will  be  forfeited  to 
the  company,  except  as  in  the  privileges  and 
concessions  herein  provided  for. 

"Grace  in  Payment  of  Premiums.— 
Should  the  insured  die  while  the  premiums 
on  this  policy  are  in  arrears  for  a  term  not 
exceeding  four  weeks,  the  company  vrill 
pay  the  benefits  provided  herein,  subject  to 
the  conditions  of  this  contract 

"Reinstatement — ^The  insured  out  of  bene- 
fit may  be  reinstated  upon  payment  of  back 
premiums  in  full  and  upon  passing  a  satis- 
factory medical  examination  (bat  such  ex- 
amination may  be  waived  by  the  company  If 
it  desires  to  do  so) ;  but  the  insured  will 
not  be  entitled  to  any  benefits  under  this 
policy  unless  In  sound  health  and  free  from 
any  diseases  at  the  time  of  such  r^nstate- 
ment;  and  in  case  death  should  occur  from 
any  cause  whatever  within  five  weeks  from 
the  date  of  such  reinstatement,  the  company 
shall  not  be  liable  to  any  extent  whatever  on 
account  of  such  death." 

The  testimony  offered  by  the  appellant 
was  to  the  effect  that  this  policy  was  lapsed 
on  the  books  of  the  company  on  the  2l5t  day 
of  February,  1912,  for  the  nonpayment  of  the 
premiums.  This  testimony  was  not  disputed. 
One*  of  the  appellant's  agents  admitted  that 
he  had  received  some  m^ney  from  Qalllmore 
after  the  policy  was  lapsed,  but  stated  that 
this  money  was  insufficient  in  amount  to  pay 
the  arrearage  then  due,  and  was  received 
with  the  understanding  between  him  and 
Gallimore  that  It  should  be  applied  on  the 
premiums  when  a  sufficient  amount  bad  been 
paid  over.  The  receipts  referred  to  show 
that  the  policy  had  lapsed.  There  was  no 
testimony  that  It  had  beoa  revived,  or  that 
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a  coHflcate  of  good  health  bad  been  present- 
ed, or  that  the  company  bad  waived  the  re- 
qafronents  prorided  for  In  the  policy.  The 
Insured  died  on  Uay  12th,  less  than  Ave 
weeks  after  the  April  payment  referred  to  In 
tbe  charge.  According  to  the  terms  of  the 
policy,  there  was  no  liability  If  death  oc- 
curred within  that  time,  even  If  tbe  policy 
had  been  officially  revived.  The  court  there- 
fore erred  In  assamlng,  aa  a  matter  of  law, 
ttiat  the  payment  of  V2  on  April  16th  re- 
stored tbe  Insured  to  good  standing  la  tbe 
company. 

The  appellee,  In  stating  bis  cause  of  aetlott. 
admitted  an  arrearage  of  90  cents,  whldi, 
according  to  tbe  terms  of  tbe  policy,  was 
sufficient  to  avoid  it  and  forfeit  all  prior 
paymrata.  He  alleges  nothing  which  tends 
to  excuse  tbe  nonpayment  of  those  premiums, 
or  to  Indicate  that  a  forfeiture  was  waived. 
He  could  not,  in  tbe  fece  of  this  admitted 
arrearage,  recover  upon  proof  tending  to 
show  that  no  arrearage,  in  fact,  existed. 

[2]  Again,  there  was  no  proof  of  death,  as 
required  by  the  provisions  of  the  policy,  nor 
Is  there  any  auction  that  such  proof  was 
waived.  Under  the  provislona  of  the  policy, 
that  proof  was  necessary  as  a  condition 
precedent  to  a  recovery  unless  waived.  Met- 
roiwlltau  Life  Ins.  Co.  v.  Wagner,  50  Tex. 
Civ.  App.  233,  109  S.  W.  1120;  Niagara  Ins. 
Co.  V.  Lee,  73  Tei.  641,  11  S.  W.  1024.  If  a 
waiver  is  relied  on,  it  must  be  alleged.  Hol- 
UfleW  v.  Landrum,  31  Tex.  CHy.  App.  187,  71 
S.  W.  St  Paul  Fire  &  Marine  Ins.  Ca 

V.  Hodge,  30  Tex.  Civ.  App.  257,  70  S.  W. 
574,  71  S.  W.  386;  Bast  Texas  Fire  Ins.  Co. 
F.  Brown,  82  Tex.  631,  18  S.  W.  713 ;  4  Cool- 
er's Briefe  on  Ina.  ii.  SS06,  and  cases  dted  in 
notes. 

We  not  only  think  the  charge  quoted  should 
not  have  been  given,  but  that  the  verdict  and 
Judgment  are  clearly  vrlthout  evidence  to  sus' 
tain  them.  We  are  Inclined  to  believe,  how- 
ever, that,  under  proper  pleadings,  tbe  ap- 
pellee may  be  able  to  show  a  right  of  recov- 
ery, and  for  that  reason  tbe  Judgment  will 
be  reversed,  and  the  cause  remanded  Instead 
of  Judgment  being  here  rendered  for  the  ap- 
pellaat 

Reversed  and  remanded. 


BAKBB  V.  HBNE7. 

(Court  of  Oivll  Appeala  of  Texas.  San  Antonio. 
Uueh  18, 1914.   Supplemental  OpibioB, 
April  1,  ifil40 

1.  BOUNOAXIBS  "H  8*)— DBSOUPTIOIt  —  BKU- 

rm  IKPOBTANOB  or  CoMnjcTmo  Bvi- 

DEKCK. 

Where  a  descriptioo  of  a  survey  called  for 
welI-«Btablished  Barrounding  surveys  on  all 
sides,  sach  caUs  controlled  the  courses  and  dis- 
Umeea,  ud  tbe  mere  fact  that  mnninK  cours- 
es tnd  distauces  there  was  an  excess  was  im- 
material. 

lEd,  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  8-41 ;  Dec.  Dig.  |  8.*] 


2.  Bouhdakibb  (|  8*)— DxaooRioir— Rku- 

TIVB  IMPOBTANCI  OT  OOHlTJOnirO  Bu- 
ICENTB. 

Iq  locating  land,  recourse  will  be  bad: 
first,  to  natural  objects;  second,  to  artificial 
objects ;  and,  third,  to  coarses  and  distances. 

[Ed.  Note.~For  other  cases,  see  Boundaries^ 
Cent.  Dig.  H  3-41 ;  Dec  Dig.  {  8.*] 

8.  BouNDABiKs  (I  6*)— Location  or  Subvet 

— Revebsino  Calls. 

In  determinioK  the  boiindary  of  a  sur- 
vey, the  calls  may  be  reversed  only  when  the 
survey  was  actuslly  made. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  47-57;  Dec.  Dig.  }  6.»] 

4.  PaiNCIFAL  AND  AOEKT   (|  34*)— TEBMINA- 

TioK— Revocation  by  Pbincipal— Aqenct 

GOUFLED  WITH  INTEREST. 

A  power  of  attorney,  which  merely  empow- 
ered the  agent  to  sell  land  and  turn  over  the 
proceeds,  the  agent  having  no  intereat  in  the 
land,  was  not  a  power  coupled  with  an  In- 
terest, and  hence  was  revocable. 

[Eid.  Note.— For  other  esses,  see  Principal  and 
Agent,  Cent.  Dig.  S  55 ;  Dec.  Dig.  i  34.*] 

5.  Vbnoob  and  Pubchaseb  (S  342*)— Liabil- 
ITT  or  Cotinani^Sale  AR0  Conveyances. 

Where  a  tenant  in  common  contracts  to 
convey  a  designated  portion  of  an  undivided 
tract  of  land,  and  is  unable  to  do  bo  reason 
of  such  portion  failing  to  another  in  partition, 
the  remedy  of  the  purchaser  is  a  suit  for  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrehaser,  Cent  Dig.  ff  1018,  1019;  Dee.  Dig. 

6.  OoHPBoiasB  AND  Settlbubnt  a  6*)— CON- 

8TBUCTI0N  or  AOBBEHBNT. 

Where  plaintiff  and  defendant,  two  claim- 
ants for  a  tract  of  land,  entered  into  a  com- 
promise agreement,  whereby  they  agreed  to  sell 
the  diq>uted  tract  and  divide  the  proceeds, 
plaintiff  oould  recover  under  the  agreement, 
though  It  was  afterwards  determined  that  tbe 
tract  belonged  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settiement,  Cent  Dig.  ||  86-110;  Dec  Dig. 
I  6.*3 

Appeal  from  District  Court,  AranaaB  Coun- 
ty; F.  O.  ChambUss,  Judge. 

Action  by  Francis  J.  Heney  against  Mary 
J.  Baker.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Affirmed  in  part,  and  re- 
versed and  rendered  in  part  On  motl(Hi, 
former  opinion  modified,  so  as  to  afflrm  In 
full. 

W.  D.  Love,  of  Uvalde,  for  appellant 
Bobt  W.  Stayton,  of  Corpus  Chrlstl,  and 
John  B.  Eddlns  and  Wm.  H.  Russell,  both  of 
Rockport,  for  appellee. 

CARL,  J.  Appellee,  Francis  J.  Heney, 
brought  this  suit  la  trespass  to  try  title, 
against  appellant  Mary  J.  Baker,  for  about 
70  acres  of  land,  a  part  of  tbe  Travis  Hen- 
derson subdivision  of  tbe  John  W.  Paup  sur- 
vey in  Aransas  county.  This  Henderson  sub- 
division Is  alleged  to  contain  698.74  acres, 
and  Heney  had  become  the  owner  of  an  un- 
divided one-third,  and  Henderson  had  sold 
the  other  two-thirds  to  Sartain  &  Montgom- 
ery. Heney  and  Sartain  &  Montgomery  had 
partitioned,  Heney  getting  the  eastern  por- 
tion which  conflicts  with  the  John  E.  Elgin 
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106  SOUTHWESTBRN  BEFOBTEB 


(Tex. 


BoiT^  No.  4.  S.  r.  6819:  Appelluit  answered 
by  ^naol  d^nrrer,  plea  of  not  guilty,  and 
specially  pleaded  title  la  herself  onder  the 
Elgin  patent  She  also  alleged  a  omnproinlse 
agreement  hetwem  herself  and  TraTis  Hen- 
derson relative  to  the  land  in  controversy, 
and  Impleaded  him,  asking  for  different 
forms  relief  in  her  alternative  prayer. 
The  trial  was  before  tiie  court,  and  Judgment 
was  In  favor  of  appellee,  Hen^,  for  the  land 
and  in  favor  of  defendant.  Henderson,  and 
Mary  J.  Baker  appeals. 

Two  matters  claim  our  attention:  (1)  Does 
the  John  W.  Fanp  snrvey  conflict  with  the 
Elgin  survey?  (2)  And  in  the  event  the  Paup 
survey  conflicts  with  the  Elgin  survey,  did 
the  compromise  settlement  between  Travis 
Henderson  and  Mary  J.  Baker  settle  such 
conflicting  claims,  and,  if  so,  Is  the  appellee 
bound  thereby? 

Appellant  contends  that  the  survey  of  the 
Paup  land  was  an  office  survey,  and  that 
the  lines  were  not  actually  run  out,  and  that 
by  reversing  the  calls  and  starting  from  the 
west  side  instead  of  the  east  side,  there 
would  be  a  vacancy  to  make  room  for  the  El- 
gin survey.  The  surrounding  surveys  are  as 
follows: 


[1]  The  A.  Bei^ara  survey  has  a  marked 
comer,  «nd  appellant  contends  that  we 
should  reverse  the  calls  and  take  the  east 
line  of  the  Bei^ara  survey  as  the  starting 
point.  Thus  by  course  and  distance  we  would 
stop  the  north  line  of  the  Paup  at  about  the 
west  line  of  the  Elgin.  This  would  leave 
about  666.5  varas  between  the  Paup  and 
Grocollne  surveys  which  would  accommodate 
the  Elgin  Junior  survey.  But  the  Paup  sur- 
vey calls  for  the  southeast  corner  of  the  Wil- 


liamson Barvey  No.  84  aa  Uie  beglnnli^  potai^ 
on  the  west  boondary  line  of  the  Oocoliue. 
Thence  with  this  (GroCtAlne)  survey  to  its 
southwest  comer;   thence  west  to  north- 
mat  comer  of  the  Hond  survey;  thence 
aontb  with  Hood  to  north  bmindary  line  of 
Thomas  T.  Williamson  survey  Na  85:  thence 
west  with  said  Williamson  survey  to  a  point 
on  the  Fessenden  snrvey;  thence  to  north- 
east comer  of  Fessendra;  thence  west  1,03&.- 
93  varas  to  Bergara  snrvey;  thence  north  to 
Williamson  survey  No.  84;  thence  east  wiUi 
said  snrvey  2,533.74  varas  to  the  place  of  be- 
ginning. The  Crocoline,  Hond,  and  William- 
son Na  86  are  bay  front  surveys,  and  well 
established.    So  are  the  Bergani  and  Fes- 
senden surveys  and  Williamson  Mo.  84.  All 
the  surveys  on  the  east  meander  the  bay. 
The  Bergara,  Fessenden,  and  two  William- 
son surveys  were  made  at  the  same  time  tbe 
Paup  survey  was  made.   The  Crocoline  colls 
for  "thence,  leaving  the  bay  due  west  122S>-j 
varas  to  southwest  comer ;    thence  north 
1634Vio   varas  to  the  northwest  corner." 
The  northwest  comer  of  the  Crocoline  is 
where  it  Intersects  the  south  line  of  the 
Carper  survey,  and  Perclval,  the  surveyor, 
snys  that  he  there  fonnd  some  old  cuttings, 
and  that  this  point  Is  accepted  as  the  north- 
west corner  of  the  Crocoline.    The  south- 
veat  comer  of  the  Carper  sur^-ey  is  marked 
by  a  stake  nnd  mound  in  the  prairie.  The 
Crocoline   survey   was   patented   In  IS.")?*, 
and  calls  for  the  southeast  comer  of  the 
Carper  as  its  northeast  comer,  which  Is 
identified  by  two  bearing  trees  still  on 
the  ground.    The  Bergara  survey  on  the 
west  is  located  by  an  established  corner. 
The  established  marked  lines  of  other  surveys 
may  as  well  be  the  subject  of  calls  as  any 
other  object.    Bolton  v.  Lann,  16  Tex.  9fJ- 
110;    Kidgell  v.  Atherton,  107  S.  W.  129; 
Johns  V.  Schutz,  47  Tex.  578 ;    Buford  v. 
Gray,  61  Tex.  331-335;   Booth  v.  Stripple- 
maim.  26  Tex.  430.    And  likewise  a  survey 
may  be  located  by  surrounding  surve.va, 
r.Diigoria  V.  Shaeffer,  77  .Tex.  547,  14  S.  W. 
IGO.    Kor  does  it  make  any  difference  that 
there  is  an  excess  in  one  survey  where  there 
is  a  common  marked  comer.    Bnnton  v. 
Cardwell,  53  Tex.  408. 

[2]  In  locating  land  recourse  will  be  had: 
First,  to  natural  objects;  second,  to  artlfldal 
objects;  and,  tblrd,  to  course  and  distance. 
Bolton  V.  Lann,  16  Tex.  96 ;  Rklgell  v.  Ather- 
ton. 107  S.  W.  129.  Thus  It  will  be  seen  that 
of  the  three,  course  and  distance  is  of  tbe 
least  importance. 

Since  the  survej*s  called  for  by  the  Paup 
are  established  surveys,  and  have  marked 
and  rec(«nized  comers,  we  conclude  that 
there  was  no  land  to  be  covered  by  the  Elgin 
sun'ey.  The  mere  fact  that  by  running 
course  and  distance  would  leave  an  excess 
would  not  alter  the  case ;  for  we  have  seen 
that  natural  and  artlfldal  objects  both  are 
superior  to  calls  for  course  and  distance. 
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ADd  dnce  conne  and  distance  must  yield,  the 
excess,  If  any,  wonid  belong  to  the  Fanp 
surrey.  At  any  rate,  not  to  tbe  El^n,  be- 
cause tbere  was  no  vacancy  there  to  be 
patented. 

[I]  Appellant  contends  that  an  actual  suis 
Tey  ot  the  Faup  tract  was  never  made,  and 
yet  maintains  that  by  reversing  calls  and 
starttng  ftom  thtf  B^^ra,  which  is  wdl  e»- 
tabUctaed  and  marked,  east  to  proper  dis- 
tance. It  would  leave  an  excess  so  as  to  ac- 
commodate the  Elgin  surrey.  Gouns^  over- 
look the  tKt  that  in  order  to  rerme  calls 
a  surrey  must  actually  be  made.  Ayers  r. 
lAncaster,  64  lex.  305.  The  calls  in  the 
Fanp  surrey  start  from  the  east  side  or 
CtocoUne  sorrey,  and  It  is  desired  to  rererse 
Oe  calls  and  start  from  the  Bergara  on  the 
west  SD  as  to  leave  the  Elgin  tract  subject 
to  patent.  That  calls  of  a  surrey  actually 
made  may  be  rerersed  there  Is  no  doubt ;  but 
appellant  saya  this  Faup  survey  was  never 
made.  How  then  can  we  reverse  the  caUs? 
And  If  we  did  so,  we  do  not  see  that  it  would 
alter  the  sttoation,  because  the  Bei^ra  sur- 
vey te  fixed  and  the  Faup  calls  for  the  Cro- 
coHne  as  Its  east  boundarr  line,  an  estab- 
li>bed  line,  whltA  would  control  the  call  for 
distance.  Here  we  hare  both  natural  and 
artificial  objects,  either  of  which  Is  su- 
perior inuwrtance  to  course  and  distance. 

Travis  Hoiderson  bought  this  land  Febru- 
ary 24.  1801,  and  sold  an  undivided  one- 
third  interest  in  it  to  John  H.  Traylor  Feh- 
mary  IS,  1894.  Traylor  sold  to  Heney 
tember  19,  189S.  Trarls  Henderson  sold  his 
rematailne  two-thirds  Interest  to  Sartaln  A 
Montg(»nery,  March  17, 1910.  while  the  joint 
power  of  attorney  executed  by  Traris  Hen- 
derson and  Miss  Uary  J.  Baker,  authorising 
J.  H.  Hoopes  to  sell  this  71.7  acres  for  the 
porpoee  of  settlement,  was  dated  February 
5,  1910.  That  power  ot  attorney  to  Hoopes 
nns  in  part  as  feilovra:  "Know  all  men  by 
these  presents:  That  whereas,  Travis  Hen- 
derson, of  Lamar  county,  Texas,  claims  title 
to  certain  lands  her^nafter  described,  by 
poicbase  from  the  heirs  of  J.  W.  Faup,  and 
whereas  Hiss  Mary  J.  Baker,  a  feme  sole,  of 
Clevdand.  Ohio,  claims  title  to  tbe  same 
land,  by  pnrcbase  direct  from  the  state  of 
Texas;  and  whereas  said  parties  are  anx- 
ious to  settle  thdr  reapectlre  claims  to  said 
Hand]  withont  the  delay  and  expense  inci- 
dent to  litigation;  and  whereas,  there  is 
yet  due  the  state  of  Texas,  from  said  Miss 
Uary  J.  'Baker,  about  $2.00  per  acre  on  said 
land;  and  whereas,  she  Is  willing  to  pay  the 
balance  due  on  said  land  together  with  the 
taxes  due  thereon,  and  is  also  wiuing  to 
accept  as  her  part  from  the  proceeds  of  the 
nle  of  said  lands  the  sum  of  f  15.00  per  acre, 
less  the  stun  which  may  be  due  as  above 
mentioned;  and  whereas,  the  said  Hender 
xm  is  willing  to  accept  for  Ms  Interest  In 
■aid  land  the  sum  of  $16.00  per  acre."  Then 
WIows  a  deacriptlon  of  the  71.7  acres  of  land 


in  controrersy  by  metes  and  bounds,  and  It  ia 
recited  that  there  was  pending  a  controversy 
as  to  the  ownership  between  Hraderson  and 
Miss  Baker,  and  Uiat  this  arrangement  was 
made  to  avoid  and  settle  litigation.  It  di- 
rects how  -the  proceeds  shall  be  divided,  $15 
per  acre  to  Miss  Bakor,  and  $15  to  Hender- 
son, Miss  Baker  to  pay  about  $2  per  acre  to 
the  state. 

[4]  This  Is  not  a  power  of  attorney  cou- 
pled with  an  Interest,  because  tbe  power 
and  the  interest  are  not  centered  In  the 
same  person.  Hoopes,  the  attorney  in  fact, 
has  no  interest  whatsoerer  in  the  property 
which  be  Is  called  upon  to  sell,  ^liere  tbe 
right  or  autliority  to  do  the  act  Is  connected 
with  or  flows  from  an  interest  in  the  subject 
on  which  the  power  is  to  be  enrdsed,  the 
power  is  said  to  be  "coupled  with  an  Intn- 
est,"  but  where  it  is  disconnected  ftom  any 
interest  of  the  donee  in  the  subject-matter,  it 
is  a  naked  poww.  Tinsley  v.  Boweil,  87 
Tex.  28,  26  S.  W.  946;  Daa^erty  r.  Moon, 
59  Tex.  397;  Grlfllth  r.  Maxfleld,  66  Ark. 
518,  51  S.  W.  882.  Tbe  pow«r  of  attorney 
was  not  coupled  rrtth  an  Interest,  and,  as 
such,  could  be  reroked.  But,  as  a  contract 
of  compromise  and  settlement,  it  has  a  pecul- 
iar quality  which  we  do  not  think  can  be 
ignored  or  set  aside  ex  parte. 

[6]  It  will  be  seen  that  this  is  not  a  con- 
tract to  convey  the  land,  or  any  part  of  It, 
to  either  party,  and  would  give  Miss  Baker 
no  ri^t  to  sue  for  the  land  or  an  interest 
therdn.  On  the  contrary,  it  contemplates  a 
sale  for  the  purpose  of  dividing  the  proceeds. 
Henderson  could  not  Und  his  cotenant,  or 
tenant  In  common,  Beney.  Where  a  t^iant 
in  common  contracts  to  conrey  a  designated 
portion  of  an  undivided  tract  of  land  and  Is 
unable  to  do  so  by  reason  of  such  portion 
falling  to  another  In  the  imrtitlon.  the  rem- 
edy of  the  purchaser  la  a  suit  for  damages. 
Dom  r.  Dunham,  24  Tex.  377;  Rutherford 
et  bL  r.  Stamper  et  al.,  60  Tex.  447. 

[1]  Cnder  the  compromise  agreement  be- 
tween Mary  J.  Baker  and  Travis  Henderson, 
the  land  was  to  be  sold  at  not  less  than  $30 
per  acre,  and  the  proceeds  divided,  $15  per 
acre  to  each.  But,  out  of  her  part,  Miss  Bak- 
er was  to  pay  $2  per  acre  due  the  state, 
which  she  did  pay.  The  71.7  acres  of  land 
would  come  to  about  $2,151,  and,  after  de- 
ducting tbe  amount  due  the  state  from  Miss 
Baker's  share,  would  leave  her  something 
more  than  $600.  She  pleaded  Improvements 
made  In  good  faith,  hut  In  her  prayer  asked 
for  only  $600. 

Therefore,  since  we  hold  that  there  was  no 
vacancy  where  the  Elgin  survey  was  located, 
it  follows  that,  as  to  appellee,  Francis  J. 
Heney,  the  Judgment  will  he  affirmed;  but 
as  between  the  defendants  below,  Alary  J. 
Baker  and  Travis  Henderson,  the  Judgment 
of  the  district  court  la  reversed,  and  Judg- 
ment here  rendered  In  favor  of  Mary  J. 
Baker  against  Travis  Henderson  for  the  sum 
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Of  $600,  together  with  legal  Interest  thereon 
from  March  17.  1910,  tmtll  paid,  and  all 
costs. 

Affirmed  in  juurt,  and  reversed  and  render- 
ed In  part 

Supplemental  Opinion. 

Upon  further  laTestlgatloD  of  this  case  we 
conclude  that  there  is  no  snffldent  assign- 
ment of  error  Justifying  us  in  rendering 
jodgmeit  against  Travis  Henderson  for  (600 
In  teTor  of  Mary  J.  Baker,  or  for  any  sum 
whatever,  and  therefore  set  aside  the  Judg- 
ment heretofore  rendered  In  this  case,  and 
here  render  Judgment  affirming  In  all  things 
the  Judgment  of  the  trial  court. 

Judgment  affirmed  in  fulL 


GABfP  et  al.  v.  SMITH. 

(Ooort  of  CMl  Appeals  of  Texas.    El  Paso. 
March  19,  1914.   Rehearing  Denied 
April  28, 1914.) 

1.  Dkeds  (1 70*>— SEiTiHa  Aaion— QnotJiniB— 

FKAUDULXRT  KEFBSmfTATIONS. 

Where  the  false  repreMntatlons  of  a  vendor 
of  school  land  purchased  from  the  state,  that 
the  land  had  been  classified  as  dry  graising  land 
when  purchased,  so  that  the  mineral  rights  were 
acquired,  while  a  part  of  the  land  bad  been 
daseifiea  as  mineral  dry  srazins  land,  whereby 
DO  title  was  secured  to  the  minerals,  were  not 
a  material  inducement  to  the  purchaser,  and 
did  not  influence  him  In  purchaidng  the  «itire 
land,  the  representations  did  not  Justify  the 
setting  aside  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  H  166-182;  Dec.  Dig.  |  70.*] 

2.  Appeal  and  Ebbob  (|  1002*)— VEBDior— 

CONCLVSITENBSa. 

A  verdict  on  conflicting  evidence  will  not  be 
disturbed  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3935-3937;  Dec.  Dig.  f 
1002.*] 

3.  Deeds  (I  09*)— SETTiHa  Abidb— Gboundb— 

MimrAL  Mistake. 

Where  the  mutual  mistake  of  a  vendor  and 
purchaser  did  not  constitute  a  material  induce- 
ment to  the  purchase,  the  miatake  did  not  jus- 
tify the  setting  aside  of  the  deed. 

[Ed.  Note.— For  other  eases,  see  Deeds,  Cent 
Dig.  H  156-164;  Dec.  Dig.  §  60.*] 

4.  Pdboc  Lands  (|  173*)— School  Lahdb— 
PuBCHASE— Title  Acqttibbd. 

A  purchase  of  school  lands  white  Rev.  St 
1895,  I  4218j,  prescribing  the  requisites  of  an 
application  to  purchase,  was  in  force  is  not  lo- 
validated  by  any  mere  inaccurate'  in  describing 
the  classification  of  the  land  which  was  mere 
surplusage,  as  the  law  then  in  force  did  not  re- 
quire any  statement  of  classiiication ;  and  the 
subsequent  Acts  30th  Leg.  (let  Kz.  Sess.)  c 
20,  §  6f,  requiring  the  reservation  of  mineral 
rights,  does  not  apply  to  the  purchase. 

[Ed.  Note.— For  other  cases,  see  Public 
I.ands.  Cent  Dig.  ff  644-661;  Dec.  Dig.  f 
173.»] 

Appeal  from  District  Oonrt,  Reeves  Coun- 
ty; S.  J.  Isaacs,  Judge. 

Action  bj  J.  B.  Smith  against  A.  Camp 
and  others.   From  a  Judgment  for  plaintiff, 

defendants  appeal.  Affirmed. 


BaA  ft  Starley,  of  Pecos,  and  A.  L.  Gamp, 
of  Ft  Worth,  for  appellants.  Howard  &  De 
Arnumd,  of  Midland,  Hudson  ft  Oanon,  of 
Pecos,  and  J.  B.  Atkeson,  of  Artesla,  N.  IL, 
for  appdlee. 

HARPER,  a  J.  niia  >ult  was  broDgJit 
by  aiKtellee  against  antellants  A:  L.  Camp 
and  G.  O.  NesUtt  upon  foor  raidor's  lien 
notes  for  $1318  eadi.  and  to  £ore<dose  the 
Uen  upon  aedious  14  and  15»  and  tlu  E.  H  of 
section  11,  block  70^  public  sdiool  lands  In 
Reeves  county,  Tex.,  and  against  SalUe  Land 
Nesbitt,  H.  H.  Lockett,  trustee,  Toyah  OU  k 
Pipe  Company,  B.  CL  Oirdley,  trustee,  et  aL, 

D.  B.  iOlrby,  the  First  National  Bank  of  Us 
Graces,  M.  U.,  Oscar  Snow,  trustee  and  0. 
^'^ngftli  to  bar  any  daiui  they  ml^t  have  in 
or  to  said  lands. 

Appellants  Camp  and  Nesbitt  answered  sep- 
arately, eadi  by  general  denial,  and  spedsl- 
ly  by  sworn  ^ea  of  fraud  and  fUlore  of  eon^ 
sideratiou,  and  alleged  in  substance:  That 
the  said  lands  were  school  lands,  purchased  by 
the  iwpeUee,  and  that  in  the  sale  to  tliem  ap- 
pellee had  fraudulently  represented  said  Umds 
to  have  been  classified,  when  he  purchased 
them,  as  dry  grasing,  and  that  he  had  pur- 
chased said  lands  as  dry  grasing  lands,  and 
bad  thereby  aoQOlred  the  mineral  rights  there- 
on and  ther^,  and  the  appeUants  would  ac- 
quire such  ndneral  rl^ts  to  said  lands  by 
pundiase  from  falm.  ^at  aj^wllants  were  Ig- 
norant of  the  true  classification  of  said  lands, 
and  relied  uptm  such  representations,  and 
had  no  notice  to  the  contrary  until  long  after 
said  sale,  when  It  was  dlBCOvered  that  the 

E.  ^  of  section  11  was  dasslfied,  whm  ap- 
pellee purchased  the  same,  as  mineral  dry 
grasing,  and  that  ther^y  a-ypcHlao  bad  Called 
to  secure  any  titie  thereto,  or  to  the  minerals 
thereon.  If  bo  secured  the  surface  rlghta 
niat  tiie  purchase  was  as  a  whol^  and  that 
the  lands  were  purchased  tot  the  mineral 
rights  thweon,  and  that,  without  8U<3j  min- 
eral lAgbts,  they  were  not  worth  what  iu»pel- 
lee  had  p^d  for  Uie  same  to  the  state,  and 
tlut  «)pellants  would  not  have  purdiased 
any  of  said  lands  had  they  known  that  the 
same,  or  any  part  tiiereof,  did  not  carry  the 
mineral  tl^ts.  That  the  pnrdisse  was  as  a 
whole,  and  asking  a  resdsrion  of  the  contract, 
and,  in  the  alternative,  for  a  credit  for  the 
amount  paid  for  said  quarto:  of  section  IL 
Ttie  other  defoidants  either  filed  disclaimers 
or  defaulted.  The  trial  was  had  before  a 
Jury  on  May  16,  1913,  and  the  court  submit- 
ted the  case  on  special  Issues.  Appellee  made 
motion  to  set  aside  the  findings.  The  court 
overruled  appeUants*  motion,  and  altered 
Judgment  for  iUEipellee  fbr  the  entire  debt  and 
foreclosure  of  vendra's  lieu  against  apjiel- 
lants,  and  barring  all  the  rlfl^  of  the  other 
defendants.  A^iellants  filed  motion  for  new 
trial,  whidi  being  overruled,  tliey  appealed 
with  appeal  and  snpersedess  bond. 

The  case  was  submitted  upon  special  is- 
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sues.  Qaestions  and  anawers  are  as  follows: 

"FlnL  Did  appellee  make  the  representa- 
tions at  or  prior  to  tbe  date  of  the  deed  that 
all  the  lands  were  classlfled  as  dry  grazing 
landa  when  he  purchased?  Answered:  Yes. 

"Second.  If  yes,  did  appellants  rely  there- 
OD?  Answered:  No. 

"Third.  Was  the  E.  ^  of  section  11  classi- 
fied In  the  Land  Office  on  April  1,  1907,  as 
mineral  dry  grailng  land?  Answered:  No. 

"FourtlL  Did  appellants  know  at  the  date 
the>'  accepted  appellee's  deed  that  said  ^  of 
section  11  was  classlQed  as  mineral  dry  graz- 
ing In  the  Land  Office  at  the  time  appellee 
purchased  such  tract  from  tbe  state  of  Texas? 
Answered:  No. 

"Fifth.  Was  the  land  purchased  as  a  whole 
or  by  the  acre?  Answered:  By  the  acre." 

Second  argument  charges  that  the  court 
erred  In  submitting  the  second  question  in 
the  special  Issues  to  tbe  jury,  and  rendering 
Judgment  thereon,  because  the  uncontradicted 
evidence  was  that  plaintiff  represented  to 
these  defendants  prior  to  tbe  purchase  of  the 
lands  that  all  of  said  lands  were  dassifled 
as  dry  grazing  at  the  time  he  purchased  same, 
and  that  thereby  he  secured  the  minerals, 
that  the  defendants  belleTed  said  representa- 
tions, and  acted  upon  them,  and  would  not 
bare  purchased  the  lands  but  for  such  repre* 
sentations,  for  the  object  in  purchasing  the 
lauds  was  to  secure  the  minerals,  eta 

[11  Tti&  uncontradicted  evidence  is  not  as 
asserted  by  appellants  in  this  assignment 
The  pleadings  and  evidence  raise  the  issue 
as  to  whether  or  not  tbe  plaintiff's  title  from 
tbe  state  carried  the  minerals,  and  the  con- 
trolling question  in  this  case  Is:  Did  tbe  fact 
that  the  E.  14  of  section  11,  block  70,  did 
not  carry  the  mineral  rights  (ae  represented 
by  appellee,  so  found  by  the  Jury)  constitute 
a  material  Inducement  to  appellauts,  and  In- 
fluence them  (under  all  the  facts  and  circum- 
stances surrounding  the  transaction  at  the 
time  of  the  trade,  and  having  reference  there- 
to) in  purchasing  the  entire  land?  Culberson 
v.  Blanchard,  79  Tex.  486,  15  8.  W.  700.  And 
question  No.  2  In  effect  submitted  this  ques- 
tion to  the  Jury,  and  they  answered  It  in  the 
negative,  and  the  surrounding  facts  and  cir- 
cumstances stronsly  Indicate  that  sndi  find- 
ing is  correct 

{I]  The  evidence  was  conflicting,  at  least, 
and,  where  It  Is,  tbe  verdict  will  not  be  set 
aside  upon  appeal.  Texas  Standard  Cotton 
Oil  Co.  V.  Hanlon,  79  Tex.  678.  15  S.  W.  703. 

Tbe  third  assignment  charges  that  the 
coQit  erred  In  not  disregarding  answer  to 
same;  question  Is  disposed  of  tqr  what  Is 
said  next  aborfc 

[3]  The  fourth  and  fifth  assignments 
charge  that  the  Judgment.  Is  contrary  to  the 
Uw  and  eridenc^  because  the  uncontro- 
verted  evidence  shows  mutual  mistake  as  to 
aid  E.  %  of  section  11  carrying  the  mineral 
Tlsbts.  The  court  might  have  assumed  or 
have  charged  that  there  was  mutual  mistake 
in  this  leqiect;  bn^  If  there  was  evld^oe 


to  sustain  the  verdict  of  the  Jury  that  such 
mutual  mistake  did  not  constitute  a  material 
Inducement  to  the  purchase,  as  in  this  case, 
it  would  not  be  reason  for  setting  aside  the 
sale. 

The  seventh  assignment  charges  that  the 
court  erred  In  not  setting  aside  the  answer 
to  question  No.  8  under  the  proposition  that 
they  are  ambiguous  and  contradictory,  etc. 

As  said  above,  It  matters  not  how  the  land 
was  classified,  or  what  representations  were 
made,  or  even  if  both  parties  were  mutually 
mistaken  aa  to  the  classification,  the  mineral 
rights,  etc.,  If  tbey  did  not  constitute  a  ma- 
terial indncnnent  to  the  purcbase. 

Since  asslgnnients  0  and  10  are  addressed 
to  tbe  same  mattera,  they  are  likewise  ovei^ 
ruled  for  tbe  reasons  givoi  above. 

[4]  Tbe  derentb  assignment  la  as  fol- 
lows: **BecBiue  the  verdict  and  Judgment 
are  contrary  to  the  law  and  tbe  evidoice  in 
this:  The  uncontradicted  evidence  Is  that 
plaintiff  applied  to  boy  tL  ^,at  section  11  as 
dry  grazing  land,  when  same  was  classi- 
fied 08  mineral  lond,  and  without  any  waiver 
of  tbe  mineral,  and  that  his  awUcaUon  and 
the  award  tbereon  were  void,  and  be  had  no 
title  to  said  tract  when  be  conv^ed  same  to 
Uke  defendant,  and  thereby  the  consideration 
pro  tanto  flailed  to  said  notes,  and  the  court 
should  have  allowed  the  fSOO  paid  for  said 
tract  as  a  credit  upon  the  notes  sued  upon, 
wtaldi  was  not  done^  and  because  there  was 
a  fhlhire  of  consideration  on  said  tract  to  ex- 
tmt  of  $S00  and  interest,  even  though  plain- 
tiff obtained  tbe  surfoce  rights  by  bis  oppli' 
cation,  and  sold  Judgment  does  not  allow 
same,  but  is  fbr  the  full  amount  of  said 
notes,  and  Is  excessive.** 

Tbe  uncontradicted  evidence  dlsctoses  that, 
at  tbe  date  of  the  sale- of  this  land  to  Smith 
by  commission  of  tbe  land  Office,  it  was 
classified  on  the  records  of  the  Land  Office  as 
mineral  dry  gracing.  The  appUcatlon  to  pur- 
<^se  same  by  Smith  stated  tbat  same  was 
classified  as  dry  grasdi^  ftnd  did  not  con- 
tain KDj  waiver  of  tbe  mineral  rights.  At 
the  time  this  tract  of  land  was  pnrdiased, 
the  requisites  of  an  appUcattcoi  to  purchase 
school  land  were  controlled  by  article  4218J, 
Revtsed  Statutes  of  1895.  In  this  arU<ae 
there  Is  no  requirement  whatever  that  tbe 
classification  of  the  land  shall  be  stated,  or 
that  in  applications  to  purchase  mineral 
lands  there  should  be  any  reservation  of  the 
mineral  right  to  the  state.  The  Incorrect 
statement  of  the  classification  did  not  affect 
the  validity  of  the  sale,  because  there  is 
nothta^  in  the  law  requiring  any  statement 
with  reference  to  the  clasalflcation  whatever 
to  be  made  In  tbe  application  to'  purchase  or 
waiver  of  the  mineral  rights  by  the  purchas- 
er. Section  6f  of  the  Acts  of  the  30th  L^s- 
lature  1907,  p.  495,  cited  and  relied  upon  by 
Camp,  did  not  become  effective  until  August 
16,  1907 — several  months  after  Smith  pur- 
chased the  land.  Section  6f  of  this  act  is 
the  first  provision  in  the  law  that  sales  of 
land  (dasslfied  as  mineral  should  imraihie^ 
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reservation  stated  in  tbe  application  to  pur- 
chase. If  tbe  land  bad  been  purchased  snb- 
sequent  to  the  passage  of  this  act,  then  the 
authorities  cited  by  appellant,  via.:  Graoey 
T.  Hendricks.  93  Tex.  26,  61  &  W.  846; 
Bowerman  t.  Pope,  26  Tex.  dr.  App.  79,  61 
&  W..330,  7S  S.  W.  1003;  Burnam  v.  Ter- 
reU,  97  Tex.  309,  78  S.  W.  500— would  be 
in  point.  In  otber  words,  the  applications 
to  purchase  by  Smith  were  In  accordance 
with  4218],  Bevlsed  Statutes  of  1895,  and, 
since  this  law  did  not  require  tbe  applica- 
tions t6  specify  tbe  dasslflcation,  and  did 
not  require  any  waiver  of  the  mineral  rights, 
tbe  sale  was  valid;  the  mere  Inaccuracy  in 
describing  the  classification  was  of  no  con- 
sequence, as  it  was  surplusage,  and,  bad  it 
been  omitted  entirely,  it  would  not  have  af- 
fected tbe  sale.  Section  6f,  Acts  of  1907,  p. 
495,  relied  upon  by  appellant,  expressly  re- 
quiring the  reservation  of  the  mineral  ri^ts, 
was  not  effective  at  tbe  time  Smith  applied 
to  purchase,  and  therefore  the  cases  dCed 
have  no  application. 

For  the  reasons  Indicated,  the  asslgnmoita 
are  overruled,  and  Judgment  affirmed. 


SAN  ANTONIO  &  A.  P.  BY.  CO.  v. 

WAGNER,  t 

(Court  of  dvU  Appeals  of  Texas.   San  Antonio. 
March  4,  1914.   On  Motion  for  Re- 
hearing, AprU  22,  1914.) 

1.  Appeal  and  Ebrob  (§  1040*)— Review— 

BULINOB  ON  PlBADINQS — PBBJUDICB. 

In  an  action  for  injuries  to  a  railroad 
brakeman  from  defendant's  violation  of  tbe  safe- 
ty appliance  law,  defendant  was  not  prejudiced 
by  Uie  su8tainin{[  of  exceptions  to  tbe  part  of 
its  answer  applying  tbe  federal  law  concerning 
automatic  couplers,  and  alleging  that  Its  cou- 
plers bad  to  be  adjusted  at  times  in  order  to  be 
coupled  by  impact,  etc.,  since  tbe  federal  and 
state  statutes  on  that  subject  are  practically 
the  same;  tbe  court  having  submitted  all  tbe 
issues  that  could  arise  under  either  to  the  jury. 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4089-4105;  Dec.  Dig.  § 
1040.^1 

2.  Master  and  Sbbvant  ({  111*>— Injubies 
TO  Sbbvant  — Raileoadb  — Safety  Appu- 
ANCE  Acts— Automatic  Couflebs. 

The  equipment  of  a  railroad  engine  and 
cars  with  automatic  couiders,  requiring  brake- 
men  to  go  between  tbe  cars  to  adjust  them  so 
that  they  will  couple  by  impact,  is  not  a  com- 
pliance with  either  the  federal  or  state  law  (U. 
S.  Comp.  St  1901,  p.  3174:  Rev.  St  Tex.  1911, 
art  6710),  making  it  unlawful  for  any  rail- 
road company  engaged  in  InterBtate  commerce 
in  the  one  case,  and  intrastate  commerce  in 
the  other,  to  haul  or  permit  to  be  hauled  on  its 
railroad  any  engine  or  car  not  equipped  with 
couplers  "coupling  automatically  by  impact" 
and  which  can  be  coupled  and  uncoupled  with- 
out the  necessity  of  men  going  between  the 
ends  of  locomotives,  tenders,  or  cars. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Mil     Cent  Dig.  »  216-217,  255 ;  Dec.  Dig. 

8.  Masteb  and  Servant  (|  264*)— Injuries 
TO  Sebvant— Railboads— Safety  Appu- 
ANCE  Acts— Violation— Plkadino. 

In  an  action  for  injuries  to  a  railroad 

brakeman  by  defendant's  violation  of  the  tiafety 


appliance  acts  (IT.  S.  Comp.  St.  1901,  p.  3174 ; 
Rev,  St  Tex.  1911,  art  6710),  evidence  that 
the  automatic  couplers  with  walch  tbe  engine 
and  car  in  question  were  equipped  bad  to  be 
adjusted  at  times  in  order  to  be  coupled  by  im- 
pact, and  that  such  adjustment  ooold  be  made 
with  safety  if  the  cars  were  not  in  motion,  but 
that  plaintiff  sought  to  adjust  the  coupling  when 
tbe  engine  was  moving  toward  tbe  car  to  be 
coupled,  was  admlsBibw  under  defendant's  gen- 
eral denial. 

[Ed.  Note.— For  other  cases,  see  Master  and 
^i^ant.  Cent  Dig.  ||  861-876;  Dec  Dig.  { 

4.  Masteb  and  Sebvant  ({S  204,  228*)— Inju- 
bies TO  Sebvant — Bbakeuen — Safety  Ap- 
pliance Acts— Violation  — Contbibdtoey 
Neglioence— Assumed  Bisk. 

In  an  action  for  injuries  to  a  railroad 
brakeman  by  defendant's  violation  of  the  safety 
appliance  acts  (U.  S.  Comp.  St.  1901,  p.  3174: 
Bev.  St  Tex.  lAll,  art  6n0),  neither  assumed 
risk  nor  contributory  negligence  was  a  defense. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  SS  644-646,  670,  671;  Dec. 
Dig.  §S  204,  228.*] 

5.  Evidence  (|  471*)— Co wcLuaioNa— 'Inju- 
bies TO  Sebvant— BAiLBOAro—SArsTT  af- 
pliancb  Acts. 

In  an  action  for  injaries  to  a  railroad 
brakeman  by  his  foot  becoming  caught  between 
the  couplers  of  an  engine  and  cor  as  be  was 
endeavoring  to  adjust  the  same  in  order  that 
it  might  couple  by  Impact  evidence  that  it 
was  necessary  to  push  the  drawhead  over  so  as 
to  make  tbe  coupling  was  not  objectionable,  as 
a  conclnsion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i%  2149-2185;  Dec  Dig.  |  471.*] 

6.  EviDENci  U  639%*)— OpnaoN  BJvidbhch— 

EXPEBTS. 

Plaintiff,  a  railroad  brakeman,  held  quali- 
fied to  testify,  as  an  expert,  that  at  the  time 
of  his  injury,  while  coupling  on  engine  to  a 
car,  it  was  necessary  to  push  the  drawhead 
over  In  order  that  the  conpling  might  ht  made 
by  Impact. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  2350-S862;  Dec  Dig.  {  6S9%.«j 

7.  Evidence  (J  646*)— Imfbachubnt— Tbsti- 
HONY  IN  Otheb  Cases. 

A  stenographer's  transcript  of  the  testi- 
mony of  a  physician  in  another  case  could  not 
be  used  as  a  basis  to  attack  the  physician's  com- 
petency to  testify  in  the  case  on  trial. 

[Ed.  Note— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2363 ;  Dec.  Dig.  |  646.*] 

8.  TBIAL  (S  126*)— ASOUlfENT  OF  COUNBEI. 

Id  an  action  for  injuries  to  a  railroad 
brakeman,  argument  of  plaintiff's  counsel  that 
the  jury  should  give  plaintiff  every  cent  it  pos- 
sibly Could  "under  the  pleadings  and  evidence," 
that  they  could  not  make  a  mistake  In  friving 
him  too  much  "under  the  evidence,"  for.  If  thej 
did,  the  court  would  cut  it  down,  but  if  they 
made  the  verdict  too  low,  it  could  not  be  raised, 
was  prejudicial  error. 

[Ed.  Note.— For  other  eases,  see  TrlaL  Cent 
Dig.  SS  303-307;  Dec.  Dig.  f  126.*] 

9.  Damaqeb  (S  132*)— Excessivenebs  —  Peb- 
BONAL  Injubies. 

Plaintiff,  a  railroad  brakeman,  was  injured 
by  getting  his  foot  caught  In  an  automatic 
coupler  as  be  was  endeavoring  to  pueh  tbe 
drawhead  over  so  as  to  make  tbe  coupling.  He 
lost  the  toes  on  one  foot,  and  received  other 
painful  and  permanent  injuries.  Held,  that  a 
verdict  for  more  than  $10,000  was  excessive. 

[Ed.  Note.— For  other  coses,  see  Damages, 
Cent  Dig.  SS  372-385,  396;  Dec  Dig.  S  132.*1 
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On  Motion  for  Bebearing. 

10.  MAam  AND  Sebtant  (1  111*)— iNJUBns 
TO  SEBVAITT  —  RAILK0AD8  —  SaFKTT  APPLI- 
ANCE Acts— Failubb  to  Comply. 

Failare  of  a  railroad  company  to  equip  its 
ncines  and  cars  with  couplers  that  will  couple 
iiit<matically  by  impact  without  requiring 
brakemen  to  go  between  the  care  to  adjust  the 
■ame,  as  required  by  safety  appliance  acts  (U. 
S.  Comp.  St.  1901,  p.  3174;  Rev.  St.  Tex. 
1911,  art.  6710),  is  negUgence  per  se. 

lEd.  Note. — For  other  eases,  see  Master  and 
Serran^  Cent  Dig.  H  210-217,  255 ;  Dec.  Dig. 

11.  Masteb  and  Skbtant  (H  266*)— Injubieb 
TO  Sebvant  —  Railboadb  —  Safety  Appli- 

A!rCE  ACTB— InTKBSTATE  COUMXBOB. 

\\'bere,  in  an  action  for  injuries  to  a  rail- 
road brakeman  while  adjusting  an  automatic 
coupler  so  that  the  same  would  couide  by  im- 
pact, the  petition  alleged  that  defendant  was  en- 
mged  in  interstate  and  intrastate  commerce, 
aod  that-  it  used  on  its  railroad  in  such  com- 
merce an  engine  and  car,  and  that  it  became 
the  dut^  of  plaintiff  then  and  there  to  couple 
the  engine  and  car  together,  such  allegation 
was  safficient  to  show  that  defendant  was  en- 
gaged in  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  H  809-S12,  815;  Dee.  Dig. 
1  256.*] 

12.  Mabtxb  and  Sebvakt  (S  258*)— Injttbies 
TO  Sebvajty— Raiiaoads— Bbaebhan — Safb- 
n  Apfliancb  Act&— Petition. 

A  petition  by  a  brakeman  injured  by  catch- 
ins  Ilia  foot  in  an  automatic  coupler  wnile  en- 
deavoring to  adjust  the  same,  slleged  that  the 
coupler  attached  to  the  engine  and  car  to  be 
coupled  would  not  couple  antomaticaliy  by  im- 
pact, as  required  by  lav,  and  that,  to  make  the 
coupling.  It  was  necessary  to  stand  on  the  foot- 
board of  the  engine  between  the  engine  and  the 
ear,  and  push  the  drawbar  on  the  engine  over  so 
u  to  make  the  coupling,  sufficiently  charged  that 
the  coupler  On  the  enguie  was  defective,  and  not 
a  compliance  wltii  the  safety  appliance  acts  (D. 
8.  Comp.  St  1901.  p.  3174;  Bev.  St  Tex.  1911. 
art  6710). 

(Ed.  Note.— For  other  cases,  see  Master  And 
Servant,  Cent  Dig.  H  816-8S6;  Dec.  Dig.  i 
258.*] 

Appeal  from  District  Court,  Bexar  County ; 
B.  B.  Minor,  Judge. 

Action  by  William  Wagner  against  the 
San  Antonio  ft  Aransas  Pass  Railway  Com- 
pany. Judgment  for  plaintUt,  and  defendant 
appeals   Rehearing  denied. 

HouBton.  Boyle  &  Storey,  ot  San  Antonio, 
fbr  appellant  Jobn  S^m,  of  San  Antonio, 
fbr  appellee^ 

FLT,  G.  J.  ApQfSSee  soed  to  recover  dam- 
ages arising  from  personal  injuries  inflicted 
on  blm  tlmnigb  the  negligence  of  at^Uant 
It  was  alleged  that  aivellee  was  a  brakeman 
in  the  employment  ot  aj/tpeHluitt  and,  wblle 
engaged  In  coupling  a  locomotlTe  and  car,  It 
became  necessary  for  blm  to  stand  on  the 
footboard  ot  the  engine,  between  It  and  the 
ear,  and  abore  tlw  knnckle  of  the  coupler 
on  the  oiglne  so  aa  to  put  it  In  position  to 
be  conided  to  the  car.  and,  while  so  engaged, 
be  sU^ped  and  fell*  and  his  left  toot  was 
caught  between  the  couplers  and  was  crush- 
ed aad  mangled,  and  that  he  was  otherwise 


seriously,  painfully,  and  permanently  Injured. 
It  was  charged  that  appellant  was  negligent 
In  having  couplers  which  would  not  couple 
by  impact,  as  required  by  law,  and  that 
such  negligence  was  the  direct  and  proximate 
cause  of  appellee's  injuries.  The  evidence 
developed  the  fact  that  appellee  was  Injured, 
as  alleged,  through  the  negligence  of  appel- 
lant in  not  having  Its  cars  properly  equipped 
with  couplers  that  would  couple  by  Impact, 
and  prevent  the  necessity  of  going  between 
the  cars  to  couple  them. 

[1]  The  first  assigmnent  of  error  assails 
the  ruling  of  the  trial  judge  In  sustaining 
exceptions  to  that  part  of  appellant's  an- 
swer which  pleaded  the  federal  law  as  to 
couplers,  and,  further,  that  Its  couplers  had 
to  be  adjusted  at  times  in  order  to  be  coupled 
by  impact,  that  the  worlc  of  adjusting  the 
couplers  could  have  been  done  with  perfect 
safety  if  the  cars  had  been  standing,  but  that 
appellee  sought  to  adjust  the  coupler  when 
the  engine  was  moving  towards  the  car. 
The  assignment  Is  overruled.  as  contend- 
ed by  appellant,  the  federal  law  as  to  cou- 
plers was  applicable  to  this  case,  appellant 
was  not  injured  by  having  the  pleading  as  to 
that  statute  stricken  out,  because  the  federal 
and  state  statutes  are  practically  the  same, 
and  all  of  the  Issues  that  could  arise  under 
either  were  submitted  to  the  jury.  The  fed- 
eral act  of  1893  made  It  unlawful  for  rail- 
road companies  to  haul  or  permit  to  be  haul- 
ed or  used  on  their  railroad  any  car  in  inter- 
state traffic  "not  equipped  with  couplers  coup- 
ling automatically  by  impact,  and  which  can 
be  uncoupled  without  the  necessity  of  men  go- 
ing between  the  ends  of  the  cars."  U.  S. 
Comp.  SL  1901,  p.  3174.  The  Texas  law  (ar- 
ticle 6710,  Rev.  St  1911)  makes  it  unlawful 
for  any  railroad  company  engaged  in  intra- 
state commerce  "to  haul  or  permit  to  be  haul- 
ed or  used  on  its  line  of  railroad  within  the 
state  of  Texas  any  locomotive,  tender,  car 
or  similar  vehicle  employed  In  moving  intra- 
state traffic  within  the  said  state,  which  is 
not  equipped  with  couplers  coupling  automat- 
ically by  Impact  and  which  can  be  coupled 
and  uncoupled  without  the  necessity  ot  men 
going  between  the  ends  of  looomotlTes,  ten- 
ders, cars  and  similar  Tehicles."  The  state 
law  seems  to  be  more  comprehensive  than 
the  law  of  Congress,  but  the  decisions  of  the 
Supreme  Court  of  the  Uidted  States  have  con- 
strued the  federal  statute  so  as  to  render  It 
fully  as  comprehen^ve  as  that  of  the  state. 
The  sulwtance  of  those  decisions  has  been 
embodied  in  ttie  Texas  statute  along  with 
the  plain  provisions  ot  the  federal  statute. 

As  substantiating  the  statement  that  the 
federal  decisions  have  read  into  the  federal 
statute  evei7  provision  in  the  state  statute 
not  mentioned  in  terms  in  the  federal 
statute,  we  cite  the  case  of  Johnson  v.  So. 
Pac.  Co.,  196  U.  S.  1,  25  Sup.  Ot  158,  49  L. 
Ed.  363,  in  which  It  was  held  that  locomotives 
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Are  embraced  In  the  words  "any  car"  used  In 
the  statute,  and  that  the  provision  of  the 
statute  that  cars  should  have  couplers 
"which  can  be  nncoupled  without  men  going 
between  the  ends  of  the  cars  Included  coup- 
ling as  well  as  unconpllng.** 

[21  The  rejected  answer  admitted  that  the 
couplers  were  such  as  required  adjustment 
in  order  to  couple,  and  that  the  adjustment 
tiad  to  be  made  between  the  cars,  and  sought 
to  excuse  Itself  on  the  ground  that  appellee 
should  not  have  attempted  to  make  the  ad- 
justment while  the  cars  were  In  motion.  The 
statutes,  federal,  and  state,  will  not  bear  the 
construction  that  couplers  are  sufficient  that 
require  adjustment  by  going  between  the 
cars.  The  object  of  the  statutes  was  to  ob- 
viate the  necessity  of  men  going  between 
cars  to  couple  them,  whether  moving  or 
standing.  To  quote  the  language  used  in 
Johnson  v.  Southern  Padflc  Company,  herein 
cited:  "The  object  was  to  protect  the  lives 
and  limbs  of  railroad  employes  by  rendering 
It  unnecessary  for  a  man  operating  the 
couplers  to  go  between  the  ends  of  the  cars. 
*  •  •  The  primary  object  of  the  act  was 
to  promote  the  public  welfare  by  securing 
the  safety  of  employ^  and  travelers."  If 
men  were  required  to  go  between  "the  ends 
of  cars,"  whether  standing  or  moving,  in  or- 
der to  adjust  the  couplers,  neither  the  feder- 
al nor  state  law  was  compiled  with.  They 
did  not  act  automatically  if  they  required 
that  a  man  should  go  between  the  ends  of 
cars  to  adjust  the  couplers  before  they  would 
act  The  couiders  on  the  car  and  en^oe  had 
failed  to  act  when  brought  together,  and  ap- 
pellee was  Injured  while  trying  to  adjust 
the  coupler  on  the  engine  so  that  it  would 
couple.  Merely  putting  couplers  on  the 
cars  did  not  meet  the  requirements  of  the 
law,  but  they  must  be  In  such  condition  as 
to  couple  by  impact  So  It  was  held  in  the 
Jotmson  Case  herein  dted. 

[t]  It  Is  insisted  by  appellant  that  it  was 
prevented  by  the  answer  being  stricken  out 
from  proving  that  the  engine  and  car  were 
equipped  as  required  by  law.  but  the  state- 
ment of  facts  contains  teatlmony  to  that  ef- 
fect Introduced  by  appellant.  TTnder  the 
general  denial  appellant  could  have  shown 
all  that  It  pleaded  In  regard  to  Ita  conplera, 
and  It  wms  permitted  to  prove  all  that  it 
offered  on  the  subject 

[4]  Under  the  facta  of  tills  ease,  nether 
proof  of  assumed  risk  nor -of  contributory 
negligence  offered  any  defense.  The  uncon- 
troverted  evidence  showed  that,  if  the  engine 
had  been  equipped  with  a  lever  which 
the  coupler  conid  have  been  adjusted  with- 
out the  necessity  of  going  between  It  and 
the  cur,  there  would  have  be«i  no  acddent 
If  appellant's  answer  bad  been  permitted 
to  stand,  It  oonid  have  availed  it  nothing, 
for  Its  admissions  that  It  was  necessary  to 
go  between  the  cars  to  adjust  the  couplers 
was  an  admission  that  It  was  guilty  of  a 


violation  of  federal  and  state  law,  and  no 
plea  of  contributory  n^ligence  or  assumed 
risk  could  relieve  it  of  llabiUty.  Articles 
6649  and  6650,  Rev.  St  1911;  GompUed  State. 
U.  S.  of  1901,  p.  3174 ;  Act  of  Congress  April 
22,  1908  (U.  S.  Comp,  St  Supp.  1911,  p.  132S). 
Whenever  injury  or  death  is  caused  a 
failure  to  comply  with  the  demands  of  the 
safety  appliance  laws,  there  Is  absolutely 
no  defense  that  can  be  presented  by  the  rail- 
road company.  Railway  v.  Taylor,  210  U.  S. 
281,  28  Sup.  Ct  616.  52  L.  Ed.  1061;  Railway 
v.  United  States,  220  U.  S.  559,  31  Sup.  a 
612,  55  L.  Ed.  582 ;  Mondou  v.  Railway,  223 
U.  S.  1,  32  Sup.  Ct  169,  56  L.  Ed.  327,  aS 
L.  R.  A.  (N.  S.)  144;  Wlnfree  v.  Railway, 
227  U.  S.  286,  33  Sup.  Ct  273,  57  L.  Ed.  518. 

There  were  but  two  issues  in  this  case, 
which  were  submitted  to  the  Jury  by  the 
court;  the  first  being  whether  the  engine  was 
equipped  with  such  couplers  as  the  law  re- 
quires, and,  if  not  was  the  fiiilure  to  have  it 
so  equipped  the  proximate  cause  of  the  luja- 
ries  Inflicted  upon  appellee?  The  court  very 
properly  refused  to  allow  other  Issues,  pro- 
posed In  the  special  charges  requested  by  ap- 
pellant to  be  interpolated  into  the  case.  The 
only  defense  that  could  be  presented  was  that 
the  locomotive  was  equipped  as  required  by 
law,  and  that  defense  was  presented  by  the 
court  All  of  the  assignments  presenting 
complaints  as  to  the  refusal  to  give  the  spe- 
cial charges  are  overruled. 

[I,  I]  The  evidence  of  appellee  as  to  the 
necessity  of  shoving  the  drawhead  over  so  as 
to  make  the  coupling  was  the  statement  of 
a  fact,  but  if  it  was  an  opinion,  it  was  the 
opinion  of  one  who  was  qualified  as  an  ex- 
pert and  it  was  admissible.  Appellee  stated 
that  he  saw  that  the  drawhead  "was  shifted 
way  over  to  my  idde,  and  I  reached  up  with 
my  left  foot  to  shift  It  over  so  It  would 
couple.  *  *  *  If  I  had  not  shoved  that 
drawhead  over,  It  wouid  have  slipped  by  and 
probably  have  mashed  me  through  here  (In- 
dicating hips)."  None  of  that  testimony  was 
objected  to,  although  it  was,  in  substance, 
the  same  as  that  to  which  objection  was  urg- 
ed, because  it  showed  Uie  necessity  for  push- 
Ii«  the  drawhead.  Appeltee  had  been  em- 
ployed as  a  brakeman  by  appellant  for  13 
monthB,  and  had  worked  as  a  brakeman  fbr 
8  years,  and  was  acquainted  with  the  opera- 
tion of  couplers. 

[7]  A  stenographer's  nqmrt  of  what  wit- 
nesses may  have  testified  in  other  cases 
could  not  be  used  to  question  the  competency 
of  a  doctor  who  testified  in  the  other  cases  as 
well  as  In  this.  The  cases  dted  by  appellant 
have  reference  to  the  atenographer'B  report 
ot  the  testlnKmy  of  a  witness,  son^t  to  be 
Impeached,  on  a  former  trial  of  llie  same 
cause.  No  decision  Is  submitted  holding 
that  the  evidence  <tf  third  parties  on  a  col- 
lateral Issue  In  the  trial  of  a  different  cast 
could  be  used  to  impeadi  a  witness  In  the  In- 
stant caWk 
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[I]  In  his  closing  aTKoment  to  the  Jury,  ap- 
pellee's counsel  used  the  following  language : 
"1  want  thla  Jury  to  give  the  plaintiff  every 
cent  that  It  posslblr  can,  under  th«  pleadings 
and  eridence.  Yon  cannot  make  a  mistake  in 
giving  him  too  much,  under  the  evidence. 
If  you  do,  the  court  has  the  power,  and  it 
is  Ms  dutF.  to  cut  It  do.wn ;  but,  if  you  make 
it  too  low,  even  if  your  verdict  should  be  for 
$5,  there  is  no  power  in  this  court  to  add 
even  a  single  postage  stamp.  Therefore  I 
again  ask  you  to  make  your  verdict  as  high 
as  yon  posdbly  can  under  the  evidence,  as 
you  can  make  no  mistake  In  that  direction." 
The  language  Is  decidedly  Improper,  and 
•bonld  have  been  rebuked  by  the  court  Us- 
ing the  expression  "under  the  pleadings  and 
the  evidence"  did  not  eradicate  the  imlson 
that  was  Injected  by  the  appeal  to  place  the 
responsibility  of  the  amount  of  the  verdict 
on  the  trial  Judge.  A  very  similar  argu- 
ment was  condemned  In  the  case  of  Railway 
T.  Nesbit.  40  Tex.  Civ.  App.  209.  88  S.  W.  891. 
In  that  case  the  attorney  said:  "Zf  you 
should  give  a  verdict  that  is  too  small,  it 
woQld  not  be  raised  up,  but,  if  you  should 
give  a  verdict  that  is  too  large,  the  appel- 
late court  will  correct  It  by  cutting  it  down. 
Therefore,  If  yon  err,  you  should  err  on  the 
ilde  that  can  be  corrected  by  the  appellate 
court  *  *  *  I  am  not  going  to  make  any 
mistake,  and  I  will  state  that  It  Is  primarily 
}our  duty  to  assess  the  damages  in  this  case 
in  accordance  with  the  charge  of  the  court 
and  the  evidence;  but  while  this  is  true,  if 
yon  make  a  mistake  and  allow  him  too  much, 
the  appellate  court  will  correct  It"  The 
Court  of  Civil  Appeals  said :  "The  task  of 
revising  Jury  verdicts  In  matters  of  amount 
la  both  dlificult  and  delicate,  and  It  ought  not 
to  be  rendered  more  so  by  an  invitation  to 
the  Jury  to  resolve  all  doubts  In  favor  of  a 
large  verdict  thus  passing  up  to  the  trial 
Judge  and  to  this  court  a  duty  which  is  not 
only  primarily,  but  finally,  theirs.  •  •  ♦ 
Snch  language  is  a  most  Insidious  temptation 
to  a  Jury,  and  It  is  doubtful  If  its  efTect  can 
be  withdrawn  by  any  action  on  the  part  of 
the  trial  court"  In  that  case  the  trial  Judge, 
by  both  verbal  and  written  instruction, 
Bought  to  prevent  the  Jury  from  considering 
the  language.  In  this  case  no  effort  was 
made  to  withdraw  the  language  from  consid- 
eration, but  objections  to  it  were  overruled. 
The  size  of  the  verdict  shows  an  active  re- 
qwnse  to  the  appeal  of  appellee's  counsel. 
Appellee  claims  there  was  no  error  in  the 
argument  because  the  Jury  were  advised  to 
bring  in  a  large  verdict  "under  the  pleadings 
and  the  evldoice,"  but  that  could  not  remove 
the  force  of  the  argument  to  the  effect  that 
the  jury  should  shift  the  responsibility  of  a 
heavy  verdict  to  the  trial  Judge.  In  the  Nes- 
Ut  Case  the  Jury  was  told  that  it  was  their 
duty  to  assess  the  damages  "In  accordance 
with  the  charge  of  the  court  and  the  evi- 
dence." 

This  court  la  burdened  too  much  with  the 


onerous  duty  of  passing  upon  the  question 
of  excess  in  verdicts  when  brought  up  In  a 
legitimate  manner,  and  that  burden  must  not 
be  increased  by  deliberately  inviting  the 
Jury  to  bring  in  excessive  verdicts  and  spec- 
tdate  on  the  Court  of  Clrll  Appeals  aUow- 
Ing  the  amounts  to  stand  or  cut  them  down 
to  reasonable  snms.  The  Jury  In  this  In- 
stance was  told  that  it  was  the  duty  of  the 
trial  Ju^e  to  reduce  excessive  verdicts,  and 
that  was  true,  but  it  was  not  exercised  In 
this  case.  Trial  Judges  seem  adverse  to  ex- 
erclslns  the  power  Intrusted  to  them  In  con- 
nection with  verdicts,  and  usually  shift  the 
teoKNOsibllity,  shifted  to  them  by  the  Jury,  to 
the  Court  of  GtvU  Appeals,  the  court  of  ulti- 
mate resort  In  such  matters.  To  reasonably 
reduce  a  verdict  as  this  was  secured  seems 
to  be  doing  what  counsel  expected  and 
maneuvered  to  obtain,  and  the  court  in  the 
Nesbit  Case  refused  to  entertain  the  proposi- 
tion to  cut  down  the  verdict  This  court, 
however,  has  In  several  instances  sought  to 
remedy  the  injury  inflicted  by  Improper  argu- 
ment by  dunpelling  a  remittitur.  Producers' 
OU  Ca  T.  Barnes,  120  S.  W.  1023;  De 
La  Teisne  Co.  v.  Stohl,  24  Tex.  Civ.  App.  471, 
60  S.  W.  31B;  W.  U.  Tel.  Co.  v.  Perry,  30  Tex. 
ClT.  App.  243,  70  S.  W.  430.  The  argument 
in  this  case,  as  in  those  dted,  could  have 
affected  nothing  except  the  amount  of  the 
verdict  There  were  over  half  of  the  Jury 
that  at  first  favored  a  verdict  for  910,000 
and  that,  under  the  facta,  we  deem  sufficient 
to  compensate  appellee  for  the  loss  of  his 
toes  on  one  foot  and  the  other  injuries  re- 
ceived. 

The  twen^-fbnrth  assignment  of  error, 
which  seeks  to  present  improper  conduct  of 
the  Jury  in  arriving  at  a  verdict,  is  not  fol- 
lowed by  such  a  statement  as  la  required  by 
the  rules.  It  has  been  held  time  and  again 
that  a  reference  to  a  bill  of  exceptions  in 
the  record  is  not  sufllclent  Griffin  v.  State, 
147  8.  W.  328;  Olbson  t.  On>enhelmer,  164 
S.  W.  694. 

The  case  of  Horrls  v.  Railway,  158  S.  W. 
1055,  is  dted  by  appellant  as  deciding  that 
a  defective  coupler  that  required  adjustment 
before  it  would  couple  did  not  come  under 
the  condemnation  of  state  or  federal  law. 
The  dedsion  In  that  case  can  be  JustlSed 
only  by  the  fact  stated  that  it  was  not  shown 
that  the  coupler  could  not  have  been  adjust- 
ed without  going  between  the  engine  and  the 
car.  If  the  opinion  can  be  construed  into 
holding  that  a  railroad  company  is  under  no 
obligation  to  keep  its  coupler  In  such  condi- 
tion as  to  couple  by  impact  without  the  ne- 
cessity of  any  one  going  between  the  ends 
of  the  cars,  It  Is  in  direct  conflict  with  state 
and  federal  decisions  which  construe  the  act 
of  Congress.  Thornton,  Federal  Employer 
Act  p.  293;  Railway  v.  Voelker,  129  Fed. 
522,  65  C.  C.  A.  226,  70  L.  R.  A.  264.  "The 
true  intent  and  meaning  of  the  statute  is  not 
merely  that  the  cars,  etc.,  used  In  moving 
interstate  commerce  shall  be  equipped  wlt|i 
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automatic  couplers  of  tbe  description  therein  [ 
mentloDed,  but  also  that  such  couplers  shall 
be  In  such  condition  as  to  be  used  automat' 
ically  while  such  cars  are  so  engaged." 
Winkler  t.  Railway,  4  PennewlU  (Del.)  80, 
53  AU.  90:  United  States  v.  Railroad,  177 
Fed.  801,  101  C  C.  A.  15;  United  States  t. 
Railway  (D.  G.)  160  Fed.  696.  See  numerous 
cases  reported  In  Appendix  to  Thornton  Fed. 
Emp.  UabUlty  &  Safety  App.  Acts,  pp.  396 
to  710.  We  do  not  thlnlc  that  the  Court  of 
Civil  Appeals  of  the  Sixth  District  intended 
to  hold  anything  except  that  the  proof  In  that 
case  failed  to  show  that  the  coupler  to  the 
engine  could  not  have  been  adjusted  without 
going  between  the  engine  and  car.  In  this 
case,  however,  the  proof  is  positire  that  it 
was  absolutely  necessary  for  appellee  to  go 
between  the  engine  and  car  to  adjust  the 
coupler.  Appellant  In  Its  pleadings  prac- 
tically admitted  that  the  coupler  could  not  be 
adjusted  without  going  between  the  engine 
and  car. 

[I]  If  a  remittitur  of  $5,000  is  filed  by  ap- 
pose within  ten  days,  the  Judgment  will  be 
affirmed;  otherwise,  it  will  be  reversed,  and 
the  cause  remanded. 

On  Motion  for  Rehearing. 

Appellant  states  its  inability  to  find  any 
fact  or  facts  showing  any  act  of  negligence 
on  its  part  which  created  a  necessity  for  ap- 
pellee placing  his  foot  between  the  engine  and 
the  car  in  order  to  couple  it.  Appellee  swore 
to  the  necessity,  and  appellant,  In  Its  brief, 
seeks  to  Justify  Its  failure  to  have  the  coup- 
ler arranged  so  that  it  could  be  coupled  from 
the  outside  by  the  claim  that  appellee  should 
have  stopped  the  engine,  made  the  adjust- 
ment, and  then  started  It  up  again.  The 
courts  do  not  seem  to  agree  with  the  conten- 
tion of  appellant;  but  it  Is  held  that  the 
safety  appliance  act  Is  violated  If,  "In  order 
to  open  the  knuckle  when  preparing  the  coup- 
ler for  use.  It  was  reasonab^  necessary  for  a 
man  to  place  part  of  his  body,  his  arm,  or 
his  leg  in  a  hazardous  position."  United 
States  V.  RaUway  (D.  C.)  167  Fed.  605.  If 
the  law  was  violated  by  appellant,  as.  In 
effect,  is  admitted,  then,  no  matter  how  guilty 
of  contributory  negligence  appellee  may  have 
bem,  appellant  is  liable.  "The  statute  con- 
cerning the  coupling  devices  requires  that  the 
automatic  coupler  in  use  must  be  operative 
fOr  each  car  as  to  the  device  of  that  particu- 
lar car,  so  that  an  employe  of  a  railroad 
company  would  not  have  to  go  to  another  car 
to  make  the  uncoupling  of  the  car  in 
question."  Railway  t.  United  Stat^  168 
Fed.  1,  93  C.  C.  A.  393;  U.  S.  t.  Railway  (D. 
C.)  1G2  Fed.  403.  It  is  not  contended  that 
the  locomotive  had  any  device  on  the  outside 
by  which  its  coupler  could  be  regulated,  the 
only  claim  being  that  appellee  should  have 
stopped  the  engine  in  order  to  adjust  the 
coupler  of  the  car.  The  statute  of  the  United 
States  proTldeB;  "That  no  sudi  employ^  who 


[  may  be  injured  or  killed  shall  be  held  to 
have  been  guilty  of  contributory  negligence 
In  any  case  where  the  vlolatioa  of  such 
person  or  corporation  so  operating  such  rail- 
road of  any  statute  for  the  safety  of  em- 
ployes contributed  to  the  injury  or  death  of 
such  employe."  The  statute  Is  too  plain  to 
require  construction.  If  appellant  did  not 
have  the  coupler  on  its  engine  so  arranged 
that  It  could  be  adjusted  from  the  outside, 
it  violated  the  law,  and  It  does  not  matter 
wbat  appellee  may  have  done,  if  the  defec- 
tive coupler  contributed  to  his  Injury,  and 
appellant  Is  liable.  Thornton,  Safety  Appli- 
ance Act,  }  222;  Johnson  v.  Railway,  ITS 
Fed.  643,  102  C.  a  A.  89;  Mondou  v.  Rail- 
way, 223  U.  S.  1,  at  p«ge  49,  32  Sup.  Gt  169. 
56  U  Bd.  327,  38  U  R.  A.  (N.  S.)  44.  As 
said'  by  the  Supreme  Court  in  Railway  v. 
Taylor,  210  U.  S.  281,  28  Sup.  Ct  616,  52  L. 
Ed.  1061:  "If  the  railroad  does,  in  point  of 
fact,  use  cars  which  do  not  comply  with  the 
standard,  it  violates  the  plain  prohibitions  of 
the  law,  and  there  arises  from  that  violation 
the  liability  to  make  compensation  to  one 
who  is  injured  by  it." 

By  the  act  of  1908,  Congress  made  the  doc- 
trine of  comparative  negligence  applicable  to 
all  cases  based  on  the  negligence  of  the  rail- 
road and  contributory  negligence  of  the  In- 
jured party,  except  in  cases  where  the  injury 
is  inflicted  or  the  death  caused  through  a  vio- 
lation of  the  safety  appliance  act  In  the 
last  class  of  cases  the  defense  of  contributory 
negligence  Is  wholly  abolished.  Rlchey,  Fed. 
Employers'  Liability  Act,  p.  39;  Horton  v. 
Railroad,  167  N.  O.  146,  72  S.  B.  958.  The 
same  rule  applies  to  assumed  risk,  and  au- 
thorities on  that  subject  are  also  authorities 
on  the  question  of  contributory  negligence. 
Freeman  v.  Powell,  144  S.  W.  ia33;  Colasnr- 
do  V.  Central  R.  R.  Co.  (C.  C.)  180  Fed.  832; 
and  192  Fed.  901,  113  C.  C.  A.  379. 

It  was  not  shown  that  there  was  a  hand 
lever  on  the  engine,  and  therefore  appellee 
could  not  use  it,  and  using  the  hand  lever  on 
the  car  to  which  the  engine  was  to  be  coup- 
led, U  there  was  such  lever,  would  not  have 
adjusted  the  defective  coupler  on  the  engine:.  , 
It  may  have  been  contributory  negligence  for 
him  to  kick  tiie  defective  knuckle,  but  that 
would  not  be  a  defense,  because  the  defec- 
tive coupling  on  the  engine  contributed  to  the 
injury. 

Excerpts  are  made  from  what  la  d»> 
nominated  the  "stenographer's  transcript," 
but  no  8udi  document  has  been  filed  in  this 
court  or  will  he  filed  In  It  This  cause  has 
been  considered  on  the  agreed  statement  of 
facts,  approved  by  the  trial  Judge,  and  the 
effect  Qf  such  statement  of  facta  cannot  be 
impaired  or  destroyed  by  a  document  not 
filed  among  the  papers,  and  which  has  no 
place  among  the  papers.  The  statement  of 
facts  bears  out  the  statement  of  thla  court 
that  appellant  was  permitted  to  introduce  all 
the  testimony  it  desired  on  the  subject  of  the 


Digitized  by 


Tex.) 


JESSX  FRBNCH  PIANO  ft 


ORGAN  CO.  T.  £LIJOTT 


29 


coupler  on  the  engine.  Thtf  record  fails  to 
show  tbat  any  testimony  offered  by  appellant 
was  withdrawn  by  the  court  from  the  Jury. 
Id  the  ninth  assl^ment  of  error  It  Is  stated 
that  "the  undisputed  evidence  In  this  case 
shows  that  the  coupling  apparatus  on  the  car 
had  been  adjusted  prior  to  the  time  of  the 
accident,  and  It  was,  at  the  time  of  the  ac- 
ddeut,  equipped  with  couplers  coupling  auto- 
matlcally  by  Impact."  There  Is  no  bill  of  ex- 
ception as  to  any  refusal  to  permit  testi- 
mony as  to  the  condition  of  the  coupler  on 
the  engine.  As  a  matter  of  fact,  the  engi- 
neer testified  about  the  coupler  on  the  engine, 
aud  the  inspector  about  the  coupler  on  the 
car.  The  Inspector  also  stated  that  the  en- 
gine and  car  should  hare  coupled  automatic- 
ally by  impact,  and,  "if  they  do  not  couple 
with  the  automatic,  they  are  not  in  proper 
condition."  And  yet,  in  the  face  of  that 
testimony  by  one  of  its  own  witnesses,  appel- 
lant says:  "There  is  not  one  line  of  evi- 
dence in  the  record  which  shows  that  appel- 
lant did  not  have  Its  cars  properly  equipped 
with  couplers  that  would  couple  by  Impact; 
if  there  be  such  evidence,  we  have  overlook- 
ed  It"  The  evidence  of  the  inspector,  taken 
In  connection  with  the  uncoutroverted  evi- 
dence that  the  car  and  engine  did  not  couple 
by  impact,  shows  that  the  couplers  were  not 
In  proper  condition.  Appellee  also  swore  that 
the  coupler  on  the  engine  was  not  in  proper 
condition.  He  fixed  the  coupler  on  the  car, 
Thich  was  also  out  of  order,  and,  in  attempt- 
ing to  fix  the  coupler  on  the  car,  he  fell  and 
was  injured.  The  evidence  is  ample  to  show 
that  the  couplers  were  not  In  repair. 

mi  The  petition  alleged  "that  the  defend- 
ant was  negligent  In  having  and  permitting 
the  couplers  on  said  engine  and  car  to  be 
so  that  they  would  not  couple  automatically, 
as  required  by  law,"  and  that  was  sufficient  to 
charge  a  failure  to  comply  with  the  safety 
ai)[iUance  act  A  failure  to  have  couplers 
that  would  couple  automatically  by  Im- 
pact was  a  violation  of  law,  and  was  negli- 
gence per  se. 

The  Congress  of  the  United  States,  and  not 
the  courts,  have  passed  the  law  that  "effect- 
ually  ties  the  hands  of  every  carrier  In  the 
state."  Our  construction  of  the  law  may  be 
a  harsh  one,  but  as  said  by  the  Supreme 
Court  In  the  Taylor  Case,  hereinbefore  cited: 
"It  Is  urged  that  this  is  a'  harsh  construction. 
To  this  we  reply  that.  If  It  be  the  true  con- 
struction, its  harshness  Is  no  concern  of  the 
courts.  They  have  no  responsibility  for  the 
Justice  or  wtedom  of  legislation,  and  no  duty 
except  to  enforce  the  law  as  it  is  written, 
unless  it  is  clearly  beyond  the  constitutional 
power  of  the  lawmaking  body." 

It  is  slgnlflcaut  that  the  Inspector  examin- 
ed the  car  to  which  the  engine  was  to  be 
coupled,  bat  did  not  inspect  the  coupler  that 
vag  responsible  for  the  accident  He  tes- 
tified folly  as  to  the  condition  of  the  car 
coupler,  but  not  one  word  as  to  the  engine. 


Although  the  conductor  was  told  by  appellee 
how  he  was  hurt,  he  made  no  examination 
of  the  locomotive.  He  said  that  be  left  that 
for  the  Inspector,  and  that  employ^  was  not 
In  ft  position  to  Inspect  because  the  ei^lne 
had  been  sent  off.  Appellant  did  not  offer  to 
show  that  the  coupler  on  the  engine  could 
have  been  adjusted  from  the  side,  but  virtu- 
ally admits  that  It  could  not  have  been  ad- 
Justed,  except  by  stopping  it  Pulling  a  lev- 
er on  the  car  would  not  have  fixed  the  de- 
fective coupler  on  the  engUie.  It  was  the 
latter  that  was  out  of  adjustment,  and  pull- 
ing the  hand  levers  of  all  the  cars  In  the 
train  would  not  have  adjusted  the  engine 
coupler.  The  evidence  showed  that  It  could 
not  be  adjusted  exc^t  by  a  man  going  be- 
tween It  and  the  car. 

Appellant  quotes  largely  In  its  brief  from 
cases  which  arose  before  the  law  as  to  con- 
tributory negligence  was  enacted.  The  cases 
cited  by  appellant  in  its  motion  have  no  bear- 
ing on  this  case.  In  Southern  Ry.  Co.  v. 
Snyder,  205  Fed.  868,  124  C.  G.  A.  60,  It  Is 
distinctly  held  that  the  accident  occurred 
before  the  act  of  1908.  That  act  absolutely 
removes  contributory  negligence  as  a  de- 
fense in  cases  of  injuries  arlsii^  from  defec- 
tive safety  appliances  provided  for  In  the 
employers'  liability  act 

[11]  The  petition  alleged  tbat  appellant 
was  engaged  In  interstate  and  Intrastate 
commerce,  and  that  it  "used  on  said  rail- 
road in  interstate  commerce  and  Intrastate 
commerce  a  certain  engine  and  a  certain  car; 
and  It  became  and  was  the  duty  of  plaintiff 
then  and  there  to  couple  the  aforesaid  en- 
gine and  car  together."  The  allegation  was 
sufficient  to  show  that  appellant  was  engaged 
In  Interstate  commerce. 

[12]  In  connection  with  the  claim  that 
there  was  no  allegation  as  to  defect  In  the 
couplers  that  brought  them  within  the  scope 
of  the  statute,  we  copy  the  following  from 
the  petition :  "Plaintiff  avers  tbat  the  cou- 
pler attached  to  said  engine  and  car  would 
not  couple  automatically  by  impact,  as  re- 
quired by  law ;  and,  for  the  purpose  of  mak- 
ing said  coupling,  It  became  necessary  for 
plaintiff  to  stand  upon  the  footboard  of  said 
engine,  between  said  engine  and  car,  and  to 
shove  the  knuckle  of  the  coupler  on  said 
engine  so  as  to  make  the  coupling  as  afore- 
said." 

The  motion  fOr  rehearing  Is  overruled. 


JESSB  FRENCH  PIANO  ft  ORGAN  CO.  et 

aL  T.  ELLIOTT. 
(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
April  2.  1914.) 

1.  Apfeai.  and  Bbbob  (i  309*)— Etfect  or 
Failure  to  Oivk  Secubitt  ob  Make  Af- 
fidavit. 

Under  Rev.  St.  1911,  art.  2098,  providing 
that,  where  appellant  or  plaintiff  in  error  is 
unable  to  pay  or  secure  the  costs  of  appeal,  he 
may  appeal  upon  making  strict  proof  of  his 
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iQabillty  to  pay  the  coats  of  appeal  before  the 
county  judge  or  the  court  trying  the  case,  a 
writ  of  error  would  be  dismiaeed  where  plaintiff 
in  error  neither  ffled  an  appeal  btmd  nor,  in 
lieu  thereof,  made  proof  her  inability  to  pay 
the  coats. 

[Ed.  Note. — For  other  casefl,  see  Appeal  and 
Error,  Cent.  Dig.  iS  2058,  2064-2070,  2085, 
2088,  3127;  Dec.  Dig.  §  3&5.*1 

2.  APFBAL  and  EBBOB  (i  388*)— SECtlKITT  roB 

Costs  — Affidavit  of  Inabiijtt  to  Pat 

OOBTS 

Under  Rev.  St.  1911,  art.  2098,  requir- 
ing proof  of  appellant's  Inability  to  pay  the 
coBta  of  the  appeal  to  be  made  before  the  county 
judge,  or  court  which  tried  the  eauae,  an  affida- 
vit made  by  appellaot's  attorney  b^re  a  no- 
tary public  was  Insufficient. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  €eot.  Dig.  88  2072-2076;  Dec.  Dig.  8 
389.*] 

3.  ApPBAi.  AND  Ebbob  (|  389*)— Sxcubitt  fob 
CoBre— Affidavits. 

Rev.  St.  1911,  art.  2104,  authorixtng  an  ap- 
pellate court  to  allow  the  appellant  to  amend  a 
defectlTe  appeal  bond  by  filing  a  new  bond,  does 
not  antbonae  the  filing  of  a  new  affidavit  of 
plaintiff  in  error'a  inability  to  pay  the  coats  on 
appeal.  In  Ueu  of  a  defective  affidavit  filed  with 
the  petition  in  error. 

[Ed.  Note.— For  other  csBes,  see  Appeal  and 
Error,  Cent  Dig.  81  2072-2076;  Dec.  Dig.  8 
388.*1 

4.  Chattel  Mobtoaoeb  d  161*)— Fosbbssiok 

OF  PBOPEBTT— PbOVISIONS  of  MOBTQAaB. 

A  provision  of  a  chattel  mortgage,  authoriz- 
ing the  mortgagee  to  take  possession  of  the 
mortgaged  property,  wherever  It  might  be  found, 
and  sell  It  at  private  or  public  sale  upon  de- 
fault or  it  the  mortgagee  felt  unsafe  or  inse- 
cure before  maturity  of  the  security  debt,  was 
valid  and  entitled  the  mortgagee  to  take  poases- 
sion  without  the  mortgagors  consent,  if  he 
coold  do  so  peaceably. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gageB,  Cent.  Dig.  81  282-285;   Dec.  Dig.  8 

i6i.*) 

5.  Chattel  Mobtgages  (8  147*)— Rights  of 

MOBTOAOEKS  AS  AOAINSFT  THIBD  PeBSONB. 
A  party  to  whom  mortgaged  pianos  were 
delivered  by  the  mortgagor  for  tuning  and  re- 
pairs bad  no  right  to  retain  possession  until 
Its  charges  for  storage,  tuning,  and  repairs 
were  paid,  as  against  a  mortgagee,  whose  mort- 
gage entitled  him  to  take  possession  at  any  time, 
where  it  knew  of  the  mortgage,  and  he  did  not 
agree  that  the  pianos  might  be  placed  with  it 
for  repairs  and  taning. 

[Ed.  Note.~For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  8  242;  Dec.  Dig.  8  147.*] 

6.  Chattel  Mobtgaobs  (8  173*)- Aotionb  be- 
tween Mobtoaoeb  and  Thud  Pbbsok- 
SumciBNCT  OF  Evidence. 

In  an  action  for  conversion  by  a  chattel 
mortgagee  of  pianos  against  a  party  which 
claimed  the  right  to  hold  them  until  its  charges 
for  tunlDR.  atorase,  and  repairs  were  paid,  evi- 
dence held  insufficient  to  show  that  possession 
of  the  pianos  was  delivered  to  it  by  the  mort- 
gagor, assuming  that  that  would  entitle  it  to 
retain  possession. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  88  807.  S09,  316-320;  Dec. 
Dig.  1  173.*] 

7.  ClIATrEL  MOBTOAGES  ft  170*)— ACTS  CON- 
STITUTING Convebsion—Refubal  TO  Deliv- 
er ON  Deuand. 

A  party  who  acquired  possession  of  mort- 
gaged pianos  without  the  consent  of  either  the 
mortgagor  or  mortgagee  had  no  right  to  refuse 
to  deliver  them  to  the  mortgagee,  whose  mort- 


gage entitled  him  to  take  possession  at  any  time, 
unless  its  chaises  for  storage,  tuning,  and  re- 
pairs were  paid,  and  unless  the  mortgagor  con- 
sented to  such  delivery,  and  by  so  retndns  It 
converted  them  and  Decame  uible  for  th^ 
value. 

[Ed.  Note.— For  other  cases,  see  Chattel  Hort- 
gagea.  Cent.  Dig.  8  305;  Dec.  Dig.  i  170.*] 

Error  to  District  Oonrt,  Dallas  County: 
Kenneth  Foree,  Judge. 

Action  by  J.  T.  Elliott  against  the  Jem 
French  Piano  &  Organ  Company  and  Nlda 
H.  HopUnsL  Judgment  for  plaintiff,  and  de* 
fendants  bring  error.  Writ  of  error  aned  out 
tqr  the  def^dant  Hopkins  dlamiased.  Judg- 
ment afBrmed  as  to  defendant  cwmpany. 

The  suit  was  by  Elliott  against  Miss  Nida 
H.  Hopkins  end  the  Jesse  French  Piano  &  Or- 
gan Company.  As  against  Miss  Hopkins,  El- 
liott sought  a  recovery  for  a  balance  due  and 
unpaid  on  a  promissory  note  for  fl,600.  In- 
terest and  attorney's  fees  in  his  favor,  made 
by  her  April  24,  1908,  and,  as  against  the 
piano  and  organ  company,  a  recovery  of  the 
value  of  three  Ivers  &  Pond  pianos  and  two 
Starr  pianos,  which  he  alleged  Miss  Hopkins 
had  mortgaged  and  conveyed  to  him  as  secu- 
rity for  the  payment  of  the  note,  and  which, 
he  farther  alleged,  the  piano  and  organ  com- 
pany had  wrongfully  converted  to  its  own 
use;  As  altoimtive  relief,  in  the  event  it 
was  determined  the  piano  and  oi^an  company 
had  not  converted  the  pianos,  ElUott  sought, 
as  against  both  it  and  Miss  Hopkins,  a  fore- 
closure of  the  mortgage  liens'  he  asserted 
against  the  Edanos.  The  trial  of  the  cause 
In  the  court;  below  resulted  in  a  Judgment  as 
follows:  (1)  In  favor  of  Elliott  against  Miaa 
Hopkins  for  $1,371.30  as  the  balance,  princi- 
pal, interest,  and  attorney's  fees,  due  on 
tne  note,  and  foreclosing  the  lien  asserted  by 
Elliott  against  the  three  Ivers  &  Pond  pianos; 
(2)  in  ftivor  of  Elliott  against  the  piano  and 
organ  company  for  9700,  as  the  value  of  the 
two  Starr  pianos  found  to  have  been  convert- 
ed by  it;  (3)  in  favor  of  the  piano  and  or- 
gan company  against  BUlott  for  $300,  as  the 
sum  due  it  as  storage  and  drayage  charges 
on  the  three  Ivers  ft  Pond  pianos.  By  the 
terms  of  the  Jud^nent  the  f300  adjudged  In 
favor  of  the  piano  and  organ  company 
agalnst  E^lliott  was  to  operate  as  a  credit 
on  the  Judgment  for  $700  in  his  favor  against 
It,  and  the  said  $700  adjudged  in  Elllott'a 
favor  against  aald  piano  and  organ  company 
was  to  operate  as  a  credit  on  the  Judgment 
for  $1,371.30  in  favor  of  ElUott  against  Miss 
Hopkins. 

n.  F.  Short,  Geo.  M.  FeUd,  and  Cocke  & 
Cocke,  all  of  Dallas,  for  plaintiffs  In  error. 
W.  A.  Kemp  and  A.  B.  Lacy,  both  of  Dallas, 
for  defendant  In  error. 

WILLSON,  a  J.  (after  stating  the  facts 
as  above),  [1-S]  The  Judgment  is  before  us 
for  review  on  a  writ  of  error  sued  out  by 
Miss  Hopkins,  and  also  on  a  writ  of  error 
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sued  ont  hy  the  iriano  and  organ  company.  | 
Bat  we  cannot  consider  the  obJectloQS  there- ; 
to  ai^ed  by  the  former,  because  she  failed 
to  comply  with  the  law  which  required  that 
she  should  either  file  a  bond  or,  in  Ueu  there- 
tSt  should  make  proof  of  her  inability  to  pay 
tbe  costs  of  an  appeal.  Article  2098,  R.  S. 
1911;  De  la  Vega  v.  League.  2  Tex.  Civ.  App. 
252,  21  8.  W.  i565 ;  Bank  v.  Carper,  28  Tex. 
ClY.  App.  334,  67  S.  W.  188;  Stafford  v. 
Blum,  7  Tex.  Civ.  App.  283,  27  S.  W.  12; 
Jamison  t.  Land  Co.,  77  S.  W,  969;  Ander- 
soa  v.  Sllllman,  92  Tex.  S60,  60  S.  W.  076. 
.\t  the  time  she  filed  her  petition  for  the  writ, 
MUs  Hopkins  filed  an  affidavit  made  by  her 
attoroey  before  a  notary  public  that  she  was 
unable  to  pay  the  costs  of  the  appeal  or 
any  part  thereof,  or  to  give  security  there- 
for. The  statute  referred  to  required  that 
she  should  make  proof  of  her  inability  to 
pay  the  costs  before  the  county  judge  of  the 
'  coanty  where  she  resided,  or  before  the  court 
which  tried  the  cause.  Filing  the  affidavit 
mentioned  above  did  not  satisfy  tbe  require- 
ment of  the  statute.  Graves  t.  Bom,  89  Tex. 
77.  33  S.  W.  322;  Bargna  t.  Bargna.  123 
S.  W.  1143.  On  the  day  the  cause  was  sub- 
mitted to  tbls  court.  Miss  Hopkins  filed  with 
the  derk  here  her  affidavit,  made  before 
the  county  judge  of  Dallas  county,  that  she 
was  nnable  to  pay  tbe  costs  of  the  appeal 
or  any  part  of  same.  But  the  filing  of  this 
atudavlt  cannot  be  given  any  effect  The 
statute  (article  2104.  R.  6.  1911)  authorizing 
the  flliDg  of  a  new  appeal  bond  to  cure  a 
defect  In  one  previously  filed  does  not  an- 
tborlze  the  filing  of  a  new  affidavit  to  cure 
defects  in  an  affidavit  previously  filed  in  lieu 
of  such  a  bond.  Wastiington  v.  Haverty 
Furniture  Co.,  136  S.  W.  832;  Wood  v.  Rail- 
way Co.,  43  Tex.  av.  App.  590,  97  S.  W.  323. 
I  ndcr  the  circumstances  stated,  we  must  sus- 
tain appellant's  motion  to  dismiss  the  writ 
of  error  sued  out  hy  Miss  Hopkins. 

The  piano  and  organ  company  insisted  In 
the  court  below,  and  Insists  here,  that  tbe 
testiiDony  showed  that  Elliott  and  Miss  Hop- 
kins placed  the  five  pianos  with  it  to'  be  re- 
paired, tuned,  and  sold;  that  tbereafterwards 
neither  of  them  had  a  right  to  the  posses- 
sion thereof  as  against  it  until  its  charges  for 
the  storage,  etc,  were  paid;  and  that,  it  ap- 
peariog  its  Cbai^ee  had  not  been  paid,  it 
was  not  guilty  of  a  conversion  as  against  El- 
liott when,  on  his  demand  therefor.  It  re- 
fused to  deliver  the  pianos  to  him.  Its 
contention,  so  far  as  it  applied  to  tbe  three 
Ivers  ft  Pond  pianos,  was  sustained  by  the 
court  below,  and  the  Jury  was  Instructed  to 
&Dd,  and  did  find,  In  its  favor  on  account  of 
tbe  storage,  etc.,  of  those  pianos.  The  con- 
tention, 80  far  as  same  applied  to  the  two 
Starr  pianos,  was  ovemiled;  and,  on  tbe  the- 
ory that  the  undisputed  testimony  showed 
that  said  piano  and  organ  comi>any  had  un> 
lawfully  converted  those  pianos,  the  Jury  was 
histructed  to  find  against  It  for  their  value. 
The  question  presented  by  the  assignmenta  is 


as  to  the  correctness  of  the  conclusion  reach- 
ed by  tbe  trial  court  that  it  appeared,  as  a 
matter  of  law,  that  the  piano  and  organ 
company  had  converted  the  two  Starr  pianos. 

[4-7]  By  the  terms  of  the  mortgage  cover- 
ing the  Starr  pianos,  Elliott  was  authorized 
to  take  possession  thereof  "wherever  they 
may  or  can  be  found,  and  sell  the  same  at 
private  or  public  sale  to  tbe  bighest  bidder," 
In  the  event  Miss  Hopkins  made  default  in 
the  payment  of  the  debt  it  secured,  or  In  the 
event,  at  any  time  before  the  Indebtedness^ 
matured,  Elliott  "felt  unsafe  or  insecure." 
It  is  settled  that  such  a  stipulation  in  a  mort- 
gage Is  valid,  and  that  the  mortgagee,  by  vir- 
tue thereof,  may  take  possession,  if  he  can 
do  so  peaceably,  of  the  mortgaged  property 
without  tbe  mortgagor's  consent.  Singer 
Mfg.  Co.  V.  Rlos,  96  Tex.  174,  71  S.  W.  275, 
60  I*  R.  A.  143,  97  Am.  St  Rep.  901.  It  ap- 
pearing from  the  testimony  that  the  Indebted- 
ness secured  by  tbe  mortgage  bad  matured, 
the  effect  of  the  decision  cited  is  to  show 
that  Elliott  was  entitled  to  the  possession  of 
the  pianos  as  against  Miss  Hopkins.  Was  he 
also  entitled  to  the  possession  thereof  aa 
against  the  piano  and  organ  company,  wlth- 
ont  first  paying  charges  demanded  by  them 
as  storage,  etc.,  thereon?  Clearly  he  waa 
not  if  it  was  true,  as  that  company  contend- 
ed It  was,  that  he  had  agreed  that  the  pianos- 
might  be  placed  with  it  to  be  repaired,  tuned, 
etc.  But  there  was  no  testimony  showing 
Elliott  had  so  agreed.  On  the  contrary,  it 
conclusively  appeared  that  the  piano  and  or- 
gan company  acquired  possession  of  the  pi- 
anos without  either  his  knowledge  or  con- 
sent Therefore  a  right  in  that  company  to 
retain  possession  of  the  pianos  until  the 
charges  It  claimed  against  same  were  i>aid 
cannot  be  predicated  on  an  agreement  on  the 
part  of  Elliott  Can  It  predicate  such  a 
right,  as  against  Elliott,  upon  tbe  fact,  if  it 
was  a  fact,  that  Miss  Hopkins  had  delivered, 
tbe  possession  of  the  pianos  to  It  for  the 
purposes  stated?  We  think  not  It  knew 
that  Miss  Hopkins  had  conveyed  the  proper- 
ty to  Elliott  to  secure  her  Indebtedness  to 
him,  and  therefore  that  she  could  not  by  her 
act,  and  wtthoat  his  consent  create  In  it» 
favor  a  Hen  and  rights  superior  to  his.  If 
however,  it  should  be  said  that  the  law  Is- 
that  a  person,  with  notice  of  a  mortgage, 
containing  a  stipulation  like  tbe  one  In  ques- 
tion. In  possession  of  the  mortgaged  proper- 
under  a  contract  with  the  mortgagor  to 
repair,  etc.,  same.  Is  ^titled  to  retain  pos- 
session thereof  until  bis  charges  for  sucb 
repair,  etc.,  are  paid,  as  against  the  mortga- 
gee, we  would  feel  constrained  to  hold  that 
this  is  not  that  kind  of  a  case,  because  It 
does  not  appear,  from  any  testimony  In  the 
record,  that  Miss  Hopkins  delivered  tbe  pot- 
session  of  the  pianos  to  the  piano  and  organ 
company  for  such  a  purpose,  or,  indeed, 
that  she  delivered  possession  of  same  to  It  at 
alL  It  appeared  that  Miss  Hopkins  had  been 
conducting  a  music  tchool  In  Dallas,  and 
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that  In  April,  1910,  she  cloaed  the  school,  go- 
ing to  Illinois,  where  she  remained  until 
February,  1911.  She  testified  that  when 
she  left  Dallas  the  pianos  were  in  the  build- 
ing wliere  she  had  been  using'  them,  and  that 
sbe  had  no  recollection  of  having  authorized 
the  piano  and  organ  company  to  take  same 
from  said  buUdlng.  Ihe  only  other  testimony 
with  reference  to  -this  phase  of  the  case  was 
that  of  the  manager  of  the  piano  and  organ 
company,  who  said  that  the  two  Starr  pianos 
"came  down  to  the  store  (of  the  piano  and 
organ  ccunpany)  when  Miss  Hopkins'  conserv- 
atory was  closed,  and  came  on  a  telephone 
message."  It  seems  to  us  that  the  testimony 
that  the  pianos  "came  on  a  telephone  mes- 
sage," in  the  face  of  Miss  Hopkins'  testimony 
that  she  had  no  recollection  of  having  au- 
thorized the  piano  apd  organ  company  to 
take  same  from  the  building  where  she  left 
them  when  she  went  to  Illinois,  would  not 
hare  justified  a  finding  that  sbe  sent  the 
message  or  had  It  sent,  and  thereby  authoriz- 
ed the  piano  and  organ  company  to  take  pos- 
session of  the  pianos.  If  It  would  not,  tiien 
clearly  it  did  not  otherwise  appear  from  the 
testimony  than  that  said  piano  and  organ 
company  wrongfully,  both  as  to  Miss  Hop- 
kins and  Elliott,  was  in  possession  of  the  pi- 
anos at  the  time  EHllott  demanded  same.  Un- 
der such  circumstances,  the  piano  and  organ 
company  had  no  right  to  refuse  to  deliver 
the  pianos  to  Elliott,  unless  charges  It  claim- 
ed ugalust  same  were  paid,  and  unless  Miss 
Hopkins  conspnted  to  such  delivery.  Its  re- 
fusal, we  think,  was  such  a  conversion  as 
rendered  it  liable  to  Elliott  for  the  value  of 
the  two  pianos.  28  A.  &  E.  Enc.  Law,  pp. 
705,  708 ;  Scaling  v.  Bank,  39  Tex.  Civ.  App. 
154,  87  S.  W.  717. 

There  is  no  error  in  the  judgment,  In  so 
far  as  it  la  against  the  piano  and  organ  com- 
pany ;  and  It  is  afiirmed. 


CITY  or  DALLAS  v.  COCHRAN  et  alt 
(No.  1292.) 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
April  2,  1014.    ReheariD?  Denied 
April  16.  1914.) 

Taxation  (|  244*)— Exemptions  — Pbopertt 

Used  bt  Reugious  Socibtt. 

Under  Rev.  St.  1911.  art  7507,  $  1,  ex- 
empting from  taxation  buildings  used  exclusive- 
ly lor  public  worship,  and  not  leased  or  other- 
wise used  with  a  view  to  profit,  a  building  used 
exclusively  for  public  worship  is  not  exempt 
from  taxation  where  it  is  owned  by  a  private 
individual  and  leased  to  a  religions  society, 
which  pays  a  monthly  rental,  for  it  is  leased 
and  used  by  the  owner  with  a  view  to  profit, 
within  the  statute,  which  should  receive  a  strict 
construction. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §8  405-414 ;  Dec.  Dig.  {  244.*] 

Appeal  from  District  Court,  Dallas  Coun- 
iy;  Kenneth  Foree,  Judge. 

Suit  by  City  of  Dalhis  against  Sam  P. 
Cochran  and  another.   From  a  judgmeut  fur 


defendants,  plaintiff  appeals.  Bevened  and 

rendered. 

The  suit  Is  brought  by  the  city  of  Dallas 
for  taxes '  claimed  to  be  due  for  the  year 
1911  by  appellee  Cochran,  as  owner  of  cer- 
tain real  estate  located  in  the  dty  of  Dallas, 
and  to  foreclose  a  tax  lien.  The  United 
States  Bond  &  Mortgage  Company,  Incorpo- 
rated, was  made  a  party  defendant,  upon  the 
ground  that  such  company  held  a  mortgage 
lien  on  the  premises,  and  a  foreclosure  of  the 
tax  lien  as  against  It  was  prayed  for.  The 
property  in  suit,  described  by  metes  and 
bounds,  is  100  by  90  feet  in  block  125/33  ac- 
cording to  the  oQldal  map  of  the  city  of 
Dallas.  The  petition  alleges  that  appellee 
Cochran  rendered  the  property  for  taxation 
to  the  proper  officers  of  the  city  of  Dallas, 
and  that  It  was  accepted  and  incorporated 
in  the  official  rolls.  The  appellees  each  an- 
swered by  denial,  and  specially  averred  to 
the  effect  that  the  lot  was  occupied  by  a 
churchhouse,  which  was  the  First  Presby- 
terian Church,  and  that  he  had,  on  May  31. 
1910,  executed  a  lease  or  rental  contract  to 
the  church,  by  the  terms  of  which  the  church 
was  to  pay  a  stipulated  rental  and  was  to 
occupy  and  use  the  house  and  the  lot  for  the 
exclusive  purpose  of  public  worship,  and 
that  the  church  had,  since  said  time,  used, 
and  Is  now  so  using,  the  entire  premises  and 
building  thereon  exclusively  for  public  wor- 
ship, and  that  the  premises  were  by  law  ex- 
empt from  taxation  for  the  year  1911.  The 
case  was  submitted  to  the  court  upon  an 
agreed  statement  of  facts,  and  judgment  was 
rendered  in  favor  of  the  appellees.  The 
agreed  statement  of  facts,  which  the  trial 
couri  adopts,  Is  as  follows: 

"(1)  That  on,  to  wit,  about  May  31,  1910, 
the  First  Presbyterian  Church  conveyfed  to 
Sam  P,  Cochran,  defendant  herein,  the  fol- 
lowing described  land  [description  follows], 
reserving  in  said  deed  and  notes  express 
vendor's  lien  to  secure  the  payment  of  cer- 
tain indebtedness,  to  wit,  the  sum  of  $60,000, 
therein  mentioned  as  part  of  the  purchase 
money  of  said  lot,  $10,000  of  which  has  keen 
paid,  and  the  two  notes  remaining  unpaid 
of  $25,000  each,  with  vendor's  lien,  having 
been  conveyed  by  proper  deed  of  conveyance 
to  the  United  States  Bond  &  Mortgage  Com- 
pany, Incorporated,  and  that  the  said  United 
States  Bond  &  Mortgage  Company  still  owns 
and  holds  said  notes ;  that  subject  to  the  ex- 
press vendor's  lien  above  mentioned  Sam  P. 
Cochran  owned  said  lot  on  the  1st  day  of 
January,  1911. 

"(2)  That  on  the  date  when  the  said  lot 
was  conveyed  to  defendant  It  was  occuided 
by  a  churchhouse,  which  the  First  Presby- 
terian Church  has  been  using  for  years  for 
the  exclusive  purpose  of  public  worship ;  tbat 
it  had  used  none  of  it,  or  the  grounds  at- 
tached thereto,  for  any  other  purpose. 

"(3)  That  on  the  date  when  the  said  lot 
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was  conveyed  to  said  defendant,  he  Immedi- 
ately executed  to  the  said  First  Presbyterian 
Church  a  lease  or  rental  contract,  which  was 
accepted  by  the  said  First  Presbyterian 
Cbnrch,  by  the  terms  of  which  they  con- 
tinned  to  occapy  said  lots  and  buildings 
thereon  as  they  bad  prevloosly  occupied  them 
for  the  exclusive  purpose  of  public  worship, 
for  which  they  paid  the  said  defendant  a 
stipulated  rental;  that  under  the  said  lease 
contract  said  church  has,  ever  since  the  date 
of  the  said  conveyance  to  the  present  time. 
iDcludlng  the  ^t  day  of  January,  1911,  oc- 
cupied said  lot  and  buildings  thereon  and 
used  same  exclusively  for  public  worship. 

"(4)  That  all  of  the  buildings  thereon  and 
furniture  in  said  buildings  and  the  grounds 
attacbed  thereto  are  necessary  and  proper 
ft>r  such  use. 

"(5)  That  no  part  of  the  said  lots,  bnlld- 
loga,  or  furniture  has  been  leased  or  rented 
oat  by  the  said  First  Presbyterian  Church,  or 
otherwise  used  by  it  with  a  view  to  profit 

"It  is  agreed  by  the  parties  hereto  that  If 
the  exclusive  use  of  tills  property  by  the  said 
First  Presbyterian  Church  for  the  purpose  of 
public  worship,  and  under  all  the  circum- 
stances above  stated,  and  that  it  bas  not 
leased  out  any  part  of  it,  or  rented  It  to  any 
othw  person  for  profit,  does  not  exempt  same 
from  taxation  under  the  laws  of  Texas,  the 
defendant  1b  liable  for  taxes  thereon  due  tiie 
plaintifr  for  the  year  1911. 

"(6)  It  is  agreed  that  the  asseasoieut  by 
the  dty  of  Dallas  was  duly  and  regularly 
made,  and  that  the  amount  of  taxes  due  for 
the  year  1911,  exclusive  of  penalties  and  In- 
terest is  9829.92. 

"It  Is  contended  by  the  plalntlfl!  In  this 
case  that  the  fact  that  defendant  has  bought 
the  property  under  the  circumstances  above 
stated,  and  leased  It  to  the  First  Presbyterian 
Chorch,  renders  him  liable  for  the  taxes 
thereon;  whereas  defendant's  contention  is 
that  the  ownership  of  the  property  might  be 
coDstmed  to  be  In  him  is  Immaterial,  as  the 
exdoslTe  use  of  the  property  by  the  chnrch 
exempts  it  from  taxation." 

C.  F.  O'Donnell  and  Marlon  S.  Church, 
both  of  Dallas,  for  appellant  Crane  ft  Crane, 
nt  Dallas,  for  appellees. 

LEIVY,  J.  (after  stating  the  facts  as  above). 
Tbe  trial  court  gave  the  legal  effect  of  the 
agreed  facts  as  follows:  "It  is  concluded 
as  a  matter  of  law  that  the  property  above 
described  is  exempt  from  taxation  by  reason 
of  the  fact  that  it  was  used  by  the  Pres- 
byterian Church  for  the  exclusive  purpose  of 
pnbUc  worship,  notwithstanding  the  fact 
that  the  Presbyterian  Church  did  not  own 
tbe  property."  The  assignments  challenge 
ttie  ruling  of  the  court  Appellee  Cochran 
was  the  owner  of  the  premises,  and  leased 
the  church  bnildii^  and  lot  to  the  Presby- 
terian Chnrch  for  a  stipulated  rental.  And 
tt  U  the  owner  who  here  seek!  and  claims 
166S.W.-« 


exemption  from  taxation.  And  thus  there 
arises  the  precise  question  for  decision  of 
whether  the  property  Is  exempt,  under  the 
statute  of  this  state,  from  taxation  at  the 
hands  of  the  legal  owner  thereof  on  account 
of  the  use  for  purely  religious  worship  which 
the  property  is  put  to  by  the  lessees.  Sec- 
tion 1,  art  7907,  R.  S.,  provides  exemption 
from  taxation  to  the  following  property,  in 
words  as  foUows:  "Public  schoolhouses  and 
houses  used  exclusively  for  pubUc  worship, 
the  books  and  furniture  therein  and  the 
grounds  attached  to  such  buildings  neces- 
sary for  the  proper  occupancy,  use  and  en- 
joyment of  the  same,  and  not  leased  or  oth- 
erwise used  with  a  view  to  profit"  The  lat- 
ter clause,  "and  not  leased  or  otherwise  used 
with  a  view  to  profit,"  has  clear  and  ex- 
plicit reference  alike  to  each  the  house,  the 
books  and  furniture,  and  the  ground  occu- 
pied by  the  building.  And  such  clause  could 
not  properly  be  construed  otherwise  than  as 
a  qualifying  clause  upon  each  and  every 
snbject-matter  preceding  it  in  the  provision. 
In  this  view,  then,  the  provision  must  be 
here  read  as  exempting  from  taxation  a 
house  and  necessary  grounds  which  are  (1) 
"used  exclusively  for  public  worship,"  and 
(2)  "not  leased  or  otbervrise  used  with  a  view 
to  profit"  The  language  of  the  first  clause, 
"used  exclusively  for  public  worship,"  quite 
clearly  denotes  the  mode  and  character  of 
use  to  which  the  particular  property  must 
be  put  before  taxes  may  not  be  imposed. 
But  under  the  second,  and  qualifying,  clause 
of  the  provision,  the  particular  property  may 
not  be  exempted  from  taxes,  though  used  ex- 
clusively for  pubUc  worship,  if  "used  with 
a  view  to  profit"  It  Is  manifest  from  the 
language  that  the  use  of  the  property  for 
chnrch  purposes,  and  the  use  of  the  prop- 
erty for  profit,  cannot  both  exist  if  the  prop- 
erty is  to  be  exempt  And  as  the  dual  use 
of  the  particular  property  cannot  exist  if 
the  property  is  to  be  exempt  It  Is  difficult 
to  perceive  how  the  exemption  could  apply 
to  the  facts  here.  The  fiict  that  the  lessee 
used  the  premises  under  a  rental  contract 
for  church  pui^oses  would  be  opposed  by 
the  fact  that  the  owner,  claiming  the  ex- 
emption, was  himself  putting  his  property 
to  the  use  of  private  gain.  And  requiring 
that  the  property  be  "used"  for  religious 
worship,  and  not  "used  with  a  view  to  prof- 
it" would  indicate  that  the  Legislature  had 
in  mind,  in  measuring  the  exemption,  the  en- 
tire use  to  which  the  property  Is  put  by  all 
concerned.  The  language  does  not  express 
any  other  menning.  If  the  full  use  wiilch 
the  property  is  put  to  by  all  concerned  must, 
under  the  language  of  the  act  measure  the 
exemption,  then  there  Is  no'  warrant  to  con- 
strue the  provision  In  hand  as  saying  that 
the  property  would  be  covered  by  the  ex- 
emption If  it  is  not  rented  out  by  a  lessee. 
The  words  do  not  say  so.  And  neither  do 
we  think  It  means  that  The  purpose  of  em- 
ploying the  language  of  limitation  in  the  sec- 
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ond  clause  Is  made  apparent  when  It  Is  con- 
sidered that  without  this  clause  the  owners 
of  property  might  lease  it  for  profit,  to  be 
used  hy  the  lessee  for  public  worship,  and 
thereby  exempt  it  from  taxation.  And  clear- 
ly, we  think,  the  Legislature  meant,  by  add- 
ing the  language  of  limitation  of  the  second 
clause  under  consideration,  to  prevent  the 
owners  of  property,  whoever  they  might  be, 
from  taking  advantage  of  the  exemption 
when  any  profit  to  them  is  derived  from  the 
particular  property. 

It  is  the  universal  role  applicable  to  stat- 
utes exempting  property  from  taxation  that 
"when  an  exemption  is  found  to  exist  it  shall 
not  be  enlarged  by  construction.  On  the 
contrary,  it  ought  to  receive  a  strict  construc- 
tion ;  for  the  reasonable  presumption  is  that 
the  state  has  granted  In  express  terms  all  it 
Intended  to  grant  at  all,  and  that  unless  the 
privilege  is  limited  to  the  very  terms  of  the 
statute,  the  favor  would  be  extended  be- 
yond what  was  meant."  1  Cooley  on  Taxa- 
tion (3d  Ed.)  p.  857.  This  rule  plainly  meant 
that  the  statute  must  be  taken  literally,  or.  If 
the  construction  of  the  law  be  doubtful,  that 
the  doubt  must  be  resolved  in  favor  of  the 
taxing  power  and  against  the  exemption.  2 
Sutherland,  Stat  Con.  (2d  Ed.)  S  539;  ap- 
proved Morris  V.  Masons,  68  Tex.  69S,  6  S. 
W.  519.  And,  applying  these  rules,  we  think 
the  second  clause  of  the  provision  under 
consideration,  which  we  are  called  upon  to 
Construe  and  apply,  classifies  the  premises  as 
taxable,  and  makes  it  a  subject-matter  of 
taxation,  when,  as  here  done  by  the  owner, 
used  for  purposes  of  a  private  interest 

In  the  case  of  City  of  Louisville  v.  Weme 
(Ky.)  80  S.  "W.  224,  the  owner  of  the  lot 
leased  it  to  the  trustees  of  the  Walnut  Street 
Baptist  Church  for  a  term  of  20  years,  with- 
out rent  for  the  purposes  of  a  mission 
church.  The  provisions  of  the  statute  of 
that  state,  as  given  in  the  opinion,  provided 
exemption  from  taxation  to  "places  actually 
used  for  religious  worship,  with  the  grounds 
attached  theretjt,  and  used  and  appurtenant 
to  the  house  of  worship."  The  court  there 
held  the  property  was  sho^wn  to  be  within 
the  terms  of  the  exemption,  because  of  the 
fact  that  Its  entire  use  was  for  religious  pur- 
poses. But  neither  the  facts  nor  the  pro- 
visions of  the  statute  of  that  case  are  at 
all  like  the  instant  one.  And  yet  it  is  not 
doubted  tliat  the  statute  of  Texas  would  ap- 
ply to  and  cover  an  exemption  upon  the 
same  f&cts  of  the  case  Just  mentioned.  For 
illustration:  If  the  owner  here  had  agreed 
for  his  property  to  be  used  by  the  church 
for  purely  religious  worship,  rent  free,  the 
exemption  would  apply.  It  would  apply  be- 
cause the  entire  and  full  use  of  the  property 
would,  in  such  case,  be  without  a  "view  to 
profit"  by  any  one.  And  it  would  likewise 
apply  where  a  church  owns  the  property  and 
uses  it  exclusively  for  religious  worship.  In 
each  instance  the  property  would  be  put  to 


the  use  only  of  religious  wor^h^,  and  that 
would  be  clearly  within  the  terms  of  tbe 
act  But  where  the  facts,  as  here,  appear 
otherwise,  the  terms  of  the  act  are  not  met 
In  Scott  V.  Society  of  Russian  Israelites, 
B9  Neb.  571,  81  N.  W.  624,  the  owner  of  the 
premises  leased  it  to  the  society  for  10  years 
for  a  monthly  rentaL  The  statute  there 
provided,  as  <Usclosed  by  the  opinion,  an  ex- 
emption to  property  "used  exclusively  for  re- 
ligious worship."  The  court  there  held  that 
tbe  exemption  did  not  depend,  under  the 
terms  of  the  statute,  upon  the  ownership  of 
the  property,  but  upon  the  uses  that  sodi 
property  subserves.  But  the  difference  be- 
tween that  statute  and  the  statute  of  this 
state  can  be  appreciated  the  moment  it  is 
stated.  In  that  statute  there  was  no  limita- 
tion upon  the  exemption.  In  the  statute  of 
this  state  there  Is  the  limitation  that  such 
property  must  not  be  used  with  "a  view  to 
profit" 

But  to  the  contrary  of  that  case  Is  the 
case  of  State  v.  MacGum,  187  Mo.  238,  86 
8.  W.  139,  2  Ann.  Cas.  808,  where  a  lot  was 
leased  at  an  annual  rental  to  a  school  board 
to  be  used  for  school  purposes.  The  statute 
there,  as  stated  In  the  opinion,  exempted 
from  taxation  "lots  In  incorporated  cities 
when  tbe  same  are  used  exclusively  for 
schools."  There  the  court  held  tbat  to  con- 
stitute an  "exclusive"  use  of  the  prHulses 
for  school  purposes  there  must  be  no  profit 
or  gain  from  the  property  at  the  hands  of 
the  owner.  And  that  case  cites  several  de- 
cisions of  other  states,  which  can  be  referred 
to,  placing  the  same  construction  upon  simi- 
lar statutes. 

Appellant  also  cites  and  relies  on  the  cases 
of  Vail  V.  Beach,  10  ECan.  214;  Anniston  v. 
State,  160  Ala.  258,  48  South.  660.  In  both 
of  those  cases  the  statute  In  hand  merely 
declared  the  property  exempt  "when  the 
same  are  used  exclnslrely"  for  the  purposes 
named.  And  the  statute  of  this  state,  as 
before  observed,  Is  not  intended  to  grant 
exemption  without  limitation.  This  differ- 
ence makes  inapplicable  the  cases  cited. 

The  Judgment  is  reversed  and  here  ren- 
dered in  favor  of  the  dty  of  Dallas  for  the 
amount  of  the  taxes,  Interest  and  penalty 
sued  for  against  appellee  Cochran,  with  a 
foreclosure  of  the  tax  lien  against  the  prop- 
erty described  against  both  appellees.  The 
costs  of  Uie  trial  court  and  of  this  ai^peel 
will  be  taxed  against  ai^leea. 


BaSSOtJRI.  O.  &  G.  RY.  CO.  OF  TBXAS 

BROWNING  et  al.    (No.  12890 
(Court  of  Civil  Ajveals  of  Texas.  Texarkaaa. 
March  26.  1914.) 

1.  Depositions  ({  83*)— Notice— TncE  of  Fil- 
ing. 

Defendant  cannot  object  to  depositioos  tak- 
en and  used  on  behalf  of  plaintiff,  on  the  gronnd 
that  defendant  bad  not  been  leg^ly  served  with 
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dtttioo  wbCD  the  dopositioiis  weve  taken.  In 
tHat  It  was  seired  In  tbe  wrong  corporate  name. 

tEd.  Note.— For  other  cases,  see  Depoaitiona, 
Cent  Dig.  H  219-226;  De&Dig.  1  S3.*] 

1  I^posmoKB  (1  83*>— Tna  of  Objictzokb. 

Under  Bev.  St.  1011,  art  3676.  providing 
that  objections  to  the  form  or  manner  of  taking 
dqpodtiona  shall  be  made  and  determined  at  the 
first  term  of  court  after  the  deposition  is  filed, 
and  not  thereafter,  a  motion  to  aappresa  deposi- 
tiaoB  on  the  groand  that  notice  of  the  filing  of 
fatterrogatoiira  for  the  purpose  of  takii»  deposi- 
tiuu  was  not  served  ti^th  citation  coald  be  de- 
nied, where  not  mode  nntil  the  second  term  after 
the  depositions  were  filed. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  H  229-226;  Dea  Dig.  i  &.*] 

3.  EviDENCB  (S  471*}— CoNomeiOKS  of  Wit- 
ness. 

Evidence  that  a  railroad  engine  was  throw- 
ing more  sparks  at  a  particular  time  than  was 
lUaalh  thrown  by  other  engines  passing  in  that 
direction  was  not  objectionable  as  a  conclusion, 
in  absence  of  a  showing  that  witness  was  not 
capaUe  of  telling,  frran  oheer(Bti<m,  whether  the 
engine  threw  more  sparks  than  engines  usually 
did  in  paming  that  poioL 

[Ed.  Note:— For  other  casesL  see  Evidence, 
Cent  Dig.  U  2149-2186;  DeeTblg.  |  471.*] 

Appeal  from  Orayaon  C0111U7  Court;  3.  O. 
AdamsoD,  Judge. 

Action  by  William  Browning  and  others 
tgalnst  the  Hissouri,  Oklataoma  &  Gulf  Rail- 
way Company  of  Texas.  From  a  Judgment 
for  plaintifis,  defendant  appeals.  Affirmed. 

Jno.  T.  Sn^,  of  Denlson,  for  appellant 
Wolfe;,  Wood  &  Haveo,  of  Sherman,  for  ap- 
peOeee. 

HODOBS,  J.  On  January  16, 1913,  the  ap- 
pellees filed  this  suit  against  the  appellant 
to  recover  damages  for  the  destruction  of  a 
hoose  by  flr&  It  is  alleged  that  the  fire 
originated  from  sparks  emitted  by  one  of  the 
appellant's  locomotlTeB,  and  that  the  appel- 
lant was  negligait  In  Its  equipment  and  oper- 
ation. In  a  trial  before  a  jury,  a  verdict  and 
Judgment  were  rendered  In  favor  of  the  ap- 
peUees  for  «250. 

The  first  assignment  of  error  Is  as  follows : 
"The  coart  erred  In  overmling  and  failing 
to  sustain  the  motion  of  this  defendant  to 
quash  and  suppress  ttie  depositions  of  Maggie 
Robinson  and  Columbus  Dibble,  and  In  per- 
mitting the  plaintiff  to  use  and  offer  In  evi- 
dence the  deposition  of  said  Maggie  Robin- 
son, for  this:  That,  at  the  time  the  deposi- 
tion of  the  said  Ma^e  Robinson  was  taken, 
this  defendant  was  not  a  party  to  this  suit, 
and  no  citation  commanding  it  to  appear  and 
answer  had  te&t  served  upon  it  as  provided 
by  law,  and  this  defendant  filed  no  cross-lU' 
terrogatories  to  said  witness,  or  otherwise  In 
uy  manner  entered  its  appearance  herein,  and 
Bald  deposition  was  taken  and  returned  at  a 
time  when  this  defradant  was  not  a  party 
thereto,  and  said  deposition  was  not  proper- 
ly admissible  In  evidence  against  this  defend- 
ut"  The  proposition  following  this  assign- 
ment  is  as  follows:  "A  deposition  taken  by 
plaintiff  Is  not  admissible  in  evidence  against 


a  defendant  in  a  suit  when  said  defendant, 
at  the  time  said  deposition  was  taken,  had 
not  been  made  a  party  to  such  jsnit  and  bad 
In  no  way  waived  its  right  to  object  to.  Qie 
admission  of  such  deposition." 

It  appears  from  tbe  record  before  as  that 
tbe  corporate  name  of  the  appellant  Is  tbe 
Missouri,  Oklahoma  &  Oulf  Railway  Compa- 
ny of  Texas.  Tbe  citation  Issued  upon  tbe 
fiUng  of  the  plalntiLOCs'  original  petition  and 
served  upon  its  agent  in  certain  parts  omit- 
ted the  words  "of  Tocas"  from  tbe  name  of 
the  def^dant  in  the  snlt  The  same  words 
were  also  absent  in  the  return  of  tbe  sheriff. 
No  question  la  made,  however,  about  the 
service  of  the  citation  b^ng  upon  tbe  duly 
autborixed  agent  of  the  appellant  and  within 
proper  time.  At  tbe  next  term  of  the  court 
after  the  service  of  tbe  citation,  the  appel- 
lant did  not  answer  before  the  return  day. 
No  Judgment  was  taken  by  d^ault,  but  coun- 
sel for  tbe  appellees  asked  for  and  obtained 
permission  of  the  court  to  have  tbe  citation 
amended  by  adding  the  words  "of  Texas"  In 
the  body  of  the  citation  and  also  In  the  re- 
turn of  the  sheriff.  Those  portions  of  the 
citation  material  to  be  considered  in  this 
connection  are  as  follows:  '*Xou  are  hereby 
commanded  to  summon  the  Missouri,  Okla- 
homa &  Oulf  Railway  Company  (of  Texas), 
a  corporation,  by  summoning  O.  H.  Payne, 
its  local  agent,"  etc.,  "then  and  there  to  an- 
swer the  petition  filed  in  said  court  on  the 
16th  day  of  January,  1913,  wherein  William 
Browning  Is  plaintiff,  and  the  Missouri,  Ok- 
lahoma &  Gulf  Railway  Company  (of  Texas), 
a  corporation,  is  defendant;  the  file  num- 
ber of  said  snlt  being  8676."  Then  follow  a 
statement  of  the  nature  of  plaintiffs*  demand 
and  the  usual  provisions  commonly  embodied 
in  citations.  After  the  amendment  of  tbe 
citation  In  the  manner  above  referred  to  was 
permitted,  the  appellant  filed  an  answer  to 
the  merits,  and  on  Its  application  the  case 
was  continued  for  the  term.  At  the  next 
term  thereafter  appellant  presented  a  motion 
to  quash  the  depositions  referred  to  In  the 
assignment  The  motion  waa  based  opon  the 
assumption  that  the  citation  served  upon  Ap- 
pellant's  agent  was  Insufficient  to  require  It 
to  answer  at  the  time  the  precept  was  1»- 
Bued  to  take  die  d^msitlmis  of  tbe  witness co 
mentioned. 

In  approving  tbe  bill  of  exceptions  the  court 
adtte  the  foUovring  qualification:  "Plalntifl, 
William  Browning,  saed  the  Missouri,  Okla- 
homa Sc  Gulf  Railway  Company  of  Texas. 
When  citation  was  issued,  tbe  body  of  the 
tation  stated  the  name  of  the  defendant  as 
the  'Missouri,  Oklahoma  &  Oulf  Railway 
Company' ;  on  the  back  of  the  citation  the 
name  of  the  defendant  was  properly  stated, 
as  alleged  In  plaintiffs'  petition  (L  e.,  'Mis- 
souri, Oklahoma  &  Gulf  Railway  Company  of 
Texas.'  The  nxunber  in  the  body  of  tbe  d- 
tatlon  was  8676,  and  the  number  on  the  back 
of  tbe  citation  was  S676.  The  AdUssonri,  Ok- 
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lahoma  &  OaU  Railway  Company  filed  an 
answer  In  this  case  the  Mlssonri,  Oklaboma 
ft  OuU  Railway  Ciompany  of  Texas  refused 
to  answer.  The  plalntUC  then  filed  a  motion 
to  permit  the  clerk  to  amend  the  citation 
by  writing  In  the  body  of  the  citation  the 
words  'of  Texas'  after  the  words  'the  Mis- 
souri, (Hclahoma  ft  Golf  Railway  Company.' 
Upon  hearing  of  this  motion  It  was  shown 
that  Q.  H.  Payne  was  the  agent  and. only 
agffiit  of  the  Missouri,  Oklahoma  ft  Oulf  Rail- 
way Company  of  Texas  in  Grayson  county, 
Tex.,  and  that  service  was  bad  upon  the  said 
G.  H.  Payne.  The  motion  to  amend  the  cita- 
tion was  granted,  and,  when  the  same  was 
amended,  the  Missouri,  Oklahoma  &  Golf 
Railway  Company,  of  Texas  filed  answer,  and 
at  the  same  time  filed  a  motion  for  a  continu- 
ance^ which  said  motion  for  continuance  was 
granted.  Two  depositions  were  taken  by  the 
plaintiff,  pending  the  proceedings  above  stat- 
ed. The  defendant  refused  to  cross  either 
set  of  interrogatories.  The  plaintiff  had  new 
sets  of  Interrogatories  Issued  to  take  the 
depositions  of  these  same  two  witnesses.  At 
the  next  term  of  court,  the  case  was  set 
down  for  trial,  and,  when  same  was  reached 
for  trial,  def^dant  filed  a  motion  to  quash 
the  depositions.  -Plaintiffs'  attorneys  stated 
in  open  court  that  one  of  the  depositions  had 
been  retaken  and  returned  Into  court;  that 
he  was  Informed  by  the  notary  taking  the 
depositions  that  the  other  deposition  had 
been  taken;  and  that  the  same  would  be  re- 
turned Into  court  that  day.  The  motion  to 
suppress  the  depositions  was  then  overruled. 
The  deposition  of  the  witness  Columbus  Dib- 
ble being  retaken,  l^e  same  was  read  with- 
•  out  objection.  Th$  deposition  of  Maggie 
.  Robinson  not  being  returned  during  the  trial, 
the  court  permitted  the  original  deposition 
to  be  read,  over  the  objection  of  the  defend- 
ant The  day  after  the  trial  the  other  depo- 
sition of  the  witness  Maggie  Robinson  was 
returned  Into  court  When  the  defendant 
presented  a  motion  for  a  new  trial  In  this 
case,  I  consulted  the  original  deposition  of 
the  witness  Maggie  Robinson  and  her  deposi- 
tion as  retaken,  and  saw  that  the  same  were 
identically  the  same,  with  the  exception  of 
her  answers  to  three  cross-interrogatories. 
Without  setting  out  her  answers  to  these 
three  cross-Interrogatories,  the  same  simply 
corroborate  her  direct  testimony,  and  the 
motion  for  a  new  trial  was  overruled  be- 
cause a  reading  of  the  original  deposition 
was  not  harmful  to  the  defendant" 

[1]  In  legal  effect  the  contention  here  is 
that  the  appellant  was  not  required  to  ob- 
serve any  notice  with  reference  to  the  filing 
of  interrogatories  for"  the  purpose  of  taking  a 
.deposition  until  after  it  had  been  legally 
served  with  the  citation.  We  do  not  under- 
stand that  to  be  the  correct  rule  of  law. 
Eottwltz  v.  Bagby,  16  Tex.  656;  Connor  t. 
Mackey,  20  Tex.  748. 

It  appeared  from  the  bill  ot  exceptions  In 
the  first  case  referred  to  abor^  that  the 


plainUfl  on  the  trial  offered  In  evidence  a 
depositiou  to  which  defendant  objected  up- 
on the  ground  that,  at  the  time  of  serving  the 
notice  upon  him,  he  had  no  notice  of  any 
snlt  by  the  plalntlfl  against  him.  Judge 
Wheeler,  In  rendering  the  opinion  of  the 
court,  said  this  was  an  objection  whlcb 
should  have  been  presented  by  a  motion  to 
suppress  on  account  of  the  manner  and 
form  of  taking  the  deposition,  and  that  the 
objection  was  properly  overruled  because  not 
seasonably  made  iu  the  manner  required  by 
law.  He  adds,  however:  ."But  If  It  had 
been  taken  in  time,  the  objection  was  not 
tenable.  The  interrogatories  and  notice 
served  upon  the  def^dant  sufficiently  ap- 
prised him  that  the  depositions  were  intend- 
ed to  t>e  used  in  the  trial  of  a  salt  then  in- 
stituted against  him;  and  there, was  nothing 
to  prevent  his  propounding  cross-Interroga- 
tories to  the  witness,  if  he  cliose  to  do  so, 
though  the  citation  had  not  been  served  upon 
him." 

In  the  second  case  referred  to  the  same 
Judge  used  this  language:  "It  is  no  objef- 
tloQ  to  the  taldng  of  depositions,  to  be  read 
upon  the  trial,  that  the  defendant  has  not 
answered.  He  is  allowed  time  to  file  hi:4 
answer;  but  as  he  may  be  required  to  pro- 
ceed to  trial  Immediately  after  having  an- 
swered, it  is  proper,  and  may  be  necessary, 
that  he  take  steps  in  advance  to  obtain  his 
evidence.  His  failure  to  do  so,  when  he 
might  have  obtained  it  would  deiwlve  him 
of  the  right  to  a  continuance." 

[2]  It  does  not  appear  from  the  bill  of  ex- 
ceptions or  from  the  facts  stated  in  the 
brief  of  the  app^nt  that  notice  of  the  fil- 
lip of  the  Interrogatories  had  not  been  prop- 
erly served  upon  it  It  does  appear,  how- 
ever, that  this  objection  was  not  urged  uo- 
tl]  the  second  term  of  the  court  after  the 
depositions  had  been  filed.  Article  3676  pro- 
vides: "When  a  d^msltion  shall  have  been 
filed  in  the  court  at  least  one  enUre  day 
before  the  day  on  which  the  case  is  called 
for  trial;  no  objection  to  the  form  thereof, 
or  to  the  manner  of  taking  the  same,  stiall  be 
heard,  unless  such  objections  are  in  writing 
and  notice  thereof  is  given  to  the  oppo.slte 
counsel  before  the  trial  oommences:  Provid- 
ed, however,  that  such  objections  shall  be 
made  and  determined  at  the  first  tenu  of  the 
court  after  the  depositiou  has  been  filed,  and 
not  thereafter."  The  court  had  the  author- 
ity to  refuse  to  entertain  this  motion  at  the 
time  it  was  presented,  under  the  for^uluc 
provisions  of  the  statute. 

[3]  The  second  assigimient  of  error  com- 
plains of  one  of  the  answers  given  by  the 
witness  Maggie  Robinson,  upon  the  ground 
that  it  was  the  conclusion  of  the  witness,  and 
not  a  statemrait  of  a  fact  The  answer  was 
as  follows:  "The  engine  was  throwing  more 
sparks  than  was  usually  thrown  by  other  en- 
gines passing  that  point  In  that  direction." 
There  la  nothing  In  the  statemrat  in  appel- 
lants bxltf  Moompanylns  this  aaslcnnient 
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which  f Qdlcatee  that  the  witness  was  not  ful- 
ly capable  of  telling  from  her  actual  obser- 
Titlon  whether  this  engine  threw  more 
qwTks  than  enginea  usually  did  In  passing 
that  point.  The  objection  la  nnteDabla^  and 
the  assdgnmMit  Is  OTermled. 
The  Judgment  Is  affirmed. 


CHICAGO,  K.  I.  &  6.  £7.  CO.  T.  PORTER 
et  aL   (Na  1282^ 

(Court  of  Civil  Appeals  of  Texas.  Tezarkana. 
April  1, 1914.  Rebearins  Denied 
April  16.  1914.) 

1.  RAIIJtOADB  (i  412*)— IRJUBIES  TO  ANIHAU 

—Fences. 

Tboagh  a  railroad  company  bad  feoced  iti 
ri^t  of  war  aufficiently  to  prevent  stock  from 
cettii%  upon  the  track,  its  duty  to  keep  its 
ritht  of  way  mifficiently  incloaed  was  not  tnere- 
after  discbarBed  by  tbe  exercise  of  ordinary  care 
to  ^T"'"!"'"  the  fence. 

[Ed.  Mote.— For  other  cases,  see  Bailroada, 
Cent  Dig.  |S  14C1-14B8;  Dec  Dig.  |  412.*] 

2.  RaIUOADB    (I   441*)  —  IRJITBIXS  TO  LIVE 

Stock. 

Where  a  horse  was  killed  apon  tbe  right  of 
way  of  tbe  defendant  railroad  company,  it  is 
presumed  that  defendant's  train  ran  bim  down, 
and  it  has  the  burden  of  proving  that  tbe  train 
was  owned  and  operated  by  another  company, 
though  tbe  petition  alleged  that  tbe  borse  was 
ran  down  by  defendant's  train. 

(Ed.  Mote.— For  other  cases,  see  Railroads, 
Cent  Dig.  fl  U75-1696;  Dec.  Dig.  1  441.*] 

iL  HUHICIPAI.  GOSFOBATIOHB  (|  763*)— I<U.- 

BiLiTT  FOB  Acts  of  Aobnts. 

Where  the  Berrants  of  a  mnnieipality  negli- 
gently noade  an  opening  in  the  fence  of  a  rail- 
road company,  and  a  borse  which  strayed 
tbroogh  the  opting  was  killed  on  the  tracks,  tbe 
muttidpality  is  not  liable  to  tbe  railroad  com- 
pany, unless  the  making  of  tbe  opening  was 
within  the  scope  of  the  authority  of  its  agents. 

[Ed.  Note.— For  other  case^  see  Municipal 
Corporations,  Cent  Dig.  {{  1SB4,  1686;  Dec 
Dig.  S  75a*J 

Appeal  from  Dallas  County  Court;  W.  F. 
Whitehnrst,  Judge. 

ActSxm  by  D.  K.  Porter  against  the  Chl- 
cago,  Rock  Island  &  Qulf  Railway  Company, 
whldt  Impleaded  tbe  dty  of  Dallas.  From 
Jadgmmt  tot  plalntUt,  wblch  denied  tbe  de- 
fiendant  relief  against  the  Imideaded  city, 
defendant  appeals.  Affirmed. 

This  was  a  salt  by  appellee  Porter  against 
appellant  to  recover  the  value  of  a  horse 
killed  by  a  train  operated  over  Its  line  of 
railway.  It  was  alleged  that  the  horse  was 
killed  "through  the  negligence  and  want  of 
ordinary  care  of  defendant's  agents  and  em- 
ployes operating  its' said  care,  and  through 
tbe  failure  of  said  defendant  to  protect  the 
railroad  by  proper  fencing  at  this  point" 
Appellant  In  its  answer  allied  that  its  line 
of  railway  was  properly  fenced  at  the  place 
where  the  animal  was  killed,  but  that  em- 
ployfe  of  the  dty  of  Dallas,  while  laying 
^ter  mains  for  Chat  dty,  "broke  down  and 
removed  the  fence"  which  Inclosed  its  right 
of  way,  **and  left  Oie  same  opoi,  so  that 
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horses  and  other  animals  could  get  through 
the  same  and  upon  the  defendant's  track, 
and  defendant  dbiarges  that  the  plaintiffs 
borse,  which  is  alleged  to  have  been  klUed. 
and  for  which  be  sues,  got  through  the  open- 
ing left  by  the  servants  and  the  employes  of 
the  said  city  of  Dallas  and  upon  the  track  of 
defendant  and  was  killed."  Appellant  ask- 
ed that  the  dty  of  Dallas,  the  other  appelleej 
be  made  a  party  to  the  suit,  and  that,  in  the 
event  appellee  Porter  recovered  against  it,  it 
have  a  recovery  over  against  said  dty.  The 
dty  of  Dallas,  having  been  made  a  party, 
filed  an  answer.  The  verdict  and  Judgment 
were  in  favor  of  appellee  Porter  against  ap- 
pellant for  tbe  sum  of  9250  as  tbe  value  of 
the  horse,  and  in  favor  of  the  city  as  to  ap- 
pellant's suit  a^inat  It 

Lassiter,  Harrison  ft  Rowland  and  Ben- 
nett Hiil,  all  of  Dallas,  for  appeUant '  W. 
J.  Rutledge,  Jr.,  C.  •  F.  O'Donnell,  M.  B. 
Church,  and  O.  O.  Adams,  all  of  Dallas,  tor 
appellees. 

WII/LSON,  C.  J.  (after  stating  the  facts  as 
above).  [1]  The  court  instructed  the  Jury, 
other  conditions  concurring,  to  find  for  ap* 
pellee  Porter  if  they  believed  from  the  evi- 
dence  that  appellant  "failed  to  keep  its  track 
fenced  with  a  fence  sufficient  to  prevent  stock 
of  ordinary  dodlity  from  getting  through  and 
upon  tbe  railroad  track."  Having  properly 
fenced  its  track,  in  the  first  Instance,  appel- 
lant insists  that  the  duty  it  owed  was  only 
to  use  ordinary  care  to  keep  it  so  fenced,  and 
dtes  Ry.  Go.  v.  Reltz,  27  Tex.  Civ.  App.  411, 
66  S.  W.  1088,  dedded  by  the  Court  of  Civil 
Appeals  for  the  First  District,  as  conclusive 
of  Its  contention.  In  Ry.  Co.  v.  Pruitt,  49 
Tex.  Civ.  App.  370,  110  S.  W.  966,  this  court 
held  to  tbe  contrary,  and  tbe  Supreme  Court. 
In  answering  a  question  we  then  certified  to 
it,  settled  the  question  against  appellant's 
contention,  holding  that  "the  condition  upon 
which  tbe  immunity  is  allowed  Is  that  the 
road  shall  be  fenced;  that  is,  that  It  shall 
be  sufficiently  Inclosed  to  prevent  the  passage 
of  live  stock,  and  not  that  it  shall  exercise 
ordinary  care  to  see  that  It  Is  maintained  in 
that  condition." 

[2]  It  was  shown  that  other  railway  com- 
panies also  operated  trains  over  appellant's 
track  at  tbe  point  where  the  horse  was 
killed,  but  tbe  nature  of  tbe  arrangement  be- 
tween appellant  and  said  other  companies 
under  which  they  so  used  the  track  was  not 
shown.  Whether  tbe  horse  was  killed  by  a 
train  operated  by  appellant  or  by  a  train 
operated  by  one  of  said  other  railway  com- 
panies did  not  appear  from  the  testimony. 
Appellee  Porter  having  alleged  that  his 
horse  was  killed  by  one  of  Its  trains,  appel- 
lant insists  he  was  bound  to  prove  it,  and, 
failing  to  do  so,  was  not  entitled  to  recover 
against  it  Bat  in  such  a  state  of  the  case 
we  think  a  presumption  should  be  Indulged 
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that  the  horse  was  klUed  by  one  of  appel- 
lant's trains.  "It  Is  a  sound  proposition, 
often  applied,"  said  the  Supreme  Oonrt  in 
By.  Co.  T.  MiUer,  98  Tex.  273,  83  S.  W.  183, 
**tlhat  a  corporation,  shown  to  be  owner  of  a 
railroad  in  the  operation  of  which  a  wrong 
has  been  done,  is  presumed  to  be  in  the  pos- 
aeeslon  and  operation  of  Its  road.  «  •  • 
The  presnmptlon  to  which  we  haye  referred 
puts  upon  the  owner  of  a  railway,  on  which 
an  injuiy  has  been  inflicted  by  moving  cara, 
the  burden  of  showing,  at  least,  that  snch 
cars  were  not  operated  It  or  nndw  Its 
control." 

What  has  been  said  disposes  of  the  assign- 
ments, except  one,  which  question  the  Talid- 
Ity  of  tiie  Judgment  In  so  tar  as  it  is  In  faror 
of  appellee  Porter  against  appellant.  In  the 
one  excepted,  u^)eUant  complains  of  the  re- 
fusal of  the  court  to  peremptorily  Instruct 
the  Jury  to  find  In  its  favor.  On  the  issue 
between  appellee  Porter  and  appellant,  we 
think  the  testimony  would  have  more  nearly 
justified  a  peremptory  instruction  to  find  In 
favor  of  the  former. 

[3]  Tbe  other  assignments  question  the 
correctness  of  the  action  of  the  court  in  giv- 
ing and  refusing  Instructions  with  reference 
to  appellant's  claim  of  a  right  to  recover 
over  against  l^e  dty  of  Dallas  in  the  event 
appellee  Porter  recovered  against  it 

Other  conditions  concurring,  the  court  told 
the  jury  to  find  In  appellant's  favor  against 
said  city,  if  they  believed  Its  employes  "neg- 
ligently made  an  opening  or  gap"  in  appel- 
lant's fence.  The  contention  Is  that,  if  the 
city's  employes  made  an  opening  In  the  fence 
through  which  the  horse  passed  from  the 
pasture  In  which  it  was  confined  to  appel- 
lant's track,  their  act  constituted  a  willful 
trespass,  for  the  consequences  of  which  the 
city  was  liable.  If  the  Instruction  was  er- 
roneous, we  think  It  was  so  because  too 
favorable  to  appellant  Unless  tbe  act  of 
the  employes  In  makiug  the  opening  in  ap- 
pellant's fence  was  within  the  scope  of  their 
employment  the  dty  was  not  liable,  whether 
the  act  was  willful  or  merely  negligent.  S 
Abbott's  Mun.  Corp.  $  973  et  seq.;  City  of 
Galveston  t.  Brown,  28  Tex.  Olv.  App.  274, 
67  S.  W.  156.  We  have  found  nothing  In  the 
record  showing  that,  if  the  employ^  of  the 
city  made  the  opening  in  the  fence,  they  did 
so  in  the  performance  of  a  duty  arlslDg  out 
of  their  employment  The  evidence  rather 
tends  to  show  that,  if  they  made  the  open- 
ing. It  was  for  their  own  personal  conven- 
ience merely  in  readiing  a  lake  of  water  in- 
side the  pasture. 

For  the  reason  just  suggested,  we  think  the 
court  did  not  err  when  he  refused  appellant's 
request  to  Instruct  the  jury  to  find  for  It  as 
against  the  city  in  the  event  they  found  In 
favor  of  appellee  Porter,  If  they  believed 
employes  of  the  dty  "cut  down  the  fence  or 
left  down  a  gap  In  the  fence,  *  •  •  and 
that  plainttfTs  horse  went  through  the  open- 


ing in  said  fence  uid  was  uned."  If  tba 
employes,  for  purposes  of  their  own,  and  act- 
ing without  the  scope  of  their  employment 
made  the  opening  in  the  fence,  the  dty  wu 
not  liable  for  the-  consequences  of  their  act 
The  judgmmt  is  afflnned. 


WILSON  et  al.  v.  SBABS. 

(Court  of  Civil  Appeals  of  Texas.  Texarkui. 
April  1, 1914.  Rehearing  Denied 
April  16,  1914.) 

Bbokkbs  (I  40*)  —  CoMPENSATioir  —  Bmflot- 

UENT  OF  BaOKBS. 

Where  the  owner  of  land  told  a  broker  "to 
look  aroand  and  find  a  purchaBer,"  she  aatbor- 
ized  him  to  perform  a  nluable  service;  aiid 
while  it  may  liave  constitnted  merely  an  offer 
which  might  be  withdrawn  before  a  purcfaaseT 
was  secored,  where  the  offer  was  not  with- 
drawn, and  the  owner  sold  to  a  purchaser  with 
whom  she  had  been  broodit  In  tonch  throogfa 
the  broker,  knowing  that  the  broker  had  showed 
tbe  land  to  such  purchaser,  the  law  will  imply 
a  promise  to  pay  the  brokers  ooinmissiao. 

[Bd.  Note.— For  other  cases,  see  Brokoi, 
Cent  Dig.  K  38-40;  Dec  Dig.  |40.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty ;  Kenneth  Force,  Judge. 

Action  by  G.  W.  Bean  against  Utura  C 
Wilson  and  othera    From  a  jndgmeut  tat 

plaintiff,  defendants  appeal.  Affirmed. 

Seth  Shepard,  Jr.,  of  Dallas,  for  appel- 
lants. W.  L.  MatUs  and  Leake  ft  HouTt  ftU 
of  Dallas,  for  appellee. 

HODGES,  J.  This  suit  was  Instituted  by 
the  appellee  against  the  appellants  to  re- 
cover the  sum  of  1615  daimed  as  commis- 
sions on  the  sale  of  a  tract  of  land  situated 
In  Dallas  county.  In  a  trial  before  the  court 
without  a  jury  a  judgment  was  rendered  Id 
favor  of  the  plaintiff  below  for  the  amount 
sued  for. 

Tbe  petition  alleged,  among  other  things, 
that:  "On  or  about  the  4th  of  October,  1910, 
the  plaintiff  was  employed  by  the  defendants 
and  each  of  them,  acting  for  themselves  and 
acting  through  their  agent  with  the  knowl- 
edge and  approval  of  the  said  defendants 
and  each  of  them,  to  make  a  sale,  on  the 
usual  commission,  of  a  certain  farm  belong- 
ing to  the  defendants  or  one  of  them,  situat- 
ed near  the  town  of  Rdnhart,  Dallas  coun- 
ty, Tex. ;  the  said  farm  consisting  of  at)out 
220  acres.  That,  for  the  said  services  to  be 
rendered  by  the  plaintiff  in  making  sale  of 
said  farm,  the  defends^ts  and  each  of  them 
expressly  and  impliedly  promised  and  agreed 
to  pay  to  the  plaintiff  the  usual  brokerage 
commission,  which  said  usual  commission 
Is  and  was  6  per  cent  of  the  amount  for 
which  the  property  sells."  mien  follow  oth- 
er allegations  showing  that  the  appellee 
performed  the  services  contemplated  by  the 
parties,  and  that  the  sum  sued  for  Is  the 
amount  to  which  he  was  entitled  as  a  com- 
mission of  t3ie  purchase  price  tit  fba  property. 
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Tbe  tects  show  that  the  land  was  the  sepa- 
rate property  of  Mrs.  Wilson. 
Tbe  court  toimd  the  following  tacts: 
"(1)  I  find:   That  lu  the  year  1910  Mrs. 
Laara  O.  Wilson,  wife  of  Hunter  L.  Wilson, 
in  her  a^iarate  right,  was  the  owner  of  the 
furm  known  as  the  *01ct  John  Hughes  Farm,' 
located  near  Oarland,  Tex.  That  she  bought 
the  place  about  the  summer  of  1909,  and 
sold  it  In  the  faU  of  1910  to  Lather  Goforth. 
That  some  time  during  the  summer  of  1910 
Mrs.  Wilson,  the  defendant,  had  a  conversa- 
tkm  with  the  plaintiff,  G.  W.  Sears,  in  rela- 
tion to  the  sale  of  the  said  property  for  her. 
That  this  conversation  occurred  at  the  said 
farm,  and  Mrs.  Wilson  stated  to  the  plain- 
tiff. In  answer  to  his  inquiry  if  she  wanted 
to  sell  her  farm,  that  she  would  sell  any- 
thing she  bad,  provided  she  could  make  a 
^oBt  on  11^  and  asked  the  plaintiff  to  look 
around  and  see  if  be  could  get  a  puxcbasN, 
whidi  he  did.   That  plalntUT  had  received 
a  ciunmission  from  John  T.  Hughes  when 
he  sold  the  same  place  to  Mrs.  Wilson  for 
making  the  sale,  which  fact  was  known  to 
Mis.  ^nisoa   TbBt  Mrs.  unison  also  knew 
that  Sears  was  accustomed  to  receive  com- 
ndaslooa  on  land  salea  made  by  him.  There 
was  no  written  contract,  and  nothing  was 
satd  abont  conunlsrions,  but  plaintiff  under- 
stood that,  if  he  secured  a  satisfactory  sale, 
be  wonld  receive  a  commiasi<Hi,  as  also  did 
Mrs.  Wilson.   In  addition  to  tbe  conversa- 
tion between  plaintiff  and  Mrs.  Wilson,  the 
plahitUC,  some  months  later,  had  a  talk  with 
Mr.  John  V.  Hu^es,  a  relative  of  Mrs.  Wil- 
son ;  Mrs.  mison  at  tliat  time  being  absent 
in  New  TOTk,  and  Mr.  Hughes  attending  to 
her  business  matters  for  her  In  her  absence. 
That  plaintiff  asked  Mr.  Hughes  it  Mrs.  WU- 
■m  stm  wished  to  sell  her  farm,  and  he  said 
that  she  did,  and  plaintiff  told  him  that,  sub- 
seoneit  to  Us  converaatton  with  Mrs.  Wll- 
am,  he  had  interested  a  comde  of  pnrchasera 
in  the  farm,  and  had  him  send  h&:  a  tele- 
gram asking  her  what  she  would  take  for 
the  place,  and  telling  her  what  plaintiff  could 
gi!t  for  it    TbB  tetegmn  to  Mrs.  Wilson 
mentioned  the  name  of  plaintiff  and  showed 
that  be  was  engaged  in  the  effort  of  selling 
the  fiinn  for  her.  Tbe  answier  of  Mrs.  Wll- 
•n  to  Mr.  Hughes  gave  a  price  of  $14,000 
00  tbe  Ikrm,  if  sale  should  be  made  by  a  cer- 
tain date.    The  contents  of  this  telegram 
woe  communicated  by  Mr.  Hughes  to  plain- 
tiff. In  the  conversation  between  plaintiff 
and  Hngbea  before  the  telegrams  were  sent, 
ptaintifl  asked  to  be  assured  of  bis  commia- 
alouB,  and  Hus^  stated  to  plaintiff  that 
ybi.  Wilson  would  have  to  pay  him  a  com- 
■BlBdon  if  {daintlff  atAA  tlta  farm. 

"(2)  Following  bis  conversation  with  Mrs. 
imwnt,  tbe  plalntur  actively  engaged  blm* 
Bdf  in  making  a  sale  of  ttie  term.  Be  show- 
ed pKMpeetlve  pnrchasers  oror  die  place,  In- 
dndlng  LnUier  Ooforth,  the  man  who  lata 
Pwdiaaed  the  farm  from  Bfis.  Wilson  her- 
Mlf,  and  latrodneed  Oofbrth  and  made  him 


known  to  the  tenant  on  Mrs.  Wilson's  farm, 
which  tenant  later,  at  the  instance  or  re- 
quest of  Mrs.  Wilson,  brought  Goforth  and 
another  prospective  purchaser  to  Mrs.  Wil- 
son; she  being  then  awafe  of  the  fact  that 
the  plaintiff  had  shown  Goforth  the  premises 
and  that  Goforth  was  a  prospective  purchas- 
er Introduced  to  her  tenant  by  the  plaintiff, 
she  being  otherwise  unacquainted  with  the 
said  Goforth. 

"(3)  After  plaintiff  bad  shown  the  premis- 
es to  prospective  buyers,  and  the  telegrams 
above  mentioned  bad  passed  between  Mr. 
Hughes  and  Mrs.  Wilson,  Mrs.  Wilson  with- 
in a  few  days  arrived  at  Dallas  and  regis- 
tered at  the  Southland  Hotel.  That  the  ten- 
ant of  defendant,  who  bad  been  Introduced 
to  the  prospective  buyers  by  the  plaintiff, 
brought  two  of  said  buyers  in  to  see  the  de- 
fendant Mrs.  Wilson,  and,  after  she  had  dis- 
cussed the  aale  of  the  farm  with  both  of  tbe 
two  said  buyers,  she  made  a  sale  of  the 
same  to  Luther  Goforth  for  the  sum  of  fl2,- 
300,  a  less  price  than  that  for  which  she 
had  authorized  the  plaintiff  to  mftke  sale  of 
the  farm.  The  aale  was  made  on  the  oc- 
casion of  the  first  Interview  between  Mrs. 
Wilson  and  Goforth,  tbe  purchaser.  If  Sears 
had  offered  the  place  to  Goforth  for  912,- 
300,  Goforth  would  have  made  tbe  purchase 
from  him.  Plaintiff  first  called  the  attention 
of  Goforth,  the  purchaser,  to  the  farm  as 
being  on  the  market  for  eole.  At  the  time 
that  Mrs.  Wilson  sold  the  land  to  Goforth, 
the  plaintiff  and  Qoforth  were  stiU  engaged 
in  negotiations  over  the  purchase  upon  tbe 
basis  of  the  price  whlA  had  been  given  to 
plaintiff  by  Mrs.  Wilson.  That  the  object 
of  Mrs.  WUson  in  dealing  direct  wltb  Go- 
forth  was  to  save  0ie  payment  of  a  commis- 
sion to  plaintUC.  That  t3te  usual  broker's 
commission  tor  the  sale  of  Hrm  land  is  S 
per  cent  of  the  selling  price." 

Upon  Uiese  flAidlngs,  the  court  omtilnded 
that  the  appellee  vras  mtlUed  to  recover, 
and  awarded  Jndgmoit  accordingly. 

It  is  insisted  in  this  ai^eal  that  the  fiuits 
do  not  justify  tbe  jud^ent  rendered,  be- 
cause tbey  do  not  diow  the  existence  of  a 
contract  by  which  Mrs.  WUson  became  bound 
to  pay  tbe  commissions  claimed.  The  appel- 
lee testlfled,  among  other  things,  as  follows: 
"I  talked  to  her  (Mrs.  Wilson)  about  selling 
tt  one  day  when  she  was  at  the  farm.  She 
came  over  and  stayed  all  nig£ht  and  I  asked 
her  if  she  wanted  to  sell  the  farm,  and  she 
said  she  would  sell  anything  she  had,  pro- 
vided she  could  make  a  profit  on  It,  and 
asked  me  to  look  around  and  see  If  I  could 
get  a  pnichaaer,  and  I  did  so.  Tbe  time  I 
had  this  conversation  with  her  was  along 
seraral  months  before  I  sold  tbe  place."  The 
testimony  in  other  respects  supports  the 
court's  flndii^  of  fact,  unless  it  be  that 
portion  where  he  finds  tliat  Mrs.  Wilson  re- 
ceived  and  replied  to  the  telegram  sent  by 
Hughes.  According  to  bet  testimony,  at  the 
time  this  tel^ram  was  received  in  New 
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York  Bfae  was  on  her  my  to  Texas  and  did 
cot  ace  It,  and  knew  nothing  of  any  reply 
having  been  gent;  the  tel^ram  was  received 
and  answered  by  l^er  husband  In  faer  name. 
She  further  testified  that  Mr.  Hughes  bad 
no  antboritgr  to  represent  her  in  bee  real 
estate  transactions.  Goforth  testified  tbat 
he  desired  to  buy  tbe  property,  and  went  to 
Sears,  the  appellee,  for  the  purpose  of  as- 
certaining the  name  of  the  owner,  and  wheth- 
er  or  not  it  was  for  sal&  He  corroborates 
Sears  In  the  fact  that  the  latter  showed  him 
over  the  premises  and  undertook  to  com- 
municate with  Mrs.  Wilson  throngAi  Ur. 
Hughes.  He  also  testified  that,  at  the  time 
he  and  Mrs.  Wilson  concluded  to  trade,  he 
told  her  that  Sears  had  diown  him  over  the 
property. 

.Counsel  for  appellants  insist  that,  taking 
the  language  of  the  appellee  as  to  what  oc- 
curred between  him  and  Mrs.  Wilson  In  Its 
most  favorable  light,  It  Is  not  sufficient  to 
support  the  conclusion  tbat  a  binding  con- 
tract was  made  between  the  parties.  We  do 
not  think  it  is  necessary  to  hold  that  a  con- 
tract  In  Its  entirety  was  concluded  between 
the  appellee  and  Mra  WUson  at  the  time 
referred  to,  in  order  to  support  the  judg- 
ment When  Mrs.  Wilson  expressed  a  will- 
ingness to  sell  her  land  and  told,  the  appellee 
to  find  a  purchaser,  she  authorized  him  to 
perform  for  her  a  service  which  the  law 
regards  as  valuable,  and  for  which  she  might 
well  expect  to  pay  a  consideration.  It  may 
be  conceded  that  at  tbat  time,  and  for  sev- 
eral months  thereafter,  this  was  but  an  offer 
which  she  had  a  right  to  withdraw  if  she 
wished  to  do  so;  but  this  was  not  done. 
When  the  appellee  performed  the  service  con- 
templated, he  had  a  right  to  expect  and  de- 
mand compensation,  and  the  law  will  inq>ly 
a  promise  to  pay  It 

Counsel  for  appellants  refers  to  Dunn  v. 
Price,  87  Tex.  318,  28  S.  W.  681,  as  being 
decisive  of  this  case.  In  that  case  the  facts 
showed  tbat  Dunn  was  the  owner  of  the 
Mansion  Hotel  In  Ft  Worth.  In  a  conver- 
sation with  Price,  Dunn  remarked  that  he 
wanted  to  sell  this  property  and  leave  Ft 
Worth;  that  he  would  take  $30,000  for  it 
After  some  further  conversation  as  to  what 
was  included  In  that  offer,  Price  asked  Dunn 
if  he  was '  in  earnest  about  taking  $30,000. 
The  latter  replied  tbat  he  was  in  earnest; 
tbat  be  meant  business;  and  said  that  if 
he  (Price)  did  not  think  he  was,  to  bring 
bim  a  purchaser  and  see  how  quick  he  would 
make  a  deed.  Price  inferred  from  that  lan- 
guage that  he  was  requested  to  find  a  pur^ 
diaser  for  the  property.  He  produced  one 
who  was  ready  and  vrllling  to  take  the  prop- 
erty upon  the  terms  proposed  by  Dunn,  but 
the  latter  inaisCed  on  other  terms,  which  pre- 
vented a  consummation  of  the  trade.  In  a 
suit  by  Price  for  commisslonB,  the  Supreme 
Court  held  that  the  language  attributed  to 


Dnnn  was  not  anOcient  to  ronwrt  a  ctmelu- 
slon  that  Price  had  beea  employed  to  And  a 
purchaser  for  the  property.  We  Udnk  the 
f&cts  of  that  case  are  dearly  dlatlngaishable 
from  those  Involved  in  this.  It  will  be  ob- 
served, by  a  caretol  readii^  of  the  opinion, 
that  the  Supreme  Court  hdd  fliat  Price  had 
no  authority  to  act  for  Dunn,  mie  result 
would  have  been  different,  we  Uiln^  had 
Dnnn  used  language  attributed  to  Mrs.  ^1- 
Boa  In  this  Instance^  "Look  around  and  find 
a  purchaser."  The  evidence  shows  that  Mrs. 
Wilson  knew  that  the  service  had  been  per- 
formed by  apjwllee  before  she  conduded  her 
trade  with  Ooforth. 

The  Judgment  of  the  district  conrt  ia  af- 
firmed. 


ST.  LOUIS  SOUTHWESTERN  BY.  CO-  T, 

BBOWNB  QBAIN  GO.   (Na  128S.> 
(Oourt  <tf  Oivil  Appeals  of  Texas.  Texarkana. 
March  26,  1914.) 

1.  PuADino  (I  8*>— AusQATioKa— Goircx.Tr- 

6I0NS. 

Where  the  petition  in  an  action  by  a  car- 
rier for  freight  alleged  that  defeodant  bought 
com  of  the  consignor,  f.  o.  b.  cars,  that  the  biUs 
of  lading  stipulated  that  the  owner  or  consignee 
should  pay  the  freight,  that  defendant  sold  the 
corn,  indorsed  the  bill  of  lading,  and  delivered 
the  same  to  the  purchaser,  to  whom  the  carrier 
delivered  the  com  at  the  point  of  destination, 
an  averment  that  defendant  was  the  owner  and 
the  consignee  named  in  the  bill  and  an  averment 
that  defendant  was  the  assignee  of  the  shipper 
or  person  signing  the  bill  were  mere  legal  con- 
clusiona,  and  could  not  be  considered  in  deter- 
mining the  sufficiency  ot  Um  petition  to  state  a 
cause  of  action. 

[Eld.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {$  12-28%,  68;  Dec  Dig.  {  8.*] 

2.  Cabbibbs  (I  191*)— Cabbuqx  of  Goodb— 
Liability  fob  Pbkight. 

One  who  is  not  the  consignor  or  consignee 
of  goods,  and  who  does  not  receive  the  goods 
from  the  carrier  at  the  point  of  destinaUtm,  but 
who  merely  indorses  the  bill  at  lading,  is  not 
liable  for  the  freight 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  870-872;  De&  Dig.  1 194*] 
8.  Cabbibbs  ({  IM*)— Gabbiagb  or  Oood^- 

LXABILITT  FOB  FBKiaHT. 

Where  a  consignee  in  a  bill  of  lading  stipu- 
lating that  the  owner  or  consignee  should  pay 
the  freight  assigned  the  bill  of  lading  before 
delivery,  and  the  carrier  made  delivery  to  the  as-  ' 
signee,  who  purchased  the  goods  &om  the  con- 
signee, the  consignee  was  not  liable  for  the 
freight 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  870-872;  Dec.  Dig.  {  104.*] 

Appeal  from  Collin  County  Court;  H.  L, 
Davis,  Judge. 

Action  by  the  St.  Louis  Southwestern  Rail- 
way Company  against  O.  V.  Browne  and  an- 
other, doing  business  under  the  name  of  the 
Browne  Grain  Company.  From  a  judgment 
of  dismissal,  plaintiff  appeals.  Affirmed. 

This  suit  was  commenced  in  a  justice  court 
July  6, 1810.  Appellant  was  the  plaintiff.  It 
sought  a  recovery  of  $44.38,  which  it  allied 
to  be  due  it  by  app^ees,  O.  V.  and  E.  P. 
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Browne,  wbo  did  bnslDeas  nnder  tbe  name  of 
"Browne  Grain  Company,"  as  freight  on  a 
Bblpment  made  November  18,  1907,  and  a 
shipment  made  December  28,  1907.  April  4, 
1911,  appellant  so  amended  Its  demand  as 
to  claim.  In  addition  to  said  sum  of  $44.88, 
tbe  sum  of  I12S.79  as  freight  due  It  on  a  ship- 
ment made  In  February,  1908,  and  on  a  ship- 
ment made  March  9,  1900.  The  Judgment  of 
tbe  jnstlce  court  was  in  appellees*  favor.  Ap- 
pellant prosecuted  an  appeal  to  the  county 
court,  where,  on  June  6,  191S,  it  filed  an 
•molded  petition,  in  which  It  alleged  that  It 
was  a  railway  corporation,  and,  as  a  common 
carrier,  carried  freight  for  hire,  and  then 
allied  that  on  December  27,  1907,  appeUeee 
"bad  shipped  fnxn  Cblckasfaa,  L  T.,  to  Stutt- 
gart, Ark^  a  car  of  ear  com  •  •  •  over 
tbe  line  of  this  plalntUf,  but  not  all  of  the 
distance  on  this  plalntUTs  line.  The  lawful 
diarges  for  freight  on  said  shipment,  as  fixed 
bj  the  tariffs  regularly  on  file  with  and  ap- 
proved by  the  Interstate  Commerce  Commis- 
doa  and.  in  effect,  at  the  time,  was  $120.62, 
but  the  plaintiff,  through  its  agents,  collected 
only  the  som  of  $106.43.  leaving  a  balance 
sUll  due  of  $14.19.  Said  car  was  delivered 
by  this  plalntUTs  agents  at  Stuttgart.  Ark., 
and  It  was  the  duty  of  plaintiff  and  its  agents 
to  collect  the  full  amount  of  the  lawful 
freight  charges." 

After  making  similar  allegations  with  ref- 
erence  to  other  Interstate  shipments,  and 
claiming  as  unpaid  of  the  freight  charges 
thereoD  snms  aggregating  fl56^  appellant 
further  allied  as  follows: 

"(5)  In  eadi  instance  above  stated  defend- 
aota  bought  the  contents  of  the  car  above 
stated,  and  a  bill  of  lading  was  issued  for 
each  car,  and  each  bill  of  lading  was  signed 
by  the  agent  of  tbe  railway  company  issuing 
the  same,  and  by  the  shlpi>er  from  whom  the 
defendants  bought  the  contents  thereof,  and 
la  each  Instance  tbe  said  bill  of  lading  con- 
tained the  following  clause,  to  wit:  'It  is 
mutually  agreed  as  to  each  carrier  of  all  or 
any  ot  said  property  over  all  or  any  por- 
tion of  eald  route  to  destination  and  as  to 
each  party  at  any  time  Interested  In  all  or 
any  of  said  property  that  every  service  to  be 
performed  hereunder  shall  be  subject  to  all 
the  conditions,  whether  printed  or  written, 
herein  contained,  and  which  are  agreed  to 
by  tbe  shipper  and  accepted  for  himself  and 
assigns.'  Also  the  following  clause:  'The 
ovner  or  consignee  shall  pay  tbe  freight  and 
all  other  lawful  chargea  accruing  on  said 
property,  and.  U  requtred.  shall  pay  the  same 
before  delivery.* 

"(6)  The  said  ahlpments  in  each  Instance 
pasKd  over  a  portion  of  various  Unea  of 
railway,  and,  upon  delivery  ot  the  said  cars, 
It  became  the  duty  of  tbe  plaintiff  to  collect 
the  total  amount  of  height  charges  due  In 
each  Instance  on  eadi  of  said  cars,  and.  If 
mistaken  In  Oils  allegation,  then  it  alleges 
that,  tuf  reason  of  the  law  applicable  to  tbe 
■aid  Jilpncnto  and  the  facts,  the  plaintiff 


has  become  and  Is  the  assignee  of  all  parties  ■ 
interested  In  said  dilpments  and  over  whose 
lines  of  railway  the  same  moved,  and  Is  there- 
fore entitled  to  prosecute  this  action. 

"(7)  In  each  Instance  atrave  stated  the  de- 
fendants bought  the  contents  of  each  of  the 
said  cars  f.  o.  b.  the  point  of  origin,  and  in 
each  instance  sold  eadi  of  the  said  cars  de- 
livered at  destination,  and  Indorsed  the  bills 
of  lading  In  each  case 

"(8)  By  reason  of  the  premises,  the  defend- 
ants in  each  instance  became  the  owner  and 
the  consignee  of  each  of  the  said  shipments, 
and  also  became  the  assignee  of  the  shipper 
or  person  who  signed  the  eald  bills  of  lading. 

"(0)  The  words  iawfol  charges,'  as  used  in 
the  preceding  clauses  hereof,  is  meant  and 
Intended  to  mean  the  lawful  freight  charges 
as  fixed  and  determined  by  the  tariffs  law- 
fully issued,  published,  and  filed  with  the 
Interstate  Commerce  Commission,  In  effect, 
at  the  several  tiUnes  of  the  shipments  her^ 
made  and  applying  to  tbe  articles  herein  spec- 
ified. 

"(10)  By  reason  of  the  premises,  the  de- 
fendants have  become  bound  and  obligated  to 
pay  all  the  charges  on  said  shipment  and 
tb^  action  Is  thnefore  founded  upon  and  ia 
in  part  evidenced  by  the  said  bills  of  lading, 
which  constitute  a  written  contract  on  the 
part  of  tbe  defendants  to  pay  tbe  several 
amounts  herein  sued  for.** 

An  exception  to  tlie  petition,  on  the  ground 
that  It  at^red  therefrom  that  tbe  cause  of 
action  asserted  therein  was  barred  by  the 
statute  of  limitations  of  two  years,  was  sus- 
tained, and,  appellant  decUnli^  to  amend, 
the  cause  was  dismissed. 

B.  B.  Perkins  and  D.  Upthegrove.  both  of 
DalUs,  and  Qamett  &  Hughston.  of  McKln- 
uey,  for  appellant  Sam  Neathery.  of  Mc- 
Klnn^,  Cor  appeUe& 

WILLSON.  a  J.  (after  stating  the  &ct8  as 
above).  We  are  of  tbe  opinion  the  petition 
does  not  state  a  cause  of  action  against  ap- 
pellees, and  that  the  Judgment  therefore 
should  be  affirmed,  witiiout  Inquiry  as  to 
whether,  if  It  did  state  a  cause  of  acUon, 
the  statute  of  limitations  of  two  years  would 
be  applicable  to  It  or  not 

[1]  It  appears  from  tlie  allegations  that 
appellees  boni^t  the  com  of  the  consignors 
thereof  t  o.  b.  tbe  cars  at  the  points  where 
the  shljunents  originated.  It  further  appears 
that  bills  of  lading  covering  tbe  shipments, 
containing  a  stipulation  that  "the  owner  or 
consignee  should  [shall]  pay  the  fright  and 
all  oOier  lawful  charges  on  said  property, 
and.  If  required,  should  [shall]  pay  the  same 
before  delivery,*'  were  issued  by  appellant 
to  the  consignors.  And  It  farther  appears 
that  appellees,  bavli^  sold  tbe  com.  Indors- 
ed the  bills  of  lading  and  delivered  same  to 
the  purchasers,  to  whom  appellant  delivered 
the  corn  at  the  points  to  which  same  was 
destined.  It  is  not  alleged,  ezc^  as  a  con- 
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elusion  of  tbe  pleader  from  facts  alleged, 
that  appellees  were  the  consignees  named  In 
the  bills;  and  from  the  same  facts  the  {dead- 
er draws  another  conclusion,  to  wit,  that  ap- 
pellees were  "the  assignees  of  the  shipper  or 
person  who  signed  the  bills  of  lading."  If  by 
the  latter  conclnaion  the  pleader  meant,  as  it 
seems  he  did,  that  the  consignors  were  also 
the  consignees,  and,  as  such,  had  assigned 
the  bills  of  lading  to  api>eUee8,  then  It  is  not 
consistent  with  the  other  conclusion  drawn 
from  the  same  facts;  and  for  that  reason, 
and  for  the  farther  reason  that,  like  the 
other  conclusion,  It  was  not  warranted  by 
the  facts  stated.  It  should  not,  any  more  than 
the  other  conclusion,  be  given  any  effect  In 
determining  the  sufficiency  of  the  allegations 
to  show  a  caase  of  action.  Ewing  t.  Duncan, 
81  Tex.  236, 16  S.  W.  1000.  In  the  case  cited 
the  court  said:  "Courts  sit  to  try  causes 
upon  positive  averments,  and  not  to  hear  and 
determine  issues  presented  by  allegations 
which  affirmatively  show  that  the  pleader  Is 
In  doubt  as  to  the  truth  of  the  matter  alleg- 
ed." 

[2,  3]  But,  If  the  conclusions  of  the  plead- 
er should  be  treated  as  auctions  of  fact, 
and  not  within  the  rule  announced  in  the 
quotation  Just  made  from  the  Ewing  Case,  It 
would  still  appear  that  the  petition  did  not 
state  a  cause  of  action  against  appellees; 
for,  If  they  were  neither  the  consignors  nor 
consignees  of  the  com,  nor  the  persons  to 
whom  same  was  delivered  at  its  destina- 
tion, but  merely  the  assignees  or  Indorsees  of 
the  bills  of  lading,  they  clearly  were  never 
liable  to  appellant  for  the  freight.  And,  If 
they  were  the  consignees,  the  liability  which 
prima  facie  would  rest  on  them  as  such  was 
shown  not  to  exist  by  the  allegation  charging 
that  appellees,  before  the  corn  was  delivered, 
Indorsed  the  bills  of  lading,  and  so  assigned 
the  property  to  other  parties,  to  whom  same 
was  delivered  by  appellant  4  Elliott  on 
Kailroads,  {  1659;  2  Hutch,  on  Carriers,  §8 
807,  808.  In  the  work  first  dted  it  is  said : 
"If  the  consignee  assigns  the  bill  of  lading 
before  the  goods  are  delivered  to  him,  his  in- 
dorsee, by  accepting  them,  nsually  becomes 
liable,  and  the  carrier,  by  delivering  them  to 
the  latter,  releases  the  consignee,  unless  the 
Indorsee  received  them  as  the  consignee's 
agent."  The  same  rule  is  thus  stated  by 
Hutchinson:  "If  the  consignee  assigns  the 
bin  of  lading  before  the  goods  are  delivered 
to  him,  and  thus  enables  his  Indorsee  to  re- 
ceive them,  he  does  not  become  liable  for 
the  freight,  unless  his  indorsee  rec^ved  them 
as  his  agent.  The  ordinary  contract  of  the 
carrier  Is  to  deliver  the  goods  to  the  con- 
fllgnee  or  his  assigns,  'he  or  they  paying 
freight,'  and  whoever  accepts  them  under 
such  a  contract  becomes  liable  for  the 
freight;  and  If  the  carrier  delivers  them  to 
an  assignee  of  the  contract,  without  rely- 
ing upon  bis  lien  to  secure  its  payment,  he 
must  be  nnderBtood  as  relying  upon  the  per- 


sonal liability  of  the  assignee  alone.  If  the 
assignee  does  not  act  aa  the  agent  of  the 
assignor.  A  new  contract  arises,  under  such 
drcnmetancea,  between  the  assignee  and  the 
carrier."  It  not  only  does  not  appear  from 
the  allegations  that  the  parties  to  whom 
the  com  was  delivered  were  appellees' 
agents,  but,  on  the  contrary,  It  appears  there- 
from that  at  the  time  the  com  was  delivered 
to  aald  parties  they  were  not  such  agents, 
but  were  the  owners  of  the  com  by  purchase 
from  appellees.  Treating  appellees  aa  the 
consignee  named  in  the  bills  of  lading,  we 
do  not  think  the  stipulation  therein  that  the 
"owner  or  consignee"  should  pay  the  freight 
affects  the  conclusion  we  have  reached. 
That  stipulation  should,  we  think,  be  con- 
strued as  meaning,  not  the  owner  or  con- 
signee of  the  com  at  the  time  it  was  ship- 
ped, but  the  owner  or  consignee  thereof  at 
the  time  It  was  delivered  by  ai^»eUanL 
The  Jadgmoit  Is  affirmed. 


ST.  LOUIS  SOUTHWESTBRN  BY.  GO.  OF 
TEXAS      WADSAGK.  . 

(Court  of  Civil  Appeals  of  Texss.  Texarkana. 
Mardi  19,  1914.   On  Motion  for  Re- 
hearing, April  9,  1914.) 

1.  APPBAL  and  ElBBOB  (I  499*)— Boox  ov  Etx- 
ospmoNe— NECBSsrrr— iNsraucnoNB. 

Rev.  St  1911.  art  1971,  as  amended  by 
Acts  1913,  p.  113,  provides  that  the  charge 
shall  be  in  writing,  signed  by  the  judge,  and, 
after  tbe  evidence  has  been  concluded,  shall  be 
submitted  to  the  respeclive  parties  or  th^  at- 
torneys for  their  mspection,  and  reasonable 
time  given  for  presentation  Ot  objections,  which 
shall  in  every  instance  be  presented  to  the 
court  before  the  charge  is  read  to  the  jury,  and 
all  objections  not  so  presented  shall  be  consid- 
ered waived.  Artide  2061,  as  amended  by  tite 
same  act,  dedares  that  the  ruling  of  the  court 
in  giving,  refusing,  or  qoalifying  instructions 
to  the  jury  shall  be  regarded  as  approved,  un- 
less excepted  to  as  provided  in  the  foregoing 
articles  (articles  2068,  2069,  2600).  Beld  that, 
under  such  provisions,  the  only  mling  on  in< 
structlonB  which  Is  reviewable  is  the  court's 
ruling  on  objections  to  the  charge  at  the  time 
and  in  the  manner  spedfled,  wUdi  objectioDS 
cannot  be  reviewed,  unless  preientsd  and 
brought  into  tiie  record  bj  a  Uli  of  ezeeptiQiui. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2296-229B;  Dea  Dig.  | 
499.*] 

2.  Appeai.  anu  Baaoa  ({  490*)— -Rxqttest  to 
OHAsaE—REFCSAi/— Review— Bill  of  Hx- 

OBPriONS. 

Under  Rev.  St  1911,  art  1973,  as  amend- 
ed by  Acts  1913,  p.  113.  dedaring  that  when 
the  instructions  asked,  or  some  of  them,  are  re- 
fused, the  judge  shall  note  distinctly  whidi  of 
them  he  gives  and  which  he  refuses,  and  shall 
subscribe  tiis  name  thereto,  and  such  instmc- 
tions  shall  be  filed  with  the  clerk,  and  shall  ooa- 
stltute  a  part  of  the  record  of  tbe  .cause,  sub- 
ject to  revision  for  error,  the  amendment  hav- 
ing stricken  the  farther  clause,  "without  tiie 
necessity  of  taking  any  bill  of  exceptions  there- 
to," the  refusal  of  a  special  charge  cannot  be 
considered  on  appeal,  unlesa  the  complaining 
party  shows  by  bill  of  exceptions  that  the  par- 
ticdar  charge  was  requested  and  refused,  and 
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that  the  conrt'B  action  in  bo  doing  mu  excepted 
to  at  the  tfane. 

[Ed.  Noter— For  other  eaeee,  eee  An>eal  and 
Error,  Cent  JHg.  H  2295-2^;  De&  Vig.  { 
4BB.*} 

AnwAl  from  DlBtilct  00111%  Sndtb.  County; 
B.  W.  Simpson,  Jadge. 

Action  by  John  Wadsack  against  the  St 
Louis  Sonth western  Railway  Company  of 
Tezaa  Judgment  for  plalntUt,  and  defend- 
ant appeals.  Affirmed. 

Harsh  &  Mcliwalne,  of  Tyler,  for  appellant 
Johnson  &  Edwards,  of  Tyler,  for  appAUee 

BODGES,  J.  About  the  4th  of  September, 
1912,  Mrs.  Nancy  Wadsack,  the  wife  of  the 
appellee  in  this  appeal,  took  passage  on  a 
train  of  the  International  &  Great  Northern 
Railway  Company  at  Arp.  In  Smith  county. 
Tex.,  destined  fbr  Palestine,  in  Anderson 
coanty.  At  Jacksonville,  a  station  between 
those  points,  the  International  &  Great 
Northern  Ballway  rnns  practically  north  and 
south.  It  is  there  crossed  by  the  line  ol 
railway  of  the  appellant,  St.  Louis  South- 
western Railway  Company  of  Texas.  The 
crossing  of  the  two  railways  is  at  a  common 
srade  between  the  depot  of  the  International 
&  Great  Northern  Railway  Company  and  a 
water  tank.  The  train  In  which  Mrs.  Wad- 
sack  was  riding  stopped  at  the  water  tank 
for  the  purpose  of  taking  water  after  leaving 
the  depot  at  Jacksonville,  and  the  coach 
vbich  she  occupied  stood  directly  over  the 
crossing  of  the  two  railroads.  While  In  that 
IKMdtlon  one  of  appellant's  freight  trains  ap- 
proaching from  the  north  ran  against  the 
coadi  occupied  by  Mrs.  Wadsack,  and  over 
tamed  it,  &fllcting  upon  her  severe  personal 
Injuries.  A  trial  before  a  Jury  resulted  In  a 
verdict  In  favor  of  the  plaintiff  below  for 
the  earn  of  $10,000.  The  suit  was  originally 
against  both  railway  companies ;  but  before 
trial  the  plaintiff  dismissed  as  to  the  Inter- 
national it  Great  Northern  Railway  Company, 
and  obtained  a  Judgment  against  the  appel- 
lant only. 

Among  the  acts  of  negligence  alleged  was 
the  failure  of  the  appellant's  engineer  in 
cliarge  of  the  train  which  caused  the  Injury 
to  bring  his  engine  to  a  stop  before  attempt- 
tis  to  cross  the  track  of  the  International 
A  Great  Northern  Railway  Company,  in  ac- 
cordance with  article  6564  of  the  Revised 
Civil  Statutes  of  1911.  There  is  practically 
no  dispute  In  the  evidence  as  to  the  facts 
immediately  attending  the  collision  of  the 
two  trains.  The  engineer  in  charge  of  ap- 
pellant's train  testified  that  before  he  reach- 
ed the  crossing  he  knew  of  the  presence  of 
the  train  In  which  Mrs.  Wadsack  was  riding ; 
that  for  some  distance  north  of  the  crossing 
the  track  of  the  appellant  is  on  a  grade  slop- 
ing to  the  south;  that  as  he  came  down  that 
snide  he  tested  the  condition  of  his  air 
brakes  several  times,  and  found  them  to  be 
working   satisfactorily;   that    just  before 


reaching  the  crossing  he  again  applied  the 
air,  but  the  brakes  failed  to  hold  the  train, 
and,  notwithstanding  he  reversed  his  engine, 
he  was  unable  to  stop  his  engine  until  after 
it  struck  and  overturned  the  coach  occupied 
by  Mrs.  Wadsack.  He  accounts  for  the  fail- 
ure of  the  brakes  to  work  at  that  particular 
time  by  saying  that  he  must  have  exhausted 
too  much  of  the  air  prior  to  "Mit<»g  the  final 
application. 

The  first  assignment  of  error  complains  of 
the  following  portion  of  the  court's  main 
charge:  "So,  if  you  shall  find  that  a  loco- 
motive engine  being  operated  by  the  defend- 
ant. St  Louis  Southwestern  Railway  Com- 
pany of  Texas,  was  not  brought  to  a  full 
stop  by  the  employes  of  defendant  railway 
comiuiny  In  charge  thereof  before  reaching 
the  crossing  of  the  International  ft  Great 
Northern  Ballway  Company  over  the  St 
liOuls  Southwestern  Railway  Company,  and 
if  you  shall  find  that,  as  the  direct  and  proxi- 
mate result  of  such  neglect,  If  any,  to  so  stop 
the  locomotive  engine,  a  coach  of  the  Inter- 
national &  Great  Northern  Railway  Com- 
pany, In  which  plaintiff's  wife  was  riding, 
was  run  Into  by  such  locomotive  engine,  and 
if  you  find  that,  as  the  direct  and  proxhnate 
result  thereof,  she  was  injured.  It  will  be 
your  duty  to  return  a  verdict  for  the  plaln- 
tlft."  The  objection  to  this  charge  is  that 
it  is  more  onerous  than  the  law  requires : 
that  it  makes  the  appellant  liable  absolutely 
for  the  injury,  without  reference  to  the  care 
which  the  engineer  may  have  exercised  in 
his  efforts  to  stop  the  train.  The  seoond  as- 
signment complains  of  the  refusal  of  the 
court  to  give  a  special  charge,  which  is  as 
follows :  "You  are  charged  that,  unless  yoo 
believe  from  the  evidence  In  this  case  that 
the  operatives  of  defendant's  train  failed  to 
exercise  ordinary  care  and  caution  to  prevent 
the  locomotive  colliding  with  the  train  of  the 
International  &  Great  Northern  Railway 
Company,  upon  which  plaintiff's  wife  was  a 
passenger,  then  it  will  be  your  duty  to  re- 
turn a  verdict  for  the  defendant  in  this 
case."  Without  reference  to  the  merits  of 
'these  assignments,  we  are  of  opinion  that  In 
the  present  state  of  the  record  neither  of 
them  can  l>e  considered. 

The  Thirty-Third  Legislature  adopted  some 
radical  amendments  to  our  practice  statutes. 
Article  1971  of  the  Revised  Civil  Statutes 
was  amended  so  as  to  read  as  follows :  "The 
chaise  shall  be  In  writing  and  signed  by  the 
Judge;  after  the  evidence  has  been  conclud- 
ed the  charge  shall  be  submitted  to  the  re- 
spective parties  or  their  attorneys  for  lnsi>ec- 
tion  and  a  reasonable  time  given  them  in 
which  to  examine  it  and  present  objections 
thereto,  which  objections  shall  in  every  in- 
stance be  presented  to  the  court  before  the 
charge  is  read  to  the  Jury,  and  all  objec' 
tlons  not  so  made  and  presented  shall  be  con- 
sidered as  waived."   Acts  1913,  p.  113. 

The  transcript  contains  the  following  as 
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tlw  objections  made  to  tbe  main  duirge  of 
the  court: 

"Objections  and  Exceptions  to  Qiarge 
of  tbe  Court 

*'John  Wadsack  r.  St  Louis  Southwestern 
Railway  Company  of  Texas.  No.  7164. 
"In  tbe  district  court  of  Smith  county,  Tex- 
as, September  term,  1913,  comes  now  the  de- 
fendant, St.  Louis  Southwestern  Railway 
Company  of  Texas,  by  Its  attorneys,  and  ex- 
cepts to  the  charge  of  the  court: 

"(1)  In  so  far  as  the  jury  Is  therein  charg- 
ed tliat  if  the  locomotive  was  not  brought  to 
a  full  stop  by  the  employes  of  defendant  com- 
pany in  charge  thereof  before  reaching  the 
crossing,  defendant  would  be  liable  to  plain- 
tiff for  such  damages  as  bis  wife  sustained, 
for  the  reason  that  the  charge  is  more  oner- 
ous than  tbe  law  requires,  in  that  it  makes 
defendant  company  liable  absolutely  for  the 
Injnry,  although  the  jury  might  otherwise 
believe  from  the  evidence  In  the  case  that 
the  employes  of  said  train  exercised  proper 
care  to  avoid  Inflicting  Injury  upon  plaintiff's 
wife. 

"(2)  Because,  the  evidence  showing  that 
plaintiff's  wife  was  not  a  passenger  on  one  of 
defendant's  trains,  defradant  was  under  tbe 
duty  to  exercise  only  ordinary  care  for  her 
safety,  and  as  to  whether  It  did  or  did  not 
exercise  such  care  is  under  the  evidence  In 
this  case  an  Issue  ot  fact  to  be  passed  upon 
by  the  Jury, 

"(3)  Because  the  effect  of  the  charge,  the 
evidence  showing  that  the  train  was  n^t 
brought  to  a  stand,  is  to  tell  the  jury  that  the 
only  Issue  before  them  is  the  amount  of  dam- 
ages that  was  sustained  by  plaintiff's  wife. 

"(4  Because  the  court  should  in  his  charge 
de&ie  negligence  to  the  jury,  and  should 
diarge  them  that,  unless  th^  believed  from 
the  evidence  defendant  to  be  negligent,  It 
would  be  their  duty  to  return  a  verdict  for 
tiie  defendant." 

Signed  by  the  attorneys  for  defendant,  St 
Louis  Southwestern  Hallway  Company  of 
Texas. 

Indorsed:  "File  No.  7164.  Jno.  Wadsack 
T.  St  Louis  Southwestern  BaUway  Company 
of  Texas." 

Tbe  act  above  referred  to  also  contains  the 
following  as  an  amendment  to  article  2061 
of  the  Revised  Civil  Statutes  of  1911 :  "The 
ruling  of  the  court  in  the  giving,  refusing  or 
qualifying  of  instructions  to  the  jury  shall 
be  regarded  as  approved  unless  excepted  to 
as  provided  in  the  foregoing  articles."  This 
article  is  a  part  of  chapter  19,  tit.  87.  It 
evidently  refers  to  the  articles  which  precede 
it  In  that  chapter— articles  205S,  2059.  and 
3060.  Those  articles  are  as  follows: 

"Art  2058.  Whenever,  In  the  progress  of  a 
cfluse,  either  party  Is  dissatisfied  with  any 
ruling,  opinion  or  other  action  of  tlie  court, 
he  may  except  thereto  at  the  time  the  same 
Is  made  or  announced,  and  at  his  request 


time  shall  be  given  to  wnbody  such  exception 
In  a  written  WL 

"Art  2059.  No  particular  form  of  words 
shall  be  required  In  a  bill  of  exceptions ;  but 
the  objection  to  the  ruling  or  action  of  the 
court  shall  be  stated  with  such  drcamstanc- 
es,  or  so  much  of  the  evidence  as  may  be 
necessary  to  explain  it,  and  no  more,  and  ' 
the  whole  as  briefly  as  possible. 

"Art  2060.  Where  the  statement  of  facts  I 
contains  all  the  evidence  requisite  to  expl&in  I 
the  bill  of  exceptions,  it  shall  not  be  neces- 
sary to  set  out  such  evidence  in  the  bill  of 
exceptions;  but  It  shall  be  suffldeut  to  refer 
to  tbe  same  as  it  appears  In  the  stateanoit  of  I 
facts." 

It  was  the  manifest  purpose  of  tbe  Lec^lfr 
lature,  in  adopting  these  different  amend- 
ments, to  BO  reform  the  practice  in  our  judi- 
cial procedure  as  to  reduce  the  numbw  of 
reversals  on  appeal  for  purely  technical  er- 
rors. Heretofore  the  rulings  of  the  court 
In  giving  and  refusing  charges  was  r^arded 
as  excepted  to  In  every  instance,  without 
any  express  reservations  by  bill  or  other- 
wise.  The  effect  of  tbe  amendment  to  article 
2061  is  to  place  the  rulings  of  the  court  in 
giving  or  refusing  charges  in  the  same 
category  with  other  rulings  not  appearing 
of  record  as  to  the  formalities  required  for 
thetr  conslderatl<Hi  on  appeal.  Appellate 
courts  can  now  no  more  review  the  action  of 
the  trial  court  In  giving  or  refusing  charges 
tlian  they  can  the  rulings  admitting  or  ex- 
cluding testimony,  without  proper  bills  of 
exception.  It  also  follows  that  bills  of  ex- 
ception relating  to  the  giving  or  refusing  of 
charges  must  conform  to  the  requlremmts 
provided  by  statute  for  bills  oT  exception 
generally. 

Article  2064  Is  as  follows:  "It  shaU  be 
the  duty  of  the  judge  to  submit  such  bill  of 
exceptions  to  the  adverse  party  or  his  coun- 
sel, If  In  attendance  on  the  court  and  if  the 
same  Is  found  to  be  correct,  it  shall  be  sign- 
ed by  the  judge  without  delay  and  filed  with 
the  clerk." 

That  a  bill  of  exceptions  not  rigned  by  thf> 
trial  judge  cannot  be  considered  on  appeal 
is  too  well  settled  to  require  the  citation  of 
authorities.  It  seems  to  be  the  object  of  the 
amended  law  to  restrict  appellate  courts  to 
the  consideration  of  the  very  objection  which 
is  presented  in  the  trial  court  We  think 
the  bill  should  also  show  on  its  face  a  com- 
pliance with  article  1971  as  amended;  that 
is,  that  before'  the  charge  was  read  to  the 
jury  the  objection  urged  on  appeal  had  been 
called  to  the  attention  of  tbe  trial  court 
We  must  now  look  to  tbe  bills  of  exceptions 
in  order  to  determine  what  tbe  objections  to 
the  charge  were,  and  whether  or  not  they 
were  seasonably  made. 

The  Instrument  embodying  the  objections 
presented  In  this  appeal  is  not  signed  by  the 
trial  Judge,  and  is  lacking  In  other  essentials 
necessary  to  constitute  a  proper  bill  of  ex- 
ceptions, and  to  entitle  It  to  consldezation 
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on  aivflaL  Then  Is  a  total  abeenos  of  Kos 
bill  of  exoepUoiu  to  Jtlie  ruling  of  the  court 
la  lefnalDg  the  epedal  charge  uptm  which 
the  second  aaslgninait  of  error  la  baaed.  For 
the  reaaona  stated,  ndther  the  first  nor  the 
KcoDd  aaslgnmqit  can  be  considered. 

The  remaining  assignment  oomtfalns  of 
the  verdict  as  being  excessive.  It  Is  unneces- 
taxy  to  state  In  ^tall  the  extent  of  the  In- 
Jnzies  which  the  evidence  shows  Mrs.  Wad- 
ndc  xecdTed.  We  hare  car^Folly  cimslder- 
«d  tba  erldawe  upon  tills  issoe,  and  do  not 
feel  inclined  to  disturb  the  verdict  of  the 
Jnry.  There  is  nothing  in  the  record  to  in- 
dicate that  the  issue  as  to  the  Character  and 
extent  of  the  Injorles  was  not  fairly  pre- 
■mted  and  properly  considered  by  the  Jury. 

The  judgment  is  accordingly  afflrmed. 

On  Motion  for  Rehearing. 

Cmuwd  for  appellant  have  filed  an  able 
sod  elaborate  argument  In-  connection  with 
tlie  motion  for  a  rehearing,  in  which  it  Is 
liuiBted  that  the  ammdatory  act  discussed 
In  Qie  original  opinion  does  not  Jnstlty  a 
refmal  on  the  part  of  the  court  to  consider 
the  two  asslgnmoits  of  wror.  In  view  of  tiie 
liet  that  tills  dedslon  involves  an  important 
nile  of  practice,  we  have  again  considered 
tbe  questions  presented,  and  shall  undertake 
to  state  more  oomprdtonslvely  the  reasons 
npou  which  our  mlbig  is  predicated. 

We  have  here  practically  two  questions: 
(1)  I>  it  neoesaary,  under  the  act  of  1913, 
In  order  to  have  en  objection  to  the  main 
charge  of  the  court  considered  on  appeal, 
for  the  complaining  party  to  show  by  a  bill 
of  exception,  or  by  some  form  of  certificate 
dgned  by  the  trial  judge,  that  the  particular 
objection  urged  on  appeal  was  presented  in 
file  court  below  before  the  charge  was  read 
to  the  juryf  (2)  Is  it  necessary,  in  order 
to  have  the  reftiaal  of  a  special  charge  con- 
iMered  on  appral,  that  me  complaining  par- 
ty show  by  a  bill  of  exception  that  the  partic- 
nlar  cha^e  was  requested  and  refused,  and 
that  this  action  of  tiie  court  was  excited  to 
at  the  time?  We  shall  consider  these  ques- 
tlona  in  the  order  in  which  they  are  stated. 

[1]  As  is  well  known,  before  the  adoption 
•t  this  am^atory  act  of  1913  the  trial  judge 
ma  not  required  to  submit  his  goaOral  charge 
to  the  parties  or  their  attorneys  for  their  In- 
qiectlon,  nor  wu  he  required  to  read  his 
cha^  to  the  ju^  till  after  the  arguments 
were  condnded.  There  was  no  necessity  for 
tbe  parties  or  th^  attorneys  to  except,  d- 
tber  to  the  genwal  charge  or  to  the  giving  or 
refnalng  of  special  charges,  In  order  to  en- 
able them  to  ui^  objections  and  exceptions 
OD  appeaL  Ndtba  was  it  required  that  the 
diarges  themselves  be  incorporated  in  bills 
of  exception  In  order  to  become  parts  of  the 
neord  on  appeal  and  snblect  to  review.  The 
imtpoK  of  the  amoidatory  act  of  1913  was 
to  change  this  practice  in  some  Important  re- 
flects. For  instance,  it  requires  that  the 
gHieral  charge,  after  being  prepared,  shall 


be  submitted  to  the  parties,  or  th^r  attor- 
neys, for  inspection,  and  a  reasonable  time 
given  them  In  which  to  examine  It  apd  pre- 
smt  objections  thereto.  The  objections  must 
In  every  Instance,  however*  be  presented  to  the 
court  bitfore  the  charge  Is  read  to  the  jury, 
and  all  objections  not  so  presented  Shall  be 
considered  as  having  been  waived.  The 
charge  must  ttx&x  be  read  to  the  jury  be- 
fore the  arguments  are  mad&  Under  the  old 
practice  charges  were  considered  as  excepted 
to  for  all  purposes,  and  might  be  reviewed 
with  reference  to  any  objection  presented  for 
the  first  time  on  appeaL  It  was  evldentiy 
the  purpose  of  tills  amendment  to  so  modify 
that  practice  as  to  restrict  the  appellate 
courts  to  the  consideration  of  the  particular 
objections  to  the  chaise  which  had  been 
called  to  the  aUention  of  the  trial  Judge  at 
a  time  when  he  bad  it  In  his  power  to  cor- 
rect mistakes,  without  the  necessity  of  grant- 
ing a  new  trial.  Under  tbe  old  practice  he 
was  not  required  to  consider  and  rule  on 
objections  to  the  general  charge  before  It 
was  read  to  the  jury.  Such  objections  were 
called  to  his  attenticm  for  the  first  time  in 
tbe  motion  for  a  new  trial.  They  might  also 
be  omitted  from  that  motion,  and  still  be 
available  on  appeal.  Under  the  new  statute, 
or  the  amendment  to  the  Old,  wbsn.  an  ob- 
jection to  the  (^rge  is  called  to  the  atten- 
tion of  tbe  trial  judge  before  he  delivers  his 
instructions  to  tbe  Jury,  he  Is  required  to 
make  a  mling.  He  must  either  sustain  the 
objection  In  whole  or  in  part,  and  modify 
his  charge  accordingly,  or  be  must  overrule 
the  objection,  and  read  his  charge  to  tbe 
Jury  as  prepared,  notwithstanding  such  ob- 
jection. It  is  this  ruling  which  the  appel- 
late court  is  to  review,  and  which,  like  rul- 
ings on  the  admission  and  exclusion  of  tes- 
timony, must  be  considered  with  r^rence  to 
the  particular  objections  urged  at  tiie  time. 
No  other  objection,  however  traiable^  can  be 
now  considered,  if  tbe  statute  is  obeyed. 
The  question  thai  la:  Can  this  ruling  be  re- 
vised without  a  bill  of  exception  or  some 
certificate  from  the  trial  Judge  Bhowlng  the 
nature  of  the  objection,  and  that  it  was  pre- 
sented witbin  the  time  required  by  the  stat- 
ute? Article  2058  says  that  "either  party 
dissatisfied  with  any  ruling,  opinion,  or  oth- 
er action  of  the  court,  must  except  thereto 
at  the  time  same  la  made,  or  announced,  and 
at  his  requrat  time  shall  be  glv«i  to  embody 
siuh  «ccept3on  in  a  written  bill."  When 
we  consider  in  the  same  connection  article 
20S1  as  amended  and  ai^iearlng  in  the  same 
chapter,  there  would  be  little  room  tor  the 
contratlon  that  a  bill  of  exceptions  in  the 
ordinary  form  could  be  dispensed  with.  Tbe 
uncertainty  upm  this  question  grows  out  of 
the  language  of  article  1972,  which  Is  not 
amended  by  tbe  new  act  That  article  la  as 
follows:  "Such  charge  shall  be  filed  by  the 
dork  and  shall  constitute  a  part  of  the  rec- 
ord In  the  caus^  and  ahaU  be  regarded  as 
excepted  to  and  subject  to  revision  for  er- 
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rors  therein  wltbont  the  neces^ty  of  taking 
any  bill  of  exception  thereto."  The  legal  ef- 
fect of  this,  language  1b  to  make  the  general 
charge  a  part  of  the  record  on  appeal,  with- 
out being  incorporated  in  a  bill  of  exertion. 
To  say  that  It  thereby  becomes  subject  to  re- 
vision for  any  errors  urged  for  the  first  time 
on  appeal,  or  In  the  motion  for  a  new  trial, 
is  to  annol  a  material  provision  of  the  new 
act  which  says  that  all  objection  not  present- 
ed to  the  trial  Judge  before  the  charge  la 
read  to  the  jury  shall  be  considered  as  waiv- 
ed. How,  then,  shall  the  appellate  court  be 
advised  of  the  ruling  on  the  objection  pre- 
sented, or  that  any  such  ruling  was  in  fact 
made,  If  not  by  a  bill  of  exception  or  some 
form  of  certificate  by  the  trial  judge?  Su<di 
a  ruling  does  not  otherwise  appear  of  rec- 
ord, and,  unless  presented  In  some  anthentic 
manner,  cannot  be  considered.  In  the  case 
before  ua  counsel  for  appellant,  recognizing 
the  necessity  for  showing  that  an  objection 
was  made  to  the  charge,  have  incorporated  in 
the  transcript  a  statement  to  that  effect 
This  statement  Is  not  only  without  the  signa- 
ture of  the  trial  judge,  but  falls  to  allege 
that  the  objection  here  urged  was  presented 
to  the  trial  judge  as  required  by  the  new 
act.  The  language  of  the  statement  may  be 
literally  true,  and  yet  tbe  objection  might 
be  one  which  the  statute  says  shall  be  con- 
sidered as  waived.  But,  even  If  the  state- 
ment were  as  full  and  as  specific  as  is  neces- 
sary to  show  that  the  objection  Is  one  which 
should  be  considered  on  appeal,  it  would  be 
anomalous  to  hold  that  such  an  Instrument 
becomes  an  authentic  record.  There  Is  as 
much  reason  for  saying  the  same  method 
would  be  sufficient  In  making  up  the  record 
as  to  ruUogs  on  the  admission  or  the  ex- 
clusion of  testimony,  or  to  show  any  other 
rulings  not  appearing  of  record,  as  to  say  It 
Is  all  that  is  necessary  In  this  Instance. 
Whatever  confiict  there  may  be  between  the 
provisions  of  the  new  act  and  article  1972 
must  be  settled  by  giving  effect  to  the  later 
statute.  While  repeals  by  Implication  are  not 
favored,  forbearance  is  not  Indulged  when 
it  becomes  necessary  to  carry  into  effect  the 
evident  purpose  of  the  Legislature  as  ex- 
pressed In  an  act  Inconsistent  with  some  pre- 
vious law.  When  both  cannot  stand,  courts 
do  not  differ  as  to  which  must  yield. 

[2]  Passing  to  the  consideration  of  the  sec- 
ond question,  we  think  It  clear  that,  in  order 
to  have  the  ruling  of  the  court  In  refusing  to 
give  a  special  charge  reviewed  on  appeal,  an 
exception  must  be  reserved  by  a  bill  In  con- 
formity with  the  provisions  of  chapter  19. 
It  will  be  noticed  that  in  amending  article 
1973  the  Legislature  simply  dropped  from 
the  original  article  the  words  "without  the 
necessity  of  taking  any  bill  of  exception 
thereto."  That  portion  of  this  article  which 
is  retained  is  as  follows:  "When  the  instruc- 
tions asked,  or  some  of  them,  are  refused, 
the  Judge  shall  note  distinctly  which  of  them 


he  ^ves  and  which  he  refuses,  and  shaU 
subscribe  his  name  thereto,  and  sucb  in- 
struction shall  be  filed  with  the  clerk  and 
shall  constitute  a  part  of  the  record  of  the 
cause  subject  to  revision  for  error."  The 
failure  to  retain  the  worda  **wlthout  the  ne- 
cessity of  taking  any  bill  of  exception  there- 
to" ahowB  an  evident  purpose  on  the  part  of 
the  Legislature  to  repeal  that  provision. 
That  Intention  la  made  clearer  still  wheu  we 
consider  article  2061  as  amended. 

Our  conclusion  la  that  we  cannot  consider 
either  tbe  objection  to  the  main  charge  of  the 
court  or  his  refill  to  give  the  special  charge 
referred  to  In  the  second  assignment. 

Counsel  for  appellee  bas  Intimated  a  will- 
ingness for  us  to  waive  any  legal  objectioD  to 
the  lack  of  formality  in  presenting  the  basis 
of  the  first  assignment  of  error — that  relat- 
ing to  the  main  charge  of  the  court  We  do 
not  now  regard  this  as  a  matter  resting  in 
our  discretion.  Nowhere  are  we  advised 
that  this  objection  to  the  charge  was  pre- 
sented as  required  by  the  statute,  and  It  Is 
distinctly  enacted  that  all  sucb  objections 
not  so  presented  shall  be  considered  as  wait- 
ed. That  means  they  shall  not  be  consider- 
ed on  appeal  as  grounds  for  reversing  a 
judgment  This  statute  was  enacted  as  a 
reform  measure,  designed  to  prevent  unnec- 
essary reversals.  We  feel  it  our  duty  to  ob^ 
serve  the  spirit  of  the  law  and  confine  -our 
deliberations  to  those  errors  which  are  pre- 
sented in  accordance  with  its  requirements. 

Justice  LEVY  concurs  In  what  is  here  said, 
and  withdraws  his  dissent. 

The  motion  Is  overruled. 


SUFBEME  LODOB  OF  FBATBUNALUNlUN 
OF  AUBRIOA  v.  RAY  et  alt 
(Nfcl267.) 

(Oonrt  of  CMl  Appeals  of  Texas.  Texarkana. 
March  17,  1914.    Rehearing  Demed 
AprU  9,  1914.) 

1.  Equity  (8  3*)— Jurisdiction— Gbouitdb— 

iRAOSqUACX  OF  JjCQAI.  RBUBOT. 

Equity  will  tidce  Jurisdiction,  when  neces- 
sary, to  administer  a  preventive  remedy,  or 
when  the  ordinary  courts  are  made  instrumeota 
of  injustice,  or  the  legal  remedy  is  inadequate 
to  meet  the  demands  of  justice. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  H  7-12;  Dec.  Dig.  i  3.*] 

2.  EQXTirr  (I  46*)-^UBiBniciiiOH— AmqcAcr 

OF  lAOAt.  KEUSnT. 

A  legal  remedy  is  not  adequate,  ao  as  to 
prevent  equity  from  taking  jurisdiction,  nnless 
it  is  as  practical  and  efficient  to  secure  the  ad- 
ministration of  jastice  as  la  the  equitable  rem- 
edy. 

[Ed.  Note.— For  other  eases,  see  Equity,  Cent 
Dig.  H  1S1>  16%  167,  1S9-168;  Dig.  | 

40.  •] 

3.  Injunction  (S  26*)— Gboundb  of  Jumsnic- 

TION— MULTIPLICITT  OP  SuiTS. 

Equity  will  enjoin  tbe  prosecutloB  ol  nn- 
merons  suits  at  law  where  ail  of  them  arise 
from  a  common  source,  involve  similar  facts, 
and  are  governed  by  the  same  legal  rules,  so 
that  tbe  whole  litigation  may  be  settled  in  a 
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t  Application  for  writ  of  error  pending  I 


Tex.)      SUPREME  LODGE  OP  FRATERNAL  UNION  OP  AMERICA  t.  RAY 


47 


BDide  suit,  aod  it  appean  that  the  mointenaDce 
et  Bepazate  anits  vui  r*«fm*^%^j  Injure  tha  par- 
ties. 

[Ed  Nota— For  other  caaes,  aee  lujnnction, 
Ceat  Dig;  H  24-49.  54-61;  Dea  Bis.  I  26.*] 

4  iNJUKCnOIf  (I  26*}— Gbounds  ot  Jubis- 
ncnon— MuLTiPLioiTT  or  Snirs. 

Where  separate  actions  in  justice's  court 
Iqr  39  members  of  a  fraternal  benefit  assoda- 
tJOQ  were  all  bronght  solely  to  determine  the 
right  of  the  association  to  pat  in  force  an  in- 
cmaed  rate  of  asaesBment,  e<^uity  will  take  ju- 
risdiction  to  restrain  the  mamtenance  of  the 
separate  actions  and  to  deternlne  the  whole 
matter  in  one  suit. 

[Ed.  Note. — For  other  eases,  see  InjaDction, 
Cent  Dig.  {{  24-49,  54-61;  Dec  Dig.  |  26.»] 

5.  InJUHCTXOK  (S  26*)— JdBISDIOTIOH— M1TI.TI- 
PUCm  OF  SUITB— CONDinOHS  Pbboedknt— 

Pathbht  of  Costs. 
One  entiUed  to  maintain  a  suit  in  equity 
to  restrain  the  maintenance  of  39  separate  ac- 
tions, brought  against  it  in  Justice's  court^  in- 
volving the  same  question,  will  be  recimred, 
as  a  condition  to  the  asaumption  of  Jurisdietion 
by  equity,  to  pay  all  costs  accrued  in  tbe  jus- 
tice's court,  but  defendants  may  assert  such 
right  againat  complainant  in  their  answer. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  24-49,  M-61;  Dec.  DigTl  2U.*] 

G.  InausAKCs  ($  719*)— Mdtdax.  Bbkefxt  In- 

SUBARCK  — INCEBASI  OF  ASStfiSMEWT  —  AU- 

THOBITT. 

Under  the  constitution  of  a  fraternal  bene- 
fit association,  providing  that  if  tbe  assessment 
proTided  for  is  inadequate,  then  "furtiier  as- 
sessment should  be  made  as  might  be  neces- 
eary  to  meet  the  bene6ts  dne  and  payable,  the 
association  may  require  payment  of  sucb  in- 
creased rate  of  assessment,  without  restriction 
to  soy  particular  mode,  aa  is  necessary  to  fully 
meet  tbe  benefits  dne  and  pwaUe,  as  by  requir- 
ing an  increased  rate  payable  per  month  by 
each  member, 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  1865;  Dec.  Dig.  S  719.*} 

Appeal  from  District  Court,  Fannta  Coun- 
ty; Ben  H.  Denton,  Judge. 

Suit  by  the  Supreme  Lodge  of  the  Frater- 
nal Union  ot  America  against  David  R.  Ray 
aod  others.  From  a  decree  dismissing  the 
petition  on  demurrer,  complainant  appeals. 
Beveraed  and  remanded. 

Tbe  Fraternal  Union  ot  America,  Incorpo- 
nted  nnder  tbe  lavs  of  Colorado,  is  a  frater^ 
nal  benefit  association,  organized  and  car- 
ried on  solely  tor  tbe  mutual  benefit  of  Its 
monbers  and  tbeir  benefidaries,  and  baa  a 
lodge  system  and  a  represeutatlTe  form  of 
gorerament,  and  makes  provision  by  assess- 
ments on  Its  members  tor  tbe  payment  of 
disability  and  death  benefits.  Thirty-nine 
persons,  each  holding  a  certificate  in  the  as- 
sociation, instituted  separate  snlta  against  it 
in  the  Justice  court  in  Fannin  county  to  re- 
cover all  the  assessments  theretofore  paid  in- 
to the  association,  claiming  that  the  increas- 
ed mte  of  assessment  on  all  its  members  put 
into  force  and  effect  by  the  association  on 
April  1,  1913,  constituted  a  breach  of  con- 
tract made  with  each  of  them  in  relation  to 
the  rate  ot  assessment  to  be  paid  monthly  by 
than.  Upon  tbe  ground  that  the  single  gues- 
tien  In  oontrorersy  between  tbe  association 


and  the  plaiDtUfs  In  the  numerous  suits  la 
that  of  the  authority  and  power  of  the  asso- 
ciation under  Its  constitution  and  by-laws  to- 
make  the  Increased  rate  of  assessment,  the 
Instant  suit  Is  brought  by  the  Supreme  Lodge 
of  the  assodatidn,  having  the  object  and  pur- 
pose of  the  exercise  of  equitable  Jurisdiction 
by  the  district  court  to  prevent  the  prosecu- 
tion and  defense  of  a  multiplicity  of  suits 
by  deciding  the  single  and  common  question 
of  fact  and  law  between  the  association  and 
all  the  defendants  in  a  single  suit  Attach- 
ed to  the  complaint  is  an  exhibit  showing  the 
names  of  the  respective  plalntiCFs  and  the 
amount  sued  for  in  ea<±i  suit,  and  the  cor- 
rectness of  the  amounts  Inferentlally  admit- 
ted. There  has  been  no  Judgment  of  any 
kind  upon  any  of  the  stilts.  A  temporary  In- 
junction, restraining  the  defendants  from 
further  prosecuting  the  suits,  as  prayed  tor, 
was  granted.  At  a  regular  term  of  the  court 
a  general  demurrer  was  sustained  to  the  pe- 
tition ;  and,  plaintiff  declining  to  amend,  the 
cause  was  dismissed.  The  appeal  Is  made  to- 
revise  the  ruling  on  the  d^nrrer. 

According  to  the  complaint  the  appellant 
association  has  a  Supreme  Lodge,  with  pow- 
er to  legislate  for  and  on  behalf  of  Its  mem- 
bers, consisting  of  Supreme  Lodge  officers 
and  ddegates  elected  in  accordance  with  its 
constitution  and  by-laws  by  the  subordinate 
lodges.  It  appeared  that  tbe  payment  of  as- 
sessments charged  to  each  beneficial  member 
monthly,  or  at  the  rate  originally  adopted, 
waa  wholly  Insufficient  and  inadequate  to- 
tally  meet  the  benefits  accrued  and  payable 
from  the  onion  to  the  members  and  their 
ben^ciariea.  And  in  order  and  with  the 
view  to  meet  and  pay  benefits  due  and  pay- 
able and  legally  accruing^  the  Sopreme 
Lodge,  at  regular  meetii«  ot  March,  1913,. 
determined  to  reasonably  Increase  tiie  rate 
ot  assessment,  and  adopted  the  rate  of  aa- 
srasment  based  upon  tbe  National  Fraternal 
Congress  Table,  effective  on  April  1,  1913. 
The  original  charter  provision  of  the  union 
confers  the  power  to  levy  and  collect  assess- 
ments upon  its  members  to  raise  sufflc^t 
funds  to  pay  the  benefits  accruing  to  the- 
variona  monbera  and  their  beneficiaries,  and 
the  F^larly  adopted  constitution  of  the  as- 
soc&tlon  provided  that  certain  rates  of  aa- 
sessment  should  be  charged  to  each  bene- 
ficial member,  according  to  age,  payable- 
monthly,  and  "also  provided  that  in  the  event 
the  same  should  be  found  insufficient  or  in- 
adequate, then  further  assessment  should  be- 
made  as  might  be  necessary."  The  Increas- 
ed rate  was  no  more  than  sufficient  to  ade- 
quately provide  for  the  payment  of  the- 
death  and  disability  benefits  accrued  and 
payable  and  actually  accruing  for  payment 
against  the  association.  The  application  to 
become  a  member  constitutes  a  part  of  the 
contract,  and  in  the  same  the  applicant 
agrees  that  any  benefit  certificate  Issued 
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sbonld  be  subject  to  all  ccnutitatlonal  prori- 
alons  and  by-laws  thai  and  thereafter  adopt- 
ed by  the  organisation,  and  the  certlflcates 
provide  upon  ttaelr  face  for  a  full  compliance 
with  all  of  the  provisions  of  the  constitntion 
and  by-laws  then  and  thereafter  adopted. 
The  question  of  law  and  of  fact.  It  was  aver- 
red, was  common  in  all  the  cases  in  the  jus- 
ttce  court  between  the  plalntUEs  and  the  de- 
fendant The  prayer,  upon  final  hearing, 
was  that  It  be  decreed  that  the  association 
have  full  right  and  authority  to  change  and 
raise  Its  rates  of  assessmrat.  and  that  the 
plaintiffs  have  no  cause  of  action  agaln&t  the 
association,  and  that  the  temporary  injunc- 
tion be  made  perpetual,  and  for  other  and 
proper  equitable  relief. 

Allen  &  Webster,  of  Denver,  Oolo.,  Mike 
B.  Smith,  L.  M.  Levy,  and  Theodore  Mack, 
all  of  Ft  Worth,  for  appellant  Cunning- 
ham &  McMahon,  of  Bonham,  for  appellees. 

LEVY,  J.  (after  stating  the  facts  as  above). 
According  to  the  allegations  of  the  com- 
plaint 3»  persons  are  prosecuting  separate 
'actions  in  the  justice  court  against  appel- 
lant all  upon  claiitas  of  a  common  origin,  and 
predicated  upon  the  single  act  of  the  associa- 
tion in  putting  into  force  and  effect,  on  April 
1,  1913,  an  increased  rate  of  assessment  and 
depending  upon  the  determination  of  the  sin- 
gle question  of  the  authority  of  the  associa- 
tion to  make  the  increased  rate.  If  such 
suits  are  prosecuted  further  In  the  Justice 
court,  the  peculiar  situation  is  presented, 
differing  from  the  ordinary  cases,  of  requir- 
ing successive  trial  and  retrial  of  the  same 
question  at  the  bands  of  the  Justice  court 
with  the  inconvenience,  loss  of  time,  and 
added  expense  that  would  follow.  In  view 
of  the  single  issue,  and  as  a  means  to  afford 
relief  against  such  loss,  there  is  reasonably 
suggested,  as  being  to  the  material  interest 
of  all  the  parties,  the  question  of  why  one 
Qnal  decree  between  all  the  parties  should 
not  be  had  through  a  simplified  procedure  in 
coosolidation  of  all  the  suits  and  issues  into 
one  suit  between  the  parties.  But  tbe  an- 
swer to  the  question  must  be,  if  tbe  Justice 
court  retains  the  power  to  try  the  cases, 
that  notwithstanding  there  Is  but  a  slogte 
and  common  issue  between  all  tbe  parties, 
yet  administering  relief  against  such  irrepa- 
rable loss  that  would  probably  follow  many 
trials  is  legally  impossible  in  such  forum, 
because  the  law  has  circumscribed  Its  power 
and  does  not  warrant  a  consolidation  of 
these  suits  or  issues.  It  would  seem  to  fol- 
low, therefore,  tbat  though  the  Justice  court 
has  jurisdiction  to  try  the  subject-matter 
of  each  separate  suit  a  proper  relief  in  the 
particular  situation  here  could  not  legally 
be  afforded  in  that  forum  against  such  irrep- 
arable injury  that  would  follow.  But  if,  in 
view  of  the  single  question  at  issue  between 
all  the  parties^  consolidation  <^  the  suits  in- 


to one  suit  for  final  decree  be  to  the  material 
Interest  of  all  parties,  and  the  single  defend- 
ant be  entitled,  as  a  clear  and  positive  right, 
to  have  administered  proper  r^ef  against 
irreparable  injury  from  many  enccesslve 
trials  of  the  same  issn^  and  there  Is  want 
of  an  adequate  remedy  or  means  for  admbi- 
Istering  such  relief  in  the  Jurisdiction  of  tbe 
Justice  court  there  is  manifestly,  as  a  funda- 
mental proposition,  a  weakened  power  in  the 
courts  to  administ^  Justice  if  there  Is  to  be 
denied  to  such  party  aid  from  a  competent 
court  possessing  adequate  powers  to  meet 
the  demands  of  Justice^  And  it  is  not  be- 
lieved that  If  thera  be  a  source  or  ground 
appearing  of  equitable  Jurisdiction,  making  a 
court  of  equity  competent  to  assume  or  exer- 
cise Jurisdiction,  the  denial  of  the  proper 
exercise  of  equitable  Jurisdiction  to  such 
court  would  be  warranted  upon  the  sole  fact 
that  the  justice  court  In  the  first  instance  Is 
empowered  to  try  each  suit  separately,  with- 
out regard  to  the  equitable  remedy.  There 
is  no  provMon  of  law  denying  the  exerci^ 
of  the  equitable  jurisdiction  when  appearing 
and  proper  to  exercise.  And  It  Is  not  the 
meaning  of  the  terms  of  the  law  that  the 
Justice  court  should  hold  and  retain  jurisdic- 
tion as  against  the  exercise  of  equitable  ju- 
risdiction in  a  given  suit  where  the  exercise 
of  equitable  Jurisdiction  Is  properly  demand- 
ed, and  where  the  justice  court  does  not  pos- 
sess the  adequate  powers  to  meet  the  de- 
mands of  justice.  It  is  the  meaning  of  the 
terms  of  the  law  that  where  there  Is  not  the 
need  or  warrant  for  the  exercise  of  equitable 
Jurisdiction  by  a  competent  court  possessing 
adequate  powers  to  meet  the  demands  of 
Justice  in  the  proper  case,,  tiie  Justice  court 
retains  and  holds  onduslTe  Jurisdiction  to 
try  its  proper  cases. 

[1]  As  a  fundamental  principle  equity 
takes  jurisdlctlOD  where  it  is  made  necessary 
to  administer  a  preventive  remedy,  or  when 
the  courts  of  ordinary  Jurisdiction  are  made 
Instruments  of  injustice,  or  when  the  right  of 
action  is  given  by  law,  but  the  remedy  al- 
lowable by  the  court  within  Its  jurisdlctioa 
Is  Inadequate  to  meet  the  demands  of  jus- 
tice. Brown  on  Jurisdiction,  {  196. 

[2]  The  constitution  of  the  state  (article  5, 
i  8)  gives  the  district  court  express  Jurisdic- 
tion over  all  causes  of  action  whatever  for 
which  a  remedy  or  jurisdiction  Is  not  provid- 
ed by  law  or  the  constitution.  And  a  remedy 
is  not  provided  at  law  unless,  as  laid  dowu 
in  1  High  on  Injunctions,  S  30,  "it  is  as  prac- 
tical and  efficient  to  secure  the  ends  of  Jus- 
tice and  its  proper  and  prompt  administration 
as  is  the  remedy  in  equity."  The  several  de- 
cided cases  of  this  state  granting  injunctive 
relief  against  cases  instituted  In  Justice  court 
when  judgments  had  been  entered  have  no 
relation  to  the  precise  question  here,  beyond 
showing  that  the  exercise  of  equitable  jurLs- 
dlction  Is  warranted  In  the  proper  case  by  tbe 
district  court  possessing  full  powers  to  grant 
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fbB  piQpw  feltef.  And.  the  case  of  By.  Co. 
T.  Kuteman,  79  Tex.  4fiS,  14  S.  W.  693,  was 
qwaklng  parOcnlar^  to  tbe  partlcolar  facts 
and  situation  tbsrCt  and  tbey  are  quite  dls- 
BlinUlar  to  tbe  point  here.  The  question  of 
zl^tfnl  Jurisdiction  In  the  district  court  to 
hear  tbe  coniiOaint  Is  therefore  narrowed  to 
tlie  qoestion  of  whether  a  court  of  equity 
may  take  J|arladlctl<m  to  prevent  multiplicity 
of  soita,  as  here  InTOlved.  We  are  mindful  of 
the  role  that  each  caae  should  be  made  to  de- 
VtaA  upon  Its  own  peculiar  facts,  as  carefully 
outlined  in  Hale  t.  Allison,  188  U.  S.  66,  23 
Sop.  Ct  2M,  47  U  Bd.  380,  and  By.  Co.  t. 
Woldert  Gro.  Co.,  162  8.  W.  1174.  Tbe  equity 
gnlt  here  nnist  result,  In  view  of  a  single  Is- 
ne  common  to  all  the  parties,  in  a  Cfmsollda- 
tlon  of  all  tb»  Issues  between  the  partlea  In- 
to one  suit  for  final  reUet  with  conveodence 
and  of  material  Intnest  to  aU  parties,  and 
without  Injurious  results  to  any  of  them. 

[33 13ie  texMHwks  recogniie  tbe  general 
nle  to  the  effect  tiuit  equity  will  enjoin  the 
poeeeadmi  of  numerous  suits  at  law  where 
ill  arise  from  some  common  source,  and  are 
foremed  tqr  fbe  same  1^^  rule  and  luTOlve 
similar  facts,  and  the  whole  matter  might 
be  settled  in -a  single  suit,  and  It  la  apparent 
tbat  the  maintenance  of  many  sn>&rate  suits 
will  result  In  loss  and  be  against  the  mate- 
rial taiterests  of  the  parties.  1  Fomeroy,  Eq. 
Jar.  (8d  Ed.)  H  246-266  ;  2  Story,  Eq.  Jur., 
I  S54,  and  others ;  1  High  on  Injunctions.  If 
12,  «2-Q5. 

As  said  In  2  Story,  Eq.  Jur.,  supra,  "One 
dasa  of  cases  to  which  this  remedial  process 
la  properly  applied  is  where  there  Is  one  gen- 
eral right  to  he  established  against  a  great 
anmber  of  persons ;  and  it  may  be  resorted  to 
(dther  where  one  person  (bairns  or  defends  a 
right  against  many,  or  where  many  claim  or 
defend  a  right  against  one.  In  such  cases 
courts  of  equity  interpose  in  order  to  prevent 
K  tDnltipIiclty  of  suits;  for  if  each  separate 
party  may  sue  or  be  sued  In  a  separate  ac- 
tion at  law  and  each  suit  would  only  decide 
the  particular  right  in  question  between  the 
plaiotiiF  and  the  defendant  In  that  action, 
Utlgatlon  might  become  interminable.  Courts 
of  equity,  thNefore,  having  a  power  to  bring 
all  the  parties  before  them,  will  at  once  pro- 
oeed  to  the  ascertainment  of  the  general 
right,  and,  If  it  be  necessary,  they  will  ascer- 
tain It  by  an  action  or  Issue  at  law,  and  then 
make  a  decree  binding  upon  all  parties;" 
And  in  P(Hneroy,  supra,  sections  265,  269  and 
274,  it  Is  stated  that  equitable  Jurisdictton  is 
properly  exercised  where  individual  claims 
are  legally  separate,  provided  there  Is  a  com- 
munity of  interest  among  all  the  claimants  in 
the  question  at  issue  and  In  the  remedy. 

In  the  case  of  Tribette  v.  By.  Co..  70  Miss. 
182, 12  South.'  82.  19  L.  B.  A.  660,  86  Am.  St 
Hep.  642,  -the  text  mentioned  In  Pomeroy, 
Bspra,  was  discussed  at  length,  and  pronounc- 
ed not  sound  as  a  fundamental  proposition. 
Bat  ttie  same  tribunal,  in  the  later  case  of 
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Crawford  v.  By.  Co.,  88  Mlsa  708,  86  South. 
82,  102  Am.  SL  Bep.  476,  pronounces  as  fol- 
lows: "We  think  the  doctrine  announced  by 
Pomeroy  is  sound,  and  clearly  established  by 
the  best  consldereid  modern  cases." 

In  the  case  of  Ouano  Go.  t.  Saunders,  173 
Ala.  347,  66  South.  198,  36  U  B.  A.  (N.  S.) 
491,  the  text  is  farther  discussed,  and  It  is 
there  pronounced  that  "unfcHliunately,  bow- 
ever,  the  text  announced  by  Mr.  Pomeroy  has 
been  followed  in  a  great  numt>er  of  adjudicat- 
ed cases,  and  probably  In  tbe  majority  of  the 
cases  in  which  the  exact  proposition  involved 
has  been  passed  upon."  See  So.  Steel  Co.  Y. 
Hopkins.  174  Ala.  466.  67  South.  11,  40  L.  B. 
A.  (N.  S.)  464;  Ins.  Co.  v.  Distilling  Co.,  173 
Fed.  888,  97  C.  C.  A.  400,  32  li.  B.  A.  (N.  8.) 
MO;  Coal  Co.  t.  Lawscm.  43  Ind.  App^  230, 
87  N.  B.  63.  Tbe  following  caaOa,  besideB 
others,  have  fcdlowed  and  svjdled  the  role: 
Kellogg  Slple^  U  App.  Dir.  468,  42  N.  T. 
Supp.  878;  Pfohl  Simpson,  74  N.  T.  187; 
Bank  t.  Goddard,  181 N.  Y.  608,  80  M.  B.  D6& 

In  Hamner  v.  Garrett;  m  &  W.  1068,  flu 
Oonit  of  Appeal!  tor  tiie  Second  District  said: 
"It  Is  not  to  be  doubted  tbat  in  this  state  U 
a  proper  case  the  district  court  may  issue  an 
injunction  to  prevent  a  moltipUcity  of  snlta. 
See  By.  v.  Dowe,  70  Tex.  6  [7  S.  W.  868]; 
Realty  Co.  r.  Haller  [328  Mo.  An>.  66],  106 
S.  W.  689  ;  Piano  do.  t.  UacMaster  [61  Tex. 
Civ.  App.  627],  UB  a  W.  887.  These  are  all 
cases,  however,  in  which  the  multiplied  suits 
sought  to  be  mJMned  had  hem  institnted  or 
were  threatened  by  persons  claiming  in  a 
single  right  swarate  cauaea  of  action,  aris- 
ing from  tbe  same  souroa" 

[4,1]  It  Is  beUeved  tbat  this  particular 
suit  under  the  particular  grounds  alleged  af^ 
fords  reasons  for  the  exercise  of  equitable 
Jurisdiction  by  the  district  court,  and  we  so 
hold.  A  part  of  the  equity  devolving  upon 
the  complainant  is,  we  think,  the  payment 
of  all  the  costs  accrued  in  the  justice  court, 
but  we  observe  that  the  defendants  herein 
can  avail  themselves  of  this  right  by  clabh 
therefor  in  the  answer. 

[6]  The  next  question  is  the  sufficiency  of 
the  complaint,  as  against  a  demurrer,  upon 
the  subject-matter  of  the  alleged  power  of 
assessment  The  allegation  in  point  is  the 
authority  of  the  assodation  to  raise  the  rate 
under  the  following  clause  of  the  constitu- 
tion: "Provided  in  the  event  that  the  same 
should  be  found  insufficient  or  inadequate, 
then  further  assessment  should  be  made  as 
might  be  necessary  to  fully  meet  the  benefits 
due  and  payable."  Under  the  term  "further 
assessment,"  as  alleged,  there  is  power  in  the 
association,  we  think,  to  enforce  such  in- 
creased payment  of  money  by  its  members, 
without  restriction  to  any  particular  mode, 
as  may  be  necessary  to  fully  meet  the  benefits 
due  and  payable.  And  the  authority  is  not 
wanting,  in  the  term,  to  obtain  the  needed  in- 
crease of  payment  through  the  means  of  in- 
creased rate  payable  per  month,  or,  aa  provid- 
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ed  Oie  iBwa,  by  eadi  member.  It  Is  not  be- 
Ueved  that  a  farther  dlsctunioD  Is  necessary. 

We  conclade  the  court  erred  In  snstalninsr 
the  goieral  demnrrer,  and  the  Judgment  Is 
rerersed,  and  the  cause  remanded. 


PAGACH  V.  FIRST  NAT.  BANK  OF 
BOSEBUD  et  al.    (No.  6324.) 

(Gbnrt  of  Civil  Appeals  of  Texas.  Austin. 
April  8,  1»14^ 

AFFBAL  and    BKBOB    (I  77S*)— DiSUISfliAL— 

Qbounds. 

Under  Court  of  Civil  Appeal  rale  S9  (142 
S.  W.  xiii),  autboriziDg  the  dismissal  on  mo' 
tion  of  an  appeal  where  appellant  fails  to  file 
briefB,  as  prescribed  by  law  and  the  rul^,  an- 
lesB  niod  cause  be  shown  for  the  failure,  where 
appeilaDt  failed  altogether  to  file  briefs  in  the 
trial  court,  as  required  by  Rev.  St.  1911,  art 
2116,  did  not  file  bis  brief  in  the  appellate  court 
until  two  days  before  the  day  set  for  aubmission, 
and,  bavins  withdrawn  the  transcript  soon  after 
filing  It,  retained  it  over  four  montha  until  the 
day  set  for  Bubmlssion,  upon  motion  to  dismiss, 
of  which  notice  was  duly  given,  but  to  which  no 
reply  waa  made,  the  app^  must  be  dismissed, 
as  appellee  had  a  right  to  have  the  case  submit- 
ted on  the  day  set  and  also  to  a  reasonable  time 
to  reply  to  appellant's  brief,  and,  not  having 
been  afforded  aafficient  time,  waa  entitled  to 
submit  the  case  without  brief,  ask  for  a  post- 
ponement, or  move  to  dismiss  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3104.  3108-3110 ;  Dec.  Dig. 
S  773.*] 

Appeal  from  District  Court,  Falls  Coun- 
ty ;  Prentice  Oltorf,  Special  Judge. 

Action  between  J.  H.  Pagach  and  the  First 
National  Banlc  of  Rosebud  and  others.  From 
a  Judgment  tor  the  bank  and  Its  copartles, 
the  said  Pagach  appeals.  On  motion  to  dis- 
miss appeal.   Appeal  dismissed. 

Henderson,  Kldd  ft  GllUs,  of  Cameron,  for 

the  motion. 

RICE,  J.  Appellee  bank  has  filed  a  motion 
to  dismiss  this  appeal,  based  on  the  alleged 
ground  that  appellant  failed  to  file  his  brief 
In  this  court  In  time  for  it  to  have  procured 
the  record  and  filed  a  reply  thereto.  It  ai>- 
pears  from  the  record  that  the  Judgment  In 
this  case  was  rendered  on  the  23d  of  July, 
1913,  and  the  appeal  was  perfected  on  the 
9th  day  of  August  n«xt  thereafter;  and  the 
transcriitt  was  filed  In  this  court  on  the  5th 
day  of  November,  1913,  and  on  the  10th  of 
said  montli  It  was  delivered  to  counsel  for 
appellant,  who  kept  the  same  continuously 
in  their  possession  at  Marlln  until  the  18th 
of  March,  1914,  the  day  upon  which  the  case 
was  set  for  submlssdon  by  order  of  this  court. 
No  briefs  were  filed  by  appellant  In  the  lower 
court,  as  required  by  article  2116  of  the  Re- 
vised Civil  Statutes,  and  none  were  filed  in 
this  court  until  the  16th  day  of  March,  1914, 
on  whldi  day  this  motion  to  dismiss  was 
filed  by  appellee  bank.  In  their  verified  affi- 
davit in  support  of  this  motion,  it  appears 
that  counsel  for  appellee  on  three  several  oc- 


casions called  on  the  d«k  of  Wb  amrt  to 
ascertain  whether  or  not  i^tpellant  had  filed 
his  briet  and  for  the  pnipose  of  obtalnii^ 
the  recOTd«  and  on  eadi  of  said  occaaions 
were  notified  by  the  clerk  tliat  no  brief  had 
been  filed,  and  that  the  record  had  not  been 
returned.  On  the  13th  of  March,  appellant 
sent  a  copy  of  his  brief  to  counsel  tar  a.ppei- 
lees,  who  received  the  same  late  on  the  after- 
noon of  said  day;  whereupon  tb^  applied 
by  phone  to  the  derk  of  this  court  to  ascer- 
tain whether  or  not  the  record  had  be&i  xe- 
tnmed,  for  tiie  purpose  of  preparing  th^ 
brie^  but  were  Informed  that  counsel  for  ap- 
pellant bad  not  letumed  tlie  same  to  Ods 
court 

Ai^lees  were  ratiUed  to  have  the  case 
submitted  upon  ttie  day  set,  and  likewise  to  a 
reasonable  time  wltbln  whidi  to  reply  to  ap- 
pellanf B  brief,  and  these  are  snbstantlal 
rights.  See  B.  S.  art  2115;  rule  86  (142  S. 
W.  xUi) ;  Krlsch'  v.  RlChter,  12S  S.  V.  935 ; 
Longbotham  v.  Abercromble,  52  Tex.  Civ. 
App.  426,  114  S.  W.  428:  Harris  et  al.  t. 
Bryson  ft  Hartgrove,  SI  Tex.  CSv.  App.  514, 
78  S.  W.  648;  Elklns  v.  Kempner,  66  S.  W. 
576;  Niday  v.  Cochran,  48  Tex.  Glv.  App. 
250,  106  8.  W.  462. 

Undw  the  drcumsbineeB  disclosed  by  this 
record,  we  do  not  think  that  snffldcEnt  time 
was  afforded  appdlee  to  file  its  Inief.  It  was 
therefore  compiled  either  to  permit  the  case 
to  be  submitted  without  a  bri^  on  its  part, 
or  ask  for  a  postponement  for  the  purpose  of 
replyli^,  or  resort  to  a  moUon  to  dismiss  the 
appeal,  which  latter  conrse  it  has  seen  prop- 
er to  pursue^  Appdlanfe  counsel,  tbon^ 
served  wltb  notice  of  Oils  motion  to  dismiss, 
have  tSlled  to  reply  thereto;  and,  in  fbo  ab- 
sence of  any  excuse  or  explanation  showii^ 
why  tb^  failed  to  file  their  brief  In  time  for 
appellee  to  have  replied  thereto,  in  accord- 
ance wlQi  Uie  statute  and  rules  of  tills  court 
it  becomes  our  doty,  we  think,  to  grant  the 
motion  to  dlsmlBS  the  appeal,  which  Is  ac- 
cording^ done,  and  tiie  appeal  dlamisnefl. 

Appeal  diBDolssed. 


WAGGONER  et  nz.  v.  BRIGGS  et  aL 

(No.  1294.) 

(Court  of  Civil  Appeals  of  Texas.  Tezarkana.- 
April  9,  1914.    Rehearing  Denied 
April  16, 1014.) 

1.  Apfeai.  and  Ebsob  (9  647*)— AssiamcBifTS 
07  Eaaoa— DisquALiFiCATxoN  or  Juoaa— 
Bill  of  Exceptions. 

An  assignment  of  error  that  the  judgment 
appealed  from  waa  void  because  the  judge  was 
disqualified  oonld  not  be  sustained  where  there 
waa  no  bill  of  exceptions  in  ths  record  showing 
disquali^ing  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  K  2427.  2429-2432 ;  iSec  Dig. 
I  647.*] 

2.  Ck)BT8  (1 178*)— OABHISBMIllT-^TIOBinT'a- 

Fees. 

Plaintiff  In  nmldimcnt  cannot  recover  at- 
torney's fees  against  the  gamlsheesl  shice  tiie 


*ror  otlier  ease*  see  nine  toplo  ud  wctfon  NUMBER  In  Dee.  I>ls>  ft  Am.  Dig.  Ker-No.  8eriM  ft  Bw*r  ludexeF 
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onlT  attorneT*!  fees  allowKble  are  tlioee  aathor- 
ised  by  etatnte  to  the  garnlehee. 

(Ed.  Note.— Fw  otber  cue*,  see  Gorte,  Cent. 
Die  li  688-600;  De&  DifTilTS-*] 

3.  GAKMiaauHT  (I  29*)— PMPlBTr  Subject 
— Pledqks. 

Whc^er  mooey  i^edged  to  nireties  on  a 
bail  bond  was  subject  to  carniebmeDt  as  the 
proparty  of  the  pledgor  depends,  not  on  wheth- 
er it  is  in  coatodia  le^ia.  but  on  whether  the 
richts  of  the  pledgee  wil  be  prejudiced  thereby. 

[Ed.  Note.— For  otber  caaes,  see  Qamishment, 
C«Dt.  Dig.  fl  47,  00.  74,  98,  100;  Dec  Dig.  > 
29.*] 

4.  GABNiaEMKiiT  (|  29*)— PaopnTT  Bxnncn 
—  Pledokd  PKapBBTT  —  Tebiqziatiok  of 
Pledox. 

Rev.  St  1911,  arts.  29S,  294,  aathorfoe  the 
ooart  to  render  Judgment  against  a  garnishee 
at  the  time  the  court  does  render  the  Judcment, 
when  it  is  made  to  appeal  from  the  eamlshee'a 
answer  or  otherwiae  that  the  garoiahee  is  in- 
debted to  the  defendant  in  any  amount,  or  has 
in  Ills  poaaesaion,  or  had  when  the  writ  waa 
serred,  any  effects  of  the  defendant  liable  to  ex- 
ecution ;  and  article  8744,  declares  that  pledged 
property  ia  liable  to  seizure  on  execution.  Held 
that,  where  money  was  pledged  to  the  saretiea 
on  a  bail  bond  to  secure  the  pledgor's  perform- 
ance of  the  condition,  and,  when  judgment  was 
rendered  against  the  sureties  as  garnishees, 
their  right  to  bo)d  th«  Bumey  bad  been  terml* 
Dated  by  performance  <if  the  condition  of  ibe 
bond,  the  money  was  subject  to  garnishment 

[Ed.  Note.— For  other  caaes,  see  Garnishment 
Cent  Dig.  H  47,  60,  74,  98,  100  ;  Dec  Dig.  I 
29.*] 

Appeal  from  Roc^aU  County  Conrt;  W. 
3.  Wad«,  Special  Judge. 

Action  by  Ed.  S.  Briggs  and  others  against 
T.  H.  Waggoner  and  wife.  Judgment  for 
plalntUt^  and  defendants  anteaL  Modified 
and  afllrmed. 

On  NoTember  12,  1910,  T.  H.  Warner 
was  arrested  on  a  tdony  diarge,  and  on  the 
erenlng  of  the  same  day  of  his  arrest  be  exe- 
cuted a  ball  bond,  wtaldi  was  ai^roTed  by  the 
jQstlce  of  the  peace.  In  the  sum  of  fSOO,  with 
K.  S.  Brigga  and  L.  A.  WlUde  aa  tniretles. 
As  an  tndncanait  to  Qie  sureties  to  sign  the 
ban  bond  tbm  was  deposited  by  Wa^^>ner 
with  the  sureties  $600  in  mon^,  in  order  to 
secure  and  IndemsUy  tbem  In  the  erent  there 
was  a  forfetture  of  the  bond  by  nonappear^ 
ance  of  the  accused  at  court  according  to  the 
terms  of  the  ball  bond.  At  a  foDowing  term 
of  the  district  court  tlie  accused  waa  indict- 
ed, tried,  and  acquitted  of  tbe  charge.  After 
the  deposit  of  the  $000  witb  the  sureties,  and 
before  tbe  Judgment  of  acquittal,  the  appel- 
lees Waggoner  and  Meyers  had  issued  and 
served  ft  garnishment  writ  on  Brlggs  and 
WUUe  on  Oelr  Judgment  against  T.  H.  Wag- 
goner for  1220  and  costs.  Tt»  garnishment 
proceedings  were  tried  after  the  acquittal  of 
the  aceoaed.  The  garnishees  set  up  the  fiicts 
io  tbelr  answer.  T.  H.  Waggons  int^ened 
in  the  suit  and  claimed,  first,  that  the  $600 
deposited  wlUi  Oe  sureties  was  the  separate 
iffopertj  of  his  wife,  and,  aeccmd.  that  the 
funds  wore  in  13ie  custody  of  tbe  law  at  the 
time  of  mrvUx  at  the  garnishment,  and'  not 
aubject  to  gamirimient  Tb^  court  made  the 


finding  of  text  that  the  money  deposited  by 
Waggoner  was  his  own  money,  obtained 
through  the  sale  of  some  cotton  by  him.  The 
erldenoe  warrants  tbe  finding  of  the  court 
Judgmwt  was  entered  for  the  idalntUfs. 

T.  B.  Hidg^  of  Ro<!kwall,  for  appellants. 
Futch  &  TlppB,  of  Henderson,  for  appellees. 

liEVT,  J.    (after  stating  the  facts  as 

above).  [1]  The  ninth  assignmrait  contends 
that  flie  Judgmmt  is  Toid  because  tbe  Judge 
who  tried  the  case  was  legally  dlsqualifleo. 
There  Is  no  bill  of  exception  in  tbe  record 
showing  any  facts  of  disqualification,  and  we 
find  nothing  in  tbe  record  that  shows  legal 
disqualifications. 

Tbe  tMrd  assignment  contends  that  tbe 
facts  show  that  tbe  fond  was  the  separate 
property  of  the  wife  of  tbe  intervener.  The 
court  made  a  contrary  finding^  and  the  find- 
ing 1b  not,  as  a  matter  of  law,  unwarranted. 

[2]  Complaint  is  made  by  the  fifth  and 
sixth  assignments  of  tbe  extent  of  recovery 
allowed  plaintiffs  by  the  terms  of  the  Judg- 
ment The  Judgment  of  tbe  county  court  of 
Rusk  county  In  transferring  tbe  suit  expresH- 
ly  texed  the  costs  against  plalntUb,  and  they 
cannot  recovor  such  costo  under  tbe  present 
Judgment  Tbe  Judgment  here  reads,  as  ma- 
terial to  tbe  point:  **It  is  therefore  adjudged 
and  decreed  by  the  court  that  3.  B.  Waggon- 
er and  I.  B.  Meyers  do  have  and  recover  of 
Ed.  Brlggs  and  Ll  A.  WUkie,  garnishees. 
Judgment  for  the  sum  of  two  hundred  and 
twenty  and  70AOO  dollars,  with  0%  from 
this  date  on  their  debt,  and  the  further  sum 
of  eighty  and  tm/WO  dollars,  their  costs 
and  all  costs  of  salt  in  this  behalf  expended, 
and  fbr  all  of  whldi  let  execution  issue." 
Plalntifrs  did  not  sue  for  ISO  besides  their 
debt  of  ¥22a70.  This  Item  of  f80  Is,  accord- 
ing to  the  evidence,  attorney's  fees  and  other 
expenses  incurred  by  the  garnishees.  But  the 
plalntUh  tbeniselves  are  not  entitled  to  recov- 
er against  the  garnishees  such  attorney's 
fees.  Attorney's  fees  are  a  matter  of  compen- 
sation under  tbe  statute  only  to  the  gar- 
nishee, and  not  a  Utility  of  the  gamlsbee 
to  tbe  plalntur.  The  rseovery  of  $80  by 
tbe  plainttfEs  constttutes  fundamental  error, 
and  must  be  eliminated  from  the  Judgment. 

it,  4]  The  remaining  assignments  lead  to 
tbe  same  point  for  error.  Ihe  contention  is 
that  the  money  pledged  to  the  sureties  to  In- 
duce tbem  to  becomes  sureties  on  appellant 
Waggoner's  ball  bond  Is  exempt  from  garnish- 
ment at  the  hands  of  a  creditor  of  tbe  pledg- 
or. The  pledge  of  funds  Is  purely  a  volnntery 
contract  The  pledgee  has  a  qualified  prop- 
erty in  tbe  thing  pledged,  and  la  entitled  to 
the  possession.  There  remains  In  the  pledK- 
ar  a  legal  interest  sudi  as  the  law  will  rec^ 
<«nise.  Therefore  any  obstacle  to  seizure 
and  sale  under  execution  or  garnishment  is 
not  upon  tbe  ground  that  the  property  is  in 
the  custody  of  tbe  law.  The  objection  to  the 
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seizure  mnat  rest.  If  at  all,  upon  being  In  vio- 
lation of  the  rights  of  the  pledgee  nnder  the 
contract  with  the  pledgor.  Under  the  common 
law  pleated  property  conld  not  be  taken  un- 
der execution  against  the  pledgor  without 
first  dlrestlng  the  pledgee's  right  of  posses- 
sloD  by  paying  him  the  amount  of  the  debt 
But  the  statute  of  this  state  now  subjects 
pledged  property  to  seizure  nnder  execution. 
Article  3744,  R.  S.  And  article  294.  R.  S.,  au- 
'thorlzes  Judgment  against  a  garnishee  for 
"any  effects  of  the  defendant"  which  are 
"liable  to  execution."  This  statute  would 
seem  to  affirmatively  answer  the  question  of 
whether  pledged  funds  are  subject  to  gar- 
nishment But  this  statute  controlling  gar- 
nishment of  pledged  property  does  not  re- 
lieve the  plaintiff  from  showing  at  the  time 
the  Judgment  is  rendered  that  his  right  to 
have  the  property  subjected  to  his  debt  Is 
perfected,  and  that  the  pledgee  Is  not  enti- 
tled to  retain  it  as  security  for  the  per- 
formance of  the  obligation  on  the  part  of  the 
pledgor.  Here  the  proceedings  were  actually 
tried  after  the  rendition  of  the  Judgment  of 
acuqlttal  of  the  accused.  On  the  acquittal 
of  the  accused  the  agreement  as  to  the 
pledged  property  was  ended,  and  the  pledgees 
had  no  contingent  or  further  interest  In  the 
fund  as  security  for  the  performance  of  the 
ball  bond.  The  garnishees  answered  by  set- 
ting up  the  facts,  and  asking  the  court  to 
decide  the  rights  between  all  parties.  The 
statute  authorizes  the  court  to  render  Judg- 
ment against  the  garnishee,  at  the  time  the 
court  does  render  the  Jud^ent,  when  It  is 
made  to  appear  "from  the  garnishee's  an- 
swer or  otherwise"  that  the  garnishee  "Is  in- 
debted to  the  defendant  in  any  amount,"  or 
"hat  In  his  possession,  or  had  when  the  writ 
was  served,  any  effects  of  the  defendant  lia- 
ble to  execution."  Articles  293  and  294,  B. 
S.  If  the  court,  at  the  time  be  Is  called  upon 
to  make  final  Judgment  can  look  to  facts 
disclosed  by  the  "garnishee's  answer,"  or  as 
shown  "oUierwlae,'*  aa  anthorlzed  by  the  stat- 
nte,  to  determine  the  right  of  the  plaintiff  to 
a  Judgment,  then  at  the  Ume  the  Judgment 
waa  entered  In  the  Instant  suit  there  mia  no 
obstacle  whatever  against  subjecting  the 
funds  to  garnishment 

The  case  dted  by  appellante  <tf  Medl^ 
V.  Badiator  Co.,  27  To.  dr.  App^  884,  66 
S.  W.  87,  Inrolved  the  aiustlon  of  whether 
a  balance  to  become  due  <m  an  uncompleted 
building  contract,  entire  and  Indivisible  In 
Its  nature,  was  subject  to  garnishment 
There  were  several  creditors  contesting  the 
priority  bf  the  garnishment  lien.  The  court 
there  held,  In  determining  ttie  priority  of 
liens  of  the  creditors,  that  the  lien  of  the 
garnishment  attaches  only  to  sucib  UaUlity  as 
had  accrued  at  the  date  of  service,  or  whldi 
accrues  b^ween  the  service  and  the  date 
named  for  the  answer,  and  at  Out  time  there 
was  not  owing  or  accrued  any  debt  ftnd 
hence  the  gamlriiee  acquired  no  legal  lien. 


The  facts  and  the  question  Involved  are  quite 
disshnilar  to  the  Instant  case.  ' 

The  case  of  Loftns  v.  Williams,  24  Tex.  Olv. 
App.  393,  69  S.  W.  291.  was  where  a  gar- 
nishment was  Issued  ag^nst  money  in  the 
hands  of  a  clerk  of  the  court  held  by  him  for 
payment  to  a  defendant  in  execution.  Clear- 
ly, as  held  by  the  court,  such  isrcqperty  was 
In  custodla  legls. 

In  Welch  V.  Renfro,  42  Tex.  Civ.  App.  460, 
94  S.  W.  107,  Renfro'B  suit  against  Welch 
was  for  unliquidated  damages,  and,  as  held 
by  the  court  the  plaintiff's  cause  of  action 
was  not  for  a  debt  within  the  meaning  of  the 
statute  authorizing  garnishment  proceedings, 
and  consequently  the  writ  was  quashed.  The 
latter  part  of  the  opinion,  relating  to  the  ex- 
emption of  the  money,  was  not  necessary  to 
the  decision  of  the  case.  But  assaming  that 
it  was  a  necessary  ground  for  ruling  In  that 
case,  and  not  dicta,  the  facts  are  very  un- 
like those  of  the  Instant  case,  and  the  ruling 
not  opposed  to  the  instant  ruling.  There 
an  assignment  of  the  funds  was  made  to 
Blount  &  Garrison  by  the  accused,  and  the  ac- 
cused was  trying,  as  against  the  officer  and 
Blount  &  Garrison,  the  assignees,  to  subject 
the  funds  to  garnishment  The  court  said 
that  under  these  circumstances  the  accused 
was  barred  by  the  terms  of  his  asslgnmrat 
from  any  right  to  the^  funds. 

The  case  of  Cope  v.  Shoemate,  139  Mo.  App. 
4,  119  8.  W.  503,  relied  on  by  appellants, 
is  where  Dent  received  money  from  Mrs. 
Shoemate  for  going  on  the  injunction  bond 
of  Mrs.  Shelton,  and  was  garnished  by  Cope, 
the  execution  creditor  of  Mrs.  Shoemate. 
Cope  first  sued  out  a  garnishment  writ  while 
the  injunction  was  landing.  This  snit  was 
tried  on  the  answer  of  the  garnishee  denying 
he  owed  Mrs.  Shoemate  anything,  and  as- 
serting a  specific  lien  on  the  fund.  A  Judg- 
ment resulted  In  favor  of  the  garnishee  on 
the  Issues  Involved.  After  the  final  termina- 
tion of  the  Injunction  suit  Cope  sued  out 
another  garnishment  writ  against  Dent  And 
the  first  Judgment  was  pleaded  as  res  adjudi- 
cata.  The  court  overruled  the  plea  on  the 
ground  that  at  the  time  tbe  Judgment  was 
rendered,  "Deal  held  a  specific  Uen  on  and 
was  entitled  to  retain  the  |200  In  his  hands 
as  against  HrSb  Sboemata"  But,  as  reman- 
ed by  the  court  "after  the  Injunction  suit  had 
been  detormln^  In  Mrs.  Shdton's  fiivor,  and 
Dent  discharged  from  liability  as  her  bonds- 
man, the  $200  remained  in  his  hands  free 
from  any  claim  or  Uen,  was  gaznlshable  as* 
sets,  and  ml^^t  be  garnished  by  Cope  on  his 
Judgment  a^lnat  Mrs.  Shoemate,  U  It  be- 
longed to  her."  The  decision  Is  under  the 
facts  there,  and  the  ruling  not  at  aU  op- 
posed to  the  ruling  of  the  instant  case.  At 
the  time  the  court  was  called  upon  to  render 
Judgment  In  the  Instant  case  It  was  made  to 
appear  conclusively  and  admittedly  that  the 
terms  of  the  pledge  had  been  fully  peifhrmed, 
and  that  there  was  no  lien  or  claim  assert- 
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ed  by  the  gaioisliees,  and  that  the  iproperty 
was  Uiat  only  of  tbe  defendant  Waggoner. 

The  Judgment  la  reformed  bo  as  to  elimi- 
nate the  recovery  in  favor  of  the  plalntUI 
against  the  gamlahees  of  the  $80  and  as 
BO  reformed  will  be  affirmed.  The  plaln- 
tUCs  Waggoner  and  Meyers  will,  for  the  error, 
be  taxed  with  the  costo  of  appeaL 


FIRST  NAT.  BANK  OT  IOWA  OITT,  IOWA, 

T.  HUMPHREYS.    (No.  1284.) 
(Court  of  GivU  Appeals  of  Texas.  Texarkana. 
March  26,  1914.) 

1.  Bills  and  Notes  (J  S70*)— Actions— Con- 

BIonATION. 

Defendant  purchased  a  lot  of  jewelry,  gtv- 
iag  bis  note  for  the  purchase  price,  the  seller 
agreeing  to  give  a  bond  aa  aecurjjy,  for  its 
rnaranty  of  the  quality  of  the  goods.  Held 
that,  when  transferred  to  a  bona  fide  purchaser 
without  notice,  defendant  could  not  set  up  the 
fraud  of  the  seller  In  refusing  to  execute  the 
bond,  for  the  debt  was  saffident  consideration 
to  support  tbe  note,  and,  as  the  fraud  did  not 
affect  the  execution  of  the  instruoient,  the  note 
could  not  be  impeached  in  tbe  hand*  of  a  bona 
fide  purchaser. 

[Ed.  Note.— For  other  cases,  see  BlUa  and 
Notes,  Oent  IHg.  I  968;  Dec.  Dig.  |  870.*] 

2.  BIZX8  AND  Nona  A  92*)— GORSIDSBATIOn— 

Sotficikhot. 

Where  a  note  is  taken  as  collateral  se- 
eori^  for  &  debt  thm  created,  tbe  debt  is  suffi- 
etent  consideration  to  support  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent.  Dig.  Jl  16&-17%  176-205,  206- 
212;  Dec  Dig.  (92.^} 

8.  Bulls  and  Notes  087*)— Actions— Bona 

FlDB  PUBCOOASE. 

Where  there  was  nothing  In  any  way  to 
impeach  the  testimony  of  the  cashier  of  a  ba&li 
which  held  the  note  In  suit*ttuit  it  was  pur- 
chaeed  before  -maturity  for  value  and  without 
notice  of  the  payee's  fraud,  it  is  proper  to  di- 
rect a  verdict  in  favor  of  the  bank. 
[Ed.  Note.— F6r  other  cases,  see  Bills  and 
GtnL  Dig.  H  1862-1898;  Dec;  Dig.  < 

Appeal  from  Tan  Zandt  Goiiiil;r  Gonrt; 
C  L.  Stanford,  Jnd^. 

Action  by  the  First  National  Bank  of 
Iowa  City,  Iowa,  against  A.  J.  Hnmphreya. 
Prom  a  Judgment  for  d^endant,  plalntlfl 
appeals.  Reversed  and  rendered. ' 

L.  Davidson,  of  Canton,  for  appellant  B. 
H.  Lively,  of  Canton,  for  appellee. 

HODGES,  J.  The  appellant  sued  the  ap- 
pellee in  the  county  court  of  Van  Zandt  coun- 
ty to  recover  the  sum  of  $220  due  ui>on  a 
promissory  note.  The  facts  show  that  on 
March  80,  1910,  tbe  appellee  executed  and 
delivered  the  note  sued  on  to  the  Equitable 
UannfactDrlDg  Company.  By  its  terms  the 
note  was  iwiyable  to  the  order  of  that  com- 
pany in  installments,  the  first  of  which  was 
doe  four  months  after  date,  and  thje  last,  one 
year  after  date.  It  appears  from  the  evi- 
dence that  the  appellant  acquired  tbe  note 
in  due  course  of  trade,  before  the  maturity 
of  the  first  Installment.   The  appellee  In  bis 


answer  admitted  the  execution  of  the  note, 
but  claimed  that  it  was  void  by  reason  of  a 
fraud  perpetrated  at  the  time  of  its  execu- 
tion. The  facts  stated  In  the  answer  are,  In 
substance,  as  follows:  The  defendant  was 
a  merchant,  and  was  approached  by  an  agent 
of  the  Equitable  Manufacturing  Company, 
and  solicited  to  purchase  a  lot  of  Jewelry. 
After  some  negotiations,  a  trade  was  con- 
cluded, and  the  appellee  agreed  to  execute 
his  note  for  f220  for  a  designated  quantity 
of  tbe  goods.  At  the  time  the  note  was  pro- 
cured, it  was  agreed  by  and  between  the 
appellee  and  the  agent  of  the  mannfacturlng 
company  that  the  latter  would  execute  a 
bond  as  security  for  Its  irtiaranty  that  the 
quality  of  the  goods  was  as  represented,  and 
this  bond  was  to  be  deposited  in  the  First 
National  Bank  of  Canton,  Tex.,  before  the 
note  was  to  become  effective.  Appellee  fur- 
ther alleges  that  the  goods  were  shipped  and 
received,  but  no  bond  was  ever  executed,  and 
for  that  reason  the  contract  to  pay  the  note 
was  never  a  binding  obligation.  The  ap- 
I>ellant  alleged  and  proved  that  it  procured 
the  note  for  value  in  dae  course  of  trade, 
without  notice  of  the  defenses  alleged  In 
the  answer. 

[1,2]  The  court  gave,  among  others,  the 
following  charge :  "If  you  believe  from  the 
evidence  that,  at  the  time  defendant  signed 
the  instrument  sued  on,  and  simultaneously 
with  the  signing  of  said  instrument,  the 
agent  of  the  original  payee  agreed  and  prom- 
ised to  furnish  a  good  and  valuable  bond,  or 
obligation,  to  protect  defendant  In  the  sale 
and  handling  of  said  Jewelry,  and  that  said 
bond,  or  obligation,  was  to  be  so  fondshed 
as  set  out  In  defendant's  answer,  and  that 
the  defendant  was  induced  by  said  promise 
to  so  furnish  said  bond,  or  obligation,  to 
sign  said  note,  and  that  aaid  note  was  to  be 
of  no  effect  until  said  bond,  or  obligation, 
was  80  furnished,  and  you  further  find  from 
the  evidence  that  the  said  original  payee  fail- 
ed and  refused  to  comply  with  said  promise. 
If  you  find  any  promise  was  made  to  fnrnlsh 
said  bond,  or  obligation,  then  you  will  find 
for  the  defendant."  In  view  of  the  undis- 
puted facts,  this  charge  should  not  have 
been  given.  Davis  v.  Gray,  61  Tex.  B06; 
Mulberger  v.  Morgan,  34  S.  W.  148;  Wilson 
V.  Denton,  82  Tex.  686.  18  S.  W.  621,  27  Am. 
St  Rep.  908 ;  Collins  v.  Gilbert  94  U.  8.  753, 
24  L.  Ed.  170;  1  Daniel  on  Negotiable  In- 
struments, K  836,  854;  Tiedmau  on  Com- 
mercial Paper,  SS  280,  286.  Where  a  note  is 
taken  as  collateral  security  for  a  debt  at 
that  time  created,  and  on  tbe  faith  there- 
of, the  consideration  Is  sufficient  and  the 
Indorsee  Is  a  purchaser  for  value  In  due 
course  of  business.  7  Gyc.  980,  and  cases 
dted  In  the  notes. 

In  order  for  fraud  to  be  available  against 
an  Innocent  holder  for  value.  It  must  relate 
to  the  execution  of  the  instrument  not  mere- 
ly to  the  consideratloD.   In  other  words,  the 


■For  otfesr  esses  sas  sams  tople  antf  ssettoa  NDHBSR  la  D«e.  Die  *  Am.  Dig.  Ksr-NO.  SsrlM  ft  Bv'r  IndssM 


Digitized  by 


Google 


54 


166  SOUTHWDSTBRN  RBPOBTBR 


(Tex. 


fraud  mxiBt  be  snch  aa  to  render  the  execa- 
tion  void  not  merely  voidable.  See  cases 
cited  above.  According  to  the  appellee's  own 
testimony,  the  instrument  he  signed  is  Just 
what  he  intended  to  sign,  and  fully  expressed 
the  contract  Hence  there  la  nothing  to  im- 
peach its  validity.  The  bond  referred  to 
was  a  part  of  the  consideration  for  the  note, 
and  the  failure  to  furnish  the  bond  was  a 
failure  of  the  consideration  to  that  extent. 
The  note  was  delivered  to  the  payee,  or  Its 
agent,  and  thereby  permitted  to  enter  the 
cliannels  of  commerce  as  a  valid  and  bind- 
ing obligation.  Unquestionably  the  charge 
of  fraud,  If  true,  would  constitute  a  good 
defense  as  between  the  maker  and  the  orig- 
inal payee,  or  one  purchasing  with  notice  ac- 
tual or  constructive. 

[3]  The  evidence  showing  a  purchase  by 
the  appellant  before  maturity,  for  value, 
wltbout  notice  of  the  defensive  matter,  con- 
sisted of  the  deposition  of  Its  cashier.  There 
Is  nothlug  in  the  record  which  in  any  way 
tends  to  impeach  the  credibility  of  tiiis  wit- 
ness. Under  the  circumstances,  the  court 
should  have  instructed  a  verdict  for  the  ai>- 
pellant   Iiong  v.  Shelton,  156  S.  W.  945. 

The  Judgment  of  the  trial  court  will  be 
reversed,  and  here  rendered  for  the  appel- 
lant for  the  amount  sued  for,  and  all  coats 
both  ct  OOm  court  and  the  oonrt  below. 


FIRST  NAT.  BANK  OF  I0WA.J3ITT,  IOWA, 
▼.  DOBSBT. 

(Oonrt  9i  CMl  Appeals  of  Texas.  Tezarkana. 
AprU  2,  1914.) 

1.  Bizxa  A2TD  Notes  (S  878*)— Kftect. 

The  frandnleot  alteration  of  a  note  by 
chaDfflDff  the  time  of  payment,  the  amoant  of 
principal  to  tie  paid,  and  extracting  a  material 
condition  requinng  the  payee  to  execute  a  bond 
to  secure  the  faithful  performance  of  a  specified 
contract  avoided  tlie  note  and  predudea  a  le- 
covery  thereon,  even  in  the  hands  of  a  bona 
fide  bolder  for  value  without  notice. 

[Ed.  Note.— For  other  cases,  see  BiUa  and 
Notes,  Cent  Dig.  H  085-992;  Dee.  Dig.  t 
878.*] 

2.  Appeai.  Ann  Bbbob  (i  1M0*>— BBCEFxion 

OF  EvzoEncB— GtmiNO  Erbob. 

Error,  if  any,  in  overruling  exceptions  to  a 
plea  of  failure  of  consideration  for  a  note  sued 
on  by  a  bona  fide  holder,  and  in  receiving  evi- 
dence in  support  of  such  plea,  was  cured  by  an 
instruction  that  the  jury  should  return  a  verdict 
for  plaintiff,  notwitDstanding  a  failure  of  con- 
sideration, unless  they  found  that  the  note  had 
been  materially  altered. 

[Ed.  Note^For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4089-410S;  Dee.  Dig.  i 
1040.*] 

Appeal  from  Kaufman  County  Court;  Jas. 
A  Cooley,  Judge. 

Action  by  the  First  National  Bank  of  Iowa 
City,  Iowa,  against  0.  W.  Dorsey.  Judgment 
for  defendant  and  plaintiff  appeals.  Af- 
firmed. 

The  suit  originated  In  the  Justice  court, 
and  is  by  appellant  against  the  appellee  on  a 


promissory  note  for  V17S.  Tbe  petition  al- 
leged that  the  note  was  executed  by  appel- 
lee on  February  17,  1910,  payable  to  the  or- 
der of  the  Equitable  Manufacturing  Compa- 
ny, and  due  in  six  installments.  In  4,  6.  8, 10, 
12,  and  14  months,  respectively,  after  date^ 
and  that  the  appellant  bank  purchased  It 
from  the  Equitable  Manufacturing  Company 
in  the  ordinary  course  of  business,  before  ma- 
turity and  for  a  valuable  consideration.  The 
appellee  filed  a  sworn  plea  of  non  est  fac- 
tum, averring  the  vice  In  the  note  sued  on 
to  be  unauthorised  and  fraudulent  altera- 
tions of  material  terms  of  the  note  since  the 
delivery  to  the  agent  of  the  Equitable  Man- 
ufacturing Company,  and  also  plead  failure 
of  consideration,  conditional  delivery  of  the 
note,  and  conspiracy  to  defraud  appellee  on 
the  part  of  the  payee  of  the  note  and  the 
bank.  The  case  was  tried  to  a  Jury.  The 
only  issue  of  fact  submitted  by  the  court  to 
the  Jury  for  their  decision  was  In  respect  to 
the  plea  of  non  est  factum,  and .  the  verdict 
of  the  Jury  was  In  favor  of  the  defendant 

The  Equitable  Manufacturing  Company  is 
engaged  In  the  wholesale  jewelry  and  adver- 
tising businees.  Its  authorized  agent  con- 
tracted a  sale  to  appellee  on  February  17, 
1910,  of  certain  Jewelry  of  a  spedfled  quali- 
ty, which  was  to  be  shipped  to  him  there- 
after. The  contract  was  In  writing,  and  the 
contract  price  was  to  be  payable  in  six  in- 
Btallments,  but  such  contract  is  not  In  the 
record.  Appellant  offered  In  evidence  the 
note  sued  on  as  the  note  signed  by  appellee 
for  the  Jewelry,  and  proved  a  purchase  from 
the  payee  in  the  ordinary  course  of  business, 
before  maturity,  for  a  valuable  consideration, 
and  without  notice  of  any  of  the  alleged  de- 
fenses. The  managing  partner  of  the  payee 
of  the  note  testified  that  they  received  the 
note  through  mall  from  their  agent  and  then 
sold  it  to  the  bank.  The  agent  does  not  testi- 
fy. The  appellee  testifies  that  as  an  Induce- 
ment to  blm  to  execute  and  deliver  a  note 
for  the  total  purchase  price  agreed  to  be  paid 
for  the  Jewelry,  if  It  should  meet  the  quality 
contracted  for,  the  appellant's  agent  agreed 
that  app^ant  would  execute  a  bond  to  se- 
cure the  faithful  iwrformance  of  the  con- 
tract, and  that  the  bond  would  be  deposited 
with  the  First  State  Bank  of  Terrell,  Tex. 
Appellee  says  he  then  signed  a  note  payable 
to  appellant's  order  in  five  installments  of 
$27.50  each,  and  one  of  $34,  and  that  at  the 
time  the  words  "The  Equitable  Manufactur- 
ing Company  agrees  to  furnish  a  bond  to  pro- 
tect C.  W.  Dorsey  in  this  contract**  were 
written  with  an  indelible  pencil  on  the  aide 
of  the  note  as  a  term  of  agreement  In  tlie 
note.  After  execution  of  the  note,  appellee 
at  once  delivered  it  to  the  agent  of  the  Equi- 
table Manufacturing  Company.  Appellee 
says  he  did  not  agree  to  any  change  or  alter- 
ation of  the  note,  and  that  any  alterations 
or  erasures  were  made  after  he  delivered 
tbe  note,  and  without  bls  knowledge  or  aa- 
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thoif^.  Tbs  note  nied  on  and  flie  note  ap- 
pellee ezecDted  are,  appellee  nya,  different  in 
this:  Hie  sote  sned  on  bas  tbe  principal  to  ba 
paid  In  the  first  fire  installments  of  $28,  and 
In  the  last  of  986,  wldle  tbe  one  be  signed 
has  tbe  principal  payable  In  each  of  tba 
first  fire  Inatallments  of  927.00,  and  in  tbe 
last  of  934;  and  the  note  sned  on  has  the 
flgures  '*tl7SJ0Oe*  writtoi  tn  ink  on  tbe  niver 
left-hand  oomer,  while  tbe  note  be  signed 
bad  no  figures  there;  And  tbe  note  be  algned 
hid  the  words  "Tin  Equitable  Hanuftictnr- 
Ids  Conqiany  agrees  to  furnish  a  btmd  to 
protect  <X  W.  Dorsey  in  this  contract,"  while 
the  note  sued  on  has  on  it  no  Hucfa  words. 
The  only  testimony  in  rebuttal  of  appellees 
Is  the  testinHniy  of  a  witness  for  appellant 
that  in  the  Justice  court  trial  ai^Uee  said 
nothing  about  any  changes  or  alterations  In 
the  note  sned  on,  but  daimed  that  the  Jewel- 
TT  was  no  account  Tbe  verdict  of  tbe  Jury 
biTolTes  the  finding  of  fact  that  material  al- 
terations were  fraudulently  made  in  the  note 
after  the  d^Tery  of  the  same  by  appellee, 
and  that  sndi  alterations  were  made  without 
the  kJwwledgB  and  autborl^  of  appellee. 
And  there  Is  evidence  to  support  tbe  finding 
at  ftict  on  the  part  of  the  Jary. 

Dashiell.  Cmmbangh  &  Goon,  of  Terrell, 
for  appellant  Wynne,  Wynne  A  Gilmore^  of 
Wills  Point  for  app^lea 

LETT,  J.  ^fter  stating  the  facts  abore). 
The  ani^lant  filed  a  sworn  plea  of  non  est 
thctnm.  Tbe  plea  oould  be  properly  con- 
stmed  only  as  STerring  that  the  note  sued  on 
had  been  fractdulently  altered  after  Its  de- 
Urerr  to  the  agent  of  the  Bqultable  Manu- 
taGtutBg  Company  by  dianglng  the  amounts 
and  dates  of  payment  and  by  entirely  eras- 
ing therefrom  the  contract  stipulation  "The 
Bqoitahle  Manufacturing  Company  agrees  to 
fomlsb  a  braid  to  protect  GL  W.  Dorsey  In  this 
ooDtTBcf*  The  court  in  his  eluu^  author- 
bed  a  verdict  for  appellee  upon  the  fining 
by  tbe  Jury  of  fraudulent  iteration  of  tbe 
note  as  pleaded.  Appellant  first  directed  a 
Kcneral  exception  to  the  entire  averment 
lAaat  was  by  tbe  court  oT^rnled,  and  next 
excepted  to  snbmltting  tbe  plea  to  the  Jnry, 
88  witJwut  evidCToe  to  support  it,  ami  fur- 
ther asked  a  peremptory  instruction  in  fa- 
Ttff  of  appellant,  which  was  refused.  All 
the  ssslgnmaits  in  rsqiect  to  the  questions 
can  here  be  considered  togethw  for  a  mling. 
Appellant  makes  the  contention  that  tbe  ex- 
ception to  tbe  plea  should  be  sustained,  be- 
cause It  failed  to  sll^  that  the  appellant 
had  knowle^e  or  notice  of  the  alleged  alter- 
ation. The  nnauthorbed  alteration  of  a  com- 
pleted Instrumwt  by  a  material  diange  in  Its 
tenas,  wiUi  Intent  to  defitaud,  Is  forgery. 
Artide  B81,  P.  a  188B  of  Ttm. 


[1]  The  slteratlon  that  would  afldct  tbe  le- 
gal validity  of  the  Instromoit  may  consist 
in  changing  the  time  of  payment  and  tbe 
amount  of  principal  to  be  paid,  or  in  extract- 
ing from  it  some  material  provision  incorpo- 
rated in  it  a%  Is  averred,  was  done  in  tliis 
histanrSi  2  Danld  on  Neg.  Instr.  ^tb  Bd.)  H 
URS,  1884,  1391.  As  further  Ulustrations : 
Mania  v.  Bank,  87  Tex.  Civ.  App.  97.  83  S. 
W.  36;  Baldwin  v.  Bank,  IM  Tex.  122,  133 
&  W.  864,  134  8.  W.  1178;  Otto  Halff.  80 
Tex.  884,  84  S.  W.  910;  60  Am.  St  Rep.  S6. 
And  the  fraudulent  alterations  of  a  note  so 
far  alters  its  legal  affect  as  that  it  cannot  bs 
sned  on  In  its  sltered  tana,  nor  read  in  evi- 
dence to  support  an  action,  even  when  ■ 
tnon^  I7  a  bona  fide  bolder  without  notice. 
2  Danld  Neg,  Instr.  (Dth  Ed.)  1 1413 ;  8  Page 
on  Gcmtracts,  |  1398;  Otto  v.  Halff,  supra; 
Adams  V.  Fslrclotb,  07  S.  W.  607;  Morris  v. 
Bank,  87  Tex.  Civ.  App.  97,  88  S.  W.  36.  It 
Is  believed  to  be  sufficient  reason  for  over- 
ruling tbe  objection  to  tbe  plea  ttiat  no  par^ 
1y  can  enfi)rce  a  negotiable  Instrument  If  It 
be  not  genulna  There  was  no  error,  furQier 
considered,  in  snbmltting  the  plea  to  tbe  ju- 
ry, unless,  as  dalmed  by  aiveUant  there 
was  no  evidence  warranting  the  isBa&  Tbe 
appellee  testified  In  accordance  with  bis 
swom  plea.  If  the  testimony  of  appellee  be 
true  (which  was  for  the  Jury  to  say),  there 
was  a  very  material  change  in  die  note  after 
he  d^vered  tt  to  tbe  agent  of  appellant  and 
sncA  fdteratlons  were  made  without  bis 
knowledto  or  authority.  As  a  eonsequwce 
of  such  evidence,  tbe  court  was  required  to 
pass  tbe  questioD  to  tbe  Jnry  for  dedslm  by 
ttaeuL  Asslgnmente  Nos.  1,  6,  and  8  are 
therefore  overruled. 

[2j  Appellee  pleaded  failure  of  omsidOTa- 
tlon  of  the  note,  and  a  ocmditlonal  ddivery  to 
tbe  agoit  of  the  payee.  Tbe  idess  were  ex- 
cepted to,  on  tbe  ground  that  they  were  not 
available  defenses  against  a  bona  flde  bolder 
of  the  note  without  notice.  Tbe  court  over- 
roled  the  exceptions.  And  appellee  offered 
evidence  In  support  of  tbe  pleas,  which  was 
objected  to  1^  appellant  upon  Uie  same 
ground  above  stated.  The  objections  were 
overruled  the  court  But  when  it  came 
time  for  the  court  to  Instruct  tbe  Jnry,  be 
peremptorily  cAarfted  them  that  they  should 
return  a  verdict  for  plaintiff,  notwithstend- 
ing  a  failure  of  the  consideration.  So  any 
error  of  tbe  court  In  remect  to  tbe  rulings 
mentioned  was  eliminated  as  an  Injury  when 
tbe  court  by  a  Mndlng  Instmctlon,  told  the 
Jury  that  such  defense  pleaded  and  proven 
could  not  at  all  avail  the  defendant  and  that 
they  must  nev^heless  find  for  the  plaintiff 
Asfdgnmente  Kos.  2,  8,  4,  6,  and  7  are  over 
ruled,  as  without  injury  warranting  a  revep*- 
saL 

Tbe  Judgment  Is  afflrmed. 
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DEBS  V.  THOBfPSON. 

ffJoart  of  CStU  Appeals  of  Texas.    Bl  Paio. 

April  9, 1914.) 

X  Set-Off  ard  Counitscxjuii  (|  22*)— Tom 

AOTZONS— DlBCONNECraO  AcTS. 

In  an  actioD  for  the  wronpfol  kiUioR  of  a 
horse,  the  defendant  cannot  set  oif  damages 
ariflinp  from  trespaas  committed  by  the  horse, 
and  his  keep  after  a  former  trespass,  since  the 
statute  relating  to  set-oflE  does  not  corer  dis- 
connected claims  for  damages  aiislng  in  tort 

p:d.  Note^-rFor  other  eases,  see  8et-0ff  and 
Cotrnterdaiin,  Cent  Dig.  11  2^-87 ;  Dee.  Dig. 
1 22.*! 

Z  DAKAOBS  (i  8T*)  —  PUNITITX  Daicaobs  — 

NBGBBsrrr  of  Aotdal  Daxaobs. 

A  Terdict  aDoving  pnnitiTe  damages,  with- 
out also  allowing  aetnu  damsgss,  is  eontmj 
to  law. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  188-192;  Dec  Dig.  |  87.*] 

8.  ApraAii  AND  Ebbob  (I  1(^*)  —  Habhlebs 
Bbbob— Bbbob  Fatobabu  to  Appeixant. 
One  who  snea  for  actual  and  punitiTe  dam- 
ages, and  recovers  Judgment  for  punitiTe  dam- 
ages onlj,  cannot  on  appeal,  raise  the  question 
tut  the  Jnry  could  not  allow  ponltlTe  damagea, 
irttbont  also  allowing  aetnal  damages. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Enp^Gsnt  Dig.  H  40B»4062i  Dm.  Dig.  i 

4.  HioHWATB  (i  68*>— BhrrnHca  as  to  Exho- 

xnoB — SumOIBHCT. 

Proof  that  a  road  was  invested  and  named 
as  a  pubUc  road  on  a  i^at  filed  before  tiie  con- 
troversy arose,  and  that  it  was  referred  to  sev- 
eral times  in  the  testimony.  Is  not  sufficient  to 
establish,  as  a  matter  of  law,  that  it  was  a  pub- 
lic road. 

[Ed.  Note.— For  other  cases,  see  Sghways, 
Cent  Dig.  H  22<^-288;  Dea  Dig.  1 88.*] 

6.  Afpkal  and  Bbbob  (f  T42«)— Asbiokhxitt 
or  EBBOBS-i^^Essrrr  of  Pbopositions  and 
Stateiientb. 

Aaeignnvents  of  error,  not  supported  by 
proportions  and  statements,  as  the  roles  re- 
quire, need  not  be  con^dered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000;  Dec.  Dig.  |  742.*] 

6k  Appeai.  and  Ebbob  (|  722*)— AanoNicBnTs 

OF  Ebbob— CoNFOBMiTT  To  Motion  fob  New 

Tbiait-Statutoet  Pbovisions. 

The  provision  of  Acta  83d  Leg.  c.  186,  that 
asslgnmenta  contained  in  a  motion  for  a  new 
trial  shall  constitute  the  assignments  upon 
which  the  cease  is  presented  on  appeal  is  man- 
datory, where  a  motion  for  a  new  trial  was 
filed. 

tBd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2990-2996;  Dea  Dig.  | 
722.*] 

7.  Appeai,  and  Ebbob  ({{  722.  758*>— Assion- 
icERT  of  Ebbob  —  Confobhitt  to  MomoN 
FOB  New  TbiaI/— Statutobt  Pbovisions. 

The  statute  doea  not  change  the  former 
rule  that  assignments  mast  be  correctly  copied 
in  the  briefs,  and  that  it  is  not  permissible  to 
present  assignments  reconstructed  as  to  either 
form  or  substance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  2990-2996,  80^;  Dec. 
Dig.  il  722,  758.*! 

8.  Appeal  and  Ebbob  (S  301*)— AsaiaNiaENTS 
OF  Bbbob— Ebbobs  Not  SBQmBina  A^sion- 

KBNT. 

The  only  errors  wUcb  can  be  conddered 
bj  the  Court  of  Appeals,  other  than  those 
arUch  may  be  passed  upon  without  an  assign- 


ment are  Oiose  called  to  the  attention  of  tiit 
trial  court  in  the  motion  for  a  new  trial,  end 
the  appellate  coart  will  not  attempt  to  construe 
reconstructed  assignments  in  the  briefs  to  de- 
termine whether  the  errors  are  the  same  as 
those  assigned  in  the  UotfoD. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent  Dig.  U  17^  1763-1765;  Dea 
Dig.  f  SOL*] 

9.  Appkai.  ANn  Ebbob  (f  722*)— -ABSiaNUBiiTs 
OF  X^raoB— Ebbob  Subseqttent  to  Motion 
FOB  Nbw  Trial. 

As  to  errors  arising  subsequent  to  a  moti<» 
for  a  new  trial,  and  wnich  cannot  be  raised  ui 
the  motion^  probably  the  proper  practice  is 
to  file  distinct  ass^ments  in  relation  there- 
to with  the  clerk  of  the  lower  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2990-2996;  Dec.  Dig.  { 
722.*] 

10.  Appeal  and  Ebbob  (|  282*)— AasioNiiBNTS 
OF  Ebbob— Tbial  bt  the  Goubt. 

Acts  S3d  Leg.  c.  186^  makbg  the  assign- 
ments of  error  in  the  motion  for  a  new  trial 
the  assignments  on  appeal,  does  not  change  the 
rule  that  no  motion  for  a  new  trial  need  be 
filed  in  cases  tried  to  the  court,  in  which  find- 
ings of  fact  and  condnaioiis  trf  law  are  filed. 
_[Ed.  Note^For  otter  eases,  see  Appeal  and 
Error,  Cent  Dig.  ||  1082-1665;  Dee:  Dig.  | 
282.  *] 

11.  APPKAI.AND  EBBOB(|722*)— AaaxaHiaBiB 
OF  Ebbob— Thial  bt  the  Coubt. 

In  such  eases  the  assignments  of  error  are 
still  to.  be  filed  with  the  derk  of  the  court  be- 
low. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  2990-2996;  Dea  Dig.  | 
722.*] 

12.  Appbax,  and  Bbbob  (f  1176*)  —  Disposi- 
tion OF  THE  Cask— RXNDEBaNO  JUDQMENX. 

Where  the  court  erroneously  overruled  ex- 
ceptions to  defendant's  cross-action,  and,  after 
verdict  rendered  judgment  on  the  cross-action 
in  an  amount  equal  to  the  judgment  for  plain- 
tiff on  Us  cause  of  action,  the  case  need  not 
be  remanded  for  new  triah  but  Judgment  will 
be  rendered  for  the  plaintiff  in  the  amount  due 
on  his  cause  of  action,  under  B«t.  St  ^11.  art 
1026,  authorizing  the  Court  of  Civil  Appeals 
to  render  such  judgment  as  the  court  below 
should  have  rendered. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  |i  4573-46S7:  Dee.  Dig.  i 
117&*] 

Appeal  from  Pecos  Ooonty  Ooort;  Howell 
Joimson,  Judge. 

Action  hy  Frank  Deei  afalnst  D.  W. 
Thompson.  From  a  judgment  for  plaintiff 
and  for  tbe  defendant  la  an  equal  amount 
upon  a  Botroa^  plalntlfl  appeals.  CroMhac^ 
tlon  Btrlckai  out,  ai^  Judgment  rendmd  for 
plalntlfr  in  the  amoont  of  tlia  damages  found 
by  the  Jury. 

Chos.  T.  Haltom  and  W.  A.  Hadden,  both 
of  Ft  Stockton,  for  appellant  B.  D.  Blaydes 
and  W.  C.  JadEson,  botb  of  Ft  Stockton,  for 

appellee. 

HIGGINS,  J.  Dees  sued  to  recOTer  the 
sum  of  $456,  actual  damages,  and  f400,  pu- 
nitive damages,  claimed  to  have  been  sustain- 
ed by  reason  of  the  wrongfiil  Bhooting  and 
killing  by  Thompson  of  a  horse.  Defuidant 
answered  by  a  gmeral  denial  and  counter* 
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dalm  for  varioofl  amounts  alleged  to  be 
doe  by  reaaon  of  trespasBes  committed  by 
the  animal  apon  TarlouB  dates,  and  expenses 
■astained  in  caring  for  and  feeding  the  horse 
wblle  it  was  tzeqcwsslng  apon  a  certain  oc- 
casion prerlona  to  the  shooting.  TTpon  trial 
before  a  Jury,  Terdlct  was  retnmed  in  favor 
of  plaintiff  for  som  of  $50.  punitive  dam- 
agoa,  and  in  favor  of  defendant  upon  his 
cross-action  in  som  of  $26  for  feeding  and 
caring  for  tbe  horse  upon  the  occasdon  men- 
tioned, and  farth»  snm  of  $2S,  damages  sus- 
tained by  reason  of  trespasses  committed  by 
the  horse.  Upon  this  verdict  judgment  was 
rendored  in  favor  of  plaintiff  for  sum  of  $60 
against  Thompson,  and  In  TSiompson's  favor 
against  Dees  for  a  like  sum,  and  it  was  or- 
d»ed  that  the  two  sums  should  offset  each 
odier  and  no  execution  issue.  Tzom  this 
judgm^t  Dees  has  appealed. 

£1]  The  first  and  second  assignments  com- 
Iflain  of  tito  owruling  of  exceptions  addr^s- 
ed  to  defoidant's  connterclalm,  upon  the 
ground  tliat  it  was  an  independent  cause  of 
action,  In  no  wise  Incident  to  or  connected 
with  plaintUTs  cause  of  action.  In  an  ac- 
tliai  for  damages  upon  tort,  the  defendant 
cannot  ^et  off  or  reconvene  for  damages  re- 
sulting from  a  tort  previonsly  committed  by 
plaintur.  The  statute  relating  to  tbls  matr 
ter  df>eB  not  cover  dlacrainected  claims  for 
damage  arising  in  tort  Hart  v.  Davis,  21 
Tex.  411 ;  Shook  v.  Peters,  69  Tex.  896.  Tile 
qkedal  exception  in  relation  to  this  matter 
should  have  been  sustained,  and  the  cross- 
action  stricken  out  BoyA  v,  Glai^  21  Tex. 
436;  Oarothers  v.  Thorp,  21  Tttz.  858;  Castro 
v.  Oentiley,  11  Tex.  28. 

[2,S]  Under  the  third  assignment,  appel- 
lant complalne  tliat  the  verdict  of  the  Jury 
was  contiazy'  to  law  in  allowing  him  puni- 
tive dam^es  without  also  allowing  actual 
iiatwagftii-  In  this  contention  he  is  correct; 
but  it  is  not  a  matter  of  whldi  he  can  com- 
plain. A^wUee  ndtflit  well  do  so,  but  not 
appellant 

[4]  TSw  fourtli  asidgnment  conqrlalna  of  the 
cchoVb  dia^e  In  not  assuming  as  a  proven 
tact  tbat  a  curtain  road  was  a  public  one, 
tbe  proposltKai  being  that,  since  the  facts  are 
imdiqmted,  the  atuatlon  wheth^  the  road 
was  at  a  public  w  private  character  was 
one  of  law,  which  should  have  been  decided 
hy  the  oonrt  The  statement  in  the  brief  of 
the  tects  relied  upon  as  showing  Its  public 
diancter  Is  that  it  waa  Indicated  and  named 
as  a  pnUic  road  on  a  plat  appearli^  in  the 
statement  of  fbcta,  ^ndx3k  plat  was  filed  an- 
terior to  fbe  happoilnff  ot  any  of  the  inci- 
dents In  this  (»se,  and  that  the  road  was  re- 
ferred to  sevonl  thnes  in  the  testimony.  We 
tail  to  see  upon  what  tbeorr  It  can  be  ccxi- 
tended  Oat  these  facta  alone  are  soffldent, 
aa  a  mattw  of  law,  to  tarrest  a  zoad  with  a 
pablle  diaracter. 

[f ]  The  flfOi  and  alztli  asslgnmentB  are 
not  sonnrtod  saCh  iwopositlonB  and  state- 
ments as  tbe  nUae  xeqnire,  and  are  not  ai- 


titled  to  consideration.  In  pasidng,  however, 
it  may  be  said  they  do  not  present  reversible 
error. 

[8]  The  suggestion  Is  respectfully  made  to 
counsel  for  appellant  that  in  causes  which 
they  may  hereafter  have  p^ding  in  this 
court,  a  due  regard  be  had  for  the  rules  of 
briefing,  and  attention  Is  particularly  called 
to  the  fact  that,  under  the  law  at  present, 
the  assignments  contained  In  the  motion  for 
new  trial  In  the  lower  court  constitute  the 
assignments  of  error  upon  which  tbe  cause 
must  be  here  presented.  Acts  33d  Leg.  Reg- 
ular Session,  c.  136,  p.  276.  When  a  motion 
for  new  trial  has  been  filed,  this  provision 
of  the  statute  Is  mandatory.  Edwards  v. 
Youngblood,  160  S.  W.  288. 

[7]  Under  the  law  previous  to  this  amend- 
ment it  was  h^d  that  the  assignments  must 
be  correctly  copied  in  the  briefs,  and  that  It 
was  not  permissible  to  preset  assignments 
reoouBtntcted  as  to  either  form  <w  substance. 
Fessinger  v.  Bl  Paso  Times  Oo.,  164  S.  W. 
mi;  Mt  Franklin,  etc,  v.  Bfay,  160  8.  W. 
766;  Biggs  V.  Miller,  147  S.  W.  682;  Horsa- 
mau  V.  Coleman  Co.,  67  Ek  W.  801;  Martin 
V.  Bank,  102  S.  W.  181;  Alexander  v.  Bow- 
ers, 79  S.  W.  342;  By.  Ca  V.  Adam^  66  Tex. 
Civ.  Ai^  245.  118  S.  W.  lll!6;  Bowers  T. 
Goats,  146  S.  W.  1013. 

l^ere  Is  nothing  in  the  amendment  (diani^ 
ing  this  rule,  as  each  point  raised  in  the  mo* 
tlon  can  and  should  be  presented  to  this 
court  as  an  assignment  of  error  In  the  lan- 
guage in  which  the  matter  was  called  to  the 
attention  of  the  trial  court  In  the  motion 
there  filed.  Iowa  Utg.  Oow  v.  Waloowich,  168 
S.  W.  1064. 

'  [t]  Und«r  the  amendment  and  the  rules, 
tbe  only  errors  which  can  properly  be  enter- 
tained by  this  court,  other  than  those  which 
may  be  passed  up<Hi  without  an  assignmoit, 
are  those  called  to  the  attrition  of  the  trial 
court  in  the  motion  for  new  trial,  and  the 
impropriety  of  presenting  zeconstmcted  as- 
signments in  the  brief  Is  pointed  out  and  well 
stated  In  Edwards  v.  Youngblood,  supra. 
See.  also.  Ovuton  t.  Colored  Eni^ts  of 
Pythias,  163  S.  W.  1068,  and  Iowa  Mfg.  Go. 
Walcowich,  supra. 

We  take  this  occasion  to  {dace  coons^ 
pradldng  In  ttds  conrt  tvon  notice  12uit  the 
aaslgnments  copied  In  brief  and  meaoited 
here  must  be  true  ooptea  of  the  correapond- 
ing  portions  of  motion  fbr  new  trial  when 
such  mottoia  have  been  filed  In  trial  court 
TUb  court  wlB  not  undntake  to  determine 
whether  an  assignment  was  raised  In  audi 
motion,  wboe  It  la  presented  here  In  lan- 
guage different  from  that  in  which  the  mat- 
ter waa  presented  to  tbe  trial  court  To 
conntoiance  the  filing  hen  of  reconstructed 
and  amended  assignments  wiU  frequently  ne- 
eessitate  the  determinatlMi  oC  whether  or 
not  the  error  waa  called  to  the  attutlofi  of 
tbe  court  b^w,  which  ta  many  Instances 
would  require  careful  and  critical  compari- 
Boni^  and  a  oorrect  conclusion  atUl  be  doubt- 
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foL  This  will  be  obviated  and  tiie  oppor- 
tnnltr  preraited  of  securltm  xvremla  upon 
eiTOTB  not  asdgned  In  lower  conrt  wbldi  this 
court  might,  at  times,  do  If  the  rule  deter- 
mined upon  be  not  strictly  enforced. 

[I]  As  to  those  erfors  which  of  necessity, 
were  not  raised  in  the  motion,  probably  the 
proper  prafitloe  would  be  to  ffle  distinct  as- 
stgnments  in  relation  thoeto  with  the  clerk 
of  Iowa:  court,  as  required  by  the  old  stat- 
ute and  rules,  Overtxm  Colored  Enighta 
of  Pythias,  IBS  S.  W.  1068.  Assuredly,  It 
was  not  the  I^tslatlTe  purpose  to  deprive 
litigants  of  the  rl^t  to  have  errors  and 
wrongs  righted  arising  or  transpiring  subse- 
qumt  to  the  orwrnllng  of  their  motion  for 
new  trial,  and  vxA  an  error  so  assigned 
will  be  omsldered  by  this  court 

[II]  As  to  cases  tried  before  the  court  in 
wlildb  finding  ot  tact  and  conclusions  of 
law  are  filed,  a  motion  for  new  trial  need 
not  be  filed.  American,  etc,  t.  Mercedes, 
eteL  (San  Antonio)  US  8.  W.  2S6:  Oooney 
T.  Dandridgft  (El  Paso)  1S8  8.  W.  ITT ;  Moore 
T.  Babb  (Galveston)  169  8.  W.  88. 

[11]  And  In  such  case  the  assignments  are 
to  be  filed  with  the  clerk  of  Qie  court  below, 
as  was  fonnerly  done  in  all  oues.  The 
amendment  does  not  alter  the  old  practice  In 
this  respect  8ome  of  the  observations  here 
made  with  reqiect  to  matters  ot  practice  are 
not  called  tat  in  this  case,  but  they  are  made 
to  the  end  that  the  members  of  tbe  bar 
practicing  here  may  be  advised  of  the  man- 
ner In  whidi  this  court  views  these  matters, 
to  the  end  tbat  they  may  govun  tbonselves 
accordingly. 

[12]  The  error  of  the  court  in  overruling 
the  special  exception  to  the  croB8-actl<ni  does 
not  require  a  rraoandlng  of  tlie  cause  for 
a  new  trial,  as  It  affected  only  the  cross- 
action  upon  which  the  verdict  In  Ttiompson's 
favor  for  pSO  was  returned.  This  court,  un- 
der authority  of  article  1626,  Revised  Stat- 
utes, will  render  the  Judgment  which  should 
have  been  rendered  In  the  court  bdow,  viz., 
tibat  the  exception  to'  the  cross-action  be 
sastalned.  the  cross-action  striclken  out,  and 
Judgment  rendered  In  favor  of  Dees  for  the 
sum  of  fSO,  and  that  be  recover  all  of  his 
costs. 

As  reformed,  the  Judgment  is  afilrmed. 


COOPER  et  ox.  v.  MAREK  et  aL   (No.  6306.) 

(Conrt  of  Civil  Appeals  of  Texas.  Anstia. 
March  4,  1914.   RebearLng  Denied 
April  1,  1914.) 

1.  Escrows  (|  1*)— Natubx  and  Raqmsnxs 

IH  Gbhebal. 

Before  an  instrument  can  become  an  es- 
crow, the  contracting  parties  must  actually 
a«ree  thereto,  and  an  agreement  between  the 
grantors  as  to  the  distribotion  of  the  purchase 
price  was  not  Undlng  on  the  grantee,  who  was 
not  a  party  thereto. 

pOd.  Note.— For  other  caaes,  see  Escrows. 
(Tent  Dig.  H  1-3,  S;  Dec.  Dig.  |  1.*] 


•APSXICA- 


2.  Tbusts  (I  202«)— OoimrrAiK 

TZON  or  PSOOKEDS. 

Where  a  father  and  children  necuted  a 
deed  and  also  an  agreement  aa  to  the  distribn- 
tion  by  the  father  of  the  purchase  price,  to 
which  the  grantee  was  not  a  party,  and  the 
father,  vrho  acted  for  the  diil^«n  as  well  as 
hlmsdf,  delivered  the  deed  to  the  grante^  thi 
grantee  was  not  bound  to  see  that  each  of  title 
children  received  his  proportionate  share  of  the 
purchase  price,  according  to  the  agreement,  and 
one  of  the  children  coiud  not  object  that  the 
delivezgr  was  unauthorised,  because  she  did  not 
receive  her  share. 

[Ed.  Note.— For  other  cases,  see  Tmst%  Gent 
Dig.  H  271,  272;  DecL  Dig.  i  202.*] 

8.  Fbaud  (S  30*)  —  DBOkPTioir  (^onwriTUTiRG 

FbAUE^— BsiilANOB    Om  BSFUSniZAXIOKS— 

PXBBOHS  LlABUB. 

One  of  several  grantorn  was  not  entitled 
to  object,  as  against  the  grantee,  that  she  had 
been  misinforiDed  as  to  her  llsbHity  on  a  mort- 
gage on  the  land,  unless  die  was  deceived  and 
misled  by  the  grantee. 

[Ed.  Mote.— For  other  cases,  aee  Ftand,  Cent 
Dig.  I  36;  Dec  Dig.  |  30.*] 

4.  Appkal  and  Drbok  tfl  969,  1046*)— Tbial 

({  25*)— ABOUHXKT^-O^KniNO  AND  <7t«SIHG 
— DlBCSm^ON  OF  COUVr— HaSHI^BSS  EJnKOK— 
RSVIBW. 

Under  district  and  county  court  rule  37 

242  8.  W.  xx),  providing  that  counsel  for  an 
tervener  shall  occupy  toe  portion  in  the  ar- 
gnment  asdgned  him  by  tht  court  according  to 
the  nature  of  the  claim,  the  matter  is  within 
the  sound  discretion  of  the  court  which  is  not 
subject  to  review  unless  abused,  and  error 
could  not  be  preheated  on  tht  refusal  of  the 
court  to  permit  interveners  to  open  and  close 
the  argument  where  there  was  nothing  to  in- 
dicate any  injury  therefrom. 

[Ed.  Note^For  other  cases,  see  Appeal  snd 
Error.  Cent  Dig.  H  8849-S848,  4128-4131. 
4134;  Dec.  Dig.  H  069,  1046;*  Trial,  Cent 
Dig.  8f  44r-76!  T)ea  Dig.  f  25.*1 

6.  Appeal  and  EaaoB  (f  178*)— Rbsbstjltion 
OF  Objections  —  Necessitt  or  Fbebknta- 

TION  TO  TkIAL  COUBT. 

An  objection  to  the  vaU^ty  of  a  deed, 
idlich  was  not  raised  in  the  pleadings  nor  in 
any  matter  brought  to  the  attention  of  the 
trial  court  cannot  be  uiyed  for  the  first  time 
oo  appeal. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dir.  H  1079-1089,  1091-1003, 
1095-1098,  1101-1120 ;  Dec  Dig.  |  173.»1 

Appeal  from  District  Court  Milam  CJounty ; 
J.  C.  Scott  Judge. 

Suit  for  partition  by  F.  A.  Marek  and  an- 
other against  John  W.  Barrett  and  others, 
wherein  W.  N.  Cooper  and  wife  intervened. 
From  a  Judgment  for  plaintiflB,  the  interven- 
ers appeal.  AfBrmed. 

W.  A.  Morrison,  of  Cameron,  for  appel- 
lants. Henderson,  £tdd  &  Olllla,  of  Cameron, 
for  atvellees. 

RICE.  J.  B.  a  Barrett  and  his  eight  chil- 
dren owned  400  acres  of  land  on  the  Fran- 
cisco de  lo9  Rlos  survey  In  Milam  county, 
which  was  the  community  property  of  himself 
and  hla  deceased  wife,  and  which  he  and 
his  said  children,  except  John  W.  Barrett 
agreed  to  sell  to  F.  A.  Marek  for  the  sum  of 
$20,250;  and,  on  the  Uth  day  of  Jun^  1912, 
in  pursuance  of  said  agreement  tb^  execut- 
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cd  tbelr  deaA  to  lCu«k  for  aald  land,  aod 
at  the  time  of  Its  csecatlon  algned  a  written 
■greanrat  proTldlng  for  a  dlvUdon  of  fhB  pro- 
ceeds of  Bocb  sale  wben  the  same  should  be 
paid  by  Var^  wbloh  deed,  together  with  said 
agreement;  was  deposited  by  B.  O.  Barrett 
(who  iQipears  to  have  been  acting  for  himself 
and  ddldxm  In  making  sndi  sale)  In  the  First 
Natl(mal  Bank  of  Cameron.  It  was  con- 
templated that  Marek  shonld  pay  part  cash 
and  give  his  notes  for  the  balance  of  the 
pnrchase  money,  the  proceeds  of  which,  when 
aold  by  B.  a  Barrett,  together  with  the  cash, 
vas  to  be  distributed  1^  him  among  the  gran- 
ton,  said  agreement  providing  that  the  chil- 
dren Bbonld  have  one-half  of  the  proceeds, 
less  ui  fli800  mortgage  due  qpon  the  land, 
which  was  to  be  deducted  from  tbeix  portion, 
the  father  paying  off  the  other  liens  npon 
the  property  ont  of  his  part  thereof.  Upon 
the  pajinait  of  the  moiuiy  and  oeentlon  of 
the  purchase- money  notes  by  Marek,  the  deed 
was  deUrered  to  him  by  B.  O.  Barrett,  and  he 
Babaeqimtly  sold  one-half  of  the  land  to  A. 
X.  Qreen.  Within  a  few  days  after  the  de- 
Umy  of  the  deed  to  Biarek,  Barrett  sold  the 
notes  to  iSn.  Wmlnta  Watson,  as  he  was  au- 
thorised to  do  Iqr  said  apeemen^  dqtoidtlng 
tbelr  proceeds  In  llw  Cameron  State  Bank, 
lesring  checks  therein,  payable  to  the  order 
of  ead  of  his  chlldroi,  craiept  J.  W.  Bar- 
rett, for  flielr  share  of  snch  iHwceeds,  amount- 
ing to  ^XJOIO  each.  Including  Mrs.  lAura 
Coi^r.  John  W.  Barrett  sold  his  In- 
terest In  taie  estate  to  his  brother  B.  J.  Bar- 
rett, taUng  In  part  paymait  Oerefor  his 
tbree  raider's  Hen  notes  for  the  sum  of  $900 
each.  Said  checks  were  accepted  by  all  of 
the  children,  exc^  Mrs.  Cooper,  who  de- 
clined to  do  so  on  the  ground  that  the  same 
was  not  soffldent  In  amount,  and  ttiat  she  had 
been  misinformed  witSi  reference  to  her  lia- 
bility on  the  mortgage  above  mentioned. 
Itoeafber,  on  the  8th  day  of  April,  1913, 
iiaxA  and  Green  toonght  Oils  salt  for  par- 
tition against  John  W.,  and  B.  J.  Barrett, 
allegli^  that  they  plaintiffs)  owned  an  nn- 
dlTlded  of  said  land,  and  that  B.  J. 

Barrett  owned  an  ondlrided  Vii  thereof, 
and  that  John  W.  Barrett  was  asserting  some 
claim  or  Interest  therein,  as  the  vendor  of  B. 
J.  Bsrrett;  and  that  plaintiffs  were  In  pos- 
sesion of  Ouii  part  of  aald  tract,  and  de- 
fendant B.  J.  Barrett  In  possession  of  his 
part  The  defendant  John  W.  Barrett  an- 
swered that  he  had  conveyed  his  portion  to 
his  codefendant  B.  J.  Barrett,  and  In  part 
conslderaUon  thereof  had  taken  the  three 
notes  niQittoned,  retaining  a  v^dor's  lien, 
and  asked  that  in  partition  he  be  protected 
as  to  his  lien  and  crops  then  growing  on  the 
place.  Cooper  and  wife  intervened,  setting 
oat  the  facts  showing  their  interest  In  the 
transaction,  as  above  stated,  alleglBg  that 
since  the  death  of  her  mother,  which  occurred 
September  17,  1890,  her  father  had  remained 
Id  possession  of  the  entire  tract,  during 
irtili±  time  he  had  appropriated  the  rents 


and  revennes  thereof  for  more  than  20  years 
to  his  own  use  and  benefit,  and  that  her  pro 
rata  part  thereof  amonnted  to  fl2S  per  an- 
num ;  that  at  the  time  she  and  bar  husband 
executed  the  deed  to  MaxA  it  was  ctrntem^ 
plated  and  agreed  that  all  ot  the  owners 
would  sign  same,  but  that  her  brother  J.  W. 
Barrett  had  refused  to  execute  said  deed,  and 
that  she  had  been  misinformed  as  t6  her 
rights,  without  stating  by  whom,  and  was  led 
to  believe^  from  statemento  made  to  her, 
that  she  was  liable  for  the  pa^nent  of  a  % 
part  of  the  deed  of  trust  thereon,  whidt  had 
been  necnted  by  her  ftither,  which,  blether 
with  Interest,  amounted  to  the  sum  of  $1,926, 
and  that  under  said  mlBapprebeiiBloD  she 
had  obligated  hmslf  to  pay  ber  part  thereof, 
to  wit,  $240.76,  whlcib  she  would  not  have 
executed  if  she  had  known  the  facts;  that 
neither  of  the  plalntiflb  had  ever  paid  her  for 
her  Interest  In  said  land,  and  that  by  the 
terms  of  the  agreement  she  was  entitled  to 
hare  $1,024,44,  and  that  the  deed  had  bem 
deUveted  to  Marek  without  her  authority, 
for  which  reason  the  title  did  not  pass  oat 
of  her;  and  It  is  alleged  that  plaintiffs  had 
knowledge  of  the  existence  of  her  righta  In 
the  premises*  It  was  farther  alleged  that, 
while  she  had  been  advised  that  the  check 
was  at  the  bank  for  her,  she  refused  to  ac- 
cept 1^  and  so  notlfled  plalntUEi^  stating  the 
reason  ther^r.  PlalntUEs  answered,  spedal- 
ly  denying  that  they  had  made  any  misrep- 
resentations, or  that  any  snch  were  made 
with  their  knowledge  or  by  their  authority ; 
that  they  had  in  good  faith  complied  with 
the  torms  o£  their  ccmtract,  paid  the  consid- 
eration stipulated,  and  that  the  deed  had 
been  delivered  to  tiiem  without  any  knowl- 
edge of  the  facta  set  np  In  the  i^ea  of  In- 
tervention, and  farther  alleged  tliat  they  were 
not  parties  to  the  agreemwt  Itetween 
grantors  with  referwioe  to  ssle  of  said 
land  and  tha  distribution  of  tbe  proceeds, 
and  therefore  were  in  no  wise  bound  there- 
by. The  case  was  tried  before  a  jury,  and 
on  a  peremptory  Instruction,  returned  a  ver- 
dict in  tavor  ot  plaintiffs  for  of  the 
land,  and  In  favor  of  the  defendant  B.  J. 
Barrett  for  tJie  remaining  Vit>  and  the  case 
as  to  the  Interveners  was  submitted  on  one 
issue  made  by  t^em  and  refused  on  the  other. 
A  verdict  and  judgment  was  rendered  against 
them,  and  decree  was  entered  determining 
the  rights  of  the  parties  in  accordance  with 
the  verdict  and  protecting  the  ileus  of  J. 
W.  Barrett  and  Mrs.  Watson,  who  also  bad 
been  made  party  defendant,  and  bad  set  ap 
her  right  as  holder  of  the  notes  mentioned. 

[1.  The  first  error  assigned*  Is  that  the 
court  refused  to  give  a  peremptory  instruc- 
tion In  behalf  of  Interveners,  for  the  reason 
that  the  deed  was  delivered  to  the  plaintiffs 
without  their  consent  and  in  contravention 
of  the  escrow  agreemrat.  We  overrule  this 
assignment,  because  If  the  deed  was  ever  left 
in  the  bank  as  an  escrow,  which  Is  doubtful 
under  the  evidence,  still,  the  collateral  agree- 
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ment  between  the  grantors  wltb  referoice  to 
the  division  of  the  proceeds  for  which  the  land 
sold  was  no  part  thereof,  and  was  clearly  not 
binding  upon  Marek,  as  he  had  never  signed 
It  nor  agreed  thereto.  Am.  &  Eng.  Encj. 
Law,  vol.  XI,  pp.  336.  3S6,  In  which  It  is 
stated  that  the  deposit  In  suc^  case  must  be 
made  by  the  agreement  of  the  parties  to  the 
Instr^lment  A  dellvwy  made  by  the  depos- 
itor alone  will  not  be  sufficient  to  constitute 
a  valid  escrow.  See,  also,  S  Words  &  Phras- 
es, p.  2464,  where  it  Is  (dearly  shown  that,  be- 
fore an  Instrument  can  become  an  eseiow, 
the  contracting  parties  must  actually  agree 
thereto.  In  the  present  case  the  facts  fall 
to  show  that  Harek  had  anything  to  do  with 
said  contract  relating  to  the  division  of  the 
proceeds  among  the  grantors,  and  hence  was 
not  bound  thereby.  The  deed  was  delivered 
to  Mareic  by  B.  0.  Barrett,  wbo  ondw  the 
evidence  seems  to  have  be«i  acliDg  in  behalf 
of  himself  and  the  others,  and  the  title 
passed  to  Biar^  thereby,  notwltbstandlng  the 
parties  foiled  to  properly  divide  tlie  pvndiaae 
money  among  themselves.  No  daty  was  im- 
posed nnda  the  law  upon  Mardc  to  see  Qiat 
each  of  the  h^rs  rec^ved  Oi^r  pnq^ortlon- 
ate  part  of  such  money.  Therefore,  the  evi- 
dence did  not  Justify  the  sDbmlisiai  of  the 
tssne  as  to  the  deed's  being  delivered  in  con- 
tiavNition  of  tbm  escrow  agreement,  for 
which  reason  the  second  assignment  Is  al- 
so overruled. 

[8, 4]  TbB  couit  did  not  err  In  <aiarglng 
Qie  Jury  to  find  against  Intor^iers  in  the 
event  they  were  not  deceived  and  misled  by 
statements  made  to  ttiem  i^tive  to  the 
$1,800  mortKag&  Nor  do  we  think  tbe- court 
erred  in  roFuslng  to  permit  interveners  to 
open  and  close  liie  argument  This  matter, 
undw  rule  87  C142  8.  W.  x:^,  ts  within  the 
Boond  discretltui  of  the  trial  oonrt,  and,  un- 
less abused,  is  not  the  sttbject  ot  review. 
Thwe  is  nottdng  in  the  record  Indicating  that 
any  Injury  resulted  to  Interveners  therefrom ; 
and,  since  the  evidence  negatives  the  fact 
that  tb^  were  misled  by  any  mlsrepreseiita- 
tiona  by  rtther  Morek  or  B.  0.  Barrett,  the 
court  might  v^o^ly  have  given  a  perranp- 
tory  Instruction  to  find  in  favor  of  {Aaln- 
ttfls. 

[I]  We  overrule  ttie  seventli  assignment; 
compleinliLg  that  the  deed  was  Improper- 
ly deUvOTOd  because  aroellants  did  not  re* 
cd.ve  their  share  of  all  the  purchase  money. 
In  that  Rogers,  the  real  estate  agat,  was 
paid  $1,000  commissions  for  making  the  sale, 
because  this  matter  ,was  not  raised  in  the 
pleadings,  nor  in  any  manner  brought  to  the 
attention  ot  the  trial  court,  and  cannot  be 
urged  for  the  first  Ume  here;  and,  as  their 
father,  who  had  empli^ed  said  agei^  and 
agreed  to  pay  him  sudt  sum  as  conuulsslons 
for  his  services,  appears  to  have  been  repre- 
senting than  In  the  tranwction,  we  fall  to 
see  how  any  complaint  could  be  made  on  this 
score. 


The  remaining  aseUPUuents  have  been  con- 
sldoed,  and  are  regarded  as  without  merit 
Finding  no  reveralble  error  in  the  record, 
the  Jndgm^  of  the  court  li^w  is  afflnned. 

Affirmed. 


SEARS  V.  AINSWORTH. 

(Court  of  CSvil  Appeals  of  Texas.   M  FasOk 
Blarch  26,  1014.  Rdiearlng  Denied 
April  2B,  1014.) 

1.  Public  Laitds  (|  178*)— Sohool  lAnna— 

OONTBACT  to  CONVST~Tm  AS  ESSSNCE. 

Time  was  necesBarily  of  the  easence  of  a 
contract  to  pnrchaBe,  oq  a  certain  date,  a  sec- 
tion of  pabiic  free  school  land,  the  required 
three  years'  occupancy  of  wbidi  had  not  been 
completed  by  two  years,  in  view  of  the  some- 
what onerous  conditions  €t  occapaao'  Imposed 
by  law,  SO  that  the  mirehaser  was  reqiuTed  to 
perform  on  tile  date  nxed.  • 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  H  679~&S2;  Dec.  Dig.  |  178.*] 

2.  BVIDBNOB  (I  ZB*}~-JVTaaiAL  NOTIOS. 

The  Court  of  Civil  Appeals  tabes  ju^dal 
notice  that  the  pnrcfaase  of  public  free  school 
land  from  the  state  Is  upon  a  condition  of  oc- 
cupancy which  is  more  or  less  ooerons. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent.  Dig.  $|  29,  80;  Dec  Dig.  {  28.*] 

8.  Public  Lusos  (S  178*)— School  Lands- 
Sals  —  Pebfobuancb  bt  Vxiidob  —  UirBKA- 
soNABUB  Delay. 

Where  plaintlfF  agreed  to  convey  a  section 
of  public  free  school  land  on  March  1st,  the 
purcbaaer's  failure  to  tender  performance  un- 
til July  was  an  nnreaaonable  oelair,  thouch  he 
was  ill  up  to  about  May  1st  in  absence  ox  oth- 
er drcumstances  excusing  his  failure  to  perform 
after  recovery. 

[Ed.  Note.— For  other  cases,  see  Public  I^nds, 
Cent  Dig.  {{  679-582;  Dea  Dig.  {  178.*! 

4.  Vendor  and  Pubohaseb  (f  180*)— Tekdeb 

or  PEBFOBHAnCB— TbNDEB  BT  GUAKANTOB. 

The  vendors  of  land  could  not  be  required 
to  accept  purchase-money  notes  executed  by 
one  who  had  guaranteed  performance  by  the 
purchaser,  instead  of  notes  executed  by  the 
purchaser. 

[Ed.  Note. — For  other  caaeB,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  86fl;  Dec  Dig.  1 180.*) 

K.  OUABANTT  ({  78*)— I/XABILITV  OF  OUABAH- 
TOB. 

The  fact  that  the  note  sued  on  was  given 
by  defendant  to  guarantee  the  payment  oy  a 
contract  purchaser  of  land,  of  the  considera- 
tion of  the  purchase,  and  not  as  a  forfeit  apon 
the  purchaser's  failure  to  perform,  would  not 
be  a  defense  to  an  action  on  the  note  by  the 
vendor  on  the  purchaser's  failure  to  perform; 
defendant  being  primarily  liable  on  the  note 
as  betweoi  UmseU  and  the  vendor. 

[Ed.  Note^For  other  cases,  see  Guaranty. 
Cant  Dig.  H  01.  02;  Dec.  Dig.  {  7a*} 

Appeal  from  Andrews  County  Court ;  N.  P. 

Ross,  Judge. 

Action  by  J.  C  Alnsworth  against  A.  w. 
Sears.  From  a  judgm^t  for  plaintiff,  de* 
foidant  appeals.  Affirmed. 

Chas.  Glbbs,  of  Midland,  for  appellant  J. 
H.  Caldwell  and  Jna  B.  Howard,  both  of 
Midland,  for  a^ellee. 

HIOOINS,  J.  On  July  25,  191%  appellee 
Alnsworth  contracted  to  convey  to  Calvin 
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Tarlor  section  9  In  block  A4%  public  firm 
scbool  land  In  Andrews  county.  The  three 
years'  occapaney  thereof  required  by  law 
would  not  be  completed  until  the  spring  of 
1912.  Appellant  Sears  conducted  the  nego- 
tiations In  behalf  of  Taylor.  It  not  being 
at  that  time  convenient  for  Taylor  to  settle 
BDd  teslde  upon  the  land,  the  same  was  not 
to  be  conreyed  to  him  until  March  1,  1911, 
at  wtalcb  time  he  was  to  make  a  cash  payment 
of  9500  and  execute  purchase-money  notes 
to  corer^a  balance  of  $2,060,  divided  Into 
fom  equal  Installments  and  payable  in  on^ 
two,  three,  and  fonr  years  after  date,  with 
loterest  On  date  Alnsworth  made  this  con- 
tract; he  conreyed  tbe  land  to  X  N.  Norwood, 
with  whom  he  arranged  tbat  the  same  should 
bs  by  him  in  turn  conveyed  to  Taylor  on  the 
date  aforesaid.  The  purchase-mon^  notes 
to  be  i^Ten  by  Taylor  were  to  be  payable  to 
Older  of  Norwood,  and  the  cash  paymirait  of 
1900  was  to  be  paid  to  Alnsworth.  To  guar^ 
BDtee  Qie  performance  by  Taylor  of  his  con- 
tract of  purchase,  Sears  executed  a  note  for 
$600  In  appellee's  fiavor,  due  March  1,  1911, 
and  placed  same  In  escrow,  to  be  deUvwed  to 
Alnsworfli  for  collection  in  erent  l^lor  fail- 
ed OB  said  date  to  comply  with  Us  contract 
of  purchase.  On  Hardi  1,  1911,  Alnsworth 
and  Norwood  were  In  the  county  seat  of  An- 
drews county,  ready,  wllUng,  and  able  to  com- 
ply with  aforesaid  contract;  but  Taylor  was 
not  preseut  and  did  not  offer  to  comply  with 
Us  contract  and  make  settlement  upon  the 
land  untn  the  summer  of  1911.  Some  time 
during  the  month  of  Mardi,  1911,  and  several 
times  subsequent  thereto,  Sears  requested  ap- 
pellee to  have  Norwood  convey  the  land  to 
blm  or  to  some  one  whom  he  (Sears)  would 
designate.  This  aMKllee  refused  to  do.  It 
seems  that  Taylor's  reason  for  not  settling 
upon  the  land  on  Mardi  1,  1911,  and  other- 
wise complying  with  his  contract  of  pur- 
diase  was  due  to  illness  which  Incapacitated 
him  from  so  doing.  Not  until  July,  1911,  did 
be  eoiue  to  Andrews  county  and  offer  to  com- 
ply with  his  purchase  and  make  settlement 
upon  the  land. 

'  This  suit  is  by  Alnsworth  against  Sears 
upon  the  $500  note  aforesaid  given  to  guaran- 
tee the  performance  by  Taylor  of  his  con- 
tract The  case  was  tried  before  the  court 
and  Judgment  rendered  in  favor  of  Alns- 
worth. Findings  of  fact  and  conclusions  of 
liw  were  filed  by  the  trial  court.  The  court 
fonnd  that  the  physsical  disability  of  Taylor 
contlDDed  not  later  than  May  1,  1911;  that 
Alnsworth  refused  to  comply  with  the  re* 
quest  of  Sears  for  conveyance  made  during 
Uarch,  1911,  because  'Taylor  had  failed  to 
comply  with  his  part  of  said  contract,  and 
for  the  further  reasons  that  the  conditions 
then  affecting  said  Alnsworth  and  said  Nor- 
wood were  such  that  no  transfer  could  then 
be  made  for  reasons  over  which  said  Alns- 
worth had  no  control,  and  aaid  forfeit  money 
note  bad  tlwreby  been  forfeited  to  plaintiff 


on  March  1,  VHV  The  coort  also  fonnd 
time  was  of  the  essence  of  Taylor's  contract 
to  purchase  on  March  1,  1911,  and  that  the 
amount  of  the  note  sued  upon  given  by  Sears 
to  guarantee  performance  by  Taylor  became 
a  liquidated  and  enforceable  demand  upon 
Taylor's  breach. 

[1,21  The  first  assignment  of  error  la  to 
the  effect  that  the  evidence  la  Insuffldmt  to 
support  the  court's  finding  that  time  of  per- 
formance was  of  the  essence  of  the  contract 
This  must  be  overruled.  If  the  land  concem- 
ing  which  the  parties  contracted  had  been 
patented,  there  might  be  some  merit  In  the 
contention  that  an  offer  by  Taylor  to  comply 
with  his  contract  of  purchase  within  a  rea- 
sonable time  after  March  1, 1911,  would  have 
saved  a  forfeiture  of  $600  evidenced  by 
the  note  sued  upon ;  but  this  court  Judicially 
knows  that  the  purchase  of  pnbUc  f^  sAool 
land  from  the  state  Is  upon  a  condition  of  OC' 
cupancy  which  is  more  or  less  onwous.  It 
was  a  matter  of  no  little  Impcnrtanoe  to  the 
owner  of  section  9  that  the  prospective  pur- 
chaser, Taylor,  should  promptly  comply  with 
his  contract  and  make  settlement  on  March 
Ist  as  he  had  agreed.  This  circumstance 
alone,  we  think,  would  be  suffldent  to  war^ 
rant  the  court  in  making  the  finding  of  which 
complaint  la  made. 

[S]  Certainly  his  failure  to  tender  perform- 
ance until  Ju^  was  an  unreasonable  delay  in 
tbs  absence  of  any  facts  tending  to  explain 
or  extenuate  samft  His  illness  and  conse- 
quent incapacity  was  assigned  as  an  excuse 
for  his  foilure  to  tender  performance  on  the 
contract  date,,  but  there  is  an  unchallenged 
finding  that  this  disability  tnminated  not 
later  than  May  lat  This  d^y  of  at  least 
two  months  is  une:^lain€»a,  and  no  excuse 
whatever  la  offered.  There  is  evidence  to 
support  tlie  trial  court's  finding  and  this 
court  is  bound  by  the  same. 

[4]  As  to  the  demand  made  by  Sears,  sub- 
aequCTt  to  March  Ist,  that  conveyance  be 
made  to  him  or  to  some  one  whom  he  might 
designate,  this  raises  a  question  quite  apart 
from  that  of  whether  or  not  there  Is  evidence 
to  support  the  court* e  finding  upon  the  issue 
noted;  but  as  to  this  phase  of  the  case  It 
may  be  remarked  that  there  Is  nothing  to 
show  tender  of  notes  executed  by  Taylor  for 
the  unpaid  purchase  money,  and  Alnsworth 
and  Norwood  could  not,  under  the  contract, 
be  required  to  accept  the  notes  of  Sears  or 
any  one  else,  In  lieu  thereof.  So  the  donands 
of  Sears  possessed  no  saving  grace. 

The  second  assignment  Is  predicated  upon 
the  premise  that  time  was  not  of  the  essence 
of  the  contract  The  trial  court  made  an 
adverse  finding  as  to  this  Issue,  and  there  is 
evidence  to  support  It  as  shown  abova  The 
asfdgnment  must  be  overruled,  since  It  rests 
upon  a  false  premise. 

[5]  By  his  third  assignment,  appellant  urg- 
es tbat  the  Judgment  Is  unsupported  by  the 
evidence  and  findings  of  fact,  in  this,  that 
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tlie  note  aned  mran  ma  given  by  defendant 
to  guarantee  the  pajmaat  by  Taylor  vt  a  caab 
conaideratiui  wblch  Taylor  contracted  to  pay, 
and  not  as  a  forf^t  TMs  matter  does  not 
coniBtltuto  a  defense  to  the  note.  Ab  between 
Sears  and  Alnaworth,  Sears  was  primarily 
liable  upon  tbe  notew  Taylor  was  not  a  party 
thereto.  If  the  rations  betwem  Sears  and 
Taylor  were  such  as  to  make  Sears  mer^ 
a  surety,  then  It  wonld  only  have  given  Sears 
the  right  to  make  Taylor  a  party  defendant 
and  obtain  judgment  over  against  him.  Tay- 
lor was  not  a  party  to  the  note  upon  which 
the  suit  was  based.  Certainly  Judgment  can- 
not  be  obtained  upon  an  express  contract 
against  one  who  is  not  a  party  tlieretow 
Affirmed. 


STEVENS  et  al.  T.  GROSBT  et  aL   (No.  289.) 

(Court  of  Civil  Appeals  of  Texas.    EI  Paso. 
Mardi  6,  ldl4.    On  Behearlag, 
April  28,  1914J 

1.  BOUROABIXB   ({  8*)  —  COimjCTZHO  EU- 
MBNTS— CaLI£  foe  COUBSB  AKD  DISTANCS— 

Caixs  fob  Monuments. 

Where  there  is  a  conflict  between  calls  for 
course  and  distance  in  grants  of  adjacent  lands 
and  calls  therein  for  the  t)ank  of  an  old  bed  of  a 
liver  as  the  boundary  between  the  grants,  the 
latter  must  prevail. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  §S  3-41 ;  Dec  Dig.  |  3.*] 

2.  BouNDABiBs  a  87^  —  Etidknce  —  Snvn- 

CIKNOT. 

Id  trespass  to  try  title  inTolving  the  loca- 
tion of  a  boundary  between  adjacent  graots,  evi- 
dence held  to  sustain  the  finding  that  the  junc- 
tion of  two  river  beds  forming  the  boundary 
was  at  a  designated  point  as  claimed  by  plain- 
tiff. 

[Ed.  Note.— For  otiier  cases,  sea  Boundaries, 
Cent.  Dig.  H  184r-194;  Dec.  Dig.  |  87.*] 

3.  Appxal  and  Ebbok  (i  10(K!*)— Txannn!— 

Conclusiveness. 

A  verdict  on  conflicting  evidence  will  not  be 
disturbed  on  appeal.  ^ 

[Ed.  Note.— For  other  cases,  see  Appeal  end 
Error,  Cent.  Dig.  U  3935-3837;  Dec.  Dig.  { 
1002.^3 

4.  BouNDABiES  (1  32*}— Issues,  Fboof,  and 

Vabianox. 

Where,  in  trespass  to  try  title,  tbe  con- 
trolling issue  was  tbe  location  of  an  old  bed 
of  a  river  with  reference  to  the  lands  in  contro- 
versy, and  not  with  reference  to  calls  for  course 
and  distance,  faDure  of  plaintiff  to  prove  that 
the  course  of  the  old  bed  was  along  the  calls 
for  course  and  distance  given  in  his  pleadings 
did  not  amonnt  to  a  variance  between  tne  plead- 
ings and  the  proof. 

[Ed.  Note.--For  other  cases,  see  Boundaries, 
Cent  Dig.  i  146;  Dec.  Dig.  i  32.*] 

5.  Pleading  (S  374*)— Issues,  Pboof,  and 
Vabiancb. 

ThouKb  the  pleadings  and  proof  must  cor- 
respond, tae  substance  of  tbe  pleadings  only  need 
be  proved. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  1217-1223;  Dec  Dig.  {  374.*] 

6.  Evidence  (8  353*)  —  Boundaeie8— Decla- 
ration OF  FOKUEB  OWNBB— AOlllBSIBlLITT. 

Where,  in  tresi>as8  to  try  title,  the  issue  in- 
volved was  tbe  locatitm  of  an  old  bed  of  a  river, 
and  defendant  claimed  under  a  town  to  whidi 


a  grant  was  made,  bounded  by  tbe  old  bed,  a 
statement  in  a  deed  executed  by  the  town  with 
reference  to  the  location  of  the  bed  was  ad- 
missible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
C^^Dig.  H  1404-1428,  1430, 1431;  Dec.  Dig. 

7.  BotmnABJEB  (I  82*)— RUADXHOB— AMSNn* 

ifENTS— Issues. 

Where,  in  trespass  to  try  title  involving^ 
tbe  issue  oi  the  location  of  an  old  bed  of  a  river 
fOnniag  the  boundary  between  adjacent  grants, 
the  fsct  that  plaintiff,  by  an  amended  petition, 
demanded  less  land  tban  be  was  lawfully  en- 
titled to  recover  did  not  prevent  him  from  prov- 
ing the  true  boundaries  of  his  grant  as  deter- 
mined  by  tbe  location  of  the  bed. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  }  145;  Dec.  Dig.  f  32.*] 

8.  TbIAL  ({  2G0*)— INSTBUCTIONS— BCFUSAXi  OF 

Instbuctions  Covebed  by  Chabgb. 

It  is  not  error  to  refuse  a  requested  charge 
covered  by  a  correct  charge  s^ven. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  661-668;  Dec.  Dig.  |  2ea*] 

8.  Tbial  (I  191*)  —  Instbuctions— Com  UENT 

ON  Evidence. 

Requested  instructions  assuming  facts  not 
in  evidence  are  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  420-431,  435;  Dec.  Dig.  {  191.*] 

10.  Advbbsk  Poaaeasion  (|  110*)— Pleading 
— Defehses. 

Where,  in  trespass  to  try  title,  d^ndant 
relied  on  the  defense  of  limitations,  and  showed 
that  he  and  his  predecessors  in  title  had  daimed 
tbe  land  in  controversy  under  deeds  duly  rois- 
tered, and  had  paid  the  txxfia  thereon  for  about 
18  years,  and  that  the  actual  possession  during 
that  period  was  on  land  within  the  grant  relied 
on  by  plaintiff,  defendant  could  not  he  deprived 
of  hu  right  to  rely  on  limitaticHis  by  the  fact 
that  plaintiff  filed  an  amended  petitton  so  de- 
scribing his  land  as  not  to  include  the  land  so 
occupied. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  H  636-645;  Dec  Dig.  | 
110.*] 

11.  ADVBBsn  PossiaaioN  ({  100*)  —  Aotuai. 

POSaBBSIOK— CONSTBUOnVB  PoSSBSaiON. 

A  grantee  who  takes  actual  possession  of  a 
part  of  land  conveyed  by  his  deed,  duly  recorded, 
scquires  thereby  constructive  possession  to  the 
limits  of  the  boundaries  specified  in  the  deed, 
though  the  deed  includes  land  in  a  prior  grant 
to  another  who  has  not  taken  actual  possession 
of  any  part  of  the  grant,  and,  where  such  pos- 
session continues  undisturbed  for  the  statutory 
period,  he  acquires  title  to  the  entire  tract  de^ 
scribed  by  tbe  deed. 

[Eld.  Note.— For  other  cases,  see  Adverse  Pos- 
s^ra,  Cent  Dig.  H  647-674;  Dec.  Dig.  f 

12.  Evidence  (|  433*)— Public  Recobds— Pa- 
BOL  Evidence. 

A  map  which  la  on  ondiive  of  the  land 
office  may  be  shown  by  parol  evidence  to  be  in- 
correct 

[Ed.  Note.— For  other  cases,  see  Bridence. 
Gent  Dig.  H  1890-2004;  DM/Dlg.  {  433.*] 

13.  Appeal  and  Ebbob  (S  719*)— Qubstions 
Reviewable— iHSTBuonoNS— Objections. 

The  correctness  of  a  charge  will  not  be  con- 
sidered OD  appeal,  where  no  assignment  of  er- 
ror relating  thereto  was  filed  in  tne  trial  court 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  2968-2982,  3490;  Dec 
Dig.  i  718.*] 

HiniQS.  1.,  dissenting  In  part 
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Appeal  from  District  Court,  EH  Paao  Coun- 
ty; Don  M.  Ja<&8on,  Judge. 

Actkm  by  Josephine  Crosby  and  others 
against  H.  B.  Stevens  and  othors.  Vrom  a 
jadgment  for  plaintiffs,  d^endanta  aiveaL 
Reversed  and  remanded. 

imiard  Patterson,  T.  A.  Falvey,  J.  A. 
Buckler,  and  J.  F.  Woodson,  all  of  EI  Paso, 
for  appellants.  Stanton  &  Weeks,  McBroom 
k  ScoU,  and  D.  Storms,  all  of  M  Paso,  for 
appellees 

HI60INS,  J.  AppeUees  brought  this  soit 
in  trespass  to  try  title  to  recover  surrey  No. 
144  <Hi  th«  north  bank  of  the  Sto  Vlejo.  in 
ISl  Paso  ooonty,  patented  to  Juan  and  Jacinto 
Ascarate  on  September  14, 1886,  described  In 
first  amended  orU^inal  petition  as  follows: 
"Beginning  at  a  oottonwood  post  on  the  bank 
of  the  Rio  Viejo,  south  545  varas  from  the 
northeast  comer  of  the  G.  M.  Collingsworth 
gurvey  Mo.  14;  thence  down  the  north  bank 
of  the  said  Bio  TieJo  following  Its  meanders, 
as  follows:  North  73"  east  180  varas;  south 
S3'  east  853  Taras;  th«ioe  south  23°  east 
332  raras;  thence  south  22*  west  92  varas; 
thenoe  aonth  1*  west  126  Taras:  thence  south 
24'  east  166  vanu;  Uience  south  41'  east 
138  Taras;  tboice  sonOi  43H'  ^Mt  74  Taras ; 
thmee  aonUi  78*  east  ISS  Taras;  thoKe 
MDth  64%*  east  400  varas  to  a  stake  set 
la  the  present  coimty  road;  thoice  south 
62*  41'  east  6842  TSias;  thence  south  67' 
31'  east  270  Taras  to  a  stake  set  on  the 
6.  H.  ft  8.  A.  By.  right  of  way;  thence," 
etc 

Tlie  foregoing  portion  of  AAA  notes  is 
Qwtad  in  Tiew  of  the  filing  of  a  trial  amoid- 
ment  to  t^e  petition  to  which  attention  is 
hereaft«  directed. 

The  land  was  surveyed  and  patented  by 
virtue  of  an  act  of  confirmation  of  the  Leg- 
telatore  apptovBi  February  11,  1858.  4 
Oammd's  Lftws^  p.  1027.  tCbis  act  xtSia- 
qnlshes  the  rlgfht  of  the  state  In  several  tracts 
of  hmd  to  Tarlons  claimants,  including  Juan 
tad  Jatibito  Ascarate,  to  whom  three  leagues 
vere  rdlnqnlsh^  called  "SI  Bancho  de  Aa- 
carste."  Tba  lands  were  not  spedflcally  de- 
aoibed,  and  tbe  act  furthw  proTided  that 
tbe  lands  should  be  surreyed,  platted,  and 
ptteots  Issued  In  accordance  with  edating 
laws.  In  accordance  with  this  act,  tbe  land 
was  soTT^ed  by  one  Bandog  In  1886,  and, 
u  stated  above,  patented  September  14,  1886. 

By  an  act  apsxoYei  Jannazy  81,  1854  (4 
Gamnd's  Laws,  42).  two  leagues  of  land 
were  granted  to  tlie  Inhabitants  of  the  town 
of  Xsleta,  "eommoiclng  at  tbe  northwest 
[shonld  be  sontbweat]  comer  of  the  town 
tract  (tf  Tdeta  on  the  Bio  Qraade;  tbence 
up  said  rlTer  with  Its  meanders  to  the  point 
whne  the  Bio  Grande  and  the  Bio  VleJo 
wparate;  thence  down  the  east  bank  of  the 
Rio  Tlejo  to  the  sontiiweBt  comer  of  survey 
number  twelve,  located  In  the  name  of  T. 
H.  Dngan,  etc."    Some  time  prior  to  the 
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grants  to  the  Ascarates  and  Inhabitants  of 

Ysleta,  the  Rio  Grande  had  changed  its 
course,  and  the  term  "Rio  VleJo"  is  a  Span- 
ish one  meaning  "Old  river."  The  Ascarate 
grant  Is  situate  north  and  northwest  of  the 
Ysleta  grant.  It  will  be  noted  that  the  north 
line  of  the  western  portion  of  tbe  Tsleta 
grant  is  the  east  (It  would  more  properly  be 
termed  north)  bank  of  the  Rio  VleJo.  The 
south  line  of  the  Ascarate  is  likewise  the 
east  (more  properly  north)  bank  of  the  Rio 
VleJo,  and  Randolph,  when  he  surveyed  the 
grant,  undertook  to  locate  and  describe  the 
meanders  of  the  Old  river  by  course  and  dis- 
tance^ 

The  defendants  in  the  cause,  appellants 
here,  disclaimed  as  to  all  of  the  land  sued 
for,  except  a  certain  parcel,  which  they  de- 
scribed  by  metes  and  bounds,  and  claimed 
under  chain  of  title  emanating  from  Tsleta 
as  a  part  of  the  grant  to  Its  inhabitants 
aforesaid.  The  parties  entered  Into  a  stipu- 
lation by  which  It  was  agreed  that  as  to 
the  premises  involved,  and  which,  In  fact, 
were  situate  within  tbe  boundaries  of  the 
Ascarate  grant,  claimed  by  platutiflTs,  that 
the  record  title  was  in  plaintiffs,  and,  if 
shown.  In  fact,  to  be  situate  within  the  lim- 
its of  tbe  Ysleta  grant,  that  the  record  title 
was  in  d^aidantB. 

[1]  The  south  line  of  the  Ascarate  grant, 
as  described  by  course  and  distance  in  tbe 
snrv^  and  patent,  embraces  the  land  daimed 
by  app^lanta  as  a  part  of  the  Taleta  grant 
It  is  patent  from  tbe  foregoing  statement 
that  Oie  east  or  north  bank  of  the  Bio  YleJo 
Is  the  dividing  line  between  the  Ascarate 
and  Tsleta  grai^  eastward  or  downward 
from  the  Junction  of  the  New  and  Old  rivers, 
and,  in  caae  of  conflict  betwera  die  course 
and  distance  calls  in  the  south  line  of  the 
Ascarate  patent  and  the  Bio  VieJo,  the  lat- 
ter will  prevail,  and  Uiat  the  Tsleta  grant 
would  take  precedence  over  the  Ascarate  to 
the  extent  of  the  conflict.  As  to  this  phase 
of  the  case,  the  snit  thus  resolves  Itself  Into 
one  of  boundary;  the  issue  being  as  to  the 
true  location  of  the  Bio  TieJo  downward 
from  its  Junction  with  tbe  new  river  at  the 
date  of  the  Tsleta  grant  In  1854.  The  fore- 
going statement  will  not  adequately  and  ful- 
ly portray  the  location  of  the  lands  in  con- 
troven^  uid  the  two  original  grants,  but  it 
could  not  be  done  completely  without  incum- 
bering tbe  record  with  maps.  It  Is  deemed 
sufficient,  however,  for  tbe  purposes  of  this 
opinion. 

The  Ascarate  grant,  as  sued  for  and  de- 
scribed in  the  petition,  followed  the  descrip- 
tion giTen  In  the  patent,  and  which,  as  stat- 
ed, was  based  upon  Randolph's  surTey  in 
1886.  By  a  trial  amendment  ai^lees  chang- 
ed the  calls  for  course  and  distance  of  the 
sontb  Une  of  Uie  Ascarate^  so  as  to  drcnm- 
scrlbe  and  lessen  the  area  of  land  daimed 
in  the  southern  portion  of  the  grant;  and 
disclaimed  as  to  the  land  south  of  the  line 
fixed  by  tbe  trial  amendm^L  This  amend- 
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m&A  reads:  'tThat  said  plaintiffs  so  amend 
their  first  amended  original  petition  so  that 
tbe  calls  beginning  at  the  point  545  varas 
south  of  the  northeast  comer  of  the  ColUnga- 
worth  surrey  No.  14,  shall  read  aa  follows, 
to  wit:  N.  78  deg.  &  180  varas,  S.  83  deg. 
B.  453  varas,  S.  28  deg.  m  8S^  varas,  8.  22 
deg.  W.  94  varas.  S.  1  deg.  W.  65  varaa,  N. 
60  deg.  SC  BL  214^  varas;  thence  3.  76  deg. 
B.  185  varas,  thence  S.  64  deg.  SO*  B.  490 
varas  crossing  the  railroad.  S.  12  deg.  W.  104 
varas.  S.  71  deg.  E.  140  varas,  8.  26  d^.  B. 
120  varas,  S.  33  deg.  30*  IL  58  varas;  thence 
S.  56  deg.  E.  540  varas,  S.  67  deg.  B.  270 
varas.  from  which  said  270-vara  call  the 
line  follows  as  in  the  'first  amraided  original 
petition.*  That  said  plaintiffs  further  repre- 
sent that,  by  reason  of  an  erroneous  survey 
of  said  line  comprising  the  sonth  boundary 
line  of  the  Ascarate  grant  near  the  beginning 
point  thereof,  as  above  shown,  the  plaintiffs 
believed  that  the  land  lying  south  of  said 
Une  and  anrvey  above  set  fbrth  was  not  with- 
in the  boundaries  of  the  Ascarate  grant,  and 
bare  filed  In  other  causes  involving  the  title 
to  said  grant  pleadings  setting  forth  the 
said  line  above  described  as  the  south  bound- 
ary line  of  tbe  Ascarate  grant  and  the  north 
bank  of  the  (Hd  river;  that,  by  reason  of  the 
fact  ttiat  said  land  lylxw  between  the  said 
boundary  line  set  fortti  above  and  the  more 
recent  surveys  made  by  B.  J.  Owen,  J.  W, 
Bubai^  county  snrveyor,  and  Deputy  County 
Surveyor  F.  B.  Baker,  correcting  the  fbrmer 
survey  as  diown  the  above  line,  tbe  said 
plaintiffs  inserted  In  their  said  first  amended 
ori.glnal  petltlmi  tbe  field  notes  of  such  ooi^ 
reeted  survey;  and  plaintiffs  further  aver 
that  th^  hereby  disclaim  for  the  purpose  of 
this  suit  only  any  title,  ownership,  or  posses- 
sion of  the  land  and  premises  lying  sonth  of 
tbe  boundary  line  herelnb^ore  set  forth  and 
shown  by  tlie  fbregolng  field  notes,  and  be- 
tween Bune  and  the  lines  as  recently  ran  by 
tiie  surveyors  aforesaid,  and  they  further  re- 
serve all  rights  which  were  available  to 
them  under  ttaelx  former  pleadings  in  this 
cause,  ezc^  their  claim  of  and  to  the  prop- 
erly hereinbefore  described  and  situated  south 
of  tiie  field  notes  herdnbefore  set  forth  and 
tbe  line  as  run  by  said  recent  surveys;  bnt 
plalntlflb  herdiy  reserve  tiieir  ri^t  to  show 
by  the  testimony  heretofore  Inlroduced  and 
by  the  testimony  that  may  be  introdnced  in 
the  trial  of  this  cause  the  true  boundary  line 
of  the  aald  Ascarate  grant,  and  also  the  true 
boundary  line  of  the  Taleta  grant  No.  2.  as 
the  same  was  run  the  original  surveys  of 
the  said  grants  upon  which  patents  were  Is- 
sued and  have  beoi  introduced  In  evidence; 
and  plalntlfls  further  represent  that  this  trial 
amendment  la  filed  for  tbe  purposes  of  this 
suit  only,  and  that  said  plalntlfh  reserve  all 
their  rights  In  any  other  suits  that  are  pend- 
ing or  may  be  brought  by  the  irialntlffs  In 
reference  to  the  said  grant  made  to  Juan  and 
Jacinto  Ascarate  and  In  reference  to  the 


ownership  of  sdaintifCs  th«reo^  or  as  to  any  | 
suits  pending  or  that  may  be  filed  against  | 
the  plaintiffs  herein  Involving  the  title  to  j 
said  Ascarate  grant.    Wherefore  the  said 
plalnllfb  pray  Judgmmt  of  the  court  decree- 
ing them  title  to  and  possession  of  all  the  | 
land  and  premises  described  in  plalntUTE^ 
first  amended  original  petition  filed  In  this  | 
cause  on  the  20th  day  of  March,  1913,  except  ' 
as  to  the  land  and  premises  ^own  by  the 
above  amendment  and  disclaimer,  and  lying  j 
southerly  of  the  field  notes  her^before  set  i 
forth."  •  ! 

The  effect  of  the  change  in  the  course  and 
distance  calls  is  to  lessen  the  conflict  between 
the  land  originally  claimed  by  appellees,  and  ; 
that  of  appellants,  as  the  Une  fixed  by  the 
amendment  was  north  of  the  south  line  as  i 
originally  described  by  course  and  distance; 

[2]  The  first  four  ass^nments  question  the 
sufficiency  of  tbe  evidence,  aiq>dlantB'  conten- 
tion being: 

First:  "That  the  plaintlfCs  did  not  prove 
that  the  north  line  of  the  Bio  TieJo  extend- 
ed along  the  line  alleged  by  them,  and  conse- 
qnenUy  the  verdict  and  Judgment  are  con- 
trary to,  and  not  snpported  by,  the  evidence, 
and  should  have  been  for  the  defradants." 

Second:  "That  the  evidmce  dearly  shows 
that  the  nortii  bonk  ct  tbe  Bio  TieJo  extend- 
ed along  the  north  line  of  tract  dalmed  by 
defendants,  and  conseqnaitly  Uie  verdict 
and  Jodgmeat  dMraU  have  been  In  thdr 
fftvor." 

There  is  a  mass  d  evidence  In  the  record 
bearing  upon  the  qnestion  at  issuer  vhL,  the 
location  of  the  Blo  Yl«Jo  In  1854  from  its 
junction  with  the  presoit  bed  of  the  Bio 
Grande,  downward  towards  the  mouth  of  the 
river.  This  evidence,  for  the  most  part, 
consists  of  numerous  maps  and  testimony  of 
varioOs  surveyor!^  detailing  tiie  result  of 
their  efforts  to  locate  the  true  oonrse  of  tlie 
Bio  Vlejo.  To  Incumber  the  record  with 
these  maps  and  extended  statement  of  the 
testimony  of  the  Various  witnesses  would  be 
IffofitiesB.  We  wHI  therefore  ccmfine  our- 
selves to  a  brief  statement  of  the  sallrat 
features  of  the  erldraice  r^rded  as  support- 
Ing  the  verdict  An  Item  of  controlling  im- 
portance is  to  first  locate  the  junction  of  the 
Bio  Vl^o  and  presoit  Blo  Grande,  and  light 
is  shed  upon  this  question  by  deed  from  town 
of  Tsleta  to  J.  W.  Tays,  dated  August  9; 
1878,  of  a  600-acre  tract  of  land  described 
as  "B^tnnlng  at  a  potait  on  the  Old  river, 
set  for  the  N.  W.  comer  of  lot  No.  208  in  tbe 
new  division;  thenoe  N.  M*  W.  7S0  varas; 
thence  S.  15*  S.  270  vans;  thence  S.  82' 
W.  200  varas;  thence  8.  04*  W.  170  vans; 
thence  S.  84*  W.  100  varas;  fhoice  8.  02* 
W.  1,110  vans;  thence  8.  81*  W.  240  varas 
to  the  juncHan  of  Old  and  Vmo  rimer;  tiience 
down  the  river  8. 14*  E.  800  varas,"  etc.  At 
the  end  of  the  first  call  Is  a  stone  admitted 
to  be  In  the  bed  of  the  Bio  Tlejo.  W.  3. 
Tays,  It  seems,  was  tlie  ofllctal  survcvor  of 
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th»  town  oi  ZbMb,  and  a  map  made  by  Urn 
fiza  Oie  Junctkm  at  fhe  point  conteaded  for 
bj  appdleea.  Tbla  deed  and  Is  snffl- 
ctait  to  annxHrt  a  finding  tliat.tbe  Jnnctton 
of  tbe  two  xtrer  beds  was  at  Oa  point  con- 
taided  for  by  appellees.  Instead  of  farther 
westward  and  northward,  aa  appellaats  con- 
tend. 

As  stated  abore,  there  la  a  atone  at  end  of 
the  first  (N.  S4*  W.  720  vams)  call  In  the 
lays  deed,  and  It  Ifl  admitted  that  this  la  in 
the  bed  of  the  Bio  Vlejo ;  so,  U  It  be  that 
tbe  conrae  of  the  Bio  Vlejo  from  the  Taya 
junction  downward  to  this  stone  be  such  aa 
to  He  southward  and  eastward  (tf  the  land 
hi  controrersy.  then  necessarily  it  was  situ- 
ate in  the  Aacarate  grant  and  not  In  the 
Isleta.  That  It  did  so  mn  is  establtslied : 
(a)  By  the  Tays  map  aforesaid,  npon  which 
the  coarse  of  the  Bio  Viejo  Is  dtiUneated  aef 
lying  so  aa  to  embrace  the  controrerted 
premises  within  the  Ascarate  granL  (b)  By 
the  testimony  of  Benlgno  Alderete,  who, 
upon  being  shown  tbe  Taya  map  and  bis  at- 
tention called  to  the  Old  river  indicated 
thereon,  was  asked  to  state  what  it  indicated 
and  if  he  was  familiar  with  the  line  of  the 
Old  river,  stated:  "Yea,  I  beUeve  it  is  the 
Old  river."  He  was  then  asked  whether  Che 
Old  river  shown  on  the  map  represented  the 
river  he  referred  to  when  he  was  a  boy  and 
nw  water  in  it  and  stated:  "I  beUeve  it  is." 
(c)  By  the  testimony  of  the  surveyor,  Owen, 
according  to  whose  testimony  the  Rio  VleJo, 
as  he  identified  same  by  appearances  and 
iodicatlons  upon  the  ground,  lay  to  the  south- 
ward of  the  line  described  by  course  and  dls- 
tanoe  in  the  trial  amendment  as  the  south 
line  of  the  Ascarate  grant,  and  south  and 
east  of  the  land  cUimed  and  recovered  by 
appellees. 

[3]  This  court  cannot  lawfully,  and  will 
not,  disregard  the  finding  of  the  Jury  that 
the  controverted  premises  were  situate  in 
the  Ascarate  grant,  In  the  face  of  the  evi- 
dence quoted.  The  vagrant,  wandering  na- 
tore  of  tile  Bio  Grande  river  la  well  known, 
and  the  testimony  In  the  record  indicated 
niany  old  river  beds  in  this  vicinity,  and  aft- 
er tills  great  lapse  of  time  it  Is,  of  nec^ity, 
difficult,  if  not  impossible,  to  definitely  locate 
the  course  of  the  Bio  Grande  in  1854  Intween 
the  Aacarate  and  Ysleta  grants. 

The  Jury  heard  all  of  the  evidence,  and, 
while  ttiey  might  not  have  been  able  to  ac- 
corately  determine  the  precise  course  of  the 
Rto  Vlejo,  yet  by  their  verdict  they  peces- 
raiUy  found  that  the  land  lay  to  the  north- 
ward and  westward  of  tbe  Bio  VleJo,  which 
woold  place  It  within  the  limits  of  the  Ab- 
earate,  and  without  the  Ysleta.  Their  find- 
ing la  supported  by  the  evidence  indicated, 
and  it  wiU  not  be  disturbed. 

[4]  What  baa  Just  been  said  applies  also  to 
another  position  taken  by  appellants.  It  is 
embraced  within  their  contention  first  above 
Vioted,  and,  reduced  to  ItB  last  analyslB.  It 
166S.W.-6 


to  ttuit  thaw  was  a>  failnxe  vt  proof  npon 
appeUeea'  part,  in  that  it  la  not  shown  tihat 
the  oosrse  of  the.  Bio  ViaJo  was  along  the 
calls  tor  course  and  distance  given  In  tbdr 
pleading.  This  la  regarded  as  bdi^  without 
merit  The  location  of  the  Bio  Viajo  by 
course  and  distance  ia  of  no  special  or  prac- 
tical importance  in  determining  the  iBsues 
here  preseiU^d.  The  controUlng  lasoe  la  the 
location  of  the  Bio  TieJo  witb  reference  to 
the  land  in  controversy,  and  not  with  refer- 
eacB  to  the  calla  for  course  and  distance. 
The  location  of  tbe  Bio  V^o  would  control 
the  course  and  distance  calls,  and,  if  it  lay 
aoutb  and  east  of  the  premiaes  claimed  by 
appellanta,  it  placed  same  in  the  Ascarate 
grant,  and  it  ia  immaterial  whether  or  not 
Its  coarse  corresponded  with  tbe  oourae  and 
distance  which  it  ia  allaged  to  follow.  It 
involves  no  question  of  variance  or  failure 
of  proof  as  to  the  controlling  issue  in  the 
case.  The  issue  la  not  the  location  of  the  Bio 
VieJo  by  course  and  distance,  but  aa  regards 
tbe  lands  sued  for.  The  issue  was  proven  in 
favor  of  plalndUB,  when  it  was  shown  that 
it  lay  south  and  east  of  the  land  In  contro- 
versy. Bank  V.  yvebb,  128  S.  W.  426;  Smith 
v.  Olsen,  92  Tex.  181,  46  8.  W.  631,  at  second 
column  page  633;  Hanaford  v.  Mortmi,  22 
Tex.  Civ.  App.  687,  S5  S.  W.  987,  at  second 
column  page  988 ;  Clark  v.  Hills,  67  Tex.  141, 
148,  2  S.  W.  366;  Brown  v.  McDougal,  63 
Tex.  193,  196;  DufT  v.  Moore,  68  Tex.  270,  4 
S.  W.  630,  531. 

[SI  Those  cases  cited  by  appellanta,  In 
which  it  is  broadly  stated  that  the  boundary 
lines  proven  must  correspond  with  the  de- 
scription contained  In  the  petition,  are  in- 
applicable to  the  state  of  facts  here  present- 
ed. While  the  allegations  and  proof  must 
correspond,  yet  the  substance  of  tbe  allega- 
tions only  need  be  prov^.  What  Is  said 
above  disposes  of  the  questions  presented  by 
the  first  four  assignments. 

Under  tbe  views  Just  expressed,  the  court 
did  not  err  in  refusing  defendant's  special 
charge  No.  2,  reading:  "You  will  not  con- 
sider in  this  case  the  statement  made  io  the 
deed  introduced  in  evidence  from  the  town  of 
Ysleta  to  J.  W.  Tays  that  the  point  at  the 
south  or  southwest  end  of  the  call  in  same, 
extending  S.  81°  W.  240  varas  from  the  west 
end  of  the  1,110  varas  call  was  the  Junction 
of  the  Old  river  and  the  Bio  Grande"— and 
special  charge  No.  3,  reading:  "You  are 
<dmrged  that  in  the  year  1854,  when  the 
Ysleta  grant  was  confirmed,  the  west  end  of 
tbe  Ysleta  grant  or  place  where  the  Bio 
VieJo  separated  from  the  Bio  Grande  was 
(and  now  la  for  tbe  purposes  of  this  case) 
more  than  one-third  mile  west  of  the  west 
end  of  the  land  that  Is  claimed  by  the  de- 
fendants In  this  case  and  called  in  tbe  evi- 
dence the  Harris  tract" — the  refusal  of 
which  is  made  the  basis  of  the  fifth  and 
sixth  assignments. 

[•]  Since  appdlants  hold  under  tlie  town 
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of  Tsleta,  the  Btatement  In  Its  deed  to  Tays 
with  referenoe  to  the  point  of  joaction  of 
the  Old  and  New  riven  was  admissible. 

11}  As  stated  above,  the  trial  uneodment 
did  not  preclude  appellees  from  showing  that 
the  Bio  VleJo  lay  to  the  sooth  and  east  of 
land  cavenA  by  the  dlsclaimeT;  that  the 
point  in  Issue  in  this  case  is  whether  the  land 
in  controversy  lies  In  the  Ascarate  or  Ysleta 
grants,  and  this  question  is  controlled  by  the 
location  of  the  Bio  VteJo  on  the  ground. 

The  effect  of  appellants*  contrition  is  that, 
if  plaintiffs  in  a  boundary  suit  sue  for  less 
land  than  they  are  lawfully  entitled  to  re- 
cover, they  would  not  be  permitted  to  prove 
that  the  boundaries  of  tbelr  grant  were  more 
extensive  and  comprehensive  than  they  had 
alleged.  Manifestly  such  a  position  is  not 
well  taken.   See  authorities  last  above  cited. 

The  fifth,  sixth,  seventh,  and  eighth  spe- 
cial charges,  the  refusal  of  wbich  is  made  the 
basis  of  the  seventh,  eighth,  ninth,  and  tenth 
assignments,  were  likewise  properly  refused, 
for  the  reason  that  It  was  necessary  only 
for  plaintiffs  to  prove  that  the  land  claimed 
lay  within  the  Ascarate  grant,  and  this  ques- 
tion was  controlled  absolutely  by  the  loca- 
tion of  the  bank  of  the  Rio  VIeJo;  the  trial 
amendment  did  not  alter  the  fact  that  such 
location  was  the  controlling  feature  In  the 
case. 

[8]  Special  charge  No.  9  which  reads,  "Ton 
are  charged  that  the  bank  mentioned  by  the 
witnesses  as  being  north  of  the  stone,  the 
beginning  comer  of  the  land  described  in 
defendants'  answer,  was  the  north  or  north- 
east bank  of  the  Rio  Vlejo  in  1854,  as  shown 
by  the  evidence  and  the  plaintiffs'  pleadings, 
and,  if  you  believe  the  same  bank  extended 
from  said  place  In  a  westerly  direction  with 
the  north  line  of  the  land  claimed  by  de- 
fendants in  tbelr  answer,  you  will  find  for 
defendants  for  said  land,"  was  properly  re- 
fused, since  the  same  bank  found  at  defend- 
ants' beginning  corner  might  have  extended 
along  the  entire  length  of  the  line  claimed 
by  them  as  their"  north  boundary,  and  still 
not  have  marked  the  course  of  the  Rio  Vlejo 
upward.  The  bank  mentioned  westward  may 
have  been  simply  the  bank  of  foothills,  and 
not  of  the  Old  river.  Furthermore,  the  Issue 
raised  by  this  charge  was  fully  and  admira- 
bly covered  in  appellants'  special  charge  No. 
1  given  by  the  court,  and  which  reads:  "Tou 
are  charged  that,  if  you  believe  from  the  evi- 
dence that  In  the  year  1SS4,  and  prior  to  that 
time,  the  east  bank  or  the  northeast  bank  of 
the  Bio  Vlejo  was  at  the  north  line  of  the 
tract  claimed  by  the  defendants  In  this  case, 
any  change  that  may  have  occurred  In  the 
cbnrse  of  the  Bio  Grande  after  that  time  or 
after  the  time  of  Its  separation  from  the  Rio 
Vlejo  would  be  entirely  Immaterial,  and,  if 
you  believe  Uiat  in  1854  the  east  bank  or  the 
northeast  bank  of  the  Rio  Vlejo  was  at  the 
north  or  northeast  line  of  the  tract  claimed 
by  the  defendants  in  this  case,  you  will  find 


that  the  record'  titte  to  Qua  land  dialmed  ^fJ 
the  defendants  In  this  case  was  in  the  town 
of  Tsleta  at  the  time  of  Its  conveyance  to 
Fmedenthal  In  the  year  1888,  and  will  find 
for  tlie  defendants  for  tiie  land  dalmed  in 
their  answer." 

[I]  Special  charges  Nos.  10  and  U  were 
properly  refused;  th»e  iteSag  no  evidence 
called  to  the  attention  of  this  conrt  diowlng 
tiut  any  of  the  snrv^ors  had  arbitrarily 
left  the  bank  of  the  Bio  TleJo  at  defendants' 
beginning  corner  and  songht  a  bank  at  some 
other  place,  or  that  field  notes  and  mapa  had 
t>een  made  merely  to  support  a  theory,  as 
was  assumed  In  tiie  cltarges.  They  Tlolate 
the  rule  which  forUds  the  court  to  conunent 
upon  the  evidence. 

[It,  11]  The  fourteenth  assignment  com- 
plains of  the  action  of  the  court  in  peremp- 
librlly  Instructing  against  appellants  upon  the 
Issue  presented  by  their  plea  of  ttie  flve-year 
statute  of  limitation;  the  fifteenth  of  the 
refusal  of  a  peremptory  instruction  in  th^ 
favor  upon  this  issue;  the  Sixteenth  of  the 
refusal  of  a  special  instruction  submitting 
the  Issue  to  the  Jury. 

The  suit  was  filed  July  6,  1909.  Appel- 
lants, and  those  under  whom  they  bold,  have 
claimed  the  land  in  controversy,  under  deeds  j 
duly  registered,  paying  taxes  thereon  when 
due,  since  May,  1889,  when  the  deed  from  I 
the  town  of  Ysleta  to  appellants'  grantor,  ' 
Fmedenthal,  was  recorded.    The  land  is 
specifically  described  In  the  deeds  by  metes  ; 
and  bounds.  ** 

Defendant  Harris  testified  they  had  a  ten-  I 
ant  upon  the  land  named  B^lado  who  lived 
upon  the  same;  that  Regalado  went  there  in 
1889,  and  remained  there  until  his  death,  3 
or  4  years  ago.  The  trial  was  in  1913  which 
would  fix  ills  death  in  1909  or  1910.  Accord- 
ing to  this  testimony,  Regalado  was  upon  the 
land  continuously  for  20  years,  beglnnlng^ 
1889.  According  to  the  testimony  of  defend- 
ant Matthias,  Regalado  resided  upon  the 
land  as  their  tenant  for  about  19  years  prior 
to  the  filing  of  the  suit  Other  witnesses 
testified  to  occupancy  by  Regalado  as  a  ten- 
ant of  apiwllants.  The  house  occupied  by  him 
was  situate  on  the  land  which  lay  between 
the  south  line  of  the  Ascarate  grant,  as  de- 
scribed by  course  and  distance  In  the  first 
amended  petition,  and  the  line  as  described 
in  the  trial  amendment,  the  title  to  which 
land  was  disclaimed  by  appellees  In  the  trial 
amendment  The  house  was  in  a  northerly 
direction  from  the  junction  of  the  Old  and 
New  rivers,  as  shown  on  the  Tays  map,  and 
apparently  upon  land  within  the  bounds  of 
the  Ascarate  grant 

The  fifteenth  asdgnment  may  be  disposed 
of  with  the  observation  that  an  issde  is  rais- 
ed as  to  the  tenancy  relationship  of  Regala- 
do, which  alone  would  render  improper  a 
peremptory  instruction  In  appellants'  Cavor 
upon  Issue  of  limitation. 

There  is  nothing  in  the  record  called  ta 
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our  attenUon  to  show  that  In  18S9  tbe  appel- 
lees or  their  grantors  were  In  actual  possee- 
sloQ  of  any  part  of  the  Ascarate  grant,  and 
the  le^al  seisin  which  attached  by  Tlrtae  of 
tbeir  ownership  was  broken  by  the  entry  of 
Begalado,  and  appellants,  by  virtue  of  such 
entry,  acquired  constractlTe  trassesslon  of  all 
the  land  in  the  Ascarate  grant  to  the  extent 
of  the  boundaries  called  for  in  their  deeds. 
CnnolDgham  t.  Frandtzen,  26  Tex.  88; 
Evitts  T.  Roth,  61  Tex.  84;  Cantagrel  t. 
Von  Lupin,  58  Tex.  B70;  Wood  on  Limlta- 
tiODs,  {  259.  Such  actual  possession  of  part, 
with  resulting  constructive  posseesion  to 
llmltB  of  the  boundaries  contained  In  their 
deed,  continued  undisturbed  until  the  entry 
of  one  Catsadlllas,  who  settled  upon  north- 
west comer  of  land  In  controversy  abotit 
1885  or  1896.  Bis  original  entry  was  tor- 
tlons,  apparently  without  any  claim  and  as 
a  naked  trespasser;  but  about  1898  or  1899 
he  attorned  to  the  Ascarates.  From  the  date 
tbe  occupancy  of  Calsadilias  as  a  tenant  of 
tbe  Ascarates  be^n,  the  constmctlve  posses- 
sion of  appellants,  by  virtue  of  occupancy  of 
Regalado,  was  broken,  and  their  seisin  was 
limited  to  the  part  of  which  Regalado  bad 
pedal  possession.  Parker  v.  Balnea,  ffiS  Tex. 
005;  EvlLts  V.  Roth,  supra.  There  Is  noth- 
ing In  the  testimony  of  the  various  witnesses 
quoted  by  appellees  to  show  any  disseisin  of 
appellants'  coDstrnctlTe  possesion  prior  to 
1888  or  1899. 

.  The  testimony  of  Tlllareal  la  almost  wholly 
unintelligible.  It  gives  no  accurate  idea  as 
regards  dates  or  the  location  of  the  land, 
whlcb  he  refers  to  as  being  in  Babbitt's  pos- 
session and  use.  Rogers  did  not  go  there  un- 
til 1907.  One  Armenta  testifies  regarding 
Bome  land  he  went  upon  la  1897  and  cultl- 
Ttted,  but  It  la  not  located  so  that  this  court 
can  Identify  It,  and  further  he  entered  as  a 
trespasser,  and  there  Is  no  pretense  of  a  ten- 
ancy under  appellees  nntll  two  years  later. 
Thus  It  la  seen  that,  from  1889  until  1899,  ap- 
pellaata,  according  to  their  evidence,  were  In 
actual  posaesslon  by  tenant  of  certain  land 
iDCInded  within  the  boundaries  of  their  deeds, 
and,  by  Tirtne  thereof,  had  conatructlTe  pos- 
sesdon  of  the  whole  for  a  period  of  more 
UuD  five  years,  and  had  the  right  to  hare  the 
lane  of  limitations  under  the  flve-year  stat- 
ute SDbmltted  to  tbe  Jnry. 

We  gather  from  appellee^  connter  proiw- 
iltlon,  argument,  and  authorises  cited  that 
tbej  rely  upon  the  principle  with  reference 
to  coQstmctlTe  posaesdon  recognized  and  ap- 
plied in  Tnmer  T.  Moore,  81  Tex.  206,  16  S. 
W.929;  Cook  r.  Uster,  15  Tex.  GIt.  App.  31, 
38  S.  W.  380;  Beaamont  Pasture  Co.  t.  Polk, 
55  S.  W.  614 ;  Payton  Caplln,  2i  Tex.  Civ. 
App.  364,  59  a  W.  624 ;  Heas  v.  Webb.  113 
8.  W.  618 ;  Blaske  t.  Settegast,  123  S.  W.  220 ; 
lAwry  T.  McDanlel,  124  S.  W.  710;  Mayhan 
T.  Mc^anna.  130  S.  W.  881;  and  Noland  t. 
Weems,  141  S.  W.  1031. 

Hid  the  premloei  npon  wUch  Begalado  en- 


tered and  of  which  he  had  actnal  possession 
been  situate  In  the  Tsleta  grant,  then,  under 
the  authorities  dted,  it  Is  quite  clear  hla  con- 
structive possession  would  not  have  extended 
beyond  the  limits  of  the  Ysleta,  and  attached 
to  lands  In  the  Ascarate  owned  by  appellees ; 
but  apparently  such  is  not  the  case  with  ref- 
erence to  the  land  upon  which  he  actually 
entered.  It  Is  true  it  was  upon  land  covered 
by  the  disclaimer  contained  in  the  trial 
amendment  and  south  of  tbe  line  there  de- 
scribed, but,  according  to  all  of  the  evidence 
oCTered  by  appellees,  locating  the  Rio  Tiejo 
so  as  to  embrace  vrlthln  the  Ascarate  the  land 
for  which  they  sued,  the  bouse  and  cultivat- 
ed lands  of  Regalado  were  north  of  tbe  HTo 
Vlejo  and  its  junction  vrith  the  New  river, 
which  would  place  him  upon  the  Ascarate, 
and  upon  land  in  no  wise  conflicting  with  tbe 
Ysleta  grant  His  constructive  possesion  of 
the  premises  in  controversy  was  therefore 
dependent  upon  whether  or  not  be  was  upon 
the  Ascarate  grant,  and  ai^arently  he  was. 
If  he  was  upon  the  Ascarate,  the  rule  would 
apply  giving  constructive  possession  to  all  of 
the  land  in  the  Ascarate  contained  In  bound- 
aries of  appellants'  deeds.  He  was  In  actual 
possession  of  a  part  of  the  Ascarate  covered 
by  the  deed  of  his  landlords,  and  the  author- 
ities cited  by  appellees  do  not  support  tbelr 
contention  that  constructive  possession  did 
not  extend  to  all  of  tbe  land  in  that  grant 
covered  by  the  deed.  Upon  tbe  contrary,  they 
expressly  recognize  Its  application  under  the 
facts  here  presented.  Tbe  application  of  the 
rule  could  not  be  defeated  by  a  mere  dis- 
claimer on  part  of  appellees  to  the  land,  so 
in  actual  possession,  and  by  them  giving  m 
course  and  distance  description  of  the  Ascar- 
ate south  line  to  the  north  of  the  true  loca- 
tion of  the  Rio  Vielo.  The  bank  of  the  Rto 
Viejo  was  the  dividing  Une  between  the 
grants  from  Its  Junction  with  the  New  river; 
all  land  to  the  south  of  thla  bank  waa  In  the 
Tsleta  grant ;  that  to  the  north  thereof  was 
In  the  Ascarate.  Pleadings  and  dlsclaimm 
cannot  alter  this  fact,  nor  can  the  rulea  with 
reference  to  constructive  possession  be  thus 
evaded  or  defeated.  Appellees  will  not  be 
permitted  to  recover  apon  tbe  question  of 
boundary  by  fixing  the  Rio  VieJo  at  one  point 
80  as  to  embrace  In  the  Ascarate  the  land  for 
which  they  aue,  and  then  defeat  tbe  applica- 
tion of  a  well-established  rule  relating  to  con- 
structive possession  by  a  disclaimer  and  de- 
scription of  an  imaginary  line,  8o  as  to  ap> 
pareutly  place  tbe  land  in  actual  poBsesslon 
In  another  grant  In  this  connection  It  may 
be  stated  that  no  such  snbdivlalon  of  the  As- 
carate Is  shown  as  would  make  applicable  the 
rule  contended  for  by  appellees.  As  we  un- 
derstand their  contention,  It  Is  that  the  rule 
applies  because  tbe  constmctlve  possession 
would  not  be  permitted  to  extend  to  land  In 
the  A8carat«  by  virtue  of  actual  posaesslon 
in  the  Ysleta.  This,  It  seems,  la  not  the  case 
presented     the  facts  In  erldene^  which  con- 
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frol  tb«  qnesUoo,  rather  than  the  dlaclaimer 
fUid  description  of  south  line  of  the  Ascarate 
(contained  In  the  trial  amendment  The  trial 
court  erred  In  withdi^wins  the  iasoe  of  limi- 
tation from  the  jury. 

[1 2]  The  court  did  not  err  In  permitting  the 
witness  Owen  to  testify  with  reference  to  the 
Tays  map,  as  Indicated  In  seventeenfli  a»- 
irignmeot  Tb»  map  had  been  offered  in  evi- 
dence by  aiveUants,  and,  If  it  was  incorrect, 
aivellees  could  show  that  fact  by  the  tesU- 
mony  of  a  snrveyor  familiar  with  the  fa<;ts. 
The  fact  that  It  is  a  land  office  archive  does 
not  affect  the  rl^t  to  show  It  to  be  Incorrect 

Conslderlns  the  diarge  as  a  whole,  and  In 
connecUon  with  ai^llanfB  special  instruc- 
tion No.  14,  given  by  the  court,  we  are  not 
prepared  to  sustain  the  objection  to  the  eighth 
paragraph  of  the  gmeral  charge,  but,  upon 
retrial,  suffiEest  that  the  critldsm  made  be 
obviated. 

[1 8]  Under  the  twentieth  assignment  It  Is 
urged  that  the  court  erred  in  giving  a  special 
instruction  <Mt  plaintiffs,  reading:  "Ton  are 
further  instructed,  gentlemen  of  the  Jury, 
upon  request  of  the  plalntUEa,  that  the  initial 
or  beginning  point  in  any  field  notes  and 
maps  or  surveys,  as  shown  by  the  evidence 
introduced  before  you,  are  of  no  greater  im- 
portance than  any  other  corner  or  point  pur- 
porting to  be  located  by  such  field  notes  or 
maps,  and  you  are  further  Instructed  that  It 
Is  permissible  and  lawful,  in  making  a  sur- 
vey according  to  prior  existlDg  field  notes,  to 
reverse  the  calls  and  follow  the  footsteps  of 
the  original  surveyor  in  their  reverse  order, 
as  it  is  to  follow  the  footsteps  of  such  orig- 
inal surveyor  by  beginning  with  the  Initial 
point  and  proceeding  to  survey  out  the  vari- 
ous calls  in  the  order  in  which  such  original 
purveyor  made  such  survey  on  the  ground," 
The  propriety  of  giving  this  charge  cannot  be 
considered,  as  no-,  assignment  of  error  relat- 
ing thereto  was  filed  in  the  lower  court  The 
question  presented  is  not  fundamental  in  its 
nature,  and  we  therefore  decline  to  consider 
the  assignment 

For  the  error  indicated,  with  respect  to  the 
Issue  of  limitation,  the  cause  must  be  re- 
■  versed  and  remanded.  The  majority  of  the 
court  hold  that  the  reversal  should  be  a  gen- 
eral one,  and  it  is  so  ordered.  The  writer  is 
of  the  opinion  that  the  reversal  should  be  a 
limited  one;  that  It  should  be  reversed  and 
remanded  for  a  new  trial  on  the  Issue  of 
limitation  only ;  and  that  the  Issue  of  bound- 
ary be  not  reopened  and  submitted.  That 
this  Is  the  proper  order  that  should  be  en- 
tered, I  think,  la  supported  by  the  following 
authorities:  McConnell  v.  Wall,  67  Tex.  352, 
5  8.  W.  681  (see  original  opinion  In  65  Tex. 
397);  Wells  v.  LlttleQeld,  62  Tex.  28  (orig- 
inal opinion  in  59  Tex.  556)  ;  Telegraph  Co. 
Y-  Hoffman,  80  Tex.  420,  15  S.  W.  1048,  26 
'Am.  St  Rep.  759 ;  Schuster  v.  Bauman  Jew- 
elry Co.,  79  Tex.  179,  15  S.  W.  259,  23  Am. 
%  B«0.  827;  Shirley  t.  By.  Oo.,  78  Tex. 


ISl,  10  S.  W.  548;  Id.,  24  S.  W.  808;  Han- 
rick  T.  Hanrick,  81  S.  W.  705;  rule  02a  for 
the  Government  of  Courts  of  GItU  Appeals 
a49  8.  W.  z).  Nona  Mills  Co.  v.  Jackson, 
ira  S.  W.  932;  Benjamin  r.  By.  Co,  49  Tex. 
Olv.  App.  473,  108  S.  W.  408;  Marshall  t. 
CUtj  of  San  Antonio,  63  S.  W.  138. 

On  Behearing. 

The  members  of  the  court  concur  In  the 
view  that  the  motions  for  rdiearing.  Bled 
herein  by  appellants  and  appeltees,  respec- 
tively, should  be  overruled,  and  it  is  so  or 
dered. 

The  writer  desires  to  ccdlate  the  authori- 
ties and  briefly  state  the  grounds  of  bis  con- 
clusion Uiat  this  cause  should  be  remanded 
for  trial  on  the  Issue  of  limitation  only. 

ArUcle  1048^  B.  S.  1879,  discussed  in  Wells 
V.  Littlefleld,  post,  reads:  "Where  the  Judg- 
ment or  decree  of  the  court  below  shall  be 
reversed  the  Supreme  Court,  or  Court  of  Ap- 
peals, shall  proce^  to  render  such  Judgmeut 
or  decree  as  the  court  below  should  have  ren-  I 
dered,  except  when  It  Is  necessary  that  some 
matter  of  fact  be  ascertained,  or  the  damages 
to  be  assessed  or  the  matter  to  be  decreed 
is  uncertain,  in  either  of  which  cases  the  | 
cause  shall  be  remanded  for  a  new  trial  in  | 
the  court  below."   This  statute  was  carried 
forward  Into  the  Revised  Statutes  of  1895  as  t 
article  1027,  and  into  Revised  Statutes  of  ' 
1911  as  article  1626,  in  the  same  language, 
except,  only,  that  In  the  statutes  of  ISSi-'i 
and  1911  it  is  made  applicable  to  Courts  of 
Civil  Appeals,  Instead  of  the  Supreme  Court 
and  Court  of  Appeals. 

In  Wells  V.  Littlefleld,  50  Tex.  556,  upon 
trial  of  right  of  property,  the  cause  was  re- 
manded with  directions  to  the  court  below 
to  enter  such  judgment  in  favor  of  Wells  as, 
under  the  law  announced  In  the  opinion,  he 
was  entitled  to  on  the  former  trial,  and  to 
allow  him  such  recovery  as  he  had  a  right  to 
In  the  state  of  the  record  below  had  the  de- 
cision there  been  in  his  favor  upon  the  trial 
of  the  right  to  the  property  in  controversy. 
The  trial  court,  upon  a  showing  by  I/Ittle- 
fleld  of  newly  discovered  evidence,  was  about 
to  reopen  and  retry  the  whole  case,  and,  in 
issuing  a  mandamus  to  compel  observauue 
of  its  instructions,  the  Supreme  Court  in 
Wells  V.  Littlefleld,  62  Tex.  28,  says:  "But 
It  is  urged  that  the  writ  cannot  be  used  Id 
this  instance,  because  the  Supreme  Court 
cannot  reverse  and  remand  a  cause  except 
for  a  new  trial  upon  all  the  issues  in  the 
case,  both  those  which  were  and  those  which, 
were  not  determined  by  the  court  In  i>ass- 
Ing  upon  the  appeal,  This  view  seems  to  be 
based  upon  the  language  of  our  Revised  Stat- 
utes, art  1048,  which  provides  that  'where 
it  Is  necessary  that  some  matter  of  ta.ct  be 
ascertained,  or  the  damages  to  be  assessed 
or  the  matter  to  be  decreed  is  uncertain.  In 
either  of  which  cases  the  cause  shall  be  re- 
manded for  a.  new  trial  in  the  court  below.' 
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TUs  article  Is  the  same  as  that  contained 
Id  tbe  act  In  force  at  the  time  the  Revised 
Statutes  were  adopted,  with  the  exception 
that  the  words  'new  trial  in  the  court  be- 
long* are  used  In  the  Revised  Statutes,  In- 
stead of  the  words,  'definite  decision,'  which 
oa-ur  In  the  former  act.  There  Is  but  little 
material  variance  between  these  two  expres- 
sions, and  in  the  case  of  Chambers  v.  Hodges, 
3  Ter.  517,  they  were  treated  by  Chief  Jus- 
tice Hemphill  as  having  a  similar  meaning. 
We  do  not  consider  that  by  the  use  of  the 
words  'new  trial'  It  was  meant  that,  no  mat- 
ter what  might  be  the  decision  of  this  court, 
or  how  far  it  had  settled  the  rights  of  the 
jartles,  In  every  case  where  a  cause  was  re- 
mnnded  It  should  be  reopened  upon  all  the 
issues  which  could  possibly  arise  In  it,  both 
those  which  were  determined  and  those 
which  were  not  by  the  decision  of  the  Su- 
preme Court.  Examples  readily  occur  in 
which  this  court  may  close  investigation  as 
to  points  passed  upon  in  its  opinion,  but  per- 
mit it  as  to  others  which  It  Is  necessary  to 
ascertain,  before  a  proper  judgment  di^os- 
iDg  of  the  rights  of  the  parties  can  be  pro- 
Donnced;  for  instance,  in  a  suit  for  land 
where  Judgment  has  gone  for  a  defendant 
who  had  pleaded  improvements  made  In  good 
laith.  If  tliat  Judgment  Is  reversed,  the 
TOurt  might  well  render  its  judgment  decree- 
ing the  land  to  the  plaintiff,  but  remanding 
the  cause  for  the  purpose  of  ascertaining 
the  value  which  should  be  allowed  the  de- 
fendant for  Ills  improvements.  For  other  in- 
stances, see  Wood  v.  Wheeler,  7  Tex.  25,  and 
.\nder8on  v.  Powers,  B9  Tex.  213.  The  lan- 
guige  of  the  statute  Itself  seems  to  Imply 
that  the  very  facts  which  are  wanting  so  as 
to  prevent  this  court  from  fully  disposing  of 
the  case  are  those  which  the  new  trial  may 
t>e  given  to  ascertain.  At  least  tliat  it  would 
not  be  out  of  the  power  of  the  court  to  re- 
mand the  cause  for  a  definite  finding  of  these 
facts  alon&  It  has  been  the  practice  of  this 
court  from  its  earliest  days  down  to  the 
prefient  time  to  reverse  and  remand  causes 
to  the  district  court,  and  to  enter  Judgments 
In  accordance  with  their  dedslona.  Cham< 
bers  V.  Hodges,  3  Tex.  M7 ;  Peters  v.  Caton, 
«  Tex.  554;  Wood  v.  Wheeler.  7  Tex.  13; 
Id.,  9  Tex.  127;  Anderson  v.  Powers,  59 
Tex.  213;  Cowan  v.  Nixon,  28  Tex.  240. 
This  baring  been  the  uniform  practical  con- 
struction given  to  the  act  In  force  before 
the  Revised  Statutes  were  adopted,  and  the 
latter  having  adopted  substantially  the  lan- 
guage of  that  act.  It  must  have  been  the  in- 
tention of  the  Legislature  that  the  same  in- 
terpretation should  be  applied  to  the  new 
Btatntea.  HiUebraud  v.  McMahan,  59  Tex. 
450:  State  v.  Smith,  55  Tex.  447.  We  think 
this  court  had  authority  to  remand  the  cause 
to  be  disposed  of  as  required  in  the  oidnlon 
of  the  court" 

Wall  V.  McConnell,  66  Tex.  S97,  was  a  suit 
asainst  a  county  treasurer  tor  recovery  of 
nuney  helonglng  to  Ow  eoanty  Improperly 


retained  by  that  officer  as  commisslouo..  The' 
rights  of  the  treasurer  depended  upon  the 
date  certain  drafts  were  collected.  This  or- 
der was  entered:  "The  Judgment  of  the- 
court  below  will  be  reversed  and  the  cause 
remanded,  in  order  that  inquiry  may  be 
made  as  to  the  time  at  which  the  money  col- ' 
lected  on  the  drafts  given  to  cover  amounts- 
to  which  the  county  was  entitled  on  Insur- 
ance was  received,  and  that  Judgment  may 
be  there  entered  in  accordance  with  this' 
opinion."  The  court  below  followed  these 
Instructions,  rfefused  to  reopen  the  entire 
case,  and,  uiwn  subsequent  appeal  (67  Tex. 
352,  6  S.  W.  681)  from  the  Judgment  so  en- 
tered upon  the  Instructions,  It  was  said: 
"Tills  cause,  having  been  tried  without  a 
jury,  was  twfore  this  court  at  the  last  term, 
and  Is  reported  in  65  Texas,  397.  The  rights 
of  the  parties  were  then  determined,  except 
as  to  one  Item,  In  reference  to  which  the  evi- 
dence was  not  sufficiently  full  to  enable  this 
court  to  render  the  proper  judgment  The 
judgment  was  reversed,  and  the  cause  re- 
manded, with  instructionB  to  the  court  below 
to  ascertain  when  Houston  county  received 
certain  money  on  an  Insurance  policy  whldi 
it  held,  and  then  to  render  a  Judgment  in 
accordance  with  the  oidnion.  It  became  nec- 
essary to  ascertain  when  the  Insurance  mon- 
ey was  received,  In  order  tliat  the  commis- 
sions to  which  the  appellant  was  entitled,  as 
county  treasurer,  might  be  known;  he  being 
entitled,  to  a  certain  date,  to  2^  per  cent 
on  moneys  received,  and  only  to  one-half  of 
that  sum  after  that  date.  When  the  caose 
was  called  for  trial,  after  being  remanded, 
It  was  admitted  that  the  insurance  money 
was  received  at  such  time  as  to  entitle  the 
appellant  to  the  higher  commissions,  but  be 
insisted  on  opening  the  whole  case  and  hav- 
ing a  trial  by  a  Jury,  which  was  refnsed. 
Tills  is  assigned  as  error.  The  court  below 
did  not  misunderstand  the  former  judgment 
of  this  court,  and  correctly  refused  to  reopen 
the  entire  case.  If  the  appellant  was  of 
the  opinion,  when  the  Judgment  of  this  court 
was  entered  at  the  last  term,  that  on  another 
trial  he  could  make  proof  that  would  show 
his  right  to  be  other  than  by  the  record  it 
then  appeared,  he  should  have  asked  this 
court  so  to  reform  Its  judgment  as  to  give 
him  an  opportunity  to  do  so.  This  he  did 
not  do.  To  have  given  Mm  a  Jury  trial  would 
have  been  useless ;  for  every'  fact  affecting 
his  right  which  could  be  Inquired  Into  was 
admitted  to  be  as  he  claimed  It  to  the  ut- 
most extent  There  la  no  error  Is  Uie  Judg- 
ment, and  it  will  he  affirmed." 

The  rule  of  practice  established  by  these 
two  cases  has  been  many  times  observed  and 
enforced. 

In  Hanrick  v.  Gurley,  93  Tex.  458,  54  S. 
W.  347,  55  S.  W.  119,  56  S.  W.  330,  the  rights 
of  the  parties  were  finally  determined  and 
adjudicated,  exc^t  those  arising  upon  th^ 
issues  presented  by  the  claim  of  E.  O.  Han- 
rick for  contribution,  and  the  cause  was  re- 
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Tecse^  and  remanded  for  the  sole  porpose  of 
a  further  aoconntUig  between  the  partlee  in 
aoeordance  with  the  opinion.  See,  also,  opin- 
ion of  the  Court  of  Gl^  A^iMals  ixvtm  eoh- 
eeqamt  a^eid  In  SI  S.  W.  785. 

In  Schuster  t.  Banman  Jewelir  Oil,  78 
TSE.  179^  15  &  W.  2B8,  23  Am.  8t  Bep.  827, 
It  was  Bald;  *'A  s^[)arate  enlt  could  have 
been  brought  for  each  of  the  three  parcels 
of  land  for  vhlch  this  action  was  brought. 
Th»  controrerales'  as  to  the  eewal  titles 
grew  out  of  the  transactions  wholly  distinct 
from  each  other.  Such  was  the  case  of 
Ciooper  Lee,  75  Tex.  U4  [12  S.  W.  488],  in 
which  this  court  fbund  error  In  the  pro- 
ceedings as  to  one  tract  of  land,  but  no  error 
as  to  another  tract  which  had  been  recover- 
ed in  the  same  Jadgment  in  the  court  below. 
In  the  flrst  Instanoe  the  Judgment  as  a  whole 
was  rertfsed,  and  the  cause  remanded,  but, 
upon  a  motion  for  rehearing  and  to  reform 
the  judgment,  the  court  affirmed  the  decree 
below  as  to  the  one  fact,  and  rerersed  and 
remanded  the  cause  as  to  the  other.  [It  is  to 
be  noted  tiut  the  action  ujpan  the  motion 
does  not  appear  In  the  report  of  the  casa] 
In  the  present  case  we  find  reversible  error 
as  to  the  tract  of  land  fltat  conveyed  to 
Mrs.  ScAinster,  but  no  error  as  to  the  last. 
Slie  recovered  the  city  lot  bought  J^uary 
9,  X882.  The  Judgment  of  the  court  below 
wlU  accordingly  be  reversed  as  to  the  tract 
of  20  acres  of  land  conveyed  to  Mrs.  Schus- 
tar  Fetouaxy  17, 1881,  and  the  cause  remand- 
ed for  a  new  trial  as  to  that  It  will,  In  all 
other  respects,  be  affirmed." 

In  Shirley  v.  By.  Co,  78  Tex.  131,  10  S. 
W.  543,  the  cause  was  remanded  "with  In- 
structionB  to  the  court  below  to  try  the  issue 
whether  the  sale  of  the  Waco  ft  Northwest- 
am  Railway  made  to  the  Houston  ft  Texas 
Oentral  Railway  Company  through  and  un- 
der the  terms  and  provi^ons  of  the  deed  of 
trust  executed  by  John  T.  Flint  for  and  as 
president  of  the  Waco  ft  Northwestern  Rail- 
way Company  to  Cray  and  Botts,  the  trus- 
tees therein  mentioned  for  the  Houston  ft 
Texas  Central  Railway  Commny,  was  fraud- 
ulent as  to  appellant's  rights  as  a  creditor 
of  said  Waco-  ft  Northwestern  Railway  Com- 
pany, and  to  try  no  other  issue  now  made 
or  presented  1^  the  pleadings  in  this  cause. 
And.  If,  upon  a  trial  of  the  Issue  above  in- 
structed to  be  tried,  it  be  found  that 
said  sale  so  made  under  said  deed  of  trust 
was  not  fraudulent;  thai  and  In  that  event 
Judgment  shall  be  entered  against  the  trus- 
tees for  the  stockholders  and  creditors  of 
said  Waco  &  Northwestern  Railway  Com- 
pany in  their  representative  capacity  only 
for  the  sum  of  f 16,463.90,  with  interest  on 
said  sum  from  the  date  of  the  Judgment 
ftom  which  this  appeal  was  taken,  together 
with  a  foreclosure  of  aj^Ilant's  lien  upon 
the  railway  and  appurtenances  thereto  be- 
longing from  Bremond,  in  Bobertaon  county, 
to  the  dty  of  Waco,  in  McLennan  county, 
against  said  truatees  and  the  said  Houston 


ft  Texas  Central  Ball  way  Company  to  en- 
force its  payment  And  that  Judgmeut  be 
rendered  against  said  trustees  for  the  sum 
of  f96,6(ffi  with  interest  thereon  also  from 
the  date  of  the  judgment  from  which  this 
appeal  was  taken,  to  be  p^  oat  of  any  as- 
sets In  their  hands  as  such  trustees.  And, 
lA  upon  a  trial  of  the  Issue  above  directed 
to  be  tiled.  It  should  be  found  that  the  sale 
of  said  Waco  ft  Northwestern  Bailway  and 
Its  appurtenances  under  the  terma  of  said 
deed  of  tmst  was  mads  with  Intoit  to  de- 
fraud the  creditors  of  said  Waco  ft  North- 
western Bailway  Contpany,  then  and  in  that 
evwt  the  said  Waco  ft  Northwestern  Bail- 
way  Company  shall  be  adjudged  subject  to 
sale  for  the  satlsfactira  of  the  Judgment  to 
be  rradered  tn  favor  of  appellant  against 
said  trustees." 

In  Benjamin  t.  By.  Ca  (Dallas  48  Tex. 
Glv.  App^  478,  108  S.  W.  408,  the  plalntifb 
sued  the  railway  company  for  damages  re- 
sulting from  the  maintenance  by  the  rail- 
way company  at  its  shops  of  certain  oil  oa 
its  premises,  and  allowing  the  same  to  escape 
so  as  to  pollute  the  water  of  a  creek  upon 
which  the  plaintiff's  land  was  situated,  which 
pollutloa  caused  damage  to  plaintiff's  crops, 
the  destruction  of  fish,  and  injury  of  his  cat- 
tle. The  trial  resulted  In  a  verdict  for  the 
railway  company,  and  the  plaintiff  appealed. 
ni>on  anteal  the  court  determined  that  the 
case  had  been  correctly  tried  as  to  the  issue 
affecting  damage  to  oop^  fldi,  etc,  but  that 
error  had  been  committed  with  reference  to 
the  issue  of  damage  to  plaintiff's  cattle,  and 
reversed  and  remaned  the  case  on  account 
of  such  error.  On  rehearing  the  court  lim- 
ited the  remand  of  the  case  to  the  issues  re- 
lating to  the  damages  to  the  cattle,  assign- 
ing reason  for  limitation  upon  Issues  to  l>e 
retried  as  follows:  "The  court  in  Its  gen- 
eral charge  presented  each  of  these  Items  s^ 
arately  and  distinctly,  so  that  the  Jury,  In 
considering  them,  could  not  have  possibly 
gotten  them  confused  with  the  other  Kerns 
of  damage  presented,  or  with  each  other, 
and  their  verdict  waa«  In  effect,  that  plain- 
tiff did  not  suffer  damage  as  to  dther  of 
Qiem,  which  finding  Is  supported  by  the  evi- 
dence. The  error  In  the  court^s  charge  on 
which  a  reversal  was  based  reUted  alone  to 
damages  to  (»ttle,  and  which  In  no  way  was 
calculated  to  affect  the  finding  as  to  the  crops 
of  oats  and  grass  and  fiah.  Such  b^ng  the 
condition  of  the  record  showing  that  plain- 
tiff has  had  a  fair  and  impartial  trial  as  to 
these  Items,  he  should  not  be  allowed  to  have 
another  chance  to  recover  as  to  them.  There- 
fore the  Judgment  hcrett^re  rendered  will 
be  changed,  affirming  as  to  said  Items,  and 
reversing  as  to  the  remainder  of  said  items." 

So,  in  the  jcase  at  bar,  the  error  of  the 
court  In  withdrawing  the  issue  of  limita- 
tion In  no  wise  relates  to  and  in  no  possible 
way  can  it  affect  the  boundary  question. 
Whatever  the  facts  may  be  with  respect  to 
limitation,  they  cannot  affect  the  location  of 
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the  Rio  Tlejo,  which  alone  controls  Uie  de- 
terminatloa  of  the  bonndaTy  Issue. 

In  Marshall  t.  City  of  Safi  Antonio  (San 
ADtonlo)  63  a  W.  138,  the  plaintiff  sued  the 
dty  for  breach  by  it  of  a  contract  for  the 
construction  of  a  certain  sewer  Bystem.  Un- 
der the  contract,  he  was  to  perform  certain 
spedflc  services  and  to  be  paid  accordlnc  to 
certain  daasiflcatlona.  When  the  work  was 
atwnt  a  third  completed,  a  dispute  arose  be- 
tween htm  and  the  city  as  to  the  construc- 
doa  of  a  contract,  and  the  city  relet  the  con- 
tract to  another  company.  Plaintiff  sued 
for  the  work  done  by  him,  and  for  profits  he 
allied  he  would  have  made  but  for  such  al- 
leged breach  by  the  dty.  The  city  answer- 
ed, seektng  affirmative  relief  by  reason  of  the 
alleged  cost  of  having  the  contract  completed 
after  plainUfTs  default  It  admitted  that  it 
held  certain  fnnda  due  the  plaintiff,  but  that 
It  had  a  Tight  to  credit  the  same  upon  its 
claim  and  to  recover  a  balance  over  against 
the  plaintiff.  The  case  was  tried  before  a 
jury,  which  found  In  &vor  of  the  dty.  On 
ai^eal,  tiie  Conrt  of  GtvU  Appeals^  by  Judge 
Ndll,  bdd  tbat  the  error  was  committed  in 
Kfereuce  to  the  iasne  of  the  dty's  ri|^t  to 
a  neanaey  against  plaintiff  and  reversed  and 
rananded  tbe  am.  On  motion  for  rdiear- 
Inft  boweves,  tliey  limited  the  remand  to 
the  Issues  in  which  error  had  boesi  found, 
sayhig:  *The  Issue  of  the  amount  of  dam- 
ige^  If  any,  snstatned  tihe  dty,  which 
Invdves  Its  right  to  withlioia  said  sum  of 
money,  Is  the  mdy  cme  whldi,  in  our  oidnion 
istve  the  claim  of  the  Intervener  as  assignee 
of  tatd  fund),  was  not  properly  diifM»ed  of 
hi  the  trial  court.  ^Therefore,  tmder  author- 
ity of  Shirley  T.  By.  Co..  78  Tez.  180,  10 
B.  W.  548,  our  former  rerersal  of  tlie  entire 
Judgment  la  set  aslde^  and  to  this  extent  only 
the  motiim  for  rehearing  la  granted,  and  tbe 
Judgment  of  tbe  court  below  la  rereraed, 
and  tbe  cause  remanded,  wiUi  Instructions 
to  the  court  b^lo  V  to  try  the  Issue  above  stat- 
ed, and  to  try  no  other  issue  now  made  or 
presented  by  the  pleadings  In  this  case ;  and 
If,  upon  the  trial  of  the  issue  Instructed  to 
be  tiled.  It  diall  be  determined  that  the  dty 
is  ntitled  to  withhold  said  sum  of  mon^  by 
reason  of  the  damages  It  daims  to  have  sus- 
tahied.  to  enter  final  Judgment  In  Jbvor  of 
the  dly;  but,  upon  the  trial  of  said  issue, 
it  shall  be  determined  that  the  dty  is  not 
entitled  to  withhold  said  sum  of  money,  or 
uy  part  of  it,  then  to  enter  final  Judgment 
In  fiivor  of  plaintiffs  in  error  (plalnUffs  be- 
low) against  the  dty  for  said  sum,  or  such 
part  of  it  as  may  be  determined  it  is  not  en- 
titled to  withhold  from  plaintlfts  In  error. 
Wuh  tbiM  modification  of  our  former  Jndg- 
nent,  the  motion  for  rdiearlng  is  over- 
rnled." 

Nona  lOlls  Company  t.  Jackson  (Galveston) 
ISO  S.  W,  932,  was  a  suit  in  trespass  to  try 
title  for  c^tain  lands,  and  for  damages  for 
thober  taken  from  tiie  land.  The  plaintlfb, 
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as  tenante  in  common,  recovered  the  land, 
and  also  recovered  damages  for  the  timber 
taken  from  tbe  land.  An  opinion  by  Judge 
Pleasants  held  that  the  plaintiffs,  who  were 
tenants  In  common,  were  entitled  to  recover 
the  land,  etc.,  as  against  defeDdants  who  had 
no  title,  but  that  they  could  only  recover  that 
portion  of  the  damages  for  timber  cat  and 
taken  from  the  land  to  which  their  Interest 
in  the  land  entitled  them,  and  the  evidence 
failed  to  show  what  their  particular  interest 
in  the  land  was,  and  therefore  failed  to  show 
what  portion  of  the  damages  they  were  en- 
titled to  recover.  The  court,  therefore,  by 
reason  of  such  error,  reversed  the  case  as  to 
the  recovery  of  damages  for  the  removal  of 
the  timber,  and  remanded  the  cause,  with 
Instructions  to  the  trial  court  to  hear  evi- 
dence upon  the  question  of  what  Interest  the 
plaintiff  had  In  the  sum  found  to  be  the 
amount  of  the  damages,  and  to  give  them 
Judgment  accordingly.  The  conrt  dted  rule 
62a  for  its  action  In  so  remanding  tlie  case. 
It  may  be  suggested  tbat  this  practice  vio- 
lates the  provisions  of  article  1997,  Revised 
Statutes  1011,  which  reeds:  "Only  one  final 
judgment  shall  be  rendered  in  any  cause,  ex- 
cept where  it  Is  otherwise  specially  proved 
by  law."  This  statute,  however,  relates  to 
Judgments  of  the  district  and  conn^  courts. 
Judgments  of  the  Ck>urte  of  C^vll  Appeals  are 
governed  by  article  162fl;  B.  S.  1911.  Wells 
V.  Littlefleld  and  Wall  t.  MeConnell,  supra. 

Tbe  reasons  for  the  rule  tbat  in  some  In- 
stances permite  the  Supreme  Conrt  and 
Courts  of  QvU  Appeals  to  reverse  a  case  in 
paift  and  affirm  In  part,  or  to  remand  on  eer* 
tain  issues,  are  not  altogether  igppllcable  to 
trial  courts.  Scbinte  v.  Morris,  13  Tex.  Civ. 
App.  680,  603,  35  S.  W.  616,  86  S.  W.  202. 
And  it  would  seem  tbat  artide  162^  as  con- 
strued by  the  Supreme  Court  in  the  two  cases 
mentioned,  furnishes  the  exception  permitted 
by  article  1097.  At  any  mte^  tbe  rule  and 
practi<»  is  well  established  of  affirming  as  to 
certain  parties  and  reverstng  as  to  others, 
when  a  proper  dedslon  of  tbe  case  as  to  one 
la  not  depmdent  upon  the  Judgment  as  to  tbe 
oQier.  Hamilton  t.  ^escott,  73  Tex.  665,  11 
S.  W.  548;  By.  Co.  t.  Bmos,  02  Tex.  577,  60 
S.  W.  928;  mmple  v.  Patterson,  117  S.  W. 
1034;  Tel.  Co.  v.  Hoffman,  80  Tex.  420, 15  S. 
W.  1048,  26  Am.  St  Bep.  750;  Steto  t.  Day- 
ton Lumber  Co.,  164  S.  W.  48.  So  It  would 
seem  that  artide  1097  has  never  been  consid- 
ered by  the  Supreme  Court  as  stendlng  in  the 
way  of  limited  reversals  or  remanding  with 
Instructlona,  and  to  tbe  wiltw  It  seems  that 
these  authorities  indubitebly  estebllsb  the 
right  of  this  court  to  foreclose  further  Inves* 
tlgatlon  and  retrial  of  an  Issue,  which  has 
been  imce  correctly  tried  and  dedded,  and 
whldi  is  entlrdy  severable  from,  and  In  no 
wise  dependent  upon,  other  issues  In  the 
cause  Improperly  tiled  or  erroneously  decid- 
ed. But  the  Courts  of  Civil  A];^)eals  seem  to 
have  enforced  it  in  but  tAw  Instencea,  and  on 
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November  22,  1911,  the  Supreme  Court  pro- 
mulgated for  the  obserrance  of  said  courts  a 
mle  with  reference  to  reversals  as  follows: 
"If  it  dppear  to  the  court  that  the  error  af- 
fects a  part  only  of  the  matter  in  controva^y, 
and  the  issues  are  severable,  the  Ju^ment 
Shan  onl^  be  reversed  and  a  new  trial  order- 
ed as  to  that  part  affected  by  such  error." 
Rule  62a  (149  S.  W.  i). 

We  must  certainly  assume  that  the  Su- 
preme Court  acted  advisedly  In  promulgating 
this  rule,  and  had  a  definite  purpose  in  mind 
which  it  desired  to  accomplish.  Its  language 
alone,  to  the  mind  of  the  writer,  bears  obvi- 
ous and  unmistakable  proof  that  it  was  in- 
tended to  cover  and  enjoin  upon  the  Courts 
of  Civil  Appeals  the  observance  of  the  rule 
of  practice  reeognlKed  and  declared  In  the 
various  cases  to  which  reference  is  made 
above.  And  I  am  further  firmly  convinced 
that  the  mle  ia  most  salutary,  and  should  be 
enforced  in  all  Instances  where  applicable. 
Its  manifest  t^dency  Is  to  a  anlcker  and 
surer  administration  of  Justice  without  the 
sacrifice  of  any  substantial  right.  Now  in 
the  case  at  bar  there  are  two  issues:  First, 
of  boundary;  second,  of  limitation.  The 
boundary  issue  Is  wholly  severable,  and  in 
no  wise  dependent  upon  limitation,  and  to  as- 
sume otherwise  is  an  evasion  of  the  question 
controlling  the  proper  remanding  order  to  be 
entered.  The  boundary  question  dep^ds 
upon  the  location  of  the  Rio  Vlejo.  What- 
ever file  tBtcta  may  be  wltli  respect  to  pay- 
ment ot  taxM,  advOTse  possession  and  claim 
by  defendants  wovlA  not  change  Its  location. 
The  Issue  as  to  Its  location  has  been  tiled 
without  error,  and  decided  In  plaintiff's  fa- 
vor. Why  try  it  again?  Why  should  not 
further  Inquiry  as  to  its  location  be  fore- 
closed, since  It  has  been  investl^ted  and 
determined  in  a  trial  free  from  error?  The 
issue  having  be»  once  fidrly  and  Impartially 
decided  against  ai^ellants,  tht^  should  not 
be  permitted  to  again  try  the  same.  It  is 
neither  just,  right,  nor  proper.  Benjamin  v. 
By.  Co.,  supra. 

TJttdOT  the  gmeral  order  of  reversal  en- 
tered herein,  the  Issue  as  to  the  Rio  Viejo's 
location  will  be  retried,  as  well  as  limitation. 
Suppose  the  cause  be  submitted  upon  special 
issues,  that  a  finding  against  defendants  be 
returned  upon  the  Issue  of  limitation,  but 
In  th^r  favor  upon  the  question  of  bounda- 
ry, that  this  trial  was  without  error;  upon 
appeal  to  this  court  the  Judgment  would  be 
affirmed.  This  court  would  thus  finally  af- 
firm a  Judgment  in  defendant's  favor  upon 
the  Issue  of  boundary,  which  issue  upon  this 
appeal,  it  is  said,  was  correctly  decided  In 
plaintilTs  &vor. 

I  am  of  the  opinion  that  the  finding  of  the 
Jury  as  to  the  location  of  the  Rio  VleJo 
should  not  be  disturbed,  and  that,  upon  re- 
trial, the  inquiry  should  be  confined  to  the 
issue  of  limitation. 


WOLF  et  al.  v.  LANE.   (No.  6241.) 

(Court  of  Civil  Appeals  of  Texas.   San  Antonla 
April  1,  1814.    Rehearing  Denied 
April  29,  1914.) 

1.  Tbespass  to  Tbt  Title  ({  44*)— Snm- 

OCBNOT  or  EVIOENOB— OWKKBSHIF. 

Where,  In  trespass  to  try  title,  though  de- 
fendants pleaded  not  guilty  and  a  general  de- 
nial, the  ownership  of  the  land  was  not  really 
in  issue,  the  controven^  being'  as  to  damage 
for  pasturing  cattle  on  the  land,  and  defend- 
ant did  not  claim  the  land,  but,  on  the  cou- 
trary,  admitted  that  he  leased  it  from  plaintiff, 
and  a  deed  from  defendant  to  plainds  was  ia 
evidence,  there  was  suffident  evidence  of  plain- 
tiff's ownership  to  justify  an  instrnction  to  find 
for  plaintiff  as  to  the  title ;  it  not  being  necea- 
aarj  to  show  a  title  from  the  state,  where  plain- 
tiff's title  and  poswsrion,  until  die  caster,  it 
not  disputed. 

_[Ed.  Not&f— For  other  cases;  see  Trespass  to 
Try  Title.  Cent  Dig.  |  68;  Dec.  Dig.  |  44.*] 

2.  Tbespass  to  Tet  Title  (i  46*)— Vebdict— 

SVFFICIENOT. 

Where  the  petition.  In  trequus  to  try  title, 
alleged  title,  and  that  defendants  oosted  plau- 
tiff  from  possession,  thereby  damaging  him,  and 
the  real  issue  was  as  to  damages  for  pasturing 
cattle  on  the  land,  a  verdict  finding  defendants 
guilty  as  charged,  and  assessing  damages,  was 
not  insufficient  as  failing  to  find  as  to  the  own- 
ership, rince  a  verdict  defective  in  not  finding 
expressly  upon  an  issne  may  be  aided  by  the 
pleadings,  and  defendants  could  not  be  guilty  as 
trespassers  unless  plaintiff  was  the  owner. 
.  [Ed.  Note.r— For  other  cases,  see  Trespass  to 
Ti7  Title,  GenL  Dig.  |  68;  Dec.  Dig.  |  46.*  J 

Ai^;>eal  from  District  Court,  Dimmit  Coun- 
ty;  J.  F.  Mullally,  Judge. 

Action  by  B.  G.  Lane  against  EX  A.  Wolf 
and  another.  From  a  Judgment  for  plaintiff, 
defoidants  «iveaL  Affirmed. 

Geo.  C.  Herman,  of  Batesvllle,  and  J.  0. 
Rouse,  of  Oarrlzo  Springs,  t<a  appellants. 
Wm.  H.  Davis,  of  Crystal  Olty,  Vandervoort 
ft  Johnson,  of  Garrlzo  Spriiuis,  and  Ben  P. 
Lane,  of  sim  Antonio,  for  appelleei 

CARL,  J.  B.  G.  Lane  sued  E.  A.  Wolf  and 
John  Wolf  In  the  form  of  trespass  to  try 
title  to  3,840  acres  of  land  In  Dimmit  coun- 
ty, and  for  damages.  The  real  issue  was 
for  damages  for  pasturing  cattle  on  the  land. 
E.  A.  Wolf  had  sold  this  land  to  Lane,  and 
then  leased  it  from  him.  E.  A.  Wolf  oc- 
cupied the  land  until  March,  1911,  when  he 
and  Lane  entered  Into  a  memorandum  of 
agreement  which  was  to  date  back  to  Jan- 
uary 1,  1911,  whereby  he  was  to  have  free 
use  of  the  pasture  and  $26  per  month  In  con- 
sideration of  his  putting  about  60  acres  In 
cultivation,  building  certain  fences,  etc.,  and 
Lane  was  to  have  one-half  of  the  crop.  This 
contract  was  to  run  until  January  1,  1912. 
Lane  was  also  to  furnish  teams,  etc.  Lane 
says  It  was  agreed  that  Wolf  should  have 
the  right  to  keep  only  about  40  head  of  hon;e 
stock  on  the  land;  that  at  that  time  Jobn 
Wolf  had  stock  in  the  pasture  which  he 
promised  to  take  out,  but  which  he  did  not 
take  out  until  about  January  1,  1912.  He 
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fnrther  says  that  EL  A.  Wolf  did  DOt  make 
tbe  inqtzoremeDts;  tbat  at  tlie  time  be  uw 
tbe  pasture  there  were  400  or  500  bead  ot 
cattle  In  It,  but  tbat  be  was  not  there  from 
tlie  time  the  contract  waa  algned  In  Manfb  nn- 
Ul  AuKiist.  1911,  when  he  again  Tlslted  It  and 
flniad  the  grasa  all  g<me.  Bd  BngUab  aaya 
he  sold  E.  A.  WaU  800  or  900  bead  of  cattle, 
bnt  that  WoU  BaHA  part  of  tbem  before  he 
took  them  out  of  the  pasture.  Sam  Sbglish 
mrs  tbat  dnrlng  lAU  B.  A.  and  John  Wolf 
were  in  possession  of  the  land  in  controversy, 
BDd  had  cattle  there;  that  Jcdm  Wolf  put 
some  cows  in  tliere,  and  that  there  were 
tbont  300  of  them,  but  tbat  John  WoU  aold 
tltem  in  the  summer  of  1911 ;  tbat  tbe  catUe 
were  a  mixed  lot;  and  that  B.  A.  WoU 
claimed  to  own  tbe  cattle  which  were  put  In 
the  pasture.  B.  A.  Wolf  says  that  be  first  put 
in  135  bead  ot  cattle  of  his  own.  and  that 
later  he  put  in  some  200  bead  more,  end  that, 
when  be  left  there  in  August,  1911,  there 
were  from  450  to  480  head  of  cattle^ln  the 
pasture.  John  W(^  says  that,  w£ra  be 
boaght  tbe  cattle  from  B.  A.  Wolf,.he  was  to 
pay  for  them  only  as  be  took  Ibem  out;  tbat 
E.  A.  Wolf  owed  him,  and  be  paid  for  them 
by  giving  credit  to  B.  A.  WoU.  He  says  he 
took  ont  all  but  IBO  head  In  September,  1911 ; 
that  at  the  time  be  had  about  ^  to  880 
head,  which  he  turned  into  the  Gapones  land, 
leased  from  Prior  In  Septranber,  1911.  John 
Wolf  says  be  paid  K  A.  Wolf  $50  per  month 
for  the  iMstnre  by  crediting  blm  with  tbat 
amount.  Uine  says  John  Wolf,  in  Uarch, 
1911,  promised  Mm  he  would  take  the  cattle 
flat,  after  he  had  repeatedly  requested  blm  to 
do  so. 

The  two  defendants  entered  a  plea  of  not 
cnllty  and  general  denial,  and  the  court 
dialed  the  jury  tb&t  tbe  title  to  tbe  land 
was  In  the  plaintiff,  and  to  find  for  blm,  and 
then  gave  a  diarge  on  the  matter  of  dam- 
ages. The  Terdlct  of  tbe  jury  waa:  "We,  the 
Jury,  find  tbe  defradants  guilty  as  charged, 
and  assess  the  damages  at  three  hundred 
(1300.00).  C.  U.  Decker.  Foreman."  On  that 
verdict,  the  court  entered  judgm^t  in  favor 
flf  appellee.  Lane,  for  the  land  and  also  for 
{300  damages. 

The  defendants  b^ow  did  not  claim  tbe 
land;  but  B.  A.  Wolf  claimed  the  free  use 
of  it  under  bis  contract 

Jane  ,  lOH,  Lane  sold  an  undivided 

one-half  interest  In  the  3,840  acres  of  land  to 
N.  V.  Henderson,  and  In  the  same  month 
Henderson  and  Lane  sold  to  B.  C.  Monday  an 
on  divided  one-half  in  all  of  It,  thus  leaving 
I«ie  a  one-fourth  interest. 

[1]  It  Is  contended  that  the  verdict  was  in- 
romdont  to  authorize  the  court  to  enter 
judgment  for  tbe  land,  because  it  did  not  dls- 
I>08e  of  all  the  issues.  That  is,  no  finding 
was  made  as  to  the  ownership  of  the  land,  al- 
ftongh  the  <»urt  charged  the  jury  that  plain- 
tiff owned  It  and  so  to  find.  The  ownership 
of  this  land  was  not  really  In  Issue,  although 
tbe  usual  plea  of  not  guilty  was  entered. 


Wolf  did  not  claim  the  land,  but  on  tbe  era* 
txaxj  admits  tbat  be  bad  leased  It  from  Lane. 
Vnrtbermore,  a  deed  was  introduced  whereby 
B.  A.  WoU  conveyed  13iiB  land  to  lAne;  and 
where,  as  in  tbis  case,  Lane  i»  ^own  to  have 
a  deed,  and  his  possession,  until  the  ouster,  is 
not  dlqiuted.  It  is  not  necessary  that  be  con- 
nect himself  btitk.  with  the  sover^gnty  of  the 
BolL  Tbe  deed  introduced  and  bis  evidence 
of  ownership  were  sufficient  proof  of  Ms  own- 
ership, especially  when  not  attadced  or  ques- 
tioned, and  the  court  propeily  Ins^eted  tbe 
jury  tbat  they  should  find  for  tbe  plaintiff  as 
to  the  title  to  the  land.  Kolb  y.  Bankhead, 
18  Tex.  232;  G.,  a  &  S.  F.  By.  Oa  v.  Cusen- 
berry.  86  Tex.  628.  26  S.  W.  48.  In  the  Kolb 
V.  Bankhead  Case,  supra,  a  stmllar  suit  to 
this  was  brought  on  account  of  tbe  cutting 
of  timber,  and  the  deed  to  the  plaintiff  was 
Introduced  to  show  ownendilp.  Tbe  Jury 
In  that  case  roomed  a  verdict  as  follows: 
"We,  tbe  Jury,  find  tbe  defendant  gnllty,  and 
Impose  a  fine  of  one  hundred  dollars."  It 
was  claimed  this  was  Insnffldent;  bnt  Jus* 
tlce  Wheeler  affirmed  that  case,  tt  is  stated 
tboreln  that  the  Introduction  and  identifica- 
tion of  the  land  descrlhed  fher^  raises  a 
presimiptlon  tbat  title  and  'ownership  of  the 
premises  vested  In  the  plaintiff.  That  would 
certainly  be  true  in  this  case,  where  tbe  de- 
fendants admitted  the  ownership  was  not  in 
tbem,  and  a  deed  from  EL  A.  Wolf  to  B.  O. 
Lane  was  introduced.  This,  coupled  wltb  tbe 
defendants*  acknowledgment  tbat  tb^  leas- 
ed from  Lane,  la  sufficient. 

[2]  This  suit  is  one  in  trespass,  and,  when 
the  jury  finds  defendants  guilty  as  charged.  It 
neceeaerily  follows  that  they  found  that  the 
land  belonged  to  plaintiff,  and  defendants 
had  Interfered  with  his  possession.  The  peti- 
tion charged  that  the  land  belonged  to  plain- 
tiff, and  that  they  had  ousted  him  from  pos- 
session, thereby  damaging  him.  To  this  they 
pleaded  not  guilty;  but  the  jury  said  they 
were  gnilty  and  assessed  damages,  which  they 
could  not  have  done  wltbout  finding  tbat 
plaintiff  owned  the  land.  A  verdict  defec- 
tive in  not  finding  expressly  upon  an  issue 
may  be  aided  by  the  pleadings,  and  Is  suf- 
ficiently certain  when  It  can  be  made  certain 
by  reference  to  the  pleadings.  Parker  v.  j^. 
man,  10  Tex.  119;  Newcomb  v.  Walton,  41 
Tex.  318;  Munn  v.  Martin,  4  Willson,  Civ. 
Cas.  Ct  App.  f  61,  15  S.  W.  195.  In  New- 
comb  V.  Walton,  supra,  suit  was  on  a  note 
which  was  described  in  the  petition,  and  the 
verdict  was:  "We,  the  jury,  find  for  the 
plaintiff,  with  eight  per  cent,  interest  on 
the  note  from  date."  Chief  Justice  Roberts 
says  that  "by  reference  to  the  petition 
whatever  ambiguity  there  may  be  In 
this  verdict  may  t>e  rendered  perfectly  cer- 
tain, and  on  that  ground  is  sufficient"  If 
we  look  to'  the  pleadings,  they  charge  owner- 
ship of  the  land  In  Lane,  and  that  defendants 
are  guilty  of  damages  in  trespass.  They 
pleaded  not  guilty.  The  verdict  aays  they  are 
guilty  as  charged,  and  tbe  jury  could  only 
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hare  arrived  at  sndi  ft  Terdict  by  finding  tluit 
Lane  owned  ttie  land.  Tbat  follows  by 
necesaary  Implication.  Jones  v.  INnd,  00  Tex. 
127;  McKenzie  v.  Barrett;  4S  Tex.  CIt.  App. 
4S1,  98  S.  W.  281;  TrayiOT  t.  Towssend,  61 
Tex.  148.  In  Meyer  t.  Hill,  46  S.  W.  333,  the 
verdict  was:  "We,  tbe  Jnry,  find  for  ttie 
defendant  as  prayed  for  in  bis  answer."  And 
Chief  Justice  James  said  it  was  soffldent 

There  could  be  but  me  Interpretation  of 
tbe  verdict  rendered,  and  that  is  that  the  de- 
fendants van  Kollty  of  trespassinft  and  tbsy 
could  not  have  been  tre^SBwrs  as  to  Lane 
nnless  the  jury  ftmnd  that  be  owned  the 
land.  Tbe  aastgnments  raising  tbla  aneaUon 
of  tbe  snfflciency  of  the  verdict  are  overruled. 

We  have  examined  tbe  other  asrignmwita. 
and,  finding  no  merit  therein,  overrule  the 
same. 

The  Judgment  is  affirmed. 


CAMPBELL  V.  HONAKBB'S  HBIBS  et  aL 
(No.  7im) 

<Oonrt  of  CivQ  AwealB  of  Texas.  Dallas. 
March  28,  1914.    Behearing  De- 
nied AprU  25. 1914.) 

1.  EXKVFTIONS  (i  45*)— "TBADE  OB  PEOfTO- 

8I0M.'* 

One  conducting  a  moving  picture  show  Ib 
engaged  in  a  "trade"  or  "protesaion"  within 
Bev.  St  Iftll,  art  8780,  subd.  6,  exempting 
from  CKecution  tbe  toola,  apparatus,  and  books 
belonging  to  any  trade  or  profession. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  ii  66-61;  Dec.  Dig.  $  45.*] 

2.  BlXBMPTiONa  (H  45*)— FaoFKBTT  Exempt- 
Appliances  FOB  MOVinO  PlCTUBB  ShOW— 

"Tools." 

Appliances  used  for  producing  moving  pic- 
tures in  a  moving  picture  show  are  exempt  from 

tcecutioQ  as  "tools"  or  apparatus  within  Bev. 
t  1911,  art  3785,  subd.  6,  but  the  chairs  used 
by  tbe  audience  are  not  exempt 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  Sf  53-61 ;  Dec.  Dig.  %  46.* 

For  other  definitions,  see  Words  and  Phrasea, 
vol.  8,  pp.  7000-7005.] 

8.  Exemptions  (§  4*)  —  Statutes— Constbuo- 

TION. 

Exemption  statutes  must  be  liberally  eon- 
stnied  to  afCect  their  objects  and  promote  jus- 
tice. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  §  4 ;  Dec.  Dig.  i  4*1 

4.  goubts  (i  91*)— contboixino  dloisions— 
Decisions  of  Supbeme  Couht. 

The  Courts  of  CSvil  Appeals  must  follow 

the  decisions  of  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §S  313,  325,  326 ;  Dec.  Dig.  ]  91.*] 

6.  Exemptions  (§  13*)— Tools  of  Tbadi  ob 

Pbofession— Abandonment. 

The  mere  fact  that  one  who  conducted  a 
moving  picture  show  in  a  leased  building  was 
removing  his  appliances  therefrom  at  the  ex- 
piratioa  of  the  lease  did  not  show  an  abandon- 
ment of  the  business  so  aa  to  remoi^e  the  appli- 
ances from  the  protection  of  the  exemption 
statute.  Bev.  St  1911,  art  8785,  subd.  5. 

[Ed.  Note.— For  other  cases,  see  Bzemptloiis, 
Cent  Dig.  1 12;  Dec.  DigTlS.*? 


6.  ExscFTXoira     40*)— l^Ain  oa  pions- 

SIOK. 

That  one  was  o[terating  an  opera  bouse  and 
a  moving  picture  ahow  at  the  same  time  in  dif- 
ferent parts  of  rented  premises  did  not  prevent 
him  from  claiming  the  appliances  used  to  pro- 
duce the  moving  pictures  as  exempt  within  Bev, 
St  1911,  art  8786,  subd.  5,  exempting  tooli 
and  apparatus  belonging  to  any  trade  ai  pro- 
fession. 

[Ed.  Note.— For  other  cases,  see  ExemptiODi, 
Cent  Dig.  H  6&-61;  Dec.  Dig.  |  45.*] 

Appeal  from  Oolllm  County  Court;  L 
Davis,  Judge. 

Action  by  tlw  heirs  of  W.  B.  Honaker  and 
another  against  A.  O.  CampbelL  Flrom  a 
Judgment  for  plaintiffs,  defoidant  ajiveala. 
Reversed  and  remanded. 

L.  0.  Clifton,  of  McKlnney,  and  J.  W.  Don- 
aldson, of  Bonham,  for  appellant  W.  R. 
Abematby,  of  McKlnney,  and  B.  L.  Moulden. 
of  FarmmsviU^  for  app^eea. 

TALBOT,  J.  Honaker  &  Herron,  a  Ann 
compo&ed  of  W.  B.  Honaker  and  W.  P.  He^ 
ron,  rented  to  the  appelant,  Campbell,  a 
two-story  bnilding  in  the  town  of  Fatmers- 
ville,  Tex. ;  the  upper  story  of  said  building 
to  be  used  as  an  opera  house  and  the  lower 
story  to  be  used  for  the  purposes  of  a  moving 
picture  sdiow.  The  upper  story  or  room  was 
rented  firom  tbe  11th  day  of  August,  IfiU,  to 
tbe  16th  day  of  July,  1912,  at  $15  per  month, 
and  the  lower  atory  or  room  from  the  15th 
day  of  August,  1911,  to  the  1st  day  of  Jan- 
uary, 1012,  nt  920  per  month.  Appellant 
took  charge  of  the  rented  proper^,  furnished 
the  pictore  show  machinery,  diairs,  etc, 
and  conducted  and  ran  a  moving  picture 
show  in  tbe  lower  room,  as  contemplated  in 
his  lease  contract,  and  used  tbe  upper  room 
as  an  opera  house,  but  to  what  extent  does 
not  appear.  It  does  appear,  however,  Uiat 
no  shows  were  given  In  the  <^ra  bouse  part 
of  the  buUdii^  after  some  time  In  November, 
1911.  Tbe  machinery  and  furniture  pnt  into 
tbe  building  for  the  purpose  of  operating  tbe 
moving  idcture  show  consisted  of  one  "Un- 
derwriter's Model  Trpe  B  Mo.  1471  Bdlsou 
Machine,  one  Underwrit^'s  Model  B  Edismi 
Perfecting  EinetoscQpe,  Muaufactarers*  Sale 
Na  1858*  225  folding  dliairs,  and  metid  ma- 
chine outfit,  all  curtains  there  belonging  and 
a  tin  horn"— the  entire  property  b^ng  of  the 
value  of  $200.  On  the  1st  day  of  December, 
1911,  while  operating  hia  moving  picture 
show,  appellant  received  a  message  callli^ 
blm  to  tlie  bedside  of  a  sick  son  in  Oklahoma 
City.  Upon  receipt  of  tUs  messs^  appel- 
lant placed  his  moving  picture  show  business 
in  diarge  of  Joe  Stanford  of  Farmersville^ 
and  left  to  attend  bis  sick  scm.  Stanford 
ran  the  business  during  ajq^ellanf  a  absence, 
which  was  until  December  31,  1911.  Wben 
appellant  returned  the  appellees  had  token 
possession  of  Oie  upper  story  of  the  rented 
building,  and  were  fitting  it  up  to  be  used 
as  a  hoteL  There  was  Oien  due  and  unpaid 
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on  the  rental  contract  the  sum  of  $190.  and 
appellant  was  informed  that  he  must  not 
more  from  the  rented  premises  any  of  the 
property  used  In  condnctlng  the  moving  pic- 
tore  show  business.  Appellant  attempted  to 
remove  said  property  from  the  building,  and 
appellees  on  the  Ist  day  of  January,  1812, 
Instituted  suit  against  him  In  the  justice 
court  for  the  said  sum  of  $190,  due  for  rent, 
and  sued  out  a  distress  warrant  and  caused 
the  same  to  be  levied  upon  said  property.  A 
trial  of  the  case  in  the  justice  court  resulted 
In  a  judgment  In  favor  of  appellees  here, 
with  a  foreclosure  of  the  landlord's  lien  up- 
on the  property  seized  under  the  distress 
warrant.  From  this  judgment  the  appellant 
CBmpbell  appealed  to  the  county  court,  where 
judgment  was  again  rendered  In  favor  of 
appellees  with  a  foreclosure  of  the  landlord's 
lien  on  the  property  which  had  been  used  by 
appellant  in  condnctlng  Us  picture  show  busi- 
oesa,  and  appellant  appealed  to  this  court 
[11  The  controlling  question  presented  for 
decision,  and  the  only  one  insisted  upon  by 
appellant^s  counsel  in  argument  at  the  bar,  is 
whether  or  not  the  property  which  appellant 
had  been  using  in  operating  his  moving  pic- 
ture show  is  exempt  from  forced  sale  under 
subdivision  6  of  article  3785,  Revised  Stat- 
utes of  1911,  which  reserves  to  every  family 
exempt  from  every  species  of  forced  sale 
for  the  payment  of  debts  "all  tools,  ai^ra- 
tns  and  books  belonging  to  any  trade  or  pro- 
fession." The  evidence  Is  without  dispute 
that  ai>pellant  was  at  the  time  of  the  seizure 
of  his  property  and  tlie  trial  of  this  case  the 
head  of  a  fSamUy.  From  the  time  he  leased 
the  building  involved  in  this  suit  np  to  im- 
mediately before  the  seisnie  of  the  property 
In  controversy  he  had  been  engaged  in  con- 
ductiog  a  moving  picture  diow  In  said  bnlld- 
iog  snd  wiag  said  property  therefor.  With- 
out contradiction  he  testUed,  among  other 
things,  as  follows:  "I  am  the  defendant  in 
this  suit  I  am  GO  years  old.  I  now  reside 
at  FarmersvUle,  Tex.,  Collin  county.  I  was 
engaged  In  flte  idcttin  show  bnslness  and 
running  an  f^ra  bouse  prior  to  ai^  up  to 
January  1,  1812.  I  was  living  at  and  car^ 
rying  on  my  picture  show  business  In  Farm- 
ersvllle,  Tez.,  up  to  January,  1912,  when  the 
plaintilEs  filed  Uiis  suit  against  me  for  rails 
and  sued  out  a  distress  warrant  and  seteed 
my  moving  picture  show  onl^t  and  put  me 
oDt  of  business,  anA  it  has  been  in  charge  of 
the  officers  since.  It  was  owned  and  operat- 
ed by  me.  It  was  all  the  means  I  had  for  a 
support  I  had  no  otber  trade,  calling,  or 
profession  at  tlie  time,  but  was  by  profM- 
aion  a  blacksmith.  The  picture  show  con- 
sMad  of  the  following  property,  to  wit:  One 
Underwriter  Modd  Type  B  No.  1471  Bdiscm 
Machtoe,  one  Underwriter  Model  Type  B  ETdi- 
son  Perfecting  Kinetoecope,  Mann&cturers' 
Sale  Na  1S53,  22S  folding  chairs,  metal  ma- 
cUoe  outfit  and  enrtains  used  in  said  house, 
and  tin  horn.  All  this  property,  tools,  and 
apparatus  was  used  by  me  in  running  my 


picture  show  business,  and  It  was  all  neces* 
sary  in  that  business,  and  was  designed  and 
Intended  for  that  business.  I  could  not  have 
run  the  business  without  it  It  was  all  the 
property,  tools,  and  apparatus  I  owned,  and 
the  picture  show  business  and  opera  bouse 
business  were  the  only  businesses,  trades, 
and  professions  that  I  had,  and  was  the  only 
means  I  had  to  support  myself  and  family. 
The  machinery  was  operated  by  hand.  That 
is,  the  films  were  turned  by  crank  that  moved 
them  around  so  as  to  produce  the'  picture, 
and  this  cranlc  was  turned.  The  light  used 
In  connection  with  the  machine  to  expose  the 
pictures  was  the  electric  light  connected  with 
the  E^rmersvllle  Electric  Light  Plant.  The 
light  could  have  been  produced  by  other 
means  than  electricity.  I  never  operated  the 
machine  myself  but  three  or  four  times.  Mr. 
Peal  operated  It  for  me.  I  was  moving  my 
property  out  of  the  building  and  had  con- 
siderable of  it  out  when  it  was  levied  upon. 
The  officers  took  my  proiwrty  from  me  and 
have  it  now." 

It  has  been  held  that  the  word  "trade"  is 
often  used  in  its  broader  sense,  and  as  equiv- 
alent to  "occupation,"  "employment"  or 
"business,"  whether  manual  or  mercantile; 
that  indeed,  in  its  broad  and  general  sense 
It  covers  and  embraces  all  occupations  in 
business  with  the  possible  exception  of  the 
learned  professions  and  those  that  pertain 
to  liberal  arts  and  the  pursuit  of  agriculture. 
It  is  also  held  that  the  word  "profession"  in 
Its  larger  and  broader  meaning  embraces 
"the  business  which  one  professes  to  under- 
stand and  to  follow  for  subsistence."  Bets 
V.  Maler,  12  Tex.  Civ.  App.  219,  S3  S.  W.  710, 
and  cases  therein  dted.  It  is  clear,  'we 
think,  that  conducting  and  operating  a  mov- 
ing picture  show  is  a  trade  or  profession 
within  the  meaning  of  the  statute  to  which 
we  have  referred.  It  was  the  occupation  or 
business  of  appellant  and  the  one  which  be 
followed  for  the  subsistence  of  Mmsdf  and 
family. 

[3,  t]  But  w«e  the  artleleB  of  pn^ty 
seized  by  the  distress  warrant  and  upon 
which  the  landlord's  Hen  was  foreclosed 
"tools^  or  "a|q>aratas"  within  the  meaning 
of  the  statute  in  question}  Clearly  so  we 
think,  except  the  chairs.  The  printing  press, 
type^  ud  cases  needed  in  a  printing  office 
and  owned  by  the  editor  and  pnUisher  of  a 
newspaper  were  held  to  be  exempt  from 
forced  sale  under  this  statute.  Oreen  t. 
Baymond,  B8  Tex.  SO,  44  Am.  Bep.  601.  And 
likewise,  the  barber  tibalrs  and  mirrors,  used 
by  a  barber,  a  cttimn  of  this  state,  and  head 
of  a  family,  in  carrying  on  his  trader  were 
iuiA  to  be  exempt  trom  aecntion.  Fore  v. 
Cooper.  84  S.  W.  841;  Allen  v.  Thompson,  45 
Yt  472.  So  we  think  It  must  be  held  that 
the  Underwriter's  Modd  Type  B  No.  1471 
Edison  Machine,  the  UndNwriter'B  Model  B 
Edison  Perfecting  Klnetoscope  Manufactur' 
ea  Sale  No.  1853  machine,  and  metal  ma- 
chine ontfl^  which  wen  and  are  absolutely 
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essential  to  the  conducting  of  tbe  appel- 
lant's moving  picture  show  business,  are  ex- 
empt from  forced  sale  for  tbe  payment  of 
appellees*  debt  Statutes  of  tbe  character  In 
question  have  been  liberally  construed,  usual- 
ly, "with  a  view  to  effect  their  objects  and 
to  promote  Justicek"  and  in  Oreen  y.  Bay- 
mond,  cited  above,  it  Is  said  with  respect  to 
our  statute  that  "tine  terms  naed,  and  espe- 
cially the  word  'apparatus,'  la  strUdngly  apt, 
a  generic  term  of  the  most  oomprebenslve 
signification."  It  la  certainly  broad  enough 
to  embrace  within  its  meaning  those  Items  of 
appellant's  property  which  we  have  said  must 
be  held  to  be  exempt  from  seizure  and  forced 
sale  for  Qie  payment  of  appellees'  debt  The 
trade  or  business  of  appelant  was  that  of 
operating  and  conducting  a  moving  picture 
show,  and  the  "apparatus"  essential  thereto 
must  of  necessity  include  the  proper^  which 
we  hold  to  be  exempt  To  deprive  him  of  it 
as  appellees  seek  to  do  would  destroy  his 
business  and  take  from  him,  according  to  his 
undisputed  testimony,  the  only  means  he  has 
of  supporting  himself  ftnd  family.  This  we 
think  would  not  be  In  accord  with  the  liboral 
construction  generally  given  statutes  dmilar 
to  the  one  we  have  under  consideratloD,  and 
we  have  no  disposition  to  depart  from  that 
construction. 

[4]  As  an  original  proposition  submitted  to 
us,  we  would  also  hold  that  the  chairs,  seized 
under  and  by  virtue  of  appellees'  distress 
warrant  and  upon  which  the  landlord's  11^ 
was  foreclosed  In  the  county  court,  were  ex- 
empt from  forced  sale;  but  the  decision  of 
our  Supreme  Court  In  the  case  of  Slmmang 
V.  Pennsylvaoia  Fire  Ins.  Co.,  102  Tex..  39, 
112  S.  W.  1014,  132  Am.  St  Hep.  846,  is  op- 
posed to  this  view  and  must  be  followed.  In 
the  opinion  In  that  case  it  Is  admitted  that 
the  keeping  of  a  restaurant  is  a  trade  with- 
in the  meaning  of  the  statute  under  consid- 
eration; but  It  was  held  that  notwithstand- 
ing that  fact  an  ice  box  or  refrigerator, 
which  was  being  used  and  necessary,  in  con- 
ducting the  restaurant  by  the  keeper,  was 
not  exempt  from  forced  sale  as  a  tool  or  ap- 
paratus belonging  to  his  trade.  In  support 
of  this  holding  the  Supreme  Court  cites  the 
case  of  Heldenhelmer  v.  Blumoikron,  66  Tex. 
314,  and  Dodge  v.  Knight  (Sup.)  16  S.  W. 
626.  We  do  not  believe  these  cases  support 
the  decision  of  tbe  Supreme  Court  and  agree 
with  the  views  of  the  Court  of  Civil  Appeals 
at  Galveston,  as  expressed  in  Hanunond  v. 
McFarland,  161  8.  W.  47,  to  the  efTect  that 
said  cases  of  Heldenhelmer  v.  Blumenkron 
and  Dodge  v.  Knight,  only  decide  that  house- 
hold and  kitchen  furniture  used  by  a  restau- 
rant or  hotel  ke^r  is  not  exempt  from 
forced  sale  under  subdivision  2  of  the  statute 
above  cited,  which  exempts  such  articles 
when  used  for  family  purposes,  and  have  no 
bearing  upon  the  question  of  whether  an  ice 
box  is  exempt  as  a  tool  or  apparatus  belong- 


ing to  tbe  trade  of  a  restaurant  ke^r.  The 
case  of  Frank  v.  Bean,  3  Wilson,  Olv.  Can. 
Ct  App.  i  2U,  which  is  also  cited  by  the  Su- 
preme Court  with  ai^roval,  does,  it  seems, 
sustain  the  decision  in  Simmang'B  Cas&  If 
the  Ice  box  in  Simmang'B  Case  was  not  ex- 
emi>t,  then  we  are  unable  to  see  how  tlie 
<Aairs  in  this  case  can  be  hdd  to  be  ewmpt; 
and  therefore,  in  accordance  with  that  opin- 
ion, we  bold  that  the  chairs  levied  upon  by 
appellees  in  this  case  were  not  exempt  from 
forced  sale,  and  that  the  lower  court's  action 
In  so  holding  was  not  error. 

[B]  The  omtentlon  of  appellees  that  appel- 
lant had  abandoned  the  moving  pictDie  show 
business  at  the  time  this  suit  was  filed  and 
the  levy  of  the  distress  warrant  made  la  not, 
we  think,  sustained  by  the  record,  niere  is 
no  evidence  that  tenda  to  show  that  appel- 
lant did  not  intend  to  begin  conducting  his 
moving  picture  show  business  as  soon  as  be 
could  obtain  a  suitable  bnlldlng  in  wblch  to 
do  so.  The  mere  fbct  that  his  lease  of  ap- 
pellees' building  had  expired  and  he  was  re- 
moving his  property  from  said  bnlldlng 
would  not  warrant  a  finding  that  he  had  def- 
initely abandoned  said  bn8ines& 

[6]  Nor  do  we  think  the  fiict  that  appellant 
had  been  running  an  opera  house  and  his 
moving  picture  show  at  tiie  same  time  and 
in  different  parts  of  the  rented  premises 
seriously  affects  tbe  question.  Nichols  v. 
Porter,  7  Tex.  Civ.  App.  302,  26  S.  W.  859. 
In  the  case  Just  cited  It  Is  said  upon  the  snb- 
ject  of  a  person  multiplying  his  employmenUi, 
and  claiming  several  exemptions  created  by 
statute  for  several  distinct  pursuits,  that  tbe 
"Massachusetts  rule  is  more  in  harmony  with 
the  spirit  of  our  exemption  laws,  •  *  * 
and  that  in  this  state  one  who  actually  en- 
gages in  several  trades  to  earn  a  support  for 
himself  and  family  can  hold  as  exempt  the 
necessary  tools  and  apparatus  for  carrying 
on  all  of  them." 

The  Judgment  of  the  court  below  is  revers- 
ed, and  the  cause  remanded  to  be  tried  in  ac- 
cordance with  the  views  expressed  In  this 
opinion. 

Reversed  and  remanded. 


MI8SOUBI,  O.  ft  G.  BY.  GO.  T.  BCBTN6. 

(Na  7110.) 

(Court  of  Civil  Appeals  of  Texas.  Dallas, 
April  4,  m4.   Bekearing  De- 
nied April  29,  1014J 

1.  Tbia£  a  139*)— Causbb  or  Aotxdn— Di- 

BECTEO  VERDICT— When  AmSOBJZBD. 

Where  tbere  was  evidence  to  eatablish  one 
ground  of  recovery  alleged  in  the  petition,  a 
peremptory  instruction  requested  by  defendant 
was  pKverly  refused,  though  plaintuC  oould  not 
recover  on  another  ground  alleged. 

[Ed.  Note.— For  other  casce,  see  Trial,  Cent 
.  IS  832,  833,  338-841,  865;  Dee.  Dig.  f 
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2.  Maoteb  and  SraVANT  (M  278*)— Injtjbt  to 
Sibvani^Neolig^ce— EVIDBSCi:. 

In  an  action  for  lojurieB  to  a  sectioQ  hand 
while  attempting  to  remoTe  a  band  car  from  a 
tnck,  evideDce  held  to  justify  a  finding  that  the 
iiccident  was  caused  by  the  negligence  of  the 
fbrman  In  causing  the  weight  of  the  car  to  fall 
oa  the  MCtioa  hand. 

lEd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  tt  864,  866-058,  960-869, 
971,  972,  977 ;  Dec  Dig.  |  278.*] 

3.  TBiAL  (8  203*)  —  Pleading  —  Issues  —  In- 

SIBUCTIONS. 

Ordinarily,  where  plaintiff  presents  two 
etuses  of  action,  the  court's  withdrawal  of  one 
of  the  causes  from  the  jury  eliminates  that 
ground  of  recovery  and  the  defense  set  up 
against  it,  and  defendant  may  not  complain  that 
die  defense  was  not  presented  in  the  ctuu^e. 

[fid.  Note.— Fw  other  cases,  aee  TxiaU  Cent 
Dig.  H  477-i78;  Dec.  Dig.  |  203.*] 

4.  TUAL  (i  145*)— WraHDBAWAL  OF  l8aUE»- 

Failcbe  to  Stibiiit  lasuEB. 

The  failure  of  the  court  to  submit  an  issue 
to  the  jury  withdraws  the  Issue  from  their  con- 
rideratioD. 

[Ed.  Note. — For  other  cases,  see  Trial,  CenL 
Die  H  328.  841 ;  Dec  Dig.  1 145.*] 

6.  Hastes  and  Sebvant  (§  287*)— IirniBT  to 
SnvANT—BviDENCB— Issues. 

Where,  in  an  action  for  injuries  to  a  section 
btnd  while  attempting  to  remove  a  hand  car 
from  the  track,  the  evidence  showed  that  a  car 
weighed  about  800  ponuds,  and  that  one  person 
could  take  a  car  off  the  track,  and  that  three 
men  were  engaged  in  removing  the  car,  the 
issae  of  the  carrier's  negligent  failure  to  furnish 
a  tnffident  number  of  men  to  handle  the  car 
with  safetr  was  not  raised,  and  an  iastinction 
mbmittiiig  that  issue  was  properly  refused. 

(Ed.  Note— For  other  cases,  see  Master  and 
SerranL  Cent.  Dig.  U  1034,  1048,  1051.  1062, 
1064-1&7;  Dec.liig.  S  287.*] 

i.  TbUL  i%  252*)  —  INSTBUCTXONB— AFFUOA- 

BnjTT  TO  Evidence. 

Where,  In  an  action  for  injuries  to  a  section 
bud  while  attempting  to  remove  a  hand  car 
from  a  track,  caused  by  the  negligence  of  the 
foreman  in  permitting  the  car  to  fall  on  the 
section  hand,  thereby  causing  hernia,  there  was 
DO  evidence  that  plaintiff  bad  suffered  a  rupture 
before  the  accident,  and  a  physician  testtfled 
that,  if  he  had  been  diseased  and  weak  at  the 
time  of  the  accident,  that  condition  had  nothing 
U  do  with  the  injury,  the  refusal  to  submit  the 
imue  of  idaintiff's  weak  or  diseased  condition 
u  a  cause  of  tiie  accident  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  505,  586-612;  Dec  Dig.  |  252.*] 

7.  Etidekce  (I  123*)  —  Reb  Oebtx  —  Statb- 

IDEHTS  ADVISBIBLX  A8  PaBT   OF  THE  BBS 

A  Statement  by  one  of  the  parties  to  an 
occurrence  which  resulted  in  injury,  made  at 
the  time  of  the  occurrence,  with  reference  to 
tbe  cause  of  the  injury  or  the  conduct  of  the 
parties  is  admissible  as  a  part  of  the  res  gest». 

[Ed.  Note— For  other  cases,  see  Evidence, 
Cent.  Dig.  K  S51-368 ;  Dec  Dig.  S  123.*] 

&  Btidbnoe  <S  128*)  —  Res  Gbsta  —  Staix- 

VESTS  ADHISSIBLE  AS  pABT  OF  THE  ReS 
Gu/tM. 

The  statement  of  a  section  foreman.  In  the 
instasc  after  the  happening  of  an  accident  to  a 
section  hand  under  fais  control,  as  to  the  cause 
of  tlie  accident  was  properly  received  as  a  part 
<^  the  res  geste  when  Dutoial  to  the  Issues  as 
then  disdoaed  by  the  pleadings  and  the  evidence. 

[Sd.  Notcr-FoT  otlier  cases,  see  Bvidence, 
Out.  Dig.  H  S61-S6S;  Dec  Dig.  1 128.*] 


9.  Evidence  (J  118*)  — Rsa  Gests  — State- 

UENTS  ADHISSIBLE  AS  PABT   Of  THE  ReS 

GEsrae. 

A  statement  admissible  as  a  part  of  the  res 
gestie  is  not  rendered  inadmissible  because  it 

contains  a  profane  expression. 

[Ed.  Note.— For  other  cases,  aee  Evidence, 
Cent.  Dig.  IS  297-302 ;  Dec  Dig.  {  118.*] 

10.  Tbial  (i  88*)  —  Evidence  —  Motion  to 
Strike. 

Where  evidence  when  received  was  admis- 
sible under  the  issues  as  then  disclosed  by  the 
pleadings  and  the  proot  bat  thereafter  the  evi- 
dence became  immaterial  because  of  the  with- 
drawal of  the  issue  under  which  it  was  admis- 
sible, the  remedy  was  by  motion  to  strike  out  the 
evidence. 

[Kd.  Note.— For  other  caaea,  aee  TriaL  Cent 
Dig.  8S  228-234;  Dec  Dig.  8  S9.*] 

Appeal  from  District  Court,  Grayson  Coun- 
ty ;  W.  M.  Peck,  Judge. 

Action  by  J.  H.  Boring  against  the  Mla-- 
sottri,  Oklahoma  A  Gulf  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

John  T.  Suggs,  of  Denison,  for  appellant 
J.  E.  Cawtbon,  of  Denison,  and  Jones  & 
HasseU,  of  Sherman,  for  appellee. 

TALBOT,  J.  This  Is  an  action  to  recover 
damages  for  personal  Injarlee  sustained  by 
the  appellee  tlirough  the  n^Ugence  of  appel- 
lant's section  foreman,  Riddle,  while  appel- 
lee, employed  as  a  section  hand,  and  the 
said  Riddle  were  attempting  to  remove  from 
appellant's  railroad  track  a  hand  car  used 
by  them  In  connection  with  tbelr  work.  Ap- 
pellee  alleged,  as  grotmds  of  negligence:  (l) 
That,  in  order  to  remove  tiie  hand  car  from 
the  track,  "the  plaintiff,  the  said  section  fore- 
man, and  another  laborer  took  hold  thereof 
with  their  hands,  and,  as  they  raised  or  lift- 
ed said  car  from  the  raUs,  said  section  fore- 
man pushed  and  shoved  said  car  against  and 
upon  plaintiff  in  such  a  manner  as  to  place 
the  great  weight  of  the  car  upon  him,  and 
at  the  same  time  then  and  there  dropped  the 
end  of  the  car  which  he  was  then  lifting, 
thereby  causing  the  great  weight  of  the  car 
to  fall  upon  and  against  plaintiff,  dragging 
and  pulling  him  down,"  from  which  he  re- 
ceived  and  suffered  a'  serious  inguinal  hernia 
on  both  sides ;  (2)  that,  if  mistaken  In  the 
aforesaid  alleged  cause  of  his  injuries,  then 
he  says  the  defendant,  Its  agents,  servants, 
and  employes  neglected,  failed,  and  refused 
to  furnish  a  snfflclent  force  of  men  to  do  the 
work  which  plaintiff  was  required  to  do 
when  hurt;  that,  in  order  to  perform  said 
work  with  safet;,  not  less'  than  four  men 
should  have  been  employed,  when  in  fact 
defendant  bad  only  three  men;  that  defend- 
ant knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  that  said  force  of 
three  men  was  wholly  Inadequate  and  insaSi- 
clent  to  perform  said  work  with  safet}',  not- 
withstanding which  defendant  employed  and 
furnished  said  Inadequate  and  Insufficient 
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force  to  do  and  perform  said  work.  Tbe  de- 
tepses  pleaded  were  a  general  denial,  aod 
tliat  plaintiff's  Injury  resulted  from  his  own 
negUg^ce  and  nnfltness  for  the  work  In 
which  he  was  engaged,  which  unfitness  was 
due  to  his  weak,  sick,  and  diseased  condition 
prior  to  and  at  the  time  he  claims  to  ha7e 
been  Injured;  that  he  was  engaged  in  inter- 
state commerce ;  and  that  his  Injury  result- 
ed from  a  risk  Incident  to  the  business  he 
was  engaged  in  and  was  assumed  by  him.  A 
trial  of  the  case  resulted  In  a  verdict  and 
judgment  in  favor  of  the  plaintiff  for  tbe 
sum  of  92,500,  and,  the  defendant's  motion 
for  a  new  trial  baving  been  oTemiled,  it  ap- 
pealed. 

[1]  The  first  assignment  of  error  complains 
of  the  trial  court's  refusal  to  instruct  the  ju- 
ry at  defendant's  request  to  return  a  verdict 
In  Its  favor.  Tbe  proposition  advanced  un- 
der the  assignment  Is :  "Where  the  evidence 
Is  undisputed  that  the  plaintiff  at  the  time 
he  received  his  injury  was  engaged  in  inter- 
state commerce,  as  employfi  of  a  common 
carrier  by  railroad,  that  tbe  force  furnished 
to  handle  a  band  car,  in  connection  with  the 
moving  of  which  he  was  Injured,  was  Insuf- 
flelent  to  his  knowledge^  before  the  hijury, 
that  he  continued  in  the  movement  notwith- 
standing  sadx  knowledge^  and  tbe  evidence 
respecting  tbe  itroxliiute  cause  of  the  injury, 
if  not  nndlBpnted.  was  soch  that  ordinary 
mlnda  could  only  reacta  tiie  conclusion  that 
tbe  attempt  to  more  the  car  with  an  Insuffi- 
cient force  was  tbe  proxtmate  cause  of  the 
Injury,  the  def^dant,  having  pleaded  that 
tbe  plaintiff  was  engaged  In  interstate  com- 
merce and  assumed  the  ri«k  of  Injury  there- 
from, la  entitled  to  a  psranptory  inatmction 
to  tbe  juiy  to  retnm  a  verdict  In  its  favor." 
As  bas  been  sea,  tbe  plalntUt  based  bis 
rt^t  of  recovery  upon  two  s^rato  and 
distinct  grounds  of  negligence:  First,  tbe 
negUgoioe  of  appellant* b  section  foreman, 
under  whom  be  was  working.  In  shoving 
against  him  tbe  band  car  tb^  were  attempt- 
ing to  remove  from  the  railroad  track,  and 
tiiea  dnpidng  tbe  end  of  tbe  car  in  such  a 
manner  as  to  place  or  throw  tite  great 
wMght  of  the  car  upon  plaintiff;  second,  In 
n^^lgently  falling  to  furnish  a  sufficient 
number  of  men  to  handle  the  cu  with  safe- 
ty. Hbate  was  ample  evidence  to  establish 
tbe  first  ground  of  negligence  all^^,  and, 
this  being  true,  the  peremptory  instruction 
requested  by  defendant  vras  properly  refus- 
ed, even  though  plaintiff  might  have  been 
precluded  from  A  recovery  upon  tbe  second 
ground  of  nei^geuce  alleged  by  the  doctrine 
of  assumed  risk. 

[2]  The  plaintiff  testified:  "I  received  di- 
rections from  the  foreman,  Mr.  Riddle,  with 
reference  to  moving  that  hand  car  off  of 
there.  I  undertook  to  remove  the  hand  car. 
The  foreman,  Mr.  Riddle,  and  my  father  as- 
sisted me.  Tbe  foreman  and  I  picked  up  one 
end  of  the  car,  and  my  father  swung  onto  the 


opposite  Old.  There  is  something  built  upon 
the  hand  car  that  stands  up  from  it  They 
are  the  levers.  The  levers  ara  In  tbe  center 
of  the  hand  car.  My  father  had  hold  of  the 
lever,  and  had  his  foot  on  the  end  of  the  car. 
He  Just  took  hold  of  the  car  and  swung 
back,  with  his  foot  on  the  end  of  the  hand 
car  pulling  back  this  way.  I  was  on  tbe 
northeast  comer  of  the  hand  car.  The  ^oad 
runs  north  and  south  there,  and  the  car  was 
setting  up  and  down  the  track.  Mr.  Riddle 
was  on  tbe  northwest  comer.  We  picked 
up  the  opposite  end  from  my  father.  We  lift- 
ed It  and  carried  the  end  of  It  off  the  track. 
That  end  of  the  car  should  have  been  car- 
ried around  eight  or  tea  feet  In  order  to  re- 
move it  from  the  track.  It  should  have  been 
carried  just  half  way  around.  We  did  not 
carry  it  halfway  aronnd.  The  foreman 
swung  his  part  of  It  and  tumed  it  loose. 
The  hand  car  has  got  bandies  to  pick  it  ap 
by.  He  turned  lorae  of  the  handle.  When 
he  turned  loose  the  weight  of  the  car  went 
on  me  and  hurt  me  in  my  side  in  the  lower 
part  of  my  bowels.  I  can  describe  tbe  way  It 
felt  It  was  Just  a  tear.  It  appeared  to 
be  a  tear  and  hard  pain ;  Just  like  I  had  a 
knife  in  me.  I  was  pitched  over  on  tbe  car. 
My  father  pushed  the  car  off  then.  Tbe  fore- 
man made  a  statement  there  with  reference 
to  tdming  It  loose.  He  asked  me  If  it  hurt 
me  when  be  dropped  tiie  band  car  on  me, 
and  I  told  bim  it  did." 

O.  W.  Boring  testified :  "At  the  time  my 
son  got  hurt  be  and  Mr.  Riddle^  tbe  foreman, 
were  carrying  tbe  band  car  around.  They 
were  on  the  nortb  end  of  tbe  car.  Ur.  Rid- 
dle had  liold  of  the  northwest  corner,  and 
my  son  bad  hold  tbe  northeast  comer.  Bfr. 
Blddle  was  west  of  my  son.  Wb«i  tbey 
started  aronnd  I  was  a  »tep  or  two  from 
tbem,  and  I  just  hurried  up  and  put  my  left 
foot  on  tbe  car  and  took  bold  <^  tbe  lever 
with  my  left  liand  to  bdp  them,  and  just 
about  tbe  time  I  got  that  done  Mr.  Rld^e 
just  gave  it  a  jerk  and  turned  loose,  without 
saying  a  word ;  without  saying  he  was  ready 
or  anything  Alse.  My  son  just  kind  of  Ml 
over  on  the  car.  When  be  turned  it  loose 
the  north  end  of  the  car  was  kind  of  angling 
with  the  trade,  or  when  he  made  his  swing 
to  tnra  It  loose  it  was  kind  of  angling.  It 
wasn't  aronnd  as  ftir  as  he  wanted  it,  and  be 
just  made  a  little  swing  and  turned  all  holds 
loose.  They  did  not  lift  tbe  whole  car  as 
tbey  undertook  to  go  aronnd  with  it  They 
lifted  one  end.  I  had  bold  of  tbe  lever.  I 
was  pulling  beck  on  It  to  kind  of  take  the 
weight  off  of  tbem.  They  were  lifting  up  on 
the  front  end,  and  I  was  bearing  down  on 
the  other  end.  When  he  tnmed  that  loose 
there  the  end  that  they  had  hold  of  Just  fell 
right  down  on  the  ground.  My  son  Just  stood 
there  with  his  hands  on  the  car,  and  Mr. 
Riddle  Just  walked  right  around  the  car  and 
stopped,  and  I  pushed  It  out  on  off,  and  I 
just  tumed  around  to  the  water  keg  to  get 
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me  a  drink,  and  as  I  turned  around  there  to 
the  kes  Mr.  Blddle  aaya,  'Did  I  hurt  yon 
when  I  dropped  the  car  on  yoaT  and  he 
[Idalnticr]  Bays,  'Yea.*  Mr.  Riddle  nld  that 
rillit  Magn  In  Jnst  an  Inatant  after  It  hap- 
poKd.  He  said  It  looked  like  the  God- 
damned raUroad  was  too  rihort  to  foralsb 
naa^  men  to  handle  the  hand  car." 

The  cases  dted  by  appellant  do  not  control 
I  decision  of  the  question  here  presented, 
nie^lnclple  mundated  In  them  would  prob- 
ably be  aivlteable  to  the  &ct8  aU^^  In  the 
seoDDd  count  of  pontiff's  petition  as  a  basis 
of  recovery ;  bat  that  phase  or  brandi  of  the 
case  waa  not  snbndtted  to  0ie  torg,  and 
boice  in  effect  idthdrawn  from  their  consid- 
eration. 

Appellants  settmd  and  third  assignments 
of  eiTor  are  submitted  together,  and  the  third 
complains  of  the  court's  refusal  to  give  the 
following  special  charge,  namdy:  "Even  if 
70Q  believe  from  the  evidence  that  defradant 
foiled  to  furnish  a  suiBcient  number  of  men 
to  handle  the  hand  car  at  the  time  and  place 
plaintiff  claims  to  have  been  injured,  and 
that  defendant  waa  guilty  of  negligence  in  so 
falling,  yet  if  you  believe  that  such  failure 
and  n^Ugence  was  the  sole  cause  of  plaintiff 
being  injured,  if  he  waa  injured,  you  cannot 
find  in  his  favor,  and  must  return  a  verdict 
lor  defendant"  The  proposition  here  is: 
"Where  the  evidence  Is  undisputed  that  the 
Irialntiff  at  the  time  he  received  his  injury 
was  engaged  in  interstate  commerce,  as  em- 
ploye of  a  common  carrier  by  railroad,  that 
the  force  furnished  to  handle  a  hand  car,  in 
connection  with  the  moving  of  which  he  was 
injured,  was  insuffldent  to  his  knowledge, 
before  the  injury,  that  he  continued  In  the 
movement,  notwithstanding  such  knowledge, 
and  the  evidence  respecting  the  proximate 
cause  of  his  injury,  If  not  undisputed,  was 
ample  to  sustain  a  finding  by  the  Jury  that 
the  attempt  to  so  move  the  car  was  the  prox- 
imate cause  of  the  alleged  injury,  defendant, 
having  pleaded  that  plaintiff  was  engaged  in 
interstate  commerce,  and  assumed  the  risk 
of  Injury  from  such  handling  of  the  ear,  is- 
eotitled  to  a  charge  affirmatively  submitting 
the  issue  to  the  Jury." 

(3, 43  Ordinarily,  where  the  plaintiff  by  hla 
pleadings  presents  two  causes  of  action  or 
grounds  of  recovery,  the  withdrawing  by  the , 
court  of  one  of  the  causes  of  action  from  the 
condderation  of  the  Jury  eliminates  that  al- 
leged ground  of  recovery  and  the  defense 
set  np  against  it,  and  complaint  cannot  be 
made  that  such  defense  was  not  presented  in 
the  court's  charge;  and  that  the  failure  of 
the  court  to  submit  an  Issue  to  the  jury  has 
the  effect  to  withdraw  it  from  their  consid- 
eration is  well  settled.  Railway  Co.  v.  Mc- 
carty, 82  Tex.  608,  18  S.  W.  716 ;  Thompson 
T.  Field,  164  S.  W.  1116,  recenUy  dedded  by 
this  court,  and  not  yet  offldally  reported. 

[II  But,  regardless  of  whether  or  not  the 
acticHi  of  the  court  In  fiOllng  to  submit  to 


the  jiiE7  ttie  alleged  fannre  <tf  defendant  to 
ftimlsh  sufficient  men  to  handle  the  car  In 
questiui  with  safety  as  a  basis  of  recovery 
by  plaintUi;  there  was  no  error  In  refnidng 
the  spedal  diarge  under  conalderaUon.  The 
testimony  pointed  out  In  appellants  brief 
does  not  sustain  its  asslgnmait  of  error  and 
propodtion  to  the  effect  that  ttie  evidence 
was  snffldent  to  Justify  a  finding  by  the  Jury, 
as  authorized  by  the  r^sed  special  charge, 
that  the  failure  of  deftodant  to  famish  a  suf- 
ficient number  of  men  to  handle  the  band  car 
at  the  time  and  place  plaintiff  dalms  to  have 
been  injured  was  the  sole  cause  of  plaintiff 
being  injured.  Ihe  testimony  quoted  in  sup- 
port of  the  contention  Is  that  of  the  plaintiff, 
his  father,  Q.  W.  Boring,  and  appellant's  wit- 
ness Gleeson.  The  only  testimony  of  the 
plaintiff  that  remotely  l>ears  upon  the  ques- 
tion is  the  statement  that  "a  fair  estimate  of 
the  wdght  of  a  car  would  be  between  700 
and  1,000  pounds,**  and  that  of  his  father  is 
of  but  little  more  probative  force.  In  this 
connection  he  simply  said:  "If  the  three  of 
us  had  been  at  the  end  of  the  car,  there 
would  not  have  been  plenty  of  us  to  lift  It 
off.  I  have  seen  a  few  hand  cars  handled 
with  three  men  at  one  end."  While  appel- 
lants* witness  Gleason  testified:  "I  am  famil- 
iar with  the  hand  car  that  they  had  in  use 
between  Denlson  and  Red  River.  It  is  a 
Sheffield  car.  I  would  Judge  the  weight  of 
one  of  these  cars  to  be  about  300  pounds. 
I  can  put  one  of  these  cars  off  and  on  the 
track  by  myself,  one  end  at  a  time.  I  weigh 
about  160  pounds.  In  handling  the  car  I  do 
not  pick  up  the  whole  car;  I  pick  up  one 
end  of  it  and  walk  around  and  let  the  other 
end  drag,  derailing  it,  or  else  will  roll  it. 
I  won't  say  as  to  the  exact  weight  of  the  car. 
I  said  it  weighed  about  350  pounds."  Clearly 
this  testimony  did  not  raise  as  an  issue  of 
the  proximate  cause  of  plaintiff's  injury  the 
failure  of  the  defendant  to  furnish  a  suffi- 
cient number  of  men  to  handle  the  hand  car 
with  safety,  much  less  that  it  was  the  "sole 
cause  of  plaintiff  being  injured."  It  does, 
however,  make  plain  the  correctness  of  the 
trial  court's  action  in  declining  to  submit  as 
ground  of  recovery  the  alleged  failure  of  de- 
fendant to  furnish  a  sufllclent  number  of  men 
to  handle  the  car,  and  leaves  the  fact  that  the 
proximate  cause  of  plaintiff's  injury  was  the 
negligence  of  appellant's  section  foreman  in 
dropping  the  weight  of  the  car  upon  the 
plaintiff  as  established  beyond  question  by 
the  other  evidence  in  tbe  case.  At  all  events 
the  evidence  as  a  whole  shows  that,  if  the 
turning  loose  of  the  hand  car  by  the  section 
foreman  and  dropping  the  wdght  of  It  on 
plaintiff  was  not  the  sole  proximate  cause  of 
plaintiff's  injury,  such  action  on  the  fore- 
man's part  was  a  concurring  proximate  cause 
thereof. 

[6]  The  fourth  and  fifth  assignments  of 
error  challenge  the  correctness  of  the  court's 
action  tn  refusing  special  charges  requested 
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\}y  the  d^eudaut  submitting  as  an  issue  of 
the  proximate  cause  of  plaintiff's  Injury  Ua 
alleged  weak,  slcb,  or  diseased  condition, 
The  evidence  did  not  call  for  or  authorize  the 
giving  of  either  of  these  charges.  As  stated 
above,  the  evidence  shows  that  the  plaintUTs 
Injury  was  caused  by  the  conduct  of  app^- 
lant's  foreman  In  n^Ugently  turning  loose  his 
bold  of  the  hand  car  and  thereby  throwing 
the  weight  of  the  same  upon  plaintiff,  and  the 
evidence  is  wholly  insufficient  to  show  that 
the  physical  condition  of  the  plalnUff  con- 
tributed in  any  manner  to  the  injury  he  re- 
ceived, and  the  special  charges  should  not 
have  been  ^ven.  There  is  no  evidence  that 
plaintiff  had  suffered  a  ruptvre  before  the  ac- 
cident In  question  occurred,  and  the  undisput- 
ed testimony  of  appellant's  physician.  Dr. 
Bolen,  affirmatively  shows  that,  if  plaintiff 
was  In  fact  weak  and  diseased  at  the  time  he 
was  injured,  such  condition  had  nothing  to 
do  with  bringing  about  the  injury  of  which  he 
complains.  This  witness  testified:  That, 
where  a  man  is  situated  as  the  undisputed 
evidence  shows  that  plaintiff  was  situated, 
and  had  the  weight  of  a  car  thrust  upon  him 
In  the  manner  that  the  undisputed  evidence 
showed  that  plaintiff  did,  but  one  of  two 
things  could  have  produced  the  rupture;  it 
was  either  a  completion  of  a  partial  rupture 
before,  or  he  was  ruptured  at  the  time  of  the 
accident.  That  an  intelligent  physician  mak- 
ing an  examination  under  these  drcumstanc- 
es  could  arrive  at  no  other  conclusion.  He 
further  testified:  "A  man  who  was  in  a  weak- 
ened condition  would  not  be  any  more  liable 
to  suffer  that  sort  of  an  injury  than  a  man 
of  robust  strength  similarly  situated  and 
placed.  It  would  not  make  any  difference. 
Sometimes  a  man  who  is  very  muscular  from 
the  very  fact  that  he  Is  muscular,  a  sudden 
strain  put  on  him  will  cause  the  tenseness  of 
those  muscles  to  tear."  There  was  no  evi- 
dence whatever  that  plaintiff  had  been  rup- 
tured prior  to  the  accident  in  question. 

[7-10]  Nor  do  we  think  the  court  commit- 
ted reversible  error  under  the  circumstances 
shown,  If  error  at  all,  in  allowing  the  wit- 
ness G.  W.  Boring  to  state  that  at  the  time 
of  the  accident  resulting  in  Injury  to  the 
plaintiff  appellant's  foreman.  Kiddle,  said: 
"It  looked  like  the  God-damned  railroad  was 
too  short  to  furnish  enough  men  to  handle  the 
band  car."  As  contended  by  counsel  for  ap- 
pellee, "an  exclamation  or  statement  made 
by  one  of  the  parties  to  a  transaction  result- 
ing In  Injury  at  the  time  of  the  happening 
of  such  transaction,  and  having  reference  to 
its  cause  or  to  the  conduct  of  the  parties, 
is  res  gestse."  This  statement  and  the  time 
and  circumstances  under  which  it  was  made 
are  testified  to  by  the  witness  O.  W.  Boring. 
He  said:  "Mr.  Kiddle  just  walked  right 
around  the  car  and  stopped,  and  I  pushed  It 
out  on  oft,  and  he  Just  held  there  with 


the  car  and  walked  backwards,  and  I  Just 
turned  around  to  the  water  keg  to  get  me  a 
dilnk,  and  as  I  turned  around  there  to  the 
keg  Mr.  Riddle  said,  'Did  I  hurt  you  when  I 
dropped  the  car  on  you?'  and  he  says,  'Tes.' 
Mr.  Blddle  said  that  right  there  io  Just  an 
instant  after  it  happened.  I  don't  suppose  it 
was  over  a  minute  after  he  dropped  the  end 
of  the  car  l)efore  he  made  this  talk;  maybe 
not  that  long;  just  long  enough  for  me  to 
push  the  car  ttack  and  turn  around  back  to 
the  water  keg  on  the  other  side  of  the  track. 
He  said  it  looked  like  the  God-damned  rail- 
road was  too  short  to  furnish  enough  men 
to  handle  the  hand  car."  Plaintiff's  peti- 
tion presented  two  grounds  of  recovery,  one 
based  upon  the  negligence  of  the  foreman  In 
handling  the  car,  and  the  other  upon  the  neg- 
ligence of  the  railway  company  In  falling  to 
provide  a  sufficient  force  to  handle  the  car 
with  safety.  At  the  time  this  testimony  was 
offered  and  admitted,  it  was  pertinent  to  the 
issue  tendered  by  plaintiff's  pleadings  that 
the  defendant  was  guilty  of  negligence  prox- 
imately resulting  In  plalntlfrs  injury  in  fail- 
ing to  furnish  a  sufficient  number  of  men  to 
handle  the  car  with  safety.  Plaintiff's  peti- 
tion presented  no  question  of  Interstate  com- 
merce, and  no  evidence  had  then  been  In- 
troduced tending  to  show  that  the  parties 
were  engaged  In  Interstate  commerce,  nor  was 
it  then  known  that  the  evidence  would  be 
Insufficient  to  entitle  plaintiff  to  go  to  the 
jury  on  the  Issue  of  Insufficient  force.  These 
things  being  true,  the  statement  of  the  fore- 
man was  admissible  as  a  part  of  the  trans- 
action Itself.  The  profane  expression  used, 
and  the  fact  that  it  was  made  In  reference 
to  the  foreman's  employer,  would  in  no  man- 
ner, we  think,  affect  its  admissibility.  We 
are  of  opinion,  however,  that,  had  a  motion 
been  made  when  It  became  apparent  that 
the  plaintiff  must  fall  on  the  issue  tendered 
of  the  insufficient  force  to  handle  the  car,  or 
when  It  was  made  known  that  such  issue 
would  not  be  submitted  to  strike  out  the  tes- 
timony, such  motion  should  have  been  sus- 
tained. Such  course  on  the  part  of  the  de- 
fendant or  a  requested  charge  to  the  jury 
to  disregard  the  testimony  was,  under  the  cir- 
cumstances, we  think,  necessary  to  enable  de- 
fendant on  appeal  to  avail  itself  of  the  er- 
ror in  the  admission  of  the  objectionable  tes- 
timony, and,  neither  course  having  been  re- 
sorted to,  we  think  it  is  in  do  position  now  to 
complain.  At  least  It  furnishes  no  sufficient 
ground  to  warrant  a  reversal  of  the  case. 

The  seventh  and  eighth  assignments  of  er- 
ror, which  are  grouped,  have  been  examined, 
with  the  conclusion  reached  that  they  dis- 
close no  good  reason  for  reversing  the  case, 
and  win  be  overruled,  without  discussion. 

The  verdict  is  sustained  by  the  evidence, 
and,  no  reversible  error  being  found  In  the 
record,  the  Judgment  Is  affirmjed. 
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CHICAGO,  B.  L  &  O.  BX.  GO.  T.  HOWBLL. 
(No.  im) 

(Court  of  cavil  Appeals  of  Texaf.  Texarkana. 
April  1,  1&14.    Bebeariog  Denied 
AprU  16,  1»14.) 

1.  Apfkax         Kbbob  U  690*>— Qmanom 

BEVnWABL»-RECOBD. 

Where  the  record  does  not  show  any  re- 
qnested  peremptory  Inttrectione  for  appellant, 
an  aaeignment  of  error  to  tbe  refusal  of  the 
court  to  give  a  requested  peremptory  Instruc- 
tion must  be  OTerruled. 

I  Ed.  Mote.— For  other  caeea,  see  Appeal  and 
iSrror,  Cent.  Dig.  H  282B-j»&0;  Dec  Dig.  f 

2.  EVXDKKCE  (f  429*>— Fabol  Btzdkncs— Va- 

RTINO  WbITTEN  iNffrXUlOUITS— AD1US8IBIL- 

rrx. 

Where,  through  mistake,  fraud,  or  u^U* 
geoce,  a  ticket  agent  failed,  without  the  knowl- 
edge or  consent  of  a  passeoger,  to  incorporate 
into  a  ticket  tbe  real  agreement  between  tbe 
perties,  parol  cTtdence  waa  admiasitde  to  ehow 
tbe  true  contract. 

[£d.  Mote.— For  other  case%  see  Brldence, 
Ceou  Dig.  H  1969-im.  197371974 ;  Dec  Dig. 

5.  CABBuna  (I  26S*)—PAfl»NOBBa— Tickets— 
Contracts. 

Where  a  passenger  ticket  purport!  to  be  a 
contract  ticket  offered  for  a  c<HuriaeratIon  of  a 
reduced  rate,  the  passenger*  it  bound  by  its  law- 
ful stipulations. 

(Ed.  Note.— For  other  cases,  see  Cartien, 
Cent  Dig.  SS  108B,  1036;  Dec  Dig.  1  258.*] 

4.  Cabbims  (i  gQ*)— PABBBWQBaa— Ticms  ■ 

CONTBaCTS. 

Where  a  carrier  authorized  its  agent  to 
place  on  sale  two  kinds  of  return  trip  tickets 
coDtaining  different  date  limits,  and  established 
rates  for  each  cJaaa  of  tickets,  tbe  carrier  could 
not  discriminate  against  a  passenger  by  refusing 
to  sell  him  a  ticket  of  either  class  as  he  might 
demand. 

[Ed.  Mote.— For  other  casea  see  Carriers, 
Cent.  Dig.  H  1009.  1010,  1015;  Dec  Dig.  | 
252.*] 

6.  flSBBlBBB  (I  262*>— PAaBBKOBBft— TlOXBIS— 
(30IfTBACTS. 

A  ticket  agent  authorized  to  sell  two  kinds 
of  return  trip  tickets,  with  different  date  limits 
for  tiie  return  trip^  mnst  issue  a  ticket  providing 
for  tbe  time  limit  demanded  a  paeseDger,  and, 
where  the  agent  Inserts,  withmit  the  tamt  of  tbe 
passenger,  an  erroneous  date  limit  for  return, 
tbe  passenger  may  recover  tbe  damages  sua* 
tained. 

[£d.  Note.^For  other  cases,  see  Carriers, 
Cent  Die  H  1009,  1010,  imS;  Dec  Dig.  1 
252.*] 

0.  CaBBXEBS  (I  277*)— PA88ENGEB8— TiCTXTB— 
CONTBACtS. 

Where  a  passenger  who  contracted  for  a 
return  ticket,  good  until  October  Slat  for  the 
retuni  trip,  received,  without  hia  knowledge,  a 
ticket  fixing  the  limit  as  September  ISth  for  the 
retom  trip,  and,  on  attempting  to  make  the  re* 
turn  trip  after  September  15tD  and  before  Oc- 
tober Slst,  be  was  compelled  to  pay  cash  fare, 
he  could  recover  the  amount  of  tbe  cash  fare, 
leas  any  mm  wblcb  he  tailed  to  pay  to  obtain 
a  tick^  witii  October  31st  aa  tbe  Umlt  for  tbe 
return  trip. 

[Ed.  Mote.— For  other  caaea,  see  Carriers, 
Cent  Dig.  S{  1082-1084 ;  Dec.  Dig.  %  277.*] 

7.  Apfbaz.  ard  Gbbob  ({  719*)— Aaszamain 

or  ElBOB— FUKDAHBKTAL  EBBOB. 

The  enar  ariidng  from  an  award  of  ezcw- 
rtve  damagee  based  on  a  mathematical  compntar 


tion  is  fundamental,  aad  will  be  considered  on 
appeal,  though  there  is  no  aasignment  of  error. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

;  Error,  Cent  Dig.  SS  2968-2982,  8^;  Dec 

j  Dig.  |f71».*J 

t    Appeal  from  Dallas  County  Court;  W.  F. 

I  Whltehurst,  Judge. 

AcUon  by  W.  H.  Howell  against  tbe  Chi- 
cago, Kock  Island  &  Gulf  Bailway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.  Eeformed  and  afilrmed. 

This  Is  an  action  brought  by  appellee 

against  the  railway  conipBuy  to  recover  dam- 
>  ages  for  wrongful  failnze  to  tumlah  him 

with  a  ronndrtrlp  ticket  from  Dallas  Xex., 
i  to  Seattle  Wash.,  correctly  statiDg  tbe  terms 
'  of  the  contract  In  respect  to  the  date  at  the 
■  return  limit   Xhere  waa  a  trial  to  a  Jury, 

and  the  vttdlct  was  In  fltvor  of  appellee  for 

9104. 

,    The  substantial  facts  eetablished  by  tbe 
I  evidence  are  that  appellee  and  his  wife  de- 
sired to  visit  relattves  in  Seattle,  Wash. 
'  With  this  trip  in  view,  tbe  husband,  on  June 
.  4.  19U,  went  to  the  tldcet  office  of  woUant 
'  and  inquired  of  the  tLdcet  agent  as  to  the 
designated  routing  and  price  and  return  date 
limit  of  a  ronndrtrlp  ttck^  to  Seattle.  The 
;  ticket  agent  of  appellant  Informed  the  hus- 
i  baud  that  the  appellant  company  had  on  sale 
j  two  kinds  of  tickets  having  the  same  desig- 
I  nated  route  from  Dallas  to  Seattle  and  re- 
'  turn,  and  explained  to  him  tbe  routing,  priced 
'  and  return  date  limit   When  filled  out  one 
of  the  coupon  tickets  would  fix  the  return 
date  limit  to  September  IStb  after  the  date 
;  of  the  tlt^et  Bud  the  other  tXcHsat  would  fix 
1  the  return  date  Umlt  at  October  Slst  The 
'  price  of  the  first  tltftet  was  set  by  tbe  com- 
vany  at  f 70  for  the  round  trip,  and  the  see- 
I  ond  was  set  at  f81.26  for  the  round  trip.  Tb» 
husband  retomed  to  the  ticket  office  on  Jvne 
'  6tb  and  inquired  further  concerning  the  tick- 
ets, routing,  and  date  limits  and  was  inform- 
ed thereof  as  before,  by  the  agent  Appel- 
lee testified  that  again  on  June  6tta  be  re- 
I  turned  to  the  tidut  office  and  stated  to  tbe 
tldcet  agent  that  be  desired  to  and  would 
purchase  two  round-trip  tickets  over  tbe 
designated  routing  wbidi  vroidd  provide  for 
and  fix  tbe  return  date  limit  of  October  31st 
and, the  agent  agreed  to  ma^  out  and  sell 
him  two  round-trip  tickets  over  tiw  routing 
itoted  fixing  tbe  return  date  limit  at  Octo- 
ber 81st,  and  that  after  the  terms  of  the 
agreement  were  thus  reached  between  th^ 
the  agent  proceeded  to  draw  up  the  .tickets, 
and  after  he  had  flnlBbed  he  handed  them  to 
appellee,  who  signed  bis  name  on  one  and 
his  wife's  nazoe  on  the  other.  Thl^  appellee 
,  said,  was  at  about  3  o'dock,  and  he  and  bis 
'  wife  were  to  pr^nre'  to  leave  on  the  train 
leaving  at  6  o'clock  following.   Be  further 
!  said  he  did  not  read  over  the  tickets  before 
[  signing,'  and  that  the  contents  were  not  ex- 
'  plained  to  him  by  the  agent  ftod  that  he  re- 
!  Ued  on  the  tldcets  exhibiting  the  full  terms 
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of  the  agreements  u  to  the  fixed  date  limit 
of  retnm  being  October  81st  Tbe  appellee 
and  bis  wife  went  on  the  trip,  and  on  Octo- 
ber 3d,  Intending  to  return,  presented  the 
tickets  at  the  validating  office,  and  were 
there  informed  that  the  tickets  had  expired 
as  read  from  the  face  of  the  tickets.  Appel- 
lee had  not  read  the  tickets,  and  this  was  the 
first  time  that  he  had  actual  knowledge  that 
the  return  date  limit  appeared  in  the  tickets 
as  September  IStb.  The  tickets  were  not 
honored,  and  appellee  had  to  pay  9104  rail- 
way fare  for  himself  and  wife  back  to  his 
home  over  the  same  route-  There  is  a  con- 
flict, however,  between  the  evidence  of  appel- 
lee and  of  the  ticket  agent  in  respect  to  the 
agreemrat  of  fixing  the  date  limit  of  retnm. 
The  agent  testtfles  that  appellee  selected  the 
date  limit  of  return  of  8<E^tember  15th  and 
asked  him  to  fix  that  date  in  the  tickets,  stat- 
ing that  it  was  cheaper,  and  that  he  agreed 
to  do  so  and  did  do  so  In  accordance  with 
the  agreement  And  the  agent  further  says 
that  he  explained  to  aK»eUee,  before  s^ning, 
tliat  ttiat  date  was  in  the  tldcets.  Appellee 
denies  the  statonent  of  the  agent  This  con- 
flict was  settled  by  the  Jury  in  favor  of  sj)- 
pellee,  and  aonffdingly  we  adopt  the  finding 
of  the  Jury.  ' 

We  make  the  findings  of  fact,  as  supported 
by  the  record,  that  on  June  6,  1911,  the  ap- 
pellant's ticket  agent  contracted  with  ac^l- 
lee  to  sell  and  deUver  to  him  two  round-trip 
tickets  from  Dallas,  Tex.,  to  Seattle,  Wash., 
over  the  particular  routing  therein,  with  the 
fixed  return  date  limit  at  October  31,  19U, 
and  that  the  tixket  agent  negligently  fitiled 
to  Insert  in  the  ta.ce  of  the  tickets  the  true 
agreed  fixed  date  of  October  SI,  1811.  The 
tickets  agreed  to  be  acAA  and  purchased  were 
tickets  fixed  and  authorized  by  the  ai^lant 
to  be  sold  alike  to  the  gaieral  public  over  the 
designated  routing  and  at  the  reduced  price 
established  appellant  AiQiellee  suffered 
the  damage  allowed  by  the  Jury,  and  the 
evidence  warrants  the  amount 

Lasslter,  Harrison  &  Rowland  and  Ben- 
nett Hill,  all  of  Dallas,  for  appellant  Wood 
&  Wood,  of  Dallas,  for  appellee. 

I^VT,  X  (after  stating  the  facts  as  above). 
[1]  The  first  assignment  predicates  error  up- 
on the  refusal  to  give  a  requested  peremptory 
instmction  to  the  Jury  to  return  a  verdict  for 
appellant  As  the  record  here  does  not  con- 
tain or  show  any  requested  peremptory  in- 
struction, we  cannot  assume  that  one  was 
presented  and  refused  by  the  court;  and  the 
assignment  must  be  overruled. 

[2]  The  second  and  fourth  assignments, 
here  considered  together,  predicate  error  in 
allowing  the  appellee  to  testify  with  refers 
ence  to  negotiations  and  tetms  of  agreement 
between  himself  and  the  agent  of  appellant 
nmceming  the  purchase  of  the  two  tickets, 
because  the  tickets  furnished  appellee  were 
In  writing  and  constitute  written  contracts, 


and  such  testimony  had  the  dfect  to  vary 
and  contradict  the  written  terms.  The  peti- 
tion of  anMlIee  aUeged  that,  tUnrash  mJs* 
tak^  fraud,  and  negligence  on  the  pait  of 
the  ticket  agent  of  the  appellant,  occnrrli« 
without  the  knowledge  or  consent  of  appellee, 
there  was  ftiUure  by  the  agent  to  incorporate 
Into  the  tickets  the  true  and  real  agreement 
flxiog  the  return  date  limit  as  October  31st 
To  support  the  allegations  supplementary 
evidence  is  competent  to  show  what  was  the 
real  contract  indicated  by  the  tldcets.  Ball- 
way  Co.  V.  Klnnebrew,  7  Tex.  CSv.  App.  549, 
27  S.  W.  631;  RaUway  Co.  v.  Halbrook,  12 
Tex.  Civ.  App.  475,  33  S.  W.  1028;  Railway 
Co.  V.  Wynn,  44  Tex.  Civ.  App.  20,  97  S. 
506.   The  assignments  are  overruled. 

[3-6]  The  third  assignment  predicates  er- 
ror in  submitting  to  the  jnry  the  issue  as  to 
whether  the  agreement  between  appellant's 
ticket  agent  and  the  appellee  was  that  the 
return  date  limit  extend  to  October  Slst 
This  point  Is  based  on  the  contention  that 
parol  evidence  was  iiudmlsslble  to  modify 
or  change  the  stipulation  of  the  return  limit 
of  September  15th  expressed  in  the  face  of 
the  ticket  Under  the  pleading  and  the  evi- 
dence there  was  an  Issue  for  the  Jury,  and 
the  assignment  is  overruled.  When  the  tick- 
et purports  to  be  a  contract  ticket  offered  un- 
der the  consideration  of  reduced  rates.  It  is 
not  doubted  that  the  passenger  would  be 
bound  by  Its  lawful  stipulations.  Railway 
Co.  V.  Lee,  104  Tex.  82,  133  S.  W.  868.  In 
that  case  the  question  was  not  what  was  the 
true  contract  within  the  authority  of  the 
a^ent  to  make  between  the  company  and  Lee. 
as  is  here,  but  whether  the  stipulation  in  the 
ticket  offered  of:  "(2)  It  will  not  be  accept- 
ed for  passage  unless  this  contract  Is  signed 
In  Ink  by  the  purdiaser  and  also  by  the  agent 
for  the  issuing  company" — could  be  varied 
or  waived  by  an  Issuing  agent  having  no  au- 
thority to  do  so.  The  question  presented  by 
the  facts  In  the  Instant  case  Is  entirely  dla- 
Bimilar.  Here  the  railway  company  had 
authorized  the  ticket  agent  to  place  on  sole 
two  kinds  of  tickets — one  to  have  and  eon- 
tain  a  date  limit  for  retnm  of  S^^tember 
15th,  and  the  other  of  October  31>t  Having 
established  the  rates  and  time  limit  within 
which  the  tickets  should  be  used,  and  offer- 
ing such  character  of  contract  U<totB  to  the 
public  for  choice,  the  company  ooold  not  law- 
fully discriminate  against  appellee  by  refiuk 
ing  to  sell  him  a  ticket  under  either  contract 
according  to  bis  cboosing  of  return  dates. 
And  the  ticket  agent  In  the  proi>er  perform- 
ance of  his  dnties  for  the  company  was  cloth- 
ed with  the  authority  to  agne  en  the  part 
of  the  company  with  aivellce  In  respect  to 
the  Issuance  of  a  ticket  provldfog.  the  par- 
ticular time  Umit  within  which  the  ticket 
should  be  used.  And  If  appellee  made  selec- 
tion of  the  time  limit  of  October  31st,  as  au- 
thorized by  the  company,  it  was  Incumbent 
upon  the  ticket  agent  to  issue  the  ti<Aet  pro- 
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Tl(HDg  sDch  time  limit.  Harln^  shown  br 
th«  evidence  on  his  part  a  breach  of  tiie  real 
contract  between  the  appellant  and  himself 
occarring  through  the  fanlt  at  the  appellanl^s 
agent,  appellee  was  entitled  to  have  the  Issne 
of  what  was  the  real  contract  submitted  to 
the  Jnrr.  This  exhausts  the  extent  of  the 
assignment 

[1, 7]  While  the  matter  of  excessive  dam- 
ages Is  not  made  the  baals  of  assignment,  yet 
we  believe  it  Is  a  matter  of  fundamental  er- 
ror herb  The  fares  paid  back  home  amount- 
ed to  $104.  To  entitle  appellee  to  an  Octooer 
Slat  limit  he  was  owing  and  should  pay  %liSZ.- 
50,  which  was  $17.50  more  than  the  proof 
sbows  he  paid.  This  $17-50  should  be  de- 
ducted from  the  $104,  making  appellant  ow- 
li«  $86b{SO.  A  carrier  Is  not  authorized  to 
sell  for  leas  than  the  established  rate  to  all, 
and  the  iMssenger  Is  required  to  pay  the  same 
bre  paid  by  all.  It  Is  not  lawful  to  con- 
tract otberwiae.  The  jodgmmt  Is  therefore 
hm  xeformed  so  as  to  allow  appellee  a  judg- 
ment tax  $86.50,  with  Interest,  and  as  so  re- 
formed will  be  afflnned;  but  appellant,  by 
reason  at  the  error,  should  recover  the  cost 
of  tUa  sppeal,  and  It  is  so  directed. 


STATB  T.  HOUSTON  BBI/T  &  TDBBONAL 
BT.  GO.   (No.  B88a.)t 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
Ifardl  18, 1014.   Rehearing  Oeided 
April  15,  1914) 

L  CojOfEBCI  (8  27*)~POWEB  TO  ReOTTLATE-- 

Ikterstats  Comuebce. 
A  domeetic  corporation  operatlDg  terminal 
facOitiea  and  depots  within  the  state  and  con- 
m^Dg  the  operatioQS  of  such  facilities,  whose 
■enice  consisted  entirely  of  Bwitchtng  and 
tTanaferriog  cars  between  points  in  and  near 
a  city  for  other  companies,  in  furnishing  freight 
and  passenger  depots,  and  in  loading  and  un- 
naAng  cars  for  ocber  railway  companies,  which, 
for  an  agreed  toll  or  rental,  used  its  terminal 
facilities,  though  tt  did  not  participate  in  the 
through  rate,  and  was  not  a  par^  to  the  bills 
of  lading,  and  tboogh  its  charges  did  pot  come 
from  a  shipper,  and  were  made  directly  against 
the  other  railroad  companies  upon  a  wheelage 
ba^  was  engaged  in  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  I  25:  Dec  Dig.  |  27.*} 

2.  ConcncB  (I  60*)— Pown  to  Rbottutt— 

IsmsTATC  COMIIEBOE. 
Rev.  St.  1911,  art  7384,  providing  that 
«^ery  individual  or  domestic  or  foreign  corpo- 
ration orninr  or  controlling  any  terminal  com- 
panies or  railroads  doing  a  terminal  buriness 
vitfain  the  state  shall  pay  an  occupation  tax 
cqoal  to  1  per  cenL  of  ita  gross  receipts  from 
all  ionrces  whatever,  Is  not  invalid  aa  imposing 
a  burden  upon  interstate  commerce,  aa  applied 
to  a  terminal  railway  company  engaged  in  do- 
Bntic  and  interatate  commerce,  since  it  does 
Dot  impose  a  direct  tax  upon  the  gross  re- 
cflpta,  bnt  an  occapation  tax,  levied  for  the 
privilege  of  exercislnr  a  particular  occupation, 
and  sueli  a  tax  is  valid,  though  its  amount  is 
determined  from  the  gross  receipts. 

[Gd.  Note. — For  other  cases,  see  Ckimmerce, 
(VdL  Dig.  H  100,  113-119;  Dec.  Dig.  %  60.*] 


3.  ConiBBOB  <|  69*)— POWBB  TO  Bbouuis— 
iMTBUTAn  CbUlEEBOB. 

The  state  has  power  to  levgr  a  vslid  occu- 
pation tax  upon  toe  domestic  business  of  a 
company  owning  and  operating  a  terminal  rail- 
way within  the  state  and  transactisg  both  in- 
terstate and  domestic  business.  . 

{E^i,  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  §S  100,  113-119;  Dec.  Dig.  |  69.«] 

4.  Statutes  (%  188*)  — Rules  of  CoHErrBuc- 
TioN— Meaning  of  Lanquaqe. 

It  is  a  cardinal  rale  of  construction,  incor- 
porated into  the  statute  law  in  the  state,  that 
the  language  of  a  statute  must  be  nven  its 
usnsl  and  ordinary  import,  unless  other  lan- 
guage used  by  the  same  Legislature  indicates 
that  another  snd  different  mea^ng  was  In- 
tended. 

lEd.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.      266,  287,  276;  Dec  Dig.  |  18a*} 

Appeal  from  District  Court,  Tiarls  Coun- 
ty; Ohaa.  A.  Wilcox,  Judge. 

Civil  action  by  the  Stete  against  the  Hous- 
ton Belt  &  Terminal  Railway  Company. 
From  a  judgment  for  defendant,  the  State 
appeals. .  Reversed  and  rendered. 

B.  F.  Iiooney,  Atty.  Gen.,  and  Lather  Nltft- 
ela,  Asst  Atty.  Gct.,  for  the  State.  Andrews, 
Ball  k  Streetman,  of  Houston,  for  appellee. 

.  KEY,  C.  J.  The  state  of  Texas  brought 
this  suit  against  the  Houston  Belt  &  Ter- 
minal Railway  Company,  seeking  to  recover 
certain  taxes  alleged  to  be  due  under  article 
7384  of  the  Revised  Statutes  of  19U.  which 
article  is  a  portion  of  an  act  of  the  Thir- 
tieth Legislature  providing  for  the  levy  and 
collection  of  occupation  taxes  upon  certain 
classes  of  persons  and  corporations. 

The  answer  of  the  defendant,  among  other 
things,  assailed  the  constitutionality  of  the 
statute  referred  to,  and  charged  that  It  vio- 
lated several  provisions  of  the  federal  Con- 
stitution and  of  the  Constitution  of  this 
state.  The  defendant  is  a  domestic  corpora- 
tion. 

According  to  the  undisputed  facts.  If  the 
statute  referred  to  is  valid,  the  state  la  en- 
titled to  recover  $27,656.49  as  taxes,  and  the 
further  sum  of  $4,316.35  as  interest  The 
pleadings  filed  by  each  party  were  sworn  to, 
and  the  facts  therein  stated  were  not  de- 
nied under  oath,  and  therefore  the  trial 
court  <iorrectly  held  that  the  facts  were  as 
stated  In  plaintlfTs  petition,  and  In  the  de- 
fendant's answer,  and  we  adopt  that  court's 
findings  of  fact.  As  conclusions  of  law,  the 
learned  trial  Judge  hdd:  (1)  That  the  de- 
fendant was  a  common  carrier  engaged  in 
the  transportation  of  Interstate  and  foreign 
commerce;  and  (2)  that  the  article  of  the 
statute  referred  to,  and  the  act  of  the  Legis- 
lature under  which  the  suit  was  brought,  at- 
tempt to  reach  and  tex  the  gross  recelpte  of 
the  defendant,  from  whatever  source  derived, 
including  those  from  interstate  commerce, 
and  Is  therefore  In  contravention  of  the  pro- 
vision of  the  federal  Constitution  relating  to 
Interstete  and  foreign  commerce;  and  for 
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that  reason  the  statnte  was  held  to  be  void, 
and  Judgment  was  rendered  for  the  defend- 
ant, and  the  state  has  appealed. 

[1]  The  first  complaint  in  appellant's  brief 
embodies  the  contention  that  the  trial  court 
erred  In  holding  that  appellee  Is  a  common 
carrier  engaged  in  interstate  and  foreign 
commerce,  and  in  that  brief  the  facts  bear- 
ing upon  that  point  are  summarized  as  fol- 
lowtf:  "It  was  not  alleged  that  appellee  and 
any  other .  railroad  company  was  under  a 
common  management  and  control,  but  appel- 
lee alleged  that  it  was  a  corporation  organ- 
ised under  the  laws  of  Texas  and  maintain- 
ing its  principal  office  in  Houston,  Tex.,  and 
there  operating  terminal  faculties  and  de- 
pots, and  that  appellee  'controlled'  the  op- 
erations, etc.  of  such  facilities.  It  did  not 
participate  In  the  through  rate,  nor  was  it 
a  part?  to  the  bills  of  lading,  etc,  nor  did 
its  charges  come  from  the  shipper,  but  were 
made  directly  against  the  other  railroad 
companies  upon  a  wbeelage^  etc.,  basis,  so 
mucto  per  car  switched,  eta  Its  service  con- 
sisted entirely  of  switching  and  transferring 
cars  between  points  in  and  near  Houston  for 
other  railroad  companies,  In  furnishing 
freight  and  passenger  depots,  and  in  loading 
and  unloading  cars  for  other  railroad  com- 
panies at  that  place,  and  such  other  railway 
companies,  for  an  agreed  toll  or  rental  used 
appellee's  terminal  facilities." 

Conceding  the  facts  to  be  as  stated,  upon 
the  authority  of  United  States  t.  Tnlon  Stock- 
yards, etc.,  Co.,  226  r.  S.  296,  33  Sup.  Ct 
83,  67  L.  Ed.  226,  we  overrule  the  contention 
urged  in  behalf  of  the  state,  and  uphold  the 
dedsion  of  the  trial  court  upon  that  point 
The  case  cited  Is  quite  analogous,  and  the 
points  urged  and  the  argument  made  by  the 
Attorney  General's  department  In  this  case 
were  fully  considered  and  decided  otherwise 
in  that  case. 

[2]  As  to  the  second  ruling,  we  have  reach- 
ed a  conclusion  at  variance  with  that  reached 
by  the  trial  court,  and  the  reasons  for  that 
conclusion  will  now  be  stated.  On  account 
of  that  provision  of  the  federal  Constitution 
which  confers  upon  Congress  exclusive  pow- 
er to  regulate  commerce  between  the  several 
states  and  foreign  countries,  the  Snpreme 
Court  of  the  United  States,  In  a  long"  line  of 
decisions,  has  held  that  It  Is  not  within  the 
power  of  a  state  to  levy  any  tax  the  direct 
effect  of  which  Is  to  Impose  a  burden  upon 
Interstate  or  foreign  commerce.  Within  that 
class  of  cases  are  several  striking  down  and 
declaring  void  certain  state  enactments  held 
by  the  Snpreme  Court  to  constitute  a  direct 
tax  upon  the  gross  receipts  of  Interstate  car- 
riers, among  which  may  be  mentioned  O.,  H. 
&  S.  A.  Ry.  Co.  V.  Texas,  210  U.  S.  217,  28 
Sup.  Ot  ^  52  L.  Ed.  1031.  and  Meyer  v. 
Wells  Fargo  Express  Co.,  223  U.  8.  298,  32 
Sup.  Ct.  218,  56  L.  Ed.  445.  On  the  other 
hand,  and  parallel  with  that  line  of  decisions, 
la  a  class  of  cases  decided  by  the  same  high 
antliorlt?,  afi4  Holding  that  St  Is  no  violation 


of  any  provision  of  the  federal  ConstltoUoD 
for  a  6tate  to  levy  and  collect  an  excise  or 
occupation  tax  upon  a  carrier  engaged  In 
domestic  commerce,  even  though  the  leglsU- 
tlon  fixing  the  tax  prescribes  that  the  amouot 
thereof  shall  be  equal  to  a  given  per  centum 
of  the  gross  receipts  of  the  carrier,  and  not- 
withstanding the  fact  tliat  a  portion  of  sudi 
receipts  may  be  derived  from  transportation 
which  constitutes  interstate  commerce.  The 
leading  case  In  support  of  that  doctrine  is 
Maine  V.  Grand  T.  By.  Co.,  142  U.  S.  217, 
12  Sup.  Ct  121,  163,  36  !«.  Ed.  9&4 :  and  in 
the  more  recent  case  of  United  States  Ex- 
press Co.  V.  Minnesota,  223  U.  S.  355,  ^  Sap. 
Ct  216,  66  U  Ed,  459,  the  court  said:  "The 
right  of  the  state  to  tax  property,  although 
It  is  used  in  Interstate  commerce,  la  thoroogb- 
ly  well  settled.  Postal  Tel.  Cable  Go.  v. 
Adams,  166  U.  S.  688, 16  Sup.  Ot  268,  360, 39 
L.  Ed.  311,  6  Interst  Com.  It  1;  Pullman 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  S. 
18,  11  Sup.  Ct  876,  35  L.  Ed.  613,  3  Interet. 
Com.  a.  695;  Flcklen  v.  Taxing  District, 
145  U.  S.  1,  22,  12  Sup.  Ct  810,  36  L.  Ed. 
601,  606,  4  Interst  Com.  R.  79.  The  diffi- 
culty has  been,  and  Is,  to  distinguish  be- 
tween legitimate  attempts  to  exert  the  taxing 
power  of  the  state  and  those  laws  which, 
though  in  the  guise  of  taxation,  impose  real 
burdens  upon  Interstate  commerce  as  socb." 

In  Maine  v.  Grand  T.  Jftallway  Co.,  supra, 
the  state  statute  levied  an  exdse  tax  for  tbe. 
privilege  of  exercising  Its  franchise  in  tbe 
state  upon  every  corporation,  person,  or  anno- 
datlon  opiating  a  railroad  within  that  state 
(Maine),  and  prescribed  that  the  amount  of 
tax  should  be  equal  to  a-  per  centum  of  the 
gross  receipts  of  the  railroad.  The  gross  re- 
ceipts referred  to  were  derived  In  part  from 
interstate  commerce,  but  notwithstanding 
that  fact  the  Supreme  Court  held  that  tbe 
statute  was.  In  effect  an  occupation  tax,  and 
did  not  place  a  direct  bnrden  upon  Interstate 
commerce;  and  In  tbe  course  of  the  opinion 
It  was  said:  "The  court  below  held  tiiat  the 
Impofdtlon  of  the  taxes  was  a  relation  of 
commerce.  Interstate  and  foreign,  and  there- 
fore in  conflict  with  the  exclusive  power  of 
Congress  in  that  respect;  and  on  that  groaod 
alone  It  ordered  Judgment  for  the  defendant 
This  ruling  was  founded  upon  the  assump- 
tion that  a  reference  by  the  statute  to  the 
transportation  receipts  and  to  a  certain  per- 
centage of  the  same  In  determining  the 
amount  of  the  excise  tax  was,  in.  effect  the 
imposition  of  the  tax  upon  such  receipts, 
and  therefore  an  Interference  with  Interstate 
and  foreign  commerce.  But  a  resort  to  those 
receipts  was  simply  to  ascertain  the  value  of 
the  business  done  J>y  the  corporation,  and 
thus  obtain  a  guide  to  a  reasonable  conclu- 
sion as  to  the  amount  of  the  excise  tax 
which  should  be  levied;  and  we  are  unable 
to  i>ercelve  In  that  resort  any  Interference 
with  transportation,  domestic  or  foreign, 
over  the  road  of  the  railroad  conqmny,  or 
any  regulation  of  commerce  wblcb  conalstf 
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In  such  transportatloiL  If  the .  amount  as- 
certained were  specifically  imposed  as  the 
tax,  no  objection  to  ita  validity  would  t>e 
pretended.  And,  If  the  inquiry  of  the  state 
as  to  the  value  of  the  privilege  were  limited 
to  receipts  of  certain  past  years.  Instead  of 
tbe  year  In  which  the  tax  1b  collected.  It  is 
conceded  that  the  validity  of  the  tax  would 
not  be  affected,  and,  if  not,  we  do  not  see 
how  a  reference  to  the  results  of  any  other 
year  could  affect  Its  character.  There  is  do 
levy  by  the  statute  on  the  receipts  themselves, 
either  in  form  or  fact;  they  constitute,  as 
said  above,  simply  the  means  of  ascertaining 
the  value  of  the  privilege  conferred." 

With  the  foregoing  statement  of  certain  es- 
tablished rules  and  principles,  and  quotations 
from  pertinent  cases,  let  as  examine  the  stat- 
Qte  involved  in  thla  case.  The  Thirtieth 
Legislature  passed  a  law  raititled  "An  act 
jKOTlding  for  the  levy  and  collection  of  an 
occupation  tax  upon  Indlvldnals,  companies, 
corporations  and  associations,  pursuing  any 
of  tbe  occupations,  viz.:  Elzpress  companies; 
tel^rapb  and  wireless  telegraph ;  gas;  elec- 
tric light,  electric  power  or  waterworks  or 
mter  and  light  plant  business;  *  *  • 
tbe  businras  of  street  railway  cotDpanles, 
tbe  business  of  Interurban,  troUeiy,  traction 
n  electric  street  railway  companies,  •  *  « 
tbe  bnginesa  of  owning,  controlling,  managing 
or  operating  any  terminal  railway  company 
or  terminal  railway,**  etc.  Act  80th  Leg. 
(1st  Ex.  Sees.)  c.  18. 

Sections  1  to  15  of  that  act.  In  express 
tams,  levy  occupation  taxes  upon  aU  indlvid- 
uato,  onnpaiiieB,  corporatltma,  or  associations 
owning,  controlling,  operating  or  managing  a 
large  number  of  specified  private  or  quasi 
pnblle  emtexprtees,  and  section  16  r^da  as 
foUows:  "Each  and  every  Individual,  com- 
pany, corporatiffli  or  association,  whether  in- 
corporated under  the  laws  of  this  or  any 
otber  state  or  territory  or  ctf  the  United 
States,  or  any  foreign  ooontry,  which  owns, 
controls,  manages  or  leases  any  termioal 
companies,  or  any  railroad  doing  a  terminal 
business  within  this  state,  shall,  on  or  before 
the  first  day  of  April,  1907,  find  quarterly 
thereafter,  make  a  report  to  tbe  comptroller 
of  public  accounts,  under  oath  of  the  Individ- 
ual, or  of  the  president,  treasurer  or  superin- 
tendent of  such  company,  corporation  or  as- 
sociation showing  the  total  amount  of  its 
gross  rec^pts  from  all  sources  whatever 
within  this  state  during  the  qaarter  next  pre- 
ceding, and  the  average  market  value  there- 
of during  said  quarter.  Said  individuals, 
companies,  corporations  and  associattons,  at 
tbe  time  of  making  said  report,  shall  pay  to 
tbe  treasnrer  ot  tibe  state  of  Texas  an  occu- 
pation tax  tor  tlie  qoarter  beginning  on  said 
date  equal  to  one  per  cent  of  the  total 
sBMunt  ot  its  gross  receipts  from  all  sources 
whatever  aa  shown  by  said  report" 

A  pwtfam  of  wction  26  of  that  act  1b  also 
deemed  pertSneiit,  and  which  reads  as  fol- 
lows: "AH  persona,  associations  of  persons, 


flrma,  and  corporations  upon  whose  business 
an  occupation  tax  Is  Imposed  under  this  act 
shall,  upon  the  taking  eftect  hereof,  be  ex- 
empted and  relieved  from  tbe  operation  of 
the  act  of  the  29th  Legislature,  approved 
April  17,  1905,  being  chapter  146  thereof, 
providing  for  the  taxation  of  the  Intangible 
assets  of  certain  corporations,  associations 
and  Individuals,  and  all  sections  of  tbe  act 
of  the  29th  liCgislature,  being  chapter  148, 
thereof  approved  April  17,  1905,  Imposing  on 
(on)  occupation  tax  upon  the  occupations 
herein  taxed  are  hereby  repealed." 

[3,4]  Unless  it  should  be  held  that  the 
Legislature  did  not  Intend  to  levy  an  occupa- 
tion tax,  and  used  language  Indicating  that 
it  did  so  intend  as  a  subterfuge,  In  order  to 
place  a  direct  tax  upon  gross  receipts,  then 
it  seems  to  us  that  it  must  be  held  that  the 
statute  constitutes  a  valid  exercise  of  state 
authority,  and  is  free  from  the  objection 
urged;  and  we  do  not  feel  called  upon  to 
thus  impugn  the  motives  and  purposes  of  the 
members  who  constituted  tbe  Legislature  and 
the  Governor  who  approved  the  act  The 
proof  shows  that  appellee  owns  and  operates 
a  terminal  railway  within  the  ci^  of  Hous- 
ton, and  that  it  transacts  both  an  intestate 
and  domestic  btisinesB.  Now,  it  cannot  suc- 
cessfully be  denied  that  the  state  has  the 
power  to  levy  a  valid  occupation  tax  upon 
tbe  domestic  business  referred  to;  and  the 
Supreme  Court  of  the  United  States  has 
held,  and,  as  we  understand,  still  holds, 
that  a  statute  may  prescribe  that  the  amount 
of  such  occupation  tax  may  be  fixed  as  a 
given  per  centum  upon  gross  receipt^  Indnd- 
Ing  those  derived  from  Interstate  commerce. 
It  Is  a  cardinal  rule  of  construction.  Incor- 
porated Into  statute  law  In  this  state,  that 
in  construing  a  statute,  its  language  is  to 
be  given  its  usual  and  ordinary  Import,  un- 
less otber  language  used  by  tbe  same  Legis- 
lature Indicates  that  another  and  dififerent 
meaning  was  intended.  Applying  that  rule  to 
this  case,  it  seems  to  us  that  it  must  be 
held  that  the  tax  in  question  was  not  intend- 
ed as  a  direct  tax  upon  gross  receipts,  but  as 
an  occupation  tax,  or  a  tax  levied  for  tbe 
privilege  of  exercising  a  particular  occupa- 
tion; and,  if  such  was  the  legislative  iDtcnt 
and  purpose,  then  the  statute  does  not  vio- 
late any  provision  of  the  federal  Constltn- 
tlon. 

Learned  counsel  for  appellee  Insist  that  no 
material  difference  exists  between  this  statute 
and  the  Texas  statute  which  was  construed 
by  the  Supreme  Court  in  Galveston,  H.  ft  8.  A. 
By.  Go.  T.  Texas,  supra.  We  are  unable  to 
concur  In  that  view.  That  statute  was  not 
any  portion  of  a  law  purporting  to  levy  occu- 
padon  taxes,  did  not  designate  tbe  tax  as  an 
occupation  tex,  and  used  interdiangeably  tbe 
terms  a  tax  upon  gross  receipts  and  a  tax 
equal  to  1  per  cent  of  tbe  gross  reodptb 
The  Supreme  Court  of  the  United  States  and 
this  conrt  construed  that  statute  as  levying  a 
tax  directly  iqion  the  gross  receipts,  though. 
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the  Supreme  Gourt  of  tbls  ^tate  and  a  large 
minority  of  the  Supreme  Court  of  the  United 
States  held  otherwise.  That  case  comprised 
one  of  a  aeries  of  cases  In  this  court  InTolving 
the  same  question,  and  the  reasons  which 
indnced  this  court  to  reach  the  conclusion 
that  the  statute  there  under  consideration 
was  not  an  excise  or  occupation  tax,  but  a  tax 
upon  gross  receipts,  will  be  found  In  the 
opinions  filed  la  the  case  of  Galveston,  H.  & 
8.  A.  &7.  Co.  V.  Davidson,  93  S.  W.  436;  and 
one  of  the  strongest  reasons  was  that,  as 
originally  presented  to  the  Legislature,  that 
law  was  entitled  "An  act  levying  an  occupa- 
tion tax,"  and  In  Its  body  the  tax  was  desig- 
nated as  an  occupation  tax,  which  provisions 
so  designating  the  tax  were  stricken  out 
before  the  bill  passed  the  Legislature,  thereby 
indicating  that  the  Legislature  did  not  Intend 
to  levy  an  occupation  tax.  The  enactment 
now  under  consideration  is  designated  in  its 
caption,  and  in  almost  every  ^section,  as  an 
occDpatton  tax  law,  and  we  find  no  sufficient 
reason  to  give  it  any  other  construction.  It 
wonld  seem  to  be  Inconsistent  If  not  absurd, 
to  say  that  a  state  may  lawfully  levy  an  occu- 
pation tax,  the  amount  of  which  is  to  be  de- 
termined by  gross  receipts  from  whatever 
source  derived,  and  then  to  say  that,  because 
the  state  has  bo  framed  its  law  as  to  ac- 
compUah  that  result,  it  must  be  held  that  it 
did  not  Intend  to  levy  an  occupation  tax,  but 
that  its  pnipose  was  to  levy  a  direct  tax  upon 
gross  receipts. 

We  also  deem  It  proper  to  say  that,  in  our 
optnl(ni,  tbere  la  mnch  force  In  tiie  contention 
of  an^eUant's  counsel  that  the  statute  under 
consideration,  in  effect,  levies  a  commutation 
tax,  which  method  of  state  taxation  has  been 
held  not  to  contravene  the  federal  Gonstltn- 
tlon.  Ficklen  v.  Taxing  Dlst.  145  U.  S.  1, 12 
Sup.  Ct  810, 86  L.  Ed.  601;  Postal  Telegraph 
Co.  T.  Adams,  IfiS  U.  S.  688^  16  Sup.  Ct  268, 
360,  39  L.  Ed.  311;  McHenry  v.  Altord.  168 
U.  S.  651,  18  Sup.  Ct  242.  42  U  Ed.  614. 
While  it  Is  true  that  by  section  22  it  Is  de- 
clared that,  except  as  ther^  stated,  all  taxes 
levied  by  ttie  act  should  be  in  addition  to  all 
other  taxes  levied  by  law,  it  is  provided  by 
section  25  that  all  who  are  required  to  pay 
an  occupation  tax  by  reason  of  that  law  are 
to  be  exempted  and  relieved  from  the  opera- 
tion of  a  former  law  providing  for  the  taxa- 
tion of  intangible  assets.  But  for  tliat  pro- 
vision, appellee's  Intangible  assets  would  be 
subject  to  taxation  under  the  former  law  re- 
ferred to,  and  therefore  It  would  seem  that 
it  was  the  purpose  of  the  Legislature,  In  the 
enactment  of  section  16  of  the  law  referred 
to,  that  the  tax  therein  levied  should  be  In 
lieu  of  and  as  a  substitute  for  the  taxes  which 
might  otherwise  have  been  collected  under  the 
former  law.  And,  If  such  was  Its  purpose, 
and  the  amount  of  taxes  so  levied  by  section 
16  is  not  shown  to  be  unreasonably  more  bur- 
densome than  the  taxes  from  which  app^lee 


Is  relieved,  It  would  seem  ihat  it  should  be 
upheld  as  a  commutation  tax,  even  if  tt  be 
construed  as  a  tax  upon  gross  receipts.  &, 
H.  &  S.  A.  By.  Co.  V.  Texas,  supra. 

We  deem  it  unnecessary  to  dlscass  any 
other  question,  and  content  oars^ves  with  the 
statement  that  after  due  consideration  of  all 
the  questions  Involved  In  the  appeal,  our  con- 
clusion is  that  the  statute  under  considera- 
tion violates  no  provision  of  either  federal  or 
state  Constitution,  and  therefore  it  becomes 
our  duty  to  uphold  and  enforce  It 

In  closing  this  opinion,  it  is  deemed  proper 
to  express  our  satisfaction  with  the  assist- 
auc(^  which  has  been  rendered  by  able  counsd 
of  the  respective  litigants,  cods! sting  of  wellr 
prepared  briefs,  and  of  concise  and  pointed 
printed  and  oral  arguments. 

For  the  reasons  stated,  the  Judgment  ap- 
pealed from  Is  reversed,  and  Judgment  liere 
rendered  for  appellant  for  981;8T1.81. 

Bevmed  an4  rendered. 


UNDERWOOD  et  aL  v.  MIDLAND  FURNI- 
TURE ft  HARDWAKB  GO.  at  aL 
(No.  823.) 

(Oonrt  of  GtvU  Appeals  of  Texas.   Bl  Faao. 
April  0. 1914.) 

APFKAL  ARD  BBBOB  (t  387*)— JUUBDIOTIOII— 

Filing  of  Appeai.  Bohd. 

Where  the  appeal  bond  was  not  filed  with- 
in 20  days  after  the  adjonrnmeDt  of  the  trial 
court  aB  required  by  Rev.  St  1911,  art  2(»1, 
the  appellate  court  acquired  no  jurisdction,  and 
the  appeal  must  be  dismiased. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  2064-2070;  Dec.  Dig.  I 
887.*] 

Appeal  from  Midland  Couniy  Coort;  J.  H. 
Knowles,  Judge. 

Action  by  the  lUdland  Paniiture  &  Hard- 
ware Company  and  another  against  J.  A.  Un- 
derwood and  another.  From  a  Judgment  for 
plalntUDi,  defttidants  appeaL  Dismissed. 

A.  S.  Rollins,  of  AmarlUo,  for  appellants. 
Earl  Anderson,  of  Midland,  for  appelleea 

HARPER,  a  J.  The  appellee,  the  Midland 
Hardware  &  Filrniture  Company,  filed  this 
stilt  In  the  Justice  court  of  precinct  No.  1, 
Midland  county,  where,  upon  trial,  it  secured 
Judgment  against  the  appellants,  and  they 
appealed  to  county  court  and  filed  appeal 
bond.  Appellees  filed  motion  to  disnjlss  this 
appeal  because  the  appeal  bond  was  not  filed 
In  the  county  court  within  the  time  prescrib- 
ed by  statute. 

The  transcript  of  the  county  court  shows 
that  the  term  of  the  court  at  which  the  Judg- 
ment was  rendered,  from  which  this  appeal 
was  prosecuted,  adjourned  on  the  26tb  day  of 
July,  1913.  The  appeal  bond  was  filed  Au- 
gust 21, 1913.  The  bond  not  having  been  filed 
within  20  days  after  the  adjournment  of  the 
trial  court  u  required  by  tbe  statute,  this 
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nrart  ba  do  jarlsdiction  to  hear  and  deter- 
mine the  cue,  and  the  a]n>eal  must  be  dia- 
ndsBed.  Aztlcto  2084,  Ber.  av.  Stat  lAU; 
N8«h  r.  Noble,  62  Tttz.  Or.  App.  425.  U4  8. 
W.  S48;  Slinpson  T.  Baker,  BT  X«z.  dir.  App. 
400, 122  8.  W.  969. 
DlamiaBed. 


EPPLER  et  al.  t.  HILLET.    (No.  7900.) 

(Court  of  cava  Appeals  of  Texaa.    Pt  Worth. 
March  28.  1914.) 

L  Comra  169*>— Gotrnrr  Coitbt— Jcbxb- 

DICnOH— AlIOUNT  Intolted. 
When  a  jnitiee  court  jndgment  bi  a  gar- 
tDihnent  case,  includiog  costs  and  attomers 
fe«e,  exceeded  $200,  and  was  less  than  $500, 
the  codh^  court  had  joriidictiim  to  determine 
its  Talidi^  in  a  ault  to  enjoin  Ita  eoUecUon. 

[Ed.  Note.— For  other  caaea.  see  Courta, 
Cent  Dig.  H  418-425,  428-436.  448,  406,  458, 
465:  Dea  Die  i  160.*] 

2.  JvtfTicwa  or  tbb  Puce  (i  87*)— Bnjoin- 
IRO  Coxjwmoir  or  Judoickht. 

A  party  to  a  garnishment  proceeding  in 
Jofdce  conrt.  who  appeared  and  controTerted 
die  tratb  of  the  garniuiee'B  anawer,  waa  boand 
b7  the  judgment,  and  conld  have  errors  review- 
ed only  bp  appeal  or  writ  of  error,  and  not 
b7  a  salt  to  enjoin  collection  of  the  judgment, 
where  the  jndgiDent  was  not  absolntely  void. 

[Ed.  Note.— For  other  eaaea,  see  Jnstices  ot 
^^Peaoe,  GenL  Dig.  H  205-806;  Dec.  Dig.  f 

3.  JvancBB  or  xhb  Fucb  (|  87*)— Bnjoin- 

IHO  CoUXOnON  OF  JODQVENT. 

A  Justice  court  judgment  in  a  garnisbmeat 
case  was  not  void  becanee  of  an  alleged  defect 
b  the  service  of  the  citation  in  the  original 
nit,  since  the  validity  of  the  judgment  in  that 
■uit  was  in  issue  and  determined  in  the  gamiab- 
meat  case,  and  hence  collection  of  the  gamish- 
aent  jadgment  could  not  be  enjoined. 

[Ed.  Note.— For  other  caae^  see  Jasticea  of 
the  Peace,  Cent  Dig.  H  296-800;  Dec  Dig.  { 
SI*} 

4.  Coum  (I  120*)— GouwTT  Covst—Jwaa- 
DicnoN— Amotiiit  Involved. 

The  connty  court  bad  no  juiiadiction  to  de< 
termiBe  the  vali^ty  of  a  justice  court  judg- 
ment for  less  than  (200  in  a  suit  to  enjoin  its 
collection. 

lEd.  Note.— For  other  casei,  see  Courta,  Cent. 
Kit.  U  413-436:  Dec.  Dig.  %  120.*] 

Appeal  from  EasUand  County  Court;  E. 
A.  Hill.  Jndge. 

Action  by  S.  F.  HUley  against  M.  T.  Ep- 
pler  and  others.  From  a  Judgment  for  plaln- 
tUr,  defendants  appeal.  Reversed  and  ren- 
dered. 

S.  W.  Bishop,  of  Oonnan,  and  X  B.  Stob- 
blefield,  of  Eastland,  for  appellants.  W.  E. 
Vanght  and  M.  J.  Smith,  both  of  Oorman. 
fbr  appellees 

SPEER,  7.  M.  T.  Eppler  recovered  a  Judg- 
ment against  8.  F.  HUley  In  the  Justice's 
roort  of  prednct  NOv  6,  Eaatland  county,  for 
the  mm  of  flOO  and  costs  of  anlt.  A  writ 
of  garnishment  waa  Issued  In  tbls  cause 
a^lnst  the  First  State  Bank  of  Rochester, 
and  the  bank  answered,  admitting  that  it 


owed  the  defendant  HUley.  This  answer  waa 
controverted  by  the  defendant,  and  the  gar- 
nishment proceeding  was  tranafferred  to  the 
Justice  court  of  precinct  No.  6,  Haskell 
coun^,  wh«e  the  same  was  r^larly  tried 
and  a  Judgment  rendered  in  fiiTor  of  the 
plaintiff  against  the  defendant  and  the  gar- 
nishee for  the  sum  of  f 199.00,  and  the  costs 
of  suit  The  defendant,  HUley,  instituted 
this  suit  In  the  county  court  of  Eastland 
county  against  the  plaintiff  M.  T.  Epplcr  and 
Che  garnishee,  First  State  Bank  of  Rcche-ter, 
for  an  injunction  restraining  the  collection 
and  enforcement  of  aaid  Judgments.  There 
was  trial  before  1^  court  without  a  Jury, 
and  a  decree  entered  In  ftivor  of  the  plaintiff, 
perpetually  enjcdning  the  c^lection  of  said 
Judgments,  and  the  defendants  hare  ap- 
pealed. 

[1]  The  Jndgment  In  the  gandshment  case, 
including  costs  and  attom^s  fees,  bdng  in 
excess  of  |200  and  leas  than  fSOO,  the  county 
court  of  Eastland  county  haA  Jarladlction  to 
determine  its  validity.  Lazarus  t.  Swafford, 
15  Tex.  ClT.  App.  367,  89  S.  W.  389;  Dean 
T.  State,  88  Tex.  205,  30  8.  W.  1017.  81  8.  W. 
186;  Arnold  T.  MeNlnch,  68  Tex.  av.  App. 
666,  121  S.  W.  004;  Z^ona  Bros.  t.  Oorley 
(Tbx.  CiT.  App.)  186  S.  W.  603. 

{>,  S]  It  is  undisputed  that  ai^llee  Was  a 
party  to  this  garnishment  proceeding,  and 
appeared  In  the  case  cmtroratlng  the  truth 
of  the  garnishee's  answer.  He  is  therefore 
bound  by  the  Jud^ent  entered,  and  his  only 
remedy  for  errors  committed  was  by  app^I 
or  writ  of  error  regnlai^y  prosecuted,  neither 
of  wUch  remedies  be  has  pursued.  The  rem- 
edy by  injunction  cannot  be  made  to  take  the 
place  of  such  appeal.  Of  coarse,  if  ttie  Judg- 
ment in  the  garnishment  case  were  absolute- 
ly void,  appellee  might  attack  it  in  the  proper 
court,  or  even  ignore  it  altogettier,  but  there 
Is  nothing  In  tbe  case  to  suggest  that  such 
Judgment  Is  void,  since  Its  allied  hivaUdity 
rests  upon  the  fact  that  the  Judgment  in  the 
case  out  of  which  the  gamlsbment  proceed- 
ings arose  is  alleged  to  be  void  because  the 
citation  served  on  appellee  waa  directed  to 
t^e  Sheriff,  or  any  constable  of  Comanche 
county,  Tex.,  but  was  served  by  a  constable 
of  Eastland  county.  NecessarUy  the  validity 
of  appellants'  Judgment  against  aK>ellee  was 
an  Issue  In  the  garnishment  case,  for  without 
a  Judgment  In  the  parent  case  appellant 
would  not  be  entitled  to  recorer  as  he  did 
In  the  garnishment  case.  The  validity  of  tiie 
Eastland  county  Judgment  was  therefore  de* 
termlned  In  tbe  garnishment  case. 

[4]  The  Judgment  of  the  county  court  Is 
consequently  reversed,  and,  the  fiicts  being 
undisputed.  Judgment  Is  here  rendered  In  fa- 
vor of  aiq;>ellants,  dismissing  the  appellee's 
Cause  of  action.  This  order  Is  made,  how- 
ever, without  prejudice  to  tlie  respective 
rights  of  the  parties  as  to  the  validity  of  the 
Eastland  county  Judgment,  since  the  county 
court  of  Eastland  county  had  no  Jurisdiction 
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to  determine  that  qnestioiL 
ties  abOTe  cited. 
Reversed  and  rendered. 


Bm  tb8  antbod* 


CONNER,  a  J.,  not  slttiiig. 


UNDERWOOD  t.  JORDAN.  (No.  B328.) 
(Onnrt  of  Civil  Appeals  of  Texaa.  Atutln* 
March  26. 

1.  Apfkal  and  Ebbob  (II 690,  757*)— Rbcobd 
— Mattebs  Pbesekted  tob  Revikw. 

Error  coald  not  be  predicated  upon  the  ad- 
mlBBion  of  the  teBtimonr  of  witneBSes  claimed  to 
be  inadmisdble  nnder  uie  pleadinge^  wber«  Dei< 
ther  the  brief  nor  the  bill  of  ezceptiona  showed 
what  the  witneesea  testified. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8i  2897-2899.  2902-^2904, 
2806,  2908.  S092;  Dec.  Dig.  H  6&0,  767.*] 

2l  SAI.B8  (I  130*>— AcTZONs  roB  Rescibsioh— 
Fbtihoh— Rbuahok  on  Repxesentatzons. 
In  an  action  by  a  pnrehaser  of  mares  to 
rescind  for  ^Ise  representations,  a  petition  al- 
lying the  representations  tliat  the;  were  false, 
and  that  the  purchaser  gave  faith  and  credit  to 
them,  and  on  account  thereof  was  Induced  to 
enter  into  the  contract,  sufficiently  alleged  the 
purchaser's  reliance  on  the  representations,  and 
that  t^ey  were  a  material  inducement,  to  admit 
evidence  as  to  the  making  of  the  representationa 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  322-324;  Dec  Dig.  |  130.*} 

3.  TBIAI.  (I  260*)— iHSTBUOTIONB—RBPETmON. 

It  was  not  error  to  refuse  a  special  charge 
which,  so  far  as  applicable,  was  covered  by  ue 
main  charge. 

(Ed.  Note.— For  other  cases,  see  Trial*  Cent 
Dig.  H  651-659;   Dec  Dig.  |  260.*] 

4.  Saijes  (I  38*)— REBoisaxoH— Obouiid»-M» 

BEFBESENTATZONS. 

A  bnyer  of  horses  Induced  to  make  the  con- 
tract by  reason  of  false  representations  was  en- 
titled to  recover,  in  an  action  for  a  rescission, 
irre^ective  of  any  effort  on  his  part  to  ascer- 
tain the  truth  of  the  representations. 

lEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §g  66-77,  85 ;  Dec  Dig.  1  38.*] 

5.  Sales  (S  130*)— Actions  fob  Rescission— 

lNBTB0CnON8. 

An  instruction  that,  If  defendant  sold  plain- 
tiff two  horses,  and,  as  an  inducement  for  plain- 
tiff to  purchase  them,  made  false  and  fraudulent 
representations  as  to  their  qualities,  if  such 
representations  were  material,  if  plaintiff  be- 
lieved them  and  did  not  know,  and  could  not 
by  the  exercise  of  ordinary  care  have  known, 
whether  they  were  true  or  false,  and  if  they 
were  made  for  the  purpose  of  inducing  the  pur- 
chase, to  return  a  verdict  for  plaintiff  for  a 
rescission  and  the  amount  of  the  purchase  price 
was  not  objectionable  as  failing  to  chaii^e  that 
plaintiff  must  have  relied  upon  the  representa- 
tions and  have  been  damaged  thereby. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dfg.  H  322-S24;  Dec  Dig.  |  m*] 

6.  TbIAI.  (I  2W*>— iNSTBTTCnOnB— EmOT  OF 

PBEBtrUFTIONS. 

In  an  action  to  rescind  a  contract  for 
fraud,  an  instruction  that  contracts  are  pre- 
sumed to  be  fair,  and  not  unlawful  or  fraudu- 
lent, and  that  the  party  who  attacks  them  as 
fraudulent  had  the  burden  of  proving  the  fraud 
by  positive  or  circumstantial  evidence,  was 
properly  refused,  as  it  is  improper  to  charge  as 
to  the  effect  of  such  presumption. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  li  B39-C41,  643-548,  561;  Dec  Dig.  g 
230."] 


7.  TbIAI.  (I  240*)  —  iHSTBUOEnillt  —  'Amov- 

UBMATIVE  iNBTBDCnONS. 

Such  charge  was  properly  refused  as  argu- 
mentative, where  the  court  had  properly  charged 
on  the  burden  of  proof. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  I  661 ;  Dec  Dig.  |  240*] 

a  Pbincipal  and  Agent  (I  136*)— Fbattdu- 

LENT  RePBESENTATIONB— FeBSONAI.  IjIABn> 
ITY  OF  AOENT. 

A  seller  of  horses  was  not  absolved  from 
liability  for  (candulent  representatiotts  made  by 
him,  though  he  was  mating  as  agent  for  another 

party. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  fS  447-450,  47&-49i;  Dec 
Dig.  I  136.*] 

Appeal  from  lampasas  Count;  Court;  M. 
M.  White,  Judge. 

Action  by  Robert  W.  Jordan  against  Jack 
Underwood.  From  a  Judgment  for  pialntlfr, 
defendant  apt)eal8.  Affirmed. 

Word  &  Walker,  of  Lampasas,  for  appe- 
lant H.  r.  Lewis  and  J.  a  Abn^,  both  of 
Lampasas,  for  wpelleeu 

RIOB,  J.  On  the  28tb  of  Hay,  1918,  appel- 
lant sold  two  mares  to  aroellee  tor  the  sum 
of  $280  cash,  and  this  suit  was  brot^t  by 
appellee  agUnst  sppeUant  tor  caneellatton 
and  reedsslon  of  said  sale,  or  In  the  alterna- 
tive for  damages,  alleging  that  appelant 
falsely  and  fisndnlently  r^resoited  said 
mares  to  be  sound,  safb,  and  troe  pnUers,  and 
that  they  were  0Te  and  eight  years  of  age^ 
respectively,  and,  believing  said  repreeenta- 
ttons  to  be  tme,  he  was  induced  to  purchase 
same.  After  general  demurrer  and  general 
doilal  appellant  specially  answered,  admit- 
ting that  he  sold  the  animals,  as  alleged,  to 
appellee,  but  did  so  as  agent  for  Crouch,  the 
owner  thereof,  and  denied  that  he  had  made 
any  misrepresentations  with  reference  there- 
to, but,  on  the  contrary,  that  he  told  appellee 
that  he  had  never  seen  said  horses  worked, 
but  that  Crouch  bad  worked  them.  In  a 
Bui^lemental  petition  appellee  alleged  that 
appellant  represented  that  he  had  traded  for 
said  mares,  and  that  they  belonged  to  hi  in, 
and  that  he  had  no  notice  whatever  that  the 
same  belonged  to  Crouch  or  any  other  per- 
son. There  was  a  jury  trial,  resulting  in  a 
verdict  and  judgment  ft>r  appellee  reecinding 
the  contract  of  sale,  and  awarding  judgment 
in  his  favor  for  the  sum  of  $290;  judgment 
was  rendered  In  favor  of  appellant,  however, 
for  the  mares,  from  which  this  appeal  is 
prosecuted. 

[1 , 2]  By  the  first  two  assignments  It  Is 
ni^ed  that  the  court  erred  in  permitting 
Hodges  and  appellee  to  testify  over  appel- 
lant's objection  as  to  the  represoatatlons  and 
statemfflits  made  by  the  latter  to  appellee  at 
the  time  of  the  trade,  on  the  ground  that 
there  was  no  allegation  in  the  pleadings  that 
appellee  relied  upon  such  representatious. 
and  that  the  same  were  a  material  induce- 
ment thereto.    Neither  the  brief  nor  the  biil 
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of  exceptions  contained  Any  statement  as 
to  what  these  witnesses  testified,  for  whicb 
reason  no  error  is  shown.  We  differ  with 
appeUaot,  however,  In  his  statement  that  the 
sllegatlona  of  the  petition  did  not  warrant 
the  Introduction  of  the  testimony  complained 
of.  The  petition  contained  averments  setting 
oat  the  representations,  stating  that  they 
were  false,  and  that  plalntifC  gave  faith  and 
credit  to  them,  and  on  account  thereof  was 
Induced  to  enter  into  the  contract,  etc.  This, 
ire  think,  was  amply  suffldeat  to  warrant 
the  Introduction  of  the  testimony,  and  we 
therefore  overrule  each  of  said  assignments. 

[3,4]  We  overrule  the  third  assignment, 
because  special  charge  No.  S,  the  refusal  of 
which  Is  complained  of  therein,  so  far  as  ap- 
plicable, was  covered  by  the  main  cliarge; 
and  further  because  It  stated  an  incorrect 
propoalUon  of  law.  to  the  effect  that  plaintiff 
could  not  recover  in  the  event  be  failed  to  ex- 
ercise ordinary  care  to  ascertain  the  falsity 
of  the  statCTienta  made,  as  he  had  the  right 
to  recover,  U  he  was  Induced  to  make  said 
trade  by  reason  vt  such  false  statements, 
Irrespective  of  any  ^ort  on  his  part  to  ascer* 
tain  the  tmth  thereof. 

[1]  The  fourth  assignment  complains  that 
tUe  court  erred  In  ftlUng  to  charge  that 
plaintiff  mnst  have  relied  upon  the  state* 
meats  and  representations  of  defendant  be- 
fore be  conld  recover,  and  the  fifth  urges  that 
the  conrt  erred  In  falling  to  charge  that  the 
plaintiff  must  have  been  damaged  by  the 
Btatemnts  and  represoitations  of  defendant 
before  he  was  entitled  to  recover.  We  think 
the  main  diarge  in  this  respect  not  subject 
to  tbe  ot^eeUons  nrfed.  It  was  as  follows: 
"Now,  If  yon  b6Ueve  from  a  pr^nderance 
of  the  evidence  that  on  or  about  Hay  28^ 
1913,  tbe  d^mdant.  Jaift  tTnderwood,  sold  to 
plaintiff  two  certain  horses  In  consideration 
of  the  sum  of  $290,  as  allied  in  plaintiff's 
petition,  and  if  you  further  believe  from  the 
erldenoe  that,  as  an  Inducement  for  plain- 
dfl  to  pnrehase  tbe  horses,  defendant  made 
ffUse  and  fraudulent  representations  to  him 
ts  to  tile  qualities  of  said  h<Krse8,  as  alleged, 
and  that  If  said  representations  were  mate- 
rial, and  plaintiff  bidleved  them  to  be  tme, 
and  did  not  know,  and  conld  not  by  the  ezer- 
dse  of  ordinary  care  hare  known,  whether 
nld  T^resmtattons  were  tme  or  false,  and 
that  Underwood  made  such  representations, 
if  any,  to  said  Jordan  for  the  purpose  of  in- 
dudog  him  to  purchase  the  horses,  then  you 
will  return  a  verdict  for  him  for  rescission 
and  for  tbe  sum  of  $290."  We  therefore 
orerrale  said  assignments. 

[1, 7]  The  court  did  not  err,  in  our  opinion, 
in  failing,  to  give  appellant's  special  charge 
to  the  effect  that  contracts  are  presumed  to 
be  fair,  and  not  unlawful  or  fraudulent,  and 
that  the  party  who  attacks  them  as  fraudu- 
lent had  the  burden  of  proving  the  fraud  by 
poslttire  nr  drcnmstantlal  eviduiceh  because 


it  is  improper  to  charge  as  to  the  effect  of 
such  presumption;  besides,  the  charge  was 
argmuentaUve,  and  the  court  had  properly 
chai^^  on  the  burdai  of  proof,  for  which 
reasons  the  sixth  asslgnmeat  is  overruled. 

Under  the  evidence  appellee  was  not  requir- 
ed to  make  any  inquiry  of  Crouch  with  refer- 
ence to  the  horses,  but  bad  the  right  to  rely 
upon  the  statements  of  appellant  with  refer- 
ence thereto,  for  which  reason  special  charge 
No.  10  was  properly  refused.  We  therefore 
overrule  the  seventh  assignment 

[t]  It  would  have  been  improper  to  diarge, 
as  appellant  contends,  on  the  question  of 
agency  as  pleaded,  because  the  proof  failed 
to  show  any  such  agency;  but,  even  if  it 
had,  we  do  not  think  appellant  would  be  ab- 
solve from  liability  for  fraudulent  repre- 
sentations, if  any,  made  by  iilm.  The  eighth 
assignment  is  therefore  overruled. 

We  have  carefully  considered  the  remain- 
ing assignments,  and  r^ard  them  without 
merit,  fOr  wbldi  reason  th^  are  all  over- 
ruled. 

The  evidence  amply  sustains  the  verdict, 
and,  finding  no  error  In  the  proceedings  of 
the  trial  court,  its  Judgment  Is  aflArmed. 


ST.  LOUIS  SOUTH^BSTBRN  BT.  GO.  OF 
TEXAS  V.  McNATT.    (No.  7101.) 

(Court  of  GivU  Appeals  of  Texas.  Dallas, 
^ril  4,  19l£    Behearing  Denied 
April  2S,  li914.) 


1.  CaBBZBBS  a  820*)— IHJUBT  TO  Passbitg] 

TAEiKa  QussnoN  tboic  Jubt— TEsnifonT 

PBTSICAXXT  lUPOSSIBtB. 

In  an  action  for  injurieB  to  plaintlff'l  wife, 
where  the  auctions  ot  the  complaint  were  ea- 
tablisbed  by  the  wife's  testimony  alon^  her 
testimony  that  rtie  received  serioas  and  perma- 
nent internal  injuries,  which  caused  a  miscar- 
riSKe,  when  another  coach  or  train  came  into 
vit^ent  colUaion  with  the  coach  in  whidi  she 
was  a  passenger,  thereby  throwing  ber  against 
the  arm  of  a  seat,  was  not  jidiysicafly  impossible, 
so  ss  to  require  Its  rejection  by  the  court  and 
a  directed  verdict  for  the  defendant. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
CenL  Di?.  M  1118,  1128,  1149,  1153,  1160, 
1167,  1179,  1190,  1217, 1233,  1244,  1248, 1315- 
1325;  Dec.  Dig.  S  320.*] 

2.  TaiAL  (§  252*)— Eequibtbd  Instbuctions— 

APPtlCABILITT  TO  EVIDBNCE. 

Id  an  action  for  injaries  to  a  passenger, 
where  the  defendant  [ileaded  contribntory  negli- 
gence, but  there  was  no  evidence  to  support 
that  defense,  it  was  proper  to  refuse  a  special 
chatge  requested  by  the  defendant  on  that  is* 
sae. 

[Ed.  Note.— For  otiier  casea  see  Trial,  Oent 
Dig.  IS  SOS,  006-612;  De&Dig.  {  262>] 

3.  Appeal  and  Ebbob  (t  1060*)— EUsHuesa 

EbBOB— AxaDKENT  OF  COUNSEL. 

Remarks  by  plaintiff's  counsel-  in  his  ar- 
gument to  the  jury  which  he  withdrew  upon 
objection,  were  not  prejudicial,  where  the  sixe 
of  verdict  did  not  Indicate  that  they  in  any 
way  affected  the  jury. 

[Ed.  Note.— For  other  cases,  see  Ajppeal  and 
Error.  Cent  Dig.  |  4136;  Dee.  Dig.  flOeO.*] 


^Wv  othtr  aam'am  bsbm  tt^lc  and  Motloii  KUHBBB  la  Dec  Dig.  M  Am.  Dig.  Kay-No.  Sarlaa  li  Rap'r  Zadazss 


Digitized  by 


Google 


90 


166  SOUTHWESTEBN  RBPOBTEB 


(Tex. 


4.  Carbibrb  (S  321*)— Cabbiaob  of  Passen- 

GBBS— INSTBUCTIONS— WaBNINO  TO  PaSSBN- 
0KB. 

In  an  action  for  injurlw  to  plaintiff's  wife, 
canaed  an  anusual  jar  to  the  coach  in  which 
she  was  a  passenger,  where  there  was  no  evi- 
dence that  she  had  warning  that  a  coupling  was 
aboat  to  be  made  between  coaches,  an  instruc- 
tion which  predicated  a  verdict  for  the  plaintiff 
upon  a  finding,  among  other  things,  that  the 
collision  was  without  notice  or  warning  was  not 
erroneous,  since  she  was  not  bound  to  antici- 
pate the  rough  handling  of  the  train. 

[Ed.  Note.— For  other  cases,,  see  Carriers, 
Cent.  Dif .  B  1247,  1326-1336.  1343 ;  Dec.  Dig. 
§  321.*] 

5.  Appbai.  and  Ebbob  (S  1064*)— Habmi^ss 
Bbbob— Instructions— Tbivial  Defect. 

An  inBtructioo,  allowing  plaintiff  to  recov- 
er for  damages  "suffered"  by  himself  and  wife 
by  reason  of  injuries  to  the  wife,  is  not  prejudi- 
'  eial  because  of  the  ase  of  the  word  "suffered" 
Inrtead  of  "sustained,"  Ednce  it  would  not  cause 
a  larger  verdict  to  be  rendered  than  otherwise 
would  have  been. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SI  4219,  4221-4^;  Dec. 
Dig.  i  1064.*] 

6.  DAHAOBS  (I  182*)— XtZCBSBITB  DAUAOBft— 

Pebsokai.  Injuries. 

A  verdict  of  $1,500  for  Internal  injuries 
to  plaintiff's  wife,  which  resulted  in  a  per- 
manent displacement  of  her  internal  organs, 
and  in  a  miscarriage  and  permanent  disability, 
was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  372-385,  396;  Dec.  Dig.  S  132.*] 

Appeal  from  District  Court,  Hunt  Cotinty; 
A.  P.  Dohoney,  Judge. 

Action  by  W.  J.  McNatt  against  the  St 
X/Ouls  Southwestern  Railway  Company  of 
Texas.  Judgment  for  plalnttfT,  aod  defend- 
ant appeals.  Affirmed. 

E.  B.  Perkins,  of  Dallas,  and  Crosby,  Ham- 
ilton &  Harrell,  of  Greenville,  for  appellant. 
Evans  &  Carpenter,  of  Greenville,  for  appel- 
lee 

RAINEY,  C.  J.  We  find  the  statement  of 
the  case  In  appellant's  brief  correct,  which 
is  as  follows:  "Appellee,  W.  J.  McNatt, 
bronsht  this  suit  in  the  district  court  of 
Hunt  county  against  appellant,  the  St  Louis 
Southwestern  Railway  Company  of  Texas, 
to  recover  damages  on  account  of  injuries 
alleged  to  have  been  received  by  his  wife, 
Lura  McNatt,  on  the  19th  day  of  February, 
1912,  while  a  passenger  on  defendant's  train 
from  Ft.  Worth  to  Greenville,  Tex.  It  was 
averred  In  the  petition  "that  at  Noel  Junc- 
tion, which  Is  a  station  on  defendant's  said 
line  of  railway,  while  the  said  train  was 
stationary,  and  while  plalntifT's  said  wife 
was  seated  therein,  the  agents  and  servants 
in  charge  of  another  train  or  engine,  or  of 
the  engine  or  some  of  the  cars  composing  the 
train  on  which  she  was  a  passenger,  caused 
or  permitted  such  engine  and  car  or  cars  to 
run  against  and  collide  with  the  coach  in 
which  plaintiff's  wife  was  riding  with  great, 
unusual  and  unnecessary  force,  and  without 
notice  or  warning  to  plaintiff's  wife,  causing 
her  to  be  thrown  against  the  arm  or  some 


other  part  of  the  seat  or  car,  injuring  her, 
as  hereafter  alleged;  that  at  said  time 
plaintlErs  Bald  wife  was  advanced  several 
mouths  in  pregnancy;  that  the  aforesaid 
sudden,  violent,  and  unanticipated  movement 
of  the  train  strained  plaintiffs  wife  in  the 
small  of  the  back,  Injuring,  lacerating, 
stretching  the  spinal  cord  muscles,  ligaments 
and  nerves  thereof,  and  strained,  lacerated, 
and  otherwise  Injured  her  ovaries,  and  es- 
pecially producing  prolapsus  of  the  right 
ovary,  and  straining,  lacerating,  and  other- 
wise Injuring  the  womb,  and  female  and  pel- 
vic organs,  producing  Inflammatloii  of  the 
womb  and  ovaries,  shocking  and  lacranting 
and  straining  her  nerves  and  nervous  system, 
causing  her  to  suffer  great  physical  and 
mental  pain,  which  she  then  suffered,  and 
has  continued  to  suffer,  since  said  date  and 
will  reasonably  so  suffer  in  the  future;  and 
she  was  thereby  further  caused  to  suffer 
great  physical  and  mental  pain,  and  especial- 
ly bearing  down  pains  in  the  back  and  pelvic 
region,  and  was  threatened  with  miscarriage, 
whidi  resulted  in  premature  birth  of  the 
child,  resulting  in  its  death,  and  she  has  been 
rendered  wholly  nnable  to  do  or  perform  any 
labor,  and  she  has  been  conflned  to  her  bed. 
and  ia  still  so  conflned;  that  her  said  lA- 
Jnrlee  are  permanent"  "Appellant  urged  a 
general  demurrer  and  a  number  of  special 
exceptions  to  the  petition,  which  were  over- 
ruled. Appellant  Interposed  the  general  Is- 
sue, and  the  plea  of  contributory  negligence 
and  assumed  rlak.  The  case  was  tried  before 
a  Jury,  and  there  was  a  verdict  and  Judgment 
for  appellee  for  |1,600." 

We  find  that  the  material  allegations  of 
plaintiff's  petition  were  established  alone  by 
the  testimony  of  Mrs.  McNatt 

[1]  Ai^llant  complains  of  the  failure  of 
the  court  to  Instruct  a  verdict  for  defendant, 
as  the  evidence  was  insufficient  to  support  the 
verdict  The  proposition  Is  submitted  that 
"the  testimony  of  a  witness,  uncontradicted 
by  the  statement  of  any  other  witness,  should 
be  rejected,  if  known  physical  situations  or 
matters  of  common  knowledge  show  that  the 
witness  Is  mistaken,  or  that  the  testimony 
cannot  be  true;  and,  where  the  verdict  and 
Judgment  rest  solely  upon  such  evidence,  and 
the  lower  court  has  refused  a  peremptory 
instruction,  the  appellate  court  should  re- 
verse such  Judgment."  We  agree  with  coun- 
sel that  if  the  evidence  shows  that  it  is  a 
physical  impossibility  for  Mrs.  McNatt  to 
have  been  Injured  in  the  manner  as  testified 
to  by  her,  then  the  Jury  should  have  returned 
a  verdict  against  appellee,  but  we  do  not 
view  the  testimony  in  that  light  We  cannot 
say  that  It  was  an  impossibility  for  her  to 
have  been  Injured  in  the  manner  she  testified 
she  was  hurt,  and,  this  being  so,  it  was 
peculiarly  a  question  for  the  jury  to  de- 
termine whether  they  would  accept  ber  evi- 
dence or  reject  It 

The  claim  that  Mrs.  McNatt  was  snffcrinfr 
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with  the  same  tnrablea  before  she  came  to 
Texas  tbat  she  now  complains  of  Is  not  con- 
(laslrely  shown,  and  there  was  evidence 
tliat  she  had  recorered  from  any  troubles 
sbe  may  have  had.  If  any,  before  coming  to 
T^i;  and  the  evidence  was  such  as  to  war* 
not  the  Jniy  In  returning  the  verdict  they 
did. 

The  second  and  third  assignments  of  error 
raise  practically  the  same  question  we  have 
juat  considered,  and  we  will  not  oonsida 
tbem  further. 

in  The  fourth  and  fifth  assignments  com- 
plain of  the  court's  refusal  of  a  special 
diarge  on  contribntory  negligence.  There 
la  no  erldttice  that  raises  the  Issue  of  con- 
tributory negligence  In  our  opinion,  therefore 
DO  error  In  tlie  court's  not  giving  said  charge. 

[S]  The  sixth  assignment  complains  of  the 
remarks  of  counsel  In  his  argument  to  the 
juiy.  We  are  of  the  opinion  no  Injury  re- 
sulted to  appellant  from  such  remarks.  Upon 
objection  the  remarks  were  withdrawn,  and 
tbe  size  of  the  verdict  does  not  indicate  that 
the  remarks  In  any  way  affected  the  Jury. 

[4]  The  seventh  assignment  of  error  com- 
plains of  the  third  paragraph  of  the  court's 
charge,  which  reads:  "If  you  believe  from 
tbe  evidence  that  on  or  about  February  19, 
1912,  plalntlfrs  wife  was  a  passenger  on  one 
of  defendant's  trains,  and  that  at  Noel 
Junction  defendant's  employte  In  charge  of 
one  of  Its  trains  negligently  caused  a  col- 
IMon  to  occur  between  the  coach  In  which 
ahe  was  sitting  and  another  car  or  .train  of 
cars,  with  unusual  and  unnecessary  force, 
without  notice  or  warning  to  plaintiff's  said 
wife,  and  that  such  collision,  If  any,  caused 
her  to  be  thrown  ngalust  the  arm  of  the  seat 
In  which  she  was  sitting,  and  Injured  her  In 
any  or  all  of  the  ways  alleged  In  plalntUTs 
petition,  and  that  such  acts  or  omissions,  if 
any,  on  the  part  of  said  employes  was  negll- 
(rence,  as  that  term  Is  herein  defined,  which 
proximately  caused  such  Injuries  and  dam- 
ages, If  any,  you  will  find  for  plaintiff,  unless 
.Tou  find  for  defendant  under  other  portions 
of  this  charge."  The  criticism  Is  to  the 
language  of  the  court,  "without  notice  or 
warning"  to  plaintiff's  wife,  eta  We  see  no 
mor  In  this  respect  There  was  no  evidence 
tending  to  show  that  Mrs.  McNatt  was  ap- 
prised that  the  coupling  would  be  made  with 
nnuaaal  or  unnecessary  force,  nor  was  Mrs. 
McNatt  called  upon  to  anticipate  such  rough 
handling  of  the  train,  and  there  1b  no  error 
in  the  courf  B  charge. 

[1]  Tbe  eighth  asidgnment  complains  of  tbe 
court's  (4iarge  on  the  measure  of  damages, 
which  la :  "If  yon  find  for  plaintiff  yon 
win  allow  him  such  sum  as  will  fairly  and 
reasonably  compoisate  him  for  the  damage, 
if  any,  suffered  by  himself  and  wife  by  rea- 
son of  said  injuries,  If  any;  and,  In  this 
connectloii,  you  may  take  into  consideration 
physical  and  mental  pain  suffered  by  Mrs. 
McNatt,  If  any.  and  that  she  wlU  nflv,  If 


yon  find  from  the  evidence  that  she  will  con- 
tinue to  suffer,  and  diminished  capacity,  if 
any,  of  plaintiff's  wife  to  perform  work  and 
labor.- 

[1]  If  tbe  court  had  used  the  word  "sus- 
tained" in  place  of  the  word  "suffered"  In 
the  third  line  of  said  <diarge,  there  could 
have  been  no  room  for  criticism.  He  did 
sustain  damages  for  the  injuries  bis  wife  re- 
ceived, and  could  recover  damages  for  his 
wife's  pain  and  suffering,  both  mental  and 
physical ;  also  for  diminished  capacity  of  his 
wife  to  perform  work  and  labor.  We  are  of 
the  opinion  that  the  charge  as  written  did 
not  cause  a  larger  verdict  to  be  rendered  by 
the  jury  than  would  otherwise  have  been. 

The  ninth  assignment  complains  of  tbe 
verdict  as  excessive.  If  the  testimony  of 
Mrs.  McNatt  Is  true  as  to  the  injury  and  her 
suffering,  the  appellant  Is  fortunate  In  get- 
ting off  BO  light 

We  think  there  Is  no  merit  In  the  tenth 
assignment  of  error,  and  it  Is  overmled. 

The  judgment  Is  affirmed. 


ST.  LOUIS  SOUTHWESTERN  ET.  00.  OF 
TEXAS  V.  FRELBS.    (No.  5297.) 

(Court  of  CSvil  Appeals  of  Texas.  Austin. 
ManA  4. 1914.  Rebearing  Denied 
April  16,  1914.) 

1.  MaSTEB  and  SBEVAWT  ({  180*)— LlABILXTY 

FOB  iNjuBixs— Neozjgeuce  of  Vice  Pbin- 

OIPAL. 

Under  Rev.  St  1911,  art  6641,  providing 
that  all  persona  engaged  in  tbe  service  of  a 
railroad  company  intrusted  with  the  authority 
to  direct  any  other  emplayfrhrthe  performance 
of  any  duty  are  vice  principals  and  not  fellow 
servants  with  their  coemploy«8,  a  railroad  com- 
vaj^'u  foreman  having  authority  to  direct  a 
boiler  maker  to  asrist  in  moving  a  boiler  in  the 
roundhouse  was  a  vice  principal.  ^ — 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  808-361.  868-368;  Dec. 

Dig.  s  iso.*] 

2.  Neoligencb  (5  1*)  —  Acts  or  Omissions 

CONSTITUTINO — "ACTHONABLE  NkGLIOBNCE." 

To  coDStitate  "actionable  negligence"  the 
act  done  or  omitted  most  be  one  which  a  per- 
son of  ordinary  prudence  would  not  have  done 
or  omitted  and  from  which  It  ought  reasonably 
to  have  been  anticipated  that  injury  would  re- 
sult 

(Ed.  Note.— For  other  cases,  see  Negligence. 
Cent  Dig.  f  1;  Dec  Dig.  { 1.* 

For  other  definitions,  see  Words  and  Phras- 
es. ToL  1.  pp.  148,  149;  voL  8,  p,  7068.] 

3.  MASTEB  and  SEBVAKT  (H  126*>— LtABILlTf 

FOB  I  NJUBiBe— Unanticipated  Danobbs. 
A  master's  ignorance  of  tbe  probable  dan- 
ger from  an  act  or  omission  is  not  necessarily 
an  excuse,  as  It  is  his 'duty  to  know  what  he 
could  learn  by  exercising  such  diligence  as  the 
drcumatances  reasonably  demand. 

[Ed.  Note. — For  other  cases,  see  Blaster  and 
Servant.  Cent  Dig.  H  243-251;  Dec  Dig.  i 
I25.*l 

4.  MASTEB  and  SbBTANT  (i  126*)— LlABIUTT 
FOR  iNJnBIES— UNANTICaPATED  DANOEBS. 

Where  an  employer  did  not  know  of  a  dan- 
ger and  could  not  reascmably  have  discovered  it 
by  tibe  exercise  oi  such  diligence  as  tbe  drcom- 
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Btancea  reaioiiablj  demondedt  be  !■  not  lW>le 
for  an  anforeseeninjiuT. 

[Od.  Note.— For  other  eases,  aee  Blaster  and 
Servant,  Cent  Dig.  H  Dec.  Dig.  S 

125.*] 

B.  Masteb  ahd  Sbrvakt  ({  97*)  —  LiABiLirt 

FOB  IKJOBIE8 — UNANTICIPATED  DANGKBS. 

Plaintiff,  an  expert  boiler  maker  and  re- 
jiairer,  was  directed  to  and  did  prepare  a  boil- 
er for  moving;  the  only  practical  method  of 
movins  it  being  by  rolling  it  While  assi8tin| 
in  rolling  it  rapidV  over  soft  ground  covered 
by  cindera  by  directi<»i  of  the  foreman,  his 
glove  caught  In  one  of  the  stads  of  the  boOer, 
a  bolt  projecting  at  least  three-foarths  of  an 
inch,  thereby  throwing  him  over  the  boiler  and 
in  front  of  it  resulting  in  injuries.  Beld,  that 
the  Injuries  were  due  to  an  inevitable  accident, 
and  not  to  the  employer's  negligence^  since  the 
foreman  owed  no  duty  to  plaintiff  to  inspect  the 
boiler,  and,  even  had  he  inspected  it  and  dis- 
covered the  bolt,  he  was  not  as  an  ordinarily 
prudent  man  required  to  antidpate  danger 
therefrom,  espedally  as  no  superior  or  tedi- 
oical  knowledge  or  experience  was  required  to 
know  whether  or  not  there  was  danger,  and 
[daintiff  therefore  was  as  capable  of  estimating 
the  danger  as  the  foreman. 

[Bd,  Note^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  1  163;  Dee.  Dig.  1  97.*] 

Appeal  from  District  Court,  McLennan 

County;  Tom  L.  McCullough,  Judge. 

Action  by  W.  O.  Freles  against  the  St 
LouIb  Southwestern  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.   Reversed  and  rendered. 

B.  B.  Perkins,  of  Dallas,  and  Scott  &  Ross, 
of  Waco,  for  appellant  John  Lovejoy  and 
Prealey  K.  Ewing,  both  of  Houston,  and 
J.  D.  Williamson,  of  Waco,  for  app^leb 

mndlngs  of  Fact 

JENKINS,  J.  1.  Appellee  waa  a  boQer 
maker  and  repairer,  and  was  engaged  In  that 
business  as  an  em{doy6  of  appellant  Ap- 
pellant's foreman  ordered  appellee  to  dis- 
mantle an  upright  boiler,  which  bad  tbereto- 
fore  been  In  use  by  appellant  for  the  pur- 
pose of  moving  the  same  out  of  the  way.  Ai>- 
pellee  testified:  **In  order  to  dismount  it 
ttiere  was  a  bundi  of  pipes  and  several  differ- 
ent things  on  it  that  had  to  be  taken  off ;  the 
fire  door,  the  injector,  and  I  don't  know  what 
all  there  was  on  it  I  undertook  to  discon- 
nect every  piece  of  Iron  or  pipe  or  anything 
of  that  kind  that  was  attached  to  the  boiler, 
and  undertook  to  disconnect  it  before  I  took 
it  down  from  Its  place.  I  undertook  to  dis- 
connect all  of  the  pipes  and  pieces  of  ma- 
chinery of  every  kind  that  was  attached  to 
the  boiler  In  any  way  that  would  prevent 
rolling,  take  It  loose  from  It  before  we  be- 
gan to  moVe  the  boiler.  We  took  everything 
from  it  that  would  prevent  rolling." 

2.  As  thus  prepared  for  being  moved,  the 
boiler  consisted  of  a  round  piece  of  steel  or 
casting,  10  or  15  feet  long  and  about  4^  feet 
In  diameter,  weighing  about  four  tons.  Ap- 
pellant's foreman  ordered  appellee  and  ten 
other  employes  to  move  this  holier  to  the 
plare  where  it  was  intended  to  leave  it  some 


^  or  12  feet  beyond  the  turntable;  this 
space  was  covered  with  cinders.  The  bolter 
was  turned  onto  its  side,  rolled  on  the  iron 
rails  leading  to  the  turntable,  a  distance  of 
about  125  feet  The  turntable  was  turned  so 
that  its  side  upon  which  was  the  boiler  was 
next  to  the  cinders,  and  the  foreman  then 
gave  orders,  the  intent  of  which  was  that 
the  employes  should  roll  the  boiler  off  of  the 
turntable  and  across  the  cinders,  to  the  place 
where  It  waa  to  be  deposited.  There  was  a 
bolt,  about  %  of  an  Inch  in  diameter,  and 
extending  out  of  the  boiler  about  2%  inches. 
This  bolt  caught  in  appellee's  leather  glove, 
and  Jerked  him  over  the  boiler  and  in  front 
of  It  The  boiler  rolled  upon  and  injured 
him  as  alleged  In  his  petition.  He  recovered 
Judgment  for  flO,000  damages.  It  is  not 
contended 'by  anwUant  that  the  damages  are 
excesslTe. 

8.  Appellee  allied:  "That  It  was  desired 
by  defendant  to  remove  a  certain  boiler,  up- 
right when  In  position,  but  which  had  then 
been  taken  down,  out  of  the  roundhouse,  in 
which  roundhouse  there  was  a  turntable 
pn^bly  60  feet  or  more  long,  the  boiler  be- 
ing about  10  feet  long  and  about  4%  feet  in 
diameter,  and  weighing  about  4  tons.  That 
said  Miller  (appellant's  foreman)  in  the 
course  of  his  autliority  fOr  defendant  of  sn- 
perlntendence,  control,  and  direction  as  afore- 
said, ttien  and  there  commanded,  ordered, 
and  directed  plaintiff  and  his  co-workmen, 
b^ng  ten  in  number,  to  move  said  boUw  out 
of  said  roundhouse,  first  onto  the  turntable, 
and,  after  turning  the  tomtable  so  as  to 
artdd  rollbig  the  boiler  across  the  rails 
(whidi  could  not  be  done),  then  to  roll  It 
over  cindered  or  soft  groond  to  the  place  at 
which  it  was  Intended  to  be  put  outside  of 
the  roundhouse  so  as  to  get  It  out  of  the 
way.  That  after  the  men  had  rolled  said 
boiler  onto  the  turntable  and  It  was  ready  to 
be  moved  off  the  turntable,  or  about  that 
time.  Miller  then  and  there  commanded,  or- 
dered, and  directed  the  men,  including  plain- 
tiff. In  substance  to  apply  all  their  strength 
to  the  movement  of  such  boiler,  so  that  It 
would  have  velocity  enough  to  cross  the  soft 
ground  over  which  It  bad  to  pass,  saying  in 
substance.  If  not  in  exact  words,  'Boys,  get 
her  to  going  good  and  hard,  so  that  we  can 
get  her  across  that  soft  ground,*  and  after 
same  had  started,  saying  In  like  manner 
again:  'Give  It  to  her  boysl  Come  on  with 
her  I'  Ttiat  pursuant  and  In  obedience  to 
said  commands,  directions,  and  orders  so 
given,  the  men  pushed  the  boiler  as  hard  as 
they  could,  the  ten  of  them  with  great  ve- 
locity, at  and  about  which  time,  being  with- 
in a  few  seconds  after  obedience  to  such  re- 
quirement BO  begun,  plalntUTs  glove  or  sleeve 
caught  In  one  of  the  studs  of  the  boiler,  be- 
ing a  bolt  with  threads  on  it  projecting  about 
%  of  an  inch,  and  probably  about  2^  Inches 
iiilck,  iriierel^  he  was  thrown  orw  the  boil- 
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er,  It  moTing  with  great  velocity  as  afore- 
said, and  fell  on  his  head  and  right  blp  and 
other  paitB  of  his  body,  and  the  boUer  rolled 
over  his  arm  and  bis  head  and  body  down 
to  the  lower  part  of  hU  breast  plate,  before 
It  could  be  atopped,  by  means  whereof  he 
was  caused  to  niffer  secions  and  permanent 
Injuries." 

The  evidffiaoe  sostalos  ttaeae  aUegatlons. 
App^lee  further  alleged : 

"Tbat  pUdntur  la  informed  and  beeves, 
and  BO  atates,  fbat  the  nsnal  and  proper 
method  to  have  parsoed  In  the  moTlug  of 
said  boiler,  which  was  entirely  practicable, 
was  to  put  planks  down  over  the  soft  earth, 
whl^  planks  were  there  avaUalile  for  the 
purpose  so  ks  to  avoid  tibe  great  Telodly  so 
directed  to  be  applied  to  said  boiler,  as 
aforesaid,  and  to  tbis  meUiod  no  objection 
eonld  be  nrged  ezcqtt  that  it  wonld-  take  a 
Uttle  more  time. 

5.  "That  the  defendant,  by  Its  said  agent, 
lUller,  was  negligent  towards  plalntlfl  In 
gtiing  aforesaid  orders,  and  each  at  thom 
for  the  moving  of  said  boiler,  and  In  adopt- 
ing the  method  he  did  in  moving  same,  and 
in  not  adoptii^  aaid  osoal  and  prefer  method 
of  movink  tha  same,  and  such  negligence  was 
a  pnnimate  cause  of  aforesaid  injuries  to 
plaintiff,  wtthoot  which  aame  wonld  not  have 
happened. 

6.  "That  lOalntlfC's  regular  and  usual  woric 
was  lliat  of  a  bcdler  maker,  as  aforesaid, 
but  he  was  under  duty  by  his  employment  tu 
do  whatevo:  he  might  be  told  to  do  by  his 
said  superior,  UUler,  or  suffer  discharge,  al- 
though outside  of  his  regular  and  nsnal  em- 
ployment; and  thereof  said  defendant, 
through  said  Miller,  knew. 

7.  "That  plaintiff  had  previously  aided  in 
the  moving  of  boilers  for  short  distances  by 
other  methods,  and  he  had  rolled  smaller 
boilers;  but  he  was  Inexperienced  in  boiler 
moving  by  the  method  adopted  on  the  occa- 
sion in  question,  and  he  had  never  before 
taken  part  in  the  moving  of  a  holler  that 
way.  That  he  was  called  upon  to  act  in  a 
few  seconds  when  said  orders  were  ^ven, 
and  obeyed  the  same  wkUotit  time  for  fore- 
thought or  calenlatioo,  wearing  his  gloves  and 
sleeves  as  he  was  accustomed  to  do,  and  as 
It  was  necessary  for  him  to  do  In  his  work, 
to  avoid  hot  engines,  etc.,  and  as  he  and  oth- 
ers similarly  engaged  always  did,  and  the 
danger  of  doing  the  work  in  which  he  shared 
at  the  time  of  said  casualty  was,  under  the 
drcnmstances  of  his  environment  at  the 
time,  not  so  glaring  or  obvious  to  him,  par- 
ticularly in  view  of  his  Inexperience,  tbat  a 
man  of  ordinary  prudence  would  have  declin- 
ed and  suffered  discharge,  which  would  have 
been  the  penalty. 

&  "That  the  method  pursued  on  the  occa- 
Mon  In  question,  of  moving  said  boUers,  was 
not  reasonabiT  safe,  but  threatened  dangers 
in  many  ways  or  directions,  so  that  the  de- 
fmdant  by  its  said  agent,  la  pursuing  tbat 


method,  might  reasonably  have  anticipated 
or  foreseen  injury  of  some  sort  to  employes 
engaged  thereat,  as  a  natural  and  probable 
consequence,  or  as  likely  to  ensue." 

8.  It  will  thus  be  seen  tbat  the  alleged 
grounds  of  negligence  were:  (a)  Tbat  appel- 
lee was  inexperienced  in  moving  boilers  by 
the  method  attempted;  (b)  that  the  danger 
was  unknown  to  him,  and  under  the  circum- 
stances was  not  obvious  to  him ;  (c)  tbat  the 
method  used  In  moving  the  boiler  was  not 
the  usual  method ;  (d)  that  It  was  not  a  prop- 
er or  aafe  method;  and  (e)  that  appellaitt'a 
agent  was  nagl^ent  In  giving  the  haste  or- 
ders. 

(a)  As  to  appellee's  experienoe,  he  tentt- 
fied:  "I  never  In  my  life  moved  a  boiler 
that  way  before.  My  general  employment 
was  boiler  maker.  I  had  never  bad  any  ex- 
perience In  moving  a  bcUer  that  way."  This 
testimony  was  not  oontradlcted. 

(b)  The  evidence  sostaina  the  allegation 
that  the  danger  was  unknown  to  him,  and 
that  it  was  not  obvious  to  him. 

(c)  There  was  no  testtmimy  tbat  the  method 
adopted  was  not  the  usual  method.  The 
only  evidenoe  on  this  point  was  tbat  of  the 
tix&aun,  who  testtfled:  "1  had  assisted  in 
moving  several  boiUm  before  this  one.  All 
of  the  bollen  that  I  have  ever  seen  moved 
and  helped  to  move  were  just  rolled  right  on 
the  ground.  Rolled  them  anywhere  we  want- 
ed to;  yon  can  nil  a  round  boiler  on  the 
ground." 

(d)  As  to  the  method  onplf^red  being  a  mte 
one  (apparent  safety)  appellee  testified:  "I 
knew  we  were  going  to  shove  it  ova  those 
cinders  after  we  got  started.  *  *  *  I  did 
not  have  any  Idea  or  the  least  suspiciwi  in 
the  world  that  I  was  likely  to  have  an  ac- 
cident, or  there  was  any  danger  to  me  by 
reason  of  rolling  that  boiler  fast  I  never 
had  time  to  think  of  it.  It  didn't  occnr  to  me 
at  all  nntU  I  was  whirling  over  the  boiler." 
Appellant's  foreman  testified:  "It  did  not  at 
any  time  before  the  Injuir  occur  to  my  mind 
that  it  was  at  all  likely  or  probable  that  a 
man  might  be  thrown  over  the  boiler,  and  the 
boiler  run  over  him.  •  •  •  That  there 
was  the  slightest  danger  of  any  one  connect- 
ed with  the  handling  of  the  boiler  getting 
hurt  In  any  way."  No  one  testiOed  that 
the  danger  was  apparent  or  suspected.  As  to 
there  t>elng  a  safer  method,  appellant's  fore- 
man testlQed:  "If  I  had  pat  a  plank  down 
over  the  dnders  and  had  ordered  the  boiler 
rolled  over  the  plank,  the  dnders  would  not 
have  given  way  so  mudi.  I  think<  we  could 
■have  rolled  It  along  over  the  planks  very 
much  like  we  rolled  It  over  the  rails.  That 
would  have  been  a  slow  way  of  doing  It 
Yes,  It  la  reasonable  that  we  could  have 
stopped  the  boiler,  if  for  any  reason  it  had 
been  necessary,  if  we  had  been  rolling  It  slow. 
There  wasn't  any  particular  rnab  about  mov- 
ing that  boiler  off.  *  *  *  If  planks  had 
been  placed  on  those  cinders  ai^  devated 
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as  high  as  the  edge  of  the  pit,  and  the  boiler 
had  been  rolled  over  slowly,  It  wonld  not 
have  been  as  Ukely  to  hurt  any  ona"  This 
testimony  was  not  contradicted. 

(e)  Appellant's  foreman  gare  the  haste  or- 
der, as  alleged  by  appellee. 

10.  Appellant  alleged  contributory  negli- 
gence on  the  part  of  appellee  In  wearing 
leather  gloves,  while  assisting  in  moving  the 
boiler.  The  evidence  does  not  show  that  ap- 
pellee was  guilty  of  negligence  In  so  doing. 

[1]  11.  Appellant's  foreman,  Miller,  had  au- 
thority to  direct  appellee  to  assist  in  moving 
the  boiler  'n  the  manner  In  which  he  under- 
took to  move  It,  and  therefore,  under  B.  S. 
art  6641,  was  the  vice  prlnctpai  of  appellee. 

Opinion. 

In  view  of  the  disposition  which  we  make 
of  this  case,  U  Is  unnecessary  for  us  to  pass 
upon  any  of  appellant's  assignments  of  error, 
except  the  first,  which  is  as  follows:  "The 
court  erred  In  refusing  to  give  to  the  Jury 
defendant's  special  charge  No.  1,  as  follows: 
'Gentlemen  of  the  jury,  you  are  charged  that 
the  plaintiff  having  failed  to  show  any  act 
or  combination  of  acts  saffident  to  constitute 
negligence  upon  the  pcurt  of  the  defoidant 
railway  company,  acting  through  Its  fore- 
man,  you  will  therefore  return  a  verdict  for 
the  defendant' " 

[2-4]  In  our  opinion,  appellee's  injuries 
were  received  through  inevitable  accident  and 
that  the  facts  as  above  stated  fail,  as  a  mat- 
ter of  law,  to  show  negligence  on  the  part  of 
aiH>dIant  for  which  reason  we  sustain  said 
assignment  By  "negligence"  as  Is  here  used 
we  mean  culpable  negligence.  It  is  not  the 
doing  of  every  act  which  results  in  Injury  to 
another,  or  the  failure  to  do  everything  that 
could  have  been  done  to  avert  such  Injury, 
that  Is  negligence  in  a  legal  sense.  To  con- 
stitute negligence  the  act  must  be  one  whldi 
a  person  of  ordinary  prudence  would  not 
have  done,  or  wonld  not  have  omitted  to  do, 
as  the  case  may  be ;  and  from  which  act  or 
oinisalon  it  onght  reasonably  to  have  been 
anticipated  that  Injury  would  result  Igno- 
rance of  the  master  as  to  the  probable  danger 
is  not  necessarily  an  excuse,  fbr  it  is  bis 
duty  to  know  whatever  he  could  have  learned 
by  the  exercise  of  such  diligence  as  the  dr- 
cumstances  reasonably  demanded  of  him. 
But  when  be  does  not  know  of  die  danger 
and  could  not  reasonably  have  discovered  the 
same  by  the  exercise  of  sodi  diligence,  and 
an  unforeseen  injury  occurs,  it  is  not  by  his 
neflfligence,  but  upon  pure  accident 

[I]  We  do  not  think  that  it  can  be  said, 
generally  speaking,  that  rolling  an  iron  cyl- 
inder 10  or  16  feet  long  and  feet  in  di- 
ameter, on  a  turntable  and  over  ground  cov- 
ered with  cinders.  Is  a  dangerous  business. 
What  fact  was  known  to  appellant's  foreman, 
or  could  have  been  known  to  him  by  the  ex- 


erdse  of  ordinary  diligence,  that  rendered 
such  act  dangerous  In  this  case?  Was  it 
bis  duty  to  Inspect  the  boiler?  As  to  the 
other  ten  employes,  perhaps  so;  but  as  to 
appellee,  who  was  an  expert  boiler  maker 
and  repairer,  and  who  bad  been  Instructed 
to  prepare  the  boiler  to  be  moved,  and  who 
must  have  known  that  It  was  to  be  rolled, 
as  that  was  the  only  practical  method  of 
moving  it,  did  not  the  foreman  liave  the 
right  to  presume  that  appellee  had  removed 
everything  that  would  Interfere  with  safely 
rolling  the  boiler  to  the  place  where  it  was  to  | 
be  deposited?  Had  the  foreman  inspected  the  \ 
boiler  ever  so  carefully,  would  he  have  dls-  ! 
covered  anything  to  suggest  to  the  mind  of  i 
a  reasonable  man  that  some  of  the  employes  I 
might  be  Injured  In  rolling  the  boiler?  He 
might  have  discovered  the  bolt  Would  that  | 
have  suggested  danger?  Evidently  the  ap- 
pellee knew  that  the  bolt  was  there.  He  te»-  ! 
tlfied  that  it  did  not  suggest  any  danger  to 
his  mind.  Presumably  he  was  a  man  of  or- 
dinary prudence.  It  la  not  always  true  that 
the  master  will  not  be  responsible  where  the 
facts  are  equally  as  well  known  to  the  serv- 
ant as  to  him,  for,  In  some  Instances,  though 
the  servant  knows  the  facts,  he  may  not 
realize  the  danger  which  the  master,  by  rea- 
son of  his  superior  knowledge,  ought  to  ap- 
pr^end.  But  in  the  Instant  case  It  required 
no  superior  or  technical  knowledge  or  ex- 
perience in  rolling  boilers  to  know  whether 
or  not  there  was  danger  in  rolling  this  par- 
ticular boiler  in  the  manner  and  under  the 
circumstances  that  It  was  rolled.  It  does  not 
appear  that  the  foreman  knew  that  appellee 
was  wearing  his  gloves.  That  fact  was 
known  to  appellee,  and  he  did  not  anticipate 
any  danger  therefrom;  nor  do  we  think  as 
an  ordinarily  prudent  man  he  was  required 
to  do  so.  If  the  danger  was  apparent  we 
do  not  see  how  appellee  could  escape  the  con- 
tention of  appellant  that  he  was  guilty  of 
contributory  negligence,  he  being  In  posses- 
sion of  all  the  fiicts,  and  as  capable  of  e»- 
tlniadng  the  dangers  as  was  the  foreman. 
We  do  not  think  that  the  injury  was  the 
result  of  negligence  upon  the  part  dther 
the  foreman  or  of  the  appellee.  Of  course,  if 
there  had  been  no  bolt  on  the  boiler,  and  If 
the  foreman  had  not  ordered  It  to  be  rolled 
rapidly,  and  If  appellee  had  not  bad  on 
gloves,  the  injury  would  not  have  occurred 
in  the  manner  that  It  did.  But  as  said  In 
Nolan  T.  ShldEle.  3  Mo.  Appi  SOO,  "prob- 
ably scarcely  a  mlsbAp  occurs  where  the  wis- 
dom which  conies  after  the  event  cannot 
suggest  some  expedimt  by  which,  through  the 
exendse  of  more  abundant  caution,  the  ac- 
cident might  not  have  been  prevented.*' 

For  the  reasons  stated,  liie  Judgmoit  of 
the  trial  court  is  reversed,  and  here  ittidered 
for  appellant 

Beversed  and  rendered. 
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THE  HOUBSTBADEBS  t.  BBI6G8.t 
(Coort  of  CMl  ^pcftla  of  Teza&  Dallu. 
April  11«  1914.) 

linuxuicB  {|  723*)— UuTCAx,  BsNnrr  Inbub- 
Axca  —  wabbahtoes  —  S  tatkukhts  ab  to 
Bkalth. 

Where  the  applicadon  for  mutual  benefit 
imorance  wamuited  that  the  answers  eoocem- 
ins  the  health  of  the  applicant  were  proper, 
that  the  truth  thereof  ahould  be  a  condition 
precedent  to  the  contract,  and  that  the  cei-tif- 
ic&te  issued  thereon  should  be  void  H  the  an- 
swen  were  untme  or  erosiTe,  and  the  certificate 
rantaioed  a  warranty  of  ffood  faealtii  and  made 
the  application  a  part  thereof,  the  answers  re- 
Utinj;  to  the  applicant's  health  were  warranties, 
and  if  they  were  untrue  the  beneficiary  cannot 
recover  on  the  certificate. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
C«ot  Dig.  H  1859-1865;  Dec  Dig.  { 

Appeal  from  District  Court,  limestone 
County;  H.  B.  Davlss,  Judge. 

Action  by  S.  8.  Briggs  against  The  Home- 
ateadera  Judgment  for  the  plaintiff,  and  de- 
feDdant  appeals.  Reversed,  and  Judgment 
rendered  for  defendant 

Locke  ft  Locke,  of  Dallas,  for  appellant 

RAINEY,  a  J.  Simeon  Singleton  Briggs 
sued  The  Homesteaders  to  recover  on  a 
certificate  Insuring  the  life  of  appellee's  wife, 
Aiisie  O.  Brings,  for  his  benefit  The  order 
defeuded  on  the  ground  that  various  mls- 
statements  were  made  In  the  application  for 
the  certificate  by  Mrs.  Briggs,  as  to  her 
phyidcal  condition,  etc.^  The  trial  resulted 
in  a  verdict  and  judgment  In  favor  of  appel- 
lee, from  which  this  appeal  Is  tahen. 

The  defendant  requested  a  charge  to  the 
effect  ttiat  under  the  evidence  the  plaintiff 
was  not  entitled  to  recover  and  the  Jury 
■honld  find  for  defoidant 

In  the  written  appUcatlou  for  Insurance 
made  by  Mrs.  Briggs,  she  made  statements 
ID  answer  to  certain  Interrogatories  as  fol- 
lows: 

"1.  A.  Are  yon  in  strong,  robust  health 
and  free  from  disease?  Yes.  B.  How  long 
lave  you  been  so?   Most  life.    •   •  • 

*  ♦  •  B.  Bas  any  phyaldan  ever 
fUrea  an  unfavorable  opinion  of  your  phys- 
ical condition  with  reference  to  life  Insur- 
ance or  oUierwlae?  No.  (Who  and  when?) 
No.  •  .  •  • 

"5t  Hare  you  now  or  hare  yon  ever  had 
soy  of  Oie  folloirtng  dlseaaes  or  aymptoms? 
(1^  eynmlning  physician  will  nqnlxe  the 
person  being  examined  to  answer  the  fol- 
lowbig  a^rately  and  explain  the  meaning 
of  Uie  terms  need  ao  tliat  the  answers  may 
be  true  and  correct)  A.  *  ■  •  bron- 
chitis •  •  «  'chronic  cough,  consump- 
tion, la  crippe^  •  •  a  pneumonia,  spit- 
ting blood,  or  any  otlier  disease  of  the  throat 
or  lungs?  Na  •  •  •  IB.  •  •  •  Short- 
MM  of  breath?  •  •  •  No.  •  •  * 
G.  *  •  •  malaria,  •  •  •  or  any  dls- 
"t'^  not  mentioned T  Na 

*For  otbw  caMs 


Have  you  consulted  or  been  vnder  thm 
care  of  a  physician  any  time  within  the 
past  ten  years?  Yes.  (Explain  fully,  giv- 
ing cause  of  illness,  dates  and  names  and 
addresses  of  all  physicians  consulted.)  Dr. 
Herring,  Mexla.  Texas.  If  any  of  the  abdve 
have  been  answered  *yes'  please  explain  ful- 
ly In  the  followliig  form : 

Was  Be- 

DlaeoM  Date.  Dara.-  covery  Attandlng 
or  Injury.  Uon.  complete?  Phyildan. 

Pn«umonla  1906  2  Weeks     Tm  Dr.I.H.Herrliis. 

"IS.  Is  there  any  fact  relating  to  your 
physical  condition,  personal  or  family  his- 
tory or  liablts  which  has  not  been  stated  In 
the  answers  to  the  foregoing  questions  and 
with  which  the  society  ought  to  be  made  ac- 
quainted? No. 

"14.  Have  you  reviewed  each  and  all  of 
the  above  questions  and  answers  to  the 
same,  and  are  you  sure  they  are  correct? 
Yes." 

The  application  signed  by  Mrs.  Briggs  also 
stipulates:    "I  declare  and  warrant  Oiat 

*  *  *  the  above  statements,  together 
with  the  statements  and  answers  made,  or 
to  be  made,  by  me  In  other  parts  of  this  ap- 
plication are  literally  trua  I  further  agree 
that  any  untrue  statonent  or  answer,  or  any 
concealment  of  facts,  intentional  or  other- 
wise, In  this  application  (including  the  suc- 
ceeding parts  hereof)  •  •  •  shall  for- 
feit the  rights  of  myself  and  my  beneficiary, 
or  beneficiaries,  to  any  and  all  benefits  to  be 
derived  from  my  membership  In  said  80Cfet>'. 
I  do  hereby  declare  and  warrant  that  the 
above  are  fair  and  true  answers  to  the  fore- 
going questions  and  agree  that  the  truth  of 
the  answers  to  the  said  questions  shall  be  a 
condition  precedent  to  any  contract  or  cer- 
tificate Issued  upon  the  faith  of  said  ques- 
tions and  answers ;  and  it  is  aclinowledged 
and  agreed  by  the  undersigned  that  this  ap- 
plication shall  form  a  part  of  my  contract 
with  this  society  and  that  If  there  be,  in  any 
of  the  answ^  herein  made,  any  untrue  or 
evasive  statements  or  any  misrepresenta- 
tions or  concealment  of  facts,  then  any  cer- 
tlQcate  granted  hereon  or  membership  ob- 
tained in  this  society  shall  become  null  and 
void  and  all  payments  made  by  me  or  for  me 
on  accoont  of  said  membership  shall  be  for- 
feited to  the  society.   I  further  agree  that 

*  *  *  if  any  answer  or  statement  made 
in  this  appUcatlon  •  •  •  Is  not  Uterally 
true,  •  ♦  •  ttien  any  benefit  certificate 
Issued  on  this  anilication  •  •  •  shall 
becmne  immediately  void  and  of  no  effect, 
and  all  money  paid  thereon  ahall  be  for- 
fdted  to  said  society.** 

The  benefit  certificate  contains  the  follow- 
ing provision :  "I  hereby  warrant  that  I  am 
In  good  health  and  that  no  diange  bas  oc- 
curred  in  any  condition  or  respect  as  eet 
forth  in  my  application,  whicb  apidlcatton  Is 
oiade  a  part  of  this  certificate  and  I  accept 
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Chls  benefit  certlflcate  and  agree  to  all  fbe 
conditions  therein  contained,  and  I  also  nn- 
deratand  and  agree  that  the  constitution  and 
by-laws  of  the  society  as  the  same  now  are 
or  may  be  hereafter  enacted,  together  with 
the  appUcatkm  and  this  certlflcate,  shall  con- 
stltnte  my  contract  with  this  society." 

The  evidence  shows  that  Mrs.  Brlggs  at 
the  time  of  signing  the  application  for  Insur- 
ance was  not  In  strong,  tobnst  health,  bnt 
that  she  was  delicate  and  sickly.  In  the  ap- 
plication when  questioned  as  to  having  cer- 
tain diseases,  among  them,  pneumonia,  and  a 
coug^  she  answered,  "No,"  when  In  fact  the 
evidence  concIoaiTely  shows  that  she  had  a 
haddng  cough  and  had  had  pneumonia  sev- 
eral times.  In  answer  to  the  question  If  she 
had  been  under  the  care  of  a  physician  In 
,  the  last  ten  years  and  If  the  recovery  was 
complete,  she  answered  that  she  had  pneu- 
monia In  1006,  and  that  recovery  was  com- 
plete, when  the  evidence  shows  that  she  had 
a  spell  of  pneumonia  In  1909,  and  was  seri- 
ously 111,  and  after  which  she  gradually 
drifted  Into  consomptlon,  from  which  she 
died  in  November,  1910.  The  evidence  also 
shows  that  if  she  had  answered  said  ques- 
tions truthfully  It  would  have  shown  her 
physical  condition  such  as  that  she  could 
not  have  procured  insurance. 

The  answers  of  Mrs.  Brlggs  relating  to  her 
health  were  material  to  the  risk  and  con- 
stituted warranties,  and,  said  answers  being 
untrue,  the  appellee  has  no  right  to  recover. 
Insurance  Co.  v.  Pinson,  94  Tex.  553,  63  S. 
W.  631 ;  Sup.  Lodge  v.  Payne,  101  Tex.  449, 
108  S.  W.  1160,  15  I*  R  A.  (N.  S.)  12T7. 

The  Judgment  Is  reversed,  and  Judgment  is 
here  r^dered  for  appellant. 


BIXLKB  T.  BINN.   (No.  6317.) 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
March  18,  1914.) 
L  Sales  it  53*)— Actkoks  bt  Seixbb— Bvx- 

DBNCE— FbAUD. 

In  sn  action  for  the  purchase  price  of  a 
atocli  of  jewelry,  evidence  held  insnfficieDt  to 
take  to  the  jury  the  question  of  fraudulent  mis- 
repreaentatums  by  the  seller  as  to  the  quality  of 
the  Jewelry. 

rSd.  Note.— For  other  caaes,  see  Sales,  Gent 
Dig.  U  145-151;  Dec.  Dig.  {  63.*] 

2.  Appeal  and  Eaaoa  (§  1176*)— Disposmoiv 
OF  Case— Ren  DEBiNO  JuQauBNT— iRSnm- 

CUNT  OSFEirSB. 

Where  pfaiiutlff  proved  his  caais  in  the  lower 
court,  and  toe  derendant  failed  to  establish  any 

defense  whatever,  bo  that  plaintiff  was  cDtltlea 
to  a  directed  verdict,  Judgment  will  be  rendered 
for  plaintiff  in  the  Court  of  Appeals  on  appeal 
from  a  judgment  for  tlie  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |t  4573-4587;  Dec  Dig.  | 
U76.T 

Appeal  from  Bell  Cionnty  Court;  W.  B. 
Shipp,  Judge. 

Action  by  Miles  F.  Btxier  against  P.  W. 
Rinn.  From  a  Judgment  in  the  county  court 


upon  appeal  from  a  JnaOoe  of  the  peace  la 
favor  of  the  deftedant^  plaintiff  appeals.  Be- 
versed,  and  Judgment  rendered  for  plalDtiff. 

Sam  D.  Ware,  of  Belton,  for  appellant 
M.  B.  Montelth,  of  Belbm*  for  appellee. 

BICE,  3.  This  suit  was  brought  by  s^ipd' 
lant  originally  in  the  Justice  court,  to  recover 
the  pnnaiase  price  of  certabi  Jewelry  soU 
by  him  to  appellee  wherein  he  recovered 
Judgment,  but  on  appeal  to  the  comity  court 
Judgment  went  in  flavor  of  aiv)^tee,  from 
whidi  this  appeal  Is  taken. 

It  appears  from  the  evldoioe  that  on  Oc- 
tober 30,  1911,  appellee  signed  a  wilttai 
order  for  said  Jewelry,  which  was  accqited 
by  appellant,  wbldi  described  the  charae- 
ter,  kind,  and  quality  ttiereof,  containing  a 
etiolation  that  delivery  to  the  carrier  ooo- 
stitated  a  d^very  to  him,  agreeing  to  pay 
frtf ght  charges  thereon.  It  alao  contained  a 
stipulation  to  the  effect  that  the  order  was 
not  subject  to  countermand.  lAter  the  goods 
of  the  kind,  character,  and  quality  mmtloned 
therein  were  delivered  to  the  carrier,  and 
went  forward  In  due  course  to  appeUee.  Up- 
on their  arrival  at  his  station  he,  without 
0[>ening  them,  returned  same  to  app^ant 
by  the  same  carrier,  with  a  statement  to  the 
effect  that  he  was  unable  to  pay  for  them, 
and  could  not  procure  Insurance  on  his  storey 
and  therefore  would  not  take  them  out  Ap- 
pellant refused  to  reodve  them,  but  finally, 
to  prevent  their  sale  for  firelght  charges, 
paid  the  same^  notl^ring  appellee  that  he 
would  hold  them  subject  to  his  order. 

[1]  After  a  general  demurrer  and  gaieral 
denial,  appellee  sought  to  rescind  the  sale, 
chiefly  on  the  ground  of  fraud,  alleging  that 
he  vras  induced  to  sign  said  vrrltten  order  or 
contract  for  the  goods  by  reason  of  fiilse 
representationB  on  the  part  of  plalntlfrs 
agent,  to  the  effect  that  said  goods  set  oat 
therein  were  merchantable  Jewelry  of  the 
quality  capable  of  being  sold  to  appellee's 
customers,  when  as  a  matter  of  tact  they 
were  mere  sham  Jewelry,  trinkets,  or  Junlc 
of  quality  not  capable  of  being  sold  to  his 
aistomera,  whidi  representations  were  al- 
leged to  be  material  and  false,  were  known  to 
be  sudi  to  plalntlfTs  agent  at  the  time  they 
were  made,  and  that  if  he  (ai^)^ee)  bad 
known  that  said  representationa  were  false, 
he  would  not  tmve  signed  said  instrument; 
fnrUier,  that  it  was  agreed  between  him  and 
said  agent  taking  said  order  that  be  should 
not  receive  said  goods  unless  he  could  ob- 
tain insurance  on  Us  stock  of  merdiandlse; 
and  that,  after  making  dtUgent  effbrt  to  ob- 
tain Insurance,  he  failed  to  procure  same, 
and  on  account  of  sudi  failure  the  contract 
was  vitiated.  There  was  absolutely  no  evi* 
dence  to  sustain  the  allegation  of  fraud; 
but,  on  the  contrary,  it  appeared  that  the 
goods  shipped' conformed  in  every  respect  to 
those  ordered ;  and  by  erldMiee  (rfVered  la  ap- 
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pdletfs  belwlf  it  anieued  tAat  they  were 
mercbantable  and  coold  be  sold,  while  an  ex- 
pert wltnesB  In  behalf  of  appelant  testified 
that  If  the  compuiy  shipped  tike  daas  of 
foodB  described  In  the  order  (abont  which 
there  waa  no  controTOrs^,  It  was  a  remark- 
tble  bargain.  Tba  defendant  did  not  erra 
wen  the  goods,  much  less  oflfer  them  for 
ttle,  uid  Uierefbre  It  was  Impossible  for  him 
to  bare  shown  that  they  could  not  have  been 
raid  to  his  customers.  Under  the  contract 
a  delivery  to  the  carrier  was  In  law  a  de- 
Hrery  to  appellee.  See  Specialty  Furniture 
Co.  T.  Kingsbury,  60  8.  W.  1030. 

[2]  We  sustain  the  first  assignment,  urging 
tbat  the  court  erred  in  submitting  the  Issue 
oS  fraud  to  the  Jury.  The  court  likewise 
gtre  a  diarge  to  find  in  favor  of  defendant 
If  tbey  believed  that  the  jewelry  was  purchas- 
ed on  condition  that  he  could  get  Insurance 
on  bis  stock  of  merchandise,  which  he  failed 
to  procoie.  It  is  unneoessary,  however,  to 
dlHcnss  this  feature  of  the  case,  since  ap- 
pellee confesses  that  such  charge  was  error. 
Tbli,  therefore,  left  appellee  without  any  de- 
fense whatem.  The  plaintiff,  having  proved 
Us  case;  was  entitled  to  Judgment,  and  the 
omrt  erred  in  not  instmctlng  a  v^^ct  in  his 
behalt  for  whldi  reason  Judgment  Is  now 
here  rendered  for  him. 

Beversed  and  rendered. 


HAMILTON  V.  GREEN.    (No.  7056.) 

(Court  of  Civil  Appeals  of  Texas.  Dallas. 
April  4,  1014.    lEebearing  Denied 
April  26.  1814.) 

1.  LnciTATioN  OF  Actions  (|  19*)— Equita* 
BLB  Actions— RJBroBiCATion  or  Instbu- 

VENTS. 

An  answer  seelcint  affirmative  relief,  which 
vas  indorsed  as  directed  for  suits  in  trespass  to 
trr  title,  and  which  allefwd  that  the  land  In 
roDtroversy  bad  been  partitioned  by  agreement 
between  the  heirs  of  a  former  owner,  but  tbat, 
by  mistake,  the  deed  to  plaintiff's  grantor  had 
included  more  land  than  was  agreed  upon  and 
that  defendant  received  less  than  he  should,  and 
that  the  plalDtifTfl  erantor  had  agreed  to  a  re- 
partition,  of  which  ntct  plaintiff  bad  knowledge, 
i-bows  merely  an  equity  to  reform  the  partition 
'Ifnl,  and  not  title  to  the  land,  and  therefore 
vas,  within  die  contemplation  of  the  statute  of 
limitation,  a  suit  for  the  reformation  of  a  deed, 
vhich  was  barred  in  four  years  by  B«v.  St 
1911,  art.  5600,  and  not  a  suit  to  recover  the 
■bortage  in  land. 

[Ed.  Note.— For  other  eases,  see  limitation 
of  Actions^  Cent.  Dig.  ||  73-86;  Dec,  Dig.  8 

2.  TBE8FA88  TO  TBT  TITU  (t  82*)— AOTIOH— 

Tmx. 

The  facts  alleged  did  not  support  a  suit 
Ib  trespass  to  try  title ;  since,  if  true,  they  did 
not  amount  to  an  allegation  of  title. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  ^  Title,  Cent.  Dig.  S|  30-41;   Dec.  Dig.  { 

3.  LiurrATionr  of  Actions  (S  170*)— Effeot 

ON  OTRBS  BSICBDT. 

While  a  suit  to  reform  a  deed  and  one  in 
trwpaat  to  try  title  may  be  determined  in  one 
pmcMding,  yet  If  the  title  depends  upon  the 

*Var  othar  CUM  mo 
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reformation  of  the  deed,  and  the  right  to  such 
reformation  Is  barred  by  the  statute  of  limita- 
tions, the  right  to  proceed  with  the  anlt  In  tres- 
pass to  try  title  also  biilt. 

[Ed.  Note.— For  other  cases,  see  LlmlUtlon 
of  Aetions.  Gent.  Dig.  |  BSeTDec  Dig.  1 170.*] 

Appeal  from  District  Court,  Navarro  Coun- 
ty; H.  B.  Davlsa,  Judge. 

Action  by  W.  J.  Green  against  J.  P.  Hamil- 
ton. Judgment  for  the  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

CalUcutt  &  Call  and  Jack  ft  Jack,  all  of 
Corsicana,  for  appellant  Woods  &  Kerr,  of 
Corslcana,  for  appellee. 

BASBURT,  J.  Appellee  sued  appellant  In 
the  court  below,  alleging  that  appellant  was 
interfering  with  appellee  and  his  tenants  In 
the  possession,  use,,  and  enjoyment  of  certain 
lauds  In  Navarro  county,  of  which  he  was 
the  owner  In  fee  simple.  Injunction  restrain- 
ing appellant  from  his  alleged  unlawful  acts 
pending  a  trial  was  sought,  with  prayer 
that  it  be  made  perpetual  upon  a  hearing  on 
the  merits.  Temporary  writ  of  injunction 
was  Issued  as  prayed.  No  motion  was  made 
to  dissolve  same,  and  the  case  remained  on 
the  docket  in  the  condition  stated  for  prob- 
ably two  years,  when  appellant  filed  answer 
seeking  affirmative  relief,  wherein  It  was  al- 
leged tbat  the  lands  described  In  appellee's 
petition  were  a  portion  of  the  lands  which  de- 
scended to  the  heirs  of  Jesse  L.  Hamilton  ac- 
cording to  the  law  of  deaoent  and  distribu- 
tion. The  answer,  which  was  also  Indorsed 
as  directed  for  suits  In  trespass  to  try  title, 
then  alleged  as  basis  for  the  relief,  sought 
the  following  facts:  When  Jesse  L.  Hamil- 
ton died,  those  entitled  to  his  estate  be- 
lieved one  of  the  tracts  of  land  owned  by  him 
contained  100%  acres.  This  tract,  by  agree- 
ment of  all  concerned,  was  set  aside  to  appel- 
lant and  Lola  Beauchamp,  son  and  daughter, 
respectively,  of  Jesse  L.  Hamilton;  Lola 
Beanchamp  to  have  72  acres  thereof,  and  ap- 
pellant the  remaining  127%  acres.  Lola 
Beauchamp'B  72  acres  were  surveyed  and  set 
off  to  her ;  appellant  taking  the  balance, 
■teupposing  it  to  contain  127%  acres.  As  a 
matter  of  fact,  the  tract  contained  ai^rox* 
Imately  30  acres  less  than  supposed,  due  to 
the  error  or  mistake  of  a  third  person  to 
whom  the  parties  referred  the  division  of  the 
land  and  the  preparation  of  the  deeds  of  par- 
tition ;  the  result  being  that  Lola  Beauchamp 
received  more  land  out  of  said  tract  than  she 
was  entitled  to,  based  upon  the  proportion  or 
ratio  Indicated  by  the  figures  stated.  Ap- 
pellant, after  discovering  the  mistake,  the 
date  of  which  discovery  is  not  shown,  de- 
manded of  his  sister,  Ijola  Beaucliamp,  a  re- 
survey  and  repartltiw  of  the  laud  and  a  cor- 
rection of  the  deed.  She  agreed  to  do  so, 
but,  In  fact,  did  not.  She  subsequently  died, 
and  those  entitled  to  do  so  sold  the  land  to 
appelle&  Appellee  had  notice  of  the  facts 
allied,  and.  after  his  purchase,  agreed  to  re- 
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partition  tbe  land  and  correct  tbe  deed.  Tbe 
prayer  of  appellant  was,  in  substance,  that 
evidence  be  heard,  the  land  ordered  resur- 
veyed  and  repartitloned,  and  the  deed  from 
tbe  appellant  to  Lola  Beanchamp  and  the 
one  from  Lola  Beauchamp's  heirs  to  appellee 
be  corrected  so  as  to  conform  to  the  agree- 
ment of  repartition  between  appellant  and 
his  slstv- 

Appellee,  In  hia  reply  to  appellant's  answer 
seeking  a  resurvey  and  repartition  of  the 
land  and  a  correction  of  the  deed,  set  out  as 
defensive  matter  the  following  facts:  The 
heirs  of  Jesse  L.  Hamilton  did,  In  fact,  par- 
tition the  land  in  controversy  in  the  year 
1896,  and  made  deed  to  Lola  Beauchamp, 
n£e  Hamilton,  therefor,  appellant  joining  in 
same,  said  deed  being  recorded  in  Navarro 
county  January  11,  1897.*  Mrs.  Beauchamp 
went  into  visible,  actual,  and  complete  pos- 
session of  the  lands  upon  execution  of  the 
deed,  fenced  It  from  the  other  portion  of  the 
tract,  continuing  such  possession  until  her 
death  in  1900.  After  her  death  her  husband 
and  her  children  continued  such  possession 
until  May  18, 1907,  at  which  time  hex  husband, 
Joe  B.  Beauchamp,  who  had  acquired  the 
land  by  purchase  from  his  children  for  valu- 
able consideration,  conveyed  same  to  appel- 
lee by  general  warranty  deed,  which  deed 
was,  on  May  22,  190T,  recorded  In  Navariro 
county.  Appellee  purchased  tbe  land  In 
good  faith  for  valne.  without  notice,  actnal 
or  constructive,  of  any  fact  concerning  any 
mistake  relating  to  the  quantity  of  land  re- 
ceived by  Lola  Beauchamp  or  her  right  under 
the  partition  to  hold  the  amount  described  in 
her  deed.  Appellant  did  not  give  appellee  no- 
tice of  any  such  claim,  nor  did  appellant  at 
any  time  agree  to  a  resnrvey  and  reparti- 
tion thereof,  nor  did  appellant  make  any 
claim  of  mistake  In  the  partition  of  the  land 
or  ask  or  demand  a  repartition  thereof,  or 
make  any  claim  to  any  of  the  land  held  by  ap- 
pellee on  accoant  of  such  mistake,  until 
January  1,  1911. 

Other  tacts  supporting  other  rigbts  and  de- 
fenses were  nrg^  by  both  parties,  but  it  Is 
unnecessary,  as  Indicated,  to  particularize 
them  in  order  -to  determine  the  Issue  pre- 
sented. 

There  was  a  trial  before  }ury.  Verdict 
was  for  appellee,  followed  by  judgment  guie^ 
ing  appdlee  In  the  permanent  and  undis- 
turbed possession,  use,  and  enjoyment  of  his 
premises,  and  making  the  temporary  writ  of 
injunction  permanent 

[I]  On  demand  of  appellee,  and  on  the  theo- 
ry  that  the  suit  was  one  to  correct  a  mis- 
take in  a  deed  and  reform  the  same,  and  not 
for  the  recovery  of  lands,  the  court  Instruct- 
ed the  jury  that  depending  upon  their  find- 
ing upon  certain  conflicting  facts,  the  cause 
of  action  would  be  barred,  because  not  com- 
menced and  prosecuted  within  four  years 
from  the  time  of  the  accrual  of  tbe  right  to 
sue.  Article  B690.  R.  S.  1911.  It  is  contend- 
ed by  appellant  that  tbe  charge  should  not 


have  bom  given,  beeanae  it  appram  from  the 
pleading  that  the  purpose  of  the  suit  was  to 
recover  lands  by  suit  in  trespass  to  try  title. 
The  contention  Is,  in  our  opinion,  unsound. 
The  case  made  by  appellant  is  that  be  and 
his  sister  were  mistaken  in  the  number  of 
acres  contained  in  the  tract  of  land  which 
tbey  divided  between  them,  and  tbat,  as  a  re- 
sult, his  sister  got  more  land  than  she  should 
have  received.  If  appellant's  sister  did.  in 
fact,  receive  more  land  in  the  dlvUlon  than 
she  was  entitled  to,  tbe  result,  In  law,  was 
that,  as  between  themselves,  appellant  had  an 
equitable  interest  not  title,  In  the  land  deed- 
ed to  his  slater,  In  the  ratio  of  whatever  the 
shortage  was  shown  to  be  bore  to  the  basis 
upon  which  they  had  agreed  to  divide  His 
interest  was  but  an  equity,  capable  of  being 
ascertained  and  enforced  only  by  a  direct 
proceeding  to  set  aside  the  deed  or  correct  it 
upon  proper  pleading  and  evidence,  and  was 
not  1q  contemplation  of  the  statutes  of  limi- 
tation, a  suit  to  recover  land.  McGampbell 
V.  Durst  15  'Tex.  Civ.  App.  622,  40  &  W.  815. 

[2]  Further,  the  facts  alleged  by  ai^pellant 
will  not  sui^rt  an  action  of  trespass  to  try 
ttUe,  for  Uie  reason  that  such  allegiatioits, 
if  true,  do  not  constitute  titie,  a  necessary 
ingredient  in  such  suits.  As  said  In  GUmore 
et  al.  V.  O'NeU  et  al.,  138  S.  W.  1162:  "UntU 
a  court  of  equity  had  acted  upon  the  plead- 
ing and  facts,  and  granted  a  correction  of 
the  instrum^t  to  make  it  read  as  was  ln< 
tended  by  the  parties,  he  had  no  title  by  vir- 
tue of  it  that  he  could  use  as  a  defense." 
In  short  until  it  was  ascertained,  by  a  hear- 
ing upon  the  very  facts  urged  by  appellant 
in  his  amended  answer,  that  there  was  a  mis- 
take in  the  deed  and  a  correction  or  refor- 
mation of  the  same  had,  suit  in  treqwss  to 
try  title  could  not  be  maintained,  and  hence 
the  four-year  statute  was  aroUcable,  and. 
tbe  jury  having  found  against  appelant  on 
all  conflicts  relating  to  notice,  etc.,  a  find- 
ing under  said  statute  should  be  snstained. 

li}  We  do  not  mean  to  say  tbat  a  suit  to 
cancel  or  conect  deed  and  one  in  tre^iass  to 
try  title  may  not  be  determined  in  one  pro- 
ceeding. We  think  it  can.  Before  tbe  land 
may  be  recovered  in  such  proceeding,  how- 
evor,  the  cotrectkm  or  reformation  of  tbe 
deed  is  an  essential  preltnUnary  st^,  and  if, 
in  the  progress  of  tbe  suit  the  four-year  bar 
is  pleaded,  and  the  facts  raise  the  Issue 
whldti  Is  resolved  by  the  Jury  for  the  one  in 
possession,  the  fact  that  such  dual  relief  Is 
sought  is  immaterial ;  since  a  fiiTorable  find- 
ing upon  the  questions  of  limitation  destroys 
the  right  to  sue  in  or  proceed  with  tbe  snit  i 
in  treEqpass  to  try  title. 

Other  assignments  of  error  are  nrged*  but 
they  become  Immaterial,  in  view  of  our  con- 
clusion that  tiie  facts  pleaded  by  appellant  : 
show  the  suit  was  one  to  eoinat  and  r^orm  | 
a  deed,  and  wUdi  suit  was  by  tbe  verdict 
of  the  jury  filed  approximately  14  years  after 
adverse  possession  of  the  land  oommaided. 

Tbe  Judgment  Is  afflnned. 
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LVGEENBAGH  et  tL  t.  THOMAS  et  aL 
(Mo.  S199.) 

ICDurt  at  CiTil  Appeala  of  Texas.  San  Antmiio. 
^lil  1. 1914.  Reheanng  Denied 
April  29, 1914.) 

1.  Etidencb  (I  417*)— Fuoi.  DviDclfCl— Ad- 
MissiBiurrr. 

Where  a  rrantor  snea  (m  notes  given  for 
the  price  and  lor  a  foredoanre  of  tbe  Tendor'i 
lien  retained  in  the  deed,  the  notes  and  deed  er- 
idence  a  completed  written  contract,  and  all 
prior  negotiations  and  agreements  are  merged 
tfaerrin,  ao  that  thej  cannot  be  proved  by  paxoL 
[Ed.  Note.— For  other  caaes,  see  Brideuce, 
Gent  Die  ||  1874-1899;  Dec  Dig.  |  417.*] 

2.  Ybitdob  and  Pubohabkb  (I  274*)— Fobs* 
cLOsDKK  or  Tbndob'8  Likn— Dkfenses. 

A  grantee  resisting  the  payment  of  notes 
for  the  price  and  the  foreclosure  of  a  vendor's 
lini  Trained  by  the  deed  cannot  go  bdiind  the 
sotes  and  deed ;  and  a  pleading  reding  on  the 
omiflsion  of  a  stipulation  in  the  prior  contract 
of  sale  is  insufficient. 

[Ed.  Mote. — For  other  caseSfSee  Vendor  and 
Pnrcbaser,  Cent  Dig.  H  769-771;  Dee.  Dig.  | 
274.*] 

3.  Rriouutior  or  Insrauiaiim  (t  16*)— 

6bound»— I^UD— AocnanT-HiSTAKE. 
A  deed  cannot  be  reformed  by  the  addition 
of  a  stipulation  therein,  unless  the  stipulation 
was  omitted  by  fraud,  accident,  or  mistake. 

[Bid.  Mote. — For  otiier  cases,  see  Reformation 
of  lutrnments,  Gent.  Dig.  {  68 ;  Dec  Dig.  S 
18L*] 

1  Etiduick  (S  419*)— Pabol  Etidbnob— Gon- 

fllDERATIOn. 

Where  a  guaranty  of  a  vendor  that  water 
was  obtainable  on  the  land  was  part  of  the  con- 
sideraticm  for  the  porehase-money  notes  execut- 
ed by  the  purchaser,  the  guaranty  was  a  con- 
tractual one,  and  could  not  be  proved  by  parol 
in  a  suit  on  the  notes  and  for  the  foreclosure 
of  the  vendor's  lien  retained  in  the  deed. 

[Ed.  Note.— For  other  eases,  see  Evidcotoa, 
Cent  Dig.  H  1912-1928;  DecDlg.  {  419.*] 

5.  Rbpobmation  or  ImnsuimNn  (i  18*>- 

UisTAKB  or  Law. 

Where  the  parties  to  a  contract  discovered 
before  its  execution  that  a  stipulation  was 
omitted  tberefrom,  bnt  they  believed,  <«  the  ad- 
vice of  an  attorney,  that  the  stipnlmtion  was, 
severthdess,  binding,  the  contract  would  not  be 
reformed  so  as  to  include  the  stipulation,  unless 
either  party  was  misled  by  the  other  or  by  the 
intentional  nusrepresentatioo  of  the  attorney. 

[EML  Note.— For  other  cases,  see  Reformation 
of  Instmments,  Cent  Dig.  SS  73 ;  Dec  Dig. 
1 18.*] 

6.  Vehdob  and  Pubchabeb  (#  110*)— Con- 

TlACTa— EXECDTED  CoNTBACTS— BtTECT. 

Where  there  was  a  breach  of  warranty  con- 
tained in  a  contract  of  sale  before  the  delivery 
of  the  deed,  the  pnrchaaer,  accepting  the  deed 
rontaining  the  warranty  with  knowledge  of  the 
breach,  conid  not  rescind,  but  could  merely  re- 
cover damages  for  the  breach. 

[Ed.  Note.— For  otbK  cuea,  see  Vendor  and 
Pnrchaaer,  Gent  Dig.  H  lSvi97 ;  Dec.  Dig.  f 

110.*]  .«  -B-  S 

7.  Fraud  ({  2S*)— Acts  GonsnTuriNa. 

Where  a  purchaser  eonld  determine  tiie 
facts  of  sufficiency  of  a  water  supply  for  Irrl- 
fstion  aa  well  as  the  vendor,  and  he  refused  to 
boy  from  an  agent  because  be  would  not  goar- 
antee  the  water  supply  and  he  investigated  the 
water  snp^y  In  the  county  before  the  pur- 
diase^  he  did  not  rely  on  the  vendor's  repraaen- 
tatitois  M  to  the  permanency  of  the  water  sup- 


ply,  and  could  not  recover  on  the  theory  that 
the  vendor's  representations  were  fraodnlent 

lEA.  Note— For  other  cases,  see  Fraud,  Cent 
Di^  II  29.  28;  Dec  DigTlSS.*] 

8.  Vbndob  and  Pubohasbb  (1 114*}— Fbaud— 
Rescission. 

Where  a  purchaser,  with  knowledge  that  a 
well,  guaranteed  by  the  vendor  to  supply  the 
necessary  water  for  irrigation,  flowed  so  poorly 
that  irrigation  on  all  but  a  small  part  of  the 
land  had  to  be  abandoned,  made  improvements 
on  the  premises  and  partial  payments  of  the 
price  and  interest  without  objections,  he  elect- 
ed not  to  repudiate  the  sale,  and  be  could  not 
cuapd  a  rescission. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  H  202-204 :  Dec  Dig.  | 
114.*] 

9.  Vbndob  and  Pubohaseb  (I  284*)— Fbatjd 
-Rescission — Dklat — Inbtbttctions. 

In  an  action  on  purchase-money  notes  and 
for  the  foreclosure  of  a  vendor's  lien  retained  in 
the  deed,  defended  on  the  ground  of  fraud  and 
breach  of  warranty,  an  Instmction  snbmitting 
the  issne  of  unreasonable  ddar  In  complying 
of  the  fraud  or  the  breach  aa  a  defense,  and  stat- 
ing that  a  finding  of  unreasonable  delay  would 
not  prevent  a  finding  for  the  purchaser.  If  oth- 
erwise entitled  to  recover,  and  an  instruction 
that,  if  the  Jury  found  for  a  resdssion,  and 
found  the  foicts  presented  in  the  instruction 
submitting  the  Issue  of  fraud,  the  jury  should 
allow  such  damages  as  were  sustained  by  the 
purchaser,  were  objectionable,  as  failing  to  make 
the  jury  understand  that  unreasonaUe  delay  In 
complaining  of  the  fraud  was  an  ahaolnte  de- 
fense to  a  demand  for  rescission. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |§  796-799 ;  Dec.  Dig.  S 
284.*] 

10.  CaNCBLXATION  of  iNSmmiENTS  (I  80*)— 

Bkpxtdiation  or  Gontbaot  Within  Bxa- 
bonabu  Tm  AnBB  Dxscotbbt  or  Fbavd 
— Qtootion  roB  Jttbt. 

Whether  one  complaining  of  fraud  inducing 
a  contract  repudiated  the  contract  within  a  rea- 
sonable time  after  discovery  of  the  frnnd,  so  as 
to  justify  rescission,  is  frequently  for  the  jury, 
and  in  such  cases  the  oonrt  must  submit  the  is- 
sue. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Gent  Dig.  {1  105,  106;  Dec 
Dig.  I  80.*]  ™.  . 

11.  Appeal  and  Rbbob  f{  237*)— Qubstionb 
Reviewabix— Instructions— Ob  JECTioNB. 

Where  a  party  did  not  challenge  the  snffi- 
dency  of  the  evidence  to  raise  an  issue  by  ask- 
ing a  peremptory  instruction,  he  could  not,  on 
appeal,  complain  of  a  charge  sabmitting  the  is- 
sue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  1 1302^;  Dec  Dig.  |  287.*] 

12.  Covenants  (I  ISO*)— Fbaud— Dauaoes. 
The  rule  that  the  measure  of  damages 

which  a  purchaser  may  recover  is  the  differ- 
ence between  the  consideration  given  for  the 
land  and  the  value  thereof  applies  only  in  caaes 
where  the  vendor  was  guilty  of  fraud  indndng 
the  purchase,  and  does  not  apply  in  eaaea  ol 
the  vendor's  breach  of  a  warranty. 

[Ed.  Note.— -For  other  cases,  see  Covenants, 
Gent  Dig.  K  245-253,  205,  256,  257 ;  Dec.  Dig 

I  m.*] 

13.  Appeal  and  Ebbob  (|  1068*)— Habmlbbe 

EBBOB— OhIBSION  in  iNSTBUCnONB. 

Where  the  jury  found  that  a  purchaser  was 
entitled  to  rescind  on  the  ground  of  the  vendor's 
fraud,  the  failure  to  submit  any  measure  of 
damages  for  fraudulent  representations,  in  the 
event  the  pnrcbaser  had  delayed  for  an  unrea- 
sonable time  before  complaining  of  the  fraud, 
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or  had  approved  the  purchase  after  knowledge 
of  the  fraud,  was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S§  42^&-4228,  4230;  Dec. 

Dig.  I  loea*] 

14.  Yendob  aitd  Puechaskb  (I  127*)— Rs- 
SCIS8I0N— Recovery. 

A  purchaaer  cannot,  after  repudiating  the 

Sarchase  on  the  ground  of  the  fraud  of  the  ven- 
or,  continue  to  make  improvements  and  re- 
cover therefor  ill  a  suit  to  rescind  the  purchase. 

[Ed.  Note,— For  other  caae^  aee  Vendor  and 
Purchaser,  Cent.  Dig.  {  28lTDec;  Dig.  f  127.*] 

16.  Pbaud  (J  52*)— Reputation  fob  Tbuth 

AND  VeBACITT— AdMISSIBILITT. 

Where  the  issue  of  fraudulent  representa- 
tions,  made  by  a  vendor  to  a  purchaser,  could 
only  be  determined  by  virtue  of  the  credit  to  be 
given  to  the  testimony  of  the  parties  as  to 
whether  representations  were  made  and  whether 
they  were  true  or  false,  evidence  of  the  general 
reputation  of  the  vendor  for  truth  and  vera<^ty 
was  Inadmissiblew 

gld.  Note.— For  other  cases,  sea  Fraud,  Gent 
.148;  Dec  Dig.  i  52.*] 

16.  Tbiai.  ((  25*)— Right  to  Oper  and  Close 

— Aduissio.ns  bt  Defendant. 

Where,  in  a  suit  on  purchase-money  notes 
and  to  foreclose  a  vendor's  lien  retained  in  the 
deed,  the  purchaser  admitted  the  execution  of 
the  notes  and  liability  thereon,  but  did  not  admit 
the  execution  and  delivery  of  the  deed,  the  ven- 
dor had  the  right  to  open  and  close  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  44-75;  Dec.  Dig.  S  25.*] 

Appeal  from  District  Court,  Bexar  County : 
B.  B.  Minor,  Jndge. 

Action  by  C.  'A.  Luckenbach  and  others 
agidnst  M.  S.  ThomaB  and  another.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
Reversed  and  remanded. 

J.  F.  Carl,  of  San  Antonio,  for  appellants. 
Taliaferro,  Cunningham  &  Blrkhead,  R.  P. 
Coon,  and  F.  R.  Williams,  all  of  San  AntoDto. 
for  appellees. 

MOURSUND,  J.  Appellants,  C.  A.  Lucken- 
bach, A.  J.  Liuckenbach,  Adolph  Wendler,  Bru- 
no Wendler,  Henry  Wendler,  and  John  F. 
Nooe,  sued  M.  S.  Thomas  and  Ira  Paston  upon 
four  promissory  notes  dated  November  19, 
1909,  payable  to  plaintiffs,  executed  by  M.  S. 
Thomas,  due  respectively  on  the  20th  day  of 
September  of  the  years  1910,  1911,  19X2,  and 
1913,  the  first  three  being  for  $1,466.67  each, 
and  the  fourth  for  $660,  all  bearing  7  per 
cent.  Interest  per  annum,  payable  annually, 
and  providing  for  10  per  cent,  attorney's  fees 
If  placed  in  the  hands  of  an  attorney  for  col- 
lection after  maturity,  and  fnrther  providing 
that  fadure  to  pay  interest  on  any  note  when 
due  should,  at  the  option  of  .the  bolder,  ma- 
ture all  notes.  Plaintiffs  alleged  that  said 
notes  were  given  in  part  payment  for  200 
acres  of  land  out  of  survey  79,  grantee  J. 
H.  Gibson,  certificate  348,  in  Dimmit  county, 
the  field  notes  of  said  land  being  given,  and 
sought  a  foreclosure  of  the  vendor's  lien  re- 
tained In  the  deed  executed  by  them  to  said 
Thomas  for  such  land.  It  was  furthar  al- 
leged that  defftult  had  been  made  in  tbe 


payment  of  Interest  and  tlie  principal  of  flie 
note  first  maturing,  for  which  reasoa  all 
notes  bad  been  declared  due;  that  no  pay- 
mfflits  bad  been  made,  except  $260  npon  note 
No.  1  on  Norember  19,  1909:  that  the 
land  had  beoi  conveyed  by  Thomas  to  Pax- 
ton,  who  bad  assumed  the  payment  of  the 
notes.  The  case  was  dismissed  as  to  Paxtoa. 

M.  B.  Thomas  answered  by  general  demur- 
rer, general  denial,  and  for  eiKcial  answer 
said:  That  plalntUb  in  August,  1909,  com- 
posed tbe  "wendter-Lnckenbach  Land  Com* 
panjr,**  and  A.  M.  Delcambre  was  their  agent; 
that  defendant  was  deairona  of  buying  and 
dereloidng  an  irr^ble  turn  in  Southwest 
Texas,  and  authorized  and  Instructed  T.  C. 
lliomas  to  look  at  lands  In  that  section,  and. 
If  he  could  find  a  tract  npon  which  there 
was,  or  could  be  procured,  a  flowing  well  of 
permanence  and  sufilclent  strength  to  irrigata 
the  entire  tract,  and  such  tract  could  be  ob- 
tained for  a  reascmable  prlc^  then  to  pur- 
chase tbe  same  for  defendant;  that  sudi 
desire  on  the  part  of  M.  8.  Thomas,  together 
wltb  the  authority  of  T.  G.  Thomas,  was 
made  known  to  said  Delcambre;  that  Del- 
cambre told  T.  G.  Thomas  he  had  a  tract  at 
land  for  sale  such  as  H.  S.  Thomas  wanted, 
and  showed  blm  the  land  described  In  plain- 
tlfTs  petition;  that  T.  C.  Thomas  there  met 
C.  A.  Luckenbach,  of  the  Wendler-Lncken- 
bach  Land  Company,  and  told  him  that  M. 
S.  Thomas  wanted  only  land  upon  which  a 
flowing  well  of  abundant  strength  could  be 
had;  that  Luckenbach  represented  that  de- 
fendant could  get  a  well  on  said  land  as 
strong  as  a  certain  well  on  other  lauds 
owned  by  said  company,  which  well  was  then 
flowing  at  the  rate  of  1,200  gallons  per  min- 
ute, and  then  and  there,  before  defendant 
had  Invested  any  money  in  said  land,  guaran- 
teed that,  if  defendant  purchased  said  land, 
defendant  would  get  such  a  well  on  said  land 
as  the  one  shown  him,  and  that  such  well 
would  continue  to  flow  such  stream  for  all 
time  to  come,  and,  further,  that  such  well 
would  be  sufficient  to  put  water  on  every 
part  of  said  land  without  the  necessity  of 
pumping;  that  said  Luckenbach  advertised 
the  lands  of  said  company,  stating  that  the 
flowing  wells  on  the  same  were  guaranteed 
by  him,  and  the  firm  of  Delcambre,  Jones  & 
Co.,  agent  for  plaintiffs,  advertised  said 
lands,  with  plaintiffs'  knowledge  and  consent, 
as  being  In  the  "Carrlzo  Springs  artesian 
belt,  where  irrigation  la  accomplished  by 
drilling  wells  through  an  Impervious  cap 
rock  to  tap  a  limitless  suppljr  of  purest  water 
that  Is  forever  driven  by  natural  pressure 
high  above  the  surface,"  and  described  a  well 
on  the  lands  of  said  company  as  having  been 
completed  eight  years  prior  thereto  by  A 
Eardley  at  a  cost  Of  $850,  and  as  having 
a  flow  of  1,260  gallons  per  minute,  which  It 
bad  retained  fOr  eight  years  without  any 
sign  of  maketdng,  and  represented  Oat  such 
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a  well,  with  a  reservoir  to  store  the  water, 
would  easily  irrigate  400  acres  of  land,  and 
that  lands  upon  which  a  well  could  be  pro- 
cured could  be  sold  by  said  Delcambre,  Jones 
&  Co.  at  from  $35  to  $50  per  acre;  that 
said  adTertlsements  and  literature,  and 
the  representations  contained  therein,  were 
broQgbt  to  the  attention  of  T.  C.  Thomas  in 
the  Tall  of  1909,  and  before  the  contract  was 
made  to  purchase  any  of  said  lands  for 
defendant;  that  such  representations  were 
made  for  the  parpose  of  Indudng  T.  G.  Tbom- 
as  to  purchase  said  land  for  defendant,  and 
that  they  were  material,  and  were  believed 
and  relied  upon  by  T.  C.  Thomas,  and,  but 
for  the  making  thereof  and  his  belief  therein, 
said  Thomas  would  not  have  purchased  said 
land  for  defendant;  that  said  representa- 
tions were  not  trae;  that  T.  0.  Thomas,  rely- 
ing npon  said  representations,  on  September 
20,  1909,  entered  Into  a  written  contract  to 
purchase  160  acres  of  plalntiifs*  land  for 
defendant,  and  later,  to  wit.  In  I>ecember, 
1909,  a  40-acre  tract  was  verbally  added  to 
said  contract,  the  200  acres  thus  contracted 
for  being  the  land  described  in  plaintiffs'' 
petition ;  that  T.  CL  Thomas  had  no  knowl- 
edge of  Uie  flow  of  water  necessary  for  Irri- 
gation porposes,  and  rdled  upon  Lackenbach 
for  snch  Information,  whkSh  fact  Lodcenbach 
knew:  that  it  was  the  intention  of  all  par- 
ties to  the  written  cratract  that  the  same 
dionld,  hj  Its  terms,  guarantee  that  the  well 
to  be  drilled  on  the  land  ther^  described 
should  fnmlsb  a  flow  of  water  sofllclent  to 
Irrl^te  the  entire  tract,  and  that  the  flow 
should  be  permanent,  and,  If  m6b  contract: 
does  not  OEpresa  snch  Intention,  or  if  It  ex- 
presses an  Intention  not  In  harmony  with 
the  same^  then  the  failure  to  opresa  snch 
Int«itl<m,  or  the  expression  of  snch  con- 
trary Intention,  Is  the  result  of  fraud  on  flie 
pirt  of  the  Wendler-Lnckenbacfa  Land  Com- 
psny,  or  accident,  or  mistake  on  the  part  of 
the  sertveners,  or  on  the  part  of  the  parties 
to  said  contract;  that  said  contract  was  con- 
snmmated  by  delivery  of  deed  conv^ng  the 
land  in  qnestion  signed  by  plaintiffs,  dated 
Xovonber  19,  1900,  and  the  payment  by  de- 
fendant of  the  first  payment  of  $1,800,  and 
the  execution  by  this  defendant  tit  the  notes 
nied  npon  herein ;  that  in  October,  1909,  de- 
fendant, acting  by  T.  C.  Thomas,  let  the 
Nntraet  for  the  drilling  of  a  w^l  on  said 
land,  and  In  November,  1009,  the  well  was 
ronipleted;  that  In  January,  1910,  defendant 
bad  35  acres  of  land  cleared  and  ready  for 
vater,  but.  part  of  same  being  above  the 
lerel  of  the  well.  It  became  necessary  to 
pipe  the  water  to  the  higher  ground,  a  dist- 
ance of  400  feet,  and  the  water  was  turned 
Into  said  pipe  line  In  the  latter  part  of 
Febmary,  and  by  March  1, 1910,  the  flow  was 
w  weak  that  the  4-lnch  pipe  was  only  two- 
ilfths  fall  where  It  discharged  into  the  ditch; 
that  by  the  last  of  April,  1910,  the  well  flow- 
ed to  poorly  that  irrigation  had  to  be  aban- 


doned on  all  but  3S  acres  of  land,  and  on 
July  1,  1910,  the  well  had  ceased  to  flow 
through  the  pipe  line,  and  that  summer  it 
entirely  ceased  to  flow.  Defendant  further 
alleged  that  he  had  spent  various  sums  in 
developing  and  improving  the  land,  the  Items 
aggregating  $4,407,  and  had  paid  Interest  on 
deferred  payments  of  purchase  money,  $336, 
also  Interest  on  amount  due  for  drllUog  well, 
$52.80,  and  bad  lost  a  feed  crop  on  20  acres 
of  land,  to  his  damage  $100;  also  that  his 
time  and  labor  for  one  year  was  worth  $600, 
and  that  he  still  owed  $660  for  the  drilling 
of  the  well ;  that  said  expenditures  were  made 
and  obligations  Incurred  before  defendant 
had  knowledge  of  the  fraud  on  the  part  of 
the  plaintiffs.  Defendant  further  alleged 
that.  If  said  representations  were  not  fraudu- 
lent, then  that  plaintiffs  believed  the  water 
supply  was  adequate  and  permanent,  and 
the  contract  was  entered  Into  under  a  mis- 
take of  fact  material  to  the  transaction  un- 
der which  all  parties  were  laboring.  Defend- 
ant, further,  by  verified  plea,  alleged  that 
the  abundance  and  permanency  of  the  flow 
of  water  In  the  well  to  be  drilled  upon  said 
land  was  the  material  part  of  the  contract 
for  the  sale  of  said  land  and  of  the  contract 
represented  by  the  deed  thereto,  and  was  a 
material  part  of  the  consideration,  and  the 
failure  of  the  fiow  of  water  was  a  material 
failure  of  consideration;  that  the  falsl^  of 
the  r^esentations  was  not  dlsoovered  by 
the  defendant  or  his  agent  until  after  the 
delivery  of  the  deed  and  execntion  of  the 
notes,  snch  failure  not  beliqc  brought  to 
their  notice  until  the  fiill  of  the  year  1911. 
Defendant  prayed  that  plaintlfb  take  noth- 
ing by  their  suit;  that  the  sale  be  rescinded, 
the  notes  canceled,  and  that  he  recover  of 
plaintiff  hla  damages  by  reason  of  expend- 
itures, improvements  eta,  and.  In  the  alterna- 
tive, for  bis  damages,  should  the  remedy  of 
rescission  be  denied  him.  He  tendered  a  re- 
conveyance of  the  land. 

Plaintiffs  flted  a  supplemental  petition  con- ' 
tainlng  a  general  demurrer  to  the  answer, 
various  special  exceptions,  a  general  dental, 
and  a  special  plea  as  follows:  ^at.  If  they 
ever  made  a  contimet  as  alleged  by  defend- 
ant, the  defendant  accepted  a  deed  under  and^ 
by  virtue  of  the  terms  of  tiie  contract  after 
be  had  satisfied  himself  that  plalntlfb  had 
carried  out  their  i»art  of  the  agreement,  and 
that  he  expressed  blmself  as  satisfied,  and 
Is  estopped  to  deny  that  plaintiffs  carried 
out  tbelr  agreement;  that,  at  the  time  the 
w^l  came  in,  they  were  ready  to  abide  by 
their  contract  and  repay  to  defendant  his 
earnest  money  and  the  costs  of  the  well.  If 
the  well  was  not  satisfactory,  but  defendant 
was  highly  pleased  with  the  well,  and  there- 
npon  the  land  was  conveyed  to  him  and  the 
notes  executed,  whereby  defendant  estopped 
himself  from  denying  that  plaintiffs  had  com- 
plied with  their  contract,  nnd  he  thereby 
waived  any  action  for  breach  of  contract  or 
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warraaty;  fnrttier,  that  defendant  was  gnlltr 
of  laches  In  falling  to  comidain  of  the  al- 
leged fraud  until  this  salt  was  filed. 

Defendant  filed  a  trial  amendment,  alleging 
that,  when  the  contract  before  r^Cerred  to 
was  read,  said  T.  O.  Thomas  and  0.  A.  Ludc- 
«ibach  discovered'  that  a  material  stipulation 
agreed  upon  by  the  parties  had  been  omitted; 
that  both  parties,  believing  tiiat  each  stipu- 
lation could  be  Ingrafted  upon  and  added  to 
the  contract,  and  being  advised  by  the  at- 
torn^ who  drew  the  contract  tba^  when  so 
Ingrafted  upon  and  added  to  Uie  contract,  the 
same  would  be  a  Mndlng  part  of  the  contract; 
and  both  parties  believing  such  to  be  the 
effect  thereof,  In  order  to  avoid  rewriting  the 
contract^  again  agreed  to  such  stipulation  In 
the  presence  of  the  subscribing  witness^  to 
said  contract;  that  deftedant  would  not 
have  rigned  the  contract  had  It  not  been  for 
Bttch  belief;  that  the  stipulation  so  agreed 
to  waa  that  plalntUb  guaranteed  the  flow 
of  tbB  water  from  the  w6U  In  question  to 
be  adequate  to  Irrigate  the  «itlre  tract  pur^ 
chased,  and  that  same  would  continue  to  flow 
an  adequate  stream  for  ten  years  from  the 
date  of  said  contract  Wherefore  defendant 
prayed  that  effect  be  given  to  the  agreemmt 
as  actually  entered  Into  by  the  parties. 

PlalnttflTs  filed  three  exceptions  to  the 
trial  amendment,  and  denied  all  the  allega- 
tions thereof. 

The  trial  resulted  In  a  verdict  and  Judg- 
ment granting  defendant  a  resdsdon  of  Hie 
sale  and  a  cancelation  of  the  notes,  also  a 
.  recovery  upon  his  cross-action  tor  damages 
In  the  sum  of  12,896,  of  which  f660  waa  to  be 
applied  to  payli^  t3iB  balance  due  for  drill- 
ing the  welL  Plain  tUCs  appealed. 

Appellants  hare  briefed  a  large  number  of 
assignments  of  error,  many  of  which  present, 
In  different  ways,  the  same  questions  of  law, 
and  we  shall  not  ondertalre  to  discuss  th«n 
In  regular  orden  It  will  be  noted  from  our 
atatemeat  of  the  pleadings  that,  while  the 
'  petition  contains  averments  suflldrat  to  con- 
stitute auctions  that  fraudulent  represen- 
tatlstas  Induced  the  aoc^tance  of  the  deed 
and  execution  of  the  notes,  defendant  relying 
upon  the  r^resentatlons  which  Induced  the 
execution  of  the  preliminary  contract  as 
suffldent  to  set  aside  the  goieral  warranty 
deed  and  notes,  dated  November  19,  1909, 
but,  in  fiict  delivered  five  months  after  the 
execution  of  the  contract  of  sale.  It  is  farther 
alleged  In  a  general  way  that  a  verbal  guar- 
anty was  made  by  plaintUTs  to  the  effect  that 
a  flowing  well  oould  be  obtained  on  the  land 
sold,  which,  tor  all  time  to  come,  would  fur- 
nish ample  water  to  Irrigate  all  of  said  land, 
and  that  sach  guaranty  induced  the  purchase 
by  defoidant  of  the  land  described  In  plain- 
tiffs' petition.  However,  on  the  third  day  of 
the  trial,  defendant  filed  a  trial  amendment, 
alleging  that  such  guaranty  was  only  for  ten 
years,  and  that  it  waa  omitted  ftom  the  writ- 
ten contract,  dated  September  20,  1909,  on 
account  of  a  mutual  mistake  of  law. 


[1]  The  contract  sued  npon  by  plaintiffs 
was  evidenced  by  the  deed  and  notes  describ- 
ed in  plaintlfW  petition,  whltih  evidenced  a 
completed  writtm  contract.  Ejarle  v.  VnrXt 
80  Tex.  ^,  IS  S.  W.  596.  The  deed  and  notes 
constituted  the  final  contract  between  the  par- 
ties, Into  which  all  previous  negotlatiotis 
and  agreements  became  merged.  MilUk^i 
Callahan  Go.,  60  Tex.  214,  6  S.  W.  6S1 ;  John- 
son T.  Gla^Bon,  3D  S.  W.  71;  Walkw  t. 
Broslus,  90  S.  W.  6S5 ;  Shmandoah  Valley  B. 
Co.  T.  Dunlop,  86  Va.  340,  10  S.  B.  2S9. 

[2]  Appellee  sought  to  redst  the  payment  of 
the  notes  and  the  foreclosure  of  the  lien 
retained  by  the  deed,  and  his  defenses.  If 
he  has  any,  diouM  be  directed  at  the  con- 
tract evidotoed  by  snch  instruments.  The 
trial  amendment  contains  no  allegation  tliat 
said  veilMl  guaranty  was  omitted  from  the 
deed  by  any  mistake  of  or  fact,  and  It 
would  be  difficult  to  maintain  sudi  a  con- 
tenthm.  In  view  of  the  fact  that  five  months 
Intervened  betweoi  the  fflcecutlon  of  the  con- 
tract of  sale  and  the  delivery  of  the  deed. 
The  court  should  have  required  defendants 
to  direct  their  pleadings  at  the  deed  and 
notes,  and  tbraefiore  should  not  have  consid- 
ered tlie  trial  amradment  as  snffident  to  al- 
1^  any  defense.  Plaintiffs  had  filed  a  i^e- 
dal  exeepUaia  to  defendant's  second  amended 
answer,  seeing  to  have  the  court  require  de- 
fendant to  elect  whether  he  sued  for  damages 
on  the  contract  of  S^ntember  20, 1909,  or  the 
contract  evidenced  by  the  deed,  which  ex- 
ertion waa  ovoTUled.  the  court  doubtless 
considering  the  allegations  of  firaud  with  re- 
Vtect  to  the  contract  as  going  to  the  deed 
also,  because  it  was  alleged  that  audi  fraud 
was  not  discovered  until  after  the  deed  wan 
delivered,  and  InfnentlaUy  that  it  induced 
the  acc^tanoe  of  the  deed  and  execution  of 
the  notes.  In  this,  we  think,  there  waa  no 
errott  and  assignment  of  error  No.  40  is  over- 
ruled. Plaintiffs  did  u(rt  demur  goieraUy  to 
the  trial  amendment,  nor  except  on  the 
ground  that  it  alleged  no  defense  to  the  con- 
tract evidenced  by  the  deed  and  notes;  tint 
did  except  Ml  the  ground  that  it  sought  to 
vary  the  terms  of  a  written  contract  by 
parol,  and  ttiat  it  waa  in  contravention  of 
the  statute  of  frauds,  in  that  it  sought  to 
set  up  and  umert  a  verbal  warranty  extend- 
ing for  mora  than  one  year. 

[I]  Bad  it  been  pleaded  that  such  guaranty 
waa  omitted  from  the  deed,  in  the  absence  ot 
fraud,  accident,  or  mistake,  the  deed  could 
not  be  reformed  so  as  to  Indude  sudi  guaran- 
ty ther^,  because  it  would  vary  the  same 
in  a  material  manner.  Earle  v.  Marx,  supra  ; 
Lynch  v.  OrUleb,  70  Tex.  730,  8  S.  W.  575 ; 
Belcher  v.  Mulhail,  57  Tex.  20 ;  Bubrecfat  t. 
Pow^  1  Tex.  Glv.  Aj^.  282,  21  S.  W.  318 ; 
Weaver  v.  City  of  Gainesville, .  1  Tex.  CIt. 
App.  286,  21  S.  W.  317;  Willis  &  Bro.  v. 
Byars,  2  Tex.  Qv.  App.  134,  21  S.  W.  320; 
Loouie  V.  TlUman,  3  Tex.  Civ.  App.  334,  22  S. 
W.  524;  Kansas  Gty  Packing  Box  Co.  v. 
Spies,  109  S.  W.  432;  Beard  v.  Gooch,  130 
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8w  W.  1022;  Btbts  t.  Bjaxa,  U  Tex.  GIt. 
App.  565^  82  &  W.  920u 

[4]  If  It  be  conaUlered  tbat  the  gnarantr 
was  a  put  of  the  oonslderattoii  for  Uie  notes, 
It  Is  a  coQtractaal  one,  and  therefore  can- 
oot  be  iffoved  by  paioL  OoTeidlll  t.  Sey- 
monr,  M  Tex.  8,  67  S.  W.  37;  Boone  t. 
Blierow.  88  Tex.  OIt.  App.  29C^  76  S.  W. 
772;  Finn  T.  Krat,  13  Tex.  GIt.  App.  30,  84 
S.  W.  1018;  Southern  Building  An^n  t. 
Wtnans,  24  Tex.  Clr.  App.  544.  60  S.  W.  827. 

[i]  Defendant  allied  that,  when  the  con- 
tract  was  read,  both  parties  discovered  that 
the  eownntr  had  been  omitted,  bat  both  of 
tbem,  believing  that  the  guaranty  could  be 
btsnlteA  upon  tlie  instmment  by  parol,  and 
bdng  so  adriaed  by  the  scrivener,  in  order  to 
avoid  rewriting  the  iostromeut,  again  agreed 
1^  soch  gnaran^.  It  is  not  contended  that 
any  mistake  was  made  as  to  the  terms  of  the 
vrtttai  agreement,  or  the. legal  effect  there- 
of. Both  parties  knew  euctly  what  It  con- 
tained, and  its  effect,  bat  it  is  alleged 
tbat  they  made  a  mistake  of  law  in  believing 
tbat  the  verbal  guaron^  would  be  binding. 
The  question,  then.  Is  whether  an  agreement 
shall  be  binding  and  enforceable  in  law  be- 
cause both  parties  believe  it  to  be  tending  and 
enforceable,  when  neither  party  was  misled 
bf  tbe  other,  or  by  the  Intentional  misrepre- 
sentation of  an  attorney.  We  think,  in  such 
a  case,  the  mistake  of  law  cannot  be  Invoked 
to  reform  or  rescind  the  written  contract. 
To  permit  it  would  be  to  open  the  gates  for 
interminable  litigation,  and  to  practically  re- 
peal the  statute  of  frauds.  When  parties 
are  making  a  written  contract,  which  Is  read 
orer,  and  they  discover  that  an  Important 
clause  is  omitted,  no  e»:use  should  be  re- 
ceived as  to  why  such  clause  is  not  inserted 
tberdn,  and  we  may  say  further  that.  If  ap- 
pellee's contention  be  true,  he  was  grossly 
negligent  in  not  having  the  few  words  inter- 
lined in  tbe  contract  which  would  express  the 
provision  that  plaintiffs  were  to  guarantee 
the  flow  of  water  therein  provided  for  to  be 
adequate  to  irrigate  all  of  such  land,  and  to 
remain  adequate  for  that  purpose  for  ten 
years.  Lott  v.  Kaiser,  61  Tex.  672 ;  Ins.  Co. 
T.  Hill,  127  S.  W.  286 ;  Meier  v,  Kelly,  20  Or. 
88,  25  Pac.  74 ;  Pomeroy's  Equity  Jurispru- 
dence {  839. 

The  same  rules  would  apply  to  tbe  contract 
of  September  20,  1909,  had  no  deed  been 
made,  and  suit  been  brought  on  tbe  contract, 
and  tberefore  we  sustain  assignments  of  er- 
ror Nos.  23  and  24,  which  complain  of  the 
overruling  of  such  exceptions,  and  also  as- 
Klgnment  No.  41,  which  complains  of  the  ad- 
mission of  evidence  in  sawfort  of  the  iflea  of 
a  verbal  guaranty. 

[f\  Tbe  coart,  by  his  charge,  authorized  the 
jury  to  find  for  a  rescission  of  the  sale,  If 
tbey  found  tbat  the  guaranty  set  up  in  tbe 
trial  amendment  was  established,  and  that 
It  had  not  been  complied  with.  Had  such 
gnaranty  beat  apbraced  In  the  deed,  or  a 


separate  vrrltten  contnuit  of  even  date  with 
the  deed  heen.  made  to  that  effect,  we  foil  to 
see  how  the  Callnre  to  comply  therewith  could 
be  ground  for  readstion.  In  the  absence  of  on 
express  ap«ement  to  that  effect  If  it  had 
been  embraced  In  the  contract  dated  Septem- 
ber 20,  1909,  and  the  wAl  had  tailed  before 
delivwy  of  the  deed,  defendant  would  have 
been  released  from  the  obligation  to  take  the 
land,  but,  after  the  trade  is  dosed,  the  deed 
delivered,  and  the  cooperation  in  money 
and  notes  has  passed,  such  a  provision,  if  em- 
braced In  the  deed,  would  be  a  mere  war- 
ranty, the  breach  of  which  would  not  entitle 
aivdlee  to  resdsston,  but  merely  to  damages. 
Jones  v.  George,  91  Tex.  850,  48  Am. 
280;  EH  Paso  ft  S.  W.  Ry.  Ga  v.  Elchel  ft 
Wdkel,  130  S.  W.  926;  HorrbU  v.  UcDaflBe, 
128  8.  W.  1140;  Slmkins  on  Gontraets, 
012,  913.  The  tenth,  twdfth,  and  thirteenth 
assignments,  which  complain  of  the  ooorf  s 
charge  wbteh  authorized  a  resdsfdon  for 
breach  of  the  guaranty  set  up  in  tiie  tzial 
ammdment,  are  therefore  sostalned. 

[7]  Passii^  to  the  issue  of  trtmd  made  by 
the  pleadings,  it  appears  that  some  matters 
of  fact  are  alleged,  but  that  modi  of  the  plea 
is  based  upon  representations  of  permanency 
of  water  supply,  a  matter  that  defendant 
could  determine,  with  the  fhets  before  him, 
equally  as  well  as  plaintiffs,  and.  Judging  by 
the  allegations  that  a  guaranty  was  required 
and  tbe  testimony  that  it  was  exacted,  as 
well  as  that  defendant  refused  to  buy  from 
anotber  agent,  because  he  would  not  guar- 
antee the  supply  of  water,  and  defendant's 
testimony  tbat  he  had  used  due  prudence  to 
investigate  the  water  supply  in  that  county, 
it  seems  dear  tbat  defendant  did  not  rely 
upon  any  allegations  that  a  permanent  water 
supply  could  be  obtained.  Lynch  v.  OrtUeb, 
70  Tex.  727,  8  S.  -W.  516. 

[I]  It  is  alleged  by  defendant  that  by  the 
last  of  April,  1910,  the  well  flowed  so  poorly 
tbat  irrigation  on  all  but  35  acres  had  to  be 
abandoned ;  that  by  the  latter  part  of  Hay, 
1910,  It  was  necessary  to  Irrigate  day  and 
night  and  Sundays  to  save  the  crop ;  tbat 
on  July  1,  1910,  It  ceased  to  flow  through  the 
tdpe  line;  and  In  the  summer  of  that  year 
entirely  ceased  to  flow.  T.  O.  Thomas,  de- 
fendant's ageut,  who  bought  the  land  and 
conducted  all  business  with  reference  thereto, 
lived  on  the  land  until  June.  1910,  at  which 
time  tbe  water  got  so  low  that  he  left  the 
land  and  went  into  tbe  real  estate  business. 
He  admitted  tbat  he  knew  in  July,  1010,  tbat 
the  well  was  "not  any  good,"  and  that  he 
had  been  "buncoed."  He  paid  plaintiffs  $336 
Interest  in  tbe  fall  of  1910,  and  in  December, 
1010,  conveyed  to  Paxton  80  acres  of  tbe  land 
for  $11,200,  of  which  $2,600  was  paid  by  the 
conveyance  of  property  in  Illinois.  Upon  the 
advice  of  his  attorney,  he  sued  Paxton,  and 
recovered  the  land  because  of  Paxton's  fail- 
ure to  make  payments.  He  built  two  tanks, 
one  of  which  never  became  filled,  becaose 
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tbere  wu  no  flow  ot  water  after  be  got  It 
completed.  They  were  completed  in  Septem* 
bv,  1910.  Thereafter  the  reservoirs  were 
coimeeted  by  pLjADg,  wbicb  was  paid  for  In 
November,  1910.  His  personal  labor  In  Im- 
proving, harrowing,  and  developing  the  land 
extended  over  a  period  of  IS  months.  He 
made  no  complaint  until  June,  1912,  after 
suit  was  filed  In  January,  1912,  and  did  not 
demand  a  resclasion  tintll  he  filed  his  answer ; 
in  fact,  as  late  as  June,  1911,  be  wrote  let- 
ters to  plaintiffs  stating  that  he  was  trying 
to  raise  mon^  to  pay  interest  and  also  to 
make  a  payment  upon  the  principal  of  de- 
fendant's notes,  and  stating  that  he  expected 
to  sell  some  of  the  land  in  Kansas  City. 
This  appears  to  be  a  clear  case  of  the  defend- 
ant making  an  election  not  to  repudiate  the 
sale,  as  he  dealt  with  the  property  as  his 
own,  after  discovery  of  the  fraud,  if  any 
fraud  existed,  and  failed  to  promptly  ten- 
der reconveyance  and  demand  a  rescission. 
Wells  V.  Houston,  23  Tex.  Civ.  An?.  653,  57 
S.  W.  584:  Guthrie  v.  Lyon  &  Sons,  98  S. 
W.  432 ;  Railway  v.  Cade.  100  Tex.  37,  94  S. 
W.  219 ;  Hallwood  Cash  Register  Ca  v.  Ber> 
ry,  35  Tex.  Civ.  App.  654,  80  S.  W.  887 ;  Rail- 
way  T.  Jowers,  110  S.  W.  946. 

[9]  The  court,  by  paragra[>h  4  of  his  charge, 
sought  to  submit  unreasonable  delay  in  com- 
plaining of  the  fraud  or  of  the  breach  of 
guaranty  as  a  defease  against  rescission,  but 
stated  that  such  a  finding  would  not  prevent 
a  flndlog  for  defendant  under  paragraphs 
6  or  6,  if  th^  believed  from  the  evidence  that 
defendant  was  entitled  to  recover  nnder  ei- 
ther of  said  paragraphs.  Paragraph  5  is  to  the 
effect  that,  If  the  jury  find  for  a  rescission, 
and  therefore  find  for  defendant  on  plain- 
tiff's cause  of  action,  and  find  the  facts  sup- 
ported and  presented  in  paragraph  2  (which 
submitted  the  issue  of  fraud),  then  to  allow 
such  damages,  if  any,  as  were  sustained  by 
defendant  on  account  of  such  fraudulent 
representations.  When  paragraphs  4  and  6 
are  copsidered  together,  it  occurs  to  us  that 
the  Inry  could  not  have  understood  that  un- 
reasonable delay  In  complaining  and  repudi- 
ating constituted  an  absolute  defense  to  the 
action,  in  so  fsr  as  rescission  was  sought  In 
paragraph  6  the  Jury  is  told,  in  effect,  that, 
U  they  find  against  the  rescission  of  the  sale 
and  cancellation  of  notes,  and  If,  neverthe- 
less, they  find  all  the  facts  supposed  and  pre- 
sented for  their  determination  in  paragraph 
3  (wher^  the  Issue  of  verbal  guarantee  was 
submitted  as  a  ground  for  rescission),,  and 
further  find  that,  by  reason  of  such  guaranty 
and  nonfulfillment  of  guaranty.  If  any,  and 
of  the  sale  of  the  land  under  such  guaranty, 
the  defendant  sustained  any  of  the  Injuries 
or  losses  complained  of  In  bis  answer  and 
cross-action,  then  to  And  In  tavor  of  defmd- 
ant  for  such  damages  as  would  reasonably 
compensate  him  for  the  injnrlea  or  loasea 
sustained  by  him.  In  which  they  may  include 
only  tbe  difference  In  value  of  the  land  with 


well  thereon,  if  of  flie  character  vo-bally 
guaranteed,  and  Its  actual  value,  with  Inter- 
est thereon  at  6  per  cent  per  annum  from 
date  of  contract  until  time  of  trial.  It  was 
the  Intoatlon  of  the  court  by  this  paragraph 
to  submit  the  issue  of  damages  for  breach  of 
the  verbal  guaranty,  in  the  event  that,  under 
paragraph  4,  the  Jury  found  that  defendant 
bad  lost  his  right  of  rescission. 

[II]  Appellants,  by  assignment  No.  27,  ob- 
ject to  the  charge  as  a  whole,  on  the  ground 
that  it  permits  the  jury  to  determine  whether 
to  rescind  the  contract  or  recover  damages. 
So  far  as  the  issue  of  breach  of  the  guaranty 
is  concerned,  we  have  already  held  that  it 
would  not  entitle  defendant  to  rescind  had 
It  been  made  a  part  of  the  deed.  As  to  the 
issue  of  fraud,  we  need  only  say  that  cases 
frequently  arise  in  which  the  question  wheth- 
er the  party  complaining  of  fraud  has  repudi- 
ated within  a  reasonable  time  after  discov- 
ery of  the  fraud  becomes  a  question  of  fact 
to  be  determined  by  a  jury,  and  In  such  case.s 
the  court  submits  the  question  whether  the 
facts  are  such  as  to  show  that  the  remedy  of 
rescission  has  been  lost  Railway  v.  Cade, 
100  Tex.  37,  04  S.  W.  219;  BaUway  Jow- 
ers, 110  S.  W.  948. 

[11]  The  court  took  the  view  that  this  case 
contained  such  an  issue,  and  It  does  not  ap- 
pear that  appellants  challenged  the  sufilden- 
cy  of  the  evld^ce  to  raise  such  issue  by  ask- 
ing any  peremptory  instruction  to  find  againtit 
defendant  as  to  his  plea  for  rescission.  We 
therefore  cannot  sustain  said  assignment, 
which,  in  a  general  manner,  complains  of  the 
charge  without  questioning  the  sufficiency 
of  the  evid^ce  to  raise  the  issues  submitted. 

[1 1]  Paragraph  6  la  attacked  on  the  ground 
that  it  submits  an  erroneous  measure  of 
damages ;  appellant  contending  that  the 
measnre  of  damages  is  the  difference  be- 
tween the  con^deratlon  given  for  the  land 
and  the  value  of  the  land,  dttng  Geoi^  v. 
Hesse,  100  Tex.  44.  9S  S.  W.  107,  a  t*.  R.  A. 
(N.  S.)  804,  123  Am.  St  Bep.  772,  16  Ann. 
Ca&  466.  The  rule  laid  down  in  that  case 
applies  to  fraud  cases,  and  not  to  those  for 
breach  of  a  warranty. 

[13]  In  this  case  the  court  failed  to  submit 
any  measure  of  damages  for  fraudulent  rep- 
resentations, to  be  applied  If  defendant  had 
delayed  for  an  unreasonable  time  In  com- 
plaining, or  had  recognized  and  approved  the 
sale  after  knowle^  of  the  fraud,  and  there- 
fore lost  bis  xlc^t  of  reedssttm  under  para- 
graph 4  of  tile  conrffl  cha^.  Appellant 
complains  of  this  omission  in  tiie  proposition 
nnder  tiie  sev»teenth  asdgnment,  bnt.  as 
the  jury  found  tbr  resetsslm,  we  would  not 
reverse  the  Judgment  if  this  was  the  only 
error  complained  of. 

[14]  Paragraph  5  of  the  court's  char^  per- 
mits a  recovery  for  all  expendltarea  pleaded 
by  defendant  In  1S»  event  the  Jury  finds  de- 
foidant  entitled  to  a  resdsston,  and  tails  to 
limit  the  reoovery  to  sach.items  as  were  in- 
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corred  ^or  to  tbe  dlscov^  of  the  fiavd. 
This  Is  erroneous.  Defendant  cannot,  after 
Tepadiatlng  hia  purchase,  continue  to  im- 
proTe  the  place  and  recover  for  such  improve- 
ments. In  his  answer,  defendant  failed  to 
ttemize  his  eq>endltnres  bj  stating  when  and 
to  whom  they  were  paid.  Special  exceptions 
wwe  directed  1^  plalntlffa  at  the  answer  on 
this  account,  which  should  have  been  sus- 
tained. Assignment  No.  3  complains  of  such 
ruling,  bat  we  do  not  think  it  la  briefed  so  as 
to  merit  consideration,  and  only  pass  upon 
same  because  the  case  will  be  reversed  on 
other  grounds. 

The  special  diarge  complained  of  in  the 
twentieth  assignment  was  erroneous,  as  point- 
ed out,  but  we  think  the  Jury,  In  view  of  the 
general  charge,  and  of  expressions  contained 
in  the  special  c^rge,  were  not  misled  there- 
by to  believe  that  representations,  though 
tme,  could  be  the  basis  for  fraud.  The  as- 
signment la  overmled. 

[If]  By  assignment  42  complaint  is  made 
of  the  court's  refusal  to  permit  plaintiffs  to 
))roTe  their  general  reputation  for  honesty 
and  fair  dealing.  Our  courts  have  been  very 
liberal  In  permitting  testimony  of  general 
rotation  for  truth  and  veracity,  where  an 
attack  has  been  made  upon  parties  by  show- 
ii^  contradictory  statements  made  by  tliem 
or  by  testimony  of  circumstances  constituting 
an  attack  upon  their  credibility.  See  Hous- 
ton Electric  Co.  V.  Faroux,  126  S.  W.  922,  and 
cases  therein  cited.  It  haa  also  been  held 
by  this  court  that,  where  a  party  Is  charged 
with  trend  in  procuring  an  Insurance  policy 
njfoa  wtith  he  bronght  suit,  and  with  procur- 
ing the  property  to  be  bnmed,  his  character 
for  truth,  honesty,  and  tait  dealing  was  di- 
rectly assailed,  and  It  was  competent  for 
Itim  to  prove  that  his  general  reputation  for 
troth,  honesty,  and  fair  dealing  was  good. 
Fire  Asa'n  of  Philadelphia  t.  Jones.  40  S.  W. 
44.  Testimony  that  a  boy's  reputation  for 
bonesty  was  good  was  held  admissible  In 
a  case  where  he  was  charged  with  emb^le- 
lueat  Largeant  t.  Beard,  53  S.  W.  90.  See, 
also.  Word  t.  Houston  Oil  Co.,  144  S.  W. 
■tU;  Cudllpp  T.  Cumminga  Export  Co..  149 
s.  W.  447.  In  the  case  of  Boach  t.  Grume, 
41  S.  W.  86,  it  was  h^,  however,  that  a  de- 
fendant sued  npon  a  claim  that  be  h^d  land 
in  trust,  and  who  testifled  he  was  the  sole 
owner  thereof,  could  not  prove  his  good  r^u- 
tatiOD  for  honesty  and  fair  dealing.  Our 
vuurts  have  been  more  liberal  In  permitting 
Mich  evidence  than  the  weight  of  authority 
appears  to  warrant  See  Ghamberlayne  on 
the  Modern  Law  of  Evidence,  §{  3273,  3281, 
32S2.  We  are  nnwintng  to  extend  the  doc- 
trine further,  and  to  apply  it  In  a  case  where 
frand  Is  charged,  especially  where  such 
charge  is  not  based  upon  circumstances  from 
which  dilferent  Inferences  might  be  drawn, 
tut  It  Is  to  be  determined  by  virtue  of  the 
credit  to  be  given  to  the  testimony  of  the 


witnesses  as  to  whether  or  not  certain  state- 
ments were  made,  and  whether  or  not  they 
were  tme  or  false.  If  the  party  charged 
with  making  false  representations,  even 
though  it  is  charged  that  same  were  made 
knowingly,  can  be  permitted  to  strengthen 
his  testimony  by  proof  of  his  good  reputation 
for  honesty,  it  appears  reasonable  that  the 
other  party,  who  Is  sought  to  be  put  in  the 
attitude  of  seeking  to  unJusUy  mulct  his  op- 
ponent in  damages  to  which  he  is  bound  to 
know  he  Is  not  entitled,  should  also  be  per- 
mitted to  bolster  his  testimony  by  proof  of 
his  good  reputation  for  honesty.  Thus  a 
large  number  of  witnesses  would  be  called, 
and  the  controversy  resolved  Into  one  to  de- 
termine which  could  establish  the  best  repu- 
tation. We  overrule  the  assignment.  Cham- 
berlayne  Mod.  Law  of  Ev.  |  3282 ;  Greenleaf 
on  Ev.  §  54 ;  Underbill  on  Ev.  8  10. 

The  seventh  assignment  Is  sustained.  The 
error,  however,  is  one  which  would  not  re- 
quire a  reversal. 

[1<]  The  thirty-ninth  assignment  is  sus- 
tained. The  admission  made  by  appellee  for 
the  purpose  of  being  permitted  to  open  and. 
close  the  case  was  not  sufficient.  It  was  not 
made  In  the  language  of  rule  81  for  the  dis- 
trict and  county  courts,  but  was  carefully 
limited  to  an  admission  of  the  execution  of 
the  notes  and  liability  thereon.  Appellee 
contends  no  reservation  was  made,  but  the- 
very  expression  he  cites  In  support  of  bis 
contention,  which  exprraslon  occurs  near  the- 
end  of  the  admission,  is  qualified  by  a  refer- 
ence to  the  cause  of  action  therein  before- 
set  out  which  related  merely  to  the  notes.. 
All  qnesUon  of  the  execution  and  delivery  of 
the  deed,  containing  the  reservation  of  the- 
vendor's  lien,  Is  carefully  avoided.  It  ap- 
peara  that  appellee  deemed  It  unwise  to  ad- 
mit the  truth  of  the  allegaUon  with  respect 
to  Oie  execution  of  the  deed,  which  consti- 
tuted a  portion  of  the  contract  sued  upon  by 
appellants,  and  therefore  it  wis  still  incum- 
bent upon  appellants  to  make  such  proof  In 
order  to  establish  their  cause  of  action  as. 
claimed  in  their  petition.  If  there  be  one  af- 
firmative t&ct  important  to  a  recovery  by 
plaintiffs  not  admitted  by  defendant,  plain- 
tiff has  the  right  to  open  and  include. 
Steed  V.  Petty,  65  Tex.  490;  Sanders  v. 
Bridges,  87  Tex.  93,  2  S.  W.  663 ;  Dry  Goods 
Co.  V.  Bank,  81  Tex.  Civ.  App.  238,  71  a  W. 
804;  Taylor  v.  Reynolds,  47  Tex.  Civ.  App. 
344,  105  S.  W.  66;  Heade  v.  Logan,  110  S. 
W.  188;  Cockrell  v.  EUlson,  137  S.  W.  150: 
Ins.  Co.  V.  Baker,  10  Tex.  Civ.  App.  525,  31 
S.  W.  1072 ;  Berry  Bros.  t.  Fairbanks,  Morse 
&  Co..  51  Tex.  Civ.  App.  661,  112  S.  W,  429 ; 
Smith  V.  Bant,  74  Tex.  541,  12  S.  W.  221. 

Assignments  6,  8,  9,  10,  21,  22,  25,  30,  31, 
and  32  are  overruled. 

The  assignments  not  hereinbefore  disposed 
of  will  not  be  considered  because  not  suffi- 
cient or  not  briefed  in  accordance  with  the 
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roles.  Moat  of  ttiem  relate  to  mattera  al- 
ready dlscnfned,  wUle  others  r^te  to  qnes- 
tlons  wbldi  wlU  not  arise  upon  another  trlaL 
The  judgment  Is  rereised,  and  the  cause 
remanded. 

GABL,  J.,  being  of  counsel,  did  not  alt  In 
this  cause. 


WATSON  V.  RICE.    (No.  614.) 

(Cioart  of  Civil  Appeals  of  Texas.  Amarillo. 
Uarch  14,  1914.   Rehearing  Denied  ■  - 
April  25.  1914.) 

1.  Afpeax.  aitd  Ebbob  (i  1051*)— QuESTions 

BBVIEWABIB— ASSIONUENTS      09  EbBOB— 

RUUNGS  ON  EVIDBNCB. 

Where  facts  are  proved  without  ohjectioD, 
tiie  admiasioD  of  improper  testimonT  to  prove  the 
same  fa<^  cannot  form  die  basiB  for  an  asBign- 
ment  of  error. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  H  4161-4170:  Dec.  Dig.  | 
1061.*] 

2.  Appeal  and  Eeboe  (g  882*) —Questions 
Reviewable— Rulings  on  Evidbncb— Ob- 
jBcnoNB— Waives. 

A  party  who  did  not  object  to  evidence  es- 
tablishing a  fact,  and  who  requested  the  court 
to  submit  a  special  charge  on  the  point,  thereby 
waived  error,  if  any,  in  admitting,  over  his  oh- 
jection,  testimony  establiBhing  the  same  fact. 

[EkI.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  8501-3610;  Dec.  Dig.  | 
882.»J 

3.  Evidbncb  (9  418*)— Pabox.  Evidence— Va- 

BTINO  WBXTTEN  ImnBtTHENTS— GoHSID^BA- 
TION. 

Parol  evidence  to  show  the  real  cooaidera- 
tion  for  a  contract  is  admissible,  though  contra- 
dicting the  recited  consideration. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1912-1928  ;  Dec.  Dig.  |  419.*] 

4.  EviDEiTCB  (§  441*)— Pabol  Evidence— Ya- 

BTINO  WaiTTEN  INSTBUUENTB. 

Parol  evidence  of  the  terms  and  conditions 
on  which  a  negotiable  Instrument  has  been  de- 
livered to  the  payee  and  of  the  understanding 
between  the  parties  is  admissible. 

[EA.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1719,  172^-1763.  17e&-1845, 
2030-2047;  Dec  Dig.  fi  441.*] 

-6.  EviDEifcE  {|  444*)— Pabol  Evidence— Va- 

BYINQ  WbITTEN  iNSTBUifENTS. 

A  buyer  of  an  interest  in  a  machine,  who 
seeks  to  recover  from  the  seller  the  sum  paid  to 
bona  fide  indorsees  of  purchase-money  notes, 
may  prove  by  parol  the  agreement  under  which 
the  notes  were  given  and  show  that  the  seller 
orally  agreed  to  return  the  notes  if  the  buyer 
within  90  days  expressed  dissatisfaction  with 
his  purchase. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  §8  1829-1944,  2048;  Dec  Dig.  | 
444.*] 

6.  Sales  (8  126*)  — Cohtracts— Goivbtbuo- 

TION. 

Where  s  contract  of  sale  stipulated  that, 
if  the  buyer  was  not  satisfied  with  the  trans- 
action at  the  expiration  of  90  days,  the  seller 
would  repay  the  buyer  the  cash  paid,  and  re- 
turn the  notes  given  for  the  t>alance,  the  buyer 
was  not  required  to  call  on  the  seller  for  a  re- 
payment and  a  return  of  the  notes  before  the 
expiration  of  the  90  days,  provided  be  became 
dissatisfied  and  determined  to  do  so  before  the 
expiration  of  the  90  days. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  tS  313-317;  Dee.  Dig.  S  126.*] 


7.  Tbiai.  (I  192*)  — iNflmucnoNs  — Asbvhp- 

HON  OF  Fact. 

The  court  in  its  instructions  may  ntunung  a 
fact  established  by  uncontradicted  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Sf  432-434 ;  Dec.  Dig.  f  192.*] 

8.  Appeal  and  Ebbob  (|  1002*)— Yebdict- 

CONCLUSIVBNEaS. 

A.  verdict  on  conflicting  evidence,  rendered 
under  proper  instructions,  is  conclnuve  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eiror^^Cent  Dig.  H  893S^3£@7;  Dee.  Dig.  S 

8.  TbUL    (I  296*)— iNSTBITCnONB— SUBUIT- 
TIKG  iBStTES. 

Where  the  entire  charge  fairly  submlta 
plaintiff's  case  and  the  facts  set  up  in  defeDse, 
a  charge  submitting  plaintiff's  case  is  not  objec- 
tionable as  taking  defendant's  contention  from 
the  ju^  and  emphasizing  the  contention  of 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
^.^^H  706-718,  716,  716,  718;  Dec.  Dig.  I 

10.  Sales   (|  126*)— CoNTBAcns-<:k>NSTBUc- 

TEOn— RlOHTS  or  BUTEB. 

Where  a  contract  of  sale  gave  the  buyer  a 
specified  time  in  which  to  express  his  dissatis- 
faction, and  provided  that  thereupon  the  seller 
would  refund  the  cash  paid  and  return  the  pur- 
chase-money notes,  the  buyer  was  not  required 
to  express  his  dissatisfaction  before  the  specifie<l 
time,  though  he  acquired,  before  that  time, 
knowledge  of  the  facts  entitling  him  to  rescind. 

[Ed.  Note.— Fra-  other  cases,  we  Sales,  Cent 
Dig.  U  313-317;  Dec  DignTm*! 

Appeal  from  District  Oonr^  Potter  Conntr; 
J.  N.  Browning,  Judge. 

Action  by  W.  M.  Rice  against  H.  D.  Wat- 
son. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  AfOrmed. 

Synnott  &  Undenrood,  of  Amarllto,  for  ap- 
pellant Madden,  TmloTe  &  Klmbrough,  of 
Amarlllo,  for  appellee. 

HALL,  3.  This  la  an  appeal  from  the  dis- 
trict court  of  Potter  count?,  and  we  qaote 
from  appellant's  statement  of  the  nature  and 
result  of  the  salt  aa  folloVs :  "This  was  a 
salt  tta  damages  tor  breach  of  an  alleged 
contract  to  redeliver  notes  of  the  plaintiff. 
The  plaintiff  Rice  had  executed  notes  to  the 
defendant  Watson,  aggregating  $825,  and 
paid  the  defendant  $185  In  cash,  and  the  de- 
fendant negotiated  the  notes.  This  suit  was 
brought  to  recover  9186  in  cash  and  the 
amounts  of  the  notes  which  plaintiff  had  to 
pay  by  reason  of  their  having  been  transfer 
red  to  an  Innocent  purchaser,  and  he  based 
his  cause  of  action  upon  an  alleged  agree- 
ment, at  the  time  the  notes  were  executed 
and  the  cash  paid,  by  which  he  claimed  the 
defendant  Watson  agreed  to  redeliver  the 
notes  to  him  when  the  first  one  became  due 
and  repay  bis  cash  If  the  plaintiff  Rice  was 
dissatisfied  with  the  transaction  and  desired 
the  notes  returned  and  the  casta  repaid." 
The  case  was  tried  hefore  a  Jury,  resulting 
in  a  verdict  in  fftvor  of  the  plaintiff  Rice  for 
the  sum  of  $1,276.62,  and  Judgment  was  en- 
tered accordingly. 


'I'or  other  eases  sea  same  topic  and  section  NUMBER  la  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  B«p'r  laduet 

Digitized  by  Google 


Tex.) 


WATSON  v.  BICB 


107 


The  Bobstanoe  of  plalntlffB  amended  peti- 
tion 1b:  That  on  or  about  April  20,  1909,  the 
defendant  Watson  was  promoting  the  sale 
of  machinery  and  a  patent  right  for  making 
concrete  bnlldlng  blo<^8  ttnder  what  is  known 
u  the  Ferguson  system,  and  that  def^dant 
had  procured  14  other  parties  to  sign  a  cer- 
tain agreement  in  writing  by  which  said  par- 
ties agreed  to  pay  defendant  $15,000  for  one 
of  the  machines  for  making  such  bloclcs,  and 
a  certain  royalty  on  all  blocks  mannfactared 
by  them.  Tliat  thereupon  defendant  present- 
ed 8Qch  contract  to  plalntlfT  and  requested 
him  to  execute  the  same  as  the  fifteenth  man 
and  pay  plalntifF  $186  In  cash  and  execute 
three  notes  at  $275  each,  due  In  90  days,  6 
months,  and  9  months,  respectively.  The 
plaintiff  alleges  that  he  repeatedly  refused 
to  pay  such  cash  or  sign  the  agreement  or  to 
execute  the  notes;  that,  In  order  to  Induce 
him  to  do  so,  defendant  represented  to  plaln- 
tUT  that  thlB  machine  would  produce  a  better 
boUdlng  material  than  would  brick  and  pro- 
duce it  much  cheaper  than  brick,  and  pro- 
posed to  plaintiff  that.  If  be  would  execute 
the  papers  and  notes  and  pay  the  cash,  then. 
In  the  event  plaintiff  was  not  satisfied  with 
the  transaction  at  the  time  the  first  note  ma- 
tured, defendant  would  repay  plaintiff  such 
cash,  with  interest,  and  return  to  plaintiff 
hia  notes;  that,  relying  upon  sudi  promise 
to  return  the  notes  and  repay  the  cash,  he 
executed  contract  and  notes  and  paid  $185; 
that  the  90  days  intervening  between  the 
date  of  the  execution  of  the  papers  and  the 
maturity  of  the  first  note  was  given  to  plain- 
tiff  as  the  time  tn  which  he  should  Investi- 
gate tlie  merits  of  the  block  machines  and 
the  material  produced  thereby  and  determine 
whether  or  not  he  was  satisfied  with  the 
same  and  whether  or  not  he  would  demand 
the  return  of  tbe  notes  and  the  repayment  of 
the  money.  He  alleges  further  that  the  de- 
fendant Watson  fraudulently  represented  the 
merits  of  the  machine  and  material  produc- 
ed thereby,  and  that  all  of  his  representa- 
tims  In  regard  thereto  were  false ;  that 
plaintiff  was  Induced  thereby,  and  by  the 
promise  to  repay  bis  money  and  return  his 
notes  within  90  days,  to  consummate  the 
deal;  that  during  the  90  days  plaintiff  ex- 
pressed his  dissatisfaction  and  elected  to 
have  the  notes  and  money  returned  to  him; 
that  tbe  defendant  sold  and  transferred  the 
notes  to  a  bona  fide  purchaser?  and  that 
plaintiff  had  been  required  to  pay  them. 
There  was  prayer  for  the  principal  sum  of 
$1,000,  with  Interest  and  attorneys*  fees  pro- 
Tided  for  in  the  notes. 

The  substance  of  the  defendant's  pleading 
Is  tbat  the  machines  and  the  building  mate- 
rial produced  by  them  In  all  things  complied 
«ith  the  representations  made  by  defendant; 
that  tbe  dtlzeus  subscribing  thereto  appoint- 
ed a  committee,  of  which  plaintiff  was  a 
lumber,  to  test  the  machine  and  Its  products, 
which  was  done,  and  thereafter  plaintiff  ex- 
eeatedsald  notes  and  paid  tbe  fl56;  that,  at 


the  time  said  notes  were  executed  and  tbe 
money  paid  by  plaintiff,  defendant  was  not 
present  and  acting  and  did  not  make  aav  re^ 
resentaUons  whatever;  that  the  entire  con- 
tract was  evidenced  by  the  writings  contain- 
ed in  tbe  original  contract  and  notes;  that. 
If  there  was  any  agreement  to  release  plain- 
tiff ^om  hia  obligations,  the  agreement  of 
all  the  parties  was  subsequently  reduced  to 
writing,  and  defendant  had  no  notice  and 
knowledge  that  plaintiff  was  relying  upon 
any  such  agreement;  that  after  plaintiff  had 
made  another  Investigation  of  the  machine, 
and  visited  various  cities  for  this  purpose, 
and  was  fully  in  possession  of  all  the  facts, 
the  defendant  offered  to  release  him  from  all 
obligations  and  surrender  to  him  his  notes, 
which  proposal  plaintiff  refused  to  accept, 
thereby  ratifying  the  contract  and  estopping 
himself  from  this  suit ;  that,  long  after  the 
alleged  agreement  to  release  plaintiff,  the 
unconditional  promissory  negotiable  notes 
were  executed ;  and  that  thereafter  plaintiff 
assisted  in  securing  a  charter  for  the  com- 
pany, became  Its  general  manager  and  one 
of  the  directors,  and  continued  to  be  such 
manager  and  director  until  long  after  tbe  ma- 
turity of  said  first  note,  by  reason  of  which 
plaintiff  was  estopped. 

[1]  A  number  of  asslgnmenta  of  error  were 
grouped  by  appellant,  urging  tbe  general 
proposition  that  the  parol  evidence  tending 
to  prove  an  agreement  on  the  part  of  Watson 
to  return  the  notes  and  money.  If  appellee 
should  become  dissatisfied  within  90  days, 
tends  to  contradict  and  vary  the  terms  of  the 
written  contract,  consisting  of  the  subscrip- 
tion contract  and  the  notes  In  question,  and 
was  Inadmissible.  Tbe  record  shows  that 
this  evidence  was  objected  to  when  the  ap- 
pellee Bice  was  upon  tbe  stand,  but  the  wit- 
ness J.  W.  Cnidgington  testified  to  the  same 
facts  without  objection  on  the  part  of  appel- 
lant. The  testimony,  having  been  admitted, 
even  If  Improperly  done,  cannot  form  tbe  ba- 
sis for  an  assignment,  If  tbe  same  facts  are 
deduced  from  another  witness  without  ob- 
jection. 

[2]  Several  special  charges  were  asked  by 
tbe  appellant  covering  this  Issue,  and.  If  the 
position  of  appellant  was  tenable  otherwise, 
we  think  It  has  been  waived  by  not  objecting 
to  the  testimony  from  Crudglngton  and  by 
requesting  tbe  court  to  submit  special  charges 
npon  the  point  And,  even  if  the  matter  was 
properly  before  the  court  for  consideration, 
we  doubt  if  the  appellant's  contention  could 
be  sustained. 

[8-6]  This  is  not  a  suit  by  the  holder  of  the 
notes  themselves,  because  appellee  Rice  has 
paid  them,  and  his  petition  lias  the  double 
aspect  of  suing  for  the  recovery  of  his  money, 
based  upon  tbe  verbal  agreement  to  return 
the  money  and  notes  within  90  days  in  the 
event  he  should  become  dissatisfied,  and  also 
an  action  for  fraud  and  deceit  by  reason  of 
false  representations  alleged  to  hare  beeu 
made  by  appellant  with  reference  to  the  mer* 
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Its  of  tbe  nuudiliie  and  tbe  valve  ot  Its  pxod- 
nets  for  bnUdlng  pniposes.  The  eridence 
tends  to  Bbow  tbat  Rice  was  the  last  man 
who  consented  to  enter  Into  the  contract  for 
tbe  purchase  ot  the  machines,  and  that  he 
was  induced  to  enter  into  it  bj  the  promise 
on  the  part  of  appellant  to  retam  him  his 
money,  with  10  per  cent  interest  and  his 
notes,  if  he  sAionld  become  dissatisfled  within 
the  90  days.  Tbe  contention  on  tbe  part  of 
appellee  is  ttiat  such  promise  was  part  of  tbe 
consideration  for  the  execution  ot  the  notes 
and  subscription  contract ;  and  it  Is  well  es* 
tablished  in  tliis  state  that  parol  evidence  is 
admladble  to  establish  tbe  real  consideration 
for  a  contract  although  It  may  tend  to  vary 
vc  contradict  the  redted  consideration ;  and 
it  has  further  been  frequently  Iteld  that  parol 
testimony  Is  admissible  to  show  the  terms 
aud  conditions  upon  which  a  written  instru- 
ment  and  even  negotiable  instruments  have 
been  delivered  to  the  payee,  and  to  show  the 
entire  understanding  and  agreement  between 
the  parties.  Under  this  rule  it  has  been  held 
that  where  one  signed  a  contract,  agreeing  to 
tabe  a  certain  amount  of  street  car  advertis- 
ing from  another  at  a  given  rate,  and  deliv- 
ered It  to  the  latter'3  agent,  the  former  could 
show.  In  an  action  on  the  contract,  that  tbe 
real  contract  was  an  oral  agreement  for  a 
less  amount  at  a  lower  rate,  and  that  he 
signed  the  written  contract  so  that  his  order 
might  be  shown  to  other  prospective  custom- 
ers, without  disclosing  that  he  had  been  giv- 
en a  lower  rate.  Southern,  etc..  Ad.  Co.  v. 
Metrlpole  S.  M.  Co.,  91  Md.  61,  46  Atl.  513. 

If  Watson  bad  sued  upon  the  notes  It  Is 
clear  that  the  appellee  could  have  pleaded 
failure  of  consideration  and  Interposed  the 
defense  that  tbe  machine  did  not  fulSIl  the 
warranty ;  and,  In  our  opinion,  the  appellee's 
position  Is  not  altered  for  the  worse  because 
be  has  been  forced  to  pay  ofC  the  notes  and 
now  seeks  to  recover,  basing  his  action  upon 
fraudulent  representations  and  the  agreement 
above  set  out  It  Is  held  tbat,  if  the  writing 
la  Invalid  so  that  it  never  had  any  legal 
effect,  the  rule  denying  the  admission  of 
parol  evidence  has  no  application,'  and  Ube- 
wise  where  Its  validity  is  questioned  on  the 
ground  of  fraud.  2  Elliott  on  Contracts,  i 
1629.  The  author  quoted  further  says:  "The 
question  usually  is  a^  to  whether  the  parol 
evidence  sought  to  be  introduced  contradicts 
or  alters  the  written  contract  or  leaves  it  to 
stand  unchanged  and  simply  tends  to  ^tab- 
lish  an  additional  collateral  agreement.  It  is 
often  difficult  to  determine  this  question,  and 
there  Is  much  conflict  among  the  authorities. 
The  form  lu  which  the  question  arises  may 
sometimes  be  an  Important  factor  in  deter- 
mining the  admissibility  of  the  evidence,  and, 
referring  to  leases.  It  la  said  that  a  part  of 
the  conflict  in  the  decisions  may  be  explained 
if  we  observe  that  it  is  one  question  whether 
such  a  collateral  agreement  may  be  proved 
for  the  purpose  of  sustaining  an  action  for 


its  breadt  and  a  dlfferoit  qocsUon  whether 
it  may  be  proved  for  the  purpose  of  det6at- 
Ing  an  action  on  the  written  lease."  An- 
other  writer  suggests  the  following  tost  for 
determining  whethn  a  parol  afreoDent  is 
collaterally  admissible:  If  It  Interferes  with 
the  writing  it  cannot  be  proved.  If,  on  tbe 
other  hand,  it  relates  to  a  matter  b^rond  the 
scope  of  the  written  contract,  the  writing  does 
not  affect  it  In  each  case  It  most  be  detez^ 
mined  from  the  character  of  the  writing  and 
from  the  circumstances  ot  tlie  case  whether 
tbe  parol  agreement  offered  to  be  proved  was 
in  regard  to  a  matter  which  It  is  reasonable 
to  lufa  the  parties  thought  settled  by  the 
terms  of  the  wilting  and,  if  It  was,  evidence 
to  show  It  should  be  excluded.  The  writing 
most  apeak  just  so  tar  as  It  is  fair  to  con- 
clude that  the  parties,  acting  as  reasonable 
men,  and  using  intelligible  language,  int^ded 
It  should  speak,  and  no  further,  id.  {  1633. 
"There  Is  also  a  class  of  cases  in  which  It  Is 
held  that  parol  evidence  of  a  collateral  con- 
temporaneous agreement,  which  assumes  the 
contract  as  indicated  by  the  writing  and  un- 
dertakes to  deal  with  some  contingency  or 
new  relation  of  the  parties  in  the  future, 
that  may  arise  under  tbe  written  agreement, 
is  admissible."  Id.  i  1634.  ''The  general  rule 
which  excludes  parol  evidence,  when  offered 
to  contradict  or  vary  the  terms,,  provisions,  or 
legal  effects  of  a  written  Instrument,  Is  sub- 
ject to  many  qualifications.    Among  these 
qualifications  is  one  to  the  effect  that  con- 
ditions relating  to  condlttons  precedent  may 
be  shown  by  extrinsic  evidence.    A  party 
who  concedes  that  the  instrument  evidencing 
the  contract  was  placed  in  the  possession  of 
the  party  seeking  relief,  but  claims  that  the 
latter  took  it  with  the  understanding  tbat  it 
was  not  to  go  Into  effect  until  the  happening 
of  some  other  or  further  event,  and  that  such 
event  has  not  transpired.  Is  not  considered  as 
one  seeking  to  vary  or  contradict  a  written 
contract,  but  Is  one  endeavoring  to  show  that 
no  contract  between  the  parties  ever  In  fact 
came  into  existence.    For  this  reason  evi- 
dence of  such  conditions  precedent  is  held 
admissible.   The  cases  which  so  hold  merely 
give  recognition  to  the  well-settled  rule  that 
an  Instrument  may  be  delivered  by  one  party 
to  another  to  take  effect  on  the  happening  of 
a  contingency,  and  that,  by  such  collateral 
agreement,  the  legal  operation  of  the  writiiig 
Is  merely  postponed  until  the  happening  of 
the  contingency."   Id.  i  1636.   We  think  the 
court  did  not  err  In  admitting  the  testimony 
and  in  overruling  the  exceptions  and  submit- 
ting the  question  to  the  Jury.  Merchants* 
National  Bank  v.  McAnnulty,  31  S.  W.  1091 ; 
Id.,  89  Tex.  124,  33  S.  W.  963;  Downey  v. 
Hatter,  48  S.  W.  32;  Pope  v.  Taliaferro,  115 
8.  W.  309 ;  Mfg.  Co.  v.  Powell,  78  Tex.  53, 
14  S.  W.  245 ;  I.  &  Q.  N.  Ry.  Co.  v.  Dawson. 
62  Tex.  282. 

[I]  The  appellee's  allegation  was  that.  It 
the  plaintiff  was  not  satisfied  with  his  con- 
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tract  ftt  fbe  time  of  the  matnilty  ot  the 
first  note,  ttien  the  appellant  would  rellere 
blm  ot  tale  obligation  and  refund  the  cash 
paymnit  and  retnm  the  notes.  The  pro<tf 
sastalned  'this  allegation.  Under  this  state 
of  the  pleadings  and  erldoice,  It  -wab  not 
neccssarr  for  the  app^ee  to  call  upon  ap- 
pellant fbr  a  retnm  of  flie  notes  and  repay- 
ment ot  the  money  prior  to  the  expiration  of 
tbe  90  days,  prorlded  he  became  dlssatls- 
fled  and  determined  to  do  w  before  the  ez- 
Idratfon  of  said  time.  The  evidence  tends 
to  show  that,  at  the  time  the  first  note  ma- 
tared,  Watson  was  not  in  the  state,  and  It 
farther  shows  that,  notwi^standlng  his 
BRreement,  he  had  transferred  the  notes  to  the 
bank  at  Shattnck,  Okl.,  within  seven  days 
from  the  date  of  their  execution.  In  our 
opinion  the  court's  ch?.rge  Is  not  subject  to 
the  crltldsm  urged  in  the  thirty-fifth,  forty- 
seventh,  fifty-third,  and  fifty-ninth  assign- 
menta  of  error. 

[7]  The  thirty-sixth  and  thirty-seventh  as- 
eicniuenta  of  error  complain  of  this  portion 
of  the  third  paragraph  of  the  charge  that 
if  the  Jury  "find  from  the  evldenee  that  de- 
fendant, soon  after  the  execution  of  said 
three  notes,  negotiated  or  transferred  said 
notes  to  an  Innocent  punAaser  t>efore  ma- 
turity of  the  first  note,  thereby  placing  them 
beyond  his  control,  and  that  plaintiff  was 
compelled  to  pay  said  notes,"  etc.,  and  Insists 
tbat  it  assumes  that  tbe  notes  were  placed 
beyond  the  control  of  tbe  appellant.  The 
oncoDtroverted  evidence  shows  that  appel- 
lant sold  the  notes  to  an  Oklahoma  bank, 
which  bank  in  turn  sold  them  to  an  Amarlllo 
bank  for  valne  before  their  maturity,  and 
without  notice  of  any  infirmity  existing  in 
them.  It  is  not  error  for  tbe  court  In  Its 
diarge  to  assume  the  truth  of  uncontro- 
Terted  evidence. 

[1]  Under  the  fortieth,  forty-first,  and  six- 
ty-first assignments  of  error,  appellant  eom- 
plaloa  that  the  court  Instructed  tbe  Jury  not 
to  consider  the  question  of  defendant's  ten- 
der to  cancel  their  agreement  If  there  was 
error  in  this  charge,  it  was  In  assuming  that 
the  defendant  Watson  bad  made  a  tender. 
Tbe  evidence  falls  to  show  that  any  sudi 
tender  as  the  law  requires  was  made  by  him 
at  that  time,  and  we  think,  under  the  agree- 
ment Rice  had  the  full  time  stipulated  In 
which  to  decide  whether  he  would  retain  his 
stock  or  demand  a  rescission  of  his  subscrip- 
tion. The  question  of  Rice's  knowledge  of 
the  conditions  and  of  the  truth  or  falsity 
of  the  representations  which  had  been  made 
was  pro[)erly  submitted  by  tbe  conrt  under 
fonfilctlng  evidence,  and  has  been  settled  by 
the  verdict  of  the  Jury.  We  think  the  court 
correctly  refused  the  instruction  requested  by 
appellant  upon  this  Issue. 

Ill  Under  the  forty-flfth  and  flfUetb  aa- 


signmenta  of  error  an>ellant  tnaists  lliat  the 
court  erred  In  tiie  fifth  and  serentii  para- 
graphs of  his  general  charge,  wherein  flie 
Jury  are  instructed  that  if  they  believe  the 
machines  and  the  materials  and  the  process 
In  manufacturing  fall  to  produce  the  con- 
crete cement  blocks  of  the  class,  character, 
value,  durability,  and  costs  of  producing, 
substantially  as  represented  by  the  defend- 
ant and  as  alleged  by  lOalnUft.  and  that  the 
failure.  If  any,  to  make  su<di  blocks  was 
due  to  unsklllfulness  in  the  operation  of  said 
machine  and  preparation  of  the  material, 
to  find  for  the  defendant  The  charge  Is 
criticised  because  It  takes  the  defendant's 
contention  from  the  jury  and  emphasizes  the 
plaintiff's  contention.  If  we  read  the  en- 
tire charge,  we  find  that  the  court  has  fairly 
submitted  the  plaintiff's  case,  as  well  as  the 
facts  set  up  In  defense  by  tbe  defendant  up- 
on this  question.  These  assignments  are 
overruled. 

[1 0]  The  remaining  assignments,  which  re- 
late to  the  question  of  ratification  and  the 
sufficiency  of  the  charge  In  other  respects, 
are  overruled.  The  evidence  does  not  show 
conclusively  that  appellee  was  thoroughly 
cognizant  of  the  defects  and  shortcomings 
prior  to  the  expiratioa  of  the  90  days.  The 
express  terms  of  the  contract  gave  him  a 
^peclfic  time  In  which  to  express  his  dissatis- 
l&ction,  and  to  hciA  that  he  should  have  ex- 
pressed It  sooner,  eran  though  he  had  come 
Into  full  knowledge  of  all  the  facts  and  cir- 
cumstances entitling  him  to  rescind,  would 
be  to  make  a  new  contract  for  the  parties. 

The  evidence  admitted  by  the  court  and 
complained  of  by  the  eleventh  and  nineteenUi 
as^gnmoitB  of  error  should  not  have  been 
permitted;  but  since  the  same  fhets  were 
elicited  without  objection  from  other  wit- 
nesses and  at  otlier  ttmes  during  tbe  trial, 
the  error  is  harmless.  13ie  evidmce  ot  ap* 
P^lee.  to  the  dfeet  that  he  had  observed  cer- 
tain publications  bearing  an  cement  as  a 
building  material,  and  had  ftrand  no  refer, 
ence  in  them  to  the  Ferguson  system,  was 
properly  admitted  in  rebuttal  to  the  evidence 
of  defendant's  witness  Jam^  Barron. 

The  last  three  assignments,  submitted  to- 
gether, go  to  the  sufficiency  of  the  evidence  to 
support  the  verdict  and  the  Judgment.  The 
evidence,  taken  as  a  whole,  while  sharply 
conflicting  upon  the  main  Issues,  Is  suffi- 
cient to  sustain  both  theories  of  tbe  case  in- 
sisted upon  by  plaintiff  in  the  court  l>e1ow. 

Upon  a  review  of  the  entire  record,  we 
believe  a  proper  verdict  and  Judgment  has 
been  rendered,  and  such  matters  as  may  be 
deemed  irregularities  in  tbe  conduct  of  the 
trial  have  not  affected  the  determination  of 
the  case  upon  its  merits. 

We  therefore  affirm  the  Judgment. 
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CALDWELL  v.  STALCUP  et  aL    (No.  687.) 

(Coart  of  GItU  Appeals  of  Texas.  AmariUo. 
March  28.  1914.    On  Motion  for  He- 
hearing,  AprU  20,  1914.) 

1.  contbacts  ({  6*)— gohsisnotivk  oostuot 
— Atiobzikt'b  Fees. 

A  bank  to  which  notes  were  indorsed  ofreed 

with  plaintiff,  an  attorney,  that  he  ahoald  sue 
on  the  notes  and  have  for  bis  services  the  10 
per  cent,  attorney's  fees  stipulated  therein,  and 
the  banb  afterwards  transferred  the  notes  pend- 
ing the  salt  there<m  under  an  agreement  that  the 
transferee  should  carry  out  the  agreement  with 
plaintiff,  who  agreed  to  look  to  the  transferee 
lor  payment  for  bis  services.  The  notes  were 
aiterwards  transferred  to  defendant,  who  be- 
came a  party  to  the  salt;  but,  before  he  be- 
came a  party  thereto,  he  knew  that  plaintiff  had 
Bued  on  the  notes,  and  of  the  agreement  under 
which  he  did  so.  Defendant  iHx>Gured  another 
attorney  to  intervene  in  the  suit  for  him  be- 
fore judgment  was  rendered,  agreeing  to  credit 
him  with  $60  for  his  services,  and  the  jud^ent 
was  taken  in  defendant's  name,  instead  of  m  the 
name  of  the  bank.  Held,  that  defendant  was 
bound,  as  on  a  constructive  or  quasi  contract, 
to  pay  to  plaintiff  the  attorney's  fees  recovered, 
after  allowing  defendant  a  credit  for  the  $50 
paid  by  him  to  the  other  attorney. 

(Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  7;  Dec  Dig.  8  5,»] 

On  Motion  for  Rehearing. 

2.  ABBIOffKENTS  (|  48*)— EQUITABU  ABSIQN- 

Hsnr.  • 

An  agreement  between  plaintiff,  an  attor- 
ney* and  the  owners  of  notes  by  which  plaintiff 
was  authorized  to  bring  suit  on  the  'notes  in 
consideration  of  the  10  per  cent,  attorney's  fees 
8tii>ulated  for  therein  operated  as  an  equitable 
assignment  of  such  attorney's  fees  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  I  133;  Dec.  Dig.  S  4a*] 

Appeal  from  Potter  County  Court;  W.  M. 
Jeter,  Judge. 

Action  by  R,  E.  Stalcup  against  E.  W. 
Caldwell  and  others.  From  a  Judgment  for 
plaintiff,  the  defendant  named  appeala.  Af- 
firmed. 

J.  B.  HI  Stahl,  of  Stratford,  and  Synnott  & 
Underwood,  of  Amarlllo,  for  appellant  Coop- 
er, Merrill  &  Lumpkin  and  Beeder  &  Dooley, 
all  of  Amarlllo,  and  M.  Cammack,  of  atzat- 
ford«  for  appelleea. 


HUFF,  0.  J.  B.  B.  Stalcup  brought  Bnlt 
In  title  Justice  court  against  National  Bank 
of  Commerce,  tiie  First  National  Bank  of 
Stratford,  and  E.  W.  Caldwell,  for  services 
rendered  under  a.  contract  In  the  case  of 
National  Bank  of  Commerce  W.  a>.  Dortcta, 
In  tbe  district  court  of  Sherman  county,  Tex., 
on  a  fee  for  such  services,  $211.40,  with  a 
credit  of  $60,  leaving  balance  due  of  $161.40. 
The  case  vras  tried  In  the  justice  court,  in 
which  Judgment  was  rendered,  and,  from  that 
Jadgment,  appealed  to  the  county  court  In 
which  last  court  Judgment  was  rendered  in 
favor  of  B.  B.  Stalcup  for  the  amount  aued 
for  against  the  First  National  Bank  of  Strat- 
ford and  E.  W.  Caldwell,  and,  in  case  the 
bank  should  pay  the  Judgment;  then  In  Its 


favor  over  against  B.  W.  Caldwell  for  the 
amount  so  paid,  and  In  favor  of  the  National 
Bank  of  Commerce  from  which  Judgment  B. 
W.  Caldwell  appeals. 

The  facts  show  that  T.  D.  Lipscomb  sold  to 
W.  T.  Dortch  a  tract  of  land,  and  as  part  con- 
dderatlon  took  three  notes  for  the  sum  of 
$800  each.    One  of  these  notes  was  trans- 
ferred   to    Galbraith-Foxworth  Company, 
which  company  placed  that  note  in  the  hands 
of  B.  E.  Stalcup  as  an  attorney  to  bring  suit, 
which  he  did.    Lipscomb  was  Indebted  to 
the  National  Bank  of  Commerce  of  Amarlllo  In 
the  sum  of  $1,500,  and  as  security  he  trans- 
ferred the  other  two  notes  for  $800  each  to 
said  bank  as  collateral  security.    After  the 
Indebtedness  of  Lipscomb  fell  due,  and  the 
two  notes  of  $800  each  held  by  It  were  due, 
that  bank  delivered  the  two  notes  to  B.  £. 
Stalcup,  the  attorney  and  appellee  herein,  for 
the  purpose  of  suit  which  he  brought  The 
agreement  with  the  bank  and  Stalcup  was 
that  he  should  have  the  10  per  cent  stipulat- 
ed for  the  notes.  Afterwards  the  two  suits, 
one  of  Galbraith-Foxworth  against  Dortch 
and  the  Bank  of  Comm^ce  against  Dortch, 
were  consolidated  and  finally  prosecuted  to 
Judgment,  which  was  rendered  In  1913,  in- 
cluding the  attorney's  fees  on  all  the  notes. 
However,  previous  tx>  Judgment  Lipscomb 
made  arrangements  with  the  First  National 
Bank  of  Stratford  to  procure  money  with 
which  to  pay  olt  the  note  held  by  the  Bank 
of  Commerce,  under  an  agreement  that  the 
Stratford  bank  should  take  the  collateral 
notes  and  suit  and  bold  as  collateral  to  the 
obligation  to  it  by  Lipscomb.  The  Bank  of 
Commerce  consented  to  so  transfer  the  note 
on  condition  that  the  Stratford  bank  should 
become  liable  for  the  attorney's  fees  Qierein, 
and  should  carry  out  its  agreement  with 
Stalcup,  and  that  Stalcup  would  release  it 
from  further  liability  on  Its  cmitract  with 
htm.   The  Stratfwd  bank  assented  to  this, 
and  Stalcup  agreed  to  look  to  tiie  Stratford 
bank.  It  antears,  also,  that  service  had  not 
been  obtained  in  the  suit  on  file,  and  It 
was  continued  for  the  jnirpose  of  service,  and 
by  agreement  of  parties  thereto  that  the 
cases  should  be  consolidated.    It  appears 
that  Upscomb  was  also  indebted  to  B.  W. 
Caldwell  for  some  amount  not  shown  by  the 
record,  and  that  Caldwell  agreed  to  take  the 
notes  and  as  part  payment  therefor  credit 
Upsoomb's  account  with  same,  and  that  be 
should  pay  the  difference  between  the  ac- 
count and  the  value  of  the  notes,  which  be 
did,  and  that  money  was  paid  into  the  Strat- 
ford, bank  on  Lipscomb's  Indebtedness,  and 
that  bank  turned  over  to  Upscomb  the  two 
notes;  Lipscomb  agreeing  to  protect  Stalcup 
In  his  attorney's  fees.    Caldwell's  testimony 
Is  to  the  effect  that  at  that  time  he  had  no 
notice  that  suit  had  been  instituted  on  these 
two  notes.  Both  notes  were  past  due  at  ttie 
time  Caldwell  procured  them.  The  evldenoa 
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b  sDfllelMit  to  warrant  the  court  in  finding 
that,  before  CJaldwell  made  himself  a  party  to 
the  inlt  then  pending,  he  knew  that  Stalcop 
bad  charge  of  these  notes  and  bad  sued  there- 
on. Caldwell's  testlmcMiy  shows  that  he  em- 
ployed one  Badolpb,  who  was  an  attorney, 
and  who  was  indebted  to  him,  for  the  smn  of 
to  Interrene  In  the  salt  then  pending 
in  his  behalf,  and  that  Bndolph  should  hare 
credit  on  his  accoant  with  Caldwell  for  that 
amount.  Rudolph,  before  Judgment  was  ren- 
dered, appeared  for  Caldwell  and  intervened 
In  the  suit  Stalcnp  agreed  with  Bndolph 
tliat  he  would  give  Rudolph  $50,  or  credit 
Us  fee  with  fSO,  the  amount  Rudolph  was  to 
receive,  and  the  Judgment  was  then  taken  in 
the  name  of  B.  W.  Caldwell,  Instead  of  the 
Bank  of  Oonuuerce,  foreclosing  for  the 
amount  sued  for,  together  with  attorney's 
fees  on  the  land.  The  testimony  is  sufficient 
to  show  tliat  Stalcait  never  in  fact  relln- 
quished  the  control  and  possession  of  the 
notes,  and  that  the  Bank  of  Commerce  and 
the  Stratford  bank  and  lipscomb  recognized 
Us  right  to  control  these  notes. 

[1]  Under  the  facts  of  this  case,  we  think 
that  the  agreement  entered  into  between  the 
Bank  of  Commerce  and  Stalcnp  had  the  ef- 
fect to  transfer  him  10  per  cent  of  the  prin- 
cipal and  interest  due  on  the  notes  aa  at- 
torney's f6bs.  Suit  was  brought  and  prose- 
cuted to  Judgment  under  that  agreement 
The  Stratford  bank  took  an  assignment  of 
the  note  and  suit  with  the  express  agreement 
that  the  10  per  cent  should  be  paid  to  Stal- 
cQp  as  his  compCTsatlon.  Lipscomb  procured 
the  notes  retransferred  to  him  under  the 
same  agreemmt  The  suit  thereon  remained 
on  the  docket  under  all  the  transfers.  Cald- 
well purchased  the  notes,  he  says,  without 
actual  notice  of  the  suit,  but  after  they  were 
dQ&  The  evidence  Is  sufflci^it  to  support 
the  flading  of  the  court  that  long  before  Judg- 
ment was  obtained  he  recognized  Stalcnp  as 
in  attorney  in  the  case.  Thereafter  he  had 
himself  made  a  party  to  that  suit,  and  a 
Judgment  was  taken  In  his  name.  Instead  of 
the  name  of  the  National  Bank  of  Conmierce, 
in  irhose  name  It  had  been  prosecuted  up  to 
that  time.  Under  that  suit  Caldwell  procur- 
ed Judgment  for  the  10  per  cent  as  attorney's 
fees.  These  fees,  by  agreement,  and  under 
the  service  rwdered,  belonged  to  Stalcup, 
and  unless,  upon  some  equitable  ground, 
Caldwell  Is  released,  he  should  have  paid 
them  over  to  Stalcnp.  The  Supreme  Court 
has  h^d  that  a  provision  of  the  kind  set  out 
in  the  notes  In  question  Is  in  the  nature  of 
an  Indemnity  against  the  cost  of  procuring 
Jndgment,  and,  unless  they  are  shown  to  be 
unreasonable  or  unconsdonabie,  the  holder 
of  the  notes  may  recover  them.  Lanier  v. 
Jones,  104  Tex.  247,  136  S.  W.  255;  Bank 
T.  Boblnson,  104  Tex.  166,  135  S.  W.  372. 
Before  Caldwell  procured  Judgment  be  knew 
that  Stalcnp  had  brought  the  suit  and  was 
pnmecatlug  it  Up  to  that  time  he  had  been 
out  but  ISO  additkHial  as  attoniey*i  fees. 
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Stalcup  gave  his  account  credit  for  that 
amount  so,  if  he  had  no  notice  of  the  agree- 
ment when  he  purchased  the  notes,  or  when 
he  employed  an  attorney,  he  was  put  upon 
notice  that  another  attorney  had  been  em- 
ployed to  procure  the  Judgment  upon  these 
notes  before  he  took  the  Judgment  for  the 
full  amount  of  the  stipulated  attorney's  fees 
as  his  Indemnity,  when  his  costs  were  in 
fact  only  |50.  This  was  a  fund  to  which  the 
two  banks  looked  Co  pay  the  attorney's  fees, 
and  was  the  fund  for  which  Stalcup  agreed 
to  do  the  work.  We  think  equity  and  right 
Is  satisfied  when  Caldwell  gets  credit  for 
the  $50  paid,  and  that  it  would  not  be  Just 
for  him  to  appropriate  the  remainder  to  his 
use  and  leave  the  Stratford  bank  to  pay  this 
obligation  out  of  some  other  fund  than  these 
fees.  Caldwell  having  appropriated  the 
funds  to  his  use,  which,  by  agreement  with 
parties-  who  then  had  the  right  to  make  the 
same,  belonged  to  Stalcup,  he  should  be  held 
to  pay  the  Stratford  bank  in  case  It  has  to 
pay  Stalcup.  We  think  this  is  a  constructive 
or  quasi  contract  (Simpkins  on  Contracts  [3d 
Ed.]  471)  which  the  law  will  impose  on  Cald- 
well in  order  that  toU  Justice  may  be  done 
by  all  partlea 

We  believe  the  trial  court  has  correctly  de* 
dded  this  case,  and  It  will  therefore  be  af- 
firmed. 

On  Motion  for  Rehearing. 

In  view  of  appellant's  motion  for  rehear- 
ing, we  make  the  following  addltkuiol  flndlng 

of  fact: 

Stalcup  testified :  "Mr.  Galbraith,  for  the 
bank,  at  the  time  the  notes  were  placed  with 
■  me,  and  later  Mr.  Bynum,  in  person,  contract- 
ed to  pay  me  the  10  per  cent  provided  In 
said  notes  as  attomeor's  tees  for  makii«  the 
collection. " 

Mr.  Bynum,  cashier  of  the  National  Bank 
of  Commerce,  testified:  "We  agreed  to  pay 
Judge  Stalcup  the  10  per  cent,  stipulated  in 
the  notes  as  his  fees  in  the  matter.  We 
promised  to  pay  Judge  Stalcup  the  10  per 
cent  of  the  notes  for  his  fees;  but  tbe  First 
National  Bank  of  Stratford  agreed  to  take 
our  place,  and  Mr.  Stalcup  agreed  to  it,  and 
to  look  to  the  Stratford  bank  for  his  fees." 

The  cashier  of  the  First  National  Bank  * 
of  Stratford  testified:  "Our  bank  agreed 
with  the  National  Bank  of  Commerce  that 
we  would  assume  their  contract  with  Stalcup. 
Lipscomb  had  agreed  all  along  that  he  would 
pay  these  fees  as  he  was  the  person  In  real 
interest  I  was  willing  that  the  attorney's 
fees  should  be  paid  out  of  the  proceeds  of 
the  foreclosure,  and  it  was  my  understanding 
that  the  fees  were  to  be  paid  after  tbe  fore- 
closure was  consummated." 

[2]  We  think,  under  the  agreement  of  the 
parties,  that  Stalcup,  as  an  attorney  for  the 
collection  of  the  notes  in  question,  was  in 
eftect  an  equitable  assignment  of  the  amount 
due  the  attorney  for  such  service.  MUmo 
National  Bank  t.  Oonvexy,  8  T«e.  OIt.  App. 
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181,  27  S.  W.  822.  CaWwell,  by  virtue  of 
tbU  suit  and  the  services  raideied  by  Stal- 
cup,  in  obtaining  tbe  Judgment,  secured  10 
per  cent  on  the  amount  of  tbe  notes,  wblch 
otberwlse  he  was  not  entitled  to,  and  whl<A 
he  did  not  pay  for  when  he  purchased  tbe 
notes.  This  10  per  cent  was  Stalcnp's  under 
tbe  contract,  and  any  sort  of  diligence  or 
Inquiry  on  the  part  of  Caldwell,  when  he  pur- 
chased these  notes,  would  have  given  him  no- 
tice of  this  assignment.  We  think  tbe  case 
was  properly  disposed  of,  and  tbe  motion  is 
therefore  overmled. 


BIRD  V.  LESTER  et  a1.    (No.  576.) 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
March  14,  1914.    Rehearing  Denied 
April  25,  1914.) 

1.  Husband  and  Witb  (J  119*)— Conveyanc- 
es— Sefabatb  Estate. 

A  conveyance  by  a  husband  to  his  wife 
by  a  deed  reciting  a  valuable  consideration  and 
duly  recorded  vetted  title  in  the  wife  as  her 
separate  property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {{  424-429,  447;   Dec.  Dig. 

i  iifl.*i 

2.  Specific  Pekfobuancb  (8  116%*)  — Pbo- 
OEBDiNos—PutAOiNo— Petition. 

A  petition  for  specific  performance  and 
for  damages  if  specific  performance  is  impos- 
sible, which  showed  on  its  face  that  the  vendor 
did  not  own  the  iand  at  the  time  he  contract- 
ed to  sell,  was  subject  to  general  demurrer  as  to 
the  portion  seeking  Bpedw  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  IMg.  S  876;  Dec.  Dig.  §  116%.*] 

8.  Vendor  and  Pcbcraber  (5  349*)— Con- 

THACT— BBEACH  BT  VENOOft— DaKAOBB  RS- 

CO  VESA  BUG — PURCHASEB. 

A  petition  seeking  damages  to  the  amount 
of  the  difference  between  the  contract  price  and 
market  value,  for  failure  to  convey  land  that 
defendant  did  not  own  when  he  contracted  to 
sell  it,  which  did  not  allege  fraud  or  a  willful 
refusal  to  convey,  was  subject  to  general  de- 
murrer, as  plalntiif  was  not  entitled  to  recover 
such  damages. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  g|  1033,  1039-1042 ;  Dec. 
Dig.  §  349.*] 

Error  to  District  Court  Garza  Countyj 
W.  R.  Spencer,  Judge. 

Action  by  J.  A.  Bird  against  J.  P.  Lester 
and  others.  From  a  Judgment  on  demurrer 
for  defendants,  plaintiff  brings  error.  Af- 
firmed. 

See,  also,  163  S.  W.  658. 

R.  N.  Grlsbam,  of  Sweetwater,  for  plain- 
tiff In  error.  J.  D.  Martin,  of  Alpine,  and 
Hlgglns  &  Hamtlton,  of  Snyder,  for  defend- 
ants in  error. 

HALL,  J.  The  plaintiff  In  error  institated 
this  suit  In  the  district  court  of  Garza  coun- 
ty, against  defendants  in  error,  J.  P.  Lester 
and  wife,  Loula  Lester,  and  their  vendees, 
H.  G.  Smith  and  J.  P.  Crowley.  The  peti- 
tion contains  three  counts.  In  the  first  count 
plaintiff  in  error  seeks  spedflc  performance 
of  a  certain  contract  executed  la  the  name 


of  J.  P.  Lester,  in  which  tiie  name  of  Louis 
Lester  was  signed  "by  J.  P.  Lester,"  and  re- 
citing that  the  said  Lester  had  executed  a 
deed  of  conveyance  to  a  certain  section  of 
laud  described  in  the  contract  for  and  In  con- 
sideration of  the  sum  of  92,500,  paid  to  the 
said  Lester  by  the  said  Bird,  as  follows: 
"That  whenever  the  above  deed  Is  dnly  execut- 
ed and  signed  by  the  wife  of  the  party  of  tbe 
first  part  and  returned  to  the  first  National 
Bank  of  Post  Qty,  Texas,  the  said  J.  A 
Bird,  party  of  the  second  part,  Is  to  pay  over 
to  the  said  bank,  for  the  benefit  and  credit 
of  the  said  J.  P.  Lester,  ¥1,000  la  cash  and 
receive  from  the  said  bapk  the  fdMve-iuea- 
tloned  deed  and  the  remaining  $1,500  to  be 
paid  to  the  said  J.  P.  Lester  by  the  said  J. 
A.  Bird,  in  mares  to  be  delivered  at  Roswell, 
New  Mexico,  on  tbe  first  day  of  April,  1913, 
the  same  being  fifteen  mares  at  $100.00 
each,  aggregating  and  maldng  the  $1,500 
above  stated ;  and  It  Is  hereby  agreed  by  both 
parties  het^  that  the  said  oiares  are  to  be 
cut  out  of  a  herd  of  mares  owned  by  the  said 
J.  A.  Bird,  now  located  la  New  Mexico,  by 
G.  A.  Buchanan,  and  tbe  said  J.  P.  Lester 
does  hereby  agree  to  aoc^t  tbe  cut  by  the 
said  Bnchanaa  as  above  stated."  There  are 
stipulations  in  the  contract  wblch  we  do  pot 
deem  It  necessary  to  set  out  Tbe  second 
count  of  plalntUTs  petition  seeks  to  recover 
damages  in  tbe  evoat  spedflc  performance 
cannot  be  decreed.  The  third  count  is  con- 
fusing, and  we  are  not  sure  what  relief 
plaintiff  seeks  other  than  tbe  return  of  tbe 
deed  which  Lester  bad  signed  and  which  it 
is  alleged  was  delivered  to  Lester  for  the 
purpose  of  procuring  tbe  signature  of  bis  wife 
thereto,  and  in  the  alternative  for  damages 
by  reason  of  the  failure  to  return  the  deed. 
It  is  shown  in  the  petition  that  after  the 
execution  of  the  contract,  Lester  and  wUe 
conveyed  the  land  in  questlOQ  to  H.  G.  Smith 
and  J.  P.  Crowley,  and  both  specific  per- 
formance and  damages  Is  sought  against 
them  as  vendees.  The  defendants  filed  gen- 
eral demurrers,  which  were  sustained  by  the 
court  and  plaintKCs  assignments  of  error  are 
based  upon  this  action  of  tbe  trial  court 

[1,2]  Plalnttrs  peUtion  shows  that  J.  P. 
Lester,  prior  to  the  time  the  contract  of  sale 
sued  upon  was  entered  Into,  had  conveyed 
the  property  to  his  wife,  Loula  Lester,  by 
deed  reciting  a  valuable  oonalderatlon  and 
duly  recorded  in  tbe  deed  records  ot  Qana 
county.  The  effect  of  this  conveyance  was  to 
vest  title  to  tbe  section  of  land  In  Mrs.  Les- 
ter as  her  separate  property.  Emery  et  al. 
V.  Barfield,  156  S.  W.  311;  Jones  v.  Hum- 
phreys, 39  Tex.  Civ.  App.  644,  88  S.  W.  403 ; 
Watts  V.  Bruce,  31  Tex.  Civ.  App.  347,  T2  S. 
W.  268;  Hardin  v.  Jones,  29  Tex.  Civ.  App. 
350,  68  S.  W.  836.  It  thus  appearing  from 
the  face  of  the  petition  that  J.  P.  Lester 
did  not  own  the  property  at  tbe  time  he 
entered  Into  tbe  contract  of  sale,  that  por- 
tion of  tbe  petitton  se^ng  spedflc  perform- 
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ince  was  rabject  to  general  demnrret.  Clif- 
ton V.  Charles,  S3  Tex.  GIt.  App.  448,  116  S. 
W.  120;  Sutton  v.  Page,  4  Tex.  142;  Vaughn 
T.  Farmers*  &  Iferdumts*  Nattonal  Bank, 
126  S.  W.  080:  HftU  T.  York's  Adm'r,  22 
Tel.  642. 

[3]  The  second  count  of  the  petition  seeking 
dunages  alleges  the  damages  saffered  by 
plaintiff  to  be  the  difference  between  the 
mai^et  valae  or  intrinsic  value  of  the  land 
and  the  contract  price  declared  to  be  $3,000. 
There  Is  no  allegation  of  fraud  or  willful  re^ 
fasal  on  the  part  of  Lester  to  couver  the 
property,  and  plaintiff  is  dearly  not  enti- 
tled to  recover  such  damages.  GUfton  t. 
Charles,  supra ;  Stlnson  v.  Sneed,  163  S.  W. 
969  (decided  by  this  court,  not  yet  officially 
reported).  No  such  special  damages  as  plain- 
tiff would  be  entitled  to  recover  under  the 
anthority  of  Clifton  t.  Charles,  supra,  and 
kindred  authorltiefl^  were  pleaded  or  prayed 
for  by  plaintiff. 

We  think  the  trial  court  did  not  err  in  sus- 
taining the  general  demurrers,  and  the  Judg- 
ment Is  afllrmed. 


DUBLIN  ELECTRIC  &  GAS  CO.  t.  THOMP- 
SON.  (No.  7914.) 

(Gout  of  Gtvfl  Appeals  of  Texas,   Ft  Wortli. 

April  11,  1914.) 
L  WAma  AND  Watkb  Coubsu  (|  209*)— 

WATEB  CoMPANIKB— COKTKACTB— 9UPPI.YINQ 

Watkb— SufTioiENOT  or  Evidence. 

In  an  action  against  the  proprietor  of  a 
water  plant,  evidence  held  to  mow  that  when 
its  agent  told  a  consiuner  that  he  would  be  far- 
Dished  water  for  all  Dorposes,  neither  party 
contemplated  the  fnrmshlng  of  water  for  fire 
protection,  and  hence  it  was  not  liable  fOr  its 
tailnre  to  fumiafa  water  for  aneb  purpose;  It 
appearing  that  the  city  government  had  assum- 
ed the  harden  of  fire  protection. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Watw  Couseai  Gent.  Dig.  |  SO&i  Dec.  Dig.  | 

3.  Watebs  ard  Watd  OoiTBsn  a  906*)— 
Water  Coupanieb  —  Supflt  to  Pbztatb 
ConsmiEBS. 

An  individual  or  company  authorized  to 
do  BO  may  so  contract  as  to  incur  a  liability 
for  damages  proximately  resulting  from  a  fail- 
nre  to  fomldi  water  snffldeut  to  extinguish 
firea. 

[Ed,  Note.— For  other  cases,  see  Waters  and 
Wster  Connes,  Cent  Dig.  (  301 ;  Dec.  Dig.  S 
206,  •] 

8.  COITTBACTB  {§  143*)— COKffrBDOTIOW- MSAW- 

iso  OF  Language. 

While  as  a  general  rule  the  terms  of  a  con- 
tract are  to  be  given  their  full  effect  and  mean- 
ing, the  intention  of  the  parties  governs,  and 
their  aitoation,  the  subject-matter,  and  other 
drcmnBtances  may  be  looked  to  in  determining 
the  meaning  of  terms,  thooKh  not  in  themselvea 
ambiceons,  and  a  party  will  l>e  bound  by  that 
tteaniDR  whkih  he  knew  the  other  party  sup- 
VOaed  the  words  to  bear. 

fEA.  Note.— For  other  cases,  see  Gontracts, 
Cent  Dig.  ii  723.  743;  DecTDlg.  S  143.*] 

Appeal  from  District  Court,  Bnfh  Coun- 
t7:  W.  J.  Oxford,  Judge. 
Action  by  J.  N.  niompBon  a^dnst  the  Dub- 


lin Electric  &  Gas  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  Tendered. 

E.  E.  Solomon,  of  DOblln,  and  Templeton, 
Beall  &  WUIiams,  of  Dallas,  for  a^ieUant 
Hickman  &  Bateman,  of  Dublin,  for  appel- 
lee. 

CONNER,  O.  J.  Appellee  Instituted  this 
snlt  against  the  appellant  to  recover  the  sum 
of  $4,028,  the  alleged  valne  of  a  house-  and 
its  contents  claimed  to  tiave  been  destroyed 
by  fire  on  the  12th  day  fSt  July,  1011.  It 
was  alleged  In  the  plaintiff's  petition  that  he 
was  a  resident  of  the  town  of  DnUln  and 
that  the  defoidant  was  operating  a  water 
plant  in  said  town ;  and,  In  sobatance^  that 
the  defendant  throngh  Its  manage  and  agent 
M.  S.  Karmany  bad  for  a  valoable  consld- 
eratttm,  as  stated  In  the  petition,  contracted 
"to  furnish  appdlee  all  the  water  he  wanted 
for  all  purposes  at  all  times that  upon  the 
date  stated  bis  house  caught  lire  which  was 
dlacorered  the  plaintiff  In  ita  inctploicy ; 
and  Out  he  attached  a  hoae  to  a  hydrant  In 
the  yard  with  wtaltA  ho  ooiaa  and  would 
have  extinguished  the  Are  bad  there  been 
water,  but  that  there  wan  lume  In  ttie  pipes, 
by  reason  of  which  be  was  unable  to  extln 
gulsh  the  lire  and  his  house  and  contenta 
ww»  totaUy  deatroyed,  to  Ua  damage  In  ttie 
amount  dalmed.  The  defendant  answered 
by  a  genoal  denial  and  by  special  anawers 
setting  up,  first,  that  the  water  aerrloa  c«»- 
templated  in  the  contract  was  for  dtHneatle 
purposes  and  to  be  In  quantity  suitable  far 
such  purposes  only ;  that  the  defmidant  com- 
pany was  not  authorized  to  enter  Into  a  con- 
tract for  fire  protection,  nor  was  it  oigaged 
in  the  business  of  furnishing  water  there- 
for to  prlTate  patrons;  tlut  the  agent 
throngh  whom  the  plaintiff  alleged  the  con- 
tract had  been  made  waa  but  a  local  agent 
and  wholly  unauthorized  to  make  any  such 
contract  as  alleged.  There  were  also  sev- 
eral other  q;>eclal  pleas  not  necessary  to  no- 
tice. The  ttial  before  a  jury  resulted  tn  a 
verdict  and  judgment  for  the  plaintiff  J.  N. 
Thompson  In  the  sum  of  92,260,  and  this  ap- 
peal has  been  prosecuted. 

[1]  Upon  the  conduston  of  the  testimony, 
the  def»idant  requeated  a'  peremptory  in- 
struction in  its  favor,  and  the  vital  question 
in  this  case  arises  under  the  assignment  to 
the  action  of  the  court  In  refusing  this  in- 
struction. There  Is  little  or  no  dispute  in 
the  testimony.  Substantially  It  Is  as  follows: 
It  was  shown  that  the  town  of  Dublin  In 
which  plaintiff's  premises  were  located  con- 
tains about  2,(500  people  with  a  dty  govern- 
ment ;  that  the  appellant  company  bad  about 
355  customers  on  Its  system  for  the  distri- 
bution of  water,  which  was  furnished  through 
service  pipes  from  one-half  to  tliree-fourths 
inches  in  size ;  that  tiie  company  had  a  con- 
tract with  the  city  for  fire  hydrants;  bnt 


*rar  ether  euM  we  nuxm  tuple  and  aaction  NUUBSR  in  Deo.  Dls.  4  Am.  Dig.  Ker-No.  Sarin  *  Rap'r  Indena 
ieBS.W.-8 


Digitized  by 


Google 


lU  166  SOrTBWESTBRN  BEPOBTBB  (Tfix. 


'  that  Qie  dtr  had  noQdng  to  do  with  the  serr- 
ice  i^pes.  The  plaintUC  Thon^aon  testlfled 
upon  the  point  In  qnestton  as  foUowa:  "I 
had  be«a  on  the  flat  rate  all  the  time  until 
some  time  after  Karmany  took  charge  of 
the  plant  Don't  know  how  long  I  ran  with- 
out the  meter  after  he  took  charge,  but  a 
good  while.  By  Uie  *flat  rate*  I  mean  I  just 
paid  $1  a  month.  I  had  bydrants  on  my 
^remleea.  l!liese  l^drants  were  connected 
with  the  water  malna.  I  pnt  the  meter  on 
Bomething  like  a  year  before  the  house  buror 
ed,  which  was  the  12th  day  of  July,  1011. 
I  talked  with  Mr.  Kkrmany  before  he  put  the 
meter  on.  Be  aemt  a  man  up  there  to  put 
the  meter  on.  Before  Karma nj  put  the 
meter  on,  I  had  a  talk  with  him  in  which 
conversation  he  said  he  was  going  to  put 
meters  on  everybody.  He  told  me  that,  and 
I  told  him  I  objected  to  him  putting  a  meter 
on  me.  I  said:  'I  don't  mind  paying  you 
for  all  the  water  I  use,  but  don't  wont  to 
pay  you  for  measuring  It  to  me.*  What  I 
meant  by  not  wanting  to  pay  him  for  meas- 
uring It  to  me  was  that  I  did  not  want  to 
pay  him  25  cents  a  month  for  the  meter. 
Karmany  told  me  that  he  would  charge  me 

25  cents  a  month  for  the  meter  aod  I  object- 
ed. I  told  him  I  was  willing  to  pay  him  for 
all  the  water  I  used,  but  didn't  think  it  was 
right  for  me  to  pay  him  26  cents  a  month 
extra  to  furnish  something  to  measure  water 
to  me,  that  I  thought  the  company  ought  to 
furnish  that,  and  he  said  he  was  going  to 
put  them  on  everybody.  He  said  he  would 
put  the  meter  on  and  charge  me  25  cents  a 
month  for  the  meter  and  60  cents  a  thousand 
gallons  for  tiie  water.  Later  on  I  told  him 
[  objected  to  paying  him  for  the  meter  rent, 
and  he  said  I  would  have  to  do  it  or  he 
would  cut  the  water  ott,  and  stated  to  me  it 
was  best  for  me  to  have  the  meter  on  there, 
and  that  then  I  could  use  all  the  water  here 
for  any  purpose  that  I  wanted  to  use  It  for ;  ■ 
and  he  said:  'Don't  you  be  uneasy  about 
that,  we  will  have  all  the  water  there  you 
want  to  use  for  any  purpose  all  the  time. 
Ton  can  run  it  on  the  ground  If  yon  want  to.' 
I  went  on  and  paid  for  the  meter,  paying  him 

26  cents  a  month  for  It,  vrlth  the  expecta- 
tion of  getting  all  the  water  I  wanted  to 
use,  and  that  Is  why  I  did  It  I  think  It  was 
about  12  months  after  I  bad  that  talk  until 
the'  fire  occurred,  as  well  as  I  remember," 

On  cross-examination  plalntUf  further  said: 
"I  had  ordinary  hydrants  at  my  place.  My 
hydrant  was  about  six  feet  from  my  front 
door,  not  in  front,  but  kinder  to  one  side.  All 
the  hydrants  were  there  when  I  went  there, 
i  had  been  using  them  to  get  water.  I  bad 
used  the  water  for  sprinkling  purposes.  I 
had  a  garden  hose.  I  had  a  hydrant  <dose  to 
the  kitchen  door,  on  the  other  side.  Tbs  other 
hydrant  was  at  the  I  had  no  hydrants 
at  all  In  the  house  exc^  a  regular  bathroom 
hydrant  in  the  bathroom.  I  went  to  the 
back  hydrant  beside      kltdien  door.  That 


was  a  hydrant  I  used  for  general  oidtaiaty 
porposes  ahont  the  kitdien.  I  dldnt  nie  k 
for  irrigation.    I  ran  to  the  hydrant  and 
pnt  my  hose  on  it   I  had  a  60-foot  hose,  i 
wanted  to  get  on  the  building  and  put  the 
Are  ont  I  had  a  budcet  there,  bat  conldn't 
get  any  water.   I  turned  the  hydrant  flrst, 
and  thought  the  water  would  come  on.  I  first 
went  to  the  hydrant  and  turned  It  on.  There 
was  no  water,  and  I  stamrad  the  boee  on  so 
If  die  water  came  on  we  could  pat  the  water 
(m  the  fire  and  pat  It  oat  •  «  •  x  don't 
remember  what  all  Karmany  said  and  whit 
he  didn't  say.   He  sent  a  man  up  there  to 
pnt  In  the  meter.  I  think  It  was  the  day  or 
the  next  day  Oiat  I  had  the  conTersation 
with  Karmany,  It  vraa  a  week  or  two  after  I 
talked  to  him  that  he  pnt  the  meter  In  Urn- 
self.    I  was  at  the  house  at  the  time  thh 
meter  was  put  in.   I  went  to  tell  Karmaay 
ahont  the  meter  and  object  to  having  tbe 
meter  In  there,  and  told  blm  I  wouldn't  pay 
the  rent  on  It,  and  he  said,  'Ton  will  or  I 
will  cut  yon  off  from  water.'  and  said  *It  Is 
l>etter  for  yon  to  have  the  meter  In  there, 
and  you  can  use  it  for  every  purpose  yoa 
want  it  for,'  and  I  said,  'I  want  yon  to  tmder- 
stand  that  I  want  the  water  there  at  all 
times  when  I  want  It  for  every  purpose  I 
want  to  use  it  for,'  and  he  said,  'There  will 
be  plenty  of  water  for  any  purpose  you  want 
to  use  It  for.    Ton  can  torn  It  ont  on  the 
ground  if  you  want  to.'   I  didn't  say  sprinkling 
or  stoc^  waterl   Z  didn't  have  my  mind  od 
fire.  I  didn't  know  but  what  it  was  for  Are.  I 
didn't  sign  any  written  contract  for  a  meter. 
I  told  Karmany  I  wouldn't  pay  the  rent  on 
the  meter.  When  I  had  the  last  conversation 
he  already  had  the  meter  In.    He  said  he 
would  cut  me  off  If  I  didn't  pay  the  rent.  I 
suppose  he  meant  to  take  the  meter  out  My 
mind  wasn't  resting  on  anything  at  alL  Kar- 
many said  he  would  have  water  there  for  all 
purposes  I  wanted  to  use  It  for,  and  will  state 
further  he  didn't  have  It  there  for  all  pur- 
poses.   I  said  nothing  about  wanting  the 
water  for  24  hours,  night  and  day.   He  said, 
'It  Is  better  for  you  to  have  tiie  meter,  then 
yon  will  have  water  for  any  purpose  you 
want  to  use  It  for.'    Be  said,  *At  any  time 
you  want  it'   •   *   •   It  was  some  time 
after  the  house  bnmed  that  it  occurred  to  me 
that  I  had  a  contract  wiUi  these  pe<^e  for 
Are  protection." 

M.  S.  Karmany,  the  local  manager  of  the 
appellant  company,  testified  that:  "I  told  him 
(Thompson)  we  were  having  considerable 
amount  of  trouble  In  furnishing  water,  and 
my  attention  had  been  called  to  the  fact 
that  he  was  abusing  the  flat  rate,  and  that  it 
would  be  necessary  for  the  company  to  put 
on  the  meter  to  protect  them,  and  X  e^alned 
the  rate,  that  the  rate  would  be  60  cents  a 
thousand  gallons  and  26  omts  on  the  meter, 
which  made  hla  meter  rate  VlJBt.  If  he  used 
any  amount  over  2,000  gallons  he  would  pay 
OS  at  the  rate  of  60  cents  a  thousand  on  the 
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excess.  Tbat  la  tbe  conferemce  between  my- 
self and  Mr.  Thompeoo.  I  also  stated  tbRt  be 
could  use  liis  water  for  the  ponKMe  of 
gprinkling  bis  lawns  and  garden  or  tor  what- 
ever  purpose  be  wanted  to  use  It  In  the 
sprinkling  of  lawns  or  gardens  or  for  domes- 
tic sezTice  and  we  woiddn't  object  to  bis 
using  it  on  his  garden  or  l&wn  or  for  domes- 
tie  purposes.  I  dont  recall  bis  reply  to  tbat 
I  bare  no  antboiity  whatever  to  nuke  con- 
tracts for  fire  protection  on  oar  service  [dpes. 
It  was  not  in  my  mind  at  the  time  to  do  it 
Whatever  antborlty  I  did  have  I  got  from 
Mr.  Stlditer,  the  general  manager.  *  *  * 
Beginning  on  tbe  1st  of  June,  191(K  and  for 
three  moiths  on,  we  were  short  on  water. 
At  nights  we  had  to  cut  tiie  valves  in  tbe 
mains  to  protect  ourselves.  Tbe  plaintiff 
never  did  tell  me  anything  at  any  time  in 
respect  to  fire  protection.  Tbe  first  I  ever 
heard  of  his  m»bing  that  claim  was  when  1 
was  advised  by  letter  from  Mr.  Solomon,  the 
13tb  of  this  month." 

We  should  also  state  tbat  there  was  evl- 
dmoe  tending  to  diow  that,  on  the  lOgbt  be- 
fore the  fire  In  question,  aK>ellee  had  been 
watting  his  yard,  and  for  that  purpose 
had  attodied  the  ordinary  yard  hose  to  the 
ordinary  yard  hydrant  and  1^  the  hose  at- 
tached to  the  hydrant  during  the  nlgbt ;  that 
early  the  next  morning  he  discovered  Oie 
fire  whldii  destroyed  bis  house  soon  after  it 
b^an  and  immediately  ran  to  the  hose 
and  attempted  to  tnrn  tbe  water  on,  bnt 
found  none,  and  that  had  Oum  been  any  wa- 
ter In  the  pipes,  as  was  usual,  he  ooold  and 
would  have  put  out  tbe  fire  in  time  to  have 
saved  bis  property.  X^cardlees  of  tbe  issue 
ot  whether  appellant's  general  manager. 
Karma ny,  was  authorized  to  make  any  emch 
oontntct;  as  alleged  1^  the  plaintiff  we  are 
of  Uie  oplDl<m  that  the  evidaice  quoted, 
which  Is  substantial^  all  there  is  r^vant 
to  the  qnestton,  is  wholly  insufflclent  to 
sustain  the  verdict  and  JudgmenL 

[1]  It  cannot  be  denied  that  an  Individual 
or  company  autborlaed  to  so  do  may  contract 
so  as  to  incur  a  liability  for  damages  proxi- 
mately resulting  from  a  failure  to  fumlah 
water  sufficient  to  extinguish  fires.  Lott- 
man  Bros.  ACfg.  Co.  v.  Houston  Waterworks 
Co.  (Civ.  AppO  38  S.  W.  3S7;  Harris  A  Cole 
Bros.  ▼.  Columbia  Water  &  light  Co.,  114 
Tenn.  308,  85  S.  W.  897.  In  tbe  cases  dted 
the  contract  to  so  furnish  water  was  ex< 
press,  but  In  the  case  before  us  it  Is  not  so. 
It  cannot  be  said  that  the  appellaat  company 
expressly  contiacted  to  fumiefti  water  at 
times  and  in  sufficient  quantities  to  extin- 
guish fires.  Tbe  plaintiff  himself  testlfled 
that,  at  the  time  of  the  conversatbm  and 
agreement  iQKm  which  be  reUes  as  estab- 
lishing tbe  contract  alleged,  the  word  "fire" 
was  luA  used,  nor  did  be  have  his  mind  on 
that  subject  To  the  same  eftect  was  the 
testimony  of  Karmany,  the  local  manager. 
So  that  tbe  contract  as  plalntUt  alleges  it 


is  ime  of  infnence  only  from  the  use  of  the 
very  general  terms  tbat  plalntUE  was  to  bave 
water  "for  all  purposes." 

[I]  While  as  a  general  rule  ttie  tenns  of  a 
contract  are  to  be  given  tb^  full  eftect  and 
meaning,  yet  the  ruling  object  is  to  ascer- 
tain the  ln1»ntion  of  tbe  parties,  and  hence 
their  sitoatlon,  the  subject-matter,  and  other 
circumstances,  may  be  looked  to  in  determin- 
ing the  meaning  of  the  terms  used,  although 
tbe  terms  are  not  in  themsdves  ambiguous, 
and  a  party  will  be  bound  by  that  meaning 
which  he  knew  the  otber  party  to  the  con^ 
tract  supposed  tbe  words  to  bear.  San  Ja^ 
dnto  Oil  Co.  V.  Ft  Worth  Li^t  ft  Power 
Co.,  41  Tex:  av.  App.  298.  98  8.  W.  173.  It 
seems  evident  to  us  that  tbe  purposes  of  Ibe 
parties  in  mind  at  the  time  was  tbat  water 
was  to  be  furnished  for  aU  ordinary  domestic 
purposes,  and  that  It  was  not  Intended  as  an 
agreement  that  water  should  be  furnished 
for  extraordinary  purposes.  Nettber  the 
service  pipes,  hydnmts,  hose,  or  otber  dr. 
cufflstance,  tends -to  eUnow  that  it  was  ever 
the  purpose  of  the  company,  or  tbe  expecta- 
tion of  the  plaintiff,  that  the  water  to  be 
fumiAed  to  him  should  be  at  times  and  in 
quantltiM  sufficient  to  ^event  tbe  destruc- 
tion of  his  premises  by  fire.  It  seems  tbat 
the  dty  govCTiment  had  taken  upon  Itsdf 
the  burden  of  protecting  Its  dtizena,  and 
that  it  was  presnmab^  at  least  supplied  with 
appropriate  hydranti^  hos^  and  other  ap- 
paratus for  tbat  purpose.  The  fiict  that  tbe 
company  had  ctmtncted  with  Ibe  d^  for  the 
purpose  of  furnishing  water  for  fire  purposes, 
and  that  the  reeldmoes  were  provided  with 
no  facilities  for  that  purpose  nor  diarg^  a 
rate  commensurate  with  tl^  risk  thereto 
necessarily  incurred,  seems  ooncluslve,  in  the 
absence  of  express  words  to  the  contrary, 
against  the  j^alntlff's  contention  in  this  use. 
See  Nlebans  Bros.  Co.  v.  Water  Co.,  by  the 
Supreme  Court  of  Oalifomla,  109  Cal.  S06, 
118  Pae.  375,  36  L.  B.  A.  (N.  S.)  1046,  and 
eases  therein  dted. 

In  view  of  what  has  beat  said,  other  ques* 
tlons  need  not  be  determined.  We  conclude 
that  the  court  should  bave  given  the  per^np- 
tory  instruction  and  tbat  the  Judgment  bdow 
durald  be  reversed  and  here  rendned  tor  the 
appellant 


KANSAS  OITT  SOUTHERN  RT.  Oa  v. 
CARTER.    (No.  1248.)  ' 

(Conrt  of  Civil  Appeals  of  Texas.  Texorkona. 
Feb.  27,  1914.    On  Motion  (or  Re- 
hearing. April  9.  1914.) 

1.  Appeal  and  Ebbob  (|  966*)— Disobstzoit 

OF  COUBT— OOITTXITUAIIOB— ABSIKOX  OV  WKT- 
HXSS. 

Ad  application  for  a  contlnnance  because 
of  the  absence  of  a  witness,  who  was  a  nonresi- 
dent of  the  state,  was  not  a  statutory  applica- 
tion under  Rev.  St  1911,  art  1918,  providing 
for  continuances  where  testimony  cannot  be  pro- 
cured from  any  other  source,  and  article  3049, 
allowing  tha  taking  of  depositionB,  and  there- 
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fore  the  discretion  of  the  court  will  not  ba  dii- 
tnrbed  la  the  abeeoce  of  abase. 

^Id.  Noto^FoT  otiier  cases,  see  Appeal  and 
Error,  Gent  Dig.  |  3837;  Dec.  Dig.  1  966.*] 

%  Appeal  aitd  Ebbob  (|  1043*)— Rkvibw— 
HARMT.Ksa  Ebbob— CoNTinnAKCBS. 

If  the  court  abuaed  its  discretion  In  refus- 
ing a  DoDstatatory  application  for  a  continu- 
ance, it  was  not  ground  for  reversal,  where  the 
appllcatioD  was  baaed  on  the  absence  of  a  wit- 
neB&  who  testified  fully  on  a  former  trial,  which 
testimony  was  admitted  by  agreement  and  was 
to  the  same  effect  that  the  application  stated  be 
would  testify. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ceat  Dig,  U  411S-^1;  Dec.  Di<.  | 
1043.*] 

3.  MaSTEB  and  SeBVANT  ({  146*)--lNJTnUB8 
TO  SKBVANT— CONTBIBUTOBT  NBQLiaBNC*— 
BtJLKS— CONSTBUCTION. 

A  rule  of  a  railroad  that,  "where  there  are 
no  car  inspectors,  the  conductors  must,  with 
the  assistance  of  the  trainmen,"  Inep^  the 
cars  and  see  that  the  doors  are  closed,  imposed 
on  the  conductor  alone  the  duty  of  Initiatine  en 
Inspection,  and  a  brakeman  who  was  Injured  by 
an  open  door  had  no  other  duty  than  to  assist 
the  conductor  when  he  initiated  an  inspection. 

[Ed.  Note. — SVir  other  casee^  see  Master  and 
Servant,  Cent.  Dig.  |  288 ;  Dec.  Dig.  8  146.*] 

4.  Etidekox  (i  GOT*)— Opxnioir  Evidbnob— 
SuBJEoiB  or  ffiXPBBT  Tbshuoht— Oab  Doob 
Fasteheb. 

The  testimony  of  a  brakeman  that  a  car 
door  came  open  because  part  of  the  lever  used 
in  fastening  it  had  broaen  off,  based  on  an 
inspection  following  an  accident  resulting  from 
Its  being  open,  was  a  mere  opinion  upon  a  mat- 
ter of  which  one  man  coola  Judge  «a  well  as 
another,  and  did  not  caU  for  ttae  opinion  of  an 
experL 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  {  2310;  Dec.  Dig.  |  607.*] 

5.  Appeai.  and  Ebbob  a  1048*)— Betibw— 
HABMUSBfi  Ebbob— ADnsBioif  ot  Evidbiiob. 

While  an  answer  to  an  Interrogatory  not 
calling  for  expert  opinion  should  be  stricken  on 
motion  if  the  answern  to  cross-interrogatories 
show  it  to  have  been  based  on  opinion  and  not 
knowledge,  where  the  facts  on  which  such  opin- 
ion'was  based  were  brought  out  on  oral  cross- 
examlna,tion  at  the  trial,  any  error  in  overruling 
a  motion  to  strike  the  answer  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  4140-4146,  4161,  4168- 
4160;  Dec.  Dig.  1 1048.*} 

6.  Mabtbb  AND  Sbbtant  (8I  276,  278*)— IHJU- 
BiBs  TO  Sebvant— Actions— SuFFiciBNoT  or 
Evidence. 

Evidence,  In  an  action  by  a  brakeman 
against  a  railroad  company  for  Injuries  by  be- 
ing struck  by  an  open  car  door,  held  sufficient 
to  support  findings  that  the  door  struck  idain- 
tiff  as  be  claimed,  that  the  fastenings  on  the 
door  were  so  defective  as  to  make  it  probable  it 
would  come  open,  that  such  defects  were  doe  to 
the  railroad's  negligence,  and  that  the  door  was 
closed  shortly  before  the  accident 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8S  950-952,  954,  956-972, 
976,  977;  Dec.  Kg.  If  276,  278.*] 

7.  Appeai.  aiid  Ebbob  <S  837*)— Review- 
Scope  AND  Extent— Evidence  to  be  Con- 
bidgrbd. 

Opinion  evidence  on  a  subject  not  requir- 
ing expert  testimony,  the  admission  of  which 
was  held  harmless,  could  not  be  considered  by 
the  appellate  court  in  passing  on  the  sufficiency 
of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  3262-3272,  SS74-3277, 
8280;  Dec.  Dlg.l  83T.*] 


On  Motbn  for  Bdtiearing. 

&  Evidence  (I  695*)— Pbbsohai.  IirnFBiu— 
Accidents— SnFTiciENOT  ov  Btidbhgb— Xir- 

FEBENCES  FBOIC  EVIDENCE. 

Where  it  could  l>e  equally  Inferred  that  a 
ear  door  which  struck  a  brakeman  came  open 
because  of  a  defective  latch  or  because  it  bad 
not  been  fastened,  the  jury  could  not  choose  the 
Inference  that  It  was  because  of  the  defective 
latch,  as  an  inference  of  n^lgenoe  cannot  bs 
adopted  unless  It  is  more  Teaaonable  than  the 
inference  of  its  absence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  88  2444,  2445 ;  Dee.  Dig.  }  695.*] 

0.  Master  and  Sbbvant  (|  286*)— Injuries 
TO  Servant— Action*— Questions  fob  Jurt. 
It  could  not  be  said  as  a  matter  of  law  that, 
If  a  railroad  was  not  negligent  in  failing  to  in- 
spect and  repair  a  defective  car  door,  which 
came  open  and  struck  a  brakeman.  It  was  negli- 
gent in  falling  to  use  due  care  to  dose  and 
fasten  the  door  when  the  train  started  on  its 
trip. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant  Cent  Dig.  1|  1001,  1006.  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-lOGO; 
Dec.  Dig.  I  286.*] 

10.  Habteb  and  Sebvant  (8  276*)— In  juries 
TO  Servant— Actions— SumciENCT  op  Bv- 

IDBNCB. 

Erldencfc  in  an  actloB  bf  B  teakeman  for 
Injnriea  resnltlBg  from  being  stmdr  by  an 
open  car  door,  held  Insufficient  to  show  that 
the  door  came  open  becanse  of  negligence  on 
the  part  of  the  railroad. 

[Ed.  Note.— For  other  cases,  see  Miaster  and 
Servant,  Cent  Dig.  St  950-8B2,  954,  909,  87^ 
976;  Dec.  Dig.  8  276*] 

Appeal  from  District  Ooort;  Bowie  Genui- 
ty; H.  F.  O'Neal,  Jndge. 

Action  by  O.  W.  Garter  against  the  Kan- 
sas City  Souths  Bailway  Company  for 
damages  for  personal  iojarles.  From  a 
judgment  for  plaintiff,  the  defendant  appeals, 
Reversed  and  remanded  for  new  tziaL 

See,  also,  166  S.  W.  638. 

Glass,  Betes,  BSns  ft  Bnrford,  of  Tezar- 
kana,  for  appellant  Wolf^  Wood  ft  Gterai, 
of  Shermaiit  for  appdlee. 

WIIX80N,  G.  3.  This  is  the  second  time 
this  cause  has  been  before  us.  The  first;  ai>- 
peal  was  by  appellee  from  a  Judgment  in 
favor  of  appeUant  on  a  rerdict  rendered  by 
the  Jury  in  obedl^kce  to'  a  poemptory  in- 
struction of  tbe  court  That  Judgment  taar- 
Ing  been  rerersed  by  this  court,  the  cause 
was  tried  again  at  the  May  term  of  the  dis- 
trict court  of  Bowie  county ;  the  trial  result 
Ing  In  a  judgment  in  appelWa  favor  for  the 
sum  of  f 15,000.  On  the  last  trial  the  testi- 
moD^  as  to  the  accident  and  the  cause  of 
same,  resnltlns  In  the  Injury  to  appellee,  was 
not  materially  different  from  that  beard  on 
the  first  trial,  except  in  the  respect  herein- 
after shown.  In  connection  with  ruling  made 
by  this  court  in  disposing  of  asaisnments 
complaining  of  the  action  of  the  trial  court 
in  orerrullng  a  motion  made  by  appellant 
to  BtrUce  out  the  answer  of  the  witness  John 
Bres  to  ttie  twelfth  direct  Interrogatory  pro- 
pounded to  him.  The  full  statonent  made 
in  the  oitlnlon  disposing  of  the  first  appeal. 
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wbtcb  will  be  fotind  reported  In  156  S.  W. 
638,  renders  it  unDccessaty  to  here  make  a 
itatement  of  the  case  further  than  to  say 
that  it  Hnffldently  appeared  from  the  testl- 
mmj  that  as  a  reealt  of  the  accident  appel- 
lee suffered  such  Injury  to  hls-neclc  and  back 
as  to  produce  In  him  a  serious  case  of  paral- 
jbIs;  and  it  Is  not  contended,  if  appellee 
was  entitled  to  recover  at  all,  that  the  sum 
found  in  his  favor  la  exceeslre. 

It  is  insisted  that  the  court  erred  when 
tie  overruled  appellant's  application  for  a 
coQtlnnance,  based  on  the  absence  from  the 
court  of  Its  witness  Dr.  T.  F.  Klttrell,  the 
physician  who  first  saw  appellee  after  he 
was  Injured.  It  appeared  from  the  applica- 
tion that  appellant  expected  to  prove  by  the 
wltDCss  that  be  saw  appellee  within  a  few 
hoQis  after  he  was  injured,  and  made  a 
careful  examination  of  his  person,  and 
"found  no  fracture  or  dislocated  vertebra, 
and  no  other  physical  Injuries  except  slight 
bruises";  and  further  expected  to  prove  by 
bim  that  he  saw  and  treated  api>ellee  dur- 
ing the  two  weeks  following  the  time  when 
he  was  Injured,  and  "made  numerous  exam- 
inations of  him,"  and  at  the  May  term,  1912, 
of  the  district  conrt  of  Bowie  county  again 
examined  appellee,  "and  again  found  no  evi- 
dence of  any  physical  injury  or  other  condi- 
tion that  coold  be  attributed  to  physical  In- 
jury ot  traumatism:*'  It  appeared  from  the 
application  that  the  witness  had  attended 
the  court  and  testified  at  a  former  trial  of 
the  cause,  and  several  times  during  the  two 
weeks  preceding  the  time  when  the  applica- 
tion was  presented  had  promised  appellant's 
attorneys  to  be  present  when  the  cause  was 
reached  for  trial.  It  further  appeared  that 
said  attorneys  relied  upon  tlie  promise  of  the 
nitness,  and  did  not  know  until  the  day  be- 
fore tbc  application  was  presented  to  the 
court  tliat  the  witness  would  not  be  present 
u  he  had  promised  to  be.  It  farther  ap- 
peared tram  the  application  that  the  witness 
was  not  present  because  of  Illness  of  a  mem- 
ber of  his  family,  which  be  regarded  as  de- 
manding his  presence  at  his  home.  It  fur- 
ther appeared  that  while  the  witness  prac- 
ticed Us  profession  in  both  Texarkana,  Tex., 
and  Tt^tkanB,  Ark.,  he  resided  and  main- 
tained an  office  In  the  latter  state.  It  ap- 
pears from  a  quaUflcatlon  made  by  the  conrt 
to  tba  bill  of  exceptions  presenting  appel- 
lants complaint  based  on  the  action  of  the 
court  in  overmling  the  application  that  he 
overruled  it  because  it  did  not  appear  there- 
from that  appellant  had  used  the  diligence 
required  of  it  by  law  to  procure  the  tesU- 
mony  of  the  witness.  It  farther  appears 
from  said  gnallficatlon  of  the  bill  tbat  the 
testimony  of  said  witness  given  at  the  for- 
mer trial  of  the  canse  was,  by  agreement, 
lotrodaced  as  evidence  on  this  trial." 

[1.2]  The  witness  not  being  a  resident  of 
the  county  where  the  trial  was  had,  but  In- 
■tead  being  a  nonresident  of  the  state,  it  is 
dear  tlw  appUcBtl<m  wai  not  a  statutory  one. 


ArUclee  3649  and  1918.  R.  8.  1911.  There- 
fore, before  we  should  undertake  to  revlae 
the  trial  court's  action  and  declare  It  to 
hare  been  erroneous.  It  should  appear  that  he 
abased  the  discretion  he  was  oititled  to  ex- 
ercise in  the  matter.  Carver  Bros.  v.  Mer^ 
rett,  1S6  S.  W.  635.  If,  however,  we  thought 
— and  we  do  not — ^tbat  the  court  abused  tlie 
discretion  he  had  about  the  mattw,  we  would 
not  for  that  reason  reverse  the  Judgmmt, 
in  the  face  of  the  tact  that  it  appears  from 
the  statement  of  facts  tbat  the  testimony  ot 
the  witness  s^ven  on  the  former  trial  was  in- 
trodnced  as  evidence  and  was  before  the 
court  and  Jury  for  consideratltm  by  tiiem. 
On  the  former  trial  the  witness  seems  to 
have  testtfled  fully.  His  testimony  on  Out 
trial,  as  Introduced  at  the  last  trial,  corns 
more  Oun  16  pages  ot  the  lypewritten^  mat- 
ter In  the  statement  ot  facts,  and  la  1»  the 
^tect  the  apidlcatton  Indicated  It  would  have 
been  had  he  beat  xoewnt  and  teatlfled  again 
at  the  last  trlaL  Tbe  anlgnment  is  over- 
ruled. 

[S]  On  the  last  as  on  the  first,  trial  of  the 
case,  appellant  offned  In  evidence  one  of  Its 
rules,  as  follows:  "Where  there  are  no  car 
inspectors,  conductors  must,  with  the  asals^ 
ance  ot  die  trainmen,  thoroughly  insi)ect  all 
cars  oflFered,  and  be  sare  of  their  safe  condl- 
thm  before  taking  Uiem.  They  must  see 
that  side  doors  of  empty  cars  are  dosed  and 
securely  fastened."  It  appeared  that  appel- 
lant did  not  have  a  car  Inspector  at  Myrtls, 
where  the  car  in  question  was  being  switch- 
ed for  the  purpose  of  making  it  a  part  of  the 
train.  With  reference  to  this  rule  this  court, 
on  the  former  appeal,  held  that  If  the  testi- 
mony presented  a  question  as  to  its  viola- 
tion by  appellee  It  was  one  of  contributory 
negligence  on  his  part,  and  not  one  of  assum- 
ed risk.  The  correctness  of  that  conclusion 
Is  strongly  combatted  In  support  of  assign- 
ments complaining  of  the  action  of  the  court 
below,  on  the  last  trial,  in  refusing  to  give 
to  the  Jury  certain  special  charges  requested 
by  appellant  whereby  It  sought  to  have  Issaes 
as  to  assumed  risk  based  on  a  violation  by 
appellee,  as  asserted,  of  said  rale,  submitted 
to  the  jury.  We  have  not  thought  it  neces- 
sary to  again  consider  the  question  for  the 
purpose  of  determining  whether  the  condn- 
sion  then  reached  was  correct  or  not,  be- 
cause. If  we  should  conclude  we  were  wrong, 
and  if  it  did  not  appear  that  the  rale  had 
been  abrogated,  on  another  ground,  not  set 
forth  In  the  opinion  on  the  first  appeal,  we 
nevertheless  would  feel  bound  to  hold  that 
the  court  below  did  not  err  when  be  refused 
the  special  charges.  We  are  of  the  opinion 
that  the  effect  of  the  rule  was  to  impose  on 
the  conductor  alone  an  absolute  duty  to  in- 
spect cars  and  see  that  the  side  doors  of  emp- 
ty cars  were  closed  and  fastened  before  tak- 
ing them,  and  on  appellee  only  the  duty  to 
assist  him  when  called  upon  to  do  so.  The 
language  of  the  rule  is  that  "conductors 
must,  wltli  the  assbrtance  ot  the  trainmen," 
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etc.  If  the  purpose  had  been  to  impose  the 
duty  of  Inspection,  etc.,  on  the  conductor  and 
trainmen  alike,  the  language  doubtle^  would 
bave  been:  "conductors  and  trainmen  must," 
etc.  In  other  words,  we  think  the  role  im- 
posed on  the  conductor  alone  the  duty  of  Inl- 
tlatlDg  an  inspection,  and  on  the  trainmen 
no  other  duty  than  to  assist  him  when  be 
initiated  It  Therefore  we  overrule  the  sev- 
enth, eighth,  ninth,  twelfth,  and  twenty-fifth 
assignments.  On  the  same  ground  we  over- 
rule the  tenth,  eleventh,  thirteenth,  and 
twenty-fourth  assignments,  based  on  Uie  re- 
fusal of  the  court  to  give  to  the  Jury  certain 
special  charges  requested  submitting  to  the 
Jury  Issues  as  to  contributory  n^ligence  on 
the  part  of  appellee  In  violating  the  rule  In 
question. 

John  Bres  was  "swing"  brakeman  on  ap- 
pellant's local  freight  train  to  Shreveport,  in 
which  the  defective  car  was  carried  to  Myr- 
tls  on  the  day  before  the  accident  occurred, 
and  on  the  same  train  on  Its  return  trip  th^ 
next  day,  when  sold  car  was  again  made  a 
part  of  it  He  had  been  a  brakeman  on  that 
train  during  the  two  years  immediately  pre- 
ceding the  accident  At  the  instance  of  ap- 
pellee his  deposition  as  a  witness  was  taken 
March  4,  1912.  In  reply  to  the  eleventh  di- 
rect Interrogatory  he  testified:  "Just  an  in- 
stant before  the  door  struck  Carter,  I  saw 
the  same  standing  open  for  the  first  time. 
*  *  *  I  did  not  see  the  car  door  fly  open, 
as  I  was  facing  the  engineer,  until  after  the 
engine  passed  over  north  passing  track 
switch,  and  when  I  turned  around  the  car 
was  going  in  on  passing  track,  and  I  saw 
one  of  the  east  doors  standing  open  Just  be- 
fore Carter  was  struck  by  said  door.  All  I 
could  say  is  that  the  door  was  right  at  Car- 
ter when  I  first  saw  it  open ;  that  Is,  he  was 
struck  by  the  door  almost  as  soon  as  I  saw  It 
standing  open."  The  twelfth  direct  interrog- 
atory propounded  to  the  witness  was  as  fol- 
lows: "If  you  have  stated  in  your  preceding 
answers  that  said  car  door  was  open,  can 
you  state  what  caused  the  same  to  come 
open?  If  so,  please  do  so."  The  witness  an- 
swered as  follows:  "This  car  door  came  open 
on  account  of  the  door  being  In  bad  order, 
due  to  the  lower  or  bottom  part  of  the  lever 
with  which  a  refrigerator  car  door  Is  fasten- 
ed being  broken  off."  Before  this  answer 
was  read  to  the  court  and  Jury,  appellant  ob- 
jected to  It  on  the  ground  that  it  appeared 
from  the  deposition  of  the  witness  "that  he 
had  not  been  in  a  position  where  he  could 
see  the  car  door,"  and  on  the  further  ground 
that  the  answer  "was  an  opinion  and  conclu- 
sion." The  objection  was  overruled.  After- 
wards, the  witness  Bres,  being  present  in 
court,  was  called  by  appellant  and  testified 
as  a  witness  for  it  It  appeared  that  at  the 
time  the  accident  occurred  the  witness  was 
riding  on  the  pilot  of  the  engine  as  it  moved 
on  the  main  track  towards  the  station.  He 
testified  that  when  the  engine  passed  the 
switch  appellee  was  at  same  prepared  to 


throw  It  80  the  car  following  the  engine 
would  take  the  passing  track.  He  then  tes- 
tified that  after  the  engine  had  passed  by  ap- 
pellee at  the  switch  he  saw  one  of  the  doors 
on  the  eaat  side  of  the  car  next  to  the  com- 
missary strike^  him.  After  the  witness  had 
stated  that  he  had  not  been  in  a  position  to 
see  the  door  before  it  struck  appellee,  Mr. 
Burford,  one  of  the  counsel  for  appellant, 
asked  him  this  question:  "Tell  the  jurj- 
whether  or  not  you  had  been  In  a  posltioii 
where  you  could  see  the  door  before  it  struck 
Mr.  Carter."  The  witness  replied:  "I  stated 
to  you  before,  Mr.  Burford,  that  I  had  not; 
that  I  had  never  been  on  the  east  side  of  the 
car  at  all.  I  had  not  looked  at  the  door.  I 
acknowledged  that  to  you  and  told  you  that 
In  the  other  statement — that  I  didn't  see  the 
door  until  after  Mr.  Carter  was  Injured  and 
we  were  ready  to  go.  Then  Is  when  I  seen 
the  door.  I  hadn't  seen  or  looked  at  the  door 
before  that '  time."  Counsel  then  asked  the 
witness;  "I  win  get  you  to  tell  the  jury 
whether  or  not  the  door  was  standing  open 
when  you  first  saw  it"  The  reply  was:  "I 
told  you  gentlemen  that  the  first  time  I  saw 
this  door  anyway  open  was  when  It  hit  Mr. 
Carter.  I  never  seen  the  thing  untU  it  had 
hit  him,  as  quick  as  he  went  around  a  little 
curve  and  as  he  threw  the  switchstand.  I 
didn't  know  what  hit  him.  I  couldn't  tell  ex- 
actly. It  was  the  door, .  I  found  out  after- 
wards, Is  what  hit  him.  I  hadn't  seen  the 
door  and  didn't  know  anything  about  it  pri- 
or to  ttiat  time."  The  examination  of  the 
witness  was  then  continued  as  follows:  "Q. 
Tou  say  in  your  depositions  here:  'Just  an 
instant  before  the  door  struck  Carter,  I  saw 
it  standing  open  for  the  first  time.'  Mr. 
Bres,  you  say  in  answer  to  the  twelfth  direct 
Interrogatory:  'This  car  door  came  open  on 
account  of  the  car  door  being  In  bad  order, 
due  to  the  lower  or  bottom  part  of  the  lever 
with  which  a  refrigerator  car  door  is  fastened 
being  broken  oft.'  On  what  did  you  base  that 
statement?  A.  After  looking  at  Mr.  Carter 
when  he  was  hurt,  after  he  was  struck  by 
this  door,  and  we  got  our  train  coupled  and 
ready  to  go,  I  said:  'Walt  until  I  fix  this 
door;  better  fix  it.  It  Is  open,  before  it  hurts 
some  one  else.'  I  went  and  closed  this  door 
and  picked  up  a  handle  of  some  kind  and 
drove  It  down  in  this  clasp.  I  suppose  it 
was  a  foot  and  a  balf  long,  and  drove  It 
down  In  this  clasp  at  the  bottom,  after  clos- 
ing the  doors,  and  tied  It  together.  Q.  Did 
you  notice  any  part  of  the  lever  being  gone 
before  that  time?  A.  No,  sir;  I  did  not  Q. 
Tou  went  up  there  close  to  It?  A.  I  didn't 
know  there  was  anything  the  matter  with 
the  car  at  all.  Q.  What  do  you  base  your 
statement  on  In  these  direct  Interrogatories 
that  this  door  came  open  because  the  lever 
was  gone?  A.  I  said  the  door  was  Jolted 
open.  Q.  Tou  said:  This  car  door  came 
open  on  account  of  the  door  being  in  bad  or- 
der, due  to  the  lower  or  bottom  part  of  the 
lever  with  which  a  refrigerator  car  door  ts 
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Xasteoed  being  bioken  off.*  A.  Because  it 
wlU  not  hold  with  the  top  lever,  sir.  Q.  How 
4o  son  know  the  top  lever  was  fastened?  A. 
I  doa't  know.  Q.  How  do  yon  know  but  what 
Ui«  lever  was  pushed  it&ck  against  the  car? 
A.  I  don't  know  that.  Q.  What  makes  you 
tell  In  thia  deposition  that  it  came  open  be- 
vuuse  it  was  goue?  A.  If  a  door  is  closed 
with  this  latch  brokra  It  will  not  stay  fas- 
tened on  any  refrigerator  car.  Q.  If  the  door 
is  closed  with  the  bottom  part  fastened,  it 
won't  stay  fastened?  A.  No,  sir;  it  won't, 
i^.  And  that's  why  you  base  your  stateoient 
va  what  you  say  there?  A.  Yes,  sir.  Q.  You 
duD't  know  whether  It  was  closed  or  fasten- 
ed? A  I  don't  know.  Q.  You  don't  know 
whetlter  the  door  was  puahed  against  the 
side  of  the  car  or  not?  A.  No,  air;  I  don't." 
After  the  wltneas  had  testl&ed  as  Just  set  out 
above,  appellant  moved  to  ezdude  his  said 
answer  to  the  twelfth  direct  interrogatory, 
which  also  Is  set  out  above.  The  grounds  of 
the  motion,  as  stated  in  the  bill  of  excep- 
tions, were  as  follows:  "Tlie  answer  Is  an 
opinion  and  conclusion  of  the  witness,  in  that 
he  states  positively  that  he  never  saw  the 
door  before  the  accident,  never  went  near  it, 
and  wasn't  In  a  position  where  he  could  see 
it;  and  because  he  further  stated  on  the  wit- 
ness stand  that  his  answer  was  based  on  an 
upinion  formed  some  time  after  the  accident, 
after  he  had  finished  the  work  at  the  station, 
and  after  the  car  had  been  set  Into  the  train; 
that  from  what  he  saw  then  he  concluded 
that  the  door  came  oif&i  by  reason  of  a  part 
of  a  latch  being  gone,  but  tbat  he  never  saw 
it  prior  to  the  accident  That  the  first  time 
he  ever  noticed  the  door  it  was  standing 
open."  The  court  overruled  the  motloa,  and 
bis  action  in  this  respect  Is  assigned  as  er- 
ror. In  approving  the  bill  presenting  the 
matt^,  the  court  qualified  It  as  follows: 
witness  John  Brea  testified  that  be  had 
beoi  engaged  as  a  brakeman  for  several 
years  on  difterent  roads;  that  be  was  fomil- 
lar  with  the  fastenings  on  refrigerator  car 
doors;  that  if  that  portion  of  the  apparatus 
of  a  refrigerator  car  door  was  missing  which 
ms  mlssdng  on  the  car  door  which  struck 
Carter,  the  plaintiff,  that  the  movement  of 
the  train  would  cause  the  same  to  come  open, 
evai  though  It  be  fastened  at  the  top,  be- 
cause the  moTement  of  the  trato  would  cause 
the  bottom  part  of  the  door  to  swing  out,  and 
this  would  pull  the  fastening  at  the  top  out; 
thla  would  be  caused  by  the  jolt  of  the  train. 
In  this  case  it  was  shown  that  the  Annt  part 
of  the  car  had  Just  gone  over  the  passing 
tiaA  switch;  that  is,  had  started  in  on  the 
passdng  trade.  The  car  was  subjected  to  the 
Jolt  caused  by  passing  over  thla  track.  At 
tMs  Instant  Bres  saw  the  car  door  open. 
Bres  examined  the  fastenings  on  the  door, 
and  tbm  he  was  permitted  to  testify  as 
shown  hi  this  bill." 

14]  Trom  the  testimony  set  out  it  Is  clear, 
n  think,  that  the  witness  did  not  know 
wheiba  Qw  door  was  closed  and  fastened  or 


not  when  the  cai  was  carried  from  the  pass- 
ing to  the  main  track,  nor,  if  it  was,  when  U 
came  open,  nor  what  caused  it  to  come  open, 
and  that,  when  he  said  In  reply  to  the  twelfth 
direct  interrogatory  that  it  came  open  be- 
cause part  of  the  lever  used  lu  fastening  it 
tiad  been  broken  off,  he  was  stating  his  opin- 
ion merely.  The  statement  made  by  the  trial 
Judge  in  connection  with  his  approval  of  the 
bill  of  exceptions  indicates  tiiat  he  thought 
the  witness  had  qualified  as  an  expert,  and 
that  as  such  his  opinion  was  admissible. 
But  we  think  the  testimony  showing  the  way 
tlie  door  and  its  fastenings  were  constructed 
indicated  that  the  question  as  to  what  caus- 
ed  the  door  to  come  open  was  one  which  one 
man  of  sense  was  as  competent  to  answer  as 
another,  and  tberefore  one  that  did  not  call 
for  the  opinion  of  experts.  The  Jury  in  such 
a  case  should  be  allowed  to  draw  their  own 
conclusions  from  the  facts  shown  by  the  tes- 
timony, uninfluenced  by  the  opinion  of  wit- 
nesses, expert  or  otherwise.  Shelley  t.  City 
of  Austin,  74  Tex.  612, 12  S.  W.  753. 

[i]  If  it  had  appeared  from  the  wltuess' 
answers  to  the  cross-Interrogatories  that  his 
answer  to  the  twelfth  direct  Interrogatory, 
instead  of  being  a  statement  of  a  fact  with- 
in his  knowledge,  was  a  statement  of  Ills  opin- 
ion merely,  there  is  ample  authority  for  say- 
ing his  said  answer  should,  on  motion,  have 
been  stricken  out  Ballway  Co.  v.  Ryan,  72 
S.  W.  72;  Railway  Co.  t.  Inman,  134  S. 
W.  277;  Railway  Co.  v.  Renfro.  83  S.  W. 
21;  Landa  v.  Obert,  78  Tex.  33,  14  S.  W. 
301.  But  we  are  not  pt^ured  to  say  that 
when  it  appeared  from  the  oral  examina- 
tion he  was  subjected  to  more  than  a  year 
after  he  answered  the  interrogatory,  that  he 
never  saw  the  door  on  the  occasion  of  the 
accident  until  Just  before  or  at  the  Instant  It 
strudc  appellee,  and  that  his  statement  In 
reply  to  the  interrogatory  as  to  what  caused 
the  door  to  come  open  was  based  entirely  on 
an  examination  he  made  of  It  after  the  acci- 
dent, that  his  answer  to  said  interrogatory 
therefore  should  have  been  stricken  out  It 
is  unnecessary,  we  think,  to  determine  wheth- 
er it  should  have  tieen  stricken  out  or  not; 
for  If  It  should  have  been,  and  if  the  trial 
court  therefore  erred  in  overruling  the  mo- 
tion, it  would  not  follow  that  the  Judgment 
for  that  reason  should  be  reversed;  for,  as 
pointed  out  by  api)ellee,  it  might  very  well  be 
said  that  the  Jury,  having  before  them  the 
facts  on  which  the  opinion  of  the  witness 
was  based,  predicated  their  verdict  on  those 
facts,  and  not  on  the  opinion  of  the  witness, 
and  that  therefore  the  ruling  on  the  motion. 
If  erroneous,  should  be  treated  as  harmless. 
Railway  Co.  v.  Warner,  60  S.  W.  442;  Rail- 
way Co.  T.  McElree,  16  Tex.  CSt.  App.  182, 
41  S.  W.  843;  Bond  v.  Railway  Co.,  55  Tex. 
Civ.  App.  119,  U8  S.  W.  867;  Rule  62a  for 
the  government  of  Courts  of  GlTll  Appeals 
(149  S.  W.  X). 

For  the  reason  Just  stated,  the  Importance 
<tf  the  question  as  to  the  competency  of  the 
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testimony  does  not  arise  ob  the  anignments 

comphdziditg  of  the  actloa  oC  the  court  la 
-nfuBlxig  to  anstaltt  the  motton  to  esdinSB  It 
It  arises.  Instead,  on  asatgiunenta  we  will 
now  consider,  which  attack  the  Terdlet  and 
lodgment  as  not  supported  by  the  testimony. 

From  the  allegations  In  the  petition  and 
the  charge  of  Uie  court  It  apswars  that  the 
theory  on  whleh  the  reooT«ry  was  soaght  and 
had  was  lliat  appellant  had  been  guilty  of 
n^llgence^  In  that  it  failed  to  InqMct  the 
car  and  discover  and  repair  a  defect  in  the 
fhsteningB  for  the  doors  tliereof,  in  eonse- 
Qoence  whereof  one  of  the  doors  came  open 
after  the  car  moved  from  the  passing  to  the 
main  track  and  struck  appellee  as  the  car 
moved  back  to  again  take  the  passing  track. 

[I]  We  think  It  shonld  be  said  that  the 
testimony  waa  BofBclent  to  support  flndlnga, 
involred  In  the  verdict,  that  the  door  struck 
appellee  as  he  claimed  it  did ;  that  the  fiw- 
tenlngs  for  the  ^x>f  wwe  so  defiactiTe  as  to 
make  It  probable  that  the  door,  if  dosed,  and 
fastened  with  same,  would  come  open  when 
the  car  was  subjected  to  sndi  movement  as 
it  was  subjected  to'  before  ttie  door  thereof 
Btntek  appellee;  and  that  tba  defective  con- 
dition of  the  fastenings  was  due  to  negUgmce 
on  the  part  ct  appellant  If  it  shonld  be 
said  ttie  teetimony  also  was  suffldent  to  sup- 
port a  flndli^  Involved  In  the  verdict,  that 
the  door  was  dosed  and  fastened  at  the  time 
the  car  was  moved  to  the  main  track,  we 
think  the  assignments  now  being  considered 
should  be  overruled;  fcnr  we  think  It  soffl- 
dratly  ai^>ears  that  appellee  was  without 
fault  in  the  matter,  and  It  would  then  appear 
that  the  injury  he  sufiFered  was  due  solely 
and  proximately  to  negligence  on  the  part 
of  an>dlant,  as  allied  in  the  petition. 

nierefore^  In  ordar  to  dispose  of  the  as- 
signments last  referred  to,  it  Is  not  necessary 
to  do  more  than  to  answer  this  Question: 
Was  the  testimony  sufficient  to  support  a 
finding  that  the  door  was  closed  and  fastened 
as  the  car  moved  from  the  passing  to  the 
main  track? 

Appellee  testified  that  If  the  door  had  been 
open  it  would  have  struck  him  as  the  car 
passed  the  switch,  while  moving  from  the 
passing  to  the  main  track,  and  that  because 
It  did  not  fhea  strike  him,  and  because  he 
thought  he  would  have  noticed  It  had  It  been 
open,  he  thought  It  was  not  then  open.  It 
mus^  we  think,  be  conceded  that  this  testi- 
mony was  suffident  to  support  a  finding  that 
the  door  was  dosed  as  the  car  moved  to 
the  main  track. 

So,  the  inquiry  may  be  said  to  be  further 
narrowed  to  this  question:  Was  there  testi- 
mony to  support  a  finding  that  the  door  also 
was  fastened  at  the  time  this  car  began  its 
movement  from  the  passing  to  the  main 
track?  If  the  door  was  dosed  and  fastened, 
then  the  testimony  was  snffldent  to  support 
a  finding  that  because  the  fastenings  were 
defective  it  came  agai  after  the  car  passed 


the  switch  stand  where  appellee  was  standing 
and  bef <we  It  a^Un  passed  same  as  It  moved 
back  to  the  passing  track.  If  the  dow  was 
not  fastened,  then  it  1>  obvlou  tbB  detective 
fastoilngs  had  nothing  to  do  with  Its  coming 
apeot  and  Uiectfore  it  could  not  be  said  tbat 
the  ne^igmoe  charged  against  appdlant,  In 
that  it  failea  t»  dlscovw  and  tepair  the  de- 
fect In  Uie  car,  waa  the  iwoilnmte  cause  ttf 
the  Injury  appellee  suffered. 

[7]  Looking  to  the  record,  the  cmly  testi- 
mony we  find  which  can  be  said  to  be  directly 
to  ttie  pi^nt  ta  the  answer  set  oat  above  of 
the  witnees  Bres  to  the  twelfth  direct  Intei^ 
n^tory  pn^Hranded  to  him.  If  tbat  answer, 
construed  In  the  light  of  the  oral  testimony 
afterwards  given  by  Mm,  also  set  out  above, 
should  be  treated  as  a  mere  opinion  of  the 
witness,  and  therefore  not  competent  as  evi- 
dence, under  the  ruling  of  the  Suprone  Court 
in  Henry  Phillips,  161  8.  W.  SS7,  we  are 
not  autborlaed  to  look  to  tt  In  detsmining 
the  Question  now  being  considered.  In  that 
case  the  Supreme  Court  htid  certain  testl* 
mony  admitted  without  objection  to  be  hear* 
say  and  therefore  inc<»np6tent,  and  with  ref- 
erence thereto  said:  "Such  Incompetent  testi- 
mony can  never  form  the  basis  of  a  finding 
of  facts  in  an  appellate  court,  notwithstand- 
ing its  presence  in  the  record  without  objec- 
tion. When  the  appellate  court  comes  to  ap* 
ply  the  law  to  testimony  constUnting  the 
fticts  of  Uie  case,  it  can  only  base  Its  con- 
dusion  apM  audi  testimony  as  la  under  the 
law  competent  niat  whldi  is  not  competent 
testimony  should  be  given  no  ^batlve 
force.** 

There  bdng  no  direct  evidence  on  which  a 
finding  that  the  door  was  fastened  can  be 
based,  tlie  question  ftrlses  as  to  whether 
there  was  testimony  from  which  an  Infer- 
ence that  it  was  fastened  properly  can  be 
drawn.  Appellee  Insists  that  sudi  an  infer- 
ence might  have  been  drawn  by  the  Jnry 
from  testimony  showing  that  the  fastenings 
for  the  door  were  bo  defective  that  had  the 
door  been  fastened  with  same  it  likely  would 
have  become  unfastened  by  the  movement  the 
car  was  subjected  to  in  switching  it  t)efore 
the  door  struck  appellee;  from  testimony 
showing  It  was  dosed  when  it  passed  the 
switchstand  as  it  moved  from  the  passing  to 
the  main  track;  and  from  the  absence  of 
testimony  showing  that  any  one  saw  the 
door  open  until  the  instant  before  tt  struck 
appellee.  We  agree  that  from  the  testimony 
referred  to  an  Inference  might  have  been 
drawn  that  the  door  was  fastened,  but  we 
think,  with  as  much  reason,  an  inference 
might  have  been  drawn  that  it  was  not  fas- 
tened. For,  certainly,  if  it  might  be  Inferred 
that  the  door,  though  fastened  with  the  de- 
fective appliances,  came  open  as  It  did,  it 
might  be  inferred  that  it  came  opra  as  it  did 
if  it  was  not  fastened  at  all.  The  question 
then  is:  The  testimony  admitting  of  an  in- 
ference either  that  the  door  waa  or  tbat  it. 
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wu  not  fastened,  did  the  Jnirr  liaTe  a  rlsbt 
to  cboose  between  tbe  inferences?  While  not 
entirely  clear  about  it,  it>  seems  to  na  it 
shonld  be  answered  that  they  liad  axich  a 
right ;  and  especially  so,  In  view  of  the  fact 
tbat  it  sufficiently  appeared  that  the  Injury 
to  appellee,  if  not  proximately  caused  by 
ne^igence  of  appellant  in  falling  to  ase  or- 
dlnary  care  to  inspect  the  car  and  discover 
and  repair  the  defect  In  the  fastenings  for 
tbe  doors  thereof  before  sending  it  ont  from 
Texarkana,  was  proximately  caused  by  its 
negligence  in  another  respect,  to  wit,  In  fall- 
ing to  use  ordinary  care  to  dose  and  fasten 
the  doors  thereof  before  it  directed  that  the 
car  be  placed  in  tbe  train  at  Myrtls.  In  oth- 
er words,  In  the  light  of  the  testimony,  it 
Beema  that  the  only  complaint  appellant  could 
be  heard  to  make  with  refer^ce  to  the  find- 
ing of  the  jury  that  it  was  guilty  of  negli- 
gence  is  that,  while  it  appeared  from  the  tes- 
timony It  was  guilty  in  one  of  the  respects 
stated  above,  it  did  not  appear  in  which  re- 
spect it  was  guilty.  We  do 'not  think  it 
diould  be  heard  to  nr^  such  a  complaint 
against  the  finding. 

The  assignments  not  in  effect  disposed  of 
by  what  has  been  said  are  believed  to  be 
wiOumt  merit,  and  therefore  are  overmled. 

Tbe  Judgment  la  afflnned. 

On  Motion  ft>r  Btiieaiing. 

[Ml]  In  reaching  the  conclusion  that  the 
Jury  had  a  right  to  choose  between  Inferences 
to  be  drawn  from  the  testimony,  we  were 
not  nnmindfol  of  the  mle  invoked  by  appel- 
lant In  its  m(^on,  which  denies  to  a  Jury 
such  a  right  where  the  inference  of  negU- 
(ence  as  charged  Is  not  more  reasonable  than 
that  of  the  absence  of  such  negligence.  But 
we  thought  the  rule  ought  not  to  be  applied 
because  it  then  appeared  to  us  that,  if  the 
injury  suffered  by  appellee  was  not  due  to 
negUg^ice  in  the  respect  submitted  in  the 
court's  charge,  it  was  due  to  negligence  on 
th«  part  of  appellant  In  another  respect,  and 
it  Bcemed  to  us  it  would  be  unreasonable  un- 
der soch  drcnmstances  to  set  aside  the  ver- 
dict and  Judgment  On  farther  considera- 
tion of  the  matter,  however,  we  are  convinc* 
ed  we  had  no  right  to  say  as  a  matter  of 
law  that,  if  appellant  was  not  guilty  of  neg- 
ligence In  failing  to  use  dne  care  to  Inspect 
tbe  car  and  discover  and  repair  the  defect 
In  the  fastenings  for  the  doors  thereof,  it  was 
guilty  of  negligence  in  foiling  to  use  due 
care  to  close  and  fasten  the  doors  thereof 
before  it  directed  that  the  car  be  placed  in 
the  train  at  Myrtls.  Therefore  we  now  think 
the  rule  referred  to  should  have  been  given  ef- 
fect in  disposing  of  the  aEq:>eaL  It  follows  that 
we  think  the  motion  should  be  granted ;  and, 
because  the  testimony  was  not  snffldent  to 
support  the  finding  of  the  Jury  that  negU- 
geoce  of  appellant  in  the  particular  submit- 
ted to  them  was  tbe  proximate  cause  (rf  the 

ToroUurcaaw  M* 


injury  to  appellee,  that  the  Judgment  should 
be  reversed,  and  the  cause  remanded  for  a 
new  trial.  It  will,  accordingly,  be  so  «r- 
dered. 


BOBSOHOW  V.  STEPHENSON  et  aL 

(No.  B31Z) 
(Court  of  cavil  Appeals  of  Texas.  Austin. 
March  18,  1»14) 

VSITDOB  ANO  PUBOHABEB  (S  285*)— LiBN— En- 
TOKCEUZHT  —  RlOHTS    Of    GUABANTOB  OF 

Notes— FaoaATiNQ  Skotjbitt. 

Where  defendant  guaranteed  part  of  a  se- 
ries of  vendor's  lien  notes,  the  whole  of  which 
plaintiff  declared  due  upon  nonpayment  of  the 
second,  the  judgment  foreclosing  the  lien  and 
finding  against  defendant  on  his  guaranty  need 
not  prorate  the  proceeds  of  the  sale  ol  the 
land  between  the  notes  cnaranteed  and  the  oth- 
ers; plaintifE  being  enatled  to  judgment  upon 
the  guaranty  without  resorting  to  Ms  secant;, 
and  defendant  being  protected  by  the  provision 
requiring  the  security  upon  the  land  to  be  ax- 
hansted  b^re  issuance  of  execution  against 
him. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  GenL  Dig.  H  800^;  Deo.  Dig.  | 
285.*] 

Appeal  from  District  Gonrt,  MUls  Gonnty; 
John  W.  Ooodwln,  Judge. 

Action  by  W.  H.  Stqphenaon  against  Max 
Borschow  and  another.  Vrcm  a  Judgment 
for  plalntifF,  ttie  named  dfifoidant  ivpeftls. 
Affirmed. 

E.  B.  Anderson,  of  Goldthwalta^  and  Arch 
Grinnan,  of  Brownwood,  for  appellant  E. 
B.  Hendri<^  and  I.  J.  Bice,  both  of  Brown- 
wood,  for  appeUeb 

JEINKINS,  J.'  The  evidence  in  this  case 

shows  that    Cornelius  on  February 

20,  1911,  executed  his  eight  promissory  notes 
to  appellant,  the  first  for  $100,  due  November 
1.  1911,  and  the  others  for  $300  each,  due 
November  1,  1912,  1913,  1914,  191S,  1916, 
1917,  and  1918,  respectively,  interest  payable 
annually ;  that  said  notes  were  given  in  pay- 
ment for  a  tract  of  land  in  Mills  conntyr 
upon  which  a  vendor's  lien  was  retained  to- 
secure  the  payment  of  said  notes.  They  pro- 
vided that  tbe  failure  to  pay  either  of  said 
notes,  or  the  interest  thereon,  would,  at  the 
election  of  tbe  holder  of  such  notes,  mature 
all  of  them.  Appellant  sold  said  notes  to 
appellee,  making  a  written  transfer  th^eof, 
together  with  the  vendor's  lien  and  superior 
title,  and  guaranteeing  the  payment  of  the 
first  and  second  notes;  the  others  being  in- 
dorsed without  recourse.  The  first  note  was 
paid,  but  the  second  was  not,  and  appellee 
elected  to  treat  them  all  as  due,  and  brought 
this  suit  against  the  maker  of  said  notes  and 
to  enforce  tbe  vendor's  lien,  and  also  against 
appellant  npon  his  guaranty  of  said  seccmd 
note.  Judgment  was  rendered  against  Cor- 
nelius for  the  debt,  Interest,  attorney's  fees, 
and  costs,  foreclosing  the  Hen  upon  said 
land,  and  also  against  appellant  upon  his 
guaranty  of  said  second  note,  with  Jndg- 
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ment  orer  In  Us  filTor  a^nst  Cornellva  for 
tmj  amount  that  be  might  pay  upon  said 
Judgment 

Appellant  assIgnB  error,  contending  tliat 
tlie  proceeds  of  the  rale  abonld  have  been 
prorated  between  raid  seciond  note  and  tbe 
remainder  of  said  notes.  Instead  of  first  ap- 
plying all  of  sneta  proceeds  to  tbe  payment  of 
m<ii  otber  notes.  We  overrule  tbis  assign- 
ment. Appellant  was  liable  upon  hla  guar- 
anty for  any  deficit  from  the  sale  of  said 
land,  and  tiie  court  rendered  a  proper  Judg- 
ment In  decreeing  that  the  proceeds  should 
first  be  applied  to  tbe  other  notes.  Hutches 
T.  Threshing  Machine  Co.,  %  8.  W.  64 ;  Ood- 
dard  Peoples,  11  Tex.  Civ.  App.  616,  83  8. 
W.  814.  In  fact,  tbe  holder  of  said  notes 
vaa  entitled  to  Judgment  against  tiie  guar- 
antor upon  tbe  failure  of  tbe  maker  of  said 
notes  to  pay  the  same,  without  first  resorting 
to  bis  security  npon  the  land.  Walker  t. 
ColUns,  22  Tex.  193;  32  Cyc.  07,  98.  He  was 
fully  protected  by  tiie  judgment  of  tbe  court 
herein,  which  required  tbe  security  upon  tbe 
land  to  be  exhausted  before  execution  should 
Issue  against  him. 

Finding  no  error  of  record,  tbe  Jadgmoit 
of  tile  trial  conrt  la  affirmed. 

Affirmed. 


GLENS  FALLS  INS.  CO.  't.  WALKER, 
(No.  7842.) 

<0>nrt  of  Civil  Appeals  of  Texas.   Ft  Worth. 
Jan.  SI,  1914.   Oq  Rehearing, 
March  14,  1914.) 

1.  INBUBANCE  ((  233*)  —  FlBB  IlTBUBAITOB  — 

W.AaTi:B— MiSTAKX. 

Although  a  fire  policy  on  mortgaged  prop- 
erty provided  for  an  extension  of  time  for  the 
beneot  of  the  mortgagee  in  caae  of  cancellation, 
the  iosarer'B  agent  in  good  faith  represented 
that  tbe  losUtatlon  of  foreclosure  proceedings 
had  avoided  tbe  policy  according  to  a  stipulation 
whtcb  be  stated  was  In  the  policy,  and  in  reli- 
ance upon  that  representation  the  mortgagee 
consented  to  a  cancellation.  Held  that,  the  mis-  ] 
take  being  one  of  fact,  the  cancellation  was  in- 
effective. 

[Ed.  Note.— For  otiier  cases,  see  Insurance, 
Gent  Dig.  i  606;  Dec  Dig.  |  238.*] 

2.  iHSUBAirCB    (I    228*)  —  FXRI    PouoT  — 

Waives. 

Where  a  fire  policy  provided  for  an  exten- 
sion of  time  for  the  benefit  of  the  mortgagee 
In  case  of  cancellation,  the  mortgagee  may ; 
waive  that  provision  for  his  benefit  | 
[Ed.  Note.— For  otber  cases,  see  Insorance, 
Cent  Dig.  H  498,  499;  Dec  Dig.  |  22&*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; R.  H.  Buck,  Judge. 

Action  by  Herbert  G-  Walker  against  the 
Glens  Falls  Insurance  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Crane  &  Oane,  of  Dallas,  for  appellant 
Charles  Kassell,  of  Ft  Worth,  for  appellee. 


DUNKLIN,  J.   Herbert  G.  Walker  lecov- 


ered  a  Judgment  against  tbe  Glens  Falls  Xn- , 


snrance  Company  tox  Wa  amount  sdpalated 
In  a  Are  Insurance  policy  Issued  by  tbe  com- 
pany upon  a  bonse  belonging  to  B.  Ij.  Day, 
and  up<m  whidi  Walker  bdd  a  mortgage; 
the  p<^cy  b^g  payable  to  tbe  mortgagee  u 
his  Interest  migbt  appear.  Tba  cmnpany 
has  appealed. 

Tb»  only  controverted  Issues  submitted  bj 
the  tilal  Judge  in  his  lAAtge  to  the  Jury,  and 
npon  which  a  verdict  was  retamed,  were: 
First,  whether  or  not  the  company  delivered 
the  policy  to  Walker;  second,  whether  or 
not  actual  payment  of  the  premium  <dmrged 
for  the  same  was  mdved  by  the  cmnpaoy; 
and,  third,  whether  or  not  Walker  agreed 
with  the  defendant  before  the  fire  tbat  the 
policy  should  be  canceled.  Tbe  evidence  was 
sufficient  to  sustain  a  finding  in  favor  of 
Walker  upon  all  of  those  issues  except  tbe 
one  last  mentioned.  After  a  careful  consid- 
eration of  the  record,  we  are  of  tbe  opinion 
that  the  testimony  of  Walker  himself  shows 
conclusively  that  he  consented  to  a  cancella- 
tion of  the  policy  iKfore  the  tire  which  de- 
stroyed the  building,  and  in  pursuance  of 
that  agreement  tbe  polif^  was  snrrendered 
to  the  company. 

[1,2]  Another  Issue,  however,  tendered  in 
plalntifrB  pleadings  was  that  Walker's 
agreement  to  a  cancellation  of  the  policy 
was  Induced  by  a  mutual  mistake  of  himself 
and  the  agent  of  the  company.  It  was  al- 
leged that,  at  the  time  the  policy  was  is- 
sued, Walker  had  instituted  foreclosure  pro- 
ceedings upon  the  mortgage  given  to  him  by 
Day ;  that,  at  the  time  Walker  agreed  to  a 
cancellation  of  the  policy,  the  company's 
agent  represented  to  him  that  the  pendency 
of  the  foreclosure  proceedings  at  the  time  or 
the  issuance  of  the  policy  did  of  Itself  ren- 
der the  policy  void  from  the  date  of  Its  Is- 
suance, and  by  reason  of  that  represQitation 
Walker  was  indnced  to  agree  to  a  cancella- 
tion of  tbe  policy.  It  was  further  alleged 
that  the  representation  so  made  by  the  com- 
pany's agent  was  made  in  good  faith,  but  in 
Ignorance  of  the  true  conditions,  namely, 
that  the  policy  contained  no  such  stipula- 
tion, and  that  Walker  was  likewise  ignorant 
of  tliat  fact  We  are  of  the  opinion  that,  if 
this  plea  of  mutual  mistake  be  sustained  by 
tbe  evidence,  it  would  render  of  no  effect 
Walker's  agreement  to  a  cancellation  of  the 
policy,  and  that  tbe  case  sbonld  be  remanded 
for  another  trial  upon  that  issue.  The  policy 
contained  a  provision  that,  unless  otherwise 
provided  by  agreement  Indorsed  thereon.  It 
shall  be  void  If,  with  the  knowledge  of  the 
insured,  foreclosure  proceedings  should  be 
commenced  or  notice  given  of  sale  of  any 
proper^  covered  by  any  mortgage.  No  sacb 
agreement  was  Indorsed  npon  tbe  policy. 
But  the  policy  contained  a  further  clause 
reading  as  follows :  "This  company  reserves 
tbe  right  to  cancel  tbla  policy  at  any  time  as 
provided  by  Its  terms,  but  in  auch  case  this 
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poUcy  aban  conUnne  In  force  for  the  benefit 
oo3j  of  tbe  mortgagee  (or  trustee)  for  ten 
days  after  notice  to  tbe  mortgagee  (or  trus- 
tee) of  such  canceUattcm  and  shall  then 
cease,  and  thla  company  shall  have  the 
light  on  like  notice  to  cancel  this  agree- 
ment" The  right  given  to  Walker,  by  the 
stipttlatlon  last  quoted,  to  require  of  tbe  com- 
paay  ten  days'  notice  before  the  cancellation 
of  the  policy  could  be  waived  by  htm,  and 
that  stipulation  constltnted  no  obstacle  to 
the  enforcement  of  the  agreement  made  by 
^^'aIker  for  the  cancellation  of  the  policy 
prior  to  the  fire. 

For  the  reasons  Indicated,  the  Judgment 
Is  rersEMd,  and  the  cause  ronanded. 

On  Rehearing. 

We  attached  no  Importance  to  the  find- 
ing tbat  the  policy  contained  no  Indorsement 
of  any  agreement  by  tbe  Insurance  company 
\rith  E.  L.  Day,  the  owner  of  the  property, 
wai\'ing  the  provision  contained  In  the  policy 
that  the  same  would  be  void  if,  with  the 
knowledge  of  Day,  foreclosure  proceedings 
should  be  instituted  upon  the  mortgage  out- 
iitandlng  against  the  property.  The  stipula- 
tion in  favor  of  Walker,  the  mortgagee,  that 
he  should  have  ten  days*  notice  of  any  in- 
tention by  the  company  to  canc,el  the  policy 
was  expressly  recognized.  We  have  care- 
fully examined  appellant's  answer  and  are 
of  the  oidnion  that,  although  general  in  Its 
terms.  It  was  Buttlclent,  In  the  absence  of 
any  special  exception,  to  present  the  Issue 
that,  prior  to  the  ttre,  Walker  agreed  with 
the  company  that  the  policy  should  be  can- 
<*led.  In  its  motion  for  rehearing  appellant 
t^rnestly  insists  that  it  is  apparent  from 
the  pleading  of  Walker  tbat  the  mutual  mis- 
take alleged  by  him  as  having  induced  him 
to  agree  to  a  cancellation  of  the  policy  prior 
to  the  fire  was  a  mistake  of  law  and  not  a 
mteCake  of  fact,  and  hence  did  not  present 
any  valid  defense  to  an  enforcement  of  such 
agreement  Many  authorities  are  cited  to 
support  this  contention,  which  we  think  are 
Inapplicable^  The  mistake  so  alleged  did  not 
consist  of  an  erroneous  legal  construction  of 
the  terms  of  the  policy,  but  consisted  of  an 
erroneous  supposition  that  the  policy  con- 
tained certain  sttpnlaUona,  and  hence  was  a 
mntnal  mistake  of  fact,  which,  like  any  other 
DiDtnal  mistake  of  material  facts,  wonld 
pre^t  a  valid  defense  to  the  enforcement 
of  tbe  agreement. 

In  our  original  t>pfnion  tbe  cause  was  re- 
lunded  for  a  new  trial  generally,  and  the 
expresdon  nsed  In  a  preceding  portion  of 
fhe  opinion  that  It  should  be  remanded  for  a 
trial  of  the  Issue  of  mntnal  mistake  was  not 
intended  as  any  limitation  of  that  oonclu- 
lion. 

With  Oiese  obsemttons  tbe  motlona  of  ap- 
pellant and  aiqiMllee  for  rehearing  are  over- 
mled. 


QOBMAN  et  aL  t.  OORUAN.    (No.  7843.) 

(CoDrt  of  Civil  Appeals  of  Texas.   Ft.  Worth. 
Feb.  7,  1814.    Rehearing  Denied 
March  14,  1914J 

L  MaRBIAOB  (J  50*)— VaLIDITT— BVIDEKCK. 

Where  a  woman,  believing  a  man  to  be  di- 
vorced, in  good  faith  celebrated  a  marriage  with 
him,  slight  evidence  will  be  sufficient  to  uphold 
the  validity  of  tbe  marriage  after  removal  of 
the  impediment. 

[Ed.  Note.— For  other  cases,  see  Marrlsget 
Gent  Dig.  H  7&-«9;  Dec  Dig.  |  50.*] 

2.  Mabbiaob  <S  go*)— Vaudxtt— Rbhotal  of 

Impkdihert. 

Where  a  woman,  mistakenly  belLeving  a 
man  to  be  divorced,  entered  into  a  marriage 
without  knowledge  of  the  impediment,  tbe  con- 
tinued cohabitatioD  of  the  parties  after  removal 
of  the  impediment  is  Bomclent  to  establish  a 
good  maniage. 

[Ed.  Note. — For  other  cases,  see  Marriage, 
Cent  Dig.  H  70-S9;  Dec.  Dig.  fi  50.*] 

Appeal  from  District  Court,  Tarrant  Coun* 
ty ;  R.  H.  Buck,  Judge. 

Petition  by  Josle  Gorman  against  Jack 
Gorman,  as  administrator,  and  others,  for  a 
widow's  allowance.  From  a  judgment  of  the 
district  court  afl3rmlng  an  allowance  by  thn 
probate  court,  the  administrator  appeals. 
Affirmed. 

Leake  ft  Henry,  of  Dallas,  for  appellant 
P.  O.  Dedmon  and  Chas.  SL  Wltt^  both  of 
Ft  Worth,  ft>r  appellee. 

SPBER,  J.  Josle  Gorman,  as  the  sur^ 
vlving  widow  of  David  Gorman,  deceased, 
obtained  in  the  probate  court  of  Tarrant 
county  an  order  for  a  widow's  allowance  in 
lieu  of  homestead  and  other  exempt  property 
to  tbe  anwunt  of  $1,000,  being  the  total 
amount  of  tbe  estate  of  tbe  deceased,  and 
from  tbat  order  Jack  Qonnan,  the  adminis- 
trator, has  appealed. 

Briefly  stated,  the  findings  of  fact,  which 
we  adopt  in  full,  show  that  tbe  deceased, 
David  Gorman,  and  appellee,  Josle,  were 
regularly  married  November  7,  1905.  Ap- 
pellee was  at  the  time  an  unmarried  woman, 
but  the  deceased  was  at  the  time  a  married 
man,  with  a  suit  pending  against  his  wife 
for  a  divorce.  Appellee  married  the  deceased 
in  perfect  good  fSltti,  in  Ignorance  ct  the  fact 
tbat  he  was  nndivorced.  She  knew  of  his 
former  marriage  and  of  tbe  pendency  of  tbe 
divorce  suit,  but  bad  been  told  and  believed 
a  decree  of  divorce  had  been  entered.  A  few 
montlw  after  tbe  marzlase  the  decree  was 
entered,  and  tbe  parties  continued  to  live 
together  as  hosband  and  wife  and  to  treat 
each  oth»  as  such  In  all  the  ways  nsnal  to 
married  prasons.  The  deceased  departed  this 
life  in  May,  IIXIS,  and  appellee  never  knew 
ot  the  impediment  to  ber  marriage  with  de- 
ceased until  long  after  bis  death,  but  at 
all  times  believed  ber  marriage  to  be  regular. 

[1,2]  It  is  tbe  contention  of  appellant  that, 
Blnce  by  force  of  the  law  the  relation  of  ap- 
pellee and  tbe  deceased  was  Illicit,  they  were 
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not  busband  and  wife,  and  that  the  ration, 
being  unlawful  In  Ite  Inception,  never  be- 
came lawful,  since  there  was  no  evidence  of 
a  change  In  that  relation.  It  Is  true  there  Is 
no  finding,  or  evidence,  as  to  that,  of  a  con- 
scious change  of  the  relations,  so  far  as  the 
appellee  Is  concerned,  but  in  the  nature  of 
the  case  there  could  have  be^  none.  She 
acted  In  good  faith  from  the  flrst,  believing 
at  all  times  that  her  marriage  to  the  deceas- 
ed was  lawful,  and  having  no  notice  what- 
ever at  any  tiine  of  the  impediment  which 
rendered  it  unlawful  at  its  Inception.  Un- 
der such  circumstances,  we  think  slight  evi- 
dence would  be  sufficient  to  uphold  the  valid- 
ity of  the  marriage  after  the  removal  of  the 
impediment.  Under  the  Spanish  law,  which 
law  our  marital  laws  very  much  resemble,  a 
putative  marriage  became  a  lawful  marriage 
npon  the  removal  of  the  impediment  Smith 
T.  Smith,  1  Te^  621,  46  Am.  Dec.  121.  Un- 
der our  statutes,  there  is  no  reason  to  hold 
that  a  putative  marriage  may  not  become 
lawful  npon  the  removal  of  the  imiwdlment, 
but  there  is  every  reason  to  hold,  even  upon 
slight  evidence,  that  It  may  do  so.  Edelsteln 
T.  Brown,  95  S.  W.  1126.  In  the  very  nature 
of  the  marriage  relation,  the  continued  living 
together  of  appellee  and  the  deceased  as  hus- 
band and  wife  after  tbe  removal  of  the  im- 
pediment which  rendered  the  original  mar- 
riage invalid  was  necessarily  a  constant  of- 
fer and  acceptance  of  the  mutual  relation  of 
hnaband  and  wife  between  the  parties,  and 
their  cohabitation  under  such  circumstances 
constituted  the  lawful  relation  of  busband 
and  wife.  Tbere  Is  no  reason  In  law  or  fact 
why  it  should  not  do  so,  and  eveiy  considera- 
tion demands  that  it  should. 

Tbere  la  no  error  in  the  record,  and  the 
Judgment  of  the  district  court,  holding  the 
marriage  of  appellee  and  the  deceased  to  be 
good  as  a  common-law  marriage  after  tbe  de- 
cree of  divorce  in  favor  of  the  deceased.  Is 
affirmed. 

Affirmed. 


GULF,  O.  &  8.  F.  BY.  CO.  v.  GADDIS  et  al. 
(No.  7840.) 

(Court  of  Civil  Anpeala  of  Texas.   Ft  Worth. 
Feb.  14,  m4.  Beheariog  Denied 
March  21.  iai4.) 

Bailboaps  (I  3S0*)  —  GBoseura  AcoioBnr^ 

COHTBIBUTOftT  NKQUOBNCB. 

It  camiot  be  said,  aa  matter  of  law,  tbat  one 
who,  at  night,  saw  a  passenger  train,  which  was 
60  or  70  feet  from  the  crossing,  and  approaching 
at  a  speed  two  or  three  times  the  6  miles  per 
hour  allowed  by  ordinance,  when  he  was  15  feet 
from  the  croesing,  was  guilty  of  contributory 
negligence  in  increasing  his  speed  and  attempt- 
ing to  cross  ahead  of  it 

[Ed.  Note.— For  other  eases,  see  Bailroads, 
Cent  Dig.  H  1152-1192;  Dec/Dig.  |  8B0.*] 

Error  to  District  Court;  Tarrant  County; 
James  W.  Swayne,  Judge. 

Action  by  Nancy  Gaddls  and  others  against 
the  Gulf,  Colorado  &  Santa  Ffi  Railway  Com- 


pany.  Judgment  for  plalntitTa,  and  defend- 
ant brings  error.  Affirmed. 

Lee  &  Lomax  and  W.  D.  Smith,  both  of 
Ft  Worth,  and  Terry,  Gavin  &  Mills,  of  Gal- 
veston, for  plaintiff  in  error.  Slay  &  Simon, 
of  Ft  Wortii,  for  defendants  In  error. 

SFEER,  J.  Nancy  Gaddls,  in  behalf  of 
herself  and  her  minor  children,  sued  tbe  Gulf. 
Colorado  St  Santa  V6  Railway  Company  to 
recover  damages  for  the  ne^lgent  killing  of 
the  husband  and  father.  Jack  Gaddls.  There 
was  a  trial  before  a  jnry  resulting  in  a  ver- 
dict and  judgment  fbr  the  plaintiffs  In  the 
sum  of  $4,500,  and  the  defendant  prosecutes 
error. 

A  single  assignment  la  presented,  and  that 
involves  the  question  that  under  the  undis- 
puted facts,  the  trial  court  should  have  in- 
structed a  verdict  for  the  defendant  npon  the 
issue  of  the  deceased's  contributory  negli- 
gence. The  propositions  submitted  under 
plaintiff  in  error's  assignment  are  as  fol- 
lows: "It  is  contributory  negligence,  aa  a 
matter  of  Ian,  for  one  approaching  a  railroad 
track,  with  a  train  approaching  on  tbe  tradt 
in  plain  view,  who  is  warned  by  the  whistle 
on  the  engine  and  tbe  bell  on  ttie  engine  that 
the  train  is  approaching,  and  by  a  crosring 
watchman,  placed  there  to  prevent  parties 
from  cros^g  tbe  track  when  a  tealn  Is  ap- 
proachlns^  that  the  brain  Is  coming  and  who 
knows  of  the  approa^  of  ttie  train,  to  at 
tempt  to  beat  the  train  across  the  track,  and. 
If  Injury  results  to  him  firom  snch  attempt, 
nether  he  nor  those  dalzolng  under  him  are 
entitled  to  recover.** 

The  qnestion  of  contributory  negUgrace  be- 
ing one  of  ftct  to  he  determined  by  the  jury 
nnd»  all  ihe  drcumatancea  of  the  case,  ex* 
cept  in  those  rare  cases  where  reasonabls 
minds  conld  not  differ  as  to  the  conclusion 
to  be  drawn,  It  is  obrlons  that  this  proposi- 
tion cannot  be  snstained.  It  Is  s^ted  too 
broadly.  Whether  or  not  it  Is  contribntorj 
n^llgenoe  for  a  pedestrian  approadilng  a 
railroad  track  to  cross  over  ahead  ot  an  ejf- 
proachlng  train  depends  largely,  if  not  alto- 
gether, npon  the  distance  the  train  is  away 
and  the  speed  with  vhidl  it  la  apiHxwchlng 
the  crossing.  In  such  a  case  the  train  might 
be  seen  approaching,  but  yet  at  andi  t  dis- 
tance and  moving  at  such  a  low  speed  as  tbat 
a  most  cautious  or  prudent  person  would  na- 
dertake  to  cross  ahead  of  it  and  feel  that 
he  was  taking  no  risk  whatever  In  doing  so. 
But  the  next  proposition  submitted  by  plain* 
tiff  in  error  Is  more  definite  and  more  nearly 
raises  the  precise  question  to  be  determioed 
In  this  case.  That  proposition  Is  as  follovra: 
"The  undisputed  evidence  in  this  case  shows 
that  Gaddls  approached  defendant's  track  on 
the  south  side  of  Elizabeth  street  between 
9  and  9:30  o'clock  at  night,  at  a  time  when  a 
regular  passenger  train  of  the  defendant 
going  somewhere  between  10  and  20  miles  per 
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boxir,  wu  approaching  BUsabetb  street  going 
lonth,  and  tSiat  the  train  wbiatled  dear  and 
disdnct  whtetkft,  attractiiig  thfi  attention  of 
other  parties,  at  two  different  tlraea  when  the 
train  was  a  considerable  distance  from  the 
crossing,  the  first  time,  under  the  estimate  of 
the  wltneaKS,  about  SOO  eeel;  away,  and  the 
MGond  time  ahont  SOO;  and  that  on  the 
aoondlns  of  the  first  whistle  the  watchman 
at  the  BUxabeth  street  crossing  came  out 
with  Us  red  lantern  and  began  to  signal  by 
waring  It,  and  turning  to  the  west,  the  direc- 
tion from  which  the  deceased  approached  th6 
tntiit  he  saw  ttie  deceased  some  40  «  60 
fert  away  from  the  track  and  waved  bis 
lantern,  and  the  deceased  ccmttnued  on,  ap- 
proaching the  tiai^  in  an  ordinary  walk  until 
he  got  within  about  16  feet  of  the  tracik;  and, 
not  checking  his  gait,  fiie  watdunan  called 
to  him  and  expressly  warned  him.  and  he 
tuned  and  looked  In  Qie  direction  of  the 
train,  and  b^ead  ot  Bt(9Plug  he  quickened 
lili  paea  at  a  time  whrai  the  train  was  prac- 
tically on  him,  only  dO  or  70  feet  way,  and 
was  then  blowing  an  alarm  whistle,  and  evi- 
dently undertook  to  beat  the  train  across  Ibe 
crossing  and  was  struck  by  the  train  and 
Ulted.  The  deceased  thus  his  own  gross 
negligence  and  recklessness  contributed  to 
and  caused  his  own  death." 

If  the  focts  stated  In  the  proportion  be  ad- 
odtted  to  be  true,  It  does  not  follow,  as  a 
matter  of  law,  that  the  deceased  was  guilty 
of  contributory  neg^gence  In  attempting  to 
cross  the  tradk  onder  the  circumstances 
diovn.  It  appears  to  be  the  well-eettled  mle 
In  this  state  that,  in  order  that  an  act  shall 
be  deemed  n^llgmce  per  se,  it  must  have 
been  done  contrary  to  a  statutory  duty,  or  it 
most  appear  so  opposed  to  the  dictates  of 
common  prudence  that  we  can  say  without 
besitstion  or  doubt  that  no  careful  person 
would  have  committed  It  O..  C.  &  S.  F.  By. 
Go.  V.  GasBcamp,  69  Tex.  646,  7  S.  W.  227. 
And  it  has  been  repeatedly  held  that  it  Is 
not  necessarily  negligence  for  one  to  attempt 
to  do  a  thing  which  he  knows  to  be  danger- 
ous. O.,  C.  &  S.  F.  Ry.  Co.  v.  Gasscamp, 
snpra ;  G.,  O.  &  S.  F.  Ry.  Co.  v.  Grisom,  36 
Tex.  av.  App.  630,  82  S.  W.  671 ;  Tex.  Cent 
tt.  R.  Co.  T,  Randall,  51  Tex.  Civ.  App.  249, 
113  S.  W.  180;  T.  ft  P.  Ry.  Co.  v.  Stoker,  52 
Tet  Civ.  App.  433,  115  S.  W.  910;  St  Louis 
8.  W.  Ry.  Co.  V.  Shelton,  52  Tex.  Civ.  App. 
437. 116  S.  W.  877.  The  facts  shown  in  plain- 
tiff in  error's  proposition  do  not  put  the  de- 
ceased in  the  attitude  of  a  person  who  goes 
into  a  place  of  known  danger  without  taking 
any  precaution  whatever  for  his  own  safety. 
It  is  to  this  sort  of  case  that  the  authorities 
dted  by  plaintiff  In  error  are  applicable. 
The  case  of  I.  &  G.  N.  Ry.  Co.  v.  Edwards, 
100  Tex.  22,  93  S.  W.  106,  so  much  relied  on, 
is  thns  referred  to  by  our  Supreme  Court  In 
Boyd  V.  St  Jj.  S.  W.  Ry.  Co.,  101  Tex.  411, 
108  S.  W.  813,  and  the  reference  is  sufficient 
to  Ulostrate  the  distinction  between  that  line 


of  cases  and  those  which  we  shall  taersaftw 
cite,  wbidi  we  think  more  neady  resemble 
the  case  under  consideration:  "In  the  Ed- 
wards Case  the  injured  party,  upon  ap- 
proaching a  crossing  over  a  railroad  track 
with  whldL  he  was  perfectly  temiUar,  and 
knowing  that  trains  frequoitly  passed,  failed 
dther  to  look  or  to  listen,  and  testified  that, 
if  he  had  done  either,  he  could  have  heard  or  • 
seen  the  train  before  he  stepped  upon  the 
track.  Bdwards  took  no  precaution  what- 
evw  to  protect  himself,  and  therefore  was 
not  entitled  to  a  recorety,  althou^  the  rail* 
way  company  was  guilty  of  negligfmce  in 
failing  to  blow  the  whistle."  Many  authori- 
ties  might  be  cited  to  the  proposition  that  a 
pwson  who  goes  into  a  place  of  known  dan- 
ger withoot  taking  any  care  whatever  to  pro- 
tect himself  Is  necessarily  negligent  to  snch 
an  extent  that  be  cannot  recover  for  injuries 
received  In  consequence  of  his  act 

But  here  we  have  a  different  cass.  It  Is 
undisputed  that  the  deceased  did  look  and 
acquaint  himself  with  the  fUct  that  the  train 
was  approaching,  and  in  consequence  qui<&* 
oied  his  pace  when  within  a  few  feet  of  the 
crossing  In  ord^,  as  he  thought  to  cross  the 
track  befoTe  the  train  could  reach  him. 
Whether  or  not  his  act  In  thus  attempting 
to  cross  ahead  of  the  train  was  a  negligent 
one,  as  matter  of  law,  is  the  question  we  are 
called  upon  to  decide.  No  authority  has  been 
cited,  and  we  have  found  none  which  would 
require  us  to  hold  that  it  was.  Whether  or 
not  the  deceased,  situated  as  be  was,  acted 
as  a  person  of  ordinary  prudence  in  attempt- 
ing to  cross  the  track  as  he  did  we  think  be- 
came a  question  of  fact  to  be  determined  by 
the  Jury,  and  the  court  committed  no  error  in 
refusing  the  summary  Instruction  to  find  for 
the  defendant. 

There  is  no  assignment  attacking  the  find- 
ing of  the  jury  on  the  Issue  of  plaintiff  in  er- 
ror's negligence  in  the  matter  of  speed  at 
which  the  train  was  being  operated  at  the 
time  deceased  was  killed,  and,  even  on  the  is- 
sue of  contributory  negligence,  the  fact  that 
the  train  was  being  operated  at  such  a  high 
rate  of  speed.  In  violation  of  an  ordinance  of 
the  city  of  Ft.  Worth,  which  limited  the 
speed  of  trains  within  its  limits  to  six  miles 
per  hour,  had  a  very  material  bearing  in 
that  the  deceased  may  have  assumed,  al- 
though he  saw  the  train  was  approaching, 
that  it  was  nevertheless  being  operated  in 
accordance  with  the  ordinance,  and  he  would 
thus  have  ample  time  to  cross  the  track  be- 
fore it  reached  him.  See  Boyd  v.  St  L.  S. 
W.  Ry.  Co.,  101  Tex.  411,  108  S.  W.  813; 
Texarkana,  etc.,  Ry,  Co.  v.  Frugia,  43  Tex. 
Civ.  App.  48.  95  S.  W.  663;  F.  W.  ft  D.  O. 
Ry.  Co.  V.  Wyatt,  35  Tex.  Civ.  App.  119,  79 
S.  W.  349,  and  authorities  there  cited. 

Defendants  in  error  have  filed  certain 
cross-assignments,  but  they  are  all  overruled, 
since  the  only  questions  raised  by  them  go  to 
the  matter  of  liability  of  plaintiff  in  error. 
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and,  since  tinder  the  charge  the  Jury  have 
found  In  favor  of  liability,  the  errors,  if  any 
vere  oonunltted,  oonld  not  have  been  harm- 
ful. 

There  is  no  error  In  the  reoHrd,  and  tiie 
Jndsment  Is  affirmed. 


WEINSTEIN  V.  ACME  LAtJNDBZ. 
(No.  78Sa) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 
X^b.  7.  1914.   Rehearing  Denied 
March  14.  1914.) 

1.  Afpkal  and  Ebbob  (8  264*)— Qttbbtionb 
Review  ABU— Sditiciekct  or  Evidence. 

Where  no  exception  was  taken  to  the  spe- 
cial verdict,  the  court  on  appeal  may  not  consid- 
er the  sufficiency  of  the  evidence  to  support  it 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dix.  U  1683-1536:  Dec  TUg.  | 
264.*] 

2.  Trial    (|   343*)  — Vbbdiot  —Conclusive- 
ness. 

A  verdict  is  conclasive  between  the  parties 
until  set  aside. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  809-812;  Dec.  Dig.  i  343.*] 

3.  Masteb  and  Sebvant  (|  302*)— Negli- 
QENCK  OF   Servants— Injtjbies  to  Thibd 

PeRSO  NS— Lr  ABI  LllT. 

A  master  is  liable  for  iojuries  caused  by 
the  Bcsligence  of  a  servant  while  acting  witb- 
io  the  scope  of  his  employment,  and  it  la  imma- 
terial that  the  negligence  of  the  servant  co-op- 
erated with  that  of  a  volunteer  or  unanthoria- 
ed  person. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  1217-1221,  1225,  1220; 
Dec.  Dig.  1  302.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; R.  II.  Buck,  Judge. 

Action  by  E.  Weinsteln,  as  next  friend  of 
Sol  Weinsteln,  against  the  Acme  Laundry. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.   Reversed  and  rendered. 

McLean.  Scott  &  McLean,  of  Ft  Worth, 
for  appellant   Wray  &  Mayer,  of  Ft  Worth, 

for  appellee. 

CONNER,  C.  J.  E.  Weinsteln,  as  next 
friend  of  his  minor  son,  Sol  Weinsteln,  In- 
stituted this  suit  in  the  district  court  to  re- 
cover damages  for  personal  injuries  infilcted 
upon  the  son  and  caused  by  the  negligence  of 
certain  employes  of  appellee.  It  was  charg- 
ed that  one  Crawford  and  one  Bingham,  ap- 
pellee's employes,  Vere  engaged  in  removing 
rubbish  from  a  room  in  an  upper  story  of 
a  building  owned  by  the  appellee,  and  that 
white  so  engaged  they  negligently  threw  out 
of  the  window  and  npon  the  street  below  a 
barrel  filled  with  refuse,  which  fell  npon  and 
seriously  injured  the  passing  boy.  It  was 
admitted  in  behalf  of  appellee  that  the  act 
of  Bingham  and  Crawford  In  throwing  out 
the  refuse  as  they  did  constituted  negligence, 
and  the  case  was  submitted  to  the  jury  upon 
three  special  Issues  only.  The  first  special 
Issue  was  whether  the  witness  Crawford  was 
at  the  time  acting  within  the  scope  of  bis 
employment;  and  the  second  issue  was  wheth- 


er the  witness  Bingham  waa  so  acting;  the 
only  remaining  issue  being  tb£  amount  of 
the  damages  suffered  by  the  boy.  The  Jnr? 
by  its  verdict  answered  the  first  quesdon, 
"No,"  and  the  second  question,  "Yes,"  and  j 
further  assessed  the  damages  at  the  mm  of 
$3,000.  No  exception  to  this  verdict  was 
taken  by  either  party  below;  the  parties 
severally  presenting  motions  for  the  e&tri 
of  judgment  The  court  granted  the  motion  ! 
of  a[q;tellee  and  rendered  judgmoit  in  Its 
favor,  and  hence  this  appeaL 

[1-8]  The  simple  question  presented  li 
whether  the  court  properly  entered  Judgment 
for  the  appellee  upon  the  admitted  fftcts  and 
special  verdict   We  think  the  court  erred  In 
BO  doing  and  that  the  Judgment  should  hare 
been  rendered  for   appellant  As  before 
stated,  no  complaint  of  or  attack  upon  the 
special  verdict  was  made  below.  This  p^^ 
dudes   a   consideration   on   our   part  of 
the  sufficiency  of 'the  evidence  to  support 
it,  and  the  express  finding  of  the  Jniy 
is  to  the  effect  that  at  least  ob»  of  ai>- 
pellee's  servant^  to  wit,  Bingham,  vai  ail- 
ing within  the  scope  of  his  employment  at 
the  time  he  negUg^tly  threw  the  barrel  ut 
refuse  upon  the  street  below.   Until  set 
aside  tbe  verdict  Is  conclusive  between  the 
parties,  and  it  is  familiar  law  that  tbe  ous- 
ter Is  liable  in  damages  for  injuries  prox- 
imately, caused  by  the  negl^cence  of  a  serv- 
ant while  acting  within  the  scope  of  his  em- 
ployment, and  in  such  case  It  can  make  no 
differuice  that  the  negligence  of  the  servant 
so  acting  co-operates  with  that  of  a  volun- 
teer or  unauthorized  person.    This  beluK 
true,  It  was  immaterial  that  Crawford,  the 
other  employ^,  may  not  have  been  acting  at 
the  time  wlthiu  the  scope  of  his  employment 
It  is  sufficient  that  Bingham  was  and  that 
his  acts  of  negligence  proximately  contribut- 
ed to  brlug  about  the  injury.    See  Beviaed 
Statutes  1911,  arts.  1985,  1986;   Waller  v. 
Lille,  96  Tex.  21,  70  S.  W.  17;  Scott  v.  F.  & 
M.  Nat  Bank,  66  8.  W.  493;  Cas^-Swaaey 
Co.  V.  Manchester  Fire  Aasur.  Co^  82  Tex. 
Civ.  App.  168,  73  S.  W.  864. 

We  conclude  that  upon  the  special  TerdfL*t 
and  the  admitted  and  undisputed  facts  the 
Judgment  should  be  reversed,  and  here  ren- 
dered for  i^ipeliaut,  and  It  Is  so  ordered. 


MISSOURI,  K.  &  T.  BY.  CO.  OF  TEXAS  v. 
MITCHELL.    (No.  7856.) 

(Court  ot  Civil  Appeals  of  Texas.   Ft  Worth. 
Feb.  14,  1914.  Rehearing  Denied 
March  14,  1914.) 

1.  Dahaou  a  in*) -^FiBxa— Mkaoukb  or 
Dahaobs— DEsnuonoR  or  BnuomG. 

An  instruction,  on  the  measure  of  damages 
for  the  destruction  by  fire  of  plaintUTs  building, 
which  allowed  recovery  for  the  reasonable  value 
of  the  building  just  before  the  fire,  is  not  erro- 
neous, althou^  the  plaintiff  owned  the  lot,  and 
tbe  true  measure  of  damages  was  the  difference 
in  the  value  of  the  lot  before  and  after  the  Gre. 
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rince  the  re«nlt  nnder  each  rale  Tould  be  the 
same  if  the  valoe  of  the  boildinK  wu  properly 
VPraiwd. 

[Ed.  Note— For  other  cases,  see  Damagea, 
Cent.  Dig.  SS  274-278;  Dec;  Dig.  |  Ul.*] 
2.  Damages  (|  188*)— Fms— Etidbnoi. 

In  an  action  against  a  railroad  companj 
for  the  destruction  of  plaintiff's  building  and 
the  fiztoies  tberein  by  tire,  evidence  held  roffi- 
eient  to  support  m  rerdict  for  $10S0,  even 
though  the  plaintiff  bad  rendered  the  lot  and  the 
improTemente  thereon  for  taxation  at  $150. 

lEd.  Note.— For  other  cases,  Bee  Damages, 
Cent  Dig.  |  611;  Dec.  Dig.  jlSS."] 

Appeal  fiom  District  Cotirt,  Cooke  County; 
G.  F.  Spencer,  Jadge. 

Action  by  B.  r.  Mitchell  against  the  Mls- 
soari,  Kansas  &  Texas  Railway  Company  of 
Texas.  JtKtgment  tor  the  plaintiff,  and  de> 
f eadant  appeals.  AfOnned. 

Ganett  &  Garnett,  of  Gainesville,  for  ap- 
pellant Gulp  &  Gulp  and  GraavUle  Jones, 
all  <tf  GatnesTiUe^  for  appellee. 

8PEER,  J.  B.  F.  Mltdbell  sned  the  M1b> 
soml,  Kansas  &  Texas  Railway  Company  of 
Texas  to  recover  damages  for  the  destruction 
by  flre  throngb  the  defendants  n^Ugence 
of  a  store  building,  together  with  certain 
store  fixtures  therein  dtuated,  in  the  village 
of  Woodbine  in  Cooke  county.  There  was  a 
jary  trial  resulting  in  a  verdict  and  judgment 
in  plain  tier  B  favor  for  the  sum  of  $1,060,  and 
the  defffldant  baa  aiHpealed. 

[1]  The  <jharge  of  the  court  on  the  measure 
of  appellee's  damage  Is  made  the  basis  for 
appellant's  CfMuplaint  in  the  first  five  assign- 
ments of  error.  The  charge  is  as  follows: 
"If  yon  find  in  favor  of  the  plaintiff,  you  will 
assess  his  damage  at  such  sum  as  you  believe 
from  the  evidence  was  the  reasonable  value 
of  the  store  building  just  Immediately  before 
the  fire,  not  to  exceed  the  amount  sued  for  on 
acconnt  of  the  burning  of  the  house,  and 
what  you  believe  from  the  evidence  was  the 
blr  and  reasonable  market  value  of  the  fix- 
tures burned,  at  Gainesville,  at  the  time  of 
the  fire,  less  the  cost  of  transporting  said  fix- 
tares  to  Gainesville,  not  to  exceed  the  amount 
sned  for  on  account  of  the  burning  of  said 
fixtures,  together  with  6  per  cent  Interest 
on  sQch  sums  from  September  9,  1911,  to  this 
date."  It  is  the  contention  of  appellant  that 
since  appellee  alleged,  and  the  evidence  show- 
ed without  confilct,  that  he  was  the  owner, 
not  only  of  the  house,  but  of  the  lot  upon 
which  It  stood,  at  the  time  of  Its  destruction, 
the  house  therefore  constituted  a  part  of  the 
land,  and  the  measure  of  his  damage  was  the 
diflerence  In  the  value  of  said  lot  just  before 
and  just  after  the  destruction  of  the  house. 
Onllnarlly  this  is  the  true  measure  of  dam- 
ages, especially  where  the  plalntUT  sues  for 
the  damage  to  his  realty.  But  cases  may 
arise  in  which  the  Injured  party  may  sue  for 


and  recover  the  value  of  fixtures  attached 
to  the  realty  independently  of  the  Incidental 
damage  to  the  realty.  Galveston,  eta,  By. 
Co.  V.  Waraecke,  43  Tex.  dv.  App.  8&,  95 
S.  W.  600;  Tex.  Mid.  R.  R.  Co.  v.  Moore.  74 
S.  W.  942;  Tyler  S.  B.  By.  Go.  v.  Hitchlns^  26 
Tex.  Civ.  App.  400,  63  S.  W.  1069;  BL  &  T.  0. 
Ry.  Go.  V.  Smith,  46  S.  W.  1046.  Compensa- 
tion for  the  loss  sustained  Is  the  end  sought 
by  the  law  In  all  cases,  and  while  a  plaintiff 
undoubtedly  would  be  entitled  in  ft  case  like 
the  present  to  recover  the  dlfferoice  in  the 
value  of  his  land  Immediately  before  and 
immediately  after  the  flre,  and  while  this  per- 
haps is  the  better  and  safer  rule  for  all  cases, 
yet  there  is  no  sound  reason  tbr  doiylng  him 
the  li^t  to  recover  tiie  market  value,  or  the 
real  value  In  the  absence  of  a  market  value, 
of  the  Improvements  or  fixtures  destroyed 
considered  separate  and  apart  from  tiie  real- 
ty; tor,  if  sach  values  be  Justly  anpnised  by 
the  jury,  the  damages  wfaai  thus  measured 
can  by  no  possibility  exceed  the  damages 
when  measnred  by  the  rule  first  stated.  A 
defendant  in  anch  a  case  has  no  Jnat  com- 
plaint that  the  plaintiff  recovers  only  the 
value  of  such  improvements,  which  loss  he 
necessarily  has  sustained,  and  is  not  allowed 
to  recover  the  additional  d^redaUon  of  his 
land  by  reason  of  the  severance  of  the  fix- 
tures from  the  realty. 

The  case  of  Pacific  B^ress  Co.  v.  Lasfcer. 
81  Tex.  81, 16  S.  W.  792,  la  in  no  wise  contrary 
to  this  holdii^.  There  the  charge  peritiitted 
the  plaintiff  to  recover  the  cost  of  restoring 
the  burned  building;  whereas,  as  pointed  out 
in  that  case,  the  cost  of  restoring  a  burned 
building  mi^t  far  exceed  the  market  or  real 
value  of  such  building.  In  the  present  case 
the  jury  were  limited  to  the  reasonable  value 
of  the  building  immediately  before  the  fire, 
and  this  meant,  of  course,  considering  its  age, 
location,  and  all  other  circumstances  bearing 
upon  such  value. 

[2]  While  there  is  some  conflict  in  the  evi- 
dence, it  is  nevertheless  sufficient  to  support 
the  verdict  and  judgment  in  the  amount  of 
the  recovery.  Two  or  three  witnesses,  who 
appear  to  know,  testified  that  appellee's  build- 
ing was  worth  some  $1,100  to  $1,200.  Per- 
haps the  strongest  evidence  against  the  ver< 
diet  is  that  of  appellee's  admission  that  he 
rendered  the  lot  and  Improvements  for  taxa- 
tion for  the  years  1910  and  1911  at  $150,  but 
this  circumstance  is  by  no  means  conclusive 
on  appellee,  especially  in  view  of  the  known 
custom  of  property  owners  in  this  state  to 
render  their  property  for  taxation  at  a  sum 
very  much  less  than  Its  market  value,  as  con- 
templated by  the  statutes.  The  rendition  at 
most  is  only  admissible  as  in  the  nature  of  an 
admission  against  Interest 

There  Is  no  error  in  the  judgment,  and  it  is 
afflraied. 
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SHBPHEBD  et  bL  T.  MOTT.   (No.  7857.) 

<Coiiit  of  Civil  Appeals  of  Texas.   Ft  WortlL 
Feb.  14,  1914.    Rehearing  Denied 
March  14,  1914.) 

1.  BaxB  AND  Notes  ({  246*)— RiaHxe  of  In- 

DOBSEB  AOAINST  MA^^t  —  "PbINCIPaL"  — 
"SUBETT." 

S.  was  anrety  on  a  note  upon  which  judg- 
ment was  recovered.  He  and  the  principal 
-debtor  executed  a  new  note  for  borrowed  money 
with  which  to  pay  the  judgment  under  an  agree- 
ment that  the  principal  debtor  would  procure 
E^'b  signature  aa  a  cosurety  and  give  K.  se- 
curi^  for  its  payment.  This  agreement  was 
not  known  to  K.  and  no  seeority  was  given 
him.  The  note  when  presented  to  K.  by  the 
principal  debtor  was  signed  by  the  debtor  and 
S.,  and  K.  zefused  to  aini  it  bat  agreed  to  and 
4id  indorse  It  on  the  bacs,  stating  that  be  would 
become  responsible  only  as  Indorser.  Held,  that 
as  between  themselves  K.  was  a  surety  tor  S. 
and  entitled  to  judgment  over  against  him  for 
the  amount  of  Uie  judgment  recovered  by  the 
payee  against  K.,  dace,  whatever  their  apparent 
relation  to  the  luper,  the  one  who  receives  the 
benefit  of  the  execution  of  the  note  is  the  prin< 
<:ipal,  and  the  one  who  receives  no  benefit,  but 
simply  signs  It  as  an  accommodation  for  the 
other,  is  the  snrety. 

[Ed.  Note.— For  otber  cases,  see  Bills  and 
Notn,  Cent.  Dig.  ||  668,  1X6;  Dec  Dlf.  1 
346.*] 

3.  'ETiDBirai  (S  423*)  —  Paboz.  Btidenob  — 
Bills  and  Notes— Relation  of  Parties. 
Whatever  the  apparent  relation  of  parties 

to  a  note,  their  true  relation  as  between  them- 

aelves  may  be  shown  by  parol  evidence. 
[Ed.  Note^FoT  other  cases,  see  Evidence, 

Cent  Dig.  H  1967-1966;  DeeTbig.  %  423.*] 

Appeal  from  Tsylor  Ommty  Oonrt;  T.  A. 

Btedsoe,  Judge. 

Action  by  W.  N.  Mott  against  J.  N.  Shep- 
berd  and  others.  Judgment  for  plaintiff  and 
for  the  defendant  B.  N.  Kirby  against  the 
defendant  Shepherd,  and  Shepherd  appeals. 
Affirmed. 

J.  li.  Wagstaff,  of  Abilene,  for  aM>ellant 
Scarborough  &  Hl<Aunan,  of  Abilene,  for  ap- 
pellee. 

SPEETR,  J.  W.  N.  Mott  recovered  judg- 
ment against  J.  N.  Shepherd  and  E.  N.  Eir- 
by,  and  E.  N.  Kirby  recovered  Judgment  over 
against  J.  N.  Shepherd ;  the  controversy  aris- 
ing over  the  liability  of  the  respective  par- 
ties on  a  promissory  note  signed  by  A.  Q. 
Britton  and  J.  N.  Shepherd  and  indorsed  by 
E.  N.  Kirby.  There  is  no  complaint  of  the 
judgment  In  favor  of  Uott,  but  Shepherd 
appeals  as  against  the  judgmoit  In  favor  of 
Kirby. 

[1]  The  trial  court,  before  wbom  the  case 
was  tried,  made  the  following  findings  of 
fact,  which  we  adopt:  "(1)  A.  B.  Britton,  the 
principal  on  the  note  sued  on,  is  insolvent 
and  was  not  a  necessary  party  to  the  suit 
(2)  The  note  sued  on  was  dated  July  20, 1911. 
and  was  signed  by  A.  O.  Britton  and  J.  N. 
Shepherd,  and  was  payable  to  the  plaintlfT, 
W.  N.  Mott  and  was  due  six  months  after 
date,  was  for  the  aum  of  $390,  and  bore  in- 
terest from  maturity  at  the  rate  of  10  per 


cent  per  annum,  provided  for  10  per  cent 
attorneys'  fees  In  case  of  suit  and  was  pay- 
able to  W.  N.  Mott,  at  Abilene,  Tex.  (3) 
That  said  note  was  duly  signed  by  A.  G. 
Britton  and  J.  N.  Shepherd;  the  name  of 
Shepherd  appearing  directly  under  the  name 
of  Britton.  (4)  On  the  back  of  said  note  ap-  , 
peared  the  following  Indorsement:  "Demaiid, 
notice  and  protest  waived,  B.  N.  Kirby.' 
And  that  said  indorsement  was  made  by  the 
defendant  E.  N.  Kirby  before  the  delivery  of 
said  note  to  the  plaintiff,  W.  N.  Mott  (5)  I 
find  that  A.  Q.  Britton  was  instrumental, 
wholly,  in  procuring  the  loan  of  money  from 
W.  N,  Mott  on  said  note,  and  that  the  de- 
fendant J.  N.  Shepherd  had  nothing  to  do 
with  the  n^otlationB  for  the  same  with  W. 
N.  Mott  (6)  I  find  that  the  mon^  procured 
from  said  Mott  on  said  note  was  used  prin- 
cipally to  pay  off  a  judgment  In  favor  of 
the  Farmers*  &  Merchants*  National  Bank  of 
Abilene,  Tex.,  against  one  W.  T.  Bolt  A.  Q. 
Britton,  and  the  defendant  J.  N.  Shepherd, 
and  that  said  Bolt  was  the  principal  in  the 
note  on  which  said  judgment  was  obtained. 
That  A.  O.  Britton  and  J.  N.  Shepherd  were 
equally  bound  in  said  judgment,  and  same 
was  a  'default*  Judgment  as  to  Shepherd. 

(7)  I  find  that  as  between  A.  O.  Britton  and 
the  defendant  J.  N.  Shepherd,  the  said  Shep- 
herd  was  to  become  surety  on  the  note  sued 
on,  to  said  Mott,  and  that  the  said  Shepherd 
also  required  the  said  Britton  to  procure  the 
signature  of  the  defendant  B.  N.  Kirby,  on 
said  note,  as  a  cosurety,  and  that  the  said 
Britton  agreed  with  said  Shepherd  that  be 
would  ^ve  security  for  the  payment  of  said 
note,  said  security  to  be  given  to  B.  N.  Kirby, 
but  SHch  agreement  and  understandlngr  be- 
tween said  Britton  and  said  Shepherd  was 
unknown  to  the  defendant  B.  N.  Kirby  and 
no  security  was  given  him  by  said  Britton. 

(8)  The  total  amodnt  of  the  note  at  the  time 
of  the  trial  including  Interest  and  attorneys* 
fees  was  $448,  and  It  was  agreed  in  open 
court  by  aU  parties  that  W.  N.  Mott  should 
have  Judgment  against  the  said  Shepherd 
and  Kirby  Jointly  and  severally  for  the 
amount  due  thereon,  but  It  was  controverted 
as  to  whether  the  said  Kirby  had  the  right 
to  recover  judgment  over  against  the  said 
Shepherd.  (9)  I  find  that  A.  G.  Britton  ap- 
plied to  the  defendant  B.  N.  Kirby  to  sign 
the  note  herein  sued  on  with  him  and  the 
defendant  J.  N.  Shepherd,  and  that  said 
Kirby  refused  to  do  so.  That  the  plalntltr, 
W.  N.  Mott  came  also  with  A.  G.  Britton  to 
see  the  defendant  B.  N.  Kirby  about  signing 
said  note  with  said  Britton  and  Shepherd, 
and  that  said  Kirby  refused  to  sign  the  same, 
but  agreed  to  Indorse  said  note  provided  the 
same  was  signed  by  said  Britton  and  the 
defendant  Shepherd  and  stated  to  said  Uott 
and  said  Britton  ttiat  he  would  not  become 
responsible  on  said  note  except  as  Indorser,* 
and  that  be  Indorsed  same  with  Oiat  under- 
standing, after  It  had  been  signed  by  said 
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Brltton  and  Shepherd.  (10)  I  find  that  said 
Dote  wag  broDght  to  the  office  of  the  defend- 
ant B.  N.  Klrby  by  the  plaintiff  and  A.  O. 
Brltton,  duly  signed  by  the  defendant  J.  N. 
Shepherd  and  A.  O.  Brltton,  and  that  he 
then  indorsed  it  as  above  stated.  (11)  I  find 
that  nothing  was  ever  said  to  said  Shepherd 
by  said  Klrby  and  nothing  to  said  Elrby  by 
said  Shepherd  in  reference  to  said  note,  el- 
titer  before  or  at  the  time  of  signing  the 
same." 

[2]  We  affirm  the  trial  court's  conclusion 
of  law  that,  as  between  themselTes,  defend- 
ant In  error  Elrby  was  a  surety  for  plain- 
tiff in  error  Shepherd,  and  as  such  entitled 
to  Judgment  over  against  him.  It  seems  to 
be  well  settled  that  as  between  the  parties, 
whatever  their  apparent  relation  to  the  pa- 
per upon  which  they  are  sought  to  be  held 
liable,  their  true  relation  to  themselves  may 
be  shown  by  parol  evidence,  and  that  the  one 
who  receives  the  Iwneflt  of  the  execution  of 
the  note  Is  the  principal,  and  the  one  who 
does  not  receive  any  benefit,  but  simply  signs 
it  as  an  accommodation  for  the  other,  is  the 
snre^.  Stuart  v.  Altman,  S  Tex.  Olv.  App. 
657,  28  S.  W.  401;  Deasar  v.  King,  110  Ind. 
69. 10  N.  E.  621. 

The  findings  above  quoted  bring  this  case 
well  within  the  rule  announced,  and  the 
Judgment  Is  affirmed. 

Affirmed. 


GHICAOO.  R.  I.  A  Q.  RY.  CO.  CLABK. 

(No.  7893.) 

{Cojot  of  Civil  Appeals  of  Texas.   Ft  Worth. 
ISarch  14,  1914.   Rehearing  Denied 
April  18,  1914.) 

L  Afpeu  aitd  Bbbob  (I  1040*)— Habhuss 

ElBOB—JOBBOnXOTTS  BXTUNGS  ON  PLBADiHOS. 
Where  plaintifT,  suing  a  railroad  company 
for  injuries  to  animals  frightened  by  a  train, 
testified  that  the  accident  happened  on  a  desig- 
nated date  and  on  the  road  aheged  in  the  peti- 
tion, and  the  company  procured  the  testimony 
of  its  engineers  running  trains  on  that  date, 
who  all  testified  that  they  knew  nothing  of  the 
Bcddent,  the  error  in  overruling  exceptions  to 
the  petition  for  failure  to  apecuy  the  date  of 
th«  injury  or  Identify  the  €nin  and  place  of 
injary  was  not  prejuffidal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
gtjr,^  Cent  Dig.  |3  4080-410(S;   Dec.  Dig.  { 

a.  Dahaobs  (1 113*)— Injotim  to  AniKAIA— 

HiASCBfi  OF  DaUAOES. 

Where  animals  negligently  Injured  have  a 
Burket  valab  after  the  injury,  the  measure  of 
damages  is  the  difference  between  their  value 
jnunecUately  before  and  Immediately  after  the 
tnjatT. 

(Ed.  Note. — For  other  cases,  see  Damaeee. 
Cent  Dig.  H  279,  280;  Dec.  Dig.  J  113.»3 

1  DaUAOKS  (i  113*)— INJTJBIKS  TO  AniMAX&— 
llEASUXE  OF  DaKAQES. 

Where  one  suing  for  injuries  to  animals 
nowed  that  the  animals  died  soon  after  the  ac- 
ddest,  and  testified  that  he  thought  that  at 

time  of  the  injury  they  had  some  TtJue, 
thf  amount  of  which  he  wotud  not  estimate,  he 


was  entitled  to  recover  the  full  market  value 
of  the  ffTiimaTif  before  the  injury. 

[Ed.  Note^For  other  cases,  see  Damages, 
Gent  Dig.  H  270.  280;  Dee.  Kg.  {  IIS.*] 

4.  Dauaobs  (I  116*)— Ihjttbibs  to  Aniuals— 

Measube  ov  Damaoes. 

One  neghgently  injuring  animals,  resnltlng 
in  their  death  soon  afterwards,  is  proper^ 
charged  with  the  cost  of  hay  and  medicine  used 
by  the  owner  in  a  good-faith  effort  to  prevent 
their  death. 

[Eid.  Note.— For  otber  cases,  see  Damages, 
Dec  Dig.  {  116.*] 

Appeal  from  Montague  County  Court;  Levy 
Walker,  Judge. 

Action  by  F.  li.  Clark  against  the  Chicago, 
Rocik  Island  A  Gnlf  Railway  Company.  From 
a  Judgment  tcx  plaintiff,  defendant  anieals. 
Affirmed. 

John  Speer,  of  Bowie,  and  Lasslter,  Harri- 
son A  Rowland,  of  Ft  Worth,  for  appellant 
H.  F.  WeldoD,  of  Bowie,  ton  appellee. 

DUNKUN,  J.  F.  BL  Clark  recovered  a 
Judgment  against  ttaa  Oblcago^  Ro^  Island 
A  Gulf  Hallway  Company  for  dam^es  on 
account  itf  Injnriee  to  two  mules,  from  whlidi 
Judgment  Uie  defendant  has  appealed. 

In  his  petition  the  plaintiff  alleged  that 
on  or  about  November  12, 1912,  while  he  was 
driving  the  mules,  together  with  other  ani- 
mals, along  a  public  road  adjacent  to  the  de- 
fendant's right  of  way,  and  while  one  of  the 
defendant's  trains  was  passing  him,  the  op- 
eratives of  the  ei^lne  negl^ently  frightened 
the  mules  by  blowing  the  locomotive  whistle, 
which  caused  the  mules  to  run  and  Injure 
themselves  upon  a  barbed  wire  fence.  The 
evidence  showed  without  controversy  that 
the  mules'  wrae  injured  as  alleged,  and  that 
as  result  of  those  Injuries  they  died,  and  no 
complaint  Is  made  of  the  Insufficiency  of  the 
evidence  to  support  the  charge  of  negligence 
on  the  part  of  the  operatives  of  the  locomo- 
tive. F 

[1]  Error  has  been  assigned  to  the  action 
of  the  trial  court  In  overruling  a  special  ex- 
ception addressed  to  the  petition  on  the 
ground  that  neither  the  exact  date  of  the 
Injury,  nor  any  Identification  of  the  train, 
nor  the  exact  place  of  the  injury,  was  al- 
lied. Plaintiff  testified  without  controversy 
that  the  accident  happened  on  November  12, 
1912,  and  further  that  It  occurred  on  the 
road  alleged  in  his  petition,  which  was  about 
eight  miles  north  of  the  town  of  Stoneburg 
and  four  miles  aouth  of  the  town  of  Ring- 
gold. In  the  argument  presented  by  appel- 
lant following  the  assignment  now  under  dis- 
cussion, It  Is  stated  that  appellant  "procured 
the  testimony  of  Its  engineers  covering  No- 
vember 12th,"  and  the  statement  of  facts  con- 
tains the  testimony  of  several  of  Its  employ^ 
who  operated  a  train  upon  that  date  and 
who  testified  that  they  knew  nothing  of  the 
accident  of  which  plaintiff  complained.  The 
assignment  is  predicated  chiefly  upon  the  er- 
roneous supposition,  the  error  of  wbldi  was 
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Iftter  admitted  In  appellant's  supplemental 
brief,  that  the  accident  occurred  on  Novem- 
ber 11th.  If,  &s  stated  in  appellant's  btief, 
It .  procured  the  testimony  of  Ita  engineers 
operating  trains  on  November  12th,  we  fail  to 
perceive  bow  the  ^ror,  if  any,  in  overruling 
the  exception  resulted  in  any  harm  to  the 
company,  for  the  only  purpose  of  the  plead- 
ing would  be  to  enable  the  defendant  to  meet 
with  proof  the  Issue  presented  in  plalntUTs 
petition.  Rule  62a,  149  S.  W.  x. 

[2,  3]  In  the  court's  charge  the  Jury  were 
instructed  that  In  tbe  event  of  a  verdict  for 
plaintiff  the  measure  of  his  damages  would 
be  the  reasonable  market  value  of  the  moles 
at  the  time  of  their  injury  plus  the  reason- 
able market  value  of  necessary  bay  and  medi- 
cine nsed  In  the  caie  of  said  moles  after 
their  injury.  Brror  has  beai  assigned  to 
this  chaise  opon  tb»  groond  that  there  was 
testimony  showing  ttiat  the  moles  had  a 
mariEet  raloe  immediately  after  their  injory, 
and  that  the  true  measure  of  damagea  was 
the  dIfCerence  betwem  that  value  and  their 
market  value  at  the  same  time  and  place 
in  an  uninjnred  condition.  It  cannot  be  qoea- 
tioned  that,  U  the  animals  had  a  market 
value  after  their  injury,  a  correct  measure 
6t  plaintiff's  damagea  would  have  been  tbe 
dlffovnoe  betweoi  tb^  value  Inmiediately 
before  and  immediate  after  the  InJory,  as 
announced  in  G.,  O.  ft  S.  F.  By.  Oo.  t.  Stan- 
ley, 8»  Tex.  42,  SB  S.  W.  lOB,  dted  by  appel- 
lant WbUe  the  plaintiff  did  teattf^  that  at 
the  time  of  the  injury  he  thought  the  ani- 
mals had  some  value,  tbe  apiount  of  which 
he  would  not  undertake  to  estimate,  yet  It  Is 
qoite  appamt  that  be  was  mistaken  In  this, 
for  the  evidence  shows  without  controversy 
that  they  were  very  badly  faijured  and  that  on 
acooont  of  those  injuries  they  soon  thereaft- 
erwards  died.  Neither  lie  nor  any  other  wit- 
ness testified  upon  the  trial  that  tbe  mules 
bad  any  market  value  immediately  after  the 
injury,  and  the  testimony  of  the  plaintiff  was 
to  the  effect  only  that  at  the  time  of  the  acci- 
dent he  then  thought  they  bad  some  value. 

[4]  It  thus  api>ears  that  plaintiff  was  en- 
titled to  recover  the  foil  market  value  of  his 
animals  before  their  injuries,  and  appellant 
cannot  complain  of  being  charged  also  with 
the  cost  of  hay  and  medicine  use'd  by  the 
plaintiff  in  a  good-faith  effort  to  avert  their 
entire  loss.  Ullt  v.  Biggs,  63  Tex.  Civ.  App. 
529,  116  S.  W.  126;  T.  &  P.  Ry.  Co.  V.  Webb 
(Tex.  dv.  App.)  114  S.  W,  1170. 

The  Judgment  is  affirmed. 


WILLIAMS  V.  CITY  NAT.  BANK.  (No.  7»45.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Feb.  7.  1914.   Rehearing  Denied 
March  28,  1914.) 

1.  CONTBAOTS  (I  71*)— COHSIDlRATIOlf— FOB- 
BBABAKCB. 


from 


A  promise  by  a  purchaser  of  merchandiBe 
I  a  dealer  Indebted  to  the  seller  of  the  mer- 


chandise to  pay  the  debt  If  the  dealer  £d  not 
do  so,  made  in  coDsideration  of  the  seller  for- 
bearing to  attach  the  mercliandiBe,  was  sap- 
ported  by  a  sufBdent  con^detatimi  passiog 
from  tbe  seller  to  the  purchaser. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §1  29S,  296,  298,  8Hi~S24;  Dec.  Dig. 

2.  FKaudb,  Statuiv  of  (S  17*)— Colutxbal 
AaBEEUEnr  to  Pat.Dbbt  of  Ahotheb. 
A  parol  promise  by  a  purchaser  of  mer- 
chandise from  a  dealer  indebted  to  tbe  seller 
thereof  for  the  price  to  pay  the  debt  if  the 
seller  did  not  do  so,  made  In  consideration  of 
the  seller  forbearing  to  attach  the  merchan^se. 
is  a  conditional  promise  to  pay  the  debt  of  an- 
other, and  is  not  enforceable  within  the  stat- 
ute of  frands. 

[Bd.  Note.— For  other  cases,  see  Fraoda, 
Statute  o(  Gent  Dig.  Sf  U>  10*  17;  Dec.  Dig. 
1  17.*] 

Appeal  from  Wise  County  Oonrt;  BL  M. 

AlUaon,  Judge. 

Action  by  the  City  National  Bank  against 
I.  W.  WlUlams  and  others.  From  a  Jodg- 
ment  for  plaintiff,  defendant  named  aiveals. 
Reversed  and  rendered  for  appellant 

Chandler  ft  Pannlll,  of  StepheavUIe,  for  ap- 
pellant R.  B.  Carswellf  of  Decatur,  for  ap- 
pellees 

DUNKLIN,  J.  I.  P.  and  G.  M.  Cowan, 
composing  the  partnership  firm  of  Cowan 
Bros.,  were  engaged  in  the  mercantile  busi- 
ness In  the  town  of  Bluffdale,  in  Erath  coun- 
ty; their  Btoc^  In  trade  consisting  of  dry 
goods  and  grocerlea.  While  so  engaged  they 
pnichased  from  the  Bhome  Hilling  Company 
flour,  meal,  and  chopa  The  account  bdd 
against  them  by  the  milling  company  showing 
a  balance  due  of  $246.95  was  transferred  to 
the  City  National  Bank  of  Decatur  by  the 
milling  company. 

This  suit  was  Instituted  by  the  bank 
against  Cowan  Bros.,  I.  W.  Williams,  and 
the  Rhome  Milling  Company.  In  plaintlfTs 
original  petition  the  alleged  liability  of  the 
Rhome  Milling  Company  was  that  of  guar- 
antor, while  the  cause  of  action  alleged 
against  Williams  consisted  in  allegations  that 
the  fioitr,  meal,  and  chove  purchased  by  Cow- 
an Bros,  from  the  milling  company  and  cov- 
ered by  the  account  sued  on  was  sold  to  Wil- 
liams by  Cowan  Bros.  In  violation  of  the 
bulk  sales  law  of  tbe  state,  and,  further,  that 
after  said  purchase  WUUams,  tta  a  valuable 
consideration,  promised  the  milling  company 
to  pay  said  accotmt 

In  his  answer,  among  other  def^ises,  WU- 
Uams pleaded  that  If  he  prondsed  to  pay  the 
account  there  was  no  consideration  to  sup- 
port such  promise,  that  the  promise  was  in 
parol,  and,  being  a  promise  to  answer  for  the 
debt  of  Cowan  Bros.,  was  In  contravention 
of  the  statute  of  frauds,  and  therefore  be 
was  not  liable  thereon.  By  sopplemratal  pe- 
tition the  plaintiff  allured  that  the  purchase 
of  the  goods  from  Oowan  Bros,  by  Williams 
was  for  tlie  purpose  of  hindering,  delaying. 


•For  otlMr  casw  im  same  topic  asd  sacHoo  MVUBBR  in  Dec.  Dig.  ft  Abi.  Dig.  KvMo.  Swiaa  *  ttn'r  ladesM 
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and  defrandlns  the  creditors  of  the  latter, 
and  without  any  consideration  paid  therefor ; 
that,  after  WUliams  thus  came  Into  possea- 
iton  of  the  goods,  the  agent  of  the  milling 
company  demanded  of  Williams  that  he  but- 
render  the  same  to  the  milling  company,  or 
else  pay  the  accooDt,  and  threatened  that,  If 
the  demand  was  not  complied  with,  solt 
would  be  Instituted  against  Cowan  Bros,  on 
said  account,  and  the  goods  would  be  levied 
on  by  writ  of  attachment ;  that  Williams,  in 
consideration  that  the  milling  company  would 
forbear  resort  to  such  proceedings,  agreed 
with  the  agent  of  the  milling  company  to  pay 
the  account;  that,  in  conslderatloii  of  auch 
agreement  by  Williams,  the  wiuiny  company 
refrained  from  the  Instltatlon  of  sncta  pro- 
ceedings. 

In  r^ly  to  the  sapplemental  petitl<m  Wil- 
liams v)eciaUy  dented  that  he  purchased  the 
goods  with  intent  to  binder,  d^y,  or  defraud 
the  creditors  of  Cowan  Bros.,  farther  alleging 
that  he  pur^Lased  only  $76.66  worth  of  fionr, 
that  he  purchased  the  same  in  retail  in  good 
faith  and  paid  valae  therefor,  and  that  the 
flonr  so  purchased  was  sold  to  him  in  the  or- 
dinary course  of  trade;  he  also  again  inTofc- 
ed  the  statute  of  frauds  as  ft  defense  to  the 
alleged  agnemait  set  out  In  the  surolemoita] 
petition. 

Judgment  was  rendered  in  faror  of  the 
platntUI  against  all  of  the  defoidants  as 
prayed  for  for  the  sum  of  9246.9S,  and,  from 
that  Jodgment,  Williams  has  appealed. 

The  oonrt  anbmitted  the  case  to  the  Jury 
npon  special  Issues,  three  of  which  Issues,  to- 
gether wltti  the  finding  of  the  Inry  thereon, 
axe  as  fMlows,  to  wit: 

"(8)  Did  defendant  WlUlams  conspire  or 
confederate  with  Cowan  Bros.,  whereby  any 
part  of  the  property  of  said  Cowan  Bros,  was 
leceived  by  said  WUUams  and  held  and  dis- 
posed of  for  the  purpose  and  with  the  Intent 
to  hind  V,  delay,  or  defeat  tiie  creditors  of 
aaSd  Cowan  Bros.?  In  answering  this  ques- 
tion you  will  consider  all  the  facts  and  dr 
comstances  In  vrUteaee  b^re  you. 

"To  the  edtfbth.  ISBne  we  answer,  Tea.* 
Did  defendant  WlUlama  rec^ve  and 
have  in  his  posseeslon  any  of  the  flour  and 
meal  sold  by  Bhome  Milling  Oompany  to 
Ovmn  Bros.,  and  did  J.  W.  Ifiilon^  the 
i««it  of  aald  milling  oompany,  know  that 
fact,  and  demand  of  aald  Williams  that  be 
pay  Oie  balance  dne  on  said  floor  and  meal  by 
Cowan  Bros.,  or  that  he  (Ualone)  would  sue 
and  attadi  the  same  tax  said  milling  com- 
pany) 

'TEo  the  ninth  issoe  we  anawor.  Tea.* 
"aO)  Did  aald  WiUiama  agree  with  said 
lUlone  that  he  (Williams)  wonld  pay  the  bal- 
ance doe  said  mUUng  Company  by  Cowan 
Bros.  If  he  (Malone)  woold  not  lnfi«  ndt 
aod  attadi  aald  floor  and  meal  then  In  the 
possession  of  aald  mUiama?  And  in  tiUs 
cmineetloa  state  whether  or  not  aacb  promise 
If  yoa  flnd  Oe  same  mad^  was  in  writing  or 
ml.  In  anawerins  tlia  foregoing  auestion. 


yoo  will  consider  the  evldwce  beforo  yon 
and  be  governed  therd)y. 

"To  the  tenth  iasoe  we  answer,  1m;  or- 
ally.' 

Appellant  Insists  that  the  court  erred  in 
overmUng  his  motion  for  a  judgment  In  his 
favor  npon  the  findings  of  the  jury  upon  is- 
sue No.  10,  as  shown  above,  considered  In 
connection  with  the  nncontroverted  testimony 
of  J.  W.  Malone  himself,  several  times  re- 
peated, that  the  only  promise  WiUlama  made 
was  that  he  would  pay  the  account  "If  Cowan 
Bros,  did  not  do  so."  Malone  further  testi- 
fled  relative  to  the  promise  so'  made  to  him 
by  Williams  as  follows:  "I  relied  upon  this 
promise,  and  did  not  bring  this  suit,  and 
agreed  to  leave  the  stnfC  with  him.  If  he 
had  not  so  promised,  I  would  have  attached 
the  property." 

[1, 2]  It  thus  appears  that  Williams'  prom- 
ise to  pay  the  debt  was  supported  by  a  suffi- 
cient consideration  passing  from  the  milling 
company.  Bat  It  further  appears  that  his 
contract  to  pay  the  debt  was  that  of  guaran- 
tor only.  His  promise  was  not  unconditional, 
but  was  conditioned  up<m  the  failure  of 
Cowan  Bros,  to  pay,  and  therefore  was  col- 
lateraL  The  question,  then,  Is  whether  or 
not  a  valuable  consideration  passing  from 
the  milling  company  to  Williams  would  take 
the  case  out  of  the  statute  of  frauds. 

Our  statute  of  frauds  (Bev.  St  19U,  | 
3966)  reads: 

"No  action  shall  be  bron^t  In  any  of  the 
courts  in  any  of  the  fallowing  cases,  unless 
the  promise  or  agreement  upon  which  such 
action  shall  be  brought,  or  some  memoran- 
dum therectf.  shall  be  in  writing  and  signed 
by  the  party  to  be  charged  therewith,  or  1^ 
some  person  by  him  thereunto  lawfiUly  au- 
thorized:  •   •  • 

"No.  2.  To  charge  any  person  npon  a  ^m- 
Ise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another;  or.  •   •  •'• 

In  the  salt  of  Hill  v.  Frost,  68  Tex.  26,  oor 
Supreme  Goort  osed  the  followtog  language : 
"If  the  promise  Is  merely  collatoal  and 
anxillary  to  tlw  oritfnal  debt  U  would  be 
nothing  more  than  a  rerbal  agreement  to 
pay  the  debt  of  anothor,  and  is  within  ttie 
statute.  The  agreement  to  take  the  case  out 
of  the  Btatote  most  not  fmly  be  in  writing 
bot;  like  any  other  promise  binding  In  law, 
must  be  founded  npon  a  sufBclent  considera- 
tion moving  between  the  parOea.  Browne  on 
Statute  of  Frauds,  |  189.  Tbere  la  some 
doubt  from  the  evidence  whether  there  was 
any  promise  of  any  kind  made  by  appeUant 
The  utmost  that  can  be  said  is  that  Hn.  HUl 
told  appdlee  not  to  bother  her  nm;  that 
she  woold  pay  liie  debt  on  the  lot  ot  April 
following,  Tbla  was  dearly  a  promlae  col- 
latoial  to  tlie  exlstlnc  liability  of  another,  if 
it  was  a  binding  promise  at  all.  In  Warren 
T.  Smith.  24  Tex.  486,  76  Am.  De&  116,  tt  ta 
said,  Judge  Bell  d^Todng  taie  <^nlon  ttf  tbe 
court :  'If  the  promise  to  anawer  tot  tiie  debt 
of  another  is  oollateral  only,  and  If  the  orlgl- 
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bal  liability  eonUnuea  to  subsist,  the  collater- 
al promise  Is  within  the  statute;  but  if,  by 
the'new  promise,  the  original  liability  Is  ex- 
tlngnisbed,  then  the  new  promise  la  not  with- 
in the  statute,  but  la  regarded  as  an  original 
contract  on  suffldent  conslcleratlon,  which 
need  not  be  in  writing.* "  To  the  same  effect 
are  Cbanvin  v.  BfcKnlght,  1S2  S.  W.  383; 
Starr  t.  Taylor,  56  S.  W.  648.  See,  also.  2 
Elliott  on  Ck>ntracts,  |  1231. 

In  the  case  of  Porter  t.  Norman,  136  3. 
W.  11T3,  Norman,  a  merchant,  sought  to 
hold  Porter  liable  for  certain  goods  sold  to 
two  of  the  tetter's  Mexican  tenants,  and,  in 
disposing  of  that  appeal,  this  court  used  the 
following  language:  "To  take  the  case  ont 
of  the  statute,  the  oral  promise  must  be  an 
original  one.  The  merchandise  must  have 
be«i  advanced  to  the  Mexicans  upon  the 
faith  of  a  promise  on  appellant's  part  to  him- 
self pay  for  them,  and  not  merely  'to  secure 
the  payments,'  as  authorized  by  the  court's 
charge.  See  Bentfrow  r.  Lancaster,  10  Tex. 
GIt.  App.  321.  31  S.  W.  229 ;  Dabney  v.  Con- 
ley,  65  S.  W.  1124." 

"Generally  speaking,  an  oral  undertaking 
by  a  person  not  previously  liable  for  the 
purpose  of  securing  the  debt  or  performing 
the  same  duty  for  which  the  person  for 
whom  the  undertaking  is  made  reoiaiiu  lia- 
ble Is  within  the  statute  of  frauds,  and  must 
be  in  writing."  20  Cyc  p.  164. 
In  MuUer  v.  Riviere,  69  Tex.  640,  46  Am, 


upon  her  promise  to  pay  the  debt  of  her  de- 
ceased husband  due  upon  a  stock  of  goods. 
In  that  case  the  court  said:  "This  contract 
was  one  that  was  indep»ident  of  that  which 
plaintiff's  husband  had  made  with  the  de- 
fendant upon  which  his  estate  was  inddbted 
to  the  defendant ;  the  plaintiff's  undertaking 
to  pay  the  debt  waa  founded  upon  an  agree- 
ment with  dsfoidant  under  wbbdi  she  should 
retain  ttie  stock  of  drugs,  and  continue  to 
keep  her  stock  retOoilshed  by  obtalnli^  addi- 
tional supplies  of  drugs  on  tiie  credit  from 
the  defendant  In  consideration  of  such  ad- 
vantages to  herself  she  promised  to  pay  the 
debt  The  rule  to  deduced  by  Mr.  Bobwts,  in 
Us  treatise  on  the  Statute  of  Trauds,  232; 


moved  to  the  party  promising  upon  some 
fresh  and  substantial  ground  of  a  personal 
tjoaoern  to  himself,  the  statute  of  frands 
does  not  attadL*  Browne  on  Statute  of 
Frauds,  1 212.  This  case  seems  to  come  with- 
in tlie  above  rule." 

In  that  case  the  promise  of  tlie  widow  to 
pay  the  debt  ot  the  deceased  husband  was 
absolute  and  unconditlonaL  It  was  not  a 
promise  to  pay  the  debt  if  the  admiplstrator 
of  the  estate  or  some  me  elae  did  not  pay  it 

Appellee  haa  cited  several  authorities  In 
support  of  the  contention  that;  if  WllUams* 
-agreemoit  to  pay  Cowan  Bros.'  d^t  was 
suiq?orted  by  a  valuable  consideration  pass- 
ing to  WilUami,  Us  agreement  would  not  be 


within  tiie  statute  of  fraads,  including  Spen- 
cer v.'NaUe,  143  8,  W.  991,  by  the  Cotfrt  of 
OivU  Appeals  for  the  Third  Judicial  District; 
Blaken^  Nalle,  46  Tex.  Glv.  App.  635,  101 
S.  W.  876,  by  the  same  court;  Hllllard 
White,  81  S.  W.  563;  Eppstrfn  v.  Wolfe,  35 
S,  W.  62 ;  Monroe  v.  Buchanan,  27  Tex.  241 ; 
Oay  T.  Pemberton,  44  S.  W.  400.  In  eacb  of 
the  cases  cited  it  seems  that  a  parol  agree- 
ment to  pay  the  debt  of  another,  8nK>orted 
by  a  valuable  consideration  to  the  (ffomlsor, 
was  held  not  to  come  within  the  statute  of 
frauds.  In  some  of  those  cases  the  agree- 
ments seem  to  have  been  mere  contracts  of 
guaranty,  and  in  others  the  contracts  were 
unconditional  agreements  to  pay  debts  of 
others  in  part  consideration  for  conveyances 
of  property  to  the  promisors.,  As  said  by  our 
Supreme  Court  in  MuUer  v.  Biviere,  69  Tex. 
640,  46  Am.  Bep.  291.  the  authorities  in  other 
states  are  hopelessly  in  conflict  upon  the 
questltm  now  under  discussion.  It  seenj^i. 
also,  that  the  same  might  be  said  of  the  de- 
cisions of  the  Courts  of  Civil  A[^)eals  of  our 
own  state 

"To  constitute  the  contract  of  suretyship 
or  guaranty,  the  same  things  are  necessary 
as  to  constitute  any  other  contract,  viz.: 
That  the  parties  be  competent  to  contract; 
that  they  actually  do  contract ;  and  that  the 
contract,  if  not  under  seal,  be  supported  by  a 
sufficient  consideration."  1  Brant  on  Surety- 
ship and  Guaranty,  |  3. 


Bep.  291,  a  sunivlng  wife  was  held  liable      "Where  the  consideration  between  the  prin- 


cipal and  creditor  has  passed  and  become 
executed  before  the  contract  of  Uie  surety  or 
guarantor  is  made,  and  such  ccmtract  was 
no  part  of  the  inducement  to  the  creation  of 
the  original  debt,  such  consideration  is  not 
soffldent  to  sustain  such  contract**  1  Brant 
on  Snretyshlp  and  Guaranty,  |  17.  To  the 
same  effect  Is  Baker  v.  Wahrmnnd,  6  Tex. 
Civ.  App.  26S;  28  8.  W.  1023. 

It  thus  appears  that  vh^her  or  not  the 
agreement  of  Williams  to  pay  the  debt  of 
Cowan  Broa.  was  a  contract  of  guaranty  dm- 
ply,  or  whether  he  was  liable  thereou  as  an 
undertakii^  for  his  own  benefit  to  be  per- 
formed withoat  regard  to  Cowan  Bros.'  11a- 
liiUty  therefor,  Is  not  to  be  determined  alone 


That,  if  the  consideration  of  the  new  prdS^  by  the  simple  tact  that  snt^  provc^yaa 
Ise  q)ring  ont  of  any  new  ttansaction  orl  supported  by  a  valuable  considaation 


ing  to  blm.  In  Spans  v.  Cochran  &  Ewlng. 
63  Tex.  240,  it  was  held  that  one  who,  In  [»rt 
consideration  for  the  purchase  of  property, 
assumes  the  payment  of  an  ontstanding 
mortgage  Ind^tedness  against  the  property 
cannot  claim  the  benefits  of  the  statute  of 
frauds.  In  that  case  the  following  langiuge 
Is  used:  "The  rule  is  thus  stated:  The  gen- 
eral principle  prevailing  in  all  the  cases  un- 
der this  branch  of  the  statute  of  frauds  is 
that  whenever  the  defendant's  promise  is  in 
effect  to  pay  his  own  debt  to  the  plalntllC, 
though  that  of  a  third  person  may  be  IwA- 
dentally  dlschai^ed,  the  prondse  need  not  be 
In  writing.*  Browne  on  Btatate  of  Frauds 
US*   'It  contemitotea  a  promise  to  ansver 
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for  anotha''s  debt,  a  promise  for  that  par- 
pose,  a  mere  guaranty;  and  it  never  was 
meant  that  a  man  sbonld  set  it  up  as  a  pre- 
text to  escape  from  tlie  performance  of  a 
valid  verbal  obligation  of  Ms  own,  because, 
in  performing  it,  the  discharge  of  a  third 
party's  debt  was  Inddentally  involved.' 
Browne  on  Statute  of  Frauds,  212.  The  same 
role  is  laid  down  by  a  late  author.  Beed 
on  the  Statute  of  Frauds,  115." 

Tbls  case  Illustrates  the  distinction  be- 
tween what  is  usually  termed  an  "original" 
agreement,  not  within  the  statute  of  frauds, 
and  a  "collateral'*  agreement,  which  Is  with- 
in the  statute  of  frauds.  The  liability  of  a 
parchaser  of  property  upon  an  Indebtedness 
outstanding  against  it,  and  which  he  has  as- 
sumed in  part  consideration  for  the  sale,  and 
thereby  made  the  debt  his  own,  is  the  same 
as  If  he  bad  signed  the  obUgaUon  with  the 
matter;  in  other  words,  his  liability  is  ab- 
solute, and  not  conditional  upon  the  failure 
of  the  maker  of  the  note  to  pay  the  debt  In 
no  sense  is  such  a  contract  one  of  guaranty 
merely  to  the  owner  of  the  obligation. 

In  the  present  case  no  claim  \b  made  that 
the  milling  company  sold  to  Williams  any 
title  in  die  goods.  On  the  contrary,  after 
Malooe  discovered  the  fact  that  the  goods 
bad  l>een  sold  by  Cowan  Bros,  to  Williams 
with  bitent  on  the  part  of  the  vendor  and 
vendee  to  defraud  the  creditors  of  the  ven- 
dor, the  mining  company  did  not  elect  to  re- 
Kind  the  sale  and  claim  the  goods,  but  con- 
tinued to  claim  the  Indebtedness  against 
Cowan  Bros.,  transferred  the  account  to  the 
plaintiff  bank,  and  procured  the  institution 
of  tbls  suit  claiming  the  same  liability,  and 
procured  a  Judgment  against  Cowan  Bros, 
as  well  as  against  Williams.  "She  only 
omslderatlon  alleged  and  proven  to '  sup^ 
Pfict  the  promise  of  Williams  pay  CotfSfi 
Bins.'  account  to  the  milling  company  was 
the  agreement  on  the  part  of  the  milling 
company  to  forbear  the  fixing  of  an.  attach- 
ment lien  upon  the  goods. 

For  the  reasons  noted,  the  appellant's  first 
assIgDment  of  error  Is  sustained,  the  Judg- 
ment  of  the  trial  conzt  la  reversed,  and  Judg- 
ment is  here  rendered  in  tsvof  at  appel- 
lant, omitting  as  nnnecessary  any  discussion 
of  the  other  assignments  contained  in  appel- 
lant's brief.  In  all  other  respects  the  Judg- 
ment Is  undisturbed. 

Bevened  and  rendered  for  appelant 


GCLF,  C.  &  8.  F.  RY.  CO.  v.  BIORDAN. 

(No.  7860.) 

(Goort  <a  (Svfl  Appeals  of  Texas.   Ft.  Worth. 
Feb.  21,  ldl4.   Rehearing  Denied 
March  28,  1014.) 

!•  Uastb  ahd  Sbbtaitt  (|  286*)  —  Actions 

PDB  IlVUaiXS— QUZSTXOHS  VOB  JUBT. 

In  a  railroad  en|ineer*s  action  tur  iiijurii.'.'j 
eaosfd  by  sUpidng  on  the  running  board,  evi- 
dmcp  that  there  was  water,  dirt,  and  grease  on 


the  running  board  before  the  engine  was  taken 
to  the  shops  shortly  before  the  accident,  and 
that  It  was  the  duty  of  the  employes  in  the 
shops  to  remove  oil  from  the  runoine  board, 
made  a  question  for  the  jai?  as  to  the  com- 
pany's  negligence  in  permitting  oil  to  be  on  the 
running  board  at  the  time  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ff  1001,  100&  1008.  1010- 
1015.  1017-1033,  103&-1{^  IM  lOM-1000; 
Dec  Dig.  I  2Sa*] 

2.  Tbial  a  2S3*)— Actions  fob  Febsonal  In- 

JUBIES— -iNBTBnCTIONB— IGNOBINO  IbSUKS. 

In  a  railway  engineer's  action  for  injuries 
caused  by  slipping  on  the  running  board,  where 
plaintiff  alleged  negligence  in  permitting  oU  to 
be  on  the  running  board  and  In  failing  to  install 
an  equipment  for  opening  the  blow-off  cock 
from  the  cab  without  ^ing  on  the  running  board, 
an  instraction  that,  if  plaintifl  was  negligent 
in  falling  to  discover  the  oil  on  the  running 
board  before  he  slipped  and  fell,  he  could  not 
recover  was  properly  refused,  as  It  would  have 
exdnded  a  recovery  upon  the  -o^r  Issoe  of 
nefldUgenee  in  the  petition. 

(Bd.  Note.— For  otiier  cases,  see  Trial.  Cent 
Dig.  H  018-623;  Dec.  Dig.  1  258.*] 

8.  Masteb  and  Sebvant  (§  223*)— Lxabilitt 

TOB  InJUBIES  — CONISIBUTOBT  NBOLIOBNCE. 

Under  Rev.  St.  l&ll,  art  6649,  providing 
that  la  actions  brought  under  the  provudons  of 
the  preceding  artlclra  for  personu  injories  to 
a  rauroad  employ^,  bis  negligence  ahall  not  bar 
a  recovery,  but  that  the  damages  shall  be  dim- 
inished in  proportion  to  the  negligence  attribu- 
table to  him,  the  negligmee  ot  a  railway  engi- 
neer Id  failing  to  discover  oil  upon  the  tunning 
board  before  he  slipped  and  fell,  co-operatiDg 
with  the  company's  negligence  in  permitting 
the  oU  to  be  on  the  running  board,  was  not  a 
complete  bar  to  a  recover?,  and  an  Instmctiott 
that  if  he  was  negligent  ne  could  not  recover 
was  properly  refnsea. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  670,  671;  Dec.  Dig.  } 
228.*] 

4.  Masteb  and  Sesvant  <|  278*)  —  Actions 

rOB  INJUBIBS— SUFFICIEKOT  OF  EJVIDBNCB. 

Evidence,  In  a  railway  engineer's  acUoo  for 
injuries  caused  by  slipping  on  the  running 
board,  that  it  was  the  custom  of  many  railway 
companies  to  use  engines  equipped  with  an  ap- 
pliance for  operating  the  blow-os  cock  from  the 
cab  without  going  on  the  running  board,  that 
such  appliance  coald  be  installed  at  a  cost  not 
exceeding  $1.50,  and  that  plaintiff  had  requested 
the  roundhouse  foreman  to  have  such  equipment 
installed  supported  a  finding  of  negligence  in 
falling  to  equip  the  engine  with  euch  appliance, 
though  there  was.  evidence  that  many  well-reg- 
ulated and  prudently  managed  railroads  used 
engines  without  such  equipment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  «  854,  956-958.  060-969, 
971,  97^,  977;  Dec.  iMg.  8  278.*] 

5.  Master  and  Sebvant  ({  291*)  —  Aoixonb' 

rOB  INJUBIES— QUESTIONa  FOB  JUBT. 

In  a  railroad  engineer's  action  for  tojuriea 
caused  by  slipping  on  the  running  board,  testi- 
mony that  there  was  oil  on  the  running  board 
at  the  time  of  the  accident  that  there  was  no 
oil  thereon  when  the  engine  left  the  roundhouse 
shortly  before,  and  that,  if..the  packing  around 
the  piatoD  of  the  air  pump  had  been  in  proper 
condition,  no  appreciable '  amount  of  oil  would 
have  leaked  therefrom  during  the  interval  jus- 
tified the  submission  of  the  issue  as  to  a  defect 
in  the  air  pnmp,  permitting  oil  to  escape  there- 
from. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  81  1133,  1184.  1186-1146; 
Dec.  Dig.  f  291.*] 


*Itoattir  OMB  see  same  topta  and  aeoUra  NUMBBB  la  Dae.  DIk.  *  Am.  Dig.  Kty-No.  Sarlaa  *  Bsp'r  ladasw 

Digitized  byCjiOOgiC 


134 


166  SOUTHWESTERN  RSPOBTEB 


(Tex. 


6.  Masteb  and  Skbvaitt  (I  288*)  —  Atmom 
TOB  Injukrs— Questions  vob  Jitkt. 

Under  Rot.  St  1911,  art  6045,  providlns 
that,  in  ftctions  for  personal  injunea  to  any 
railroad  employ^  caased  by  negligence,  assamed 
risk,  where  the  gronnd  of  the  plea  la  knowl- 
edge or  means  of  the  knov^edge  of  the  defect 
or  danger,  shall  not  be  available,  where  the 
employ^  had  an  opportunity  before  being  injur- 
ed and  did  notify  the  employer  within  a  reason- 
able time,  where  there  waa  evideDce  that  en- 

fines  equipped  for  operating  the  blow-off  cock 
rom  the  cab  were  m  common  use,  that  sach 
equipment  could  be  installed  at  a  trifling  coat, 
and  that  the  roundhouse  foreman  had  promised 
6Q  engineer  that  «uch  equipment  would  be  fur- 
nished, whether  the  engmeer  assumed  the  risk 
of  injury  in  operating  the  blow-off  cock  from 
the  running  board  was  a  question  of  his  con- 
tributory negligence  within  the  province  of  the 
jury,  and  the  court  properly  rerused  to  charge 
that  the  engineer  assumed  the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  1080,  1090,  1092-1132; 
Dec.  DTg.  I  289.  •) 

Appeal  from  District  Court,  Cooke  County; 
G.  F.  Spencer,  Judge. 

Action  by  E.  H.  Riordan  against  the  Gnlf, 
Colorado  ft  Santa  F6  Railway  Company. 
From  a  Jndgmait  for  pialntU^  defendant  ap- 
peals. Affirmed. 

Terry,  OaTin  &  Hills,  of  Galvestoa,  Gamett 
ft  Garnett,  of  GainesrUle,  and  A.  B.  CulweU 
and  John  6.  GreK,  both  of  Galveston,  for  ap- 
pellant Stuart,  Bell  ft  Hoore,  of  GalnesviUe, 
for  appellee. 

DUNKLIN,  3.  The  Gulf,  Oolorado  ft  Santa 
F6  Railway  ConiiHiny  has  appealed  from  a 
lodgment  in  favor  of  B.  H.  Riordan,  for  dam- 
ages for  jtexaonal  b^nrlea.  This  is  the  second 
appeal  prosecuted  to  this  court;  the  decision 
on  the  former  appeal  being  r^rted  In  146 
S.  W.  711. 

Wbile  engaged  as  a  locomotive  engineer  on 
one  of  appellant's  trains,  Riordan  dmcended 
from  the  engine  cab  and  went  out  upon  the 
ranMng  board  of  tbe  aigine  tor  the  purpose 
ot  opening  the  blow-olf  eoA  to  let  out  sedi- 
ment accnmnlatlng  in  the  boUer,  and  tbns  to 
leave  dean  water  in  the  boiler.  A  rod  extend- 
ed from  the  blpw-ofC  code  up  to  the  running 
board,  and  the  cock  was  opened  by  ndng  a 
ste^  bar  as  a  lever.  In  order  to  readi  ttila 
bar,  it  was  necessary  to  pass  around  an  air 
pomp  which  ^tended  above  -  the  mnnlng 
board.  When  platntlfF  stepped  around  this 
air  pump,  bis  foot  slipped  from  the  running 
board,  causing  him  to  fall,  and  thereby  to 
sustain  injuries.  He  alleged  that  grease  and 
oil  had  accumulated  upon  the  mnnlng  board, 
and  that  this  caused  his  foot  to  slip;  that 
the  oil  escaped  from  the  air  pump  as  a  result 
of  improper  packing  between  the  cyltaidor  and 
the  piston  of  the  pump;  that  the  railroad 
company  vras  guilty  of  negligence  In  forolsh- 
Ing  him  the  engine  in  that  condition;  that 
the  company  was  guilty  of  negligwce  further 
in  not  installing  upon  the  engine  an  equip- 
ment for  opening  the  blow-off  cock  from  the 
cab  of  tbe  engine,  thus  obviating  the  necessity 


■I^  e€kar  o«ms 


of  going  upon  the  running  board  for  that 
purpose.  He  further  alleged  that  prior  to  hla 
Injury  he  had  requested  the  foreman  of  ap- 
pellant's roundhouse  at  Gainesville  to  provide 
said  engine  with  such  equipment,  and  that 
such  agent  bad  promised  him  that  his  request 
would  be  complied  with.  In  the  court's 
charge  to  the  jury  plaintiffs  right  to  recover 
waa  predicated  upon  those  allegattons  of  neg- 
ligence. The  evidence  further  shows  that,  a 
few  days  prior  to  the  date  of  the  accident, 
plaintiff  had  operated  the  engine  In  question, 
but  that  it  had  been  sent  to  appellant's  round- 
house In  Gainesville  for  repairs,  from  whence 
it  was  taken  to  Ardmore,  and  plaintiff's  In- 
jury occurred  on  the  night  next  succeeding 
the  day  it  was  taken  out  of  the  shop.  Plain- 
tiff resumed  charge  of  the  en^e  at  Ardmore 
on  the  night  of  his  injury,  other  employes 
having  operated  it  from  the  time  it  left  the 
roundhouse  until  then,  and  bad  been  operat- 
ing it  only  for  an  hour  or  so  when  tbe  injury 
occurred.  The  only  use  made  of  the  engine 
from  tbe  time  it  left  the  shop  until  plaintiff 
took  charge  of  It  was  to  run  from  Gainesville 
to  Ardmore,  a  distance  of  about  40  miles,  and 
some  switching  done  in  the  yards  after  Its  a>^ 
rival  at  Ardmore. 

[1]  The  court  submitted  both  Issues  of  n^- 
ligenee  alleged  In  the  pleadings  and  referred 
to  above.  Appellant  Indsts  that  the  evidence 
Is  Insufficient  to  support  a  finding  of  negli- 
gence In  permitting  the  presence  of  oil  on 
the  running  board  at  the  time  plaintiff  was 
put  In  charge  of  the  engine.  On  the  former 
appeal  one  of  tbe  reasons  for  reversal  was 
the  lad£  of  testimony  upon  that  issue,  but  the 
same  cannot  be  said  of  the  record  now  before 
us.  B.  D.  Hudglns,  one  of  defendant's  em- 
ploytis,  who  was  serving  as  a  Iwaheman  upon 
the  cmgine  In  question  shortly  before  it  was 
taken  to  the  shops,  testified  that  he  noticed  a 
little  water,  dirt,  and  grease  mixed  together 
on  the  running  board  near  the  air  pump.  He 
said  that  be  noticed  this  when  he  went  oat  on 
tbe  running  board  to  operate  tbe  blow-off 
codL  It  was  further  shown  by  the  testlm<my 
at  ampellant^s  offidala  In  charge  of  the  round- 
house that  it  was  the  duty  of  employes  ttiere 
engaged  to  make  an  inspection  of  oiglnes  sent 
to  the  shop,  and  that  If  oil  was  discovered 
upon  the  running  board  to  remove  the  same. 

[1, 1]  There  was  no  error  in  refusing  ap- 
pellant's requested  special  diarge  No.  7, 
which  was  In  effect  tbat.  If  plaintiff  was 
guilty  of  n^Hgence  in  failing  to  discover  tbe 
presence  of  the  oti  npon  the  runnli^  board 
before  be  slipped  and  fell,  be  conld  not  re- 
OOTer.  Such  an  instruction.  If  given,  would 
have  excluded  any  right  of  recovery  upon  tbe 
other  Issue  of  negligence  alleged  in  the  plain- 
tiff's petition;  furthermore,  under  Revised 
Statutes  1911,  art.  6649,  the  negligence  of  the 
plaintiff  In  that  respect,  co-operating  with  tbe 
negligence  of  the  defendant,  would  not  be  a 
complete  bar  to  a  recovery. 
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[4]  By  several  assignments  appellant  In- 
sists that  there  was  no  evidence  to  sostaln  a 
finding  of  negligence  on  the  part  of  the  de- 
fendant In  falling  to  equip  the  engine  with 
an  appliance  for  operating  the  blow-off  cock 
from  the  cab  of  the  engine,  thus  relieving  the 
engineer  of  the  dnty  to  go  out  upon  the 
running  board  to  operate  it  While  appel- 
lant's evidence  t^ded  to  show  that  many 
vell-rcgnlated  and  prudently 'managed  rail- 
roads of  Texas  used  engines  without  such 
equipment,  yet  there  was  further  testimony 
tending  to  show  a  cnetom  of  many  railway 
onnpanles  to  the  contrary.  Furthermore, 
there  was  testimony  which  seemed  to  be  un- 
disputed that  the  cost  of  Installing  such  an 
appliance  upon  the  engine  In  question  would 
not  have  exceeded  one  dollar  and  a  half,  and 
that  prior  to  the  accident  plaintiff  requested 
C  P.  Barohlll,  foreman  of  defendant's  round- 
house at  Gainesville,  to  have  such  equipment 
bistalled  on  Oxe  oiglne,  and  that  Mr.  Bamhlll 
promised  that  his  request  wonld  be  complied 
with. 

Brror  has  beoi  assigned  to  an  instruction 
br  tbe  ooart  that,  it  plalnOfT  requested  C. 
P.  Barnlilll,  foreman  of  ai^wUant's  round- 
honse  at  Gainesville,  to  Install  the  equip- 
ment, ttaen  tbe  jfiea.  tbft  plainttfE  had  as- 
somed  the  risk  wonld  not  be  availing.  The 
sronnd  upon  which  tUa  charge  is  challenged 
is  the  contention  ttiat  tbe  evidence  showed 
without  oontioTersy  that  practically  all  well- 
regolated  and  pmdenfly  managed  railway 
companies  in  Texas  operated  engines  without 
snch  equipment,  and  that  there  was  no  law 
Rgnlring  caiglnes  to  be  so  equipped.  This 
anlffunait  must  be  overruled,  as  two  or 
three  irttiftSBes  testified  that  it  was  custom- 
»T  with  some  railway  companies  to  so  equip 
the  en^nes  as  to  enable  tbe  Mow-off  code 
to  be  operated  from  the  cab  of  the  engine. 

m  It  Is  also  insisted  that  ttiere  was  no 
erl^noe  anthoriztng  tbe  submission  of  Qie 
issue  of  a  defect  in  the  air  pump  which 
pemiltted  tbe  oil  to  escape  tberel^om  to  tbe 
miming  board.  TUb  contention  must  be 
orerrnled  fot  the  following  reasons:  ^ain- 
tur  testllled  that  ttam  was  oil  on  tbe  mn- 
alog  board  at  the  time  of  bis  injury;  the 
testimony  of  some  of  appellant's  witnesses 
tended  to  show  that  there  was  none  on  the 
numlng  board  at  the  time  It  left  tbe  round- 
house at  Gainesville  for  Ardmore.  Otber 
irltoesses  testified  In  effect  that,  if  the  pack- 
hig  around  the  piston  of  tbe  air  pump  was 
in  proper  condition,  no  appreciable  amount 
of  oil  would  have  leaked  therefrom  from  the 
time  the  engine  left  the  roundhouse  at  Galnes- 
Tille  until  tbe  time  of  tbe  accident 

[I]  Complaint  is  made  of  the  refusal  of 
arodlant's  requested  charge  No.  3.  which 
was  In  eflTect  a  p^emptory  Instruction  that 
plainait  assumed  the  risk  and  danger  of 
tbe  Injury  in  so  jbr  as  It  was  necessary  for 
Urn  to  operate  tbe  blow-off  cock  from  the 


running  board  instead  of  ■  ficom  the  cab. 
Tbe  reason  ass^ed  for  the  refusal  of  this 
instruction  is  substantially  that  the  engine 
In  question  was  not  designed  for  tbe  opera- 
tion of  the  blow-off  cock  from  the  cab;  that 
it  was  proven  beyond  controversy  that  en- 
gines so  equipped  were  largely  in  use  upon 
other  well-regulated  and  prudently  managed 
railroads,  and  hence  tbe  defendant  could  not 
be  charged  with  negligence  in  furnishing  to 
plaintiff  a  locomotive  of  that  make  and  de- 
sign. A  sufScient  answer  to  this  is  the  tes- 
timony referred  to,  to  the  effect  that  en- 
gines eqnlp[>ed  for  operating  the  blow-off 
cock  from  the  cab  were  In  common  use ;  that 
at  a  trifling  cost  such  equipment  could  have 
been  installed  upon  the  engine  In  question; 
and  that  the  foreman  of  tbe  roundhouse  had 
promised  the  plaintiff  tbat  such  an  equipment 
would  be  furnished.  Furthermore,  under  Re- 
vised Statutes  1911,  art  6645,  the  question 
whether  or  not  the  plaintiff  assumed  the 
risk  would  be  a  question  of  his  contributory 
negligence  vel  non,  a  decision  of  which  was 
tbe  province  ot  the  jnry  and  not  that  of  tbe 
court. 

Tbe  Jndgmmit  is  affirmed. 


GILLESPIE  T.  STATa    QUo.  2800.) 

(Court  of  Criminal  Appeals  ot  Texas.  Jan.  2&, 
1914.  On  Motion  for  Rshearing,  March  1^ 
19U.    Dissenting  Ophiion,  April  23.  1914.) 

1.  Sbduoizon  (f  so*)— PnoinsB  or  Mabsiaqs 
— OonDrnoKS— EvmBncB— I  nenncmoNS. 

In  a  prosecution  for  seduction  under  prom- 
ise of  marriage,  evidenoe  held  to  require  a  find- 
ing that  the  promise  of  marriage  which  pros- 
ecutrix was  induced  to  yield  her  person  on  tbe 
first  occasion  was  not  conditioned  on  her  be- 
coming pr^ant  from  the  intercourse,  so  that 
the  court  did  not  err  la  refusing  to  submit  the 
question  of  such  alleged  conditional  promise,  , 

[Ed.  Not&— For  other  cases,  see  Sednction, 
Cent  Dig.  H  86-92 ;  Dec.  Dig.  |  50.»J  - 

2.  Seduction  (i  60*)— Iitstbuctioii— Cosbob* 

OBATION  OP  ACCOMPLICK. 

Id  a  prosecution  for  seduction,  the  court 
charged  that  prosecutrix  was  an  accomplice,  and 
that  defendant  could  not  be  convicted  on  her 
testimony  alone,  unless  tbe  jury  believed  her 
testimony  was  true,  and  it  showed  that  the  de- 
fendant was  guilty  of  tbe  offense  charged  in  the 
indictment,  and  not  even  then  unless  the  Jury 
further  believed  there  was  further  testimony  In 
tbe  case  corroborative  of  her  testimony,  tending 
to  connect  defendant  with  the  offense  charged ; 
that  corroboration  is  not  sufficient  U  It  merely 
shows  tbe  commission  of  the  offense,  but  it  must 
tend  to  conoect  defendant  with  its  commission, 
and  then,  from  all  the  evidence,  the  jury  must 
believe,  twyond  a  reasonable  doubt,  tbat  defend- 
ant is  gailty,  but  that  the  corroborative  evidence 
need  not  be  direct  and  positive,  independent  of 
prosecutrix's  testimony,  but  proof  of  such  facts 
and  circumstances  as  teud  to  support  ber  testi- 
mony, and  would  satisfy  tlie  jnry  that  she  is 
worthy  of  credit  as  to  the  facts  essentia)  to  con- 
stitute tbe  offense  of  seduction,  and  which  tend 
to  connect  defendant  with  the  commisaion  of 
tbe  offense,  will  fulfill  the  requirements,  as  it  is 
for  the  jury  to  say,  from  all  the  facts  and  cii^ 
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camBtincea  In  evUenee.  whether  ihe  had  been 
Bofficientlj  corroborateo.  Held,  that  such  in* 
Btruction  properly  Btated  the  law,  and  could 
not  lead  the  jury  to  believe  that  the  burden  of 
proof  was  not  on  tha  state  to  corroborate  prose- 
cutrix. 

[Sd.  Note.— For  other  caMi,  na  Sedaetloai, 
Cent  Dig.  IS  89-82;  Dec  Dig.  |  6a*] 

8.  Obihinal  Law  ({  611*)— AoooicFuoa'a 

TEBTIUONT— COBBOBOBATION : 

Testimony  may  be  sufficient  to  corroborate 
an  accomplice,  though  it  is  not  of  itself  sufficient 
to  show  defendants  guUt,  eaelnsiTe  of  tiie  ae- 
complice's  testiinoi^. 

[Ed.  Not&— For  other  cases,  see  Orlminal 
Law^^Cent  Dig.  H  1128-U37;  Dee.  Dig.  S 

4.  SEonoTioN  (<  46*)— Tebtimont  or  Fboss- 

CUTKIX— GOBBOBORATIOn— EviDBnCB. 

In  a  prosecution  for  seduction  under  prom- 
ise of  marriage,  evidence  of  defendant's  conduct 
toward  her  both  prior  and  subseQuent  to  the  al- 
leged seduction  held  sufficient  to  corroborate 
her  testimony  that  she  yielded  to  him  solely 
because  she  loved  him,  and  he  loved  her,  and  had 
promised  to  marry  her. 

[Ed.  Note.— For  other  eases,  see  Seduction. 
Cent.  Dig.  1183-88;  Dec.  Dig.  |  46.*] 

6.  Cbdunal  Law  (§  829*)— Tbiai^Rbqusst- 

Xd  Chabgb— Instbuctions  Given. 

It  is  not  error  to  refuse  a  requested  charge 
substantially  covered  by  instructions  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2011;  Dea  Dig.  f  829.*] 

6.  Gbiminai.  Law  ({  811*)  — Inbtbuctions  — 

RXQUBSTBD  CHABaB— PaBTIOUXAB  FACTB. 

A  requested  chaise  that  the  jury  should  not 
find  that  there  was  a  promise  of  marriage  on 
the  testimony  of  prosecutrix  alone,  but  under 
the  law  her  evidence  as  to  the  promise  of  mar- 
riage under  which  she  claims  she  has  been  se- 
duced most  be  corroborated  (i  e.,  confirmed  by 
direct  and  positive  testimony,  or  by  circum- 
stances of  such  character  as  to  convince  the 
jury  beyond  a  reasonable  doubt  that  her  testi- 
mony in  that  respect  is  true),  was  inraperly  re- 
fused as  singling  out  a  particular  tact  ud  at- 
tempting to  charge  thereon. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1787,  1969-1972;  Dec.  Dig. 
g  8li*l 

7.  Sbduotion  (i  46*)— Prosbcutbix— Cobbob- 
*  obation. 

In  a  prosecution  for  sedpctlon  under  prom- 
ise of  marriage,  it  is  not  necessary  that  the 
seduced  woman  be  corroborated  in  each  and 
every  particular  of  the  elements  necessary  to 
constitute  the  offense. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  SS  83-86;  Dec  Dig.  9  46.*] 

8.  Seduction  (8  42*)— Evidbncb— Chabacteb 
OF  Pbosecuteix. 

Where,  in  a  prosecution  for  sedoctioD  under 
promise  of  marriage,  prosecutrix's  reputation 
for  chastity  became  an  issue,  evidence  that  on 
one  occasion,  daring  the  time  in  question,  she 
bad  a  difficulty  with  a  young  man  in  a  church 
and  called  him  "a  damn  son  of  a  bitch"  was 
admissible. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent.  Dig.  §S  73-75;  Dec  Dig.  {  42.*] 

9.  Cbiminal  Law  (|  861*)— Evidbncb— Lbt- 

TBBs— Intent. 

Where,  in  a  prosecution  for  seduction  un- 
der promise  of  marriage,  defendant  swore  that 
he  received  a  letter  from  prosecutrix,  while  he 
was  absent  in  Colorado,  soliciting  him  to  return 
because  she  suspected  she  was  pregnant,  and 
on  his  return  that  she  told  him  the  reason  why 


■be  wrote  ib»  letter,  ihe  waa  entitled  to  testily 
as  to  the  reason  why  she  desired  him  to  ratnm. 

[Bd.  Note.— For  other  caaes,  see  Criminal 
Law,  Cent  Dig.  H  80S,  803 ;  Dee.  Dig.  |  361.*] 

10.  Obiminai.  Law  (|  1109*)— Afx^iaz<— Bill 

OF  Exceptions— MoDiFiOATiON. 

Appellant  having  accepted  a  bill  of  excep- 
tions as  modified  by  the  court,  he  is  bound  by 
the  modification. 

[Ed.  Note.— For  other  ease^  aee  Criminal 
Law.  Cent  Dig.  S|2897,  289^^00^  2902,  3204; 
Dec.  Dig.  1 1109.*] 

IL  Seduction  (f  40*)  —  Etidbhci  —  Rblb- 

VAHCT. 

In  a  prosecutfon  for  seduetiiHi  under  prom- 
ise of  marriage,  evidence  that  prosecutrix's 
mother  had  been  long  dead  at  the  time  of  the 
seduction  was  admissible. 

[Ed.  Note.— For  other  cases,  tee  Seduction, 
Cent  Dig.     72,  76,  79 ;  Dec.  Dig.  {  40.*] 

12.  Cbiminal  Law  (|S  419.  420*)— Etidbhcb— 
Hbabsat. 

Where,  in  a  prosecution  for  seduction  un- 
der promise  of  marriage,  it  was  shown  that  on 
one  occasion  O.  was  seen  in  prosecutrix's  com- 
pany by  certain  others,  evidence  that  on  the 
neat  day  he  requested  those  who  saw  him  never 
to  say  anythtbg  about  having  seen  blm  with 
prosecutrix  the  night  before  was  hearsay  and  in- 
admissible. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  H  978-988;  Dee.  Dig.  H  419, 

420.*] 

Davidson,  J.,  dissenting. 

Appeal  from  District  Court,  Kaafitaan 
County;  F.  L.  Hawkins,  Judge. 

Jeff  Gillespie  was  convicted  of  sedoction 
under  promise  of  marriage,  and  be  ^^teals. 
Affirmed  on  rehearing. 

Woods  &  Morrow,  of  Eaufinan,  Nelins  & 
Puckitt,  of  Dallas,  Fied  S.  Bogers,  of  K&ut- 
man,  and  W.  F.  Hamaey  and  G.  L.  Black, 
both  of  Austin,  for  appellant  O.  BL  £«ne^ 
Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  oonTlcted 
of  seduction;  his  punishment  being  assessed 
at  two  years'  conflnement  In  the  penitentiary. 

The  record  discloses  that  the  Judge  called 
a  special  term  of  the  court  to  meet  on  the 
19tb  day  of  May.  This  seems  to  have  been 
occasioned  by  reason  of  the  fact  that  the 
Legislature  changed  the  time  of  holding 
terms  of  the  district  court  In  that  county. 
To  avoid  any  possible  or  probable  conse- 
quences, the  Judge  called  the  special  term  to 
meet  on  the  same  day  the  regular  term 
convened  under  the  prior  law.  At  the  time 
of  calling  the  special  term,  the  new  law  was 
not  in  force  and  would  not  be  until  July. 
Under  previous  act  of  the  Legislature,  the 
court  in  regular  term  convened  on  that  par- 
ticular Monday,  which  happened  to  fall  od 
the  19th  of  May.  So  we  have,  as  a  matter 
of  fact,  the  special  term  called  for  the  same 
day  that  the  regular  term  should  have  con- 
vened. Had  the  Judge  not  called  the  special 
term  for  that  particular  day,  under  the  law 
the  regular  term  would  have  convened.  We 
are  of  opinion  that  there  is  no  merit  In  ap- 
pellant's proposition  that  the  qiedal  tern 
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was  nnavtborlaed  bj  law.  It  would  make 
DO  dlflo^ce  that  the  judge  Issued  his  ord« 
calling  the  special  term  on  that  day.  It 
would  have  be^  the  r^ular  day  for  the 
term  anyway.  It  did  not  In  any  way  Inter- 
fere with  the  two  regular  terms  required  by 
the  Cdnstitntloa  for  the  district  court  to  be 
beld  In  the  county. 

The  indictment  Incorporated  in  the  record 
falls  to  conclude  "against  the  peace  and  dig- 
nity of  the  state,"  as  required  by  the  Con- 
Etitution.  It  may  be  this  was  an  omission 
OD  the  part  of  the  d^fc  In  transcribing  the 
iadlctment,  bat  mdh  is  the  record.  This  ren- 
ders the  Indictment  invalid,  and  for  tills 
reason  the  Judgment  must  be  reversed.  We 
notice  this  question  in  passing,  tor  by  cer- 
tlorari  this  defect  might  be  cured  by  show- 
Idk  it  was  an  omission  by  the  clerk  in  tran- 
scribing the  Indictment 

Tbere  are  other  matters  In'  the  record  that 
will  have  to  be  noticed,  and  which,  In  our 
jndgment,  require  a  reversal.  The  prosecu- 
trix testified  substantially  that  appellant  and 
sbe  had  be^  going  together  since  1907.  and 
became  oigaged  to  be  married;  that,  when 
the  first  solidtatlrai  on  his  part  was  made, 
she  agreed  to  and  did  have  intercourse  with 
him  under  Uils  promise  of  marriage.  Sbe 
states  also  in  substance  that  he  told  her  if 
she  became  pregnant  or  anything  happened 
he  would  Immediately  marry  ber,  and  too 
quick  for  It  to '  be  known.  Some  time  In 
1910  she  says  the  first  act  occurred,  and 
that  It  kept  up  with  regularity  as  occasion 
presented  until  a  few  months  before  the  birth 
of  her  child;  and  that  on  each  of  these  oc- 
casions he  promised  to  marry  her.  There  la 
cTidence  also  that  she  went  with  several  oth- 
er joung  gentlemen  In  the  neighborhood  on 
TBrious  and  sundry  occasions  to  dtCTerent 
functions,  church  and  other  places.  Some  of 
these  associations  with  other  young  gentle- 
men were  shown  to  have  been  at  night  and 
when  she  was  alone  with  them.  The  defend- 
ant also  introduced  evidence  to  the  effect 
that  she  was  caught  In  some  bushes  in  a  very 
compromising  attitude  with  one  Burton. 
This  was  dented  on  the  part  of  the  state, 
and  there  was  evidence  pro  and  con  as  to 
whether  It  was  Burton  that  she  was  seen 
with,  but  the  defendant's  witness  was  pretty 
positive  as  to  this  fact  The  defendant  ad- 
mits going  with  the  girl  and  having  Inter- 
conrse  trtXh  her,  but  denies  there-  was  any 
promise  of  marriage. 

The  court  in  a  general  way  gave  the  Jury 
a  definition  of  seduction.  Ai^lylng  the  law 
to  the  case,  the  Jury  vaa  Informed  that  if 
they  should  find  from  the  evidence  that  ap- 
pellant, "by  a  promise  to  marry  her,  made 
by  blm  to  Lela  HefSngton,  did  seduce  and 
obtain  carnal  knowledge  of  ber,  and  that  she 
was  at  the  time  a  diaste  and  unmarried  fe- 
nukle  under  the  age  of  26  years,  and  that 
>he  yielded  her  person  to  and  had  carnal  in- 
tercourse with  the  defmdant  by  reason  of 
a  promise  of  marriage  made  by  Um  to  ber, 


on  which  she  relied,"  flien  he  would  be  guU* 
ty.  He  also  charged  the  prosecutrix  would 
be  an  accomplice,  and  tbat  the  corroboration 
would  not  be  sufficient  if  it  merely  shows  Om 
commission  of  the  offense  charged,  but  it 
must  tend  to  connect  the  defendant  with  its 
commission,  and  then  from  all  the  evidence, 
the  jury  must  Jbelleve,  beyond  a  reasonable 
doubt,  the  defendant  is  guilty.  He  then 
charged  them  tbat  it  was  not  necessary  tliat 
the  evidence  be  positive  and  direct;  that  she 
could  be  corroborated  by  circumstances  which 
tended  to  connect  the  defendant  with  the 
commission  of  the  offense  charged.  Then 
he  gave  this  clause  in  the  charge:  "It  Is  for 
you  to  say,  from  all  the  facts  and  drcum- 
Btancea  In  evidence  before  yon,  whether  she 
has  t>een  sufficiently  corroborated,  and,  If 
you  find  there  is  an  absence  of  such  cor- 
roborative testimony,  you  mcut  acquit  the 
defendant"-  We  notice  this  clause  In  pasft- 
ing,  because  of  further  matters  suggested  in 
connection  with  the  court's  chaige  and  re- 
fusal to  give  special  Instructions.  We  de- 
sire to  say  that  It  hardly  states  the  rule 
correctly  to  say  It  Is  for  the  jury  to  say  from 
the  facts  and  drcumstances  that  she  has  been 
corroborated;  the  corroboration  must  tend  to 
connect  defendant  with  the  offense,  nor  is 
it  correct  to  require  the  jury  to  find  there 
was  an  absence  of  corroboration  In  order  to 
acquit.  This  changes  the  burden  of  proof 
and  requires  the  jury,  before  they  can  acquit, 
to  find  an  absrace  of  corroboration.  The 
rnle  Is  tbat  she  must  be  corroborated,  and, 
unless  she  is  so  corroborated,  the  Jury  will 
acquit.  It  is  riot  the  absence  of  corroboration 
which  requires  acquittal,  but  it  Is  the  pres- 
ence of  corroboration  that  authorizes  a  con- 
viction ;  and,  unless  she  is  corroborated,  the 
state  has  no  legal  case.  Under  this  rule  laid 
down  by  the  court  the  Jury  could  not  acquit, . 
unless  they  should  find  that  there  was  an 
absence  of  corroboration.  The  rule  is  the 
reverse,  that  the  state  must  show  the  corrob- 
oration in  order  to  get  a  verdict. 

The  court  further  charged  the  jury  that  if 
they  should  believe  from  the  evidence  that 
appellant  had  carnal  Intercourse  with  prose- 
cutrix one  or  more  times,  but  believe  that  at 
the  time  of  the  first  act  of  Intercourse  she 
was  not  a  chaste  woman,  or  if  they  bad  a 
reasonable  doubt  of  that  fact,  they  should 
acquit,  even  though  the  jury  might  find  that 
such  act  of  intercourse  was  produced  by  a 
promise  of  marriage;  or  if  they  should  find 
that  sbe  was  a  chaste  woman  at  the  time  of 
the  first  act  of  intercourse  between  her  and 
defendant  but  should  find  that  she  yielded  to 
same,  not  because  of  a  promise  of  marriage, 
but  on  account  of  her  own  amorous  pasj^on 
or  sexual  desires,  or  if  they  had  a  reasonable 
doubt  they  should  acquit;  or  if  they  be- 
lieved that  the  first  act  of  Intercourse  be- 
tween defendant  and  prosecutrix  was  Induc- 
ed or  brought  about  by  any  means  other  than 
by  a  promise  of  marriage  made  by  defendant 
to  ber  upon  wtaldi  she  idled,  or  If  they  had 
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A  reasonable  doubt  thereof,  th^  sbonld  ac- 
quit; or  if  tli^  liad  a  leaaonable  donbt  as 
to  wtteUier  defcsulant  promised  to  marry  ber, 
tbey  dkoiild  aoiiQlL  Yarloiu  objectioiu  were 
urged  to  these  cha^^  at  the  time,  and  ap- 
pellant aaked,  amonc  other  things,  the  fol- 
lowing charge:  "The  ixay  are  Instracted  that 
in  this  case  you  cannot  And  that  there  was 
a  promise  of  marriage  upon  the  testimony  of 
the  prosecatrlx,  Lela  Hefflngton,  alone,  but, 
under  the  law,  her  evidence  as  to  the  prom- 
ise of  marriage  must  be  ccwroborated ;  that 
is,  confirmed  by  direct  and  podttre  testimo- 
ny or  drcomstanoes  oC  such  a  character 
as  to  ciniTlnce  the  Jnry,  b^ond  a  reasonable 
doubt,  that  her  testimony  in  this  req>ect  is 
trued"  Ttda  charge  was  refused  because,  the 
court  ssys,  covered  in  the  main  charge.  We 
are  of  opinion  that  it  was  not,  and  eqpedal- 
ly  in  view  of  the  fact  that  the  court  charged 
the  jury,  as  above  mentioned,  -thatt  if  the 
Jnry  should  find  there  is  an  absence  of  cor> 
roboration,  they  would  acquit  The  q>ecial 
diarge  should  have  been  given,  and,  under 
the  attitude  of  this  record,  the  error  In  the 
court's  Charge,  and  refusal  to  give  the  spe- 
cial requested  inatnictlons,  the  Judgment 
ought  not  to  be  afllrmed. 

Exceptions  were  also  reserved  to  the  charge 
because  it  felled  directly  fmd  affirmatively  to 
Instruct  the  jury  that,  if  the  prosecutrix 
yielded  her  virtue  under  promise  of  marriage 
to  wP^lant  that  if  she  became  pregnant  he 
would  marry  her,  he  should  be  acquitted. 
TbSa  was  not  pointedly  given  to  the  jury,  and, 
under  the  testimony,  we  are  of  oidnlon  it 
should  have  been  affirmatively  chained,  and 
that  this  particular  question  should  have  been 
called  to  the  attention  of  the  Jury  In  the 
charge,  ^e  testimony  of  prosecuMx  indi- 
cates that  this  may  have  occurred,  and  that 
she  yidded  her  person  to  him  on  a  promise 
that  if  Abe  became  pregnant  he  would  mar- 
ry ber. 

There  are  several  bills  of  exception  re- 
served to  the  ruling  of  the  court  on  the  ad- 
mission and  rejection  of  tesUmony.  The  rep- 
utation of  the  prosecutrix  became  a  leading 
question  in  the  case.  It  was  attacked  for 
want  of  chastity  and  virtue.  The  appellant 
supported  bis  theory  that  she  was  not  a 
chaste  woman,  and  introduced  quite  a  lot  of 
evidence  showing  she  wom  out  at  nl^it  with 
othex  m&i,  and  at  times  and-  under  drcum- 
stanoes  which  reflected  upon  bra  character 
for  chastity,  and  tended  to  show  that  it  was 
not  good ;  that  is,  that  such  conduct  was  a 
reflection  upon  ber  cdiastity  and  good  name. 
The  state  introduced  evidence  to  support  her 
reputaUon  for  chastity  as  being  good,  and  to 
show  that  her  conduct  was  ladylike  in  every 
respect.  This  was  admitted.  It  seems  from 
the  bill  of  exceptions,  because  defradant  had 
shown  she  had -been  .out  at  night,  at  unsea- 
sonable hours,  with  other  men,  driving 
around-  the  country.  As  before  stated,  to 
meet  this  the  state  introduced  evidence  of 
her  general  standing,  and  reputation  tax  lady- 


like deportment  The  defendant  Uien  propos- 
ed to  prove  and  offered  testimony  to  show 
that  on  one  occasion  she  had  a  difficulty  wifli 
a  young  gentlonan  at  a  church  in  which  abe 
called  him  "a  damned  son  ot  a  bltt^."  then 
are  other  UIls  of  a  similar  natura.  The  court 
excluded  this  testimony,  but  qualifies  the  bllte 
by  stating  that  later  during  the  trial  he  In- 
formed defendant  he  could  Introduce  it,  but 
he  failed  to  do  so.  Under  the  wide  range  ot 
testimony  and  the  attitude  In  which  the  case 
was  placed,  this  testimony  was  clearly  rele- 
vant, and  i^ould  have  gone  to  the  Jnry,  and, 
but  for  the  feilure  of  appellant  to  avail  him- 
self of  the  offer  of  the  court,  it  would  be  re- 
versible error.  There  are  two  or  three  bills 
of  this  sort,  which  it  is  unnecessary  to  dls- 
cnas  seriatim. 

Another  bill  recites  that  tbe  prosecutrix 
was  called  back  hy  the  county  attorney,  and 
the  following  matters  pccnrred:    She  was 
asked  by  the  county  attorn^:  "You  told  Mn 
Woods  this  morning  that  you  wrote  to  him 
(J^  to  come  back;  tell  the  Jnry  why  yon 
did  that"   AK)elIant  excepted  for  various 
and  sundry  reasons,  among  others^  that  it 
was  not  pn^r  to  state  why  she  wrote  for 
him  to  return,  unless  the  defendant  knew  of 
her  reason ;  that  he  could  not  know  of  those 
reasons  unless  he  had  beai  Informed.  The 
twurt  stated  In  the  presenoe  of  the  Jury :  "I 
do  not  know  whether  that  is  admissible  or 
not  There  is  no  way  for  me  to  know  what 
the  answra  of  Uie  witness  would  be.  If 
you  gentlemm  would  Indicate  to  me  about 
it — "  Counsel  approached  the  court  while  od 
the  bench,  and  th^  consulted  privately. 
Counsel  for  both  sides  then  returned  to  their 
places  at  the  bar  in  front  of  the  Jury,  and 
the  foUowing  question  was  propounded  by  the 
county  attorney:   "Tell  the  Juiy  why  you 
wrote  him  to  come  back?"  Mr.  Woods,  coun- 
sel for  defendant  excepted  because  the  letter 
would  be  the  best  evidence,  and  because  her 
feelings  and  her  education  on  the  subject 
since  this  suit  was  begun  would  be  in  Uie 
nature  ofmauufectaired  tartlmony.  nie  court 
stated,  "Very  w^ ;"  and  Mr.  Woods  except- 
ed to  the  question  and  the  answer.  Mr.  Puck- 
Itt  for  the  defendant  remarked :  "We  want 
to  get  our  bill  of  exception  this  way;  the 
letter  would  be  the  best  evidence;  any  reason 
she  had  of  her  own,  not  expressed  to  defend- 
ant, would  not  be  binding  on  I3ie  defendant, 
and  would  be  prejudicial,  immaterial,  Irrde- 
vant,  and  hearsay."  And  the  court's  answer 
was.  "All  right"  The  county  attorney  ask- 
ed: "Tell  the  jury  why  yon  wrote  him  to 
come  back?"  The  witness  answered:  "I  was 
uneasy."   The  county  attorney  furtiier  pro- 
pounded this  question :  "Why  were  you  un- 
easy?" And  the  witness,  Lela  Hefflngton,  pro- 
ceeded to  answer:  "I  had  missed  my  stdk- 
ness  four  or  five  days,  and  I  was  uneasy  and 
wrote  to  him  to  come  back."  Various  objec- 
tions were  urged  to  this,  that  it  wu  inunate- 
rial,  irrelevant  and  had  a  toidency  to  prej- 
udice the  jury  against  defendant's  rights  etd 
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We  axe  of  oi^on  this  testimony  was  not  ad- 
missibly unless  It  was  sbown  defendant  re- 
ceired  tlie  letter,  and  that  be  was  notified  in 
aome  way  of  her  reasons  for  wanting  him  to 
come  back.  Her  undisclosed  reasons  would 
DOt  affect  the  defoidant,  and  could  not  be 
binding  on  Mm.  Upon  another  trial,  unless 
these  matters  are  shown  In  some  way  to  have 
beeD  broag^t  to  the  attention  of  the  defend- 
ant, they  would  not  be  admissible. 

Another  bill  recites  that  state's  counsel 
asked  prosecutrix,  while  on  the  stand  as  a 
witness  for  the  state,  if  she  told  her  mother. 
Connsel  for  defendant  then  said,  "We  asked 
her  who  she  told,  and  she  gare  one  party, 
Urs.  Wilson;"  and  the  court  remarked  from 
the  bench.  "Go  on  and  complete  your  question, 
Mr.  Terry,  and  I  will  rule  on  It  then." 
Whereupon  Mr.  Terry  asked :  "Want  to  ask 
fOQ  If  your  own  mother  was  living?"  Coun- 
sel for  defendant  objected  to  said  Question 
and  manner  of  4*Tflminii^g  the  witness  as  be- 
ing irrelevant  and  immaterial  and  prejudi- 
cial to  defendant's  rights.  These  matters 
were  overruled  by  the  court,  and  the  witness 
answered  "in  a  grave  and  solemn  manner  of 
an  actress,  with  tears  In  her  eyes,  before  the 
Jary,  with  her  head  hung  down,  meaning  that 
ber  mother  was  not  living  at  the  time  when 
this  transaction  took  place."  The  mother  of 
prosecutrix  had  been  dead  for  years,  and  this 
qoestlon  was  not  germane  to  what  had  been 
asked  by  defendant.  His  question  was  If 
she  had  told  anybody,  and  she  specified  the 
011I7  one  told  was  Mrs.  -Wilson.  It  was  not 
necessary,  to  an  eig;>lanation  of  this  question 
or  answer,  that  she  had  or  had  not  told  her 
mother ;  it  was  not  germane  to  this  question 
that  her  mother  was  dead,  and  therefore  that 
she  had  not  told  her,  e^«cially  In  view  of  the 
fitct  that  she  had  been  dead  quite  a  number 
of  years.  The  evidence  shows  that  the  girl 
was  over  20  years  of  age,  and  had  a  step* 
mother.  Under  the  Kearse  Case,  151  3.  W. 
827,  this  evidence  seems  to  be  admissible. 

Another. bill  recites  that  the  state  offered 
Oteson  in  rebuttal,  -who  testified  that  he  was 
acquainted  with  the  general  r^utatlon  of 
the  prosecutrix,  in  the  neighborhood  where 
she  lived  in  1909  and  1910,  for  chastity,  and 
it  was  good;  that  Is  to  say,  witness  testi- 
fied he  never  heard  It  questioned.  He  fur- 
QwT  testified  he  was  acquainted  with  prosecu- 
trix and  frequently  saw  her  out  at  parties 
tad  public  gatherings  in  that  ntighborhood 
dniljig  the  two  years  above  mentioned,  and 
that  her  conduct,  as  observed  by  him,  was 
always  that  of  a  lady,  and  he  never  observed 
aoTthing  on  her  part  as  unbecoming  a  lady, 
and,  after  he  had  so  testified,  the  defense 
asked  the  witness  if  Tom  Eubank,  who  lived 
ta  that  n^hborhood  during  1909,  who  bad 
also  testified  for  the  defense,,  did  not  catch 
him  and  Miss  Lela  Hefflngton,  prosecutrix, 
out  on  the  public  road,  a  public  highway,  In 
a  buggy  between  PralrlevlUe  and  Mabank 
one  night  in  the  early  fall  of  1909.  about  mid- 
air or  a  Uttle  after,  when  he  (Xom  En- 


bank)  was  passing  coming  from  Mabank  hom* 
to  Prairieville ;  and  the  witness  was  also 
further  asked,  in  view  of  what  he  had  testi- 
fied in  behalf  of  the  good  character  and  con- 
duct of  prosecutrix,  the  question:  "Is  it  not 
a  fact  that  you  went  to  Mr.  Tom  Eubank, 
the  witness,  next  morning  thereafter  and 
privately  requested  him  (Eubank)  to  never 
Bay  anything  about  having  seen  him  (Oleson) 
and  Lela  Hefflngton  out  together  the  night 
before  on  the  public  highway  at  that  time  of 
night?"  This  was  objected  to,  but  no  rea- 
son assigned  why,  and  the  testimony  was  ex- 
cluded. It  was  stated  the  wltnees  would  an- 
swer that  he  did  go  to  Eubank  and  make  the 
request  the  next  morning,  and  that  this  would 
have  been  material,  and,  if  witness  had  de- 
nied it,  Eubank  would  have  testified  to  the 
facts  stated ;  that  Is,  that  he  saw  Oleson  and 
prosecutrix  on  the  public  highway  atMut  mid- 
night in  the  fall  of  1909  between  Prairieville 
and  Mabank  in  a  buggy,  and  that  Oleson  did 
come  to  him  the  next  morning  and  ask  him 
never  to  say  anything  about  luLvlng  seen  him. 
We  are  of  opinion  this  testimony,  upon  an- 
other trial,  should  go  before  the  Jury.  The 
testimony  in  this  connection  took  widest 
range;  therefore  the  above  was  germane. 

For  the  reasons  Indicated,  the  judgment  is 
reversed,  and  the  cause  remanded. 

HARPER,  J.  I  concur  in  the  reversal  of 
the  case,  but  do  not  think  there  Is  any  error 
In  the  court's  charge  on  corroboration  of  the 
witness,  as  it  is  clearly  within  the  rule,  In 
my  opinion,  announced  In  the  case  of  Beeson 
V.  State,  60  Tex.  Cr.  R.  39,  130  S.  W.  1006, 
but  the  charge  of  the  court  was  erroneous 
In  not  presenting  the  issue  of  whether  or  not 
she  relied  on  a  conditional  promise,  that  if 
she  became  pregnant  he  would  marry  her. 

PRENDEROAST.  P.  J.  I  agree  with  Judge 
BARPKR. 

On  Motion  for  Rehearing. 

PRENDEROAST,  P.  J.,  and  HARPER,  J. 
The  state  has  filed  a  motion  for  rehearing 
herein.  Appellant  has  filed  a  vigorous  argu- 
ment and  brief  resisting  this.  We  have  again 
reviewed  the  record  and  the  questions  raised 
and  passed  upon  In  the  original  opinion,  and 
are  satisfied  that  mistakes  were  made  In  the 
original  opinion  and  In  reversing  and  remand- 
ing this  cause.  We  wiU  therefor^  in  this 
opinion,  again  discoss  and  dedde  these  Tari- 
ous  questions. 

In  the  original  opinion  It  was  correctly 
held  that  there  was  no  error  In  the  court's 
action  in  calling  a  special  term  of  the  court 
A  properly  certified  copy  of  the  indictment 
has  been  furnished  this  court  and  filed  here- 
in, showing  that  the  indictment  concluded 
properly  "against  the  peace  and  dignity  of 
the  state,"  and  that  the  omission  of  these 
words,  in  attempting  to  copy  the  indictment 
originally  In  the  transcript,  was  a  mistake. 

The  alleged  seduced  girl  la  named  Lela 
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He01ogton.  Appdlutfi  name  Is  Jeff  Gfllai- 
pife  She  testified  appeDant  began  to  ke^ 
company  wltb  her  In  May.  1906.  "He  dtd  not 
>  oonmienee  going  with  me  regolacly  nntll  the 
last  of  June  or  July,  1908.  He  oommeneed  to 
talk  love  to  me  that  Bommer  in  Jnly*  and  he 
continued  to  go  with  me  until  he  wait  away 
to  Bdiool  In  September,  1008.  From  July  to 
September  of  1908  he  called,  on  me  very 
often,  once  or  twice  a  week. '  *  •  •  De- 
faidant  and  I  became  engaged  to  be  manfed 
the  last  of  August,  190a  We  w^  to  be 
married  the  next  falL"  He  eald,:  "I  saw  her 
real  often  nntiri908.  In  1908  i  went  to  the 
Al^ander  Collegiate  Institute  at  Jackson- 
Tllle  to  study  a  literary  course.  •  •  •  I 
first  began  going  with  her  regularly,  or  a  good 
deal.  In  1900.'"  It  was  shown  by  both  of 
than  that  he  started  to  this  school  In  Sep- 
tember, 1908,  and  attended  It  only  some  two 
or  three  months.  She  testtfled  that  at  his 
solicitation  and  upon  his  professions  of  love 
for  her  they  became  engaged  to  be  married 
In  August,  1908.  She  said  she  loved  him 
and  thought  he  loved  her.  Such  were  his 
profesEdons;  that  She  trusted  htm  and  believ- 
ed in  him.  Not  only  her  testtmony,  but  that 
of  various  other  witness^  shows  that  he  was 
more  attentive  to  her  and  took  her  back  and 
forth  to  all  of  the  social  fnncttons  and  to 
<*urfh  and  Sunday  8<4iool  In  ttie  neighbor- 
hood where  they  both  lived  from  the  latter 
part  of  the  summer  of  1008,  until  the  fall  of 
1910,  when  It  generally  became  known  in 
their  neighborhood  that  she  was  pregnant. 
It  Is  true  that  other  young  gentlemen,  during 
this  time,  from  time  to  time  occasionally 
waited  upon  her  and  accompanied  her  back 
and  forth  to  these  various  functions,  but  none 
of  them  are  shown  to  have  been  with  her 
anything  like  as  frequently  or  as  conUunous- 
]y  as  appellant  Their  going  with  her  and 
waiting  upon  her  occurred  more  particularly 
when  he  was  away  from  her  at  school  In 
1908,  and  In  the  early  spring  of  1910,  while 
he  was  absent  in  Colorado. 

[1]  In  the  original  opinion  It  was  stated: 
"Some  time  In  1010,  she  says,  the  first  act  (of 
sexual  Intercourse)  occurred."  This  state- 
ment is  a  mistake.  The  statement  of  ftiets, 
In  giving  ber  testimony,  shows  that  she  posi- 
tively and  nnequlvocally  testified  again  and 
again  that  the  first  act  of  s^ual  Intercourse 
between  them  occurred  in  February,  1909. 
He  swore  positively  to  the  same  thing.  No- 
where In  the  statement  of  facts  does  either 
of  them  testify  that  the  first  act  occurred  in 
1910.  This  mistake  in  the  original  opinion 
occasioned  another  mistake  therein  to  the 
effect  that  she  stated  In  substance  that  when 
this  first  act  occurred  he  told  her  if  she  be- 
came pregnant  or  anything  happened  he 
would  immediately  marry  her  and  too  quick 
for  it  to  be  known.  The  whole  of  her  testi- 
mony, without  doubt,  was  that  whatever  talk 
was  had  between  them  abont  ber  pregnancy, 
or  his  marrying  her  because  thereof,  occur* 
red  in  the  q>^ng  of  161<^  and  not  when  the 


first  act  occurred,  and  that  this  talk  was 
more  than  a  year  after  be  had  seduced  and 
debauched  her.  Her  testimony,  taken  as  a 
whole,  as  stated  above^  not  only  clearly  shows 
that  no  such  talk  ocoorred  between  tbem 
when  he  firrt  had  sexual  Interconise  with  her, 
but,  on  the  contrary,  ezclndes  any  snA  idea, 
and  clearly  shows  that  all  such  talk  between 
than  about  ntarrying  her  In  case  sbe  became 
pr^^nt  occurred  In  1910,  and  not  before. 
Appellant  did  not  dispute  her  In  his  testi- 
mony. So  that  this  mistake,  having  beoi 
made  In  the  original  opinion,  was  fcdlowed  up 
Isy  sustaining  appellant's  oontention  that  the 
court  should  have  submitted  In  bis  chai^ 
tlie  question  of  her  yielding  to  him  and  he 
agreeing  to  marry  her  on  omdltlon  that  hs 
got  her  pregnant.  The  evidence  in  no  way 
raised  m&i  question,  and  the  court  clearly 
did  not  err  in  not  submitting  It. 

Her  testimony  in  diief  diows  that  after  he 
returned  from  school  at  Jatftsonvllle  in  No- 
vember, 1908,  he  was  wltb  her  frequently 
until  Febmary.  1909;  that  there  was  no  dif- 
ference In  his  attentions  to  ber  sfter  his  re- 
turn and  his  attentions  before  then.  "He 
seemed  Just  the  same  that  be  had  been." 
That  about  two  we^s,  a  short  time,  before 
this  first  act  of  intercourse,  in  taking  her 
back  home  firom  church,  he  first  solicited  her 
to  extend  to  him  sexual  &vots.  She  declined 
and  told  him,  "I  could  not  do  that;"  that  she 
was  not  wilUng.  He  said  he  did  not  see  why ; 
that,  If  she  had  any  confidence  in  him,  he  had 
promised  to  marry  her,  and  be  did  not  see 
why  she  could  not  trust  him ;  ttiat  on  the  next 
occasion,  some  two  weeks  later,  when  he  talk- 
ed to  her  about  it  and  asked  her  to  yield  to 
him,  she  said:  "I  did  not  want  to ;  he  Just  In- 
sisted upon  the  ground  that  we  were  going 
to  marry,  and,  If  I  loved  him,  why  not  then ; 
that  it  (would)  never  be  known  and  would 
be  no  barm  anyway.  We  talked  about  the 
matter  most  all  the  way  from  there  and  back 
from  the  party.  I  finally  yielded  to  him  on 
that  occasion;  I  did  because  I  believed  him 
and  believed  that  he  intended  to  marry  (me) 
and  loved  blm,  and  under  that  grounds  I 
did,  and  no  other  reason."  Unqnestlcmably, 
by  both  her  testimony  and  that  of  appellant 
too,  this  first  act  occurred  In  February,  1909. 
She  reiterated  this  In  her  cross-examination 
distinctly  and  pointedly.  Further,  on  cross- 
examination,  she  testified  that  from  time  to 
time  after  this  first  act  when  they  had  sexual 
Intercourse,  and  practically  every  time  they 
did,  he  promised  to  marry  her  or  renewed  or 
reiterated  his  promise  of  marriage.  The 
statement  of  facts  shows  part  of  her  testi- 
mony on  cross-examination  as  follows:  "When 
I  yielded  to  defendant  he  said  that  we  would 
marry.  He  said  we  would  marry  before  any- 
thing like  that  happened;  he  said  If  there 
was  anything  of  that  sort  that  he  would  mar- 
ry ;  he  said  that  we  were  going  to  marry  and 
there  would  nothing  like  that  happen  before 
It  He  told  me  that  he  would  marry  me  If  I  be- 
came pregnant  but  not  then.  It  was  In  lOia 
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tbat  he  told  me  h«  would  marry  me  U I  became 
pregnant  It  was  after  he  came  home  tnm 
the  West  Q.  Old  he  make  a  w^emn  promise 
to  you,  itim  Lela,  to  marrr  yon  U  yon  be- 
came pregnant?  Did  yoa  believe  that  he 
would?  A.  Yes,  Bir.  Q.  Was  that  the  rea- 
BOQ  then  that  you  yielded  to  him— you  relied 
on  that  promise,  did  you?  A.  Yea,  sir; 
long  before  1910.  Q.  Well,  did  you  rely  on 
It  then?  A.  Yes.  if  I  hadn't  beUeved  what 
he  was  saying  I  would  not.  Q.  You  beUeved 
that  be  would  marry  you  if  you  became  preg- 
nant, didn't  yon?  A,  I  believed  that  he  was 
going  to  marry  me  anyhow.  Q.  Well,  If  yon 
became  pregnant,  didn't  yon  believe  that  he 
was  going  to  marry  you?  A.  Sure.  Q.  Did 
you  believe  that  that  would  hurry  up  the 
wedding?  A.  No  air."  After  this  testimony 
by  her,  on  re-examlnation  by  the  state,  on 
this  point  she  clearly  and  distinctly  testUed: 
"I  yielded  to  defendant  the  first  time  be- 
cause I  believed  he  was  trae  and  believed 
that  he  loved  me.  I  knew  that  I  loved  him. 
1  believed  that  he  vrould  marry  me,  and  he 
bad  promised  to,  and  under  them  reasons  I 
submitted.  At  the  times  I  submitted  after 
that  he  said  it  would  never  be  known ;  be 
said  we  could  marry  too  guide  for  anything 
like  that  to  ever  interfere.  The  first  conver- 
sation I  had  with  defendant  about  the  possi- 
bility or  probability  of  my  becoming  pregnant 
was  attN  he  returned  from  the  West,  after 
I  had  written  him  the  letter,  and  what  I 
have  Just  stated  Is  what  defendant  said  in 
connection  with  that  conversation.'' 

Appellant  objected  to  the  state  reexamin- 
ing ber  after  his  long  severe  cross-examina- 
tion of  her  and  when  the  questions  and  an- 
swers above  quoted  occurred,  because  her 
testimony  thereon  would  be  a  mere  repetl- 
tloD,  and  took  a  bill  thereto  on  that  ground. 
In  qualifying  that  bill,  which  was  accepted 
by  appellant  and  is  in  the  record  and  pre- 
sented by  him  as  one  of  the  claimed  grounds 
of  error  in  this  cause,  the  court  said:  "The 
foregoing  bill,  in  the  shape  which  It  is  pre- 
sented, is  so  incomplete  that  it  cannot  be 
approved  in  Its  present  form,  and,  to  make 
the  matter  plain  to  the  higher  ccnxt.  It  will 
be  necessary  to  incorporate  the  entire  cross- 
examination  of  the  witness  Lela  Hefilngton 
npon  the  point  involved  In  this  blU.  After  a 
long  and  exhaustive  crbss-examlnation  of  the 
prosecuting  witness,  extending  over  26  pages 
of  Htoiographic  question  and  answer  report, 
an  Inquiry  into  the  minutest  detail  of  every 
movement  of  this  witness,  the  following  cross- 
examination  was  continued:  *Q.  When  yon 
yielded  to  Jeff  Gillespie,  didn't  he  tell  you 
tbat  If  anything  got  the  matter  with  yon  that 
be  would  see  you  out?  A.  No,  he  said  tbat 
be  would  marry.  Q.  Ma'am?  A.  No,  sir; 
be  said  he  would  marry  before  anything 
like  that.  Q.  He  said  If  there  was  anything 
of  that  sort  he  would  marry —  Mr.  Wynne: 
No.  Mr.  Pnckltt:  We  wlU  fix  that;  ask  her 
what  she  said.  Q.  What  did  you  say?  A. 
Be  old  that  w«  were  going  to  marry,  aad 


there  would  nothing  like  that  happen  before 
it  Q.  Didn't  he  tell  you  that  he  would 
marry  you  if  you  became  pregnant?  A.  Yes, 
sir;  he  did,  but  not  then.  Q.  When  was  it 
he  told  you  that  he  would  marry  you  If  you 
became  pregnant?  A.  In  1910.  Q.  What 
time?  A.  It  was  after  he  came  home  from 
west  Texas.  Q.  Did  he  make  a  solemn  prom- 
ise to  yoQ,  Miss  Lela,  to  marry  yon  If  you 
became  pregnant?  Did  you  believe  that  he 
would?  A.  Yes,  sir.  Q,  Was  tbat  the  reason 
then  tbat  you  yielded  to  him,  you  relied  on 
that  promise,  did  you?  A.  Yes,  sir;  long 
before  1910.  Q.  Well,  did  you  rely  on  It 
then?  A.  Yes,  if  I  hadn't  beUeved  what  he 
was  saying  I  would  not  Q.  You  believed 
that  he  would  marry  you  If  you  became 
pregnant,  didn't  yon?  A.  I  beUeved  that  he 
was  going  to  marry  me  anyhow.  Q.  Well, 
if  you  became  pregnant,  didn't  you  believe 
that  he  was  going  to  marry  yon?  A.  Sure.  Q. 
Did  you  believe  that  that  would  hurry  up  the 
wedding?  A.  No,  air.  Q.  You  did  not  think 
that  would  burry  up  the  wedding  at  all?  A. 
No ;  I  thought  that  we  were  going  to  marry ; 
I  never  thought  anything  of  that.  Q.  You 
say  it  commenced  in  1909  and  Just  kept  on 
until  1910,  over  a  year;  how  many  different 
times  were  you  going  to  marry?  A.  Well,  we 
were  to  marry  in  1909,  and  his  trip  West 
prolonged  It  and  then  we  each  agreed  not 
to  marry,  when  he  came  back.  Q.  You  each 
agreed  tbat  yon  would  not  marry?  A.  We 
said  we  would  wait  a  while.  Q.  Didn't  you 
break  up  at  that  time?  A.  No,  sir.  Q. 
Didn't  you  postpone  it  indefinitely  or  to  some 
fixed  time,  or  what  did  you  do,  after  be 
came  back?  A.  We  Jnat  agreed  that  we 
would  wait  a  while  and  see  what  he  could 
do.  Q.  You  did  not  have  any  fixed  time, 
then,  Just  the  exact  day  when  you  would 
marry,  did  you?  A.  No,  sir.  Q.  Did  you 
have  a  fixed  day  at  any  time  that  yon  and 
Jeff  Gillespie  would  marry,  when  he  was 
having  this  Intercourse  with  you?  A.  No, 
sir;  we  did  not  have  no  day.  Q.  Did  nbt 
have  any  fixed  day?  A.  No,  sir;  no  cer- 
tain day.  Q.  He  was  loving  you  and  you 
were  loving  him,  was  tbat  the  way  of  It?  A. 
Well,  I  was  loving  him  and  thought  be  was 
loving  me.'  After  the  completiott  of  the 
cross-examination  of  this  witness  she  was 
asked  on  redirect  examination  by  the  state 
the  following  questions  and  gave  the  follow- 
ing answers:  *Q.  They  asked  you  this  morn- 
ing if  the  defendant  promised  to  marry  yon 
In  case  you  got  pregnant ;  tell  the  jury  why 
you  submitted  to  him  In  the  first  instance 
and  what  promise,  if  any,  he  made  yon. 
(Objected  to  as  being  repetition.)  The 
Court:  I  overrule  the  objection.  In  view  of 
the  cross-examination  on  that  point  Mr. 
Woods:  Defendant  excepts.  A.  Well.  I 
yielded  to  him  the  first  time  because  I  be- 
lieved he  was  true  and  b^leved  that  he 
loved  me.  I  knew  that  I  loved  him.  I  be- 
lieved that  he  would  marry  me,  and  he  had 
promised  to,  and  under  them  reasons  I  sub- 
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mltted.  Q.  Wbat  piomlse  did  he  make  70a 
at  each  and  every  time  thereafter?  A.  He 
said  it  would  never  be  known;  he  said  we 
could  marry  too  qul(^  for  anything  like  that 
to  ever  Interfere.  Q.  When  was  the  first 
conversation  yon  had  with  him  about  the 
possibUity  or  probability  of  your  becoming 
pregnant  from  the  relation  that  was  being 
carried  on  between  yon  and  Mm?  A.  It  was 
after  he  returned  from  the  West  Q.  After 
you  wrote  him  that  letter?  A.  Yes,  sir.  Q. 
What  you  stated  to  the  jury  is  what  he 
stated  in  connection  with  that?  A.  Yes,  sir.' 
The  forcing  question  and  answer  report 
shows  what  occurred  and  all  that  occurred 
with  reference  to  this  matter  presented  In 
the  bilL  The  only  objection  urged  by  coun- 
sel for  the  defendant  was  It  was  a  repetition, 
and  as  stated  by  the  court,  in  view  of  the 
cross-examination  on  that  point,  it  was  over- 
ruled. The  other  ground  of  objection,  as 
stated  In  the  original  bill,  was  not  presented 
to  the  court  With  this  explanation  this  bill 
Is  allowed.  F.  L.  Hawkins,  Judge  Fortieth 
Judicial  District"  So  that  It  Is  perfectly 
clear  that  he  never  Intimated  any  conditional 
promise  to  marry  her  when  the  first  act  be- 
tween them  occurred,  and  no  such  intima- 
tion or  talk  occurred  between  them  on  that 
subject  until  the  spring  of  1910,  more  than 
a  year  after  he  had  debanched  and  ruined 
her  under  his  solemn  engagemoit  i^d  prom- 
ise to  marry  her. 

The  concensus  of  the  evidence,  as  a  whole, 
clearly  shows  that  before  her  pregnancy  be- 
came known  and  talked  about  in  the  com- 
munity in  the  summer  or  fall  of  1910,  she 
went  to  all  the  social  functions  in  the  neigh- 
borhood and  church  and  Sunday  school,  and 
was  received  by  everybody  in  the  neighbor- 
hood in  precisely  the  same  way  that  every 
other  young  lady  was  at  the  time,  and  that 
she  went  back  and  forth  to  these  various 
functions  and  meetings  all  this  time  in  the 
same  way  that  all  the  other  young  ladies  of 
the  community  did,  and  not  otherwise;  that 
whatever  of  her  goings  and  comings  In  these 
respects,  whether  at  night  or  day  time,  or 
both,  were  just  like  every  other  young  lady 
in  the  community  to  the  same  functions  and 
meetings  went  and  came;  and  that  she  was 
ont  at  nlc^t  at  various  of  these  times  with 
appellant  and  other  young  men,  in  precisely 
the  same  way  that  the  other  yonng  ladies 
were,  and  to  and  from  the  same  functions 
and  meetings  in  the  same  way. 

In  the  original  opinion  It  Is  stated:  "The 
d^endant  also  Introduced  evidence  to  the 
effect  that  she  was  caught  in  some  bushes 
in  a  very  compromising  attitude  with  one 
Burton.  This  was  denied  on  the  part  of  the 
state,  end  there  was  evidence  pro  and  con 
las  to  whether  it  was  Burton  that  she  was 
seen  with,  but  the  defendant's  witness  was 
pretty  positive  as  to  this  fact"  Upon  a 
careful  review  of  the  evidence  on  this  point 
we  find  this  state  of  facts:  Bob  Stanfleld, 
appellant's  said  witness,  testified  In  wab- 


stance  that  one  Sunday  evening  the  last  of 
April,  or  the  first  of  May,  1910.  be  was  go- 
ing with  Mr.  Wills  from  his  son's  houee  to 
that  of  Mr.  Wills,  and  that,  in  doing  so, 
they  passed  through  a  certain  pasture  where 
there  was  a  skirt  of  timber,  and  that  while 
doing  so,  some  76  yards  off,  he  saw  Miss 
Leia  and  some  man  getting  up  ott  of  the 
ground.  "They  just  got  up  where  I  could 
see;  X  saw  them  when  they  got  up^"  He 
further  said  that  he  did  not  know  for  cer- 
tain, but  thonght  that  fellow  was  True  Bur- 
ton ;  that  that  was  his  best  judgmrat  about 
It;  that  he  did  not  think  it  was  appellant. 
Jell  Gillespie;  that  he  saw  no  other  persons 
there  except  those  two  on  that  occasion; 
that  aald  Mr.  Wills  was  standing  there  with 
him  and  looking  towards  this  man  and  wo- 
man at  the  time  he  saw  them ;  that  Mr.  Wills 
testified  in  this  case  on  the  former  trial,  but 
since  then  has  died.  The  state,  in  rebuttal 
on  this  point  Introduced  the  testimony  of 
Mr.  Wills  given  on  the  former  triaL  On  this 
point  he  testified  in  substance,  that  he  was 
with  Bob  Stanfleld  at  the  time  Stanfleld  tes- 
tified about  what  he  saw,  and  that  on  that 
occasion  appellant  and  not  Burton,  was  wltb 
Miss  Lela,  and  that  also  his  own  daughter 
and  Bud  Oleson  were ,  there  together  and 
only  some  80  or  40  yards  s^arated  from  ap- 
pellant and  Miss  Lela;  that  he  knew  Bud 
Oleson  was  there  at  that  time  with  bis 
daughter  because  they  came  right  on  up  to 
his  house  following  him  right  on  home.  Bud 
Oleson  swore  positively  that  he  was  there 
with  Mr.  Wills'  daughter  op  that  occasion, 
and  that  he  saw  Bob  Stanfleld  and  Mr.  Wills 
pass  them  in  SO  yards  or  closer,  and  that 
the  appellant  was  there  at  the  time  with 
Miss  Lela.  Neither  of  these  parties,  Wills  or 
Oleson,  pretended  to  testify  to  any  improper 
attitude  by  the  appellant  and  Miss  Lela  on 
this  occasion  or  between  Miss  Lela  and 
Burton,  even  If  it  could  have  been  Burton. 
Burton  swore  posltiv^y  he  was  not  there 
with  Miss  Lela  on  said  occasion.  BIr.  Wills' 
daughter,  who  was  married  at  the  time  sbe 
testified  In  this  case,  and  her  name  was  titea 
Mrs.  Knull,  testified  to  altogether  a  different 
occasion ;  she  showing  by  her  testimony  that 
"in  the  fall  of  1910"  she.  Bud  Oleson.  "aod 
Miss  Lela  H^ngton,  who  was  with,  as  far 
as  my  knowledge  was,  True  Burton,"  and  a 
sister  of  Miss  Lela,  and  Floyd  Tedder.  In 
other  words,  she  says,  that  In  the  fall  ot 
1910  three  couples,  she  (the  witness)  and 
Bud  Oleson,  Miss  Lela  Hefflngton,  and,  stie 
thinks,  True  Burton,  and  a  sister  of  Mias 
Lela,  and  Floyd  Tedder,  were  together,  tak- 
ing a  walk,  and  that  she  and  Oleaon.  when 
they  got  to  the  pasture  where  Stanfleld  bad 
testified  about  as  shown  above,  s^wcated 
from  them  and  went  on  home,  aod  that  the 
other  two  couples  continued  their  walk 
through  the  pasture ;  tbe  three  couples  being 
together  before  she  and  her  companion 
arated  from  them,  and  the  other  two  couples 
continuing  thereafter.    Although  appeUaat 
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testlAed  follr,  be  never  denied  It  was  he 
with  Miss  Lela.  So  tbat  Bob  Stanfleld  was 
eltlier  mistaken  abont  seeing  Miss  Leia  and 
Burton  In  a  compromising  position,  or  bis 
testimony  was  witraa  We  make  tbls  state- 
ment and  show  tbe  state  of  tbe  evidence  In 
order  to  remove  whatever  wrong  impression 
is  made  In  tbe  original  opinion  as  to  Miss 
Lela  and  Burton  being  cavght  In  a  com- 
promising position.  Even  If  he  was  not  mis- 
taken tbat  he  saw  some  man  there  so  with 
tier,  this  was  at  least  a  year  and  two  months 
after  appellant  had  debauched  her. 

[2]  The  court's  charge  on  accomplice's  tes- 
timony is  In  full  as  follows:  "You  are  In- 
structed tbat  under  the  law  the  witness  Lela 
Hefflngton  la  an  accomplice.  Now  you  can- 
not convict  the  defendant  upon  her  testi- 
mony alone,  unless  you  first  believe  her  tes- 
timony Is  true  and  that  It  shows  tbe  defend- 
ant Is  guilty  of  the  offense  charged  In  tlie 
Indictment,  and  even  then  you  cannot  con- 
vict the  defendant  upon  said  testimony,  un- 
less you  further  believe  there  Is  further  tes- 
timony in  the  case  corroborative  of  her  tes- 
timony, tending  to  connect  tbe  defendant 
with  tbe  offense  charged;  and  the  corrobo- 
ration is  not  suiBclent  If  it  merely  shows 
the  commission  of  the  offense  charged,  but 
It  must  tend  to  connect  the  defendant  with 
Its  conttoisslon,  and  then,  from  all  the  evi- 
dence, you  must  believe,  beyond  a  reasonable 
doubt,  that  the  defendant  Is  guilty.  In  tbls 
instmctlon  yoa  are  Instructed  tbat  corrobo- 
rative evidence  (need)  not  be  direct  and  posi- 
tive. Independent  of  tbe  testlmoDy  of  Lela 
HeSington ;  but  proof  of  such  facta  and  dr- 
cumstances  as  tend  to  support  her  testi- 
mony, and  which  satisfy  the  jury  tbat  she  Is 
worthy  of  credit  as  to  the  facts  essential  to 
constitute  the  offense  of  seduction,  as  here- 
inbefore defined  to  you,  and  which  tends  to 
connect  tbe  defendant  with  tbe  commission 
of  the  offense  charged,  will  fulfill  the  re- 
qnlr^oits  of  the  law  as  to  corroboration. 
It  Is  for  yon  to  say,  from  all  the  facts  and 
circumstances  In  evidence  before  you,  wheth- 
er sbe  has  been  sutBdently  corroborated, 
and,  if  yon  find  there  Is  an  absence  of  sncb 
corroboratlTe  testimony,  you  must  acquit  the 
defendant"  As  we  held  in  tbe  original  o^- 
lon,  tbls  charge  is  In  accordance  with  the 
statate  and  tbe  uniform  line  of  decisions  in 
this  state.  It  la  unnecessary  to  dte  either. 
Tbe  lattK  part  of  tbe  above-quoted  charge 
conld  in  DO  way  have  misled  tbe  Jury  to  be- 
liere  that  the  burden  was  not  npon  ttie  state 
to  corroborate  Miss  Lela. 

[S]  In  tbla  connection  appellant,  in  bis  re- 
ply to  the  state's  motion  for  rehearing  here* 
In,  earnestly  contends  tbat  tbe  evldoice  is 
Insnfflcloit  to  show  tbat  Miss  Lela  was  cor- 
roborated as  required  by  law.  8<mie  seem 
to  have  the  Idea  that  the  evidence  corrobo- 
radiog  an  accomplice,  to  be  sufficient,  must 
Itself  show  aroeUanfs  guilt,  without  and  ex- 
dnsive  of  tbe  acoomidlce*B  testimony.  Why 
this  ImprentoD  maam  to  prenU  with  wme 


we  cannot  understand,  because  tbe  reverse 
of  tbls  has  always  been  h^d  by  this  court 
and  all  standard  text-book  writers.  In  re- 
viewing this  question  in  the  case  of  Warren 
T.  State,  149  S.  W.  136,  this  court  said: 
"This  court  long  ago  laid  down  tbe  correct 
rule  on  tbe  subject  of  corroborating  tbe  tes- 
timony of  an  accomplice  by  other  testimony 
tending  to  connect  the  defendant  vrltb  the 
commission  of  the  offense.  In  Nourse  v. 
State,  2  Tex.  App^  S16,  after  '  quoting  our 
statute  on  the  subject,  as  follows:  'Art  SOI. 
A  conviction  cannot  be  bad  upon  the  testi- 
mony of  an  accomplice  unless  corroborated 
by  other  evidence  tending  to  connect  the  de- 
fendant with  tbe  offense  committed;  and 
the  corroboration  is  not  suffldrat  if  It  mere- 
ly shows  tbe  commission  of  tbe  offense' 
(Code  Cr.  Proc.  1911)^t  was  said :  'Before 
Uie  adoption  of  our  Code,  the  rules  of  evidence 
known  to  the  common  law  of  Bngland,  both 
in  dvil  and  criminal  cases,  governed  in  this 
state,  and  they  still  govern,  except  where 
they  are  In  conflict  with  tbe  provisions  of 
our  Code  of  Procedure,  or  some  other  stat- 
ute of  this  state.  Under  tbe  common  law, 
the  rule  of  evidence  as  to  tbe  corroboration 
of  accomplices  Is  somewhat  peculiar.  Soys 
Mr.  Roscoe:  It  has  been  repeatedly  laid 
down  that  a  conviction  upon  the  testimony 
of  an  accomplice,  uncorroborated,  la  legal. 
Tbe  point  was  considered  by  the  12  Judges, 
and  so  dedded  In  Rex  t.  Atwood,  1  Lea* 
464,  and  again  In  Bex  t.  Durham,  1  Lea, 
478.'  Roscoe's  Cr.  Bv.  120,  121,  and  authori- 
ties cited.  Tbe  evidence  of  an  accomplice  is 
altogether  for  the  jnry  (under  the  common- 
law  rales  of  evldmce),  and  the  jury,  If  they 
please,  may  act  npon  It  without  any  confir- 
mation of  his  statement ;  but  it  is  held  prop- 
er for  the  presiding  judge  to  advise  them 
not  to  convict,  if  the  testimony  of  the  ac- 
complice Is  uncorroborated.  Under  article 
3118  of  our.  Code  (Paschal's  Dig.),  tbe  testi- 
mony of  an  accomplice  must  be  corroborated 
to  support  a  conviction.  It  baa  been  decided 
both  by  the  Snpreme  Court  and  the  Court 
of  Appeals  in  tbls  state  that  the  term  "ac- 
complice,* as  used  in  article  S118,  applies, 
not  only  to  accomplices  in  a  technical  or  re- 
strained sense,  but  to  all  witnesses  who  are 
partlceps  crimlnis,  whether  aa  prindpal  or 
accessories.  Irvln  v.  State,  1  Tex.  App.  301, 
and  authorities  therein  dted.  It  will  be 
seen*  that,  to  Justify  a  conviction  on  the  tes- 
timony of  an  accomplice,  there  must  be  some 
evidence  which,  of  Itself  and  without  tbe 
testimony  of  tbe  accomplice,  tends  In  some 
degree  to  connect  the  accused  with  the  com- 
mission of  the  crime.  The  Supreme  Court 
of  California  (in  tbe  case  of  People  r.  Mel- 
vane,  39  Cal.  614)  say:  The  corroborative 
evidence  may  be  slight  and  raitltled  to  but 
little  con^deration ;  nevertheless,  the  re- 
qulrem^ts  of  the  statute  are  fully  fulfilled 
if  there  be  any  corroborating  evidence  which 
of  Itself  t^ds  to  connect  the  accused  with 
the  cwiinlarioii  oC  tlw  offense.'   This  ded^ 
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alon  was  rendered  under  a  statute  -reej  sim- 
ilar to  oars,  in  regard  to  the  oorrobonition 
necessary  to  be  had  to  the  testimony  of  an 
accomplice  t»  sopport  a  conTlctlon.  Section 
1111  of  the  (Pauil)  Code  of  California  Is  as 
follows:  'A  coQTlction  cannot  be  had  upon 
the  testimony  of  an  accomplice  unless  he  be 
corroborated  hjr  euch  other  evidence  as  ahall 
tend  to  connect  the  defendant  with  the  com- 
mission of  the  offense,  and  the  corroboration 
shall  not  be  sufficient  If  it  merely  shows  the 
commlBsion  of  the  offense  or  the  circum- 
stances thereof.*  It  is  a  mistaken  Idea  to 
suppose  tliat  the  corroborating  evidence  must 
conclusively  of  itself  connect  the  defendant 
with  the  commission  of  the  offense.  If  so, 
there  would  be  no  use  for  the  testimony  of 
the  accomplice.*  See,  also,  Jones  v.  State,  4 
Tex.  App.  631 ;  Tooney  v.  State,  5  Tei.  App. 
193 ;  Simms  v.  State,  8  Tex.  App.  248 ;  Clan- 
ton  V.  State,  IS  Tex.  App.  157;  and  Moore 
T.  State,  47  Tex.  Cr.  B.  415,  83  S.  W.  1117. 
See,  also,  the  opinions  of  Judge  Ramsey,  and 
Judge  Harper  adopting  the  opinion  of  Judge 
McCord,  in  Nash  v.  State^  61  Tex.  Cr.  R. 
264,  134  S.  W.  714  to  716,  and  718  et  seq." 

[4]  Kow  as  to  the  erldence  corroborating 
Miss  Lela.  She  teetlfled  positively,  as  shown 
above,  that  she  and  appellant,  at  his  solici- 
tation, and  upon  his  professions  of  love  for 
her  and  upon  hers  for  him,  in  August,  1908, 
made  an  engagement  to  be  married.  He  de- 
nied Uiis  and  said  he  never  at  any  time 
promised  to  marry  her  or  became  engaged 
to  her.  As  shown  above,  she  further  swore 
positively  that  It  was  because  of  his  said 
promise,  and  relying  thereon,  that  she  yield- 
ed to  him.  He  admitted  the  act  at  the  time 
she  says  It  flrst  occurred.  He  said  that  act 
was  the  flrst  He  denied  the  engagement  to 
marry.  Miss  Lela's  father,  C.  C.  Hefflngton, 
swor^  that  Miss  Lela  told  him  she  and  ap- 
pellant were  to  be  married.  She  so  testified 
too.  Her  father  further  tesUlied  that,  after 
the  time  she  said  she  and  appellant  were  en- 
gaged to  be  married,  on  one  occasion  appel- 
lant protected  her  and  took  a  drunken  imrty 
who  was  annoying  her  out  of  her  presence, 
and  that  he  thanked  appellant  for  this  cour- 
tesy and  favor  shown  to  his  daughter,  and 
that  appellant  then  and  there  replied  to  blm, 
•That  is  all  right ;  I  expect  to  mariy  her ;" 
or  "I  expect  to  make  her  my  wife."  He  ad- 
mitted this  courtesy  and  favor  shown  by  him 
to  Miss  Lela  on  said  occasion  and  the  fact 
that  her  father  thanked  him  therefor,  but 
denied  that  he  told  her  father  at  the  time 
that  he  intended  to  marry  her  or  make  her 
bis  wife.  That  question  was  for  the  Jury  to 
pass  upon.  After  they  were  engaged,  as 
Miss  Lela  says,  he  went  off  to  school,  and 
she  swore,  and  be  admitted,  that  while  at 
school  he  had  written  her  three  cards. 
They  were  produced,  Identified,  and  intro- 
duced In  evidence;  they  were  all  three  ad- 
dressed to  Miss  Lela  by  aK>eUant  One  of 
them  was  merely  a  Jacksonville  scene.  On 
the  next  he  wrote  her:  "Didn't  have  Ume 


to  write  before ;  will  write  yon  In  a  short 
time.  Will  be  in  Friday  two  weeks."  On 
this  card  was  [Hinted,  "To  my  sweetheart." 
On  the  other  he  wrote:  "How  la  evorythlng 
in  dear  old  PrairlevUle  by  now?  Say,  I  may 
not  come  Friday ;  I  don't  know  yet.  Hop© 
I  can  come  If  I  can  get  off."  On  this  was 
printed,  "To  my  darling."  All  this  and  the 
facts  hereinbefore  and  hereafter  recited,  to- 
gether with  the  fact  of  his  practically  con- 
tinuous, althongh  not  exdoalve,  attentions 
upon  her,  was  ample  oorroboratlTe  evidence 
of  their  engagement  and  of  her  testimoDy  on 
the  subject,  and  that  by  reason  thereof  be 
debauched  and  mined  her.  Host  v.  State,  64 
Tex.  Cr.  E.  464,  144  3.  W.  68&  In  her  tes- 
timony, without  reciting  It,  she  gives  a  naost 
reasonable  ex[^anation  of  why  they  did  not 
marry  before  appellant  succeeded  in  getting 
her  pregnant  In  effect  it  was  that  he  was 
young,  not  then  through  sdiool,  and  that, 
while  th^  fixed  the  time  for  marriage,  for 
these  reasons,  and  the  further  reason  that 
if  he  married  her  at  the  time  at  first  agreed 
upon  be  woifld  have  to  take  her  to  his  par- 
ents house  to  live.  Neither  desired  this. 
Both,  or  she  at  least,  was  advised  against 
it.  Then  he  was  not  settled  to  any  business 
or  occupation ;  she  relying  at  all  times  upon 
the  ultimate  consummation  of  their  agree- 
ment of  marriage.  He  doubtless,  through 
that  means,  having  acoomplislied  her  ruin, 
and  getting  ber  to  indulge  him  in  his  sexual 
passion  practically  whenever  he  desired,  did 
not  Intend  to  consummate  the  agreement, 
and  although,  after  she  found  that  he  had 
gotten  her  pregnant,  she  besought  him  to  do 
so,  he  peremptorily  refused.  It  is  true  that 
he  testified  to  a  state  of  &cts  which  might 
show.  If  believed,  that  he  might  not  be  the 
father  of  the  ciilld  she  afterwards  bore,  yet 
her  testimony,  and  all  the  facts  and  circum- 
stances developed  in  the  case  with  reason- 
able, if  not  absolute,  certainty,  shows  tliat 
he  and  no  other  was  the  father  of  the  child 
she  had.  He  admitted  that  he  had  inter- 
course with  her  very  soon  prior  to  his  trip 
to  Colorado.  He  fixed  that  time  as  Febru- 
ary 2,  1010,  or  prior  thereta  She  fixed  It 
the  latter  part  of  F^ruary.  In  March, 
when  she  passed  her  menstrual  period  with- 
out it  coming  on,  she  at  once  wrote  to  him 
and  besought  his  return  because  thereof. 
He  admitted  that  be  got  that  letter  from 
her  and  that  he  soon  thereafterwarda  re- 
turned and  saw  her.  He  admits  having  In- 
tercourse wltii  her  very  soon.  If  not  Imme- 
diately, after  bis  retnrn  and  a  continuation 
of  such  acts  until  he  became  certain  that 
she  was  in  that  condition,  fie  never  claim- 
ed in  his  testimony  that  he  was  not  the  fa- 
ther of  her  child.  She  swore  he  wasi  and 
that  no  other  ever  had  sexual  intercourse 
with  her.  Burton,  whom  appellant  tried  to 
show  mi^t  have  bem  Us  father,  swore  pos- 
itively he  never  had  SKcnal  intercourse  with 
her.  She  told  appellant  of  her  conditton  as 
soon  as  b»  retoraed.  He  thought  abe  most  be 
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ndstakML  When  It  became  «vldent  that  It 
was  Qie  case,  bawvrer,  she  says  be  adTlsed 
net  and  insisted  upon  ber  taking  some  medi- 
cbie  to  produce  an  abortion.  He  denied  tbat 
he  adTlsed  tbla,  bnt  the  dragBist,  Mr.  Jones, 
swears  that,  alcmg  about  the  time  she  claim- 
ed this  occurred,  app^ant  bongbt  from  him 
a  bottto  of  ergot,  and  that  he,  at  the  time, 
pasted  on  the  bottle  a  label  "Fluid  Extract 
of  Ergot"  She  tsstllled  that  ai^lant 
tciatched  tbla  labd  off  at  flie  time  or  just 
before  he  dtilvered  the  bottle  to  ber.  Be 
nld  be  did  not;  that  the  druggist  never  pnt 
any  label  on  tbe  bottle.  This  bottle,  without 
any  label,  was  Identlfled  bar  Miss  Lela  on 
tbe  trtal  and  admitted  by  appellant  to  be  the 
botOe^  and  It  was  Introduced  In  evidence 
It  then  showed  no  label  on  it  She  testlfled 
that,  shortly  before  she  gsTe  Uitb  to  this 
child,  an^^Uant  adrlaed  her  to  go  to  a  re»- 
eoe  home  at  Arlington^  and  tJiat  he  gave  bes 
tbe  address  thereof,  and  that  he  famished 
her  monv  to  >o  U>W8  on  and  promised 
man.  Be  admitted  this.  I'reddle  Taylor 
and  Bod  Oleson  both  in  effect  testified  that 
they  saw  appellant  either  the  day  of  or  the 
next  day  after  It  was  known  that  Bflss  Lela 
had  given  birth  to  a  child,  and  that  the  child 
was  dead,  and  that,  when  told  the  baby  was 
dead,  he  threw  op  his  hat  around  In  the  air 
and  said  that  let  him  out  He  denied  this. 
The  ottwr  two  witnesses,  howerer,  were  un- 
biased and  unprejudiced,  and  no  one  can 
doubt  that  the  Jury  bellered  them  end  not 
bhtt. 

In  the  original  <^^nlon,  Just  b^ie  qnofr- 
ing  a  fitedal  idiarge  requested  by  ivpdlant, 
wUtdi  was  refused  the  court,  to  tba  effect 
that  tbey  could  not  find  tbat  there  was  a 
promise  of  marriage  upon  ttie  testimony  of 
the  prosecotzlx  alone,  bnt  under  the  law  her 
eridenoe  as  to  this  promise  must  be  corrob- 
orated, etc.,  the  substance  of  tibe  Courtli  mb- 
dirlalon  of  the  court's  ciiBXgB,  wherdn  he 
told  the  Jury  tbe  various  things  that  they 
mast  acquit  api>eUant  on,  onless  th^  beUev- 
ed  such  things  beyond  a  reasonable  doubt, 
etc.,  the  opinion  states:  "Various  objections 
were  urged  to  these  charges  at  the  time." 
Berlewlng  tbe  record  again,  we  And  that 
this  statement  just  quoted  is  incorrect,  for 
appellant  made  no  objections  to  this  charge 
of  the  court  It  was  all  clearly  in  his  favor. 
He  did  request  the  court  to  give  tbe  said  spe- 
cial charge  quoted  in  the  opinion,  and  the 
court  refused  to  give  it  because,  as  he  stated. 
It  was  covered  in  the  main  charge.  In  our 
(pinion  the  action  of  the  court  was  correct 

[t-Ti  The  point  was  covered  in  the  main 
charge,  and  amply  so.  Besides,  it  is  not 
proper  to  single  out  any  one  fact,  like  was 
attempted  In  this  instance,  and  charge  there- 
on. Again,  it  Is  clearly  decided  by  many 
decisions  of  this  court  that  the  seduced  wo- 
mao  does  not  have  to  be  corroborated  in  each 
and  every  particular  of  what  It  takes  to  con- 
stitute guUt  of  the  accused.  Nasta  r.  State, 


61  Tex.  Cr.  R.  200,  184  S.  W.  709,  In  Judge 
Ramsey's  opinion,  and  cases  cited  by  him 
therein;  Williams  v.  State,  59  Tex.  Cr.  R. 
347, 128  S.  W.  1120;  Beeson  v.  State,  60  Tex. 
Cr.  B.  38,  180  S.  W.  1006;  Nash  v.  State, 
61  Tex.  Cr.  R.  281.  134  S.  W.  709,  in  Judge 
McCord'B  opinion  adopted  by  this  oourt  In 
said  case;  Wright  v.  State,  81  Tex.  Cr.  R. 
864,  20  S.  W.  766,  87  Am.  St  Bep.  822,  and 
other  authorities  dted  by  Judge  McCord. 
The  NaSh  Case,  supra,  as  decided  In  the 
opinions  of  Judges  Bams^  and  McCord, 
have  uniformly  and  many  times  bem  approv- 
ed and  feuowed  by  this  court  since  then  and 
down  to  this  date.  The  court  below  correct- 
ly reftiaed  appeUant^i  said  special  charge. 

Aa  stated  in  Uie  original  opinion,  the  repu- 
tation of  Miss  L^a,  the  prosecutrix,  for 
diaatity  became  a  question.  The  appellant 
Introduced  some  14  wltnessea,  ^rtw  in  effect 
testlfled  to  her  bad  r^tatton  in  VbSM  re- 
flect Some  three  of  these  were  kinsfolks  of 
appdlant  The  greater  number  of  the  oth- 
ers, taking  their  testimony  as  a  whole,  tend 
quite  strong]^  to  show  Oiat  they  were  speak- 
big  of  her  reputation  la  this  respect  after  it 
became  known  in  1910  that  she  was  preg* 
nant  This  was  more  than  a  year  after  ap- 
pellant bad  seduced,  debauched,  and  ruined 
ba.  One  cannot  rwd  tbdr  testimony  with- 
out being  Impressed  with  the  fact  that  thdr 
testimony  as  to  her  bad  reputation  was 
founded  upon  appellant's  connection  wiQi  lier 
and  long  after  he  had  seduced  ber.  On  the 
other  hand,  tbe  state  Introduced  a  like  num- 
ber at  witnesses  of  both  sexes,  young  and 
old,  one  a  young  lady  scdtool-teacher,  anothw 
a  Justice  of  the  peac%  all  of  whom  swore 
that  her  reputation  was  good,  and  that  It 
only  became  bad  about  the  summer  of  1910, 
after  It  became  known  and  talked  about  that 
she  was  in  a  pr^ant  condition.  In  order 
to  cast  reflection  on  her,  appellant  also  prov- 
ed tbat  she  rode  out  at  night  and  went  back 
and  forth  to  the  various  social  function  a,  to 
church,  etc.,  with  young  men  at  night  some- 
tlmee  In  a  buggy,  and  sometimes  walking. 
As  stated  above,  taking  the  testimony  aa  a 
whole,  one  cannot  bnt  be  forced  to  the  con- 
clusion by  the  testimony  of  all  of  the  wit- 
nesses tbat  this  young  lady  went  back  and 
forth  with  young  moi  and  appellant  just 
like  every  other  young  lady  in  the  same 
ndgbborhood  continuously  did,  and  there  is 
no  Instance  of  any  Indiscretion  on  her  part 
In  this  respect  that  does  not  equally  apply 
to  every  other  young  lady  in  the  n^gbbor- 
hood  during  the  same  time. 

[I]  In  tbe  original  opinion,  after  stating 
Driefiy  and  generally  these  matters,  it  is 
stated  in  effect  that  under  these  drcum- 
stances,  appellant  ottered  to  prove  tbat  on 
one  occasion  she  had  a  difficulty  with  a 
young  gentleman  in  a  church  in  which  she 
called  blm  a  damn  son  of  a  bitch,  and  tbat 
there  are  other  bills  of  a  similar  nature; 
and  it  Is  stated  therein  that  the  court  ex* 
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eluded  this  tesUmoay  tmt  qualified  the  bills 
stating  that  later  he  Informed  the  defendant 
he  could  introduce  all  this  character  of  testi- 
mony, hot  he  failed  to  do  so.  As  stated  in 
the  original  opinion,  this  testimony  was  ad- 
missible; bnt,  taking  the  record  on  the  sub- 
ject, It  shows  either  that  the  witnesses  that 
he  attempted  to  prove  this  by  would  not 
have'so  sworn  or  that  the  state  would  have 
disproved  It,  for,  when  the  court  repeatedly 
told  appellant's  attorneys  that  they  could  In- 
troduce such  proof,  they  declined  to  offer  it ; 
and.  under  the  circumstance^  we  take  it  this 
dispels  any  reflectton  upon  the  yoons  lady 
attempted  to  be  raised  by  said  bills. 

[I]  In  discussing  another  one  ot  appel- 
lant's bills  in  permitting  the  testimony  of 
Miss  Lela,  the  prosecutrix,  that  she  had 
written  a  letter  to  appellant  while  he  was  In 
Colorado,  the  bill  is  stated  pretty  fully.  The 
original  opinion.  In  concluding  this  subject, 
stated  that  this  testimony  by  Uie  proeecntriz 
was  not  admissible,  unless  it  was  shown  de- 
fendant recelTqd  the  letter,  and  he  was  noti- 
fied'in  some  way  of  her  reasons  for  wanting 
blm  to  come  back,  and  that  her  undisclosed 
reasons  would  not  aflecf  him  and  could  not 
be  binding  on  him,  and  concluded  by  stating 
that  upon  another  trial,  unless  these  matters 
are  shown  in  some  way  to  have  been  brought 
to  the  attention  of  the  defendant,  they  would 
not  be  admissible.  Upon  a  further  review  of 
the  record  all  these  conditional  statements 
in  the  oil^nal  (^ilnlon  of  how  and  wh^  this 
testimony  would  be  admissible  were  fully 
and  completely  shown.  The  aiipdlant  him- 
self swore  that  he  rec^red  the  said  letter 
Miss  LelB  wrote  him  while  in  Colorado;  that 
after  he  came  back  he  saw  her  about  it  and 
she  swore  she  thai  told  him  the  reason  she 
bad  written  for  him  to  come  bock  and  ex- 
plained the  matter  to  him  fully.  He  did  not 
iffay  it,  but  in  substance  admitted  that  she 
had  told  him,  and  told  him  the  reasons,  and 
it  was  at  this  time  he  procured  for  her  the 
medicine  to  produce  an  abortion.  So  that, 
when  we  review  the  record,  we  find  that  the 
action  of  the  court  in  permitting  this  testi- 
mony was  correct 

In  the  original  opinion  one  of  appellant's 
bills  Is  recited  about  Miss  Lela,  the  prose- 
cutrix, testifying  that  her  mother  was  dead. 
The  bill,  as  the  opinion  shows,  tells  about 
the  grave  and  solemn  manner,  with  tears  In 
her  eyes,  and  as  an  actress  before  the  Jury, 
with  her  head  hung  down,  she  told  the  Jury 
that  her  mother  was  dead.  Upon  reviewing 
the  record  upon  this  question,  we  find,  which 
is  not  stated  in  the  original  opinion,  that 
the  court  qualified  this  bill  by  stating,  "Ap- 
proved as  to  the  fact;  manner  of  witness 
not"  As  we  understand  this  qualification, 
it  distinctly  disapproved  what  the  bill  stated 
as  to  her  manner  of  testifying. 

[10, 11]  The  appellant  accepted  this  bill 
this  way  and  be  is  bound  thereby.  So  that 
we  con<dude  that,  while  she  was  asked  the 


qnestloD  whether  her  mothM*  was  or  sot  liv- 
ing, no  such  dramatic  manner  of  question 
or  answer  occurred;  but,  as  held  in  the  orig- 
inal opinion,  this  evlden<»  was  admissible, 
Kearse  v.  State,  161  S.  W.  830,  831. 

[12]  In  another  bill,  and  the  only  other  one 
discussed  in  the  original  opinion,  it  is  shown 
that  the  state  offered  C.  Oleson,  who  testi- 
fied to  the  good  reputation  of  said  prosecu- 
trix for  chastity,  and  that  he  never  observed 
anything  of  unladyUke  conduct  in  the  prose- 
cutrix at  any  time,  but,  on  the  contrary,  that 
her  conduct  vBt  Oiat  ot  a  nice  lady.  The 
complaint  in  this  bUl  is  that  the  court  did 
not  permit  the  an)^lant  to  ask  this  witness* 
OD  crosB^xamination,  if  be  did  not  go  to 
Tom  Eubank  the  next  morning  and  privately 
request  Eubank  never  to  say  anytiiing  about 
se^ng  him  and  proaecatzlx  out  t(«etlier  the 
night  before  on  tlie  public  bl^way  at  that 
time  of  night.  It  is  not  stated  in  the  orig- 
inal opinion  that  tbe  court  qualified  this  bill, 
but  we  find  upon  a  review  of  the  record  that 
he  did  qualify  it  as  follows:  "Foregoing  UU 
approved  with  explanation  tliat  Eabank's 
testimony  and  Oeorge  Wells*  testimony  (the 
two  being  together  in  a  buggy)  was  admitted 
as  to  meeting  Christian  Oleson  and  Hiss  Hef- 
fington,  the  circumstances  and  act,  also  Ole- 
son's  testimony  on  this  point,  but  any  sub- 
sequent (stotemmt)  of  Oleson  was  not  ad- 
mitted. See  statement  of  facte  fbr  testimony 
of  Eubank,  Wells,  and  Oleson  on  this  point" 
By  an  examination  of  the  testimony  of  this 
witness  Oleson,  as  referred  to  by  this  qualifi- 
cation, we  find  that  be  testified  in  substance 
that  he  was  out  bugg^f  riding  with  Miss  L^, 
prosecutrix,  about  the  time  inquired  about, 
and  that  somewhere  between  11  and  12 
o'clock  he  met  two  gentlemen,  one  of  whom 
he  supposes  was  Mr.  Eubank,  and  that  an- 
other couple,  Sam  Jordan  and  Miss  Mary 
Tates,  In  another  buggy  were  along  with 
him  at  the  time.  Tom  Eubank  testlfled  that 
he  and  George  Wells,  the  party  who  was 
with  him  in  the  buggy  on  this  occasion,  had 
to  go  to  Mabank  from  Pralrteville;  that  they 
left  Prairieville  after  night,  attended  to  their 
business  at  Mabank,  and  then  returned  to 
Prairieville,  reaching  Prairieville  about  mid- 
night, or  a  little  after.  "As  we  came  Into 
town  (evidently  meaning  Prairieville)  near 
the  turn  of  the  road  at  a  blacksmith  shop, 
we  were  traveling  pretty  fast.  I  came  very 
near  running  over  a  boy  by  the  name  ot 
Christian  Oleson  and  Miss  Lela  Heffington. 
Mr.  Sam  Jordan  and  Bliss  Mary  Yates  were 
just  behind  them.  Christian  Oleson  and  Miss 
Lela  Hefflngton,  the  prosecuting  witness  in 
tbla  case,  were  in  a  buggy  to  themselves. 
They  were  going  towards  Mabank  on  a  road 
leading  south  from  PralrlevUle.  What  I 
have  detailed  above  took  place  long  before 
this  controversy  between  Gliles^  and 
Miss  Lela  Hefflngton,  now  In  court" 

Said  Wells  testified  that  he  and  said  Eu- 
bank, on  this  occasion*  met  said  Oleson  and 
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yUm  H^Bngton  t^ixt  at  tlw  blo^dumitb  Ouxp 
Just  as  be  came  Into  th4  PnlrteviUe  road. 
**We  met  two  boggiea,  and  jast  as  we  got  In 
the  middle  of  tbe  street  we  met  26,  20>  or  2S, 
mote  people ;  I  rather  Qrink  they  had  beoi 
to  a  partTt  becaase  tbey  were  all  yoang 
pec^le^  Th^  were  Just  light  In  the  middle 
of  the  street  yon  mi^  ny,  right  near  all 
together."  On  cross-examtDatton  be  testi- 
fied: "I  remember  this  meeting,  because,  as 
we  came  In,  Tom  says,  'Who  were  those  7" 
I  told  him  who  they  were;  and.  Hell,  the 
whole  town  Is  up,*  he  said  when  we  ran  Into 
the  other  bnndL"  The  pnwecatlng  witness, 
Miss  Lela  herselt  twtlfied  substantially 
about  talcing  this  ride,  tbe  two  couples  of 
them,  she  and  Oleatm  and  Jordan  and  Miss 
Tatea.  Th^  went  along  together.  .Certain- 
ly It  cannot  be  contended,  with  any  tOiow  of 
reason,  that  under  such  circumstances  the 
appellant  had  the  right  to  tbe  purely  hear- 
say testimony  of  Mr.  Oleson  to  Bubanfc  the 
next  day,  as  claimed  by  this  bill.  There  Is 
no  intlmatioD  in  this  bill  or  the  testimony  of 
any  or  either  of  these  witnesses,  or  any  oth- 
er, that  any  improper  relationship  what- 
ever occurred  between  Oleeon  and  Miss  Hef- 
flngton  on  this  ride  in  company  with  the  oth- 
er conplfc  Concede,  for  the  sake  of  ai^~ 
ment,  that  these  two  ladles  taking  a  ride 
with  these  two  yonng  gentlonen,  with  whom 
tbey  had  gone  to  this  party  that  night,  as 
they  returned  borne  with  them,  was  an  In- 
discretion, the  hearsay  testimony  Olescm. 
proposed  to  be  proved  as  to  wh%t  be  said  to 
Eubank  the  next  day.  even  If  it  occurred, 
was  without  doubt  inadmissible  on  any  the- 
ory In  this  case. 

We  have  reviewed  also  all  of  appellant's 
complaints  In  this  case.  We  have  not  dis- 
cussed them  all.  and  did  not  In  the  original 
opinion.  It  is  unnecessary  to  do  so.  None 
of  them  show  any  reversible  error. 

The  state's  motion  for  rehearing  Is  grant- 
ed; the  judgm^t  of  this  court  reversing  and 
remanding  this  cause  heretofore  entered  will 
be  set  aside;  and  the  Judgment  of  the  court 
below  will  now  be  affirmed- 

DATIDSON.  X  (dissenting).  The  state  has 
filed  a  motion  for  rehearing.  The  original 
opinion  states  that  the  Indictmoit  was  Insuf- 
ficient in  that  It  did  not  conclude  "against  the 
peace  and  dignity  of  the  state,"  but  It  was 
treated  In  the  original  opinion  as  It  the  derk 
made  an  omission  in  transcribing  the  Indict- 
ment On  rehearing  it  is  shown  that  such 
was  the  cas^  and  a  certtfled  copy  of  the  In- 
dictment attadied  to  the  motion  shows  It  did 
conclude  "against  the  peace  and  dignity  of 
the  state." 

Another  ground  of  the  motion  la  it  is  con- 
tended the  writer  of  the  opinion  was  in 
error  In  holding  the  charge  on  accomplice 
testimony  with  reference  to  corroboration 
erroneous,  and  It  Is  insisted  In  the  motion 
that  ttie  diarge  was  sufficient,  as  found  by 
the  majority  of  tba  court  Qualifying  the 


opinion  written  by  the  writer.  That  part 
of  the  motion  Is  disposed  of  by  stating,  in- 
asmuch as  the  majority  hold  It  was  suffi- 
cient, this  ground  of  the  rehearing  is  super- 
fluous. I  did  not  agree  with  my  Brethren 
about  that,  but  the  majority  opinion  con- 
trols. It  Is  unnecessary  to  notice  that  fur- 
ther. 

It  is  contended,  also,  the  opinion  is  in  er- 
ror In  holding  the  court  erred  in  not  charj?- 
ing  the  Jury  that,  If  the  prosecuting  witness 
yielded  to  the  embraces  of  the  accused  and 
permitted  him  to  have  intercourse  with  her 
upon  a  conditional  promise  of  marriage  (that 
is,  a  promise  of  marriage  If  she  should  be- 
come pregnant),  they  would  acquit.  Inasmuch 
as  there  Is  no  evidence  calling  for  such 
charge.  Tbe  motion  admits  on  cross-exam- 
ination prosecuting  witness  testified  that  ap- 
pellant promised  her  if  she  became  pregnant 
he  would  marry  h^,  but  the  motion  con- 
tends: "Her  evidence,  taken  as  a  whole, 
clearly  discloses  that  she  had  carnal  Inter- 
course with  the  appellant  the  first  time  in 
February,  1909,  and  not  in  1910,  as  stated 
in  the  opinion  of  the  court,  and  that  eu<ft 
first  act  of  Intercourse  was  upon  a  sole  and 
unconditional  promise  of  marriage."  etc  An 
examination  of  the  record  rather  tends  to 
support  tbe  contention  of  the  motion  tiiat 
the  act  of  Intercourse  did  occur  in  February, 
1900,  Instead  of  1910,  as  stated  in  tbe  opiit- 
ion.  It  may  have  been  the  fault  of  the  writer 
in  dictating  the  original  opinion  In  calling 
the  year  1910  Instead  of  1909.  but  that  mis- 
take was  beneficial  to  the  state.  If  the 
promise  was  conditional,  or  there  was  an 
Issue  on  that  question,  fbe  court  should 
have  diarged  that  fiivorable  to  the  defoid- 
ant  That  Is  an  axiomatic  rule.  At  least  it 
bos  heretofore  been  the  law  In  Texas.  It  Is 
for  the  Jury  to  say  where  there  Is  an  issue 
In  tbe  case  as  to  whether  the  testimony,  • 
taken  as  a  whole;  leads  to  one  conclusion 
or  another;  the  Jury  should  settle  that,  and 
not  tbe  cotirt  Referring  to  the  statement 
of  facta,  in  order  to  be  a  little  specific  In 
the  face  of  the  criticism  in  the  motion,  I 
find  she  testified  as  follows:  *^e  Orst 
ettoTt  of  defendant  to  take  any  liberties  with 
me  occurred  in  February,  1909.  I  was  not 
willing;  he  said  he  did  not  see  why;  if 
I  had  any  confidence  In  him,  he  had  promised 
to  marry  me,  he  did  not  see  why  I  could 
not 'trust  him,  If  ever,  and  I  believed  him. 
He  talked  to  me  about  this  Just  one  time 
before  I  yldded  to  him.  The  improper  re- 
lation began  at  the  time  of  the  first  conver- 
sation, that  night  Prior  to  this  be  men- 
tioned the  matter  to  me  coming  from  church; 
this  may  have  berai  two  weeks  before  a 
short  time  before.  I  told  him  at  that  time  I 
could  not  do  that  •  •  •  On  the  next 
occasion  after  the  first  conversatlou  on  this 
subject  he  Just  aaked  me  to  yield  to  him. 
I  did  not  want  to.  He  Just  insisted  upon 
the  ground  that  we  were  going  to  marry. 
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and.  If  I  loved  him.  why  not  then;  that  It 
nerer  woald  be  known;  there  would  be  no 
banu  anyway.  We  talked  about  the  matter 
most  all  the  way  there  and  bade  from  the 
party.  I  finally  yielded  to  him  on  that  oc- 
caskm;  Z  did  so  becanse  I  beUered  him  and 
believed  that  he  intended  to  marry  and  lored 
him,  and  on  that  ground  I  did  and  no  other 
reason."  Speaking  further  of  this  she  testi- 
fied: "He  said  we  would  marry  before  any- 
thing like  that  happoied;  he  said  If  there 
was  anything  of  that  sort  that  he  would 
marry ;  he  said  that  we  were  going  to  marry, 
and  th^  would  be  nothing  like  that  happen 
before  It  He  told  me  that  he  would  marry 
me  if  I  became  pregnant,  but  not  then.  It 
was  In  1010  that  he  told  me  he  would  marry 
me  If  X  became  pregnant  It  was  after  he 
came  home  from  the  West  Q.  Did  be  make 
a  solemn  promise  to  yon,  Miss  Lela,  to  marry 
you  If  you  became  pregnant?  Did  you  be- 
lieve that  he  would!  A.  Tes,  sir.  Q.  Was 
that  the  reason  then  that  you  yielded  to  him; 
you  relied  on  that  promise,  did  you?  A. 
Yea,  Hr;  long  before  1910.  Q.  Well,  did  you 
rely  on  It  then?  A.  Tea,  tf  I  hadn't  believed 
what  he  was  saying  I  would  not  Q.  Too 
believed  that  he  would  marry  you  If  you 
became  pregnant,  didn't  you?  A.  Z  believed 
that  he  was  going  to  marry  me  anyhow.  Q. 
Well,  if  you  became  pregnant,  didn't  you 
beUeve  that  he  was  going  to  marry  you?  A. 
Sore.  Q.  Did  you  believe  that  that  would 
hurry  up  the  wedding?  A.  No.  sir." 

Germane  to  this,  and  as  shedding  light 
upon  It,  the  girl  testified  that  the  act  of 
Intercourse  occurred  In  February,  1909.  This 
Indictment  was  returned  In  January,  1911. 
Under  her  statement  of  the  evidence.  Inter- 
course occurred  between  them  from  Febru- 
ary, 1009,  to  1911.  This  should  be  viewed  In 
connection  with  her  statement  on  cross-exam- 
ination to  the  effect  that  he  would  marry 
her  tf  she  became  pregnant  and  all  the  facts 
in  evidence.  I  am  still  of  the  opinion  that 
the  question  of  conditional  promise  of  mar- 
riage was  a  grave  issue  in  the  case.  If  the 
Issue  is  there,  the  Jury  must  dedde  it  The 
strength  of  the  testimony  and  weight  of  It 
and  the  credibility  of  the  witnesses,  our  law 
relegates  to  the  Jury.  The  testimony  may 
not  be  very  strong  or  cogent  or  it  may  be; 
but  when  the  Issue  is  In  the  case,  the  charge 
should  submit  It  espedally  when  it  Is  favor- 
able to  the  accused.  The  girl  is  considerably 
older  than  the  defendant  and  she  was  carry- 
ing on  this  intercourse  with  him  for  nearly 
two  years  before  the  Indictment  was  found. 
Rhe  became  pregnant  and  the  facts  are  in 
serious  controversy  as  to  whether  defendant 
could  be  the  fether  of  the  child.  If  his  tes- 
timony Is  true,  be  could  not  have  been,  be- 
cause the  child  was  bom  about  10  months 
after  be  had  Intercourse  with  her.  She  says 
he  had  Intercourse  with  her  just  before 
be  IsCt  Texas  tor  Ctdorado^  and  this,  nnder 


her  testimony,  was  In  latter  part  of  Fdmi- 
ary,  but  he  says 'it  was  about  the  first  of 
ITebruaiy.  If  he  is  correct  about  It,  tlie  child 
was  bom  about  10  montibs  after  he  bad  in- 
tercourse with  her,  and  tbere  Is  cauddaable 
testimony  to  the  eflteet  th^t  she  may  hare 
had  IntEHcouTse  with  one  or  more  other  young 
men  in  the  meantime ;  but  thoee  are  all  is- 
sues for  the  Jury,  jm6sr  appropriate  instmo- 
tlons  £rom  ttie  court  Under  her  evldrace, 
it  was  more  than  0  months.  It  has  been  de- 
dded  in  Texas,  and  this  court  that  where 
the  prosecutrix  consents  to  intercourse  as 
soon  as  si^ested.  and  promise  of  marriage 
appears  to  be  but  of  slight  inducement  ca- 
dence is  insufficient  Oarlas  t.  State,  48  Tex. 
Gr.  R.  449,  88  S.  W.  345;  Simmons  State, 
54  Tex.  Or.  R.  627,  114  S.  W.  841.  Now  she 
states  that  on  the  first  occasion  she  did  not 
consent  to  it  but  on  the  second  occasion, 
about  two  weeks  subsequent  to  the  first  con- 
versation, she  did  agree  to  it;  that  they  talk- 
ed about  it  all  the  way  to  the  party  and  back, 
and  she  finally  agreed.  This  was  a  matter  of 
a  lei^thy  parley  and  conversation,  and  not 
upon  a  "sudden  impulse."  The  amicable 
agreement  was  after  mature  deliberation  and 
a  promise  to  marry  if  pregnancy  resulted. 
It  is  also  held  that  conttnuons  association 
and  intercourse  for  about  two  years  aft^ 
the  alleged  promise  of  marriage  is  not  suffi- 
cient to  corroborate  the  promise  of  marriage, 
but  rather  serves  to  destroy  the  idea  of  mar- 
riage. Spenrath  v.  State,  48  S.  W.  192;  Fine 
V.  State,  45  Tex.  Or.  R.  291,  77  S.  W.  806; 
Nolan  V.  State,  48  Tex.  Cr.  E.  438,  88  S,  W. 
242.  Again  It  was  said  If  defendant  had  no 
Intercourse  with  prosecutrix  for  10  months 
prior  to  the  Mrth  of  her  baby,  it  was  very 
unlikely  he  was  the  father  of  her  child.  Jet- 
er V.  State,  52  Tex.  Cr.  R.  217,  106  S.  W. 
371.  All  these  matters  being  in  the  record, 
certainly  the  court  ought  to  have  diarged 
with  reference  to  conditional  promise.  Nor 
will  it  do,  as  a  legal  proposition,  to  agree 
with  state's  counsel  that  a  charge  must  not 
be  given  If,  upon  an  inspection  of  the  whole 
of  the  testimony,  the  charge  ought  not  to 
have  been  glvra.  That  Is  rather  a  peculiar 
way  to  state  the  proposition.  The  rule  is,  if 
from  the  testimony  of  any  one  witness  or  the 
testimony  as  a  whole,  there  Is  a  favorable 
Issue  for  the  defendant,  his  side  of  the  law 
must  be  charged  applicable  to  that  i8su&  In 
other  words,  the  rule  Is  fundamental  in  Tex- 
as, or  has  heretofore  been  held  so  to  be,  that 
the  charge  must  be  given  to  the  Jury  so  as 
to  cover  every  favorable  phase  of  the  case 
for  the  defendant  If  it  should  arise  from 
the  testimony  as  a  whole,  it  ought  to  be  giv- 
en, if  It  should  arise  from  the  testimony  of 
any  one  or  more  witnesses,  it  ought  to  be 
given;  if  It  should  arise  from  the  defend- 
ant's own  testimony,  it  ought  to  be  givra. 

The  motion  for  rehearing  ought  to  be  orer- 
mled. 
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WfiATHBBFOBD  t.  STATB.  (No.  8074.) 
(Conit  of  Criminal  -^^^^     Tazat.  April  8, 

CxmivAL  LiW  (I  lOOl*)— Pukishhbm'^-Skp- 
AEATx  Dnxifsn  —  SusrsnDSD  Sinnuvci 
Law. 

Where,  immedfatdy  after  accused  entered 
I  plea  of  guilty  in  a  proeecatioQ  for  forgery, 
ind  the  jury  had  retomed  a  verdict,  she  entered 
mother  plea  of  guilty  to  another  similar  charge, 
and  imprisonment  in  the  penitentiary  was  as- 
Kssed,  she,  having  entered  pleat  of  gnUty  to 
two  felonies  on  the  same  day,  was  not  entitled 
to  a  sospension  of  either  sentence  under  Sua- 

rnded  Sentence  Law  (Acts  32d  Leg.  c.  44) 
4. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  CenL  Dig.  H  2664-26G9;  Dee.  Dig.  S 
lOOl.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; Robt  B.  Seay,  Judge. 

Jessie  Weatherford,  alias  Jessie  Norton, 
was  convleted  of  forgery,  and  she  appeals. 
AfBrmed. 

a  &  Lute,  ABBt  Atty.  GeiL,  tat  the  State. 

HARFEB,  J.  "noa  Is  a  joompanlon  case  of 
that  of  the  Bame  appellant,  166  8.  W.  S81, 
dlspoSBd  of  at  tbe  lait  session  of  tUs  ooort 
Id  this  case,  as  In  tbe  otlier,.alis  entered  a 
plea  of  goil^,  and  the  eridrace  Is  Just  about 
the  same,  and,  under  tlie  anUwritles  dted  in 
that  ease,  we  bold  that  the  evidence  is  suffl- 
dat  to  sustain  tbe  amvlction  on  a  plea  of 
goUty;  she  receiving  the  wnttiimnm  pnnlsh- 
mat  for  forgery.  In  no  case  other  than 
where  capital  punishment  may  be  assessed  Is 
the  court  required  to  appoint  counsel  for  a 
person  on  trial,  except  It  Is  provided  la  the 
Baspmded  sentaaoe  law  (Acts  S2A  L^.  c. 
41),  vhm  a  person  Is  charged  with  a  felony 
and  has  no'  counsel,  tbe  court  shall  apprise 
Urn  or  her  of  the  fiBct  that  she  may  make 
spiHlcation  fbr  a  suspension  of  sentence,  and, 
U  the  person  on  trial  ei3»resBes  a  desire  to 
enter  smdi  plea,  the  court  shall  appoint  an 
attorn^  to  prepare  the  lAea.  The  affidavit 
of  Judge  Seay  Is  in  the  record,  wherein  be 
Mates  when  ^appellant  was  brought  into  the 
courtroom  tlie  ft^owlng  took  place: 

The  Oourt:  There  are  two  cases  of  for* 
eery  against  you,  and  I  am  Informed  tbat 
yon  have  an  idea  of  pleading  guilty. 

"The  Defendant:  Yea,  sir. 

The  CJourt:  Do  you  understand  the  na- 
ture and  consequences  of  what  you  are  do- 
ing? Tou  understand  tbat  the  punishment 
is  from  two  to  seven  years? 

"TbK  Defmdant:  I  guess  I  do. 

"Thereupon  the  court  turned  to  Mr.  Willis 
Flerson,  an  attorney  who  was  engaged  in  an- 
other case,  before  the  bar,  and  stated  to  Mr. 
Fierson  tlmt  the  law  required  me  to  appoint 
an  attorney  to  prepare  an  application  for 
suspended  sentence,  if  the  defendant  desired, 
to  whldi  Mr.  Fierson  responded  tbat  the 
woman  had  been  forging  tbe  name  of  some 


of  his  kinsmen,  and  1  don't  care  to  have 
anything  to  do  with  IL*  Thereupon  the  court 
turned  to  Judge  M.  M.  Brooks,  who  was  In 
the  case  with  Mr.  Fierson  that  was  pending 
for  trial,  and  appointed  Judge  Brooke  to 
represent  the  defendant,  as  the  stenogra- 
pher's report  shows.  The  court  then  took  up 
the  law  of  suspended  sentence  and  .told 
Judge  Brooks  that  this  was  a  new  law,  and, 
having  ^amlned  it,  the  court  would  explain 
it  to  him,  and  that  tbe  court  was  required 
by  law  to  appoint  an  attorney  to  find  out  if 
the  defendant  wanted  to  file  tbe  application, 
and,  if  so,  to  file  one  for  her,  and  tbat  the 
court  had  blanks  prepared  for  that  use.  The 
court  furthermore  said  something  of  trouble 
which  arose  in  this  case  owing  to  the  fact 
that  the  defendant  ,  intended  to  plead  guilty 
twice,  and  I  hardly  knew  how  the  suspended 
sentence  law  could  be  utilized,  for.  If  the 
Jury  suspended  the  first  sentence,  then  in 
the  second  she  could  not  make  application 
for  a  suspension  of  sentence,  and  tbe  first 
suspension  of  sentence  would  be  set  aside.  I 
turned  to  other  matters  while  Judge  Brooks 
talked  to  tbe  defendant,  and  after  a  short 
time  Judge  Brooks  said  to  the  court:  *The 
defaidant  seems  to  understand  clearly  what 
she  is  doing,  your  honor.'  After  which  re- 
mark Judge  Brooks  either  walked  out  of 
the  room  or  walked  away  to  look  after  the 
Ullla  Case  that  be  was  engagM  in." 

This  aflSdavit  of  Judge  Seay  Is  supported 
by  tbe  aflldavit  -of  Sheriff  Brandenbuif;,  A. 
0.  Cason,  Jr.,  stenographer,  and  M.  J.  Ed- 
llng,  clerk  of  the  court  Tbe  affidavit  of 
Judge  Brooks  Is  also  'in  tbe  record,  in  which 
be  states  that  he  did  not  explain  to  the 
woman  her  rights  under  tbe  suspended  sen- 
tence law,  and  did  not  know  the  Judge  relied 
on  him  to  do  so.  The  record  also  discloses 
that  immediately  after  she  entered  the  plea 
in  this  case,  and  the  jury  returned  a  verdict, 
she  entered  a  plea  of  guilty  to  another 
chaise  of  forgery,  and  her  punishment  was 
assessed  again  at  two  years  In  the  penit«i- 
tiary.  Under  section  4  of  tbe  suspended 
sentence  law  appellant  would  in  no  event  be 
entitled  to  a  suspension  of  dtber  sentence, 
having  entered  pleas  of  guilty  to  two  felonies 
on  tbe  same  day,  and  ttie  mattn  presents 
no  error. 

'Tha  Judgment  is  affirmed. 


GOLDSTEIN      STATB.    (No.  298S.) 

(Court  of  Criminal  Appeals  of  Texaa  March 
25,  1014.  On  Motion  tor  Behearing; 
April  29,  19140 

1.  Cbiuinai,  Law  (I  742*>--QinE9TIONS  TOB 
JURT— ACCOMPOCM. 

On  a  trial  for  receiving  and  concealing 
■tolen  property,  evidence  Aew  Boflicient  to  re- 
quire the  submission  of  the  question  whether 
one  of  the  state's  witnesses  was  an  accomplice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |S  1098, 1138, 1719-1721;  Dec. 
Dig.  I  742.*] 
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2.  Gbiuiral  Law  m  507,  510*)— Testimont 

OP  "ACCOMPUCK'  — NUCEBSITT  OF  CoBBOBO 
BATION. 

On  a  criminal  trial,  if  a  witness  for  the 
state  was  an  accomplice,  or  if  the  jury  bad  a 
FMsonable  ^oitbt  whether  he  was  an  accom- 
plice or  not,  they  could  not  convict  upon  his 
testimony,  unless  they  believed  that  it  was  true, 
that  it  coucected  accused  with  the  offense  charz- 
cd,  and  that  there  was  other  testimony  corroE- 
orative  thereof,  teoding  to  connect  accused 
with  the  commission  of  such  offense ;  and  an 
"accomplice"  in  this  connection  was  one  con- 
ni'ctcd  with  the  crime  charged  as  principal, 
accomplice,  or  accessory,  and  Included  all  per- 
sons connected  with  the  crime  by  unlawful  act 
or  omission  before,  at  the  time  at,  or  after  the 
commisdon  of  the  oSense,  whether  or  not  they 
were  present  and  partidpated  In  Its  commis- 
Rion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dip.  §S  1082-1096,  1124-1126;  Dec. 
Dijr.  S§  507,  510.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  76-79;  voL  8,  p.  7561.] 

On  Motion  for  Behearing. 

3.  CsiHitrAL  Law  (ji  1090*)— Appeal  —  Rbs- 

KBVATIOS  OF  GeoU.SDS  OF  REVIEW— BiLL  OF 
EXCF-PTIONS. 

In  a  felony  rase,  it  is  not  necessary  to  pre- 
serve a  refused  instruction  by  a  bill  of  excep- 
tion, where  the  record  shows  its  presentation 

and  request  in  ample  time,  and  hence,  where  the 
record  did  so  show  the  insufficiency  of  the  bill 
(if  exceptions  was  immaterial. 

[Ed.  Note. — Por  other  cases,  see  Criminal 
Law,  Cent.  Dig.  «{  2653.  2789.  2803-2822,  2825- 
2827.  2927,  2828,  2948,  3201;  Dee.  Dig.  1 
lOflO.*] 

4.  CErMiRAi,  Law  (}  1064*)— AppeaLt-Reseb- 

VATION    OF    GbODNDS   OF  ReVEEW— MOTION 

FOB  New  Trial. 

A  motion  for  a  new  trial  because  the  only 
Incriminating  tCHtimony  was  that  of  accom- 
plices, and  was  not  corroborated,  and  because 
the  court  erred  in  refusing  to  give  a  special 
chaise  submitting  the  issue  as  to  whether  or  not 
one  of  such  witnesses  was  an  accomplice,  suf- 
ficiently raised  the  contention  that  the  evidence 
made  an  ic^sue  as  to  whether  the  witness  was  an 
accomplice,  and  that  the  court  erred  in  refus- 
ing to  submit  that  issue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  2076-2684;  Dec.  Dig.  { 
1064.*] 

6.  OuMiNAi.  Law  <g  824*)  —  Insnuonons  — 

Necksbitt  of  Rkquests. 

While  the  statute  requiring  the  cha^e  to 
be  submitted  to  the  attorneys,  and  requiring  the 
attorneys  to  make  their  objections  thereto  be- 
fore the  charge  is  read  to  the  jury,  does  not 
require  special  charges  to  be  asked,  the  request- 
ing of  special  charges  is  tile  better  practice  and 
to  be  commended. 

TEd.  Note.~For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1996-2004;  Dec.  Dig.  | 
824.*] 

Appeal  from  Criminal  District  Conrt,  Dal- 
las County;  W.  L.  Crawford,  Judge. 

Dave  Goldsti^  was  convicted  of  rec^ving 
And  concealing  stolen  pnqperty.  and  he  ap- 
peals. Reversed  and  remanded. 

W.  W.  Nelms,  of  Dallas,  for  appellant 
Currle  MoCutcheon,  Co.  Atty.,  of  Dallas,  and 
C.     Lane,  Asst  Atty.  Gren.,  for  the  State. 


HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  receiving  and  concealing 
stolen  property. 

[1  ]  A  number  of  bills  of  exception  are  pre- 
sented in  the  record  In  regard  to  the  Intro- 
duction of  testimony,  but,  as  qnalifled  and 
approved  by  the  court,  none  of  them  present 
error.    However,  the  appellant  submitted  a 
special  charge  requesting  the  court  to  submit 
to  the  Jury  the  question  of  whether  or  not  the 
witness  Frank  Barrett  was  an  accomplice, 
within  the  meaning  of  our  statutes  governing 
accomplice  testimony.    Claude  Rice  is  the 
self-confessed  thtef.    He  was  staying  with 
Barrett    He  says  Barrett  knew  he  was  a 
thief,  yet  liept  him  at  his  home.  That  on  the 
night  the  property  waa  taken  he  and  Barrett 
went  to  Lake  CUflT  and  went  in  swimming, 
That  he  (Btce)  deposited  his  pocketbook  with 
the  manager  of  the  swimming  pooL  TiMt 
tbey  remained  in  batUng  about  an  hour, 
when  Barrett  first  got  out  and  went  outside. 
That,  when  he  (Rice)  got  out.  the  manager 
gave  him  the  wrong  pocketbook,  and  he  dis- 
covered It  when  he  got  outside  and  called 
Barrett's  attention  to  it    That  they  then 
went  on  to  Barrett's  and  he,  the  next  day. 
placed  it  with  appelant  to  be  disposed  of. 
The  property  was  found  in  appellant's  posses- 
alon.  Barrett  teatifled:  "One  night  we  went 
in  swimming  over  at  Lake  Cliff,  and  I  came 
out  and  dressed  ahead  of  Claude  and  waited 
out  there  at  the  head  of  the  hall,  and  then 
I  went  on  to  the  automobile  entrance  and 
saw  him  there,  and  we  went  to  Beckley  ave- 
nue.  When  I  got  out,  Claude  said  they  had 
given  him  the  wrong  pocketbook  out  there, 
and  he  did  not  know  what  was  in  It;  he  first 
said  there  was  a  couple  of  dollars  In  It,  and 
then  said,  *I  am  not  much  better  off;'  and 
we  went  a  Uttle  further,  and  he  said  there 
was  some  Jewelry  in  It;  and  when  we  got 
home  he  taken  this  Jewelry  out  and  showed 
It  to  me.  We  left  there  and  went  to  the  con- 
fectionery store  up  on  MarsUs  and  JrfTerson 
avenue;  and  we  came  back  by  the  way  of 
Tenth  street ;  and  then  Claude  threw  two  of 
the  rings  on  the  ground  and  stamped  them  In 
the  ground.    That  was  on  Tenth  street  In 
Oak  Cliff,  about  opposite  the  telephone  build- 
ing.  We  came  home,  and  I  asked  Claude  to 
take  them  back,  and  he  said  he  was  scared 
to ;  said  he  was  scared  of  getting  Into  trouble. 
I  saw  the  stuff  before  I  left  home  to  go  to 
the  drug  store.    We  went  from  Lake  Cliff 
to  my  home,  and  he  took  the  Jewelry  out  and 
showed  It  to  me,  and  I  began  to  get  nervous 
and  excited;   mother  was  sitting  on  the 
front  porch,  and  I  was  afraid  she  would  hear 
us  talking.    In  the  morning  Claude  got  up 
and  took  the  stuff  to  town;  took  It  to  Dave 
Goldstein.   I  had  a  conversation  with  Dave 
Goldstein;  one  conversation  I  had  with  him 
I  told  him  that  I  heard  the  people  at  Lake 
Cliff  bad  mine  and  Floppy's  description,  and 
I  said,  'Let's  give  the  stuff  up  before  trouble 
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OTertakea  us.' "  While  lie  teatlQed  tie  did 
not  know  Rice  was  a  professtoual  thief,  he 
admits  he  knew  he  had  been  coiiTlcted  of  a 
misdemeanor  theft,  and  be  had  paid  his  flne, 
and  a^ln  took  him  to  his  home. 

[2]  The  testlmonr,  as  a  matter  of  law,  does 
not  make  Barrett  an  accomplice;  yefe  we 
think  the  facts  and  circumstances,  and  espe- 
cially his  own  testimony,  are  such  as  to  raise 
that  Issue,  and  the  court  erred  In  not  giving 
the  following  charge  requested  by  appellant: 
''An  accomplice,  as  the  word  is  here  used, 
means  any  one  connected  with  the  crime 
charged,  either  as  principal,  accomplice,  or 
accessory.  It  inclndes  all  persons  who  are 
connected  with  the  crime  by  unlawful  act  or 
omission  on  their  part  transpiring  either  be- 
fore,  at  the  time  of,  or  after  the  commission 
of  the  (rffense,  and  whether  or  not  they  were 
present  and  participated  in  the  commission 
of  the  crime.  Now,  if  you  are  satisfied  from 
the  evidence  that  the  witness  Frank  Barrett 
was  an  accomplice,  or  you  hare  a  reasonable 
doubt  as  to  whether  he  was  or  not,  as  that 
term  is  deSned  In  the  foregoing  Instructions, 
then  you  are  instructed  that  you  cannot  con- 
vict the  defendant  upon  his  testimony,  unless 
you  flrst  believe  that  the  testimony  of  said 
Prank  Barrett  is  true,  and  that  it  connects 
the  defendant  with  the  offense  charged  In 
the  Indictment,  and  unless  you  further  believe 
that  there  Is  other  testimony  In  the  case,  cor- 
roborative of  the  testimony  of  said  Frank 
Barrett,  tending  to  connect  the  defendant 
with  the  commission  of  the  offense  charged." 

Reverse  the  case,  and  if  Barrett  was  on 
trial,  under  the  above  testimony,  together 
with  the  other  facts  and  circumstances  in  evi- 
dence, we  would  hesitate  long  before  revers- 
ing the  case  because  of  the  insufficiency  of 
the  testimony.  In  fact,  If  the  court  properly 
charged  on  circumstantial  evidence,  and  there 
was  no  error  In  the  record,  we  would  affirm 
the  case,  If  the  Jury  should  adjudge  him  guil- 
ty, and  under  such  circumstances  the  issue  is 
raised  with  that  force  and  cogency  to  require 
the  matter  to  be  presented  to  the  Jury. 

The  Judgment  is  reversed,  and  the  cause 
rem&nded. 

On  Motion  for  Bebearlng. 

[3]  In  the  motion  for  rehearing,  it  is  not 
Insisted  by  the  state  that  the  evidence  does 
not  raise  the  question  as  to  whether  or  not 
Barrett  was  an  accomplice;  but  the  state, 
insists  that  the  bill  of  exceptions  taken  to  the 
refusal  of  the  court  to  give  this  charge 
should  not  be  considered  because  the  60  days 
first  allowed  had  expired  before  the  court 
made  the  order  granting  the  additional  time. 
Tbe  court,  on  motion  of  appellant,  entered  an 
order  correcting  this  entry,  stating  that  the 
time  flrst  allowed  had  not  expired  when  he 
granted  the  second.  This  tbe  state  Insists  the 
conrt  had  no  authority  to  enter  at  the  time  he 
did  hl  This  we  do  not  deem  it  necessary 


to  discuss,  for  In  a  felony  case  it  has  never 
been  held  that  it  is  necessary  to  preserve  a 
special  charge  requested  by  bill  of  exception, 
where  tbe  record  discloses  Itself  that  it  was 
presented  to  the  court  and  requested  to  be 
given  in  ample  time.  This  record  discloses 
that  two  special  charges  were  presented  to 
the  court  asking  him  to  submit  to  the  Jury, 
for  their  determination,  the  question  of 
whether  or  not  Barrett  was  an  accomplice, 
and  the  court  refused  to  give  either  of  them. 
Again,  It  Is  said  that  In  the  bill  of  exceptions, 
If  we  consider  it.  It  does  not  state  any  reason 
why  the  special  charge  was  called  for.  If  it 
was  not  necessary  to  take  a  bill  of  exceptions 
and  have  It  entered  of  record,  of  course 
whether  or  not  It  Is  sufficient  Is  immaterial. 

[4]  The  next  ground  Is  that.  In  the  motion 
for  a  new  trial,  this  question  is  not  suffi- 
ciently raised  for  us  to  review  it  The  mo- 
tion for  a  new  trial  alleges:  "Because  the 
verdict  of  the  jury  Is  contrary  to  the  law 
and  the  evidence,  and  Is  not  supported  by  the 
evidence  submitted  on  the  trial  hereof,  be- 
cause the  only  testimony  against  this  defend- 
ant of  an  incrlmlnative  character  was  the 
testimony  of  Claude  Rice,  alias  I'loppy,  and 
Frank  Barrett,  both  of  whom  were  accom- 
plices and  partlceps  crlmluls,  and  the  testi- 
mony of  said  witnesses  was  not  corroborated 
by  the  state  by  any  evidence  of  any  character, 
and  because  the  court  erred  in  refusing  to 
submit  to  the  Jury  special  charge  Ko.  4  re- 
quested by  defendant;  the  said  charge  sub- 
mitting to  the  Jury  the  issue  as  to  whether 
or  not  the  witness  Frank  Barrett  was  an  ac- 
complice." This  clearly  notified  the  court 
that  appellant's  contention  was  that  tbe  evi- 
dence raised  the  issue  that  Barrett  was  an 
accomplice,  and  that  the  court  erred  in  re- 
fusing to  submit  that  issue  to  the  Jury. 

[I]  The  object  and  purpose  of  tbe  law  pass- 
ed at  the  last  session  of  the  Legislature,  re- 
quiring the  courts  to  submit  their,  charges  to 
attorneys,  and  the  attorneys  to  make  their 
objections  thereto  before  It  was  read  to  the 
Jury,  was  that  the  attorneys  engaged  In  the 
trial  of  a  case  must  call  the  court's  attentloh 
to  any  omissions  or  errors  In  the  charge  that 
the  charge  might  be  corrected  at  that  time.; 
and.  while  the  law  does  not  require  special 
charges  to  be  asked,  yet  we  think  It  tbe  bet- 
ter practice  and  to  be  commended ;  and  where 
the  record  disclose  that,  the  appellant  not 
only  called  the  court's  attention  to  an  omls- 
sioh  to  submit  an  Issue  raised  by  the  testi- 
mony, but  in  addition  thereto  a  special  charge 
was  prepared  and  presented  curing  the  omis- 
si<m,  if  the  court  then  refuses  to  submit  the 
Issue,  and  the  appellant  in  the  motion  for 
new  trial  calls  specific  attention  to  his  con- 
tention, as  In  this  case,  so  as  to  direct  the 
court's  attention  to  the  specific  matter,  If  the 
omission  was  such  an  error  as  might  and 
probably  would  injuriously  affect  tbe  defend- 
ant, reversible  error  Is  presented. 

The  motion  for  rehearing  la  overruled. 
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EABTt.  ETTAm  (No.  8010^ 

ll  of  ^ezas.  March 


(Court  of  Oimlnftl  A 

4,  1814.    On  B^non  for  Baheariiix, 
AprU  22,  1814.) 

1.  Fkbjubt  (I  26*)— iKDXOnaRT. 

While  the  troth  of  the  alleged  falte  state- 
ment moBt  be  negatired  in  an  indictment  for 
pednr;,  no  oarticular  langnage  is  required; 
it  beins  anfllcnent  If  the  laoKuage  used  In  the 
Indictment  specificaUy  negatives  the  trath  of 
the  false  statement. 

{Ed.  Note.— For  other  cases,  see  Ferjaty,  Gent 
Dig.  SS  90-84 ;  Dec.  Dig.  (  26.*] 

8.  Febjubt  <|  26*)— iRDionmnT. 

The  indictment  for  perjury,  committed  in  a 
PToaecndon  for  theft,  alleged  that  accused  did 
falsely  testify  that  W.  was  in  a  certain  house 
from  9  o'clol*  to  11  o'clock  on  the  night  of 
the  theft,  and  never  left  the  house  during  that 
time,  which  statement  was  material  to  Uie  is- 
sue, wiiereas,  In  truth  and  in  &ct,  the  s^d  W. 
was,  between  9  and  11  O'dock  p.  m.  on  that 
day,  on  or  near  the  comer  and  Intersection  of 
East  Fifth  street  and  R.  street,  and  did  then 
and  there  commit  the  theft,  and  further  alleged 
that  the  statement  by  accused  that  W.  was  in 
■nch  house  from  9  to  11  o'clock  on  the  night 
of  the  theft  "was  false  and  untrue."  Held, 
that  the  indictment  sufficiently  negatlTed  the 
truth  of  the  alleged  false  statement  oy  accused. 

[Ed.  Note.— For  other  cases,  see  PetjntT,  Gent. 
Dig.  II  90-84;  Dec.  Dig.  {  S6.*] 

8.  PEBJUBT  (!  29*)— Pboof. 

In  a  proseconon  for  perjury  for  falsely 
stating  that  W.  was  in  a  certain  house  between 
tiie  hours  of  9  and  11  on  a  certain  night,  when 
In  truth  W.  was  at  that  time  on  a  certain  street 
comer  and  then  and  there  committed  the  theft. 
It  was  not  necessary  to  prove  that  accused  was 
at  the  place  of  the  theft,  or  that  W.  committed 
the  theft. 

[Ed.  Mote.— For  other  eases,  see  FoEjury, 
Cent  Dig.  n  87-106;  Dee.  Dig.  |  28.*] 

4i  PBLJVKt  ({  33*)— PBOSEOunoif— SnmoiBV- 
OT  or  Evidence— Falsity  or  Testimont. 
In  a  prosecution  for  committing  perjury  In 
a  theft  case  by  testifying  that  the  alleged  thief 
was  in  a  certain  honse  at  a  certain  time,  when 
the  tliief  was  in  fact  on  a  certain  street  comer 
where  the  theft  was  committed,  evidence  held 
to  sustain  a  finding  that  i^used's  testimony  was 

[EM.  Note.— For  other  eases,  see  Penury, 
Gent.  Die  H  117-124;  Dee.  Dig.  f  88.*] 

6.  CasxmAX.  Law     825*)  — iHSTBUonoNs- 
Cbbdibiutt- "Cbedibub  Witnesb." 

An  instruction  that  a  credible  witness  was 
one  who,  being  competent  to  give  testimony,  is 
wwthy  of  bdJet  was  snfBeieni,  in  the  absence 
of  a  requested  charge  further  defittisg  the  words 
"credible  witnM&» 

[Ed.  Mote. — Tar  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2000;  DecTDte.  |  825.*; 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  2,  pp.  1710,  1711.] 

On  Motion  for  Rehearing. 

0.  PKUUsr  (f  SS*)— Pboof— GzunnisTAiiGEa. 
Perjury  may  be  proved  by  dreumstantial 

evidence. 

[Ed.  Note. — For  other  cases,  see  Perjury, 
Gent  Dig.  H  117-124;  Dec.  Dig.  S  33.*] 

AM>eal  from  District  Oonrt  Travis  Cknin- 
tg',  Oeoige  Galhonn,  Jadge. 
Lewis  Hart  was  convicted  of  perjury,  and 

appeals.  Affirmed. 


B.  B.  lCaster»m,  of  Beanmont,  and  Henry 
FanllE  and  Jolm  E.  Bylee.  both  of  Anetiii,  for 
aroeUant  <X  B.  Xmoo,  Asst  Att7<  Gen.,  for 
tbe  Stat& 

HABPEB,  J.  AppeUant  was  j^oaecated 
and  craivlcted  of  pexjnry,  and  lias  amcAled 
to  this  court. 

The  main  attack  is  made  on  tbe  sufBriency 
of  the  Indictmoit,  and  wa  easfS  hnelii  that 
portion  to  which  the  exception  relates: 
"  •  •  •  At  and  upon  the  trial  of  tbe  said 
issue  80  Joined  between  tlie  parties  as  afore- 
said. It  then  and  Quae  became  and  was  a 
material  question  whether  said  Matilda  Wil- 
liams was  on  and  near  the  corner  and  Inter- 
section of  East  Fifth  street  and  Bed  River 
street  in  Austin,  Travla  coqnt7i  Tex.,  on  the 
8th  day  of  Angnst,  A.  D.  WIS,  betwera  8 
and  11  o'clock  p.  m.,  and  did  then  and  there 
commit  th^  from  the  person  of  one  D.  A. 
Patterson,  and  Uie  said  Lewis  Hart,  being 
80  sworn  as  aforesaid,  then  and  there,  on  tbe 
trial  of  said  isso^  npon  oath  as  aforesaid, 
did  falsdy.  wlllfnlly,  and  deliberately,  before 
the  said  Hon.  O.  W.  Hendell,  Jadge  as  afore- 
said, depose  and  state  and  testify,  amonff 
other  things,  in  sabetance  and  to  the  effect 
foUowUig:  That  saldi  Matilda  Williams  was 
In  Bmlly  Hodge's  honse  from  8  o^cloek  to  11 
o'clock  on  the  night  of  August  8,  A.  D.  191S, 
and  nevor  left  said  house  dnrli^  said  time. 
wbi<3k  said  statement  so  mate  by  Uie  said 
Lewis  Hart  was  then  and  there  material  to 
the  issue  in  said  cause,  wliereas,  in  truth  and 
In  fact,  the  said  Matilda  WUUazns  was,  be- 
tween 9  and  11  o'clock  p.  m.  on  the  8th  day 
of  August,  A.  D.  1813,  on  and  near  the  comer 
and  intersection  of  East  Fifth  street  and  Bad 
River  street  In  Austlo,  Travis  county,  Tex,, 
and  did  then  and  .there  oommlt  the  oS&kae 
of  theft  from  the  person  of  one  D.  A.  Pat- 
terson, and  the  said  statement  by  Qw  said 
Lewis  Hart  that  said  Matilda  WQllams  was 
In  the  house  of  Ebiily  Hodge  from  9  o^clocik 
to  11  o'clock  on  the  n^t  of  August  8, 
A.  D.  1913,  as  hereinbefore  stated,  was  fftlae 
and  untrue,  and  which  said  statement  so 
made  by  the  said  Lewis  Hart  as  a  witness  In. 
said  case  in  the  mannw  and  form  as  afore- 
said was  deliberately  and  willfully  made, 
and  was  deliberately  and  wlUfnlly  false,  as 
he.  the  said  Lewis  Hart  then  and  there  well 
knew,  against  the  peace  and  dlgnltf  of  tbe 
state." 

[I]  The  first  criticism  la  tAat  Oe  allied 
false  statement  must  be  negatived,  and  ap- 
pellant cites  a  hun^r  of  cases  so  holding; 
and  it  may  be  said  that  is  tbB  rule  that  has 
been  adopted  and  followed  la  this  conit. 
Gabrielsky  t.  States  18  Tex.  Ap|h  428;  Tam- 
er V.  State,  80  Tex.  App.  681,  18  8.  W.  792. 
These  cases,  In  announcing  the  rule  that  the 
alibied  false  statement  mnst  be  qiectflcally 
n^tived,  have  been  followed;  but  in  no 
case  has  any  particular  form  ot  nation  nor 
specific  words  been  adopted.   It  Is  suffldokt 
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If  the  Ttmwwgft  naed  In  tiw  lntflctiD«it  does 
spedflcally  Degattve  the  tnith  of  the  false 
Btatemoit  State  t.  Llndeaburs,  IS  Tex.  28. 
And  In  tlie  case  of  Ghavanla  t.  State,  63 
8.  W.  813,  an  indictment  almost  In  terms 
of  this  one  Is  sustained,  pointing  oat  that  In 
the  case  of  Ferguson  t.  State,  86  Tex.  Cr. 
B.  60,  36  S.  W.  869,  the  earlier  case  of  State 
V.  PoweU,  28  Tex.  627,  was  OTemiled.  So  It 
may  be  said  that  what  has  been  held  by  tbls 
court  Is  that  a  general  statement  that  the 
person  or  persons  "deliberately,  willfully,  and 
fAlsely**  swore  to  a  statement  Is  Insnffld^t ; 
but  In  the  Indlctmoit  there  must  be  a  tpe- 
ciflc  allegation  that  the  statement  ao  sworn 
to  is  untme. 

[2]  Now,  la  there  sach  an  allegation  in  this 
Indictment?  We  tlilnk  clearly  so,  for,  after 
stating  that  the  def^dant  "did  falsely,  wlll- 
fnlly,  and  deliberately  state  that  Matilda 
Williams  was  in  Emily  Hodge's  house  from 
8  o'clock  to  11  o'clock  on  the  night  of  Angust 
8, 1913.  and  never  left  said  house  during  said 
time,  which  said  statement  was  then  and 
there  material  to  the  issue  In  said  cause, 
whereas,  In  truth  and  in  fact,  the  said  Ma- 
tilda Williams  was,  between  9  and  11  o'clock 
pt  m.  on  the  8th  day  of  August,  A.  D.  1913, 
on  and  near  the  comer  and  intersection  of 
East  rifth  street  and  Bed  Rlrer  street,  and 
did  then  and  there  commit  the  offense  of 
theft  from  the  person  of  one  D.  A.  Patterson," 
Uter  in  said  ludictment  It  alleges  that  "the 
said  statement  made  by  appellant  that  Ma- 
tilda Williams  was  in  the  house  of  Emily 
HodfB  from  9  o'clock  to  11  o'clock  on  the 
nlf^t  of  August  8,  1913,  as  hereinbefore 
stated,  vw  false  and  untrue."  What  more 
specific  n^atlon  of  the  truth  of  the  state- 
ment  of  appellant  could  have  been  made  In 
the  indictment?  and  all  that  was  required  at 
common  law  and  the  decisions  of  this  state 
Is  that  the  truth  of  the  statement  most  be 
qwdflcally  negatlTed. 

In  the  cases  of  Wynne  t.  State,  60  Tex.  Cr. 
680,  183  S.  W.  682,  and  McCoy  t.  State.  43 
Tex.  Cr.  B.  607,  68  8.  W.  686,  it  was  held 
by  this  court:  "Where  the  alleged  fftlse 
statement  was  that  defendant  testified  to  an 
aUbl  for  a  third  party— that  Is,  that  the  de- 
fendant was  at  a  certain  place  at  a  stated 
time — the  assignment  of  perjury  to  be  good 
most  allege  that  the  person  charged  with  the 
crime  was  present  when  and  where  It  was 
committed.  An  assignment  tliat  the  party 
charged  with  the  crime  was  not  at  the  place 
teatlfled  to  by  the  witness  would  be  an  Im- 
material allegation."  So  it  is  seen  that  the 
materiality  of  this  defendant's  testimony  con- 
sisted In  his  swearing  that  appellant  was  not 
at  the  comer  of  East  Fifth  street  and  Bed 
Rlrer  street  testifying  that  at  this  pur- 
tlcnlsr  time  she  was  at  Emily  Hodge's  bouse, 
and  for  Oils  reason  could  not  have  been  at 
the  place  where  the  robbery  took  place.  So 
it  was  necessary  under  the  McCoy  and 
Wynae  Oases  supra,  to  allege  that  she  was 
at  the  comer  of  Oast  Fifth  and  Red  Blver 


streets  at  the  time  the  theft  took  plac^  and 
tbls  the  indictment  In  this  case  does  allege 
by  specific  allegations. 

[1, 4]  Appellant  then  assigns  that,  to  prove 
the  offense  of  perjury  as  alleged,  it  Is  necea- 
sary  to  prove  by  two  witnesses,  or  one  wit- 
ness strongly  corroborated  by  circumstances, 
that  appellant  was  at  the  place  where  the 
theft  took  place,  and,  if  this  is  tme,  perhaps 
It  might  be  said  that  she  is  shown  to  have 
been  at  such  point  and  committed  the  theft 
by  only  one  witness,  Mr.  Patterson.  But  the 
issue  in  this  case  was  not  whether  Matilda 
WiUiams  In  fact  committed  the  theft,  but 
was  she  at  the  place  where  awollant  tes- 
tified she  was?  She  might  be  acquitted  of 
the  crime,  yet  In  her  defense  appellant  swore 
to  a  state  of  facts  material  to  her  defense, 
and,  if  this  state  of  facts  Is  shown  to  be 
false,  appellant  would  be  guilty  of  perjury. 
Mr.  Patterson  not  only  swore  that  Matilda 
Williams  was  at  the  comer  of  Fifth  and  Bed 
Blver  streets  and  stole  his  watch  during 
those  hours,  thus  making  it  impossible  for 
her  to  have  been  at  Emily  Hodge's  house,  but 
in  addition  to  this  Policemen  Martin,  Oyer- 
vldes,  and  Qrlzzard  swear  that  Matilda  WiU 
llama  was  not  at  the  house  of  Emily  Hodge 
at  the  time  appellant  testified  she  was  there; 
tfaat  they  saw  her  at  another  and  different 
place.  Thus  the  &ct  of  the  falsity  of  hia 
testimony  was  shown  by  lorn  witnesses,  all 
of  whom  are  credible  witnesses  in  so  tax  as 
this  record  discloses. 

[B]  The  court  instructed  the  Jury:  "A 
credible  witness  Is  one  who,  being  competent 
to  give  evidence,  Is  worthy  of  belief.'  This 
definition  was  approved  in  the  case  of 
Kltcken  V.  State,  29  Tex.  App.  46,  14  S.  W. 
392,  and  Is  the  definition  given  in  Bouvler'a 
Law  Dictionary.  No  special  charge  defining 
the  words  "credible  witness"  was  requested 
by  appellant,  and  under  such  drcumstances 
the  definition  as  given  was  sufficient.  If  ap- 
pellant desired  a  more  full  and  complete  def- 
inition of  those  terms,  he  should  have  re- 
quested It  to  have  been  given.  The  only 
special  chaige  requested  by  appellant  was 
given:  "Ton  are  further  Instracted  If,  from 
the  evidence,  you  believe  that  D.  A  Patterson 
is  not  a  credible  witness,  yon  must  disregard 
the  whole  of  his  testimony." 

The  only  other  ground  In  the  motion  al- 
leges the  insnfliclency  of  the  testimony.  Thia 
was  a  question  for  the  jury  to  determine,  for,, 
if  the  testimony  offered  In  behalf  of  the  state 
is  believed,  it  supports  the  verdict. 

The  judgment  Is  affirmed. 

On  Motion  for  Rehearii^ 

Appellant  has  filed  a  motion  for  rehearing 
in  which  he  earnestly  Insists  that  we  erred 
in  sustaining  the  Indictment  In  this  case. 
In  his  motion  he  copies  that  part  of  the 
Indictment  wherein  It  is  alleged  that  on  the 
trial  of  Matilda  Wllttams  that  appellant  fw- 
tlfled  "that  Matilda  Williams  was  In  Em- 
ily Hodge's  house  ^m  9  to  11  o'clock  on  the 
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'nl^t  of  August  8,  1913,  and  never  left  said 
house  daring  satd  time,  whereas,  in  truth 
and  In  fact,  the  said  MatUda  Williams  was, 
between  0  and  11  o'clock  p.  m.  on  the  8th 
day  of  Augnst,  1913,  on  and  near  the  cor- 
ner and  Intersection  of  East  Fifth  street 
and  Red  River  street,"  claiming  that  both 
are  affirmative  aUegaUons  and  neither  one 
la  a  negative  of  the  other,  and,  if  this  was 
all  that  was  in  the  Indictment,  his  position 
might  be  tenable;  but  he  neglects  to  copy 
another  portion  of  the  indictment  wherein 
it  is  alleged  "that  the  statement  that  the 
said  Matilda  WilUamt  ica»  in  the  hotue  of 
Bmily  Hodge  from  9  to  11  o^ctock  on  the 
night  of  Auffutt  8,  1918,  mat  falM  and  un- 
true." This  la  a  q)eciflc  negative  of  the 
fact  that  Matilda  Wllllama  was'at  the  house 
named,  and  then  the  Indictment  foUowa  with 
the  usual  allegation,  "and  which  a^d  state- 
ment so  made  was  deliberately  and  wUlfally 
made,  and  waa  deliberately  and  willfully 
fals^  as  he  tten  and  there  well  hnew."  The 
rule  is  that  the  truth  of  the  alibied  false 
statement  most  be  spedflcally  negatived; 
bnt  no  particular  words  are  required  to  be 
used,  but  any  language  can  be  used  tiiat  does 
negative  the  averment  speclflcnlly. 

Appellant  also  apparently  Is  laboring  under 
the  Impression  that  the  testimony  of  D.  A. 
Patterson  that  Uatilda  WlUlams  was  guilty 
of  theft  from  his  person  must  be  corroborat- 
ed; that  was  true  when  Matilda  Williams 
was  on  trial  .A>c  that  ofTense,  but  appellant 
la  not  charged  with  that  offense,  but  Is  charg- 
ed with  committing  perjury  on  Qiat  trial 
by  swearing  to  a  state  of  facts  that  would 
render  it  impossible  for  Matilda  Williams  to 
have  been  the  person  who  committed  that 
.  theft,  and  the  issue  on  this  trial  Is  not  wheth- 
er Matilda  Williams  was  in  fact  guilty  of 
that  offense,  but  the  Issue  is:  Did  appellant 
swear  falsely  to  material  facta  on  that  trial? 
He  swore  that  Matilda  Williams  was  at  the 
house  of  Emily  Hodge  from  9  to  11  o'clock 
on  that  night,  and  she  did  not  leave  that 
house  during  that  time.  The  theft  took 
place  between  9  and  11  o'clock;  in  fact  the 
time,  as  fixed  by  Mr.  Patterson,  waa  about 
10  o'clock,  and  he  swears  that  the  theft  was 
committed  by  Matilda  Williams  on  the  cor- 
ner of  Fifth  and  Red  River  streets.  This 
is  one  witness  who  swears  positively  to  the 
falsity  of  appellant's  testimony  on  the  trial 
■ot  Matilda  Williams. 

Messrs.  Martin,  Oyervldes,  and  Orlzzard 
all  swear  they  saw  MatUda  Williams  at  a 
place  other  than  Emily  Hodge's  house  be- 
tween the  hours  of  9  and  11  o'clock  on  that 
night,  thus  showing  the  falsity  of  appel- 
lant's testimony  by  four  witnesses.  Appel- 
lant says  that,  as  the  time  these  latter  wit- 
nesses saw  Matilda  was  not  the  exact  time 
when  Patterson  says  the  theft  took  place, 
.this  testimony  would  not  be  material  But 
their  testimony  would  ^how  and  did  ahow 


that  his  testimony  as  to  the  hour  he  said 
appellant  was  at  the  Hodge  house  was  false, 
and  It  was  not  necessary  to  show  her  exact 
whereabouts  by  them  at  the  hour  the  theft 
took  place ;  only  those  who  saw  her  commit 
the  theft,  If  she  did,  could  swear  to  her  then 
whereabouts. 

[I]  Appellant  overlooks  the  fact  that  per- 
jury can  be  proven  by  circumstantial  evi- 
dence as  well  as  positive  testimony.  Beach 
V.  State,  32  Tex.  Cr.  R.  253,  22  8.  W,  976; 
Franklin  v.  State,  88  Tex.  Cr.  R.  348.  43 
S.  W.  85;  Miles  v.  State,  165  8.  W.  567,  re- 
cently decided,  and  cases  there  dted.  In 
this  case  one  witness.  Mr.  Patterson,  swears 
positively  that  Matilda  Williams  was  not 
at  the  Hodge  house  at  the  very  time  the 
theft  took  place,  and  swears  she  waa  the 
thief,  and,  if  it  should  be  that  the  exact 
time  the  other  witnesses  saw  Matilda  was 
not  at  this  time,  yet  It  was  within  the  time 
fixed  by  a^iellant  that  he  saw  Matilda  at 
the  Hodge  house,  and  would  be  strong  cir- 
cumstantial proof  that  he  swore  falsely  In 
swearing  that  she  was  at  the  Hodge  house 
the  very  hour  the  theft  took  place. 

The  motion  for  rehearing  la  overmledU 

DAVIDSON,  J.,  absent  at  consultation. 


LOPEZ  V.  STATE,    (No.  292S.) 

(Court  of  Criminal  Appeals  of  Texas.  April  8, 
1914.   BebearinR  Denied  April  29. 
1914.) 

1.  Cbiuinal  Law  ({  1093*)— Evidincb— Ob- 
jbctxons— sufficrenct. 

A  bill  of  exceptions,  complaining  of  the  ad- 
mission of  testimony  of  certain  witnesses  some 
of  whose  testimony  was  competent,  must  point 
out  the  particular  portion  of  the  testimony 
claimed  to  be  inadmissible,  and  objections  to  the 
whole  of  it  are  iiwuffldenL 

[Ed.  Note.— For  other  cases,  see  Orlminal 
Law.  Cent.  Dig.  fS  2828-2883,  281B.  2920; 
Dec  Dig.  I  1093.*) 

2.  CsiuiNAX,  Law  3  90B*)— EviDEiroB— Bns 

GeST£. 

A  statement  by  decedent,  made  a  few  .min- 
ates  after  he  was  shot,  la  admissible  as  a  part 
of  the  res  gestae. 

[Ed.  Note.- For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  H  806^  8U.  814,  819,  820; 

Dec.  Dig.  I  see!*] "  "™*     •  ™^ 


3.  WiTWESBES  (j  268*)— CROSS-BXAMIIf  ATIOTf— 

KXTBNT. 

Where  a  witness  for  accused  waa  not  inter- 
rogated on  croBS-ezamination  about  any  matter 
not  brought  out  b;  accused,  it  was  not  error  to 
permit  the  state,  on  the  crosa-ezaminaUon.  to 
ask  the  witness  about  a  written  statement  she 
had  made;  the  statement  not  being  introdnoed 
nor  offered  in  evidence. 

VEd.  Note.— For  other  cases,  see  WitnesFeA. 
Cent  Dig.  Si  931-948.  959;  Dec  Dig.  S  26a*] 

4.  Homicide  ({  340*)— Atpbal— HAua^sa  SIb- 

BOB— iNBTBUCnONB, 

Where  accused  was  convicted  of  manslaugh- 
ter, the  error  in  a  diarge'  on  murder  in  the 
second  d^ree,  ariring  from  the  use  ot  tiw  word 
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"giiD,"  iosteod  of  Aie  word  "pistol,**  was  Im- 
material 

[Ed.  Note.~For  other  cases,  see  Homicide, 
C«Dt  Dig.  il  715-717,  720;  Dec.  Dig.  S  340.«] 

5.  GauaNAi,  Law  (|  1144*)— Apfkal  —  Pb»- 

SUMPTIONS. 

Where  the  record  does  not  show  that  Me 
court  did  not  sabmit  its  charge  to  the  attomera 
for  both  sides  after  the  evidence  was  concluded 
and  before  the  argument  began,  as  required  by 
taw,  the  court  on  appeal  will  presume  that  the 
law  was  complied  with, 

(Ed.  Note. — For  other  cases,  gee  Criminal 
Uw,  CeuL  Dig.  M  2736-2764,  2766-2771,  2774- 
2781.  2901,  3016-^7 ;  Dec.  Dig.  i  1144.*] 

6.  CsiMinAL  Law      1122*)— Instbuotions— 
Objections— Bill  of  Exceptions. 

A  bill  of  exceptions,  which  complains  of  the 
lefaaal  of  a  special  charge,  must  show  that  ac- 
cnaed  at  the  proper  time  objected  to  the  court's 
charge,  and  presented  the  special  charge  before 
the  argument  was  begun,  and  where  the  bill  of 
exceptions  is  silent  as  to  the  time  of  the  presen- 
tatioD  of  the  special  charge,  and  it  was  not  filed 
aatil  nearly  three  months  after  the  adjourn- 
ment of  the  term,  the  question  will  not  be  re- 
viewed, becanse  the  <»art  will  presume  that  the 
requested  charge  was  not  presented  in  time. 

[Ed.  Note.^ — For  other  cases,  see  CriDainal 
Uw,  Cent.  Dig.  f|  2940-2845;  Dee.  Dig.  § 
1122.*] 

7.  Ceiminal  Law  (S  1173*)— Appeal— Haem- 

LES8  ErEOE— BeFUSAL  OF  INBTEUCTIONS. 

Where  the  evidence  of  the  state  clearly 
showed  that  the  confeasioo  of  accused  was  vol- 
untarily made  and  tinderstood,  and  accused's 
testimony  to  the  contrary  was  weak,  the  error, 
in  refusing  to  charge  that  If  the  confession  was 
not  Toluntarlly  made,  or  without  a  full  under- 
standing of  the  natare'of  it,  it  must  be  disre- 
garded "was  not  prejudicial. 

[E^.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  SS  3164-3168;  Dec.  Dig.  § 
1173.*] 

&  CBnaHAI.  IiAW  (I  9n*>— VBBDIOT— SUFFI- 
CIESCT. 

A  verdict,  "We  the  jury  find  the  De- 
fends       Guilty  of  Man  Slaughter  and  Assess 

his  punishment  at  two  years  in  the  State  Peni- 
tentiary/' signed  by  a  Juror,  followed  by  the 
WQid,  "Fonrman,"  la  Bufficfoit  as  against  a  mo- 
tfon  in  arrest. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  EMs.  If  246&-2468;  Dtc  Dig.  f 

9.  Cbikinal  Law  (i  884*)— PuirxBHifiiNT— As- 

BE8BMBNT  BT  JUET. 

In  view  of  the  invalidity  of  Suspended  Sen- 
tence Act  April  3,  1913  (Acts  88d  Leg.  c.  132), 
the  court  may  direct  the  jur;^  to  assess  the  pen- 
alty, instead  of  merely  finding  accused  guilty, 
and  the  court  may  then  afterwards  impose  the 
mmishment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw.  Cent  Dig.  H  2107,  2^;  Dec  Dig.  | 
884.*3 

A^ieal  from  Dlatrlct  Court,  Bell  Cotm^; 
JohD  D.  BoUnson,  Judge. 

Manoel  Lopes  waa  convicted  of  manalatigb- 
ter,  and  he  appeals.  AfBrmed. 

W.  K.  Saunders,  of  Belton,  Lewis  H.  Jones, 
of  Rogers,  and  Mallory  B.  Blair,  of  Belton, 
for  appellant  C  SL  Lane,  Asst  Atty.  Gen., 
for  the  State. 

FRENDERGAST,  P.  J.  Appellant  appeals 
from  a  conrlction  of  manBlaaghter  with  the 
lowest  pmalty  assessed. 


The  court  chained  on  nrarder  In  the  OiM 
degree,  and  in  the  second  degree,  on  man- 
Blaaghter and  8elf-4ef  ena&  The  evidence  was 
amply  suflSdent  to  sustain  a  cmiTictlon  of 
murder  in  the  second  degree  U  the  inreponder- 
ance  of  the  erldenoe  wits  not  to  that  effect 
The  state's  evidence  would  show  this.  The 
evidence  tta  the  def^dant  would  have  au- 
thorized an  acquittal  on  the  ground  of  self- 
defense. 

[1]  Tbe  state,  by  four  witnesses,  proved  up 
the  execatloQ  ot  the  writtm  confession  of  ap- 
pelant It  was  tben  introduced  in  evid^ioe. 
Appellant  has  some  bills  to  the  Introduction 
of  the  evidence  by  the  four  several  witnesses 
who  proved  up  the  execution  of  said  confes- 
sion. They  quote  substantially.  If  not  liter- 
ally, the  whole  of  each  of  the  witnesses'  tes- 
timony on  the  subject  All  this  testimony 
was  admissible.  Even  If  there  had  been  any 
particular  portion  of  the  testimony  of  the  re- 
spective witnesses  inadmlBslble,  none  of  ap- 
pellant's bills  point  out  any  such  matter. 
The  objections  are  made  to  the  whole  of  it. 
Ortiz  V.  State,  151  S.  W.  1057,  and  authori- 
ties there  cited.  There  are  many  other  ded- 
slons  to  the  same  effect,  both  before  and  since 
the  Ortiz  Case,  unnecessary  to  dte. 

[2]  Appellant  objected  to  the  testimony  of 
Oypriano  Godlna,  a  son  of  the  deceased,  as 
to  what  the  deceased  told  him,  about  appel- 
lant shooting  him,  very  soon  after  the  shoot- 
ing. The  court,  In  qualifying  the  bill  states: 
"This  evidence  was  admitted  as  res  gestfe, 
the  evidence  showing  that  the  conversation 
occurred  a  few  minutes  after  the  shooting." 
As  the  bill  is  qualified,  this  evidence  was 
clearly  admissible  as  res  gestie. 

[3]  The  court  properly  permitted  the  state. 
In  cross-examination  of  ai^llant's  wife,  to 
ask  her  about  a  written  statement  she  had 
made  concerning  the  killing,  the  court  quali- 
fying appellant's  bill  on  the  subject  by  stat- 
ing: *^he  witness  was  not  Interrogated  about 
any  matter  not  brought  out  by  the  defend- 
ant The  state  had  the  written  statement  of 
the  witness,  but  It  only  related  to  the  killing, 
which  she  had  testified  about  on  direct  ex- 
amination for  the  defendant"  The  written 
statement  was  not  introduced  nor  offered  tn 
evidence,  and  not  shown  by  this  record. 

[4]  The  Indlctmoit  charged  that  amKlIant 
killed  deceased  by  shooting  him  with  a  pistol. 
The  court,  in  submitting  murder  In  the  second 
degree,  used  tibe  word  "gun"  liutead  of  "pis- 
tol." Er&a  it  the  court's  using  the  word 
"gun"  instead  of  "pfstol**  was  error,  it  was 
immaterial,  as  appellant  was  acquitted  of 
murder  in  the  second  degree,  and  convicted 
of  manslaughter  only.  Tn  his  charge  sub- 
mitting manslaughter  he  did  not  use  the  word 
"gun."  Under  our  decisions  a  gun  Is  a  pistol 
and  a  i^ol  a  gnn.  In  no  event  was  the 
court's  charge  error.  Douglass  v.  State,  26 
Tex.  App.  109.  9  S.  W.  489,  8  Am.  St  Rep. 
469;  Brown  r.  State,  43  Tex.  Gr.  R.  296,  65 
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S.  W.  029 ;  Monk  SUte,  27  Tex.  App.  450, 
11  &  W.  460 ;  Johnson  t.  State.  29  Tex,  App. 
162,  16  S.  W.  647 ;  Hemandes  T.  State^  82 
Tex.  Cr.  a  271,  22  S.  W.  972. 

[6, 1]  Ai^llant  requested,  and  the  court  re- 
fnBed  to  give,  his  special  charge  to  this  ef- 
fect: "If  you  flhd  the  confession  of  defendant 
was  not  Toluntarily  made,  or  made  without 
a  full  understanding  of  the  nature  of  It,  you 
will  disregard  such  confession,  and  consider 
it  for  no  purpose."  This  case  was  tried  some 
time  after  the  act  of  April  6,  1013  (Acts  33d 
L^.  c.  138),  amending  articles  736,  737,  743, 
and  adding  737a  to  our  Code  of  Orlminal 
Procednret  was  in  foTc&  These  articles,  as 
amended,  in  effect  require  the  court  to  sub- 
mit his  charge  to  the  attorneys  for  both  aides 
after  the  evidence  Is  concluded  and  before 
the  argument  beginB.  The  record  does  not 
disclose  that  this  was  not  dona  In  this  caae, 
and  we  must  therefore  presume  it  was.  The 
record  further  does  not  disclose  that  appel- 
lant, at  the  inroper  time^  made  any  objection 
to  the  court's  <diarge.  Nor  does  hia  bill  to 
the  refusal  of  the  court  to  i^ve  bis  said  qpe- 
dal  charge  show  that  it  was  presented  to  the 
court  before  the  argumcmt  was  begun.  If 
such  was  Oie  caae,  the  bill  should  show  It 
His  tdll  to  tbe  refusal  of  the  court  to  give 
this  charge  was  not  filed  vntU  Nov^ber  18, 
1913.  The  term  ot  court  at  which  ajweUant 
was  tried  adjourned  August  31,  lOlS.  Judg- 
ing by  the  recozd  In  tlds  and  other  matters, 
we  conclude  appellant  did  not  request  this 
charge  before  the  court's  charge  was  read  to 
tlie  Jury,  and  betore  the  argument  began. 
Under  the  circumstances  we  take  it,  the  mat- 
ter is  not  shown  in  such  way  as  to  authorise 
this  court  to  review  the  question. 

[7]  But  even  If  we  could,  the  evidence  was 
so  overwhelming  that  appellant  did  volunta- 
rily make  said  written  confession  and  under^ 
stood  it  that  the  court's  refusal  to  give  it  Is 
not  of  such  grave  Importance  as  would  au- 
thorize or  require  this  court  to  reverse  this 
case.  The  state  proved  positively  and  an- 
equtvocally  by  four  witnesses,  the  district 
attorney,  the  sheriff,  the  court  stenographer, 
and  another-  witness,  that  appellant — after 
the  proper  warning,  and  the  confession  itself 
also  so  shows — voluntarily  made  and  signed 
said  written  confession.  Tbat  It  was  ex- 
plained to  him  and  read  over  to  him  several 
times  before  he  signed  it ;  that  he  understood 
English  and,  In  addition,  that  an  Interpreter 
was  bad,  and  it  was  read  and  explained  to 
him  by  the  Interpreter  in  Spanish,  and  that 
after  all  this  he  signed  It.  He  admitted  that 
he  had  made  a  statement  to  the  district  at- 
torney, and  that  he  signed  it  He  said  In  his 
testimony  It  was  not  read  over  to  him  and 
then  he  said  it  was  read  over  to  him.  Taking 
all  the  testimony  on  the  subject,  it  so  over^ 
whelmlngly  shows  appellant  made  and  under- 
stood It  and  voluntarily  signed  It  as  to  make 
it  unnecessary  to  give  his  special  charge. 


WlUIams  T.  State,  60  Tex.  Cr.  R,  466,  182  S.  ■ 
W.  346.  Besides,  if  appellant's  testimony 
raised  the  question  at  all,  it  was  so  weak, 
trivial,  and  light  and  its  application  bo  re- 
mote as  that  the  court  was  not  required  to 
give  his  said  special  charge.  Davis  v.  State, 
28  Tex.  App.  660,  18  S.  W.  994;  Bishop  v. 
State,  48  Tex.  390 ;  Cunningham  v.  State,  17 
Tex.  App.  89;  Blam  v.  State,  16  Tex.  App. 
34;  Leeper  v.  SUte,  27  Tex.  App.  694,  11 
S.  W.  044 ;  Treadway  v.  State,  144  S.  W.  667. 
668,  and  cases  there  cited.  Other  cases  might 
also  be  cited,  but  we  deem  it  unnecessary. 

[I]  Appellant  asked  'some  other  special 
charges.  It  Is  unnecessary 'to  state  or  discuss 
them.  Wherever  any  Issue  was  raised  which 
was  necessary  to  be  submitted,  the  court 
sufficiently  did  so  In  his  main  duirgx^  The 

verdict.  ''We  the  Jury  find  the  Defanda  

Onilty  of  Uan  Slaughter  and  Assess  his  pun- 
ishment at  two  years  In  the  State  Peniten- 
tiary. [Signed]  D.  W.  Bradford  Tourman," 
was  clearly  sufficient,  and  the  court  did  not 
wt  in  not  arresting  the  Judgment  as  moved 
by  appellant  McGee  t.  State,  89  Tex.  Gr. 
B.  19(^  46  B.  W.  709,  and  cases  tbere  dted, 
and  many  other  cases  too  numerous  to  cite. 

[I]  The  Suspended  Sentence  Act  of  April 
8,  1918,  p.  262,  was  held  void  in  Be  parte 
Marsha)!,  161  8.  W.  112,  and  as  has  many 
times  recently  been  held  by  this  court,  the 
court  correctly  tolA  the  Jury  to  assess  the 
penalty,  instead  of  merely  finding  the  appel- 
lant gidlty,  and  the  court  then  Itself  after^ 
wards  ossesBlng  the  punishment  No  reversi- 
ble error  is  shown  in  this  coaa  and  the  Judc- 
ment  will  be  affirmed. 


VULDBOW  v.  8TATB.   <Na  2881.) 

(Court  of  (Criminal  Appeals  of  Texas.  Apdl  1. 
1914.    Bebearing  Denied  April  28^ 
19140 

L  HaBBA*  Ck>BPDI  a  BO*>-TaiB  VOB  Ateu- 

OATION. 

Where  accused  was,  on  Hay  ISth.  indicted 
for  murder  and  Imprisoned  under  a  capbs  issued 
upon  the  indictment,  and  on  the  same  day  his 
trial  was  set  for  June  2d,  and  a  special  venire 
ordered  and  Issued,  and  subsequently,  because 
of  some  defect  In  the  lodictmeDt,  a  new  indict- 
ment was  returned,  the  trial  of  which  was  set 
for  the  same  day  as  under  the  previous  Indict- 
ment, the  court  did  not  er^  In  denying  a  writ  of 
habeas  corpus  applied  for  on  the  morning  of 
Jane  2d,  after  the  venire  bad  been  summoned 
and  were  in  attendance ;  no  snffident  reason  be- 
ins  shown  why,  if  he  desired  a  bearing  on 
habeas  corpus,  he  did  not  sooner  apply  therefor. 

[Bd.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  |  48;  Dec.  Dig.  i  60.*] 

2.  Cbiminai.  Law  ({  690*)— Oohtxhuasok  — 

GaODNDS. 

Where,  on  a  trial  for  homldde,  after  the 
denial  of  a  writ  of  habeas  corpus  applied  for  on 
the  day  the  case  was  set  for  trial,  defendant 
moved  for  a  continoance  on  t^e  groimd  tbat 
various  attorneys  had  been  employed,  but  had 
not  had  time  to  investigate  the  acta,  that  a 
large  number  of  the  witnesses  for  the  state  were 
related  to  deceased,  and  had  agreed  not  to  tell. 
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and  wonM  not  tell,  hti  attorneys  what  their 
testimonj  would  be,  that  be  bad  a  light  to  bail, 
and  that  a  hearing  under  habeas  corpus  was  the 
only  available  method  of  finding  out  what  such 
witnesses  would  testify,  the  oonrt  did  not  err 
in  denyiiv  a  continuance. 

(Ed.  Note.— For  other  cue%  act  Orlminal 
X^w,  Cent.  Die  H  1816,  181?;  Dee.  Dig.  | 
5»0.*] 

8.  Cbihinu  Law  d  1001*)— SusnEiraioir  of 

SXNTENCK— PBOCEDURE. 

Under  Act  Feb.  11,  1918  (Acts  tSd  Leg.  c 
7),  requiring  a  defendant  seeking  to  take  ad- 
rantage  of  the  saqwuded  sentence  law  to  file  hia 
swtim  plea  before  the  trial  begins,  such  a  plea 
was  filed  too  late,  and  the  court  was  not  re- 
quired to  submit  it  to  the  Jury,  where  It  was 
Sled  after  the  motion  for  a  continuance  was 
OTemiled.  and  the  selection  of  the  jury  had 
commenced. ' 

tEd.  Note.— For  other  cases,  see  Criminal 
iM.^Cent  Dig.  B  2S54-2ee»;  Dae.  Dig.  | 

4.  HOMXOIDB  (1  169*)— HT1DSH0»— &B8  OUTJB. 

Accused,  while  attending  a  dance  at  a  pii* 
Tate  house,  stepped  out  on  the  gallery  and 
urinated,  and  was  seen  by  one  ox  the  ladies 
present,  wIkms  hueband  complained  to  him  of 
his  conduct  While  subsequently  dancing  with 
deceaaed's  sister,  he  attempted  to  take  liberties 
which  she  resented,  refusing  to  continue  dancing 
with  him.  Be  asked  one  or  two  other  ladies  to 
dance,  and  cursed  them  for  their  refusal,  where- 
upon a  dispute  and  scuffle  ensued.  In  which  de- 
ceased jerked  accused  out  of  the  door,  whereup- 
on accused  knocked  deceased  off  a  porch  and 
then  shot  Urn.  BtU  that,  on  a  trial  (or  homi- 
cide, testimony  as  to  what  occurred  on  the 
gallet7  and  in  connection  with  that  matter  and 
as  to  what  occurred  while  accused  was  dancing 
with  deceased's  sister  was  admisslhle,  as  it  was 
a  part  of  the  tzansactlon,  and  all  of  his  miscon- 
duct was  the  cause  ot  the  others  attempting  to 
^t^hhn  out  of  the  room,  and  of  the  consequent 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  841-860 ;  Dec.  Dig.  fi  169.*] 

ft.  CuianAL  Law  (|  964*)— Apfui>-Bxskbva- 
noii  OF  GsoiTKiM  or  Bbtxbw— Motion  fos 
New  Tbiaj- 

A  motion  for  a  new  trial  complaining  of 
the  eiring  and  refusing  of  Instructions,  which 
merely  quoted  them,  inthoot  stating  why  the 
refused  instnictions  should  have  been  giTSn,  or 
pointing  out  any  objection  in  the  InB&uctions 
objected  to,  was  too  general  to  require  conrider- 
atiott. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Oant.  Dig.  ||  2841«  286^-^867;  D«l  Dig. 
1  954.*] 

&  CaniiifAX.  Law  (|  823*)— Instrtjctions  — 
CuBX  BT  Other  iNffrBtrcrioNS. 

On  a  trial  for  homicide,  an  Instruction 
tiist,  if  deceased  struck  accused,  causing  pein 
or  bloodshed,  and  creating  in  accused's  mind 
sudden  passion  rendering  him  incapable  of  cool 
reflection,  and  If  he  killed  deceased  under  such 
Influence  of  passion,  to  find  blm  guilty  of  man- 
slaughter, and  that,  if  any  act  done  by  deceased 
or  others  acting  with  deceased  or  alone  created 
a  ndden  passion  rendering  his  mind  Incapable 
of  cool  reflection,  to  find  him  guilty  of  man- 
alaoAter,  was  not  objectionable  as  requiring  a 
oonnetioii  fm  nanslaoghter,  though  accused 
did  not  intend  to  kill,  or  acted  in  self-defense, 
where  tiie  court  also  charged  that,  if  he,  with  a 
deadly  weapon,  or  instrument  reasonably  cal- 
culated to  produce  death  tn  a  sudden  passion, 
•rcmed  by  adequate  eanae,  and  not  In  defense  of 
hiiDsdt  shot  or  stm<A  deceased  thereby  killing 
nin,  be  was  guilty  of  manslaughter ;  that  if  an 
Instrument  by  which  a'  homicide  was  committed 


was' one  not  likely  to  prodnoe  death,  It  waa 
not  to  be  presumed  that  death  was  designed,  un- 
less, from  the  manner  of  its  use,  such  intention 
appeared;  that,  where  a  homicide  occurred  un- 
der  the  infiuence  of  sudden  passioQ,  by  the  use 
of  means  not  in  their  nature  calculatKl  to  pro- 
duce death,  the  killer  was  not  guilty  of  homi- 
cide, unless  there  waa  an  Intention  to  kill,  but 
might  be  guilty  of  assault  and  battery,  and.  In 
addition,  charged  as  to  reasonable  doubt,  both 
as  to  the  offense  and  as  to  the  grade  of  offense, 
and  fully  and  completely  charged  self-defense 
in  every  way  raised  by  the  evidence,  though 
such  instrucnon  alone  would  probably  be  bud- 
ject  to  such  objections. 

(Ed.  Note.— For  other  cases,  see  Criipinal 
Law,  Cent  Dig.  i|  1992-1096,  8168;  Dec,  Dig. 
182^.*] 

Appeal  from  District  Court,  Milam  Conn- 
ty;  J.  a  Scott,  Judge. 

Boyd  Moldivw  wu  oonvicted  of  suu- 
alanghter,  and  lie  appeals.  Afilrmed. 

Bobert  I^lee  and  H^denKm,  BOdd  ft  Olllis, 
all  of  Gameron,  for  appellant  0.  O.  Lane, 
AflBt  Atty.  Gen.,  for  the  State. 

PEBNDERGAST,  P.  J.  On  a  trial  for 
mnrder  appellant  was  convicted  of  man- 
slaughter, and  his  punishment  assessed  at 
the  lowest  prescribed  by  law. 

[1,  2]  On  Saturday  sight.  May  10, 1918,  ap- 
pelant killed  George  WIlliamB,  and,  as  a 
part  of  the  same  transaction,  and  Immediate- 
ly thereafter,  he  also  killed  Cnrtls  Bland. 
The  killing  occurred  In  MUam  county,  abont 
22  miles  from  Cameron,  the  county  seat 
The  next  day,  Sunday,  be  went  to  Cameron, 
surrendered  to  the  sheriff,  and  was  placed 
in  jail.  On  Monday  following,  complaint 
was  duly  filed  against  him  before  the  justice 
court  at  Cameron,  charging  Mm  with  the 
mnrder  of  said  Williams.  The  district  court 
was  then  in  session.  On  May  l&tb  the  jus- 
tice entered  an  order  admitting  appellant 
to  balL  It  seems  he  did  not  then  make  bond. 
No  reason  is  shown  why  he  did  not  On  the 
same  date  the  grand  Jury  returned  two  bills 
of  Indictment  against  him,  one  charging  him 
with  the  murder  of  said  Williams,  the  other, 
of  said  Bland.  Capiases  in  each  case  were 
doly  issued  and  served  on  blm,  and  he  was 
then  confined  In  jail  under  each  capias.  On 
the  same  day  his  trial  for  the  mnrder  of  Wil- 
liams was  set  for  Jtme  2,  1913,  and  a  special 
venire  of  100  men  ordered  and  Issued,  re- 
turnable May  80th.  Because  of  some  defect 
in  the  first  indictment  against  him,  on  May 
2lBt,  the  grand  jury  preferred  another  in 
lieu  of  the  first,  charging  the  mnrder  of  said 
Williams.  This  case  was  set  for  trial  for  the 
same  day  as  nnder  the  previous  Indictment, 
June  2, 1918,  and  a  special  venire  of  100  men 
ordered  and  issued,  returnable  May  30tb. 
The  latter  venire  was  duly  executed  by  the 
sheriff,  returned  within  the  time,  showing 
that  93  ont  of  the  100  men  ordered  summon- 
ed bad  been  summoned  and  were  In  attend- 
ance tjt  ot>edience  ttereto  on  June  2,  1918. 
The  ease  against  blm  for  Uie  nmrder  of 
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Bland  had  not  be«n  set  for  trial.  Some  time 
on  the  morning  of  June  2d,  appellant  present- 
ed his  petltlOD  for  writ  of  habeas  corpus  to 
Judge  Scott,  presiding  Judge,  who,  It  seems, 
at  once  granted  the  application,  and  ordered 
the  sheriff  to  produce  him  thereunder  at 
9:30  o'clock  that  morning.  The  district  at- 
torney at  ODce  made  a  motion,  for  various 
reasons,  shown  by  It,  asking  the  Judge  to 
deny  said  writ  of  habeas  corpus  and  a  hear- 
ing at  that  time  on  It.  and  proceed  to  the 
trial  of  the  case  before  the  Jury.  The  court 
heard  the  matter  and  the  evidence  there- 
abouts, and  on  the  same  day  rescinded  his 
order  granting  the  writ  of  habeas  corpus  and 
hearing  thereunder  and  directing  that  the 
writ,  or  application  for  said  liabeas  corpus, 
would  be  heard  at  some  later  date,  as  early 
as  the  business  of  the  court  would  penult. 
Thereupon  appellant  duly  excepted,  and  ask- 
ed till  next  morning  to  file  his  application  tor 
a  continuance,  which  was  granted.  On  the 
next  morning  appellant  made  a  motion .  to 
continue,  claiming  substantially,  in  effect, 
that,  while  Tarioiia  attorneys  had  been  at 
once  employed  by  appellant,  some  of  than 
had  been  mgaged  in  the  trial  of  cases  In  said 
court,  and  did  not  have  much  time  to  Investi- 
gate the  fiiets  €f  the  case;  tiiat  a  la^  num- 
ber of  the  wlbiesses  tor  the  state  were  the 
kinsfolk  of  the  deceased,  and  that  they  had 
agreed,  among  themselvea,  not  to  tdl,  and 
would  not  tell,  appellant's  attorneys  what 
their  testimony  would  be,  and  thiU;  he  bad  a 
rl^t  to  ball  and  to  be  on  bail  while  this  case 
was  being  tried;  and  that  the  hearing,  un- 
der the  habeas  corpus,  was  practically  their 
only  available  method  of  finding  out  what 
the  testimony  of  ttie  said  state's  witnesses 
would  be. 

Under  the  dicumstancee  and  facts  of  this 
case,  the  court  did  not  err  In  declining  to 
hear  the  case  on  habeas  corpus,  when  an  ap- 
plication to  him  for  that  purpose  was  first 
made  on  the  very  day  the  case  was  set  for 
trial,  and  a  special  venire  had  been  duly 
ordered  and  were  In  attendance.  No  suffi- 
cient reason  whatever  is  shown  why,  if  ap- 
pellant desired  a  hearing  on  hab^s  corpus, 
he  did  not  sooner  apply  therefor.  There  was 
ample  time  for  him  to  have  done  so  and  had 
a  hearing  if  It  was  so  Important  to  him  that 
he  should.  This  case  does  not  come  within 
the  rule  In  the  case  of  Streight  v.  State,  62 
Tex.  Cr.  R.  471,  138  S.  W,  742.  There  the 
application  for  habeas  corpus  had  been  ap- 
plied for  some  time  before  the  trial,  and  as 
soon  as  It  could  reasonably  have  been  done 
after  indictment  found,  and  no  sufficient  or 
good  reason  was  shown  why  the  habeas  cor- 
pus hearing  in  that  case  was  not  had  before 
the  day  the  case  was  set  for  trial.  In  that 
case  we  said :  "Of  course,  the  court  should 
not  permit  continuances  to  be  secured  by 
merely  Sling  an  application  on  the  .day  set 
for  trial  of  a  case,  or  so  short  a  time  before 
that  day  as  to  render  It  impossible  to  hear  It 


before  the  day  set  for  thfi  triaL"  What  we 
then  said  particularly  applies  to  this  case. 
The  court's  action  in  declining  at  the  time 
to  hear  the  -case  on  habeas  corpus  and  there- 
by continue  the  case  was  correct  Ndttaer 
did  the  court  err  in  not  continuing  It  on  ap- 
pellant's said  motion.  Greewell  r.  Stat^  14 
Tex.  App.  1. 

[t]  When  appellant's  motion  for  a  contiira- 
ance  was  overruled  on  the  morning  of  June 
Sd,  the  cause  proceeded  to  trial,  and  the  Jury 
was  duly  selected  and  impaneled.  After  the 
case  had  thus  gotte  to  trial,  some  time  the 
next  day,  and  before  the  Indictment  was 
read,  and  ajip^lant  entered  his  plea  of  not 
guilty,  he  filed  a  sworn  plea  seeking  to  have 
his  sentence  suspended  in  the  event  he  was 
convicted  of  manslapfl^ter.  This  (dearly 
was  filed  too  lat^  and  the  court  was  not 
required  to  submit  that  plea  to  the  Jury  for 
a  finding.  The  statute  itself  (Act  Feb.  11, 
1918,  p.  8)  expressly  requires  Oat,  when  ap- 
pellant seeks  to  take  advantage  of  the  sus- 
pended sentence  law  he  shall  file  his  sworn 
plea,  and  must  file  it  "betbre  the  trial  be- 
gins" In  order  to  avail  Mmself  of  it  It  is 
too  late  if  he  wvlts  tiU  after  the  trial  b^slna 
before  he  files  such  plea.  Williamson  v. 
State,  163  S.  W.  436.  See.  also.  Roberts  v. 
Stete,  1S8  S.  W.  1003;  Baker  v.  State,  158  S. 
W.  998;  Potter  v.  State,  1C9  S.  W.  846; 
Monroe  v.  State,  157  S.  W.  165;  King  v. 
State,  162  S.  W.  890.  Without  question,  the 
trial  of  this  case  began  as  soon  as  the  court 
overruled  appellantfs  motion  for  oontlnnanoe 
and  forced  him  to  trial  and  the  selection  of 
the  Jury  began.  G.  G.  P.  arts.  664,  ffia,  608. 

It  Is  unnecessary  to  give  an  wtended  stete- 
ment  of  the  evidence  in  this  case^  or  of  the 
testimony  of  the  respective  wibiessea.  In 
some  matters  the  testimony  was  conflicting. 
Taking  it  all.  It  Justified  the  Jury  to  believe, 
and  was  amply  sufficient  to  show,  that  there 
was  a  little  ne^hborhood  dance  at  the  house 
of  Mr.  Farlett,  a  relative  of  the  deceased,  on 
said  Saturday  night.  May  10,  1918.  Appel- 
lant did  not  live  In  tiiat  n^ghborbood,  bnt 
quite  a  distance  away  In  another  neighbor- 
hood, and  was  not  invited  to  aald  party  by 
anybody  directly  connected  therewith.  He 
heard  of  the  party  while  he  was  at  Rosebud, 
and  left  Rosebud  in  the  night,  went  to  his 
home,  and  after,  or  about  9  o'clock  that 
night,  started  to  the  party,  reaching  it  about 
11  o'clock,  and  after  the  dance  had  ended 
and  part  of  the  guests  had  gone  home.  He- 
fore  leaving  Rosebud,  he  proceeded  to  pro- 
vide himself  with  a  bottle  of  whisky,  and, 
when  he  got  to  his  home.  Just  before  starting 
to  the  party,  he  further  proceeded  to  load  up 
with  a  large  six-shooter,  and  took  with  him 
at  the  same  time  said  bottle  of  whisky. 
While  going  from  his  home  to  the  party,  he 
proceeded  further  to  "tank  up"  on  the  whis- 
ky. He  was  a  stranger  practically  to  Mr. 
Farlett  and  the  whole  company  dancing. 
There  were  only  three  or  four  ladlea  in  the 
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whole  crowd  wbo  danced  at  all — peorbape  not 
eicefdliU  three.  There  were  rery  few  ladles 
at  the  party.  All  three  of  theee  ladles  wbo 
daoced  were  the  alateTB  of  the  deceased.  It, 
seems  that  the  party  "brote  up**  at  flrst  be- 
ciQBe  the  moatdaiis  were  not  paid  what  they 
tbon^t  was  agreed  to.  Appellant  Induced 
Ur.  Failett  to  let  the  danoe  be  renewed,  he 
(appdlant)  paying  the  musicians  what  they 
daimed.  and  ant^Llant  stated  to  Mr. 

Firlett  he  bad  oome  a  long  distance  to  the 
dance,  and,  under  the  circa mstances,  desired 
to  dance.  Mr.  Farlett  agreed  to  this.  The 
room  was  thereupon  cleared  ont,  some  of  the 
goests,  among  them  one  of  appellant's  sisters, 
wbo  had  retomed  home,  was  sent  tor,  and 
■he  returned  to  the  dance.  After  dancing 
awhile,  appellant,  it  seems,  desired  to  uri- 
nate, and  proceeded  to  step  oat  on  the  gal- 
lery of  the  very  small  house  and  urinated  on 
the  gallery  very  near  the  door  of  the  room 
where  the  dancing  occurred.  White  so  uri- 
nating, Mr.  Farlett  took  Mrs.  Knouse,  one 
of  the  deceased's  sisters,  and  a  little  girl 
out  on  this  gallery  to  get  a  drink  of  water, 
the  drinking  water  being  kept  out  there. 
When  they  stepped  out  on  the  gallery,  Mr. 
Farlett,  and,  it  seems,  Mrs.  Knouse,  too,  saw 
appellant  urinating  on  the  gallery.  She  and 
the  little  girl  at  once  returned  in  the  room, 
and  Mr.  Farlett  complained  to  appellant  of 
his  conduct.  Appellant  went  back  into  the 
house,  and  the  dance  was  resumed,  and  Mlaa 
Bettie,  another  sister  of  deceased,  danced 
with  him.  During  the  dance  with  her,  he 
attempted  to  take  liberties  with  her  person, 
which  she  resented,  and,  because  of  his  con- 
duct, she  refused  longer  to  dance  with  him, 
and  took  her  seat  He  tried  to  force  Miss 
Addle  Farlett,  the  sister  of  the  host,  and  also 
a  kinswoman  of  the  deceased,  to  dance  with 
blDL  She  declined,  telling  him  she  didn't 
dance  at  all,  and  hadn't  danced  that  night 
with  any  other.  He  took  hold  of  her  arm  and 
tried  to  pull  her  out,  and  she  bad  to  bold  to 
the  door-fadng  to  preroit  bis  pulling  her  ont 
on  the  floor,  and,  when  be  did  not  succeed,  be 
said  to  her:  "God  damn  you,  there  ain't 
a  damned  decent  girl  in  the  bouse."  Ap- 
pellant then  tried  to  get  another  sister  of  the 
deceased  to  dance  with  blm.  Miss  Bettie 
Williams  testified:  "I  beard  him  when  be 
asked  my  sister  to  dance  with  him.  He  ask- 
ed her  to  dance  with  blm,  and  she  told  blm 
that  sbe  had  four  partners,  and  be  says, 
'loQ  baTO  a  hell  of  a  lot  of  partners,  take 
four  damn  partners  and  go  to  hell  with 
them ;'  and  then  Mr.  Farlett  asked  him  please 
not  to  be  cursing  the  girls  any  more;  and 
tben  Mr,  Mnldrew  said  he  came  to  blm  like 
a  white  man  and  got  him  to  let  him  dance^ 
and  be  bad  paid  $1.1C,  and  be  would  do  as 
he  damned  please;  and  so  thai  my  brother* 
in-law.  Mr.  Knouse.  told  blm.  If  be  had  paid 
fl.15,  to  go  aliead  and  danoe,  and  not  be 
msiog  the  glHs.  Mr.  Mnldiew  tben  says, 
'Ton  damn  stm  of  a  Utcb,  yon,  if  yon  take  It 


np,  Inst  follow  me  onV  and  Mr.  Kaoiam  tosft 
np,  and  thai  my  ststw  idie  stepped  in— my 
sister  was  his  wife — and  she  stepped  in  be- 
tween them,  and  Mr,  Huldrew  hit  Mr.  Knousft 
orer  her  shoulder,  and  tben  hit  her  twice, 
and  then  hit  my  grandma  (an  old  lady  about 

80  years  old)  and  knocked  her  under  the 
tabl^  and  my  brother  George  was  etandlns 
at  the  Dumtelboard,  and  rtioTed  Ur.  Unldrew 
towards  the  door.  My  brother  bad  not  come 
np  and  said  or  done  anything  before  my 
grandmother  was  struck,  and  thai  all  the 
crowd  rushed  in  that  comer  where  tbey 
were  baring  the  scuffle,  and  then  my  brother 
stuped  around  the  crowd,  and  Mr.  Mnldrew 
caught  hold  of  him  on  the  left  arm  and  jerk- 
ed blm  ont  <MC  the  door,  and  th^  went  ont 
of  the  dora  togethor,  and  I  followed  them 
outdoors,  and  I  saw  Bar,  Muldrew  fcnodc  my 
brother  off  of  the  porch,  and  then  he  Jump- 
ed down  and  shot  him,  I  could  not  t^  what 
he  hit  him  with  when  he  knocked  him  off  of 
the  porch.  My  brother  fell  right  at  the 
corner  of  the  porch,  and  Mr.  Muldrew  Jump- 
ed off  there  at  the  edge  where  be  knocked 
him  off  at."  Other  witnesses  testified  sub- 
stantially as  did  Miss  Bettie  WiUlams.  The 
witnesses,  even  the  doctor,  differed  as  to 
whether  any  of  appellant's  shots  from  his 
pistol  at  deceased  after  be  knocked  blm  down 
struck  deceased.  Some  said  one  of  the 
woimds  on  deceased's  head  was  caused  by 
one  of  the  balls  striking  a  glancing  shot. 
Others  that  all  the  wounds  on  deceased's 
bead  and  face  were  caused  by  some  blunt 
instrument  It  was  reasonably  shown  none 
of  the  t>aUs  entered  deceased's  body.  The  de- 
ceased never  regained  consciousness  after  be- 
ing at  least  knodced  in  the  bead,  if  not  shot 
by  appellant.  Appellant  shot  more  than  once 
at  the  deceased  after  he  bad  knocked  blm  in 
the  head  and  knocked  him  down,  and  re- 
treated to  his  buggy  bitched  immediately  In 
front  of  the  house,  and,  wlille  getting  in,  or 
Just  after  getting  in,  the  young  man  Bland, 
whom  appellant  killed,  and  who  was  an  as- 
sociate of  the  deceased,  and  it  seems  lived 
with  the  deceased's .  family,  at  the  time  ran 
out  to  intercept  ai^iellant,  and  thereupon  ap- 
pellant proceeded  to  shoot  and  kill  him  In- 
stantly. 

[4]  Appellant  objected  to  the  testimony  of 
Mr.  Farlett  and  several  others  about  blm  uri- 
nating and  what  occurred  thereabouts,  and 
to  the  tesUmony  of  Miss  Bettie  Williams  to 
the  effect  that  while  sbe  was  dancing  with 
appellant,  he  tried  to  take  adTantage  of  her, 
as  shown  above.  There  is  no  question  but 
that  all  of  this  testimony  was  admissible  in 
this  case.  It  was  a  part  of  the  transaction, 
and  all  of  appellant's  said  misconduct  to- 
gether was  unquestionably  the  cause  of  the 
deceased  and  others  attempting  to  put  him 
ont  of  the  room  and  aiH»ellant  killing  de- 
ceased. Stanley  r.  State,  44  S.  W,  619;  Bl- 
more  v.  State,  78  S.  W.  62^;  Moore  t.  State, 

81  Tex.  Cr.  B.  284.  20  &  W.  668;  Washing- 
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ton  T.  State,  IB  Tex.  App.  621,  OS  Am.  Bep. 
387;  Cox  T.  State,  8  Tex.  App.  254,  S4  Am. 
Rep.  746 ;  Means  t.  States  10  Tex.  App.  Id, 
88  Am.  Itep.  640. 

[I]  Appellant  requested  sevfiral  special 
charges,  which  were  refused.  He  also  ex- 
cepted, In  his  motion  for  new  trial,  to  some 
pttragrapha  of  court's  charge.  The  only  way 
he  attempts  to  raise  tbeae  questions  is  by 
quoting  the  requested  charges  and  quoting 
the  paragraphs  objected  to,  and  not  stating 
In  any  way  why  these  special  ebaiges  should 
be  given,  nor  pointing  out  any  objection  to 
the  portions  of  the  court's  charge  objected  to. 
It  has  been  so  long  and  well  settled  by  the 
uniform  dedslona  of  this  court  that  these 
matters  only  so  raised  and  presented  are- too 
general  to  authorize  or  require  this  court  to 
consldw  them  that  we  deem  it  unnecessary 
to  dte  the  authorities.  But  see  Byrd  v. 
State,  IBl  S.  W.  1068,  and  cases  therein  cit- 
ed; Ryan  v.  State,  142  S.  W.  878;  Berg  v. 
State.  142  S.  W.  884;  Berry  t.  State,  168  8. 
W.  064. 

[I]  However,  appellant  does  pick  oat  one 
paragraph  of  the  court's  diarge  on  maa- 
Blaoghter — (f),  hereafter  quoted — and  com- 
plains that  by  it  the  court  told  the  Jury  to 
convict  appellant  of  manslaughter,  regardless 
of  whether  or  not  he  Intmded  to  Mil  the  de- 
ceased, or  whether  he  acted  In  self-defense. 
If  this  paragraph  was  taken  by  Itself,  it 
probably  would  be  subject  to  appellant's  ob- 
jections. But  it  Is  elemwitary  In  this  state 
that  It  Is  Improper  to  single  out  and  criti- 
cise separate  paragraphs  of  a  charge;  that 
the  whole  must  be  taken  into  consideration ; 
that  In  no  case  of  murder  or  manslaughter 
can  the  charge  of  the  court  be  given  in  one 
paragraph  alone;  It  must  necessarily  and 
properly  be  given  in  many  paragraphs,  and 
this  Is  universally  the  case.  The  court,  in 
submitting  manslaughter,  correctly,  and  In 
accordance  with  the  statute,  told  the  Jury 
what  was  manslaughter  In  every  way  appli- 
cable to  this  case,  and  charged : 

**(e)  If  you  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant, 
with  a  deadly  weapon,  or  Instrument  rea- 
sonably calculated  and  likely  to  produce 
death,  by  the  mode  and  manner  of  its  use.  In 
a  sudden  passion  aroused  by  adequate  cause, 
as  the  same  la  her^  explained,  and  not  In 
defense  of  himself  against  an  unlawful  at* 
tack,  real  or  apparent,  reasonably  producing 
a  rational  fear  or  expectation  of  death  or 
serious  bodily  injury,  did  shoot  with  a  pistol, 
and  did  strike,  hit,  beat,  and  wound  with  a 
pistol,  and  did  strike,  hit,  beat,  and  wound 
with  some  blunt  Instrument,  all  or  any  of 
which  said  weapons  or  instruments  were  rea- 
sonably calculated  and  likely  to  produce 
death  by  the  mode  and  manner  of  their  use, 
and  did  thereby  kill  the  said  George  Wil- 
liams, as  charged  in  the  indictment,  yon  will 
find  the  defendant  guilty  of  manslaughter, 
and  assess  bis  punishment  in  the  state  penl- 


toittary  for  any  term  of  not  less  Uun  two 
nor  more  than  five  years. 

"(f)  It  you  believe  trom  the  evidence  Uiat 
the  deceased  struck  the  defendant  a  blow 
or  blows  which  caused  him  pain  or  blood- 
shed, and  the  said  blow  or  Mows  created  in 
the  mind  of  the  d^endant  sudden  paasloa 
which  rendered  his  mind  incapable  tt  cod 
reflection,  and  that  he  killed  deceased  under 
such  influence  of  passion,  you  will  find  him 
guilty  of  mauslaugfater.  Or,  if  yon  btilsTe 
from  the  evidaice  that,  from  any  act  <a  acts 
done  by  the  deceased  or  1^-  any  others  acting 
with  deceased  or  acting  alone,  dtber  In  the 
house^  on  the  gallery,  or  In  the  yard  prior 
to  or  at  the  time  of  the  killing;  and  that  said 
act  or  acts,  or  asy  of  ttiem,  it  tben  we» 
any  such,  created  in  the  mind  of  the  defend- 
ant sudden  passion  which  mdeved  his  mind 
incapable  of  cool  rellectloiit  yon  wlU  And  Urn 
guilty  of  manalaagliter.  And  In  passing  oik 
ou  tlie  condition  of  tlie  detendanf  s  mind  at 
the  time  of  the  kUllng,  you  may  consider  the 
evidence  of  such  Mow  ox  Vioww,  it  any,  here- 
tofore submitted  to  yon. 

"IV. 

**(a)  Tb»  instrument  or  means  by  which 

a  homicide  is  committed  are  to  be  taken  into 
conalderatien  in  Judging  of  the  Intent  of  tb» 
party  offending;  if  13te  Instromott  be  one 
not  likely  to  produce  death,  It  Is  not  to  be 
presumed  that  deat2i  was  designed,  onless 
from  the  manner  in  wUcb  it  was  used  such 
Intentikm  evidently  appears.  So,  in  this  case, 
if  yon  beUere  from  the  evidence  that  the  In- 
stromoit  or  instruments  used  were  not  like- 
ly to  produce  death  In  the  mode  and  manner 
of  their  use,  then  yon  are  instructed  that 
you  could  not  presume  that  death  was  de- 
signed, unless  you  believe  from  the  evidence 
from  the  manner  in  which  said  Instnimeota 
were  used  sudi  intention  evidently  appears. 

"(b)  Where  a  homicide  occurs  nnd^  the 
influence  of  sudden  passion,  but  by  the  use 
of  means  not  in  their  nature  calculated  to 
produce  death,  the  person  killing  is  not 
deemed  guilty  of  homldde,  unless  it  appears 
that  there  was  an  intention  to  kiU,  tint  the 
party  from  wh<^  acta  death  resulted  may 
be  prosecuted  for  and  convicted  of  any  grade 
of  assault  and  battery.  So,  in  this  case,  if 
you  believe  from  the  evidence  that  the  de- 
fendant killed  the  deceased,  but  you  further 
believe  that  the  means  as  used  were  not,  in 
their  nature,  calculated  to  produce  death, 
then  you  will  flnd  the  defendant  not  guilty 
of  homldde,  unless  yon  believe  from  the  evl- 
deice  there  was  an  intention  on  the  part  of 
defendant  to  kill;  but  you  could,  undw  this 
submission,  find  the  defendant  guU^  of  an 
a^avated  assault  and  Iwttery,  and  assess 
his  punishment  by  a  fine  of  not  less  than  $25 
nor  more  than  (1,000,  or  imprisonment  in 
the  county  Jail  not  less  than  one  month  nor 
more  tdian  two  years,  <Nr  b7  both  snch  Una 
and  Impriatmment" 
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In  sddltton  to  tUa,  tbe  court  duuved  tlie 
icMnwUe  doobt  betweui  nmrder  in  each 
degree  and  manalaugbter,  and  also  between 
jnandanghter  and  ascniTated  awanlt,  and 
told  tiion  tliat,  If  thegr  had  a  Kastmable 
doubt  as  to  whether  the  offense,  if  any,  was 
ftggrarated  assault  and  battery,  to  glTe  the 
defendant  the  benefit  of  the  doubt,  and  find 
lilm  guilty  ot  no  higher  offense  than  aggra- 
rated  assault  and  battery.  He  then  gave  a 
charge  on  reaaonaUe  doubt  as  applicable  to 
die  whole  case,  and  folly  and  comidetely 
cbaxged  self-defense  in  favor  of  appellant  In 
every  way  raised  applicable  to  the  eridenca 

Under  the  drcomstancea  of  this  case,  and 
taking  the  charge  of  the  court  as  a  whole* 
It  Is  our  opinifm  that  the  eriti<dam  of  the 
paragraph  at  the  court's  charge  by  amiel- 
laot  does  not  authorize  or  require  this  court 
to  rererse.  C  C.  P.  art  748,  bef<ffe  the  re- 
coit  amendment  thmeof;  Gbilds  t.  State, 
35  Tex.  Cr.  R.  673,  M  S.  W.  969;  McGrath 
V.  State,  35  Tex.  Cr.  B.  420,  34  S.  W.  m. 
Ml;  Smith  t.  State,  48  Tex.  Or.  a  260.  St) 
8.  W.  817 ;  FMter  t.  Stat^  61  Tex.  Gr.  R 
77,  100  8.  W.  1169l  And  see,  ftlso,  Puryear 
T.  State.  56  Tex.  Cr.  B.  231,  118  8.  W.  1042; 
Davis  T.  State,  67  Tex.  Gr.  B.  648,  124  8.  W. 
m;  Pratt  t.  State,  69  Tex.  Cr.  B.  I'^t,  127 
S.  ^.  827;  Pratt  t.  State.  59  Tex.  Gr.  Ji. 
«P,  129  S.  W.  364. 

As  Stated  abore,  appeUant's  penalty  was 
aaaessed  at  the  lowest  prescrltwd  1^  law. 

Tbe  Judgment  Is  affirmed. 


MORAN  V.  STATE.    (No.  3059.) 

(Conrt  of  Criminal  Appeals  ot  Texaa.   April  16, 
1914.) 

L  CwMiNAL  Law  ({  519*)~Bvidbnck— Gon- 
naaona—QsiOKiainB  ab  to  Stolen  Pbop- 
xsrr. 

Under  Code  Cr.  Proc.  1911,  art.  810,  pro- 
vidiDg  that  the  confession  of  a  defendant  Bball 
not  be  need  if  made  while  fae  was  in  jail,  anlesfl 
made  in  hia  Toluntary  statement  l>etore  an  ex- 
amining  court,  or  made  in  writing  and  aigned 
by  him,  or  unless,  in  connection  therewith,  he 
makes  statements  of  facta,  found  to  be  ^e, 
which  conduce  to  establish  his  guilt,  such  as 
the  findmg  of  secreted  or  stolen  property,  where 
persons  arrested  for  stealing  a  horse  and  bugf^ 
told  the  owner  where  to  find  the  boggy,  and  it 
was  found  at  the  place  stated,  the  statement 
Was  adndssible,  though  made  while  in  jail  and 
Sot  in  writing. 

lEd.  Note. — For  other  cases,  aee  Criminal 
Uw^Cent  Dig.  H  1163-1174;  Dec.  Dig.  | 

2.  CmnKAZ.  Law  (|  418*)— Btiderce— Statg- 

UITTS  or  CONNtBATOB. 

On  a  trial  for  stealing  a  horse  and  bnggy, 
^ere  it  appeaired  that  accused  and  another 
traveled  together  in  the  buggy,  were  together 
when  it  was  sold,  that  acoused,  at  the  time  of 
tbe  nle,  stated  that  it  was  not  stolen,  and  that 
they  then  went  together  to  the  place  where  they 
wm  arrested,  while  in  poasesaon  of  the  stolen 
bone,  and  that  while  in  jail  they  together  talk- 
ed to  Ae  owner,  the  statement  of  the  other  in 
acenstd^  pnjseuea»  and  acquiesced  in  by  him 


by  silence  at  least,  aa  to  where  tiia  bnggy 
would  be  found  was  admissible  against  accused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  968-972  ;  Dec.  Dig.  jt  418.*] 

8.  Labobnt  (I  78*)— INSTBUCTI0N9— Defense. 

On  a  trial  for  stealing  a  horse  and  buggy, 
accused's  defense  that  he  was  not  a  party  to 
the  original  theft  was  fairly  submitted  by  an  in- 
Btmctiott  that  if  N.  left  accused  and  went  off 
and  himself  hired  or  took  the  property  without 
the  knowledge  or  consent  of  the  owner,  and  if 
accused  was  not  present,  or  if  the  jury  had  a 
reasonable  donbt  as  to  whether  this  was  true, 
to  find  accused  not  guilty. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  f  182;  Dec.  Dig,  j|  7a*] 

Appeal  from  Orlminal  District  Court,  Dal- 
las County ;  Bobt  B.  Seay,  Judgew 

Bart  Moran  was  convicted  of  th^  and  he 
appeals.  Affirmed. ' 

C.  B.  Lane,  Asst.  Atty.  Gen.,  for  tbe  State. 

HARPEK,  J.  Appellant  was  convicted  of 
theft,  and  his  punishment  assessed  at  two 
years'  confinement  in  the  penitentiary. 

[1, 1]  On  the  night  of  the  20th  of  April  J. 
M.  Hark^  had  his  horse  and  buggy  stolen 
from  him.  Appellant  and  one  John  Nelson 
were  found  In  possession  of  the  horse  in 
Ardmore,  OkL,  and  were  arrested  and  jailed. 
Mr.  Harkey  went  to  Ardmore,  identified  his 
horse,  and  talked  to  appellant  and  Nelson 
while  In  jail,  and  they  told  him  where  he 
would  find  his  buggy;  that  it  had  been  sold 
to  Mr.  Johnson  at  I>eDison,  a  newspaper  man. 
He  found  the  stolen  buggy  at  the  place  stated 
by  either  appellant  or  Nelson.  Mr.  B^rkey 
was  not  certain  which  one  told  him,  but  says 
they  were  both  present  engaged  In  tbe  con- 
versation, and  he  then  and  there  was  told 
where  he  would  find  his  buggy,  and  they 
admitted  they  had  taken  It.  This  conversa- 
tion in  the  Jail  was  objected  to  by  appellant 
on  the  ground  that  appellant  was  In  jail;  that 
tbe  confession  was  not  in  writing  and  was 
not  a  res  gestee  statement,  and  witness  was 
not  certain  that  appellant  made  the  statement 
testified,  as  it  may  have  been  made  by  John 
Nelson,  and  appellant  would  not  be  bound  by 
statements  made  by  Nelson,  even  If  the  state- 
ment was  admissible  against  Nelson.  The 
stolen  buggy  having  been  found  in  pursuance 
of  the  confession  or  statement,  the  fact  they 
were  In  jail  and  the  confession  not  In  writing 
would  not  render  It  inadmissible.  Article  810, 
O.  C.  P.,  provides  that  if.  In  connection  with 
such  confession,  he  makes  a  statement  of 
facts  that  are  found  to  be  true,  which  con- 
duces to  establish  his  guilt,  such  as  the  find- 
ing of  stol^  property,  the  confession  Is  ad- 
missible, and  in  this  Instance  the  stolen  bug- 
gy was  found  solely  by  reason  of  the  state- 
ment or  oonferalon  admitted  in  evidence. 
And  it  would  be  immaterial  whether  the 
statement  was  made  by  Nelson  or  appellant; 
they  left  Dallas  togethw  in  the  stol^  buggy, 
wwe  together  in  Denlson  when  the  stolen 
buggy  was  sold,  and  an^ellant  stated,  at  the 
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time  the  rale  ma  nnde  to  Mr.  Johnson^  that 
It  was  not  stolen  property;  they  went  from 
Denlson  to  Aidmore  together,  and  were  ar- 
rested In  charge  of  the  stolen  horse ;  they  to- 
gether talked  to  Bf  r.  Harkey  In  Jail,  and  each 
wonld  be  bound  by  the  statements  mads  by 
each  of  them  in  this  conversation  In  the  pres- 
ence of  each  other,  which  they  each  acqal- 
esced  In,  by  silence  at  least 

[I]  The  defendant  teettfled  to  facts  tending 
to  Aow  that  he  was  not  a  part^  to  ttie  orig- 
inal theft,  and  the  conrt  fairly  submitted 
this  Issue  to  the  jury,  Instructing  tbem :  "Ton 
are  further  Instructed  that  If  one  John  Ntf- 
son  left  this  defendant  and  went  off  and  him- 
self hired  or  took  the  property  wlOiout  the 
knowledge  or  consent  of  t^e  owner,  and  this 
defendant  was  not  present  with  him  at  the 
time  he  took  It,  then  yon  will  And  the  defend- 
ant not  guilty,  or,  if  you  have  a  reaeonable 
doubt  as  to  whether  this  Is  true,  yon  will  give 
the  defendant  the  benefit  of  such  doubt  and 
find  him  not  guilty." 

l^is  submitted  a£BrmatlTely  the  only  de- 
fenidve  issue  made  by  appellant's  testimony; 
and  the  Judgment  Is  affirmed. 


CREACT  T.  STATE.    (No.  2946.) 

(Court  of  C^uninal  App«ate  of  Texas.  April  16, 

1914.) 

1.  CailflNAI.  IiAW   (8  695*)— COHTIHUANOB— 

Absence  or  WmiEss. 

It  was  error  to  deny  a  continuaiice  of  a 
trial  for  seduction  because  of  the  absence  of 
a  iritnesi  by  ■Whom  accused  expMted  to  prove 
that  he  bad  lexoal  intercourse  with  the  prose- 
cutrix before  and  after  the  alleged  otEenBe, 
though  the  state  introdnced  evidence  that  the 
witness  did  not  have  intercourse  with  the  pros- 
ecatriz  at  any  time,  and  wodld  not  swear  to  any 
act  of  hitercourae  before  a  time  long  Bubse- 

?inent  to  the  offense,  it  appearing  on  the  trial 
rom  the  testimony  of  the  prosecutrix  and  oth- 
ers that  he  at  least  had  the  opportunity  to 
commit  the  act. 

[Ed.  Note.— For  other  cases,  see  Criodnal 
Law.  Cent  Dig.  K  IBll,  1823-1827;  Dea  Dig. 
i  69&.*] 

2.  Seduction  (S  40*)  —  Bvidbnce  —  Admissi- 
BiLrrr. 

On  a  trial  for  sedvctioii,  letters  written  by 
the  prosecntrix  long  after  the  offrase,  and  <mC 
Uttle  importance,  were  not  admisdble. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  Jf  72,  76,  79;  Dec  Dig.  |  40.*] 

Appeal  from  District  Court,  Hopkins  Coun- 
ty; Wm.  Plerson,  Judge. 

Jesse  Oreacy  was  convicted  of  seduction, 
and  he  appeals.   Reversed  and  remanded. 

D.  Thornton,  of  Sulphur  Springs,  for  ap- 
pellant 0.  B.  Lane^  Asst  Atty.  Oen.,  for 
the  State. 


PRENDESGA8T,  P.  J.  [1]  Appellant  was 
convicted  of  seduction.  He  was  tried  veir 
soon  after  the  indictment  was  found.  He 
made  a  motion  tor  a  continuance  on  account 
ot  the  absence  of  his  witness  Ed  8uU(m. 


We  ainfc  the  diligence  wwm  amiflj  solBclent 
He  awore  in  hls.motiOD  tOr  continuance  that 
he  expected  to  prore  by  said  witness  tliat 
he,  the  witness,  associated  with  the  prosecn- 
trix in  a  familiar  way,  and  on  or  about  the 
night  ot  January  28, 1011,  and  a  number  cf 
times  before  and  after  that  date,  he  had  sex- 
ual Intercourse  with  her.  In  hearing  appid- 
lant's  motion  fOr-  new  trial  on  said  ground, 
the  state  contested  what  said  witness  would 
swear,  and  introduced  evidence  tending  rath- 
er Btrmigly  to  show  that  Qte  witness  wonld 
not  swear  taiat  be  had  Intercourse  wifih  said 
girl  until  June,-  1912,  and  (ndy  twice  fliere- 
after,  Tlie  state  also  introduced  evidence 
tending,  with  more  or  less  force,  to  show 
that  said  witness  did  not  have  intercourse 
with  the  girl  at  said  times,  even  in  June, 
1912,  and  subseouently.  The  prosecutrix  tes- 
ttfled  that  taie  first  act  of  Intercourse  wltti 
appellant  was  in  January,  1911.  By  taking 
the  testimony  as  a  whole,  without  reciting 
it  and  without  discussing  it  we  beUere  the 
appellant  ought  to  have  had  an  opportunity 
to  have  his  witness  Suttcm  presrait  and 
testify  in  the  case.  Hie  prosecutrix  and 
others  testifled  to  such  a  state  of  &cts  as 
wonld  show  that  the  absent  witness,  at  leaat 
had  the  opportunity,  if  he  did  not  commit 
the  act 

Appellant  vigorously  contests  the  sufficien- 
cy of  the  evidence  and  of  the  corroboration 
of  the  prosecutrix.  As  the  case  must  be  re- 
versed, we  do  not  discuss  these  questions.  It 
may  be  that  on  another  trial,  the  state  can 
Introduce  other  facts  and  drcumstanoes  and 
other  evidence  to  corroborate  the  prosecu- 
trix. 

[2}  We  think  the  letters  of  the  prosecutrix 
proposed  to  be  introduced  were  inadmissible. 
They  were-  so  long  after  the  alleged  offense 
and  of  not  sufficient  importance  to  Justify 
their  introduction  in  evidence. 

There  are  no  other  questions  raised  In  such 
a  way  that  we  can  consider  them.  For  the 
error  In  refusing  a  continuance,  or  rather, 
in  not  granting  appellant's  motion  for  new 
trial  because  of  the  refusal  of  a  continuance, 
the  Judgment  is  reversed  and  the  cause  re- 
manded. 


BRAGG  V.  STATE.    (No.  2963.) 

(Court  of  Criminal  Appeals  of  Texas,  ^ril 
16,  1914.    Rehearing  Denied 
May  6,  1914.) 

1.  CannNAi,  Law  (|  829*)  —  iNsrauonons 
Covered  bt  Othkb  Instbuctjonb. 

In  a  prosecutioo  of  an  accomplice  to  swind- 
ling, it  was  not  error  for  the  court  to  fail  to 
charge  specially  that  In  order  to  convict  the 
evidence  must  be  sufficient  to  convict  the  prin- 
cipal as  principal,  where  the  main  charge  re- 
quired them  to  believe  beyond  a  reasonable 
doubt  everything  essential  to  show  the  princi- 
pal's goilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  SOU;  Dee.  Dig.  |  829.*1 
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t  Cmnicix  Imlw  (|  66*)  —  Pabtixb  to  Or- 

RNSE&— ACCOHFUCES. 

In  order  to  make  one  guilty  as  an  accom- 
plice, it  is  not  necessary  that  be  and  the  prin- 
cipal should  have  entered  into  an  agreement 
to  commit  the  offense,  but  on^  that,  before  the 
act  was  done,  he  advised,  commanded,  or  en- 
couraged liie  principal  to  commit  the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
U«,  Cent.  Dlff.  H  71,  78»  74.  7^;  Dee.  Dif. 
159.*] 

3.  CnicxirAL  I<4W  <{  1090*)  —  Nkckssztt  of 
Bill  or .  BzaBPrxONB. 

The  appellate  court  cannot  review  an  ex- 
ception when  it  Is  not  shown  by  the  bill  of  ex- 
ceptions, but  only  in  the  motion  for  a  new  triaL 
lEd.  Note.— For  other  cases^  see  Criminal 
Uw,  Cent.  Dig.  U  2653. 2788. 280^2822. 2825- 
2827,  2928,  20l^32(>4:  Dec  Dig.  1 1000.*] 

4.  Cuminai.  Law  (1 1206*}  —  Aocohfijob  — 

PCNiaHUEHT. 
Pen.  Code  1911,  art.  84,  providing  that  If 
the  accomplice  stands  in  the  relation  of  parent, 
ete^  to  the  principal  (lender,  he  shall,  in  all 
mdl  cases,  receive  the  highest  punishment  af- 
fixed to  the  offense,  vras  not  applicable  where 
tlie  in^ctment  did  not  allege  that  the  defend- 
ant stood  in  the  rdation  of  parent  to  the  prin- 
ce offndsr. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  H  8281-^287,  328fr^^t28S ;  Dec 
Dig.  1 1208.*] 

5.  CaiuiHAL  Law  ({  1166*)— Appbai^Habm- 

USS  E^OE. 

In  the  prosecntion  of  an  accomplice  for 
■windling,  defendant  oonld  not  complain  of  the 
trial  ooart*B  failure  to  aathorize  a  higher  pen- 
al^, since  SDch,  if  error,  was  clearly  in  de- 
fendant's favor. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  »  8065,  808S.  8088,  8088;  Dec. 
Dig.  I  1165.*] 

Aiveal  frrnn  Dlatiict  Oonrt,  Titos  County; 
H.  F.  O'Neal,  Judg& 

E.  W.  ^agg  was  convicted  of  b^inx  an  ac- 
complice to  a  awlndUnc  Bchemo^  and  lie  ap- 
pejUs-  Affirmed. 

8.  M.  Long,  of  Mt  Vernon,  and  W.  B.  Fon- 
der and  BolBtOD  &  Bolstoo.  all  of  ML  Pleas- 
ant, for  appellant.  C.  B.  Lane*  Asst  At^. 
Gen.,  for  the  State. 


PRENDEatOAST,  F.  J.  Ajwellant  was 
coDTicted  as  an  accoinidioe  to  swindling,  and 
bis  punishment  osweaed  at  two  years  in  the 
penitentlazy — the  lowest  prescribed  by  law. 

[I]  The  evidence  was  amply  sufficient  to 
snatain  the  conviction.  The  case  was  tried 
In  October.  1918.  The  appellant  complains  In 
Bome  pattlcalan  of  the  court's  charge.  His 
lirst  io^  In  tfect,  that  the  court  failed  to 
duuge  speclaUy  that  in  order  to  convict  him 
u  an  accomplice  the  erldooce  must  be  suffl- 
cieot  to  convict  the  pxlndpal  as  prlndpaL  It 
mnBt  be  home  In  mind  ttiat  It  was  the  ac- 
ewDpUoe  and  not  the  princUml  on  triaL  The 
court  hi  his  diarge  to  which  there  Is  no  com- 
plaint arst  stated  sulwtantlally  but  sucdact- 
If  the  allegations  in  the  Indictment,  then 
told  the  Jury  all  of  the  requisites  necessary 
tor  the  state  to  establish  before  they  were 
aathorfsed  to  convict.    Following  ttils,  In 


snbmltting  the  case  to  the  Jury  for  a  flndlnft 
he  required  the  Jury  to  believe  bcffond  a  rea- 
sonable doubt  everything  necessary  and  prop- 
er oader  the  law  and  the  indlctmrat  for  them 
u>  believe,  before  the?  could  convict,  and*  U 
they  found  all  of  these  things  beyond  a  rea- 
sonable doubt,  then  to  convict.  In  this 
charge  not  only  did  he  require  them  to  be- 
lieve beyond  a  reasonable  doubt  everything 
essential  to  show  the  principal's  guilt  as  piln- 
cUmiI,  but  also  the  appellants  as  an  accom- 
plice. 

[2J  The  court.  In  his  charge,  required  the 
Jury  to  believe,  b^ond  a  reasonable  doubt, 
as  the  statute  requires  that  in  order  to  ooa- 
vlct  him  as  an  accomplice  they  must  believe 
that  he  did  tinlawfnUy  and  willfully  and 
fraudulently  advla^  command,  and  oicour^ 
age  the  inindpal  to  do  and  commit  said 
swindling,  and  that  be  was  not  personally 
present  when  the  swindling,  if  any,  waa  com- 
mitted, before  th^  oould  convict  him.  It  Is 
not  the  law  and  was  not  necessary  for  the 
c<Hirt  to  charge^  as  contended  1^  ai^ellaitt, 
that  In  order  to  make  him  guilty  as  an  ac- 
complice t2ie  Jury  must  bellera  beyond  a  rea- 
Bonable  doubt  that  he  and  the  principal  en- 
tered ii^  an  agreement  to  commit  the  of- 
fense of  swindling.  The  law  and  the  stat- 
ute does  not  require  that  he  shall  enter  into 
any  auch  agreement  hut  It  only  requires,  in 
order  to  make  him  an  acoomiOice,  that  be- 
fore the  act  la  done  he  advised,  commanded, 
or  aicouraged  the  principal  to  commit  the  of- 
fense of  swindling. 

[3]  Appellant  complains  by  hla  motion  for 
new  trial  only  that  the  court  had  the  verdict 
o£  the  Jury  corrected  before  he  would  receive 
it  Nothing  Is  shown  by  any  bill  of  exception 
on  this  subject,  and  we  cannot  reviev  such 
matter  stated  only  In  the  motion  for  new 
triaL  It  must  be  shown  by  bill  of  eicep- 
tion. 

[4]  As  stated  above,  this  cause  waa  tried 
in  October,  1813 — some  time  after  the  Act  of 
April  5,  1813,  p.  278.  amending  arU^  788, 
737.  and  743,  and  adding  737a,  were  in  force. 
The  court  correctly  told  the  Jury  that  if  th«iy 
found  appellant  guilty  and  the  value  of  the 
property  of  whldi  the  complaining  witness 
had  been  swindled  was  worth  more  than  (GO 
to  assess  his  punishment  in  the  praltentlaiy 
at  any  term  of  years  not  less  than  two  nor 
more  than  ten.  This  Is  the  penalty  prescrib- 
ed by  law.  Appellant  in  no  way  compl^ned 
of  this  at  or  before  the  trial  For  the  first 
time  in  his  motion  for  new  trial  be  complain- 
ed that  the  court  should  have  given  the  pun- 
ishment prescribed  by  article  84,  Pen.  Code 
1811.  That  article  la:  '<If  the  accomplice 
stands  in  the  relation  of  parent^  master, 
guardian  or  husband  to  the  principal  offend- 
er, he  shall,  in  all  such  cases,  recdve  the 
highest  punlshmrat  affixed  to  the  ofFense,  and 
the  same  may,  In  felonies  less  than  capital, 
be  increased  by  the  Jury  to  double  the  high- 
est penalty  which  would  be  suffered  in  ordl- 
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oary  cases.**  Tbat  article  of  the  statate  Is 
f&appUcable  to  the  offense  alleged  in  this 
case.  The  Indictment  did  not  all^e  that  the 
appellant  stood  in  the  relation  of  parent  to 
the  principal  offender.  This  It  is  necessary 
to  allege  In  the  Indictment  before  this  arti- 
cle of  the  statute  la  applicable.  Section  107, 
White's  Ann.  P.  C;  Wilson's  Form  No.  739 
(4th  Bd.).  Besides  this,  under  the  amended 
articles  of  the  Procedure  by  said  Act  of  April 
S,  1913,  It  was  too  late  to  first  make  this  com- 
plaint of  the  court's  charge  after  the  trial 
was  concluded.  Bamett  v.  State,  42  Tex.  Cr. 
R.  302,  62  S.  W.  765;  Manning  v.  State,  46 
Tex.  Cr.  R.  326,  81  8.  W.  957,  8  Ann.  Cas. 
867,  and  cases  cited;  Knight  v.  State,  64  Tex. 
Cr.  R.  569,  570,  578,  579,  144  S.  W.  967,  and 
cases  therein  cited;  Bills  t.  State,  56  Tex. 
Cr.  R.  543, 117  S.  W.  835;  Wllllanis  T.  State, 
63  Tex.  Cr.  R.  399,  110  S.  W,  63;  Bobbins  v. 
State,  67  Tex.  Cr.  R.  8, 121  S.  W.  504;  Reyes 
T.  State,  51  Tex.  Or.  R.  420,  102  S.  W.  421; 
Bell  V.  State,  31  Tex.  Cr.  B.  521,  21  S.  W. 
259;  Work  t.  State,  3  Tex.  App.  233;  Gantt 
T.  State,  106  S.  W.  800. 

[6]  Again,  the  court's  failure  tb  authorize 
the  higher  penalty,  even  if  said  article  84,  P. 
C.  1911,  had  been  applicable,  was  clearly  in 
appellanfB  favor  and  not  against  him,  and 
he  cannot  Justly  complain  on  that  account 
Jones  T.  State,  63  Tex.  Cr.  R.  413,  141  S.  W. 
953,  and  authorities  there  cited;  Coker  t. 
State,"  160  S.  W.  368. 

As  stated  above,  the  evidence  is  amply  suf- 
ficient to  sustain  the  verdict  In  fact  it  oc- 
curs to  us  of  the  evidence  in  this  case,  as 
said  by  Judge  Hurt  of  the  evidence  In  Gra- 
ham V.  State,  28  Tex.  App.  11,  11  S.  W.  782, 
19  Am.  St.  Rep.  809,  "no  honest  jury  under 
such  proof  could  do  otherwise  than  convict" 

The  Judgment  is  affirmed. 


COLEMAN  V.  STATE.    (No.  3086.) 

(Court  of  Criminal  Appeals  of  Texas.   April  8, 
1914.   Be^earin|^enied  May  6, 

INTOXICATIKO  LiQUOBS  ({  146*) — OFFENSEa— 

Saus. 

Defendant,  who,  at  the  request  of  one  who 
had  ordered  wnUby,  made  affidavit  that  it  was 
Mb  and  was  not  intended  for  any  illegal  pur- 
pose, paying  the  notary  with  money  furnished 
by  the  party  ordering  the  whisky,  took  the  affi- 
davit to  the  express  office,  signed  for  and  receiv- 
led  the  liquor  and  delivered  it  to  the  party  who 
bad  ordered  It,  was  guilty  of  a  aale  in  violation 
of  the  misdemeanor  prohibition  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  ||  169.  100,  163;  Dec.  Dig. 
1146.*] 

Appeal  from  Nacogdoches  Gonnty  Court; 
Geo,  F.  Ingrabam.  Judge. 

Calvin  Coleman  was  convicted  of  a  sale  In 
violation  of  the  prohibition  law.  and  be  ap- 
peals. Affirmed. 

King  &,  Seal^  of  NMogdodwa.  for  a.wtA- 
lant  C  B.  Laneb  Asst  Atly.  Gen.,  for  the 
State. 


f  RENDBBGAST,  P.  J.  Misdemeanor  pro- 
hibition has  been  In  effect  In  Nacogdoches 
county  since  May,  1906.  In  November,  1913, 
Edgar  Moore,  with  the  knowledge  and  consent 
of  appellant,  ordered  a  case  of  whisky  from  a 
whisky  dealer  in  Louisiana  to  be  sent  by  ex- 
press to  Nacogdoches.  The  Uquor  dealer  so 
shipped  the  whisky.  When  the  whisky  arrived 
In  Nacogdoches,  Moore  was  informed  thereof. 
He  and  two  others  then  made  up  the  money, 
$12.75,  for  the  whisky  and  paid  it  to  the  liquor 
dealei^s  collecting  agent  in  Nacogdoches.  Ap- 
pellant, at  his  Instance,  then  went  to  the  ex- 
press agent  to  procure  the  liquor.  The  ex- 
press agent  refused  to  deliver  it  to  him  un- 
less and  until  he  would  make  an  affidavit 
that  it  was  his  whisky  and  that  it  was  not 
intended  for  any  Illegal  puri)ose.  Moore  and 
others  then  furnished  him  26  cents  for  swear- 
ing to  the  affidavit  He  went  before  a  no- 
tary, made  affidavit  to  the  effect  as  above 
stated,  paid  the  notory  the  25  cents  for 
swearing  him  thereto,  took  the  affidavit,  went 
to  the  express  company,  delivered  the  affida- 
vit to  the  agent,  signed  for  the  whisky  in 
the  books  of  the  express  company,  and  re- 
ceived the  whisky  from  the  agent.  He  there- 
upon deliverd  It  to  Jim  Johnson  fbr  Moore 
and  the  others,  and  it  waa  ao  ddlvered  to 
them. 

The  case  was  tried  before  the  court  with- 
out a  jury.  The  court  adjudged  blm  guilty 
and  assessed  the  lowest  penalty.  In  our 
opinion  the  facts  of  this  case  bring  it  within 
the  principles  laid  down  and  held  by  this 
court  to  constitute  a  sale  in  violation  ot  the 
prohibition  law,  under  the  cases  of  Ashley  t. 
State,  46  Tex.  Cr.  R.  471,  80  S.  W.  1015; 
Treadaway  v.  State,  42  Tex.  Cr.  R.  466,  62  S. 
W.  574;  Dunn  v.  State,  48  Tex.  Cr.  R.  107, 
86  S.  W.  326,  22  Am.  St.  Rep.  734;  Park?  v. 
State,  50  Tex.  Cr.  R.  165,  96  S.  W.  329;  Mo- 
Elroy  V.  State,  50  Tex.  Cr.  R.  14,  95  S.  W. 
641;  BUls  V.  State  (Cr.  App.)  64  S.  W.  1047; 
Stokes  V.  State,  49  Tex.  Or.  R.  99,  90  S.  W. 
179;  Walker  v.  State,  52  Tex.  Cr.  B.  293.  106 
S.  W.  376;  Cantell  v.  State.  47  Tex.  Cr.  R. 
522,  85  S.  W.  18;  Hillard  v.  State,  48  Tex. 
Cr.  R.  314,  87  S.  W.  821;  SUger  v.  State,  48 
Ter.  Cr.  R,  841,  88  8.  W.  243;  Jackson  t. 
State,  49  Tex.  Cr.  R.  248,  91  S.  W.  574,  and 
other  cases. 

The  Judgment  is  therefore  affirmed. 


HUNTER  V.  STATE.    (No.  29T8.) 
(Court  of  Gtiminal  Appeals  of  Texas.  April 
8.  1914.) 

1.  Weafors  (ft  17*)— DcnNSSS— BaBDBR  or 

Pboof. 

The  harden  was  .  upon  one  charged  with 
unlawfully  carrying  a  pistol  to  establish  the 
defense  that  he  was  at  the  time  a  civil  officer 
engaged  in  the  discharge  of  bis  duty,  and  had 
a  reasonable  fear  of  an  unlawful  attack  upon  his 
person,  and  that  the  danger  was  so  immint^nt 
as  not  to  permit  the  arrest  of  the  threatenin:? 
party,  which  circumstances  Penal  Code  1911, 


*9Qg  othw  cues  me  lame  topic  aod  Mctton  NDUBBS  la  Dee.  Dig.  ft  Am.  Dig.  Kv-Ne.  e^l«a  *  R«p'r  IndezM 

Digitized  byCjOOgIC 


Tex.) 


HDMTER 


T.  STATS 


165 


art  476,  proTideH  shall  relleTe  from  llabHitt^ 
for  cftr^riBS  «  pifltd,  especially  in  view  of  arO- 
de  S%  naniring  accnaecl  to  wtabUsh  the  facts 
relied  on  to  esmae  or  jostity  the  prohibited  act. 

[Ed.  Note.— For  otiier  cases,  see  Weapons, 
Cent  Die.  H  20,  22-83;  Dec.  tHg.  1 17.*! 
1  CanmrAi.  Law  (S  829*)— Appeai^Habm- 

LI88  EaaoB— Insteuction. 

Any  error  in  refusing  reqaested  charges  by 
accused,  or  in  particalar  expressionB  in  the 
charges  fiven.  was  harmless,  where  the  charges 
firen  were  substantially  correct  upon  every  la- 
■ue. 

[Ed.  Note.— For  other  eases,,  see  Criminal 
liw,  Cent  Dig.  {  2011;  Dec  Kg.  |  82».«1 

8.  Cjuminal  Law  (|  1091*)— AppzaI/— Bill  of 
ExcBPTioNB— Impbopeb  ' Aa&VKBVT—SVm- 
dSItOT. 

A  bfll  of  ezoeptiona  to  improper  argument 
by  the  district  attorney  was  insnmcient,  where 
it  did  not  state  the  ohjectiona  made  to  the  argu- 
ment, or  the  drcnmstanoes  under  which  it  was 

made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Ceot.  I>ig.  y  2808,  2816,  2816,  2818,  2819, 
■ISl^  2824.  ^fr-28S8.  2843,  2931-2933,  2943; 
Dec.  Dig.  i  108L«] 

4.  iKDICnatfT  AMD  InrOBUATIOR  (f  72*)  — 

DlSJTTNcnTVB  AlXSOATIOnS. 

The  indictment,  in  a  prosecution  for  un- 
lawfully carrying  a  pistol,  which  alleged  that 
tccnsed  did  anlawfoUy  carry  a  pistol  on  "or" 
about  bis  person  was  fatally  defective  for  using 
the  disjunctive. 

[Ed.  Note.— For  other  cass^  see  Indictment 
tod  Information.  Cent.  Dig.  ||  195-100;  Dec. 
Dig.  I  72.*) 

Prendeigaa^  P.  J.,  dissenting  in  part 

Appeal  from  Terry  Connlr  Court ;  Geo.  W. 
Nelll,  Judge. 

T.  F.  Hunter  was  conTtcted  of  unlawfully 
carrying  a  idstol,  and  appeals.  Beversed. 
and  case  dismissed. 

John  Davenport,  of  Wichita  Falls,  and  T. 
F.  Hunter,  of  Wichita  Falls,  for  appellant 
C.  £.  Lane.  Asst.  Att7-  Gen.,  for  the  State. 

PRENDERGA8T,  P.  3.  Appellant  appealls 
from  a  conviction  for  carrying  a  pistol,  with 
a  line  <tf  9100  aasessed-^tlie  lowest  prescribed 
by  law. 

By  tbe  uncontradicted  evidence  for  the 
state  appellant  is  shown  to  have  carried  a 
pistol  at  the  time  and  place  chai^ced  In  the 
Indktment  This  la  not  disputed.  In  addi- 
tion, tbe  aroellant  himself  - testified'  and 
swore  that  he  carried  tbe  pMol  at  the  time 
snd  place  alleged  in  the  indictment  So  that 
so  far  as  this  case  was  concerned,  It  was 
iDiqnestlonably  shown  and  not  contested  that 
vpe3lant  carried  the  plstdl  at  the  time  and 
place  alleged.  His  defense  was  that  he  was 
ut  guilty  of  violating  the  law  at  the  time  be- 
esose^  first  be  was  a  dvll  officer  engaged  In 
tbe  discharge  of  his  duty,  and,  second,  that 
lie  had  reasonable  ground  for  fearing  an 
volawfal  attack  upon  bis  person,  and  the 
danger  was  so  Imminent  and  threatening  as 
not  to  admit  the  arrest  of  the  party  about 
to  make  such  an  attack  upon  legal  process. 


The  court  substantially,  if  not  literally^ 
told  the  Jury,  in  accordance  with  the  stet* 
ute  (article  475,  P.  G.) ,  the  offense ;  and  also 
told  them,  as  shown  by  article  476,  P.  C,  that 
the  preceding  article  did  not  apply  in  ^ther 
of  tbe  two  events  claimed  by  appellant  as 
his  defense.  The  charge  of  the  court  was  not 
very  artistically  drawn ;  but  it  substantially 
and  fully  enough  submitted  these  questions 
to  the  Jury  for  a  finding.  The  jury  found  all 
of  tbem  against  appellant  and  were  Justified 
by  the  evidence  In  so  finding. 

[1]  Under  the  statute  and  the  many  ded- 
slons  of  this  court,  the  court's  chaise,  In 
effect  that  the  burden  was  upon  appellant 
to  establish  his  defense  was  correct  Be- 
sides, the  article  of  the  stetute  above  noted, 
pertaining  to  this  offense  (art  52,  P.  C),  pre- 
scribes: "On  the  trial  of  any  criminal  action* 
when  the  facts  have  been  proved  which  con- 
stitute the  offense,  it  devolves  upon  the  ac- 
cused to  establish  the  facts  or  drcnmstances 
on  which  he  relies  to  excuse  or  justify  the 
prohibited  act  or  omission."  Lewis  v.  Stote, 
7  Tex.  App.  567;  Stilly  v.  State,  27  Tex. 
App.  445,  11  S.  W.  458,  11  Am.  St  Bep.  201: 
Skeen  v.  State,  84  Tex.  Or.  R.  308,  30  S.  W. 
554 ;  Blackwell  v.  States  34  Tex.  Gr.  B.  476, 
31  S.  W.  380,  and  other  cases  unnecessary 
to  cite. 

[2]  Ai^lant  has  several  complaints  to 
different  expressions  of  the  court's  charge^ 
and  to  tbe  refusal  of  the  court  to  give  bis 
special  chaises  asked.  Even  If  any  of  these 
nutters  were  so  raised  as  to  authorise  or  re- 
quire tills  court  to  pass  thereon,  they  present 
no  revwslble  error,  becanee  tbe  diarge  of 
the  court  as  given,  indoding  one  of  appel- 
lant's special  charges  given,  iffesents  snbatan>i 
tlally  correctly  every  issue  raised,  and  neees^ 
sary  to  be  decided. 

[3]  Appellant  has  one  bill  of  «toeptl<Hu  to 
the  argument  made  by  the  district  attorney 
to  the  jury.  The  bill  states  Uiat  he  excepted 
to  the  argumoit  "and  made  varlons  objec- 
tions to  the  same."  What  these  objections 
were  are  not  stated  nor  shown  in  the  MIL 
Nor  are  Ote  circumstances  under  which  tbe 
claimed  objectionable  argument  was  made 
stoted.  No  special  charge  Is  shown  In  the 
record  to  have  bem  requested  by  appellant 
and  refused  for  tbe  jury  to  disregard  tbe  ar- 
gument The  bill  itacilf  la  Insufficient  to 
properly  present  tbe  question,  and  it  shows 
no  error.  James  v.  State,  63  Tex.  Gr.  B.  76| 
13S  8.  W.  612;  and  Conger  v.  State,  63  Tex. 
Cri  B.  312,  140  S.  W.  1112,  and  authorities 
there  cited. 

[4]  The  most  material  quesUon  In  this 
case  is  appellant's  claim  that  the  indictment 
charging  him  with  this  offense  is  fatelly  de- 
fective. After  the  necessary  preliminary  al- 
legations therein,  It  avers  that  appellant  In 
said  county  on  January  29,  1913,  "did  un- 
lawfully carry  on  or  about  his  person  a  pis- 
tol;" appellant  dalmiiu;  that  the  avermmt 
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tbat  he  carried  "on  or  about"  Is  fatally  de- 
fBctiTe,  that  the  Utdictment  should  have 
dialed  tbat  Ite  carried  "on  and  abont" 
The  Assistant  Attorney  General  also  contends 
as  does  appellant  Appellant  cites  Canterber- 
rj  T.  State,  44  S.  W.  522 ;  Lewellen  v.  State, 
B4  Tex.  Cr.  R.  640.  114  S.  W.  1179 ;  Harris 
State,  58  Tex.  Gr.  R.  523,  126  S.  W.  890. 
Badi  of  these  cases  sustain  his  contention. 
There  may  be  others  to  the  same  effect  The 
question  la:  Are  th^  Tight,  and  shall  they 
be  followed? 

It  was  unqueattonably  the  common-law 
mle  that  such  an  allegatton — ^"on  or  abont" 
— was  bad,  and  an  indictment  or  complaint 
and  information  so  charging  Insnffldent. 
Many  decisions  of  this  conrt  prior  to  1881 
correctly  bo  stated  and  held.  Some  of  theee 
are  dted  and  noted  In  the  fliree  dedalons 
above  cited  and  reUed  vjfm  by  amtellant 
Bat  by  the  act  of  March  26,  1881,  e.  67,  p. 
60,  our  Legislature  expres^  enacted  the 
rererse  of  this  mle.  Sa^  act  la  now  articlea 
460  to  476,  IwdnsiTe,  in  our  Code  of  CItII 
Proceihir&  The  L^alature  tmqnesttonably 
that  act  Intended  tbat  Ote  old  rule  of  fhe 
common  law,  aa  ahown  by  aalU  articlea, 
ahoold  no  longer  be  the  law  of  this  state, 
but  that  act,  where  it  changed  ancb  rule, 
ahonld  be  Hie  law  of  tUa  state.  There  can 
be  no  qneation  that  the  Legislature  had  the 
power  and  tiie  aathorlty  to  so  enact,  and 
tills  court  and  no  other,  can  say  It  did  not. 
The  Leglalatniea  of  onr  state  enact  laws — 
not  thla  court  This  court  can  neither  prop- 
erly enact  a  law  taor  repeal  one.  It  Is,  should, 
and  mnat  be  bound  by  the  Acts  of  the  Legis- 
lature when  constitutionally  enacted.  As 
said  by  this  court,  through  Judge  WiUson, 
in  Leeper  v.  State,  29  Tex.  App.  7%  14  S.  W. 
400,  80  we  here  say:  "We  regard  It  as  the 
Imperative  duty  of  this  conrt,  and  of  all 
other  courts  of  this  states  in  the  trial  and 
determination  of  causes,  to  be  guided  and 
omtrolled  by  the  statutes  of  the  state  when- 
ever there  is  a  statute  applicable  to  tbe 
question  presented.  Our  observation  Is  that 
many  errors  have  crept  into  the  decisions 
of  tbe  courts  of  this  state,  especially  in  crim- 
inal cases,  by  following  common-law  rules 
and  dedalons  of  other  states,  overlo(rfdng  our 
own  statutes.  These  errors  should  be  cor- 
rected whenever  detected,  and  a  strict  ad- 
herence to  statutes  should  be  the  rule  gov- 
erning courts  In  their  decisions." 

The  purpose  of  the  said  rule  at  common 
law  was,  as  stated  by  text-book  writers  and 
the  decisions  of  this  court,  that  an  accused 
had  the  right  to  know  by  the  indictment 
with  what  offense  he  was  charged,  and,  when 
the  indictment  charged  In  the  alternative,  he 
could  not  and  did  not  know  this.  But  It  is 
also  the  rule  at  common  law  that,  when  an 
offense  may  be  committed  in  two  or  more 
ways,  or  by  two  or  mote  means,  an  indict- 
ment  is  perfectly  good  which  charges  all  of 
these  things  in  the  conjunctive,  because 


thereby  an  accused  is  diarged  with  each  and 
every  one  of  than,  but  that  ttie  state  is  &i- 
titled  to  a  conviction  frtien  it  proves  either 
one  of  the  various  means  or  ways,  and  that 
the  state  does  not  have  to  prove  but  one,  al- 
though it  alleged  many.  For  Instance,  In 
this  case,  under  the  old  rule,  appellant  could 
have  be^  charged  by  the  Indictment  with 
carrying  "on  and  about" ;  but  the  state  was 
entitled  to  a  conviction  by  proving  ^ther 
that  he  carried  tbe  pistol  "on**  or  Oiat  he 
carried  It  "about"  his  person,  and  the  state 
did  not  have  to  prove  boUi  tbat  he  carried 
it  "on"  and  that  he  carried  it  "about"  his 
person.  Then,  so  far  as  the  accused  was  con- 
cerned, he  knew  that  nndor  tbe  statute  be 
could  be  convicted  if  tlie  state  proved  he  car^ 
rled  tbe  pistol  either  "on  or  about"  his  per- 
son, and  he  had  to  meet  the  proof  of  both 
contingencies  Just  as  he  would  have  bad  if 
he  had  been  i^rgeA  wiCh  carrying  it  "on  and 
■about"  his  person.  No  more,  no  less. 

Then  let  ns  see  what  onr  statutes  dearly 
and  unequivocally  enact  Said  article  479 
la :  "If  any  pmon  •  •  •  shall  carry  on 
or  about  his  person  •  •  •  any  ptetol. 
*  *  *  he  shall  be  punished  by  a  fine  of 
not  less  than  one  hundred,"  etc.  Said  act  of 
1881  (arUcle  460,  O.  G.  P.)  Is:  "An  Indict- 
ment for  any  ofloue  against  the  penal  laws 
of  this  state  shtil  be  deoned  sufficient  vrtiltih 
chai^ea  the  conunlsalon  of  the  offense  In 
ordinary  and  concise  lai^age  in  sncih  a 
manner  aa  to  enable  a  person  of  common  un- 
derstanding to  know  what  is  meant  and 
with  that  degree  of  cratainty  that  will  give 
the  defendant  notice  of  the  particular  offense 
with  which  he  la  diarged,  and  enable  tbe 
court,  on  conviction,  to  pronounce  the  proper 
judgment"  Article  460,  G.  C.  P.,  is :  "An  in- 
dictment under  the  lawa  regulating  the  car- 
rying of  deadly  weapms  may  cba^e  that 
tlie  defendant  carried  abont  his  person  a  pis- 
tol, *  *  *  without  authority  of  law, 
without  a  further  avermeait  of  a  want  of  le- 
gal excuse  or  authority  on  his  part"  Then 
article  473,  C.  C.  P.,  which  is  section  14  of 
said  act  of  1881,  is:  "When  the  offetue  may 
be  committed  bv  different  meant,  or  with  dif- 
ent  intenUt  eueh  meant  or  intent*  may  he 
dUeged  in  the  tame  count,  in  the  aitema- 
tive."  (Italics  ours.)  Article  8,  P.  G^  is: 
"This  Code,  and  every  other  law  upon  the 
subject  of  crime  which  may  be  enacted,  shall 
be  construed  according  to  the  plain  Import  of 
the  language  in  which  it  Is  written,  without 
regard  to  the  distinction  usually  made  be- 
tween the  construction  of  penal  laws  and 
laws  upon  other  subjects."  In  neither  of  the 
above  decisions  relied  upon  by  aH>eUant  is 
this  statute  even  indirectly  referred  to.  It 
seems  to  have  been  overlooked  or  Ignored. 
I  have  searched  diligently  and  have  been  un- 
able to  find  any  decision  of  this  court  at  any 
time  since  the  enactment  of  said  act  of  1881 
wherein  it  was  held  that  said  article  473 
was  not  the  law,  or  for  any  other  reason  in- 
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valid  and  inaivUcable  to  this  qnesaon.  I 
therefore  follow  the  plain  and  unequivocal 
enactment  of  the  L^tolatur^  and  not  said 
dedaUms  relied  upon  by  amw^Oant,  and  hold 
that  tUa  indictment  was  pwfectlr  valid. 
Bat  tbe  otlier  memhera  of  this  court  do  not 
agree  with  me  and  foUow  aaid  decisions,  and 
accordingly  said  Indictment  vds  bad,  and  in 
accordance  with  thdr  holding  ihla  cause  is 
rereraed  and  dismissed. 


CAIRO,  T.  ft  S.  R.  CO.  T.  BROOKS  et  aL 
(No.  240.) 

(Sapreme  Coart  of  ArkansaB.    April  6,  1914.) 

1.  RaIXBOAOB  ({  479*)— LlABIUTT  TOB  FiBBS 
—STArcTB— NBCE8BITT  OF  PBOVXHO  ItaOU- 
OENCB. 

Under  act  of  April  2,  1907  (Laws  1007,  p. 
336).  making  a  railroad  liable  for  fires  caused 
b;  the  operation  of  its  trains,  regardless  of  neg- 
ligence, a  plaintifE  may  recover  &)r  loss  by  such 
fire  witliout  proof  of  negligence,  even  though  he 
alleged  negligence  in  his  complaint. 

[Ed.  Kote. — For  other  cases,  see  Railroads, 
Cent.  Dig.  |8  1706-1708 ;  Dec.  Dig.  |  479.*] 

2.  Costs  (|  260*)— Affirmance  on  Appeal- 
Pen  ALTT — Appeal  Taksn  vob  Dblat. 

When  there  la  no  cmtoitian  as  to  the 
facts  raised,  and  every  question  of  law  involved 
had  been  settled  by  decisions  of  the  state  and 
United  States  Supreme  Courts,  the  court  will 
impose  damages  for  the  delay;  the  judgment 
having  been  superseded. 

[Ed.  Note.— For  other  case^  see  Costs,  Cent. 
Dig.  Si  983-996,  1002, 1003 ;  Dec  Dig.  S  260.*] 

Appeal  from  Circuit  Court,  Poinsett  Coun- 
ty; W.  J.  Driver,  Judge. 

Action  by  J.  O.  Brooks  and  others  against 
the  Cairo,  Truman  &  Southern  Railroad 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Affirmed,  and  a  penalty  of 
10  per  centum  damages  awarded. 

Geo.  B.  Webster,  of  St  Louis,  Mo.,  for  ap- 
pellant Lamb,  Caraway  ft  Wheatl«y,  of 
Jonesboro,  for  appelleea. 

HcCTTIiLOCH,  C  J.  Separate  actions  were 
Instituted  by  appellees  against  appellant  to 
recover  damages  on  account  of  destruction 
by  fire  of  a  bam,  and  personal  property  sit- 
uated therein,  located  near  appellant's  rail- 
road track,  and  the  two  actions  were  consol- 
idated and  tried  together,  resulting  in  a  ver- 
dict In  favor  of  each  of  aiv)ellees  for  the  val- 
ue of  the  proper^  destroyeO,  and  also  for  at- 
torney's fee  in  each  case. 

It  is  alleged  in  each  of  the  complaints,  and 
the  testimony  tmda  to  proTe,  that  the  fire 
was  eonunnuicated  to  tbe  bam  by  a  passing 
engine  iqterated  by  arodlant's  employes. 
Tbe  Are  occnrred  In  the  di^tlme,  and  the 
evidence  tends  to  show  that  it  broke  out 
about  ten  minutes  after  a  train  passed  along, 
that  there  was  a  slight  upgrade  of  the  track 
Dear  the  bam,  and  that  cinders  were  emitted 
from  the  smokestack.  The  evidence  also 
teods  to  negative  the  existence  of  the  origin 
of  the  fire  from  other  causes. 


A  statute  of  this  state  imposes  liability  up- 
on railroad  compaoles  for  damage  on  account 
of  fire  caused  by  the  operation  of  trains,  re- 
gardless of  the  negligence  of  the  employCs  of 
the  company  (Act  No.  141,  p.  336,  April  2, 
1907),  and  the  constltutionaltty  of  that  stat- 
ute has  been  upheld  (St  Louis  &  S.  F.  R.  R. 
Co.  V.  Shore,  89  Ark.  418,  117  S.  W.  61fi,  16 
Ann.  Caa.  939).  The  statute  provides  that; 
"If  the  plaintiff  recover  in  such  suit  or  ac- 
tion, be  shall  also  recover  a  reasonable  at- 
torney's fee,"  and  that  feature  of  the  stat- 
ute Is  sustained  Vy  decisions  of  the  Supreme 
Court  of  the  United  States.  A,  T.  &  S.  F. 
Ry.  Co.  V.  Matthews,  174  U.  S.  96,  19  Sup. 
Ct  609.  43  L.  Ed.  909. 

This  court  has  held,  in  a  long  and  nnbro- 
Icen  line  of  decisions,  that,  where  property 
near  a  railroad  track  is  discovered  to  be  on 
fire  shortly  after  a  train  has  passed,  and  the 
proof  does  not  establish  some  other  origin  of 
the  fire,  an  Inference  is  justifled  that  the  fire 
originated  in  sparks  from  tbe  engine  of  the 
train.  Railway  Co.  t.  Dodd,  69  Ark.  317,  27 
S.  W.  227;  Kansas  City  Sonthem  Ry.  Co.  t. 
Harris,  105  Ark.  374,  151  S.  W.  992. 

In  St  Louis,  Iron  Mountain  &  Southern 
Ry.  Co.  T.  Dawson,  77  Ark.  434,  92  S.  W.  27, 
we  said:  "It  Is  not  required  ttuit  the  evi- 
dence should  exclude  all  possibility  of  anoth- 
er origin,  or  that  It  be  undisputed.  It  la 
sufficient  If  all  the  facts  and  drcumstancee 
in  evidence  fairly  warrant  the  conclusion 
that  the  fire  did  not  originate  from  some 
other  cause." 

[1]  It  is  insisted  that  the  Judgment  In  this 
case  cannot  be  sustained  without  proof  of 
negligence  on  the  part  of  the  appellant,  for 
the  reason  that  the  complaint  contains  an  al- 
legation of  negligence,  and  that  the  action  la 
therefore  not  based  on  the  statute.  The  com- 
plaint Justifies  recovery  under  the  statute 
notwithstendlng  the  allegations  of  negligence, 
for  the  rights  of  parties  are  determined  ac- 
cording to  the  allegations  of  the  complaint 
and  the  proof  given  in  support  thereof. 

[2]  The  appeal  in  this  case  is  without  Jns- 
tlficatlon,  and  was  evidently  taken  for  delay. 
The  only  issue  of  fact  presented  In  the  case 
Is  whether  or  not  the  fire  was  set  out  by  the 
engine,  and  It  is  not  even  contended  In  the 
brief  that  the  proof  is  not  sufficient  to  war- 
rant a  finding  in  favor  of  appellees  on  that 
issue.  Every  question  of  law  involved  in  the 
case  concerning  the  validity  of  the  statute, 
and  as  to  the  right  to  recover  damages  and 
attorney's  fee,  has  been  settled  by  decisions 
of  this  court  and  of  tbe  Supreme  Court  of 
tbe  United  States.  The  case  is  therefore  one 
which  fairly  calls  for  the  exercise  of  the  stet- 
utory  authority  of  this  court,  and  to  award 
10  per  cent,  damages  for  the  delay;  the  Judg- 
ment of  the  lower  court  having  been  super- 
seded. 

The  Judgment  is  ther^ore  affirmed,  and  a 
penalty  of  10  per  centum  damages  is  award- 
ed. 
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BUSHUEYEB     IfeOABRT.   (Nth  264.) 
(SnpTeme  Oonrt  of  AikansBB.   April  18, 1014.) 

1.  TBVDOB  and  FUBCHJlSKB  (I  lA*)— OrvBB  TO 

Seu>-Accbptaitce. 

Where  defendant  hj  letter  offered  to  sell 
land,  plaintiff's  reply,  requesting  defendant  to 
send  the  abstract,  and  stating  that  he  would 
have  it  examined  and  proceed  to  ctose  die  mat- 
ter, constituted  an  acceptance. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |S  17,  20;  Dec  Dig.  | 
16.*] 

2.  Vbndob  AST)  PuscusBB  (|  16*)— Ofxxb  to 
Sell— Acceptance. 

Where  defendant  offered  to  seU  land,  agree- 
ing to  make  a  deed  and  deliver  the  abstract  a[»- 
on  payment  of  the  purchase  price,  plaintifTs  re- 
quest that  the  abstract  be  furnished  immediate- 
ly did  not  render  his  acceptance  qualiSed,  for, 
tf  defendant  could  not  furnish  good  title,  plain- 
tiff would  be  entitled  to  a  return  of  his  money ; 
It  being  premmed,  in  the  absence  of  n  stipiua- 
tion  to  the  contrary,  that  a  vendor  of  lana  will 
give  good  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  IS  17,  20;  Dec.  Dig.  i 
16.*3 

3.  Vbndob  akd  Ptkchabeb  (1 16*)— Offeb  to 
SELii— Accept AKCB. 

Where  plaintitt'  bad  nngualifiedly  accepted 
defendant's  offer  to  sell  land,  the  acceptance 
was  not  nullified  by  bis  proposal  to  change  the 
mode  of  payment^  tor.  If  an  offer  is  accepted  as 
made,  propcMala  to  modify  the  contract  will  not 
affect  its  Talidity. 

[Ekl.  Notft^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Pig.  {}  17,  20;  Dec  Dig.  | 
16.*] 

4.  VeNDOB   AITD    PTTBCHAflBB    <i  82*)— COll- 
TBACTS—MODIFIOATION. 

Where  defendant  offered  to  sell  plaintiff  a 
tract  of  land  which  had  been  platted,  plaintiff's 
demand,  after  his  acceptance,  that  a  new  bill  of 
assurance  be  executed,  as  the  one  executed  when 
the  property  was  platted  as  an  addition,  be- 
cause of  error  in  drawing,  located  the  addition 
on  the  wrong  piece  of  land,  did  not  work  a  modi- 
fication of  the  contract,  for  it  was  defendant's 
duty  to  correct  the  obvious  mistake  by  the  exe- 
cution of  a  new  instrument 

[Ed.  Note.^For  other  casH,  see  Vendor  and 
Purchaser.  Cent  Dig.  H  138,  139;  Dec.  Dig.  S 
82.*] 

Appeal  from  Clrcait  Court;  Palaakl  Conn- 
tsi  Omj  Folk,  Judge. 

Action  by  J.  W.  McGarry  against  C.  J. 
.Bnshmeyer.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

C.  H.  Sbubert,  of  Oklahoma  City.  Okl.,  and 
JohneoD  &  Gray,  of  Little  Rock,  for  appel- 
lant. Bradfihaw,  Bhoton  &  Bdm,  of  Uttle 
Bock,  for  appellee. 

Mcculloch,  o.  j.  tms  ib  an  action  to 

recover  damages  resulting  from  defendant's 
refusal  to  perform  a  contract  which  It  is  al- 
leged he  entered  into  with  plaintiff  to  sell 
and  convey  to  the  latter  certain  lots  in  the 
cit7  of  Little  Bock.  Damages  are  laid  in 
the  difference  between  the  contract  price  of 
the  lots  and  the  market  value  thereof.  The 
case  was  tried  before  the  court  sitting  as  a 
Jury,  and  the  plaintiff  recovered  damages  In 
the  sum  of  9560,  found  to  be  the  difference 


betweoi  the  contract  price  and  the  market 
value  of  the  lota,  and  the  defendant  appealed. 

Plaintiff  leatded  In  UtUe  Bock,  and  the 
defendant  in  Oklahoma  C3ty;  negotiations 
being  conducted  bj  comqiondence  thnnigh 
the  mails. 

The  qpesUon  preamtad  in  the  case  is 
whethw  or  not  Qw  correspondence  establMi- 
&s  a  contract  betwem  the  parties;  It  betng 
Insisted  on  b^lt  at  ttie  defendant  (appel- 
lant) that  tile  correspondence  tnly  shows  an 
offer  on  his  part  to  sdl  the  property,  which 
was  withdrawn  before  unconditionally  ac- 
cepted, by  the  plaintUC.  The  correspondence 
was  initiated  by  a  lettor  of  defendant  to 
plaintiff,  written  ^m  Oklahoma  City,  dated 
Febmaxy  1«  1912,  containing  the  fbllowing 
offer :  "Now,  I  will  sell  to  yon  my  addition, 
twen^-stx  lots  fSear,  not  incumbered,  ab- 
stract O.  K.  to  me.  It  would  cost  about  sev- 
enty-flre  cents  per  entry  on  abstract  and  taz> 
es  for  1912,  whlA  will  be  about  921.00.  Now, 
If  you  will  send  me  draft  for  $2,O0a0(^ 
State  Kattonal  Bank,  Oklahoma  GIt7,  I  wiU 
sign  the  deed  and  turn  over  to  Oie  bank  the 
deed  signed  and  abstract,  and  yon  pay  taxes 
1912,  and  if  the  seventy-flTO  cent  fee  is  any 
more  I  will  pay  It  by  sending  my  personal 
•die(^  to  you."  In  reply  to  that  letter,  the 
plaintiff,  through  his  agent  in  Uttte  Rock, 
wrote  the  defendant  a  letter  dated  February 
iZ,  iSil,  which  it  is  claimed  amounted  to  an 
acceptance  of  the  offer  and  established  a  con- 
tract That  letter,  however,  was  not  receiv- 
ed by  defendant,  and  waa  returned  to  the 
writer.  Defendant  aoat  plaintiff,  by  I^ter 
dated  February  16,  1912,  a  renewal  of  his 
offer  and  asking  for  immediate  reply.  That 
letter  was  received  by  plaintifl*8  agent  in 
Uttie  Bock  on  February  17th,  and  on  that 
day  the  agent  remalled  to  d^endant  the  let- 
ter of  February  12th,  whldi  reads  as  fol- 
lows: "In  reply  to  your  letter  of  February 
1,  1912,  please  send  your  abstract  to  me  at 
once,  at  the  address  below.  I  wlU  have  aame 
brouf^t  down  to  date  and  examined,  and 
proceed  to  close  up  the  matter  «rlth  you.  I 
will  send  you  deed  for  your  signature  with- 
in a  few  days."  In  response  to  that  letter 
defendant  forwarded  the  abstract  of  title  to 
a  bank  In  Little  Bock  for  delivery  to  plain- 
tiff's agent,  and  on  February  20th  sdme  one 
at  the  bank  notified  the  agent  of  the  receipt 
of  the  abstract  of  titie  and  delivered  It  to 
aald  agent  PlaintttTs  agent,  Mr,  Ratterree, 
after  having  caused  the  abstract  of  title  to 
be  brought  down  to  date,  sent  the  defendant 
a  letter  in  plaintiffs  name  as  follows :  "We 
have  received  the  abstract  of  titie  to  your 
addition  to  this  city ;  have  had  same  brought 
down  to  date,  and,  after  investigation,  I  flud 
that  in  the  bill  of  assnrance  executed  by  you 
when  they  platted  this  land  as  an  addition, 
by  error  In  drawing  same  the  addition  waa 
located  on  the  wrong  piece  of  land.  I  have 
therefore,  had  prepared  a  new  instrnmaat  to 
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be  ripKd  1^  yonndf  and  wife  for  flie  par^ 
pose  of  correctins  the  error  in  the  MU  of  as- 
rarance,  In  order  to  get  die  plat  located  on 
the  ground  owned  by  7011.  It  will  be  necea* 
sary  to  have  this  ezeented  and  placed  on 
record.  On  further  ezam&i&tlon'  of  the  ab- 
stract, we  find  that  Elizabeth  McConnell 
owned  Oie  two  acres  on  which  is  located  your 
west  blo^,  and  the  next  conveyance  of  same 
Is  made  by  WUliain  Abies  and  wife  and 
James  H.  McOonneil  to  T.  W.  and  G.  S.  Mc- 
Connell,  and,  being  nnable  to  find  how  Blla- 
abeth  McGonnell  parted  with  her  title,  I 
hare  presumed  that  these  others  mentioned 
are  her  hdra,  and  that  she  had  died  in  the 
meantime.  If  this  be  true,  we  should  have 
some  Information  of  some  kind  to  establish 
this  fact  Otherwise,  there  would  be  a  bro- 
ken link  as  to  that  block.  Thinking  that  per- 
haps you  had  Investigated  this  when  yon 
purchased,  and  have  the  necessary  informa- 
tion, I  have  had  prepared  the  deeds  to  be 
executed  by  you,  conveying  the  property  to 
me,  which  you  can  execute  and  send  with 
the  amended  bill  of  assurance  and  draft  at- 
tached for  ?2,600.00  to  me.  If  agreeable, 
would  prefer  that  you  send  same  to  People's 
Savings  Bank  of  this  city.  If  you  are  unable 
to  furnish  information  as  to  Elizabeth  Mo- 
Gonnell,  perhaps  you  can  advise  me  of  some 
one  in  Che  city  who  knew  these  people  and 
who  could  properly  explain  same.  If  you 
peisonally  know  about  the  matter,  please 
make  affidavit  as  to  same  and  said  with  the 
other  papers."  On  recdpt  of  that  letter,  de- 
fendant wired  plaintlfl  that  the  deal  was  olT 
and  that  be  had  made  other  arrangements 
for  the  sale  of  the  property.  Further  corre- 
qundence  took  place  betweoi  the  parties, 
hot  defendant  adhered  to  bis.  contention  tiiat 
his  offer  had  not  been  unconditionally  accep^ 
ed  and  refused  to  proceed  further  with  the 
negotiationB  of  sale. 

[1]  The  turning  point  In  the  case  Is  wheth- 
er or  not  the  letter  of  Tebmary  12th,  which 
was  remailed  to  defendant  on  the  17th,  con- 
Btltnted  an  uncondltlfflial  acceptance  of  de- 
fendant's offer.  We  are  of  the  opinion  that 
it  did,  and  that  this  letter  establldies  a  con- 
tract which  defendant  may  be  compelled  to 
perform  or  r^pond  In  damages  for  his  fail- 
nre  to  do  so.  Tbe  letter  says:  "I  will  have 
same  (the  abstract)  brought  down  to  date 
and  examined,  and  proceed  to  close  up  the 
matter  with  you.  I  will  send  you  a  deed 
for  your  signature  within  a  few  days."  Now, 
tbe  words  "close  up  the  matter"  refer  to 
consummation  of  the  contract  of  sale,  and 
not  tbe  negotiations.  The  negotiations  end- 
ed with  this  letter  of  acceptance,  and  the 
language  of  that  letter  implies  an  accept- 
ance of  the  terms  and  an  agreement  to  close 
op  the  details  or  to  perform  the  terms  of 
the  contract  as  soon  as  the  abstract  could 
be  brought  down  to  date  and  the  title  exam- 
ined. 

[2]  It  la  trw  tlw  iettsr  of.  accqttanee  In- 


troduoes  a  change  In  tiie  details;  In  that.  In- 
stead of  sending  the  draft  for  ttie  price  and 
recelTlng  tbe  deed  and  abstract  together,  It 
is  asked  in  this  letter  that  flie  abstract  be 
forwarded  for  Inspection.  Now,  that  was  not 
a  anbstantlal  change  In  the  terms,  but  mere- 
ly a  detail  which  tbe  d^endant  promptly  ac- 
ceded to  by  forwarding  the  abatract  as  re- 
quested. It  was  not  such  a  change  as  amount- 
ed to  a  qualification  of  tbe  original  offer, 
but  It  was  aa  a|!ceptance  ot  the  offer  with 
this  immaterial  diai^  with  respect  to  tbe 
enmlnatlon  at  tbe  abstract  Under  defend- 
ants original  otter  tbe  draft  was  to  be  sent 
first  and  the  deed  and  abstract  forwarded  to- 
gether. But  plaintiff  was  not  bound  to  ac- 
cept the  conv^ance  if  the  title  proved  to 
be  unsatisfactory,  and,  even  If  be  bad  sent 
the  draft  and  reeelTed  the  deed  and  ab- 
stract be  would  not  have  be»i  bound  to  ac- 
cept it  but  could  have  demanded  a  refund 
of  tbe  money  paid  if  l^e  title  bad  been 
shown,  upon  examination,  to  be  In^erfect 
This  being  so,  tbe  matter  of  furnishing  the 
abstract  was  merely  a  detail  which  did  not 
change  the  terms  of  the  contract  and,  ag  be- 
fore stated,  defendant  promptly  acceded  to 
the  qualification  and  forwarded  0ie  abstract 
And  even  tbougph  tbe  letter  constitoted  a 
binding  cimtract  betwerai  the  parties,  the 
plaintiff  was  entitled  to  a  reaatmiAle  tim^ 
before  being  called  on  to  perform  the  con- 
tract;  within  which  to  examine  tbe  title.  Dc< 
fondant's  proposal  did  not  apecUy  tbe  Und' 
of  deed  he  was  to  necute,  but  the  law  Im- 
plies an  agreement  to  furnish  a  good  atl& 
"Where  there  Is  no  stipulation  to  the  con- 
trary," said  this  court  in  Tnpy  v.  Kocourek, 
66  Ark.  438.  61  8.  W.  69,  "tbe  law  wiU  pre- 
sume, in  a  contract  for  tbe  sale  of  lands  up- 
on a  valtmble  consideration,  that  the  vendor 
Intended  to  convey  a  good  title,  and  tbe  ven- 
dee will  not  be  compelled  to  pay  his  money 
and  accept  It,  unless  It  is  good." 

[3]  In  the  letter  of  February  20th  plaintiff 
proposed  another  slight  change  in  the  terms 
of  the  contract  by  asking  defendant  to  for- 
ward the  draft  to  lAttle  Rock  for  collection 
through  a  bank  there,  instead  of  his  sending 
the  draft  to  Oklahoma  City.  That  how- 
ever, was  a  mere  proposal  of  tbe  plaintiff 
for  this  slight  change  In  the  details;  but, 
even  if  It  be  deemed  material.  It  did  not  con- 
stitute a  breach  on  the  plainttflTs  part  of  the 
contract  or  justify  a  breach  on  the  part  of 
defendant  Tbe  rights  of  the  parties  were 
fixed  by  the  contract  embraced  In  the  former 
correspondence,  and  either  one  of  them  might 
ask  concessions  or  changes  without  giving 
legal  cause  to  the  other  to  refuse  to  perform 
the  contract  as  originally  established.  "If 
an  offer  Is  accepted  as  made,  the  acceptance 
is  not  conditional  and  does  not  vary  from  the 
offer  because  of  Inquiries,  whether  the  offerer 
will  change  his  terms,  or  as  to  future  acts, 
or  the  expression  of  a  hope,  or  suggestions," 
etc.  9  Cyc.  269.  After  the  contract  was 
entereA  into  the  defendant  bad  tbe  right 
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to  Insist  upon  a  literal  compliance  with  its 
terms,  but  the  fact  that  the  plalntlfC  aeked  a 
change  in  some  of  the  details  did  not  Justify 
defendant  in  breaking  the  contract' 

[4]  The  same  may  be  said  with  reference 
to  the  plaintifTs  proposal  in  tluit  letter  that 
defendant  accompany  the  deed  by  new  bill 
of  assurance.  On  that  feature  of  the  case, 
however,  it  may  be  said  that  plalntlfC  had 
the  right  to  make  that  request  of  defendant, 
for  the  reason  that  there  wps  an  obvious  er- 
ror In  the  original  bUl  of  assurance  and  it 
was  defendant's  duty  to  correct  that  error 
as  a  part  of  the  performance  of  his  contract 
by  the  execution  of  a  new  instrument. 

Our  conclusion  la  that  the  evidence  estab- 
lishes a  contract  for  the  sale  of  the  prop- 
erty, and  defendant's  breach  thereof  is  un- 
disputed. The  evidence  Justified  the  assess- 
ment of  the  amount  of  damages  awarded  by 
the  conrt,  so  the  judgment  is  affirmed. 


DAVIES  V.  CHICOT  COUNTY  DRAINAGE 
DIST.  et  aL   (No.  251.) 

(Supreme  Court  of  Arkansas.   April  6,  1914.) 

1.  Dbains  (J  67»)— Ratification  of  Assess- 
ments—Legislative  RAimCATION. 

Act  March  13,  1913.  p.  756,  repesiine  Sp. 
Act  leil.  p.  814,  which  created  the  CUcot 
county  drainage  district,  and  expressly  validat- 
ing the  acta  of  the  board  of  directors  in  there- 
tofore levying  and  collecting  asaessments,  and 
directing  the  tax  collector  to  pay  over  the 
amounts  collected  to  the  board  of  directors, 
does  not  violate  any  constitutional  requirement 
that  such  assessments  shall  be  in  proportion  to 
the  benefits:  it  being  presumed  that  the  Leg- 
islature determined  uiat  the  aasessmokts  bore 
a  Just  proportion  to  the  benefits. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  H  73.  76,  91;  Dec  Dig.  |  67.*] 

2.  Drains  (|  76*) —Assessments— Notio«— 
Effect  of  Failure. 

The  failure  of  the  board  of  directors  of  the 
Chicot  county  drainage  district  to  eive  notice 
of  an  assessment,  as  provided  by  Special  Act 
1911,  p.  823,  {  12,  creating  the  district,  would 
not  make  the  aasessment  invalid  and  unenforce- 
able, in  view  of  Act  March  13,  1913,  p.  756, 
expressly  validating  all  assessments,  and  re- 
pealing the  act  creating  the  district 

LBd.  Note.— For  oUier  cases,  see  Dndns,  Cent 
Dig.  H  7&-81;  Dea  Dig.  |  7&«] 

3.  Drains  (i  91*)— As8Ess]fBnT&-CoBTB. 

Where  plaintifF,  who  sued  to  restrain  the 

collectioD  of  an  assessment  levied  by  the  Chi- 
cot county  drainage  district,  filed  his  complaint 
before  the  enactment  of  Act  March  13,  1913,  p. 
766,  which  aboliahed  the  ^strict,  but  ratified 
assessments  made,  and  was  entitled  to  the  relief 
prayed  before  its  enactment,  he  was  not  liable 
for  any  costs  incurred  before  that  time. 

[Ed.  Note.— For  other  cases,  see  Drains, 
Cent  Dig.  li  B3.  82,  102,  103;  Dee.  Dig.  { 
91*1 

4.  Drains  (|  88')— Assesssments  —  Nonpay- 
ment—Penalties— Abolition  OF  District. 

Since  Act  March  13,  1913,  p.  758,  repeal- 
ed Special  Act  1911.  p.  814,  creating  the  Chicot 
county  drainage  rUstrict,  though  it  ratified  as- 
sesBments    already    made,    a    property  owner 


would  not  be  liable  for  the  penalty  imposed  by 

the  repealed  act;  the  repeahng  act  only  author- 
izing ^e  collection  of  the  asBCBsmect 

[Ed.  Note. — For  other  cases,  see  Drains, 
Cent  Dig.  |  90;  Dec  Dig.  |  86.*] 

Appeal  from  Chicot  Chancery  Court;  Z.  T. 
Wood,  Chancellor. 

Action  by  Walter  Davles  against  the  Chicot 
County  Drainage  District  and  others.  From 
a  decree  dismissing  the  complaint  and  enter- 
ing Judgment  for  defendants,  plaintiff  ap- 
pealed, and  the  drainage  district  prosecoted 
a  cross-amreaL  Aflbrmed. 

This  cause  was  submitted  upon  an  agreed 
statement  of  facts,  from  which  it  appears 
that  the  Chicot  county  drainage  district  was 
created  by  a  si)ectal  act  of  the  General  As- 
sembly, approved  May  26,  1911;  the  same 
being  Act  No.  290 ;  section  12  of  said  act  pro- 
vided for  the  assessment  of  the  drainage  tax, 
and  required  that,  upon  the  completion  of 
said  assessment  a  notice  thereof  be  publish- 
ed in  some  newspaper  for  three  weeks,  to 
the  end  that  any  landowner  might  file  ex- 
ceptions against  his  assessment;  that  said 
assessment  should  have  been  made  at  the 
meeting  of  the  board  of  directors  in  Septem- 
ber, 1912.  but  was  not  made  until  the  8th  day 
of  October,  1912,  the  same  being  an  adjourn- 
ed day  of  said  September  meeting;  that  the 
board  assessed  all  the  lands  In  the  drainage 
district,  including  those  of  appellant  at  seven 
cents  per  acre,  but  the  board  gave  no  notice 
whatever  of  said  assessment;  that  the  sur- 
vey of  said  district  had  been  completed,  plans 
and  specifications  for  complete  drainage  of 
the  district  prepared,  maps,  profiles,  and  field 
notes  of  the  same  deposited  with  the  district 
and  are  now  held  as  its  property,  and  that 
the  said  assessment  was  made  for  the  pur- 
pose of  repaying  the  money  borrowed  by  said 
district  from  the  banks  of  the  county,  which 
had  been  used  in  paying  for  the  survey  of 
the  district  and  other  necessary  expenses  of 
the  board ;  that  said  Special  Act  No.  299  of 
the  General  Assembly  of  1911  had  been  re- 
pealed by  Act  No.  181  of  the  Acts  of  1013. 
which  was  approved  March  13,  1918.  It  was 
further  recited  In  the  agreed  statement  of 
facts  that  the  taxes  had  been  extended  upon 
the  tax  books,  and  that  the  collector  was 
proceeding  to  collect  and  would  enforce  the 
collection  of,  said  taxes. 

A  temporary  restraining  order  was  grant- 
ed, which  was  dissolved  upon  the  final  hear- 
ing, at  which  time  the  court  dismissed  the 
complaint,  and  entered  judgment  for  the 
amount  of  the  taxes,  and  declared  the  same 
a  Hen  upon  the  lands  described  in  the  com- 
plaint 

This  appeal  is  prosecuted  from  that  de- 
cree. The  court  declined  to  assess  the  pen- 
alty of  10  per  cent.  Imposed  by  the  act  of 
1911  against  landowners  who  failed  to  pay 
their  taxes  within  the  time  limited  by  said 
act  and  the  drainage  district  has  prosecuted 
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ft  croBMppeal  from  tbe  courts  refusal  so 

to  do. 

J.  B.  Parker,  of  Lake  Village,  for  appel- 
lant W.  Q.  Street  and  J.  C  OilUson,  both 
of  Lake  Village,  for  app^eea. 

SMITH.  J.  (after  atatlng  the  fftcts  as 
abore).  .^q^ellant  contends  that  tbe  assess- 
ment and  levy  Is  void,  because  tbe  board 
gave  no  notice  of  the  assessment  as  required 
section  12  of  tbe  act  mider  which  they 
wen  <^p»atln|^  and  because  a  flat  rate  of 
aevoi  cents  per  acre  was  levied,  when  the 
act  leQnlred  the  board  to  make  the  assess- 
ment accordli^  to  benefits,  and  for  the  ad- 
dltlcmftl  reason  that  said  assessment  was 
made  for  the  purpose  of  paying  for  the  sur- 
vey and  tbe  expenses  of  the  board,  when 
they  were  only  authorized  to  levy  an  assess- 
ment against  the  lands  for  tbe  purpose  of 
digging  the  drainage  canals  of  said  district 
Practically  all  of  the  questions  Involved 
here  w»e  considered  and  decided  in  the  case 
of  Board  of  Directors  of  Crawford  Gonnty 
Levee  District      Dunbar.  166  S.  W.  96. 
Tliere  an  improvement  district  bad  been  dis- 
membered, here  one  has  been  abolished,  and 
tn  both  cases  provision  was  made  for  the  pre* 
Itmlnary  expenses  of  the  district   The  act 
of  1913  provided  for  the  dlssolutton  of  the 
district  but  it  recognized  that  the  district 
bad  incurred  obligations  which  wore  that 
outstanding,  and  provision  was  made  for 
thdr  payment  That  provision  was  contain* 
ed  in  the  following  language:  "Provided, 
that,  whereas,  the  board  of  directors  of  said 
drainage  district  have  levied  an  assessmrait 
against  the  lands,  lots  and  railroad  rights 
of  way  in  said  district  be  It  enacted  that  all 
of  tbe  acts  of  said  board  of  directors  in  re- 
lation to  the  assessment  levy  and  collection 
of  said  assessmrait  be.  and  the  same  are  here- 
by validated ;  and  the  collector  of  taxes  for 
said  county  of  Chicot  Is  hereby  authorized 
and  directed  to  pay  over  to  said  board  of 
directors  all  such  sums  of  money  as  he  may 
collect  nnder  said  assessment  when  collect- 
ed; and  that  said  board  of  directors  be,  and 
file  same  are  hereby,  empowered  and  an- 
thorlzed  to  pay  out  of  the  moneys  coming  to 
tiielr  hands,  from  said  assessment  In  pay- 
ment of  all  debts  and  obligations  created  by 
eaid  board,  and  tbe  surplus  remaining,  If  any. 
In  their  bands,  shall  be  covered  by  them  Into 
the  general  connty  fund  of  said  Chicot  coun- 
tf."  The  Legislature  recognized  that  an  as- 
sessment had  been  made  by  the  board  of 
directors,  and  In  expresa  terms  validated 
that  assessment 

[1]  No  attempt  Is  made  to  show  that  the 
assessment  thus  validated  contravened  any 
constitutional  requirement  that  such  assess- 
ments shall  be  in  proportion  to  the  prospec- 
tive  betterments,  and  the  presumption  must 
be  indulged  that  the  LegiBlature  determined 
that  the  assessment  bore  a  Just  proportion 
to  the  prospective  benefits  of  tbe  Improve- 
mot  Tbe  right  of  tlie  Legislature  to  appor- 


tion the  preliminary  expense  of  a  dismem- 
bered Improvement  district  In  proportion  to 
the  anticipated  or  prospective  benefits  is  as- 
sarted in  tbe  case  of  Board  of  Directors  t. 
Dunbar,  supra. 

[23  Nor  do  we  think  appellants  poidtion  is 
well  taken  in  r^ard  to  tiie  effect  of  the  foll- 
nre  of  the  board  of  directors  to  give  notice 
of  the  assessment  as  provided  by  section  12 
of  the  act  creating  the  drainage  district. 
The  validity  of  tlds  assessmoit  does  not  de- 
pend up<m  the  action  of  tbe  board  of  direc- 
tors. The  L^lslature  has  reviewed  that  as- 
sessment and  lias  validated  it  The  Act  No. 
181  of  the  Acts  ot  1013  is  not  a  mere  curative 
act  and  we  need  not  therefore  consider  tbe 
authority  of  the  Leglslatora  to  cure  an  as- 
sessment made  without  notice.  But  this  act 
expressly  authorizes  and  dirMts  the  collector 
of  taxes  of  that  county  to  proceed  with  the 
(;pUection  of  said  assessment  and  dlrecto  the 
disposition  of  the  taxes  to  be  made  by  him 
when  llie  collection  has  be«i  completed.  In 
the  case  of  Sudberry  Oraves,  89  Ark.  844, 
lOS  S.  W,  728,  an  act  somewliat  similar  to 
this  Act  181  (HE  the  Acts  of  1918  was  under 
consideration,  and  the  court  there  said:  "But 
It  is  broader  than  that  0.  e..  broader  than  a 
tasn  curative  act)  in  Ito  scope  and  effect 
It  is  equivalMit  to  a  declaration  that  the 
amounts  assessed  t^  viewers  and  approved  by 
the  county  court  were  proper  according  to 
tbe  benefits  to  be  rec^ved  by  eadi  tract  ot 
land,  and  a  l^islatlve  adoption  of  tiiose 
amounts  as  a  reassessment  of  the  proportion- 
ate part  of  the  cost  of  the  Improvement  to 
be  paid  upon  those  lands.  Tlie  Legtslature 
had  the  power,  in  the  first  instance,  not  only 
to  fix  the  boundaries  of  the  district  but  to 
d^ermine  the  cost  of  the  Improvement  snd 
to  assess  the  cost  proportionately  upon  the 
several  tracts  of  land  according  to  the  leg- 
islative estimate  of  benefits,  without  delegat- 
ing to  any  subordinate  board  or  officers  the 
duty  and  power  of  fixing  the  assessmenta 
CotCman  v.  St.  Francis  Drainage  Dlst.,  83 
Ark.  54  1103  S.  W.  179];  Parsons  v.  District 
of  Columbia,  170  U.  S.  45  [18  Sup.  Ct  521,  42 
lb.  Ed.  943].  In  other  words,  the  Legislature 
could  in  the  first  place  have  levied  the  as- 
sessment Itself,  subject  only  to  the  right  of 
the  assessed  landowner  to  have  an  arbitrary 
abuse  of  that  power  reviewed  by  the  courts 
(CofTman  t.  Drainage  District  supra),  and  it 
can  thffl'efore  adopt  as  correct  the  assess- 
ment made  by  the  viewers  and  county  court 
treating  the  act  of  adoption  as  a  reassess- 
ment of  the  lands  by  the  Legislature.  We 
see  no  reason  why  the  Legislature  cannot  if 
It  had  the  power  In  the  first  place  to  de- 
termine for  Itself  the  proportionate  amounts 
to  be  assessed  against  the  lands  in  the  dis- 
trict determine  now  that  the  apportionment 
made  by  tbe  viewers  and  confirmed  by  tbe 
county  conrt  was  correct  and  assess  them 
against  the  lands.  Authority  is  not  lacking 
to  support  this  view." 

[1]  The  complaint  In  this  case  was  filed 
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on  the  8th  (tf  Febmair,  1918.  ivhitih  wu 
pilor  to  the  passage  of  Act  No.  181  of  the 
Acts  of  1913.  and  appellant,  having  been  en- 
titled to  the  relief  prayed  for  at  the  time 
of  filing  bis  complaint,  la  not  liable  for  any 
costs  prior  to  the  time  this  Act  No.  181  be- 
e&me  effective.   Sudberry  t.  Graves,  supra. 

[4]  And  in  no  event  wonid  appellant  be 
liable  for  a  penalty.  The  only  authority  for 
the  Imposition  of  a  penalty  is  found  In  the 
act  creating  the  district,  and  that  act  was 
repealed,  and  the  act  of  191S  only  authorised 
the  collection  of  the  assessment  of  the  seven 
cents  per  acre. 

The  decree  of  the  court  below  la  therefore 
in  all  filings  affirmed. 


BUBANES  et  al.  v.  FUTRBLL  et  al. 
(No.  264.) 

(Btmtreme  Court  ot  Arkansas.   April  18,  1914.^ 

1.  Si-ATuns  (1 161*)— Rbfeai,. 

Where  a  statute  covers  the  entire  subject- 
matter  of  an  existing  statute,  and  it  was  evi- 
dently the  legislative  intention  to  enact  a  sub- 
stitute therefor,  the  prior  act  is  impliedly  re- 
pealed, though  some  of  the  provisions  of  the 
prior  act  are  not  embraced  In  the  subsequent 
act. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  Si  230-234;  Dec.  Dig.  !  161.*] 

2.  Schools  akd  School  Distbicts  (S  83*)— 
Gbeation— Special  School  Distbicts. 

Special  school  districts  may  be  eBtablished 
by  the  consolidation  of  common  school  districts 
as  entiretiea,  or  by  taking  only  parts  of  common 
aebool  districts  and  consolidating  such  parts. 

raM.  Note.^For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Difr  |  65;  Dec  Dig.  f 
38.*] 

3.  Statutes  <|  158*)— Bxpuls— Bbpiau  bt 

lUFUOAHON. 

Repeals  by  bnplteatfon  are  sot  favored,  and 
will  not  be  deemed  to  have  been  Intended,  un- 
less that  intention  la  cleaiiy  manifest. 

[Kd.  Note.— For  other  cases,  we  Statutes, 
Cent  Dig.  5  228 ;  Dec.  Dig.  J  158.*] 

4.  Schools  and  School  Disnuon  (|  22*)— 
Rkfkal  bt  Imfucation. 

Acts  1911,  p.  81,  permitting  any  two  or 
more  school  distncts  to  be  organieed  into  a  sin- 
gle consolidated  school  district  with  the  powers 
specified,  did  not  impliedly  repeal  Acts  1809/ 
p.  948,  section  1  of  which  provides  that,  wben 
the  people  of  any  given  territory  in  a  county 
desire  to  avail  themsdves  of  the  benefits  of  all 
of  the  laws  for  the  regulation  of  bublic  schools, 
they  may  be  organized  into  a  single  school  dis- 
tri<^  with  the  powers  therein  provided,  except 
that  Act  Mo.  116  provides  an  exclusive  method 
for  oonsoUdatinf  aebofA  districts  as  enliieUes. 

rDd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  41;  Dec.  Dig.  fi 
22.*] 

6.  CoNsxiTtmoNAL  Law  (|  70*)— Province 

OF  Courts 

The  question  of  whether  a  law  is  wise  or 
not  is  for  the  IJeglslature,  and  its  action  In  that 
respect  is  not  reviewable  by  the  courts, 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al I^w,  Cent  Dig.  H  129-132.  137 ;  Dec  Dig. 
I  TO.*] 

Appeal  from  Circuit  Court.  Oreraie  County; 
j.  F.  Gautney,  Judge. 


Proceedings  by  A.  If  .  Bnibanks  and  ot3ier»- 
against  J.  D.  Futrell  and  others,  for  the  ea- 
tablishmmt  of  special  sdiool  districts.  From 
a  decree  setting  aside  the  ord«  of  the  county 
court  estabUahlng  the  district,  petittopers  ap- 
peal.  Reversed  and  remanded. 

The  appellants  are  the  regularly  elected 
and  qualified  directors  of  spedal  school  dis- 
trict No.  33  of  Greene  county.  It  is  admitted 
that  they,  with  other  legal  petitioners,  filed 
their  petition,  gave  the  required  notice,  held 
the  required  election,  and  secured  a  majority 
of  the  votes  cast  at  the  election,  for  the 
establishment  ot  their  special  school  dis- 
trict under  the  provisions  of  Act  No.  321  of 
the  Acts  of  Arkansas  for  the  year  1909,  and 
the  county  court  made  Its  order  estabUahlng 
said  special  district  It  is  conceded  that 
appellants  compiled  with  the  provisions  of 
said  Act  No.  321,  and  that  said  district  has 
been  properly  established,  provided  said  Act 
No.  321  has  not  been  repealed  by  Act  No.  116 
of  the  Acts  of  1911.  An  appeal  was  taken  to 
the  circuit  court  from  the  order  of  the  county 
court  establishing  appellant  special  school 
district,  and  the  circuit  Judge  held  that  the 
said  Act  No.  321  had  been  repealed  by  the 
Act  No.  116  of  the  Acts  of  1911,  and  the  cor- 
rectness of  that  decision  is  the  only  question 
involved  on  this  appeal. 

The  learned  trial  Jadge  accompanied  his 
declaration  ot  law  with  a  review  of  the  two 
acts  In  question,  and  held  In  effect  that  the 
act  of  1909  had  been  repealed  by  Implication 
by  the  act  of  1911  because  the  last  act  in- 
volved the  same  subject-matter  and  was  & 
complete  enactment,  and  for  the  further  rea- 
son that  the  said  Act  No.  116  was  In  con- 
flict and  Inconsistent  with  the  act  of  1900. 
The  opinion  of  the  trial  Judge  was  that  the 
Legislature  of  1911  had  undertaken  to  legis- 
late generally  upon  the  subject  of  the  consoli- 
dation of  school  districts  and  school  territory, 
and  liad  enacted  a  complete  law  for  tills 
purpose,  and  he  expressed  the  opinion  that 
there  was  an  irreconcilable  conflict  between 
the  provisions  of  the  acts  in  question,  whidi 
resulted  in  the  repeal  by  implication  of  the 
first  act  The  court  vacated  and  aet  aside 
tlie  order  of  the  county  court  estabUshli^ 
this  special  school  district,  and  apQ^lants, 
as  directors  of  that  district,  have  duly  prose- 
cuted this  appeal. 

Block  &  Kirsch  and  Johnson  &  Burr,  all  of 
Paragould,  for  appellants.  M.  P.  Huddleston. 
of  Paragould,  for  appellees. 

SMITH,  J.  (after  stating  the  facta  as 
above).  Section  1  of  the  Act  No.  321  reads 
as  follows:  "That  when  the  people  of  any 
given  territory  In  any  county  in  this  state, 
other  than  incorporated  clUes  and  towns, 
desire  to  avail  themselves  of  the  benefits  of 
all  laws  of  this  state,  for  the  regulation  of 
public  schools  In  Incorporated  dttes  or  towns. 


*Por  other  omss  sm  same  topto  sod  tscUoa  NUUBim  In  Dec.  Dig.  *  Am.  Die.  Key-Nih  Bwl«a  A  R^'r  Indens- 
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tbey  may  be  organised  into,  and  estabUahed 
as  a  single  school  district  in  the  manner  and 
wltli  powers  therein  provided,  with  such  mod- 
ifications ot  said  laws  aa  are  herein  pro- 
Tided." 

Section  1  of  the  Act  No.  116  reads  as  fol- 
lows: "Any  two  or  more  school  districts  in 
this  state  may  be  organized  into  and  estab- 
Usbed  as  a  single  consolidated  school  district 
in  the  manner  and  with  the  powers  hereinaf- 
ter spedfled." 

[1]  The  law  Is  well  established  that  where 
the  Legislature  takes  np  an  old  anbject  anew 
and  covera  the  entire  ground  of  the  sabject- 
matter  of  the  former  statute,  and  evidently 
intends  a  snbstltnte  for  It,  the  prior  act  will 
be  repealed  thereby,  although  there  are  no 
express  words  to  that  effect,  and  although 
there  may  be  In  the  old  act  provisions  not  em- 
braced in  the  new.  Lawyer  v.  Carpenter,  80 
Ark.  411,  97  S.  W.  662;  Western  Union  Tel. 
Co.  V.  State,  82  Ark.  302,  101  S.  W.  745. 

Appellees  say  that  Act  No.  321  was  an  ill- 
advised  itfece  of  leglslalion.  and  has  resulted 
in  the  dismemberment  of  the  districts  which 
have  in  part  been  Incorporated  into  special 
■diool  district  Na  S3,  and  show  that  portions 
of  the  old  districts  have  been  left  without 
adequate  school  facilities;  and  it  is  abown 
that  many  other  unhappy  results  are  possible 
under  tlie  operatioD  <tf  this  Act  No.  821;  and 
It  iB  argued  that  these  possibilities  must  have 
been  and  were  awarent  to  the  next  Legls- 
latore  which  convened  after  its  enactment, 
and  that  the  subject  was  taken  up  anew  and 
school  districts  were  treated  as  entireties, 
and  that  therefore  this  last  act  reipealed  the 
first  one. 

We  have  aet  out  the  ftrat  section  of  each  of 
these  acts,  and  it  is  seen  that  the  first  act  pro- 
Tided  for  tlie  establishment  of  special  rural 
hAodI  districts  without  regard  to  the  boun- 
daries of  the  coDunon  school  districts  out  of 
vbidi  a  sfiedal  school  district  Is  established, 
and  section  1  of  the  Act  of  1911  shows  the 
Leglslatnre  was  dealing  with  school  dtetricts 
as  entireties.  It  may  be,  and  no  doubt  is 
tnie,  that  many  individual  hardships  will 
Rsolt  under  the  operation  ot  this  Act  No. 
821;  but  this  suggestion  was  urged  against 
It  hi  the  first  case  which  arose  under  it,  and 
vhlch  reached  this  court  after  Us  passage, 
and  It  was  there  said:  *^  course,  the  act 
under  consideration  will  have  the  effect,  when 
pat  In  (deration  In  the  manner  designated 
In  the  act,  to  change  the  boundaries  ot  com- 
mon school  districts  within  the  territory 
organized  into  single  school  districts,  and 
thus  may  work  hardships  in  individual  In- 
stances where  the  boundaries  of  common 
sdiool  districts  are  disturbed  by  the  changes 
made:  but  with  the  policy  or  expediency  of 
the  l^slatlon  this  court  has  naught  to  do, 
BO  long  as  the  act  does  not  violate  constitu- 
tional limitations."  Common  S(diool  Dlst  No. 
13  7.  Oak  Grove  Special  School  District,  102 
ilk.  411. 144  S.  W.  224. 


[2]  The  two  acts  provide  different  methods 
for  the  establishment  of  special  rural  school 
districts,  and  if  the  first  is  not  repealed  by 
the  last,  the  law  is  that  8pe(dal  school  dis- 
tricts may  be  created  by  the  consolidation  of 
common  school  districts  as  entireties,  or  by 
taking  only  portions  of  different  common 
school  districts,  and  it  is  competent  for  the 
Legislature  to  enact  that  these  districts  might 
be  established  In  either  manner. 

[3]  Repeals  by  Implication  are  never  fa- 
vored, and  this  last  act  does  not  expressly 
repeal  the  first  one;  and  we  will  not  hold 
that  this  result  Is  accomplished  by  Implica- 
tion, unless  that  result  is  clearly  manifest 
C,  B.  I.  &  P.  By.  Co.  V.  HcBlroy,  02  Ark. 
600,  123  S.  W.  771;  De  Queen  v.  Fenton,  100 
Ark.  604,  140  S.  W.  716. 

[4,  i]  But  we  do  not  think  the  Intention  of 
the  Leglslatare  was  thus  manifested;  but 
that,  on  the  contrary,  the  purpose  of  the  last 
act  was  to  provide  another  method  for  the 
creation  of  special  school  districts. 

The  L4;l8latnre  evidently  thought  It  proper 
to  allow  tiie  electors  to  determine  whether 
special  rural  acAiool  districts  should  be  estab- 
lished by  the  consolidation  of  common  school 
districts  as  a  unlt»  or  to  establish  q>eclal 
districts  by  taUng  only  portiona  of  the  re- 
spective common  school  districts;  and,  while 
It  may  be  true  that  one  meOiod  la  wise  and 
the  other  unwise,  this  Is  a  auestlcm  of  policy 
to  be  decided  the  Legislature,  and  Its 
actton  In  tiiat  respect  is  ^ot  reviewable  by 
the  court  The  procedure  for  the  establUh- 
ment  of  the  districts  la  not  the  same  under 
the  two  acts,  but  we  do  not  deem  it  neces- 
sary to  ptdnt  out  tbe  difference,  as  the  Legis- 
lature had  the  rii^t  to  prescribe  the  manner 
In  v^ch  either  kind  of  district  might  be 
formed.  The  case  of  Common  Sdiool  District 
No.  18  V.  Oak  Grove  special  Sdiool  District, 
supra,  and  the  cases  of  Bonner  v.  Snipes,  103 
Ark.  298,  147  B.  W.  66,  and  Bunch  v.  Ohaf- 
fln.  158  S,  W.  266,  indicate  the  practice 
where  districts  are  formed  under  the  act 
of  1909;  and,  although  this  act  of  1911 
provides  a  different  iirocednre,  It  does  not 
follow,  because  of  this  difference,  that  the 
last  act  repeals  the  first,  because  the  Leg- 
islature, for  any  reason  satisfactory  to  it- 
self, coold  have  prescribed  such  procedure 
for  the  establlshmeot  of  either  kind  of 
district  as  It  saw  fit  to  do.  While  we  think 
there  is  no  Irreconcilable  conflict  between 
these  acts,  it  is  nevertheless  tme  that  the 
last  provides  the  exclusive  method  by  which 
common  school  districts,  as  entireties,  may  be 
consolidated,  and  to  that  extent  the  first  act 
is  repealed  by  the  last.  Under  the  first  act 
common  school  districts  might  be  consolidated 
In  whole  or  In  part;  but  the  last  act  provides 
how  districts  may  be  consolidated  as  entire- 
ties, and  Is  exclusive  when  they  are  so  form- 
ed, but  It  does  not  provide  that  special  rural 
districts  shall  not  be  otherwise  formed. 

We  conclude^  therefore,  that  the  acta  relate 
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to  different  conditions,  tinder  which  apedal 
rural  districts  may  be  formed,  and  that  both 
acts  are  In  force,  oOsept  ttiat  the  first  act 
does  not  now  goTem  the  consolidation  of  com- 
mon school  districts  as  entireties. 

Accordingly  the  Judgment  of  the  court  be- 
low will  be  leTersed,  and  ttie  cause  remanded. 


HcCLURB  r.  TOPF  ft  WRIGHT  et  at 
(No.  24&) 

(Supreme  Oonrt  of  Aricansas.   April  6,  1914.) 

1.  GonsnTTmoNAi,  Law   (S  26*)— Lkqibla- 

TIVE  FoWEBS— Scope. 

The  Legislature  has  power  to  make  such 
laws  as  are  not  ezpresdy  or  by  necessary  imi^ 
cation  prohibited  by  the  Ocmatltution. 

[Bd.  Note.— For  other  cases,  see  Oonstitation- 
alXaw,  Gait  Dig.  i  30 ;  Dec.  Dig.  {  26.*] 

2l  GoHSTiTnTronAL  Law  ({  48*)— P&esuicp- 

TIONB  IN  FaVOB  of  VALIDITT. 

A  statate  must  be  plainly  at  variance  with 
the  Oottstitutian  before  the  court  will  so  de- 
clare it 

[Ed.  Note.— For  otiier  cases,  see  Ooastitntion- 
al  Law,  Cent.  Dig.  {  46;  Dec.  Dig.  |  4&*] 

3.  CoNSTTnmoiTAi.  Law  (|  206*)— Intozioat- 

INQ  LlQUDBS  (f  15*)— POWBB  TO  RKQULATE— 

CoNsmimoNAUTY  OF  Acts. 

Acta  1913,  p.  180,  regulating  the  issoance 
of  liquor  license,  does  not  violate  Const.  U.  S. 
Amend.  14,  Bince  the  right  to  engage  in  selling 
intoxicating  liquors  is  not  one  of  the  privileges 
or  immunities  of  citizens  of  the  United  States 
which  the  states  are  thereby  forbidden  to 
abridge,  and  the  liquor  traffic  is  wholly  within 
the  control  of  the  state  through  the  police  ixjw- 
er  and  may  be  regulated  or  restricted,  even  to 
the  extent  of  total  prohibition. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  625-648;  Dec.  Dig.  | 
206;*  Intoxicating  Liquors,  Cent.  Dig.  81  17, 
18;  Dec  Dig.  {  15.*] 

4.  Elections  (8  11*) — Sitfsbage— Poweb  to 
Bequlate— Effect  of  Federal  CoHBTXTn- 
TioN — "Election." 

Acta  1013,  p.  180,  providing  that,  when  a 
majority  of  the  adult  white  inhabitants  of  a 
city  or  town  sign  a  petition  to  the  county  court 
asking  that  license  lor  the  sale  of  intoxicating 
liquors  be  issued,  the  county  court  may  issue 
such  license,  provided  a  majority  of  the  votes 
cast  at  the  last  general  election  was  in  favor  of 
license,  does  not  violate  Const  U.  S.  Amend. 
15,  forbidding  any  abridgment  of  the  right  of 
citizens  of  the  United  States  to  vote  on  account 
of  race,  color,  or  previous  condition  of  servitude, 
since  such  a  proceeding  by  petition  to  obtain  li- 
cense is  not  an  "election,"  within  the  fifteenth 
amendment,  which  Is  intended  to  secure  the  right 
to  vote  in  the  elections  contemplated  by  the 
fourteenth  amendment 

[Ed.  Note.— For  other  cases,  see  Elections. 
Cent  Dig.  »  8;  Dec.  Dig.  fi  11.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  fip.  2329-2336;  vol.  8.  pp.  7647,  7648.] 

&.  CoKsnTnrzoH^  Law  <|  2iks*)~Poweb  to 

RBOVLATe— CONSTITUTIONALITT  OF  ACTB. 
Acts  1913,  p.  180,  providing  for  the  issu- 
ance of  liquor  licenses  on  petition  of  a  majority 
of  the  aduJt  white  inhabitants  of  a  city  or  town, 
does  not  violate  Const.  Arlc.  art  2,  I  18,  pro- 
viding that  the  General  Assembly  shall  not 
grant  to  any  class  of  citizens  privileges  or  immu- 
nities which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens,  since,  while  the 
right  to  vote  IB  a  privilege  from  which  a  per- 
son cannot  be  excluded  on  account  of  color,  the 
procuring  of  signers  to  a  petition  and  the  pres- 


entation thereof  to  the  couhty  court  is  not  an 
election,  and  the  statate  does  not  give  a  privi- 
lege to  white  inhabitants,  but  only  imposes  a 
condition  upon  the  traffic  in  intoxicatinK  liq- 
uors. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  ||  591-^;  Dec.  Dig.  { 
205.*] 

6.  INTOXIOATINO  LZQUOBB  (f  6*)— POWKB  TO 

Reouxate— OoNffrmrnonAXiTT  of  Acts. 
Because  of  the  serious  effect  on  the  health. 

morals,  and  general  welfare  of  the  people  of  the 
business  of  selling  intoxicating  liquors,  the  I^-  I 
Islature  may  impose  on  such  business  conditions  | 
so  burdensome  as  to  render  the  business  un- 
profitable and  amount  in  practical  results  to  I 
prohibition. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  8  4;  Dec  Dig.  8  6.*]  | 

Aiiipral  from  drcalt  Oonrt,  Pulaski  Ooun- 

ty;  Ceo.  W:  Hendricks,  Judge.  I 

Proceeding  on  a  petition  1^  Topf  ft  Wright  ' 

and  others  for  Uie  licensing  of  the  sale  of  i 

llqnor  In  wbidi  I.  D.  Mcdure  filed  a  remon-  I 

stnmoe.  From  a  judgment  MamtiMng  his  ap-  , 

peal  to  tlie  circuit  oimrt  from  the  a«d<ig  of  I 
the  county  court,  the  remonstrant  aweals. 

Beversed  and  remanded.  j 

Isgrig  ft  Cannon,  of  Little  Bock,  and  N.  B. 
Scott,  of  Lake  Village,  for  appellant    J.  W.  ■ 
ft  J.  W,  House,  Jr.,  and  Morris  M.  ft  Louis 
M.  Ck)hn,  all  of  Little  Roc^,  for  appellees.  '■ 

HART,  J.  The  only  Issue  sought  to  be 
raised  by  this  appeal  is  as  to  the  constltn- 
tlonallty  of  Act  No.  59  of  the  last  (Sen^al 
Assembly,  entitled,  "An  act  to  regulate  the 
Issuance  of  liquor  license  In  Arkansas." 
Other  questions  might  be  discussed  and  de- 
termined; but,  as  said  by  the  court  In  con- 
sidering the  local  option  act  of  1881  (Laws 
1881,  p.  140)  in  the  case  of  Trammell  t.  Brad- 
ley, County  Judge,  37  Ark.  3T4,  "in  view  of 
the  grave  public  Interests  involved  in  the 
question,  the  court  consents"  to  waive  every 
point  except  that  of  determining  the  con- 
stitutionality of  the  act,  and  we  proceed  at 
once  to  a  consideration  and  decision  of  that 
question. 

So  much  of  the  act  as  Is  necessary  for  a 
determination  of  the  issue  raised  the 
appeal  is  as  follows: 

"Section  1.  It  shall  be  unlawful  for  any 
court,  town  or  city  council,  or  any  officer 
thereof,  to  Issue  a  license  or  permit  or  any 
other  authority  to  any  corporation,  person  or 
persons,  to  sell,  barter,  or  give  away,  any 
alcoholic,  malt,  vinous  or  spirltoous  Uquors, 
or  any  compound  or  preparation  thereof,  com- 
monly called  tonics,  bitters,  or  medicated  liq- 
uors, within  the  state  of  Arkansas,  except 
as  provided  In  this  act 

"Sec.  2.  When  a  majority  of  the  adult 
white  inhabitants  living  within  the  incorpo- 
rated limits  of  any  incorporated  town  or  dl^ 
In  this  state  shall  have  signed  a  petition  to 
the  county  court  of  the  county  in  whldi  said 
town  or  city  Is  situated,  asking  that  license 
for  the  sale  of  intoxicating  liquors  be  issued 
for  that  town  or  city,  then  the  said  conuty 
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court  may  Issue  such  license  for  a  period  al- 
ready proTided  by  law;  provided,  that  the 
majority  of  the  votes  cast  at  the  last  gen- 
eral election  In  that  county  on  the  question 
of  'For  License*  and  'Against  Ucena^  was  In 
laror  of  'For  License.* " 

[I.  II  It  Is  not  to  be  doubted  that  the  Leg- 
islature has  the  power  to  make  the  written 
laws  of  the  state  unless  it  Is  expressly,  or  by 
Decessaiy  ImpllcatloD,  prohibited  from  bo  do- 
ing by  the  Constitution,  and  the  act  assailed 
must  be  plainly  at  variance  with  the  Consti- 
tution before  the  court  will  so  declare  It. 

[31  In  regard  to  the  objection  that  the 
act  in  question  is  in  conflict  with  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States,  it  may  be  said  that  It  has 
milfonnly  been  held  by  the  Supreme  Court  of 
ttte  United  States  that  the  right  to  engage  In 
selling  Intoxicating  llguora  Is  not  one  of 
the  prlTlteges  or  immunities  of  citizens  of  the 
United  States,  which  states  are  forbidden  to 
abridge  by  the  fourteenth  amendment  of  the 
Constitution.  Bartemeyer  v.  Iowa,  18  Wall. 
(XJ.  3.)  129,  21  L.  Ed.  929;  Mugler  v.  Kan- 
sas, 123  XT.  8.  623,  8  Sup^  Ct  273,  31  L.  Ed. 
205;  Crowley  t.  Chrlstensen,  137  U.  S.  86, 
11  Sup.  Ct.  18,  S4  Ed.  620;  Olozza  T.  Tier- 
nan,  148  U.  S.  6ff7. 18  Sup.  Ct  721,  87  L.  Ed. 
699. 

The  courts  generally  treat  the  llqnor  traf- 
fic as  being  wholly  within  the  control  of  the 
state  through  the  exercise  of  its  police  pow- 
er, and  Its  sale  may  be  regulated  or  restrict- 
ed as  the  state  sees  fit,  even  to  the  extent  of 
total  prohibition.  23  Cyc.  81;  17  Am.  &  Eng. 
Eqc.  of  Law,  211,  212. 

In  Crowley  Chrlstensen,  supra,  the  Su-' 
preme  Court  of  the  United  States,  through 
Ux.  Justice  Field,  said:  "The  sale  of  such 
liquors  in  this  way  has  therefore  been,  at 
all  thnes,  by  the  courts  of  every  state,  con- 
ddered  as  the  proper  subject  of  l^slattve 
r^nlation.  *  *  *  It  is  a  question  of  pnb- 
Ue  expediency  and  public  morality,  and  not 
of  federal  law.  The  police  power  of  the  state 
la  (oily  competent  to  regulate  the  business — 
to  ndtlgate  Ite  erlls,  or  to  suppress  it  entire- 
ly. There  la  no  Inherent  rl^t  in  a  citizen 
to  aua  sell  intoxicatinf  Uqnors  by  retail; 
It  Is  not  a  privilege  of  a  dtlzen  of  the  state 
or  of  a  dtixen  of  the  United  States.  •  •  • 
Tlie  taaxuter  and  extent  of  legulatUm  rest  in 
the  discretion  of  govendng  antborlty.  *  *  * 
It  Is  a  matter  of  legtslaUve  will  only.  As  In 
many  ottier  cases,  tile  officers  mi^  not  al- 
ways exerdse  the  power  confwred  upon  them 
wtQi  irisdom  or  justice  to  the  parties  afTect- 
ed.  Bat  that  is  a  mattw  which  does  not  af- 
fect the  auQiorlt7  of  tiie  state ;  nor  is  it  one 
wU6h  can  be  brought  under  the  cognizance 
ot  the  conrtfl  of  the  United  States." 

.^iiln,'lik  the  case  o'  Olozza  v.  Tienuin, 
npra,  ICr.  Chief  Justice  Fnllo',  speaking  for 
file  court,  said:  '^t  it  is  contended  that 
the  act  confllcta  witii  the  provisions  of  the 
fbartfiuith  amendment  ttiat  "00  state  shall 
Mke  or  nfozce  JUT  Uw  vhldh  shall  abridge 


the  privileges  or  immunities  of  citizens  of  the 
United  States,  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law,  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protec- 
tion of  the  laws.*  The  privileges  and  Immuni- 
ties of  citizens  of  the  United  States  are  prlv- 
ll^ee  and  immunities  arising  ont  of  the  na- 
ture and  essential  character  of  the  national 
government,  and  granted  or  secured  by  the 
Constitution  of  the  United  States,  and  the 
right  to  sell  intoxicating  liquors  is  not  one  of 
the  rights  growing  out  of  such  clUzenahlp. 
Bartemeyer  v.  Iowa,  18  Wall.  (U.  S.)  129 
[21  L.  Ed.  929].  The  amendment  (fourtewth) 
does  not  take  from  the  states  those  powers 
of  police  that  were  reserved  at  the  time  the 
original  Constitution  was  adopted.  Undoubt- 
edly It  forbids  any  arbitrary  deprivation  of 
;  life,  liberty,  or  property,  and  secures  equal 
protection  to  all,  under  like  circumstances, 
in  the  enjoyment  of  their  rights ;  but  it  was 
not  designed  to  interfere  with  the  power  of 
the  state  to  protect  the  lives,  liberty,  and 
property  of  its  citizens,  and  to  promote  their 
health,  morals,  education,  and  good  order." 

The  same  principles  have  been  reaffirmed 
by  later  decisions  of  the  Supreme  Court  of 
the  United  States.  See  Eberle  &  Carroll  v. 
People  of  State  of  Michigan,  232  U.  S.  700, 

84  Sup.  Ct  464,  58  L.  Ed.  ,  opinion  by  Mr. 

Justice  Lamar,  delivered  March  23,  1914. 

Counsel  for  appellees  rely  upon  the  case 
of  Tick  Wo  V.  Hopkins,  118  U.  S.  366,  6  Sup. 
Ct  1064,  30  L.  Ed.  220,  relating  to  the  regula- 
tion of  laundries.  The  court  held  the  ordi- 
nance in  that  case  void  because  the  Chinese 
were  arbitrarily  forbidden  to  operate  a 
laundry,  a  business  harmless  in  Itself,  and 
in  which  on  that  account  an  alien  had  a  right 
to  engage  on  the  same  teiims  as  citizens  of 
the  state  for  the  purpose  of  earning  a  liv- 
ing. In  that  case,  the  distinction  made  clear 
in  the  subsequent  case  of  Crowley  v.  Cairla- 
tensen,  supra,  was  not  discussed.  That  is  to 
say,  In  the  latter  case  It  was  pointed  out 
that  In  the  appUcation  Of  the  police  power  of 
a  state  tiiere  Is  an  essential  dUEerence  be- 
tween the  business  of  selliiv  Uqnor  and  other 
businesses  whldi  are  harmless  in  themsdves. 
This  distlncUcm  has  also  been  recognised  by 
state  courts  wUch  have  sustained  tb»  valid- 
ity of  Btatntes  limiting  the  granting  of  liq- 
uor licenses  to  resldraats  of  the  state.  De 
Orazler  v.  Steams,  1(0.  Tex.  194,  105  3.  W. 
992,  10  L.  B.  A.  (N.  8.)  1083,  16  Ann.  Gas. 
lOBO;  Austin  v.  State,  10  Mo.  &91;  Welsh  v. 
State,  126  Ind.  71,  26  N.  p.  883,  9  L.  B.  A. 
664. 

In  Mette  McGuckin,  18  Neb.  823,  25  N. 
W.  888,  a  statute  which  limited  the  granting 
of  liquor  licenses  to  residents  of  the  state 
was  attacked  on  the  ground  that  It  was  in 
violation  of  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States,  and  the 
court  held  that  the  act  was  a  proper  exercise 
of  the  police  power  of  tiie  state  and  was 
valid.  The  case  was  affirmed  by  the  Supreme 
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Court  of  the  United  States  without  a  written 
opinion.  Hette  t.  McGuckln,  149  U.  S.  781, 
IB  Sup.  Ct  1060,  37  Lu  Ed.  950;  23  Cyc.  122. 

[4]  The  flfteentb  amendment  to  the  Con- 
stitutton  ot  the  United  States  declares  that 
"the  right  of  citizens  of  the  United  States 
to  vote  shall  not  be  abrit^ed  by  the  United 
States  or  by  any  state  on  account  of  race, 
color,  or  previoas  condition  of  servitude." 
The  evident  purpose  and  object  of  the  fif- 
teenth amendment  Is  to  secure  the  right  of 
citizens  to  vote  In  the  elections  contemplated 
by  the  fourteenth  amendment  For  the  rea- 
sons hereinafter  given,  statutory  proceeding 
to  obtain  license  for  the  sale  of  Intoxicating 
liquors  such  as  the  one  under  consideration 
are  not  elections,  and  are  not,  therefore,  In 
conflict  with  the  fifteenth  amendment  ■ 

[i]  But  the  principal  reliance  of  counsel 
for  appellees  to  uphold  the  Judgment  of  the 
circuit  court  is  that  tbe  act  In  question  is 
In  violation  of  article  2,  {  18,  of  our  consti- 
tution, which  reads  as  follows:  "The  Gen- 
eral Assembly  shall  not  grant  to  any  citizen 
or  class  of  citizens  privileges  or  Immunities 
whidi  upon  the  same  terms  shall  not  equally 
belong  to  all  citizens."  They  insist  that  the 
proceeding  required  by  the  act  as  a  prereq- 
vidte  to  the  granting  of  license  by  the  coun- 
ty court  la  an  "election,"  and  that  to  deny 
colored  people  the  right  to  vote  would  be  a 
violation  of  that  clause  of  our  Constitution 
Just  quoted. 

Of  course,  if  the  position  assumed  by  coun- 
sel Is  correct,  the  act  contravenes  our  Cou- 
atltntlon,  because  the  right  to  rote  Is  a  priv- 
ilege from  which  a  person  cannot  be  excluded 
on  account  of  color.  To  support  their  posi- 
tion, counsel  cite  the  case  of  McCuUough  v. 
Blackwell,  61  Ark.  164,  10  S.  W,  261,  and 
quote  therefrom  as  follows:  "The  presenta- 
tion of  the  petition  Is  in  the  nature  of  an 
election.  When  the  county  court  has  acted, 
the  votes  have  been  cast  and  the  election  re- 
turns made,  and  an  appeal  does  not  Invest 
the  petitioner  with  the  power  to  change  his 
vote  or  to  withdraw  it  except  for  good  cause, 
as  Is  indicated  In  Williams  v.  Citizens,  40  Ark. 
290." 

It  is  plain  that  the  court  did  not  mean  to 
hold  that  the  procuring  of  sdgners  to  the 
petition  and  the  presentation  thereof  to  the 
coun^  court  was  an  election;  for  the  law, 
as  It  then  existed,  permitted  adult  females, 
as  well  aa  adult  males,  to  sign  a  petition 
praying  that  the  sale  of  intoxicating  llquoi^ 
be  prohibited  by  the  court  The  court  had  al- 
ready held  the  act  constitutional.  See  Black- 
well  T.  State,  36  Ark.  178;  Wilson  v.  States 
3B  Ark.  414;  Trammell  t.  Bradley,  County 
Jndg^  87  Ark.  874.  If  such  a  proceeding 
was  an  "election,"  the  court  could  not  bare 
beid  the  act  constitutional;  for  under  our 
Constitution  only  male  persona  over  the  age 
ot  21  years,  with  obtain  other  qualiflcati<ni8 
as  to  r^denc^  are  allowed  to  vote.  Tb» 
court  only  said  that  the  inooeedlng  wu 
conducted  In  like  manner  aa  an  election,  Irat 


that  la  a  very  dlffermt  thing  firom  saying 
that  It  la  an  election.  This  Is  shown  by  the 
language  of  the  court  In  Bordwell  t.  Dills,  70 
Ark.  176,  66  S.  W.  646,  wh^,  In  reference  to 
the  language  quoted  above  In  McCullougb  t. 
Blackwell,  61  Ark.  164,  10  S.  W.  259.  the. 
court  said:  "Treating  the  proceeding  as  an- 
alogous to  that  of  an  election,  as  is  done  in 
McCuUough  V.  Blackwell,  supra,  the  ballots 
are  cast  when  the  [wtition  containing  the 
signatures  is  filed  with  the  clerk  of  the  coun- 
ty court  Continuing  the  analogy,  when  the 
county  court  begins  the  investigation  to  de- 
termine the  result,  the  polls  are  cleared,  and 
the  count  of  ballots  has  begun,  and  when 
the  order  Is  entered  the  returns  are  made." 

To  say  that  a  proceeding  Is  analogous  to 
or  like  au  election  Is  quite  a  different  thing 
from  saying  that  it  is  an  election.  More- 
over, such  a  holding  would  be  contrary  to 
the  genwal  trend  ot  anthorlty  In  the  several 
states. 

Mr.  Black,  the  author,  on  the  subject  of  In- 
toxicating liquors,  in  23  Cyc,  at  page  81, 
said:  "A  statutory  provlsicm  that  a  license 
shall  not  be  granted  unless  the  applicant  ob- 
tains the  recommendation  or  consent  of  a 
certain  number  of  persons  residing  in  his 
neighborhood,  or  of  a  majority  or  other  pro- 
portion of  the  citizens  of  the  ward  or  district 
where  he  proposes  to  carry  on  business.  Is  a 
lawful  and  proper  police  regulation,  and  Is 
not  objectionable  on  constitutional  grounds." 
23.  Cyc.  81.  See,  also,  17  Am.  ft  Eng.  Enc.  of 
Law  (2d  Ed.)  pp.  211,  212.  Again,  at  page 
128,  the  learned  author  said  that  the  signers 
to  such  a  recommendation  must  be  such  as 
*tbe  statute  requires,  whether  adults,  free- 
holders, taxpayers,  citizens,  residents  of  the 
district,  heads  of  families,  or  otherwise,  ac- 
cording to  the  terms  of  the  law.  The  same 
author  states  (and  the  decisions  of  this  and 
other  states  generally-  hold)  that  the  llcaislng 
authorltlea  have  no  power  to  Issue  a  license 
unless  the  statutory  requirements  are  com- 
plied with.  If  proceedings  to  obtain  licenses 
under  local  option  statutes  are  to  be  r^ard- 
ed  as  elections*  It  is  manifest  that  only  legal 
voters  could  participate  therein,  and  that 
statutory  reqalremeDts  that  the  applicant's 
petition  should  be  indorsed  or  accompanied 
by  a  recommendation  of  a  majorl^  of  adult 
inhabitants,  indudlng  females  as  w^  as 
males,  taxpayers,  heads  of  families,  property 
ownras,  etc,  would  all  be  inva^d.  The 
courts  of  the  various  states  bave  uniformly- 
upheld  those  statutes  on  the  ground  that, 
there  being  no  inlierent  r^ht  In  a  citizen 
to  seU  Intoxicating  llqtiora.  the  buslnesB  may 
be  wholly  prohibited,  or  it  may  be  pomitted 
under  such  conditions  as  the  Legislature  may 
prescribe,  lliat  is  to  say,  nndw  the  statute 
under  consideration,  the  petitLcm  Is  tbs  Jnris- 
dictlpnal  omdition  upon  wbich  Qie  conrt  acts 
when  satisfied  that  It  contains  tiie  names  ot 
a  majority  of  tbe  white  adult  Inhabitants  In 
the  city  in  wbicb  tbe  anpllcaat  seeks  a  license 
to  sell  Intoxicating  lianon^  TUb  seams  to 
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bare  been  the  Tlew  taken  by  this  court  In 
Its  prevloiiB  decisions. 

In  tlie  case  of  TrammAll  t.  Bradley.  Gountjr 
Judge,  snpra.  the  conrt  said:  "The  mode  of 
information  prescribed  fbr  townsUps  Is  by 
Tote  of  electors  at  a  general  election.  We 
tmderstand  that  no  objection  is  made  to  that 
With  r^rd  to  Instltotlons  of  learning,  the 
court  derires  its  Information  from  the  ex- 
pressed wishes  <tf  a  majority  of  the  adnlt  In- 
babltants  residing  within  three  miles.  If 
the  petitioners  made  the  lav  for  the  district, 
or  were  reQidred  to  express  their  views  and 
feelings  at  13ie  regular  1^1  polls,  it  would 
be  fatal  that  females  and  others,  not  aual- 
Ifled  elector^  might  participate  Bat  con- 
sidered simply  as  a  condition  upon  whldi  the 
coonty  court  most  decline  to  Issue  license, 
and  as  m  prescribed  means  of  information, 
tbe  provision  fbr  the  voice  of  women  is 
neither  unreasonable  nor  nncosstltntliHuU. 
They  are  not  beings  wholly  Ignored  by  the 
Constitution  and  the  laws,  and  there  Is  much 
reason  to  believe  that  their  womanly  In- 
stiucts  and  keen  foresight  of  demoralising 
Influences  are  truer  tban  the  often  careless 
Judgment  of  dectors.  It  Is  undonbted  every- 
There  that  men  and  children  are  safest  un- 
der the  moral  influences  and  social  surround- 
ings which  are  approved  by  women." 

Counsel  for  appellees  rely  upon  the  case  of 
^  parte  Levy,  43  Ark.  42,  SI  Am.  Rep.  650, 
as  conclusively  sustaining  their  petition  that 
ttie  act  under  consideration  denies  to  adults 
of  the  colored  race  privileges  and  immuni- 
ties that  are  granted  to  adult  white  Inhabi- 
tants, and  la  therefore  violative  of  the  clausfe 
of  our  Constitution  above  quoted.  The  lan- 
guage of  a  dedalon  must  be  read  with  refer- 
ence to  the  facts  before  the  court  and  the 
priociples  of  law  which  they  present  for  con- 
sideration and  determination.  Levy  bad  ap- 
plied to  the  county  court  for  license  to  retail 
liquors  in  the  dty  of  Fine  Bluff  and  had 
fully  oompUed  with  all  the  requirements  of 
tbe  law  In  that  regard.  At  the  last  preceding 
geueral  election,  a  majority  of  the  voters  of 
the  county  and  of  each  ward  In  Pine  Bluft 
liad  voted  In  favor  of  liquor  license.  The 
county  court  granted  the  license  to  other 
ippUcants  but  arbitrarily  refused  to  grant 
license  to  Levy.  The  court  held  that,  while 
Uie  court  ml^t  have  refused  him  license 
for  good  cause,  it  could  not  adopt  the  policy 
of  granting  llcenae  to  others  and  arbitrarily 
refuse  him,  for  such  action  vrould  deny  him 
a  privilege  given  to  others  and  would  be  in 
violation  of  8ecU(Hi  18,  art  2,  of  our  Ck>nstl- 
tutiui,  which  provides  that  the  General  As- 
sembly shall  not  grant  to  any  citizen,  or 
class  of  dtlseiis,  privileges  or  iramnnltles 
vblcb.  nptm  Ois  same  tetnu,  shall  not  equal* 
lOS  &W.— 12 


ly  belong  to  all  dtlzena.  In  the  act  nnder 
consideration,  members  of  the  colored  race 
are  not  exclnded  from  engaging  In  the  busi- 
ness of  selling  intoxicating  liquors  npon  the 
same  terms  as  members  of  the  white  race. 
The  act  nnder  consideration  provides  that  the 
county  conrt  may  Issue  llcoise  when  a  majors 
ity  of  the  adnlt  white  tuhabitants  of  any  In- 
terporated  town  or  dty  shall  have  s^ed  and 
presented  a  petition  asking  that  Ucrase  be  is- 
sued, provided  that  a  majority  of  the  votes 
cast  at  the  last  general  election  were,  "For  Li- 
cense." It  will  be  noted  that  the  county  conrt 
is  not  required  ev^  t^en  to  grant  license,  bnt 
It  may  do  so  if  the  conditions  described  by  the 
statute  are  complied  with.  As  we  have  al- 
ready seen,  statutes  requiring  that  license 
should  only  be  issued  on  the  recommendatlcai 
of  property  holders,  taxpayers,  and  heads  of 
families,  etc.,  have  been  sustained.  If  the 
posltim  assumed  counsel  for  appellees  Is 
conect  such  statutes  would  be  open  to  the 
objection  that  the  class  of  signers  whidi  are 
dwlgnated  are  given  priTHeges  and  Immuni- 
ties whldi  are  not  granted  other  dtlzens. 
The  lawmakers  are  presumed  to  be  fiimlliar 
with  moral  conditions  as  they  exist  In  this 
state,  and  to  know  what  class  of  dtlsens 
oonld  best  give  proper  infbnnation  as  to  the 
evUs  that  might  result  from  the  IIquot  trafllc. 
The  lawmakers  doubtless  thou^t  that  the 
class  dedgnated  in  the  statute  knew  best 
whether  the  granting  of  license  to  sdl  intoxi- 
cating Uquors  would  be  dangerous  to  the 
morals  of  the  community  and  likdiy  to  re- 
sult in  injury.  Such  actton  on  tlie  part  of 
the  Legislature  did  not  give  the  persons  des- 
ignated In  the  statute  a  privilege,  but  only 
imposed  a  condition  npon  the  traffic  In  In- 
toxicating Uqnors. 

[I]  We  are  of  Um  opinion  that  It  is  wdl 
settled  by  the  courts  of  the  country  that 
statutes  imposing  condltlona  on  the  business 
of  retailing  Intoxicating  liquors,  thoui^  audi 
conditions  may  be  more  onerous  than  those 
Imposed  upon  another  business,  and  though 
such  conditions  may  be  so  burdensome  as  to 
render  the  business  unprofitable,  and  on 
that  account  amount.  In  Its  practical  results, 
to  prohibition,  may  be  sustained  because  the 
budnera  of  sdMng  intoxicating  liquors  more 
seriously  affects  the  health,  morals,  and  gen- 
eral weltere  of  the  people  than  another  busi- 
ness. Therefore  we  are  of  the  opinion  that 
the  act  nnder  condderatlon  is  not  unconstitu- 
tional, bnt  Is  a  valid  exerdse  of  the  legisla- 
tive power. 

It  follows  that  the  Judgment  of  the  drcnlt 
court  must  be  reversed,  and  the  cause  will  be 
remanded  fbr  further  proceedings  according 
to  law. 

KIBBT,  J.,  not  participating. 
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TTLEB  T.  WOBRNSB. 
(Conrt  of  Appeals  of  Kentuckr.  May  m  1014.) 

1.  Afpui.  aud  Bbbob  (|  S44*)  —  Ritikw  — 
Want  or  Biu.  or  Excbptiors. 

Where  a  case  is  in  the  Court  of  Appeals 
without  a  bill  of  exceptions,  it  will  be  presumed 
that  the  verdict  is  authorised  b;  the  evidence 
and  instmctions,  and  the  court  mil  review  only 
the  sufficienc;  of  the  pleadbifS. 

[Ed. 
Error, 
2422 

2.  pmncifal  and  agent  (s  189*)  —  action 
Against  Principal— Pleading — Axjthokitt 
0¥  Agent. 

In  an  action  to  recover  a  broker's  commis- 
sion for  the  sale  of  land,  a  petition  alleging 
that  plaintiff  was  employed  to  sell  land  by 
defendant  through  her  agent  and  husband,  with- 
out separately  averring  the  agent's  authority, 
sufficiently  averred  his  aathorib^,  under  the  rule 
that,  in  actions  against  a  principal  on  contracts 
executed  by  his  agent,  the  contract  may  be  de- 
clared on  either  as  made  by  the  principal  or  by 
him  through  an  agent. 

[Ed.  Note.— Vor  other  cases,  see  Prindpal 
and  Agent,  Cent  Dig.  H  71&-717;  Decw  Dig.  I 
189.«] 

8.  Pleading  (J  165*)— Judokbwt— Pixadikgb 

TO  Support  Judgment. 

In  a  broker's  action  for  a  commlsnon,  a 
petition  alleging  that  he  was  employed  to  sell 
realty  by  defendants  hnshand  and  agent  And 
an  answer  den}-bg  that  he  was  so  employed, 
pr  that  defendant's  husband  was  authorized  to 
employ  him,  were  sufficient  to  support  a  judg- 
ment for  plaintiff,  although  the  allegation  of 
Want  of  authority  was  not  denied  by  reply,  since 
it  added  nothing  to  the  answer  and  did  not 
require  denlaL 

[Ed.  Mote. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  321.  823;  Dee.  Dig.  |  16S.*] 

Appeal  from  Ctnniit  Oonrt,  Jeffergcm  Oonn- 
tSt  Common  Pleas  Bmncli,  Fourth  Division. 

Action  by  John  Woemer  against  Belle  J. 
Tyler.  Judgment  for  plalntUF,  and  defend- 
ant appeals.  AfBrmed. 

Benjamin  F.  Gardner,  of  Louisville,  for  ap- 
pellant. Wallace  A.  McKay,  of  Louisville, 
for  appellee. 


CLAY,  C.  Plaintiff,  John  Woerner,  brought 
this  action  against  defendant,  Belle  J.  Tyler, 
to  recover  the  sum  of  $355  alleged  to  be  due 
for  bis  services  in  effecting  a  sale  of  her  real 
estate.  The  Jury  returned  a  verdict  in  his 
favor  for  $200.  Jndgmoit  was  entered  ac- 
cordingly, and  defendant  appeals. 

[1]  The  case  Is  here  without  bill  of  ex- 
ceptions. That  being  true,  it  will  be  presum- 
ed that  the  verdict  Is  authorized  by  the  evi- 
dence and  Instructions,  and  the  court  will 
review  the  sufficiency  of  the  pleadings  only. 
Gambrell  v.  Oambrell,  130  Ky.  714,  113  S.  W. 
885. 

[2]  The  petition  alleges  that  plaintiff  "was 
employed  as  a  broker  by  the  defendant.  Belle 
J.  Tyler,  through  her  agent  and  husband,  T. 
C.  Tyler,  to  sell  for  her  a  certain  tract  of 
land  in  Jefferson  county,  Kentucky,  owned 
by  said  defendant  and  briefly  described  as 


follows."  The  answer  denies  that  'plaintiff 
was  employed  as  a  broker,  or  otherwise,  by 
the  defendant,  through  her  alleged  agent  and 
husband,  T.  C.  Tyler,  or  at  all,  to  sell  for 
her  the  tract  of  land  described  In  the  peti- 
tion, or  any  part  thereof."  Immediately 
after  the  above  denial  is  the  following:  "De- 
nies that  T.  G.  Tyler,  her  husband,  had  any 
authority  to  employ  plaintiff  for  said  pur- 
pose." 

It  is  first  insisted  that  the  petition  Is  de- 
fective, In  that  It  faUs  to  allege  authority 
on  the  part  of  the  defendant's  husband  to 
employ  plaintiff  to  make  the  sale.  It  is  a 
well-settled  rule  of  pleading  that.  In  actions 
by  or  against  the  principal  on  contracts  ex- 
ecuted by  his  agents,  the  contracts  may  be 
declared  on  either  as  having  been  made  by 
the  principal,  or  by  him  through  an  agent, 
and  that  authority  In  the  agent  to  execute 
the  contract  Is  sufficiently  averred  by  the  use 
of  the  general  allegation,  and  need  not  be 
alBrmed  In  express  terms.  16  E^cy.  Plead- 
ing &  Practice,  899,  900.  Although  it  may 
be  technically  more  accurate  to  aver  that  the 
principal,  by  hts  agent  In  that  behalf  duly 
authorized,  committed  the  act  pleaded,  yet 
such  averment  Is  not  indispensable.  Child- 
ress V.  Emory,  8  Wheat  642,  5  L.  Ed.  705. 
Where  the  fact  of  agency  Is  allied,  the  al- 
legation of  authority  Is  an  unnecessary  repe- 
tition of  a  fact  already  stated.  Partridge 
V.  Badger,  25  Barb.  (N.  T.)  146;  Call  v.  Ham- 
ilton Co.,  62  Iowa,  448,  17  N.  W.  667.  In 
the  case  of  McGeever  v.  Harris,  148  Ala.  503. 
41  South.  930,  it  was  held  that  the  complaint 
ip  an  action  to  enforce  a  mechanic's  liei),  al- 
leging that  the  sum  claimed  to  be  due  was 
for  materials  furnished,  etc.,  pursuant  to  a 
contract  between  the  plaintiff  and  defend- 
ant, through  and  by  her  husband,  sufficiently 
alleged  tliat  defendant's  hasband  was  her 
authorized  agent  See,  also,  81  Cyc.  1627, 
and  cases  cited.  True,  there  is  an  exception 
to  the  above  rule,  where  one  seeks  to  hold  a 
principal  for  the  acts  of  a  subagent  In  such 
a  case  he  must  set  up  and  prove  the  power 
of  the  agent  to  make  such  a  delegation  of 
his  authority.  31  Cyc.  1628;  Johnson  v. 
Cunningham,  1  Ala.  249;  Kellogg  v.  Norrls. 
10  Ark.  18;  Lucas  v.  Bader,  29  Ind.  App. 
287,  64  N.  B.  488;  McCormlck  v.  Bash,  38 
Tex.  314.  In  this  case,  however,  there  la 
nothing  In  the  petition  to  show  any  delega- 
tion of  authority.  It  is  not  alleged  that 
plalntifTs  husband  was  appointed  her  agent 
to  make  the  sale,  and  that  he  then  employed 
plaintiff.  On  the  contrary,  it  is  alleged  that 
"plaintiff  was  employed  as  a  broker  by  the 
defendant,  Belle  J.  Tyler,  through  her  agent 
and  husband,  T.  a  Tyler,  to  sell,**  etc.  Under 
these  circumstances,  the  case  falls  within  the 
general  rule,  and  not  within  the  exception. 
We  therefore  conclude  that  the  petition  ia 
sufficient. 

[1]  2.  But  it  la  InalBted  that  Oie  pleadings 
do  not  support  the  Judgment,  because  the  al- 
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legation,  "denies  tbat  T.  O.  Tyler,  her  hns- 
baod,  had  any  authority  to  employ  plaintiff 
for  said  parposes,"  was  not  denied  by  reply. 
The  allegation  In  qneatlon  was  in  no  sense 
■n  afflrmatlTe  plea.  It  wai  almply  a  denial 
Id  another  form  of  the  fact  of  agency,  which 
bad  been  prerioosly  denied.  It  therefore 
added  nothing  to  the  answer,  and  did  not 
require  any  denial  by  idalntilE. 
Judgment  affirmed. 


CHESAPEAEB  &  O.  RT.  GO.  T.  WAR- 
NOCK'S ADM'B. 
{Court  of  Appeals  of  Kentucky.  May  1,  1914.) 

KULBOADS  (S  34S*}  —  GbOSSINQ  ACGIDBHT  — 

CoitmBUTosT   Negligencb  —  Etidbncb  — 

QUESnOM  FOS  JlTBT. 

In  an  action  for  the  death  of  a  pedestriaii 
itrnck  by  a  train,  erldeqce  to  support  a 
finding  aat  decedent  was  notgnllty  of  contribu- 
tory Deffligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  118»-US0;  Dee.  Dig.  {  348.*] 

Aiqpeal  from  Gtrcnit  Oonrt,  Gnenup  Conn- 
ty. 

Action  by  Fred  Wamock's  Administrator 
against  ttie  Chesapeake  &  Ohio  Railway 
Company.  From  a  Jn^poifiait  for  plaintiff, 
defendant  appeals.  Affirmed. 

Proctor  K.  Malln,  of  Ashland,  and  Worth- 
Ington,  Cochran  ft  Browning,  of  Maysville, 
for  appellant.  S.  S.  Willia.  of  Ashland,  for 
appdiee. 

TURNER,  J.  Hils  is  the  second  appeal 
of  this  case;  the  opinion  on  the  former  ap- 
ml  win  be  fonnd  In  150  Ky.  74,  ISO  S.  W. 
29.  Upon  the  first  appeal  the  Judgment  was 
reversed  becanse  of  the  failure  of  the  lower 
court  to  give  an  instruction  In  substance  that 
1(  the  plaintiff  knew  of  the  approach  of  the 
train,  and  was  injured  in  attempting  to  <xos8 
tbe  track  ahead  of  the  same,  then  the  law 
was  for  the  defendant,  and  the  jury  should 
80  find,  even  though  they  might  believe  that 
the  defendant  and  its  employes  were  negU- 
geat  Upon  the  retnm  of  the  cas^  to  the 
dictdt  court,  another  trial  was  had  which 
resulted  in  a  bung  jury,  but  t^n  a  third 
trial  a  verdict  lor  $7,000  was  returned 
against  the  defendant,  and,  team  a  Judgment 
on  that  Terdlct,  ttils  appeal  la  i^osecnted. 

Tbe  only  ground  presented  for  a  reversal  is 
that  under  the  instruction  glvra,  as  directed 
in  tiw  opinion  upon  the  former  aiv>eal,  the 
erldenoe  of  oontribntory  negUgoice  upon  the 
part  of  the  decedent  was  bo  dearly  estab- 
lished as  that  the  present  verdict  is  flagrant- 
ly against  the  evidence.  Tin  dtfermlnatlon 

ttiat  ooeatlcak  Involves  an  analysis  of  ttw 
eridence  on  that  Issue. 

As  red  ted  In  the  former  opinion,  the  de- 
cedent was  onployad  In  a  general  merchan- 
41w  store  at  FuUerton,  in  Gre^up  county, 
and  Qie  store  faced  Feny  street  <m  the  east , 


side  of  the  railroad  track,  while  the  railroad 
platform  faced  Ferry  street  on  the  west  side 
of  the  track.  A  shipment  of  cowpeas  had 
been  received  that  day  for  this  store,  and 
a  shower  having  come  up,  and  tbe  cowpeas 
being  on  the  platform  unprotected,  the  de- 
cedent, who  was  employed  at  the  store,  start- 
ed across  the  track  for  the  purpose  of  cov- 
ering up  the  cowpeas  and  was  struck  by 
tbe  train  while  crossing  the  track.  Imme- 
diately before  starting  across  the  track  he 
had  been  standing  near  the  store  talking  to 
WlUard  Boyle,  who  testifies  that  he  was  fac- 
ing down  the  railroad  In  the  direction  from 
which  the  train  came,  and  Wamock  was 
looking  toward  the  cowpeas;  that,  when  the 
shower  came  up,  Wamock  started  towards 
the  cowpeas;  that  he  (witness)  saw  tbe  train 
coming,  but  the  train  did  not  whistle  for  tbe 
crossing.  In  fact  did  not  whl^e  at  ail  un- 
til the  engine  was  right  on  Wamock  as  he 
was  crossing  the  track,  when  it  gave  the 
danger  signal,  and  Just  as  it  gave  tbe  signal 
Warnock  Jumped  in  an  effort  to  escape,  and 
as  he  Jumped  the  train  struck  him;  that  he 
did  not  have  any  idea  that  Wamock  was 
going  to  cross  the  track,  and,  If  be  had 
thought  so,  he  would  have  stopped  him, 

L.  Morgan  testifies  that  he  saw  Wamock 
start  across  the  track  from  where  he  had 
t>een  talking  with  Boyle,  and  Just  as  he  got 
In  the  center  of  the  track  the  train  over- 
took him,  and  when  it  strack  him  he  was  Just 
outside  of  the  rails;  that  Just  before  it  struck 
him  it  whistled  several  short  blasts,  and  Just 
as  It  whistled  Wamock  looked  down  the 
track,  but  did  not  have  time  to  get  out  of 
the  way;  that  no  bell  was  rung  or  whistle 
sounded  except  these  short  blasts  before  the 
train  strack  Wamock.  One  or  more  other 
witnesses  testis  that  Wamock  did  not  look 
towards  the  train  until  the  danger  signal 
was  given. 

^e  engineer  testified  that  when  he  first 
saw  Wamock  he  was  60  or  60  feet  from 
the  tracks  (that  is,  60  or  60  feet  from  where 
he  undertook  to  cross  the  track),  and  that 
he  was  running,  not  directly  across  tbe 
tracks,  but  in  a  kind  of  a  circle,  as  If  he 
was  trying  to  get  across  ahead  of  the  train. 

The  conductor  testified  that  he  saw  blm 
start  from  the  store,  and  the  engineer  com- 
menced to  whistle  at  him,  and  that  he  ran 
In  the  same  direction  with  the  train  and  tried 
to  get  In  front  of  it. 

MSss  Braden  says  that  Wamock  was  ran- 
ning  across  the  trade  from  the  time  he  left 
the  store  until  stra^ 

Up  to  this  point  the  evtdCDea  was  In  sub- 
stance the  same  as  it  was  on  the  ibst  trial, 
but  on  the  last  trial,  in  addition  to  the 
foregoing  evidence,  the  defendant  introduced 
Its  agent,  Oriffin,  who  testified  that,  between 
tbe  date  of  the  accident  and  the  death  of 
Wamock,  Warnock  had  told  htm  that  he 
saw  the  train  coming  up  but  thonCht  ttiat 
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he  could  get  across  ahead  of  It  The  defoid- 
aat  also  Introduced  one  Swearoiger,  wbo  tes- 
tified that  Warnock  said  that  he  had  seen 
,the  train  coming  but  thoo^t  be  «rald  get 
across^  but  missed  his  calcnlallon;  but  on 
cross-examination  he  materially  qaallfled  that 
statement  by  saying  what  Wamock  said  was, 
''After  I  saw  the  train  I  did  not  have  time 
to  get  off."  While  It  may  be  admitted  that 
the  weight  of  the  ertdence  seems  to  be  that 
Wamock  knew  of  the  ai^roach  of  that  train, 
we  are  unwilling  to  usurp  the  fnnctlons  of 
the  jury  by  declaring  from  this  evidence  that 
they  might  not  have  found  that  he.  did  not 
know  of  It.  The  fact  that  Griffin,  defend- 
ant's agent  at  the  time  of  the  accident  and 
ever  since,  failed  to  give  this  most  impor- 
tant teatLmony  upon  the  first  trial,  or  to 
disclose  same  to  the  attorneys  of  his  em- 
ployer, might  well  have  caused  the  Jury  to 
look  upon  his  eridence  on  this  point  with 
suspicion;  and  the  fact  that  Swearenger,  on 
cross-examination,  so  qualified  and  weakened 
his  original  statement  as  to  make  It  prac- 
tically worthless  was  doubtless  taken  Into 
the  estimate  by  the  jury. 

The  fact  that  Wamock  never  looked  to- 
ward the  approaching  train  until  after  the 
danger  signal  was  ^ven  Is  certainly  strong- 
ly imrsuaslTe  that  he  had  not  previously  seen 
the  train.  We  are  unwilling  to  say  that  the 
verdict  la  flagrantly  against  tlie  evldeiiCQ. 

Judgment  affirmed. 


BICB  et  aL  t.  BliATR. 
(Court  of  Appeals  of  Kentucky.   May  1, 1914.) 

Tim  (!  4*)  — TniE  fob  Taking  Appeal  — 
Statute— "Yeab.  ' ' 

Under  Civ.  Code  Prac  |  745,  reqairiDg  an 
appeal  to  be  taken  within  two  years  after  the 
rigbt  accrued,  and  Ey.  St  |  452,  providing  that 
the  word  "year"  shall  mean  a  calendar  year, 
an  appeal  may  be  taken  on  November  17,  1013, 
from  a  jadzment  rendered  on  November  18, 
1911,  notwithstanding  the  fact  that  1912  was 
leap  year,  and  that,  therefore,  two  periods  of 
866^  days  each  had  elapsed  after  the  right  to 
appeal  bad  accrued. 

gM.  Note.— For  other  cases,  see  Time,  Cent 
.  I  4;  Dec.  Dig.  S  4.* 
For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7551-7554,  7839.] 

Appeal  from  Circuit  Court,  Johnson  County. 

Action  between  George  Bice  and  others  and 
A.  J.  Blair.  From  a  Judgmrat  for  Blair,  Bice 
and  others  appeaL  Motion  to  dlamlas  the  ap- 
peal overruled. 

J.  F.  Bailey,  of  Palntsville,  for  appellants. 
Tanghan,  Howes  A  Howes,  of  Palntsville, 
for  appellee. 

HOBSON,  C  J.  The  Judgment  appealed 
fnun  was  rendered  Norember  18,  1911;  the 
appeal  was  sued  out  November  17,  1918.  A 
plea  of  limitation  has  been  filed,  on  the 
ground  that  the  year  1912  was  leap  year  and 


that  mote  than  two  periods  of  S6B  days 
elapsed  from  the  Judgment  to  Qie  grantliig  of 

the  appeaL 

But  8ectU)D4S2,K7.  Stats.,  provides:  "The 
word  'month'  ahall  he  construed  to  mean  a 
calendar  month,  and  the  word  'year'  a  cal- 
endar year."  By  section  745  of  the  ClvU 
Code  "an  appeal  shall  not  be  granted  except 
within  two  years  next  after  the  right  to  ap- 
peal first  accmed." 

As  the  word  "year"  means  a  calendar 
year,  it  Is  immaterial  that  the  year  1912  was 
leap  year.  The  fact  that  a  prior  appeal  was 
dismissed  does  not  affect  the  right  to  prose- 
cute this  appeal,  sued  out  In  due  time. 

The  motion  to  dismiss  the  appeal  la  there* 
fore  ovoTttled. 


BUST  et  al.  v.  CARPENTER. 
(Court  of  Appeals  of  Kentucky.    May  1.  1914.) 

1.  Tendob  and  Pdbghabeb  (I  179*)— Deet- 

OZBHOT    IIT  AOBBAOB— BXOHT    TO  BbUKF— 

"Mobs  oa  Lns." 

Where  a  tract  of  land,  conveyed  as  60 
acres,  more  or  less,  contained  only  41%  acres, 
the  grantee  was  entitled  to  relief  to  the  extent 
of  the  value  of  the  deficit,  whether  the  sale  was 
in  gross  or  by  the  acre,  and  whether  fb»  gran- 
tor was  guilty  of  fraud  or  was  ignorant  oi  the 
deficieD(7,  ^ce  the  grantee  is  entitled  to  such 
relief  where  there  is  a  deficit  of  10  per  cent 
or  more  in  quantity,  and  the  words  'Wire  or 
less**  relieve  only  uom  the  necessity  of  ccact- 
ness  and  not  from  gross  deficiency. 

[Ed.  Note.— For  otiier  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  IS  333-MO;  Dee.  Dig.  { 
176.* 

For  other  definition^  MO  Wotds  and  Phraaes, 

vol.  5,  pp.  4582-15951 

2.  Ykndob  and  Pubohaseb  (f  318*)— AonoNB 

FOB  DeFICIENCT  IN  ACBEAQB-^UDaUXNX— 

Confobhitt  TO  Pleadittos. 

In  an  action  on  a  note  ^ven  In  part  pay- 
ment of  land,  conveyed  as  60  acrest  more  or 
leas,  where  defendant  alleged  a  deficiency  of 
18%  acres  and  asked  judgment  for  the  difference 
between  the  value  of  the  deficieney  and  the 
amount  of  the  note,  but  alleged  that  if  plain< 
tiffs  BO  desired  he  was  willing  to  rescind  and 
reconvey  upon  a  return  of  the  purdiase  money 
with  Interest,  the  court  erred  in  rescinding  the 
sale,  as  the  grantee  acfred  no  such  relief,  and 
should  iiave  canceled  the  note  and  given  the 
grantee  judgment  for  the  excess  of  the  value  of 
the  deficiency. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Porchaaar.  Cent  Dig.  ||  93&M;  Dec  Dig. 

f  8ia*] 

Appeal    from    GlTColt    Court  Ballard 

County. 

Action  by  Emma  Bust  and  othen  against 
J.  L.  Carpenter.  From  a  judgment  In  favor 
of  defendant  plaintiffs  appeaL  Reversed 

and  remanded. 

Hairy  F.  Turner,  of  Wlckliffe,  for  appel- 
lants. J,  B.  Wlckliffe,  of  Wlckliffe^  Cor  ap- 
pelleew 


SETTLE,  J.  Jake  Bust  and  tala  wfte,  the 
ai^lant  Emma  Rust,. sold  and,  by  deed  of 
goieral  warranty,  conveyed  to  tbe  appellee. 
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3.  L.  Oarpoiter,  two  small  tracts  of  land  In 
Ballard  conatf,  described  in  the  deed  as 
containing,  together,  dO  acres,  "more  or  less." 
The  consideration  was  VifiW,  of  which  «110 
was  paid  in  cash,  $l,S90  in  three  land  notes 
of  $46^33%  each,  assigned  by  the  grantee  to 
Jake  Bust,  and  for  the  remaining  $500  the 
grantee,  by  direction  of  Jake  Bust,  executed 
to  bia  son.  Will  Bust,  a  note  payable  four 
months  after  date,  bearing  interest  from 
date  until  paid  and  secured  by  a  lien  on  the 
lands  conreyed.    After  the  maturity  of  the 
last-mentioned  note,  suit  was  brought  there- 
on and  to  enforce  the  lien  retained  in  the 
deed  to  secure  its  payment,  in  the  court  be- 
low, by  Jake  Bust,  Emma  Rust,  and  Will 
Bust ;  It  being  averred  in  the  petition  that 
although  the  note  sued  on  was  payable  to 
Will  Bust  It  was,  in  fact,  the  property  of 
Jake  BusL    The  appeUee,  J.  L.  Carpenter, 
by  answer  admitted  the  execution  by  him 
of  the  note  sued  on,  but  alleged  that  it  was 
without  consideration,  for  which  reason  he 
should  not  be  required  to  pay  any  part  there- 
of. It  waa  also  alleged  in  the  answer  that 
the  note  was  given  for  a  part  of  the  consid- 
eration he  had  agreed  to  pay  for  the  two 
tracts  of  land  conveyed  him  hy  Jake  Bust 
and  wife,  described  in  the  petition ;  and  that 
at  the  time  of  selling  and  conveying  the 
same  to  him  the  grantor,  Jake  Bust,  owner 
of  the  land,  represented  and  warranted  the 
two  tracts  to  contain  between  60  and  65 
acres,  saying,  however,  that  It  would  be  de- 
scribed In  the  deed  as  containing  60  acres 
"more  or  less";  that  appellee  believed  and 
relied  on  this  representation,  was  Induced 
thereby  to  purdiase  the  land,  and  would  not 
have  done  so  but  for  same ;  but  that  the 
rqiresentation  as  to  there  being  GO  acres  In 
the  two  tracts  was  false,  known  to  Jake 
Bust  to  be  AUse,  and  was  made  by  him  with 
the  Intent  to  deceive  and  defraud  appellee. 
It  was  farther  alleged  In  the  answer  that 
the  two  parcels  of  land  In  question  contain 
(Rily  41%  acres,  which  is  18%  acres  less  than 
the  qoantitr  moitioned  in  the  deed,  and  Ithat 
the  grantor  warranted  them  to  contain; 
that  appellee  purchased  the  land  by  the  acre 
sad  a^eed  to  pay  therefor  9lliSJS&%  per 
acre,  making  the  aggregate  sum  of  92,000; 
tbat  the  defldoicr  of  18%  acres  In  tlie  two 
tracts  is  more  than  10  per  cent,  of  ths  whole^ 
and  by  reastm  thraeof  entitled  appdlee  to 
an  abatement  or  reduction  of  $616.66  from 
the  full  purchase  price  paid  and  to  be  paid 
for  the  two  tracts,  or  9115.60  more  than  the 
amonnt  of  the  note  sned.on.^  In  the  prayer 
ol  the  answw  it  was  asked:   "That  the 
phiintlflb  be  required  to  make  their  warranty 
on  said  land  In  acreage  good ;  that  is,  that 
the  plaintiffs  be  charged  with  Che  shortage 
<tf  18%  acres;  or  rather  that  defendant  have 
a  oedit  of  18%  acres  of  land  at  the  iwlce  of 
^3^^  per  acre  and  the  sum  deducted  from 
the  pordiase  price  of  92,000;  and-  when 
suae  Is  done  it  will  show  that  this  defend- 


ant has  paid  plaintiffs  9116.65  more  than  be 
should  have  paid  them  in  addition  to  the 
note  sued  on,  or,  including  the  note,  defend- 
ant paid  plaintiffs  the  sum  of  9615  more 
than  he  should  have  done,  and  for  which 
there  was  no  consideration;  and  he  now 
asks  that  the  plaintiffs  be  made  and  required 
to  make  their  warranty  to  the  defendant  as 
to  the  acreage  good,  and  in  this  settlement 
the  plaintiffs  be  charged  with  the  18%  acres 
shortage,  amounting  to  9316.55,  and  that  the 
note  sued  on  be  canceled  and  returned  to  de- 
fendant; and  that  defendant  recover  judg- 
ment against  the  plaintiffs,  Jake  Bust  and 
Will  Bust,  for  the  sum  of  9115.56,  with  inter- 
est from  June  22,  Xdi^,  and  his  costs  herein 
expended;  or,  if  the  plaintiffs  desire,  he  Is 
willing  to  rescind  the  contract  and  convey 
the  land  back  to  the  plaintiffs  and  plalatlflb 
return  him  the  purchase  money  and  Intere^ 
thereon;  and  he  asks  for  all  g^eral  and 
special  relief."  Upon  the  hearing  the  cir- 
cuit court  rescinded  the  contract  by  which 
appellee  became  the  purcliaser  of  the  two 
parcels  of  land,  canceled  the  deed  conveying 
him  the  land  and  also  the  9500  note  sued  on, 
and  gave  appellee  jndgment  against  Jake 
Bust  and  Will  Bust  for  the  91,500  which  he 
had  paid  on  the  land,  with  interest  from  the 
date  of  the  judgment,  and  costs  of  the  action. 
For  this  amount  and  costs  the  judgment 
gave  appellee  a  lieu  upon  the  land  and  di- 
rected Its  sale  111  satisfaction  thereof.  Jake 
Bust,  Ehuma  Bust,  and  Will  Bust,  being  dis- 
satisfied with  the  Judgment,  have  appealed. 

The  death  of  Jake  Bust  having  occurred 
since  the  granting  of  the  appeal,  and  the  ap- 
pellant Will  Bust  having  qualified  as  the  ad- 
ministrator of  his  estate,  by  a  proper  order 
of  revivor  he,  as  such  administrator,  has  been 
permitted  to  i<Aii  in  the  prosecatlon  of  the 
appeaL 

The  evidence  la  conflicting  as  to  whether 
Jake  Bust,  in  making  the  sale  of  the  two  par- 
cela  of  land  to  appellee,  represented  Qie 
quantity  to  be  00  acres,  and  also  as  to  wheth- 
er the  sale  was  In  gross  or  by  the  acre.  He 
and  his  aoOf  Will  Bast,  wbo  man  to  have 
taken  some  part  In  effecting  the  aBla^  botii 
teetifled  tbat  Jake  Boat  did  not  nvresent  the 
two  parcels  to  contain  60  acre^  but  told 
pellee  he  did  not  know  whether  they  wobM 
amount  to  as  much  as  60  acres,  and  that  he 
would  have  the  deed  say  the  quantity  was 
00  acres  more  or  leas,  which  would  convey 
to  appelled  the  excels^  if  any,  over  80  acres, 
yet  compel  him  to  aeo^t  a  less  quantity  if 
under  60  acres.  Theae  witnesses  were  equal- 
ly po^tire  In  testuylag  that  t3ie  sale  of 
the  land  waa  made  in  gross  and  not  hy  the 
acre. 

It  was,  however,  teetifled  by  appeUee  and 
five  or  six  other  witnesses,  neighbors  of  the 
Busts,  that  Jake  Biut  In  nnmeroos  con- 
veraationa,  at  the  time  of  tbe  sale  and  inrlor 
and  rabeequent  thereto,  dedaied  tbat  the  two 
parcels  of  land  contained  between  00  and 
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6S  acres;  and  appellee  asd  (me  or  two  of 
these  witnesses  farther  testified  that  at  the 
Ume  of  the  sale  he  repreeented  to  appellee 
tiiat  they  contained  not  less  than  60  and  per- 
haps as  much  as  6S  acres.  Appellee  and  one 
or  more  of  bis  witnesses  also  testtfled  that 
the  land  was  sold  to  him  by  the  acre  and 
at  the  rate  of  f33^%  per  acre. 

[1]  The  deficiency  or  shortage  in  quan- 
tity of  the  land  is  undoubtedly  18%  acres,  as 
claimed  by  appellee,  this  fact  being  establish- 
ed by  a  surrey  made  of  the  land  after  the 
Institution  of  this  action;  and  In  view  of 
the  amount  or  extent  of  this  shortage  It  Is 
not  material  whether  appellee  purchased 
It  in  gross  or  by  the  acre.  It  Is  a  well-known 
rule  In  this  jurisdiction  that  where,  In  the 
sale  of  a  tract  of  land,  there  is  a  deficit  of 
as  much  as  10  per  cent  or  more  In  the 
quantity,  the  purchaser  will  be  entitled  to  re- 
lief to  the  ext^t  of  the  value  of  the  deficit, 
and  this  is  so  whether  tiie  sale  be  made  In 
gross  or  by  the  acre.  The  words  "more  or 
less"  in  a  deed  relieve  only  from  the  neces- 
sity for  exactness,  and  not  from  gross  de- 
ficiency. 

This  rule  obtains,  too,  whether  the  rtiief 
on  account  of  the  deficiency  be  based  upon 
a  claim  of  fraud  or  mistake;  so,  if  the  de- 
ficiency be  as  much  as  or  more  than  10  per 
cent,  relief  against  the  same  will  be  grant- 
ed if  at  the  time  the  parties  are  Ignorant 
of  the  deficiency  or  the  vendee  is  deceived 
by  the  misrepresentations  of  the  vendor  as  to 
the  quantity.  The  above  rule  has  been  an- 
nounced by  this  court  In  the  following  cases: 
Harrison  v.  Talbot,  2  Dana,  266;  Smith  v. 
Smith,  4  Bibb,  81;  Shelby  v.  Smith's  Heirs, 
2  A.  K.  Marsh.  504 ;  HaU  v.  Ely,  76  S.  W. 
848;  Boggs  T.  Bush,  137  Ky.  95,  122  S.  W. 
220,  and  other  cases.  In  some  of  the  cases 
involving  this  question,  relief  to  the  vendee 
has  been  granted  by  rescinding  the  contract, 
restoring  to  him  the  consideration  paid  for 
the  land,  and  giving  him  a  lien  on  the  land 
for  Its  repayment  But  these  were,  in  the 
main,  cases  In  which  the  deficiency  was  gross 
and  there  was  actual  fraud  In  the  sale,  or 
there  was  no  other  adequate  means  of  relief. 
And  even  in  such  cases  the  Tendec^wa8  aT- 
lowed  the  ri^t  to  elect  whether  he  would 
claim  a  rescission  or  compensation  In  money 
for  the  loss  occasioned  by  the  deficiency. 

[2]  In  the  Instant  case  the  circuit  court 
properly  found  that  there  was  e  deficiency 
in  the  lands  purchased  by  appellee  of  Jake 
hust,  hut  erred  tn  rescinding  the  sale.  The 
refldsslcm  was  not  cUilmed  or  prayed  by  ap- 
pellee. On  the  contrary,  it  was  his  claim, 
sustained  by  the  evidence,  that  the  lora  be 
sustained  by  reason  of  the  deficiency  In  the 
lands  conveyed  him  is  $615.05,  which  exceeds 
in  amount  by  $110.55  the  note  sued  on  by  ap- 
pellants. The  judgment  of  the  court  should 
therefore  have  canceled  the  note  and  given 
appellee  judgment  over  against  appellants 


for  |115Jf6,  with  intenst  teom  the  date  of 
the  jadgment,  and  his  costs. 

For  the  reasons  indicated,  the  Judgment  Is 
reversed,  and  cause  remanded  for  the  enter- 
ing <tf  a  Judgment  that  will  conform  to  the 
opinion. 


SMITH  V.  THOM  et  al. 

(Court  of  Appeals  of  Kentucky.   May  1,  1914.) 

Wills  (8  498*)— Dbsignatior  or  Dkvisees— 
"Descendant.*' 

Where  a  testator  devised  real  property  to 
a  daughter  for  her  sole  and  separate  use  for 
life,  with  Temainder  to  her  descendants,  and 
she  left  surviving  her  two  eons  and  three  grand- 
children, children  of  one  of  such  sons,  the  sons 
took  the  entire  estate,  and  the  grandchildren 
bad  no  interest  therein,  since  the  testator  used 
the  word  "descendants  as  indicating  those  who 
would  take  under  the  law  of  descent,  and  did 
not  intend  to  create  a  perpetuity  or  make  an 
unequal  distribution  of  the  remainder  between 
his  daughter's  unborn  children. 

[Ed.  Note.~For  other  cases,  see  Wills,  Cent 
Dig.  8S  1087-1089 ;  Dec  Dig.  S  498.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  3,  pp.  2014-2017 ;  vol.  8,  p.  7635.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Dh'islon. 

Action  between  William  Smith  and  J.  Pem- 
broke Thom  and  another.  From  a  judgment 
against  hjm,  Smith  appeals.  Affirmed. 

R.  W.  Hunn,  of  Louisville,  for  appelant 
E.  L.  McDonald  and  Wm.  Brown  Paynter, 
both  of  Louisville,  for  appellees. 


HOBSON,  C.  J.  Catherine  O.  Thom,  n^e 
Beynolds,  was  an  infant  at  the  time  her 
father,  William  B.  Reynolds,  made  his  will, 
and  remained  so  until  after  his  death.  After 
his  death,  she  married  and  had  two  children, 
J.  Pembroke  Thom  and  H.  P.  Mayo  Thom, 
both  of  whom  married  during  the  lifetime  of 
their  mother.  J.  Pembroke  Thom  has  no 
children,  but  B.  P.  Mayo  Thom  has  three 
children,  all  bom  In  the  lifetime  of  their 
grandmother,  Catherine  G.  Thom,  who  died 
in  the  year  1907,  being  survived  by  her  two 
sons  and  three  grandchildren.  Her  two 
sons  sold  to  William  Smith  a  store  on  Fourth 
street,  and,  he  being  In  doubt  as  to  their  title 
to  the  property,  this  litigation  followed.  The 
circuit  court  upheld  their  title,  requiring 
Smith  to  accept  the  deed  which  they  tendered 
him.   He  appeals. 

The  controversy  turns  upon  the  construc- 
tion of  the  will  of  William  B.  Reynolds. 
The  first  clause  of  the  will  directs  the  tes- 
tator's debts  to  be  paid;  the  second  and 
third  clauses  provide  for  certain  pecuniary 
legacies;  the  fourth,  fifth,  and  sixth  clauses 
are  in  these  words: 

"Fourth.  I  devise  my  three  stores  on  Main 
Street  at  and  near  the  corner  of  6th  Street 
my  house  and  lot  on  Broadway  at  the  comer 
of  2nd  Street,  and  all  my  bank.  Railroad 
End  other  stocks  to  my  son  J.  W.  Hunt  Rey- 


•For  other  cues  see  sam«  topic  and  section  NUMBSR  la  DeQ.  Dlff.  4  Am.  Dls.  K«r-No.  Sarten  *  Bmf't  Ind«z«t 
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solds— the  rents  and  dlvid^ds  an  to  be  col- 
lected by  my  executor  and  bo  moxih  thereof 
as  may  be  aofflcient  for  a  liberal  support 
aod  education  for  my  son  are  to  be  ap- 
propriated In  that  way  nntil  he  becomes  of 
age,  and  the  resldoe  If  any  reinvested  for 
his  benefit. 

"Fifth.  I  devise  my  five  stores  on  Fourth 
Street  sometimes  called  Wall  Street,  to  my 
daughter  Catherine  O.  Beynolds  for  her  life 
for  h^  sole  and  separate  use  for  her  life 
with  remainder  to  her  descendants — ^they  are 
to  be  rented  out  by  my  executor  as  Is  pro- 
Tided  as  to  the  devises  to  my  son,  and  the 
rents  and  the  income  from  all  the  residne  of 
my  estate  is  to  be  appropriated  to  furnish- 
ing her  a  liberal  support  untl)  she  arrives 
at  the  age  of  twenty-one  and  I  devise  to 
her  all  the  rest  and  residue  of  my  estate  real 
and  personal  and  mixed  of  every  descrip- 
tion for  her  sole  and  separate  nse. 

"Sixth.  My  property  and  all  my  Interest  in 
same  situated  west  of  12th  street  I  direct 
my  executor  to  sell  and  the  proceeds  to  be 
pidd  to  my  daiqfhter  whan  she  attains  tnD 
sge." 

Tbis  Is  the  whole  of  the  will,  excepting  the 
clause  appointing  the  executor.  The  prop- 
erty In  contest  is  one  of  the  five  stores  re- 
ferred to  in  the  fifth  clause^  It  Is  Insisted  for 
Smith  that  the  three  grandchildren  took 
Jointly  with  the  two  sons  under  the  words 
"with  ramalnder  to  her  descendants."  The 
drcult  court  held  that  the  two  sons,  at  the 
deatb  of  th^r  mother*  took  the  entire  estate. 
The  wUl  was  made  July  9,  iSOO.  The  son 
and  daughter  were  then  both  infants.  No 
fimitation  was  placed  upon  the  devise  to  the 
son  after  be  became  of  age;  but  the  property 
devised  to  the  daughter  was  devised  for  her 
sole  and  separate  use.  the  purpose  being  to 
create  in  her  a  separate  estate  and  protect 
tbe  property  from  any  hnaband  she  might 
iMve.  TbB  fire  stores  were  devised  to  her 
"fSm  her  life  for  her  sale  and  separate  use 
for  her  life  with  remainder  to  her  desoend- 
antir;  but  the  testator  did  not  hare  in 
mind,  in  using  the  word  "descendants,"  to 
create  a  perpetuity  or  to  make  an  unequal 
dlstribntUm  of  the  reoialnder.  Under  Smith's 
contffitlon,  B.  B.  Mayo  Thom  and  his  three 
In&nt  Children  take  four-flfths  of  the  re- 
mliider,  and  bis  brother,  J.  Pembroke  Thom. 
only  one-fifth.  This  la  not  what  the  testator 
UrtoKled;  belntended  the  lemalnder  to  go  to 
iMT  descendants  as  It  would  pass  under  the 
law  of  descent  To  give  the  will  any  other 
nmstnietioii  wonld  be  to  defeat  the  testator'a 
Intention.  The  circuit  court  properly  held 
the  title  of  the  two  sons  to  be  sood.  40  dye. 
1412. 

There  Is  no  devise  ovtf.  The  testator's 
primary  purpose-  was  to  provide  for  his 
daafCbtiir  as  long  as  she  lived;  but  he  had 
had  no  puipoee  to  make  a  distinction  between 
her  unborn  children,  or  to  give  one  an  ad- 


vantags  orw  another.    He' used  'tike  word 
'Mescendants"  to  Indicate  those  who  would 
take  undor  the  law  of  dascent 
Judgment  affirmed. 


Z4A.KKIN  T.  BBILMAN  SUCH.  Oa 
(Court  of  Appeals  of  Kentucky.  May  1,  1914.) 

1.  Appeal  and  Erbob  f|  103S*)— Quxstions 
Beviewabu:  —  Bbbob  Pbbjuoioiax.  to  Ap* 

PBLI£E. 

An  error  prejudicial  to  appellee,  who  does 
not  complain  thereof,  will  uot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  4052-1062;  Dec.  Dig.  f 
1033.^] 

2.  Sales  (I  441*)— Action  fob  Pbick— Wab- 

BANTT— BVIDENCB— STIFBICIBNCT. 

In  an  action  for  the  unpaid  price  of  ma- 
chinery, evidence  held  not  to  show  a  warranty 
of  the  macbioer;  by  the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Di^.  H  1277-1283;  Dec.  Dig.  i  441.*] 

Appeal  from  Circuit  Court;  Mnhloaberg 
County. 

Action  by  Hellman  UacUne  0(»npany 
against  S.  B.  Larkln.   From  a  judgment  for 

plaintiff,  defendant  appeals.  Affirmed. 

Doyle  Willis,  of  Greenville,  for  ai^ellant. 
Newton  Belcher  and  BelCher  ft  Sparks,  all  of 

Greenville,  for  appellee. 

SETTLE,  J.  Tbis  is  an  appeal  from  a 
Judgment  whereby  appellee  recovered  of  ap- 
pellant the  following  amounts:  $78.75,  with 
Interest  from  January  1,  1913;  9443.53,  with 
interest  from  January  1,  1913;  and  iM1.9S, 
due  on  account,  with  interest  from  January  1, 
1913.  Two  of  the  amounts  thus  recovered, 
$78.75  and  $443.63,  were  balances  due  upon 
certain  nMes  executed  by  appellant  to  appel- 
lee In  Mardi  and  September,  1903,  and  secur- 
ed by  mortage  liens  on  certain  machinery 
described  in  the  mortgages,  respectively. 
The  Judgment  enforced  theee  liens  and  di' 
rected  the  sale  of  so  much  of  the  property 
embraced  in  each  mortgage  as  might  be 
found  neceesary  to  pay  tlie  debt  It  secured. 

It  appears  from  the  averments  of  the  peti- 
tion tiiat,  beginulng  as  far  back  as  190B,  the 
appellant  at  different  times  pnidiased  of 
appdlee  a  sawmill,  s^rator,  wheat  ttireah- 
er,  stsam  traction  engine,  and  other  mactain- 
exy.  f^T  whl^  he  gave  the  rarions  notes  re- 
ferred  to,  upon  which  divers  payments  were 
siAseqiuaitly  mads;  that  for  the  irarpose  of 
adjusting  a  disagreement  betwem  them  as  to 
the  amount  of  this  indebtedness,  and  a  com- 
plaint of  appellant  as  to  the  inefficiency-  of 
the  engine  he  had  purchased  of  appellee,  ap- 
pellant, at  aiVdlee'B  regnest,  February  16;' 
1909,  went  to  its  ^def  oOco  aod  place  of  busi- 
ness in  BvansvlUe,  Ind.,  and  on  that  ctate  a 
settlement  was  made  between  them,  whereby, 
In  amsldeEatlon  of  appellee's  furnish  log,  as 
It  immediately  did,  certain  neceesary  repairs 
for  the  engine  it  had  a^ld  appellant  .and  a 
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man  to  atta<A  tbem,  and  of  its  releasing  ap- 
pellant from  the  payment  of  |S80  of  Us  In- 
debtedness to  It,  the  latter  agreed  and  prom- 
ised, by  early  and  freQu^t  payments,  to 
discharge  the  remainder  of  his  Indebtedness 
to  appellee;  and  that,  after  then  crediting 
on  the  several  notes  evidencing  sncli  indebt- 
edness what  had  been  previously  paid  there- 
on, and  subsequently  crediting  them  with 
such  payments  as  were  made  by  appellant 
following  the  settlement,  there  was  due  on 
them  at  the  time  of  the  institution  of  the  ac- 
tion the  sums  recovered  by  appellee  first  men- 
tioned in  the  judgment  and,  in  additi<»i,  the 
¥41.95  last  mentioned  therein;  the  latter 
sum  being  due  on  account  for  repairs  sold  by 
appellee  to  appellant  in  1912. 

[1]  The  Judgment  falls  to  state  the  conrfs 
reason  for  allowing  Interest  on  the  sums  re- 
covered by  appellee  from  January  1,  1013, 
Instead  of  from  the  date  of  the  settlement 
made  between  appellant  and  appellee  Febru- 
ary 16,  1009,  but,  as  this,  though  prejudicial 
to  appellee,  is  not  complained  of  by  it,  the 
error,  If  it  be  such,  will  not  be  considered.  ■ 

[Z]  The  answer  of  appellant,  which  was 
made  a  counterclaim,  denied  the  settlement 
of  1009,  also  denied  any  Indebtedness  to  ap- 
pellee on  the  part  of  appellant,  and  alleged  a 
breach  ofthe  warranty  in  the  sale  of  the  ma- 
chlnery  to  him  by  appellee,  particularly  as 
to  the  engine^  whldi.  It  was  fartbn'  alleged, 
had  never  done  efficient  worit,  as  appellee  had 
warranted  It  would  do.  For  tba  breach  ot  the 
warranty  the  prayer  of  the  answer  and  couth 
twtdalm  asked  a  Judgment  for  damagea 
against  wpellee  in  favor  of  appellant  In  an 
amount  In  ezoesB  of  the  debts  sued  for  by  the 
fonoer. 

In  gi^iv  Us  testimony,  appellant  nibstaiH 
tlally  admitted  that  the  settlement  of  Febru- 
ary 19, 1809,  In  so  fhr  as  it  ascertained  and 
fixed  his  Indebtedness  to  amDsUee,  was  made 
aa  iSalmed  by  the  latter,  and  that  appellee 
then  surrendered  and  released  him  from  the 
payment  of  V880  of  Us  Indebtedness  to  it; 
but  It  Is  his  etrnteoctlon,  and  audi  was  Ua  tea- 
tlmony,  that  in  fids  settlement  aivellfle  not 
only,  agreed  to  tnntfsb  certain  r^alrs  for 
Che  engine  but  Qkat  It  th^  guaranteed  or 
warranted  that  the  repaired  engine  would 
perform  the  work,  and  serve  every  purpose 
tor  whicSi  appdlant  had  pnrdiased  it;  and 
that  tiUs  engine  though  r^Mlred  by  appellee, 
did  not  thereafter  perform  its  work  accord- 
ing to  the  terms  of  the  guaranty,  by  reason 
of  which  appellant  was  damaged  In  the  man- 
ner and  to  the  extent  alleged  In  his  answer 
and  eounterclatm:  The  testimony  of  appel- 
lant as  to  the  alleged  guaranty  Is  uncorrobo- 
rated "by  any  other  evidence  In  the  case,  and 
is  contradicted  6y  the  testimony  of  four  wit- 
nesses who  were  present  at  the  time  the  set- 
tlement was  made,  namely:  William  Welntz, 
appellee's  president  and  treasurer,  who  made 
the  settlement  with  ai4>ellant^  Bdtrard  J. 


Welntz.  his  brother,  U.  O.  Oibson.  and  Hiss 
O.  J.  Scholte,  a  atenographer  in  appellee's  of- 
fice. It  is  true  that  these  persons  were  all  in 
the  service  of  apptilec^  but  they  sabstandaUy 
agree  as  to  what  oocotxed  at  thB  time  of  Hie 
settlonent 

The  account  of  what  then  occurred  is  thus 
stated  In  the  deposition  of  WUUam  Weintz: 
"As  nearly  as  I  can  recall,  he  (appellant) 
owed  us  proximately  $1,400  or  ^,600  at 
that  time.  We  agreed  to  credit  his  notes 
with  all  the  interest  accrued  to  that  date, 
and  to  accept  $S00  as  payment  of  an  account 
of  $317.39  •  •  • .  The  accrued  Interest 
to  that  time  was  about  $312;  so,  with  the 
excess  of  the  account  which  he  did  not  pay, 
we  gave  him  approximately  $330  on  that 
date.  We  were  also,  at  his  request,  to  fur- 
nish him  a  new  and  larger  counteiahaft  for 
his  traction  engine,  he  to  send  the  gears  and 
old  shaft  to  us  so  the  gears  might  be  bored 
and  fitted  for  the  larger  shaft  We  were  al- 
so to  furnish  him  some  new  Journal  boxes  for 
the  countershaft,  of  a  comer,  bradEet  design, 
and  to  send  oar  man  to  put  these  on.  He 
was  to  pay  the  man's  fare,  and  care  tar  him 
while  there  doing  the  work.  All  of  this  was 
agreed  to,  and  he  expressed  himself  aa  most 
pleased  and  satlsfled,  and  glad  to  get  this 
matter  flnaUy  and  definitely  settled.  There 
was  no  warranty  or  guaranty  whatever,  be- 
cause we,  In  making  this  concession,  all  on* 
derstood  this  to  be  a  final  settlnnent  and  die- 
position  of  matters  between  oe.  On  that  day 
he  paid  us  $800  on  the  aoooont,  dins  ^slnc 
that;  we  credited  him  with  the  excees,  and 
he  also  paid  $226.  the  balance  of  the  iMlnc^^ 
of  one  of  his  $SGO  notes;  and  he  also  agreed 
and  stated  that  he  would  pay  the  balance  of 
bis  notes  within  a  very  short  time,  meaning 
some  time  during  the  spring  of  1909l  As  I 
said  before^  he  left  somewhat  hurriedly,  it 
being  near  traintime,  bat  with  tibe  very  beat 
of  feeling,  and  stating  that  he  would  not  aak 
for  anything  more  thereafter."  In  answer  to 
the  question,  "Did  your  company  comply  with 
the  agreement,  fnmtehlng  the  parts  of  ma- 
chinery tluit  were  to  be  fnmishedr'  the  wlt- 
neai  siUd:  "Tea;  all  and  every.** 

According  to  the  farther  teMlnKmy  of  tVU- 
liam  WelnbE,  appellant  did  not  comply  with 
his  undertaking  to  make  early  paymoit  ot  his 
indebtedness  as  ascertained  In  the  settle- 
ment of  February  16, 1909.  Be  did,  however, 
more  than  a  year  thereafter,  namely,  Hay  25. 
1910,  pay  thereon  in  a  car  load  of  lumber 
$100,  for  whi<^  he  received  credit,  but  there- 
after bought  numerous  repairs  for  machinery 
of  appellee,  for  some  of  which  he  paid,  but 
leaving-  unpaid  on  this  account  $41.95,  this 
being  the  last  amount  for  which  appellee 
obtained  Judgment  against  him.  It  also  ap- 
pears from  the  testimony  of  William  Weintz 
that,  of  the  several  sums  for  which  appellee 
obteined  Judgment  against  him,  the  two  first 
were  balances  on  his  notes  of  long  standing,. 
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and  the  Qiird  amount  w«8  the  balance  of 

their  account  against  him. 

Is  addition  to  the  corroboration  of  the  tes- 
tintouf  of  William  Welntz  famished  by  the 
three  persons  present  at  the  settlement.  It  is 
also  corroborated  by  the  drcnmstances  at- 
tending the  various  transactions  between  ap- 
pellant and  appellee.  The  latter  had  Indulg- 
ed him  upon  his  Indebtedness  to  it  from  the 
latter  part  of  1903  down  to  the  time  of  the 
settlement  He  had  made  payments  as  It 
suited  bis  convenlencet  and  often  failed  to 
comply  with  requests  of  payment  made  him 
by  appellee ;  and,  even  after  the  liberal  settle- 
meat  in  which  It  released  him  from  the  pay- 
ment of  $330  of  his  Indebtedness,  he  was 
still  Indulged  thereon  more  than  three  years, 
as  salt  was  not  brought  against  him  by  ap- 
pellee an  til  December  23,  1912.  Moreover, 
there  are  two  letters  appearing  in  the  record 
written  by  appellant  to  appellee,  the  first  of 
date  October  29,  1909,  and  the  last  of  date 
May  16,  1910,  In  each  of  which  he  promised 
to  pay  his  indebtedness  to  appellee,  explained 
why  be  had  not  done  so,  made  requests  for 
repairs  for  machinery  having  no  connection 
with  the  engine,  and  in  neither  of  these 
letters  did  he  make  any  complaint  of  the 
failure  of  the  engine  to  properly  do  its 
work  or  claim  that  appellee  liad  made  any 
guaranty  as  to  the  engine  when  the  settle- 
ment was  made  or  at  any  other  time. 

Opposed  to  all  this  evidence  is  the  tes- 
timony of  appellant  alone,  and,  while  he  tes- 
tified in  posiUve  terms  that  there  was  a 
guaranty  by  appellee  of  the  engine  at  the 
time  ot  the  settlement  of  February  16,  ^09, 
Ms  statements  are  utterly  at  variance  with 
all  the  drcnmstances  mniaUy  connected  with 
and  ear  rounding  each  transactions  as  he  had 
with  anpellee  and  inconsistent  with  what 
woold  reasonably  have  been  expected  from 
the  business  relations  exlBtlng  between  them. 
The  engine  in  question  was  purchased  by  ap- 
pellant in  1903,  and  it  Is  beyond  beUef  that, 
following  six  years'  use  of  it  by  appellant, 
app^ee  should  have  given  a  goaran^  that 
U  w<Had  after  that  time  properly  perform  its 
work.  It  Is  doubtless  true,  as  claimed  by 
appellant,  that  there  were  times  after  the 
settlement  of  February  16, 1900,  when  it  was 
oat  of  repair  and  would  not  perform  its  work 
u  dodied  by  bim,  but  no  complaint  of  it 
was  made  by  him  to  appellee  for  more  than 
I  yeai.  and  It  was  to  be  expected  firom  Its 
age  and  the  wear  and  tear  lenilUnc  from 
Its  long  use  that,  evea  with  frequent  repair- 
log,  It  would  tall  short  of  doing  tike  work  of 
a  first  class  engine. 

The  evidence  leaves  no  doubt  of  the  correct- 
nets  ut  the  ssveral  amounts  recotered  by  ap- 
pellee, and,  as  the  conclusion  of  the  drcolt 
conrt  that  appellant  was  entitled  to  no  part 
ol  the  rtamagws  dalmed  by  him  Is  sustained 
bT  the  weight  of  the  evidence,  the  Judgment 
ia  affirmed. 


WIBDEUANN  v.  ORiLWFOBI>.t 
(Court  of  Appeals  of  Kentucky.  May  1,  1914^ 

1.  Estates  (§  10*)— Convbxakob  to  OBsnrroB 
~Mebqeb  or  Ihocbtxdnbss. 

Plaintiff  and  defendant  b^g  creditors  of 
an  insolvent  hotel  company,  plaintiff  Institated 
suit  to  administer  the  company's  affairs,  in 
which  the  property  was  sold  to  W.  acting  for 
both  plaintiff  and  defendant.  Thereafter,  most 
of  the  price  having  been  paid,  the  court  direct- 
ed a  conveyance  to  W.  reserving  a  lien  for  the 
nnpald  portios.  W.  thereafter  conveyed  to 
plaintiff  m  fee,  reaerring  the  same  lien,  where- 
upon defendant  sued  plaintiff  to  establish  de- 
fendant's interest  in  the  property,  in  which  it 
was  again  sold  and  parcbased  by  defendant; 
the  deed  again  reservuig  the  aame  lien.  iToI^ 
that  the  conveyance  of  the  property  by  W.  to 
plaintiff  did  not  merge  plaintiff's  interest  in  the 
unpaid  porchaae  money  as  a  general  creditor 
of  the  insolrent,  txJth  becaase  there  was  no 
intention  that  a  men;er  should  exist  and  be- 
caase defendant's  action  in  asserting  his  inter- 
est in  the  property  and  caasinK  another  sale 
thereof  was  effective  to  revive  plaintiff's  claim 
to  his  share  of  the  fund  represented  by  the  lien. 

[Ed.  Note.— For  other  cases,  see  Estates,  Gent. 
Dig.  SI  Doc.  Dig.  IIO.*] 

2.  Estates  (|  10*)— OirisTAifniKa  IniEBBsr— 

Merges. 

There  can  be  no  merger  of  estate  where 
there  Is  an  outstanding  or  interrening  Intereat 

or  equity. 

[Ed.  Note.— For  otlier  eases,  see  Estetes,  Cent. 
Dig.  H  9-13;  Dec.  Dig.  110.*] 

Appeal   front   CKrcnlt   Oonrl;  Campbell 

County. 

Action  between  Charles  Wiedemann  and 
Leonard  J.  Crawford.  Judgment  for  defend- 
ant, and  plalntlfE  appeals.  Beversed  with  di- 
rections. 

Ramsey  Washington,  of  Newport,  and 
DoUe.  Taylor  &  O'DonneU,  of  Cincinnati, 
Ohio,  tar  u>peIlanL  James  C.  WHght,  of 
Newpwt,  and  O'Bear  A  WiUlanu,  ot  Frank- 
fort; for  aiipellee. 

TURNER,  J.  About  January,  1909,  appel- 
lant, Wiedemann,  being  a  large  creditor  of 
the  Highland  Hotel  Company,  instituted  an 
action  In  the  Campbell  circuit  court  alleging 
it  to  be  InsolToit,  and  asking  for  the  sale 
of  its  property  and  the  payment  of  its  debts. 
Tlie  cause  was  referred  to  the  master  com- 
missioner for  the  proof  of  claims,  and,  among 
others,  appellee^  Orawford,  who  was  also  a 
large  creditor,  proved  his  claim.  There  were 
numerous  other  claims  proved  which  were 
allowed  as  valid  claims  against  the  company. 
A  Judsmmt  of  ssle  was  entered  in  the  caua^ 
and  at  the  sale  one  Widrlg,  acting  for  Wiede- 
mann and  Crawford,  uwfer  an  agreement 
Ifferionsly  nude  by  them,  became  the  pnr- 
chaser,  and  Wiedemann  became  his  surety  on 
the  purchase  nion^  bonds.  Thareafter,  all 
of  the  purchase  iffice  having  beoi  paid  ex- 
oept  about  $9,000  with  interest  from  the  8tta 
of  March,  1909,  subject  to  a  credit  of  some- 
thing over  $1,000,  the  court  entered  an  order 
directing  its  master  commissions  to  convey 
the  property  to  Widrlg,  and  reserve  a  lion 
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for  the  said  unpaid  purchase  price,  which 
was  done  accordingly  by  the  commissioner. 
Some  time  later  Wldrig,  desiring  to  avoid 
being  involved  In  certain  controversies  which 
had  arisen  between  Wiedemann  and  Craw- 
ford, conveyed  the  same  property  In  fee  sim- 
ple to  Wiedemann,  expressly  reserving,  how- 
ever, the  same  lien  which  had  been  reserved 
In  the  master  commis^oner's  deed  to  him  un- 
der the  order  of  the  court  Thereafter  Craw- 
ford, learning  of  the  conveyance  from  Wldrig 
to  Wiedemann,  Instituted  an  action  against 
Wiedemann  asserting  his  interest  in  the  prop- 
erty, and  such  proceedings  were  had  as  re- 
sulted in  another  sale  of  the  property  under 
a  judgment  of  the  court.  At  this  sale  Craw- 
ford became  the  purchaser,  and  the  court 
snbsequently  bad  the  master  commissioner  to 
make  him  a  deed  for  the  same  property,  but 
subject,  however,  to  the  same  Uen  which  had 
been  previoosly  reserved,  and  the  master 
commissioner,  accordingly,  made  sndi  a  deed. 
After  this  deed  was  made  and  Crawford  was 
in  possession  of  the  property,  certain  cred- 
itore  of  the  Highland  Hotel  Company  enter- 
ed motiotts  to  require  the  original  purchaser, 
Wldrig,  to  pay  into  court  the  original  unpaid 
purchase  money  for  which  the  lien  had  been 
reserved.  Thereupon  Widrlg  filed  his  inter- 
T^ng  petition  setting  up  the  above  fActs, 
and  that  while  he  had  heoi  nominally  the 
purchaser  at  the  first  sale  he  had  never  had 
any  beneficial  Interest  In  the  proi>erty,  and 
was  at  all  times  acting  for  Wiedemann  and 
Gravrford.  To  this  Intervening  petition  Craw- 
ford filed  an  answer,  which  be  made  a 
crosa-petltlon  against  Wiedemann,  wherein 
he  claimed  that,  reason  of  the  conveyaoce 
from  Widrlg  to  ^edemann,  any  Interest 
which  Wiedemann  may  have  had  In  the  un- 
paid purchase  money  as  a  general  creditor 
of  the  Highland  Hotel  Company  was  merged 
into  the  greater  estate  taken  by  him  under 
said  deed.  To  that  cross-petition  Wiedemann 
answered  denying  the  merger,  and  alle^ng 
that  it  was  not  his  purpose  or  Intention,  or 
the  purpose  or  intention  of  any  of  the  par^ 
ties  to  the  transaction,  that  his  interest  as 
a  general  creditor  in  the  unpaid  purchase 
money  should  be  merged  Into  the  greater 
estate  taben  by  him  under  the  deed  referred 
to.  To  this  answer  the  lower  court  sustained 
a  demurrer,  and,  Wiedemann  declining  to 
plead  further,  it  was  adjudged  by  the  court 
that  Crawford  pay  to  the  master  commlsdon- 
er  In  full  discharge  of  the  lien  retained  all 
that  remained  unpaid  thereof  except  such 
part  as  would,  if  paid  in,  be  distributable  up- 
on the  claims  allowed  to  Wiedemann  and 
Crawford,  and  directing  the  master  commis- 
sioner, upon  the  making  of  such  collection, 
to  cancel  the  lien  so  retained.  The  effect  of 
this  judgment  was  to  declare  that  appellant 
no  longer  had  any  interest  as  a  creditor  of 
the  Highland  Hotel  Company  in  the  fund 
arising  from  this  Hen  that  had  been  reserved, 
and  to  adjudge  that  any  Interest  which  he 


had  previously  had  ther^n  was  merged  In  or 
had  been  extinguished  by  the  greater  estate 
subsequently  acquired  by  him.  From  that 
Judgment  he  prosecutes  this  appeal. 

For  two  reasons  this  Judgment  cannot  be 
sustained:  (1)  Because  no  merger  wlU  re- 
sult where  It  is  the  expressed  Intention  of 
the  one  acquiring  the  greater  estate  that  his 
acquisition  thereof  shall  not  operate  to  ex- 
tinguish the  lesser  estate  held  by  him,  or 
where  in  the  absence  of  such  expression  the 
circumstances  surrounding  the  transaction 
show  that  It  was  not  his  purpose  that  the 
merger  should  result ;  (2)  because,  if  a  merg- 
er had  resulted  by  the  acquisition  of  the 
greater  estate,  the  subsequent  action  of  Craw- 
ford tn  asserting  his  Interest  In  the  property, 
and  causing  another  sale  thereof,  had  the 
efTect  to  revive  and  give  new  life  to  the 
claim  of  Wiedemann  to  his  share  of  the  fund 
represented  by  the  lien.  . 

[1]  Running  throughout  all  the  t«t-bookB 
and  the  authorities  Is  the  prevailing  idea  that 
where  it  is  against  the  expressed  intention, 
or  it  is  apparent  that  it  was  not  the  Intention 
of  the  owner,  or  where  It  is  manifestly 
against  his  interest,  no  merger  will  be  declar- 
ed. For  instance,  Perry  on  Trusts,  |  347, 
says:  *'Where  the  legal  and  equitable  estate 
in  the  same  land  becomes  vested  In  the  same 
person,  the  equitable  wUl  merge  in  the  legnl 
estate ;  for  a  man  cannot  be  trustee  for  him- 
self, nor  hold  the  tee,  which  embraces  the 
whole  estate,  and  at  the  same  time  hold  the 
sevo^l  parts  separate  from  the  whole.  Bat  in 
order  that  this  may  he  true,  the  two  estates 
must  be  commensurate  with  each  oilier;  or 
the  legal  estete  must  be  more  edwnslra  or 
comprehensive  than  tiie  equitable.  The  equi- 
table fee  cannot  merge  In  a  partial  or  partic- 
ular legal  estete.  And  tbere  wlU  be  no  meti- 
er, if  It  Is  contrary  to  the  Intention  of  the 
parties." 

Jones  on  Mortgages,  |  848,  says:  '*It  la  a 
g^eral  rule  tbat  when  a  1^1  title  becomes 
united  with  the  equitable  title,  so  that  the 
owner  has  tiie  whole  title,  the  mortgage  la 
merged  by  the  unity  of  possession.  But  If 
the  owner  has  an  Interest  In  keeping  this 
title  distinct,  or  if  there  be  an  Independent 
right  between  the  mortgage  and  the  equity, 
there  is  no  merger.  To  effect  a  merger  un- 
der law,  the  right  previously  held,  and  the 
right  subsequently  acquired,  must  coalesce  in 
the  same  person  and  In  the  same  right  with- 
out any  other  Intervening  right." 

Washburn  on  Real  Property  thus  states 
the  rule:  "It  sometimes  happens  that  the 
estates  of  the  mortgagor  and  the  mortgagee 
come  together  In  one  and  the  same  person, 
and  the  question  often  arises  whether  the 
two  have  become  merged  in  one,  or  remain 
still  distinct  interests.  It  is  generally  true 
that  where  a  legal  and  equitable  eetete  in  the 
same  land  come  to  the  person  in  the  same 
right,  without  Intervening  Interest  outstand- 
ing in  a  third  person*  the  equitable  mei^ger 
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In  tlM  Iflfal  estate.  >nd  tb*  latter  alone  re- 

PomeroT'a  Eqnl^  Jorlspnidenc^  I  788. 
says:  "Where  the  legal  estate  for  example, 
the  fee;  and  an  equal  ooextenslTe  equitable 
estate  onlte  In  the  same  iwrson.  the  merger 
takes  idace  In  eqaity,  in  the  absence  of  acts 
showing  an  Intentttm  to  prevent  it,  as  cer- 
tainly and  as  directly  as  at  the  law.  Under 
these  circnmstances,  merger  is  prima  facie 
the  equitable  as  welt  as  the  1^1  rule."  And 
In  section  790 ;  "When  the  owner  of  the  fee 
becomes  absolutely  entitled  in  his  own  right 
to  a  charge  or  Incumbrance  npon  the  same 
land,  with  no  intervening  Interest  or  lien, 
tbe  charge  will  at  law  merge  in  the  owner- 
ship and  cease  to  exist.  Under  like  circum- 
stance^ a  merger  will  take  place  in  equity, 
where  no  Intention  to  prev^t  it  has  been  ex- 
pressed, and  none  is  implied  from  tbe  dr- 
camstanceB  and  the  Interests  of  the  party; 
and  a  iwesomptlon  In  such  a  case  arises  In 
tnar  ot  the  merger."  And  In  section  791, 
says:  "The  equitable  doctriiM  concerning 
tbe  merger  where  tbe  owner  of  tbe  fee  be- 
comes entitled  to  the  charge  or  Incumbrance 
may  be  stated  as  follows,  snbstantiaUy  In 
the  language  of  most  eminent  judges.  Sir 
William  Grant  says:  The  question  is  upon 
the  intention,  actual  or  presumed,  of  the  per- 
son tat  wbom  the  Interests  axe  united.'  Sir 
George  Jeasd  says:  'In  a  court  of  equity  It 
has  always  be«i  held  ttiat  the  mere  fbct  of 
a  charge  baTing  been  paid  off' does  not  de- 
cide the  question  \rtiether  It  la  extinguished. 
*  *  *  *  If  there  Is  no  reason  for  keeidng 
It  allTC^  Oiea  equity  will,  In  tbe  absence  of 
any  declaration  of  his  intention,  destroy  it ; 
bat  if  there  Is  any  reason  for  keeptog  it 
alive,  such  as  the  existence  of  another  In- 
combiance,  equity  will  not  destroy  it  In 
short,  where  the  legal  ownership  of  the  land 
and  the  absolute  ownership  of  the  Incum- 
brance becomes  vested  in  the  same  person, 
the  iDtention  governs  the  merger  in  equity." 

[21  Under  these  authorities,  not  only  will 
there  be  no  merger  where  the  Intention  Is 
that  there  shall  be  none,  but  It  seems  to  be 
the  further  rule  that  where  there  is  an  out- 
staoding  or  intervening  interest  or  equity 
the  merger  wlU  not  be  declared. 

la  this  case,  at  all  times  after  the  pur- 
chase by  Widrlg  for  the  benefit  of  Wiede- 
mana  and  Crawford,  Crawford  had  an  equi^ 
In  this  property,  and  Wiedemann  knew  of 
and  recognized  that  interest,  and  It  Is  in- 
ooDsistent  with  the  situation  and  relations 
ol  tbe  parties  to  say  that  he,  knowing  of  that 
biterest  of  Crawford,  intended  by  bis  pur- 
ciuae  eith^  at  the  flrst  decretal  sale  through 
Widrig,  or  by  acceptli^  the  deed  from  Wid- 
rig,  Intended  to  extinguish  bis  rights  or  equi- 
ties In  the  fund  arising  from  the  lien  which 
bad  been  retained. 

The  United  States  Supreme  Court,  in  Fao- 
tora'  &  T.  Ins.  Co.  v.  Murphy,  Ul  U.  8.  738, 4 
Sap.  Ct.  07%  2S  Lb  SO.  082,  thus  states  the 


rule:  "Whwe  an  incumbrancer  by  mortgage  or 
otherwise  becomes  the  owner  of  tbe  legul  ti- 
tle or  of  the  equity  of  redemption,  tbe  mer^ 
ger  will  not  be  held  to  take  place  if  It  be  ap> 
parent  that  it  was  not  the  intention  of  the 
owner,  or  1^  in  the  attsenoe  of  any  IntenOcm, 
said  merger  was  against  his  manifest  inter- 
est" 

In  addition  to  tbe  above  authorities,  there 
Is  in  the  notes  to  Pugh  v.  Sample,  39  L.  B.  A. 
(N.  S.)  834,  an  exhaustive  and  instructive 
note  dealing  with  the  snbject  of  "mergw," 
and  gives  a  number  of  authorities  saatainlng 
the  view  we  tmve  expressed. 

Bui;  if  it  had  been  the  purpose  in  this  case 
that  a  merger  should  result,  and  the  interest 
of  Wiedemann  in  tbe  Hen  fund  should  be  ez- 
tingulsbed,  the  subsequent  action  of  Craw- 
ford in  having  set  aside  the  deed  from  Wid- 
rlg to  Wiedemann  would  tiave  operated  to 
revive  the  lost  equity  of  Wiedemann  In  the 
lira  fund.  It  would  hare  been  lnequital>le 
to  permit  Crawford  to  assert  title  to  Wiede- 
mann's Interest  In  that  fond  (for  that  Is  the 
effect  of  it)  by  reason  of  a  condition  which 
he  himself  brou^t  about  Orawfwd  wheai 
he  bought  this  property  knew  of  tbe  lien,  and 
bought  it  with  that  diacge  iwon  It;  the  prop- 
erty having  been  sold  subject  to  this  11^  it 
was  necessarily  a  part  of  the  purchase  prlosk 
and  there  would  be  no  equll7  In  permitting 
him  to  get  this  property  tor  a  lees  price  than 
he  bad  agreed  to  pay  for  it  reason  of 
some  innocent  mistake  or  careless  businesB 
methods  upon  the  part  of  one  of  the  credi- 
tors of  tbe  hotd  conyiany  to  whom  part  ct 
the  lien  fund  might  be  adjudged. 

Tb»  case  of  Pugh  t.  Sample  128  La.  791, 
49  South.  628,  89  li.  B.  A.  (N.  S.)  834,  was 
where  a  creditor  holding  a  flrst  mortgage  on 
real  estate  fbr  mom  than  its  value  became 
the  owner  of  the  fee,  whereupon  the  holder 
of  a  second  mortgage  asserted  h(|i  claim  upon 
the  idea  that  the  first  mortgage  bad  been 
merged  upon  the  acceptance  of  the  convey- 
ance to  the  fee.  The  court  In  ctmslderlng 
this  question  said :  "Bvoi,  however,  were  it 
conceded  that  the  Light  judgment  survives 
and  operates  as  a  Judicial  mortgage,  the 
most  that  plalntiflTs  could  claim  would  be 
that  the  property  be  sold,  snbject  to  Sample's 
mortgage  as  It  existed  at  the  date  of  the  con- 
veyance to  him,  as  in  such  case  his  mortgage, 
which  had  been  in  a  condition  of  suspended 
animation,  would  revive,  and,  as  it  seems  to 
be  understood  that  the  property  would  fall 
considerably  short  of  satisfying  It,  plaintiffs 
would  get  nothing."  And,  after  quoting  au- 
thorities, said:  "Which  means  that,  whilst 
one  cannot  t>e,  at  the  same  time,  owner  and 
mortgagee  of  the  same  property,  if  the  title 
which,  apparently  conveying  perfect  owner- 
ship, la  supposed  to  destroy  tbe  mortgage  by 
confusion,  turns  out  to  be  no  title  or  an  Im- 
perfect title,  the  mortgage,  which  was  sus- 
pended and  apparently  destroyed,  upon  the 
aasDiBption  of  perfect  ownenbip  In  the  mort- 
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gagee,  Is  renrlTed ;  tbe  canse  of  tbe  rapposed 

destruction  no  longer  existing." 

Strictly  speaking,  a  merger  only  occurs 
wben  the  bolder  of  tbe  lesser  estate  or  in- 
terest, by  becomli^  tbe  owner  of  tbe  greater 
estate  or  Interest,  perfects  in  himself  the 
fall,  1^1,  and  eaultable  title,  and  vhea  It 
may  be  gathered  from  all  tbe  facts  and  dr- 
comstances  surrounding  tbe  transaction  that 
such  was  bis  purpose,  and  that  it  was  to  his 
interest 

There  Is  nothing  In  this  case  to  indicate, 
or  even  suggest,  that  It  was  tbe  Intention  of 
Wiedemann  to  waive  or  extinguish  any  claim 
be  may  bare  bad  In  the  $9,000  lien  bond  as  a 
^editor  of  tbe  Hotel  Company.  He  accepted 
the  deed  from  Wldrlg  folly  recognlzloK  tbe 
rights  of  Crawford  in  tbe  property  conreyed, 
and  did  not  deny  these  rights  in  the  suit  in- 
stttnted  by  Crawford  (142  Ky.  303,  134  S.  W. 
40S);  be  acc^ted  that  deed,  which  clearly 
recited  the  reservation  of  tbe  $9,000  lien 
which  be  knew  was  for  the  benefit  of  the 
creditors  of  the  Hotel  Company  of  whom  be 
was  one;  it  could  not  have  occurred  to  him 
that  he  was  perfecting  tbe  ^tle  to  the  prop- 
erty In  himself,  because  the  record  In  tbe 
salt  instituted  by  Crawford  shows  be  recog- 
nized the  Interest  of  Grawfind  in  tbe  iwop- 
txtj.  If  he  bad  denied  the  tntsrest  of  Craw- 
ford, a  Tery  dUEerent  aspect  might  be  put 
npon  tbe  matter,  and  a  dUEerent  motive 
ascribed  to  him;  Uien  It  might  well  have 
been  said  he  was  seeking  to  perfect  tbe  title 
In  himself,  and  the  merger  might  have  fol- 
lowed- Bnt  It  appears  be  was  still  holding 
the  propertar  for  hlms^  and  Crawford  under 
tttelF  ogreonfflit.  Just  as  Vndrig  had  been 
holding  it  fbr  them,  and  in  equity  and  good 
consdenoe  there  was  no  more  merger  by  the 
deed  from  Wldrlg  to  Wiedemann  than  there 
was  by  the  dead  Cnmi  the  master  to  Wldrlg 
for  Wleduofiin  and  Crawford's  ben^t 

To  adjudge  at  tbe  Instance  of  Crawford, 
under  these  conditions,  that  Wiedemann 
oould  not  participate  as  a  general  creditor  of 
the  Hotel  Company  In  this  Uea  fund,  &nd 
thereby  penult  him  to  acquire  tiie  full  title 
to  the  property  at  the  partial  expense  of 
Wiedemann,  and  for  a  less  sum  than  he 
(Crawford)  agreed  to  pay  for  tt,  would  be 
most  inequitable  and  unjust 

The  Jndgmoit  la  reversed,  with  directions 
to  oTomle  the  demorrer  to  Wiednnann's 
answer  to  Crawford's  croas-petttlcai. 


PRESTON  et  sL  v.  TOWN  OF  PAINTS- 
VILLB.t 

(Court  of  Appeals  of  Kentucky.  May  6, 1914.) 

1.  CONTINUAMCB  (|  17*)— GaOUHnS  —  SCFFI- 
CIENCy. 

An  application  for  contlnaance,  In  proceed- 
ings to  remonstrate  against  the  annexation  of 
territory  to  a  town,  filed  by  plaintiflTB  attorneys 
on  the  ground  that  they  did  not  have  time  to 
prepare  the  case  for  trial,  was  properly  de- 


nied in  the  court's  discretion  In  absence  of  fur- 
ther excase,  especially  where  defendant  at  tb« 
close  of  its  proctf  notified  plaintiff's  attorney* 
that  the  case  would  be  pressed  for  trial  at  the 
next  regular  term. 

[Ed.  Note.-~For  other  cases,  see  Continuance. 
Cent  Dig.  f  14:  Dec  Dig.  |  17.*) 

2.  MUKICIPAL  GOBFOaATIONS  (|  33*)— ANNEX- 
ATION or  TXBBITOBT  — PBOCKEDINOa  — TlHE 

OS  Trial. 

In  view  of  Civ.  Code  Praa  {  867a,  snbsec. 

5,  providing  that  snits  in  equity  shall  stand  for 
tnal  at  the  first  term  of  court  after  the  issue 
shuU  be  completed,  or  by  the  proTisionB  of  the 
act  shall  have  been  completed  iSO  days  before 
the  commencement  of  the  term,  and  of  Ky.  St 
I  3665,  requiring  tbe  answer  in  proceedings  to 
remonstrate  against  annexation  of  territory 
to  a  town,  etc..  to  be  filed  within  20  days  after 
service  of  summons,  the  tact  that  a  demurrer 
to  the  petition  was  filed  with  the  answer  on 
September  lOtb,  in  an  action  to  remonstrate 
against  annexation,  would  not  postpone  the  case 
for  trial  until  the  November  term. 

[Ed.  Note^For  other  cases,  see  Hnnlcipal 
Corporations,  Cent  Dig.  ||  81-97;  Dec.  Dig. 
{  33.'] 

3.  Mttniicipaz.  Gosporatiohs  a  33*)— Annex- 
ation OF  TUBITOBT— ReUONBTKANCB— TlHB 
OF  TbIAL. 

It  is  the  policy  of  the  law  to  dispose  of 
proceedings  remonstrating  against  the  annex- 
ation of  territory  to,  a  town,  etc.,  as  promptly 

as  the  circumstances  permit. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Ct^oratlons,  Cent  Dig.  H  Sl-97;  Dec.  Dig. 

4.  MXINICIPAL  COBPOBATIONS  (|  88*)— ANNEX- 
ATION or  Tbbbitobt— SurEiciBNOT  or  Evi- 

UBNOE— PbOPBIBTT  OF  ANNEXAIOON. 

Evidence,-  in  a  proceeding  to  remonstrate 
against  the  annexation  of  territoir  to  a  town, 
Md  to  show  that  annexation  would  be  for  the 
best  interest  of  the  town,  and  canse  no  material 
injury  to  propertgr  owners  witUn  the  annexed 
territory. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  81-87;  Dec.  Dig.  | 
33.*] 

Amieal  from  Circuit  Court,  Johnson 
County. 

Action  by  George  W.  Preston  and  others 
against  the  Town  of  PalntsvUle.  From  a 
Judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

Vaugban  &  Howes,  of  PalntsvUle,  for  ap- 
pellants. Fogg  &  Kirk  and  3.  K.  Wells,  all 
of  Paintsville,  for  appellee. 

HANNAH,  J.  Paintsville  Is  a  town  of  the 
sixth  class.  On  August  7,  1913,  Its  board  of 
trustees  enacted  an  ordinance  preparatory  to 
tbe  annexation  of  certain  territory  adjacent 
to  the  corporate  limits  of  tbe  town.  Tbla 
ordinance  was  published  according  to  law, 
and  on  September  4, 1913,  and  within  the  30 
days  allowed  by  the  statute,  appellant  George 
W.  Preston,  a  resident  and  owner  of  real 
estate  In  tbe  territory  proposed  to  be  annex- 
ed, together  with  eight  other  persona  who 
were  the  owners  of  real  estate  within  said 
territory,  but  not  residents  therein.  Institut- 
ed this  action  in  tbe  Johnson  circuit  court 
remonstrating  against  the  proposed  annexa- 
tion. 
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Purauant  to  the  statute  governing  ench 
proceedings  (section  36^,  Kentucky  Stat- 
utes), tbe  answer  of  the  town  was  flied  on 
September  10,  1913.  Notice  of  the  filing 
thereof  was  aerred  upon  tbe  attorneys  for 
the  plaintiffs.  On  September  16,  1913,  the 
defendant  town  began  the  taking  of  its  proof 
in  the  case,  and  continued  snch  taking  nntll 
September  24th,  on  which  date  It  notified  the 
attorneys  for  the  plaintiffs  that  the  case 
would  be  pressed  for  trial  at  the  n^t  regular 
term  of  the  court  In  November ;  the  attorney 
for  the  town  offering  and  agreeing  to  waive 
formal  notice  of  the  taking  of  depositions, 
and  to  be  present  upon  the  slightest  notice. 
The  plaintiffs  failed  to  take  any  proof,  and 
on  November  6,  1913,  the  fourth  day  of  tbe 
r^lar  November  term  of  the  court,  defend- 
ant town  entered  a  motion  to  submit  tbe 
cause  for  trial.  On  tbe  next  day  plaintiffa 
moved  tbe  court  to  continue  the  case,  and 
filed  In  support  of  said  motion  the  aflBdavlt 
of  one  of  the  attorneys  for  the  plaintiffs. 
The  court  overruled  the  plaintiffs'  motion  for 
a  continuance,  sustained  defendant's  motion 
to  submit  the  case,  and  upon  a  trial  thereof 
adjudged  the  ordinance  valid,  approved  same, 
and  authorized  the  board  of  trustees  to  pro- 
ceed with  the  annexation  of  the  territory  In 
Question.  From  that  Judgment,  the  plaintiffs 
appeal. 

L  Appellants  first  cont^d  that  the  court 
erred  In  overmUng  the  motion  for  a  con- 
tinuance, and  they  rely  upon  the  case  of  Gas- 
kin  V.  Georgetown,  118  Ky.  251,  80  S.  W.  821, 
26  Ky.  Law  Bep.  89,  in  support  of  th^ 
eoQtention  In  this  respect. 

Georgetown  Is  a  city  of  the  fourth  class, 
and  the  proceedings  In  such  cases  are  con- 
trolled section  3483.  Kentucky  Statutes. 
Under  this  section  the  proof  is  produced  oral- 
ly In  court,  and  in  that  case  the  contimuance 
was  sought  upon  the  ground  of  absent  wit- 
DCflses.  Thme  opposing  the  proposed  re- 
duction were  defendants ;  tbe  dty  having 
instituted  the  action  as  plaintiff,  under  the 
provisions  of  the  statute  mentioned.  The  af- 
fidavit was  In  the  usual  technical  form, 
showed  diligence,  stated  what  the  absent  wit- 
nesses would  testify,  if  present,  and  the  truth 
as  well  as  the  materiality  of  snch  testimony, 
and  was  verified  by  one  of  the  parties  de- 
fendant, and  in  fact  constituted  a  perfect 
ihowlng  for  a  continuance;  and  this  court 
held  It  was  error  to  refuse  the  continuance. 

But  such  8  state  of  facts  is  not  here  pre- 
sented. The  statute  governing  this  proceed- 
ing provides  that  the  proof  shall  be  taken 
by  dc^idtlon,  and  the  case  shall  be  tried  ac- 
cording  to  tb»  rules  and  practice  prescribed 
tor  the  trial  of  equity  causes,  but  without 
the  Intervention  of  a  Jury. 

[1]  The  affidavit  for  a  continuance  filed 
was  that  of  one  of  the  attorneys  for 
the  plaintiffs.  It  offered,  as  ground  for  the 
continuance  aoaght,  the  fact  that  counsel  for 
plaintlffB  bad  been  unable  to  find  time  to 
IHQitte  the  case  for  trial,  and  that  <me  of 


the  nine  plaintiffs  had  suddenly  become  In- 
sane. .  Here  a  continuance  is  sought,  not,  as 
in  the  Georgetown  Case,  upon  the  affidavit  of 
the  parties  showing  fn  what  manner  they 
expected  to  be  benefited  by  a  continaance, 
but  upon  mere  want  of  preparation.  If  em- 
ployed counsel  did  not  have  time  to  prepare 
the  case  for  trial,  other  counsel  should  have 
been  engaged,  or  some  reason  shown  by  the 
affidavit  of  the  parties  themselves  that  would 
excuse  their  failure  to  employ  otber  counsel. 
The  affidavit  was  Insufficient,  and  the  court 
did  not  abuse  a  sound  discretion  when  It 
overruled  the  motion  for  continuance.  Big- 
gins V.  Qose,  144  Ey.  123.  187  S.  W.  1038. 
And  especially  is  this  true  in  the  light  of 
the  fact  that  defendant  took  its  proof  with- 
out waiting  for  tbe  plaintiffs  to  take  theirs, 
and  at  the  close  of  its  taking  notified  tbe  at- 
torneys for  the  plalntitb  that  the  case  would 
be  pressed  for  trial  at  the  next  xegulai  term 
of  the  courL 

[2,  3]  2.  It  Is  also  contended  by  appellants 
that  the  case  did  Jiot  stand  for  trial  at  the 
November  term.  Section  867a,  subsec.  5,  of 
the  Glvll  Code  of  Practice  provides  that  suits 
In  equity  shall  stand  for  trial  at  the  first 
term  of  the  court  after  the  Issue  sliall  be 
completed,  or  by  the  provisions  of  the  act 
shall  have  been  completed  80  days  before  the 
commencement  of  the  term.  Appellants  con- 
tend that,  because  a  demurrer  to  the  peti- 
tion was  filed  with  the  answer,  the  issues 
could  not  be  completed  until  the  Nov^ber 
term  of  the  court,  when  the  demurrer  to  the 
petition  could  be  passed  upon.  There  is  no 
such  provision  In  the  Code,  nor  does  the 
statute  governing  the  proceeding  here  involv- 
ed contemplate  any  such  delay.  The  stat- 
ute provides  that  the  answer  shall  be  filed 
within  20  days  after  service  of  the  summons, 
and  it  is  tbe  policy  of  the  law  that  cases  of 
this  diaracter  should  be  disposed  of  as 
promptly  as  the  circumstances  will  i>ermlt 

8.  Appellants  also  contend  that  the  Judg- 
ment Is  unauthorized  and  void  because  there 
is  no  order  filing  the  answer.  Tbe  record 
contains  tbe  following  order:  "The  defend- 
ant town  of  PalntsvlUe,  previous  to  the  ex- 
piration of  20  days  from  the  filing  of  the 
petition  In  this  cause,  and  on  this  the  10th 
day  of  September,  1013,  produced,  which  la 
ordered  to  be  .filed,  general  demurrer  to  plain- 
tiffs* petition,  and,  without  waiving  any  of 
the  benefits  of  said  demurrer,  defendant  pro- 
duced, which  Is  ordered  to  be  filed.  Its  an- 
swer herein."  We  are  therefore  unable  to 
understand  upon  what  the  appellants  base 
their  contention  in  this  respect. 

4.  Appellants  further  contend  that  the  de- 
scription of  the  territory  sought  and  propos- 
ed to  be  annexed  to  the  town  of  PalntsvlUe, 
as  set  out  In  the  ordinance,  is  ambiguous,  In- 
definite, and  Inaccurate.  The  evidence  for 
the  defendant  town  shows  that  the  descrip- 
tion is  sufficiently  definite,  and  there  Is  noth- 
ing In  the  record  to  contradict  this  evidence. 

6,  Finally,  appellants  contend  that  th« 
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town  failed  to  diow  tbat  leas  than  76  per 
cent  of  the  freeholden  of  the  territory 
sought  to  be  annexed  are  remonstratliig. 

According  to  the  testimony  for  the  town, 
the  number  of  persons  owning  ^1  estate 
within  the  territory  in  qnestlon  Is  not  less 
than  61;  bat  how  many  of  these  are  resident 
freeholders  is  not  shown.  Howerer,  7  per- 
WD8  testified  that  they  were  resident  free- 
holders of  said  torritoiy,  and  that  th^  ap* 
pnmd  Its  annuatlm,  and  It  was  aUeged  in 
the  petition  that  only  one  of  tike  plaintiffs  Is 
a  resident  fr^older.  So  there  are  at  least 
8  resident  fre^olders  of  the  territory  pro- 
posed to  be  annexed,  only  ooe  of  whom  Is  re^ 
monstrattaig.  It  Is  apparent,  therefoie,  that 
less  than  70  per  eent.  of  ttie  reddent  free- 
holders are  remonstrating  against  the  pro- 
posed annexation. 

The  stfttnto  provides  Uiat,  if  the  court 
shall  be  satlsfled  that  75  per  cent  or  more  of 
the  resident  fre^lders  of  the  territory 
sought  to  be  annexed  hSTe  remonstrated, 
thai  the  annexation  cdiall  not  tebe  place,  un- 
less the  court  shall  find  that  a  fiillure  to  an- 
nex the  territory  will  materially  retard  the 
prosperity  of  the  town  and  of  the  owners  of 
property  within  the  territory  In  question; 
but,  if  less  than  75  per  cent  have  remonstrat- 
ed, and  the  court  shall  find  the  proposed  an- 
nexation to  be  for  the  Interests  of  the  town, 
and  that  it  will  cause  no  material  Injury  to 
the  persons  owning  real  estate  within  such 
territory,  the  annexatioD  shall  be  approved. 

[4]  It  Is  abundantly  shown  by  the  record, 
and  of  course  by  uncontradicted  evidence,  as 
the  only  evidence  In  the  case  is  that  of  the 
defendant,  that  less  than  75  per  cent  of  the 
freeholders  residing  within  the  territory 
sought  to  be  annexed  have  remonstrated 
against  the  proposed  annexation,  and  that  it 
will  be  for  the  best  interests  of  the  town  of 
Paintsvllle,  and  will  cause  no  material  Injury 
to  those  owning  real  estate  within  said  ter- 
ritory. The  Chesapeake  &  Ohio  Railway  is 
the  only  railway  near  the  town.  Part  of.  If 
not  all,  the  territory  sought  to  he  annexed 
lies  between  the  town  of  Paintsvllle  and  the 
depot.  The  people  of  the  town  are  depend- 
ent upon  this  depot  for  the  shipping  of  their 
freight,  passenger  travel,  and  maU.  The 
proper  conduct  of  business  requires  that  a 
proper  roadway  for  vehicles,  as  well  as  side- 
walks for  foot  passengers,  shall  be  provided 
through  the  territory  sought  to  be  annexed. 
It  Is  In  substance  a  part  of  the  town  now,  for 
it  is  inhabited  largely  by  people  who  do  more 
or  less  business  In  the  town.  And  the  terri- 
tory in  question  will  be  benefited  by  the  ex- 
tension of  the  street  lightii^  system,  and  po- 
lice supervision,  and  Improved  sanitary  con- 
ditions. This  evidence  amply  sustains  the 
finding  of  the  chancellor.  Collins  et  aL  v. 
Town  of  Crittenden.  70  S.  W.  183,  24  Ky. 
Law  Rep.  809. 

The  Jndgmrat  Is  affirmed. 


L0DI8VILLB,  H.  ft  8T.  L.  BY.  00.  t. 
ARMBS. 

(Court  of  Appeals  of  Kentucky.   May  1.  1914.) 

1.  Mastkb  and  Ssbvakt  (1  188*)  —  Feixow 
Bbbvants— Who  Abe. 

The  engineer  and  brakeman  operating  a 
traiD  are  not  fellow  servants  of  a  car  cleaner, 
whose  sole  duty  it  is  to  sweep  out  passenger 
coaches  on  the  arrival  of  the  train  at  destina- 
tion. 

[E!d.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  49a-G14:  Dec.  Dig.  1 
188.*] 

2.  MaSTBB  and  SeBVAHT  (I  a02*)— IHJUBT  TO 

Servant— Obdinabt  NBOuaENCS  or  Mas- 
ter—La  ability. 

In  an  action  by  a  servant  for  Injuries  caus- 
ed by  the  negligence  of  a  servant  in  a  differ- 
ent department  it  Is  not  necessarj  to  prove 
gross  negligence,  but  proof  of  ordinary  negli- 
gence is  sufficient 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cuit;  Dig.  ||  S8&-»7;  Dec.  Dig.  { 
202.*] 

3.  Masteb  and  Sebtant  (I  204*)— Ihjubt  to 

SE&VAKT  —  ACTIONS  — IBSUBS  —  IhSTMUC- 
TIONS. 

Though  a  servant,  suing  for  a  personal  in- 
Jury,  alleged  gross  negligence,  but  proved  only 
ordinary  negligence  woich  Justified  a  recovery, 
the  court  properly  authorized  a  recovery  for 
ordinary  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  8ai-*876;  Dee.  Dig.  f 
264.*] 

4.  Appeal  and  Ebbob  (i  1006*)  —  Haxmlesb 
Ebbob— Ebboneocs  Instbuctions. 

Where,  in  an  action  for  injories  to  a  car 
cleaner,  caused  by  the  coach  on  which  he  was 
at  work  colliding  with  a  car  while  negligently 
placed  on  a  riding,  the  railroad  company  insist- 
ed that  he  was  not  expected  to  enter  the  coach 
until  it  had  been  located  on  the  siiUng,  while 
his  evidence  showed  that  it  was  customary  for 
ail  car  cleaners  to  enter  the  coaches  on  the  ar> 
rival  of  the  train  at  the  station,  the  error  in  a 
charge  that  if  the  car  deaoer  by  tiis  own  neg- 
ligence so  contributed  to  the  injuries,  and  but 
for  such  contributory  negligence  he  would  not 
tiave  been  injured,  tbere'coold  be  no  recovery 
was  not  prejudidal,  for  if  it  was  negligence 
to  be  on  the  coach  before  it  bad  been  properly 
located,  such  negligence  necessarily  contribated 
to  the  Injuries,  and,  if  he  was  not  negligent, 
the  company  alone  was  responrible  for  the  In- 
jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;  Dec.  Dig.  |  1006.*] 

6.  Mabtbb  and  Sebtant  (|  S*)— Exibtknce 

or  Relation. 

Where  plaintiiF,  who  could,  under  his  con- 
tract, work  for  defendant  whenever  he  desired, 
had  a  private  arrangement  with  a  third  person, 
who  acted  as  bis  substitute  and  looked  alone 
to  him  for  compensation,  plaintifF,  while  at 
work,  was  an  employ^  of  defendant 

[Ed.  Note.— For  other  ca^es.  see  Master  and 
Servant  Cent  Dig.  8S  2,  3;  Dec.  Dig.  |  3.*] 

6.  Damaqes  (I  134*)- Pbhbonai.  Injusies— 

Excessive  Dakaorb. 

Where  an  injury  to  a  car  cleaner  impaired 
his  earning  capacity  about  one-half,  a  verdict 
for  $1,750  would  not  be  disturbed  as  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  fS  368,  386-8W;  Dec  Dig.  S  134. •] 

^peal  from  Circuit  Oonrt,  Breckenrldge 
Oounty. 
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AeUon  by  Minor  W.  Annes  against  the 
LooisTUl^  Hendenon  &  St.  LooIb  Railway 
Company.    From  a  Judgment  for  plaintiff, 

defendant  appeals.  Affirmed. 

J.  R.  Sklllman.  of  Loulsrllle.  and  B,  A 
Miller  and  Miller.  Sandldge  &  Malln,  aU  of 
Owens  bo  ro,  tor  appellant  Glaade  Mercer,  of 
Hardlnabwifc  for  appellee. 

CLAY,  C  In  this  action  tor  damages  for 
personal  injuries  against  the  d^endant, 
LonisTme,  Henderson  ft  St  Iioals  Railway 
Company,  plaintiff.  Minor  W.  Armes,  recov- 
ered a  verdict  and  Judgment  for  $l,'nSO.  The 
Tftllnwd  appeals. 

At  the  time  plaintiff  was  Injured,  a  mixed 
train,  containing  both  passenger  and  freight 
cars,  ran  dally  fn»n  FordsrlUe  to  Irrlngton, 
and  returned  to  Fordsrllle  In  the  afternoon. 
On  October  31,  1912,  this  train  arrived  at 
Irrlngton.  On  Its  arrival,  plaintiff,  who  was 
a  car  cleaner,  went  Into  the  passenger  ears 
vith  another  car  cleaner  for  the  purpose  of 
sweeping  out  the  cars.  While  the  plaintiff 
was  doing  this  the  coaches  were  uncoupled 
from  the  remainder  of  the  train  and  moved 
onto  a  sldlug  near  by.  As  they  entered  the 
siding  they  were  cut  loose  from  the  engine 
and,  haying  some  momentum,  ran  against  a 
box  car  standing  on  the  siding.  It  was  not 
customary  to  cut  the  cars  loose  from  the  en- 
gine. When  the  coaches  were  uncoupled 
from  the  engine,  the  engineer  blew  one 
blast  of  the  whistle,  which  was  a  signal  for 
brakes.  The  brakeman  who  had  uncoupled 
the  coaches  failed  to  ride  them  into  the  sid- 
ing. Another  brakeman,  whose  duty  it  was 
to  be  on  the  train,  had  left  and  gone  to  his 
home.  When  the  signal  for  brakes  was  giv- 
en, the  other  car  cleaner,  who  was  in  the  car 
with  plaintiff,  came  out  on  the  platform  and 
set  the  brakes.  This  caused  the  car  to  slow 
down,  but  did  not  prevent  the  collision. 
When  the  oolUslon  occurred,  plaintiff  was 
thrown  to  the  floor  of  the  car  and  injured. 

[1]  One  of  the  principal  contentions  for  de- 
fendant Is  that  both  the  engineer  and  brake- 
man,  whose  duty  it  waa  to  ride  the  cars  In- 
to the  tdding,  and  plaintiff  were  fellow  serv- 
ants. Id  this  connection  It  is  insisted  that 
tbey  were  working  for  a  common  master  and 
in  the  same  field  of  labor.  In  this  state  not 
all  employes  of  a  common  master  engaged  in 
a  common  pursuit  are  fellow  servants.  To 
this  general  rule  there  are  two  well-recogniz- 
ed exceptions:  (1)  Where  the  servant  la  in- 
jured by  the  gross  negligence  of  another  serv- 
ant superior  in  authority  to  him ;  (2)  where 
the  servant  Is  injured  by  the  negligence  of 
another  servant  in  a  different  department 
Milton's  Adm'x  v.  Frankfort  &  Versailles 
TracUon  Co.,  139  Ky.  63, 129  S.  W.  322.  Fol- 
lowing this  rule.  It  has  been  held  that  the 
crew  of  one  train  are  not  fellow  servants 
of  the  crew  of  another  <Ky.  Central  By.  Co. 
V.  Aekley,  87  £y.  278,  8  S.  W.  691,  10  £y. 


Law  R^  170,  12  Am.  St  Rep.  480;  C,  N. 
O.  ft  T.  P.  Ry.  Co.  v.  Hill,  80  S.  W.  523,  28 
Ky.  Lav  R^.  630) ;  that  a  switchman  Is  not 
a  fellow  servant  of  an  engineer  (L.  ft  N.  R. 
Co.  V.  Sheets,  13  S.  W.  248,  11  Ky.  Iaw  Rep. 
781);  that  a  conductor  of  a  freight  train 
and  a  car  lnsi>ector  are  not  fellow  servants 
(I.  C.  R.  Co.  V.  HUliard,  99  Ky.  684,  37  S.  W. 
75,  18  Ky.  Law  Rap.  606) ;  that  empU^te  on 
different  street  cars  are  not  fellow  servants 
(Louisville  Ry.  Co.  v.  Hibbett.  139  Ky.  43.  129 
S.  W.  43,  130  Am.  St  Rep.  481;  Milton's 
Adm'x  V.  Frankfort  ft  Versailles  Traction 
Co.,  139  Ky.  63,  129  S.  W.  322);  that  an  em- 
ploye of  an  interurban  railroad  engaged  in 
loading  and  handling  crushed  stone,  and  who 
was  required  to  ride  from  the  place  where 
the  stone  waa  loaded  to  the  place  where  it 
was  to  be  distributed,  was  not  a  fellow  serv- 
ant of  the  motorman  operating  the  car  (Oai- 
tral  Ky.  Traction  Co.  t.  Smedley,  IfiO  Ky.  698, 
150  S.  W.  668).  In  the  case  under  conaldera- 
tion  the  engineer  and  brakeman  were  engag- 
ed in  operating  the  train.  Plaintiff  had  no 
duties  to  perfbnn  in  connectkm  with  its  op- 
eration. His  sole  duty  was  to  sweep  ont  the 
cars  on  their  arrival  The  departinent  in 
which  he  was  employed  was  entirely  differ- 
ent from  that  in  which  the  mgineer  and 
brakeman  were  enq>Ioyed.  Tbete  duties  did 
not  require  immediate  co-operation,  or  bring 
them  into  such  relatlona  that  they  could  ex- 
ercise Influence  upon  eacli  otimr  i^omoUve  of 
proper  caution.  That  being  tme,  they  ware 
not  fellow  servants. 

[S]  Another  contention  is  that  plaintiff 
predicated  his  whole  case  on  the  gross  n^- 
Ugence  of  an  employ^  superior  in  authority 
to  him,  and  that  the  evidence  failed  to  show 
gross  negligence.  We  have  repeatedly  held 
that,  in  an  action  by  a  servant  against  a 
master  to  recover  damages  for  the  negligence 
of  a  servant  In  a  different  department.  It  Is 
not  necessary  to  prov^  gross  negligence,  but 
that  ordinary  negligence  is  sufficient  Greer 
V.  L.  ft  N.  R.  Co..  94  Ky.  178,  21  S.  W.  649,  14 
Ky.  Law  Rep.  876,  42  Am.  St  Rep.  345;  Rail- 
way Co.  V.  Collins,  2  Duv.  114,  87  Am.  Dec 
486 ;  L.  ft  N.  R.  Co.  v.  Brown,  127  Ky.  732, 
106  S.  W.  795,  32  Ky.  Law  Rep.  6S2,  IS  L.  B. 
A  (N.  S.)  1135. 

[3]  Instruction  No.  1  is  criticised  because 
it  authorizes  a  recovery  for  ordinary  negli- 
gence on  the  part  of  those  in  charge  of  the 
car,  whereas  plaintiff  predicated  his  case  on 
gross  negligence  alone.  The  Instruction  Is 
not  erroneous  for  this  reason.  Notwith- 
standing the  fact  that  plaintiff  alleged  great- 
er negligence  than  he  was  required  to  prove, 
it  was  the  duty  of  the  trial  court  to  give  the 
law  applicable  to  the  case,  and  therefore  to 
authorize  a  recovery  for  ordinary  negligence. 
Instruction  No.  1  is  also  complained  of  on 
the  ground  that  It  assumes  that  the  car  was 
run  with  unreasonable  and  unnecessary  force 
against  other  cars.  The  language  called  in 
question  is  as  followsi  "By  reason  of  negli- 
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gence  on  ttB  part  of  def^daof a  agentu  or 
wrrants  In  charge  of  said  car,  running  same 
with  unreasonable  and  xmnecessarr  force 
against  other  cars."  While  donbtleas  It  Is 
true  that  the  Instruction  Is  not  verbally  ao> 
curate,  we  do  not  believe  tibat  the  language 
was  such  as  to  mislead  the  Jnry. 

[4]  The  Instruction  on  contributory  negli- 
gence Is  as  follows:  "If  you  believe  from 
the  evidence  that,  at  the  time  and  place 
mentioned  In  the  petltlfsi,  plalnUfl,  by  his 
own  carelessness  and  negligence,  so  contrib- 
uted to  all  the  Injuries  he  received,  and  but 
for  snch  contrlbntory  neglteence  on  bla  part, 
If  any,  plaintiff  would  not  have  been  Injured, 
then  you  will  find  for  the  defendant"  The 
clause  '*ao  contribated  to  all  the  injuries  he 
ree^ved"  la  vigorously  attadted.  While  Im- 
proper, we  do  not  regard  it  as  pxejndldal 
error  under  Oie  fftcts  of  0ds  case.  It  is  not 
contended  that  plaintUT  was  gnilt7  of  any 
contributory  negligence  other  than  being  on 
the  car  at  the  time  of  tiie  aeddeut.  In  this 
connection  it  ia  insisted  that  he  was  not  ex- 
pected to  mter  the  car  until  It  had  been 
properly  located  on  the  siding.  PJalntUTs 
evidence^  however,  shows  tbat  It  was  cus- 
tomary for  aU  tite  car  cleaners  to  go  in  the 
coaches  on  their  arrival  at  Uie  station.  If 
it  was  negUgenoe  for  him  to  be  on  the  car 
at  the  time^  snch  negligence  necessarily  con- 
tributed to  all  the  injuries  he  received.  If 
he  was  not  negligent  In  being  on  the  car, 
then  defendant  alone  was  responsible  for  his 
injury. 

We  find  no  prejodldal  error  in  the  ottier 
Instructions. 

[I]  While  defendant  attempted  to  show 
that  plaintiff  was  not  in  its  employment,  Its 
foreman  admitted  that  he  was  still  carried 
on  the  pay  roll.  Plaintiff  and  those  work- 
ing with  him  say  that  he  was  at  work  from 
the  15th  to  the  3lBt  of  October.  Even  If 
he  was  absent,  It  was  under  a  private  ar- 
rangement between  him  and  Totten,  whom 
he  had  secured  to  take  his  place.  Defend- 
ant was  not  concerned  In  any  way  with  this 
arrangement  It  did  not  undertake  to  pay 
Totten,  the  substitute.  Totten  looked  alone 
to  plaintiff.  Under  his  contract  with  the 
company,  plaintiff  had  the  right  to  work 
whenever  he  desired.  Being  in  the  employ 
of  the  company,  and  the  evidence  conclnslve- 
ly  showing  negligence  on  the  part  of  those 
In  charge  of  the  car,  we  are  not  disposed  to 
be  hypercritical  In  construing  the  instruo- 
tlons. 

[6]  While  it  is  true  that  plaintiff  was  se- 
riously injured  several  years  ago,  yet  there  is 
substantial  evidence  to  the  effect  that  the 
Injuries  for  which  he  sued  were  of  a  per- 
manent character,  and  such  as  to  Impair  his 
earning  capacity  about  one-half.  Under  these 
circumstances,  the  verdict  of  $1,7B0  was  not 
recessive. 

Judgment  affirmed. 


WnJJAMSBUBO  OANNING  GO.  T.  DB 
LANBT  etaL 

(Court  of  Appeals  of  Kentucky.  April  SO, 
1914) 

1.  CoBPOHATIOlia  a  fflS*)— Nom— UOBTOAOX 

—  ExEconoif  —  AonoK  —  Plb&dxno  —  Dk- 

UUBBEK. 

In  an  action  oa  a  corporate  note  and  mort- 
gage executed  by  the  vice  presideDt,  It  was  not 
necessary  that  plaintiff  should  allege  in  bis  pe- 
tition that  the  Inatruments  were  executed  by 
any  particular  officer,  or  that  he  had  authority 
to  sign  the  name  or  affix  the  seal  of  the  corpo- 
ration, or  to  incur  any  Indebtedness  on  its  be- 
half, since  the  fact  tiiat  he  had  no  antbority 
was  matter  of  defense,  and  conld  not  be  raised 
by  demurrer,  bat  could  only  be  pleaded  by  an- 
swer. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  ''iOVT-^m,  20Bi-aoa4. 
2086-2046;  X>ea  Dig!  |  S13.*} 

2.  GOBPOBA-nONS  (J  18*)— ABTIOIBB— ATITHOB- 

ITT   OP  OmCEEST-BTATnTES. 

Ky.  St  9  538,  sobaec.  7,  requiring,  corpo- 
rate articles  to  state  by  what  officers  or  per- 
sons the  corporaBon's  affairs  are  to  be  con- 
ducted, merely  means  that  If  the  corporation 
shall  have  a  president  aad  vice  preslaent.  or 
board  of  Sectors,  or  other  officers,  the  articles 
shall  BO  state;  the  board  of  directors,  after 
the  articles  are  filed,  being  authorized  by  sec- 
tion (H2  to  prescribe  l^-laws  for  the  govern- 
ment of  the  coTi>oration,  which  ordinarily  in- 
clude the  execution  of  writings,  obligationa, 
and  conveyances  on  the  corporation's  behalf, 
and  the  fixing  of  the  duties  of  the  several  cor- 
porate officers  in  relation  thereto. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  6&%;  Dec.  mg.  i 

la*] 

Appeal  from  Circuit  Court,  Whltl^  Cotinty. 
Action  by  George  N.  De  Laney  and  others 
against  the  Williamsburg  Canning  Company. 
Judgment  for  plaintiffs,  and  defradant  ap- 
Afflrmed. 


R.  S.  Bose^  Of  wmiamsborg,  for  appellazit. 
Tye  &  Slier,  of  Williamsburg,  tot  ^ppeUeea. 

NUNN,  X  AppeUeee  sued  the  WllUams- 
burg  Canning  Company,  appellant  to  recover 
on  a  91,600  note,  and  to  enforce  a  mortgage 
given  to  secure  its  payment  The  canning 
company  demurred  to  the  petition,  and,  the 
demurrer  being  overruled.  It  refused  to  plead 
further.  The  court  thereupon  entered  a 
Judgment  against  the  canning  company  for 
the  amount  of  the  note,  and  adjudged  a  sale 
of  the  mortgaged  property  for  Its  payment- 

[1]  The  only  question  here  is  whether  tbe 
petition  la  sufficient  to  support  the  Judgment 
or,  rather,  whether  the  court  erred  In  over- 
ruUng  the  demurrer.  The  petition  in  apt 
terms  sets  up  the  facts  that  the  Williams- 
burg Canning  Company  is  a  corporation  un- 
der the  laws  of  Kentucky,  and  that  it  execut- 
ed and  delivered  to  the  plaintiffs  the  91,500 
note  sued  upon,  as  well  as  the  mortgage,  and 
it  is  therefore  Indebted  to  the  plaintiffs  In 
that  sum.  The  note  and  Mortgage  arc  filed 
as  exhibits,  with  the  corporate  seal  affixed. 
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It  don  not  allege  that  tftber  the  note  or 
mortgage  was  executed  by  any  particular 
otOea,  or  that  any  offlou  had  authority  to 
ifgn  HtB  anme,  or  aSlx  the  aeal  of  the  com- 
ptny  to  the  oUlgatlon,  or  to  Incur  any  In- 
debtedness  on  beball  of  the  eoxporatlon. 
The  appellant  inaists  that  ttie  abaence  of 
sadt  allegations  la  fatal,  and  particularly  so 
vboi  the  note  and  mortgage  show  that  the 
name  of  the  corporation  waa  aigned  bj*  W. 
T.  Smith,  vice  iwealdent  Theae  qoesaons 
cannot  be  raiaed  on  demurrer.  Ituiy  are 
dearly  mattera  of  defaise,  and,  If  there  was 
no  authority  for  the  execution  of  the  note  or 
mortgage,  or  if  It  was  in  any  sense  ultra 
Tires,  it  should  have  been  shown  by  answer. 
They  are  f&cta  peculiarly  known  to  the  cor- 
poration, and  allegations  with  respect  to 
them  should  come  from  that  side.  A  plead- 
er Is  not  bound  to  anticipate  matters  of  de- 
fense; and  is  not  therefore  compelled  to  no- 
tice and  remove  in  his  petition  every  possi- 
ble exception,  answer,  or  objection  which 
may  exist,  and  with  which  the  defendant 
may  intend  to  opEWse  him.  U  appellant's 
vice  president  had  no  power  to  execute  the 
writlDgs  on  behalf  of  the  corporation,  or  was 
under  disability  to  bind  the  corporation,  It 
is  just  as  necessary  for  the  corporation  to 
plead  that  fact  as  It  is  for  any  other  person 
when  relying  upon  a  plea  of  disability  or 
Hon  est  factum  to  show  it.  Newman's  Plead- 
ing and  Practice,  S  212. 

[2]  Appellant  relies  upon  section  580,  sub- 
sec.  T,  of  the  Kentucky  Statutes,  requiring 
articles  of  incorporation  to  state  by  what 
officers  or  persons  the  affairs  of  the  corpora- 
tlon  are  to  be  conducted.  This  merely  means 
that,  if  the  corporation  shall  have  a  presi- 
dent, Tlce  president,  treasurer,  or  board  of 
directors,  or  other  officers,  for  the  conduct 
of  Its  business,  the  articles  shall  so  state. 
After  the  articles  are  filed,  as  required  by 
law,  then  the  board  of  directors  may  pre- 
scribe by-laws  for  the  government  of  the  cor-' 
poratlon.  Section  542,  Kentucky  Statutes. 
Ordinarily  these  by-laws  regulate  the  execu- 
tion  of  writings,  obligations,  and  conveyances 
on  behalf  of  the  corporation,  and  fix  the  du- 
ties of  the  several  officers  In  relation  thereto. 
Any  limltationa  upon  the  power  of  officials 
are  certainly  known  to  the  corporation,  and, 
U  there  are  such,  they  are  matters  of  de- 
tesme  for  It  There  la  no  rule  requhing  the 
plaintiff  to  anttdpate  than  by  his  pleading. 

Appellant  next  rellea  dp(HL  the  caae  of  Star 
MtUa  T.  Bailey,  140  Ey.  194,  180  8.  W.  1077, 
140  Am.  Bt  Rep.  370.  The  case  la  not  In 
point  Tbe  Utl^tion  1«  between  a  corpora- 
don  and  Ita  secretary  and  treasurer,  while 
here  it  is  between  the  corporation  and  an 
aroarent  atranger.  While  the  caaOb  supra. 
Is  a  veatloii  of  ultra  vlrea,  there'  ia  no  at- 
tenqit  to  raise  It  by  demuneer.  Answer  waa 
filed,  and  all  the  qneatlona  were  thus  brought 
hitaM 


We  are  of  opinion  that  the  lower  court  was 
abundantly  Justified  In  overruling  the  demur- 
rer, and  the  Judgment  la  therefore  affirmed. 


MITCHBLL  TAYLOR  TIB  Oa  T.  WHIT^ 
AKER. 

(Oonrtof  Aivealsof  Eentudy.  April  80, 1914J 

1.  Sau!s  (S  1*)— ContuoiM^bbtaintt. 

Where  both  plaintiff  and  defendant  under- 
stood with  reasonable  certainty  the  boundary 
covered  by  a  contract  for  the  manufacture  and 
sale  of  ties,  which  plaintiff  undertook  and  agreed 
to  deliver  to  defendant  "at  certain  places  or 
yards  along  and  near  the  Rockcastle  river  from 
the  mouth  of  Sinking  creek  where  it  enters  Into 
the  river  up  to  Evans  Ferry."  the  contract 
was  not  fatally  defective  for  failure  to  definite- 
ly define  the  country  from  which  the  ties  were 
to  come, 

[EA.  Note.~For  other  cases,  see  Sales,  Oent 
Dig.  S8  1,  3-5;  Dec  Dig.  |1.*] 

2.  Sales  (fl  160*)— Manufaotube  aitd  Sals 
or  Ties— CoNSTBtJcrrioB. 

Where  plaintiff  contracted  with  defendant 
to  deliver  to  it  at  certain  iriaces  all  the  mer- 
chantable railroad  ties  that  he  could  make  from 
his  own  lands,  or  purchase  or  acquire  from  oth- 
ers for  one  year,  at  specified  prices,  plaintiff 
was  bound  to  exercise  reasonable  diligence  to 
produce  and  deliver  to  defendant  all  the  ties 
mauQfactored  or  purchased  by  him  in  the  terri- 
tory Bpecified,  aod  defendant  was  bound  to  re- 
ceive ail  Buch  ties  bo  delivered;  the  contract 
being  mutually  binding  on  both  parties. 

[Ed.  Not&— For  other  caa^  see  Sales,  Cent 
Dig.  H  8fi0;  861.  8S4-80«rDw!.  Dig.  |  ISO.*] 

3.  OonraAOTS  (i  117*)— VAUDixT-^tfoHOPOLY 
— Bestbaint  or  Tbade. 

A  contract  for  the  manufacture  and  sale 
of  ties  by  plaintiff  to  defendant,  to  be  acquired 
from  a  certain  district  for  the  period  of  one 

?ear.  and  binding  defendant  not  to  purchase  ties 
rom  any  other  person  within  the  territory  de- 
scribed, was  not  invalid  as  an  unreasonable  re- 
straint of  trade,  'or  an  effort  to  create  a  mo- 
nopoly. 

[Ed.  Note^For  other  easea,  see  Oonttaots. 
Cent  Dig.  U  664-660;  DecTDlg.  |  U7.*] 

4.  Sales  (f  370*)— OonrKAiiv— Bbeaoh— Dau- 

AQSS. 

Where  defendant  under  a  contract  for  the 
purchaae  and  sale  of  ties  was  required  to  re- 
ceive a  certain  lot  at  the  time  they  were  de- 
livered, but  refused  to  receive  them  and  they 
were  lost  by  reason  of  a  rise  of  the  river  some 
months  afterwards,  plaintiff  was  entitled  to  re- 
cover their  value. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1085 ;  Dec  Dig.  {  870.*] 

6.  Sales  (8  884*)  —  CoifTBAOt— SEnrsAL  or 
BuTEB  TO  Accept— MKAsnHB  or  Damaoeb. 
Where  a  contract  bound  defendant  to  re- 
ceive all  the  ties  from  a  certain  district  which 

{rlaintlff  could  manufacture  or  purchase  on  spec- 
Bed  terms,  the  measure  of  plaintiff'B  recovery 
for  defendant's  failure  to  take  such  ties  as  he 
could  deliver  waa  the  difference  between  the 
contract  price  and  the  market  price  at  the 
place  of  delivery,  and  not  the  market  value  of 
the  .  ties  leas  the  cost  of  maavfacture  and  de- 
Jivery. 

[Ed.  Note.— For  other  cases,  see  Salee,  Cent 
Dig.  H  1008-1107;  Dec  Dig.  1  884.*] 

Appeal  from  Circuit  Court,  Pulaski  County. 
Action  by  B.  H.  Whitaker  againat  tt» 
Mitchell  Taylor  Tie  Company.  Judgment  for 
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plalntUF,  and  defendant  i^ppeals.  BOTened, 
with  directloiiB. 

O.  H.  Waddle  &  Son,  ot  Somerset,  for  ap- 
pellant Wm.  M.  Catron,  of  Somerset,  for 
appellee. 

GABROLI^  3.  The  appellee,  Whltaker, 
brought  this  salt  against  the  appellant  tie 
oompany  seelctng  to  recorer  something  over 
95,000  that  he  aUeged  It  was  liable  to  him 
on  account  of  a  tie  contract  On  a  trial 
before  a  Jury  there  woa  a  Jodgment  In  Us 
favor  for  fSOO,  and  the  tie  company  appeals. 

The  contract  between  these  parties  was  not 
In  writing,  and  the  substance  of  it,  as  set 
ont  in  the  petition,  waa  that  In  1011  Whlta- 
ker entered  into  a  contract  with  the  tie  com- 
pany by  which  be  undertook  and  agreed  to 
deliver  to  It  "at  certain  places  or  yards  along 
and  near  Rockcastle  river  £rom  the  month  of 
Sinking  creek  where  It  enters  into  said  river 
up  to  Erans  Ferry  on  said  river,  all  good, 
sound,  mertftantable  whlteoak  railroad  ties 
that  he  could  make  from  his  own  lands  or  pnt^ 
chase  or  acquire  from  others  for  a  period  of 
one  year."  It  waa  further  averred  that  nn^ 
dw  the  contract  the  tie  company  agreed  to  re- 
^»lve  the  ties  every  two  weeks  and  pay  fbr 
all  delivered  at  the  rate  of  86  cents  fdr  flrst- 
clasB  and  12  cents  for  8eeond-<das8.  There 
was  a  further  stipulation  in  the  oimtract  ttiat 
the  tie  company  should  not  purchase  ties 
from  any  other  person  north  of  Sinking  creek 
where  it  emptied  into  the  river.  It  seems 
that  in  pursuance  of  this  contract  a  large 
number  of  ties  were  delivered  and  paid  for, 
and  the  chief  ground  of  controversy  between 
the  parties,  as  developed  on  this  aroeal,  re- 
lates to  the  failure  of  ttie  tie  company  to  pay 
Whltaker  «333.66  fbr  973  ties  which  he  claim- 
ed to  have  delivered  to  It,  and  Its  refusal 
to  receive  all  the  tlea  tiutt  be  was  ready  and 
willing  to  deliver.  Among  tlw  gronnds  fox 
reversal  rdled  on  are:  That  the  contract 
was  too  Indefinite  and  uncertain  to  be  en- 
forceable ;  that  it  was  in  restraint  of  trade, 
and  therefore  void;  that  the  instructions  sub- 
mitted an  erroneous  measure  of  damages. 

[1]  The  evidence  shows  that  Whltaker  had 
been  for  some  time  engaged.  In  the  territory 
spoken  of  in  the  contract,  in  the  manuCacture 
and  sale  of  ties,  and  the  tie  company  had 
likewise  been  engaged  In  this  territory  pur- 
fdiaslng  ties;  so  tlult  both  of  them  unde^ 
stood  with  reasonable  certain^  the  boundary 
covered  by  the  contract,  and  we  do  not  think, 
under  the  drcnmstancea,  that  this  boundary 
was  so  indefinite  and  uncotaln  as  to  deny 
'ffHiltaker  the  right  to  recover  damages  for  a 
breach  of  the  contract  The  tie  company,  ac- 
cording to  the  evidence,  knew  where  the  tlea 
fnmbdied  by  Whltaker  would  come  from,  and 
Whltaker,  under  his  contract  obligated  him- 
self to  sell  and  deliver  to  the  tie  company 
all  the  ties  that  he  could  make  ftom  his  own 
land  or  pun^iase  or  acquire  from  others. 

[2]  A  fair  Inteipretatlon  of  this  contract  la 


that  Whltaker  was  bound  to  exerdae  reaaon- 
able  dUigenoe^  under  all  the  drenmatanoeB, 
to  produce  and  deliver  to  the  tie  company 
all  Hie  ties  manafactared  or  putdiaaed  by 
him  In  ttie  territory  q)ecified  in  tJie  con- 
tract, and  the  company  was  bound  to  receive 
all  of  the  ties  so  delivered.  There  waa  no 
number  of  ties  specified,  and  It  was  not 
known  exactly  the  number  of  ties  that  could 
be  'secured  from  the  land  described  In  the 
contract  or  purchased  fro^i  othMB.  But 
whatever  could  be  made  or  whatever  could 
be  purchased  was  covered  by  the  contract. 
If  Whltaker  had  declined  to  furnish  any  ties 
or  had  fnmlahed  a  leas  number  of  ties  ttian 
he  should  have  furnished  by  exerdsing  rea* 
sonable  dlUgenc^  we  have  no  doubt  the  com- 
pany would  have  a  canae  of  action  against 
him  for  breach  of  hia  contract  In  other 
words,  we  think  this  contract  was  mntnaUy 
tending  upon  both  of  the  pardes  and  that 
eadi  of  them  waa  obliged  to  perform  It  In 
a  reasonable  manner.  Louisville  &  Nashville 
R.  Oo.  V.  Goyle,  128  Ky.  851,  97  a  W.  772, 
99  S.  W.  237,  8  L.  R.  A.  (N.  8.)  433,  124  Am. 
St  Rep.38i 

[I]  Nor  do  we  thiuk  the  cwtract  w&b.  oh- 
Jectlonable  on  the  ground  that  it  waa  an  nn- 
reftsonablp  restraint  of  trade  or  an  efFort  to 
create  a  numopoly.  It  was  in  every  respect 
a  limited  nndertaklng  both  In  regard  to  time 
and  the  territory  embraced.  We  see  no  rea- 
son why  It  waa  not  a  valid  contract 

The  principal  controversy  between  the  xMU> 
ties  grows  out  of  the  issue  between  them  as 
to  whether  the  contract  was  made  or  not. 
The  tie  company  denies  that  it  made  the  con- 
tract set  up  by  Whltaker,  although  It  admits 
that  it  purchased  from  him,  in  the  ordinal 
course  of  bnalnesB,  a  large  number  of  ties ; 
and  It  also  denies  that  he  sustained  any  dam- 
age or  loss  by  reason  of  its  failure  to  comply 
with  any  contract  made  with  him.  The  tes- 
timony of  Whltaker  tended  to  diow  that  nn- 
der  his  contract  the  tie  company  was  to  take 
all  of  his  output  of  ties  for  one  year  at  tlie 
prices  mentioned  In  the  cmtract  and  that 
they  did  take  from  falm  about  6,000  ties  under 
this  contract ;  that  for  the  purpose  of  com- 
plying with  this  contract  he  purchased,  a 
mill  and  histalled  It  on  his  premise^  and  had 
cut  down  a  lot  of  timber  with  a  view  of  man- 
nfactnrlng  It  into  ties.  He  further  describ- 
ed the  number  of  ties  he  could  have  made 
fmn  the  timber  and  the  profit  be  could  have 
made  on  the  ties,  and  also  showed  that  the 
tie  company,  after  observing  the  contract  for 
some  time^  finally  broke  It,  and  refused  to 
take  from  him  any  oithet  tics.  He  further 
said  that  973  ties  that  he  had  purchased  and 
put  in  the  yard  were  waahed  ont  by  a  rise  and 
lost  on  account  of  the  fallnre  of  the  tie  com- 
pany to  take  possession  of  them  and  remove 
them  to  a  safe  idace^  as  It  diould  have  done. 

[4]  If  there  was,  as  Whitalrer  testified,  a 
omtract,  and  he  did  in  fact  deliver  at  the 
place  appointed  973  ties,  and  the  -company 
failed  and  isfosed^'to  reotfre  tbesff  ties  %t 
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tlie  dme  they  should  bare  been  reeelred,  and 
they  vere  lost  to  Whltaker  by  reason  of  a  rise 
tbftt  came  In  the  z1t«  some  months  after 
tbe  ties  should  have  been  accepted  and  re- 
moved by  Uie  contpany,  we  think  Whltaker 
was  entitled  to  recover  from  the  company 
the  Taloe  of  the  ttes  vrtilcb,  according  to  his 
testimony,  were  lost  by  the  fatlnre  of  the 
company  to  perform  its  part  of  the  contract 

[i]  Upon  this  point  we  find  no  objection  to 
the  taiatractlons  submitting  the  issue  in  refer- 
ence to  this  number  of  ties.  Under  the  evl- 
dence  and  Instructlous,  tbe  Jury  found  for 
Whltaker  on  account  of  these  973  ties,  $329.- 
80,  and  tiiey  were  so  authorized  to  find  by  the 
evidence.  In  addition  to  this,  they  found  in 
Us  foror  "Cor  damages"  $170.49.  Dridently 
this  finding  "for  damages"  was  based  on 
tbe  evidence  of  Whltaker  tending  to  show 
that  the  tie  company  bad  committed  a  breach 
of  Its  contract  in  refusing  to  take  and  pay 
for  a  large  number  of  ties  that  he  claimed  to 
have  been  able,  ready,  and  willing  to  furnish 
tbe  company.  If  the  contract  was  as  Whlt- 
ater  daimed,  the  measure  of  his  recovery 
for  the  failure  of  the  tie  company  to  take 
such  ties  as  he  could  deliver  was  tbe  differ- 
ence, If  any,  between  tbe  contract  price  and 
the  market  price  of  the  ties  at  the  place  of 
dellv^.  Indiana  Tie  Go.  t.  lAndrum^  137 
Ky.  769,  127  S.  W.  141. 

The  court,  hovrever,  Instructed  the  Jury 
that  If  they  found  for  plaintiff  they  should 
award  him  for  the  ties  agreed  to  be  delivered 
from  his  land  the  reasonable  and  fair  market 
value  of  them  less  the  cost  of  manufacturing 
and  pladng  them  on  the  bank  of  the  river, 
and,  if  they  found  for  him  anything  on  ac- 
count of  the  ties  which  he  agreed  to  purchase 
from  other  parties,  they  should  award  him 
the  reasonable  profit.  If  any,  which  he  would 
have  made  on  the  ties  that  he  could  have 
delivered  during  the  continuation  of  the  con- 
tract This  Instruction  submitted  an  errone- 
ous and  prejudicial  measure  of  damage,  as 
was  decided  in  the  I^andrum  Case.  The 
measure  of  damage  to  which  Whltaker  was 
entitled,  if  the  Jury  found  In  his  favor  any- 
thing on  account  of  ties  which  he  could  have 
man  uf acta  red  from  Ms  own  land  or  bought 
from  others,  was  the  difference  between  the 
contract  price  and  the  market  price  at  the 
place  of  delivery. 

Wherefore  the  Judgment  Is  reversed,  with 
directions  for  a  new  trial  In  conformity  with 
this  opinion. 


FOWUBIB  V.  GITT  OF  OAKDAIiB. 
(Coon  of  .^^eals  ^Kentucky.   ^rU  29, 

1.  UmnoiPAi,  OoBPORATioKs  (I  867*)— Fiscal 
Uahagemeht—Elections— Notice. 

Kj.  St  S  3637,  snbsec.  3,  providing  that  the 
Dotice  of  an  electioo  in  cities  of  the  fifth  clan, 
to  detmnine  whether  an  Indebtedness  which  can- 
not be  paid  by  the  annual  anthorised  levy  shall 


be  incurred,  must  be  published  at  least  two 
weeks  in  some  newspaper  in  or  of  general  cir- 
culation in  the  city,  or  by  posting  written  or 
printed  notices  at  three  or  more  public  places 
therein,  authorizes  the  board  of  councilmen  to 
publish  such  notice  either  in  a  newspaper  or  by 
posting  in  their  discretion,  and  the  poating  of 
three  or  more  notices  at  puolic  places  within  the 
city  for  ^wo  weeks  before  the  election  Is  suffi- 
cient, though  there  be  a  newspaper  In  or  of 
general  circulation  In  the  town, 

[Ed.  Kote.— For  other  caseiL  see  Municipal 
Corporations^  Cent  J>lg.  |  i»a;  Dec  Dig.  | 
867.*] 

2.  MUNIOIPAI.  COBPOBATIONB  <{  867*)— FISCAL 

Hanaqiment— ELEcnons  —  Conbtbuction 

at  Statute. 

Const.  I  157,  providing  that  no  city  may 
become  indebted  beyond  the  authorized  annual 
levy  "without  the  assent  of  two-thirds  of  the 
voters  thereof,"  and  Ky.  St  {  86S7,  subsec.  3, 
using  Id  the  same  connection  the  words  "twp- 
thlrds  of  all  the  qualified  electors  fai  anch  town," 
mean  two-thirds  of  the  electors  whose  votes  are 
cast  on  the  question. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  Dec.  Dig.  | 

867.*] 

5.  Mdhioipal  Cobpobations  (8  867*)— Fiscal 
Manaoeueniv-Elections— Statute. 

Where  196  of  228  votes  cast  at  an  election 
under  Const  |  157,  and  Ky.  St  |  3637. 
aubsec  3,  to  determine  whether  the  city  should 
incur  an  indebtedness  greater  than  its  aimual 
revenue,  were  for  the  proposition,  it  carried 
by  much  more  than  the  required  two-thirds  vote, 
though  438  votes  were  cast  for  mayor  and 
councilmen  at  the  aame  election. 

[Ed.  Note. — For  other  cases.  Bee  Municipal 
Corporations,  Gent  Dig.  |  1841;   Dec  Dig.  I 

867.  *] 

4.  MtTNioiPAL  CoapOKATions  (S  868*)— FnoAL 

MaNAGBHBKT— lAVT  OF  TJlXIS  — XlHS  OF 

Levy. 

Under  Kv.'St  S  8637,  subsec.  3,  providlqg 
tiiat  if  an  election  to  determine  whether  an 
Indebtedness  beyond  the  city's  annnal  revenue 
may  be  incurred  shall  carry,  then  the  council 
shall  paas  an  ordinance  providing  for  the  cre- 
ating of  such  debt  and  for  paying  the  same,  and 
shall  also  provide  therein  for  tbe  levy  and  col- 
lection of  an  annual  tax  sufficient  to  pay  the 
interest  and  create  a  sinking  fund  to  pay  ttie 
principal  within  20  years,  and  shall  levy  such 
a  tax  "eadi  year  thereafter  at  the  time  at  which 
other  taxes  are  levied,"  the  first  levy  for  such 
purpose  may  be  made  at  any  time  after  the  re- 
sult of  the  election  is  knovni,  and  before  the 
issuance  of  the  bonds,  and  the  tact  that  such 
levy  was  not  made  at  the  time  the  other  levies 
were  made  did  not  affect  its  validity,  though 
it  might  have  been  made  at  the  same  time; 
the  words  quoted  having  fefSrence  only  to  leviee 
for  snbsequent  years. 

[Ed.  Nota^For  other  ease^  see  Munidpal 
Corporations^  Cent  Dig,  {  HBOZ;  Dec  Dig.  1 

868.  *] 

6.  MUHIOIPAL  GOBPOKATIOKS  ^  868*)— FtSOAL 

Manaqement  —  Levt  of  Taxes— Time  of 

LeVT— '  *I  N  DEBTED  NEBS." 

Under  the  direct  provisions  of  Const.  { 
X69,  it  is  obligatory  uiion  a  municipality  cre- 
ating an  anthorized  "indebtedness"  to  provide 
an  annual  tax  to  pay  the  Interest  and  create  a 
sinking  fund  at  the  time  the  "Indebtedneae"  is 
created,  the  word  "indebtedness,"  as  used  in 
section  167,  authorizing  the  incurring  of  an  "in- 
debtedness by  a  two-thirds  vote,  meaning  a 
debt  created  by  contract,  and  the  debt  not  being 
created  until  assented  to  by  a  two-thirds  vote 
and  the  issuance  of  bond^  it  was  sufficient  titiat 
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tli«  conncil  provided  for  tbe  annual  tax  after' 
tlie  election  and  before  the  issuance  of  the  bonds. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1842;   Dec.  Dig.  { 

For  other  deSnitionB,  see  Words  and  Phras- 
es, VOL  4,  pp.  352&-3536.] 

6.  MaNDAUCS  ({  115*)— SUBJSOTS  AND  PUB- 

P08E8  or  Rglief— Acts  and  PBOcxEDiNoa 

OF  PUBUO  OFFICEBS— LKVT  OF  TAXES. 
The  holders  of  city  bonds  conld  resort  to 
mandamus  to  compel  the  council  to  levy  an 
annual  tax  for  the  payment  of  interest  and  the 
creation  of  a  sinking  ftind  for  the  altimate  pay- 
ment of  the  principal,  if  the  council  should  fail 
to  do  so,  as  required  by  law. 

[Ed.  Note,— For  other  cases,  see  Mandamus, 
Cent  Dig.  SS  242,  244-246.  248 ;  Dec.  Dig.  i 
11B.*1 

7.  Mdhioifai.  CoBFOBATiona  a  106*)— Obdi- 
HANCE8— Form— Stattttk. 

That  tbe  language  of  the  enacting  clauses 
of  certain  ordinances  did  not  literally  follow 
Ky.  St.  §  3638,  providing  that  the  form  shall  be, 

"The  city  council  of  the  city  of  do  ordain 

as  follows."  did  not  invididate  them,  where 
every  word  of  the  prescribed  form  was  used, 
though  in  a  different  arrangement;  the  form 
adopted  being  sobataBtially  the  same  as  pre- 
scribed. 

[Ed.  Note.— For  other  easea,  see  Monicipal 
Cor^rations.  Gent  I^.  H  22S,  224;  Dee.  Dig. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Cbancery  Branch,  Second  Division. 

Action  by  J.  W.  Fowler  against  the  City  of 
Oakdale.  From  a  Judgment  for  def^dont, 
plaintiff  appeals.  Affirmed. 

W.  S.  Sanford,  of  Louisville,  for  appellant. 
Ghapeze  &  Crawfotd,  of  LoniavlU^  for  ap- 
pellee. 

SETTLE,  J.  Tbe  appellant,  J.  W.  Fowler, 
a  resident,  citizen,  and  taxpayer  of  the  dty 
of  Oakdale,  Jefferson  county,  by  this  action 
sought  to  enjoin  the  Issuance  and  sale,  by 
its  mayor  and  board  of  oouncllmen,  of  |2S,- 
000  of  bonds,  tbe  proceeds  of  which  are  to 
be  used  In  constmcting  sewers  In  that  dty. 
Oakdale  is  an  incorporated  dty  of  Qie  fifth 
class.  The  bonds  are  60  In  number,  for  the 
prindpal  sum  of  9500  each,  bearing  6  per 
cent.  Interest  from  Uardi  1,  1914,  until  vaiA, 
and  pi^ble  semlanniially,  acconUi^  to  the 
terms  of  the  coupons  attadied  to  each  bond. 
All  the  bonds  mature  20  yean  from  March 
1,  1014.  The  question  whether  the  Indebted- 
ness evidenced  by  these  bonds  tfiould  be  in- 
curred and  bonds  Issued  by  the  dty  4^  Oak- 
dale was,  by  propor  ordinance  duly  passed  by 
its  board  of  coUncHmeo,  submitted  to  an  elec- 
tion by  the  qnalifled  voters  thereof  held  No- 
vember 4,  1913,  at  which  Section  106  votes 
were  cast  in  fiivor  of  incurring  aueh  Indebt- 
edness and  82  cast  against  it.  The  grounds 
alleged  in  tbe  petition  against  the  right  of 
the  dty  of  Oakdale  to  issue  or  sell  the  bonds 
In  question  were  aa  follows:  (1)  That  the 
publication  of  the  ordinance  submitting  the 
question  of  Incurring  the  indebtedness  and 
issuing  the  bonds  to  the  voters  of  Oakdale 


(Ky. 

for  th^  ai^roval  or  rejection  was  Improp- 
erly made,  auch  publication  and  the  calling 
of  tbe  election  having  been  by  typewritten 
notices  posted  In  three  or  more  public  places 
in  the  dty,  Instead  of  in  a  newspaper  pub- 
lished or  of  general  drculatlon  therein;  (2) 
that  tbe  persons  voting  at  tbe  election  In  fa- 
vor of  Incurring  the  indebtedness  and  issuing 
the  bonds  were  less  than  two-thirds  of  all  the 
qualified  voters  In  the  dty ;  (3)  that  the  levy 
of  the  tai  to  provide  for  the  payment  of  In- 
terest on  the  bonds  and  a  sluicing  fund  for 
the  redemption  of  the  bonds,  was  not  made  at 
the  time  or  in  the  manner  required  by  law ; 
(4)  that  tbe  ordinances  calling  the  election, 
making  tbe  tax  levy,  and  directing  tbe  issu- 
ance of  tbe  bonds,  do  not,  as  to  their  en- 
acting dauses,  comply  with  section  3G3S, 
Kentucky  Statutes.  The  ctty  of  Oakdale  filed 
a  demurrer  to  the  petition,  as  amended, 
which  was  sustained  by  the  circuit  court,  the 
injunction  refused,  and  tbe  petition  dismiss- 
ed, and  from  the  Judgment  manifesting  these 
rulings  this  appeal  Is  prosecuted. 

[1]  It  Is  not  dalmed  by  the  appellant  that 
tbe  ordinance  requiring  tbe  holding  of  the 
election  fails  to  spedfy  the  amount  of  the 
indebtedness  proposed  to  be  incurred,  the 
purpose  of  tbe  same,  and  the  amount  of  mon- 
ey necessary  to  be  raised  annually  by  tax- 
ation for  an  Interest  and  sinking  fund.  On 
the  contrary,  It  is  admitted  that  In  these 
particulars  tbe  ordinance  conforms  to  sec- 
tion 3637,  subsec.  3,  Kentucky  Statutes,  which 
provides  for  the  holding  of  such  an  election 
and  the  manner  of  conducting  same.  The 
complaint  Is  that  notice  of  the  ordinance  and 
election  to  be  held  thereunder  was  not  pub- 
lished for  at  least  two  weeks  in  some  news- 
paper published,  or  of  general'  drculatlon.  In 
the  dty,  but  admitted  that  such  publication 
was  made  by  three  typewritten  notices,  post- 
ed at  public  places  within  the  corporate  lim- 
its of  the  dty  of  Oakdale  for  more  than  two 
wedcs  before  the  election.  The  statute  (sec- 
tion 8637,  subsection  3)  provides :  "Sudi  no- 
tice shall  be  published  for  at  least  two  weeks 
in  some  newspaper  published  in  or  of  general 
drculatlon  in  audi  town,  or  by  posting  writ- 
ten or  printed  notices  at  three  or  more  public 
places  In  such  town."  The  publication  ad- 
mlttedly  made  by  posting  typewritten  notices 
at  three  or  more  public  places  in  the  dty  was 
suffldent  As  tbe  statute  delegates  to  the 
discretion  of  the  board  of  cooncUmen  of  cit- 
ies of  the  fifth  dass  authoritr  to  publish 
such  a  notice  either  in  some  newspaper  pub- 
lished in  or  of  genenl  drculatlon  in  the 
town,  or  by  posting  written  or  printed  notices 
at  three  or  more  places  in  sudi  town.  In  the 
exerdse  of  the  discretion  thus  conferred  the 
council  had  the  rlgM  to  amfce  tbe  publica- 
tion in  either  manner  allowed;  consequmtly 
It  aded  according  to  law,  and  no  (me  has  the 
l^l  right  to  complain.  *It  is  also  admitted 
that  there  was  no  newspaper  published  in 
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the  dty  of  Oahdale,  altbongh  newspapers  of 
the  adjacent  city  of  Louisville  have  a  general 
circulation  therein.  This  admission,  how- 
ever. Is  not  material,  for  the  conadl,  even  If 
there  had  been  a  newspaper  published  In  the 
dty  of  Oakdale,  had  the  right  to  make  the 
pnbllcatloii  as  was  done. 

[2]  The  secoind  coiltention  has  been  too 
frequently  overruled  by  us  to  require  an  ex- 
tended dlscus^on  of  It  here.  In  brief,  it  is 
the  meaning  of  section  167  of  the  Constltn- 
tloQ,  as  well  as  of  section  3637,  subsection  S, 
Kentucky  Statutes,  that  tbe  assent  of  two- 
thirds  of  the  electors  whose  votCR  are  cast  on 
tbe  question  of  incurring  the  Indebtedness  Is 
all  that  is  necessary.  As  said  In  Board  of 
Education  of  Winchester  v.  City  of  Winches- 
ter, 120  Ky.  594,  87  S.  W.  768,  27  Ky.  Law 
Rep.  995:  "^very  provision  of  the  Constitu- 
tion la  mandatory.  When  It  Is  provided  that 
Indebtedness  to  a  certain  amount  shall  not  be 
Incurred  without  the  ass^t  of  two-tbtrds  of 
tbe  electors  voting  at  an  election  to  be  held  for 
that  purpose,  It  necessarily  follows  from  the 
constitutional  provision  that  sach  an  indebt- 
edness may  be  incurred  with  the  assent  of 
two-ttdrds  of  the  voters.  The  Legislature  can 
Deither  Bobtract  from  nor  add  to  the  consti- 
tiiti<HiBl  requirement  The  constitutional  pro- 
vision regulates  the  subject  and  removes  it 
entirely  from  legislative  controL"  Cooley, 
Constitutional  XJmltations,  p.  64. 

In  Render  v.  City  of  Louisville,  142  Ky.  409, 
134  S.  W.  468,  82  L.  E.  A.  (N.  S.)  tSSO,  we  said, 
in  commenting  upon  the  provision  of  the  Con- 
Btltatlon  in  qaestion,  and  the  dlacnsaton  of 
It  Id  the  opinion  of  the  case,  mprfi :  "It  is 
proper  to  add  in  this  connection  that  we  also 
held  In  the  case,  supra,  that  the  meaning  of 
section  1S7  of  fhe  Oonstltatlon  la  that  the 
assent  of  two-thirds  of  the  electors  whose 
votes  are  cast  on  the  queirtton  of  Incnrring  the 
iDdebtedoess  la  all  that  Is  necessary;  other- 
wise  the  section  of  the  Gonrtitntton,  snpra, 
would  bsTe  required  the  Legislature  to  indi- 
cate, by  statutory  enactment^  some  means  of 
ascotidning  the  entire  number  of  legal  voters 
in  tbe  municipality.  Montgomery  C!oun^ 
Court  r.  Trimble,  104  Ky.  629  [47  S.  W.  778, 
20  Ky.  Zaw  Bep.  827,  42  L.  R.  A.  7SS] ;  Tip- 
ton, etc.,  V.  Olty  of  BhelbyTllLe,  etc.  [107  S.  W. 
810],  82  Ky.  Law  Bep.  1123)." 

[t]  It  appears  from  tbe  petition  that  there 
vera  228  votes  cast  on  the  question  whether 
the  indebtedneas  of  $25,000  dioold  be  incurred 
(w  the  eouBtructton  of  sewers  In  the  tity  of 
Otkdale  and  an  Issue  of  bonds  made  therefor. 
Of  these,  196  Totes  were  cast  for  the  proposi- 
tion and  82  against  It.  Thus  It  will  be  seen 
fliat  not  only  two-thirds  but  about  86  per 
cent  of  the  TOt^  voting  upon  tbe  question 
gave  tbdr  assent  to  the  proposition,  which 
met  the  requirements  of  the  Constitution  and 
tbe  statute.  It  la  claimed,  however,  that  as 
At  the  time  of  this  Section  was  held  there  was 
also  held  an  Section  for  mayor  and  moztbers 


of  tbe  council  of  the  clt^  of  Oakdale,  in  which 
election  438  votes  were  cast,  this  fact  makes 
it  apparent  that  but  little  more  than  half 
of  the  entire  vote  of  tbe  dty  of  Oakdale  was 
cast  in  the  election  Involving  the  question  of 
incurring  the  indebtedness.  The  fact  that  a 
much  lai^er  vote  was  cast  in  the  election  for 
city  officers  la  not  material.  Our  Inquiry  Into 
the  election  need  go  no  farther  than  to  deter- 
mine whether  two-thirds  of  the  voters  voting 
upon  the  question  of  incnrring  the  indebted- 
ness voted  in  favor  of  the  proposition;  and 
that  this  was  done  Is  admitted. 

[4]  The  third  contention  must  likewise  be 
overruled.  .  It  rests  upon  the  theory  that,  as 
the  tax  of  22  cents  on  each  flOO  worth  of 
taxable  property  In  the  city  fixed  by  tbe 
council  for  paying  the  semiannual  Interest  on 
the  bonds,  and  providing  a  sinking  fund  for 
their  redemption  at  their  maturity,  was  not 
levied  or  apportioned  at  the  time  of  the 
levy  of  taxes  by  tbe  council  for  running  the 
dty  government  this  made  the  levy  invalid 
and  gave  cause  for  enjoining  the  Issuance  and 
sale  of  the  bonds.  The  statute,  section  S637, 
subsec.  3,  provides:  "If,  upon  a  canvass  of  tbe 
votes  cast  at  such  election.  It  appears  that 
two-thirds  of  all  the  qualified  electors  In  such 
town  shall  have  voted  In  favor  of  incurring 
such  indebtedness.  It  shall  be  the  dn^  of  tlie 
dty  coimdl  to  pass  an  ordinance  providing 
for  tbe  creating  of  such  Indebtedness,  and  of 
paying  the  same;  and  In  such  ordinances  pro- 
visions shall  be  made  for  the  levy  and  colleo 
tion  of  an  annual  tax  upon  all  real  and  per- 
sonal property  subject  to  taxation  within  such 
town,  snfUdent  to  pay  the  interest  on  audi  in- 
debtedness as  it  falls  due;  and  also  to  consti- 
tute a  sinking  fund  for  the  payment  of  the 
principal  thereof  within  a  period  of  not  more' 
tluui  twoity  years  from  the  time  of  contract- 
ing  the  same.  It  shall  be  the  duty  of  the  dty 
ooundl  in  eooA  year  thereafter,  at  the  time 
at  which  other  ta»et  are  levied,  to  levy  a 
tax  nilBcient  fbr  sndi  purposes,  in  addition 
to  ttie  taxes  by  this  diapter  authorised  to  be 
leiied.  SuCh  tax  when  collected  sihall  be 
kept  In  the  treasury  as  a  separate  fond,  to 
be  inviolably  apprtqnlated  to  the  paym»it  of 
the  prindpal  and  interest  of  such  Indebted- 
ness." 

It  aK>ears  from  the  petition  and  exhibits 
filed  therewith  that  the  dty '  ooundl,  by  an 
ordlnaiioe  passed  In  December,  1913,  made  a 
levy  of  a  tax  for  paying  all  other  openses 
and  indebtedness  of  the  dty,  but  did  not 
then  levy  a  tax  for  the  purpose  of  providing 
for  tbe  payment  of  the  semiannual  interest 
upon  the  bonds  In  question  and  a  sinking 
fund  for  thdr  redemption  at  maturity.  A 
levy  for  this  purpose,  or  apportionment  of  the 
tax  previously  levied,  was,  however,  made  by 
tbe  coundl  at  a  regular  meeting,  and  by  an 
ordinance  duly  passed,  in  January,  1914,  such' 
tax  being  fixed  at  22  cents  on  each  $100  (tf 
taxable  property  In  the  dty  of  Oakdal&  We' 
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on  Qiiable  to  ne  that  the  vaUdltr  of  the  Ust 
levy  or  &i9ortloiimmt  was  in  any  way  afEect- 
ed  by  the  failure  of  the  connctl  to  main  it  at 
tin  tune  ot  the  levy  at  other  taxee  for  paying 
the  current  ezpenaee  of  the  dty  govemment 
and  its  other  Indebtedness.  The  original  <hs 
dinance  reanlrlng  the  holding  of  the  elee- 
tLon  for  determining  vhether  the  indebted- 
ness should  be  incurred,  as  well  as  flie  pub- 
lished notice  of  the  time  and  manner  of  hold- 
ing the  election,  spedfled  the  amount  of  the 
lndd)tednes8  to  be  Incurred,  the  purpose  of 
the  same,  and  the  amount  of  money  necessary 
to  be  annually  raised  by  taxation  tor  an  Inter- 
est and  sinking  fond  to  pay  it;  and  the  re* 
qoired  tax  for  paying  such  interest  and 
creating  a  sinking  fund  to  retire  the  bonds 
could  not  be  levied  until  after  it  bad  been 
determined  at  the  Section  whether  the  addi- 
tional indebtedness  should  be  Incurred.  IIiIb 
levy  might  have  been  made  when  the  levy  of 
taxes  was  made  by  the  council  in  December, 
1913,  but  the  couQcll  was  not  then  compelled 
to  make  it,  and  could  do  so  at  any  time 
before  the  bonds  were  issued,  which  was,  in 
fact,  the  course  pursued.  It  will  be  observed 
from  the  language  of  the  statute,  lest  above 
quoted,  that  it  does  not  Impose  upon  the  dty 
council  the  duty  to  make  the  first  levy  of  a 
tax  for  providing  money  to  pay  Interest  on 
the  bonds  and  a  sinking  fund  to  retire  them, 
at  the  time  at  which  other  taxes  are  levied 
for  the  city  by  it  The  duty  imposed  upon  the 
coundl  of  maMng  the  levy  for  the  payment 
of  interest  on  the  bonds,  and  providing  a 
sinking  fund  to  retire  them,  at  the  time  at 
which  other  taxes  are  levied,  applies  to  each 
year  after  the  first  levy  of  a  tax  Is  made  to 
pay  the  Interest  on  the  bonds,  and  create  a 
sinking  fund  to  retire  them;  therefore  the 
first  levy  of  the  tax  for  the  payment  of  inter- 
est on  the  bonds  and  creating  a  sinking  fund 
to  retire  them  can  be  made  by  the  council 
either  before  or  after  the  time  at  which  other 
taxes  for  the  same  year  are  levied  by  it, 
and  can,  in  fact,  be  made  at  any  time  after 
the  couudl  ascertains  that  the  election  has 
gone  In  favor  of  Incurring  the  Indebtedness, 
and  before  the  bonds  representing  such  In- 
debtedness are  issued. 

Substantially  tuis  question  was  before  us 
in  Iglebart  v.  City  of  Dawson  Springs,  143 
Ky.  140,  136  S.  W.  210,  and  we  then  held 
that,  although  the  Initial  ordinance  provid- 
ing for  an  election  to  vote  an  Issue  of  bonds 
to  construct  a  system  of  sewers  did  not  pro- 
vide fo^  raising  annually  by  taxation  an 
amount  necessary  to  pay  the  interest  <m  the 
bonds  and  provide  a  iflv^^ng  tand  to  retire 
Uiem  at  maturity,  the  adoption  of  sadi^an 
ordinance  subsequent  to  the  Election,  and 
btiCore  the  issue  of  the  bonds,  was  a  substan- 
tial compliance  with  the  law.  In  the  opinion 
it  is  aald:  "In  0*Bryan  v.  City  of  Owens- 
bozo,  118  Ky.  680  [68  S.  W.  858,  69  B.  W.  800, 
24  Ky.  Law  Rep.  469,  646],  a  vote  had  been 


taken  upon  the  question  whether  bonds 
should  be  issued  that  dty,  but  the  ordi- 
nance proridtag  aa  annual  tax  for  the  pay- 
mat  of  the  interest  and  tbe  creation  of  a 
sinking  fund  tot  ttie  ultimate  eztindlui  of 
the  debt  was  not  adopted  by  the  dty  oonncO 
until  after  the  election;  and  we  bdd  in  that 
case  that  the  adoption  of  the  ordinance  sub* 
sequent  to  the  eledlon  was  snffident;  Inaa- 
modi  as  section  168  of  the  Constitution  un- 
der which  the  dty  derived  the  power  to  hold 
the  election  and  issue  the  bonds,  was  self- 
executing,  and  therefore  the  legldatlTe  au- 
thority conferred  by  section  8687,  subsection 
3,  statute,  supra,  was  unnecessary." 

[I]  Section  169,  Oonstltutlon,  provides : 
"Whenever  any  dty,  town,  county,  taxing 
district  or  other  monldpaUty  is  authorized 
to  contract  an  indebtedness.  It  shall  be  re- 
quired, at  the  same  time,  to  provide  for  the 
collection  of  an  annual  tax  sufficient  to  pay 
the  Interest  on  said  Indebtedness,  and  to 
create  a  sinking  fund  for  the  paymeot  of  the 
prindpal  thereof,  within  not  more  than  forty 
years  from  the  time  of  contracting  the 
same." 

[I]  Under  this  section  of  the  organic  law 
of  the  state  it  Is  obligatory  upon  the  munici- 
pality creating  an  indd)tednes8  which  Is  au- 
thorized to  provide  for  the  collection  of  an 
annual  tax  suffldent  to  pay  the  Interest  on 
such  indebtedness,  and  to  create  a  sinking 
fund  for  the  payment  of  the  princl^l  there- 
of. This  must  be  done  at  the  time  the  in- 
debtedness Is  created,  and  the  word  "indebt- 
edness" as  used  In  section  157,  Constitution, 
refers  to  indebtedness  created  by  contract. 
O'Bryan  v.  City  of  Owensboro,  113  Ky.  680, 
68  S.  W.  868,  69  S.  W.  600,  24  Ky.  Law  Rep. 
469,  645.  In  the  instant  case  the  indebted- 
ness was  not  created  until  the  dty  of  Oak- 
dale,  by  means  of  the  election  obtained  the 
assent  thereto  of  two-thirds  of  its  qualified 
voters  voting  on  the  quratlott,  and  issued  tbe 
bonds  evidencing  same;  therefore  It  was 
suffident  that  its  coundl  at  any  time  before 
Issuing  and  selling  the  bonds  provide  for  the 
collection  of  an  annual  tax  euffldokt  to  pay 
the  Interest  on  the  bonds  and  to  create  a 
sinking  fund  for  the  payment  of  the  prindpal 
thereof  when  due.  In  making  all  subsequent 
annual  levies  for  this  puriKwe,  section  3637. 
subsection  3,  Kentucky  Statutes,  seems  to 
make  it  the  duty  of  the  coundl  to  make  the 
levy  at  the  time  at  which  other  taxes  are 
levied,  and  this  It  may  ^0.  But  suppose  it 
should  refuse  to  do  so  at  any  time  of  levying 
other  annual  taxes?  It  could  not  be  con- 
tended that  such  failure  would  affect  the 
validity  ot  the  bonds,  relieye  the  munldpali- 
ty  of  the  payment  of  the  interest  thereon,  or 
of  the  duty  of  providing  a  sinking  fund  for 
tlidr  ultimate  retlrunoit  In  audi  a  state 
of  case  the  bondholders  could  resort  to  the 
remedy  afforded  by  the  writ  <^  mandamna 

It  further  appears  frmn  the  aTeimenta  of 
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tbe  petttbm  ttiat  the  assessed  value  of  all 
property,  real  and  personal,  In  tbe  dty  of 
Oalcdale  subject  to  taxation  is  11,200,000,  and 
that  it  will  be  neceftsary  to  raise  by  tax- 
atloD  each  year  the  sum  of  (l,2e0,  to  pay  the 
annual  interest  on  the  (25.000  of  bonds,  and 
to  create  a  sinking  fond  with  which 
to  redeem  the  bonds  at  the  expiration  of  20 
years  from  their  date;  and  as,  in  addition 
to  tbe  ¥25,000  thus  to  be  appropriated,  $6,000 
will  have  to  be  raised  In  like  manner  annual- 
ly to  pay  all  openses  of  the  dty  of  Oakdale, 
and  the  amonnt  oolleetible  on  $1,200,000  of 
property  ftt  a  tax  rate  of  tti  omts  i>er  hun- 
dred wonM  cMta  a  tend  of  V^JOOO,  after  ap- 
propriate^ therefrom  the  $6,000  necessary 
to  deteay  tbe  expaises  of  tbe  dtr  gorem- 
ment,  fben  wonld  be  left  a  snriAiis  of  $S,000. 
only  $2,500  of  which  would  be  required  to 
prorUe  for  the  payment  of  the  annual  in- 
toest  of  5  POT  cokt.  per  annum  on  the  bonds, 
and  create,  the  slnfelng  fond  with  whldi  they 
are  to  be  redeemed  at  maturity. 

It  Is  not  altogether  clear  from  the  aver- 
ooita  of  the  petition  that  it  will  require  as 
nradi  as,  or  more  than*  Oie  full  rate  of  It 
cents  on  eadi  $100  worth  ct  the  city's  taxable 
property  to  raise  the  several  amounts  requir- 
ed for  the  purposes  abore  enumerated ;  but 
we  gather  from  die  petition  as  a  whole  and 
vofAoi  Qt  the  ordinances  filed  as  exhibits,  that 
the  levy  of  22  cents  qwclflcally  ap^vpriated 
to  the  paying  of  the  Interest  on  the  bonds 
and  producing  a  sinking  fund  for  their  re- 
dempdwi,  t(«ether  with  the  levy  to  pay  the 
opmses  of  the  dty  goTemmoit,  will  not  al- 
together  exceed  76  cents  on  each  $100  of  the 
dty'g  taxable  property.  Assuming  this  to 
be  the  meaning  of  tbe  petition,  it  would  fol- 
low that  tbe  entire  tax  rate  of  the  dty  will 
not  exceed  tiie  constitutional  limit  of  indebt- 
edness, which  section  157  of  that  instrument 
declares  shall  not  be  more  than  76  cents  on 
eatib  $100  for  a  dty  of  the  fifth  class,  to 
whldi  Oakdale  belonga 

[7]  Appellant's  fourth  contention  Is  purely 
technical,  and.  in  our  opinion,  without  merit 
It  ia  true  that  the  language  of  the  enacting 
diiues  of  the  ordinances  in  question  do  not 
literally  follow  the  form  contained  in  section 
3638,  Kentucky  Statutes,  but  every  word  re- 
quired by  the  form  set  out  In  that  section  Is 
found  in  the  enacting  clause  of  each  of  the 
ordinances.  The  position  of  the  words  are 
not  tbe  same,  but,  in  meaning  and  arrange- 
ment, the  form  of  the  enacting  clause  of  each 
ordinance  and  that  of  the  statute  Is  substan- 
tially the  same,  and,  this  bdng  true,  it  can 
property  be  said  that  by  the  language  actnal- 
I7  employed  In  the  enacting  clauses  of  the 
ordinances  the  object  of  the  statute  has  been 
accomplished. 

The  record  furnishing  no  reason  for  de- 
claring Invalid  the  bonds  which  are  to  be 
Issued  and  sold  by  the  appellee  dty,  the  judg- 
ment Is  affirmed. 


LOUISVILLE  A  N.  R.  CO.  T.  TAYLOR'S 
ADM'X. 

(Court  of  Appeals  of  Kentucky.    April  80, 
1914.) 

1.  RuLBOAna  (I  367*)— iNJVBiKs  TO  PxBsorn 

ON  TaACKB— DUTT  TO  MAINTAIN  LOOKOUT. 
It  is  incumbeat  npou  those  operating  trains 
in  yards  where  the  presence  of  persons  on  the 
tracks  should  reasonaUy  be  anticipated  to  main- 
tain a  lookout 

[Ed.  Note.— For  other  cases,  see  Railroad^ 
Cent.  Dig.  H  1267,  1268;  Dec  Dig.  S  307.*] 

2.  Mastu  Am)  Skbvant  (i  187*)— Ikjubibb 

TO  PXBSONS  OH  TBACKS--FLA01£AK— LOOK-  • 
OUT. 

While  ordinarily  those  In  charge  of  a  train 
are  not  bound  to  maintaiB  any  lookout  for  flag- 
men, yet,  when  a  flagman  is  sent  from  a  point 
on  uie  track  where  It  is  being  repaired  to  stop 
trains  and  compel  them  to  detour,  he  has  the 
right  to  assume  that  no  trains  will  come  from 
the  rear,  and  those  in  charge  of  a  train  follow- 
ing him  must  maintain  a  lookout  for  his  safety. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  11260.  270.  273,  274,  277, 
278 ;  Deo.  Dig.  i  iSf.^] 

8.  Hastes  and  SmTANT  ^  286^IirxDBm 

TO    FXAQliAN  — BVXDXHOB  — QOBmOH  FOB 

JVBT. 

In  an  action  for  the  wrongful  death  of  a 
flagman,  mn  down  by  a  train  proceeding  over  a 
track  supposed  to  be  out  of  commission,  evi- 
dence of  the  negliRence  of  those  in  charge  of 
the  train  held  sufficient  to  go  to  tbe  jury. 

[Ed.  Note.— For  other  cases,  aee  Master  and 
Servant,  Cent.  Dig.  1001.  1006,  1008.  1010- 
1016,  1017-1038,  1086-1042,  1044,  1040-1050; 
Dec.  Dig.  I  286.«] 

4.  nbguabnob    (s   136*)  —  aotzon8  —  jubt 
Question. 

When  the  Question  Is  one  of  negligence  vel 
non,  the  case  should  not  be  submitted  to  the 
jury,  if  tbe  evidence  is  equally  consistent  with 
the  existence  or  nonexistence  of  negligence. 

[Ed.  Note.— For  other  coses,  see  N^ligence. 
Cent  Dig.  SS  277-353 ;  Dec  Dig.  S  1^.*] 

6.  NEOI.IQXNCE  (!  121*)— PBEBUMFnOHS. 

While  negligence  is  not  presnmed,  it  may 
be  inferred  from  the  circumstances  surrounding 
an  accident 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  11  217-220,  224-228,  271;  Dec.  Dig. 
I  121.*] 

Appeal  from  Circuit  Court,  Oldham 
County. 

Action  by  John  T.  Taylor's  administratrix 
against  the  Louisville  &  NasbviUe  Railroad 
Company.  From  a  judgment  for  plalntUE, 
defendant  appeals.  Afllrmed. 

Benjamin  D.  Warfleld,  of  Loutovllle,  and 

D.  B.  French,  of  La  Grange,  for  appellant 
Robt  T.  Crowe,  of  La  Grange,  for  appellee. 

HANNAH,  J.  This  Is  an  appeal  from  a 
judgment  of  the  Oldbani  circuit  court  in  fa- 
vor of  appellee,  John  T.  Taylor's  administra- 
trix, against  the  Louisville  &  Nashville  Bail- 
road  Company,  for  $2,500  damages  for  the 
death  of  appellee's  husband,  a  colored  sec- 
tion hand,  who  was  run  over  and  killed  by 
one  of  appellant's  trains  In  the  yards  at 
La  Grange. 

There  are  In  these  yards  two  pHrallel  and 
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adjoining  main  line  tracks,  one  known  as 
the  Cincinnati  main  and  the  other  as  the 
Lexington  main.  On  the  morning  when  de- 
ceased was  killed,  the  section  crew  of  which 
he  was  a  member  was  engaged  in  making  re- 
pairs to  a  croasorer  connecting  the  two  main 
line  tracks,  and  also  to  a  part  of  the  Lexing- 
ton main  next  to  the  said  crossover.  The 
work  being  done  on  this  crossoTer  and  on 
the  Lexington  main  necessitated  a  temporary 
discontinuance  of  the  use  of  the  Lexington 
main  until  such  repairs  were  completed;  and 
the  foreman  of  the  section  crew  sent  deceas- 
ed, John  Taylor,  up  the  Lexington  main  with 
Instructions  to  flag  all  trains  coming  south 
thereon,  but  he  was  not  to  interfere  with 
any  trains  on  the  Cincinnati  main,  as  the  re- 
pairs being  made  at  the  crossover  and  on  the 
Lexington  main  next  to  the  crossover  would 
not  affect  the  Cincinnati  main.  Whether  a 
man  was  sent  in  the  opposite  direction  to 
flag  trains  coming  north  on  the  Lexington 
main  Is  not  shown  by  the  evidence.  Taylor 
proceeded  up  the  Lexington  main  a  distance 
of  about  400  feet  from  the  crossover  to  a 
grade  crossing,  passed  over  this  crossing, 
and,  when  he  was  abont  289  feet  beyond  the 
grade  crossing,  he  was  stmck  by  a  train  from 
the  rear,  and  dragged  a  distance  of  about 
129  feet  to  the  point  where  his  body  was 
discovered  after  the  train  Iiad  passed.  The 
train  which  struck  tiim  was  a  freight  train 
known  as  No.  28,  which  was  switching  in  the 
yards  at  the  time  Taylor  left  the  crossover. 
It  was  then  on  the  siding  of  the  Cincinnati 
main ;  but,  after  Taylor  started  up  the  track, 
It  crossed  over  the  crossover  upon  which  the 
section  crew  was  working,  got  on  to  the 
Lexington  main,  and  proceeded  north  on  that 
track. 

There  was  no  eyewitness  to  the  accident, 
and  the  engineer  and  all  trainmen  on  No.  28 
denied  all  knowledge  of  it. 

The  court  gave  the  following  Instrnctlons, 
which  are  complained  of  by  appellant: 

"No.  1.  The  court  instructs  the  Jury  that. 
If  they  believe  from  the  evidence  that  plain- 
tiffs intestate  was  killed  by  one  of  defend- 
ant's fi^eight  trains  moving  over  defendant's 
tracks  In  the  yards  at  La  Grange,  and  that, 
at  the  time  be  was  killed,  be  was  on  defend- 
ant's tracks  In  said  yard  in  the  usual  course 
Of  his  employment,  and  ttiat  defendant's 
agents  and  servants  In  charge  of  the  train 
that  kUled  him.  If  it  did  so  kill  him,  negU- 
gently  failed  to  ring  the  bell  or  give  other 
algnala  of  Its  approach,  or  negligently  failed 
to  stop  said  train  after  tbey  saw  his  peril, 
OF  after  they  might  have  seen  It  by  the  exer- 
cise of  ordinary  care,  tbey  should  And  tot  the 
plaintiff,  unless  they  believe  from  the  evi- 
dence that  deceased,  by  his  own  negligence 
contriboted  to  such  an  extent  to  the  Injnzy 
that  caused  his  death  that,  but  for  his  negli- 
gence, it  would  not  have  happened,  and,  in 
that  event,  plaintiff  cannot  recover,  unless 
defendant's  agents  la  charge  of  said  train 


knew,  or  could  have  known  by  the  exercise 
of  ordinary  care,  of  the  peril  in  which  de^ 
ceased's  negligence,  if  he  was  negligent,  had 
placed  him,  and  thereafter  failed  to  obsenre 
ordinary  care  to  avoid  the  Injury  and  deatb 
that  followed." 

"No.  8.  It  was  the  duty  of  decedent  to 
keep  a  lookout  for  defendant's  trains  in  the 
yards  while  on  the  way  to  the  i>olnt  he  was 
directed  to  go,  and  to  use  ordinary  care  to 
keep  out  of  their  way,  and.  If  the  Jury  be- 
lieve from  the  evidence  that  deceased  failed 
to  do  this,  and,  as  a  result  thereof,  he  was 
injured,  he  was  guilty  of  negligence,  and  the 
Jury  should  find  for  the  d^endant,  unless 
they  believe  from  the  evidence  that  the  de- 
fendant's employes  and  agents  in  charge  of 
its  engine  saw,  or,  by  the  exercise  of  ordi- 
nary care,  could  have  seen,  decedent's  peril 
in  time  to  have  stopped  the  train  and  avoid- 
ed the  injury." 

[1 ,  2]  App^ant  complains  of  th^  instruc- 
tions, insisting  that  It  owed  to  deceased  no 
lookout  duty.  As  to  flagmen  generally,  the 
rule  is  that  stated  In  Ellis'  Adm'r  v.  L.  H. 
&  SL  L.,  155  Ky.  745, 160  S.  W.  612:  "When 
a  flagman  is  sent  out  to  watch  for  trains 
and  warn  them  of  danger,  the  company  and 
its  trainmen  liave  a  right  to  presume  that  he 
will  not  only  watch  for  trains,  but  also  for 
his  own  safety,  and  his  failure  to  do  this  Is 
his  own  negligence,  and  he  cannot  recover 
•  •  •  for  an  injury  which  be  received  by 
reason  of  his  n^lect,  unless  bis  pres^ce  and 
peril  were  discovered  by  those  in  chaise  of 
the  train  In  time  to  avoid  striking  him  by 
the  exercise  of  ordinary  care."  See,  also, 
Coleman  v.  P.  a  C.  A  St  L.  R.  Co.,  139  Ky. 
559,  63  S.  W.  39,  23  Ky.  Law  Rep.  401 ;  Con- 
nlff  V.  L.,  H.  &  St.  L.  R.  Co.,  124  Ky.  763,  99 
S.  W.  1154,  80  Ky.  Law  Rep.  982;  Wlckham  a 
Adm'r  V.  L.  &  N.,  135  Ky.  288,  122  S.  W.  154 ; 
L.  &  N.  V.  Hunt's  Adm'r,  142  Ky.  778,  1^5  B. 
W.  288 ;  O.,  N.  O.  &  T.  P,  v.  Harrod's  Adm'r, 
132  Ky.  445,  115  S.  W.  690. 

Bat  the  facts  in  this  case  at  bar  are  not 
similar  to  the  facts  In  the  cases  cited.  Here 
the  flagman  was  sent  out  to  flag  trains  com- 
ing south  on  the  track,  upon  which  he  was 
walking  north.  At  his  back  was  a  defective 
track  undergoing  repairs,  which  repairs 
made  it  necessary  to  stop  trains  from  run- 
ning on  said  track  and  were  the  cause  of 
his  being  sent  ont  to  flag  trains  coming  south 
on  said  track.  Justified,  as  he  was,  in  be- 
lieving that,  for  the  time  being,  tlw  track 
npon  which  he  was  walking  was  out  of 
commission,  he  was  charged  with  no  ex- 
pectation of  any  train  coming  up  behind  bim 
on  that  track. 

On  the  other  band,  the  company  was  using 
a  track  which  Its  servant  had  a  right  to  be- 
lieve was  not  going  to  be  need  for  tlie  pas- 
sage of  trains  for  the  time  being.  Under 
these  drcumstuicea,  was  tAe  dni7  of  the 
company  to  the  flagman.  In  the  operation  of 
a  train  over  that  particular  track,  any  less 
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0ian  its  dnt7  to  Its  other  Bemnte?  Tbia 
coart  does  not  so  believe. 

Under  the  eTideoce,  the  place  where  Tay- 
lor was  killed  in  the  La  Grange  yards  was  a 
place  where  the  presence  of  persons  on  the 
track  should  reasonably  be  anticipated,  and 
it  was  incumbent  on  those  operating  the 
engine  to  maintain  a  lookout  for  persons  on 
the  track.  L.  &  N.  R.  Co.  t.  Lowe,  118  Ky. 
260,  80  S.  W.  768,  25  Ky.  Law  Hep.  2»17,  65 
L.  B.  A.  122.  And,  while  it  is  true  that,  as 
to  flagmen,  a  train  may  be  operated  over  a 
track  which  is  in  active  service  without  the 
keeping  of  a  lookout  for  flagmen,  although  It 
may  owe  a  lookout  duty  to  others;  yet,  in 
operating  a  train  over  a  track  which  has 
been  temporarily  withdrawn  from  service 
with  notice  to  a  flagman,  In  a  place  where  a 
lookout  duty  is  owed  to  others,  a  train  owes 
a  lookout  duty  to  flagmen  also,  unless  there 
has  been  notice  to  such  flagman  of  the  re- 
sumption of  traffic  on  such  track,  or  until  an 
ordinarily  prudent  person  might  reasonably 
expect  traffic  to  be  resumed  on  such  track. 

It  follows,  therefore,  that  the  lower  court 
properly  instructed  the  Jury. 

[3-1]  2.  But  it  la  Insisted  by  appellant  that 
It  was  entitled  to  peremptory  instruction 
upon  the  ground  that  there  was  no  evidence 
of  negligence  upon  its  part 

It  was  shown  In  evidence  that  Taylor  went 
op  the  Lexington  main;  that  trato  No.  28 
weut  up  that  track  belilnd  him ;  and,  after 
it  passed,  the  dead  body  of  Taylor  was  dis- 
covered between  the  rails  of  that  track. 
The  character  of  the  injuries  upon  his  body, 
the  marks  upon  the  ties,  and  the  condition 
of  the  cinders  t}etweeu  the  ties,  upon  a  fair- 
minded  consideration  of  the  evidence,  create 
an  QDdenlable  Inference  that  he  was  struck 
by  the  train  from  behind. 

The  engineer  testified  that  he  was  keying 
a  lookout  forward,  and  that  he  did  not  see 
deceased  at  any  time  anywbne.  But  this 
testimony  la  contradicted  1^  all  the  physical 
tacts.  John  Taylor  was  seen  going  up  the 
traek  Just  *l>efoTe  the  train  pulled  out;  his 
body  was  found  between  the  rolls  after  It  bad 
passed.  It  cannot  be  true  that  the  engineer 
maintained  a  lookout  forward,  and  also  that 
he  did  not  see  John  Taylor  at  all,  either 
beside  the  track  or  on  it ;  for  be  was  there. 
One  of  two  Qkings  must  be  true ;  ^ther  the 
eogineer  was  not  keeping  a  lookout,  or  else 
be  Baw  John  Taylor.  And,  as  it  was  Shown 
fai  evldaice  that  the  engineer  was  leaning 
out  of  his  cab,  locAdhs  back  Instead  of 
forward,.  untU  after  the  engine  passed  the 
grade  crossing,  the  Jury  bad  a  ri^t  to  be- 
lieve that  he  continued,  to  look  back  and 
for  that  reason  did  not  see  John  Taylor  on 
the  track,  it  Is  true  that  plaintlfl  produced 
DO  direct  evidence  to  show  that  the  engineer 
was  not  keeping  a  lookout  forward  at  the 
time  Ikylor  was  killed;  but  the  evidence 
which  was  introduced  Is  each  as  to  Justify 
Qndeolable  inference. 


This  is  not  a  case  where  a  dead  body  Is 
found  on  the  track,  death  having  resulted 
from  an  unexplained  cause,  as  in  Caldwell's 
Adm'r  V.  Ches.  &  Ohio  Ey.  Co.,  155  Ky.  609, 
160  S.  W.  158.  In  the  case  at  bar,  the  de- 
ceased was  seen  passing  over  the  grade  cross- 
ing walking  up  the  track ;  a  train  follows  up 
the  track  behind  him ;  the  engineer  is  ob- 
served to  be  looking  back  until  after  he  pass- 
es the  grade  crossing  and  as  long  as  be  is 
within  the  vision  of  the  witnesses;  at  a 
point  289  feet  beyond  the  crossing,  the  de- 
ceased Is  struck  from  behind,  as  shown  by 
the  Injuries  on  his  body,  and  the  marks  on 
the  ties  made  by  the  nails  in  the  heels  of  his 
shoes ;  and  the  condition  of  the  track  showtf 
the  distance  he  was  dragged.  The  engineer 
denies  having  seen  deceased  on  the  track; 
but  nevertheless  he  was  there,  and  the  only 
reasonable  inference  to  be  drawn  Is  that  the 
engineer  was  not  keeping  a  lookout.  All  the 
facts  in  the  case  point  to  this  except  the 
statement  of  the  engineer  that  he  was  look- 
ing; and  that  he  was  looking  is  contradict- 
ed by  his  statement  that  he  did  not  see 
Taylor,  and  by  all  the  facta  proven  in  the 
case. 

It  is  suggested  that  Taylor  may  have  been 
killed  in  an  attempt  to  board  the  train.  He 
was  an  old  man  and  crippled.  It  is  not 
reasonable  to  believe  that  he  would  attempt 
to  board  a  train  moving  8  or  10  miles  an 
hour  to  ride  about  800  feet,  especially  in 
view  of  the  fact  that,  by  the  time  It  should 
have  arrived  at  the  place  where  he  was  go- 
ing, Its  speed  would  have  considerably  in- 
creased, and  made  It  extreme]^  difficult  to 
alight  therefrom. 

All  the  evidence  points  to  but  one  explan- 
ation of  this  accident.  Train  No.  28,  when 
Taylor  left  the  crossover,  was  on  the  Cincin- 
nati main.  The  crossover  and  the  Lexing- 
ton main  where  It  connected  therewith  were 
being  repaired.  He  was  being  seat  out  on 
the  express  errand  to  flag  trains  coming 
tzom  the  north.  In  order  to  keep  them  from 
coming  in  on  the  Lmclngton  main,  for  the 
reason  that  Uiat  trade  and  the  crossover 
were  being  retailed.  He  b^leved  that  train 
No.  28,  which  stmck  him,  could  not  and 
would  not  be  permitted  to  pass  over  the  de- 
fbctiva  crossover  onto,  or  to  pass  along,  the 
Lezli^ton  main  track.  And,  when  he  heard 
the  noise  or  signals,  if  any  were  given,  of 
the  train  behind  him,  because  of  his  faith, 
tlie  fact  of  temporary  withdrawal  from  serv- 
ice of  the  Lexington  main,  he  believed  -the 
train  was  on  the  parallel  track,  the  Cin- 
(dnnati  main,  and,  lulled  in  the  security  of 
that  belief,  he  failed  to  leave  the  track  in 
time  to  escape  injury. 

When  the  question  is  one  of  negligence  or 
no  negligence,  it  is  well-settled  law  that, 
where  the  evidence  Is  equally  consistent  with 
either  view — the  existence  or  nonexistence 
of  negligence — the  court  should  not  submit 
the  case  to  the  Jury.   Louisville  Gas  Co.  v^ 
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Kaufman,  105  Ky.  131.  48  8.  W.  484,  20  Ky. 
Law  1069.  But  such  la  not  the  state  of 
fact  bere  presented. 

Negligence  Is  not  to  be  prestimed,  bnt  It 
may  tw  Inferred;  and  tba  Inference  bere  Is 
abeolat^  Jnstlded  under  the  proren  facts. 
There  Is  no  eqnlllbrluni  of  proof  InrolTed. 
Tb6  only  question  In  the  case,  in  the  nltimate 
analysis  of  It,  Is  whether  the  statement  of 
the  engineer  that  he  ms  keeping  a  loohont 
forward  is  true,  contradicted  as  it  is  by  all 
the  other  erldence  in  the  case;  and  that 
question  was  one  for  the  jury. 

The  Jn^ment  is  affirmed. 


TOWN  or  ERLA.NGER  v.  CODT. 

(Oourt  of  Appeals  of  Kentucky.   April  SO, 
1914.) 

1.  EuiNBNT  Domain  {{  101*)— Changk  or 
Grade— Obioinal  CoNSTEtJcnoN. 

When  B  public  highway  Is  taken  into  a 
city,  It  becomes  a  street  oC  the  city;  but  the 
construction  of  a  street  upon  it  la  not  a  recon- 
struction of  a  street,  bat  an  original  construc- 
don. 

[Ed.  Note.— For  other  caaea  see  Eminent  Do- 
main, Cent  Dig.  H  269, 270;  Dec.  Dig.  S  101-*] 

2.  EuxinENT  Domain  (|  101*)— Taking  Pbop- 

EKTT— CHANGB  of  STBETI  GBADB. 

While  a  city  Is  not  liable  to  an  abutting 
owner  for  damages  resulting  from  the  establish- 
ment of  the  orifrinal  grade  of  a  street,  yet  un- 
der Oonst.  8  prohibiting  injary  of  prirate 
property  witboat  compensation,  It  is  liable  for 
damages  caused  by  a  change  of  an  sstabliAed 
grade. 

{Ed.  Not&— For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  H  269,  270;  Dee.  Dig.  {  101.*] 

a  Eminent  Domain  (S  101*)— Stbbetb— Es- 

TABLISHUBNT  OF  GbADE. 

Where  a  macadamised  road  was  taken  Into 
a  dty,  the  city,  by  requiring  the  eonstmcdon  of 
sidewalks  in  accordance  with  the  grade  of  the 
road,  established  the  old  grade  of  the  road  as 
that  of  the  street,  so  as  to  entitle  abutting  own- 
era,  injured  by  a  change  of  grade,  to  damages. 

[Ed.  Note.~For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {S  269,  270;  Dec.  Dig.  S  101.*) 

4.  Eminxnt  Domain  (8293*)— "Sfbcial  Dam- 
Aon"- "Gbkkbal  Damaobs"— Pleading. 
In  an  action  for  damages  to  plaintifFs  land 
because  of  a  change  in  the  grade  of  a  street,  evi* 
dence  of  Injuries  caused  by  water  cast  upon  the 
land,  which  flowed  into  his  cellars,  is  inadmis- 
sible, where  the  petition  only  alleged  that  the 
elevation  of  the  grade  made  access  very  diffi- 
cult and  rendered  it  impowdble  to  rent  the  prop- 
erty, for  the  damage  from  surface  water  must 
be  specially  pleaded,  being  a  **4>eclal  damage" 
not  necessarily  flowing  out  of  tiie  wrong,  as 
do  "genaal  damages." 

[Ed.  Note. — For  other  esses,  see  Ehninent  Do- 
main, Cent  Dig.  H  797-802;  Dec.  Dig.  8  293.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7.  pp.  6572,  6673:  vol.  8.  p.  7802;  v6L  4, 
pp.  3059,  3060;  vol.  8,  p.  7669.] 

Appeal  from  Circuit  Court,  Kenton  Gounty, 
Common-Law  and  Equity  Division. 

Action  by  R.  J.  Cody  against  the  Town  of 
Erlanger.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  -  Reversed  and  remanded. 


Hall  &  Adams  and  S.  W.  Adams,  all  of 
Corlngton,  for  appellant  O.  U,  Rogers  and 
S.  D.  Ronse,  both  of  Covington*  for  appellee 

MTLTiER,  J.  When  the  town  of  Erlanger 
was  Incorporated  as  a  town  of  the  sixth 
class  In  1897,  the  street  known  as  Erlanger 
Road,  and  running  through  the  town,  was  a 
tumfdke  or  macadamized  public  highway,  of 
many  years'  existence.  The  appellee,  Cody, 
was  then  the  owner  of  a  lot  fronting  75  feet 
on  Erlanger  Road,  upon  which  there  stood 
two  frame  dwelling  houses.  He  still  owna 
the  property. 

It  is  conceded  that  In  1899,  after  the  bouses 
had  been  built,  the  town  of  Erlanger  estab- 
lished the  grade  of  Erlanger  Road,  for  the 
purpose  of  constructing  sidewalks,  by  making 
the  crown  or  center  of  that  road  the  estab- 
lished grade  therefor.  Shortly  thereafter.  In 
1899,  the  town  graded  certain  portions  of  the 
sidewalk  section  of  the  street,  including  that 
in  front  of  Cody's  property,  so  as  to  make 
the  sidewalks  conform  to  the  grade  of  the 
macadamized  portion  of  the  road.  It  also 
required  Cody  to  construct  a  brick  sidewalk 
In  front  of  his  property,  and  at  his  own  ex- 
pense. The  drive  or  carriageway  of  the  road 
was  in  no  way  disturbed.  The  crown  or  cen- 
ter of  the  road  was  merely  taken  and  used 
as  the  basis  or  standard  of  establishing  the 
grade  for  the  sidewalks  of  the  town. 

In  1911,  the  town  of  Erlanger,  by  an  ordi- 
nance, ordered  the  reconstruction  of  Erlanger 
Road  by  grading  the  entire  surface  thereof 
to  conform  to  a  new  grade  established  by  an 
ordinance  passed  April  1,  1911.  That  work 
was  done  as  required  by  the  ordinance;  but 
up  to  that  time  the  grade  of  the  road  had 
remained  as  it  existed  before  the  town  wa.s 
incorporated.  In  reconstructing  the  street 
in  1911,  a  fill  or  embankment  was  made  in 
front  of  Cody's  property,  ranging  from  1  foot 
7  Inches  to  2  feet  9  inches  higher  than  the 
crown  of  the  old  macadam  road.  Upon  this 
new  grade  Oody  was  also  required  to  build 
a  new  concrete  sidewalk,  at  a  cost  of  $70. 
Cody  thereupon  brought  this  suit  against  the 
town  of  Erlanger  for  damages;  and,  haTing 
recovered  a  verdict  and  Judgment  for  $750, 
the  town  appeals. 

[1-3]  1.  Appellant  first  Insists  that  Oody 
cannot  recover,  because  his  Improvements 
were  made  before  the  grade  of  the  street  was 
established,  and  that,  In  buying  his  lots  and 
erecting  his  buildings  thereon  while  Erlanger 
Road  was  a  county  road,  he  did  so  subject  to 
the  subsequent  right  of  the  town,  after  it  had 
been  Incorporated,  to  reconstruct  the  road, 
and  thus  make  It  a  street  of  the  town  ac- 
cording to  a  grade  to  be  established  by  or- 
dinance. 

It  is  well  settled  in  this  Jurisdiction  that, 
when  a  public  highway  Is  taken  into  a  dty. 
It  becomes  ipso  focto  a  street  of  the  dty,  and 
that  the  eonstmetion  of  a  street  upon  sndt  a 
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highway  !■  not  a  reconstroctlon  of  It,  bnt  an 
original  construction.  Gernert  t.  City  of 
Lonimne.  156  Ky.  091,  1S9  S.  W.  1168. 

FurthermoTe,  in  snch  a  case,  a  city  ia  not 
liable  to  the  owiter  of  abottlnf  property  for 
damages  resulting  from  the  eitabllshment  of 
tlie  original  grade  of  a  street,  which  waa  a 
county  highway  constructed  on  a  different 
grade,  before  the  territory  was  taken  Into  the 
dty.  City  of  Owensboro  t.  Hope,  128  Ky. 
52»,  108  S.  W.  878,  16  li.  R.  A.  (N.  8.)  996; 
aty  of  Owensboro  v.  Singleton,  111  S.  W. 
284.  33  Ky.  Law  Bep.  775 ;  PhUpot  T.  Town 
of  TompkinsTille,  148  Ky.  611,  146  8.  W. 
1003 ;  Gemert  t.  City  of  LoolsTllle,  166  Ey. 
589,  159  a.  W.  1163. 

But,  erer  since  tiie  adoption  of  the  present 
OoDstitation,  this  court,  In  oonstming  section 
242  of  that  instrument,  has  held  that  dtles 
ara  liable  for  injuries  canaed  to  abutting 
property  by  the  changlpg  of  tlie  grade  of  a 
street  City  of  HmdOTBon  HcCIaln,  102 
Ky.  402;  48  8.  W.  70(M9  Ky.  Law  B«p.  1450, 
38  L.  B.  A.  840;  Barfleld  t.  Oleaaon,  111  Ey. 
401, 6S  8.  W.  9M,  28  Ky.  Law  Bep.  128;  Cas- 
fleU  T.  Board  of  CbnncilmeD  of  City  of  meho- 
lasrille,  134  Ky.  103. 119  S.  W.  788. 

Applying  these  roles  to  the  case  before  ua, 
ani^ant  Inslsta  fliat  the  ordtnanee  of  April, 
1911,  find  the  ori^nal  grade  of  the  street, 
and  that,  the  street  having  been  reconstruct- 
ed upon  that  grad^  and  not  n^fUgently,  ap- 
peDee  has  no  case.  On  the  other  hand,  ap- 
pellee Indsts  that  the  original  grade  of  the 
street  was  fixed  in  1899,  wfaoi  the  town  es-- 
tahUshed  the  grade  for  making  the  side- 
watlca^  as  abore  stated,  and  that  the  snbse- 
qnait  estabUahment  of  a  new  grade  by  the 
ordtauttace  of  April,  1911,  was  a  change  of  the 
grade  within  the  mle  heretofore  announced, 
KDd  makes  the  dty  liable  for  any  damage 
thereby  caused  to  appellee's  property. 

The  sidewalk  being  a  portion  of  the  street 
tod  subject  to  the  control  of  the  town,  it 
waa  as  necessary  to  establish  a  grade  for  the 
coutroctlon  of  the  sidewalk  at  the  expense 
of  the  property  owner,  as  it  was  for  the  con- 
Btractlon  of  the  street  The  one  necessarily 
iDcluded  the  other ;  and  the  act  of  the  town 
In  establldiing  the  grade  in  1899,  by  deslgna^ 
In?  the  crown  of  the  roadbo^  as  the  grade 
of  tile  street,  waa  as  much  the  establishment 
of  a  grade  as  if  It  had  been  fixed  by  a  stake 
driven  by  an  engineer.  In  either  case  the 
joade  waa  fixed  by  the  dty  and  with  refer- 
ence to  some  permanent  line  which  waa  to 
control  the  construction  of  sidewalk  and 
■treet,  respecttrely. 

We  are  of  opiidon  that  when  the  town 
thos  fixed  the  grade  of  the  street,  and  re- 
qnlred  Cody,  at  his  own  expense,  to  con- 
tract a  sidewalk  In  compliance  therewith, 
It  thereby  established  the  grade  of  the  street, 
and  that  the  grade  of  1911  was  a  change  of 
grade  under  the  rule  abore  referred  to.  The 
trial  court  so  ruled. 
W  2.  It  Is  insisted,  bowerer.  by  appellant. 


.  that  the  court  erred  lii  admitting  testimony, 
over  its  objection,  tending  to  show  that 
Cody's  houses  had  been  dampened  and  dam- 
aged by  water  flowing  over  his  lot  and  into 
his  cellars,  and  that  this  was  caused  by  the 
change  of  grade.  The  objection  to  this  tes- 
timony is  that  it  relates  to  special  damages, 
which,  it  la  claimed,  were  not  alleged  in  the 
petition. 

The  allegations  of  the  petition,  upon  this 
subject,  read  as  follows: 

"In  making  said  Improvement  to  conform 
to  said  grade,  said  defendant  caused  and 
procured  said  street  In  front  of  plaintiff's 
property  to  be  raised  from  3  to  4  feet  above 
the  grade  of  the  street  theretofore  existing, 
and  caused  and  procured  a  fill  from  8  to  4 
feet  high  to  be  made  along  and  in  front  of 
plaintiff's  property,  then  and  there  and 
thereby  rendering  the  Ingress  to  and  egress 
from  his  property  very  difficult,  and  thereby 
rendering  tlie  same  undesirable  for  dther 
residences  or  business  puiimses;  and  that 
said  lots  and  the  buildings  thereon  have,  by 
reason  of  the  change  of  the  grade  of  said 
street  and  the  making  of  said  Improvement 
to  conform  to  said  grade  as  changed,  been 
left  from  8  to  4  feet  below  the  level  of  the 
street;  that  said  street  in  tnmt  of  plalntifTs 
property  Is  Incomplete  and  unflntdied,  and 
plaintiff  has,  by  reason  of  tiie  acts  herein- 
before cmnplained  ot,  been  tmable  to  rent 
said  property,  and  has  lost  and  been  de- 
prived of  rental  and  Income  of  tiie  same  to 
the  ezt«it  of  |200t  and  the  market  value  ot 
said  property  has  been  thereby  Impaired  In 
tite  sum  of  I^JOOO,  In  all  to  the  damage  ot  the 
plaintiff  In  the  sum  of  92,200." 

It  wlU  thus  be  seen  that  the  petition  con- 
tains no  allegation  whatever  of  damage  to 
the  houses  by  watn,  or  dampness  caused  by 
water  flowing  into  the  cdlaza.  Tbe  trial 
court,  however,  admitted  the  proof  upmi  the 
theory  that  it  was  relevant  to  tbe  question 
of  loss  of  rents.  This,  however.  Is  hardly  a 
fair  Interpretation  of  the  petition,  dnce  It 
expressly  rested  Cody's  InabiUty  to  rent  his 
houses  "by  reason  of  the  acts  hereinbefore 
complained  of,"  and  he  had  only  complained 
of  the  change  of  grade  and  the  resulting 
"fill"  or  embankment,  which  affected  the  in- 
gress to  and  egress  from  his  property. 

In  Newman  on  Pleading,  page  438,  the 
rule  as  to  when  the  petition  should  allege 
special  damages  Is  stated  as  follows : 

"It  la  a  general  role  that  such  damages  as 
may  be  presumed  necessarily  to  result  from 
the  breach  of  a  contract  need  not  be  stated 
with  any  great  particularity  Id  tbe  petition; 
but  If  the  damages  be  not  necessarily  Im- 
plied, nor  the  extent  of  them.  It  will  be 
requisite  for  the  plaintiff  to  state  the  injury 
spedally  and  circumstantially.  In  order  to 
apprise  the  defendant  of  the  facts  Intended  < 
to  be  proved,  so  that  lie  may  be  prepared  to 
dispute  them,  or  else  the  plaintiff  will  not  be  j 
permitted  to  give  evldmce  of  such  damage 

j 
i 


Digitized  by 


204 


leO  SOUTHWESTEIBN  BBPOBTEB 


on  the  trlaL  li  the  dainagea  result  necessa- 
rily from  the  Injury  or  wrong  complained  of, 
they  are  called  general  damages,  and  wlU  be 
embraced  by  the  general  statement  of  the 
facts  and  the  demand  of  relief ;  but  If  such 
damages  he  the  natural,  although  not  the 
necessary,  result  of  Injury  or  breach  of  con- 
tract, they  are  termed  special  damages,  and 
must  be  specially  stated  In  the  petition." 

In  13  Cyc  page  176,  the  distinction  be- 
tween general  and  special  damages,  and  the 
necessity  of  alleging  special  damages,  Is 
stated  aa  follows: 

"Of  General  Damages.  Where  by  reason 
of  a  certain  wrong  or  from  the  breach  of  a 
contract  the  law  would  Impute  certain  dam- 
Agea  as  the  natural,  necessary,  and  logical 
consequences  of  the  acts  of  tbe  defendant, 
Buch  damages  need  not  be  specifically  set 
forth  In  the  complaint,  but  are,  upon  a  prop- 
er averment  of  such  breach  or  wrong,  re- 
coverable under  a  claim  for  damages  gener- 
ally. Hence,  where  a  willfol  wrong  is  com- 
mitted, evidence  of  matters  tending  to  ag- 
gravate the  damages,  when  necessarily  or 
legally  arising  from  the  act  complained  of, 
Is  admissible  without  special  averment" 

"Of  Special  Damages.  It  the  •  damages 
sought  to  be  recovered  are  those  known  as 
special  damages,  that  is,  those  of  an  un- 
usual and  extraordinary  nature,  and  not  the 
common  consequence  of  the  wrong  complain- 
ed of  or  implied  by  law.  It  is  necessary,  in 
order  to  prevent  surprise  to  the  defendant, 
that  the  declaration  state  specifically  and 
in  detail  the  damages  sought  to  be  recover- 
ed; and  an  omlraion  to  so  plead  cannot  be 
supplied  by  statements  in  a  bill  of  particu- 
lars. But  an  allegation  of  general  damages 
for  a  breach  of  contract  does  not  preclude 
an  allegation  of  special  damage  Incurred  In 
Iff«parlng  to  execute  the  same." 

The  role  Sa  well  settled  that  the  damages 
recovered  mnst  be  warranted  by  the  plead- 
ing, and  that  a  defendant  Is  entitled  to  know 
from  the  petition  the  character  of  the  Injury 
for  which  he  must  answer.  Evidence  of 
damages  fn»n  injury  not  moitloned  therein, 
or  for  whidtk  no  dalm  for  damages  Is  al- 
leged, or  for  whlcb  the  claim  has  been  aban- 
doned, cannot,  therefore,  be  admitted.  So, 
In  an  action  tax  personal  injury,  where  the 
plalntifC  describes  In  his  petition  the  dStter- 
eat  parts  of  his  body  which  he  datans  have 
been  Injured,  it  is  presiuned  that  this  Q>ec- 
Iflcatlon  covers  the  whole  cause  of  action, 
and  an  Injury  to  a  wholly  dlffWent  part  of 
the  body,  or  <tf  a  different  loss,  cannot  be 
shown.  Lb  &  N.  B.  B.  Oo.  V.  Beynolds,  71 
8.  W.  516,  24  Ky.  Law  Bep.  1402;  MaysvlUe 
&  Big  Sandy  B.  B.  Co.  v.  WiUl^  104  3.  W. 
1016,  31  Ky.  Law  Rep.  1261 ;  L.  &  N.  B.  B. 
Go.  V.  Boney.  108  S.  W.  343,  82  Ey.  Law 
Bep^  1326 ;  LoalsvUIe  Ballway  Go.  Oaugh, 
18S  Ey.  473,  118  8.  W.  270;  Blue  Grass 
Traction  Go.  ▼.  Ingl^  140  Ey.  404,  181  S. 


W.  278;  I.  a  H.  B.  Co.  v.  Beeler,  142  Ky. 
778,  136  S.  W.  305.  An  analogous  rule  has 
been  applied  to  auctions  of  damages  to 
property,  or  to  a  breach  of  contract  13  Cyc. 
184 ;  28  Cyc  1099. 

Under  this  familiar  rule  of  practice,  the 
court  should  have  rejected  the  testimony  of 
the  plaintiff  relating  to  tbe  damage  claimed 
to  have  been  caused  by  watw.  In  the  maimer 
above  stated. 

For  this  error,  the  judgment  is  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedlnga. 


BASSBTT  V.  ALLISON.t 

8AMB  V,  DEPOSIT  ft  SAVINGS  BANK. 

(Court  of  Appeals  of  Kentucky.   April  30, 
1914.) 

Biixs  AND  Notes  (|  520*)  —  Hxsounon  — 
Fbadd. 

In  an  action  on  notes  given  by  the  maimer 
to  the  president  of  a  bank,  and  transferred  to 
it  as  part  of  the  purchase  price  of  a  portion  of 
the  bank's  stock  sold  by  the  president  to  the 
maker,  evidence  held  to  warrant  a  finding  that 
the  sale  was  induced  by  fraudnlent  representa- 
tions by  the  bank's  president  aa  to  its  condi- 
tion, warranting  a  recoven  over  «nlnst  bim 
for  the  amount  of  the  maker's  liability  to  the 
bank. 

lEd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  IHg.  Sf  1818,  1832,  1836,  1837 ; 
Dec.  f)ig.  J  B20.*1 

Appeals  from  Circuit  Court,  Warren 
County. 

Actions  by  the  Bank  of  Woodbum  and  by 
the  Grayson  County  Bank  against  B.  E.  Alli- 
son and  B.  B.  Bassett,  In  which  Allison  fiUed 
a  cross-petition  against  Bassett  Also  action 
by  the  Deposit  &  Savings  Bank  against  B.  B. 
Bassett  The  actions  were  consolidated,  and 
there  was  jn<tement  In  favor  of  tbe  D^slt 
&  Savings  Bank  and  Allison  against  Baasett, 
from  whldj,  Bassett  aivcals*  Affirmed. 

IS.  M.  Logan,  Ora  D.  Haselip,  and  Hand- 
rigg  Sb  Haaelrlgg,  all  <^  Frankfort,  and 
Wrl^t  *  McBlroy,  of  Bowling  Green,  for 
appellant  T.  W.  ft  B.  0.  P.  Thomas  and 
Galloway  ft  AOlUken,  all  of  Bowling  Green, 
tor  appellees. 

HANNAH,  J.  The  f&cts  In  eadi  of  these 
two  cases  being  closely  connected,  the  cases 
were  coiuoUdatad  In  the  lower  court,  and 
the  evidence  was  talKU  as  a  whole.  They 
have  been  consolidated  and  .  heard  together 
In  this  court,  and  will  be  considered  In  one 
opinion. 

On  February  IS,  1909,  appellant,  Bassett, 
sold  to  appellee  Allison  60  iriiares  of  the  cap- 
ital stock  of  the  Deposit  ft .  Savings  Bank  of 
Bowling  Green  for  the  price  of  96,000,  tbe 
par  value  of  the  shares.  He  recdved  in  pay- 
meait  therefor  four  notes,  each  la  the  sum 
of  f 1,250,  and  due  In  6, 12, 18,  and  Si  months, 
respectlvtiy.  The  note  due  In  6  and  the  note 
due  In.  24  months  were  paid  about  the  time 
the  first  note  matured.   The  note  due  In  12 
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montltB  was  trantrferred  hy  BasMtt  to  the 
Bank  of  Woodbuni,  and  that  due  In  18 
months  was  assigned  by  Bassett  to  the  Gray- 
SOD  Ooimty  National  Bank.  The  said  banks 
soed  Allison  and  Bassett  upon  said  notes 
whta  same  were  not  paid  at  maturity,  and 
recDTeied  Jadgment  against  Allison  thereon. 
Id  tbaX  action  Allison  filed  a  cross-petition 
against  Bassett,  alleging  that  the  notes  sued 
tipon,  as  well  as  tbe  two  notes  theretofore 
paid  by  him  to  Bassett,  were  obtained  by 
false  and  fraudn1«it  npresentatlons  In  the 
sale  of  the  SO  shares  of  tbe  capital  stock  of 
the  D^oslt  &  Savings  Bank,  and  upon  bis 
CToas-petition  Allison  recoyered  a  Jadgment 
against  Bassett  in  the  sum  of  $5,000.  Bas- 
Ktt  ajveals. 

The  record  In  tbe  case  Is  volnminons. 
Within  the  limits  (rf  tills  opinion,  it  will  be 
poiislble  only  to  tondb  npon  the  salient  facts. 

Tbe  Deposit  &  Savings  Bank  was  a  com- 
parattvdy  small  Institution.  On  December 
31,  1908k  accordliv  to  the  report  made  by  It 
to  the  secretary  of  state,  Its  loans  and  dis- 
counts amounted  to  $39,363.27;  its  furniture 
and  fixtures  were  rained  at  $3,441;  its  real 
estate  at  ^IJBeSJZi;  and  it  had  In  cash  on 
band  and  due  from  oUier  banks  1^144.94. 
Ite  depodts  amounted  to  $88,014.70,  and  Its 
ewUal  stock  was  $1{^000.  Tbe  bank  had  no 
surplus.  Bassett,  Its  president,  had  been  In 
actire  chaise  of  the  bank  for  several  years. 
He  was  an  experienced  banker,  being  at  the 
same  time  president  of  the  Grayson  County 
National  Bank  at  L^tohfield,  and  a  director 
hi  the  Bank  of  Woodburn,  the  two  banks  to 
which  be  had  assigned  tbe  notes  sued  upon 
In  this  action ;  and  he  was  also  connected 
with  other  banks.  As  examples  of  his  bank- 
ing methods,  the  following  instances,  dis- 
closed upon  an  examination  of  the  books  of 
the  Deposit  *  Savings  Bank  hy  an  expert, 
are  glren: 

It  was  shown  that  In  the  individual  deposit 
account  of  Bassett  upon  the  books  of  the 
bank  an  error  of  $1,000  in  his  favor  was 
made  in  bringing  down  his  balance,  that  the 
balance  was  originally  $2,07132,  and  that 
this  was  changed  to  $3,071.32.  and  that  this 
change  was  made  In  his  own  handwriting. 
This  was  done  on  October  U,  1906 ;  on  Octo- 
ber 18, 1906,  the  books  show  that  a  check  was 
drawn  by  Bassett  and  paid  by  the  bank  In 
the  sum  of  $3,000. 

It  was  also  rttown  that  Bassett  gave  to  the 
Qrayson  County  National  Bank  a  check  for 
1500,  drawn  upon  the  Deposit  &  Savings 
Bank,  and  that  this  check  was  charged  to 
Bassett's  Individual  account  as  $6 ;  also  that 
a  check  drawn  by  Bassett  for  $260  was 
charged  to  Ma  account  as  $2.G0.  These  and 
raaoy  other  Intricacies  and  Irregularities  In 
tlie  Individual  account  of  Bassett  with  the 
bank  were  the  subject  of  an  action  by  the 
bank  against  blm  to  recover  an  amount  due 
by  Urn  to  tbe  bank,  wUcb  le  not  here  in- 
lolTed. 


Another  example  of  Us  banking  methods 
is  shown  in  the  case  of  Bassett  v.  Deposit  & 
Savings  Bank,  In  tbe  latter  part  of  this 

opinion. 

It  was  also  shown  that  at  one  time  Bassett 
borrowed  a  cashier's  check  from  the  Bank  of 
Woodburn,  and  deposited  same  to  his  credit 
in  the  Deposit  &  Savli^  Bank  in  order  to 
increase  the  amount  of  cash  on  band  for  the 
purpose  of  making  a  r^rt  or  statnnent  of 
the  condition  of  the  bank;  that  he  gave  In 
exchange  to  said  Bank  of  Woodbam  a  cash- 
ier's check  of  tbe  Deposit  ft  Savings  Bank, 
but  that  this  was  not  taken  into  account,  and 
afterwards  both  of  the  checks  were  destroyed. 

Allison,  to  whom  Bassett  sold  tbe  00  sbarea 
of  tbe  capital  stodt  of  the  De^KMdt  ft  Savings 
Bank,  bad  bad  no  banking  e^qierlence.  At 
the  time  of  said  tranaacttcm  Bassett  repre- 
sented to  Allison  that  the  condition  of  the 
bank  was  [nractlcally  the  same  as  on  Decem- 
ber 31, 10(^  when  tbe  abore^nentloned  state- 
ment was  made;  that  there  was  no  "bad" 
paper  in  the  bank,  and  only  $200  or  $800  of 
slow  paper.  Yet  It  was  shown  that  at  this 
time  the  report  was  padded  with  a  $3,200 
note  given  by  Bassett  to  the  bank,  and  cred- 
ited to  hla  account,  which  was  chai^d  back 
to  htm  after  that  report  was  made. 

Allison,  upon  bis  purchase  of  the  shares, 
became  president  of  tbe  bank,  and  took 
charge  of  Its  affairs.  There  were  no  losses 
Incurred  from  loans  made  after  Allison  took 
charge,  the  expenses  were  greatly  reduced, 
and  every  rffort  was  apparently  made  to  ef- 
fect the  rehabilitation  of  the  bank ;  but,  de- 
spite such  efforts,  within  a  year  It  was  found 
that  liquidation  was  inevitable,  and  that  it 
was  necessary,  In  order  to  conserve  the  Inter- 
ests of  all  concerned,  to  transfer  the  deposit 
accounts  to  the  Warren  State  Bank,  securing 
said  bank  by  a  transfer  of  such  cash  as  there 
was  on  hand,  and  by  a  transfer  of  the  loans 
and  discounts  in  so  far  as  they  were  accept- 
able to  the  Warren  Stote  Bank,  and  guaran- 
teeing the  latter  bank  against  loss  by  the  In- 
dividual undertaking  of  the  shareholders  of 
the  Deposit  ft  Savings  Bank,  whereupon  the 
latter  ceased  to  do  business. 

In  the  process  of  liquidation,  it  developed 
that  the  real  estate  carried  on  the  books  of 
the  bank  as  of  the  value  of  $1,366.24  was  in 
fact  worth  only  about  $760;  that  the  furni- 
ture and  fixtures  carried  on  the  books  of  the 
bank  as  of  the  value  of  $3,441  was  In  fact 
worth  $2,000;  that  the  loans  and  discount 
carried  on  the  books  of  the  bank  as  of  the 
value  of  $80,363.27  were  in  fact  not  worth  to 
exceed  $30,000;  while  the  deposits  shown  on 
the  statement  as  $38,044.70  were  In  fact  $4,- 
000  in  excess  of  that  amoimt.  There  were 
also  items  of  loss  and  depredation ;  but  those 
mentioned  are  sufficient  to  annihilate  the 
capital  stock  of  the  bank.  In  short,  despite 
a  prudent  and  conservative  management  of 
the  affairs  of  the  bank  until  liquidation  be- 
came inevitable,  and  deqtlte  a  prudent  and 
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conseiratiye  Uquld&tioii,  the  shareholders 
have  lost  practically  every  dollar  which  they 
bad  Invested  in  the  shares  of  &aid  bank.  The 
sworn  testimony  of  those  in  charge  of  the 
liquidation  as  to  the  necessity  for  such  acti<xi 
is  absolutely  uncontradicted,  and  their  good 
faith  in  that  transaction  Is  not  open  to  any 
serious  criticism.  There  was  ample  proof  in 
the  record  that  at  the  time  of  the  sale  of  the 
shares  by  Bassett  to  AUlson  the  shares  of 
the  bank  were  worthless.  The  chancellor  so 
found  and  held,  and  in  that  holding  this 
court  concurs. 

Relative  to  the  case  of  Bassett  r.  Deposit 
&  Savings  Bank,  it  appears  that,  before  Bas- 
sett sold  the  aforesaid  shares  to  Allison,  he 
was  the  owner  of  86  out  of  150  shares  of  the 
capital  stock  of  said  bank,  and  on  December 
1,  1908,  he  made  a  pretended  sale  to  each  of 
four  persons  of  5  shares  of  said  stock,  taking 
tbelr  notes  therefor  In  the  sum  of  $500  each, 
payable  to  the  bank,  which  notes  he  placed 
with  the  notes  of  said  bank,  with  the  shares 
attached  as  collateral,  taldng  credit  upon 
his  Individual  account  for  the  proceeds  of 
said  notes.  It  developed  that  these  sales  of 
shares  were  not  bona  fide,  and  that  they  were 
made  with  the  nnderstandlDg  and  agreement 
with  the  makers  of  said  notes  that  the  same 
should  not  be  enforced  or  attempted  to  be 
collected  from  them,  ^e  bank  sued  Bassett 
to  recover  the  $2,000  which  he  obtained  from 
It  by  tlila  tnuuactlon  and  oouverted  to  his 
own  we  out  of  the  timds  of  the  bank.  Upon 
a  trial  of  the  action,  fba  court  held  that  Bas- 
sett wrongfully  took  credit  fbr  the  proceeds 
of  said  notes,  and  gave  the  hank  judgment 
against  blm  for  the  amount  so  obtained,  and 
Banett  appeals  from  that  Judgment. 

The  ftror  parties  to  whom  the  shares  woe 
transferred,  and  whose  notes  were  taken 
with  the  shares  as  oollateral*  were  onanlmoas 
in  testUylns  that  fbia  tranaactlfni  was  bad 
at  tbe  sc^tation  of  Basaett.  and  tk>r  the  sole 
purpose  of  <AtalnlDg  the  use  of  their  names 
as  directors,  and  upon  the  understanding  that 
the  oQllectlon  of  aald  notes  wonld  not  be  en- 
fbrced;  and  it  appears  from  the  proof  that 
the  nu^ers  thereof  were  not  able  to  pay  said 
notes,  and  that  Bassett  knew  of  such  finan- 
cial condition. 

The  cashier  of  the  bank  thus  nUlvely  tells 
the  story  of  this  remarkable  banking  trans- 
action: "There  was  something  said  about 
making  a  report,  and  I  says,  'We  have  got  to 
have  somebody  sign  this  repott and  he  [Bas- 
sett] says,  'All  right,  I  will  get  some  direc- 
tors ;'  and  I  didn't  know  anything  about  what 
he  was  going  to  do,  and  he  brought  these 
notes  back,  and  attached  the  stock,  and  said, 
'Now,  we  have  directors.' "  Of  the  four,  one 
frankly  told  Bassett  he  was  insolvent,  two 
hav^  since  failed,  and  the  other  appears  to 
be  of  doubtful  solvency. 

The  shares  attached  as  collateral  to  these 
notes  were  Bassett's  own  shares;  but  the 


notes  were  made  payable  to  tlie  D^xwdt  ft 
Savings  Bank,  this  being  done  evidently  In 
order  that  Bassett  would  not  be  compelled  to 
indorse  them  himself  In  order  to  discount 
them  to  the  bank.  Nevertheless  the  notes 
were  Bassett's  notes  In  point  of  fact,  and, 
having  fraudulently  obtained  their  value 
from  the  bank,  the  bank  was  entitled  to 
recover  from  him  reimbursement  for  the 
amount  he  so  obtained.  The  chancellor  so 
held. 

Being  of  the  opinion  that  the  conclusions 
reached  by  the  chancellor  In  each  of  the  con- 
solidated cases  are  suroorted  by  the  facts, 
the  Jndgment  In  ea<di  of  said  cases  Is  af- 
firmed. 


CAMPBELL  V.  THOMPSON. 
(Court  of  Appeals  of  Kentucky.   May  S,  1914.) 

BOUNDABIBS  (t  3*)— ESTADUSHMENT  — COK- 
TBOL  OF  COUBSES  BT  FlXED  OBJECTS. 

Compass  courses  miist  yidd  to  fixed  ob- 
jects, and  this  is  especially  true  when  a  line 
controlled  by  fixed  objects  was  agreed  to  and 
has  been  acquiesced  in  for  over  30  years. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  fiS  3-41 ;  Dec.  Dig.  {  8.»] 

Appeal  from  Circuit  Court,  Nelson  County. 

Action  between  Ttaursa  V.  Campb^  and 
Thomas  Thompson.  Jndgment  for  Thomp- 
son, and  Campbell  appeals.  Affirmed. 

Boscoe  Vanova,  of  Pikeville,  for  appellant. 
Stratton  ft  St^henson,  of  Flkeville,  for  ap- 
pellee. 

NUNN,  J.  This  Is  a  controversy  between 
Thompson  and  Campbell,  Involving  a  bound- 
ary line.  Since  1846,  at  least,  the  land  adja- 
cent to  this  iMundary  line  has  belonged  to, 
and  teen  In  the  possession  of,  Thorapson  on 
the  one  side,  and  Campbell  on  the  other,  and 
their  respective  forbears.  Thompson's  chain 
of  title  goes  back  to  the  Seminary  patent  Is- 
sued In  182S,  while  Campbell's  goes  back  to  the 
CecU  patent  in  184S.  There  Is  not  much  dif- 
ference in  the  calls  of  the  two  patents,  end 
there  is  still  less  dlfTerence  In  the  amount  of 
land  In  controversy,  or  rather  the  value  of 
it  Only  one  witness  attempts  to  estimate 
the  quantity,  and  he  fixes  it  at  l^m  one- 
half  to  one  acre,.and  no  witness  ventures  an 
estimate  on  Its  value,  for  it  must  be  incon- 
siderable Variation  of  the  magnetic  needle 
accounts  for  some  of  the  difference,  and 
ignorance  of  the  old  owners  as  to  the  exact 
location  of  the  line  accounts  for  the  balance. 

The  location  of  a  poplar  tree  and  haw 
bush,  called  for  in  both  patents,  Is  undisput- 
ed. The  next  call  Is  a  white  oak,  and  its 
location,  while  not  agreed  to  by  the  parties 
here.  Is  established  by  ttae  proof,,  and  the 
subsequent  title  papers  of  both  parties  fix  It 
with  almost  absolute  certainty.  To  follow 
the  compass  calls,  however,  this  white  oak 
is  oat  of  line  some  hundred  feet  There  ia 
less  certainty  as  to  the  locatloii.  of  tibe  third 
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and  final  comer  inrolTed  in  the  dispute.  It 
U  farther  shown  that  the  line,  as  governed 
by  these  fixed  objects,  has  been  recognized 
as  the  true  one  for  at  least  SO  years,  and 
that  all  the  parties  and  their  predecessors 
in  title  hare  acquiesced  in  It  for  all  these 
years.  The  testimony  shows  that,  about  30 
years  ago,  the  then  owners,  not  being  certain 
as  to  the  location  of  the  line,  had  a  surveyor 
to  run  It,,  and  these  corners  were  located, 
and  a  partnership  fence  was  then  built  along 
most  of  it  This  fence  has  been  maintained 
by  the  adjacent  owners  without  any  real 
tnterrnptlon  from  that  time  until  this. 

The  appellant,  Thursa  Campbell,  acquired 
title  from  her  husband  by  deed  In  1906.  The 
calls  in  this  deed  plainly  recognize  the  fixed 
objects  above  referred  to,  and  the  agreed 
boundary  line  established  by  them.  A  short 
Ume  before  1910  the  appellant  liad  a  snrvey- 
or  to  run  the  old  patent  calls,  and,  discover- 
ing a  discrepancy  between  them  and  the 
agreed  line,  her  husband  tben  made  her  an- 
other deed,  and  the  boundary  Is  set  up  in 
It  to  conform  to  the  patent  calls.  This  is 
the  first  evidence  In  the  case,  and  there  la 
little  else  in  it,  to  indicate  that  she  or  ber 
predecessors  ever  claimed  other  than  the 
agreed  boundary  line. 

It  Is  too  plain  for  argument  or  citation  of 
aitthorlty  tliat  compass  courses  must  yield  to 
fixed  objects,  and  this  Is  especially  true  when 
a  line  controlled  by  fixed  objects  was  agreed 
to  and  has  been  acQuieeced  in  for  so  many 
years.  The  lower  court  properly  took  this 
view  of  It,  and  entered  a  judgment  fixing 
the  old  agreed  line,  as  controlled  by  the  fixed 
ohjects,  as  the  real  line  between  the  par- 
tle<t.  But  appellant  claims  that  the  Jodg- 
mejit  rendered  by  the  court  gave  appellee 
more  land  than  he  claimed  In  his  [>etitlon. 
A  reference  to  the  disputed  line,  as  set  up 
In  the  petition,  shows  that  it  is  fixed  In  the 
Judgment  of  the  lower  court  by  identical 
description,  80  it  appears  that  this  objection 
of  appellant  Is  not  well  taken. 

The  judgment  of  the  loww  oourt  is  there- 
fore affirmed. 


8CH00LFIBLD  et  al.  v.  PROVIDKNT  SAV- 
INGS LIFB  ASSCR.  SOCIETT. 
{Coart  of  Appeals  of  Kentucky.  May  6,  1914.) 

1.  LnoTATioN  or  Acnons  (I  87*>— Actions 

FOB  Fraud. 

Under  Kj.  St  f  2S15.  limiting  actions  for 
relief  on  the  ground  of  fraud  to  five  years  next 
after  the  cause  of  action  accrued,  and  section 
2519,  providing  that  such  cause  of  action  shall 
not  be  deemed  to  have  accrued  until  the  discov- 
ery of  the  fraud,  but  no  such  action  shall  be 
broQxht  ten  years  after  the  perpetration  of  the 
fraud,  a  cause  of  action  to  obtain  relief  from 
frand  is  not  barred  antU  five  years  after  the  dis- 
Gtnrtty  of  the  fraud,  but  In  no  event  can  suit  be 
brought  more  than  ten  yean  from  the  time  the 
fraud  was  perpetrated. 

I  Ed.  Note.— Por  other  cases,  see  Limitation 
of  Actions.  Cent  Dig.  H  182-186,  477;  Dec 
Dig.  I  S7.*l 

Tttrothw 


2.  LiiaTATioir  or  Aonoim  <|  87*)— BSLXEr 

FSOU  Fbaud. 

An  action  to  rescind  an  -insurance  contract 
and  recover  tbe  payments  made,  because  of  the 
agent's  misrepresentations  as  to  what  insurer 
would  receive  under  the  policy,  was  barred  with- 
in ten  years  after  the  alleged  misrepresentations 
were  made,  under  Ky.  St  |  2515,  providing' 
that  no  action  for  relief  from  fraud  shall  lie 
broQght  more  than  ten  years  after  tbe  perpetra- 
tion of  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions.  Cent.  Dig.  B  182-186,  477;  Dec. 
Dig.  I  37.*]  . 

3.  LnirrATioN  op  AanoviB  (S  100*)— Actions 
FOB  Feaud— Suspension  or  LiurtATioNa. 

The  payment  of  annual  premiums  would 
not  suspend  the  running  of  the  statate  of  lim- 
itations against  an  action  against  an  insurance 
company  for  resotssion  of  contract  of  insurance 
on  the  ground  of  misrepresentations  as  to  what 
insured  would  be  entiUed  to  receive  under  the 
policy ;  tbe  misrepresentations,  and  not  the 
payment  or  recript  of  premiums,  bring  the  fraud 
complained  of, 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  }}  328,  480-493 ;  Dec. 
Dig.  I  10O.»] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Common  Law  and  Equity  Division. 

Action  by  A.  W.  Schoolfield,  Sr.,  and  oth- 
.ers,  against  the  Provident  Savings  Life  As- 
surance Society.  From  a  judgment  for  de- 
fendant, ^alntlffB  appeal.  Affirmed. 

8.  D.  Boose  and  Jno.  I*  Bleb,  both  of 
Oovlngton,  for  ai^eUonta  Ernst,  Gaasatt  ft 
Cottle,  of  dudnnaU,  Ohio,  and  J.  Q.  W. 
Beckham,  of  Frankfort,  for  ai^«lW 

CABBOLL,  J.  In  May,  1891,  the  appeUee 
Insurance  company  Issued  a  policy  of  Insur- 
ance on  the  life  of  A.  W.  Scboolfleld,  Sr.*  tor 
$2,000,  payable  to  A.  W.  Schoolfield,  Jr.  In 
May,  1900,  by  agreonent  between  the  compa- 
ny, the  Insured,  and  the  bmefldajTi  the 
policy  issned  In  1881  was  takoi  np  and  a 
new  poller  Issued  In  its  place.  In  1912  tbe 
insured  and  the  benefldaiy  brought  this  suit 
against  the  company,  charging  that,  as  an 
Inducement  to  procure  the  surrender  of  the 
old  policy  and  the  acceptance  of  the  new  in 
Its  place,  through  its  agent  acting  therefor, 
tbe  company  represented  that  in  1911,  if  the 
insured  continued  to  promptly  pay  the  pre- 
miums, be  would  be  entitled  to  a  paid-up 
policy  of  $2,000,  or,  in  lieu  of  the  paid-up' 
policy,  to  $1,644,  the  cash  value  pf  the  pol- 
icy, and  $2,656  cash  In  addition  thereto,  prof- 
Its  and  dividends  accrued  on  the  policy,  less 
the  amotunt  of  a  note  due  by  the  insured. 
They  alleged  that  the  company  In  1911  fail- 
ed and  refused  to  perform  either  of  these 
representations,  and  sought  judgment  against 
It  for  the  amount  to  which,  according  to  the 
representations  of  the  agent,  they  were  en- 
titled. In  short,  they  sought  to  recover  on 
the  contract  as  the  agent  represented  it,  and 
not  on  the  policy  contract  as  It  was  written. 

In  an  amended  petition  the  plaintiffs  waiv- 
ed their  right  to  the  relief  sought  In  the  pe- 
tition, and,  upon  the  prcund  that  a  fiand  was 
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practiced,  a8ke<l  that  tbe  contract  of  Inanr- 
once  be  canceled,  and  tbat  tbey  hare  jadg- 
ment  for  tbe  amoant  of  the  annual  premiumB 
that  had  been  paid  on  the  new  policy  from 
1900  to  1911,  amounting  In  tbe  aggregate  to 
some  $1,600.  The  cause  of  action  was  rested, 
and  relief  sought,  upon  the  ground  that,  in- 
duced b;  tbe  frandnlent  and  false  repreaen- 
tatlona  of  the  agent  as  to  the  boieflts  that 
would  accrue  under  the  new  policy,  and 
which  representations  the  company  would 
not  perform,  they  were  Induced  to  accept  It, 
and  surrender  tbe  old  one,  and  pay  the  pre- 
ndnms  from  1900  to  1911. 

Tbe  lower  court  decided  that  tbe  ^aln- 
tlffs'  cause  of  action  was  barred  by  limita- 
tion, and  dismissed  the  petition  as  amended. 

Statli^  tbe  plaintUEs'  cause  more  fully, 
tbe  amended  petition  averred,  in  substance, 
that  the  agent  falsely  and  fraudnlmtly  rep- 
resented to  plaintUb  tbat  tbe  poll<^  contract 
provided,  and  the  company  would  pay,  at 
the  maturity  of  tbe  policy  in  1911,  provided 
all  premiums '  were  paid  tiiereon  as  therein 
stipulated,  the  sum  of  tl,B44,  tbe  cash  surren- 
der value  thereof,  and  in  addition  tbo-eto  the 
sum  of  91,249,  also  canceling  a  note  for  $867  y 
tbat  tb^  relied  upon  and  believed  these  false 
and  fraudulent  repreaentatlons  of  the  agent, 
and  did,  on  tiie  4tb  days  of  May,  Augiut,  and 
November,  In  tbe  year  1901,  and  on  tbe  4tb 
days  of  Februaiy,  May,  August,  and  Novem- 
ber of  each  year  thereafter,  for  a  period  of 
ten  years  from  the  date  of  May  4,  1901,  pay 
to  the  company  the  sum  of  $41.06  on  each 
of  Bald  dates  during  all  of  said  years  as  a 
premium,  paying  in  all  to  the  defendant  com- 
pany on  this  account  the  sum  of  $1,666.40 ; 
that  these  eeveral  sums  were  paid  to  tbe 
company  under  the  belief  and  In  full  con- 
fidence that  the  company  would,  at  the  ma- 
turity of  said  policy,  If  the  Insured  should  so 
long  live.  Issue  to  August  W.  Scfaoolfleld,  Jr., 
a  paid-up  policy  for  life  upon  the  life  of  tbe 
Insured  for  $2,000,  or  pay  to  blm  the  cash 
value  thereof,  to  wit,  $1,644,  and  pay  to  him 
the  additional  sum  of  $1,249,  and  cancel  the 
note  the  company  held  against  him  for  $867 ; 
that  when  they  made  demand  upon  the  com- 
pany for  the  payment  of  the  sums  due  on 
tbe  policy,  and  for  the  fulfillment  of  the 
provisions  thereof  as  they  were  represented 
by  tbe  agent,  they  were  for  tbe  flrat  time 
informed  tbat  the  company  contended  for  a 
material  and  different  constructloh  of  the 
terms  and  conditions  of  said  policy  from  that 
represented  by  the  agent.  They  prayed  for 
judgment  against  the  defendant  for  the  sum 
of  $1,666.40,  with  Interest  on  each  of  the  sev- 
eral sums  paid  defendant,  as  aforesaid,  from 
the  date  of  tbe  payment  thereof,  and  for  all 
proper  and  equitable  relief. 

In  other  words,  the  plalntiCFs  abandoned 
their  cause  of  action  for  an  enforcement  of 
the  contract,  and  elected  to  prosecute  tbe 
cause  of  action  set  up  In  their  amended  pe- 
tition, which  sought  a  rescission  of  the  con- 


tract and  the  recovery  of  tiie  annual  premi- 
ums paid,  upon  the  ground  that  the  Insured  j 
was  induced  to  accept  tbe  new  policy  and 
pay  the  premiums  from  1900  to  1911  the 
false  representations  of  the  agent  as  to  tbe 
terms  and  conditions  of  the  policy  and  what 
the  company  would  do. 

It  seems  that  the  company  was  willing  to 
perform  the  contract  according  to  its  terms 
as  written  in  the  policy,  but  was  not  willing 
to  perform  Its  terms- as  tb^  were  repres«it- 
ed  by  tbe  agent  who  secured  tbe  exchange  of 
the  policies;  while  tiie  insured  insists  that 
the  company  lAonld  carry  out  the  contract 
as  the  agent  represoated  It,  or  ^ae  return 
the  premiums  that  bad  been  paid  on  the 
faith  of  these  representations.  It  will  far- 
ther be  noticed  that  the  cause  of  action  la 
based  on  the  alteged  false  and  frandaleni 
representations  made  by  tbe  agent  in  1900 
tbat  induced  tbe  snrrender  of  tbe  old  and  the  ' 
acc^»tance  of  tbe  new  contract 

Section  asiS  of  the  Kentucky  StatutaS  pro- 
vides in  part  tbat  "an  action  for  relief  on 
tbe  ground  of  fraud  or  mistake  •  •  • 
shall  be,  commenced  within  five  yeiirs  next 
after  the  cause  of  action  aecmed" ;  and  sec- 
tion 2019  provides:  **Iii  actions  for  relief 
for  fraud  or  mistake,  or  damages  for  either, 
the  cause  of  action  shall  not  be  deemed  to 
have  accrued  until  tbe  discovery  of  the  frand 
or  mistake;  but  no  such  action  shall  be 
brought  ten  years  after  the  time  of  making 
the  contract  or  the  perpetration  of  tbe 
fraud.'* 

[i]  Under  these  statutes  a  cause  of  action 
to  obtain  relief  from  fraud  or  mistake  Is  not 
barred  until  five  years  after  the  discovery 
of  the  fraud  or  mistake,  but  in  no  state  of 
case  can  an  action  to  obtain  relief  be  brod^bt 
after  the  expiration  of  ten  years  from  the 
time  tbe  contract  was  made  that  Is  sought  to 
be  avoided  or  the  fraud  was  perpetrated 
from  which  relief  is  sought  The  fraud  re- 
lied on  In  this  case  to  authorize  a  rescission 
of  the  contract  was  perpetrated  In  1900, 
when  the  agent  by  the  alleged  false  repre- 
sentations. Induced  the  insured  to  accept  tbe 
new  contract  and  this  action  was  not 
brought  for  more  than  ten  years  thereafter; 
so  that  the  action  la  plaln^  barred  by  tbe 
statute,  unless  It  be,  as  argued  by  counsel, 
that  the  statute  was  not  put  in  motion  until 
1911,  at  which  time  It  Is  said  the  Insurance 
company  first  refused  to  execute  the  con- 
tract alleged  to  have  been  made  with  its 
agent  ai^d  which,  according  to  his  represen- 
tations, was  to  have  been  performed  by  the 
company  In  1911. 

We  had  before  us  in  Provident  Savings 
Life  Assurance  Society  v.  Withers,  182  Ky. 
541,  116  S.  W.  360,  a  case  that  cannot  weU 
be  distinguished  from  this,  and  it  seems  to 
us  controlling  authority  in  support  of  the 
Judgment  of  the  lower  court  holding  that 
the  statute  presented  a  bar  to  the  recovery 
of  the  relief  son^^t  hy  tiie  plaintUt  In  the 
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Witben  CSaae  it  appears  that  WltlierB  took 
oat  two  policies  in  the  company  In  1689.  In 
tan  be  exchanged  these  policies  for  two 
otber  policies  that  expired  in  1809.  Shortly 
before  1889  he  made  another  contract  with 
the  agent  of  the  company,  toy  which  two  oth- 
er policies  were  Issued  to  him  in  place  of  the 
old  ones,  and  In  October,  1906,  about  seven 
years  after  the  last  policies  were  d^vered 
to  him,  he  broQ^t  suit  against  the  company, 
cbarglnK  that  the  policies  he  then  had  did 
not  express  the  contract  as  it  was  represent- 
ed to  him  by  the  agent,  and  that  the  agent, 
by  fraud  and  misrepresentation,  bad  Induced 
blm  to  accept  policies  materially  different 
those  agreed  upon,  and  he  sought  to 
require  the  company  to  delirer  to  him  poU- 
des  such  as  the  agent  represented  had  been 
dellrered  to  him.  It  farther  appears  that 
ht  the  Withers  Case,  as  in  the  case  we  have, 
tb«  agent  made  representations  not  contain- 
ed In  thib  policy  contract,  and  that  upon  the 
tilth  of  these  representatioos  Withers  was 
iudaced  to  acc^  the  contract,  although  the 
contract  on  its  face  did  not  support  the  rep- 
Ksentatlons.  In  other  words,  in  the  Withers 
Case,  as' In  this  case,  the  insured  relied  on 
represents tions  made  by  the  agent,  iudepend- 
eot  of  and  not  contained  In  the  written  con- 
tract of  insurance.  And  in  the  Withers  Case, 
as  in  this  case,  an  effort  was'  made  to  obtain 
relief  from  the  fraud  practiced  by  the  agent 
But  in  the  Withers  Case  the  court  said: 
"^e  kept  the  poUdes  until  he  brought  this 
aolt  on  October  17,  1900,  or  about  seven  years 
after  the  policies  were  delivered  to  him.  He 
canoot  now  say  that  he  has  not  Accepted  the 
policies,  for  he  kept  the  policies  and  r^- 
larly  paid  the  premiums.  By  the  statute 
the  policy  is  the  sole  measure  of  the  compa- 
ny's liability.  We  have  held  In  several  cases 
that  nothing  outside  of  the  policy,  such  as 
the  application  or  other  prior  contract,  can 
be  pleaded  by  the  company  to  modl^  Its 
liability  under  the  contract  The  statute  is 
for  the  protection  of  both  the  company  and 
the  policy  holder.  Preliminary  contracts 
previous  to  the  imal  of  the  poller  can  be 
shown  by  neither  to  d^^t  its  operation. 
'  *  *  The  plaintiff  cannot  have  relief  un- 
der  the  miedal  contract  relied  on,  because 
Out  wM  merged  in  the  poUt^;  and  he  can- 
not now  have  the  policies  corrected  for  fraud 
or  mistake  because  the  aetUm  is  not  brought 
vltUn  fire  years  after  the  perpetration  of 
tbe  fraud  or  the  making  of  the  mistake,  and 
•fter  be  knew  or  by  ordinary  diligence  should 
bave  known  tt  He  had  flie  poUdes.  He 
could  haT^  lookea  at  them  at  any  Ume.  He 
cuBot  accept  them,  and.  after  keeping  them 
(or  sevoL  years,  and  after  the  time  has  ex* 
Pind  wMdn  wUdi  be  might  bare  had  tbe 
Potidet  oorrected  for  fraud  or  mistake,  have 
nUtf  in  etpilty.  To  do  this  would  be  to  en- 
oouage  or  reward  snplneness ;  and  it  would 
to  establlab  a  rule  that  would  deatroy  the 
nine  of  writ^  contiaeta.* 
iq6  8.W.-14 


It  Is  conceded  that  tbe  Withers  Case  would 
be  controlling  here,  if  It  were  sought  to  re- 
quire the  company  to  perform  the  contract 
as  represented  by  the  agent;  but  it  la  in- 
sisted that  the  relief  here  sou^t  is  not  a  per- 
formance of  the  contract  but  a  rescission, 
and  a  return  of  the  premiums  that  were 
paid.  It  is  farther  argued  that  the  fraud  In 
this  case  was  not  discovered  until  1911,  at 
which  time  the  representations  made  by  the 
agent  were  to  be  performed,  and  therefore, 
as  the  action  was  bpught  In  1912,  the  stat- 
ute does  not  present  a  bar  to  the  recovery  of 
the  premiums  paid  within  ten  years  prior  to 
the  institution  of  tbe  action. 

[2]  The  fault  of  this  argument  is  that  it 
overlooks  or  ignores  the  fact  that  the  alleg- 
ed fraudulent  transaction,  from  which  it  is 
sought  to  obtain  relief,  occurred  when  the 
represmtations  of  the  agent  were  made  in 
1900.  It  was  in  1900  that  the  fraud,  if  any, 
was  practiced.  It  was  then  that  the  false 
representations,  If  any,  were  made  that  in- 
duced the  insured  to  eurrender  the  old  and 
acc^t  the  new  contract  No  misleading  or 
frauduloat  representations  of  any  kind  were 
made  after  1900.  It  was  the  fraudulent  rep- 
resentations thw  made  that  induced  the  in- 
sured to  continue  until  1911  to  make  the  pay- 
ments he  now  sedcs  to  recover,  and  we  think 
bis  cause  of  action  accrued  In  1900,  and  was 
peremptorily  barred  In  ten  years  thereafter, 
and  before  the  institution  of  this  suit 
Whether  it  was  barred  in  five  years  it  la  not 
necessary  to  decide,  aa  the  teoryear  statute 
is  certainly  applicable. 

[1]  We  do  not  think  tbe  payment  ol  the 
annual  premiums  had  the  effect  of  suspend- 
ing the  running  of  the  statute  as  long  as 
they  were  paid,  or  until  tbe  company  refused 
to  perform  tbe  written  coi^raet  aa  it  was 
repres^ted  by  the  agmt  It  was  the  repre- 
sentations of  ^  agnt,  and  not  tbe  paymoit 
or  recdpt  of  the  premiums,  that  coostitated 
ttM  fraud  complained  of.  Tbe  premiums 
paid  were  those  that  Ihe  contract  provided 
for,  and  the  agent  did  not  attonpt  to  make 
any  representations  concerning  them,  except 
to  a^  that  if  they  were  paid  as  sttpolated 
in  tbe  written  contract,  tbe  Insured  wouM 
receive  certain  benefits  in  excess  of  those 
provided  for  in  the  written  contract  Under 
these  drenmBtances,  tbe  paymeot  of  tiie  pre- 
miums, according  to  tho  averments  of  the 
petition  merely  followed  tbe  fraud  as  a  re- 
sult of  it 

In  Fox  V.  Hudson,  150  Ey.  115,  150  B.  W. 
49,  we  bad  a  question  very  similar  to  this. 
In  that  case  it  appears  that  in  1893  Mrs. 
Pox,  who  had  a  note  for  $2,000  against  the 
Hudsons,  was  a  party  to  an  agreemoit  with 
them  by  which  their  property  was  turned 
over  to  a  trustee  for  the  payment  of  their 
debts,  and  acting  under  this  contract  the 
trustee  dia|>osed  of  tbe  pn^rty  and  dis- 
tributed tt  among  the  creditors,  including 
Mrs.  Fox.   In  1906  Mrs.  Fox  brought  this 
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eult  against  tbe  Bndsona  to  recover  the 
amoant  of  ber  note,  less  certain  credits  that 
had  been  paid  by  tbe  trustee^  To  this  suit 
the  HudsoDB  answered,  relying  on  the  con- 
tract made  in  1893  and  its  full  performance. 
Mrs.  Fox  sought  to  rold  this  defense  on  the 
ground  that  she  was  induced  to  enter  into 
It  by  the  false  and  fraudulent  representa- 
tions made  to  her,  upon  which  she  relied, 
that  all  of  the  property  of  the  Hudsons 
would  be  turned  over  for  the  benefit  of  their 
creditors,  when  in  fact  It  was  not,  and  that 
within  five  years  before  the  institution  of  her 
suit  tbe  Hudsons  had  received  several  thou- 
sand dollars  Insurance  money,  to  a  part  of 
which  she  was  entitled.  To  this  pleading  the 
statute  of  limitation  was  interposed,  and 
In  holding  that  tbe  statute  presented  a  good 
defense  it  was  said:  ''Appellant's  pleadings 
Show  that  the  fraud,  If  any  there  was,  was 
perpetrated  in  1893,  when  the  contract  of 
that  date  was  entered  Into,  and  this  action 
to  obtain  relief  for  that  fraod  was  not  In- 
stituted until  more  than  eleven  years  aft- 
erwards. •  •  •  Counsel  for  appellant 
Seeks  to  avoid  the  effect  of  this  statute  by 
showing  that  tbe  insurance  money  was  not 
actually  collected  by  Hudson  until  1903, 
or  some  two  years  before  the  institution  of 
the  action.  But  this  circumstance  does  not 
help  appellant  It  is  not  at  all  material 
when  the  money  was  paid ;  tbe  only  question 
Is,  when  was  tbe  fraud  practiced?  and  this 
question  is  answered  by  the  pleading,  aver- 
ring that  it  was  practiced  in  1893,  when  the 
contract  was  made." 

Tbe  case  of  Metropolitan  life  Ins.  Co.  v, 
Blesch.  58  8.  W.  436,  22  Ky.  Law  Rep.  D30, 
Is  relied  cn  by  counsel  for  appellant,  but 
we  do  not  think  it  applicable.  Tbe  Blesch 
Case  was  an  action  to  recover  money  paid 
under  a  mistake  of  law.  It  seems  that  tbe 
beneflciary,  under  a  mistake  of  law,  was  in- 
duced to  and  did  take  out  insurance  upon 
tbe  Ufe  of  ber  father,  which  contract  of  in- 
surance was  void  from  the  beginning,  but 
that  In  ignorance  of  this  fact  she  continued 
to  pay  tbe  premiums  on  It  for  a  number  of 
years,  until  she  discovered  the  f&ct  that  the 
policy  contract  was  void,  and  upon  making 
this  discovery  she  bronght  suit  to  recover 
back  the  premiums  paid.  In  holding  that 
she  conld  recover,  the  court  said:  "It  is 
admitted  and  abundantly  proven  tha^  appel- 
lee took  out  the  polity  of  Insnrance  In  ap- 
pellant's company  on  the  Ufe  of  her  tether 
without  his  knowledge  or  consent.  It  la 
eqaally  well  established  that  she  was  In- 
duced to  do  so  by  the  r^resentatlon  ot  ap- 
p^lant'a  agmt  that  In  no  contingency  would 
she  lose  the  money  paid  thereon,  and  there 
Is  no  evidence  that  she  was  avare  that  this 
character  of  Insnrance  was  against  public 
policy,  and  that  It  was  one  of  the  niles 
and  regulations  of  appellant's  company  that 
audi  Insurance  would  not  be  Issued,  and 


that  premiums  paid  thereon  would  be  for- 
feited to  tbe  company.  •  •  •  It  has 
been  repeatedly  announced  that  'no  princi- 
ple is  more  conclusively  settled  in  this  state 
than  that,  when  money  has  been  paid 
through  a  dear  and  palpable  mistake  of  law 
or  fact,  essentially  affecting  tbe  rights  of 
the  parties,  which  in  law,  honor,  or  con- 
science was  not  due  and  payable,  and  which 
ought  not  to  be  retained  by  the  party  to 
whom  it  was  paid,  it  may  be  recovered  back.* 
•  •  •  It  is  perfectly  clear  from  tbe  evi- 
dence that  appellee  paid  tbe  weekly  premi- 
ums upon  the  policies  issued  to  her  upon 
the  life  of  her  fftther  each  week  for  12 
years,  under  a  conviction  that  she  held  an 
ffliforceable  contract  against  appellant,  and 
this  brings  her  claim  within  the  rale  an- 
nounced In  these  dedslons." 

Tbe  radical  difference  between  that  case 
and  this  condsts  in  the  fact  that  in  tbe 
Blesch  Case  the  plaintiff  was  allowed  to 
recover  back  premiums  paid  under  a  mistake 
of  law  upon  a  policy  that  was  void  from  the 
beginning,  and  upon  which  the  company  was 
at  no  time  bound  to  pay  anything,  while  in 
this  case  there  was  at  all  times  a  ^alid  and 
subsisting  contract  between  the  parties.  It  Is 
not  claimed  here  that  the  policy  contract 
was  void  or  nonenforceable.  or  that  the  in- 
sured would  not  receive  tbe  benefits  stipulat- 
ed in  the  policy.  The  relief  Is  sought  sole- 
ly on  the  ground  tbat  in  the  policy  contract 
the  company  did  not  agree  to  do  all  that  tbe 
agent,  independent  of  tbe  written  contract, 
represented  tbat  it  would  do.  The  fraud  was 
not  in  the  written  contract  of  Insurance, 
but  In  the  representations  made  by  tbe 
agent;  and  we  think  tbat  this  action  to  ob- 
tain relief  on  account  of  this  fraud  was 
barred  before  the  action  was  instituted,  and 
therefore  tbe  Judgment  of  tlie  loxrex  court 
should  be  affirmed. 


THOMPSON  V.  McATEE'S  ADM'X, 

(Court  of  Appeals  of  Kentucky.   Blay  7.  1014.> 

Appeal  and  Ebbob  (|  782*)  —  Disuubax.  — 
Grounds— Want  of  Jubisdiction. 

Under  Ey.  St  i  950,  providing  that  no  ap- 
peal shall  be  taken  to  the  Court  of  Appeals 
froQi  a  judgment  for  Che  recover;  of  money  or 
personal  property  if  the  value  In  coatroversy 
be  lefls  tban  $200,  exclusive  of  interest  ana 
costs,  an  appeal  will  be  dismissed  where'  the' 
record  shows  that  the  priocipal  sum  claimed  to 
be  due  from  an  admioistratrlz  is  less  tban 
(200 ;  the  appellants  remedy  b^ng  an  action  to 
enforce  the  award  or  to  set  it  aside. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3123,  8124;  Deb  Dis.  I 
782.*J 

Appeal  fnnn  GircnitCoart,  Mason  Goonty. 

Action  between  J.  J.  Thompson  and  B. 
McAtee's  administratrix.  From  a  Judgment 
for  the  administratrix,  Thompson  appeals. 
Appeal  dismissed. 
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J.  IL  OotUnfl^  of  Maynme,  for  appeUant 
WortMiistui  *  Cochran,  of  UayBTllle^  for 
appeUee. 

O&RROLL,  J.  Bectton  950  of  the  Ken- 
todcjr  Statntea  prorldea  tbat:  "No  appeal 
shall  be  taken  to  the  Oonrt  of  Aiveala  from 
a  Jadgnient  for  the  recovery  of  money  or 
personal  property.  If  the  value  In  eontiroTeray 
be  lesa  than  two  hundred  dollara,  exclnslre 
of  Interest  and  cost  *  •  • .» 

According  to  the  aeanty  record  before  vb, 
taking  the  exceptions  filed  to  the  award  as  a 
basis,  It  appoirs  that  the  principal  sum  alleg- 
ed to  be  due  by  the  appellee  to  the  api>el]ant 
to  only  $187.47.  Therefore  the  amount  In 
controreray  Is  not  snffldent  to  confer  Jaris- 
dtetlon  on  tUs  court 

Tbe  appellant  must  obtain  whatever  relief 
be  Is  entitled  to  In  an  action  to  mforoe  the 
award  or  to  set  it  aside. 

The  appeal  Is  dtsmiased. 


ALLEN  V.  AIXEN.t 
(Court  of  Appeato  of  Eenta^.  Maj  7,  lftt4.) 

L  HUSBAITD  AWD  WlFE  (i48*>— ADVARCXS  BT 
UL'SBAND— SUPPOBT  OF  WIR'B  GBILDBEN. 
A  huabaad  cannot  recover  from  bis  wife, 
in  a  divorce  action  by  her,  for  Bums  paid  dur- 
iag  the  marringe  for  the  maintenance  of  the 
wue'i  small  children  by  a  former  baeband,  and 
for  medical  attention  and  funeral  expenaes  for 
one  of  them,  and  for  the  maintenance  of  the 
wife's  live  stock,  in  abBence  of  a  contract  by 
the  wife  to  pay  for  such  serrices. 

TEd.  Note.— For  other  casea,  see  Husband  and 
ITife,  Cent  Dig.  1  226i  Dec  Dig.  f  43.*] 

2.  WOIK  AND  LABOB  (I  7*)  —  lUFUBD  COH- 
TBACTS— Sbbvices  Bktween  Beutiveb. 

Personal  services,  as  well  as  board  and 
lodfinx  and  other  neceasariea,  rendered  and 
for^wied  to  near  relatives  are  deemed  gratui' 
tout.  In  Absence  of  an  ezpresa  contract  to  pay 
therefor. 

lEd.  Note.— For  other  cases,  see  Work  and 
Ubop.  Cent.  Dig.  8S  11^-22;  Dec.  Dig.  {  7.*] 

3.  Contracts  (5  28*) — Peoop— Conteacts  Be- 
tween Relatives. 

Stricter  proof  is  required  of  a  contract  be- 
tween near  relatives  to  pay  for  personal  aerv- 
icfB,  etc.,  rendered  In  the  family  than  is  re- 
quired to  prove  ordinary  contracts. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dip.  §§  1S»-140,  1755,  17S2-1784,  1785M,, 
1820.  1821;  Dec  Dig.  S  28.*] 

Appeal  from  Circolt  Court,  Magoffin  County. 

Action  by  Samantha  Allen  against  William 
Allen,  In  which  defendant  filed  a  counter- 
daim.  From  a  Judgment  for  plaintiff,  and 
■gainst  defendant  on  his  counterclaim,  de- 
fendant appeals.  Affirmed. 

D.  D.  Sublett,  of  Salyersville,  for  appel- 
lant 

BANNAH, '  J.  Bamaotlia  Allen,  then  a 
widow  with  two  small  children,  was  married 
to  William  Allen  in  1909.  On  September  13, 
1912,  she  Instituted  in  the  Magoffin  drcnlt 
conrt  an  action  against  vniUam  Allen  seek- 


ing a  divorce,  and  aaked  the  court  to  require 
the  defendant  to  restore  to  h^  a  light  bay 
horse,  a  mare  and  colt»  a  cow,  an  organ,  and 
some  furniture,  which  ahe  claimed  as  her 
separate  estate.  The  defendant  filed  an  an- 
swer and  connterclalm,  alleging  fault  upon 
the  part  of  the  plalnticr,  and  asking  himself 
for  a  divorce  from  her,  and  seekli^  to  be  ad- 
judged a  lien  upon  tl»  property  of  plaintiff 
in  his  possession  in  aatlsfactton  of  a  sum  al- 
leged to  be  owing  by  plaintUE  to  him  for  the 
care  and  maintenance  of  the  plaintUTB  two 
smaU  children  and  certain  other  expendi- 
tures made  by  him  during  the  existence!  of 
the  marriage  relation  in  the  way  of  pay- 
ments tor  medical  attentkm  and  burial  ex- 
penses of  one  of  plalntHTs  said  children,-  and 
for  the  maintenance  of  plalntlfrs  live  stock. 
13ie  chancellor  awarded  the  defendant  a  di- 
vorce, but  ordered  that  he  restore  to  plaln- 
tiff  the  property  mentioned  and  claimed  by 
her  as  her  separate  estate;  and,  from  that 
Judgment,  defendant  appeals,  Inristlng  that 
the  chancellor  erred  In  allowing  him  no  re- 
covery upon  his  countendalm  for  the  expen- 
ditures moitloned. 

[1]  While,  under  the  evidence  shown  lii  the 
record,  the  chancellor  no  doubt  would  have 
been  glad  to  have  granted  to  the  defendant 
some  of  this  relief,  yet  It  Is  a  well-establish- 
ed rule  of  law  tbat,  where  there  Is  no  proof 
of  a  contract  to  pay  for  services  and  dls- 
buraementa  such  as  constltate  the  claim  of 
defendant  against  plaintiff  herein,  there  can 
be  no  recovery  thereof, 

[2, 3]  In  the  case  of  near  relatlyea.  or  mem- 
bers of  the  same  family  living  tc^ether  as 
one  household,  the  law  r^rda  personal  serv- 
ices rendered  and  board  and  lo^^tog  and  oth- 
er necessaries  and  comforts  furnished  as 
gratuitous,  and  no  recovery  theretor  can  be 
had,  unless  an  express  contract  be  proved: 
and,  to  establish  such  a  contract,  stricter 
proof  is  required  tiian  in  the  case  of  an  or^ 
dlnary  contract  Boiling  r.  Boiling's  Adm'r, 
146  Ky.  818,  142  S.  W.  387.  Ann.  Gas.  191SC, 
806,  and  cases  therein  collected. 

There  was  no  such  contract  proven  in  this 
case,  and  the  chancellor,  therefore,  proper- 
ly declined  to  adjudge  defendant  anything 
upon  the  claim  mentioned. 

Judgment  affirmed. 


SHIELDS  V.  NEAL. 
(Conrt  of  Appeals  of  Kentucky.   May  S*  1914.) 
1.  Death  (|  104*)— Actions  fob  Gausiho— 

INSTBUCTIO  NS— titELF-DXEBHSX. 

In  a  civil  action  for  the  wrongful  hilling 
of  plaintifTa  hashand,  evidence  that  there  had 
been  trouble  befween  the  deceased  and  the  de- 
fendant, that  they  had  an  altercation  In  a  bank 
shortly  before  the  kiUinK,  at  which  time  de- 
ceased had  threatened  to  sill  defendant  and  had 
nsked  him  to  come  outside  to  shoot  it  out  or 
fight  it  out  in  any  way  he  chose,  that  shortly 
thereafter  deceased  and  defendant  met  on  the 
street  and  deceased,  after  applying  a  vfle  efi- 
tbet  to  defendant,  started  toward  him  with  his 
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cane  opraiscd  In  a  stiiUog  position,  and  was 
■tiU  advanciDC  npon  him  at  the  time  tiie  ahot 
was  fired,  not  tuilj  Joatiflea  bat  regulrea  the 
court  to  cfra  an  Uutmction  <m  the  rlcnt  of  aelf- 

defenae. 

[Ed.  Note.— For  other  caaea,  aee  Death.  Cent 
Dig.  U  142-148;  Dec  Dig.  |  104.*] 

Z.  DxATH  (}  21*1— Acnons  VOB  CAOaxiro— Dk- 

lEHSBS— SBLT-DBrensx. 

One  la  not  Jaatlfied  in  taUng  haman  life  In 
order  to  defend  himaelf  againat  alight  violence, 
but  there  must  be  a  reasonable  apprebension  of 
death  or  great  bodily  harm. 

[Ed.  Note. — For  o^er  caaea,  see  Death,  Cent 
Dig.  H  23,  80-32;  Dec.  Dig.  {  21.*1 

a.  AFPKAI.  ARD  EBBOB  (|  1064*)— HARMLESS 

EsROB—lNGrrBnoxzoHa— utUATEBiAL  Ebbobb. 
In  a  dvil  action  for  the  killing  of  plaintiif'e 
hnaband,  an  inatructlon  that  if  the  defendant  in 
good  faith  believed,  and  had  reasonable  grounds 
to  believe,  that  hia  life  was  then  in  danger  or 
that  "hia  person  was  in  danger  of  Tiolence"  at 
the  hands  of  deceaaed,  he  vraa  jnatlfled  in  kill- 
ing the  deceased,  was  not  prejudicial  as  au* 
thorizing  the  taking  of  life  in  defense  against  a 
slight  violence,  since  it  could  not  have  given 
the  jury  to  understand  that  defendant  was  jus- 
tified it  he  reasonably  beUeved  the  deceased 
was  goin^  to  inflict  only  a  slight  or  Inconse- 
quenaal  injury  upon  him. 

[E]d.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  4219,  mi-42£4;  Dec. 
Dig.  1 1064.*! 

Appeal  from  Circuit  Court,  Nelson  Connty. 

Action  by  Dora  Shields  against  Preston 
NeaL  Judgment  for  the  deffendant;  and 
plaintiff  appeals.  AflSnaed. 

O'Doherty  A  Yonts,  of  IjOulsTllle,  for  appel- 
lant. Jotan  A.  Fulton  and  Nat  W.  Halstead. 
botb  of  Bardstown,  for  aroallee. 

HANNAH.  J.  [1]  On  September  29,  1911. 
Preston  Neat  shot  and  kUled  Dr.  A.  M. 
Shields  In  Chaplin,  Nelson  County.  His  wid- 
ow thereupon  Instituted  this  action  in  the 
Nelson  circuit  court  to  recover  damages  from 
Neal  for  said  killing,  under  section  6,  Ken- 
.tacky  Statutes.  Upon  a  trial  of  the  action, 
a  Jury  returned  a  verdict  in  favor  of  the 
defendant;  aud  from  the  Judgment  thereon 
entered  this  appeal  is  prosecuted,  the  only 
ground  presented  by  the  record  for  a  rever- 
.sal  of  the  said  Judgment  being  error  of  the 
court  in  Instructlug  the  Jury. 

The  instruction  complained  of  Is  as  fol- 
lows: "No.  '2.  The  court  Instructs  the  Jury 
that  if  they  believe  from  the  evidence  that, 
at  the  time  the  defendant  shot  and  killed  A. 
M.  Shields,  he  then  in  good  faith  believed, 
and  had  reasonable  grounds  to  helieve,  that 
his  life  was  then  in  danger,  or  that  his  per- 
mit was  then  in  danger  fn>m  violence  at  the 
hands  of  said  Shields,  and  that  defendant 
had  DO  apparent  and  safe  means  of  protect- 
ing his  own  life  and  person  but  by  shooting 
said  Shields,  then  the  law  is  for  the  defend- 
ant, and  the  Jury  should  so  find."  Appellant 
Insists  that  this  instruction  Is  not  authorized 
by  the  evidence,  and  that  it  la  not  In  proper 
A>rm. 

It  appears  from  the  evidence  that  appellee, 
Neal,  and  Rev.  P.  G.  Eversole  weift  tnistees 


of  the  estate  of  EUlott  Hontdmi,  vlildi  e»- 
tate  oonslBted  of  reel  and  penonal  ^qperty 
and  was  a  large  one.  Previous  to  the  killing, 
Eversole  and  Neal,  under  an  order  of  court, 
sold  one  farm  and  some  personal  property 
thereon,  at  pubUc  auction  on  November  15, 
1910,  at  which  sale  Dr.  Shields  become  the 
purchaser  of  said  farm  tax  the  sum  of  in.7,- 
996.  Appellee^  Neal,  either  for  the  protectloa 
of  Uie  estate  oc  as  a  bona  fide  bidder,  under 
an  arrangemMit  with  the  auctioneer,  made 
secret  bids  at  this  sale  of  the  farm.  Shields 
afterwards  discovered  this,  uid  claimed  that 
by  sudi  acttoq  of  Neal's  he  was  forced  to 
pay  for  the  farm  mnch  more  than  he  would 
otherwise  have  been  compelled  to  pay  there- 
for; and  he  seems  to  have  become  inooiaed 
at  Neal,  and  made  disparai^  remaps  about 
him  in  regard  to  It  At  said  sale.  Shields 
also  became  the  purchaser  of  some  com, 
which  had  not  then  been  gathered,  but  which 
was  to  be  afterwards  gathered  and  dellTered. 
The  price  was  fixed,  but  no  settlement  could 
be  then  made,  as  the  qoanUty  was  not  then 
known.  There  was  on  the  farm  a  large  iron 
kettle,  on  a  platfbrm  near  the  dstem,  which 
had  been  used  for  watering  stock,  though  It 
was  not  a  fixture  thereon.  This  kettle  was 
not  sold  or  offered  tm  sole  separately,  and, 
after  the  sale.  Shields  Calmed  that  on  ac- 
count of  the  use  vrtdcb  had  theretofore  been 
made  of  It,  it  waa  incloded  In  his  purchase 
and  went  wltti  the  farm.  Eversole  had  this 
kettle  removed  from  the  farm,  and  Shields 
spoke  to  Neal  about  it,  claiming  It  should  be 
returned  or  that  he  should  have  a  credit 
In  the  som  of  $S  for  It  upon  the  amount  he 
owed  the  estate.  Neal  would  neither  agree 
at  the  time  to  return  the  kettle,  nor  to  al- 
low the  credit  of  $6,  but  told  Shields  he 
would  see  Eversole,  and  they  would  arrange 
to  settle  the  matter  in  some  way. 

Eversole  lived  at  Richmond;  Neal  lived 
at  Shakertown,  In  Mercer  county;  and  Dr. 
Shields  lived  in  Chaplin,  in  Nelson  county. 
On  the  morning  of  the  killing,  Neal  and 
Eversole  went  to  the  home  of  Dr.  Shields, 
for  the  pnriwse  of  making  a  settlement  con- 
cerning the  com,  which  had  theretofore  been 
delivered.  They  drove  to  Chaplin  in  Neal's 
buggy,  hitching  same  at  a  telephone  pole 
near  where  the  killing  was  later  done.  Aft- 
er  some  preliminary  talk  at  Shields*  house, 
the  three  started  for  the  bank,  which  was  a 
Ediort  distance  around  .  the  comer  from 
Shields*  residence.  On  the  way  to  die  bank, 
in  passing  Neal's  buggy,  Neal  stopped  to  ar- 
range the  storm  apron;  Shields  and  Ever- 
sole  proceeding  on  to  the  bank.  On  arriving 
at  the  bank,  Eversole  requested  the  cashier 
to  give  him  a  note  which  he  had  previously 
requested  the  cashier  to  make  out,  saying  In 
the  presence  of  Shields  that  Shields  was  go- 
lug  to  sign  the  note,  and  that  whiea  John 
Shields  or  John  Cheatham,  eltbw  <me,  sign- 
ed It,  It  woiUd  In  conMdered  on  acc^ted 
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note,  to  be  held  there  until  he  (Ereraole)  call- 
ed for  It  Shidds  then  said  that  he  should 
not  be  required  to  pay  any  Interest,  and  that 
he  ought  to  liave  credit  for  the  kettle.  Ever- 
Kde  replied  that  be  was  in  a  harry,  having 
an  engatfeiikent  to  meet  a  man  at  Mrs.  Hoat- 
diens',  and  did  not  have  time  to  discuss  the 
matter,  but  Aid  that  U  It  should  develop  In 
the  future  that  Shields  was  entitled  to  the 
credit  of  95  for  the  kettle  he  would  Indorse 
mch  credit  upon  the  note.  Shields  said,  "No, 
I  vant  It  settled  now,"  and  went  to  the  door 
and  called  Neal.  When  Neal  arrlTed,  Ever- 
sole  Informed  him  of  the  conversation  Just 
had  between  blm  and  Shields  concerning  the 
kettle,  but  seems  to  have  ndsunderstood  the 
proposition  made  by  Shields  concendng  the 
kettle;  and  when  Neal  said,  "WeU,  let  him 
have  It,"  Shields  said.  "No,  I  wlU  give  fl  or 
take  IS,"  and  again  said  he  ongbt  not  to  have 
to  pay  Interest  and  that  he  had  tried  to  get 
a  settlonent  and  coold  not  get  it  Neal  re- 
plied that  he  and  Eversole  bad  wanted  a 
eettlemoiit  and  could  not  get  It  Shields  In- 
sisted on  being  relieved  from  the  payment  of 
interest;  and  Neal  then  said:  "W«ll,  Doc- 
tor, let's  drop  this  mattra;  there  Is  no  use 
saying  anything  more  about  it"  Shl^ds 
again  repeated  that  he  should  not  be  requir- 
ed to  pay  Interest  and  then  Shields  and  Neal 
got  into  a  warm  dispute ;  and  Eversole  went 
ont  In  front  of  the  bank  to  call  for  help  to 
quell  the  disturbance. 

One  witness,  a  clerk  In  the  bank,  says  Oiat 
Shields  commenced  cursing  and  said  Neal 
vas  trying  to  rob  him,  and  that  Neal  had 
torn  up  the  farm  house  in  different  places, 
and  that  Shields  threw  up  his  cane  and  told 
Neal  he  would  knock  hell  out  of  him.  Just 
then,  the  prudent  of  the  bank  stepped  in, 
and  be  told  Shields  to  go  on  out  Shields 
said  to  him,  "I  guess  you  are  taking  sides  in 
tbis,"  to  which  the  president  of  the  bank  re- 
plied that  the  bank  was  a  place  of  business, 
aDd  that  be  bad  a  right  to  protect  it  and  he 
told  Neal  to  go  on  into  the  rear  room,  and 
told  Shields  to  go  on  out  Shields  went  out 
SDd,  as  he  did  so,  he  told  Neal  to  come  oat 
there  and  he  would  shoot  It  out  with  him  or 
figbt  it  out  with  him,  any  way  he  wanted  to. 
Xeal  told  Shields  he  was  unarmed,  and, 
obeying  the  request  of  the  bank  president 
Tent  Into  the  rear  room  of  the  bank.  In 
this  room  was  kept  a  revolver,  and  It  was 
this  revolver  with  which  Neal  shot  Shields. 
As  Shields  passed  out  of  the  bank,  Eversole, 
who  had  preceded  him,  took  Shields  by  the 
arm  and  walked  with  him  across  and  down 
the  street  Shields,  as  they  walked  along, 
was  talking  loudly  and  calling  Neal  vile 
names.  Eversole  requested  him  to  go  on 
home,  saying  that  they  could  not  settle  then, 
but  coold  settle  some  other  time.  They  walk- 
ed on  down  to  the  telephone  pole  near  where 
Neal'B  horse  was  hitched,  where  Shields 
■topped ;  Eversole  still  urging  him  to  go  on 
Itom^  again  saying  that  he  had  an  engage- 


ment and  would  be  unable  to  remain  fa. 
Chaplin  any  longer.  While  the  twa  wer^ 
standing  there,  and  eome  16  or  20  minute* 
after  Shields  left  the  bank,  Neal  came  out 
of  the  bank  walking  In  the  direction  of  wbeie 
Eversole  and  Shields  were  standing  and  ai. 
where  bis  horse  was  hitched;  -  and  Eversole 
says  that  as  Neal  approadied  them,  Sbi^lds 
slipped  bis  band  down  abont  a  fonrtb  of  the 
way  on  bia  cane  and  started  in  the  direction 
of  NeaL  EvwK^  then  turned  away  and 
seems  unable  to  clearly  narrate  what  im- 
mediately followed. 

One  witness  states  that  Sbidda  and  Ever^ 
sole  stopped  ckm  to  Neal's  bone,  and 
Sbielda  was  abusing  eome  one  and  calling 
BCMDe  one  an  kinds  of  Tile  names.  Witnesa 
listened  to  flnd  ont  wbo  it  was  ibat  Stddds 
waa  abnatng;  He  did  not  see  Neal  at  that 
tima  He  heard  Sbielda  say  that  "be  la^  or 

"yon  are  a  lying  son  of  a  b  ** ;  and  then 

beard  Neal  say,  "Omt  call  me  a  lying  aon  of 
a  b— 1."  Thm  SbteldB  started  in  the  direc* 
tion  of  Neal  wltb  bia  cane  grasped  in  botb 
hands  In  striking  position.  This  wttoess 
then  tesUfled  a>  folbma:  '*Q.  How  far  did 
be  go  towards  Neal?  A.  He  waa  down  some- 
where about  the  tet^bone  pole,  something 
like  20  or  26  feet  maybe  22  feet  He  was 
down  here,  and  he  advanced  to  the  comer  of 
tbe  Btme  when  be  waa  shot  Q.  Did  be  atUl 
have  the  cane  uplifted  at  the  time  -be  was 
shot?  A.  Xes,  sir;  stUl  beld  tbe  ckne  In 
that  poaltion.  Q.  Jnat  tdl  tlie  Jnry,  when 
the  shot  waa  ilred,  if  I>r.  Sbldds  stopped, 
come  on  any  fartber,  or  Just  what  be  did, 
A.  He  might  have  come  a  step  after  be  was 
shot  for  be  was  going  pretty  rapid,  I  think 
he  threw  bis  band  up  ^lalnst  the  comer  of 
the  store,  and  that  stopped  him,  left  band; 
and  he  turned  and  went  back."  The  cane 
which  Shl^ds  had  on  the  occasion  waa  of- 
fered in  evidence  by  the  defendant  and  ad- 
mitted, and  we  presume  that  because  It  was 
before  the  Jury  there  is  no  evidence  descrU)- 
ing  It 

All  the  witnesses  on  both  sides,  except 
appellant  herself  and  a  physldan  of  whom 
the  Inquiry  was  not  made,  say  that  Shields 
bore  the  reputation  of  being  a  violent  and 
dangerous  man. 

The  evidence  directly  connected  with  tbe 
shooting  is  somewhat  contradictory,  and  we 
will  not  attempt  to  reconcile  or  weigh  It  o^ 
to  say  whether  appellee  was  Justified  In  the 
killing,  as  this  quntion  Is  not  before  us.  We 
are  merely  stating  the  evidence  upon  which 
tbe  court  baaed  the  Instruction  on  self-de- 
fense. It  seems  clear  to  us  that  such  an  in- 
struction was  not  only  justified  by  the  evi- 
dence, but  that  It  would  have  been  a  rever- 
sible error  to  have  refused  It 

[2, 3]  2.  Objection  is  also  made  to  the  form 
of  the  instruction,  appellant  claiming  that 
under  it  the  Jury  were  authorized  to  find  for 
the  defendant  If  they  believed  from  the  evi- 
dence that  at  the  time  the  defendant  killed 
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aSiMdiy  he  ifbe  defaidant)  bad  reascmalA« 
groundB  to  apprehend  any  violence  to  Us 
peraoiit  however  tUgbt,  at  tlie  bands  of  said 
Shields.  Appellant  contends  that  the  use  of 
the  words,  "that  his  Ufa  was  then  In  danger, 
or  that  his  persfm  was  then  In  danger  from 
violence  at  the  hands  of  said  Shields,"  was 
error.  It  Is  suggested  by  appellee  that  the 
words  complained  of  were  used  by  the  trial 
coort  upon  the  authority  of  MeClorg  t.  4tle- 
heart,  83  S.  W.  80,  17  Ky.  Law  Bep.  818.  In 
which  case  this  court  Indicated  that  an  In- 
tfjtictlon  using  the  language  In  •anestlon 
would  be  proper. 

Appellant  contoida,  and  In  that  contention 
this  Court  concurs,  that  a  reasonable  appre- 
hension of  death  or  great  bodily  harm  Is  the 
true  and  proper  standard  for  the  guidance  of 
flie  Jury  In  cases  luTolvlng  the  right  oE  self- 
defensew  The  phrase  "death  or  great  bodily 
harm"  has  become  so  &oroaghly  imbedded 
In  the  law  of  self-defense  and  so  well  ex- 
presses the  measure  of-danger  necessary  to 
Justify  the  ezerdse  of  the  right  In  questton 
tiiat  In  criminal  cases  Its  use  Is  required,  and, 
while  we  think  it  the  safer  phrase  to  use  in 
dm  actions  alsc^  the  court  is  unwilling  to 
hold  that  the  fltUure  to  use  It  In  this  case 
was  prejudicial.  We  do  not  believe  that  the 
Jury  was  misled,  or  that  they  could  have  re- 
ceived thB  impression,  from  the  instmcttons 
n»  given,  that  they  should  find  for  the  defi- 
ant If  they  believed  Cnm  the  evidoice  that, 
«t  the  time  defoidant  killed  Shields,  he 
(the  defendant)  believed  or  had  ressooable 
grounds  to  believe  that  Shields  was  merely 
going  to  Inflict  nsftai  hlnl  some  slight  or  In- 
conaeqnentlal  injury. 

An  instruction  on  self-defense  was  Justified 
by  the  evidence ;  and.  under  the  evidence,  the 
one  given  was  not  prejudicial  to  app^nt 

The  Jndgmoit  therefore  la  affirmed. 


GLASGOW  ELECTRIC  LIGHT  &  ICB  00. 

v.  CLABE'S  ADVX. 
(Court  of  Appeals  of  Koitncky.  May  6.  1914.) 

1,  Tbui.  <|  296*)— iNSTBUcnoiTS— Cnu. 

Where,  in  an  action  for  death  by  electric 
ahock^  by  contact  with  a  guy  wire  bracing  a  pole 
cxrrying  wires  for  the  transmission  of  electric 
power  to  decedent's  mill,  where  defendant  was 
Installing  a  motor,  the  conrt  charged  that,  if  de- 
fendant informed  decedent  that  the  wire  would 
not  be  charged,  and  thereafter,  without  giving 
notice  to  decedent,  permitted  the  wire  to  be- 
come charged,  the  verdict  must  be  for  plaintiff, 
the  refusal  to  charge  that,  if  decedent  was  noti- 
fied that  the  current  was  turned  on,  the  verdict 
must  be  for  defendant  was  not  erroneous, 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
re|.^jH  705-718,  71B,  716,  71S;   Dea  Dig.  | 

2.  Trial  (|  133")— Impbopib  Abgumkhi^b- 

ncnONfr— COBBECTIOH  BT  CoVBT. 

Where  the  court  sustained  an  objecHon  to 
the  argument  of  counsel  for  plaintiff,  suing  as 
administratrix  tor  the  death  of  her  husband, 
diat  a  third  of  the  damages  should  be  given 
plaintiff  as  compensation  for  the  loss  of  ber  hus- 


band, and  directed  the  Jury  to  disregard  the 

argument,  and  to  follow  the  measure  of  dam- 
ages stated  in  the  instructions,  the  Improper 
argument  was  not  reversible  error. 

[Ed.  Note.— For  oOier  eases,  see  TMsl^  Cent 
Dig.  I  816;  Dec.  Dig.  I  m«l 

8.  TSIAL  ({  133*)— IHPBOPEB  ABOmCBHT— OB- 
JECTIONS—COBRECTION  BT  COUBT. 

Where  the  court  sustained  an  objection  to 
the  amiment  of  counsel  for  plaintiff,  suing  as 
administratrix  for  the  death  of  ber  husband, 
wher^  comment  was  made  on  plaintiff's  per* 
sonal  appearance,  and  directed  the  Jury  to  dis- 
regard .me  language  used,  the  a^ument  was  not 
ground  for  reversal 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  316;  Dec.  Dig.  S  18S.*} 

Appeal  from  Circuit  Court,  Barren  County. 

Action  by  Mattle  B.  Clark,  administratrix 
of  Selby  Clarb,  deceased,  against  the  Glas- 
gow Electric  Ught  &  Ice  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
AflSrmed. 

Barret,  Allen  ft  AttUsson  and  E.  B.  Att- 
Usson.  both  of  Louisville,  and  Baird  ft  Ri<di- 
ardson,  ot  Glasgow,  for  appellant.  Allen 
Sandldge.  O.  H.  Batcbett,  and  Porter  ft  San- 
dldge,  all  of  Glasgow,  for  appellee. 

HANNAH,  J.  Mattle  B.  Glarlc,  as  admin- 
istratrix of  the  estate  of  Selby  Clark,  insti- 
tuted this  action  in  the  Barren  circuit  court 
against  the  Glasgow  Electric  Light  ft  Ice 
Company  to  recover  damages  for  the  death 
of  her  husl>and,  who  was  killed  by  coming 
In  contact  with  a  wire  chained  with  elec- 
tricity. The  Jury  returned  a  verdict  for 
plaintiff  in  the  sum  of  $6,000.  and  defendant 
appeals. 

The  Glasgow  Milling  Company,  a  corpora- 
tion, was  owned  Jointly  by  the  decedent  and 
his  two  brothers.  Shortly  before  the  death 
of  Clark,  the  milling  company  arranged  with 
the  Glasgow  Electric  Light  ft  Ice  Company 
for  the  installation  of  an  electric  motor  and 
the  furnishing  of  electric  povver  to  operate 
the  mill.  Appellant  company  thereupon  ex- 
tended its  power  line  to  the  plant  of  the 
milling  company,  and,  In  doing  so.  It  erect- 
ed a  pole  near  the  mill,  and  braced  the  same 
with  guy  wires,  one  of  which  was  fiistened 
to  an  old  and  partly  decayed  chestnut  pos^ 
and  wires  for  the  transmls^n  of  tiie  electric 
current  were  extended  Into  the  mUL  About 
a  week  after  the  Installation  of  this  pole 
and  wires.  Selby  Clatk  was  killed.  The  mo- 
tor had  not  yet  arrived,  but  current  was 
turned  in  on  the  line. 

On  his  arrival  at  the  mill  on  the  morning 
of  bis  death,  Clark  was  informed  by  the 
engineer  that  the  old  chestnut  post  above 
mentioned  was  burning.  He  went  out  to  look 
at  it,  accompanied  by  the  engineer,  and.  while 
inspecting  It,  his  hand  came  In  contact  with 
the  guy  wire  attached  to  the  burning  post, 
and  he  was  instantly  killed.  This  guy  wire, 
by  contact  with  which  he  was  killed,  was 
connected  with  the  other  guy  wire  'by  which 
the  transmission  pole  was  braced ;  and  in  the 
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inteiral  between  tbe  wectlon  uUl  pole  and 
Clark's  death  tbe  pole  had  leaned  oat  of  Its 
orldnal  position,  causing  the  gay  wire  to 
come  in  contact  with  the  wire  carrying  the 
carrent,  and  the  insnlatlon  on  the  wire 
carxying  tbe  enrrent  bad  become  worn  so  as 
to  permit  the  current  to  be  tnmsmltted  to 
the  gay  wire  tm  that  ^de  of  the  post,  and, 
of  coarse,  to  the  gny  wire  with  which  Clark 
came  In  contact  The  light  company  had  ex- 
eInslTe  snperrislbn  and  control  of  the  in* 
itallation  of  motor,  pole  and  wires ;  and 
^alntlff  alles^:  First,  Ihat  the  pole  was 
not  properly  oected,  and  that  this  caused  it 
to  lean  out  of  its  original  position,  and  there- 
in permitted  the  gny  wire  to  become  charg- 
ed with  the  tiectric  current;  and,  second, 
that  the  manager  of  appellant  company,  aft- 
er tbe  Installation  at  the  pole  and  wires,  in- 
formed Claric  that  the  current  had  not  been 
and  wonld  not,  be  turned  on  the  wires  until 
the  motor  arrived ;  and  proof  was  produced 
by  aniellee  on  both  of  these  allegations  auf- 
fldent  to  authorize  an  instruction  thereon. 

[1]  Tbe  conrt  Instructed  tbe  Jury  on  neg- 
ligence In  the  installation  of  the  pole  and 
wires,  and  also  told  the  jury,  that,  if  the  de- 
teadant  company  informed  decedent  that  the 
wires  were  not  and  would  not  be  charged 
with  dectridty,  and  thereafter,  without  giv- 
ing notice  to  decedent,  permitted  said  wires 
to  become  charged  with  electricity,  they 
sbonld  find  for  plalntUT. 

Appellant  company  then  asbed  the  court 
to  Instruct  the  Jury  that,  if  it  or  its  serr- 
aots  Informed  decedent  that  the  electric  cur- 
rent was  turned  In  on  said  wires,  after  hav- 
ing Informed  him  that  it  was  not  and  would 
Dot  be  turned  on  until  the  motor  arrived, 
tbey  sbonld  find  for  defendant,  or,  if  plain- 
tiff saw,  or  conld  have  discovered,  by  the  ex- 
ercise of  ordinary  care,  that  the  enrrent  was 
on  said  wires,  they  should  find  for  the  de- 
fendant And  of  the  failure  of  the  court  to 
■0  Instnict  the  Jury  appellant  company  eom- 
plahis. 

Tbe  instruction  which  was  given  by  the 
court  on  this  phase  of  the  case  required  the 
jury,  before  they  could  And  for  plaintiff,  to 
believe  that  the  current  was  turned  on  wlth- 
ont  giving  notice  to  Clark,  after  having  in- 
formed him  that  it  was  not  and  would  not 
be  tamed  on  until  the  motor  arrived ;  while 
tbe  Instruction  asked  by  appellant  company 
nqob^  tbe  jury  to  find  for  defendant  if  tbe 
enrrent  was  tamed  on  after  giving  such  no- 
tice. It  was  merely  the  converse  of  the  in- 
Btmctlon  given  by  the  court  and  appellant 
eompany's  substantial  rights  were  not  on 
tIdB  account  prejudiced  by  tbe  refusal  to 
^re  tbe  instruction  asked.  That  part  of  the 
Instruction  asked,  having  reference  to  the 
D^Ugeoce  of  decedent,  was  already  covered 
by  a  proper  instruction  on  contributory  negll- 
lence. 

[1, 1]  2.  Appellant  company  also  complains 


.of  langoage  used  br  coons^  for  plaintiff  In 
argument  to  the  Jury.  PlalntUF,  tbe  widow 
of  Selby  dark,  was  present  at  this  atgnment, 
and  counsel  used  the  following  langiMige: 
"The  third  Is,  if  you  find  for  plaintiff,  the 
amoant  that  you  should  give  her  aa  com- 
pensation for  the  loss  of  her  husband."  The 
court  sustained  an  objection  to  this,  and  In- 
formed the  Jury  that  the  time  criterion  of 
damages  was  that  stated  in  the  Instructions, 
and  directed  the  Jury  to  disregard  the  lan- 
guage used.  Counsel  also  said  in  argnment: 
"Selby  Clark  Is  now  silent  in  death.  Nobody 
knows  what  he  said  bnt  Selby  Clark,  and  how 
cbtild  we  prove  it?  It  Is  evidence  that  con- 
tradicts itseU  to  this  Jury,  and  speaks  in 
mighty  terms  to  this  Jury ;  that  is,  that  Sel- 
by CUtLtk  walked  out  there,  a  young  man, 
with  this  good  woman  as  his  wife,  yes,  good- 
looking  woman,  with  every  reason  to  live — 
yes,  had  a  wife,  and  this  Is  his  wife,  here 
before  the  Jury."  Appellant  company's  coun- 
sel objected  to  this  language,  and  asked  tbe 
court  to  discharge  the  Jury.  The  court  sus- 
tained the  objection,  and  admonished  the 
Jury  to  disregard  flie  language  used,  but  re- 
fused to  discbarge  the  Jury,  and  of  this  rul- 
ing of  the  court  appellant  company  complains. 

The  fact  Qiat  the  plaintiff  was  the  widow 
of  Selby  Clark  was  In  evidence ;  and,  while 
comment  upon  her  personal  appearance  was 
snperfloona,  under  Qie  drcnmstances,'  as  the 
court  sustained  defendant's  objection  and  ad- 
monished the  Jury  to  disregard  the  language, 
we  do  not  think  that  the  appellant  company 
was  prejudiced  by  the  ruling  of  the  conrt  in 
denylDff  ito  motimi  to  dlschaive  the  Jury. 

The  Judgment  is  afDrmed. 


THOMPSON  T,  M.  BOYD  ft  SON  et  al. 
(Court  of  Appeals  of  Kentucky.   May  7,  1914.) 
ConTBACTs  rt  176*}— Building  Contbacts  — 

Actions— EviDKNCE.  - 

in  an  actwn  on  a  bnlldinir  contract  *vi- 
aence_  held  sufficient  to  go  to  the  jury  on  the 
quMtion  whether  certain  itema  were  extras  not 
mchided  In  tbe  original  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
9^-  767-770,  917.  956,  979,  ImT, 

im,  1826;  Dec.  Dig.  |  176.*]  ^     ^  ' 

Appeal  from  CSrcnlt  Court,  Kenton  Coun- 
ty, Common  Law  and  Equity  Division. 

Action  by  H.  Boyd  ft  Son  and  others 
against  Ada  Thompson.  From  a  Judgment 
fbr  plaintiffs,  defendant  appeals.  Affirmed. 

A.  E.  Strlcklett  and  Myers  &  Howard,  all 
Of  Covington,  for  appellant  B.  F.  Graziani, 
of  Covington,  fbr  appellees. 

CARROLL.  J.  The  appellees  contracted  in 
writing  to  build  a  house  for  tbe  appellant  at 
tbe  agreed  price  of  $4,894,  according  to  plana 
and  specifications  fumlabed  by  Lyman  Walk- 
er, an  architect  During  the  progress  of  the 
work  some  extras  were  added,  and  this  suit 


*nr  otbw  CMM  M*  SUM  ti^ie  and  MCtioa  NUKBSR  In  Dec  Dig.  A  Am.  Dig.  Kejr-No.  Sarlw  A  R«p't  Itid«3(«» 


Digitized  by 


Google 


216 


166  SOUTH WBJSTERN  REPOBTECR 


grew  oQt  of  a  difference' between  tbe  parties 
as  to  whether  a  reaf  porch,  a  pantry,  and 
other  things  were  Inclnded  In  the  original 
plans  and  spedflcatlonB  or  were  extras. 

The  ai^ellant  contended  that  th^  were 
included  In  the  original  plans  and  specifica- 
tions and  covered  by  the  original  contract 
price,  while  the  appellees  insisted  that  they 
were  not  a  part  ot  the  original  plans  and 
speciflcatioQS,  but  were  extras  agreed  on  by 
the  parties  during  the  progress  of  the  work. 
As  a  result  of  this  and  other  differences  be- 
tween the  parties,  this  suit  was  brought  by 
the  api>ellees  to  recover  the  price  of  the  porch 
and  pantry,  as  well  as  other  extras;  but 
the  only  matters  In  dispute  on  this  appeal 
are  the  charges  for  the  porch  and  pantry,  for 
which  the  Jury  allowed  appellees  some  $270. 

Counsel  for  appellant  In  their  brief  refer 
to  the  plans  and  specifications ;  but  the  plans 
are  not  a  part  of  the  record,  although  the 
specifications  are.  As  the  plans,  which  were 
used  on  the  trial  in  the  lower  court  and  re- 
ferred to  by  witnesses,  are  not  a  part  of  the 
record,  we  are  unable  to  say  whether  they 
showed  that  the  original  contract  called  for 
the  porch  and  pantry  or  not.  The  architect 
testified  that  they  were  extras  not  included 
in  the  contract,  and  so  did  the  aiFpellee  con- 
tractors, while  the  appellant  and  other  wit- 
nesses said  they  were  a  part  of  the  plans 
and  specifications  and  included  in  the  con- 
tract price.  With  the  evidence  in  this  con- 
dition, the  court  Instructed  the  Jury,  In 
rabetance,  that  If  they  believed  from  the  evi- 
dence that  the  porch  and  pantry  were  in- 
cluded in  the  original  plans  and  epecifica- 
tions,  and  covered  by  the  contract  price,  they 
should  find  for  the  defendant;  bat  U  they 
believed  from  the  evidence  that  they  were 
not  embraced  In  Qie  contract,  but  were  ex- 
tras agreed  on  by  the  partteB,  th^  should 
find  for  the  plaintUts  thdi  valoeL 

This  fairly  submitted  to  die  Jury  the  Is- 
Bue  between  the  parties  in  respect  to  tbe 
porch  and  pantry,  and  counsel  for  appel- 
lant do  not  complain  of  the  Inatmctlrai.  In- 
deed, the  only  groond  of  revmal  rdied  on 
1>  that,  as  the  idana  and  specifications, 
which  were  a  part  of  the  contract,  included 
the  porch  and  pantiy,  the  Jury  etaonld  have 
been  peremptorily  Inatmcted  not  to  allow  ap- 
pellees anything  on  account  of  them  two 
Items.  It  Is  not  charged  that  there  was  any 
mistake  In  the  jdans  and  spedflcatlona,  or 
in  the  contract,  and  so,  If  the  plans  and 
spedflcations  included  the  porch  and  pantry, 
the  contention  of  counsel  for  ai^llant  would 
be  w^  taken,  as,  in  the  absence  of  any  mis- 
take In  the  written  contract.  It  would  be  con- 
dusive  on  the  parties. 

As  before  stated,  the  plana  are  not  a  part 
of  the  record;  but  the  architect  who  drew 
the  plans  and  specifications  testified  that  the 
porch  and  pantry,  for  which  appellees  sought 
to  recover,  mre  not  included  in  the  original 


contract  or  in  the  plans  and  specifications, 
and  the  contract  testified  to  the  same  effect. 
Asked  if  Mrs.  Thompson  and  Mr.  Boyd  said 
anything  to  each  other  with  reference  to 
the  porch  and  pantry,  and.  If  so,  to  tell  what 
they  said,  the  architect  replied:  "They  add- 
ed porch  and  pantry,  and  Mr.  Boyd  remind- 
ed Mrs.  Thompson  that  was  to  be  extra,  and 
Mrs.  Thompson  agreed  to  the  extra  cost  of 
the  porch  and  pantry ;  was  not .  anything 
said  about  what  it  would  cost,  but  Mr.  Boyd 
said  it  would  cost  her  Just  what  it  cost  him. 
To  the  best  of  my  knowledge,  after  the  con- 
tract was  signed  up,  they  both  came  to  my 
office  and  had  me  change  the  rear  part  of 
the  houfie  and  add  on  a  porch  and  pantry." 

In  the  specifications,  under  the  head  of 
"Concrete  Work,"  it  Is  written:  "This  In- 
cludes the  entire  cellar  floor ;  also  the  rear 
pantry  and  porch  floor  and  steps,  front  porch 
floor  and  steps,  fioors  to  porches  and  pantry 
only  to  be  reinforced."  And  the  ardiitect 
testified  that  probably  the  reference  to  a 
porch  and  pantry  in  the  specifications  may 
have  been  an  error,  or  the  original 'contract 
may  have  provided  for  a  smaller  and  differ- 
ent style  iK>rch  and  pantry  than  was  after- 
wards constructed  by  agreement;  but  he 
was  very  clear  In  his  evldoice  that  neither 
tile  plans  nor  specifications  provided  for  the 
character  of  porch  and  pantry  that  were 
built,  and  that  the  ones  that  were  built  were 
agreed  on  as  extras,  and  we  think  the  court, 
under  the  evidence,  properly  submitted  this 
matter  to  the  Jury.  If  it  should  be  assumed 
that  the  plans  called  for  a  porch  and  pantry, 
the  parties  bad  the  right,  after  the  contract 
was  made,  to  agree  that  a  different  porch 
and  pantry  from  that  described  in  the  plans 
should  be  built  and  efaai^^d  for  as  extras, 
and  this  It  ajwears  from  the  evidence  tbey 
did. 

Upon  the  whole  case,  we  perceive  no  error 
in  the  Judgmrat;  and  it  is  affirmed. 


ATLOB  «t  aL  t.  AYLOR  et  aL 
(Gonrt  of  Appeals  of  Kento^.  Ifay  6, 1914Ji 

1.  EviDBNCB  (S  230*)— Declabations  op  I>r- 

OKAMD  PKBSONS — AdUISBIBILITT. 

The  statement  of  a  parent,  since  deoeaaed. 
who  had  executed  an  instrument  reciting  that 
he  had  permitted  his  son  to  occupy  and  Improve 
a  tract  in  his  possesaion,  and  that  he  intended 
to  convey  the  same  to  tiie  son,  to  the  effect  that 
the  son  was  not  paying  any  rent,  made  after  the 
son  had  taken  possesBlon,  was  Insnfllctent  to 
charge  the  son  with  rent. 

[Bd.  Note.— For  other  eases,  see  BvIdenceL 
Cent  Dig.  U  876-8S2;  Dee.  I^  |  286.*] 

2.  Descent  aitd  DiSTBiBtmoif  (|  82*)— Fami- 
ly SETTiJiMENTa — Rkfudxation— EmcT. 

The  repudiation  by  two  (^dren  of  Uieir 
agreement,  made  with  tite  widow  koA  the  other 
children  for  the  settlement  of  the  estate  of  the 
deceased  fether  and  husband,  which  fixed  the 
advances  to  the  two  children,  did  not  invalidate 
the  agreement,  and  In  a  distributioB  of  the  es- 
tate In  court  the  two  could  not  be  charged  with 
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fmter  adTancementa  la  the  abHiiot  of  erUence 
thereof. 

[Ei.  Note.— For  otlier  eaaeat  aaa  Demiit  and 

DistributiMi,  Gent  Dlfr  H  S18-821;  Dea  Dig. 

&  EquiTT  (i  297*>-Plbadiko  — Supplemen- 
tal Pleading — Discbetion  ow  Tbial  Coubt. 
In  a  salt  in  eqnit?  to  adjust  the  rights  of 
the  heirs  of  a  decedent,  the  chancellor  may  in 
his  discretion  allow  an  amended  and  aopplemeu- 
ul  petition  to  enforce  the  judgment  rendered  on 
the  original  petition,  instead  of  requiring  a  new 
mit  for  that  purpose. 

lEd.  Note.— For  other  cases,  see  Bqulty,  Gent 
Dig.  i  688;  Dec.  Dig.  |  297.*] 

4.  Descent  and  Distbibdtion  <t  S2*}— Peti- 

nOS— SOFPUMEIITAI.  PmnOH— NECCS0ABT 

Paetiks. 

'Where,  In  a  suit  in  equity  to  adjust  the 
rights  of  liie  heirs  of  a  decedent  it  appeared 
that  two  cf  the  heirs,  to  whom  r<Ml  estate  had 
been  conTeyad  punaant  to  a  pzivata  settlement 
between  tlie  heirs,  bad  mortgaged  the  same,  the 
mortgagees  were  necessary  parties  to  a  supple- 
mmlary  proceeding  to  enforce  the  judgment  es- 
tablishuog  the  rights  of  the  parties  and  thereby 
tultject  UM  land  conveyed  to  the  payment  of 
debts  doe  the  estate. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  m1^[S-S21;  Dee.  Dig.  1 


6.  Appeal  and  Ebbob  (|  969*)— Pleading  (| 

236*) — AVXHDlfENTS  —  DiBCBETZON  OF  TbLAL 

Coubt. 

CiT.  Code  Prac  I  134,  authorizing  the  court 
at  anj  time,  in  furtherance  of  justice,  to  per- 
mit a  pleading  to  be  amended,  gives  the  trial 
^adge  mscretion  in  allowing  or  rejecting  plead- 
ings, and  its  mling  will  not  be  dutnrbed  when 
the  ends  of  justice  have  been  promoted  and  the 
parties  have  bad  a  fair  triaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8826-S831:  Dec.  Die.  f 
SS8:*  Pleading,  Cent  Dig.  H  601,  60B;  D«e. 
Dig.  i  236.*]r 

6.  JUDOKEHT  (S  736*)— BU  JUDIOATjIr-HAT- 

RR8  Concluded. 

Where  in  a  salt  by  the  administrator,  the 
VMow,  and  some  of  the  children  against  two 
ollter  children,  the  petition  alleged  a  private 
settlement  between  the  heirs  and  a  repudiation 
thereof  by  defendants,  and  alleged  that  advance- 
meats  had  been  made  and  that  defendants  were 
mdebted  to  flie  estate  for  rent  of  lands  which  they 
had  occn^ded,  a  judgment  establishing  the  rights 
of  the  heirs  was  not  res  jodicata  in  proceedings 
DT  snmlemental  petition  for  the  enforcement  of 
the  judgment  against  the  lands  received  by  de- 
frndantt  porsuant  to  tile  private  setUement 

_^[Ed.  Note.— For  o^er  eases,  see  Jvtement 
Cent  Dig.  H  1264,  1265;  De&  Dig.  |  TBd.*] 

Appeal  from  Circuit  Court  Boone  County. 

Action  by  E.  J.  Aylor  and  Huey  Aylor,  as 
administrators  of  Jemlson  Aylor,  deceased, 
and  others,  against  John  T.  Aylor  and  anoth- 
er. From  a  judgment  for  plalnttftB,  def^nd- 
Mita  appeal  Beversed. 

Castlemu  &  Hurphy*  of  Covington,  for  ap- 
pellants. &  W.  ToUn  and  8.  Gainaa,  both  of 
BmUngtani,  for  apptilees. 

HILLBR,  J.  Jendson  Aylor,  of  Boone 
Onmty,  died  Intestate  on  February  10,  1908, 
letvlng  a  widow,  Sarah  J.  Aylor,  and  six 
SODS  and  two  daiVhtera  snrvivlnK  him.  His 
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estate  eonslBted  ot  2S4  acres  of  land,  and 
about  12,000  In  personalty.  Bis  widow,  Sar- 
ah J.  Aylor,  also  owned  23  acres  of  land,  la 
fee.  Shortly  after  Jemlson  Aylor's  death, 
bis  widow  and  dilldrai  held  a  conference 
for  the  purpose  of  dividing  the  estate  without 
proceedings  in  court;  and  to  that  end  the 
children,  except  a  daughter,  Clara  Craven, 
signed  acknowledgments  showing  the  amount 
of  advanoemmts  made  to  them  respectively 
by  Uieir .  fstber.  These  acknowledgments 
showed  advancements  as  follows:  To  John 
T.  Aylor  $000;  to  E.  J.  Aylor  $S1035;  to 
Haey  Aylor  $100;  to  Alice  Bouse  $200;  to 
Harvey  Aylor  $800;  to  B.  EL  Aylor  $463; 
and  to  Perry  L.  Aylor  $860.  The  dau^ter, 
Clara  Craven,  had  rec^ved  no  advancement, 
and,  of  course,  made  no  adinowledgment. 
For  the  purpose  of  eqaallsdng  the  advance* 
ments,  John  T.  Aylor  executed  his  note  to 
his  slater  Clara  for  $147.00 ;  E.  J.  Aylor  ex- 
ecuted one  note  to  his  sister  Alice  for  $109.- 
IS,  and  another  to  his  brother  Huey  for  $9*^.- 
03 ;  B.  B.  Aylor  executed  one  note  for  ^.16 
to  Harvey,  a  second  for  $77.84  to  Clara,  and 
a  third  for  $67.10  to  Hney;  while  Perry  L. 
Aylor  executed  his  note  tor  $40.84  to  his 
slater  Clara.  These  agreements  and  notes, 
in  80  far  as  they  were  executed  by  the  ap- 
pellants John  T.  Aylor  and  Ferry  L.  Aylor, 
respectively,  read  as  follows: 

"Mcfa  7,  1906.  Z  hereby  make  my  state- 
nHDt  for  advaneemait,  to  tba  Jemlson  Aylor 
estate  for  the  sum  ot  five  handled  dollars 
($60000).  John  T.  Aylor." 

"Uarch  7,  180&  At  the  Bettlement  of  the 
eatata  of  Jemlaon  Aylor  I  prnniBe  to  pay  to 
the  order  of  Clara  D.  Aylor  one  handled  and 
fOrty-WTOL  9/100  dOUEia  (V147X«.  John  T. 
Aylor." 

"Mar.  7,  1906.  I  hereby  make  my  irtate* 
ment  for  advancement,  to  the  Jemlaon  Aylor 
eatate  for  the  anm  ot  three  hundred  flf^ 
dollars  ($800.00).   F.  h.  Aylor." 

"Mdi.  7,  1008.  $4084.  At  the  settlement 
ot  the  estate  Jemlson  Aylor,  for  value  receiv- 
ed, I  promise  to  pay  to  the  order  of  Olara 
D.  Oravu  forty  84/100  dollara.  P.  U  Aylor." 

At  the  aame  tbne  the  heirs  agreed  to  di- 
vide the  land  equals  between  them,  the  wid- 
ow releasing  her  dower  and  agreeing  that 
her  23  acres  might,  tor  the  purposes  of  divi- 
sion, be  treated  as  a  part  of  Jemlaon  Aylor's 
estate.  In  consideration  of  the  heirs  agreeing 
to  pay  her  a  stipulated  annuity  during  her 
widowhood.  To  carry  out  this  agreement 
three  commissioners  were  agreed  upon,  who 
divided  the  land,  Including  the  23  acres,  be- 
tween the  eight  diildren.  Deeds  were  made 
on  May  16,  1908,  carrying  this  division  Into 
effect.  It  was  understood  that  these  agree- 
ments fixing  the  advancements,  the  execution 
of  the  notes  to  equalize  the  heirs  out  of  the 
personalty,  and  the  equal  division  of  the 
realty,  would  divide  the  &Mn  estate  of 
Jnntson  Aylor  and  his  widow  amoi^  the 
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dght  diUdrm,  withoat  any  court  proceed- 
ings ;  all  the  parties  being  of  age. 

About  a  7ear  tbereafter,  however,  John 
T.  Aylor  and  Perry  L.  Aylor  repudiated 
their  notes,  by  which  John  T.  had  agreed 
to  pay  his  sister  Clara  ^47.09,  and  Perry  L. 
to  pay  her  $40.S4.  Consequently,  on  Uarch 
9,  1910,  E.  J.  Aylor  and  Huey  Aylor,  as 
administrators  of  their  father's  estate.  Join- 
ing with  them  the  widow  and  the  other  chil- 
dren, sued  John  T.  Aylor  and  Perry  L.  Aylor 
setting  up  the  foregoing  acts  of  dirision,  and 
their  repudiation  of  their  notes,  and  asked 
that  the  estate  of  their  father  be  settled, 
and  that  the  several  heirs  be  charged  with 
whatever  advancements  they  bad  received 
from  their  father.  The  petition  charged  that 
John  T.  had  need  a  tract  of  U  acres  of 
land,  with  the  house  thereon,  which  belong- 
ed to  his  father,  for  a  period  of  21  years, 
for  which  he  had  paid  no  rent;  that  Ferry 
L.  had  In  like  manner  occulted  the  "Hicks 
Farm,"  of  about  7  acres,  with  the  bouse 
fherecm,  for  about  10  years;  that  the  rental 
value  of  each  of  said  tracts  was  $100  a 
year;  and  It  asked  that  they  he  diarged 
rent  at  that  rate.  The  petition  also  set 
up  Oie  advancements  made  to  the  other  heirs, 
aa  shown  by  the  agreements  above  referred 
to.  The  answers  traversed  the  petition; 
and,  the  action  having  been  r^erred  to  the 
conunieskmer  to  take  proof  and  settle  the 
question  of  advancements,  tiie  oommlarioner 
filed  his  report  on  August  8,  1910,  charging 
John  T.  Aylor  vrith  20  years*  rait  at  t8S  a 
year,  aggregating  fl,700^  less  credits  fw  tax- 
es, insorance,  and  Improvements^  amounting 
to  $290.09  leaving  a  net  charge  against 
John  T.  Aylor  of  $1,403.81.  The  report 
charged  Peny  h.  Aylor  with  rent  for  8 
years,  at  $75  per  year,  i^gregathig  $600; 
Tb»  supplemental  r^rt  charged  the  other 
iuttB  with  the  anumnts  whl(di  they  had  ac- 
knowledged, as  above  shown.  John  T.  Aylor 
and  Perry  L.  Aylor  filed  exceptions  to  the 
oommfssioner'B  report  charging  them  with 
advancements  as  above  stated ;  but  their  ex- 
ceptions were  overruled,  and  the  r^rt  was 
confirmed  on  August  1^  1910,  thus  fixing 
the  indebtedness  ot  John  T.  Aylor  to  the  es- 
tate for  advancemenits  at  $1,403.31,  and 
Perry  L.  Aylor's  Indebtedness,  on  the  same 
account,  at  $600. 

It  having  been  ascertained  upon  the  mas- 
ter's final  report  of  distribution  that  each 
child  was  entitled  to  $642.83  of  the  per- 
sonalty, that  sum  was  credited  upon  the  in- 
debtedness of  John  T.  Aylor  and  Perry  L. 
Aylor,  respectively,  leaving  the  former's  in- 
debtedness at  $860.48,  and  the  latter's  at 
$57.17.  No  exceptions  having  been  filed  to 
the  report  of  final  distribution.  It  was  con- 
firmed on  August  16,  1911.  To  recover 
these  two  sums,  the  administrators,  the  wld- 
oWt  and  the  other  heirs,  on  the  same  day  ten- 
dered their  amended  petition,  which  was  sub- 
sequently filed,  reciting  the  facts  as  above 


related,  and  asked  that  the  conveyance  of 
May  16, 1908,  to  John  T.  and  Ferry  U  Aylor, 
by  which  they  received  th^  portions  ot  the 
lands  of  their  father  and  mother,  be  canceled, 
and  so  mn<±  of  the  land,  as  might  be  neces- 
sary in  each  case,  be  sold  to  pay  the  debts 
of  $860.48  and  $57.17,  respectively,  thereto- 
fore established  by  the  commissioner's  re- 
port The  amended  petition  also  alleged  that 
John  T.  and  Perry  L.  Aylor  had  fraudulent- 
ly signed  the  statements  and  notes  covering 
the  advancements  for  the  purpose  of  mis- 
leading the  other  heirs,  and  thereby  secure 
an  equal  division  of  the  land,  and  that  the 
other  heirs  had  relied  and  acted  upon  the 
signed  statements  and  notes  of  John  T. 
and  Perry  L.  Aylor,  in  good  faith.  In  agree- 
ing to  the  equal  division  of  the  land.  The 
petition  farther  recited  Uuit  John  T.  Aylor 
had,  in  the  meantime,  mortgaged  his  prop- 
erty to  the  People's  Deposit  Bank  of  Burling- 
ton, and  that  Perry  L.  Aylor  had  Unwise 
mortgaged  his  land  to  the  CSovlngton  Sar- 
Ings  Bank  &  Trust  Company.  These  two 
corporations  were  Joined  as  defendants  and 
called  upon  to  set  up  their  respective  Inters 
ests,  which  they  did  by  proper  pleadings. 

The  final  judgment  shows,  however,  that 
one  of  these  mortgages  had  been  satisfied, 
and  that  the  ottier  did  not  include  any  of 
the  land  in  controversy.  So  that  neither  of 
said  mort^geM  were  interested  In  either 
tract  of  land  at  the  time  the  final  judgmmt 
was  entered.  By  their  Joint  answer  to  the 
amended  and  supplemental  petition,  as 
amended,  John  T.  and  Perry  L.  Aylor  de- 
nied they  had  ever  agreed  to  pay  any  ad- 
vancements from  their  father,  and  r^^odl- 
ated  their  wrltttti  agreements  to  that  ^Eect. 
They  admit  the  question  of  advancements 
was  discussed  at  Qie  coatix&ux  ot  the 
heirs  when  the  equal  division  of  the  land 
was  agreed  upon,  but  that  It  was  agreed  the 
personal  estate  In  the  hands  of  the  adminis- 
trators should  alone  be  looked  to  for  the  sat- 
isfaction of  any  and  all  advancements  claim- 
ed t^,  or  chaiged  against,  any  heir.  They 
further  say  that  if  they  did  make  any  agree- 
ment concerning  advancements^  or  committed 
a  fraud  In  doing  so,  the  other  h^rs  can- 
not complain  of  the  defendants  r^udla- 
tlon  thereof,  because^  they  failed  to  set  up 
the  repudiation  and  the  fraud  in  the  origi- 
nal petition  for  a  settlement,  and  that  those 
questions  were  res  Judicata.  The  reply 
made  an  Issue  upon  those  questions.  The 
circuit  court  sustained  the  charge  of  fraud, 
and  granted  the  prayer  of  the  petition,  by 
adjudging  a  lien  upon,  and  ordering  a  sale  of 
the  respective  tracts  of  land  to  pay  the  debts 
as  above  indicated ;  and  from  that  Judgm«it 
John  T.  Aylor  and  Perry     Aylor  appeal 

As  grounds  for  a  reversal  they  insist: 
(1)  That  there  was  no  competent  evidence 
to  sustain  the  commissioner's  report  chain- 
ing them  with  rents;  (2)  that  the  amended 
and  supplemental  petition  should  not  have 
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beeu  filed  over  th^r  objection,  since  tbis 
acttoD  bad  proceeded  to  judgment,  and  any 
proceeding  for  tbe  purpose  of  subjecting 
tbe  land,  as  was  sought  by  the  sapplemen- 
t&l  and  amended  petition,  conld  have  been 
brougbt  only  In  a  separate  and  Independent 
gult;  (8)  tbat  tbe  Ck>Tlngton  SaTlngs  Bank 
St  Trust  Company  and  the  People's  Deposit 
Bank  of  Burlington  were  improperly  joined 
as  defendants  to  the  amended  and  sapple- 
mental  petition;  and  (4)  that  the  Judgment 
rendered  pursuant  to  tbe  original  petition, 
whereby  the  indebtedness  of  John  T.  Ay  lor 
and  Perry  L.  Aylor  to  the  estate  was  fixed, 
vas  res  Judicata  and  disposed  of  all  tbe 
questions  between  tbe  parties,  Inclodlng  the 
UablUty  of  the  land  for  tbe  debt,  which  ques- 
tion should  bare  beeu  asserted  In  tbe  original 
petition. 

[11  1.  The  first  objection  la  weill  taken, 
abice  there  la  no  erldenee  In  tills  record 
which  even  tends  to  show  that  Jemlaon 
lylor  ever  cfaarged  dtber  of  the  appellante 
with  rents,  or  that  be  ever  Intended  to  do  so. 
On  the  contrary,  be  and  bis  wife  executed 
and  delivered  to  tbe  appellant  John  T.  Aylor 
a  paper  wbldi  reads  as  follows:  "I,  Jendson 
.Vyior  of  near  Hebron  Boone  county  Ken- 
tucky have  permitted  my  son  J.  T.  Aylor  to 
occupy  and  Improve  tbe  tract  of  land  on 
which  be  now  Utes  near  Hebron  Boone 
County  Ey.,  called  tbe  Hicks  place  contain- 
ing ten  acres  and  I  have  always  Intraided  to 
eoDTey  ssld  Umd  by  deed  to  my  said  scm  J. 
T.  Aylor  but  bftTe  not  done  so.  Now  should 
I  die  wltbont  making  my  said  son  such  deed 
I  want  blm  to  have  this  partlcnto  tract 
and  parcel  of  land  In  the  division  and  set- 
tlement of  my  estate.  Jemlson  Aylor.  Sarali 
T.  Aylor."  Tbe  Judgment  of  the  drcuit 
court  was  based  al<me  npon  tbe  evidence  of 
aereral  witnesses  who  testified  that  Jeml- 
son Aylor  bad  said  to  tbem  that  the  appel- 
lants wero  not  paying  blm  any  rmt;  but 
all  of  these  statements  were  made  after  ap- 
pellants had  takra  possession  of  their  respec- 
tive  tracts  of  land. 

In  Bailey's  Admr.  v.  Barclay.  109  Ky.  639, 
60  S.  W.  377,  Sam  and  Dock  Bailey,  sons  of 
the  decedent,  were  each  charge^!  $300  as  an 
advancement  made  them  by  their  father,  upon 
tbe  testimony  of  several  witnesses,  who  testi- 
fied to  couTcrsatlons  had  with  their  father 
daring  bis  lifetime.  In  whlcb  he  told  them 
be  had  given  each  of  his  married  children 
{300,  and  had  set  them  up  housekeeping ; 
and,  as  Sam  and  Dock  were  married,  these 
statements  were  taken  as  a  baslB  for  axing 
tbe  advancements  against  them.  There  was 
no  other  proof  to  en  eta  In  these  adyaucements 
against  Sam  and  Dock  Balley.  In  disapprov- 
ing tbe  charge  as  an  advancement,  tbe  court 
said;  "In  passing  upon  the  competency  of 
declarations  made  by  an  ancestor  as  to  the 
intention  with  which  the  gift  vas  made,  it 
wu  g«ierally  held  that  declarations  of  the 
donor  jxioT  to  tbe  transf^  or  contempora- 


neous with  It  were  competent,  but  that  subse- 
quent declarations  are  Inadmissible,  unless 
a  part  of  the  res  gestse,  or  against  the  inter- 
est of  the  donor.  See  1  Am.  &  Eng.  Eucy.  Ij. 
(2d  Ed.)  p.  776;  GUlett,  Ind.  &  CoL  Ev.  |  155. 
Under  this  rule  we  are  of  the  opinion  tbat 
evidence  of  declarations  made  by  intestate 
-is  not  sufficient  to  charge  appellants,  Sam 
and  Dock  Bailey,  with  advancements." 
Hill's  Guardian  v.  Hill.  122  Ky.  681,  92  S.  W. 
924,  Is  to  the  same  effect 

Under  this  rule  the  evidence  In  this  record 
does  not  sustain  the  charge  of  advancements 
fixed  by  tbe  commissioner  against  tbe  ap- 
pellants. 

[2]  While  the  repudiation  by  the  appel- 
lants of  their  agreem^ta  fixing  the  advance- 
ments to  John  T.  Aylor  at  $C00,  and  to  Perry 
li.  Aylor  at  930^  made  tbla  settlement  suit 
necessary,  lliere  was  no  good  reason  for 
charging  tbem  for  advancements  different 
from  tbe  aoms  originally  agreed  upon  by  all 
the  heirs.  That  agreement  was  binding  upon 
all  the  parties,  and  Oie  refosal  of  tbe  appel- 
Umts  to  cany  It  oat  did  not,  in  any  way.  In- 
validate it  Under  the  proof  tbe  commlasion- 
er  should  have  reported  the  net  advance- 
ments against  John  T.  Ayl<Hr  at  fSOO,  and 
against  Peny  L.  Aylor  at  fSBO^  and  with 
these  sums  they  should  have  beai  charged  In 
the  difltrlbntlen ;  and,  in  the  evmt  there 
should  have  been  insufficient  personalty  go- 
ing to  apptflants  to  diadiarge  these  obliga- 
tions, the  intwest  of  aroellants  In  the  land 
Bhonld  have  been  mihjeatod  to  tbe  payment 
of  their  respective  debts. 

[>]  2.  To  snstatn  tb»  second  objection,  ap- 
pellants rely  npon  Brown  t.  Tan  Cleave, 
86  Ky.  388,  6  S.  W.  26;  Jobnson  v.  Johnson, 
88  Ey.  275,  11  S.  W.  26;  and  Meadows  v. 
Ooff,  90  Ky.  540,  14  S.  W.  638.  We  do  not 
agree,  however,  that  the  rule  announced  In 
ttiese  cases  Is  condaslve  of  appellants*  con- 
tention In  this  settlement  suit  where  tbe 
snpplemratal  proceedings  wen  necessary  to 
effectuate  tbe  purpose  of  tbe  original  peti- 
tion—tbe  division  of  the  entire  estate  be- 
tween the  b^rs.  It  Is  not  an  ordinary  suit 
where  a  money  Judgment  Is  the  only  relief 
originally  sought;  but  It  Is  an  action  in 
equity  for  the  final  adjustment  of  the  rights 
of  all  the  heirs.  Ih  such  an  action  the  chan- 
cellor has  a  broad  discretion  in  permitting 
amended  and  supplemental  pleadings  In  the 
furtherance  of  Justice.  Excepting  the  bank 
and  trust  company,  the  parties  to  the  amend- 
ed pleadings  were  precisely  the  same  as  the 
parties  to  the  original  petition;  and,  as  the 
amended  and  supplemental  petition  was  sole- 
ly for  the  purpose  of  satlsQ^lng  the  original 
Judgment  between  the  same  parties,  we  fall 
to  see  that  appellants  have  been  In  any  way 
prejudiced.  No  good  reason  existed,  under 
the  circumstances,  for  requiring  the  admin- 
istrators to  bring  a  new  suit  The  later  pro- 
ceedings t>eing  essential  to  the  relief  asked  in 
the  original  petition  for  a  settlement  of  the 
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estate,  they  were  not  Improperly  taken  In 
the  same  action, 

[4,  i]  8.  The  bank  and  trust  company  be- 
ing mortgagees  of  tba  land  which  John  T. 
a^d  Perry  L.  Aylor  had  received  from  their 
fath^a  estate  they  were  necessary  parties 
to  the  supplementary  proceeding  which 
sought  to  sabject  those  lands  to  the  payment 
of  the  debts  doe  the  estate.  The  statute  re- 
quires that  all  Uenholders  shall  be  made 
parties  in  actions  of  this  character.  Cer- 
tainly, the  appellants  were  not  prejudiced, 
since  the  supplemental  petition  making  their 
mortgagees  defendants  followed  precisely  the 
same  course  that  would  have  been  taken  If 
a  new  suit  had  been  brought  by  the  admin- 
istrators. Section  1S4  of  the  CItU  Code  of 
Practice  gives  the  trial  judge  a  broad  dis- 
cretion in  the  matter  of  allowing  or  rejecting 
pleadings,  and  Its  raUng  will  not  be  disturbed 
when  the  ends  of  Justice  have  been  promoted, 
and  the  parties  have  had  a  ftiir  trial.  Tay- 
lor T.  Uoran,  4  Mete.  127;  Barron  t.  City 
of  liexlngton,  105  S.  W.  896,  32  Ky.  I;aw 
Bep.  82;  Staton  t.  Byron,  105  8.  W.  928, 
82  Ky.  Law  Bep.  2M;  Vanght  t.  Hogn^  107 
8.  W.  757,  82  Ky.  Law  B«pw  1061.  There  was 
no  error  here. 

[I]  4.  We  see  no  nmlt  in  the  plea  of  res 
judicata.  -Tbia  defense  to  based  upon  the 
well-known  mle  that  a  plea  of  res  judicata 
arolles,  except  in  wpadal  cases,  not  <ml7  to 
pi^ts  upon  which  the  court  was  actually  re- 
quired by  tlie  parties  to  form  an  opinion  and 
pTononnce  Judgmmt^  bnt  to  every  point  which 
properly  belonged  to  the  subject  of  litiga- 
tion, and  which  the  parties,  exercising  rea- 
sonable diligence  ml^t  have  brought  tor- 
ward.  Frauds  v.  Wood,  81  Ky.  16.  The 
rule,  however,  does  not  aj^ly  hne. 

The  question  presented  by  the  amended  pe- 
tition was  not  required  to  be  presented,  and 
was  not  concluded  by  the  orl^nal  proceed- 
ings. The  fallacy  of  appellants'  contention 
In  this  Toajfect  to  w^  diown  by  the  decision 
in  Honafcer  v.  Cedl,  84  Ky.  a06»  1  &  W.  892, 
relied  np<m  by  appellants  in  support  of  their 
view.  In  that  case  implants  had  mortgaged 
thdr  land,  and  the  mortgage  lien  had  to  be 
enforced  by  a  sale  of  tihe  land.  Botti  the 
husband  and  wlfs  were  b^re  the  oourt,  al- 
though neither  had  answered.  Afterwards 
the  husband  and  wlf0  brought  a  sqiarate 
action  to  recover  homestead  in  the  land,  on 
the  ground  of  the  wife'a  Inanffleirat  acknowl- 
edgment of  the  mortgage^  In  the  last  suit 
the  court  dismissed  their  petition,  upon  the 
ground  that  they  had  had  ttieir  day  in  court 
in  the  first  suit^  where  the  question  of  home- 
stead was  necessarily  dl^pmed  of  by  the 
Judgment  which  sold  thdr  entire  interest  In 
the  land  for  flte  payment  of  the  mortgage. 
Uonaker  v.  Cecil  was  properly  decided,  and 
has  no  application  to  the  case  at  bar,  since 
the  claim  of  homestead  was  directly  antag- 
onistic to  tlie  plalaturs  daim  as  mortgagee ; 
and,  after  the  plaintiff  had  obtained  a  judg- 


ment sustaining  and  enforcing  hto  mortgage, 
clearly  there  oonld  be  no  homestead  in  the 
land  thus  subjected. 

Likewise,  la  Moran  v.  Vlcroy,  117  Ky.  1^ 
77  8.  W.  668,  relied  upon  by  appellants,  a 
judgment  for  plaintiff  In  a  suit  for  trespass 
to  land  precluded  defoidant  from  relltigatlns 
the  question  of  the  title  to  the  same  land  In 
an  injunction  suit  to  restrain  farther  tree* 
passes.  The  question  settled  in  tlie  suit  for 
trespass  was  the  title  to  the  land,  and  It 
necessarily  remained  setUed  in  future  suits. 
The  essence  of  tiie  mle  here  relied  upon  by 
appellants  Is  that,  where  a  judgment  settles 
a  question  In  Issue,  that  questiUm  cannot  be 
again  tried.  It  to  pecultor^  iq^ltcable  to 
defenses  and  requires  a  defendant  to  present 
all  of  hto  defenses  before  judgment,  under 
penalty  of  being  barred  from  presenting  any 
new  defenses  in  another  acticm  after  Jndff- 
ment  baa  once  gone  asalnst  htm. 

The  rule  has  no  apidlcatlon  here. 

For  the  «rror  abov*  Indicated,  however, 
the  judgment  to  reversed  for  further  proceed* 
Ings  consistent  with  thto  opinion. 


TOWN  or  ELSMGBB  v.  TANNBB. 
(Court  of  Appeals  of  Kentucky.   Uay  5.  iai4} 
L,  MtmioiPAL  CoiPOBATioira  (1 763*>— DBno- 

TIVK  SiDBWALKS— DUTT  OP  TOWIT. 

All  towns  and  cities  are  under  a  daty  to 
exercise  ordinary  care  to  keep  thdr  streets, 
sidewalk^  and  public  places  in  a  reasonably  safe 
condition  for  public  travel  by  persons  ezereto- 
ing  ordinary  care  for  their  own  safety. 

[Ed.  Note. — For  other  coses,  see  Municipal 
Corporations,  Cent  Dig.  H  1612-1615;  Dec. 
Dig.  I  763.*i 

2.  Municipal  Cobpobations  (|  796*)— Tobts 
— Dbfeotivk  Sidbwaijlb— Ebbction  ov  Bab- 
bibbs. 

Neither  the  fact  that  a  sidewalk  was  con- 
structed  upon  an  embankment  2  feet  high,  witli 
a  gentle  slope  of  feet  to  the  bottom  there- 
of, nor  that  the  walk  was  about  4  Inches  above 
the  level  of  the  top  of  the  embankment,  make 
the  ptoce  a  dangerous  on&  so  as  to  require  the 
erection  of  barriers  by  the  town  tar  the  pro- 
tection of  parsons  using  the  walk. 

IBd.  Notc^For  other  casea,  see  ICunidpal 
Corporations,  Cent  Dig.  |  1666;  Dec  Dig.  | 
796.*] 

8.  MuniciPAi.  CoKPoBATions  (1  768*)— Tobts 
— DBFECTIVE  SlDBWAI^fr— Dahobbous  Goif- 
BtBUOnON. 

The  coDstractfon  of  a  sidewalk  widi  its 

edge  about  four  inches  above  the  surface  of  tbe 
ground  at  the  side  of  the  walk  does  not  render 
the  walk  unsafe  for  travel,  so  as  to  make  tbe 
town  liable  for  injurlss  reealved  by  ona  who 
stepped  off  the  walk. 

[Ed.  Note.— ror  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  ||  1622,  1624,  16&; 
Dec.  Dig.  i  768.*] 

4.  Municipal  Cobpobations  (f  762*)— Tobts 
— UsB  OF  Sidewalks— LiABiUTT  op  Citt. 
A  city  to  not  the  insurer  of  the  safety  of 
persons  who  travel  its  sidewalks,  and  to  not 
liable  In  damages  for  injuries  canaed  by  the 
thougbtlessnesB  or  negligence  of  travelers. 

[Ed.  Note.— -For  other  cases,  see  Manidpsl 
Cotporatirai&  Cent  Dig.  H  1606-16U;  Dec. 
IHg.  I  762.*! 
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6.  BiUinCIPAI.  COBPOKATIOHB  (|  821^— TORTB 

— Dmncim  SioswiXKa— Aotxokb— Quks- 

TKOH  lt>B  JUVT. 

While  DO  hard  and  test  rale  for  measariiig 
dot;  of  a  town  to  keep  iti  lidewalkt  in 
xeattonably  aafe  condition  (or  travel  can  be  laid 
down,  and  the  question  is  ordinarily  one  for 
the  jury,  where  there  can  be  no  reasonable  dif- 
ference of  oi^nion  as  to  the  safety  of  the  walk, 
tha  court  ehoold  role  apon  tb»  isra«>  as  a  mat- 
ter of  law. 

lEA.  Note.— For  oUier  caiei.  see  Muni^pal 
CorporadoDs,  Gent  Die-  H  174&-1767;  Xfec. 

6.  Appeal  and  EIbbob  (|  999*)  —  Bbview — 

Verdict. 

In  actions  against  a  city  for  Injnriea  caus- 
ed by  a  defective  sidewalk,  the  Court  of  Appeals 
will  sive  great  weight  to  the  finding  of  the  Jury 
as  to  the  safety  of  the  walk,  and,  when  there  u 
reasonable  ground  for  a  diflFerence  of  opinion  on 
that  iwne,  will  not  Interfere  with  their  verdict 
9r  aar  that  the  case  should  not  have  been  sab- 
mitted  to  them,  but  this  rule  does  not  make 
the  fining  of  ue  jury  on  meh  Issue  conclusive 
In  all  casea. 

[Ed.  Note.— For  other  case&  see  Appeal  and 
Error,  Cent.  Dig.  H  8912-^1,  90SiS,  88S4; 
Dec.  big.  $  999I] 

Appeal  from  Circuit  Court.  Kenton  Conn- 
ty,  GfaaDCOT7t  Conimon  Law,  and  Eqnity 
Dl  vision. 

Action  by  Emma  F.  Tanner  against  the 
Town  of  Elsmere.  Judgment  for  the  plaln- 
tlft,  and  defendant  appeals.  Rereraed,  with 
directions  tot  a  new  trial. 

HaU  ft  Adams,  of  COTlnstm,  for  appel- 
lant Richard  G.  WllUams  and  O.  M.  Roff- 
na,  both  of  Covington,  for  apptilee^ 

CARBOLIi,  J.  The  appellee.  Mrs.  Tanner, 
brongiit  snlt  against  the  app&Uant  town  of 
ESsmere  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sustained  by  the 
negligence  of  the  town  In  falling  to  maintain 
its  sidewalks  in  reasonably  safe  condition 
for  public  travel.  After  the  issues  bad  been 
made  op,  the  case  went  to  trial  before  a  Jury, 
and  there  was  a  Judgment  In  favor  of  Mrs. 
Tanner  for  $238.  On  this  appeal  by  the  town 
the  only  ground  relied  on  for  reversal  is  that 
the  trial  court  should  have  directed  a  ver- 
dict for  the  town. 

II]  Elsmere  is  a  town  of  the  sixth  class, 
and  was  under  a  duty,  as  are  all  other  towns 
and  cities  In  the  state,  to  exerdae  ordinary 
care  to  ke^  its  streets  and  sidewalks  and 
public  places  In  reasonably  safe  condition 
for  public  travel  by  persons  exercising  or- 
dinary care  for  their  own  safety,  and  so  if 
the  town  failed  to  perform  the  doty  imposed, 
and  Mrs.  Tanner  was  exercising  ordinary 
■  care  for  her  own  safety,  there  Is  no  reason 
for  disturbing  the  Judgment. 

The  town  a  few  years  ago,  constructed,  or 
had  constructed,  a  concrete  sidewalk  five  feet 
wide.  The  surface  of  this  sidewalk  was 
smooth,  and  there  is  no  complaint  that  any 
part  of  the  sidewalk  proper  waa  not  In  good 
condition.  The  sidewalk,  at  the  place  of  the 


acddrat,  was  built  on  an  embankment  about 
two  feet  higher  than  the  natural  surface  of 
the  ground  of  the  adjacent  property  owner. 
The  embankment  on  which  the  sidewalk  was 
buUt  8l<v>ed  from  the  concrete  to  the  surface 
of  the  ground  of  the  abutting  owner,  the 
distance  from  the  concrete  to '  the  base  of 
the  slope  being  about  feet,  and  the  em- 
bankment, immediately  at  the  edge  of  the 
concrete,  lacked  about  fonr  inches  of  being 
flash  with  the  anrface  of  the  aidewalk.  The 
town  maintained  no  street  light  at  this  place, 
but  the  moon  was  shining,  and,  the  nuface  of 
the  concrete  pavement  b^ng  almost  perfectly 
white,  any  person  exerdslag  ordinary  care 
for  Us  own  aaf oonld  easily  see  the  sldO' 
waUc,  as  Its  white  surface  plainly  distinguish- 
ed it  from  the  graas  and  ground  on  the  side. 

Mrs.  Tanner  and  two  other  persona  were 
walking  side  by  aide  on  this  aldewalki  Mrs. 
Tanner  being  on  the  Inside,  or  the  side  next 
to  the  lot  While  thus  walking,  she  In  aome 
way  stepped  over  the  edge  of  the  addewaUc 
with  one  foot,  and,  as  the  surface  of  the 
ground.  Immediate]^  at  the  edge  of  the 
sidewalk,  was  about  torn  Indus  below  the 
surface  of  the  sidewalk,  she  lost  her  balance 
and  fell  or  roiled  down  the  embankment 
If  tbe  ground  had  been  level  at  this  place, 
and  the  sidewalk  had  been  built  four  indies 
above  the  anrface  of  the  ground,  and  Mrs. 
Tanner,  in  walking  along,  had  stepped  with 
one  foot  over  tbe  edge  of  the  sidewalk,  she 
would  probably  have  lost  her  balance  and 
follen  exactly  as  she  did  lose  her  balance 
and  fall  on  the  occasion  in  question.  It 
would  appear  that  the  fall  she  received  was 
due  to  the  fact  that,  when  she  stepped  with 
one  foot  over  the  edge  of  the  sidewalk  at  a 
place  where  the  surface  of  the  sidewalk  was 
four  Inches  above  the  adjacent  ground,  she 
lost  her  balance,  and  when  she  lost  her  bal- 
ance in  this  way  she  fell.  It  happened  that, 
as  the  sidewalk  was  on  an  embankment  about 
two  feet  high,  she  rolled  down  the  sloping 
sides  to  the  base,  a  distance  of  about  8% 
feet;  but  It  was  the  Initial  taXL  that  caused 
the  Injury,  and  not  the  rolling  down  the  bank 
that  followed  the  fall.  Looking  at  the  mat- 
ter In  this  way,  tbe  question  whether  the 
town  was  negligent  or  not  presents  Itself  In 
two  aspects:  One  as  relates  to  Its  failure  to 
make  the  sidewalk  so  that  Its  surfiice  would 
be  level  with  the  adjacent  ground ;  and  the 
other  as  relates  to  its  duty  to  have  barriers 
on  account  of  the  fact  that  the  sidewalk  was 
buUt  on  the  embankment  that  we  have  de- 
scribed. 

[2]  It  la  at  once  apparent  that  tbe  side- 
walk was  not  built  in  a  dangerous  or  un- 
safe place.  Tbe  surroundings  were  not  cal- 
culated to  make  it  any  more  hazardous  than 
ordinary  sidewalks.  It  cannot  be  said  that 
a  sidewalk  built  on  an  elevation  two  feet 
high,  with  side  banks  gradually  sloping  from 
the  sidewalk  a  distance  of  8%  feet,  Is  a 


.•Par  tOm  eassB  ss*  saou  toplo  ud  laetion  NUHBBR  in  Deo.  Dig.  *  An,.  Dig.  Kay-No.  Bellas  *  Rea'r  Indezw 

Digitized  by  Google 


223 


166  SOUTHWESTERN  REPOBTBB 


dangerous  place  or  waA  a  place  aa  would 
put  npon  the  town,  In  the  exercise  of  ordina- 
ry care  to  make  It  reasonably  safe  for  public 
travel,  the  duty  of  erecting  barriers  to  keep 
pedestrians  from  stepping  ott  the  sidewalk. 
Nor  do  we  tMnk  the  fact  that  the  surface 
of  the  sidewalk  was  about  four  Inches  above 
the  leni  of  the  sloping  bank  where  It  touched 
this  sidewalk  manifested  a  ftilure  on.  tike 
part  of  tSw  cit7  to  enrdse  the  required 
degree  of  care.  Thwe  are  sidewalks  to  be 
'seen  ereiy where,  espedally  In  towiu  and 
uuall  dtioi,  the  surface  of  whi<9i  Is  as  modi 
as  four  Inches  above  the  ground  immediately 
by  the  side  of  the  sidewalk.  There  are  great 
numbers  of  other  sidewalks,  built  on  aUght 
embankments  with  sloidng  sl^s.  and,  If 
towns  and  cities  were  required  to  erect  bar- 
riers on  the  dde  of  every  slilpwalk  that  was 
built  on  a  sl^t  elevation,  almost  entry  town 
In  the  state  would  be  dlsfigiued  by  nn^^tly 
barriers  erected  alongedde  smooth  and  wide 
sidewalks  built  in  safe  places  for  nas  by  per- 
sons exercising  ordinary  care  for  their  own 
safety. 

[3]  Likewise,  if  towns  and  cities  were 
obliged  to  have  the  surface  of  the  sidewalk 
level  with  the  sorface  of  the  adjacent  ground, 
80  that  persons  walkli^  cm  the  sidewalk 
might  step  out  on  the  ground  wltlumt  receiv- 
ing a  Jar  or  fiill,  there  would  not  be^  meas- 
ured by  this  standard,  many  sidewalks  rea- 
sonably safe  for  public  trav^  niere  are  few 
sidewalks  alongside  of  which  surface  sewers 
are  not  oonstructed,  and,  as  a  mle,  the  face 
of  the  sidewalk  abutting  on  the  sewer  is 
from  four  to  ten  inches  higher  than  the 
bottom  of  the  sewer,  and  the  ftill,  from  tba 
surface  of  'Qie  ddemlk  to  the  bottom  of 
the  sewer,  perpendicular ;  yet  it  wonld  hard- 
ly be  contended  that,  if  a  person  walking  on 
a  sidewalk,  with  a  surface  sewer  beside  it, 
should  walk  too  close  to  the  edge  of  the  side- 
walk and  make  a  misstep  that  would  cause 
him  to  lose  bis  balance  and  fall  into  the 
sewer,  he  could  recover  damages  on  the 
ground  that  the  dty  had  not  exercised  ordi- 
nary care  to  ke^  its  sidewalks  In  good  re- 
pair. 

[4]  A  city  Is  not  the  insurer  of  the  safety 
of  [Krsons  who  travel  its  streets  or  side- 
walks, and  Is  not  to  be  held  liable  In  dam- 
ages for  every  injury  that  may  befall  a  trav- 
eler who,  through  thoughtlessness  or  negli- 
gence, meets  with  some  accident  It  often 
happens  that  people  stumble  or  slip  and  fall 
and  hurt  themselves  while  walking  In  safe 
places,  and  no  amount  of  care  or  diligence 
on  the  part  of  a  dty.or  town  wonld  enable  it 
to  prevent  accidents  of  this  sort  They  hap- 
pen every  day  in  the  year,  to  young  as  well 
as  old,  and  strong  as  well  as  weak,  and,  if 
cities  were  required  to  insure  the  limbs  and 
life  of  every  person  who  happened  to  get 
hurt  on  its  streets,  they  would  soon  be  bank- 
rupted by  recoveries  in  damage  suits. 

TSf  under  the  facts  of  this  case,  towns  could 


be  held  liable  there  would  scarcely  be  any 
limitation  upon  their  liability,  and.  In  aliuost 
every  Instance  that  can  be  Imagined,  a 
town  or  dty  might  be  subjected  to  damageft 
where  an  Injury  was  received  by  any  bne 
using  Its  streets. 

When  a  dty  has  provided  a  good,  saf^ 
smooth  sidewalk  ot  ample  width  for  the  ac- 
commodation of  the  public,  those  who  use 
it  must  walk  on  it,  or,  if  they  carelessly  or 
thoughtlessly  st^  off,  must  take  the  conse- 
quences of  Uie  carelessness,  unless  the  side- 
walk Is  built  in  an  unsafe  or  dangerous  place, 
as,  tot  example^  on  an  excavation,  or  ravine^ 
or  water  coarse,  or  on  a  high,  steep  embank- 
ment, or  at  a  place  so  dai^erous  as  that  bar- 
riers should  be  erected  to  prevent  a  false 
step  or  movement  from  causing  serious  in- 
jury. Of  course  tiiere  are  situations  where  a 
barrier  or  protection  ot  some  sort  by  the  side 
of  a  sidewalk  might  be  necessary  to  fulfill 
the  dntgr  a  city  owes  to  travelers  on  its 
streete;  but  that  the  place  here  in  qnestion 
was  not  of  this  character  we  think  manifest. 
Hie  conditions  were  npt  sudi  as  would  eaase 
any  person  of  ordinary  prudence  to  antici- 
pate that  a  traveler,  In  the  exerdse  of  ordi- 
nary care,  would  recdve  injury.  Dillon  on 
Munidpal  Corporations  (JSth  Ed.)  {  1^. 

In  Damon  v.  Boston,  140  Msss.  147,  21  N. 
Eiw  236,  the  court  said:  "The  danger  whicb 
requires  a  railing  must  be  of  unusual  char- 
acter, such  as  bridges^  declivities  excava- 
tions, steep  banks,  or  deep  water.  Spaces 
adjdning  roads,  streets,  and  sidewalks,  and 
unsuitable  for  travel,  are  often  left  open  in 
both  country  and  <Aty;  and  a  town  or  city 
Is  not  bound  to  fence  against  them,  unless 
their  condition  Is  such  as  to  expose  travelers 
to  unusual  tuuard."  To  the  same  effect  is 
Shea  V.  Town  of  Whitman,  107  Mass.  374,  83 
N.  E.  1006,  20  L.  R.  A.  (N.  S.)  9S0.  In  the 
note  to  this  case  in  L.  R.  A.  are  dted  a  num- 
ber of  cases  illustrating  the  duty  dtlea  and 
towns  are  under  in  respect  to  barriers. 

In  Beardsley  v.  City  of  Hartford,  60  Conn. 
629,  47  Am.  Rep.  677,  there  is  found  this 
statement  of  the  duty  of  a  dty  in  respect  to 
barriers:  "The  true  test  Is  not  whether  the 
dangerous  place  is  outside  of  the  way,  or 
whether  some  small  strip  of  ground  not  in- 
cluded in  the  way  must  be  traversed  In  reach- 
ing the  danger,  but  whether  thefe  Is  such  a 
risk  of  a  traveler,  using  ordinary  care  in 
passing  alonic  the  street,  being  thrown  or 
falling  into  the  dangerous  place  that  a  rail- 
ing is  requisite  to  make  the  way  itself  safe 
and  convenient." 

[E]  It  is  strongly  Insisted,  however,  that  . 
as  the  question  whether  the  dty  exercised 
ordinary  care  to  keep  its  sidewalk  In  this 
place  In  a  reasonably  safe  condition  was 
submitted  to  the  Jury,  and  the  Jury,  by  tbeir 
verdict,  found  that  the  town  did  not  exercise 
this  degree  of  care,  we  should  not  interfere 
with  their  Sndlng  on  this  Issue  of  fact. 

It  has  frequently  been  observed  by  tbls 
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coBrt  that  tt  Is  dlfficnlt,  U  not  wholly  Im- 
practicable, to  attempt  to  lay  down  any  hard 
and  faat  role  by  which  the  liability  or  non- 
llabUlty  of  a  city  for  accidents  caused  by  its 
allied  fallnre  to  keep  Its  streets  In  rea- 
•onable  c<mdition  for  travel  may  be  meas- 
Dred,  and,  generally  speaking,  this  condition 
lias  made  It  necessary  to  leave  the  settle- 
ment of  tlw  matter  to  the  Jury  trying  the 
case. 

[I]  But  this  often  reiterated  recognition  of 
the  right -to  have  a  jnry  pass  on  disputed 
issues  of  fact  in  cases  like  this  does  not  mean 
tbat  in  ererr  ease  that  comes  np  the  is- 
saes  mint  be  1^  to  the  infy,  or  that,  becanse 
a  ivoperly  Instructed  Jury  find  by  thdr  asr 
sessment  of  damages  that  a  mnnicipality  was 
neglleent,  their  flndii«  must  be  accepted  as 
eonctnslT^  or  lhat  a  conrt  having  the  right 
to  review  the  fftcts  may  not  reach  a  ditfer- 
est  oonclnslon  from  that  reached  by  the 
Jury  or  take  the  case  from  the  jnry.  Of 
course  In  all  cases  like  this  we  reasonably 
and  naturally  give  great  weight  to  the  find- 
ing of  a  Inry;  anif  when  Qiere  are  reascmable 
gronnda  tor  difference  of  opinion,  nnder  all 
the  drcumstances,  we  wtU  not  interfere  with 
tb^  finding  npon  disputed  qnestlons  of  fitct 
01*  say  that  the  case  should  not  have  been 
nbmltted  to  a  Jnry.  City  of  Louisville  v. 
Haugh.  157  Ky.  043,  163  S.  W.  llOl.  But, 
notwithstanding -this  reluctance  of  Oie  courts 
to  Invade  the  field  that  luis  been  set  apart 
tinder  our  system  of  law  as  Qa  province  ot 
the  Jnry,  cases  now  and  then  arise  in  which 
the  ooarta  feel  like  exercising  their  discre- 
tion and  authority  to  differ  with  the  Jury  on 
tbe  f&cts  and  to  go  so  far  as  to  say  that  the 
court  shonld  rule  tbe  issue  as  a  matter  of 
law,  and  this  la  one  of  tbem.  Other  instances 
In  which  this  conrt  has  held  that  the  case 
should  he  ruled  as  a  matter  of  law  are  Oty 
of  Covington  v.  Belser,  137  Ky.  125,  123  S. 
W.  249;  City  of  Lexington  v.  Cooper.  148 
Ky.  17,  145  S.  W.  1127,  43  L.  R.  A.  (N.  S.) 
11B8:  City  of  Corbln  v.  Benton,  151  Ky.  483, 
152  S.  W.  241,  43  L.  R.  A.  (N.  S.)  501;  East 
Tennessee  Telephone  Co.  v.  Parsons,  154  Ky. 
801.  159  S.  W.  584,  47  L.  R.  A.  (N.  S.)  1021. 

We  do  not  think  that,  on  the  facts  stated, 
Qiere  Is  reasonable  ground  for  difference  of 
opinion  concerning  the  proposition  that  the 
dty  exercised  ordinary  care  to  keep  the  side- 
walk In  reasonably  safe  condition  for  travel. 
This  being  the  measure  of  its  duty.  It  la  not 
liable  for  the  accident  that  happened  to  Mrs. 
Tanner,  and  the  motion  for  a  peremptory  In- 
struction should  have  been  sustained.  If 
there  Is  another  trial,  and  the  evidence  as 
to  tbe  condition  of  the  sidewalk  is  sub- 
stantially the  same  as  It  was  on  this  trial, 
the  court  will  direct  a  verdict  for  the  de- 
fendant 

The  Judgment  Is  reversed,  with  directions 
for  a  new  trial  in  conformity  with  this  opin- 
ion. 


ELDBIDOB  et  al.  v.  EIMBRT. 

(Court  of  Appeals  of  Kentucky.  May  6,  1914.) 

iHi-ANTS  (5  87*)— Sale  or  Land. 

Where  a  will  save  a  life  interest  to  tes- 
tator's wife  in  one-third  of  realty,  of  which  she 
then  owned  an  undivided  one-fourth  interest, 
and  devised  the  remainder  in  trust  for  testator's 
seven  children,  four  of  whom  were  infants, 
to  pay  one-seventh  thereof  to  tbe  sons  at  a 
certain  age  and  the  iucome  from  one-Beventh  to 
the  dauKhters,  the  widow  and  trustees  being  In 
posseaMou,  and  the  land  not  being  divlslbU, 
there  was  such  a  vested  estate  and  Joint  owner- 
ship as  to  authorize  the  oale  of  the  infants*  in- 
terest under  Civ.  Code  Prac.  |  490,  authorizing 
the  sale  of  a  vested  estate  in  realty  Jointly  own- 
ed by  two  or  more,  though  plaintiff  or  defend- 
ant be  an  infant,  if  tbe  estate  be  in  possea- 
Aon,  and  the  property  cannot  be  divided  with- 
out materially  impairing  its  value. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  §S  82,  83,  97;  Dec.  Dig.  I  37.*} 

Appeal  from  Circuit  Court,  Fayette  County. 

Suit  by  G.  W.  Bmbry  against  G.  T.  Bld- 
rldge  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeaL  Affirmed. 

H.  B.  Ross,  of  Lexington,  for  appeHanta 
T.  T.  Forman  and  Forman  &  Fonnan,  all  of 
Lexington,  for  appellee. 


NUNN,  J.  Appellants  purchased  a  tract 
of  land  In  Fayette  county,  and  have  refused 
to  pay  tbe  notes  executed  In  consideration 
for  It.  Thla  is  a  suit  by  appellee  vendor  to 
coerce  payment,  and  appellants  resist  on  a 
plea  of  deficient  title.  The  land  was  pur- 
chased by  appellee  at  Judicial  sale,  and  the 
power  of  the  court  to  order  a  sale,  the  rights 
of  Infants  being  involved,  is  tb«  question 
presented. 

The  land  was  owned  Jointly,  and  In  fee,  by 
Henry  F.  Embry  and  his  wife,  Laura  Embry ; 
the  wife  owning  an  undivided  one-fourth  In- 
teresL  They  were  residents  of  Jefferson 
county,  and  the  husband  died  in  1909.  He 
left  a  wtll  disposing  of  his  large  estate,  real 
and  personal,  under  some  very  unusual  pro- 
visions; but  there  has  never  been  any  dis- 
pute between  the  heirs  or  the  devisees  as  to 
the  meaning  of  it,  and  some  parts  of  it  are 
beyond  controversy.  By  tbe  second  clause  he 
gives  to  his  wife  one-half  of  hia  surplus  per- 
sonalty and  a  life  Interest  in  one-third  of  his 
real  estate.  It  will  thus  be  seen  that  Laura 
Embry,  his  wife,  owned  in  fee  an  undivided 
one-fourth  interest  in  this  land,  and  by  the 
will  she  acaulred  a  life  Interest  In  one-third 
of  tbe  other  three-fourths.  By  the  third 
clause  of  the  will  the  testator  devises  the  re- 
mainder of  his  "estate  of  every  kind  and 
wheresoever  situated  to  my  trustees  herein- 
after named  upon  tbe  following  trust,"  etc. 
The  trust  was  In  favor  of  his  seven  children, 
the  trustees  being  directed  to  pay  one- 
seventh  to  each  of  his  Ave  sons  as  they  attain- 
ed the  age  of  25  years,  and,  as  to  hia  two 
iljiughters,    he    directed    tlint    each  shall 
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receive  for  life  the  Income  from  one-^erenth. 
By  further  clauses  he  directed  that  his 
brother  Talton  Embry  qualify  as  guardian 
for  his  Infant  children,  and  that  two  other 
hrothere  and  two  adult  sons  act  as  executors 
and  trustees  of  his  will.  It  is  difficult  to  con- 
ceive just  how  th^  trustees  can  carry  out  the 
trust  without  selling  his  real  estate,  and 
there  Is  a  strong  probability  that  the  testator 
Intended  they  should  be  ^ven  the  power  to 
sell;  but  andi  a  power  is  not  directly  con- 
ferred. 

In  1910  suit  was  filed,  under  section  4100  of 
the  Code,  for  a  sale  of  the  land  and  a  dlvl- 
aton  of  the  proceeds.  The  executors  end 
trustees,  the  widow,  and  all  the  adult  chil- 
dren were  parties  plaintiff;  while  the  four 
Infant  children  and  Talton  Embry,  their 
statutory  guardian,  were  made  defendants. 
Copies  of  the  petition,  answers,  proof,  ex- 
hibits, and  process  ere  all  a  part  of  appel- 
lants' pleading  in  defense  of  this  action  on 
the  purchase-money  notes.  It  Is  not  claimed 
that  there  was  any  Irregularity  in  these  pro- 
ceedings, nor  Is  It  claimed  that  any  of  the 
parties  in  interest  were  not  before  the  court 
The  appellee  Insists  that  by  the  third  clause 
of  the  will,  above  quoted,  the  legal  title  to 
this  j)roperty  went  to  the  executors  and 
trustees,  and  that  they,  In  conjunction  with 
the  widow,  had  the  power  to  sell  and  convey 
the  land,  and  by  their  joint  deed  vest  in  the 
purchaser  a  fee-simple  title;  but  we  deem 
it  unnecessary  to  pass  upon  that  question. 
If  the  title  has  ever  passed  from  Henry  F. 
Embry's  heirs,  it  Is  by  reason  of  the  suit 
above  referred  to  and  the  decretal  sale  had 
thereunder.  As  a  requisite  for  the  sale  of 
Infant's  realty  under  section  490  of  the  Code, 
there  must  be  a  vested  estate,  joint  owner- 
ship, and  indivisibility.  Appellants  contend 
that  the  title  of  the  Embry  widow  and  chil- 
dren was  not  a  vested  estate,  nor  was  their 
possession  such  as  oontemplated  In  the  Code 
section  to  autborlze  a  sale.  The  proof  In 
the  suit  above  referred  to  showed  that  the 
land  was  not  divisible,  and  the  claim  that  the 
widow  and  executors  trustees  were  In  posses- 
sion is  not  disputed.  It  is  also  admitted  that 
in  addition  to  her  Ufe  estate  the  widow  own- 
ed In  fee  an  undivided  one-fourth  interest. 
If  the  widow  owned  no  more  than  a  Ufe  In- 
terest, under  the  authority  of  Jenkins  v. 
McVaw,  145  Ky.  205,  140  S.  W.  150,  this  sale 
would  have  to  be  upheld.  When  it  Is  per- 
fectly clear  that  all  the  parties  in  Interest 
were  joint  owners,  and  that  they  owned  vest- 
ed estates,  and  that  they  were  In  possession, 
and  that  the  property  could  not  be  divided 
without  materially  impairing  Its  value.  It 
follows  that  these  conditions  meet  every  re- 
quirement of  the  Code  section,  supra.  It  Is 
not  necessary  that  there  be  unity  of  owner- 
ship either  in  time,  title,  or  possession,  or 
that  each  vested  Interest  be  equal  or  alike. 
Atherton  t.  Warren,  120  Ky.  151,  85  S.  W. 
1100,  27  Ky.  Law  Itep.  632.    Section  2348  of 


the  KCTtacky  Statutes  Aecnres  to.  one  joint 
tenant  a  right  of  partition,  although  the  other 
joint  tenants  are  laboring  under  disability.  In 
discussing  this  propositloii  in  Kean  v.  Til- 
ford,  81  Ky.  600,  thia  court  said:  "And  this 
being  the  case,  the  one  tenant,  by  making  a 
disposition  of  his  interest  by  deed  or  will 
to  his  children,  or  to  a  stranger,  containing 
a  clause  prohibiting  a  sale,  cannot  take  from 
his  cotenants  or  joint  owners  the  right  to 
Iiave  the  property  sold,  if  indlvLsible." 

In  Hartlng's  Executor  v.  Mllward's  Exec* 
utor.  etc,  90  S.  W.  262,  28  Ky.  Law  Rep. 
776,  It  is  said  that  infants  and  those  whose 
'  shares  are  contingent  hold  their  Interest  sub- 
ject to  the  right  of  the  other  joint  owners  to 
have  the  whole  property  partitioned  at  any 
tim&  When  the  nature  of  the  property  is 
such  that  a  partition  in  kind  is  Impracticable, 
then  the  provisions  of  section  490  ttrt  its  sale 
apply.  See,  also,  Walsh  t.  Parr's  Executor 
and  Trustee,  110  S.  W.  300,  83  Ky.  Law  Rep. 
242;  Atherton  v.  Warren,  120  Ky.  151,  86 
S.  W.  1100.  27  Ky.  Law  Rep.  632. 

When  the  purchase  money  was  collected 
from  the  decretal  sale,  the  statutory  guardian 
went  into  the  circuit  court  and  executed  the 
bond  provided  by  section  493  of  the  Code,  and 
thereupon  receipted  for  the  share  of  the  in- 
fants in  the  land.  This  bond  and  the  receipt 
were  conditioned  upon  his  investment  and  ac- 
counting as  required  by  the  trust  clause  in 
the  testator's  will. 

The  recent  case  of  Batterich  v.  Bruce,  151 
Ky.  12,  151  S.  W.  31,  Is  conclusive  on  fbe 
power  of  the  court  to  order  a  sale.  The  land 
was  Jointly  owned  In  fee  by  four  Infant  chil- 
dren, subject  to  the  dower  of  their  mother. 
In  upholding  a  sale,  and  in  answer  to  the 
same  objections  as  are  here  made,  the  court 
said:  "The  possession  of  the  property  is 
Jointly  held  by  the  infants  and  their  mother, 
though  the  latter  Is  but  the  tenant  for  life 
in  an  undivided  third  In  value  of  the  whole." 

In  the  case  at  bar  the  widow,  not  only  own- 
ed dower  In  three-fourths,  but  owned  in  fee 
the  other  fourth  of  it. 

We  are  of  opinion  that  the  proceedings  for 
a  sale  of  the  land  under  section  490  of  the 
Code  effectually  passed  the  title  of  all  the 
parties  In  interest,  and,  since  that  Is  the  only 
title  brought  In  question  by  appellants,  It 
follows  that  they  Ixave  no  just  ground  in  re- 
fusing to  pay  the  notes. 

The  judgment  of  the  lower  court  Is  there- 
fore affirmed. 

SIMONS  V.  AMERICAN  BOX  BALL  CO.t 

(Court  of  Appeals  of  Kentucky.   April  30, 
1914.) 

L  COHPOBATIONS  (|  519*)— AOTION  BT  SSLLEB 

— E  VI DKNCE— StJFFI  CIENCT. 

In  an  action  for  the  price  of  goods  sold 
on  a  written  order  whldi  was  signed  by  the 
defendant  personally,  a  finding  by  the  trial 

court  that  tiie  goods  were  Bold  to  tiie  defend- 
ant, and  not  to  a  corporation  represented  by 
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him  IB  be  claimed,  Md  not  to  b«  flagtvUly 

■calnst  the  evideace. 

[Ed.  Note.— For  other  caseB,  see  Corpora- 
tions, Cent  Dig.  ii  2085,  2088,  2089,  2091,  209S; 
Dec  Dig.  I  fiifl.*] 

2;  ASStWFSIT,  AGTXOIT  OF  (|  26*)— GOODS  SOLD 
AKD  DBLXTXBBD  —  AD1US8IB3LITT  OF  £VI- 
DESCB— WWTOS  OBDBB. 
Where  plaintiff  declared  in  assumpsit  for 
goods  sold  and  delivered,  and  not  npon  a  writ- 
ten contract,  a  written  order  for  the  goods, 
■igoed  ^  the  defendant,  is  admissible,  since 
■Dcb  order  does  not  amount  to  a  complete  con* 
tnct 

[Ed.  Note. — For  other  cases,  see  Assumpsit, 
Action  of,  Cent.  Dig.  Sf  158-155;  Dec.  Dig.  i 
25.'] 

Appeal  from  Circuit  Court,  Jefferson  Cotm- 
ty,  Common  Pleaa  Branch,  Second  Division. 

Action  by  the  American  Box  Ball  Company 
against  Iinm  Simons.  Judgment  for  the 
plaintiff,  and  defendant  appeals.  Affirmed. 

Glflord  ft  Stetnfeld,  of  Lonlsnue,  for  ap- 
pellant Burnett,  Bataon  &  Gary,  of  Loolft- 
Tiile,  for  appellee. 

CZiAY,  C.  On  May  8,  1912,  1^  Simons 
signed  and  delivered  to  the  American  Box 
Ball  Oompany  tbe  t<dlowing  order: 

"May  3,  1912, 

"American  Box  Ball  Company,  Indlanapo- 
li^  Ind.:  Ship  me  Immediately  2  1911  Model 
Box  Ball  AUeys  complete.  Price  J380.00  In- 
stalled. Terms  cash.  Length  of  all^s  to 
be  42  feet  My  post  office  address  la  LouSs- 
Tille,  state  Ky.  Ship  alleys  to  town  of  Lonla- 
Tille,  state  Ky.  Ship  by  Penn.  BaUroad. 
[Signed]   L.  Simons." 

The  two  box  ball  alleys  were  shipped  and 
delivered  to  Simons  at  304  Jefferson  Street 
Louisville,  Ey.  Payment  being  refosed, 
ptaiatifC,  American  Box  Ball  Company, 
brought  this  action  against  defendant  Si- 
mons, to  recover  tbe  sum  of  $380,  alleging 
that  defendant  was  Indebted  to  It  In  that  sum 
"for  goods,  wares,  and  merchandlae  sold  and 
delivered  tbe  plaintiff  to  the  defendant 
at  his  special  Instance  and  request  in  the 
year  1912."  The  auctions  of  the  petition 
were  denied  by  answer.  By  agreement  of 
parties,  a  trial  by  jury  was  waived,  and  the 
law  and  facts  were  submitted  to  the  court. 
After  hearii%  the  evidence,  the  court  sepa- 
rated Its  findings  of  law  and  fact  He  found 
as  a  fact  that  the  arOdeB  saed  for  were 
sold  to  the  defendant  npon  a  written  order 
signed  by  him  personally;  that  they  were 
delivered  to  him  personally  upon  the  faith  of 
this  order,  which  stipulated  the  price.  The 
court  concluded,  as  a  matter  of  law,  that 
whore  one  person  orders  and  receives  goods, 
wares,  and  merchandise  at  a  stipulated  price, 
be  Is  under  an  obligation  to  pay  the  price 
BO  stipulated.  Pursuant  to  these  Ondlngs, 
Judgment  was  entered  In  £avor  of  plaintiff 
for  the  amount  sued  for.   Defendant  appeals. 

[11  It  was  the  contention  of  Col.  Simons 
tliat  the  sale  was  made  to  the  Rivervlew 
Puk  Company;  tbat  the  agent  of  plaintiff 


so  uttderstopd  when  the  sale  wa^  made.  The 
evideince  fw  plainUff  was  to  the  effect  that 
It  would  not  sell  to  the  park  company,  but 
made  tbe  sale  to  OoL  Simons  individually 
because  of  his  personal  credit.  Col.  Simons 
testified  tbat  the  agent  knew  at  the  time  of 
the  purchase  that  he  was  buying  the  alleys 
for  the  park,  and  denied  the  agent^s  state- 
ment that  jdalntiff  wonid  not  sell  to  tbo 
park,  and  that  d^endant  was  so  informed- 
In  view  of  the  fact  that  the  order  waa  not 
signed  by  tbe  Biverview  Park  Con^iany,  or 
by  Col  Simons  as  ita  president  ox  agm^  but 
by  him  personally,  and  that  tbe  alleys  were 
Ediipped  to  and  delivered  to  him  personally. 
It  cannot  be  said  that  the  court's  finding  1b 
flagrantly  against  tiie  evidence. 

[2]  But  detoidant  Insists  timt,  as  plaintiff 
de(^red  In  uBsumpsIt,  it  was  error  to  permit 
it  to  prove  tbe  written  contract  In  response 
to  this  contention  It  is  snffldent  to  aay  that 
the  paper  s^ned  by  the  defendant  was  not  a 
complete  contract  It  was  merely  a  written 
order  or  reqneat  to  send  the  alleys.  It  im- 
posed no  obligation  on  defendant  to  receive 
the  goods  until  accepted,  or  to  pay  for  them 
until  delivered.  Vrbm  goods  are  sold  and 
delivered  to  another  at  Ms  special  Instance 
and  reQUest,  either  an  oral  or  written  request 
may  be  shown.  The  court  did  not  err,  there- 
fore, In  admittliv  the  evidence  oompktined  of. 

Judgment  affirmed. 


TIPPENHAUER  v.  TIPPBNHAUBR. 

(Court  of  Appeals  of  Kentucky.   April  80, 
1914.) 

1.  Afpbai.  Airn  BbmoB  (§  1000*)— Habk]:.bbs 

Ebror. 

Aay  error  in  refusing  to  transfer  a  case 
to  the  jury  in  an  action  to  recover  realty,  and 
in  overruling  the  exceptions  to  depositiona  tak- 
en for  defendant  is  not  material,  where  the 
court  would  have  been  required  under  the  evi- 
dence to  have  directed  a  verdict  for  defendant 
at  the  dose  of  plainttfTs  evidence. 

[EJd.  Mote. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  4037;  Dec.  Dig.  i  1030.*] 

2.  Advebse  Posaxsstoif  (g  43*)— Taokxro  on 
ADVBBSB  Possession. 

Plaintiff,  who  claimed  through  her  hus- 
band, could  tack  on  the  adverse  poasesaion  of 
her  husband  before  his  death  to  ner  own  ad- 
verse possession. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Gent  Dig.  $$  213-224;  Dec  Dig.  | 
43.*] 

3.  Gifts  (S  47")  —  PsEsnMPraoN  —  TsANsnsBS 
BETWEEN  Relatives. 

Where  one  permits  another  for  accommo- 
dation to  enter  and  occupy  land  without  con- 
sideration, and  under  a  verbal  consent,  no  pre- 
sumption of  gift  arises  from  the  mere  taUng 
of  possession. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Ceat 
Dig.  SS  81-86;  Dec  Dig.  f  47.*] 

4.  Adverse  Posskssior  (|  60*)— Notice  or 
Hostile  Claim. 

One  entering  possession  of  property  by 
consent  of  the  owner  cannot  dalm  title  by  ad- 
verse possesion,  unless  the  intention  to  claim 
it  adversdy  is  actually  brought  home  to  the 
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donor  by  inch  acts  or  conduct  ai  wonld  pnt  a 
reasonable  person  on  notice  that  a  hostile  claim 
was  being  asserted. 

[Ed.  Note.— For  other  eaaea.  see  Advene  Poa- 
session.  Cent  Dig.  H  2S^^  82S,  SS28;  Dee. 
Dig.  I  60.*]       *  "  «^ 

fi.  ADTE88B  POSSBWIOH  00*)— NaTUBB  OF 

HoLDiiros. 

One  entering:  upon  land  ander  an  express 
unconditional  xif  t  or  a  parol  porcbase  need  not, 
in  order  to  c&Um  the  property,  opeolr  assert 
his  right  thereto  adTeraely  or  in  a  notorioas 
war,  proTided  he  exercises  ordlnarr  acta  of 
ownership,  such  as  payment  of  taxes,  etc. 

[Ed.  Note. — For  other  cases,  see  Adverse  Poa- 
session.  Cent.  Dig.  H  282-812.  323,  828;  Dec. 
Dig.  I  60.*) 

6.  ADVEB8B  POSBBBSION  ($  118*}— ADMISSIONS. 

Id  an  action  to  recover  land,  in  which 
pl^tiff  claimed  that  her  father-in-law  gave  the 

Eropert;  to  her  hasband,  and  that  she  and  her 
usband  acquired  title  by  subsequent  adverse 
poBSession,  evidence  of  conversations  between 
plaintiff's  motber-in-law  and  her  husband  dur- 
ing her  father-in-law's  lifetime,  as  well  as  dec- 
larations bf  a  daughter  of  plaintiff's  father-in- 
law,  were  Irrelevant;  the  motber-in-law  and 
daughter  not  then  owning  the  property. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  668,  OTl-fiSl:  Dec  Dig. 
f  113.*] 

7.  Gifts  (8  49*)— Btootnct. 

Evidence  in  an  action  involving  the  right  to 
realty,  in  which  plaintiff  claimed  throagb  a  gift 
to  her  husband  from  her  father-in-law,  and  by 
adverse  poBsearion  by  herself  and  husband,  htti 
not  to  8D0W  an  express  or  unqualified  gut  of 
the  property  to  plaintiff'B  husband. 

[Ed.  Note.— For  other  cases,  see  Gifti,  Cent 
Dig.  n  95-100 ;  Dec  Dig.  I  4&.*] 

8.  AdVEBSB  P0S8E8BX0K  (|  114*)— SumOIINCT 
OF  EVIOBNCK, 

Evidence,  in  an  action  involving  property, 
which  plaintiff  clalma  was  given  to  her  husband 
by  her  father-in-law,  and  held  adversely  by 
herself  and  bosband,  held  not  to  show  that 
plaintiff  or  her  husband  ever  asserted  title  to 
the  property  adversely,  ao  as  to  acquire  it  by 
adverse  possession. 

[Ed.  Note.— For  other  eases,  see  Adverse  Pos- 
session, Cent  Dig.  H  682,  683,  686,  68tt;  Dec 
Dig.  S  114.*] 

9.  ADVEBSB  POSSEaSIOV  (|  112*)— BUBDXN  OF 

Fbogf. 

In  an  action  Involving  the  title  to  property 
claimed  by  plaintiff  throi^  a  gift  by  her  father- 
in-law  to  her  husband,  and  by  a  snbseqnent  ad- 
verse holding  by  herself  and  husband,  the  bar- 
den  was  on  plaintiff  to  prove  acqoiritloD  of  title 
as  alleged. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  «  651.  653,  654.  657-659, 
661-^tt»,  666.  666;   Dec  Dig.  |  112.*] 

Appeal  from  Circolt  Court,  Campbell 
Oonnty. 

Action  t»7  Minnie  Tlppenhaoer  against 
Oatberine  Tlppenhaner.  From  ft  jcdgment 
Cor  defendant,  plaintiff  appeals.  Affirmed. 

Kelly  &  Regensteln,  of  Newport,  for  appel- 
lant.  Bailey  ft  Yeitii,  of  Newport,  tot  ap- 

pellee. 

CARROLL,  7.  On  Uie  merltB  of  tbls  ease 
the  only  question  involved  la,  Did  app^ant 
and  her  husband  occupy  the  house,  in  which 
they  lived  for  many  years,  adversely  to  the 
legal  title  holder,  or  by  his  pennlssion?  The 


lower  court  hdd  that  the  occupancy  was  not 
adverse  but  amicable,  and  in  fills  mling  we 

cracnr. 

The  iileadliigs  In  tbs  case  presented  tbe 
Issue  In  this  way:  Tb»  appellant.  In  191^ 
brought  a  salt  In  equity  against  Catherine 
nppenhauer,  widow  of  George  Tippenbaner, 
Sr.,  and  who  has  died  since  the  Judgment 
below  was  rendered,  to  quiet  her  title  to  the 
bouse  and  lot  in  controversy.    In  this  suit 
she  averred  that  In  1881  "George  Tlppenhaner, 
Sr.,  gave  said  property  (described  as  a  house 
and  lot  in  the  city  of  Newport),  to  his  son. 
George  Tlppenhauer,  who  was  then  the  hus- 
band of  plaintiff,  and  that  on  said  day  she 
and  her  said  husband  moved  on  said  pn^ier- 
ty  and  took  full  and  complete  possession 
thereof,  and  that  she  has  been  in  the  actual, 
peaceable,  exclualve,  notorious,  continuous, 
uninterrupted,   adverse   possession   of  the 
whole  of  said  property  ever  since,  holding  it 
and  occapyiBg  and  using  it  under  a  claim  of 
right  and  ownership,  and  adverse  to  said 
George  Tlppenhauer,  for  a  period  of  more 
than  15  years,  and  more  than  30  years  next 
before  defendant  set  up  her  claim  as  herein- 
before stated."   In  an  amended  petition  it  was 
further  averred,  Ln  substance,  that  George 
Tlppenhauer  gave  the  property  in  question  to 
bis  son,  George  Tlppenhauer,  the  husband  of 
plaintiff;  that  she  and  her  husband  moved 
into  the  property  in  1881,  and  lived  there  and 
occupied  it  in  tbe  manner  stated  In  the 
petition.   She  farther  averred  that  her  has- 
band died  in  1897,  leaving  surviving  him  hif 
widow,  and  George  Tippenhaaer  his  only 
(^Ud,  and  that  from  the  date  of  the  death  of 
her  husband,  she  and  her  son,  George  Tippen- 
haaer, occupied  and  held  the  property  in  the 
manner  stated,  ontil  the  death  of  her  son  in 
1911;  that  her  son,  by  his  last  will,  devised 
to  her  all  his  right,  title,  and  Interest  In  the 
property,  and  since  his  death  she  has  been 
holding  and  claiming  It  as  set  out  in  her 
petition.    For  answer  to  these  pleadings, 
Catherine  Tlppenhauer,  the  appellee,  who 
was  the  widow  of  Oeo^  Tlppenhauer,  Sr., 
denied  spedfically  all  the  averments  of  tbe 
petition  except  the  occupancy  ot  the  house. 
She  further  pleaded  that  her  hurttand,  George 
Tlppenhauer,  Sr.,  died  in  1903.  and  that  be- 
fore his  death  he  made  his  last  wlU,  In  which 
he  deWaed  to  her  an  of  his  property.  Includ- 
ing the  house  in  eontrorersy,  and  tha^  by 
virtue  of  his  will,  she  was  the  owner  of  and 
entitled  to  the  possession  of  this  house  and 
lot   She  further  set  up  that  the  oecopancy 
of  the  house      the  plaintiff  and  hat  hus- 
band and  her  son  had  always  hem  tbf 
permission  of  George  Tli^enhauar,  8r^  and 
herself,  and  not  otherwise.  To  this  answH- 
a  r^ly  was  filed,  whldi  completed  the 
pleadings. 

[1]  Prelindnary  to  taking  np  the  m«its  of 
the  case,  counsel  tot  tin  aivellKait  com^sln 
that  the  lower  court  committed  mom  prejn- 
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didal  to  ttie  xigbts  ot  tiielr  dtoit  In  prema- 
turely  mbmlttliig  the  case,  In  refusing  to 
transfer  tbe  lasne  of  adyerse  poneasUm  to 
a  jDX3r  for  trial,  and  In  oTermUiv  ax^ttiam 
to  certain  depodtlona  taken  on  bc3iaU  of  ap- 
pellee, as  wdl  aa  In  llmltlns  the  time  In 
wUch  depositions  should  be  takm.  Whether 
the  court  committed  error  In  refnaing  to 
tzanafer  tbe  issne  to  a  jury  and  In  OTermUnc 
exceptions  to  certain  depositions  takoi  on 
behalf  of  appellee  la  not  material,  because  If 
tbe  issue  relating  to  the  nature  of  the  posses- 
sion of  the  property  had  been  submitted  to  a 
Jury,  the  trial  court,  upon  the  introduction 
of  the  evidence  for  the  plalntUT  as  it  appears 
la  this  record,  would  necessarily  have  direct- 
ed a  verdict  in  favor  of  the  defendant,  upon 
tbe  ground  that  the  evidence  for  the  plalutlfl 
failed  to  show  an  adverse  holding  of  the 
property  by  the  plaintifr  and  her  husband,  or 
either  so  that  these  errors  could  not  have 
been  prejudicial.  Nor  did  tbe  court  prema- 
turely submit  the  case.  Neither  was  any 
prejudicial  error  committed  In  falling  to  give 
further  time  for  the  plaintifl  to  take  deposi- 
tions, as  It  appears  that  all  the  evidence 
plaintiff  desired  to  take  la  In  the  record, 
and  has  been  considered  by  us,  as  doubtless 
It  was  by  the  lower  court  It  Is  true  that 
on  May  17, 1013,  the  plaintiff  moved  the  court 
for  permission  to  take  the  remainder  of  her 
proof  In  diief,  as  well  as  proof  in  rebuttal, 
and  that  the  conrt  overruled  tbe  motion  to 
lake  other  evidence  In  chief.  Bat,  notwith- 
standing this,  tbe  plaintiff  did  take  the  depo- 
Bltlona  of  several  witnesses,  whose  evidence 
we  have  considered  in  disposing  of  the  case, 
and  It  does  not  appear  that  she  was  denied 
the  ri^t  to  take  the  depositions  of  any  wtt- 
nesBea.  In  short,  so  far  as  the  record  shows, 
an  the  evidence  that  plaintiff  desired  to  pro- 
duce was  taken. 

[2]  It  win  be  observed  that  the  petition 
aoui^t  relief  upon  tbe  ground  that  George 
Tippenhauer,  Sr.,  presented  the  property  to 
Us  son,  George,  tbe  husband  of  appellant,  in 
1881,  as  a  gift,  and  Immediately  thereafter 
tbe  grantee  In  the  gift  took  possession  of  the 
property  and  claimed  and  occupied  It  as  his 
own,  openly  and  adversely  to  the  grantor 
and  all  others,  until  his  death  In  1003,  and 
tbat  after  bis  death  Mb  widow  and  their 
dUld  claimed  'and  occupied  it  openly  and 
adreraely  to  the  grantor  and  everybody  else 
nam  the  death  of  the  son  in  1911,  and  that 
tboeafler  lAie  claimed  and  occupied  It  in  the 
■UK  manner.  It  was  therefore  necessary  to 
a  racoessfnl  maintenance  of  tbe  suit  that 
the  plaintiff  should  Introduce  evidence  show- 
iag  an  express  gift  of  the  property  to  George 
Tippenhaner,  Jr.,  with  an  nnlnteimpted  pos- 
Ksdon,  accompanied  by  the  usual  acta  of 
owMTshlp  exercised  by  peiBons  who  own 
poperty,  or  that  Oeo^  Tlppenhauer,  Jr^ 
aad  the  plalnttff  after  his  deatii,  claimed  the 
vnptstj  as  thdr  own,  openly  and  adversely 
to  tha  dmor  and  flwybodr  tian  tor  at  least 


the  atatatory  period  of  15  yoara,  and  ttat 
this  claim  of  right  and  hoetUe  holding  was 
tntnii^t  to  the  notice  of  the  donor.  If,  how- 
ever, the  plaintifl  here  established  tbe  <ihax^ 
acter  of  occupancy  necessary  to  oonatltato 
adverse  possession  In  her  husband,  then  she 
had  the  right  to  tack  onto  the  adverse  poa- 
seaslon  of  her  husband  her  own  iKddliVi  U  it 
was  In  fact,  adverse,  and  thereby  make  the 
adverse  possession  continuous  teem  tbe  be- 
ginning. 

[S,  4]  But  where  a  father  permits  his  son, 
or  one  person  permits  another  as  an  accom- 
modation to  enter  and  occupy  a  bouse  or 
land  without  consideration  and  under  a 
verbal  consent,  no  presumption  of  a  gift  aris- 
es from  the  mere  act  of  taking  possession  of 
the  property  under  this  arrangement,  nor 
will  the  person  who  enters  into  i>o8Be8slon  of 
tbe  property  be  permitted  to  set  up  a  title 
to  It  by  adverse  possession,  unless  the  Inten- 
tion to  claim  It  adversely  is  actually  brought 
home  to  the  donor  by  such  act#  or  conduct 
on  the  part  of  tbe  donee  as  would  put  htm 
on  notice,  or  put  a  man  of  reasonable  pru- 
dence on  notice,  that  a  hostile  claim  of  titie 
was  being  asserted,  and  this  diaracter  of 
holding  has  continued  for  the  requisite  stat- 
utory period:  Chambers  v.  Pleak,  6  Dana, 
426,  32  Am.  Dec.  78;  Morton  v.  lawson,  1  B. 
Mon.  46.  In  the  absence  of  such  acte  or  con- 
duct as  woDld  furnish  this  notice  of  a  hos- 
tile claim,  tbe  entry  will  be  deemed  amicable, 
and  tbe  possession  permissive.  " 

If  a  person,  who  enters  upon  and  occupies 
property  for  16  years,  or  any  number  of 
years,  merely  by  tbe  generosity  or  favor  of 
the  real  owner,  could  successfully  assert  tltie 
to  It  from  the  beginning,  or  from  any  snbse* 
quent  period,  upon  the  grounds  of  adverse 
possession  growing  out  of  long-continued, 
peaceable,  and  permissive  occut»ncy,  unin- 
terrupted by  any  overt  acte  of  ownership 
sufficient  to  put  tbe  real  owner  upon  notice 
that  his  titie  was  in  danger,  the  beneddary 
of  tbe  generosity  or  favor  of  another  could 
take  advantege  of  his  kindness  and  deprive 
him  of  his  property  without  notice  that  a 
hostile  daim  was  asserted.  A  condition  like 
this  the  law  will  not  tolerate. 

[S]  An  amicable  entry,  not  under  an  ex- 
press, unconditional  gift  or  purchase,  al- 
though It  may  be  accompanied  by  peaceable 
possession,  will  not  ripen  Into  a  title  in  the 
occupier  nntll  after  the  real  owner  has  been 
given,  for  tbe  stetntory  period,  warning  of 
tbe  purpose  of  the  occupier  and  put  upon  Ida 
guard  for  the  requisite  time  that  the  Inten- 
tion la  to  take  the  pn^rty  nnder  an  ad- 
rerae  dalm.  If,  however,  the  entry  Is  under 
an  mwess,  unconditional  gift  or  a  parol  pnr- 
ebase,  It  la  not  necessary  that  the  person  in 
possesstini  in  order  to  claim  It  should  openly 
assert  his  right  to  the  propnty  adversely, 
or  In  a  notorious  way,  or  do  more  than  ex- 
ercise sudb  ordtaiary  acte  of  ownership  in 
connection  with  die  property  as  are  usually 
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exercised  br  owners;  as,  for  exampl<4  by 
the  payment  of  taxes,  the  making  of  repairs, 
and  the  keeplns  up  of  insurance.  Many  cas- 
es bave  been  written  iUostrating  these  gen.- 
eral  principles,  and  among  them  we  may  note 
the  following: 

In  Commonwealth  y.  Gibson,  85  Ky.  666, 
4  S.  W.  453.  9  Ey.  Law  Rep.  205,  the  court, 
in  considering  a  case  where  a  son,  who  had 
entered  upon  the  possession  of  land  under 
a  parol  gift  from  his  father,  asserted  title 
to  It  by  adverse  possession,  said:  "If  one  in 
fact  enters  under  a  purchase  or  a  gift,  al- 
though it  may  be  Terbal,  and  holds  the  land 
by  actual,  open  possession,  claiming  It  as  his 
own,  such  poasMsiou  la  adverse,  and  a  right 
of  action  at  once  accrues  to  the  vendor  or 
donor.  The  moment  such  possession  begins, 
the  owner  la  disseised.  It  Is  immaterial 
whether  the  entry  was  by  the  owner's  con- 
sent or  not  If,  after  mtry,  the  newcomer 
claims  the  land  as  his  own,  and  the  owner 
baa  notice  of  It,  either  actual  or  constoic- 
tlT^  then  there  is  a  disseisin.  Whether  It 
has  occurred  la  a  auestlon  dc|>endlng  upon 
the  drcumstancea.  *  *  *  It  one  enters 
upon  the  land  by  flw  owner's  mere  permls- 
■  aion,  e»peoUng  merely  that  he  will  glTO  It  to 
talm,  then  such  a  possesion  is  not  a  hostile 
holding ;  but  where  there  la  an  unconditional 
parol  gift  of  it,  accompanied  by  an  actual 
possession  of  15  years  ox  over,  with  claim  of 
owneiah^  the  donor  cannot  recover  It,  al- 
though the  donee  may  have  entered  expect- 
ing that  the  donor  would  In  futuro  convey 
or  devise  the  land  to  blm."  In  that  case  the 
donee  took  possoslim  of  the  land  under  an 
express  parol  gift,  and  during  the  time  he 
was  in  possession  paid  the  taxes  on  It,  con- 
trolled it  as  his  own,  and  the  donor  did  not 
exercise  any  authority  over  It  To  the  same 
effect  Is  New  Domain  OH  Co.  v.  Oaffney  Oil 
Co.,  134  Ky.  792,  m  S.  W.  699. 

In  Ward  v.  Bdge,  100  Ey.  757.  39  S.  W. 
440,  19  Ky.  Law  Rep.  59,  the  court  said:  "It 
is  a  well-settled  principle  of  law  that  posses- 
sion of  land,  as  the  result  of  an  entry  on  tlie 
premises  by  permission  of  the  legal  owner, 
will  not  become  adverse  until  some  act  is 
committed  by  the  occupant  rendering  It  so, 
and  notice  thereof  brought  home  to  the  hold- 
er of  the  legal  title." 

In  Thomson  v.  Thomson,  93  Ky.  435,  20  8. 
W.  373. 14  Ky.  Law  Rep.  613,  the  court  again 
marked  the  well-recognlzed  distinction  be- 
tween that  class  of  cases  where  the  donee 
enters  upon  and  takes  possession  of  the  prop- 
erty under  an  express  parol  gift  and  where 
be  enters  upon  and  takes  possession  of  It 
merely  as  a  favor  or  act  of  kindness  or  ac- 
commodation, unaccompanied  by  words  from 
which  it  might  be  inferred  that  the  donor  In- 
tended to  present  the  donee  with  the  proper- 
ty as  a  gift,  and  said  that  in  the  last  class  of 
cases  the  entry  Is  amicable,  "dnd  no  preaumi)- 
tlon  of  adverse  claim  exists.  Adverse  pos- 
^essiou,  in  order  to  bar  recovery,  ^ould  be 


brought  to  the  notice  of  the  joint  tenant  or 
landlord,  and  therefore  proved  to  bave  been 
open  and  of  such  character  as  to  clearly  show 
that  the  occupant  claimed  the  land  as  hia 
own.  But  in  this  case,  as  In  every  one  like  it, 
when  it  is  shown  an  absolute  gift  of  land 
was  made  by  the  father  to  the  son,  and  that 
the  latter  took  and  held  under  it  adverse 
possession  follows  and  continues  as  a  l^al 
consequence,  and  the  donor  must  be  presum- 
ed to  have  had  notice  of  such  adverse  claim, 
because  it  was  Intended  and  procured  by  biui 
to  be  so."  To  the  same  effect  are:  GIlt)ert 
V.  Kelly,  57  S.  W.  228,  22  Ky.  Law  Rep.  353 ; 
Creech  v.  Abner.  106  Ky.  239,  50  S.  W.  58,  20 
Ky.  Law  Hep.  1812;  Owsley  v.  Owsley,  117 
Ey.  47,  77  S.  W.  397,  25  Ky.  Law  Rep.  11S6; 
Robinson  v.  Huffman,  113  S.  W.  458. 

In  Padgett  v.  Decker,  14B  Ky.  227,  140  S. 
W.  152,  it  is  said:  "Where  a  possession  Is 
in  Its  origin  amicable,  it  will  not  become  ad- 
verse BO  aa  to  set  the  statute  of  limitation 
in  motion  unless  the  property  is  in  fact  held 
adverse  and  In  such  a  manner  as  to  ap- 
prise a  person  of  ordlnaiy  prudence  that  the 
holding  is  adverse." 

In  Murphy  v.  Newlngham.  liSl  Ey.  300, 151 
S.  W.  830,  it  was  again  said :  'It  la  well  set- 
tled tiiat  where  there  is  an  unconditional 
parol  gift  of  a  well-defined  body  of  land,  ac- 
companied by  an  actual  possession  for  15 
years  or  over,  with  claim  of  ownership,  such 
possession  lipras  into  title,  and  the  douor 
cannot  recover  the  land.  however,  one 
enters  upon  land  by  the  owner's  permission, 
expecting  that  the  owner  will  give  it  to  him, 
then  such  possession  is  not  a  hostile  t^oldlng." 

The  substance  of  these  cases  upon  the 
point  under  consideration  is  that  where  a 
person  .takes  possession  of  land  under  a  parol 
purchase,  or  under  an  express  uncoudltlohal 
gift,  and  holds  and  claims  It  as  his  own,  bis 
possession  will  be  deemed  adverse  from  the 
beginning,  and  if  it  la  continued  for  the  8ta^ 
utory  period,  it  will  ripen  into  a  good  title, 
and  this  upon  the  theory  that  It  was  Intended 
by  the  vendor  or  donor  at  the  time  of  tbe 
sale  or  gift  that  the  possession  should  be 
adverse,  and  therefore  he  has  all  the  time 
notice  of  the  adverse  holding.  But,  on  tbe 
other  hand,  when  a  donee  enters  upon  tbe 
possession  of  land  merely  through  the  gen- 
erosity or  kindness  of  the  owner,  unaccom- 
panied by  any  express  gift  of  the  property, 
tbe  entry  will  be  deemed  amicable  and  the 
holding  permissive  until  the  occupier  asserts 
title  in  himself  and  this  hostile  claim  of 
title  Is  actually  brought  to  the  notice  of  the 
real  owner  by  such  acts  or  conduct  on  the 
part  of  the  occupier  as  would  put  a  reason- 
ably prudent  person  upon  notice  of  hU  In- 
tention to  assert  claim  to  the  land  by  ad- 
verse possession,  and  in  this  character  of 
cases  the  adverse  holding  does  not  begin  un- 
til the  character  of  notice  indicated  has  been 
brought  home  to  the  real  owner. 

With  this  expression  of  our  views  upon  tbe 
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law  applfcftlile,  let  as  «ee  now  the  dxcnin* 
st&nces  under  wblcb  tlie  husband  of  appel* 
lant  took  pcwsession  of  this  land  and  bow  it 
bas  since  been  held.  Waiving  the  competen- 
cy of  the  evidence  of  appellant,  who  testified 
that  George  Tlppenhauer,  Sr.,  her  fflther-ln- 
law,  was  engaged  In  the  undertaking  busi- 
oess,  and  also  operated  some  brlcfcyards  of 
which  her  hnsband  was  foreman,  she  said, 
in  relating  the  manner  In  which  they  first 
took  possession  of  the  house,  that :  "We  lived 
about  two  years  with  my  mother-in-law,  and 
my  husband  wanted  to  go  to  housekeeping, 
and  went  uptown  to  look  for  a  house,  and 
we  rented  a  place,  and  my  fiitber-ln-Iaw  said. 
The  cottage  is  vacant.*  He  said  for  us  to 
move  into  the  cottage,  my  husband  and  I 
and  the  baby.  He  was  foreman  at  the  brick- 
yard; and  he  said  he  could  not  send  mes- 
sages; that  he  could  not  go  way  uptown; 
that  he  would  have  to  have  him  close  by,  and 
that  we  should  move  Into  the  cottage;  that 
the  cottage  was  ours,  to  live  there."  Asked, 
"Wliy  did  you  and  your  husband  go  to  house- 
keeping in  the  property  described  in  the  peti- 
tion. Instead  of  going  uptown  as  you  intend- 
ed doing?"  She  answered,  "He  wanted  us 
to  be  close;  be  on  hand.  I  trimmed  coffins, 
aud  my  husband  was  foreman  of  the  brick- 
yard. He  gave  us  the  cottage  to  live  In,  and 
be  said  the  cottage  was  ours,  and  he  did  not 
want  us  to  go  uptown." 

Mrs.  Kate  Rudolph,  a  slater  of  the  appel- 
lant, testified  as  follows:  *'Q.  State  if  you 
ever  heard  George  Tipi>enhauer,  your  sis- 
ter's father-in-law,  say  anything  about  the 
title  to  the  property  where  your  sister  now 
llTes.  Please  tell  what  he  said.  A.  He  told 
me.  That  house  is  Mlnoie's.'  Q.  When  and 
where  was  that,  and  who  was  present?  A. 
We  were  at  his  house;  we  were  lunching,  and 
be  said,  That  house  Is  Minnie's.'  We  were 
talking  about  the  cottage.  Q.  State  If  you 
ever  heard  the  defendant,  Catherine  Tlppen- 
hauer, say  anything  about  the  ownership  of 
this  property;  tell  when  It  was  and  where, 
and  who  was  present  and  what  she  said. 
A.  Well,  when  they  remodeled  the  house,  I 
said  to  her,  'How  strange  you  are  fixing  the 
stairs  in  the  sitting  room,'  and  she  said,  'If 
anything  happens  Minnie  will  have  to  rent 
it  out' "  She  further  said  that  this  conveiv 
sation  took  place  about  two  years  before  the 
husband  of  appellant  died. 

Mrs.  Bnrbeck  also  said  that  she  heard  the 
old  man  say,  That  home  shall  be  Minnie's, 
and  no  one  can  keep  her  out  of  that."  "He 
told  me  twice.** 

[1]  The  aniellant  also  relates  some  con- 
versations that  she  heard  between  her  moth- 
er-in-law and  her  husband  during  the  life  of 
her  father-in-law,  but  these  conversations 
throw  no  light  on  the  transaction,  because 
the  mother-in-law  was  not  then  the  owner  of 
the  property,  or  authorized  to  make  any  gift 
of  it  For  a  like  reason,  declarations  said 
to  have  been  made  by  Mrs.  Sheen,  a  daughter 


of  George  Tlppenbaiier,  Sr.,  aie  irrelevant 

It  might,  however,  be  mentioned  In  passing 
that  it  appears  that  Mrs.  Shoen  aald  to  the 
appellant:  "Minnie,  I  am  going  to  Mrs.  An- 
stead,  and  I  want  yon  to  make  up  your  mind 
what  you  are  going  to  do.  Tou  know  Mother 
Is  queer,  and  after  her  death,  I  will  give  you 
the  papers"— and  Minnie  said,  "Yes ;  you  tell 
Mother  this  Is  no  inheritance ;  It  is  my  bouse, 
and  I  do  not  have  to  wait  until  anybody 
dies."  And  that  she  further  said :  'This  is 
George's  home,  and  after  bis  death  It  goes 
to  Babe,  and  after  Bat>e's  death  you  have 
nothing  to  show,  and  therefore  death  breaks 
everything."  The  "Babe"  referred  to  was 
the  son  of  appellant,  who  died,  as  before 
stated,  in  1911.  These  statements  of  Mrs. 
Shoffli,  while  not  competent  evidence  for  or 
against  the  appellant,  are  merely  noticed  for 
the  purpose  of  illustrating  the  attitude  of  the 
old  people,  who  were  apparently  willing  that 
their  son  George  should  occupy  the  house  as 
long  as  he  lived,  and  that  his  son  George 
should  have  It  as  long  as  he  lived,  but  that 
the  death  of  both  ended  this  arrangement,  or, 
as  expressed  by  Mrs.  Sbooi,  "death  breaks 
everytiilng." 

[7, 1]  This  evidence,  whldi  presentx  the 
whole  of  the  case  for  the  appellant,  utterly 
fails  to  support  the  averments  of  the  peti- 
tion, and  is  entirely  insufficient  to  bring  the 
case  wifhin  the  Scope  of  the  authorities  we 
have  cited.  There  Is  no  evidence  of  an  ex- 
press or  unqualified  gift  of  this  property  by 
George  Tlppenhauer  to  his  son,  nor  is  Uiere 
any  evidence  that  the  son  or  his  wife  or  their 
child  ever  asserted  title  to  the  property,  or 
exercised  towards  it  acts  of  owner^lp  that 
would  give  notice  of  an  adverse  holding. 
The  only  £alr  inference  that  can  be  drawn 
from  this  testimony  Is  that  the  father  want- 
ed bis  son  to  be  near  him,  and  therefore  per- 
mitted him  to  live  In  the  house,  and  after  the 
death  of  his  son,  bis  widow  and  their  child 
were  permitted  to  occupy  the  bouse,  but  when 
the  child  died,  the  old  people  apparently  felt 
that  their  obligations  were  ended,  and  that 
the  property  should  return  to  the  real  owners. 

[I]  The  burden  of  proof  in  this  case  was 
on  the  appellant  to  show,  either  that  her 
husband  took  possession  of  the  property  un- 
der an  express  unqualified  gift  from  his  fa- 
ther, or  that,  having  entered  upon  the  prop- 
erty as  a  mere  tenant  at  will  of  his  father,  he 
openly  and  publicly  renounced  his  tenancy 
and  asfierted  title  in  himself,  and  either 
brought  home  notice  to  George  Tlppenhauer, 
Sr.,  or  else  by  bis  acts  and  conduct  put  him 
on  notice  that  he  was  holding  and  Claiming 
adversely.  And  there  is  no  evidence  to  sup- 
port either  of  these  propositions  or  to  show 
that  the  appellant  or  her  husband  did  more 
than  merely  occupy  tbo  property. 

It  is  also  worOiy  of  noUce  ttiat,  alUiougb 
this  property  was  occupied  continuously  by 
the  appellant  and  her  husband  for  30  years 
or  more,  it  appears  that  they  never  paid  any 
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taxBB  on  it,  or  hafl  It  taumted,  or  ImpTond 
or  repaired  U  In  any  manner.  It  la  tme  tbat 
tbere  la  aome  idle  talk  In  the  record  abont 
moDey  that  Qeorge  T^ipenlkawr,  Jr.^  made 
on  &  prlae  flgtit  hating  been  expmded  In  im- 
proTing  the  honaeg  hot  we  bare  paid  but  lit- 
tle attention  to  thla. 

So  that,  looking  at  tJie  case  aa  presented 
the  evidence  of  the  plaintUC,  without  consid- 
ering at  all  the  evidence  Introdooed  for  the 
defmdant,  we  find  no  dlfflcnlty  in  reaidilng 
the  same  conclusion  aa  the  lower  court  that 
the  eaatry  and  holding  was  pnr^  permiaslTe. 

Noticing  now  tor  tf  momotf  some  of  the  evi- 
dence for  the  defendant,  It  appears  that  the 
proper^  was  always  listed  in  tiie  name  of 
.  and  the  taxes  on  It  paid  George  Ttn>en- 
hauer,  Sr^  during  his  Uf^  andaftahls  death 
by  his  widow,  Catherine;  that  In  IfiSS  and 
again  In  1S95,  George  Tippenhaner,  Be,  mort- 
gaged this  property  without  asking  the  ad- 
vice or  consait  of  his  son  or  daughto^ln-law. 
It  Is  forflier  shown  that  they  k«pt  it  Insured. 
In  addition  to  tttis,  extensive  improvements 
were  made  on  tike  property  by  George  Tlp- 
pwhauer.  Sr.,  and  at  different  times  men 
were  employed  and  paid  by  him  to  plaster 
and  paper  and  paint  and  otherwise  repair  it 
In  short,  so  tax  as  it  was  necessary  to  do  so, 
Geoi^  Tln>enhauer,  Sr.,  during  his  lite,  and 
his  widow,  the  appellee,  after  ills  death,  ex- 
ercised all  acts  of  ownership  ovw  the  prop- 
erty tliat  owners  nsnaUy  do. 

The  Judgment  is  afllrmed. 

DAVID  et  aL  v.  LOUISVIUia  ft  I.  B.  GO. 
(Coart  of  Appeals  of  KeDtncky.  May  e,  1914.) 

1.  GKraENT  DouAiiN  (1  222*)~Ab8SSSUent  or 

€!01CFEKSATI0N  BT  JXTBT  —  InBTBUCTIONB — 

Meabube  op  Dah&oes. 

In  a  condemnation  proceedinK,  an  instmc- 
tioQ  to  award  the  landowners  what  the' land 
and  improvements  would  bring  in  the  hands  ot 
a  prudent  seller  at  Uber^  to  fix  the  time  and 
concbtionB  of  the  sale  when  offered  for  sole  by 
one  desiring  but  not  obliged  to  selL  and  boagbt 
by  one  nnder  no  necessity  of  bnyug,  was  not 
erroneons,  though  it  omitted  to  mention  the 
parchaser's  desire  to  bny,  as  this  was  a  techni- 
cal, rather  than  a  substantial,  omission,  since 
a  person  does  not  or^arUy  hxu  property  un- 
lets he  wants  it 

[Ed.  Note.— For  other  cases,  see  Eminent 
'  Domain.  Cent  Dig.  H  5^-067;  Dea  INg.  | 
222.*] 

2.  Ehirbnt  Douain  ({  222*>— AssBSSinsirT  or 

CojrPENSATIOW  BT  JdBT  —  IHSMOCTIOWB  — 

Mkabubr  ot  Dahaoeb. 

While,  in  a  condemnation  proceeding,  evi- 
dence as  to  the  adaptability  of  the  property  in 
the  immediate  future  for  uses  other  than  Its 
present  use  is  admismble,  it  is  not  proper  to 
charge  tbe  jury  to  consider  sach  adaptabilitgr, 
and  the  jury  shonld  be  dveo  the  law  without 
any  mention  of  such  evidential  matters. 
'  [Kd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |g  StX^-^  ;  Dec  Dig.  {  m*3 

3.  EUINENT  DOICAIH  <S  261*)— pROOnDINOS  TO 

Assess  OolcpiifaAiEoir—Iisvnw— Trial  Db 

Novo. 

Under  Ky.  St  H  8S6-S39,  condemnation 
proceedings  may  be  instituted  in  a  county  court, 
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and  eommlnloners  are  thereupon  ^^ointed 
to  assess  the  damages,  on  the  filing  of  whose 
report  either  party  may  except  and  the  ezcep- 
tions  are  then  tiled  by  a  jury  and  judgment 
rendered  on  the  verdict  unless  snffldent  cause 
for  setting  it  aside  be  sttown.  Section  839  fur- 
ther provides  that  eitiier  party  may  appeal  to 
the  circuit  court  "and  the  appeal  stmll  be  tried 
de  novo  upon  the  confirmation  of  the  report  of 
the  commissioners  by  the  county  court  or  the 
assessment  of  damages  by  said  court  *  *  * 
and  tiie  payment  to  the  owners  of  the  amount 
due  •  •  •  the  railroad  company  shall  be  en- 
titled to  take  possesdou  of  said  land  and  ma- 
terial," but  that  when  an  appeal  shall  be  taken 
by  tbe  company,  it  shall  not  be  entitled  to  pos- 
session until  it  shall  have  paid  into  court  die 
damages  assessed  and  ail  costs.  Held,  that  tbe 
confirmation  of  the  report  is  not  the  sole  ques- 
tion to  be  tried  in  the  circuit  court  but  that 
the  whole  question  of  the  assessment  of  dam- 
ages may  be  gone  Into  by  that  court 

(Ed.  Mote^For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  If  675-680;  Dec.  Dig.  i 
261.*] 

4.  EiciNKiTT  Domain  (|  261*)  —  TzHS  with 

RXVEBENOX  TO  WHICH  CoiCPKHSATION  IS  TO 

BB  Mads. 

On  an  appeal  to  the  circuit  court  evidence 
of  the  value  ot  the  property  condemned  should 
be  confined  to  its  value  at  the  time  of  the  trial 
which  immediately  precedes  the  taking;  tbe 
company  not  being  entiUed  to  possession  nntil 
the  damages  are  paid  the  owner  or  into  court. 

[Ed.  Note^For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  H  Dec  Dig.  |  261.*] 

6.  Appbai.  asd  EbBOB  (I  1048*)— Appeal— 

Bevikw— Habuusb  Ebbob. 

Conceding  that  in  a  condemnation  pro- 
ceeding, the  selliDg  prices  of  sarronnding  prop- 
erty, similar  in  character  and  location,  are 
provable  as  evidence  of  the  market  value  of  the 
property  in  question,  it  was  not  prejudicial  er- 
ror to  exclude  a  question  aa  to  the  cost  and 
selling  price  of  nearby  property,  where  the 
question  did  not  fix  the  time  of  the  purchase  or 
sale,  and  it  did  not  appear  what  the  witnesa 
would  have  testified. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  M  4140-4146,  4181,  4168- 
4160;  Dec  Dig.  |  1048.*] 

0^  EuiNBifT  Domain  (f  261*)  —  AnsAX.—  Bn- 
viBw— QtnsnoNB  or  Fact. 

Where,  on  the  trial  of  an  eminent  domain 
proceeding  on  an  appeal  to  the  circuit  court, 
the  witnesses  fixed  the  market  value  of  the 
property  at  prices  ranging  from  gS^OOO  to 
000.  the  jury's  finding,  which  fixed  its  valae  at 
$4,500,  the  seme  value  put  upon  it  by  the  com- 
missioners appointed  in  the  county  court  "was 
not  flagrantiy  against  the  evidence. 

fEd.  Note.— For  other  eases,  see  Eminent  Do- 
main. Cent  Dig.  If  675-680;  T>ec  Dig.  |  261.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Fourth  Division. 

Condemnation  proceeding  by  the  LoolsvlUe 
St  Interurban  Railroad  Company  against 
Carrie  H.  David  and  others.  From  tbe  Jodg- 
ment  defendants  appeal.  Affirmed. 

Benjamin  S.  Washer  and  Joseph  H.  Huffn- 
ker,  both  of  LoniavlU^  fbr  ai^llants.  Olar- 
oice  Dallam,  of  Louisville,  for  appeUee. 

CLAT,  G.  Tim  LoulsvUle  ft  Intraurban 
Railroad  Company  Instituted  this  proceeding 
against  Carrie  M.  David  and  her  ehUdren  to 
condemn  a  lot  of  ground  86  feet  wide  by  189 
feet  Aeep  lying  on  the  north  side  of  linden 
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strert,  1>etween  Brook  and  Floyd  streets.  In 
the  dty  of  Loulaville.  Tbe  commissioners 
ai^lDted  by  tbe  court  fixed  tbe  value  of  tbe 
lot  and  Improvements  at  f4.S00.  Both  sides 
excepted,  and  a  Jury  in  tbe  connty  coart  fix- 
ed the  value  of  tbe  property  at  $6335.  Botb 
sides  appealed  to  the  circuit  court,  where  a 
jury  fixed  the  value  of  the  property  taken  at 
$4,500.  On  that  verdict  a  judgment  was  ren- 
dered condemning  the  property  for  the  rail- 
road's uses.  Thereupon  tbe  railroad  tender- 
ed to  the  owners  the  sum  of  $4,500.  The 
tender  being  refused,  the  railroad  paid  that 
sum  in  tbe  JefTerson  circuit  court,  and  took 
possession  of  the  property.  The  owners  of 
the  property  appeaL 

[1]  1.  It  is  first  insisted  that  the  court  err- 
ed in  its  Instruction  on  the  measure  of  dam- 
ages. Tbe  instmctlon  complained  of  is  as 
follows:  "Tbe  court  Instructs  the  Jury  that 
they  will  find  for  tbe  defendants  tbe  fair 
market  value  of  the  land  and  Improvements 
herein  sought  to  be  condemned,  and,  in  esti- 
mating said  market  value  of  said  laud  aiid 
improvements,  the  Jury  will  assess  what  said 
land  and  Improvements  would  bring  in  tbe 
bauds  of  a  prudent  seller  at  liberty  to  fix  the 
time  and  condition  of  the  sale  when  offered 
by  one  for  sale  who  desires  to  sell,  but  who 
is  not  obliged  to,  and  when  bought  by  one 
who  Is  under  no  necessity  of  having  same." 

In  discussing  tbe  measure  of  damages  In  a 
case  like  this,  the  court,  in  Calor  Oil  &  Gas 
Co.  T.  Franzell,  028  Ky.  735.  109  S.  W.  333, 
•■H  Ky.  Law  Bep.  98.  36  L.  B.  A.  (N.  S.)  456, 
osed  the  following  language:  "We  think  tbe 
court  Bbonld  lULve  told  the  Jury  substantially 
that  the  measure  of  damages  for  the  taking 
of  the  strip  of  land  in  question  was  Its  fair 
market  value,  being  that  sum  which  the  own- 
«  who  desired  to  sell,  but  was  not  compelled 
80  to  do,  would  take  for  it  in  its  present  con- 
dition, and  wbat  a.  purchaser  who  desired  to 
boy,  but  was  not  coovelled  to  have  it,  would 
give  for  It  under  the  circumstances." 

Tbe  point  is  made  that  tbe  instruction  does 
.  not  oomply  with  the  above  rule  In  that  it 
omits  (Kw  at  tbe  mmt  esaontlal  elem^ts; 
L  a,  the  deidre  oC  the  puduiBw  to  buy,  tbus 
Stvbig  to  the  oonnsel  £w  the  railroad  com- 
pany tree  to  make  an  argnrooit  to  tbe 
Jury,  based  <m  what  the  property  was  worth 
wha  porcbaaed  one  who  did  not  need  it. 
In  tbe  case  of  Madisonvllle,  H.  ft  E.  R.  Co.  v. 
Boas.  126  Ky.  138. 103  &  W.  330,  31  Ky.  Law 
Rep.  584,  13  L.  B.  A.  (N.  S.)  420,  the  court 
quoted  with  approval  the.  following  from 
Lewis  tm  Eminent  Domain,  i  478:  "In  esti- 
oiatlng  the  value  of  property  taken  for  public 
me,  it  Is  the  market  value  of  the  property 
vhidi  la  to  be  considered.  Tbe  market  value 
of  property  la  the  price  whi(A  it  will  bring 
when  It  la  offered  for  sale  by  one  wbo  de- 
shes.  but  Is  not  obliged  to  seU  It,  and  is 
boDilit  by  one  wbo  is  under  no  necessity  of 
kavhig  It" 

It  wlU  be  observed  that  that  part  of  the , 
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instmctlon  complained  of  Is  in  tbe  predse 
words  of  the  foregoing  section  from  Lewis 
on  Eminent  Domain.  While  It  is  perhaps 
better  to  use,  concerning  the  purchaser,  the 
words  "who  desires  to  buy,"  yet  the  differ- 
ence between  such  an  Instruction  and  that 
given  Is  more  technical  than  substantial. 
One  does  not  ordinarily  buy  property  unless 
be  wants  It,  and  the  words  In  an  Instruction, 
"when  bought  by  one,"  carry  with  them  the 
Idea  of  the  desire  to  buy.  As  the  instruction 
is  in  tbe  language  heretofore  approved  by 
this  court,  and  is  In  effect  substantially  the 
same  as  that  employed  In  the  instruction  di- 
rected to  be  given  in  Calor  Oil  &  Gas  Co.  v. 
Franzell.  supra.  It  follows  that  tbe  court  did 
not  err  in  using  the  language  complained  of. 

[2]  Z  A  reversal  is  asked  because  of  the 
trial  court's  refusal  to  give  the  following  in- 
struction: "The  court  instructs  the  jury  that 
they  will  by  their  verdict  award  to  the  de- 
fendants, who  now  hold  title  to  the  property 
which  the  Louisville  &  Intemrban  Ballroad 
Company  now  seeks  to  condemn,  such  an 
amount  as  will  fairly  and  properly  com- 
pensate them  for  the  market  value  of  their 
real  estate,  and  the  improvements  existing 
thereon.  In  other  words,  the  jury  will  de- 
termine what  the  property  Is  worth  on  tbe 
market,  and  in  fixing  tbe  amount  tbey  should 
consider  the  real  estate,  not  merely  with  ref- 
erence to  the  uses  to  which  It  Is  at  this  time 
applied,  but  with  reference  to  the  uses  to 
which  it  may  be  plainly  adapted;  that  Is  to 
say,  what  is  it  worth  from  Its  being  available 
for  valuable  uses?  Further  the  Jury  should 
consider,  In  fixing  tbe  market  value  of  the 
property,  tbe  uses  for  which  the  property  Is 
suitable,  having  regard  to  the  existing  busi- 
ness or  wants  of  the  community,  and  such 
as  may  be  reasonably  expected  In  the  im- 
mediate future.** 

It  appears  from  the  evidence  that  the  prop- 
erty in  question  was  long  a  part  of  the  "tai- 
derloln"  district  of  Louisville.  At  the  time 
of  the  condemnation  proceedings,  the  im- 
provements consisted  of  two  tenement  houses, 
occupied  by  colored  people.  Within  recent 
years  quite  a  number  of  factories  and  stor- 
age plants  have  been  established  In  the  vicini- 
ty. The  property  In  question  had  thus  be- 
come available  for  such  special  uses  as  ware- 
houses, cold  storage,  produce,  groceries,  fac- 
tories, etc  It  is  therefore  argued  that  the 
offered  instruction  was  peculiarly  applicable 
under  tbe  facts  of  this  case.  In  support  of 
this  contention  we  are  cited  to  the  case  of 
Mississippi  &  Bum  Biver  Boom  Co.  v.  Pat- 
terson, 98  n.  S.  403.  26  L.  Ed.  206.  and  to 
the  opinions  in  the  case  of  Chicago,  St  Louis 
&  New  Orleans  R.  B.  Co.  v.  Bottgerlng,  83 
S.  W.  584.  26  Ky.  Law  Rep.  U67,  and  West 
Virginia,  etc.,  B.  Ca  v.  Gibson,  94  Ky.  234,  21 
S.  W.  1066,  16  Ky.  Law  Bep.  7.  Even  if  it 
were  the  rule  in  this  state  to  Instruct  the 
Jury  that,  In  estimating  the  market  value  of 
the  property  condemned,  they  should  take 
into  oonalderatlon  the  naea  for  which  tbe 
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propertT  was  suitable^  having  regard  to  the 
exlsttng  buE^ess  or  wants  of  the  community, 
or  such  as  nilght  be  reasonably  expected  In 
the  immediate  future,  it  may  be  doubted  If 
the  property  In  questloo  possesses  such  pecul- 
iar adaptability  for  a  particular  purpose  as 
to  Justify  the  giving  of  such  an  Instruction 
undCT  the  facts  of  this  case.  However  that 
may  be,  It  is  sufficient  to  say  that,  although 
we  have  recognized  the  propriety  of  admit- 
ting evidence  With  reference,  not  only  to 
the  present  uses  of  the  property,  but  as  to  Its 
adaptability  for  other  uses  to  which  it  may 
be  put  In  the  immediate  future,  as  will  be 
seen  by  an  examination  of  the  cases  of  Chi- 
cago, etc.,  B.  Co.  T.  RottgerlDg,  supra,  and 
West  Virginia,  etc.  R.  Co.  v.  Gibson,  supra, 
we  have  never  held  it  proper  to  instrnct  the 
Jury  on  the  necessity  of  considering  such  evi- 
dence in  estimating  the  value  of  the  property 
condemned.  On  the  contrary,  we  have  re- 
peatedly held  that  an  instruction  on  the 
measure  of  damages  similar  to  the  one  given 
in  this  case,  and  no  other,  should  be  given. 
In  otiier  words,  the  law  should  be  given  to 
the  jury  without  Including  the  evidential 
matters  referred  to  In  the  offered  Instruction. 
West  YirglQla,  etc.,  R.  Co.,  v.  Gibson,  supra; 
Galor  Oil  &  Gas  Co.  v.  Franzell,  supra;  Madl- 
sonvllle,  etc.,  R.  Co.  v.  Ross,  supra;  Weiss 
V.  Commissioners  of  Sewerage  of  Louisville, 
152  Ky.  552,  153 .8.  W.  967.  In  this  case  evi- 
ience  of  the  availability  of  the  condemned 
property  for  other  uses  in  the  immediate  fu- 
ture was  heard  and  considered  by  the  jury. 
Tba  court,  therefore,  did  not  err  in  refusing 
the  offered  Instruction. 

13, 4]  3.  This  proceeding  was  b^n  In  the 
county  court  during  the  month  of  September, 
1912.  The  trial  in  the  circuit  court  took 
place  on  May  31,  1913,  or  about  nine  months 
after  the  r^rt  ot  the  commissioDers  and 
the  verdict  In  tbe  county  court  In  the  mean- 
time the  tenants  of  tbe  property  had  vacated 
the  premlBes,  and  one  of  the  buildings  had 
been  damaged  1^  the  fall  of  the  wall  of  the 
adjtdnlng  property.  Evidence  of  the  market 
value  of  the  property  was  confined  to  its  val- 
ue at  the  time  of  the  trial  in  the  drcult 
court  This,  It  is  claimed,  was  error.  In 
this  connecUon  our  attention  la  called  to  the 
case  of  Soutii  Parfc  •  Commlnsloners  v.  Dun- 
lery,  91  Ul.  49,  and  to  Burt  t.  HerChanta^ 
Ins.  Oo.,  116  HasB.  14,  where  it  is  held  that 
the  land  must  be  astlmaCed  according  to  its 
value  at  the  time  of  the  filing  of  tlift  p^tiim. 
Sudi  la  not,  however,  the  rule  In  tUs  state. 
Under  our  statute,  the  compai^  authorized 
to  condemn  b^lns  its  proceedings  in  the 
county  court  Commisiaoners  are  app(toted 
to  assess  the  damages.  On  the  filing  of  tli^ 
report,  either  party  may  except.  When  ex- 
ceptions are  filed,  a  Jury  is  impaneled  to  try 
the  issues  of  fact  made  by  the  exceptions.. 
If  sufficient  cause  be  not  shown  for  setting 
aside  the  verdict,  tbe  court  riders  Judgment 
Kentucky  Statutes.  IS  835,  83&a,  836^  8S7,  838, 
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and  839.  Section  839  further  provides:  "Ei- 
ther party  may  appeal  to  the  circuit  court,  by 
executing  bond  as  required  in  other  cases, 
within  thirty  days,  and  the  appeal  shall  be 
tried  de  novo,  upon  the  confirmation  of  the 
report  of  the  commissioners  by  the  county 
court,  or  the  assessment  of  damages  by  said 
court  &3  herein  provided,  and  the  payment  to 
the  owners  of  the  amount  due,  as  shown  by  tbe 
report  of  the  commissioners  when  confirmed, 
or  as  shown  by  the  Judgment  of  the  county 
court  when  the  damages  are  assessed  by  said 
court,  and  all  cost  adjudged  to  tile  owner,  the 
railroad  company  shall  be  entitled  to  take  pos- 
session of  said  land  and  material,  and  to  use 
and  control  the  same  for  the  purpose  for 
which  It  was  condemned  as  fully  as  if  the 
title  had  been  conveyed  to  it  But  when  an 
appeal  shall  be  taken  from  the  Judgment  of 
the  county  court  by  the  company,  it  shall  not 
be  entitled  to  take  possession  of  the  land  or 
material  condemned  until  it  shall  have  paid 
into  court  the  damages  assessed  and  all  costs. 
All  money  paid  into  court  under  the  provi- 
sions of  this  law  shall  be  received  by  the 
clerk  of  th6  court  and  held  subject  to  tbe  or- 
der of  the  court  for  which  he  and  his  sure- 
ties on  his  official  bond  shall  be  responsible 
to  the  persons  entitled  thereto." 

It  will  be  observed  that  section  8S9  pro- 
vides for  a  trial  "de  novo,  upon  the  conflnna- 
tton  of  tbe  report  of  the  commissioner  by  the 
county  court,  or  the  assessment  of  damages 
by  said  court.**  In  other  words,  tbe  confir- 
mation of  the  report  of  the  oommissiouers  Is 
not  the  sole  question  to  be  tried  on  tte  appeal 
to  the  circuit  court  bat  the  whole  question 
of  the  aeeessnient  of  damages  may  be  gone 
into  try  that  court  Until  the  damages  are 
paid  the  owner,  or  paid  into  court,  the  com- 
pany condemning  Is  not  entitled  to  take  pos- 
session. The  value  of  the  -property  at  tlie 
time  it  is  taken,  which  ta  the  same  as  at  tbe 
time  of  the  trial,  irtiere  an  appeal  Is  prosecut- 
ed to  the  circuit  court  therefore  emtrols,  and 
evidence  of  the  Talue  of  the  proptsiy  con- 
demned should  be  confined  to  its  value  at  the  . 
time  of  the  trial,  which  immediately  precedes 
Its  taking.  Arnold  v,  Covington,  etc.,  Co.,  1 
Duv.  377;  Lu  &  N.  R.  B.  Go.  V.  Asher,  10  Ky. 
L.  JL  1021. 

[B]  Another  error  relied  tm  la  the  r^usal 
of  tbe  trial  court  to  permit  Dr.  W.  T.  Hays, 
who  had  formerly  owned  82  feet  at  ground  on 
Oreen  street  directly  back  of  tbe  property 
in  queetlon,  to  state  what  be  gave  tor  lliat 
property,  and  what  be  sold  it  txa.  It  may  be 
conceded  that  tile  sale  prices  of  surrounding 
property,  similar  in  character  and  locatton, 
are  admissible  as  evidence  of  tbe  market  val- 
ue of  tbe  property  in  question.  Padncah  v% 
AUen,  111  Ky.  871,  .68  8.  W.  981,  2S  Ky.  Law 
Bep.  701,  9&  Am.  St  Rep.  422.  Here^  bow- 
ever,  the  question  propounded  the  witness 
fixed  neither  tbe  time  of  hla  pnnAase  not  the 
sale.  Nor  does  the  record  contain  any  avow- 
al as  to  the  cost  or  sale  of  tbe  property.  Un* 
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der  these  dicamatfliKes,  we  cannot  stf  tbat 
the  Tefosal  of  the'  trial  court  to  pemdt  the 
witness  to  answer  was  pntjndlclal  mor. 

[I]  Tba  witnesses  who  testified  as  to  the 
maitet  valne  of  the  property  In  qneBtton 
fixed  Its  ralne  at  prices  ranging  from  f3.000 
to  $9,000.  A  number  of  witnesses  testified 
for  each  side.  The  Jury  fixed  tlie  Talne  of 
tbe  property  at  94,500,  whlcb  Is  the  same  val- 
uatlon  pnt  npon  It  by  the  three  conunlsslon- 
ers  appointed  by  the  Jefferson  coonty  court 
Under  these  drcnmstances.  It  cannot  be  said 
that  the  finding  of  the  jnzy  la  flagrantly 
igalnst  the  evidence. 

Judgment  aflElrmed. 


CmABA  T.  ORAHABL 

(Court  of  Appeals  of  Kentucky.   May  7, 1914.) 

1.  Saubs  (S  411*)— Actions  fob  Bbkach  — 

SUFFICIENCT  or  PETITION. 

The  petition  alleged  that  plaintiff  was  a 
retailer  oi  buttermilk  and  had  built  up  a  large 
trade  and  contracted  with  defendant  in  1908,  By 
which  defendant  agreed  to  aell  plaintiff  the  but- 
temilk  from  37  cows,  the  contract  to  begin  June 
1, 1909,  and  to  continue  nntll  terminated  by  ei- 
ttier  party,  ciTing  90  days  notice^  and  that  de- 
fendant, wiuioot  giving  such  notice,  refused  to 
famish  plaintiff  any  buttermilk  after  April  1, 
1911,  and  ihat  after  defendant  breached  hu  con- 
tract, plaintiff  was  nnable  to  procnre  buttermilk 
elsewhere  to  sup^y  liis  customers,  thereby  los- 
ing the  profit  of  7  cents  a  gallon  he  would  bare 
made  on  the  battermilk.  and  also  losing  many 
of  hte  coatomers  to  his  damage,  etc  Hud,  tiiat 
the  petition  alleged  a  good  cause  of  acti(». 

[Ed.  Note— For  other  eases,  see  Sale^  Cent 
Dig.  H  Uei-U64;  Dec  Dig.  |  411.*] 

2.  Afpxai.  and  Ebbob  (f  1062*)— Habklbss 
Erbob — Submission  of  Issnx. 

Error  in  submitting  the  question  of  dam- 
ages for  loss  to  plaintUTa  bnrineaa  In  an  action 
for  breadi  of  contract  was  not  prejudicial  to 
defendant,  where  the  jory  did  not  allow  any- 
thing for  lose  to  his  biuiness. 

TEd.  Note.— For  othe^  cases,  see  Appeal  and 
Emr^^Cent  Dig.  H  4212-1218;  Dec  Dig.  S 

3.  Sales  (B  417*)— Actiok— fiuFricxBNOT  op 
Etidencb— Breach  . 

In  an  action  for  breach  of  contract  to  fur- 
nish plaintiff  buttermilk,  evidence  held  to  sbuw 
that  defendant  agreed  to  furnish  buttermilk  to 

StaintiS  until  the  contract  was  terminated  by 
D  days*  notice,  and  that  without  the  required 
notice  refused  to  deUrer  any  more  buttermilk  to 
plaintiff. 

^[£d.  Note.r-For  other  cases,  sea  Salea,  Cmt 
13k.  I  U78;  Dee.  Dig.  |41?.«] 

Appeal  tiom  Glrcolt  Covrt,  Kenton  Connty, 
Crfmlnal,  Comnum  Iaw  and  Equity  Division. 

Aetloa  by  James  A  Graham  against 
Ulchael  (yHara.  From  a  Judgment  for 
plalntUC,  defendant  appeals.  Affirmed. 

Castleman  &  Murphy,  of  Covington,  for 
appellant  O.  M.  Rogen  and  B.  Q.  Williams^ 
both  of  Covington,  for  appellee. 

CABEOU4  J.  Ibis  suit  was  btronght  by 
the  appellee,  Graham,  against  the  appellant, 


0*Bam,  to  recover  Oamagea  for  the  alleged 
breuih  of  a  bnttennllk  contract.  In  th« 
■petttion  as  amended,  Graham  aTerred  tbat 
be  was  engaged  In  tbe  bnsliMSfl  of  retailing 
bnttermlUt  In  the  dUes  of  <nnclnnati  and 
CoTiDgt<ni,-  and  that  he  had,  by  the  apoidl- 
tnre  of  nracfa  money,  labor,  and  attention,  e»> 
tabllshed  a  large  trade  in  each  of  these 
(dtiea;  that  he  made  a  contract  with  (yHara 
In  1906  by  wlilch  CHara  was  to  sell  him  tHe 
tmttermilk  from  37  cows,  amoimtlng  -approxi- 
mately to  BOO  gallons  a  week,  at  the  price  of 
¥30  per  month;  that  the  contract  was  to 
begin  <HD  Jannary  1,  190O,  and  to  continue 
nntll  terminated  by  either  of  the  parties 
thereto  glvii^  to  the  other  90  days'  notice  of 
his  Intention  to  terminate  the  same.  He 
further  arerred  that  O'Hara,  in  violation  of 
the  contract,  and  without  giving  the  notice 
required,  refused  to  fumlah  him  any  bnttoi^ 
mllfe  after  AprD  1,  1911,  and  that  when 
O'Hara  broke  the  contract,  be  was  nnable 
to  procure  buttermilk  from  other  persons 
to  supply  his  customers,  and  as  a  consequence 
lost  the  profit  of  7  cents  a  gallon  that  he 
would  have  made  on  the  buttermilk,  and  in 
addition  thereto  lost  many  of  his  customers, 
and  he  asked  damages  in  the  sum  of  $10,000. 
For  answer  O'Hara  denied  many  of  the  aver* 
ments  of  the  petttion,  but  admitted  that 
on  April  1,  1911,  and  thereafter,  he  refused 
to  deliver  any  buttermilk  to  Graham.  He 
farther  admitted  that  he  had  sold  Graham 
buttermilk  for  the  years  1907,  1908,  1909, 
and  1910  at  the  rate  of  $30  per  month,  but 
averred  that  it  was  sold  under  a  separate 
contract  for  each  year,  and  that  each  yearly 
contract  expired  on  January  Ist,  and  that  the 
contract  was  not  renewed  In  January,  1911. 
or  at  any  time  dnrlng  1910,  tor  the  year 
1911.  There  was  a  trial  before  a  jury  and  a 
verdict  in  favor  of  Graham  tor  $2a0,  and 
O'Hara  appeals. 

A  reversal  Is  asked  because  the  petition 
as  amended  did  not  stete  facts  sufficient  to 
support  the  action,  because  the  court  erred  in 
giving  and  refusing  InatrucUons,  and  because 
the  verdict  is  not  sustained  1^  sufficient  evi- 
dence and  Is  excessive.  • 

[1]  That  the  petition  as  amended  stated  a 
good  cause  of  action  we  have  no  doubt  It 
set  up  the  contract,  the  breach  of  It,  and 
the  damages  sustained  In  consequence  there- 
of, resulting  not  only  from  loss  of  profits,  bat 
loss  of  an  established  business. 

[2]  Concerning  the  question  that  the  evi- 
dence did  not  support  the  verdict,  and  that 
tbe  verdict  was  excessive,  we  think  there  was 
sufficient  evidence  to  take  the  case  to  the 
Jury  on  the  subject  of  the  loss  of  proflts  tbat 
Graham  could  have  made  if  the  contract 
had  not  been  broken,  and  to  support  the 
assessment  The  eviidence  of  Graham  is 
somewhat  contradictory,  and  ts  not  entirely 
(dear  as  to  tiie  time  when  the  contract  was 
made  or  the  terms  of  1^  but  yet  whoa  tbe 
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whole  of  bla  evldenoe  Is  read  and  conslderad, 
tbere  la  enoosb  In  It  to  show  the  terms  of  the 
contract  as  relied  on;  that  be  had  an  estab- 
lished business  in  the  retail  buttermilk  trade 
In  Cincinnati  and  GoTinston;  that  he  sold 
the  buttermilk  at  an  average  price  of  12^ 
cents  a  gallon;  that  it  cost  him.  Including 
the  cost  of  delivery,  about  7^  cents  a  gallon, 
leaving  a  profit  of  about  &  cents  a  gallon; 
tliat  nnder  bis  contract  be  should  have  re- 
ceived from  O'Hara  about  400  gallons  a 
week;  tlMt  O'Hara  was  to  give  talm  90  days' 
notice  before  lie  Jiiult  fumlBblnK  him  buttei^ 
milk;  and  that,  although  O'Hara  promised 
him  in  March.  19U,  that  he  would  begin  ftir- 
aisbing  him  buttermilk  under  the  contract  on 
April  1st,  when  April  1st  arrived,  he  refused 
to  let  bim  have  any,  without  glviiw  blm 
previous  notice  of  bis  intention  to  break  the 
contract;  that  vbot  O'Hara  refused  to  let 
blm  have  the  buttermilk  to  supply  bis  trade, 
be  ooold  not  get  buttermilk  any  place  else, 
although  be  made  diligent  efforts  to  do  so, 
and  as  a  result  of  the  failure  to  get  the 
buttermilk  from  O'Hara,  be  lost  iu>t  tmly  the 
profit  he  would  have  made  but  the  business 
of  BSTWal  of  bis  best  customers.  Two  other 
witnesses  testified  that  they  heard  O'Hara 
teU  Orabam  in  Mardb,  1911,  that  he  could 
oommence  getting  milk  <m  the  lat  of  April, 
and  one  or  two  witnesses  say  that  after  this 
they  beard  O'Hara  say  that  he  did  not  intend 
to  let  Gmham  have  any  milk,  as  bis  son  had 
started  In  the  business,  and  be  was  going  to 
let  him  have  all  the  milk,  be  could  spare. 
O'Hara  in  bis  evidence  denied  that  in  March,, 
or  at  any  time  In  1611.  he  agreed  to  let 
Orabam  have  any  milk.  He  said  that  his 
contracts  with  Graham  were  made  each  year 
and  ended  on  the  1st  of  January  each  year, 
and  that  in  December.  1010.  he  told  Graham 
that  he  could  not  furnish  him  any  milk  In 
1811.  The  court  Instructed  the  Jury  in  sub- 
stance, that  if  tbey  believed  from  the  evi- 
dence that  O'Hara  in  1908  entered  Into  a  con- 
tract with  Graham  by  which  O'Hara  agreed 
to  sell  and  deliver  to  Graham  the  buttermilk 
from  37  cows  for  the  sum  of  *30  per  month, 
which  agreement  might  be  terminated  upon 
00  days'  notice  by  either  party;  and  further 
believed  that  about  the  let  of  April,  1911, 
O'Hara.  vrlthout  notice  to  Graham,  declined 
to  deliver  any  buttermilk,  and  by  reason 
thereof  Graham  suffered  loss  of  profits  in  his 
business,  they  should  find  a  verdict  for 
Graham.  Diey  were  further  told  that  If  they 
found  a  verdict  for  Graham,  they  should 
award  him  such  a  sum  of  money  as  they 
believed  from  the  evidence  would  fairly  and 
reasonably  represent  the  difference  between 
the  cost  of  tbe  buttermilk  and  the  price  at 
which  it  could  have  been  sold  for  a  period  of 
SO  days  from  April  1,  1911,  snd  further  in- 
structed Uiat  if  they  believed  O'Hara  broke 
the  contract,  they  might  allow  Uraham,  In 
addlttOB  to  the  loss  of  profits,  such  a  sum  as 


would  reasonably  and  fal^  omqienflate  Um 
for  any  damage  he  suffered  by  reason  ct  loss 
of  business.  Tbe  Instmction  presenting 
O'Hara's  theory  of  tbe  case  was  more  favor- 
able than  the  pleadings  and  evidence  Justi- 
fied. Serious  objection  is  urged  by  counsel 
for  appellant  to  so  mudb  of  the  instructions 
as  authorized  tbe  Jury  to  allow  Graham  any* 
thing  on  acoount  of  loss  to  his  business.  We 
agree  with  counsel  that  tbe  evidence  did  not 
sufficiently  abow  tbe  damage  to  authorize  an 
instruction  on  this  subject^  but  we  are  further 
of  the  oidnlon  that  the  Instmctioa  was  not 
prejudicial,  because  tbe  Jury  did  not  allow 
Graham  anything  for  loas  to  his  business. 
Thdr  verdict  reads:  "W^  the  jury,  find  for 
the  plaintiff  In  OiA  sum  of  920000^  this 
amount  estimated  pn^ts  Cor  90  days."  As 
the  jury  did  not  allow  anything  for  loss  of 
businesi,  It  la  apparent  that  the  liistnictiw 
authorizing  them  to  award  damages  for  loss 
to  bis  btisinees  was,  in  this  case,  a  harmlesa 
error,  as  it  was  fully  cured  by  the  verdict 
of  the  Jury. 

[I]  The  wed^t  ct  the  evidence  shows  very 
plainly  that  O'Hara  did  agree  to  fumldi  but- 
termilk to  Graham  In  1911,  beginning  April 
lat,  and  that,  without  any  notice  to  him 
that  he  did  not  intmd  to  comply  witli  bis 
contract,  be  refused,  on  AprH  1st  and  there- 
aftmr,  to  deliver  any  buttomllk  to  Um.  It 
is  further  diown,  wittaoat  contradiction,  that 
Graham  sustained  quite  a  serious  loss  by 
this  breach  of  the  contract  Upon  the  m^ts 
of  the  case,  the  verdict  of  the  Jury  Is  fully 
supported  by  the  evidence  and  allowed  no 
more  than  was  Just  compensation  to  Graham 
for  the  loss  of  profits  be  would  have  made  If 
O'Hara  bad  performed  his  contract 

Hie  Jndgmukt  is  affirmed. 


JOSSBIiSON  BBOa  v.  COMUONWBAI/FH. 
(Court  of  Appeals  of  Kentucky.  May  8,  1914.) 

1.  INTOXICATINO  LlQTTOBS  (J  147*)— OFFEMSIS 

— Pi^cK  OF  Sale. 

'Where  a  resident  of  a  county  in  wbidi  lo- 
cal option  was  In  force  seat  an  order  for  whisky, 
accompaDied  by  a  money  order  ia  payment  there- 
for, to  a  liquor  dealer  in  another  county,  wbo 
delivered  the  whisky  to  an  express  company  in 
tbe  latter  county,  consigned  to  the  buyer,  the 
title  vested  In  the  buyer  when  tbe  whisb  was 
delivered  to  tbe  carrier,  and  the  sale  took  plaoe  fat 
tbat  county,  and  not  in  tbe  local  option  county, 
in  violation  of  Ky.  St.  H  2557  and  2667a.  pi»- 
liibiting  sales  in  local  option  counties. 

[Ed.  Note. — For  other  caaes,  flee  Intoxicating 
Liquors.  Gent  Dig.  {  162;  Dec.  Dig.  {  147^ 

2.  InTOXIOATIHQ  LZQITOBS  (I  148*}— OFlXMaBZ 

— Saix  in  Local  Opnoif  Tebbitost. 

Nor  did  such  acts  constitute  a  violatioa 
of  Acts  1912,  c.  14&  making  it  nnlawfnl  for 
one,  either  as  agent  of  the  buyer  or  the  seller,  d> 
purchase  or  procure  intoxicating  liquors  in  lo- 
cal option  territory,  siooe  that  act  applies  only 
to  purdiases  which  take  place  In  load  vptiau 
territory. 

[Eld.  Note.— For  oAer  cases,  see  Intgaicattng 

Liquors.  De&  Dig.  1  148.*] 
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Appml  fmn  Gtrenlt  Gnut,  Carter  County. 

Jon^wn  Broa  were  oniTleted  <tf  m  liola- 
tkm  ot  flie  local  optkm  law,  and  th^  ap- 
peaL   Berersed  and  remanded. 

George  B.  Martin,  of  Catlettsburg,  tor  ajv- 
pellanta.  James  Gamett,  Atty.  Gen.,  and  O. 
S.  Hosan,  Aast  Atty.  Qva.,  tot  the  Oommon- 
wealtb, 

GliAT,  C  Defendants,  Joaselaon  Bros., 
were  convicted  of  a  violation  of  the  local 
option  law ;  their  pnnlahment  being  fixed  at 
a  fine  of  $100  and  confinement  in  the  county 
Jail  for  a  period  of  20  days.  They  appeaL 

It  ia  insisted  that  the  demurrer  to  the  in- 
dictment should  have  been  sustained ;  bat, 
in  view  of  our  conclusion  that  the  facta  do 
not  warrant  a  conviction,  we  deem  it  un- 
necessary to  coDsider  that  question. 

The  case  was  tried  on  an  agreed  state' 
mmt  of  tacts. 

tl]  From  this  statement,  it  appears  that 
the  local  option  law  lis  In  force  in  Carter 
county,  but  not  in  force  In  Catlettsburg,  B<^d 
county.  Defendants,  at  the  time  of  the  trans- 
action complained  of,  were  engaged  in  the 
wholesale  and  retail  liquor  business  In  Cat- 
lettsboi^C.  The  prosecuting  witness,  J.  B. 
Stldham,  who  lived  in  Carter  county,  on  Feb- 
niaiy  16,  1014,  wrote  the  defendants  re- 
questlng  them  to  ship  to  him  at  Grayson, 
a  town  in  Carter  county,  four  quarts  of  Old 
Taylor  whisky.  Accompanying  the  letter  was 
a  post  offlce  money  order  tor  $4.40  to  pay  Cor 
tbe  whisky.  The  letter  was  mailed  in  Gray- 
son, and  received  by  the  defendants  at  Cat- 
lettsburg, Boyd  county,  hereupon  defend- 
ants delivered  the  wtdsfcy,  consigned  to  Stld- 
ham at  Grayson,  to  the  Adams  Express  Com- 
pany, a  common  carrier,  at  Catlettsburg.  It 
will  be  observed,  therefore,  that  both  the 
order  and  the  parchase  price  were  received 
hi  Catlettsburg,  and  that,  pursuant  to  said 
order,  the  whisky  was  delivered  in  Catletts- 
bui^  to  a  common  carrier,  consigned  to  the 
prosecuting  witness  in  Carter  county.  Un- 
der these  circumstances,  the  common  carrier 
was  the  agent  of  the  purchaser,  and  the  title 
to  the  whisky  vested  in  the  purchaser  on  its 
delivery  to  the  common  carrier,  and  the  sale, 
therefore,  took  place  in  Catlettsburg,  and  not 
Id  Carter  coonty.  Josselson  v.  Common- 
wealth. 1S4  Ky.  795,  1159  S.  W.  5S9;  Com- 
monwealth T.  Gast,  eta,  143  Ky.  674,  137  S. 
W.  615;  Park«  t.  Commonwealth,  147  Ky. 
715,  145  8.  W.  754 ;  Geo.  Weldemann  Brew. 
Ca  T.  Commonwealth,  123  Ky.  656,  96  S.  W. 
834.  It  follows  that  the  facts  are  not  snlD- 
clent  to  sustain  a  conviction  under  sections 
2567  and  25S7a,  Kentucky  Statutes. 

[I]  Not  are  the  facts  sufficient  to  make 
oat  a  caaa  under  diapter  146,  p.  650,  Acts 
ot  1812,  maMng  it  unlawfol  tor  any  person, 
firm,  or  corporation,  dther  as  the  agmt  of 
the  buyer  or  the  seller,  to  purchase  or  pro- 


core  for  anotiier  latoxlcttlng  Hqoorf  tn  lo- 
cal opdon  territory.  In  ctnutniing  tUa  act, 
it  has  been  held  that  the  purchase  or  pro< 
cnremoit  must  take  iMMe  In  local  option  tw- 
ritory.  It  doea  not  apply  to  the  purchase  or 
procur«nent  of  Intoxicating  liquors  In  ter- 
ritory where  th^  may  be  lawfully  imrdias- 
ed  or  iwocured.  Calhoun  v.  Commonwealth, 
164  Ky.  70,  1S6  S.  W.  1077;  Josselson  t. 
Commonwealth,  anpra.  In  this  case  the 
whisky  was  neither  purchased  nor  procured 
In  local  optfon  territory. 

It  followa  that  the  trial,  court  erred  In  not 
directing  the  Jury  to  acquit  tbe  defendants. 

Judgmmt  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


HACKER  V.  COMUONWBAt/TH. 
(Court  ot  Appeals  ot  Kentucky.  May  8^  1914.) 

1.  HOUICIDK  (I  300*)— TaiAl— iNSTBtTCnONS— 

Selt-Difense. 

An  instruction  tliat  tbe  Jury  believed  be- 

Jond  a  reasmable  doubt  that  aocosed  was  in 
anger  ot  death  or  great  bodily  barm,  and  that 
it  was  neceaeary  or  believed  by  accuaed  in  the 
exercise  of  reasonable  jodgment  to  be  necessary 
to  kill  deceased  to  avert  that  danger,  then  be 
should  be  acqnitted,  ia  erroneous  because  leaving 
It  to  tbe  jury  to  say  whether  accused  was  In 
danger.  Instead  of  accused  who  was  entitled  to 
determine  that  for  hhnseU. 

[Ed.  Note.— For  other  eases,  see  Hoatdde. 
Cent.  Dig.  H  ttlS-m  632-630;  Dee.  Dig. 
|800.*J 

2.  Hoincznc  (|  300*>— Taur<— Ihotxuctioit8 

An  instrnctioD  on  self-defense,  which  re- 
qolred  the  jury  to  find  that  accused  did  not  seek 
or  bring  on  the  difficulty.  Is  erroneous  without 
fnrther  explanation,  for  the  Jury  micht  have  un- 
derstood that  a  censed  provoked  the  difficulty 
merely  by  going  to  the  place  where  deceased  was 
or  opening  a  conversation  with  him. 

(Sd.  Note^For  other  cases,  see  Homicide. 
Cent  Dig.  H  614,  616-620,  622-630;  Dee.  Dig. 
|300.*1 

Appeal  from  Circuit  Court,  Leslie  County. 

Jack  Hacker  was  ctmvlcted  of  voluntary 
manslaughter,  and  he  appeals.  Berersed  and 
remanded. 

Levris  4  Lewis  and  Cleon  K.  Calvert,  aD  of 
Hyden,  for  appellant  Jaa^  Gamett,  Atly. 
Gen.,  and  D.  O.  Uyatt,  Aaat  Att7>  Gen.,  tor 

the  Commonwealth. 

BflLLER,  J.  The  appellant,  JaCk  Hacker, 
and  his  brother,  Henry  Hacker,  were  jointly 
indicted  for  the  murder  of  Charley  Bfaness. 
The  appellant,  Jack  Hacker,  was  given  a 
separate  trial  and  found  guilty  of  voluntary 
manslatigfater.  He  appeals,  and  asks  a  re- 
versal upon  the  ground  that  the  Instruction 
upon  self-defense  was  emmeonsL 

[1]  1.  It  would  serve  no  useful  purpose  to 
give  a  detailed  account  of  the  testimony;  It 
is  snffldrat  to  say  the  evidence  justified  an 
Instmction  upon  self-defense. 

The  court  gave  the  following  Instruction 
upon  tliat  BubJect :  "If  yon  shall  bdlere  from 
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the  evidence  that  at  the  time  the  defendant, 
Jack  Hacker,  shot  at,  wounded,  and  Ulled 
deceeaecl,  Charley  Maness,  If  yon  shall  beHere 
from  the  evidence  beyond  a  reasonable  donbt 
that  he  did  so  do,  that  the  defendant  was  in 
danger  of  death,  or  the  Infliction  of  some 
great  bodily  harm  at  the  hands  of  deceased, 
Maness,  and  that  It  was  necessaiy,  or  be- 
lieved by  the  defendant,  in  the  exercise  of 
a  reasonable  Jad^ent,  to  be  necessary,  to 
so  shoot  at,  wound,  and  kill  said  Hauesa  in 
order  to  avert  that  danger,  real  or  apparent, 
then  yon  onght  to  find  the  defrndant  not 
guilty  upon  the  grounds  of  self-defense,  or 
the  apparent  neces^ty  therefbr;  unless  you 
shall  further  beliere  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant 
sought  and  brought  on  the  difficulty  in  whlidi 
deceased  was  killed,  and  made  the  harm  or 
danger,  if  any  there  was,  necessary  or  ex- 
cusable up(m  the  part  of  said  Maness,  in 
which  event  you  cannot  acquit  the  defendant 
upon  the  grounds  of  self-defense,  or  the  ap- 
parent necessity  therefor."  The  complaint 
Is  that  this  instruction  txxik  from  the  defend- 
ant hia  right,  under  the  law,  to  ]u^  for 
himself  whether  he  was  In  danger  of  IwAag 
his  life,  and  erroneously  left  that  question 
to  the  Jury. 

It  will  be  noticed  that  the  InstmctloD,  ex- 
cept the  last  clause  thereof  and  the  proper 
names  of  the  parties,  is  a  cofff  of  the  Instruc- 
tion gXv&x  and  condenmed  in  SIzemore  t. 
Oommonwealth,  158  Ky.  49B,  166  S.  W.  669. 
In  oondemninff  titie  instractlon  In  the  Slae- 
more  Case,  we  said :.  "The  complaint  la  that 
this  instruction  takes  from  the  defendant  the 
right  given  blm  tmder  the  law  to  Judge  of  and 
act  upon  the  appearances  as  he  saw  them  at 
the  time  of  the  difficulty,  and  leaves  that  de- 
fense to  the  Judgment  of  the  Jury,  who  were 
not  present,  and  who  were  not  called  upon  to 
exercise  their  Judgment  under  the  circum- 
stances that  SIzemore  was  required  to  act 
Under  the  conflicting  testimony  as  to  who 
was  the  aggressor,  appellant  was  unquestion- 
ably entitled  to  an  Instruction  giving  the  law 
of  s^f-defense;  and,  since  the  Jury  ought,  as 
far  as  possible,  to  Judge  of  the  facts  sur- 
rounding the  homicide  from  the  standpoint 
of  the  defendant,  sucti  an  instructlou  should 
make  It  clear  that  he  was  Justified  If  the 
means  used  by  him  to  protect  hlm^lf  ap- 
peared to  him,  at  the  tlme^  to  be  necessary 
for  that  purpose." 

In  spealdng  of  a  similar  instruction  in 
Cleveland  v.  Commonwealth,  101  S.  W.  931, 
31  Ky.  Law  Rep.  116,  the  court  said :  "The 
objection  to  this  instruction  Is  that  it  left  to 
the  Jury,  and  not  to  the  defendants,  to  say 
whether  or  not  they  believed  that  the  de- 
ceased was  about  to  inflict  upon  them,  or  ei- 
ther of  them,  some  great  bodily  harm.  In 
cases  of  this  character  the  question  is  not 
what  the  Jury  believes,  but  what  the  accused 
In  the  exercise  of.  a  reasonable  Judgment  be- 
lieved at  the  time  of  the  homidde.  The  Ju- 
ry might  not  believe  from  the  evldenoe  that 


at  the  time  the  deceased  was  Ulled  tbe  ac- 
cused believed  the  deceased  was  about  to  in- 
flict upon  him  some  great  bodily  harm,  and 
yet  the  defraidant  might  have  so  believed. 
This  l^qtical  question  has  been  determined 
by  this  court  In  the  cases  of  Ellis  t.  Common- 
wealth [98  S.  W.  278],  80  Ky.  Law  Bep.  348, 
Dossenbach  r.  Commonwealth  [90  S.  W.  fSSSl 
80  Ky.  IJLW  Bep.  T^,  and  Austin  t.  Common- 
wealth [91  S.  W.  287],  28  Ky.  Law  Rep.  lOST. 
in  which  an  Instmctton  in  an  respects  atmi- 
lar  to  this  waa  condemned,  and  it  was  held 
to  be  reversible  error."  See,  also,  Adklns  v. 
Commonwealth,  82  &  W.  242,  26  Ky.  Law 
Rep.  496. 

The  opinion  In  the  SIzemore  Case  is  con- 
clusive ot  this  appeal,  and  requires  a  re- 
versal. 

[1]  2.  It  is  farther  contended  that  the  qual- 
ification in  the  instruction-  above  quoted, 
reading  "unless  you  sluill  fortiiar  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  soo^  and  brou^t  on 
the  difficulty,"  without  exidalnlng  to  the  Jury 
how  or  by  what  means  the  difflculty  was 
"brought  on"  the  defendant,  was  errone- 
ous. 

This  predae  question  has  been  frequently 
before  this  court  In  Allen  v.  Common- 
wealth. 86  Ky.  642,  6  S.  W.  645,  9  Ky.  Law 
Rep.  784,  the  court  said:  "nte  Jury  were 
told  in  the  broadest  language  that  the  ac- 
cused could  not  rely  upon  the  plea  of  self- 
defense  if  he  'brought  on'  the  difficult.  This 
gave  them  too  much  latitude.  It  left  out  of 
view  any  Intention  upon  the  part  of  the  ac- 
cused, and  authorized  them  to  find,  for  in- 
stance, that  he  had  *brougbt  on'  the  difficulty 
by  merely  going  to  where  the  deceased  was, 
or  opening  a  conversation  with  him.  Guided 
by  such  an  instruction,  a  Jury  might  Infer 
that  a  defendant  had  'brought  on'  a  difficulty 
by  a  mere  idle  word,  or  one  sffokm  in  Jest, 
and  without  any  intention  of  Injuring  the 
other  party.  •  •  *  It  is  true  some  writ- 
ers. In  general  terms,  say  that  if  an  accused 
'provokes  the  difficulty,'  he  thereby  divests 
himself  of  the  right  to  say  that  he  acted  in 
self-defense.  Bishop  says :  'For  he  who 
seeks  and  brings  on  a  quarrel  cannot  in  gen- 
eral avail  himself  of  his  own  wrong  In  de- 
fense.' 2  Bishop,  Criminal  Law,  {  702.  This 
doctrine,  generally  speaking,  is  correct; 
But  it  is  improper  to  say  to  a  Jury  that  if  the 
defendant  'brought  on'  the  difficulty  he  can- 
not rely  upon  the  plea  of  self-defense,  be- 
cause the  language  Is  too  general,  and  opens 
altogether-too  wide  a  field  for  inference  and 
supposition  upon  the  part  of  the  Juryman." 

To  the  same  effect,  see  Hamlin  v.  Commoa- 
wealth,  12  S.  W.  146.  11  Ky.  Law  Rep.  34S ; 
Crane  v.  Commonwealth,  13  S.  W.  1079,  12 
Ky.  Law  Bep.  101;  Wllcoxen  v.  Common- 
wealth, 23  S.  W.  195,  15  Ky.  Law  Bep.  261 ; 
Greer  v.  Conimouwealth,  85  S.  W,  1C6,  27 
Ky.  Law  Bep.  333;  McOowan  v.  Common- 
wealth, 117  S.  W.  387;  Starr  v.  Common- 
wealth, 97  Ky.  IBS,  80  8.  W.  807, 16  Kr.  iM 
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Bqi.  848 ;  Crowe  t.  Commonwealtb,  91  S.  W. 
663,  28  Ky.  Law  Bep.  11.  In  the  McGowan 
Cax;  aaptSL,  after  condemning  the  feature 
of  the  instruction  now  under  consideration, 
th«  court  BOld :  "Tfae  error  In  this  Instruction 
is  that  It  fails  to  define  how  the  defendant 
'brought  on  the  diflicnlty.'  The  jury  should 
have  been  instructed  that  If  the  defendant 
brought  on  the  difficulty  by  striking  or  at- 
tempting to  strike  the  deceased,  or  by  cut- 
tii^  or  attemptiiig  to  cut  him,  he  should 
not  be  excused  ou  the  ground  of  self-defense." 

Upon  another  trial,  if  the  evidence  war- 
rants an  instruction  upon  self-defense,  the 
instruction  should  be  corrected  in  tfae  two 
respects  above  Indicated. 

Judgment  zevened  for  a  new  triaL 


LOUISVILLE  &  N.  R.  CO.  COMUON- 
WEAI/TH. 

(Court  of  Appeals  of  Kentucky.   May  8,  1914.) 

1.  NUISANCK  (f  3*)— MAinTENANCK  Or  BaIL- 
BDAD  YaBDB, 

The  operation  of  railroad  yards  is  lawful, 
and  tbe  necessary  incidente  thereto,  snch  as 
ruDtiiDg  trains  in  the  yard,  the  emission  of 
■moke,  the  ringing  of  belU,  and  blowins  of  whis- 
tles, if  done  in  a  careful  and  reasonable  manner 
and  without  unnecessary  noise.  Is  not  a  nui- 
saoce. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  H  4.  5,  9-25;  Dec.  Dig.  {  8.»] 

2.  Etidencc  (ft  20*)^UDicxAL  TConcs— Bail- 

MAD  OPBMATI0H8. 

It  Is  a  matter  of  common  knowledge  that 
tte  emission  of  smoke  from  engines  and  the 
ringing  of  bells  and  blowing  of  whistles  are  nec- 
esssry  incideiits  to  the  operation  of  railroad 
trains. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  24;   Dec.  Dig.  $  20.*] 
8.  Xdisancb  (I  5^— WuAT  GoNOTmrrEB. 

Tbe  doing  of  a  lawful  act  in  a  careful  man- 
ner ia  Dot  a  nuisance,  but  the  doing  of  a  lawful 
thing  in  a  n^ligent  manner  may  be  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  S  6;  Dec.  Dig.  fi  S.*] 

Appeal  from  (^rcnit  Court,  Kenton  Coun- 
tj,  Criminal,  Oommon  Law,  and  Bqnlty  Divi- 

llOtt. 

Tbe  LonlBTilie  ft  Nashville  Bailroad  Com- 
pany was  convicted  of  maintaining  a  nul- 
nnce,  and  appeals.  Reversed,  with  dlrec- 
tloDs  to  enstaln  demurrer  to  the  Indictment 

Benjamin  D.  Warfleld,  of  LoulsrHIe,  S.  D. 
Bouse,  of  Covington,  and  Ctaas.  H.  Moorman, 
of  Louisville,  for  appellant  Jaa.  Gamett, 
Atty.  Gen.,  and  Bichard  G.  Williams,  Com- 
monwealth's Atty.,  of  Covington,  for  the 
CoDUQon  wealth. 

TURNEB,  J.  The- grand  jury  of  Kenton 
county  returned  tbe  following  indictment 
against  ap£»ellant:  "The  grand  Jury  of  Ken- 
ton county.  In  the  name  and  by  the  authori- 
ty of  the  commonwealth  of  Kentucky,  accuse 
I-ouinviUe  &  Nashville  Bailroad  Company,  a 
corporation,  of  the  offense  of  maintaining  and 


continuing  a  common  public  nuisance  com- 
mitted as  follows,  to  wit:  The  said  LoulstUle 
&  Naahville  Railroad  Company,  a  corporatiou 
tmder  the  laws  of  the  state  of  Kentucky  be- 
tween the  first  day  of  July,  1912,  and  the 
17th  day  of  February,  1913,  In  the  county  and 
state  aforesaid,  and  before  the  finding  of  this 
Indictment  and  within  one  year  before  the 
finding  of  this  indictment,  the  said  company 
being  then  and  there  a  corporation  under  the 
laws  of  the  state  of  Kentucky  and  as  such 
then  and  there  engaged  in  tbe  operation  of  a 
railroad  In  the  city  of  Covington  by  hauling 
and  running  cars  coupled  to  and  drawn  by 
engines  with  steam  power  and  In  connection 
therewith  did  own,  operate,  manage  and  con- 
trol what  Is  linown  as  the  railroad  yards  in 
the  said  city,  located,  being  and  extending 
from  Twentieth  street.  Just  west  of  Madison 
aveune,  through  the  southern  part  of  said 
dty,  a  distance  of  from  one-half  to  three- 
quarters  of  a  mile ;  that  in  said  yards,  locat- 
ed in  said  city,  the  said  company  has  and 
maintained  many  railroad  tracks  on  which 
freight  trains,  cars  and  engines  are  daily  and 
nightly  rnn  into  and  upon ;  that  in  shifting 
said  cars,  running  and  operating  its  engines 
In  the  yards  aforesaid,  the  said  company  did 
unlawfully,  unreasonably  and  Intentionally 
cause,  suffer  and  permit,  during  said  time 
aforesaid  and  for  a  long,  unnecessary  and  un- 
reasonable length  of  time,  steam  to  escape 
from  Its  engines  In  said  yards,  thereby  caus- 
ing sharp,  loud  and  disagreeable  noises, 
steam  whistles  to  sound,  making  long,  loud 
and  piercing  blasts,  bells  on  said  engines  to 
ring,  and  large  volumes  of  smoke  to  come 
out  of  and  issue  from  said  engines,  Impreg-' 
nating  the  air  and  atmosphere  in  the  neigh- 
borhood thereof,  from  which  noxious  dis- 
agreeable, unhealthy  and  unwholesome  gases, 
smoke,  vapors,  foul  odors  and  sickening 
smells  arise  and  pass  into  the  houses, 
homes,  and  residences  of  many  persons  being, 
residing,  passing  and  repassing  in  the  neigh- 
borhood thereof  and  then  and  there  having  the 
right  to  be.  reside,  remain,  pass  and.  repass, 
to  the  detriment,  annoyance  and  nuisance  of 
aU  of  the  good  citizens  of  this  commonwealth 
then  and  there  being,  residing,  passing  aud 
repassing,  and  having  the  right  so  to  do." 
The  defendant's  demurrer  to  the  Indictment 
was  overruled,  and  It  was  found  guilty  and  a 
fine  of  $350  assessed  against  It. 

[1]  The  operation  of  a  railroad  train,  and 
of  switchyards,  in  connection  therewith,  Is  a 
lawful  occupation,  and  the  carrying  on  of  its 
business,  and  the  necessary  Incidents  thereto, 
when  done  In  a  careful  and  reasonable  way, 
and  without  necessary  noises  cannot  be  a 
nuisance. 

[2]  It  Is  a  matter  of  common  knowledge 
that  the  emission  of  smoke  from  engines,  and 
ringing  of  bells,  the  blowing  of  whistles,  and 
tbe  grinding  of  wheels  are  necessary  in- 
cidents to  the  operation  of  railroad  trains. 
A  railroad  cannot  be  operated  without  burn- 
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Ins  coal,  and  the  coal  cannot  be  burned  vitb.- 
oat  making  smoke ;  the  ringing  of  bells  and 
the  blowing  of  wtdstles  are  not  only  neces- 
sary incidenta  to  the  operation  of  railroad 
trains,  bat  the  glring  of  signals  In  that  way 
Is  actually  required  by  law  in  many  In- 
stances ;  and  It  is  perfectly  apparent  that  the 
grinding  of  wbeels  cannot  be  avoided  in  the 
operation  of  trains.  It  wlU  be  observed  that 
there  la  no  allegation  In  the  Indictment  that 
the  things  complained  of  were  unnecessarily 
done,  or  that  It  was  not  necessary  for  the 
railroad  company  in  the  operation  of  Its 
trains  to  blow  the  whistles,  to  ring  the  bells, 
or  to  cause  the  emission  of  large  Tolumee  of 
smoke.  The  necessities  of  commerce  demand 
the  operation  of  railroads,  and  railroads  can- 
not be  operated  without  these  necessary  In- 
<ddent8,  and  there  can  be  no  nuisance  in  the 
operation  of  a  railroad  or  of  its  switchyards, 
unless  the  noises  created  thereby  are  un- 
necessary in  its  operation. 

[J]  The  doing  of  a  lawful  thing  In  a  care- 
ful and  prudent  manner  cannot  be  a  nui- 
sance; but  the  doing  of  a  lawful  thing  In 
a  reckless,  careless,  or  negligent  way  may  be 
a  nuisance.  In  this  case  if  the  ringing  of 
bells,  the  blowing  of  whistles,  and  the  emis- 
sion of  B^oke  was  not  done  to  any  greater 
extent  then  was  necessary  in  the  prudent 
operation  of  appellant's  trains,  there  was  no 
nuisance,  and  there  being  no  allegation  in  the 
Indictment  that  they  were  done  to  any  great- 
er extent  than  was  necessary  the  demurrer 
should  hare  been  sustained.  Cyc.  vol.  33, 
p.  644,  In  discussing  nuisances  in  connection 
with  the  operation  of  railroads,  says:  "The 
operation  of  a  railroad  constructed  by  lawfnl 
authority  cannot,  by  reason  of  the  noise, 
smoke,  vibrations,  or  other  objectionable 
features  necessarily  incident  tlm^to,  be 
deemed  a  nuisance  in  the  absence  of  any 
negligence  or  abuse  In  the  manner  of  Its  op- 
eration, although  it  may  be  located  along  a 
public  street,  or  pass  through  a  populous  vil- 
lage or  dty,  and  the  same  rule  applies  under 
similar  drcnmstances  to  the  construction, 
maintenance,  and  use  of  terminal  yards  and 
structures  and  appliances  necessarily  incident 
to  the  operation  of  the  road.  But  a  railroad 
com[>any  may  be  guilty  of  maintaining  a 
nuisance  by  reason  of  the  negligent  or  im- 
proper manner  of  operating  or  using  its  cars 
and  locomotives,  or  of  erecting,  using,  and 
maintaining  structures  and  appurtenances  In- 
cidental to  the  operation  of  the  road  such  as 
engine  bouses,  cattle  pens,  coal  bins,  and  the 
like,  or  making  an  unauthorized  or  improper 
use  of  streets.  The  Legislature  may  In  the 
interest  of  the  public  welfare  require  that  to 
be  done  such  as  the  sounding  of  bells  or 
whistles  which  In  the  absence  of  statute 
might  be  deemed  a  nuisance,  and  ordinarily 
acts  authorized  by  law  such  as  fbe  <^ratton 
of  .trains  over  the  road  cannot  constitute  a 
nuisance  unless  done  In  an  unauthorized  or 
negligent  manner;  but  if  the  acts  would  be 


a  nuisance  on  common-law  grounds  tUs  rule 
can  only  apply  where  the  statatory  antlioflaa- 
tton  is  expressed  or  clearly  implied  tram  the 
power  expressly  granted." 

For  the  reason  Indicated,  the  Judgment  is 
reversed,  with  directions  to  nstaln  the  de- 
murrer. 


UNITED  STATES  FIDELITY  A  GUABAN- 

TY  CO.  V.  CABTEB  «t  al. 
(Court  of  AppeaU  of  Kentucky.  May  7, 1914> 

1.  Tbustb  (I  880*)— Tbubtebb'  Bokds— Coh- 

BTBUCnOH. 

Where  the  bond  of  a  ttitamentary  tmstee 

was  conditioned  upon  the  trustee's  faitofal  per- 
formance of  hb  duties  and  his  accounting  for  all 
moneys  belonging  to  the  trust  estate,  the  surety 
is  not  liable  lor  attorney's  fees  expended  after 
the  trustee's  resignation,  £c»  recover  amounts  de- 
faulted by  Urn. 

[Bd.  Note.— BV>r  other  cases,  see  Trusts,  Gent 
Di^  II  022:  De&  Dig.  I  880.*] 

2.  Tbdsts  (|  385*)— Liabiuty  or  Bond— 

SUBETT  —  CoNCLnSIVSNBSa  OF  JUDQUEMT 
AOAINar  PBtNOIFAZ<— PEBSONS  ConCLUDBD. 

Where  the  jadxment  finally  settling  the  ac- 
counbi  of  a  d^altuag  trustee,  who  was  entitled 
to  a  part  of  the  trust  estate,  and  to  whose 
rights  the  surety  on  bis  bond  bad  been  subro- 

Kted,  .aasesBed  attorney's  fees  expended  in  col- 
!tiDg  the  amount  of  the  defalcation,  and  the 
surety,  who  was  both  a  party  and  a  pnvy  to  the 
suit,  did  not  appeal,  as  allowed  by  Code,  {  734. 
the  Jadgment  was  conclusive  on  the  surety,  thus 
diminisning  its  right  of  subrogation,  though  the 
bond  did  not  include  attorney's  fees. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Oent. 
Dig.  I  624;  Dee.  Dig.  |  385.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  Wm.  D.  Carter  and  others  against 
the  United  States  Fidelity  &  Guaranty  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.  Affirmed. 

Bruce  ft  Bullitt,  Wm.  Marshall  BulUtt,  and 
Keith  U  Bullitt,  aU  of  Louisville,  for  appel- 
lant Bllerbe  W.  Carter  and  H.  H.  Nettel- 
rottt,  all  of  Louisville,  for  appdleea. 

NUNN.  J.  In  one  form  or  another  Oils 
Is  the  third  time  this  case  has  been  here, 
and  we  therefore  venture  the  hope  that  ttils 
time  will  be  the  last  time. 

In  a  suit  to  settle  the  accounts  of  a  de- , 
faulting  trustee,  an  Item  of  90,088  was 
charged  against  him.  The  Item  was  for  at- 
torneys' fees  expended  by  the  succeeding 
trustee  in  recovering  the  loss  by  prosecuting 
actions  against  his  sureties,  and  otherwise. 
The  question  here  Is  whether.  In  a  suit  on 
the  bond,  the  surety  can  attack  that  settle- 
ment, or  the  items  embraced  in  it  That  is,, 
whether  as  to  the  surety  the  setUement  suit 
is  res  adjudicata.  The  lower  court  held  that 
it  is,  and  rendered  a  Judgment  against  the 
appellant  surety  for  the  amount  its  prin- 
cipal was  owing  on  the  settlement 

All  the  troubles  grow  out  of  the  theft  of 
a  large  part  of  the  estate  of  George  L.  Dong- 
las  by  Lattimore  D.  Carter,  «bo  was  acting 
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u  tmstee.  To  nndentand  the  matter  at  Is- 
It  la  necessaiT  to  review  some  history. 

George  Douglas  devised  his  large  estate 
(realty  and  persmalty)  to  his  danghtert  Mrs. 
Garttt,  for  life,  with  remainder  in  fee  to  her 
Are  difldrai  (testator's  granddiildren).  By 
codicil  he  attempted  to  tie  iv  bis  estate  and 
pos^pime  the  vesting  of  the  fee  by  devising 
to  a  trustee  for  the  following  nses:  (a)  Mrs. 
Carter  for  Ufe;  (b)  after  her  death  to  her 
Ave  diOdren  for  life;  and  then  (c)  after 
their  death  in  fee  to  ttieir  children  (testa- 
tor^ great-frandchtldreiO.  This  wUI  was  ac> 
ceivted  without  Question  tuy  the  devisees,  and 
from  time  to  time  various  trustees  were  ap- 
pointed, and  these,  after  settUng  their  ac- 
counts, bad,  in  turn,  reeig^ed.  These  several 
trustee  settlements  were  made  In  the  suit  of 
John  W.  Barr  v.  Stnart  B.  Garter  (So.  47r 
S^,  vatSiag  in  Hie  Jefferson  dxcult  coar^ 
and  thia  Is  commonly  i>tferred  to  In  the  rec- 
ord 4rf  this  appeal  as  the  "settlement  smt." 

Lattlmore  D.  Carter  was  one  of  Un.  Gar- 
tens five  children,  and  in  1902,  in  the  settle- 
ment suit,  be  was  apiMinted  trustee  under 
the  Douglas  wUI,  to  take  the  place  of  the 
trustee  who  had  resli^ied,  and  In  that  suit 
he  gave  an  unlimited  bond  with  the  appel- 
lant guaranty  company  as  surety  thereon, 
covenanting  that:  "Lattlmore  D.  Garter,  as 
trustee  under  the  will  ct  Geoxge'L.  Douglas, 
deceased,  will  faithfully  perform  all  his  du- 
ties as  such,  and  will  comply  with  the  jndg^ 
meat  and  orders  of  the  court  in  tbe  action, 
and  will  account  for,  pay,  and  deliver  to  the 
said  parties  and  persons  aU  moncfys  or  prop- 
erty due  or  belonging  to  Uiem  wlien  requir- 
ed." In  1907  Lattlmore  Garter  absconded, 
and  it  soon  developed  that  he  had  either 
wasted,  or  carried  away  with  him,  over  $70,- 
000  of  the  Douglas  estate.  The  only  thing 
he  ever  aent  back  was  his  resignation.  The 
court  aiqiiointed  Peyton  M.  Gierke  as  true- 
tee  to  succeed  hinu  Clarke  ffled  the  present 
suit  to  recover  from  appellant,  the  surety  on 
the  bond,  the  amount  of  dedication,  ffliort- 
ly  after  the  suit  was  flled,  tbe  Ufa  tenant, 
Mrs.  Carter,  died.  The  guaranty  company 
liad  already  Interposed  a  defense  to  the  ac- 
tion npon  tile  bond,  and  upon  the  death  of 
Mra.  Carter  tendered  an  amended  and  sup- 
plemental answer,  coantercSaim,  etc.,  insist- 
ing, to  use  Uie  lai^age  of  ai^llant,  that 
tbB  codii^  was  nOA  because  In  violation  of 
the  rule  against  perpetDlUea ;  fliat  upon 
Mrs.  Garter'a  deatti  the  entire  estate  had, 
under  the  original  will,  vested  in  fee  sim- 
ple in  her  five  ehildroi,  of  whom  Latthnore 
was  <me;  that  conseqnenny  oufr^fth  of  the 
funds  which  Lattlmore  had  appropriated  was 
really  bis  own  property ;  and  that  the  guar- 
anty company  should  not  be  made  to  relm- 
buise  Lattlmore  Gar^  for  property  that  lie 
took  which  really  belonged  to  himself;  and 
for  the  remaining  fonr-flftha  of  the  defalea- 
tiim,  whiidi  It  would  have  to  pay.  It  soui^t 
leoon^CTt  hy  subjecting  Latttinore  Garter's 
one-flfth  interest  In  the  real  estate,  etc. 


The  chancellor  refused  to  permit  the  su^ 
l^emental  answer  to  be  filed,  and  in  Novem- 
ber, 1906,  rendered  Judgment  against  the 
guaranty  con^any  for  $72,847.67  as  the 
amount  of  the  whole  defialcatiott  as  of  that 
date.  The  guaranty  company  an>ealed,  but, 
rather  than  snpenede,  it  paid  Clarke,  the 
trustee,  the  full  amount  of  the  judgment 
Clarke  took  a  cross-appeal  Involving  certain 
Items  which  the  lower  court  had  rejected  as 
not  being  covered  by  the  bond. 

In  U.  S.  F.  &  O.  Co.  V.  Douglas  Trustee. 
184  Ky.  874,  120  S.  W.  328.  20  Ann.  Cas.  993. 
this  court  reversed  the  Jui^ment  on  both  the 
original  and  cross  appeals,  and  decided:  (1) 
That  the  codicil  was  absolute^  void  because 
in  violation  of  the  rules  against  perpetui- 
ties. (2)  That  on  BCrs.  Carter's  death  the 
entire  estete  vested  In  fee  simple  in  her  five 
children,  of  whom  Lattlmore  Garter  was  one^ 
@)  That  ttie  guaranty  company  should  have 
bem  p«mitted  to  file  Its  amended  and  sup- 
plemoital  answer,  setting  up  ite  contention; 
and  also  ttiat  certain  itema  involved  on  the 
cross-appeal  were  covered  by  the  bond,  and 
vrere  a  part  of  the  defalcation,  brtnging  the 
amount  to  176,000.  On  a  return  of  the  case  the 
lower  court  adjudged  a  restoration  to  the 
guaranty  company  of  one-fifth  of  the  grosp 
sum  which  it  had  paid  into  court  In  lien  of 
superseding  the  former  Judgment;  but,  In 
view  of  the  fact  that  a  final  settlement  of 
Lattlmwe  D.  Gartens  account  as  trustee  of 
the  Douglas  estete  might  show  that  hia  grosx 
one-fiftti  of  the  amount  paid  Into  court  was 
in  ezcees  of  tlie  simi  to  which  Lattlmore 
Garter  would  be  entitled  from  the  whole  es- 
tete, the  following  provision  was  Inserted 
In  the  Jndgnient:  "And  it  appearing  that  Is- 
sues have  not  yet  been  Jcdned  vj/on  said 
amended  and  snnilemental  answers,  counter^ 
claima,  and  cross-petltims  filed  herein  by 
■aid  defendant,  the  United  Stetes*  t'ldelity 
ft  Guaranty  Company,  and  tliat  It  vrould  be 
Iffunatore  at  this  time  to  attenq>t  herein  to 
determine  the  amount  of  the  Interest  or 
share  at  said  Lattlmore  D.  Carter  in  said 
total  abortege  or  in  the  estate  of  George  L. 
Douglas,  deceased,  it  Is  therefore  ordered 
that  this  cause  be  retained  for  such  further 
proceedings  as  may  be  necessary  or  proper 
to  determine  the  rls^te  of  all  parties  herein 
arising  imder  said  amended  and  sn^tlemental 
answers,  connterdaims,  and  cross-petitions; 
and  it  Is  further  eipresdy  provided  ttiat 
nothing  herein  shall  prejudice  or  affect  the 
ri^tn  of  said  idaintiS  trustee  or  of  the  bene- 
ficiaries under  said  wUI  of  George  L.  Doug- 
las, deceased,  to  diarge  against  the  interest 
or  share  of  aaid  Lattlmore  D.  Carter  in  said 
estate,  or  against  the  sum  herein  ordered  re- 
paid unto  the  nmted  Stetea  Fidelity  ft  Guar- 
anty Company,  all  coste,  disbursements,  and 
expenses  properly  incurred  In  ascertaining, 
establishini^  recovering,  and  settling  Uie 
amount  of  said  trustee's  Mortage  or  defal- 
catKm,  and  also  all  costs  and  expenses  of  ad- 
ministration of  said  trust  and  the  settlement 
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thereof.  Thla  cause  Is  now  retained  for 
such  farther  orders,  Judgments,  and  proceed- 
ings as  may  be  necessary  or  proper."  The 
guaranty  company  objected  to  the  entry  of 
this  Judgment,  and  particularly  to  tbe  pro- 
visions just  quoted  from  It,  upon  the  Idea 
that  the  amount  of  the  defalcation  had  been 
fixed  In  a  former  Judgment,  and  that  the 
Court  of  Appeals  had  decided  It  was  only 
liable  for  fonr-flfths  of  It,  and,  having  paid 
same,  It  was  in  effect  exonerated  and  fully 
dlschai^ed.  The  guaranty  company  thereup- 
on sued  out  a  writ  of  mandamus  to  compel 
the  lower  court  to  enter  a  Judgment  conform- 
ing to  the  opinion  of  this  court  in  the  Doug- 
las Case,  supra. 

In  U.  S.  F.  &  G.  Co.  T.  MUler,  124  S.  W. 
341,  this  court,  in  an  elaborate  opinion,  de- 
nied appellant's  application  for  the  manda- 
mus, and  concluded  as  follows:  "In  our  opin- 
ion the  judgment  entered  by  the  chancellor 
conformed  to  the  opinion  of  this  court  and  its 
mandate." 

It  might  be  noted  here  that  under  the 
Judgment  of  the  lower  court,  above  referred 
to,  the  guaranty  comjiany  was  expressly  sub- 
rogated to  all  tbe  rights  and  Interest  of  Lat- 
timore  Garter  In  tbe  estate  of  George  Lb 
Douglas,  pursuant  to  section  466  of  the  Ken- 
tucky Statutes.  The  guaranty  company's  sup- 
plemental answer  showed  that  LatUmore  Car- 
ter's Interest  In  the  Douglas  real  estate 
amounted  to  125,000.  Bow  much  the  guar- 
anty company  has  been  able  to  realize  out 
of  it  does  not  appear.  The  settlement  suit 
was  then  referred  to  tbe  master  commission- 
er, and  the  parties  in  Interest,  Induing  the 
guaranty  company,  proceeded  to  have  a  final 
settlement  of  the  defaulting  trustee's  ac- 
counts, and  to  determine,  for  the  purpose  of 
dtetributlon,  the  exact  amount  due  and  on 
hand,  for  the  several  devisees.  The  commis- 
sioner reported  that,  on  the  date  of  his  re- 
port, the  personal  estate  witii  interest,  had 
there  been  no  defalcation,  would  have 
amounted  to  $85,594,  but  that  same  had  been 
reduced  to  the  extent  of  $7,150,  which  the 
trustee  had  been  compelled  to  pay  out  as 
attocneys'  fees  In  protecting  the  estate  and 
securing  reconpineat  of  Lattimore  Carter's 
shortage.  Tbe  trustee  had  also  restored  to 
the  guaranty  company  916,136,  being  the 
amount  of  Lk  D.  Carter's  one-fifth  share,  plus 
the  Interest,  and  this  left  on  hand  tor  ^stri- 
budon  $62,697.  The  item  nit  |7.150  was  then 
chained  to  Ii.  D.  Carter  as  waste,  but  it  Is 
agreed  that  this  item  ot  waste  should  be,  and 
was  in  the  report,  credited  wiQi  several  sums, 
so  that  It  appears  that  the  difference  In  the 
amount  the  other  four  devisees  Aould  have 
lec^ved,  In  the  aggregate,  from  what  they 
did  rec^ve,  as  shown  by  the  report,  Is  96,089.- 
7S,  and  this  Item  la  the  matter  of  dispute  on 
thisaroeal. 

The  Carter  dbUdren  claim  that  I*.  D.  Car- 
ter owes  them  that  sum  as  trustee,  and  that 
it  was  80  adjudged  by  the  court  C(ni0rmtng 
the  conunissloner's  report.    The  guaranty 


company  agrees  to  that  proposition,  but 
claims  that  the  Judgment  la  merely  one  as 
between  Carter^  who  had  defaulted,  and  these 
children,  but  insists  that  the  court  neither 
attempted  nor  Intended  to  adjudge  that  the 
guaranty  company  should  pay  the  children 
or  trustee  such  sum.  It  Is  conceded  that,  as 
between  Lattimore  Carter  and  his  brothers 
and  sisters,  he  Is  not  ^titled  to  anything  out 
of  the  estate  until  his  defalcation  has  been 
made  good,  and  until  they  have  received  as 
much  from  It  as  he  has.  Tbe  Carters  contend 
that,  since  the  guaranty  company  Is  subrogat- 
ed to  the  rights  of  Lattimore  Carter,  it 
stands  in  his  place  and  Is  not  entitled  to 
recoupment  until  the  diildren  have  been 
equalized.  In  answer  to  this  the  guaranty 
company  says  that,  in  withdrawing  the  $16.- 
000  from  the  trustee  when  the  case  went 
back  after  the  first  appeal,  it  was  merely 
withdrawing  Its  own  money,  and  not  that  of 
Lattimore  D.  Carter.  In  other  words,  it  bad 
paid  under  an  erroneous  Judgment  that  much 
more  than  It  should  have  paid.  It  should  be 
remembered,  however,  that  at  the  time  Latti- 
more Carter  defaulted,  and  when  the  suit 
was  brought,  hUi  mother,  the  life  tenant,  was 
still  alive,  and  the  estate,  therefore,  was 
not  divisible,  because  it  had  not  come  into 
the  possession  of  the  r«naindermen ;  there- 
fore his  defalcation  was  of  a  trust  fund  be- 
longing to  the  whole  estate,  and  not  merely  of 
an  undivided  four-fifths.  The  life  tenant  dy- 
ing in  the  meantime,  the  right  ot  his  surety 
to  offset  the  defalcation  with  his  undivided 
one-fifth  interest  in  the  estate  Is  recognised 
in  the  first  appeal,  supra.  The  surety,  al- 
though sustaining  a  heavy  loss,  has  thus  been 
relieved  of  paying  one-flfth  of  its  total  obliga- 
tion, and  has  also  recovered  something  on 
Lattimore  Carter's  Interest  in  his  grand- 
father's estate,  which  it  allied  was  worth 
$25,00Q.  All  these  matters  are  mentioned 
here  to  show  how  Intricate  and  complicated 
the  alTairs  of  the  estate  have  become. 

[1,2]  However,  in  view  of  the  conclusion 
we  have  arrived  at,  it  is  unnecessary  to  deal 
further  with  tbeni  more  than  to  say  that 
for  the  purposes  .of  this  case  we  may  concede 
that,  in  the  first  instance,  attorney  fees  are 
not  covered  by  the  bond,  lUthough  the  charge 
may  be  valid  against  the  prinfipaL  This 
statement  is  supported  by  ample  authority. 
11  Cyc.  24-104;  32  Cyc.  120;  National  Surety 
Co.  V.  Arterbum,  110  Ky.  832.  62  S.  W.  882, 
23  Ky.  Law  Bep.  281.  But  in  this  case  the 
guaranty  company  was  not  only  notified  by 
the  master  commissioner,  but  appeared  by 
attorn^,  and  took  part  in  the  settleniatt; 
which  was  subsequently  r^rted  to  tbe  court 
Whoi  same  was  .reported,  it  filed  objectltnis 
to  the  items  in  queatioiL  When  those  enssp- 
tlons  wore  ornruled,  it  prayed  an  appeal 
to  this  court,  and,  altbouc^  more  than  two 
years  elapsed,  no  appeal  waa  ever  taken. 

The  guaranty  company  waa  not  raly  a  par^ 
ty,  but  a  privy,  to  tiie  action,  and,  under  sec- 
tion 734  of  uje  God^.  it  unmistakably  bad 
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tbe  rl^t  of  apveal,  and  it  Beems  to  tis  that 
tbe  scde  questton  for  detenninatlon  Is  wheth- 
er tiie  Judgment  of  the  lover  court  on  that 
settlement,  and  the  goaranty  compai^'s  fail- 
ure to  take  the  appeal,  has  precluded  It  from 
qaestloidng  the  validity  of  the  charge  In  a 
collateral  suit  The  guaranty  company  ad- 
mits that  the  report  and  Judgment  is  res  ad- 
Jndlcata,  but  Insists  ttiat  It  .  is  so  merely  be- 
tireoi  Lattlmore  Carter,  the  principal,  and 
tbe  other  derlBees,  for  it  says  the  r^rt 
makes  no  motion  of  the  guaran^  company 
except  to  recite  that  its  exceptions  to  the  re- 
port are  overruled,  and  grants  to  It  the  usual 
exceptions  and  aiveal;  but  It  says  that  the 
commissioner^  report  did  not  purport  In  sny 
degree  to  fix  any  liability  on  the  guaran^ 
company.  Failing  to  appeal,  and  two  years 
havli^f  elapsed,  the  Garters  then  bring  a  di- 
rect action  against  the  guaranty  company  to 
recover  of  it  on  tbe  bond  the  amount  fixed  In 
tbe  commlssioner'B  r^rt,  and  adjudged  In  tbe 
Kttlemoit  suit  as  being  due  them  from  lAtti- 
more  Garter  on  account  of  the  trusteesh^. 

The  guaranty  company  resisted  Uie  pay- 
ment, Claiming  tliat  it  is  merely  an  indirect 
attempt  to  make  them  pay  the  trustee's  a^ 
tomey  fees  In  collecting  the  bond,  and  that  It 
is  DO  more  liable  to  pay  the  adverse  parties' 
attorney  fees  than  is  any  ottier  litigant  re- 
quired to  pay  attorney  fees,  except  the  Bta^ 
ntoiy  fees  adjudged  against  uneuceessfnl  par- 
ties. The  guaranty  company  admits  that  the 
pnvirions  of  Its  bond  are  soffidoitly  broad 
to  cover  any  waste  committed  by  the  trus- 
tee, but  claims  that  the  commissioner  cannot 
make  a  thing  waste  by  naming  it  so,  and  in 
that  way  render  the  surety  responsible  for  It 
It  argues,  and  correctly  so,  that  it  is  not  a 
waste,  for  waste  consists  In  the  misap- 
propriation by  the  tnuttee  of  property  itself 
and  by  no  construction  can  waste  be  con- 
ildered  so  as  to  indnde  attorney  fees  incur- 
red by  anothw  long  after  the  trustee  ceased 
to  have  any  control  over  the  property  or  es- 
tate. But  the  difilcolly  vith  app^ant's  posi- 
tion Is  that  nndn  whatever  name  derignated, 
or  for  whatever  purpose  the  expense  was  in- 
CDired,  Out  commlBsloner  did  find  that  on 
aoGOont  of  this  trusteeship,  and  on  a  settle- 
ment of  it,  the  trustee  was  Indebted  to  these 
derlaees  in  the  sum  stated.  Appellant  was 
a  par^  to  the  settlement,  participated  In  it, 
objecting  to  the  finding  and  to  tbe  Judgment 
rodered  on  it,  and  prayed  an  appeal  which 
It  never  took.  It  seems  to  us  appelant  is 
now  too  late  in  questioning  the  charge. 

The  law  Is  weU  settled  la  Kentucky  that 
the  surety  ot  a  fiduciary  Is  bound  by  the 
KttleDMnt  of  such  fiduciary's  accounts  In  an 
action  Instituted  for  that  purpose,  and  the 
mtetr  cannot,  in  a  subsequent  action  on  the 
fldudary's  bond,  qnestloa  the  correctness  of 
the  JudgmoBt  on  t3ie  settlement  Clark  v. 
Kevmaa's  Adm'r.  49  8.  W.  810,  20  Ky.  Iaw 
Bep.  1389,  a  sorety  sought  to  dtf  end  on  the 
pound  that  tbe  admlidstntor  did  not  In 
tut  receive  the  amounts  with  which  she  was 


dharged  -  in  the  settlement,  but  this  court . 
siUd:  "The  aiipellant  was  a  party  to  the  suit 
in  whidi  the  accounts  of  the  administratrix 
were  settled.  He  was  not  only  a  party  to 
that  suit,  but  it  would  appear  that  he  really 
knew  as  much  about  the  bu^en  as  Mrs. 
Clark  did.  He  was  her  son-in-law  and  her 
attorney.  Under  the  decision  in  Hobbg  v. 
Mlddleton,  1  J.  J.  Bfarsh.  176,  he  is  bound  by 
that  Jndgmrat** 

McCalla's  Adm'r  v.  Patterson,  IS  B.  Mon. 
208,  was  a  suit  against  an  administrator  and 
his  sureties  upon  his  official  bond,  for  a  dev- 
astavit The  first  paragraph  of  tbe  sureties 
answer  sought  to  go  behind  the  decree 
against  the  administrator.  This  court  ruled 
out  the  defense,  saying:  "The  responaiUll- 
ty  of  the  suretleB  in  tbe  administrator's 
bond  is  Incidental  and  collateral  to  that  of 
the  prlnc^ua,  and  a  Judgment  In  £avor  of  a 
creditor  against  the  administrator  oondudes 
the  sureties  as  to  the  existence  and  charac- 
ter of  the  debt  thus  ascertained,  and  can- 
not be  questioned  or  reviewed  In  a  suit  on 
the  administrator's  bond." 

To  the  same  eCTect  Is  National  Surety  Oo. 
V.  Arterbum,  HO  Ky.  836,  02  8.  W.  862,  28 
Ky.  Law  Bep.  281,  where  it  was  sought 
to  recover  of  an  assignee  on  his  bond  the 
amount  whlcSi  It  had  been  previously  as- 
certained on  settlement  had  gone  into  his 
hands,  and  also  an  additional  sum  expended 
by  way  of  attorney  fees  in  making  the  re- 
covery. The  assignee  undertook  to  eihow  that 
the  settlement  was  erroneous;  that  In  fact 
no  such  sum  bad  come  Into  his  hands.  TbSa 
court,  while  denying  his  right  to  recover  the 
attorney  fees  tthese  were  not  embraced  In 
the  settlement),  did  bold  that  an  assignee's 
bond  is  analogous  to  that  assumed  by  the 
surety  of  the  fidudary,  and  that  a  Judgment 
obtained  In  tiie  settlement  suit  against  tbe 
principal  la  ooncluEdve  upon  tbe  sure^,  and 
the  quesUon  c»nnot  be  reopened  in  a  suit  up- 
on the  bond. 

Hlndman,  etc.,  v.  Lewman,  eta,  68  8.  W. 
479,  28  Ky.  Law  Rep.  181,  was  another  suit 
upon  the  bond  of  assignee,  and  the  court 
used  this  language:  *The  action  in  which  the 
Judgmrat  was  rendered  was  in  part  for  the 
purpose  of  ascertaining  the  amount  of  de- 
falcation of  Sullivan,  assignee,  and  for  whlcb 
tbe  appellees  were  liable.  Whether  tlie  sure- 
ties were  parties  to  the  action  or  not,  they 
are  bound  by  the  Judgmmt  of  tba  court  in 
fixing  the  amount  of  the  IlaUlity  of  the  as- 
signee. National  Surety  Co.  v.  G.  0.  Arter- 
bum, and  cases  therein  cited."  This  doc- 
trine la  in  harmony  with  tliat  prevailing  in 
nearly  all  other  JurisdIctlwiB. 

21  Cyc.  230,  says:  "In  the  absence  of  fraud 
or  mistake,  a  final  Judicial  settlement  by  a 
guardian  Is  in  most  states  concloaive  on  the 
sureties  as  to  the  existence  and  amount  of 
the '  guardian's  liaUli^  to  the  ward,  evm 
where  the  sureties  were  not  made  parties  to 
the  proceeding  or  notified  thereof.  A  final 
settlement  im  also  ooncluslve  in  favor  ot  the 
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sureties  as  to  all  matters  embraced  In  tbe  ad- 
judication, in  the  absence  of  frand."  lUuB- 
tratlDg  this  rule  Is  the  case  of  Cross  t. 
White,  80  Minn.  413.  83  N.  W.  393,  81  Am.  St 
Rep.  267.  On  final  settlement  of  the  guard- 
ian's acconnt  he  was  adjudged  Indebted  to 
his  ward  in  a  stated  sum,  and  the  court  in 
deciding  the  case  said:  "The  only  question  in 
the  case  is  whether  the  order  and  determina- 
tion of  the  probate  court  Is  final  and  con- 
clusive against  the  sureties  on  the  guardian's 
bond.  The  question  came  before  this  court 
in  Jacobson  v.  Anderson,  72  Minn.  426,  75  N. 
W.  607,  and  such  determinatiou  was  there 
held  conclusive.  The  decision  is  In  line  with 
tbe  trend  of  authorities  generally,  and  no 
reason  occurs  to  us  why  we  should  depart 
from  It" 

We  are  of  opinion  that  the  settlement  of 
the  trustees'  accounts  Is  conclusive  against 
the  surety,  and,  they  having  failed  to  take  an 
appeal,  that  settlement,  and  the  Judgment 
thereon.  Is  res  adjndicata  as  to  the  surety. 

The  jadgmeot  1b  therefore  affirmed. 


LINDENBERGER  v.  ROWLAND  et  aL 
[Court  of  Appeals  of  Kentucky.   May  7,  1914.) 

1.  COVKKANTS  (J  96*)  —  WaHRANTT  AOAIKST 
iNCnMBBANCES — CoNBTBUCTION. 

A  covenant  in  a  deed  "of  general  warranty 
against  all  incumbrances  wbateoever  except 
taxes  for  1906,  which  the  purchaser  assumes  to 
pay,"  applied  only  to  iocumbrances  existing 
at  the  execatlon  and  delivery  of  the  deed,  and 
not  to  liens  for  street  improvements  made  many 
years  thereafter. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  II  111-128 ;  Dec  Dig.  |  96.*] 

2.  REroSMATION   or   iHarBUHBNTS  (I  16*)— 

Gbounds— In  Genbbal. 

Where  an  instrument  ^ils  to  embody  the 
actual  sgreement  of  tbe  parties  because  of  mis- 
take common  to  both  parties  or  because  of  mis- 
take on  one  side  and  fraud  or  inequitable  con- 
duct on  the  other,  reformation  is  the  proper 
remedy. 

[Ed.  Note.— For  other  casea,  see  Reformation 
of  Instromenta,  Cent  Dig.  |  68;  Dec  Dig.  { 
16.*^ 

3.  Betobiutioit  or  Xnstruueittb  (|  47*)— 

GbODITDB — MlSTAKK  OF  SCBIVENEB. 

Where  an  instrument  is  drawn  with  intent 
to  execute  a  definite  agreement  previously  made 
rdatlng  to  something  within  tbe  contemplation 
of  the  parties,  bat  which  by  the  mistake  of  the 
scrivener,  either  as  to  law  or  fact  does  not  ex- 
press such  intention,  the  instrument  may  be  re- 
formed by  enforcing  spedfic  performance  of  the 
agreement  according  to  tbe  real  Intentlai  of  tbe 
parties. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  S8  195-198;  Dec. 
Dig.  f  47.*] 

4.  Rkfobmatiow  of  Insteuments  (j  36*)— 
Pleading— INBTBUMKNT  as  Made  and  as 
Intended. 

A  petition  for  reformation  of  an  Instrument 
must  sDow  in  clear  and  concise  language  the 
grounds  of  reformation,  the  agreement  actually 
made,  and  the  agreement  which  the  parties  in- 
tended to  make. 

[Ed.  Note.— For  other  cases,  see  Beformatlon 
of  Instruments,  Cent  Dig.  H  141-146;  Dec 
Dig.  I  3fl.*] 


5.  Revobvation  or  Inbtbuuents  d  36*)  — 
Pu^ADi  HO— GsouiTtMS— Mistake. 

A  petition  for  the  reformation  of  an  isstm- 
ment  on  the  ground  of  mutual  mistake  must 
clearly  allege  sncb  mistake  or  circumstances 
from  which  it  can  be  readily  inferred. 

[Ed.  Note.— For  other  casea,  eee  Beformatioii 
of  Instruments,  Cent  Dig.  H  141-146;  Dec 
Dig.  §  36.*J 

6.  Rbfobuation  or  Instbuhents  <S  36*)— 

SUFFICIENCT  or  PLEA  DIN  Q-r-MlSIAKE. 

A  petition  by  the  purchaser  to  reform  a 
covenant  of  warranty  against  incumbrances  sad 
make  it  apply  to  all  future  improvements,  al- 
leging that  the  vendor  represented  that  there 
would  be  no  further  liens  against  the  land  for 
any  subsequent  street  improvement  and  titat 
both  the  vendor  and  pnrcbaser  believed  tint 
such  was  tbe  fact,  and  that  the  deed  was  execut- 
ed under  tbe  mistaken  belief  of  both  parties  tbat 
it  warranted  against  such  liens,  without  allega- 
tion tbat  the  vendor  actually  intended  to  war- 
rant against  future  liens,  and  that  such  war- 
ranty was  omitted  by  mutual  mistake  of  the 
parties,  left  the  belief  that  the  deed  covered  sucli 
a  warranty  as  tbe  only  mistake  relied  on,  and 
was  Insumcient 

[Ed.  Note.— For  other  casea  see  Reformation 
of  Instruments.  Cent  Dig.  H  141-146;  Dec 
Dig.  I  36.*] 

Appeal  from  Ciioiiit  Conrt,  Jefferson  Cooa- 
ty,  Chancery  Brandi,  Second  Division. 

Action  by-  the  Blckel  Aaphalt  Paving  Com- 
pany against  George  Ldndenberger,  with 
croas-petltlon  by  Undenbezx^  gainst  Oai^ 
rle  Rowland  and  another.  Jadgment  tor 
cross-defendants,  and  cross-petitioner  ap- 
peals. Affirmed. 

William  Furlong  and  Furlong,  Woodbury 
&  Furlong, .  all  of  Louisville,  for  appellant 
J.  G.  Dodd  and  A.  P.  Dodd,  both  of  Louis- 
ville, for  appellee 

CLAY,  C.  On  November  28,  1905,  Carrie 
Rowland  and  Eliza  Dumesnll  sold  and  con- 
veyed to  Addle  Lindenbei^er  a  lot  of  ground 
fronting  on  the  east  side  of  Gait  avenue  in 
Louisville.  Mrs.  Lindenberger  died  Novem- 
ber 10,  1912,  leaving  a  last  will  and  testa- 
ment by  which  she  devised  all  of  h&  prop- 
erty to  her  husband,  George  Lindenberger. 
On  November  18,  1912,  the  Blckel  Asphalt 
Paving  Company  brought  suit  In  the  Jeffer- 
son circuit  court  against  George  Llndenber^ 
to  enforce  against  the  property  an  improve- 
ment lien  for  the  construction  of  Gait  av- 
enue, pursuant  to  certain  ordinances  enacted 
by  the  general  council  of  the  city  of  Lonls- 
vlUe.  Thereupon  George  Lindenberger  filed 
a  cross-petition  against  Carrie  Rowland  and 
Eliza  Dumesnll,  in  which  he  sought  to  hold 
them  liable  for  the  amount  of  the  apportion- 
ment warrant  A  demurrer  to  the  cross- 
petition  as  amended  was  sustained,  and  tbe 
cross-petition  dismissed.  Llndenbergw  ap* 
peals. 

After  setting  out  his  purchase  of  the  prop- 
erty in  1905,  the  conveyance  thereof  to  Ws 
wife,  and  that  he  was  the  owner  under  his 
wife's  will,  the  cross-petition  contains  the 
following:  "The  defendant  states  that  at  the 
time  of  the  purchase  of  said  lot  from  tbe 
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defendants  tbie  said  defendants,  through  tbeir 
agents,  serrants,  and  enu)lo768,  stated  and 
represented  to  this  defendant  that  the  said 
Gait  avenne  In  front  of  the  lot  so  conveyed 
by  the  defendants  and  said  Oalt  avenue  from 
Frankfort  avenue  to  Payne  street  had  been 
made  and  constructed  and  accepted  by  the 
dty  of  Louisville,  and  that  the  price  which 
the  defendants  charged  ft>r  said  lot  and 
which  this  defendant  and  cross-plalntlff  petld 
to  said  defendants  therefor  included  the  cost 
of  the  making  and  constmctiou  of  said  Gait 
avenue  as  against  said  lot,  and  that  said  lot 
would  not  thereafter  have  to  pay  anything 
toward  the  construction  of  said  Gait  avenue, 
and  this  defendant  relied  on  said  statements 
and  representations  of  the  defendants,  their 
agents  and  servants,  in  purchasing  said  prop- 
erty and  In  paying  tiie  price  therefor,  whl<A 
said  defttiidants  asked,  and  hot  for  said  state- 
ments and  r^reaentatlons  on  the  part  of  the 
defendants,  their  agents  and  servants,  this 
defendant  would  not  have  purchased  said 
lot  or  paid  the  price  therefor  demanded  by 
Oi»  dfifoidants.  ^e  defendant  states  that 
he  did  not  discover  until  May.  1909,  that  said 
Gait  avenue  had  not  been  originally  con- 
structed, or  that  when  It  alioTdd  be  construct- 
ed that  the  abutting  property  would  have  to 
pay-the  cost  tbereof,  and  that  tlte  defendants, 
Carrie  Rowland  and  BSiza  Dumesnll,  at  the 
time  of  said  coDTeyanoe,  hdleved  that  said 
street  bad  been  originally  constructed,  and 
that  said  property  wotdd  not  have  to  pay 
any  part  of  tlie  cost  thereof  when  the  same 
wag  afterwards  consbucted  by  the  city  of 
Lonlsrille,  and  Uiey  did  not  discover  until 
1909  that  the  improvement  of  said  street,  at 
tlte  time  of  said  conveyance,  was  not  the 
Dilglttal  eonstruction  thereof,  and  that  the 
defendant  and  croas-plalntlfl  and  the  two 
cross-defendants  were  all  under  the  mistaken 
beUef  in  the  sale  by  said  cross-defendants 
of  said  property  and  the  purcliase  there<tf  by 
Oa  croes-plalntiff  that  said  street  was  made 
and  acecfpted  br  the  Olty  of  LoulBVUle.** 

After  all^^ing  the  construction  tqr  plalnUff 
of  Gait  aTettue^  pnzsuant  to  certain  ordi- 
nances emuited  ^  the  general  council  of  the 
dty  ct  LonisTiUe^  and  the  issuance  of  an 
apportionment  warrant  against  the  property 
is  question  fbr  Uie  sum  of  f686^,  the  cross- 
petitlon  contains  the  following:  "The  cross- 
plaintiff  now  calls  upon  the  defendants,  Car- 
rie Ro^nd  and  saiaa  Dumesnll,  to  answer 
and  defei^  the  claim  of  the  plaintiff  herein 
OD  said  apportionment  warrant  against  said 
lot  of  land,  and.  If  it  Is  decided  that  said 
lien  la  a  valid  <me,  then  that  this  defend- 
ant and  cross-plaintiff  be  given  a  Judgment 
against  said  defendants  on  the  warranty  In 
their  deed  and  on  their  contract  made  with 
tills  defoidant  at  the  time  of  said  purchase, 
and  that  he  have  Judgment  against  aaid  de- 
fendantB  for  whatever  amount,  interest,  and 
fosts  la  adjudged  against  him  herein  in 
fSvor  (tf  tlitt  plaintiff,    Hie  mwia-plnlwtiff 


states  that  In  said  deed  of  conveyance  the 
cross-defendants  warranted  said  property  con- 
veyed to  hia  said  wife  to  be  free  of  all  liens 
and  incumbrances,  and  that  said  cross-de- 
fendants through  their  agents  and  servants 
represented  to  this  defendant  and  cross-plaln- 
tiff  that  said  property  was  free  of  any  future 
lien  or  incumbrances  for  the  Improvement 
of  Oalt  avenue,  and  the  warranty  In  said 
deed  was  understood  and  agreed  between 
this  defendant  and  said  cross-defendants  to 
expressly  Include  a  warrant  against  *  any 
lien  against  said  property  for  any  improve- 
ment of  Gait  avenue  between  Frankfort  av- 
enue and  Payne  street  But  if  the  court  Is 
of  opinion  that  said  warranty  as  at  present 
written  in  said  deed  of  conveyance  does  not 
Include  the  lien  for  the  improvement  of  Gait 
avenue,  then  this  defendaiit  and  cross-plaln- 
tlff asks  that  the  contract  of  purchase  and 
the  deed  of  conveyance  from  said  defendants, 
Rowland  and  Dumesnll,  to  this  cross-plain- 
tiff, be  reformed  and  corrected  so  as  to  ex- 
pressly Include  a  warranty  and  protection 
to  this  defendant  against  said  Ilea  or  claim 
of  the  plaintiff  for  the  improvement  of  Oalt 
avenue." 

The  cro8»^petitlon  thai  cmKhides  with  a 
prayer  that  the  deed  of  conveyance  to  his 
wife  be  reformed  and  corrected  so  as  to  ex- 
pressly include  a  warranQ^  against  any  fiaiiw 
agalnat  said  property  for  the  Improvement  of 
Gait  avenue.  Thereafter  an  amoided  croes- 
petition  was  filed,  containing  the  following 
allegation:  "The  defendant  and  cross-plaln- 
tlff, George  lAndenberger,  amends  his  cross- 
petition  herein  against  the  defendants,  Oarrle 
Rowland  and  Eliza  DmneaDl],  and  now,  reit- 
erating and  adopting  as  part  of  this  a"wnd- 
ment  all  of  the  allegations  of  his  original 
crosa-petltlon  herein,  states  that  at  the  time 
he  purchased  the  land  described  In  said  croea- 
petltlon  herein,  tttaa  said  defendants  before 
the  execution  of  the  deed  referred  to  ttwreln, 
said  Gait  avenue  In  front  of  said  property  had 
been  conetructed  by  grading,  cnrbinft  and 
paving  wlt3i  macadam  pavement  and  It  was 
expressly  represented  to  thla  croos-idaintlfl 
by  said  defendants  and  tteSx  agaita  that  said 
street  had  been  made  and  there  would  be  no 
farther  charge  against  the  lot  of  land  for 
any  snbsegnent  improvement  ot  Oalt  avenue 
and  that  this  croas-idalntlff  and  aald  defend- 
ants both  believed  that  audi  was  the  £act. 
and  aaid  omtract  was  made  nndn  the  mis- 
taken belief  by  both  the  erosa-plalntlff  and 
said  defendants  that  the  deed  as  written  war- 
ranted said  lot  against  any  further  lien  or 
claim  for  the  Improvement  of  Gait  avenue. 
That  the  contract  of  sale  was  to  the  effect, 
that  said  lot  would  not  thereafter  be  charged 
with  any  cost  of  improvement  of  Gait  avenue, 
and  that  this  cross-plalntlff  depending  on  the 
cross-defendants  and  their  agents  to  properly 
write  said  deed  as  this  cross-plalntlff  was  not 
represented  by  counsel,  and  had  nothing  to 
do  wtth  ttie  preparation  or  wzitlnc  of  the 
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deed,  bnt  tiiat  It  was  prepared  and  written  by 
the  croes-defendantB  and  their  agents,  and, 
et  the  time  said  deed  was  delivered  to  this 
cross-plalntlfT,  both  this  crosa-plaintlff  and 
the  cross-defendants  believed  that  the  war- 
ranty contained,  covered  any  claim  for  the 
future  Improvement  or  constractlon  of  said 
Gait  avenue." 

[1]  The  deed  from  Mrs.  Rowland  and  Mrs. 
Dumesnll  to  Addle  Llndenberger  contains  the 
following  warranty :  "With  covenant  of  gen- 
eral warranty,  against  all  Incumbrances 
whatsoever,  except  taxes  for  1006,  which 
the  purchaser  assumes  to  pay."  Manifestly 
the  above  warranty  applies  only  to  Incum- 
brances existing  at  the  time  of  the  execution 
and  delivery  of  the  deed,  and  does  not  include 
Hens  for  street  Improvements  made  many 
years  thereafter:  Long  v.  Barber  Asphalt 
Co.,  151  Ky.  7,  151  S.  W.  6.  The  only  ques- 
tion to  be  determined  la:  Are  the  allegations 
of  the  cross-petition  sufficient  to  Justify  a 
reformation  of  the  deed  on  the  ground  of 
mutual  mistake? 

[2,  3]  It  Is  well  settled  that,  when  an  in- 
strument falls  to  embody  the  actual  agree- 
ment made  or  transaction  determined  upon 
by  the  parties  thereto,  reformatlm  is  the 
proper  remedy  If  the  case  is  made  out  by 
proper  proof;  but  the  Instrument  sought  to 
be  corrected  must  fall  to  express  the  real 
agreement  or  transaction  because  of  mistake 
common  to  both  parties,  or  because  of  mis- 
take on  one  side  and  fraud  or  inequitable 
conduct  on  the  other.  34  Cya  907;  Pickett  v. 
Taylor,  96  S.  W.  1111,  29  Ky.  Law  Bep.  1219. 
Flirthormore,  wherever  an  instrument  is 
drawn  with  the  Intention  of  carrying  Into 
execution  an  agreement  previously  made,  and 
which,  by  the  mistake  of  the  draftsman  or 
scrivener,  dther  as  to  law  or  fact,  does  not 
folflll  the  intention,  hut  vlolatw  it,  there 
is  ground  to  correct  the  mistake  by  reforming 
the  instrument  and  enforcing  the  spedfic  per- 
formance of  the  original  contract  according 
to  >the  real  Intention  of  the  parties.  34  Oyc. 
911;  Ttaomas  t.  Conrad,  114  Ky.  841,  71  S. 
W.  908,  74  8.  W.  1084,  24  Ky.  Law  Rep.  1630, 
2&  Ky.  Law  R€S>;  169;  Dever  Dever,  44 
&  W.  986,  19  Ky.  Law  Rq).  1988. 

[4, 1]  In  all  such  cases,  however,  the  agree- 
ment itself  E^ould  be  deflnit&  Aver  v.  Math- 
ews, 129  Wis.  14S.  108  N.  W.  4S.  The  mistake 
against  vtalcAi  x^rmatiai  Is  sought  must 
relate  to  nmetailnc  within  the  contemi^tlon 
of  the  pardes  In  making  their  contract  It  U 
sonethlng  agreed  upon  bnt  not  written  aa 
agreed  apon,  and  dierefore  not  ooveted.  bnt 
intended  to  be  eorored,  by  the  written  Instm- 
meat  Queen  Ins.  Go.  ▼.  John  Spry  Lumber 
Co,  188  111.  App.  820;  Hknsbnndt  t.  Holler, 
117  Iowa,  108,  90  N.  W.  494,  94  Am.  fit  Rep. 
289:  Teason  t.  Atlantic  Mnt  Ins.  Co.,  40  Ho. 
88,  93  Am.  Dea  293;  Citrtis  t.  Albee,  167  N. 
T.  860^  60  N.  B.  600;  84  Cyc. 910.  Inpleading 
a  cause  In  reformaUim  the  material  facta 
dbonld  be  wt  foKth  in  cdear  and  oondse  Ian* 


guage.  Pearson  t.  Dancer,  144  Ala.  427,  39 
SouQi.  474;  lAngmede  v.  Weaver,  65  Ohio 
St  17,  60  N.  B.  992.  It  Is  necessary  to 
show:  (1)  The  grounds  of  reformation;  (2) 
the  agreement  actually  made;  (3)  the  agree- 
ment which  the  parties  intended  to  make. 
Peacock  v.  Bethea,  161  Ala.  141,  43  South. 
864;  Webb  v.  Borden,  145  N.  C.  188,  58  S.  E. 
1083;  Grossbach  t.  Brown,  72  Wis.  458,  40 
N.  W.  494.  Where  the  ground  for  reforma- 
tion la  mutual  mistake,  the  mutual  mistake, 
or  circumstances  from  which  the  same  can  be 
readily  Inferred,  should  be  alleged  with  pre- 
cision and  clearness.  Home  t.  J.  O.  Turner 
Cypress  Lumber  Co.,  05  Fla.  600,  45  South. 
1016;  Lewis  v.  Lewis,  6  Or,  169. 

Stripped,  of  surplusage,  the  cross-petition 
allies  the  following  facta:  The  cross-de- 
fendants, through  their  agents,  repr^ented 
to  the  cross-petitioner  that  Qalt  avenne  had 
been  made  and  constructed  by  the  city  of 
Louisville.  The  price  paid  by  the  cross- 
plaintitr  Included  the  cost  of  such  oonstruc- 
tion.  The  lot  would  not  therefore  have  to 
pay  anything  towards  the  construction  of 
Gait  avenue.  Cross-plalntifl  relied  on  these 
representations,  and  would  not  have  purchas- 
ed the  property  except  for  them.  Cross- 
plaintiff  did  not  discover  until  the  year  1900 
that  Gait  avenue  had  not  been  originally  con- 
structed. Cross-defendants  believed  at  the 
Ume  of  conveyance  that  said  street  bad  been 
originally  constructed,  and  that  the  property 
would  not  have  to  pay  any  part  of  the  cost 
of  said  street  If  thereafter  constructed  by  the 
dty  of  Louisville.  Crosa-plaintlfl  and  cross* 
defendants  were  under  the  mistaken  belief 
at  the  time  of  the  aale  that  the  street  had 
been  made  and  accepted  by  the  dty  of  Louia- 
vllle.  Gross-defradants  warranted  that  Dte 
property  conveyed  was  free  of  all  liens  and 
Incumbrances,  and  represented,  through  their 
agent  to  cross-pIaintlfF  that  It  was  free  of  any 
future  Hen  or  incumbrance  for  the  improve- 
ment of  Gait  avenue.  The  warranty  in  the 
deed  was  understood  expressly  to  include  a 
warranty  against  any  lien  against  said  prop- 
erty for  any  ImpxOTemeut  of  Oalt  avenue. 
The  crosfrfwtltlon,  as  amended,  alleges  In  sub- 
stance the  followliUE:  The  crosfti»6tltion» 
purchased  the  land,  eroB»^ef6ndants  repre- 
sented that  Uiere  wonld  be  no  dmcgs  agalnab 
the  lot  of  land  toe  any  sabseqnoit  iniprove- 
ment  of  Gait  avonne^  and  crDS»>pIalntUr  and 
cxoas^erendants  both  believed  thftt  antdi  was 
ttae  fftct  Tlw  deed  waa  made  mider  tbe  mis- 
taken b^lef  of  boQi  parties  that  the  deed  as 
written  warranted  said  lot  agatnat  any  farth- 
er Uen  or  claim  tax  the  improvement  of 
Oalt  avenoew  The  contract  of  sale  waa  to  the 
effect  that  said  lot  wonld  not  thereaftra  be 
diarged  with  any  cost  of  the  Improvement  of 
Gait  avmuuw  CKNKHPlalntUt  had  BoQOng  to 
do  with  the  writing  of  tiie  deed,  wUdi  waa 
prepared  by  the  croos-detaidanti  and  their 
agaits.  At  the  time  the  deed  waa  delivwed 
thttiv  cna»vUintlff  and  rrow  rtsfnnflsiiiii 
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believed  that  the  warrant?  contained  corared 
any  claim  for  the  future  improrement  or 
construction  of  Gait  avenue. 

[I]  Construed  In  the  light  of  the  foregoing 
principles,  It  la  apparent  that  the  croBS-pe- 
tltlon  Is  altogether  Insufficient.  Certainly, 
Id  an  extraordinary  case  of  this  kind,  where 
it  is  sought  to  reform  a  covenant  of  general 
wananty  and  make  it  apply  to  all  future 
Improvements,  whenever  and  by  whatever 
aatbority  they  might  be  made,  by  the  dty  of 
LoalsTiUe,  the  rule  requiring  the  pleading 
to  state  the  grounds  of  reformation  la  clear 
•Qd  concise  terms  should  not  be  departed 
(rout.  Reduced  to  its  final  analysis,  the  cross- 
petition  merely  alleges  that  the  cross-defend- 
ants represented  that  there  would  be  no  fur^ 
tber  charge  against  the  lot  of  land  for  any 
subsequent  Improvement  of  Oalt  avenue,  and 
tbat  the  cross-plaintiff  and  cross-defendants 
believed  that  such  was  the  fact,  and  that 
tbe  deed  was  executed  under  the  mistaken 
belief  by  both  parties  that  it  warranted  said 
lot  against  any  further  lien  or  claim  for 
the  Improvement  of  Oalt  avenue  In  other 
words,  there  Is  no  all^tlon  that  the  par^ 
ties  ever  Intended  to  incorporate  in  the  deed 
a  warranty  against  all  future  Improvement 
taxes.  The  mere  allegation  that  the  par- 
ties believed  that  the  warranty  in  the  deed 
covered  any  claim  for  future  improvements 
or  construction  of  Gait  avenue  Is  not  suffl- 
dent  to  show  that  they  actually  intended 
to  Incorporate  in  the  deed  a  warranty  against 
all  future  improvement  taxes.  Indeed,  the 
<Hi]y  mistake  relied  on  is  the  mistaken  be- 
lief that  the  deed  covered  such  a  warranty. 
The  cross-petition  should  have  allied  In 
dear  and  unambiguous  language  facts  show- 
ing that  the  cross-defendants  actually  In- 
tended to  warrant  the  property  against  all 
future  Improvement  taxes,  and  that  this 
warranty  was  omitted  from  the  deed  by  mu- 
tual mistake  of  the  parties.  Such  facts  not 
bdog  sufficiently  alleged,  we  conclude  that 
the  chancellor  properly  aostalned  the  de- 
murrer. 

Judgment  affirmed. 


REID  V.  SUN  PUB.  CO. 
(Coort  of  Appeals  of  Kentucky.    May  6.  1014.) 

L  Afpxax.  and  Ebbob  (|  1042*)— HaIuuess 

Ebrob — Stbikino  otjt  Answxb. 

In  an  action  for  libel,  pleaa  that  the  report 
bad  been  current  in  the  neighborhood,  that  it 
published  it  in  good  faith  and  without  malice, 
aad  that  plaintiff  had  never  requested  a  retrac- 
tion or  explanation  thereof,  not  covered  by  the 
tnrtmctiona,  were  properly  allowed  to  remain  in 
fte  answer,  unless  they  were  used  to  Justify 
the  admission  of  incompetent  testimony. 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
^r^Ceot.  Dig.  SS  4110-4114;   Dec.  Dig.  J 

2.  Libel  ahu  Sundeb  ($9  104,  111*)— Aduis- 

SIOIT  OW  OvinEITCB— GbNBBAL  KiTOWLBDaB 

Of  BiPOBT — Statutb. 

Under  Civ.  Code  Prac.  g  124,  and  Acts 
MIO,  c.  104,  providing  that,  in  actions  for  libel 


defendant  may  plead  tmOi  and  mitigatinr  f:Ir- 
comstances  in  reduction  of  damages,  It  was 
competent,  in  an  action  for  libel,  to  inquire  of' 
all  witnesses  whether  the  report  about  plaintiff 
was  generallj  known  in  the  nti^iborbood.  to 
rebut  malice  and  to  escape  the  infliction  of  puni- 
tive damages 

[Ed.  Note.— For  other  eases,  see  Ubd  and 
Slander,  Cent.  Big.  284-291,  316-324 ;  Dec. 
Dig.  ii  104.  lll.'l 

8.  Appeal  and  Ebbob  {{  882*)— Pabtt  Enti- 
tled TO  Alugoe  Ebbob— Pabtt  Inviting 

BU<HL 

To  error  in  the  answers  brought  out  by  him 

on  crosB-ezamination,  plaintiff  could  not  ooject. 

[Ed.  Note.— For  other  cases,  see  Appeal  and' 
Error,  Cent.  Dig.  H  S501-S610;  Dec.  Dig.  f 
882.*] 

4.  LiBKL    AND    BLANDBB    (|  .  101*)— lUPLIBD 
MaUCB— WoBDS  IJBBLOtlS   PeB  Se. 

Where  a  publication  is  libelous  per  se,  the 
law  presumes  malice. 

[E^.  Note.— For  other  casea,  see  label  and 
Slander,  Cent.  Dig.  H  160,  273,  275-280;  Dee. 

Dig.  I  Im.*] 

6.  Libel  and  Slandeb  ^  120*)— Pttnitive 

DAMAGBa—MALICB. 

Where  the  law  presnmea  malice  from  the 
publication  of  words  libelous  per  se,  a  recovery 
of  punitive  damages  is  authorised  without  re- 
quiring a  showing  of  malice. 

[Ed.  Note.~For  other  caaea,  see  Libel  and 
Slander,  Cent  Dig.  H  860.  361;  Dec.  Dig.  | 
120.*] 

6.  lilBEL  JkRD   SLAHOBB  (i  7*)— WOBOfl  AO- 
TIOKABLE— GhaBOE  OV  HOBDBB. 

A  charge  of  murder  la  libelons  per  se. 
[Ed.  Note.:— For  other  casea,  see  Ubel  and 
Slander,  Gbnt  Dig.  M  17-TO;   Dec.  Dig.  f 

7.  *] 

Appeal  from  Circuit  Court,  McCracken 
County. 

Action  by  John  B.  Retd  against  the  Son 
PabliQhtug  Company.  Judgment  for  plaintiff, 
and  be  appeala  Bevereed  and  remanded. 

D.  G.  Park,  of  Paducah,  for  appellant.  J. 
D.  Mocqnot,  of  Faducah,  for  appellee. 

MILLER.  J.  This  action  by  Beld,  for 
damages  for  libel,  is  based  upon  the  follow- 
ing news  account  alleged  to  have  been  pub- 
llflhed  of  and  concerning  Reld,  In  the  Padu- 
cah Evening  Sun  of  August  5,  1813: 

"Drawing  Net  tn  on  Flnley  Slayor 
Before  Arresting. 

"Officers  Sure  of  Murder  Seek  to  Cinch 
Case  With  Conclusive  Evidence. 

"No  Charge  wlU  be  Brought  until  Po8ltlv& 

"Arrest  Bnmors  are  False. 

"No  arrests  In  the  mysterlons  murder  of 
Tate  Flnley  have  been  made,  but  one  Is  prob- 
able In  a  few  days.  The  officers  at  present 
are  without  all  the  evidence  necessary  for  a 
conviction. 

"It  Is  positive  that  Flnley  was  killed  be- 
cause of  politics.  He  was  a  supporter  of 
James  W.  Eaker,  candidate  for  sheriff  In  the 
recent  primary  and  he  had  quarreled  with 
friends  who  were  supporters  of  rival  candi- 
dates. Mr.  Finl^  had  stated  to  friends  that 
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he  realized  that  he  had  relatives  who  woold 
kill  him  if  they  met  him  alonfc 

"Sheriff  George  Houser  made  a  careful 
survey  of  the  scene  and  he  la  positlTe  Finley 
was  murdered. 

"Detective  T.  J.  Moore  was  enployed  by 
the  family  to  make  an  investigation.  Detec- 
tive Moore,  too,  la  positive  that  Finley  was 
murdered,  and  says  that  a  left-handed  man 
committed  the  deed. 

"It  Is  evident  that  there  was  a  stru^le  be- 
fore the  end.  The  men  circled  around  and 
around  and  the  leaves  were  disturbed  for 
some  distance.  Blood  was  found  in  numer- 
ous places.  The  officers  are  greatly  handl- 
'  capped  because  of  the  fact  that  the  clothes 
were  burned.  Members  of  the  family  did  not 
think  they  were  of  value. 

"The  wound  in  the  right  side  of  Flnley's 
abdomen  alone,  It  la  believed,  would  have 
caused  his  death.  It  Is  thought  that  Finley 
fought  his  assailant  until  he  fell  to  the 
ground,  and  then  bis  murderer  cut  his.  throat 
Finley  had  a  small  pocketknlfe  which  had  a 
sharp  point,  but  the  blade  was  dull.  With 
the  knife  It  would  have  been  almost  Impos- 
sible for  Finley  to  have  Indicted  the  wounds. 

"Reports  were  current  to-day  that  a  rela- 
tive of  Finley  had  been  placed  under  arrest, 
but  thlB  is  false,  as  the  officers  are  awaiting 
until  they  are  poaltlTe  that  the^^  bare  a  case 
cinched." 

After  the  court  bad  properly  stricken  from 
the  petition  three  danses  thereof  which  stat- 
ed IrrdeTant  matter,  the  defendant  answwed, 
admitting  the  publication  in  the  first  para- 
graph, and  that  It  was  published  of  and  coA- 
cemlng  appellant,  alQiougb  he  was  not*  nam- 
ed therein.  It  denied,  however,  any  actual 
malice  or  ill  will  against  the  anidlant  In 
making  the  publicatiraL  In  the  second  para- 
graph of  its  answer,  appellee  alleged  that 
the  nunors  referred  to  were  corrrait  in  Pa- 
ducah  and  In  the  neighlwrhood  where  Fin- 
ley had  lived;  that  they  had  been  extensive- 
ly and  broadly  circulated,  to  the  effect  that 
Finley  had  been  murdered  by  some  one  who 
was  related  to  him;  that  the  defendant  mere- 
ly publiahed  ttie  article  complained  of  in  good 
faith  and  aa  an  iton  of  news,  and  without 
any  wantonneai^  ill  will,  hatred,  or  malice 
toward  the  plalntUC.  The  third  paragrajA  is 
a  mere  traverse  of  the  allegations  of  dam- 
age, while  the  fourth  paragraph  affirmative- 
ly pleads  that  the  plaintiff  never  at  any  time 
requested  the  luipellee  to  retract  said  publi- 
cation or  cha^e,  or  to  publish  a  correction, 
retraction,  or  explanation  thereof. 

The  trial  resulted  In  a  verdict  and  Jndg- 
ment  for  Seid  in  the  sum  of  one  cent,  and 
from  that  Judgment  he  prosecates  this  ap- 
peal. 

1.  It  Is  contended  that  the  trial  court  erred 
In  overruling  Uie  demurrers  to  the  several 
paragraphs  of  the  answer,  and  also  In  over- 
ruling the  appellant's  motion  to  strike  out 
the  several  paragraphs  of  the  answer,  and 


similar  motions  to  strike  oat  the  material 
portions  of  the  several  paragraphs.  The  de- 
murrers and  motions  aimed  at  each  and  ev- 
ery paragraph  of  the  answer  were  so  un- 
necessarily repeated  and  duplicated  as  to 
confuse  somewhat  the  legal  qnestioDs  raised 
ther^y.  Giving  them^  however,  the  broad- 
est 1^1  effect  that  could  be  raised  either 
by  the  demurrers  or  the  several  motions,  we 
will  consider  the  several  paragraphs  of  the 
answer  in  connection  with  the  Instructions 
which  submitted  the  case  to  the  jury. 

The  iiutructlons  read  as  follows: 

"Gentlemen  of  tbe  Jury: 

"No.  1.  It  is  admitted  by  the  pleading  in 
this  case,  and  Is  the  undisputed  evidence, 
that  defendant,  In  Its  newspaper,  the  Pa- 
ducah  Evening  Sun,  on  August  5,  1913,  pub- 
lished the  following  of  and  concerning  tbe 
plaintiff,  J.  Randolph  Reid,  to  wit:  [Hie 
publication  as  above  given  is  here  set  out  in 
full.]  The  court  now  instructs  yon  that  you 
will  find  for  the  plaintiff  such  damages  as 
you  may  believe  from  the  evidmce  will  fair- 
ly and  reasonably  compensate  him  for  in- 
Jury  to  his  character,  if  any,  and  for  hu- 
miliation and  mortification  to  his  feelings. 
If  any  of  either,  or  mental  anguish  and  suf- 
fering, if  any  of  either;  but  in  all  not  ex- 
ceeding the  amount  claimed  in  Ihe  petition, 
to  wit,  $10,000. 

"No.  2.  The  court  further  instructs  you 
that  if  you  shall  believe  from  the  evid«H» 
in  this  case  that  said  publication  was  in- 
duced by  actual  malice  on  the  part  of  the 
defendant  toward  plaintiff  (that  is,  with 
reckless  or  wanton  disregard  of  plaintiff's 
rights),  then  you  may  or  may  not,  in  the  ex- 
ercise of  your  sound  discretion,  In  addition 
to  compensatory  damage  as  defined  to  you 
by  Instruction  No.  1,  assess  sndi  additional 
punitive  or  exemplary  damages  as  yon  msy 
think  right  and  proper  under  the  facta  of 
this  case,  but  not  exceeding  in  all  the  amount 
claimed  in  the  petition,  to  wit,  «25,000.  But, 
unless  you  shall  believe  from  the  eridence. 
yon  cannot  find  ft>r  the  plaintiff  exemplary 
or  punitive  damages. 

"No.  8.  ttK  court  furttier  instrueta  yon 
that  If  you  find  for  plaintiff  exemplary  or  pu- 
nitive damages,  aa  defined  to  you  by  instmc- 
tion  No.  2,  then  you  will  strata  your  find- 
ings of  damages  and  say  in  your  verdict  what 
amount  of  compensatwy  damages  yon  find 
and  what  amount  of  exemplary  or  pnnitiTe 
damages,  if  any,  you  find,  and  fix  each  in 
separate  amounts. 

"No.  A.  The  court  Instructs  you  that  the 
publication  set  forth  In  instruction  No.  1  ac- 
cused plaintiff  of  Qie  crime  of  murder  in 
connection  with  the  death  of  lAtndiall  T. 
Finley ;  and  that  It  is  admitted  by  the  plead- 
ings that  such  aconsatltm  is  Mm  and  un- 
true ;  and  that  It  was  publishett  1^  defend- 
ant of  and  concerning  plaintiff  williont  jDst 
cause  or  legal  excuse,  and  joa  wUl  tBke 
these  facts  as  trna." 
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It  Win  be  obaeiTed  fhat  the  flnt  tiMTao* 
tion  paremptorUy  directs  tbe  Jniy  to  find  for 
the  plalutur,  wblle  the  second  Inatmetloii  au- 
thorises pimltlTe  damages  If  the  pubUcation 
was  Induced  br  actual  malice,  on  appellees 
part  Instructlott  A  Is  equally  peronptory 
ud  supfdemeutaiy  to  the  first  Instruction  by 
directing  the  jury  to  take  as  tme^  not  only 
the  fact  that  the  dtarge  was  made  against 
the  plaintiff,  but  that  it  was  fiUse  and  pnb- 
Ufihed  without  excuse. 

[1-1]  As  the  instmcticnis  did  not  cover  ei- 
ther of  the  special  defenses  relied  upon  In 
the  second,  and  fourth  paragraphs  of  the  an* 
swer,  there  was  no  error  In  permitting  them 
to  remsln  In  the  answ^  untess  they  were 
naed  to  JustU^  the  admission  of  Incompetent 
testimony.  But  erldence  under  these  two 
paragraphs  was  admissible  In  mitigation  of 
damages.  Civ.  Code  Prac.  |  124 ;  Acts  1910, 
p.  2M. 

Appellee's  evidence  was  confined  almost 
entirely,  If  not  excluslT^,  to  proof  that  the 
rumors  had  been  extoislTely  and  broadly 
dnmlated  to  the  effect  that  appellant  bad 
oiTirdered  Finley,  which  appellant's  officers 
and  reporters  did  not  beUeve,  and  that  the 
publication  was  made  in  good  faltti.  The 
mle  upon  this  subject  Is  laid  down  In  mchol- 
soD  T.  Bust.  52  8.  W.  933,  21  Ey.  Law  Rep. 
648,  as  follows:  "Upon  the  trial  of  the  case 
quite  a  number  of  witnesses  were  permitted 
to  detail  in  their  testimony  conversatioDs 
had  by  them  with  different  persons  with  re- 
gard to  the  alleged  report  about  appellant 
Tbls  was  error.  It  was  competent  under 
section  124  of  the  Civil  Code,  to  have  in- 
quired of  all  witnesses  whether  or  not  the 
report  spoken  of  was  generally  known  in  the 
neighborhood,  but  there  the  inquiry  should 
hare  ceased.  [Calloway  t.  Mlddleton]  2  A. 
E.  Marsh.  378  [12  Am.  Dec.  406] ;  Newell  on 
Slander,  pages  893,  894,  S  70.  It  was  also 
competent  for  appellee  to  prove  the  fact  that 
be  had  stated  he  did  not  believe  the  report, 
and  that  be  gave  the  name  of  bis  author, 
and  any  other  mltlgatli^  circumstances,  for 
tbe  purpose  of  rebutting  actual  malice  and 
to  escape  the  infliction  of  punitlTe  damage" 
See,  also,  Courier-Journal  Co,  v.  Sallee,  104 
Ky.  340.  47  S.  W.  226. 

Under  the  rule  thus  laid  down,  the  trial 
court,  for  the  purpose  of  rebutting  malice  and 
the  Infliction  of  punitive  damages,  properly 
admitted  testimony  which  tended  to  show 
that  the  report  of  appellant's  connection 
with  the  murder  was  generally  known  in  the 
neighborhood ;  it  did  not  go  any  further,  ex- 
cept possibly  In  a  very  few  instances,  when 
details  were  brought  out  by  appellant's  cross- 
eiamlnatlon.  But  to  these  answers  appel- 
lant could  not  and  did  not  object 

[4,1]  Appellant  further  objects,  however, 
that  the  first  and  second  instructions  requir- 
ed bim  to  prove  actual  malice  before  he 
could  recover,  and  that  tbls  requirement  vio- 
lated tbs  ml*  laid  down  la  all  the  authoci- 


tiss,  including  Nicholson  t.  Bust,  supra. 
Tbls  criticism.  In  Its  full  Import,  Is  not  sus- 
tained by  the  record.  On  the  contrary,  as 
above  p<dnted  out,  the  first  Instrueticm  per- 
emptorily directed  tbe  jury  to  find  for  the 
appellant,  without,  €t  course^  mentioning 
maUoe,  while  the  second  Instruction  went 
further  and  authoriBed  punitive  damages  in 
case  appellee  acted  maliciously. 

The  general  rule  is  that,  where  the  publi- 
cation Is  libelouB  per  se,  the  law  presumes 
malice  and  authorises  a  recovery  of  punitive 
damsges.  Tanner  v.  Stevenson,  138  Ky.  578, 
128  S.  W.  878,  80  L.  B.  A.  (N.  8.)  200;  Penn- 
sylvania Iron  Works  Co.  v.  Henry  Vogt  Ma- 
chine Oa,  139  Ky.  497.  96  S.  W.  561,  8  L.  B. 
A.  (N.  S.)  1028,  189  Am.  St  Bep.  604. 

It  la  not  necessary  that  the  publication  be 
made  malldoualy  in  order  to  authorise  a 
recovocy  of  punitive  damages.  "If,  as  a  mat- 
ter of  tect,  the  words  published  were  false, 
and  twded  to  tbe  injury  of  plalntiCF,  and 
were  published  recklessly,  even  without  spe- 
cial iU  will,  defmdant  Is  equally  guilty,  and 
punitive  damages  may  be  recovered."  Gourl- 
w-Joumal  Go.  v.  SaUe^  104  Ky.  8H  47  S. 
W.  238. 

It  must  follow,  therefore,  that  If  the  words 
be  libelous  p^  se,  It  la  error  for  tbe  Instruc- 
tiouB  to  require  a  showing  of  mailce,  in  or- 
der to  recover  punitive  damages,  since  tbe 
malice  which  the  law  thns  implies  is  suffi- 
cient to  authorize  such  a  recovery. 

In  Nicholson  v.  Merritt,  109  Ky.  369,  59 
S.  W.  26,  the  court  said:  "The  words  charg- 
ed, and  which  In  substance  are  admitted  by 
appellee  In  his  testimony  to  have  been  spoken 
by  blm,  •  •  •  are  •  •  ♦  actionable 
per  se.  Ky.  St  |  1 ;  Nicholson  v.  Dunn,  52 
S.  W.  935  [21  Ky.  Law  Bep.  643] ;  Same  v. 
Bust  52  S.  W.  933, 21  Ky.  Law  Bep.  015.  Tbls 
being  BO,  we  do  not  think  tbe  court  should 
have  required  the  jury  to  believe  the  words 
to  have  been  spoken  'malidously,*  In  Instruc- 
tion No.  1." 

In  Nicholson  v.  Merritt,  67  a  W.  7,  28  Ky. 
Law  Bep.  2282,  the  court  further  said :  "As 
to  punitive  damages,  the  court  Instructed  the 
jury  that  'if  they  believed  from  the  evidence 
the  defraidant,  in  speaking  and  publishing 
such  words,  was  actuated  by  malice  in  fact 
then  tbey  may,  in  addition  to  compensatory 
damages,  assess  punitive  damages.*  The 
words  'was  actuated  by  malice  In  fact*  should 
have  been  omitted  from  tbe  Instruction. 
•  •  *  If  the  words  changed  are  false,  and 
are  such  as  to  charge  a  crime  or  such  moral 
lapse  as  do  words  In  tbe  case  at  bar,  they 
are  maliciously  uttered,  in  the  eyes  of  tbe 
law.  If  they  are  not  privileged.  The  public 
good,  as  well  as  justice  to  tbe  injured  party, 
demands  that  compensation,  certainly,  and 
puoisbment  by  way  of  exemplary  damages, 
according  to  the  gravity  of  the  wantonness, 
or  lack  of  it  in  the  utterance  of  the  false- 
hood, should  be  meted  to  tbe  parties.  •  •  * 
The  instruction  on  this  point  approved  by 
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this  court  In  tbe  case  of  Nicholson  t.  Rust, 
supra,  and  applicable  to  this  case,  was  In 
substance:  'In  assessing  such  damages,  you 
must  consider  all  the  facta  admitted  to  be 
true  hy  th^  defendant,  as  directed  by  the  In- 
struction^ herein,  together  with  all  the  facts 
and  circumstances  proven  In  evidence  before 
you,  and  may,  in  the  exercise  of  a  sound  dis- 
cretion, assess  such  punitive  damages  by 
way  of  punishment  to  the  defendant  as  you 
may  believe,  from  the  evidence,  the  plaintiff 
ought  to  recover  because  of  the  qieaklng  of 
the  words."* 

In  Courier-Journal  Go.  v.  Bailee,  104  Ey. 
S41,  47  8.  W.  228,  especial  complaint  was 
made  that  the  instruction  authorizing  puni- 
tive damages  was  not  qualified  by  the  use  of 
the  word  "malice" ;  but,  in  dlsr^rdlng  the 
complaint,  the  court  said:  "There  can  be 
no  donbt  that  in  all  actions  for  libel  the  gist 
of  the  action  Is  malice,  but  It  must  be  re- 
membered that  the  law  always  presumes 
that,  in  the  publication  of  an  article  which  is 
libelous  on  Its  face,  it  was  pubUshed  with 
malicious  intent,  and  this  presumption  re- 
mains throughout  the  entire  case,  until  It  iB 
rebutted  by  proof  of  the  contrary  motive,  or 
that  the  publication  was  justtflable;  and 
nothing  short  of  the  tmth  of  the  matter  pub- 
lished will  excuse  Its  publication.  See  Riley 
V.  Lee,  88  Ky.  614,  11  S.  W.  713  [21  Am.  St 
Rep.  858].  *  *  *  In  this  state,  In  all  ac- 
tions for  tort,  punitive  damages  are  allowed 
where  the  Injury  is  the  result  of  a  wanton 
or  grossly  negligent  act;  and  Intent  or  pnr^ 
pose  to  Injnre  is  not  a  necessary  ingredient 
This  Is  especially  true  where  the  words  pub- 
lished are  actionable  per  se." 

[I]  The  charge  of  murder  made  against 
appellant  being,  of  course,  libelous  per  se, 
under  the  rule  deduced  from  the  forcing 
decisions  of  this  court  the  appellant  was  not 
required  to  show  malice  in  ord^  to  recover 
punitive  damages;  the  law  Implied  malice 
under  the  admitted  facts  In  this  case.  In 
this  respect  the  second  InstructlOD  was  er- 
roneous. 

Judgmrat  reversed,  and  cause  remanded 
for  furtber  proceedings. 


HICKS'  COMMITTEE  t.  SMITH  et  aL 

(Owirt  of  Appeals  of  Kentucky.  May  7,  1S14.) 

L  Tendob  avd  Fubchaobb  (I  267*)  — Ven- 
noa's  liiBN— Taliiutt  or  rklbabb— Stat- 
ute. 

Under  Ky.  St  f  498a,  providing  that  when 
mortgage  notes  are  released  or  satisfied,  the 
record  bolder  may  release  the  lien  bv  releaBC 
over  bis  own  hand,  attested  by  the  clerk,  and 
section  490,  permitting  such  lien  to  be  released 
by  one  thereunto  authorized  by  power  of  attor- 
ney recorded  in  the  proper  office,  an  attempted 
release  of  a  veodor's  lien  by  note  to  the  cierk, 
authorizing  him  to  release  the  lien  when  the 
maker  presented  the  purchase-money  notes  as 
evidence  of  their  payment,  upon  which  the 


derk  ffiad  a  rdease  ttom  tiie  vendor,  was  in- 

effectnaL 

[Ed.  Note.»For  other  eases,  see  Vendor  and 
l^chaser.  Cent  Dig*  H  761-758;  Dec.  Dig.  i 

2.  VZNDOB  ANO  PiTBCHASEB  (I  261*)— AbBIGM- 
lOENT  OF  PUBCHASB-MONIIT  NOTES— Lien. 

An  asdcnment  of  a  vendor's  lien  note  is  an 
efficient  assignment  of  the  lien  to  that  extent, 
and  as  between  the  parties  vests  the  assignee 
with  all  the  rights  and  remedies  of  the  vendor 
under  the  lien  m  the  deed  retained. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Parchaser,  Cent  Dig.  H  674-686,  688-695: 
Dec  Dig.  i  261.*] 

3.  SUBBOOATIOn   (I   81*)  —  Vbitdob's  Libh 
Note— Patheht  bt  Subbtt. 

A  surety  on  renewal  of  original  purchase- 
money  notes,  who  Is  compelled  to  pay  the  re- 
newal notes  to  the  assignee,  becomes  invested 
only  with  each  rights  as  the  assignee  had. 

[Ed.  Note.— For  othw  eaaes,  see  Subrogation, 
Cent  Dig.  H  70-91;  DecTDig.  S  31.*] 

4.  Estoppel  (|  74*)-^0n— Dbtoppsl  to  As- 

SEBT. 

A  surety  on  notes  given  In  renewal  of  pur- 
chase-money notes,  not  showing  that  they  were 
a  lien  on  land,  whose  negligence  in  not  pos- 
sessing himself  of  the  original  notes  on  exe- 
cution of  the  renewal  notes  and  In  not  pro- 
tecting himself  by  causing  the  record  to  show 
that  the  vendor  no  longer  owned  the  Uen  ena- 
bled the  purchaser  to  obtain  them,  and  with 
them  and  an  Ineffectual  release  of  the  vendor's 
lien  to  obtain  from  defendant  bank  a  loan  se- 
cured by  mortgage  on  the  land,  and  who  after- 
wards paid  such  renewal  notes,  therebv  reliev- 
ed the  bank  of  any  negl^ence  in  taking  the 
mortgage,  and  estopped  himself  from  claiming 
a  lien  superior  to  its  mortgage  lien,  and  was 
also  estopped  on  the  ground  that  the  payee, 
in  whose  place  he  stood  after  payment  of  the 
notes,  was  itself  negligent  in  permitting  the 
purchaser  to  obtain  possession  of  the  original 
notes,  marked,  "Paid,"  on  the  principle  that 
where  one  of  two  innocent  persona  must  suffer 
through  the  fault  of  a  third,  thitf  one  shall  aus- 
taio  loss  who  enabled  such  third  person  to  oc- 
casion It 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  H  190,  191;  Dec.  Dig.  {  74.*] 

5.  Estoppel  m  74*)— Idxtf— Estoppel  to  Ab- 

BERT. 

In  sudi  case,  the  estoppel  against  the  sure- 
ty was  not  limited  to  the  difference  between 
the  pnrcbaser's  indebtedness  to  the  mortgagee 
when  be  obtained  the  loan  from  the  amount  of 
which  the  indebtedness  was  deducted,  but  ex- 
tended to  the  full  amount  of  the  loan,  where 
it  was  made  upon  the  faith  of  the  purchaser's 
title  apparently  existing  at  the  time. 

[Ed.  Note.— For  other  cases,  see  Elstoppel, 
Cent  Dig.  H  190,  101;  Dec.  Dig.  |  74.*] 

9.  BerroppEL  Q  74*)— PuBOHABi-MoifST  Xnxn 

—Estoppel  to  Assbbt. 

In  such  case,  and  to  the  extent  of  the  pur- 
chase price  paid  in  cash,  the  surety  was  es- 
topped from  asserting  a  Ken  superior  to  that 
of  a  purchaser  from  his  principal  after  his  exe- 
cution of  the  mortgage  to  the  bank,  ^o  relied 
on  the  fact  of  the  principal's  possession  and 
exhibition  of  the  original  hen  notes  and  the  re- 
lease of  the  vendor's  lien. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  100,  101;  Dec.  Dig.  1  74.*] 

7.  GaNCBLLATION  op  iNBIBtnaKTS  ($  4*)  — 

Failube  of  Trn-E. 

In  such  case,  the  purchaser  from  the  first 

Purchaser  and  mortgagor,  joined  as  a  party  de- 
endant  on  defect  in  his  vendor's  title,  was 
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oitlfltd  to  a  etneellatlm  9i  gnrehiit-motwy 
note*  to  tKe  prisdpaL 

lEd.  Notft^For  other  cues,  tee  Cancellatioii 
^Instnmieiiti,  Cent  Dig.  f  1;  Dec.  Dig.  |4.«] 

Appeal  from  Circait  Comt,  Barren  Ckmnty. 

Action  by  William  Hicks,  continued  by 
WUllam  Hlclu,  Jr.,  as  his  committee,  against 
J.  T.  Smith  and  otbers.  Judgment  for  de- 
fendants, and  plaintiff  appeola  Affirmed. 

Alien  Sandldge  and  Porter  ft  Sandidge,  all 
of  Glasgow,  for  appellant  Basil  Richard- 
son and  Baird  &  Richardson,  all  of  Olasgow, 
for  appellee  Farmers*  Nat  Bank.  Geo.  T. 
Daff.  of  Glasgow,  for  appellee  Williams. 
Smltli,  McCandless  &  Larlmore^  of  Munf ord- 
Tille,  for  appellee  Smith. 

HA^ONAH.  J.  On  January  27,  1908,  H.  J. 
Kerley  and  T.  A.  Kerley  sold  and  conTeyed 
to  J.  T.  Smith  a  certain  parcel  of  land  in 
Barren  county.  The  consideration  expressed 
in  the  deed  was  94,000,  of  vhlch  $500  was 
paid  in  cash.  The  remainder  of  the  said  pur- 
chase price  was  evidenced  by  nine  small 
notes  aggregating  in  amount  the  sum  of  fl,- 
600,  and  by  two  notes  in  the  sum  of  $1,000 
each,  due  in  one  and  two  years  thereafter. 
These  two  $1,000  notes  are  the  only  ones  in- 
Tolred  in  this  action.    All  the  notes  were 
secured  by  purchase-money  lien  retained  in 
the  deed,  and  so  stated  upon  their  face.  The 
Kerleys  assigned  the  two  $1,000  notes  to  the 
First  National  Bank  of  Glasgow  in  payment 
of  notes  of  theirs  held  by  said  bank,  and 
owned  by  it   The  name  of  William  Hicks,  a 
brother-in-law  of  one  of  the  Kerleys,  appears 
oa  these  two  Max  notes  as  surety.  There- 
after, these  two  $1,000  lien  notes  were  by 
the  First  National  Bank  of  Glasgow  marked, 
"Paid,"  and  surrendered  into  the  possession 
of  Smith,  their  maker ;  he  giving  the  bank  in 
Ilea  thereof  two  new  notes  tor  $1,000  each, 
signed  by  himself  as  maker  and  by  said  Wil- 
liam Hicks  as  snrety,  but  omitting  there- 
from the  statement  that  same  were  secured 
by  a  lien  on  land.   In  the  meantime.  Smith 
had  paid  or  otherwise  obtained  possession  of 
the  other  nine  original  lien  notes,  and  these 
togetbw  with  the  two  $1,000  original  lien 
notes  he  presented  to  the  Farmers'  National 
Bank  of  Glasgow,  together  with  a  release  ex- 
ecuted by  the  Kerleys  of  their  lien  for  pur- 
chase money,  and  sought  from  said  bank  a 
loan  of  $2,500,  proposing  to  secure  same  by 
a  mortgage  on  the  land  conveyed  to  him  by 
the  Kerleys.  The  bank  caused  an  examina- 
tion to  be  made  of  the  deed  records  in  the 
oace  of  the  clerk  of  the  Barren  county  court 
and  finding  the  Kerleys  to  be  the  owners  of 
recOTd,  of  the  purchase-money  lien,  granted 
to  Smith  the  loan  applied  for.  The  mortgage 
was  executed  on  February  19,  1910,  and 
Bmlth  obtained  the  money  on  February  23, 
1910.    Tbe  bank  required  Smith,  however, 
to  obtain  trmn  Kerloya  anotber  release  of 
their  Uen  tor  purchase  money,  not  being 


satisfied  with  the  one  presented  by  Smith 
for  the  reason  that  it  was  execnted  in  pen- 
cil, ^is  second  release  executed  by  the  Ker- 
leys written  in  ink  reads  as  follows:  "Mr. 
J.  A-  Murray,  Clerk  Barren  County  Court: 
7ou  are  hereby  authorized  to  release  the 
lien  which  we  hold  on  the  property  sold  to 
J.  Tom  Smith,  when  he  presents  the  several 
notes  given  in  part  payment  for  the  prop- 
erty, as  evidence  of  their  having  been  paid. 
T.  A.  ft  H.  J.  Kerley  and  H.  J.  Kerley.  Bowl- 
ing Green,  Ky.,  March  11,  1910."  Upon 
Smith's  presenting  this  wilting  to  him,  ac- 
companied by  the  original  lien  notes,  the  clerk 
of  the  Barren  county  court  entered  same  on 
the  record  with  the  following  statement: 
"Smith  presented  $3,600  in  notes  paid  and 
taken  up,  and  I  therefore  file  this  release 
from  Kerleya  J.  A.  Murray,  C.  B.  a  O. 
March  17, 1910."  Thereafter,  Hicks  paid  the 
two  $1,000  notes  owned  by  the  First  National 
Bank  of  Glasgow,  and  afterwards  instituted 
this  action  against  Smith  on  said  notes,  mak- 
ing the  Farmers'  National  Bank  a  defend- 
ant and  souj^t  to  be  adjudged  a  lien  on  the 
land  conveyed  by  the  ELerl^s  to  Sniith,  su- 
perior to  the  lien  of  the  mortgage  executed 
by  Smith  to  said  bank.  He  made  V.  E.  Wil- 
liams also  a  party  defendant  Williams  hav- 
ing, after  the  mortgage  was  executed  by 
Smith  to  the  Farmers'  National  Bank,  pur- 
chased a  half  Interest  In  a  portion  of  the 
land  in  question,  paying  $500  in  cash  there- 
on, and  executing  his  notes  for  the  remain- 
der of  the  purchase  price,  $1,100,  secured  by 
purchase-money  lien;  and  Hicks  sought  to 
have  his  claim  adjudged  a  lien,  superior  to 
the  rights  of  said  Williams.  WUllams  an- 
swered, and  asked  a  rescission  of  his  pnr- 
chase,  and  also  that  he  be  adjudged  a  lien 
Inferior  only  to  the  mortgage  lien  of  the 
Farmers'  National  Bank,  for  the  $500  paid 
by  him  in  cash,  and  for  the  cancellation  of 
the  purchase-money  notes  executed  by  him. 
Before  tbe  case  was  submitted,  the  parties 
agreed  upon  a  sale  of  the  land  in  question 
pending  an  adjudication  of  priorities,  and 
same  brought  the  sum  of  $3,425.  Tbe  court 
below  held  the  mortgage  of  the  Farmers* 
National  Bank  to  be  a  first  and  superior 
lien  on  the  land  In  question ;  gave  Williams 
a  second  Uen  for  the  $500  paid  by  him  in 
cash  on  the  purchase  price  of  that  portion 
bought  by  him;  and  adjudged  to  Hicks  a 
lien  on  the  land  inferior,  however,  to  the 
liens  of  the  bank  and  WllUame,  (or  the 
amount  of  the  two  notes  paid  by  him,  with 
judgment  over  against  Smith  for  the  amount 
remaining  unpaid  thereon  after  satisfaction 
of  the  prior  liens.  Pending  this  litigation, 
HlckB  was  found  to  be  Incompetent  to  man- 
age bis  estate,  and  William  Hicks,  Jr.,  was 
appointed  his  committee.  From  the  Judg- 
ment rendered,  the  committee  appeals. 

Appellant's  contention  is  that  the  attempt 
made  by  the  Kerleys  to  release  the  purchase- 
money  Uen  was  ineftectual  for  the  reason  that 
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the  statute  was  not  followed;  tliat  the  lien 
was  not  released,  bnt  continued  In  favor  of 
tbe  First  National  Bank  to  the  extent  of 
¥2,000  upon  the  assignment  by  Kerleys  to  It 
of  said  notes;  and  that  this  lien  continued 
to  Hicks  by  reason  of  his  paymoit  of  the 
notes  sued  on  to  the  Bank ;  and  that  said  lien 
Is  prior  to  that  of  the  mortgage  executed  by 
Smith  to  the  Farmers'  National  Bank  and 
superior  to  the  equities  of  Williams. 

[13  1.  Ky.  St  S  498a,  provides  that  the 
clerk  of  the  county  court,  In  recording  an  in- 
strument in  which  a  Hen  is  retained  for  pur- 
chase money,  shall  leave  a  blank  space  of  at 
least  two  lines  for  each  note  therein  mention- 
ed ;  and  provides  further  that,  when  any  note 
or  notes  mentioned  In  any  deed  or  mortgage 
shall  be  assigned  to  any  other  person,  the 
assignor  may  over  his  own  hand,  attested 
by  the  clerk,  note  such  assignment  In  said 
blank  space,  and,  when  any  one  or  more  of 
the  notes  named  In  any  deed  or  mortgage  la 
paid  or  otherwise  released  or  satisSed,  the 
holder  of  said  note  or  notes,  and  who  appears 
from  the  record  to  be  such  holder,  may  re- 
lease the  lien,  so  far  as  such  note  or  notes 
are  concerned,  by  release,  over  his  own  hand, 
attested  by  the  clerk.  And  no  person,  exc^t 
such  as  shall  from  such  record  or  assignment 
of  record  appear  at  tbe  time  to  be  tbe  legal 
holder  of  any  note  or  notes  secured  by  lien 
in  any  deed  or  mortgage,  shall  be  permitted 
to  release  the  lien  securing  any  such  note  or 
notes;  end  any  release  made  in  contraven- 
tion of  this  section  shall  be  void.  Section  499 
permits  such  Uen  to  be  released  by  one  there- 
unto authorized  by  duly  executed  and  ac- 
knowledged power  of  attorney  recorded  in 
the  proper  office. 

'  It  will  be  seen  that  the  attempted  release 
of  the  purchase-money  Uen  by  the  Kerleya 
was  insufficient  under  the  statute.  Such  re- 
lease was  not  placed  upon  the  record  by  the 
Kerleys  in  person  and  attested  by  the  clerk ; 
nor  was  the  release  made  by  any  one  duly 
authorized  by  power  of  attorney  acknowledg- 
ed and  recorded  according  to  law.  The  at- 
tempt of  the  Kerleys  to  release  on  the  rec- 
ords the  purchue-money  lien  was  therefore 
ineffectual. 

[2]  2.  The  assignment  by  the  Kerleys  ti\the 
First  National  Bank  of  the  two  original 
$1,000  Hen  notes  was  an  efficient  assignment 
of  the  purchase-money  lien  to  that  extent; 
and  such  assignment  as  between  the  parties 
vested  the  bank  with  all  the  rights  and  reme- 
dies of  the  Kerleys  under  the  lien  In  the  deed 
retained. 

[3]  But,  assuming  that  the  notes  which 
Hicks  was  compelled  to  pay  to  the  bank,  and 
upon  which  he  sued  In  this  action,  were  mere 
renewals  of  the  original  lien  notes.  Hicks, 
being  a  party  to  said  notes,  became  Invested 
only  with  such  rights  as  the  First  National 
Bank  had  In  respect  thereto. 

[4]  3.  It  must  be  conceded  that  the  Farm- 
ers' National  Bank  would  not  have  made 
tbe  loan  of  fZfiOO  to  Smith  upon  tbe  faith  of 


the  mortage  executed  by  Smith  to  it,  had  it 
not  been  for  the  fact  of  Smith's  possession  and 
exhibition  of  the  original  lien  notes  accom- 
panied by  the  aUempted  release  of  the  Ker- 
leys' purchase-money  Uen;  and  that  this  at- 
tempted release  alone,  without  Smith's 
possession  and  exhibition  of  the  original  lien 
notes,  would  have  been  insufficient  to  have 
induced  the  granting  of  the  loan.  Smith's 
possession  and  exhibition  of  the  two  original 
$1,000  Uen  notra  was  made  possible  by  the 
negUgence  of  Hicks  In  failing  to  possess  him- 
self of  the  original  notes  at  the  time  they 
were  taken  up  by  the  execution  of  the  notes 
sued  on,  and  at  the  time  he  signed  said  re- 
newal notes  Ets  surety.  Such  possession  and 
exhibition  by  Smith  of  the  original  lien  notes, 
accompanied  by  the  attempted  Kerley  rdease 
of  Hen,  was  sufficient  to  reUeve  the  Fanners' 
National  Bank  of  any  Imputation  of  negli- 
gence In  taking  the  mortgage  from  Smith, 
notwithstanding  the  fact  of  the  insufflciency 
of  said  release  as  placed  upon  the  deed  rec- 
ords of  the  Barren  county  court  as  a  statu- 
tory release ;  and  was  sufficient  to  create  in 
behalf  of  the  Farmers'  National  Bank  an  es- 
toppel against  Hicks  to  claim  a  lien  superior 
to  the  mortgage  lien  of  said  bank.  The  fact 
that  the  entry  made  by  the  clerk  of  the  Bar- 
ren county  court  of  the  release  of  said  Uen 
made  by  the.  Kerleys  was  ineffectual  Is  im- 
material in  the  Ught  of  this  estoppel.  It  Is  a 
long-established  rule  of  the  law  that.  If  one 
of  two  innocent  persons  must  suffer  through 
the  fault  of  a  third,  that  one  shall  sustain 
tbe  loss  who  put  It  in  the  power  of  such  third 
person  to  occasion  the  loss. 

If  Hicks  had  desired  the  protection  of  the 
purchase-money  Uen  at  the  time  the  lien 
notes  were  renewed,  It  was  his  duty,  under 
the  statute,  to  have  caused  the  record  to 
show  that  the  Kerleys  were  no  longer  the 
owners  of  the  Uen  to  the  extent  of  the  notes 
In  question.  Bad  he  done  this,  it  would  have 
been  impossible  for  Smith  to  have  obtained 
the  loan  from  the  Farmers'  National  Bank, 
or,  had  he  obtained  It,  that  Bank  would  not 
now  be  heard  to  assert  and  rely  upon  an  es- 
toppel arising  out  of  the  fact  of  Smith's  pos- 
session and  exhibition  of  the  original  lien 
notes  accompanied  by  the  Kerley  release  of 
lien.  Moreover,  standing  as  he  does,  In  tbe 
place  of  the  First  National  Bank,  having 
been  compeUed  to  pay  tbe  notes  upon  which 
he  himself  was  a  party,  be  Is  also  estopped 
from  asserting  a  Uen  superior  to  that  of  the 
mortgage  executed  by  Smith  to  tbe  Farmers' 
National  Bank,  for  the  reason  that  tbe  First 
National  Bank,  were  It  tbe  ovmer  of  tbe 
notes,  because  of  its  negUgence  in  permitting 
Smith  to  obtain  possession  of  tbe  two  origi- 
nal $1,000  Uen  notes,  marked,  "Paid,"  would 
be  estopped  from  asserting  such  superior  Uen 
as  against  tbe  Farmers'  National  Bank.  Hav- 
ing failed  to  avail  himself  of  a  privily  cre- 
ated by  statute  for  his  own  protection,  and 
that  failure  having  resulted  In  enabling  Smith 
to  obtain  from  tbe  Farmers'  Nattonal  Bank 
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Um  moD^  It  loaned  blm,  H1(^b  1b  now  e»- 
towed  ftom  aasertlng  a  lien  snperior  to  tluit 
of  the  mortgage  execoted  by  Smltb  to  said 
bank,  and  cannot  be  bera  heard  to  complain 
of  tbe  action  at  tbe  chancellor  In  adjudging 
to  tbe  Farmen*  National  Bank  a  lien  snperi- 
or to  tfiat  adjudged  to  him. 

[i]  4.  It  la  alao  contended  by  appellant  that 
the  Vannen'  National  Bank's  estoppel  as 
Malnst  HldCB  should  be  eztwded  only  to  the 
som  of  91316.28,  tox  tbe  reason  that  Smith 
was  hidebted  to  tbe  Farmers*  National  Bank 
bi  the  sum  of  91,183.72  at  tlie  time  he  ob- 
(alned  the  loan  of  92.S00,  and  that  sum  was 
deducted  in  passing  the  proceeds  of  tbe  f  2,- 
500  loan  to  Smith's  credit  on  tbe  books  of  tbe 
bank.  It  appears  from  the  evidence  that 
Sndth  arranged  with  the  bank  for  this  f2,- 
500  loan  some  two  or  three  months  before  it 
was  finally  closed;  that  the  bank  had  the 
title  of  tbe  property  examined,  and  informed 
Smltb  that  the  Kerley  lien  would  have  to  be 
released;  and  that,  pending  tbe  releasing  of 
the  Kerley  lien  and  execution  of  the  mortgage 
and  final  closing  of  the  loan,  the  bank  ad- 
Tanced  to  Smith,  for  tbe  purpose  of  buying 
some  machinery,  tbe  sum  mentioned,  taking 
notes  therefor,  and,  when  the  loan  was  final- 
ly closed,  deducted  these  amounts  and  sur- 
rendered said  notes ;  and  that  it  would  have 
been  dosed  earlier  but  for  tlie  fact  that  the 
bank  did  not  have  tbe  full  amount  thereof 
to  spare  therefor.  Certainly,  under  these  dr- 
coniBtances,  the  estoppel  should  extend  to 
the  full  amount  of  the  loan,  for  it  was  made 
upon  tbe  faith  of  the  facts  as  they  ai^r^t- 
ly  existed  at  the  time  thereof. 

[I,  7]  S.  As  to  WilliamB,  who  purchased  a 
portion  of  tbe  land  In  question,  after  the  ex- 
ccntlon  by  Smith  to  tbe  Farmers'  National 
Bank  of  tbe  mortgage  mentioned,  Hlcks  is 
likewise  estopped  from  asserting  a  superior 
Hen.  Williams  testified  tliat  he  was  inform- 
ed and  relied  upon  the  fact  of  Smith's  posses- 
sion and  exhibition  of  tbe  original  lien  notes 
and  the  Kerley  attempted  release  of  Uen; 
and  also  as  to  him,  to  tbe  extent  of  that  part 
ol  the  purchase  price  which  be  paid  in  cash, 
Hlcks  was  estopped  from  claiming  a  superior 
Uen.  As  to  tbe  purchase-money  notes  exe- 
cuted by  Williams  to  Smith,  he  was  entitled  : 
to  cancellation  thereof.  Tbe  chancellor  was 
il^t  in  so  decreeing. 

Tbe  Judgment  is  affirmed. 


WILLIS  V.  LAM  et  aL 

(Conrt  of  Appeals  of  Kentucky.    May  8, 
1914.) 

L  PuADiRo  (i  214*)— DainmBBB— Effbot. 

In  determining  the  propriety  of  sustaining  . 
a  demurrer  to  tbe  petition,  the  truth  of  all  al-  i 
Idations  therein  must  be  admitted.  i 

[Bd,  Note.— For  other  cases,  see  Pleading  I 
Cent.  Dig.  Si  S25-634 ;  Dee.  Dig.  «  214.*]  | 


2l  Truots  {|  92%*)— Consxbuctive  Tbustb— 

Statute  of  Frauds. 

GoDStructive  trusts  are  not  within  the  stat- 
ute of  frauds,  Ky.  St.  I  470,  because  they  »re 
bottomed  on  an  estoppel 

[Ed.  Note.— For  other  eases,  see  Trosts,  Cent 
Dig.  I  141;  Dec.  Dig.  |  92H.*] 

3.  FBAUDS,  StATUIS  of  (I  S6*)— CORTUCT  TO 

PuBCHASB  Land. 

Breach  of  an  oral  agreement  between  the 
mortgagee  of  land  belonging  to  a  bankrupt  cor- 
poration and  stockholders  of  tbe  corporation, 
whereby  the  mortgagee  aitre^  that,  if  the  stock- 
holders would  not  oppose  foreclosure  of  bis  mort- 
gage, be  would  buy  in  the  property  and  sell  it 
to  them  at  a  price  less  than  the  amount  of  bis 
mortgage,  does  not  give  rise  to  a  constructive 
trust,  for  the  stockholders  did  not  own  the  prop- 
erty, and  tbe  agreement,  if  enforceable  at  all, 
could  only  have  been  enforced  by  the  corpora- 
tion wliich  went  out  of  existence  after  tbe  liquid 
dation  of  its  afEalrs  In  bankruptcy,  and  hence 
the  agreement  Is  within  tbe  statute  of  frauds, 
Ky.  St.  I  470. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  H  SS-SH^ISS;  D«!.  Dig. 
a  00.*] 

4.  FbAUDS,    STATUTB  OV    (I  06*)— <30NTBACT 
rOB  PVBCRASB  OB  I/UTD. 

After  a  bankrupt  corporation,  whose  affairs 
have  been  liquidated,  has  gone  out  of  existence, 
stockholders  cannot  enforce  a  parol  contract 
with  reference  to  property  formerly  owned  by  It, 
made  by  them  in  their  Individual  capacity  with 
a  third  person. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent  Dig.  H  83-89,  136-138;  Dec  Dig. 
i  56.*i 

Appeal  from  Circuit  Court,  Muhlenberg 
County.  • 

Action  by  J.  C.  WUlls  against  J.  W.  Lam 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.  Affirmed. 

Walker  WUkins,  of  Central  City,  for  ap- 
pellant Hubert  Meredith  and  Taylor  ft 
Eaves,  all  of  GreCTvllle,  for  appellees. 

SETTLE,  J.  This*  action  was  instituted 
against  the  appellees,  3.  W.  I^m,  J.  A. 
Smith,  and  B.  L.  Brown,  by  the  appellant, 
J.  C.  Wlllia,  claiming  to  be  suing  In  his  own 
right  as  a  stockholder  in  a  defunct,  bankrupt 
corporation  known  as  tbe  Dovey  Coal  Com- 
pany, and  In  bdialf  of  other  stockholders 
thereof,  whose  names  are  not  stated  In  tbe 
petition,  to  compel  the  execution  of  an  al- 
leged trust  arising  out  of  an  alleged  parol 
agreemrait  made  between  the  appellant,  X 
C  Willis,  and  the  appellee  Lam,  whereby  the 
latter  promised  and  nndotook,  as  averred, 
to  conv^  to  the  appelant,  WilUs,  and  the 
other  stockholders  ctf  the  Dovey  Coal  Com- 
pany, certain  lands  and  coal  mines  in  Muh- 
lenberg county,  vrtiieh  he  (Lam)  purchased 
at  a  sale  of  tbe  property  of  the  bankrupt 
corporaticm  and  was  about  to  atSl,  in  all^^ed 
violation  of  tbe  trust,  to  J.  A.  Smith  and  R. 
L.  Brown,  who,  by  reason  thereof,  were  made 
defendants  to  tbe  action,  and  against  whom, 
together  with  Lam,  an  Injunction  was  asked 
to  prevent  the  consummation  of  the  sale  in 
question.  Appellee  filed  separate  general 
demurrers  to  tbe  petition,  all  of  which  were 
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soBtalned  bj  the  circuit  court,  to  wbich  tbe 
appeliant  excepted.  Thereafter  tbe  latter 
filed  an  amended  petition  making  more  spe- 
dfic  certain  allegationB  of  tbe  original  peti- 
tion, and  averring,  In  substance,  that  the 
alleged  trust  created  by  the  parol  agreement 
between  the  app^ant,  Willia,  and  tbe  appel- 
lee Lam,  was  for  the  benefit  of  tbe  creditors 
of  tbe  bankrupt  corporation,  to  whom  It  was 
owing  unpaid  claims,  as  well  as  tor  tbe  bene- 
fit of  tbe  stockholders  thereof.  Following 
tbe  filing  of  this  amendment,  appellees  in- 
sisted upon  their  demurrers  to  the  petition 
as  amended,  and  the  same  were  again  sus- 
tained, to  which  appellant  also  excepted. 
Thereupon  the  court,  following  appellant's 
refusal  to  plead  further,  dismissed  tbe  peti- 
tion; and  from  the  Judgment  manifesting 
these  serml  roltngs  ttiis  appeal  1b  prose- 
cuted. 

We  gather  from  the  record  the  following 
history  of  tbe  transactions  resulting  In  this 
controversy:  In  the  year  1900  the  aw>elleo 
l4Lm,  for  the  sum  of  f50,000,  sold  and  by 
deed  conveyed  to  the  Dovey  Coal  Company, 
Incorporated,  tbe  several  tracts  of  land  and 
coal  properties  described  in  the  petition. 
The  coDslderatloa  of  $50,000  was  paid  In  cer- 
tain mortgage  bonds,  with  Interest  coupons 
attached,  which  the  corporation  issued  and 
delivered  to  Lam,  and  these  bonds  were  se- 
cnred  by  a  mortgage  or  deed  of  trust  on  the 
property  conveyed.  In  1910  the  Dovey  Coal 
Company,  desiring  to  make  certain  Improve- 
ments on  the  property  it  had  purchased  from 
Lam,  borrowed  of  the  latter  ^,000,  for 
whlcji  mortgage  bonds  of  that  amount,  with 
Interest  coupons  attached,  were  Issued  by  it 
and  accepted  by  Lam.  These  bonds  were . 
also  secured  by  a  mortage  or  deed  of  trust 
giving  a  second  lien  on  the  entire  property 
mentioned.  In  December  of  tbe  following 
year  the  Dovey  Coal  Company  defaulted  in 
the  payment  of  tbe  interest  on  the  outstand-. 
lug  bonds,  held  by  the  appellee  Lem,  and  had 
th«i  Incurred  an  Indebtedness,  in  addition 
to  the  bonds  and  unpaid  interest,  amounting 
to  more  than  110,000.  Being  unable  to  meet 
tbe  demands  of  Its  creditors,  the  company 
filed  a  voluntary  petition  in  bankruptcy  in 
the  United  States  District  Court  for  the 
Western  District  of  Kentucky  and  was  duly 
adjudged  a  bankrupt  by  that  court,  following 
which  the  trustee  elected  by  its  creditors  pro- 
ceeded to  wind  up  and  settle  its  business 
and  afTalra.  Pending  the  bankruptcy  pro- 
ceedings, the  appellee  Lam,  together  with 
William  Eads,  who  had  acquired  title  to  a 
part  of  the  second  Issue  of  bonds,  filed  a  pe- 
tition In  the  United  States  District  Court, 
praying  the  enforcement  of  the  mortgage 
liens  given  to  secure  the  payment  of  the 
bonds  and  asking  a  sale  of  the  property  cov- 
ered by  the  llena  to  satisfy  tlset,  tlte  issue  of 
bonds  aggregating  $50,000,  and,  second,  those 
as^regating  940,000,  with  accrued  interest 
Tbe  prayer  of  the  petition  was  granted  by 
the  mtering  of  a  decree  ditectlng  ttie  sale  of 


the  mortgaged  lands  and  mining  properties 
for  the  imrposes  mentioned  and  appc^tlng 
the  trustee  in  bankruptcy  to  make  the  sale. 
Prior  to  the  sale,  however,  Eads  sold  and  as- 
signed to  Lam  the  bonds  held  by  htm.  Pur- 
suant to  tbe  judgment,  the  trustee  made  tbe 
sale  of  the  property  described  therein,  and 
the  appellee  Lami,  being  the  highest  and  best 
bidder,  became  the  purchaser  of  the  whole 
of  It  at  the  price  of  $75,00a  At  that  time 
tbe  face  value  of  the  bonds  held  by  Lam  was 
$90,000.  to  say  hotblng  of  the  Interest  due 
thereon.  In  addition,  there  were  claims 
against  the  property,  secured  by  liens  that 
were  superior  to  those  securing  the  bonds 
held  by  blm,  which,  with  certain  costs,  all 
amounting  to  something  more  than  $10,000. 
be  was  compelled  to  pay  In  order  to  secure  a 
clear  title  to  the  property.  By  an  order  of 
the  federal  court,  and  with  Its  approval,  the 
trustee,  following  the  consummation  of  tbe 
sale,  made  Lam  a  deed  convej^lng  the  prop- 
erty purchased  by  him.  This  action  was 
brought  by  the  appellant,  Willis,  about  a 
year  after  the  purchase  by  ttie  appellee  Lam 
of  tbe  lands  and  other  property  of  the  Dovey 
Coal  Company. 

This  appeal  presents  for  decision  l^e  single 
question:  Do  the  fttcts  alleged  in  the  peti- 
tion aa  amended  state  a  cause-  of  action7 
The  facts  alleged  are,  in  substance,  that, 
prior  to  the  purchase  of  the  lands  and  other 
property  of  the  bankrupt  corporation,  the 
appellee  J.  W.  Lam  entered  Into  a  parol  con- 
tract with  the  appellant,  Willis,  acting  for 
himself  and  other  stockholders  of  the  Dovey 
Coal  Company,  whereby  he  agreed  that  he 
would  buy  the  property  at  the  trustee's  sale, 
take  a  deed  to  himself,  and  hold  the  proper- 
ty until  such  time  as  the  appellant  and  other 
stot^olders  mi^t  be  able  to  redeem  It,  and 
then  conv^  it  to  them  by  a  ptojfei  deed  at 
the  price  of  $77,000,  and  tbe  amonnt  of  costs 
expended  by  him  in  the  bankruptcy  proceed- 
ings in  proving  his  claims  against  the  estate 
of  the  bankrupt  and  obtaining  a  sale  of  the 
mortgaged  property  to  pay  them;  the  costs 
to  be  paid  in  cash  or  secured  and  the  $77,000 
In  a  bond  or  bonds  maturing  five  years  after 
date,  with  interest,  secured  by  a  first  mort- 
gage lien  upon  the  lands  and  other  property 
to  be  reconveyed  appellant  and  the  other 
stockholders  by  the  appellee,  Lam.  This 
agreement,  it  was  further  alleged,  created  by 
operation  of  law  an  enforceable  trust  for  the 
benefit  of  the  former  Btockholders  oC  ttie 
bankrupt  corporation  and  Its  creditors  as 
well ;  but  that  the  appellee  Lam  had  wrongs 
fully  refused  to  execute  the  trust,  though  ap- 
pellant, Willis,  and  other  stodtholders,  were 
ready  and  had  offered  to  comply  wiUi  their 
part  ot  tb»  alleged  agreancnt  as  to  tbe  pay- 
mmt  ot  tbe  costs  incnrreil  by  Lam  In  tbe 
bankruptcy  proceedings  and  ttie  securing  of 
tbe  $77,000  by  the  execntton  of  ttie  necessary 
bond  or  bonds  and  mortgage  according  to  the 
terms  of  th^  agreement. 
■  The-  only  Inducement  or  consideration  al- 
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leged  In  ttie  petition  <br  the  tmdwtakiiig  of 

tbe  aM>eUee  Lam  to  convey  the  pnqwrty 
to  the  appellant,  Willis,  and  othw  Btockhold- 
en  of  the  Dorcy  Goal  Compajoy  after  hla 
purchase  of  It,  was  the  agreement  of  the 
latter  that  they  woald  not  resist  hia  ^U- 
caQoD  to  the  district  court  for  its  sale  in 
ntlsfactlon  of  the  bonds  held  by  him,  or 
make  any  effort  to  delay  the  sale,  as  they 
had  Intended  doing.  It  does  not  appear  ^m 
anythiDg  alleged  In  tbe  petition  that  tbe  ap* 
pellant  Willis,  or  other  stoeikbolders  ot  the 
DoTV  Coal  Company,  bad  or  coold  have 
nude  any  defense  to  the  petition  filed  In  the 
district  court  by  the  appellee  Lam  to  obtain  a 
Bale  of  the  mortgaged  property  in  satlstac- 
tlon  of  the  bonds  held  by  him,  or  that  tbey 
bad  or  could  have  shown  any  legal  cause  for 
delaying  the  sale  of  the  mOTtgaged  property 
by  that  court ;  in  view  of  which  it  is  diffi- 
eolt  to  see  why  Lam  should  have  been  influ- 
enced by  a  mere  threat  from  WUlls  and  asso- 
ciate stockholders,  U  any  was  made,  to  re- 
sist bis  application  for  a  sale  of  tbe  mort- 
gaged properly,  to  enter  into  an  agreement, 
that  would  compel  him  to  suffer  approzi- 
matdy  a  loss  of  $20,000.  by  conveying  to 
thwn  property,  which,  including  the  loss  on 
his  bonds,  cost  him  not  less  than  f 100.000, 
at  $77,000  and  the  costs  he  incurred  In  On 
baijcmptcy  proceedings. 

It  Is  stated  in  tbe  petition  that  the  capital 
rtock  of  the  Dovey  Coal  Company  was 
$100,000,  and  that  $25,000  thereof  was  owned 
by  tbe  appellant,  Willis,  and  a  like  amount 
by  Hywell  Davis,  of  Louisville;  but  the 
names  of  tbe  other  stockholders  are  not  dis- 
closed by  tbe  petition  or  the  amount  of  stock 
owned  by  any  of  them.  The  petition  Is  also 
silent  as  to  whether  WUlls  bad  authority 
from  the  absent  stockholders  to  make  .the 
agreement  with  Lam  for  them.  It  Is  admit- 
ted by  tbe  petition  that  the  appellee  Lam 
was  not  to  convey  to  Willis  and  associate 
stockholders  tbe  lands  and  other  property  in 
question  until  he  received  from  them  in  cash 
or  its  equivalent  tbe  amount  of  tbe  costs  be 
expended  In  tbe  bankruptcy  proceedings  and 
the  bond  or  bonds  for  the  $77,000  purchase 
price,  payable  In  five  years  and  secured  by  a 
mortgage-  on  the  property.  It  la  merely  al- 
leged therein  tUht  the  appellant,  WUlla,  and 
other  stockholders,  offered  to  comply  with 
the  alleged  agreement,  but  not  alleged  that 
BQcb  offer  was  made  by  a  tender  of  the  mon- 
ey to  pay  the  costs  incurred  by  him  in  the 
bankruptcy  proceedings  or  that  there  was  a 
tender  of  the  bond  or  bonds  for  the  $77,000 
required  by  the  agreement ;  nor  does  the  pe- 
tition give  any  Information,  by  way  of  aver- 
neat  or  otherwise,  as  to  tbe  manner  in  which 
ttiese  bonds  were'  to  be  executed,  whether 
tbey  were  to  be  signed  by  each  stockholder 
or  to  be  executed  by  a  new  coriwratlon  to 
be  formed  by  thenr.  In  other  words  the  pe- 
tition la  silent  as  to  these  and  other  material 
futa  nacenafy  to  ahow  that  the  ben^ 
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dartefl  of  the  alleged  trust  have  plaoed  them- 
sQlves  in  a  position  to  enforce  its  terms. 

£1-4]  But  the  petition  as  amended  la  open  ' 
to  a  yet  greater  objection  than  any  mention- 
ed. Admitting,  as  we  most  for  the  pur- 
poses  of  the  demurrer,  the  truth  of  all  tbatis 
therdn  alleged,  the  facts  avwred  fiiU  to  es- 
tablish the  trust  asserted  and  thraefore  fail 
to  state  a  cause  of  actlmi.  ^nie  contract  here 
Bou^t  to  be  enforced,  bdng  in  parol,  is  clears 
ly  within  tiie  statute  of  frauds  Section  47<^ 
Ky.  Stats.),  unless  it  created  a  constructive 
trust  mforceable  at  tlie  suit  of  the  appel- 
lant Willis  and  other  stockholders  as  bene- 
fldarles  thereof.  The  principle  upra  which  a 
oonstructive  trust  may  he  created  and  eit- 
forced  is  thus  stated  In  Pomeroy's  Bqul^  ' 
Juriwrudence»  S  1044:  '*If  a  person  obtain^ 
the  legal  title  to  property  by  sncb  arts  or 
acts  or  drcumstanoes  or  drcomventton,  Am- 
position,  or  fraud,  or  If  he  obtains  it  by 
virtue  of  the  confidential  relation  or  influ- 
ence under  sncb  drenmstances  that  he  ought 
not,  according  to  the  rules  of  eqult?  and  good 
conscience,  as  administered  in  chancery,  to 
liold  and  enjoy  the  benefldal  Interest  of  tbe 
property,  a  court  of  equity,  in  ordw  to  ad- 
mlnlrter  complete  Justice  between  tbe  par- 
ties,  will  raise  a  trust  by  construction  out 
of  such  drenmstances'  and  relations;  and 
this  trust  they  will  fasten  upon  the  conscience 
of  the  offending  party  and  wiU  convert  him 
Into  a  trustee  of  the  ^al  title  and  order 
him  to  hold  it  or  to  execute  the  trust  in  su^ 
manner  as  to  protect  the  rii^te  of  tbe  de- 
frauded party  and  to  promote  tbe  safMy  and 
interesta  of  society." 

Constructive  trusts  are  held  not  within  tbe 
statute  of  frauds,  because  tbey  are  bottomed 
on  tbe  doctrine  of  estoppel  and  tbe  operation 
of  an  estoppel  is  never  affected  by  the  stat- 
ute of  frauds.  There  are  numerous  cases 
In  which  conattuctive  tmsts  with  respect  to 
real  estate  have  been  held  by  this  court  to 
arise  from  parol  contracts,  and  that  such 
contracts  are  not  within  the  statute  of 
frauds;  but  in  each  of  these  cases  the  alleged 
beneficiary  of  the  tmst  either  furnished  the 
purchase  money  with  which  to  buy  the  land 
or  had  owned  tbe  land  or  had  a  bona  fide 
claim  thereto.  Crutcher  v.  Mulr,  90  Ky.  142, 
13  S.  W.  435,  11  Ky.  Law  Rep.  9S9,  29  Am. 
SL  Rep.  366 ;  Grlfflu  v.  Schlenk,  139  Ky.  823, 
102  8.  W.  837,  31  Ky.  Law  Rep.  422;  Sher- 
ley  v.  Sherley,  97  Ky.  512,  31  S.  W.  275,  17 
Ky.  Law  Rep.  450;  Payne  v.  MeCIure  T^odge, 
115  S.  W.  764:  Wiedemann  v.  Crawford,  142 
Ky.  303,  134  S.  W.  405;  Parker  v.  Catron, 
120  Ky.  146,  86  a  W.  740,  27  Ky.  Law  Rep. 
740,  117  Am.  SL  Rep.  675;  Worden  v. 
O'Brien,  142  Ky.  633,  136  S.  W.  635.  It 
Is  manifest,  however,  that  the  Instant  case 
does  not  belong  to  this  class  of  cases,  as  tbe 
persons  seeking  to  enforce  the  alleged  trust 
did  not  own  the  lands  or  other  property 
sougbt  to  be  recovered  by  virtue  thereof, 
have  an  actual  interest  therein,  or  a  bona 
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fide  claim  thereta  The  appellant;  WllUs,  and 
others  for  whom  he  claims  to  hare  acted. In 
making  the  contract  with  the  appellee  Lam, 
by  which  the  allied  tnut  was  created,  were 
mere  stockholders  of  the  Dovey  Goal  Com- 
pany. The  corporation  alone  held  the  title 
to  the  property  down  to  the  time  it  was 
Tested  in  ttie  trustee  in  bankraptey,  from 
whom  it  was  purdbaaed  by  Qie  appellee  lAm, 
and  the  contract  relied  on  aa  abating  the 
trust  aoi^t  to  be  enforced  could  have  been 
made  only  by  the  corporation,  Its  ofBcerS)  or 
other  person  having  authority  to  Act  for  it. 
The  business  and  affairs  of  the  corporation 
having  been  liquidated  and  disposed  of  by 
the  proceedings  in  bankrupt<7  and  the  cor- 
poration as  sudi  having  gone  out  of  exist- 
ence, we  know  of  no  rule  of  ^w  or  practice 
that  will  permit  its  stockholders,  or  some 
of  them,  at  this  late  day,  to  enforce  a  parol 
contract  affecting  property  fonneriy  owned 
by  it,  made  by  them  in  their  individual  ca- 
pacity with  a  third  party.  Tbe  rule  is  that 
Bucfa  a  contract,  to  be  valid,  must  be  made  by 
the  corporation  as  such  and  enforced  at  its 
suit  A  different  question  would  be  presented 
if  the  contract  bad  been  made  by  the  cor- 
poration, and  tbe  stot^holders  were  attempt- 
ing to  enforce  it  upon  a  showing  that  its  di- 
rectors had  corruptly,  or  fbr  other  wrong- 
ful reason,  refused  to  do  so,  to  th^r  Injury. 
10  Cyc.  669,  670.  But  no  such  case  is  here 
presented,  and  no  right  of  action  In  the  stock- 
holders is  shown.  As  the  appellee  Lam  pur- 
chased the  lands  and  other  property  in  con- 
troversy In  his  own  name  and  paid  for  It 
with  his  own  money,  a  mere  verbal  agree- 
ment, if  any,  on  Us  part  to  make  the  pur- 
chase for  appeUants,  who  owned  no  Interest 
in  the  property  and  had  no  autborl^  to  make 
snch  a  contract,  cannot  be  enforced  because 
within  the  statute  of  frauds.  The  case  Is 
controlled  by  the  principles  announced  in  the 
following  cases:  Leteher  v.  Letcher's  Heirs, 
4  J.  J.  Mardi.  000;  Graves  v.  Dugan.  6 
Dana.  SSI;  Com.  v.  M.  B.  8.  R.  R.  Co..  04  Ky. 
16,  21  S.  W.  S42;  Bstes  v.  Estes.  142  Kv. 
262,  184  S.  W.  404:  Day  v.  Amburgey,  147 
Ky.  12S,  14S  S.  W.  1033,  In  each  of  which 
the  character  of  relief  here  sought  was  re- 
fused. 
Judgment  afllrmed. 


SAYLOR  T.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.   May  8,  1914.) 
1.  Criminal  Law  (H  134,  IIBO*)— Chanob 
OF  Venue— Decision— Rbvibw. 

Where  a  petition  for  a  change  of  venue  on 
the  ground  of  local  prejadice  and  the  sapport- 
ing  affidavits  of  disinterested  residents,  express- 
ins  the  opinion  that  accused  could  not  obtain  an 
impartial  trial  In  the  county,  were  denied  by 
the  commonwealth's  attorney  and  by  affidavits 
of  citizens,  a  denial  of  the  petition  was  not  an 
abuse  of  discretion  and  would  not  be  disturbed 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  »  248,  251,  252,  8044 ;  Dee. 
Dig.  SS  134,  1150. 'I 


2.  HOMIOIDI     (I    296*)  —  VOLDRTUT  UaM- 
KJLUOHTEB— kVIDBNCa-^UFFIOIEHCT. 

Evidence  held  not  to  support  a  oonvlctioB 

of  voluntary  manslaughter, 
[Bd.  Mote.— For  other  cases,  see  Homicide, 

Cent.  Dig.  H  589-541;  Dec.  Dig.  |  255.*] 

8.  Cbiuinal  Law  (H  561,741»)— Evidence  or 

GUILT^UFnCIENCT. 

The  guilt  of  accused  most  be  established 
b7  evidence  to  the  exclusion  of  a  reasonable 
doubt,  and  where  the  evidence  creates  only  a 
suspicion  of  guilt  tbe  ease  must  not  be  submit- 
ted to  the  jury. 

[Ed.  Mote.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1138,  1221.  1267,  1705. 
1713,  1716,  1717,  1727,  1728;  Dec  Dig.  SI 
56V741.*] 

4.  Cbiuinal  Law  (8  741*)— Evidence— Pee- 
emptokt    instbuonons  —  authobitt  of 

COUBT. 

Where  the  commonwealth's  evidence  does 
not  incriminate  accused  or  is  wholly  insafficieot 
to  show  hia  guilt,  the  trial  court  must  direct  an 
acquittal ;  but  where  there  is  any  evldmce  of 
guut  the  case  must  be  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1138, 122l7l705.  1713. 1716. 
1717,  1727,  1728;  Dec  Dig.  |  741.*] 

5.  Criminal  Law  (i  1150*)— VKanicx— CoM- 

CLVSIVENES8. 

A  conviction  will  not  be  reversed  on  the 
ground  that  the  evidence  is  not  sufficient  to  sap- 
port  it,  but  a  reversal  is  proper  when  there  is 
□0  evidence  to  support  it. 

[Ed.  Note.— -For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {S  3074-^083;  Dec  Dig.  | 
1150.*] 

Appeal    from    Circnit   Oour^  Magoffin 

County. 

Denny  Saylor  was  convicted  of  voluntary 
manslaughter,  and  he  appeals.  Reversed  and 
remanded  for  new  trial. 

See,  also,  156  Ky.  249,  160  S.  W.  1032. 

D.  G.  Sublett  and  D.  D.  Sublett,  both  of 
Salyersvllle,  and  W.  W.  Ferguson,  of  Wheel - 
ersburg,  for  appellant  James  Gamett.  Atty. 
Gen.,  and  D.  O.  Myatt,  of  Frankfort,  tor  the 
Commonwealth. 


SBmJB,  J.  The  appellant  Denny  Saylor, 
was  Indicted  in  the  Magoffin  drcnlt  court 
ft>r  killing  Mack  Bailey.  The  Indictment  con- 
tained two  counts;  the  first  charging  him 
with  willful  murder,  and  tbe  second  (diarg- 
Ing  him  with  consi^ring  with  tme  Bud  ColUna 
to  kill  Bailey.  He  waa  tried  at  the  May 
term,  1013,  but  the  Jury  then  disagreed  and 
did  not  return  a  verdict  The  commrai- 
wealth,  complaining  of  the  refusal  of  the  low- 
er court  to  give  an  instruction  on  tbat  trial 
upon  the  law  of  voluntary  manslaughter, 
[oweeuted  an  appeal  from  the  ruling  In  ques- 
tion to  obtain  this  court's  dedsloil  uid  certi- 
0catlon  of  the  law  thereon.  It  was  held  on 
that  appeal  that  the  drcnlt  court  erxed  In  re- 
fusing to  give  the  instruction  on  voluntary 
manslaughter,  and  in  the  oplniMi  directed 
that  such  Instruction  be  given  upon  another 
trial  of  tbe  case.  Com.  v.  Saylor,  156  Ky.  249, 
100  S.  W.  1032.  Following  that  decision  and 
its  certification  to  the  circuit  court  aa  the 
law  of  the  case,  appellant  ms  again  tried  un- 


'For  other  cases  see  same  toplo  and  seoUon  NUMBHa  In  Dee.  Dig.  *  Am.  Dig.  K«r-Ne.  Serlw  A  B«'r  Iboum 
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der  the  Indictment,  the  trial  resulted  in  a  ver- 
dict flnding  him  guilty  of  voluntary  man- 
slaughter, upon  which  judgment  was  entered, 
fixing  bis  punishment  at  confinement  In  the 
penitentiary  not  less  than  2  nor  more  than  21 
years,  as  provided  by  the  Indetmolnate  Sen- 
tence Law  (Laws  1910.  c  ^.  Havli^  been 
refused  a  new  trial,  he  has  appealed. 

[1]  Hie  first  ground  urged  for  a  reversal 
is  that  the  trial  court  erred  In  refusing  ap- 
pellant a  chai^  of  venue.  ■  The  application 
for  such  Aange  was  made  by  petition  In 
which  it  iras  in  substance  stated  that,  im- 
mediately followiiv  the  killing  of  Bailey, 
there  was  swdi  excitement  in  Magoffin  comity 
over  the  homidde,  that  the  state  milltta  were 
called  into  service  to  assist  the  sheriff  of 
the  coan^  to  make  arrests  and  prevent  mob 
rtolence;  that  BaO^  was  related  to  the  coun- 
ty Judge,  county  attorn^,  sheriff,  and  dr- 
celt  oonrt  derk  of  Magoffin  county,  and  that 
these  officers,  willi  oOier  relatives  of  the  de- 
cedent, after  the  killing  interested  themselves 
hi  creating  public  sentiment  against  appel- 
lant, irith  a  view  of  obtaining  his  conviction, 
because  of  wbldi  and  the  prejudice  exlstli^; 
against  him  in  the  county  he  could  not  ob- 
tain a  fair  and  impartial  trial  therein.  The 
petttlm  was  supported  by  the  affidavits  of 
two  disinterested  residents  of  the  county,  not 
rdated  to  nor  of  counsel  for  appellant,  who 
expressed  the  opinion  tbat  by  reason  of  the 
tacts  set  forOi  in  the  petition  appellant 
would  be  unable  to  obtain  an  Impartial  trial 
In  Magoffin  county.  The  auctions  of  the 
petition  and  statements  contained  In  the  affi- 
davits in  support  thereof  were  spedflcally  de- 
nied by  a  ideadlng  entitled  "Answer  and  Re- 
sponse." filed  by  the  commonwealth's  attorney; 
and  controverted  by  the  affldavita  of  certain 
dtlsens  of  the  county,  filed  at  the  same  time. 

Ve  have  repeatedly  held  that  the  decision 
of  the  trial  court,  dther  In  granting  or, re- 
fusing a  diange  of  venue  in  a  criminal  case, 
will  not  be  dlstarbed  unless  It  was  based 
npon  swne  ground  not  authorised  by  the  stat- 
ute or  amounted  to  an  abuse  of  discretion; 
and  this  is  particularly  so  when  the  evidence 
for  and  against  the  change  was  so  conflicting 
as  to  make  it  difficult  to  determine  on  whldi 
tide  It  preponderates.  Mount  v.  Com.,  ]20 
Ky.  398,  86  S.  W.  707,  27  Ky.  Law  Rep.  788 ; 
Fletcher  v.  Com..  123  Ky.  571,  96  S,  W.  855, 
29  Ky.  Law  Rep.  055;  Penman  v.  Com.,  141 
Ky.  660,  133  S.  W.  540;  Martin  v.  Com.,  100 
S.  W.  872,  30  Ky.  Law  Rep.  1106.  The  rule 
anoonnced  must  be  aivUed  in  ttiis  case,  for 
It  Is  not  apparent  from  the  evidence  appear- 
ing ia  the  record  that  the  refusal  of  the 
Aaoge  of  venue  complained  of  by  appellant 
was  an  abuse  of  discretion  on  the  part  of  the 
trial  court 

[2]  Ai4>eIIant'B  second  ground  for  a  rever- 
sal Is  that  the  trial  court  erred  in  refusing  to 
peremptorily  instmct  the  Jury  to  find  him 
Dot  golKj;  It  being  bis  contention  that  there 
wu  uo  evidence  conducing  to  prove  his  guilt. 


In  order  to  properly  pass  on  this  contention, 
careful  consideration  of  the  evidence  appeal' 
Ing  In  the  record  will  be  reaolred.  As  the 
opinion  In  Com.  v.  Saylor,  supra,  ctmtalns  an 
elaborate  statement  of  all  the  evidence  intro- 
duced by  the  commonwealth  and  appellant  on 
the  first  trial  of  the  case,  and  a  comparison 
thereof  with  the  evidence  fnrnished  by  the 
record  on  this  appeal  shows  it  to  have  been 
substantially  the  same  on  both  trials,  It  is 
deemed  unnecessary  to  bare  reproduce  It  In 
detail  It  is  conceded  by  counsel  for  the  oom- 
mcmwealth  Qiat  Bud  Collins,  a  cousin  of  ap- 
pellant, shot  and  killed  Bailey,  but  Insisted 
tbat  appellant  conspired  widi  C(Wn8  to  com< 
mit  the  ralme  and  ^ded  him  in  its  commis- 
sLott.  Tbe  evidence  fumlshes  a  motive  on 
the  part  of  CdUna  for  the  killing,  as  it  shows 
that  he  and  Bail^  were  waiting  upon  the 
same  girl,  and  tbat  at  a  gathering  at  the 
home  of  Collins*  undo  and  vpellant's  father, 
which  todk  place  two  or  three  nitfits  before 
the  homicide,  a  difficulty  occurred  between 
Collins  and  Bailey  because  of  the  girl's  ap- 
parent prefiBrence  tot  Bailey.  Appdlant, 
however,  according  to  the  evidence,  took  no 
part  In  tbat  difficulty,  bat,  on  tbe  contrary, 
was  then,  prior  thereto,  and  down  to  the 
time  of  the  killing,  on  friendly  terms  with 
Bailey.  Tbe  following  evidence  Is  relied  on 
by  the  commonwealth  as  tending  to  show  the 
alleged  conspiracy  between  appellant  and  Col- 
lins, and  tbat  the  former  aided  and  abetted 
the  latter  In  the  killing,  namely:  That  tbey 
were  together  at  the  country  church  on  the 
evening  of  tbe  btHnldde  and  just  before  its 
occurrence;  that  they  left  the  churdi  t(^{ether 
on  Collins'  mnl^  appellant  riding  In  the  sad- 
dle and  Collins  behind  blm;  that  as  they  pro- 
ceeded on  the  way  tlwy  overtook  Bailey,  the 
young  lady  to  whom  be  and  Collins  were  pay- 
ing their  addressee,  and  others,  walking  in 
the  directlaa  of  their  taomee;  tbat  upon 
reaching  them  the  mute  was  ttwpgeA,  CoUlns 
dismounted,  and  with  pistol  in  hand  advanc- 
ed upon  B^tey  and  shot  and  killed  blm,  ap- 
pellant In  the  meantime  remaining  seated  up- 
on the  mule ;  that  immediately  following  the 
shooting  appdlant  in  substance  said  to  Gol- 
Uns,  "You  have  done  what  yon  came  to  do^ 
now  get  away";  that  Collins  then  made  his 
escape  by  running  away,  and  a  few  minutes 
later  appellant  leisurely  rode  off  In  the  direc- 
tion of  his  home.  It  also  appears  from  the 
evidence  of  the  commonwealth  that  Collins 
was  very  much  intoxicated  at  the  time  of  the 
killing  and  that  he  was  armed  with  a  pistol, 
which  he  fired  off  once  or  twice  after  leav- 
ing tbe  church  and  before  overtaking  Bailey 
and  those  who  were  with  him,  and  that  as 
he  and  appellant  overtook  Batley  the  latter 
remarked,  with  reference  to  llie  shooting 
done  by  CoUins,  that  he  (Ctdllns)  was  "bluf- 
fing." 

Appellant,  testifying  in  his  own  behalf,  de- 
nied that  he  conspired  with  Collins  to  kill 
Bailey,  or  that  he  knew  of  the  purpose  of  the 
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latter  to  shoot  Bailey  tmtil  the  shooting  oc- 
etirred ;  and  stated  that  be  rode  with  CktlUns 
upon  his  mole  for  the  purpose  of  setting 
him  to  his  home  and  of  preventing  a  difficul- 
ty between  Collins  and  Bailey;  that,  when 
Collins  got  ofT  the  mule  immediately  before 
the  shooting  occurred,  he  caught  blm  by  the 
arm  and  tried  to  prevent  him  from  dis- 
mounting; and  that  be  did  not  after  the 
shooting  or  at  any  time  say  to  GolUna,  "Tou 
have  done  what  yoa  came  to  do^  now  g^ 
away." 

Of  the  many  persons  present  at  the  time  of 
the  blUing,  only  one  of  them,  Lonnie  Litteral, 
professed  to  have  heard  the  above  remark 
from  the  appellant  The  others  testified  that 
If  such  a  statement  was  made  by  appellant 
th^  did  not  hear  It,  and  it  is  apparent  from 
the  testimony  of  Utteral  that  he  was  not 
positive  in  Us  recollection  as  to  what  was 
said  by  appellant;  for  his  statement  was;  "I 
think  I  heard  defendant  say  to  GolUns,  'Xon 
have  done  ^vbat  yon  came  to,  now  get 
away.' "  Two  of  the  bystanders  corrtixnate 
aroallanfs  statements  as  to  hla  catdilng 
Collins  by  the  arm  and  attempting  to  prevent 
him  from  dlsmonnttng  Just  before  he  killed 
Bailey. 

It}  After  a  careful  consld^llon  of  all 
the  evidence  and  every  tact  legitlmatdy  de- 
dndble  therefrom,  we  convinced  that  as 
a  whole  It  merely  creates  a  sosplclon  of  ap- 
pellanfB  guilt  The  law  in  a  criminal  case 
reanlres  that  the  guilt  of  the  aocoaed  shall 
be  established  by  the  evidence  to  the  ex- 
ctnslon  of  a  reasonable  doubt,  and,  where  the 
evidence  as  a  whole  creates  only  a  suspicion 
that  the  defendant  might  be  guilty,  there  is 
nothing  to  submit  to  the  Jury.  TbB  cireom- 
stances  show,  it  Is  true,  Uiat  appellant  pat 
himself  In  bad  c<«upany ;  bat  th^  manifest 
nothing  in  his  conduct  that  can  fUrly  be  re- 
garded InconsAstoit  with  his  Innocence ; 
whatever  suspicion  of  guilt  tbcj  may  have 
raised  was  dlspdled  by  ttie  evidence  In  Ids 
behalf  and  as  a  whole.  If  correct  in  the 
above  conclusion  as  to  the  meaning  and  ef- 
fect of  the  evidence,  it  follows  that  the  dr- 
cult  court  erred  in  refusing  the  peremptory 
instmctiott  directing  an  acquittal,  asked  by 
appellant  at  the  conclusion  of  all  the  evi- 
dence. 

[4]  The  trial  court  has  the  same  right  and 
authority  to  give  a  peremptory  instmctlon 
In  a  criminal  case  that  it  has  in  a  civil  ac- 
tion or  proceeding.  This  rule  of  practice  has 
long  been  recognised  In  this  Jnrisdiction.  In 
Blankenshlp  v.  Com.,  147  Ey.  768,  14S  S.  W. 
7G2,  we  quoted  with  approval  the  following 
statement  of  the  rule  found  in  Com.  v.  Mur^ 
phy,  109  S.  W.  353,  33  Ky.  Law  Rep.  141: 
"The  trial  judge  has  the  same  right  and  au- 
thority to  give  a  peremptory  instruction  In  a 
criminal  proceeding  that  he  has  in  a  dvU  no- 


tion. And  If  the  evidence  introduced  id  be- 
half of  the  commonwealth  falls  to  incrimi- 
nate the  defendant  or  is  wholly  insufficient 
to  show  that  he  la  gnil^  of  the  offense  charg- 
ed, it  la  not  only  the  light  but  the  duty  of 
the  trial  Judge  to  instruct  the  Jury  to  return 
a  verdict  of  not  guilty.  ♦  •  •  This  rule 
of  practice  is  not  found  directly  in  either  the 
Code  or  statutes,  but  It  Is  firmly  established 
as  a  part  of  the  crlnUnal  jurisprudence  of 
the  state,  and  Is  uniformly  applied  by  this 
court  in  considering  appeals  In  criminal  cases 
when  a  reversal  is  asked  because  the  verdict 
is  flagrantly  against  the  evidence,  or  is  not 
supported  by  sufficient  evidenoe.  and  should 
control  the  lower  courts  in  the  disposition  of 
criminal  cases."  VoweUs  v.  Com.,  83  Ky. 
193;  Patterson  v.  Com..  86  Ky.  313,  5  S.  W. 
387,  9  Ky.  Ijiw  Rep.  481;  Lucas  v.  Com.,  147 
Ey.  744,  145  S.  W.  751;  Sprouse  t.  Com.,  122 
S.  W.  134. 

[i]  The  foregoing  rule  cannot  be  api^ied 
where  there  is  any  evidence  of  the  guilt  of 
the  accused,  for  it  Is  an  eaually  recognized 
doctrine  that,  where  there  Is  any  evidence  of 
the  guilt  of  the  accused,  whether  it  Is  suffi- 
cient to  warrant  a  conviction  is  a  question 
exduslvely  for  the  Jury  and  cannot  be  deter- 
mined on  appeal.  In  other  words,  a  Judg- 
ment of  conviction  in  a  orlmlnal  prosecution 
will  not  be  reversed  upon  tba  ground  that 
the  evidenoe  is  not  sufficient  to  support  the 
verdict,  but  the  reversal  will  be  proper  when 
there  is  no  evidence  to  BUK>oit  it  Levering 
V.  CoBL»  132  Ky.  666,  117  S.  W.  268,  136  Aeol 
St  Bep.  192,  19  Ann.  Gaa  140;  Watson  v. 
Com.,  132  Ky.  46,  116  S.  W.  287;  Webb  v. 
Com.,  99  8.  W.  900,  SO  Ky.  Law  Rep.  841; 
Payne  v.  Com.,  110  S.  W.  Sll*  88  Ky.  Law 
Bcip.  229. 

The.  questions  decided  on  this  appeal  were 
not  presented  by  the  appeal  in  Com.  v.  Bay- 
lor, supra.  The  only  qneadon  tban  decided 
was  wbethor  the  circuit  court  enred  on  the 
first  trial  in  talUog  to  give  an  Instrnctlcn  as 
to  voluitaiy  manslaughtw  i  and  it  was  h^d 
that  the  iiutmction  should  have  been  given. 
In  passing  on  that  queetlon  consideration  of 
the  evidence  was  necessary,  hence  it- folly 
appears  in  the  cQlnion;  biit  the  court  did 
not  consider  it,  or  express  any  (^linlon,  as  to 
its  eflSect  upon  tbe  questions  here  involved, 
mierefbre  In  arriving  at  the  conclusions  ex- 
pressed In  this  opinion  we  were  In  no  way 
hampered  or  controlled  hy  the  opinion  on  tbe 
former  appeal. 

If  there  should  be  another  trial  of  this 
case  and  the  evidence  relied  on  for  a  convic- 
tion does  not  materially  differ  from  that  of 
the  last  trial,  the  Jnry  should  be  peremptorily 
instructed  to  find  appellant  not  guilty.  Foi 
the  reasons  Indicated,  the  Judgment  Is  re- 
versed and  cause  remanded  for  a  new  trial 
consistent  with  ttw  (qMnl 
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KNISBLT  T.  LBATHa    (No.  16,411.) 

(Supreme  Conrt  of  Missouri,  DtTirion  No.  1. 
Jan.  3,  1914.  Bebearing  Denied  March  3, 
1914.  Motion  to  Transfer  to  Conrt  in  Banc 
Denied  AprU  2.  1914.) 

L  Appeal  and  Bbbob  (8  544*)— Plkadino- 
Motio  N  »— Demubbkb— Kb  vibw— Recobd. 
Where  a  motion  to  strike  ont  parts  of  a 
petition  pleading  tbe  institation,  pendency,  and 
diuDissarof  a  prior  suit  to  avoid  toe  bar  of  iim- 
itatioDS,  and  a  demurrer  to  the  remainder  of  the 
petition,  based  on  the  two  and  five  T^r  statnte 
of  limitations,  were  filed  on  the  tame  day  and 
considered  together,  and  tbe  decision  on  both 
was  included  in  a  single  entry,  the  action  of  the 
court  in  sustaining  the  demurrer  and  the  mo- 
tion to  strike  were  reviewable  on  the  record 
proper ;  and  neither  the  motira  nor  the  action 
of  tbe  court  in  sustaining  it  need  be  preserved 
by  exception,  followed  by  motion  for  new  trial, 
in  which  the  same  matter  was  again  made  the 
iobject  of  complaint  and  exception. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  2412-2415,  2417-2420!, 
2422-2426,  2428,^78.  2479 ;  Dec  Dig.  |  544.*] 
2.  LnuTATioN  or  AonoRB  180*)— Puad- 

J  p  ^^^^^^^^^  BB^Ift 

One  seeking  by  demurrer  to  take  advantage 
itt  the  statute  of  limitations  must  plead  the  stat- 
nle  on  which  he  relies. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Action^  Gent  Dig.  f|  670-675,  681 ;  Dec.  Dig. 
|180.*I 

8.  LiMiTATioif  or  AonoHs  (S  24*>— Statutbs 
—  OoKBTBuonon  —  Aotxon  Fochwd  or 

WBiriNO. 

Bev.  St  1809,  |  4272,  limiting  the  time 
within  which  to  sue  on  any  writing  for  the  pay- 
ment of  money  or  property,  includes  every  ac- 
tion for  money  or  property  founded  on  a  writ- 
ing, and  tbe  contingency  on  which  the  payment 
or  delivery  is  to  be  made  is  immaterial,  and, 
where  an  action  is  brought  by  an  administra- 
tor against  an  executor  on  the  theory  that  it 
was  the  duty  of  testator,  under  a  contract  In 
writing  with  intestate,  pleaded  in  the  petition, 
to  carry  ont  the  contract  and  pay  the  sum  sued 
for,  tbe  action  is  founded  on  an  instrument  in 
writing,  within  the  statnte,  and  it  is  immaterial 
whether  a  suit  is  In  debt  for  the  amount  due 
oo  the  contract  or  in  covenant  for  unliquidated 
damages  for  breach  thereot 

[Ed.  Note'.— For  other  cases,  see  Limitation  of 
AcUoDs,  Cent.  Dig.  SI  112-117;  Dec.  Dig.  { 
24.*] 

4.  Lwitahos  or  ACTions  ({  119*)— Atlow- 
AVCB  or  GuiMB— Exhibition  or  Dbuands 
— Ldotationb. 

Under  Bev.  St  1900,  Cf  190-195,  providing 
for  the'  classification  of  demands  against  de- 
cedents' estates,  and  declaring  that  all  demands 
not  exhibited  in  two  years  shall  be  barred,  but 
■oita  pending  against  decedent  at  the  time  of 
his  death  shall  be  considered  as  demands  legally 
exhibited  from  tbe  time  of  revivor,  and  all  ac- 
tions b^ron  against  an  execntor  or  administrator 
•hall  be  considered  demands  legally  exhibited 
against  the  estate  from  the  time  of  the  service 
«f  tbe  original  process,  etc,  service  of  process 
in  a  suit  against  an  executor  within  two  years 
after  the  granting  of  letters  testamentary  stops 
the  moning  of  limitations,  provid&d  the  cause 
of  action  was  not  barred  by  the  general  statute 
of  limitations  at  that  time,  and  the  cause  of 
action  could  tiien  be  kept  alive  or  new  actions 
broogbt  during  the  period  of  limitation  pre- 
scribed by  the  general  statnte. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ||  629-535 ;  Dec  Dig.  { 


5.  EXSCTTTOBS  AHD  AD1CXNI8TBAT0BS  <|  437^— 

Dismissal  or  AoifiOR— Sicond  Aoiion. 
Though  a  suit  against  an  executrix,  brought 
within  the  period  of  limitations  preacrH>ed  by' 
the  gener^  and  special  statutes,  was  dismissed, 
the  suit  was  an  exhibition  of  the  claim,  which 
removed  tbe  bar  of  the  special  statute,  leaving 
the  claim  subject  thereafter  only  to  the  general 
statnte  of  limitatiomi. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  iMg.  i|  1720-1761, 
1764;  Dec  Dig.  J  487.*] 

6.  Limitation  or  Actions  (|  24*}— DamaqXs 

FOB  Bbkach  of  Contract — Petition. 

Where  the  petition,  in  an  action  by  an  ad- 
ministratrix against  an  executrix,  alleged  that 
testator  contracted  in  writing  to  convey  real 
estate  to  a  third  person  for  a  specified  consid- 
eration, and  agreed,  in  the  event  of  a  sale,  to 
pay  tbe  intestate  a  specified  sum  for  services 
rendered,  ont  of  the  priee,  and  that  the  testator 
tailed  to  i>er£onn  his  contract  of  sale,  and  that, 
by  reason  thereof,  his  estate  was  indebted  to 
the  administratrix  to  tbe  amount  of  the  agreed 
compensation,  tbe  cause  of  action  was  based 
on  a  contract  for  the  money  demanded  within 
the  ten-year  statute  of  limitations.  Bev.  St 
1899,  i  4272. 

[Ed.  Note.— For  other  cases,  see  Llmitatton 
of  AcUons,  Cent.  Dig.  M  U2-U7;  Deck  Dig. 
i  24.*] 

7.  Bbokbbb  ({  03*)  —  OoKmreAixon  —  Waxif 

Eabned, 

Where  a  broker  employed  to  ^cure  a  pur- 
chaser procures  a  purchaser  who  enters  Into  a 
written  contract  with  the  owner  to  purchase, 
the  owner  becomes  at  ones  liable  to  the  broker, 
in  tbe  absen(»  of  any  special  provision  to  the 
contrary. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {  7S ;  Dec  Dig.  |  52.*] 

8.  Bbokebs  (I  S2*)  —  Comfsnsation  —  When 
Babhbd. 

Where  a  broker  procured  a  purchaser,  who 
entered  into  a  contract  In  writing  with  the 
owner,  .which  stipulated  that  the  owner  agreed 
to  sell  to  the  purchaser  described  property  for  a 
specified  price,  and  to  deliver  a  warranty  deed 
and  abstracts  of  title  showing  and  conveying 
good  title,  and  that  the  purcoaser  should  be 
the  sole  judge  as  to  whether  the  owner  had  a 
good  title,  and  that  the  purchaser  should  have 
a  reasonable  time  before  making  the  first  pay- 
ment of  the  price  to  have  the  lands  surveyra, 
the  broker  had  earned  his  commissionSi  in  the 
absence  of  some  express  agreement  in  his  con- 
tract of  employment  to  the  contrary. 

[Ed.  Note^For  other  cases,  see  Brokers, 
Cent  Dig.  I  78;  Dec  Dig.  |  02l«] 

9.  Broeebs  d  63*)  — OoMpntSATioiv— Whir 

Eabned. 

Where  a  contract  employing  a  broker  to 
procure  a  purchaser  of  real  estate  recited  that, 
in  tbe  event  of  a  sale  of  the  property,  the  bro- 
ker, for  services  roidered,  should  receive  a  speci- 
fied sum,  paid  oat  of  the  price,  the  payment  to 
be  made  in  installments,  as  payments  of  the 
price  were  made,  the  broker,  procuring  a  pur- 
chaser who  contracted  with  the  owner  to  pur- 
diaae,  was  entitled  to  compensatidn,  though  the 
owner  refused  to  carry  out  tbe  contract 

[Sd.  Note.— For  other  cases,  see  Brokers, 
Gait  Dig.  K  70,  81,  04-96;  Dec  Dig.  f  68*1 

Appeal  from  St.  Louis  Glrcnit  Court ;  Chas. 

Claflln  Allen,  Judge. 

Action  by  Elizabeth  O.  Knisely,  administra- 
trix of  Charles  Enisely,  deceased,  against 
Grace  A.  Leathe,  executrix  of  Samuel  M. 


«rar  othw  cuss  see  sum  tople  sad  ssoUoa  MUlCBBa  in  Das.  Dig.  *  Am.  Dig.  Key-No.  Bsrlss  *  Rsp'r  tndsxas 
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Leattae,  deceaaed.  From  a  judgment  tot  de- 
tendaat,  plaintiff  appeals.  Reversed  and  re- 
manded. 

This  salt  was  Instituted  March  10.  1909, 
by  filing  In  the  clerk's  office  of  the  circuit 
court  the  original  petition,  whldb  stated  that 
a  copy  ot  the  written  contract  sued  on  was 
filed  with  It  as  an  exhibit  Summons  Issued 
next  day,  returnable  to  the  April  term,  and 
was  returned  not  found  April  &th.  Alias 
summons  Issued  on  the  same  date,  returnable 
to  the  June  term,  and  was  returned  served 
on  the  defendant  executrix  April  27,  1009. 
The  defendant  appeared  and  answered  dur- 
ing the  April  term,  and  the  cause  proceeded 
so  that  at  the  April  term,  1910,  and  on  June 
4th,  the  nlaintltr,  with  leave  of  court,  filed 
her  thlra  amended  petition,  which,  omitting 
venue  and  signature,  is  in  words  aad  figures 
fbUowlng: 

"Elizabeth  C.  Knlsely,  Administratrix  of  the 
Estate  of  Charles  H.  Knlsely,  Deceased, 
Plaintiff,  V.  Grace  A.  Leatbe,  Executrix  of 
the  EsUte  of  Samuel  H.  lisathe,  Deceas- 
ed, Defendant. 

•TlBintiff,  for  third  amended  petition,  filed 
by  leave  of  court,  states  that  Charles  H. 
Knlady  died  In  the  dty  of  St  Louis,  state 
of  Ulasourl,  on  the  17tli  day  of  July,  1904, 
intestate;  that  thereafter,  on  the  30th  day 
of  August,  1904,  she  was  duly  ai^lnted  by 
the  probate  court  of  the  dty  of  St  Louis, 
Mo.,  administratrix  o£  the  estate  of  said 
Charles  H.  Knisely,  deceased,  gave  hmd  for 
the  faithful  discharge  of  her  duties,  qnalifled 
and  is  now  acting  as  such  virtue  of  aald 
anwintment 

"PlainLiff  further  atatea  that  satd  Samuel 
H.  Leathe  died  In  the  city  of  St  Louts,  state 
of  Missouri,  on  the  Sd  day  of  March,  1907, 
testate;  that  the  last  will  and  testament  of 
the  said  Samuel  H.  loathe  was  duly  admittal 
to  probate  by  tbe  probate  court  of  the  dty 
of  St  Louis,  Ma,  on  the  10th  day  of  Uarcb, 
1907;  that  by  the  terms  of  said  will  the  de- 
fendant, Grace  A.  Leathe  (who  is  the  widow 
of  said  Samuel  H.  Leathe),  was  named  as 
executrix  without  bond,  and  letters  testa- 
mentary dated  March  20, 1007,  were  issued  to 
her  by  said  court,  and  she  tben  qualified 
and  entered  upon  the  discharge  of  her  duties 
as  such  executrix,  and,  within  80  days  aftr 
er  said  letters  were  granted  to  her,  she  pub- 
lished notice  thereof  for  three  weeks,  aa  re- 
quired by  the  provisions  of  section  86  of  the 
Bevised  Statutes  of  Missouri  1899. 

"Plaintiff,  for  her  cause  of  action  against 
defendant,  states  that  on  the  26th  day  of 
OctobCT,  1900,  ssld  Samuel  H.  Leathe  and  one 
Charles  G.  Wolcott  made  and  entered  Into 
a  contract  In  writing  of  that  date  (a  copy  of 
which  is  herewith  filed  and  marked  'Exhibit 
A*),  wherein  and  whereby  the  said  Samuel  H. 
Leathe^  in  consideration  of  the  sum  of  $1  to 
him  paid  by  said  Wolcott.  agreed  to  and  did 
sell  to  the  said  Wolcott,  for  the  sum  of 
9860^000,  certain  lands  altoate  In  the  conn- 


tiei  of  St  Francois  and  Haffison,  In  the  state 
of  HlsBOurl,  containing  S7,S14  aans,  and 
being  known  as  the  Mine  La  Motte  and  other 
lands  of  the  said  Sanrad  H.  Loathe,  particu- 
larly described  tber^  together  witti  all  ma- 
chinery, operating  plant,  and  personal  prop- 
erty then  and  thereon  belonging  to  the  said 
Samuel  H.  Leathe;  tbat  In  and  by  said  con- 
tract said  sum  of  $860,000  was  made  payable 
as  follows:  $800,000  In  cash,  as  soon  aa  tne 
report  ot  the  engineer  of  said  Wolcott  upon 
said  lands  was  completed,  and  abstract  of 
title  to  said  pn^erty  examined  \xy  the  attor- 
neys at  said  Wolcott  and  deed  delivered  and 
possession  of  eaiA  property  0ven  to  said 
Wolcott,  one-third  of  the  remainder  on  or 
befora  one  year  from  flw  date  ot  delivery  of 
title  and  possession  of  said  property  to  him, 
and  one- third  in  two  years,  and  one-third  In 
three  years  thereafter;  that  in  and  by  said 
contract  the  said  Samuel  H.  Leathe  agreed  to 
execute  and  deliver  a  warrant  deed  to  the 
said  Wolcott  of  said  property,  with  absUacts 
of  title  showing  and  conveying  a  good  title  to 
all  of  said  real  estate;  and  it  was  furtiia 
especially  agreed  that  said  grantee,  Wolcott, 
or  his  attom^B,  should  be  the  sole  Jndges 
aa  to  whether  audi  abstracts  and  facts  in 
relation  thereto  showed  a  good  and  indefea- 
sible title  to  said  lands  in  said  grantor,  Sam- 
uel H.  Leathe,  sidd  deferred  payments  to  be 
aecnted  by  a  trust  deed  on  said  property,  and 
notes  to  bear  Interest  at  Uie  rate  of  6  per 
cent,  per  annum  from  their  date,  and  tiiat 
said  Wolcott  should  have  a  reastmable  time 
before  making  said  first  payment  to  have 
aald  lands  snrveyed,  maps  made  thereof,  and 
also  to  have  his  engineer  to  make  a  full  anii 
complete  examination  and  report  upoa  0ie 
property ;  such  examination  to  begin  not  later 
than  Decnnber  1,  1900. 

"Plaintiff  further  says  that  the  said  unarles 
O.  Wolcott  caused  his  engineer  to  begin  audi 
examination  of  said  proper^  prior  to  said 
December  1, 1900.  and  that  said  Wolcott  was 
at  all  times  ready,  aide,  and  willing  to  com- 
ply with  and  perform  all  of  the  otlier  provi- 
sions of  aald  contract  to  be  compiled  with 
and  performed  by  him,  and  he  would  have 
complied  wUh  and  performed  said  other  pro- 
viedons  of  said  contract  to  be  kept  and  per- 
formed by  him  but  that  aald  Sanmel  H. 
Leathe  fiilled  and  refused  to  comply  with  hln 
part  of  said  omtract  In  this,  to  wit: 

"First  That  he  failed  to  execute  and  de- 
liver to  the  aald  Wolcott  a  mrrantr  deed, 
as  he  had  agreed. 

"Second'  Tlie  said  Leathe  failed  and  re- 
fused to  deliver  to  said  Wolcott,  or  hla  at- 
torneys, abstracts  of  title  showli^c  good  and 
indefeasible  title  to  the  aald  real  estate  de- 
scribed or  any  abstracts  of  title  tliereof  what- 
ever, which  aald  abstracts  of  tifle  said  Wol- 
cott requested  and  demanded  of  aald  Leattae 
January  4,  lOOL 

'Third.  The  said  Leathe  repeatedly  offered 
to  sell  and  sold  said  premises  prior  to  July 
12, 1802,  and  subeequently  sold  and  eonveyed 
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bj  deed  the  eald  property  to  a  grantee  oflier 
thajn  said  Wolcott,  or  any  person  or  persona 
to  whom  he  sold  the  same,  to  wit,  the  Mine 
la  Motte  Lead  ft  Smelting  Company,  a  cor- 
pora tlon. 

■■Plalntur  farther  states  that  on  the  said 
2Sth  day  of  October.  1000,  the  said  Samuel 
H.  Leathe,  by  bis  contract  in  writing  (here- 
with filed  and  marked  'B^blt  B'),  promised 
that,  in  the  erent  ut  the  sale  of  said  property 
desralbed  In  said  contract  with  said  Wolcott 
of  even  date  tbere^tb,  to  or  throngh  said 
Wolcott  or  his  assigns,  for  serrlces  render^ 
ed,  the  receipt  and  value  of  wbl<^  serricee 
were  thereby  adcnowledged,  to  pay  to  said 
Charles  H.  Knlsely.  plaintiff's  intestate,  or 
his  order,  tlie  sum  of  |107,S00  out  of  the  par- 
diase  price  of  said  $850,000;  the  payment  of 
nld  9107,600  to  be  made  by  said  Leathe  to 
said  Knisely  In  four  payments,  the  first  one  of 
137,911.19,  and  three  additional  payments  of 
123,186^  each,  at  such  time  and'place  as  the 
said  Leathe  shonld  receive  the  principal  pay- 
ment on  said  real  estate,  as  per  the  contract 
of  sale  entered  into  by  him  with  the  said 
Charles  C.  Wolcott  of  even  date  therewith, 
deferred  payments  of  said  amount  to  bear 
Interest  at  the  rate  of  6  per  cent,  per  annum, 
the  same  as  the  original  sum  In  said  contract 
of  sale  entered  Into  lietween  said  Leathe  and 
Wolcott 

"Plaintiff  further  states  that  on  the  1st 
day  of  August,  1907,  she  filed  In  the  clerk's 
office  of  this  court  a  petition,  wherein  she 
was  plaintiff,  and  defendant  herein  was  de* 
fendant,  setting  forth  the  same  cause  of  bc> 
tlon  therein  as  is  set  forth  In  the  petition  In 
this  cause  and  sued  oat  process  therein,  on 
wMcdi  petition  a  summons  was  issued  direct- 
ed to  the  sheriff  of  the  city  of  St  Louis, 
who  served  the  same  upon  the  said  defend- 
ant in  said  city  of  St  Louis  on  September 
7,  1907,  to  which  petition  the  defendant  on 
October  7, 1907,  filed  an  answer  in  this  court ; 
ttiat  said  cause  No.  46,873  was  pending  In 
this  court  untU  February  15,  1909,  when 
same  was  called  for  trial  by  the  court  dur- 
ing the  at>Bence  of  plaintiff,  and,  on  motion 
of  defendant's  counsel,  was  dismissed  by  the 
court  for  failure  of  plaintiff  to  prosecute  the 
same;  that  thereafter  plaintiff  filed  a  mo- 
tion in  said  court  to  set  aside  dismissal, 
which  motion  said  court  overruled  March  8, 
1909.  Wherefore  plaintiff  says  that  the  de- 
mand set  forth  in  tbe  petition  herein  was 
leeally  exhibited  against  the  estate  of  said 
Samuel  H.  Leattie,  deceased,  within  one  year 
after  granting  the  fhrst  letters  of  administra- 
tion on  his  estate. 

"Plaintiff  further  states  that  the  original 
petiUou  herein  was  filed  in  said  clerk's  office 
on  March  10,  1909,  and  process  sued  out 
tlierdn  on  which  a  snmmons  was  then  Issued 
and  delivered  to  said  sheriff;  that  the  cause 
of  action  accrued  to  plaintiff  and 

against  tlie  defmdant  who  was  a  re^dent  of 
this  itat«i  prior  to  the  lat  day  of  Jannary, 


1909,  and  that  defteidant  Prtor  to  tbm  flllng 
of  said  original  petition,  departed  from  and 
absented  herself  tills  state  continuoosly 
until  the  27tb  day  of  AprU,  1900,  and  there- 
by prevented  tbe  service  of  said,  or  any  oth- 
er, summons  In  this  cause  on  her  biy  said 
sheriff  until  tbe  latter  date 

"PlalnUff  says  that  by  reason  of  the  prem- 
ises aforesaid,  the  estate  of  said  Samuel  H. 
Leathe  is  justly  Indebted  to  plaintiff,  as  ad- 
mlnlstratrlz  of  the  estate  of  Ctiarles  H. 
Knisely.  In  the  sum  of  $107,000,  with  Inter- 
est thereon  at  the  rate  of  6  per  cent  per  an- 
nnm,  as  aforesaid. 

"Wherefore  plaintiff  prays  judgment 
against  tbe  said  defendant  for  the  sum  of 
$107,300,  together  with  interest  and  costs." 

At  the  June  term,  and  on  June  8, 1910,  the 
defendant  filed  her  motion  to  strike  out  all 
that  part  of  the  third  amended  petition  hav- 
ing reference  to  the  suit  -filed  by  plaintiff 
August  L  1907,  on  the  ground  tliat  said  part 
was  irrelevant  that  no  rlfpit  of  action  could 
be  founded  thereon,  and  tliat  it  was  re- 
dundant and  not  proper  matter  to  be  pleaded. 

Afterward  on  tlie  same  date  the  defendant 
filed  a  demurrer  to  all  tlie  third  amended  pe- 
tition not  included  in  the  said  motion  to 
strike  out,  wliich  demurrer,  omitting  venue 
and  signatures,  Is  as  follows: 

"Elizabeth  C.  Knisely,  Admhilstratrlx  of  the 
Estate  of  Charles  H.  Knisely,  Deceased, 
Plaintiff,  V.  Grace  A.  Leathe,  Executrix 
of  the  Estate  of  Samuri  H.  Leathe,  De- 
ceased, Defendant 

"And  now  comes  the  defendant  and  demurs 
to  the  plainttfTs  third  amended  petition,  oth- 
er than  the  parts  thereof  on  page  4,  be- 
ginning with  line  16,  and  on  page  5, -ending 
with  line  6,  which  parts  defendant  has  filed 
a  motion  to  strike  out  And  for  ground  of 
this  demurrer  the  defendant  assigns  that  said 
parts  of  said  petition  not  moved  to  be  strick- 
en out  do  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

"L  That  SBld  parts  of  plaintitrs,  third 
amended  petition  herelu  not  moved  to  be 
stricken  out  show  that  defendant  was  grant- 
ed letters  testamentary,  and  qualified  as 
executrix  of  the  estate  of  said  Samuel  H. 
Leathe,  deceased,  March  20,  1907,  and  duly 
published  notice  thereof,  but  said  part  of 
plaintiff's  third  amended  petition  does  not 
show  that  the  summons  in  this  case  was 
served  on  defendant  within  two  years  from 
March  20,  1907,  as  required  by  section  186 
of  the  Revised  Statutes  of  Missouri  for  1800, 
but  the  return  of  the  sheriff  upon  the  alias 
writ  issued  herein  shows  that  such  service 
was  made  April  27, 1909,  after  the  expiration 
«f  said  two  years;  and  said  parts  of  said 
third  amended  petition  not  so  moved  to  be 
stricken  out  also  fall  to  show  that  plaintiff 
caused  notice  of  her  said  pretended  demand 
to  t>e  served  on  defendant  and  filed,  as  re- 
quired by  section  108  or  212  (HE  said  statute^ 
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within  said  tiro  yean,  or  tbat  plaintiff, 
wltbln  said  two  years,  filed  notice  of  said 
pretended  demand  alleged  In  and  by  said 
third  amended  petition  in  tbe  ofiSce  of  the 
probate  court  of  said  city,  as  required  by 
said  section  212;  wherefore  plaintiff's  said 
pretended  demand  was  barred  after  March 
ao,  1907,  by  the  spedal  limitation  of  two 
yean  fixed  by  section  180  ot  said  statntes, 
when  said  summons  was  served  her^  on 
defendant  April  27,  1909. 

"II.  Said  petition  fails  to  show  tbat  the 
deceased  Samuel  H.  Leathe  received  from 
Charles  C.  Wolcott  any  money  out  of  which 
the  deceased  Charles  H.  Knlsely  was  to  have 
been  paid  part,  accordli^  to  the  terms  of 
his  contract  with  said  Leathe,  so  that  plain- 
tiff's pretended  cause  of  action  herein  for 
damages  for  breach  of  contract  accrued  prior 
to  July  12,  1902,  more  than  five  years  be- 
fore this  suit  was  begun." 

At  the  April  term,  1910,  the  court  made 
the  following  order  In  said  cause: 

"Elizabeth  0.  Knlsely,  Administratrix,  etc., 
T.  Orace  A.  Leathe,  Executrix,  eta 
No.  68,068A. 

"Now,  at  this  day,  the  court;  having  duly 
considered  defendant's  motion  to  strike  out 
part  ot  plalntUTs  >  third  amended  petition, 
heretofore  filed  and  anbmitted  her^,  doth 
order  that  said  motion  b^  and  the  aame  la 
ha^,  nutainsd.  And  the  court,  having 
dnl7  considered  defendant's  demmrrer  to  all 
remaining  parts  of  plaintiff's  third  amended 
petition  iaot  Btrichen  out  on  said  motion), 
heretofore  filed  and  submitted  her^n,  doth 
order  that  said  demurrefi  be,  and  tbe  same  la 
hereby,  sastalned.** 

During  the  same  term  the  plaintiff  filed 
Ita  bill  of  exceptions  to  the  action  of  the 
court-  in  striking  out  part  of  tbe  third 
amoided  petition.  On  the  last-mentioned 
date,  the  plaintiff  declining  to  plead  further, 
the  court  rtodered  judgment  tor  the  defend- 
ant, from  which  this  appeal  Is  taken. 

B.  P.  Johnson,  Edward  C.  Crow,  and  Mor- 
ton Jourdan,  all  of  St  Louis,  for  a^iellant 
A.  ft  J.  F.  Lee,  Charles  M.  Polk,  Luther  Ely 
Smith,  George  W.  Lubke.  and  G^eorge  W. 
Lnbke,  Jr..  all  of  St  Louts,  for  respondent. 
Wllfley,  Wllfley,  Mclntyre  &  Nardln,  of  St 
Louis,  for  Title  Gnarantgr  Trust  Co. 

BROWN,  a  (after  stating  the  facts  as 
above).  [1]  1.  The  respondent's  counsel  say 
in  their  brief  that  neither  the  force  nor  ef- 
fect of  any  provision  of  the  written  contract 
pleaded  as  the  foundation  of  the  action  is  in- 
volved In  this  record.  We  agree  with  them, 
except  in  so  far  as  such  pro\'i8lon  may  have, 
a  bearing  upon  the  questions  raised  by  the 
motion  to  strike  out  and  demurrer  directed 
against  the  third  amended  petition,  and  upon 
which  it  was  held  so  fatally  defective  that 
Jodgmcffit  was  given  to  the  defendant.  While 
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it  is  agreed  tbat  the  demurrer  and  ttw  action 
of  tbe  court  thereon  are  before  this  court  as 
belonging  to  the  record  proper,  respondent 
says  that  neither  the  moUon  nor  the  action 
ot  the  court  in  sustaining  it  Is  here  for  re- 
view, because  .the  exception  tafetti  to  that 
action  was  not  followed  up  1^  a  motion  for 
a  new  trial  in  which  the  same  matter  was 
again  made  the  subject  of  complaint  and  ex- 
ception. If  this  be  tm^  we  take  the  peti- 
tion, with  all  that  portion  covered  by  the  mo- 
tion eliminated,  and  liave  no  power  to  review 
tbe  action  of  the  trial  court  in  so  emascu- 
lating It  la  this  the  condition  of  the  rec- 
ord? The  motion  to  strike  out  covers  that 
part  of  the  petition  which  pleads  tbe  institu- 
tion, pendency,  and  dismissal  of  a  previous 
suit  to  avoid  ttie  bar  of  the  statute  of  limita- 
tions, which  ml^t  otherwise  arise  on  ac- 
count of  delay  in  bringing  tills  action.  The 
demurrer  to  tbe  r«nalnder  is  founded  upon 
two  spedflcations.  The  first  amounts  to  a 
plea  of  tbe  special  llmltatloa  of  two  Tears 
jveseribed  f6r  tlte  exhibition  ot  demands 
agalnat  deceased  pnwma  by  aection  18S,  Ke- 
viaed  Statntea  of  1899,  and  the  other  la  a  like 
plea  of  the  limitation  ot  five  yearn  contained 
In  sectlMi  4,273  of  the  same  revision.  These 
papers  were  filed  on  the  same  day,  were  con- 
sidered together,  and  the  decision  of  the 
court  upon  both  was  Induded  in  a  single  m- 
try.  Botti  togetha  tb^  amounted  to  a  de- 
murrer to  the  petition,  <m  tbe  ground  that  it 
showed  aflSrmatively  upon  its  fhce  that  the 
demand  sued  <m  was  barred  by  these  statutes 
of  llmitatlonB,  of  which  the  defendant  chose 
to  avail  herself  by  demurring  specially  on 
tbat  ground.  Or,  \t  we  choose  to  put  it  the 
other  way,  they  together  constituted  a  motion 
to  strike  out  the  entire  petition,  for  reasons 
of  whidi  the  defendant  could  avail  herself 
or  not,  as  she  choee^  but  which,  If  well  found- 
ed, would  destroy  It  as  the  stateqaent  of  a 
cause  of  action.  Shohoney  v.  Railroad,  223 
Mo.  649,  122  S.  W.  1025;  a.  c.  231  Mo.  131. 
148, 132  S.  W.  1069.  Ann.  Caa.  1912A,  1143.  and 
cases  dted ;  Burrows  v.  McManus,  249  Mo. 
555, 155  S.  W.  403.  It  is  the  hybrid  offspring 
with  which  we  are  concerned,  and  not  the 
arrangement  of  its  parentage.  The  destruc- 
tion of  the  petlti(Ki  upon  which  the  entire 
record  rests  la  the  matter  complained  of,  and 
we  cannot  examine  the  record  proper  without 
taking  cognizance  of  that  fact,  by  whatever 
process  It  may  have  been  accomplished.  The 
propriety  of  the  action  of  the  court  In  sus- 
taining both  the  demurrer  and  the  motion  to 
strike  out  a  part  of  the  petition  is  therefore 
before  us. 

[2}  2.  What  provision  of  the  general  stat- 
ute of  limitations  was  applicable  to  and  ruu' 
ning  against  this  demand  at  the  time  of  Mr. 
Leathe's  death?  The  defendant  elected,  by 
her  demurrer,  to  plead  the  limitation  of  dv? 
years.  "Whenever  the  defense  is  of  the  na- 
ture of  a  special  privilege,  of  which  the  party 
can  only  avail  himself  by  pleading  it;  that 
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lita  Kdeaffli^,  vbeOiflF  by  demnrrer  or  anawa, 
nttst  apedty  the  gronnd  of  his  defense** 
estate  T.  Spencer,  79  Ho.  914),  and,  If  be 
seeks  by  bis  demnner  to  tate  adrantage  of 
tbe  statute  of  limitations,  be  must  plead  the 
Teiy  prorlaton  on  vhlcb  be  depends  (Hnrpby 

De  France,  105  Ho.  68,  62,  15  S.  W.  949, 
16  S.  W.  861;  State  t.  Spencer,  snpra).  In 
this  case  be  pleaded  not  only  Oie  q)ecial  stat- 
ute ItmltlnK  tbe  time  for  the  exhibition  of 
demands  against  tbe  estates  of  deceased  per* 
sons,  but  also  the  five-year  general  limitation. 

[t]  Section  4272.  Rerlsed  Statutes  1889, 
prorldea  that  "an  action  upon  any  writing, 
whether  sealed  or  unsealed,  for  tbe  payment 
of  money  or  property"  may  be  commenced 
within  ten  years.  This  clause  Is  more  expres- 
siTe  In  its  breadth  than  In  Its  length.  It  Is 
attenuated  by  no  qualifying  word,  such  as 
"direct"  or  '*uncoudiUonal,"  but  Includes  every 
action  for  money  or  property  founded  upon  a 
"writing."  The  contingency  upon  which  It 
is  to  be  paid  or  delivered  does  not  enter  Into 
the  construction  of  this  short  and  expressive 
clause.  This  action  is  brought  upon  the  the- 
ory that  It  was  the  duty  of  the  defendant's 
testator,  under  the  provisions  of  the  con- 
tract with  platntifTs  Intestate  pleaded  in  the 
petition,  to  carry  out  the  terms  of  the  con- 
tract of  sale  to  Wolcott,  made  the  same  day, 
and  to  pay  the  sum  sued  for  out  of  tbe  pro- 
ceeds; that,  having  refused  to  do  so,  the 
amount  became  due  and  payable;  and,  al- 
though the  plalntlfTs  Intestate  could  not,  of 
course,  enforce  the  ape<dflc  performance  of 
the  contract  with  Wolcott,  he  stood  In  the 
same  favorable  position  he  would  have  occu- 
pied had  It  been  honestly  perft>rmed  by  the 
testator. 

In  Curtis  V.  Sexton,  201  Mo.  .217,  230,  100 
S.  w.  17,  20,  the  plaintiff  had  purchased  from 
the  defendant's  partnership  an  Interest  In  a 
tract  of  land,  which  the  partners  promised  tn 
writing  that  they  would  at  a  given  date  re- 
purchase. If  the  plaintiff  should  so  desire  and 
request,  at  an  amount  equal  to  all  sums  paid 
hy  him  on  tbe  original  purchase,  with  10  per 
cent  interest.  The  plaintiff  expressed  his 
desire,  and  tendered  a  deed  to  defendant, 
and  reQuested  tbe  payment  of  the  amount 
agreed  on,  which  was  refused,  and  the  plain- 
tiff brought  suit  to  recover  It.  In  holding 
that  tbe  limitation  of  ten  years,  and  not  five, 
applied,  tbe  court  said:  "In  the  case  at  bar 
there  1b  an  express  agreement  to  pay  tbe 
amounts  tbe  plaintiff  paid  on  account  of  hts 
purchase,  and  Interest  thereon ;  tbe  only 
Deoe^ty  for  going  ^yond  the  paper  writing 
to  mabe  out  the  case  Is  to  show  the  perform- 
ance of  the  contract  on  the  part  of  tbe  plain- 
tiff and  the  breach  on  the  part  of  the  defend- 
aot  Tbe  action  Is  founded  on  tbe  written 
contract,  and  Calls  within  the  ten-year  sectttm 
of  the  atatnte  of  limitations." 

We  see  no  difference  In  principle  between 
tile  eaoe  we  are  considering  and  tbe  one  Jnat 
cited.  In  the  latter  the  amount  sued  for  was 


tbe  agreed  pardUM  price  df  fUe  land^  btit 
the  refusal  of  the  d^raidant  to  take  ttie  deed 
when  tmdered  did  not  inc^dice  Uie  plaln< 
tiff's  fight  to  recover  It,  as  if  hla  tender  bad 
been  accepted.  It  makes  no  dlfferene^  bow- 
evev»  wbetber  the  suit  be  In  debt  tor  the 
amount  doe  upon  a  contract,  or  In  coveniimt 
to  recover  nnUqnldated  damages  for  Its 
breadL  Both  are  alike  on  the  contract;  and. 
If  the  contract  Is  "for  tbe  payment  of  money 
or  propw^,"  It  flila  the  reqnlrement  (rf  tbe 
prOTlalon  of  tbe  statate  of  UmitationB  we 
have  quoted.  Tbe  Atllowing  cases  are  more 
or  less  In  point  on  the  same  qnestton:  Rey- 
trarn  r.  Casey,  29  Ho.  129;  Motnnnan  v. 
Sharp,  85  Mo.  283;  Henoch  t.  Obaney,  61 
Mo.  129,  133;  Miner  v.  Howard,  98  Ho. 
App.  669,  67  S.  W.  692,  We  have  no  doabt 
that  the  ten-year  limitation  would  apply  In 
a  suit  of  this  character  brought  on  a  similar 
contract  In  the  lifetime  of  the  party. 

[4]  3.  There  remains,  stripped  of  these  pre- 
liminary matters,  the  Important  question 
presented-  by  this  appeal:  Is  the  demand 
sued  on  barred  by  the  special  limitation  of 
two  years,  in  force  when  the  snit  was  begun? 
The  special  provisions  relating  directiy  to 
that  period  of  limitation  In  case  of  demands 
against  the  estates  of  deceased  persons  are, 
as  they  appear  in  tbe  Revised  Statntee  of 
1909,  as  follows :  Section  190,  relating  to  the 
classlflcation  of  demands,  provides  that  tbe 
fifth  class  shall  consist  of  "al!  demands, 
without  regard  to  quality,  which  shall  be 
legallv  exMHted  against  the  estate  within 
one  year  after  the  granting  of  tbe  first  let- 
ters on  the  estate";  and.  In  the  sixth  class, 
"all  demands  thut  exhibited  after  tiie  end  of 
one  year  and  within  two  years  after  letters 
granted.**  And  section  191  provides  that  "all 
demands  not  thus  exhiMted  In  two  years 
shall  be  forever  barred,"  etc.  By  section  192 
suits  pending  against  tbe  deceased  at  the 
time  of  his  death  are  to  be  considered  as  de- 
mands legaUv  exhibited  from  the  time  of 
tbelr  revivor,  and  by  section  19?  "all  actions 
commenced  against  such  executor  or  admin- 
istrator, after  death  of  the  deceased,  shall 
be  considered  demands  legatty  emkibtted 
against  sucb  estate  from  the  time  of  serving 
the  original  process  on  such  executor  or  ad- 
ministrator." Section  194  provides  that  de- 
mands may  be  exhibited  by  serving  upon  tbe 
executor  or  administrator  a  notice  In  writ- 
ing, stating  the  amount  and  nature  of  the 
claim,  with  a  copy  of  tbe  instrument  of  writ- 
ing or  account  upon  whldi  it  is  founded,  and 
that  such  claim  shall  be  <»>nsldered  legally 
exhibited  from  the  time  of  service  of  sucb 
notice  or  Its  waiver  In  writing;'' and  section 
105  requires  that,  to  avail  himself  of  tluit 
method  of  exhibition,  the  claimant  most  pre- 
sent bis  demand  to  the  court  In  the  manner 
provided  by  law  for  allowance  within  two 
years  after  the  granting  of  letters.  Original- 
ly both  tbe  last  clause  of  section  190  and  al- 
so section  191  contained,  following  the  words 
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'*thtu  exhibited*'*  the  woids  "and  presented 
to  the  oonit  for  allowance"  (R.  S.  188&,  || 
185  and  184),  but  these  were  stricken  out  by 
amendment  In  1899  (Laws  1899,  p.  88).  , 

We  have  glren  the  foregoing  summary  of 
the  several  statutory  provisions  affecting  the 
limitation  of  actions  for  the  establishment 
and  collection  of  demands  against  the  estates 
of  deceased  persons  for  the  purpose  of  show- 
ing that  the  Legislature  has  made  a  plain 
and  deliberate  distinction  between  the  ex- 
hibition of  such  demands  and  their  present- 
ment for  allowance;  that  it  has  emphasized 
this  distinction  by  striking  out  by  amend- 
meat  those  provisions  of  sections  163  and  184 
of  the  Bevlsed  Statutes  of  1889  which  requir- 
ed that  they  must  be  "presented  to  the  court 
for  allowance"  to  stop  the  ronnlug  of  the 
EVecial  statute,  and  also  by  providing  that 
In  certain  Instances  the  demand  may  be  ex- 
hibited at  one  time  and  presented  for  al- 
lowance at  another  and  later  time;  but  In 
every  case  the  course  of  the  statute  is  ar- 
rested by  the  "legal  exhibition"  of  the  de- 
mand- There  ia  no  aveuue  of  escape  from 
the  direct  declaration  of  the  Legislature 
that  on  September  7,  1907.  Uie  date  of  the 
service  of  the  original  process  In  the  first 
suit  brought  by  the  plaintiff  against  the  de- 
fendant, executrix,  on  this  demand,  the  run- 
ning of  the  special  statute  against  It  stopped, 
and  it  was  then  the  duty  of  the  defendant  to 
classify  it  Immediately  in  the  fifth  class,  and 
report  It  to  the  court  in  bis  first  annual  set- 
tlement B.  S.  1909,  i  106.  Up  to  that  time 
two  statutes  of  limitation  were  running  si- 
multaneously against  the  claim— the  general 
and  the  BpedaL  At  the  expiration  of  the 
term  provided  by  either,  the  action  would 
be  barred  aa  to  both.  McKinzle  v.  Hill,  SI 
Mo.  303,  11  Am.  Rep.  4S0.  Comparison  of 
1^  Umpiage  of  these  two  statutes  may  also 
throw  Mune  light  upon  the  legislative  por- 
poee.  The  general  statute  Is  directed  <mly 
against  the  particular  remedy  which  it  la 
Intended  to  exclude.  It  employ  the  time- 
honored  formula  that  a  dvll  action  can  only 
be  commenoed  within  the  time  limited;  that 
Is  to  say,  the  time  is  limited  with  teCwence 
to  the  beginning  of  the  partfamlar  aetton  in 
whldi  the  plea  is  made.  The  apedal  statute 
before  us  provides  ttiat  Qie  demand  shall  be 
barred  against  all  remedy,  unless  it  be  ev- 
Mbtted  within  the  time  Umlted,  thus  neces- 
aarlly  Implying  the  cwrelattTe  proposition 
that  all  remedies  wUl  be  preserved  by  Ite 
exhlblUon  within  tlie  tlma  ^The  defendant, 
on  the  oilier  band,  seems  to  contend  that, 
while  the  ffichlbltton  of  the  demand  Inqwded 
the  running  of  the  spedal  statute  tm  a  time, 
the  ffismlsBol  of  the  suit  swept  away  the  Im- 
pediment, and  the  placid  waters  of  r^>08e 
resumed  thdr  flow,  undisturbed.  Into  l^al 
obllTioo,  She  refers  to  no  statate,  nor  does 
die  dto  any  authority  in  support  of  this  ooa- 
toition.  The  llmltotlMi  depends  entirely  up- 
on the  statute  for  its  extstauek  and  we  have 
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no authority  to  write  lato  It  wbot  Che  Lecls- 

laure  has  left  out 

We  have  already  maitloned  the  fiict  tbat 
the  special  llmitetlon  goes  hand  in  hand  with 
that  imposed  by  the  goieral  stetute.  When 
a  demand  is  barred  by  the  latter.  It  cannot 
be  a  living  one  throuj^  the  former.  McKln- 
zie  r.  Hill,  supra.  Had  this  cause  of  action 
accrued  nine  years  before  the  issue  to  de- 
fendant of  letters  testamentary,  It  would  not 
wait  to  be  barred  by  the  special  statute  in 
two  years,  but  would  come  within  the  bar  of 
the  general  stetute  at  the  end  of  the  first 
year.  Were  suit  brought  during  that  first 
year.  It  would  he  a  perfect  atetutory  exhibi- 
tion of  the  demand,  and  therefore  stop  the 
running  of  the  special  and  general  stetntea 
of  limitation.  The  special  llmitetlon  would 
then  be  out  of  the  case,  the  only  condition 
required  to  prevent  It  from  running  having 
been  fully  performed,  and  it  would  only  re- 
main to  teke  such  steps  that  the  action  al- 
ready [lending  could  be  kept  alive,  or  new 
actions  brought  during  the  period  of  limita- 
tion prescribed  by  the  general  stetute. 

[S]  Should  a  nonsuit  or  dismissal  be  suf- 
fered, the  suit  might  be  renewed  as  provided 
In  section  1900  of  the  Oeneral  Stetutes  of 
1909,  under  the  very  letter  of  which  it  would 
fall.  We  see  no  difference  In  principle  be- 
tween such  a  case  and  this  one.  The  bring- 
ing of  the  suit  and  service  of  the  original 
process  September  7,  1907,  exhibited  the  de- 
mand and  stopped  the  running  of  the  special 
statute.  Tevis  v.  Tevls,  23  Mo.  256;  Farrar 
V.  Comfort,  33  Ho.  44,  66;  Byans  v.  Boogher, 
169  Mo.  673,  684,  69  S.  W.  104a  This  suit 
was  dismissed  during  the  absence  of  plain- 
tiff on  February  6,  1909 ;  a  motion  was  filed 
to  set  aside  the  Judgment  of  'I'ffm^wffT,  and 
overruled  M^rdi  8th;  and  on  Mandt  10, 
1909,  the  petition  in  this  case  was  filed  and 
process  sued  out  thereon,  at  which  time  it 
still  lacked  ten  days  of  b^ng  two  years  since 
the  issue  of  letters  testamentaiy  to  the  de- 
fendant 

The  Oeneral  Code  (B.  &  1908^  i  17B8>  pro- 
vides that:  "Salts  may  be  Instltated  in 
conrte  of  record,  txoeDt  when  the  statnto  law 
of  this  Mate  otherwise  pzo^dn,  •  •  • 
by  filing  In  the  ofitee  of  the  dei^  of  the  pns^ 
er  court  a  petiticu  setting  furUL  the  Kdain- 
tUTs  cause  or  causes  of  octton,  and  the  reme- 
dy sought,  •  *  •  and  suing  out  thereon 
a  writ  <tf  summms.**  So  fo.r  as  the  provi- 
stons  of  onr  general  stetnte  of  limitations  is 
concerned,  Ods  has  always  bAen  ctmsidered 
Boeh  a  commencement  of  on  actltm  as  arrests 
its  mnnliv.  State  ex  ^  v.  Wilson,  216  Mo. 
215,  292,  lU  S.  W.  S48,  and  cases  dted.  In 
this  case,  however,  it  Is  claimed  that  it  is 
otherwise  provided  by  the  statute  fixing  a 
Umltatlot  to  the  presentation  cf  demands 
against  the  estates  of  decedents.  We  have 
already  seen  that  the  provision  lelattag  to 
service  of  snmmona  on  the  executor  or  ad- 
ministrator only  aivUes  to  the  evMMHow  of 
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the  demand,  and  tkt  Own  can  be  bat  one 
exhltiltl<m  of  tbe  aame  demand,  ft  followa 
that  the  present  suit  was  instltnted  In  time 
to  avoid  tbe  bar  of  tbe  apedal  limitation. 

While  the  demnrzer  states  that  the  peti- 
tion does  not  state  a  cause  of  actlcm,  it  ez- 
pressly  places  its  conclusion  on  tbe  groond 
that  the  canae  of  action  appeared,  upon  the 
fkce  of  the  petition,  to  be  barred  by  the 
statute  of  Umltattona.  Bespondait  makes  no 
other  objection  here.  Under  these  drcum- 
stances,  we  have  confined  our  exam1nati<m 
to  the  anestlai  ptearated  to  and  decided  by 
tbe  drcolt  comrt,  and  again  presented  by 
this  appeal,  leaving  all  other  questions  to  be 
decided  as  they  may  hereafter  arise. 

For  ttie  reasons  we  have  stated,  the  Jndg- 
ment  will  be  reversed,  and  tbe  cause  re- 
manded. 

BliAXR,  a,  ooneora. 

PEB  GUBIAM.  The  ftiregoinc  ophdon  by 
BROWN,  a.  Is  a^pted  as  the  «idnlon  <a  the 
court 

X<AMH,  J.,  concurs.  GBATBS,  concoTS 
In  separate  opinion.  In  wMdi  WOODSON,  P. 
J«  and  BOND,  eoncnr. 

QRAYES,  J.  I.  I  concur  In  aU  that  1b 
said  by  onr  learned  Commlasioner  In  this 
case,  except  where  be  says  that  the  respond- 
ent raises  no  other  questions  here  besides 
those  dteposed  of  by  the  opinion,  and  where- 
in he  says  that  all  otber  questions  should 
be  left  to  future  determination.  I  think  there 
ts  another  question  of  vital  Importance  which 
should  be  now  determined  to  the  end  that  this 
case  may  be  properly  tried  when  tried  anew 
below.  Counsel  differ  as  to  the  character  of 
the  instrument  involved  in  this  suit,  and 
even  as  to  the  character  of  the  action.  Coun- 
sel for  plaintiff  contends  that  the  petition  is' 
one  upon  a  contract  to  pay  money,  and  that 
the  amount  to  be  recovered  is  measured  by 
tbe  provisions  in  the  written  inatrument, 
whldi  respondent  in  her  brief,  through  her 
able  counsel,  thxa  denominates  the  cause  of 
action:  "The  purpose  of  both  suits  was  to  es- 
tablish a  pretended  demand  for  damatfet 
against  the  Leathe  estate  for  $107,600,  on  ac- 
count of  services  which  the  deceased  Knlsely 
claims  to  have  rendered  Leathe  In  an  endeav- 
or by  Leathe  to  sell,  for  $850,000,  to  one 
Charles  G.  Wolcott  37,514  acres  of  land 
in  St  Francois  and  Madison  countleB,  Mo., 
known  as  the  Mine  La  Motto  property,  to- 
gether with  the  machinery,  operating  plant, 
and  other  property  thereon  belonging  to  said 
Leathe." 

Thus  it  appears  that  the  theory  of  the  one 
party  Is  that  the  action  Is  one  upon  a  written 
contract  for  the  recovery  of  a  spedfled  sum, 
stated  In  the  contract,  whilst  the  theory  of 
the  other  ts  that  tbe  petition  states  only 
an  action  for  damagea.  In  tiie  one  Instance 


the  contract  would  ba  the  ray  basis  of  Uw 
action,  whilst  In  the  other  It  would  be  purely 
evidentiary.  Ag^  In  the  brief  this  di- 
verse oontentton  of  the  parties  is  further  em- 
phasised by  respondent's  counsel.  In  this 
pointed  language:  "(b)  The  demand  of  tbe 
appellant  was  not  founded  upon  a  writing 
sealed  «r  unsealed,  for  the  paym»it  of  money 
or  property,  within  the  meaning  of  the  gen- 
oal  statute  of  limitation  of  ten  years  (R. 
S.  1909,  i  1888),  but  was  a  demand  for  dam- 
ages to  which  the  written  contract  was  an  In- 
cident and  waa  therefore  governed  by  the 
five-year  limitation  (B.  S.  1909.  I  1889).  and 
tbe  demurrer  to  aroellant's  third  amended  pe- 
tlflon  was  therefore  also  rightfully  sustained 
on  Uut  ground.  The  demand  waa  barred  by 
tbe  flva-year  limitation  before  tbe  first  suit 
was  brought  August  1,  1907.  Leathe's  wri^ 
ten  contract  with  Knlsely  promised  tbe  latr 
ter  for  bis  services  the  9107,500  in  install- 
ments "out  of  th»  purchase  price"  of  the 
property  "at  sucib  time  and  place  as  the  said 
Leathe  diould  receive  the  principal  pay- 
ment on  said  real  estate"  from  Wolcott 
But  Leathe  never  received  any  purchase 
money  from  Wolcott ;  and,  if  Leathe  wrong- 
fully refused  to  perform  lila  contract  with 
Wolcott,  the  latter's  action  at  law  could  only 
have  been  one  for  unliquidated  damages  for 
sndi  breach,  to  wbldt  the  five-year  limita- 
tion would  have  ai^Ued.  Knlsely's  demand 
under  these  conditions  waa  not  greater  than 
Wolcott's.  Tbey  were  analogous.*' 

We  should  not  leave  this  case  In  this  kind 
of  a  turmoil  upon  a  retrial  thereof  nisi.  Not 
only  Is  this  diverse  contention  squarely  sug- 
gested and  argued  in  the  briefs  here,  but  It 
was  likewise  argued  In  the  very  demurrer 
which  was  sustained  by  the  lower  court  In 
that  demurrer  it  Is  said:  "Said  petition  falls 
to  show  that  the  deceased  Samuel  >H.  Leathe 
received  •  *  *  any  money  out  of  which 
the  deceased  Charles  H.  Knlsely  was  to  have 
been  paid  part,  according  to  the  terms  of  his. 
contract  with  said  Leathe,  so  that  plalntlfTs 
pretended  cause  of  action  herein  ft)r  damages 
toT  breach  of  contract  accrued  prior  to  Ju- 
ly 12,  1902,  more  than  five  years  before  this 
suit  was  b^un." 

Whilst  It  Is  true  that  this  second  point  of 
the  demurrer  says  something  as  to  the  five- 
year  statute  of  limitations,  yet  It  Is  further 
true  that  It  urges  that  the  petltlou  falls  to 
state  a  cause  of  action,  because  It  falls  to 
state  that  Leathe  ever  received  any  money 
from  Wolcott  It  is  dear  that  counsel  for  re- 
spondent were  urging  that  plaintiff  could  not 
recover  because  there  hsd  been  no  money  paid 
by  Wolcott  to  Leathe.  So  that;  from  all  stand- 
points, the  character  of  this  written  Instru- 
ment between  Leathe  and  Knlsely  is  a  vital 
question  here,  in  view  of  the  fact  that  this 
case  must  go  back  for  trial  below.  Not  only 
so,  but  the  very  character  of  the  suit  is  chal- 
lenged, and,  the  court  below  having  sustained 
the  demurrer  as  a  whole,  we  must  take  the 
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view  hen  tliat  Uie  trial  oonrt  stood  vlCh 
reqKmdent  ninn  these  ocmtenttonB  as  to  tbe 
chuacter  of  the  sntt  and  the  diaracter  ot  the 
contract  Hie  could  not  have  sustslned  the 
second  grocmd  of  demurrer  as  he  did  without 
saying  that  the  written  contract  was  not  one 
"for  the  payment  of  money  or  propertyt"  or 
without  saying  that  the  suit  was  not  upon  the 
written  contract,  but  was  one  for  damages  of 
which  the  written  contract  might  he  purely 
erldentlaiy'  So  that  throni^xmt  this  record 
these  questionB  bristle  aa  big  u  life,  and 
they  should  be  determined  at  this  trial,  to 
the  end  that  anotiier  appeal  to  determine 
them  may  be  averted.  We  are  of  opiidon 
that  the  demurrer  was  Improperly  soBtainM 
upon  any  theory  of  the  case,  and  aball  pro- 
eeed  to  discuss  the  Character  of  tUs  peti- 
tion and  the  contract  upon  which  we  think 
the  cause  of  action  is  baaed. 

[(]  II.  This  action  is  <me  upon  the  con- 
tract for  Uie  money  mmtioned  therelni  and 
iH>t  an  action  for  damages  fbr  the  breacb  of 
thecontraet  It  Is  clearthat  tba  petltlim pro- 
ceeds upon  fliat  theory.  Eliminating  from 
the  petition  matters  rtiattre  to  the  statutes 
of  limitations  and  flie  status  of  the  parties 
plaintiff  and  defendant  It  reads: 

"Plaintiff,  fbr  her  cause  ot  action  i^lnst 
defendant^  states  that  on  the  2501  day  of 
October,  1900^  said  Samnel  H.  Leathe  and  one 
CSbarles  C.  Wolcott  made  and  altered  into  a 
contract  in  wrillng  of  that  date  (a  copy  of 
which  is  herewith  filed  and  marked  *Bzblblt 
A,'  wherein  and  whereby  Ote  said  Samuel 
H.  Leathe,  in  oonslderatton  of  the  sum  of  $1 
to  him  paid  by  said  Wolcott,  agreed  to  and 
did  seU  to  said  Wolcott,  for  the  sum  of 
¥850,000^  certsln  lands  situate  In  Qie  coun- 
ties of  St  Francois  and  Madison,  in  the  state 
of  Missouri,  containing  87^14  acres,  and  be- 
ing known  as  the  Mine  La  Motte  and  other 
lands  of  the  said  Samnel  H.  Leathe,  par- 
ticularly described  therein,  b^fether  wlOi  all 
machinery,  operathig  plant  and  personal 
'property  liien  and  thereon  belon^ng  to  the 
said  Samuel  H.  Leathe;  that  In  and  by  said 
contract  said  sum  of  f860,000  was  made 
payable  as  follows:  1300,000  in  cash,  as  soon 
as  the  report  of  the  engineer  of  said  Wolcott 
upon  said  lands  was  completed,  and  abstracts 
of  title  to  said  property  examined  by  the  at- 
torneys of  said  Wolcott  and  deed  ddivered 
and  possession  of  said  property  given  to  said 
Wolcott  one-third  of  the  remainder  on  or  be- 
fore one  year  from  the  date  of  the  delivery  of 
title  and  possession  of  said  property  to  him, 
and  one-third  In  two  years,  and  one-third  in 
ttiree  years  thereafter ;  that  in  and  by  said 
contract  the  said  Samnel  H.  Leathe  agreed  to 
fizecnto  and  deliver  a  warranty  deed  to  the 
said  Wolcott  of  said  property,  with  abstracts 
of  title  showing  and  conveying  a  good  title  to 
all  of  said  real  estate;  and  It  was  further 
especially  agreed  that  said  grantee,  Wolcot^t 
or  his  attorneys,  should  be  the  sole  Judges  as 
.to  whether  such  abstracts  and  facts  In  re- 
lation thereto  showed  a  good  and  Indefeaair 


ble  tlfie  to  said  lands  in  wM  grantor,  Samu- 
el H.  Leathe,  said  deferred  payments  to  be 
secured  by  a  tmst  deed  on  said  property, 
and  notes  to  hear  interest  at  the  rate  of  6 
per  cent  per  annum  from  their  date,  and 
that  said  Wolcott  should  have  a  reasonable 
time  before  making  said  first  payment  to  have 
said  lands  surveyed,  maps  made  thereof,  and 
also  to  have  hla  engineers  to  make  a  full  mud 
complete  examination  and  report  upon  the 
property ;  sudi  examinatlim  to  b^Eln  not  lat- 
er than  December  1, 1900. 

"Plaintiff  further  states  that  tlw  said 
Charles  O.  Wolcott  caused  his  engineer  to  be- 
gin such  examination  of  said  priverty  prior 
to  said  DeoMnber  1, 1900,  and  that  said  Wol- 
cott at  all  times  ready,  aUe,  and  willing 
to  comi^  with  and  perform  all  of  the  otiier 
provisions  ot  said  contract  to  be  complied 
with  and  performed  by  him,  and  he  would 
have  complied  with  and  performed  said  other 
proviidons  of  said  contract  to  be  k^t  and 
performed  by  him  but  t^t  said  Samnel  H. 
liOath  tailed  and  refused  to  oomidy  wldi  hie 
part  of  said  contract  In  this,  to  wit: 

"First  That  be  Called  to  ezeraite  and  de- 
liver to  Um  said  Wolcott  a  wananty  deed, 
as  he  had  agreed. 

"Second.  The  said  Leatlie  filled  and  re- 
fused to  deUvor  to  Said  Wolcott  or  his  attor- 
neys, abstracto  ot  title  sbowtog  good  and 
Indefeasible  title  to  the  said  real  estate  de- 
scribed or  any  abstracto  of  title  thereof  what- 
ever, whidi  said  abstracts  of  title  said  Wol- 
cott requested  and  demanded  of  said  Leathe 
January  4,  1901. 

"Third.  The  said  Leathe  repeatedly  oSer- 
ed  to  sell  and  sold  said  premises  prtor  to 
July  12, 190%  and  subsequently  sold  and  con- 
veyed by  deed  the  said  property  to  a  grantee 
other  than  said  Wolcott  or  any  person  or 
persons  to  whom  he  sold  the  same,  to  wit, 
the  Mine  La  Motte  Lead  &  Smelting  Compa- 
ny, a  corporaticm. 

"PlaintUt  further  stotes  that  on  the  said 
2Sth  day  of  October,  1900,  the  said  Samuti 
H.  Leathe  by  his  contract  In  wrlthig  (here- 
with filed  and  marked  'Exhibit  B*),  promised 
that  In  the  event  of  the  sale  of  said  property 
described  in  said  contract  with  said  WoIeoU 
of  evot  date  therewith,  to  or  through  said 
Wolcott  or  bis  assigns,  for  services  rendered, 
the  receipt  and  value  of  which  services  were 
therein  acknowledged,  to  pay  to  said  CSiarles 
H.  Enlsely,  plalntltrs  Intestol^  or  his  order, 
the  sum  of  (107,600  out  of  the  pnrdiase  inice 
of  said  f8S0,000;  the  payment  of  said  $10T,- 
GOO  to  be  made  by  said  Iieathe  to  said  Knlse- 
ly  In  four  payments,  the  first  one  of  $37,941.- 
19,  and  three  additional  payments  of  $23,- 
186.27  each,  at  such  time  and  place  as  the 
said  Leathe  should  receive  the  ifftndpal  pay- 
ment on  said  real  estate,  as  per  the  contract 
of  sale  altered  into  by  him  with  the  said 
C^iarles  C  Wolcott  of  even  date  therewith, 
deferred  paymeuto  of  said  amount  to  bear  in- 
terest at  the  rate  of  6  per  cent  per  annum, 
the  sanle  as  the  original  snm  in  said  contract 
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ot  sale  entered  Into  between  Mid  Leattie  and 
Wolcott   ♦   •  • 

"Plaintlfl  says  tbat  by  leawm  ot  the  prem* 
Ises  aforeeald,  the  estate  of  eald'  Samuel  H. 
Leathe  Is  Jiutly  Indited  to  plaintiff,  as  ad* 
mlnlstratrlx  of  the  estate  of  CSiarles  H. 
Knlaely,  In  the  snm  of  9107,600,  with  Interest 
therefoi  at  the  rate  of  6  per  cent  per  anmun, 
as  aforesaid. 

"Wherefore  plaintiff  prays  judgment 
against  the  said  defendant  for  the  som  of 
$107,000,  together  wltii  Interest  and  costs." 

A  Btndy  of  tbe  for^jolng  petition  shows 
that  the  plaintiff  is  Bolng  upon  the  ctmtraet 
of  Lea  the  with  Knisely  for  the  money  t3mre> 
In  agreed  to  be  paid,  and  not  otherwise.  The 
pleading  of  Qie  Leathe-Wolcott  contract  was 
for^tbe  pnrpose  of  showing  that  Ijeathe  had 
setnaUy  sold  the  proper^  to  Woloott,  and 
had  actually  accepted  the  pardiaser  found 
by  Ktalsely,  and  for  that  reason  tlie  commis- 
sion mentioned  in  the  LeatheSnisely  agree- 
ment bad  been.  In  fact  and  In  law,  earned. 
The  pleading  of  the  other  extrlndc  focts 
was  bat  to  diow  that  the  money  was  doe  at 
the  date  bt  the  demand  or  salt 

[7]  The  petition  proceeds  upon  the  theory, 
and  rightly  so,  ttiat,  if  Wolcott  purchased 
the  property,  and  a  completion  of  ttiat  pnr- 
cbase  by  excbange  of  deeds  and  trust  deeds 
was  preraited  by  the  aet  (tf  LeattKb  thtti  the 
money  mentioned  In  the  Leattae-Knisely  con- 
tract at  once  became  due,  and  this;  tot^  with- 
out reference  to  tbe  paymoit  of  any  money 
by  Wolcott;  in  other  words,  that  Leathe 
could  not  wlllfuUy  refuse  to  enfbrce  the  Wol- 
cott contract,  and  thereby  defeat  tbe  promise 
to  pay  made  in  the  Knlaely  contract  It  fol- 
lows that  counsel  for  respondent  are  In  error 
when  they  Insist  that  the  action  Is  one  sonnd- 
li^  In  damages  for  a  breach  of  contract.  It 
also  follows  that  the  ctrcnlt  court  was  In  bp- 
tot  If  it  followed  tibia  bait  of  counsel's  mind. 
It  Is  further  true  that  the  court  was  In  error 
in  sustaining  the  record  ground  of  the  de- 
murrer, that  the  petition  stated  no  cause  of 
action  wltbont  tb»  allegation  that  0ie  mon^ 
bad  been  ^d  by  Wolcott  That  one  baring 
an  enforceable  contract  of  sale  with  anothw 
person,  induced  and  procured  by  an  agent, 
caniwt  defeat  the  agent's  commission  by  re- 
fusing to  mforoe  the  contract  is  well-settled 
law.  His  refusal  to  carry  out  the  ctmtract 
or.  In  the  event  he  himself  has  signed  die  con- 
tract of  sale  with  the  purchaser,  his  refusal 
to  afterwards  enforce  such  contract  renders 
him  liable  for  commission  In  snm  agreed 
upon. 

Thus  In  Roche  t.  Smith,  176  Mass.  loc.  dt 
S07,  58  N.  E.'l63.  01  B.  A.  610,  79  Am. 
St  Rep.  346,  Is  It  said:  '*Where  the  broker 
is  employed  to  get  a  customs  to  boy  and  pay 
for  hia  prlndpal's  land,  and  It  turns  out  that 
the  customer  Is  not  able  to  pay  for  tbe  land, 
it  is  settled  that  his  Inabllltr  to  do  so  does 
not  deprlte  the  brokw  of  his  commission, 
provided  the  principal  made  a  ralld  and  blnd- 
liV  agreement  for  the  sale  of  the  land  with 


I  the  customer  produced  by  Ute  broker.  Ward 
T.  Cobb,  148  Mass.  OIB  [20  N.  B.  174. 12  Am. 
St  Bep.  687];  Bumbam  t.  Upton,  174  Mass. 
408,  409  [54  N.  EL  87S].  The  grounds  on 
which  this  is  settled  Is  that,  by  entnlng  hito 
a  ralld  contract  with  Qie  customer  produced 
by  the  broker,  the  jnlndpal  aco^tta  the  cus- 
toma  as  able,  read^,  and  willing  to  buy  tiie 
land  and  pay  for  It  In  such  a  case  the  de- 
cision would  hare  to  be  the  oQier  way,  were 
it  not  that,  by  mterlng  Into  the  contract  witii 
him,  the  principal  accepts  the  customer  pro- 
duced by  the  broker;  whattlie  tnoker  is  em- 
ployed to  do  la  to  produce  a  customer  who  will 
buy  and  pay  for  his  prlndpars  land.  Fltsvat- 
rl^  V.  Gtlson,  176  Mass.  477  [67  N.  B.  1000]. 
If  it  turns  out  that  the  customer  produced 
by  the  broker  Is  not  able  to  pay,  and  does 
not  pay,  for  the  land,  the  broker  has  not  per- 
formed his  duty,  and  has  not  earned  his  com* 
mission;  and  it  is  only  because  the  prlndpal 
accepts  the  customer  by  entering  into  a  raUd 
contract  with  him  tbat  It  is  held  in  cases  like 
Ward  T.  Cobb  tbat  the  bnAer  lias  earned  Iiia 
commission.  Cc^eman  t.  Meade,  13  Bush 
(Ky.)  868:  Donohue  t.  Flanagau  (City  Ot  N. 
T.)  0  N.  T.  Sopp.  278 ;  Francis  t.  Baker,  46 
Minn.  88  [47  N.  W.  462];  Wray  r.  Oarpenter, 
10GOIO.271  E27Pac;248,26Am.  St  Rep,  266]; 
lAckwood  T.  Balsey,  41  Ban.  166  ^  Paa 
OS];  Springer  t.  Orr,  82  111.  App.  668.  TbB 
law  Is  settled  in  otber  Jnrisdlcttons  In  ac> 
cordance  with  Ward  t.  Oobb,  148  Mass.  618 
[20  N.  R  174,  12  Am.  St  Bep.  687].  See 
rrands  t.  Baker,  46  Minn.  88  [4  N.  W.  4621; 
Wray  v.  Carpenter,  16  <Mo.  ^  [27  FUc.  248, 
26  Am.  St  Bep.  265];  Lore  t.  MUler,  68 
Ind.  294  [21  Am.  Bep.  1921.  And  generally 
that  a  broker  makes  out  a  case  for  a  com- 
misdon  earned  by  proving  a  contract  made. 
See  Cook  t.  Fiske^  12  Gray  (Mass.)  401; 
Bloe  T.  Bfayo,  107  Mass.  560;- Keys  t.  Jdin* 
son,  68  Pa.  42 ;  Veazle  v.  Parker,  72  Me.  44S; 
Oonkling  t.  Krakauer,  70  To.  786,  789  [11 
8.  W.  IIT]." 

In  the  later  case  of  Johnson  Holland, 
211  Mass.  loc;  dt  864.  97  N.  B.  766,  the  sama 
court  says:  "Tbe  defttidaufa  testator  hav- 
ing accepted  the  proposed  purchaser  by  en- 
tering into  the  written  ctmtract  at  sale  with 
bim,  it  was  pot  necessary  tox  the  plalntUEs 
to  prove  at  the  trial  that  the  purdiasw  was 
able,  ready,  and  willing.  Whoi  the  valid 
written  contract  was  executed  0«i  oommts- 
don  of  the  plaintiffs  was  earned.  Bocbe  v. 
Smith,  176  Mass.  606,  607  [68  N.  B.  162,  01 
L.  R.  A.  610,  79  Am.  St  R^.  345],  and  cases 
dted.  Tbe  plaintiffs  were  not  obliged  to  go 
further.** 

In  this  states  Smith,  P.  J.,  In  Wright  ft  Or^ 
risen  v.  Brown,  68  Mo.  App.  loc.  dt  688, 
am<mg  other  tUngs,  said:  "And  when  the 
purchaser  is  accepted  and  the  contract  ex- 
ecuted, the  ^indpal  cannot  be  heard  to  say, 
when  the  agent  calls  on  bim  for  compensa- 
tion, that:  'You  did  not  produce  a  purcbas- 
er  who  was  flnandally  able  to  perform  the 
contract  and  respond  In  damage^  in  the  case 
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of  nonperformanoe  by  him,  and  therefore  T 
owe  you  nothing  for  yonr  serrloes.* "  The 
same  doctrine  Is  approved  by  Johnson,  3^ 
in  the  more  recent  case  Olade  t.  Mining  Co., 
129  Mo.  App.  loc.  clt  455.  107  S.  W.  1002. 

For  a  long  line  of  antborltieB  from  all 
parts  of  the  United  States,  along  the  same 
line,  see  brief  of  appellant  The  doctrine 
bears  the  impress  of  reason.  The  agent 
brings  to  the  seller  a  purchaser.  The  seller 
does  not  have  to  accept  any  kind  of  a  pur- 
chaser, but  be  may  do  so. '  The  seller  can 
size  np  the  purchaser  and  either  accept  or 
reject  blm.  If  he  accepts  him,  he  at  once  be- 
comes liable  to  the  real  estate  agent  who  pro- 
duced the  customer,  although  the  purchaser 
may  not  afterwards  meet  the  expectations  of 
the  seller.  The  fact,  if  it  be  a  fact,  as  al- 
leged in  the  petition,  that  Leathe  accepted 
Wolcott  as  a  purchaser  by  entering  into  a 
contract  of  sale  with  him,  if  he  did  enter  into 
such  contract,  would  render  Leathe  liable 
to  Enisely  for  the  agreed  commission,  unless 
there  was  some  express  agreement  to  the 
contrary.  As  said,  the  rule  Is  bi^ed  upon  the 
idea  that  the  seller  does  not  have  to  accept 
an  unworthy  or  unreliable  purchaser,  but 
that  he  may  accept  him  if  hci  choose  so  to  do, 
and,  if  he  does  accept  the  purchaser,  the  deal 
betwe^  him  and  his  real  estate  agwt  be- 
comes a  sealed  lock.  The  commlirion  baa 
been  earned,  and  must  be  paid. 

[I]  III.  The  paper  writing  between  Leathe 
and  Wolcott  was  a  sale, of  the  property  to 
Wolcott  by  Leathe.  Such  contract,  omitting 
the  description  of  the  land,  reads: 

"In  consideration  of  one  dollar,  receipt 
whereof  is  hereby  acknowledged,  I  have  this 
day  agreed  to  sell  to  Charles  a  Wolcott, 
party  of  the  second  part,  all  of  the  follow- 
ing described  land,  situated  in  the  countl» 
of  St.  Fraucolff  and  Madison,  in  the  state  of 
Missouri,  containing  thirty-seven  thousand 
five  hundred  and  fourteen  (37,614)  acres,  de- 
scribed as  follows :  ♦  ♦  •  Together  with 
all  machinery,  operating  plant  and  personal 
property  now  thereon,  belonging  to  said  ven- 
dor, for  the  sum  of  eight  hundred  and  fifty 
thousand  ($850,000.00)  dollars,  this  amount 
payable  as  follows:  three  hundred  Uiousand 
dollars  in  cash  as  soon  as  ei^lDeer's  report 
is  completed  upon  the  property  and  abstracts 
of  title  are  examined  by  the  attorneys  of 
the  party  of  the  second  part,  deed  delivered 
and  possession  given;  one-third  of  remainder 
on  or  before  one  year  from  date  of  delivery 
of  title  and  possession,  one-third  In  two 
years,  and  one-third  in  three  years.  Said 
party  of  the  first  part  b^skcb  to  execute  and 
deliver  a  warranty  deed,  with  abstracts  of 
title,  showily  and  conveying  good  title  to 
all  the  real  estate  above  described. 

"It  Is  especially  agreed  that  said  grantee 
or  his  attorn^  shall  be  the  sole  ivAgb  as  to 
whether  such  abstracts  and  facts  in  rela- 
tion thereto  show  a  good  and  indefeasible  ti- 
tle to  said  lands  in  grantor  herein  mentlooed. 
Deferred  payments  to  be  secured  1^  a  trust 


deed  on  the  property,  and  notes  to  bear  inter- 
est at  the  rate  of  six  per  cent  (6  per  cent) 
per  annum  from  their  date,  payable  on  or 
before.  It  is  further  agreed  that  the  party 
of  the  second  part  shell  have  a  reasonable 
time  b^ore  making  first  payment  to  have 
lands  surveyed  and  maps  made  of  same,  al- 
so to  have  their  engineer  make  a  full  and 
complete  examination  and  report  upon  the 
property,  such  examination  to  begin  not  later 
than  December  1st 

"A  failure  by  the  party  of  the  second  part 
to  comply  with  the  above  contract  or  to  make 
such  payments  as  they  come  due,  shall  make 
this  contract  null  and  void. 

"Witness  our  hands  this  26th  day  of  Octo- 
ber, 1000. 

"[10-cent  United  States  revenue  stamp  af- 
fixed and  canceled.] 

"[Signed]   S.  H.  Leathe. 
"[Signed]    Cfaariea  C.  Wolcott" 

Wbea  Leathe  signed  this  contract  with 
Wolcott.  if  he  did  sign  it,  his  UabUity  to 
Knisely,  the  procnrii^  agent  became  fixed, 
unless  such  liability  was  defeated  by  some 
express  agreement  to  the  contrary.  And 
this  brings  ns  to  tlie  Knisely  contract  as 
pleaded  and  sued  upon  in  this  case. 

[I]  IV.  The  Knisely  contract  can  well  be 
gatha«d  from  the  pleadings  heretofore  set 
out  but  that  there  may  be  no  mlsonder- 
standing,  we  quote  It  thus: 

"In  the  event  of  the  sale  of  the  Mine  La 
Hotte  estate  and  additional  lands  belongiog 
to  me  (described  in  contract  with  Charles  O. 
Wolcott  of  even  date  herewith)  amounting 
in  total  to  87j514  acres,  to  or  through  Charles 
C.  Wolcott  of  New  York  or  his  assigns,  for 
services  rendered,  the  receipt  and  valae  of 
which  are  hereby  adtnowledged,  I  hereby 
promise  and  agree  to  pay  to  Charles  H. 
Knisely,  of  St  Louis,  Missouri,  trustee,  or 
his  order,  the  sum  of  one  hundred  an^  seven 
thousand  five  hundred  ($107,600)  dollars  out 
of  the  purchase  price  of  $8^.000;  the  pay- 
ment of  said  $107,500,  to  be  made  by  me  to 
said  Charles  H.  Knisely,  trustee,  or  his  or- 
der. In  four  payments,  the  first  one  of  $37,- 
941.19,  and  each  of  the  three  additional  pay- 
ments of  $23,186.27  each,  at  such  time  and 
place  as  I  receive  the  principal  payment  for 
said  real  estate  as  per  contract  of  sale  enter- 
ed into  by  me  with  Charles  C  Wolcott  of 
even  date  hercFwltfa;  deterred  payments  of 
the  amount  above  written  to  bear  six  per 
cent  interest  per  annum,  the  same  as  the 
original  principal  mm. 

"Done  at  St  Louis,  Mo.,  this  twenty-fifth 
day  of  October  A.  D.,  1900. 

"S.  H.  Leathe." 

This  contract  at  least  when  coupled  with 
the  allegations  that  Wolcott  or  bis  awrfgn*? 
stood  ready  and  wilUi^  to  perform,  and 
Leathe  refused  and  failed  to  perform  ttie 
Leatbe-Woloott  contract  roidered  Leatbe 
liable  at  once  for  the  full  amount  agreed  to 
be  paid  in  the  Knisely  contract  as  and  <tf  the 
date  of  snch  refusal,  and  tbls  too  In  a  miSt 
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upon  Oe  contract  OnrtiB  Bexton,  am.  Mo. 
ioa  dt  230, 100  8.  W.  20:  In  that  caaa  Yal- 
Uant,  P.  J.,  said:  "In  tbe  earn  at  bar  tbeie 
is  an  express  agreement  to  pay  tbe  amonnta 
tbe  plaintiff  paid  on  account  of  his  pnrcbaae 
and  Interest  tbesecm;  tbe  only  neceastty  tor 
going  beyond  the  paper  writing  to  make  out 
tbe  case  Is  to  show  the  performance  of  the 
contract  on  the  part  of  the  plalntUt  and  the 
breach  on  tbe  part  of  the  defendant  Tbe  ac- 
tion Is  founded  va  the  written  contract  and 
blls  within  tbe  ten-year  section  of  tbe  stat- 
ute of  limitations." 

So  in  tbla  case.  The  action  la  npon  the 
contract,  and,  at  tbe  very  most,  it  is  only  re- 
qnlred  to  go  ontside  of  tbe  contract  to  ahov^ 
that  Wolcott  was  ready  and  willing  to  per- 
form, and  Lea  the  refased  to  perform,  the 
Wolcott-Leathe  contract  In  fact  under  all 
tbe  case  law,  except  that  of  Maryland,  the 
fact  that  Lea  the  accepted  Wolcott  as  a  pnr- 
(4iaBer,  and  be  himself  contracted  with  him 
u  snc^  eliminates  tbe  proof  that  Wolcott 
was  able,  ready,  and  willing  to  perform,  as  is 
indicated  by  tbe  case  quoted  tiom  and  cited 
Bopra.  unless,  of  coarse  some  fraud  was  prac- 
ticed npon  lieatbe  in  reforenee  to  the  con- 
tract 

The  circuit  court  seems  to  bare  so  mlsnn- 
detstood  the  case,  and  tbe  diverse  rlewa  of 
counsel  in  the  brleft  are  snch,  that  tbe  case 
fthotild  not  be  sent  back  without  some  ex- 
pression from  this  court  upon  fbo  aueatlons. 

With  these  added  views,  I  concur. 

WOODSON,  P.  and  BOND,  concur 
fa  these  views. 


CITZ  or  ST.  LOUIS  T.  BABTHEL  et  al. 

i'Saptem  Coort  of  MtHonri.  Division  No.  1. 
April  2,  1914.) 

1.  Fleadihq  (S  86*)— Gorcldsitkvess— Titlb 
or  Drtekdant. 

In  a  nilt  to  condemn  a  strip  of  land  for  a 
street,  an  allegation  in  tbe  petition  that  the  de- 
feadants  were  tbe  owners  of  or  claimed  some 
interest  in  the  several  parts  of  tbe  prcanisea 
therein  described  did  not  estop  the  city  to  gaea- 
tlon  tbe  title  of  a  defendant  to  a  part  of  tbe 
■trip,  as  the  object  of  socb  a  suit  is  not  only  to 
eondemn  tbe  land,  but  to  determine  who  the 
•wnen  are,  wbldh  coold  not  be  done  without 
maUng  all  wbo  claimed  title  or  an  interest  par- 
ties to  tbe  suit 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  81-86 ;  Dec  DiTl  SO.*] 

2.  Dedication  Q  19*)— Acts  Constitutiko— 
Desioivatioh  ht  Maps  ob  Puts. 

Where,  in  a  suit  to  partition  land,  tbe  com- 
miesioners,  as  shown  by  tbeir  report  and  tbe 
accoinpanTing  plats,  laid  out  and  reserved  a 
strip  SO  feet  wide  for  a  street  and  described  tbe 
property  allotted  to  each  heir  as  fronting  on  a 
■treet,  and  not  as  including  any  part  of  tbe 
■trip  80  reserved,  and  the  report  waa  confirmed 
b7  s  judgment  from  which  no  appeal  was  taken, 
and  with  the  attached  plat  on  which  the  city 
engineer  certified  that  the  streets  and  alleys 
represented  thereon  conformed  with  tbe  oflSclal 
dty  plat  on  Blc  tn  Ids  office  wmb  recorded  in  tbe 
eitr  recorder's  oSce,  and  the  various  lots  In  the 
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tract  were  sold  to  varlooa  parties,  wbo  pur- 
chased and  improved  them  on  tbe  understanding 
and  belief  that  the  street  was  a  public  street 
Uiere  was  a  dedication  of  tbe  atrip  aa  a  poblk 
street  whenever  accepted  by  the  dty  by  user 
or  formal  acceptance,  thongb  the  commissioners 
used  the  wor^  "reserved  for  street  purposes" 
instead  of  expressly  stating  that  tbe  strip  waa 
set  aaide  and  dedicated  for  snch  purposes. 

[Bd.  Note.— For  other  ease^  see  Dedicatloa, 
Cent  Dig.  fl  85,  37-47;  De&  Dig.  1  la*] 

Appeal  Irom  St  Looia  Olicnit  Oourt;  Jaxnea 
B.  Witbrow,  Jodgey 

Oondemnatton  mit  by  tbe  Gltr  of  Bt  Louie 
against  Louisa  Bartbel  and  others.  '  rrom 
a  JudgnwDt  in  tvroe  ot  the  dty,  deftaidanta  J. 
B.  Brawner  and  othere  appeat  Affirmed. 

This  suit  was  duly  instltnted  in  tbe  drcnit 
court  of  the  dty  of  St  Louis  to  condemn  cer- 
tain lands  particularly  described  In  tbe  peti- 
tion for  street  pnrposes.  A  trial  was  bad, 
whldi  resulted  la  a  judgment  for  the  dty, 
and  the  defendants  J.  B.  Brawner,  W.  P.  Mc- 
Crory,  and  Anna  M.  Hilton  appealed  tlie 
cause  to  this  court 

The  common  source  of  title,  as  I  gather 
from  the  record,  was  Henry  Elbreder,  who 
owned  the  land  and  died  intestate  in  tbe 
year  1860.  The  street  In  question  waa  Comp- 
ton  avenue,  and  the  strip  of  ground  sought 
to  be  condemned  was  some  seven  blocks  In 
length,  and  among  other  tracts  was  one  30 
feet  wide  and  some  600  feet  in  length,  claim- 
ed by  the  appealing  defendants  as  belonging 
to  them.  Tbe  dty  claims  this  particular  strip 
of  ground  under  a  partition  decree,  dedicating 
it  for  street  pnrposes  in  the  year  1874 ;  while 
appellants  claim  tiuoni^  menu  conveyances 
from  Elbreder. 

Tbe  real  contention  of  the  parties  to  this 
appeal  Is  fairly  well  stated  by  counsel  for  ap- 
pellants tn  the  following  language:  "On 
November  14,  1908,  respondent  filed  tn  the 
court  below  a  petition  for  tbe  condemnation, 
as  a  public  highway  of  respondent  of  the 
west  half  of  Compton  avenue,  as  shown  on 
tbe  Elbreder  partition  plat  and  marked  'Re- 
served' thereon,  and  marked,  'Anna  M,  Hil- 
ton,' as  owner,  pursuant  to  ordinance  on  the 
plat  attached  to  the  report  of  the  commission- 
ers In  tbe  cause,  which  piece  of  land  Is 
80x600  feet  Hie  proceedings  were  regular, 
and  there  la  no  conflict  in  tbe  testimony  or 
evidence  nor  any  objection  to  any  of  the  doca- 
mentary  evidence  that  cballei^es  tbe  suffi- 
ciency of  any  of  It  for  the  purpose  for  whidi 
It  was  Intended,  leaving  only  tbe  proper  con- 
struction of  the  pleadings,  report  of  the  com- 
missioners, and  the  evidence  to  be  passed  on 
by  this  conrt  to  determioe  whether  there  had 
been  a  dedication,  or  an  acceptance  by  re- 
spondent of  tbe  same  if  made,  of  said  land,  aa 
a  public  highway,  either  by  dedication  shown 
by  said  commiaslODers'  plat  or  by  calls  for 
Compton  avenue  as  a  bounding  street  in  con- 
veyances made  by  the  helra." 

As  indicated  by  tlie  fttregoinff  statonent  of 
counsel,  tliere  Is  no  dl^te  as  to  tbe  facts ; 
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and,  since  they  -are  fall7  set  out  by  counsel 
for  respondent  I  wUl  adopt  tbelT  statement  as 
tbe  'statement  of  tlie  caae^  wliicb  Is  as  fol- 
lows: 

"tionunlsBloners  (In  this  solQ  were  duly  ap- 
pointed after  proper  service  upon  oU  partleB 
wlio  owned  or  dalmed  any  interest  In  tbe 
ivoperty,  and  tb^  report,  togetlier  witb 
plats  attacbed  tbereto,  wblcb  wore  famlsbed 
by  the  street  commissioner  of  tbe  dty  of  St 
Louis  under  antborlt^  of  ordinance^  were 
filed  in  tbe  drcnit  court  on  tbe  IStb  day  of 
October,  1909.  Tbe  plat  attadied  to  tbe  re- 
port of  tbe  commlssionerB  In  tUs  condenma- 
tlott  salt  sbows  tbe  foUowlng  sltoation :  Tbat 
Compton  avenue  from  Oravois  avenue  aoatb- 
wardly  to  Osase  street  was  a  public  highway 
in  tbe  dty  of  St  Louis  d  Irregular  width. 
At  some  places  it  was  30  feet  wide ;  at  others 
00  f6et^  wide.  Tbe  purpose  of  this  ordinance, 
as  shown  by  tbe  lAat,  was  to  make  a  street 
witb  uniformly  straight  east  and  west  lines, 
from  Oravois  avenue  to  Osage  street,  60  feet 
wide.  It  diows  that  tbe  center  line  of  the 
proposed  street  was  a  strai^t  line  extending 
from  Oravds  avenue  to  Osage  street,  and 
that  to  make  it  60  feet  wide  through  this  ea- 
tlre  length  In  some  cases  required  the  e<Hi- 
demnatlon  of  SO  teet  westwardly  from  ibis 
center  line,  and  in  some  cases  30  feet  east* 
wardly  from  the  said  line;  at  other  places 
it  Is  already  60  feet  wide.  (Compton  avenue 
is  a  north  and  south  street  The  section  of 
Compton  avenue  induded  within  ordinance 
235G7  from  Oravois  avenue  to  Osage  street  is 
crossed  by  tbe  following  east  and  west  streets 
southwardly  from  Gravols  avenue  in  the  fol- 
lowing order:  Utah  street,  Cherokee  street 
Potomac  street  Miami  street  Winnebago 
street,  Obljutewa  -street  Keokuk  street  and 
Osage  street  As  tbe  exceptions  filed  on  the 
part  of  the  defendant  Hilton  relate  only  to 
property  which  she  claims,  we  shall  describe 
the  blocks  bounded  on  the  north  by  Winneba- 
go, and  on  the  south  by  Chippewa  street  a 
little  more  minutely.  Tbe  plat  appearing  In 
the  appellants'  abstract  sbows  dty  block  1,- 
619,  and  one-half  of  dty  block  1,622.  Tbe 
strip  of  land  shown  on  this  plat  which  Anna 
iS.  Hilton  claims  to  own  In  fee  extends  from 
the  sooth  line  of  Winnebago  street  to  tbe 
north  line  of  Chippewa  street  ft  distance  of 
600  feet  and  has  a  width  of  30  feet  This 
strip  of  land  30  feet  wide  is  the.  western  half 
of  Compton  avenue  as  established  by  ordi- 
nance 23567.  The  eastern  half  of  this  street 
Is  shown  on  this  plat  with  tbe  followli^  no- 
tation (which  is  very  indistinct):  'Heirs  of 
WilUam  B.  Betts,  deceased,  viz.:  Elizabeth 
L.,  William,  Carrie,  Leonard  Betts,  and  Julia 
Parsons,  wife  of  Charles  T.'  This  strip  of 
land  has  the  same  dimensions  as  the  strip  in 
which  appellant  Hilton  dalms  an  interest 
It  is  the  eastern  half  of  the  street  and  ex- 
tends from  Winnebago  southwardly  to  Chip- 
pewa street  Tbe  plat  shows  dty  block  1,619 
as  Elbreder*s  estate  subdivision;  the  plat 
Hbo  n  dty  blodc  1,622  as  Betta"  snbdivisioD. 


Virginia  avenue  bounds  dty  KoA  1,018  on 
tbe  west,  and  Michigan  avenue  bounds  dty 
hlodk  IfiSZ  aa  the  east  Both  Wodu  are  sob- 
divided  in  the  same  manner.  Badi  block  has 
a  fironti^  ct  270  feet  on  the  aouth  line  of 
Winnebago  street  and  270  feet  on  tbe  north 
line  of  Chippewa  street  Bkxft  I4622  baa  a 
fttmtage  of  600  fiset  on  the  west  line  of  Mldi- 
^an  avenue,  and  block  1,019  has  a  frontage 
of  000  feet  on  Virginia  aveiueb  There  are 
12  lots  in  each  block  fronting  on  Oomptoo 
avenue  between  tbe  alley  south  of  Winnebago 
street  and  ttie  alley  north  of  Chippewa  street 
Ttie  lots  in  dty  block  1,619  extend  from  tbe 
vreat  line  of  tbe  property  tn  vtbUSi  the  appel- 
lant ^ton  claims  an  Interest  westwardly 
for  a  distance  of  125  feet  to  an  alley.  Tbe 
lots  In  dty  blotA  1,623  fttmt  upon  tb»  east 
line  of  the  strip  of  land.  In  irtiidi  the  heirs 
of  WUIfam  Betts  claim  an  interest  and  ex- 
tend eastwardly  for  a  distence  of  120  feet 
to  an  alley.  These  24  lots,  12  in  dty  block 
1,619,  and  12  in  dty  block  1,622,  have  no 
outlet,  except  over  the  two  strx^  of  land  In 
wbldi  Hilton  and  Betts  claim  an  interest  In 
dty  block  1.619  tbe  12  lots  fronting  on  tbia 
strip  of  land  daimed  by  Hilton  are  owned 
by  11  separate  and  distinct  proprietors,  and 
if  tbe  contention  of  the  appellant  be  true  that 
the  land  shown  on  tbe  plat  in  tbe  name  of 
Anna  M.  HUton  is  not  a  street  and  that  the 
alley  In  the  rear  shown  In  tbe  name  of  the 
hdrs  of  Elbreder  Is  not  an  alley,  the  present 
owners  of  this  property  have  no  possible 
method  of  getting  to  their  property  except 
over  tibe  property  of  othen. 

"In  the  year  1849  the  east  half  of  tbe 
southwest  quarter  of  hloA  69  of  tbe  com- 
mons of  the  dty  of  St  Louis  was  acquired 
by  Henry  Elbreder  In  a  partition  by  a  par- 
tition deed,  nils  eastern  half  ot  the  south- 
west quarter  of  block  69  comprises  what  la 
shown  by  the  plat  In  tbe  appellant'  abstract 
at  page  10,  as  dty  block  1,619  (which  will  be 
presently  set  out  and  marked  'Exhibit  AO- 
Henry  Elbreder  died  In  1800  and  at  the  time 
of  bis  death  he  was  still  the  owner  of  this 
property,  now  known  as  dty  blodc  1,610.  On 
May  11,  1874,  a  partition  suit  was  instituted 
in  tbe  circuit  court  of  the  dty  of  St  Louis 
for  tbe  partition  of  this  property  among  tbe 
heirs  of  Henry  Elbreder.  Commissioners 
were  duly  appointed  and  returned  Into  court 
their  report  in  tbe  proper  form,  partitioning 
all  of  this  property  on  the  30th  day  of  No- 
vember, 1874.  The  plat  showing  the  method 
of  partition  was  attached  to  said  report 
(which  will  be  set  out  and  marked  'Exhibit 
B"). 

"The  commissioners'  report  in  partition  re- 
dtes  tbat  they  'proceeded  to  view  and  exam- 
ine the  premises,  and  they  thereupon  laid 
them  off  in  blocks  and  lots,  in  compliance 
with  the  manner  of  subdividing  lots  and 
blocks  within  tlie  limits  of  tbe  dty  of  St 
Louis,  and  with  a  view  to  the  future  opening 
and  widening  of  streets  and  alleys,  and  r&- 
a^ved  snffideut  ground  £01  the  purpose  of 
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later  bdns  approi^rlated  to  such  streets  and 
alleys,  all  of  which  will  more  fully  appear 
hereto  attached,'  etc.  The  report  recites  the 
diflerent  lots  assigned  to  the  different  heirs, 
wUA  Is  in  accordance  with  the  dedgnatlons 
made  npon  appellants'  Exhibit  B.  This  plat 
dfflgimto^  vi^lnla  arenu^  which  bounds 
the  proper^  on  the  west,  as  60  feet  wide. 
It  marks  the  eastern  30  feet  of  this  60-foot 
strip  street,  however,  as  *reserred.'  This  30- 
foot  strip  was  a  portion  of  the  property  own- 
ed  Henry  Elbreder.  It  shows  Compton 
avenue  aa  60  feet  wide,  with  the  notation 
on  the  western  30  feet  'reserved.'  .  This  west- 
era  30  feet  was  part  of  the  property  owned 
bf  Henry  Elbreder  included  In  the  partition 
salt  The  plat  shows  Winnebago  street  60 
feet  wide,  with  the  notation  on  the  sotlth  30 
feet  'reserved.*  It  shows  an  east  and  west 
alley  parallel  with  Chippewa  street  and 
northwardly  therefrom  125  feet  This  alley 
is  shown  as  20  feet  wide,  and  extends  en- 
tirely through  this  block  from  Virginia  ave- 
nue to  Compton  avenue.  It  shows  an  east 
and  west  alley  20  feet  wide,  extending  from 
Compton  avenue  to  Virginia  avenue,  said 
all^  being  parallel  with  Winnebago  street 
and  distant  southwardly  therefrom  125  feet 
It  shows  a  north  and  south  alley  extending 
from  the  east  and  west  alley  on  the  north 
to  the  east  and  west  aUey  on  south  through 
this  dty  block.  This  north  and  south  alley 
is  Bbown  on  the  plat  as  20  feet  wide.  The 
plat  also  shows  that  Compton  avenue  ex- 
tends southwardly  from  Chippewa  street,  and 
northwardly  from  Winnebago  street  In  each 
case,  with  the  center  line  coincident  with  the 
center  line  of  Compton  avenue,  marked  on 
the  plat  as  60  feet  wide,  extending  in  front  of 
the  mbreder's  property,  as  shown  by  Exhibit 
B.  This  commissioners'  report  was  confirm- 
ed by  final  judgment  in  the  partition  suit  en- 
toed  on  the  4th  day  of  January,  1875.  The 
proceeding  In  partition,  including  the  report 
of  the  conunlssloners  and  the  plat  attached 
thereto,  was  filed  for  record  In  the  recorder's 
ofilce  on  the  24th  day  of  September,  1875. 
Before  filing  the  same  the  plat  vras  taken  to 
the  dty  ei^neer  of  the  dty  of  St  Louis, 
and  he  certided  that  the  location  of  the 
streets  and  alleys  represented  thereon  was 
in  conformity  with  the  oflBcial  dty  plan  on 
file  in  his  office.  So  that  on  the  24th  day  of 
B^tember,  1875,  after  having  obtained  the 
approval  of  the  dty  engineer  as  to  the  loca- 
tioB  of  streets  and  alleys  designated  on  the 
plat  the  decree  and  the  report  and  plat  of 
the  commissioners  In  the  partition  case  were 
placed  on  record  in  the  recorder's  office  of 
the  dty  of  St  Louis. 

"The  indorsement  of  the  dty  engineer  is  as 
foilowa:  'City  Engineer's  Office,  St  Lonis, 
September  28,  1875.  I  hereby  certify  that 
the  location  of  streets  and  alleys  as  repre- 
sented on  the  above  map  Is  In  conformity 
with  the  official  dty  plan  on  file  in  this  of- 
flce,   Walter  Katte,  City  Engineer.' 

"Ibe  cmniBtaalMiers  In  their  report,  parti- 


tioning the  real  estate  amcmg  the  heirs,  used 
this,  language:  'And  thereupon  they  made 
partition  of  said  lands  In  manner  following, 
that  is  to  say:  To  Catherine  Elbreder,  the 
plaintiff,  they  set  off,  allotted,  and  assigned 
the  following:  Lots  numbered  1,  2,  and  3, 
having  a  front  on  Chippewa  street  of  85 
feet  in  the  a^regate,  by  a  depth  northwardly 
along  Compton  avenue  of  125  feet  to  an  al- 
ley 20  feet  wide  •  •  •  bounded  north  by 
an  alley,  east  by  Compton  avenue,  etc.  To 
Henry  Elbreder  •  *  *  lots  numbered  33, 
34,  35,  and  36.  having  a  front  of  105  feet  on 
Compton  avenue  by  a  depth  westwardly  of 
125  feet  to  an  alley  20  feet  wide,  and  bouud- 
ed  north  by  an  alley  running  east  and  west, 
east  by  Compton  avenue,  •  •  •  west  by 
an  alley  running  north  and  south.  To  There- 
sa, wife  of  Ernst  Relsse  *  *  •  lots  num- 
bered 41,  42,  43,  and  44,  having  a  front  of 
105  feet  on  Compton  avenue  by  a  depth  west- 
wardly of  125  feet  to  an  alley  20  feet  wide, 
and  traunded  *  •  *  east  by  Compton  ave- 
nue, south  by  an  alley  running  east  and  west, 
west  by  an  alley  running  north  and  south. 
To  Oeorge  Elbreder  •  •  *  lots  numbered 
37.  38.  89.  and  40,  having  a  front  of  100  feet 
in  the  aggregate  on  Compton  avenue  by  a 
depth  westwardly  of  125  feet  to  an  alley  20 
feet  wide,  and  bounded  north  by  lot  number 
36,  east  by  Compton  avenue,  south  by  lot 
14,  and  west  by  an  alley.  To  Dorothea  Nle- 
man  *  *  *  lot  32  having  a  front  of  28 
feet  on  Winnebago  street  by  a  depth  south- 
wardly and  along  Compton  avenue  of  125 
feet  to  an  alley  20  feet  wide,  and  Jmunded 
north  by  Winnebago  street,  east  by  Comp- 
ton avenue,  south  by  an  alley.   •   *   *  * 

"The  commissioners  in  partition  throu^- 
out  the  entire  length  of  their  report  describe 
the  property  allotted  to  each  heir  as  front- 
ing upon  a  street  and  extending  to  an  alley. 
The  plat  of  the  commissioners  in  partition 
attached  to  thdr  report  shows  the  same  sit- 
uation. The  plat  does  not  show  that  these 
lots  extend  to  the  center  of  Compton  avenue, 
60  feet  wide;  no  allotment  is  made  to  any 
of  the  heirs  extendlii^  beyond  the  boundaries 
of  the  streets  which  are  shown  on  the  plat 
as  60  feet  wide 

"The  deeds  introdncea  in  evidence  by  re- 
spondent ebow  that  all  of  the  heirs  who  be- 
came the  owners  in  the  fee  of  the  several 
lots  awarded  to  them  in  the  partition  suit 
transferred  said  lots  to  third  parties. 

"On  the  11th  day  of  June,  1877,  Anton  El- 
breder, the  administrator  of  the  estate  of 
Henry  O.  Elbreder,  deceased,  under  an  order 
of  sale  by  the  probate  court,  sold  and  con- 
veyed to  Lonis  Koblby  lots  83,  34,  35,  and 
36,  in  dty  block  1,619,  describing  the  prop- 
erty as  having  'a  front  of  105  feet  on  Comp- 
ton avmne,  by  a  depth  westwardly  of  125 
feet  to  an  alley  •  *  *  bounded  north  by 
an  alley  running  east  and  west;  east  by  . 
Compton  avenue.  *  «  • '  The  deed  also 
redtes:  'All  of  the  aforesaid  lots  are  sit- 
uated in  Sllbredar*a  snbdlvlalon.'   As  to  the 
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power  of  the  administrator  to  sell  said  real 
estate  the  deed  recites:  That,  whereas,  the 
probate  conrt  of  the  county  of  St.  Loula, 
state  of  Missouri,  at  Its  March  term,  1877, 
made  an  order  of  sale  directing  the  admin- 
istrator of  said  estate  of  Henry  B.  Elbreder, 
deceased,  to  sell  certain  real  estate  In  said 
order  of  sale  mentioned,  that  said  adminis- 
trator had  caused  the  real  estate  directed  to 
be  sold  to  be  appraised  by  three  disinter- 
ested householders  of  St  Louis  county,  as 
the  law  directs,  and  also  caused  a  notice  of 
fhe  time,  terms  and  place  of  said  sale  to  be 
published  for  four  weeks  prior  thereto  in  the 
St  Louis  Times,  a  newspaper  printed  in  the 
Bngllsb  langnase  and  published  In  said 
county  of  St  Louis,  MissourL'  This  deed 
was  recorded  in  the  recorder's  office  on  the 
14th  day  of  June,  1877,  In  Book  674,  p.  303L 

"On  the  12th  day  of  January,  1878,  Henry 
Beisse  and  wlf^  by  thdr  trustee,  John  B. 
Wurtzebach,  trustee  under  deed  of  trust,  ex- 
ecuted by  Ernst  Beisse  and  Theresa,  Ms 
wife,  dated  November  10,  1874,  sold  and  con- 
reyed  to  Maria  Lohrmann  the  undivided  six 
twenty-flfthfl  Interest  in,  to  and  out  of  the 
east  half  of  the  southwest  quarter  of  block' 
6B  of  the  commons  of  the  city  of  St  Louis, 
In  ttie  state  of  Missouri*  Tbls  deed,  execut- 
ed by  the  trustee^  recites  that  It  is  executed 
In  pursuance  of  a  trust  imposed  by  a  certain 
deed  of  trust  dated  November  10,  1874. 

"Maria  Lohrmann,  the  grantee  in  the  deed 
last  above  mentioned,  conveyed  to  Jacob  En- 
gasser,  by  deed  dated  S^tember  13,  1883, 
lots  41,  42,  48,  and  44,  in  dty  block  1,610, 
and  in  said  deed  deecribes  said  lots  as  'hav- 
ing an  aggregate  front  of  106  feet  upon  the 
west  aide  of  proposed  Compton  avenue  by  a 
depth  westwardly  of  125  feet  aud  b^ng 
bounded  west  and  south  by  an  all^,  north  by 
Sutmoeller,  and  east  by  proposed  Compton 
avenue.' 

"On  the  21st  day  of  February,  1883,  George 
Elbreder  and  wife  sold  and  conveyed  to 
John  D.  SutmoeUer  loti  No.  37  and  38,  In 
dty  block  1,610,  and  described  said  lots  as 
'having  an  aggregate  front  of  50  feet  on  the 
west  line  of  Compton  avenue,  by  a  depth 
westwardly  of  120  feet  to  an  alley,  and  be- 
ing bounded  east  by  Compton  avenue,  west 
by  an  all^,  south  by  Elbreder  and  north  by 
Kohlby.' 

"By  a  deed  of  trust  dated  April  6,  1883, 
George  Elbreder  and  wife  sold  and  conveyed 
to  John  D.  SutmoeUer  lots  39  and  40,  In  dty 
block  1,619,  and  described  said  lots  as  'hav- 
ing a  front  of  50  feet  on  the  west  line  of 
Compton  avenue,  by  a  depth  of  125  feet  to 
an  alley.' 

"On  the  17th  day  of  October,  1885,  Dorothy 
Sanders,  formerly  Dorothea  Niemann,  then 
the  wife  of  William  L.  Sanders,  and  Wil- 
liam L.,  her  husband,  sold  and  conveyed  to 
Margaretta  Niemann,  lot  No.  32,  In  dty  block 
1,610,  whldi  had  been  allotted  to  Dorothea 
Niemann  by  the  commlsslonera  In  partittfrn. 


and  in  ssid  deed  described  said  lot  as  having 
*a  front  of  28  feet  on  the  south  line  of  Win- 
nebago street  by  a  depth  southwardly  and 
along  Compton  avoiiie  of  125  feet  to  an  al- 
ley 20  feet  wide,  and  bounded  ninth  by  Wln< 
nebago  street,  east  by  Compton  avenue,  sooth 
by  the  alley  aforesaid,'  etc 

"On  the  17th  day  of  September,  1887, 
George  Elbreder,  executor  of  the  estate  of 
Catharine  Elbreder,  deceased,  by  order  of 
probate  court  of  the  dty  of  St  Louis  entered 
at  the  Jnne  term,  1887,  sold  and  conveyed 
to  William  Sanders  all  the  right  title,  and 
interest  of  Gattiarlne  Elbreder,  deceased.  In 
and  to  lots  1,  2,  and  S,  in  dty  block  1,610, 
and  In  said  deed  described  the  lots  as  hav- 
ing ap  aggregate  front  of  85  feet  on  the 
north  line  of  Chippewa  street  and  125  feet  on 
ComptMi  aveun& 

"It  will  be  seen  from  the  extracts  that  in 
all  these  deeds  executed  by  the  owners  who 
acquired  title  in  the  partition  suit,  fhs  lots 
conv^ed  w«e  designated  as  fronting  upon 
streets  and  extending  to  alleys.  All  of  these 
lots  In  dty  block,  1,610  have^  since  the  date 
of  said  deeds,  been  transferred  by  mesne 
conveyances  to  the  parties  now  owning  tliem, 
as  shown  by  the' plat  attaclied  to  the  com- 
missioners* report  In  this  condemnation  suit 

"Hie  appellants  have  introduced  In  evi- 
dence certain  condemnation  proceedings 
bearing  upon  the  question  of  res  adjudlcata. 
The  first  proceeding  is  the  case  of  the  01^ 
of  St  Louis  V.  J.  Oliver.  The  OUver  suit 
was  a  suit  in  condemnation  for  the  opening 
of  Winnebago  street  ftom  Nebraska  avenue 
to  Louisiana  avenue.  This  sedion  of  Win- 
nebago street;  to  be  <^pened  under  this  pro- 
ceeding, extended  several  blocks  east  and 
west  Final  Judgment  In  this  cause  was  en- 
tered on  February  9,  1895.  The  appellants' 
record  in  this  case  does  not  show  what  the 
issues  were  In  the  Oliver  Case;  ndther  are 
the  pleadings  set  out  nor  any  of  the  evi- 
dence or  the  Judgment  of  the  court.  The 
appellants'  record,  so  far  as  the  OUver  Case 
Is  concerned,  shows  only  a  suit  In  condem- 
nation; that  a  commissioners'  report  was 
filed  In  the  cause,  and  allowance  was  made  of 
$480  In  favor  of  one  J.  Oliver  for  the  taking 
of  a  parcel  of  land  30  by  330  feet  along  tbe 
north  Bide  of  the  Elbreder  subdivision,  for 
use  of  Winnebago  street  as  a  public  high- 
way, and  that  this  report  was  confirmed  by 
the  Judgment  of  the  drcult  court  which  es- 
tablished said  Winnebago  street  as  a  public 
highway  on  the  condition  of  the  payment  or 
the  tender  of  damages  assessed  by  the  com- 
missioners. The  record  does  not  show  that 
an  appropriation  ordinance  was  ever  passed, 
or  that  the  dty  ever  took  advantage  of  this 
Judgment  by  paying  the  damages.  It  does 
show,  however,  that  the  parcel  which  the  ap- 
pellants are  dalmlng  was  taken  for  Winne- 
bago street  end  upon  the  taking  of  which 
they  base  the  question  of  res  adjudlcata,  was 
a  separate  and  distinct  parcel  of  land  from 
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tbe  parcel  luTolved  In  tbia  appeal,  whldi  Is 
30  by  000  feet 

"The  next  proceeding  la  the  eaae  of  the 
City  of  St  Louis  T.  Rankin.  This  was  a  pro- 
ceeding to  open  Gompton  avenue.  Final  jndg- 
ment  in  the  Rankin  Case  was  entered  on  the 
28Ui  day  of  July,  1897.  Appellants'  abstract 
shows  that  after  the  Judgment  in  the  Bankln 
Case  no  approprlatloa  ordinance  was  ever 
passed  to  take  advantage  of  the  same,  and 
that  therefore  the  Judgment  of  tbe  court 
confirming  the  commissioners'  report  was 
never  made  a  finality  by  the  appropriation 
by  the  city  of  tbe  money  necessary  to  pay 
the  damagea 

**The  next  proceeding  Is  the  case  of  the 
City  of  St  Louis  V.  Elizabeth  Bocka,  for  the 
o[>enlDg  of  Virginia  avenue.  The  appellants' 
record  In  this  case  shows  that  after  the  com- 
mlssioDers*  report  was  filed  on  the  20th  day 
of  April,  1897,  the  cause  was  dismissed  on 
the  5th  day  of  AprU,  1898,  that  final  Judg- 
ment was  not  entered  in  the  Bocka  Case,  and 
that  the  proceeding  was  abandoned  and  dis- 
missed at  the  motion  of  the  plaintiff. 

'"The  next  case  is  the  case  ot  the  City  v. 
Bocka,  filed  on  the  5th  day  of  June,  1904, 
for  the  opening  of  Virginia  avenue.  The 
record  of  this  proceeding  shows  that  the  com- 
missioners' report  was  filed  on  the  2d  day  of 
October,  1905;  that  tbe  commissioners  found 
in  this  case  that  the  damage  for  the  strip  of 
land  taken  for  Virginia  avenue,  on  the  west 
side  of  tbe  Elbreder  subdivision,  was  $1,  but 
the  proceeding  was  dismissed  on  motion  of 
defendants  In  this  cause.  This  was  done  un- 
doubtedly on  account  of  the  fact  that  the 
charter  provides  that  no  suit  shall  be  brought 
for  10  years  for  the  condemnation  of  the 
same  property  after  a  commissioners'  report 
has  been  filed  In  the  case,  and  the  record 
shows  that  this  second  Bocka  suit  was  filed 
^  years  after  the  first  suit  had  been  dis- 
posed of. 

"The  next  proceeding  is  the  case  of  the 
aty  T.  Bocka  for  the  opening  of  Virginia 
avenoe.  Tbe  petition  In  this  case  was  filed 
on  November  16,  1908.  Tbe  commissioners 
assessed  the  damages  to  tbe  property,  In 
which  Anna  iL  HUton  claimed  an  Interest  at 
the  time  at  the  sum  of  ¥2,728.  The  record 
shows  that  final  Judgment  was  entered  In  this 
cause  confirming  the  report  of  the  commls- 
skmers,  but  that  this  Judgment  was  entered 
after  the  hearing  of  the  appellants'  excep- 
tions In  this  cause,  and  it  Is,  therefore,  not  a 
part  of  this  record.  We  might  state,  how- 
erer,  since  this  has  been  Incorporated  in  the 
record,  that  in  that  case  an  assessment 
against  the  dty  of  $1  was  made  by  the  com- 
mlsslonaB.  All  the  rest  of  the  damages  were 
aawBsed  against  private  property.  The  dty 
filed  exceptions  to  the  commissioners'  report 
OD  the  ground  that  the  allowance  of  $2,728  to 
Hilton  was  Improper,  as  the  land  was  already 
a  pobUc  highway,  and  had  a  trial  on  these 
•salons.  At  tho  trial  of  these  exceptions 


fbe  appellants  in  this  canse  took  Uie  position 
that  the  dty  had  no  right  to  exc^  tm  ac< 
count  of  the  fact  that  only  $1  had  bem  as- 
sessed against  the  dty,  and  tendered  the  fl 
so  assessed  to  the  dty,  and  the  drcnlt  court 
took  the  view  tliat  the  dty  bad  no  right  to 
except  and  dismissed  its  exc^>tlon&  This 
case  not  only  shows  that  the  dty  of  St  Lonls 
did  not  acquiesce  in  the  finding  of  the  com- 
mlssloners,  but  that  it  excepted  and  attempt- 
ed to  have  tbe  commissioners'  report  set 
aside,  but  owing  to  the  legal  proposition 
raised  by  these  appellants,  tbe  court  found 
that  the  dty  was  not  Injured  by  the  report 
because  only  $1  bad  been  assessed  against 
tbe  public  generally,  and  that  the  dty  had  no 
right  to  except." 

The  following  Is  a  plat  of  the  property  In 
question: 

Exhibit  b 
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B.  P.  Johnson,  of  St  Louis,  for  appellants. 
William  B.  Balrd  and  Elmer  Bl  Pearcy,  both 
of  St  Louis,  for  respondent 

WOODSON,  P.  J.  (after  stating  the  facU 
as  above).  I.  There  are  but  two  questions  of 
law  presented  by  tbls  appeal,  namely:  First 
is  the  dty  estopped  by  the  pleading  from 
questioning  tbe  title  of  appellants  to  tbe 
property  in  question;  and,  second,  did  the 
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pairtltlon  decree  mmtloned  In  the  evidence 
amoant  to  a  dedication  of  said  strip  ot  ground 
to  tbe  city  for  street  purposes?  We  will  dis- 
pose of  ttiese  qaestloas  in  tlie  order  stated. 

[1]  Attending  the  first:  The  petition  in 
this  cose,  In  substance,  stated  that  the  de- 
foidants  named  in  the  caption  of  the  peti- 
tion were  the  owners,  respectirely,  of  the 
several  parts  of  the  premises  therein  describ- 
ed, or  that  tbey  claimed  some  interest  there- 
in. Counsel  for  appellants,  with  more  plausi- 
bility than  soundness  of  logic,  contends  that 
the  city  by  the  above  charge  solemnly  admit- 
ted by  record  that  the  appealing  defendants 
were  the  owners  of  the  strip  of  ground  In 
controversy,  and  that  it  should  not  now  be 
heard  to  contradict  the  all^ations  of  the  pe- 
tition. The  very  purpose  of  condemnation 
proceedings  is  to  ascertain  and  acquire  ti- 
tle to  the  land  sought  for  street  purposes, 
and  to  foreclose  all  outstanding  claims  and 
interests  that  are,  or  may  be,  asserted  thereto 
by  others.  If  that  was  not  true,  then  the 
dty,  in  attempting  to  condemn  a  strip  of 
ground  for  street  purposes,  might,  through 
mistake  or  inadvertence,  charge  in  the  peti- 
tion that  John  Jones  owned  the  ground  or 
claimed  some  interest  therein,  and  would 
thereby  be  compelled  to  pay  him  for  the 
game,  when  perhaps  the  evidence  might  con- 
clusively abow  that  he  had  no  interest  In  it 
whatever.  The  suit  is  one  of  inquiry  as  to 
who  the  owners  of  the  land  are,  as  well  as  to 
condemn  it  for  public  purposes,  which  could 
not  be  done  without  all  those  who  claimed  ti- 
tle or  interest  therein  are  made  parties  to 
the  suit.  This  Is  done  as  a  matter  of  pre- 
caution so  that  when  a  street  is  opened  and 
improved  It  will  become  a  public  highway 
for  various  kinda  of  traffic,  the  means  of  In- 
gress and  egress  to  and  from  the  adjacent 
property,  and  make  certain  the  right  of  the 
city  to  improve  tbe  same  and  guarantee  to 
the  contractors  the  i>ayment  of  the  tax  bills 
Issued  to  them  for  the  improTements  made. 
This  litigation  conclusively  shows  that  tbe 
appealing  defendants  are  claiming  title  to 
this  ground,  and  the  wisdom  of  the  dty  In 
making  them  parties  defendanta  These 
views  are  fully  supported  by  the  case  of 
Moses  V.  City  of  St  Louis,  84  Mo.  242.  loc. 
dt  246,  247.  We  are  therefore  of  the  opinion 
that  the  city  was  not  estopped  by  the  peti- 
tion from  challenging  ai^ellants*  title  to 
land. 

[2]  II.  The  second  proposition  most  also  be 
decided  against  the  appellants,  tor  the  rea- 
son that  tbe  report  of  the  commissioners 
made  in  the  partition  suit  mentioned,  accom- 
panied by  the  plats  filed,  show  conclusively 
that  the  west  30  feet  of  Oompton  avenue,  the 
land  in  controversy,  was  laid  out  and  reserv- 
ed, or  dedicated  as  a  public  street  of  the  dty, 
whenever  it  saw  proper  to  aoc^t  the  same, 
either  by  user  or  formal  ace^tance.  The 
parties  to  that  salt  received,  or  at  least  tb«y 
thought  they  received,  fall  and  fidr  otnnpatr 


sation  for  tlie  strip  of  land  In  question,  by 

the  partition  of  the  estate,  by  the  circuit 
court  of  that  county;  otherwise  I  naturally 
presume  that  the  Interested  parties  would 
have  appealed  the  case  to  this  court,  but,  cot 
havlDg  done  so,  tbey  and  their  privies  In 
blood  and  contract  are  firmly  bound  thereby. 
Moreover,  the  city  and  the  various  parties 
who  have  for  all  of  these  years  considered 
and  acted  upon  the  belief  tliat  Compton  ave- 
nue was  a  public  thorougtafare^  and  the  lat- 
ter, having  purchased  pro[>erty  and  improved 
the  same  upon  tbe  understanding  and  belief 
that  it  was  a  public  street,  should  not  be 
prejudiced  by  tbe  failure  of  the  Interested 
parties  to  use  technical  words  in  the  dedi- 
cation of  the  street  The  words  used  clear- 
ly indicate  that  the  strip  of  ground  in  ques- 
tion was  intended  as  a  street,  and  since  alt 
parties  so  considered  it  to  be  such.  It  would 
be  extremely  unjust  at  this  late  date  to  de- 
clare to  tbe  contrary.  I  am  firmly  Impressed 
with  tbe  idea  that  tbe  appellants  are  trying 
to  make  the  city  pay  them  for  this  strip  of 
land,  which  they  never  owned,  upon  tbe  flim- 
sy pretense  that  the  commissioners  who  par- 
titioned the  land  used  the  words  "reserved  for 
street  purposes,"  Instead  of  stattng  that  the 
same  was  set  aside  and  dedicated  therefor. 
There  is  no  Justice  or  eqnlty  in  such  a  con- 
tention. 

Viewing  tbe  case  as  we  do,  we  are  of  the 
opinion  that  tbe  Judgment  of  the  circuit  court 
should  be  affirmed;  and  it  is  so  ordered.  All 
concur. 


ROUBKE  et  al  V.  BOIAflilS  ST.  BT.  00.  et  iL 
(No.  S4a) 

(Supreme  Court  of  Hlasoari.    April  2,  1914. 
Behearing  Denied  April  18^  1814.) 

L  Covets  (S  231*)— Appeu.ats  Jubxsdichov 
—Statute. 

Const.  Amend.  18S4,  |  8,  giving  the  Legis- 
lature  power  to  increase  or  diminish  the  pe- 
cmiiary  limits  of  the  jurisdiction  of  the  Coarts 
of  Appeals,  did  not  anthorize  tbe  Legislature  to 
amend  Rev.  St  1909,  S  39S7,  which  set  such 
limits  by  adding,  by  Laws  1911,  p.  190,  a  pro- 
viso that  the  Supreme  Court  shonld  retain  jn- 
risdiction  in  aoty  case  pending  in  which  it  had 
made  any  declsioo  or  rollng. 

[Ed.  Note.— For  other  cases,  see  Coarts, 
Cent.  Dig.  Jl  487,  401,  644,  646-048,  600^  662- 
6S8,  661;  D^.  Dig.  f  281*} 

2.  ComrS  (I  231*)— AFPEXJ.ATK  JiTBXBDicnoir 
— SlTPBEHS  COUSr— OOITBTITTmOHAL  PBOW- 
BXON. 

The  effect  of  Const  Amend.  188^  ereatms 
tbe  Kansas  Gitr  Court  of  Appeals  and  audior- 

izing  the  creation  of  another,  section  4  of 
which  amendment  provided  that  the  powert, 
jurisdiction,  etc,  of  the  St  Louis  Coort  ot  Ap- 

geals,  which  had  been  created  to  Const  art 
,  §  12,  should  apply  to  the  new  Courts  of  Ap- 
peals, and  section  5  of  v^icb  granted  to  tbe 
Supreme  Court  exclusive  appellate  jurisdiction 
of  all  causes  other  than  those  within  the  juris- 
diction of  the  Courts  of  Appeals,  and  provided 
for  direct  appeals  to  that  coart  was  to  givs 
the  Supreme  Court  exclusive  and  direct  power 
to  review  all  cases  from  which  appeals  might 


*For  other  omm  m*  sum  topla  and  sflotlon  NUHBBR  In  DM.  Dig.  A  Am.  Dig.  K«r-No.  SeriM  A  R«p*r  Indexw 
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bare  been  taken  to  It  from  the  St  Louis 
Conrt  of  Appeals,  by  ConBt  art.  6,  {  12. 

LGd.  Note.— For  otber  casea,  see  CourtB,  CeoL 
Dis.  H  4S7.  491.  644,  64(1-648,  600,  60^-^09, 
m-,  Sec  Dig.  i  SSI?} 

8.  CO0BIB  (I  2S1*)— Apfellatx  JuBisDicnon 

—POWKB  OF  LEQIBLATUBE. 

Smce  the  appellate  jurisdictioii  of  the  Sn- 
preme  and  appellate  courts  is  constitutional, 
tiie  Legidfttare  can  alter  tbat  Jnriidiction  only 
as  permitted  ity  the  ConstltutiML 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  Sf  487,  491.  644.  646-«48k  600,  652- 
659,  661:  Dec.  Dig.  }  231.*] 
4  CouBTB  (I  231*)— Appellate  Jdeisdiction 

— SuPBEJtt  COUBT— CONBTITUTIONAiaTT  OF 

Btatutk. 

The  fact  that  ReT.  SL  1909,  8  3937,  requir- 
ed the  transfer  to  the  Court  of  Appeals  of 
cases  pending  in  the  Supreme  Court,  but  not 
submitted,  and  which  were  below  the  new  pecu- 
niary Hmit  thereby  fixed,  and  that  the  courts 
bad  obeyed  such  proTiaion,  does  not  show  that 
the  Legislature  had  power  to  classify  cases  for 
Jnrisdictional  purposes,  since  snch  provision 
was  expressly  made  by  Const.  Amend.  1884.  { 
7,  and  was  of  continuing  force. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  Jj  487,  491,  644,  646-648,  650,  652- 
669,  661 :  Dee.  Dig.  S  231.*] 

5.  CODBTO  (i  281*)— RULBB  OF  DKOISION- PBI- 

<n  Obkdxxeick  to  Vncon^ixtdtiorai.  Act. 
The  &ct  that  the  Supreme  Court  had  fol- 
lowed an  unconstitutional  law  prescribing  its 
jurisdiction  does  not  estabUsh  the  validly  of 
such  law. 

{Ed.  Note.~For  other  cases,  see  Courts. 
Cent.  Dig.  iS  4S7.  491.  644,  646-648,  650.  662- 
609,  661;  Dec.  I^ig.  i  281.*] 

&  CouBTS  (I  231*)  — Tauditt— OusemoA- 

The  proTision  of  Rev.  St.  1909,  }  3937,  re- 
quiring the  transfer  to  the  Courts  of  Appeals 
of  "cases  wluch  have  not  been  submitted"  which 
were  below  the  new  jurisdictional  amount  fixed 
for  the  Supreme  Court,  is  not  a  classification  of 
cases  for  jurisdictional  purposes^  but  merely 
fixes  the  time  when  the  Ikw  dividing  the  juria- 
^ction  ahoold  take  effect. 

[Ed.  Note^For  other  cases,  see  Courts. 
Cent  Dig.  It  487.  491,  644.  646-648,  650,  652- 
609,  661;  Dec  Dig.  §  231.^] 

7.  OOTIHTS  (I  231*)— BtJLM  OF  DECISION— Ao- 
nON  OF  INFEBIOR  COUXT. 

The  transfer  by  the  Court  of  Appeals  to 
the  Supreme  Court,  under  the  authori^  of  Rev. 
St  1900,  8  3037,  as  amended  by  Laws  of  1911, 
p.  100,  01  a  case  in  which  the  Supreme  Court 
had  rendered  a  decision  on  a  previous  appeal, 
has  no  persuasive  value  on  the  Supreme  Court 
as  to  the  constitutionality  of  that  amendment, 
siDce  tbat  question  was  one  which  the  Court 
of  Appeals  could  not  consider, 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  «  487,  401,  644,  646-648,  650,  662- 
659,  661 ;  Dec  Dig.  {  231>] 

8.  CotTBTB  (8  SO*)— RULBB  OF  DKCI8I0B— CON- 

stitutionautt  of  Law— Objection  not 

CONSIDEBED  IN  PBEWOUS  DECISION. 

Where  a  prior  decision  as  to  the  vali^^ 
of  an  act  of  the  Ltfislatare  did  not  rule  on,  or 
refer  to,  the  ground  of  attack  made  in  a  subse- 
quent case,  the  former  decision  is  without  au- 
Uiority  in  the  decision  of  the  later  case. 

lEd,  Note-— For  other  cases,  see  Courts, 
Cent  Dig.  H  311,  812;  Dec.  Dig.  i  60.*] 

Lamm,  O.  3.,  and  Brown  and  Farls,  JJ..  dis- 
senting. 

In  Bana  Appeal  from  Circuit  Court,  Jack- 
son County;  Thos.  J.  Seehom,  Judge. 


Action  by  Mamie  F,  Bourke  and  another 
against  the  Holmes  Street  Railway  Company 
and  another.  Judgment  for  the  plaintiffs, 
and  defendants  appealed  to  the  Court  of 
Appeals,  which,  transferred  the  case  to  the 
Supreme  Court  Cause  retransferied  to  the 
Court  of  Appeals. 

Plaintiffs  sued  for  Jnjioies  to  their  proper- 
ty, caoaed  bj  the  bnUdlnS  of  an  electrie  street 
railway,  asking  $35,000  as  damages.  The 
Judgment  was  rendered  tot  defendant,  from 
which  plalnUffs  anwaled  to  this  eovit 
(Rourke  t.  Ballway.  221  U6.  46,  110  S.  W. 
1004,  188  Am.  St  Bep.  468),  where  ttu  Jndff- 
ment  was  reversed,  and  the  cause  remanded. 

Upon  a  retrial,  plalntlffB  bad  Jndgmrat  for 
$0,000  on  October,  1010,  in  tfae  circuit  omrt 
of  Jadtson  county,  fnmi  which  Judgment  de- 
fendant appealed  to  the  gi^nwRif  ijuy  Conrt  of 
AppoOs.  The  case  was  lodged  tiwre  until 
that  court  transferred  it  to  this  court  under 
the  amendmuit  of  aeetl<m  88B7  of  the  Revised 
Statotra  of  1909.  by  the  a<4  of  the  Legislature 
of  March  30, 1911.  Laws  of  1011,  p.  190. 

John  H.  Lucas  and  E.  B.  Morrison,  both  of 
Kansas  City,  for  appellants.  Yates  &  Mastln, 
of  Kansas  City  (Perry  S.  Bader,  of  Jefferson 
City,  of  counsel),  for  respondents. 

BOND,  J.  (after  stating  Uie  facts  as  abov^. 
[1]  The  question  necessarily  arising  upon  tiie 
transfer  of  this  case  to  this  court  1^  the 
Kansas  City  Court  of  Appeals  Is  whetha  the 
attempted  amendment  by  the  Legislature  of 
1911  of  section  8037  of  the  Berlsed  Statutes 
of  1009  Is  constltutionaL  In  order  that  the 
exact  relation  to  each  other  of  the  previous 
act  and  the  proposed  aznendment  may  i^pear, 
we  insert  tbat  act  and  the  proposed  amend- 
ment in  fuU,  with  the  latter  italicized:  "Sec. 
3937.  The  various  Courts  of  Appeals  of  Mis- 
souri shall  have  Jurisdiction  of  appeals  and 
writs  of  error  In  all  cases  where  the  amount 
in  dispute  excduslve  of  costs,  shall  not  exceed 
the  sum  of  seventy-flve  hundred  dollars. 
All  cases  now  pending  In  the  Supreme  Court, 
which  have  not  been  submitted,  and  which 
by  the  provisions  of  this  section  come  with- 
in the  jurisdiction  of  said  Courts  of  Ap- 
peals, shall  be  certified  and  transferred 
to  the  proper  Courts  of  Appeals,  to  be  heard 
and  determined  by  them,  provided,  that 
the  Supreme  Court  shall  retain  and  have 
full  eselu9ive  appellate  furitdiction  in  anv 
case  pending  in  tDhU:h  the  Supreme  Court 
has  made  any  decision  or  ruUng.^' 

It  is  conceded  that  this  case  involves  no 
subject  nor  any  class  of  cases  reviewable  by 
this  court,  unless  appellate  jurisdiction  was 
vested  in  It  by  the  terms  of  the  Italicized  pro- 
viso attempted  to  be  added  to  the  above  sec- 
tion of  the  statute  by  the  Legislature  of  lOlL, 
At  the  time  of  the  judgment  from  which  the 
present  appeal  was  taken,  the  pecuniary  limit 
of  the  jurisdiction  of  this  court  included  all 
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eases  wherein  the  amount  In  dispute,  ex- 
duslre  of  costs,  exceeded  the  sum  of  $7,600^ 
which  was  then  tiie  maximum  of  the  Jurisdic- 
tion of  the  Courts  of  Appeals.  B.  S.  |  S937. 
This  appeal  having  been  taken  to  the  Kansas 
City  Court  of  Appeals  from  Judgment  ren- 
dered within  its  territorial  district,  that 
court  was  veated  yritii  exclusive  appellate 
jurisdiction  of  the  case  under  the  constitu- 
tional grant  (Wilson  v.  Drainage  Dlst,  237 
Bla  loe.  dt  45,  139  a  W.  136;  King's  Lake 
Drainage  ft  Levee  Dlst  v.  Jamison,  176  Mo. 
667,  76  S.  W.  679),  unless  that  power  has  been 
taken  away  by  the  act  of  the  Legislature 
passed  after  the  lodgement  of  the  appeal 
(Laws  1911,  p.  190). 

In  order  to  determine  the  power  of  the 
Legislature  to  alter  the  respective  Jurlsdle- 
tlon  of  the  Supreme  Court  and  the  Courts  of 
Appeals,  It  is  necessary  to  make  a  brief  refer- 
ence to  tbe  provisiODs  of  the  Constitution 
creating  the  Courts  of  Appeals  and  providing 
for  the  distribution  of  the  appellate  Jurisdic- 
tion between  them  and  tbe  Supreme  Coert. 
Tbe  CoDstltntlon  of  1876  established  tbe  first 
Court  of  Appeals  (St.  Louis),  and  gave  It 
territorial  Jurisdiction  over  that  city  and 
four  adjoining  counties,  with  a  right  to  re- 
view by  appeals  and  writs  of  error  taken 
from  all  Judgments  rendered  within  that  dis- 
trict, and  provided  that  such  review  should 
be  final  in  aU  cases  except  tbe  following, 
as  to  each  of  which  an  appeal  or  writ  of 
error  would  lie  from  the  decision  of  the  St. 
Louis  Court  of  Appeals  to  this  court  The 
cases  thus  excepted  were,  to  wit:  (1)  AU 
cases  where  tbe  amount  in  dispute,  exclusive 
of  costs,  exceeds  the  sum  of  two  thousand 
five  bundred  dollars;  (2)  In  all  cases  Involv- 
ing tbe  construction  of  the  Constitution  of  tbe 
United  States  and  this  state;  (3)  in  all  cases 
where  the  validity  of  a  treaty  or  statute  of 
or  authority  exercised  under  the  United 
States  is  drawn  In  the  question;  (4)  In  cases 
involving  the  construction  of  the  revenue 
laws  of  this  state,  or  the  title  to  any  ofiBce 
under  this  state;  (6)  in  cases  involving  the 
title  to  real  estate;  (6)  in  cases  where  a 
county  or  other  political  subdivision  of  the 
state  or  any  state  ofDcer  Is  a  party;  (7)  and 
In  all  c&Bea  of  felony.  Const  of  1876,  art  6, 
112. 

While  this  plan  sifted  out  all  cases  of 
whidi  the  St.  Louis  Court  of  Appeals  bad  the 
power  of  final  review.  It  left  the  remainder 
subject  to  be  prolonged  by  the  appeals  to  that 
court  and  afterwards  to  a  final  review  in  this 
court  To  avoid  tbls  delay  and  to  provide 
other  Courts  of  Appeals  with  aggregate  ter- 
ritorial Jurisdiction  coextensive  with  tbe 
state,  and  to  relieve  the  crowded  docket  of 
this  court,  a  consUtutlonal  amendment  was 
submitted  to  the  pei^le  and  adopted  in  No- 
vember, 1884.  ^e  objects  had  In  view  by 
that  amendment  where  cairled  out  by  the  es- 
tablishing of  the  Kansas  City  Court  of  Ap- 
pei^  which  was  granted  emuatve  Jorisdlo- 
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tlon  Identical  as  to  nAJeeti  and  umnxnts 
wlUi  that  given  to  the  St  LouIb  Oourt  of  Ap- 
peals, and  a  division  between  them  of  the  «i- 
tire  territory  of  the  state.  Tbo  amendment 
also  provided  for  the  estaUlBOilng  ot  anotbn 
Court  of  Appeals  by  the  General  A8B«nbIy. 
and  vested  it  with  authority  to  make  an  allot- 
ment of  territorial  jurisdiction  for  such  court 
by  tbe  dianglng  of  tlM  Undta  of  the  terri- 
torial Jurisdiction  of  the  Oourta  of  Appeals 
then  established,  and  also  gave  the  General 
Assembly  power,  to  wit,  "to  Increase  or  di- 
minish the  pecuniary  limit  of  the  Jurisdiction 
of  the  Courts  of  Appeals;  to  provide  for  the 
transfer  of  cases  from  one  Court  of  Appeals 
to  another  Court  of  Appeals;  to  provide  for 
the  transfer  of  cases  fn>m  a  Court  of  Appeals 
to  tbe  Supreme  Court  and  to  provide  for  the 
hearing  and  determination  of  such  cases  1^ 
the  courts  to  which  they  may  be  transferred." 
Amendment  of  1884,  |  3. 

[2]  Tbe  amendment  further  provided,  witb 
reference  to  the  subject-matter  of  appellate 
Jurisdiction  In  tbe  Courts  of  Appeals,  that 
the  provisions  of  tbe  Constitution  concern- 
ing "tbe  powers,  the  Jurisdiction  and  pro- 
ceedings of  the  St  Louis  Court  of  Appeals, 
should  apply  to  the  Kansas  City  Court  of 
Appeals  and  to  such  additional  Courts  of 
Appeals  when  created."  Amendment  of  18S1, 
{  4.  Tbe  amendment  of  1884  then  in  express 
terms  granted  exclusive  appellate  jurisdic- 
tion of  all  other  causes  than  those  within 
tbe  Jurisdiction  of  the  Courts  of  Appeals  to 
the  Supreme  Court  and  provided  for  direct 
appeals  and  writs  of  error  to  that  court 
Amendment  of  1884,  {  6.  The  effect  of  this 
constitutional  provision  was  to  give  the  Su- 
preme Court  exclusive  and  direct  power  of 
review  of  all  classes  of  cases  mentioned 
above,  arising  in  any  part  of  the  state  from 
which  an  appeal  might  hare  b^n  taken  to 
It  from  the  decision  of  the  St  Louis  Court 
of  Appeals,  nnder  section  12,  art  6,  of  tbe 
Constitution  of  1875.  Steffen  v.  C!Ity  of  St 
Louis,  135  Mo.  44,  36  S.  W,  31;  State  ex 
reL  V.  Smith,  131  Mo.  176.  33  &  W.  U; 
State  ex  nl.  t.  Norton!,  201  Mo.  1,  88  8.  W. 
554. 

[S]  The  only  power  given  by  the  amend- 
ment of  1884  to  future  Legislatures  to  change 
or  alter  the  express  allotment  by  the  Con- 
stitution of  the  appellate  Jnrisdiction  be- 
tween this  court  and  the  Courts  of  Appeals 
Is  contained  In  the  following  terms:  "To  in- 
crease or  diminish  the  pecuniary  limit  of 
the  furiadlction  of  the  Oourtg  of  Appeal*." 
Tbere  Is  not  another  line  or  word  or  syllable 
In  the  amendment  of  1884  which  gives  any 
other  authority  to  any  Legislature  to  alter, 
change,  or  reclassify  any  of  the  subjects  of 
appellate  jurisdiction  specified  and  granted 
to  this  court  and  to  the  three  Courts  of  Ap- 
peals. In  the  performance  of  tbls  single 
function,  the  Legislature  is  a  constitutional 
agent  with  limited  and  defined  authority. 
Within  tbe  exerdse  of  tbe  powor  glvMk  to  it. 
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Its  action  has  all  the  force  of  a  constitution- 
al grant,  but  anything  done  by  It  outside  of 
that  authority  is  void,  and  without  any  bind- 
ing force  on  any  one.  What  the  Constitu- 
tion designed  was  to  give  the  Legislature 
power  to  change  the  boundary  of  jurisdic- 
tion between  this  court  and  Courts  of  Ap- 
peals^ so  far  as  It  was  divided  by  the  amount 
In  dispute  in  any  case,  by  sliding-  the  scale 
op  or  down;  for  it  was  reasonably  antici- 
pated by  the  framera  of  the  Constitution  that 
the  growth  and  derelopment  of  the  state 
would  make  it  proper  to  enlarge  the  pecun- 
iary boundary  of  the  Courts  of  Appeals  or  to 
adjust  the  scale  so  that  a  proper  proportion 
of  Jurisdiction,  dependent  on  amount  should 
be  Tested  In  each  of  the  two  appellate  sys- 
tems. The  framers  of  the  Constitution  rec- 
ognized that  the  act  permitted  to  be  done  by 
the  Legislature  would  necessarily  affect  the 
right  of  review  on  the  part  of  the  Supreme 
Court,  as  well  as  the  Courts  of  Appeals,  or 
all  cases  where  the  appellate  Jurisdiction  was 
hinged  solely  on  the  question  of  amount  in 
dispute,  and  they  were  willing  to  intrust  to 
the  Legislature  the  fixing  of  the  spedflc  sum 
which  should  divide  the  Jorisdlctlon  as  to 
all  eases  dependent  on  It.  But  the  provision 
of  the  Constltatlon  went  no  further.  It  no 
iirare  gave  the  L^slatore  power  to  snbdl- 
vlde  or  classify  the  body  of  liUgaUon  thus 
dl^ded  and  to  tranOGer  such  subdivisions 
from  one  court  to  another  than  It  ^ve  to  it 
the  right  to  transfer  to  this  court  the  par- 
ticular causes  of  acttons  on  bills  and  notes, 
on  open  account)^  for  equitable  relief,  to  es- 
tablish trusts  in  personal  property,  or  for 
torts;  all  of  whldi  would  embrace  under 
their  respective  beads  homogeneous  elements, 
and  would  afford  a  more  natural  clasidflca- 
tlon  than  the  artificial  one  attempted  to  be 
formed  out  of  the  heterogeneous  list  of  cases, 
wher^  this  court  might  have  made  some 
prior  ruling  or  decision  either  by  original 
writs  or  on  appeals.  The  only  constitutional 
way  In  which  the  Legislature  can  deal  with 
aof  of  these  distinct  and  separable  causes  of 
action  Is  by  doing  the  particular  thing  dele- 
gated to  it,  the  doing  of  which  would  neces- 
sarily, at  one  and  the  same  time,  affect  all 
said  classes.  If  any  other  view  could  be 
maintained,  then  it  must  logically  follow  that 
subsequent  Legislatures  at  different  times 
Blight  insert  various  provisos  In  an  existing 
statute  fixing  the  pecuniary  limit  of  Jurisdic- 
tion to  the  effect  that  such  statute  should 
Dot  apply  to  certain  of  the  several  classes 
above  mentioned.  If  the  excepted  class  In- 
Tolred  a  dispute,  for  example,  exceeding  f  100 
in  one  case,  f5  in  a  second,  $1,000  In  a 
third,  (250  in  a  fourth,  or  $1  In  actions  of 
tort  But  it  Is  not  conceivable  that  the 
framers  of  the  Constitution  designed  to  put 
It  In  the  power  of  succeeding  Legislatures  to 
accomplish  such  absurd  results  by  varying, 
at  tbelr  caprice,  the  pecuniary  boundary  be- 


tween the  Jurisdiction  of  the  Courts  of  Ap- 
peals and  this  court  as  to  the  class  to  which 
it  should  be  applied.  This  will  be  evident  If 
the  matter  Is  viewed  from  another  stand- 
point Suppose,  Instead  of  inserting  the  pro- 
viso of  1911  In  the  valid  act  which  thereto- 
fore bounded  the  Jurisdiction  of  the  Couita 
of  Appeals  (K.  S.  1909,  §3937),  the  L^slature 
at  that  time  had  ^acted  an  Independent 
law  embodying  the  very  classification  ex- 
pressed by  the  proviso.  Could  there  be  two 
opinions  as  to  the  unconstitutionality  of  such 
an  act?  Would  not  its  very  terms  disclose 
a  classification  of  causes  irretpective  of 
amount  which  were  bodily  transferred  from 
the  Jurisdiction  of  the  Courts  of  Appeals  to 
the  Jurlsdlctloa  of  this  court?  Is  It  posdble 
to  point  to  any  power  given  to  the  Legis- 
lature by  any  provision  of  the  Constitution 
to  enact  such  a  law  altering  the  previous  ap- 
portionment at  Jurisdiction  by  that  Instra* 
ment?  If  not,  then  the  act  would  be  wholly 
void.  But,  If  the  Legislature  would  have  no 
power  to  alter  the  conatitatlonal  grant  of  the 
Jurisdiction  by  sndi  Independent  act,  neces- 
sarily It  would  have  no  poww  to  do  the  same 
thing  under  the  guise  of  a  proviso  embradng 
the  same  dasslflcatlon  of  cases.  What  It 
could  not  do  directly  it  could  not  do  indirect- 
ly. The  Gonstitntlon  having  acted  in  the 
matter  of  separating  the  Jurisdiction  of  the 
systems  of  courts,  the  Legislature  could  not 
thereafter  change  sncta  relations,  except  In 
the  precise  mode  and  for  the  precise  purpose 
pointed  9ut  by  the  Constitution  The  prop- 
osition Is  80  grounded  <m  Elementary  consti- 
tutional principles  as  to  have  the  force  of  an 
axiom.  State  v.  Iron  Mt  By.,  162  S,  W.  149, 
and  cases  dted ;  Redmond  v.  Railway,  225 
Mo.  loc  dt  731,  126  S.  W.  159;  Com.  Tub. 
Hos.  Dlst  V.  Peter,  161  S.  W.  1155.  The  Con- 
stitution gave  the  Legislature  no  power  what- 
ever to  redistribute  the  Jurisdiction  which 
It  had  conferred  upon  the  two  sets  of  courts 
by  reclassifying  or  Inventing  new  classiflca- 
tlons  which  would  subtract  from  the  Jurisdic- 
tion of  one  and  add  to  the  Jurisdiction  of  the 
other.  All  It  permitted  the  Legislature  to 
do  was  to  vary  the  money  measure  of  the 
Jurisdiction  as  to  meet  dianged  conditions. 
In  exercising  that  function,  It  was  competent 
for  the  Legislature  as  it  did  on  two  occa- 
sions, to  raise  the  pecuniary  limit,  and  it 
might  hereafter  lower  that  pecuniary  limit, 
but,  having  done  the  one  or  the  other,  Its 
constitutional  authority  was  functus  officio. 
By  giving  the  Legislature  this  special  and 
particular  authority,  the  Constitution  with- 
held from  it  any  further  power  to  act  In 
the  matter,  and  where,  as  in  the  case  at  bar, 
it  attempted  to  act  by  making  a  new  classifi- 
cation of  subjects,  regardless  of  the  amount 
In  controversy — It  necessarily  Ignored  the 
very  purpose  for  which  it  was  given  power  to 
act  at  all  and  acted  for  another  purpose  (das- 
slflcatlon), which  transcended  the  only  an- 
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Qioritr  wUCb  ttie  Gonstltntion  ga.v4  tt  to  In* 
terCere  at  all  with  its  own  previoiu  action 
in  the  mattw. 

IL  But  we  are  not  left  to  the  condnslon 
as  to  the  limitation  of  the  power  glren  to 
the  Legislature  under  the  terms  In  qaestion, 
dictated  b7  an  analysis  of  th^  Import*  hj 
process  of  reason,  and  bj  fnndammtal  prin- 
ciple of  constltational  constmctlon.  For  this 
court  In  banc  has  directly  adjudged  that  the 
Legislature  can  enact  no  law  touching  the 
Jurisdiction  of  the  Courts  of  Appeals  until 
it  can  point  to  a  spedflc  amendment  In  the 
Constitution;  fbr  the  reason  that  the  Cod- 
stltutlou  has  conferred  that  Jurisdiction,  and 
Its  grant  cannot  be  modified  or  altered  ex- 
cept It  has  given  power  bo  to  do. 

The  Question  involTed  in  these  two  cases 
was  the  power  of  the  Legislature,  after  It 
had  alloted  to  the  three  Courts  of  Appeals 
their  respective  territorial  Jurisdiction,  to 
pass  an  act  whereby  a  case  which  had  arisen 
in  the  territory  of  one  of  the  Courts  of  Ap- 
-peals  could  be  transferred  for  decision  to 
another  Court  of  Appeals.  The  Legislature 
assumed  the  power  to  enact  such  a  law  un- 
der  the  language  of  section  3  of  the  amend- 
ment  of  1884.  That  section  gave  it  power  to 
transfer  causes  from  one  Court  of  Appeals 
to  another,  "and  to  provide  for  the  bearing 
and  determination  of  such  cases  by  the 
courts  to  which  they  may  be  transferred." 
Acting  under  that  authority  the  L^slature 
sent  to  the  Springfield  Court  of  Appeals  the 
case  of  Houts  v.  Jackson,  143  Mo.  App.  584, 
128  S.  W.  231,  which  had  been  tried  at  St. 
Louis,  and  appealed  after  Judgment,  for  $5,038 
to  this  court,  and  by  this  court  transferred 
to  the  St  Louis  Court  of  Appeals,  for  that, 
pending  its  submission  here,  the  Legislature 
had  Increased  the  pecuniary  limit  of  the 
Courts  of  Appeals  to  $7,500,  by  secUon  8937 
of  the  revision  of  1909  (the  very  act  to  which 
the  proviso  under  review  was  added  in  1911). 
Wilson  V.  Drainage  Co.,  237  Mo.  loc  dt  41, 
139  S.  W.  138;  s.  c.  176  Mo.  557,  75  S.  W. 
679.  The  St  Louis  Court  of  Appeals  trans- 
ferred the  case  to  the  Springfield  Court  of 
Appeals,  in  pursuance  of  an  act  of  the  Leg- 
islature of  1909  (Laws  1909,  p.  396)  purpor^ 
Ing  to  authorize  such  transfer.  A  writ  of 
probibltion  was  sued  out  against  the  St 
Louis  Court  of  Appeals  on  the  ground  that 
the  act  authorizing  it  to  transfer  the  cause 
exceeded  the  limit  of  power  given  to  the 
L^lslature  by  the  above-quoted  words  in 
section  8  of  the  amendment  of  1884.  Said 
this  court  in  banc,  In  making  that  writ  per- 
manent: "When  ttie  Constitution  apeaka  on 
a  subject  to  the  extent  It  disposes  of  the 
matter,  it  ends  all  legislation." 

The  court  then  recited  the  history  of  the 
creation  of  the  three  Courts  of  Appeals  and 
the  exclusive  appellate  Jurisdiction  granted 
to  them  by  the  constitutloual  amendment  of 
1884,  and  v^erred  to  the  two  acts  of  the 
LegUtatoze  (lAwa  of  1901,     107;  Laws  of 


<Mo. 

1909,  p.  S98)  whlcb  incfeBsed  the  peeanlaxy 
Undt  ot  the  Jurisdiction  of  said  courts,  and 
IMinted  out  the  oonatitDticnial  aothoxUy  ot 
these  two  acts  eaqpressed  in  section  S  of  the 
amendmoit  of  18S4.  The  o]^on  tbea  took 
up  the  act  In  Judgment,  and  stated  the  argu- 
ment In  its  support  based  on  so  much  of  the 
language  of  section  3  of  the  amendment  of 
1884  as  referred  to  the  transfer  of  causes 
from  one  Court  of  Amteals  to  another,  and 
to  the  prori^on  for  tlieir  determination, 
which  la  auoted  ahov&  To  the  point  that 
those  quoted  words  implied  a  power  in  the 
Legislature  to  confer  Jurisdiction  by  trans- 
ferring a  cause  from  the  territory  of  one 
Court  of  Appeals  to  another,  this  court  said : 
"But  that  is  not  the  language  of  the  Consti- 
tution, nor  Its  meaning.  The  Constitution 
Itself  had  already  declared  the  Jurisdiction 
of  those  courts,  both  as  to  the  amount  in 
dUpute  and  as  to  territory,  and  it  had  ex- 
.pressly  authorized  the  General  Assembly  to 
alter  the  limit  as  to  the  amount  and  to  alter 
the  limits  of  the  districts,  and  that  was  the 
extent  to  which  it  authorized  the  General 
Assembly  to  go  in  changing  the  Jurisdiction." 
(ItaUcs  mine.)  State  v.  Nixon.  232  Mo.  loc 
dt  104,  133  S.  W.  336;  State  t.  mxon,  232 
Mo.  496,  134  S.  W.  538. 

These  two  dedslons  In  banc  settled  the 
principle  that  the  power  given  to  the  Legis- 
lature by  the  terms  of  section  3  of  the  amend- 
ment of  1884  excluded  the  doing  of  any  act 
by  it  which  shall  affect  the  Jurisdiction  con- 
Lerred  by  the  Constitution  in  any  other  way 
than  the  exact  mode  expressed  by  the  words 
of  that  section.  This  principle  of  limitation 
was  applied  by  this  court  in  the  above  cases 
to  an  act  of  the  Legislature  which  sent  a 
case  to  one  Court  of  Appeals  which  had  aris- 
en In  the  territory  which  the  Legislature  had 
allotted  to  another.  But  that  principle  nec- 
essarily applies  with  the  same  constitutional 
force  to  an  act  of  the  Legislature  which  at- 
tempts to  alter  the  Jurisdiction  of  a  class  oC 
cases  vested  in  the  Courts  of  Appeals  by  an 
act  of  the  Legislature  fixing  the  pecuniary 
limit  of  Jurisdiction  with  which  it  vras  held 
to  apply  when  the  Legislature  undertook  to 
transfer  the  causes  in  contravention  of  its 
local  division  of  jurisdiction.  And  this  con- 
clusion i9  eaipre$tly  ruled  in  the  above  ^uoU 
ed  lattffuage  of  this  court  in  banc. 

No  valid  reason  can  be  given  why  the  L^ 
Islature  Is  restricted  by  the  Constitution  in 
one  case,  and  not  in  another.  The  Courts  of 
Appeals  got  their  appellate  Jurisdiction  of 
subjects  or  classes  of  cases  within  certain 
pecuniary  limits,  Just  as  they  got  the  terri- 
torial Jurisdiction  by  the  act  of  the  Legisla- 
ture in  pursuance  of  a  specific  constitutional 
authority.  Amendment  1884,  {  S.  And,  if 
the  L^slature,  after  having  acted  so  as 
to  define  the  Jurisdiction  ot  the  Courts  of 
Appeals  loooUv,  is  without  poww  thereafter 
to  alter  such  Jurisdiction,  then  the  Legisla- 
ture, after  having  defined  the  Jurisdiction  of 
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the  Courts  ot  Appeals  peountortJv,  Is  also 
wlthont  JnriBdiction  thereafter  to  pl(A  out  a 
class  within  that  pecuniary  Umlt,  and  trans- 
fer that  class,  regardless  of  the  amount  In- 
TOlved,  to  the  Supreme  Court  The  prohlbt 
tion  In  each  case  is  that  of  the  Constitution 
against  any  alteration  of  Its  action,  except 
for  the  -very  object  and  in  the  exact  mode 
whidi  the  G<»iBtitatlon  permits  Its  own  grant 
to  be  allMted.  To  mj  mind,  ttds  conelnslcHi 
rests  upon  Inefragable  reason  and  ttn  ac- 
cordant decisions  of  the  court  in  Innc,  and 
upon  elonentary  constitutional  prindliAes. 

The  peculiar  class  of  cases  which  would 
tall  wltbln  the  pnrriew  (tf  the  pxortoo  af- 
fbrds  a  powerful  Inference  that  it  was  one 
of  those  many  instances  where  onr  statute 
books  bare  beeu  littered  witii  legislation  en- 
acted at  personal  request  or  to  embrace  some 
pending  suit  But;  whatever  Inq^red  the 
proTlao  In  question,  it  was  a  clear  violation 
of  tbe  power  to  act  glTen  to  the  Leglslatore 
by  section  S  of  the  amendmrait  of  1884. 
Wherefore  I  see  no  escape  from  the  condn- 
ston  tiiat  the  sole  power  to  review  the  appeal 
takoi  In  tills  cause  Is  constitutionally  lodged 
in  the  Kansas  City  Court  of  Appeals,  to 
which,  after  deciding  the  vnconatltutionallty 
of  the  amendatory  proviso,  the  case  should 
be  sent  for  disposition  on  Its  merits. 

[4]  III.  Neither  Is  it  possible  to  uphold 
the  proviso  under  review  as  legitimate  clasd- 
flcatlon  by  the  Legislature  of  subjects,  the 
Jurisdiction  of  which  it  might  change  from 
the  Courts  of  Appeals  to  this  court  by  call- 
ing attention  to  the  terms  of  the  section  3937 
of  the  revision  of  1909,  which  required  this 
court  to  transfer  to  the  Courts  of  Appeals 
all  cases  pending  here' which  h<id  not  been 
tubmitted  at  the  time  the  act  went  Into  ef- 
fect, and  urging  that  this  court,  by  complying 
with  those  terms  and  similar  ones  in  the 
prerious  act,  has  conceded  the  right  of  the 
Legislature  to  change  the  Jurisdiction  be- 
tween this  court  and  the  Courts  of  Appeals 
by  its  own  classification  of  subjects.  To 
this  notion  it  only  need  be  answered  that  It 
loses  sight  of  the  fact  that  that  classification 
was  made  in  pursuance  of  a  direct  and  ex- 
press cotutituiional  authority.  In  other 
words,  the  Legislature  put  in  Its  general  act 
defining  the  pecuniary  limit  of  Jurisdiction 
DO  classification  of  its  own,  but  only  the 
very  requirements  which  the  Constitution 
Itself  had  lmi>osed  on  this  court,  and  there- 
fore this  court,  In  recognizing  its  duty  to 
send  to  the  Courts  of  Appeals  all  cases  pend- 
ing here  which  had  not  been  submitted  at 
the  Ume  of  tbe  passage  of  the  act  under 
which  they  would  fall  Into  their  Jurisdiction, 
was  only  obeying  the  mandate  of  the  Oon- 
•tltotion,  and  was  not  recognising  any  power 
of  classlflcatlon  In  the  Legislature.  "CbSa  is 
apparent  wluo  It  is  observed  that  the  terms 
of  tbe  act  leferrfaig  to  caae*  not  aulmUteA 
(R.  8.  i  8987)  were  simply  a  rescript  of  tile 
fbllowlng  oonstltatlonal  provisions  (section 


7) :  "Cases  Now  Pending  in  Supreme  Court 
Transferred  to  Kansas  City  Court  of  Ap- 
peal^T-All  cases  which  may  be  pending  In 
the  Supreme  Court  at  tbe  time  of  the  adop- 
tion of  this  amendment,  wMeh  Ttave  not  hem 
8uJ)mitted,  and  which  by  Its  terms  would 
ceme  within  the  territorial  appellate  Juris- 
diction of  the  Kansas  (Sty  Court  of  Appeaii, 
shall  be  certified  and  transferred  to  BuxSi 
court  to  be  heard  and  determined  by  it." 
Section  7,  amendment  of  1884;  Const  1S75, 
art  6,  I  19.    (Italics  mlne^ 

Clearly  this  constitutional  provision  is  of 
continuing  force,  and  governs  the  diivosltlon 
of  cases  not  submitted  when  sntwequent 
changes  were  constitutionally  made  in  the 
relative  Jnrlsdlctlon  of  the  Supreme  Court 
and  the  Courts  of  Appeals.  Under  the  guid- 
ance of,  and  to  effectuate,  this  constitutional 
regulation,  the  Legislature  Inserted  In  its 
general  act  altering  tbe  pecuniary  limit  of 
the  Jurisdiction  of  this  court  and  the  Courts 
of  Appeals  the  provision  requiring  the  trans- 
fer of  cases  according  to  the  standard  fixed 
by  the  act  Hence  Its  observance  by  the 
court  was  only  for  tbe  reason  that  the  Con- 
stitution, not  the  Legislature,  made  It  obliga- 
tory. And  It  has  been  decided  by  this  court 
that  tbe  power  of  the  Legislature  to  pass  any 
act  providing  for  transfers  of  cases  between 
the  Courts  of  Appeals  and  to  the  Supreme 
Court  is  sustainable  solely  on  the  ground  of 
a  specific  authority  so  to  do,  given  by  the 
Constitution.  In  re  Garescbe,  85  Mo.  469; 
affirmed  Schuster  v.  Weiss,  114  Mo.  loc.  dt 
172,  21  S.  W.  438,  19  L.  R.  A.  182. 

[B]  If  it  could  be  held,  therefore  (which 
we  do  not  concede),  that  the  Constitution 
designed  to  regulate  the  transfer  of  cases 
only  to  ono  court  (tbe  Kansas  City  Court  of 
Appeals),  and  did  not  design  that  the  same 
rule  should  govern  transfers  of  cases  sim- 
ilarly situated  to  the  other  Courts  of  Ap- 
peals, then,  under  the  explicit  rulings  of  the 
two  decisions  last  cited,  the  Legislature  had 
no  constitutional  power  to  enact  the  provi- 
sion in  question,  as  far  as  the  St.  Louis  and 
Springfield  Courts  of  Appeals  are  concerned, 
for  they  are  not  vientioned  in  the  act.  And, 
even  if  this  conrt  had  followed  the  act  as  to 
said  courts,  that  would  not  have  supplied 
the  lack  of  constitutional  power  in  the  Leg- 
islature, and  necessari^  would  not  have 
shown  that  the  Legislature  was  making  a  val- 
id clasdflcatlon  of  subjects  of  an>dlate  Juris- 
diction between  this  conrt  and  Qie  Courts 
of  -Appeals  under  any  coiutltutlonal  author- 
ity given  to  it 

It  Is  dear  tluit  no  conclusion  can  be  drawn 
from  the  ^esence  In  tbe  act  of  the  language 
authorizing  the  transfer  <^  cases  "not  sub- 
mitted" at  the  time  of  tbe  fixing  of  the  pe- 
cuniary boundary  of  the  Jurisdiction  of  the 
respective  courts  that  tbe  Legislature  had 
any  constitutional  power  to  put  in  the  same 
act  (by  the  amendment  of  1911),  a  clause 
divesting  the  Courts  of  Appeals  of  tbeir  Juris- 
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diction  of  any  case  wher^  this  court  had 
made  a  previous  mllnK  or  dec^OD.  What 
the  Constitution  intended  and  expressly  pro- 
vided was  that  the  three  Courts  of  Appeals 
should  have  the  same  JurlsdictioD  as  to  sub- 
jects of  review,  exert  the  same  judicial  pow- 
ers, entertain  the  same  proceedings,  and  l>e 
governed  by  the  same  rules;  and  this  pnr- 
irase  is  expressly  set  forth  In  the  words  of  the 
amendment  of  1S84.    Amendment  1884,  S  4. 

[I]  But,  besides  all  this,  there  is  not  even 
an  attempt  at  classification  by  the  use  of 
the  words  "not  submitted."  All  that  was  in- 
tended by  them  was  to  ilx  ilis  time  when  the 
law  dividing  the  jurisdictions  should  take 
effect,  the  purpose  being  to  fix  a  time  before 
the  decision  of  the  cases  to  be  affected;  and 
hence  the  time  adopted  was  a  period  when 
a  decision  had  not  been  made. 

The  whole  effort  to  build  an  argument  of 
power  to  classify,  from  the  use  of  these  terms, 
is  based  on  two  erroneous  assumptions:  First, 
the  assumption  of  a  power  which  did  not  ex- 
ist; second,  the  assumption  of  a  classiflca- 
tion  which  wot  not  made.  From  these  in- 
correct premises  no  correct  conclusion  can  be 
deduced  of  constitutional  power  in  the  Leg- 
islature to  amend  the  act  of  1909  as  attempt- 
ed by  the  proviso  inserted  in  1911. 

[7]  ly.  It  is  hardly  necessary  to  refer  to 
the  suggestion  as  to  the  "persuasiveness"  of 
the  ruling  of  the  Kansas  City  Court  of  Ap- 
peals in  sending  this  case  here  after  the  en- 
actment of  the  proviso  by  the  legislature  of 
1911.  The  Kansas  City  Court  of  Appeals 
had  no  power  to  decide  any  case  "involving 
tlie  construction  of  the  Constitution  of  this 
state."  The  amendatory  act  of  1911  present- 
ed on  Its  t&ce  that  question.  The  Kansas 
City  Court  of  Appeals,  therefore,  with  per- 
fect propriety,  transferred  the  case  to  this 
court,  to  the  end  that  the  constitutionality 
of  the  act  should  be  first  considered  by  the 
only  court  permitted  to  solve  that  question 
under  our  Judicial  system.  The  Kansas  City 
Court  of  Appeals  withheld  any  expression  of 
its  own  views  as  to  the  validity  of  the  act, 
but  read  its  terms  of  attempted  classification 
of  cases  irrespective  of  the  limit  of  its  own 
Jurisdiction,  and  promptly  transmitted  the 
record  to  this  court  as  the  only  authority 
which  could  decide  the  question  presented 
by  the  terms  of  the  act  The  mere  action 
of  sending  to  this  cdnrt  a  case  falling  within 
ttie  letter  of  the  new  act  could  not,  in  the 
nature  of  the  things,  afford  any  greater  pur- 
auasive  authority  for  a  holding  by  us  that 
the  act  was  constitutional  than  we  could 
have  from  a  mece  reaOino  of  the  act  itself. 

[I]  y.  It  ts  finally  suggested  that  tiie  ques- 
tion of  the  constitutionality  of  ttie  proviso 
waa  "settled"  by  the  ruling  of  Curtis  r. 
Sexton,  252  Mo.  221.  169  S.  W.  B12.  A  brief 
reference  to  that  oidnion  will  dCTionstrate 
that  It  made  no  rUUng  whatever  on  the  ground 
of  attack  directed  at  the  act  of  1911  which 
Is  now  called  to  the  attention  of  tblB  court 


The  point  that  the  Legislature  transcended 
the  constitutional  limit  of  Its  power  to  act 
only  on  the  subjects  or  classes  of  the  ai>- 
pellate  Jurisdiction  of  the  Courts  of  Appeals 
so  as  "to  increase  ot  diminish  the  amount" 
upon  which  their  Jurisdiction  was  predicated, 
by  altering  it  with  respect  to  the  entire  sub- 
ject-matter of  that  jurisdiction,  was  not  rais- 
ed, nor  called  to  the  atiention  of  the  court 
nor  passed  upon  In  that  case,  nor  even  re- 
ferred to  In  the  remotest  way  by  anything 
that  was  said  in  that  opinion.  This  Is 
proven  by  the  following  extract  from  that 
opinion:  "The  constitutional  objections  urged 
are  those  relating  to  the  passage  of  local 
laws,  and  laws  touching  upon  'class  legis- 
lation.' No  specifications  are  furnished  us 
by  counsel  showing  wherein  a  provision  of 
this  court  violates  the  law  forbidding  class 
legislation,  nor  do  we  know  of  any  such 
reason.  The  law  applies  to  all  pending  cases, 
both  those  whldr  are  here,  and  those  which 
shall  hereafter  be  appealed  to  this  court, 
wherein  this  court  shall,  prior  to  the  passage 
of  the  act,  have  made  some  decision  and 
ruling.  We  rule  this  point  against  defend- 
ant." Curtis  T.  Sexton,  252  Mb.  263,  159  S. 
W.  B18. 

That  case  not  only  did  not  settle  the  point 
now  under  review,  but  it  is  not  even  pen- 
Buaeive  authority,  since  It  gives  no  expres- 
sion whatever  on  the  question  which  now 
has  arisen  for  Judgment,  but  which  was 
neither  In  Judgment  nor  touched  upon  there. 
There  is  no  exception  to  the  doctrine  estab- 
lished in  this  state  and  elsewhere  that, 
where  a  prior  decision  does  not  rule  apon 
or  refer  to  a  ground  of  attack  made  upon  an 
act  of  the  Legislature  in  a  subsequent  case, 
the  former  decision  Is  without  any  authority 
whatever  in  the  decision  of  the  later  case. 
Koemer  v.  St.  Louis  Car  Co.,  209  Uo.  loc.  dt 
156,  lOT  S.  W.  481,  17  L.  R.  A.  (N.  S.)  292; 
State  ex  rel.  v.  St  Louis,  241  Mo.  loc.  dt. 
239,  145  S.  W.  801.  But  a  careful  analysis 
Of  the  ruling  In  Curtis  v.  Sexton  will  disclose 
that  what,  In  effect  was  held  there,  to  wit 
that  the  act  of  1911  constructed  a  claea  of 
cases,  furnishes  a  conclusive  reason  why  the 
act  must  fall  under  the  present  constitutional 
attack.  This  Is  so  because  the  Legislature 
had  no  constitutional  power  to  claxHfy;  its 
only  authority  being  to  change  the  pecuniary 
limit  of  Jurisdiction.  And  It  is  wholly  Illog- 
ical to  say  that  the  Legislature  was  actii^ 
in  accordance  with  a  power  to  change  the 
amount  in  dispute  when  It  left  that  matter 
entirely  out  of  Tlew,  and  made  the  chM»  of 
cases  sought  to  be  created  depend  fm:  their 
existence  solely  upon  the  factitious  drcum- 
stance  that  a  prior  ruling  or  decision  had 
been  made  In  them  at  some  earlier  stage 
by  this  court  la  other  words,  the  Le^te- 
lature  could  not  have  acted  in  conformity 
with  the  Constitution  while  IgnoriMff  the 
oniy  object  tar  which  It  anthorlEed  the  law- 
makers to  act  Hence  It  toUowi  that  Its  tb- 
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tempt  to  withdraw  Jurisdiction  from  the 
Court  of  Appeals  of  a  class  of  cases  was  de- 
void of  any  constitutloual  authority,  and  Its 
act  In  80  doing  Is  patently  void. 

VL  It  Is  a  matter  of  the  greatest  lmi>ortance 
to  the  people  of  this  state  that  the  CpurtS'Of 
Appeals  shall  be  allowed  to  exercise  the 
Jurisdiction  expreaaij  conferred  on  them  by 
the  ConsUtntlon  as  amended.  This  court  has 
not  an  atom  of  power  to  withdraw  any  Juris- 
diction of  cases  granted  exclusively  to  -the 
Courts  of  Appeals  by  the  Constitution.  This 
court  Is  Itself  a  creature  of  the  Constitution, 
and  cannot,  without  usurpation,  annul  the 
very  authority  to  which  It  owes  its  being. 
It  Is  the  plnnade  of  the  Judicial  system  de- 
vised by  the  Constitution  to  admlnlstn  the 
law  and  to  oiforce  its  supremacy. 

It  has  1>een  shown  that  the  lawmaking 
body  attenipted,  by  the  proviso  to  a  previous 
valid  act,  to  CE«ate  an  unr^ated  and  artifi- 
cial class  ot  cases  which  should  be  transfer- 
red, without  xvfeience  to  any  constitutional 
authority  so  to  do,  tnm  the  subject-matter 
of  appellate  Jurisdiction  of  the  Courts  of  Ap- 
peals. This  appears  on.  the  face  of  the  act 
and  by  any  possible  construction  which  can 
be  given  to  it  It  is  a  self-evident  proposi- 
tion that  the  Legislature  was  powerless  to 
do  this,  and  that  this  court  Is  eqnally  power- 
less to  validate  its  attempt  so  to  do.  The 
commands  and  limitations  of  the  Constitu- 
tion may  be  altered  or  amended  by  the  peo- 
Ide,  In  the  exercise  of  the  powers  reserved  In 
that  Instrument,  but,  until  that  Is  done,  they 
are  beyond  the  control  Dt  the  courts  or  the 
Legislature;  for  neither  ot  diem  are  Cramers 
of  Constitutions. 

This  court  is  content  to  move  In  the  orbit 
prescribed  for  It  by  the  instrument  to  which 
it  owes  its  creation.  If  it  leaves  that  course, 
the  whole  system  of  government  Is  at  once 
deranged  by  the  infraction  of  the  laws  upon 
whldi  it  la  founded  and  by  which  it  Is  regu- 
lated and  controlled.  That  no  other  tribunal 
can  coerce  or  restrain  its  action  Is  the  moral 
reason  which  makes  self-rratralnt  an  Imper- 
ative duty.  Though  possessed  of  unchecked 
power,  ttiis  court  will  steadily  pursue  the 
paramount  behests  of  right  action,  and  thus 
r^nto  detraction  and  silence  "envious 
tongues,'*  uttoing  the  misjudgments  of  the 
Judidaiy,  which  distort  the  pc^ular  fancgr  of 
the  hour. 

We  aoeordlngly  hold  that  the  proviso  at- 
tempbeA  to  be  inserted  by  the  Legislature  In 
1911  (Laws  of  mi,  p.  190)  Is  void,  because 
it  is  bi^ond  the  scope  of  the  power  conferred 
upon  the  Legislature  by  the  Constitution  as 
amoided  in  18S4.  This  result  does  not  af* 
tect  the  validity  of  the  act  of  1900  (R.  S. 
1900,  I  3837)  which  established  the  present 
criterion  ct  Jurisdlctlan  of  the  Courts  of  Ap- 
peals in  reagpect  to  the  amount  In  dl^pote; 
for  tba*.  9T  any  dndlar  future  enactment  Is 
within  ttie  Just  authority  giv^  the  Legisla* 
tore  under  the  present  Oonstitntion. 

it  la  evident  that  the  detennination  ot  the 


present  appeal  in  the  case  at  bar  is  vested  in 
the  iUnsas  City  Court  of  Appeals,  and  the 
cause  is  hereby  transferred  to  that  court 

WOODSON,  GRAVES,  and  WALKER,  JJ., 
concur.  LAMM,  C.  J.,  dissaits  in  opinion 
filed,  in  which  BfiOWN  and  FABIS,  JJ., 
Join. 

LAMM,  C.  J.  (dlssenUng).  This  cause,  hav- 
ing jseea  heretofore  in  this  court  on  a  new 
appeal  was  sent  to  the  Kansas  City  Court  of 
Appeals,  and  by  that  court  was  transferred 
to  this  court  because  of  a  statute  enacted  in 
1911,  Infra. 

A  preliminary  question,  viz.,  one  of  Juris- 
diction, was  raised  by  the  court  sua  sponte, 
and  the  case  Is  made  to  break  on  that  To 
that  result  I  cannot  agree,  because: 

The  Constitution  (section  8  of  the  amend- 
ment of  1884)  reads:  "The  General  Assembly 
shall  have  power  by  law  to  create  one  addi- 
tl<mal  Court  of  Appeals,  with  a  new  district 
therefor;  to  change  the  Umlts  of  the  appel- 
late districts,  and  the  names  of  the  Courts  of 
Appeals,  designating  the  districts  by  num- 
bers or  othtfwise:.  to  chaise  the  time  of 
holding  the  terms  of  said  courts;  to  Increase 
or  dimlDish  the  pecuniary  limit  of  the  Juris- 
diction of  the  Courta  of  Appeals;  to  provide 
for  the  transfer  of  cases  from  one  Court  of 
Appeals  to  another  Court  of  Appeals ;  to  pro- 
vide  for  the  transfer  of  cases  from  a  Court 
of  Appeals  to  the  Supreme  Court  uid  to  pro- 
vide for  the  hearing  and  determination  of 
such  casea  by  the  courta  to  which  they  may 
be  transferred." 

Under  that  grant  of  power  the  Oeneral  As- 
sembly, having  in  1901  and  1909  enacted  stat- 
utes, finally  in  1911  (Laws  1911,  p.  190)  am^d- 
ed  section  8987,  R.  S.  1909,  so  as  to  read  as 
follows:  "The  various  Courta  of  Appeals  of 
Missouri  shall  have  Jurisdiction  of  appeals 
and  write  of  error  In  all  cases  where  the 
amount  in  diwute  exclusive  of  costs,  shall 
not  exceed  the  sum  of  seventy-five  hundred 
dollars.  All  cases  now  pending  In  the  8n- 
preme  Court  wbl(di  have  not  been  submitted, 
and  which  by  the  provisions  of  this  section 
come  within  the  Jurisdiction  of  said  Courta 
of  Appeals,  shall  be  certified  and  transferred 
to  the  proper  Courta  of  Appeals,  to  be  heard 
and  determined  by  them,  provtdedy  that  Ae 
Supreme  Court  ghall  retain  and  hatre  full  ea- 
clttfiofl  appellate  jwriMdiction  in  any  ease 
pending  in  V)h4ch  the  Bupreme  Court  Aos 
made  any  decitUtn  or  ruUng,"  The  change 
made  by  the  amendmrat  of  1911  was  the  ad- 
dition of  the  Italidaed  proviso.  If  that  pro- 
viso is  constitutlonalt  we  have  Jurisdiction — 
otberwis^  otherwise. 

1  am  of  opinion  the  proviso  stands  as  a 
valid  exodse  of  l^cldatlve  power,  because: 

(a)  We  are  strictly  admonished  by  canon- 
ised rules  ^hat  courta  appxMch  the  adjudica- 
tion of  the  nnoonstltutlonality  of  an  act  of 
the  lawmaking  power  with  caution  and  grar* 
i^.  So  tluy  must  restdve  all  doubto  In  flavor 
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of  Btich  act.  So,  before  such  act  Is  declared 
Invalid,  it  must  be  shown  to  be  so  clearly  bad 
that  Its  vice  is  put  beyond  any  reasonable 
doubt  Then,  too,  every  reasonable  Intend- 
ment must  be  allowed  in  favor  of  the  act,  so 
that,  if  possible,  it  may  stand,  not  perish. 
Every  allowable  act,  art,  or  part  of  judicial 
power  resting  In  reason  must  be  called  into 
play  to  uphold  the  act  To  that  end.  If  a 
certain  construction  brings  the  act  under  the 
ban  of  unconstltutiouallty,  and  any  ottier 
construction  within  reason  is  permissible, 
taking  it  from  under  such  baa,  we  are  bound 
to  be  astute  In  accepting  that  construction; 
for  the  moat  pregnant  and  solemn  reasons  un- 
derlie the  foregoing  doctrines.  It  Is  In  the 
light  of  those  doctrines,  and  not  otherwise, 
the  question  must  be  ruled.  Board  of  Com'rs 
Tuberculosis  Hosp.  Dlst  v.  Peter,  Intervener, 
161  S.  W.  1165,  not  yet  officially  reported. 
It  is  said  the  life  story  of  a  chicken  is  told 
In  the  phrase  "from  egg  to  ax."  It  wUl  be 
seen  from  the  foregoing  view  that  snch  crisp 
and  dramatic  summary  is  mal  apropos  In 
dealing  with  laws,  and  yet — but  let  the  play- 
ful conceit  in  mind  go  unsaid  In  order  to  pick 
up  the  thread  of  sober  Judicial  exposition. 

(b)  By  tiie  1884  amendment  to  the  Consti- 
tution the  "pecuniary  limit"  of  appellate  ju- 
risdiction was  dropped  as  'a  constitutional 
provision,  and  the  Legislature  was  grauted 
power  to  prescribe  such  limit  Up  to  that 
time  the  Constitution  itself  prescribed  the  pe- 
cuniary limit.  Const  f  12,  art  6.  With  the 
"pecuniary  limit"  thus  put  by  that  amend- 
ment within  Legislative  regulation  and  re- 
leased from  constitutional  regulation,  the 
Legislature  took  up  the  subject-matter  and 
passed  the  proviso.  When  read  with  the  act 
of  which  it  is  a  part,  the  proviso  deals  with 
the  pecuniary  limit  of  jurisdictlou  as  its  mo- 
tive and  end.  If  anything  else  is  drawn 
within  the  line  of  the  enactment  (which  I 
do  not  admit),  it  is  only  Incidentally,  and  in 
contribution  to  the  principal  motive  and  end, 
and  cannot  furnish  a  constitutional  test.  In 
effect,  the  statute  means  that  Courts  of  Ap- 
peal shall  have  Jurisdiction,  with  reference 
to  pecuniary  amount,  in  all  cases  where  the 
amount  In  dispute  does  not  exceed  $7,500,  ex- 
cept in  cases  pending  in  the  Supreme  Court 
or  In  the  circuit  court  In  which  the  Supreme 
Court  has  made  a  decision  or  ruling,  and,  as 
to  them.  Courts  of  Appeal  shall  not  have  ju- 
risdiction, but  the  Supreme  Court  shall  have 
Jurisdiction  in  any  amount.  Clearly  the  Leg- 
islature by  that  act  did  not  undertake  to 
overleap  constitutional  barriers,  and  foist 
Jurisdiction  upon  this  court  of  any  subject 
matter,  except  the  one  relating  to  pecuniary 
limit  Mark,  It  behooves  us  to  see  and  admit 
I  think,  that  the  act  does  not  undertake. to 
alter,  affect,  or  In  aught  deal  with  the  ex- 
press and  enumerated  constitutional  sub- 
jects of  Jurisdiction  lying  ontalde  of  pecun- 
iary limit  It  leaves  untoudied  cases  un- 
der our  constitutional  Jariadlction,  to  wit, 
those  involving  tlUe  to  land,  laveniu^  csensll- 


tutional  or  federal  qnesttons,  title  to  office 
under  this  state,  or  cases  where  a  county  is 
a  party.  Const.  |  12,  art  &  That  is  to  say, 
cases  of  that  Uk  come  here  automatically, 
whether  we  have  once  ruled  thereon,  or 
whether  we  have  not  theretofore  ruled  there- 
on. It  establishes  a  pecuniary  limit,  with  an 
exception  to  the  effect  that  in  a  case  in 
which  we  have  ruled  or  made  a  decision  the 
$7,500  pecuniary  limit  ordained  by  the  princi- 
pal' statute,  is  not  the  minimum  pecuniary 
limit  of  our  jurisdiction ;  but  that  ss  to  such 
case,  there  ia  another  pecuniary  limit  to  wit 
any  amount  whatever.  The  statute  is  sus- 
ceptible of  that  construction  and.  If  neces- 
sary, we  are  bound  to  give  It  that  construc- 
tion rather  than  another;  to  sustain  it  as 
valid  rather  than  expand  Its  meaning  so  as 
to  impinge  upon  the  other  heads  of  our  Juris- 
diction. It  is  a  most  singular  fact  that 
while  the  Constitution  gives  this  court  appe- 
late jurisdiction  in  general  language  (section 
2,  art  4),  and  superintending  control  and 
power  to  issue  certain  original  writs  (sec- 
tion 8,  art  6),  yet  It  nowhere  parcels  out 
appellate  jurisdiction  between  this  court  and 
the  Courts  of  Appeal,  except  by  a  tide  stroko 
and  by  indirection.  In  delimitating  our  jnr- 
ilsdictlon  on  appeal  In  material  features  and 
to  make  the  Constltntl<ni  a  working  instru- 
ment we  have  been  forced  to  do  so  by  in- 
ference, by  Judicial  constmctlou  of  a  pro- 
nounced character,  in  dealing  with  section 
12,  art  6  (g.  v.),  a  section  directed  primarily 
to  appeals  from  the  St  Louis  Court  of  Ap- 
peals to  this  court  a  scheme  now  abandoned. 
I  mention  this  to  show  how  much  our  Ja« 
rladlction  owes  to  the  exercise  of  Judicial 
construction  and  we  ought  not  to  hesitate  to 
use  It  in  perfecting  our  Jurisdiction. 

(c)  AgiOn,  all  legislative  power  lies  In  the 
General  Assembly  of  Missouri,  except  in  so 
far  as  it  be'  directly  or  by  inexorable  impli- 
cation forbidden  by  the  state  or  federal  Con- 
stitution. .So  mnch,  I  take  it,  Is  a  truism 
in  constitutional  law.  State  ex  tel.  r.  Shep- 
pard.  192  Ma  lo&  dt  506  et  seg.,  91 8.  W.  477. 
The  federal  (Constitution  t/rantt  power  to 
Congress  to  legislate;  the  state  Ck>nstitution 
teavet  to  the  State  Legislature  all  legislative 
power  it  does  not  take  away.  Olvlng  full 
force  to  that  principle,  a  vital  and  main 
question  springs  spontaneously,  to  wit: 
Where  Is  the  constitutional  provision  pro- 
hibitfnff  the  General  Assembly  from  fixing 
two  or  more  pecuniary  limits?  Who  can  put 
his  finger  on  It  in  the  (Tonstltntion?  Nay, 
why  should  it  be  there?  Is  not  the  lawmaker 
authorized  by  the  Ck>nstltution  to  toHte  the 
peeutdary  Umita — to  prescribe  them  by  metes 
and  bounds?  With  the  constltntlonal  hand 
in  that  regard  lifted,  and  the  legislative 
hand  laid  on,  was  it  not  Intended  that  the 
lawmaker  should  have  leave  to  act  reasonably 
and  deal  with  It  with  the  usual  full-fledged 
legislative  power,  to  wit,  a  power  to  oIa«c<fy? 
When  that  question  is  answered,  "Yes,"  as  It 
should  be»  I  respectfully  sabmit^  all  trouble 
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■oddOBbtdlMVIMBT.   In  dealing  with  tbe  snb- 

Jectniatter  of  pecnnlazy  Umlts,  tlie  lawouik- 
er  mi«ht  not  make  an  oonatural  or  nnrea- 
aonable  dassiflcatlon,  and  thus  bring  himself 
wltUn  tbe  InterdlctliHi  ct  the  Gonatltntlon 
against  iqteclal  or  dass  legislation.  Nor 
might  he  cnt  away  from  ns  our  JurlB(Ilcti<Hi 
f)i  a  subject-matter  lOalnly  set  down  In  tbe 
GonsUtQtlon.  AU  that  is  beronA  hia  power. 
Bat  In  Uila  instance  be  bas  done  neither  the 
one  or  tbe  otber.  As  already  pointed  out, 
the  coQStitntlonal  limits  of  our  Jurisdiction 
on  other  matters  are  left  nntoucbed  by  the 
proviso,  and  It  has  primary  refeiaice  to  the 
■abject-matter  of  pecuniary  limit  only,  with, 
what  I  conoelTe  to  a  constitutional— -1. 
a,  a  reasonable  and  natural— dasslflcation. 
Is  not  oteui/IcoHon  a  favorite  le^lslatiTe 
sdwme  which  we  constantly  sustain  as  oon- 
stltDtlMial,  if  ground  in  reason?  Clearly 
so^  and  that  theory  sustains  tbe  act  of  1011, 
to  my  mind. 

(d)  We  may,  with  profit^  consider  Oi»  terms 
of  section  88B7  before  it  was  amended  by  tbe 
lau  proTisa  It  wiU  be  found  to  deal  Itselt 
with  a  (Ossification.  Are  all  cases  under  the 
act  of  IfiOO,  where  less  than  (7,500  are  in  dis- 
pute, to  be  transferred  to  tbe  Courts  of  Ap- 
peal? No;  tSiose  *Vblcb  bare  been  submit- 
ted." an  exempted.  Admit  tliat  tbe  dasdfl- 
cation  is  small  or  mdlmentaxy;  yet  it  is 
there  plainly  put  In  tbe  law  cC  19W.  Is  Mai 
exemption  also  nnconstltntlonnl,  as  outdde  of 
leglabitiTe  power?  If  so,  we  have  violated 
the  Cmistitntlon  many  times;  for  we  retained 
jDrlsdietion  ot  all  eases  of  that  class  e»iitfTg 
at  tbe  time  the  otlgtaial  act  went  Into  effect 
talOOe. 

Gotaig  back  a  Uttle  further,  in  1901  (Laws 
ISOl,  p.  107)  a  statute-  was  enacted  with  the 
nme  classlflcatlon  or  exemption  In  pecuniary 
limit  as  that  of  1009,  to  wit,  the  "under  snb- 
ninlm"  exemption,  and  we  accepted  and 
acted  on  it  as  valid.  Is  this  long-continned 
and  practical  constmetlon  worthless  as  a 
Constitutional  guide?  I  do  not  so  understand 
the  rule. 

Bnt  tbe  majori^  opinion,  inadvertently  I 
think,  seeks  to  pairy  tbe  force  of  titie  invoked, 
tbe  practical,  and  long-existlug  construction, 
whereby  ttaat  rudim«itary  dasslflcation 
vmt  pecuniary  amount  was  allowed  as 
valid.  This  by  pointing  to  a  provision  of  tbe 
Ctmatltutlon  said  to  permit  it  Let  us  look 
to  that  The  provisltm  is  (section  7,  art.  6): 
"Vaam  Now  Pending  in  Supreme  Court 
Transfofied  to  Kansas  City  Court  of  Appeals. 
—AU  cases  wliidi  may  be  pending  In  tbe  Su- 
preme Court  at  tbe  time  of  tbe  adoption  of 
this  amendment,  whicb  have  not  been  submit- 
ted, and  which  by  its  tenns  would  come  with- 
in tbe  territorial  appellate  Jurisdiction  of  the 
Kansas  City  Court  of  Appeals,  shall  be  cer- 
tified and  transferred  to  such  court  to  be 
heard  and  detemdaed  by  it" 

It  will  be  observed  that  such  provision  re- 
lates BOldy  to  tile  Kansas  City  Court  of  Ap- 
peals, and  estabUsbes  a  modus  transferendl 


for  sending  cases  from  this  court  to  tliat 
There  Is  no  such  cmatltidlonal  revision  re- 
lating to  any  other  Court  of  Aweals  and 
holding  in  this  court  cases  that  are  "under 
snbmiasUm."  Despite  that  limited  and  pre- 
clngiTe  grant  of  power,  tbe  Legislature  pass- 
ed a  general  law.  to  wit,  section  8037,  supra, 
iwdnding  oU  Courts  of  Appeals.  It  is  on  that 
ttaiutory  warrant,  and  not  otherwise,  that 
we  have  been  acting  from  time  to  time  in 
sending  only  those  cases  "not  under  submis- 
sion" to  the  St  liouls  Court  of  Appeals  and 
tbe  Springfield  Court  of  Appeals,  and  in  re- 
taining those  under  submission.  8o  that  it  la 
Just  to  say,  as  we  have  said,  that  we  have  al^ 
lowed  the  idea  of  clasrifl<»tl(m  to  obtain  on 
tbe  subjectpmatter  of  pecuniary  limit  of  Ju- 
risdlcttcm.  If  we  were  right  In  so  doing,  tben 
why  is  this  dissent  not  Juatifled? 

(e)  Uoreover,  tbe  IdenticiU.  question  has 
been  ruled,  and  is  not  open  as  res  Integra.  In 
Curtis  V.  Sexton,  handed  down  In  banc,  2S2 
Ho.  221,  109  8.  W.  012,  tlie  question  ot  oar 
Jurisdiction  wtts  raised  by  counaeL  It  hinged 
upon  tbe  validity  of  tbe  proviso  in  questlcm. 
In  that  case  we  assumed  Jarisdlcti<m.  Band- 
ed over  to  us  by  tbe  E^ansas  City  Court  of  Ap- 
peals tm  the  sCroigth  of  tbe  prorlso^  we  sua- 
talned  the  constitutionality  of  the  law  by 
ded^ng  the  case  and  ruling  tbe  point  agree- 
ably to  the  ruliK«  pnmed  In  this  dissenting 
opinion.  It  Is  clear  that,  if  we  have  no  Juiis- 
dlcUon  of  the  pxesuit  case,  thm  we  had  no 
Jurisdiction  in  the  On rtis- Sexton  case,  and  all 
the  weighty  and  far-reaching  matter  tbere 
adjudicated  tumbles  down  like  a  lionae  of 
cards,  as  declared  and  decided  In  a  case  in 
which  we  had  no  jurisdiction  to  say  anything 
at  all.  Stare  decisis.  So,  tbe  Kansas  Ci^ 
Court  cA  Appeals  construed  the  proviso  In 
tbe  act  (tf  1911  to  give  us  Jurisdiction  in  tbe 
Instant  ease  and  In  tbe  Gurtls-Sexton  Case. 
Is  not  tbe  holding  of  that  learned  court, 
though  not  put  on  constitutional  grounds  <as 
it  could  not  be),  at  least  persuasive?  The  act 
Is  too  young  to  pCTmlt  oC  many  precedents  In 
construcUon,  but  sudi  as  exist  are  worth 
wbUe,  and  run  in  fiivor  of  the  validity  ot  tbe 
law. 

(f)  It  has  been  signed  that,  conceding  tbe 
doctrine  of  dasslficatlon  as  apiriicable,  yet 
tlie  classification  attempted  is  unnatnial  and 
unreaBonabl&  But  la  It?  Tbe  division  of 
cases  Into  (1)  tbose  that  ere  pending  In  or 
have  been  to  tbls  court  and  are  now  below, 
and  in  which  we  have  made  a  decision  or  a 
ruling,  and  (2)  Into  those  in  which  audi  con- 
dition does  not  arise,  is,  to  my  mind,  natural, 
logical,  and  entirely  iritB.  It  prev«its  mls- 
cbierous  confosion  and  the  perpetnatlon  of 
error  "broadening  down  from  precedent  to 
precedent"  It  is  In  no  Just  constitutional 
sense  class  or  special  legislation,  as  denounc- 
ed in  cases  expounding  the  Constltutton. 
Take  a  case  to  Illustrate:  We  revise  and  re- 
mand a  case  for  a  new  trial.  Such  new  trial 
is  bad.  In  tbe  meantime  tbe  Legislature  bas 
changed  the  pecuniary  limit  of  Jurlsdlctioni 
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or  the  new  Judgment  falls  below  the  old  one, 
and  tbns  affects  Jurisdiction,  absent  the  iwo- 
Tlso.  In  auch  case,  under  the  former  law, 
the  new  appeal  went  to  one  of  the  Courts  of 
Appeal.  See  what  happens?  Automatically, 
by  mandate  of  the  Constltutlta,  the  Court  of 
Appeals  la  bound  nolens  TOiens  by  our  former 
decision,  right  or  wrong,  and  the  door  of 
Judicial  Inrestlgalion  Is  forever  closed  on 
that  question  (despite  the  mischief)  until 
such  time,  withal,  as  another  case  reaches  us 
carrying  the  point  Such  is  no  fanciful  hy* 
pothesls.  It  baa  arisen  OTer  and  OTer.  It  is 
precisely  what  would  have  happened  in  Bag- 
n^l  Timber  C!o.  t.  Missouri,  Kansas  A  Texas 
Railroad  Company,  242  Mo.  11, 14S  S.  W.  469. 
The  sereral  Courts  of  Appeal  were  following 
our  first  erroneous  opinion  In  that  case  on  a 
vital  principle  of  law  of  everyday  applica- 
tion. 180  Ma  420,  79  S.  W.  1130.  They  were 
obliged  to  do  so  lor  the  Constitution,  and 
would  have  continued  to  do  so  had  it  not 
happened,  fortunately,  that  the  case  reached 
this  court  <»  its  second  appeal,  when  we 
corrected  our  own  error  in  the  same  case. 

More  could  be  said  in  foror  of  the  Justness, 
the  wisdom,  the  constitutionality  of  the  pro- 
viso it  need  called  or  time  allowed.  The  stat- 
ute, as  It  stands,  prescribes  a  general  rule 
ct  Jurisdiction  on  amount,  disposing  of  all 
cases,  and  the  dasslficatloa  made  by  the  pro* 
Tiao  se^s  to  me  to  be  Just  and  constitutional. 

It  has  been  suggested  that  the  use  of  the 
word  "or"  precludes  the  construction  we  have 
put  upon  the  Constitution  and  statute.  The 
argumott,  as  adranoed,  runs  thus:  By  odng 
the  disjunctive  conjunction  "or"  In  die  Con- 
stttutlim,  power  Is  left  to  the  Tieglslatore  to 
increase  "or"  dbilnlsh  the  pecuniary  limit, 
but  not  to  do  both  at  one  atrokv.  But  I  con- 
oeWe  that  to  be  too  narrow  and  precarious 
a  point  upon  which  to  rule  the  unconstltn- 
tlonaUty  of  the  law  in  question.  Is  It  likely 
that  a  Constitution  makw,  intent  on  large 
themes,  mrald  intend  to  make  a  grare  cou- 
atltntional  pzoTlslon  turn  on  "or,"  "and."  "a," 
"the,"  et  hoc  graus  omne?  That  would  be,  by 
Judicial  constructifni,  to  turn  a  mere  linguis- 
tic pin  prick  into  the  stroke  ot  a  hammer 
(St  Louis  T.  Handlan,  242  Ma  loa  dt  94, 
146  S.  W.  421),  maka  a  mountain  out  of  a 
molehiU. 

It  is  familiar  doctrine  that,  where  an  ab- 
surd resnU:  will  be  prevented,  or  where 
another  construction  is  useful  to  further  a 
l^lslatlve  intent  or  to  give  a  constitutional 
provialott  full  and  rounded  vigor  in  order  to 
cover  its  true  and  whole  Intendmoit;  the 
word  "or"  may  be  reed  "and,"  and  vice  v^sa ; 
that  Is  frequently  done.  State  v.  Bulling, 
100  Ho.  93,  12  S.  W.  366  ;  29  Oyc.  p.  1606  et 
aeq.,  where  many  authorities  are  assembled 
on  the  propoaltl<m. 

Deeming  it  an  unhaptv^  drcnnutance  that 
the  point  has  to  be  ruled  without  the  aid  of 
brief  or  argument  by  counsel,  for  tbs  v^xit  Is 
not  made  by  them,  but  is  sprung  ex  mm 


motu  by  the  court,  I  have  givoi  my  views  on 

this  matter,  one  of  pronounced  Importance^ 
Those  views  compel  me  to  dissent  and  that 

I  do. 

BROWN  and  FARIS,  JJ.,  Join  me  herein. 


BMBREE  et  aL  V.  KANSAS  GITY-IJBERTZ 
BOULEVABD  ROAD  DIST.  tt  aL 
(No.  17,460.) 

(Supreme  Court  of  Ifissonii.   .^pril  2,  1014. 
Rfthwiring  Denied  April  IS,  10140 

1.  BmiBnT  DoHAin  (i  2*>— Cowstitutiowai. 
Pbovibions— Special  Taxcs  vob  Local  Im- 
pbovbmenis. 

Special  taxes  for  benefits,  levied  under  Bev. 
St  im,  H  10611-10626,  authorizing  special 
road  districts  and  spedal  taxes  to  pay  for  road 
improvements,  are  not  taxM  bat  are  merely  com- 
pensation for  the  enhanced  value  of  the  land 
due  to  the  improvements  in  roads,  and  no 

Eropertr  Is  taken  without  compensation,  with- 
I  ttw  prohibition  of  Const  art  2,  |  in. 

[Ed.  Note.— For  other  cases,  see  Bminent 
Domsin,  Cent  Dig.  i|  8-13;  De&  Dig.  |  2.*] 

2.  CoNSTZTunoirAi.  Law  d  200^— Highwats 
(f  122*)— Dub  Pbooess  or  Law— Bptoial 

Taxes. 

Spedal  taxes,  levied  under  Rev.  St  1900, 
H  10611-10629,  providing  for  special  road  dis- 
tricts and  special  taxes  (or  benefits  for  road 
improvements,  do  not  deprive  an  owner  of  his 
property  without  due  process  of  law  merely  be- 
cause they  are  levied  without  notice,  where 
they  can  only  be  collected  by  suit,  in  woich  the 
owner  may  set  up  all  defenses. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cient  Dig.  11.871-876:  Dec  Dig.  | 

^'*s  ^*Y*"'  ^""^      ^  ^* 

8.  OOWBTITUTIOWAL  LAW  (}  290*)— HIGHWAYS 

(t  122*) — DDE  PBOCSSS  OF  LaW  —  SPECIAI. 

Taxes. 

Rev.  St  1009,  S  10616.  dividing  special 
road  districts  into  three  benefidal  soneis,  and 
assesdng  the  lands  in  each  sons  at  a  different 
percentage,  without  notice  to  the  property  own- 
ers, is  not  invalid  as  depriving  tiie  owners  of 
their  proper^  without  due  process  of  law,  in 
TiolatioQ  of  Coast  art  2,  %  90,  since  the  divi- 
sion of  the  road  districts  into  zones  and  the  fix- 
ing of  the  percentage  of  benefits  in  each  are 
legislative  acts  which  cannot  be  questioned  on 
the  ground  of  want  of  notice. 

[Bid.  Note. — ^For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  U  871-876:  Dee.  Dig. 
|^^*^^^ways.  Cent  Big.  H  380.  SOS;  Dec. 

4.  CoRnmmoHAL  Liaw  ^  68*)— Dbfuta- 

TION  OF  PbOPEETT  WITHOUT  DDK  PBOCSSS  OF 

Law— Special  Taxes. 

^e  Le^slature  maj  delegate  ibe  aotiiotity 
to  create  benefit  districts  and  determine  the 
percentage  of  the  benefits  to  be  assessed  for  the 

constructloQ  of  a  local  improvement  to  officers 
of  public  corporationa,  and,  so  long  as  they 
act  within  thur  legislative  authority,  their  acts 
cannot  be  questioned  because  of  want  of  notice 
to  property  owners  before  creating  the  dis- 
tricte  and  fixing  the  percentage  of  the  benefits, 
in  tlie  absence  of  a  statutory  provision  to  the 
contra  ly. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  U  108-114;  Dms.  Dig. 
|68.*1 
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Bl  CoHSTrrunoHAi.  La.w  (f  290*)-^in  Pbo- 

CE88  or  li&w— Specui.  Taxes. 

BcT.  St  190M.  {  10615.  provtdiiig  for  the 
divirion  of  ipedal  road  dlstricta  Into  three  ben- 
efidal  lonei  and  the  assessmeDt  of  the  lands 
in  each  at  a  different  percentage,  without  no- 
tiee  to  the  owners,  does  not  deprire  the  owners 
of  their  property  without  dne  process  of  law, 
though  Uie  valuation  of  the  lands  ta  made  hy 
the  board  of  commiasioners  in  each  of  the 
sonea,  on  which  the  percentage  of  benefita  ie 
based,  where  each  owner  withm  the  district  is 
afforded  »  hearinc  on  the  qnestion  ot  bttiefits 
in  suite  for  the  c<ulection  of  tiie  taxes. 

[Ed.  Note^For  other  cases,  see  Constitn- 
tional  Law,  Cent  Dig.  H  871-875:  Dee.  Dig.  S 
290.»] 

6.  CoifsTiTUTZOiiAi,  Law  d  208*}— Claw  Iaq- 

lalATION. 

A  statute  which  embraces  all  persons  and 
things  that  naturally  belong  to  the  same  class 
aed  are  similarly  situated,  and  on  whom  it  muet 
operate  uniformly  and  equally.  Is  not  Invalid 
as  class  legislation. 

[Ed.  Note. — For  other  cases,  see  Constltu* 
tional  Law,  Cent  Dig.  fiS  dl&-«77;  Dee.  Dig. 
I20&*] 

7.  CoRBunmoifAZi  Ia.w  ({  20S*)— Guas  Leg- 
islation—Ebtablishhent  OF  Sfeozal  Road 

Bev.  8t  1909,  U  10611-10625,  authorizing 
the  establishment  of  special  road  districts  and 
the  levying  of  special  taxes  for  benefits  for  road 
improvemeats,  and  authoriring  taxation  of  real 
estate  accordiug'to  reasonable  value,  ezclusive 
of  buildings  thereon,  is  not  invalid  as  class  leg- 
islation, though  orchards,  vineyards,  and  other 
sach  betterments  added  to  the  soil  as  improve- 
ments are  taxed,  siQCe  there  is  a  clear  distlnc* 
tion  between  such  improvements  and  buildings. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  H  64&-OT7;  De&  Dig.  S 
208.'] 

&  HioHWATfl  Q  06*)  —  Special  Road  Dxb- 
TBicT»—"IWDEBTEDiiE88"— Limitations. 
The  asseasments  authorized  by  Bev.  St 
1900,  H  10611-10625,  providing  for  the  estab- 
lishment of  road  districts  and  special  taxes  for 
benefits  for  road  improvements,  are  not  an  in- 
debtedness, within  Const  art  10,  }  12,  Umit- 
iag  the  indebtedness  wtiich  public  corporations 
may  incur. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  S|  30^12;  Dec.  Dig.  |  057 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  pp.  852&-358e.] 

d.  HlOHWATB  (f  96*)  —  Speciai.  Boad  Dxs- 

TWCTS— '  *  I  NDEBTEDinCSS"— IjlflTATIONS. 

The  bonded  indebtedness  of  a  special  road 
district  created  under  Rev.  St  1909,  H  lOtfll- 
106^  authorising  the  creation  of  spedal  road 
fistricta  and  the  Tasuance  of  bonda  for  the  cost 
of  improvements  on  the  landowners'  voting  in 
favor  of  bonds,  is  not  an  indebtedness,  witbin 
Const  art  10,  {  12,  limiting  munidpal  indebt- 
ednesL  because  the  bonda  are  simply  evidences 
of  an  indebtedness  payable  by  special  taxes  for 
benefits  and  are  not  obligations  of  the  dis- 
trict 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  300-312;  Dec.  Dig.  |  95.*] 

10.  Highways  (j  90*)  —  Special  Boad  Dis- 
TaicTs— Public  Oobpobationb. 

A  road  distiict  created  under  Bev.  St 
1009,  fl  10611-10625.  providing  for  the  oi^ 
gaiiisation  of  apecial  road  districts  governed  by 
a  board  of  commiasionera,  in  the  firat  instance 
app<Hnted  by  the  eonntr  court,  and  thereafter 
eKcted  by  the  landowners  of  the  diatrict,  is  a 
public  corporation,  and  the  eommisaionera  ap- 
pointed or  elected  are  pubUc  officera,  charged 


with  the  care  and  maintenance  of  patiOc  blgh- 
waya  in  the  district 

[Ed.  Note— For  other  cases,  see  Highways, 
Cent  Dig.  U  301, 802 ;  Dea  Dig.  |  90.*j 

Brown,  J.,  diaaentlng. 

In  Banc  Ai^eal  mm  Clrcnlt  Coor^  CUv 
County;  FranclB  H.  TrlmUe,  Judge. 

Action  by  W.  S.  Embree  and  othna  against 
the  Kansas  dty-Uberty  Boulevard  Road 
District  and  others.  From  a  jndgmcmt  oC 
dismissal,  plalntiils  appeal.  Affirmed. 

The  plaiDtifrs  Instituted  this  suit  in  the 
circuit  court  of  Clay  county  against  the  de- 
fendants, to  enjoin  them  from  issuing  |77,- 
000  of  bonds,  the  proceeds  of  which  were  to 
be  used  in  the  construction  of  public  hi^- 
ways  In  the  Kansas  City-Liberty  Boulevard 
road  district,  of  Clay  county.  Mo.  A  trial 
was  had  which  resulted  In  a  judgment  in 
favor  ot  the  defendants  and  a  dismissal  of 
the  bill.  After  taking  the  proper  preliminary 
steps  therefor,  the  plalntilEB  appealed  the 
cause  to  this  court. 

The  facts  of  the  case  are  practically  undis- 
puted, and  are  as  follows: 

The  Kansas  Clty-Llberty  Boulevard  road 
district  of  Clay  county  is  a  special  road  dis- 
trict, organized  and  incorporated  under  ar- 
Ucle  7  of  chapter  102,  E.  S.  1909,  and  the 
amendments  thereto.  There  is  no  pretense 
but  what  the  district  was  duly  Incorporated 
under  the  provisions  of  said  article,  but  the 
contention  Is  that  the  article  is  unconstitu- 
tional, null,  and  void  under  both  the  state 
and  federal  Constitutions.  In  order  to  In- 
telligently understand  the  legal  propositions 
here  presented,  It  Is  necessary  to  briefly  no- 
tice the  provisions  of  said  article  7. 

The  first  section  thereof,  being  10611.  B.  S. 
1900,  provides  that  the  county  courts  of  the 
various  counties  of  the  state  may  divide 
them  Into  road  districts,  and  authorizes  said 
courts  to  incorporate  with  the  usual  powers 
of  corporations  for  public  purposes,  and  eadi 

to  be  known  as  "   road  district  of 

 ■  county."    Each  district  to  embrace 

not  less  than  2,000  acres  of  contiguous  lands, 
and  may  be  commensurate  with  a  township, 
but  must  be  located  wholly  within  the  county 
in  which  it  Is  organized. 

Section  10612  provides :  That  when  a  peti- 
tion signed  by  the  owners  of  a  majority  of 
the  acres  of  land  within  any  district  pro- 
posed to  be  organized,  stating  the  name  of 
the  proposed  district,  ^vlng  the  boundaries 
thereof,  and  the  numt>er  of  acres  embraced, 
and  stating  the  names  of  the  owners  of  the 
land,  and  the  numtwr  of  acres  owned  by 
each,  and  praying  for  an  origination  of  such 
public  road  district  In  accordance  with  the 
provisions  of  said  article  and  filed  in  the 
office  of  the  clerk  of  the  county  court  30 
days  before  the  first  day  of  the  next  term 
thereof  the  clerk  shall  give  notice  that  the 
petition  win  be  beard  at  the  next  term  of 
the  court,  eta,  which  shall  state  the  names 
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of  at  least  fbn»  of  Che  petltlonen  and  tbe 
boundaries  of  the  proposed  district,  and  no- 
tify all  owners  of  the  land  in  said  district 
who  may  desire  to  oppose  the  formation 
thereof  to  appear  on  the  first  day  of  said 
term  and  file  their  written  remonstrance 
ttiereto,  etc^  whlA  shall  specifically  state 
their  obJectlonB  to  said  organisation.  ThaA 
tbe  conrt  shall  hear  said  remonstrance,  and 
may  make  snCh  changes  In  Uie  boondarles 
of  such  district  as  tbe  public  good  may  re- 
quire. That  If,  after  sacb  dumges  have  been 
made,  It  appears  to  the  conrt  that  the  peti- 
tion BO  filed  still  contains  the  names  of  the 
owners  of  a  majority  of  the  acres  contained 
in  the  district,  the  court  shall  make  a  pre- 
liminary order  eatablishlng  the  district,  and 
set  ont  the  boundaries  thereot  If  no  re- 
monstrance shall  hare  been  filed,  the  court 
shall  determine  whether  the  petlllon  for  the 
organization  has  been  idgned  1^  Qie  owners 
of  a  majority  of  the  acres  embraced  within 
the  proiKwed  district,  and,  if  so,  shall  ea- 
tablirii  tite  district  with  the  boundaries  glT- 
m  In  the  petition,  or  with  Uie  boundaries  as 
may  be  set  forth  in  the  amended  petition 
signed  by^  the  owners  of  a  majority  of  the 
acres  affected  thereby;  and  said  funended 
petition  may  be  ffled  at  any  time  before  the 
preliminary  order  establishing  the  district  Is 
mad^  but  the  boundaries  of  the  district  shall 
not  be  dianged  so  as  to  embrace  any  lands 
not  described  in  Che  notice  given  by  ttie  clei^, 
unless  the  owner  shall  in  writing  consent 
thereto,  etc. 

Section  10618  proTldes  Oat,  after  tbe  dis- 
trict has  been  formed,  the  county  conrt  shall 
appoint  Qiree  commissioners,  possessii^c  cer- 
tain qualifications,  to  hold  their  office  until 
the  first  Tuesday  after  the  first  Monday  In 
January  thereafter;  "and  on  said  last  date 
the  landowners  In  the  district  shall  elect 
three  commissioners,  one  to  hold  office  for 
one  year,  one  for  two  years,  and  one  for 
three  years,  and,  on  the  first  Tuesday  after 
the  first  Monday  In  Jannaty  of  each  year 
thereafter,  they  shall  elect  one  commissioner 
for  a  period  of  three  years,"  etc.  Then  fol- 
lows prorlstons  for  filling  vacancies  on  the 
commission,  ete. 

.Section  10614  provides  for  the  qualification 
of  the  commissioners,  organisation  of  the 
board,  the  election  of  officers,  and  the  times 
and  places  for  holding  meetings,  etc  The 
county  treasurer  Is  made  treasurer  ot  the 
road  district,  etc.  The  president  of  the 
board  of  commissioners  shall  preside  at  all 
meetings,  sign  warrants,  and  have  general 
supervision  over  the  work'  of  the  commission, 
etc.,  and  tbe  secretary  Shall  Iteep  a  record  of 
all  the  proceedings  of  the  board,  draw  war- 
rants, etc. 

Section  1061S  provides:  That  the  board  of 
commissioners  shall  fix  a  tsir  and  ImpartUl 
value  on  each  tract  of  land  within  the  dis- 
trict, independent  of  the  buildings  therecm, 
and  make  a  tabulated  statement  of  such  val- 
uations, according  to  numbers,  and  the  names 


of  tbe  ownos,  If  known,  etc,  and  note  what 
tracts  lie  within  cme  mile  ot  the  road  pro- 
posed to  be  Improved,  those  that  are  a  great- 
er distance  than  one  and  under  two  miles, 
and  those  over  two  miles,  and,  whm  more 
than  one  road  Is  proposed  to  be  improved,  a 
separate  statement  as  to  each  shall  be  made. 
The  statements  of  valuations  shall  be  signed 
by  the  <»mmissiontt8  and  acknowledged,  etc 
Thereupon  the  board  shall  request  the  county 
surveyor  to  draw  estimates  of  the  costs  of 
the  road  to  be  Improved,  etc,  who,  under  the 
direction  of  the  board,  shall  make  estimates 
of  the  various  costs  of  the  Imj^vemoita;  etc, 
and  make  a  reptnrt  to  the  board  aooorapanied 
by  maps  and  profilss,  specifying  tbe  road  or 
roads  to  be  improved,  and  the  various  Unds 
of  work  and  materials  to  be  used,  etc,  and 
the  proportionate  cost  to  be  charged  to  each 
separate  tract  of  land  for  each  separate  road, 
and  for  tbe  whole,  according  to  the  valua- 
tions previously  made,  if  all  are  to  be  paid 
for  at  once,  and  the  amount  If  to  be  paid  in 
5  or  20  years  equal  installments,  and  the 
amount  of  each  Installment  That  each  tract 
of  land  within  one  mile  of  the  road  to  be  im- 
proved shall  be  charged  in  proportion  to  the 
valuation  fixed  thra-eon  as  {ifrevloasly  direct- 
ed, and  each  tract  located  at  a  greater  dis- 
tance than  one  mile  and  less  than  two  miles 
from  such  road  shall  be  assessed  at  75  per 
cent  of  the  value  thereof,  as  previously  fixed, 
and  all  the  tracts  more  than  two  miles  there- 
from shall  be  charged  with  QO  per  cent  of 
said  valuation ;  and,  in  determining  the 
share  of  any  tax  bill  or  bonds  to  be  taxed 
against  each  and  all  tracts  of  land  in  the 
road  district,  the  rule  of  apportionment  above 
stated  shall  govern  the  county  clerk  in  ex- 
tending the  taxes  on  the  tax  books  Ic^  by 
him  for  that  purpose. 

Section  10616  provides  that  upon  filing  said 
tabulated  statement  of  the  valuations,  and 
said  report,  maps,  and  profiles,  the  board  of 
commissioners  shall  call  a  general  meeting  of 
all  the  landowners  In  tbe  district,  etc  and 
give  20  days'  notice  thereof.  At  such  meet- 
ing the  board  shall  submit  the  report  con- 
taining the  estimates,  togeth^  with  the  maps 
and  profiles,  made  by  the  engineer,  to  the 
landowners  for  examination,  and  shall  take 
a  vote  of  those  jnesent  on  the  following  prop- 
ositions: First  Shall  the  roads  mmtloned  In 
said  report  be  constructed  or  Improved  ac- 
cording to  any  of  the  plans  and  out  of  any  of 
the  materials  th««ln  set  out,  and  the  cost 
thereof  to  be  charged  against  the  lands  in 
the  district?  Second.  What  materials  shall 
be  used  in  constructing  ssid  road  or  roads? 
^nUrd.  Shall  the  cost  be  paid  (1)  at  onc^  or 
(2)  dlBtribnted  throng  B  years,  or  0)  /Ob- 
tributed  through  20  years?  Then  ft>lIows  a 
provision  as  to  tbe  number  of  votes  eadi 
landowner  has,  and  the  number  necessary  to 
carry  each  proposition  submitted. 

Section  10617  provides:  That  If  the  land- 
ownera  vote,  as  j^evloualy  stated,  in  favor  of 
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the  ImproTemeots  and  to  charge  tbe  cost 
thereof  against  the  lands,  as  previously  stat- 
ed, then  the  commission  shall  make  out  and 
EigD  and  acknowledge,  etc.,  a  report  of  the 
action  of  the  landowners  at  said  meeting, 
and  file  tbe  same  with  the  clerk  of  the  county 
court,  and  said  clerk  shall  enter  the  same 
upon  the  records  of  said  court,  and  from  the 
ffling  of  said  report  said  public  road  district, 
by  tbe  name  mentioned  in  tbe  preliminary  or- 
der of  the  court,  shall  be  a  political  subdivi- 
sion of  the  state,  for  governmental  purposes, 
wltb  all  the  powers  mentioned  lu  said  article 
7.  That,  if  the  owners  of  a  majority  of  the 
acres  of  the  land  in  the  district  do  not  vote 
for  tbe  construction  of  tbe  Improvements 
meutfoned,  then  the  board  of  commlasionera 
shall  report  that  fact  to  the  county  court,  and 
tbe  court  shall  make  an  order  rescinding  its 
former  preliminary  order  establishing  the 
district,  and  order  that  all  the  costs  thereof 
be  paid  oat  of  the  general  road  funds  of  the 
coun^. 

SecUmi  10818  provides:  That,  after  any 
SDCb  lOftd  district  has  beai  established,  the 
board  of  commissioners  shall  employ  a  com- 
petent engineer  to  draw  plans  and  apeciflca- 
tlons  for  the  construction  of  llie  roads  and 
tbe  materiala  to  be  used,  etc.,  according  to 
the  vote  of  tbe  landowners,  as  In  section 
10616  directed.  That  after  said  spedflcatlons 
have  beoi  approved  by  tbe  board  of  commla- 
sioners  they  shall  be  filed  with  said  com- 
odsston,  and  thereupon  said  commlsEdon  shall 
in  the  name  of  said  ^strict  enter  into  a  wrlt- 
toi  contract  with  the  lowest  and  best  bidder, 
to  constmct  the  roads,  etc. 

Section  10619  provides:  That  If,  at  tbe 
general  meettng  of  the  landowners,  previons- 
ly  menti<med,  th^  sbould  vote  for  tbe  pay- 
ment of  the  entire  cost,  by  one  assessment, 
the  contract  idiovid  provide  fer  the  payment 
of  said  work  or  improvements  by  special  tax 
Mils  Issued  against  the  lands  in  the  district, 
in  ttm  proportions  previously  mentioned,  and 
tbat  upon  tlie  completion  of  the  work,  and 
the  acceptance  of  the  same,  etc.,  tbe  board 
of  commissioners  shall  make  out  and  certify 
to  the  county  clerk  a  statement  of  tbe  con- 
tract price  of  the  entire  Improvements,  a  de- 
Bcriptlou  of  each  tract  of  land  embraced  In 
tlie  district,  lying  within  one  mile  of  the  road, 
and  of  each  that  Is  situated  more  than  one 
and  less  than  two  miles  therefrom,  aod  of 
each  tract  which  is  located  at  a  greater  dis- 
tance than  two  miles,  accompanied  with  a 
statement  of  the  number  of  acres  in  each 
tract,  and  the  name  of  each  record  owner 
thereof,  and  tbe  valuation  fixed  thereon  by 
tbe  commission,  which  shall  be  acknowledg- 
ed, ett  That  thereupon  the  clerk  of  the 
county  court  shall  apportion  to  each  tract  its 
share  of  tbe  cost  of  said  Improvements  and 
niake  out  separate,  special  tax  bills  against 
each  tract  for  tbe  amount  apportioned  It  as 
provided  for  by  section  10615,  which  shall  be 
payable  to  tbe  contractor  within  60  days 


from  Issue,  etc.  That  said  bills  shall  be  sign- 
ed by  the  president  of  the  board  and  attested 
by  the  county  clerk,  delivered  to  the  con- 
tractor and  accepted  by  him  in  full  payment 
for  his  work,  etc.  Tbat  said  tax  bills  shall 
be  a  lien  upon  tbe  respective  tracts  of  land 
against  which  they  are  issued,  and  If  not 
paid  when  due,  the  owner  may  sue  thereon  In 
the  circuit  court  at  any  time  within  two 
years  thereafter,  etc.  That,  before  issuing 
said  tax  bill^  the  county  clerk  shall  enter  in 
a  book  to  fie  denominated  "Special  Tax  Rec- 
ord of   Boad  District."  a  description 

of  the  tax  bills  by  number,  amount,  payee, 
date  of  issue  and  maturity,  and  tbe  numbers 
of  tbe  land  and  the  names  of  the  owners,  If 
known,  etc.  Said  record  book  shall  be  kept 
in  tbe  office  of  the  county  clerk,  and  a  dupli- 
cate thereof  shall  be  made  by  him  and  de- 
posited with  tbe  county  treasurer,  and  be 
shall  give  to  the  owner  of  each  tract.  If 
known,  or,  if  not  known,  to  tbe  occupant,  a 
notice  of  tiie  amount  due  on  said  bill  and 
when  due.  Ttaeoi  fcOlows  a  minute  provtslon 
as  to  how  the  tax  bUla  shall  be  paid,  and  Uie 
release  and  cancellation  of  the  soma 

Section  10620  provides:  Tbat  when  the 
landowners,  at  tbe  general  meeting  antbor- 
tnd  by  section  1061^  shall  by  vote  direct 
that  tbe  cost  of  said  Improvements  shall  be 
made  payable  in  annual  Inatallments  extend- 
ing over  6  or  20  years,  aa  the  case  might  be. 
the  board  of  commissioners  shall  Issue  tbe 
bonds  of  the  district  tor  the  toigth  of  time 
by  said  meeting  directed,  and  in  an  amount 
not  to  exceed  the  estimates  submitted  to 
said  meeting,  plus  10  per  cent  thereof,  and 
enter  into  a  omtract  for  the  construction  of 
said  load,  as  directed  by  sections  10618  and 
10619  of  this  article  except  tbe  contract  for 
tbe  Imprormenta  shall  provide  that  tbe  cost 
thereof  shall  be  paid  for  In  money  Instead  of 
special  tax  bills.  Provided,  however,  the 
board  of  commissioners  may  use  said  bonds 
or  any  part  thereof  at  per  in  tbe  payment  of 
said  work.  Tbat  said  bonds  shall  run  in  the 
name  of  the  road  district,  bearing  6  per  cent 
Interest,  payable  at  the  expiration  of  the 
time  indicated  by  the  landowners  at  said 
general  meeting,  etc.  Said  bonds  shall  be 
signed  by  the  president  of  the  road  district 
and  attested  by  the  county  clerk.  Who  shall, 
before  their  delivery,  register  them  In  a  suit- 
able book  procured  for  tbat  purpose.  Tbat, 
whenever  the  board  of  commissioners  shall 
sell  any  of  said  bonds  for  the  payment  of  any 
work  to  be  performed  under  this  article,  the 
proceeds  thereof  shall  be  paid  to  the  coun- 
ty treasurer,  who  shall  enter  the  same  to 
the  credit  of  said  district,  etc.,  and  shall  pay 
the  same  out  on  the  warrants  drawn  by  the 
board  of  commissioners.  That  the  board  of 
commissioners  shall  make  out  and  certl^  to 
the  county  clerk  a  statement  of  the  amount 
of  the  bond  issue,  and  a  description  by  num- 
bers of  each  tract  of  land  In  the  district  ly- 
ing wlthtn  one  mile  of  tbe  road,  and  of  each 
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that  lies  a  greater  distance  than  one  mile 
and  less  tban  two  miles,  and  of  each  tract 
that  lies  a  greater  distance  than  two  miles 
therefrom,  with  a  statement  of  the  number  of 
acres  contained  in  each  tract,  and  the  valua- 
tion pldced  thereon  by  them,  and  acknowl- 
edge the  same  as  Is  provided  for  acknowledg- 
ing deeds  to  real  estate,  and  file  the  same 
with  the  clerk  of  the  county  court.  There- 
npon  said  clerk  shall  apportion  to  each  and 
all  of  said  tracts,  according  to  the  rule  pre- 
scribed by  said  section  10615,  Its  share  of 
said  bond  Issue,  etc.,  and  enter  the  same 
in  a  book  to  be  denominated  "Bond  Tax 

Record  of   Road  District,"  and  shall 

append  thereto  his  certificate  as  county  clerk, 
and  from  said  date  such  apportionment  shall 
be  a  charge  against  the  tracts  of  land  indi- 
cated, until  paid.  The  county  clerk  shall  in 
each  succeeding  year  make  out  a  duplicate 
of  so  much  of  said  bond  'record  as  will 
indicate  the  portion  of  said  charge  each 
tract  Is  to  pay  for  that  year,  etc.,  and  de- 
posit said  duplicate  record  with  the  collector 
of  revenues  of  the  county,  etc.,  and  said  col- 
lector shall  annually  make  out  separate  tax 
hUla  against  each  tract  for  the  amount 
shown  by  the  duplicate  record,  and  collect 
the  same  as  other  taxes  are  collected,  and 
recdpt  for  them  in  the  same  manner.  Bach 
tax  bill  shall  contain  the  name  of  the  owner 
of  each  tract,  and  if  not  paid  on  presraita- 
tion  shall  bear  Interest,  etc.,  ajnd,  If  not 
paid  within  six  months,  snlt  may  be  brought 
thereon  by  the  collector  to  the  use  of  the 
owner  thereof,  etc.  That  ft  Judgment  in  any 
such  suit  shall  be  a  lien  on  the  lands  de- 
scribed in  the  tax  bills,  and  sued  on,  etc. 
The  collector  shall  deposit  all  moneys  by  him 
collected  on  said  tax  bins  wltb  the  county 
treasurer,  etc.  Then  follows  a  prorislon  fix- 
ing the  llftMllty  of  the  collector  for  the  col- 
lection of  said  tax  bills,  the  ftas  he  shall  re- 
ceive fbr  his  services,  ttxe  receipts  be  Is  to 
give  In  satisfaction  of  the  same  when  paid, 
and  the  release  of  the  tax  against  the  lands, 
etc. 

Section  10621  provides  as  to  how  titia  to 
certain  lands  must  be  considered,  which  is 
not  Important  In  this  case. 

Sectlon_10623  authorizes  the  board  of  com- 
missioners to  employ  county  surveyor  and 
bridge  commissioner  to  perform  certain  work. 

Section  10624  provides:  That  the  county 
clerk  shall  set  aside  to  the  credit  of  the 
road  district  the  poitlon  of  the  revennes  for 
working  the  public  roads  that  may  be  raised 
by  direct  taxation  against  the  property  lying 
therein,  according  to  any  existing  laws  or 
subsequent  enactment,  and  said  revenue  shall 
be  spent  by  said  board  of  commissioners  for 
keeping  any  road  wItMn  the  district  in  re- 
pair. Also  a  proper  apportionment  of  any 
license  taxes  and  i>oll  taxes  and  city  revenue 
raised  and  set  aside  to  any  special  road  dis- 
trict organized  under  this  article  be  made  by 
the  county  court  and  turned  over  to  aaid 


board  of  commissioners.  That  any  road  over- 
seer who  shall  be  such  under  any  law  at  the 
time  of  the  organization  of  such  road  dis- 
trict shall  turn  over  to  the  board  of  commis- 
sloners  any  tools,  graders,  scrapers,  or  imple- 
ments of  any  kind  In  his  possession  which 
may  by  a  proper  apportionment  belong  to 
such  district.  Then  follows  a  provision  au- 
thorizing the  Iward  of  commissioners  to  make 
contracts  for  the  Improvement  of  the  roads 
of  the  district  from  time  to  time,  and  pay- 
ing for  the  same  out  of  the  funds  coming 
Into  Its  hands. 

And  section  10625  provides  that  all  poll 
taxes  of  the  district  shall  be  paid  In  cash  and 
placed  to  ttie  credit  of  the  district 

Simrall  ft  l^raU.  of  I^sas  0ll7>  and 
Craven  ft  Moore,  of  Excelsior  Springs,  for 
appellants.  COaude  Hardwldce,  ot  GoIoTado 
Springs,  Colo.,  for  r^pondents.  John  T. 
Barker,  Atty.  Gen.,  W.  T.  Bntherford.  Asst 
Atty.  Oen.,  and  Neville  ft  Gorman  and  Bar- 
bovr  ft  H^avtd,  all  of  Springfield,  amid 
CQrlfc 

WOODSON,  J.  (after  stating  the  facts  as 
above).  L  Counsel  for  appellants  first  insist 
that  the  Judgment  of  the  circuit  court  was 
erroneons  because  the  taxes  levied  against 
their  property,  under  and  by  virtue  of  chap- 
ter lOe,  art  7,  B.  S.  1909,  are  illegal,  for  the 
reason  that  said  article  authorized  said  levy 
without  notice  to  them,  and  therefore  au- 
thorizes the  taking  at  their  property  In  vio- 
lation of  sections  21  and  30  of  article  2  of 
the  Constitution  of  this  state,  and  section  1 
of  the  fourteenth  amendment  of  the  Coo- 
stitutlon  of  the  United  States.  These  con- 
stitutional provisions  in  substance  provide: 
(1)  That  private  property  shall  not  be  takes 
for  public  use  without  just  compensation; 
and  (2)  that  no  person  shall  be  deprived  of 
his  property  without  due  process  at  law. 
There  Is  absolutely  no  merit  in  ^ther  (tf 
these  contentions. 

t1]  Begardlng  the  first:  This  court,  from 
Its  earliest  history  down  to  this  tim^  has 
uniformly  held  that  special  taxes  or  benefits, 
such  as  were  levied  against  appellants'  prop- 
erty, under  said  article  7,  are  not  public  tax- 
es, within  the  meaning  of  the  GonstitntlOQ 
authorizing  the  levy  and  collection  of  taxes 
for  public  or  governmental  purposes,  but  are 
special  taxes  assessed  against  the  property 
for  the  payment  of  the  Improvements  made 
upon  the  highways  in  the  vicinity  of  the 
property,  which,  in  legal  contemplation,  adds 
to  the  value  of  the  property  as  much  or  more 
than  the  amount  of  the  taxes  Imposed.  It 
would  serve  no  good  purpose  to  cite  authori- 
ties In  support  of  this  ruling,  save  the  case 
of  Ranney  v.  City  of  Cape  Girardeau,  164  S. 
W.  582,  not  yet  offldally  reported,  wherelB 
many  of  the  cases  so  holding  are  dted  in 
Judge  Lamm. 

[2]  Attending  the  second:  This  contentloo 
Is  also  untenable  for  the  reason  that  thli 
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conrt  and  the  Supreme  Court  of  tbe  United 
States  liaTe  repeatedly  htid  tbat  where  these 
special  benefits  are  levied,  and  no  provision 
is  made  for  the  property  owners  to  be  heard 
during  the  proceedings  imposing  the  special 
benefits,  and  where  they  are  only  collectible 
by  salt,  as  in  the  case  at  bar,  then  all  legal 
d^Hises  the  property  owners  may  have,  from 
tbe  inception  of  tbe  proceedings  down  to  the 
rendition  of  the  judgment  of  the  court  on 
tbe  tax  bills,  may  be  pleaded  and  contested 
In  the  same  manner  that  any  legal  or  eqai- 
table  defense  may  be  made  In  any  other  ac- 
tion at  law  or  in  equity. 

The  only  procedure  prescribed  by  said  ar- 
ticle 7,  for  the  collection  of  these  benefits,  la 
section  10020,  previously  motioned  which 
only  authorizes  their  collection  suit  In 
the  circuit  court. 

In  treating  this  question,  Page  &  Jones  on 
Taxation  by  Assessment,  {  119,  uses  this  lan- 
guage: "The  general  rule  is  that  at  some 
time  before  the  assessment  becomes  an  ab- 
solute finality  there  must  be  a  notice  to  tbe 
property  owner  and  an  opportunity  for  a 
bearing  as  to  those  questions  of  fact  which 
concern  the  amount  of  the  assessment  to  be 
imposed  upon  such  property,  except  such  as 
the  l^islative  power  has  authority  to  de- 
termine without  special  inquiry,  and  has  in 
fact  so  determined.  *  *  *  If  such  notice 
is  not  given,  and  under  the  law  the  assess- 
ment becomes  a  finality,  subject  to  be  en- 
forced summarily,  without  giving  any  oppor- 
tunity for  a  hearing  as  to  the  questions  of 
fact  whi<di  concern  the  amount  of  the  assess- 
ment other  than  those  which  the  legislative 
power  has  authority  to  determine  without 
special  inquiry,  and  which  the  legislative 
power  has  in  fact  so  determined,  such  as- 
sessmoit  then  constitutes  a  taking  without 
aue  pTocecB  of  law,  and  is  in  violation  of 
the  constltntlonal  provtohm  under  coiuldera- 
tion." 

In  section  132  the  same  authoritr  says: 
If  the  assessment  is  to  be  enforced  sum- 
marily without  notice  or  Judicial  proceedings, 
It  is  evident  that  no  opportunity  is  thereby 
given  to  tlie  property  owner  to  contest  the 
afisessment  on  Its  merits.  *  *  *  If  notice 
bas  not  been  giv^  at  a  prior  stage  of  the 
proceedings,  so  that  the  property  owner  has 
an  opportunity  to  contest  the  assessment  on 
its  merits,  the  proceeding  is  In  violation  of 
the  constltuti<mal  provision  which  forbids 
the  taking  of  property  without  due  process 
of  law."  Also  Pash  v.  City  of  8L  Joseph, 
165  S.  W.  710,  not  yet  officially  reported. 

In  8ecti<m  773  the  same  authority  says: 
the  assessment  can  be  enforced  only  by 
an  action  at  law  or  a  suit  in  equity,  and  in 
Bucb  proceeding  the  property  owner  Is  given 
a  full  opportunity  to  be  heard  upon  the  quea- 
tiOD  of  benefits,  the  property  owner  is  not 
entitled,  as  of  constitutional  right,  in  the  ab- 
sence of  statutory  provision  therefor,  to  any 
notice,  exc^t  that  of  the  institution  of  such 
proceedings  to  enforce  tbe  assessment.'* 


In  Haga!r  t.  Reclamation  Diet,  111  U.  & 
701,  4  Sup.  Ct  663,  28  L.  EM.  660,  it  is  held 
that:  "A  law  authorising  the  imposition  of 
a  tax  or  assessment  upon  property  accord- 
ing to  its  value  does  not  infringe  that  pro- 
vision of  the  fourteenth  amendment  of  the 
Constitution,  which  declares  that  no  state 
shall  deprive  any  person  of  property  without 
due  process  of  law,  if  tbe  owner  bas  an  qq- 
portunlty  to  question  the  validity  or  the 
amount  of  it,  either  before  that  amount  is 
determined,  or  In  subsequent  proceedings  for 
its  coUectitm."  The  same  ruling  has  been 
announced  by  this  court  In  the  following 
cases:  City  of  St  Louis  v.  Ricdieson,  76  Ma 
470;  Kansas  City  v.  HuUng,  8t  Mo.  203; 
Sazton  National  Bank  v.  Carswell,  126  Mo. 
436,  29  S.  W.  279 ;  Springfield  v.  Weaver,  137 
Mo.  650-672,  87  S.  W.  509,  39  S.  W.  276. 

The  case  of  City  of  St.  Louis  v.  Ranken, 
06  Mo.  497.  9  S.  W.  010.  Is  not  in  conflict 
with  the  principles  of  law  announced  in  the 
foregoing  cases.  In  that  case  the  question 
was:  Had  the  provisions  of  an  ordinance 
of  the  city  authorizing  the  improvemwts  to 
b^  made,  and  the  assessment  of  benefits 
therefor,  been  complied  with?  Said  ordinance 
provided  that  notice  should  be  given  of  the 
establishment  of  the  benefit  district,  the  time 
and  place  of  making  the  assessments,  and 
giving  the  property  owners  the  right  to  be 
then  heard  upon  those  propositions.  This 
ordinance  was  wholly  Ignored,  and  this  court 
held,  and  properly  so,  that  the  assessments 
were  void  because  those  provisions  of  the 
ordinance  had  not  been  compiled  with.  While 
it  is  true  in  that  case  the  charter  and  or- 
dinances of  the  city  provided,  as  do  those 
of  most  of  the  dtles  of  the  state,  that,  if  any 
property  owner  shall  consider  himself  ag- 
grieved by  the  award  of  tbe  conunlsslon 
chos^  to  assess  the  damages  and  benefits,  be 
may  file  In  the  circuit  court  exceptions  to  the 
report  of  the  commissioners,  which  shall  be 
heard  by  said  court,  eta 

In  that  class  of  cases  the  lawmaking  pow- 
er has  deemed  It  proper  to  give  the  property 
owners  two  hearings,  one  before  the  commis- 
sioners and  another  In  the  circuit  court  But 
there  Is  no  such  provision  as  there  stated 
provided  for  in  the  statntea  under  eonaidera- 
tion  in  this  case. 

I  am  therefore  clearly  of  the  opinion  that 
there  is  no  merit  in  either  of  those  conten- 
tions of  counsel  for  appellants. 

II.  If  I  correctly  understand  counsel  for 
appellants,  they  lodge  an  additional  objec- 
tion against  the  validity  of  section  10615  of 
article  7  of  chapter  102  of  R.  S.  1909,  which 
is  closely  related  to  or  germane  to  the  ques- 
tions presented  and  dl^Kwed  of  in  paragraph 
1  of  this  opinion.  In  substance  it  is  contend- 
ed that  said  section  divides  the  road  district 
into  three  benefit  zones  of  one  mile  each,  and 
further  provides  that  the  lands  in  the  first 
shall  be  assessed  according  to  their  values, 
say,  100  per  cent,  tbe  second  at  7K  per  cent., 
and  the  third  at  SO  per  cent  oi  the  values  of 
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iirtilch  are  to  be  fixed  by  the  board  of  com- 
missioners, without  Dotlce  to  tbe  property 
owners.  This  contention  can  be  more  logical- 
ly considered  by  dividing  It  Into  two  ele- 
ments and  considering  each  separately. 

[3]  First.  It  Is  contended  that  because  said 
section  10615  of  the  statutes  arbitrarily  dl- 
vides  the  road  district  Into  three  beneficial 
zones,  and  assesses  the  lands  In  each  at  a 
different  percentage,  without  giving  the  prop- 
erty owners  in  each  notice  thereof  and  an  op- 
portunity to  t>e  heard  thereon,  is  violative 
of  said  section  80  or  article  2  of  the  Missouri 
Constitution,  and  therefore  deprives  them  of 
their  property  without  due  process  of  law. 
In  answer  to  that  ccmtentlon  it  Is  sufficient  to 
Btate  that  said  division  of  the  road  district 
into  zones  and  the  fixing  of  the  percentage  of 
benefits  to  the  lands  in  each  are  legislative 
acts  which  cannot  be  ^luestloned  upon  the 
ground  of  want  of  notice  to  the  property 
owners. 

[4]  The  reason  for  this  rule  is  that  the  au- 
thority to  create  benefit  districts  and  the  per- 
centage of  the  benefits  to  be  assessed  rest 
solely  with  the  Legislature,  which,  however, 
may  delegate  that  authority  to  certain  officers 
and  institutions  of  the  state,  such  as  the  com- 
mon councils  of  the  various  cities  of  the  state 
and  the  county  courts  of  the  various  counties 
thereof,  and,  so  long  as  they  act  within  their 
legislative  authority,  their  acts  cannot  be 
questioned  because  of  want  of  notice,  in  the 
absence  of  some  charter,  ordinance,  or  statu- 
tory provision  to  the  contrary.  Such  acts 
are  known  as  legislative  enactments  or  legis- 
lative assessments,  as  the  case  may  be.  This 
has  been  so  often  decided  by  this  court  and 
the  Supreme  Court  of  the  United  States  that 
It  is  no  longer  open  for  discussion.  The  case 
of  Naylor  v.  Harrlsonvllle,  207  Mo.  341,  loe. 
dt  353,  105  S.  W.  1074,  reviews  some  of  the 
cases  deciding  this  question  by  both  this 
court  and  the  Supreme  Court  of  the  United 
Statea.  There  la  therefore  no  merit  In  this 
contention. 

[6]  The  second  objection  before  mentioned, 
namely,  that,  while  it  may  be  conceded  that 
the  dlvl^on  of  the  districts  Into  zones  and 
the  percentage  of  benefits  to  the  lands  In  each 
zone  may  be  legislative  acts,  yet  die  valua- 
tion of  the  lands  by  the  board  of  commission- 
ers In  each  and  all  of  the  zones,  upon  which 
the  percentage  of  benefits  is  to  be  based, 
was  not  made  or  fixed  by  the  Legislature,  but 
by  said  board,  and  is  therefore  subject  to 
question  by  the  property  owners  in  each  and 
all  of  them,  and.  If  not  afforded  that  right, 
then  the  proceedings  i^ould  r^ult  in  taking 
their  proper^  without  due  process  of  law. 

It  must  be  conceded  that,  If  app^anti^ 
major  premise  Is  true,  then  the  sequence 
must  necessarily  follow.  But  Is  the  major 
premise  true?  I  think  not,  for  the  reason,  aa 
before  stated,  namely,  that  each  and  all  prop- 
erty owners  within  the  district,  who  consid- 
ered himself  or  themselves  a^Heved  by  the 
valuation  of  fala  or  their  land*  by  the  board 


of  c(»nmls8loner8,  are  offered  an  opportanlt? 
for  a  full  hearing  upon  that  question  In  the 
circuit  court  when  suit  Is  brought  upon  the 
tax  bill,  which  cannot  be  collected  In  any 
other  manner.  This  proposition  was  fully 
considered  and  decided  In  clause  2  of  para- 
graph 1  of  this  opinion,  and  there  la  nothing 
additional,  that  I  know  o^  that  could  with 
profit  be  added  to  what  is  there  stated. 

I  am  therefore  of  the  opinion  that  there 
la  no  merit  in  this  contention. 

III.  It  Is  next  insisted  by  counsel  for  ap- 
pellants that  said  section  10616  of  article  7 
Is  unconstitutional,  null,  and  void  because,  as 
stated,  it  is  class  legislation,  in  that  it  au- 
thorizes the  taxation  of  the  real  estate  or 
the  district  according  to  its  reasonable  value, 
exclusive  of  the  buildings  thereon.  In  other 
words,  it  is  contended  that  the  taxation  of 
the  lands,  and  not  the  buildings  thereon,  is 
an  unreasonable  and  unjust  classification, 
and  therefore  the  statute  authorlziiUE  that  to 
be  done  is  class  legislation,  within  the  mean- 
ing of  the  state  and  federal  Constitutions. 

[6]  There  is  no  constitutional  provision  pro- 
hibiting legislation  which  embraces  all  per- 
sons and  things  that  naturally  belong  to  the 
same  class  and  are  similarly  situated,  and 
upon  whom  it  must  operate  uniformly  and 
equally.  State  ex  rel.  t.  Standard  Oil  Co., 
218  Mo.  1, 116  S.  W.  902,  and  cases  dted. 

The  case  of  Corrigan  t.  Kansas  City,  211 
Mo.  608,  111  S.  W.  115,  In  the  majority  opin- 
ion written,  goes  to  the  extent  of  holding  that 
property  of  the  same  class,  If  belonging  to 
different  classes  of  owners,  may  be  exempt 
from  the  payment  of  these  special  benefits. 

[7]  I  did  not  then,  nor  do  I  now,  subscribe 
to  that  doctrine,  for  the  reasons  stated  In  the 
dissenting  opinion  at  page  633;  but  independ- 
ent of  that  error,  as  I  see  It,  that  case  prop- 
erly recognizes  the  authority  of  the  Legiala- 
tore  to  make  reasonable  and  natnial  idasslfl- 
cations  of  property  for  the  purpose  of  as- 
sessment, to  pay  for  local  improvements.  In 
fact,  that  rule  of  taxation  is  recognized  and 
enforced  by  practically  all,  if' not  all,  of  our 
dtles,  towns,  and  villages  in  paying  for 
street  and  other  improvements  and  the  cost 
of  constructing  sewers,  etc,  as  Is  shown  by 
the  scores  of  cases  which  have  reached  tbla 
court  Moreover,  it  would  be  difficult  to  con- 
ceive of  a  more  natural  classiflcatlon  ot  real 
estate  than  that  of  soU,  bnUdlngB,  trees,  etc. 
This  classiflcatlon  runs  all  through  the  laws 
of  states  and  nations ;  and,  wltbont  It,  legis- 
lation regarding  questloiis  of  rents,  land* 
lord  and  tenant,  flre  Insurance,  arson,  me- 
chanic's llen^  rallnuds,  telegraph  and  tele- 
ptaone  lines,  and  all  classes  of  local  Improve- 
ments, such  as  streets,  alleys,  sewras,  and 
public  parks  in  dtles,  and  drainage  and  levee 
dlstiicta  In  the  country,  would  have  to  rest 
upon  totally  dlffmnt  foundations  ttian  tt  now 
does;  and  to  abolish  that  c9Bntflcati<ni  at 
this  late  date  would  dlstnrt)  fba  whole  fabxie 
of  our  Jurisprudence  and  would  Inject  therein 
endless  confusion  and  oompUcattou  Bren 


Digitized  by 


™»^™  T.  KANSAS  CITY-IilBKBTT  BOUI^ABD  ROAD  DIST. 


280 


ftumgH  m  dkonld  eomridar  orcbards,  vtoe- 
yards,  and  other  such  bettenuents  added  to 
the  soO  the  hand  at  man  as  ImproTements, 
jet  then  Is  a  clear  dlaflnctton  between  that 
class  of  Improvements  and  those  known  as 
bouses,  bnlldlnfs,  etc.  The  f&rmer  becomes, 
not  a  flztoze  to  the  land,  bat  a  part  of  the 
soil  itseli;  aa  It  were.  Tbej  owe  thtfr  life 
to.  and  draw  QmSi  sabstance,  grow^,  and 
derdoxmnnt  taierefrom,  aided  by  the  air, 
rain,  and  smuthlne,  wlflioot  whU^  they  would 
die,  perish,  and  retam  to  dust,  bat  not  so  as 
to  the  latter ;  tli^  owe  no  debt  to  tba  earth, 
except  for  the  footstool  npon  which  they 
stsnd. 

I  am  tlierefbre  clearly  of  Uie  o^nlim  that 
there  Is  no  merit  In  this  inslstance. 

[I]  ly.  Ooonssl  for  ^nwUants  also  Insist 
Uiat  aaid  artide  7  Is  nnoonstltntlonal,  null, 
and  Toid  because  it  anthorizes  the  road  dis- 
trict to  create  a  bonded  Indebtedness  In  ex- 
cess of  the  cmstltntlonal  llmltatlim.  Tb» 
constitutional  provision  refored  to  Is  section 
12  of  article  X,  and»  in  so  fiir  as  it  is  material 
to  this  question,  reads  as  follows:  **No  coun- 
ty, city,  town,  township,  school  district  or 
other  political  corporation  or  sabdlvlslan  of 
the  stete  shall  be  allowed  to  become  indebted 
in  any  manner  or  for  any  purpose  to  an 
amount  exceeding  in  any  year  the  Income  and 
rerenne  provided  for  snch  year,  without  the 
assent  of  twb- thirds  of  the  voters  thereof 
voting  at  an  election  to  be  held  for  that  pur- 
pose; nor  In  cases  requiring  snch  assent  shall 
any  indebtedness  be  allowed  to  be  Incurred  to 
an  amount  Including  existing  Indebtedness, 
in  the  aggregate  exceeding  fire  per  centum  on 
the  value  of  the  taxable  property  therein,  to 
be  ascertained  by  the  assessment  next  before 
the  last  assessment  for  state  and  county  pur- 
poses, previous  to  the  incurring  of  such  In- 
debtedness." 

The  assessmente  authorized  by  said  article 
7  of  the  statute  are  for  the  payment  of  local 
improvements,  denominated  special  beneflte  to 
the  land  against  which  the  assessmente  are 
made;  and  for  that  reason  this  court  has  uni- 
formly held  that  snch  assessmente  do  not 
constitute  an  Indebtedness,  within  the  mean- 
ing of  the  constitutional  provision  Just  quot- 
ed, Banney  t.  Cape  Girardeau,  supra.  In 
fact,  I  do  not  understand  counsel  to  contend 
that  they  do;  but,  be  that  true  or  not,  the 
uniform  mling  of  this  court  has  been  that 
no  snch  assessment  constitutes  an  indebted- 
ness, within  the  meaning  of  that  provision, 
but  are  special  assessments  made  to  pay  for 
the  special  beneflte  accruing  to  the  property 
by  reason  of  the  local  and  special  improve- 
ments; the  one  offsetting  the  other. 

I  also  understand  from  the  briefs  and  ar- 
gumente  of  counsel  for  appellants  that  they 
practically  concede  that  If,  under  said  sec- 
tions 10619  and  10620,  the  property  owners 
of  the  district  have  voted  In  favor  of  paying 
the  entire  cost  of  the  improvemente  hy  one 
assessment,  then  a  «pecua  tax  blU  would 
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have  been  laaoed  againat  mcSi  tract  ot  land 
in  ttxe  district,  which  would  hare  constitatod 
a  special  Um  thneon,  and  would  not  have 
oonstltated  an  indditedness  of  any  Und 
against  the  road  district  as  sndi.  In  any 
sense;  but,  be  that  aa  It  may.  there  is  no  lan- 
guage contained  in  the  said  article  which 
remotdy  Indicates  ttiat  soCh  assessmeute 
would  be  an  Indebtedness  against  the  district. 
But,  upon  the  contrary,  the  whole  import  and 
meuiing  of  the  article  Is  to  the  contrary. 

But  the  real  cimtaitt<ni  ot  counsel  fbr  ap- 
ptilante  Is' fliat  since  the  landownera  did  not 
vote  In  favor  of  ^Ing  the  entire  oost  ot  the 
improvemente  by  mie  aaseasmcnt;  but  by  In- 
Btalhnoiti,  aa  provided  for  by  aald  eectlon 
lOOlft,  then  it  became  the  dui?  of  the  district 
to  issne  ito  Ixmds  for  the  amount  of  tlie  e» 
tlmated  cost  of  ttie  Improvements,  ptus  10 
per  cent^  and  Qiat  they  be  stdd  in  the  manner 
prescribed  for,  and  that  Oke  proceeds  thereof 
be  used  in  the  conatraetton  of  the  roads  or- 
dered, eta  From  that  premises  it  la  inststad 
and  argued  witiii  muCh  force  and  earnestness 
that,  since  the  b<mds  are  the  bonds  of  the 
district,  the  indebtedness  which  they  r^>re- 
smt  must  also  be  that  of  the  district,  and 
consequently  they  must  pay  by  it  If  that 
contmtlon  Is  true^  then  clearly  the  district 
would,  by  said  section  12  of  the  Oonstltution, 
be  prohibited  from  issuing  the  bonds  in  ques- 
tlon,  for  the  reascm  that  their  face  value 
would  far  exceed  the  constitutional  llmltetlon 
contelned  therein.  If  that  te  the  meaning 
to  be  placed  upon  the  stetute,  then  I  do  not 
understand  oounsd  fOr  respondent  to  differ 
from  counsel  for  the  opposition  as  to  what 
would  be  the  legal  effect  of  the  Constltutton 
ai>on  the  statute  and  upon  the  bonds  propos- 
ed to  be  lasned  vnA&e  that  authority. 

Under  that  assumption  counsel  for  both 
parties  would  be  compelled  to  admit  that  the 
statute  would  be  unconstltutlDnal  and  the 
bonds  would  be  void.  But  the  record  In  the 
case  fEdls  to  disclose  that  counsel  for  r»- 
spondente  are  so  generously  inclined  as  to  ad- 
mit that  counsel  for  appellante  have  correct* 
ly  interpreted  said  statute;  consequently 
they  persist  In  their  contention  that  the  stat- 
ute is  constitutional  and  that  tlie  bonds,  if 
issued,  would  be  valid. 

[I]  The  basis  of  this  contention  Is  the  same 
as  that  upon  which  it  is  practically  conceded, 
as  previously  stated,  that,  if  the  vote  of  the 
landowners  had  be^  in  favor  of  paying  the 
entire  cost  of  the  improvemente  by  one  as- 
sessment, then  the  tex  bills  would  have  been 
a  special  Hen  against  the  respective  tracta 
of  land,  and  not  an  indebtedness  of  the  road 
district,  as  such. 

If  I  correctly  read  and  understend  the 
meaning  of  sections  10619  and  10620,  there  is 
no  difference  In  principle  between  the  charac- 
ter of  the  indebtedness  created  for  the  pay- 
ment of  the  special  b^eflts  conferred  by  the 
Improvemente  or  by  what  hand  the  same  Is  to 
be  paid,  whether  It  la  'payable  by  one  assess- 
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ment  and  erldeneed  b7  a  Bingle  tax  bill  Is- 
sued against  each  tract  of  land  and  deUvered 
to  tbe  contractor,  or  whether  the  Indebted- 
ness Is  to  be  paid  for  by  annual  Installments 
evidenced  by  several  tax  bills  Issued  against 
each  tract,  and  collected  by  the  county  col- 
lector, and  the  proceeds  thereof  tamed  over 
to  the  county  treasurer  for  tbe  purpose  of 
paying  the  bonds  as  tbey  mature,  Instead  of 
the  tax  bill,  had  they  been  based  upon  one  as- 
sessment, and  bad  been  delivered  to  the  con- 
tractor in  the  first  instance,  as  previously 
stated. 

The  indebtedness  voted  by  the  landowners, 
whether  payable  by  a  single  assessment  or 
several,  constitutes  llena  upon  the  respective 
tracts  of  land  in  the  district,  in  proportion 
to  their  respective  values,  and  must  be  paid 
severally  by  each  landowner,  whether  paid  in 
bulk  or  In  annual  Installments.  If  In  bulk, 
the  payments  would  have  been  made  payable 
to  the  contractor,  because  In  such  case  the 
tax  bill  would  have  been  made  payable  to 
and  delivered  to  him ;  but.  If  in  installments, 
then  they  would  have  been  payable  to  the 
county  collector,  and  by  hlra  turned  over  to 
the  county  treasurer,  and  by  him  paid  to  the 
bondholders,  whoever  they  might  be.  This 
is  not  controverted  by  counsel  for  appellants, 
but  they  Insist  that  there  Is  no  provision 
contained  In  said  article  7  of  the  statutes 
which  authorizes  the  Issuance  of  such  bonds, 
containing  a  clause  showing  that  they  are 
only  payable  out  of  the  special  benefits  col- 
lected, and  therefore  they  must  be  considered 
and  treated  as  the  bonds  <rf  the  district,  and 
not  simply  evidences  of  an  Indebtedness, 
only  payable,  as  previously  stated,  out  of 
the  proceeds  of  special  tax  bills  issued  for 
benefits  imposed  against  the  several  tracts 
of  land  in  the  district,  and  collected  In  the 
manner  therein  provided  for.  This  conten- 
tion la  unsound  for  two  reasons:  First,  be- 
cause the  statute  does  not  undertake  to  pre- 
scribe the  form  of  the  bonds  to  be  issued, 
and  the  presumption  is  that  the  officers 
4^iarged  with  their  execution  wlU  issue  bonds 
In  harmony  with  the  provisions  of  the  stat- 
utes authorizing  their  issuance  and  the  pur- 
pose for  which  they  are  executed  and  the 
means  of  their  payment.  It  those  man- 
dates of  the  statutes  are  compUed  yfitt,  the 
bonds  upon  their  face,  as  well  aa  the  statutes 
authorizing  their  execution,  which  must  be 
read  Into  the  fiice  of  the  bonds,  will  conclu- 
sively show  that  th^  are  not  the  bonds  of  the 
road  district,  but  simply  evidence  of  an  in- 
debtedness payable  out  of  the  proceeds  of 
the  special  tax  bills  Issued  against  the  lauds 
embraced  In  the  district,  tor  the  benefits  men- 
tioned. And  tile  second  reason  mentioned 
for  saying  that  said  bonds  are  not  the  obll- 
ghtlons  of  the  road  dUstrict  la  this:  Tb&t,  In 
considering,  the  nature  and  character  of  the 
bonds  In  question,  it  Is  the  duty  of  the  court, 
and  all  parties  dealing  with  them,  to  read 
and  consider  in  connection  therewith  the 
mtixe  article  of  the  statute  bearing  thereon 


and  authoring  their  execution;  and  by  so 
doing  It  will  cl^ly  appear  that  no  authority 
Is  given  to  any  officer  of  the  county  or  road 
district  to  levy  or  collect  any  tax  with  which 
to  pay  said  bonds,  except  the  special  assess- 
ments authorized  for  the  Imitrovements  men- 
tioned, which  are  for  the  benefit  of  the  re- 
spective landowners,  and  not  for  the  benefit 
of  the  district  Itself.  Moreover,  the  district, 
as  such,  has  no  means  out  of  which  It  could 
pay  said  bonds,  nor  any  authority  to  make 
assessments  therefor,  except  In  the  manner 
previously  stated,  which  conclusively  shows 
that  the  Indebtedness  is  against  the  lands 
and  not  against  the  road  district 

The  principle  underlying  these  observa- 
tions was  presented  to  this  court  In  the  case 
of  State  ex  rel.  v.  Gordon,  223  Mo.  1,  122 
S.  W.  lOOa  There  one  of  the  quesUons  pre- 
sented was  regarding  the  form  of  the  bonds 
to-be  Issued.  The  bonds  were  Issued  under 
the  statutes  authorizing  the  Issuance  and 
sale  of  bonds  for  tjie  purpose  of  building 
schoolhouses  and  furnishing  them.  One  of 
the  points  made  was  that  the  bonds  Issued 
should  have  shown  upon  their  face  (which 
they  did  not  do)  that  they  were  issued  for 
the  purpose  of  building  schoolhouses  and 
for  furnishing  the  same.  This  court  In  a 
very  carefully  considered  opinion,  written  by 
Judge  Lamm,  held  that  the  bonds  issued 
were  valid,  notwithstanding  the  omission 
from  the  face  thereof  tbe  purposes  for  which 
they  were  issued.  Judge  Graves  dissented 
from  the  entire  opinion  for  several  reasons, 
one  of  which  was  that  the  recital  mentioned 
did  not  appear  on  the  face  of  tbe  bond,  im- 
pliedly holding  that  tbe  recital  fthould  have 
been  made.  Counsel  for  either  party,  nor 
did  any  member  of  the  court,  contend  or 
hold  tliat  such  a  recital  in  the  bonds  would 
have  been  improper,  but,  with  the  exertion 
of  Judge  Gnvea,  were  of  the  opinion  that 
the  bonds  were  not  luTalld  because  of  such 
omission,  believing  that  the  statutes  dionld 
be  read  into  the  face  of  the  bonds,  wfaiciL 
would  be  as  effectual  as  If  the  redtal  had 
been  actually  written  In  the  face  of  the 
bonds. 

I  am  therefore  of  the  opinion  that  this  con- 
tention la  without  merit,  and  It  la  ruled 
against  appellants. 

[Ifl]  Y.  It  Is  also  liuisted  counsel  for 
appellants  that  said  artlde  T  Is  uncoustitu- 
tional  for  the  reason  stated  "that  it  turns 
over  the  care  and  maintenance  of  the  public 
highways  to  a  body  of  laudownent  and  also 
confides  to  them  the  expenditure  of  public 
moneys."  This  Is  clearly  a  mlseonceptloii 
of  the  statute.  Section  10617  In  clear  and 
unambiguous  language  declares  that  after 
tbe  meeting  of  the  landowners,  and  their 
votes  are  cast  in  favor  of  the  propositions 
contained  In  the  prevloiu  sectl<»i,  the  dis- 
trict "shall  be  a  political  subdlTislon  of  tbe 
state  for  governmental  purpoGea  wlUi  all  tbe 
powers  mentioned  in  this  article,  and  such 
others  aa  may  from  time  to  time  be  givok  It 
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by  law-"  board  of  ooDuulssloners  are 
In  ttie  Hat  Instance  appidnted  by  tha  comity 
court  and  themfter  elected  by  tbe  landown- 
ers of  flie  dlatzlct  Under  these  statutes  aU 
iudi  road  districts  are  pnbUc  corporations, 
organized  voder  the  onqneBtloned  antborily 
of  tbe  Legtalatare.  Banis  t.  Bond  Oo^  244 
Ha  664,  14»  8.  W.  603.  And.  as  was  held 
in  that  case,  tbe  commissioners  appointed  or 
elected  in  the  manner  provided  for  by  sec- 
tion 10613  are  public  officers  for  the  purposes 
ineDti(Hied  In  said  article  7.  Moreover,  all 
of  our  drainage  districts  are  organized  and 
administered  by  a  board  of  commissioners 
Id  pnrsnence  to  statntea  practically  similar 
to  these  nnder  consideration.  This  being 
true,  there  remains  no  foundatioD  whatevOT 
for  tills  resistance  to  rest  upon;  and.  It  Is 
accordingly  ruled  against  the  appellants. 

Eotortalnlng  these  views  of  the  case,  I  am 
pa^ectly  satisfied  that  the  statutes  in  qnes- 
tioD  are  valid,  and  that  no  error  was  com- 
mitted by  the  circuit  court  In  the  trial  of 
the  cause. 

The  Judgment  is  affirmed. 

GRAVES,  BOND,  and  WALKER,  JJ.,  con- 
cur. LAMM,  C.  J.,  dubitant  BROWN,  J., 
dlBsenta.   FABIS,  J.,  not  sitting. 


8TBPP  T.  KANSAS  CITT-LIBERTT  BOU- 
LBVARD  ROAD  DIST.  et  aL 
(No.  17,451.) 

(Supreme  Court  of  AfisBouri.    April  2,  1914.) 

la  Banc.  Appeal  from  Circuit  Court,  Clay 
County;   Francis  H.  Trimble,  Judge. 

Action  by  Joseph  Stepp  against  the  Kansas 
Cit7-Uber&  Boulevard  Boad  District  of  Clay 
Connt7  and  others.-  From  a  judgment  for  de- 
fendants, plaintiff  appeals.  Affirmed. 

H.  B.  Lavaon,  of  Liberty,  for  appellant 
Claade  Hardwicke,  of  Colorado  Springs,  Colo., 
for  respondents.  . 

WOODSON,  7.  This  Is  a  companion  case  of 
W.  S.  Ehnbree  et  aL,  Appellants,  v.  Kansas 
Qty-Iibetty  Boulevard  Road  Diatrict  of  Clay 
County,  166  S.  W.  282,  just  decided. 

Each  involves  the  same  facts  and  proposi- 
tions of  law,  and  the  rulings  in  that  case  are 
controlling  in  tUs;  and,  for  tbe  reasons  there 
stated,  the  judgment  of  the  circuit  court  is 
affirmed.  » 

GRATES.  BOND,  and  WALKER,  JX,  eon- 
car.  LAMM,  C.  J.,  dubitante.  BBOWN,  J., 
diitenta.    FABIS,  J.,  not  sitting. 


KLEIN  T.  KINOBHIGHWAT  BOAD  DIST. 
01*  NEW  HADBID  COUNTT 
etaL  (No.  17,471) 
(Supreme  Court  of  BfisaourL    April  2,  1014.) 

In  Banc.  Appeal  from  Circuit  Court,  New 
Madrid  County;  C.  B.  Faris,  Judge. 

AcdoQ  by  James  M.  E3ein  against  the  Kings- 
highway  Boad  District  of  New  Madrid  County 
and  others.  From  a  judgment  for  defendants, 
plaintiif  appeals.  Affirmed. 


Greabara  &  Ifoore,  of  Sikeston.  for  weUanL 
Henry  C.  BUey,  of  New  Hadrid,  for  respond- 
ents. 

WOODSON,  J.  This  case  is  practically  the 
same  as  that  of  W.  S.  Kmbree  et  aL,  Appel- 
lants, v.  Kansas  Oty-Liberty  Boulevard  Boad 
District  of  Clay  County  et  al.,  Respondents,  IBtt 
S.  W.  282,  just  decided.  Tbe  parties  here  are 
different  and  the  road  district  in  tliis  case  is. 
located  in  New  Madrid  county,  but  it  was  or- 
ganized under  the  same  article  of  tbe  statutes 
which  that  one  was.  The  beta  of  that  case 
and  the  law  governing  them  are  substantially 
tbe  same  as  they  are  in  this;  consequently 
the  ruling  there  must  control  here. 

The  judgment  of  the  circuit  court  is  affirmed. 

GRAVES,  BOND,  and  WALKER,  JJ.,  con- 
cur. LAMM,  C.  J.,  dnbitant^e.  BROWN,  J., 
assents.  PARIS,  J.,  not  sittlnB. 


CmOAGO  GREAT  WESTERN  R.  CO.  v. 
KEMPER  et  al.    (No.  16,655.) 

(Supreme  Court  of  Missouri,  Division  No>  1* 
Mardi  8,  1914.    Rehearing  Denied 
April  2,  1914.) 

1.  Vbnub  (§  76*)— Change  of— Jdbisdiotxon. 

Where  a  change  of  v«nne  from  one  cir<-uit 
court  to  another  is  awarded,  tbe  second  court 
is  not  without  jurisdiction  because  the  order 
reciting  that  the  venue  of  the  cause  was  changed 
used  the  word  "court"  instead  of  "cause";  uat 
being  a  mere  clerical  mistake. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent. 
Dig.  if  180-182,  187;  Dec.        |  76.*] 

2.  Appeal  akd  Bbbob  ($  186*)— Waivbb  ov 
Objections. 

Where  an  order  granting  change  of  venne 
recited  tliat  tbe  venue  of  the  "conrt"  instead  of 
tbe  "cause"  should  be  changed,  defendant  can- 
not on  appeal  complain  that  tbe  second  court 
was  without  jurisdiction  because  of  that  clerical 
mistake,  where  that  ground  of  objection  was  not 
raised  below. 

[Ed.  Note. — For  other  rases,  see  Anwal  and 
Error,  Dec.  Dig.  1  186;*  Vena^  Cent.  Dig.  1 
149.] 

3.  Eminent  Domain  (J  172*)— Pboceedings— 
JuEiSDicnoN. 

Tbe  filing  of  the  petition  and  service  of  the 
notice  provided  for  by  Bev.  St.  1909,  g  2361.  In 
condemnation  cases  gives  the  court  jurisdiction 
of  the  subject-matter  and  of  the  person. 

(Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  47(M72 ;  Dec.  Dig.  { 172.*] 

4.  EUINENT  DOIUIN  (I  185*)— AFPEABAIVCB— 
BiFECT. 

A  voluntas  appearance  by  the  defendant 
in  a  condenmation  suit  gives  the  court  Jurisdie- 
tlon  without  service  of  notice. 

[Ed.  Note.— For  other  cases,  see  Eminent  De- 
main,  Cent  Dig.  {  499 ;  Dec  Dig.  f  165.*] 

5.  JUBT  (S  19*)— Jttbt  Tbial. 

In  a  proceeding  for  the  condemnation  of 
land,  the  defendant  is  entitled  to  a  jury  trial 
only  on  the  question  of  damages. 

[Ed.  Note.— For  other  casea,  see  Jury.  Cent. 
Dig.  n  104-138;  Dec  Dig.  S  10.*] 

6.  Eminent  Dokair  (|  164*>— Condemnation 
—Estoppel. 

Rev.  St.  1909,  §8  2361,  2302,  2364,  relating 
to  condemnation,  contemplate  two  hearings,  the 
first  upon  the  filing  of  the  petition  for  couduin' 
nation  when  the  court  determines  whether  con- 
demnation should  be  had  and  appoints  commia- 
sioners  to  a^Kesa  tbe  damages,  and  the  second 
upon  assessment  of  damases.  Held,  that  a  de- 
fendant by  accepting  the  damages  awarded  by 
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t2ie  conuniBslonert  and  deposited  bj  th«  plain tlfl 
with  tli«  clerk  estopped  himself  from  objectiiv  to 
irregnlaritiea  In  the  indgmoit  tit  condemnation, 
•Ithoo^  be  coald  ttiereafter  complain  of  the 
Inadequacy  of  the  damages. 

[Bd.  Note.— For  other  cases,  see  Bminent  Do- 
main, Oent  Di«.  H  442-444;  I)ec  Dig.  1 164.*] 

7.  Tblu.  a  296*)— InsTBuonoKS. 

Where  the  otber  inatructiona  in  tiw  series 
expressly  authorised  the  jnry  in  a  oondttnna- 
tion  suit  to  talie  into  conaideratioa  the  dam- 
ages to  the  remainder  of  defendant's  land,  an 
instruction  that  the  only  matter  for  determina- 
tion waa  the  just  compensation  for  taking  of  the 
land  is  not  erroneous. 

[Ed.  Note.— For  otber  case&  see  XriaL  Cent 
I^.^^  706-713,  716,  7167718;  DeeTlM*.  i 

&  Appeai.  and  Ebeob  (I  882*)— InOTBUcmons 
—Eight  to  Complain. 

In  condemnation  for  land  tor  railroad  ter- 
minal, defendant  cannot  complain  of  an  instmc- 
tion  that  in  asBassing  damages  the  iaereaaed 
danger  from  fires,  Increased .  noise  and  smoke, 
etc,  could  not  be  considered,  where  defendant's 
own  instruction  diarged  that  damages  common 
to  other  landowners  of  the  nel^borliood  whose 
property  was  not  taken  eonld  not  be  conddered, 
tiiia  inatmctim  preelnded  the  consideration  of 
the  very  elements  mentioned  in  the  flxst  In- 
struction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
^or^  Cent  Dig.  {|  3591-3610;  Dec  Dig.  fi 

9.  ElonBHT  DOKAZN  (|  141*)— OoifSDCRATnnr 
— Dahaoes. 

In  assessing  damages  for  land  taken  for  a 
railroad  terminal,  defendant  Is  not  entitled  to 
damages  for  injuries  to  Us  remaining  property 
which  he  suffers  In  common  with  adjoining  land- 
owners whose  property  waa  not  taken. 

JEd.  Note.- For  otber  caKs,  see  Eminent  Do- 
main. Cent  Dig.  H  872-876rDec.  Dig.  i  141.*] 

10.  EuiraNT  Doiunr  Q  208*)— OoHminTA- 
iioff— Buaisirrs. 

In  condemnation  where  part  of  ens  farm 
waa  taken,  testimony  eonoemfng  the  use  of  an- 
other parcel  three-quarters  of  a  mile  distant 
is  inadmiasible  on  the  question  of  damagea,  with- 
out proof  that  the  two  tracts  were  especially 
adapted  to  one  use  and  had  a  peculiar  value  be- 
cause of  that  adaptability. 

[Bd.  Note.— -For  other  eases,  see  Bminent  Do- 
mklD,  Oent  Dig.  |  642;  Dea  Dig.  f  208.*] 

Appeal  from  arcntt  Court,  Andrew  Coun- 
ty; Alonzo  D.  Bumes,  Judge. 

Condemnation  by  the  Chicago  Great  West- 
em  Railroad  Company  against  Bernard  P. 
Kemper  and  others  and  John  Holtman. 
From  a  Judgment  for  plaintiff,  the  last-nam- 
ed defendant  appeals.  Beveised  and  remand- 
ed, with  directions. 

J.  C.  Orowney,  of  St  Joseph,  for  appellant 
Sbinabargar,  Blagg  ft  EUlson,  of  Maryrllle, 
fbr  respondent 

GRATES,  J.  This  Is  a  condemnation  pro- 
ceeding originating  In  the  circuit  court  of 
Nodaway  county;  the  purpose  of  the  con- 
demnation being  thus  stated  In  the  petition: 
'TlalntlfT  further  states  that  as  such  rail- 
road corporation  It  ia  now,  and  It  and  its 
predecessors  for  a  long  time  have  been,  op- 
erating said  line  of  railroad,  which  line  la 
a  continuous  Une  hetwe^  Kansas  C^ty  in  the 


state  of  Missouri,  and  the  dty  of  Chicago,  in, 
the  state  of  Illinois,  and  the  dty  of  St  Panl 
In  the  state  vt  Minnesota;  that  for  the  pnb- 
He  DM  and  convenleace  in  the  operatiou  ot 
its  saMI  Une  of  railroad  tt  has  become  and  im 
necessary  for  It  to  constmct  certain  division 
terminal  facilities  occnpylns  aboat  •  •  • 
acres  and  extending  In  a  general  northerly 
and  southerly  direction  over  said  sections  IL, 
14  and  23,  ctHisisting  of  a  roundhouse,  swltcb. 
tracks,  storage  tracks,  connecting  tracks,  ma- 
chine shops,  etc.,  together  with  the  necessary 
grading  therefor,  whi<^  are  to  constitute  a 
part  of  said  system  and  line  of  railroad. 
Plaintlfr  further  states  that  It  has  acquired 
by  purchase  or  donation  all  the-land  requir- 
ed for  said  improvement  except  a  certain 
tract  owned  by  the  defendant  Bernard  P. 
Kemper,  who  now  occupies  the  same,  and  a 
certain  tract  owned  by  John  Holtman,  who 
now  occupies  the  same."  Upon  the  presenta- 
tion of  the  petition  to  Hon.  William  a  Elli- 
son, Judge  of  the  Fourth  Judicial  drcoit  of 
Missouri,  he  In  vacation  ordered  the  same 
filed  by  the  clerk  of  the  Nodaway  county  cir- 
cuit court,  and  tiiat  snmmcmB  t>e  Issued  to  all 
the  defendants  to  appear  at  bis  office  In  the 
city  of  Maryville  on  August  20,  1910,  when 
and  where  he  would  hear  said  petition,  and 
defendants  could  make  such  objections  aa 
they  thought  proper.  Defendants  appeared 
on  August  20th  and  applied  for  a  change  of 
venue  from  Judge  Blllscm.  This  application 
was  sustained  and  the  cause  s^t  to  the  cir- 
cuit court  of  Andrew  county.  On  September 
3,  1010,  the  defendant  (and  sole  appellant 
here)  John  Holtman  and  other  defendants 
filed,  in  vacation  of  that  court,  ttaefr  obJec> 
tlons  to  the  petition  and  their  protests  against 
the  appointment  of  commissioners,  l^ieae 
were  lengthy  and  will  be  noted  later.  If  oc< 
caslon  requires.  The  matter  seems  to  have 
been  continued  from  time  to  time  until  Anal- 
ly, on  October  28,  1010,  Judge  Bumes  of  the 
Andrew  county  circuit  court  concluded  his 
hearing  of  the  petition  of  the  plaintiff  and 
the  objections  of  the  defendants  thereto,  and 
found  that  it  was  necessary  for  plaintiff  to 
have  about  70  acres  of  land  for  the  purposes 
stated  in  Its  petition,  which  Included  the 
land  of  John  Holtman  or  In  which  he  was 
interested.  Commissioners  were  appointed 
to  assess  the  damages.    On  November  11, 

1910,  these  commissioners  filed  their  report 
(in  vacation  of  the  Andrew  county  circoit 
court)  in  which  damages  to  John  Holtman, 
Joseph  Holtman,  and  Nathaniel  Sisson  were 
allowed  in  the  sum  of  $1,500.  Nov^ber  18th, 
and  during  the  November  term  of  said  coart, 
John  Holtman  and  Bernard  P.  Kemper  filed 
exceptions  to  the  report  of  the  commission- 
ers. The  record  presented  to  this  court  tttea 
thus  details  the  trial  Judgment:  "Upon  the 
Issues  thus  presented,  the  cause  was  called 
for  trial  at  the  r^^ular  February,  1911,  term 
of  said  4drcoit  court,  of  the  28th  of  Febniary, 

1911,  tbe  same  beHng  the  second  day  of  said 
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tavOt  the  parties  appeared  ifi  peraons  and  by 
Uielr  teq>ectlve  attorneys,  and,  as  a  result  of 
a  trial  before  a  Jury,  a  verdict  for  defend- 
ants was  returned  on  Marcti  1, 1911,  in  open 
court,  asseasing  ttae  damages  sustained  by 
Bernard  P.  Kemper  at  $l,23a40,  and  by  Jolm 
Holtman  at  ^l^&OJSQ.  And  thereupon  on 
Mid  date  the  court  rendered  Judgment  on 
said  Terdlct  In  words  and  figures  as  follows, 
vis.:  'It  is  therefore  ordered,  considered,  and 
adjudged  by  the  court  that  the  defendant 
Bernard  P.  Kemper  have  and  recover  of  and 
from  the  plaintiff  the  said  sum  of 
so  foucd  by  the  Jury  as  aforesaid,  and  that 
the  defendant  John  Holtman  have  and  recov- 
er of  and  from  the  plaintiff  the  said  sum  of 
$1399.00  so  fonnd  by  the  Jury  as  aforesaid.'  " 
Motion  for  new  trial  was  filed  In  due  time, 
and  this  passed  over  to  the  May  term  of  the 
court.  At  this  time  the  defendant  Kemper 
withdrew  his  motion  for  new  trial,  and  the 
motion  waa  overruled  as  to  the  defendant 
John  Holtman.  From  this  Judgment  HolV 
man,  alone,  has  appealed. 

By  an  additional  abstract,  prepared  by  the 
^alntlff,  it  appears  that  plaintiff  paid  Into 
court  on  November  17th  the  money  assessed 
by  the  commissioners,  for  the  several  defend- 
ants. And  further  that  at  a  later  term  (date 
not  shown)  the  defendant  John  Holtman  re- 
ceived sut^i  money  and  receipted  of  record 
tberefor.  This  ouUlnee  the  case.  Additional 
matters  will  be  noted  In  the  course  of  the 
opinion  in  connection  with  the  points  made. 

[1,2]  L  Appellant,  although  he  applied  for 
and  got  a  change  of  venue  from  Judge  Elli- 
sod'b  court,  now  complains  of  the  Jurisdiction 
of  the  Andrew  county  circuit  court  All  this 
arises  over  the  wording  of  the  order,  and,  as 
appellant  claims,  the  wrong  use  of  the  word 
"court"  for  "cause."  Appellant  sets  out  the 
order  thus:  "And  the  venue  of  said  court  Is 
accordingly  hereby  ordered  dianged  to  the 
said  circuit  court  of  Andrew  county."  Re- 
epondent  files  an  additional  abstract  of  the 
record  and  makes  said  order  read  "cause" 
instead  of  "court"  This  contention  of  the 
appellant  should  not  be  entertained  for  two 
reasons  at  least:  (1)  It  is  apparent  that  if 
the  ord«  really  ^ows  the  word  "court"  It 
was  a  mere  clerical  mistake;  and  (2)  because 
Q)pellant  relied  upon  no  such  question  In  the 
court  below.  In  the  'Andrew  county  circuit 
court  he  did  cliallenge  the  validity  of  the 
change  of  venue,  but  did  it  in  this  language: 
"That  the  court  has  no  Jurisdiction  of  the 
snbject-matter  of  this  suit,  because  the  order 
of  the  circuit  court  of  Nodaway  county,  Mo., 
awarding  a  change  of  venue  herein  Is  null 
and  void,  neither  has  this  court  Jurisdiction 
of  the  person  of  the  defendants  named  in 
pklntlflfs  petition,  for  the  reason  that  the 
drcDit  court  of  Nodaway  county  had  not  ac- 
Qolred  Jurisdiction  of  the  person  of  all  said 
defendants  at  the  time  of  making  the  alleged 
order,  awarding  a  change  of  venue  as  shown 
by  tha  transcript  and  original  papers  here- 


in." The  reason  then  assigned  and  the  rea- 
son now  assigned  are  totally  different  It 
should  be  further  added  that  no  suggestion 
of  this  want  of  Juriedlctloa  Is  found  in  the 
motion  for  new  trial  filed  ulsL  Other  rea- 
sons might  be  suggested,  but  these  are  suffi- 
cient to  rule  this  point  against  the  appellant 

[3-t]  II.  Be^ndent  contends,  and  we 
think  rightfully,  that  the  appellant  having 
taken  down  the  money  paid  luto  court  for  his 
benefit  is  now  estopped  from  questioning 
any  matter  except  the  bearing  bad  upon  the 
question  of  the  amount  of  damages.  This 
view  of  the  law  eliminates  a  "slough"  of 
qnestionB  presented  In  the  appellants'  brief. 
Our  statutes  r^tive  to  condemnation  con- 
template two  hearings  in  the  course  of  the 
proceeding.  First  upon  the  flling  of  the  pe- 
tition for  condemnation  the  court  or  the 
Judge  thereof  in  vacation  must  make  one  or- 
der requiring  all  interested  parties  to  be  no- 
tified of  the  time  and  place  where  he  will 
hear  said  petition.  B.  S.  1009,  |  2361.  The 
flling  of  the  petition  and  service  of  notice 
gives  the  court  Jurisdiction  of  the  subject- 
matter  and  the  person.  Qnayle  v.  Railway 
Go.,  08  Mo.  466;  Railway  Co.  v.  Swan,  120 
Mo.  SO,  26  S.  W.  634.  Appearance  of  the  de- 
fendant will  confer  Jurisdiction  even  with- 
out service  of  notice.  Union  Depot  Go.  v. 
Frederick.  117  Mo.  IBS,  21  S.  W.  U18.  26  8. 
W.  350;  Railway  Go.  t.  Donovan,  146  Uo. 
03.  60  9.  W.  286. 

At  the  hearing  the  sufficiency  of  the  petition 
and  the  necessity  for  the  condemnation  la  de- 
termined by  the  court,  or  the  Judge  thereof 
in  vacation.  If  the  petition  is  sufficient  and 
the  court  determines  that  condemnation 
should  be  had,  then  the  court  or  the  Judge 
thereof  In  vacation  appoints  the  three  statu- 
tory commissioners  to  assess  the  damages, 
and  make  report  thereof  to  the  court  R.  S. 
1909,  I  2862.  These  proceedings  constitute 
the  first  branch  of  the  case.  Upon  the  flUng 
of  the  report  of  the  conunlssloners,  the  clerk 
of  the  court  must  give  notice  of  the  filing  of 
such  report  to  all  parties  whose  Interest  is 
affected  thereby.  If  any  person  is  dissatisfied 
therewith,  he  or  they  may  file  exceptions 
thereto,  and  the  court  may,  "upon  good  cause 
shown,"  order  a  new  appralsem^t  which  at 
the  request  of  either  party  may  be  had  before 
a  Jury.  R.  8.  1909,  S  2364.  This  hearing 
before  a  Jury  constitutes  the  second  brandi 
of  the  case.  This  right  to  a  trial  by  a  Jury 
only  exists  as  to  the  amount  of  damages  or 
compensation.  Railway  Co.  v.  Railway  Co., 
118  Mo.  loc.  dt  617,  24  S.  W.  478.  And  the 
statute  says  (section  2364.  supra),  "and  any 
subsequent  proceedings  shall  only  affect  the 
amount  of  compensation  to  be  allowed." 

So  that,  If  the  court  has  Jurisdiction,  we 
think  the  defendant  In  a  condemnation  pro- 
ceeding can  estop  himself,  as  to  all  quesUona 
of  mere  Irregularities  In  the  first  branch  of 
the  proceeding,  by  taking  down  and  receipt- 
ing for  the  damages  wMdi'  the  lOalntifl  has 
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paid  into  court  for  his  benefit  Snch  act  up* 
on  his  part  Is  a  concession  by  him  that  the 
plaintiff  is  entitled  to  take  the  property  un- 
der the  proceeding^  npon  the  paym^t  oi  full 
and  adequate  comprasatlon  thereol  If  he 
expects  to  question  this  right  to  condemn  at 
all,  or  the  regularity  of  that  part  of  the  pro- 
ceeding, he  should  not  take  down  the  allow- 
ft  nee  of  the  (M>mmissionGrB,  which  for  the 
time  stands  for  Just  compensation.  In  other 
words,  he  should  not  place  himself  In  the  at- 
titude of  claiming  all  his  original  interest  in 
the  land,  whilst  having  adequate  compensa- 
tion thereof  In  hfs  pocket  A  litigant  should 
not  be  i)ermltted  to  accept  the  fruits  of  a  pro- 
ceeding, and  at  the  same  time  question  the 
regularity  thereof,  for  his  own  further  self- 
aggrandizement  By  taking  down  the  money 
he  estops  himself  from  questioning  the  regu- 
larity of  the  proceeding  up  to  that  point, 
althon^  under  the  statute  and  our  holdings 
he  Is  permitted  to  further  litigate  the  ques- 
tion of  whether  or  not  the  allowance  made 
by  the  commissioners  is  full  and  Just  compen- 
sation. The  supplemental  or  additional  ab- 
stract of  the  record  in  this  case  shows  that 
this  appellant  took  down  and  receipted  for 
the  full  allowance  made  to  him  by  the  com- 
missioners. Such  being  the  case,  all  Irregu- 
larities, If  any,  in  the  first  stage  of  the  pro- 
ceeding. Is  to  him  a  sealed  book  on  this 
appeal.  In  Corwln  v.  Railway  Co.,  Bl  Kan. 
loc.  clt  459,  33  Pac.  103.  Horton,  C.  J.,  said: 
"Subsequently,  Mrs.  Sanders  accepted  the 
cond«nnatloD  money.  Cleariy,  she  was  there- 
after estopped  from  rating  any  objections  to 
any  mere  irregularity  in  the  condemnation 
proceedings."  In  the  case  of  Weeks- Thome 
Paper  Co.  t.  City  of  Syracuse  et  al.,  139  App. 
Dir.  858,  124  N.  Y.  Supp.  loc.  dt.  321,  it  Is 
said:  "The  chief  contention  of  the  appellant 
is  that  the  petition  did  not  state  facts  suffi- 
cient to  confer  Jurisdiction,  and  the  spedQc 
defect  urged  is  the  omission  of  the  petition  to 
set  forth  accurately  the  property  Bought  to  be 
condemned.  The  Supreme  Court  certainly 
had  Jurisdiction  to  entertain  a  proceeding  of 
this  kind,  and  the  petition  was  adequate  to 
confer  authority  over  the  anbject-matter,  as 
well  as  of  the  person  of  the  defendants.  The 
Question  is  of  no  importance  now,  for  the 
court  assumied  jnrisdictlcm,  disposed  of  the 
rights  of  the  parties  to  tbe  action,  and  the 
Hartlot  "Paper  Company  cannot  recognize  the 
validit7  of  the  Jndgmoit  by  accepting  the 
money  awarded  it,  and,  while  retaining  It 
through  Its  auccessor  In  Interest,  diallenge 
the  adequacy  of  the  petition.  Tonn^e  t. 
Wetmore,  195  N.  T.  4S6.  88  N.  B.  1068;  Shei^ 
man  r.  McKeon,  38  N.  T.  266,  274,  et  seq. ; 
City  of  Buffalo  r.  Balcom  et  aL,  134  N.  Y. 
»32,  636,  32  N.  B.  7.  As  was  said  In  Sherman 
Y.  McKeon,  supra,  38  N.  T.,  at  page  275:  'The 
rec^pt  of  the  mqn^  operates  as  an  estoppel, 
HDd  the  damages  paid  hare  the  same  effect  as 
a  conveyance,  and  rest  the  title  in  the  corpo- 
ration.' • 


(Ko. 

To  like  effect  Is  Holland  v.  Spell  et  aL,  144 
Ind.  561,  42  N.  E.  loc.  dt  1015,  wherein  the 
Supreme  Court  of  Indiana  says:  "It  is  a 
general  rule  that  where  benefits  are  awarded 
to  the  owner  of  land  in  proceedings  to  con- 
demn, an  acceptance  of  the  sum  awarded  will 
preclude  the  owner  from  prosecntlug  an  ap- 
peaL  Elliott,  App.  Proc.  f  150;  People  v. 
Mills,  109  N.  Y.  69,  15  N.  B.  886;  Felch  v. 
Gllman,  22  Vt  88;  Hawley  v.  HarraU,  19 
Conn.  142;  Elliott,  Roads  &  S.  277.  Judge 
Elliott  says,  in  his  Appellate  Procedure  (sec- 
tion 151):  *It  will  be  observed  that  In  the 
cases  In  which  It  has  be^  held  that  an  estop- 
pel exists  the  act  necessarily  affirmed  the  val- 
idity of  the  judgment  Thus,  where  a  party 
accepts  m<mey  or  property  awarded  him  by  a 
Jndgm^t  be  concedes  the  validity  of  the 
Judgment,  since  It  is  by  virtue  of  the  Judg- 
ment that  he  obtains  the  money  or  ivoperty.' 
These  principles  have  been  applied  by  this 
court  in  proceedings  similar  to  those  invc^ved 
In  the  present  case.  Test  v.  Larsh,  76  Ind. 
452;  Railroad  Co.  v.  Johnson,  84  Ind. 
Newman  v.  Riser,  128  Ind.  258,  26  N.  E.  1O06. 
In  Byer  v.  Town  of  New  Castle,  124  Ind.  86, 
24  N.  R  678,  the  doctrine  that  one  may  estop 
himself  to  deny  the  validity  of  condemnation 
proceedings  was  recognized.  That  he  may 
estop  hlmsetf,  by  the  receipt  of  the  money 
awarded  in  condemnation  proceedings,  to  de- 
ny the  validity  of  the  proceedings,  was  held 
in  a  full  and  satisfactory  opinion  and  cttati(Hi 
of  authority  in  Test  v.  Larsh,  supra.  We 
can  conceive  no  good  reason  why  he  should, 
In  good  conscience,  be  permitted  to  rec^ve 
all  the  benefits  of  the  proceeding,  and,  while 
holding  them,  deny  that  the  proceedli^  la 
effectual  to  create  ttie  burdois  corresponding 
to  such  braeflts." 

These  casea  are  right  In  principle.  The 
act  of  taking  down  the  money,  under  our 
law,  does  not  preclude  the  dtfendant  from 
saying  that  ttw  amount  IB  not  adequate  wm- 
pensatlon,  and  he  can  litigate  that  question 
after  taking  down  the  money  (Railway  Co. 
V.  Donovan,  149  Mo.  loc.  dt  103,  60  S.  W. 
286),  but  be  cannot  act  under  the  Judgmwt 
and  yet  deny  the  suffidency  of  that  judgment 
to  vest  hia  property  In  the  plalntlfl.  We  ex- 
clude from  this  announcement  his  rl^t  to 
question  the  want  of  jurisdiction  in  the  court 
That  question  can  perhaps  be  raised  even  in 
this  court  But  there  Is  a  difference  between 
that  question  and  mere  Irregularities  in  tbe 
proceeding.  The  first  judgment  of  the  court 
In  a  condemnation  proceeding  goes  to  flie 
very  propriety  of  tbe  condemnation  itself. 
The  second  judgment  goes  to  tlie  damages  to 
be  paid.  The  parties  Interested  can  waive 
irregularities  in  sudi  first  judgment,  and  if 
they  do  so  waive  them  by  taking  and  receipt- 
ing for  the  money  paid  into  court  for  ftuAi 
benefit  they  are  estopped  from  further  ques- 
tioning the  regularity  of  tliat  judgmmt  of 
the  court;  the  court  bdng  possessed  of  fidl 
jurisdiction  at  the  time.  As  said,  this  view 
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of  Oie  law  tflmtiiatn  a  disenation  cf  many 
qaestions  nrsed  In  ttut  brief  as  to  the  alleged 
Irnsalarlty  of  the  first  Jtidgment 

UJ  IIL  Our  roUng  supra  leaves  to  be- 
gin with  point  XI  of  defendants'  brief,  rath- 
er Uun  with  point  I.  It  Is  urged  under 
proposition  XI  of  the  brief  that  there  was 
error  In  giving  plaintiffs  Instruction  No.  1. 
This  Instruction  la:  "The  court  further  In- 
structs you  that  the  plalntlfT  has  the  right 
under  the  law  to  take  and  appropriate  the 
strips  of  ground  contalnlDg  9^  acres,  and 
7.59  acres,  described  in  the  pleadings  and 
evidence,  upon  paying  to  said  defendants 
just  compensation  therefor,  and  that  the 
only  matter  for  the  Jury  to  determine  In  this 
cause  la  the  Just  compensation  to  be  paid 
by  the  plaintiff  to  said  defendants."  The 
tract  of  9.S3  acrea  was  the  one  Iwlonglng  to 
HoltDian,  this  appellant  This  Instruction 
No.  1  Is  practically  a  rescript  of  Instruction 
No.  2  given  for  plalnUff  In  So.  111.  ft  Mo. 
Bridge  Oo.  v.  Stone,  194  Mo.  loc.  dt  182, 
92  S.  W.  47S.  Whilst  we  do  not  seem  to 
have  discuBsed  this  particular  instruction, 
the  series  of  Instructions  In  that  case  seems 
to  hare  met  with  the  approval  of  the  court. 

The  objection  which  appellant  urges  is 
that  said  Instruction  "excludes  from  the 
jury  a  consideration  of  the  depreciation  in 
raloe  of  the  remaining  portion  of  appellant's 
bum"  This  instruction  here  criticised  la 
the  first  of  a  series  of  Instructions.  It  is 
oQly  general  In  nature,  but  It  Is  followed  by 
iostructlonB  2  and  5,  In  this  language:  "This 
Just  compensation,  or,  In  other  words,  the 
damage  to  which  defendants  are  entitled.  Is 
the  difterence  In  the  fair  market  value  of 
defendants*  respective  whole  farms  before 
aad  after  the  appropriation  by  plaintiff  of 
the  re^ective  parcels  of  land,  mentioned  In 
evidence  to  be  taken  out  of  each,  occasioned 
by  the  taking  of  and  the  uses  to  which  said 
parcels  condemned  are  to  be  put"  "In  de- 
termining the  compensation  or  damages  to 
whlcli  the  defendants  are  respectively  enti- 
tled, as  more  fully  explained  In  preceding 
lustra ctlona.  the  Jury  should  ascertain: 
First,  Qie  market  value  of  the  land  actually 
taken ;  second,  the  diminution  in  value  of  the 
remainder  of  said  farms  reiQ>ectlvely,  if  any, 
as  a  result  of  the  taking  of  the  part  of  each 
tliat  Is  condemned,  and  of  the  use  to  which 
nch  parts  are  to  be  put  by  the  railroad  com- 
pany. The  total  amount  found  on  account 
of  these  Items  will  be  the  damage  to  which 
the  defendants  are  entitled.  If  the  Jury 
shall  further  find  from  the  evidence  that  by 
reason  of  the  taking  and  appropriation  by 
tlie  plalntilf  of  the  parcels  of  land  herein- 
before described  out  of  said  whole  farms,  and 
the  use  to  which  said  parcels  are  to  be  put 
by  the  plaintiff,  the  remainder  of  said  farms 
will  receive  special  and  peculiar  benefits,  not 
common  to  other  lands  In  the  vicinity,  then 
tbe  Jury  should  estimate  the  amount  or  value 
of  such  special  benefltSt  If  any,  and  deduct 
the  Bsme  from  the  total  damages*  as  found 


abovQ,  and  the  remaining  torn,  it  any,  wUl 
be  the  amount  of  damage  or  compensation, 
whicli  defendant  should  be  allowed."  These 
instructions,  when  read  together,  cover  the 
law  of  the  case,  and  In  addition  it  might  be 
added  that  they  do  not  differ  In  prindple 
from  the  Instmctloju  asked  and  obtained  by 
defendant 

[t,  I]  IV.  Next  It  Is  urged  that  there  was 
error  In  giving  for  the  plaintiff  Its  Instruc- 
tion No.  8,  in  this  language:  "The  court  In- 
structs the  Jury  that.  In  estimating  the  dam- 
ages occasioned  to  the  defendants  by  the 
condemnation  of  the  two  parcels  of  land  de- 
scribed in  the  first  Instruction,  they  have  no 
right  to  take  Into  consideration  any  damage 
that  might  result  from  fires  In  the  future, 
If  any;  nor  should  they  consider  the  in- 
creased damage  to  life  and  limb,  if  any,  from 
trains  passing  over  the  public  wagon  road; 
nor  any  damage  from  smoke  or  noise  from 
passing  trains  or  from  ringing  of  bells  or 
sounding  of  whistles;  although  the  Jury  may 
consider  the  Increased  risk  of  fire,  if  any, 
from  said  terminals  so  far  as  the  same  may 
affect  the  market  value  of  said  lands.  If  any."- 
Appellant  cites  ns  to  some  decisions  from 
other  courts  utwn  the  question,  but  does  not 
dte  on^  from  this  court  In  so  far  as  this 
Instruction  relates  to  fires,  it  announces  well 
tbe  doctrine  of  this  court  Railroad  v.  Men- 
donsa,  193  Mo.  518,  91  S.  W.  65;  Bailroad  v. 
Pfau,  212  Mo.  398,  111  S.  W.  10;  Railroad 
V.  Shoemaker,  160  Mo.  425,  61  S.  W.  205. 

The  point  urged  Is  that  the  Instruction  for- 
bids the  consideration  of  Mnoke  and  noise 
from  passing  trains  and  the  ringing  of  bells 
and  sounding  of  whlstiee  as  affecting  the 
future  enjoyment  of  the  farm.  This  point 
we  think  fully  answered  by  a  portion  of 
defendant's  own  instruction.  We  refer  to  In- 
struction No.  4  for  the  defendant,  which 
reads:  "The  Jury  are  instructed  that  In  de- 
termining the  decrease,  if  any,  in  the  market 
value  of  the  respective  farms  of  said  defend- 
ants, in  consequence  of  the  construction  and 
maintenance  by  the  plaintiff  company  of  its 
proposed  division  terminal  facilities,  they 
will  consider  the  manner  In  which  each  of 
said  farms  is  to  be  divided  by  the  construe-, 
tion  of  said  division  terminal  facilities,  the 
disfigurement  If  any,  to  each  of  the  farms  as 
a  whole,  and  generally  all  such  matters,  ow- 
ing to  the  peculiar  location  of  tbe  division 
terminal  facilities  through  each  of  the  re- 
spective farms  of  said  defendants,  as  may  in 
the  Judgment  of  tbe  Jury  and  from  the  evi- 
dence tn  the  case  affect  the  convenient  use, 
and  further  enjoyment  of  each  of  said  farms, 
considered  as  a  whole,  in  so  far  as  the  same 
affects  the  market  value  thereof;  but  in  the 
appUoatkm  of  thU  rule  the  jury  wflJ  not  take 
into  contida-ation  such  inconveniences  to  de- 
fendants, or  either  of  them,  as  are  the  con- 
sequences of  the  laioful  and  proper  use,  bjf 
the  pUiintiff  oompany  of  said  division  ter- 
minal facilities,  in  so  far  as  the  same  are 
oomsnon  to  the  other  land  owner*  im  tfte 
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nelffMorhood,  porUont  of  ioho»9  Umd  are  not 
taken."  We  hare  Italldaed  the  p<»ttoii  Iult 
Ing  appUcatioii.  By  defendant's  own  In- 
fraction, mattera  and  things,  occurring  In 
the  lawfnl  use  of  the  property,  and  which 
were  common  to  other  landowners  In  the 
neighborhood,  wbose  property  had  not  been 
taken,  could  not  be  cooatdered.  This  would 
preclude  the  jury  from  consldeTlng  the  very 
elements  mentioned  In  plalntlCTs  instruction, 
of  which  defendant  now  complains.  To  say 
the  least,  the  defendant  is  In  no  position  now 
to  complalb.  We  think,  however,  both  his  in- 
struction and  that  for  the  plalotUC  properly 
declare  the  law. 

[10]  V.  It  is  next  urged  that  the  court 
erred  In  exclndlng  some  testimony  about  the 
use  ot  another  40  acres  of  land  some  three- 
fourths  mile  from  the  farm  ont  of  which  the 
land  condemned  was  takoi.  We  have  ex- 
amined this  evidence  and  think  it  was  prop- 
erly excluded.  There  was  no  offer  to  prove 
that  the  two  tracts  were  especially  adapted 
to  one  use  and  that  they  had  a  pecnllar  value 
because  ot  such  adaptability  in  excess  of 
what  the  two  would  have  been  worth  on  the 
market  as  separate  tracts.  Without  some 
such  offer,  the  matters  excluded  were  prop- 
erly excluded.  < 

TI.  We  find  nothing  In  the  record  here 
vhldi  w6iild  Justify  a  reversal  of  this  Judg- 
ment apon  the  defendant's  appral.  tTp<m  the 
Jury  trial  he  was  allowed  only  $1,898.S0,  and 
the  Judgment  was  that  he  recover  such  sum 
from  the  idaJntUt.  But  it  aj^ears  that  he 
liaa  taken  down  $1,500,  which  ia  $100.00  more 
than  tile  Just  compouatlon  adjudged  to  him 
by  the  Jury.  Tlie  Judgment  ahotild  be  re- 
versed,  and  the  cause  remanded,  to  the  end 
that  the  trial  court  may  adjust  its  Judgment 
to  the  facts  and  rights  of  the  parties.  Rail- 
road T.  Russell,  IGO  Mo.  463,  SI  S.  W.  1030. 
Appellant,  however,  should  not  be  allowed 
the  costs  of  this  appeal,  because  the  cause  is 
only  sent  back  to  dispose  of  the  verdict  by 
a  proper  Judgment  below.  No  retrial  of  Hie 
merits  Is  awarded. 

Judgment  reversed  and  remanded,  with  the 
dlTMtlODS  above  given.  AU  concur. 


KANSAS  CITT  SOTJTHBRN  RT.  CO.  v. 
SECOND  STREET  IMPROVE- 
HBNTCO.  (Ko.  10,620.) 

(Supiems  Court  of  BfisMmrt,  Diviadon  No.  1. 

April  2,  1014.) 

1.  Bkhtknt  Domain  (I  164*)— Right  to  Coh- 

DKUN-^BJXOHOHS— ^STOPPKL. 

Deleudant  in  a  condemnation  i^oceedlng, 
having  accepted  and  retained  the  amoont  award- 
ed by  the  commiBSionera,  could  not  thereafter  in- 
tSsL  in  further  proceedingB  before  a  Jury,  that 
plaintiff  had  no  right  to  condemn. 

[Ed.  Note.— For  other  caaea,  see  Bmlnent  Do- 
maiD,  Cent  Dig.  if  442-444;  Dec.  Dig.  |  164.*] 


2.  BtumRT  Doiunr  (|  188*)  —  Watt-iw*«» 
Gboitkdb— Ihfboveueiitb. 

Where,  during  the  term  of  a  lease  of  cer- 
tain land  to  a  railroad  company  for  railroad 

garposes,  the  lessee  constructed  certain  railroad 
nprovements  tbereon,  oonsistins  of  tracks, 
roundhousefl,  turntables,  etc.,  such  Improve- 
ments did  not  constitnte  real  estate,  though  not 
removed  during  the  term  of  the  lease ;  and  hence 
the  lessor  was  not  entitled  to  have  tb«B  cMi- 
sidered  in  determining  the  value  tbe  property 
La  subBequsnt  prooeraings  by  tiie  railroad  com- 
pany to  condemn  the  land. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {|  8S&-861% ;  Dec.  Dig.  I 
138."] 

3.  EiniTKiiT  DoiuiN  (S  183*)— OoKomcHATioir 
PaooKBDnroB— Vai,us. 

Where,  during  the  term  of  a  lease  of  cer- 
tain property  for  railroad  purpoaM,  the  presi- 
dent of  the  road  constructed  a  bouse  on  the 
leased  land,  largely  with  his  own  funds,  for  tbe 
convenience,  pleaaore,  recreatioo,  and  edifica- 
tion of  tbe  railroad  employes,  to  be  used  in  con- 
nection with  tbe  road.  It  did  not  become  a  part 
of  the  realty  on  the  termination  of  tbe  lease, 
•nd  its  value  afaoold  not  be  considered  in  deter> 
mining  the  value  of  the  land  in  subsequent  con- 
demnation proceedings. 

[Ed.  Note.— For  other  case^  see  Eminent  Do- 
main, Gent  Dig.  H  888-8^M;  Dec.  Dig.  { 

4.  Afpkax  aud  Ebbob  <{  882*)— Bight  to 

AlXBGS  EbBOB— ESTOBPBI.. 

Where,  in  condemnation  proceedings,  de- 
fendant asked  and  the  court  gave  an  Instmctioo 
that  the  value  of  the  property  taken  ahonld  be 
determined  as  of  the  ute  when  tbe  ctMnmission- 
ers  made  and  returned  their  assessment  of  dam- 
ages, which  was  In  accordance  also  with  an  in- 
struction offered  and  given  for  plaintiff,  defend- 
ant could  not  allege  that  the  court  erred  in  re- 
fusing an  instruction  that  the  value  should  be 
determined  as  of  the  date  of  the  filing  of  the 
condemnation  suit 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^ror^  Cent  Dig.  H  3501-3610;  Dec.  £Mg.  | 

5.  Ehnireirr  Domaik  (1 124*>-CoHDBMNATioir 
FnoonnnrGs— Value  or  Land— Tiub. 

Since  land  is  not  takan  for  public  use  until 
it  has  been  condenmed  and  paid  for  by  the  con- 
demning party,  the  value  is  to  be  determined  as 
of  the  date  the  commissioners  make  their  report 
of  damages  and  the  condemning  party  pays  the- 
award  into  court  for  the  beneAt  of  we  land- 
owner. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  332-844;  Dec  Dig.  { 124.«]i 

6.  Tkial  (S  296*)— OoirDBUHATioir  Pbooked- 
INOB— Dakaobb— iNBTBOOnonB. 

Where,  in  proceedings  to  condemn  land  ad- 
joining and  sarrotmdlng  an  elevator  tm  railroad 
purjMses.  on  which  the  railroad  company  had 

Erevious^  maintained  its  tracks  and  nilroad 
nprovoments  under  a  lease^  the  oourt  directed 
that  the  Jury,  in  arriving  at  defendant's  dam- 
ages, sliould  first  ascertain  and  allow  Oie  fair 
market  value  of  the  land  taken,  and  lo  addition 
the  additional  damages,  if  any,  to  the  land  and 
improvements  of  defendant  which  WMe  not 
taken  by  the  railroad  company,  and  wbldi  floniH 
ed  a  ]wrt  of  the  land  taken,  a  further  instruc- 
tion that  the  railroad  company  was  obliged, 
after  condemnation,  to  famish  to  defendant'a 
elevator  all  reasonably  uecesaan  switching  serv- 
ice and  facUitiai  without  discriminatkxt  and  at. 
reasonable  rates,  and  that  the  Jnry  should  there- 
fore not  allow  defendant  any  damages  in  tbe 
belief  that  by  reason  of  the  condemnation  pro- 
ceedings whereby  defendant's  land  was  taken  on 
both  ends  ot  the  elevator  the  same  was  or  in  tbe 


•For  otbar  «bbm  ms  sun*  toplo  sad  leeUon  NVHBBR  la  Dee.  Die  *  Am.  Dig.  K^-Ho.  SnlM  *  Bept  Indszas- 


Digitized  by 


Google 


May         KANSAS  GITT  SOUTHEBN  BT. 


00.  T.  SROOND  STREET  IMP.  00.  897 


fatnre  would  be  deprived  of  mdi  ewltcfalnt 
ice  and  facilities,  was  not  error.  . 

[Gd.  Note.— For  otber  cases,  see  Trial.  Cent 
^.^^  700-713,  710,  716,  718;  Dec  Dig.  | 

7.  WxTincssss  (|  260*)— Bxpbbts— Rbcoluio- 

nON— RkFRBSHURT— 'CoNDBUMATXOlf  COU* 

UBsioraas'  Bbpobt. 

Where  a  condemnation  commissioner  was 
offered  as  an  expert  to  testify  as  to  the  valae  of 
land  Bouffht  to  be  taken,  etc,  it  was  his  dnty  to 
testify  with  reference  to  facts  within  his  own 
knowledge,  or  give  bis  expert  opinion  on  a  hypo- 
thetical state  of  facts ;  and  hence  It  was  error 
to  indirectly  nse  the  commissioneri'  report  to 
refresh  the  witness*  recollection. 

[Ed.  Noti^For  other  cuts.  m«  Witness*!, 
Oent  Die  f|  874-890;  vSTuig.  1  2S0.*] 

Appeal  from  Glrcait  Court,  Jackson  Coun- 
ty; ThoB.  J.  Seehoni,  Judge. 

Condemnation  proceedings  by  the  Kansas 
City  Southem  Railway  Company  f^alnst 
the  Second  Street  Improvement  Company. 
From  a  Judgment  for  plalntUE,  assMsiug  de- 
fendant's damages*  it  appeals.  Berersed  and 
remanded. 

a  A.  Bzaley  and  Edward  a  Wright,  both 
of  Kansas  City,  fOr  appellant  S.  W.  Moore, 
Cyrus  Crane,  O.  W.  Pratt,  and  J.  M.  Souby, 
all  of  Kansas  City,  for  respondent 

GRAVES,  J.  This  la  a  condemnation  pro- 
fmtillnt:  bat  one  with  some  rather  unusual 
features.  A  number  of  parties,  headed  by 
Arthur  B.  Stlllwell  and  E.  L.  Martin,  were 
Interested  In  the  o(Hi8tractlon  of  a  railroad 
from  Elansas  City.  Mo^  to  the  Oolf  of  Mexi- 
co. To  this  end  there  seems  to  have  been 
several  companies  organised,  which  were 
largely  officered  by  the  same  parties,  and 
which  seem  to  have  had  a  community  of 
tataeet  in  ttie  one  project  1.  e..  the  railroad 
from  Kansas  City  to  the  Gull  The  railroad 
proper,  which  did  not  toach  Kansas  City, 
bat  started  from  Grandview,  near  Kansas 
City,  was  built  by  the  Kansas  City,  Pittsburg 
ft  Golf  Railroad,  a  corporation  chartered  for 
that  poipose.  Getting  from  Grandview  into 
Kansas  Ci^  was  left  to  other  terminal  com- 
panies which  were  finally  merged  Into  the 
Kansas  City  Subarban  Belt  Railroad.  This 
latter  was  the  result  of  a  consolidation  be- 
tween the  OonsoUdated  Terminal  Railway 
Oompai^  and  other  interests.  At  the  same 
time  and  officered  practically  IV  the  snime 
parties,  was  the  Second  Street  Improrement 
Company,  the  defendant  in  this  action.  The 
dilef  dntr  of  this  land  company  (for  sach 
was  and  la  the  charact^  of  the  Second 
Street  Improrement  Company)  seems  to  have 
been  to  boy  ap  the  land  along  the  proposed 
ronte  of  the  railroad  companies,  and  land 
whldh  said  companies  would  have  to  have 
for  oonsteactlon  purposes,  and  tease  the  same 
to  the  railroad  companies.  Accordingly,  In 
1882.  the  dtfendant  In  this  case  bought  28 
acres  of  land  in  the  east  bottoms  at  Kansas 
City,  Ho,  hot  oatside  of  the  dty  Umits.  On 
the  2d  day  of  May  it  leased  these  lands  to 


the  OonsoUdated  Terminal  Railway  Oom- 
pany.  and  this  lease  passed  to  the  Kansas 
City  Subarban  Belt  Railroad,  upon  the  con- 
solidation mentioned  above.  This  lease  ran 
for  10  years,  and  gave  to  the  lessee  an  op- 
tlon  to  pun^uuw  at  stipulated  prices  at  the 
end  of  the  term,  or  during  the  term  at  an- 
nual periods.  .  More  of  the  details  of  this 
lease  may  be  required  In  the  course  of  the 
opinion.  During  the  term  of  this  lease,  and 
pursuant  to  the  rights  conferred  upon  the 
lessee  by  It,  the  Suburban  Belt  Railroad 
erected  on  the  land  a  roundhouse,  turntable,, 
machim  shops,  and  numbers  of  miles  of  rail- 
road tracks.  In  1898  the  defendant,  with 
the  consent  of  the  lessee,  Suburban  Belt  Rail- 
road, sold  7H  acres  of  the  leased  lands  to 
the  Kansas  City,  Pittsburg  &  Gulf  Railroad, 
a  matter  which  may  become  material.  Ad- 
versity overtook  the  two  railroad  corpora- 
tions, and  by  foreclosure  proceedings  In  Uie 
federal  court  the  property  of  both  were  sold 
out,  and  the  plalntUC  in  this  case  became 
the  purchaser.  These  proceedings  occurred 
from  1899  on,  but  prior  to  the  termination  of 
the  lease.  Plaintiff  operated  under  the  lease 
until  it  expired  May  1,  1902.  August  12, 
1902.  defendant  notified  plalntitC  to  vacate, 
and.  the  parties  falling  to  agree  upon  a  price 
for  the  purchase  of  the  property,  this  suit 
was  brought  October  6,  1902.  Commissioners 
were  appointed  October  22,  1902.  and  filed 
their  report  July  8,  1908,  assessing  defend- 
ant's damages  at  $26,000,  which  sum  was  paid 
into  court  for  the  defendant,  and,  as  appears 
from  the  final  Judgment  Itself,  was  taken 
down  by  the  defendant.  Exceptions  having 
been  filed  to  this  report,  and  a  trial  by  a 
common-law  Jury  demanded,  the  question  of 
damages  was  again  tried  before  a  Jury, 
which  Jury  allowed  to  defendants  damages  in 
the  sum  of  $30,000.  Upon  this  verdict  the 
following  judgment  (omitting  description  of 
the  land)  was  entered:  "Wherefore  it  is  con- 
sidered, ordered,  and  adjudged  by  the  court 
that  the  defendant.  Second  Street  Improve- 
ment Company,  as  owner  of  the  following 
described  tract  of  land  In  Kansas  City,  Jack- 
son county,  Mo.,  to  wit  •  «  •  has  been 
and  Is  damaged  by  the  taking  of  the  prop- 
erty above  described  In  the  sum  of  $30,000, 
of  tchich  said  sum  there  Aoa  heretofore  Jteen 
paid  bv  the  Kanaaa  Oitv  Bouthem  Eatttcap 
Compmv  to  said  owner,  the  defendant,  the 
Second  Street  iTHprovement  Company,  the 
k«m  of  fte,0O0.  Wherefore  It  Is  furtho-  or* 
dered  and  adjudged  by  the  court  that  the 
said  the  Kansas  City  Southem  Railway 
shall,  within  10  days  from  this,  pay  to  the  de- 
fendant, the  Second  Street  Improvement 
Company  her^n,  as  owner  of  the  said  land, 
the  sum  of  $4,000  with  Interest  from  July  8, 
1003,  and  the  costs  of  this  proceeding,  and 
in  default  of  such  payment  that  said  defend- 
ant have  hereof  execution,  providing  the  ssid 
the  Kansas  City  Southern  Bailway  Company 
shall  not  elect  to  abandon  this  proceeding, 
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n  hy  Xbe  sUtnte  in  sacfa  cases  made  and 
provided.  And  it  Is  fnrtber  considered,  or^ 
dered,  and  adjudged  by  Uie  court  that,  npon 
the  payment  of  said  snm  of  $4,000,  with  in- 
terest as  above  provided,  to  said  defendant, 
the  Second  Street  Improvement  Company,  or 
into  the  hands  of  the  clerk  of  this  court  for 
defendant,  the  Second  Street  Improvement 
Company,  the  real  estate  above  d«cribed  be 
and  stand  condemned  for  the  purpose  and 
nses  mentioned  in  Its  petition  for  condemnii- 
tlon."  The  italics  are  onrs.  This  Judgment 
the  plalntlflT  abided,  bnt  defendant,  being  dis- 
content therewith,  has  appealed,  and  arges 
here  questions,  not  only'  as  to  the  matter 
of  damages,  but  also  as  to  the  right  ot  the 
plaintiff  to  condemn  at  alL  This  falriy  out- 
lines the  case. 

[1]  L  Defendant  presses  a  number  of  ques- 
tions upon  the  right  of  the  plaintiff  to  con- 
demn the  land  Involved  in  this  action.  Un- 
der the  record  In  this  case,  these  questions 
cannot  be  utgeA  by  the  defendant  The  dt^ 
cult  court  had  full  Jurisdiction  of  tlie  sub- 
ject-matter and  ttie  paiftles.  It  adjudged 
plaintiff's  right,  to  condemn,  and  the  defend- 
ant aocQ^ted  the  award  made  by  the  com- 
mlBBlonen.  Such  fact  Is  red  ted  In  the  Judg- 
ment before  ua.  In  this  situation  tlie  defend- 
ant (with  phiintIfl*B  casta  in  Its  coffers)  can- 
not gainsay  the  right  of  plaintiff  to  condemn. 
It  is  estopped  from  questioning  that  portion 
of  the  condemnation  proceeding.  The  usual 
rule  is  that  one  who  accepts  the  benefits  of 
a  Judgment  Is  estopped  from  denying  the  va- 
lidity thereol  The  law  win  not  pmnit  a 
person  to  blow  both  hot  and  cold.  It  will  not 
permit  the  landowner  to  deny  the  plaintiff's 
right  to  condemn,  whilst  eavii  landowner  has 
in  his  pockets  what,  up  to  that  point  of  the 
proceeding,  is  the  constitutional  Just  com- 
pensation for  his  property.  This  question  we 
have  recently  been  over  in  Chicago  Great 
Western  Railroad  Co.  v.  Kemper  et  aL,  166 
S.  W.  291,  not  yet  offldaUy  r^orted.  Vide, 
also.  Railroad  v.  Bridge  Co.,  215  Mo.  286,  114 
S.  W.  1064.  In  fact  It  Is  only  by  virtue  of 
our  statutes  that  the  owner  can  further  liti- 
gate the  question  of  damages  after  he  has  ac- 
cepted the  award  made  him  for  his  land. 
See  R.  S.  1009,  §  2364.  Under  the  facts  and 
the  law  he  is  estopped  from  now  urging  that 
plaintiff  bad  no  right  to  condemn,  and  also 
estopped  from  urging  that  the  judgment  of 
the  drcuit  court,  determining  Uiat  plaintiff 
did  have  the  right  to  condemn  the  property 
specified  in  its  petition.  Is  erroneous.  That 
portion  of  the  Judgment  Is  therefore  affirmed. 
This  'leaves  us  only  such  questions  as  are 
urged  against  the  Judgment  npon  the  matter 
of  damages,  and  those  questions  we  take 
next 

[2]  II.  The  preceding  paragraph  elimi- 
nates points  1,  2,  and  3  of  defendant's  brief, 
but  we  are  not  left  without  trouble,  because 
the  diligence  of  Its  counsel  has  furnished  us 
with  10  more  points,  numbered  a^iarately 


(Ko. 

Itom  4  to  14,  inclusive.  Some  of  these  are 
worthy  of  note,  whilst  others  are  without 
force.  The  first  point  urged,  and  this  is  stated 
In  several  ways  under  separate  proposltionB, 
Is  that  the  defendant  was  entitled  to  have 
the  jury  consider  the  value  of  the  Improve- 
ments made  on  this  ground;  L  e.,  the  tracks, 
roundhouse,  turntable,  etc.,  taken  into  consid- 
eration In  determining  the  "Just  compensa- 
tion" to  whi<±[  the  defendant  was  entitled 
for  the  appropriation  of  the  property  to  a 
public  use.  These  improvements,  made  sole- 
ly for  railroad  purposes  under  tlie  consent 
glvm  in  the  lease,  are  utgei  to  be  worth 
some  $46,000,  and  defendant  says  that  the 
trial  courts  by  exdudli^  that  Item  or  ele- 
ment of  damages  from  the  Jury  Its  In- 
struction, has  grievously  wronged  the  de- 
foidant,  although  all  of  such  Improvements 
were  put  thwe  1^  and  with  the  consent  of 
the  defendant.  In  fact  the  ^perty  was  leas- 
ed for  tlie  very  purpose  of  puttlns  those  Im- 
provements thereon.  Defendant  has  bnilded 
up  a  theory  of  the  law  more  q>eidons  tlian 
sound,  to  the  effect  that,  Inasmuch  as  plain- 
tiff was  its  tenant,  and  as  such  tenant  al- 
lowed its  lease  to  expire  without  rfflnovlng 
the  Improvements  from  the  leased  premises, 
such  Improvements  thereupon  became  a  part 
of  the  realty  and  belonged  to  defendant.  In 
other  words,  they  seek  to  apply  the  ordinary 
rule  In  cases  of  landlord  and  tenant  to  the 
situation  here,  leaving  ont  of  consideration 
that  the  general  public  has  some  Interest  In 
Improvements  made  for  public  service.  Ordi- 
narily an  ejectment  will  Ue  for  the  recovery 
of  realty  owned  by  one  party  and  wroi^fully 
lield  by  another,  yet  this  is  not  always  true. 
Second  Street  Improvement  Go.  v.  Kansas 
City  Southern  Railway  Co.,  164  S.  W.  515, 
not  yet  offidally  reported.  In  this  case  we 
held  that  where  the  railroad  compai^  went 
into  possession  with  the  knowledge  or  con- 
sent of  the  owner,  then  such  owner  would  be 
driven  to  ask  for  his  Just  comprasation  In 
an  action  for  the  appropriation  of  his  prop- 
erty, rather  than  have  a  suit  In  ejectment 
to  recover  such  property  In  kind.  The  rule 
announced  in  the  case  supra  is  one  well  sus- 
tained by  the  case  law,  and  It  should  be  add- 
ed that  such  rule  is  founded  upon  the  idea 
that  the  broad  rights  of  an  Individual  should 
be  curtailed  to  some  extent  if  the  exerdse 
of  the  broad  right  would  Interfere  with  the 
public  service.  So  the  courts  say  tliat  whilst 
a  landowner  usually  has  the  broad  right  to 
sue  In  ejectment  and  recover  In  kind  lands 
wrongfully  in  the  possession  of  another,  yet 
if  he  has  stood  by  aod  permitted  improve- 
ments to  be  made  thereon  by  a  pubUc  service 
corporation,  such  as  a  railroad,  which  Im- 
provements are  to  be  used  in  connection  with 
the  public  service,  such  broad  right  will  be 
refused,  and  the  landowner  required.  In  the 
Interest  of  the  public  service,  to  sue  for  and 
take  the  value  of  his  land  rather  than  the 
land  itself.   This,  however,  la  somewhat  by 
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the  wayslda  The  real  qnestion  ia.  Have 
these  improvements  become  the  property  of 
the  defendazit  by  being  a  part  of  the  realty 
under  the  facts  of  ttais  case?  We  ttalnlc  not 
TUa  qnestlMi  is  practleally  aetUed  the 
Ter7  recent  ntterance  of  the  court  In  banc  In 
Hatton  et  aL  T.  By.  Go^  162  8.  W.  227,  not 
yet  officially  reported.  In  that  case  Farla,  J., 
dlacosses  all  the  case  law  upon  the  question 
of  whether  or  not  these  imi^yementa  shall 
be  considered  realty  or  personalty.  In  that 
case  we  Indorse  the  rule  announced  In  88 
t'yc:  PL  227,  which  la  in  this  language: 
"Where  the  company's  occupation  of  the  land 
ta  not  illegal,  Its  rails  and  othor  stmetnres 
thereon  do  not  become  a  part  ot  the  realty, 
and  It  should  have  a  reasonable  time  in 
which  to  ronoTe  them,  vpoo.  abandonment; 
and  the  fact  that  the  landowner  has  been 
allowed  to  take  possession  of  the  land  em- 
bnu»d  in  Hie  right  of  way  and  bold  It  tor 
a  term  of  yeare  lees  than  Is  required  to  ex- 
lingnlsh  the  company'a  easement  does  not 
imply  reUnqnidunent  by  the  company  of  Its 
light  to  enter  and  remore  its  structures." 
To  state  the  rule  In  dlfCuent  language,  If 
the  possession  of  the  railroad  Is  with  the 
express  or  implied  consent  of  the  landown^, 
tbCT  upon  leaving  the  property,  if  the  rail- 
road does  leave  it,  the  right  to  ronove  its 
Improvements  is  uDimpaired.  In  other  words, 
the  trend  of  the  case  is  that  such  property 
Is  and  remains  personal  property,  and  does 
not  attach  to  and  become  a  part  of  the  real- 
ty. In  the  Instant  case  the  property  was 
bought  by  defendant  for  the  very  purpose  for 
which  it  was  afterward  used.  By  express 
language  the  railroad  was  authorised  to  use 
the  property  for  railroad  purposes,  a  matter 
In  which  the  general  public  hare  a  practical 
concern.  The  lease  itself  made  no  provision 
as  to  the  disposition  of  improTements  at  or 
after  Its  termination.  The  lease,  however, 
gave  the  railroad  an  option  to  buy,  but  no 
more.  The  railroad  did  not  have  to  boy  un- 
der the  lease.  If  it  thought  the  price  named 
too  high  at  the  end  of  the  lease,  It  could  de- 
dine  to  buy  and  have  a  reasonable  time  in 
which  to  r^ove  its  property.  Or,  on  the 
other  hand,  it  could  decline  the  option,  and 
proceed  as  it  did  to  get  title  by  condemna- 
tlCHL  Tlie  time  between  the  expiration  of 
the  lease  and  the  institution  of  the  suit  was 
short,  and  at  least  partially  occupied  In  an 
attempt  to  agree  with  defendant  upon  the 
terms  of  a  settlement  and  a  conveyance  of 
the  property,  tinder  these  circumstances  the 
tmprorements  never  became  a  part  of  the 
realty,  so  that  defendant  would  become  en- 
titled to  compensation  thereof  In  this  action. 
We  think  the  discussion  In  the  Hatton  Case, 
supra,  settles  this  question,  but  there  are 
others  settling  the  question  on  a  difTerent 
line  of  reasoning,  but  a  line  sound  neverthe- 
less. 

In  IB  Cya  pp.  763,  764,  it  Is  said:  "Where 
a  corporation  invested  with  the  power  of  wt- 


Inut  domain  entna  upon  land  wtt^nt  the 
consmt  of  the  owner,  express  or  Implied, 
and  places  Improvements  thereon,  and  subse- 
quently InstLtntes  proceedings  to  condemn 
the  same  land,  the  common-law  role  that  a 
Btructore  owcted  1^  a  tort-feasor  becomes  a 
part  of  the  land  does  not  apply,  and  the  own- 
er Is  not  ntitled  to  the  value  of  the  improve- 
ments thus  wrongfully  erected.  So  whoe  a 
company  enters  and  erects  Improvements  pendr 
Ing  condemnation  proceedings  which  are  sub- 
aequeiUily  abandoned,  or  where  It  has  no  pos- 
itive knowledge  as  to  the  ownership  of  the 
land,  and  enters  upon  it  with  the  intention 
of  subsequently  instituting  condemnation 
proceedings,  or  of  subsequently  purdiaslng 
the  land,  the  owner  Is  not  entitled,  in  pro- 
ceedings for  condemnation  afterward  com- 
menced, to  an  award  for  the  value  of  the  im- 
provemosts  so  constmcted.  With  atronger 
reason  tha  hmdovmer  is  not  en«<l«d  to  the 
vtUue  of  awih  improvemeittg,  if  the  aompont/ 
mtera  on  hta  land  with  hi»  fiormiaakm;  and 
if  the  companv  enter*  wMft  the  consent  of  a 
person  in  poateeHon  claiming  under  eolor  of 
title,  one  who  afterward  shows  himself  to  be 
the  paramount  owner  ts  not  entitled  to  re- 
cover the  value  of  the  improvements  placed 
on  the  land  by  the  oompany"  The  italicized 
portion  of  the  text  (the  Italics  are  made  by 
us)  announces  the  rote  applicable  to  the  facts 
of  this  case.  To  the  doctrine  that  whrae  the 
Improvements  are  made  without  the  con- 
sent of  the  landowner,  yet  such  owner  is  pre- 
cluded from  recovering*  for  the  improve- 
ments, there  is  some  discord  In  the  cases, 
but  where  the  improvements  for  railroad  pur- 
poses are  made  upon  the  land,  either  with 
the  express  or  Implied  consent  of  the  land- 
owner, the  overwhelming  case  law  ts  that  in 
subsequent  proceedings  the  landowner  can- 
not claim  the  benefits  of  the  Improvements  to 
»ihance  his  damages  fOr  the  taking  of  pri- 
vate property  for  a  public  use.  Vide  cases 
dted  under  the  text  in  Cyc,  supra. 

In  10  Am.  &  Eng.  Ency.  of  Law,  p.  1159, 
it  Is  said:  "Where  the  government  or  a  cor- 
poration to  which  has  been  delegated  the 
power  of  eminent  domain  enters  upon  land 
before  its  condemnation,  but  with  the  con- 
sent or  license  of  the  owner,  and  proceeds 
to  construct  Its  work  or  to  make  improve- 
ments upon  the  land,  such  works  or  improve- 
ments do  not  become  a  part  of  the  land,  and 
their  value  is  not  to  be  considered  in  deter- 
mining the  compensation  to  be  awarded  for 
the  land."  "Where  the  company  enters  upon 
the  land  and  makes  the  improvement  with- 
out the  consent  of  the  owner,  and  without 
having  caused  the  land  to  be  condemned, 
there  is  a  difference  of  opinion  as  to  wheth- 
er, in  subsequent  condemnation  proceedii^. 
the  owner  Is  entitled  to  compensation  for 
the  improvements  made  by  the  company. 
But  the  greater  weight  of  authority  seems 
to  be  against  the  owner'a  recovery  for  snch 
improvements^*' 
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Under  them  texts  we  again  Han  collected 
the  cases  which  amply  mutaia  the  rules  an- 
nonnoed.  In  4  Sntberiand  on  Danagea  i?d 
ndO  I  1076k  U  Is  aaid:  **aa)fi  nnmennu  0!^ 
cepttoojB  to  the  common-law  role  that  eveiry- 
tUns  attached  to  the  ieall7  t>7  one  who  bad 
no  right  to  the  latter  became  part  of  it  have 
been  extended  in  recent  times  upon  grounds 
of  public  policy  80  far  as  railroad  oompanlflB 
are  concerned.  An  entry  by  them  In  advance 
of  the  acquirement  of  the  right  to  make  it  la 
not  unlawful  in  the  same  sense  as  such  an 
entiy  by  an  individual  or  a  corporation  whidi 
l8  not  invested  with  the  power  of  eminent  do- 
main. Hence,  if  sudi  a  company  enters  up- 
on land  with  the  consent  of  the  life  toiant, 
or  the  person  who  ai^aars  to  own  It,  and 
erect  a  depot  or  other  structure  thereon  with- 
out injuring  the  inheritance,  the  remainder- 
man or  legal  owner  cannot,  in  a  snbseauently 
instituted  proceeding  for  the  condemnation 
of  the  property,  recover  the  value  of  anch  Im- 
provements.  This  is  the  rule  where  the  entzy 
is  made  witliont  Uoenaa" 

Hare  we  have  the  idea  <a  public  polli^ 
noted  by  ue  to  the  beginning  of  this  opinion. 
The  courts  have  different  ways  of  putting  the 
rule,  and  the  reasons  therefor.  Thus  in  Mc- 
Glarren  v.  Jefferstm  SdUKA  Tt>^  IW  Ind.  loc. 
dt  143,  82  M.  EL  74.  IS  I«  B.  A.  (N.  &)  417, 
18  Ann.  Oas.  878,  Oie  oourt  said:  "The  great 
wdi^t  a€  author!^,  howerer,  is  that  when  a 
person,  corporation,  or  body.  Invested  with 
the  power  of  eminent  domain,  eaters  upon 
land  with  or  wlOiont  the  consmt  of  the 
owner,  express  or  implied,  and  places  im- 
provements thereon,  and  suheequently  insti- 
tutes proceedings  to  omdann  the  same  land, 
the  common-law  rule  ttiat  a  structure  erected 
Iqr  a  tort-feasor  becomes  a  part  of  the  land 
does  not  apply,  and  the  owne^  Is  not  entitled 
to  the  value  of  such  improvements."  This 
court  collects  and  cites  cases,  botii  federal 
and  Btate^  from  every  sectlim  of  the  Union. 

In  Ry.  Go.  v.  Dnnlap,  47  TAUiL  466,  U  N. 
W.  loc.  cit  278,  the  Michigan  court  says: 
"We  are  <tf  opij^n  that  no  error  wu  com- 
mitted In  excluding  from  the  compensation 
allowed  to  Dunlap  the  value  of  the  railroad 
tratik  laid  upon  the  land.  We  think  the  case 
cannot  be  disttngulshed  firom  Morgan's  Ap- 
peal, 89  Mich.  675.  The  railroad  company, 
whether  rightfully  or  wrongfully,  laid  this 
track  while  in  iwesoaslon  and  for  purposes 
entirely  distinct  from  any  use  of  the  land  as 
an  isolated  parcel.  It  would  be  absurd  to 
a^ly  to  land  so  used,  and  to  a  railway  tra<^ 
laid  oa  it,  the  technical  rules  which  apply  In 
some  otlwr  cases  to  structures  inseparably 
attadied  to  the  freehold.  Whatever  rule 
might  apply  in  ease  of  abandonment,  It  is 
clear  that  this  superstructure  was  never  de- 
signed to  be  incorporated  with  the  biM,  ex- 
cept for  purposes  attending  the  possession; 
and  in  a  proceeding  to  obtain  a  legal  and 
permanent  right  to  occupy  the  land  for  this 
very  purpose,  there  would  be  no  sense  In 
compelling  them  to  buy  their  own  property." 


To  like  dEeet  in  Joimb  t.  Hallway,  70  Ala. 
loc.  dt.  282,  whereat  Brickell.  a  J.,  said: 
**The  duty  rested  upon  the  apprilee,  before 
the  taking  and  appropriation  of  the  lands,  to 
have  caused.  In  the  appointed  mode,  an  as- 
certainment of  the  onupeDsatUn  to  iriiidi  tlie 
owner  was  w titled,  and  to  have  made  pay- 
moit  of  the  compensation.  NegleetlnK  this 
duty,  0ie  entry  vjnoa.  and  poiwoaslon  of  the 
lands  was  wrongful — no  title  to  them  was 
acquired,  and  the  title  of  the  owner  was  not 
divested.  The  n^^ct  of  the  dnt?,  the  wrong- 
ful entry  and  possession,  does  not  pre<dnde  the 
appellee  ftmn  resorttng  subsequently  to  the 
appropriate  proceedings  for  the  acquisition  of 
thelandflt  and,  of  eonsequssie^  avaiUng  itself 
of  all  the  structural  It  may  have  placed  there- 
on. Jiistioev.N.V.B.B.Oo.,87Fa.28;8eoom- 
be  v.  B.  B.  Co.,  23  WaJL  108  [28  U  Sd.  671 
Thougli  the  appellee  waa  a  treqmsser,  by  rea- 
son  of  the  neglect  to  pursue  the  proper  reme- 
dy for  acquiring  the  land  b — %  rqTi*  ?i**g  them 
without  the  cmsent  of  the  owner— ttere  la 
the  right  continuing  In  him  to  pursue  the 
remedy,  renderio^  the  poasesslmi  rightful, 
ai^  by  wUdi  title  may  be  acquired,  a  plain 
distinction  between  the  appellee  and  a  com- 
mon treBpaver.  As  against  sodi  treeitasser, 
the  proprietor  can  keep  the  lands,  and,  keep- 
ing tb^  hold  tibe  Inquovemoita  he  may 
have  annexed  to  Hie  sofl.  No  r«nedy  is  given 
the  trespasser,  by  which  he  may  acquire  the 
use  and  enjoyment  of,  or  title  to  Om  lands. 
Tbisn  is,  alai^  another  dlstingnlHhlng  fact; 
the  structures  of  the  appellee  were  dedicated, 
not  to  the  use  and  otjoyment  of  the  freeliold. 
but  to  public  uses,  which  are  the  eonsidna- 
tton  tor  the  grant  to  the  appellee  of  corporate 
frandilses,  and  of  the  right,  In  the  ezerdae 
of  tliese  f  randiises,  to  take  and  aron^rlate 
private  property.  Justice  t.  N.  V.  B.  B.  Co^ 
supra;  N.  G.  B.  B.  Oa  v.  Ganton  [80  Md.  347], 
supra;  Morgan  v.  Gw  A  N.  B.  B.  Go.,  88  Mldu 
675;  I^on  v.  G.  a  A  M.  B.  Co.,  42  Wis.  688. 
These  elements  of  the  case  distinguish  it 
from  that  of  the  trespasser  altering  upon 
lands,  fixing  chatty  to  the  freehold  for  ita 
use  and  enj^^ment,  which  he  must  Intend  to 
convert  Into  real^,  and  which,  following  the 
title  to  the  soil,  aa  om  of  its  inddents,  paas 
to  the  proprietor."  In  the  Jones  Oaae  the  rall- 
toad  had  entered  the  land  without  legal  right, 
further  than  the  statntoxy  right  to  condemn. 
It  had  no  authorl^  from  the  owner  to  en- 
ter and  make  the  improvements,  but  did  en- 
ter and  make  them.  The  landowner  claimed 
that  he  was  entitled  to  the  value 'of  the  im- 
provements Just  as  contended  here^  but  the 
lower  court  found  against  him,  and  be  met 
with  no  better  fate  In  the  Supreme  Court. 
The  courts  all  proceed  upon  the  theory  that, 
there  being  the  right  to  condemn,  vested  In  a 
railroad  corporation.  It  cannot  become  a  tres- 
passer in  the  same  sense  as  an  Individual  or 
corporation  having  no  rlg^ht  to  condemn,  be- 
cause the  corporation  having  the  right  to 
condemn  can  perfect  its  title  and  possession 
by  a  subsequent  condemnation,  whilst  the 
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iwrtjr  bavins  uo  rlxbt  to  ropdeimi  omn  never 
perfect  hla  right  to  hold  the  land. 

In  Nerwtus  v.  Railroad.  64  Ark.  146,  IS  8. 
W.  loc.  dt.  189b  It  la  >ald:  **It  la  lualatod  that 
fbt  oomc  flired  in  lebuiiig  to  Indode  In  Ita 
egtlmate  of  the  raloe  of  the  land  taken  the 
Tiloe  of  a  railroad  previously  onatnicted 
upon  it  by  fbe  mpdlee  or  Um  rmOxaa.  It  la 
aisned  that  the  vallxoad  waa  bnUt  on  it  by 
a  treqnaser;  that  it  became  a  part  at  the 
land,  and,  aa  anch,  paased  to  the  landowner; 
that  when  the  petition  was  filed  the  railroad 
was  as  mncb  the  property  of  the  appellant  as 
the  aoU  ItseU,  and  oonld  not  be  taken  from 
him  without  Just  compensation.  There  la  an 
eU  mnxlm  that  *«batwrar  la  alllzed  to.  the 
aoU  belongB  to  tlie  soil,'  and  It  la  a  graieial 
nila  of  tbB  wmnoa  law  ttiat  a  treapaaaer 
who  bitflds  on  another's  land  dedlcatea  his 
atmctoxe  to  the  owner.  The  reason  of  the 
rale,  which  has  been  often  stated,  la  that  the 
entrr  ms  a  trespsss  to  the  Injnijr  of  the 
owner,  and  that  the  tremnsBer  could  not  add 
farther  Injury  by  tearing  down  and  remoring 
the  baUdSns,  tor  In  that  the  law  contonvlates 
that  an  iojnrjr  to  tlie  soil  will  result  as  a 
necessity.  The  trespswor  has  no  legal  right 
to  acquire  the  soU,  and,  when  he  places  on 
it  a  building  which  cannot  be  removed  with- 
out some  Injury  to  it;  it  wUl  be  preeomed 
that  be  Intended  to  dedlcato  the  bnUdlng  to 
the  nee  of  the  land,  and  not  that  he  eoo- 
templated  a  second  trespass.  He  could  not 
r«noTe  the  bnlKUng,  for  Us  ssrerance  would 
damags  the  soU ;  he  could  not  exact  pay  for 
It,  for  he  oonld  not  impose  upon  the  owner  of 
the  soil  an  oMigation  to  pay  for  Improve- 
Bwnta  which  he  had  not  anttioriaed  and  may 
not  have  desired.  Those  reasms  fall  wbta 
VpUed  to  the  ease  at  bar.  The  corporation 
had  the  ri^  to  enter  vstoa  the  land  for  pur- 
pose of  mrrey,  and  to  uvropriate  it  <m  mak- 
ing Jaat  oonqwnsatlon.  It  is  tber^mre  not 
aeoassary  to  presnme  that  when  it  bnllt  its 
raltnad  tt  Intended  etther  to  dedicate  It  to 
the  use  of  the  land  or  to  commit  another  tres- 
pass to  the  damage  of  the  land;  but  it  Is 
more  reasonable  to  presume  that  it  intend- 
ed to  retain  the  railroad  for  use  as  such,  and 
lawfully  to  acquire  the  land  upon  which  it 
rested.  The  railroad  was  not  built  to  im- 
Iffove  the  ground,  or  to  enhance  its  ordinary 
utility,  hot  to  be  used  as  part  of  an  easement 
for  public  purposes,  entirely  independent  of 
the  ordinary  uses  ot  the  ground.  To  the 
rule  relied  upon,  exceptions  have  always 
been  recognized,  Increatdng  with  the  impor- 
tance and  value  of  personal  property,  and 
with  the  demands  and  exigencies  of  society; 
and,  as  its  reasons  fall  in  this  case,  we  do  not 
think  it  should  contrtd.  All  that  the  Gonatl- 
tation  guarantees  or  the  law  demands  is  that 
the  Just  compensation  shall  be  made  to  the 
owner  in  return  for  property  appropriated 
by  the  public.  A  rule  that  would  exact  of  a 
corporation  the  payment  of  a  sum  to  cover 
tbe  value  of  a  railroad  aa  such,  constructed 


at  ito  own  exfieaadt  would  go  beyond  tiie  de- 
mands of  Justice,  and  could  And  no  sort  of 
countenance  in  conscience  or  in  law  outside 
of  the  strict  letter  and  fanciful  itresuraptikMBS 
of  the  rule  stated.  The  same  question  has 
been  often  adjudicated  by  the  oourto  of  the 
highest  dignity  and  learning  in  sister  states, 
and  the  decided  weight  of  adjudged  cases  Is 
a^Unat  the  appellant.  Aside  from  adjudica- 
tion, reason  and  Justice  coodonn  the  conten- 
tlcn." 

Nor  are  we  wholly  without  authori^  In 
this  state.  Dietrich  f.  Muxdodc,  42  Mo.  279; 
Hosher  t.  BaUway,  60  Ma  82a 

There  can  be  no  question  that,  where  the 
railroad  with  the  knowledge  and  consent  ot 
the  landowner  places  Invrovements  vpoa  the 
land,  such  owner  cannot  claim  for  such  Im- 
proronents  In  a  condemnatton  salt,  sBboe- 
quently  brou^t  to  acquire  audi  lands.  The 
case  at  bar  la  not  different  In  prlnc^Ie. 

[t]  III.  The  fongoing  dispoees  of  all  the 
Impiovemaits  exceiot  a  building  called  **8tiU- 
wdl's  Best"  This  tt  Is  claimed  was  eracted 
largely  by  funds  furnished  1^  A.  Bt  StUl- 
well,  the  president  of  the  railroads  concern- 
ed. It  was  a  house  maintained  along  with 
tbe  other  Improvements  for  the  oravenlenoB, 
tfeaaure^  recreation,  and  education  of  fbe 
employes  of  the  railroad.  Its  name  indicates 
In  a  way  Ite  use.  Whilst  the  funds  were 
largely  donated  by  StUlwell,  yet  when  the 
building  waa  pot  up,  it  was  used  In  connec> 
tion  with  tbe  railroad  properties,  and  should 
be  so  concddered  in  this  cassw  It  was  built 
to  be  BO  cued,  and  the  tftct  that  the  ^esl- 
dent  of  the  railroad  donated  largely  to  this 
wise  provision  for  the  onploySs  of  the  mil- 
road  does  not  change  the  diameter  of  the 
prapextr.  In  the  aaseeamoit  of  damages  it 
should  be  classed  as  one  of  the  railroad  im- 
provements, because  it  was  so  maintained 
and  used.  This  contmtlon  the  defendant 
is  therefore  overruled. 

[4]  IV.  It  is  next  urged  that  tibe  court  err- 
ed in  fixing  July  S.  1903,  as  the  date  at 
which  the  value  of  the  property  taken  should 
be  determined.  Ju^y  8,  1903,  was  the  date 
when  the  commissioners  made  and  returned 
Into  the  court  their  assessment  of  damages. 
Defendants  by  one  Instruction  asked  (In- 
stmctlon  No.  3^  given  by  the  court)  fixed 
July  8,  1903,  as  the  date  at  wblch  the  value 
should  be  determined,  and  In  this  It  ac- 
corded with  plalntlfTs*  Instruction.  But  by 
another  Instruction  No.  4  (which  waa  re- 
fused) It  asked  that  October  6,  1902,  be 
taken  as  tbe  date  upon-  which  to  determine 
the  valjie.  This  date  Is  tbe  date  of  the  filing 
of  the  suit  In  condemnation.  Defendant 
having  asked  and  obtained  an  Instruction 
fixing  July  8,  1903,  as  the  proper  date  for 
determining  the  value  of  the  property  Is  In 
no  position  now  to  question  the  Instruction 
for  plaintiff  fixing  tbe  same  date.  This 
proposition  has  been  so  universally  ruled, 
and  always  in  the  one  way,  cltotlou  ot  cases 
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would  be  miperflaotiB.  If  the  court  erred  ttie 
defendant  was  a  party  to  such  error. 

[f]  But  we  need  not  stop  here.  Land  1b 
not  taken  for  public  use  until  It  has  been 
condemned  and  paid  for  by  the  party  desir- 
ing It  and  authorized  by  law  to  take  It.  As 
a  general  rule,  the  appropriation  and  taking 
Is  fixed  as  of  the  date  the  commissioners 
make  their  report  of  the  damages,  and  the 
condemning  party  pays  such  sum  Into  court 
for  the  benefit  of  the  landowner.  Up  to  this 
point  the  party  can  abandon  the  condemna- 
tion, but  when  the  payment  Is  made,  there  Is 
and  has  been  a  taking  of  the  property  In  a 
constitutional  sense.  Such  se^s  to  be  the 
well-settled  rule  in  this  state.  Ballroad  t. 
Town  Site  Co..  103  Mo.  451,  15  S.  W.  437; 
Simpson  et  al.  t.  Kansas  City,  111  Mo.  237, 
20  S.  W.  38 ;  Ey.  Co.  v.  Ry.  Co.,  138  Mo.  591, 
89  S.  W.  471;  State  ei  reL  v.  Fort,  180  Mo. 
loc  elt  110,  79  S.  W..  167. 

There  is  nothing  in  this  case  to  take  It 
but  of  this  general  rule.  Under  the  evidence 
the  relation  of  landlord  and  tenant  existed 
ontU  the  taking  in  the  constttnttmial  sense 
occurred  in  this  condemnation  proceeding. 
Defendant  recognized  this  relation  of  land- 
lord and  tenant  by  bringing  suit  for  the 
rents.  Under  the  facts  of  this  case,  the  in- 
struction given  for  the  plaintiff  was  right, 
and  that  refused  the  defendant  was  wrong. 
The  point  Is  ruled  against  the  defendant 

[6]  v.  Complaint  is  urged  aa  to  plaintlflrs 
instruction  No.  1,  which  reads:  "The  court 
Instructs  the  jury  that  under  the  law  of  the 
state  of  Missouri  and  of  the  United  States 
the  plaintiff .  railroad  company  was  obliged, 
after  the  condemnation  of  the  land,  to  fur- 
nish to  defendant's  elevator  all  reasonably 
necessary  switching  services  and  facilities, 
such  as  supplying  ears,  storing  cars,  moving 
cars  to  and  from  said  elevator,  and  switch- 
ing and  transporting  the  same  to  and  from 
the  elevator  without  discrimination  or  favor, 
and  at  reasonable  rates,  neither  higher  nor 
lower  than  It  performed  the  same  service  for 
other  elevators  similarly  aitnated  along  the 
line  of  plaintiff's  railway,  and  the  Jury  must 
not  allow  defendant  any  damages  in  the  be- 
lief that,  by  reason  of  these  condonnation 
proceedings,  whereby  defendant's  land  was 
taken  on  both  ends  of  the  elevator,  said  ele- 
vator was  or  in  the  future  would  be,  de- 
prived of  such  switching  servicee  and  facU- 
Ues."  To  get  at  the  right  of  this  proposition 
we  must  consider  this  Instruction  along  with 
other  Instructions  given.  At  the  request  of 
defendant  the  court  gave  defendant's  in- 
struction No.  2  which  reads :  "The  court  in- 
structs the  Jury  that  the  defendant,  the  Sec- 
ond Street  Improvement  Company,  in  this 
case  is  entitled  to  damages  against  ttie  plain- 
tiff for  a  sum  equal  to  the  difference  of  what 
the  fair  market  value  of  the  whole  property 
was  at  the  time  of  the  appropriation  with 
such  Improvements  thereon  as  was  owned 
thereon  by  the  Second  Street  Improvement 
Company  and  the  fair  market  nlue  of  the 


pn^ierty  left  and  not  taken  by  ttie  plalntUf . 
and  of  which  that  taken  forms  a  part,  and 
in  arriving  at  said  damages  yon  may  first 
ascertain  and  allow  aa  damages  the  &ir 
market  value  of  the  land  taken,  and  M  add<- 
tUm  thereto  you  ehould  alioie  the  defendant 
the  addtUonai  damagea,  iS  anv,  to  the  land 
and  improvementa  of  the  defendant,  which 
were  not  taken  by  the  railroad,  and  ichtch 
formed  a  part  of  the  land  talcm;  and.  In 
determining  what  is  the  market  value,  your 
inquiry  should  be  directed  to  what  is  the 
property  worth  In  the  market  In  view  not 
merely  with  reference  to  the  use  It  was  put 
at  the  time  of  condemnation,  but  wiOi  refer- 
ence to  tbe  tises  for  which  it  was  plainly 
adapted,  having  regard  to  the  existtng  busi- 
ness or  wants  of  the  community  at  the  time 
of  Qie  condemnation,  or  such  as  may  have 
been  reasonably  expected  in  the  immediate 
future."  We  should  further  go  to  some  of 
the  evidence  bearing  upon  the  question  to 
the  end  that  the  theory  nld  may  be  fully 
gathered.  Tbe  railroad  was  not  condemning 
the  land  upon  which  the  elerator  stood,  bat 
was  condemning  the  land  riglit  up  to  the 
elevator.  Under  the  lease  the  railroad  com- 
pany was  to  put  switch  tracks  to  eloTators, 
and  this  it  had  done.  The  railroad  in  this 
proceeding  was  condemning  the  land  upon 
which  these  switch  tracks  were  built,  to  the 
end  that  it  ml|^t  own  all  of  its  tracks  and 
otber  improvemmts,  but  not  tlie  Mentors 
along  Its  line. 

Now  with  these  things  in  view,  let  us  turn 
to  the  evidence  Introduced.  The  defendant 
introduced  a  Mr.  BCinter  and  he  testified: 
"Q.  I  will  ask  yon  whether  or  not  the  Sec- 
ond Strett  Improvonent  Company  b^ng  de- 
prived of  the  right  to  construct  and  main- 
tain its  own  swltofa  trades  upon  this  land 
colored  red,  and  taken  in  this  proceeding,  to 
and  from  Its  elevators,  as  distingulBhed  from 
the  switching  facilities  whldi  the  railroad  is 
required  by  law  to  furolsh,  would  affect 
tbe  value  of  that  Sun  Elevator  on  that  date, 
July  8.  1903.  A.  Well.  I  would  say  any- 
thing from  65  to  76  per  cent,  of  the  valua- 
tion ct  tbe  elevator."  On  cross-examination 
be  further  said :  "Q.  Now,  Oolonel,  If  in  this 
sllxuitlon  preds^  tbe  same  switdiing  facul- 
ties are  fumiriied  and  tbe  same  room  for  the 
storage  of  cars,  and  everything  of  that  kind, 
that  existed  beCore  ttie  condemnation,  where 
does  the  damage  lie?  A.  The  damage  Ilea  In 
the  poesesslon  of  the  ground  to  the  elevator. 
Q.  Tbe  possession  of  what  ground?  A.  Why, 
th»  ground  that  th^  own;  when  you  take 
away  tlie  ground  from  the  d^evator,  I  say 
you  practically  destroy  tiie  greater  value  of 
the  elevator.  Q.  Well,  why?  A.  Simply  be- 
cause llie  ground— whoL  yon  go  to  sell  the 
elevator  yon  aell  it  without  tile  ground.  Q. 
Well,  all  you  want  the  ground  for,  as  I  un- 
derstand, Is  for  switching  purposes?  A.  Yes, 
but  when  you  come  to  sell  it  you  want  to 
own  the  ground  as  well  as  the  switching 
Buvice,  too." 
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There  was  other  erldenoe  along  the  same 
line.  Now,  onder  this  evidence  and  defend- 
ant's Instructtou  No.  2,  supra,  It  la  clear  that 
the  Sarj  was  directed  to  allow  the  defendant 
any  damagee  which  ndgbt  reenlt  to  the  ele- 
rator  property  itself  by  reason  of  the  taking 
from  the  owner  of  the  elevator  this  adjoining 
land  iqiott  which  the  tracks  were  located. 
We  hare  Italicized  that  portion  of  defend- 
ant's Instruction  No.  2,  which  appUes  to  the 
facts  shown  as  above.  That  Italldzed  por- 
tion reads:  "And  in  addition  thereto  you' 
ikoslrf  aUow  the  defendant  the  additional 
imagea,  if  my,  to  the  land  and  <mprov»- 
me»t$  of  tKe  defendant  uihich  were  not  taken 

the  roOroad,  and  wMeh  formed  a  part  of 
the  land  taken."  Vnder  flils  evidence  and 
this  Instruction  the  Oefoidant  was  allowed  to 
teeorer  (and  from  the  Terdlct  we  ttdnk  did 
recover)  for  snch  damages  as  was  occasioned 
to  the  levator  property  by  the  taking  of  the 
isnd  adjtdnlng  It  Both  the  evidence  and  the 
Instmctlon  authorized  snch  a  recovery.  In- 
ttmction  No.  1  for  the  plaintiff  does  not  un- 
dertake to  preclude  the  d^ndant  from  the 
recovery  of  these  damages  to  Its  remaining 
property  by  reason  of  the  taking  of  the  ad- 
Joining  property.  All  snch  Instruction  does  Is 
to  tell  the  Jury  that  under  the  law  the  rail- 
road company  was  required  to  do  certain 
things,  and  these  things  sfaonld  not  be  con- 
sidered in  determining  the  depredation  of 
defendant's  remaining  property  by  reason  of 
the  talcing  of  the  adjoining  land.  We  think 
the  Instmctlon  a  proper  one.  It  does  not 
prednde  the  defendant  from  recovering  dam- 
ages to  the  property  remaining  by  reason  of 
the  taking  of  the  land  adjoining  the  elevator. 
Nor  does  It -preclude  the  defendant  from  re- 
covering damages  to  its  remaining  property, 
the  elevator,  by  reason  of  having  its  Indlvid- 
nal  switch  grounds  taken,  because  such 
damages  were  recoverable  under  defendant's 
icstmction  No.  2,  supra.  Not  only  so,  but 
defendant  put  In  Its  evidence  on  this  theory, 
as  appears  from  the  portions  which  we  have 
QDoted,  supra.  Under  Instmctlon  No.  2, 
snpra,  and  the  evldeoce,  supra,  the  defendant 
could  recover  fer  all  damages  done  to  its 
remaining  property,  by  reason  of  taking  the 
land  adjoining,  including  such  damages  as 
might  result  to  the  remaining  property  (the 
elevator  and  ground  upon  which  it  stood) 
by  reason  of  having  Its  private  switch  ground 
tak^a  away.  The  Instruction  for  plaintltt. 
vigorously  assailed  by  defendant,  only  di- 
rects the  jury  not  to  find  for  defendant  any 
damages  to  its  remaining  property  on  -  the 
theory  that  It  would  not  be  fumlsbed  reason- 
able switching  facilities  after  the  condemna- 
tion. If  the  defendant  failed  to  furnish  rea- 
sonable switching  fadlltles,  the  defendant 
has  its  action  for  soch  failure.  There  was 
no  errov  in  giving  plaintiff's  Instruction  No.  1. 

[7]  VI.  It  Is  next  insisted  that  there  was 
error  In  the  admission  of  the  testimony  of 
the  witness  Tmitt  This  witness  was  one  of 


the  otnunlsidaiexs.  He  seraned  to  ban  had 
m  Independent  reoollectton  of  tlie  valae  fix- 
ed by  the  commissioneTB.  Oounsel  for  the 
plalntlfr  was  trying  to  refresh  the  witness' 
recollection  1^  ha^ng  him  refer  to  the  re- 
port Ckransei  for  defendant  were  continu- 
onsly  objecting  to  having  the  witness  thos 
refresh  his  recollection,  bnt  at  no  time  did 
coonsel  for  defendant  say  the  rqwrt  itself 
was  not  competent  evidence  for  some  pur- 
poses, although  said  connsrt  did  say  that  It 
was  not  competent  for  r^reshlng  the  wit- 
ness* reoolleetlcm  or  to  show  Uie  value  of  the 
land.  Tba  court  had  several  times  said  that 
the  report  was  not  oomp^snt,  and  that  an 
indirect  effort  to  get  the  facts  of  Oie  re- 
port before  the  Jury  was  improper.  This 
matter  covers  several  pagei^  bnt  the  exa^ 
situation  bad  best  be  set  out  The  counsel 
for  the  plaintiff  was  omtoidlng  that  the  re- 
port of  the  commissioners  was  competent, 
and  counsel  for  defendant  was  not  eorabat- 
Ing  that  view,  except  to  the  ext«it  that  it 
was  not  competent  to  be  used  for  the  purpose 
of  refreshing  the  witnesi^  recollection,  or  as 
evidence  of  value.  The  sltuatttm  la  best 
shown  by  the  record,  thus : 

"Q.  The  commisslonerB'  report,  Mr.  Tmitt, 
was  filed  July  8,  1003,  and  the  land  which  is 
sought  to  be  condemned  in  this  case,  Mr. 
Tndtt,  is  all  of  this  land  shown  In  pink  or 
red  coloring  on  this  plat  which  is  in  evidence 
as  Exbibit  I.  I  wish  you  to  state  to  the 
jury  what,  In  your  opinion,  was  the  fair  rea- 
sonable market  value  of  that  land  on  the 
date  of  the  filing  of  this  report  July  8,  1903. 
A.  I  don't  remember  what  the  value  was 
placed  upon  It;  the  report  there,  I  suppose, 
shows.  Q.  The  amount  named  In  the  report? 
A.  TbAt  would  be  my  answer.  I  have  no 
recollection  of  what  the  amount  was.  Q.  I 
will  refresh  your  recollection  by  letting  you 
look  at  this  r^wrt  which  yon  made  at  Uiat 
time. 

"Mr.  Wright:  If  your  honor  please,  I  ob- 
ject to  that  The  report  of  Mr.  Tmitt  re- 
freshing his  recollection  from  the  report,  is 
not  a  proi>er  way  of  getting  at  the  value.  If 
he  Is  an  expert  on  this,  he  knows  what  the 
value  was  at  that  time. 

"The  Court:  Yes,  the  commissioners*  re- 
port is  not  competent 

"Mr.  Crane :  I  don't  want  to  introduce  the 
report  but  be  says  that  he — 

"The  Court :  That  Is  just  an  indirect  way 
of  getting  in  what  he  did  before,  showing 
him  what  he  did  and  then  asking  him  to  do 
It  over. 

"Q.  Well,  Mr.  Tmitt  there  were  some- 
thing like  20%  acres  taken  in  this  proceed- 
ing, and  what  I  want  to  get  at  Is  what,  in 
your  judgment  on  that  date  was  the  fair 
reasonable  market  value  of  that  per  acre. 
A.  It  is  the  amount  set  forth  In  that  report 
is  what  we  felt  that  the  land  was  worth  at 
that  time. 

"Mr.  Wright:  I  object  to  that  if  your 
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bonor  please,  and  more  to  have  It  strtc^ai 
out  u  beUig  not  responsive  to  the  queBtlon, 
not  a  proper  answer  to  the  question.  (The 
conrt  sustained  the  motion  to  strike  out) 

"Q.  Ton  went  out  and  looked  at  the  prop- 
erty at  that  time?  A.  Tes.  sir.  Q.  In  com- 
pany with  the  other  commissioners?  A.  The 
oth»  commlaalonerB ;  yes,  sir.  Q.  And  did 
yon  Invest^te  as  to  the  ralne?  A.  Heard 
ttie  erldiutce  aa  to  value  from  both  sides; 
yes,  sir.  Q.  And  you  say  you  looked  at  the 
pn»pwty?  A.  Tea,  sir.  Q.  And  adjoining 
propor^  anond  there?  A.  Took  Into  con- 
sideration everything  around  ttaer^  and 
there  were  values  proven  on  pn^erty  on 
practically  all  sides  of  It 

"ICr.  Wright:  I  object  to  tliat,  it  your  hon- 
or please^  as  assuming  the  lei^  WMicloslon 
that  the  values  were  proven  as  to  surronnd- 
ing  property,  Invading  flw  province  of  tbe 
Jury  in  this  case^  and  aaik  to  bava  Oat  an- 
swer stricken  out  (The  court  sustained  the 
ob^ctlon  and  motion  to  staike  out) 

"Q.  I  don't  care  tor  that  I  am  simply 
asUi^  it  a  tborou^H^  A.  A  Quwoutfh  ex- 
aminatlra  was  made  of  the  property.  <^ 
A  tboroi^h  examination  was  made  of  the 
proporty.  Do  yon  imember,  Mr.  Tmltt, 
what  allowance  was  made  per  acre?  A.  I 
do  not  Q.  You  doit  ronember?  A.  I  dls- 
missed  it  from  my  mind  after  that,  and  never 
thought  of  It  since  until  I  was  utkeA  to  come 
down  and  tntUy  two  or  three  days  ago,  and 
I  have  not  seen  flie  report  or  given  it  a 
thought  since  that;  I  dldnt  Udnk  I  would 
have  to  come  down,  didn't  want  to  come;  I 
was  too  busy  to  get  aw^.  Q.  Well,  now,  then, 
If  it  be  a  fact  and  If  it  be  shown  In  evidence 
that  yon  at  that  time— 

"Mr.  Wrl^t:  I  object.  If  your  honor 
please ;  If  he  Intends  to  give  any  flgnies  at 
this  time,  he  Is  Indirectly  getting  the  report 
before  tiie  Jury  of  the  comndMlonos  by  as- 
suming a  state  of  facts. 

"Mr.  Oiane:  You  donft  pretond  that  I 
don't  have  e  right  to  offer  thtt  report  to  evi- 
denoef 

"Mr.  Wright :  You  don't  have  a  right  to  of- 
fer it  for  the  jntrpoae  of  refrethine  hit  reo^ 
lection  now,  or  ahowlma  the  value  of  the 

land. 

"Mr.  Crane:  I  understand  that,  but  yoe 
don't  contend  that  I  don't  have  a  right  to 
offer  tfiit  report  in  evidence  f 

"Mr.  Wright:  /  empect  all  the  faeU  in  thi» 
oa»e  are  competent  evidence. 

"Q.  (by  Mr.  Cran^.  Yon  say  yon  don't 
recollect  that  amount  at  the  present  time? 
A.  No,  I  don't  reeoUect  it,  I  don't.  Q.  I  will 
ask  you,  Mr.  Truitt,  if  It  shall  appear  in  evi- 
dence here  that  the  amount  allowed  by  the 
commissioners  was  $26,000,  whether  or  not 
that,  In  your  Judgment,  was  the  fair  reason- 
able market  value  of  the  land  at  that  time? 

"Mr.  Wright:  I  object  to  that,  If  your  hon- 
or please,  as  being  incompetent.  Irrelevant, 
and  Immaterial  and  not  a  proper  method  of 


refreshing  the  reooUectton  of  the  witness, 
and  as  Indirectly  assuming  facts,  invading 
the  province  of  the  Jury. 

"Mr.  Crane:  I  think  the  witness  has 
shown  that  he  was  at  that  time  familiar 
with  the  market  value;  he  made  an  en- 
deavor to  ascertain  what  It  was,  and  tbat 
ainoe  that  the  matter  has  passed  from  his 
mind,  and  he  don't  now  recollect  it  as  an  In- 
dependent proposition. 

"Mr.  Wright:  I  don't  think  he  has. 

"Mr.  Crane:  Don't  have  to;  he  reooQecti 
that  whatevw  the  allowance  was  at  tbat  time 
that  that  was  the  then  market  value  of  the 
land. 

"Mr.  Wright:  I  object  to  It 

"The  Court:  It  le  admitted  that  tlie  com- 
mlsalonen*  report  is  Oonvetent  evUenoe  in 
tbe  case;  lliat  (Abjection  wiU  be  ovenmled. 
CTo  wbldi  ruling  of  ttie  ooo^  defendant  then 
and  there  at  the  time  duly  excepted.) 

(by  Mr.  QmjM^.  What  Is  your  answer] 
A.  My  answer  is  whatever  the  amount  mft 
forOi  in  that  repwt  is;  tbat  was  what  we 
felt  was  a  fidr  valuatl(m  for  the  land  at  tbe 
time  of  this  proceeding,  and  if  that  be  faOr  i 
(MO,  titat  la  tbe  amount" 

"Be^itect  ezamlnatton  by  Mr.  Otene:  Q. 
I  wlU  let  you  look  at  this  report;  Mr.  Tmltt 
Chandlng  oommlssionere'  report  to  wltneei 
who  ezamlnea  10-  l^ow  Mr.  Truitt,  have  yon 
finished  with  your  exandnatim?  A.  Not 
quite— well,  I  want  to  look  the  first  over 
again,  I  was  tarylng  to  see  tbe  amomA  of 
ground  taken  bera 

"Mr.  Bialsy:  It  ia  on  tbe  blneprlnt  X 
gueea 

"^tneoe:  I  eimK>se  it  Is  on  the  Une^tait 
or  set  torth  hue  at  Va»  last,  I  suppoae.  \ 

"Mr.  Crane:  No,  I  beUave  U  Is  8»-bov 
many  acres? 

"Mr.  Braley:  Twenty  and  tiuee-onartm 
acres. 

"Mr.  Crane:  This  center  strip  Is  not  takoi, 
you  know,  It  runs  from  here  down  to  hen^  | 
down  to  here  (Indicating  on  the  map). 

"A.  Tes,  20%  acres.  .  j 

"Q.  (by  Mr.  Crane).  Having  seen  your  re- 
port and  examined  It,  can  you  now  state 
what  tiie  fair  market  value  of  tliat  land,  tbat  j 
20  acres.  In  July,  1903,  was?  , 

"Q.  (by  Mr.  Braley).  Walt  a  momoit  In- 
dependent of  your  report  wblch  you  made  at  j 
that  time,  do  you  now  know  what  the  maricet 
value  was  of  that  20?^  acres  taken  in  this 
condemnation  proceeding  on  July  8,  1903? 
A.  My  knowledge  is  based  upon  the  report 
that  I  handed  in  at  that  time.  | 

"Q.  And  independent  of  that  yon  don't  now  I 
know  what  the  market  value  is?  A.  I  sboiild 
say  it  was  wortii  from  $1,000  to  $1,600  an 
acre,  Just  guessing  now,  because  I  gave  mj- 
seU  such  wide  latitude.  I  think  I  bit  about 
where  It  was,  but  to  get  at  what  the  actnal 
value  was  at  that  time,  I  couldn't  say  except 
that  we  have  given  our  sworn  statement  In 
tbat  report  there  tbat  tbat  was  what  we  felt 
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It  was  actually  worth  at  that  time;  no*  I 
coald  not  give  the  exact  value  of  that  land. 

"Ur.  Bral^:  Well,  I  object  to  his  answer 
in  which  he  states  he  Is  giving  a  gaess  It 
would  be  worth  $1,000  to  $1,SOO  an  acre. 

"A.  I  know  it  was  not  worth  over  $1,600 
at  that  time,  and  I  am  not  positive  it  was 
not  less  than  (1,000,  ao  that  Is  the  reason  I 
placed  my  flgure  so. 

"Mr.  Braley :  He  gays  it  Is  a  guess  as  to 
what  It  was,  independent  of  the  report 

"Mr.  Crane:  Well,  he  pnt  the  guess  in  the 
•ense— f  rom  $1,000  to  $1,500  I  understood  is 
not  a  guess,  but  he  says  be  has  given  me  a 
wide  berth. 

"A.  A  wide  latitude  so  I  wonld  be  sure  I 
would  not  miss  the  value  of  the  land. 

"Q-  (hy  Mr.  Crane).  Tou  say  independent 
of  the  commissionerB'  report  yonr  statement 
now,  the  testimony  is  independent  of  that,  it 
would  be  from  $1,000  to  $1,600?  A.  That 
would  be  my  recollection  of  the  value  at  that 
time.  Q.  And  yon  actually  thought  It  was  at 
that  time  without  paying  any  attention  to  It 
since?  A.  That  would  be  my  recollection  of 
the  value  at  that  time.  Q.  And  yon  actually 
thought  it  was  at  that  time  without  paying 
any  attention  to  it  since?  A.  It  was  $1,263 
per  acre.  Q.  Twelve  hundred  and  fifty-three 
dollars  per  acre?  A.  From  the  report;  yea, 
sir. 

"Mr.  Braley:  We  ask  that  that  answer  as 
to  ^.263  an  acre  be  stricken  out  aa  simply  a 
computation  of  what  his  report  Is,  and  he 
says  be  don't  know  whether  that  was  Qie 
actual  value  except  by  referring  to  Us  re- 
port 

**The  court  sustained  the  objection  and  mo- 
tlon  to  strike  out. 

"Mr.  Crane:  Now,  I  offer  to  show  by  the 
witness  that  In  190S,  July  8th,  that  he  ascer- 
tained the  market  value  of  this  ground;  that 
be  stated  It  In  the  report;  that  he  then  dis- 
missed the  matter  from  his  recollection,  and 
has  had  nothing  to  do  with  it  since  that 
time,  and  he  don't  recollect.  Independently 
of  the  report,  exactly  what  he  found  it  to  be 
at  that  time,  but  that  he  does  recollect  that 
It  stated  in  the  report,  and  that  he  will  now 
testify,  that  what  was  there  stated  In  the 
report  was  at  that  time  the  actual  value, 
actual  market  value  of  the  land. 

"The  Court:  Weil,  it  is  admitted  that  the 
report  Is  competent  evidence.  Now,  the  re- 
port Itself  shows  what  the  commissioners 
found. 

"Mr.  Crane :  Yes,  your  honor. 

"The  Court:  That  Is  the  best  evidence  of 
that;  the  commissioners  wUl  uot  be  permit- 
ted to  dispute  it,  so  it  Is  not  necessary  for 
him  to  testis  to  it. 

"Mr.  Crane:  I  don't  want  him  to  dispute 
It,  and,  on  the  other  hand,  I  don't  want  his 
testimony  thrown  entirely  from  the  record, 
but  I  do  want  to  show  that  he  can  from  the 
report  refresh  his  recollection  on  a  matter 


which  he  has  since  dismissed  from  his  mind, 
and  testified  then  exactly  what  the  market 
value  was  as  he  ascertained  it  to  be  at  that 
time. 

"The  Court:  But  suppose  that  he  la  testify- 
ing from  ttie  report 

"Mr.  Crane:  Well,  he  Is  refreshing  his 
recollection  from  .the  report 

"The  Court:  And  the  report  Is  the  best 
evidence  of  what  he  ascertained  at  that  time  ? 

"Mr.  Crane:  Then  you  overrule  my  offer? 

"The  Court:  Tea,  sir;  it  is  not  necessary 
for  him  to  fortify  his  own  report 

"Q.  (by  Mr.  Crane).  Whatever  you  found 
In  that  report  reported  to  tiie  court  was, 
in  your  judgment  the  market  value  at  that 
time?  A.  Tea,  sir;  It  Is,  was  sworn  to. 

"Mr.  Braley :  I  object  to  that  and  move 
that  the  answer  be  stricken  out  as  incompe- 
tent, irrelevant,  and  immaterial  and  invading 
the  province  of  the  jury. 

"Witness:  Yonr  honor,  after  I  look  that 
report  over,  can't  I  state  what  the  martcet 
value  was  of  that  land  at  that  time? 

"The  Court:  If  you  Icnow  of  your  own 
knowledge  after  refreshing  your  recoUectton. 

"Witness:  I-  do  know  ct  my  own  knowledge 
after  looking  it  oyer. 

"Q.  (by  the  Court).  It  yon  know  ot  yonr 
own  knowledge  what  was  the  fair  market 
value  of  that  property  in  July,  1908,  you 
can  testify.  A.  I  do,  from  the  evidrace  be- 
fore the  commissioners,  what  it  was  worth. 

**Q.  (by  tlie  ConrO.  No^  but  of  your  own 
knowleflg^  do  you  know  ot  yonr  own  knowl- 
edgef 

"Q.  (by  lix.  Crane).  It  does  not  mean 
wtiat  source  you  got  it  from,  but  If  yon  know 
of  yonr  own  knowledge,  from  whatever  source 
yon  got  It  A.  I  know  of  my  own  knowledge 
what  I  felt  at  that  time  it  was  worth. 

"Q.  What  was  that?  A.  Twelve  hundred 
and  fltty-tliree  dollars  an  acre. 

"The  court:  Proceed. 

"Mr.  Wright:  We  object  to  that,  and  ask 
that  the  answer  be  stricken  out  as  not  being 
competent  or  relevant  at  this  time  as  to  what 
the  witness  at  that  time  felt  it  was  worth; 
he  does  not  now  testify  that  It  was  the 
market  value,  or  that  he  had  any  personal 
.knowledge  other  than  what  Is  contained  in  the 
report,  and  we  move  that  the  answer  be 
striken  out  as  to  what  he  felt  at  that  time. 
(The  court  overruled  the  objection  and  mo- 
tion to  strike  out  to  which  ruling  of  the 
court  defendant  then  and  there  at  the  time 
duly  excepted.) 

"Q.  (by  Mr.  Crane).  You  signed  the  report 
and  swore  to  it?  A.  I  signed  the  report 
and  swore  to  It;  yea,  sir. 

"Mr.  Braley:  Was  that  stricken  out? 

"The  Court:  No. 

"Mr.  Braley :  He  said  wbat  he  felt  It  was 
worth  at  that  time,  his  answer;  we  would 
like  to  have  a  ruling  on  the  question. 

"The  Court:  I  ouderstood  the  witness  U 
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say  tliat  be  knew  what  Its  value  was  at  that 
time  after  haring  refreshed  his  memory. 
(Answer  read  by  the  witness). 

■'Mr.  Wright:  I  moTe  to  strike  It  out  It 
was  Blmply  a  statement  of  the  witness*  feel- 
ings at  that  time,  based  solely  on  the  report, 
and  incompetent,  irfelevant.  and  Immaterial. 

"Q.  (by  the  Court).  You  mean  that  as  a 
conclusion  from  what  yon  heard  from  other 
witnesses?  A.  A  conclusion  from  what  I 
beard  at  that  time,  backed  up  by  the  report 
that  we  made. 

"The  Court:  Well,  the  motion  will  be  sus- 
tained. 

"Q.  (by  Mr.  Crane).  You  mean,  as  I  gather 
It,  Mr.  Truitt,  that  you  went  out  there  and 
examined  the  land?  A.  Heard  the  evidence. 
Q.  Heard  the  evidence?  A.  And  at  that  time 
It  was  worth  $1,253  an  acre.  Q.  And  made 
investigations?  A.  Made  Investigations.  Q. 
As  to  other  sales  in  the  neighborhood?  A. 
Other  sales  and  all  the  evidence  that  was 
before  us.  Q.  And  from  that  you  arrived  at 
it?  A.  1  say  at  that  time  it  was  worth  f  1,253 
an  acre.  Q.  And  you  know  that  of  your 
own  knowledge?  A.  Know  that  of  my  own 
knowledge  after  refreshing  my  memory.  Q. 
And  I  suppose,  too,  in  arriving  at  that  you 
took  into  consideration  the — 

"Mr.  Braley :  Wait  a  moment  I  object  to 
tlie  form  of  the  question. 

"Q.  (by  Mr.  Gran^.  I  don't  want  to  pat  it 
In  leading  form.  Did  you  or  not  also  in  arriv- 
ing at  that  value  take  Into  con^deratlon  such 
knowledge  as  you  had  gained  in  the  real 
estate  business  here  In  the  city?  A.  I  did. 

"Mr.  Crane:  That  Is  alL" 

The  trial  court  was  right  In  saying  that 
the  report  of  the  commissioners  was  improp- 
er, and  of  course  counsel  for  the  plaiutifC 
was  in  error  in  contending  that  it  was  com- 
petent. This  division  bad  the  question  up 
in  Railroad  v.  Roberts,  187  Mo.  loc.  cit.  321, 
86  S.  W.  &i,  and  by  a  full  consent,  we  then 
said:  "When  the  exceptions  are  sustained, 
the  report  of  tlie  commissioners  Is  set  aside 
and  becomes  functus  officio  except  for  the 
purpose  hereinafter  indicated.  The  jury 
have  no  more  right  to  know  what  the  report 
or  assessment  of  damages  of  the  commis- 
sioners was  tlian  any  Jury  in  any  case  has  to 
know  what  the  verdict  of  a  previous  Jury 
was  in  the  same  case.  The  Jury  in  such 
cases  has  only  one  duty  to  perform,  and  that 
is  to  assess  the  damages  the  defendant  will 
sustain  by  the  appropriation  of  bis  land  to 
public  use.  All  other  questions  arising  In 
any  manner  in  the  case  are  matters  for  the 
court  to  settle  in  Its  judgment  The  rule 
laid  down  in  the  Clark  Case  and  rellerated 
here  is  in  accord  with  the  law  In  other  Juris- 
dictions. 2  Lewis  on  Eminent  Domain  (2d 
Ed.)  I  449,  states  the  law  as  follows:  'On  ap- 
peal from  the  commissioners  and  trial  de 
novo,  the  report  appealed  from  is  not  evi- 
dence as  to  the  amount  of  damages.'  The 
authority  cites  cases  supporting  the  text  from 
Indiana,  Iowa,  Wisconsin,  Kansas,  Rhode  Is- 
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land,  and  Massachusetts.  The  case  of  Rail- 
road V.  McElroy,  161  Mo.  584  [61  S.  W.  871], 
does  not  correctly  state  the  law  and  it  is 
therefore  overruled." 

In  Railroad  v.  Pfau,  212  Ma  398,  111  &  W. 
10,  our  brothers  in  Division  2  quoted  and 
approved  the  above  language  from  the  Rob- 
erts Case,  and  we  have  no  doubt  abont  the 
correctness  of  that  rule.  It  is  clear  from  the 
evidence  quoted  above  that  the  plaintiff  evi- 
dently got  before  the  trial  Jury  the  contents 
of  the  commissioners'  report  of  the  amount 
of  damages.  It  is  true  that  the  report  itself 
was  not  offered  in  evidence,  but  its  poisonous 
effect  was  Instilled  into  the  Jury  by  this  evi- 
dence of  Truitt.  No  person  can  read  this 
evidence  without  knowing  that  thereby  the 
Jury  was  given  to  understand  that  the  com- 
missioners bad  found  this  property  to  be 
of  $26,000  In  value.  It  was  but  an  indirect 
method  of  putting  the  report  of  the  commis- 
sioners In  evidence,  which  was  not  allowable 
under  the  rulings  above  mentioned.  Counsel 
for  the  plaintiff,  in  this  court,  do  not  con- 
trovert the  doctrine  of  the  Roberts  and  Pfau 
Cases,  supra,  bat  they  say  that  the  counsel 
for  defendant  are  in  no  position  to  urge  tbe 
question  here.  In  their  brief  here  coansel 
for  plaintiff  puts  the  matter  thus: 

"The  report  of  tbe  commissioners  was  not 
offered  in  evidence,  although,  under  tbe  at- 
titude of  defendant's  counsel  tbe  plaintiff 
would  have  been  Justified  in  offering  it  in 
toto.  A  litigant  is  never  permitted  to  play 
fast  and  loose  with  the  court  It  must  take 
a  stand  one  way  or  the  other.  Defendant's 
counsel  were  asked  squarely  to  say  wheth- 
er or  not  they  objected  to  the  Introduction 
of  the  report  in  evidence,  and  they  squarely 
stated  that  it  was  competent  evidence,  and 
the  court  so  understood  them,  as  did  counsel 
for  plaintiff.  When  Mr.  Truitt  was  on  the 
stand,  this  occurred  (Abst.  Rec  p.  297) : 

'"Mr.  Crane:  I  understand  that,  but  you 
don't  contend  that  I  don't  have  a  rigbt  to 
offer  this  report  [commissioners']  In  evidence. 

"'Mr.  Wright:  I  expect  all  the  facts  in 
this  case  are  competent  evidence.* 

"Instead  of  saying  he  did  object  to  this 
being  offered  In  evidence,  or  used  in  evidence 
counsel  for  defendant  made  the  foregoing 
answer.  Both  the  court  and  counsel  for 
plaintiff  understood  this  to  mean  that  it  waa 
conceded  by  defendant's  attorney  that  the 
report  could  be  used.  Witness  this  language 
of  tbe  court  on  the  following  page  (298): 

"  The  Court:  It  Is  admitted  that  the  com- 
missioners' report  Is  competent  evidence  In 
this  case;  that  objection  wlU  be  overruled.* 
And  defendant's  attorneys-  made  no  objec- 
tion or  protest  to  this  statement,  staovrinK 
understanding  of  tbe  court. 

"Again,  on  page  303,  this  occurred: 

"  The  Court:  Well,  it  Is  admitted  tbat  Oie 
report  is  competent  evidence.  Now,  the  re- 
port Itself  shows  what  the  cumulsBloners 
found. 

**  'Mr.  Crane:  Yea,  year  boaunr/ 
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"And  again  defendanfi  counaael  were  mute 
and  madft  no  objection  to  the  statemwt  and 
andentandlns  of  tbe  ooort  m  to  the  admis- 
•itdUtr  of  tbe  report 

*It  Is  too  fundamoital  to  need  dtatioa  of 
authority  that  counad  cannot,  at  the  trial, 
take  an  atttitude  of  thla  bind  and  thai  fl^ 
tonpt  to  put  the  trial  coart  In  error  here 
after  each  plain  conces^ons.  It  may  be 
that  the  coonsel  \aA  purposes  of  their  own 
In  thna  conceding  the  admlsaltdllty  of  the  re- 
port at  the  time  of  the  trlaL  WhatoTer  those 
rauons  may  have  been,  it  la  too  late  now 
to  crmtend  that  any  error  was  committed  in 
this  r^ard." 

We  are  not  Inclined  to  tbe  view  that  the 
action  of  counsel  for  the  defendant  amounts 
to  an  admission  that  the  r^rt  of  the  com- 
missioners was  competent  Nor  do  we  think 
the  trial  court  was  jnstlfled  In  so  ccmstmlng 
It  although  there  Is  some  ground  for  mdx 
a  construction.  It  Is  cl6ax  that  counsel  for 
defradant  was  objecting  to  the  use  which 
was  being  made  of  this  report,  1.  e^  to  re- 
fresh the  recollection  of  an  ewpert  witness. 
It  Is  dear  that  the  r^^ort  was  so  used.  It 
Is  further  clear  that  in  doing  so  the  substance 
of  that  report  was  before  the  Jury.  The  re- 
port was  not  properly  used  to  refresh  the 
expert  witness.  An  eipert  testifies  to  things 
wltldn  Iris  own  knowledge,  or  gives  his  ex- 
pert  opinion  upon  a  hypothecated  state  of 
facts.  There  Is  no  reason  for  refreshing  the 
recollection  of  such  a  witness.  Upon  the 
whole  the  examination  of  this  witness  was 
improper,  and  constituted  preludiclal  error. 
We  cannot  say  that  tikis  character  vt  evi- 
dence did  not  Influence  the  Jury,  when  it  is 
considered  that  the  evidence  tor  the  defend- 
ant tends  to  show  damages  far  In  excess  of 
that  allowed  by  the  Jury.  For  this  error  the 
Jadgment  as  to  damages  should  be  reversed, 
and  the  cause  remanded  for  the  trial  of 
that  Issue  only. 

There  are  other  matters  argued,  but  tiiey 
are  not  such  as  we  deem  It  necessary  to  dis- 
cuss them. 

Let  the  Judgment  be  reversed,  and  Che 
cause  remanded  for  the  reason  sforesald,  and 
with  tbe  directions  aforesaid  as  to  the  Issue 
to  be  retried.  All  concur. 


ST.  LOUIS  BLECTEIC  TERMINAL  RT.  CO. 

V.  MacADARAS  et  aL    (No.  17,1M.) 
(Supreme  Court  of  MissoarL    April  2,  1814. 
Rehearing  Denied  April  IS,  1914.) 

L  EicnnERT  DoiuiN  ({  10*)— Gohdbmnation 
OF  Land— ■  Right  to  Gondeuh  —  Eleotbic 
Railwat. 

An  electric  railway  incorporated  ander  tbe 
■team  ntUroad  act  (Rev.  8t  1899,  {f  1034-1174) 
is  entitled  to  condemn  land  for  railroad  pur- 
poses, and,  if  it  is  an  tntemrban  railroad  it 
has  the  same  right  conferred  tj  Laws  1907. 
Ik  174. 

(Ed.  Note.— For  other  eases,  see  Eminent  Do- 
main, Cent  Dig.  H  36-48;  Dec.  Dig.  |  10.*] 


[Ed.  Note.— For  other  casesLsee  Eminent  Dt 
un,  Gent.  Dig.  IS  a78-889;Dec  Dig.  1 145.< 


2.  Eioicnrr  Dokain  (|  145*>— Gohdbhhatxoh 

PaocEBDinos— Valits  of  Pbopebtt. 

Where  condemnation  of  land  for  raihroad 
freight  and  paBsenger  depot  narposes  was  part 
c£  a  general  scheme  previoauy  hiaugnrated  for 
the  construction  and  operation  of  tbe  railroad  in 
accordance  with  a  lay-ont  and  plat  adopted  prior 
to  the  construction  of  railroad  buildings  on  ad- 
joining property,  the  owners  of  tbe  property 
Bought  to  be  condemned  were  not  entitled  to 
have  any  increase  in  value  of  their  property  by 
reason  of  the  improvement  of  the  adjoining  prop- 
erty considered  In  determining  tbe  value  ot  their 
property  for  railroad  purposes. 

Do- 
] 

8.  Eiairam  Dohair  (H  a01*)~SviDxnoB— Pbi- 

OB  CONTBACT. 

Where,  in  proceedings  to  condemn  land  for 
railroad  purposes,  defendants  claimed  they  were 
entitled  to  the  increase  in  value  of  their  prop- 
erty by  reason  of  plaintiffs'  improvement  of  aa- 
joining  property,  evidence  of  a  contract  made 
by  defendants'  agent,  without  authority,  for  the 
■ale  of  defendants'  property  to  plaintiffs  for  a 
specified  sum,  prior  to  the  construction  of  such 
improvement,  was  admissible,  not  to  show  the 
valae  of  the  land  sought  to  be  taken,  but  to 
show  that  the  condemnation  of  defendants'  prop- 
erty was  part  of  a  general  plan  inaugurated 
prior  to  the  improvement,  and  to  r^ut  defeno- 
ants*  right  to  damages  by  reason  of  the  appre- 
ciation of  their  property  from  such  Improve- 
ment. 

[E!d.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  f  543 ;  Dec.  Dig.  |  201.*] 

4.  EVIDENCS  ({  142*)— YaLUB  VMPEMXt-' 

Sau  of  Sihilab  Fbopkbtt. 

In  condemnation  proceedings,  It  was  error 
for  the  court  to  admit  evidence  of  the  value  of 
dissimilar  property  as  a  standard  by  which 
to  fix  the  valoe  of  the  property  in  question. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ||  416-423 ;  Dec.  Dig.  |  142.*] 

In  Banc.  Appeal  from  St  Louis  Circuit 
Court :  Geo.  H.  Shields,  Judge. 

Condemnation  proceedings  by  the  St  Louis 
Electrical  Terminal  Railway  Company 
against  James  D.  MacAdaras  and  another. 
From  a  judgment  sustaining  the  right  to  con- 
demn and  assess  damages,  both  parties  ap- 
peaL  Affirmed  on  defendants*  appeal,  and 
reversed  and  remanded  on  plaintiff's  appeaL 

Edward  C.  Crow,  of  St  Louis,  for  plain- 
tiff. John  S.  Leahy  and  Block  ft  Sullivan, 
all  of  St  Louis,  for  defendants. 


GRAVES.  J.  Barring  a  few  sentences  of 
argumentaUve  matter,  counsel  for  the  de- 
fendants have  made  a  very  concise  state- 
ment of  the  case,  and  we  adopt  it,  with  these 
sentoioes  cut  out  In  fact,  we  could  take  tiie 
statement  ot  cotuuei  npon  either  aide  ot  the 
controversy  and  have  a  fair  general  outline 
of'the  case,  bnt  that  made  for  the  defend- 
ants Is  a  little  more  compact  and  oimcise,  and 
we  take  that.  It  reads: 

"This  is  a  proeeediiw,  Instituted  Decem- 
ber 1,  ISIO;  by  fhe  plaintiff,  in  the  dzcnlt 
court  ot  tbe  dty  (tf  St  Louts,  to  ctmdemn, 
tor  the  ose  ot  the  plaintiff  tot  d4>ot  pur- 
poses, certain  property  eltnated  in  dty  UoA 
841  of  the  city  ot  St  Louis. 


•For  oUter  esMS  mm  ssaM  toyla  and  ■•etlon  NVHBBR  la  Dec.  Dls.  *  Am.  Dig.  K«y-Mo.  SsrlM  ft  B«p*r  ladezes 
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"Ebm  petition  wu  In  ttie  tuual  torm,  and 
jued  not  be  parttcnla^  noticed  at  tUs  point. 
The  defendant!  are  bneband  and  wife,  and 
the  title  to  the  prmlaoB  is  In  the  wife.  The 
dtjr  block  In  wUUih  the  pnonieea  aie  sltn- 
ated  lies  just  a  Mock  north  and  east  of 
Twelfth  and  Waahlngton  avenne,  In  t3ie  dtr 
ta  St  Lonla,  and  la  bounded  on  the  east  bj 
Twdfth  Street,  on  the  west  by  High  street 
(which  is  reaU7  Twelfth  street  at  that  jmlnt), 
on  the  north  by  Linden  street,  and  on  the 
soath  by  Lucas  BTenue,  which  Is  the  next 
street  north  of  WasMngtoo  avenoe.  The 
three  pieces  of  property  eought  to  be  con- 
demned comprise  a  lot  at  the  northeast  cor- 
ner of  the  block  fronting  71  feet  and  some 
Inches  on  Twelfth  street  by  a  depth  west- 
wardly  on  Linden  street  of  107  feet  some 
.Inches ;  another  lot  at  the  southwest  corner 
of  the  block  fronting  71  feet  and  some  Inch- 
es on  High  street  by  a  depth  on  Lucas  ave- 
nue to  the  east  of  60  feet  and  some  Inches ; 
and  a  third  lying  in  the  eastern  center  of 
the  block,  fronting  18  feet  on  Twelfth  street 
by  a  depth  of  78  feet  toward  the  west 

"The  defendants  answered  setting  up  two 
affirmatlTe  defenses:  First  that  the  rail- 
road, for  the  use  of  which  the  plolntUI  sought 
to  condemn  the  property,  was  an  Intemrban 
electric  railroad,  within  the  meaning  of  sec- 
tion 3228,  R.  S.  1909,  and  that  therefore  the 
plaintiff  was  without  authority  of  law  to 
condemn  said  property  to  the  uses  mentioned 
In  the  petition ;  and,  second,  that  the  plain- 
tiff had  abandoned  a  material  portion  of  the 
route  of  its  railroad,  as  described  In  Its  char- 
ter, and  was  therefore  without  authority  of 
law  to  condemn  any  property  to  Its  use  for 
any  purpose.  The  afllrmatlTe  averments  of 
this  answer  were  pat  In  Issue  by  a  reply 
filed  by  the  plaintUf. 

"Upon  the  Issues  thus  made  a  trial  was 
bad  to  the  court  March  27,  1911,  resulting  in 
a  Judgment  finding  the  Issues  submitted  by 
the  answer  In  faror  of  the  plaintiff,  award- 
ing the  plaintiff  the  right  to  condemn  the 
property,  and  appointing  commissioners  to 
assess  the  damages. 

"Within  four  days  after  that  Judgment 
was  entered  the  defendants  filed  their  motion 
for  a  new  trial  and  In  arrest  of  Judgment 
These  motions  the  court  overruled,  and  the 
defendants  excepted,  and,  having  obtained 
-  time  within  which  to  file  a  bill  of  exceptions, 
filed  the  same  within  the  time  allowed,  with 
all  formalities  duly  complied  with. 

"In  due  time,  and  under  date  of  June  6, 
1911,  the  commissioners  appointed  by  the 
court  reported  that  they  value  the  propertgr 
Bou^t  to  be  condemned  at  $164,800.  Thern- 
up<m  both  parties  excepted  to  this  report; 
■the'  exceptions  of  the  d^aidants  being  filed 
June  10,  1911.  In  these  excepttons  the  de> 
fendants  r»iewed  their  objections  to  the 
tHooeeaing  and  to  the  xlght  to  oondonn  the 
property,  on  the  same  grounds  as  were  set 
forth. In  their  answer,  mpra;  and  alaa  war 


plained  that  flie  damages  allowed  by  the  com- 
missioners were  inadequate  The  plaintiff 
likewise  filed  excepdims  to  this  report  com- 
plaining of  the  manner  in  wMcfa  the  com- 
missionen  had  arrived  at  tiielr  oonclmlon  as 
tn  the  nine  ot  the  proputr,  and  ct  the  val- 
nation  placed  tSiereon.  Eiadi  idde  asked  a 
Jury  trial  as  to  the  value  of  the  property; 
and.  In  response  to  that  request  such  was 
had,  b^inning  December  11.  1911. 

''At  the  opening  of  this  trial  the  defend- 
ants objected  to  the  introduction  of  any  te»- 
tlmony,  and  to  the  trial  of  the  exeepttona 
with  respect  to  the  value  of  the  property,  on 
the  ground  that  the  plaintiff  was  shown  to 
have  no  right  to  condemn  the  property,  for 
the  reasons  set  forth  In  the  answer  above 
referred  to.  The  court  overruled  the  objec- 
tion, and  defendants  excepted,  and,  at  the 
conclusion  of  the  trial,  filed  a  motion  for  a 
new  trial  and  in  arrest  of  Judgment  assign- 
ing the  same  reasons  as  those  set  forth  in 
the  answer  above  referred  to,  and,  on  the 
overruling  of  these  motions,  duly  excepted, 
and  took  another  bill  of  exceptions  embody- 
ing the  rulings  on  that  subject 

"At  the  trial  to  the  Jury  on  the  question  of 
value,  each  of  the  parties  called  numerous 
expert  witnesses,  and  their  testimony  with 
respect  to  the  proper  value  of  the  premises  on 
the  8th  day  of  June,  1911,  when  the  com- 
missioners filed  their  report  took  a  wide 
range.  The  minimum  valuation  assigned  by 
any  witness  was  $96,000 ;  the  maximum  near- 
ly $300,000.  The  Jury,  by  thrfr  verdict  as- 
sessed the  value  of  the  premises  at  an  aggre- 
gate of  $175,850,  and  the  court  entered  Judg- 
ment accordingly.  After  all  due  formalities, 
both  parties  appealed.  The  defendants  here 
contended:  That  under  the  evidence  in  the 
record,  the  affirmative  defenses  in  the  an- 
swer ought  to  have  prevailed,  to  wit  that  the 
railroad  which  the  plaintiff  owned  and  oper- 
ated, and  to  the  use  of  which  it  sought  to 
condemn  this  pro]perty,  was,  and  Is,  an  inter- 
urban  electric  railroad,  within  the  meaning 
of  section  S228  of  the  Revised  Statutes  of 
1009,  and  hence  the  plaintiff  was  without  au- 
thority of  law  to  condemn  property  to  its  use 
for  depot  purposes,  as  it  sought  to  do  in  this 
proceeding;  and,  secondly,  that  the  plaintiff 
had  abandoned  a  material  portion  of  the 
route  for  its  road  designated  in  its  charter, 
and  was  .therefore  without  authority  to  ex* 
ercise  the  power  of  eminent  domain  for  any 
purpose.  The  plaintiff,  appealing,  complains 
of  rulings  of  ttie  trial  Judge  on  the  admission 
and  exclusion  of  testimony,  and  on  Instruc- 
tions, during  the  progress  of  the  hearing  be- 
fore the  Jury  on  the  question  of  value. 

"The  parties  have  left  the  field  ot  their 
controversy  long  enough  to  unite  In  printing 
the  entire  record  applicatde  to  both  aK>eal8, 
and  have  brought  It  here  In  that  form,  cer- 
tified by  file  iHextt  with  a  s^nzate  pnblica- 
tlm  omqirlBlng  copies  of  flie  Uueprints, 
maps,  ate,  wUch  were  Introdooed  In  vTidence 
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and  are  called  for  the  varlouB  blllfl  vf  «x- 
c^tlon  contained  In  tbe  record." 

To  tbla  It  Is  added  bj  counsel  for  the  plain- 
tiff that,  upon  the  return  of  the  award,  the 
money  was  promptly  paid  into  conrt  for  the 
defendants,  and  again,  npon  the  return  of 
tbe  verdict  by  the  iury,  the  additional  som 
awarded  by  the  Jnry  was  likewise  paid  into 
court,  and  thereupon  the  plaintiff  took  pos- 
Besslon  of  the  proper^  for  the  uses  stated 
in  the  petition.  Matters  of  detail  wm  be 
left  to  the  oi^nlon. 

[11  I.  Ae  said  in  tbe  case  ot  Chicago  Great 
Western  Railroad  Company  t.  Kemper  et  al.,- 
166  8.  W.  291,  just  handed  down,  oondenma< 
tlon  proceedings  have  two  stages  or  hear- 
ings :  1.  e.,  one  npon  tbe  snffldency  of  the 
petition  and  the  right  to  condemn,  and  one 
upon  the  compensation  to  be  paid  for  the 
proper^  taken  or  damaged.  Defendants  In 
this  case  direct  their  attack  here  more  pai^ 
tlcularly  to  the  result  of  the  first  Jndgm^t  in 
the  case ;  L  e..  the  jadgmrat  by  which  it  was 
determined  that  the  plaintiff  had  the  right 
to  condemn  defendant's  property.  Plaintiff 
by  its  appeal  attacks  the  latter  Judgment  as 
to  tbe  compensation  allowed  by  the  Jury. 
The  contention  of  the  defendants  Is  one  of 
easy  solution.  The  right  of  this  plalnttfl  to 
condemn  property  for  right  of  way  and  oth- 
er railroad  purposes  has  been  before  ns 
twice.  Julius  £}.  Greflet  and  Rosalie  Gr^et, 
proper^  owners  In  the  dty  of  St.  Louis, 
slong  tbe  identical  line  here  InvoWed,  sought 
to  prohibit  Jndge  Williams,  and  the  three 
commissioners  which  he  had  appointed,  from 
further  proceeding  in  the  condemnation  pro- 
ceedlng  brought  by  this  same  plaintiff.  This 
plaintiff  was  made  a  party  respondent  in  that 
snit.  In  that  case  we  held  that  the  plaintiff 
had  the  right  to  condemn  property  for  rail- 
road purposes,  and  with  the  reasoning  of  that 
case  we  are  satisfied.  State  ex  rel.  t.  Wil- 
liams. 227  Mo.  lot  dt.  47,  127  S.  W.  52. 
Not  only  80,  but  In  this  identical  proceeding 
the  two  MacAdaras,  the  defendants  here, 
likewise  filed  their  application  in  this  court 
for  a  writ  of  prohibition  against  Judge 
^elds,  who  tried  the  instant  proceeding. 
In  that  petition  Ouy  urged  the  same  matter 
that  they  urge  now.  Therein  they  said: 
"And  the  petitioners  say  that  said  railway 
company  1>  not  entitled  to  condemn  their  said 
property  to  its  such  use  because:  (1)  The  said 
raUway  o(Hnpany  bas  abandoned  the  route 
for  its  road  designated  in  its  articles  of  in- 
corporation, and  is  theiKore  without  the 
power  of  eminent  domain ;  and  (2)  the  said 
raUroad,  to  the  nae  of  whldi  said  proper^  is 
sought  to  bp  condemned,  Is  an  interurban 
electrie  raHnnd,  within  the  meaning  of  sec- 
tion 3228  of  the  Beriaed  Statutes  of  1009,  and 
lands  may  not  be  condemned  to  Its  use  for 
dcswt  purposes;  and  that  the  said  respond- 
ent, H<KL  George  H.  Shields,  as  Jndge  of  the 
drenit  conrt  for  the  Eighth  judldal  circuit, 
presiding  In  division  No.  4  (tf  the  drcnit  coort 


of  tbe  city  of  St  Louis,  is,  for  the  same  rea- ; 
sons,  without  JurlsdlctioD  or  authority  o( 
law  to  condemn  said  lands  of  the  said,  petl*, 
tloners  to  such  use  of  said  railway  company." 
Vide  files  of  record  In  the  office  of  the  derk 
of  this  court.  This  application  we  denied  on 
AprU  11,  1911.  and  thereafter  Judge  Shields 
proceeded  with  the  case  to  tbe  Judgment  now 
attacked  on  this  appeal.  If  the  plaintiff  is  a 
railroad  company  under  the  steam  railroad 
act,  there  can  be  no  question  of  its  right  to 
condemn  property  for  right  of  way  and  de- 
pot purposes.  If  it  Is  an  Interurban  railway 
company,  as  defendants  contend,  then,  by 
the  act  of  1807  (Laws  of  1907,  p.  174),  it  was 
given  the  same  rights  and  power  as  steam 
railroads  in  the  matter  of  condemning  prop-' 
erty  for  railroad  purposes.  State  ex  reL  t. 
Williams,  snpra. 

So  that  the  right  of  this  plaintiff  to  con- 
demn property  for  the  purposes  stated  in  its 
petition  in  this  case  has  been  practically 
twice  passed  upon  by  this  court,  and  we 
Shan  not  open  up  the  question  now.  Tbe  re- 
fusing of  the  writ  of  prohibition  in  the  mat- 
ter mentioned  supra,  however,  did  not  pre- 
clude the  defendants  from  urging  the  question 
of  abandonment  pleaded  In  thdr  answer. 
That  was  a  matter  of  fact  to  be  threshed  out 
by  the  trial  Jndge.  Under  the  evidence 
Judge  Shields,  in  an  exhaustive  and  elabo- 
rate opinion  (found  In  the  files  of  the  case 
State  ex  rel.  MacAdaras  et  al.  v.  Shields, 
No.  11,947)  held  that  the  evidence  totaUy 
failed  to  show  abandonment  We  have  ex- 
amined this  evidence,  and  are  satisfied  with 
the  ruling  nisi  thereon.  Under  the  evidence 
and  the  law,  that  Judgmrat  finding  that  the 
plaintiff  was  entitled  to  condemn  and  take 
the  .  property  in  dispute  should  be  affirmed. 

[2]  II.  Plalntlfl's  appeal  is  directed  to 
the  trial  of  the  issue  as  to  damages.  In  this 
relation  It  complains  of  instructions  given 
and  refused,  as  well  as  the  admission  and  re> 
Jection  of  evidence.  It  first  (^allenges  In^ 
stnictldn  No.  11  given  by  tbe  court  which  in- 
struction thus  reads:  "If  tbe  Jury  find  and 
believe  from  the  evidence  that  tbe  plaintiff- 
bad  located  its  road  in  St  Louis  and  con- 
structed a  freight  depot  or  station  in  prox- 
imity to  tbe  proper^  oi  the  defendants  be- 
fore  It  Bon^^t  to  condemn  tbe  property  In 
controversy,  and  that  this  locatlmi  and  con- 
struction bad  ttibanced  the  value  of  tiie  de- 
fendants' property,  you  should  take  that  en^ 
banoement  Into  consideration  In  fixing  tlie 
fair  market  value  of  Ibe  d^endants*  prop- 
erty at  tbe  tlJne  tbe  same  was  token,  to  wit, 
June  8, 1911." 

To  gather  the  force  of  plainUff's  objection 
to  this  instmction  a  few  pertinent  focte 
should  be  stated.  Plaintiff  was  building  its 
line  from  a  bridge  across  ibe  Mississippi  riv- 
er out  into  the  dty.  It  was  a  slnede  con- 
templated scheme  and  plan  for  a  railroad  and 
necessary  frelgbt  and  passenger  Aepota.  Tbb 
land  In  dispute  was  sought  for  Ito  tracks  and 
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passenger  depot  Prior  to  the  date  plaintiff 
paid  the  commissioners*  award  of  damages 
Into  court,  the  plaintiff  had  located  and  built 
Its  freight  depot  In  the  vicinity  of  the  prop- 
erty In  dlspate  upon  property  it  had  ac- 
quired for  that  purpose.  Plaintiff  contends 
that,  as  the  building  of  the  railroad  and 
necessary  freight  and  passenger  depot  for  use 
thereon  was  all  one  plan  and  one  work,  the 
defendants  were  not  entitled  to  have  the  Jury 
omslder  the  enhanced  value,  If  any,  which 
was  given  to  the  property  by  reason  of  the 
doing  a  part  of  the  work  contemplated  by  tiie 
plan— 1.  e.,  the  building  of  the  freight  depot— 
but  that  the  value  should  be  ascertained 
without  the  consideration  of  that  matter. 
The  plaintiff  took  all  of  the  three  lots,  bo 
that  the  question  of  damages  is  somewhat 
stmpllfled.  Ck)nusel  for  defendants  thus  state 
the  situation:  "But  In  this  case  the  question 
of  the  amonnt  to  be  recovered  was  entirely 
uncomplicated  by  any  consideration  of  con- 
sequential damages,  or  special  benefits  to 
property  not  taken,  such  as  la  usually  met 
with  In  cases  of  this  character ;  because,  for- 
sooth, the  whole  of  each  property  was  sought 
to  be  appropriated." 

It  being  true,  as  this  record  shows,  that 
the  building  of  the  railroad  and  the  building 
of  a  freight  depot  and  a  passenger  depot  were 
parts  and  parcels  of  one  single  conttnuous 
and  simultaneous  public  improvement,  we 
are  Impressed  with  the  view  that  this  instruc- 
tion is  not  supported  by  the  weight  of  au- 
thority, and  certainly  not  by  the  reason  of 
the  thing. .  >  If,  when  property  is  taken  in 
toto,  as  here,  it  be  the  rule  that  the  owner 
can  have  considered,  as  an  element  of  bis 
damages,  the  enhanced  value  of  the  proper!? 
occasioned  by  a  partial  construction  of  the 
railroad,  and  its  Incidents  (such  as  depots, 
switches,  etc.),  then  the  converse  of  the  prop- 
osition should  likewise  be  true ;  1.  e.,  that,  if 
a  inrtlal  construction  of  the  contemplated 
road  and  Its  incidents,  above  named,  had 
depreciated  the  property  sought  to  be  taken, 
then  the  railroad  should  have  the  benefit  of 
auch  depredation,  when  it  actually  came  to 
the  taking  of  the  property.  No  court  would 
stand  for  this  latter  rule,  and  yet  It  Is  the 
very  converse  of  the  one  sought  to  be  enforc- 
ed here.  The  proper  rule,  when  the  whole 
{woperty  Is  being  taken,  is  not  to  allow  the 
Jury  to  consider  either  enhancements  or  de- 
preciation brought  about  by  the  construction 
of  the  improvement  for  which  the  property 
is  being  taken.  In  other  words,  the  value 
should  be  determined  Independent  of  the  pro- 
posed Improvement  If  the  anticipated  and 
proposed  improvement  had  been  completed, 
and  the  value  of  the  property  had  been  en- 
hanced thereby,  and  afterward  it  was  sought 
to  condemn  the  property  for  additional  im- 
provements, as  the  building  of  passenger 
depot  not  a  part  of  the  original  Improve- 
inent  then  we  would  have  a  very  different 
question.  But  in  this  case  we  have  the  build- 
ing  of  railroad   tracks,   switches*  depot 


<lio. 

(freight  and  passenger)  as  part  and  parcel  of 
one  continuous  and  simultaneous  Improve- 
ment, and  to  say  that,  when  (under  the  one 
general  plan  and  scope  of  the  Improvement) 
the  builder  got  the  road  built  to  a  block 
where  they  had  located  a  freight  depot  &nd 
then  built  that  depot  would  allow  the  owner 
in  the  next  block  to  enhance  the  value  of  bis 
property  (by  this  partial  construction  of  the 
proposed  work)  before  the  condemner  had 
had  time  to  get  to  his  block  (although  on  and 
along  the  profile  map  of  the  road)  would  be 
to  allow  enhanced  values  upon  a  very  shad- 
owy ground.  And  as  suggested  above,  if  euch 
partial  construction  of  the  contemplated 
whole  did,  in  fact,  enhance  the  value,  and 
the  landowner,  at  the  time  of  the  actual  tak- 
ing, is  entitled  to  such  enhancemrat  then  the 
other  and  oi^osite  rule  must  be  true;  i.  e., 
that  If  such  partial  construction  of  the  whole 
contemplated  improvement  decreased  the  val- 
ue of  the  land  before  the  company  actually 
took  it,  then  the  decrease  sbeuld  be  consider- 
ed In  assessing  the  damagea  I  do  not  agree 
to  either  of  these  two  doctrines,  and  hence 
say  there  was  error  in  giving  instruction  No. 
11,  supra.  There  are  cases  which  squint  at 
the  rule  announced  in  the  instruction,  but 
reason  is  not  with  them.  These  cases  will  be 
found  collated  In  a  note  to  the  text  of  Lewis' 
Elmlnent  Domain,  voL  2  (3d  Ed.)  I  745.  That 
section  reads:  "Whatever  the  time  fixed  up- 
on with  reference  to  which  the  compensa- 
tion shell  be  estimated,  the  owner  is  entitled 
to  the  actual  value  of  the  land  at  that  time, 
even  though  It  may  have  been  enhanced  by 
reason  of  the  projected  improvement  for 
which  it  is  taken.  It  Is  said  this  Is  not  really 
making  the  condemning  party  pay  for  an  en- 
hancement caused  by  Its  own  work,  as  such 
enhancement  does  not  come  from  the  mere 
projection  of  the  work,  but  from  the  exist- 
ence of  circumstances  which  create  a  de- 
mand for  the  work,  and  render  it  probable 
that  such  a  work  will  sooner  or  later  be  built. 
In  so  far  as  the  enhancement  Is  due  to  such 
circumstances,  no  doubt  it  Is  properly  con- 
sidered and  allowed.  But  it  may  be  doubted 
whether  the  rule  should  go  any  further.  If 
the  proposed  improvement  had  depreciated 
the  value  of  the  property,  it  would  he  very- 
unjust  that  the  condemning  party  should  get 
It  at  Its  depreciated  valiie,  and  the  correct 
rule  would  seem  to  be  that  the  value  should 
be  estimated  irrespective  of  any  effect  pro- 
duced by  the  proposed  work.  It  has  been 
held  improper  to 'consider  what  the  property 
would  have  been  worth  If  It  could  have  bed 
the  benefit  of  the  proposed  Improvement  with- 
out being  taken." 

The  views  of  the  author  as  to  wbat  should 
be  the  rule  accords  with  my  views,  and  for 
such  there  is  ample  authority.  Thus  in  May 
r.  Boston,  158  Mass.  loc.  xit  29,  32  N.  B.  904. 
it  Is  said :  "If  the  expected  Improvement  in- 
volves the  taking  of  land  by  the  right  of  eool- 
nent  domain,  the  value  of  the  land  taken  will 
never  be  oihanoed  by  the  improvementt  ftMt 


Digitized  by 


Mo.) 


BT.  LOUIS  ELECTRIC  TERMINAL  BY.  CO.  v.  MaoADARAS 


311 


the  taking  precludes  the  possibility  of  ever 
ualns  It  under  Improved  conditions.  In  that 
respect  It  stands  differently  from  other  land 
in  the  Tldnity  which  Is  not  tafc^  Whatever 
there  is  a  projed;  for  lajing  out  or  widening 
a  way,  or  taking  land  for  any  other  public 
use  whidi  is  expected  to  increase  the  value 
of  real  estate  in  the  neighborhood,  if  the 
market  price  of  land  In  the  vicinity  rises  In 
antlcipati(ni  of  the  change,  the  statute  very 
Justly  says  that  the  land  taken  shall  not  be 
paid  for  at  the  Increased  price.  If  It  la 
known  from  the  beginning  exactly  what  land 
will  be  taken.  It  must  also  be  known  that 
tbnt  partlcolar  land  can  never  be  made  more 
ralnaUe  \xj  the  improvements,  since  it  can 
new  be  used  by  its  owner  under  the  im- 
proved conditions.  If  the  plan  is  general, 
and  It  la  not  known  exactly  what  land  will 
be  needed  by  the  pnblic^  but  only  that  some 
land  wUl,  wbenever  the  plan  takes  definite 
form,  and  the  locatton  la  fixed,  it  is  known 
that  the  land  to  be  taken  has  not  received, 
and  never  can  receive,  any  benefit  from  the 
Improvements.  There  Is  no  injustice  in  say- 
ing  that  such  land  shall  not  ^tiUe  its  owner 
to  be  paid  oat  of  the  public  treasury  at  a 
rate  determined,  not  by  its  value  for  ub^ 
but  by  a  proEvectlve  and  speculative  value 
of  land  in  tbe.vldnlty,  derived  from  an  ex- 
pectation of  the  boiefit  to  come  from  the  pub- 
lic use  for  which  this  ia  to  be  taken." 

In  an  earlier  Massachusetts  case,  Dorgan 
V.  City  of  Boston,  12  Allen,  loc.  dt  231,.  Bige- 
low,  C.  3^  said :  "We  are  unable  to  perceive 
that  this  rule  of  damages  will  wotk  any  in- 
justice to  the  landowner.  It  provides  for 
compensation  to  him  for  the  value  at  the 
property  as  possessed  and  enjoyed  by  him 
at  the  time  when  the  statute  was  raacted 
which  appropriated  It  to  the  public  use.  Nor 
can  we  see  any  good  reasons  for  including 
In  the  valuation  an  element  not  Incident  or 
appertaining  to  the  property  itself  In  the 
hands  of  the  owner,  but  which  It  acquires 
only  by  the  act  which  takes  it  from  blm  and 
appropriates  It  to  the  public.  Strictly  speak- 
ing, the  land  taken  Is  Intrinsically  worth  to 
the  owner  only  so  much  as  Its  valuation 
would  be  as  part  of  the  entire  tract  or  lot, 
irrespective  of  its  proposed  severance  for 
the  public  use.  It  is  difficult  to  understand 
how  land  Is  Increased  In  value  to  the  owner 
by  a  public  improvement  which  can  be  effect- 
ed only  by  depriving  him  of  Its  use.  Certain- 
ly there  is  no  principle  of  equity  on  which  a 
party  can  rest  a  claim  for  damages  for  the 
loss  of  a  benefit  or  profit  which,  from  the 
very  nature  of  the  case,  he  never  could  have 
received  or  enjoyed." 

These  cases,  it  Is  true,  are  discussing  a 
statute  which  fixed  the  rule  of  damages,  but 
the  validity  of  the  statute  was  challenged, 
m  the  ground  that  it  was  a  wrongful  taking 
of  the  landowners'  property,  and  therefore 
the  very  reason  of  the  rule  bad  to  be  dls- 
cnaaed.    And,  further,  in  Benton  t,  BroOk- 


llne,  151  Mass.  loc.  ctt.  258,  23  N.  B.  846,  the 
court  says:  "The  benefit  and  the  increased 
value  arise  from  the  expected  construction 
of  the.  way.  The  location  does  not  construct 
it,  but  only  renders  its  contemplated  con- 
struction, more  probable.  Its  location  and 
construction  may  be  so  assured  before  the 
location  that  the  formal  location  may  make 
no  appreciable  dlfferenlce  in  the  market  val- 
ue of  land  affected.  It  would  be  as  reason- 
able to  hold  that  there  could  be  no  assess- 
ment for  betterments  because  the  Increase 
In  market  value  from  the  expected  conatmo- 
tion  ot  the  way  accrued  in  antidpation  <tf 
the  record  location  as  it  would  be  to  bold 
that  such  increase  could  be  allowed  in  dam- 
ages for  land  taken.  Cobb  t.  Bostcm,  113 
Mass.  ISL" 

In  By.  &  NaT.  Co.  v.  Xavier  Realty,  115 
La.  loc.  cit  342,  89  South.  6,  it  is  said:  "We 
think  the  district  court  was  right  in  taking 
as  the  date  for  estimating  the  value  of  prop- 
erty expropriated  for  railroad  purposes  that 
of  the  Institution  of  the  expropriation  suit, 
u>^tkdrallo^Hg,  Koweveft  from  fhe  value  n  ag- 
MTtatned  go  mtuh  of  the  tame  at  wot  the 
retult  of  the  eonttruetlon.  Many  elements 
enter  in  enhancing  the  value  of  On  property. 
In  the  Interval  between  the  date  of  the  de- 
termination of  the  r^lroad  comiiany  to  build 
its  road  and  tlie  date  of  the  expropriation 
proceedings  wbli^  may  be  taken  for  that 
purpose  which  are  enttxely  independent  of 
the  building  of  the  road.  The  proper^  own* 
exs,  not  tbe  railroad  ccnnpany,  are  entitled 
to  the  benefit  at  such  factors  In  Increasing 
values."  <The  italics  are  oura.) 

In  Shoemaker  v.  United  States,  147  V.  8. 
loc.  ctt  805.  13  Sup.  Ct  393  (87  L.  Ed.  170), 
that  court  said :  "While  the  board  should  be 
allowed  a  wide  field  in  which  to  extend  their 
investigation,  yet  It  has  never  been  held  that 
they  can  go  outside  of  the  immediate  duty 
before  them,  viz.,  to  appraise  the  tracts  of 
land  proposed  to  be  tak^,  hy  receiving  evi- 
dence of  conjectural  or  tpeculative  values, 
6(Med  upon  the  anticipated  effect  of  the  pro- 
ceedings under  which  the  condemnation  it 
had.  Kerr  v.  South  Park  Commissioners, 
117  U.  S.  379,  380  [6  Sup.  Ct  801.  29  L.  Ed. 
924]."   (Again  the  Italics  are  ours.) 

So,  too,  in  City  of  El  Paso  v.  Cofiln,  40 
Tex.  Olv.  App.  60,  88  S.  W.  loc  dt  505,  the 
Texas  court  thus  states  the  rule:  "It  Is 
held  generally.  In  cases  presenting  the  ap- 
propriate facts,  that,  where  a  person's  entire 
property  Is  included  In  one  general  proceed- 
ing of  condemnation  for  a  particular  pur- 
pose, it  is  not  permissible  to  consider  that 
pnrpose,  or  the  results  thereof,  In  estimating 
the  owner's  compensation.  Tbe  reasons  for 
this  rule  are  apparent  To  permit  it  would 
be  to  take  into  consideration  the  condemna- 
tion proceeding  Itself  as  a  factor,  which  is 
not  allowed.  Further,  It  la  evident  In  such 
a  case  that  tbe  taking,  and  the  effect  on  the 
value  from  sncb  taking  would  be  concnrroit. 
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ftnd  SWA  Increase  woold  not  exist  when  the 
t&Ung  occora.  The  person's  property  Is  tak- 
en, and  Is  absort)ed  In  the  purpose  for  which 
it  Is  taken,  and  to  allow  him  a  compensa- 
tion based  on  the  ralne  which  the  property 
would  have  had  U  not  taken  would  be  giving 
It  a  status  It  conld  not  possibly  hare  bad  In 
the  very  nature  of  the  act  The  reasoning 
of  the  Supreme  Judicial  Court  of  Massacha- 
setts  is  appropriate  here  (though  not  Its  de- 
cision, as  that  was  controlled  by  a  statute) : 
'Its  real  value  for  use  is  not  Increaeed  until 
the  change  In  Its  snrroondlngs  comes.  If 
the  expected  Improvement  involves  the  tak- 
ing of  the  land  by  the  right  of  eminent  do- 
main, the  value  of  the  land  taken  will  never 
be  enhanced  by  the  Improvement,  for  the 
taking  precludes  the  probability  of  ever  using 
it  under  Improved  conditions.'  May  v.  City 
of  Boston  [158  Mass.  21]  32  N.  E.  902." 

Other .  cases  will  be  found  dted  In  the 
briefs  and  by  the  author  under  section  745 
of  -Lewis'  Eminent  Domain,  supra.  These, 
however,  suffice  to  Illustrate  the  correct  rale. 
In  the  case  at  bar  the  condemnation  pro- 
ceedings were  begun  December  1,  1910.  Feb- 
ruary 24,  1910,  plaintiff  tried  to  buy  these 
very  lots  from  defendant  for  depot  purposes. 
It  thought  it  had  bought  them.  It  had  a 
contract  signed  by  the  purported  agent  pf 
defendants  for  them.  The  plalntifl  even  ac- 
quired the  very  property  upon  which  the 
freif^t  depot  was  located  after  it  thought  It 
had  acquired  ti^a  property  from  the  defend- 
ants. The  freight  depot  was  begun  in  No- 
ven^ber,  1910,  and  first  used  In  February, 
1911.  These  facts  are  outlined  as  showing 
that  the  entire  proceeding  was  one  continn- 
ous  and  simultaneous  act  of  public  improve- 
ment, with  the  taking  of  defendants'  prop- 
erty as  a  iwrt  of  the  Improvement  scheme. 

Under  the  tActa  of  the  case,  this  Instrue- 
tion  was  error,  for  which  the  Judgm^t  must 
be  reversed. 

[S]  XIL  From  the  foregoing  It  follows  that 
the  refusal  of  plaintiff's  Instructions  cover- 
ing the  contrary  view  of  defendants'  Instruc- 
tion No.  11  should  have  been  given,  and  th^r 
refusal  constitutes  error.  It  is  urged  that 
the  court  err6d  In  excluding  from  the  case 
a  certain  written  contract  of  date  February 
24.  1910.  By  this  contract  the  defendants, 
through  their  purported  agent,  John  8. 
Leahy,  sold  this  property  to  plaintiffs  fer 
the  sum  of  9100.000.  The  defendants  later 
disavowed  Leahy's  authority,  and  declined 
to  make  the  conveyance.  This  contract  was 
not  competent  npoa  Oie  question  of  the  val- 
ue (because  Leahy's  authority  to  make  it  is 
not  conclusively  shown)  but  It  was  compe- 
tent as  tending  to  diow  that  the  whole  Im- 
provraoent  was  one  simultaneous  act,  and 
that  it  included  the  taking  of  this  property, 
as  might  have  been  gathered  from  the  pro- 
file of  the  road.  It  only  becomes  material 
by  ref^n  of  the  defendants  dalndng  that 


the  act  of  building  the  road  and  eonstructtng 
the  fright  depot  were  ind^ndent  acts,  and 
the  taking  of  defendants'  property  for  a  pas- 
senger depot  was  an  afterthought  This  at- 
tempted purchase  of  the  property,  evidenced 
by  that  contract,  rebuts  this  theory  of  the 
defendants,  and,  whilst  there  Is  other  evi- 
dence rebutting  such  theory,  yet,  If  defend- 
ants persist  In  their  theory,  this  contract  ful- 
Jly  explodes  it  because  It  was  made  and  ex- 
ecuted and  (2,600  paid  thereon  long  before 
the  freight  depot  which  causes  the  trouble 
-In  this  case,  was  even  located.  For  this  par^ 
pose  the  contract  was  competent 

[4]  There  are  other  matters  suggested  in 
the  briefs,  but  only  one  other  need  be  noted. 
The  court  admitted  some  evidence  of  the  val- 
ue of  property  on  Washington  avoiue  as  a 
standard  by  which  to  fix  the  value  of  this 
property.  The  two  classes  of  property  are- 
entlrely  too  dissimilar  under  the  record  to 
make  this  evidence  of  value,  and  It  would 
therefore  likely  prove  confudng  and  Injuri- 
ous.  Upon  retrial  this  should  be  excluded. 

From  what  has  been  said,  the  judgment 
as  to  damages  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  trial 
court  to-  retry  the  question  of  damageg  alona 
In  the  light  of  this  opinion. 

It  la  80  ordered.  All  concur. 


STAHLMAN     UNITED  BYS.  00.  OF  ST. 
LOUIS.    (No.  18,081.) 

(St  Louis  Court  of  Appeals.  Missouri.  April 
7,  1914.   Behearing  Denied  April  24,  1914.) 

1.  New  Tbui.  (5  150*)— Nbwlt  Discovbbbd 
evidbncb— gompstbnct  aho  sumcibnct 
or  Atfidavits. 

DepoBitions  of  witnesses,  filed  as  affidavits 
on  behalf  of  defendant  and  bj  the  persons  by 
whom  It  is  proposed  to  prove  newly  discovered 
evidence,  are  competent  as  affidavits ;  and  while 
an  applicant  for  a  new  trial  must  personally 
make  an  affidavit  In  support  of  it  such  affidavit 
Is  properly  made  by  the  aUmmey  ot  a  corpora- 
tiOtt.  who  swears  that  he  haa  the  cotiTS  cbaxge 
ot  the  can  for  it 

[Ed.  Note.--For  othvc  cases,  see  New  Trial, 
Cent  Dig.  H  806-310;  Dec.  Dig.  |  ISO.*] 

2.  Appeal  aitd  Ebbob  (S  981*)— DiscBEnoif 
or  Triai,  Coubt— Motion  fob  Nbw  Tbial. 

The  action  of  the  trial  court  opoa  a  motion 
for  new  trial  on  the  ground  of  newly  diKovved 
evidence,  is  not  to  be  disturbed,  unless  it  Is  clear 
that  its  discretion  has  been  abused.  Where 
a  new  trial  is  granted,  justice  may  yet  be  done 
between  the  pities,  and  an  appellate  court  will 
look  to  the  matter  with  less  scrutinj  than  if 
it  had  been  refused. 

[Ed.  Note.-— For  other  eases,  see  Appeal  and 
Error,  Gent  Dig;  |  S876;  Dec;  Dig.  |  981. •] 

8.  New  Tbiai.  (J  1(W*)— Newlt  Disoovxbbd 
Evidbnck  —  Affidavits  —  REQUismu  and 

SUmCIBNOT  XH  GlUKBAI.. 

A  partr  desiring  a  new  trial  on  the  ground 
of  newly  cnscovered  evidence  must  show  tiiat 
the  evidence  has  come  to  hts  knowledge  ednce 
the  trial,  that  be  was  not  wanting  in  due  dili- 
gence, that  it  is  so  material  that  it  would  prob- 
ably produce  a  different  rMult  if  a  new  trial 
were  granted,  tiiat  It  is  not  cumulative  only. 


•For  other  casw  see  same  *oplc  and  Boctlon  NUMBBA  In  Dm.  Dig.  A  Am.  Dig.  Key-Mo.  Bvlfli  *  EUgt'r  ladexu  - 


Digitized  by 


Google 


'  BTAHUiAir  T.  UNXTBD 


BT&  CO.  OF  ST.  LOUIS 


313 


that  Iti  object  ia  not  merely  to  impeach  tbe 
character  or  credit  of  a  witaeis,  anct  produce 
the  affidavit  of  the  witneM  binueU  or  account 
for  Ita  absence. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent.  Dig.  H  806-810;  Dec  Dig.  |  160.*] 

4.  JfBW  TKUX,  d  108*)  — GB0DHD8  — NeWLT 

Disco VKKBD  Evidb^  oi— Matbriautt  . 

In  an  action  for  personal  ^injuries,  where 
the  iasaes  were  whether  plaintiff  was  injured 
by  a  taXl  from  defendant's  car  and  whether  she 
had  aatFered  therefrom  ap  to  the  trial,  and 
where  she  was  sabjected  to  a  Ions  cross-examina- 
tion as  to  the  accident  and  her  subsequent  suf- 
fering, and  was  examined  by  a  pbyaiclan  ap- 
pointed by  the  court,  who  was  called  by  defend- 
ant and  testified,  and  where  there  was  testimony 
of  otiier  idiraidana  and  soiveons  as  to  her  past 
and  present  phyrical  and  mental  condition,  new- 
ly ducoTered  evidence  to  the  effect  that  In  an 
application  for  a  policy  of  life  insurance,  subae- 
qoent  ts  the  alleged  date  of  her  injury  and  prior 
to  the  trial,  she  bad  signed  statements  that 
she  bad  never  snstalned  any  accidental  injury 
and  that  she  then  bad  no  disease  or  disability, 
was  not  Bufficieot  to  warrant  a  new  trial,  since 
it  was  not  so  material  that  it  would  probably 
imdnce  a  different  resnlt 

TEd.  Note.— For  other  cases,  see  New  Trial, 
CenL  Dig.  {f  216-^7 ;  Dec.  Dig.  1 108.*] 
&  Nbw  Tsiai.  (8  104*)  — Gbotthm  — Mbwlt 

discovuxd  evidsnoi. 

Sach  newly  discovered  evidence,  in  view 
of  defendant's  contention  at  tbe  trial  that  plain- 
tiff's  condition  was  simolated  and  her  suffering 
was  imaginary,  was  cumnlative  evidence,  in  the 
sense  that  it  was  of  the  same  Import  as  that 
Kiven  nxton  the  trial,  and  hence  was  not  sufficient 
to  warrant  a  new  trial. 

TEd.  Note.— For  otiier  cases,  see  New  Trial 
Cent.  Dig.  H  21S-220,  228;  Dee.  Dig.  I  104L*] 
6.  New  Trial  _(|  105*)  — Gbounds— Nswi.t 

DiscovEKXD  Bniniicai  —  IxpiaoHiRa  Bvi- 

DESCB. 

Sncb  newly  discovered  evidence  tended  to 
Impeach  tbt  credibility  of  plaintiff  by  showing 
that  outride  of  court  she  had  made  statements 
contradictory  to  those  made  in  court,  although 
she  was  not  asked  as  to  contrary  statements 
made  out  of  conrt,  but  was  examined  at  length 
on  tbe  fiKt  of  the  acddent  and  her  sabsequent 
ctoiditkMi,  cad  hence  was  insufficient  to  warrant 
a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  TrisL 
Cent.  Dig.  H  ^  221-228,  229;  Dec.  Dig.  | 
105.*] 

Appeal  from  St  Louia  ^rcult  Court ;  Ghaa. 
C.  Allen,  Jndge. 

Action  by  Marie  Stahlman  against  tbe  Unit- 
ed Railways  Company  of  St  Louis.  Judg- 
ment for  plaintiff,  motion  for  new  trial  sus- 
tained, and  plaintiff  appeals.  Reversed  and 
remanded,  with  directions  to  reinstate  tbe 
verdict  and  rater  up  jadgment  thereon  as  of 
the  date  ot  Its  rendition. 

William  A.  Ksse  and  Charles  P.  Comer, 
both  of  St,  Louis,  toT  appellant.  Boyle  & 
Priest,  &  P.  Chesney,  and  Paul  U.  Farley,  all 
of  St.  Louis,  for  respondent 

REYNOLDS,  P.  J.  Plaintifl,  Mary  Stahl- 
man, brought  her  action  against  tbe  United 
Hallways  Company  to  recover  damages  for 
Injtiriee  alleged  to  have  been  sustained  by 
her  while  alighting  front  a  street  car  operat- 
ed bj  defiradant  in  the  city  of  St  Lonis  on 

*niT  other  casss 


April  27,  lOU.  it  being  alleged  that  her  an- 
kle and  ribs  had  been  broken  and  her  ner- 
vous system  shattered ;  that  her  Injoriea  are 
permanent 

The  answer  Is  a  general  denial. 

At  a  trial  befk>re  the  court  and  jary,  plain- 
tiff recovered  a  verdict  for  |4,S00.  Defend- 
ant filed  a  motion  for  a  new  trial,  alleging 
eighteen  grounds,  one  of  them  that  evidence 
had  been  discovered  since  the  trial  of  the 
cause  and  r«idltlon  of  the  verdict,  the  evi- 
dence, it  la  claimed,  being  ''material  to  tbe 
issue  in  this  cause  and  which,  with  due  dili- 
gence, the  defendant  could  not  have  discov- 
ered in  time  to  have  offered  same  in  the 
trial  of  said  cause,  and  which  said  evldenoer 
If  offered  at  the  subsequent  trial  herein  vrill, 
In  all  probability,  produce  a  different  remit 
from  that  obtained  at  the  trial  of  the  cause. 
That  said  evidence  la  not  offered  for  the  pnr- 
pose  of  Impeaching  any  witness  who  testified 
at  the  trial,  nor  Is  such  evidence  cumulative,, 
nor,  in  fiict  was  any  evidence  of  tbe  char- 
acter of  said  newly  discovered  evidence  of- 
fered at  the  trial  of  this  cause."  It  is  aver- 
red that  tifls  evidence  which  defoidant  ha* 
80  discovered  is  a  wrlttui  statement  made 
by  {dalntiff  approximately  betiraen  August 
28  and  September  4,  1911,  in  an  aWHcatttm 
Dor  a  policy  of  life  insurance  tai  the  Pruden- 
tial Life  Insurance  Company,  which  apfdlca^ 
tion  was  made  aubsequent  to  date  pUdn^ 
tiff,  In  her  petition,  alleges  she  met  with 
the  accident  and  was  Injund,  and  mbee- 
qoent  to  the  filing  of  ber  petition,  and  prior- 
to  the  trial  of  this  cause;  that  in  tUs  ai^ 
plication  plaintiff  stated  that  she  hi^  never 
sustained  any  Injury  through  an  aeddeot 
and  that  at  the  time  of  making  audi  apitUca- 
tlon  plaintiff  did  not  ban  any  disease  or  di»^ 
aUUty.  It  is  further  set  out  that  this  writ- 
ten statement  or  aK>llcatton  can  be  produced', 
at  anotiier  trial  of  the  cause.  Defendant  was 
granted  ten  days,  and  afterwards  a  furUier 
extension  of  ten  days,  In  whidi  to  file  affida- 
vits in  support  of  this  motion.  During  these 
twraty  days  defendant,  on  notice  to  tbe  at- 
torney for  plaintiff,  took  deposlUonB  of  sev- 
erftl  agents  of  the  Prudential  Life  Insurance- 
Company,  who  produced  two  applications, 
one  dated  August  18,  1911,  the  other  Decem- 
ber 14, 1911,  purporting  to  be  signed  by  plain- 
tiff, her  signatures  to  at  least  one  of  them 
being  identified  by  one  or  more  of  these  wit- 
nesses, In  wblcb  applications  it  is  set  out 
that  the  applicant  had  never  suffered  from 
various  diseases  or  from  accident  of  any 
kind,  the  answer  to  the  question  as  to  wheth- 
er she  had  any  of  the  mentioned  diseases  or 
any  accident  being  "No,"  and  to  tbe  ques- 
tion as  to  whether  she  had  ever  had  any  of 
the  named  diseases  being  "None,"  all  these- 
answers,  as  we  understand,  written  by  some 
one  other  than  plaintiff ;  at  least  It  does  not 
appear  that  plaintiff  had  written  them,  but  th& 
application  concludes  with  the  usual  state- 
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ment  that  the  applicant  had  read  them  over 
and  knew  what  they  were,  and  with  the  war- 
ranty clause  usually  found  In  policies  of  this 
kind,  as  to  the  truth  of  the  answers.  While 
the  testimony  of  these  witnesses  was  taken 
in  the  form  of  depositions,  they  were  filed 
as  affidavits  in  support  of  the  motion  for  new 
trial,  along  with  the  affidavit  of  one  of  the 
attorneys  for  defendant,  that  affidavit  prac- 
tically following  the  averments  of  the  mo- 
tion, all  of  them  duly  signed  and  sworn  to. 
They  were  filed  within  due  time  and  on  con- 
sideration of  them  by  the  court  the  motion 
for  a  new  trial  was  sustained  solely  upon  the 
eighteenth  ground  set  out  in  the  motion, 
namely,  "newly  discovered  evidence."  From 
this  action  of  the  trial  court  plaintiff  has 
duly  perfected  her  appeal  to  this  court. 

The  sole  question  before  us  turns  on  the 
correctness  of  the  action  of  the  learned  trial 
court  In  snstalnlng  the  motion  for  a  new  trial 
on  this  ground  of  newly  discovered  evidence, 
no  claim  being  made  that  there  are  any  other 
grounds,  apart  from  this,  for  that  action. 

[1]  We  accept  and  treat  these  depositions 
so  filed,  as  affidavits  made  on  b^alf  of  de- 
fendant and  by  the  persons  by  whom  it  is 
proposed  to  prove  the  alleged  newly  discev? 
ered  evidence.  As  depositions,  they  would 
not  faU  within  the  rules  of  practice.  They 
are  competent  as  affidavits.  While  it  is  the 
rule  that  the  applicant  for  a  new  trial  must 
personally  make  an  affidavit  in  support  of 
it,  the  applicant  here  being  a  corporation, 
the  affidavit  Is  properly  made  by  Its  attorney, 
who  swears  that  he  had  the  entire  charge  of 
this  case  for  the  defendant 

On  a  careful  reading  of  all  the  testimony 
in  the  ease,  and  considering  these  depo^tions 
as  affidavits  in  support  of  the  motion,  we  are 
compelled  to  hold  that  the  motion  for  new 
trial  should  not  have  been  sustained  on  the 
ground  assigned. 

[2]  We  are  aware  of  the  rale  Uiat  the  ac- 
tion of  the  trial  court  In  sustalnli^  or  over- 
rnling  a  motion  for  new  trial,  on  account  of 
newly  discovered  evidence,  is  not  to  be  dis- 
turbed unless  it  is  dear  that  the  discretion 
lodged  In  the  trial  coort  has  been  abus^ 
It  has  been  said  that  "where  a  new  trial  is 
granted,  justice  may  yet  be  done  betwecoi  tiw 
[Mirtles  and  an  app^ate  coiirt  will  loidE  to 
the  matter  with  less  scrutiny  than  if  U  had 
been  refosed."  Bloch  Queensware  Go.  t. 
Smith,  Saxton  ft  Co.,  107  Mo.  App.  13.  loc 
clt.  14,  80  8.  W.  SB2.  This  has  been  repeated 
in  Allen  v.  St  Louis  ft  S.  F.  R.  B,  Oa.  167 
Ma  App.  408,  loc  dt  fiOe,  161  S.  W.  702. 
With  tills  rule  in  mind  we  have  read  all 
the  testimony  In  the  case  and  the  affidavits  in 
support  of  the  motion. 

[3]  It  was  long  ago  announced  onr  Sn- 
prane  Court  that  the  party  deslrlz^  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence "most  show,  flrst  that  the  evidence 
has  come  to  his  knowledge  since  the  trial; 
second,  that  it  was  not  owing  to  the  want 


of  due  diligence  that  it  did  not  come  sooner ; 
third,  that  It  is  so  material  that  it  would 
probably  produce  a  different  result  if  the  new 
trial  were  granted;  fourth,  that  It  is  not 
cumulative  only;  fifth,  that  the  affidavit  of 
the  witness  himself  should  be  produced.,  or 
Its  absence  accounted  for;  and  sixth,  that  the 
object  of  the  testimony  Is  not  merely  to  im- 
peach the  character  or  credit  of  a  witness." 
State  V.  McLaughlin.  27  Mo.  Ill,  loc  clt  112. 
That  rule  has  been  announced  and  adhered, 
to  in  many  cases  from  that  time  down,  its 
last  announcement  to  which  our  attention 
has  been  called  being  State  v.  McKenzic  177 
Mo.  699,  loc.  dt  716,  78  S.  W.  1015.  While 
the  cases  above  dted  and  many  Intermediate 
ones  in  which  this  rule  Is  announced  are 
criminal  cases,  our  statute  (R.  8.  1909,  sec 
5285),  provides  that  motions  for  new  trial  in 
criminal  cases  "shall  be  heard  and  determin- 
ed in  the  same  manner  as  motions  for  new 
trials  in  civil  cases." 

[4]  The  issues  tried  in  this  case  were  as 
to  whether  the  plaintiff  in  point  of  fact  had 
fallen  off  the  car  at  all;  whether  she  bad 
received  any  injuries  in  consequence  of  a 
fall  from  a  car  operated  by  defendant  on  its 
road;  whether  since  the  time  of  the  alleged 
accident  she  had  suffered  and  up  to  the  time 
of  the  trial  was  suffering  from  the  effects  of 
that  accident  The  testimony  In  the  case 
was  entirely  oo  these  lines.  Plaintiff  was  in 
court;  the  Jury  saw  her;  she  was  subjected 
to  a  long  cross-examination  as  to  the  acci- 
dent and  her  sutoequent  suffering;  she  had 
been  examined  by  a  physidan  appointed  by 
the  court  who  was  called  by  defendant  and 
who  testified;  testimony  of  <^er  phyddans 
and  surgeons  was  Introduced  by  the  respec- 
tive parties  to  the  controversy  as  to  her  past 
and  present  physical  and  mental  condition. 
So  that  the  question  as  to  whether  plaintiff 
had  sustained  the  accident  she  alleged  and 
whether  any  Injurious  results  had  followed 
which  were  of  a  permanent  character,  bodily 
and  mental,  the  latter  as  affecting  her  nerv- 
ous system,  was  threshed  out  very  thot^ 
oughly. 

Under  this  state  of  the  case,  we  are  of  the 
opinion  that  this  newly  discovered  evidence 
Is  not  sufficient  to  warrant  the  grantliv  of  a 
new  trial  for  several  reasons. 

First,  we  cannot  say  that  it  is  so  material 
that  it  would  probably  produce  a  different 
result  if  a  new  trial  was  granted,  admitting 
that  plaintiff  in  these  applications  for  Insur- 
ance may  then  have  stated  that  she  had  suf- 
fered no  acddmt  and  was  in  soand  condition 
of  bealtb  after  she  bad  inatttoted  this  action, 
and  after  the  alleged  acddent  The  whole 
course  of  the  testimony  in  this  trial  was  di- 
rected to  the  ascertainment  of  that  verr  fact* 
It  is  not  pretended  in  these  affidavits  ttiat 
she  had  written  in  these  answers  herself. 
They  were  written  in  by  the  agents  of  thp 
insurance  company  and  all  that  she  appears 
to  have  done  in  the  matter  was  to  sign  her 
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name  to  the  application  with  these  answers 
written  In.  In  the  light  of  the  many  cases  of 
like  character  which  have  been  before  our 
court  it  does  not  seem  probable  that  the  pro- 
duction of  these  applications,  signed  by  plain- 
tiff, would  have  produced  a  different  result 
with  the  Jury,  in  the  light  of  the  testimony 
produced  at  this  trial. 

[S]  Second.  Another  reason  why  these  affi- 
davits and  the  te^imony  sought  to  be  adduc- 
ed show  no  grounds  for  a  new  trial,  is  that 
this  testimony  Is  cumulative  only.  Defend- 
ant all  through  the  trial  was  insisting  that 
plaintiff  had  not  been  hurt  In  the  first  place, 
and  in  the  next  place,  that  her  present  con- 
dition and  her  condition  since  that  time  was 
simulated ;  that  she  was  malingering.  De- 
fendant CTen  Introduced  testimony  to  the  ef- 
fect,  as  testifled  to  by  one  of  the  physicians,. 
a  wltneu  for  defendant,  that  plaintiff  was 
what  he  designated  a  "dope  fiend,"  addicted 
to  the  use  of  morphine,  her  mental  powers 
consequently  Impaired,  and  that  her  hurts 
and  Bufferings  were  Imaginary.  This  pro- 
posed testimony  would  only  have  been  cumu- 
latlTe  to  that  offered  by  defendant  as  bearing 
nfim  the  tact  of  the  alleged  Injnzy  and  Its 
ooDseanenceB.  Evidence  la  aald  to  be  cumu- 
lative  when  It  is  of  the  same  Import  as  that 
glren  vpon  the  trial  and  when  that  1b  so,  It 
la  not  snfflclent  to  authorize  the  oonrt  to 
grant  a  new  trial,  on  the  same  iBsne  al- 
ready passed  apon  by  the  Jory.  Beaut^mp 
v.  Sconce,  12  Ho.  67;  BoggB  r.  Lynch,  22  Mo. 
363;  Well*  T.  Sanger,  21  Ma  861,  loc.  dt. 
309;  Cook  T.  St.  Loul^  &  Keokuk  B.  B.  Co., 
36  Uo.  880.  loc.  dt  884.  Theses  It  Is  true, 
are  tAA  cases,  but  the  rale  they  announce 
lias  never  been  departed  from  In  later  ded- 
sions. 

[I]  Finally,  this  proposed  testimony  can  be 
dassed  as  of  no  oth^  than  impeaching  evi- 
dence. 

An  accepted  authority  on  the  law  of  evi- 
dence, treating  of  the  impeachment  of  wit- 
nesses and  of  thdr  evidence,  states  that  in 
addition  to  usual  testimony  to  show  bias  or 
peculiar  relations  of  the  parties,  or  their 
disparaged  character,  "there  are  also  three 
other  modes  of  impeaching  the  credit  of  a 
witness:  (1)  By  disproving  his  statements, 
made  In  court,  by  the  testimony  of  other 
witnesses;  (2)  by  proving  statements  of  tbe 
witness,  made  out  of  court,  inconsistent  with 
or  contradicting  those  made  by  him  on  the 
witness  stand."  Jones  on  EMdoice  (2d  Ed.) 
aec.  844,  p.  1074.  Tested  by  this  rule  the 
newly  discovered  evidence  Is  purely  Impeach- 
ing evidence :  evidence  to  impeach  the  credi- 
bility of  plaintiff  by  showing  that  outside  of 
court  she  had  made  statements  contradictory 
to  those  she  made  In  court.  True  she  was 
not  asked  as  to  contrary  statements  made 
out  of  court,  but  she  was  examined  at  great 
length,  on  the  same  matter— the  fact  of  the 
riMiient  and  her  subsequent  condition.  State 


V.  Welsor,  117  Mo.  670,  loc.  cit  B82,  21  S.  W. 
443;  State  t.  Nlckena,  122  Mo.  007,  loc.  cit 
612,  27  S.  W.  339;  State  r.  Stewart,  127  Mo. 
290,  loc.  dt  297,  29  S.  W.  986;  State  t.  Me- 
Keuzle,  supra. 

For  these  reasons  our  conclusion  is  that 
the  action  of  the  trial  court  in  sustaining  the 
motion  on  the  ground  of  newly  discovered 
evidence  was  wrong. 

It  is  true  that  the  attorney  for  defendant 
In  his  affidavit  filed,  states  that  the  evidence 
which  can  be  produced  at  another  trial  Is 
not  impeaching,  is  not  cumulative,  and  if  in- 
troduced would  produce  a  different  result 
These  are  mere  conclusions:  their  accuracy  Is 
to  be  tested  by  tbe  proposed  evidence  itself 
and  not  by  Qie  conclaslons  of  counsd  as  to 
its  effect 

The  order  <MF  the  circuit  court  sustaining 
tbe  motion  for  new  trial  is  reversed  and  tbe 
cause  remanded  to  that  court  with  directions 
to  reinstate  ttie  verdict  of  the  Jury  and  en- 
ter up  Judgment  thereon  as  of  date  of  ren- 
dition of  the  verdict 

NOttTONI  and  ALLEO^,  JJ..  oonciir. 


EWBN  et  aL  V.  HART  et  aL    (No.  18,377.) 
(St  Louis  Court  of  Appeals.    Missouri.  April 
7,  1014.  Bebearing  Denied  April  24,  19140 

1.  Pleading  d  98^— Airswaa— Ihconsibtint 

DEnNSKS. 

Id  an  action  for  trespass,  there  was  noth- 
ing inconsistent  In  joining  with  a  general  denial 
defenses  of  a  license  from  plaintiff  and  an  entry 
by  virtue  of  lawful  condemnation. 

[Ed.  Note—For  other  cases,  see  Pleading^ 
Cent.  Dig.  IS  180,  190;  Dec.  Dig.  1  93.*J 

2,  TsESPAsa  (^  44*)— Evidence. 

In  an  actios  for  trespassing  on  plaintiff's 
land  and  conatructiug  a  sewer,  where  defend- 
ants pleaded  a  general  denial,  farther  defenses 
that  the  sewer  was  laid  with  plaintiff's  consent 
and  on  a  ~rigfat  of  way  condemned  for  sewer 
pnrjHMes  did  not  shift  the  burden  of  proof,  or 
relieve  plaintiff  of  the  burden  of  proving  that 
all  tbe  defendants  participated  in  the  trespan. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent  Dig.  H  112-llQ ;  Dec.  Dig.  f  44.*] 

8.  Trespass  (S  31*)— Pebsons  Liable. 

Where  parties  are  present  or  assist  in  the 
oommisrioD  of  a  trespass,  all  who  participate 
therein  are  liable  either  jointly  or  sevraally. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
CenL  Dig.  I  70;  Dec.  Dig.  {  31.*1 

4.  Tbespms  (I  46*)— SumCIBNOT  OF  Evi* 
DSNCB— Ownership. 

In  an  action  by  a  husband  and  wife  for 
trespass,  evidence  AeU  InsnfficieBt  to  show  tli^ 
the  wife  bad  an^  interest  in  the  property  as  ten- 
ant by  tbe  entirety  or  otherwise;  and  bence 
the  husband's  written  consent  to  the  defendant's 
acts  was  admissible  though  not  signed  by  the 
wife. 

[Ed.  Note.— For  other  cases,  see  Trenuss, 
Cent.  Dig.  §{  123-127 ;  Dec.  Dig.  S  46.*] 

5.  Husband  and  Wife  (i  14*)— Tenancy  by 
Entibett— GoNTRAcra  with  Tuibd  Peb- 
sons. 

A  husband  oould  grant  a  licenae  or  permis- 
sion to  lay  a  sewer  on  land  owned  by  him  and 
his  wife  by  the  entireties^  which  was  good  as 
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asaiDflt  both  dnrinc  tiidr  joint  Utob,  and  ab- 
8MQte  as  againat  the  fauflband  if  be  anrriTed. 

(Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |{  71-86,  88,  88;  Dec.  Dig. 
I  14.»1 

e.  TBBSPAeS  (i  45*}— AononS— ADUI88XBILITT 
or  EVZDBHCB. 

In  an  action  for  treq>a88lng  on  plaintiffs' 
land  and  laying  a  sewer,  in  whidi  defendants 
pleaded  plaintiffs'  permisaios  and  a  condemna- 
tion of  the  land,  city  records  relating  to  the 
construction  of  the  sewer  and  the  cond eninati on 
of  the  land  were  properly  admitted. 

[Ed.  Note.— For  other  cases,  see  TrespaM, 
Cent.  Dig.  St  116-122;  Dee.  Dig.  |  4S.*] 

7.  Trial  ({  253«)— iNSTBUonoirs— Iowobimo 
Defenses. 

Id  an  action  for  trespasa,  an  Instruction 
that  if  defendants  entered  on  plaintiffs'  prem- 
ises and  laid  a  sewer  without  rendering  plain- 
tiffs adequate  compensation,  and  If  the  aewer 
was  constmcted  and  then  running,  the  jur; 
should  take  into  account  the  way  in  which  it 
ran  and  that  it  created  an  easement,  and,  in  ar- 
riving at  its  verdict,  take  into  account  the  dam- 
ages to  the  lots  for  building  purposes,  and.  If 
the  total  building  valtte  vmb  taken  away,  fix 
audi  damages  as  they  believed  were  reasonable 
compensation,  was  properly  refused,  as  it  pur- 
ported to  cover  the  whole  case,  and  ignored  the 
usues  nesented  by  the  Readings  and  the  evl- 
dence  that  the  entry  and  construction  of  the 
sewer  were  either  under  a  valid  ordinance  of 
condemnation  or  by  plaintiffs'  permission. 

[Ed.  Note,— For  other  cases,  see  Trial,  Cent 
Dig.  H  618-028;  Dec  Digri  253.*] 

8.  Tkial  Q  260*)— AonoHS— Instbuctions. 

In  an  action  against  a  city  and  others  for 
trespassing  on  plaintiffs'  premises  and  construct- 
ing a  sewer,  an  instruction  that  the  action  was 
against  three  defendants,  charging  a  joint  tres- 

SasB,  and  that  the  answer  was  that  the  city 
uly  condemned  a  right  of  way  for  the  sewer, 
and  that,  if  a  trespass  was  ewunltted.  all  who 
enconras^d,  advised,  or  aairisted  in  the  tresjpass 
at  the  ume  the  act  was  committed  were  Ruil^> 
whether  they  were  present  or  not  was  properly 
refused,  where  the  court  had  properly  charged 
tiiiat  there  was  no  evidence  against  the  city  and 
one  of  the  other  defendants. 

Bd.  Note.— For  otiier  eases,  see  Tri^  Gent 
E.H  661-659;  Dec  Dig.  |  260.*] 

9.  Trial  (|  268*)— iKSTBtronoNS  — Ionobino 

Such  instruction  was  also  properly  refus- 
ed, because  it  omitted  the  defense  that  the  entry 
and  construction  of  the  sewer  were  with  plain- 
tiffs' permis^on,  raised  by  the  pleadings  and 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  613-623;  Dec.  Dig.  S  253.*] 

10.  Appeal  awd  Ebbob  (S  1033*)— Habmless 
Ebbob— Ebbobs  Favobable  to  Appellant. 

In  an  action  against  a  city  and  others  for 
constractiag  a  sewer  on  plaintiffs*  premises,  in 
which  defendants  pleaded  the  condemoation  of 
a  right  of  way,  the  refusal  of  an  instruction  that 
the  burden  of  proving  condemnation  was  on 
plaintiff  was  not  ground  for  reversing  a  jadg- 
ment  for  defendants. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  If  4052-«)62;  Dec  Dig.  I 
1038.*] 

11.  TBESPAa«(STO*)— AonoNs— Inbtbuctions. 
In  an  action  for  trespassing  on  plaintiffs' 

property  and  constructing  a  sewer,  In  which 
defendants  pleaded  plaintiffi^  consent  to  the  con- 
strudioD  of  ttie  sewer  and  the  eondemoaticA 
of  a  right  of  way,  and  tbtn  was  evidence  to 
support  such  allegBfiona,  an  Instmction  that 


if  phiintiffs  were  tn  posMsdon  of  ttt  prem- 
ises, and  if  witboat  UM  eonaent  of  pUintUFs, 
or  either  of  tbem,  defendanta  cotand  thereon 
and  excavated  a  trench  and  laid  a  Kwer  pipe, 
to  find  for  plaintiffs,  and  in  arriving  at  the 
damages  to  take  into  account  the  duninutioD 
in  value  by  reason  of  the  laying  and  constmc- 
tion  of  the  sewer,  was  mora  favorable  to  plain- 
tiffs than  they  were  entitled  to»  and  could  not 
be  complained  of  by  tiiem. 

[E!d.  Note.— For  other  caaea,  see  Trespass, 
Cent  Dig.  If  161,  152;  DMTDig.  |  68.*] 
12.  TBBSPAn  (I  68*)  — AonoHfl— Immiro- 

TI0H8. 

In  an  action  for  trespass,  where  the  ooorfe 
had  properly  diarged  that  uere  was  no  evi- 
dence against  two  of  the  defendants,  an  InstmC' 
tion  to  find  for  plaintiff  under  certain  circum- 
stances properly  directed  that  such  Sndinff 
should  be  gainst  the  third  defendant  alone. 

[Ed.  Note.— For  other  eaaea,  see  Trespaaa, 
Cent  Dig.  H  151,  152 ;  DecT  Dig.  |  68.*! 

Error  to  Circuit  Court,  St  Louis  Comity ; 
G.  H.  Wurdeman,  Judge. 

Action  by  Mathlas  Ewen  and  others  against 
Edward  S.  Hart  and  others.  Judgmwt  for 
defendants,  and  plalntills  bring  error.  At- 
Armed. 

Eugene  Hale,  of  St  Lonia,  tor  plaintlfCs  Id 
error.  8.  D.  Hodgdon,  of  Olayton,  and  B.  G. 
Curtis,  of  St  Loola,  for  deffenJante  In  er- 
ror. 


REYNOLDS,  P.  J.  TMh  Is  an  action  by 
plaintiffs,  who  state  in  their  petition  that 
they  were  "lawfully  possessed  of  and  In  pos- 
session of  certain  real  estate,  consisting  of 
three  lots  In  Tuxedo  Park  In  the  dty  of 
Webster  Groves,  and  tliat  defendants,  on  the 
day  named,  with  force  and  arms,  entered 
upon  the  premises  of  plaintiffs  and  dog  and 
excavated  for  the  laying  off,  and  did  lay,  a 
sewer,  or  sewers,  diagonally  across  the  prem- 
ises, contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided;  that  by  rea- 
son of  the  excavation  and  laying  of  the  sew- 
er or  sewers,  the  premises  have  been  made 
totally  unfit  for  building  purposes,  and  plain- 
tiffs have  been  damaged  In  the  sum  of  $1,- 
500.  They  ask  judgment  "for  treble  damages 
as  were  occasioned  by  the  acta  of  defsnOanta* 
together  with  costs." 

The  abstract  sets  out  that  the  defendants, 
"further  answering,"  aver  that  the  sewer 
was  laid  along  a  natural  water  course,  with 
the  consent  of  plaintiffs  and  on  a  right  of 
way  condemned  by  the  dty  of  Webster 
Groves  for  sewer  purposes.  It  appears  by 
the  briefs  and  statements  of  counsel  that  tbe 
answer  also  contained  a  general  denlaL 

Tbe  reply  filed  was  a  general  denlaL  Ttve 
cause  went  to  trial  before  the  court  and  a 
jury  and  resulted  in  a  verdict  In  favor  of 
defendants.  FlUng  a  motion  for  new  trial 
and  excepting  to  that  being  overruled,  plain- 
tiffs sued  out  a  writ  of  error  from  this 
court 

There  are  dght  points  made  In  svi^rt  of 
the  contention  tbat  tbe  actl<»i  of  the  ctr- 


*For  oUter  eases  see  same  t^o  sad  seeUaa  NUMBER  In  I>m.  XMb.  4  Am.  Dtf.  Ker-Ma  Sertis  *  Bep**  I>disw 
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cdt  conzt  rikoald  be  reversed  and  tbe  cause 
remanded. 

[M]  Tbe  first  Is,  that  tbe  oonrt  erred  In 
8Q staining  a  donarrer  of  defendants,  the  city 
of  Webster  droves  and  Hart,  at  the  close  of 
plaintiffs^  ease  In  chief.  In  support  of  this 
contention  It  Is  oi^ed  that  the  general  de- 
nial Is  overcome  by  a  snbseqnent  confession 
aad  avoidance,  and  that  as  the  evldmce 
Bbowed  that  these  two  def»dants  were  pres- 
ent from  time  to  tiioe  In  superintending  and 
enconrai^bc  the  work,  they  were  Joint  tres- 
passers. The  first  of  these  propofdtlonB  can- 
not be  sustained.  There  Is  nothing  Incon- 
sistent In  jcdnlng  wttb  the  denial  of  having 
committed  a  trespass,  an  avermoit  of  facta 
vhich.  If  tme.  as  for  Instance,  a  license  or 
t  lawful  condemnation,  controverts  the  aver- 
ment of  no  trespaaa.  Nor  did  these  denials 
shift  tbe  burden  of  pnot.  As  to  the  second 
proposition  above.  It  la  trae  tbat  «^ere  par- 
ties are  present  or  assist  In  the  commlsslcuL 
of  a  trespass,  all  who  participate  in  it  are 
liable,  either  }(dntly  or  severally,  but  in  the 
case  at  bar  when  plalutltCs  dosed  in  <ibiet 
Uiere  was  a  total  failure  of  evidence  con- 
necting dther  tbe  city  of  Wet»ter  Groves 
or  defendant  Hart  with  any  trespass  upon 
tbis  property,  so  that  the  demnrrer  to  the 
erldence,  so  far  as  they  were  concerned  and 
as  tbe  evidence  then  stood,  was  properly  sns- 
taioed. 

[4,  B)  The  second  point  made  is  that  the 
conrt  erred  In  tbe  admission  of  defendants* 
ISxblblt  "No.  1,"  in  evidence,  for  the  reason, 
as  It  la  alleged  that  one  of  the  plaintiffs  In 
&e  case,  Mrs.  Kate  Ewen,  Is  not  shown, 
either  by  this  exhibit  or  by  any  other  evi- 
dence to  have  been  connected  with  that 
paper  or  assented  to  its  execution.  This  Ex- 
hibit "No.  1"  referred  to,  Is  a  communica- 
tion addressed  to  Mr.  Hart,  the  mayor  of  the 
dty  of  Webster  Groves  by  Mr.  McMabon,  the 
contractor  for  the  construction  of  the  sewer, 
In  which  Mr.  McMahon  sets  out  that  bis  con- 
tract calls  for  the  placing  of  the  ground  over 
the  (Utehes  In  which  the  sewers  are  laid  In  as 
good  condition  as  before  work  was  begun, 
and  tliat  "in  regard  to  the  laying  of  the  sew- 
ers throagh  the  properties  of  J.  C.  Davlaon 
ana  M.  Bwen  In  'Block  18'-— I  will  remove  all 
Bpanis  (spalls)  from  premises,  level  all  ditch- 
es, and  repair  all  damage  caused  to  fences 
or  property,  Including  the  replacing  of  any 
frnit  trees  that  may  be  damaged  by  the  work 
or  workmen,  to  the  satisfaction  of  yourself 
and  the  sewer  commissioner."  Below  this 
was  a  note  addressed  to  Messrs.  J.  D.  Davl- 
BOQ  and  M.  Ewen,  signed  by  the  mayor,  In 
which  he  writes:  "I  think  this  statement 
shonld  be  satisfactory  to  you  both  and  should 
remove  any  prejudice  against  the  sewer  work 
being  done."  Cta  the  other  side  of  this  paper 
was  written  after  the  date:  '"This  agree- 
Bwnt  Is  satisfactory  to  me,"  and  this  Is 
■Igned  by  Messrs.  J.  D.  Davison  and  M.  Ewen. 

It  was  in  evidence  that  there  waa  a  oon- 


troversy  betwem  tb9  city  authorities  and 
the  owners  of  lota  In  this  block  about  the 
construction  of  this  sewer  through  their 
premises  and  at  a  ccmferaice  between  the 
parties,  at  which  plaintiff  M««tww«f  Ewen  was 
{vesent,  the  above  agreement  was  signed. 

The  objection  on  the  part  of  learned  coun- 
sel for  lAalntlfls  In  error  to  the  reception  of 
this  In  evidence,  and  to  Its  probative  value, 
Is  that  the  plaintiff,  Mrs.  Kate  Ewen,  had 
not  rigned  It  It  la  stated  in  the  abstract  that 
plaintiffs^  husband  and  wife,  "through  deeds 
vesting  title  by  entirety  in  both  plalntUb"  to 
the  lota  had  instituted  this  aolt  and  It  la  al- 
leged, In  the  statement  and  ai^nniMit  of 
counsd  for  plaintiffs,  that  this  had  been 
proved.  We  are  comp«lled  to  aaj,  on  a  very 
car^nl  reading  of  the  teotlmony  as  abstract- 
ed by  ttiat  learned  oounaei,  that  there  is 
nothing  whatever  in  the  testlinoiv  to  snstain 
this  contention.  The  nearest  apinoadi  to  it 
occurs  in  the  testimony  of  the  plaintiff,  Mr. 
Ewen,  who,  under  direct  examination,  stated 
be  was  61  years  oiA;  lived  In  W^Mster 
OrovM ;  bad  lived  there  over  four  yMrs,  and 
he  then  niys:  "We  own  four  lota  In  Tnzedo 
Boulerard,  and  two  lote  on  Clara  Avenue, — 
lots  29,  80  and  31«  situate  in  blo<jk  No.  18."  . 
That  Is  no  proof  of  title  in  himself  and  wife 
and  is  Ute  only  testlmmiy  in  the  whole  rec- 
ord where  the  word  "we"  occurs,  with  ref- 
erence to  tile  ownership  of  the  lota.  It  is 
not  even  alleged  14^  the  petition,  or  In  evi- 
dence, that  plalntiffa  were  husband  and  vtfie, 
so  that  who  '*we^'  refers  to  is  a  matter  of  * 
mere  guess  and  conjecture.  Moreover  In  the 
examination  of  witnesses,  these  lota  were 
continually  r^erred  to  as  Oie  "Ma  of  Hr. 
Ewen.**  Mrs.  Ewen  was  a  witness  bat  was 
not  asked  if  she  was  the  wife  of  plaintiff 
Ewen ;  did  not  testify  to  that  effect  and  made 
no  statement  whatever  In  regard  to  owner- 
ship; did  not  refer  in  any  way  to  the  prop- 
erty as  property  In  which  she  waa  Interested. 
All  that  her  testimony  amounte  to  Is  that 
she  had  never  signed  this  paper  or  consented 
-to  the  construction  of  this  sewer.  Counsel 
for  plaintiffs  himself,  in  rebuttal  and  In  ex- 
amination of  a  witiie8.s,  Davison,  asked  him 
to  tell  the  court  and  Jury  If  he  was  acquaint- 
ed with  the  lay  of  the  land  there  "of  Mr. 
Ewen's  property."  Further  examining  this 
same  witness,  that  counsel  asked  him  to 
look  at  tbe  paper  which  was  before  him  and 
to  tell  the  court  whether  or  not  he  had  ever 
discussed  with  a  Mr.  Jarvis  "the  lots  of  Mr. 
Ewen  Individually."  The  witness  asked  If 
he  meant  of  Mr.  Ewen,  and  counsel  said, 
"Well,  the  general  property."  Counsel  then 
asked  that  witness:  "What  is  the  valuation 
of  Mr.  Ewen's  property?"  This  same  line  of 
Inquiry  on  the  part  of  counsel  himself  ap- 
pears all  through  the  testimony,  so  that  there 
Is  absolutely  no  evidence  whatever  in  the 
case  that  plaintiff  Kate  Ewen  had  any  In- 
terest whatever  In  this  property.  Whether 
this  paper  which  was  offered  and  read  In 
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erldrace  had  bMn  rigded  hj  Mrs.  Swen,  or 
wbetber  sbe  had  conMnted  to  ttae  constrac- 
tlott  of  tue  aewer  tlinni^  tbe  property,  la 
entirely  immaterial,  aa  far  as  tbe  evidence  of 
any  title  In  ber  la  eonoemed. 

Ovw  and  abore  tbla,  taoweTer,  that  erl- 
denoe  of  consent  or  permit,  slfmed  by  Mr. 
Ewen  alone  la  good  and  admlaalble  aa 
against  both  plaintlffa.  ABsnming,  as  stated 
by  the  learned  ooansel  for  plaintiffs,  that 
the  title  to  tbeae  lota  waa  in  tbe  plalnttfls, 
husband  and  vife,  as  an  estate  In  Mitlrely. 
It  does  not  follow  that  tills  llcraae  or  permit, 
which  the  husband  undoubtedly  gave  to  the 
contractor  here  (UcUahoiO  to  oiter  upon  the 
land  and  constmet  the  aewer,  Is  void  as 
against  the  husband  or  wlf^  because  not 
signed  by  the  vtlte.  Nor  Is  It  true  that  It  was 
'necessary  for  the  wife  to  Join  her  husband 
In  fbat  license.  "At  common  law  tbe  right 
to  the  possession  and  control  of  tbe  joint 
estate  daring  the  lives  of  the  husband  and 
wife  la  In  the  husband,  the  same  as  when 
the  wife  Is  s^  aeHed;  and  this  right  of  the 
husband  la  not  affected  by  statutes  enabling 
married  women  to  bold  and  dispose  of  their 
property  aa  it  sole,  unless  expressly  so  stat- 
ed; but  he  cannot  defeat  tbe  rl^t  of  tbe 
wife  in  tbe  estate  on  surrlving  him."  8 
Kerr  on  Real  Property  (Bd.  1895)  sec.  1976. 

In  a  very  careful  and  thoroi^h  considera- 
tion of  this  guestlOD,  our  Supreme  Court, 
speaking  through  Judge  Sherwood,  In  Hall 
V.  Stephens,  65  Mo.  670, 'commencing  at  page 
676  (27  Am.  Bep.  302),  after  stating  that 
"husband  and  wife,  at  conunon  law,  to  whom 
a  grant  or  devise  waa  made,  took  per  tout 
et  non  per  my,  and  tiie  survivor  took  tbe 
whole,"  has  said:  "Our  statute  has  wrought 
no  diauge  In  this  particular,  as  has  been 
expressly  and  repeatedly  adjudged.  Gibson 
V.  Zimmerman,  12  Mo.  S85  [61  Am.  Dec  168]; 
Gamer  v.  Jones,  62  Mo.  68;  Shroyer  v.  Mick- 
eU,  55  Mo.  264."  This  Is  reiterated  by  our 
Supreme  Court  In  Frost  v.  Frost,  200  Mo. 
474,  98  S.  W.  527,  118  Am.  St  Rep.  689, 
where  Judge  Valliant,  delivering  the  oplnloo 
of  tbe  court,  referring  to  Hall  v.  Stephens, 
supra,  and  First  National  Bank  of  Platta- 
burg  V.  Fry,  168  Mo.  492,  68  3.  W.  348.  holds 
that  the  common  law  doctrine  of  estates  in 
entirety  la  the  law  tn  this  state.  In  Frost 
V.  Frost,  supra,  it  la  said  (200  Mo.  loc.  clt 
481,  98  S.  W.  528,  118  Am.  St  Rep.  689): 
"Modern  legislation  has  done  much  to  de- 
stroy the  unity  of  husband  and  wife,  yet  in 
spite  of  such  legislation  it  has  been  held  in 
this  state  and  elsewhere  that  estates  in  en- 
tirety remain  as  at  common  law."  So  that 
the  husband  undoubtedly  had  a  right  to 
grant  this  license  or  permission  to  make 
this  entry  and  it  is  certainly  good  as  against 
both  husband  and  wife  during  their  Joint 
lives;  if  the  wife  should  die  before  her  hus- 
band, it  Is  absolute  as  against  the  hnsband. 

The  defendant  McMahon,  entering  upon 
the  premises  and  constructing  the  sewer  un- 
der the  sanction  of  the  husband,  if  he  did  so. 


cannot  be  held  to  be  a  trespaaaa  and  Oiat 
applies  to  tbe  other  defendants,  even  aaaniD- 
ing  that  there  was  evidence  that  tiiey  en- 
twed  upon  the  lots. 

[I]  The  third,  fourth  and'  fifth  assign- 
ments are  to  the  introduction  in  evidence  of 
certain  records  of  the  city  of  Wdtster  Groves, 
relating  to  the  construction  of  this  sewer 
and  cMidemnation  of  the  land  through  which 
It  was  passed.  We  see  no  error  In  the  action 
of  the  court  in  admitting  these  records  In 
evidence. 

[7]  The  sixth  point  made  is  that  the  oonrt 
erred  In  refusing  three  Instructtons  asked  by 
plaintiffs.  The  first,  in  snbstance,  nndertocA 
toteU  thejnrythatif  it bdleved that  defend- 
ants Jointly  or  severally  entered  npra  the 
premlsea  of  idalntUlb  in  the  montii  of  Mardi, 
lS08t  and  escavated  and  laid  a  sewer  diago- 
nally through  the  lots  in  qnestton  without 
rendering  plain  tiffs  adequate  compensation 
thoefor,  and  that  if  the  Jury  further  bdlev- 
ed  from  tbe  evidence  that  the  sewers  are 
now  constructed  and  running  thronj^  tbe 
lots,  tbe  Jury  should  take  into  account  the 
way  In  whl<^  the  sewer  runs  and  the  fact 
that  It  creates  an  easement  of  tbe  dty  of 
Webster  Groves  in  the  lots,  and  that  In  ar- 
riving at  its  verdict  the  Jury  will  take  into 
account  the  fact  that  the  lots  are  damaged 
for  building  purposes  and  give  due  oonsid- 
oration  to  the  Uuct  as  to  whether  or  not  tbe 
lots  can  be  uaed  for  building  purposes,  and  if 
the  Jury  found  that  the  total  building  value 
is  token  away  by  tbe  sewer  and  easement 
running  through  them,  the  Jury  will  fix  the 
damages  at  mdi  value  as  it  may  believe  is 
rrasonable  compensation  for  the  injuries. 
This  instruction  purports  to  cover  the  whole 
case  and  is  defective  for  many  reasons,  main- 
ly In  that  It  entirely  leaves  out  of  view  the 
Issues  presented  by  the  pleadings  and  evi- 
dence that  the  entry  upon  the  land  and  con- 
struction of  tbe  sewer  was  under  either  a 
valid  ordinance  of  condemnation  or  by  per- 
mission of  the  plaintiff. 

[I,  I]  The  court  was  asked  by  the  second 
instruction  to  direct  tbe  Jury,  "that  this  Is 
an  action  against  three  defendants,  charg- 
ing a  Joint  trespass  on  the  real  estote  of  the 
plaintiffs,  and  that  the  defendants'  answer  Is 
that  the  defendant,  ttae  City  of  Webster 
Groves,  duly  condemned  the  right  of  way 
for  the  sewer  described  in  plaintiff^  peti- 
tion, and  defendants  answer  that  as  a  de- 
fense the  property  was  duly  condemned,  if 
it  appears  that  a  trespass  has  been  commit- 
ted, that  alt  who  encouraged,  advised,  or  as- 
sisted in  the  trespass  at  the  time  the  act  waa 
committed  are  guilty,  whether  they  were 
present  or  not" 

As  the  court  had  already  instructed  that 
there  was  no  evidence  against  the  city  and 
Mr.  Hart,  the  Mayor,  this  instruction  could 
not  be  given ;  moreover,  it  omits  tbe  defeDsi 
of  permission, 

[103  The  third  instruction  asked  by  plain- 
tifla  waa  to  tlw  effect  that  the  burden  ot 
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I«OTlii|;  oondemnatlon  was  on  plaintiff.  We 
see  no  reversible  error  In  tbe  ritual  of  this 
instracthm.  As  touching  all  the  Instrnctlons 
asked  by  plaintiff  and  refused,  we  see  no  er- 


ror to  the  prejudice  of  appellant   The  cas^  ed  refiects  his  own  judgmeot 


was  fairly  submitted  to  the  Jury. 

The  seventh  point  Is  that  the  court  commit- 
ted error  In  glrlng  Instructions  numbered  2 
and  4  at  the  Instance  of  defendants.  We 
find  no  error  In  these  lostmctions.  They  were 
correct  statements  of  the  law,  warranted 
the  facts  In  the  case. 

[11,12]  The  final  point  made  la  that  the 
instruction  given  by  the  court  of  its  own 
motion  la  erroneous.  That  instruction  told 
the  Jury  that  If  It  belloTed  from  the  evidence 
that  before  and  at  the  time  of  the  construc- 
tion of  the  sewer  across  the  premises,  plain- 
tiffs were  in  actual,  peaceable  possession  of 
the  lota  described,  and  that  without  the  con- 
sent of  plaintiffs  or  either  of  them,  defend- 
ants entered  upon  their  premises  and  exca- 
vated a  trench  or  trenches  and  laid  a  sewer 
pipe  diagonally  through  the  lots,  they  should 
find  for  plaintiffs  and  against  the  defendant 
John  J.  McMahon,  and  that  in  arriving  at 
the  damages,  if  any,  sustained  by  plalntUfs 
th^  would  take  into  account  the  diminution 
of  value,  if  any,  by  reason  ot  the  laying  and 
oonstmctlon  of  such  sewer. 

If  anybody  can  complain  of  this  instruc- 
tion It  is  McMahon,  the  d^endant  in  error. 
As  Mr.  McMahon  was  the  only  defendant 
left  in  the  case,  tt  was  proper,  In  directing  a 
finding  for  plaintiffs,  to  direct  It  to  be  made 
against  McMahon  alone.  Surely  this  In- 
itructlon,  given  by  the  court  at  Its  own  mo- 
tion,  was  very  favorable  to  plaintiffs,  more 
SD  than  they  were  entitled  to  have.  Cer- 
tainly tbey  are  In  no  condition  to  complain 
of  It 

The  verdict  In  the  case  is  supported  by 
substantial  evidence.  Even  If  all  the  teatl- 
OK>ny  as  to  the  condemnation  of  the  right  of 
way  Is  exduded,  the  evidence  as  to  entry 
having  be^  made  and  the  work  having  been 
done  under  the  permission  of  Mr.  Bwen  Is 
certainly  strong  and  substantial.  If  not  con- 
dnslv^  and  snffidcxit.  If  believed  by  the 
Jury,  to  support  the  verdict 

We  find  no  reversible  error  to  tlie  iffejodloe 
of  plaintiffs  and  the  Judgment  of  the  dr^ 
enit  oonrt  Is  affirmed. 

XORTOm   and  ALLEN,  JJ.,  concur. 


of  a  street  improTement,  as  reqnlred  by  Rev. 
St  1909,  I  9407,  may  consult  an  engineer  and 
adopt  OS  bl>  own  an  estimate  prepared  wholly 
or  in  part  by  the  eDgineer,  provided  he  gives 
the  matter  such  attention  that  the  estimate  fil- 


GRATZ  et  aL  V.  CITY  OF  KIREWOOD  et  aL 

(No.  is,a5a) 

(8t  Louis  Court  of  Appeals.   Missouri.  April 
7,  1914.    Rehearing  Denied 
April  24,  1911.) 

L  MumaiPAi.  CoBPOBApoNS  li  296*)— Street 
iHFBOvxifEHTS—EsKnuTis— Right  to  Con- 
sult BNOimfB. 

The  mayor  of  a  dty,  when  acting  as  the 
officer  to  make  and  file  an  estimate  of  the  cost  i  2S4.*] 


[Ed.  Note. — For  other  cases,  see  Munidl?al 
Corporations,  Cent  Dig.  H  792-795:  Dec  Wg. 
{  296.  •] 

2.  EVIDERCK  (8  83*)  —  PrESUMPTIOWS  —  FBE- 
VOBMANCE  OF  OFFICIAL  X)DTT. 

In  the  absence  of  evidence  to  the  contrary, 
it  will  be  presumed  that  the  mayor  of  a  dty, 
who  consolted  an  engineer  when  making  eso- 
mates  for  a  street  improvement,  satisfied  him- 
self of  the  correctness  of  the  estimate  prepared 
by  the  engineer,  bo  that  it  reflected  bis  own 
judgment 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  105;  Dec.  Dig.  |  83.*] 

3.  Municipal  Cobpoeations  (i  296*)— Stbbbt 

IMPBOVEUENTB  —  ESUlUm  —  OiTICKBS  BR- 

TiTLBD  TO  Make. 

Where  a  city  has  no  dty  engineer,  the 
mayor,  though  not  an  engineer,  may  be  des- 
ignated by  toe  council  as  the  officer  to  make 
estimates  of  the  cost  of  street  improTementa, 
within  Rev.  St  1909,  S  9407,  providing  that 
estimates  shall  be  made  by  the  "city  engineer 
or  other  proper  officer." 

[Ed.  Note.— For  other  cases,  see  Munldpal 
CogM>rationB,  Ceat  Dig.  ||  782-705;  Dec.  Dig. 

4.  Municipai,  Coepokations  (S  340*)— Stbeit 
Impbovbuents  —  EsTncATEs  or  Cost  —  Oon- 
teacts— Validitt. 

A  contract  for  a  street  improvement  ex- 

ftressly  made  a  part  thereof  ordinances  provid- 
ng  that  the  work  should  be  paid  for  at  the 
contract  price,  but  in  no  event  in  excess  of  the 
preliminary  estimates,  and  required  the  con- 
tractor to  do  the  work  at  the  price  bid.  The 
bid  merely  stated  the  price  per  unit  at  which 
the  contractor  proposed  to  oo  the  work,  and 
did  not  refer  to  the  amount  of  the  various 
items,  nor  state  the  total  euin.  Held,  that  the 
contract  was  not  invalid,  as  fixing  a  contract 
price  in  excess  of  the  estiaiate  in  violation  of 
Kev.  St.  1909,  fi  9407,  providing  that  no  con- 
tract shall  be  entered  into  for  a  price  exceed- 
ing the  estimate,  thongh  the  contract  fixed  tlie 
price  per  anit  for  one  Item  in  excess  of  that 
of  the  estimate,  where  the  prices  of  some  of  the 
remaining  items  were  less  than  the  estimate. 

[Ed.  Note. — For  other  cases,  see  Munldpal 
Corporations,  Cent  Dig.  |  869;  Dee.  Dig.  | 
S40.*J 

6.  MUNICIFAr  Coepoeations  <|  804*)— Stbeei 
Iupboveuents—Oeimna  NOES— Validitt. 
A  provi^on,  in  a  street  improvement  ordi- 
nance providing  for  plans  and  spedfications, 
that  a  committee  of  the  council  may  make  alter- 
ations in  the  grade,  plan,  or  dimensioos  of  the 
work,  either  before  or  after  its  commencemeot, 
Is  invalid,  becaase  violative  of  the  statute,  as 
attempting  to  authorize  changes  after  the  adop- 
tioa  of  plans  and  spedfications  and  the  giving 
of  public  notice  of  them,  and  after  the  letting 
of  the  contract 

[Ed.  Note. — For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  f|  811-816;  Dec.  Dig. 
t  804.*] 

6.  MUHIOIFAI.  GOBPOBATIONS  ({  284*)  —  AU- 
TUOBITT  OF  OiTT  COUKCIL— DKLBQAHOH  OF 
FOWBE. 

The  provision  is  also  Invalid  as  an  attempt 
by  the  council  to  delegate  to  a  committee  pow- 
er conferred  on  It  by  statute. 

[Ed.  Note. — For  other  cases,  see  Muuidpal 
Corporations,  Cent  Dig.  |  756;   Dec.  Dig.  f 
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7.  MCNIOXPAI,  OOKPOBATIOirS  ({  303*>— SHEBT 
IlfPBOTBHENTS  —  OBMHANOES— CONTaAOTS 
— INTAUDITT  IN  PABI^BfFBOT. 

The  invalidity  of  the  provision  in  a  street 
Improvement  ordinance,  embodied  in  the  con* 
tract  for  the  work,  that  a  committee  of  the 
conndl  may  alter  the  plans  and  spedficationB 
-either  before  or  after  tiie  commencement  of 
the  work,  doea  not  invalidate  the  entire  ordi- 
nance or  the  contract,  on  the  ground  that  the 
provision  operated  to  deter  contractors  from 
biddins  becaase  of  the  reserved  right  of  the 
-cit;  by  the  committee  to  make  alterations  in 
the  work,  so  as  to  render  the  extent  and  char- 
acter thereof  indefinite  and  uncertain,  for  tt 
must  be  presumed  that  bidders  were  not  Igno- 
rant of  the  invalidity  of  the  provision. 

[Ed.  Note.— For  other  cases,  see  Moniclpal 
Corporations,  Cent.  IMg.  H  80&-«10,  821;  Dec. 
Dig.  §  303.»] 

8.  Mdnicipal  Cobpobations  (5  3B9*>— Street 

IMPBOVEMBNTS  —  PEOCBEDINGS —  BTATDTOBT 

COIIFLIANCB. 

The  role  that  the  mandatory  provisions  of 
the  statnte  governing  street  improvements  and 
the  issuance  of  special  tax  bills  to  paj  therefor 
mast  be  fully  complied  vrith  does  not  permit 
the  raising  of  objections  of  a  purely  technical 
character,  where  the  contractor  did  the  work 
in  good  faith,  and  where  the  substantial  righte 
of  the  citizens  were  fully  safeguarded. 

[Ed.  Note^For  other  casM,  Me  HunicipaL 
Corporaticma.  Gent.  Dig.  |  891;  Dec  Dig.  | 
859.*] 

Appeal  from  Circuit  Court,  St  LohIb  (boun- 
ty ;  John  W.  McSlhlnney  and  G.  A.  Wurde- 
man,  Judges. 

Action  by  Laura  C  Gratz,  rerlTed  after 
her  death  in  the  names  of  Anderson  Grats 
and  others,  her  devlaees,  against  the  City  of 
KIrkwood  and  others.  From  a  Judgment  for 
defendants,  plaintiffs  appeal.  Affirmed. 

Davis  Biggs,  of  St  Louis,  for  appellants. 
Robert  G.  Powell  and  Thos  K.  SUnker,  both 
cf  St  Lonla,  for  respondents. 

ALLEN,  J.  Tbla  Is  a  salt  In  equity  to  can- 
-eel  a  certain  tax  bill  and  remove  the  Cloud 
thereby  cast  npon  the  title  to  appellants* 
property.  The  decree  below  was  for  the  de- 
fendants, and  the  case  Is  here  upon  plalntUftf 
ai^peal.  The  suit  was  begun  by  Laura  G. 
Grates,  the  owner  of  certain  real  property 
fronting  upon  Taylor  arenue,  a  public  street 
in  KIrkwood,  a  dty  of  the  fourth  class.  Dur- 
ing the  peudracy  of  the  suit  plaintiff  depart- 
ed this  life,  and  the  cause  has  been  duly 
revived  in  the  nai^  of  the  devlsea  nnder 
her  will. 

The  tax  bill  in  aaesti<m  was  issued  tvr  a 
special  assessment  lerled  against  appellants' 
property  for  the  improvement  of  said  Taylor 
avenue.  A  resolution  was  duly -i^ssed  by  the 
board  of  aldermen  of  the  dty  of  KIrkwood, 
and  approved  by  the  mayor  of  said  d^,  de- 
claring it  necessary  to  Improve  a  portion  of 
said  Taylor  avenue,  In  the  manner  therein 
spedfled,  and  in  accordance  with  spedflca- 
tions  contained  in  certain  ordinances,  which 
resolution  was  duly  published  according  to 
law;  and  an  ordinance  was  duly  enacted, 
known  as  "Ordinance  No.  754,"  providing 


that  mdi  portion  of  the  above-mentioned 
street  be  so  Improved.  This  ordinance^  among 
other  thhigs,  anOunlMd  and  directed  the 
mayor  to  prqwre  and  iOfli  an  esttmate  of  the 
icost  of  doing  audi  work,  then  bring-  at  sadi 
time  no  one  holding  the  office  of  dty  en- 
gineer, and  farther  v^cavUM  that  an  matters 
connected  with  the  work  should  be  governed 
by  the  genraal  provisions  of  a  goieral  Im- 
provem^t  ordinance  the  dty,  being  Ordi- 
nance Now  fi72,  in  to  far  as  the  same  were  ap- 
plicable^ and  that  the  work  dioald  be  paid 
for  1^  the  Issaanoe  of  qtedal  tax  UUs  In 
accordance  with  the  provistons  of  such  gen- 
eral ordinanoB.  niereu^an  advertiaenfent 
was  duly  made  tax  bids  tor  doing  the  work, 
and  a  preliminary  estimate  of  the  cost  there- 
of was  filed  by  the  mayor.  Ttaereaftor  the 
defendant  contractor^  Hcmry  Winter,  anb- 
miUed  a  bid,  and  at  a  meeting  of  the  board 
of  aldermm  sndi  bid,  bdng  the  only  bid 
filed,  was  accepted,  and  an  ordinance  was  du- 
ly enacted  contracting  with  Wintof  for  doing 
audi  work.  The  latter  ordnance,  among 
other  things,  provided  that  when  the  work 
should  be  folly  completed  In  accordance  with 
Boch  contract  ordinance,  and  duly  accepted, 
the  dty  would  pay  the  contractor  tbeiefor, 
in  accordance  Willi  hia  accepted  bid,  "by  issu- 
ing spedal  tax  MUs  as  provided  In  Ordinance 
No.  S72  and  not  otherwise." 

Before  the  contractor  filed  his  bid  he  re- 
ceived notice  from  plalntUTB  counsel  that 
plaintiff  would  contest  the  validity  of  any 
tax  bill  issued  against  her  pn^erty  for  audi 
Inqprovemoit  of  mM.  TktylOT  avenue;  each 
notifle  not  stating,  however,  any  of  the  mat- 
ten  rdied  upon  as  rendering  such-  tax  bills 
Invalid.  The  above-menttoned  work  was  du- 
ly performed  by  the  contractor,  and  a  final 
estimate  of  the  cost  tiiereof  was  filed  by  the 
then  dty  mglneer.  Theretuxin  the  city  ac- 
cepted  the  work,  and  an  ordinance  was  enact- 
ed levying  a  spedal  aaasasment  upon  the 
proper^  of  plaintiff  and  others  to  pay  Uie 
costs  thereof,  and  providing  for  the  issuing 
of  special  tax  bills  tbereCw. 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts,  In  which  the  aforesaid  resolu- 
tion, spedal  ordinances,  eatimates;  bid,  eta, 
are  fully  set  out  tog^her  with  so  mndi  of 
general  Ordinance  No.  6T2  aa  pertains  to  the 
Issues  herein.  It  Is  nnneoeasary  to  incor- 
porate this  entire  statement  of  facta  into  the 
opinion,  but  we  ((ball  later  refer  to  sndi  fur- 
ther details  thereof  aa  may  be  necessary  to 
the  determination  <it  the  qnestUms  Involved 
In  the  appeal,  In  considering  the  reasmis  org- 
ed  why  the  tax  UU  here  in  qneation  la  elidm- 
ed  to  be  ni^ial  and  vdA. 

[1, 2]  I.  It  la  first  contended  tSiat  the  tax 
bill  is  void  for  the  reason  that  there  was  no 
legal  estimate  of  the  cost  of  said  improve- 
ment as  is  required  by  section  9407,  BO' 
vised  Statutes  1909,  applying  to  dtles  vt  the 
fourth  daas;  The  latter  sectUm  ^ovMea  as 
follom:  **BefOre  the  board  of  aldermen  shall 
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make  any  contract  for  btiildlng  bridges,  side- 
walks, culverts,  or  sewers  or  for  paviDg,  ma- 
cadamiziiig.  cnrblng.  guttering  or  grading 
any  street,  avenue,  alley  or  other  highway,  an 
esthoate  of  the  cost  thereof  shall  be  made  by 
the  dty  engineer  or  other  proper  officer  and 
submitted  to  the  board  of  aldermen,  and  no 
contract  shall  be  entered  Into  for  any  such 
work  or  improTement  for  a  price  exceeding 
such  estimate."  The  estimate  which  was 
filed  conformed  to  Ordinance  No.  672,  above 
mentioned,  tn  that  It  gave  the  estimated 
amoQQts  and  prices  of  the  varlons  items  of 
the  work,  stating  also  the  estimated  total 
cost  thereof.  It  was  signed  by  J.  H.  Knler- 
Im,  Mayor.  In  the  agreed  statement  of  focts 
It  la  stipulated  and  agreed  that  this  esti- 
mate, though  signed  by  the  mayor,  "was  in 
tnUi  and  fact  made  by  one  Jos^b  M.  Wil- 
son, a  private  citizen  and  not  a  proper  offi- 
cer of  said  dty" ;  tliat  said  Wilson  was  an 
cdncated  and  experienced  civil  engineer,  and 
afterwards  became  the  dty  engineer  of  said 
dty;  and  that  *he  was  consulted  by  the 
mayor  before  the  filing  of  said  estimate." 

It  is  contended  that  this  was  a  plain  vio- 
lation of  the  statute,  wholly  tinwarranted, 
and  that  It  renders  the  tax  bill  absolutely 
void.  It  Is  argned,  for  one  thing,  that  the 
&ct  that  the  mayor  rigned  the  estimate  did 
not  make  it  his  estimate,  for  the  reason  that, 
if  he  conid  lawfully  make  It  at  all,  thai  It 
devolved  npon  bim  to  do  so  personally,  ex- 
mlslng  his  own  Judgment  In  the  premises. 
Bat  we  tblnk  it  clear  tliat  if  the  mayor  was 
a  proper  officer  to  make  and  file  the  esti- 
mate,  within  the  meaning  of  the  statnte,  he 
conld  rlghtfnlly  consnlt  a  skilled  engineer 
concerning  the  same,  and  adopt,  as  his  own, 
an  estimate  prepared  wholly  or  In  part  by 
mdi  engineer,  or,  at  any  rate,  that  he  oonld 
do  so,  proTlded  be  gave  the  matter  sucb  at 
tentlon,  and  so  far  Informed  himself  as  to 
tfae  same,  that  the  estimate  filed  may  prop- 
erly be  said  to  reflect  bis  own  Judgment  in 
the  premises,  and  not  alone  that  of  a  private 
hidlvldual,  not  bound  by  the  sanctity  of  an 
oath  of  office.  And  in  the  absence  of  evidence 
to  the  contrary,  it  must  be  presumed  that 
tbe  officer  performed  his  duty  In  this  respect, 
for  sndi  Is  the  presumption  which  obtains  in 
snch  a  case. 

The  case  is  not  like  that  of  Paving  Co,  v. 
O'Brien,  128  Mo.  App.  267,  107  S.  W.  25, 
wbere  the  ordinance  made  it  the  duty  of  the 
dty  engineer  to  prepare  the  plans  dnd  speci- 
fications, but  snch  engineer  accepted  plans 
and  spedflcatlons  made  and  presented  by  one 
of  the  bidders.  It  was  held  that  to  thus  be- 
stow an  advantage  upon  a  favored  bidder 
was  sufficient  in  Itself  to  make  the  act  unlaw- 
ful; but  the  court  further  held  against  the 
validity  of  the  tax  bill,  "on  the  ground  that 
the  engineer  could  not  delegate  the  perform- 
ance of  a  duty  so  important  to  a  private  per- 
son, whether  or  not  such  person  was  inter- 
ested In  the  proposed  Improvemrat  as  a 

iass.w.-2i 


prospective  bidder  or  otberwise."  The  lan- 
guage just  quoted,  however,  we  think  Is  not 
applicable  to  the  facts  of  the  case  before  us, 
for  the  reason  that  it  does  not  here  appear 
that  the  mayor  attempted  to  altogether  dele- 
gate the  performance  of  his  duty  to  a  private 
person,  but  rather  that  he  called  to  his  aid 
a  skilled  and  disinterested  engineer,  who,  it 
Is  to  be  Inferred,  made  the  actual  computa- 
tions, but  with  whom  the  mayor  consulted 
before  filing  the  estimate  which  was  adopted 
as  his  own.  Other  questions  were  involved 
in  Paving  Go.  v.  O'Brien,  supra;  and  on  the 
whole  the  facts  were  there  such  as  to  make 
the  decision,  we  think,  not  persuasive  au- 
thority upon  the  question  under  discussion. 

Neither  is  the  decision  In  Rich  HiU  v.  Don- 
nan,  82  Mo.  Ai^.  386,  here  controlling.  It  is 
there  said:  "In  this  case  an  estimate  was 
made  in  fbe  name  of  tbe  proper  officer  of 
Rich  Hill,  but  it  was  not  made  bim.  He 
delegated  that  duty  to  one  or  two  other  pei^ 
sons.  *  *  *  In  answer  to  a  question 
whether  he  made  an  estimate  be  answered: 
'Mr.  Tedford  did  for  me,  becftuse  I  was  work- 
ing and  probably  away  at  that  time ;  but  if 
anything  came  up  be  was  to  attend  to  it, 
and,  if  my  name  was  put  to  it,  Mr.  Tedford 
or  Mr.  Bird  did  it'  This  was  a  wholly  un- 
warranted proceeding.  Instead  of  an  estimate 
being  made  by  the  officer  designated  by  law, 
we  have  one  gotten  up,  for  angbt  appearing 
to  the  contrary,  by  one  of  two  private  per- 
sons." It  thus  appears  that  In  that  case  the 
estimate  was  in  no  sense  made  by  tbe  officer 
whose  duty  It  was  to  make  it;  that  he  did 
not  sign  it,  nor,  for  aught  that  appears,  liad 
he  anything  wtuttsoever  to  do  with  It.  Man- 
ifestly he  could  not  wholly  delegate  the  per- 
formance of  such  duty,  and  authorize  a  pri- 
vate person  to  sign  bis  name  to  any  estimate 
which  the  latter  might  prepare. 

Neither  is  what  is  said  in  BoonviUe  v. 
Stephens,  95  S.  .W.  314,  of  consequence  here. 
The  language  of  the  opinion  referred  to  by 
appellants'  counsel  was  used  by  the  Kansas 
City  Court  of  Appeals  in  passing  upon  the 
validity  of  an  estimate  made  by  a  city  engi- 
neer, which  merely  stated  "that  the  work 
should  be  done  at  a  cost  not  to  exceed  $1.47 
per  square  yard."  Tbe  latter  court  held  such 
estimate  to  be  Insufficient.  The  cause,  how- 
ever, was  certified  to  the  Supreme  Court  (see 
BoonviUe  V.  Stephens,  238  Mo.  339,  141  S. 
W.  1111),  where  the  decision  of  the  Kansas 
City  Court  of  Appeals  was  reversed ;  the 
Supreme  Court  holding  the  estimate  to  be 
sufficient. 

In  the  instant  case,  not  only  must  the  pre- 
sumption be  Indulged  that  the  mayor  per- 
formed his  duty  with  respect  to  the  estimate 
signed  and  filed  by  him,  but  the  agreement 
contained  in  the  agreed  statement  of  facts 
tends  to  confirm  this,  in  that  it  appears  that 
the  mayor  consulted  with  the  engineer  in 
question  before  filing  the  estimate.  From 
this  it  is  fair  to  condnde  that  the  mayor  sat- 
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Isfled  himself  as  to  the  correctness  of  the  es- 
timate before  he  adopted  and  flied  the  same. 
If  he  did  so,  we  tbhik  that  be  so  far  per- 
formed his  duty  In  the  premises  that  no  error 
can  be  said  to  Inhere  in  the  proceedings  In 
this  respect. 

[I]  It  is  also  earnestly  Insisted  by  learned 
counsel  for  the  appellant  that  the  mayor, 
who  was  not  an  engineer,  was  not  a  "proper 
officer"  to  make  the  estimate,  within  the 
meaning  of  the  statute.  At  this  particular 
time  the  city  of  Kirkwood  had  no  city  engi- 
neer. The  statute  provides  that  such  esti- 
mate shall  be  made  by  the  dty  engineer,  or 
other  proper  officer,  and  It  Is  contended  that 
by  "other  proper  officer"  is  meant  an  officer 
having  special  knowledge  and  skill  with  re- 
spect to  such  matters.  It  Is  true  that  there 
are  opinions  of  the  Kansas  City  Oourt  of  Ap- 
peals which  contain  language  lending  much 
sup[>ort  to  this  contention.  In  Boonville  t. 
Rogers,  125  Mo.  App.,  142,  101  S.  W.  1120, 
the  only  estimate  of  cost  w;as:  "Not  to  ex- 
ceed $300."  It  was  held  that  this  estimate 
was  not  a  compliance  with  the  statute;  the 
court  saying:  "It  was  the  Intention  of  the 
lawmakers  to  protect  the  rights  of  the  prop- 
erty owner,  who  lias  no  voice  in  the  making 
of  such  contracts,  for  which  his  property  Is 
taxed,  from  the  Ignorance  or  Inexperience  of 
the  ordinary  councilman  In  such  matters  and 
from  the  cupidity  of  contractors,  and  in  fur- 
therance of  that  intention  has  required,  be- 
fore any  contract  for  improvements  of  the 
kind  shall  be  made,  an  estimate  of  an  engi- 
neer or  other  proper  officer  of  skill  with  spe- 
cial knowledge  of  such  matters  and  who  are 
thereby  enabled  to  give  information  ap- 
proaching accuracy.  An  engineer  is  supposed 
to  know,  In  the  construction  of  a  sewer,  how 
much  earth  Is  to  be  excavated,  how  much  ma- 
terial it  will  take  to  construct  the  sewer  it- 
self, how  much  dirt  will  have  to  be  returned 
to  the  excavation,  and  all  the  minute  details 
of  the  work ;  and  by  means  of  his  knowledge 
and  experience  he  is  enabled  to  judge  the 
probable  costs  of  performing  the  work  and 
the  costs  of  the  material  to  be  used.  These 
are  matters  of  which  the  ordinary  person  has 
little  or  no  knowledge."  See,  also,  what  is 
said  in  Weesner  v.  Bank,  106  Mo.  App.  670, 
80  8.  W.  319,  and  In  Paving  Oo.  T.  O'Brleu, 
snpra. 

Bnt  despite  such  expressions  of  onr  Breth- 
ren of  the  Kansas  Oi^  Court  of  Appeals,  in 
eaaea  where  the  precise  point  was  not  in- 
TOlved,  the  question  appears  to  bare  been 
definitely  decided  by  that  courlv  contrary  to 
Bi^llants'  contention,  Fayette  v.  Rich, 
122  Mo.  App.  14S,  152,  99  S.  W.  8, 10.  There 
the  court  said:  "It  the  dty  had.  an  engineer, 
the  statute  did  not  In  terms  Impose  the  duty 
on  blm  of  maktaig  an  estimate  of  tbe  cost  of 
the  sidewalk.  Section  BOSS  [section  0407, 
supra]  provides  that  such  estimates  may  be 
made  by  the  dty  engineer  or  otber  proper 
olBceT.  It  Is  left  to  tbe  coondl  to  say  what 


officer  shall  make  estimates  of  the  cost  of 
city  improvements.  Whoever  ttiat  body  se- 
lects, be,  being  an  officer  of  tbe  dty,  will 
be  presumed  to  be  qualifled  for  the  duty." 
This  we  think  states  the  true  rule  upon 
the  subject  The  lawmakers  evidently  con- 
templated that  many  dtles  of  the  fourth 
class  In  this  state  would  not  liave  city  engi- 
neers, and  hence  provided  that  the  estimate 
might  be  made  either  by  tbe  dty  engineer  or 
any  other  proper  officer.  It  is  quite  dear 
that  It  must  be  made  by  an  officer,  acting,  in 
the  performance  of  his  duty,  under  bis  oath 
of  office.  But  it  also  seems  quite  dear  that 
any  officer  designated  by  tbe  board  of  alder- 
men must  be  presumed  to  possess  the  req- 
uisite qualifications  for  performing  en  eh  duty. 
The  making  of  such  an  estimate  does  not 
necessarily  involve  great  technical  skill,  and 
It  does  not  appear  that  the  Legislature  in- 
tended that  It  could  be  done  only  by  an  offi- 
cer who  is  also  an  engineer.  If  this  were 
true,  many  cities  of  this  class  would  doubt- 
less experience  great  dUBcnlty  In  making 
public  improvements. 

i;4]  II.  It  Is  also  urged  that  tbe  contract 
price  for  the  improvement  In  question  ex- 
ceeded the  preliminary  estimate,  contrary  to 
tbe  provisions  of  the  statute.  Section  9407, 
supra.  The  statute  provides  that  no  con- 
tract shall  be  entered  into  for  a  price  exceed- 
ing the  estimate.  And  if  the  statute  was  vio- 
lated in  this  respect,  the  contract  was  void 
and  tbe  tax  bill  necessarily  Invalid.  Tbe 
estimate  filed  by  the  mayor,  in  accordance 
with  tbe  provisions  of  Ordinance  No.  572, 
supra,  gave  the  estimated  amount  of  each 
item  of  labor  and  material— i.  e.,  for  grading, 
macadam,  gravel,  curb  and  gutter,  and  for 
rolling  the  surface — together  with  the  esti- 
mated prices  thereof,  per  unit,  and  tbe  total 
estimated  price  of  each  of  such  items,  mak- 
ing tlie  total  estimated  cost  ?2J51.80. 

The  contractor's  bid,  upon  which  the  con- 
tract with  hlTn  was  based,  merely  stated  the 
prices,  per  unit,  at  which  the  contractor  pro- 
posed to  do  the  work;  L  e.,  per  cubic  yard 
of  grading,  per  square  (100  cubic  feet)  of 
macadam  and  gravel,  per  lineal  foot  of  curb- 
ing and  guttering,  and  per  day  ft>r  rolling. 
These  prices  were  less  than  those  of  the  es- 
timate, except  for  grading  and  gravel;  tbat 
for  grading  being  the  same  as  tbe  estimate, 
and  the  price  for  tbe  gravel  being  25  cents 
per  square  higher  than  the  estimate.  No 
amounts  of  the  various  items  were  specified 
In  the  bid,  and  no  total  or  lump  sum  was 
stated.  Neither  did  tbe  dty,  in  accepting 
the  contract,  specify  any  total  amount  for 
whidi  the  contract  was  entered  into. 

Tbe  record  shows  tbat  tbe  total  cost  of 
tbe  work  at  the  contract  rates  was  (2,628.72, 
being  $128.08  less  tban  the  total  estimated 
cost  It  WAS  estimated  that  67  Minaree  of 
gravel  would  be  necessary,  whereas  72.4 
squares  thereof  were  required.  Likewise 
there  were  48.7  squares  of  macadam  nsed. 
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wbUe  tba  estimate  ma  87  SQoarea.  Tbe 
amoDnts  of  tbe  otber  ltm»  were  the  same 
ai  or  tan  than  the  eatl  mates,  It  ii  contend- 
ed that  tl»  tAA  was  Indefinite  and  oncM- 
tain,  and  that  it  might  or  might  not  hare 
eiueeded  the  total  amonnt  of  the  estimate, 
and  that  aa  the  price  of  gravel  In  ttie  bid 
waa  hifllier  than  in  the  estimate,  and  the 
contract  ordinance  agreed  to  pay  the  contrac- 
tor the  prices  mekitioned  in  his  bid,  tbe  con- 
tract waa  in  omtraTentlon  of  the  statute. 

Bat  we  are  of  the  oidnlon  that  the  con- 
tract entered  Into  cannot  be  aald  to  have 
been  "for  a  price  osceedlng  sxasti  eatUnate.** 
The  Btatote  does  not  in  terms  require  a  bid- 
der to  name  a  vedflc  price  or  gross. sum. 
It  mer^  provides  that  no  contract  diall  be 
let  fov  a  price  exceeding  the  estimate.  Tbe 
contract  entered  Into  waa  to  the  elEect  that 
the  contractor  should  do  the  work  In  ques- 
tion at  the  prices  mmtloned  in  his  Ud,  but 
wltbont  reference  to  the  amount  of  the  va- 
rious items.  It  cannot  be  said  that  the  con- 
tract w«s  let  for  a  price  enseedlng  the  esti- 
mate for  the  teas<m  alone  that  the  price  per 
unit  for  one  Item  was  greater  than  that  in 
the  estimate,  vh&a  the  prices  ct  the  remain- 
ing Items  were  less  than  those  of  the  esti- 
mate, with  the  exception  of  one,  which  was 
the  same.  And  Uiough  no  total  amount  was 
stated  in  the  bid,  or  the  contract  based  there* 
upon,  the  amount  agreed  to  be  paid  the  con- 
tractor was  limited  to  the  total  of  the  pre- 
liminary estimate  by  the  contract  ordinance 
and  the  other  ordinances  e^ffessly  called 
liito  the  contract  ordinance  and  made  a  part 
of  the  contract ;  that  Is  to  say,  the  contract 
ordinance  provided  that  the  work  should  be 
done  in  accordance  with  the  provlslcms  of 
Ordinance  No.  074,  supra,  stating  that  the 
latter  ordinance  was  made  a  part  of  the 
contract,  and  also  pnyvlded  that  the  work 
should  be  paid  for,  at  the  contract  prices,  by 
Issuing'  Bpedal  tax  bills,  "as  provided  in 
Oidinanoe  Na  572,  and  not  otherwise.**  Ordi- 
nance No.  674  provided  that  all  matters  con- 
nected wiUi  the  work  ahould  "be  governed 
by  the  general  provisions  of  Ordinance  Na 
filZ,"  and  that  tax  bUls  therefor  should  be 
issued  in  accordance  with  the  latter  ordi- 
nance. And  section  26  of  Ordinance  672  pro- 
vlded  aa  fbUows:  "In  no  event  shall  tiie  sum 
to  be  paid  to  tbe  contractor  under  his  con- 
tract  exceed  the  aggregate  of  the  prelim- 
inary estimate  made  by  the  engineer  or  oth- 
er pnver  offloer." 

The  amount  to  be  paid  to  the  contractor 
was  thus  limited  to  the  "aggregate  of  the 
preliminary  estimate."  In  no  event  could  he 
have  received  more.  Tbe  total  cost  of  the 
work  waa  in  fact  less  than  the  total  of  the 
preliminary  estimate.  And  we  think  It  clear 
that  tbe  statute  waa  not  violated,  in  that  the 
contmet  entered  into  was  for  an  amount  ex- 
ceeding the  preliminary  estimate.  And  we 
see  no  valid  objectton  to  the  making  of  sndb 
a  coptrect  by  the  dty.  It  permtts  the  con- 
tractor  to  receive  pay  far  the  amount  of  la- 
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bor  and  material  actually  famished  by  him, 
at  the  contract  price,  provided  the  total 
thereof  does  not  exceed  the  total  estimated 
cost  of  the  work.  On  the  other  hand.  It 
would  appear  that  such  a  contract  may  be 
of  advantage  to  tlie  city,  or  to  the  property 
owners  who  ultimately  pay  for  such  work,  in 
preventing  the  letting  of  the  woA  at  a  lump 
sum  higher  than  the  reasonable  cost  of  the 
labor  and  material  entering  into  the  same; 
for  it  hi  reasonable  to  suppose  that  a  con- 
tractor, la  blddiiv  upon  such  work  at  a  lump 
sum,  will  allow  a  reasonably  safe  margin, 
over  and  above  his  estimated  cost  of  the 
whol^  In  order  to  guard  against  unforeseen 
difficulties  arlsix«  In  the  progress  thereof, 
or  by  w^  of  allowance  for  errors  In  codwd* 
.  tatlon.  We  think  that  flie  contract  made 
cannot  be  said  to  be  contrary  to  dither  the 
letter  or  tbe  spirit  of  the  statute. 

[1-7]  ni.  It  is  further  urged  that  the  plans 
and  Bpedfications  provided  for  in  the  ordi- 
nances above  mentioned  were  so  uncertain 
and  Indefinite  "as  to  the  Une,  grade,  plan, 
form,  and  dimension  of  the  work"  as  to  rm- 
der  the  tax  Ml]  void.  The  spedflcatloira  pro- 
vided were  quite  definite  and  explicit,  and 
there  Is  no  contention  that  any  error  inher- 
ed in  the  proceeding  in  this  respect,  other, 
wise  than  because  of  the  provlskm  of  sec- 
tion 10  of  Ordinance  572,  supra.  That  sec- 
tlim  provided  as  follows:  "The  street  and 
alley  committee  abaU  have  the  right  to  make 
alterations  in  the  Un^  grad^  plan,  form  or 
dimensions  of  the  work  herein  contemplat- 
ed, either  b^re  or  after  the  eommeooement 
of  the  work.  If  swdt  alterations  diminish 
the  quantity  of  the  work  to  be  don^  they 
shall  not  constitute  a  claim  for  damages  or 
fOr  anticipated  profits  on  the  work  dispensed 
with ;  If  they  increase  the  amount  of  work, 
such  Ina^ase  shall  be  paid  for  according  to 
the  quantity  actually  done  and  at  the  price 
or  prices  stlpulatied  for  sndi  wotic  in  the 
contract" 

The  street  and  alley  committee  was  a  com- 
mittee of  the  board  of  aldermen,  composed 
of  three  members  thereof.  And  It  is  argued 
that  tbe  plans  and  spedflcatlons  provided  by 
the  ordinances  were  rendered  so  uncertain 
and  indefinite  1^  reason  of  being  subject  to 
such  changes  and  alterations  as  this  com- 
mittee ml^t  make  in  the  work,  even  after 
the  commencement  thereof  as  to  render  the 
entire  proceeding  void  and  Invalidate  the  tax 
bin.  It  Is  true  that  It  devolves  upon  the  dty 
authorities  to  determine  i^on  definite  plans 
and  spedflcatlons  for  the  proposed  work,  in 
order  to  impart  definite  Information  to  pro- 
spective bidders  reapectliv  the  Improvement, 
and  [oevait  favoritism  and  oomqit  practif^ 
es,  and  in  order,  aa  well,  that  proper^  own- 
ers may  have  an  i^iportnnity  to  arrest  tbe 
proceedings  by  a  protest  against  It  in  Ihe 
manner  provided  by  the  statute.  See  Bx- 
celBlor  Springs  v.  nttenson,  120  Mo.  App.  216, 
80  8.  W.  ttjl  t  Bams^  v.  Fldd,  110  Mo.  App. 
026,  92  8.  W.  80a   But  ve  think  that  th« 
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proceedings  here  In  qnestlon  were  not  ren- 
dered Invalid,  and  the  tax  bill  void,  by  rea- 
son alone  of  the  presence  of  section  16  In 
Ordinance  No.  672,  snpra.  It  Is  trne  that 
that  section  attempts  to  authorize  changes  to 
be  made  after  the  plans  and  spedflcatlons 
have  been  adopted,  and  public  notice  glToi  of 
them,  and  even  after  the  letting  of  the  con- 
tract  For  this  reason  it  Is  in  plain  viola- 
tion of  fba  mandatory  provlstona  of  the 
statute.  Furthermore,  this  section  is  Told  he- 
cause  the  board  of  aldermen  thereby  attempt- 
ed to  delegate  to  a  committee  the  power  con- 
ferred upon  tbem  by  statute.  See  Haa«  r. 
Ward.  186  Mo.  32S.  8B  .8.  W.  381 ;  N^U  t. 
Gates.  162  Ho.  OSS,  64  S.  W.  460;  Bamaey 
T.  Field,  snpra. 

It  quite  clearly  appears  that  tUs  section  is 
void,  and  it  only  ranaina  to  see  what  effect 
1  this  should  have  mran  the  matter  In  hand. 
That  It  does  not  Invalidate  the  raitlre  ordi- 
nance of  which  It  forms  a  part  we  think  is 
likewise  dear,  for  it  may  be  altogether  eUm- 
Inated  without  in  any  manner  affecting  what 
remains.  See  Haag  t.  Ward;  Ramsey  t. 
Field,  supra.  Though,  as  a  part  of  Ordi- 
nance 572,  it  was  called  Into  the  contract,  it 
was  a  void  provision,  and  must  be  treated  as 
a  nullity.  It  is  argued  that  its  effect  would 
be  to  deter  contractors  from  bidding,  be- 
cause of  the  fact  that  the  dty  thus  undertook 
to  reserve  to  its^  the  right,  through  the 
street  and  alley  committee,  to  make  altera- 
tions and  changes  in  the  work,  rendering 
the  ezt«it  and  character  thereof  Indeflnite 
and  uncertain.  But  all  men  are  presumed  to 
know  the  law,  however  vlolrat  such  presump- 
tion may  be;  and  It  would  seem  that  pro- 
spective bidders  must  be  presumed  to  have 
known  that  this  section  was  Inoperative  and 
void,  and  that  their  bids  upon  the  work 
could  not  be  thereby  affected.  And  we  think 
that  it  would  be  fair  to  assume  that  no  one 
would  be  deterred  from  bidding  upon  the 
ground  that  the  city  might  undertake  to  as- 
sert the  right  to  make  subsequent  changes 
In  the  work  under  this  section.  The  latter, 
being  Ineffectual  and  void,  would  furnish  no 
protection  whatsoever  to  the  city  In  attempt- 
ing to  deviate  from  the  definite  and  explidt 
plans  and  spedflcatlons  which  had  been 
adopted.  And  it  must  be  presumed  that  bid- 
ders would  not  be  Ignorant  of  this. 

We  are  therefore  of  the  (Hilulon  that  a  tax 
bin  Is  not  rendered  T(rid  by  reason  of  the 
presence  of  this  section  in  the  ordinance  in 
question. 

[81  IV.  Much  is  said  by  learned  counsd  for 
the  appellant  to  the  eCCect  that  In  a  proceed- 
ing of  this  sort  every  provision  of  the  law 
must  be  strictly  followed.  But  this  should 
be  taken  to  mean,  not  a  highly  technical  com- 
pliance with  the  requirements  of  the  law,  but 
rather  a  fair  and  reasonable  observance  of  its 
provisions.  With  respect  to  this  question  it 
Is  said  by  Lamm,  J.,  In  Gist  v.  Construction 


Co.,  224  Mo.  loc.  dt  87S,  880.  128  3.  W.  921, 
924:  "It  Is  a  fundamental  proposition  that 
laws,  whether  state  or  monldpal,  are  presom- 
ed  passed  In  a  spirit  of  Justice  and  for  the 
welfare  of  the  community.  It  follows  they 
should  be  so  Intorpreted,  if  possibly  as  to 
fnrtho-  that  purposew  Therefwe^  while 
laws  and  ordinances  aneut  the  improTemoit 
of  streets  should  be  subjected  to  reasonable 
analysis  and  construction,  yet  they  should 
not  be  subjected  to  an  ovemice  analysis  <v 
to  any  unflittidly  constroctioUt  springing 
trtm  the  nodon  tbat  fbe  contractor  is  prone 
to  mischief  or  that  street  improvamrats  are 
evils  to  be  judicial^  dicumvented.** 

It  ia  true  that  the  proceeding  is  in  invitum, 
and  the  courts  have  ever .  jealously  guarded 
tibe  rights  of  the  property  ownw,  and  requlr 
ed  that  the  mandatory  provldons  of  the  law 
be  fully  complied  with  before  his  property 
shall  be  burdened  wiOi  a  special  tax  assess- 
ment for  a  public  improvement  But  this 
should  not  be  regarded  as  meaning  ttiat  ques- 
tions raised  with  respect  to  such  a  proceed- 
ing, of  a  purely  technical  character,  and 
wholly  lacUiy;  In  substance  should  be  allow- 
ed to  prevail  and  to  defeat  a  tax  bill  for 
work  done  by  a  contractor  In  good  faith,  and 
where  the  real  and  substantial  rights  of  the 
dtlnn,  which  the  law  seeks  to  protect  ha^e 
in  tect  been  fully  safeguarded.  See,  also, 
Meyers  t.  Wood.  173  Mo.  App.  664, 168  S.  W. 
909 ;  D^ar  Investment  Co.  et  aU  t.  liCwls 
et  al,  162  S.  W.  675. 

A  consideration  of  the  proceedings  had  up- 
on whidi  the  tax  bill  here  in  question  Is  pred- 
icated, as  shown  by  the  agreed  statement  of 
fticts,  has  led  us  to  the  conclusion  that  there 
was  In  fact  no  &llure  to  comply  with  the 
law,  and  that  the  tax  bill  should  be  held  to 
be  valid.  It  follows  that  the  Judgment 
should  be  affirmed,  and  It  is  so  ordered. 

REYNOLDS.  P.  and  NORTONI,  J., 
concur. 


GRIFFITH  V.  SUPREME  COUNCIL  OF 
ROYAL  ARCANUM.   (No.  13.577.) 

(St  Loois  Court  of  Appeals.    Miesoori.  April 
7,  1914.  Rehearing  Denied  April  24.  1914.) 

1-  IwsUKANCE  (I  724*)— Fbatebnal  BEXEFrr 

InSUBANCE— WAIVBB  OF  Bt-LaWS. 

Where  the  by-laws  of  a  fraternal  benefit 
sodety  prohibit  the  local  organizations  from 
waiving  any  provision  thereof,  no  waiver  or 
estoppel  may  be  invoked  asainst  the  society 
based  upon  the  acts  of  tbe  local  organizatioDS 
or  their  officers,  unless  it  has,  through  its  gen- 
eral officers,  authorised  or  recognized  such 
waiver, 

[Ed.  Note.— For  other  cases,  see  Insurance, 
gnt^Dig.  li  1837,  1866-1868;  Dec.  Dig.  1 

2.  Insuranck  (S  755*)— B^atebnal  Benefit 

INSTTBANCB— PaTICBHT  OF  DTTSS— WAIVEB. 

A  fraternal  benefit  society  may  waive  its 
Iv-laws  requiiinc  prompt  paymuit  of  aasess- 
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Bcnb^  and  dedaring  a  (wfeitiire  for  failure  to 
make  prompt  payments. 

[Ed.  Note.— For  other  casea,  see  iDBurancCi 
CenL  Dig.  II  1907-1W6;  Dec.  Dig.  S  766.*] 

5.  iKSUKAROi  jS  766*)— Fbatebnai,  Benefit 
InauuNCK— FAnaHT  or  Dues— Waives  of 
Tim. 

If  a  fraternal  benefit  aodet;  by  condnned 
eondact  indncea  a  monber  to  fall  into  the  habit 
of  delayiner  payment  of  duee  until  beyond  the 
lime  at  which  the  by-laws  provide  a  member 
■hall  be  snspended  for  nonpayment,  it  can- 
not, without  warning  to  the  member,  suspend 
hint  and  forfeit  his  righta  for  nonpayment  at  the 
time  provided  in  the  by-lawa. 

[Ed.  Note.— For  other  casea,  aw  Inaarancc^ 
Cent  Dlff.  H  1917,  1818;  Dec  Dig.  |  756.*] 

4.  cobpobations  ({  428*)  —  autboritt  of 
Agents— Notice. 

Notice  to  a  corporation  of  matters  affect- 
ing its  rights  will  be  de^ed  oommnnicated  to  it 
if  reported  to  any  agent  having  authority  to 
act  for  it  in  the  particular  matter,  or  whose 
daty  it  is  to  convey  the  information  to  the  board 
of  directora. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  1748-1761 ;  Dec  Dig.  «  428.*] 

6.  CoBFOBAIXOira  (I  ^8*>— OmoKBB— KnowL- 

BOOS. 

Corporations  will  be  taken  to  have  been  ad- 
vised as  to  facts  within  the  knowledge  of  its 
ofBcera,  especially  with  re^>ect  to  that  part  of 
the  corporate  business  over  which  the  officer  hss 
siHue  control. 

(Ed.  Note.— For  otiier  cases,  see  Corporations, 
Cent  Dig.  H  1748-1761;  Dec  Dig.  1  42a*] 

6.  Insuraitcb  (I  695*)— Fratbenai.  Benefit 

INSUBANCE— WAIVSB  OF  Bt-LaWS— NOTICB. 

In  view  of  a  by-law  of  a  fraternal  benefit 
society  providing  that  the  Supreme  Treasurer 
shall  perform  all  duties  relating  to  the  widows' 
and  on>hans'  benefit  fond,  as  prescribed  in  the 
general  laws  of  the  order,  and  of  the  fact  that 
the  benefit  fond  was  derived  solely  through  as- 
wssments  on  the  members,  and  that  the  Supreme 
Treasurer  knew  of  the  practice  of  accepting  as- 
sessments after  they  wer6  due,  knowledge  by 
him  of  such  practice  Is  imputed  to  the  society 
so  as  to  authorise  a  finding  of  waiver  by  it  of 
a  provision  of  the  by-laws  suspending  a  member 
for  nonpayment  of  assessments  wlien  due. 

[Eld.  Notc^EVtr  other  casea,  see  Insurance, 
Cent  Dis.  I  1836;  Dec  Dig.  |  685.*] 

7.  iRBinAiroB  A  756*)— S^mnAZ.  Benefit 

INSUBAHCS— NonPATVENT  OF  DUES— ESTOP- 
PEL. 

A  fnttemal  benefit  society  which  had  knowl- 
edge, tliroogh  its  Supreme  Treasorer.  of  tiie 
custom  of  a  local  ooiucil  in  not  forfeiting  the 
rights  of  members  (or  nonpayment  of  assess- 
ments when  due,  pursuant  to  the  by-Iawe,  Is 
estopped  from  invoking  the  by-law  to  forfeit  the 
rights  of  a  manber  witlioat  first  giving  notice 
to  him  ajid  an  opporttmity  to  pay  an  overdue 
asseaament 

[Z!d.  Note.r-For  other  cases,  see  Insursnce, 
Cent.  Dig.  »  1817,  1918;  Dec  Dig.  |  7S6.*] 

Appeal  from  St  LonlB  Glrcalt  Court;  W. 
B.  Homer,  Judge. 

Action  by  Theo  Buckner  Griffith  against 
the  Supreme  Council  of  the  Boyal  Arcanum. 
From  a  judgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

F.  H.  Bacon,  of  Bt  Louis,  for  appellant 
Jolm  B.  Mattlwm  and  Joseph  A.  Wrl^t, 
tiotb  et  St.  LoalBt  for  reqNmdent 


NOBTONI.  J.  This  is  a  snlt  on  a  certifi- 
cate ut  Ufe  InBorance.  Plaintiff  recoreied, 
and  defendant  proaecutes  ttie  appeaL 

Plaintiff,  an  infant,  who  sues  bj  her  next 
friend.  Is  the  daughter  of  George  S.  Griffith, 
the  Insured,  and  tiie  benefldaty  of  the  fund 
under  the  provisioiis  of  the  cerOflcate. 

The  Insured  defaulted  in  the  payment  of  a 
monthly  assessment  of  ^12  a  few  days 
before  bis  d«ith,  and  It  is  insisted  plaintiff 
may  not  recover  for  the  reason  the  Insurance 
was  forfeited,  because  of  that  fact,  through 
the  operation  of  defendant's  by-law.  But 
there  Is  evidence  tending  to  prove  defendant 
waived  this  by-law  in  that  it  permitted  a 
course  of  dealing  between  Gompton  Hill 
Council  and  the  insured  m^ber  which  in- 
duced him  to  believe  a  forfeitnre  would  not 
be  invoked,  and  the  assessment  would  be  paid 
for  him  by  the  council,  unless  be  was  notified 
to  the  contrary.  There  is  no  controversy 
about  the  fkcts  of  the  case,  and  the  question 
for  consideration  relates  alone  to  the  waiver 
of  the  by-law  referred  to  through  a  course 
of  dealing  well  known  to  one  of  defendant's 
superior  officers,  its  Supreme  Treasurer,  A.  S. 
Robinson,  a  member  of  Compton  Hill  Council, 
and  a  consequent  estoi^pel  against  defendant 
to  assert  the  contrary,  In  view  of  the  fact 
that  the  insured,  plaintiff's  father,  relied 
thereon. 

Defendant  is  a  fraternal  beneficiary  society, 
Incorporated  under  the  laws  of  the  state  of 
Massachuaetts,  but  duly  qualified  to  do  busi- 
ness here  under  the  laws  of  Missouri.  The 
society  it  represents  Is  composed  of  a  Su- 
preme Council  and  numerous  local,  or  subordi- 
nate, councils,  one  of  which  Is  Compton  Hill 
Council,  located  in  the  city  of  St  Louis. 
Compton  Hill  Council  consists  of  1,056  mem- 
bers. The  officers  of  the  local,  or  subordinate, 
council  elected  by  it  are,  among  others;  A 
secretary,  who  keeps  a  record  of  the  pro- 
ceedings of  the  semimonthly  meetings;  a 
collector,  who  collects  the  assessments;  and 
a  treasurer,  who  receives  the  money  so  col- 
lected by  the  collector  and  In  turn  pays  it 
over  to  the  Supreme  Treasurer  of  the  Su- 
preme Council,  A.  S.  Robinson,  whose  office 
Is  In  the  <dty  of  St.  Louis.  As  before  stated, 
A.  S.  Robinson,  the  Supreme  Treasurer  of  the 
order,  Is  a  resident  of  St  Louis  and  a  mem- 
ber of  Compton  Hill  Council.  The  powers 
and  duties  of  a  subordinate  council  of  the 
order,  such  as  Compton  Hill  Council,  are  pre- 
scribed by  the  by-laws  of  the  Supreme  Coun- 
cil, among  which  Is  the  following:  "Ihe  coun- 
cil and  its  officers,  in  performing  the  duties 
and  administering  the  powers  provided  by 
the  laws  of  the  order,  shall  be  the  agent 
or  agents  of  the  members  thereof,  and  not  of 
the  Supreme  Council,  and  no  act  or  failure 
to  act  by  the  council,  or  by  any  officer  or 
member  thereof,  shall  create,  or  be  construed 
80  as  to  create,  any  liability  on  the  part  of 
the  Suprwne  Coutu:!].    Neltlier  the  coundl 
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or  Ita  offloen,  Or  any  one  or  more  t3iereo^ 
AaU  walre  the  perfoimance  of;  or  comi^- 
anee  with,  any  law  or  reonbanent  of  ttie 
Supreme  Gonndl,  and  nidi  waiver  dian  be 
Inoperatlre  to  Uod,  or  create  any  liability 
upon,  th%  Supreme  Council." 

Tbe  fund  from  wMch  benefits  are  paid  by 
the  order  la  derived  from  tbe  proceeds  of 
monthly  assessments.  The  aasessments  are 
payable  to  the  collector  of  the  subordinate 
council  monthly,  witliout  notice,  on  or  before 
10  o'dotifc  p.  m.  «C  the  last  day  of  each  cal* 
mdar  month,  and  tiie  penalty  for  nonpay- 
ment within  the  prescribed  time  is  tpao  &cto 
suspension  under  defendant's  by-law  whldi, 
it  Is  asserted,  in  the  Instant  case,  is  waived. 

Another  by-law  of  defendant  provides  that 
a  subordinate  coimdl  is  anthorlced  out  of  a 
fund  provided  by  it  for  that  purpose  to  pay 
for  iUi  members  an  assessment  or  aosoaamcnts 
as  a  loan  or  gift  But  with  respect  to  this 
matter  it  Is  also  provided  by  defendant  aa 
fbllowa:  **A  by-law  or  resolution  whereby  a 
council  agrees  to  pay  an  assessment  for  a 
member  as  a  loan  Is  not  binding  upon  the 
Supreme  GooncU,  unless  it  is  compiled  witti, 
and  no  claim  of  a  member,  in  case  the  assess- 
ment la  not  paid,  shall  be  recognized  or  valid. 
If  the  collector  shall  omit  to  pay,  within  the 
prescribed  time,  an  assessment  for  a  member, 
In  compliance  with  such  resolution  or  by-law, 
the  member  stands  snspoided  at  the  exj^- 
tlon  of  the  time  for  payment" 

Compton  Hill  Council  had  established  a 
code  of  by-laws  under  the  powers  conferred 
upon  it  by  the  Supreme  Council,  and  one  arti- 
cle of  these,  that  is,  the  laws  of  Che  local 
council,  provided  for  a  special  relief  fund  out 
of  which  tbe  collector  of  the  council  was 
authorized  to  pay  one  assessment  for  any 
member  who  failed  to  pay  his  assessment 
within  the  prescribed  time,  and.  if  such  as- 
sessment were  paid  ent  of  such  fund,  to  ren- 
der a  bill  to  the  member  for  the  amount,  plus 
25  cents  fee  for  the  use  of  this  loan  fund. 
No  member  was  entitled  under  the  by-law 
to  the  use  of  the  fund  fof  a  second  failure  to 
pay,  unless  he  had  refunded  the  council  the 
amount  of  tbe  previous  assessment  paid  by 
it  for  him.  This  fund  belonged  to  the  local 
council  and  was  under  its  control,  and  not 
the  property  of  the  Supreme  Council.  Sec- 
tion S  of  the  by-law  of  the  local,  that  is, 
Compton  Hill  Council,  relating  to  tbe  special 
relief  fund,  is  as  follows :  "The  council  shall 
not  pay  for  any  member's  assessment  from 
tbe  special  relief  fund,  unless  he  is  recom- 
mended to  be  carried  by  the  suspension  com- 
mittee as  provided  for  in  this  article,  or  any 
member  for  more  than  two  quarters'  dues, 
except  upon  the  personal  application  of  a 
member  or  the  written  report  of  a  brotlier  in 
good  standing  to  the  effect  that  the  delinquent 
la  tAdk  or  in  distress,  and  this  appllcatl<m 
or  report  shall  be  made  for  each  assessment 
or  quarter's  dues  whififh  a  delinQnait  member 
la  unable  to  pay." 


Hie  evUkmee  la  condoidve  to  tbe  tftoct 
that,  thoi^  th«e  hy-laws  obtained,  so  head 
was  paid  to  Qiem  by  Compton  BUI  GooncU 
and  Its  officers,  tor  It  carried  members  and 
tbe  aasoBsmwito  for  those  who  were 
many  months  In  arrears.  Indeed,  it  la  said 
by  the  secretary  of  the  cooiudl  that  some 
members  owed  as  mudi  as  $50  In  assessments 
at  a  time^  and  ttw  conndl  paid  for  them. 
Moreover,  of  the  1,066  members  of  Compton 
Hill  Gonndl,  probably  100  were  usually  in 
arrears.  It  appears*  tm^  the  Supreme  Treas- 
urer of  the  order,  A.  S.  Boblnson,  who  was 
a  member  of  Compton  Hill  Conndl,  and  at^ 
tended  its  meetings  as  ottea  as  once  a  month, 
knew  of  and  acquiesced  in  this  cnstom  and 
Iffactice,  tor  it  had  obtained  from  12  to  14 
years  without  protest  from  any  (me. 

Though  d^endant*s  general  by-law  pro- 
vides that  each  assessment  shall  be  paid  on 
or  before  10  o'clock  p.  m.  of  the  last  d^  ot 
the  current  month,  and  in  evmt  it  is  not  so 
paid  the  membership  and  the  Insurance  in 
the  order  were  ipso  facto  forfeited,  and 
though  the  by-law  of  the  local  coundU  pro- 
vided that  no  member's  assessment  should 
be  paid  from  the  relief  fund,  unless  it  be  rec- 
ommraded  1^  the  suspeusioa  committee  that 
such  monber  be  carried,  the  local  council, 
with  tlw  knowledge  of  the  Supreme  Treas- 
urer, A.  8.  Robinson,  by  Its  practice  and  es- 
tablldied  custom,  reversed  the  latter  rul» 
entirely,  for  it  appears  that  all  members; 
though  In  default,  were  carried  indefinitely, 
and  the  payment  of  assessments  made  by  the 
council  for  them,  unless  the  suspension  com- 
mittee recommended  otherwise. 

The  evidence  is  conclusive  and  no  one  de- 
nies it,  that  the  local  council  had  for  years 
permitted  its  collector  to  pay  out  of  Its  relief 
fund  the  assessment  of  every  member  in  de- 
fault, unless  the  suspension  committee  decid- 
ed that  such  member  should  be  no  longer 
carried,  instead  of  only  paying  for  the  mem- 
bers recommended  for  that  purpose  by  the 
committee.  Thus  the  by-law  of  the  council 
touching  this  matter  was  reversed  by  the 
practice  and  cnstom  wUch  obtained,  and  it 
appears  the  Insured  here  had  been  permitted 
to  fall  behind  one  time  more  than  $20  in  his 
assessments.  Indeed,  he  owed  that  amount 
on  the  1st  of  January  and  paid  a  part  or 
all  of  it  some  time  thereafter  before  bis 
death.  It  is  conceded,  however,  that  at  the 
time  of  his  death  he  owed  but  one  assess- 
ment of  $3.12,  which  should  have  been  paid, 
according  to  the  by-laws,  before  10  o'clock  p. 
m.  of  June  30th,  and  he  died  suddenly  on 
July  6th,  but  five  days  In  default 

Although  the  local  council  permitted  mem- 
bers to  thus  become  several  months  in  ar- 
rears and  paid  for  them,  the  Supreme  Treas- 
urer for  the  Supreme  Council  received  every 
month  the  money  due  for  the  assessment  of 
every  member- of  the  council,  excesit  those 
the  suspension  committee  had  decided  the 
conndl  should  not  oany,  as  such  iBanber%  It 
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Is  said,  were  snspended.  In  other  words,  tlis 
ooundl  would  pay  tbe  assessment  for  all 
moabers  vbo  omitted  to  pay  it  tliemselTes 
within  the  proper  time,  with  the  exception  of 
those  that  the  collector  had  been  Instmcted 
by  tbe  suspension  committee  were  suspended. 

Plaintifl's  father,  George  8.  Griffith,  be- 
came a  member  of  Compton  Hill  Coiin<dl  and 
the  order  In  January,  1903,  and  continued 
Huch  for  more  than  eight  years,  until  he  died, 
July  5,  lAll.  It  appears  that  he  had  not  at- 
tended the  meetings  of  the  council  for  some 
time,  and  that  he  was  frequently  In  arrears 
with  respect  to  the  payment  of  his  assess- 
ments. * 

Griffltti  had  but  recently  been  in  arrears 
about  920,  and  the  secretary  wrote  him  a 
letter  in  March  that,  unless  he  paid  up,  be 
would  be  suspended.  Griffith  Informed  the 
secretary  he  would  pay  up  soon,  and  request- 
ed that  his  Insurance  be  not  forf^ted.  It 
appears  that  dther  Griffith  or  some  one  for 
hfm  paid  the  amount  of  tiie  arrears,  and  it  la 
conceded  Uiat  at  the  time  of  his  death  all 
of  bis  assessments  were  paid  save  the  one 
failing  due  in  June,  which  was  paj'able  by 
the  terms  of  the  by-law  not  later  than  10 
o'clock  p.  m.  on  June  30th.  The  suBpcnston 
committee  met  each  month,  but  at  no  fixed 
date,  and  determlnad  what  members  In  ar- 
rears tbe  council  should  not  further  carry. 
The  practice  was  to  make  a  Hst  of  such 
members  as  suspended  and  furnish  it  to  tbe 
(.-ollector.  This  committee  did  not  meet  In 
June;  but  at  tbe  meeting  July  8,  1911,  of 
tbe  council  the  suspendon  committee  assm- 
tiled  and  decided  to  drop  several  members, 
including  the  Insured,  Griffith,  and  be  was 
accordingly  entered  on  the  list  then  made  as 
suspended.  He  died  suddenly  two  days 
thereafter,  with  the  June  assessment  unpaid, 
and  without  having  received  any  notice 
whatever  of  the  action  of  tbe  committee  to- 
wards suspending  him  from  tbe  order. 

It  is  insisted  on  the  part  of  plaintiff  that, 
though  it  appears  her  father,  the  insured, 
was  in  arrears  as  to  the  assessment 
from  and  after  10  o'clock  p.  m.  on  June  30  tb, 
his  insurance  and  membership  In  the  order 
were  not  ipso  facto  forfeited  by  virtue  of 
defendant's  by-law  to  that  ^ect,  for  that  tbe 
established  custom  of  the  local  council  with 
ree^>ect  to  such  assessments,  whi<^  It  is  said, 
was  well'  known  to  defendant,  through  the 
knowledge  of  its  Supreme  Treasurer,  A.  S. 
Robinson,  both  operated  a  waiver  of  the 
terms  of  such  by-law  and  estopped  defendant 
to  assert  the  contrary  until  it  notified  the  In- 
sured tbat  the  council  would  no  longer  jf&y 
his  assessment,  and  thus  afforded  him  an 
opportunity  to  secure  bis  rights  in  the  prem- 
ises by  paying  for  himself. 

[1-1]  On  the  part  of  defendant  it  Is  urged 
that  neither  a  waiver  appears  nor  an  estop- 
pel obtains  In  the  case,  for  it  Is  said  the  local 
council  was  expressly  forbidden  and  inhibited 
tran  walTlng  the  defendanf  a  laws  or  afford- 


ing a  basis  for  an  estOHwil  by  the  general 
by-laws  of  the  order  above  set  forth.  There 
can  be  no  doubt  that  such  is  the  force  and 
effect  of  the  by-laws  of  the  order  relied  upon, 
and,  If  nothing  more  appeared,  the  argument 
would  prevail.  Where  it  appeals,  as  here^ 
that  tbe  oriter  pointedly  Inhibits  the  local 
conncU  from  waiving  its  rights,  or  affording 
a  basis  for  an  estoppel  against  it  with  re- 
spect to  matters  ailsliig  on  Its  Insurance  con- 
tracts, except  It  appears  the  order  has  In 
some  manner  authorized  the  local  council  in 
that  behalf,  no  waiver  or  estoppel  may  be 
predicated  against  it  In  respect  of  the  acte  of 
such  local  council  or  Ite  officers  alone.  See 
Olalr  T.  Royal  Arcanum,  172  Ma  App.  700, 166 
S.  W.  892  ;  2  Bacon's  Benefit  Societies,  etc. 
(3d  Ed.)  S  434a.  But.  though  sudi  be  true, 
no  one  can  doubt  that  defendant  order  may 
waive  Ite  by-law  requiring  prompt  payment 
of  tbe  assessment,  and  declaring  a  forfdtnre 
for  a  failure  In  that  behalf,  if  It  sees  fit  to  do 
so.  So,  too,  may  the  order  become  estopped 
by  a  course  of  conduct  on  ite  part  toward  the 
Insured  members  with  respect  to  the  pay- 
ment of  assessmoite  wbereby  such  members 
are  led  to  believe  that  a  fbrfeltnre  of  the 
insurance  will  not  be  declared  for  an  omis- 
sion to  pay  an  asseaeonmit  promptly,  and  ee> 
pedally  la  this  true  when  a  long  course  of 
dealing  under  an  established  custom  to  the 
contrary  is  revealed.  The  ground  of  estop- 
pel is  fraud,  either  actual  or  constructive, 
and  the  principal  proceeds  to  either  alleviate 
or  repel  it  It  Is  said  to  permit  the  Insurer, 
after  having  long  dealt  with  the  Insured,  by 
allowing  assesBmente  to  be  paid  after  de- 
faults, to  terminate  the  practice  without 
warning  whatever,  and  declare  a  forefelture 
for  a  failure  to  promptly  pay,  would  entail 
a  fraud  upon  the  member  so  led  by  usage  to 
rely  upon  the  prior  conduct  of  the  Insurer. 
Therefore,  If  the  order  by  ite  conduct  induces 
tbe  Insured  to  fall  into  tbe  habit  of  delaying 
the  payment  beyond  tbe  time  ite  law  stipu- 
lates as  the  day  of  suspension,  It  cannot, 
without  warning  to  him  of  a  change  In  its 
business  conduct.  Inflict  tbe  penalty  of  a  sus- 
pension and  forfeit  the  member's  r^hte.  See 
McMahon  v.  Maccabees,  151  Mo.  622,  52  S.  W. 
384;  Oourtoey  v.  St  Louis  PoUce  Relief 
Ass'n,  101  Mo.  App.  261,  73  S.  W.  878  ;  2 
Bacon's  Benefit  Societies  &d  SkL)  S  431. 
That  such  is  the  rule  which  obtains  with 
respect  to  the  order  itself  Is  not  to  be 
doubted. 

[4-7]  But  It  Is  said  in  the  instant  case  the 
order  possessed  no  knowledge  of  the  custom 
which  obtained  for  so  many  years  in  Compton 
HIU  Council  by  which  the  by-law  of  the  local 
council  was  reversed,  and  members  were  car- 
ried, through  utilizing  the  relief  fund  of  the 
council  even  tboi^h  many  months  in  arrears, 
for  the  payments  were  always  made  each 
month  by  the  council  on  account  of  all  mem- 
bers not  suspended.  It  is  true  defendant  or- 
der  was  unadvised  with  respect  to  this  unless 
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tlie  knowledge  of  Mr.  A.  S.  Boblnson,  for 
more  than  a  year  Its  Supreme  Treasurer, 
should  be  impnted  to  It  It  appears  Mr. 
Kobinson  was  art  active  man  In  the  order, 
and  had  been  a  member  of  Compton  Hill 
Council  for  many  years,  and  the  evidence  Is 
positive  that  he  was  fully  advised  concerning 
this  custom  which  had  been  followed  in  the 
council  for  12  or  14  years.  He  attended,  it 
Is  said,  about  every  other  meeting  of  Comp- 
ton Hill  Council,  and  was  familiar  with  its 
course  of  dealing  with  members.  Besides  be- 
ing the  Supreme  Treasurer  of  the  order,  Mr. 
Robinson  was  a  member  of  Its  executive  com- 
mittee, whidi  possessed  the  powers  of  a 
board  of  directors  of  a  corporation  under  the 
laws  of  Massachusetts.  As  we  understand  it, 
he  was,  besides  being  Supreme  Treasurer,  a 
member  of  Its  board  of  directors  as  well,  for 
such  was  the  executive  committee.  It  Is  the 
established  law  that  notice  to  a  corporation 
will  be  regarded  communicated  to  it  If  com- 
municated to  any  agent  having  authority  to 
act  for  it  In  tbe  premises,  or  to  any  agent 
whose  duty  it  will  be  to  convey  the  informa- 
tion to  Its  board  of  directors.  See  2  Thomp- 
son, Corporations  (2d  Ed.)  8  1^7.  See,  also, 
Hayward  v.  National  Ins.  Co.,  62  Mo.  181, 
14  Am.  Hep.  400.  No  one  can  doubt  the  duty 
of  Mr.  Boblnson  as  a  director  of  the  corpora- 
tion to  convey  such  notice  as  he  had  concern- 
ing this  practice  to  the  board  of  directors,  of 
which  be  was  a  m^nber.  Moreover,  the 
principle  is  well  established  tbat  a  corpora- 
tion will  be  regarded  as  being  advised  with 
respect  to  tbe  knowledge  of  facts  possessed 
by  one  of  Its  officers  during  the  time  en- 
gaged in  its  business,  and  especially  as  to 
such  facts  as  pertain  to  that  branch  of  the 
corporate  business  over  which  the  particular 
officer  has  some  control.  3  Cook,  Corpora- 
tions (7th  Ed.)  i  727.  The  by-laws  of  defend- 
ant order  provide  that  "the  Supreme  Treasur- 
er shall  perform  all  duties  relating  to  the 
widows'  and  orphans'  benefit  fund,  as  pre- 
scribed in  the  general  laws  of  the  order." 
Tbe  benefit  funds  were  derived  solely  through 
the  assessment  on  the  members,  and  it  Is 
certain  that  the  practice  with  respect  to  col- 
lecting tfaem  was  within  the  purview  of  the 
office  of  the  Supreme  Treasurer.  It  is  there- 
fore dear  tbat  the  knowledge  of  the  practice 
and  custom  which  obtained  in  Compton  Hill 
Council,  poBseased  by  Its  Suinreme  Treasurer, 
Mr.  Boblnson,  Is  to  be  Imputed  to  the  defend- 
ant order,  and  especially  is  this  true  In  view 
of  the  decisions  In  this  state.  In  McMahon 
V.  Maccabees,  151  Mo.  522,  52  S.  W.  384,  the 
knowledge  of  tbe  Deputy  Supreme  Command- 
er, charged  with  the  duty  of  enforcing  the 
laws  of  the  order,  was  declared  by  the  Su- 
preme Court  to  be  notice  to  the  defendant  or- 
der. So,  too,  In  Burke  v.  Grand  Lodge,  136 
Mo.  App.  450, 118  S.  W.  493,  knowledge  of  the 
Deputy  Grand  Master  Workman,  who,  on 
one  occasion,  spoke  Id  the  lodge  «nd  Indors- 
ed Its  generous  amdnct  toward  tbe  members, 


was  Imputed  to  the  order  itself.  In  Oldham 
V.  M.  B.  A,,  170  Mo.  App.  564,  157  S.  W.  92, 
the  knowledge  of  the  state  manager  of  the 
order  with  respect  to  the  course  of  conduct 
of  a  local  council  In  collecting  the  dues  and 
assessments  after  due  was  Imputed  to  the 
order  itself.  These  cases  appear  to  be  con- 
clusive on  the  question  here  in  Judgment,  and 
especially  so  in  view  of  the  fact  that  Mr. 
Boblnson  acquiesced  In  the  custom  of  Comp- 
ton UUl  Council  in  carrying  its  members 
without  regard  to  the  by-law  declaring  a  for- 
feiture of  their  rights  If  the  assessm^its  were 
not  promptly  paid,  for  it  (s  said  he  never  at 
any  time  protested  or  complained  about  it 
Under  the  rule  of  decision  which  obtains  In 
Missouri,  it  is  obvious  it  was  competent  for 
the  jury  to  find,  as  it  did,  tbe  automatic 
feature  of  defendant's  by-law  terminating  the 
Insurance  at  10  o'clock  p.  m.  on  the  last  day 
of  the  month,  if  the  assessment  of  the  mem- 
ber was  not  then  paid,  was  d^troyed,  that 
Is,  waived,  by  the  established  custom  so  av* 
quiesced  in  by  the  order  through  Its  Supreme 
Treasurer.  And,  moreover,  having  thus  elimi- 
nated this  by-law,  defendant  Is  estopped  trom 
Invoking  It  to  forfeit  the  rights  of  the  insur- 
ed without  notice  to  blm  toy  which,  an  op- 
portunity to  pay  the  assessment  was  afford- 
ed. See  Burke  t.  Oranti  Lodge  A.  O.  IT.  W., 
136  Mo.  App.  460^  469,  118  S.  W.  493;  Uc- 
MUion  Maocatees,  IBl  Bfo.  62S,  62  S.  W. 
384. 

The  Judgment  should  be  affirmed.  It  Is  so 
ordered. 

BfiZNOLDS,  P.  J.,  and  ALLEN,  con- 
cor. 


STATE  ex  rd.  JONES,  arcult  AUy..  T. 
HOWE  SCALE  CO.  OF  lUJNOIS. 
(No.  14,224.) 

(St  Lonls  Court  of  Appeals.    Missouri.  April 
7.  1914.   Behearing  Denied  April  24.  1814.) 

1.  Penalties  (8  16*). 

Eev.  St.  1909,  8  3040,  providing 'that  for- 
eign corporations  failing  to  comply  with  the 
law  shall  "be  subject  to  a  fine"  to  be  recovered 
in  proceedings  instituted  b^  the  proaecutiDg  at- 
torney, is  not  strictly  criminal  in  character, 
but  is  remedial  as  well,  and,  while  it  may  be  an 
information  would  lie,  tbe  penalty  may  be  re- 
covered in  a  civil  action,  as  the  offense  is  not 
denounced  as  a  misdemeanor  like  the  offenses 
described  in  other  sections  relating  to  the  same 
Hubject-matter,  the  word  "penalty*'  being  uaed 
laterchangeablj  with  that  of  "fine,"  and  the 
direction  to  the  prosecuting  attorney  to  "insti- 
tqte  proceedings  to  recover"  such  fine  Is  sap- 
gestive  of  dvii  rather  then  criminal  ptocmhI- 
ings. 

[Ed.  Note.— For  other  cases,  see  Penalties. 
Cent.  Dig.  H  IB,  16,  16;  Dee.  Dig.  1.16.*} 

2.  Penalties  I*)— Natom— "Fntt"— 'Tbr^ 

ALTT." 

While  the  word  "fine"  ImpUoi  ponisbmeaC 
for  a  criminal  offense,  It  also  implies  a  penalt;, 
sometimes  recoveralde  by  dvll  action,  and,  while 
both  words  are  euggesnve  of  pnnWiinMrt,  **pea- 
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ilty"  it  of  broader  rignificaBce,  being  a  generic 
tenn  which  iaclades  Both  fines  and  forlutares. 
[Ed.  Note^For  other  csBea,  see  Penattiei, 

Ceot.  Dig.  {  1;  Dec  Dig.  S  !•* 

For  other  definitions,  see  Words  and  Pbrases, 
to!.  3,  pp.  2811-2816;  vol  fl,  pp.  6272-6276; 
Tol.  8,  p.  7750.] 

8.  Statutes  ({  205*)— OonsTBuonon— CtBiraB- 
AL  KuiAs— Statutes  ik  Pabi  BIaikbia. 
AVhile  the  conrt  In  interpreting  a  statute 
mast  ascertain  and  expound  the  intention  of 
the  Legislature  from  its  words  and  context,  other 
sections  in  pari  materia,  especially  when  part  of 
the  same  act,  may  be  looked  to  for  aid  in  ar- 
riving at  the  true  meaning. 

[E3d.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  i  282;  Dec.  Dig.  S  206.»] 

4.  DlfiTBICT  AND  PBosEcunna  Atiobnets  (S 
9»>— POWIBS. 

A  civil  action  to  recover  a  penalty  under 
Rev.  St.  1909,  {  3O40,  providing  that  proceed- 
ings to  coUect  the  same  shall  be  instituted  hj 
the  prosecuting  attorney  of  the  coanty,  may 
be  brought  by  the  cirealt  attorney  in  uie  city 
of  St.  Louis,  aa  the  word  "coon^*'  includes  the 
city  of  St.  LooIb,  which  exists  under  an  organ- 
ization rimilar  to  that  of  a  county,  and,  while 
it  possessM  a  prosecuting  attorney,  his  duties 
relate  solely  to  criminal  prosecutions,  and  un- 
der section  975  the  circuit  attorney  in  that  city 
is  charged  with  the  same  duties  as  prescribed 
by  the  article  of  which  it  ia  a  part  for  prosecut- 
ing attornm  elsewtaere,  aod  section  1007  in  the 
same  article  requires  prosecuting  attorneys  to 
commence  and  prosecute  all  civil  actions  in 
which  the  state  may  be  concerned. 

[Ed.  Note.— For  other  cases,  see  District  and 
Pr08ecotin«  Attomeyi,  Gent  Dig.  §g  36,  87; 
Dec  Dig.  i  9.*] 

Appeal  from  St  Louis  CiTcnlt  Court; 
James  B.  Witbrow,  Judge. 

Action  by  the  State,  on  the  relation  of  See- 
bert  O.  Jones,  CircDlt  Attorney  of  tbe  City  of 
St  Louis,  against  the  Howe  Scale  Company 
of  IlUnois.  From  a  jud^ent  for  plaintUI, 
defendant  appeals.  Affirmed. 

See.  also,  161  8.  W;  789. 

HcPheeters  A  Wood  and  Wm.  R.  Gilbert, 
all  of  St.  Louis,  for  appellant  Seebert  G. 
Jooes  and  Forrest  G.  Ferris,  both  of  St 
Louis,  for  respondent. 

XORTONI,  J.  This  Is  a  suit  under  the 
statute  for  a  penalty.  Defendant  Interposed 
a  denmrrer  to  plalDtlfTs  petition,  which  was 
overruled  by  the  court  Upon  Its  demurrer 
being  thus  overruled,  defendant  declined  to 
plead  further  and  suffered  Judgment  to  go 
against  It  as  Is  frequraitly  done  In  such  cas- 
es. The  appeal  Is  prosecuted  from  this  judg- 
ment and  the  questions  for  consideration 
arise  on  the  face  of  plalntllTs  petition.  The 
petition,  omitting  formal  parts  and  signa- 
ture, is  as  foUows:  "The  state  of  Missouri, 
at  the  relation  of  Seebert  G.  Jones,  circuit 
attorney  of  the  city  of  St  Louis,  for  first 
ammded  petition  states  that  in  1906  and  up 
to  the  date  of  institution  of  the  suit,  the 
Howe  Scale  Company  of  Illinois  was  a  cor- 
poration for  pecuniary  profit,  organized  un- 
der the  laws  of  IlllnolB,  ^nd  not  a  railroad 
nor  an  itunmuice  company ;  that  it  was  en- 
gaged, other  than  through  drummers  and 


traveling  salesmen.  In  manufacturing  and 
BelUng  scales,  machinery,  etc.,  In  ttie  state 
of  Iflssonri,  and  tliat  its  principal  office 
wltiiln  the  state  was  located  In  St  Lonlfl; 
that  dettendast  neglected  and  failed  to  file 
In  the  office  of  the  Secretary  of  State  of  the 
State  of  Hlnonrl  a  copy  of  Its  charts  and 
articles  of  assodatlon  duly  authenticated  by 
tbe  proper  authority,  together  with  a  sworn 
statement  under  its  corporate  seal,  partlcu- 
laily  setting  forth  the  bnUness  of  the  cor- 
poration whldi  it  was  engaged  in  carrying 
on  or  whldi  it  proposed  to  carry  on  In  this 
state,  and  its  principal  officer  or  agoit  in 
BUssourl  had  failed  to  make  and  forward  to 
tile  Secretary  of  State,  with  tbe  affidavits 
required,  a  statement  sworn  to  of  the  pro- 
portion of  tbe  capital  stodi  of  said  corpora- 
tion represented  by  its  property  located  and 
business  transacted  in  Mlssonii,  setting  out 
the  location  of  Its  prindpal  office  or  place  of 
business  In  this  state  for  the  transaction  of 
its  business  where  legal  service  might  be  ob- 
tained upon  It  and  bad  neglected  to  pay  Into 
the  state  treasury  any  incorporating  tai  or 
fee ;  'whereupon  plaintiff  states  that  defend- 
ant is  subject  to  a  fine  of  not  less  than  $1,- 
000,'  as  provided  by  section  1026,  R.  S.  1809, 
for  which  plalntUf  asked  judgment" 

[1]  The  suit  was  Instituted  in  the  circuit 
court  of  the  city  of  St  Louis,  which  pos- 
sesses Jurisdiction  In  civil  cases  alone,  as, 
under  certain  provisions  of  the  statutes,  cas- 
es Involving  misdemeanors  are  committed  to 
the  court  of  criminal  correction,  and  felonies 
to  a  separate  division  of  the  circuit  court 
possessed  of  Jurisdiction  In  criminal  cases. 
Because  of  this,  It  Is  urged  on  the  demurrer 
that  thti  conrt  possessed  no  Jurisdiction 
whaterer  over  the  subject-matter  of  the  ac- 
tion, and  the  argument  proceeds  In  the  view 
that  the  offense  for  which  the  penalty  is 
sou&ht  to  be  recovered  Is  a  misdemeanor  un- 
der our  statute  because  It  Is  denounced 
through  levying  a  fine  therefor.  The  ques- 
tion thus  presented  Is  to  be  disposed  of  on 
a  consideration  of  the  statute  declaring  the 
penalty  and  authorizing  its  recovery.  The 
statute  on  which  the  suit  predicates  Is  par- 
cel of  the  provisions  relating  to  foreign  cor- 
porations which.  In  substance,  prescribes 
conditions  upon  which  they  may  be  author- 
ized to  transact  business  in  the  state.  The 
suit  predicates  on  section  3040,  R.  S.  1909, 
which  Is  as  follows :  "Every  corporation  for 
pecuniary  profit  formed  In  any  other  state, 
territory  or  country,  now  doing  business  in 
or  which  may  hereafter  do  business  In  this 
state,  which  shall  neglect  or  fail  to  comply 
with  the  conditions  of  this  law,  shall  be  sub- 
ject to  a  fine  of  not  less  than  one  thousand 
dollars,  to  be  recovered  before  any  court  of 
competent  jurisdiction;  and  It  Is  hereby 
made  the  duty  of  tbe  secretary  of  state,  im- 
mediately after  August  1,  of  the  year  1891, 
and  as  often  thereafter  as  he  may  be  advised 
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that  oorporatloiui  are  doing  bnsiaeaa  In  con- 
traventlon  to  sectlona  8037  to  3041,  Inclusive, 
to  report  the  fact  to  the  prosecuting  attor- 
ney of  the  county  in  which  the  bualness  of 
such  corporation  Is  located,  and  the  prose- 
cadug  attorney  shall,  as  soon  thereafter  aa 
1b  practicable,  Institute  proceedings  to  recov- 
er the  floe  herein  provided  for,  whl(di  shall 
go  into  the  revenue  fund  of  tha  county  in 
which  the  cause  shall  accrue ;  In  addition  to 
which  penalty,  on  and  after  the  going  Into 
effect  of  said  sections  no  foreign  corporation, 
as  above  defined,  which  shall  fail  to  comply 
with  said  sections,  can  maintain  any  suit  or 
action,  either  legal  or  equitable,  in  any  of 
the  courts  of  this  state,  upon  any  demand, 
whether  arising  out  of  contract  or  tort: 
Provided,  that  the  provislona  of  this  section 
shall  not  apply  to  railroad  companies  which 
have  heretofore  built  thdLr  lines  of  railway 
into  or  through  this  state ;  nor  to  'drummers' 
or  traveling  salesmen  soliciting  business  In 
tills  state  for  foreign  coipcHUtloin  wtAcb.  are 
Mitlrely  nonresident" 

it}  Because  this  statute  declares  such  cor* 
porattons  as  fall  within  its  terms  "to  be  sub- 
ject to  a  fln^*'  it  la  urged  ttiat  it  creates  and 
denounces  a  misdemeanor  which  may  be 
prosecuted  alone  In  St  Louis  in  the  court  of 
criminal  correction  on  information  the 
prosecntinc  attorney.  The  entire  argument 
proceeds  on  and  from  the  use  of  the  word 
"Ooe,"  and  this,  too,  on  the  theory  that  a  ftaie 
obta^  only  as  pnnldmwnt  for  sudi  an  in- 
fraction of  the  law  as  constitutes  a  misde- 
meanor. It  is  true  that  the  word  "fine"  in 
ap^i  of  itself  impUes  punishment  for  a  crimi- 
nal offoise,  but  It  la  not  true  that  this  fact 
exclndes  every  remedy  other  than  a  criminal 
prosecution  to  recover  it  Indeed,  the  word 
•'fine**  impllea  as  well  penalty  for  the  infrac- 
tion of  a  statute  prescribing  an  offense  whidb, 
in  some  cases,  may  be  recovered  by  dvU  ac- 
tion. Bouvler'a  Law  Dictionary,  In  consid- 
ering the  word  "flne"  aa  It  obtains  in  crimi- 
nal law,  says  it  intoids  "pecuniary  punish- 
ment Imposed  by  a  lawful  tribunal  npdn  a 
person  convicted  of  crime  or  misdemeanor. 
It  may  include  a  forfeiture  or  penalty  recov- 
erable in  a  dvll  action."  For  a  further  con- 
sideration of  the  quMtlon,  see  Hansoomb  v. 
Russell,  11  Gray  (Mass.)  373;  Atchison  & 
Neb.  R.  C!o.  V.  Baty,  6  Neb.  87,  29  Am.  Rep. 
356.  It  appearing,  therefore,  that  the  em- 
ployment of  the  word  "flne"  In  the  statute 
does  not  In  and  of  Itself  exclude  the  use  of 
all  remedies  for  Its  recovery,  other  than  that 
by  information  on  the  part  of  the  prosecuting 
attorney,  as  in  strictly  criminal  cases,  the 
argument  Is  to  be  further  considered  by  an 
Interpretation  of  the  statute  to  the  end  of 
ascertaining  the  Intention  of  the  Legislature 
in  that  b^alf.  When  the  statute  is  thought- 
fully considered.  It  is  to  be  noted  first  that  It 
does  not  in  terms  denounce  the  ofEense  con- 
templated therein  as  a  misdemeanor.  No  apt 
words  are  employed  to  enforce  auch  a  condu- 


sbm.  Moreover,  in  a  sabaeiiuent  portion  of 
the  section  the  statute  uses  the  word  "pei- 
alty"  interchangeably  with  that  of  "fine." 
However,  this  is  of  but  slight  significance  In 
that  poialty  Is  a  generic  term  which  Includes 
both  fines  and  forfeitures.  Both  words  are 
suggestive  of  pnnisbmait  but  penalty  is  of 
the  broader  significance.  Bee  18  Am.  ft  Kne. 
Encyc.  law  (2d  Ed.)  S3,  54. 

[3]  While  la  interpreting  a  statute  It  is 
the  duly  of  the  court  to  ascertain  and  ex- 
pound the  Intention  of  the  Legislature  from 
Its  words  and  context,  other  sections  In 
pari  materia,  and,  especially,  when  parcel  of 
the  same  act  may  be  looked  to  for  aid  In 
arriving  at  the  true  meaning.  Upon  con- 
sidodng  some  of  the  othfic  sections  In  pari 
materia  with  this  one,  it  appears  certain 
omissions  are  therein  expresdy  declared  to 
be  misdemeanors,  whereas  no  such  word 
peara  hssB.  By  section  8044,  B.  S.  1000,  It 
Is  ezpr«»ly  declared  that  the  violation  of 
any  of  the  prorlslons  of  sections  3042  to 
8047,  Includve,  by  any  cozpomtlon  "Is  hm- 
by  made  a  mlsdemeanOT."  But  this  does 
not  Include  section  3040,  now  under  review. 
It  thus  appearing  tiiftt  other  sections  In  part 
materia  do  not  reveal  an  Intention  on  the 
part  of  Uie  LegUOature  to  create  a  misde- 
meanor, so  as  to  expressly  require  fb»  pen- 
alty to  be  pursued  by  Information  as  in  crim- 
inal cases,  the  question  is  to  be  determined 
alone  by  reference  to  section  80M.  It  is  true 
by  that  section  tbe  dnty  of  oolleettng  the 
penalty  for  the  state  Is  cast  upon  the  prose- 
cntlng  attorney  of  the  county  in  which  the 
business  of  such  corporation  Is  located,  but 
that  officer  may  involK  dvil  remedies  on  be- 
half of  the  state,  as  weU  as  oQiers,  In  proper 
cases.  The  direction  to  tbe  prosecatlng  at- 
torney with  respect  to  the  precise  flne  or 
penalty  involved  here  is  that  "the  prosecat- 
Ing  attorney  shall  •  *  *  institute  pro- 
ceedings to  recover  the  flne  herein  provided 
for."  These  words  are  suggestive  of  dvll 
rather  than  criminal  proceedings  In  that  tbe 
proceeding  Is  to  be  instituted  to  recover. 
See  StockweU  v.  U.  S.,  13  Wait  (80  U.  8.) 
631,  543,  20  L.  Bd.  49L  Flrom  the  words 
and  the  ccmtext  of  the  statute,  It  cannot  be 
said  to  be  designed  entlrdy  as  strictly  crim- 
inal or  penal  In  character,  but  is  rather  in- 
tended to  be  remedial  as  well.  Therefore, 
whUe  It  may  be  that  an  information  would 
lie.  It  Is  competent  to  pursue  and  recover  the 
penalty  by  a  civil  suit  as  here.  See  Stock- 
weU  V.  U.  8.,  13  Wait  (80  U.  S.)  631,  20  L. 
Ed.  491 ;  Hepner  v.  United  States,  213  U.  S. 
103,  29  Sup.  Ct  474,  53  L.  Ed.  720,  27  L.  B- 
A.  (N.  S.)  739;  United  SUtes  v.  Zucker,  161 
U.  S.  475,  16  Sup.  Ct  641,  40  L.  Ed.  777; 
United  States  v.  Regan,  232  U.  S.  37,  34  Sup. 

Ct  213,  58  L.  Ed.  ;  Western  U.  Tel^raph 

Co.  V.  State,  82  Ark.  309,  101  S.  W.  748,  12 
Ann.  Cas.  82.  Obviously  the  drcoit  court 
possessed  Jurisdiction  of  the  subject-matter. 
Both  this  court  and  the  Kansas  City  Court  of 
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AjipailB  tmn  prooeadfla  In  tbim  flaw  bnreto- 
llDr^  as  wlU  aivMr  nCerawa  to  Stat* 
ex  Folk  T.  lOaaonrt  Ezplont^n,  «ta, 
OOi.  97  lf&  App.  SaSk  70  a  W.  1107;  state 
flx  xel.  N^soa  t.  Fuid  Oo,  m  llo.  Apii,  81, 
US  &  W.  fi06. 

[4]  OAe  demmrer  diaUencn  tba  tight  of 
the  circuit  attomer  of  tiw  clt7  of  St  Lonla 
to  pnMBCQta  tlila  salt  unto  tbe  atatate,  for 
It  la  nU  tba  prooccntlpg  attom^  alone  is 
ratboilzed  fo  do  so.  The  statute  la  a  pub* 
lie  one,  designed  to  apply  to  entire  state, 
and  employs  tbe  words  "prosecatlnc  attorney 
of  tbe  county."  In  sodi  acts,  Hie  word 
'^conn^'  IncindflB  ttas  city  of  8t  Louis,  wtaldi 
exists  under  a  s^Muate  oi^anlaatlon  poaaesa- 
ing  similar  attrlbotes  to  tbose  enjoyed 
the  counties  In  tbe  state.  It  Is  true  thore 
Is  sncb  an  officer  as  tbe  prosecntinc  attorney 
In  tbe  dty  of  8t  Louis,  but  bis  duties  re* 
tate  alone  to  tbe  prosecution  of  mlsdemean- 
ora  and  preliminary  examinations  with  re- 
spect to  felony  cbarges  In  tbe  court  of  crim- 
inal correction.  By  a  general  statute  (sec- 
tion 975,  B.  8.  1909)  tbe  circuit  attorn^  of 
tbe  dty  of  St  Louis  Is  cbarged  "with  tbe 
same  duties  tbat  are  prescribed  by  this  ar- 
Uele  fOr  prosecuting  attorneys  tbrougbont 
the  state."  But  It  Is  said  tbe  i^ords  "pre- 
scribed  by  Cbla  article"  limit  tbe  duties  of 
tbe  circuit  Attorney  of  tbe  dty  of  St.  Louis 
as  by  inhibiting  blm  with  respect  to  the  in- 
fltant  case  in  that  the  statute  (section  8040, 
S.  1909),  above  set  forth,  is  not  parcel  of 
the  article.  It  is  true  that  section  is  not 
a  part  of  tbe  article  referred  to  in  section 
975,  bat  section  1007  Is  of  the  same  article 
.as  is  section  975,  above  referred  to,  and  re* 
lates  to  the  duties  of  prosecuting  attorneys. 
By  section  1007,  tbe  prosecuting  attorney  is 
required  to  commence  and  prosecute  all  dvll 
actions  in  tbe  respective  counties  in  wbldi 
the  state  may  be  concerned,  and,  of  course, 
section  075,  above  referred  to,  charges  the 
drcoit  attorney  of  the  dty  of  St  I^uls 
witb  this  duty  as  weU.  No  one  can  doubt 
tbat  tbe  state  is  interested  in  tbe  enforce- 
ment of  its  IswB  and  especially  those  which 
preaent  a  penal  character.  Manifestly,  tbe 
drcnlt  attorney  is  charged  witb  tbe  duty  of 
prosecuting  this  dvll  suit  undra  section  1007, 
for  tbe  duties  of  the  prosecuting  attorney 
of  the  dty  of  St  Louis  ate  by  otlier  stat- 
utes carved  out  so  as  to  relate  alone  to  mat- 
ters faUii^  within  tbe  purview  of  the  court 
of  CTlmtnal  correction,  it  seems  tbat  a  suit 
■Imllar  to  this  one  proceeded  heretofore  to 
Judgment  in  this  court  in  the  case  of  State 
ex  r6L  FoUc,  (Circuit  Attorney,  Missouri 
Sxploratlon,  eta,  Co.,  97  Mo.  App.  226,  70 
B.  W.  1107,  imder  a  statute  identical  with 
this  one,  In  so  far  as  tbe  precise  question 
In  Judgment  la  concerned,  and  it  was  there 
said  tbe  circuit  attorney  of  St  Louis  was 
tile  tmpet  office  to  move  In  tbe  premises. 

Other  questions  presaited  1^  the  brief  are 


coachided  bate  by  tbm  Jndgmnt  oC  Oia  Su- 
meme  Court  in  flils  Idsntieal  ca8^  as  win 
appear  bgr  zeferance  thereto.  See  State  ex 
xttL  Jones  T.  Howe  SciUs  Oo..  m  8.  W.  788: 
TiM  Judgment  iboidd  be  affirmed.  It  Is 
■0  ordered. 

BBTNOLDS,  P.  J.,  and  ALLBN,  3^  concur. 


STATE  T.  HTTMFBLD.     (No.  14,228.) 
(St  LoqIb  Court  of  Appeala    Missouri.  April 
7,  1914.   Bebearing  Denied  April  24.  1914.) 

1,  Imdictment  and  Infobhatios  (S  110*)— 
Statutost  OFraNSB— Exception  or  Cuss. 

An  indictment  in  the  words  of  Bev.  St 
1909, 1  8315,  forbidding  tbe  practice  of  nedlcino 
or  Bui^ery  or  the  treatment  of  the  lick,  or  rep- 
reeenting  or  advertiaine  oneself  to  be  authorized 
to  treat  tbe  sick,  witnout  a  license  from  the 
state  board  of  health,  with  a  proviso  that  physi- 
ciana  registered  on  or  prior  to  March  12,  1901. 
should  be  regarded  as  licentiates  and  registered 

{ihyricians  under  tbe  law,  was  sofficient,  tboogb 
t  omitted  the  native  averment  that  defendant 
was  not  registered  on  or  prior  to  that  date,  dnce 
tbat  was  matter  of  defense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Informatltm,  Cent.  Dig.  f|  289-294;  Dee. 
Dig.  i  110.*] 

2.  IlTDIOIMENT  AND    InFOBKATTON  ^  111^— 

SxATirroBT  OFnNsi  —  Dbscbiption  or  Oj- 

RN8K. 

When  a  statute  creating  and  defining  an 
offense  contains  an  exception  or  proviso  consti- 
tntine  part  of  its  descrlptiun,  it  Is  esseotial  to 
negative  such  proviso  in  the  information,  since 
the  offense  may  not  be  described  without  so  do- 
ing. 

[Ed.  Note.— For  ottier  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  295-298;  Dec 
Dig.  i  111.*] 

8.  CsnanAi.  Law  (S  IOST^—Necessht  or  Bx- 
CEpnoN— Conduct  or  Attobnbx. 

To  preserve  for  review  statements  of  tbe 
prosecntmg  attorney  alleged  to  be  unwarranted 
by  the  evidence,  a  party  mnst  object  to  tbe  im- 
proper remarks  when  made,  call  tbe  attention 
of  the  court  thereto,  and,  If  the  conrt  fails  to 
rebuke  counsel  as  the  circumstances  may  re- 
quire, save  an  exception  to  the  court's  failure 
in  that  respect 

pEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1691,  2645;  Dec  Dig.  I 
1037.*] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty;  R.  A.  Breuer,  Judge. 

William  C.  Humfeld  was  convicted  on  a 
charge  of  practicing  medicine  and  treating 
the  sick  without  a  license  from  the  state 
board  of  health,  and  he  appeals.  Affirmed. 

See,  also,  161  S.  W.  735. 

Jesee  H.  Schaper,  of  Washington,  and  Mor- 
ris &  Hartwell,  of  La  Crosse,  Wis.,  for  ap- 
pellant Attorney  General  John  T.  BarkM* 
and  Assistant  Attorney  General  W.  T.  Bnth- 
erford,  fdr  tbe  State. 

NOBTONI,  J.  Defendant  was  convicted 
on  a  charge  of  practicing  medicine  and  treat- 
ing the  alck  without  a  license  first  bad  and 
obtained  from  the  state  board  of  health,  sud 
tbia  appeal  Is  prosecnted  fnnu  that  Judgment 
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The  principal  question  for  consideration 
here  relates  to  the  suffideney  of  the  informa- 
tion In  that  it  omits  a  negative  avermrat  to 
the  effect  that  defendant  was  not  registered 
on  or  prior  to  March  12,  ISOl,  as  Is  contem- 
plated in  the  proviso  to  the  statute  nnder 
which  the  prosecutton  is  bad.  The  statute 
iB  as  followe:  "Any  person  practicing  medl- 
dne  or  surgery  In  this  state,  and  any  person 
attonptlng  to  treat  the  sick  or  others  af- 
flicted with  bodily  or  mental  Inflrmlties,  and 
any  person  representing  or  advertising  him- 
self by  any  means  or  thnrasA  any  medium 
whatsoever,  or  In  any  manner  whatsoever, 
so  as  to  Indicate  that  he  la  authorized  to  or 
does  practice  medicine  or  surgery  In  this 
state, -or  tbat  he  is  anthorlzed  to  or  does 
treat  the  sick  or  others  afflicted  with  bodily 
or  mental  Inflrmlties,  without  a  license  from 
the  state  board  of  health,  as  mrovided  In  this 
article,  or  after  the  revocation  of  such  license 
the  state  board  of  health,  as  provided  In 
this  article,  diall  be  deemed  gull^  of  a  mis- 
demeanor, and  punished  by  a  fine  of  not  less 
than  fifty  dollars  nor  more  than  five  hundred 
dollars,  or  by  Impilsonment  in  the  county 
Jail  for  a  paloA  of  not  less  than  thirty  days 
nor  more  than  one  year,  or  by  both  sudi  fine 
and  imprlsonmmt  for  each  and  every  of- 
fmse;  and  treatii^  each  patient  shall  be 
regarded  as  a  separate  offense.  Any  person 
fllii^,  or  attempting  to  file  as  his  own  a  U* 
cense  of  another,  or  a  forged  affidavit  of  Iden- 
tification, shall  be  guilty  of  a  felony,  and.  up- 
on conviction  thereof,  shall  be  subject  to  such 
fine  and  imprisonment  as  are  made  and  pro- 
vided by  statutes  of  this  state  for  the  orlme 
of  forgery  In  the  second  degree.  Said  fines 
to  be  turned  Into  the  state  treasury  when  col- 
lected: Provided,  that  physicians  registered 
on  or  prior  to  March  12th,  1901,  shall  be  re- 
garded for  every  purpose  herein  as  licen- 
tiates and  registered  physicians  under  the 
provisions  of  this  article."  Laws  1901,  p. 
207,  S  7.  amended  Laws  1907,  p.  358,  S  1; 
section  831S,  R.  S.  1909. 

It  will  be  observed  that,  by  the  proviso  con- 
tained In  the  concluding  lines  of  the  statute, 
physicians  registered  on  or  prior  to  March 
12,  1901,  are  exempted  from  the  penalties 
prescribed  in  that  they  are  to  be  regarded  as 
licentiates  In  accordance  with  other  provi- 
sions of  the  article  of  which  the  section  quot- 
ed is  parcel.  The  information  against  de- 
fendant, and  on  which  he  was  convicted, 
charges  an  offense  in  the  language  of  the 
statute,  but  omits  to  negative  the  exception 
reflected  in  the  proviso  thereof.  Because  of 
this  fact  it  is  urged  the  Information  is  In- 
sufGcient  In  law,  and  that  it  should  be  so 
declared  here.  It  appears  tbat  heretofore 
the  court  took  this  view  of  the  matter  and 
BO  declared  the  rule  In  State  v.  Hellscher,  ISO 
Mo.  App.  230,  129  S.  W.  1035;  State  v. 
Brand,  153  Mo.  App.  27, 131  8.  W.  923;  State 
V.  Hoelcher,  163  Mo.  App.  352,  143  S.  W.  850. 
But  the  Supreme  Court  decision  portraying 


a  contrary  view  In  State  t.  (VBrien,  74  Mo. 
649,  was  not  called  to  oar  attention  at  tbat 
time.  The  case  last  dted  is  in  point  on  tbe 
question  now  In  Judgment,  for  It  presented 
the  matter  of  an  Indictment  preferred  against 
one  on  the  charge  of  practicing  medldne  un- 
der a  statute  containing  a  proviso  very  stm- 
Uar  to  the  sectitm  above  set  tntb, 

[1,2]  When  a  statute  mating  and  defin- 
ing an  offense  contains  an  exceptiaa  or  pro- 
viso which  constitntee  a  part  (tf  .its  descrlp- 
tlDii,  it  Is  esBOitial  to  negative  sneh  excev 
tton  (Mr  proviso  in  Uie  iiitonDatt<Hj  or  Indict- 
ment for  the  reason  tbat  the  oflfense  may^ 
not  be  described  without  so  doing.  See  O. 
S.  Ooolt,  M  U.  8.  a?  WalL)  168.  21 
Bd.  ras.  For  a  case  hUchly  illcstrative  un- 
der this  rule  and  calUng  for  a  negative  aver- 
mflDt  in  tlie  tndlctmait;  see  State  r.  Meek, 
70  Mo.  355,  85  Am.  Rep.  427.  Indeed,  the 
doctrine  obtains  aUfce,  though  such  ^otIso 
or  e»:^tion  is  contained  in  a  subsequent 
section,  for.  If  it  Is  descriptive  of  the  offense, 
thMi  negative  words  concerning  it.  are  to  be 
onployed  in  tile  information,  to  the  end  of 
bringing  the  charge  within  the  exception  or 
proviso  and  describing  the  offense  with  tbat 
deamess  to  which  the  accosed  is  always  «i- 
titled.  See  State  v.  Hamlett.  129  Bfo.  App. 
70,  107  S.  W.  1012.  But,  however  this  may 
be,  In  the  Instant  case  the  proviso  asserted 
as  the  exception  la  parcel  of  the  statute  cre- 
ating and  denouncing  the  offense.  Toa<dilnff 
such  a  stetnto  and  such  a  proviso,  tbe  Su- 
preme Court  thus  stated  the  mle  in  Stete  v. 
O'Brien,  74  Mo.  549,  551:  "Whenever  an  ex- 
ception Is  contained  in  the  section  defining 
an  offense,  and  constitntee  a  part  of  the  de- 
scription of  the  offense  sought  to  be  charged, 
the  indictment  must  negative  the  exception, 
otherwise  no  offense  is  charged.  State  t. 
Meek,  70  Mo.  loc  dt  357,  35  Am.  Eep.  427 ; 
State  V,  Shtflett,  20  Mo.  415,  64  Am.  r>ec 
190.  But  where,  as  In  the  case  at  bar.  the 
section  which  defines  the  offense  contains  a 
proviso  exempting  a  class  therein  referred  to, 
from  the  operation  of  the  statute,  it  is  un- 
necessary to  negative  the  proviso,  but  the 
exemption  therein  contained  must  be  Insisted 
on  by  way  of  defense,  by  the  party  accused. 
State  V.  Oox,  32  Mo.  666;  State  v.  Sblflett.  20 
Mo.  417,  64  Am.  Dec.  100,  and  anthoritlea 
there  cited." 

The  rule  thus  stated  has  been  but  recently 
quoted  and  affirmed  by  our  Sunreme  Conrt 
in  a  case  very  similar  to  this  one,  Involving 
a  prosecution  under  the  Identical  statute  be- 
fore us,  as  win  appear  by  reference  to  State 
T.  Smith,  233  Mo.  242,  253,  254,  255,  136  S. 
W.  465,  33  L.  H.  A.  (N.  S.)  179.  See,  also, 
to  the  same  effect,  Kelley's  Criminal  Law  A 
Practice  (3d  Ed.)  (Lee)  g  193.  It  is  entirely 
clear  that  the  information  is  sufficient,  though 
it  contained  no  negative  averment  touching 
the  subject-matter  of  the  proviso,  for  as  to 
this  it  devolved  upon  defendant  to  show  the 
fact  in  defense.    In  so  far  as  a  contrary 
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rule  l8  dented  In  State  t.  HeUadkw  and 
State  T.  Brand  and  State  t.  Hoelcber,  supra, 
timae  tbree  caaes  aboiUd  be  oTenrnled. 

[I]  In  oonidndlng  hla  argommt  for  the 
■tat^  tbe  prosecuting  attorney  made  aome 
itatouaUa  whicb  it  Is  said  wore  unwarranted 
ty  tbe  evidmcev  and  It  la  nrced  tbe  Judg- 
ment sbonld  be  rerersed  because  of  this  tact 
But  tbese  matters  may  not  be  reviewed  here, 
for  the  reason  no  objection  or  exception  was 
made  to  wadi  remarks  at  tbe  time.  In  order 
to  preserve  matter  of  tbla  Uod  txa  review 
oo  appeal  under  oar  jMractlce,  It  Is  Incum- 
bent tm  defendant  to  olidect  to  the  lmpr«nwr 
rraaazlca  of  tbe  counsel  at  tbe  time  tbej  are 
made  and  by  calling  tbe  attention  of  the 
court  thereto,  and  tboi.  If  the  court  falls  to 
rebuke  the  counsel  In  such  a  manner  as  tbe 
dnmmatanoea  may  require,  an  exceptloo 
sbonld  be  saved  respecting  the  failure  of  the 
coDit  lo  tbat  behalt  Tbla  course  was  not 
porsned  here,  and  the  subject-matter  com- 
plained ot  must  be  regarded  as  vnlved  by 
defendant,  and  thus  precluded  from  review 
on  appeal.  State  v.  PbllUps,  283  Mo.  299, 
907,  135  S.  W.  4:  State  v.  Qroce,  280  Ma 
702,  706,  132  8.  W.  2S7. 

Tbe  Judgmoit  sbonld  be  stBrmed  It  is  so 
ordered. 

BEYNOLDS.  P.  3^  and  ALLEN,  J.,  concur. 


AMERICAN  SURETY  CO.  OP  NEW  YORK 
V.  PBUIN-BAMBMCK  CONST. 
CO.   (No.  18,580.) 

(St  Loois  CoaTt  of  Appeals.   Missouri.  April 
T>  1914.    Rehearing  Denied 
April  24,  1914.) 

1.  Assnvparr,  Aonon  ov  (1  3*)— OBonHns— 

EXPBESS  CONTBAOT. 

Plaintiff  cannot  recover  la  indebitatus  as- 
Bumrsit  on  the  gnantam  meruit,  where  there 
is  an  express  oontract  yet  open  that  ts  not 
rescinded  or  executed;  but,  where  such  cod- 
trsct  has  been  fully  performed  by  him,  and 
nothing  remains  except  for  defendant  to  pay 
money  In  consideration  thereof,  plaintiff  need 
not  dedare  qwdally  on  the  ctuitract,  but  niay 
recover  on  an  indebitatus  assumpsit  account 
SB  (or  tbe  reasonable  value;  plaintiff  In  such 
case  not  repudiating  the  contract,  bnt,  under 
the  common  count,  offerinir  it  in  evidence  to 
lustain  his  case  and  as  proof  of  compliance  with 
its  terms. 

[Ed.  Note. — For  other  cases,  see  Assumpsit 
Action  of.  Cent.  Dig.  H  27-S6;  Dec.  Dig.  §  Q.*] 

2.  Absumpsit,  AcTion  or  (|  25*)— BTinENCB 

— COKTBACT. 

Defendant  company  in  1895  entered  into  a 
tODtract  with  a  city  for  the  construction  of  a 
street,  and  for  its  maintenance  for  15  years 
after  construction,  and  procured  from  plaintiff 
a  surety  bond  conditioned  for  its  faithful  per- 
formance, and  agreed  to  pay  reasonable  com- 
pensation therefor  by  way  of  a  premium ;  such 
rfasooable  value  bring  a  premium  amonnting  to 
tSOO  for  the  full  term,  pejable  9100  In  ad- 
vance for  the  first  year  and  $60  in  advance  per 
sannm  thereafter,  and  paid  such  premiums  to 
the  vear  1893,  after  which  they  were  paid  un- 
til 1906  by  its  assignees.  Hald,  upon  a  count  in 
ladebitatns  aasnm^it  aa  for  a  quantum  meruit 


for  i^eminma  for  1907,  1908,  and  1900,  brought 
after  plalntiS's  poiormance  of  the  surety  con- 
tract, that  It  was  competent  to  look  to  the  eon- 
tract  between  the  parties  to  determine  the  time 
the  premluDu  sued  for  were  due. 

[Ed.  Note. — For  other  cases,  see  Assumpsit, 
Action  of,  Gent  Dig.  SS  153-155 :  Dec.  Dig.  f 
25.*] 

8w  ASSUICPSIT,   AmON  OF  (S  26*)— M&ASUBB 
OF  DaMAOBB— OORTBACT. 

In  such  caae  tbe  contract  controls,  and  re- 
covetv  most  be  ascertained  according  to  its 
terms  but  for  the  reasonable  value,  not  exceed- 
ing the  contract  price;  and  the  contract  alone 
affords  sufficient  prima  &ele  evidence  of  the 
reasonable  value. 
[Bd.  Note.— For  other  amm*  see 

-  -  —  — 


Action  of,  Cent  Dig.  H  163-iei;  Dec.  Dijg. 
26.*J 

Appeal  txom  St  Louis  Circuit  Court;  Ehi- 
g&te  McQuUUn,  Judge. 

Action  by  the  American  Surety  Company  of 
New  YoA  against  the  Fruin-Bambrldk  Con- 
struction Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

S.  Mayner  Wallace  and  Barclay,  Ortbweln 
&  Wallace,  all  of  St  Louis,  fbr  appellant 
Geo.  E.  Egger,  of  St  Louis,  for  respondent 

NORTONI.  J.  This  is  a  suit  on  an  implied 
contract  to  reasonably  compensate  plalntUf 
for  execnttng  certain  surety  bonds  at  the  In- 
stance ot  defendant  and  tai  Ita  benefit 
Plaintiff  recovered,  and  defendant  proeecutes 
the  appeal. 

Tbe  suit,  in  tbe  first  count,  proceeds  to  re- 
cover tlie  tbree  last  annual  installments  of 
the  preminm  <m  the  surety  .bonds  In  Quantum 
meruit  and  tbe  matter  fbr  ccmsldeEatlon  pre- 
sets tbe  question  as  to  wbetbw  or  not  It  Is 
competent  to  look  to  the  ooutruct  between 
tbe  parties  to  determine  tbe  time  the  several 
Installments  sued  for  were  due.  Defendant 
seons  to  concede  the  obUgattmi  to  pay  the 
inemlum  In  the  first  instance,  but  pleads  tbe 
statute  of  Umitatlona,  on  the  theory  that  the 
debt  is  an  entire  one  which  accrued  In  Au- 
gust, 1895,  when  tbe  surety  bonds  were  exe- 
cuted, and  tbat  In  this  form  of  action  the 
special  contract  between  the  parties,  fixing 
Its  payment  in  annual  installments,  may  not 
be  reek<«ed  with  whatever. 

It  appears  plalntUt  is  a  surety  company  In- 
corporated and  doing  business  in  the  state 
of  New  York,  while  ^fendant  la  an  incorpo- 
rated company  under  tbe  laws  of  Missouri, 
engaged  In  the  bnsineas  of  constructing 
streets  under  contracts  with  manldpaliti^ 
In  1896,  defendant  «nbarked  In  business  in 
the  city  of  New  York,  and  entered  into  sev^ 
eral  contracts  wlOi  tbat  city  for  the  construc- 
tton  and  maintenance  of  a  nnml>er  at  atreets. 
Defendant  entered  into  22  separate  contracts 
witti  the  mayor  and  board  of  aldermen  of  tbe 
dty  of  New  York  for  the  construction  and 
maintenance  of  as  many  streets,  and  it  be- 
came ita  du&  thereunder  to  funilsb  a  bond 
in  oonnecOon  with  each  omtract  with  sat- 
isfactory surety  thereon,  for  the  faithful  dis- 
charge of  such  contracts.  The  contracts  re- 
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quired  doC  <nil7  tbe  construction  of  the 
streets,  bot  their  maintenance  as  well  by  de- 
fendant for  a  period  of  15  years  after  such 
construction  was  completed:  Having  entered 
Into  such  contracts  with  the  dty  of  New 
Tork,  defendant  procured  the  services  of 
plaintiff  surety  company  in  executing  22  sep- 
arate bonds,  conditioned  for  their  faithful 
performance  and  agreed  to  pay  reasonable 
compensation  to  the  surety  company  there- 
for by  way  of  a  premium  which,  it  appears 
from  the  evidence,  was  payable  in  annual  in- 
stallments for  the  term.  This  suit  proceeds 
in  22  separate  counts  for  certain  annual  In- 
stallments of  premiums  due  and  unpaid  on 
each  of  the  22  separate  bonds  so  executed  by 
plaintifC  at  the  instance  and  request  of,  and 
to  tbe  benefit  of,  defendant.  However,  by  a 
stipulation  in  the  record.  It  is  provided  that, 
as  the  same  questions  arise  on  all  of  the 
counts  of  the  petition,  tbe  case  made  on  the 
first  one  alone  is  to  be  considered,  and  the 
others  should  abide  the  result. 

The  surety  bonds  appear  to  have  been  ex- 
ecuted on  the  17th  day  of  August,  1896,  and 
it  is  said  the  reasonable  value  of  the  services 
of  the  surety  with  respect  to  the  f 10,000  bond 
mentioned  in  the  first  connt  of  the  petition 
was  a  premium  amounting  to  fSOO  for  the 
full  term,  payable  $100  In  advance  for  the 
first  year,  and  $60  in  advance  per  annum 
thereafter.  All  of  the  installments  of  tbe 
premium  on  tMs  bond  were  paid,  save  the 
three  last;  that  is  to  say,  one  Installment  of 
9S0  due  November  25,  1907,  one  installment 
of  premium  due  November  25,  1908,  and  one 
installment  of  premium  due  Novraober  25, 
1909.  The  three  installments  last  mentioned 
were  not  paid,  and  the  cause  of  action  de- 
clared upon  In  the  first  count  of  the  [>etltlon 
is  for  $160  as  the  reasonable  value  for  the 
services  of  tbe  surety  during  the  three  last 
years  prior  to  the  expiration  of  the  mainte- 
nance period  for  which  it  stood  surety  under 
dfiftedant's  contract  with  the  ctt?.  Of 
course,  if  defendant  paid  the  several  install- 
ments of  premium  as  they  fell  due  from  1895 
until  1006,  no  question  under  the  statute  of 
limitations  could  possibly  arise,  for  such  pay- 
ments would  toU  the  statute.  But  it  is  In- 
ststed  by  defendant  that  It  made  no  payment 
of  premium  whatever  after  the  year  1898. 
It  appears  that,  although  defendant,  Fruln- 
Bambrlck  Construction  Ck>mpany,  entered. in- 
to the  contracts  In  New  York  in  1895,  kuA  ex- 
ecuted the  bonds  with  plalntUt  as  surety 
thereon,  at  that  time,  In  tbe  year  1898,  it 
sold  its  business  to  another  company — that 
is,  the  Fruin-Bambrick  Paving  Company,  a 
New  York  corporation — and  withdrew  en- 
tirely therefrom.  Thereafter  tbe  New  York 
corporation,  the  Fruln-Bambrtck  Paving 
Company,  sold  Its  business,  including  the 
same  contracts,  to  the  Barber  Ajfihalt  Com- 
pany, and  it  Is  said  all  of  the  installments  of 
premiums  on  the  bonds  for  which  defendant 
had  become  liable  In  tbe  first  instance  were 
paid  dBring  file  jeum  1889,  1900.  1901.  U02, 


1908,  im  1906,  and  1906  by  the  two  latter 
companies.  Because  of  these  transfers,  and 
because  of  the  fact  that  defoidant  made  no 
payment  on  the  premium  after  1888,  it  la  In- 
sisted tbe  five-year  statute  of  limitations  ob- 
tains In  its  fkvor  with  respect  to  tiM  inataU- 
ments  of  premium  here  sued  tog—tbMt  la, 
those  failing  due  November  2B,  1807,  NoveiD- 
ber  26, 1008,  and  November  25. 1909-^or  that 
the  paymemta  made  during  the  years  betweoi 
1888,  when  dsCendant  withdrew  from  New 
York,  and  1908  were  made  by  the  other  com- 
panies which  continued  the  contracts,  and 
not  Iv  defmdant,  so  as  to  toll  the  statute  of 
limitations,  in  so  far  a«  its  rights  are  con- 
cerned. This  argument  predicates,  of  course, 
upon  the  proposition  that  the  entire  premium 
of  $800  became  due  and  payable  and  the 
right  to  sue  therefor  accrued  when  tbe  bond 
was  executed  August  17,  1886.  It  is  obvi- 
ous that  the  argument  is  unsound  in  the  in- 
stant case;  tor  it  appears  In  the  evidence 
that,  by  the  contract  between  tbe  parties^  the 
premium  was  payable  in  annual  installments, 
and  that  a  reasonable  conqtensatlon  for  tbe 
services  was  $100  for  the  first  year  and  $50 
per  annum  fiiereafter.  Indeed,  In  further- 
ance of  tba  conlzact  to  pay  in  Installments, 
defendant  made  tbe  first  payment  of  $100  at 
the  time  the  b<md  waa  executed,  and  $60  an- 
nually thereafter  during  the  years  of  1896, 
1897,  and  1888.  So  much  Is  conceded  In  Hie 
case. 

But,  it  i«  argued,  in  this  form  of  action 
declaring  up<m  the  implied  contract  to  pay 
the  reaswable  value  for  servicee  rendered, 
the  conu>ensatlon  is  to  be  regarded  as  due 
and  payable,  and  tbe  cause  of  action  therefor 
accrued  at  the  time  the  service  Is  rendered, 
and  the  contract  specifying  the  contrary  as 
by  fixing  installment  periods  may  not  be 
looked  to  at  all.  The  argument  predicates 
upon  and  proceeds  entirely  £rom  what  la  said 
in  Rel&chneider  v.  Beck,  148  iSo.  App,  725, 
735,  736, 129  S.  W.  232,  to  the  effect  that,  if  a 
party  sues  on  a  quantum  meruit,  he  cannot 
recover  on  a  special  contract,  if  one  Is  lunvoi. 
But  this  stat^ent  Is  broader  than  the  law 
warrants. 

[1]  It  is  well  settled  that  a  plaintiff  cannot 
recover  In  Indebitatus  assumpsit  on  the  quan- 
tum meruit  where  there  appears  an  express 
contract  yet  open;  that  is.  not  rescinded  or 
executed.  See  Stollings  v.  Sapi^ngtou,  8  Mo. 
118.  But  beyond  this  the  rule  is  without 
avail;  for,  where  an  express  contract  bas 
been  fully  performed  by  plaintiff  on  bis  part, 
and  nothing  xemains  to  be  done,  except  tot 
defendant  to  pay  money  In  conalderallon  of 
plaintUTs  performance,  plaintiff  need  not  de- 
clare specially  on  tbe  contract,  but  may  re- 
cover on  an  Indebitatus  aaaumpalt  count  o 
for  the  reasonable  value.  See  Ingram  v.  AA- 
more,  12  Mo.  674;  Stoat  v.  St  Louis  Tribune 
Ca,  62  Mo.  842;  4  Bw?.  PL  A|  Pr.  828: 
Mansur  v.  Botts,  80  Mo.  on;  Bednoui  v, 
Adams,  16B  Uo.O0.WB.  W.  800;  Williams 


Digitized  by 


HABBIS  T.  MISSOURI  PAC.  RT.  Oa 


335 


GUeaso,  B.  Go*  112  Mo.  463,  «!,  ao 
8.  W.  mu  84  Am.  8t  Bep.  408.  In  mch  a 
case  it  la  said  ttie  plaintiff  doea  not  repudiate 
tbe  oomtmct  nor  ledE  to  ETold  but,  under 
Us  eounncn  eonnt  In  Indebltataa  aBanmpsIt 
as  for  a  quantum  meruit  of  oompenaation,  he 
offera  the  contract  In  eridence  to  Bustain  hla 
case  and  bla  ptotO.  ctf  eompllanoe  with  Its 
terma.  See  WUUams  t.  OUoigo,  etc.  R.  Co., 
112  Mo.  46S,  481, 20  S.  W.  631. 84  Am.  8t  R«p. 
408.  In  an  sncb  cases,  where  the  plaintiff 
suea  In  Indebitatus  aaBumpslt  aa  for  Quantum 
meruit,  on  Qie  theory  that  be  baa  fuUy  per- 
formed tbe  contract,  and  nothing  remains 
but  for  ttie  defendant  to  pay  him,  his  recov- 
wy  la  to  be  for  tbe  reaauuihle  value,  but 
Dot  exceedlns  the  cmtract  price.  See  Man- 
sur  T.  Botts,  80  Mo.  601;  Hummer  t.  Trost, 
81  Mo.  425,  430;  WlUlanu  r.  Chicago,  etc, 
R.  Co..  112  Ma  463,  20  S.  W.  631,  34  Am.  St 
Rep.  403;  Monarch  Metal  Weath^-Strlp  Go. 
T.  Hanick,  172  Mo.  App.  680, 155  S.  W.  858. 

[2]  It  is  conceded  that  plalntifTs  contract 
was  fully  performed  in  the  Instant  case,  and 
tbe  evidence  is ,  that  the  entire  premium 
charged,  divided  in  installmoits  for  payment, 
is  reasonable  compensation  for  the  services 
rendered.  From  what  has  been  said,  it  Is  en- 
tirely clear  that  the  evldaice  tending  to  prove 
the  contract  between  the  parties  to  the  effect 
the  premium  was  to  be  paid  In  Installments 
on  tbe  2Sth  day  of  November  each  year  is 
Kitirely  competent,  thou^  tbe  snlt  proceeds 
on  the  implied  promise  for  reasonable  com- 
pensation, and  that  such  stipulation  with  re- 
spect to  tbe  time  of  payment  must  control 
aa  to  the  rights  of  the  parties  in  Judgment 
here.  The  antborlties  sustaining  this  view 
are  abundant,  and  all  to  one  effect  In 
Nee  nan  v.  'Donoghue,  00  Mo.  403,  our  Su- 
preme Court  said  that  the  contract  between 
tbe  partiea  In  such  a  case  is  to  be  "used  as 
an  instroment  of  proof."  See,  also,  to  the 
aame  effect  Stockman  v.  Allen,  160  Mo.  App. 
229.  232,  142  8.  W.  744;  Stout  v.  St  Louis 
Tribune  Co.,  02  Mo.  842.  In  Dermott  v. 
Jonea.  2  WalL  (69  U.  S.)  1,  0.  17  L.  Ed.  762, 
the  Supreme  Court  of  the  United  States 
expressly  decided  that  in  a  case  in  indeblta- 
taa aasnmpslt  on  quantum  meruit,  the  con- 
tract Is  proper  in  evidence,  and  that  It  is  to 
detarmlne  the  rl^ta  of  the  parties.  To  the 
same  eSect  la  Mansur  v.  Botts.  80  Mo.  661, 
660;  Plnmmer  v.  Trost,  81  Mo.  420,  43a  So, 
too.  In  Beagles  v.  Robertson,  136  Mo.  App. 
306,  824,  116  S.  W.  1042,  this  court  declared 
that  a  q>eclal  contract  having  been  estab- 
lished: "Tbe  rights  of  tbe  parties  wece  to  be 
determined  In  accordance  with  it'*  Sea,  also, 
to  tbe  same  tttect.  For  v.  Pullman  PaL  Gar 
Ol,  1«  Ma  App.  122. 

[I]  Then,  too,  in  the  leading  case  of  WU- 
Uams V.  Chicago,  etc.  B,  Co.,  112  Mo.  463,  20 
8.  W.  631,  34  Am.  St  Rep.  408,  the  court 
in  dlacosaing  tbe  plaintiff's  count  in  Indeb- 
ltataa asauiapalt  as  for  a  quantum  meruit 

«nrethv 


put  the  queation  as  to  what  effect  tbe  contract 
la  evidence  should  be  given,  and  answerad 
that  It  must  cwtrol.  The  court  aald :  "Hav- 
ing held  that  plaintiffs,  under  the  aUegationa 

of  their  petition,  could  show  the  amount  and 
value  of  their  labor,  not  exceeding  the  con- 
tract price,  tbe  question  necessarllj  arises: 
What  ^Tect  is  to  be  given  the  contract  In 
such  a  case?  We  answer  that  the  contract 
must  BtlU  controL"  Further  on  It  Is  said,  in 
the  same  opinion,  that  the  recovery  must  be 
ascertained  according  to  the  terms  fixed  by 
tbe  parties  in  the  contract  bnt  for  the  reason- 
able value,  not  exceeding  the  contract  price. 
Moreover,  it  Is  abundantly  established,  too, 
that  in  the  absence  of  other  evidence,  the 
contract  may  be  looked  to  for  the  price,  and 
that  it  alone  affords  sufficient  evidence  prima 
fade  of  tbe  reasonable  valne.  Rude  v.  Mitch- 
ell, 97  Mo.  360,  11  S.  W.  225;  Redman  v. 
Adams,  160  Mo.  60,  65  S.  W.  300;  Monarcii 
Metal  Weather-Strip  Go.  v.  Hanick,  172  Mo. 
App.  680,  165  S.  W.  858.  From  this  array  of 
authorltlea  on  the  subject  it  appears  to  be 
entirely  clear  that  It  was  competent  tor 
plaintiff  to  prove,  as  It  did,  that  by  the  terms 
of  tbe  contract  the  installments  of  premiums 
here  sued  for  were  not  due  nntll  November 

25,  1907,  November  25.  1908,  and  November 

26,  1900. 

This  being  true,  it  la  Obvious  tbe  statute 
of  llmltatlona  is  beside  the  case  and  wltbout 
avail,  for  the  cause  of  action  coDcemlng  them 
did  not  accrue  until  then. 

The  judgment  should  be  afflrmed. 

It  Is  BO  ordered. 

ALLEN,  J.,  concurs.  REYNOLDS.  P.  J., 
concurs  in  the  result  and  In  all  of  the  opin- 
ion, except  as  to  what  is  said  about  the 
rule  being  stated  too  broadly  In  Reifschneider 
V.  Beck,  148  Mo.  App.  725,  129  a  W.  232. 
Standing  alone,  the  statement  of  the  rule  Is 
too  broad,  but  considering  those  words  in 
connection  with  the  contn^  he  does  not 
think  they  are. 


HABBIS  V.  MISSOURI  PAC  BT.  GO. 
(No.  13,803.) 

(St  Louis  Court  of  AppcUs.    MissourL  Jan. 
6.  1914.   Rcbearing  Denied  AprU  24,  1914.) 

1.  MaSTIB  ARO  SxaVANT  (I  236*)— IMJOBT  TO 

Sebvant— CoNTBiBtrroBT  Nbouobnce. 
A  brakonan  on  a  work  train,  wbo  goes 
benMth  a  car  of  the  train  to  make  slight  re- 
pairs without  giving  any  of  the  trainmen  notice 
of  his  intention  so  to  do  is  gnilty  of  contributory 
n^Iigence,  preclnding  a  recovery  for  injaries 
caased  by  a  movement  of  the  train,  unless  the 
trainmen  knew  the  hicts  or  the  circumstanceH 
were  socb  as  to  Imply  notice  to  them,  or  unless 
tbey  were  charged  with  the  duty  oi  warning 
tbe  brakeman, 

[Ed.  Note.— For  other  cases,  sse  Maater  and 
Servant  Gent  Dig.  ||  681,  7^42;  Deb  Dig. 
i  288.*] 


I  toplo  and  swltsn  NtniBBB  la  Dm.  Die  *  Am.- Dig.  Key-No.  8wM|  *  Rep'r  Xndtsw 

Digitized  by 


Google 


336 


166  SOUTHWB8TEBN  BEPOBTBB 


(Uo. 


2.  MABira  AHD  SkBTANT  (i  236*)— IHJCTT  TO 
&»VAniV-NEOLXaiNCE. 

A  conductor  in  charge  of  a  work  train 
atanding  on  a  siding  waiting  for  the  passing 
of  a  passenger  train,  who  directed  a  brakeman 
to  couple  the  can  at  the  train,  separated  to  per- 
mit a  crossing,  and  who  also  stated  that  on  the 
arriral  of  the  passenger  train  the  work  train 
would  shove  out,  did  not  thereby  assure  the 
brakeman  that  the  train  would  not  be  moved 
without  giving  him  notice,  and  he  was  not  Jus- 
tified in  going  under  a  car  to  make  slight  re- 
pairs without  giving  notice  to  any  of  the  train- 
men. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  {{  681,  728-742;  Dec.  Dig. 
1236.*] 

a.  BlASTEB  AND  SEBTAHT  (5  270*)— INJUBT  TO 

Sbbvakt— Nbouobnoe. 

A  brakeman,  suii^  for  injuries  caused  by 
a  movement  of  the  train  while  he  was  under 
a  car  repairing  defects,  may  not  show  the  cus- 
tom as  to  starting  trains  among  railroad  crews 
with  which  he  has  worked,  but  may  show  ei- 
ther a  universal  custom  or  the  custom  of  the 
conductor  in  charge  of  the  train. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |8  »l^-027,  832;  Dec.  Dig. 
I  27a*I 

4.  Hastbb  and  Sebtant  (S  278*)— Injubt  to 

SSBVANT— NeOLIGERCB. 

Evidence  that  a  conductor  in  chane  of  a 
work  train  generally  noticed  where  ma  men 
were  before  he  gave  signals  to  start  the  train, 
and  that  it  was  his  duty  to  know  where  his 
men  were,  did  not  show  a  custom  of  the  conduc- 
tor not  to  start  his  train  before  notice  to  the 
crew  hia  intention  to  do  so,  and  did  not  re- 
lieve a  brakeman,  going  under  a  car  of  the  train 
to  repair  defects,  of  the  charge  of  negligence  for 
his  failure  to  give  notice  to  the  trainmen  of  bis 
intention  so  to  do. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dis.  U  954.  956-958,  960-069, 
971,  972,  977;    Dec.  Dig.  |  27a*] 

5.  EVIDBNOB  (I  471*>— I^AL  CONGLUBIOir  OW 

Witness. 

The  statement  of  a  witness  that  it  iras  the 
duty  of  the  conductor  in  charge  of  a  work  train 
to  know  where  his  men  were  before  signaling  the 
train  to  start  was  but  a  legal  condnaion  of 
the  witness. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Gent.  Dig.  U  2149-2185 ;  Dec.  Dig.  |  471.*] 

6.  Mabteb  and  Sebvaht  (f  278*)— IHJUBT  TO 

Sebvant—Ccstom. 

Evidence  that  the  engineer  in  charge  of  a 
work  train,  on  receiving  a  signal  from  the  con- 
ductor to  start,  generally  whistled  and  then 
looked  for  a  signal  from  the  crew  to  let  him 
know  where  they  were,  and  that  the  conductor 
was  alone  authorized  to  give  such  signal,  did 
not  show  a  custom  of  the  engineer  to  wait  for 
a  second  signal  before  starting,  on  receiving  a 
signal  from  the  conductor,  so  as  to  rdieve  a 
brakeman,  going  under  a  car  to  make  repairs, 
of  the  charge  oi  nu;Ugence  because  of  his  fail- 
ure to  notify  any  ox  the  trainmen  of  hia  inten- 
tion BO  to  do. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  H  954,  956-958.  96(>-«69, 
971,  972,  977;  DecTMg.  |  278.*] 

7.  Maoteb  and  Sebvant  (8  278*)— Injubt  to 

SeBVANT— NBQUQENCE— EviDENeE. 

Where,  in  an  action  for  injuries  to  a  brake- 
man  going  under  a  car  of  a  train  to  make 
slight  repairs,  caused  by  a  movement  of  the 
train  on  a  signal  by  the  conductor,  there  was 
evidence  that  the  engineer,  a  short  time  before 
receiving  the  signal  to  move,  had  beard  a  noise 
made  in  the  air  pump  on  the  engine,  bat  such 
noise  did  not  indicate  that  an  employ^  was  be- 


neath a  car,  but  would  indicate  tiiat  an  antplo^ 
engaged  In  looking  after  Uie  air-brake  connec- 
tions, could  not  be  beneath  a  car,  but  might  be 
between  cars,  and  that  one  could  adjust  the 
air-brake  coniwcdons  without  ji^'ripg  himseU 
in  any  danger,  the  engineer  was  no^  bb  a  mat- 
ter of  law,  guQty  of  negligence  in  starting  the 
train  on  the  signal  of  the  condoctor  withont 
first  giving  sUcnals  to  the  train  crew  oC  his  in- 
tention to  move  the  train. 

[Ed.  Not*.— For  other  cases,  see  Ifaater  and 
Servant,  Cent  Dig.  81  954.  966-958,  960-O69, 
971,  9ra,  977;  Dec.  Digrj  278*r 

8.  Masteb  and  Sbbtant  (|  236*)— Injubt  to 

SEBVANT^ONTBIBUTOBT  NBOUOBHCB— EV- 
IDBNOB. 

A  brakeman  on  a  work  train,  who.  in  tho 
line  of  bis  duty  to  tn^tect  the  cars  while  the 
train  was  standing  on  a  riding,  went  under  a 
car  to  make  repairs  without  giving  notice  to 
any  of  the  trainmen,  wliUe  in  such  cases  the  en- 
gineer was  notified  so  that  the  train  might  not 
be  moved,  was  guilty  of  contributory  negligence, 
as  a  matter  of  law.  precluding  a  recovery  for 
injuries  caused  by  a  movement  of  the  train, 
especial^  where  eadi  member  of  the  crew  was 
supposed  to  look  ont  for  his  own  safety. 

[Ed.  Note.— For  other  cases,  see  Ifoster  and 
Servant  Gent  IMg.  |S  681.  723-742;  Dec.  Dig. 
I  236.*] 

9.  MAaTKB  AND  Sebvant  (|  286*)— Injubt  to 

SBBVANiy-GoilTaiBDTOBT  NBOUOBNOB. 

An  employfi  may  not  rely  entirely  on  the 

obligations  of  others  to  observe  care  for  bis 
safety,  and  himself  disregard  the  dictates  of 
prudence,  but  he  mast  use  reasonable  precau- 
tions for  his  own  safety,  and  then,  in  the  ah- 
sence  of  knowledge  to  the  contrary,  he  may 
act  on  the  presumption  that  others  will  not 
be  negligent 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  IS  681,  723-742;  Dec.  Dig. 
8  236.*] 

Appeal  from  St  Louis  Circuit  Court ;  Geo. 
H.  Shields,  Jadg& 

Action  by  Edgar  B.  Barrls,  against  the 
Missouri  Pacific  Railway'  Company.  From  a 
Jndgmoit  for  tfAlntiff,  defendant  appeals. 
Reversed. 

James  F.  Qreen,  of  St  Lotds,  for  appel- 
lant George  SaflFord,  of  St  Loiiia,  for  re- 
spondent 

AIAMS,  J.  This  Is  an  action  to  zocotw 
damages  tor  pawnal  injuries  saflered  by 
plalntifF,  wblle  In  the  employ  of  defendant 
company,  and  alleged  to  have  be^  sustained 
by  reason  of  tfae  negUgenoe  ot  defendant's 
agents  and  servants.  PlalntifC  recovered,  and 
tbo  case  Is  beie  upon  detaidanfa  appeal. 

At  the  time  of  plalntiirB  Injniy*  to  wtt^ 
August  21,  U09.  be  was  employed  as  brako' 
man  upon  a  *Svork  train"  aC  defendant,  and 
had  been  so  employed  and  working  with  tlie 
train  crew  fhereot  aince  the  ninOi  of  tlie 
same  mcmth,  a  period  of  12  days.  Upon  the 
day  in  (juestlon  this  work  train  consisted.  It 
seems,  of  about  21  cars  and  the  engine  and 
caboose,  and  prior  to  the  time  wbm  plalntUf 
recelTed  his  injury.  It  bad  beat  standing  for 
some  Ume  npon  a  siding  at  BnshoDg,  Kan., 
waiting  for  a  passenger  train,  known  as  No. 
4,  to  pass  that  place.  It  appears  that  the 
tracks  at  this  point  extend  nearly  east  and 
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west,  and  Oat  the  train  was  standing  west 
of  the  station  at  this  place,  the  caboose  be- 
ing near  the  latter.  It  seems  ftut,  as  tbe 
train  was  then  made  up,  there  were  three 
can  between  tbe  caboose  and  the  engine; 
then  came  the  engine,  which  was  headed 
west,  and  b^ood  or  west  ot  that  was  what 
la  tamed  a  "ledgerwood"  car,  which  Is  a 
iroriE  car,  equipped  with  certain  madilnery, 
and  beyond  that  about  17  "fiat"  cars.  While 
tbe  train  was  thus  waiting  at  tlils  place,  It 
had  been  sq^arated  in  order  to  leave  open  a 
poblic  crossing  a  little  distance  west  of  the 
depot  In  other  words  the  train  crew  "cut 
the  crossing,"  as  It  la  termed,  leavli^  the 
"ledgerwood"  car,  and  all  the  other  cars  be- 
fODd  that,  west  of  the  crossing,  and  the  en- 
gine, three  cars  and  caboose  east  thereof. 

It  appears  that  the  train  was  thus  stand- 
ing on  the  side  track,  about  noon  of  the  day 
in  question.  Plaintiff  testified  that  the  con- 
ductor and  other  members  of  the  train  crew 
left  It  to  go  to  lunch,  but  that  be  remained 
la  the  caboose  and  ate  his  lunch  there,  and 
afterwards  shaved  himself;  that  while  he 
was  shaving  the  conductor  returned,  and 
told  Mm  to  go  and  "conple  up  tbe  crossing" 
wben  he  had  finished  sharing,  saying  that 
when  Ma  4  came  they  would  "shore  out" 
When  idaintlfC  had  finished  sharing  he  "cou- 
pled up  tbe  crossing,"  i.  e.,  caused  the  cars  to 
be  mored  together  and  coupled.  It  appears 
that  th^eafter  plaintifr  started  to  "go  orer" 
or  look  orer  the  train,  going  along  and  test- 
ing the  air-brake  connections,  etc.  He  thus 
vent  along  nearly  the  entire  train  until  he 
came  to  the  second  or  third  car  from  tbe 
"head  end,"  L  e,  the  west  extremity  of  the 
train,  which  was  about  14  or  15  car  lengths 
from  the  engine.  He  testified  that  he  saw 
some  loose  taps  on  the  "draft  timbers"  be- 
neath this  car,  such  timbers  being  situated 
above  the  trucks  at  the  west  end  of  the  car. 
He  thereupon  crawled  under  the  car  to  tight- 
en these  t&pB,  without  notifying  any  one  of 
bis  intention  so  to  do.  This  placed  him,  it 
Bwma.  Immediately  In  front  of  or  east  of 
tbe  wheels  of  tbe  west  truck  of  tbe  car. 

It  appears  that  after  the  conductor  had 
directed  plaintllf  to  "couple  up  the  crossing," 
the  latter  consumed  perhaps  10  or  16  mlnntes 
in  completing  his  sharing,  then  coupled  the 
cars  at  the  crossing.  What  time  elapsed  aft- 
tx  that  before  he  was  injured  Is  a  matter  In 
dispute,  but  plaintiff  testified  at  the  trial 
that  It  was  about  10  minutes.  During  this 
latter  period,  t  e.,  after  the  crossing  had  been 
coupled  np,  and  while  plaintiff  was  going 
over  the  train,  the  conductor  received  word 
that  passenger  train  No.  4  had  been  "ditch- 
ed," and  he  thereupon  signaled  tbe  engineer 
to  pull  out  tbe  train  toward  the  east  The 
ci^lneer,  after  blowing  his  whistle  three 
times  In  quick  succession,  as  It  seems,  at 
onre  proceeded  to  more  the  tndn  towaM  the 
east,  or  to  "poll  out,"  as  the  trainmen  called 
It,  since  the  greater  part  of  the  train  waa 
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then  back  of  the  oigina  as  It  ttnu  moreO. 
Plaintiff  at  this  time  was  underneath  the 
car  aforesaid,  and  situated  Immediately  in 
front  of  the  rear  trucks  tbereiHEL  He  attempt- 
ed to  get  out  from  under  tbe  car,  bnt  In  do- 
ing ao  his  arm  was  caught  under  the  whe^ 
and  mangled  so  that  it  waa  necessary  to  am- 
putate it  And  this  suit  Is  for  tlie  damages 
and  loss  Uiereby  sustained- 
Appellant's  brief  before  ua  la  directed  chief- 
ly to  the  action  of  the  trial  court  in  orer- 
roling  Its  demurrer  to  the  evidence,  though 
other  asslgnmento  of  error  are  made.  And 
appellant's  position  is  that  no  negligence  was 
shown  on  the  part  of  Its  agents  and  servants 
in  charge  of  the  train,  and  that  plaintiff,  in 
going  under  the  car  as  he  did,  without  notice 
to  tbe  conductor,  engineer,  or  any  one  else 
of  his  Intention  to  do  so,  was  guilty  of  such 
negligence  as  to  preclude  a  recovery  for  the 
injuries  thereby  sustained.  Plaintiff  Intro- 
duced in  evidence  a  statute  of  the  state  of 
Kansas,  in  force  at  the  time  of  the  injury, 
the  essential  part  of  which  is  as  follows: 
"£very  railroad  company  organized  or  doing 
business  In  the  sUte  of  Kansas  shall  be  li- 
able for  all  damages  done  to  any  employ^  of 
said  company  in  consequence  of  any  negli- 
gence of  its  agente,  or  by  any  mismanage- 
ment of  its  engineers  or  other  employes,  to 
any  person  sustaining  such  damage;  provid- 
ed, that  notice  in  writing  that  an  injury  has 
been  sustelned,  stating  the  time  and  place 
thereof,  shaU  have  been  given  by  or  on  be- 
half of  the  person  Injured  to  such  railroad 
company  within  eight  months  after  tbe  oc- 
currence of  the  injury;  provided,  however, 
that  where  an  action  is  commenced  by  the 
injured  person  within  said  eight  months,  It 
shall  not  be  necessary  to  give  said  notice^" 
This  action  was  begun  in  the  circuit  court  of 
the  dty  of  St.  Louis,  returnable  to  the  April 
term,  1010,  of  said  court,  and  within  eight 
montlis  after  plaintiff  received  his  iojurlea. 
Defendant  on  tbe  other  hand,  placed  in  evi- 
dence a  decision  of  the  Supreme  Court  of  the 
state  of  Kansas,  showing  that  the  doctrine  of 
comparative  negligence  does  not  obtain  in 
the  courts  of  said  state,  but  that  the  latter 
recognize  and  enforce  the  doctrine  of  contrib- 
utory negligence  prevailing  In  this  state; 
said  case  being  that  of  Mo.  Fac.  B.  B.  Co.  v.. 
Walters,  78  Kan.  30,  96  Pac.  346. 

[1]  I.  There  can  be  no  doubt,  we  think, 
that  the  general  rule  must  obtain  that  unless 
those  in  charge  of  a  train  or  locomotire  know 
that  an  employe  is  beneath  a  car,  or  unless 
the  drcumstenees  are  such  as  to  imply  no- 
tice to  them  that  such  may  be  the  case,  or 
they  are  in  some  way  char^  with  the  duty 
to  warn  such  employ^,  the  latter  In  going  be- 
neath a  car,  without  any  notice  whatsoever  of 
his  intention  so  to  do,  is  guilty  of  satb  neg- 
ligence as  to  preclude  a  recovery  for  injuries 
sustained  by  reason  of  said  car  being  moved 
in  the  course  of  the  conduct  of  the  railroad 
company's  buaineBB.    On  this  questl<ai,  in 
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genenl,  a  tazt-wrtter  mjai  **7iut  as  It  Is 
Gontrlbiitox7  negU^nce  for  a  BtTanger  to 
climb  orer  stationary  ears,  tecaoae  of  the 
great  danger  InrolTed  in  the  nndertaklng.  It 
1b  held  contributory  nexUgmce  for  an  em- 
ploye or  third  person  to  crawl  ander  a  car 
or  locomottve  withont  first  notifyins  the  par- 
ty In  diarge  of  It  of  such  intention  on  his 
part"  1  White,  Personal  Injuries  on  Ball- 
roads,  f  41S.  Bnt  whether  or  not  an  enqiloyfl 
Bhonld  be  held  guilty  of  nesllgenoe  as  a  mat- 
ter of  law  In  going  beneath  a  car  withont  no* 
tlce  or  warning  to  others  of  his  presence 
there  must  of  course  depend  upon  the  dr- 
cumstances  Imrolved.  The  ease  before  us 
differs  considerably  tnnn  those  in  which  a 
car  repairer  or  car  cleaner  is  at  work  upon 
a  car,  which  forms  no  part  of  a  train,  but 
whldi  has  been  placed  upon  a  side  tra<^,  or 
somewhere  In  the  railroad  company's  yards, 
for  the  purpose  of  being  repaired  or  cleaned, 
though  it  is  somewhat  analogous  to  such 
cases.  There  may,  of  course,  be  either  a 
rule  or  an  established  custom  to  the  effect 
that  men  so  working  about  or  beneath  de- 
tached cars,  standing  upon  side  tracks  or  in 
railroad  yards,  are  to  be  notified  or  warned 
of  the  movement  or  disturbance  of  such  cars; 
and,  under  such  drcamstanoes,  they  may 
rely  upon  such  warning  being  given.  On  the 
other  baud,  it  may  be  the  rule  or  custom 
for  an  employ^  so  working  upon  or  beneath 
a  car  to  put  out  a  flag  or  other  signal  to  in- 
dicate his  presence  there ;  and,  where  such  is 
the  case,  he  is  generally,  if  not  universally, 
held  guilty  of  negligence  as  a  matter  of  law 
where  he  fails  to  give  such  warning. 

In  Kettlehake  v.  Car  &  Foundry  Co.,  171 
Mo.  App.  628,  163  S.  W.  652,  the  action  was 
for  the  death  of  a  car  repairer  who,  while 
working  under  a  ear,  was  run  over  by  reason 
of  a  train  of  cars  striking  the  same.  The 
evidence  went  to  prove  an  estabUshed  custom 
on  the  part  of  the  defendant's  employes  in 
charge  of  its  trains  to  give  warning  of  the 
approadi  of  a  train  or  locomotive  to  cars 
situated  as  was  the  one  that  was  being  re- 
paired; and  there  was  evidence  pro  and 
con  as  to  whether  this  custom  bad  been  com- 
plied with.  This  court  held  that  the  facts 
were  sofflcient  to  make  out  a  case  for  the 
consideration  of  the  Jury ;  It  not  appearing 
that  the  deceased  was  required  to  give  notice 
of  his  presence  beneath  the  ear,  bnt  that  de- 
fmdant's  employes  in  charge  of  its  train 
should  have  known  that  he  was  ther^  re- 
pairing the  (»r  which  had  been  placed  there 
for  tliat  purpose,  and,  under  the  tacts  in 
evidence,  were  charged  with  a  duty  to  warn 
him. 

And  in  Weaver  v.  Railroad,  170  Mo.  App. 
284,  1S6  S.  W.  1,  the  plaintUt  was  injurad 
while  cleaning  a  Pullman  car  standing  in  the 
yards  of  the  defendant  railroad  company. 
Tliere  was  evidence  tending  to  show  that  it 
was  an  unusual  practice,  and  one  of  which 
the  plaintiff  had  not  been  Informed,  and  of 


which  she  had  no  knowledge,  for  a  train  to 
be  backed  against  <me  of  these  cars  while  it 
was  being  thus  cleaned.  There  was  no  rule 
or  custom  shown  retiolrlng  any  flag  or  oth- 
pi  signal  to  be  displayed  showing  that  dean- 
ers  were  at  work  in  the  car;  but  the  cars  i 
were  left  upon  this  track  for  this  express  pur-  | 
pose,  which  the  defoidant^s  employes  in 
charge  of  Its  tnln  knew.  The  Kansas  City  | 
Court  of  Appeals  held  Uiat  the  defendant 
railroad  company  owed  plaintiff  ttie  duty  of 
not  moving  the  train  In  a  manner  to  endau-  ! 
ger  the  safety  of  plaintiff  and  other  cleaners 
at  work  upon  the  train,  without  giving  them 
warning  of  such  tntraided  movmnent  tliereof. 

In  lUlnoia  Central  Ballroad  Go.  v.  Panebi- 
ango,  227  lU.  17a  81  N.  W.  63,  the  plaintiff, 
a  track  laborer,  lived  in  a  "boarding  car," 
which  was  stamllng  upon  a  dde  track  con- 
pled  with  others  and  with  the  brakes  set 
lie  was  injured  while  crawling  beneath  the 
car  in  going  for  water  for  cooking  purposes, 
as  was  the  custom  of  sudi  laborers  at  the 
timfc  It  was  held  that  the  defendant  com- 
pany owed  him  the  duty  of  not  suddenly 
moving  the  cars  without  notice  or  warning, 
when  it  knew,  or  was  charged  with  notice, 
that  he  and  other  such  laborers  were  ac- 
customed to  cra^  under  the  car  in  going  for 
water. 

But  in  Van  Camp  v.  Railroad,  141  Mo.  App. 
344,  125  S.  W.  530,  a  car  repairer  was  kUled 
by  reason  of  the  car  upon  whldb  be  was 
working  Doing  struck  by  another  car  switch' 
ed  upon  the  same  track  by  tilie  defendant's 
servants.  The  company's  rules'  provided  that 
i>ue  at  work  repairing  such  a  standing  car 
should  put  out  a  blue  flag  as  a  warning  to 
others  not  to  disturb  the  car.  Tta  deceased, 
at  the  time  in  question,  was  at  work  upon 
the  car  without  putting  out  such  flag;  and 
he  was  held  to  he  guilty  of  negtig^ce,  a 
matter  of  law,  precluding  a  recovery  by  his 
widow  for  his  death. 

And  in.  Renfro  v.  Railway  Co.,  86  Mo.  302, 
the  deceased,  a  car  repairer,  likewise  wait 
under  a  car  for  the  purpose  of  repairing  it 
wlUiout  putting  out  a  flag,  or  having  some 
one  on  watch,  as  the  rules  required,  and  it 
was  held  that  because  of  bis  negligence  in 
the  premises  the  plaintiff,  bis  widow,  could 
not  recover  for  his  death. 

In  Alabama,  etc.,  By.  Co.  v.  Boach,  116 
Ala.  360,  23  South.  62,  plaintiff  was  a  car  in- 
spector, and  on  the  day  of  tbe  accident  sev- 
eral cars  were  standing  upon  a  track  in  de- 
fendant's yarda  Other  cars  were  being  con- 
tinually run  in  upon  ^e  various  tracks. 
Plalutiff  went  under  one  of  the  standing  cars 
to  inspect  It,  without  giving  notice  to  the 
yardmaster,  switch  foronan,  or  any  one  else 
of  his  intention  to  do  so,  and  without  put- 
ting out  any  signal  or  warning,  and  was  in- 
jured by  reason  of  olber  cars  being  run 
against  the  car  which  he  was  thus  inspect- 
ing. It  was  held  tbat  he  was  guilty  of 
such  negligence  as  to  preclude  a  recovery. 
The  court  said:  "The  rule  is  w^  settled 
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upon  Bonnd  principles  of  law  that  the  prox- 
imate contributory  negligence  of  a  plalntlCt 
wlil  defeat  a  recovery  based  npon  the  simple 
negligence  of  the  defendant  ♦  *  ♦  If 
these  facta  do  not  show  contributory  negli- 
gence as  a  matter  of  law,  the  rule  hafi  better 
be  abolished."  See,  also,  Sonthem  Pacific 
Co.  T.  Pool,  160  U.  S.  488.  16  Sup.  Ot  838, 
40  L.  Ed.  485. 

IL  It  will  be  readily  seen  tttat  the  cases 
to  which  we  hare  Just  referred  turn  upon 
the  qoestlon  as  to  whether,  under  the  facts 
of  the  particular  case,  it  was  the  duty  of  the 
deceased  or  injured  employ^  to  give  warning 
of  his  presence  upon  or  beneath  the  car, 
or  whether  it  was  the  duty  of  the  defend- 
ant's servants  in  charge  of  its  locomotive 
or  train  to  give  warning  of  any  movement  or 
distarbance  of  the  car  In  question.  In  the 
instant  case  the  car  upon  which  plaintiff  at- 
tempted to  make  some  slight  repairs  formed 
a  part  of  a  train  standing  upon  a  siding, 
with  locomotive  attached  and  all  coupled  up 
and  connected*  In  condition  to  be  moved  at 
any  time.  Plaintiff  admits  that  he  notified 
neither  the  conductor  nor  the  engineer  of  his 
intention  to  go  beneath  the  car;  and  all  of 
the  evidence  tends  to  show  that  no  one  about 
the  train  knew  that  be  had  done  sa  His 
eas^  howeT«r,  is  bottomed  npon  the  theory 
that  the  drcnmstances  were  such  as  to  show 
□egUgence  on  the  part  of  the  conductor  and 
the  engineer;  and  that  they  should  have 
known  that  It  was  likely  or  probable  that 
be  would  place  himself  in  a  dangerous  posi- 
tion. In  the  performance  of  his  duty  in  "going 
over"  the  train;  and  that  therefore  they 
were  guilty  of  negligence  in  moving  the 
train,  without  giving  him  sulflclent  warning 
to  enable  him  to  get  out  of  danger ;  and  that 
be  was  guilty  of  no  negligence,  under  the 
circumstances. 

In  Spencer  y.  Railway  Co.,  130  Ind.  loc 
dt  183,  29  N.  E.  916,  an  employe  went  be- 
n^th  a  locomotive  for  the  purpose  of  clean- 
ing it,  while  It  was  standing  upon  a  "switch 
track,"  and  was  injured  by  the  engineer  putr 
ting  the  locomotive  in  motion;  the  court 
said:  "It  was  not  negligence  on  the  part  of 
the  persons  under  whose  direction  he  [plain- 
tiS]  was  working  to  order  him  to  clean  the 
engliie,  whldi  at  the  time  was  standing  still 
oa  the  trade  They  had  the  right  to  pre- 
same,  although  he  was  inexperienced  in  the 
work,  that  he  would  exercise  some  degree  of 
care  to  ayoiA  Injury*  They  did  not  order 
bim  to  go  nnder  the  engine,  or,  for  anything 
that  appears  in  the  complaint,  had  any  rea- 
son to  suppose  that  he  would  place  himself  In 
that  dangerous  position.  Atlas  Engine  Works 
r.  Randall,  100  Ind.  293  [50  Am.  Rep.  798]. 
It  Is  not  alleged  that  lie  notified  the  engineer 
or  ottier  persona  In  (iharge  of  the  engine  that 
be  was  going  under  it,  or  that  th^  had  any 
notloe  or  knowledge  of  that  fact  Under 
these  cinmmstanceB  it  does  not  appear  that 
the  employte  in  diarge  of  the  engbie  were 
cnfity  of  negUflttice  In  putting  It  in  motion ; 


but  it  does  appear  that  the  appellant  was 
guilty  of  negligence,  contributing  to  the  in- 
jury. In  placing  himself  in  this  dangerous  po* 
sition  without  first  warning  the  engineer.  It 
was  the  assumption  of  a  needless  risk  on 
his  part.  The  general  averment  of  want  of 
negligence  on  his  part  is  controlled  by  the 
spedflc  allegations  of  fact  whldi  show  that 
he  was  negligent." 

In  Norfolk  R.  Co.  v.  Graham,  96  Va.  430. 
31  S.  E.  604,  the  plaintiff  was  Injured  while 
in  defendant's  employ  as  a  helper  to  the 
"overhauler"  In  the  defendant's  railway 
yards.  He  went  beneath  a  car,  to  which  a 
locomotive  was  attached  without  the  knowl- 
edge of  the  engineer  in  charge  thereof  and 
was  injured  by  the  movement  of  such  loco- 
motive and  car.  The  court  said:  "He  [plain- 
tiff] was  in  a  position  to  see  all  and  to  hear 
all  that  occurred,  and  when  he  went  under 
the  car  he  must  have  known  that  he  was 
going  into  a  place  of  danger,  and  that  no 
one  had  been  charged  with  any  particular 
duty  to  look  out  and  warn  him  of  approach- 
ing danger.  To  go  under  a  car,  under  such 
circumstances,  to  which  an  engine  was  -  at- 
tached, without  notifying  the  en^neman  of 
his  purpose,  was  an  act  of  negligence.  The 
facts  in  proof  establish  that  the  peril  he  In- 
curred in  going  under  the  car  was  such  that 
a  man  of  ordinary  intelligence  must  have 
seen  and  understood.  This  Indiscretion  on 
his  part  was  the  imm(>aiate  cause  of  the  in- 
jury wLlch  be  sustained." 

In  Wilkinson  v.  RaUroad,  105  Minn.  300, 
117  N.  W.  611,  a  fireman  went  under  a  loco- 
motive to  clean  out  an  ash  pan,  after  side 
switching  had  been  done  at  a  station  and 
the  train  made  up,  without  notifying  the 
conductor  or  brakeman  of  what  he  was  do- 
ing. Some  one  connected  the  air  brakes  in 
such  a  manner  as  to  force  a  piston  rod  down 
upon  his  leg,  whereby  he  was  Injured.  It 
was  held  that  he  was  guilty  of  negligence, 
and  that  the  trial  court  properly  ordered 
judgment  for  the  defendant,  notwithstanding 
a  verdict  for  plaintiff. 

[2]  III.  In  the  instant  case  respondMit con- 
tends that  the  conductor  was  negligent  In 
giving  a  signal  to  move  the  train,  in  view  of 
what  he  had  previously  said  to  0ie  plaintiff 
when  he  directed  the  latter  to  couple  up  the 
crossing,  and  also  in  violating  an  allied 
custom  not  to  give  a  signal  to  move  the 
train  without  seeing  that  the  various  mem- 
bers of  the  crew  were  In  places  of  safety. 
As  to  the  first  of  these,  the  theory  la  that 
the  conductor  had  assured  plaintiff  that  the 
train  would  not  be  moved  until  passenger 
train  No.  4  had  arrived,  and,  furthermore, 
that  the  train  would  be  lAoved  out  and  not 
pulled  wben  it  did  move.  And  It  is  argued 
that  plaintiff  was  entitied  to  rely  upon  the 
assumption  that  tbe  train  would  not  move 
until  No.  4  passed,  and  that  when  It  did  so 
It  would  proceed  In  tiie  direction  opposite 
from  that  in  which  it  was  actually  moved. 
It  la  true  that  had  the  passenger  train  not 
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been  "dltcbed,''  mO.  had  this  tr^  contlnaed 
to  wait  for  ItB  arrival,  plaliitlff  would  doubt- 
tees  luiTe  escaped  Injor^*  And  It  may  be 
that  had  the  train  been  thoved  out  Instead 
of  pulled,  plaintiff  would  have  bad  time  to 
escape  from  beneath  the  car  before  the  tracks 
at  the  farther  end  thereof  reached  hloL 
Bat,  nerertheless,  we  think  that  what  the 
condactor  said  to  him  wltli  respect  to  the 
Intended  movement  of  tiie  train  was  nothii^ 
in  the  way  of  an  aasnrance  to  him  as  to  the 
future  movements  thereof.  In  fact  it  was 
neither  a  direction  nor  an  assurance  to  him. 
The  only  ordet  or  direction  given  him  was  to 
couple  vp  the  crossing.  The  conductor  then 
added  that  when  No.  4  arrived  th«y  would 
uave,  or,  as  plaintiff  says,  would  'Uiove 
out."  As  an  experienced  railroad  man,  plain- 
tiff must  have  known  that  tbe  movements  of 
the  train  were  subject  to  sadi  orders  "or  re- 
ports as  the  conductor  might  at  any  time  re- 
ceive. It  appears  that  this  work  train  had 
no  time  schedule,  bnt  that  It  was  moved  by 
orders  of  the  trainmaster  or  superintendent, 
given  to  the  conductor;  and  plaintiff  testl- 
fled  that  the  entire  train  was  under  the  con- 
trol of  tbe  conductor.  It  cannot  be  well 
lieved  that,  at  the  time  these  words  in  ques- 
tion were  spoken  by  the  condactor,  there  was 
any  idea  Involved  of  an  assoranoe  to  plain- 
tiff that  the  train  would  In  no  event  be  mov- 
ed until  the  passenger  train  shonld  arrive, 
so  that  plaintiff  would  be  justified  in  placing 
hfmself  in  mi3i  a  dangerous  position  as  he 
did.  Plaintiff  doubtless  knew,  as  well  as 
any  one  else,  that  fhey  were  tb&i  waiting 
for  the  passenger  train  to  pass;  but  he  also 
should  have  known  that  contingencies  might 
arise  which  wcqild  cause  bis  train  to  be  mov- 
ed socmen  According  to  his  testimony  It 
must  have  been  nearly,  if  not  Quite,  half  an 
hour  after  the  conductor  directed  him  to 
couple  ap  the  crossing  before  be  went  under 
the  car  in  question;  and,  according  to  the 
defendant's  evidence,  the  period  of  time  must 
have  been  considerably  longer.  And  we  think 
tiiat  he  did  not  have  the  rigbt  to  place  him- 
self in  such  a  perilous  position,  relying  sole- 
ly, If  be  did  so  rely,  upon  tbe  assumption  that 
tile  train  would  not  be  moved  until  the  pas- 
senger train  dioiild  pass,  or  that  the  train, 
when  moved,  would  proceed  west  and  thus 
give  film  some  opportunity  to  escape  the 
wheels. 

[1-1]  IT.  And  so  for  88  concerns  the  alleg- 
ed custom  on  the  part  of  the  conductor  to 
look  out  for  members  of  the  train  crew,  we 
may  say  that  no  custom  was  here  shown  such 
as  to  relieve  plaintiff  of  negligence  In  going 
under  the  car  without  notice  to  any  one  of 
bis  Intention  to  do  so.  And  no  rule  of  de- 
fendant company  In  the  premises  was  shown. 
It  appears  that  plaintiff  had  been  with  this 
train  crew  for  a  period  of  but  12  days ;  that 
during  this  time  two  Sundays  intervened 
upon  which  they  did  not  work,  leaving  but  10 
days  in  which  be  had  worked  as  a  member  of 
this  crew.  He  had  previously  worked  tise- 


where  for  tbi6  greater  part  at  two  years  as  a 
brakeman.  He  andwtook  to  ahow  what  had 
be«i  the  cnst^HD  with  other  crews  with  whom 
he  had  worked ;  bnt  the  trial  oonrt  propwly  I 
refused  to  allow  this,  requiring  plaintiff  to 
aOiow  tither  a  general,  universal  custom,  or  | 
the  castom  of  tba  conductor  in  charge  of  Uiis  ' 
crew.  As  to  the  latter,  an  effort  was  made  to 
show  that  it  was  the  established  custnn  for  | 
the  conductor  M  this  train  to  see  tlut  m«B- 
bers  of  the  crew  were  In  places  of  safety  be- 
fore he  gave  a  signal  to  move  tlie  train.  But  { 
even  if  sndi  a  custom,  extendlog  only  over 
the  short  period  of  10  days,  could  here  avail 
plaintiff  anything  (as  to  which  we  express  no 
oidnion),  we  may  say  that  no  such  custom 
was  in  fact  shown.  With  respect  to  the  giv- 
ing of  a  signal  by  the  conductor  to  move  the 
train,  plaintiff  teetlfled:  "Well,  the  conductor 
generally  notices  where  his  men  are  before 
he  gives  It  Q.  What  is  that?  A.  I  say  the 
conductor  generally  notices  where  his  men 
are  before  he  goes,  or,  because  If  he  did  not, 
he  is  liable  to  leave  somebody.  *  *  *  Q. 
It  Is  bis  duty  to  know  where  the  men  are? 
A.  Yes,  sir."  •  This  Is  the  sum  and  substance 
of  plaintitra  evidence  on  this  score;  and 
which  we  may  say  is  diametrically  opposed  to 
that  adduced  by  defendant  respecting  this 
question..  And  this  cannot  be  said  to  consti- 
tute any  evidence  of  a  custom  such  as  plain- 
tiff here  invokes.  So  far  as  concerns  tbe 
last  question  and  answer,  It  does  not  go  to 
prove  a  custom,  but  attempts.  In  a  general 
way,  to  show  what  was  the  dutu  of  tbe  con- 
ductor in  the  premises.  It  Is  based  upon  no 
rule  or  custom  shown,  and  is  a  mere  legal 
conclusion  of  the  witness,  and  wltlioat  pro- 
bative force. 

[6]  V.  Plaintiff  also  attempted  to  show  that 
the  engineer  was  n^ligent  In  starting  the 
train  as  be  did,  without  waiting  for  anothw 
signal  after  he  had  sounded  his  whistle. 
And  in  this  connectlott  plaintiff  testified  that, 
daring  the  time  that  he  was  working  wiUi 
this  crew,  the  engineer,  upon  rec^vlng  a  Rlg- 
nal  to  move  the  train,  "generally  whistled." 
and  that  after  doing  so  he  looked  for  a  sig- 
nal from  the  crew  to  let  him  know  where 
Uiey  were.  He  was  then  asked:  "Who  of  the 
crew  were  authorized  to  give  him  that  sig- 
nal?** He  answered:  "The  conductor.  Q. 
Anybody  else?  A.  Mo,  sir.  Q.  What  is  that? 
A.  No."  This  does  not  show  such  a  custom 
as  would  Hititle  plaintiff  to  rely  thereupm 
and  subject  himself  to  great  p«lt;  but  it  sc- 
cords  with  plaintiff's  other  testimony  (and 
which  must  in  the  nature  of  things  he  true) 
to  the  effect  that  the  movements  of  the  train 
were  controlled  .entirely  by  the  conductor. 
That  two  signals  were  to  be  thus  glvai  the 
engineer  is  refuted  by  all  the  other  evidence 
in  the  case;  but,  living  plaintiff  tbe  fall 
benefit  of  his  testimony  on  this  score.  It  is 
quite  apparent  that  It  does  not  show  that 
tbe  engineer  was  required  to  wait  for  signals 
from  the  various  other  members  of  fta  tiahi 
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crew  after  receiving  a  Bignal  or  signals  from 
tbe  condnctor  to  move  the  train.  And  while 
ft  might  be  shown  that  the  condnctor  thus 
violated  a  rule  or  establlahed  custom  to  see 
that  members  of  the  crew  were  all  in  places 
of  safety  before  giving  a  final  signal  to  move 
the  train  (which,  as  we  have  said,  was  here 
not  made  to  appear),  the  engineer  coald  not 
be  convicted  of  negligence  In  putting  the 
train  in  motion,  In  obedience  to  the  condnc- 
toi's  orders,  unless  Indeed  it  appear  that  the 
engineer  then  knew,  or  should  have  known, 
that  plaintifl  wu  In  a  dangerous  poslllon,  so 
tbat  to  so  move  the  train  would  be  likely  to 
Injure  Urn. 

[7]  VI.  And  in  this  connection  plaintiff 
further  relies  upon  the  allied  negUgmce  oS 
the  englnew  in  this:  That  In  goij^  over  the 
train  plaintiff  from  time  to  time  broke  the 
air  connections,  and  tbat  the  latter  caused  a 
noise  to  be  made  In  the  air  pump  on  the  en- 
gine, which  Informed  the  engineer  that  some 
one  was  '^tug  over  the  train."  And  there 
was  evidmce  to  the  ^ect  that  the  oiglnen, 
t  short  time  before  recelvine  the  signal  to 
move  the  train,  had  heard  such  a  noise. 
nUs,  however^  can  avail  the  plaintiff  noth- 
ing, for  reason  that  it  appears  that  sut^ 
noise  ndgfat  be  likewise  made,  and  was  often 
made,  by  the  operation  of  a  valve  upon  the 
aboose,  and,  further,  for  the  reason  tbat  the 
erldoKe  la  quite  <dear  that  sudi  noise  could 
In  no  way  indicate  that  an  employ^  was  be- 
neath a  car.  On  the  contrary.  It  would  Indi- 
cate that  an  employ  thus  engaged  in  lo(^ng 
after  the  air-brake  connections  could  not  be 
beneath  a  car.  as  was  plaintiff,  but  that  he 
ml^t  be  between  the  cars.  It  appears  tbat 
one  could  test  or  adjust  the  air-brake  con- 
neetions  without  placing  himself  In  any  great 
danger;  and  that,  in  case  he  had  stepped  be- 
tween two  ears  to  reach  the  same,  when  the 
engineer  whistled,  Indicating  that  he  was  go- 
ing to  move  the  train,  he  could  readily  step 
from  between  the  cars  without  injury.  The 
otgineer  knew  this,  and  knew  that  the  noise 
which  he  had  heard  a  short  time  before  did 
not  indicate  that  any  one  was,  even  at  that 
time,  in  danger  by  the  movement  of  the 
tnln,  at  least  if  he  blew  his  whistle,  aa  he 
was  required  to  do.  Aa  to  the  latter,  all  of 
tbe  evidence  ia  that  he  did  sound  his  whistle 
three  times.  Plaintiff  himself  says  tbat  he 
thonght  he  heard  the  whistle ;  at  least  that 
he  Aionght  that  he  heard  "something  like  the 
vhlatle,"  and  which  caused  htco  to  start  to 
get  oat  from  under  the  car. 

[I]  VII.  Plaintiff's  evidence  went  to  show 
that  It  was  in  the  line  of  his  duty  to  in^)ect 
the  cars  when  the  train  stood  upon  a  siding 
or  switch  track  and  to  make  repairs.  If  nec- 
euary ;  but  it  did  not  show  that  it  was  his 
i'otj  to  crawl  beneath  a  car  under  such  dr- 
camstances,  without  notice;  and  the  other 
c^doice  In  the  case  is  to  the  effect  that  In 
nch  cases  the  engineer  was  notified,  so  that 


the  train  might  not  be  moved,  and  Uiat  each 
member  of  the  crew  was  supposed  to  look  out 
for  bis  own  safety.  The  evidence  as  a 
whole,  and  viewed  in  the  light  most  favorable 
to  plaintiff,  as  It  should  be  viewed  for  the 
Pttri>9ses  of  the  demurrer,  we  think  falls  to 
show  that  plaintiff's  injuries  resulted  from 
n^Ugence  on  the  part  of  defendant's  agents 
and  servants  in  charge  of  Its  train.  It  is 
conceded  that  plaintifl  placed  himself  be- 
neath the  car  without  notice  to  any  one  of 
his  Intention  to  do  bo.  It  was  an  extremely 
hazardous  undertaking,  and  one  we  think  of 
such  a  character  as  to  be  termed  reckless. 
He  was  not  Justtfled  in  taking  such  a  riak,  re- 
lying merely  upon  the  assumption  that  the 
train  would  not  be  moved  when  and  aa  it 
was  moved,  or  that  the  precautionary  signals 
adopted  by  defendant  for  the  movunents  of 
its  trains  would  Utaetx  vacii  danger,  when  he 
knew  Uiat  there  was  a  perfectly  safe  course 
to  pursue,  viz.,  to  notify  the  eagbaeet  of  his 
Intention.  See  McKee  v.  Railroad  Oo.,  86 
Uo.  App.  m,  70  S.  W.  022. 

[I]  No  one  has  the  right  to  rely  entirely 
upon  tbB  obllgatlonB  ot  others  to  observe  care 
and  caution,  and  himself  neglect  and  -disre- 
gard the  dictates  ot  prudence.  He  masA  tue 
reasMUible  ivecautiona  for  his  own  aafety, 
and  then  in  the  absence  of  infondatton  to 
the  contrary  he  may  act  upon  the  presump- 
tion that  othcav  will  not  be  negligent  "The 
obligatltm  to  exorcise  due  care  is  mutual  and 
correlative.  It  does  not  mean  that  one  may 
disregard  all  the  laws  of  prudence  himself 
and  yet  require  ot  his  n^hbor  to  observe 
caution  in  protecting'  blm  against  his  own 
negligence."  Clark  v.  By.  Co.,  127  Mo.  loc. 
dt  21S,  29  S.  W.  1018,  1017. 

It  tlwre  can  be  said  to  .be  any  n^llgence 
here  shown  on  the  part  of  defendant's  serv- 
ants in  charge  of  Its  train— which  we  think 
the  evidence  fails  to  establish— nevertheless 
title  plaintllTs  own  case  ^ows  contributory 
negligence  on  his  part  precluding  a  recovery 
for  the  injuries  so  unfortunately  sustained  by 
him.  Or  to  put  it  differently,  but  which 
amounts  to  the  same  thing,  his  own  n^ll- 
gence.  and  not  that  with  which  defendant  is 
charged,  must  be  regarded  as  the  proximate 
cause  of  his  injury. 

It  follows  tbat  the  Judgment  should  be 
reversed ;  and  it  is  w  cwdered. 


RETNOLDS,  P.  3^ 
concur. 


and  NOBTONI,  J., 


In  rs  DAVIS.   (No.  IOATOl) 

(Kansas  City  Court  of  Appeals.  Bfiisootl. 
April  6, 1014.) 

1.  Attobnbt  and  Clibnt  (S  49*)  —  Dubbak 

ICKNT  PBOCEEDINOB— NaTUBK. 

A  proceeding  to  disbar  an  attorney  Is  nei- 
ther a  civil  nor  a  criminal  action,  bnt  Is  a  pro- 
ceeding sui  generis,  the  object  of  which  ie  not 
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the  puDisbment  of  the  ofleader  bnt  the  protec- 
tion of  the  court 

[Ed.  Note.—For  other  cases,  see  Attorney  and 
CUent,  Cent.  Dig.  §§  48,  06;  Dec  Dig.  J  49.*] 

2.  Attosnet  and  Client  (M  51,  59*)  —  Dis- 

BABHENT  PbOCEBDIN OS— COSTS. 

It  is  Dot  only  the  right  but  the  daty  of  an 
attorney  to  institute  proceedings  to  disbar  an- 
other attorney  for  profesaional  misconduct, 
and,  when  he  acts  in  good  faith,  he  cannot  be 
mulcted  in  costs  or  otherwise  punished,  though 
accused  be  acquitted. 

[Ed.  Note.— For  other  cases,  Bee  Attorney  and 
CUent,  Cent  Dig.  S§  67.  TO;  Dee.  Dig.  «  61, 
59.*] 

3.  Costs  f|  3*)— Natubb  of  Bioht— Depend- 
ent ON  BTATDTE. 

Costs  were  not  recoverable  at  common 
law,  and  are  peculiarly  a  statutory  creature,  and 
none  may  be  taxed  unless  authorized  by  stat- 
ute, and  sDch  statutea  must  be  strictly  con- 
strued. 

[Ed.  Note.— For  other  cases,  see  Costa,  Cent 
J)ts.  H  1.  4.  5;  Dec.  Dig.  |  3.*] 

4.  Attosnet  and  Client  ft  69')  —  Disbae- 

IfENT  PBOCEBDINQS — COSXS. 

Where  an  attorney  who  was  being  prose- 
cuted in  the  federal  court  for  a  criminal  of- 
fense instituted  disbarment  proceedings  against 
the  United  States  District  Attorneyj  charging 
him  with  prostituting  his  office  for -private  gain, 
and  against  another  attorney  charged  with  be- 
ing an  accomplice  and  sharing  in  the  illicit 
gains,  not  for  the  purpose  of  purifying  the  bar, 
hut  to  aid  his  own  position  as  an  accused  per- 
son, and  to  have  revenge  against  iiia  prosecu- 
tor, the  costs  of  the  unsuccessful  proceedings 
were  properly  taxed  against  him. 

[Ed.  Note.— For  other  eases,  see  Attorney 
and  Client,  Cent  Dig.  S  76;  Dec.  Dig.  S  59.*] 

Original  proceeding  for  the  disbarment  of 
George  L.  Davis,  an  attorney.  In  which  a 
Judgment  for  costs  was  rendered  against  the 
petitioner,  Ernest  D.  Martin,  and  others.  On 
motion  to  Quash  execution  and  set  aside  the 
judgment.  Overruled. 

Ernest  D.  Martin,  of  Kansas  City,  in  pro. 
per.    Chas.  M.  Bush,  of  Kansas  City,  for 

.  respondent 

JOHNSON,  J.  On  the  18th  day  of  August, 
1911,  proceedings  were  begun  in  this  court  by 
Ernest  D.  M&rttn,  an  attorney  at  law,  as  in- 
formant and  complainant  for  the  disbarment 
of  George  Lu  Darla,  a  licensed  and  practicing 
attorney  in  ttie  courts  of  this  state.  At  the 
same  time  proceedings  were  filed  by  the 
same  complainant  against  Leslie  J.  Lyons, 
another  attorney  who  was  United  States  Dis- 
trict Attorney  for  the  Western  District  of 
MlssourL  Lyons  was  charged  with  prosti- 
tuting hts  office  for  private  gain,  and  Davis 
was  charged  with  being  an  accomplice  anu 
sharing  in  the  Illicit  gains.  Citations  were 
Issued  and  served  upon  the  respondents,  and 
on  October  12,  1911,  an  order  was  entered 
in  each  proceeding  authorizing  its  prosecu- 
tion "by  the  attorney  who  may  be  selected  by 
the  petitioner  herein,"  and  appointing  a  spe- 
cial commissioner  to  talce  testimony  In  each 
case  "and  return  the  same  to  this  court,  to- 
gether with  B  summary  or  the  evidence,  with- 
out stating  any  conclusions  of  fact  or  of  law 


herein."  On  November  21,  1911,  the  petition- 
er, Martin,  as  principal  and  certain  others 
as  sureties  presented  to  this  court  a  bond  for 
costs  in  the  Davis  Case,  in  which  they  obli- 
gated themselves  "to  pay  all  costs  which  the 
Kansas  City  Court  of  Appeals  may  adjudge 
shall  be  paid  by  the  undersigned  in  the  prose- 
cution of  the  proceedings  in  the  above-enti- 
tled cause."  By  order  of  court  this  bond  was 
approved  November  23,  1911.  Thereafter  the 
commissioner  heard  evidence  in  each  case  and 
reported  the  same.  Tlie  evidence  was  very 
voluminous,  and  the  costs  of  the  proceedings 
in  the  Davis  Case,  including  a  reasonable 
charge  for  the  services  of  tbe  commissioner, 
amounted  to  $858.25.  After  tne  commission- 
er filed  his  reports  the  cases  were  set  for 
hearing,  and  the  Lyons  Case  was  argued  and 
submitted.  In  an  opinion  written  by  Ellison, 
J.,  we  reviewed  tlie  facts.  Including  those  re- 
latii^  to  the  alleged  ilild.t  relations  between 
Lyons  and  Davis,  and  dismissed  the  pro- 
ceedings on  the  ground  that  the  charges  were 
not  supiMrted  by  the  evidence.  It  appeared 
from  tbe  evidence  that  Martin,  at  the  time 
he  began  the  proceedings,  was  being  prose- 
cuted by  Lyons  In  tbe  federal  court  for  a 
criminal  offense,  and  we  found  as  a  fact  that 
his  controlling  motive  was  not  to  purify  the 
bar,  but  ttiat  "smarting  under  a  prosecution 
which  he  declares  unjust  has  allowed  his 
feeling  of  resentment  to  lead  him  to  an  at- 
tack on  the  district  attorney."  See  In  the 
Matter  of  the  Disbarment  of  Lyons,  102  Mo. 
App.  loc.  dt  711,  145  S.  W.  844.  It  may  be 
added  that  the  reported  evidence  in  both  cas- 
es abundantly  sustains  the  conclusion  we 
have  reached  that  Davis  was  made  the  ol>- 
Ject  of  attack  merely  as  an  incident  to  the 
dominating  motive  of  wreaking  vengeance  up- 
on Lyons.  The  Davis  Case  was  set  for  hear- 
ing; hut  the  petitioner  failed  to  appear,  and 
we  rendered  judgment  February  17,  1913,  dis- 
missing the  proceedings  for  want  of  prosecu- 
tion, and  for  costs  against  the  petitioner  and 
his  sureties  on  the  bond  in  the  sum  of  ?85S.- 
23.  Execution  was  Issued  and  delivered  to 
the  marshal.  Afterward,  on  March  15,  1913, 
the  petitioner  filed  a  motion  to  quash  the  ex- 
ocu.ion,  and  to  set  aside  the  Judgment  for 
costs. 

[1,2]  It  may  be  conceded  that  a  proceed- 
ing to  disbar  an  attorney  is  neither  a  civil 
nor  a  criminal  action,  but  Is  a  proceeding 
sul  generis,  the  object  of  which  is  not  the 
punishment  of  the  offender  but  the  protection 
of  the  court;  that  It  not  only  is  the  right 
but  the  duty  of  an  attorney,  as  an  officer  of 
the  court,  to  Institute  proceedings  to  disbar 
another  attorney  for  professional  misconduct; 
and  that,  whenever  It  appears  that  the  peti- 
tioner has  acted  In  good  faith,  he  cannot  be 
mulcted  In  costs  or  otherwise  punished  on 
the  acquittal  of  the  accused.  See  In  re  Bow- 
man, 7  Mo.  App.  567;  State  ex  rel.  v.  Harber, 
129  Mo.  271.  31  S.  W.  889;  State  er  rel.  v. 
Fort,  178  Mo.  518,  77  S.  W.  741;  Ex  parte 


•For  other  cues  eee  ume  topic  aad  eectloa  NUMBER  In  Dec  Dig-  *  Am.  Dtc-  Key-No.  Series     Rep'r  ludex^t 


Digitized  by 


Google 


Uo.) 


ROBINSON  V. 


KANSAS  CITT 


848 


Wall,  107  U.  S.  loc.  dt.  273.  2  Sup.  Ct  569, 
27  L.  Ed.  552 ;  In  re  Watt  &  Dolian  (C.  O.) 
IM  Fed.  678 ;  Morton  t.  Watson,  60  Neb.  672, 
84  N.  W.  91;  In  re  Wilson,  70  Kan.  450,  100 
Pac.  75 ;  State  t.  Mosher,  128  Iowa.  82, 103  N. 
W.  105,  5  Ann.  Cas.  084. 

[3]  Oar  statutes  relating  to  such  proceed- 
ings contain  no  provisions  for  assessing  costs 
against  either  part^.  At  common  law  no 
costs  were  recorerable,  and,  since  costs  are 
peculiarly  a  statutory  creature,  none  may  be 
taxed  unless  authorized  by  statute,  and  such 
statutes  must  be  strictly  construed.  See  Ex 
parte  Nelson  (Sup.)  162  S.  W.  167,  and  au- 
thorities cited.  That  was  a  habeas  corpus 
case  in  which  the  petitioner,  who  was  being 
held  by  the  sfaerlft  under  a  commitment  for 
-coDtempt  regularly  Issued,  was  released  on 
the  ground  that  the  commitment  should  not 
hare  been  ordered  by  the  court  The  court 
say:  "The  otUcer,  who  was  the  sheriff  of 
Jackson  county,  held  petitioner  under  a  writ 
regular  on  its  face,  which  had  been  Issued 
by  a  court  having  Jurisdiction  of  the  subject- 
matter.  Thltf  was  ample  to  protect  the  sher- 
iff, aud  there  Is  therefore  no  authority  for 
the  taxation  of  the  costs  against  blm,  nor  Is 
there  authority  for  the  taxati<m  of  same 
a^inst  the  petitioner.  In  addition  to  the 
absence  of  a  statute,  there  is  a  manifest  in- 
justice In  burdening  the  successful  party  to 
a  proceeding  with  the  costs  of  same^  especial- 
ly in  a  habeas  corpus  suit  where  the  purpose 
of  the  actton  Is  to  8e<fare  the  liberty  of  the 
■petlticmer.** 

[4]  nils  mle  would  control  the  disposition 
of  the  present  motion  U  the  petitioner  had 
Instituted  the  disbarment  proceedings  In  good 
faith.  But  he  acted  In  bad  faith.  He  set  In 
motion  tlie  machinery  of  Justice  for  Qie  self- 
ish purposes  of  aiding  his  position  as  an 
accused  person,  indicted  tot  crime,  and  of 
faarlng  revenge  against  his  prosecutor.  The 
rule,  as  stated  In  4  Cya  917,  is  that,  "in  the 
absoMse  of  express  legislation,  no  costs  or  dls- 
burB^nents  can  be  recovered  by  either  party, 
except  where  the  court  finds  that  such  pro- 
ceedings have  been  Instituted  In  bad  fftlth, 
when  it  may  order  costs  against  the  party 
who  instituted  them.'* 

And  the  Court  of  Appeals  of  New  York 
said,  in  Matter  of  Kelly,  58  N.  T.  695:  "We 
think  the  court  had  power  to  make  the  order 
appealed  from  by  virtue  of  Its  authority  over 
the  conduct  of  its  attorneys  and  officers.  In- 
dependent of  the  provisions  of  the  Coda 
The  proceeding  Is  of  a  public  nature  and 
quasi  criminal,  and  when  Instituted  by  an 
attorney  In  bad  faith,  as  was  found  by  the 
General  Term,  it  was  competent  for  that 
court  to  provide  indramiity  to  the  aggrieved 
party  by  imposing  the  burden  upon  the  ao- 
cnaer." 

In  the  principal  case  relied  upon  by  the 
petitioner  (State  v.  Fisher,  82  Neb.  361,  117 
N.  W.  882),  the  Supreme  Court  of  Nebraska 


recognized  the  role  that  Qie  disciplinary  au- 
thority courts  possess  over  their  officers  in- 
cludes that  of  assessing  the  costs  of  an  un- 
successful disbarment  proceeding  against 
the  attorney  who  began  and  prosecuted  It  In 
bad  faith. 

We  approve  this  rule,  and  applying  It  hold 
that  the  judgment  for  costs  against  the  peti* 
tloner  and  his  sureties  was  properly  render- 
ed, and  that  the  motion  to  set  it  aside  and  to 
quash  the  execution  should  be  overruled,  it 
is  80  ordered.  All  concur. 


BOBINSON  V.  KANSAS  OITY  et  oL 
(No.  1098D 
(Kansas  City  Court  of  Appeals  UlasonrL 
-    April  6, 1914.) 

mdnidpal  cokposations  (|  759*)— tobts— 
Defects  in  Stbbbts— Pabtui2.t  Iicpbovsd 

Stseet. 

Where  a  atrip  in  the  center  of  a  platted 
street  had  been  cut  down  to  the  establisbed 
grade,  leaving  the  remainder  thereof  about  filx 
leet  above  the  grade,  the  city  extended  no  iu- 
,vitaUon  to  the  public  to  use  that  portion  which 
bad  not  been  graded^  and  therefore  wus  not  lia- 
ble for  injuries  received  by  one  who  was  com- 
ing down  a  path  from  the  top  oi  the  bank  to 
the  graded  portion  of  the  street 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  Si  1595-1600:  Dec. 
Dig.  S  T59.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  W.  O.  Thomas,  Judge. 

Action  by  J.  Q.  Bobinson  against  Kansas 
City  and  another.  From  an  order  sustain- 
ing plaintiff's  motion  to  set  aside  an  Invol- 
untary nonsuit  after  the  court  sustained  de- 
murrers to  the  evidence,  and  granting  a  new 
trial,  the  defendants  appeal.  Beversed. 

A.  F.  Evans,  Jas.  W.  Gamer,  and  Hunt  O. 
Moore,  all  of  Kansas  Cltj,  for  appellant 
Kansas  City.  Ball  &  Byland,  of  Kansas  City, 
for  appellant  Parker-Washington  Co.  Bots- 
ford,  Deatherage  &  Creason,  of  Kansas  City, 
for  respondent 

JOHNSON,  J.  Plaintiff  sued  to  recover 
damages  he  sustained  in  consequence  of  per- 
sonal injuries  to  his  wife  which,  he  alleges, 
were  caused  by  negUgeuce  of  defendants  in 
failing  to  guard  an  embankment  and  excava- 
tion in  one  of  the  public  streets  of  Kansas 
City  which  had  been  recently  graded  by 
the  defendant  the  Parker-Washington  Com- 
pany under  contrRct  with  the  defendant  city. 
Separate  answers  were  Sled;  each  contain- 
ing a  general  denial  and  a  plea  of  contribu- 
tory negligence.  At  the  close  of  plaintiff's 
evidence  the  court  sustained  demurrers  to 
the  evidence  offered  by  the  respective  de- 
fendants, whereupon  plaintiff  took  an  invol- 
untary nonsuit,  and  afterward  the  court 
sustained  his  motion  to  set  It  aside  and  or- 
dered a  new  trial.  Both  defendants  ap- 
pealed. 

The  Injury  occurred  about  8  o'clock  p.  m. 
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November  8,  1906,  at  fiie  Intersection  of 
Brighton  avenue  and  Twenty-Third  street;  a 
locality  In  a  remote  resld«ice  district  of  Uie 
dty,  Brighton  aveune  rons  north  and  Bontli, 
Twenty-Third  street  east  and  west;  the 
platted  width  of  the  latter  street  being  60 
feet  There  were  nnmeroas  residences  In  the 
Tldnlty;  but  neither  street  had  been  graded 
until  several  months  before  the  date  of  the 
Injury,  when  the  city  had  caused  Br^^ton 
avenue  to  be  graded  to  the  established  grade 
from  Twenty-OThlrd  street  south.  The  estab- 
lished grade  at  the  Intersection  was  6  feet 
below  the  natural  surface,  and  the  contractor 
had  extended  the  grading  far  enough  Into 
the  intersection  to  enable  bim  to  cut  a  nar- 
row approadi  lu  Twenty-Third  street  to  the 
crossing.  Shortly  after  this  work  was  done 
the  dty  let  the  contract  to  the  Parker-Wash- 
ington Company  to  grade  Brighton  avenue 
north  from  Twenty-Third  to  Twentieth  street 
to  the  established  grade.  The  contract  con- 
tained the  provision:  "Approaches  to  all  In- 
tersecting streets  and  alleys  shall  be  graded 
under  this  contract  whenever  and  In  what- 
ever manner  Indicated  by  the  engineer,  and 
they  shall  be  measured  and  estimated  as  a 
part  of  and  In  the  same  manner  as  the  road- 
way grading."  This  contract  had  been  nearly. 
If  not  entirely,  performed  by  the  contractor 
on  the  date  in  question,  and  under  the  di- 
rection of  the  engineer  the  cut  for  the  ap- 
proaches on  Twenty-Third  street  had  been 
widened  to  about  20  feet,  and  was  In  the 
middle  of  that  street  South  of  this  cut  tbe 
ground  was  not  graded,  and  from  the  south- 
east comer  of  the  intersection  of  the  east 
cut  with  Brighton  avenue  (which  had  been 
graded  to  its  full  width)  a  strip  of  ground  15 
to  20  feet  wide  had  been  left  in  Twenty- 
Third  street.  This  strip,  which  was  on  a 
level  with  the  adjoining  property,  ended  at 
Bilghton  avenue  in  an  abrupt  bank  6  feet 
high,  and  was  bounded  on  the  north  by  a 
bank  facing  Qie  cut  in  Twenty-Third  street- 
There  was  a  building  occupied  by  a  grocer  at 
the  southeast  comer  of  the  platted  Intersec- 
tion. It  fronted  on  Brighton  avenue,  and  had 
been  built  on  the  surface  grade.  The  grad- 
ing of  the  avenue  left  Its  first  floor  6  feet 
higher  than  the  street,  and  between  the  north 
wall  and  the  cut  In  Twenty-Third  street  was 
the  strip  of  untouched  ground  we  have  de- 
scribed, which,  of  course,  was  within  the 
bounds  of  that  street  as  platted  and  dedicat- 
ed. The  entrance  to  the  store  was  at  the 
northwest  comer,  which  had  been  recessed 
so  that  the  door  faced  northwest  and  was 
at  the  base  line  of  a  small  triangular  pla^ 
form  within  the  lines  of  the  recess.  The 
west  and  north  walls  of  the  building  were  on 
property  lines,  and  no  steps  or  means  of  in- 
gress and  egress  were  provided  by  the  gro- 
cer for  the  use  of  his  patrons  and  otber 
invitees.  The  grading  of  the  streets  had  com- 
pelled those  who  sought  the  store  to  walk 
up  the  embankment  facing  Brighton  avenue, 
and  a  sinuous  path  about  2  feet  wide  led 


from  near  the  sidewalk  on  Brighton  to  the 
triangular  platform.  Owing  to  enwdons  of 
the  bank,  the  end  of  the  path  was  In  Twenty- 
Third  street,  a  foot  or  two  east  of  ttra  av- 
enue, and  <n  &  Una  perbapa  5  or  6  fleet 
north  of  the  corner  of  the  entranee  platform. 
Plaintiff  and  his  wlfto,  living  a  block  north 
on  Twenty-Second  street,  first  visited  a  Urng 
store  at  the  comer  of  Twent^'Fonrth  street 
and  Brighton  avenn^  and  then  ivoceeded 
to  the  grocery  store,  where  they  made  some 
purchases.  In  leaving  the  store  plaintiff 
came  first  carrying  a  number  of  bundles,  and 
proceeded  down  the  path,  followed  by  bla 
wife,  who  was  some  distance  behind.  The 
night  was  dark,  and  the  electric  lamp  at 
the  corner  was  not  buraii^.  Mrs.  Robinson 
left  the  path  and  fell  down  the  bank  near 
the  intersection  of  the  cut  on  Twmty-Thlrd 
street  with  Brighton  avenue. 

We  have  stated  only  such  facts  as  are 
necessary  to  the  view  we  have  of  the  ease, 
and  have  not  attempted  to  be  accurate  in 
Bach  details  as  distances  and  measurements. 
For  example,  we  have  said  that  the  strip  of 
ground  In  the  street  on  the  south  side  of  the 
cut  in  Twenty-Third  street  was  15  or  20 
feet  wide,  since  the  cut  was  in  the  middle  of 
a  platted  street  00  teet  wide,  and  itself  was 
20  or  25  feet  wide.   But  In  our  view  of  the 
case  it  Is  immaterial  whether  this  strip  was 
20  or  only  6  feet  wide,  or  whether  the  path  to 
the  store  began  in  Brighton  avenue  or  Twen- 
ty-Third street    The  controlling  and  all-Im- 
portant fact  of  the  case  is  that  Bfrs.  Bobin-^ 
son  was  injured,  not  while  using  a  part  of  a 
public  street  the  dty  had  invited  her  to  use, 
but  while  on  a  part  the  dty  had  left  in  a 
state  of  nature,  and  therefore  had  not 
thrown  open  to  the  use  of  the  public.  A 
dty*s  duty  towards  persons  using  its  public 
streets  springs  from  invitation,  express  or 
implied,  and,  unless  the  dty  does  something 
from  which  such  invitation  reasonably  may 
be  Implied,  It  cannot  be  said  to  have  aasnmed 
any  duty  towards  the  public  with  respect  to 
merely  platted  or  dedicated  streets.  Tbe 
dty  had  a  right  to  prepare  a  way  only  20 
feet  wide  in  the  middle  of  a  dedicated  street 
of  60  feet  witliont  assuming  any  duty  or  lia- 
bility with  respect  to  the  portions  of  the 
street  left  in  a  state  of  nature.   Cnrran  v. 
St  Joseph,  143  Mo.  App.  618,  128  S.  W.  203; 
Conner  v.  Nevada.  188  Bfo.  148,  86  S.  W. 
2S6,  107  Am.  St  Bep.  814;  Downend  v.  Kan- 
sas City,  71  Uo.  App.  C20;  Ely  v.  St  I>>ui8, 
181  Mo.  72S,  81  S.  W.  168.   In  the  last  case  , 
dted  it  Is  said:  "The  city  lawfully  exercised 
Its  governmental  discretion  to  grade  and  pre- 
pare for  use  only  the  wagon  roadway  in  part  ' 
of  the  street;  It  was  not  required  to  grade 
and  Improve  the  whole  80-foot  space  and 
build  sidewalks  on  it  and  therefore  is  not 
liable  for  not  having  done  so.    The  path 
through  the  weeds  and  over  the  uneven  sur- 
face spoke  for  itself  and  told  every  one  that 
there  was  no  sidewalk  there,  and  it  invited 
no  one  to  use  it  at  the  dt7*s  eq^enaeb  The 
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dtr  wan  not  veaponstble  for  tlie  condltloD  of 
that  path,  and  Uiorefore  It  will  not  be  neces- 
sary to  decide  wli«tlier.  by  tlie  plaintUTs  own 
eTldence,  be  was  negligent  In  traveling  the 
patitt  under  the  drcnmstanceB." 

So  In  the  pre8«it  instance  the  bank  spoke 
tor  itself  add  told  plaintiff  and  his  wife  that 
It  was  a  part  of  the  street  the  dty  did  not 
Invite  them  to  use,  and  wUdi,  so  £Br  as  the 
dty  and  Its  contractor  were  concerned,  they 
would  go  np<m  at  their  own  risk  of  Injury. 
A  dty  l8  under  no  dnty  to  tracers  to  fence 
off  or  otherwise  guard  portions  of  streets 
thus  left  In  a  state  of  nature. 

The  denmrrers  to  Che  evidence  were  prop- 
«rly  sustained,  and  ttie  court  erred  In  gran^ 
Ing  a  new  trial. 

Reversed.  All  concur. 


McGINN  V.  INTBB8TATB  NAT.  BANK. 
(No.  11,016.) 

{Ktnssa  City  Ooort  of  Appeals,  IftisourL 
AprU  6, 1014.) 

1.  InTBSFUADBS  (}  &*)  —  BlOHT  TO  IlTTEB- 
PLEAD. 

Where  a  bank  iuaed  caaUer's  checks  in 
payment  of  a  certified  check,  it  may  require  an 
indorsee  of  the  cashier'a  checka,  who  took  with- 
out conaideratioD,  to  interplead  with  a  claim- 
ant, who  asserted  he  was  entitled  to  the  pro- 
ceeds of  the  certified  check;  for,  while  there 
can  be  no  Interpleader  nnless  the  adverse  claims 
are  dependent  on  or  derived  from  a  common 
aoorce,  the  claima  of  both  of  the  parties  are 
based  on  the  original  check  which  was  the  con- 
mderatioD  for  ue  issaance  of  the  cashier's 
checks. 

[Ed.  Note.— For  other  caaea,  see  Interpleader, 
Cent.  EHg.  }  10;  Dec  Dig.  {  9*1 

2.  InrnPiuDBB  (I  8*}— Indefendeht  Lia- 
bujtt. 

The  issuanee  at  cashier's  checks  to  the 

payee  of  a  certified  check,  the  proceeds  of 
wluch  were  claimed  by  another  does  not  ren- 
der the  bank  independently  little  to  the  payee, 
thus  defeating  the  bank'a  right  to  demand  that 
the  claimant  and  the  payee's  indorsee  without 
consideration  interplead,  for  payment  of  the 
cashier's  check  was  promised  only  U  the  payee 
bad  good  title. 

[Ed.  Mote.— ^or  other  cases,  see  Interpleader, 
Cent.  Dig.  M  8,  S,  11;  Dec.  Dig.  |  8.*i 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A  Lucas,  Judge. 

Action  by  I*.  P.  McGinn  against  the  Inter- 
state National  Bank.  From  a  Judgmrait  for 
Idaintlfl,  defendant  appeals.  Beversed  and 
remanded,  with  directions. 

David  Ritchie,  of  Sallna,  Angevlne,  Gubbl- 
son  ft  Holt,  of  Kansas  City,  Kan.,  and  Ellis  ft 
Tale,  of  Kansas  C^ty,  Bio.,  for  appellant.  O. 
W.  Bnrch,  of  Sallna,  and  Beardsl^,  Schaich 
ft  Beardsley.  of  Kansas  City,  Mo.,  for  re- 
qtondent. 

miMBLE,  J.  This  Is  a  suit  brought 
against  the  defendant  bank  on  a  cashier's 
cheok  for  $000  Issued  by  defendant,  payable 


to  3.  B.  McGinn  ft  Co.  and  by  It  indorsed  to 
the  plaintiff.  The  defendant  bank  filed  an 
answer  and  blU  of  Interpleader  setting  up 
certain  facts  and  praying  that  plaintiff  and 
one  Charles  W.  Hartung  be  required  to  In- 
terplead for  the  amount  due  on  said  check. 
Plaintiff,  claiming  that  interpleader  would 
not  lie,  moved  for  judgment  on  the  pleadings. . 
The  court  sustained  this  motion  and  render- 
ed judgment  for  plaintiff,  and  defendant  has 
aivpealed. 

The  answer  praying  ft>r  an  order  of  Inter- 
pleader sets  up  the  following  facts :  On  Jan- 
uary H  IfftS,  J.  B.  McGinn  Indorsed  and 
delivered  to  the  dftfradant  bank  a  certified 
check  tor  $1,985.98  drawn  by  Walcott,  Beers 
ft  Grant  on  the  First  National  Bank  irf  Kan- 
sas Gl^  In  favor  of  said  J.  B.  McGinn.  De- 
fendant thereupon  paid  McGinn  1466.96  la 
cash,  and,  as  to  the  remaining  f  1,S00,  at  Mc- 
Ginn's request,  It  issued  to  him  tihree  cash- 
ier's checks  tor  |B00  each  payable  to  the  or- 
der of  J. '  B.  McGinn  ft  Go.  Two  of  said 
checks  were  duly  paid.  The  third  Is  ttkb 
basis  of  the  presoit  suit  brought  by  idatnttff, 
who  dalms  to  hold  said  dieck  as  Indorsee  of 
J.  B.  McGinn,  ^le  d^radant  further  set  up 
that  one  Qurlee  W.  Hartung  ctaims  that 
the  certified  check  tor  $1,9^96  above  refer- 
red to  was  the  proceeds  of  mules  owned  by 
him  and  sold  by  McGinn  to  Wolcott,  Beers 
ft  Grant,  and  Oiat  said  certified  check  belong- 
ed to  and  was  the  property  <tf  said  Hartnng ; 
that  the  $486.08  and  the  three  cashier's 
checks  for  $600  each  issued  by  defendant, 
one  of  which  Is  the  check  In  salt,  were  the 
proceeds  of  said  certified  check,  and  all  were 
the  proiterty  of  said  Hartung  and  were  re- 
ceived by  said  McGinn  in  trust  for  bis  bene- 
fit, and  said  McGinn  had  no  right  or  authori- 
ty to  indorse  or  transfer  tbe  same;  that  L. 
P.  McGinn  is  the  wife  of  said  J.  B.  McGinn ; 
and  that  the  Indorsement  to  her  of  said 
check  was  made  by  J.  B.  McGinn  as  J.  B. 
McGinn  ft  Co.  without  consideration.  And 
defraidant  further  set  up  that  said  Hartung 
has  notified  defendant  that  he  Is  the  owner 
of  the  cashier's  check  on  whldi  this  suit  Is 
brought,  and  that  he  will  hold  defendant  for 
the  amount  thereof ;  that  said  Hartung  fur- 
ther claims  and  has  notified  defendant  not 
to  pay  the  money  called  for  in  said  check  to 
J.  B.  McGinn  nor  to  L.  P.  McGinn,  that  she 
is  not  the  owner  thereof  and  paid  no  consid- 
eration therefor.  Defendant  further  set  up 
that  it  did  not  know  whether  said  claims 
were  true  or  not,  nor  whether  Hartung  or 
L.  P.  McGinn  or  J.  B.  McGinn  is  the  owner 
of  said  cashier's  check,  on  whldi  the  suit  is 
brought,  or  the  proceeds  thereof;  tbat  it 
admits  It  executed  the  said  check  and  owes 
the  amount  thereof  to  the  true  owner  and  Is 
willing  to  pay  same  but  does  not  know  to 
whom  payment  should  be  made;  wherefore 
it  prays  that  It  be  allowed  to  pay  said  cash- 
ier's check  into  court  and  that  aaid  Hartung 


•For  otbtt  vum  am  saau  toplo  and  saetloit  NUHBSB  In  Deo.  Dls.  A  An.  Dis>  Kar-No.  Seriea  *  RVr  IndwtM 


Digitized  by 


Google 


346 


166  SOUTHWESTERN  BBFORTEB 


(Mo. 


and  Zfc  P.  UcOlim  be  required  to  interplead. 

etc. 

The  sole  question  for  our  determination  U : 
Should  defendant's  prayer  for  an  Interplead- 
er be  granted?  The  plaintiff  insists  that 
interpleader  will  not  lie  for  two  reasons: 
(1)  Because  there  is  no  privity  or  relation 
existing  between  Hartung  and  plaintiff  In 
their  opposing  claims  to  the  property.  (2) 
Because  the  bank  by  issuing  the  cashier's 
check  to  J.  B.  McGinn  has  incurred  an  inde- 
pendent peiBonal  liability  to  one  of  the  claim- 
fints. 

[1]  The  ri^t  to  the  equitable  remedy  of 
interpleader  depends,  according  to  early 
equity  Jurisprudence  at  least,  upon  four  es- 
sential elements.  As  applied  to  this  case 
they  may  be  stated  thus:  (1)  The  same 
thing,  debt,  or  duty  must  be  claimed  by  both 
parties  who  are  asked  to  be  made  to  inter- 
plead. (2)  Their  adverse  claims  must  be  de- 
pendent or  derived  from  a  common  source. 
<3)  The  defendant  (who  is  asking  the  Inter- 
pleader here)  must  not  claim  any  Interest  In 
the  subject-matter.  (4)  The  defendant  must 
have  incurred  no  independent  liability  to  ei- 
ther of  the  claimants.  These  four  essential 
elements  are  laid  down  by  Mr.  Pomeroy,  in 
his  Equity  Jurisprudence,  vol.  4  (8d  Ed.)  S 
1322,  and  by  many  decisions. 

Of  the  above-named  essential  elements,  the 
first,  third,  and  fourth  are  inherent  in  the 
nature  of  the  remedy  and  are  necessary  to 
its  proper  application  and  use^  The  second, 
which  requires  that  there  be  privity  of  es- 
tate, title,  or  contract  between  the  claimants, 
or  that  their  claims  must  be  derived  from  a 
common  source.  Is  not  so  Inherently  neces- 
sary to  the  proper  administration  of  the 
remedy,  and  there  has  been  a  disposition  to 
relax  the  rigidity  of  the  rule  in  this  regard, 
both  in  England  and  America,  in  later  times. 
In  11  Am.  &  Eng.  Ency.  of  PI.  &  Pr.  448.  451. 
it  is  said  that  some  authorities  are  exacting 
in  the  requirement  Quit,  In  the  absence  of 
prlTlty,  the  suit  cannot  be  maintained,  but 
that  doctrine  seems  to  have  been  abrogated 
in  England  partly  by  judicial  decisions,  and 
In  the  United  States,  according  to  high  au- 
thority, the  rule  and  its  validity  has  been 
regarded  as  doubtful  in  ordinary  actions  of 
Interpleader.  See  the  remarks  made  in  the 
case  of  WeUs,  etc.,  t.  Miner  (G.  C.)  25  Fed. 
533,  ioc  cit  638,  and  In  the  case  of  Crane  v. 
McDonald,  US  N.  Y.  loc.  dt  666,  23  N.  £. 
992,  where  It  Is  said,  "While  the  early  au- 
thorities were  exacting  upon  this  subject, 
many  of  the  later  cases  have  been  less  rigid, 
and  some  tiave  ignored  It  altogether."  And 
Mr.  Pomeroy,  in  a  note  to  section  1324  of  his 
fourth  Tolnme  on  Equity  Jurlsprudeuce,  in 
speaking  of  the  fact  that  the  remedy  is  lim- 
ited to  those  cases  where  there  is  privity  of 
title  between  the  claimants,  says:  "It  Is  a 
manifest  imperfectiou  of  the  equity  Jurisdic- 
tion tliat  It  should  be  so  limited.  A  person 
may  be,  and  is,  exposed  to  danger,  vexation. 


and  loss  from  conflicting  Ind^rend^t  claims 
to  the  same  thing,  as  well  as  from  claims 
which  are  dependent;  and  there  Is  certainly 
nothing  In  the  nature  of  the  remedy  which 
need  prevent  it  from  beSng  extended  to  both 
classes  of  d^ands." 

It  is  not  necessary,  however,  for  us  to  say 
whether  the  rule  as  to  privity  has  been  re- 
laxed, nor  are  we  required  to  base  our  action 
in  this  case  upon  any  relaxation  of  the  rule 
It  will  be  noticed  tliat,  even  in  the  state- 
ments of  the  law  upholding  the  rule  In  all 
Its  strictness,  it  is  only  In  cases  where  there 
is  "no  privity"  between  the  claimants,  and 
that  only  when  the  title  one  asserts  Is  "whol- 
ly paramount"  to,  and  "Independent"  of,  the 
other,  that  the  remedy  is  denied.  And  an 
examination  of  the  cases  denying  the  right 
of  interpleader  on  this  ground  will  disclose 
that  what  Is  meant  is  that  the  conflicting  ti- 
tles and  claims  are  so  wholly  independent 
of,  unrelated,  and  antagonistic  to,  each  oth- 
er 88  to  destroy,  contradict,  or  defeat  the 
right  by  which  the  one  asking  for  the  Inter- 
pleader holds  possession  of  the  thing  In  coq- 
troversy.  For  example^  a  tenant  owing  rent 
to  his  landlord  cannot  maintain  an  inter- 
pleader suit  against  his  landlord  and  a 
stranger  who  claims  under  a  title  antagonis- 
tic and  paramount  to  that  of  the  lessor 
That  would,  in  effect,  be  a  denial  or  a  ques- 
tioning of  his  landlord's  title,  and  it  would 
be  destroying  the  obligation  he  was  under  to 
pay  rent  to  the  very  one  he  had  agreed  to 
pay  it  at  all  events.  And  the  reason  why 
such  a  suit  cannot  be  maintained  is  because, 
in  t-he  very  nature  of  things,  there  la  an  inde- 
pendent personal  liability  with  respect  to  tlie 
subject-matter,  of  the  tenant  to  his  landlord, 
which  the  maintenance  of  the  suit  would  di?- 
stroy.  But  such  Is  not  the  case  in  the  suit 
at  bar.  When  J.  B.  McGinn  delivered  the 
certified  check  for  $1,986.78  and  received  the 
cashier's  check  in  controversy,  the  agreemeat 
of  the  bank  was  made  on  the  supposition  and 
implied  understanding  that  he  was  the  owner 
of  and  entitled  to  the  possession  of  the  mon- 
ey. .  There  was  no  agreement  on  tlie  part  of 
the  bank  to*  pay  it  to  him  at  all  events.  And 
under  tlie  allegations  in  the  pleadings,  there 
is  no  question  of  an  lnnoc«it  purchaser  In- 
Tolred.  Mrs.  McOinn  stands  in  the  ssme 
^tnatlon  as  J.  B.  McOInn,  no  better  and  no 
worse.  According  to  the  pleadings,  and  to 
this  case  we  must  accept  them  as  true,  tbe 
certified  check  for  91.986.78,  which  was  the 
only  consideiaUon  for  the  defendant's  cssb- 
ler  checks,  belonged  to  Bartung.  and  conse- 
quently the  cashier's  tibeeks  and  tlie  proceeds 
of  them  belmged  to  him.  Whether  tbe  ssle 
of  the  mules  by  J.  B.  HcGlnn  was  rlghtfol 
or  wrongful  makes  no  dlfFerence,  since  Ha^  | 
tung  has  ratified  tbe  sale  by  claiming  the 
proceeds.  Hartni^  can  trace  the  proceeds 
belonging  to  him  Into  Qie  dieck  In  cootro- 
versy,  and,  since  the  check  has  not  coins  into 
the  liands  of  an  Innocent  pnrdiaaer,  tbe 
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flQultable  title,  at  least,  remains  In  Uartung, 
and  he  haa  the  equitable  right  to  pursue  the 
funds  into  the  hands  of  the  bank  and  recelTe 
tbetn  from  it  If  now  the  bank,  with  knowl- 
edge that  the  funds  belong  In  reality  to  Uar- 
tung and  not  to  the  McGinns,  pays  the  same 
oat  to  one  not  the  owner  nor  entitled  to  re- 
ceive them.  It  will  be  in  danger  of  being  re- 
quired to  pay  again.  In  4  Pom.  on  Jur. 
(3d  Ed.)  i  1320,  it  Is  said:  "Where  two  or 
more  persons  whose  titles  are  connected  by 
reason  of  *  *  *  being  derived  from  a 
common  source,  claim  the  same  thing,  debt, 
or  duty,  by  different  or  separate  Interests, 
from  a  third  person,  and  he,  not  knowing  to 
which  of  the  daimantB  he  ought  of  right  to 
render  the  debt  or  duty,  or  to  deliver  the 
thing,  fears  be  may  be  hurt  by  some  of  them, 
he  may  maintain  a  suit  and  obtain  against 
them  tbe  remedy  of  interpleader." 

It  wonld  seem  that  the  bank  is  tn  the  sit- 
natl<m  here  Indicated.  It  was  J.  B.  McGinn's 
dnty,  according  to  tiie  pleadings,  to  deliver 
the  cashier's  checks  to  Hartnng.  Instead  of 
doing  so,  he  mongfully  Indorsed  the  one  In 
suit  to  Mt&  McGinn  wlthont  consideration. 
The  bank  Is  nottfled  of  this  and  is  threat«i- 
ed  with  suit  U  It  pays  the  check  to  the  Mc- 
Ginns. The  bank  therefore  stands  ready  to 
pay  the  Check,  but  does  not  know  to  whom  it 
belongs,  or  at  least  to  whom  the  money  rep- 
resented by  it  b^ongs.  It  has  done  nothli^ 
wrongful.  Must  it  be  compelled  to  decide 
the  oontroversy  on  Its  own  rei^nslbility  and 
at  its  own  risk?  We  think  not  Suppose, 
for  sample,  that  the  bank  should  receive 
money  from  a  train  robber  who  bad  stolen  it, 
and,  unaware  that  the  money  belonged  to  the 
persons  or  company  robbed,  the  bank  should 
Issue  cashier  checks  to  the  robber  for  the 
amount,  and  these  checks  should  be  assigned 
by  the  robber  to  some  one,  without  considera- 
tion; can  it  be  said  that  the  bank  could  not 
demand  that,  as  it  did  not  know  the  facts 
and  the  truth  of  the  conflicting  claims,  the 
parties  should  Interplead  for  it? 

Under  the  circumstances  of  the  case  at 
bar,  there  Is  sufficient  relation,  privity,  or 
common  source  of  title,  whatever  yon  may 
dioose  to  call  It,  between  the  two  claimants 
to  entitle  the  bank  to  ask  an  Interpleader. 
At  least;  the  titles  of  the  two  claimants  to 
the  fund  are  not  so  wholly  Independent  and 
distinct  as  to  prevent  the  exercise  of  the 
equitable  remedy  of  interpleader.  Both 
claim  title  from  the  same  source.  Mrs.  Mc- 
Ginn from  her  husband,  J.  B.  McGinn,  by 
indorsement,  and  Hartung  from  J.  B.  Mc- 
Ginn as  his  agent  and  the  duty  the  agent 
owes  to  pay  over  his  principal's  money. 
Mrs.  McGinn  may  have  the  naked  legal  title 
10  the  check  by  reason  of  the  wrongful  in- 
dorstfnent,  but  Hartung  is  the  owner  of  the 
equitable  title,  and  as  Mrs.  McGinn  Is  not  an 
innocent  holder  for  value,  accordii^  to  the 
pleadings,  the  equitable  title  is  superior  to 
her  title,  and  both  claim  through  the  action 


of  J.  B.  McGinn.  Which  claimant  Is  right? 
Ought  the  bank  be  made  to  bear  the  respou- 
slbility  of  deciding? 

[2]  It  cannot  be  said  that  the  issuance  of 
the  cashier's  check  was  the  creation  of  such 
an  Independent  liability  to  one  of  the  claim- 
ants as  will  defeat  tbe  right  to  an  inter- 
pleader. The  bank  did  not  agree  to  pay  the 
check  at  all  events,  but  only  on  the  implied 
understanding  that  It  would  do  so  to  the  one 
lawfully  entitled  thereto.  The  money  in  the 
bank  represented  by  the  check  is  claimed  by 
Ilartung  as  his  property.  The  Issuance  of 
the  cashier's  check  did  not  change  the  title 
thereto  so  long  as  it  did  not  get  Into  an  in- 
nocent holder's  hand.  The  equitable  title  to 
the  check  also  passed  to  Hartung,  and  the 
wrongful  Indorsement  of  It  to  some  one  else, 
without  consideration,  did  not  deprive  him  of 
that  title  or  of  the  right  to  enforce  that  title. 

In  the  case  of  Wells  Fargo  &  Co.  v.  Miner 
(C.  C.)  25  Fed.  533,  loc.  clt  538,  It  was  con- 
tended that,  because  the  bank  had  issued  a 
certificate  of  deposit  to  one  under  circum- 
stances much  like  the  present  case,  the  bank 
had  entered  Into  an  independent  contract, 
&nd  hence  Interpleader  would  not  lie.  The 
court,  however,  held  that  the  issuance  of  the 
certificate  did  not  create  an  independent  li- 
ability. The  title  to  the  certificate  was  the 
only  source  of  the  liability,  and  that  was  the 
very  issue  between  the  confiicting  claimants. 
In  that  case  the  naked  legal  title  to  the  cer- 
tificate was  in  one  of  the  claimants,  while 
only  the  equitable  title  thereto  was  in  the 
other.  It  will  be  noticed  that,  while  the 
case  was  governed  by  a  statute  of  California 
providing  that  the  title  of  the  claimants  need 
not  have  a  common  source,  yet  the  court  in- 
timates that  without  that  statute  it  would 
still  be  one  for  interpleader.  And  on  the 
question  of  the  indei>endent  liability  created 
by  the  Issuance  of  the  certificate  the  statute 
had  no  bearing,  since  it  did  not  cover  that 
element  essential  to  an  equitable  inter- 
pleader. 

The  ease  of  Commerce  Trust  Co.  v.  Bank 
of  WUlow  Springs.  161  Mo.  App.  431,  143  S. 
W.  531,  Is  not  applicable  to  the  case  here. 
There,  clearly  under  the  admitted  facts, 
there  was  but  one  duty  for  the  bank  to  per- 
form, since  one  of  the  claimants,  Thomas, 
had  paid  the  money  without  Imposing  re- 
strictions, and  therefore  could  not  recall  It 

Again,  It  will  be  noticed  that  the  Independ- 
ent liability  spoken  of  as  defeating  a  right 
to  demand  an  interpleader  means  a  liability 
beyond  the  liability  which  arises  from  the 
title  to  the  property  in  controversy.  The 
mere  fact  that  a  contractual  obligation  or 
relation  exists  between  the  party  seeking  the 
Interpleader  and  one  of  tile  claimants  re- 
quiring its  payment  to  such  party  will  not, 
of  Itself,  defeat  the  right  of  interpleader. 
Bechtel  v.  Sheaf  er,  117  Pa.  555,  11  AtL  889 ; 
Love  V.  Insurance  Co.,  153  Mo.  App.  144, 
loc  clt.  154,  132  S.  W.  335.  The  reason  of 
the  nil«  aa  to  independent  liability  defeating 
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a  rl^t  of  Interpleader  la  tbat,  where  there 
la  audi  an  Independent  Uabllltr,  a  decision 
as  to  which  of  the  conflicting  clalmanta  waa 
right  wonld  not  abaolre  the  party  asking  for 
an  Interpleader  from  performing  hia  Independ- 
eat  contract  He  would  still  be  liable  on 
that,  and  hence  nottftng  would  be  gained  for 
him  by  an  Interpleader.  If  that  were  allow- 
ed, he  would  be  In  the  position  of  compelling 
others,  witbont  any  possible  benefit  to  him, 
to  litigate  a  qnestlon  In  which  he  really  has 
no  interest  The  independent  liability  here 
spoken  of  means  that  the  party  asking  for 
the  interpleader  mnst  have  "bound  himself  by 
contract,  bo  as  to  render  himself  liable  upon 
such  ind^)endcnt  undertaking,  without  ref- 
erence to  his  possible  liability  to  the  rival 
clf^imant  upon  the  general  nature  of  the  en- 
tire transaction.*'  4  Pom.  B(^  ^  Ed.)  | 
1326. 

The  bank  In  this  case  had  Incurred  no  such 
Independent  liability  as  would  defeat  the 
right  to  demand  an  Interpleader.  Under  the 
circumstances  disclosed  by  the  pleading.  It 
occnpled  the  position  of  what  might  be  called 
a  disinterested  stakeholder,  impartial  so  far 
Its  conduct  was  concerned,  acting  in  good 
faith,  and  having  reasonable  cause  for  a  real 
doubt  as  to  which  of  the  claimants  were  en- 
titled to  the  check  or  the  money  represented 
by  It  It  was  therefore  entitled  to  have  the 
claimants  interplead.  Little  r.  Union  Trust 
Co.,  197  Mo.  loc.  cit  291,  04  S.  W.  890.  To 
hold  tbat  tbe  bank  In  this  case  Is  not  entitled 
to  have  the  parties  Interplead  would,  in  the 
opinion  of  the  writer,  greatly  Impair  the 
rights  and  safety  with  which  banking  opera- 
tions are  carried  on  in  our  present  day  com- 
mercial dvUlsatlon. 

Tbe  judgment  Is  reversed,  with  directions 
to  order  an  Interpleader  so  that  it  may  be 
determined  to  whom  the  check  and  tbe  money 
It  represents  rightfully  belong  and  can  be 
safely  paid.  All  concur. 


STATB  ex  ret  LA8HLT,  Pros.  Atty^  t. 

WUBDEMANN,  Circuit  Judge. 
(No.  14,271.) 

(St  Louis  (3oart  of  Appeals.  Miasoori. 
April  7,  1914.) 

1.  DismoT  AND  PBonournto  AnoBiraTB  (fi 

8*)— BlQHT  TO  BSPBtOGNT  CODHn  IN  OXH- 
EBAL. 

Under  the  direct  provIslonB  of  Rev.  Bt 
1909,  8  1007,  It  Is  the  duty  of  a  prosecuting  at- 
torney to  prosecute  and  defend  all  civil  and 
criminal  anlona  by  or  aninst  the  county,  and 
under  the  statute  the  offices  of  judge  of  the 
county  court  and  prosecuting  attorney  are  sep- 
arate, and  neither  is  suhaervient  to  the  other, 
and  uierefore  the  right  of  the  prosecuting  attor- 
ns to  appear  in  and  control  actions  to  which  the 
county  IS  a  party  cannot  be  superseded  or  ig- 
nored by  the  county  court 

[Ed.  Note.— For  other  cases,  see  District  and 
Proaecntins  Attorneys,  Cent  D^.  H  84,  35; 
Dec.  DigTTS.*] 


2.  DisTEicr  AND  PBOSBCurma  ATToBirErs  (} 
8*)— Right  to  Bsfbksknt  CounTT— Maivoa- 

mrs  AGAINST  COUHTT  (3oUBT  JUDOBS. 

Under  Bev.  St.  1909, 1 1008.  providing  that 
the  prosecuting  attorney  shall  prosecute  or  de- 
fend "all  civil  suits  in  which  tbe  county  is  in- 
terested," a  county  was  interested  in  a  manda- 
mus suit  against  ue  judges  of  tbe  county  court 
to  compel  them  to  hear  and  determine  an  appli- 
cation for  a  dramshop  license,  so  as  to  entitle 
the  prosecuting  attorney  to  appear  In  and  con- 
trol such  suit,  as  the  nutter  of  &amshop  licenses 
affects  the  county's  revenue,  and  because  the  sale 
of  Intoxicating  liquors  Is  of  spedal  interest  to 
the  county. 

[Bd,  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Omt  Dig.  ||  84, 
Dec  Dig.  I  a«] 

8.  DlfflBICT  AND  PioaEOimNo  Attoxnets  (I 
8*)— OoNBTBncnON-OORflaSinHO  STATTrns 

Bev.  St  1906.  H  1007.  1008,  both  pertain- 
ing to  the  duties  of  prosecuting  attorneys,  beine 
In  pari  materia,  are  to  be  read  together  in  de- 
termining the  duties  and  rii^ts  of  prosecuting 

attorneys. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Oent  Dig.  U  34,  35; 
Dec  Dig.  f  8.*] 

4.  iNTOxioATiiTa  LnjnoBS  (f  6*)— Fowbb  to 

OONTBOL  T&AmO— SXAtES. 

The  state  may  exercise  its  police  power 
wiHi  respect  to  the  sale  of  Intoxicating  liquors, 
tiecanse  of  Its  tendency  to  deprave  pnUic  suirals. 

[Ed.  Nataj—ToT  oOier  eases,  see  Intoxicating 
Liquor^  Cent  Dig.  |  4;  De&  Dig.  |  6.*] 

5.  dibtbict  and  pboseoutino  attobneta  (| 
8*)— Right  to  Rbpbbsbht  Oountt— Man- 
DAHns  Aoaihst  Countt  Conn  Judgbs. 

A  writ  of  mandamua  to  compel  the  judges 
of  the  county  court  to  hear  and  determine  an 
application  for  a  dramshop  license  Is  not  purely 
personal,  but  reaches  the  office,  so  tbat  die  coun- 
ty had  an  interest  In  a  suit  for  such  a  writ 
which  under  Rev.  St  1909,  {  100^  providing 
tbat  the  prosecuting  attorney  shall  prosecute 
or  defend  "all  civil  suits  in  which  the  county 
is  interested,"  entitled  the  prosecuting  attorney 
to  appear  in  and  control  such  suit  in  behalf  ci 
the  county. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  H  84,  85; 
Dec  Dig.  f  8.»I  " 

6.  CouBTB  (g  281*)— Appellate  Coubts — Mis- 

BOUBI— CONSTITDTIONAt  QtJZSTIONS. 

The  Gonrt  of  Appeals  was  not  deprlred  of 
jurisdiction  of  a  suit  for  mandamus  to  com- 
pel the  district  court  to  allow  relator  to  ap- 
pear as  prosecuting  attorney  in  a  mandamus 
suit  against  the  judges  of  the  county  court  of 
such  county,  because  a  const! tutionar  question 
was  raised  in  tbe  return  of  such  judges,  as  the 
only  question  to  be  determined  was  wheth^ 
the  prosecuting  attorney  was  entitled  to  appear 
in  such  suit,  and  did  not  involve  Its  merits. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Difc  H  487,  491,  644,  64^-648,  660,  652-^, 
661;  Dec  6ig.  f  231.*) 

7.  Ootma  (S  231*)— ApFBLLAm  Coubts— Mn- 

80UBI— <^N8TmmONAL  QUESTIONB. 

Where  the  coun^  jndgM,  In  maUnx  their 
return  to  a  writ  of  mandamus,  excluded  the 
prosecuting  attorney,  who  was  the  proper  offi- 
cer to  set  forth  tbe  Interests  of  the  county,  a 
constitutional  question  raised  therein  is  not  to 
be  deemed  within  tbe  record,  in  k  suit  for  man- 
damus to  enforce  the  pfcmcnting  attorney's 
right  to  appear  In  and  oontrol  smm  suit  so  aa 
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to  deprive  th«  Court  oi  itpjteab  of  jurisdiction 
thereof. 

[Ed.  Note.— Fop  other  cases,  see  Cjonrta,  Cent. 
Dig.  H  487,  401,  644.  64&-^8.  650.  662-699. 
m;  Dec  Dig.  S  23i.«] 

8.  Mandaicus     (I     160*)  —  Pbooeedinob  — 

AXENDICENT  OF  ALTERNATIVE  WbIT. 

Where  an  alternative  writ  of  mandamas  ie 
broader  than  the  law  warrants.  It  may  be 
amended,  and  the  peremptoir  writ  awaxded  for 
■0  mndi  of  the  rtmei  as  la  proper. 

[Ed.  Note. — For  other  caaei,  see  Uandamu, 
Cent  Dig.  H  326-335:  DeeTDig.  {  m*] 

Reynolds,  P.  J.,  dissenting. 

Original  petition  for  mandamna  by  the 
State,  on  the  relation  of  Arthur  V.  Lasbly. 
Prosecuting  Attorney  of  SL  Lonla  County, 
against  Gnstartis  A.  Wnrdemann,  to  compel 
respondent,  as  Judge  of  the  Circuit  Court  of 
said  County,  DiTlsion  No.  2,  to  allow  relator 
to  appear  la  and  control  a  certain  mandamus 
suit  pending  In  said  court  against  the  Judges 
of  the  oounty  court  of  said  county.  Case 
certified  to  Supreme  Court 

Arthur  V.  Lasbly,  Pros.  Atty.,  and  George 
Bamett,  Asst  Proa.  Atty..  both  of  Clayton, 
and  E,  B.  Chappell,  Asst  Pros.  Atty.,  of  St 
Zxtuls,  for  relator.  Sam  D.  Hodgdon,  J.  C. 
Kiskaddon,  R.  H.  Stevens,  and  F.  B.  Muel- 
ler, all  of  Clayton,  for  respondent 

NORTON!,  J.  This  is  a  proceeding  In 
mandamus.  The  altematlve  writ  Issued  in 
virtue  of  the  original  power  of  this  court  in 
that  behalf  provided.  The  relator  is  the 
prosecuting  attorney  of  Bt  Louis  county, 
duly  elected  and  qualified.  The  respondent 
is  judge  of  the  circuit  court  of  the  same  coun- 
ty end  presldea  in  dlTision  No.  2  of  that  tri- 
bunal. The  question  for  consideTatlon  re- 
lates to,  and  tbe  writ  Is  invoked  with  a  view 
of  vindicating,  tbe  right  of  the  prosecuting 
attorney  to  appear  in  tbe  circuit  court  and 
defend  a  suit  In  which  the  county  is  interest- 
ed. Tbe  relevant  facts  out  of  which  the  con- 
troversy arises  are  as  follows: 

It  appears  that  one  Homberg  presented  to- 
tbe  coanty  court  of  St  Louis  county  his  ap- 
plication for  a  dramshop  license  In  proper 
time  and  in  due  form  and  the  county  court 
declined  to  consider  or  act  upon  it;  .  that 
thereafter,  on  the  same  day,  Homberg  sued 
out  an  alternative  writ  of  mandamus  against 
tbe  Judges  of  the  county  court  John  Wleth- 
aupt  William  Buermann,  and  Albert  Wilmas, 
commanding  them  to  appear  in  the  circuit 
courts  division  No.  2,  and  show  cause,  if  any 
they  had,  why  they,  as  Judg«i  of  tbe  county 
conrt,  abould  not  proceed  and  act  upon  the 
petition  of  Homberg  for  a  dramshop  license. 
To  this  mandamus  proceeding  so  Instituted  in 
dlvifdon  No.  2  of  the  circuit  court  over  which 
the  respondent  here,  Judge  Wurdemann,  pre- 
rides,  the  respondents  in  that  proceeding — 
that  la,  the  Judges  of  the  county  court,  Wie- 
thaupt  Buermann,  and  Wilmas — made  their 
return  in  writing  through  counsel  other  than 
relator,  the  proaecntliv  attorn^  of  the  coun- 


ty. Uprai  tlie  comliic  In  of  tbe  letara  of  the 
Judges  of  Uie  county  court  in  that  case,  re- 
lator, prosecuting  attorney,  appeared  and 
moved  the  drcnit  conrt  to  permit  him  to  as- 
sume control  of  the  defense  in  the  matter  on 
the  ground  that  It  was  one  in  which  the 
county  was  interested,  and  that,  therefor^ 
the  statute  made  It  Incumbent  upon  him  to  do 
80.  This  m(^on  and  request  the  court 
denied  as  though  it  were  competent  for  the 
county  Judges  to  exclude  the  prosecuting  at- 
torney with  res^iect  to  the  matter  of  tbe  de- 
fense of  that  case  and  employ  other  counsel 
to  control  and  manage  it  It  Is  in  assertion 
of  bis  right  to  control  and  manage  the  de- 
fense of  the  mandamus  enlt  pending  in  the 
drcnlt  court  against  the  Judges  of  the  coun- 
ty conrt  with  reqtect  to  the  subject-matter  of 
the  application  of  Homberg  for  a  dramshop 
ll(xnse  that  the  proaecutbig  attorney,  as  re- 
lator, sued  out  the  writ  of  mandamus  here 
involved,  and  it  is  insisted  the  respondent  as 
Judge  of  tbe  drcult  court,  doiled  to  him  a 
clear  legal  right  in  refusing  to  pomit  the 
prosecuting  attorney  to  assume  control  and 
manage  the  defense  of  that  case. 

[1]  In  disposing  of  tbe  question  in  Judg- 
ment it  is  essential  to  consider  the  relevant 
sections  of  the  statute  prescribing  the  duties 
of  the  prosecuting  attorney,  and  to  consider, 
too,  the  Interests  involved  In  the  mandamus 
suit  pending  in  the  circuit  court  against  the 
Judges  of  the  county  court  of  St  Louis  coun- 
ty. It  Is  to  be  said,  first,  that  under  the  stat- 
utes both  the  Judges  of  the  county  court  and 
the  prosecuting  attorney  are  elected  by  tbe 
people  of  the  county  and  with  a  view  of 
serving  Its  Inhabitants  in  the  discharge  of 
tbe  duties  annexed  by  law  to  the  respective 
offices  of  county  court  and  prosecuting  at^ 
tomey.  The  office  of  the  county  court  and 
of  the  prosecuting  attorney  are,  of  course, 
separate  and  Independent  and  neither  is 
necessarily  subservient  to  the  other.  The 
county  court  consists  of  three  judges,  elected 
by  the  people ;  but  Its  members  are  not  re- 
quired to  be  learned  in  the  law,  while  one 
of  tbe  qualifications  prescribed  for  the  pros- 
ecuting attorney  is  that  he  shall  be  so  learn- 
ed. By  statute  certain  Judicial  duties  and 
certain  other  ministerial  and  administrative 
duties  are  committed  to  the  county  court 
while  other  statutes  commit  certain  duties 
which  appertain  to  the  profession  of  a  law- 
yer to  the  prosecuting  attorney  as  the  law  of- 
ficer of  the  county.  In  respect  of  the  latter, 
sections  1007  and  1008,  R.  S.  1909,  are  to  be 
here  considered. 

"The  prosecuting  attorneys  shall  commence 
and  prosecute  all  dvtl  and  criminal  actions 
in  their  respective  counties  In  which  the 
county  or  state  may  be  concerned,  defend  all 
suits  against  the  state  or  county,  and  prose- 
cute forfeited  recoenlzances  and  actions  for 
the  recovery  of  debts,  fines,  penalties  and  fbr- 
f^tures  aocmlng  to  tiie  state  or  county ;  and 
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In  all  cases,  cItII  and  criminal,  In  which 
changes  of  venue  may  be  granted,  it  shall 
be  his  duty  to  follow  and  prosecute  or  de- 
fend, as  the  case  may  be,  all  said  causes,  for 
which,  In  addition  to  the  fees  now  allowed  by 
law,  he  shall  receive  his  actual  exiKUses. 
When  any  criminal  case  sbell  be  taken  to  the 
courts  of  appeals  by  appeal  or  writ  of  error, 
it  shall  be  their  duty  to  represent  the  state 
in  such  case  In  said  courts,  and  moke  out  and 
cause  to  be  printed,  at  the  expense  of  the 
county,  and  In  cities  of  over  300,000  Inhab- 
itants, by  the  dty,  all  necessary  abstracts  of 
record  and  briefs,  and  if  necessary  appear  In 
said  court  in  person,  or  shall  employ  some 
attorney  at  their  own  expense  to  represent 
the  state  In  such  courts,  and  for  the^  serv- 
ices shall  receive  such  compensation  as  may 
be  proper,  not  to  exceed  twenty-flve  dollars 
for  each  case,  and  necessary  travellitg  ex- 
penses, to  be  audited  and  paid  as  other 
claims  are  audited  and  paid  by  the  county 
court  of  such  county  and  in  such  cities  by  the 
proper  authorities  of  the  dty."  (Section 
1007.  R.  S.  1909.) 

"He  shall  prosecute  or  defend,  as  the  case 
may  require,  all  dvll  suits  In  which  the  coun- 
ty is  interested,  represent  generally  the  coun- 
ty in  all  matters  of  law,  investigate  all 
claims  against  the  county,  draw  all  con- 
tracts relating  to  the  business  of  the  coun- 
ty, and  shall  give  his  opinion,  without  fee, 
in  matters  of  law  in  which  the  county  Is  In- 
terested, and  in  writing  when  demanded,  to 
the  county  court,  or  any  Judge  thereof,  ex- 
cept in  counties  in  which  there  may  be  a 
county  counselor.  He  shall  also  attend  and 
prosecute,  on  behalf  of  the  state,  all  cases 
before  Justices  of  the  peace,  when  the  state 
is  made  a  party  thereto:  Provided,  county 
courts  of  any  county  in  this  state  owning 
swamp  or  overflowed  lands  may  employ  spe- 
cial counsel  or  attorneys  to  represent  said 
county  or  counties  In  prosecuting  or  defend- 
ing any  suit  or  suits  by  or  against  said 
county  or  counties  for  the  recovery  or  pres- 
ervation of  any  or  all  of  said  swamp  or  over- 
flowed lands,  and  quieting  the  title  of  the 
said  county  or  counties  thereto,  and  to  pay  , 
such  special  counsel  or  attorneys  reasonable ; 
compensation  for  their  services,  to  be  paid 
out  of  any  funds  arising  from  the  sale  of 
said  swamp  or  overflowed  lands,  or  out  of 
the  general  revenue  fund  of  said  county  or 
couuties."  (Section  1008,  R.  S.  1909.) 

It  is  to  be  observed  that  section  1007, 
above  copied,  makes  it  the  duty  of  the 
prosecuting  attorney  to  defend  all  suits 
against  the  state  or  county,  and,  Indeed,  It 
Is  conceded  in  the  Instant  case  that  if  the 
mandamus  proceeding  in  the  circuit  court 
against  the  three  Judges  of  the  county  court 
were  a  suit  against  the  county  that  no  one 
could  deny  or  gainsay  the  right  of  the  prose- 
cuting attorney  to  control  and  manage  the 
defense  tho^n.  Touching  this  question,  It 
is  said  in  the  brief  of  respondent:  "If  an 
action  Is  bion^t  against  the  county,  Uie 


prosecuting  attorney  can  defend  It,  and  no 
county  court  has  power  to  compel  him  to 
act  otherwise  than  his  Judgment  dictates. 
He  can  also  Institute  an  action  for  the  coon- 
ty  and  In  his  conduct  of  the  case  he  la  ab- 
solutely Independent  of  all  control."  We 
quote  this  as  a  concession  In  the  argnment 
here,  but  it  Is  said  it  does  not  apply  to  the 
Instant  case,  in  wtiich  the  prosecuting  attor- 
ns insists  upon  bis  right  to  appear. 

In  Kansas,  the  statutes  concerning  the 
county  commissioners  and  the  county  attor- 
ney are  similar  to  those  which  obtain  vrith 
req;>ect  to  our  county  courts  and  prosecut- 
ing attorney.  The  matter  of  a  suit  against 
the  county  of  Leavenworth  being  under 
consideration  in  that  state,  the  Supreme 
Court  stated  the  doctrine  precisely  as  we 
understand  it  touching  the  question  of  the 
right  of  the  county  commissioners  or  the 
prosecuting  attorney  to  control  the  case  In 
court  Of  this  the  conrt  said,  In  Ctougb  & 
Wheat  V.  Hart,  8  Kan.  487,  494:  "The  coun- 
ty attorney  Is  elected  by  the  i>eopIe  of  the 
coonty,  and  for  the  county.  •  •  *  He  Is 
the  counsel  for  tlie  county,  and  canuot  be 
superseded  or  ignored  by  the  county  com- 
missioners. His  retainer  and  employment  is 
from  higher  authority  than  the  county  com- 
missioners. The  employment  of  a  general 
attorney  for  the  county  Is  not  by  the  law  put 
into  the  hands  of  the  county  commissioners, 
but  is  put  into  the  hands  of  the  people  them- 
selves. The  county  attorney  derives  his  au- 
thority from  as  high  a  source  as  the  county 
commissioners  do  theirs,  and  it  would  be 
about  as  reasonable  to  say  that  the  county 
attorney  could  employ  another  t>oard  of  com- 
missioners to  transact  the  ordinary  business 
of  the  county  as  It  is  to  say  that  the  county 
commissioners  can  employ  another  attorney 
to  transact  the  ordinary  legal  business  of  the 
county.  Both  would  be  absurd.  It  is  the 
duty  of  the  county  attorney  to  give  l^al 
advice  to  the  county  commissioners,  and  not 
theirs  to  furnish  legal  advice  to  or  for  him." 
The  doctrine  of  that  case  was  affirmed  in 
Waters  v.  TroviUo,  47  Kan.  197,  27  Pac. 
822,  and  has  never  been  questioned,  so  far  as 
we  have  been  able  to  ascertain.  Otiier  courts 
either  quote  and  approve  it  or  proceed  in 
the  same  view  on  fundamental  reasons,  as 
will  appear  by  reference  to  the  foUowiug 
cases  in  point:  Board  of  Oom'rs  of  Ix)gan 
Ck>.  V.  Jones,  4  Okl.  341,  51  Pac.  565;  Board 
of  Com'ra  of  Logan  Co.  v.  State  Capital 
Company,  16  Okl.  625,  86  Pac.  618;  Brome 
V.  Cuming  Couiity,  31  Neb.  362,  47  N.  W. 
1050;  Clark  &  Grant  v.  Lyon  County,  87 
Iowa,  469. 

[2-4]  But  In  the  Instant  case  St  Louis 
county  Is  not  a  party  to  the  record  in  the 
mandamus  proceeding  pending  in  the  circuit 
court  against  the  Judges  of  the  county  conrt 
in  which  the  prosecuting  attorney  insists  up- 
on ills  right  to  appear,  and  the  ri^t  asserted 
here  by  the  prosecuting  attorney  proceeds 
on  the  ground  tbat^  though  not  a  party,  the 
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conDty  is  *^iiterested**  in  that  mlt  This  Is 
troe.  it  Is  eald,  becaiiBe,  though  the  judges 
of  the  coimtr  court  are  reqwndents  In  the 
mandamua  against  them,  the  salt^proceeds 
to  enforce  the  performance  ot  a  pnbUc  duty 
on  the  part  of  the  county  conrt,  of  which 
they  are  members,  pertaining  to  the  matter 
of  the  dramshop  license  petitioned  for  on  the 
part  of  Homberg.  In  an  early  case  in  thla 
court,  the  prosecuting  attorney  of  the  same 
connty  declined  to  permit  the  use  of  hla 
name  in  a  certiorari  proceeding  against  the 
eonnty  court  to  remore  and  review  the  rec- 
ord of  a  dramshop  proceeding,  for  that  he 
deemed  it  his  duty  under  the  statute  to  rep- 
resent the  interests  of  the  county  through  ap- 
pearing for  the  county  court  in  the  matter, 
and  this  court  affirmed  such  to  be  the  correct 
view  of  the  duty  of  the  prosecuting  attorney. 
State  ex  reL  Campbell  v.  Heege,  87  Mo.  App. 
338,  345.  Obviously  such  is  the  sound  law 
of  the  question,  for,  though  the  judges  of 
the  county  court  themselves  are  res[>ondenta 
In  the  mandamus  suit  pending  In  the  circuit 
court,  it  Is  clear  the  county  is  interested 
therebL  The  statutes  (sections  1007  and 
1008)  are  to  be  read  together,  for  they  are 
In  pari  materia  and  pertain  alike  to  the 
duties  of  the  prosecuting  attorney,  which 
they  annex  to  his  office,  and  the  officer  Is  re- 
quired by  virtue  of  his  oath  to  perform 
tbeiii.  While  section  1007,  in  so  far  as  Its 
consideration  here  Is  essential,  applies  more 
particularly  to  cases  in  which  the  county  is 
coucemed  and  suits  against  it,  section  1008 
imposes  a  duty  on  the  prosecuting  attorney 
In  respect  of  all  dvil  suits  In  which  the 
county  is  "interested."  It  is  clear  that  the 
county  is  Interested  In  a  civil  suit  in  man- 
damus directed  against  the  Judges  of  the 
county  court,  by  which  It  Is  sought  to  com- 
pel them,  through  utilizing  the  franchises 
of  their  office,  to  issue. a  dramshop  license 
In  favor  of  any  dttzen,  authorizing  him  to 
sell  intoxicating  liquors  in  the  county.  In 
respect  of  tills  matter,  It  Is  to  be  said  the 
Judges  of  the  connty  court  as  Individuals, 
apart  from  their  office  and  the  franchises 
which  inhere  in  It,  could  confer  no  privilege 
under  the  law,  and  it  is  only  because  of 
their  office  as  county  juc^es  that  they  may 
be  compelled  to  act  thereon  at  all,  and  this 
is  true  though  the  writ  runs  against  them  as 
Judges  of  the  county  court  rather  than 
against  the  office  of  the  county  court  eo 
nomine.  The  Idea  is  to  compel  the  Judges, 
as  individuals  In  whose  hands  the  franchises 
pertaining  to  the  office  are  accumulated,  to 
exercise  the  powers  of  the  office  in  acting  up- 
on the  application  for  a  dramshop  license 
and  thus  proceed  in  the  performance  of  a 
public  duty  affixed  by  statute. 

To  say  that  St  Louis  county  Is  not  even 
interested  In  such  a  proceeding  Involves  but 
a  partial  view  of  the  subject-matter.  Under 
onr  statutes  the  county  Is  pecuniarily  In- 
terested in  the  matter  of  dramshop  licenses, 


for  a  portion  of  tbe  revenue  reoelved  therefor 
goes  Into  its  treasnry.  Iforeorer,  since  tbe 
case  of  Austin  v.  State,  10  Uo.  691,  tbe  sale 
of  Intoxicating  liquors  has  been  deemed  un- 
lawful in  Missouri  because  of  its  tendency  to 
deprave  public  morals,  and  because  of  this 
fact  the  police  power  Is  to  be  exerdsed  with 
respect  to  It  Under  the  statute  only  a  law- 
abiding,  assessed,  taxpaylng  male  citizen 
above  21  years  of  age  may  be  licensed  as  a 
dramshop  keeper  at  all.  By  other  statutes, 
the  dramshop  keeper,  though  licensed,  may 
he  prosecuted  for  infractions  of  the  law 
touching  the  sale  of  Uguors  as  for  misde- 
meanors, and  the  duty  pertaining  to  such 
prosecutions  Is  within  the  purview  of  the 
county  as  the  unit  of  government.  Then,  too, 
the  statutes  expressly  recognize  and  confer 
the  right  upon  taxpaylng  citizens  of  the 
connty  to  remonstrate  against  the  issue  of  a 
dramshop  license  and  thus  endeavor  to  pre- 
vent the  opening  of  sudi  a  place  In  the  im- 
mediate locality.  No  one  can  doubt  that 
these  provisions  obtain  in  the  view  that  a 
dramshop  tends  to  corrupt  the  morals  of  the 
people  and  entail  Injury  through  the  depre- 
ciation In  value  of  private  property  near  or 
about  It  When  it  is  remembered  the  county 
is  the  unit  of  government  with  respect  of 
such  matters,  it  appears  to  be  clear  enough 
that  It  Is  Interested  in  a  civil  suit  against 
the  Judges  of  the  county  court  which  pro- 
ceeds with  a  view  of  enforcing  them  ex  of- 
ficio to  act  upon  an  application  for  a  dram- 
shop license.  Therefore,  tbe  county  being  In- 
terested in  the  subject-matter  of  the  man- 
damus suit  against  the  judges  of  the  county 
court,  the  statute  (section  1008)  Imposed  the 
duty  upon  the  prosecuting  attorney  to  con- 
trol and  defend  that  case.  His  right  no  one 
can  dispute,  for  the  statute  pointedly  pre- 
scribes and  affixes  It  as  a  duty  upon  him  in 
all  cases  In  which  the  county  is  Interested, 
and  this,  too.  In  addition  to  the  duties  af- 
fixed by  the  prior  section  (1007)  where  the 
suit  is  against  the  county. 

[5]  But  It  Is  said  the  mandamus  against  tbe 
Judges  of  the  county  court  of  St.  Louis  coun- 
ty Is  a:  personal  proceeding  against  them,  and 
does  not  run  against  the  court  as  the  repre- 
sentative of  the  county.  The  case  of  State  ex 
rel.  V.  Burkhardt,  69  Mo.  75,  is  urged  upon  us 
in  support  of  this  view.  But  It  Is  obvious 
the  question  suggested  was  not  decided  there. 
It  appears  in  that  case  that  both  a  school 
district  and  Moniteau  county  claimed  cer- 
tain money,  taxes  collected  and  then  In  the 
bands  of  the  collector  of  taxes  for  the  county. 
The  school  district  sued  out  a  mandamus 
against  the  connty  collector  to  enforce  the 
payment  to  It  The  county  collector  made 
his  return  to  the  writ,  by  which  he  set  forth 
the  controversy  about  the  money  in  his  hands 
as  though  he  were  a  mere  disinterested  stake- 
holder, and  prayed  that  the  county  of  Mon- 
iteau might  be  heard  by  Its  prosecuting  at- 
torney In  that  case^  Thereupon  the  county, 
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\>j  its  inosecntiiig  attorney,  filed  wbM  was 
tenned  an  "Inteiplea"  to  be  made  a  fforty 
to  the  mandamut  tuit  against  tlie  otdlector. 
It  Is  to  be  noted  from  thla  that  the  retntn  of 
Oie  county  collector  was  In  the  nature  of  a 
bill  <rf  Interpleader,  whereby  it  was  songht 
to  bring  the  several  claimants  for  the  fnnd 
before  the  court  and  as  porfiet  to  the  acUott, 
to  the  Old  of  acqoltting  him  of  responsibility 
while  such  claimants  litigated  the  subject- 
matter.  Then,  too,  in  the  interplea  filed, 
Moniteau  county  prayed  the  issuance  of  a 
peremptory  writ  of  mandamus  commanding 
the  county  collector  to  pay  the  mone?  to  the 
county.  On  a  hearing  the  circuit  court  gave 
Judgment  dismissing  the  "Interplea"  of  Mon- 
iteau county  and  awarded  a  peremptory  writ 
of  mandamus  to  the  relator^that  Is,  the 
school  district— against  Burkhardt.  the  col- 
lector, commanding  him  to  pay  the  relator 
the  sum  of  $280.89.  From  this  Judgmuit  the 
county  perfected  Its  appeal  to  the  Supreme 
Court,  but  the  respondent  collector  did  not, 
and  it  was  there  ruled  the  county  had  no 
standing  in  court  in  that  case. 

Manifestly,  this  judgment  was  a  proper 
one,  for  the  case  was  neither  one  of  inter- 
pleader cor  was  it  competent  for  the  county 
to  become  a  party  thereto  in  the  manner 
pursued.  The  court  declared,  and  the  rule  is 
well  established  by  numerous  decisions  to 
the  same  effect'slnce  that  case:  "The  gen- 
eral provisions  of  the  practice  act,  authoriz- 
ing all  persons  having  or  claiming  an  Inter- 
est in  the  subject-matter  of  the  controversy 
to  be  made  parties  plaintiff  or  defendant 
do  not  apply  to  proceedings  by  writ  of  man- 
damus"— and  this  alone  is  the  substance  of 
the  decisloD.  However,  in  that  case  the  Su- 
preme Court  recognized  the  subject-matter  as 
one  in  which  the  county  was  interested  and 
said:  "The  county,  through  its  prosecuting 
attorney,  with  the  consent  of  the  defendant, 
Burkhardt,  might,  in  a  return  in  his  name, 
have  urged  as  a  defense  most,  If  not  all,  the 
matters  set  out  in  the  petition  filed  by  it  In 
the  cause."  But  though  the  court  said  that 
as  the  county  was  Interested  In  the  matter 
the  prosecuting  attorney  might,  "with  the 
consent  of  Burkhardt,"  set  forth  its  claims 
in  a  return  of  the  respondent,  Burkhardt,  It 
did  not  decide  either  that  it  toot  not  the 
duty  of  the  prosecuting  attorney  to  do  so 
or  that  he  could  not  do  so  toiihout  the  con- 
sent of  Burkhardt.  The  county  being  in- 
terested in  the  subject-matter  there  involved 
in  the  mandamus  between  the  school  district 
and  the  county  collector,  it  was  certainly 
competent  for  it  to  be  beard  In  the  case,  and 
this,  too,  by  utilizing  the  name  of  its  officer, 
the  collector,  in  making  its  defense  in  the 
return  preferred  by  him.  Moreover,  It  Is  true, 
too,  as  the  court  said,  that  the  prosecuting  at- 
torney could  set  forth  the  county's  claim 
with  the  consent  of  Burkhardt,  the  collec- 
tor, in  the  return  of  that  officer ;  but  the 
mere  fact  that  the  court  said  this  could  be 
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done  with  his  consent  does  not  conclude  the 
matter  to  the  contrary,  for  that  was  all  It 
became  necessary  for  the  court  to  decide  In 
diefposlng  of  the  controrersy  then  in  band,  in 
that  no  question  was  made  with  reqject  to 
Uie  right  of  the  county  to  utilise  the  collec- 
tor's return  wittwut  his  waa&A. 

From  a  study  of  the  case,  it  appears  dear 
enouj^  that  the  Supreme  Court  recognized 
the  county  was  Interested  in  the  subject- 
matter  <tf  that  adit,  and  recognized,  too; 
that  it  was  competent  for  the  prosecuting 
attorney  to  appear  in  its  b^lf  and  as- 
sert its  defense  touching  the  same;  but  the 
meOiod  pursued  to  do  so  was  not  a  proper  one 
under  the  practice  ac^  for  that  no  warrant 
appeared  to  enable  the  county  to  become  a 
formal  party  to  the  salt,  and  as  BuiUiardt, 
the  collector  against  wImhu  the  Judgmoit  In 
the  drcuit  court  was  glTen,  had  not  appealed, 
Moniteau  county  oouhX  not  do  so.  In  comdnd- 
tng  the  opinion,  the  court  said:  "Moniteau 
county  cannot  legally  complain  of  a  Judgment 
rendered  solely  against  anoth»  party,  and 
this  court  has  no  authority  whatever  on  the 
appeal  of  Moniteau  county  to  affirm  or  re- 
verse that  Judgment"  This  caae  in  no  wise 
decides  that  it  is  not  the  duty  of  the  prosecut- 
ing attorney  to  appear  in  a  mandamus  case 
in  which  the  county  Is  interested.  Neither 
does  it  decide  that  mandamus  is  pur^  a  per- 
sonal proceeding,  which  may  not  toudi  the 
office  when  the  officer  Is  sued  as  such  concern- 
ing the  alleged  failure  to  perform  an  official 
duty.  On  the  contrary,  it  appears  to  hold 
that  the  office  is  touched,  and  because  of  this 
fact  it  la  the  duty  of  the  prosecuting  attorney 
to  appear  In  such  a  case  for  the  county  and 
defend  its  interests.  But  to  do  so  the  prose- 
cuting attorn^  should  set  forth  the  county's 
defense  to  the  mandamus  against  its  officer 
in  the  return  of  the  respondent  county  officer, 
as  he  seeks  to  do  in  the  Instant  case.  Ob- 
viously, if  it  be  tiie  official  duty  of  the  prose- 
cuting attorney  under  the  statute  to  thus 
appear  and  one  which  he  Is  sworn  to  perform, 
then  its  performance  on  his  part  cannot  de- 
pend upon  the  consent  of  the  respondent 
county  officer  in  the  mandamus,  and  such 
county  officer  should  not  be  permitted  to  de- 
feat the  prosecuting  attorney  in  the  perform- 
ance of  his  official  duty  by  withholding  con- 
sent to  put  the  Interests  of  the  county  forward 
in  his  return.  The  point  is  the  Supreme 
Court  did  not  decide  that  the  prosecuting  at- 
tomey  could  not  set  forth  the  interests  of  the 
county  in  the  respondent  collector's  return 
without  his  consent,  but  decided  that  such 
officer's  return  was  the  proper  pleading  In 
which  to  set  forth  the  Interests  and  defend 
the  county,  and  merely  remarked  that  be 
could  do  so  with  his  (the  respondoit  col- 
lector's) consent  and  no  one  will  dispute  the 
proposition  thus  stated. 

The  case  of  U.  S.  r.  Bontwell.  84  U.  S.  (17 
Wall.)  604,  21  L.  Ed.  721,  Is  also  urged  upon 
us  In  support  of  tiie  argument  that  the  wilt 
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of  mandamoB  is  purely  penonal  anA  does  not 
readi  the  office.  That  wai  a  mandamus 
which  proceeded  against  Bontirell,  the  Secre- 
tary of  the  Treasury,  and  after  he  resigned 
that  office  the  question  presented  related  to 
the  right  to  snbstitnte  Richardson,  bis  snc- 
cessor,  aa  respondent  therein,  ^nie  court 
denied  this  right  on  the  theory  that  the  duty 
soQgbt  to  be  enforced  was  a  personal  one  to 
Bontwell  and  said:  "The  writ  does  not  reach 
the  office."  Though  that  case  has  been  approT- 
ingly  dted,  a  limitation  on  the  doctrine  It 
asserts  Is  now  well  recognized  In  subsequent 
cases  in  the  same  court.  In  discussing  the 
BoutweU  Case,  the  Supreme  Court  of  the 
United  States  says,  in  Warner  Valley  Stodi 
Co.  V.  Smith,  185  TT.  S.  28,  88, 17  Sup.  Gt  225, 
22T  (41  h.  Ed.  621):  "The  cases,  in  which  it 
has  been  held  by  this  court  that  an  abatement 
takes  place  by  the  expiration  of  the  term  of 
office,  hare  been  those  of  officers  of  the  govem- 
ment,  whose  alleged  delinquency  was  per- 
sonal, and  did  not  involTe  any  charge  against 
the  government  whose  officers  they  were." 
To  the  same  effect  is  United  States  ex  rel.  t. 
"  Bntterwortb.  169  U.  8.  600, 18  Sup.  Ot.  441.  42 
li.  Ed.  873.  where  it  is  pointed  out  that 
the  duty  considered  In  the  BoutweU  Case  was 
one  whldi,  though  omitted  by  a  public  officer, 
partook  of  a  personal  character,  In  that  It 
iDTolTed  a  discretion  peculiar  to  him  which 
might  be  otherwise  exercised  by  his  succes- 
sor. Then,  too,  in  ^ompson  r.  TJ.  8.^  108  U. 
S.  480,  20  L.  Ed.  521,  the  BoutweU  Case  and 
the  rule  It  reflects  in  respect  of  such  peraona] 
duties  is  discussed  and  distinguished  from 
Buch  duties  as  appertain  to  and  lie  in  such 
an  office  as  a  board  of  commissioners.  As  to 
such  commissioners,  it  is  said  the  duty  savors 
rather  of  a  public  character,  and  may  be 
forced  even  against  their  snccessors  In  office, 
and  concerning  this  the  court  says:  "To  say 
otherwise  would  be  a  sacrifice  of  substance  to 
form." 

The  case  of  LeaTenworth  County  r.  Sellew, 
90  IT.  S.  25  L.  Ed.  333.  was  a  mandamus 
Involving  the  board'  of  commissioners  of  a 
county  in  Kansas.  It  was  argued  on  the  au- 
thority of  the  Bontwell  Case  that  the  writ  of 
mandamus  did  not  reach  the  office,  but  went 
alooe  to  tb%  members  of  the  board  of  comrois- 
Bioneis,  and  was,  therefore,  purely  personal 
Id  character.  In  answer  to  this  the  court 
says:  "One  of  tbe  objecte  in  creating  such 
corporatlona,  capable  of  suing  and  being  sued, 
and  bavisg  perpetoal  niocession,  la  that  the 
very  Inconrenlence  which  manifested  itself  In 
Bontwell's  Case  may  be  avoided.  In  fhit  wav 
the  offlee  can  be  reached  and  the  officer  com- 
pelled to  puform  its  datles,  no  matter  what 
diaoges  are  made  lit  tbe  i^ents  by  whom  the 
(Acer  acts.  lAe  board  la  in  tiltet  the  officer, 
and  the  members  ot  the  hMtd  are  but  the 
M«nt8  who  perform  its  duties.  While  laie 
board  la  proceeded  against  in  Its  corporate 
npadty,  tiie  indlTldnal  members  are  pnn- 
Uied  lA  th^r  natural  capadties  for  failoxe 
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to  do  what  the  law  lequlres  of  them  aa  tbe 
representatlTes  of  the  corporaticm."  CThe 
italics  are  our  own.) 

Theae  more  rec^t  cases  ih  the  Supreme 
Court  of  tiie  United  States  are  referred  to 
merely  to  portray  that  the  Idea  tbe  proceed- 
ing In  mandamus  Is  personal  in  character  is 
not  to  be  extended  beyond  the  sense  of  the 
rule,  when  to  do  so  would  sacrifice  the  sab- 
stance  of  Its  efficacy  to  mere  technical  words 
or  form.  However  this  may  be,  with  us  In 
Missouri  there  can  be  no  doubt  on  the  ques- 
tion here  in  Judgment,  for  the  Supreme  Court 
has  pointedly  determined  It  in  a  recent  case, 
as  will  appear  by  reference  to  State  ex  rel. 
V.  Fraker,  166  Mo.  130, 140,  66  S.  W.  720,  722. 
In  that  case  the  court  says :  "Ever  since 
Platte  County  Court  v.  McFarland,  12  Mo. 
166,  mandamus  has  been  regarded  as  the  prop- 
er proceeding  to  compel  a  recalcitrant  county, 
court  to  do  its  duty.  See,  also,  BUey  v.  City, 
31  Mo.  App.  439.  Besides,  the  writ  of  manda- 
mus is.  In  modern  practice,  treated  as  an 
ordinary  writ  of  right.  Issuable  as  of  course 
upon  proper  cause  shown."  It  Is  true  the 
proper  practice  Is  to  direct  the  writ  against 
the  Justices  of  the  county  court  by  name,  ds 
Judges  of  the  county  court;  but  when  this  is 
done,  as  is  true  In  tbe  Instant  case,  tbe  office 
is  touched  If  the  subject-matter  Is  one  within 
the  purview  of  that  tribunal.  State  ex  rel.  t. 
Fraker,  166  Mo.  130,  65  8.  W.  720;  Leaven- 
worth County  V.  Sellew,  99  U.  S.  624,  25  L. 
Ed.  333.  See.  also.  State  ex  rel.  v.  Qates,  22 
Wis.  210,  214,  where  It  is  said  on  this  subject: 
"So  far  as  the  advancemmt  of  the  principal 
remedy  is  concerned,  it  Is  to  be  regarded  aa 
a  proceeding  against  the  officer,  and  not 
against  the  IndlvidnaL"  See,  also,  State  ex 
rel.  V.  Warner,  55  Wis.  271,  285,  286,  9  N.  W. 
795, 13  N.  W.  250;  People  v.  Collins,  19  Wend. 
(N.  T.)  66;  Haddoz  v.  Graham,  2  Mete.  (Ky.) 
56;  People  v.  Champion,  16  Johns.  (N.  T.)  61; 
Pegram  v.  Commissioners,  66  N.  C.  114. 

[t,  7]  Touching  the  ailment  that  there  is 
a  constitutional  question  Involved  In  the  man- 
damus suit  pending  between  Homberg,  relat- 
or, and  the  county  Judges,  which  precludes 
the  Jurisdiction  of  this  court  In  the  present 
controversy  In  which  the  prosecuting  attorney 
is  relator.  It  Is  to  be  said  that  It  is  not  sought 
to  invoke  an  order  of  this  court  In  or  per- 
taining to  the  merits  of  that  ca3&  The  only 
right  sought  to  be  vindicated  here  is  tSiat  of 
the  relator,  prosecuting  attorney,  to  appear 
in  his  offlc^  capacity  in  the  case  against  the 
county  Judges  as  the  duly  elected  and  quali- 
fied representatlTe  vt  St.  Louis  county. 
Moreover,  if  the  prosecuting  attorney  is  the 
proper  officer  to  set  forth  the  defmse  of  tlie 
interrats  of  the  county  In  that  case,  then  the 
constitutlonai  question  asserted  Is  to  be  treat- 
ed as  not  within  the  record  in  that  case  at 
all,  for  the  reason  the  pmpet  officer  of  BL 
Lonia  coon^  to  raise  or  prefer  such  question 
has  not  done  so.  In  other  words,  the  retnm 
of  tiia  comt^  judges,  made  In  their  own  be* 
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halt  tliTongh  excluding  the  proKCattss  attor* 
nay  from  participation  tbeetta  in  behaU  of 
the  conntyi  Is  to  be  treated  as  without  avail. 

[i]  If  it  be  true  that  the  mandate  of  tba 
altematlTe  writ  1>  broader  In  Its  terms  Uum 
the  law  warranty  the  qnestlon  Is  not  a  seri- 
ous one  under  the  practice  wbich  now  obtains, 
for  it  is  competoit  to  amend  it  and  award  the 
perranptoiy  writ  for  so  much  of  the  relief  as 
la  proper.  See  State  ex  leL  r.  Baggott,  96 
Mo.  63,  71.  8  S.  W.  787;  SUte  ex  reL  T. 
Hudson,  226  Mo.  239.  264.  126  S.  W.  78a 
Therefore.  It  appearing  that  It  is  the  clear 
legal  right  of  the  prosecuting  attorney  to 
appbar  in  and  to  control,  manage,  and  defend 
the  mandamus  salt  pending  In  divlidon  Na  2 
of  the  circuit  court  of  St  Louis  coonty 
against  the  Judges  of  the  oonntjr  court  as 
audi,  the  altematlTe  writ  of  mandamus  «1U 
be  modified,  so  as  to  vindicate  this  light  ottly. 
and,  as  Uins  modified  and  amended,  made  per- 
emptory to  that  extmt  alone. 

It  is  so  ordered. 

ALLEN,  J.,  concurs.  REYNOLDS.  P.  J. 
dissents. 

Judge  REYNOLDS  deems  the  decision  of 
the  court  contrary  to  the  cases  of  State  ex 
reL  T.  Norton!  et  aL,  201  Mo.  1,  98  S.  W.  554, 
Stale  ex  rel.  Morse  t.  Burckhartt,  87  Mo.  533, 
State  ex  rel.  v.  Burkbardt,  59  Mo.  75.  State 
ex  rel.  v.  Fraker,  166  Mo.  130,  65  8.  W.  720, 
aod  State  ex  rel.  t.-  Broaddus.  207  Mo.  107, 
105  S.  W.  029,  and  therefore  rr.-qnestB  that  the 
cause  be  cOTlifled  to  the  Supreme  Court  for 
final  determination;  and  it  Is  so  ordered. 

REYNOLDS,  P.  J.  (dissenting).  One  Hom- 
berg,  on  January  21,  1914,  filed  with  the 
clerk  of  the  county  court  of  St  Louis  county 
his  petition,  bond  and  affidavit  for  a  dram- 
shop license.  These  being  duly  presented  to 
the  county  court,  that  court  refused  to  try, 
hear,  or  determine  the  right  of  applicant  to 
a  license.  Thereupon  Homberg  filed  a  peti- 
tion In  the  circuit  court  for  a  writ  of  manda- 
mus against  the  Judges  of  the  county  court 
to  comiiel  them  to  proceed  In  the'  matter  of 
his  petition  and  to  hear,  try  and  determine 
his  right  to  a  dramshop.  This  petition  was 
duly  assigned  to  Division  No.  2  of  the  circuit 
court  of  St  Louis  county,  over  which  the 
respondent  here,  the  Honorable  Gustavus  A. 
Wurdemann,  presides.  That  Judge,  appar- 
ently in  open  court,  ordered  an  alternative 
writ  to  issue  commanding  the  judges  of  the 
county  court  by  name  to  proceed  to  hear, 
try  and  determine  the  right  of  Horaberg  to 
a  license  as  a  dramshop  keeper  or  to  show 
cause  why  they  should  not  so  do.  The  Judges 
of  the  County  court,  over  their  own  signa- 
tures, made  return  to  this  alternative  writ 
admitting  that  Homberg  had  filed  his  peti- 
tion and  application  for  a  license  to  keep  a 
dramshop,  together  with  his  bond  and  affi- 
davit with  teferoiee  to  the  ad  valorem  tax, 


and  that  it  bad  remained  on  lUe  for  Uie  time 
pzovlded  bar  law,  and  tiiat  tbey  Jiad  entered 
up  an  order  refasiug  to  further  bear,  try  and 
determine  Uie  ri^t  of  Htnnberg  to  a  dnuD- 
shtqi  llooise,  because  and  tot  tibe  reason  tbat 
the  Legislature  had  passed  a  law,  ttpproveA 
by  the  Governor  (Lews  1918,  pp.  199-20^, 
providing  for  ttie  appirintment  of  a  Board  of 
Excise  Gommls^oners  in  St  Louis  county 
(setting  the  law  out  In  full),  "which  act,  U 
constitutional,  deprives  ttils  court  of  Jnrlsdlo- 
tlon  to  try.  hear  and  determine  ap^lcattons 
and  petitions  fbr  dramsbop  licenses."  That 
while  not  learned  in  the  law,  they  acted  on 
tiie  theory  tbat  it  was  a  valid  law  and  liad 
refused  to  act  upon  the  application.  On  the 
cmning  in  of  this  return  Homberg  filed  a  mo- 
tion for  Judgment  on  the  pleadings,  settii« 
up  that  the  law  craatlng  the  board  <^  eniise 
commlsdoners  was  null  and  void  as  special 
legislation  in  vlolatton  of  section  08,  article 
4,  of  the  Gonstitnticm  of  Ulasonrl.  ^Rila  re- 
turn and  motion.  It  appears,  was  filed  In  the 
circuit  court  on  February  6, 1914,  and  on  ap- 
plication of  relator  bm  the  matter  was  pass* 
ed  until  February  6th.  On  that  day.  Oils  re- 
lator presented  his  petition  to  the  dlrcuit 
court  oitltled.  In  the  cause  of  State  ex  rel. 
Hombei^.  Relator,  v.  John  Welthaupt  Wil- 
liam Buermann  and  Albert  Wllmas,  Judges 
of  the  County  Court  of  St  Louis  County, 
Missouri,  Respondents,  setting  ont  that  he 
Is  the  duly  elected,  qnallfled  and  commission- 
ed prosecuting  attorney  within  and  for  the 
county  of  St.  Louis  and  represents  and  shows 
to  the  court  that  the  proceeding  in  the  cause 
wherein  Homberg  was  relator,  and  Johu 
Welthaupt  WllUam  Buermann,  and  Albert 
WUmas,  Judges  of  the  county  court  of  St. 
Louis  county,  were  respondents,  is  a  dvil 
suit  "In  which  the  county  of  St  Louis  is 
Interested  and  that  under  and  by  virtue  of 
the  laws  of  the  state  of  Missouri  it  Is  his 
right  and  duty  to  appear  herein  in  behalf  of 
the  respondents,  as  Judges  of  the  county 
court  and  to  attend  to  all  matters  pertaining 
to  this  proceeding  for  atid  on  behalf  of  the 
respondents.  That  respondents  have  refused 
to  permit  your  petitioner  to  file  a  return  to 
the  alternative  writ  heretofore  issued  herein 
for  and  on  their  behalf  and  refused  to  con- 
sult with  him  concerning  the  matters  of  law 
and  fact  connected  with  this  proceeding  and 
have  refused  to  furnish  him  with  any  infor- 
mation about  it  That  he  was  not  consulted 
about  and  had  nothing  to  do  with  the  prepar- 
ation and  filing  of  the  paper  heretofore  filed 
herein  purporting  to  be  the  return  of  John 
Welthaupt  William  Buermann  and  Albert 
Wllmas  to  the  writ  directed  to  the  same  per- 
sons as  Judges  of  the  county  court  That  the 
said  pretended  return  was  procured  as  a  re- 
sult of  the  connivance  and  coUu^n  between 
the  relator  and  respondents.  Tliat  the  relator 
has  an  undue  Influence  over  the  respondents 
and  that  1^  the  exerdse  of  the  said  undue  in- 
fluence reQKmdents  were  Indnoed  to  and  dU 
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employ  otbor  eoDHMl  than  roar  petitioner  to 
prqiare  and  file  tb«  lald  pretended  retarn 
with  the  Kde  parpose  In  view  of  preventiae 
jonr  petitioner  trom  preparing  a  proper  re- 
tnm  to  the  writ  herein  and  from  taking  any 
part  in  this  proceeding.  That  the  pretended 
retnxn  does  not  inroperly  present  the  IsBoes  oZ 
law  and  fact  arising  In  the  case  and  that  nn- 
lesa  yonr  petltlooer  1b  permitted  to  present  a 
proper  return  raising  all  the  said  Issnes  the 
process  of  said  court  will  be  abased  and  the 
ends  of  Jastlce  pwrerted. 

"Now,  thtfefore,  your  petltioDer  prays  that 
the  pretended  retiun  of  the  said  John  Weit- 
baapt,  William  Bnecmann  and  Albert 
mas  be  stridtra  from  die  flies  for  the  follow- 
ing reasons,  to  wit: 

"First  That  it  fails  to  state  that  it  Is 
made  by  respondents  as  Judges  of  the  county 
court  and  is  tlierefore  not-  responsive  to  the 
writ. 

"Second.  That  the  said  pretended  return 
was  procured  by  collu^n  between  tlie  par- 
ties. 

"Third.  That  It  does  not  propwly  present 
the  issues  of  law  and  is  not  a  correct  state- 
ment of  the  facts. 

"Fonrth.  That  your  petitioner  was  not  per- 
mitted to  prepare  the  said  pretended  return 
or  consulted  with  reference  thereto. 

"Tour  petitioner  further  prays  that  an  or- 
der may  issue  directing  bim  as  the  legal  ad- 
viser of  the  county  court  and  of  the  Judges 
thereof  In  their  official  capacity  to  prepare 
and  file  a  proper  return  to  the  altematlre 
writ  herein  for  the  reason  that  It  is  by  law 
made  the  duty  of  your  petitioner  to  represent 
the  respondents  In  suits  of  this  character  and 
tbat  your  petitioner  is  the  only  person  au- 
thorized by  law  to  so  represent  them.  Your 
petitioner  further  prays  that  the  document 
heretofore  filed  her^n,  entitled  'Motion  for 
Peremptory  Writ'  be  also  stricken  from  the 
flies  for  the  reasons  above  set  forth." 

On  that  day,  February  Gth,  the  respondent 
here,  Hon.  G.  A.  Wurdemann,  as  Judge,  and 
durtug  the  session  of  the  court,  having  be- 
fore him  this  motion  of  the  prosecuting  at- 
torney, denied  it,  the  court,  however,  grant- 
ing relator  here  permlMlon  to  appear  "as  a 
friend  of  the  court"  In  the  hearing  of  the 
cause. 

On  the  forenoon  of  that  day,  however,  and 
before  the  motion  of  the  prosecuting  attorney 
had  been  filed  and  acted  upon  by  the  circuit 
court,  the  prosecuting  attorney  presented  his 
petition  to  one  of  the  Judges  of  our  court 
and  that  Judge  Issued  the  alternative  writ, 
it  being  recited  in  the  petition  for  the  writ 
tbat  the^  relator  had  before  them  presented 
his  motion  or  petition  to  the  circuit  court 
and  that  his  petition  had  been  denied.  In 
point  of  fact  It  appears  that  the  motion  or 
petition  Iiad  not  been  presented  to  and  denied 
hj  the  circuit  court  when  application  was 
made  to  us  for  the  issue  of  the  alternative 
writ   Tbat  occurred  afterwards,  the  alter* 


native  writ  be&v  served  on  the  circuit  Judge 
on  the  same  d^  but  after  tliat  court'  had  act- 
ed. The  return  having  been  duly  aied  in  ottr 
court  to  the  alternative  writ,  rdator  moved 
for  Judgment  The  cause  lias  accordingly 
been  submitted  to  us  on  the  writ  and  return. 

It  Is  setUed  law  In  this  state  tbat  a  writ  of 
mandamus  "will  not  Issue  commanding  an  in- 
ferior  court,  tribunal  or  ministerial  body  to 
act  until  it  is  first  established  by  the  evi- 
dence that  said  court,  tribunal  or  ministerial 
body  has  been  legally  requested  to  act,  and 
that  it  has  illegally  declined  to  do  so.**  State 
ex  rel.  Abbott  et  aL  v.  Adcock  et  aL,  226  Mo. 
335,  loc,  dt  363,  124  3.  W:  UOO,  1109.  Here 
the  lack  of  donand  and  refusal  to  act  prior 
to  presentation  of  the  application  of  the 
petition  for  tlie  writ  is  clear,  but  on  that  be- 
ing suggested  by  counsel  for  respondent,  on 
the  coming  in  of  the  return,  the  Honorable 
Judges  respondent  Iiere,  in  person  and  in  open 
court,  waived  this  detect,  on  our  suggestion 
that  we  would,  If  it  was  insisted  upon,  quash 
the  altemative  writ  and  issue  a  new  one.  So 
tbat  the  question  that  the  application  to  us 
was  premature  and  our  writ  issued  prema- 
turely, is  out  of  tlie  case. 

It  is  clear  that  if  the  return  of  the  county 
Judges,  as  made  by  them,  is  to  remain  in  the 
case,  a  cmstitutional  question  is  presented  in 
this  case  by  that  and  by  the  motion  for  Judg- 
ment on  it,  interposed  in  the  circuit  court 
by  the  relator  in  that  case;  indeed  the  re- 
turn of  the  Judges  discloses  that  a  constitu- 
tional question  was  presented  in  the  county 
court  So  that  under  the  decision  of  our  Su- 
preme Court  in  State  ex  rel.  Sale  v.  Nortonl 
et  aL,  Judges,  etc.,  201  Mo.  1,  98  S.  W.  &54, 
we  would  have  no  Jurisdiction  in  this  cause. 
If,  however,  that  return  is  withdrawn  by  the 
relator  here  and  a  new  return  is  made  with 
tbat  question  entirely  eliminated,  the  majorl-. 
ty  of  my  Associates  are  of  the  opinion  that 
the  cause  Is  within  our  Jurisdiction.  Speak- 
ing for  myself,  and  on  the  record  before  us,  I 
cannot  see  how  we  can  treat  that  return  as  a 
nullity,  or  that  Its  withdrawal  eliminates  the 
constitutional  questitm.  We  have  no  power 
by  mandamus  to  order  the  circuit  court  to 
strike  that  return  out,  even  if  we  order  tbat 
court  to  allow  the  relator  here,  as  prosecut- 
ing attorney,  to  appear  and  conduct  tlie 
Homberg  Case  for  the  Judges  of  the  county 
court  As  said  by  our  Supreme  Court  in 
State  ex  rel.  Union  Electric  Light  ft  Power 
Co.  V.  Orimm,  220  Mo.  483,  loc.  dt  490,  110 
S.  W.  626,  e27 :  "Of  course,  this  court  has  no 
right  or  power  in  a  proceeding  by  mandamus 
to  direct  what  its  ruling  should  be,  but  we 
have  the  right  and  it  Is  our  duty,  to  require 
tile  circuit  court  to  exercise  its  Jurisdiction." 
But  we  cannot  anticipate  what  the  action  of 
the  court  or  of  the  prosecuting  attorney  will 
be,  and  I  am  unable  to  see,  with  all  due  def- 
erence to  my  brethren,  how  it  Is  possible  for 
us  to  shut  our  eyes  to  the  fact  that  as  tbt 
case  is  presented  to  us,  the  oonstitutioDal 
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qnestioii,  fliat  Is  a  qveotlai  calling  for  Oe 
determliiatlon  of  a  constltatloDal  cUdm.  Is 
In  tbe  case.  Vntb  tiut  view  of  It,  my  own 
opinion  Is  tbat  the  altematlTe  wilt  should 
be  qnasbed  for  want  of  Jurisdiction  In  onr 
court  to  issne  It  In  Uils  case  at  alL  As  to 
fliat,  as  I  nnderstsnd,  I  am  In  dlsagreemoit 
with  both  of  my  lesmed  brethren. 

The  fundamental  question  In  the  case, 
however,  is  the  xi^t  of  the  prosecuting  at- 
toni«y  of  the  county  of  St  Louis  to  require 
the  respondent;  as  Judge  of  the  circuit  court, 
to  strike  from  the  flies  the  Tetum  which  has 
been  made  by  the  county  Judges;  they^  thon- 
selvea  signing  that  returfl,  and  to  allow  him 
to  appear  In  the  cas^  draw  up  and  file  tbo 
return  therein  for  these  Judges,  eron  If  con< 
trary  to  tb^r  views,  and  manage  and  control 
all  further  proceedings  In  the  case.  That'ls 
the  real  point  InvolTed  here,  and  that  Is  the 
point  to  irtdch  my  learned  Brother  NORTONI 
has  chiefly  directed  his  opinion.  I  cannot 
agree  to  the  view  that  the  prosecutiag  at- 
torney has  the  right. 

The  relator  claims  the  right  to  do  this  be- 
cause the  county  is  Interested. 

In  the  first  place  the  county,  as  a  county, 
is  not  a  proper  party  to  this  proceeding.  Our 
court  has  said,  in  Bell  t.  County  Court,  61 
Mo.  App.  173,  loc  dt  176.  that  the  altema- 
tlve  writ  in  that  case  had  been  directed  to 
the  county  court ;  that  this  was  error ;  that 
the  wilt  should  have  rnn  against  the  Justices 
of  the  county  court  by  name. 

In  State  ex  reL  v.  Bnrkhardt,  SO  Mo.  76, 
it  is  said  Qoc.  dt  TS):  "It  la  not  perceived 
upon  what  principles,  or  by  what  authority 
the  county  of  Moniteau  was  made  a  party 
to  the  original  proceeding.  The  writ  of 
mandamus  is  In  form  a  command  in  the  name 
of  the  state,  directed  to  some  tribunal,  cor- 
poration or  public  officer,  requiring  them  to 
do  some  particular  thing  therein  specified, 
and  which  it  has  been  previously  determined 
tbat  it  is  the  duty  of  such  tribunals  or  other 
person  to  perform."  This  same  proposition 
was  decided  at  an  early  date  by  our  Supreme 
Court  in  Platte  County  Court  v.  McFarland. 
12  Mo.  166.  There  It  appeared  that  the 
cause  thm  before  the  court  was  docketed  as 
one  against  the  county  court  of  Platte  county, 
and  was  a  proceeding  against  the  county 
court  to  compel  tbat  court  to  perform  Its 
duty  r»pectlng  the  opening  of  a  public  road. 
It  appears  by  the  statemoit  of  the  case  that 
McFaiiand  and  others,  being  the  commission- 
ers to  survey  and  mark  out  a  state  road, 
made  a  report  of  thtir  proceedings  to  the 
county  court,  filing  a  report  of  their  survey. 
TtdB  r^rt  was  rejected  by  the  court  for  its 
alleged  irr^rularity  and  further  time  was 
givtti  the  conunisslonwa  to  make  a  new  re- 
port On  the  coming  In  of  this  latter,  cer- 
tain objectors  resisted  It  and  the  county 
court  again  refused  to  receive  it  On.  this 
the  commissioners  aued  out  a  writ  of  error 
from  the  circuit  to  the  county  court  Hut 
writ  was  directed  to  th*  justices  of  tha  coun- 


ty court  On  the  retnn  of  Ilia  writ  to  Oie 
circuit  court;  It  appears  that  the  cause  was 
docketed  as  one  against  the  county  court  and 
on  Uie  hearing  of  It  the  Judgment  at  the 
county  court,  rejecting  the  report  of  the  com- 
mlsslonera,  was  reversed  by  the  circuit  court 
and  a  Ju^paiait  for  costs  rendered.  On  this 
Judgmat  a  writ  of  error  was  sued  out  turn 
the  Suprane  Court  8a^  3u6g»  Scott,  peak- 
ing fw  the  Supmue  Court  (12  Mo.  loc.  dt 
168),  In  disposing  of  the  contention  tbat  the 
writ  should  have  beoi  directed  to  the  oounty 
court,  not  to  the  JnsUcss:  **It  is  impossible 
to  discover  any  prlndple  on  whldi  the  coun- 
ty court  of  Platte  could  have  beoi  made  a 
party  to  the  writ  of  error." 

The  statutes  relating  to  tlie  duOea  of  the 
county  attonocy  or  prosecuting  attorney,  sec- 
tions 1007,  1008,  Revised  Statutes  JOOO,  are 
set  out  by  my  Brother  NOBTOMI,  so  that 
it  Is  not  necessary  for  me  to  r^eat  tbsm 
In  full.  They  expressly  provide  tbat  the 
prosecuting  attorn^  "sliall  commmce  and 
prosecute  all  civil  and  criminal  actions  In 
their  respective  counties  In  wliidi  the  county 
or  state  may  be  oonoemed,  defend  all  suits 
agslnst  the  state  or  conn^,"  etc^  and  that 
he  "shall  prosscute  or  defoid,  as  the  case 
msy  require  all  dvil  suits  in  which  the  coun- 
ty is  Intmested,  represoit  generally  tha  coun- 
ty in  all  matters  of  law.  Investigate  all 
Claims  against  the  county,  draw  all  amtracts 
relating  to  the  business  of  the  county,  and 
shall  glva  Ilia  oidnlon,  without  fee,  In  mattm  { 
of  law  in  which  the  county  is  interested,  and 
in  writing  whoi  demanded,  to  die  county 
court,  or  any  Judge  thetec£'*  I  find  nothing  , 
In  these  statutes  which  Oirows  upon  Mm  the 
du^  of  acting  bi  court  fbr  the  Judges  of  the  | 
county  court,  when  not  required  1^  tliem  to 
so  act;  he  is  required  to  give  his  oplnioa 
in  writing  to  the  county  court  or  any  Judge 
thereof  <mly  "wfarai  demanded.**  Here  the 
relator  avers  that  his  opinion  was  never  ask- 
ed In  this  mattor;  tbat  he  was  never  con- 
sulted. I  find  no  authority  In  law  which  re- 
quires the  county  Judges,  even  the  county 
court,  to  demand  and  secure  ills  opinion  be- 
fore acting,  or  on  bis  giving  his  oidnlon  to 
act  only  as  be  .  advises.  Suisse  a  claim 
against  the  county  Is  before  ttte  county  court 
for  action.  The  prosecuting  attorney  resists 
it  and  advises  and  ai^ues  against  ita  al- 
lowance. Will  It  be  pretoided  that  the  coun- 
ty court  must  determine  the  cause  as  be  sug- 
gests? Tliat  would  be  to  assert  a  new  doc- 
trine In  Missouri  I  find  in  the  omlssloa 
from  the  statutes  of  any  command  on  the 
Judges  of  the  county  court  to  be  controlled 
by  the  writtra  opinion  of  the  prosecuting  at 
torney,  a  distinct  l^flslative  expression  of 
Intention,  that  this  Is  a  matter  which  Is  to 
be  Itft  to  the  oounty  Judges;  is  one  of  the 
responsibilities  ot  their  official  position.  For 
If  it  is  true  that  the  Judges  of  the  county 
court  are  competed,  wUly  nlUy.  to  accept  the 
opinion  of  the  prosecuting  attorn^  on  s 
matter  submitted  to  them,  the  responsiblll^ 
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of  the  lodges  would  entlr^  disappear  and 
the  will  and  the  opinion  of  the  prosecuting 
attorney,  an  adviser  merely  of  the  conrt, 
would  be  sabstltnted  for  the  opinion  of  the 
Jodgee  of  the  connly  court 

In  many  matters,  and  especially  in  the 
most  material  matters  relating  to  the  Is- 
Boance  of  dramshop  licenses,  these  lodges 
act  jadldaUj.  That  in  acting  Judicially  they 
aie  to  be  controlled  by  the  prosecuting  at- 
torn^ surely  Is  a  new  doctrine  in  onr  state. 
That  they  do  act  judicially  In  many  matters 
and  In  the  final  act  of  granting  the  license, 
see  State  t.  Evans,  83  Mo.  319;  State  ex  rel. 
Smith  T.  County  Court  of  Platte  Coun^,  83 
Mo.  588;  State  ex  rel.  Campbell  v.  Heege, 
37  H&  App.  388.  loc.  cit  346;  State  ex  rel. 
Palllam  v.  Fort,  lOT  Mo.  App.  828,  81  S.  W. 
47& 

Bat  it  is  said  that  the  right  of  the  pr<»e- 
cntlng  attorney  to  interfere  In  this  matter 
and  take  charge  of  this  litigation,  Is  to  be 
found  in  these  words:  "He  shall  prosecute 
or  defend,  as  the  case  may  require,  all  civil 
raits  in  which  the  county  is  iniere»ted,  rep- 
resent generally  the  county  in  all  matters 
of  law,"  etc  In  point  of  fact,  the  claim 
made  by  the  relator  here,  that  as  prosecut- 
ing attorney  be  has  a  right  to  control  the 
proceeding,  rests  solely  upon  the  proposition 
that  the  county  la  intereated;  be  does  not, 
in  80  many  words,  claim  that  he  is  in  all 
cases  attorney  for  the  Judges.  These  cases 
of  State  ex  rel.  Gordon  v.  Burkbardt,  State 
ex  reL  Conran  v.  Williams,  96  Mo.  18,  8  S. 
W.  771,  and  State  ex  reL  Baker  v.  Fraker  et 
aL.  are  in  point  here,  as  I  think,  for  the  rea- 
son' that  they  hold  that  having  an  Interest 
does  not  authorize  one  to  interplead  or  Inter- 
pose in  a  proceeding  by  mandamus.  As  the 
relator  asserts  his  right  to  control  the  manda- 
mus open  tlie  ground  that  the  county  has  an 
interest  In.  the  proceeding,  I  think  that  these 
cases  are  against  his  claim.  While  It  may  be 
^t  tbe  county  and  the  people  thereof  are 
Interested  In  tbe  collection  of  the  fees  for 
dramshop  licenses  and  In  tbe  issue  of  dram- 
shop license,  they  have  no  more  interest 
in  that  than  In  dozens  of  other  matters 
pertaining  to  the  general  public.  The  interest 
referred  to  in  the  statute  and  whi<^  the 
piwecating  attorney  is  to  protect,  mnst  ap- 
pear in  and  by  the  pleadings,  or,  if  not  so 
disclosed,  mnst  be  capable  of  being  brought 
before  the  court  by  way  of  intervention  by 
tbe  county  in  a  pending  action.  This  may 
lie  done  in  any  ordinary  dvll  action.  But 
while  mandamus  is  now  tir^ted  as  a  dvll 
action,  our  statute  (R.  S.  19W,  H  2146.  2655), 
being  practically  that  of  Queen  Anne  ^ 
Anne,  c.  200),  it  Is  the  setUed  law  of  this 
state  that  parties  not  of  record,  no  matter 
what  tbetr  Intaest,  cannot  Intervene  in  a 
proceeding  by  mandamns.  That  was  express- 
ly decided  in  State  ex  rel.  Glordon  v.  Burk- 
}>udt,  gapra.  In  that  case,  at  page  78  of 
SO  Mo.,  tt  is  said,  the  writ  having  be«i  ad- 
drMMd  to  Bnrkliardt,  u  sheriff  and  «x  itf- 


fldo  collector  alone:  "The  county  bad  no 
right  to  make  any  return  to  an  alternative 
writ  not  directed  to  it,  tf  indeed  the  writ 
could  be  directed  to  a  county  as  such.  Un- 
der the  statute,  Issues  can  only  be  made  In 
this  proceeding  between  the  i>erson  to  whom 
the  writ  is  directed  and  delivered,  and  the 
party  suing  or  pros^ting  such  writ  Al- 
though the  county  or  the  people  of  the  coun- 
ty at  large  may  have  had  an  interest  in  the 
result  of  the  proceeding,  It  could  not  be 
made  a  par^  thereto.  The  general  provi- 
sions of  the  practice  act,  authorizing  all 
persons  having  or  daiming  an  interest  iu 
the  subject-matter  of  the  controversy  to  be 
made  parties  plalntlfl  or  defendant,  do  not 
apply  to  proceedings  by  writ  of  mandamus. 
The  county,  through  its  prosecuting  attorney, 
with  the  consent  of  the  defendant,  Burk- 
hardt,  might,  in  a  return  in  his  name,  have 
urged  as  a  defense  most,  if  not  all,  the  mat- 
ters set  out  in  the  petition  filed  by  it  in  tite 
cause.  Having  been  improperly  permitted  in 
the  first  instance  to  assert  its  claims  to  tbe 
funds  In  controversy  in  this  action,  no  error 
was  committed  by  the  drcuit  court  in  dis- 
missing Its  petition  or  interplea." 

In  State  ex  rel.  v.  Williams,  96  Mo.  13, 
loc.  dt  18,  8  S.  W.  771,  772,  State  ex  reL  v. 
Burkhardt,  supra,  is  expressly  affirmed  on 
this  point,  It  being  reiterated  "that  the  gen- 
eral provisions  of  tbe  practice  act  allowing 
all  persons  having  an  interest  in  the  suit  to 
,be  made  plalnttfTs  or  defendants  had  no  ap- 
plication to  proceedings  by  mandamus.  It  Is. 
therefore,  dear  that  tbe  return  must  conform 
to  the  common  law  rules;  and  this  is  none 
the  less  so  becatne  tbe  relator  may  plead  to 
or  traverse  all  or  any  of  tSie  tKta  stated  In 
the  return." 

In  State  ex  reL  Baker  v.  Fraker  et  aL,  Jus- 
tices of  the  County  Court,  166  Mo.  130,  loc 
dt  142,  66  a.  W.  720.  723,  the  Burkhardt 
Case  and  Williams  Case,  supra,  are  dted  ap- 
provingly as  establishing  as  the  law  of  this 
state,  that  "the  provision  of  the  general 
practice  act  requiring  all  parties  in  Interest 
to  be  made  plaintiffs  or  defendants,  does  not 
apply  to  proceedings  by  mandamus."*  As  far 
then' as  concerns  the  rl^t  of  the  prosecuting 
attorney  to  appear  and  control  this  cause  by 
reason  of  tbe  county  having  an  Interest,  be- 
ing a  party  in  interest,  although  not  a  par^ 
of  record.  It  seems  to  me  conclusively  estab- 
lished by  the  dedaloDs  of  our  Supreme  Court 
in  the  three  cases  last  above  dted  that,  by 
reason  of  that  Interest,  even  if  It  exists,  tbe 
prosecuting  attorney  has  no  right  to  assert 
It  In  the  Hornberg  Case,  or  to  interfere  in 
and  control  that  case ;  in  tbe  interegt  of  the 
county,  the  county  oat  a  party,  be  cannot 
Interfere  In  tbe  mandamns  proceeding. 

This  seems  to  be  dear  also  from  another 
point  of  view.  That  Is,  tbat  the  respondent 
in  the  case  of  State  ex  rel.  Hornberg  v.  Judg- 
es of  the  County  Court  is  an  action  in  which 
they,  as  Judges,  it  Is  true,  but  individually, 
must  make  ttie  return  as  ttxey  did  in  jtbls 
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case.  It  Is  tnw  that  H  was  alleged  In  tba 
aiiidlcation  whlA  was  made  to  na  for  tbe 
writ  by  the  relator  here,  that  that  was  filed 
In  ooort  by  attorneys  other  then  himself  bnt 
Oiat  Is  entirely  Immaterial,  ^e  retnm  Is 
made  by  Judges  themselvea ;  Is  their  re- 
turn; is  not  the  return  jof  tbe  county;  Is  not 
the  return  ct  any  attorn^ ;  but  It  Is  the  re- 
turn of  the  Individuals  against  whom  tbe 
writ  was  directed  and  which  commanded 
Uiem  to  make  the  return. 

The  altematlre  writ  Is  not  (mly  directed 
to  the  person  occupying  the  office  but  the  re- 
turn must  be  made  by  him.  Sa^  High  on 
Extraordinary  Legal  Remedies  (3d  Ed.)  { 
446 :  "When  the  aid  of  a  mandamus  Is  In- 
voked against  an  Inferior  court,  It  would 
seem  to  be  sufficient,  ordinarily,  to  address 
Ou  writ  ^ther  to  the  court  as  such,  or  to  the 
Individual  judges  composing  it  But  when 
there  are  other  judges  authorized  to  hold  the 
term  of  the  court,  the  mandamus  should  be 
addressed  individually,  since  In  case  of  dis- 
obedience to  the  writ  the  power  of  enforcing 
obedience  Is  exercised  over  tbe  judges  per- 
sonally." 

The  old  and  often  followed  case  of  St  Lou- 
is County  V.  Sparks,  10  Mo.  117,  45  Am.  Dec. 
36G,  Is  cited  in  support  of  ttds.  In  the  Sparks 
Case  it  was  urged  Chat  the  writ  having  been 
addressed  to  tlie  justices  of  tbe  county  court 
and  severally  served  on  them  in  vacation, 
that  there  was  no  warrant  for  this ;  that  It 
should  have  been  addressed  to  tbe  court  An- 
swering that  our  Supreme  Court  said  (10  Mo. 
loc  ctt  120,  45  Am.  Dec  365) :  -"A  mandamus 
in  the  alternative  may  be  served  on  the  offi- 
ces composing  the  court  in  vacation,  and 

•  •  •  a  delivery  of  a  copy  of  the  process 
showing  the  original,  is  a  sufficient  service. 

*  *  *  It  seems  it  may  be  addressed  to 
the  court  or  to  the  Individuals  composite  it" 
Since  that  decision  it  has  been  the  invaria- 
bly approved  practice  to  issue  these  writs 
against  the  judges  composing  the  court  and 
the  writ  is  served  on  them,  not  in  term  time 
but  on  the  judges  in  chambers  or  in  vacation, 
as  other- writs  against  Individuals  are  served. 
That  has  always  been  so  In  the  case  of  writs 
served  upon  the  judges  of  this  court  by  di- 
rection of  the  Supreme  Court  and  we  have 
Invariably  followed  it  in  our  own  practice. 

So  fully  has  the  rule  that  the  direction  of 
the  writ  Is  to  the  individual  and  that  he  is 
the  one  who  is  to  make  the  return,  been  rec- 
ognized, that  where  the  return  of  the  judge 
or  judges  or  court  is  signed  by  attorney,  it 
has  been  challenged  for  lack  of  Individual 
signature.  Thus  In  State  ex  reL  Wittenbrock 
V.  Wickham,  Judge,  66  Mo.  634,  the  returu 
was  challenged  on  the  ground  that  It  was  not 
the  bona  flde  answer  of  the  judge  bnt  a  de- 
fense made  and  set  up  by  an  attorney.  An- 
swering this  contention,  our  Supreme  Court 
said  (65  Mo.  loc.  dt  636),  that  as  the  law 
-does  not  require  the  return  to  be  sworn  to, 
and  as  the  Judge  was  represented  before  the 


Supreme  Court  by  lesponslhle  attom^s  ol 
the  court  who  Jiave  filed  hla  return,  **we  can- 
not on  the  mere  suggestion  of  tike  relator, 
say  that  this  Is  not  Judge  Wlcknam's  re- 
turn." ISxiM  undoubtedly  means  that  If  It 
had  been  shown  that  It  was  not  the  return 
of  the  Judge  bnt  merely  of  the  attorney,  It 
would  not  have  been  sufficient 

This  was  followed  by  oar  conrt  In  State 
ex  rel.  Gastllo  v.  Edwards,  Judse,  11  Mo. 
App.  162. 

In  Douglass  v.  Circuit  Judge,  42  Mich.  495, 
loc.  dt  497,  4  N.  W.  225,  226,  It  is  said :  TThe 
answer  filed  is  not  signed  by  the  circuit 
Judge.  It  purporto  to  have  been' drafted  by 
attorneys  and  not  to  have  been  submitted  to 
tbe  respondent  for  approval  by  blm.  We  do 
not  consider,  therefore,  what  appears  there- 
in, bnt  have  treated  tbe  case  as  on  demur- 
rer to  the  showing  made  by  the  relator." 
That  is  to  say,  the  Supreme  Court  of  Michi- 
gan treated  a  return  not  signed  by  those  to 
whom  it  was  directed,  or  by  some  attome)' 
by  their  authority,  as  a  nullity.  What  that 
court  in  line  with  our  own  court  has  held 
in  the  Edwards  Case,  supra,  and  our  own 
Supreme  Court  In  the  Wickham  Case,  supra, 
would  hold  as  to  a  return  made  by  an  attor- 
ney, which  is  not  only  not  submitted  to  the 
respondent  bnt,  by  whldi,  as  here  it  is  ex- 
pressly stated,  it  is  intended  to  repudiate  the 
return  of  the  resiMndents  In  the  Hornberg 
Case,  and  Is  to  be  a  return,  set  up  and  de- 
vised by  the  attorney  himself,  without  tbe 
assent  and  contrary  to  the  wishes  of  the 
judges  of  the  county  court  la  not  dlfflcolt  to 
determine. 

I  think  that  the  case  at  bar,  on  this  point 
falls  directly  under  what  is  said  by  the  Su- 
preme Court  of  tbe  United  States  in  the  case 
of  United  States  v.  Boutwell,  17  Wall.  (84 
U.  S.)  604,  21  L.  Ed.  721. 

It  Is  claimed  that  the  decision  In  that  case, 
as  to  this  point,  has  been  disapproved  or  qual- 
ified by  later  decisions  of  that  court  An  ac- 
cepted text-writer,  2  Bailey  on  Habeas  Cor- 
pus, p.  786,  treating  as  well  of  mandamus  and 
of  other  extraordinary  writs,  in  commentlag 
on  a  decision  of  the  Supreme  Court  of  Wis- 
consin as  adverse  to  that  of  the  United 
Stetes  V.  Boutwell,  supra,  the  Wisconsin 
court  holding  that  the  Supreme  Court  of  the 
United  States  had  receded  from  the  dedslon 
in  the  Boutwell  Case,  says:  "It  will  appear, 
however,  from  a  reading  of  tiie  case  dted  In 
the  federal  court  (I^eavenworth  County  r. 
SeUew,  96  U.  8.  624.  26  L.  Ed.  333),  that  the 
position  first  assumed  by  It  has  not  been 
changed  In  the  subsequent  case.  It  will  also 
aEV>ear  that  that  court  assumes  the  very  op- 
posite of  the  premises  assumed  by  the  Wis- 
consin conrt"  Mr.  Bailey  then  quotes  exten- 
sively from  United  Stetes  v.  Boutwell,  su- 
pra, thus:  "The  office  of  a  writ  of  mandamue 
is  to  compel  the  performance  of  a  duty  rest 
Ing  upon  the  person  to  whom  the  wirlt  Is  sent 
That  duty  may  have  originated  In  on*  way 
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or  In  anotbar.  It  may,  as  Is  allseed  in  tbe 
present  cas^  baTe  arisen  from  tlie  acceptance 
ot  an  office  whidli  baa  imposed  the  duty  upon 
its  Incumbent.  Bnt  no  matter  out  ot  what 
fact!  or  relations  tbe  duty  bas  grown,  wbat 
tlie  law  r^anla,  and  what  It  seeks  to  enforce 
bj  a  writ  of  mandamus,  Is  the  personal  obli- 
gation of  tbe  Individual  to  whom  It  addresses 
tbe  wilL  It  be  be  an  officer,  and  tbe  duty 
is  an  official  one,  still  the  writ  Is  aimed  ex- 
clusiTely  against  blm  as  a  person,  and  be 
only  can  be  pnnlsbed  for  disobedience.  The 
writ  does  not  reach  tbe  office.  It  cannot  be 
directed  to  It  It  Is,  therefore,  in  substance 
a  personal  a«!tion,  and  It  rests  upon  the  aver- 
red and  assumed  fact  that  the  defendant  bas 
neglected  or  refused  to  perform  a  personal 
duty,  to  the  performance  of  which  by  him 
tbe  relator  has  a  clear  right  •  •  *  Thus 
it  la  tbe  personal  default  of  the  defendant 
that  warrantB  Impetration  of  tbe  writ,  and 
If  peremptory  man  damns  be  awarded,  the 
costs  may  fhU  upon  tbe  defendant**  Tbe  de- 
drion  In  tbe  Bontwell  Case  la  distinctly  af- 
flrmed  by  the  Supreme  Gonrt  In  Warner  Val- 
ley Stock  Co.  Smith,  165  IT.  8.  28^  17  Sup. 
Ct  22S,  41  Ifc  Ed.  621.  That  is  snbstantlaUy 
In  line  wltA  tbe  decisions  of  our  own  Su- 
preme Court,  to  which  we  bare  referred,  and 
to  wblcb  we  shall  hereafter  refer  in  treating 
of  the  office  of  tbe  writ  of  mandamus.  The 
case  of  Leannworth  County  v.  Sellew,  su- 
pra, on  its  facts  bears  no  analogy  to  the 
Boutwell  Case,  nor  to  tbe  case  before  us. 
The  principle  announced  in  the  Boutwell 
Case,  It  was  held,  la  not  applicable  to  tbe 
Sellew  Case,  for  In  the  Boutwell  Case  respond- 
ent, an  Individual,  was  proceeded  against, 
tme  as  an  officer,  while  in  the  Sellew  Case 
the  writ  was  against  the  respondents  as  a 
body,  "o  corporation  created  and  organized 
for  the  expreta  purpose  of  performing  the 
dvtu,  among  others,  icMch  the  relator  seeks 
to  have  enforced.  Tbe  alternative  writ  was 
directed  both  to  the  board  In  its  corporate 
capacity  and  to  tbe  individual  members  by 
name,  hut  the  peremptory  writ  was  ordered 
against  the  corporation  alone.  As  the  corpo- 
ration can  only  act  through  its  agents,  the 
conrte  will  operate  upon  the  agents  through 
tbe  corporation.  When  a  copy  of  the  writ 
whicb  has  been  ordered  is  served  upon  tbe 
derk  of  tbe  board.  It  will  be  served  on  tbe 
corporation,  and  be  equivalent  to  a  comm'and 
that  the  persons  who  may  be  members  of  the 
board  shall  do  what  Is  required."  (Italics 
ours.) 

It  Is  hardly  necessary  to  say  that  the  Judg- 
es of  the  County  Court  of  St  Louis  Goun^ 
are  in  no  sense  a  corporation,  nor  would  serv- 
ice upon  the  clerk  of  the  county  court  have 
brought  these  defendants  into  conrt,  or  a 
peirempttwy  writ  issued  with  service  upon 
that  clerk  have  been  binding  upon  the  Judges, 
or  that  disobedience  to  it  by  them  under  such 
form  ot  service  woald  be  punlslied  on  tbem 
as  fsr  contemyt  Nor  would  Uw  county  be 


liable  for  costs  if  the  case  Is  determined 
against  tbe  respondents.  The  respendents,  as 
said  In  the  Boutwell  Case,  supra,  and  others 
cited,  are  presumably  liable  for  costo  and 
subject  to  attachment  tot  contempt  In  case 
of  refusal  to  make  any  return  or  to  obey 
the  writ  and  these  are  reasons  given  why  the 
proceeding  is  against  the  individual  and  not 
against  the  office.  As  well  might  it  be  said 
that  where  the  writ  of  mandamus  issues 
from  the  Supreme  Conrt  to  our  conrt  that 
service  of  tbe  writ  upon  the  clerk  of  our 
court  wIU  be  good  service  upon  us  as  Judges. 
While  no  decision  passing  upon  that  question 
has  ever  arisen,  the  Invariable  practice  since 
the  creation  ot  this  court  In  1876,  has  be^ 
to  serve  socta  writs  indlvldaally  upon 
Judges  of  this  conrt 

In  some  Jurisdictions  it  is  held:  **A  con- 
tinuing doty  may  be  enforced  against  sucoes- 
sors  of  the  officer  orlglnaUy  In  default,"  as 
tllustrated  In  State  t.  Cornwall,  07  Wis.  B6S, 
78  N.  W.  68:  In  others  It  Is  held  that  "it 
will  not  lie  against  such  successors  when  not 
themselves  in  default  tor  tbe  faUure  ot  their 
predecessors  to  pertonn  the  duty."  So  It  is 
held  In  People  t.  Bums,  168  App^  DIt.  86,  M 
N.  T.  Snpp.  196;  State  t.  andnnatl,  7  Ohio 
Dea  (reprint)  826;  Holdennann  r.  Scbane, 
S6  W.  Ta.  11,  48  S.  B.  512,  8  Ann.  Cas.  170. 

Referring  to  the  cases  dted  in  snroort  of 
tbe  position  of  the  relator,  and  first  taking 
up  State  ex  ret  Campbell  et  al.  t.  Heege  et 
al..  Judges  of  the  County  Gonrt  of  St  Louis 
County,  37  Mo.  App.  888,  I  am  unable  to  see 
that  it  lends  any  support  to  the  contention 
ot  counsel  tor  tbe  relator.  All  that  is  said 
as  touching  tbe  propriety  ot  the  application 
tor  certiorari  being  made  by  dtisens  ot  St. 
Lonls  county  Instead  of  by  the  Attorn^  Q&i- 
eral  or  the  prosecnting  attorn^  ot  the  coun- 
ty, is  that  the  reason  the  petltlonera,  tax  pay- 
ers and  citizens  had  appeared  in  our  court 
and  asked  special  leave  to  Institute  the  pro- 
ceeding In  their  names,  was  that  they  had 
applied  to  the  Attorney  General  of  the  state 
and  to  the  prosecuting  attorney  of  St  Louis 
county  for  permission  to  make  the  applica- 
tion at  their  relation  respectively  bnt  that 
in  both  Instances  permission  had  been  re- 
fused. Referring  to  this  last  statement  our 
court  said  (37  Mo.  App.  loc.  dt  345)  that  it 
had  not  been  controverted  and  that  the  pros- 
ecut4ng  attorney  of  St  Louts  had  assented  to 
the  truth  of  it  in  so  far  as  he  was  concerned. 
Our  court  then  says:  "We  understend  that 
the  reason  why  the  Attorney  (General  refused 
the  use  of  hla  name  was  that  he  regarded  it 
as  a  local  afteir  which  should  be  prosecuted 
In  tbe  name  of  the  prosecuting  attorney ;  and 
that  tbe  reason  why  tbe  prosecuting  attorney 
In  like  manner  declined  tbe  use  of  hla  name 
was  that  there  Is  a  statute  requiring  htm  to 
appear  in  such  cases  for  tbe  county  court, — 
which  rendered  it  Inconsistent  with  his  views 
of  duty  to  act  at  once  as  the  prosecuting  of- 
ficer and  as  ooonsal  tor  the  lespondenta.  We 
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Incline  to  ttdnk  that  his  views  of  doty  were 

correct,  and.  In  consequence  of  the  retneal  of 
the  Attorney  General  and  prosecuting  attor- 
ney of  the  county  to  Institute  the  proceed- 
ing, we  also  think  that,  to  prevent  a  possible 
failure  of  Justice,  it  was  within  our  discre- 
tion to  grant  the  writ  upon  the  apidlcatlon 
of  assessed  tax-paying  citizens  of  the  town- 
ship." That  Is  all  that  Is  said  in  the  opinion 
that  can  be  claimed  to  hare  any  bearing 
here.  In  a  way  It  Is  obit«r  and  certainly  la 
not  decisive  of  the  Question  that  Is  here  pre- 
sented. If  any  Inference  is  to  t>e  drawn 
from  it,  it  would  seem  to  be  that  the  prose- 
cuting attorney,  being  the  official  adviser  of 
the  count?  court,  could  take  no  position  an- 
tagonistic to  It  In  court, — which  la  Just  what 
the  relator  here  seeks  to  do. 

Clark  &  Grant  v.  Lyon  County,  37  Iowa, 
468,  another  case  referred  to  In  support  of 
the  ri^t  of  the  county  attorney  to  appear 
In  an  action  to  which  the  county  was  a  party. 
Is  an  action  directly  against  the  county  eo 
nomine  to  compel  the  payment  of  certain 
warrants.  It  appeared  that  the  board  of  su- 
pervisors of  the  county  were  the  same  per- 
sons who  had  issued  the  warrants  and,  It 
was  charged,  issued  them  for  an  Illegal  pur- 
pose and  without  consideration.  In  an  ac- 
tion brought  on  these  warrants  against  the 
county,  it  appeared  that  the  board  of  county 
commiasioners.  Ignoring  the  county  attorney, 
had  employed  other  attorneys  whom  it  was 
understood  would  not  contest  the  validity  of 
these  warrants.  The  district  court,  on  the 
application  of  the  district  attorney,  who  was 
also  ex  offldo  county  attorney,  applied  for 
leave  to  01e  and  make  the  defense  In  the 
above  case  In  behalf  of  the  county.  The  dis- 
trict court  declined  to  allow  the  district  at- 
torney to  appear  and  file  an  answer  in  the 
case.  From  this  refusal  the  district  attorney 
appealed  to  the  Supreme  Court  The  court 
held  that  It  was  the  right  and  duty  of  the 
district  attorney  to  appear  for  any  county  In 
his  district,  "in  all  matters  In  which  it  may  be 
a  party  or  interested,  in  the  district  court  of 
his  district"  The  use  of  the  word  "interest- 
ed" here  is  of  no  particular  slgnlflcance,  for 
In  the  proceeding  before  the  court  the  coun- 
ty was  a  party  of  record.  The  court,  how- 
ever, OS  we  have  ^ewhere  noted,  held  that: 
the  matter  of  tiie  refusal  muat  be  brought  to 
the  Supreme  Oourt  only  by  appeal.  The 
ooort  further  said:  "We  do  not  hold,  that  If 
tiie  district  attorney  bad  been  allowed  to  ap- 
pear and  d^Cend  In  Uie  oourt  below,  and  bad 
been  unsucceaafnl,  be  could,  ot  his  own  mo- 
tion, and  against  the  wliOies,  and  In  oppoal- 
tion  to'Qie  Judgment  of  the  board  of  super- 
visors, appeal  the  cause  to  this  court  and  pro- 
tract the  Utigatton." 

Neither  Oloogb  &  Wheat  t.  Hart.  S  Kan. 
487,  nor  Waters  t.  TrovlUo,  47  Kan.  197,  27 
Pac.  822,  are  particularly  In  point  here.  Both 
were  actions  on  contracts  of  employment  of 
private  attorneys  by  Uie  ooontar  oonunlsBlon- 


(Mo. 

en.  TtM  point  In  decision  In  eadk  was  the 
power  of  tliiese  bodies  to  employ  outride  at- 
torneys and  contract  for  their  jwyment  by 
the  county  when  the  commissioners,  as  rep- 
resenting the  county,  were  parties.  The  de- 
dslon  of  the  court  was  that  as  the  statntea 
of  Kansas  made  no  provision  for  the  em- 
ployment or  pay  of  any  outside  attorney  to 
assist  In  the  prosecution  or  def^ise  of  claims 
against  the  counties  or  dties,  that  the  con- 
tracts were  ultra  vires  and  payment  there- 
under could  not  be  enforced  against  tfae 
county. 

In  Board  of  County  Commissioners  v. 
Jones,  4  Okl.  341,  61  Pac.  665,  practically 
the  same  point  Is  decided,  and  that  was  tlie 
sole  'question  Involved,  namely,  the  anthorltr 
of  the  county  authorities  to  employ  and  pay 
out  of  tbe  public  funds  special  attorneys 
The  dedalon  Is,  that  no  sucii  authority  ex- 
isted. While  In  the  discussion  of  this  mat- 
ter a  good  deal  Is  said,  both  as  original  mat- 
ter and  by  way  of  qnotatl<Hi,  about  the  coun- 
ty attorney  being  elected  by  tbe  people  and 
his  authority  to  apppar  in  all  cases  In  which 
the  county  Is  employed,  as  a  matter  of  fact, 
it  la  obiter. 

Tbe  Board  of  County  OommlssloneTB  v. 
State  Capital  Co.,  16  OkL  625.  86  Pac  618, 
does  support  the  contention  of  relator  here 
as  to  his  authority  to  appear  and  conduct  all 
cases  in  the  court  In  which  the  county  Is  a 
parly,  and  even,  goes  to  the  extent  of  holding 
that  the  county  attorney  is  not  bound  to  fol- 
low tbe  db^ction  and  advice  of  the  county 
commissioners  In'  regard  to  the  conduct  of 
the  litigation  against  the  county.  This  deci- 
sion stands  alone  on  that  proposition.  We 
doubt  if  the  rule  there  announced  has  ever 
been  recognized  in  practice,  certainly  not  by 
Judicial  decision,  In  our  state.  Judges  of 
our  counts  courts,  as  well  as  prosecuting  at- 
torneys, are  elected  by  the  people  and  are 
the  agents  of  the  people,  each  within  their 
own  sphere.  But  it  has  never  been  even  sug- 
gested heretofore  that  the  Judges  of  the 
county  courts  were  subordinate  to  the  pros- 
ecuting attorney,  or  that  the  will  of  the  lat- 
ter should  govern  in  matters  within  the  min- 
isterial. Judicial,  or  even  Quasi  judicial  pow- 
ers of  the  county  court  The  Oklahoma  de- 
cisions certainly  are  against  the  idea,  so  far 
as  I  know  heretofore  universally  entertained 
In  Oils  state  on  that  matter.  While  tbe 
prosecuting  attorney  la  the  law  officer  of  the 
people,  and  In  the  proper  discharge  of  his 
duties  Is  responsible  to  none  but  the  people, 
the  Judges  of  the  county  court  are  no  less 
the  agents  of  the  people  within  well  defined 
limits  and  responsible  for  their  acts  to  the 
people  alone.  Both  however,  that  is  tbe 
Judges  and  the  attorney,  are  after  all  confin- 
ed to  their  own  lines.  The  prosecuting  ft 
tomey  may  possibly  control  the  acts  of  tbe 
county  Judges  through  the  courts,  by  proper 
proceedings,  but  not  by  his  own  will  When 
acting  for  tiie  county  court  or  ite  Judges,  be 
Is  In  the  portion  of  any  other  lawyer  to- 
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ward  lilji  client  If  Ms  views  are  not  those 
of  tbe  Judges  of  the  conn^  court  on  a  mat- 
ter within  their  Jnrlsdlction  and  anthorlty* 
he  should  follow  tbe  course  approved  by  our 
court  in  State  ex  reL  Campbell  t.  Heege  et 
aL,  County  Judges,  sapra,  and  keep  out  of 
the  case.  He  can  always  redch  the  acts  of 
the  coun^  court  In  some  other  way:  as  here, 
for  instance:  If  a  Ucense  is  unlawfully  is- 
soed  to  conduct  a  dramshop,  Its  issue  does 
not  prevent  the  prosecuting  attorney  from 
proeecntinK  the  keeper.  As  to  tbe  relation  of 
attorney  and  client,  it  has  been  well  said  In 
Allen  T.  Stone.  10  Barb.  (N.  Y.)  S47,  loc.  dt 
600:  "Iliat  a  man's  rights  may  be  affected, 
and  he^  perhaps,  ruined  by  the  act  of  an 
attorney  whom  be  never  employed,  and  may 
sever  have  known,  and  without  any  notice 
whatever,  is  a  pwltlon  that  must  be  sus- 
tabled,  if  at  all,  by  mere  force  of  authority. 
It  baa  no  fonndatloQ  In  reason  or  Justice,  Is 
Intolerable  In  practice,  and  contrary  to  a 
fundamental  principle  that  every  man  should 
have  a  day  in  court  *  *  *  It  also  vio- 
lates another  principle,  tbat  one  cannot  act 
for  another  without  aotbority  express  or  Im- 
pUed." 

Coming  to  the  action  of  respondent  Jndge 
Wordemann,  In  overruling  the  motion  of  re- 
lator to  strike  the  return  of  the  Judges  from 
tb«  files,  and  declining  to  allow  the  relator, 
as  prosecating  attorney  of  the  county,  to 
take  charge  of  the  pending  proceeding  before 
tbe  court  in  which  the  Judges  of  tbe  county 
court  were  the  respondents,  as  we  have  seen, 
It  was  held  In  Clark  &  Orant  v.  Lyon  Coun- 
ty, 37  Iowa,  469,  that  on  tbe  refusal  of  the 
district  court  to  allow  the  public  officer,  tbe 
district  attorney,  to  appear  and  control  the 
case  In  which  tbe  county  was  a  party,  tbat 
the  appellate  Jurisdiction  of  the  Supreme 
Court  was  ample  and  adequate  to  reach  the 
matter;  fliat  b^ng  so  tbat  mandamus  would 
not  lie. 

The  general  rale  tbat  mandamus  will  not 
lie  when  there  is  an  adequate>remedy,  as  by 
appeal.  Is  stated  in  26  Oyc,  p.  158,  par.  2,  to 
be  tbat  It,  "will  not  lie  to  control  or  review 
the  exercise  of  tbe  dlscretioQ  of  any  court, 
board,  or  officer,  when  the  act  complained  of 
Is  either  Judicial  or  quasi-Judicial."  See  also 
Am.  &  Eiig.  Ency.  of  Law  (2d  Ed.)  p.  753. 
And  it  Is  further  said  in  Cyc.  (p.  168,  par. 
3):  "While  mandamus  may  be  invoked  to 
compel  tbe  exercise  of  discretion,  it  cannot 
compel  such  discretion  to  be  exercised  in 
any  particular  way."  State  ex  rel.  v.  Jones, 
IK  Mo.  670,  66  S.  W.  307,  is  dted  fOr  this. 
It  la  further  said  In  26  Cyc.  188,  that:  "WhUe 
a  writ  of  mandamus  wUl  not  as  a  general 
rule  issue  to  review  an  exercise  of  judicial 
discretion,  it  may  be  employed  to  compel  an 
Inferior  tribunal  to  act  or  to  exercise  Its  dls- 
crrtlon,  although  tbe  particular  method  of 
actii^  or  tbe  manner  In  which  tbe  discretion 
■ball  be  exerdaed  will  not  be  controlled. 
But  as  a  general  rule  It  will  not  Issue  for 
this  porpOM  wlwre  there  is  a  remedy  by  ap- 


peca  or  other  method  of  review."  In  26  Cyc 
page  140,  par.  C.  It  Is  said:  "The  writ  is  em- 
ployed only  in  unusual  cases  where  other  rem- 
edies fall,  and  It  Is  hedged  about  by  many 
conditions  totally  Inapplicable  to  the  ordin- 
ary suit  at  law.  *  *  •  The  issuing  of  the 
writ  therefore  la  generally,  almost  universal- 
ly, considered  discretionary,  and  to  this  ex- 
tent only  Is  tbe  proceeding  a  prerogative  one." 
So  it  is  said  ia  19  Am.  &  'Eng.  Eucy.  of  Law 
(2d  Ed.)  p.  751.  Many  decisions  by  our  Su- 
preme Court  are  to  the  same  effect  as  see 
State  of  Missouri  ex  rel.  Ensworth  v.  Albin 
et  aL,  44  Mo.  346;  State  ex  rel.  v.  Wilson, 
ludge,  etc.,  40  Mo.  146;  State  ex  rel.  Morse 
V.  Burckbartt  Judge,  87  Mo.  633;  State  ex 
rel.  Campbell  v.  Cramer,  96  Mo.  76,  8  S.  W. 
788 ;  State  ex  reL  Herrlford  v.  McKee,  Judge. 
150  Mo.  233,  51  8.  W.  421 ;  Stoto  ex  rel.  v. 
St  Louis,  158  Mo.  505,  69  S.  W.  1101 ;  State 
ex  reL  v.  Fraker,  166  Mo.  ISO,  65  S.  W.  720; 
State  ex  rel.  v.  Gibson,  187  Mo.  530,  86  S. 
W.  177 ;  State  ex  reL  Ml^oorl  Glass  Co.  v. 
Reynolds  et  aL,  Judges,  etc.,  243  Mo.  TtS.  148 
S.  W.  623. 

In  State  ex  rel.  Morse  v.  Burckbartt,  sup- 
ra, while  a  proceeding  for  prohibition  In 
which  tbe  writ  was  denied.  Judge  Henry, 
speaking  for  our  Supreme  Court,  discussed 
the  question  of  mandamus  at  considerable 
length,  referring  particularly  to  State  ex  rel. 
ntispatnck  V.  Meyers,  80  Mo.  601.  The 
Meyers  Case  was  a  proceedliv  by  mandamus, 
to  compel  the  county  court  of  Nodaway 
county  to  Issue  a  dramshop  license  to  the  re- 
lator. Tbe  question  of  tbe  controlling  effect 
of  what  was  known  as  the  "Downing  Law" 
was  hivolved.  Referring  to  the  Meyers  de- 
cision In  the  Burckbartt  Case,  supra,  our 
Supreme  Court  says  in  the  latter  (87  Mo. 
loc.  dt  637):  "Whether  tbe  county  court  was 
authorized  to  grant  a  dramshop  license  for  a 
saloon,  within  three  miles  of  the  State  Uni- 
versity, depended  upon  the  effect  of  the 
'Downing  Law'  upon  tbe  three  mile  act  If 
the  'Downing  Law'  repealed  It  the  county 
court  had,  and  if  not  it  had  not  autborl^ 
to  grant  tbe  license.  The  drcuit  court  in 
tbe  mandamus  proceeding  bad  jurisdiction 
to  determine  that  question,  and  that  it  er- 
roneously dedded  It  If  such  should  be  our 
opinion,  does  not  affect  tbe  Jurisdiction  of 
tbe  court  Whenever  a  court  errs  In  ex- 
pounding a  statute,  it  gives  or  denlM  a  right, 
which  it  Is  not  strictly  speaking,  authorized 
to  do;  and  in  every  case,  with  as  much 
propriet7  as  in  this,  it  might  be  said  tbat 
the  court  had  no  right  to  render  tbe  Judg- 
ment entered.  Tbe  question  is  not  whether 
the  court  was  authorized  to  render  the  Judg- 
ment entered,  bnt  whether  it  had  jurisdic- 
tion to  enter  any  Judgment  at  aU.  •  •  • 
No  man  has  a  right  to  anything  contrary  to 
law,  but  courts  frequently  err  in  declaring 
one  to  have  a  right  which,  on  a  proper  con- 
struction of  tbe  law,  would  be  denied  blm. 
•  *  *  If  the  drcuit  court  In  Its  Judgment 
against  tbe  county  court  erred,  an  appeal  or 
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writ  of  error  mlgbt  have  been  proaecnted 
to  reverse  It ;  and  It  Is  no  answer  to  this  that 
tbe  judges  of  tbe  county  court  refused  to 
prosecute  an  ai)peal  or  writ  of  error.  Tbis 
court  cannot  Interfere  by  tbls  extraordinary 
writ  to  save  the  people  of  the  district  with- 
in which  dramshops  are  prohibited  from  the 
consequences  at  the  obstinacy,  or  whatever 
it  may  have  be«i,  which  prompted  the  coun* 
ty  judges  to  refuse  to  prosecute  an  appeaL" 
Even  a  stnn^r  case  is  MarUn  t.  State,  12 
Mo.  471.  where  at  page  476,  It  Is  said:  "A 
(drcult  ]ud^,  therefore,  discharging  <a  pris- 
oner under  habeas  corpus)  against  this  pro- 
Tl^on  of  the  statute,  may  be  considered  as 
acting  Indiscretely,  even  erroneously;  yet 
haTlng  jurisdiction  over  the  subject,  bis  or- 
der discharging  must  be  considered  a  justi- 
fication to  the  Jailor  In  turning  oat  the  pris- 
oner tbus  ordered  to  be  discharged."  This 
case  Is  dted  and  extenslTely  quoted  from 
with  approval  in  State  ex  reL  Herrlford  v. 
McKee,  Judge,  150  Mo.  242  and  243,  51  S. 
W.  421.  Even  stronger  on  tbls  Is  State  T. 
Wear,  145  Mo.  162,  loa  dt  190  and  203,  46 
S.  W.  1099. 

Applying  the  principle  announced  In  these 
cases  to  the  case  at  bar,  the  determination 
of  the  right  of  the  prosecuting  attorney  of 
St  Louis  county  to  appear  In  this  case  to 
allow  him  to  withdraw  the  return  made  by 
the  judges  of  the  county  oourt  and  substi- 
tute one  of  bis  own,  and  to  take  charge  of 
that  case  on  the-  ground  that  the  county  was 
interested  and  that  he,  as  prosecuting  attor- 
ney of  the  county,  was  entitled  to  control 
the  case.  Is  an  attack  upon  the  Judicial  ac- 
tion of  tbe  circuit  Judge  In  a  matter  In  which 
he  had  a  right  to  err,  and  the  correction  of 
his  error  rests  not  by  the  extraordinary 
writ  of  mandamus  but  by  appeal.  In  short, 
the  action  of  the  circuit  Judge  was  Judicial, 
was  orer  a  matter  within  Ills  Jurisdiction 
and  not  mdi  an  action  as  can  be  controlled 
by  the  writ  of  mandamus.  In  line  with  the 
decision  In  the  Burckhartt  Case,  supra,  see 


also  Stete  ex  reL  Springfield  Traction  Oo.  t. 
Broaddus,  207  Ho.  107,  loc.  dt  121,  lOG  S.  Vl. 
629,  and  following,  106  S.  W.  629.  This  lat- 
ter case  was  a  decision  In  banc  concorred  Id 
by  all  of  the  Judges  eixept  Judge  Qantt. 

Tbe  drcuit  Judge  did  not  decline  to  hear 
the  prosecuting  attorney  on  his  motion ;  did 
not  strike  that  motion  from  the  files,  but 
hearing  it,  considering  It,  acted  on  it  and 
orermled  it  That  was  Judldal  action.  Tbe 
question  then  is,  can  we  rea<%  that  action 
of  the  honorable  Circuit  Judge  by  manda- 
mus? His  court  is  one  of  general  Jurisdic- 
tion. He  had  power  to  Issue  the  writ  of 
mandamus  then  before  lilm,  and  bad  juris- 
diction over  the  subject-matter.  Even  if 
he  erred  In  bis  action  In  overmllng  the  mo- 
tion or  petition  of  the  prosecuting  attorn^, 
relator,  he  was  acting  within  his  Judldal 
power.  He  had  a  right  to  err.  fniat  error 
cannot  be  readied  by  mandamus.  So  an  un- 
broken tine  of  decisions  of  our  Supreme 
Court  all  say. 

For  thetfe  reasons  I  am  clearly  of  the 
opinion  that  the  alternative  writ  should  not  ; 
have  been  Issued  and  that  having  been  Is- 
sued it  should  be  quashed  and  the  respond- 
ent circuit  judge  discharged  therefrom.  On  '. 
these  two  grounds,  therefor^  first,  tbe  grave 
doubt  as  to  the  jurisdiction  of  our  court  in 
this  case  at  all,  under  the  dedslon  of  Oie 
Supreme  Court  In  State  ex  ret  Sale  v.  No^ 
ton!  et  al.,  201  Mo.  1,  98  8.  W.  554;  and 
second,  under  State  ex  rel.  Morse  v.  Bnrd^- 
hartt,  87  Mo.  6SS;  State  ex  reL  Gordon  v. 
BuiUiardt,  69  Mo.  76;    State  ex  reL  v. 
WUUams,  96  Mo.  U,  8  8.  W.  771;  State 
ex  reL  Baker  v.  Fraker,  166  Mo#  130^  65  &  ' 
W.  720;  and  State  «x  rtf.  Sprlngfldd  Tiac-  ! 
tlon  Co.  V.  Broaddus  et  al,  207  Mo.  107,  lOS 
S.  W.  629,  I  think  that  we  are  bound  to  , 
quash  the  alternative  writ 

Deeming  the  dedslon  rendered  the  conit 
contrary  to  the  dedslons  of  the  SnproiK 
Court  in  tbe  cases  la^  above  dted,  I  tak 
that  this  cause  and  proceeding  be  cotUed 
and  tranaterred  to  the  Supreme  Gout 
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VINSON  at  at  T.  W.  T.  OARTBB  ft  BBC. 
<A^  No.  9m.) 

(Supreme  Goort  of  Texas.     April  22,  1914.) 

1.  Appbal  and  Ebbqr  (I  S^S**)— Pbocexdinos 
—Writ  op  Ebbos  to  Court  of  Civii,  Ap- 
peals— Motion  fob  Rzbkabino. 

The  Supreme  Court  will  not  refose  a  petl- 
tkui  for  a  writ  of  error  because  of  the  failure 
of  the  Court  of  Civil  Appeals  to  act  directly 
Bpon  the  motion  for  the  rebearins,  which  was 
not  filed  In  time,  where  the  Supreme  Court  has 
jorisdictioii,  and  it  is  sufficiently  shown  that 
the  bilure  to  file  a  motion  for  a  rebeariiv  was 
due  to  accident  or  some  cause  other  than  the 
Degligence  of  the  applicant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  1886.  Dec.  Dig.  { 

345.  •] 

2.  Appbai.  and  Bbbob  (S  838*)— Pbockbdinob 
— Ersob  to  Codbt  or  Civil  Apfkau— Ldc- 

XTATIon. 

It  is  essential  to  the  jurisdiction  of  the  Su- 
preme Coart  that  the  petition  for  a  writ  of  er- 
ror be  filed  in  tbe  Court  of  Civil  Appeals  within 
SO  daya  from  the  overruling  of  a  motion  for  a 
rehearing. 

(Ed.  Note.— For  odieT  caaea,  aee  Aweal  and 
Error.  Cent  Dig.  |i  187EMjB82,  80&7;  Dec. 
Dig.  i  338.*] 

3.  Appeal  ard  Ebbob  (S  346*)— PBocEXDiNoa 
— Ebbob  to  Coubt  or  Civil  Appkals— Lim- 

ZXATION. 

The  overruling  by  tbe  Court  of  ClifL  Ap- 
peals of  a  motion  tor  leave  to  file  a  motion  for 
rehearing,  which  was  not  filed  within  the  time 
specified,  is  equivalent  to  an  overraling  of  the 
motion  for  rehearing,  and  fixes  tbe  time  from 
which  the  period  for  flUng  tiw  petition  and  writ 
of  error  begins  to  rozu 

[Ei.  Note.— For  other  cases,  see  Appeal  and 
Gnor.  Cent  Dig.  f{  1885.  1806;  Dec.  Dig.  | 
846.*J 

Trespass  to  try  title  by  Jolin  F.  Vinson  and 
others,  against  W.  T.  Garter  &  Brother  and 
others.  A  jndgment  for  defendants  was  af- 
Armed  by  the  Court  of  Civil  Appeals  (161 
8.  W.  48).  and  plaintUCs  petition  for  writ  of 
«ior.  Petition  dismissed. 

T,  A.  ColUiM  and  lipscomb  ft  Utfrneomb, 
iU  of  Bwnmont,  for  applicant 

PHILUPS,  J.  It  is  ^own  by  the  petition 
for  writ  of  error  that  no  motion  for  rehear- 
ing was  filed  in  the  Court  of  Civil  Appeals 
within  the  time  prescribed  by  tbe  statute.  It 
It  stated  that  the  fallnre  to  file  such  motion 
within  the  proper  time  was  dne  to  an  nndne 
and  onanticlpated  delay  In  its  transmission 
by  express.  A  motion  for  leave  to  file  tbe 
motion  for  rehearing  as  of  time  was  over- 
ruled by  the  court  on  January  8,  1914.  A 
second  motion  of  the  same  nature  was  there* 
upon  filed,  and  overruled  on  January  22, 
1914.  The  petition  for  writ  of  error  was  filed 
in  the  Court  of  Olvll  Appeals  more  than 
90  days  after  the  overruling  of  the  first 
motion  for  leave  to  file  the  motion  for  rehear- 
ing, Imt  within  30  days  from  the  overruling 
of  the  second  motion. 

[I-S]  We  woold  not  refuse  to  consider  the 
petition  for  writ  of  aror,  notwithstanding 

•Vw  flthwesMs 


the  Court  of  Civil  Appeals  had  not  acted 
directly  upon  the  motion  for  rebearinsi  U 
we  had  Jurisdiction  and  were  of  tbe  oirlnlon 
that  it  was  sufficiently  shown  that  the  failure 
to  duly  file  the  motion  for  rehearing  was  due 
to  accident  or  some  cause  other  than  neg- 
lect of  the  applicant.  Sams  v.  Creager,  86 
Tex.  22  S.  W.  898,  It  Is  apparent,  bow- 
ever,  that  we  are  wlttaont  jiuls^ctloii.  It  is 
essential  to  the  Jurisdiction  of  this  court 
to  grant  a  writ  of  error  that  the  petition  tm 
the  writ  be  filed  In  tbe  Court  of  Civil  Ap- 
peals  within  80  days  from  the  overruling  of 
the  motion  for  rdiearing.  Schlelcber  t. 
Bnnge,  90  Tex.  466,  S9  S.  W.  279:  Where  un- 
der such  circnmstances  as  are  shown  bere 
the  Court  of  GtvU  A)n>eals  declines  to  ocm- 
slder  tbe  motion  for  rehearing,  its  action  In 
OTOTnllng  a  motlcm  for  leave  to  flJe  it  nec- 
essarily OxBB  the  time  f^om  wbldi  the  period 
pr^cribed  for  the  filing  of  the  petttlon  shall 
be  reckoned,  as  In  sntib  case  the  orermling 
of  the  motton  for  leave  to  file  amounts  to 
overruling  tbe  motion  for.  reh<Barlng.  A  dif- 
ferent rule  would  permit  an  extonlon  of 
tbe  time  fixed  by  the  statate  for  the  fflllng 
of  the  petition  for  writ  of  error  simply 
throogh  tbe  filing  of  sncoesslve  motions  of 
the  same  character. 
Petiti(m  dismissed  for  want  of  jurisdiction. 


SOUTHWESTERN  TRACTION  CO.  v.  MBL- 
TON.   (No.  6320.) 
(Oonrt  of  Olvll  Appeals  of  Texas.  Austin. 
March  25, 1914^ 

Appeal  avd  Ebbob  ^  68S*)— JtmaniiT-' 
Failvbb  or  Tbahsobipt  to  Cohuih  Judo- 

UKNT. 

Under  Rev.  St  1811,  art  2078,  authorising 
appeals  from  final  Judgments,  an  anicsl  must  be 
dismissed,  where  the  traiucript  contains  no 
judgment  entered  on  the  veitUct,  because  of 
want  of  Jurisdiction  of  the  &pp&ii. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2285,  2776-27^,  2829; 
Dec.  Dig.  g  685.*] 

Appeal  from  Bell  Oounty  Court;  W.  S. 
Shlpp,  Judge. 

Action  by  W.  I.  Melton  a^ust  the  South- 
western Traction  Company.  There  was  ver- 
dict for  plaintiff,  and  defendant  appeals. 
Dismissed. 

O.  H.  Felts,  of  Belton.  for  ampellant  Dnr- 
i^tt  &  Dyess  and  Edmund  Helnsohn,  aU  of 
Temple,  for  appellee. 

JENKINS,  J.  This  suit  was  brought  by 
appellee  against  appellant  to  recover  dam- 
ages on  account  of  the  alleged  negligent  kill- 
ing by  appellant  of  a  horse  belonging  to  ap- 
pellee. Notwithstanding  it  appears  from  the 
briefs  of  tbe  parties  and  from  the  record 
that  there  was  a  Jury  trial  resulting  In  a 
verdict  in  behalf  of  appellee,  still  the  tran- 
script contains  no  Judgment  entered  thereon, 
for  wUdi  reason  we  have  no  Jorladletloa  of 
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tbe  atteoptea  appML   Bee  axdde  2018;  SL 

S.  .1911. 

It  therefore  becomes  our  daty  to  fllsmlaa 
Uie  appeal,  and  It  ta  accordingly  ao  ozdexed. 
Appeal  dlanilaed. 


POUI/TER  T.  WEATHBRFORD  HABD- 
WARB  CO.   (No.  7804.) 

(Court  of  Civil  Appeals  of  Texas.   Ft  Worth. 
Feb.  21,  1914.    Rehearing  Deided 
.  March  28.  1914.) 

1.  Chattel  Hobtoaqbb  (|  114*)— Futdbb  Iv- 
dkbtedhbbs. 

A  chattel  mortgage  ivill  secure  a  future  iu- 
debtedoeaa  of  the  mortgagor  if  that  be  the  in- 
tention of  tbe  parties. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Gent  Dig.  1 101;  Dec.  Dig.  1  U4.*] 

2.  Chattel  Mobtoaom  (|  114*)— Ihdebtbd- 
ness  cotxbbd. 

Defendant,  a  farmer,  executed  a  chattel 
mortgage  to  plaintiff,  the  W.  Hardware  Com- 
pany, for  the  purpose  of  securing  the  payment 
of  certain  promi9Hory  notes  named  in  the  mort- 
gage and  to  secure,  a  line  of  credit  with  the 
mortgagee,  and  the  mortgage  provided,  after 
recipe  the  notea  secured,  that  it  was  to  be 
for  "all  other  amounts  I  may  now  be  due,  or 
hereafter  become  dne  to  tbe  W.  Company  or 
their  assdgns,  such  as  book  accounts,  notes, 
or  in  any  manner  whatsoever,  it  being  tbe  In- 
tenti<m  of  this  mortgage  to  not  only  secure 
the  debt  created  by  me  this  day,  bat  also  to 
serve  as  a  basis  of  credit  with  the  grantees 
herdn,  or  tbeir  assigns."  Held,  that  tbe  mort- 
gage nd  not  cover  a  Jodgment  rendered  against 
tbe  defendant  in  favor  of  a  third  uurty  which 
plaintiff  purchased,  eo  that  plaintiff  «>uld  not 
foreclose  the  mortgage  to  secure  payment  of 
such  judgment 

[Ed.  Note.— For  othw  cases,  see  Chattel 
Mortgages.  Cent  E»g.  1 191;  Dec  Dig.  1 114.*] 

Appeal  from  Parker  (3oim^  Oonit;  T.  F. 
Temple.  JuAge. 

Action  by  tbe  Weattaerford  Hardware 
Company  against  Ed  Ponlter.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed In  part  and  reversed  and  rendered  in 
part 

Jno.  L.  Poulter,  of  Ft  WorOi,  for  appel- 
lant H.  O.  ShroptUx^  of  Weathertord,  for 
appellee; 

.  SPEER,  J.  TblB  salt  was  Instituted  by  the 
Weatherford  Hardware  Company  against 
Ed  Poulter  to  recover  a  balance  of  $32.35 
due  upon  a  promissory  note  and  to  foreclose 
a  chattel  mortgage  lien  for  tbe  satisfaction 
of  such  balance,  together  with  the  amount 
of  a  Judgment  against  the  defendant  in  favor 
of  Lowe  ft  Go.,  which  Judgment  bad  been 
purchased  by  the  plaintiff.  The  honorable 
county  Judge,  before  whom  the  case  was  tried, 
rendered  a  Judgment  in  favor  of  tbe  plain- 
tiff foreclosing  the  lien  as  prayed  for.  and 
the  defendant  has  appealed. 

We  adopt  the  trial  court's  findings  of  fact 
and  afltrm  bis  Judgment  in  so  far  as  the  same 
is  personal,  but  reverse  and  render  Judgment 
In  favor  of  aK>daant  in  go  fhr  u  the  Judc- 


moit  seeks  to  foreclose  tbe  chattel  mortgage 
lien  as  to  the  Lowe  ft  Ck>.  Judgment  The 
disposition  of  the  case  InvolTes  a  construc- 
tlon  of  the  chattel  mortgage.  Tlmt  Instru- 
ment, In  so  far  as  It  is  necessary  to  quote, 
is  as  follows:  "This  conveyance  Is  intend- 
ed as  a  mortgage  to  secure  the  payment  of 
my  Indebtedness  to  the  said  grantees  in  the 
sum  of  two  hundred  and  twenty-five  dollars, 
as  evidenced  by  seven  certain  promissory 
notes  bearing  even  date  with  this  mortgage, 
and  more  particularly  described  as  follows: 
1  note  for  $25  maturing  August  1,  19U,  1 
note  for  $25  maturing  Septeoober  1,  1911,  l 
note  for  $26  maturing  October  1, 1911.  1  note 
for  $25  maturing  November  1,  1911.  1  note 
for  $25  maturing  December  1,  1011,  1  note 
for  $S0  maturing  September  1,  1912,  1  nottt 
for  $60  maturing  October  1,  U12,  all  bear- 
ing ten  per  cent  Interest  from  date  and  pro- 
viding a  collecting  agent's  fee  of  twenty-five 
per  cent  If  not  paid  when  due,  or  if  sued 
upon,  and  payable  at  Weatherford,  Texas, 
and  for  all  other  amounts  I  may  now  be  dn^ 
or  hereafter  become  dne  to  the  Weatherford 
Hardware  Company,  or  their  assigns,  such  as 
book  accounts,  notes,  or  In  any  manner  what- 
soever, it  being  the  intention  of  this  mort- 
gage to  not  only  secnre  ttu  debt  created  by 
me  this  day,  but  also  to  serre  as  a  basis 
of  credit  witti  the  pnntees  herein,  or  tbdr 
aarigna,  to  secure  any  other  amount  I  may 
now  owe,  or  bersafter  owe,  as  If  tbe  same 
were  spedflcally  described  berdn." 

[1]  It  cannot  be  donbted  that  a.  chattel 
mortgage  will  be  (^ratlTe  to  secnre  a  future 
b^debtedness  of  the  mortgagor  where  such  is 
tbe  Intention  of  the  parties.  That  i»inciple 
is  not  assailed  In  this  dedslon,  but  tbe  ques- 
tion is  purely  one  of  interpretation.  If  an 
indebtedness  like  the  Lowe  &  Go.  Jndgmmt 
was  in  contemplation*  of  the  parties  at  the 
time  of  Uie  execution  of  tbe  instrument  be* 
Ing  considered,  tbea  undoubtedly  tbe  lien 
would  be  security  for  It;  but  otberwiae  It 
would  not  be. 

[S]  Bven  ordinarily  tbe  provision  for  the 
abdication  of  tbe  awrtgage  to  "all  other 
amounts  I  may  now  be  due  or  hereafter  be- 
come due"  would  be  held  to  apply  to  debta 
of  the  gNieral  kind  of  that  spedflcally  se- 
cured. But  In  tbe  present  case  all  doubts 
as  to  this  Mag  the  real  intention  of  the  par-, 
ties  are  removed  by  tbe  further  stipulation 
contained  in  the  instrument,  ."it  being  the 
Intention  of  this  mortgage  to  not  only  secure 
the  debt  created  by  me  this  day,  but  also 
to  serve  as  a  basis  of  credit  with  the  gran- 
tees herein,  or  their  assigns."  Thus  we  have 
an  exegesis  by  the  parties  themselves  of  the 
meaning  of  the  language  which  otherwise 
might  at  most  only  be  ambiguous.  It  is  ap- 
parent from  the  situation  of  the  parties,  one 
being  a  merchant  and  the  other  a  farmer  in 
need  of  supplies,  and  the  language  employed 
in  Q»  mortgage^  (hat  the  purpoae  of  tbe  par^ 
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Oes  was  that  th«  mortgagor  waa  to  mchm 
a  ttne  of  credit  wifli  13w  mortgagM^  and 
tbat  the  chattel  lien  should  extend  to  thoae 
credits  wU^  were  givoi  in  fartheianoe  of 
the  xnupoee  of  tlw  parties.  Appellant  In  no 
manner  requested  appellee  to  take  up  the 
Lowe  ft  Oo.  judgment  and  the  volantary 
pnrdiaee  1^  appeUee  would  not  anthoztee  tt 
to  bave  a  foreclosure  of  the  ^ttd  mortgage 
executed  deelgnably  to  aerre  aa  a  batfe  of 
credit  wtth  It  Martin  T.  Halbrooks,  SS 
Ark.  see.  IS  S.  W.  1040. 

The  Jndgmoit  of  the  county  court  fbre* 
closing  the  chattel  mortgage  Hen  as  to  the 
Lowe  ft  Co.  Judgment  is  therefore  reversed 
and  here  rendered  for  appelant  but  in  all 
otbCT  respects  the  Judgment  Is  afflrmed,  ex- 
cept that  appellant  la  awarded  the  costs  be* 
low  reason  of  his  tender  of  the  fun 
amount  due  on  the  mortgage  indebtedness. 


MENEFEE  T.  BERIKO  MFO.  CO. 
<No.  7876.) 

(Court  of  Civil  Appeals  of  Texas.  Ft  Worth. 
March  7,  1914.  Motion  for  Leare  to  File 
Motion  for  Bcbearine  Denied  April  11,  1914.) 

1.  EviDincE  178*)— TELxaaAH  —  Aniossx- 

BILITT. 

A  telegram  received  by  a  party  In  response 
to  a  letter  addrened  and  mailed  to  the  adrnse 
party  ia  properly  received  in  evidence  ag  against 
the  adverse  party  who  purported  to  have  signed 
the  telegram  vlthout  other  evidence  that  he  had 
stgned  it  except  that  disclosed  by  the  face  of 
the  telegram,  where  the  original  telegrams  of 
tbe  company  transmitting  mem  had  been  de- 
stroyed pursuant  to  orders  of  the  Interstate 
Commerce  ComidMon. 

PSd.  Note^For  oOier  eases,  see  Evidence, 
Cent.  Dig.  11  SSO-GMi  Dec.  Dig.  {  178.*] 
3.  MoNsr  Paid  (|  9*)— Pxbsonb  Liabu-~Con- 

TRA.CTB— HVZDSNOS. 

Where  an  action  for  money  paid  for  freight, 
nnloading,  and  demurrage  curges^  was  based 
en  defendant's  implied  promise  to  reimburse 
plaintiff,  and  the  ondiBpnted  testimony  of  a  wit- 
neaa  showed  that  defendant  had  agreed  to  pay 
tbe  same  and  that  he  never  questioned  bis  lia- 
Ulity,  a  jnd^ent  for  plaintiff  was  anthorised, 
diongh  a  tel^tram  from  detradant  to  plaintiff 
directed  unloading  and  promised  reimbursement 
for  "freight  charges,"  which  term  must  have 
been  intended  to  Inclnde  all  the  charges  sued 
for. 

IFA.  Note.— For  other  cases,  see  Money  Paid, 
Cent  Dig.  1127-28;  Dee.  Dig.  |  &•] 

8.  Tbui,  a  1S9*)— Pbbeuftobt  InsiBucnoNs 
—When  AtrrHoaizEO. 

Where  plaintiff  under  all  the  evidence  was 
entitled  to  a  recovery  of  a  part  of  the  sum  de- 
manded, if  not  the  entire  unonnt  demanded,  a 
peremptory  Instruction  for  defendant  was  prop- 
yl; denied. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
^.^^H  332,  333.  838-341,  866;  Dee.  Dig.  1 

Error  to  District  Court,  Tarrant  County; 
B.  H.  Buck,  Judge.  ' 

Action  by  the  Bering  Manufacturing  Com- 
pany against  O.  B.  Menefee.  There  was  a 
Judgment  for  plalntUf,  and  def^dant  brings 
srror.  Afflrmed. 


Wray  ft  Ifiiyer,  of  Vt  Worth,  for  plabitur 
In  error.  01]leq(d«  *  Altman,  of  Wt  Worth, 
for  dtfsndUit  in  etnnr. 

DUNKUN,  X  TtB  Bering  Manufacturing 
Company  ntered  Into  a  contract  with  0.  R. 
Menefee  for  tbe  pnn^hase  Crom  bim  of  a  lot 
of  laHroad  ilea  to  be  shipped  to  a  certain 
place.  Menefee  riilpped  a«MW  17  cars  of  ties 
in  exoesB  of  the  amount  ordered  by  the  pnr- 
cbaser,  who  declined  to  receive  them.  The 
ties  contained  In  the  exceaa  aldpment  were 
held  by  Uie  railroad  company  at  the  place  of 
destination  awaiting  delivery  and  tbe  pay- 
ment of  fr^ht,  unloading  and  demurrage 
charges.  Finally,  the  Bering  Manufacturing 
Company  paid  those  charges  to  the  railroad 
company  and  Instituted  this  salt  to  recover 
the  same  of  Maiefeet  alleging  the  facta  above 
recited,  and  further  that  It  paid  the  charges 
not  only  for  tiie  use  and  benefit  of  Menefee, 
for  whldi  he  Inqiliedly  agreed  to  reimburse 
it,  but  alao  at  hia  apedal  instance  and  request 
and  upon  hia  express  promise  to  r^mbutae 
plaintUC  for  such  expenditures.  From  a 
Judgmott  in  favor  ttf  the  plalntUf  for  $2,281.60 
freight,  $167.25  demurrage  chaises,  and  $95.- 
21  expenses  for  unloading,  aggregating  $B,- 
49S.9T,  tbe  defendant  has  proaecuted  this 
writ  of  eam. 

The  principal  controversy  upon  tbe  trial 
was  whether  Menefee  was  liable  for  tbe  de- 
murrage and  nnloadliv  charges,  or  vriiether 
hia  liability  waa  ccmflned  to  the  amount  paid 
by  plaintiff  for  freight  only. 

It  aeema  that  prior  to  tbe  payment  by 
plaintiff  of  the  charges  in  controversy  there 
had  been  considerable  correspondence  be- 
tween the  parties  relative  to  the  payment  of 
the  dharges  In  controversy.  What  purported 
to  be  a  part  of  this  correspondence  was  a 
telegram  addressed  to  plalntifTs  manager  at 
Dallas,  Tex.,  dated  at  Ft  Worth,  T^.,  with 
defendant's  name  signed  thereto,  reading  as 
follows:  "Unload  our  ties.  Will  reimburse 
yon  frel^t  dmigea,"  Thia  td^ram  waa  ad- 
mitted In  evidmoe  met  defendant's  objec- 
tion tbat  Uiere  was  no  profrf  oflier  than  up- 
pers on  the  face  of  the  tdegram  that  Mene- 
fee aeat  It  The  telegram  waa  dated  De- 
cember 22, 1909,  and  the  manager  who  receiv- 
ed it  testlfled  that  it  was  a  reply  to  the  fol- 
lowing letter  written  by  blm  aa  manager  for 
plaintiff  December  21, 1009:  "Menefee  Bros., 
Fort  Worth,  Texas— Gentlemen:  BefHTlng 
to  conversation  bad  with  yon  about  the  ties 
rejected  hy  OtOf,  Texas  ft  Western  By., 
to  atate  we  tuve  beei  working  continually 
on  this  matter  since  we  saw  you,  and  now 
have  tlte  matter  where  we  can  get  the  tiea 
unloaded  and  held  for  adjustment  provided 
the  freight  and  unloading  cbargea  are  Im- 
mediate refunded  the  1^.  Ga— that  is,  tb^ 
will  draw  on'  us  for  the  amount  This  aeema 
to  be  the  best  adjustment  that  can  be  reach- 
ed, and  if  It  ia  agreeable  to  you,  we  want  yo« 
to  give  na  your  written  authority  to  have  the 
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can  anloacled  and  beld  for  fartber  adjnst- 
meat  and  your  statement  tbat  we  shall  im- 
mediately draw  on  you  for  tbe  charges  for 
unloading,  and  freight,  demurrage,  etc.  Un- 
less you  wish  to  do  this,  we  shall  simply  have 
to  return  you  Invoices  for  all  cars  refused 
and  charge  same  back  to  you,  and  you  can 
refund  amounts  we  may  over  paid  you. 
Please  let  me  hear  from  you  at  once,  as 
this  matter  canuot  be  allowed  to  drag  fur- 
ther. I  think  there  is  small  doubt  the  ad- 
justment above  suggested  will  be  the  easiest 
way  out  as  by  unloading  the  cars  we  will 
stop  charges,  and  when  the  matter  is  Anally 
adjusted  we  will  then  pay  for  the  ties.  Ber- 
ing Manufacturing  Company." 

Dixon,  plalntlfTs  manager,  testified  with- 
out contradiction  that,  shortly  before  he 
wrote  the  letter  above  referred  to  and  re- 
ceived tbe  telegram,  he  had  a  conversation 
with  the  defendant,  during  which  conversa- 
tion tbe  latter  promised  to  pay  the  charges 
for  unloading  and  for  demurrage  as  well  as 
for  freight,  and  that  after  those  charges  had 
been  paid  Menefee  never  questioned  his  lia- 
bility therefor;  defendant  did  not  testify 
upon  the  trial  at  all. 

[1]  It  further  app^rs  that  the  manager 
of  the  telegraph  office  from  which  the  tele- 
gram was  sent  to  plaintiff's  manager  at  Dal- 
las testified  that  the  original  of  that  telegram 
had  been  destroyed  in  obedience  to  a  regula- 
tion established  by  the  Interstate  Commerce 
Commission  requiring  the  destruction  of  all 
original  tel^rams  more  than  one  year  old. 
Under  the  circumstances  recited  above,  we 
are  of  the  opinion  that  there  was  no  error  in 
admitting  the  telegram.  International  Har- 
vester  Co.  v.  Campbell,  43  Tex.  Civ.  App.  421, 
96  S.  W.  93;  UUman-Lewls  Co  v.  Babcock, 
63  Tex.  68. 

It  is  insisted  that  the  manager,  Dixon, 
did  not  testify  expressly  tbat  he  mailed  the 
letter  copied  above  in  tbe  United  States 
mall,  properly  stamped  and  addressed  to  the 
defendant,  and  that  therefore  tbe  letter 
could  not  be  considered  in  determining 
whether  or  not  a  proper  predicate  bad  been 
laid  for  the  introduction  of  the  telegram.  A 
sufficient  answer  to  tUs  Is  that  it  does  not 
appear  tliat  any  objection  was  urged  to  the 
introduction  of  the  letter,  and  further  that 
it  was  quite  apparent  from  Dixon's  testi- 
mony tbat  the  letter  was  in  fact  sent 
through  the  mall  according  to  the  usual 
custom. 

[2]  Tbe  court  charged  tbe  Jury  as  follows : 
"If  you  find  and  believe  from  a  preponder- 
ance of  the  evidence  in  this  case  that  on  or 
prior  to  December  22,  1909,  the  defendant 
requested  the  plaintiff  or  requested  Wm. 
Dixon,  as  manager  of  the  plaintiff,  Bering 
lianufacturlng  Company,  to  pay  the  freight 
charges  on  17  cars  of  ties  shipped  the  Qulf, 
Texas  &  Western  Railway  Company,  by  said 
defendant,  and  in  the  name  of  and  for  the 
benefit  of  plaintiff,  and  tbat  aald  defendant. 


O.  B.  Menefee,  promised  and  agreed  to  re- 
imburse said  plaintiff  for  the  amount  so  paid 
out  by  It,  then  your  verdict  will  be  for  the 
plaintiff  as  fallows:  For  per  diem  or  de- 
murrage Charges  $167.25;  for  fright 
231.51;  and  for  cost  of  unloading,  fi>6.21— 
making  a  total  of  $2,493.97.  But  if  you  do 
not  so  find  and  believe  from  a  preponderance 
of  the  evidence,  your  verdict  will  be  for  tbe 
defttidant"  Under  an  assignment  of  error 
addressed  to  the  charge  is  the  .foUovriug 
proposition :  "If  it  be  conceded  that  tbe  tele- 
gram was  properly  in  evidence,  then  the 
basis  of  the  plaintiff's  suit  was  its  contents, 
and  inasmuch  as  It  only  contained  a  propo- 
sition to  reimburse  tbe  defendant  In  error 
In  tbe  payment  of  fright,  tbe  submission  of 
the  Item  of  demurrage  and  charges  for  un- 
loading was  error." 

The  cause  of  action  alleged  in  pLalntifTs 
petition  was  as  indicated  above:  it  was  not 
based  upaa  tbe  contents  of  tbe  telegram.  lu 
view  of  the  letter  to  which  the  telegram  wa? 
a  reply,  tbe  undisputed  testimony  of  IHxon 
that  tbe  defendant  shortly  prior  to  tbe  date 
of  the  telegram  agreed  to  pay  the  demurrage 
and  unloading  charges,  as  well  as  the 
freight,  that  defendant  never  at  any  time 
after  the  same  were  paid  questioned  his  lia- 
bility therefor,  and  the  further  fact  that 
those  charges  were  ovring  by  tbe  defendant 
and  not  by  tbe  plaintiff,  we  are  of  tbe  opin- 
ion that  the  language  "freight  charge,"  used 
In  the  telegram,  was  meant  to  include  all  of 
the  cbatgea  for  which  tiie  suit  was  Insti- 
tuted. 

[3]  A  further  assignment  Is  presented  to 
tile  refusal  of  tbe  court  to  give  a  peremp- 
tory instruction  in  favor  of  the  defendant. 
This  assignment  must  be  overruled,  for,  it 
tbe  telegram  had  not  been  Introduced,  tben. 
under  the  undisputed  testimony  of  Dixon 
that  defendant  had  agreed  to  pay  all  of  tbe 
charges,  plaintiff  would  have  been  entitled 
to  a  peremptory  Instruction  for  a  verdict  in 
its  favor  for  all  of  those  charges ;  and,  even 
if  the  telegram  be  construed  as  a  ilmltatloo 
of  Menefee's  agreement  to  pay  tbe  frdght 
(barges  only,  tbe  plaintiff  would  at  least 
have  been  entitled  to  a  recovery  to  tbat  ex- 
tent 

The  Judgmoit  Is  affirmed. 


ST.  LOUIS,  S.  r.  A  T.  BY.  CO.  et  al.  v. 
ABMSTRONG.    (No.  7,87a) 

(Coart  of  Civil  Appeals  of  Texas.    Ft.  Worth. 
Hareh  7,  1914.   Rehearing  Denied 
April  11,  1914.) 

1.  AFFUX  AND    EkBOB   (|  742*)— QDUTIOIia 

Revibwablb— iNSTBUOnoNS— Statkubnt. 
Where  the  statement,  under  an  aBsignment 
complaining  of  an  instruction  on  the  measure  ot 
damages  for  delay  in  the  transportation  w 
live  stock,  conidsted  of  the  Instruction^  bat  did 
not  point  ont  anything  to  indicate  tbat  tbe  ju- 
ry awarded  ezccsslTe  damages,  the  record  did 
not  show  that  the  error,  if  any.  In  Ibe  instnc- 
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tim  objected  to  m  allimliic  diniUe  dtmageB 
ins  pr^didaL 

[Ed.  Motsu— For  other  ntm,  aae  Appeal  and 
JBnor.  Gent  Dig.  |  SOOO;  Dee.  DiffTi  742. *J 

2.  Affux.  ahd  Ebbob  (I  750*}— QuBsnoNB 
Bbvibwablk— OBJBonom  to  Isbtbuotions 

— Pl^DXMOa. 

Where  the  conrt  SDstained  an  ezeeptlou  to 
aUe^atituis  ol  the  answer,  but  error  was  not  as- 
ngned  to  the  ruUng,  assignments  of  error  could 
not  be  based  on  the  refusal  of  a  special  charge 
Bobmittins  the  defenae  presented  b;  the  allega- 

[Ed.  Mote.— Fiw  other  eases,  see  Appeal  and 
Error,  Gent.  Dig.  U  8074-3^;  Dec.  Dig.  S 
750.*J 

3.  Cabbibbs  (f  213*)— Delat  in  Transpobta- 
noif  or  Live  Stock— Justutcation. 

An  onreaaonable  delay  in  the  transporta- 
tion of  live  stock  is  not  iostlfied  by  the  main- 
tenance by  the  carrier  of  a  Bcheddle  resulting 
in  sQch  delay. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Oent  Dig.  {{  920-022;   Dee.  Dig.  |  218.*] 

4.  Etidbncx  (S  6433^*)— OpnnoN  Bvidbhob— 

COMPETEKCT  OB  EXFBBT. 

A  witness  who  knew  the  market  value  of 
cattle,  and  who  was  qualified  by  reason  of  his 
wide  experience  to  give  his  opinion  of  the  rate 
of  decline  in  value  of  cattle  because  of  their 
stale  and  drawn  condition,  caused  by  a  delay 
in  their  tnuuportation,  was  competent  to  give 
hiB  opinion  of  the  aggregate  amount  of  damages 
caused  by  delay  in  transporting  cattle  for  the 
market. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2360;  Dee.  Dig.  {  543^.*] 

9.  Oabbtto  (I  228*)  — Cabbiaqb  or  Livb 
Stock— DsLAT-DAiCAaBS—ETiDiiHcaB. 
Where,  in  an  acti<ni  for  delay  in  tiie  trans- 
portation of  cattle  for  sale  at  stock  markets, 
market  reports  covering  the  time  involved  were 
received  In  evident^  without  objection,  and  the 
shipper  testified  to  the  classes  and  conditions 
of  the  cattle  In  the  several  shipments,  and  gave 
market  prices  at  several  periods,  stating  that 
the  shipments  would  be  included  in  the  range 
such  pritte,  a  prima  facie  case  of  market 
valoea  was  shown  to  justify  the  jury  in  award- 
ing damages  for  decline  in  market  price. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
GanL  Dig.  H  867-MO;  Dee.  Dig.  8  22&*] 

Appeal  Cram  District  Court,  Tarrant  Coun- 
ty; B.  H.  Bock,  Judge. 

Action  by  George  W.  Armstrong  against 
the  St.  UmSa,  San  Ftandwo  ft  Texas  Rail- 
way Ctnnpany  and  anothw.  From  a  judg- 
ment for  platntifr,  d^en<!antB  appeaL  Af- 
firmed. 

Andrews,  Ball  ft  Streetman,  Thompson  & 
Barwise,  J.  M.  Chambers,  W.  H.  Frands, 
and  Lockett  &  Rowe,  all  of  Ft  Worth,  for 
appellantB.  Alexander,  Power  ft  Ridgway.  of 
Ft  Worth,  for  appellee. 

OONIfEB,  CL  7.  At  vailoas  dates,  begin- 
ning December  IfiUK  and  ending  June  9, 
aiwellee  ddtvered  In  separate  lots  to 
the  SL  Linda  ft  San  Frandsco  Railroad  Com- 
pany ai^  the  8t  Lonls,  San  Frandsco  ft 
Tens  Railway  Company  some  lJSi2  bead  of 
cattle  fi>r  tianqnrtattim  to  cattle  maifcets  of 
tte  coonitry.  Mine  of  the  shipments  were 
tnm  SeolUn,  OkL,  to  the  National  BUnA- 
TuSm,  OL,  two  from  RoflFf  OkL,  to  the  same 
tface^  three  from  Roll  to  Kansas  OUy,  and 


two  from  Bofl  to  Ft  Worth,  Tex.;  there  be- 
ing 16  separate  shipments  In  all.  Appellee 
alleged  unreasonable  delays  In  the  several 
sblpments,  resulting  In  loss  in  wdght,  depre- 
dated value  in  appearance,  and  a  10  per 
cent  decline  in  marlcet  price  as  to  several 
shipments  Sbch  shipment  was  separately 
presented,  showing  the  number  in  the  lot,  the 
loes  In  weight  the  amount  of  depreciation  in 
value,  and  the  entire  damage  to  the  ship- 
ment The  total  damage  so  claimed  to  the 
1«  shipments  aggregated  $3,681.06.  A  trial 
before  a  jury  on  the  Issues  presented  in  the 
court's  charge  resulted  in  a  verdict  for  ap- 
pellee. The  verdict  In  assessing  the  dam^es 
followed  the  plan  of  the  plaintiff's  pleadli^; 
that  is,  the  verdict  spetdfled  the  several  ship- 
ments on  account  of  which  the  jury  assessed 
damages,  and  stated  the  amount  of  the  dam- 
age thereto.  On  8  of  the  shipments  it  vras 
found  there  was  no  damag&  On  11  of  the  re- 
maining shipments  the  several  amounts  found 
and  assessed  against  the  appellant  8t  Louis 
ft  San  Frandsco  Railroad  Company  aggre- 
gated ¥2,584.01.  On  the  remaining  2  ship- 
ments the  aggregate  amount  of  damage  fonnd 
was  (134.43,  which  was  assessed  against  ap- 
pellant St  Louis,  San  Francisco  ft  Texas 
Railway  Company.  The  judgment  followed 
the  verdict  and  both  ri^lway  companies  ap- 
peal. 

In  the  third  paragraph  of  the  court's 
charge  the  jury  were  Instructed  that  If  they 
found  negligent  delay  In  the  shipment  from 
Boff  to  Ft  Worth,  and  that  "thereby  said 
cattle  were  caused  to  lose  fledi  and  depred- 
ate In  market  value,"  then  the  finding  should 
be  for  the  plaintiff  and  his  damage,  measured 
by  "the  difference  In  the  market  value  of 
such  cattle  in  the  condition  when  they  reach- 
ed the  market"  and  the  market  value  In  the 
condition  the  cattle  would  have  arrived  but 
for  such  delay.  And  farther  charged  that  In 
event  of  such  negligent  delay,  and  that  the 
cattle  thereby  arrived  at  the  market  a  day 
later  than  they  would  otherwise  have  arriv- 
ed, and  there  was  a  difference  In  the  market 
price  in  favor  of  the  first  day,  "and  that 
plaintiff  was  caused  to  reodve  for  said  cattle 
a  lower  price  by  reason  of  such  delay,  If  any, 
than  he  would  have  received  had  he  sold  on 
the  day  previous,  then  you  will  aUow  the 
plaintiff  such  sum  of  money  as  In  yonr  jndg- 
mmt  will  be  a  fair  and  reasonable  compeU'^ 
sation  for  such  loss.  If  any,  to  cover  such  de- 
cline in  the  market  value  of  said  cattle." 

The  fifth  paragraph  of  the  court's  charge 
is  substantially  the  same  as  the  third  para- 
graph except  that  it  related  to  the  shipments 
to  Kansas  City  and  St  Lonis,  and  error  Is 
assigned  to  both  paragraphs  on  the  ground 
that  therein  the  jnry  were  authorized  to  find 
"double  damages  to  the  extent  of  any  de- 
dlne  in  ralne  as  the  fary  might  find  to  have 
oocBrred.** 

[I]  The  plalntifCB  petition  Is  very  expUdt 
in  describing  the  elements  of  his  damage.  As 
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allied,  Oiej  were  loss  In  weight,  demedated 
value  because  of  stale  and  drawn  appear- 
ance, and  decline  In  market  value  as  to  some 
of  the  shlpmrats,  In  view  of  which  we  are 
not  Inclined  to  think  that  the  charges  are  to 
be  constmed  as  urged.  The  Jury  most  prob- 
ably understood  the  charges  as  the  court  evi- 
dently intended,  that  Is,  that  in  measuring 
the  damages  the  Increased  loss  In  weight  and 
the  depreciated  value  in  appearance  caused 
by  negligent  delays  should  be  allowed,  to 
which  might  be  added  loss  by  reason  of  a  de- 
cline In  market  price,  If  any,  in  the  few  In- 
stances in  which  a  decline  In  the  market  was 
aUeged.  But  If  mistaken  in  this  view,  there 
Is  nothing  in  the  statement  under  the  assign- 
ments raising  the  guestlon  that  indicates  a 
prejudicial  result  The  statemrat  consists 
whtAly  of  the  charges  objected  to.  If  there 
was  any  evidence  of  a  decline  in  market  on 
any  occasion  involved,  or  if  the  verdict  in- 
cluded, or  probably  Included,  damages  in  any 
amount  on  this  ground,  the  statemoit  fails  to 
point  it  out  Moreover,  the  consequences 
could  but  unduly  augment  the  damages  by 
adding  loss  by  reason  of  a  fall  In  market 
price  on  the  few  occasions  alleged,  and  the 
amount  of  the  excess,  if  any.  Is  not  shown, 
BO  that  In  no  view  of  the  question  that  we 
liave  been  able  to  take  do  we  think  a  reversal 
of  the  Judgment  should  be  ordered. 

[2]  Error  is  aetdgned  to  the  refusal  of  the 
following  special  charge,  viz.:  "Gentlemen 
of  the  Jury,  if  yon  find  Otat  the  defendants 
had  a  B^edule  covering  the  movement  of 
its  live  stock  trains  between  Roff  and  Schul- 
Un,  Okl.,  and  Kansas  City,  Mo.,  and  between 
Roff  and  Scullln,  OkL,  and  St  Louis,  Mo., 
and  if  yon  find  and  believe  that  such  sched- 
ules were  reasonable,  and  that  any  of  the 
shipments  in  question  reached  their  destina- 
tion within  the  time  limit  of  such  schedule 
tbm  the  plaintiff  cannot  recover  anything  as 
demises  for  delay  as  to  any  of  such  ship- 
ments so  reaching  desdnatton."  The  court 
sustained  an  exception  to  all  that  part  of 
the  answer  alle^g  reasonable  schedules  for 
its  trains,  and  error  haa  not  been  assigned  to 
Uiis  acUon  of  the  court,  so  that  there  is  now 
no  effective  basis  in  the  pleadii^  for  the  ape- 
dal  defense  presaited  in  the  rejected  diarge. 

[S]  Moreover,  the  material  question  lelat- 
ing  to  the  time  occupied  in  the  several  trans- 
poitattons  was  not  one  of  train  schedule, 
but  one  of  negligence  vel  non.  It  the  time 
consumed  was  not  umeaAmable,  fbB  Jury  un- 
der tiie  courts  tibRTga  were  not  authorized  to 
find  for  plaintiff.  If  it  was,  no  schedule 
would  Justify.  All  assignmoits  ralslttg  the 
question  so  presented  must  therefore  be  over- 
ruled. Bee  OUy  of  Dallas  t.  Beeman,  23  Tex, 
Civ.  App.  6U,  B5  S.  W.  762;  H.  &  T.  a  By. 
Co.  V.  Gewge,  60  S.  W.  S18;  O.,  a  &  S.  F. 
By.  Co.  V  Porter,  25  Tex.  Civ.  App.  491.  61 
8.  W.  S43;  Tex.  &  Pac.  By.  Go.  v.  Onrrle, 
S8  Tex.  ClT.  App.  277, 76  8.  W.  810. 

[4]  Tb»  witness  Gibson  who  sold  a  number 
of  the  shipments  In  question  was  permitted 


to  testify  that  the  catQe  sold  by  him  wen 
stale,  gaunt,  and  drawn,  which  condition  ren- 
dered them  less  valuable  on  the  market  and 
that  in  his  opinion  the  cattle  -weve  damaged 
at  least  10  cents  per  hundred  pounds,  stat- 
ing the  a^r^te  amount  of  damages  to  each 
shipment  This  was  objected  to  on  the 
ground  that  the  witaess  had  not  stated  the 
market  value  of  cattle  at  the  several  times 
about  which  he  testifled.  and  Uiat  his  aiuwer 
Invaded  the  province  of  the  Jnry.  Nd.tber 
objection  Is  maintainable.  Tlie  wltnees  tes- 
ttfled  that  he  knew  the  market  prices,  and 
was  shown  to  have  wide  experience  and  was 
qualified  as  an  expert  to  give  his  opinion 
of  the  rate  of  decline  in  value  because  of  a 
stale  and  drawn  condition  of  cattle.  The 
rate  of  decrease  manifestly  applied  whatever 
the  state  of  the  market,  and  bis  oidnlon  of 
the  aggregate  amount  of  damages  was  but  a 
short  rendition  of  the  drcunwtances  in  each 
particular  case.  See  Railway  v.  Woods,  31 
S.  W.  287;  RaUway  v.  HalseU,  86  Tex.  Ov. 
App.  126,  80  8.  W.  140;  Bailway  v.  Bii^rds, 
105  S.  W.  236;  RaUway  t.  Knox,  161  a  W. 
902 ;  17  Cyc.  p.  63. 

[I]  ThB  remaining  assignments  in  one  form 
or  another  question  the  suffidency  of  the  evi- 
dence. The  evidence  rating  to  the  several 
shipments  and  to  the  case  as  a  whole  is  en- 
tirely too  voluminous  to  recite,  but  It  has 
been  considered  with  all  of  the  care  we  have 
been  able  to  devote  to  It,  and  our  conclusion 
is  that  the  evidence  warranted  the  dbai^ces 
submitted  and  snflQciently  supports  Oie  ver- 
dict and  Judgmoit  The  evidraice  of  n^ll- 
gent  delays  and  consequent  loss  In  weight 
and  of  depredated  value  because  of  a  stale 
and  drawn  appearance  of  the  cattle  Is  abun- 
dant On  Uie  question  of  market  prices  and 
value  many.  If  not  all,  of  fb»  witnesses  foil- 
ed to  state  market  prices  on  the  several  da^ 
.the  eeveial  lots  of  cattle  were  sold,  tmt  many 
market  reports  were  read  in  evldmc^  with- 
out objection,  which  covered  in  a  general 
vray  the  time  Involved,  and  sonie  of  which 
were  for  partlcnlar  days  of  parttcnlar  sales. 
Appellee  also  testifled  to  the  classes  and  con- 
ditions of  the  cattle  in  the  several  shipmeots, 
and  gave  market  prices  at  several  periods, 
stating  that  the  shipmentB  "would  be  includ- 
ed in  the  range  of  the  prices  quoted  by  him," 
all  of  which.  It  seems  to  us,  snflBdently  make 
a  prima  fade  case  of  market  values.  That 
Is,  we  think  the  general  range  of  prices  giv- 
en should  be  held  to  apply  to  all  shipments 
questioned.  In  the  abeeooe  of  evidence  tend- 
ing to  show  that  <m  any  one  ot  more  occa- 
sions market  pxtoes  were  variant  from  those 
shown,  'then  Is  no  such  evldoioa.  If  the 
Jnry  In  any  case  assesewl  damages  for  loss  in 
wight,  dei^edated  value,  or  decline  in  mar- 
ket prloe  withoat  evidence  to  support  the  as- 
sessment, it  has  not  been  pointed  out  On 
the  whole,  we  think  aU  awlgiments  involv- 
ing a  omsideratlott  of  the  evidence  must  be 
overruled. 

The  Judgment  is  affirmed. 
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STATB  T.  GAXiLARDO  et  al.  (No.  2290.) 
(Supreme  C3otin  ot  TexA*.    April  29,  1914.) 
L  Pdbuo  Lands  (|  210*)— Mkxzcau  Okahis 

— POWBBS  or  GOVEENOB— PraSTIMPTION, 

Where  land  !d  Texas,  formerly  within  the 
Hezican  state  of  TamaolipaB,  was  sold  ander 
the  autharity  of  the  gOTomor  of  that  state,  and 
the  title  was  thereafter  acquiesced  in  b;  the 
Mexican  government  as  to  Uie  portion  or  each 
land  remamng  in  Mezteo,  and  not  controvert* 
cd  by  Texas  as  to  the  portion  over  wUch  that 
state  extended  its  soTereisnty,  it  will  be  pre- 
sumed that  the  sale  by  the  governor  had.tbe  pre- 
TioQS  approval  of  the  supreme  government,  as 
required  by  recnlation  No.  13,  decreet]  by  the 
Mexican  president  ad  interim  under  the  prori- 
sions  of  the  act  of  the  Mexican  assembly  of  Octo- 
ber 3.  1835. 

[Ed.  Note.— Fw  other  case^  see  Public 
Lands,  Gent  Dig.  H  659-6607702;  Dea  Dig.  | 

2ia*] 

2.  JlTDOUEirr  (1  TIO*)— OOSOLXmTEKlBS-Tl- 
TU  TO  RBAI.  GSTAra-OLAZKAinB  UHinS  TBX 

Sake  QBAin. 

A  judgment  against  one  claiming  land  un- 
der a  sale  by  the  Mexican  state  of  Tamsullpas, 
in  special  proceedings  brought  under  the  Act 
Aug.  15,  1^0,  c  83  (Paschal's  Dig.  art.  7068, 
Oc),  is  not  conclusiTe  against  other  claimants 
under  the  same  sale  who  were  not  parties  to 
those  proceedings  or  in  privity  with  each  par- 
ties.  , 

(Ed.  Mote^For  otinr  casea^  see  Judgment. 
CenL  Dig.  i  1280;  Dec.  Dig.  |  710.*] 

8.  PUBUO  LAHDS  (I  221*)— DiBPOBAL— StAT- 

urae — CoNSTBtJcriorr— Retcbn  or  Survbtb. 
Act  Feb.  UL  1852  (Laws  1851-62,  c  69) ,  re- 
qidring  the  Add  notes  of  surveys  made  prior  to 
On  passage  of  that  act  to  be  returned  to  the 
General  Land  Office,  does  not  rdate  to  nor  af- 
fect Mexican  titles  or  Burv^s,  but  only  refers 
to  surveys  made  under  the  lavs  «t  the  republic 
or  state  of  Texas. 

[Ed.  Note.~For  other  cases,  see  Public 
Lands,  Gent.  Dig.  U  685-697;  Dec  Dig.  | 
22aL.*j 

4.  PuBUO  Lands  ({  209*)— Spanibh  Gbant— 
DoHAnoK  TO  Town— ABAifDONuxin'. 

Whatever  rights  were  acquired  by  towns 
under  grantn  of  "ejidos"  from  the  Spanish  king, 
such  grants  did  not  convey  an  indefeasible  title, 
and,  when  the  town  was  removed  to  another 
locsiity  and  the  public  use  of  the  lands  was 
abandoned,  the  lands  reverted  to  the  sovereignty 
and  did  not  vest  in  the  future  inhabitants  of 
fhe  town  who  remained  upon  the  site  original- 
ly occnpied  by  It 

tBd.  Note.— For  other  cases,  see  Public 
I^nda,  Cent  Dig.  1 658;  pec  Dig.  j  209.*] 

H.  PCBUO  I^ANDS  (i  198^MeXICAN  OBANTS 

— PMranmoN  bt  Tbeatt. 

In  ration  to  property  rights  in  that  part 
of  the  Mexican  state  of  Tamanlip&s  over  which 
the.  state  of  Texas  extended  sovereignty  on  De- 
cember 19, 1886,  acquired  before  such  sovereign- 
ty was  extended,  the  treaty  of  Guadalupe  Hi- 
dalgo has  the  force  of  law  in  Texas. 

[Ed.  Nota— For  other  cBBes.  see  Publie 
Lands,  Dec  Dig.  }  19S  *] 

6i  PuBUG  liANDs  (f  198*)— HcxiaAir  Gkantb 
— Pbotection  bt  Treatt. 

That  treaty  protects  all  titles  to  laud  with- 
in such  territory  which  were  good  against  the 
Hexicaa  gDvenunent  at  the  date  the  sovereign^ 
of  Texas  was  extended  over  the  territory. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Dec^  Dig.  f  19&*] 


7.  PtTBUO  lukNDB  (I  2!3*)— HmoAiv  Gbants 

— Sottccienot. 

Where  lands  between  the  Nueces  and  Rio 
Grande  rivers  had  been  sold  by  a  description 
sufficient  to  identify  them,  under  the  authority 
otthe  governor  of  the  Mexican  state  of  Tamaul- 
ipas,  and  the  purchase  price  bad  been  paid  and 
a  survey  ordered,  prior  to  the  extension  of  the 
sovereignty  of  Texas  over  such  territory,  the 
purchasers  had  acquired  a  perfected  right  to  the 
Legal  title,  which  was  good  against  the  Mexican 
government  and  it  will  be  protected  by  the 
Texas  courts,  even  though  the  survey  and  actual 
conveyance  of  the  legal  title  were  not  made  until 
after  the  declaration  of  the  sovereignty  of  Tex- 
as to  such  territory  had  been  made,  but  before 
the  extension  of  the  sovereignty  was  accom- 
plished. 

[IM.  Notft— For  other  case^  see  Public 
Lands.  Cent  Dig.  H  706-718,  721-725;  Dec 
Dlg.r223.*] 

Error  to  Court  of  CUvil  Appeal!  of  Third 
Supreme  Judicial  District 

Trespass  to  try  title  by  the  State  of  Tuas 
against  Jose  U  Gallardo  and  others.  A 
Judgment  of  the  trial  court  for  the  d^end- 
ants  was  affirmed  in  part  and  reversed  and 
rendered  In  part  by  the  Court  of  CiyU  Ap- 
peals (135  S.  W.  664),  and  the  plaintiff  brings 
error.  Judgment  of  the  Court  of  OItII  Ap- 
peals affirmed. 

Jewell  P.  Ughtfoot  Atty.  Gen.,  John  L. 
Terrell,  Sp.  Asst  Atty.  Gen.,  and  Jas.  D. 
Walthall,  Asst  Atty.  Gen.,  for  the  State. 
Frank  C.  Pierce,  of  Brownsville,  Duval  West, 
of  San  Antonio,  Jas.  B.  Wells,  of  Browns- 
ville, Don  A.  Bliss,  of  San  Antonio,  and 
Judge  V.  L.  Brooks,  amicus  curls,  of  Austin, 
for  defendants  In  error. 

PHIZXIPS,  J.  The  Boit  was  an  action  by 
the  state  In  trespass  to  try  title  against 
Jose  L.  Gallardo  and  numerous  other  defend- 
ants, to  recover  two  leagues  of  land  in  Hidal- 
go county,  referred  to  In  the  petition  as  all 
of  the  certain  tract  known  as  "Los  Ejidoe," 
that  lies  on  the  north  side  of  the  Rio  Grande 
river.  W.  A.  Boswell,  L.  D.  Brooks,  J.  P. 
McI>onald,  and  F.  Spaeth  were  Intruded  as 
defendants  under  an  allegation  that  they  were 
asserting  some  character  of  claim  to  the 
land,  which,  according  to  their  answer,  was  a 
claim  of  rl^t  to  have  the  land  awarded  them 
by  the  state  based  upon  applications  to  par- 
chase.  Against  several  of  the  defendants 
who  had  not  answered,  an  interlocutory  judg- 
ment by  default  was  rendered.  On  the  trial 
judgment  was  rendered  agalnat  the  state  and 
In  favor  of  all  the  defendants  except  Bos- 
well, Brooks,  Hd>onald,  and  Spaeth,  as  to 
whom  the  suit  was  dismissed  upon  the 
court's  finding  that  the  state  had  never  had 
any  title  to  the  land,  and  accordingly  there 
was  no  Issue  between  them  and  the  state  to 
be  determined.  On  the  appeal  of  the  state 
the  judgment  was  in  all  respects  affirmed  by 
the  honorable  Court  of  Civil  Appeals,  ex- 
cept as  to  the  defendants  who  had  not  an- 
swered ;  the  Judgment  being  reversed  In  that 
respect  and  rendered  for  the  state. 
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The  flndlugs  ot  the  Ooort  of  Civil  Appealq 
set  forth  in  the  able  and  exhaustive  opin- 
ion of  Chief  Justice  Key  (135  8.  W.  664), 
reveal  a  history  of  the  title  that  may  be  sum- 
marized as  follows: 

The  land  In  controversy  is  the  portion  ly- 
Ing  on  the  north  side  of  the  Rio  Orande  river 
of  four  leagaea  granted  by  the  government 
of  Spain  in  1767  to  the  tovra  of  Reynosa 
as  "ejidos,"  or  town  commons ;  the  town  be- 
ing upon  the  south  side  of  the  river,  and 
the  "ejidos"  extending  across  it  and  lying 
la  part  upon  its  northern  side.  At  a  time  not 
definitely  shown,  but  probably  in  the  year 
1801,  on  account  of  the  danger  from  floods  of 
the  river,  upon  petition  of  its  citizens  the 
municipality  of  Reynosa  was  removed  by  the 
government  to  another  place  ahout  six 
leagues  away  that  became  known  as  "New 
Beynosa." 

On  August  81,  1836.  when  the  land  was 
within  thr>  territorial  boundaries  and  under 
the  political  Jurisdiction  of  the  Mexican 
state  of  Tamaullpas,  the  alcalde  of  New  Rey- 
nosa addressed  a  letter  to  the  governor  of 
Tamaullpas,  Tecommendlng  the  sale  of  the 
"ejidos"  of  Old  Reynosa,  stating,  among 
other  reasons  therefor,  that  disputes  had 
arisen  among  the  owners  of  certain  tracts  ad- 
jacent thereto  as  to  their  respective  bounda- 
ries; that,  upon  the  removal  of  the  town, 
the  "ejidos"  had  been  abandoned  and  left 
to  the  exclusive  use  of  the  few  who  remained 
living  there  and  could  be  easily  sold  to  the 
owners  of  abutting  porciones  which  had  no 
river  front  on  account  of  such  location.  The 
letter  was  referred  to  the  departmental  Junta 
at  the  city  of  Victoria,  which  body  recom- 
mended the  sale  by  public  auction  to  the 
highest  bidder.  On  October  5, 1836,  such  sale 
was  ordered  by  the  governor  of  Tamaullpas. 
Pursuant  to  his  order  the  sale  of  the  "ejidos" 
was  made,  on  November  9,  1836,  at  public 
auction  by  the  alcalde  to  Fruto  de  Cardenas, 
the  highest  bidder,  for  |210,  Which  was  paid 
on  the  same  day.  In  making  the  purchase, 
Cardenas  was  acting  for  96  Inhabitants  of 
Old  Reynosa.  On  November  10,  1836,  the  al- 
calde who  made  the  sale  ordered  that  a  deed 
of  conveyance  be  made  to  the  96  purchasers. 
On  July  24,  1837,  the  alcalde  ordered  the  land 
surveyed  before  the  issuance  of  title.  After 
the  surrey,  and  paym^it  of  the  surveyor's 
fees  on  September  23,  1841,  a  testlmonlo  of 
title  was  Issued  on  September  24,  1841,  by 
the  alcalde  to  the  96  purchasers,  for  whom 
Cardenas  had  acted  In  bidding  in  and  pay- 
ing for  the  land.  It  is  conceded  that  Oallar- 
do  and  bis  aaaodatea  hold  title  oader  tbte 
sale. 

In  the  year  1871  Noberto  Oarza,  holding  a 
title  under  this  sale  and  relying  upon  It, 
brought  a  suit  against  the  state  for  confirma- 
tion of  such  title  under  the  act  of  August 
15,  1870,  in  which  Judgment  was  rendered 
for  the  state  and  later  affirmed  by  this 
court  64  Tex.  670.  This  Judgment  was 
made  the  basis  of  a  plea  <^  res  Judicata  urg- 


ed by  the  Btate  agaiDBt  tht  defmdants^  ti- 
tle. 

While  no  occupancy  of  the  land  at  the 
time  of  the  sale  of  November  9,  1836,  was 
established,  the  proof  showed  that  many  of 
the  defendants,  Gallardo  and  others,  had 
been  paying  taxes  each  upon  a  specified  num- 
ber of  acres  of  the  land,  ranging  from  10  to 
1,600  acres,  from  1879  to  the  time  of  the  trial 
la  1909;  that  some  of  them,  and  their  an- 
cestors under  whom  they  claimed,  had  been 
ta  possession  of  the  land,  some  on  the  Texas 
side  and  others  on  the  Mexican  side  of  the 
river,  for  40  or  60  years;  that  for  many 
years  tw'o  or  three  vUlagee  had  been  upon  the 
land  composed  largely  of  claimants  under 
this  sale  and  their  families ;  and  that  there 
was  a  tradition  In  the  locality  that  the  an- 
cestors of  these  defendants  had,  from  the 
date  of  the  sale,  claimed  and  held  possession 
of  the  land  under  it 

An  official  map  of  Hidalgo  county,  dated 
April,  1880,  designates  the  land  Involved  as 
"Los  Ejidos  de  Beynosa,'*  with  delineation  of  | 
the  various  porciones  granted  to  individuals 
and  adjacent  to  it,  and  also  designating  tlie 
old  town  of  Reynosa  Immediately  across  the 
river  on  the  Mexican  side.   Another  official  i 
map.  of  the  county,  dated  April,  1896,  con- 
tains substantially  the  same  designations, 
with  certain  characters  Indicating  that  at  j 
some  time  certificates  had  been  filed  on  the 
land.  Both  maps  are  on  file  in  the  General 
land  Office  of  the  state. 

The  Court  of  Civil  Appeals  has  further 
found  that  there  was  proof  tending  to  show 
the  Commissioner  of  the  Land  Office  for 
1008-09  had  treated  the  land  as  titled  land;  ; 
that  In  1906  the  defendants  Brooks,  Boswell, 
McDonald,  and  Spaeth  had  each  made  appli- 
cation to  purchase  four  sections  of  the  land 
from  the  state ;  and  that  the  county  survey- 
or of  Hidalgo  county  had  made  surveys  up-  | 
on  each  application  and  returned  them  to  the  | 
Land  Office,  but  the  Commissioner  bad  taken 
no  action  on  the  claims  asserted  under  these 
applications. 

Other  than  its  resistance  through  its  At- 
torney General  of  the  suit  filed  against  It  by 
Noberto  Garza  in  1871,  seeking  confirma- 
tion of  a  title  to  land  asserted  under  the 
sale  of  November  9, 1836,  the  state  had  never 
contested  the  validity  of  the  title  held  undtf 
this  sale  until  the  Institntion  of  tlie  present 
suit  in  1908. 

As  alfectlng  the  validity  of  the  sale  of  No- 
vember 9,  18S6,  under  the  Mexican  law,  tbe 
Court  of  Civil  Appeals  has  further  found  as 
a  fact  that  at  that  time  the  old  town  of  | 
Reynosa  had  been  abandoned  and  the  muni^ 
Ipality  of  that  name  removed  and  established 
at  a  different  place,  which  Is  supported  by 
the  proof;  and  that  there  was  evidence  af- 
flrmatirely  showing  that  the  Mexican  gov- 
ernment liad  acquiesced  In  the  valldtty  of  tbe 
title  under  the  sale  as  It  is  related  to  that 
part  of  the  "ejidos"  lying  on  the  Mexican 
side  of  tbe  Bio  Grande  tiver.  nie  land 
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a  part  of  the  territory  lytng  between  tlie 
Naecea  and  Rio  Grande  riven,  orlglnaHy 
witMn  the  Mexican  state  of  Tamanllpas,  over 
which  the  Congress  of  the  repnbUc,  as  a  con- 
sequence of  the  Bevolntlon,  asserted  Its  sov- 
ereignty by  the  act  of  December  19,  1836, 
defining  the  Bio  Grande  as  the  southern 
boondary  of  the  republic,  and  with  respect 
to  (Which  the  historic  fact  Is  that  the  Jurledlo- 
tlon  of  Texas  was  not  In  fact  established  or 
exerdaed,  except  along  and  near  the  Nueces 
river  until  after  Its  annexation  to  the 
United  States  In  1845;  the  Mexican  state  of 
Tatnaullpas  continuing,  during  such  period, 
to  exerdse  its  Jurisdiction  over  that  part 
of  the  territory  on  and  near  the  Rio  Grande, 
Including  this  land.  State  v.  Sals,  47  Tex. 
SOT. 

The  main  proposition  upon  which  the  state 
rests  Us  claim  Is  that  the  title  to  the  land  in 
fee  was  In  tbe  Mexican  govenunent,  and 
the  land  passed  to  Texas  as  a  part  of  the 
pabllc  domain  acquired  by  the  Revolution. 
This  position  controverts  both  of  the  proposi- 
tions upon  which  the  def^dants  Gallardo 
and  others  base  their  claims,  viz.:  (1)  That 
the  ettect  of  the  Spanish  grant  of  1767  to 
the  town  of  Reynosa  was  to  vest  in  its  Inhabi- 
tants such  title  or  right  to  the  "ejldos"  In- 
cluded within  It  as  to  entitle  the  def^dants, 
as  their  descendants  and  present  Inhabitants 
of  the  town,  as  against  the  state,  to  a  contin- 
uance of  the  public  use  and  benefit  to  which 
the  "ejldos"  as  town  commons  was  originally 
dedicated  under  the  grant  Or,  in  other 
words,  as  descendants  and  present  luhabltr 
ants  of  Old  Reynosa,  they  have  succeeded  to 
tbe  title  to  the  "ejldos"  held  by  tbe  original 
Inhabitants,  which  was  a  right  to  their  pub- 
lic use  Incapable  of  divestiture  by  either  the 
Spanish  crown  or  Mexican  govemvient,  and 
enforceable  against  Texas  as  the  succeeding 
sovereignty  on  the  cession  of  the  territory. 
(2)  That  under  the  sale  of  November  H,  1836, 
tbe  purchasers,  under  whom  they  claim  and 
hold,  acquired  title  to  the  land  before  the 
sovereignty  of  Texas  attached  to  tbe  terri- 
tory, to  whidi  the  courts  should  give  effect 

[i]  Apart  from  other  questions  in  relation 
to  the  character  of  title  conferred  by  the  sale 
of  November  9,  1886,  the  state  urges  the  In- 
validity of  that  sale  under  the  Mexican  law 
npoD  the  ground,  it  Is  said,  of  the  want  of 
any  authority  in  the  governor  of  Tamaullpas 
to  order  it,  In  the  absence  of  affirmative  evi- 
dence of  a  previous  approval  by  tbe  supreme 
SovOTument  ^lia  contention  is  based  upon 
provisions  of  the  law  of  October  3,  1835,  en- 
acted or  decreed  by  the  Mexican  assembly 
and  certain  regulations  decreed  the  presi- 
dent ad  Interim  in  Ite  connection,  particular- 
ly regulation  No.  13.  to  this  effect:  "UntU 
the  attributes  of  the  government  and  depart- 
mental boards  tn  what  relates  to  the  treasury 
are  declared  by  law  (which  was  not  done  un- 
til April  17, 1857),  said  governors  shall  make 
no  sale  of  lands  (flncas)  or  property  (bi^ies) 
cootnctB  nor  •xtraordiniiry  esEpenses  for 


■aid  depaitmenta,  without  Ow  previous  ap- 
proval of  the  suprone  govenmient"  It  la 
further  said  that  tbe  governor  of  Tamaullpas 
was  without  authority  to  make  the  sale  under 
tbe  treasury  regulations  of  the  Mexican  gov- 
ernment of  July  20,  1881.  It  was  this  law 
of  Octobw  8,  1835.  which  reduced  the  Mexi- 
can states  to  the  rank  of  depattmoitB,  and 
transformed  the  federal  system  Into  a  cen- 
tralized government,  denounced  as  an  act  of 
usurpation  in  the  Texas  Declaration  of  Inde- 
pendence. At  this  period  Santa  Anna  had 
and  used  the  power  of  a  dictator  In  Mexico. 
The  act  of  assembly  continued  the  governors 
of  the  difCerent  states  In  office,  subject  to  the 
supreme  government  of  the  nation.  What* 
ever  may  have  been  the  effect  of  the  treasury 
regulations  of  1831,  if  any  force  be  given  to 
the  regulations  decreed  by  the  president  ad 
interim  under  the  law  of  October  3,  1636,  as 
is  urged  should  be  done,  it  must  be  conceded, 
we  think,  that  under  regulation  No.  18,  above 
quoted,  tbe  power  of  the  governors  of  the 
states  to  make  sales  of  land  was  distinctly 
recognized,  with  only  the  limitation  that, 
until  the  attributes  of  the  govenmient  and 
the  departmental  boards  In  relation  to  the 
treasury  were  declared  by  law,  the  power 
should  be  exercised  only  upon  the  previous 
approval  of  the  supreme  government  In  or- 
dering the  sale  in  question,  the  governor  of 
Tamaullpas  acted  In  bis  official  capacity  and 
under  purported  authority.  His  act  was  but 
the  exercise  of  a  power,  not  denied  to  him  but 
recognized  by  the  regulation  quoted.  The 
previous  approval  of  the  supreme  government 
was  necessary,  it  Is  true,  to  its  exercise  un- 
der the  provUdons  of  the  regulation.  But  the 
question  that  h^  arises  Is:  Should  it  not  be 
presumed  after  this  long  lapse  of  years,  In 
the  light  of  our  knowledge  of  the  conditions 
that  th«i  obtained  in  that  country,  that  such 
previous  aji^roval  of  the  sale  by  the  supreme 
government  was  given?  We  think  so,  under 
established  principles  in  relation  to  the  acta 
of  public  officers  in  their  official  capacity  un- 
der purported  authority,  as  to  which  Inti- 
mate rather  than  usurped  authority  is  pre- 
sumed. ITnited  States  v.  Peralta,  19  How. 
343,  15  li.  Ed.  678 ;  Strother  v.  Lucas^  12  Pet 
410,  9  U  E3d.  1187;  RaUway  v.  Jarvis,  69 
Tex.  641,  7  S.  W.  210.  It  would  seem,  from 
the  terms  of  the  law  of  the  assembly  and  the 
edict  of  the  president  ad  Interim,  that  during 
this  period  that  official  was  himself  the  su- 
preme government  of  the  nation ;  and,  as  is 
well  observed  In  the  opinion  of  Chief  Justice 
Key,  it  does  not  appear  but  that  such  ap- 
proval was  subject  to  be  given  in  a  purely 
informal  maimer.  It  Is  familiar  knowledge 
that,  subsequent  to  the  time  in  question,  al- 
caldes, acting  under  .the  direction  of  the 
governors.  Issued  titles  in  various  states  of 
Mexico,  and  the  validity  of  such  titles  has 
been  recognized  by  that  government;  and, 
as  we  have  before  said,  there  was  evidence  in 
this  case  tending  to  show  affirmatively  that 
It  had  acaolesced  In  the  validity  of  the  titie 
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under  tUs  sale  ito  tbat  pait  of  the  land  sold, 
■lying  on  the  BOntbem  Side  ot  the  Bio  Qnnde. 
The  notorious  cWm  under  the  title,  the  long- 
continued  poe8eBBU>n  <^  the  land  in  viitae 
of  it;  and  the  acqvleecoioe  in  ita  validity  by 
distinct  goremments  for  the  period  <^  ttne 
here  shown,  all  combine  to  warrant  the  pre- 
sumption that  Bueh  approval  by  the  Mexican 
authorities,  aa  was  necessary  to  the  validity 
of  this  sale,  was  giv«L  In  me  ot  his  opin* 
ions  in  regard  to  the  presumption  of  ttie  ia- 
Buance  ot  a  grant,  Lord  Kayon  speaks  of  a 
case  being  fuch  as  to  justify  the  presumption 
of  100  grants,  if  necessary  to  aostaln  the 
right ;  and  that  observation  might  Justly  be 
applied  here,  so  far  as  the  case  involves  the 
question  of  the  approval  of  this  sale  by  the 
Mexican  govemmmt. 

[2]  Two  furthw  piopoiUtlons  advanced  by 
the  state  will  be  brieOy  discnased  before  pass- 
ii^  to  what  we  regard  as  the  more  ixapor- 
tant  questlcm  in  tlie  case.  One  la  that  the 
Judgment  in  Oarza  et  aL  v.  State,  by  which 
the  confirmation  of  a  title  to  land  resting  up- 
on this  sale  was  denied,  is  conclusive  of  the 
validity  of  the  title  as  to  all  land  held  un- 
der It,  and  binding  upon  these  d^endants. 
That  suit  was  brought  under  an  act  making 
spedal  provision  for  suite  of  that  nature. 
There  is  nothing  In  the  act  that  suggests  that 
Judgmmts  roidered  in  audi  snits  diould  af- 
fect the  title  of  others  than  the  parties  to 
th^  and  th^  privies,  whose  ri^its  alone 
were  put  in  issue,  or  that  the  effect  of  an  ad- 
verse adjudication  In  respect  to  any  certain 
tiUe  upon  such  proof  as  the  particular  plaln- 
tuf  ml^t  offer  was  to  invalidate  it  as  to  all 
other  persons  «»in<ining  thereunder,  thoui^ 
not  before  the  court  and  tli«efore  without 
opportunity  to  be  heard.  As  illustrating  the 
injustice  of  audi  a  holding  tb/B  claimants  in 
the  Grarza  Case  were  denied  a  confirmation 
of  th^  title  because,  as  appears  from  tta 
opinion,  they  failed  to  diow  any  sale  of  the 
If^id  prior  to  December  10,  1836,  whtai,  If 
shown  tofsetber  with  payments  of  the  pur- 
chase money,  would  have  created  a  pwfect 
title  acoordli^  to  the  opinion,  whereas  In  tills 
case  the  fact  of  the  sale  and  such  payment, 
both  before  December  19,  18S6,  was  clearly 
establloAied.  ItJa  snffldHit  to  say  that  that 
Judgment  could  have  no  effect  upon  the.  de- 
fendants here,  between  whom  and  the  plain- 
tiffs In  that  suit  there  is  no  privity. 

[S]  The  other  proposition  of  the  state  Is 
that  the  title  of  the  defendants,  if  ever  val- 
id, was  rendered  null  and  void  because  the 
field  notes  to  the  land  were  not  returned  to 
the  Land  Office  on  or  before  Auguat  SI,  IKtS, 
as  required  by  the  act  of  February  lOi  1852 
(Laws  1851-52,  c.  68),  which  provided: 
"That  the  field  notes  of  all  surveys  made 
previous  to  the  passage  of  this  act,  ahall  be 
made  out  and  returned  in  the  manner  now 
required  by  law,  to  the  General  Land  OflSce^ 
on  or  before  the  thirty-first  day  of  August, 
1868,  or  they  shall  become  null  and  void, 
and  the  said  snr^ys  shall  become  vacant 


land,"  eta  We  do  not  tidnk  this  act  Indi- 
cates any  purpose-of  the  L^^eOature  to  deal 
wUh  tlUea  iasued  by  a  former  government, 
whidi  upon  Just  pilndples  were  entltlea  to 
be  ujdield  by  the  courts  of  the  atata  It 
plainly  has  refraence  in  our  tqitnion  to  sur- 
v^  made  under  antiiorlty  of  laws  aacted 
by  the  republic  or  the  state.  Bad  the  pnr^ 
pose  of  the  act  been  to  thus  destroy  titles 
issued  under  a  former  sovereignty  and  de- 
serving of  reoognldim  under  our  own.  It 
would  have  been  written  fn  broader  tmrna, 
we  think,  than  those  having  relation  only  to 
the  field  notes  of  aurveya. 

[4]  We  do  not  subscribe  to  the  view  tbnt 
the  title  of  the  dtf endants  should  be  upheld 
uaiet  the  Spanish  grant  to '  the  town  of 
Reynosa  of  the  "ejldos"  in  question.  Under 
the  Spanish  law  the  title  In  fee  to  such  lands 
granted  to  a  town  and  dedicated  to  a  public 
use  remained  in  the  crown,  never  vesting  in 
the  municipality  or  Its  Inhabitanta.  It  may 
be  difflcolt  to  state  wltii  precUton  tiie  ex- 
act nature  of  the  title  confOrred  upon  towna 
under  such  grants,  aa  said  In  lH>wnsend  ▼. 
Oreeley,  S  WalL  886,  18  U  Bd.  M7;  Irat 
It  was  clearly  not  an  Indefeasible  ttOe,  and 
there  wu  no  ownership  of  the  lands  In  tSM 
towns  or  their  InhaMtants.  Id.  The  most 
that  can  be  said  tm  the  title  of  the  towna 
or  their  Inhabitants  under  sucb  a  grant  of 
land  for  town  commons  Is  that  tSiSf  acquired 
such  right  as  to  withcbnw  the  land  from  com- 
merce and  render  it  inalienable  by  the  king 
so  long  aa  It  remained  dedicated  to  an  es- 
sentially pubUe  uaew  Dlttmar  v.  IMgnowltty, 
78  Tex.  ^  14  S.  W.  268.  Upon  the  quesd<»i 
of  the  nature  of  tiie  rl^t  or  titie  acquired 
by  towns  or  their  inhabitants  undw  the 
Spanish  law  to  lands  of  this  ciharacter,  no 
more  tbap  this  is  affirmed  in  Mew  Orieans  v. 
United  States,  10  Pet  062,  0  Ia  Ed.  678.  or 
in  I,)ewis  V.  San  Antonio,  7  Tex.  317,  and  San 
Antonio  V.  Lewis,  Ifi  Tex.  888.  wUch  qiwte 
from  the  dedaion  of  New  Orleans  v.  United 
States  with  approval,  and  no  further  right  in 
the  municipalities  or  th^  Inhabitants  to 
"ejidos"  or  town  commons  under  Spanish 
grants,  as  It  existed  under  the  Spantaih  sover- 
eignty, can  be  grounded  on  tiie  doctrine  an- 
nounced In  thrae  cases.  It  may  be  observed 
that  the  later  decisions  of  the  United  States 
Supreme  Court  in  United  States  v.  Santa  V6, 
105  U.  S.  67S.  17  Sup.  Gt  472,  41  L.  Bd.  874, 
and  United  States  v.  Sandoval,  167  U.  8. 
278, 17  Sup.  Ot  868,  42  L.  Ed.  168,  announce 
a  dlffermt  rule  aa  deduced  ftom  the  Spanish 
law  upon  this  question  as  related  to  ontiy- 
ing  lands,  sndi  aa  would  seem  to  necessarily 
in<dude  town  commons  for  pasturage,  to 
which  it  might  be  considered  a  town  was 
entitled  under  Its  giant,  from  that  declared 
in  New  Orleans  v.  United  States.  In  these 
cases  it  is  said  that  under  the  Spanish  law 
tiie  power  of  the  crown  to  dlapose  of  each 
lands  was  unlimited  so  long  as  they  ware  not 
affected  by  individual  rights ;  a  atatement 
from  the  oplclona  bdng  to  the  effect  that 
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-the  QnqoeattODed  power  (was)  lodged  In  the 
king  of  Spain  to  exercise  unlimited  author- 
ity over  the  lands  assigned  to  a  town  and 
ondisposed  of  and  not  the  snbject  of  private 
grant"  The  effect  of  these  dedsloos  Is  a 
plain  denial  of  the  proposition  that  under 
Spanish  grants  there  Is  In  snch  towns  or 
tbcdr  Inhabitants  snch  diaracter  of  title  to 
snch  lands  as,  In  the  absence  of  confirmation 
bj  Its  political  authority,  may  be  snccessfnlly 
asserted  against  the  succeeding  sovereignty. 
The  legislation  by  Congress  and  ot  this 
states  in  various  Instances  expressly  confirm- 
ing to  such  towns  their  ancient  commons  un< 
der  these  grants,  in  addition  to  this  anthor- 
Ity,  indicates  this  conception  of  the  nature 
of  their  title  and  that  tiieir  possession  of  any 
other  than  snch  right  as  was  at  beet  imper- 
fect has  never  beoi  recognised  either  by  the 
United  States  or  Texaa  We  are  advised  of 
no  holding  In  this  state  to  the  contrary.  In 
Lewis  V.  San  Antonio  it  will  be  noted  that 
by  an  act  of  the  Congress  of  the  r^blic  the 
dty  of  San  Antonio  had  been  expresaly  con- 
firmed In  its  commons  held  under  the  orlgi- 
nal  grant,  an  act  of  the  political  authority 
which  undeniably  foreclosed  auy  contention 
Oiat  thereafter  tta^  could  constitute  any  part 
of  the  public  domain  of  the  state.  There  la 
nothing  in  the  opinion  of  Judge  Lipscomb  In 
that  case  which  supports  the  view  that  In 
the  absence  of  confirmation  the  city  or  Its 
inhabitants  would  have  had  an  absolute  ti- 
tle to  the  lands  as  against  the  state. 

Under  any  view  the  control  and  regulation 
of  the  use  of  such  lands  was  in  the  govern- 
ment; and  it  is  clear,  we  think,  that  upon 
the  abandonment  of  their  public  use  they  re- 
verted to  the  sovereign.  We  have  in  this 
ease  a  distinct  finding  of  the  Court  of  Civil 
Appeals,  supported  by  the  proof,,  to  the  effect 
that,  upon  petition  of  Its  inhabitants,  the  lo- 
cation or  situs  of  the  original  town  of  Rey- 
nosa  was  abandoned,  the  town  removed  and 
established  by  the  government  at  a  different 
place.  This  necessarily  terminated  the  pub- 
lic use  of  the  lands  and  relieved  them  of 
thrfr  former  character.  The  fact  that  a  few 
of  the  inhabitants  clung  to  the  old  site  and 
remained  behind  could  not  have  the  effect  to 
preserve  the  public  use  for  their  benefit. 

[S]  The  claim  of  the  defendants,  therefore, 
must  necessarily  rest  upon  such  title  as  was 
acquired  under  the  sale  of  November  9, 1836, 
authorized  by  the  governor  of  Tamaullpaa. 
Upon  this  feature  of  the  case  we  do  not  deem 
it  necessary  to  reopen  the  question  urged  by 
the  able  counsel  for  the  state  as  to  whether 
property  rights  within  the  territory,  over 
which  the  sovereignty  of  Texas  was  extend- 
ed, were  within  the  protection  of  the  treaty 
of  Guadalupe  Hidalgo.  That,  In  relation  to 
such  rights,  that  treaty  has  the  force  of  law 
In  Texas  has  been  repeatedly  affirmed  by  this 
court  State  v.  Sals,  47  Tex.  307;  Clark  t. 
Hras,  67  Tex.  141,  2  S.  W.  356;  Haynes  v. 
State,  100  Tex.  426,  100  S.  W.  912. 

{!]  W«  forthermQre  regard  It  aa  establish- 


ed In  this  state,  under  these  dedalons  and 
others  and  In  the  light  of  the  state's  legisla- 
tion, that  a  title  to  lands  within  the  original 
Mexican  state  of  TamauUpas  and  the  present 
boundaries  of  Texas  that  was  good  as  against 
the  Mexican  government  on  December  1^ 
1836,  the  date  of  the  act  of  the  Congress  of 
the  republic  defining  the  boundaries  of  Texas 
so  as  to  Include  that  territory,  is  within  the 
protection  of  the  treaty  and  entitled  to  rec- 
ognition in  the  courts.  The  rights  of  the  de- 
fradants  should  be  determined,  therefore,  by 
the  character  of  the  title  under  which  they 
claim  as  it  existed  on  December  10, 1836. 

[7]  A  thorough  consideration  of  this  Ques- 
tion in  the  case  has  convinced  us  that,  in  a 
court  of  law  and  right  whose  duty  It  la  to 
admlnlstK  the  justice  of  the  law,  no  sound 
reason  can  be  ui^ed  wliy  a  title  shown  to 
have  been  matured  by  acts  of  the  sovereign 
government  and  conduct  of  parties  in  reli- 
ance upon  such  acts  to  the  extent  this  title 
was  on  December  19,  1836,  should  not  be 
protected  and  upheld.  The  application  of  the 
alcalde  that  the  land  be  sold  was  made  to 
the  governor  on  August  SI,  1886.  This  aioiU- 
cation  was  referred  him  to  the  depart- 
mental Junta  fbr  their  approval,  the  status  of 
the  stats  bdn^  thai  that  of  a  departm^  of 
the  general  government,  and  that  body  recom- 
mended the  sale.  Upon  this  xeoommendatSoD 
It  may  be  assumed  the  govemor  ordered  the 
sale  on  October  6. 1886.  It  was  conducted  in 
the  manner  ordered,  and  completed  aa  No- 
vember 9,  1836.  Tba  anhjectmatter  of  tte 
sale  was  a  body  of  land  bavliic  a  distinct 
identity  under  the  law  and  In  fact,  wltli  a 
survey  only  neeeasary  to  define  its  exact 
boundaries.  The  purduMe  was  made  by  those 
under  whom  the  defendants  <dalm,  acting 
through  OardeoaSf  who  bid  In  tbe  land.  Tbe 
purdiase  money  was  paid  on  NoTember  9, 
1836k  and  on  November  10»  1886,  the  alcalde 
making  the  sale  ordwed  that  a  deed  of  con- 
veyance be  made  to  the  purdiasera.  Bvery- 
thlng  neceoaiy  to  make  up  and  complete 
the  right  of  tlie  partHaaen  to  reeelve  the  ab- 
solute legal  title  was  done  botti  by  them  and 
the  COTemment  through  Its  offldals  prior  to 
December  li^  1836,  and  upon  that  date  noth- 
ing was  left  undone  hj  tUhet  that  oould  con* 
stitote  tbe  sabatanee  of  the  right 

On  December  iSk,  1886,  the  purchasers  un- 
der this  sale  stood  Invested  with  a  clear  right 
to  receive  from  tbe  sovereign  gOT^nment  the 
legal  title  to  the  land,  not  as  a  matter  of 
grace,  but  of  right,  unless  It  be  denied  that 
Individuals  In  the  purchase  of  public  domain 
from  a  government  In  the  manner  both  au- 
thorized and  pursued  by  it  In  the  transac- 
tion can  acquire  any  rights  against  it  until  Its 
conveyance  of  tbe  title,  a  proposition  to  which 
no  court  would  give  tolerance,  much  less  Its 
sanction.  Unless  Importance  be  atta<Aed  to 
the  fact  that  no  survey  of  tbe  land  bad  been 
made  prior  to  Dec«nber  18, 1836,  what  possi- 
ble element  was  wanting  to  perfect  tbe  rlg2U 
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of  the  purchasers  under  this  sale  to  receive 
the  full  legal  title?  As  has  been  said,  the 
land  had  its  distinct  Identity  as  four  leagues, 
and  Ita  general  extent  was  known  and  recog- 
nized, and  It  was  capable  of  having  its  exact 
boundaries  defined,  as  was  thereafter  done. 
The  direction  for  a  surrey  in  the  order  of  the 
alcalde  of  November  10,  1836,  wherein  the 
conveyance  was  ordered  to  be  made,  plainly 
deals  with  the  survey  only  as  an  Incident  of 
the  sale  rather  than  as  in  any  manner  affect- 
ing the  right  of  the  purchasers  to  the  land, 
or  to  receive  the  deed  of  conveyance.  The 
same  is  true  in  respect  to  his  direction  that 
the  names  of  the  purchasers  be  furnished. 
In  Fremont  v.  United  States,  17  How.  642,  IS 
h.  Ed.  241,  where  a  grant  of  a  Mexican  gov- 
ernor of  California  was  simply  of  ten  square 
leagues  of  land  within  a  certain  district,  the 
same  objection  was  urged  that  the  grantee 
acquired  no  vested  Interest  until  the  land 
was  surveyed  and  the  part  to  be  granted 
severed  by  lines  or  known  boundaries  from 
the  public  domain;  but  it  was  held  that,  as 
between  the  grantee  and  the  government,  he 
had  a  vested  Interest  in  the  quantity  of  land 
mentioned  lu  the  grant,  and  that  the  right  to 
90  much  land,  to  be  afterwards  laid  off  by 
official  authority  In  the  territory  described, 
passed  from  the  government  to  him  under  the 
instrument  The  description  in  this  order  is 
more  definite  than  the  description  in  that 
grant  The  order  directs  the  conveyance  of 
"tbe  four  leagues  which  served  as  'ejidos'  to 
Old  Reynosa,"  identifying  the  land  by  loca- 
tion as  well  as  defining  its  quantity.  If  a 
grant  in  such  terms  would  have  passed  a 
rested  interest  in  the  land,  as  against  the 
government  notwithstanding  th^re  had  been 
no  survey,  the  right  of  these  purchasers  to 
receive  the  legal  title  from  the  government 
was  not  affected  by  the  mere  lack  of  a  surve^y. 
In  other  words,  the  survey  was  not  a  condi- 
tion precedent  to  the  maturing  of  their  right 
to  the  land.  It  was  something  to  be  done 
before  the  legal  title  passed,  bpt  it  was  not  a 
condition  to  be  performed  befon  the  vesting 
of  the  rU^ht  to  receive  the  legal  title.  Such 
right  was  matured  by  Uie  purdiase  and  the 
payment  of  the  parchaie  mon^.  That  In 
vlrtoe  of  8udi  acta  these  panAasers  were,  ca 
November  10,  1836,  entitled  to  rec^ve  a  deed- 
of  conveyance  is  evidoiced  and  conflrtned  by 
the  alcidds's  order  of  that  date  that  tlie  deed 
b9  mad&  ?:iiere  Is  nothtaig  in  the  ordm  indi- 
eattaig  UDytUng'  less  tlian  a  plain  reo^nltlon 
of  their  right  to.receive  tlie  legal  titles  or,  in 
^pect  to  the  Burver  and  tiie  listing  of  the 
names  of  the  pnrcbaaera,  aayfUng  moze  than 
a  provlaion  fbr  the  esecution  of  a  iwopw  and 
BQfiteient  deed  for  the  ocaLveyaiuse  of  anoh 
title. 

Following  these  acts  in  telattoa  to  this 
sale,  as  ha*  b^  prevloudy  stated,  on  Jn^ 
24,  1837,  Uie  alcalde  ordered  the  land  sur- 
veyed before  the  Issuance  of  the  title.  What- 
ever riconstrnction  he  placed  upon  tUa  tader. 


it  could  have  no  bearing  In  the  case,  edncci 
prior  to  that  time,  the  republic  had  asserted 
its  Boverdgnty  over  the  territory  by  the  act 
of  Congress  of  December  19,  1836.  One  of 
the  contentions  of  the  state  is  that  the  sover'- 
eignty  of  Texas  over  this  territory  attached 
at  even  an  earlier  date.  To  affirm  the  sover- 
eignty of  Texas  over  this  territory  oo  July 
24,  1887,  is,  of  course,  to  deny  any  effect  to 
the  order  of  that  date  of  a  Mexican  official 
in  relation  to  land  within  it  as  the  order 
could  be  of  no  force  in  respect  to  the  title  to 
land  then  under  the  sovereignty  of  Texas. 
However,  the  survey  was  made,  the  fees  of 
the  surveyor  were  paid  on  Septemb^  23, 
1841,  and  a  tesUmonio  of  title  was  Issued  to 
the  pnrchasers  on  September  24, 1841,  durii^ 
which  time  the  territory  was  in  the  actual 
possession  of  the  Mexican  government  and 
under  the  administration  of  its  political  au- 
thority; the  soverdgnty  of  Texas  over  it  nut 
being  accomplished  in  fact  until  the  year 
1846.  There  is  presented,  in  other  words, 
a  case  where  prior  to  the  assertion  by  Texas 
of  Its  sovereignty,  there  was  such  perfection 
of  the  right  as  entitled  those  under  whom  the 
defendants  claim  to  the  legal  title  to  the 
land,  and  where,  prior  to  the  accomplishment 
of  its  sovereignty  In  foct  the  legal  title  was 
actually  acquired. 

It  may  be  well  doubted  whether  this  title, 
as  It  stood  on  December  19,  1836,  should  be 
regarded  as  Imperfect  even  under  a  rigorous 
application  of  the  rule  that  such  titles  are 
without  standing  In  the  courts  of  the  suc- 
ceeding sovereignty  and  must  depend  upon 
Its  political  authority  for  recognition.  It  is 
clearly  such  a  title  as  the  Mexican  govern- 
ment was  in  right  bound  to  recognize,  and 
as  ought  to  have  secured  the  full  legal  title 
at  its  bands  but  for  the  interruption  of  its 
sovereignty  as  the  result  of  the  act  of  the 
Texas  Congress  of  December  19,  1836,  and 
such  as  did  in  fact  secure  the  full  legal  title 
from  its  accredited  authorities  before  its 
sovereignty  was  actoaUy  supplanted;,  and 
unless  it  be  true  Out  under  the  .rule  rtf  erre4 
to  any  title,  .however  perfect  in  right  aiEd^ 
good  in  oonsqienoe,  is  Imperfect  and  not  en- 
titled to  Judicial  cognlsaiice  unless  It  be  a 
full  legal  tUle,. which,  vfay  be  qaestioned,  wtf 
think  a  court  would  be  slow  in  the  use'.of  It^ 
power  to  destroy  a  tittle  .of  thia  diaractv. 
under  the  aoiqposed  sanction  of  socb  rule  of 
decision.  But  it  in  the  strictest  sense,  It  be' 
trsated  as  an  Imperfect  and  nncmflrmed  titl^- 
is  not  the  anastion  presented  here  nnder  such 
conditiMis  as  1^  within  the  pioidietic  vision 
of  Chief  Jnstloe  ^mphiU,  -when,  in  1  ITez., 
discossinc  the  rale  tor  which  the  state  con-, 
tends,  he  said:  "It  ls  not  necessary,  in  -this 
case,  to  express  any  opinion  as  to  the  eqalties 
whteh  may  arise  from  long  possession  under 
incomiAete  tttles,  or  where  the  bonndaries 
aye  svffldently  defined  by  deacriptioit  or  snr- 
vey,  etc.,  and  how  far,  and  nnder  and  against 
what  claims  it  might  be  in  the  l?oww,  of  the 
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courts.  «£  Jnstice  to  afford  any  inrotectlon, 
where  action  haa  not  been  taken  by  the  pu- 
lidcal  authority.  Such  qoestlous  can  be  de- 
termined wb^  diatinctly  preaented  for  re- 
view and  decision."  Trimble  t.  Smlthers' 
Adm'r,  1  Tex.  809. 

The  court  waa  confronted  with  the  quea- 
tloa  In  Haynea  t.  State,  100  Tex.  426,  100  S. 
W.  912,  and  determined  It  aa  we  think  it 
ougbt  to  be  determined  here.  There  citizens 
of  this  same  Mexican  state  had,  prior  to  De- 
cember 19,  1836,  done  all  that  was  necessary 
to  acquire  the  right  to  have  the  legal  title 
issued  to  them,  but  It  had  not  been  issued 
at  that  date,  as  is  here  the  case.  The  legal 
title  was  issued  in  1848,  when  Tamanlipaa 
bad  lost  actual  sovereignty  over  the  lands, 
whereas  here  it  was  Issued  while  the  actual 
jnrlsdiction  of  TamauUpas  endured.  The 
same  elematt  of  long  possesslou  under  the 
claim  of  right  was  presented.  In  the  suit 
tjr  the  state  for  the  bud  It  was  held:  "If, 
tberefore,  the  evidence  Introduced  upon  the 
trial  shows  that  Antonio  Zapata  was,  on  the 
19th  day  of  December,  1836.  entitled  to  have 
8  grant  Issued,  the  state  ought  not  to  recover 
the  land  in  controversy,  because  such  title 
would  be  protected  by  the  treaty  of  Guada- 
lupe Hidalgo.  It  Is  true  that  the  Attorney 
General  insists  that  the  facts  do  not  estab- 
lish such  a  title  as  would  be  embraced  in 
the  terms  and  protection  of  that  treaty,  but 
we  are  of  opinion  that  the  position  Is  not 
well  taken.  ♦  •  •  The  facts  *of  thia  case 
established  that  Zapata,  under  whom  the 
plain dff  In  error  claims,  had,  on  the  10th  day 
of  December,  1836,  done  all  that  the  law  re- 
qnlred  of  him,  and  was  entitled  under  the 
lavs  of  Tamanlipaa  to  receive  from  the 
Rovemor  of  Qiat  state  a  grant  for  the  five 
leagues  at  land.  It  follows  ftrom  this  con- 
elusion  that  we  must  reverse  the  judgments 
of  the  district  court  and  of  the  Oonrt  of  Civil 
Appeals." 

Th«e  is  DO  mbatantlal  dUTerence  between 
the  two  caae&  1^  tlOe  there  coniddered, 
resthig  upon  a  ri^t  acquired  before  the 
date  of  the  aasertkm  of  Texas  sovereignty 
over  Uie  territory,  had  reo^ved  no  cunnrma- 
tkm  team  the  political  authority  of  the  state, 
aod,  under  sodi  application  as  the  state  here 
contends  sfaoold  be  made  of  the  doctrine  we 
have  above  reftored  to,  could  have  had  no 
better  «f  "^<T«g  In  the  courts  than  the  title 
Invtdved  In  this  case.  ^Ehla  la  in  one  reapect 
the  stronger  titles  u  her^  the  payment  of  the 
purchase  money  for  the  land  was  clearly  es- 
tablished, whereas  in  that  caqe  snch  pajrment 
was  not  dwwn  bnt  it  wa^  held  should  be 
preemned.  Hut  title  was  less  than  a  full 
title  oa  Deconber  19,  1836.  as  Is  true 
in  redact  to  this  title  on  that  dat^  though 
resttaig,  aa  does  this .  title,  upon  a  i>erfected 
ri^t  to  the  1^^  title.  Upon  the  same  con- 
Blderatlona  that  are  preaent  in  this  case,  the 
conslderatloQa  of  good  conscience,  right  and 


Bhnple  Justice,  and  a  faltbfol  obsorrance  of 
the  *  obligations  proceeding  from  a  solemn 
tifeaty,  this  court  held  plainly  and  directly 
that  such  a  title  ehould  not  be  destroyed  by 
the  courts  but  should  be  given  effect  ,Tbe 
ruling  there  announced  cauiu>t  be  regarded 
as  other  than  anuduslve  of  the  vital  ques- 
tion In  this  case. 

We  have  given  the  case  the  careful  consid- 
eration that  we  have  felt  It  deserved.  We 
are  couvluced  that  the  Judgment  of  the  Court 
of  Civil  Appeals  ahould  be  affirmed  ;  and  it 
la  so  ordered. 

Affirmed. 


HAWKIMS,  J., 
decision. 


did  not  participate  In  this 


GLASS  et  aL  v.  POOL  et  aL  (No.  2617.) 
(Supreme  Coart  of  Texas.   Feb.  18,  1914.) 

1.  OONSTITtTTIOMAL  LaW  (|  48*)— StATOIXS— 
CONBTBUOnOIf  FA.V0BINO  VALIDrTT. 

If  8  Statute  is  not  manifestly  In  conflict 
with  some  DrorlBlon  of  the  Constitution,  it  must 
be  snstainea  by  the  courts. 

[Ed.  NotBk — For  other  cases,  see  Oonstttntlan- 
alLaw,  Gent.  Dig.  1  46 ;  Dec  Dig.  |  48.*] 

2.  CoNSTrnmoHAi.  Law  ({  48*)— Oonstbuo- 
noN  IN  FAvoa  OF  CoNaiiTDTioNAi.irr. 

In  testiog  the  constitutionality  of  a  stat- 
ute, the  language  must  receive  such  construc- 
tion as  will  conform  it  to  any  constitutioual 
limitation  or  requir^ent.  If  It  be  susceptibto 
of  such  interpretation. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  46 ;  Dec  Dig.  S  48.*] 

3.  COHBTITUTIONAX.   LAW    (|  70*)— JUDICIAL 

Poweb^Vauditt  of  Stattjtbs. 

Statutes  cannot  be  declared  invalid  on  the 
ground  that  they  are  unwise,  unjust^  unreason- 
able, immoral,  or  becaose  oi^tosed  to  public  pol- 
icy or  the  spirit  of  the  Constitution,  and  hence, 
aB  ActB  akd  Leg.  c  3S,  |  7,  creating  the  Clifton 
indei)eDdent  school  district  does  not  coufllct 
with  any  specific  provisimi  of  thi  CmistitntioB, 
it  is  Dot  invalid,  tnou^  its  passage  was  procur- 
ed by  fraud,  and  it  Is  unfair. 

[Ed.  Note.— For  other  caM  ACQ  Gonstttutlon- 
Al  Law,  Cent  Dig.  f f  129-1^  187 ;  Dee.  Dig.  | 
7a*] 

4.  SxATimS  (I  96*)— PUBZJO  Schooz>-8tat- 
UTB. 

Acts  33d  Leg.  &  80,  I  7.  creattM  the  Clif- 
ton independent  school  district,  ana  providing 
for  the  management  of  the  affairs  of  the  district 
by  trnstees,  is  not  in  violation  of  Const  art  3, 
ft  56,  prohibitiDg  local  or  special  laws  creating 
ofiices  in  school  dlstricti;  school  trustess  being 
provided  tor  by  general  statutes. 

[Ed.  Note.— X\)r  other  cases,  see  Statutes. 
Cent  Dig.  i  107;  Dec  Dig.  |  06.*] 

5.  ScHooiA  AND  School  Distbiots  (|  99*)— 

PUBUO  9CB00L8— POWEBS  OW  DlSIBIOTi^ 
PUBCHASB  OF  SiTES. 

Under  the  constitutional  provision  anthor- 
Izing  an  additional  tax  within  the  school  dis 
tricta  for  the  erection  and  eqaipment  of  build- 
ings, Rev.  at.  1911,  art  2857,  authorising  the 
purchase  of  sites  and  the  issuance  of  bonds  for 
that  purpose,  is  valid ;  the  right  to  build  school- 
houaes  carrying  with  It  the  authority  to  pur 
chase  sites. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  U  233,  234;  Dec 
Dig.  I  99.*]  *  •  — ^ 
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Cortlfled  QnestUHM  from  Court  of  Civil  Ap- 
peals of  Seoood  Siq^rmw  Judicial  Dlstiiet. 

Siilt  lUa  H.  Po«l  and  otiiera  a^aiiut  J. 
T.  OlasB  and  otbera.  From  a  Judgment  for 
plalntifb,  defendants  ai^ealed  to  tbe  Ooort 
of  GlTil  Appeals,  whlcb  oertlfied  qnestkms  to 
the  Supreme  Court   QnestioDS  answered. 

S.  F.  Sadler,  of  Gatesvlll^  and  James  M. 
BobertsoD,  of  Meridian,  for  appellants.  H. 
3.  Curetoa  and  B.  J.  Word,  both  of  Meridian, 
find  W.  F.  Ramsey  and  Q.  U  Bla<&,  botti  of 
Austin,  for  appellees. 

BBOWN.aj.  We  cop7  tHe  8tat«nent  sub- 
mitted bj  flw  Court  of  Civil  Appeals  to  this 
court: 

"Tom  H.  Pool  and  tbe  otiier  appellees  In 
QOb  case  filed  their  petition  before  the  Bon. 
O.  li,  Lockett.  judge  of  tbe  Eighteenth  Judi- 
cial district,  comiHalnlng  of  JF.  T.  Glass  and 
the  other  apiiellants,  seeking  to  prevent  by 
tbe  aid  of  a  writ  of  injunction  tbe  issuance 
and  sale  of  certain  bonds  by  the  GUf  ton  In- 
d^>endent  school  district,  and.  from  a  Judg- 
ment granting  such  relief  tbe  defendants 
have  appealed. 

"Briefly  stated,  tbe  complainants'  petition 
alleges  that  tbe  defendants  Glass,  Olements, 
Nelson,  Olsoi,  Butler,  and  Barks  are  tbe  act- 
ing trustees  of  tbe  CUfton  Independent  school 
district ;  the  defendant  Thomas  is  tax  asses- 
sor of  Bosque  conn^;  the  defendant  Moor- 
land tax  collector  of  BosQue  county ;  defend- 
ant Looney  Is  Attorney  General  and  tbe  de- 
fendant W.  P.  Lane  comptroller  of  tbe  state 
of  Texas,  respectively ;  that  during  tbe  r^- 
ular  session  of  the  Thirty-Third  Legislature 
of  Texas  a  special  or  local  law  was  passed 
without  the  constitutional  notice  1%  advance 
creating  the  Clifton  Independent  s^ool  dis- 
trict in  Bosque  county,  Tex.,  with  field  notes 
as  set  fortb  In  that  act;  that  tbe  complaln- 
antB  are  owners  of  real  estate  subject  to 
taxation  situated  within  the  boundaries  of 
said  proposed  school  district ;  that,  W  gross 
disregard  of  plaintiffs'  rights  and  of  tbe 
rights  of  other  citizens  of  Bosque  county, 
Tex.,  similarly  situated,  tbe  Legislature  in 
creating  said  district  formed  a  district  In  an 
Irregular,  oblong  shape  of  an  average  wldtb 
of  1  to  IH  miles,  extending  north  of  the  town 
of  Clifton,  which  is  situated  within  such  dis- 
trict, for  a  distance  of  approximately  4  miles 
and  south  approximately  6  miles;  that  the 
lines  of  tbe  district  are  so  run  as  to  follow 
approximately  the  contour  of  the  rich  valley 
of  the  Bosque  river,  including  therein  the 
valuable  farming  lands  of  the  complainants 
and  others,  and  carefully  excluding  there- 
from the  rough  cheaper  uplands  upon  wMcfa 
tbe  plaintiffs  reside,  thereby  excluding  them 
from  tbe  benefits  of  the  CUfton  public  free 
school  and  of  the  taxes  to  be  raised  by  assess- 
ment on  their  property.  Hie  complainants  al- 
lege, further,  that  many  of  those  whose  resl- 
dentee  are  situated  within  the  district  are  at 
a  dlataocf*  so  rmote  from  tbe  Clifton,  public. 


school  mdldlnff  that  It  is  Impooslbla  tar  tbem 
to  patronize  On  same,  and  that,  by  reason 
of  tbe  narrow  and  Irregolar  diape  tit  nld  dia- 
trlct,  many  otbec  resident  -citlMfiS  ot  Bosque 
county  who  are  Just  outside  the  territorial 
limits  are  yet  ao  near  to  tbe  OUftcm  acliool 
and  BO  Inconveniently  and  remotely  situated 
from  other  school  dlstiletB  and  sc1ux>Ib  as 
that  it  vrlU  be  necessary  for  than  to  transfer 
annually  to  tbe  Olifton  indq^oident  scbool 
district,  In  which  event  such  parents  transfer- 
ring their  children  wlU  lose  the  benefits  of 
such  special  taxes  as  may  be  levied  upon 
their  fium  lands  ln<dnded  in  tbe  distxlct. 
They  farther  aUege  that,  by  reason  of  the 
fact  that  the  most  valuable  portkms  at  tbelr 
lands  have  been  indnded  In  the  CUfton  to- 
dependoit  school  district,  that  it  will  be  im- 
possible for  them  to  raise  by  tazatim  any 
reasonable  sum  tor  tbe  "'■*"*f"f*"^  of 
schools  in  any  other  Independent  or  ocannion 
school  district  which  Is  In  eztatatce  or  may 
be  created  to  Indnde  tluAr  reatdenceB.  In 
short,  upon  this  point  tbe  substance  of  the 
complaint  la  that  a  few  dtlsens  residing 
within  the  corporato  Ilmita  ot  Clifton,  con- 
spiring to  lay  out  a  district  sol^  for  tlie 
benefit  of  tbe  scbool  children  in  Qie  town  of 
CUfton,  and  in  high-handed  and  negligent  dis- 
regard of  any  rights  that  schfAastlc  popula- 
tions wlthhi  the  local  district  had,  willfully, 
and  folsely,  and  knowingly  r^resented  to  the 
Legislature,  and  willfully,  fa^ely,  and  know- 
ingly represented  to  the  Gov^nor,  that  ttie 
great  majority  of  the  people  affected  by  said 
district  were  favorable  to  the  same,  and  in 
so  doing  they  caused  the  L^lalatnre  to  per- 
petrate a  legislative  fraud,  and  have  caused 
the  same  to  attempt  to  create  a  district  in 
violation  of  the  rights  of  the  school  children 
of  tbe  fanners  whose  lands  are  taken  into 
the  district  and  attached  to  the  town  of  Clif- 
ton for  the  selfish  purpose  of  building  up  a 
school  for  the  children  of  CUfton  only.'  The 
special  act  creating  the  Clifton  Independent 
school  district  Is  pleaded  in  bsc  verba  as  it 
appears  in  the  Local  and  Special  Laws  of 
Texas,  Begular  Session,  Thirty-Third  Legis- 
lature, p.  107. 

"The  complainante  allege  that  the  defend- 
ants named  as  trustees  are  making  an  ef- 
fort to  issue  coupon  bonds  of  said  district 
in  the  sum  of  $25,000,  payable  40  years  after 
date,  with  5  per  cent  interest,  for  the  pur- 
pose of  purchasing,  a  site  and  erecting  a 
school  buUdlng  In  the  town  of  CUfton ;  tbat 
an  election  for  such  purpose  has  been  licid 
and  the  result  declared  favorable ;  and  tliat, 
unless  a  writ  of  Injunction  is  issued  lestraln- 
ing  them  and  the  Attorney  (General  and  the 
state  comptroller,  such  bonds  will  be  approv- 
ed and  registered  and  sold,  and  a  Uen  thereby 
created  for  the  full  period  of  40  years 
against  complainants*  land.  The  complain- 
ants attack  the  validity  of  the  act  of  tbe  I^g- 
Islatnre  creating  the  Clifton  independent 
school  district  upon  the  ground  that  Gie  same 
vlolatoa.  the  f  olUoring  provisions  <tf  the  state 
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Constltiitioii,  to  wit:  Section  1  of  arti<de  7, 
Bection  06  of  article  3,  section  3  of  article  7. 
as  well,  also,  as  those  provisions  of  tbe  feder- 
al ana  state  Gonstttattoos  against  OepriTing 
any  dtUen  of  property,  privileges,  or  im- 
iQQnitleB  except  by  due  coarse  of  law  of  tbe 
land.  Const  U.  S.  amend,  art  5;  State 
Const  {  10.  art  1.  The  complainants,  allege 
Uiat  in  the  event  the  said  special  act  creat- 
ing tbe  CUfton  independent  school  district  is 
not  invalid,  yet  the  attempt  of  the  defendant 
trustees  to  issue*  bonda  and  thus  create  a 
lien  upon  con^plain&nts*  property  for  the  pur- 
pose for  whlcii  such  bonds  are  proposed  to 
be  issued,  to  wit,  the  purchase  of  a  site  for  a 
public  school  building  In  said  town  of  Clifton, 
Is  without  authority  id  law  and  void,  and 
they  therefore  are  entitled  to  the  relief 
songht  l^r  a  fuller  statement  of  the  issues 
and  of  the  facts  bearing  upon  them,  your 
honors  are  referred  to  the  pleadings  and  the 
agreed  statemoit  of  the  fitcts  contained  in 
the  transolpt  which  will  accompany  this 
oerttflcate. 

"Tbe  case  was  tried  before  tba  honorable 
district  court  npon  appellants'  demurrers  and 
motion  to  dissolve  apmi  an  agreed  statement 
of  tbe  facta,  and,  as  already  stated.  Judgment 
was  entered  perpetually  enjoining  the  deCend- 
ints  from  proceeding  further  in  their  efforts 
to  ivocure  and  cause  said  bond  issue.  The 
agreed  facts  found  in  the  record  abundantly 
support  the  allegations  of  complainants'  pe- 
tition. Tbe  case  is  regularly  before  this  court 
on  appeal,  and,  in  view  of  this  importance  of 
the  questions  Involved  affecting,  as  they  do. 
not  milT  the  validity  of  the  Clifton  independ- 
ent scbool  district,  bat  pn^bly  many  others 
as  well,  we  de«D  it  proper  to  certify  to  yonr 
honors  the  following  quotlons: 

"First  Is  the  spedal  act  of  the  Thirty- 
Third  Legislature  creating  the  Clifton  inde- 
pendent schoid  dlatrict  (Local  and  Special 
Laws  of  Texas,  Thirt7>Third  li^slature,  p. 
107)  invalid  under  the  facts  alleged  and 
proved  in  this  case?  And, 

"Second.  If  not,  did  tbe  trial  oonrt  err  In 
perpetually  enjoining  the  appellanto  from  tbe 
Issuance  of  the  proposed  bonds  of  the  Clifton 
Independent  'school  district  for  the  purposes 
named?" 

[1]  We  answer  that  the  act  referred  to  in 
tbe  first  qoeaflon  was  and  is  valid.  And  we 
further  answer  Uie  tilal  court  erred  in  grant- 
ing and  in  perpetuating  the  Injanctlon,  there- 
by preventing  tbe  officers  of  the  Clifton 
adiool  district  from  Issnlng  the  bonds  of  the 
(Ustrlct,  as  antborleed  1^  tbe  votes  of  qoal* 
Ified  voters  of  that  district 

We  wUl  discuss  the  two  questions  together, 
tR  both  depend  upon  the  validity  of  tibe  stat- 
ute Incorporating  tbe  district  wUdi  anthor^ 
Ized  the  bond  issue. 

[2]  If  the  statute  is  not  manifestly  in  con- 
flict with  some  provision  of  the  Constitution, 
then  we  must  sustain  and  construe  it  as  we 
Itaid  it  expressed.  In  testing  tiie  constitution- 
ality of  the  atatiUe  in  questton,  the  language 
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must  receive  m(Ai  cMurtractton  as  will  con- 
form it  to  any  constUntlonal  limitation  or 
requirement  if  it  be  susceptible  of  such  in- 
t^retatlon,  and  the  law  here  brought  into 
question  must  be  sustained,  unless  it  be  clear- 
ly to  conflict  with  some  provision  of  tbe  Oon- 
stitntlon. 

In  the  form  of  counter  propositions  coooBd 
for  appellee  present  these  grounds  of  invalid- 
ity of  tbe  law  creating  the  Clifton  Ind^oid- 
ent  school  district:  (1)  The  form  of.  the  dis- 
trict which  excludes  appellees  from  its  bma- 
fits.  (2)  That  the  act  does  not  provide  an 
etAdemt  system  of  free  schools,  and  is  void. 
(3)  The  Legislature  has  no  power  to  create 
a  school  district  In  Buch  form  as  to  destroy 
adjacent  districts,  etc.  Many  decisions  of 
other  stotes  are  cited;  but  none  of  them  is 
more  pertinent  than  the  case  of  Junction  Cl^ 
School  Incorporatt<Hi  v.  Trustees  of  School 
District  Mo.  6,  81  Tex.  148,  16  S.  W.  742. 
That  district  was  created  by  the  oountT 
court,  which  bad  no  autborl^  exc^t  what 
tbe  law  granted ;  but  In  the  present  case  the 
Legislature  had  all  power  not  denied  to  it 
by  tbe  Gonstltation.  Tba  case  of  Parks  v. 
West,  102  Tex.  11,  m  S.  W.  726>  to  not  in 
point,  tor  there  Uie  Leglslatnre  formed  a  dis* 
trlct  ^bracing  terAtory  to  more  tlian  cme 
county,  which  this  oonrt  held  to  be  forbidden 
by  the  Oonstltntloai  )Nelthtf  of  the  cases 
cited  are  to  ctmflict  with  tbe  validity  (tf  the 
act  tovolved  to  this  proceeding. 

[S]  Before  discussing  the  provisions  of  the 
act  creatli^  the  district  which  are  assailed 
as  rmdering  the  act  void,  we  will  consider 
tbe  diarge  of  un&lmess  to  platoHfb  aad 
othors  to  t^  creation  of  the  ^strict  Tbe 
following  statement  of  tbe  law  answers  the 
platotifl's  atta<^  fully,  and  needs  no  argu- 
maxt  to  show  Ito  oonclusiveness:  "Statntes 
cannot  be  declared  invalid  on  tbe  ground 
that  tb^  are  unwise,  unjust  unreasonable 
or  immoral,  or  because  opposed  to  public  pol- 
icy, or  the  spirit  of  Oie  Ckmstltution.  Dnless 
a  statote  violates  some  extwess  provision  of 
tbe  Constitution,  It  must  be  held  to  be  nlld.** 
1  Lewis'  Sutherland,  Statotory  Gonstmctton, 
fi  85. 

The  law  to  this  respect  has  not  been  shown 
to  be  In  conflict  with  tbe  Oonstitotion  to  any 
particular;  therefore  no  court  In  this  state 
has  power  to  right  that  wrong,  if  it  be  such. 
This  conclusion  embraces  all  of  tbe  objec> 
tions  whldi  relate  to  tbe  nntotoess,  injus> 
tlce,  and  wrong  to  the  complatoante,  whether 
they  occurred  tiirongb  ftond,  inadvertence^ 
or  want  of  infMmatlon;  all  of  these  matters 
were  settled  by  enacttog  the  law.  We  will 
not  discuss  them  to  detail. 

[4]  Article  3,  |  50,  of  the  Constitution  pro- 
vides: "The  Legislature  shall  not,  except  as 
otherwise  provided  to  Uds  Constitotlon,  pass 
any  local  or  special  law,  ♦  *  •  creating 
offices,  or  prescribing  the  powers  and  duties 
of  officers,  to  counties,  cities,  towns,  election 
or  school  districte." 

Counsel  flor  appdUees  toaist  that  the  a($ 
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creating  the  district  TlolaUe  that  pro  vision 
In  that  it  creates  offices  and  names  officers. 
The  school  trustee  was  not  a  new  office  with- 
in the  meaning  of  the  clause  of  the  Constltu- 
tton  copied  abore.  The  act  simply  adopted 
the  name  and  provided  for  the  management 
the  affairs  of  the  district  by  trustees, 
which  office  existed,  toeing  named  in  the  gen- 
eral law  and  in  many  special  acta.  Nether 
did  the  Leglslatare  appoint  any  officer,  but 
within  the  authority  to  create  the  dlablct 
continued  the  existing  trustees  In  office  until 
those  provided  for  In  the  bill  ataoold  be 
elected. 

[S]  With  much  earnestness  counsd  urge 
the  proDoAVUm  ttiat  the  proposed  bond  Issue 
Is  void,  because  tbe  act  proridea:  "3%at  the 
Clifton  independent  school  district  shall  have 
and  exerdae,  and  la  hereby  Invested  with  all 
the  rights,  powers,  privUegea  and  duties 
granted  under  and  by  the  General  Laws  of 
this  state,  to  independent  school  districts  for 
free  at^ool  purposes  only,  and  the  board  of 
trustees  of  said  Clifton  Independent  school 
district  shall  have  and  exercise,  and  are  here- 
by Invested  and  charged  with  all  the  rights, 
powers,  privileges  and  duties  conferred  and 
imposed  by  the  general  Laws  of  this  state 
upon  the  trustees  of  lodepeudeut  school  dis- 
tricts." Special  Laws,  R^nlar  Session,  1913, 
J  7.  p.  109. 

The  general  law  regulating  free  schools 
contains  this  provision:  "Art.  2S57.  Local 
Taxes;  Bonds. — Trustees  of  a  district  that 
has  been,  or  may  hereafter  be,  incorporated 
under  general  or  special  laws,  for  school  pur- 
poses only,  shall  have  power  to  levy  and  col- 
lect an  annual  ad  valorem  tax  not  to  exceed 
fifty  cents  on  the  one  hundred  dollars  valua- 
tion of  taxable  property  of  the  district,  for 
the  maintenance  of  schools  therein,  and  a 
tax  not  to  exceed  twenty-five  cents  on  the 
one  hundred  dollars  for  the  purchase  of  sites 
and  the  purchasing,  coHstructlon,  repairing  or 
equiiqping  public  free  school  buildings -within 
the  limits  of  sudi  Incorporated  districts; 
provided  that  the  amount  of  maintenance 
tax,  together  with  the  amount  of  bond  tax  of 
the  district,  shall  nev»  exceed  fifty  cents  on 
the  one  hundred  dollars  valuation  of  taxable 
pnvert7.  Said  trustees  shall  have  power  to 
issue  coupon  bonds  of  the  district  for  build- 
ing purposes,  to  be  made  payable  not  exceed- 
ing forty  years  from  date,  in  such  sums  as 
they  shall  deem  expedient,  to  bear  interest 
not  to  exceed  five  per  cent  per  annum ;  pro- 
vided, that  when  such  buildings  are  to  be 
wooden  tbe  bonds  herein  provided  for  shall 
not  run  for  a  longer  period  than  twenty 
years;  provided,  that  the  aggKgAt»  amount 
of  bonds  issued  for  tbe  above  named  purpose 
aliall  never  reach  such  an  amount  that  the 
tax  of  twenty^flve  cents  on  the  hundred  dol- 
tors  valuation  of  property  in  tbe  district  will 
not  pay  current  interest  and  provide  a  sink- 
ing fund  sufficient  to  pay  tbe  principal  at 


maturity;  and  provided,  further,  ttut  no 
audi  tax  shall  be  levied  and  no  such  bonds 
Issued  until  after  an  election  shall  have  bees 
held,  wherein  a  majority  of  the  taxpaying 
voters  voting  at  said  election  shall  have  vot- 
ed in  favor  of  the  levying  of  said  tax,  of  the 
issuance  of  said  bonds,  or  both,  as  the  case 
may  be;  provided,  that  the  spedflc  rate  of 
tax  need  not  be  determined  in  the  election.** 
Counsel  assert  that  the  law  wtilA  author- 
Izes  the  trustees  of  schoo^  districts,  gfmenl 
and  independent,  to  purchase  "sites'*  for 
school  buildings  Is  void,  because  it  is  not  ao- 
thorized  by  this  proTidon  of  tbe  OonsUtution: 
"And  the  Legislature  may  authorise  an  addi- 
tional ad  valorem  tax  to  be  levied  and  col- 
lected within  all  school  districts,  heretofore 
formed  or  hereafter  fbrmed,  for  tbe  furtlier 
maintenance  of  public  tree  Bdiools,  and  the 
erection  and  eoulpmoit  of  school  bnlldlnga 
therein." 

The  literal  conatmctlon  of  the  Oouatltutlon 
insisted  upon  would  destroy  the  bonds  here- 
tofore issued  by  school  districts  and  create 
confnsifm  in  the  managemat  of  the  public 
free  schools.  But  we  bave  no  bealtancy  in 
holding  the  granting  at  the  authority  to  build 
sctaoolhouses  implies  the  authority  to  pur- 
chase tbe  land  on  which  it  la  to  be  erected. 
2  Lewis'  Sutherland,  Statutory  Obnstmctiou, 
M  602,  B03,  and  S04. 

There  can  be  no  contrOTersy.  as  to  the  {raw- 
er under  tbat  provision  to  purchase  "sites," 
the  land  on  whldi  to  erect  Uie  bidldinga. 
The  plain  words  quoted  answer  the  obJectliMi 
80  earnestly  pressed  upon  the  court.  Argu- 
ment would  be  superfluouB. 


BOTSPORD,  DEATHERAGE,  YOUNG  & 
CREASON  V.  HAMNER.   (No.  78ea) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 
March  7,  1914.  Rehearing  Denied 
April  18,  1914.) 

1.  Attobnbt  and  Cejent  (S  145*)— Bbkach— 

FOBFBrnTBI. 

A  Judgment  debtor  pledged  notes  of  third 
persons  with  defendant,  the  attorney  of  the 
Judgment  creditor,  to  secure  tbe  judgment,  and 
thereafter  transferred  his  equity  to  secure  a 
debt  which  he  owed  plaintlfh^  and  kubecqaently 
transferred  the  notes  to  the  judgment -«reditoi| 
under  .on  i^greement  between  plaintiffs  and  the 
attorney  that  the  latter  should  collect' tbe  notes 
and,  after  retaining  his  compensatkn,  divide  tbe 
balance  between  tbe  judgment  creditor  and 
plaintiffs.  The  attorney  sued  In  tbe  name  of  tbe 
judgment  creditor  on  the  notes,  and  jndgment 
was  obtained  on  tbe  original  pleadings.  Sel^ 
that  tbe  failure  of  plaintiffs  to  serve  process'  in 
the  action  on  request  of  the  attorney  did  not 
justify  the  attorney  in  claiming  a.  fojneiture  of 
plaintiffs'  rights  under  the  contract,  especially 
where  proper  service  was  procured  in  due  time. 

(Ed.  Note.— For  other  cases,  see  Attorney  and 
Qient,  Cent-  Dig.  If  834,  335;  Dec  Dig.  f 
145.*] 

2.  Attobnbt  akd  Cuxnt  (|  129*)— ConrucT 
or  Emplotmbnt— Breach- FoBrarruM.  . 

Where  an  attorney  contracted  to  cdle<^ 
notes  transferred  to  his  £Uait  to-  aecare  a  jn^- 
ment  is*  her  &Tor,  and  divide  tbe  proessis  be- 
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tveen  his  clieat  au4  plaintiffs  after  dedoctinc 
iis  compensatioa.  and  the  attorney  collected  the 
notes  by  action  m  the  name  of  the  client  but 
failsd  to  pay  to  plaintiffs  their  ^re  of  the 
uroceeds,  an  action  by  piaintiffB  was  properly 
brought  against  the  attorney,  and  not  asainst 
his  clienL 

'  [Ed.  Note^-^r  other  cases,  see  Attorney 
ind  CUent.  Gent  Die.  H  2M-aftl;  Dme.  Dig. 

i  m»] 

Appeal  from  District  Court,  Nolan  Coun- 
ty; W.  W.  Beall.  Judge. 

Action  by  Botsford,  Deatherage,  Toons  & 
Creasm  against  Ed  J.  Hamner.  Vrom  a 
jadgment  for  defiendant,  platntWHt  appeal. 
Berersed  and  rendered. 

Crane  &  Bondle^  of  Sweetwater,  for  ap- 
pellants. Geo.  T.  Wilson,  of  Sweetwater, 
for  appellee. 

DUNKLIN,  J.  This  Bult  was  instituted 
by  Botsford,  Deatherage,  Young  &  Creason 
against  Ed  J.  Hanmer,  and  from  a  Judgment 
in  favor  of  the  deffendant^  plaintifb  han 

appealed. 

The  defendant,  as  attorney  for  Mr&  Bettle 
F.  Sniltli,  recovered  a  judgment  In  favor  of 
Mra.  Smith  against  R.  B.  Pyron,  who,  In 
order  to  secure  payment  of  the  same, 
hypothecated  with  Bamner  three  promissory 
notes,  two  for  J1,000  each  and  one  for  the 
sum  of  $2,000,  payable  to  the  order  of  Pyron 
and  executed  by  Sidney  P.  Allen  and  W.  A. 
Rale.  Pyron  then  transferred  his  equity  In 
those  notes  to  the  plaintiffs,  who  were  re- 
siding in  Kansas  City,  as  security  for  the 
payment  of  certain  indebtedness  whldi  he 
owed  to  them.  A  correspondence  then  en- 
saed  between  plalntllfs  and  Hamner,  who  re- 
sided in  Colorado  City,  Tex.,  relative  to  the 
collection  of  the  Rule  and  Allen  notes  held 
by  Hamner,  the  face  value  of  which  was  In 
excess  of  the  Judgment  In  favor  of  Mrs. 
Smith  against  Pyron;  plalntlfTs'  purpose  be- 
ing to  realize  any  amount  that  might  be  col- 
lected on  those  notes  over  and  above  the 
amount  of  Mrs.  Smith's  judgment  The  cor- 
respondence began  with  a  letter  from  plain- 
tiffs to  the  defendant,  dated  July  6,  190S, 
calling  attention  to  the  fact  of  the  assign- 
ment  1^  ipyron  to  plaintiffs  of  his  equity 
In  the  notes  to  secure  his  Indebtedness  to 
the  plaintlflto,  stating  that  Rule  had  assured 
plaintiffs  that  he  would  pay  the  notes  In  the 
Bear  future,  and  requesting  Hamner  that  he 
would  remit  to  the  plaintiffs  any  balance  re- 
maining after  the  payment  of  Mn.  Smith's 
Jndgment  A  reply  to  this  letter  was  written 
by  defendant  and  dated  July  10th,  suggest- 
ing that  plalntitCs  make  certain  investlga- 
tlons  relative  to  the  notes,  and  Inclosing 
copies  of  letters  he  had  written  to  Rule  and 
Allen  relative  thereto.  On  July  25th  defend- 
ant wrote  plaintiffs  another  letter,  stating 
that  the  writer  was  of  the  opinion  that  the 
notes  conld  be  collected  by  mit,  bat  that  in 
order  to  da  ao  it  would  be  neceasary  fbr  Py- 
nm  to  tnnsfbr  the  title  of  tb»  notes  to  Jack 
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M.  Smith,  plalntUf  la  the  judgment  for  the 
payment  of  which  the  notes  had  been  hypoth- 
ecated, and  that,  if  Pyron  would  execute 
such  a  transfer,  the  writer  would  proceed  to 
collect  the  notes  and,  after  deducting  from 
the  amount  collected  the  expenses  of  collec- 
tion, including  all  costs  Incurred  and  10  per 
cent  attorney's  fees,  of  the  balance  re- 

maining would  be  applied  to  the  judgmmt 
In  favor  of  Jack  Smith  and  would  be 
applied  to  the  debt  which  Pyron  owed  the 
plaintiffs.  In  this  letter  the  defendant  re- 
quested plaintiffs  to  see  Pyron  at  once  and 
have  him  execute  such  a  transfer  and  to 
report  to  the  writer  promptly.  It  was  shown 
beyond  controversy  that  in  this  and  all  other 
letters  from  defendant  to  plaintiffs  reference 
to  the  Judgment  as  being  in  favor  of  Ja<fk 
M.  Smith  was  a  clerical  error;  that  the 
Judgment  waa  In  fact  owned  by  Mrs,  Bettle 
F.  Smith. 

Thereafter  numerous  letters  passed  be- 
tween the  parties,  indicating  an  effort  on 
Idalntiffs'  part  to  get  Sole  and  Allen  to  pay 
the  notes  without  suit  and  a  wlUlngness  on 
the  part  Of  plaintlflb  to  accede  to  the  propo- 
sition made  by  the  defendant  in  hia  letto-  of 
July  25tli.  in  the  erent  a  suit  should  become 
necessary  to  collect  the  notea.  On  August 
17th  defendant  addresaed  anoQia  letter  to 
plaintiffs,  insisting  that  Pyron  execute  the 
transfer  of  the  notea,  with  an  agreement  to 
divide  the  proceeds  as  so  guested  In  liis  let- 
ter of  July  JSSQl.  On  S^>tember  2d  be  wrote 
plaintifb  another  letter,  inclosing  a  transfer 
to  be  signed  by  Pyron  in  accordance  with 
the  proposition  already  made,  and  requesting 
that  plaintiffs  have  Pyron  execute  the  same, 
and  tliat,  when  executed.  It  be  returned  to 
the  writer.  Plaintiffs  replied  to  this  letter, 
stating  that  the  transfer  had  been  forward- 
ed to  Mr.  Pyron,  with  the  request  that  he 
execute  It  at  once.  On  October  8th  Pyron 
did  execute  and  acknowledge  the  transfer, 
and  on  Octolier  13th  plaintiffs  Inclosed  the 
same  In  a  letter  to  the  defendant,  reading  as 
follows:  "Bob  Pyron  arrived  here  two  or 
three  days  ago,  and  while  here  he  signed  and 
acknowledged  the  instrument  which  you 
wanted  in  order  to  Instttute  suit  against  Rule 
and  Allen  on  the  notes,  and  we  herewith  In- 
close the  same.  I  saw  Mr.  Rule  twice  last 
week,  and  each  time  he  made  promises  to  pay 
the  interest,  but  somehow  he  has  never  suc- 
ceeded In  paying  over  any  money,  and  I  don't 
know  of  anything  to  do,  or  that  can  be  done, 
except  to  follow  your  line." 

The  transfer  so  executed  reads  as  follows : 
"State  of  Texas,  County  of  MltchelL 

"Whereas,  the  un^erslgued,  R.  B.  Pyron, 
Is  Indebted  to  Bettle  F.  Smith,  plaintiff  in 
cause  No.  1111,  In  the  district  court  of  Mitch- 
ell county,  Texas,  against  R.  B.  Pyron, 
wherein  the  said  plaintiff  on  June  28.  1907, 
recoT««d  Judgment  i^alnst  said  defendant 
fbr  the  sum  of  98,348.30,  together  with  inter- 
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est  on  aald  amount  from  that  date  uotll  paid 
at  tbe  rate  of  10%  per  aninim ;  and,  where- 
as,  heretofore  said  defendant  &.  B,  Pyron 
placed  with  Ed  J.  Hamner,  Bsqnlre,  three 
(3)  certain  promissory  notes  executed  by 
Sidney  P.  Allen  and  W.  A.  Bole  on  the  let 
day  of  July,  A.  D.  1907,  all  ot  which  said 
notes  matured  one  year  after  date  thereof, 
each  being  payable  to  R.  B.  Pyton  or  order 
at  the  National  Bank  of  Commerce.  KanBas 
City,  HlBsourl,  with  Interest  from  date  there- 
of at  the  rate  of  six  (6%)  per  cent,  per  an- 
num. Interest  payable  semiannually,  said  In- 
terest to  be  compounded  If  not  paid  as  speci- 
fied in  the  face  of  said  notes,  said  notes  be- 
ing Indorsed  by  me.  The  two  notes  for  |1,- 
000,00  each  have  a  credit  on  eadi  note  of 
130.00.  and  the  one  note  for  $2,000.00  bears 
a  credit  of  $60.00,  b^g  the  interest  paid 
thereon  for  the  first  six  months  after  thdr 
date,  said  credits  bdng  made  on  January  2, 
190a  Said  notes  were  giv^  to  said  Bd  J. 
Hamner  by  me  as  securtty  for  the  judgment 
of  said  ^ettle  F.  Bmttb,  above  mentioned. 
And,  whereas,  said  notes  have  not  been  paid 
off  nor  satisfied,  and  it  will  be  neteaaaiy  to 
take  piooeedlngs  to  secure  ttt^  paymoit: 

"Now,  ttaerefoKe^  I.  R.  B.  Pyron.  the  owner 
ot  said  notes,  tor  and  In  oonstderatloD  ot  (me 
(ItOO)  dollar  cash  in  hand  paid  by  Bald  Bet- 
tie  F.  Smith,  and  tiie  agreanflnts  hertfn  con- 
tained, do  herdiy  sell,  transfkr,  assign,  and 
set  over  said  notes  to  the  said  Brttle  F. 
Smltii.  upon  the  following  torms  and  condi- 
tions, to  wit: 

"First:  Said  Settle  F.  Sniltti  la  to  use 
due  diUgoice  to  collect  said  turtes.  and  after 
the  payment  of  ten  (10%)  per  cent,  attor- 
ney's fsea,  and  all  nprases  necessarily  In- 
curred  In  Uie  exercise  of  due  diligence  to 
collect  said  notes,  is  to  rrtnbi  thirty-three 
fortleUis  (l*/4o)  ot  the  proceeds  of  said 
notes,  and  Is  to  remit  to  Botsford,  Deather^ 
age,  Toung  ft  Oreason,  nOomesB,  at  B^ansas 
CXty,  Missouri,  the  remaining  serai'fortletbs 
<»/*□)■ 

"Second.  The  said  Botsford,  Deatherage, 
Toung  ft  Creason  are  to  assist  the  said  Bet- 
tie  F.  Smith  with  information,  and  in  all 
other  reasonable  mitnner,  to  collect  said 
notes,  and  so  am  I. 

"Third.  The  said  Bettle  F.  Smith  is  au- 
thorized to  accept  In  lieu  of  said  notes  other 
notes  to  be  executed  by  said  Sidney  P.  Al- 
len and  W.  A.  Rule,  payable  on  or  befbre  De- 
cember 1,  1908,  If  the  said  Sidney  P.  All^ 
and  W.  A.  Rule  will  execute  the  same  and 
pay  the  Interest  due  on  said  notes  to  that ; 
date.  R-  B.  Pyron." 

After  the  receipt  of  the  transfer,  defendant 
Instituted  a  suit  in  the  name  of  Bettle  F. 
Smith  as  plalntifF  against  Rule  and  Allen 
upon  the  notes  so  transferred  by  Pyron.  Aft- 
er the  tnstltatlon  of  the  suit  defendant  ad- 
dressed a  letter  to  plalotlffs,  of  date  Decem- 
ber 2,  1908,  Indoelng  citations  to  be  served 
upon  the  Boatmen's  Bank  of  St.  Louis,  O. 
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H.  Eohler,  Sidney  P.  Allen,  and  W.  A.  Rnle^ 
of  Kansas  City,  all  of  whom  were  made  par- 
ties defendant  In  the  suit,  and  requesting 
that  plaintiff  have  the  citations  served  upon 
those  parties.  On  December  4, 1906,  a  letter 
was  wrltteq  to  the  defendant  by  one  of  the 
plaintiffs  returning  the  citations  and  stating 
that,  by  reason  of  the  fact  that  plaintiflS 
were  attom^s  for  the  Boatmen's  Bank  in 
Quite  a  number  of  oOux  Important  matters, 
it  would  be  Imprc^er  tot  irialnUffis  "to  act  in 
this  case  in  any  manner  whatsoever."  On 
December  9th  defendant  wrote  plaintiffs  the 
following  letter :  "I  have  yours  of  the  4tb 
lost,  returning  service  on  the  Boatmen's 
Bank,  etc.  I  regret  very  much  the  course 
you  have  pursued.  It  occurs  to  me  that  inas- 
much as  you  are  Interested  in  the  collection 
of  these  notes  that  it  would  have  been  en- 
tirely proper  and  would  not  liave  hurt  you 
to  turn  this  mattw  over  to  an  officer,  so  that 
It  could  have  beea  attmded  to  and  service 
not  diverted.  As  it  Is  now  the  parties  have 
beai  advised  that  the  shit  is  filed  and  will 
no  donbt  be  trying  to  avoid  service  and  de- 
feat trial  of  this  case  In  January.  Hovrevw. 
the  damage  has  been  done,  If  done  at  all. 
There  la  no  use  crying  over  si^t  milk.  Had 
you  simply  tamed  the  papers  over  to  an  offi- 
cer and  let  him  serve  them  and  retam  to  me, 
it  would  have  be«i  a  great  deal  better.*'  On 
Deoonber  ISth  another  letter  was  written  to 
defendant,  with  the  plaintlffB'  name  adgned 
thereto.  In  reply  to  the  letter  last  mentioned, 
stating  that  plaintiffs*  letter  of  December  4th 
had  bea  written  1^  Mr.  Botsford,  who  was 
Ignorant  of  the  pexticalars  of  the  deal  con- 
cerning the  Rule  notes,  and  that  Mr.  Bots- 
ford had  wrlt^  the  letter  without  awalthig 
an  oppoitunity  to  consult  the  other  mouber 
of  the  firm,  who  was  then  out  of  the  dty.. 
On  Decwnber  IStb  defendant  wrote  to  plaln- 
tlfCs  the  following  letter:  "I  have  your 
vor  ot  December  iSth,  and  beg  to  advise  that 
I  obtained  legal  service  upon  all  iwrtles  to 
the  suit,  returnable  to  the  January  term, 
1909.  My  attachments  are  complete  and  I 
will  obtain  judgment.  I  understand,  how- 
ever, that  Bush  ft  Tlllar  will  proceed  to  fore- 
close their  vendor's  lien  against  this  land 
unless  this  suit  Is  iwld  off  and  dismissed. 
Of  course,  if  that  foreclosure  takes  place,  It 
leaves  us  nothing  to  attach,  In  which  event 
I  wUl  proceed  to  put  Allen  and  Rule  la 
bankruptcy;  but  it  occurs  to  me  that  the 
Boatmen's  Bank  wDl  be  very  glad  to  pa; 
this  debt  off  to  protect  Itself  In  the  amount 
of  money  it  Is  already  out  If  it  does  not, 
of  course,  when  the  bankruptcy  proceeding 
is  instituted,  which  I  will  do  immediately, 
the  bank  will  either  have  to  back  off  from 
the  entire  Indebtedness  it  holds,  or  come  in 
and  have  to  return  to  Rule  the  amount  It  has 
collected.  At  any  rate,  I  think  we  are  In  a 
position  to  make  your  bank  either  settle  this 
debt  or  back  off.  as  they  should  do." 
On  January  6th  a  judgment  was  rendered 
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In  fBTor  ct  ICrs.  Brttto  T.  &iiiQi  agalnat  Bale 
and  AJlen  npon  the  notes  so  transferred  by 
FyroD  for  tlie  mm  of  9i^4A  and  oosts  of 
salt  Thereafter  the  Judgment  was  collected 
In  fall,  amonntlnc  to  HfiiS^O,  out  of  which 
was  deducted  ¥80^  ooats  of  salt;  leaTing 
a  balance  In  defendant's  baada  of  H^2ff6, 
wUdi  reimeented  the  amoont  of  the  Judg- 
ment, $4,244,  and  interest  accrued  thereon 
frcmi  the  date  of  the  Jn^ment  to  the  date  of 
Its  collection.  Of  this  amoont,  on  February 
S,  1909,  defendant  remitted  to  plalntUEs 
1107.26  In  a  letter  reading  as  follows:  "Here- 
wUh  find  my  dieck  for  $107.26,  ooverlng  the 
balance  due  H.  B.  Fyron  for  paymoit  on  the 
Allen  and  Role  notes  after  deducting  the  Bot- 
tle F.  Smith  Judgment  therefrom,  which 
tmonnt  I  said  yon  as  per  Instructions  from 
Mr.  Pyron."  At  the  tbne  that  Judgment  was 
collected,  there  was  due  upon  the  Judgment 
In  &TOr  of  Urs.  Settle  F.  Smith  against  B. 
B.  Fyron  the  sum  of  |8,S21.66,  which  Judg- 
ment was  satlsfled  in  full  by  the  defoidant 
out  of  the  mtmey  collected  upm  the  Bnle  and 
Allen  notes,  and  for  bis  services  In  procur- 
ing the  judgment  against  Rule  and  Alloi 
defendant  retained  less  than.the  10  per  cent 
pmrUed  thwefor  In  the  transfer  of  the  notes 
from  Fyron  to  Mrs.  Settle  F.  Smith.  Tim 
amount  remitted  by  defendant  to  plalntlffiB 
being  lees  than  the  amount  that  plaintlifs  were 
mtltled  to  leoclTe  according  to  Qie  terms  of 
the  transfer  of  the  Bale  and  Allen  notes  by 
Fyron,  they  Instituted  this  suit  for  the  bal- 
ance, alleging  tbe  transfer  and  claiming  a 
right  to  a  dlTlalon  of  the  amount  collected  ac- 
cording to  its  terms. 

[1]  Amcmg  other  dtfenaes,  Qie  defendant 
alteged  the  failure  of  i^alntlfh  to  procure 
aerrioe  of  dtatton  in  the  salt  instituted  by 
Ura.  Settle  F.  Smith  upon  the  Role  end  Al- 
len notes,  as  shown  In  tbe  correspondence 
ibore  noted,  dalmlng  that  by  reastm  of  tb^ 
Ikilnte  so  to  do  th^  were  not  entltted  to 
iMorer  under  tbe  terms  of  said  contract — 
In  etfe*^  that  by  the  fidlare  to  perform 
that  B^rloe  plaintiffs  had  forfeited  all  rights 
under  the  contract. 

One  of  the  Instructiims  given  by  the  court 
to  the  Jury  was,  in  ^ect,  that  If  plaintlffis 
Kfnsed  In  any  material  reGS>ect  to  aid  the 
defendant  Hamner  In  tbe  collection  of  the 
Rule  and  Allen  notes  when  called  upon  to  do 
n  by  Hamner,  and  that  by  reason  fit  such 
Kfosal  Mrs.  Bettle  F.  Smith,  or  her  attorney. 
Hamner,  rescinded  the  contract  evidenced 
br  the  transfer  of  the  notes  to  Mrs.  Bettle  F. 
ftidth  by  Fyron,  and  proceeded  to  collect 
the  vobBB  under  the  former  contract  with  Py- 
nm,  thm  plalnttflh  could  not  dalm  any  ben- 
eBts  under  the  contract  evidenced  by  the 
transfer  of  tbe  notes  by  Pynm  to  Urs.  Bet- 
tle F.  &nlth.  I^or  has  been  assigned  to 
this  charge,  and  also  to  &b  refusal  of  a  per- 
ttnptory  Inirtructlon  that  plaintlllb'  failure 
to  procure  the  service  of  the  process  in  tbe 
^  rait  did  not  work  a  forf^ture  of  th^  rights 
under  the  contract. 


The  entire  negotUtiotta  between  plalwtHfti 
and  defendant  wen  by  correspondemce  wbldL 
apvears  in  the  record,  and  there  Is  notblns 
indicating  any  failure  by  plaintifTB  to  aid  In 
Oke  ocdlectlmi  of  tbe  Bole  and  Alien  notes  In 
every  manner  possible,  save  and  excqtt  their 
failure  to  procure  the  service  of  process,  as 
shown  in  the  correspimdence  noted.  Mor  is 
there  any  suggestion  in  that  correspondence 
<tt  any  Intmitkm  on  the  part  of  Mis.  Bettle  F. 
Smitti,  or  her  attomoy,  to  claim  a  forfeltare 
of  plalnUfftf  rights  by  reason  of  tbelr  fallare 
to  perform  that  service.  It  further  appears 
from  defendant* 8  letter  of  December  18th 
that  he  had  procured  the  service  of  prooess 
In  time  for  tbe  term  ot  oourt  during  which  be 
desired  to  try  the  case,  and  there  is  no  sug- 
gestlon  In  the  correspondence^  or  otborwiae 
in  the  evldmice,  that  plaintiffs*  failure  to 
render  tbe  service  requested  bad  worked  any 
hardship  or  loss  whatsoever  to  Settle  F. 
Smltli  or  her  attorn^,  Hamnw.  Further^ 
more,  tbe  suit  to  collect  tbe  Bule.ai^  Allen 
notes,  which  had  beoi  Instituted  In  her  name 
nndw  and  virtue  of  tbe  transfer  of  the 
notes  executed  by  Fyron  to  her,  proceeded 
to  Judgment  without  any  change  in  the  plead- 
ing so  fkr  as  shown  In  this  record.  There  is 
no  suggestion  in  tbe  record  of  any  notice  to 
plslntitQi  nor  to  Fyron  of  any  resdsslon 
or  attempt  to  rescind,  the  contract  under 
which  that  salt  was  Instituted;  neither  does 
the  contract  contain  any  stlpidathm  indicat- 
ing a  right  of  forfeiture  of  plalntUEi*  interest 
thereunder  for  socb  a  minor  breadi  of  per- 
formance by  plalntlffB  as  their  fallore  to 
procure  swice  of  citation  when  Teqaested 
so  to  do  by  tbe  d^ndant  Ryan  v.  Porter, 
61  Tex.  106. 

[2]  In  fact.  In  aiv^lee's  brief  no  attonpt 
is  made  to  defend  the  charge  given  by  the 
coort  apon  the  plea  of  resdssitm  of  the  con- 
tract and  forf^ture  of  the  plaintiffs'  rights 
thereunder ;  but  it  is  bislsted  by  the  appel- 
lee that  as  the  transfer  from  Fyron  placed  the 
title  to  the  notes  against  Bule  and  AUen  in 
Mrs.  Bettle  F.  Smith,  In  whose  name  tbe- 
Judgment  was  recovered,  tbe  cause  of  actifm. 
If  plaintiffs  have  any  under  tbe  contract, 
would  be  against  Urs.  Bettle  F.  Smltib,  and 
not  against  appellee,  wbo  acted  for  Mrs.  Set- 
tie  F.  Smith  as  attorney  only.  With  this 
contratlon  we  are  nnable  to  agree.  By  tbe 
terms  of  the  transfer  of  the  notes  the  bal- 
ance remaining  after  tbe  payment  of  the  ex- 
penses of  collection  was  to  be  divided  be- 
tween plaintiffs  and  Mrs.  Bettle  F.  Smith  in 
the  proportion  stated.  The  effect  of  the 
transfer  was  to  place  title  in  »«/4o  of  such 
balance  In  Urs.  Bettle  F.  Smith  and  1/^o  in 
plaintiffs.  In  collecting  the  Interest  of  plain- 
tiffs in  that  balance,  defendant  necessarily 
did  BO  as  agent  or  attorney  for  plaintiffs,  and 
not  as  attorney  for  Mrs.  Bettle  F.  Smith, 
who  bad  no  title  thereto.  Under  the-  undis- 
puted evidence.  Judgment  should  have  been 
rendered  In  favor  of  plaintiffs  in  accordance 
with  the  tenns  of  that  contract.   From  the 
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amount,  collected  on  the  Judgment,  94,265, 
defwdant  was  entitled  to  deduct  10  per  cent 
.attorney's  fees,  $426.50,  which  would  leave  a 
balance  of  $3,838.60.  Of  this  balance,  Afrs. 
Bettie  F.  Smith  was  entitled  to  "/40.  or 
$3,166.76^,  while  plaintiffs  were  entitled  to 
or  $671,73%.  Deducting  from  the  sum 
last  named  $107.26,  which  defendant  remit- 
ted to  plaintiffs,  we  have  a  balance  of  $664.- 
47,  for  which  Judgment  should  have  been 
rendered  in  favor  of  plaintiffs. 

Accordingly,  the  judgment  of  the  trial 
court  1b  reversed,  and  Judgment  is  here  ren- 
dered In  favor  of  appellants  against  appellee 
for  the  sum  of  $564.47,  with  interest  thereon 
at  the  rate  of  6  per  cent,  per  annum  from 
February  2,  1009,  the  date  of  the  collection 
of  the  Judgment,  up  to  the  present  date,  to- 
gether with  costs  of  suit  in  the  trial  court, 
as  well  as  tbe  costs  of  this  appeal. 


FXBST  STATE  BANK  OF  ARCHER  CITY 
ftt  aL  T.  POWER.  (No.  7822.) 

(Court  of  cavil  Appeals  of  Texas.    Ft.  Wortli. 
March  7,  1014.   Hehearmg  Denied 
April  11,  1914.) 

EviDBKCB  (8  459*)— Pabol  Evidence  Atfect- 

ING  WBITINOa— COItSTBUOnON  OF  IHSTEU- 

MENT— Identification  of  Pabties. 

Where  a  contract  for  the  sale  of  a  bank 
waa  signed  by  two-thirds  of  tbe  atockholders 
in  order  to  bind  the  bank,  redting  that  it  was 
executed  by  M.  and  others  acting  for  the  bank, 
"aud  herdnafter  celled  second  party,"  and  It  was 
evident  that  the  term  "second  party"  was  some- 
times used  therein  to  refer  to  the  bank  and 
sometimes  to  the  stockholders,  there  was  such 
an  ambignitjr  in  the  instrument  as  to  antfaor- 
ize  the  admission  of  par<d  evidence  to  show 
whether  the  term  "second  party"  In  a  provi- 
sion  requiring  the  "second  party"  to  redeem  the 
real  estate,  furniture  and  fixtures,  was  intend- 
ed to  refer  to  and  bind  tbe  stockholders  or 
only  the  bank. 

fEd.  Note. — For  other  cases,  see  Evidence 
Cent^I^^  1722, 190&-191D,  2100^2114;  Dec. 

Appeal  from  District  Ck>iirt,  Azcber  Coun- 
ty; P.  A.  Martin,  Judge. 

Action  by  F.  M.  Power  against  the  First 
State  Bank  of  Archer  City  and  others.  From 
a  judgment  for  plaintiff,  the  defaidautB  ap- 
peal.  Reversed  and  remanded. 

A.  A.  Hughes  and  Mathla  A  Kay,  all  of 
Wichita  Falls,  for  appellants.  W.  B.  Foigy, 
of  Archer,  and  Carrlgan,  Montgomery  &  Brit- 
ain, of  Wichita  Falls,  for  appellee. 


SPEER,  J.  rniis  suit  was  instituted  by  F. 
M.  Power  against  the  First  State  Bank  of 
Archer  City,  a  private  banking  corporation, 
and  Ia  F.  Gragg,  P.  P.  Langford,  Joe  W. 
E^mball,  and  C.  E.  Goodwin,  based  upon  a 
written  contract  hereinafter  set  out;  plain- 
tiff contending  that  the  defendants,  other 
than  the  First  State  Bank,  were  personally 
and  individually  liable  upon  such  contract 


for  their  failure  to  comply  wlflt  the  latter 
part  of  section  9  of  the  contract,  wherein  it 
Is  stated:  "And  the  second  party  will  on  or 
before  the  first  day  of  January,  1912,  redeem 
said  real  estate  and  furniture  and  fixtures  at 
the  said  book  value  price."  These  defend- 
ants denied  that  they  were  Individually  lia- 
ble on  such  contract,  but  contended  that  they, 
aloi^  with  other  shareholders  in  the  bank, 
had  merely  signed  the  contract  In  order 
that  the  assent  of  the  bank  might  be  evidenc- 
ed by  the  signatures  of  a  majority  of  its 
stockholders.  There  was  a  trial  before  the 
court  without  the  Interveotlon  of  a  Jury,  Id 
which  Judgment  was  rendered  for  the  plain- 
tiff against  all  of  the  defendants  as  prayed 
for,  and  tbe  Indlvldnal  dODandanta  named 
have  appealed. 

Tbe  contract  upon  which  plalntUFs  suit  is 
based  Is  as  follows; 
"State  of  Texas,  Archer  Connty. 

"E^now  all  men  tqr  these  presents:  That 
this  contract  made  and  entered  into  and 
between  F.  M.  Power  of  Archer  (Htr,  Texas, 
and  hereinafter  called  first  party,  and  Lon 
Morris,  of  Arch^  Cltr,  Texas,  and  such  oth- 
er parties  as  may  fix  their  signatures  here 
below  and  acting  her^  for  the  First  State 
Bank  of  Ardtier  City,  Texas*  and  hereinafter 
called  second  party,  wltnesseth: 

"(1)  Hie  first  party  will  on  January  2&th. 
1911,  and  subject  to  the  llmUatlonBand  condi- 
tions hereinafter  mentioned,  take  over  tbe 
entire  business,  tncludlng  both  assets  and 
liabiUties  of  the  said  First  SUte  Bank  of 
Archer  City,  Texas,  and  will  pay  therefor 
the  book  value  of  tbe  ciwltal  stock  of  said 
bank  as  shown  by  tbe  books  of  said  bank  at 
tbe  close  of  business  on  January  25th.  1911. 
subject,  however,  to  the  following  conditions: 

"(2)  All  notes  and  accounts  that  may  be 
bearing  Interest  from  any  date  prior  to  tbe 
25th  day  of  January,  1911,  to  be  compoted 
and  valued  at  the  amount  due  on  such  notes 
and  accounts  on  that  date.  Including  princi- 
pal and  Interest  and  such  Interest  due  shall 
be  added  to  the  said  book  value  or  purchase 
pric&  And  all  notes  and  accounts  bearing 
interest  from  any  date  subsequent  to  tbe  said 
January  25th,  1911,  to  have  deducted  there- 
from the  amount  of  the  unearned  interest 
from  that  date  and  such  unearned  Interest 
shall  be  deducted  from  the  said  book  value 
or  purchase  price.  That  Is  to  say,  the  pur- 
chase price  of  said  bank  is  the  book  value  of 
tbe  capital  stock  thereof,  plus  the  accumulat- 
ed Interest  and  less  the  unearned  Interest 
and  all  intereet  calculations  to  be  made  at 
tbe  rate  of  ten  per  cent  per  annum  to  and 
from  January  25th,  1911. 

"(3)  Immediately  after  January  25tta,  1911, 
tbe  first  party  will  pay  to  any  and  all  the 
Bbar^olders  of  tbe  said  bank  60  per  cent  of 
one-half  of  the  value  of  such  stock,  provided 
that  the  stock  certificates  are  presented  and 
have  the  amount  of  such  payment  Indorsed 
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thereon  snd  tbe  rwnatalng  portion  of  the 
Hid  purchase  price  to  remain  on  deposit  In 
the  Power  State  Bask  of  Archer  OUy,  Tex- 
as, to  secure  .the  payment  of  all  notes  and 
ftoconnta  InclnOed  In  said  pnrchaae  and  to 
secore  and  guarantee  that  tbe  books  and  ao- 
CDonts  are  correct  and  show  the  true  condl- 
tlon  of  KOich  notes  and  accounts. 

"(4)  Hie  first  party  wtU  renew,  extend  and 
carry  orar  any  and  all  notes  and  accounts 
recelTCd  by  him  In  said  purchase  that  may 
be  deaired  by  seond  party  to  the  first  day 
of  January,  1912,  bot  wUl  not  roww,  extend 
or  carry  orve  any  notes  or  acconnts  nnless 
requested  to  do  so  In  writing  by  second  par- 
ty, and  in  doli^  so  will  accept  sndi  notes 
and  accounts  as  Us  own  and  second  party 
will  be  discharged  from  any  liability  then- 
on,  and  second  party  wUl  famish  reaueet  in 
writing  for  such  extension  or  renewals  from 
time  to  time  and  at  any  time  demanded. 

"(S)  The  first  party  will  do  and  perform 
any  and  all  things  concerning  said  busineBs, 
including  keeping  the  books  and  looking  aft- 
er the  collecting  the  notes  and  accbants  and 
will  use  bis  best  endearor  to  get  any  and  all 
of  said  bnalness  and  keep  It  in  proper  form 
without  charge  of  any  kind  against  second 
party.  .  And  will  institute  and  defend  all 
suits  and  foreclosure  proceedings  that  may 
be  demanded  by  second  party,  the  second 
party  to  pay  the  court  cost  and  attorney's 
fees  thereof.  And  the  flrst  par^  will  not 
charge  any  shortage  or  default  against  said 
escrow  account  before  January  1st,  1912. 

"(6)  The  first  party  will  pay  the  taxes  due 
against  second  party  and  will  pay  all  ac- 
counts for  stationary  and  expenses  due 
against  second  party,  not  to  exceed  the  sum 
of  two  hundred  dollars  and  charge  the  same 
to  said  escrow  account  as  a  proper  charge 
against  second  party. 

"CO  It  Is  however  understood  and  agreed 
that  flrst  party  does  not  aesome  the  payment 
of  said  taxes  or  expenses  -on  his  own  ac- 
count nor  does  he  assume  the  payment  of 
any  money  except  such  as  is  shown  on  the 
said  books  of  said  bank. 

"(8)  Tbe  first  party  will  early  in  the  morn- 
ing of  January  25th,  1911,  place  a  credit  de- 
posit on  the  books  of  the  Power  State  Bank 
to  the  credit  of  each  and  every  depositor  of 
tbe  First  State  Bank  as  shown  by  their  books 
at  the  close  of  the  business  on  January  24th, 
1911,  an  amount  equal  to  such  deposits  and 
will  pay  to  any  and  all  of  said  depositors  on 
demand  any  portion  or  all  of  such  deposits 
and  will  issne  to  Lon  Morris  a  duplicate  sUp 
diowlng  the  credit  of  each  of  said  deporitors. 

"(9)  The  flrst  party  will  not  sell  or  other- 
wise dispose  of  any  of  the  real  estate  or  fur- 
niture and  fixtures  included  In  this  purchase 
except  on  such  terms  and  conditions  as  may 
be  agreed  upon  by  second  party,  but  the  sec- 
ond party  may  sell  or  dispose  of  any  of  the 
same  at  any  time  during  the  life  of  this  con- 
tract, provided  the  sale  is  for  cash  and  the 


proceeds  left  In  the  aforesaid  escrow  account 
and  provided  If  the  sale  should  be  for  any 
other  thing  than  cash,  it  will  require  the  ap- 
proval of  tbe  flrst  party  so  that  the  securi- 
tiw- obtained  tlierefOr  will  be  available  in 
said  escrow  account.  And  the  second  party 
wlU  on  or  before  the  flrst  day  of  January, 
1912,  redeem  said  real  estate  and  ftunitura 
and  fixtures  at  the  said  book  value  price. 

"UO)  The  rents  and  rev«inea  collected  fOr 
the  uae  of  tbe  real  estate  and  fuznltore  and 
fixtures  win  be  the  property  of  second  party, 
but  first  -party  may  use  so  maxSi  thereof  as 
may  be  necessary  to  reimburse  the  escrow 
account  fOr  taxes  and  expenses  paid  out  by 
flrst  par^  oat  of  said  escrow  account 

"(11)  It  Is  dlstlncuy  stipulated  that  this 
contract  is  binding  on  the  said  F.  M.  Power 
and  Lon  Morris,  but  will  have  to  be  acquiesc- 
ed in  by  tbe  shareholders  or  owners  of  at 
least  two-thirds  of  tbe  shares  ct  caidtal  stodc 
of  said  First  State  Bank  before  it  can  bind 
said  bank,  and  that  in  tbe  event  tbe  required 
acquiescence  of  said  two-thirds  of  the  capital 
stock  Is  not  secured  by  their  signatures,  to- 
gether with  the  amount  of  capital  stock  own- 
ed resi>ectlvely  by  January  25th,  1911,  then 
this  contract  shall  be  of  no  effect  But  if  tbe 
required  two-thirds  are  secured  by  or  before 
said  date  then  and  in  that  event  either 
tbe  said  Lon  Morris  or  F.  M.  Power  should 
for  any  reason  fall  to  fully  keep  and  perform 
any  portion  of  this  contract  then  the  default- 
ing party  shall  pay  to  the  other  party  by  or 
before  February  15th,  1911,  the  sum  of  one 
thousand  dollars  as  liquidated  damages. 

"(12)  The  second  party,  by  the  appearance 
of  th^r  respective  signatures  hereto,  do 
hereby  sell,  transfer  and  assign  unto  the 
first  party  the  aforem^tloned  business 
according  to  the  aforementioned  terms  and 
will  not  any  of  them  use  the  house  or  furni- 
ture and  fixtures  for  banking  purposes  In 
Archer  City,  Texas,  for  the  term  of  flve 
years  txova  this  dat& 

"(12a)  The  second  party  do  hereby  appoint 
Lon  Morris  of  Archer  City,  Texas,  as  their 
agent  to  do  and  perform  any  and  all  things 
necessary  or  Incident  to  tbe  complete  winding 
up  of  this  contract  and  tbe  affairs  of  tbe  said 
First  State  Bank  and  do  hereby  enter  Into 
voluntary  liquidation  of  the  said  Fint  State 
Bank. 

"(IS)  The  real  estate  herein  mentioned  Is 
described  as  follows:  Two  lots  or  parcels 
of  land  situated  In  Archer  City  In  Archer 
county,  Texas,  and  being  a  resident  place  and 
a  business  place,  end  more  particularly  de- 
scribed as  follows:  The  business  place  being 
a  part  of  lot  No.  five  (6)  in  blodi  No.  two  (2) 
according  to  the  plot  of  said  Archer  City  and 
being  twenty-three  and  one-half  (23^)  feet 
wide  fronting  south  by  one  hundred  and 
thirty  (130)  feet  deep  and  being  the  house 
and  lot  upon  which  the  said  First  State  Bank 
now  has  its  bu^nesa  located.  The  resident 
place  bdng  lots  MOs.  two       four  {4)  and 
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fonrteen  a4).  an  In  block  No.  three  (3),  aU 
In  HUlslde  addition  to  the  said  town  of  Aich- 
er  <Mj,  Texas,  as  shown,  by  the  Deed  Beo 
f»dB  of  Archer  county  and  Imown  as  the  R. 
8.  Iforrlaon  place. 

"[Signed]   F.  H.  Pow«r, 

"FtiBtFaxtr. 
"Blsnatores  ot  second  parties: 

KUM.  No.  of  BhRTM  OwBod. 

Lon  Morria  54  sbarei. 

L.  £3.  Gragg  10 

Fi«dd  Gragg  S  " 

M.  A.  Finley  10  « 

CUrk  Uelugln  10 

J.  C.  Tandy   40  " 

P.  L.  Bhodes   5  " 

P.  P.  Langford  20  " 

Joe  W.  KlmbaU  10  - 

a  E.  Goodwin   10  - 

"State  of  Texas,  Archer  County. 

"Before  me,  the  undersigned  authority, 
a  notary  public  In  and  for  Archer  county, 
Texas,  on  this  day  personally  came  J.  C. 
Tandy,  president,  and  Lon  Morris,  cashier,  of 
the  First  State  Bank  of  Archer  City,  Texas, 
each  of  whom  are  known  to  me  to  be  the  per- 
sons whose  names  are  subscribed  to  the  fore- 
going Instrument  and  each  acknowledged  to 
me  that  th^  had  signed  the  same  for  the  pur- 
poses and  considerations  therein  expressed 
and  In  the  capacity  therein  mentioned. 

"Witness  my  notarial  band  and  seal  this 
January  26th,  1911. 

"W.  I.  Singleton, 
"Notary  Public,  Archer  Co.,  Tex." 

Upon  the  trial  of  the  case  the  court  exclud- 
ed and  refused  to  consider  evidence  of  vari- 
ous witnesses  offered  by  ap[>ellants  which 
tended  to  support  their  defense;  that  Is,  to 
show  that,  at  the  time  of  the  execution  of  the 
contract,  It  was  clearly  understood  between 
the  parties  to  It  that  the  same  was  not  the 
Indlvtdnal  undertaking  of  these  appellants 
and  was  not  to  be  binding  on  them  In  respect 
to  appellee's  present  contention,  but  that  the 
same  was  the  undertaking  solely  of  the  bank. 
This  testimony,  when  offered,  was  objected 
to  and  excluded  upon  the  ground  that  It 
served  to  contradict  the  legal  contract,  and 
the  court  sustained  the  objections  and  exclud- 
ed the  evidence,  holding  that  the  contract 
above  set  out  was  unambiguous  and  bound 
these  appellants  as  Individuals,  and  rendered 
Judgment  accordingly  against  each  of  them, 
as  already  stated. 

The  contract  Is  not  very  artistically  drawn, 
and  we  ourselves  have  had  much  difficulty 
In  determining  upon  the  proper  Interpreta- 
tion to  be  placed  upon  It  In  some  parts  of 
the  contract  "the  second  party"  evidently  re- 
fers to  the  bank,  while  In  other  parts  It  Is 
equally  obvious  that  the  expression  refers 
to  the  Individual  signers.  It  is  not  clear  to 
oar  minds  that  the  "second  party"  referred 
to'  In  the  last  clause  of  the  ninth  paragraph, 
upon  whom  was  Imposed  the  obligation  to  re- 
deem the  real  estate,  furniture,  and  flxtureo, 


refers  to  anteUanta,  as  held  the  trial 
court  On  the  contrary,  considering  the  lax 
use  of  that  expression  in  other  parts  of  the 
contract  the  matter  is  Involved  In  such  doubt 
ai  to  create  an  ambiguity  In  the  Instrument 
which  would  authorize  the  Introduction  of 
oral  evidence  to  show  the  real  Intention  of 
the  parties.  We  think  the  court  erred  in 
excluding  the  evidence  tendered  by  B.pptil- 
lauts,  and  for  this  error  the  Jndgmeait  Is  re- 
versed, and  the  cause  remanded. 
Beversed  and  remanded. 


AIXEN  et  ux.  T.  FBANKS  et  aL    (No.  78S&.) 

(Court  of  Civil  Appeals  of  Texas.   Ft  Worth. 
Feb.  14,  1914.   On  Motion  for  Be- 
hearing,  April  11,  1914.) 

FixTUBES  (I  5»)-/rrrLi  to  BuiLDiiTas— Ekbo- 
TiON  OR  Laro  Cokvitzo  SunjrxcT  TO  Coif- 

DITIONS. 

Under  Bev.  St  1911,  art  2822,  providing 
that  the  tmstees  of  school  dlatricts  may  re- 
ceive gifts,  grants,  donations,  or  devises  for 
the  use  of  the  public  echotds,  article  2844,  an- 
thorizing  them  to  contract  for  the  erection  of 
school  buildings  and  superfantend  tbeir  construc- 
tion, wrtlde  &4S,  providtag  that  no  mcehanle, 
etc.,  vr  other  person  can  contract  for  or  in 
any  manner  have  or  acquire  any  Uen  on  a  school- 
house  or  the  land  npon  wliich  it  is  situated^  ar- 
ticle 2847,  providing  that  schoolhouses  'shall  be 
under  the  control  of  the  district  trustees,  and 
article  2849,  providing  that  all  conveyances, 
devises,  and  bequests  tor  the  benefit  of  public 
schools  shall  when  not  otherwise  tUrected  by 
the  grantor  or  devisor  vest  in  the  eonnty  judge 
or  the  trustees  as  trastees  for  those  to  be  ben- 
efited thereby,  and  when  not  otherwise  directed 
shall  be  administered  by  such  officers  under 
rules  established  by  the  state  superintendent 
where  land  was  conveyed  to  school  trustees  np- 
00  the  condition  tliat  it  should  revert  to  the 
grantors  when  it  ceased  to  be  used  for  school 
purposes,  and  a  school  building  was  erected 
thereon  from  contributions  made  by  citizens  of 
the  community,  the  building  did  not  become  a 
part  of  the  land  so  as  to  revert -to  the  grantor 
and  could  be  removed  by  the  trustees  when  the 
land  ceased  to  be  used  for  school  purposes, 
though  tbe  contributors  and  titie  trustees  con- 
templated that  the  building  should  remain  on 
the  land  permanently,  since  the  contributors 
were  chargeable  with  notice  of  the  statutory 
provisions  giving  absolute  control  of  the  build- 
ing to  the  trustees  and  prohibiting  liens,  while 
the  trustees  had  no  power  to  vest  tltie  to  the 
building  in  the  grantors  without  consideration 
or  to  bind  their  successors  by  such  act  as  ^is 
would  be  a  breach  of  their  trust  and  contrary 
to  public  policy. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent.  Dig.  g  4;  Dec.  Dig.  |  6.*] 

Appeal  from  District  Court  Johnson  Coun- 
ty;  O.  L.  Locbett  Judge. 

Suit  by  W.  M.  Allen  and  wife  against  J. 
A.  Franks  and  others.  From  an  order  dis- 
solving a  temporary  Injunction,  plalntiCTs  ap- 
peal. Affirmed. 

Ramsey  &  Odell,  of  Cleburne,  for  am>el- 
lants.  J.  K.  Bnssell,  O.  T.  Flummer,  and  W. 
SI.  Myers,  all  of  Cleburne,  for  appellees. 

DUNKLIN,  3.  W.  M.  AUen  and  wife  ex- 
ecuted a  deed  to  certain  land  to  the  trustee* 


•For  ether  cases  sss  saina  topic  sad  ssoUod  NUHBBit  ta  Dso.  Dls.  *  Am.  Dig.  Ksr-Ne.  Sariss  *  Rep'r  Indi 
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of  school  district  No.  81  In  Jobnaon  county, 
and  their  successors,  containing  covenants 
geaieral  warranty  of  title,  bat  vith  the  fol- 
lowing Btlpnlation  contained  In  the  deed,  to 
wit:  "Conditioned  that  when  the  above-de- 
Bcribed  land  ceases  to  be  used  as  school  pur- 
poses, the  same  shall  revert  to  us."  The 
school  trustees  procured  the  erection  of  a 
scboolhoose  opon  the  land  which  was  there- 
after used  for  school  purposes.  Later,  J.  A.- 
Franks,  W.  W-  Wilson,  and  J.  H.  Yarbrough, 
succeaaore  to  the  former  trustees  to  whom 
the  deed  was  executed,  decided  to  abandon 
the  land  upon  which  the  house  was  original- 
ly built,  to  relinquish  any  further  claim  to 
that  land,  and  to  move  the  building  to  an- 
other location  which  had  been  selected  by 
them  for  that  purpose.  W.  M.  Allen  and 
wife  instituted  this  suit  lo  enjoin  the  re- 
moval, alleging  that  the  building  erected  up- 
on the  land  was  a  part  of  the  realty;  that 
the  land  had  been  abandoned  by  the  trus- 
tees; and  that  by  reason  thereof  the  buUd- 
iQg,  as  well  as  the  land,  had  reverted  to 
them.  A  temporary  writ  of  injunction  was 
granted,  but  later  was  dissolved,  and  from 
the  order  of  dissolution  this  appeal  has  been 
prosecuted  by  Allen  and  wife. 

Appellant  has  cited  many  authorities,  such 
as  Brown  v.  Roland,  92  Tex.  54,  45  S.  W.  795, 
Hutchtns  T.  Masterson.  46  Tex.  561,  26  Am. 
Rep.  286,  and  Jones  t.  Bull,  85  Tex.  136,  19 
S.  W.  1031,  announcing  the  general  rule  that 
a  house  erected  upon  land  becomes  a  part 
of  the  freehold.  In  the  absence  of  any  Inten- 
tion by  the  parties  erecting  It  that  the  same 
sball  not  become  permanently  annexed  to  the 
land.  The  evidence  shows  that  the  money 
with  whi(±i  the  bnllding  was  erected  con- 
sisted solely  of  contributions  by  the  citizens 
of  that  conunnnlty.  Upon  the  hearli^  of  ap- 
pellee's motion  to  dissolve  the  writ,  many 
affidavits  were  Introduced  of  persons  who 
otmtribated  to  the  building  fund.  Allen  was 
one  of  those  contributors,  and  he  and  many 
others  testified  that  tlie  contrlbutiona  were 
made  with  the  distinct  understanding  with 
the  tmstees  that  the  bnildlng  was  to  remain 
upon  the  land  permanently.  Some  of  the 
■uoe  persons.  Including  Allen  and  wife,  tes- 
tllled  that  there  was  a  farther  ondNStand- 
hig  with  the  trostees  that  the  batldlng  should 
also  be  used  as  a  place  for  public  worsh^, 
as  well  as  a  sciiooUunue.  Two  of  the  tros- 
tees who  were  acting  as  aacb  at  the  time  of 
the  execution  of  the  deed  also  testified  that 
it  ma  their  intention  at  the  time  of  the  erec- 
tion of  the  balUUng  that  the  same  should  re- 
main upon  the  land  permanently,  while  an- 
other trostee  testtfled  tiiat  It  was  his  imder' 
standing  and  Intention  that  the  building 
abonld  remain  upon  the  land  so  long  only 
u  tiie  trostees  of  the  district  might  desire, 
aod  that  they  wotild  have  the  right  to  r^ove 
the  same  to  any  other  location  whenever 
ttt^  ttaoB^t  it  was  neeeasary  to  the  best 
interests  of  the  sdiool  district  to  do  so.  me 


presmt  trostees  also  testified  that  it  was 
not  the  intention  of  the  former  trustees  at 
the  time  the  bnllding  was  erected  that  the 
same  should  remain  a  permanent  fixture  op- 
on the  land,  and  that  the  present  trustees 
now  deemed  It  advisable  to  consolidate  the 
distrirt  with  another  district  and  to  move 
the  house  upon  another  location  for  the  con- 
venience of  all  the  patrons  of  the  school. 
They  further  testified  that,  while  they  made 
no  further  claim  to  the  land  upon  which 
the  building  had  been  erected,  they  had  nev- 
er abandoned  the  building  and  had  no  inten- 
tion of  doing  so.  Other  witnesses  testified 
that  the  house  was  not  built  for  church  pur- 
poses at  all,  but  strictly  for  school  purposes, 
and  that  the  use  of  the  same  as  a  church 
was  an  afterthought. 

Following  are  artic^  of  oar  Revised  Stat- 
utes: 

"Art  2822.  The  trustees  of  school  districts 
provided  for  in  the  preceding  articles  of  this 
chapter,  and  their  successors  in  office  shall 
be  a  body  politic  and  corporate  in  law,  and 
shall  be  known  by  and  under  the  tlUe  and 
name  of  district  trustees  of  district  number 
 ,  and  county  of  ,  state  of  Tex- 
as; and  as  such  may  contract  and  be  con- 
tracted with,  sue  and  be  sued,  plead  or  be 
impleaded.  In  any  court  of  this  state  of  prop- 
er jurisdiction,  and  may'  receive  any  gift, 
grant,  donation  or  devise  made  for  the  use  of 
the  public  schools  of  the  district  All  re- 
ports and  other  official  papers  shall  be  head- 
ed with  the  nnmber  of  district  and  name  of 
county." 

"Art  2844.  The  trustees  of  a  sdiool  dis- 
trict shall  contract  for  the  erection  of  the 
buildings  and  superintend  the  construction 
of  the  same;  and  the  county  superintendoit 
shall  draw  his  warrant  or  warrants  upon 
the  b61ioo1  fond  so  appropriated  only  upon 
the  accounts  first  approved  by  them. 

"Art  2S45.  No  mechanic,  contractor,  ma- 
terialman, or  other  person,  can  contract  for, 
or  In  any  other  manner  have  or  acquire,  any 
lien  upon  the  house  so  erected  or  the  land 
upon  wUdi  the  same  Is  idtaated;  and  all 
contracts  with  such  parties  shall  expressly 
stipulate  for  a  waiver  of  soch'llen." 

**Art  2847.  All  schoolhonses  erected, 
grounds  purchased  or  leased  for  a  school  dis- 
trict, and  all  other  property  belonging  there- 
to, shall  be  under  the  control  of  the  district 
trustees  of  such  district" 

"Art  2849l  All  conveyances,  devises  and 
bequests  of  property  for  the  benefit  of  the 
public  schools  made  by  any  one  for  any 
eotmty,  city  or  town,  or  district  shall,  when 
not  otherwise  directed  by  the  grantor  or  de- 
visor, vest  said  property  in  the  county  judge 
of  the  county,  or  the  board  of  school  trus- 
tees of  the  dty  or  town,  or  the  trustees  of 
the  school  district  or  their  successors  in  of- 
fice, as  the  trustees  for  those  to  be  benefited 
thereby,  and  the  same,  when  not  otherwise 
directed,  shall  be  admlnlatwed  Iqr  said  offl- 
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cers  nnder  snCh  rules  as  may  be  estmbUsbed 

by  tbe  state  Buperlntendent" 

When  the  fands  were  donated  for  the  con- 
struction of  the  building,  the  title  thereto 
passed  to  the  trustees,  and  the  building  erect- 
ed with  such  funds  became  subject  to  the 
provisions  of  the  statutes  above  quoted. 
When  the  contributions  were  made  for  the 
erection  of  the  building,  persons  making  such 
contributions  must  be  held  to  a  knowledge 
of  the  statutory  provisions  giving  absolute 
control  of  the  building  to  the  trustees  and 
prohibiting  the  fixing  of  a  lien  of  any  char- 
acter upon  the  building.  If  they  could  con- 
trol the  location  of  the  building  and  prohibit 
its  removals  then  they  could  set  aside  article 
2S47,  which  expressly  provides  that  all 
schoolhouses  shall  be  under  the  control  of 
the  district  trustees.  If  no  lien  of  any  <Aar- 
acter  could  be  placed  upon  the  house,  as  pro- 
vided by  article  2840,  then  for  a  more  co- 
gent renson  parties  donating  contributions  to 
be  used  In  the  construction  of  the  building 
would  have  no  right  to  claim  a  forfeiture  of 
title  to  tbe  building,  when  the  ground  upon 
which  It  is  located  Is  abandoned,  because  of 
thetr  understaudlng  that  at  the  time  they 
made  the  donations  the  bnllding  was  to  re- 
main upon  its  original  location.  See  Bhodes 
T.  Maret,  112  8.  W- 

We  are  of  tbe  opinion  that  the  Jadgmeit 
was  correct,  and  It  Is  affirmed. 

On  Motion  fbr  R^earlng. 

Ai^llantfl  Insist  that  ve  were  in  error  in 
holding  that  the  schoolhonse  did  not  beoome 
a  part  of  the  freehold  and  that  the  title 
thereto  did  not  revert  to  them  when  the  land 
upon  which  the  building  was  erected  was 
abandoned  for  school  purposes.  In  otlier 
words.  It  is  Insisted  Qiat  as  appellees  neither 
alleged  In  their  answer  to  plaintiffs'  peti- 
tion, nor  in  their  motion  to  dissolve  the  In- 
junction, that  It  was  not  the  Intention  of  the 
trustees  at  tbe  time  the  house  was  erected 
that  the  same  should  become  affixed  to  the 
land  as  a  part  of  the  freehold,  the  general 
rule  recognized  In  the  original  opinion  that, 
In  the  absence  of  such  Intention,  the  house 
does  become  a  part  of  the  realty,  would  ap- 
ply. No  contention  is  made  that  it  was  one 
of  the  considerations  for  the  conveyance  by 
appellants  of  the  land  upon  which  the  build- 
ing was  erected  that  the  building  should  be- 
come a  part  of  the  realty  and  revert  to  them 
when  the  land  should  cease  to  be  used  for 
school  purposes.  Hence,  If  appellants  are 
entitled  to  tbe  schoolbouse  erected  thereon, 
such  right  is  solely  by  virtue  of  the  rule  of 
law  noted  above.  If,  at  the  time  of  the  erec- 
tion of  tbe  house,  the  trustees  could  make  it 
a  part  of  the  realty  by  their  intention  to 
make  it  a  permanent  Improvement  upon  the 
land,  or  by  erecting  the  same  without  form- 
ing any  Intention  at  the  time  that  they  or 
their  successors  in  office  might  remove  It 
from  the  land  in  tbe  event  o<  a  decision  to 


abandon  the  land  for  school  pnrpoeea,  then 
they  could  control  the  title  to  tbe  bouse  In- 
definitely. Under  expresi  provlidon  of  the 
statutes  title  to  the  bouse  became  vested  in 
the  trustees  and  their  successors  In  office  as 
trustees  for  those  to  be  benefited  thereby 
"under  such  rules  as  may  be  established  by 
tbe  state  superintendent"  To  give  appel- 
lants' deed  the  construction  insisted  upon 
would.  In  effect,  be  to  say  that  the  trostees 
who  rec^ved  the  deed  would  have  the  au- 
thority themselves  to  vest  in  appellants  title 
to  the  schoolbouse  without  receiving  any  con- 
sideration therefor  and  would  have  anthortty 
to  bind  their  successora  in  office  to  do  tbe 
same.  Clearly,  this  would  not  be  in  the 
interest  of  the  patrons  of  the  school  and  thus 
deprive  them  of  title  to  school  property 
would  be  a  breach  of  trust  and  contrary  to 
public  policy.  Midland  Co.  v.  Slaughter,  130 
S.  W.  612;  Sanders  t.  Gaoley.  52  Tex.  Civ. 
App.  261,  113  S.  W.  660;  Jay  Coan^  v. 
Taylor.  123  Ind.  148,  23  N.  B.  7S2.  7  U  B.  A. 
160;  Sheldon  t.  Fox,  48  Kan.  356^  2»  F^. 
759,  16  L.  B.  A.  2CT,  and  notes;  MlUIUn  v. 
Edgar  Co.,  142  HL  628;  82  N.  B.  493,  18  !<. 
B.  A.  447,  and  dedsions  there  dted.  In  Jay 
Coun^  V.  Taylor,  supra,  it  was  held  that  a 
contract  by  a  board  of  county  oommlosloners 
employing  a  legal  adviser  for  a  period  tii 
three  years  beglnnlug  thkee  months  subse- 
quent to  tlie  expiration  of  the  term  of  office 
of  one  member  of  tbe  board  and  extending 
beyond  tbe  terms  of  office  of  an  the  members 
of  tbe  board  was  against  public  policy  and 
void,  and  In  that  case  the  following  language 
is  used:  "In  Graft  r.  McOouonghy,  79  la 
346  [22  Am.  Rep.  111],  the  Supreme  Court  of 
Illinois  said:  'Whatever  is  Injurious  to  the 
interest  of  the  public  Is  void,  on  tlie  gronnd 
of  public  policy.'  Tbla  losgoage  Is  quoted 
and  approved  In  tbe  recent  case  of  ^opie  t. 
Chicago  Gas  Trust  Ca  [130  111.  268.  22  N.  EL 
796],  decided  by  tbe  same  court  in  a  learned 
and  exhaustive  (pinion.  In  WUey  v.  Bann>- 
gardner,  97  Ind.  66  [40  Am.  Bep.  427]  what- 
ever is  Injurious  u>  public  Interest  Is  recog- 
nized as  contrary  to  public  policy.  It  Is 
evident  that  the  contract  Involved  in  this 
litigation  is  of  that  character.  It  ties  tbe 
hands  of  the  board  of  commissioners,  and  is 
prejudicial  to  the  free  exercise  of  its  power 
and  functions  for  tbe  public  good.  In  West 
Virginia  Transp.  Co.  v.  Ohio  River  Pipe 
Line  Co.,  22  W.  Va.  600,  46  Am.  Bep.  C27, 
the  court  says:  The  common  law  will  not 
permit  Individuals  to  oblige  themselves  by 
contract  either  to  do  or  not  to  do  anything, 
when  the  thing  to  be  done  or  omitted  is  In 
any  degree  clearly  Injurious  to  the  public'— 
citing  Chappel  v.  Brockwoy,  21  Wend.  [N.  1.] 
159.  See  People  t.  Ghlciw>  Gaa  Trust  Co.. 
supra." 

Certainly  it  was  not  within  the  s|^t  or 
intention  of  the  statute  that  those  who  were 
benefidally  Interested  in  the  building  eonld 
be  deprived  of  title  tbereto  without  reoelv- 
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tag  any  consideration  therefor  by  any  arbl- 
tiarr  act  of  the  tmsteea  who  erected  1^  when 
Uie  purpose  of  aadi  act  was  not  to  nlwerTe 
any  Interest  of  the  benefldazlea. 
The  motlim  for  rehearing  la  oTemiled. 


CirZ  OF  TC.  WOBTH  t.  CHABBONMEAU 
etuz.  (No.789fiu) 

(Court  of  CMl  AppealB  of  Texai.   Ft  Worth. 
Febu  14,  1UI4.   Rehearing  Denied 
Hareh.  1614.) 

L  Exnimr  Domaiit  (|  202*)— Etidbitoi  as 

10  CoHPaNaATlON. 

Id  condeiDDation  proceedioga,  where,  npon 
the  issue  of  damages,  the  owner  had  testiiied 
aj  to  the  quality  and  chBracter  of  the  laad  con- 
demned, sod  given  his  opinion  of  its  vaJue,  the 
jary  could  properly  consider  the  fact  of  plain- 
tiff's long  residence  upon  the  land  as  bearing 
DpoD  the  weight  of  the  testimony. 

[Kd.  Note. — For  other  cases,  see  Eminent 
Domain.  Cent  Dig.  {  Ml;  Dec.  Dig.  {  202*] 

2.  Emiwent  DoMAin  (I  202*)  —  EviDBNC*  aa 
TO  Compensation. 

In  condemnation  proceedings,  npon  the  ia- 
ane  of  the  value  and  character  of  the  property 
condemned,  the  jury  could  properly  consider  the 
fact  that  the  owner  bad  raised  bis  family  upon 
the  land  aa  ehowinf  Ita  adaptaUUty  to  bome- 
atead  naea. 

[Ed.  Note.— For  other  caaea,  sea  Eminent 
Domain.  CenL  IHf.  |  541;  Dec.  Dig.  |  m.*] 

3.  EviDiNca  (i  142*)— Value  or  Laud— Sales 
or  OniKB  Lands. 

While  it  is  permiaaible,  on  the  Issue  of  the 
Tahie  of  lands  sought  to  be  condemned,  to  show 
Hies  of  similar  lands  lo  the  "vicinity  at  about 
the  time  of  the  condemnation,  the  court  prop- 
erly rejected  testimony  of  a  witness  that  he  bad 
sold  1^  acres  for  HO  per  acre,  where  no  simi- 
larity of  coDttttion  waa  abown. 

[Ed.  Note.— For  other  eases,  aee  Evidence, 
Cent.  Dig.  H  416-423;  Dec  Dig.  |  142.*J 

4.  Etidenck  (S  142*)— Valtje  or  Pbofebtt- 
Sale  or  Otheb  Iiand. 

Upon  the  issue  of  the  value  of  lands  in 
condemnation  proceedings,  the  court  properly 
permitted  a  witness  to  testify  as  to  the  grosa 
receipta  from  tracts  of  land,  which,  though  lo- 
cated at  different  points,  were  iriinilar  to  the 
bod  in  controversy. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  416-423;  Dec  Dig.  S  142.*1 

5.  Appeal  and  Error  (J  978*)— Review- Dis- 
crethon  of  Lower  Coubi— New  Trial- 
Misconduct  or  JURT. 

Since  Rev.  8L  1911,  art.  2021,  providing 
that,  where  the  ground  of  motion  is  miscon- 
dnct  of  the  Jury,  etc.,  the  court  shall  bear  evi- 
deoee  thereof,  and  may  examine  the  Jurors,  etc., 
ind  if  the  misconduct,  etc.,  be  material,  a  new 
trial  may.  In  the  ^scretion  of  the  court,  be 
granted,  changes  tbe  common-law  rule,  the  ap- 
pellate court  will  not  disturb  the  discretion  of 
the  trial  court  in  denying  a  new  trial  aaked  on 
that  gronnd,  unleaa  there  waa  clearly  an  atniae 
of  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {|  3866-3870;   Dec  Dig.  { 

6^  New  Triaz.  (i  102*)  — Qboitnds  — Newlt 
DucoTBBED  Evidence. 
The  trial  eonrt,  in  eondenmatloD  proceed- 
iogs,  properly  refused  to  grant  a  new  trial  on 
the  gronnd  of  newly  diacovered  evidence;  no 


VarotMrensaBasa 


legal  excuse  being  presented  why  waA  evldenee 

Was  not  offered  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  »  207.  210-214;  Dec  Dig.  {  102.*] 

Appeal  from  Tarrant  Oonnty  Gonrt;  Obaa. 
T.  Prewett,  Judge. 

Condemnation  proceedings  by  the  City  of 
Ft  Worth  against  William  Charbonneaa  and 
wlf&  From  a  judgment  flxiiig  the  value  of 
the  property,  plaintiff  appeals.  Affirmed. 

McCart,  BowUn,  Terrell  ft  McCart  and  A. 
B.  Curtis,  all  of  Ft  Worth,  for  appellant 
Bell  ft  Milam  and  Flournoy,  Smith  &  Storer, 
all  of  Ft  Worth,  for  appellees. 

CONNER,  0.  J.  This  was  a  condemnatloD 
proceeding  Instituted  In  the  county  court  by 
the  city  of  Ft  Worth  against  William  Char- 
booneau  and  hla  wife  to  condemn  298  acres 
of  land  described  in  tbe  plaintlCf's  petition 
for  the  purpose  of  establishing  thereon  a 
water  reservoir.  The  land  sought  to  be  coa< 
demned  was  situated  in  the  valley  of  the 
West  forli  of  the  Trinity  river  near  the  city 
of  Ft  Worth,  and  constituted  a  part  of  a 
tract  of  about  1,100  acres  upon  which  the 
defendant  and  bis  wife  had  resided  as  a 
home  for  many  years.  Upon  the  trial  the 
jury  returned  a  verdict  in  favor  of  the  de- 
fendants for  $22,6S6  as  the  value  of  the  land 
actually  appropriated  by  the  city,  and  the 
further  sum  of  $3,000  aa  the  damage  to  the 
remainder  of  the  defendants'  tract 

[1,2]  The  fifth  ground  of  appellant's  mo- 
tion for  a  new  trial,  which  Is  presented  as 
appellant's  first  assignment  of  error,  com- 
plains of  the  action  of  the  court  In  refusing 
the  following  instruction,  viz.:  "You  are 
further  Instructed  that,  in  estimating  damag- 
es to  the  plaintiff  by  reason  of  the  property's 
being  taken  and  by  reason  of  the  damages. 
If  ony,  to  the  remaining  property,  you  will 
not  consider,  for  any  purpose,  the  fact  that 
plaintiff  has  lived  upon  the  property  a  long 
time,  that  the  same  Is  his  home,  or  that  he 
has  raised  his  family  upon  said  property." 
Appellant's  contention  is  that  it  was  entitled 
to  this  charge  so  as  to  exclude  from  the  con- 
sideration of  the  Jury,  In  assessing  damages, 
any  sentimental  value  of  the  lands  Involved 
in  the  controversy.  In  the  court's  charge  on 
the  subject,  no  sentimental  value  was  ao* 
thorized,  and  we  think  tbe  special  charge 
requested  was  properly  refused  on  the  ground, 
If  for  no  other  reason,  that  It  required  the 
Jury  to  wholly  disregard  tbe  fact  that  plain- 
tiff had  lived  upon  the  property  a  longtime 
and  that  the  same  was  his  home.  A  relevant 
Inquiry,  to  which  evidence  pro  and  con  was 
directed,  went  to  tbe  value  and  character  of 
tbe  land  sought  to  be  condemned.  The  de- 
fendant Charbonneau  testified  that  It  was 
bottom  land ;  that  It  was  susceptible  to  Irri- 
gation; that  he  uniformly  raised  good  crops 
thereon ;  that  In  many  years  there  had  been 
but  two  overflows  thereof;  and  gave  his  optn- 
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Ion  of  Its  Talne.  He  further  testified  that 
his  other  land  was  principally  adapted  to 
grazing  to  which  It  was  applied,  etc;  and, 
as  bearing  upon  the  weight  of  hla  testi- 
mony in  these  particulars,  we  think  the 
Jury  could  properly  consider  tne  fact  of  the 
plaintiff's  long  residence,  and  his  consequent 
famlliailty  with  the  subjects  about  which 
he  testified.  Siven  the  fact  that  the  defend- 
ant had  raised  his  family  upon  the  property 
tended  to  sbow  tlie  adaptability  to  homestead 
uses.  But  if  Immaterial,  and  as  sucb  should 
have  been  excluded,  the  charge  required  the 
exclusion  of  other  facta  recited,  which  we 
think  were  admissible  and  proper  for  tbe 
Jury's  coQslderatioD. 

Appellant's  twenty-eighth  ground  of  the 
motion  for  new  trial,  also  presented  in  Its 
first  assignment  of  error,  complains  of  the 
defendant  Charbonneau's  testimony  to  the 
effect  that  the  lands  In  controversy  had  been 
for  about  30  years  his  home,  and  that  he 
reared  his  family  there  and  did  not  wish 
to  part  with  it  This  ia  also  complained  of 
as  admitting  the  consideration  of  a  senti- 
mental value.  We,  however,  conclude  that 
nothing  prejudicial  has  been  pointed  out  In 
these  respects.  The  objection  to  the  evidence 
was  to  the  whole,  and,  as  we  have  pointed 
out,  we  tlUnk  it  was  relevant  for  the  defend- 
ants to  sbow  their  long-continued  residence 
and  the  adaptability  of  the  land  to  home- 
stead uses;  and  the  court  specifically  in- 
structed the  jury  that  they  should  disre- 
gard his  statement  that  he  did  not  wish  to 
irart  with  it  Moreover,  the  very  nature  of 
the  suit  Is  such  as  to  show  that  it  was  not  a 
voluntary  severance  of  his  homestead.  We 
see  nothing  In  the  charge,  the  evidence,  or 
the  argument  In  relation  to  these  matters, 
that  Justifies  the  conclusion  that  the  Jury  In 
fact  attached  any  sentimental  value  to  the 
land  In  controversy. 

[3]  Objection  was  made  to  the  exclusion  of 
the  evidence  of  J.  F.  Cook  to  the  effect  that 
he  had  sold  a  tract  of  land,  about  139  acres, 
for  cash,  about  the  time  of  the  institution  of 
this  suit,  for  the  sum  of  $40  per  acre.  While 
It  is  held  that  It  Is  permissible  on  the  issue 
of  the  value  of  lands  sought  to  be  condemned 
to  show  sales  of  similar  lands  In  the  vicinity 
at  and  about  tbe  time  of  condemnation,  no 
such  similarity  was  shown  In  the  present  in- 
stance as  to  make  the  rejection  of  Cook's 
testimony  reversible  error.  The  witness  was 
permitted  to  give  his  opinion  of  the  value 
of  the  Cliarbonneau  land,  and,  in  the  testi- 
mony offered  and  rejected.  It  appeared  that, 
of  the  139  acres  so  sold  by  Cook,  but  40  to 
80  acres  was  bottom  land,  and  that  tbe  rest 
was  broken.  It  further  appears  that  the 
tract  was  sold  as  a  whole  and  located  some 
three  miles  down  the  river  from  the  Charbon- 
neau  land.  It  waa  not  made  to  appear 
whether  the  bottom  land  was  susceptible  of 
Irrigation,  or  whether  it  was  in  cultivation, 
or  even  susceptible  of  cultivation.  So  that, 
aa  stated,  wo  cannot  aay  that  the  court  com- 


mitted reversible  error  in  tbe  rejection  of 
the  testimony.  Newbold  v.  I.  A  G.  N.  Ry. 
Co.,  84  Tex.  cay.  App.  625.  78  S.  W.  1079; 
Dennis  v.  Dallas,  etc,  By.  Oo.,  94  8.  W.  1092 ; 
Ft  W.  Improvement  Dlst  t.  Weath erred, 
149  S.  W.  6S0 :  Ghaney  v.  Coleman,  77  Tex. 
103,  13  8.  W.  850. 

What  we  have  said  in  disposing  of  the  tes- 
timony of  the  witness  Cook  applies  as  well 
to  the  testimony  of  B.  S.  Hill  and  others, 
which  we  need  not,  therefore^  pardcularly  dla- 
cnsa. 

[4]  Appellant's  fourth  assignment  Is  as  fol- 
lows: "The  court  erred  in  allowing  the  wit- 
nesses Seyster  and  Germany  to  testify,  over 
plaintiff's  objection,  as  to  the  gross  receipts 
from  small  tracts  of  tru<^  land  located  many 
miles  from  the  land  In  controversy,  and  not 
similarly  situated ;  said  witnesses  not  having 
testified  as  to  the  net  receipts,  and  the  saiue 
being  an  incorrect  measure  of  damages." 
The  witness  Seyster  testified  that  he  had  ex- 
amined the  Charbonneau  laud  sought  to  be 
condemned,  and  that  It  could  be  irrigated  by 
pumping  water  from  the  river ;  that  he  had 
had  experience  with  lands  Irrigated  in  tbe 
same  manner  from  tbe  Trinity  river ;  that  he 
was  at  the  time  cultivating  land  near  Ran- 
dall's mill,  located  in  the  Trinity  river  hot- 
toms  some  eight  or  ten  miles  below  the  Inii<) 
In  controversy,  upon  which  he  had  raised  last 
.year  200  bushels  of  potatoes  per  acre,  and 
also  $105  worth  of  beans  (m  one  acre.  Tbe 
witness  Germany  testified  that  he  owned 
some  bottom  land  on  the  West  fork  of  the 
Trinity  river  several  miles  west  of  Ft  Worth; 
that  he  irrigated  four  acres  by  pumping 
water  out  of  the  river  and  made  on  It  $250 
per  acre  gross ;  that  he  made  about  $500  per 
acre  on  pepper,  $200  per  acre  on  cucumbers 
and  beans,  $300  per  acre  on  onions — these 
prices  being  realized  on  the  Ft  Worth  mar- 
ket. He  was  not  able  to  state  his  exact  ex- 
penses, but  testified  that  the  net  profit  was 
about  one-half  the  gross  income.  We  think 
this  evidence  was  admissible.  It  tended  to 
show  the  uses  to  which  the  Charbonneau  land 
could  be  put,  and  was  relevant  on  the  Issue 
of  Its  value,  irrespective  of  the  costs  of  crop 
production.  While  located  at  dlfferoJt  points, 
tbe  land  mentioned  by  the  witnesses  was 
shown  to  be  similar  to  the  Charbonneau 
land  and,  like  the  Charbonnean  land,  macep- 
tlble  of  IrrigatloD,  and  we  see  no  reason  why 
the  Jury,  In  determining  the  value  of  the 
Charbonneau  land,  might  not  reasonably  con- 
sider, among  otlier  things.  Its  agricultural 
possibilities. 

[S]  In  the  fifth  assignment  complaint  Is  , 
made  of  alleged  misconduct  on  tbe  part  of  tbe  I 
Jury,  but  we  are  not  Inclined  to  attach  mack 
Importance  to  this,  and  for  that  reason  will 
not  set  out  In  detail  the  long  statement  fol- 
lowing the  assignment    In  substance  ve 
think  it  amounts  to  no  more  than  mere  argu- 
ment on  the  part  of  the  jurors  relating  to 
evidence  actually  before  them,  such  a  Cba^  | 
bonnean's  having  lived  on  die  place  a  looS  i 
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time  and  tliat  it  was  bis  home;  tbat,  wltb 
tb^  bottom  land  segregated  from  tbe  rest, 
be  would  be  deprived  of  Umber,  of  wblch,  in 
part,  tbe  bottom  land  was  covered;  tbat  tbe 
natural  gas  might  some  time  become  ex- 
hausted, etc.  Some  of  tbe  statements  were 
denied,  and  we  feel  do  disposition  to  disturb 
the  discretion  exercised  by  the  trial  court  In 
orermllng  the  motion  for  a  new  trial  on  tbla 
ground.  Article  2021  of  the  Revised  Statutes 
prorides  that:  "Where  the  ground  of  the 
motion  is  mlscimduct  ot  the  Jury  or  of  the 
officer  la  charge  of  same,  or  bet^nse  of  any 
commtinicatlon  made  to  tbe  Jury,  or  becanse 
tbe  inry  recdved  other  testimony,  the  court 
shall  hear  evidence  thereof;  ai^  it  shall 
be  competent  to  prove  sach  facts  by  the  Jur- 
ors or  others  by  examination  to  open  court; 
and.  If  the  misconduct  proven,  or  the  testi- 
mony received,  or  tbe  communication  made 
be  material,  a  new  trial  may,  in  Qie  discre- 
tion of  the  court,  be  granted." 

Prior  to  the  act  of  190S  (Acts  1905,  c.  18),  of 
wblch  the  article  of  the  statute  referred  to  Is 
a  part,  sntdi  grounds  of  rdlef  were  not  avaU- 
eble.  For  manifttt  leaKHis  our  Supreme 
Court  adopted  the  broad  rule  tliat  Jurors 
should  not  in  dvll  cases  be  allowed  to  at- 
tack their  verdict  by  testifying  to  misconduct. 
Irregularities,  or  impropriety  on  the  part  <tf 
themselves  and  their  fellows  occurring  In  the 
privacy  of  their  deliberations,  and  this  was 
said  to  be  in  accordance  with  tbe  great 
weight  of  authority.  See  St  L.  S.  W.  By.  Co. 
V.  Rlcketts,  96  Tex.  68,  70  S.  W.  316.  While 
the  old  rule  was  evidently  regarded  by  our 
Ijeglslatnre  as  too  rigid,  tbe  reasons  therefor 
would  seem  stlU  to  exist,  and  tbe  Legislature, 
In  enlarging  tbe  rule,  has  distinctly  com- 
mitted It  to  the  "discretion"  of  the  trial  court 
who  bears  the  matter.  We  therefore  think 
that,  to  constitute  a  ground  for  reversal,  It 
should  be  made  plainly  to  appear  that  tbe 
mlscondnct  of  the  Jury  was  not  only  material, 
but  such  as  to  show  an  abuse  of  tbe  trial 
court's  discretion  In  declining  to  grant  a  new 
trial  on  such  ground.  See  Whltaker  v. 
Browning.  155  S.  W.  1197 ;  Foley  v.  Northrup, 
47  A  ex.  Civ.  App.  277,  105  S.  W.  231 ;  M.,  K. 
&  T.  By.  Co.  V.  Blalack,  128  S.  W.  708;  City 
of  Ft.  Worth  T.  Lopp,  134  S.  W.  825;  Kaltey- 
er  V.  Mitchell,  102  Tex.  390,  117  S.  W.  792, 
132  Am.  St.  Bep.  889 ;  H.  &  T.  O.  By.  Co. 
V.  Gray,  137  S.  W.  731 ;  M.,  K.  A  T.  Ry.  Co.  v. 
Brown,  140  S.  W.  1172. 

[I]  After  the  trial  court  bad  overruled  ap- 
pellant's original  motion  for  a  new  trial,  it 
filed  a  supplemental  motion  to  tbe  effect  tbat, 
as  shown  by  the  opinion  of  a  resident  engi- 
neer in  charge  of  the  construction  of  tbe  reser- 
voir, the  reservoir  would  fill  up  with  sediment 
or  silt  in  the  course  of  30  or  85  years,  after 
which  the  reservoir  would  have  to  be  aban- 
doned. The  contention  Is  that,  this  being 
true,  tbe  land  would  revert  to  caiarbonneao, 
and  that  It  would  be  manifeaUy  unjust  to 


now  allow  Charbonneau  the  full  value  of  the 
land,  as  was  evidently  done  by  the  verdict  of 
the  Jury. 

Chapter  11,  8  3,  p.  63,  of  tbe  charter  of  the 
dty  of  Ft.  Worth,  gives  the  dty  power  "to 
condemn  property  In  any  court  of  competent 
Jurisdiction  whenever  deemed  expedient  with- 
in or  without  the  limits  of  the  city  upon  com- 
pensation duly  paid,  for  any  public  or  munlc* 
Ipal  use  or  purpose,  and  shall  be  governed  In 
such  lOYtceediDg  by  the  general  laws  of  the 
state  relative  to  condemnations."  Articles 
1003.  lOOS,  6518,  and  6619  of  the  Revised 
Statutes  provide  the  method  or  procedure 
under  the  state  laws.  Article  6519  spedally 
provides  that,  when  "the  whole  ot  a  person's 
real  estate  Is  condemned,  the  damages  to 
which  he  shall  be  entitled,  shall  be  tiie  mar- 
ket value  thereof  In  the  market  in  wbidi  tbe 
same  Is  located";  and  this  the  UMasnre 
of  damages  authorized  by  the  court's  charge 
for  defendants'  land  actual^  taken,  to  which, 
on  this  subject,  no  exception  has  been  made. 
The  engineer's  statement  is  to  tilie  effect  that: 
"In  the  course  of  years  such  sUt  will  fill  or 
nearly  flU  the  storage  capacity  of  the  reeer^ 
voir.  •  *  •  Although  purely  a  matter  of 
(pinion,  I  am  inclined  to  the  belief  that  30  or 
40  years  is  the  probable  length  to  the  life  of 
tbe  West  fbrk  reservoir  for  a  water  supply 
for  the  dty  of  Ft  Worth."  To  now  reverse 
the  Judgmoit  and  awd  a  new  trial  upon 
any  such  assumption  would.  It  seems  to  us,  be 
contrary  to  the  statute  and  manifestly  unjust 
to  the  defendants.  Moreover,  if  In  any  event 
it  could  be  said  that  evidence  of  the  charac- ' 
ter  Indicated  tn  tbe  aflldavit  of  the  engineer 
was  relevant  on  the  Issue  of  damages,  no 
legal  excuse  whatever  is  presented  why  such 
evidence  was  not  secured  and  offered  in  due 
course  of  tiie  trial.  While  the  verdict  and 
Judgment  seem  large,  It  Is  not  complained  of 
as  excessive,  nor  Indeed  could  it  well  be.  The 
evidence  of  the  value  of  the  land  actually 
taken  varied  from  ¥30  to  fSOO  per  acre.  Tbe 
verdict  sbows  that  the  Jury  allowed  ¥76. 
There  was  'ample  evidence  also  that  the  dam- 
ages done  to  tiie  defendants'  remaining  tract 
was  In  excess  of  the  $3,000  allowed  by  the 
Jury.  So  that,  on  the  whole,  It  cannot  be 
said  tbat  the  verdict  and  Judgment  is  not  am- 
ply supported.  No  reversible  error  having 
been  pointed  out,  we  conclude  that  tbe  Judg- 
ment should  be  affirmed. 

Affirmed. 


ZiESTER  V.  GATEWOOD  et  al. 
(No.  694.) 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
April  11,  1914.) 

1.  PUADINO  8*)— FaOTS  and  CONCLUSIONS. 

An  allegation  that  a  judgment  was  void  be- 
canse altered  by  the  parties  before  being  re- 
corded is  a  statement  of  a  conclusion,  which  is 
Dot  soffident  to  authorise  an  injuncaon  to  re- 
strain the  anforcemoit  of  the  Judgment,  with- 


•Vto  ecbw  csMs  AM  MOW  topto  Mid  Motlea  NUICBER  in  Dm.  Ug. «  An.  Dig.  Ker-No.  SerlM  *  R«p'r  IndaxM 


Digitized  by 


Google 


390 


106  SOUTH WBSTKRN  BBPORTBB 


out  allecrationfl  of  facts  wUch  overcome  the  pre- 
sumption of  tbe  validity  of  the  Judsment. 

[Ed.  Note. — For  other  coses,  see  Pleading, 
Gent  Dig.  Si  12  28^,  68;  Dec;  Dig.  S  &*J 

2.  JUDQIUCNT  (I  21*)— YAUDirr— CXBTjUlTTT  OT 

Amount. 

A  judgment  for  the  "sum  of  $  ,  being 

the  amount  or*  a  replevy  bond,  vras  not  void 
for  uncertainty,  if  the  bond  was  in  tbe  record 
and  the  amount  thereof  was  fixed,  under  the 
rule  that  a  judgment  ia  certain  which  can  be 
made  certain. 

[Ed.  Note.— For  other  cases,  see  Jndgmenti 
0«nt.  Dig.  H  7,  8;  Dec  Dig.  |  21.-*] 

8.  JUDOMXNT  ({  495*)— EQUTTABU  BKZJEF— 

Pleadin  o— Pbesuhption  8. 

Where  it  was  alleged  that  a  certain  judg- 
ment, execution  upon  which  was  sought  to  be 
restrained,  was  upon  ft  replevy  bond,  and  that 
it  stated  it  was  for  the  amount  of  the  bond,  it 
will  be  conclusively  presumed  that  the  bond 
was  a  record  in  the  cauae  la  vUdi  the  judg- 
ment was  rendered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent.  Dig.  {|  549^,  933,  934;  Dec  I>lg.  8 
495.*] 

4.  JUDOIIXNT  (I  604*);-EqniTABXX  RXLIEX^ 

Issues— Erroneous  Judqhent. 

In  a  collateral  suit  to  restrain  execution 
upon  a  judgment  for  the  amount  of  a  replevy 
bond,  the  question  whether  the  judgment  should 
have  been  for  the  amount  of  the  bond  or  for 
the  value  of  the  property  replevied  cannot  be 
eonridered. 

[Ed.  Note^For  other  cue^  see  Judgment, 
Gent  Dig.  {|  944-^7;  Dec  Dig.  |  604.*] 

5.  BxEoUnoN  (S  171*)— Bquitabix  Reuet- 
Qbo  UNDB— Alteration. 

Where   a  judgment   was   rendered  for 

"I  ,  being  the  amount  of  a  replevy  bond, 

tlie  filling  tn  of  tbe  blank  with  the  amonnt  oi 
the  bond  would  not  affect  the  rights  of  the  par- 
ties to  the  judghient,  and  therefore  would  not 
be  a  material  alteration  which  would  autbor- 
iie  an  InjanctiOB  to  restrain  execution  on  the 
judgirent. 

[Ed  Note.— For  other  casen,  see  Execution, 
Cent  Dig.  H  497-618;  Dec  Dig.  |  171.*] 

ft.  ExKotmoff  (I  171*)— Equitabue  Rslixf— 

PbEBUHFTIONS— AX.TBBATI0  K . 

Where  a  petition  to  enjoin  the  execution 
of  a  judgment  alleged  that  the  judgment  origi- 
nally read  for  "Jf— - — ,  being  the  amount  of^a 
replevy  bond,  but  had  been  altered  by  the  in- 
sertion of  the  figures  1S,000  in  the  space  left 
blank,  it  will  be  presumed,  in  the  absence  of  al- 
legations to  the  contrary,  that  the  bond  was 
for  a  fixed  amount,  and  that  the  amount  there- 
of was  the  same  as  tliat  inserted  in  the  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  497-518;  DecTDig.  {  171.*] 

7.  Judgment  ({  45S*)— Bquitablk  Rkukt— 
Venue.  ' 

Bev.  St  1911,  art  ^SS,  requiring  injunc- 
tiona  to  stay  proceedings  on  a  jndgment  to  be 
returnable  to  the  court  in  which  the  judgmeot 
was  rendered,  and  Rev.  St  1911,  art  1830, 
subd.  17,  requiring  suits  to  enjoin  the  execu- 
tion of  a  judKment  to  be  brought  in  the  coun- 
ty in  wUcb  the  judgment  was  rendered,  do  not 
apply  to  a  void  judgment  provided  tbe  nullity 
appears  upon  the  face  of  the  judgment  or  the 
record,  but  do  apply  where  the  ground  of  nullity 
ia  an  alleged  alteration  which  is  not  shown  to 
be  Boeh  a  material  change  as  to  invalidate  the 
judgment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  860-862;  Dec  Dig.  |  495.*] 


8.  Venue  (S  46*)— Change  or  Vewu«. 

A  suit  was  brought  in  the  coonl?  where 

?iIaiatiff*B  land  was  situated  to  enJdn  the  en- 
orcement  of  a  judgment  rendered  to  anotho' 
county,  and  to  remove  tbe  cloud  cast  upon 
plaintiDTe  title  by  the  retarding  of  an  abstract 
of  the  judgment  lien  in  tbe  county  where  the 
land  was  situated,  which  suit  was  based  upon 
an  alleged  alteration  of  the  jndgment  prior  to 
tbe  recording  of  It.  but  the  petition  contained 
no  allegations  of  facts  to  sustain  the  conclusion 
that  the  judgment  was  materially  altered.  i/eW, 
that  the  suit  should  be  transferred  in  its  en- 
tirety to  tbe  court  where  the  judgment  was  ren- 
dered, under  Rev.  St.  1911,  art  4053,  and  ar- 
ticle 1830,  subd.  17,  fixing  the  venue  of  suits 
to  restrain  execution  upon  a  judzment  and 
not  retained  as  to  the  removal  of  tne  cloud  in 
the  county  where  tbe  land  was  situated,  under 
the  provisions  of  article  1830,  subd.  14,  fixing 
tbe  venue  of  suits  to  remove  a  cloud  upon  title. 

[Ed.  Notc~For  other  cases,  see  Venue,  Cent 
Dig.  {  68;   Dec.  Dig.  {  46.*] 

9.  DisuisSAi,  AND  Nonsuit  Q  6S*>-Jubibdio- 
TioN  and  Venux. 

Where  a  suit  to  enjoin  tiie  execution  of 

a  judgment  was  not  brought  in  the  county  In 
which  the  judgment  was  rendered,  as  required 
by  Rev.  St  1911,  art  4653,  and  article  1830^ 
subd.  17,  the  objection  is  one  of  venue,  and  not 
of  jurisdiction,  and  it  was  proper  to  transfer 
a  suit  to  the  proper  coantiy,  instead  of  dismiss- 
ing it 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit  Cent  Dig.  U  IIS,  116;  Dec  Dig. 
S  B5.*l 

Appeal  from  District  Court  Randall  Coun- 
ty ;  James  N.  Browning,  Judge. 

Suit  by  L.  T.  Lester  against  W.  W.  Gate- 
wood  and  others.  From  an  order  of  the  dis- 
trict (%urt  granting  a  change  of  v&uie,  tbe 
plaintiff  apiteals.  Affirmed. 

A.  S.  BolUmi  and  Beedor  ft  Dooley,  all  of 
AmariUo,  and  O.  W.  Barcns,  of  Weatberford. 
for  appeUant  Knight  &  Slaton,  of  Hereford, 
and  W.  Bore^  of  Anarillo,  for  appdlees. 

HENDRICKS,  J.  We  quote  from  app^- 
lant's  brief  as  follows :  "The  appellant  filed 
his  suit  in  the  district  court  of  Randall  coun- 
ty, Tex.,  in  which  he  set  up  that  the  appel- 
lees were  acting  under  and  by  virtue  of 
a  Judgment  of  the  district  court  of  Deaf 
Smith  county,  which  judgment  was  void  by 
reason  of  the  fact  that  it  had  been  altered 
materially  by  tbe  appellees,  in  vacation  and 
without  notice  to  tbe  court  or  to  tbe  ai^- 
lant"  Be  further  alleged  that  "subsequent 
to  the  fraudulent  alteration  of  said  Judg- 
ment by  apiwllees,  that  some  one  of  them 
with  full  knowledge  that  said  Judgment  was 
void  procured  an  abstract  of  same  and  plac- 
ed It  of  record  In  Randall  county,  Tex^  thus 
making  same  a  lien  on  all  the  real  estate 
owned  by  the  appellant  in  the  said  county." 

Quoting  from  api>ellees'  brief,  the  petition 
of  apiKllant  In  this  cause  exhibits:  "That 
on  the  6th  day  of  hfay.  1910,  W.  W.  Gate- 
wood  and  Knight  ft  Slaton  recovued  a  Jadg- 
ment  in  the  district  oonrt  of  Deaf  Smith 
county  against  TSriooa  parties  defttidant 
for  Tarioufl  anms  of  money  on  owtala  pcomls- 
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S017  notes  executed  by  such  peraons,  with 
foreclosure  of  a  chattel  mortgage  lien  ou 
600  head  of  steers.  It  is  shown  (in  said  peti- 
tion) that  the  cattle  had  been  sequestered  by 
the  plaintiffs  In  that  suit  (In  Deaf  Smith 
county)  and  replevied  by  one  E.  F.  Brown, 
and  the  present  suit  grows  out  of  aa  attack 
on  that  part  of  the  Judgment  which  has  ref- 
erence to  the  replevy  bond"  and  rendered  in 
tbat  cause,  as  follows:  "And  it  further  ap- 
pearing to  the  court  that  the  defendant  Ful- 
ton Brown,  by  name  of  K  F.  Brown,  had 
replevied  the  cattle  seized  under  writ  of  se- 
questration issued  in  the  cause  by  giving  a 
replevy  bond  conditioned  as  required  by  the 
atatntes  of  Texas,  with  L,  T.  Lester  and  Q. 
H  Abbott  as  sureties,  and  payable  to  W.  W. 
Gatewood,  Wm.  M.  Kulgbt,  and  John  P. 
Slaton,  plalntiSs,  and  it  further  appearing 
that  said  cattle  have  t>een  by  the  Jury  in 
tb^  verdict  valued  at  $35  per  head.  It  Is 
therefore  ordered,  adjudged,  and  decreed  by 
the  court  that  the  plaintiffs,  W.  W.  Gate- 
wood  and  Wm.  M.  Knight,  and  Jolui  P. 
Slaton,  do  have  and  recover  of  and  from 
tbe  defeidants  B.  F.  Brown,  L.  T.  Lester  and 
G.  L.  Abbott,  Jointly  and  serexally  the  sum 
ot  9  •  •  -t  being  tbe  amount  of  aald  r^levy 
bond,  for  which  «cecutlon  may  Inue  in  favor 
of  tbe  respective  plalntUDB  to  tbe  amount  of 
the  sereral  reapeetlve  JudgmmtS-" 

The  petition  for  injunction  presented  to 
Oi»  district  lodse  of  Bandall  county  also  al- 
leged the  issuance  of  an  execution  upon  the 
Judgment  imdeied  by  tbe  dlsttlct  court  of 
Deaf  Smith  county*  by  Tlrtue  of  which  the 
dwrlff  of  Lubbof^  county,  Tex.,  was  levying 
vBon  certain  bank  atock  owned  by  appellant 
u  a  stocUuddM  of  a  nathmal  bank  In  the 
town  of  Lubbock,  also  spaa  certain  real  es- 
tate situated  in  said  dty.  Tbe  district  Judge 
of  the  Forty-Seventh  Judicial  district,  In 
wbich  BandaU  county  Is  situated,  ordered  a 
lemponuy  writ  of  injunction,  *  *  *  as 
pmyed  for,  restraining  the  defendants 
•  •  •  from  proceeding  further  with  the 
aUe  advertised,  or  from  making  farther  ler- 
lei  or  dtdng  anything  farther  undes  the  said 
flxecDttoD  or  Judgment  nntU  final  hearing," 

StCL 

As  stated  by  appeUant  In  Us  brief:  "Oth- 
er allegatloas  were  made  In  the  petition 
nUtb  it  is  not  necessary  to  set  out  In  order 
to  arrive  at  the  matters  Involved  in  this  ap- 
peal"—the  appellant  abandoning,  as  we  un- 
derstand bis  brief,  on  account  of  his  posi- 
tions  hi  this  court,  all  other  atlegatloos  stat- 
ing additional  grounds  for  Injunction,  except 
those  directly  germane,  briefed,  and  assigned 
tai  this  appeaL  The  district  court  sustained 
to  exception  to  appellant'a  petition  when  tbe 
case  was  called  for  final  hearing  at  a  regular 
term  of  tbe  district  court  of  BandaU  county, 
and  changed  the  venue  of  tbe  <janae,  nnder 
the  statute,  to  the  district  court  of  Deaf 
flmith  county. 

As  stated,  tbe  Jndgment  asMUed  la  against 


tbe  appellant  on  a  replevy  bond,  and  it  Is 
noted  that  the  Judgment  recites  that  the 
plaintiffs,  In  the  proceeding  In  tbe  district 
court  of  Deaf  Smith  county,  "do  have  and 
recover  of  and  from  the  defendants,  E,  P. 
Brown,  L.  T.  Lester  and  G.  L.  Abbott,  Joint- 
ly and  severally  the  sum  of  $  ,  being 

the  afnount  of  taid  replevy  bond,  for  which 
execution  may  issue  in  favor  of  the  respec- 
tive plaintiffs  to  the  amount  of  tbe  several 
respective  Judgments";  limiting  the  recov- 
ery, as  Indicated,  to  the  amount  of  tbe  other 
Judgments  recovered  by  plaintiffs  against  the 
various  parties,  and  which  Judgments,  we  as- 
sume in  this  proceeding  only,  the  Judgment 
upon  the  replevy  bond  covered. 

[1]  In  this  case,  as  In  any  other  proceed- 
ing for  injunction,  the  consideration  of  the 
equities  Is  referable  to  the  allegations  of 
fact,  and  not  of  conclusions,  for  the  purpose 
of  Invoking  the  relief  prayed  for.  The  con- 
clusion pleaded— tbat  the  Judgment  Is  void 
because  of  the  alteration — is  unavailable,  if, 
upon  consideration  of  the  petition,  sufficient 
allegatims  of  tact  are  not  made  negativing 
Its  validity  and  overcoming  the  presumption 
ordinarily  Inddoit  to  tbe  rendition  of  every 
Judgment 

[2]  Appellant  also  alleges  that  tbe  Judg- 
ment for  the  sum  of  "9  as  quoted 

horeln,  rendered  against  him  as  an  obligor 
on  the  replevy  bond  In  tha  other  proceeding, 
was,  the  appellees,  or  some  one  of  them, 
fraudulently  altered  by  wilting  in  said  blank 
q^ce  the  figures  "15,000,"  making  the  Judg- 
ment as  to  blm  read  for  the  sum  of  "915,- 
OOOl"  Tbe  appellant,  however,  does  not  In- 
form us  whether  tbe  correct  amount,  or  an 
incorrect  entry  as  to  the  real  amount  of  the 
Judgment,  was  Inserted  In  the  blank  space. 

[t]  Evidently,  the  Judgment,  as  It  reads, 
was  for  "the  amount  of  said  replevy  bond" ; 
and  appellant's  allegation  that  it  was  a 
Judgment  upon  a  replevy  bond  conclusively 
presumes  It  to  be  a  record  In  that. cause. 
Neither  does  the  appellant  lnA>rm  us  of  the 
amount  of  the  replevy  bond  which  he  signed 
as  surety  In  the  other  cause  In  Deaf  Smith 
county. 

[4]  It  will  be  remembered  that  In  this 
collateral  proceeding,  we  are  not  concerned 
with  tbe  question  whether  the  district  court 
of  Deaf  Smith  county  pronounced  an  er- 
roneous or  correct  Judgment  in  decreeing  the 
amount  recovered  by  the  plaintiffs  against 
appellant  upon  said  replevy  bond  as  the 
amount  designated  in  the  bond,  or  that  such 
Judgment  should  bave  been  for  tbe  amount 
of  the  value  of  the  cattle,  or  some  other 
amount  In  this  proceeding,  under  the  alle- 
gations in  plaintiff's  petition,  the  Judgment 
for  the  amount  in  the  replevy  bond  is  to  us 
a  Correct  amount,  and,  whatever  the  amount, 
could  not  be  questioned  by  us,  if  the  decree 
is  to  be  regarded  by  us  as  sufficiently  cer- 
tain, viewing  the  petition,  as  the  rendition 
of  a  Judgment  for  any  spMlflc  sum. 
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Tbe  case  of  Lnter  r.  Rose,  16  Tex.  S2,  6S, 
was  one  upon  appeal  from  the  justice  court 
to  the  district  court,  where  the  cause  was 
tried  de  novo.  The  Justice  court  judgment 
was  for  the  plaintllt  for  $73,  and  costs  of 
suit  The  district  court  Judgment  was  as 
follows:  "In  this  case  It  is  ordered  that  the 
Judgment  of  the  court  below  (the  Justice 
court)  be  affirmed,  with  10  per  cent,  dam- 
ages," etc. — without  any  statement  whatever 
in  figures  or  letters  of  any  amount  rendered 
In  the  district  court,  except  by  reference  to 
the  Justice  court  Judgment,  which  did  state 
the  amount  That  proceeding  also  Involved 
the  title  to  real  property  under  a  Sheriff's 
sale,  based  upon  the  district  court  Judgment, 
and,  when  the  claimant,  under  the  Judgment 
above  recited,  introduced  said  Judgment,  the 
execution  thereupon,  and  the  deed  by  the 
sheriff,  the  trial  court  excluded  all  of  the 
same,  on  the  ground  that  the  Judgment  was 
null  and  void.  With  this  Judgment,  execu- 
tion, and  sale  thereunder  before  the  Su- 
preme Court,  Justice  Wheeler  said  that,  while 
the  Judgment  was  not  as  "full  and  formal 
as  It  might  have  been,  •  •  •  It  Is  not, 
therefore,  necessarily  void.  Though  It  does 
not  specify  the  sum  for  which  it  was  ren- 
dered, yet  that  may  be  readily  ascertained 
by  referrace  to  the  Judgment  of  the  Justice, 
which  was  before  the  court  (the  district 
court)  when  It  gave  Judgment,  and  remains 
there  of  record;  and,  though  It  is  not,  in  it- 
self, certain  as  to  the  amount,  it  may  thus 
be  rendered  certain."  Justice  Wheeler  In 
that  case  further  quotes  from  another  case: 
"That  the  plaintiff  recover  of  the  defendant 
according  to  specialty,  with  6  per  cent  in- 
terest and  costs,  on  a  verdict  for  the  plain- 
tiff according  to  specialty,  with  6  per  cent 
•  interest,  the  ad  damnum  being  left  blank  In 
the  declaration,  but  laid  In  the  writ.  Is 
vaUd." 

The  case  of  Roberts  y.  Landmm,  20  Tex. 
p.  474,  decided  by  Justice  Roberts,  was  an 
action  of  debt  upon  a  certain  Judgment  pre- 
viously rendered,  for  the  purpose  of  reviv- 
ing said  Judgment  in  which  revival,  the 
amount  was  left  blank,  and  which  also  seem- 
ed to  be  the  condition  of  the  original  Judg- 
ment with  no  reference  whatever  to  any 
record  for  a  correct  amount  as  to  the  recov- 
ery intended  to  be  reinstated.  The  Supreme 
Court  held  the  Judgment  void  for  the  rea- 
son: "First  there  is  no  amount  spedfled; 
second,  there  Is  no  reference  to  papers  of 
record  In  the  Injunction  suit  by  which  the 
amount  could  be  fixed,  and  there  are  blanks 
which  leave  undetermined  what  amount  or 
interest  was  intended  to  be  given ;  and,  third, 
the  clerk  could  not  Issue  execution  on  It  with- 
out reference  to  other  records."  The  injunc- 
tion suit  mentioned  in  the  findings  of  the 
court  was  the  suit  in  which  the  previous 
Judgment  was  originally  attempted  to  be  ren- 
dered. This  case,  although  negatively  pre- 
senting the  principle.  Infers  that  if  there 
had  been  some  record  In  the  particular  cause 


definitely  stating  an  amount  and  referred 
to  in  the  decree  attempting  to  pronounce  the 
amount,  the  Jndgment  would  have  heai  suf- 
ficient 

Black  on  Judgments,  vol.  1,  |  118,  in  com- 
menting upon  the  maxim  "That  is  regarded 
as  certain  which  can  be  made  certain,"  says: 
"We  are  unable  to  discover  any  good  reason 
why  tills  maxim  should  not  apply  to  the 
amount  of  a  Jndgment  as  well  as  tn  any 
other  case.  An  obscure  or  ambiguous  desig- 
nation of  the  parties,  or  the  subject-matter 
InTolved,  may  be  construed,  as  we  have  seen, 
with  reference  to  the  other  parts  of  the  rec- 
ord. And,  If  the  pleadings,  or  the  verdict, 
show  the  actual  amount  of  the  recovery, 
without  any  doubt  or  room  for  mistake,  it 
would  seem  that  the  Judgment  should  not  be 
considered  Invalid,  at  least  as  between  the 
parties,  for  Its  failure  to  specify  the  sum 
awarded  with  precision."  Black  cites  the 
case  of  Ellis  v.  Dunn.  3  Ala.  632,  where  It  is 
said  that:  "A  Justice  Jndgment  that  the 
plaintiff  recover  the  sum  as  claimed  In  the 
above  case'  will  be  sustained,  notwithstand- 
ing Its  Informality,  when  the  record  shows 
that  the  action  was  assumpsit  for  $81,  and 
defendant  ap];)eared  and  contested  the  claim." 
This  author  does  say  (section  118):  "It 
must  be  admitted  that  the  authorities  hard- 
ly go  to  the  length  of  sanctioning  the  rule 
here  suggested,  although  the  general  princi- 
ple of  construing  a  Judgment  by  the  record 
Is  not  disputed;  but  the  cases  certainly  Justi- 
fy the  statement  that  If  the  Jndgment  entry 
Itself,  without  naming  the  amount  of  recov- 
ery, contains  data  which  permits  its  calcu- 
lation, a  sufficient  degree  of  certainty  is  at- 
tained." We  think  the  authortUes  in  this 
state,  as  well  as  of  other  states,  clearly 
vindicate  the  rule,  even  stated  as  broadly  as 
Mr.  Black  expresses  it  Also  Martin  v.  Teal 
(ClT.  App.)  29  8.  W.  681;  Posey  t.  Green,  78 
Ky.  162. 

The  replevy  bond,  to  whldi  the  Judgment 
referred  as  the  amount  of  rendition,  as  well 
as  the  amount  Intended  to  be  inserted  in  the 
blank  space,  we  are  entitled  to  presume,  des- 
ignated a  definite  figure,  for  which  the  obli- 
gors in  that  bond  were  bound;  otbervdse  the 
pleader  would  have  Informed  us  It  also  was 
blank.  If  $1S,000  was  the  amount  of  the 
replevy  bond,  which  appellant  claims  was 
inserted  tn  the  blank  space,  then,  under  the 
decisions  and  the  authorities  dted  and  quot- 
ed from,  holding  that  a  Jndgment  Is  certahi 
which  can  be  made  certain  from  the  record, 
that  is  the  amount  of  the  jndgment 

[I]  If  $15,000  was  the  amount  of  the  re- 
plevy bond,  and  the  real  amount  of  the  Judg- 
ment was  the  Insertion  of  such  amount  In 
words  by  the  appellees,  or  by  any  oth^  per^ 
son  at  their  direction,  a  material  alteration 
of  the  Judgment?  assuming  that  appellant 
could  analogize  as  to  this  Insertion  the  prin- 
ciples of  alteration  of  ordinary  contracts, 
and  dedare  the  Judgmrait  void,  because  a 
contract^  nndn:  similai  drcnmstanoes^  would 
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llkewlBe  be  Told.  It  Is  true  tt  la  beld  by  the 
Supreme  Conrt  (Otto  t.  Halff.  89  Tex.  881,  84 
S.  W.  910,  DO  Am.  St  Bep.  S6)  that  the 
change  in  a  note  bj  tba  payee  so  as  to  make 
it  baur  Insert  from  date^  Instead  of  from 
matorlty,  aa  recited  In  Oie  note,  in  order  to 
make  it  conform  to  an  oral  asreement  of  the 
parties,  when  altered  without  a  fraudulent 
intent,  Invalidates  the  note,  although  the 
debt  exiata.  Judge  Brown  eald  that  the 
change  for  the  puzpose  of  makli«  the  note 
correspond  to  the  real  agreement  ''releases 
the  case  of  any  fraudulent  intent" ;  and  in 
this  case  appelant  does  not  inform  as  that 
the  Judgment  was  altered  from  one  amount 
to  another.   If  a  note  should  read  that  it 

was  a  promise  to  pay  9  ,  "the  amount 

expressed  on  a  certain  deed."  whl(^  was  a 
consldeiatlon  for  land,  would  not  the  amount 
in  the  deed,  by  reference,  constitute  the 
amount  of  the  note?  And,  if  the  payee 
should  insert  In  the  note  the  amount  expressed 
In  the  deed,  would  the  insertion  be  a  ma- 
terial alteration?  Justice  WlUlams,  when  on 
the  Court  of  Glra  Appeals,  hi  the  case  of 
Marx  T.  LuUng  Association,  17  7ex.  GIt.  App. 
408,  43  8.  W.  696  (writ  of  error  denied),  held 
that  the  legal  effect  of  the  signature  **T.  W. 
Pearce,  MgrV  was  not  materially  altered 
by  the  erasure  of  the  word  "Mgr."  He  said : 
"The  legal  dfect  of  the  gnanmty  was  the 
same  after  the  erasure  as  it  was  before."  If 
this  Judgment  was  corrected  to  the  extent 
of  an  insertion  In  the  blank  apace  by  the 
appellees  of  the  figures  *'1S,000"  and  that 
figure  was  the  amount  of  the  r^lery  bond, 
upon  which  the  judgment  was  rendered,  the 
1^1  effect  of  the  Judgment  waa  not  changed, 
and  the  insertlou.  If  yon  could  even  call  the 
came  an  alteration,  ms  an  Inmiaterlal  one; 
as  between  the  parties  the  legal  effect  of  the 
Judgment  was  the  same. 

[6]  Appellant  may  say  we  are  assuming 
when  we  use  the  figures  and  the  taypotheds 
B8  Indicated.  As  stated  before,  the  statement 
of  the  conclusion  In  an  equitable  proceeding 
that  this  Judgment  Is  void  Is  not  an  equity, 
but  the  question  of  its  invalidity  is  solely  ref- 
etntile  to  the  allegations  constituting  its  nul- 
lity. If  the  dedslona  and  authorities  are  aa 
we  conatme  them,  and  If  the  record  fn  Uils 
case  states  an  amount  certain  and  fixed,  to 
which  the  judgment  refers,  in  order  to  make 
a  fun  disclosure  to  a  court  of  equity,  and 
present  a  material  alteration  of  the  judg- 
ment, that  recOTd  ^ould  be  shown;  or,  If  it 
does  not  nist,  should  be  n^dved;  other- 
wise  we  must  assume  that  such  averments 
cannot  be  made  and  sworn  to. 

[7]  The  provislona  of  article  4653,  B.  S. 
1911.  requiring  that  writs  of  injunction,  when 
granted  to  stay  proceedings  or  execution  on 
a  Judgment,  shall  be  returnable  to  and  tried 
In  the  court  In  whlcb  such  Judgment  was  ren- 
dered, and  subdivision  17,  art  1830,  of  the 
Bertaed  Statutes,  providing  that  suits 
linnet  to  enjoin  ttie  execution  of  a  Judg- 
BKnt  sball  be  brought  Id  the  eoimt7  In  which 


such  Judgment  was  rendered,  do  not  mean 
a  void  Judgment;  hut  in  a  collateral  proceed- 
ing, we  understand  the  rule  to  be  it  must  bo 
shown  that  the  nullity  of  the  Judgment  sought 
to  be  enjoined  In  another  court  must  appear 
from  the  Judgment,  or  from  the  face  of  the 
record  itself,  and  must  not  depend  j«pon  the 
^tabllahment  of  facts  aliunde  the  record. 
Cotton  V.  Bea  (Sop.)  163  S.  W.  2;  Ketelsen  v. 
Pratt  Bros.  &  Seay  (Civ.  App.)  100  S.  W. 
1172;  Moore  v.  Tost  (av.  App.)  127  8.  W. 
284;  Wheeler  v.  Powell  (Civ.  App.)  114  S.  W. 
689 ;  Adone  v.  Wettermark,  22  Tex.  Civ.  App. 
645.  66  S.  W.  618;  Van  Ratdiff  v.  Call,  72 
Tex.  401.  10  B.  W.  670;  Sellgson  v.  Collins, 
04  Tex.  816.  Hence,  If  the  allegations  with 
reference  to  the  allied  change  in  the  Judg- 
ment are  not  sndi  as  to  show  that  a  material 
change  was  made  as  to  invalidate  the  Judg- 
ment the  court  in  which  the  record  was  made 
Is  the  one  that  has  Jurisdiction  to  inquire  in- 
to the  fact  by  a  direct  proceeding  brought 
for  that  purpose. 

[I]  Appellant  however,  contends  that  the 
abstract  of  Judgment  Uen  ct  record  In  Ban- 
daU  count7i  Vex.,  based  upon  the  character 
of  Judgmuit  exhibited  in  his  pleadings,  con- 
stitutes an  Incumbrance  and  a  doud  upon 
the  tlUe  to  his  property  In  that  county,  and 
could.be,  and  should  be,  removed  the  dis- 
trict court  of  that  county. 

The  case  of  Leachman  v.  Capps,  89  Tftx. 
600,  80  S.  W.  260,  was  an  injunction  suit  to 
prevent  the  execution  of  a  judgment  rendered 
In  another  jurisdiction:  First,  because  the 
party  whose  property  the  officer  was  com- 
manded to  seize  and  sell  was  not  named  In 
the  writ;  and,  second,  because  the  property 
seized  by  the  officer  was  ex^pt  from,  and 
not  subject  to,  the  execution.  The  Supreme 
Court,  by  Chief  Justice  Gaines,  said  that  U 
It  be  conceded  that  the  conrt  granting  the 
writ  were  without  power  to  restrain  such  ex- 
ecution because  Issaed  from  another  court 
on  account  of  the  statute  requiring  injunc- 
tions to  be  tried  by  the  conrt  where  the  Jnc^- 
ment  was  rendered,  an  exception  to  so  mndi 
of  the  petition  as  sought  that  relief  should 
have  been  sustained,  "or  the  court  Should, 
of  Ito  own  motion,  have  declined  to  tiy  auch 
Issues,  and  should  have  dismissed  so  much 
of  the  cause."  However,  "when  a  petlHon 
states  two  causes  of  action,"  In  so  &r  as  the 
plalntlfT  sought  to  restrain  the  sale  of  the 
exempt  property,  the  district  court  granting 
the  injunction  did  have  jurisdiction,  and  "the 
court  Is  not  deprived  of  jurisdiction  over  one 
because  it  may  have  no  jurisdiction  over  the 
other." 

Tlie  Supreme  Conrt  of  the  stote,  in  the  case 
of  Cotton  V.  Bea,  163  S.  W-  3,  by  Justice  Phil- 
lips, considered  a  cause  to  some  extent  simi- 
lar in  status  to  that  centered  in  Leachman 
V.  Capps,  supra,  except  in  the  latter  case  the 
inJuDctlon  in  the  district  court  was  an  at- 
tempt to  restrain  the  enforcement  of  a  judg- 
ment of  another  court  because  of  Inheroit  in- 
validity, and,  as  in  the  Leadunan-Capps  Oas^ 
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also  because  of  the  seizure  of  exempt  prop- 
erty. The  challenge  Id  the  petition  lor  the 
Injunction  In  the  Cotton-Rea  Case  questlon- 
iDg  the  Jndgment  was  unvallable,  because 
the  pleading  failed  to  show  a  void  Judgment ; 
but  the  Supreme  Court  again  said  that,  with 
reference  to  the  other  alleged  cause  of  action, 
based  upon  the  exemption  of  the  property 
from  forced  sale,  the  same  was  snfflclent  to 
Invoke  tbe  Jurisdiction  of  the  court  granting 
the  injunction;  and  rather  dgnlflcantly  said, 
as  applicable  here,  that  a  "determination  that 
it  (the  property)  was  not  exempt,  while  de- 
cLBive  of  the  right  to  the  relief,  would  not 
affect  the  coart*s  power  to  entertain  and  hear 
the  cause" ;  and  farther  declared  that  "this 
power,  which  constitutes  tbe  jurisdiction  of 
a  court,  may  exist,  though  the  pleading  un- 
der which  the  suit  is  insUtuted  is  Insufficient 
to  sustain  the  action"— clearly  faoldii^  In 
that  character  of  case  the  insufficiency  of  the 
proof  or  pleading  must  not  be  "confused 
therefore  with  that  of  Jurisdiction."  The 
court  has  Jurisdiction  of  such  an  Issue,  and 
the  same  is  severable  from  the  other,  wheth- 
er the  pleading  and  proof  Is  sufficient  or  In- 
BofflcieDt  Tbe  troublesome  Question  in  this 
cause  ia  upon  tbe  following  consideration: 
Appellant  seeks  two  grounds  of  injunction : 
First,  an  attempt  to  restrain  tbe  «iforcanent 
of  an  execution  upon  property,  Issued  upon  a 
Judgment  rendered  in  uiother  Jurisdiction, 
which,  according  to  our  view,  Is  not  void,  and 
with  reference  to  which  tbe  district  court  of 
Randall  county  lias  no  Jurisdiction ;  second, 
he  alleges  that  su(A  Judgment,  which,  under 
the  pleadli^,  is  not  invalid,  is  insufficient  to 
support  an  abstract  of  Judgment  lien  record- 
ed In  Randall  county,  and  that  the  same  con- 
stitutes a  cloud  upon  his  real  estate  in  that 
county. 

We  have  a  statute  (subdivision  14  of  article 
1830,  R.  S.  1911)  which  is  also  a  venue  stat- 
ute, and  which  provides,  that  "suits  for  the 
recovery  of  lands  or  •  •  •  suits  to  re- 
move encumbrances  upon  the  title  to  land, 
suits  to  quiet  tbe  title  to  land  •  •  •  must 
be  brought  In  the  county  in  which  the  land, 
or  a  part  thereof,  may  lie." 

In  this  case,  when  tbe  appellant  alleges 
that  the  abstract  of  Judgment  lien,  based 
upon  the  Judgment  rendered  In  the  cause  liti- 
gated In  the  other  Jurisdiction,  Is  a  cloud 
upon  the  title  to  his  property,  though  assum- 
ing that  the  allegations  may  not  be  sufficient 
upon  the  merits  for  the  purpose  of  Invoking 
the  aid  of  a  court  of  equity  to  remove  the 
allied  Incumbrance  from  his  title,  however, 
the  question  remains:  Does  the  statute  last 
quoted  afford  the  criterion  of  Jurisdiction  ap- 
plicable to  these  pleadings,  or  does  some 
other  statute  or  rule  of  law  deny  tbe  Jurisdic- 
tion to  Randall  county  upon  that  Issue,  and 
require  that  pert  of  the  case,  with  the  other, 
to  be  returned  to  the  district  court  of  Deaf 
Smith  county,  where  the  Judgment  was  ren- 
dered 7   In  accoidance  with  the  prlnclplea 


enunciated  in  the  Leadiman-CaroB  Case  and 
the  Cotton-Rea  Case,  supra,  if  the  allegatlonB 
to  remove  cloud  from  title,  based  npon  the 
alleged  invalidity  of  tbe  Judgment  rendered 
In  the  cause  in  Deaf  Smith  county,  were  of  a 
nature  to  give  Randall  county  original  Juris- 
diction, it  would  be  the  dut^  of  that  court  to 
retain  Jurisdiction,  as  to  that  feature  of  the 
cause,  and  also  disregard  the  feature  of  the 
cause  attempting  to  enjoin  the  execution  and 
levy  upon  tbe  property  of  appellant  seized  in 
Lubbock  county,  notwithstanding  appellant 
resides  In  Randall  county.  Conceding,  thou^ 
not  specifically  deciding  it,  for  the  reason  that 
tbe  lower  court  has  never  decided  it  germane 
to  the  particular  proposition,  that  the  auc- 
tions upon  tbe  question  of  removing  the  In- 
cumbrance as  a  cloud  are  insufficient  upon 
the  merits  for  that  purpose,  It;  however  the 
district  court  fut  Randall  county  bad  Juriadio> 
tlon  for  that  purpose,  Its  duty  would  hare 
been,  unless  appellant  bad  elected,  to  hare 
held  the  case  for  the  demurrers  to  the  merits 
and  sustain  the  same,  and  to  have  disregard- 
ed the  other  features  of  the  cause.  The  court 
first  obtaining  Jurisdiction,  if  tbe  petition 
showv  Jurisdiction  for  any  purpose,  Is  the  one 
Uiat  holds  the  cause.  Justice  Stayton,  In  the 
case  of  Bender  t.  Damon,  72  Tex.  ^  9  S.  W. 
747,  touched  somewhat  upon  tbe  question. 
The  pleadings  there  Involved,  referred  to  In 
tbe  opinion,  are  obscure.  We  infer  that  tbe 
action  was  for  the  purpose  of  annulling  the 
sale  and.  sheriff's  deed,  made  by  virtue  of  a 
Judgment  rendered  in  a  proceeding  in  another 
county.  The  trial  court.  In  that  case,  sus- 
tained a  general  demurrer  to  tbe  petition  of 
the  appellant,  Bender.  He  had  alleged  that 
the  Judgment  against  him  was  a  void  Judg- 
ment, hecanae  he  was  never  dted  to  appear, 
and  did  not  appear  in  person  or  by  attorney 
in  the  other  proceeding  in  which  the  Judg- 
ment was  rendered,  and  that  he  was  a  non- 
resident of  the  state,  and  that  the  Judgment 
was  void;  for  that  reason— the  void  Judg- 
ment—the  district  court  of  Ellis  county  had 
Jurisdiction.  He  also  "sought  to  remove 
cloud  from  bis  title,  •  •  •  and,  to  obtain 
this  relief,  he  undertook  to  show  that  appel- 
lees were  claiming  under  a  sheriff's  sale  and 
deed  under  an  execution  issued  from  the  dis- 
trict court  of  Navarro  county,"  and  Justice 
Stayton  further  said:  "Some  of  tbe  facts 
which  he  alleged  to  show  tbe  invalidity  of 
that  fudgment,  execution,  and  sale  were  sndi 
as  might  entitle  him,  by  a  proper  proceeding, 
to  have  had  them  vacated,  but  not  such  as  to 
render  them  void."  Again  tbe  Supreme 
Court  said:  "The  fact  that  appellant  may 
have  sought  spedfle  relief  that  could  not  be 
given  to  him  by  the  district  court  of  Ellis 
county  furnishes  no  reason  why  that  court 
should  not  adjudicate  the  question  of  title  to 
land  situated  in  that  county,  witlumt  reEmncs 
to  the  fact  that  the  defendants  were  not  resi- 
dents of  that  coun^."  It  Is  noted  that  in 
that  case  the  allegations  seeking  to  reoMveths 
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dond  from  tbe  title  were  for  the  purpose  of 
canceling  a  deed,  we  presume  upon  record,  In 
Ellis  county.  We  know  from  the  briefs  of 
counsel,  reported  in  that  cause,  that  the 
Supreme  Court  had  under  consideration  tbe 
aitatute  glrlns  the  Jurisdiction  to  remove  In- 
cumbrances upon  the  title  to  the  district 
court  of  the  county  where  the  land  lies;  and 
It  htid  Oiat  the  auctions  of  fraud,  for  the 
purpose  of  Impeadting  the  Judgment  and 
thereby  attempting  to  remove  the  deed  as  an 
incumbrance,  did  not  give  the  jurisdiction 
to  the  county  in  whl^  the  land  was  situated, 
but  that  tlie  Jurisdiction  was  referable  to  the 
county  in  wbldi  the  Judgment  was  rendered. 
The  attempt  to  cancel  the  deed  in  that  cause 
■a  a  cloud  upon  the  title  to  the  laod  is  some- 
what analogous  to  the  attempt  In  this  cause 
to  cancel  tbe  abstiact  of  Judgment  lien  of 
record.  It  has  always  been  the  rule,  without 
tbe  necesaity  of  citlz«  any  authorities  upon 
the  partteular  subject;  that,  where  a  Judg- 
n^t  has  beoi  obtained  by  fraud,  and  where 
ttiere  an  Irregularities  in  the  process  under 
which  a  sale  of  property  has  been  made,  the 
Jurisdiction  of  the  court  rendering  the  Judg- 
ment is  the  one  to  laroke^  when  the  Judgment 
la  not  absolutely  void,  and  not  so  shown  upon 
tbe  record. 

In  this  cause  tbe  plaintiff  prays  for  a  writ 
of  Injunction  restraining  the  "defoidants 
from  proceeding  farther  with  the  sale  ad- 
vertised, and  enjoining  them  from  making 
any  further  levies  or  doing  anything  further 
under  the  said  Judgment  or  execution  until 
final  hearing  hereof,  that  the  injunction  be 
made  permanent,  and  that  said  Judgment  be 
declared  void,  and  that  the  ctoud  upon  the 
title  of  the  real  estate  of  the  plaintiff  lo- 
cated in  Randall  county  by  virtue  of  the 
record  of  the  abstract  of  Judgment  be  re- 
moved, and  said  abstract  of  Judgment  be 
declared  void";  and  a  further  prayer  for 
general  relief.  The  court,  In  granting  the 
temporary  writ  met  this  prayer  la  fnllt  as 
noted  in  the  order  ot  the  court  heretofore 
quoted  by  us. 

The  statute  of  Injunctions  (article  4643, 
aubd.  1)  provides:  "Where  It  shall  appear 
that  the  party  applying  for  such  writ  Is 
entitled  to  the  relief  demanded,  and  such 
relief  or  any  part  thereof  requires  the  re- 
straint of  some  act  prejudidal  to  the  ap- 
plicant.'* The  comprehensive  prayer  and  the 
broad  order  of  the  court  in  granting  the  tem- 
porary writ  would  have  restrained  the  ap- 
pellees fnmi  bringing  an  action  on  the  Judg- 
ment to  foreclose  the  abstract  of  Judgment 
lien,  or  Issuing  an  execution  upon  such  Judg- 
ment to  sell  land  In  Handall  county,  divest- 
ing the  lien  by  virtue  of  the  recorded  Judg- 
ment. We  presume,  however,  although  a 
prayer  Is  a  very  essential  part  of  a  petition 
for  injunction,  that  appellant  would  contend 
that  the  "cause  of  action,  undw  our  system 
of  pleadhift  dq>ends  upon  the  Cacts  stated 


in  the  petition  that  are  appropriate  for  a 
recovery,  rather  than  upon  the  particular 
breach  laid  or  tbe  spedflc  relief  prayed,  where 
there  Is  a  general  prayer  for  relief.  •  •  • 
whether  tbe  specific  relief  as  spedally  prayed 
be  granted  or  not"  Lee  v.  Boutwell,  44  Tex. 
ISL  Whether  we  regard  the  allegations  al- 
leging the  abstract  of  Judgment  lien  as  an 
Incumbrance,  to  be  removed  as  a  doud  upon 
the  title,  disassociated  from  tbe  Injunction 
and  prayer,  or  whether  we  regard  this  whole 
suit  aa  one  of  injunction,  we  think  the  dis- 
trict court  was  correct  In  sustaining  the  ap- 
pellee's excepti(m,  and  In  changing  the  venue 
to  the  district  court  of  Deaf  Smith  county. 

11}  We  do  not  agree  with  appellee  that  this 
cause  sounds  in  Jurisdiction  as  contradlstln- 
gnished  from  venue,  and  that  the  district 
court  of  Bandall  county  should  have  dis- 
missed the  cause  Instead  of  transferring  it  to 
Deaf  Smith  county;  and,  upon  the  record, 
the  order  of  the  district  court  is  affirmed. 


MRRABFJt  et  al.  v.  POfiTJEB  et  aL 

(No.  6212.) 

(Court  of  Civil  Appeab  of  Texas.  Austin. 
Uarch  4,  1914.    Bebearing  Denied 
AprU  8.  1U14.) 

1.  Wills  (|  WXW— Joirt  and  Mutual  Wills 

— BlOHT  or  HUBBANU  AHU  WUX  TO  EX- 
XCUT8. 

A  husband  and  wife  may  make  a  Joint  and 
matnal  will  contaimng  reciprocal  oblisationB. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  j  238;  Dec  Dig.  |  100.*] 

2.  Wills  (|  188*)— Joint  ako  Mdtuax.  Wiu« 
— Kevocatiok. 

A  joint  and  mutual  will,  executed  by  hus- 
band and  wife  pursuant  to  a  contract  between 
them,  which  gives  to  the  survivor  a  life  estate 
in  tbe  entire  property  with  remainder  to  their 
daughters,  is  executed  on  a  valid  conrideratlon 
consisting  of  the  reciprocal  devise  of  the  one 
to  the  other,  and  where  on  the  death  ot  the 
wife,  acquiescing  in  the  will,  tbe  husband  pro- 
bates it  and  goes  Into  possession,  he  cannot  re- 
voke the  will. 

[Ed.  Note.— For  other  cases,  see  VTOIb,  Cent 
Diig:.  {  449;  Dee.  Dig.  f  188.«1 

3.  WtLU  ({ 108*>— Joim  AiTD  Mutual  WIlls 
— Bxecutxoit  bt  Husband  and  Wiix— Ao- 
hnowledouent  bt  wife. 

A  joint  and  mutual  will,  executed  by  ho», 
band  and  wife  pursuant  to  a  contract  between 
them,  which  gives  to  the  survivor  a  life  estate 
in  all  their  property,  with  remainder  to  their 
daughtera,  is  not  a  conveyance  and  need  not 
be  separately  acknowledged  by  the  wife,  bnt 
merely  dedves  a  trust  In  fevor  of  tbe  children 
to  becfnae  efitectlve  after  the  deaUi  of  the  sur- 
vivor. 

[Ed.  Note.— For  other  cases,  see  Wills.  Gent. 
Dig.  U  249-258;  Dec  Dig.  {  108.*J  ^ 

4.  Tbusts  (H  17,  18*)— Cbeatioh  or  Tbusis— 
Necessity  of  Wbitino. 

The  statute  of  frauds  does  not  require  that 
trusts  shall  be  evidenced  by  writing,  but  they 
may  be  established  by  parol. 

tEd.  Note.— For  other  cases,  see  Trusts,  Cent 
H  1&-24;  Dec  Dig.  H  IT.  18.*] 

5.  Wills  (S  100*)— Joiht  and  Uutual  Wicls 
— Validity. 

A  Joint  and  mutual  will,  executed  hua* 
hand  and  wife  In  consummation  of  an  oral  i^ree- 
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ment  between  them  tor  the  equitable  dispodtton 
of  their  property,  which  gives  to  the  survivor 
their  property  for  life  with  remainder  to  their 
daughters,  is  not  void  if  regarded  as  a  contract 
between  husband  and  wife,  hot  is  enforceable 
on  principles  of  eqaity. 

[Bd.  Note.— For  otiier  casAs,  see  WUls,  Oent. 
Dig.  I  238;  Dec.  Dig.  |  100^ 

6.  Appsal  and  Ebbob  (S  173*)— Dsfensbb  Not 
Ubosd  Below — Staiutb  ov  F&auds. 

The  statate  of  frauds  is  not  available  as 
a  defense  when  not  invoked  in  t^e  trial  court 
[Ed.  Note.r-For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  «  1079-1089.  1001-1083, 
1095-1098.  1101-1120  :  Dec.  Dig.  J  178.*] 

7.  Fbauds,  STATirns  of  (}  120*)- PABff  Pkb- 

FOKUANCE  OF  PABOL  CoNTBACT. 

A  joint  and  mntual  will,  executed  by  hus- 
band and  wife  and  a  deed  executed  by  them  as 
a  part  of  the  same  transaction,  in  consumma- 
tion of  a  parol  contract  between  them  for  the 
equitable  disposition  of  their  property  between 
their  children,  constitute  part  performance  of 
the  parol  aneement  to  takie  it  out  of  the  stat- 
ute of  frauds. 

[Ed.  Note. — Far  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  «  287-292,  303,  306-308, 
311,  314,  318-320,  aS2,  325,  326;    Dec.  Dig. 

8.  Wnxs  ({  100*)— Joint  and  Mutual  Wilus 
—Rkvocation— Estoppel^ 

Where  a  joint  and  mutual  will  executed  by 
husband  and  wife,  whi(^  gave  to  the  survivor 
their  property  for  life  with  remainder  to  their 
daughters,  was  executed  in  consummation  of  a 
parol  sereement  between  them  to  make  an  eqai- 
table  disposition  of  their  proi>erty  to  their 
children,  and  the  husband,  on  the  death  of  the 
wife,  probated  the  will  and  took  possession  of 
the  property  devised  thereby,  he  was  estopped 
from  thereafter  disregarding  the  will. 

[Ed.  Note.— For  other  eases,  see  WIUb,  Cent. 
Dig.  I  238;  Dec.  Dig.  S  100.*] 

9.  Husband  and  Wife  (g  81*)— Mabbiaqb 
aobkeueht 8— constbuctioh— wivs  as 
Bona  Fidb  Pubchaseb— Notiob. 

Where  a  joint  and  mutual  win  executed 
by  husband  and  wife  was  probated  by  the  hus- 
band on  the  death  of  the  wife,  and  he  took 
poflseasion  of  the  property  under  the  will,  which 
ueribed  the  entira  oroperty  of  the  parties  to 
the  BurviTor  for  liiia  with  remainder  to  their 
daugbters,  a  woman  subsequently  marrying  the 
husband  pursuant  to  an  agreement  that  if  she 
would  marry  him,  keep  house,  and  care  for 
him  in  bis  old  ^e,  he  would  convey  to  ber 
hia  Interest  in  the  estate,  waa  not  an  innocent 
purchaser  for  value  without  notice  and  acquir- 
ed no  greater  right!  aciUiwt  the  daughten  than 
.the  husband  had. 

[Ed.  Note.— For  other  cases,  see  Hnsband  and 
Wife,  Cent  Dig.  ||  178-196,  883,  884;  Dec 
IMg.  I  81.*] 

10.  EVIDENOB  (5  171*)— BKBT  BTIDBNCt— Pa- 

BOL  Evidence. 

A  conveyance  not  forming  the  basis  of 
plaintiffs  cause  of  action,  but  which  is  merely 
a  collateral  matter,  may  be  proved  by  parol 
uotwithatandbis  the  best  evidence  rule. 

[EA.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  460,  628;  Dec  Dig.  $  171.*] 

11.  Appeai.  and  Ebbob  ({  1033*)— Habklbbs 
Ebbob— Ebboneous  Instructions. 

Where,  in  a  suit  bj-  children  to  recover 
real  estate  as  beneficiaries  under  the  will  of 
their  deceased  father  and  mother,  who  executed 
a  joint  and  mutual  will  devising  all  their  prop- 
erty to  the  survivor  for  life  with  remainder 
to  the  children,  brought  against  the  second  wife 
of  the  father,  claiming  under  a  nibaequent  will 
and  deed,  which  could  not  operate  to  revoke 


the  Joint,  will,  the  Inventory  filed  by  the  has* 
band  probating  the  joint  will  was  Introduced  in 
evidence  and  disclosed  that  lands  were  scheduled 
thereunder  as  the  separate  property  of  the  first 
wifCj  an  instruction  directing  the  jury  not  to 
consider  the  inventory  aa  any  evidence  of  inters 
est  in  the  first  wife  or  as  any  evidence  of  title  in 
the  community  estate  of  the  husband  and  the 
first  wife  waa  not  prejndidal  to  the  aeeond  wife. 

[Ed.  Note^For  otiier  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  40tS-4002;  Dee.  Dig.  f 
1033.*] 

12.  Tbial  (1.260*)- iNSTBUonoiiB  — Repubai. 
to  givb  instbuctions  covbbed  by  the 
Chabgb  Oitbn. 

It  is  not  error  to  refute  a  cbacge  covered 
by  the  ciiarge  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
D^.  St  651-659;  Dec  Dig.  |  260.*] 

13.  Husband  and  Wux  (|  235*)— Tbial— 
Findings. 

Where  tbe  Jury,  In  reaponse  to  the  qneadon 
whether  a  husband  gave  to  bis  wife  a  note  as  a 

gift  or  to  reimburse  her  for  money  of  hers  that 
had  been  used,  found  that  it  was  to  reimburse 
her  for  her  mone^  and  land  used,  the  finding 
was  a  direct  finding  that  the  entire  note  was 
turned  over  to  ber  to  reimburse  her  for  her  land 
and  money  used,  and  not  that  It  was  Intended 
to  reimburse  her  only  to  the  extent  of  her  inop- 
erty  need  by  him. 

[Ed.  Note^IVir  other  cases,  see  Husband  and 
Wife,  Gent  Dig.  IS  589.  849-852,  9S2;  Dec. 
Dig.  fi  235.*] 

Appeal  fnun  District  Court,  Brown  County; 
John  W.  GooflwlD,  Judge. 

Action  by  Rosa  B.  Porter  and  othras 
against  liania  B.  Larrabee  and  otliers.  From 
a  judgment  for  plaintiffs,  defendants  ap- 
peaL  Affirmed. 

T.  O.  Wilkinson,  of  Brownwood,  and  W. 
F.  Bamsey  and'C.  Ll  Bla^,  both  of  Austin, 
for  appeUaots.  Harrison  &  Wayman,  of 
Brownwood,  for  appellees. 

Statement  of  the  Case, 

BIOE,  J.  G.  W.  Larrabee  and  family,  con- 
sisting of  his  wife,  Ann  Larrabee,  one  son 
and  five  daughters,  emigrated  from  Ohio  to 
Texas  about  1876,  settling  near  HlUsboro, 
In  Hill  county,  where  the  wife  then  owned 
In  her  own  right  a  half  interest  In  about 
620  acres  of  land  out  of  the  Enaworth  sur- 
veys as  well  aa  another  tract,  adjoining 
which  they  purchased  820  acres  more.  Upon 
this  last  tract  and  part  of  the  620^cre  tract 
they  moved  and  made  their  home  for  many 
years.  The  husband  before  coming  to  Texas 
owned  a  small  tract  containing  about  40 
acres,  but  only  a  small  part  of  which  was  in 
cultivation,  and  a  snuill  amount  of  personal 
property,  but  the  record  falls  to  show  its 
value,  nor  is  It  shown  whether  such  land 
waa  the  separate  or  community  property  of 
Larrabee  and  hia  wife.  The  wife  owned, 
besides  the  Hill  county  lands,  a  half  Interest 
in  other  lands  in  Texas,  109%  acres  of  which 
were  idtnated  In  EUls  and  530  acres  In  Bed 
River  cotin^.  From  time  to  time  ber  lands 
were  gradually  sold,  and  Uie  iwoceeds  ap- 
peot  to  bare  bem  mmtly  used  in  making  Im- 
prorementB  upon  the  borne  tract,  paying  off 
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Incambraoees  thereon,  Including  paniase- 
money  notes,  and  for  other  purposes.  The 
fuQlly  all  lived  together  until  the  marriage 
of  Hielr  Mm,  which  occurred  prior  to  1887. 
After  the  Bon's  marriage,  it  is  shown  that 
Larrabee  and  hla  wife,  after  repeated  consul- 
tation over  the  matter  between  themselves 
and  their  children,  coDclnded  that  It  was 
best  that  they  should  make  a  joint  and  mn- 
toal  will,  containing  reciprocal  provisions, 
whereby  they  should  reserve  to  the  survivor 
a  life  estate  in  all  their  property,  with  re- 
mainder to  their  dav^hters;)  but  at  the  same 
time  It  was  agreed  tliat  they  should  convey 
100  acres  of  land  to  tbtit  son  in  full  satls- 
fRction  of  his  interest  In  their  estate,  it  be- 
ing understood  that  he  should  rellnttulsb  all 
of  his  interest  In  the  balance  of  their  estate 
to  his  sisters,  and  execute  a  deed  of  acquit- 
tance to  them  thereft>r. 

-In  pursuance  of  said  agreement,  O.  W. 
Larrabee  and  Ms  wife,  Ann  Larrabee,  on  the 
21st  of  February,  1887,  duly  executed  Uieir 
joint  and  mutual  vrlU,  by  which  they  save 
to  the  survivor  a  life  estate  in  all  their  prop- 
er^, both  Joint  and  ssTOral,  with  remainder^ 
thnre  and  share  alike,  to  their  five  daughters, 
AUle,  tjllie,  Rosa,  Oral,  and  Hertle  Larrabee'; 
with  a  fartiier  provi^on  tliereln  that  all  per- 
sons who  under  the  laws  of  descent  and  dls- 
tributlou  of  this  state  might  claim,  demand, 
or  have  any  title  or  interest  in  any  part  or 
pared  of  the  property  of  which  they  might 
die  possessed,  were  thereby  cut  off  and 
barred  from  said  claim  or  demand  forever. 
Simultaneously  with  the  execution  of  said 
will,  they  Ukewise  conveyed  100  acres  off 
of  the  Ensworth  survey  (the  separate  prop- 
erty of  the  wife)  to  their  son  J.  H.  Larrabee, 
who  at  the  same  time,  in  consideration  there- 
of, Joined  by  his  wife,  Retta  Larrabee,  duly 
relinquished  all  of  bis  Interest  to  his  sisters 
In  the  estate  of  his  mother  and  father.  In 
accordance  with  said  agreement  and  under- 
standing. Subsequently,  the  family,  desiring 
to  remove  from  Hill  county,  ascertained  that 
they  could  purchase  800  acres  of  land  in 
Brown  county  for  what  they  conceived  to  be 
a  bargain ;  whereupon  it  was  agreed  between 
Larrabee  and  his  wife  that  said  land  should 
be  purchased  for  a  home.  Prior  to  this,  bow- 
ever.  It  appears  that  all  of  their  land  In  Hill 
county  had  been  sold  to  Fattle  and  Brocklng- 
toQ  for  the  sum  of  $9,550,  tbey  paying  $500 
In  cash,  assuming  to  pay  off  an  obligation 
against  the  land  for  $500,  and  executing 
their  note  for  the  balance  $8,550,  secured  by 
a  vendor's  lien  on  said  property,  which  note 
was  made  payable  to  Mra  Ann  Larrabee; 
the  evidence  disclosing  that  this  was  done  In 
«rder  to  reimburse  her  for  her  separate  estate 
formerly  used  by  her  husband.  Afterwards 
this  note  was  collected  by  G.  W.  Larrabee, 
and.  In  pursuance  of  said  agreement,  the  pro- 
<!eed8  tamed  over  to  his  wife,  Ann  Larra- 
bee, with  the  understanding  and  statement 
ttiat  the  same  was  to  be  her  separate  prop- 


erty, and  with  which  said  Brown  county 
land  was  paid  for;  the  title,  however,  being 
taken  in  the  name  of  the  husband,  he  hav- 
ing stated,  when  his  wife  requested  that  the 
title  be  made  to  her,  that  it  would  make  no 
difference,  since  the  will  provided  that  she 
was  to  have  everything  upon  his  death. 
After,  this  purchase  the  father,  mother,  and 
daughters  removed  from  BUI  to  Brown  coun- 
ty, and  thereafter  made  their  home  upon  said 
land. 

»  On  July  14,  1894,  Mrs.  Larrabee  died  with- 
out revoking  or  making  any  effort  to  revoke 
said  will,  and  G.  W.  Larrabee  thereafter  pro- 
bated the  same  and  continued  to  occupy  said 
home  and  lands,  uBlng  It  and  enjoying  the 
rente  thereof  to  the  exdusion  at  bis  children.. 
About  two  yean  after  her  death,  to  wit,  on 
the  Uth  day  of  March.  1896,  he  married 
Laura  B.  Teveron,  with  whom  he  lived  as  his 
wife  until  his  death,  wblclh  occurred  on  the 
 day  of  iSax^  1911,  uidDg  and  occupy- 
ing said  prramses  as  tbelr  benne.  Before  this 
last  marriage,  however.  It  was  agrecHl  and 
underatood  between  himself  and  Ids  said  wife 
that  she  would  many  btm  in  consldaatlon 
of  his  giving  to  her  by  deed  or  will  his  w 
tire  interest  in  his  estate  irtdch  It  aeema 
was  to  have  been  done  prior  to  the  marriage. 
In  accordance  with  this  understanding,  the 
said  O.  W.  Larrabee,  some  two  days  after 
his  marriage  to  said  Laura  B.  Teveron.  to' 
wit,  on  the  13th  day  of  Blarch,  1896,  duly 
executed  his  second  win,  as  well  as  a  war- 
ranty deed  and  bill  of  sale  to  appellant,^ 
whereby  in  said  flrst  two  instruments  he 
gave  to  his  said  wife  Laura  B.  Larrabee  all 
of  his  property,  both  real  and  personal,  of 
whatever  Hnd  or  nature,  owned  or  possessed 
by  him.  Including  the  farm  on  which  be  then 
resided  (It  being  what  was  known  as  the 
Cason  or  Larrabee  place),  together  with  all 
household  and  kitchen  furniture,  farming  im- 
plements, and  live  stock,  stating  In  said  will 
that  It  was  intended  thereby  to  expressly  re- 
voke the  former  will  made  by  him  to  his 
first  wife  on  the  21st  of  February,  1887,  ap- 
pointing said  second  wife  Independent  execu- 
trix, and  directing  that  no  bond  or  secnrtty 
be  required  of  her.  By  said  bill  of  sale  he 
conveyed  all  of  bis  personal  property  to  her. 
This  last  win  was  propounded  for  probate  In 
the  county  court  of  Brown  county  by  Mrs. 
Laura  B.  Larrabee  on  the  27th  of  April,  1911. 
Thereafter,  on  the  29th  of  May,  the  appel- 
lees Rosa  B.  Porter  and  husband,  R.  S.  Por- 
ter; Mfiitle  O.  Seward  and  husband,  E.  P. 
Seward ;  ^llle  Williams  and  husband,  N.  O. 
■Williams;  Oral  J.  Hubbard  and  husband, 
W.  V.  Hubbard;  "W.  H.  Fields;  and  Alix 
Nicks  (who  was  the  grandchild  of  Geo.  W. 
and  Ann  Larrabee,  deceased)  by  her  next 
friend,  R.  S.  Porter— filed  their  opposition  to 
said  application,  asking  that  the  first  will  be 
probated  as  the  last  will  of  G.  W.  Larrabee, 
deceased.  The  grounds  upon  which  their  op- 
position to  the  last,  and  their  application  for 
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tlie  probate  of  first,  will,  were  based 
wete  the  facts  abore  oatllned,  whereby  they 
<dallD  tbat  their  father,  O.  W.  Larratiee,  and 
appellant  were  and  are  estopped  to  qnestloD 
or  deny  the  validity  or  binding  effect  of  said 
flnt  wUi,  and  tliat  he  was  without  power  to 
revoke  the  same. 

AM>ellftiit  excepted  to  appellee^  contest 
and  appllcatioD  to  probate  the  first  will,  on 
the  ground  that  said  court  had  do  jurisdic- 
tion to  determine  whether  or  not  said  joint 
and  mutoal  wUl  involTed  a  contract,  but 
bad  jurisdiction  only  to  determine  whether 
It  had  been  revoked,  which  exception  was 
sustained  and  their  contest  and  aptdlcatlon 
dismissed,  and  the  application  of  appellant 
to  prolmte  the  second  will  was  granted, 
from  which  ju^nnent  an  appeal  was  pnwe> 
cnted  by  appellees  to  the  district  court 

Pending  the  proceeding  In  the  county 
court,  Xi.  J.  Ifanldln  and  J.  H.  Hutchison 
were  appointed  tenqwraiy  administrators  of 
the  estate  of  O.  W.  Larrabee,  deceased,  and 
qualified  as  sach.  On  October  12,  1911,  the 
aboTe-named  appellees  filed  anothcv  suit  In 
the  district  court  against  appellant  and  the 
adndnlstratoni  of  said  estate,  which  contain- 
ed four  counts.  The  first  was  In  the  or- 
dlnaiT  form  of  trespass  to  try  title  to  re- 
cover the  farm  of  800  acres,  and  a  lot  situ* 
ated  In  the  town  of  Bangs,  constltutli^  all 
of  the  realty  belonging  to  the  estates,  sepa- 
rate and  community  of  Q.  W.  I.arrabee  and 
his  two  wires,  and  also  sought  to  recover  all 
the  personal  property  and  money  belonging 
to  said  estates.  The  second  count  pres»ted 
the  same  matters  as  those  contained  In  ap- 
pellees* contest  and  application  In  the  county 
court,  setting  up  the  facte  above  set  forth 
wlUi  reference  to  the  contract  between  O. 
W.  and  Ann  larrabee,  the  conveyance  to 
their  son  J.  H.  of  a^  100  acres,  his  renun- 
ciation of  all  further  claims  on  their  estete, 
together  with  his  relinquishment  of  all:  his 
right,  title,  and  interrat  to  appellees,  the 
sQbsequrat  removal  of  G,  W.  and  Ann  Lar- 
rabee  to  Brown  coonty,  and  the  purchase  of 
the  Caaoa  place  with  the  proceeds  of  the  sale 
of  the  Bill  county  lands ;  that  by  reason  of 
all  of  which  facte  It  was  claimed  by  them 
that  said  first  will  was  a  binding  and  Ir- 
revocable contract,  and  that  all  of  the  prop- 
erty then  owned  or  snbsequenHy  acquired 
by  O.  W.  and  Ann  Larrabee  became  Impress- 
ed with  a  trust  In  favor  of  appellees,  and 
that  upon  the  death  of  said  Ann  Larrabee 
they  became  Ita  owners,  subject  only  to  the 
life  estete  of  their  father  In  said  property, 
secured  to  him  by  said  Joint  and  reciprocal 
wUL  The  third  count  alleged  that  on  June 
11,  1887,  Ann  Larrabee  was  the  owner  In  her 
own  separate  right  of  all  the  A.  S.  Enswortb 
180-acre  surv^,  and  tiie  Thos.  Beeves  320- 
acre  survey  In  Bill  county;  or,  if  not  such 
owner,  that  the  community  estete  of  herself 
and  G.  Larrabee  was  Indebted  to  her  for 
the  proceeds  of  the  sale  of  other  portions  of 
her  separate  estate^  used  in  paying  fw,  Im- 


proving, and  discharging  liens  upon  said 
surveys;  that  on  that  day  they  sold  said 
landa,  taking  in  part  payment  therefor  a 
note  for  $8,660.  payable  to  Ann  Larrabee  or 
order,  due  November  1,  1887,  which  was  se- 
cured by  the  usual  Uoi;  tbat  said  note  was 
made  payable  to  her  at  the  direction  of  O.  W. 
Larrabee  and  delivered  to  her  by  him  as  a 
gift  to  be  her  aerate  property,  or.  If  not  as  a 
gift,  then  in  payment  of  said  obl^atlons  due 
her  by  their  community  estete ;  that  said  note 
was  paid  about  October  16, 1^8,  and  Ite  pro- 
ceeds used  by  G.  W.  Larrabee  In  paying  for 
the  land  in  Brown  county,  known  as  the  Ga- 
sou  place;  that,  by  reason  of  these  facts, 
said  lands,  excepting  Uie  lot  In  Bangs,  be- 
came the  property  of  appellees,  subject  alone 
to  the  life  estete  of  their  father.  The  fonrth 
count  recites  the  fact  that  O.  W.  Larra- 
bee, after  the  death  of  Ann  larrabee, 
made  a  will  In  favor  of  Laura  B.,  his 
second  wife,  by  which  be  attempted  to  re- 
voke the  Joint  and  redprocal  will,  and  un- 
der which,  in  connection  with  certeln  deeds 
In  writing  made  by  him  to  her,  she  Is  claim- 
ing all  of  his  estete.  Further  alleging  that 
if  they  are  not  entitled,  by  reason  of  said 
joint  and  mutual  will,  to  hold  the  estete 
of  G.  W.  Larrabee  It  is  because  of  bis  hav- 
ing made  the  second  will,  deed,  ete.,  In  favor 
of  Laura  B.  and  bis  consequent  revocation 
and  breach  of  the  Joint  and  mutual  will  and 
oontrart;  luid  praying  that  in  case  they  are 
held  not  entitled  to  recover  said  property  as 
the  separate  property  of  Ann  Larrabee,  and 
that  the  will  and  deed  in  favor  of  Laura  B. 
are  effective  to  revoke  said  Joint  and  mutual 
will,  that  th^  have  ju^cment  for  damages 
for  the  value  of  G.  W.  Larrabee's  Interest  In 
all  the  prcHiierty  in  his  possession  at  the  time 
of*  his  death,  allied  to  be  of  the  value  of 
135,000. 

Appellant,  answering,  set  up  the  ftct  that 
she  had  agreed  to  marry  Geo.  W.  larrabee 
and  car«  for  him  In  his  old  age,  In  considera- 
tion of  the  fact  that  he  would  conv^  all  of 
Ids  property  to  her;  that  this  was  hroos^t 
about  on  account  of  the  fftUnre  of  aK>ellees 
to  lire  with  and  care  for  their  father,  from 
whom  they  had  been  estranged;  and  that; 
in  consequence  of  her  said  marriage,  said 
George  W.  Larrabee,  In  pnrsnahce  of  bis 
agreement,  did  make  said  second  irtll^  de> 
vising  to  her  all  of  his  property,  and  revok- 
ing the  first  will,  and  likewise  conreyed  to 
her  by  general  warranl7  deed  said  Gason 
place,  as  well  as  all  his  community  Interest 
in  the  G.  W.  Larrabee  and  Ann  Larrabee 
estete  of  whatsoerer  kind  and  nature,  and 
likewise  executed  a  bill  of  sale  to  her,  con- 
reying  all  of  his  personal  property  ct  wbB^ 
soever  kind  or  nature.  Induing  his  live 
stock,  farming  Implemokts,  household  and 
kitchen  furniture,  all  of  wblcb  papas  were 
duly  executed  and  dellr^ed  to  her  by  bim ; 
that,  by  reason  of  her  marriage  and  tiie 
fulfillment  of  tuet  agreement,  she  became  the 
owner  and  was  oitltled  to  the  possession  of 
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mid  property,  as  -well  u  an  undivided  ona- 
liaU  interaat  In  and  to  all  said  landa  and 
tcnonenta  deaciibed  in  ai4>elleeB*  petition 

i^pellees,  ttr  sapplemaital  petitiont  weg- 
ed  several  exceptions  thereto,  which  were 
overruled,  and  among  other  things  pleaded 
notice  on  tbB  part  at  qtpellant  of  appSneSs* 
allied  rlgSits  at  the  time  of  appellants  mar- 
riage  wltb  their  father;  and  also  that  said 
contract  was  tai  violation  of  the  statute  of 
frauds.  Th«  defendants  Hanldln  and 
Hntchlaon  pleaded  the  facts  showing  their 
right  to  the  poflsesslon  and  management  of 
said  property  In  controversy,  and  gave  an 
Bcoonnt  of  their  stewardship  as  temporary 
sdmUdstntora. 

On  January  30,  iSn2,  fb»  case  appealed 
from  the  county  oourt  and  the  case  filed  in 
the  district  conrt  irare  consolidated  by  agree- 
ment, and  the  conrt  sustained  asqtellant's 
'  general  and  qwdai  exceptions  to  the  opposl- 
tiOD  of  appellees  to  her  application  to  probate 
the  last  will  and  their  application  to  probate 
the  first  wllL 

A  Jury  trial,  upon  apedal  Issues  submit- 
ted, resulted  In  findings  upon  which  appel- 
lees asked  Judgment  for  the  800  acres  at 
land^roits  therera  collected  since  the  death 
of  their  fofber  and  for  one-half  of  all  per- 
sonal property ;  the  anTsUant  asked  for  judg- 
ment for  the  lot  in  the  town  of  Bangs  and 
all  rents  collected  oa  it  dnce  the  death  of 
G.  W.  Larrabee,  for  cme-half  of  the  800 
acres,  for  one-he tf*  of  the  rente  collected 
theretm  since  tbe  death  of  her  husband,  and 
fbr  all  the  other  personal  property.  And  the 
coart,  upon  findings  by  the  Jury  In  fiivor  of 
aivKllees  upon  the  material  Issues  submitted 
in  their  behalf,  rotdered  judgment  for  Uiem 
for  said  800  acres  of  hmd;  for  ¥1,869.29,  as 
rents  collected  thereon  since  flie  death  of 
Q.  W.  Larrabee,  less  taxes  and  expenses; 
for  one-half  of  certeln  items  of  personal 
property  stUl  on  hsnd,  snd  also  for  $86S.85, 
being  one-half  the  money  on  hand  and  col- 
lections of  notes  on  hand,  as  well  as  of 
personal  property  on  hand  at  the  time  of  the 
death  of  Q.  W.  Larrabee,  less  certain  ex- 
penses. The  remaining  property  was  ad- 
judged to  appellapt  Laura  B.  Larrabee,  and 
the  will  in  her  fiivor  was  probated  and  ad- 
mitted to  record,  from  which  jn^^ent 
Laura  B.  Larrabee  has  appealed. 

Tbe  above  outline  of  the  pleadings  is  taken 
from  the  statement  thereof  contained  in  ap- 
pellant's brief,  which  is  concurred  in  by  ap- 
pellees. 

Opinion. 

By  Qm  first  five  assignments  of  error  it  la 
in  effect  urged  that  the  court  erred  in  ren- 
dering judgment  tor  appellees  for  the  en- 
tire 800  acres  of  land,  known  as  the  Cason 
places  together  with  fbe  revenues  thereof 
dnee  the  death  of  O.  W.  Larrabee,  and  for 
one-half  of  tiie  personal  property  involved 
In  the  suit,  and  for  one-half  of  tbe  money 
so  tamdved,  on  hand  at  the  date  of  Us  death ; 
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and  in  not  rendering  judgment  for  I4>pellant 
for  one-half  of  said  land  and  the  rents  there- 
of and  for  all  of  the  persMiai  pnverty.  as 
well  as  for  all  of  the  money  on  hand  at  the 
time  of  his  death;  Insisting  by  her  several 
propositions  thereunder  that  O.  W.  Larrabee, 
by  reason  of  the  execution  of  his  last  will, 
the  warranty  deed,  and  blU  of  sale,  all  of 
date  arch  13. 1800^  by  which  he  gave,  grant- 
ed, and  conveyed  to  her  all  of  his  property 
and  estate,  revoked  and  abrogated  tfie  Joint 
will  made  by  him  and  .his  first  wife,  so  far 
as  his  own  property  and  estate  was  concern- 
ed; and  Oat  this  is  true,  notwlthstending 
the  contention  on  the  psrt  of  appelleea  that 
the  Joint  and  mutual  will  of  Q.  W.  and  Ann 
Larrabee  waa  a  contract,  or  made  in  pursn* 
ance  of  one,  whereby  it  was  irrevocable  and 
enfbrceable  against  his  estate,  because  she 
asserts  (lO  that  Ann  Larrabee,  one  of  the 
parties  to  such  will,  was  a  married  wonmu 
at  the  time  txt  Ite  execution,  and  then  was 
no  certificste  of  the  proper  officer,  or  other 
evidence,  as  to  her  privy  examination  aa  to 
Ite  contents,  or  Its  execution,  as  required  by 
law;  (b)  because  her  husband,  O.  W.  Lar- 
rabee, b^ng  the  party  of  the  other  part  In 
said  instrument,  could  not  Join  her  in  ite 
execution  In  the  sense  cmtanplated  1^  the 
statute;  (c)  because  Ann  Larrabee  was  at 
the  time  of  the  execution  of  said  imtnunait 
a  married  woman,  ^d  the  same  has  no  refer- 
ence to  matters  over  which  she  had  power 
to  contract ;  (d)  because  It  appears  that  the 
contract,  if  any  there  was.  In  pursuance  of 
which  ssld  will  woM  made,  or  upon  which  it 
was  fonnded,  was  In  parol,  and  consequently 
not  in  compliance  with  tbe  statute  of  frauds ; 

because  It  appears  that  the  contract,  if 
any  then  was.  In  pursuance  of  which  said 
will  waa  made,  or  upon  which  it  was  found- 
ed, wss  without  any  legal  or  snfBdent  con- 
slderatlrai. 

[1]  There  aeems  to  be  no  question  bnt  that 
husband  and  wife  can  make  joint  and  mutual 
wills,  containing  reciprocal  c^gations;  and 
with  reference  to  thdr  revocation  the  rule 
seems  to  be.  as  adduced  from  the  authori- 
ties, that  such  will  Is  "revocable  by  the  testa- 
tor at  any  time  prior  to  his  death,  and  this 
Is  so  though  be  survives  the  other  testator, 
provided  he  takes  no  advantage  under  the 
other  will.  While  no  legal  obligation  not  to 
revoke  Is  created  by  the  mere  execution  of 
mutual  wills,  yet  if  the  wills  are  executed 
pursuant  to  a  contract,  and  dther  testator 
revokes  without  notice,  the  other  may  compel 
a  specific  performance  of  the  contract;  or, 
In  case  a  specific  performance  Is  impossible, 
may  recover  damages  for  the  breach  of  the 
contract"  See  80  Am.  &  Eng.  Ency.  Law,  p. 
621. 

In  nieobold  on  Wills,  p.  16,  It  is  said:  **It 
seons  that  two  persons  may  agree  to  make 
mutual  wllla  which  remain  revocable  during 
their  Joint  lives  by  either  with  such  notice 
to  the  other  as  may  enable  him  to  alter  his 
win  also^  bnt  becomea  Irsavoeabla  aftw  tba 
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deftth  of  one  of  them,  If  the  survivor  takes 
advantage  of  the  provisions  made  by  the 
other"— citing  numerous  cases  in  support  of 
the  text  See,  also,  the  foUovrlng  cases: 
Frazier  v.  Patterson,  243  IlL  80,  90  N.  E.  236, 
27  L.  B.  A.  (N.  S.)  508,  17  Ann.  C«B.  1003; 
Deseumeur  v.  Rondel,  76  N.  J.  Dq.  3&4,  74 
Atl.  703;  Bower  v.  Daniel,  108  Mo.  269,  95 
S.  W.  347 ;  Baker  v.  Syf ritt,  147  Iowa,  49, 
125  N.  W.  998 ;  Rastetter  v.  Hoeuninger,  151 
App.  Dlv.  853,  136  N.  Y.  Sup.  961;  Dnfour 
V.  Pariera,  1  Dick.  419;  Brown  v.  Webster, 
90  Neb.  591,  134  N.  W.  185,  37  h.  K,  A.  (N. 
S.)  1196;  Prince  v.  Prince,  64  Wash.  552,  117 
Pac.  255;  Robertstm  v.  Robertson,  94  iMisa 
645,  47  South.  675,  136  Am.  St  R«p.  689,  and 
note  592-605;  Bolman  v.  Overall.  80  Ala.  491, 
2  South.  624,  60  Am.  Rep.  107. 

In  Frazier  v.  Patterson,  supra,  where  hus- 
band and  wife  made  a  joint  and  mutual  will, 
devising  a  life  estate  in  their  property  to 
the  survivor,  with  remainder  to  their  daugh- 
ter during  her  natural  life  and  after  her 
death  to  her  children;  and  after  the  death 
of  the  husband  the  will  was  ffied  by  the 
survivor  for  probate,  which  was  granted,  and 
she  entered  upon  and  took  possession  of  said 
estate,  using  and  enjoying  the  benefits  there- 
of, to  the  exclusion  of  the  heirs  of  the  hus- 
band,until  the  date  of  her  death,  her  daugh- 
ter having  died  prior  thereto.  It  was  held 
that  she  could  not  make  different  disposi- 
tion of  the  property  by  a  subsequent  will  at- 
tempting to  revoke  the  first  one ;  the  court, 
among  other  things,  saying:  "Afutual  wills 
— that  is,  where  two  persons  execute  wills 
reciprocal  In  their  proviBlona  but  separate 
Instruments — may  or  may  not  be  revocable 
at  the  pleasure  of  either  party,  according  to 
the  circumstances  and  understanding  upon 
which  they  were  executed.  To  deprive  either 
party  of  the  right  to  revoke  such  mutual 
will  it  is  necessary  to  prove,  by  clear  and 
satisfactory  evidence,  that  such  wills  were 
executed  In  pursuance  of  a  contract  or  a 
compact  between  the  parties,  and  that  each 
Is  a  consideration  for  the  other;  and,  even 
In  cases  where  mutual  wills  have  been  exe- 
cuted  in  pursuance  to  a  compact  or  agree- 
ment between  the  parties,  the  law  appears  to 
be  well  settled  that  either  party  may,  dur- 
ing the  lifetime  of  both,  withdraw  from  the 
compact  and  revoke  the  wUl  as  to  him..  A 
joint  and  mutual  will  is  revocable  during  ihe 
Joint  lives  by  either  party,  so  far  as  relates 
to  his  own  disposition,  upon  giving  notice  to 
the  other;  but  it  becomes  Irrevocable  after 
death  of  one  of  them  If  the  survivor  takes 
advantage  of  the  provislom  made  by  the 
other" — citing  authorities.  "When  mutual  or 
Joint  wills  first  came  up  for  consideration, 
the  courts  of  England,  both  common-law  and 
spiritual,  pronounced  against  them,  and  the 
same  unfavorable  position  was  taken  by  some 
of  the  earlier  American  cases;  but  the 
later  and  better  opinions  In  bbth  countries 
now  sustain  such  wills  where  they  have  been 
executed  with  the  necessary  formality  and 


have  not  been  revoked  by:  some  instrument 
Schouler  on  Wills,  466,  and  cases  there  cited. 
The  leading  case  la  Bnglaud  on  this  subject 
is  Dufour  V.  Pariera,  supra.  In  that  case 
it  was  held  that  a  Joint  and  mutual  will 
might  be  revoked  by  both  jointly,  or  that  it 
might  be  revoked  separately,  provided  the 
party  intending  it  had  given  notice  to  the 
other  of  such  revocation,  but  that  neither 
of  them  could,  during  their  joint  Uvea,  re- 
voke It  secretly,  nor  could  It  be  done  by  the 
survivor  after  the  death  of  the  other;  that 
such  wills  constituted  a  mutual  contract  be- 
tween the  parties  which  could  not  be  re- 
scinded by  the  survivor  after  the  death  of 
one,  on  the  theory  that  the  first  that  dies 
carries  his  part  of  the  contract  Into  trxecu- 
tion.  In  such  case  the  courts  will  not  per- 
mit the  other  party  to  afterwards  break 
the  contract  The  doctrine  of  this  case  has 
t>een  approved  In  a  number  of  well-considered- 
cases  In  this  country.  Allen  v.  Boomer,  82 
Wis.  364,  62  N.  W.  426;  Edson  v.  Parsou-s, 
155  N.  T.  655,  SO  N.  E.  Carmlchael  v. 
Garmichael,  72  Mich.  76,  40  N.  W.  173,  1 
R.  A.  596,  16  Am.  St  Bep.  528 ;  Bower  v. 
Daniel.  198  Mo.  289,  06  8.  W.  347." 

In  Edson  t.  Parsons,  supra,  It  Is  said:  "I 
fully  concede  that  there  is  no  reason  in  law, 
nor  any  public,  policy,  whl(^  stands  in  the 
way  of  parties  agreeing  between  themselves 
to  execute  mutual  and  reciprocal  wills ; 
which,  though  remaining  revocable  upon  no- 
tice being  given  by  either  of  an  intention  to 
revoke,  become,  upon  the  death  of  one,  fixed 
obligations ;  of  which  equity  will  assume  the 
enforcement  if  attempted  to  be  impaired  by 
subsequent  testamentary  provisions  on  the 
part  of  the  survivor.  The  proposition  Is  one 
which  may  be  regarded  as  having  been  ac- 
cepted generally" — citing  Jarmon  on  Wills, 
p.  27 ;  2  Story's  Kq.  Jur.  S  786 ;  Schouler  on 
Wills,  454;  Lord  Walpolels  Case,  3  Yes.  402. 
"A  court  of  equity  woul^,  in  such  event,  pro- 
ceed upon  the  ground  that  the  surrlvor  was 
bound,  not  merely  in  honor,  but  by  his  agree- 
ment and  by  the  acceptance  of  the  benedt, 
which  that  agreement  procured  for  him.  In 
such  a  case,  obviously,  no  remedy  at  law 
would  be  adequate  to  the  i^rty.  In  whose 
interest,  and  for  whose  ultimate  advantage, 
the  testamentary  agreement  had  been  enter- 
ed into.  Therefore  equity  would  perform  its 
high  function  of  supplying  the  relief,  which 
the  rules  of  law  are  not  suffldeutly  elastic 
to  comprehend;  and  recognizing  the  obliga- 
tion, which.  In  conscience  and  In  honor,  rest- 
ed apon  the  surviving  party,  would  decree  a 
qtedflc  performance  of  the  testamentary 
agreemuit  by  oompelUng  those  persons.  Into 
whose  possession  the  property  affected  may 
have  come,  to  account  for  and  deliver  It 
over  to  the  complainant,  txa  btibis  imiKresBed 
with  a  tmst  In  his  favor." 

In  Baksr  v.  Byf  rltt,  sapra,  It  Is  aald:  "Com- 
ing a  step  nearer  to  the  case  in  hand,  we  see 
no  good  reason  why  husband  and  wife  may 
not  agns  to  unite  their  separate  estates  in 
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tbe  deatioa  of-  a  trost  for  tbe  benefit  of  a 
third  iierson,  who  shall  come  Into  the  l^;al 
title  and  right  of  ;>osse8BloD  upon  the  death 
of  the  BDrrlTor.  If  to  that  end  tb^  execute 
a  joint  Instrument,  clearly  expressing  their 
purpose,  then,  whether  It  be  called  a  con- 
tract, compact,  will,  or  couTeyance,  we  tiilnk 
It  should  be  treated  as  a  rdinaulshmeot  of 
dower  right;  or,  at  worst,  when  the  maker 
has  died  without  attempting  to  revoke  It, 
the  'other  should  be  held  estopped  to  set  up 
aay  right  which  tends  In  whole  or  part  to  the 
defeat  of  the  common  purpose.  A  contract 
IB  none  the  less  a  contract  because  It  contains 
proTldoDs  which  are  testamentary  In  char- 
acter ;  nor  la  a  will  any  less  a  will.  If  prop- 
erly executed,  because  it  embodies  contrac- 
tual f6atures"-~citlng  Oarmichael  v.  Caf^ 
michael,  supra,  and  Schneringer  t.  Schnering- 
er,  81  Neb.  661,  116  M.  W.  401. 

In  Underhlll  on  the  Law  of  Wills,  p.  20,  it 
is  said:  "If  two  testators,  who  hare  united 
in  the  execution  of  a  mutual  wilt,  hare  devis- 
ed  their  property  to  each  other,  so  that  the 
devises  form  a  mutual  consideration,  neither, 
after  the  death  of  the  other,  and  the  probate 
of  the  vrill  as  to  his  property,  is  at  liberty, 
after  accepting  the  benefit  conferred,  to  repu- 
diate the  contract  to  the  injury  of  the  heirs 
or  next  of  kin  of  tbe  testator  who  predeceas- 
ed him.  Tbe  mutual  will  was  made  upon 
condition  that  the  whole  shall  be  bnt  one 
transaction.  If  the  wUl  la  not  revoked  dur- 
ing the  Joint  lives  of  the  testators,  he  who 
dies  first  has  a  right  to  rely  upon  the  promise 
of  the  survivor.  He  has  fulfilled  his  part  of 
the  agreement,  and  it  Is  not  Just  to  his  repre- 
sentatives to  permit  a  revocation  when  he  has 
been  prevented  from  revoking  his  will  by  re- 
liance upon  the  other's  promise.  It  is  too 
late  for  the  survivor,  after  receiving  the 
benefit,  to  change  his  mind,  because  the  first 
will  is  then  irrevocable.  It  would  have  been 
dlfTerently  framed,  or  perhaps  not  made  at 
all,  if  It  had  not  been  for  bis  Indncement" 
In  Dnfonr  t.  Parlera,  supra,  it  was  said :  "It 
is  a  contract  between  the  parties  which  can- 
not be  rescinded  but  by  the  consent  of  both. 
The  first  that  dies  carries  his  part  of  the 
contract  into  execution ;  will  the  court  after- 
wards permit  the  other  to  break  the  con- 
tract?" 

In  Brown  r.  Webster,  supra,  as  shown  by 
the  syllabus.  *'Wh^  a  husband  and  wife 
possessed  of  separate  estates,  orally  agree 
that  upon  tbe  predecease  of  elthw  the  sur- 
vivor shall  thereutwn  become  the  owner  of  all 
of  tbe  estate,  both  real  and  personal,  of  »ich 
decedrat,  and.  at  the  same  time  and  in  pur- 
suance fit  and  for  the  express  purpose  of  pro- 
viding a  prop^  method  of  carrying  such 
agreement  Into  effect,  simultaneously  execute 
reciprocal  wills,  In  eaCh  of  which  the  other 
spouse  is  made  sole  devisee  and  l^tee,  held: 
That  the  oral  agreement  and  the  execution  of 
the  wills  constltnte  a  single  transaction,  that 
tmOi  Is  an  integral  part  of  ooe  coatrut,  and 


that  such  ocmtnct  cannot  be  satd  to  test  en- 
tire In  paroL"  It  was  likewise  held  In 
sncAi  case  that  the  contract  of  ea<A  was  a 
sufficient  consideration  for  the  contract  of  the 
other,  and  that  wills  thus  executed  were  not 
ambulatory,  and  are  not  revocable  by  either 
party  to  such  contract,  as  long  as  the  other 
party  continues  to  perform  the  contract  on 
bis  or  her  part  It  Is  further  h^d  In  the 
same  case  that  where  either  party  to  such 
contract  commits  breach  of  the  same  by  eabr 
sequently  executing  another  will,  devising  his 
property  contrary  to  the  terms  of  soch  con- 
tract, and  dim,  that  tbe  survivor,  upon  proof 
of  the  continned  performance  in  good  faith 
on  his  part,  would  be  entitled  to  specific  per- 
formance thereof  as  against  the  hMrs,  devi- 
sees, legatees,  and  executors  of  the  decedent. 

[2]  In  the  instant  case,  if  the  win  Itself 
does  not  imply  or  Import  a  contract  to  exe- 
cute it  (whi<A  we  are  inclined  to  think  la 
the  case),  yet  the  evidence  Is  <dear,  and  the 
Jury  found  that  the  same  was  executed  by 
reason  of  a  previous  contract  between  the 
parties  to  make  It,  giving  to  eadl  a  life  estate 
in  their  entire  property,  with  remainder  to 
their  daughters.  This  will  was  executed  up- 
on a  valid  consideration,  to  wit,  the  redpro- 
cal  devise  of  the  one  to  the  other;  and  sub* 
sequent  to  the  death  of  the  wife,  who  had 
scrupulously  acquiesced  In  Its  provisions,  the 
surviving  husband'  probated  same,  went  Into 
possession,  and  enjoyed  the  fruits  of  the  en- 
tire property  to  the  exclusion  of  the  benefi- 
ciaries, Ms  children,  until  his  death,  attempt- 
ing, however,  to  revoke  aame  during  his  life 
by  the  execution  of  the  second  will  and  deed 
to  his  last  wife.  We  think  the  authorities 
quoted  and  dted  are  ample  to  sustain  us  in 
holding  that  this  could  not  be  done  under  the 
circumstances  stated,  unless  one  or  more  of 
the  several  contentions  made  by  at^Ilant 
with  reference  thereto  can  be  sustained. 
This  vrlU  necessitate  a  discussion  of  these 
objections., 

[3]  The  first  Is  that  tbe  separate  a<^ttowl< 
edgment  of  Ann  Larrabee  was  not  taken  to 
said  will,  and  that  hor  husband,  O.  W.  Lar- 
rabee, being  the  other  party  thereto,  could  not 
J(^n  in  Its  execution  In  the  sense  contemplat- 
ed and  required  by  the  statute.  It  Is  unques- 
tionably true  that,  If  this  had  been  a  convey- 
ance instead  of  a  will,  this  contention  would 
be  well  taken,  and  the  conveyance  void  und» 
the  statute  and  authorities  dted  by  appellant; 
but  such  is  not  the  case.  The  instrument 
merely  declares  a  trust  In  favor  of  the  bene- 
ficiaries thereunder,  to  become  efTectlve  after 
the  death  ot  the  survivor.  See  Baker  t. 
Syfritt,  supra;  Best  v.  Qralapp.  60  Neb.  811, 
96  N.  W.  641.  00  N.  W.  887,  5  Ann.  Caa.  401, 
and  cases  there  dted.  No  cimveyance  was 
necessary  to  create  this  trust;  the  title  does 
not  dq^art  from  the  makersL  As  the  nature 
and  effect  of  a  transaction  of  this  charactw 
is  that  the  lesal  title  remains  in  the  donor  for 
the  baw0t  d  the  donees  no  tnuufer  or  as- 
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slgnment  of  the  legal  title  Is  neceaaary.  89 
Cyc.  66.  "II  the  creator  of  tbe  trust,  by  ap- 
propriate words  or  acts,  fully  aod  completely 
constitutes  himself  trustee,  no  change  of  pos- 
session is  necessary,  and  he  may  also  retain 
possession  of  the  instrament  creating  the 
trust  Where  the  Instmrnrat  creating  the 
trust  expi-essly  provides  that  it  shail  be  for 
the  benefit  of  the  grantor  during  his  life,  a 
retention  of  possession  by  him  is  not  Incon- 
sistent with  the  tmsL"   89  Cyc.  77, 24a 

[4]  The  Texas  statute  of  frauds  does  not 
require  that  exiH^ss  or  direct  trusts  aball  be 
evidraiced  by  writing  and  it  is  settted  in  tills 
state  that  they  may  be  eatabllabed  by  parol. 
Brotherton  v.  Weatheraby,  78  Tex.  471,  U  & 
W.  505,  and  cases  there  dted.  This  rule  Is 
also  applicable  to  trusts  In  lands.  Jamaa  t. 
Fulcrod,  6  Tex.  612,  55  Am.  Dec  743. 

[6]  Nether  the  will  regarded  as  a  csontract, 
nor  the  oral  a^eement  pursuant  thereto  and 
in  consideration  and  consummation  of  which 
It  was  made,  were  void  In  the  sense  contend- 
ed by  appellant,  because  made  by  hnatnnd 
and  wife.  See  Bcadshaw  t.  Mayfield,  18  Tex. 
21;  KlndiidE  t.  Taylor,  27  Tex.  695:  Xlm- 
mea  v.  Smith,  89  Tex.  02;  Pearce  v.  Jackson, 
61  Tex^  646;  Bains  r.  Wheeler,  76  Tax.  890, 
13  S.  W.  824;  Proetcel  Schroeder,  83  Tex. 
GS7,  19  S.  W.  292;  Sparks  T.  Taylor,  90  Tex. 
411,  90  S.  W.  486,  6  L.  R  A.  (N.  S.)  381; 
Lory  T.  UiteheU,  62  Tex.-  Civ.  App.  189,  114 
S.  W.  172;  BlcCllntlc  v.  Midland  Grocery 
Co.  (Sup.)  164  S.  W.  1157;  Speer  on  Married 
Women,  |  48;  21  Gya  1663. 

In  Ximlnea  v.  Smith,  supra,  It  la  said: 
"The  common  law  gives  no  sanctlcni  to  post- 
nuptial contracts;  equl^  will  sometlmea  en- 
force tiiem,  but  to  meet  its  sanction  and  a> 
probation  th^  must  stand  upon  the  broad 
principles  of  equity,  and  they  must  appeal 
to  the  consdoice  of  the  court  Cor  sanction." 

In  Pearce  v.  Jackson,  supra,  it  is  said: 
"Contracts  between  husband  and  wife  have 
be&i  seemingly  recognized  even  In  cases  in 
which  the  separate  estate  of  tte  wife  was 
affected  (dtlng  Eindrlck  t.  Taylor,  supra). 
But  it  Is  probably  true  that  transactions  be- 
tween them,  whereby  the  separate  estate  of 
the  wife  Is  affected,  are  sustained  on  grounds 
other  than  the  mere  force  of  a  contract  be- 
tween the  husband  and  the  wife." 

In  Proetsel  r.  Schroeder,  supra.  It  la  said: 
"Contracts  of  the  class  mentioned  (postnup- 
tial) did  not  receive  the  sanction  of  the  com^ 
mon  law,  but  were  In  some  cases  enforced  by 
the  courts  of  chancery,  'when  they  stood  up- 
on pilnclplea  of  equity,  and  appealed  to  the 
conscience  of  the  court'  Ximlnes  v.  Smltii, 
89  Tex.  S2,  For  the  convenience  and  Inter- 
est of  families,  they  have  been  enforced, 
when  fairly  and  honestly  made.  "When  feign- 
ed or  Inequitable,  tbey  ahould  be  defeated.' 
The  comparative  value  of  the  estate  convey- 
ed to  the  wife  by  the  husband,  with  that 
Kalized  by  her,  will  be  considered  in  deter- 
mining its  validity.  1  Bishop  on  Sforried 
Women,  H  724,  726,  note  4,  p.  274." 


(Tex. 

In  Sparks  t.  Taylor,  snpia,  Mr.  Ghl^  Jus- 
tice Brown  says:  "The  cases  cited,  as  well 
as  others  which  might  be  referred  to,  otab- 
llah  as  the  law  in  this  state  these  proposi- 
tions: (1)  The  husband  may  enter  into  con- 
tracts vrith  his  wife  concerning  their  pMf^ 
erty  rights;  he  may  purchase  land  from  ber 
and  may  sell  land  to  her;  he  may  borrow 
money  from  her,  and  he  may  pay  the  ddtit, 
Just  as  he  would  to  any  other  creditor;  be 
may  become  her  trustee  or  agent  for  the  in- 
vestment of  funds  which  belong  to  her,  Qie 
same  as  he  may  assume  those  relations  to 
any  other  person.  In  fact,  his  power  to  con- 
tract with  her  seems  to  be  limited  only 
}ux  incapacity  to  convey  land  to  him  becauae 
of  the  fact  that  he  cannot  Jain  her  In  the 
conveyanOBS.  ^  A  married  woman  may, 
when  j<dned  by  her  husband,  sell  or  mort- 
gage ber  separate  property;  she  may  wltb 
her  separate  funds  buy  real  or  pers(mal  prop- 
erty from  her  husband  or  another  which  will 
be  her  separate  estate ;  she  may  borrow  moo- 
ey,  and,  by  nuntgoge,  bind  her  separate  ee- 
tate  tor  Us  payment^  or  she  may  make  hH 
separate  property  siuety  tor  her  faustnnd'B 
debt  or  for  Oie  d^  of  a  third  person  with 
her  husband's  omcurrencb  Tbm  it  will  be 
seen  that  tlie  power  of  the  hmriund  and  wife 
to  contract  with  reference  to  th^r  property 
rights  is  ample  to  sustain  this  transaction, 
and  we  cui  see  no  legal  obstacle  to  the  mak- 
ing of  such  nmtract  Ip  Tecas." 

In  McCllntic  T.  Midland  Grocery  ft  Dry 
Goods  Co.,  supra.  It  is  said:  "Mrs.  Skeenand 
J.  C.  Skeoft  [bnsband  and  wife]  had  with  M^ 
Clintic  an  understanding  that  he  was  to  for 
lUsh  the  money  to  cover  all  expenses  and  pay 
section  44  out,  imd  the  wife  and  husband  had 
on  understanding  betwe^  thonselves  that 
the  land  should  belong  to  ber  indlvlduallr 
and  to  her  children."  The  court,  in  passing 
on  the  question  as  to  whether  sidd  property 
was  separate  or  community,  nid:  "Over 
against  said  presumption  that  said  section 
'44  was  community  property  are  these  'con- 
trolliog  facts':  (1)  Section  44  was  so  pur- 
chased in  the  name  of  the  vrlfe,  and  the  boa- 
band  Joined  her  in  executing  the  obUgatloD 
to  the  state  for  deferred  paymrats  thereon, 
all  pursuant  to  said  agreement  between  than 
that  the  land  should  belong  to  her." 

We  do  not  think  it  was  necessary  that  the 
wUl  Bbould  have  been  privily  acknowledged 
by  the  wife,  under  the  drcumstonces  sat- 
rounding  this  case. 

[1, 7]  Nor  is  the  statute  of  frauds  avail- 
able to  appellant,  because,  first,  tiiat  defense 
was  waived,  never  having  been  invoked  la 
any  manner  in  the  trial  court  Besides,  this 
will  and  the  otlier  Instruments  executed  with 
it  and  as  parts  of  the  same  transaction  show- 
ed a  contract  in  writing,  or  that  .tiiey  were 
the  consummation  of  the  previous  parol 
agreement  to  make  them;  and  tiie  undisput- 
ed evidence  shows  such  part  performance  ss 
takes  tbe  case  out  of  the  statute.  See  League 
V.  Davis,  53  Tex.  9;  International  Harvester 
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Co.  T.  CampbeU,  43  Tex.  CAv.  App.  421.  96  S. 
W.  98-99;  Carmlchael  v.  Carmlc^ael,  supra; 
Bird  T.  Pope,  73  Mich.  483,  41  N.  W.  514; 
Johnson  t.  Hubbell.  10  N.  J.  Eq.  332,  66  Am. 
Dec.  773;  Turnlpae«d  t.  Slrrine,  57  S.  C. 
559,  35  S.  E.  757,  76  Am.  St  Rep.  680;  Kof- 
ka  V.  Boslcky,  41  Neb.  328,  59  N.  W.  788,  25 
L.  R.  A.  207,  43  Am.  St  Bep.  685;  Best  t. 
Gralapp,  eupra;  39  Cyc.  52,  28-30,  41-43. 

[Ij  Appellees  Insist  ttaiat,  notwithstanding 
Boch  will  at  its  Inception  was  revocable, 
still,  where  the  party  laboring  nnder  the  dis- 
ability, as  the  wife  in  this  case,  has  tolly 
performed  the  agreement,  and  the  other  has 
received  and  enjoyed  the  benefits,  be  cannot 
avoid  Ills  obligations  under  it  even  though 
the  disability  was  such  as  to  render  the 
agreement  at  its  inception  ineffectual  as  a 
binding  and  mutually  enforceable  contract 
See  Railway  Co.  v.  Robards,  60  Tex.  545,  48 
Am.  Rep.  268;  Williams  y.  Graves,  7  Tex. 
av.  App.  356,  26  S.  W.  834;  Terkes  v.  Rich- 
ards, 153  Pa.  646,  26  AQ.  221,  34  Am.  St 
Rep.  721 ;  Howe  t.  Watson,  179  Mass.  30-40, 
60  N.  E.  416;  Holmes  v.  Holmes,  107  Ky.  163, 
53  S.  W.  29,  92  Am.  St  Rep.  345;  Rose  T. 
By.  Co.,  31  Tex.  69-61;  Williams  t.  Rogan, 
59  Tex.  440;  Taber  v.  Dallas,  101  Tex.  241, 
106  a  W.  332;  Turley  t.  Thomas,  31  Nev. 
181,  101  Fac.  568,  135  Am.  St  Bep.  682-687; 
Richards  T.  Doyle,  36  Ohio  St  37,  38  Am. 
Bep.  650;  Louisville,  etc.,  By.  Co.  v.  Coyle, 
123  Ky.  854,  97  S.  W.  772,  99  S.  W.  237,  8 
L.  B.  A.  (N.  S.)  433,  124  Am.  St.  Bep.  385, 
386,  and  note;  86  Cyc  629,  631,  and  note  49; 
e  Cyc  333  et  seq.;  26  Am.  &,  Eng.  Ency. 
Law,  100;  3  ii-age  on  Contracts,  |  1618,  and 
authorities  therein  cited;  2  Page  on  Con- 
tracts, I  936;  2  Beach  on  Contracts,  H  889, 
890. 

The  will  upon  its  face,  we  think,  Imported 
an  agreement  between  the  parties  to  con- 
■ommate  It  and  it  is  shown  by  evidence  ali- 
unde that  It  was  made  pursuant  to  and  in 
coDsommatlon  of  the  family  agreement,  for 
the  purpose  of  making  an  equitable  dlstrlbu- 
ttoa  of  their  estate  after  the  termlDatton  of 
the  life  estate  to  the  survivor,  the  conditions 
of  whldl  were  observed  by  both  untU  after 
the  dtttii  of  the  wife,  nibsequent  to  which 
ttie  acts  of  the  husband  in  probating  the 
will,  ^klng  possession  of  and  enjoying  the 
property  thereunder  to  the  exclusion  of  his 
^lldrai,  shows  such  pezformance  as  would 
take  the  case  out  of  the  statute ;  and,  aa  said 
In  Howe  t.  Watami,  ■niwa,  "We  cannot  see 
why,  on  prine^jtle^  an  actual  pertoimaxwe  la 
not  as  flood  as  an  obligation  to  perCoxm." 
"If  ahe  haa  folly  performed  her  part  all  ob- 
jection on  the  ground  of  mutuality  in  the 
runedy  baa  disappeared."  86  Cyc.  029.  And 
It  is  said  In  26  Am.  ft  Eng.  Ency.  Law,  100: 
"Bat  when  a  ocmtraet  baa  beoi  fiiUy  per^ 
fbzmed  by  a  marrted  woman,  tiie  othw  part? 
cannot  defeat  performance  on  the  ground 
that  perfoxmance  of  the  contract  could  not 
originally  have  been  oompelled  aa  against  the 


obligee."  nils  disability  of  the  married  wo- 
man must  be  held  to  inure  to  her  benefit  and 
it  was  not  contemplated  that  it  was  created 
for  the  benefit  of  those  who  contract  with 
her.   Holmes  t.  Holmes,  supra. 

In  Railway  v.  Robards,  supra,  the  court 
says:  "It  Is  claimed  that  Mrs.  Cain  was  a 
married  woman  at  the  time  of  its  execution, 
and,  as  It  was  not  privily  acknowledged  by 
bsr,  that  no  recovery  can  be  had  for  a  fail- 
ure to  perform  upon  the  part  of  the  compa- 
ny." After  stating  the  contentions  of  the 
company,  the  court  continues:  "But  in  this 
case  it  Is  not  necessary  to  express  an  authori- 
tative opinion  upon  either  of  these  points. 
Nor  is  it  thought  necessary  to  determine  the 
scope  of  the  power  conferred  by  the  statute 
upon  the  husband  in  the  management  of  the 
wife's  separate  property.  For  both  from  the 
evidence  and  finding  of  the  court  it  appears 
that  appellees  had  [>erformed  their  part  of 
the  contract  Then  It  would  seem  to  follow 
that  as  the  company  had  received  the  bene- 
fit of  a  performance  upon  the  part  of  Mrs. 
Cain,  it  would  not  be  hard  to  assert  her 
coverture  as  a  defense  to  the  action  and  as 
justification  for  a  refusal  on  its  part  to  per- 
form the  contract  Any  other  doctrine  would 
result  in  converting  a  rule  of  protection  into 
an  engine  of  destruction.  It  is  for  the  pro- 
tection of  married  women  that  the  rule  of 
inability  to  contract  exists,  and  not  for  those 
who,  knowing  of  the  coverture,  contract  with 
them,  and,  after  securing  the  benefits  of  a 
performance  on  th^r  part  would  refuse 
performance  on  the  ground  of  that  coverture. 
In  cases  of  specific  performance  of  contracts, 
under  some  drcumstancea,  the  vrant  of  ma- 
toallty  in  the  contract  may  be  waived  by  the 
conduct  of  the  person  i^calnst  whom  the  con- 
tract could  not  originally  have  been  enforced. 
And  It  is  said  that  'where,  from  the  relation 
of  the  parties  to  one  another,  the  contract  is 
originally  binding  on  the  one  and  not  on  the 
other,  the  latter  may  by  suit  waive  the  want 
of  mutuality  and  enforce  a  spedflc  perform- 
ance of  the  contract'  Fry  on  Spec.  Perl 
201.  Here  the  company  has  rec^ved  the 
benefit  of  a  perfttnnance,  that  is,  the  consid- 
eration for  its  own  promises,  and  therefore 
has  no  grounds  for  a  suit  against  appdleea, 
for  they  have  already  voluntarily  performed 
th^r  sapulatlmB." 

In  Leon  County  r.  Vann,  86  Tex.  707,  27 
S.  W.  258,  the  court  said:  "Having  received 
ttie  benefit  of  the  contract,  he  Is  estopped  to 
deny  Its  vaUdlty."  In  Piyor  Peodteton.  02 
Tex.  888,  49  S.  W.  212,  the  court  on  rehear- 
ing, applying  the  doctrine  above  announced 
to  one  taking  nnd«  a  wUl,  aald :  "The  mle 
of  law  laid  down  in  the  oidnion  Is  ooneet, 
and,  when  applied  to  the  true  facts  of  the 
case,  necessarily  produces  an  opposite  result 
and  requires  as  to  bold  tiiat  Eannle  Pzyor, 
by  accqtting  paxpeirtj  bequeathed  to  ber  by 
the  will  of  her  tutber,  urtiich  ptapertj  she 
would  not  have  received  otherwise  than 
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through  him,  thereby  accepted  the  will  and 
estopped  herself  to  contest  any  of  Its  provl- 
Blons."   See,  also,  16  Cyc.  787-789. 

The  holding  in  Wyche  v.  Glapp,  43  Tex. 
643,  dted  and  r^ied  on  by  appellant,  is  dif- 
ferentiated from  this  case  in  that  tfie  facts 
are  not  the  same.  There  the  wife,  who  was 
laboring  under  disability,  survived,  and  she 
did  not  take  under  the  will. 

The  question  here  discussed  la  somewhat 
similar  to  that  In  March  v.  Huyter,  &0  Tex. 
243,  wherein  It  was  said  that:  "The  ease 
now  before  the  court  Is  not  one*  where  there 
was  a  mutual  agreement  to  make  a  will,  and 
which,  as  intimated  In  the  above  ease,  might 
not  be  binding  upon  the  wife  as  a  contract 
unless  separately  acknowledged  by  her,  but 
one  in  which  the  will  was  executed,  and,  not 
having  been  revoked  by  the  wife,  was  duly 
admitted  to  probate  as  her  will  after  her 
death.  Nether  Is  any  question  raised  here 
as  to  bow  far  after  her  death  the  instrument 
became  binding  upon  the  husband  as  a  com- 
pact In  favor  of  the  other  benefldarles  un- 
der the  wllL  8  Wash,  on  Real  Prop.  (5th 
Ed.)  SOS;  1  Red.  on  Wills,  182;  Shumaker 
V.  Schmidt,  44  Ala.  454  [4  Am.  Rep.  135]." 

In  this  connection  we  quote  the  following 
pertinent  remarks  from  the  brief  of  appel- 
lees' counsel :  "The  result  of  the  contentions 
of  appellant,  as  contained  in  her  third  propo- 
sidOD  and  subdivisions  'a,'  'b,'  and  *c,'  strip- 
ped and  standing  before  a  court  of  Justice, 
is  utterly  repulsive.  It  Is  this:  A.  cbntracts 
with  B.,  who  is  laboring  under  such  disa- 
bility as  to  render  the  contract  void,  If  you 
like;  B.  fully  performs,  A.  receiving,  retain- 
ing, and  a^roprlatlng  the  fruits  of  B.'s  per- 
formance. B.  asks  A.  to  perform.  A.  says, 
'Tou  could  not  legally  bind  yourself,  and 
therefore  I  could  not  at  the  inception  of  the 
contract  have  compelled  you  to  perform.'  B. 
answers,  'But  I  have  performed,  and  you 
have  enjoyed  the  fruits  of  the  contract'  A. 
replies,  'I  admit  that  you  have  done  all  that 
the  contract  required  of  you  to  its  smallest 
details,  but,  because  at  Its  Inception  I  could 
not  legally  have  compelled  you  to  do  what 
you  have  d<me  of  your  own  accord,  I  owe 
yon  nothing.*  Does  It  lie  In  A.'s  mouth  to  so 
answer  B-'s  request  for  performance?  We 
think  not  He  waa_  silent,  when  In  common 
honesty,  If  he  ever  Intended  to,  he  should 
have  spoken;  he  will  therefore  not  now  be 
beard  to  speak,  when  In  common  honesty  he 
should  be  silent  The  parties  cannot  be 
placed  in  statu  quo ;  the  deceased  mother 
cannot  by  tMs  tribunal  be  resurrected  from 
the  dead  and  be  permitted  to  make  such  dis- 
tribution of  her  property  as  she  would  have 
made  had  this  family  settlement  never  been 
agreed  to  and  consummated."  ■ 

We  conclude  that  since  the  will  vras  con- 
tractual as  well  as  testamentary,  under  all 
the  facts  of  this  case  that  the  husband  was 
estopped  and  precluded  from  dlaregardlng 
tbe  same,  and  tlier«foi«  .his  attempted  revo- 
catton  was  Illegal  and  Totd. 


[I]  If,  as  If  seems  clear  from  the  author- 
ities, Ge,  W.  Larrabee  at  any  time  prior  to 
his  deatb,  after  having  probated  the  will  aod 
accepted  the  benefits  thereunder,  could  not 
himself  have  abrogated  It,  then  does  appel- 
lant stand  in  any  better  attitude  than  he  did 
with  reference  to  this  property?  We  think 
not  The  record  dlsclosestthat^sbfr  lived  In 
the  same  neighborhood  with  the  Larrabees 
prior  to  the  death  of  his  first  wife  xtbat 
knew  that  he  had_chlldreii  an^^that  tbe  fam- 
ily had  lived  upon  the  Cason  place  for  a 
number  of  years,  auMafter  Mrs.  Larrabee's 
death  appellant  continued  to  lire  In  the  same 
neighborhood.  It  {u£ther  appears  from  the 
evidence  thiit  her  marriage  with  G.  W.  Lar- 
rabee was  void  of  sentiment  and  based  sole- 
ly on  the  proposition  made  by  Larrabee  that 
If  she  would  marry  him,  keep  house  for  him, 
and  care  for  him  in  his  old  age,  that  he 
would  will  to  her  his  entire  Interest  in  said 
estate.  In  pursuance  of  said  proposition,  and 
before  her  acceptance  thereof,  she  sought  and 
procured  tbe  aid  and  assistance  of  her  broth- 
er and  brother-in-law  to  represent  her  In  see- 
ing that  Larrabee's  proi>osal  should  be  car- 
ried into  effect  before  the  marriage  was  con- 
summated; and  with  this  end  In  view,  sbe, 
together  with  her  representatives,  repaired  to 
Brownwood  for  the  purpose  of  meeting  Lar- 
rabee to  ascertain  If  he  had  made  such  dis- 
position of  his  property  to  her  befbre  tbe 
marriage.  She,  as  well  as  these  gentlemen, 
saw  and  conversed  with  Larrabee  on  this  oc- 
casion end  were  assured  by  him  that  the  pa- 
pers had  been  prepared  in  accordance  with 
their  agreement  and  were  ready  for  their  in- 
spection at  the  courthouse.  HeliinE,  however^ 
upon  his  statement  to  that  effect  they  failed] 
to  make  further  Investigation  and  returned^ 
home.  The  marriage  was  consummated  short- 
ly thereafter ;  but  it  seems  that  the  will  and 
tbe  deed  were  not  signed  until  about  two  days 
after  the  marriage  when  they  were  delivered 
by  him  to  her.  She  thereafter  turned  them 
over  to  him  for  safe-keeping.  Before  her 
marriage  the  first  will  had  be«i  probated,  and 
was  of  record  In  Brown  county.  TThe  facts 
within  her  knowledge,  if  not  sufficient  to  give 
her  notice  of  its  contents,  were  certainly  suf- 
ficient to  pat  her  upon  Inquiry,  which  if  pur- 
sued would  have  developed  the  true  status  of 
affairs,  not  only  with  reference  to  the  claim 
of  the  childi%n,  but  also  as  to  tbe  provlatons 
of  tbe  first  will  as  welC)  Is  she  not  ea^ped 
now  to  say  that  If  abe  had  known  tlie  facts 
Bhe  would  not  hare  entered  Into  tbe  marriage 
with  Larrabee?  We  tbtnk  so.  See  O'Ma- 
honey  v.  Flanagan,  84  Tez.  Glr.  AnK  244, 
78  S.  W.  246;  Jackson  t.  Waldst^  27  8.  W. 
26.  We  tblnk  the  conit  did  not  err  In  mb- 
mlttlng  the  Issue  as  to  whedier  or  not  tbe 
facts  were  soffldent  to  pat  arodlant  npcm 
notice  of  anwllee's  rights ;  aqpedaUy  la  this 
true  in  the  absoice  of  a  lequest  for  more 
Q>eclflc  instractkms.  We  therefore  overrule 
appellant's  tenth  and  eleventb  asslgnmHits  of 
erra.   See  Uoora  r.  Piersfw,  100  Tut  113, 
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M  S.  W.  U32 ;  York  t.  HUger,  84  S.  W.  1117. 
Notwlthatondlng  mariloge  is  a  valuable  and 
soffident  consid^tioii  to  support  a  contract 
(6  Am.  &  Eng.  Kkicy.  Law  [2d  Ed.]  724),  set 
I  appellant  fa  not  in  the  attitude  of  an  inno- 
cent  purchaser  for  value  without  notice,  and 
etfnnot  rely  upon  such  doctrine,  because  she 
could  tahc  no  better  title  under  the  will  than 
Larrabee  lumseiijtadn  "~ 

irrespecdTe  oi  whether  the  first  will  was 
rented  by  ttie  second  still,  since  the  verdict 
of  the  Jury,  considered  as  an  entirety,  in  ef- 
fect finds  that  the  800  acres  in  Brown  coun- 
ty, known  as  the  Cason  or  Larrabee  place, 
was  the  separate  property  of  Mrs.  Ann  Lar- 
rabee (which  finding  Is  supported  by  the  evi- 
dence), the  judgmoit  of  the  court  awarding 
the  same  to  appellees  Is  correct  ai^  should 
not  be  disturbed. 

[II]  The  court  did  not  err  in- permitting 
Hra.  Williams  to  testify,  over  ajvellant's  ob- 
jection, that  her  mother  gave  to  her  uncle 
John  G.  Campbell  her  half  Interest  In  the 
EUls  and  Bed  Blver  county  lands  for  his 
half  Interest  In  the  Bill  county  lands,  be- 
cause such  conveyances  did  not  form  the 
basis  of  appellees*  cause  of  action,  but  were 
merely  collateral  matters,  to  prove  whldi 
parol  evidence  was  admissible.  Sec  Helden* 
helmer  v.  Beer,  155  S.  W.  356;  Railway  Co. 
T.  Caldwell,  9a  Ark.  286,  124  S.  W.  1036; 
Cake  V.  West,  64  S.  W.  1083 ;  Dooley  v.  Mc- 
Ewlng.  8  Tex.  306;  2  BUiott  on  Erld.  H 
1264 and  1442;  17  Cyc  469;  Aycock  v.  Kim- 
broagh,  71  Tex.  330,  12  S.  W.  71,  10  Am.  St 
Sep.  745;  Lecomte  v.  Toudouze,  82  Tex.  21S- 
214,  17  S.  W.  1047,  27  Am.  St  Rep.  870. 

It  Is  said  In  17  Cyc  sofira,  p.  469.  that 
"evidence  relating  to  a  matter  which  does  not 
fbrm  the  foundation  of  the  case,  but  is  col- 
lateral to  the  Issue,  does  not  properly  fall 
within  the  best  evidence  rule,  and,  although 
secondary  in  its  character,  cannot  be  excluded 
on  the  ground  that  primary  evid^ce  was  ob- 
tainable." 

[11]  Appellant  introduced  In  evidence  the 
Inventory  filed  by  O.  W.  Larrabee  In  the  es- 
tate of  Ann  Larrabee,  deceased;  the  court, 
however.  Instructed  the  Jury  not  to  consider 
such  inventory  as  any  evidence  of  Interest  In 
Ana  Larrabee  to  the  Cason  lands,  or  as  any 
evidence  of  title  to  said  lands  In  the  com- 
munity estate  of  G.  W.  and  Ann  Larrabee. 
This  charge  Is  assigned  as  error.  We  do 
Dot  think  that  appellant  has  any  right  to 
complain  of  this  charge,  because  It  appears 
from  the  recitals  In  said  inventory  that  the 
Brown  county  lands  were  scheduled  therein 
M  the  separate  property  of  Ann  Larrabee,  de- 
ceased; and  it  seems  that  appellees  alone 
«mld  complain  of  such  charge.  At  any  rate, 
under  the  circumstances  disclosed  in  the  rec- 
ord, the  charge,  if  error,  was  harmless. 

[13]  Appellant  requested,  and  the  court  re- 
fused to  give  the  following  two  charges,  the 
refusal  of  which  is  made  the  basis  of  the 


eighth  and  nlnfli  assignments:  **lt  yon. 
find  that  said  note  was  made  payable  to  Ann 
Larrabee  by  order  of  O.  W.  Larrabee  or  was 
given  to  her  by  him,  then  state  If  it  was  so 
given  to  her  or  made  payable  to  her  as  a 
gift  of  the  whole  note^  or  only  for  the  pur- 
pose of  relmbur^g  her  to  the  extoit  Uiat 
he  had  used  her  money,  If  any."  CO  "Was 
the  note  for  f8,660  Intended  as  a  gift  to  her 
by  O.  W.  Larrabee  of  said  note  as  an  en- 
tirety, or  was  It  intended  as  a  ^tft  of  only  so 
much  thereof  as  was  necessary  to  repay  her 
for  whatever  means  of  hers  had  been  used  by 
0.  W.  Larrabee,  U  any?"  These  two  charges 
were  properly  refused,  because  the  main 
charge  of  the  court  in  snbmltMng  tiiis  issue 
was  sufDcient  on  this  subject 

[1<]  The  Jury  were  asked  by  It:  'TUd  G. 
W.  Larrabee  give  to  Ann  Larrabee  the  note 
for  $8,660?  If  so,  was  It  a  simple  or  pure 
gift  or  was  it  for  the  purpose  of  reimbursing 
her  tat  mwi^  of  hers  that  had  been  used?" 
The  Jury  returned  the  ^following  answer  .to 
said  question:  "It  was  not  a  gift  but  to  re* 
imbnrse  Ann  Larrabee  for  her  land  and  m<m< 
ey  used."  This  was  a  direct  finding,  in  our 
opinion,  that  the  entire  note  was  turned 
over  to  her  by  him  to  reimburse  her  for  het 
land  and  money  used,  and  was  evidently  so 
understood  by  the  court  and  Intended  by  the 
Jury,  for  whl<^  xeason  we  think  said  assign- 
ments should  be  overruled. 

The  remaining  assignments  have  been  4uly 
considered,  but  are  not  regarded  as  tak- 
en and  are  overruled. 

Before  closing  we  wish  to  commend  the 
able  and  exhaustive  briefs  and  argument  filed 
herein  by  counsel  for  both  sides,  who  seem 
to  have  spared  no  pains  In  presenting  the 
authorities  sustaining  their  respective  conten- 
tions, and  from  which  we  have  received  much 
benefit  In  our  Investigation  of  the  points 
urged. 

Finding  no  reverrible  error  In  tlie  Judgment 
of  the  trial  court,  the  same  la  In  all  respeclB 

affirmed. 

JEIMKINS,  J.,  not  sitting. 


JOHNSON  V.  GONGEia    ^o.  7844.) 

(Court  of  Civil  Appeals  of  Texas.   Ft  Worth. 
Feb.  2L  1914.    Rehearing  Denied 
March  21. 19140 

1.  Deeds  (f  114*)— CoirsTBTrcnoN— Descrip- 
tion. 

Where  plaintiff,  in  addition  to  the  ordinary 
count  of  trespass  to  try  title,  prayed  reforma- 
tion of  her  deed,  which,  while  recitiiifr  a  convey- 
ance of  160  acres,  described  only  80  acres,  it 
was  Improper  for  the  court  to  direct  a  verdict 
in  her  favor  cm  the  groand  that  the  deed  on  its 
face  showed  a  conveyance  of  160  acres,  for  a 
particalar  description  will  govern  a  general  one. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  \\  316-322,  326-329,  388;  Dec.  Dig.  § 
114.*] 
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2.  Btidxnci  Q  88S*)— BacxxAU  in  CoiTTn* 

AKGI. 

A  ndtal  In  a  eonTerance  tv  a  huband  that 
the  land  in  qbeatkm  was  not  hla  h<HDeBtead  is 
competent  evidence  to  show  that  at  the  time 
of  the  conveyanoe  It  had  not  been  claimed  hf 
him  as  such. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1660-1677;  Dee.  Big.  {  S8S.*] 

5.  Apfbai.  and  Bbbob  (i  1063*)— Bnthw— 
Hajucuss  Ebbob, 

Where  an  instruction  Improperly  cast  too 
great  a  harden  on  defendant  but  did  not  anthor- 
ue  a  verdict  for  plaintiff  under  any  circumstanc- 
es, the  error  is  harmless  as  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  4052-1062;  Dec.  Dig.  ( 
1038.*] 

4.  HOHESTKAD    ({  216*)— iNSTBUOTlONe— MlS- 
IKADING  iKSTBnCTIORS. 

Where  defendant  claimed  that  the  land  in 
controversy  had  not  passed  to  plaintiff  because 
it  was  the  grantor's  homesteaa,  and  his  wife 
had  not  joined  in  the  conveyance,  a  charge  on 
homestead  is  not  erroneous  because  directing 
a  verdict  for  plaintiff  in  case  the  grantor  at  the 
time  that  be  moved  from  the  land  to  another 
point  intended  to  make  his  home  at  his  new 
residence,  for  the  Jury  must  have  understood 
that,  by  home,  homestead  was  meant. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  U  400-403;  Dec  Dig.  |  216.*] 

6.  HOMKBTSaD    ({   126*)— EXKUTTION  —  SCOFX 

ot. 

Tht  homestead  exemption  bring  limited  to 
200  acres,  the  owner  of  820  acres  cannot  claim 
the  whole  tract  as  exempt  Hence  his  convey- 
ance of  160  acres  passes  good 'title,  though  his 
wife  did  not  join,  where  his  homestead  was 
apon  the  other  half  of  the  tract  and  he  had  not 
claimed  as  part  of  his  homestead  any  particular 
40  acres  out  of  the  quarter  section  conveyed. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig,  f  223 ;  Dec.  Dig.  i  125.*] 

6.  HouBSTBAD  (5  162*)— Exemption  —  Aban- 

DONHBNT. 

Where  the  owner  of  a  homestead  sold  part 
of  the  tract  and  removed  to  another  locality* 
his  mere  intention  to  return  at  stmie  Indefinite 
time  and  take  up  his  homestead  upon  the  un- 
improved quarter  section  which  he  retained  will 
not  sustain  a  cdaim  of  a  homestead  exemption. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  U  815-319 ;  DecTDig.  |  162.*] 

7.  Appeai.  and  Ebbob  (i  1172*)— Dbtebhina- 

TION. 

Under  rule  62b  (140  S.  W.  x),  declaring 
that  where  the  iBsnes  are  severable  the  judgment 
shall  be  reversed  only  as  to  that  part  affected 
by  error,  a  judgment  in  a  suit  to  quiet  title 
and  to  reform  plaintiS's  conveyance,  where  the 
court  Improperly  directed  a  verdict  of  refbrma- 
tion,  will  be  reversed  only  as  to  that  issue;  that 
error  not  affecting  jud^ent  in  plaintiff's  favor 
for  the  land  included  m  her  conveyance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  455S-4M1 ;  Dec  Dig.  | 
1172.*] 

a  ApnAX.  AND  Ebbob  (|  708*)— Qubstioitb 

Pbksbntbd  roB  Bxvibw. 

Where  the  transcript  did  not  show  that 
any  default  judgment  was  ever  rendered  al- 
though coDtalning  an  order  purporting  to  set 
aside  the  default,  the  Court  of  Appeals  cannot 
review  an  assignment  complaining  of  the  vaca- 
tion of  the  default 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2M8;  Dec  Dig.  1  708.*] 

Appeal  from  District  Court,  Taylor  Coun- 
ty; TbomaB  L.  Blanton,  Judge. 


ActloD  h7  Hra.  H.  F.  Conger  against  J.  U. 
Johnson  and  another.  From  a  judgment  for 
plaintiff,  Johnson  appeals.  Affirmed  In  part, 
and  in  part  reversed  and  remanded. 

Mabafley  &  FnlwUer,  ot  AbUene»  tn  anwi- 
lant  Sayles,  SaylM  ft  Baylea,  of  AbUene,  tu 

appeUe& 

DUNKLIN,  J.  Mrs.  M.  F.  Conger  Institut- 
ed this  suit  against  J.  M.  Johnson,  Mrs.  C.  R. 
Fenley,  widow  of  W.  T.  Fenl^,  deceased, 
and  the  children  of  Mr.  and  Mrs.  Fenley,  in 
trespass  to  try  title  to  160  acres  of  land,  the 
northwest  quarter  of  section  8,  block  3,  South- 
ern Pacific  Railway  Company  survey,  situat- 
ed In  Taylor  cotmty,  and  from  a  judgment  in 
favor  ot  the  plaintiff  against  all  the  defend- 
ants, J.  M.  Johnson  has  appealed. 

Plaintiff  claimed  title  under  a  deed  from 
W.  T.  Fenley,  deceased,  describing  the  prop- 
erty In  controversy  as  follows:  "The  N.  W. 
%  of  the  N.  ^  of  section  8,  block  8,  cer- 
tificate 17/366,  granted  to  Southern  Pacific 
Railway  and  purchased  by  D.  W.  Floyd  on 
December  17,  1802,  from  the  state  of  Texas 
under  act  approved  April  8,  1888,  and  April 
28,  1891.  and  said  land  was  duly  ass^ned 
and  deeded  to  David  Windsor  by  D.  W.  Floyd 
as  appears  of  record  in  the  clerk's  office  of 
Taylor  county,  Texas,  in  this  conveyance,  be- 
ing 160  acres  of  land;  the  above-described 
land  is  not,  nor  never  was,  my  homestead. 
The  above  land  was  also  deeded  to  W.  T, 
Fenley  by  David  Windsor." 

Defendant  Johnson  claimed  under  a  deed 
from  Mrs.  G.  R.  Fenley  executed  some  two 
years  later  than  the  deed  to  the  plaintiff  de- 
scribing the  land  as  the  "N.  W.  \i  of  section 
8  In  blo<^  No.  8,  Sontbem  Fadflc  BaUway 
Company  survey  situated  in  Taylor  county, 
Texas." 

[1]  It  will  be  noted  that  In  the  deed  to 
Mrs.  Conger  the  land  Is  described  aa  the 
W.  hi  of  the  N.  W  ot  the  section.  Tbla  de- 
scription would  embrace  only  80  acres,  while 
It  Is  also  recited  In  the  deed  that  .the  con- 
veyance is  to  160  acres  of  land.  The  plain- 
tiff's petition  contained  two  counts;  the  first 
bting  in  the  usual  form  of  trespass  to  try 
title.  In  the  second  count  It  was  allied 
that  by  mutual  mistake  of  the  parties  to  the 
deed  the  words  "the  N.  ^"  were  Inserted  In 
the  deed,  while  as  a  matter  of  fact  it  was 
Intended  and  understood  between  the  par- 
ties that  the  land  therein  conveyed  should 
be  described  as  the  "N.  W.  ^  of  section  8," 
instead  of  "N.  of  the  N.  and  plain- 
tiff prayed  that  tbe  deed  be  reformed  so  as 
to  read  as  understood  and  Intended,  and  that 
with  this  reformation  of  the  deed  she  recover 
the  N.  W.  \i  of  the  entire  section.  The  prior 
deeds  referred  to  in  the  conveyance  to  Mrs. 
Conger  embraced  the  entire  N.  ^  of  the  sur- 
vey. When  the  deed  to  Mrs.  Conger  was  In- 
troduced in  evidence,  tbe  trial  court  hdd 
that  it  showed  on  its  face  a  c(Hiveyance  ot 
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tte  N.  W.  )4  of  the  entire  snrv^  and  tbat 
no  evidence  would  be  heard  upon  the  Issne 
tendered  In  the  second  count  of  the  petition 
for  the  reformation  of  the  deed,  and  there- 
after a  peremptory  Instruction  waa  given  to 
the  Jury,  In  effect,  that  the  deed  to  Mrs.  Con- 
ger conveyed  title  to  the  N.  W.  %  of  the  en- 
tire section.  In  view  of  the  general  rule  of 
construction  of  deeds,  that  pi^rtlcnlar  de- 
scrlptlous  will  control  general  descriptions, 
and  partlcalarly  aa  plaintiff  had  sought 
in  the  second  count  of  her  petition  to  re- 
form Uie  instrument,  we  are  of  the  opin- 
ion that  this  ruling  was  an  error  for  which 
the  judgment  must  be  reversed.  Sanger  t. 
Roberta,  92  Tex.  312,  48  S.  W.  1;  Cullers  v. 
Piatt,  81  Tex.  258,  16  8.  W.  1003;  Schaffer  t. 
Heldenhelmer,  43  Tex.  Civ.  App.  366.  96  8. 
W.  61;  Dalton  v.  Rust,  22  Tex.  134.  This 
ruling  being  in  plaintiff's  favor,  no  testimony 
was  offered  by  the  plaintiff  to  sustain  the  al- 
legations in  the  second  count  ff  the  petition, 
and  evidence  offered  by  appellant  in  rebuttal 
of  the  allegations  contained  in  tbat  count 
was  rejected  by  the  oonrt  becaoae  of  the  rul- 
ing already  noted. 

[2]  Appellant  also  pleaded  that  the  N.  W. 
K  of  the  land  for  which  plaintiff  sued  was 
the  homestead  of  W.  T.  Fenley  and  wife  at 
the  time  the  deed  to  Mrs.  Conger  was  lexe- 
cuted.  and  that,  as  Mts.  Fenley  did  not  Join 
In  tbat  conveyance,  the  same  was  a  nullity. 
Several  assignments  of  error  are  presented 
upon  that  lasae,  one  of  which  is  that  the  ev- 
idence conduslvely  shows  that  the  property 
waa  such  homestead  at  the  date  mentioned. 
Id  the  deed  to  Mrs.  Conger  It  Is  expressly 
stated  that  the  property  therein  conveyed 
was  no  part  of  the  homestead  of  the  grantor, 
thus  trading  to  show  that  he,  aa  the  head  of 
the  family,  did  not  at  that  time  claim  the 
same  as  bis  homestead.  This  recital,  togeth- 
er with  other  circumstances  In  evidence,  was 
snfflcirat  to  warrant  a  finding  by  the  jury 
against  appellant's  plea  under  the  conrt* s  in- 
struction upon  tbat  Issae. 

[I]  The  charge  of  the  conrt  upon  the  issue 
of  homestead  is  criticised.  Two  of  the  crlti- 
dsma  are  npon  that  portion  of  ttie  tnstmc- 
tlon  whidi  warrants  a  verdict  In  tKvor  of  ap- 
pellant npon  that  Issne  in  the  event  cer- 
tain tacts  are  found  to  he  trufe  Tb6  critl- 
dsms  are  to  0te  effect  tbat  the  same  Imposed 
too  great  a  burden  upon  appellant  in  order 
to  sustain  tals  idea.  A  sufBdent  answer  to 
this  asdgnment  la  that  the  inatmetlon  waa 
In  appdJanfs  fiivor,  and,  as  it  did  not  an- 
Qiortee  a  verdict  against  him,  it  cannot  be 
Mid  tbat  he  waa  prejudiced  thereby.  Abilene 
Light  &  Water  Co.  v.  R^Alnson,  146  S.  W. 
1002,  and  autborlttes  there  dted. 

[4]  W.  T.  Fenley  formerly  owned  the  N. 
%  of  section  8,  consisting  of  820  acres ;  he 
retrided  upon  the  B.  %  of  that  tx&et  where 
all  of  the  improTinnents  were  located,  and 
Oils  tract  he  sold  to  F.  H.  Flowers,  and  mov- 
ed to  Buffalo  Gapt  where  he  purchased  a 
residence  and  there  lived  until  he  died.  The 


T.  OONGEB  407 

oonrt  charged  the  jury  that  If  It  was  W.  T. 
Fenley's  Intention  to  claim  the  160  acres  in 
controversy  as  his  homestead  at  the  time  he 
sold  the  other  160  acres  and  moved  to  Buf- 
falo Gap.  and  that  that  Intention  was  never 
abandoned,  then  appeUant^s  plea  of  home- 
stead should  be  sustained.  In  submitting  the 
converse  of  appellant's  contention  on  the 
homestead  issue,  the  jury  were  told  that 
If.  at  the  time  W.  T.  Fenley  moved  to  Buf- 
falo Gap,  It  was  his  Intention  "to  reside  there 
as  his  home,  and  that  he  acquired  property 
in  said  Buffalo  Gap  upon  which  be  and  hts 
family  resided,**  then  a  verdict  should  be 
rendered  agaiiut  appellant's  plea  of  home- 
stead. The  use  of  the  word  "home"  Instead 
of  "homestead"  is  criticised  as  being  improp- 
er, for  the  reason  that  a  place  of  residence  in 
Buffalo  Gap  might  have  been  claimed  by 
Fenley  as  his  home  even  though  he  intended 
to  occupy  it  only  temporarily.  When  read  In 
connection  with  other  portions  of  the  charge, 
we  think  it  clear  that  the  jury  understood 
the  repression  "home"  as  synonymous  with 
"homestead"  used  in  other  portions  ot  the 
charge. 

[f,  I]  We  are  of  the  opinion  further  that 
the  charge  taken  as  a  whole  was  unduly  fa- 
vorable to  appellant  for  the  following  rea- 
sons: The  homestead  exemption  was  lim- 
ited to  200  acres;  he  conld  not  claim  the 
entire  320  acres  as  ez^pt  Ths  evidence 
tends  strongly  to  show  that  the  160  acres 
sold  to  Flowers  wag  a  part  of  the  homestead, 
and  there  Is  nothing  in  the  testimony  tend- 
ing to  show  that  any  particular  M  acres  of 
the  tract  in  controversy  was  claimed  by  Fen- 
ley as  a  part  of  his  homestead.  Nor  was 
there  any  testimony  to  show  any  acts  of 
preparation  Fenley  after  his  conveyance 
to  Flowers  to  reside  upon  the  160  acres  in 
controversy,  upon  which  there  were  no  In}- 
provements  whatsoever.  The  most  that  can 
be  said  of  the  testimony  offered  by  appel- 
lant to  sustain  his  plea  of  homestead  la  tbat 
it  would  support  the  conclusion  that  Fenley 
at  some  indefinite  time  In  the  future  intend- 
ed to  occupy  the  land  In  controversy  aa  his 
homestead.  It  is  well  settled  that  the  mere 
intention  on  his  part  to  so  use  the  unim- 
proved property,  unaccompaided  with  some 
act  or  acts  of  preparation  looking  to  Its  actual 
oeciuiaiuy  for  that  purpose  would  not  be  suf- 
ficient to  sustain  the  plea.  Joluuon  v.  Bru- 
ton.  30  Tex.  Civ.  App.  249, 87  S.  W.  181,  and 
dedsiona  there  dted. 

[7]  This  issue  of  homestead  Is  entirely 
Borate  and  severable  from  all  other  issues 
in  the  case,  and  tb.e  judgment  of  the  trial 
court  upon  that  Issue  is  affirmed:  but  for 
the  erroneous  ruling  noted  above  the  Judg- 
ment is  reversed  and  the  cause  remanded  as 
to  all  other  Issues.  Rule  62a.  149  S.  W.  x. 

[I]  Several  cross-assignments  have  beoi 
presented  by  the  appellee  to  orders  made  by 
the  trial  judge  and  appearing  in  the  tran- 
script purporting  to  set  aside  a  judgment  by 
default  In  appellee's  favor  against  a^llaut 
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prior  to  the  rendltton  of  the  Judgment  from 
which  the  appeal  baa  been  proBecnted.  In- 
dependent of  the  question  whether  or  not  the 
court  abused  his  ^eretlon  In  setting  aside 
the  default  Judgment,  if  any  had  been  ren- 
dered, these  assignments  must  be  overruled 
for  the  reason  that  thore  is  no  proper  diow- 
Ing  in  the  record  of  tlie  rendition  of  such 
a  Judgment  Aside  from  an  order  purporting 
to  set  aside  a  Judgment  by  default,  the  tran- 
script foils  to  show  that  any  audi  default 
judgment  was  ever  rendered.  The  only 
proper  showing  for  audi  a  Judgment  would 
be  an  order  to  that  effect  appearing  In  the 
minutes  of  the  conrt  Withers  v.  Orenshaw, 
165  8.  W.  U89. 

Reversed  and  remanded  in  part;  affirmed 
In  part 


EVANS  T.  SAN  ANTONIO  TRACTION  CO. 
(No.  5259.) 

(Court  of  OivU  Appeals  of  Texas.  Ban  Antonio. 
April  8,  1914.   Rehearing  Denied 
May  6.  1914.) 

1.  'AVFKAJj  ard  Erbob  (1 356*)— Pboobxdings 

— LnCITATIOH— Bbtect  oj  Dblat. 

Where  a  petition  for  a  wiit  of  error  was 
not  filed  within  12  montha  from  the  time  final 
judgment  was  rendered,  as  required  by  Rev.  St 
1911,  art  20S6,  the  writ  will  be  dismissed,  since 
the  requirement  Is  jurisdictional. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
En^r,  Cent.  Dig.  SS  1926,  1927;  Dec  Dig.  { 

2.  Appeal  and  Eekob  ({  84S*)— Pbocbbdikqs 
— LnoTATZoi^EFracT  or  Pxiidxno  Motion 

A  New  Trtat. 

Rev.  St  1911,  art.  2086,  requirine  a  peti- 
tion for  writ  of  error  to  be  filed  within  12 
months  from  the  time  final  jndgment  is  ren- 
dered, means  12  months  from  the  time  the  Judg- 
ment was  rendered,  and  not  from  the-  thne  the 
motion  for  a  new  trial  was  overruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Cent  Dig.  f|  1895,  1^;  D^^ig.  S 

Error  to  District  Conrt,  Bexar  County; 
8.  O.  Taylor  Judge. 

Action  between  Lena  M.  Brans  and  the 
San  Antonio  Traction  Company.  From  a 
Judgment  In  fitvor  of  the  traction  company, 
Jjeaui  M.  Bvana  brings  error.  Writ  of  error 
dismissed. 

Will  A.  Morriss,  T.  J.  Newton,  and  Rebel 
L.  Robertson,  all  of  San  Antonio,  tot  plain- 
tiff  In  error. 

CARXi,  J.  This  cause  Is  brought  to  this 
court  on  writ  of  error  from  a  Judgment  ren- 
dered on  the  14th  day  of  October,  1912.  The 
motion  for  a  new  trial  was  overruled  on 
November  SO,  1912,  and  notice  of  appeal  then 
glTen.  The  petition  for  writ  of  error  was 
ffled  November  29, 1913. 

Article  2086  a389),  Revised  Statutes  of 
Texas,  reads:  *^e  writ  of  error  may,  in 
cases  where  the  same  is  allowed,  be  sued 
out  at  any  time  within  twelve  months  after 


the  final  Judgment  is  xendered,-  and  not! 
thereafter.^  . 

[1,2]  WhM-e  a  petition  for  a  writ  of  error 
is  not  filed  within  12  months  from  the  time 
final  Jndgment  is  rendered,  as  provided  in 
article  2086  of  the  Revlaed  Statutes  of  1811 
(arUde  1388,  Rev.  Stats.  1895),  the  writ 
will  be  dismissed,  since  ttie  condition  is  Jn- 
risdictionaL  And  this  article  of  the  statute 
has  been  cttostrued  to  mean  12  months  from 
the  tbne  the  Judgment  was  rendered,  and 
not  from  the  time  the  motion  fbr  a  new 
trial  Is  overruled.  Cooper  Toafcnm,  91 
Tex.  891*  43  S.  W.  871;  Gariton  v.  Aahworth, 
45  S.  W.  203 ;  Converse  r.  Trapp,  28  S.  W. 
415;  Uvalde  t.  Uvalde,  81  S.  W.  327; 
Schleicher  v.  Runge.  80  Tex.  456.  89  S.  W. 
279;  MUo  et  aL  v^  Nuske  et  bL,  OB  Tex.  24% 
66  S.  W.644. 

The  writ  of  error  la  dismissed. 


ABNBT  V.  ROBBRTS  et  al.  (No.  S270J 

(C^urt  of  Civil  Appeals  of  Texas.  AosthL 
Feb.  26.  191^   Rehearing  Denied 
AprU  15.  1814.) 

1.  Vkndob  and  Pubchasbb  (I  851*)— Bbeacb 

BT  VBNDOK— ifiUSUBX  OF  DAMAGES. 

A  GMitract  by  a  vendor  of  land,  who  also 
ownjed  a  milldam  and  water  power,  to  erect 
and  maintain  so  long  as  the  purchaser  should 
demand  an  irrigation  pump  of  sufficient  capacity 
to  deliver  water  for  irrigation  parposee  and  the 
necessary  casing  to  extend  frun  the  pump  to 
the  second  bank  of  the  river  and  to  furnish 
water  for  Irrigating  tlie  land  at  an  agreed  price 
I>er  acre,  was  not  merely  an  agreement  to  fnr- 
nish  water,  bat  called  for  a  permanent  and 
extensive  improvement  of  the  land,  and  for  a 
breach  thereof  the  purchaser  was  entitled  to  re- 
cover the  difference  between  the  value  of  the 
property  as  it  would  be  If  the  contract  had  been 
per£ormed  and  its  valae  apon  the  vendor's  fail- 
ure to  perform. 

[Ed.  Note.— For  other  cases,  see  yendor  and 
Purchaser.  Cent  Dig.  U  1017, 1047-1058;  Dec. 
Dig.  i  35i.»] 

2.  COKTBAOTS  a  lO*)— Sam  of  IiAND— AoBEI- 
IfSHT  TO  FUBNXSH  WaTEB— MOTUAUTT. 

Where  a  vendor,  as  a  part  of  the  transnc- 
tioD  and  as  a  i>art  of  the  consideration  for  the 
purchase,  agreed  to  erect  and  maintain  at  a  miU- 
dam  owned  by  him  an  irrigation  pmnp,  to  c<»- 
nect  tberewith  casing  reaching  to  the  seema 
bank  of  the  river,  and  to  famish  water  for 
irrigation  purposes  at  a  specified  price  per  ten, 
and  the  purchaser  agreed  to  furnish  the  neces- 
sary casing  to  extend  the  piping  from  the  bank 
to  the  n^nd,  to  constract  and  maintaio  t 
reservoir,  and  to  permit  the  vendor  by  pipe  or 
ditch  to  convey  any  excess  of  water  to  the  landf 
of  other  proprietors,  and  also  agreed  that  the 
dam  might  be  raised  bo  as  to  overflow  certais 
of  his  land,  the  agreement  of  Uie  vendor  to  eieet 
a  pump  and  furnish  water  waa  not  unilstertl 
and  unenforceable. 

[Ed.  Note.— For  other  cases  see  Contrsct* 
Cent.  Dig.  §t  21-40;  Dec  Dig.  |  lO.*] 

3.  Liens  (S  10*)— Sale  of  liARD— Bbeach  or 

CONTBAOX— DAUAGKa— RlQHT  OF  PUBCHASEl 

TO  Lien. 

Where  a  vendor  of  land,  purchased  by  plain- 
tiff, which  vendor  also  owned  a  milldam  ana  wa- 
ter power,  agreed  to  erect  and  maintain  an 
irrigation  pump  and  casing  connected  tberewitb 
and  to  furnish  water  for  irrigation  purposes 
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tt  an  axieed  price  per  acre  and  subsequently 
conTeyea  the  dam  pro|)er1y  to  persona  who  as- 
sumed the  performance  of  the  contract  with 
pleintifE,  plaintiff  had  no  lien,  legal  or  egul- 
table.  on  Uie  dam  property  or  his  damages  from 
the  nonperformaoce  of  the  contract 

[Ed.  Note.— For  other  cnses,  see  Liens,  Qent. 
I>i«.  S5  5,  5%,  6  ;  Dec.  Dig.  f  10.*1 
4.  Tkitct  (t  22*)— BssiDEnoB  or  Defendants 

— CODXFEKDANTS. 

Wbere  an  action  was  brought  in  the  coun- 
ty of  the  residesce  of  one  of  the  defendants,  the 
other  defendants'  plea  of  prliil^  to  b«  sued 
in  the  county  of  their  reudeiuie  waa  ptoperly 
overruled. 

[Ed.  Note.— For  other  caso.  see  Yemie,  Cent. 
Dig.  U  35-37;  Dec.  Dig. 

Appeal  from  District  Oonr^  Lampasas 
County ;  John  D.  Boblnaon,  Judge. 

Actioii  by  W.  Almc^  asalnat  P.  Z.  Davia, 
Ingham  8.  Bolwts,  and  others.  From  a 
JndgmeDt  tor  detendanta,  plaintUf  appeals. 
Berersed  and  remanded. 

J.  C.  Abney,  M.  M.  White,  and  Matthews  ft 
Browning  all  of  lAmpasas,  for  appellant 
John  B.  Warren,  of  Honston,  for  appellees. 

Statement  of  the  Oase. 

KEY,  O.  J.   The  following  statement  of 
the  natnre  and  result  of  this  snlt  contained 
'  in  appellanf^s  brief  la  conceded  to  be  correct: 
"This  suit  was  instituted  by  the  plaintiir, 
W.  B.  Abney,  on  February  21, 1912,  against 
the  defendants  P.  Z.  Davis,  Ingham  S.  Bob- 
erts,  B.  F.  Frymler,  Jr.,  and  B.  F.  Frymler, 
Sr.;  the  object  of  the  suit  being  to  recover 
damagea  from  defendants  by  reason  of  their 
taUure  to  erect  and  maintain  an  Irrigating 
plant  and  furnish  water  tar  Irrigation  pur- 
poses to  plaintifC  under  a  contract  between 
plalntifC  and  P.  Z.  Davis  made  on  May  21, 
1906,  the  plalntill  alleging  that  the  other 
j  defendants  had  assumed  to  carry  out  said 
contract  made  with  said  Davis,  and  had  be- 
come liable  to  plalntifC  for  all  damages  sns- 
I   talned  by  him  by  reason  of  said  contract  not 
being  carried  out.  PlaintUTs  cause  of  action 
is  duly  set  forth  in  his  second  amended  orig- 
inal petition  filed  on  the  7th  day  of  April, 
1013,  and  In  which  peUtlon  the  plaintlfT  al- 
lied and  asked  the  foreclosure  of  a  Hen  on 
certain  lands,  which  Hen  he  claimed  to  bold 
W  security  for  the  performance  of  said  con- 
tract  The  defendants  Ingham  S.  Roberts, 
B.  P.  Frymler,  Jr.,  and  B.  F.  Frymler,  Sr., 
on  said  7th  day  of  April,  1913.  filed  their 
second  amended  orlglDal  answer,  which  con- 
tained seven  exceptions  or  demurrers  to 
plaintiff's  said  amended  original  petition; 
one  of  them  being  a  general  exception.  The 
defendant  Davis  by  his  answer  admitted  exe- 
cution of  the  contract  sued  on  and  asl^ed  for 
judgment  over  against  his  codefendants  In 
the  event  Judgment  was  rendered  against 
Wffl  in  favor  of  plaintiff ;  said  Davis  alleging 
ttat,  as  part  consideration  for  his  conveyance 
of  certain  land  described  in  plaintiff's  second 
Amended  petition,  bis  codefendants  had  as- 


sumed performance,  of  the  contract  sned  on, 
and  prays  for  the  establishment  and  fore- 
closure of  a  lien  on  the  land  conveyed  by  blm 
to  Frymler  for  the  amount  of  such  Judgment 
On  April  8,  1913,  the  court  snstained  all  of 
said  exceptions  of  defendants  Ingham  S. 
Roberts,  B.  F.  Frymler,  Jr.,  and  B.  F.  Fry- 
mler, Sr.,  to  which  ruling  of  the  court  the 
plaintiff  excepted  and  declined  to  amend. 
Thereupon  the  court  rendered  Judgment  dis- 
missing plalntltTs  suit  and  adjudged  that 
all  the  defendants  go  hence  without  day  and 
recover  of  plaintiff  all  costs.  The  plaintiff 
then  excepted  to  said  rulings  and  Judgment 
of  the  court,  gave  notice  of  appeal  to  this 
court,  and  on  the  5th  day  of  May,  1913,  per- 
fected his  appeal  by  filing  his  appeal  bond 
and  assignments  of  error." 

The  contract  referred  to  in  the  plaintUTs 
petition  reads  as  follows:  "The  State  of 
Texas,  Lampasas  County.  This  agreement 
made  and  entered  into  by  and  between  P.  Z. 
Davis  and  W.  B.  Abney  of  Lampasas  county, 
Texas,  wltnesseth:  First  That  said  P.  Z. 
Davis  as  owner  of  the  Ghadwlck  Mill  prop- 
erty, dam  and  water  power,  situated,  part  on 
about  26^  acres  of  the  CaMn  Baker  survey 
in  8.  W.  corner  of  Mills  county,  Texas,  with 
dam  extending  across  the  Ckilorado  river,  and 
including  12  acres  out  of  the  Phillip  Bul- 
ger and  Jas.  H.  Baker  surveys  In  San 
Saba  county,  hereinafter  more  fully  de- 
scribed, does  hereby  forever  grant  unto 
said  W.  B.  Abney,  his  heirs  and  assignB, 
the  exdustve  right  to  use  and  enjoy  said 
strip  of  land  off  said  Bulger  and  Baker 
surveys,  and  aU  grass  and  pecans  grtwlng 
tiienon,  leaving  all  timber  remaining  stand- 
ing thereon,  such  use,  however,  not  to  Inter- 
fere in  any  manner  with  the  right  e^edally 
reserved  by  said  Davis  to  use  said  strip  in 
any  manner  beneficial  to  said  Davis  In  main- 
taining and  using  bis  dam  and  water  power. 
Including  the  right  of  raising  said  dam  high- 
er, and  thereby  back  water  on  said  land. 
Second.  Hie  said  P.  Z.  Davis  hereby  grants 
to  W.  B.  Abney,  his  heirs  and  ass^i^  the 
right  to  constmct  and  forever  maintain  at 
and  below  said  dam  a  hydraulic  ram  to  re- 
c^ve  water  from  said  dam  so  as  to  produce 
the  power  necessary  to  convey  water  for 
Irrigation  purposes  from  said  dam  to  the 
lands  conveyed  by  P.  Z.  Davis  this  day  to 
said  W.  B.  Abney  out  of  said  Phillip  Bulger 
and  Jaa.  H.  Baker  surveys  In  San  Saba 
county,  Texas,  and  the  right  to  take  the  wa- 
ter from  the  Colorado  river  for  the  irrigation 
of  said  lands.  Third.  P.  Z.  Davis  shall  on 
or  before  January  1,  1907,  erect  and  place 
in  a  suitable  and  proper  place  on  the  Colo- 
rado river  at  said  Chadwick  mllldam,  an  ir- 
rigation pump  of  sufficient  capacity  to  de- 
liver not  less  than  350  gallons  of  water  per 
minute  on  the  upland  now  being  grubbed  on 
the  Phillip  Bulger  and  Jas.  H.  Baker  surveys 
on  west  side  of  Colorado  river,  being  the 
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same  land  conveyed  by  P.  Z.  Davis  to  W.  B. 
Abney  on  May  21,  1906,  and  said  Davis  shall 
connect  with  said  pnmp  enough  iron  casing. 
Inside  measure  5%  inches  in  diameter,  and 
extend  such  casing  to  the  second  bank  of 
the  Colorado  river,  on  said  west  side  of  the 
land  of  W.  B.  Abney,  and  shall  furnish  the 
necessary  power  to  lift  said  water  to  said 
upland  of  W.  B.  Abney.  The  said  W.  B. 
Abney  on  his  part  agreeing  to  furnish  the 
necessary  casing  of  same  size  and  character 
and  extend  such  piping  from  said  second 
bank  of  Colorado  river  to  said  upland.  The 
said  Davis  hereby  agreeing  and  binding  him- 
self to  maintain  said  pump  and  power  and 
casing  connections  to  the  second  bank  as 
l^ng  as  the  said  Abney,  his  heirs  and  assigns 
BhaU  demand  the  same  'and  the  said  Abney 
agreeing  and  binding  himself,  Us  heirs  and 
assigns  to  maintain  said  tiif^y^g  from  said 
second  bank  to  his  upland  abore  described, 
as  long  as  said  Davis,  his  heirs  and  assigns 
shall  demand  the  same,'  and  said  Davis 
shall  fomlBfa  to  said  Abney,  water  through 
said  pnmp  and  casing  to  Irrigate  all  ox  any 
portion  of  SBld  land  imzchaaed  from  P.  Z. 
DavlB,  aa  aforesaid,  whenever  demanded  by 
said  Abney,  hit  heirs  and  aaidgns,  at  the 
price  of  ^.66%  per  acre  of  land  irrigated, 
payable  at  the  end  of  each  year  irrigated. 
Any  surplus  water  not  used  by  said  Abney, 
the  said  Davie  shall  have  the  right  to  con- 
duct by  pipe  or  ditch  connecting  with  the 
casing  laid  by  Abney,  so  aa  not  to  interfere 
with  the  tillable  and  enlttvated  land  of  said 
Abney,  and  deliver  same  to  any  proprietor 
south  of  said  Abn^,  and  such  excess  of 
water  shall  be  the  property  of  P.  Z.  Davis, 
his  heirs  and  assigns.  The  said  Abney  Is  to 
construct  and  maintain  a  dirt  reservoir,  not 
less  than  60x100  feet,  with  wall  not  less  than 
eight  £eet  at  base,  and  a  h^ght  of  five  feet 
from  level  of  land,  said  walls  to  be  built  out 
of  the  excavations  from  said  reservoir,  in 
which  reservoir  water  shall  be  pumped  by 
said  Davis  through  the  casing  furnished  by 
Abney  to  connect  at  second  bank  with  the 
casing  furnished  by  said  Davis,  and  the  said 
water  shall  be  on  storage  for  Irrigation  of 
the  land  of  said  Abney,  and  any  excess  in 
said  reservoir  may  be  used  by  Davis  on 
lands  of  lower  proprietors,  through  a  single 
ditch  leading  from  reservoir.  Fourth.  The 
said  W.  B.  Abney,  as  owner  of  the  101  acres 
of  Jas.  H.  Baker  survey  In  San  Saba  county, 
described  in  deed  from  Lee  Oliver  to  P.  Z. 
Davis,  dated  May  12,  1906,  and  conveyed  by 
P.  Z.  Davis  to  W.  B.  Abney  this  day,  hereby 
grants  to  P.  Z.  Davis,  his  heirs  and  assigns, 
the  right  and  privilege  of  raising  said  dam 
at  Cbadwick  Mill,  as  high  as  be  or  they  may 
see  fit  to,  provided  only,  that  same  shall  not 
be  raised  so  that  in  heavy  rises  in  said  river, 
the  additional  rise  In  the  dam  will  have  the 
effect  of  overflowing  the  land  on  the  upper 
or  second  bank  of  land  owned  by  said  Abney, 
or  any  part  of  the  land  on  said  upper  or  sec- 


ond bank.  Fifth.  The  land  on  west  bank  of 
Colorado  river  referred  to  in  Item  one  of  this 
contract,  In  which  Davis  reserves  the  rlglit 
to  use  same  In  maintaining  and  using  his 
dai^  and  water  power,  is  described  as  fol- 
lows :  (Here  follows  dracrlptlon  of  eaid  12- 
acre  tract)  This  May  21,  lfiO&  P.  Z,  Davis^ 
W.  B.  Abney." 

We  copy  from  app^ant's  brief  the  follow- 
ing fair  summary  of  the  facts  alleged  in  his 
petition :  "That  the  defendant  Davis  on  the 
21st  of  May,  1906,  was  the  owner  of  the 
Chadwick  mill  property,  consisting  principal- 
ly of  land  on  the  east  bank  of  the  Colorado 
river  in  Mills  county,  and  of  certain  lands 
oppoidte  them  on  the  west  side  of  the  Colo- 
rado river  in  San  Saba  county.  On  that 
day  he  conveyed  to  ttie  plaintiff  the  lands  on 
the  west  side  of  the  river  and  the  contract 
attached  to  the  petition  was  entered  into  be- 
tween  Davis  and  plainUfl;  said  contract  and 
conv^anee  being  each  a  part  of  the  aame 
transaction,  and  the  execution  bj  aaid  DaTla 
of  said  contract  being  part  of  the  considera- 
tion which  induced  plaintiff  to  purchase 
from  him  the  land  on  tibe  west  tfde  of  the 
Colorado  river.  By  the  contract  Davis  bound 
himself  to  erect  or  place  in  said  river  at  said 
Chadwick  milldam  an  irrigation  pump  of 
sufficient  capacity  to  deUver  not  less  than 
350  gallons  of  water  per  minute  on  said 
lands  so  conveyed  to  plaintiff,  and,  by  means 
of  iron  casing,  convey  sadtx  water  to  a  point 
on  plaintiff's  land,  and  famish  the  necessary 
power  to  lift  said  water  to  a  reservoir  to  be 
built  by  plaintiff  on  bis  land,  and  to  furnish 
plaintiff  throut^  such  casing  sufSdent  water 
to  irrigate  his  said  landm  the  pMnttff  to  fur- 
nish a  certain  amount  of  casing  for  use  on 
his  said  land.  That  If  said  contract  had 
been  complied  with  the  plalntUfs  land  would 
have  been  greatly  and  permanently  Improv- 
ed. The  plaintiff  farther  alleged  that  he  fur- 
nished and  laid  the  casing  he  contracted  to 
furnish  and  lay,  and  built  the  reservoir  he 
contracted  to  build,  and  that  the  work  to  be 
done  and  the  material  to  be  furnished  by 
said  Davis  under  said  contract  could  only  be 
done  and  famished  as  an  expense  of  not  less 
than  $6,000.  That  by  means  of  said  irrigation 
plant,  said  Davis  contemplated,  as  provided 
for  in  said  contract,  the  Irrigation  of  other 
lands  from  said  reservoir,  and  that  both 
plaintiff  and  Davis  had  in  contemplation  the 
permanent  Improvement  of  plaintiff's  lands, 
but  that  the  defendants,  about  February  1, 
1912,  abandoned  their  intention  of  carrying 
out  said  contract  and  had  performed  no  part 
thereof.  In  said  contract  said  Davis  bound 
himself  to  'maintain  said  pump  and  power 
and  casing  connections  as  long  as  said  Ab- 
ney, his  heirs  and  assigns  stiall  demand  the 
same,'  and  said  Abney  was  required  to  pay  a 
stipulated  price  for  water  furnished  for  Irri- 
gation. Plaintiff  further  alleged  that  with 
said  contract  carried  out  by  defendants  his 
land  would  be  of  the  value  of  $0,600,  and. 
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wittumt  said  contract  being  carried  out.  It 
was  only  at  the  thItk  of  $6,000,  anill  for  the 
difference  of  $3,600  he  asked  Judgment." 

As  to  the  measnre  of  damages  appellant's 
petition  was  in  the  alternative.  He  first 
sought  to  recover  the  differwce  In  the  value 
of  his  proper^  with  and  without  the  Im- 
provement referred  to,  and  then,  in  the  alter- 
native, tither  the  difference  In  the  rental 
Talne  with  or  without  the  Improvemrats,  or 
such  sum  as  placed  at  interest  would  produce 
bucIl  difference  In  rental  valuer 

Opinion. 

[1]  We  sustain  appellant's  first  and  second 
asBlgnxnents  of  error,  and  concur  with  his 
able  counsel  In  the  prop(»ltlon  submitted 
thereunder,  which  reads  as  follows:  "Under 
the  allegations  of  plaintiff's  petition  he  was 
entitled  to  recover  of  defendants  such  dam- 
ages u  he  sustained  by  reason  of  the  non* 
perfozmuioe  by  th«D  of  the  contract  made 
the  basla  of  the  suit,  and  the  measure  of  such 
damages  was  the  difference  between  the  val- 
oe  of  plalntilFs  land  described  In  the  petition 
with  the  nmtract  complied  with  by  def^d- 
ants  and  the  value  thereof  with  the  contract 
not  convlled  with  or  performed  Iff  dejCend- 
ants." 

In  a  wdl-prepsred  brl^  appelleeB*  learned 
counsel  attempts  to  ■npintjiiii  the  proposition 
Oiat  the  contract  sued  on  was  merdy  an  ob- 
ligation on  Davlff  part  to  fnrolsh  anpeUant 
water  for  irrigation  purpoaea,  but  we  cannot 
coDcor  In  that  contention,  but  agree  with  ap- 
p^lanfs  counsel  that  the  contract  called  for 
a  pennanott  and  eztautra  ImiHOTement  of 
Us  land,  and  tai  that  class  of  cases  the  wsight 
of  anthoilty  holds  that  durmnce  between 
the  valae  of  the  pxopect^  as  it  would  be  if 
fbs  contiact  had  been  pentormed,  and  as  it  Is 
In  consequence  of  the  failure  to  fulfill  1^  is 
the  correct  measnre  of  damages.  2  Suther- 
land on  Damages,  p^  4SZ ;  40  C^c.  686,  687 ; 
Louisville  E3ec.  Ry.  Co.  v.  Whipp,  118  Ky. 
121.  80  S.  W.  007;  Bosenthal  t.  Taylor  B.  & 
H.  Ry.  Co^  19  Tex.  325.  16  S.  W.  268;  O.  H. 
&  8.  A.  Ry.  Go.  T.  Haas,  87  8.  W.  167 ;  S.  A. 
&  A  P.  Ry.  Co.  T.  Mohl,  37  S.  W.  22 ;  Owens 
T.  Railway  Co..  67  Tex.  682.  4  S.  W.  693; 
8t  U  B.  ft  M.  Ry.  Co.  v.  West,  181  S.  W.889; 
Fallon  T.  Amond,  153  Iowa,  S04,  133  N.  W. 
771;  Bin  ft  Feather  Club  v.  Thomas,  138  S. 
W,  150.  We  quote  as  follows  from  Suther- 
land on  Damages,  cited  above :  "This  rule  of 
rental  value  for  delay,  however,  has  been 
departed  from  where  the  delay  would  be  in- 
definitely continuous,  as  where  the  execution 
of  the  contract  has  been  abandoned;  thai 
the  difference  between  the  value  of  the  prop- 
erty as  It  vrould  be  If  the  contract  bad  been 
performed,  and  as  It  Is  In  consequence  of  the 
ftilnre  to  fnlflll  It  Where  a  railroad  com- 
pany was  bound  to  buHd  and  maintain  per- 
petually a  side  track  In  front  of  certain  lots 
owned  by  the  covenantee,  on  a  breach  of  this 
covttiant  by  abandonmentr  after  the  track 


had  been  laid,  it  was  held  that  the  proper 
measure  of  damages  was  the  difference  in 
value  of  the  plaintiff's  lots  with  the  side 
track  operated  and  not  operated,  together 
with  interest  thereon  from  the  abandonment 
up  to  the  date  of  the  trial,  or  not,  at  the  dis- 
cretion of  the  Jury,  This  rule,  says  the 
court,  'renders  the  ascertainment  of  the  dam- 
ages easy,  certain,  and  final ;  and  Umits  them 
to  what  would  surely  be  within  the  eontem- 
platlon  of  the  parties.  Whereas,  the  annual 
rental  value  is  more  speculative  and  uncer- 
tain; is  liable  to  great  fluctuations  from 
causes  not  within  the  scope  of  the  contem- 
plation of  the  parties,  nor  indeed  within  the 
range  of  their  antldpatlonB ;  besides,  it  the 
damages  are  ai^rtlonable,  the  measure  of 
difference  in  annual  rait  would  result  in  a 
multiplicity  of  suits;  or.  If  not  apportlonable, 
then  the  result  wonld  be  purely  speculoliTe 
(as  to  fntnre  rents)  or  ttie  plaintiff  be  barx 
red  by  one  noovory  from  any  other." 

[2]  One  df  the  exceptloiiB  sustained  to  the 
petition  asserted  that  the  contract  was  uni- 
lateral and  tliereforB  not  enforceable^  and 
we  Bostala  the  assignment  whldi  complains 
of  the  action  of  the  trial  court  In  sustaining 
that  exception.  The  petition  alleged  that  on 
the  day  bf  the  execution  of  the  contract  Da- 
vis Gonwed  to  plalutur  the  lands  out  of  the 
Phillip  Bulger  and  James  0.  Bakw  snrr^ 
referred  to  in  ssld  contract  on  the  west  side 
of  the  Colorado  ilver,  and  that  eonveyance 
and  the  contract  were  eadi  part  of  the  same 
transaction,  and  altogether  constituted  me 
contmct;  the  execution  by  said  Davis  of  the 
contract  being  part  <A  the  consideration 
whltA  induced  plaintiff  to  purchase  from 
said  Davis  said  land  on  said  Bulger  and 
ISaker  mrve^  Ibe  contract  is  set  forth  in 
fnll  in  the  statement  heietoCoie  made,  from 
wUch  It  will  be  seen  that  a  part  of  the  con- 
sideration thereof  was  the  agreemait  by  ap- 
pellant to  furnish  casliuc  to  connect  with  that 
to  be  laid  by  Davis  and  extend  same  from 
such  connection  on  the  second  bank  of  the 
Colorado  river  to  a  large  reservoir  to  be 
built  by  appellant  on  his  land,  in  which  wa- 
ter was  to  be  stored,  not  only  for  the  use  of 
appellant  for  Irrigation,  but  also  for  the  use 
of  Davis  for  the  irrigation  of  other  lands. 
Another  part  of  the  consideration  was  the 
right  granted  by  appellant  to  Davis  to  raise 
his  dam  so  as  to  overflow  in  part  appellant's 
land.  Appellant  further  alleged  that  prior 
to  the  alleged  defaults  of  appellees  he  per- 
formed his  part  of  said  agreement  and  con- 
structed the  reservoir  and  furnished  and  laid 
the  casing  from  said  second  t>auk  of  the  Col- 
orado river  to  said  reservoir  and  had  ever 
been  ready,  willing,  and  able  to  pay  for  the 
water  he  was  entitled  to  under  said  contract 
the  said  price  of  $1.66%  per  acre  for  his 
land  In  cultivation.  These  averments  show 
that  appellant  had  already  performed  cer- 
tain things  of  value  to  Davis,  and  that,  by 
the  terms  of  the  contract,  he  was  obligated  to 
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perform  oth^  which  wonld  Inure  to  the 
benefit  of  Davis.  These  aTermenta  refute 
the  contention  that  the  contract  required 
much  to  he  done  by  Davla  and  nothing  by 
Abney;  and  the  court  shoold  have  oTerruled 
the  contention  that  it  was  an  unilateral  con- 
tract. 

[3]  Appellant  alleged  that  by  reason  of 
the  facts  set  forth  In  his  petition  be  had  a 
ll«i  on  the  Chadwlck  mill  property,  which 
he  sought  to  foreclose.  The  court  sustained 
an  exception  to  that  part  of  the  petition,  and 
that  ruling  is  assigned  as  error.  Counsel 
for  appellant  dte  aathorltiea  in  support  of 
the  proposition  tliat,  although  be  was  not  a 
party  to  the  contract  between  the  appellees, 
still,  if  the  other  appellees  promised  Davis 
to  perform  hie  part  of  the  contract  between 
Davis  and  appellant,  the  latter  can  maintain 
an  action  against  them  for  failure  to  so  do. 
But  the  correctness  of  that  proportion  does 
not  show  that  appelant  has  any  11^  either 
legal  or  equitable.  None  was  created  by  the 
terms  at  the  contnct,  and  the  facts  alleged 
form  no  nflMmt  basis  for  an  eonitable 
Vol  It  may  be  omceded  that,  in  the  absence 
of  ft  contract  lien,  a  vendor  has  an  eqnitable 
lien  on  the  property  mfld  to  MCoie  payment 
of  the  porchase  money ;  bat  the  petition  doee 
not  all^  that  appelant  sold  to  Davis,  or 
any  one  tAwB,  the  property  upon  wlitch  he 
Boni^t  to  foreclose  the  allied  lien.  Hence 
we  hold  that  the  trial  oonrt  ruled  correctly 
in  sustaining  the  exception  raftered  to- 

[f]  Appellees  presoit  a  cross-assignment 
of  error  complaining  of  the  action  of  the 
court  In  overruling  a  plea  of  privilege  to  be 
sued  in  the  county  of  their  residence,  Inter- 
posed by  all  the  defendants  exo^t  Davis. 
The  defendant  Davis  was  sued  in  the  county 
of  his  residence,  and  the  other  defendants, 
being  proper  parties,  were  suable  in  that 
county  also,  under  the  statute  which  author- 
izes suit  in  any  county  In  which  one  of  the 
defendants  resides,  and  therefore  we  over- 
rule appellees'  cross-assignment 

For  the  reasons  given,  the  Judgment  of  the 
trial  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings  in  accord- 
ance with  this  opinion. 

Reversed  and  remanded. 


INTERNATIONAI,  &  O.  N.  BY.  CO.  v. 
OWENS.    (No.  5347.) 

(Conrt  of  Civil  Appeals  of  Texas.  Anstin. 

April  16,  1914.) 

1.  Appeai.  and  Ebbob  (I  757*)  —  Rkcobd — 
Questions  Pbesbnxbd  fob  Rbview. 

Where  defendant's  brief  did  not  set  out 
plaintiETs  petition  or  even  its  sabstance,  de- 
tendant's  contention  that  its  general  demnrrer 
WEB  improperly  overruled  cannot  be  reviewed. 

[Ed.  Note.--For  other  case%  see  Aimeal  and 
Error.  Gent.  Dig.  1 8092;  Dec  Dig.  fWJM 


%  Affba;.  and  ElBwm  (|  837*)— Dxxdbbbb — 

In  determining  on  appeal  the  propriety  off 
the  Qverruling  of  defendant's  xeneru  Mmorrw* 
the  evidence  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  aJQd 
Error,  Cent  Die.  il  3262-3272,  S274-327T, 
3289;  Dec.  Dig.  (887.*] 

8.  Appkai.  and  Ebbob  ({  917*)  —  Rbgobo  — 

QVESTIOI^  PBESBNTBD. 

Where  tbe  record  shows  no  ruling  on  de- 
fendant's general  demurrer,  or  that  any  was 
requested,  It  will  be  presumed  on  appeal  that 
the  demnrrer  was  wamd. 

[Ed.  Note.-^r  other  casM,  ssa  Appeal  and 
Error.  Cent  Dig.  i|  8706-8709;  Dm.  Dig.  f 
917.*| 

4.  Appbal  and  Ebbob  ($  703*)  — Rboobd  — 
quxstions  paxsented  fob  review. 

Where  the  record  diowed  that  appdiaat 
requested  only  one  instruction  that  was  re- 
fosed,  appellant's  assignment  of  error  oomi^in- 
ing  of  the  refusal  of  several  requested  instruc- 
tions cannot  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  2981;   Dec  Dig.  |  708.*] 

Appeal  from  MUam  County  Conrt;  John 
Watson,  Judg& 

Action  by  Ose  Owens  against  the  Interna- 
tional ft  Great  Northern  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Chambers  ft  Baskln,  of  Cameron,  Doremns, 
Bntlw  ft  Henderson,  of  Biyan,  and  WWrnm, 
Dabney  ft  Klm^  of  Houston,  for  apiteUant. 
Horriaon  ft  Lewis,  of  Cameron,  ftw  ajv^leeb 

KBT,  a  J.  In  tliis  case  tbe  plaintiff  re- 
covered a  verdict  and  Judgment  against  the 
defoidant  for  the  value  of  a  mule  which  was 
killed  (m  defendant's  track  In  the  town  of 
Gause  by  a  passing  train  on  defendants  road, 
and  the  tatter  has  appealed. 

[1-8]  The  first  assignment  charges  that  the 
trial  court  committed  error  in  overmllng  the 
defendant's  general  demurrer  to  the  plain- 
tiffs petition.  Hie  statement  in  appellants 
brief  in  support  of  that  assignment  does  not 
purport  to  contain  even  the  substance  of  all 
that  was  alleged  In  the  petition,  but,  in  ad- 
dition to  stating  that  certain  facts  were  al- 
leged, states  that  certain  facts  were  proved 
by  the  evidence.  Of  course,  the  testimony 
cannot  be  considered  in  determining  the  suf- 
ficiency of  a  pleading.  Besides,  the  record 
does  not  show  that  the  court  made  any  rul- 
ing upon  the  general  demurrer,  or  that  It 
was  requested  so  to  do,  and  therefore  that 
demurrer  must  1m  considered  as  waived. 

The  second  and  fourth  assignments  object 
to  certain  paragraphs  of  the  court's  chaq^ 
which  objections  we  hold  are  without  merltt 
and  the  assignments  are  overruled. 

[4]  The  third,  fifth,  and  sixth  aasignmentB 
charge  that  error  was  committed  by  the  re- 
fusal of  certain  requested  instructions.  The 
record  shows  that  appellant  requested  only 
one  Instruction  that  waa  refused,  and  no  er- 
ror la  assigned  upon  the  action  of  the  court 
ht  reusing  that  lastnictlon.  Hence  we  hold 
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that  the  record  does  not  snstaln  the  aBslgn- 
ments,  and  for  that  reason  tiiej  are  over- 
ruled. 

No  reason  for  doing  otherwise  has  been 
made  to  appear,  and  therefore  tt»e  judgment 
Is  affirmed. 

Affirmed. 


JACKSON  T.  TAXLOB.   (No.  7762.) 

(Court  of  CHvU  Appeals  of  Texas.   Ft  Worth. 
April  U,  19140 

1.  I^PiULOBD  ABD  :Tbmaiit  (|  826*)— Fabm 

liEASBS— CONSTRUCnOW. 

Where  a  farm  lease  on  shares  required  the 
tenant  to  plant  specified  crops,  and  provided 
that,  as  soon  as  the  crops  were  gathered,  the 
land  sboold  revert  to  vm  possession  of  the 
landlord,  the  tenant  is  not,  where  the  roedfi^l 
crop  failed,  entitled  to  the  same  share  jtf,  a  sub- 
stitate  crop;  the  lease  eipresslj  proviamg  for 
the  possession  to  revert  to  the  landlord. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  8§  1367-1378;  Dec.  Dig.  S 
S26.*] 

2.  Landloed  and  .  Tenant  (|  381*)  — Fabm 

IAABSS— EVIDKHCI. 

Where  a  lessee  of  a  farm  on  shares  claim- 
ed part  of  the  hay  raised  after  the  failnre  of 
the  crop  required  by  the  lease,  evidence  that 
landlord  in  that  vicinity  allowed  their  tenants 
to  harvest  hay  grown  after  the  usual  crops  had 
&uled  becanse  ctf  drought,  jost  as  if  it  had  been 
the  crop  planted,  is  admissible  on  the  ques- 
tion of  whether  the  landlord  agreed  to  allow 
the  lessee  ,to  harvest  such  hay. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  1360-1362,  1879-1S87; 
Dec.  Dig.  8  331.*] 

8.  Tboveb  anp  X3o2mB8iOH  (S  64*)— Mkabubs 
or  Dahaoks. 

Where  a  landlord  converted  hay  belonging 
to  the  tenant,  the  measnre  of  damages  is  the 
market  value  of  the  hay  converted ;  neoce  the 
expense  of  hauling  the  hay  to  market  would  be 
immateriaL 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  SS  252,  25S-257;  Dec. 
Dig.  i  54.»'l 

4.  L&HDLOBD  AND  TBNAKT  (j  331*)— CbOPPINO 

CoNTBACT— Evidence. 

Where  a  landlord  converted  hay  belonging 
to  hia  tenant,  the  measure  of  damages  Is  the 
market  value  of  the  hay,  and  so  evidence  that 
the  tenant  bad  agreed  to  sell  the  hay  at  a  fixed 
price  is  Inadmissible,  where  the  landlord  had 
no  notice  of  such-contract. 

fEd.  Note.— For  other  eases,  see  Landlord  and 
Tenant.  Cent.  Dig.  §{  1360-1362,  1370-1387; 
Dec  Dig.  f  331.*] 

6.  Tbov«b  and  Contbbsion  (S  B4*)— Dam- 

AQES — Measure. 

Where  a  landlord  converted  Iiay  belonging 
to  her  tenant  she  cannot  recover  expenses  in- 
earred  in  baling  the  hay. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  H  262.  265-267;  Dec. 
Dig.  I  54.*] 

Appeal  from  Toiing  Coun^  Court;  E.  W. 
Fry,  Judge. 

-  Action  by  Mary  S.  Taylor  against  O.  W. 
Jadcspiv  From  a  judgment  for  plainttff,  de- 
fendant appeals.    Beversed  and  remanded. 


a  ^.  Johnson,  of  Orataam,  and  Theodore 
Mack,  of  Ft  Worth,  for  appeUant  R.  F.  Ar- 
nold and  Kay  &  Akin,  both  of  Graham,  for 

appellee. 

CONNER,  C.  J.  G.  W.  Jadcson  was  a  ten- 
ant of  Mary  S.  Taylor  for  the  year  1911.  and 
this  suit  was  Instituted  by  the  latter  to  re- 
cover some  Colorado  grass  hay  alleged  to 
have  been  converted  by  Jackson.  The  plain- 
tiff, at  the  tlntt  of  the  institution  of  the  suit, 
soed  out  a  sequestration  writ  which  was 
levied  upon  the  hay.  The  defendant  having 
failed  to  replevy  the  hay,  the  plaintiff  did 
so.  and  the  same.  2,200  bales  valued  at  40 
cents  per  bale,  was  delivered  to  her  by  the 
sheriff,  ^e  plaintiff  claimed  the  hey  by  vir^ 
tue  of  her  ownership  of  the  land  under  the 
terms  of  a  written  lease  to  the  defendant 
The  defendant  also  claimed  under  the  lease, 
and  further  specially  pleaded  an  oral  agree- 
ment with  the  plaintiff  by  the  terms  of  which 
he  (the  defendant)  was  to  cut  and  bale  the 
hay  free  of  cost,  to  the  plaintiff  and  to  de- 
liver to  her  one-fourth  as  rent  A  trial  be- 
fo.re  a  Jury  resulted  In  a  yerdict  and  Judg- 
ment for  the  appellee,  and  the  defendant  has 
appealed. 

[1]  The  written  lease  between  the  parties 
provided  that  Jackson  was  to  plant,  work, 
and  gather  on  the  land  rented  to  him  75 
actea  of  cotton,  15  acres  of  corn,  6  acres  of 
sorghum  cane,  and  10  acres  of  maize,  and  to 
deliver  to  Mrs.  Taylor  one-fourth  of  the  cot- 
ton, one-third  of  the  com.  and  one-third  of 
the  wheat,  oats,  millet,  and  sorghum  (also 
permitted)  raised  on  the  premises.  The  lease 
further  stipulated  that  the  crops  should  be 
planted,  worked,  and  gathered  In  due  season, 
and  on  failnre  or  refusal  to  so  do  by  the  ten- 
ant the  landlord  might  have  it  done  and 
take  the  cost  out  of  the  tenant's  part  of  the 
crops.  It  was  further  provided  that  "as  soon 
pa  a  crop  Is  gathered,  or  could  have  been 
gathered  the  use  of  proper  industry,  the 
land  returns  to  the  posses^n  of  the  landlord 
for  bis  disposal,  for  the  next  succeeding  year, 
and  at  any  time  after  the  small  graki  has 
been  taken  off  that  the  land  may  be  used  by 
the  landlord,  but  not  to  the  Injury  of  the 
tenant  or  crops  on  the  ungathered  part  of 
the  premises." 

.  The  proof  shows  lhat  Jackson  properly 
plowed  and  planted  some  15  acres  of  com 
and  some  76  to  80  acres  of  cotton  and  a  num- 
ber of  acres  in  sorghum,  but  that  there  was 
an  utter  failure  of  from  26  to  30  acres  of  the 
cotton  and  some  of  the  sorghum  land  because 
of  a  severe  drought  Upon  this  part  of  the 
land,  which  had  been  cultivated  and  left  lev- 
el, Colorado  grass  sprang  up  and  was  allow- 
ed to  grow,  and  later  In  the  season  was  har- 
vested and  partly  baled  by  Jadcson;  he  ten- 
dering the  plaintiff  one-fourth  thereof  as 
rent  The  defendant  Jackson  and  his  son 
both  testified,  as  substantially  alleged  in  his 
answer,  that  after  the  failure  of  the  crops 
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tae  went  to  Mrs.  Taylor  and  stated  the  slt- 
natlon  to  ber  and  Inquired  whether  she 
thought  it  be&t  that  he  try  to  plant  the  land 
In  maize  or  sorghum,  or  let  It  remain  for 
the  growth  of  Colorado  grass,  and  that  Mrs. 
Taylor  stated  that  he  might  exercise  hia  own 
judgment  In  the  matter,  which  he  did  to  their 
mutual  profit  Mrs.  Taylor,  however,  denied 
any  such  agreement 

The  majority  at  least  are  of  the  opinion 
that  the  written  lease  did  not  confer  upon 
tbe  defendant  a  right  to  the  Colorado  grass 
in  question,  and  that  therefore  there  was 
no  error  in  the  charge  of  the  court  so  in- 
structing, as  complained  of  in  the  fourth  as- 
signment, and  in  refusing  special  charges 
Nos.  2  and  3  of  contrary  import,  aa  ai^^d  In 
assignments  Nos.  8  and  9. 

[2]  We  are  of  the  opinion,  however,  that 
the  court  erred  In  excluding  the  testimony  of 
G.  W.  Wiley,  J,  B.  Parsons,  and  Robert  Mc- 
Laren, as  urged  in  the  second  assignment, 
to  the  effect  that  It  was  the  custom  In  the 
neighborhood  of  the  rented  premises  during 
the  year  1911  tor  the  tenant  to  harvest  Colo- 
rado grass  grown  upon  lands  upon  which'  the 
usual  crops  had  failed  because  of  the  drought 
and  take  three-fourths  thereof,  rendering  to 
tbe  landlord  one-fourth.  Tbe  testimony,  as 
shown  by  tbe  bill  of  exception  taken  to  Its 
exclusion,  was  offered  "to  corroborate  the  de- 
fendant Jackson  in  bis  claim  of  a  verbal  un- 
derstanding with  Qie  plaintiff,"  and  was  ob- 
jected to  on  the  ground  that  it  was  Immate- 
rial. The  conflict  between  the  plaintiff  and 
defendant  on  tbe  issue  of  the  subsequent 
agreement,  upon  which  alone  tbe  case  was 
submitted  by  tbe  court,  was  sharp,  and  we 
think  the  evidence  tendered  admissible  for 
the  purpose  offered  as  a  circumstance  ren- 
dering more  probable  the  evidence  of  the  de- 
fendant and  his  son  in  favor  of  the  agree- 
ment See  Kocber  t.  Mayberry,  15  Tex.  Civ. 
App.  342,  39  S.  W.  e04;  Paine  t.  Argyle 
Merc.  Co.,  138  8.  W.  895 ;  and  tbe  recent  case 
by  this  courts  No.  782T,  B.  B.  Carver  et  aL  t. 
Power  State  Bank.  164  S.  W.  89%  not  yet 
officitflly  reported.  For  Uie  error  of  tbe  court 
In  the  exclusion  of  tbe  testimony,  we  think 
tlie  judgment  must  be  reversed,  and  the  cause 
remanded  Air  a  new  trial. 

tt-l]  In  the  event  of  a  leoovery  by  appel- 
lant, hla  measure  of  damage  wlU  be  tbe  mar- 
ket value  of  tbe  bay  converted  by  the  plain- 
tiff, less  tlie  part,  of  course,  due  her  as  rent, 
and  hence  tbe  cost  of  hauling  tbe  same  to 
niarfeet  would  be  immaterial,  as  the  court 
below  ruled.  So,  too,  the  court  properly  re- 
jected evidence  that  appellant  bad  sold  part 
of  tbe  bay  baled  by  blm  at  60  cents  per  bale ; 
there  being  no  evidence  that  tbe  appellee  bad 
notice  of  any  such  contract.  If  in  fact  appel- 
lant should  show  himself  entitled  to  recover 
under  the  qtedal  agreement  set  up  by  him, 
the  plaintiff  would  not  be  entitled  to  a  de- 
duction of  the  expenses  Incurred  by  her  in 


baling  that  part  of  the  sequestered  bay  tluit 
she  did,  as  was  Instructed  by  tbe  court.  In 
tbe  second  paragraph  of  his  charge.  See 
Rlpy  V.  Xiess,  55  Tex.  Glv.  App.  492,  118  S. 
W.  1084;  Tignor  v.  Toney,  13  Tex.  CIt.  App. 
521,  35  S.  W.  881. 

We  find  no  error  in  other  mliugs  of  tbe 
court,  or  anything  requiring  further  notice, 
but  for  tbe  error  discussed,  it  is  ordered-that 
tbe  judgment  be  reversed,  and  the  cause  re- 
manded for  another  trial 


GALVESTON,  H.  ft  S.  A.  RT.  Ca  ▼. 
FOETOHB.   (No.  BOm 

(Court  of  Civil  Appeals  of  Texas.  San  Antonio. 
April  16.  1914.    Reheariug  Denied 
May  6.  1914.) 

CaBBIXBS  (i  134*)-^ABBIAOB  OF  GOODS— Ao- 

■  TioNS— Evidence— SuFnoiiHCT. 

In  an  action  agaiast  a  railway  company 
for  injury  to  a  shipment  of  cabbages  on  account 
of  the  improper  Icmg  of  the  car  in  whldi  it  was 
made,  evidence  held  sufficient  to  sustain  a  ver- 
dict  against  the  carrier. 

[Ed.  Note.— EV)r  otlwr  cases,  see  Carriers, 
Cent  Dig.  H  68B-B92,  607;  De&  Dig.  i  m.*] 

Appeal  from  Wharton  Gonnty  Court;  J. 
R.  Bo  wen.  Judge. 

Action  by  Otto  Foetche  against  the  Galves- 
ton, Harrlsburg  A  San  Antonio  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Baker,  Botts,  Parker  ft  Garwood,  of  Hous- 
ton, Proctor,  Vandenberge  ft  Craln,  of  Victo- 
ria, and  W.  L.  Hall,  of  Wharton,  for  appel- 
lant John  A.  Barclay  and  P.  J.  Alexander, 
both  of  Wharton,  for  appeUse.  . 

CARL,  J.  Appellee,  Otto  Foetche,  sued  the 
Galveatcm,  Harrlsburg  ft  San  Antoiilo  Ball- 
way  Gomipany  for  1806.26,  alleging  Oiat  he 
shipped  over  apiieUanf  a  line  a  car  load  of 
cabbage  from  Krdgel,  In  Wharton  eonnty,  to 
San  Antonio,  In  Bexar  county;  tbe  grounds 
of  negligence  npon  wbl^  recovery  was  sought 
being  unnecessary  delay  in  shipment  and  im- 
proper and  insufficient  king  of  tbe  car  in 
wblcb  such  shipment  was  made.  It  was  al- 
lied that,  <m  account  of  the  insoffldat  Idng 
of  said  car  and  delay  in  dellveiy,  tbe  cabbage 
became  unsalable,  and  was  a  loss,  ezowt  16 
for  which  the  car  was  sold.  Appellee  alleged 
that  be  paid  926  for  iOng  Hut  car,  and  that 
the  cabbage  were  worth  $28026,  thus  mak- 
ing tbe  9806.26  sued  for.  Appellant  answered 
by  general  demurrer,  general  denial,  and 
dally  denied  any  negUgraice  on  its  part,  and 
pleaded  over  on  cross-action  for  9&1<20  for  los 
furnished  In  idng  tbe  oar,  less  9^  paid  by 
appellee,  and  96  for  which  the  cabbage  wars 
sold.  The  jury  gave  the  plalntlfl  Jn^U^mut 
for  (80S,  less  940  paid  for  Ice,  and  judgment 
was  rendered  In  i^ipellee'a  fovor  for  9266^ 
tnm  wbldi  judgment  this  ajtpeal  Is  taken. 

Hie  evidence  shows  that  tbe  car  was  load- 
ed at  Krelgel  Station  on  the  22d  and  23d  of 
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Ansnst;  IBiStt  and  left  tliat  place  aboot  4 
o'clock  p.  m.  of  tbe  lastnamed  date,  and 
readied  San  Antcmio  at  0:06  p.  m.  on  An- 
Kiut  24, 1912.  It  was  abown  bj  the  plaintiff 
and  his  wltn«se8  that  tlie  cabbage  were 
aonzid  when  placed  In  the  ear;  that  sonnd 
cabbage  conid  be  hauled  In  a  car  tor  30  honra, 
tbe  time  these  were  In  route,  without  any 
Ice;  and  that  th^  would  spoil  In  an  Improp- 
erly Iced  car  mudti  quicker  than  U  no  Ice  was 
used  whatever. 

Appellant  diowed  that  this  Car  came  to 
Wharton  on  August  17th  loaded  with  peaches 
consigned  to  H.  XL  Moore  &  Son.   It  was 
mere  until  August  2l8t,  while  the  peaiAes 
were  being  sold  out  M'ltnesses  testified  that 
the  car  was  cold  and  In  good  condition  dur- 
ing that  time,  and  that  on  the  day  It  arhved 
1,800  pounds  of  ice  were  placed  in  the  bunk- 
ers, on  the  19th  1,500  pounds  more,  and  on 
the  20th  another  1,500  poands,  while  on  the 
21st  2,000  pounds  more  were  put  in,  when  the 
car  was  carried  to  Kreigel,  seven  miles  from 
Wharton.   And  further  that  in  the  afternoon 
of  August  23d  the  car  came  back  to  Wharton 
loaded  with  cabbage,  and  a  witness  says  he 
put  2,000  pounds  of  ice  in  the  bunkers,  and 
says  the  car  appeared  to  be  in  good  condi- 
tion.  The  witness  Brady,  for  appellant,  said 
that  he  pat  6,000  pounds  of  ice  in  the  bunk- 
ers at  Rosenlwi^  at  11 :50  p.  m.  August  23d. 
Voelcker,  the  agent  for  appellant  at  San  An- 
tonio, says  the  car  came  in  at  0 :05  p.  m.  the 
24th,  and  was  In  bad  condition.   Tbe  next 
morning  (Sunday)  he  put  8,200  pounds  of  ice 
In  the  car. 

There  seems  to  be  no  dispute  that  the  car 
was  not  delayed  in  shipment  So  the  sole 
question  la  as  to  whether  there  is  sufficient 
evidence  upon  which  the  Jury  could  base  the 
finding  that  the  car  was  insufficiently  iced, 
either  at  the  time  the  cabbage  were  put  In  or 
in  transit,  and  whether  that  was  the  proxi- 
mate cause  of  the  decay  of  the  same.  Some 
of  the  witnesses  testified  that,  while  the  car 
was,  dripping  from  the  bunkers  when  it  came, 
it  was  not  draping  so  much  later  and  befbre 
it  left 

la  It  a  legitimate  inference  from  this  tes- 
timony ttaX  the  car  was  not  properly  iced, 
and,  If  tt  was  not  did  that  fact  cause  the  de- 
cay of  the  cabbage?  There  Is  no  contention 
that  tbe  goods  were  not  spoiled  when  they 
reached  San  Antonio,  about  30  hours  after 
they  left  the  shipping  point,  and  the  evidence 
ifl  sufflctent  to  show  they  were  sound  when 
placed  in  the  car.  It  is  also  in  evidence  that 
cabbage  improperly  or  Insufficiently  Iced  will 
ruin  sooner  than  If  no  ice  was  put  in,  and 
that,  if  not  iced  at  all,  the  shipment  should 
haTO  been  made  so  as  to  leave  the  cabbage 
In  good  condition. 

We  think  it  a  leglOmate  inference  from  the 
testimony,  and  that  the  jury  was  warranted 
in  concluding,  that  appellant  did  not  suffi- 
ciently Ice  tbe  car  at  the  beginning,  and  that 


this  fiict  caused  the  loss.  Texas  A  P.  Ry. 
Go.  V.  Ciopper,  88  T&l  Civ.  App.  61,  84  8.  W. 
684.  There  being  positive  evidence  that 
the  cabbage  were  sound  when  placed  in  the 
car,  and  were  ruined  when  th^  reached  San 
Antonio,  30  houm  later,  coupled  with  the 
showing  as  to  the  manner  of  icing  the  car 
at  and  b^re  the  loading,  would  Justify  the 
conclusion  that  the  negligence  of  the  railway 
caused  the  Injury.  Tlie  assignments  are  all 
overruled,  and  the  Judgment  Is  affirmed. 


BRIGETMAN  et  aL  v.  BBIGHTMAN. 
(No.  4248.) 

(Court  ot  Civil  Api>eate  of  Texas.  Aastin. 
March  26,  1014.   Motion  to  Affirm  on 
Certiflcate  Denied  April  29,  1914.) 

Apmal  and  Ekbob  (I  1127*)— Afpibmanob— 
Motion. 

A  motion  to  affirm  on  certificate  most  be 
denied,  where  the  transcript  accompanying  the 
motion  does  not  contain  a  copy  of  toe  jodgment 
which  the  motion  seekB  to  have  affirmed. 

[Ed.  Note, — For  other  cases,  see  Appeal  dud 
EnMT,  Cent  Dig.  |S  4432-1440;  Dec  Dig.  { 
1127.*] 

Appeal  from  Tom  Green  County  Court; 
Oscar  Frlnk,  Judge. 

Action  between  O.  O.  Brightman  and  oth- 
ers and  O.  F.  Brightman,  next  friend,  etc. 
There  was  a  Judgment  for  the  latter,  and  the 
former  appeal.  On  motion  to  affirm  on  cer- 
tificate.  Motion  denied. 

W.  A.  Anderson  and  Lee  Upton,  both  at 
San  Angelo,  for  the  motion. 

KET,  C.  J.  This  Is  a  motion  to  affirm  on 
certificate^  and  it  must  be  overruled  because 
the  transcript  which  accompanies  the  motion 
does  not  contain  a  copy  of  the  Judgmmt 
whidi  the  motion  seeks  to  have  affirmed.  In 
House  T.  Williams,  40  Tex.  SSI,  and  H.  ft  T. 
C.  Ry.  Ca  v.  Greenwood,  40  Tex.  36Si,  It  was 
held  that  In  order  to  confer  Jurisdiction  and 
authorize  an  affirmance  on  certiflcate  by  that 
court,  it  was  necessary  that  the  transcript 
which  accompanied  the  motion  to  affirm 
should  contain  a  copy  of  the  Judgment  and 
appeal  bond ;  and  In  Supreme  Council  v.  An- 
derson, 86  Tex.  ClT.  App.  616,  83  8.  W.  208, 
this  court  made  the  same  ruling,  and  over- 
ruled a  motion  to  affirm  on  certiflcate  be- 
cause the  transcript  did  not  contain  a  copy 
of  the  Judgmfflit  Following  the  cases  dted, 
the  motion  asking  for  an  affirmance  on  cer- 
tificate la  overruled. 

Motion  overruled. 


rr.  WORTH  &  B.  G.  BY.  CO.  v.  JONAS. 
(Na  6304.) 

(Court  of  Civil  Appeals  of  Texas.  Aastin. 
Bfarch  4.  1914.   Rehearing  De- 
nied April  20,  1914.) 

TBIAL  (5  260*)— IHSTBUCTIONS. 

Where  the  charge  given  did  not  clearly 
and  specifically  present  a  defense,  the  denial  of 
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two  spedal  cliarseB,  either  of  vhlch  would  hare 
supplied  the  omission,  is  erroneous,  though  onJr 
one  of  them  need  have  been  given. 

[£:d.  Note.— For  other  caBes,  see  Trial,  Cant. 
Dig.  SS  651-659 ;  Dec  Dig.  {  260.*] 

Appeal  from  McOnlloch  County  Court; 
Harvey  Walker,  Judge. 

Actloii  by  J.  M.  Jonas  against  the  Ft. 
Worth  &  Rio  Grande  Railway  Company. 
From  a  Jadgnwit  for  plaintiff,  defendant  ap- 
peals. BeTersed  and  remanded. 

Andrews,  Ball  ft  Streetman.  of  Houston, 
Harris  &  Harris,  of  BallLnger,  and  Wright, 
Wynn  &  Harris,  of  San  Angelo,  for  appel- 
lant Shropshire  &  Hous^  of  Brady,  for  ap- 
pellee. 

KET,  C.  J.  This  Is  a  suit  for  damages 
caused  by  flre,  which  resulted  In  a  verdict 
and  judgment  for  the  plaintiff,  and  the  de- 
fendant has  appealed. 

Overruling  all  others,  we  sustain  the  second 
and  fourth  assignments  of  error.  One  of  the 
defenses  relied  upon  was  the  contention  that 
at  the  time  In  question  the  engine  from  which 
the  sparks  escaped  which  were  alleged  to 
have  caused  the  flre  was  equipped  with  the 
most  approved  appliances  in  use  to  prevent 
the  escape  of  flre,  that  the  same  were  in  good 
repair,  and  that  the  engine  was  being  care- 
fully and  skillfully  handled.  The  court  in- 
structed the  jury  that,  If  the  defendant  was 
not  guilty  of  negligence  on  the  occasion  In 
question,  to  return  a  verdict  for  it,  but  did 
not  apply  that  defense  as  specifically  and 
clearly  as  api>ellant  had  the  right  to  have 
dona  Two  charges  were  asked  upon  that 
subject,  either  of  which  would  hare  supplied 
the  omission  In  the  court's  charge,  and  the 
refusal  to  give  those  charges  is  made  the 
subject-matter  of  the  second  and  fourth  as- 
signments. It  was  not  necessary  to  give  both 
of  the  refused  charges;  but  one  of  them 
should  have  been  given.  Railway  Co.  v. 
Shleder,  88  Tei.  1B2,  30  S.  W.  902,  28  L.  B.  A. 
638 ;  Railway  Co.  v.  Johnson,  98  Tex.  70,  81 
S.  W.  4;  Railway  Co.  v.  McKenzle.  30  Tex. 
CtT.  App.  293,  70  S.  W.  237. 

For  the  error  pointed  out,  tUe  jndgm«it  Is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


INTERNATIONAL  ft  G.  N.  RT.  CO.  t. 

LEUSCHNER.    (No.  5314.) 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
March  11, 1914.  Bebearing  De- 
nied April  29, 1914.) 

1.  BAiLBDana  (S  411*)— IimmiEB  to  Brook— 

Neguqehci. 

Where  an  anhna]  Is  killed  on  the  track  at 
a  point  where  a  railroad  company  is  not  re- 
quired to  fence  its  tracks,  as  within  the  depot 
gtvunds,  tiie  owner  must  uiow  n^lisenoe  by  the 
.company  In  order  to  recover  therefor. 

tEd.  Note.— For  other  cases,  see  Bailroadi, 
Cent  Dig.  II  1409-1460;  Dec.  Dig.  |  411.^ 


Z  Bailboadb  (I  4aXi*)—lKJxmMa  TO  Stock— 

Pboxiuatk  Cause. 

The  railroad  company's  negligence  must  be 
the  proximate  cause  of  injury  to  stock  on  the 
track,  to  entitle  the  owner  to  recover  therefor. 

[Ed.  Note.~For  other  cases,  see  Railroads, 
Cent.  Dig.  il  1627-^1683:  Dee.  Dig.  |  425.*] 

3.  Bailboadb  (|  448*)— Injubies  to  Stock— 

AcnOW  —  SUFFICIBHCT  OF  EVTOENCB— NBO- 

LiosncE. 

Evidence,  in  an  action  against  a  railroad 
company  for  injury  to  the  stock  on  the  track, 
held  to  show  that  the  trainmen  were  not  negli- 
gent in  failing  to  blow  the  whistle  or  soand  the 
bell  or  keep  a  lookout 

[Ed.  Note.— For  other  cases,  see  Bailroada, 
Cent  Dig.  ||  1608-1620;  Dec  Dig.  {  443.*1 

4.  Bailboadb  (I  441*)— Injubibs  to  Stock— 
BuBDEN  OF  I^oor— Neouqehce. 

The  burden  is  on  the  owner  to  show  negli- 
gence by  the  trainmen  resulting  In  Injury  to 
stock  on  the  track,  and  not  on  the  xttilroad  to 
introduce  evidence  of  exoneration. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SI  1576-1595 ;  Dec.  Dig.  {  441.*] 

Appeal  from  Falls  County  Oourt;  W.  B. 
Huunlcntt,  Judge. 

Action  by  J.  G.  Leuschner  against  the  In- 
ternational ft  Great  Northern  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defend- 
ant appeals.   BeTersed  and  tendered. 

ft  Taylor,  of  Waco,  tar  appelant  T. 
B.  Bartlett  and  Prentice  Oltor^  both  ta  itax- 
lin,  for  appellee^ 

BICE,  J.  Appellee's  mule  was  killed  by 
appellant's  north-bound  train  on  the  early 
morning  of  September  27,  1912,  at  Otto,  and 
this  action  Is  brought  to  recover  damages 
therefor,  alleging  negligence  on  the  part  of 
appellant  in  the  failure  to  blow  the  whistle 
or  sound  the  bell  at  the  time  the  mule  was 
killed,  notwithstanding  the  same  was  seen  by 
Its  engineer  In  time  to  have  prtivented  the 
Injury.  He  also  charged  the  failure  on  the 
part  of  appellant  to  fence  Its  track  at  said 
point,  and  that  the  train  was  running  at  a 
high  rate  of  speed  when  the  animal  was 
struck;  that  the  engineer  failed  to  keep  a 
lookout,  notwithstanding  animals  were  In  the 
habit  of  grazing  at  said  point,  which  fact  was 
alleged  to  have  been  known  to  appellant's 
operatives.  Appellant  answered  by  general 
exception,  general  denial,  and  specially  that 
the  place  where  the  animal  was  killed  was 
within  the  depot  grounds,  switch  limits, 
switch  tracks  and  yards,  and  at  a  public 
crossing  in  the  town  of  Otto,  where  it  could 
not  fence  Its  track  without  imperiling  the 
lives  of  Its  employes,  and  at  a  place  where 
It  was  not  required  to  fence  its  right  of  way. 
A  Jury  trial  resulted  in  a  verdict  and  Jndg- 
ment  for  appdlee,  from  which  this  appeal  is 
taken. 

At  the  conclusion  of  the  evidence  ap[>el- 
lant  moved  the  court  to  peremptorily  instruct 
the  jury  to  retnm  a  verdict  In  Its  behalf, 
which  was  refused,  and  upon  which  error  Is 
assigned.  The  evidence  shows  that  the  ani- 
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oud  wu  struck  by  the  early  morning  train 
poasbig  north  Ouontfi  the  town.  There  waa 
no  evidenoe  In  behalf  €t  Uta  plaintlfl  Ahcnr- 
iQg  the  dxcnmstances  under  which  the  ani- 
mal was  atmck;  but,  on  the  contnir*  ap- 
pellantfs  efldence  abowed  that  tbe  animal 
was  killed  witUn  the  depot  gronnda  at  Otto, 
abont  midway  of  the  awltch  limits,  and  at  a 
point  where  the  company  was  not  required 
to  fence  Its  track.  The  fireman  testified 
tbat:  "We  whistled  for  the  road  crossing 
Bboat  500  or  600  yards  sooth  of  the  d^t, 
ind  gave  the  station  whistle  about  800  or 
400  yards  from  the  depot  and  rung  the  bell. 
The  mule  suddenly  stood  in  front  of  the  train 
OD  the  track.  I  hallooed  to  the  engineer  that 
there  was  a  mule  on  the  track,  but  we  could 
Dot  stop.  We  tried  to  stop;  we  turned  on 
the  air  and  whistled.  We  struck  the  mule 
on  the  crosBlng  and  knocked  It  oIL  When  I 
flrst  saw  the  mule  be  was  coming  on  the 
track  on  the  crossing;  It  was  not  possible 
to  stop  the  train — we  tried.  The  engineer 
Roimded  the  whistle;  I  rung  the  bell  from 
the  time  we  whistled  to  the  station.  The 
headlight  was  burning;  It  was  about  half 
daylight  and  halt  dark.  We  were  going  be- 
tween 25  and  30  miles  an  hour." 

Gamer,  the  engineer,  testified  that  he  re- 
membered the  occasion  when  the  mule  was 
killed;  "that  the  mule  suddenly  appeared  on 
tbe  track  and  tbe  Qreman  hallooed,  'Uncle 
Joe!  There  la  a  mule  on  the  track.'  I  was 
very  close  to  him  before  I  saw  him.  I  had 
begun  to  stop  for  the  station;  I  tried  to 
stop;  could  not  scare  him  off.  I  blew  the 
proper  slgnaL  I  saw  the  mule  flrst  before 
the  fireman.  The  fireman  had  been  ringing 
the  bell;  I  applied  Hie  emergoicy  brake  and 
whistled.  When  I  saw  the  male,  we  were 
not  orer  20  feet  away." 

Iliere  was  no  evidence  showing  or  tending 
to  show  that  they,  or  either  of  them,  had 
ever  seen  animals  there  before,  or  knew  that 
animals  were  in  the  habit  of  grazing  at  said 
point 

[1, 21  Where  an  animal  is  killed  at  a  point 
where  the  company  is  not  regtilred  to  fence 
Its  track  (as  In  the  present  case)  It  then  de- 
Tolres  upon  the  owner  to  show  negligence  on 
the  part  of  the  company  before  he  will  be 
eoUtled  to  recover,  and  that  such  negligence 
vae  the  proximate  cause  of  the  Injury.  See 
I.  A  G.  N.  Ry.  Oo.  v.  Bandy,  16a  S.  W.  841; 
Ry.  Co.  V.  Bennett,  126  8.  W.  607;  Ry.  Co. 
V.  Graham,  1S5  S.  W.  663;  Ry.  Go.  T.  Bailey. 
IW  S.  W.  962;  By.  Co.  v.  Conley,  142  S.  W. 
38;  Ry.  Oo.  T.  Anson,  101  Tex.  108.  105  S. 
w.  089;  By.  Co.  T.  Bfatthews  Bros.,  168  S. 

W.  10«L 

[t,  4]  In  the  Instant  case,  appellee  has  fail- 
ed to  meet  this  borden;  but,  on  the  con- 
tnzy.  thb  company  has  completely  exonerat- 
ed Its^  trom  Uame  by  showing,  as  it  has 
doi^  Oiat  It  was  not  n^Ugent  in  the  re- 
"pectB  Aatged.  vidcSi  It  was  not  reQnired  to 

*t«t  other  CMM  I 
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do  under  the  drcnmatancea.  It  Is  aaU  la 
2  Wharton  on  Evidence,  1 1268,  that  '*the  de- 
foidant  Is  not  called  m  to  bring  evidence 
of  exoneration  uBta  tbe  idalntlfl  has  made 
a  prima  fiide  case." 

We  think  the  court  erred  in  refusing  to 
Inatmct  a  verdict  In  bdialf  of  appellant,  as 
requested,  <ai  the  ground  that  the  evidence 
wholly  failed  to  diow  liability  on  Its  part; 
and,  since  the  case  appears  to  have  been 
fully  developed,  it  becomes  our  duty  to  ren- 
der Buch  Judgment  as  the  trial  court  should 
have  done,  for  which  reason  we  reverse  the 
Judgment  of  the  court  below,  and  here  render 
the  same  hi  favor  of  appellant. 

Reversed  and  rendered. 


EUAS  V.  MISSOURI,  K.  ft  T.  RT.  GO.  OF 
TEXAS  et  al.   (No.  5316.) 

(Conrt  of  Civil  Appeals  of  Texas.  Austin. 
March  11,  1914.    Rehearing  Denied 
April  29,  1914.) 

1.  Casbiebs  (S  04*)— Gabbiaqb  or  Goons— 

AonOlTS— BUBDBH  OF  PBOOr. 

In  an  action  against  a  railroad  company 
for  converting  a  ear  load  of  cotton  seed,  plain- 
tiff was  entitled  to  recover,  where  he  showed  a 
delivery  to  the  railroad  company,  unless  it  ap- 
peared that  tbe  shipment  had  been  delivered  to 
the  eonalgaea. 

lEd.  Note.— For  other  caaes,  see  Carriers, 
Cent  Dig.  fi|  367-395,  456;  Dee.  Dig.  I  04.«] 

2.  EviDBKOB  (f  864*)  —  PniTAn  Waiixiros  — 

Books  and  AcconNTs. 

Where  plaintiff,  a  ^ner,  produced  all  of 
the  written  slips  and  accounts  kept  by  him  and 
his  derk  at  nis  gin  and  constitoting  all  the 
bookkeeping  necessary  in  hia  baainess,  and 
showed  that  such  bookkeeping  was  regtdarly 
kept,  and  the  entries  regularly  made,  the  court 
erred  in  admitting  onlj^  such  of  the  documents 
as  were  made  by  plaintiff,  exdading  those  made 
by  the  clerk. 

lEd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  K  1432-1488;  Dea  XHg.  {  354.*] 

3.  Cabbiebb  ^  94*)— Caebiaqe  of  Goods- 
Actions— Bvidenok. 

In  an  action  against  a  railroad  company 
for  converting  a  shipment  of  63,478  pounds  of 
cotton  seed,  evidence  that  plaintiS,  a  ginner, 
had  purchased  65,000  pounds  in  excess  of  the 
amount  shipped  out  and  sold,  exdn^ng  the 
shipment  involved,  was  admissible  to  support 
his  claim  that  such  shipment  was  delivered  to 
the  railroad  company. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
CenL  Dig.  SI  367-395.  456;  Dec.  Dig.  8  e4.*l 

Appeal  from  Bastrop  Oonnty  Court;  J.  B. 
Price,  Judge. 

Action  by  A.  M.  Ellas  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas 
and  another.  From  a  Judgment  for  defend- 
ants,' plaintiCF  appeals.  Reversed  and  re- 
manded. 

S.  L.  Staples,  of  SmlthvUIe,  and  N.  A.  Rec- 
tor, of  Austin,  for  appellant  Orgain  A 
Haynard  and  Page  ft  Jones,  all  of  Bastrop, 
for  appellees. 

KET.  G.  J.  The  following  Is  conceded  to 
be  a  correct  statement  of  the  nature  and  r» 
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rait '  of  OUn  suit,  contained  In  appellanf  s 
brief:  '^ia  salt  was  Instituted  In  the  connty 
conit  of  Bastrop  county  by  appellant  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas,  and  the  SmlthvlUe  Oilmlll 
Company;  a  private  corporation,  located  In 
BmlthvUle,  Bastrop  county,  Tex.  The  peti- 
tion alleged  that  appeUan^  who  redded  at 
Prlmm,  a  i^tloo  on  the  Una  of  the  defendant 
railway  company.  In  Fayette  county,  on  or 
about  the  22d-  day  of  October,  ISU,  Uwded 
one  of  defoidant's  freight  cars  with  68,478 
pounds  of  cotton  seed,  which  was  of  the  valne 
of  $583JS0^  to  be  transported  by  the  defendant 
railway  company  from  Frlmn^  In  Fayette 
county,  to  SmlthTllle,  In  Bastrop  county,  and 
to  be  delivered  1^  It  to  the  defendant  the 
SmlthvUle  OUmlll  Company,  to  which  latter 
company  the  plaintiff  had  already  sold  said 
seed  for  said  sum  of  9633.50,  to  be  paid  to 
appellant  upon  tiie  delivery  of  said  seed  Ip 
the  yard  of  said  <dlinlll  company,  and  after 
the  same  had  been  wel^ied.  The  peUtlon 
further  alleged  that  there  was  no  agent  or 
depot  building  at  the  town  of  Frimm,  but 
that  for  a  nnmber  of  years  the  railway  com- 
pany, when  any  freight  of  cotton,  cotton  seed, 
wood,  or  any  kind  of  frel^t  was  to  be  ship- 
ped from  said  station  to  any  other  point, 
would  leave  empty  cars  at  said  station  to  be 
loaded  by  Its  frelgbt  patrons,  who.  In  turn, 
would,  notify  the  station  agent  at  Bmithvllle 
that  said  cars  had  been  loaded  for  shipment, 
and  thereupon  the  tralomCT  of  said  railway 
company  would  stop  at  said  station  and  take 
said  car  on  Its  passing  train  to  the  point 
designated;  and  that  this  custom  had  existed 
for  a  number  of  years,  and  had  been  adopted 
by  the  railway  company  for  its  own  con- 
venience and  that  of  Its  customers;  that, 
when  said  car  mentioned  was  loaded  with 
cotton  seed,  the  agent  at  SmlthvUle  was  noti- 
fied of  that  fact,  and  that  its  destination  was 
the  SmlthvUle  OUmlU  Company  at  SmlthvUle, 
Tex.;  that,  In  pursuance  of  said  notice,  on  or 
about  said  October  22d,  one  of  defendant's 
trains,  In  passing  Prlmm  station,  hitched  on- 
to said  car  of  cotton  seed,  and  hauled  the 
same  away  from  said  Prlmm  station,  and 
carelessly  and  negligently  refused  and  failed 
to  deliver  the  same  to  said  SmlthviUe  OUmUI 
Company,  or  destroyed  or  converted  the  same 
to  its  own  use,  and  was  therefore  Uable  to 
plaintiff  for  the  value  of  said  cotton  seed. 
And,  in  the  alternative,  the  petition  aUeged 
that,  If  the  defendant  raUway  company  did. 
In  fact,  deliver  said .  car  of  cotton  seed  to 
the  defendant  the  SmlthvUle  OilmiU  Com- 
pany, then  that  the  defendant  SmlthvUle  Oil- 
mlU  Company  had  converted  said  cotton  seed 
to  Its  own  use.  and  has  refused  to  pay  to  ap- 
pellant the  value  of  said  cotton  seed,  the  sum 
of  $533.50;  that  both  defendants  have  refused 
to  pay  plaintiff  said  sum  of  money,  to  plain- 
tiff's damage  the  value  of  said  cotton  seed. 
The  defendant  railway  company  answered  by 
demurrer  and  special  exceptions  (which  were 


not  presented),  and  also  by  general  denlaL 
The  defendant  oUmUl  company  answered  by 
general  demurrer  (which  was  not  pnsented) 
and  by  general  denlaL  The  case  was  tried 
before  the  ooort  without  a  jury,  and  judg- 
ment raidered  tliat  plslntlfl  take  nothing  by 
his  suit,  and  that  defendants  reoonr  all  costs 
by  them  respectlTely  incnrred.  Aw^lant 
filed  his  motion  for  new  trial,  which  was 
overruled,  to  which  he  excepted,  and  gave 
notice  of  appeal  to  this  court,  and  presents 
this  cause  tm  reversal  upon  tlie  following  as- 
signments of  error,  which  errors  were  called 
to  the  courfB  attantlou  in  his  motion  for  a 
new  trlaL" 

To  that  statement  counsel  tor  appellee  raU- 
way company  merely  add  that  no  request 
was  made  of  .tlie  court  to  iUe  condnslons  of 
fact  and  law ;  -  and  we  add  that  none  weve 
filed. 

Opinion. 

[1]  Under  the  first  and  eeoond  assignments 
of  error  appellant  contends  that  the  Judgment 
of  th«  court  is  contrary  to^  and  not  suivorted 
by,  the  testimony,  and  we  sustain  that  con- 
tention. We  do  not  care  to  discuss  the  evl-. 
dence  in  detail,  and  deem  It  suffldoit  to  say 
that  it  shows  with  reasonable  certain^  that 
the  car  load  of  cotton  seed  referred  to  was 
delivered  to  and  received  by  the  railway  com- 
pany; and,  audi  being  the  case,  appellant  was 
«itltled  to  a  Judgment  against  Uie  railway 
company,  unless  It  was  made  to  appear  that 
that  defradant  had  delivered  the  cotton  seed 
In  question  to  its  codefendant,  the  oilmlll 
company.  In  any  event,  upon  tiie  testimony 
contained  In  the  record,  the  plaintiff  was  en- 
titled to  Judgment  against  one  of  the  defend- 
ants, and  the  trial  court  should  have  deter- 
mined which  of  the  two  was  liable,  and  ren- 
dered Judgment  accordingly. 

[2,  3]  We  also  sustain  the  third  assignment, 
and  hold  that  the  court  committed  error 
when  It  sustained  the  objection  urged  against 
the  testimony  referred  to  in  that  assignmenL 
The  excluded  testimony  comprised  all  of  the 
written  sUps,  statements,  and  accounts  kept 
by  the  plaintiff  and  his  clerk  at  his  gin;  and, 
according  to  the  bUl  of  exception,  they 
would  have  shown  the  entire  amount  of 
seed  purchased  during  that  season,  and  they 
constituted,  in  effect,  all  the  bookkeeping 
that  was  done,  and  all  that  was  necessary  to 
be  done,  in  the  conduct  of  the  plaintiff's  busi- 
ness as  a  glnner.  In  other  words,  the  bill 
shows  that  the  papers  referred  to  comprised 
the  plalntUTs  entire  bookkeeping  relative  to 
purchasing,  selUng,  and  handUng  cotton  aeed 
for  that  season,  and  plaintiff  offered  to  show 
that  the  bookkeeping  referred  to  was  regular- 
ly and  duly  kept  by  himself  and  his  clerk,  and 
that  all  the  entries  were  regularly  and  duly 
made  by  them.  The  trial  court  ruled  Uiat  the 
plaintiff  might  introduce  such  of  the  docu- 
ments referred  to  as  were  made  or  entered  by 
him,  but  excluded  those  made  and  entered  by 
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bis  ctark.  We  tUnk  aU  tbe  testiinoDy  mts 
admtatfbleu  McKdvey  on  Svld.  302,  and 
notei.  Acoordlztc  to  tbe  UU  of  exceptl<ai,  it 
tbm  excluded  testimony  had  been  admitted, 
it  would  UaTo  ahown  that  the  total  amount  of 
cotton  seed  purchased  by  the  plaintiff  was 
at>oiit  65,000  poimds  In  excess  of  the  anunmt 
be  had  shipped  out  and  sold,  exdndlni  the 
c&r  load  involved  In  this  suit,  and  that  foot 
would  have  tended  stronKly  to  sui^it  his 
claim  against  the  railway  company. 

For  the  errors  pointed  out,  tbe  Jadgment  la 
reversed,  and  tbe  cause  remanded. 

Berened  and  remanded. 


SOUTH  TKXA8  MORTGAOB  GO.  T.  COE. 
(No.  527a) 

(Goart  of  Civil  Appeals  of  Texas.  Austin, 
March  11,  1014.   Rehearing  De- 
nied AprU  20, 1914.) 

L  OoirtKAOTS  (f  94*)--Rnci8SlON  FOK  Fbaud.' 
Fraud  is  ground  for  rescinding  a  contract. 
[£d.  Note.— For  other  cases,  see  CoDtracts, 
Gent  Dig.  U  420-4S0,  n60~n6t,  1165;  Dee. 
Dig.  i  ©I*] 

2.  CONTBACTS  (S  04*)~Re8CISS10N— FnAUD. 

A  verbal  promise  to  do  something  in  the 
fa  to  re,  which  is  a  material  inducement  to  the 
ezecndoD  of  a  contract,  and  is  relied  upon  by 
the  promisee,  is  fraud,  authorizing  tbe  rescission 
of  the  contract,  if  the  promisor  had  no  inten- 
tion of  fulfilling  the  promise  when  it  was  made. 

[Kd.  Note.— For  other  cases,  see  Contracts, 
Oent        H  420^^  UeoTue^  1166;  Dec. 

3.  EviDBNOX  ({  434*)— Besoissiok— Fraud. 

Fraudulent  representations  need  not  be  em- 
bodied in  the  contract  in  order  to  be  ground 
for  rescission,  notwithstanding  that  oiul  evi- 
dence is  not  admissible  to  vary  the  terms  of  a 
writing. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  if  2006-2020;  Dec  Dig.  S  434.*} 

4.  SlVZDINCX  (I  441*)— PABOt  BnoSHGE  YA' 
BTINa  CONTBACr— EXCBFIIONB  TO  RULE. 

It  is  presumed  that  a  written  contract  em- 
bodied tbe  whole  contract,  and  previous  state- 
ments or  representationi  of  the  parties  cannot 
be  brooght  Into  the  contract  by  parol  evidence^ 
except  where  the  contract  consisted  of  distinct 
parts,  only  part  of  which  was  reduced  to  writ- 
ing, or  something  was  omitted  by  fraud,  acci- 
dent, or  mistake,  in  which  easea  parol  evidence 
is  aduiissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  1719, 1723-1768, 1765-1845.  2030- 
2047 ;  Dec  Dig.  ^  441.*] 

6.  VXNDOB  AND  PORCHABBB  <|  214*)— LlABIt- 

irr  OF  AssioNEi. 

Tbe  assignee  of  a  land  contract  is  not  re- 
sponsible for  the  promise  of  the  vendor  to  the 
pnrchaser,  nnless  it  contracted  to  become  so. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fl  436,  44^-448;  Dec 
Dig.  f  2li*] 

6.  GOHTBAOTB  (|  174*)— "BXCBPTIOH." 

An, exception  is  intended  to  take  out  of  tbe 
contract!  that  which  would  have  been  included 
in  ft  but  for  the  exception. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  I  765;  Dec  Dig.  {  174.* 

For  other  defiidtions,  see  Words  and  Phrases, 
vol.  3,  pp.  2538-2644;  vol  8,  p.  7656.] 


7.  T^DOB  AHD  PUBCHASEB  (|  60*)— CON- 
eTBUCnON  OrJ30HTBAOT— DdTIKS  0¥  Vbn- 
OOB. 

A  provision  of  a  land  contract  that  the  ven- 
dor will  not  be  responsible  for  any  statements 
made  regarding  its  property,  except  as  stated  in 
its  printed  literature  or  letters  s^ed  by  its 
officers,  left  its  liability  for  representations  not 
contained  in  the  contract  the  same  as  if  Che  pro- 
vision had  not  been  inserted,  so  that  it  would 
not  be  bound  to  open  and  macadamize  a  certain 
Btree^  though  its  printed  advertisement  stated 
that  it  would  do  so. 

[E^  Note. — For  other  cases,  see  Tender  and 
Purchaser,  Gent  Dig.  |  81 ;  Dec  Dig.  S  50.*] 

Appeal  from  District  Court,  Bell  County; 
John  D.  Robinson,  Judge. 

Suit  by  M.  Coe  against  the  South  Texas 
Mortgage  Gompsmy.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
rendered. 

J.  W.  liockett  and  A.  M,  John,  both  of 
Houston,  and  M.  E.  Monteith,  of  Belton,  for 
appellant  Jno.  B.  Daniel,  of  Temple,  fo;r 
appellee. 

Findings  of  Fact 

JENKINS,  J.  The  Western  Land  Corpora- 
tion was  Incorporated  In  1007,  with  an  au- 
thorized capital  of  9100,000,  which  was  later 
Increased  to  $600,000.  In  January, .  1911. 
¥377,000  of  its  capital  stock  had  been  paid 
up.  The  South  Texas  Mortgage  Compauy 
was  Incorporated  January,  1911,  with  an  au- 
thorized capital  of  $300,000,  of  which  $265,- 
000  was  paid  up.  Some,  though  not  all,  of 
the  incorporators  of  the  South  Texas  Mort- 
gage Company  bad  been  associated  with  the 
Western  Land  Corporation.  Prior  to  May, 
1910,  the  Western  Land  Corporation  had  pur- 
chased  a  tratrt  of  land  adjoining  the  dty 
of  Temple,  and  had  laid  the  same  off  as  an 
addition  to  Temple,  known  as  the  Laurel 
Heights  Addition.  It  entered  into  an  agree- 
ment with  appellee  to  sell  to  him  certain  lots 
in  said  addition,  which  agreement  was  evi- 
denced Iff  the  following  Instnunents: 

"Agreement  for  Purchase  of  Lots  in  lAorel 
Heights,  Temple,  Texas. 

"I  hereby  agree  to  purchase  from  the  West- 
ern Ijand  Corporation,  subject  to  conditions 
on  back  hereof,  lot  No.  10,  block  No.  8,  price 
$440.00.  lot  No.  11.  block  No.  8,  price  $340.00, 
as  shown  on  their  plat  of  Laurel  Heights, 
an  addition  to  the  dty  of  Temple,  Texas, 
and  agree  to  pay  therefor  the  total  sum  of 
$780  as  follows:  $60.00  in  cash  with  this 
application,  and  $20.00  on  the  7th  day  of 
each  succeeding  month  until  the  contract 
has  been  paid  In  full  The  conditions  on 
back  of  this  application  are  hereby  made 
a  part  of  this  contract  Name,  M.  Coe. 
Street  City  of  OatesvUle,  Coun^  Coryell, 
State  of  Texas. 

"Date,  May  7,  1910. 

"I  hereby  certify  that  tiie  pnrcbaBer  signed, 
this  application. 

"BaleBman,  B.  J.  TerrmL 

"No.  28." 


•Tor  oOur  e«s«a  ss*  same  topic  sad  iMtton  NUHBBR  la  Dw.  Dig.  A  Am.  Dig.  Sej-No.  Series  A  Rep'r  Indas* 

Digitized  by  Google 


420 


166  SOUTHWBSTIDBN-BBPOBTEB 


Bade  of  eontraett 

-OondlUona. 

"(1)  The  Weatern  Land  Corporation  agieea 
to  cbarge  me  no  Interest  on  deCured  pay- 
ments under  thii  contract 

"(^  In  consideration  of  the  waiver  of  aU 
Interest  on  tbe  installment  payments  as  men- 
tioned above,  I  hereby  agree  to  make  all  pay- 
ments when  dne,  and,  should  I  fall  to  pay 
any  Installment  for  a  period  of  thirty  days 
after  due  (except  in  case  of  Illness  as  provid- 
ed In  contract),  I  hereby  agree  to  forfeit  all 
previous  payments  to  the  Western  Land  Cor- 
poration as  rental  charges  for  the  possession 
of  the  property  from  the  date  of  my  con- 
tract 

"(3)  The  Western  Land  Corporation  will 
pay  all  taxes  on  this  property  until  my  con- 
tract Is  ccnnpleted. 

"(4)  In  case  of  my  death  before  the  com- 
lAetion  of  the  Installmoit  payments  under 
this  contract,  ud  satisfactory  proofs  of  my 
deatti  having  becm  furnished  to  the  company 
by  my  heirs,  the  Western  Land  Corporation 
will  d^ver  to  aj  legal  heirs  a  warranty 
deed  and  abstnuit  of  tttls^  without  further 
payments  on  th^  part,  provided  my  contract 
Hi  In  force  at  the  time  of  my  death,  and  all 
paymmta  then  due  have  been  paid.  I  here- 
by certify  that  I  am  not  seriously  iU  on  die 
date  of  tills  awUcation. 

"G!)  Should  tiie  lots  sdected  by  me  be  sold 
when  tilts  agreement  readies  the  office  of  the 
Western  Land  Corporation,  I  agree  to  select 
other  lots,  or  to  allow  some  one  to  select  oth- 
er lots  for  me,  and  allow  this  pigment  to 
apply  thereon. 

*'(6)  The  Western  Land  Corporation  will 
not  be  rewonslble  for  any  statem^ta  made 
re^rdlng  Its  properties,  except  as  stated  In 
its  printed  literature  or  In  letters  signed 
Its  officers. 

"(7)  Our  salesmen  are  only  authorized  to 
collect  the  first  payment  on  each  lot  and  all 
further  payments  most  be  made  directly  to 
the  office  of  the  company,  except  at  the  risk 
of  the  parchaaer.** 

nie  Western  Land  Corporation  executed 
and  ddlvered  to  appellee  its  contract  for 
deed,  which  reads  as  follows: 

"Contract  for  Deed. 

"Know  all  men  by  these  presents:  Oliat 
the  Western  Land  Corporation,  a  coiporatUm 
created  and  existing  under  the  laws  of  the 
state  of  Texas,  with  Its  lolnclpal  offices  and 
place  of  business  In  the  dty  of  Houston, 
connty  of  Harris,  In  said  stata 

"For  and  In  consideration  of  the  sum  of 
$60,  to  them  in  hand  paid  by  H.  Coe,  of 
Gateavlll^  Texas,  the  receipt  whereof  is  here- 
by acknowledged,  and  the  agre^ent  on  his 
part  to  pay  a  farther  sum  of  f20  on  the  7th 
day  of  each  succeeding  month  until  a  total 
sum  of  $780  has  been  paid,  the  Western  Land 
Corporation  agrees  that,  upon  the  payment 


(tf  tiie  said  sum  of  1780  m  the  manner  and  at 
the  time  above  stated,  they  will  execute  and 
deliver  to  the  said  M.  Coe  a  good  and  suffi- 
cient warranty  deed  and  abstra^  of  title  to 
lot  Na  10^  Iflock  No.  6,  slie  00x140  feet,  lot 
No.  11,  blo<^  Na  8,  else  COxlM  feet  in  I«arel 
HeU^ts,  an  additt<m  to  tiie  dty  of  Temple, 
Texas,  as  diown  by  the  map  thereof,  which 
is  recorded  In  tiie  office  of  tite  county  dnrk  of 
Bell  connty,  in  tiw  state  at  Texas. 

'The  purchaser  above  named  Is  enUtied  to 
the  following  benefits  under  this  contract 
aooordhig  to  the  conditions  named  herein: 

*'(1)  Should  the  above-named  purchaser  die 
before  the  installment  paymoits  herein  men- 
tioned are  completed,  tiie  Western  Land  Oor^ 
poration  will,  upon  the  recdpt  of  satisfectoir 
proof  of  death,  ddlver  to  the  legal  heirs  of 
the  purdtasar,  irtthont  further  payments,  a 
warranty  deed  and  abstract  of  title,  provid- 
ed that  at  the  time  of  pnrdiaser's  drath  said 
purchaser  Is  then  the  owner  of  tills  property, 
and  all  payments  due  up  to  that  time  shall 
have  been  paid.  Should  purchaser  be  seri- 
ously in  at  time  of  sUmlng  ajvUcatlon  foe 
pnrdiase,  this  daiue  shall  not  be  binding  vp- 
on  this  company. 

"(2)  The  Western  Land  Corporation  agrees 
to  pay  all  state  and  county  taxes  on  this 
inoperty  until  the  installment  payments  are 
completed. 

*'(^)  Tb»  Western  Land  Gorpontion  agrees 
to  carry  this  contract  In.  full  force  for  thirty 
dajrs  after  payment  Is  due,  and  in  ease  of 
illness  will  carry  this  contract  for  six  months 
on  certiOcate  tram  practidng  physldan  and 
the  payment  of  a  fee  dt  BO  cmts  per  month 
on  each  lot 

"(4)  The  Western  Land  Goi!porati<m  will 
not  charge  any  interest  on  the  dtfured  pay- 
mente  under  this  contract 

"({Q  In  accordance  with  agreement  signed 
on  tiie  7th  day  of  Hay,  1910,  by  the  purchas- 
er above  named,  whldi  agreement  Is  made  a 
part  hereof,  the  said  purdiaser  agrees.  In 
consideration  of  the  waiver  of  all  Interest 
charges  on  the  deferred  payments,  that  he 
will  make  all  installment  payments  when 
dne,  and,  should  default  be  made  In  the  pay- 
ment of  any  Installment  for  a  period  of  thirty 
days  after  due^  except  In  case  of  Illness,  as 
stated  in  clause  S,  then  all  previous  payments 
shall  be  forfdted  to  the  Western  Land  Gor- 
poration  as  rental  charges  (or  the  possession 
of  above-named  property  from  date  of  this 
contract,  and  this  conti-act  for  deed  shall  be 
nuU  and  void  thenceforth.  The  above-named 
purchaser  shall  in  that  event  be  likewise  re- 
lieved from  all  respondbillty  under  this  con- 
tract 

"In  witness  whereof,  the  said  the  Westeru 
land  Corporation  has  caused  these  presents 
to  be  signed  by  Ite  president,  and  its  corpo- 
rate seal  to  be  affixed  and  attested  by  Its 
secretary,  tills  the  12th  day  of  May,  A.  D. 
1910.  C.  S.  Woods,  President  [SeaL] 

"J.  F.  Mlnton,  Secretary.  [SeaL] 
"[Seal  of  the  Western  Land  Corporation.]'* 
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SabsequeDt  to  ttie  ezecntimi  of  mid  con- 
tract the  Soath  Texas  Mortgage  Company 
purchased  from  the  Western  Land  Corpora- 
tlon  the  land  comprising  said  Laurel  Heights 
addiaon,  and  assumed  all  of  its  written  con- 
tracts in  relation  thereto.  Subsequeut  to 
Knell  purchase  appellee  filed  salt  against  ap- 
pellant, allying,  among  other  things,  that, 
aa  an  Inducement  for  him  to  enter  into  the 
contract  with  the  Western  Land  Corpora- 
tion for  the  purchase  of  said  lota,  It  promised 
that  it  would,  at  the  earliest  possible  mo- 
ment, and  at  its  own  cost  and  expense,  open 
Sixth  street  of  the  city  of  Temple  from  Its 
then  terminus,  and  would  macadamize  same 
to  and  tbrou^  said  addition.  Prior  to  the 
sale  to  appellee,  tlie  Western  Land  Corpora- 
tion had  advertised  In  a  Temple  paper  that 
it  would  open  and  macadamize  Sixth  street, 
as  alleged  by  appellee.  Appellee  had  read 
this  advertisement,  and  relied  on  said  prom- 
ise. The  op^dog  of  said  street  and  macad- 
amizing same  would  have  materially  enhanced 
the  value  of  the  lots  contracted  for  by  ap- 
pellee, and,  but  tor  the  representation  that 
the  same  would  be  opened  and  macadamized 
in  a  reasonable  time,  appellee  would  not 
liave  entered  into  the  contract  to  purchase 
said  lota 

There  is  a  tract  of  land  between  the  termi- 
nus of  Sixth  street  and  Laurel  Heights  addi- 
tion, which  neither  the  Western  Land  Cor- 
poration nor  the  ai4>ellant  have  ever  owned. 
Sixth  street  has  never  been  opened  through 
said  tract  of  land,  and  no  part  of  Sixth 
street  In  Laurel  Heights  addition  has  been 
macadamized. 

The  juiy  found  that  the  Western  Land  Cor- 
poration never  at  any  time  intended  to  com- 
ply with  Its  promise  to  open  and  grade  Sixth 
street,  and  the  evidence  Is  sufficient  to  sus- 
tain this  finding.  The  Southern  Mortgage 
Company  knew,  at  the  time  It  took  over 
Laurel  Heights,  that  the  Western  Land  Cor- 
poration had  advertised  that  It  would  open 
and  macadamize  Sixth  street. 

Appellee  compiled  with  his  contract  until 
he  bad  paid  the  sum  of  f370  on  said  contract, 
when  he  refused  to  make  any  farther  pay- 
ments, unless  appellant  would  open  and  grade 
Sixth  street,  and,  upon  its  failure  to  do  so, 
elected  to  treat  said  contract  as  forfeited, 
•  and  filed  this  suit  to  rescind  said  contract 
and  recover  the  money  so  paid  by  him,  with 
legal  interest  thereon.  Judgment  was  ren- 
dered in  accordance  with  said  prayer. 

There  were  other  allegations  as  to  failure 
to  grade  streets  and  put  down  cement  side- 
walks, upon  which  the  evidence  is  not  so 
strong  in  am)ellee's  favor.  Also  an  allega- 
tion as  to  said  Laurel  Heights  being  Incum- 
bered with  mortgages,  which  under  the  evi- 
dence we  deem  Immaterial. 

Opinion. 

[1  -I]  Fraud  Is  ground  for  the  rescission  of 
a  contract  Robinson  v.  Dickey,  86  8.  W. 
600;  6  Cyc  286.   A  verbal  promise  to  do 


something  in  the  future,  which  la  a  material 
inducement  to  the  contract,  and  which  la  re- 
lied upon  by  the  promisee,  that  the  promisor 
had  no  intention  of  fuUUllng  at  the  time  he 
made  the  same,  is  fraud  in  law,  and  is  sufD- 
clent  grounds  for  the  rescission  of  the  con- 
tract. Railway  Co.  v.  Tltterlngton,  84  Tex. 
21S,  19  S.  W.  472,  31  Am.  St  Rep.  3d;  Touch- 
stone V.  Staggs,  89  S.  W.  189;  Hodsden  v. 
Hodsden.  69  Minn.  486,  72  N.  W.  562;  Read 
V.  Chambers,  46  S.  W.  742.  Fraudulent  rep- 
resentations or  promises,  in  order  to  furnish 
grounds  for  rescission,  need  not  be  embodied 
In  the  contract  Ranger  v.  Hearne,  41  Tex. 
260;  Henderson  v.  Railway  Co.,  17  Tex. 
B76,  67  Am.  Dee.  675;  Davis  v.  Driscoli,  22 
Tex.  av.  App.  15,  10,  64  S.  W.  44. 

[4]  This  does  not  contravene  the  rule  that 
oral  evidence  Is  not  admissible  to  vary  the 
terms  of  a  written  instrument  When  a  con- 
tract has  been  reduced  to  writing,  It  Is  pre- 
sumed that  it  embodies  the  entire  contract 
between  the  parties,  and  no  previous  state- 
ments, representations,  or  promises  of  the 
parties  thereto  will  be  permitted  to  be  read 
therein  by  oral  testimony  as  a  part  of  the 
contract  Wooters  v.  Railway  Co.,  54  Tex. 
294;  Davis  v.  Driscoli,  supra.  The  only  ex- 
ceptions to  this  rule  are  where  the  contract 
was  la  separate  and  distinct  iiarts,  and  only 
a  part  thereof  was  reduced  to  writing  (Ru- 
brecht  V.  Powers,  1  Tex.  Civ.  App.  285,  21 
S.  W.  320).  or  where  sometbli^  which  was  in- 
tended to  be  inserted  in  the  written  contract 
was  omitted  by  fraud,  accident,  or  mistake 
(Bruner  Broa  v.  Strong,  61  Tex.  557).  With 
the  exceptions  above  stated,  fraudulent  rep- 
resentations or  promises  not  embodied  In  a 
written  contract,  though  they  may  be  suffi- 
cient to  furnish  grounds  for  a  rescission  of 
the  same,  do  not  become  a  part  thereof, 

[6]  This  distinction  is  important  in  the  in- 
stant case.  This  suit  Is  not  against  the 
Western  Land  Corporation,  which  made  the 
alleged  fraudulent  promise,  but  against  the 
assignee  of  that  corporation.  The  appellant 
is  not  responsible  for  the  promises  of  the 
Western  Land  Corporation,  unless  It  con- 
tracted to  become  so.  It  contracted  to  be- 
come rcE^nslble  for  the  written  contracts 
of  the  Western  Land  Corporation,  but  none 
other. 

This  brings  us  to  the  crucial  point  in  this 
case,  viz.:  Was  the  agreement  on  the  part 
of  the  Western  Land  Corporation  to  open  and 
macadamize  Sixth  street  a  part  of  Its  wtitten 
contract  with  appellee?  Sixth  street  is  not 
mentioned  In  either  of  the  two  Instruments 
hereinbefore  set  out,  and  which  together  con- 
stitute the  contract  with  appellee.  The 
sixth  clause  of  appellee's  agreement  to  pur- 
chase reads  as  follows:  "The  Western  Land 
Corporation  will  not  ^  responsible  for  any 
statements  made  regarding  its  properties,  ex- 
cept as  stated  in  its  printed  literature  or  let- 
ters signed  by  its  officers."  The  fifth  para- 
graph of  the  agreement  to  sell  makes  the 
agreemrat  to  purdutse  a  part  thereof.  The 
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printed  adverttBement  of  the  Western  Land 
Corporation  contained  tlie  statement  that  it 
would  open  np  and  macadamize  Sixth  street. 
It  Is  the  contention  of  appellee  that  said 
sixth  clause  of  his  agreement  to  pnrdbase 
had  the  effect  to  read  Into  and  make  a  part 
of  the  written  contract  all  of  the  material 
representations  and  promisee  made  by  the 
Western  Land  Corporation  In  Its  printed  ad- 
rertlsementa  as  fully  as  If  the  same  had 
been  specially  set  forth  in  such  written  con- 
tract In  other  words,  that  the  Western 
Land  Corporation,  In  effect,  promised  in 
ioritinff  In  said  contract  that  It  would  be  re- 
sponsible for  all  statements  regarding  its 
properties  made  In  its  printed  advertisements, 
and  tliat  being  "responsible"  for  promises 
so  made  meant  that  It  woold  fulfill  such 
promises.  If  this  contention  is  correct,  the 
judgment  of  the  trial  court  should  be  affirm- 
ed, if  no  other  error  appears  of  record;  bnt, 
if  not,  the  lodgment  should  be.  reversed. 

As  we  have  seen,  If  the  sixth  clause,  above 
set  oat,  was  omitted  from  the  contract,  the 
promise  of  the  Western  Land  Corporation 
made  in  its  printed  literature,  though  fraudu- 
lent, and  therefore  grounds  for  rescission  as 
agabut  aeAA  corporation,  would  not  have  con- 
Btltated  a  part  of  tbe  written  contract,  and 
oral  evidence  would  not  have  been  admissible 
to  incorporate  them  In  and  make  tliem  a  part 
of  the  written  contract  What  was  in  the 
minds  of  the  parttes  in  inserting  the  sixth 
clause?  What  waa  ite  purpose?  Had  thia 
sUth  clause  been  omitted,  the  Western  Land 
Corporation  would  have  been  responsible  for 
all  fraudulent  statements  made  by  It  or  its 
agents  acting  within  the  apparent  scope  of 
their  authority.  The  Western  Land  Corpora- 
tion had  the  rigbt  to  contract  with  appdlee 
that  it  woald  not  be  responaUde  for  any  audi 
statments,  in  which  event  sndi  mrior  state- 
menta,  whether  printed  or  oral,  made  it- 
self or  its  agmts,  would  have  been  no  de- 
fense to  the  enforcement  of  the  written  cm- 
tract;  nor  would  they  Imve  famished  any 
grounds  for  its  reactsston.  TUs  assumes,  of 
course,  that  appellee  wlllin^y  and  knowingly 
contracted  to  waive  his  right  to  set  up  socb 
previous  statements  in  avoidance  of  the  con- 
tract Leaving  off  the  exception  in  said 
clause,  this  Is  just  what  appellee  contracted 
to  do.  Without  such  exception,  the  clause 
reads:  "The  Western  Land  Corporation  will 
not  be  responsible  for  any  statements  made 
regarding  its  properties." 

[6]  It  Is  not  the  office  of  an  exception  to 
create  a  contract,  but  to  take  out  of  a  con* 
tract  that  which,  but  for  such  exception, 
would  have  been  included  In  it  Austin  t. 
Willis.  90  Ala.  421,  8  South.  95;  Bhilway  Co. 


V.  Bobeson,  27  C.  383 ;  Loveland  v.  Olarici, 
11  Colo.  26S.  18  Pac.  518.  "An  exception  ex- 
empts absolutely  from  the  operation  of  an  ea- 
gagement  or  an  enactment;  a  proviso  de- 
feats their  operation  condltlonaily.  An  ex- 
ception 'takee  out  of  an  engagonent  or  an 
enactment  something  which  would  otherwise 
be  a  part  of  the  subject-matter  of  it;  a  pro- 
viso avoids  them  by  way  ot  defeasance  or 
excuse."  Friedman  Co.  v.  Assurance  Co.,  133 
Mich.  212,  94  N.  W.  761. 

[7]  The  exertion  in  the  sixth  clause  ia,  as 
to  the  matter  therein  referred  to,  as  thongb. 
said  sixth  cUrase  bad  not  been  written  in  the 
contract.  U  it  bad  not  berai  written  in  the 
omtrac^  the  promises  contained  in  the  print- 
ed Utoatore,  but  not  embodied  in  the  written, 
contract  would  not  have  been  a  part  of  the 
written  contract  We  think  the  evldoit  pur- 
pose of  said  sixth  clause  was  to  relieve  the 
Western  Land  Corporation  a^lnst  any  al- 
lied verbal  representati<Hi8,  but  to  leave  Its 
legal  responsibility  just  as  it  was  wlthont 
said  clause.  The  opposite  ttwory  Is  ^amiUe 
at  first  blodi;  bnt  we  do  not  tUnk  it  la 
sound. 

For  the  reason  that  we  do  not  think  that 
the  promise  to  open  and  macadamlte  Sixtli 
street  was  a  part  of  the  written  contract,  we 
reverse  the  Jodgmoit  of  the  trial  court  and 
here  render  judgment  for  appellant 

We  here  take  occasion  to  comnmd  the  at- 
torneys for  appellant  for  fairly  atatii^  every 
fhct  appearing  la  the  record  against  their  as- 
BlgnmaitB  of  error  and  propositions  thereon- 
d«r,  as  required  by  rule  31  for  the  Courto  of 
Olvll  Appeals.  While  this  rule  ia  not  often 
flagrantly  violated,  it  la  not  always  complied 
with  as  fully  as  it  shonid  bew 

Beversed  and  rendered. 


SOUTH  TEXAS  MORTGAGE  CO.  v.  BRr 
WIN.    (No.  5339.) 
(Court  of  dvU  Appeals  of  Texas.  Aostin. 
March  11,  1914.) 

Appeal  from  District  Court  Bell  County; 
John  D.  BobioBOD,  Judge. 

Action  between  the  South  Texas  Mortgage 
Company  and  J.  R.  Erwln.  I^om  a  judgment 
in  favor  of  Erwln,  the  Company  appMls.  Re- 
versed and  rendered. 

M.  E.  Montei£h.  of  Helton,  and  A.  M.  John  - 
and  J.  W.  lA>ckett  both  of  Houston^  for  appel- 
lant  John  B.  Daniel,  of  Temple,  for  appSQee. 

JENKINS.  J.  This  is  a  companion  case  to 
No.  5273,  South  Texas  Mortgage  Company  v. 
Coe,  166  S.  W.  419.  this  day  decided  by  this 
court  For  the  reasona  atatea  In  said  opinion, 
the  judgment  of  the  trial  court  In  this  case  la  re- 
versed, and  judgment  is  bete  rendered  Cor  ap- 
pellant 

Reversed  and  rendered. 
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BDWABDS  T.  OLD  SBTTLBBS'  ASS'N. 
(No.  DS1&) 

(Court  of  Civfl  ^peals  of  Texas.  Austin. 
IC&rch  25,  Ul4.   Rebearinc  Denied 
April  20,  1914.) 

1.  Pbaudb,  STATun  or  ({  1^*>— Imtbemtt  in 

I^ND — LkASB. 

In  a  lessee's  action  to  enjoin  Interference 
with  its  exdosive  and  quiet  enjoyment  of  the 
premises,  allegations  ot  payment  to  the  lesflor 
oecordinf  to  contract  i«a-nvy  possesricait 
and  permanent  and  valoable  Improvanents  were 
all  tbat  was  necessarj  to  talce  the  verbal  Inse 
oat  of  the  statute  of  frauds. 

[E^  Note.— For  other  cases,  see  Frauds,  Stat- 
ote  of.  Gent  DIs.  |  8S0;  Dec.  Dig.  |  149.*J 

2.  MonOFOUZS  (S  12*)— GONBFIUCIBS  AOAINBT 
TKAAB— AOBKBMENT  IN  IdEASB. 

A  lessor's  agreement  that  he  would  not 
allow  any  cold  drink  stands^  ahowB,  exhibition^ 
dance  halls,  or  ^tforms  on  the  land  he  owned 
within  400  yards  of  the  leased  land,  or  allow 
any  use  of  such  contiguous  land  antagonistic  to 
the  lessee's  purpose  and  welfare,  did  not  violate 
Rev.  St  1911,  arts.  T796-7S09,  defining  and 
prohibiting  trusts,  monopoliea,  and  conspiracies 
agaiiMt  trade. 

[E!d.  Note^For  other  cases,  see  Monopolies, 
Cent.  Dig.  f  10;  Dec  Dig.  {  12.*} 

3.  AbBOCIATIONS  (S  15*)— TiKASBHOU)  Pbofkb- 
TT— Rights  ot  Heubbbs. 

A  lease  to  an  unincorporated  association 
which  could  not  own  a  leasehold  estate  would 
not,  for  that  reason,  foil  for  want  of  a  grantee, 
OS  the  title  would  vest  ia  its  nmnbers. 

[Ed.  Note.— For  other  cases,  see  Associations, 
Cent.  DO.  H  18^;  Decl^f.  i  IB.*] 

4.  Feavds,  Statoti  or  Q  129*)  — Verbal 
liKASS— THnomoHTs. 

tJnder  the  role  that,  to  take  a  verbal  lease 
out  of  the  statute  of  frauds,  the  improvements 
relied  upon  bj  the  lessee  must  have  been  made 
during  the  lifetime  of  the  lessor,  improvements 
bj  an  unincorporated  association  under  a  ver- 
tMil  lease  made  February,  1911,  by  beginning 
of  work  on  a  dum  and  a  tabernacle,  and  on  a 
spring,  within  a  few  months,  and  before  lessor 
died,  were  sufficient,  even  uovh  no  part  of 
such  improvements  was  completed  dnnng  the 
lifetime  of  the  lessor. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute ot  Cent  Dig.  »  287-292,  SOS,  300-30& 
311,  ^4,  S18-820|  m.  325,  326;  Dee.  Dlg.l 
129.*1 

5.  FftAVOB,    StATDTE   or    0   144*)  —  TiBBAI. 
DUSB— RATinOATIOH. 

Where  a  landowner  made  a  verbal  lease 
and  died  before  the  lessee  made  the  agreed  im- 
provements required  to  take  the  contract  oat 
of  the  statute  of  frauds,  his  widow,  by  permit- 
ting permanent  and  valuable  improvements  to 
be  completed,  and  accepting  the  fixed  annual 
rent  for  two  years,  and  seUmg  other  land  snh- 

i'ect  to  such  lease,  thereby  ratified  each  verbal 
ease,  and  made  it  binding  upon  herself. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  |  361;  Dec  Dig.  S  144.*} 

0.  FBA17D8,   STATun  ow  <g  125*)— BmoT— 

OoimAOT. 

A  contract  is  not  nnlawfnl  because  not  in 
compliance  with  the  statute  of  frauds,  as  the 
statute  presupposes  its  legality,  the  enforcement 
of  vhion  is  <nuy  sovended  until  the  provisi<»is 
of  the  statnte  are  satisfied. 

[Bd.  Nota.^For  other  coms,  seo  Fmnds,  Stat 

ote  of.  Cent  Dig.  H  276-2^7% ;  DecDlg.  S 
125.*] 


7.  Frauds,  StatuIs  or  Q  102*)— CohtiAct— 

FUlADINO— DKTRnSB. 

The  statute  of  frauds  must  be  pleaded  when 
relied  upon  to  defeat  a  oontrocL 

[Ed.  Note— For  other  cases,  see  FMuda^  Stat- 
ute of.  Gent  Dig.  M  38»-80a,  871,  872;  Dec. 
Dig.  i  152.*]  ™™. 

8.  ABBOCIATIONS  (J  24*)  —  InCORPOBATION  Or 
ASSOOIATION— PBOFERTT. 

WhUe  the  incorporation  of  a  volnntary  as- 
sociation does  not  of  itsdf  constltnte  the  cor- 
poration the  owner  of  the  association's  proper- 
ty, yet,  when  such  proper^  is  paid  for  with 
monev  derived  from  the  sole  of  stock  in,  and 
is  held  in  tmst  for,  the  contemplated  coipora- 
tlon,  delivery  of  possession  to  it  when  formed 
vests  it  with  at  least  the  equitable  title  to  the 
property. 

[Ed.  Note.— For  other  cases,  see  Associations, 
Cent  Dig.  S  45;  Dec  Dig.  $  24.*] 

9.  Fbauds,  Statdtx  or  (t  168*)— Obai,  Leabb 
—Part  Pbrfoemance— SmnoiiNCT. 

Where  an  oral  lease  was  made  under  whidi 
the  lessee  went  into  possession  and  made  val- 
uable Improvements,  the  fact  that  it  was  agreed 
that  the  lease  should  be  reduced  to  writing  does 
not  conclusively  show  that  the  Improvements 
were  made  on  uie  faith  of  the  promised  written 
lease,  and  not  on  the  strength  of  the  oral  one. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.       378-^76;    Dec.  Dig.  f 

10.  EVIDEHOE  a   165*)  — PAB0£  JlVlOXHOgi- 

Contract. 

When  ttie  terms  of  an  agreement  ar«  re- 
duced to  writing  and  signed  by  Ibe  parties,  the 
writing  is  merely  the  evidence  by-  which  the 
contract  can  be  proved,  and,  in  the  absence  of 
fraud,  accident,  or  mistake,  is  the  best  evidence. 

[Eld.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  648-556;  Dec.  Dig.  {  165.*] 

11.  BviDBRoB  (5  121*)— ADiaasiBtUTT  —  Res 
Gbstjb. 

In  a  lessee's  action  for  an  injunction,  state- 
ments of  the  lessor  as  to  leasing  the  premises 
and  delivering  possession  in  so  far  as  res  gestie 
as  to  delivery  of  possession  were  admissible. 

[Ed.  Note.— For  otiier  cases,  see  Evidence, 
Cent  Dig.  U  303,  807-^  1117.  1119;  Dec 
Dig.  S  121.*] 

12.  Evidence  ({  229*)— Hearsay— Declaba- 
TioHB  Against  Intksbst. 

In  such  case  the  lessor's  declarations 
against  interest  were  admissible  against  defend- 
ant, who  claimed  under  him  witii  full  notice 
that  idaintitf  was  in  poaaessiwi  <'iti»ffifig  under 
a  lease 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.     822-834 ;  Dec  Dig.  fi  228.*] 

13.  Witnesses      163*)— DEdASATions-  or 
Decedent. 

Such  declarations  were  not  objectionable 
as  the  declarationB  of  a  debased  party,  where 
the  suit  was  not  against  the  heirs  or  executors 
of  the  lessor,  and  where  ndther  of  the  wituMS- 
es  were  parties  theretc 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  1  670 ;  Dec  Dig.  f  163.*] 

14.  Evidence  (S  157*)— Best  and  Sboondabt 
Evidence— Contract. 

A  promise  to  execute  a  written  laos^  which 
lease  was  drawn  and  delivered  to  the  lessor, 
who  promised  to  sign  it,  but  who  did  not  do  so, 
Was  not  the  best  evidence  of  the  terms  of  a  pre- 
vloos  verbal  lease,  followed  by  delivwy  of  ikw- 
sesidon,  payment  of  ren^  and  permanent  im- 
provements. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  f!  460-470;  Dec  Dig.  i  157.»] 
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15.  WiTiraSSES  (I  2B6*)  —  GONTBACI  —  Meuo- 
RAITDUH  TO  RKFEEBH  MbHOBT. 

In  Boeh  ease  it  wu  permisflible  for  the 
dEaftsmaa  to  use  it  u  a  memoiandam  to  refmh 
his  memory. 

[Bd.  Note.— For  other  casea  see  Witnesses^ 
Gent.  Dig.  H  874-890;  Dec.  Dig.  I  2SS.*] 

16.  FbAUDS,  Statute  of  ({  129*)— Yebbal 

LBASB— IlCPBOVXMSNTS. 

In  considering  improTemoits  which  would 
take  a  Terbal  luise  with  dellveir  ci  possession 

ont  of  the  statute,  a  dam  for  the  construction 
of  which  the  lessee  had  agreed  to  Kty  a  part, 
and  which,  though  not  on  the  land  leased,  cre- 
ated a  lake  thereon,  used  for  irrigation  purpos- 
es, and  a  valuable  and  permanent  improvement, 
was  properly  indnded. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  61  287-292.  803,  806-308, 
Sll,  314.  SIS-^,  S^.  825,  826;  Dec  Dig.  i 
129.  •] 

Appeal  from  District  Court,  Williamson 
Gonnty ;  O.  A.  WUcox,  Judge. 

Action  for  injunction  by  the  Old  Settlers* 
ABSodation  against  W.  W.  Edwards.  Judg- 
ment for  plalntUC.  and  d^endant  appeals. 
Affirmed. 

Id^htfOot,  Brady  &  Robertson,  of  Austin, 
for  appellant  John  D.  Hndwm,  Bichard 
Grltz,  Sansom  ft  Metcalfe,  and  WUcox  & 
OraTcs,  all  ot  Qeorgetown,  for  appellee. 

Findings  of  Fact 

JENKINS,  J,  We  adopt  the  following  find- 
ings of  fact  made  by  the  trial  Judge  herein: 

"I  find  that  the  plalntlfT  Is  a  corporatloD 
duly  incorporated  under  and  by  virtue  of  the 
laws  of  the  state  of  Texas,  and  that  the  de- 
fendant resides  in  Williamson  county,  Tex. 

"I  find  further  that  about  the  3d  day  of 
February,  1911,  one  G.  W.  Glasscock,  now 
deceased,  made  and  ratered  Into  a  verbal 
contract  with  F.  W.  Carothera  and  W.  K. 
Makemson,  and  also  with  the  Old  Settlers* 
Association  of  Williamson  county,  Tex.,  then 
unincorporated,  by  the  terms  of  which  con- 
tract the  said  G.  W.  Glasscock  agreed  to  and 
did  lease  to  the  said  Carothers  and  Makem- 
son, and  to  tbe  Old  Settlers*  Association,  un- 
incorporated, tbe  foUowli^  described  tiact  of 
land: 

"Lying  and  being  situated  in  Wllllamsou 
oonn^,  Tex.,  beginning  at  the  north  bank  of 
the  San  Gabrld  river,  at  a  stake  from  which 
a  water  elm  bears  S.  60  E.  18  feet ;  thence 
N.  30  W.  with  the  general  line  of  a  fence 
525  feet  to  corner;  thence  S.  61  W.  with  a 
fence  line  220  feet;  thence  S.  54  W.  with 
fence  line  1,217  feet;  thence  S.  87%  W.  233 
feet  to  a  fence ;  thence  B.  32  E.  with  a  fence 
line  360  feet  to  a  stake;  thence  S.  66%  W. 
with  fence  line  to  a  point  13  feet  S.  of  the 
N.  line  of  the  street  in  North  Georgetown; 
thence  S.  400  feet  to  a  stake;  thence  S.  35 
feet  to  a  large  rock  in  the  south  edge  of  the 
north  San  Gabriel  river;  thence  down  said 
south  edge  of  said  North  San  Gabriel  river 
to  Its  Juncticm  with  the  South  San  Gabriel 
river;   thence  with  the  south  bank  of  the 


San  GiU>riel  ttver  to  a  pviiA  opposite  tlie 
mouth  of  Glasscock's  old  millraoe;  tbence 
across  said  stream  at  a  ritfit  ana^  to  a 
point  on  tbe  north  bank  of  said  stream ; 
thence  up  the  north  bank  of  said  stream  to 
the  place  of  beginning;  and  Cfrntaining  33 
acres  of  land,  more  or  leas,  and  beAng  what  is 
known  as  the  Old  Settlers*  Grounds  near 
the  dty  of  Georgetown,  In  WUliamson  coun- 
ty, Tex.,  and  that  in  addition  to  said  lease 
that  said  lease  Included  a 'right  of  way  from 
the  north  aid  of  the  causeway  just  north  of 
tbe  above^escrlbed  premises,  across  said  riv- 
er, said  right  of  way  leading  from  the  nortb 
end  of  said  causeway  along  the  north  bank  ot 
said  river  so  as  to  lead  into  the  above-de- 
scribed 33-acre  tract  of  leased  land. 

"I  find  that  by  the  terms  of  said  lease  it 
was  agreed  about  said  above-named  date 
that  the  said  Glasscock  should  receive  annual 
rental  for  the  said  premises  of  f  160  per  year, 
due  and  payable  on  the  1st  day  of  Jannary, 
at  the  close  of  each  yeat,  and  that  the  said 
Glasscock  reserved  the  right  to  gather  all 
pecans  for  his  own  use  on  said  premises,  and 
further  that  he  reserved  the  right  to  get  sand 
and  gravel  on  said  premises,  and  fill  all  ex- 
cavations where  such  sand  and  gravel  is  tak- 
en, and  water  for  Irrigation,  domestic^  and 
stock  porposes;  and  I  find,  further,  that  the 
said  Glasscock  owned  the  surrounding  lands 
contiguous  to  said  tract,  afterwards  sold  to 
the  defendant  her^,  and  that  he  agreed  as 
a  part  of  the  consideration  for  said  lease, 
that  he  would  not  allow  any  cold  drink 
stands,  shows,  exhibitions,  dance  halls,  or 
platforms  on  the  land  he  owned  within  400 
yards  of  the  above-leased  land,  or  allow  the 
use  of  said  contiguous  land  within  400  yards 
of  said  premises  for  any  purpose  or  pursuit 
that  would  come  into  competition  with  or 
antagonize  the  purpose  and  welfare  of  the 
said  Old  Settlers*  Association. 

"I  also  find  that  it  was  agreed  by  and  be- 
tween the  said  Q.  W.  Glasscock  and  the  said 
Carothera  and  Makemson  and  the  said  Old 
Settlers*  Association,  then  unincorporated, 
that  the  said  Old  Settlers'  Association  should 
thereafter  be  Incorporated  under  and  by  vir- 
tue of  the  laws  of  the  state  of  Texas,  and 
that  said  lease  above  named  was  made  for 
the  use  and  benefit  of  said  Old  Settlers'  As- 
sociation, then  unincorporated,  and  that  the 
agreement  or  contract  between  the  said 
Glasscock  and  the  said  Carothera  and  Ma- 
kemson and  the  said  Old  Settlers*  Associa- 
tion, unincorporated,  was  that  said  Old  Set- 
tlers' Association  should  thereafter  be  incor- 
porated, and  that  said  lease  was  made  for  the 
use  and  benefit  of  said  Old  Settlers'  Asso- 
ciation, unincorporated,  at  that  time,  and 
that,  when  said  Old  Settlers'  Association 
should  be  IncOTporated,  that  said  corporation 
shonld  be  the  owner  of  said  lease,  and  should 
be  subrogated  to  all  tlte  rl^its  and  equitlea 
then  owned  or  held  by  the  said  Oarothers 
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and  Makemson  and  the  said  Old  Settlers' 
Assodatloiif  unincorporated,  and  each  and  all 
of  tbem,  tbat  said  lease  was  to  begin  on  the 
3U  day  of  Febniary,  1911,  and  was  to  con- 
tinue for  and  during  a  period  ot  15  years 
from  said  date ;  and  It  was  also  agreed  that 
said  lease  was  to  carry  with  It  the  right  of 
excluslTe  possession,  use,  and  control  in  the 
plaintlfT  herein  and  the  Old  Settlers'  Auocia- 
tion,  unincorporated,  and  also  the  right  of 
exclusive  use  and  control  during  all  of  said 
lease,  subject  to  the  forgoing  exoeptiona. 

"I  further  find  that  It  was  agreed,  as  a 
part  of  the  consideration  tor  the  mahing  of 
the  said  lease  abore  named,  that  the  said 
Old  Settlers'  Association  should  build  a  tab- 
ernacle, and  in  connection  with  Williamson 
county,  build  a  dam  or  causeway  across  said 
river  so  as  to  make  a  lake  of  water  within 
ttae  boundarlea  (tf  said  leased  land,  and  said 
causeway  to  also  be  used  as  a  public  road- 
way; and  it  was  also  agreed  that  certain 
Improvements  were  to  be  made  to  the  springs 
on  said  land,  and  such  other  improvements 
as  should  be  necessary  for  the  use  and  occu- 
pancy of  said  land  by  said  Old  Settlemf  Asso- 
ciation. 

"I  farther  And  that,  in  porsuanoe  of  said 
agreemmt,  the  said  6.  W.  Glasscock  did  de- 
liver  actual  and  open  possession  and  control 
ot  said  premises  to  said  Old  Setttera^  Assoda- 
tiou  of  WllUamson  county,  ttmi  nnincoipo- 
rated,  and  that,  In  ponuanoe  ct  said  agree* 
meat,  the  said  Old  Settlers'  Association  re- 
mafiied  in  such  possession  and  control  until 
it  was  duly  and  legally  incorporated  undw 
the  laws  of  this  state  on  the  8d  day  of  May, 
1012,  fSor  Uie  purpose  of  education,  eta,  and 
that  upon  Its  IneorjKiratlon  said  actoal,  open, 
and  aduslTe  possession  of  said  pronlses 
Tested  snd  continued  In  said  cotporatim, 
that  said  corporation  was  sabn^ted  to  all 
the  rl^ts,  prlvil^es,  and  equities  thereto- 
fore owned  or  held  said  Garotiiers  ^nd 
Makemson  and  the  Old  Settlers'  Association 
of  Williamson  county,  tmlnoorporated,  and 
that  It  has  since  said  date  beem  In  open,  ex- 
clnstve  possession  of  said  premises  nnder  said 
lease. 

"I  further  find  that,  after  entertog  Into 
said  lease,  the  said  G.  W.  Gla»co<&  died,  and 
that,  in  the  partlllon  and  division  of  said 
estate  of  the  ssid  G.  W.  Glasscock,  the  above- 
named  premises  were  awarded  to  and  set 
apart  to  his  widow,  Mrs.  Heloi  Glasscock, 
and  that  on  or  about  the  Otb  day  of  August, 
1911,  the  said  Mrs.  Helen  Glasscock,  the  then 
owner  of  said  premises,  accepted  the  first 
year's  lease  money  on  said  premises,  to  wit, 
$150,  and  tiiat  on  or  about  the  2d  day  of 
August,  1912,  she  accepted  the  second  year's 
lease  money,  $150,  and  I  find  that  said  money 
was  paid  to  and  accepted  by  the  said  Mrs. 
Helen  Glasscock  under  and  by  virtue  of  said 
verbal  or  parol  contract  with  the  said  Q.  W. 
Glasscock  above  named,  and  that  the  said 
Mrs.  Helra  Glasscock  at  all  times  while  she 


owned  said  land  recognised  said  contract  and 

said  lease. 

"I  further  find  that,  after  above-named  con- 
tract was  made,  subscription  lists  were  cir- 
culated for  stock  of  plaintiff,  and  that  the 
said  G.  W.  Glasscpck  assisted  in  the  circula- 
tion of  said  lists,  and  solicited  subscriptlous 
for  stock,  and  assisted  In  the  rsislng  of  said 
stock  subscriptions,  and  that  several  thou- 
sand dollars  were  raised  on  said  stoc^  sub- 
scriptions ;  and  I  further  find  that  this  plain- 
tiff and  its  predecessor,  the  Old  Settlers'  As- 
sociation, unincorporated,  in  consideration  of 
said  15-year  contract  and  lease,  made  valu- 
able Improvements  on  said  land  In  the  shape 
of  a  large  tabernacle,  of  the  value  and  cost 
of  about  (1,600,  that  they  paid  out  about  9900 
in  the  building  of  said  causeway,  and  several 
hundred  dollars  in  other  permanent  inQ>rore* 
ments  on  said  premises,  aggregating  about 
$3,000.  I  further  find  that  the  said  G.  W. 
Glasscock  assisted  in  letting  the  contract  for 
said  tabernacle  and  causeway,  and  that  they 
were  nearly  completed  at  the  time  of  hte 
death,  and  were  in  all  things  built  according 
to  contract;  and  I  further  find  that  under 
the  terms  ot  said  contract  of  lease  said  im- 
proTonentB.  were  to  be  made  as  part  of  the 
consideration  of  said  lease,  and  were  and 
are  to  be  the  pns>erty  of  t3»  said  Glasscock, 
his  hOxn  and  assigns,  at  the  end  ot  said 
lease;  and  I  further  find  that  the  said  Im- 
provements were  made  in  good  faith,  relying 
on  said  lease,  and  acting  strictly  within  the 
terms  thereto 

"I  further  find  that  said  Improvements 
were  all  paid  for  out  of  the  proceeds  of  the 
sale  of  the  8to<±  ot  this  plaintiff  corporation, 
and  that  therefore  tb^  were  all  paid  for  by 
this  plaintiff.  I  further  find  tbat  th^  are 
valuable  and  permanent  improvements,  and 
were  started  and  nearly  completed  during 
the  llfettme  of  the  said  G.  W.  Glasscock, 
with  his  full  knowledge,  consent,  and  approv- 
al, KoA  erected  In  good  faith,  acting  nnder 
and  by  virtue  of  the  terms  of  said  lease.  X 
farther  find  tbat  they  were  complied  with 
the  fall  knowledge  and  consent  of  the  said 
Mrs.  Helen  Glasscock. 

**I  further  find  tfast  all  the  aforesaid  pay- 
ments of  lease  money  so  made  by  the  plain- 
tiff and  its  predecessor,  and  the  improve- 
ments so  placed  an  said  premises  by  this 
plaintiff  and  Its  predecessors,  were  paid  for 
and  placed  thereon  in  good  faith,  acting  nn- 
der and  relying  on  ssld  verbal  or  oral  lease 
above  named. 

"I  further  find  that  after  the  death  of  the 
said  G.  W.  Glasscock,  and  after  the  making  of 
said  Improvements  and  the  payment  of  said 
lease  money,  as  above  set  out,  that  the  said 
Mrs.  Helen  Glasscock  conveyed  the  above  land 
and  the  land  surrounding  the  same  then  own- 
ed by  her  to  W.  W.  Edwards,  the  defendant 
herein,  this  plaintiff  at  that  time  being  in  fnU, 
actual,  and  notorious  possession  and  control 
of  said  33  acres  of  land,  leased  as  aforesaid. 
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at  the  time  o£  said  conveyance ;  and  I  farthei 
And  that  the  defendant  Edwards  bought  said 
land  with  both  actual  and  conBtrnctlTe 
knowledge  of  the  lease  rights  of  this  plain- 
tiff at  the  time  of  said  conveyance,  and  long 
before  he  purchased  or  contracted  to  pur- 
cbase  said  land  as  aforesaid,  and  that  at  the 
time  he  made  said  contract  he  was  told  by 
the  said  Mrs.  Helen  Glasscock  about  said 
lease,  and  it  was  expressly  understood  by 
him  that  he  purchased  said  laud  subject  to 
the  rights  of  this  plaintiff  under  said  lease. 

"I  further  find  that  the  plaintiff  herein, 
under  the  terms  of  said  lease,  is  entitled  to 
use  all  dead  timber  for  the  nae  of  campers  on 
said  premises. 

"I  further  find  that  at  the  time  of  the  in- 
Btltntlon  of  this  suit,  and  at  the  time  of  the 
trial  of  this  cause,  that  the  defendant  was 
disputing  the  lease  rights  of  this  plaintiff, 
and  was  disturbing  It  in  Its  r^bts  of  excln- 
slve  possession  and  control  of  said  premises, 
and  was  tomlng  stock  therein,  and  had  torn 
down  same  of  Its  fences,  gates,  and  other 
improvements;  and  I  farther  find  that  the 
purposes  of  this  corporation  are  not  those  of 
proQt,  but  education,  as  above  set  out 

"I  further  find  that  temporary  injunction 
has  heretofore  been  issued  In  the  terms  as 
set  out  in  the  Judgment  herein,  and  that  said 
temporary  Injunction  was  nec»sary  for  the 
proper  preservation      plaintiffs  rights." 

There  was  a  Judgment  for  appellee,  and 
the  temporary  injunction  was  made  perpet- 
ual. 

Oidnion. 

[1]  The  court  did  not  err  In  overruling  ap- 
pellant's general  demurrer.  The  appellee  al- 
leged substantially  the  facts  found  by  the 
trial  court  as  above  set  out  These  facts  are 
all  that  is  necessary  to  take  a  verbal  lease 
out  of  the  statute  of  frauds,  under  the  deci- 
sions of  this  state,  viz.:  Payment  according 
to  contract  delivery  of  possession,  and  per- 
manent valuable  Improvem^ts.  WalUs  v. 
Turner,  96  S.  W.  63;  liecheugei  v.  Bank,  90 
S.  W.  640;  Bradley  v.  Owsley,  74  Tex.  71,  11 
S.  W.  1052;  Hutcheson  v.  Chandler,  47  Tex. 
av.  App.  124,  104  S.  W.  434;  Dixon  v.  Mc- 
Neese,  162  S.  W.  676;  Anderson  v.  Anderson, 
13  Tex.  Civ.  App.  527,  36  S.  W.  817;  Wanha- 
cafle  v.  Pontoja,  63  S.  W.  663. 

The  allegations  as  to  the  deUvery  of  posses- 
sion by  Glasscock  to  the  Old  Settlers'  Asso- 
ciation, unincorporated,  and  the  delivery  of 
possession  by  said  association  to  the  appel- 
lee, are  not  as  spedflc  as  they  might  have 
been ;  but  we  think  they  are  sufficient  as 
against  a  general  demurrer,  especially  In 
view  of  the  fact  that  the  evidence  fully  sub- 
stantiates these  auctions,  and  there  Is  no 
pretense  that  appellant  was  surprised  by 
such  evidence,  or  suffered  any  injury  by  rea- 
son of  the  vagueness  of  such  allegations. 

The  special  exception  set  out  In  the  second 
assignment  of  error  is  In  effect  a  general  ex- 
Geptlon  to  the  petition  in  so  far  as  it  relates 


to  the  statute  of  frauds,  and  th»  laiiie  was 

properly  overruled. 

[2]  The  third  assignment  of  error  la  to  the 
effect  that  the  alleged  contract  was  vcdd  as 
being  contrary  to  chapter  1  of  title  130,  B.  S. 
1911,  defining  and  prohibiting  trusts,  monop- 
olies, and  conspiracies  against  trade.  We 
overrule  this  assignment  upon  the  authority 
of  Nickels  T.  Prewttt,  149  8.  W.  1096,  Mala- 
koff  V.  Blddlesperger,  133  S.  W.  SIO,  and  For- 
rest Photo  Go.  V.  Hutchinson,  108  8.  W.  768. 
The  part  of  the  petition  to  which  this  excep- 
tion was  directed  is  as  follows:  "He  [the 
lessor]  further  agreed  that  he  would  not  al- 
low any  cold  drink  stands  on  his  land  with- 
in 400  yards  of  said  land  so  leased,  for  cold 
drink  stands,  shows,  exhibitions,  dance  halls, 
or  platforms,  or  for  any  purpose  or  pursuit 
that  may  come  In  competition  with  or  antag- 
onize the  purpose  and  welfare  of  the  said 
Old  Settlers'  Association,  as  herelsbefoKe  and 
hereafter  alleged." 

[3]  It  is  true,  as  oontended  by  appeliaiit. 
that  the  unincorporated  association,  as  such, 
could  not  become  the  owner  of  a  leasehold 
estate;  but  the  grant  would  not,  for  that  rea- 
son, fall  for  the  want  of  a  grantee,  as  the  ti- 
tle, where  the  grant  is  made  to  an  unincorpo- 
rated association,  vests  in  ita  members.  Smith 
V.  Bank,  43  Tex.  Civ.  App.  49S,  9S  S.  W.  1116. 
But,  under  the  terms  of  tin  verbal  lease 
herein,  the  unincorporated  association,  or  its 
members,  held  the  lease  in  trust  for  the  cor- 
poration which  was  ther«ifter  to  be  formed, 
and  which  was  formed.  It  has  discharged 
that  trust  by  delivering  possession  of  the 
leased  premises  to  the  Incorporated  associa- 
tion, and  neither  It  nor  any  of  Its  members 
are  objecting  to  the  title  of  appellee. 

[4]  It  is  true,  aa  &  general  rule,  that  the 
improvements  relied  upon  must  have  been 
made  during  the  lifetime  of  the  grantor.  Ry- 
an V.  Wilson,  66  Tex.  36;  Baldwin  v.  BUey, 
49  Tex.  Civ.  App.  557,  108  S.  W.  1192;  Alt- 
gelt  V.  Escalera,  61  Tex.  Civ.  App.  10^  110 
S.  W.  991;  Hammond  v.  Hammond,  49  Tex. 
Civ.  App.  482,  108  8.  W.  1025;  Newcomb  v. 
Cox,  27  Tex.  Olv.  App.  683,  66  8.  W.  340. 
Giving  this  rule  Its  full  force,  the  Improve- 
ments  made  during  the  lifetime  of  Judge 
Glasscock  were  sufficient  The  dam  for 
which  appellee  paid  as  Its  part  $900  and  the 
tabernacle  which  cost  $1,410.18,  and  the  work 
on  the  spring  which  cost  $180  were  begun, 
and  a  great  part  of  the  work  on  them  was 
done,  before  Judge  Glasscock  died.  In  this 
case  the  app^ee,  with  the  knowledge  and 
consent  of  Judge  Glasscock,  had  become  le- 
gally liable  for  $900  for  work  on  the  dam, 
and  for  the  cost  of  constructing  the  taber- 
nacle during  his  lifetime,  and  we  think  this 
Is  sufficient  to  meet  the  demand  for  improve- 
ments, even  though  no  part  of  said  improve- 
ments had  been  made  during  the  lifetime  of 
the  grantor.  The  rule  announced  In  the  cas- 
es above  cited  Is  correct  as  applied  to  the 
facts  of  those  cases;  but  every  case  where 
the  statute  of  frauds  is  invoked  must  stand 
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upon  Its  own  egul^es.  Wells  r.  Davis,  77 
Tex.  638,  14  S.  W.  237;  Altgett  t.  Bsealera, 
supra;  Morris  t.  Gaines,  82  Tex.  258,  17  S. 
W.  638;  Bone  t.  Cowan,  87  Tex.  ClT.  App. 
519,  84  S.  W.  386. 

[S-7]  However,  if  no  wArk  bad  been  done, 
and   no  legal  llablllt7  tberefor  incarred. 
daring  tbe  lifetime  of  Jadge  Glasscock,  we 
think  the  Judgment  ahonld  nerertbeless  be 
affirmed.  In  sncb  case  Mrs.  Glasscock  would 
bare  taken  tbe  title  beld  by  ber  deceased 
husband,  and  mlg^t  have  repudiated  the 
lease  oootract,  as  be  mU&A  have  done,  prior 
to  improvements  btUng  placed  on  the  land, 
or  legal  llaUUty  tberefor  Incurred;  but  she 
might  also  have  tatlfled  said  contract  and 
ther^y  make  It  bindlog  upon  ber.  This  she 
did  by  permitting  tiie  work  to  be  finished  as 
ipedfied  in  the  contract,  which  added  per- 
manent and  valukble  Improvements  to  her 
land,  and  by  accents  the  annual  r^nt  for 
two  years.  8be  Is  not  denylzv  tbe  validity  of 
tbo  ccmtract;  bi^t.  If  she  was  d<dng  so»  she 
would  be  ertopped  by  her  conduct  Appe- 
lant pnrchased  the  tract  of  land  which  In- 
cludes the  leased  premises  with  foil  knowl- 
edge of  all  of  the  facts,  and  with  the  express 
understanding  that  he  did  bo  subject  to  the 
lease*  and  he  Is  in  no  better  position  to  de- 
ay  the  validity  of  the  lease  than  Mrs.  Glass- 
cock would  have  been  bad  she  not  sold  tbe 
land. 

A  contract  la  not  unlawful  1^  reason  of  Its 
not  being  in  compliance  with  the  statute  of 
frauds.  *Trhe  statute  presiwpoaes  Its  lei^U- 
ty,  the  oiforcement  which  la  only  sus- 
paided  by  the  statute  until  its  prorlstmiB  are 
satlsfled.**  Brlnghnrst  t.  Texas  Oo.,  89  Tex. 
Civ.  App.  600,  87  a  W.  8D6L  The  statute  of 
frauds  moat  be  pleaded  when  relied  upon  to 
d^eat  a  contract  Patton  v.  Rudcer,  20  Tex. 
411;  Texas  Brewing  Go.  v.  Waltera,  48  8. 
W.  548;  Oanier  v.  Stubblefleld.  S  Tex.  661. 
It  cannot  be  efEMtnally  Interposed  by  a  party 
who  Is  eetappeA  tram  availing  himself  c/t  Its 
benefits.  Tbe  maintenance  of  a  parol  con- 
tnu:t  required  by  the  statute  of  frauds  to  be 
in  writing  rests  upon  the  broad  grounds  of 
equitable  estoppd.  Silngburst  v.  Texas  Co., 
supra,  89  Tex.  C^v.  Ai^  600,  87  S.  W.  SS&; 
Lecbeqger  v.  Bank,  06  S.  W.  640.  Hie  eq- 
uities in  this  case  are  sufficient  to  estop  ap- 
pellant from  asserting  tibe  invalidity  of  the 
contract 

[I]  Ai^)611ant  insists  that  tbe  Judgment 
Bbould  be  reversed  fbr  the  reason  that  there 
was  no  tran^ier  from  the  Old  SetUers'  Aaso- 
elation,  unincorporated,  nor  from  Garothers 
or  Makemson,  as  trustees  for  said  assoda- 
tton,  to  the  Old  Settlers'  Association,  incorpo- 
rated. There  was  deUvery  of  possession,  and 
this  Is  all  that  was  necessary.  This  Is  not 
a  salt  of  trespass  to  try  title,  In  which  ap- 
penee  could  be  defeated  by  showing  a  supe- 
rior outstanding  title  in  a  third  party,  but  a 
anlt  fbr  ttie  enforcement  of  a  contract  origi- 
nally made  for  the  benefit  of  appellee,  which 
Is  restated  on  the  ground  that  tt  was  not 


In  compliance  with  the  statute  of  frauds. 
Neither  the  Old  Settlers'  Association,  unin- 
corporated, nor  any  of  its  members,  nor  Ga- 
rothers or  Makemson,  are  denying  the  title 
of  appellee,  and  appellant  does  not  connect 
himself  with  any  title  or  equities  that  any 
of  said  parties  might  have  by  reason  of  their 
failure  to  make  a  written  transfer  to  appel- 
lee. It  Is  true  that  the  incorporation  of  a 
voluntary  association  does  not  of  itsdf  con- 
stitute the  incorporation  the  owner  of-  the 
property  owned  by  the  unincorporated  asso- 
ciation (MtdiOary  v.  Dawson,  87  Tex.  687,  29 
S.  W.  1044;  Garothers  v.  Alexander,  74  Tex. 
810,  12  a.  W.  4);  but  when  the  property  is 
paid  tor  with  money  derived  te>m  the  sale 
of  stock  in  the  corporation  to  be  formed,  and 
Is  held  In  tmst  for  snch  ontramlated  ior 
corporation,  as  in  the  Instant  case,  delivery 
of  possession  to  sndi  incorporation  when 
formed  vests  it  with  ftt  Isast  the  equitable 
title  to  the  proper^. 

[I,  II]  Appellant  insists  that  12ie  evidence 
shows  that  the  inqirovements  wen  not  made 
under  a  vertnl  lease,  but  upon  tbe  faith  of 
Judge  Olaaacodc's  promise  to  make  a  written 
lease.  It  Is  true  tiiat  Judge  Glassoodc  prom- 
ised to  execute  a  written  lease,  and  that  OoL 
Makemson  reduced  the  same  to  writing  and 
delivered  it  to  Judge  Glasscock,  who  prom- 
ised to  sign  same,  and  doubtiese  Intend 
but  neglected  to  do  so.  But  tbis  does  not 
contradict  the  testimony  that  he  (lad  made  a 
verbal  lease  and  delivered  poBsooolon*there- 
under.  "Where  the  parties  meet  and  discuss 
tbe  proposed  transaction,  and  It  Is  consum- 
mated while  they  are  togelher,  thei^  in  tbe 
nature  of  things,  an  oral  agreement  precedes' 
the  writing;  the  latter  being  tbe  best  evi- 
dence of  the  fbrmer."  Brlnt^urst  v.  Texas 
Co..  89  Tex.  Olv.  App.  600,  87  S.  W.  806.  We 
are  accnstcnned  to  qieak  4^  **written  con- 
tracts";  but,  accurately  speaking,  there  is 
no  such  thing  as  a  written  contract  A  con- 
tract is  an  ^creement,  a  meeting  of  the  minds 
of  the  parties,  and,  when  the  terms  of  Qie 
agreement  are  reduced  to  wilting  and  signed 
by  the  parties,  the  writing  Is  shnj^  the  evi- 
dence by  whliih  the  contract  can  be  provea. 
In  the  absence  of  fraud,  accident,  or  mistake, 
it  Is  made  by  law  the  beet  evidence.  Bnt 
when  parties  have  made  a  contract,  tbe 
agreement  to  thereafter  reduce  the  same  to 
writiiv  does  not  abrogate  the  oral  contract 
made.  Where  there  was  a  parol  gift  of 
land,  and  a  promise  to  make  a  deed  to  the 
same.  It  was  held.  In  Wells  v.  DavlB^  77  Tex. 
687,  14  S.  W.  237,  that  Improvemento  placed 
upon  the  land  in  ndlance  on  such  promise 
was  sufficient  to  take  the  case  out  of  the  stat* 
uto  of  frauds. 

[11]  Error  is  assigned  upmi  permitting  sev- 
eral witnesses  to  testify  to  the  statements  of 
Judge  Glasscock  as  to  leasing  the  property, 
and  delivering  possesEdon  tbsxwL  Some  of 
these  declarations  were  res  gests  of  the  de- 
Uvery of  possession,  and  were  admissible  for 
that  reason. 
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[12]  Tbey  were  not  hearsay.  They  wonld 
have  been  admisdble  asafaut  Glasscock  as 
admissions  and  declarations  against  his  in- 
terest, and  were  admissible  against  appellant, 
who  claimed  under  him  with  fall  notice  that 
appellee  was  In  posseaaion,  claiming  onder  a 
lease  from  Olasaooc^  Hanoo<ft  t.  Tram  Oa, 
60  Tex.  238. 

[13]  They  were  not  objectionable  as  the 
ledanttion  of  a  deceased  party-  This  was 
not  a  suit  by  or  against  the  heirs,  execators, 
or  admintetratora  of  Glasscock,  and  ndther 
of  the  wltnesaes  were  parties  to  this  snlt 
Wootters  t.  Hale,  83  Tex.  564,  19  S.  W.  134; 
McBrlde  T.  Moore,  87  8.  W.  451. 

[14,  II]  There  Is  no  merit  In  the  contmUon 
tiiat  the  written  contract  was  the  best  evi- 
dence of  the  terms  of  the  leasa  It  was  not 
signed.  It  was  permissible  for  Ool.  Makem- 
son,  who  drew  llie  same,  to  use  it  as  a  memo- 
random  to  refresh  his  memocy.  It  waa  aft- 
erwards Introduced  appellant,  and  there 
was  no  material  Tarlance  between  it  and 
CoL  Makemsm's  testimony. 

[II]  Appellant  Inatats  that  the  erldeooe  as 
to  the  dam  shoold  not  have  been  admitted 
for  the  reason  that  It  was  not  built  on  Uie 
leased  premlsesL  It  is  tme  tbat  It  Is  not 
within  the  boondarles  of  the  land  snrveyed 
by  Glasscock  and  described  in  the  lease 
drawn  np  by  OoL  Makemson  which  Judge 
Glasscock  promised  to  sign;  bat  It  was  a 
part  of  the  verbal  agreonoit  to  lease  that 
the  association  shoold  pay  a  part  of  the  cost 
of  constructing  said  dam ;  the  conn^  of  Wil- 
liamson paying  the  remainder,  and  using 
^  the  dam  for  a  public  road  cros^ng.  It  was 
'bo  stipulated  in  said  writtra  but  unalgDed 
lease.  JoAga  Glasscock  pointed  oat  tAe  place 
where  the  dam  should  be  built  nioni^i  the 
dam  was  not  on  Oi»  land  leased,  it  created 
a  lake  on  said  property,  which  the  lessor  was 
to  be  permitted  to  use  tot  irrigation  poqiOB- 
es,  and  said  lake  was  a  Talnabte  and  petma- 
nmt  Improvement  on  said  iffopertgr*  Such 
beli^c  the  tact,  it  is  immatexial  that  the  dam 
itself  was  not  on  the  leased  premises. 

Binding  DO  error  of  record,  the  jodgment 
of  the  trial  court  Is  affirmed. 

Affirmed. 

KEY,  a  J.,  not  slttlns. 


SAGBBTON  HARDWAHE  ft  FUBNITITRB 
CO.  «t  al.      GAMER  CO.  et  sLt 
(No.  7859.) 

(Court  of  Civil  AppenlB  of  Texas.    Ft.  Worth. 
Feb.  21,  1914.    On  Rehearing, 
April  26,  1914.) 

1.  Banks  anp  BANKino  (|  171*)— OoxxEcnoif 
OF  Ghecks—Aobnot  or  Collbctino  Bank 
— Independent  Contra ctob. 

Plaintiff  company,  which  made  dally  de- 

Eosits  with  defendant  bank  in  the  eonrse  of 
Dslnesa,  deiKWdted  a  check  witii  It,  without 
inquiry  or  mstrncttons  as  to  Uie  manner  of 
collection,  taking  credit  on  its  passbook,  and 


the  bank  made  a  debit  chane  on  one  of  Its  gen- 
eral forms  against  plaintiff  for  a  certain  sum 
for  collecticm  charges  on  the  clie<^.  ifeJd,  that 
tiie  bank  became  an  Independent  contractor  for 
collecting  the  check,  so  that  Uie  banks  selected 
by  it  for  collecting  the  check  was  its  agent  for 
whose  defalcatlima  or  failure  to  remit  It  was  lia- 
ble to  pUlntiff. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
BaokinA  Cent  Dig.  IS  697-617;  Dec  Dig.  i 
171.*] 

2.  Banks  and  Bankzno  (8  ISO*)— Ovudkaft 

— Aqbeeuent. 

Ad  agreement  by  a  bank  to  permit  a  de- 
positor to  make  an  overdraft  on  the  bank  was 
equlvaleat  to  a  loan  to  the  depositor,  so  as  to 
place  the  depodtor  in  the  position  of  baviDg 
a  checking  credit  with  the  bank. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent.  Dig.  {|  456-464%;  Dee.  Dig.  i 
160.*] 

On  Rehearing. 
S.  Banks  akd  Banking  (|  171*}— Goxxmtxox 

— lilABILITT  or  COXXKCTING  BAHK. 

The  D.  bank  wbich  received  a  check  from 
another  bank  for  collection,  stipnlated  in  ac- 
cepting the  check  that  all  items  not  payable 
in  the  city,  teeelTed  for  collection,  were  taken 
on  condition  that  it  should  not  be  liable  for 
the  acts  or  omissions  of  any  other  banks  or 
odlector  to  whom  the  cheeks  were  transmitted, 
and,  should  the  collecting  party  convert  the 
proceeds,  the  amount  for  wliich  credit  had 
been  given  would  be  charged  back.  When  it  was 
advised  by  the  bank  actually  making  ccdlection 
that  the  collectios  bank  had  credited  its  accoont 
instead  of  remittmg  the  money,  the  D.  bank  ad- 
vised the  bank  from  which  It  received  the  check 
of  that  fact,  and  also  advised  it  that  the  item 
had  been  charged  back  to  its  account,  credit  hav- 
ing been  given  when  the  check  wag  iirst  received, 
and  the  original  forwarding  bank  credited  the 
D.  bank  with  the  item.  A'ela,  that  upon  render- 
ing judgment  against  the  original  forwarding 
bank  tor  failure  of  the  collecting  bank  to  re- 
mit, it  was  error  to  enter  Judgment  orer  against 
the  D.  bank. 

[Sd.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  597-617;  Dec.  Dig.  §  171."] 

Appeal  from  District  Coort,  Tarrant  Coon- 
ty ;  R.  H.  Buck,  Judge. 

Action  by  the  Gamer  Company  against  Sag- 
erton  Hardware  &  Furniture  Company,  the 
Waggoner  Bank  &  Trust  Company,  and  oth- 
ers. In  which  the  Waggoner  Bank  ft  Trust 
Company  filed  a  cross-action  against  the  City 
National  Bank  of  Dallas.  From  a  Judgment 
tor  plaintiif  against  the  Hardware  Company, 
and  for  the  City  National  Bank  on  the  cross- 
action,  plaintiff  and  defendant  hardware  com- 
pany appeal.  Reversed,  and  Judgm&it  ren- 
dered for  plalntUT  against  the  Waggoner 
Bank  &  Trust  Company,  and  In  t&voT  of  the 
Hardware  Company,  as  against  plaintiff,  and 
Judgment  rendered  In  favor  of  the  City  Na- 
tional Bank  at  Dallas  on  the  croBfr«ctl(m. 

Theodore  Mack,  of  Ft.  Worth,  for  appellant 
Sageiton  Hardware  ft  Fnmitnre  Co.  Capps, 
Contey,  Hanger  ft  Short  and  David  B.  Trammell, 
all  ol  Ft  Worth,  for  appeUant  Gamer  Co. 
Wray  ft  Mayer,  of  Ft  Worth,  for  appellee 
Waggoner  Bank  ft  Trust  Go.  Cockrell,  Gray  ft 
McBride,  of  Dallas,  for  iwpellee  City  Nat  Bank. 

SPEER,  J.  The  Gamer  Company,  a  cor- 
poration, sued  the  Waggoner  Bank  ft  Trust 
Company,  the  City  National  Bank  of  Dallas, 


*Por  othsr  casM  ase  suae  toplo  and  ssetloa  NUMBBR  la  Deo.' Dig.  ft  Am.  Dig.  Kay-No.  8«iw  ft  Rsp'r  ladtxa 
tWrIt  of  error  pendlnc  In  Supreme  ConrL 
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W.  P.  Candle,  and  On  Sasertoii  Hardware  & 
PiiTnitare  Company  to  recom  a  balance  of 
91i4flD  alleged  to  be  due  upon  a  cotaln  che<^ 
drawn  by  tbe  Sagetton  Hardware  ft  Fonil- 
tnre  Company  In  Ita  favor.  Tlie  mtt  was  dla- 
mlaaed  aa  to  tbe  defendant  Oandle.  The 
plaintiff  bad  Judgmait  againat  the  defendant 
Sagerton  Hardware  ft  'Fumltnre  Company, 
bnt  failed  to  recover  against  tbe  other  de- 
Cendanta.  The  defendant  City  National  Bank 
of  Dallas  also  bad  Jn^moit  of  eonrse  on  Oe 
crossactiOD  by  the  Waggcmer  Bank  ft  Trost 
Company  against  it  Tbe  plabitlfl  and  de- 
foidant  Sagerton  Hardware  ft  Fnmitnre 
Company  both  appeaL 

We  BOapt  the  findings  oif  fact  of  Qie  trial 
court  as  foUowa: 

"I.  The  coort  finds  that  <m  the  16tb  day  of 
September,  1907,  the  defendants  a  D.  Haley. 
W.  H.  Uttlefleld,  and  Bdgar  Littlefield,  com- 
potHBg  the  firm  of  tbe  Si^vton  Hardware  ft 
Fnmitaie  Company,  purchased  ct  tiie  plaln- 
tltr  Ow  Gamer  Company,  for  W.  P.  Candle, 
certain  goods,  wares,  and  merchandlBe  con- 
sisting of  v^pM,  tank%  appliances,  and  at* 
tachmentB  for  windmills,  one  gasoline  engine, 
and  appUuiees  and  attadiments  therefor,  and 
other  arttdea  for  the  installing  of  a  water- 
woite  plant  at  Sagerton,  Tex.,  by  tbe  said 
W.  P.  Candle,  aggregating  92,600,  upon  a 
written  contract  or  order  for  the  same,  and 
which  goods  were  dtipped  out  on  the  8th  day 
of  October,  1907,  and  rec^red  at  Sagerton  on 
October  22, 1907,  at  wbldt  time  the  Sagerton 
Hardmue  ft  Furniture  Company  wrote  plain- 
tiff  a  letter  which  was  aa  follows: 

** 'Sagerton,  Texas,  Oct.  28,  1907. 

**  Hn  Gamer  Company.  Fort  Wortti,  Tex- 
as—Goatlemen:  We  herewith  hand  you 
statonent  and  dieck  to  cover  invoice  of  Oct 
8  ontflt  tor  Mr.  Oandla 

Invoice   $2,500  78 

By  cash  Candle  with  oider  $  500  00 

**  commission   870  00 

•*  frefffbt  paid   184  80 

|1,064  90 

Check  to  baJance  $1,436  88 

"'We  are  retoming  the  freight  bill  and 
credit  meowrandnm  and  assuring  you  that 
we  wUl  try  to  land  another  soon,  we  are, 
Tety  reepectCnlly,  Sagerton'  Hdw.  ft  Fum. 
Co. 

"  *P.  S.  Send  receipt  as  the  balance  due  on 
Candle  outfit  as  we  don't  want  him  to  get 
next   Tours,  S.  H.  ft  F.  Co.' 

"That  as  stated  In  said  letter  the  check 
of  the  SagertoQ  Hardware  ft  Fnrnitnre  Oom- 
pany  for  $1,436.88  was  Indosed  therein  being 
for  tbe  balance  dne  for  said  goods  as  shown 
In  Oke  itonlaed  statonent  set  fi»th  In  tbe 
foregoing  letter;  the  Sagerton  Hardware  ft 
Furniture  Oonomny  dbaqEtog  a  onomlasloa 
of  9870  tor  the  sale  of  said  goods. 

"XL  Tb»  ooort  finds  that  tbe  order  for  the 
goods  in  onestion  was  signed  by  W.  P.  Cau- 
dle^ and  amtalned  the  following  oEceipt: 
*In  condderatlon  (tf  which  I  or  we  her^ 


agree  to  pay  yon  for  the  same  at  your  office 
in  Fort  WorOi,  Tarrant  County,  Texas,  as 
well  as  for  all  goods  theretofore  or  hereafter 
bought  or  ordered  from  you,  together  with 
ten  per  cent  interest  £r«n  maturity  of  biUa 
and  toi  per  cent  attom^s  fees  if  placed  in 
tbe  bands  of  attonuTS  or  Judicial  proceedings 
be  used  for  coUecti«L' 

"HI.  The  court  finds  that  <m  Sq>tember 
28, 1907,  the  Sagerton  Hardware  ft  Furniture 
Company  wrote  the  Gamer  Company  as  fol- 
lows: 

"'Sagerton,  Texas.  S«pt  28,  1907. 

"  '^nw  Gamer  Company,  Fort  Worth,  Tex- 
as—-Goitlemen:  Please  ship  out  the  ontflt  we 
bought  for  Mr.  Caudle  for  waterworks  here, 
at  once  and  send  the  bill  of  ladins  to  First 
Bank  of  Sagerton,  Sagerton,  Texas,  to  collect 
for  us.  Thanking  you  In  advance  for  the  fa- 
vor and  for  aU  past  tevors,  we  are.  Very  re- 
spectfully, Sagerton  Hdw.  ft  Fum.  Co.* 

"IV.  The  court  finds  that  for  several 
months  prior  to  the  transaction  in  question 
tbe  Qtaatx  Company  had  beea  doing  its  bank- 
ing business  with  the  Waggoner  Bank  & 
Trust  Company  of  Ft  Worth,  Tex.,  was  a 
reputable  bank,  and  that  the  Waggoner  Bank 
ft  Trust  Company  had  as  Ita  correspondent 
through  whom  it  made  collections  the  City 
National  Bank  of  Dallas,  Te^,  also  a  rqmta- 
ble  banking  Institution. 

"V.  The  court  finds  that  there  was  no  other 
er  bank  at  Sagerton,  Tex.,  save  and  except 
tbe  First  Bank  of  Sagertcm.  Tax^  a  private 
bank. 

"VI.  The  court  finds  that  the  Gamer  Com- 
pany deposited  the  check  of  the  Sagerton 
Hardware  ft  Furniture  Company  for  91|435.- 
88  with  the  Waggoner  Bank  &  Trust  Com- 
pany, which  che<^  was  made  payable  to  the 
Gamer  Company  drawn  on  the  First  Bank  of 
Sagerton,  Tex.,  dated  October  23.  1907,  and 
signed  by  the  Sagerton  Hardware  &  Furni- 
ture Company,  which  deposit  was  made  on 
October  25,  1907,  the  plaintiff  indorsing  the 
check.  'Pay  to  the  order  of  the  Waggoner 
Bank  ft  Trust  Company  of  Fort  Worth,  Tex- 
as,' tbe  date  of  deposit  being  the  date  of  re- 
ceipt of  said  check.  Signed:  'The  Gamer 
Company.* 

"VIL  Tbe  coort  finds  that  the  Gamer  Com- 
pany was  making  daily  deposits  with  tbe 
Waggoner  Bank  &  Trust  Company  and  took 
credit  for  this  check  in  its  passbook,  and  that 
on  the  said  October  25,  1907,  the  Waggoner 
Bank  &  Truat  Company  made  a  debit  charge 
on  one  of  its  general  forms  for  that  purpose 
against  the  Gamer  Company  for  $3.60,  which 
was  to  be  the  collection  charges  on  tbe  Sager- 
ton Hardware  &  Furniture  Company  check, 
and  that  on  November  4, 1907,  the  Waggoner 
Bank  ft  Trust  Company  made  a  debit  charge 
against  the  Gamer  Oonqwny  of  91,460.88,  the 
same  being  made  up  as  ahown  by  credit  dtp^ 
<^  ttie  check  ot  the  Sagerton  Hardware  ft 
Furniture  Gonqwhy  for  ^,435.88  and  another 
duck  for  925.00  drawn  on  the  same  bank;  the 
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officers  of  the  Waggoner  Bank  &  Trust  Com- 
pany falling  the  plalntlfl  at  the  time  It  made 
tbia  charge  ticket  tbat  the  payment  of  the 
cbeck .  bad  been  refused  bat  tbat  tbe  <Aeck 
had  not  been  returned  to  the  Waggoner  Bank 
&  Trust  Company  yet 

"VIII.  Tbe  court  further  finds  tbat  at  tbe 
time  said  check  for  $1,435.88  was  deposited 
tbe  Gamer  Company  made  no  Inquiry  as  to 
how  the  Waggoner  Bank  &  Trust  Comi>any 
was  going  to  collect  the  check,  and  gave  no 
Instmctlons,  the  plaintiff  simply  Indorsing 
tbe  check  and  depositing  in  the  usual  course 
of  business  and  receiving  the  credit  on  the 
books  of  the  bank  In  the  usual  way,  and  that 
the  Oamer  Company  bad  no  knowledge  of 
what  way  or  agency  was  employed  by  the 
Waggoner  Bank  &  Trust  Company  In  mak- 
ing collections  of  checks  deposited  with  them 
upon  other  banks. 

"IX.  The  court  finds  l^at  when  Mr.  Ocimer, 
president  of  the  Gamer  Company,  received 
notice  tbat  the  $1,435.88  check  bad  been 
charged  back  against  the  account  of  tbe  com- 
pany be  went  to  tbe  Waggoner  Bank  &  Trust 
Company,  and  was  advised  that  the  check 
had  been  sent  for  collection,  but  that  the 
bank  had  notice  tbat  they  could  not  pay  right 
then,  but  that  tbe  bank  would  pay  it,  bnt 
that  they  did  not  know  juBt  when,  referring 
to  the  Sagerton  Bank,  and  tbat  Mr.  Gamer 
then  insisted  on  getting  back  tbe  check  so 
that  be  could. send  some  one  to  see  about  the 
matter;  that  said  check  was  never  at  any 
time  returned  to  the  Gamer  Company. 

"X.  Tbe  court  further  finds:  That  the 
Waggoner  Bank  &  Trust  Company  forwarded 
the  check  to  the  City  National  Bank  of  Dal- 
las, Tex.,  indorsing  thereon:  'Pay  to  the 
order  of  any  bank  or  banker  (all  prior  In- 
dorsements guaranteed).  Waggoner  Bank  & 
Trust  Company' — such  check  being  received 
by  the  City  National  Bank  of  Dallas,  Tex., 
October  26,  1907,  and  that  the  said  City  Na- 
tional Bank  of  Dallas,  Tex.,  Indorsed  the 
check,  'Pay  to  tbe  order  of  any  bank  or 
banker,  previous  Indorsements  guaranteed. , 
City  National  Bank  of  Dallas,  Tex.,  Lynn  P. 
Talley,  Cashier,'  and  then  Immediately  for- ' 
warded  the  check  direct  to  the  First  Bank  of 
Sagerton.  Tbat  about  November  1,  1907, 
not  having  received  tbe  money  back  on  said 
check,  Bl  S.  Gillespie,  then  manager  of  tbe 
transit  department  of  the  City  National 
Bank,  telephoned  tbe  First  Bank  of  Sagerton, 
and,  not  being  able  to  talk  direct,  had  to  talk 
through  Stamford,  talking  through  the  op- 
erator and  a)E(king  about  tbe  letter  containing 
aaid  dieck,  and  which  letter  had  several  other 
Items  thereon,  and  was  advised  that  tbe 
bank  could  not  remit,  and  advising  tbat  the 
check  in  question  bad  already  been  delivered 
to  tbe  depositor  or  canceled. 

"XI.  The  court  further  finds  that  the  City 
National  Bank  then  notified  the  Waggoner 
Bank  &  Tmst  Company  as  follows;  'On  the 
26th  we  credited  your  account  $1,435.88,  same 
bding  an  Item  oo  Sagerton,  Tex.  Sagerton 


advises  ns  tbat  tbe  item  haa  been  paid,  but 
that  they  cannot  remit  to  cover  same  naw, 
but  will  do  80  within  the  course  of  a  few 
days.  We  are,  therefore,  charging  your  ac- 
count with  this  amount  and  will  be  pleased 
to  credit  same  to  you  npon  receipt  of  remit- 
tance from  S^erton  to  cover.' 

"XII.  The  court  finds  tbat  the  City  Nation- 
al Bank  of  Dallas,  Tex.,  and  the  Waggoner 
Bank  &  Trust  Company  made  no  otber  effort 
to  get  back  the  check  for  $1,435.88  which  bad 
been  forwarded  for  collection,  and  tbat  on 
the  29tb  day  of  October,  1907,  the  First  Bank 
of  Sagerton  stamped  the  said  check.  Paid, 
charging  tbe  check  to  tbe  account  of  the 
Sagerton  Hardware  &  Furniture  Company, 
and  delivered  the  canceled  check  to  the  said 
Sagerton  Hardware  ft  Fnmltnre  Company, 
and  also  credited  the  account  of  the  Qty  Na- 
tional Bank' of  Dallas,  Tex.,  with  this  item. 

"XIII.  The  court  further  finds  that  tbe  <dty 
National  Bank  of  Dallas,  Tex.,  bad  not  an- . 
thorized  the  First  Bank  of  Sagerton  to  credit 
Its  account  with  the  amount  of  said  check, 
but  took  no  other  steps  to  collect  tbe  amount 
of  said  check,  or  to  recover  the  same  after 
having  been  advised  that  the  che<^  had  been 
so  credited  to  its  account  and  the  instmrnent 
creeled  and  delivered  to  the  Sagerton  Hard- 
ware &  Furniture  Company. 

"XIV.  The  court  finds  tbat  tbe  Sagerton 
Hardware  ft  Furniture  Company  was  engaged 
in  tbe  Hardware  ft  Furniture  business  at 
Sagerton,  Tex.;  and  that  the  members  of 
said  partnership  were  tbe  aaid  C.  D.  Haley. 
W.  H.  Littlefleld.  and  E.  B.  Uttiefield ;  and 
tbat  in  July,  1907,  tbe  said  Sagerton  Hard- 
ware ft  Fumltore  Company  bought  two  car 
loads  of  furniture ;  and  that  in  order  to  get 
a  discount  upon  said  goods  the  said  Sagerton 
Hardwere  ft  Furniture  Company  requested 
R.  E.  Caudle,  the  cashier  of  tbe  Elrst  Bank 
of  Sagerton,  for  a  loan  in  order  to  meet  the 
bills  maturing  for  said  furniture  October  1st; 
and  that  tbe  said  cashier  replied  that  be  was 
not  in  position  at  that  time  to  grant  that 
much  money,  but  for  them  to  go  ahead  and 
Issue  the  checks  for  tbe  furniture,  and  would 
permit  them  to  overdraw  for  this  purpose: 
and  that  they  would  thereaftw  see  about  ar- 
ranging for  a  loan;  and  that  tbe  Sagerton 
Hardware  ft  Furniture  Company  did  draw 
checks  for  various  amounts  against  their  ac- 
count between  the  Ist  day  of  October  and  the 
23d  day  of  October,  which  checks  accumu- 
lated ■  in  the  First  Bank  of  Sagerton,  Tex. ; 
and  that  on  the  30th  day  of  October.  1907, 
the  First  Bank  of  Sagerton  charged  to  the 
Sagerton  Hardware  ft  Furniture  Company 
these  checks,  among  them  the  $1,435.88  check 
sent  to  the  Gamer  Company,  aggregating  In 
all  $4,086.Ki,  and  which  caused  an  overdraft 
of  said  account  in  the  sum  of  $1,514.06 ;  and 
that  on  November  4, 1907.  the  Sagerton  Hard- 
ware ft  FuTDltDre  Company  executed  tbeir 
negotiable  ^mlssory  note  to  tbe  First  Bank 
of  Sagerton  for  $1,600  due  on  demand  for 
wldcb  they  wa«  credited  i^on  tiidr  aceonnt 
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That  tbe  checks  which  caused  the  oTerdmft 
were  tbe  checks  issued  by  tbe  Sagerton  Haid- 
ware  ft  Furniture  Compauy  in  payment  of 
tlie  biila  tot  fnmitDie.  and  for  which  they 
bad  adced  to  be  pensltted  to  overdraw  tb^ 
account. 

"XV.  The  court  further  finds  that  when 
the  goods  wblcb  Iiad  been  shipped  by  plaintiff 
were  delivered  to  W.  P.  Caudle  on  tbe  22d 
day  of  October,  1807.  the  said  W.  P.  Caudle 
gave  to  the  Sagerton  Hardware  ft  Furniture 
Company  bis  check  for  $1,806  in  payment  of 
the  balance  due  upon  said  goods,  and  this 
check  was  on  said  date  deposited  by  tbe 
Sagerton  Hardware  ft  Furniture  Company 
with  the  First  Bank  of  Sagerton,  and  credit- 
ed to  the  account  of  the  Sagerton  Hardware 
&  Furniture  Company ;  that  at  the  time  said 
d^K>8lt  was  made  tbe  Sagerton  Hardware  ft 
Furniture  Company  had  the  outstanding 
checks  for  furniture  ^ren  prior  to  that  date, 
and  knew  that  it  did  not  have  enough  money 
In  the  bank  to  pay  the  same,  and  that  when 
the  check  for  $1,435.88  was  forwarded  to  the 
Gamer  Company  that  the  money  was  not  In 
the  bank  to  pay  tills  check  and  the  other 
checks  which  bad  been  previously  drawn 
against  their  account;  that  tbe  checks  for 
the  furniture  wblcb  bad  been  issued  prior  to 
October  23,  1907,  upon  reaching  the  First 
Bank  of  Sagerton  had  been  placed  by  the 
cashier  in  a  drawer  until  be  marked  tbe 
same,  Paid,  and  charged  them  to  the  account 
of  the  Sagerton  Hardware  ft  f^imlture  Com- 
pany on  October  29,  1907. 

"XVI.  That  after  tbe  Sagerton  Hardware 
ft  Furniture  Company  executed  the  note  for 
$1,500,  tbe  said  note  was  sold  before  maturi* 
ty  by  the  First  Bank  of  Sagerttm  to  tbe  First 
National  Bank  of  Bmma,  Tex.,  and  was  re- 
newed about  the  lat  day  of  January,  1908, 
and  thereafter  paid  by  the  Sagerton  Hard- 
ware ft  Furniture  Company. 

"XVII.  The  court  finds  that  the  First 
Bank  of  Sagerton  was  doing  business  through 
the  Farmers'  ft  Merchants'  National  Bank  of 
Abilene.  Tex.,  and  that  about  October  IS, 
1907,  its  account  with  the  said  bank  at 
Abilene  was  overdrawn  somewhere  in  the 
neighborhood  of  $38,000  or  $40,000,  and  that 
the  First  Bank  of  Sagerton  had  most  of  this 
money  out  In  cotton,  and  as  tbe  cotton  came 
in  and  as  other  money  came  in,  the  First 
Bank  of  Sagerton  was  using  all  of  these 
funds  to  reduce  its  overdraft  upon  tbe  Farm- 
ers' ft  Merchants'  National  Bank  of  Abilene; 
Oat  c3ie(te  had  been  accomnl&ting  in  the 
First  Bank  of  Sagerton  from  various  banks 
wUtih  had  sent  tbe  same  In  for  collection, 
and  la  order  to  <3ear  the  Fint  Bank  of 
Sagerton  of  said  checks,  and  wblcSi  checks 
possibly  aggregated  $26,000  or  $30,000  tbe 
Slid  Bint  Bank  of  Sagerton  credited  the 
banks  wblcb  had  sent  in  said  checks  for  ool- 
lectloo,  including  those  of  the  Sagerton  Herd- 
ware  &  Fnmltare  Gnnpany  ^rm  oat  for 
fBrnUnre  and  the  check  ct  the  Gamer  Com- 
pany In  qnestion,'  this  action  being  taken 
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about  the  2&th  day  of  October.  1907;  that 
during  this  time  the  First  Bank  of  Sagerton 
was  paying  checks  which  were  presented  over 
the  counter  for  collection ;  that  if  the  check 
of  $1,435.88  of  the  Gamer  Company  bad  been 
presented  at  tbe  window  of  tbe  bank  up  un- 
til about  tbe  lOtb  of  November,  1907.  the 
First  Bank  of  Sagerton  would  have  bad  the 
cash  on  band,  and  did  have  the  cash  on  hand, 
to  have  paid  tbe  same  over  the  counter. 

"XVm.  The  court  further  finds  that  be- 
tween tbe  20tb  and  25th  of  October  the  First 
National  Bank  of  Ft  Worth,  Tex.,  sent  a 
bunch  of  checks,  aggregating  between  $2,000 
and  $3,000  to  the  First  National  Bank  of 
Rule.  Tex.,  for  collection,  and  that  Morris 
Manning,  the  cashier  of  the  First  National 
Bank  of  Rule,  Tex,  presented  said  checks  in 
person  at  the  window  of  tbe  First  Bank  of 
Sagerton,  and  received  the  cash  on  the  same. 

"XIX-  The  court  further  finds :  That  on 
November  16,  1907,  the  Gamer  Company 
wrote  to  tbe  S^erton  Hardware  ft  Fnmltura 
Company,  advising  them  tiiat  it  bad  not 
received  their  mone^  upon  the  chedE  In  ques- 
tion, and  that  under  date  of  November  18, 
1907,  tbe  Sagwton  Hardware  ft  Fnmltare 
Company  replied  as  follows : 

"  'Sagerton.  Texas.  Nov.  18, 1007. 

"  "Hie  Gamer  jCon^tauy,.  Fori  Worth,  Tex- 
as— Gentlemen :  In  reply  to  yonrs  of  the  16th 
Inst  will  say  that  I  have  Just  been  to  the 
bank  to  ask  about  this  mattCT.  They  had 
charged  tbe  check  to  our  acct  and  returned 
same  to  us  canceled  and  paid,  and  the  Pres. 
told  me  that  they  bad  made  settlement  with 
tbe  Sweetwater  exchange  from  Sweetwater, 
and  told  me  too.  that  he  was  going  to  Sweet- 
water to-day  to  see  that  It  was  done.  I  hope 
that  you  will  have  your  money  by  the  time 
this  reaches  you.  Very  respectfully  yours, 
Sagerton  Hardware  ft  Fum.  Co.,  per  W.  H. 
Uttlefield.'  That  after  the  receipt  of  the 
letter  in  question  the  Sagerton  Hardware  ft 
Fnrnltnre  Company  made  no  effort  to  secure 
from  the  First  Bank  of  Sagerton  tbe  money 
called  for  by  the  check  of  $1,4S5.88»  and  that 
the  said  amount  of  $1,436.88  waa  never  paid 
to  the  Gamer  Company. 

"XX.  The  court  further  finds  that  at  the 
time  the  check  in  qu^tlon  was  forwarded  to 
tbe  First  Bank  of  Sagerton  for  collection 
the  American  Express  Company  bad  an  office 
and  an  agent  at  Sagerton,  and  that  there  was 
also  a  bank  at  Rule,  Tex.,  located  nine  miles 
from  Sagerton  on  the  Orient  Railway,  and 
that  there  were  three  banks  at  Haskell,  18 
miles  east  from  Sagerton  by  dirt  road,  and 
that  there  were  three  banks  at  Stamford, 
located  16  miles  from  Sagerton  by  railroad, 
and  also  at  Hamlin,  located  11  miles  from 
Sagerton  by  railroad:  that  during  tbe  early 
part  of  the  year  1907,  collection  bad  also 
been  made  ttom  the  Sagerton  Bank  C  H. 
Borden;  sncdi  collections  having  been  sent 
to  Mr.  Barden  by  the  ITlrtt  National  Bank  ot 
Stamford. 
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"XXI.  The  court  fortber  finds  that  the 
First  Bank  of  Sagerton  went  Into  bankmptcy 
about  the  4th  or  6th  day  of  December,  1907, 
and  that  said  bankruptcy  estate  thereafter 
paid  42^  per  cent  on  the  cLalma  of  the  cred- 
itors of  said  bank. 

"XXn.  The  court  finds  that  the  Sagerton 
Hardware  &  Furniture  Company  continued  to 
deposit  with  the  First  Bank  of  Sagerton  up 
until  the  bank  went  Into  bankruptcy,  and 
made  one  deposition  December  9,  1007,  of 
$91  after  the  receiver  appointed  by  the  bank- 
ruptcy court  had  taken  charge  of  the  bank. 

"XXIII.  The  court  finds  that  after  the 
First  Bank  of  Sagerton  had  gone  into  bank- 
ruptcy, the  City  National  Bank  of  Dallas, 
Tex.,  made  claim  in  said  bankruptcy  estate 
for  the  amount  of  said  check  of  fl,435.88, 
such  action  being  taken  with  the  consent  and 
agreement  of  all  parties,  both  plalntlfC  and 
defendants,  to  said  suit,  and  that  from  said 
bankruptcy  estate  the  amounts  were  paid  on 
aald  cUdm  by  the  tmstee  In  bankruptcy  as 
follows: 

Aognrt  3, 1908  I  43  82 

February  20,  1908   438  26 

September  1.  1900   58  40 

June  16,  1910   73  04 

January  2, 1013   4  89 

Aggregating  KtlS  41 

— and  for  which  amount  the  claim  on  ao- 
connt  of  said  check  should  be  credited,  leav- 
ing a  balance  due  of  -printdpal  and  interest 
aggregating  91,136.1a 

"XXIV.  The  court  finds  that  when  the 
Sagerton  Hardware  ft  Furniture  Company 
recdved  the  check  from  W.  P.  Candle  tn 
the  som  of  $1,805,  the  said  Si^rton  Bard- 
ware  ft  Furniture  Company  deposited  aald 
check  with  the  First  Bank  of  Sagerton  to 
their  account,  knowing  that  their  account 
with  said  bank  was  already  overdrawn  to 
the  amount  of  checks  for  furniture  thereto- 
fore given,  and  that  there  would  not  be  a 
sufficient  balance  remaining  to  said  account 
to  pay  said  check  of  $1,435.88  drawn  In  favor 
of  the  Gamer  Company. 

"XXV.  The  court  further  finds  that  after 
the  Waggoner  Bank  ft  Trust  Company  was 
advised  by  the  City  National  Bank  of  Dal- 
las, Tex.,  that  it  had  not  received  the  remit- 
tance of  $1,435.88  covering  the  check  for- 
warded to  the  First  Bank  of  Sagerton  for 
collection,  and  that  the  check  had  been  can- 
celed and  delivered  to  the  Sagerton  Hard- 
ware ft  Furniture  Company,  said  Waggoner 
Bank  ft  Trust  Company  made  no  further 
effort  to  secure  possession  of  said  check  nor 
for  the  money  called  for  by  said  check,  and 
did  not  attempt  to  return  said  check  to  the 
plaintiff,  nor  the  money  called  for  by  the 
same,  and  that  it  charged  up  the  account 
of  the  Gamer  Company  with  the  amount  of 
said  check  and  the  additional  charge  of  $3.00 
for  the  collection  of  the  same,  and  did  not  at 
any  time  or  In  any  way  pay  to  the  Gamer 
Company  the  amount  of  said  check.** 


[1]  Under  the  facta  as  found  the  Was' 
goner  Bank  ft  Trust  Company  became  an  in- 
dependent contractor  for  the  purpose  of  col- 
lecting the  check  In  question,  and  the  agents 
selected  by  it  for  the  accomplishment  of  this 
purpose  became  its  agents  for  whose  defalca- 
tions It  Is  In  law  responsible.  State  NatL. 
Bank  of  F.  W.  v.  Thomas  Mfg.  Co.,  17  Tex. 
ClT.  App.  214,  42  S.  W.  1016.  Now,  the  find- 
ings show  that  the  E^rst  Bank  of  Sagerton, 
Tex.,  which  was  called  upon  by  the  City  Na- 
tional Bank  of  Dallas,  Tex.,  the  agent  of  the 
Waggoner  Bank  ft  Trust  Company,  to  make 
the  collection  of  this  check,  did  so  in  the 
usual  and  customary  manner,  evidently  in 
the  way  contemplated  by  the  parties  the 
same  should  be  done,  but  failed  to  remit  the 
collection  to  its  correspondent,  the  City  Na- 
tional Bank  of  Dallas,  Tex.  Under  these 
drcnmstances,  the  proceeds  having  be«i  lost 
through  the  ftdlure  of  the  Sagerton  Bank, 
the  Waggoner  Bank  ft  Trust  Company  be- 
came liable  to  the  Oamer  Company,  and  the 
City  National  Bank  In  turn  became  liable  to 
it  for  the  amount  of  the  loss. 

[21  WhUe  It  is  true  that  the  Sagerton 
Hardware  ft  Furniture  Comi>any'B  account 
was  overdrawn  at  the  time  the  check.  In  con- 
troversy was  presented  for  pajrment,  the 
findings  yet  show  that  an  arrangement  hod 
been  made  by  It  with  the  Sagerton  Bonk  for 
an  overdraft  This  was  equivalent  to  a  loan, 
and  the  company,  therefore^  had  at  the  time 
a  credit  with  the  bonk  against  which  It  was 
antborlzed  to  check.  When  the  cbeCk,  there- 
fore, was  presented  and  paid  by  the  Sager- 
ton Bank,  the  collection  was  complete  and 
there  remained  nothing  to  be  done  but  to 
transmit  the  proceeds  to  tibe  City  National 
Bank  of  Dallas.  The  question  of  negligence 
then  becomes  an  immaterial  lasne  in  the  case, 
and  need  not  be  considered.  The  Waggoner 
Bank  ft  Trust  Company  is  liable  at  all  events 
because  Its  agent  had  collected  the  proceeds 
of  the  check  and  failed  to  account  for  it 
Smith  Booflng  ft  Contracting  Co.  v.  Mitchell, 
117  Ga.  772,  45  S.  E.  47,  91  Am.  St  Bep.  217. 
If  our  concluslou  that  the  facta  stated  show 
an  actual  collection  of  the  check  be  correct 
it  of  course  follows  that  Judgment  should 
also  be  rendered  in  favor  of  appellant  the 
Sagerton  Hardware  ft  Furniture  Company, 
for  it  has  already  once  paid  the  debt  The 
Judgment  of  the  district  court  is  therefore 
reversed,  and  Judgment  here  rendered  in  fa- 
vor of  appellant  the  Gamer  Company  against 
the  Waggoner  Bank  &  Trust  Company  for 
the  balance  due  on  said  check,  to  wit  $1,136.* 
10,  together  with  interest  thereon  at  the 
rate  of  6  per  cent  per  annum  from  March 
24.  1013,  together  with  all  costs,  that  the 
Waggons  Bank  ft  Trust  Company  hare  Judg- 
ment for  a  similar  amount  and  costs  over 
against  the  City  National  Bank  of  I>alla8. 
and  that  the  api>eUant  the  Oamer  Company 
take  nothing  as  against  the  appellee  Sager- 
ton Hardware  ft  Fupnitdre  Company,  and 
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that  tbe  Sagerton  Hardware  &  Pamlture 
Company  recover  all  Its  costs  against  the 
Gamer  Company. 
BeverBod  and  rendered. 

On  Behearln?. 

[3]  We  were  in  error  In  rendering  Judg- 
ment over  against  the  City  National  Bank 
of  Dallas  in  favor  of  the  Waggoner  Bank 
ft  Trust  Company  on  its  cross-plea.  Inasmuch 
as  the  terms  of  the  agreement  upon  which 
the  City  National  Bank  accepted  the  checks 
for  collection  precluded  recovery.  In  accept- 
ing the  checks  for  collection  It  was  stipulat- 
ed by  the  City  National  Bank  as  follows: 
"All  Items  not  payable  in  Dallas  received  by 
this  bank  for  credit  or  collection  are  taken 
upon  tbe  express  condition  that  this  bank 
Is  not  to  t>e  held  liable  for  the  acts  or  omis- 
sions of  any  other  banks  or  collectors  to 
whom  they  may  be  hereafter  transmitted,  or 
for  loss  In  tmnsmission,  the  liability  of  this 
bank  beln^  hereby  limited  to  Its  own  acts  and 
should  the  collecting  party  convert  the  pro- 
ceeds or  remit  the  checks  or  drafts  which 
are  thereafter  dishonored,  the  amount  for 
which  (U%dit  has  been  given  will  be  charged 
back.  We  will  use  our  discretion  as  to  send- 
ing direct  or  through  intermediary  banks  for 
collecting,  acting  as  agent  only  and  assuming 
no  responsibility  beyond  carefulness  in  se- 
lecting such  agents."  It  seems  to  be  undis- 
puted In  the  evidence  that  as  soon  as  the 
City  National  Bank  was  informed  that  tbe 
collecting  bank  had  credited  its  account  in- 
stead of  remitting  the  money,  it  advised  the 
Waggoner  Bank  &  Trust  Company  of  that 
fact,  and  also  advised  It  that  its  account 
was  being  charged  with  that  amount,  and 
the  Waggoner  Bank  ft  Trust  Company  cred- 
ited the  City  National  Bank  with  the  Item. 
Under  these  drcamstances  the  Waggoner 
Bank  &  Trust  Company  was  not  entitled  to 
Jodgment  over  against  the  City  National 
Bank  of  Dallas,  and  onr  former  Judgment 
In  this  respect  is  set  aside  and  Jadgment 
rendered  in  favor  of  the  City  National  Bank 
of  Dallas  upon  such  cross-plea. 

The  motion  for  a  rehearing  by  the  Wag- 
goner  Bank  ft  Trust  Company  Is  orerruled. 


TEXAS  BITULITHIO  GO.  et  al.  v.  ABILENE 
ST.  BY.  CO.    (No.  7888.)t 

{Court  of  Civil  Appeals  of  Teiaa.   Ft.  Worth. 
Feb.  21,  1914.    On  Behearing,  April  25, 
1914.) 

1.  Stbket  Uaxxmoaub  <S  87»)— Pavmo— Durr 

or  Stbbbt  Railwat. 

Where  tbe  charter  of  a  street  railway  com- 
IMny  required  It,  at  Its  own  cost,  to  pave  that 
pcMlion  of  the  street  it  occapied  In  the  same 
manner  as  tbe  city  might  pave  tbe  remainder, 
the  railway  company  haa  the  right  to  reason- 
able  notice  of  a  contemplated  Improvement,  and 
to  tither  pave  the  street  Itself,  or  itadf  to  con- 
tract for  the  paving. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  H  108,  105,  126;  Dee.  Dig. 
I  »7.*] 
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2.  Stbeet  Bailboads  (}  87*)-'PATino— Bx- 

oovEBT  or  Cost— Pbtition. 

The  petition,  in  an  action  1^  a  mnnldpallty 
to  recover  from  a  atreet  railway  the  coat  of  pav- 
ins  that  portion  of  tbe  street  occupied  by  the 
railway,  coould  disclose  the  width  of  the  pave- 
ment and  the  length  of  the  street,  so  that  the 
court  can  determine  the  amount  to  which  the 
city  is  entitled,  and  whether  tiimt  anumnt  is 
within  its  jurisdiction. 

[Ed.  Note.— For  other  ca■e^  aee  Street  Rail- 
roads. Cent  Dig.  If  lOS,  100,  126;  Dee.  Dig. 
I  37.*] 

8.  MUNIOIPAL  COBPOEATIOM  (|  486*)— PUBUO 
iMPBOVBUIHTft— SniBBTB— NoncOEB  —  "ABUT- 
TINQ.'* 

The  provision  of  Rev.  St.  1911,  art  1013, 
which  is  a  part  of  that  chapter  providing  for 
the  improyement  of  streeta,  mclading  the  por- 
tion occDpied  by  street  railways,  that  no  afocs- 
ments  for  an  improvement  shall  be  made  against 
any  abutting  property  until  a  full  and  fair 
hearing  riiali  have  first  been  given  to  the  own- 
ers does  not  appltr  to  tile  property  of  a  street 
railway  company,  the  term  abntting"  not  even 
in  its  larger  sense  including  such  property,  al- 
though a  further  provision  of  the  ar^le  that  the 
governing  body  of  any  making  Improve- 
ments shall  by  ordinance  ad(q>t  rules  and  regula- 
tions providing  for  bearings  to  property  owners 
and  giving  notice  does  apply  to  atreet  railroads 
(citing  Words  and  Phrases,  vol.  1,  pp.  60,  01). 

[Ed.  Note.— For  other  cases,  see  Manicipal 
Corporationa.  Gent  Dig.  UlOS4-10eO,  1161; 
Dec  Dig.  MSa.*] 

4.  ConanrunonAi.  Law  (f  290*)— Dub  Pbo- 
czss  OF  Law. 

A  paving  assessment  against  the  property 
of  a  street  railway  company,  made  under  Rev. 
St.  1911,  art  1018,  where  the  company  was 
given  no  notice  or  opportunity  for  hearing  on 
the  amount  of  the  assessment  and  the  benefits, 
is  void,  because  working  a  deprivation  of  prop- 
erty without  due  process  of  law  contrary  to 
Const,  art.  1,  i  19,  and  federal  Const,  amend. 
14,  for,  despite  Const  art  1.  S  17,  reserving  to 
the  Legislature  power  to  regulate  and  control 
corporations,  a  paving  assessment  against  the 
property  of  a  corporation  is  void  where  it  ex- 
ceeds the  beoeGts,  or  the  corporation  is.  not 
given  a  hearing. 

[Ed.  Note.— For  other  eases,  see  Oonstitntton- 
Rl  Law.  Cent  Dig.  |f  871-^;  Dee.  Dig.  { 
290.*] 

5.  CouBTs  (I  91*)  —  PBiOEimirai  —  OonnoXi- 

xjnJ}  Preoedbnce. 

Where  the  decisions  of  the  Supreme  Conrt 
are  conflicting,  the  Court  of  CSvlT  Appeals  fa 
bound  by  tbe  last  one. 

[Ed.  Note.~For  other  cases,  see  Courts,  Oant 
Dig.  H  313,  325,  326;  Dec  Dig.  {  91.*] 

Conner,  O.  J.,  dissentiiig  on  rahaarlBg. 

Appeal  from  District  Oonrt,  Taylor  Oonn- 
ty;  Thomas  L.  Blanton,  Judge. 

Action  by  tbe  City  of  Abilene,  Joined  1^ 
the  Texas  Bltnlltliic  Company,  against  the 
Abilene  Street  Railway  Company.  From  a 
Judgment  of  dismissal,  plalntlfta  appeaL 
Affirmed. 

Dabney  A  Townsend,  oC  Dallas,  Harry 
Tom  King,  of  Galveston,  and  H.  N.  Hick< 
man,  of  Abilene,  for  appellants  J.  Wag- 
BtafC  and  S.  P.  Bardwick^  both  of  ▲Ulene^ 
for  appellee. 

CONNER,  a  J.  The  clt7  Of  Abilene  Jitfit 
ed  by  the  Texas  BltuUthlc  Company,  filed 
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Its  petition  In  the  district  court  to  enforce 
the  payment  of  the  costs  of  paring  certain 
streets  specified  In  the  petition  between  the 
rails  of  the  appellee  street  railway  company 
and  for  24  Inches  on  each  side  thereof.  As 
allied,  the  city  of  Abilene  by  its  governing 
board  duly  ordered  the  pavem»it  of  the 
streets  and  compiled  with  the  requirements 
of  chapt»  U,  tit.  22,  in  terms  conferring  au- 
thority upon  cities  accepting  the  benefits 
thereof  to  make  street  improvements  and 
levs  assessments  such  as  now  resisted.  The 
petition  farther  alleged  that  the  street  rail- 
way company  was  incorporated  under  the  laws 
of  the  state  of  Texas,  and  as  assignee  was 
operating  under  a  charter  theretofore  grant- 
ed by  the  city  to  one  John  H.  Morrow,  in 
which  it  was  provided  that,  in  event  the 
city  of  Abilene  should  pave  any  street  on 
which  the  railway  should  he  constrocted, 
"then  the  said  John  H.  Morrow,  associates 
or  assigns,  shall  at  tlieir  own  expoise  and 
without  cost  to  the  city  of  Abilene,  T»as, 
pave  that  portion  of  the  street  occupied  by 
said  railway  company  with  the  same  material 
and  In  the  same  mannei  as  the  dtj  of  Abi- 
lene paved  said  street,  or  part  of  street,  on 
each  side  of  said  railway ;  the  part  occupied 
by  said  railway  heSsxg  ber^  xteflned  to  be 
the  space  betweui  each  end  of  the  ties  used 
by  Bald  street  railway  company.*'  There  are 
numerous  other  auctions  not  deemed  nec- 
essary to  redtfc  The  trial  court  sustained  a 
general  demurrer  to  the  petttion,  and  the 
plaintiffs,  having  declined  to  -amend,  dis- 
missed the  suit 

[1, 2]  ^e  petition  seems  founded  upon  two 
grounds  for  recovery.  The  first  arises  out 
of  the  tenns  of  section  S  of  the  Morrow 
Charter,  which  we  have  quoted  in  part,  and 
on  this  phase  of  the  petition  at  least  we 
think  It  Is  subject  to  the  general  demurrer 
urged.  It  la  true  that,  by  the  acceptance  of 
the  cbarter  with  such  provisions,  the  rail- 
way company  agreed  to  do  certain  things; 
but  the  city's  right  of  recovery,  If  any,  Is 
upon  the  contract,  or  for  damages  because  of 
Its  breach.  It  therefore  becomes  Important 
on  this  branch  of  the  case  to  consider  the 
scope  of  the  contract  It  is  In  substance  that 
the  street  railway  shall,  at  Its  own  cost,  pave 
that  portion  of  the  street  "occupied"  be- 
tween the  ends  of  the  ties  "with  the  same 
material  and  In  the  same  manner  as  the  city 
of  Abilene  paves  said  street"  The  railway 
company  did  not  agree  that  the  city,  as  is 
alleged  was  done,  might  Itself,  or  by  con- 
tractor, do  the  work,  and  that  the  street 
railway  company  would  thereupon  pay  the 
city  or  contractor  the  cost  of  the  paving,  as 
fixed  by  It  or  him.  Under  Its  contract  the 
railway  company  had  the  right  to  reason- 
able notice  of  the  contemplated  improvement 
and  then  to  either  Itself  pave  the  part  of  the 
street  occupied  by  It  or  to  Itself  secure  con- 
tract therefor  on  the  most  favorable  terms. 
No  opportunity  to  so  do  Is  alleged.    It  la 


doubtless  true  that  under  tb%  section  of  tbe 
charter  under  consideration  the  city,  in  tbe 
zeroise  of  its  police  powers,  might  pave  or 
secure  the  pavement  of  Umt  part  of  the 
street  occupied  by  the  railway  in  event  the 
railway  company,  after  due  notice  and  re- 
quest, should  refuse  to  comply  with  Its  char- 
ter contract ;  but  in  that  event  the  right  of 
the  city  to  recover  the  costs  of  paving  would 
be  by  the  way  of  damages  for  a  breach  of 
the  contract,  and  no  such  cause  of  action  is 
asserted.  Moreover,  the  petition  entirely 
fails  to  disclose  the  distance  between  the 
ends  of  the  ties,  or  tbe  length  of  the  pavlns, 
or  to  give  any  other  data  from  which  a  court 
could  determine  the  amount  of  the  recovery 
on  this  ground  to  which  the  city  was  en- 
titled. It  should  at  all  events  be  made  to 
appear  that  the  amount  was  within  the  Ju- 
risdiction of  the  court  in  which  the  suit  was 
filed. 

There  yet  remains  for  consideration,  bow- 
ever,  the  lafger  asserted  right  of  recovery  by 
virtue  of  the  terms  of  chapter  11,  tit  2S,  of 
the  Revised  Statutes,  before  referred  to. 
This  right  is  resisted  In  behalf  of  appellee 
on  tbe  theory  that  chapter  11,  tit  22,  of  the 
Revised  Statates  Is  void  and  unconstitution- 
al, in  that  neither  tbe  le^sladve  act,  nor  the 
ordinance,  nor  other  proceeding  set  forth  In 
the  petition  of  tbe  city  of  Abilene  make  any 
provision  for  or  allege  any  notice  to  appel- 
lee of  a  hearing  before  making  an  assess- 
ment against  it,  at  which  it  would  have  an 
opportunity  to  be  heard  concerning  the  bene- 
fits of  the  proposed  improvement  in  the  en- 
hanced value  of  its  property,  and  because 
said  acts,  ordinances,  and  proceedings  as  set 
forth  in  the  petition  show  no  provision  for 
limiting  or  restricting  the  amount  which 
might  be  assessed  against  the  railway  com- 
pany to  the  amount  of  the  benefits  received 
by  it  because  of  said  Improvemoits.  It  Is  In- 
sisted that,  without  such  provision,  an  en- 
forcement of  the  assessment  declared  upon 
amounts  to  the  taking  of  the  property  of  the 
street  railway  company  without  due  process 
of  law,  in  violation  of  section  19,  art  1,  of 
the  Constitution  of  this  state,  reading:  "No 
citizen  of  this  state  shall  be  deprived  of  life, 
liberty,  property,  privileges,  or  immunities,  or 
In  any  manner  disfranchised,  exc^t  by  dne 
course  of  the  law  of  the  land" — and  in  viola- 
tion of  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States,  reading,  so  far 
as  applicable,  that :  "No  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  priv- 
ileges or  imnjunltles  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property,  without  due 
process  of  law ;  nor  deny  to  any  person  with- 
in Its  Jurisdiction  the  equal  protection  of  the 
laws."  The  question  thus  presttited  is  an  im- 
portant one,  and  baa  engaged  onr  thoughtful 
consideration. 

Article  1006  of  the  chapter  referred  to  pro- 
vides tliat  such  cities  "shall  have  power  to 
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ImproTe  mny  street,  avoine,  alley,  highway, 
public  i^ace  or  laiiare,  or  uy  portlim  tbere- 
ot  wltUn  their  llmitB,  by  OOiBS,  grading, 
ralsiiig,  paving  or  reparlng  the  same  in  a  per- 
manent manner,"  etc  Article  1008  of  the 
chapter  confers  open  ttie  goTemlng  body  of 
the  city  the  power  to  order  the  Improvement 
of  any  highway  therein  or  part  thereof,  and 
"to  select  the  materials  and  methods  for  such 
Improvement,  and  to  contract  for  the  con- 
stmctlon  of  snch  improvements  in  the  name 
of  the  city,  and  to  provide  for  the  payment 
of  the  costs  of  sacb  Improvement  oat  of  any 
available  funds  of  the  city,  or  aa  herein  pro- 
vided." The  next  article,  lb09,  provides 
that:  "The  coat  of  making  such  Improve- 
ments may  be  wholly  paid  by  the  city,  or 
partly  by  the  dty  and  partly  by  the  owners 
of  property  abutting  thereon:  Provided,  that 
In  no  event  shall  more  than  three-fourths  of 
the  cost  of  any  Improvement,  except  side- 
walks and  curbs,  be  assessed  against  such 
property  owners  or  their  property;  but  the 
whole  cost  of  construction  of  sidewalks  and 
curbs  in  front  of  any  property  may  be  assess- 
ed against  the  owner  thereof  or  his  proper- 
ty." The  next  article,  1010,  declares  that: 
"Subject  to  the  terms  hereof,  tbe  governing 
body  of  any  dty  shall  have  power  to  assess 
against  tbe  owner  of  any  railroad  or  street 
railway  occupying  any  highway  ordered  to 
be  Improved,  the  whole  cost  of  the  improve- 
ment between  or  under  the  rails  and  tracks 
of  said  railroad  or  street  railroad  and  two 
feet  on  the  outside  thereof,  and  shall  have 
power,  by  ordinance,  to  levy  special  tax  upon 
said  railroad,  or  street  railroad,  and  its 
roadbed,  ties,  rails,  fixtures,  rights  and  fran- 
chises, which  tax  shall  constitute  a  Hen 
thereoft  superior  to  any  other  lien  or  claim, 
except  state,  county  and  municipal  taxes  and 
whldi  may  be  enforced,  either  by  sale  of  said 
property  In  the  manner  provided  by  law  in 
tbe  collection  of  ad  valorem  taxes  by  the  city, 
or  by  snit  against  the  owner  In  any  court 
having  Jnrlsdictlon.  The  ordinance  levying 
said  tax  shall  prescribe  when  same  shall  be- 
come due  and  delinquent,  and  the  method  or 
methods  of  enforcing  the  same."  Save  as 
may  be  implied  from  what  we  hereinafter 
state,  the  petition  sufficiently  shows,  as 
against  a  general  demurrer  at  least,  a  full 
compliance  on  the  part  of  the  dty  of  Abilene 
with  the  articles  dted. 

[S]  The  provisions  of  the  chapter  referring 
to  the  subject  of  a  hearing  and  notice  before 
assessments  for  the  cost  of  street  improve- 
ments is  found  in  article  1013,  which  reads 
as  follows : 

"No  assessment  of  any  part  of  the  costs  of 
such  improvement  shall  be  made  against  any 
property  abutting  thereon  or  Its  owner,  until 
a  full  and  fair  bearing  shall  first  have  been 
given  to  the  owners  of  snch  property,  preced- 
ed by  a  reasonable  notice  thereof  given  to 
said  owners,  their  agents  or  attorneys.  Such 
notice  shall  be  by  advertisement  Inserted  at 


least  three  times  in  some  newspaper  publish- 
ed In  the  d^,  town  or  village^  wliae  andi 
tax  is  songjit  to  be  levied,  if  there  be  such  a 
paper  there ;  If  not,  the  nearest  to  said  city, 
town  or  village,  of  general  drcnlation  in  the 
county  In  whldi  said  dty  la  located,  the  first 
poblicatlon  to  be  made  at  least  ten  days  be- 
fore the  date  of  the  hearing.  The  governing 
body  may  provide  for  additional  notice  cumu- 
lative of  notice  by  '  adverOsemeat  Said 
hearing  shall  be  before  the  governing  body  of 
such  dtles,  at  which  hearing  sndi  owners 
shall  have  tbe  right  to  (xmteat  the  said  as- 
sessment and  personal  liability,  and  the  regu- 
larity of  the  proceedings  with  reference  to 
the  improvement,  and  the  benefits  of  said 
improvement  to  tbdr  property,  and  any  oth- 
er matter  with  reference  thereto.  But  no  as- 
sessment shall  be  made  against  any  owner  of 
abutting  property  or  his  property  in  any 
event  In  excess  of  the  actual  benefit  to  such 
owner,  in  the  enhanced  value  of  his  property, 
by  means  of  such  Improvement,  as  ascertain- 
ed at  such  hearing. 

"The  governing  body  of  any  dty  making 
Improvements  under  tbe  terms  hereof  shall, 
by  ordinance,  adopt  rules  and  regulations 
providing  for  sudi  hearings  to  property  own- 
ers, and  for  giving  reasonable  notice  hereof." 

The  petition  alleges  fall  compliance  with 
the  chapter,  and  hence  evidently  with  the 
requirements  of  the  article  just  quoted.  The 
artide,  however,  is  apparenUy  for  the  bene- 
fit of  abutting  owners  upon  streets,  and  has 
no  direct  reference.  If  any,  to  a  railway  com- 
pany occupying  the  street.  In  an  enlarged 
sense.  It  might  possibly  be  said,  as  provided 
In  tbe  Code  of  Iowa  (see  1  Words  and 
Phrases,  tit  "Abutting,"  p.  61),  that  a  street 
railway  company  is  an  abutting  owner  with- 
in the  meaning  of  artide  lOlS  of  our  stat- 
utes Just  quoted ;  but  appellants  seem  to  con- 
cede that  such  meaning  Is  not  to  be  given  to 
such  terms  in  the  arUde,  and  It  has  been 
expressly  held  that  a  dty  charter  authoriz- 
ing the  assessment  of  lauds  "abutting"  on 
^  street  for  improvements  does  not  apply  to 
a  railroad  right  of  way  which  lies  wholly 
within  the  street.  Indianapolis,  etc.,  Ky.  Co. 
V.  Capital  Par.  &  Constr.  Co.,  24  Ind.  App. 
114,  64  N.  E.  1076.  It  was  also  hdd.  In  So. 
Park  Com.  v.  C,  B.  &  Q.  By.  Co,  107  111.  105, 
that  an  act  authorizing  assessment  for  the 
improvement  of  public  streets  upon  "contigu- 
ous property  abutting"  upon  sudi  streets  can- 
not be  construed  to  Indude  and  authorize  the 
assessment  of  right  of  occupancy,  franchises, 
property,  and  interest  of  a  railroad  corpora- 
tion In  a  street  which  had  t>een  Improved. 
Moreover,  It  may  be  said,  and  perhaps  should 
be  said  to  avoid  a  declaration  that  the  chap- 
ter is  wholly  invalid,  that  tbe  last  paragraph 
of  article  1013,  In  requiring  dties  of  the 
class  mentioned  to  adopt  by  ordinances; 
"rules  and  regulations  providing"  for  reason- 
able "notice"  and  "hearing"  to  property  own- 
era,  saffldently  provides  for  notice  to  and 


Digitized  by 


436 


108  SOUTH WBSTHKN  BflPOBTBB 


(Tex. 


hearings  ot  die  awnen  of  ft  street  rattwar- 
But  aintellanta  expressly  admit  In  tbelr  brief 
"that  there  are  no  prorleions  made  in  the  or- 
dinances of  the  city  of  AUlene  for  a  notloe  to. 
or  hearfng  of,  a  street  railway  con^aiiy,  nor 
was  any  sndi  hwring  given,"  and  that,  if 
"under  the  fiicts  a  stre^  railway  company 
holding  a  firanehlse  from  the  city  undw  a 
grant  by  ordinance  permitting  it  to  occupy  its 
street  for  its  private  profit,  Is  under  Qie  stat- 
utes and  laws  of  Texas,  entitled  to  a  notice 
and  hearing  as  to  benefits  in  the  enhanced 
value  of  its  prc^erty  befwe  assessment,  the 
assessment  in  this  case  is  admittedly  void." 
So  that  bi  our  determination  we  shall  treat 
the  plaintiffs'  petition  as  the  parties  and  the 
court  below  treated  it,  viz.:  Aa  founded  upon 
the  assumption  that  It  ts  wholly  nnnecessary 
for  either  the  ordinances  of  the  city  ot  AU- 
lene or  tbe  act  of  the  Legislature  to  make 
provision  for  notice  to  or  a  bearing  of  a 
street  railway  corporation  occupying  a  por- 
tion of  the  street  ordered  Improved,  and  up- 
on which  an  assessment  as  provided  in  the 
statute  Is  made. 

That  such  notice  to  and  opportunity  for 
hearing  of  the  owner  of  land  abutting  upon 
a  street  Is  a  vital  reQUirement  has  been  set- 
tled by  our  Supreme  Conrt  In  tbe  case  of 
Hutcheson  v.  Storrie.  92  Tex.  685,  51  S.  W. 
848,  45  L.  R.  A.  289,  71  Am.  St  Uep.  884,  re- 
lied upon  by  the  court  below,  and  which  fol- 
lows the  decision  of  the  Supreme  Court  of  the 
t'nited  States  In  the  case  of  Village  of  Nor- 
wood V.  Baker,  172  U.  S.  269,  19  Sup.  Ct.  187, 
43  L.  Ed.  443;  and  we  hare  concluded  that 
there  is  no  Just  ground  for  a  distinction  in  re- 
spect  to  the  right  to  notice  and  opportunity 
for  hearing  between  tbe  street  railway  com- 
pany occupying  the  street  and  an  owner  of 
abutting  lands,  and  hence  that  on  the  main 
question  presented  tbe  judgment  of  the  conrt 
below  was  also  correct 

While  our  Constitution  (section  17,  art.  1) 
expressly  reserves  to  the  Legislature  tbe 
power  to  regulate  and  control  corporations 
Incorporated  under  the  general  laws  of  the 
state,  and  while  there  are  many  authorities 
in  such  cases  to  the  effect  that  the  determi- 
nation of  the  benefits  to  accrue  to  and  the  ex- 
tent of  an  assessmoit  to  be  made  upon  a 
railway  company  occupying  a  street  ordered 
paved  by  a  dty  in  the  exercise  of  its  police 
powers  is  wholly  a  matter  of  legislative  dis- 
cretion, it  was  nevertheless  distinctly  held, 
in  tbe  case  of  hutcheson  v.  Storrie,  already 
cited,  ttiat  no  such  assessment  could  be  made 
in  excess  of  the  benefits  to  be  conferred,  and 
that  a  charter  which  did  not  afford  an  abut- 
ting laudowner  an  opportunity  to  be  heard  up- 
on questions  of  interest  to  tdm  relating  to 
the  improvement  was  void.  It  cannot  be  dis- 
puted that  a  corporation  Is  entitled  to  an 
equal  protection  of  Its  property  with  the  dtl- 
zen  within  tbe  meaning  of  our  constitutional 
provUlooa,  The  right  asserted  In  appelloutii' 


petition  la  In  Its  nature  an  abnolnte  one.  If, 
in  the  oerdse  of  the  power  reserved  t>y  the 
section  of  the  Constltntlon  referred  to,  tbe 
Legislature  or  dty  acting  under  Its  antlkorlty 
may  arbitrarily  assess  the  cost  tt  an  Im- 
provement of  a  part  of  the  street,  it  can  aa 
well  80  assess  against  a  railway  company  oc- 
cupying a  street  tbe  mtlre  ooat  of  its  pave- 
ment^ wifliont  rlt^t  on  its  part  of  havliv 
voice  in  the  matter  of  contract  persons, 
material,  or  other  thing  of  importance  In- 
volved in  making  the  improvement,  and  re- 
gardless of  any  question  of  benefit  or  injury 
to  tbe  railway  company.  TbiM,  If  we  have 
pr<v>eriy  Interpreted  the  case  ctf  Hntdiesoii 
V.  Storrl^  cannot  be  done  in  this  state. 
Thence  the  plaintlfls*  petition  at  least  was 
fatally  defective  under  the  admissions  mad^ 
and  subject  to  the  gen»«l  donnrrer. 

[I]  Before  finally  nmciuding  thia  opinion, 
however,  we  should  perhaps  noUce  the  case 
of  Storrte  v.  Houston  City  Street  BaUway  Co., 
92  Tex.  129,  46  B.  W.  796,  44  U  B.  A.  716^ 
so  earnestly  relied  upon  in  behalf  of  appel- 
lants in  aid  of  their  petition.  This  decision 
was  also  by  our  Supreme  Gbnrt,  and  the  oi^d- 
lon  was  written  by  tbe  same  eminent  Judge 
who  wrote  tbe  opinion  in  Hutcheson  Stor^ 
rle.  It  is  perhaps  inferable  from  tJw  face  of 
the  two  opinlonB  that  the  nme  provisions 
of  tb»  city's  diarter  were  involved  in  both 
cases,  and  yet  in  the  case  last  dted  the  liabU- 
Ity  of  the  street  railway  ccHupany  for  the 
costs  of  paving  certain  streets  between  the 
rails  of  the  railway  and  eix  inches  on  eadi  side 
thereof  was  expressly  upheld,  without  indicat- 
ing that  a  notice  to  or  hearing  ofthe  company 
was  necessary.  It  may  be  said  that  the  Ques- 
tion decided  in  Hutcheson  v.  Stwrle  was  not 
presented  In  Stortle  v.  Houston  City  Street 
By.  Co.;  but  the  question  was,  it  seems  to 
us,  necessarily  involved,  and  the  cases,  there- 
fore, are  in  principle  apparently  In  conflict 
The  Hutcheson  Case  makes  no  reference  to 
the  case  against  the  street  railway  company, 
and  we  have  felt  some  difficnlty  in  dlspodng 
of  the  two  opinions.    But  an  examination 
of  the  f^flnions  shows  that  the  <n^lon  in 
Storrie  v.  BaUway  Company  was  rendered  a 
year  earlier  than  the  opinion  in  Hutdieson 
V.  Storrie,  and  Is  apparently  in  harmony  with 
the  decision  in  Adams  v.  Fisher,  75  Tex.  657, 
6  S.  W.  772,  which  Is  expressly  repudiated  in 
the  later  case;  the  conrt  Indicating  its  pleas- 
ure In  following  the  contrary  rule  announced 
In  the  case  of  Norwood  v.  Baker.  172  U.  S. 
2G0,  19  Sup.  Ct.  187,  43  L.  Ed.  443,  also  de- 
cided several  months  after  tbe  decision  In 
Storrie  r.  By.  Co.,  and  therefore  evidently  not 
available  when  our  Supreme  Court  decided 
the  first  case.  So  that,  on  the  whole,  we  con- 
clude, as  already  indicated,  tnat  In  so  far 
as  the  cases  conflict  we  must  give  control- 
ling effect  to  the  latest  expression  <^  onr  Sn- 
preme  Court  In  Hutcheson  v.  Storrie. 

It  Is  accordingly  further  concluded  that  the 
court  did  not  err  in  sustaining  the  general  de- 
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mnrrer  to  antdlants'  petition,  ana  Qttt  tbe 
Judgment  ohonld  be  affirmed. 

On  Beheatlng. 
PSRCUSIAM.  Behearlng  deniea. 

CONNER,  C.  J.  (dlBsentlng).  The  major- 
ity are  of  the  opinion  tbat  the  motion  for 
rehearing  should  be  OTerniled;  bat  I  And 
mjeelX  unable  to  agree  to  such  course.  In 
the  beginning  it  was  with  much  hesitation 
that  I  came  to  the  view  expressed  In  our 
original  opinion,  and  after  a  reconsideration, 
aided  as  we  have  been  by  the  able  and  pains- 
taking effort  of  appellants'  counsel,  my  orig- 
inal doubts  have  not  only  Increased,  but  I 
have  become  convinced  that  we  erred  in  the 
conclusion  announced  on  the  main  qoeetion 
tn  the  case.  Time  and  opportunity  admit  of 
but  a  brief  presentation  of  my  present  view ; 
bat,  as  It  now  appears  to  me,  we  erred  in 
giving  controlling  effect  to  the  case  of  Hutche- 
Bon  V.  Storrle,  02  Tex.  686,  51  S.  W.  40 
L.  R.  A.  289,  71  Am.  St  Rep.  884,  and  In 
not  giving  proper  application  of  section  17  of 
our  Bill  of  Rights,  which  provides,  among 
other  things,  that:  "No  Irrevocable  or  uncon- 
trollable grant  of  special  prlvil^ces  or  Im- 
munities shall  be  made;  but  all  privileges 
and  franchises  granted  by  the  Legislature  or 
created  under  Its  authority,  shall  be  subject 
to  the  control  thereof." 

No  such  provision  of  our  Constitution  or 
law  has  application  to  a  private  owner  of 
lots  abutting  on  a  street  occupied  by  a  street 
railway  which  the  governing  body  of  the 
dty  has  determined  to  Improve,  and  a  dls> 
tlnctlon  between  the  two  classes  of  property 
abould  be  made.  Aa  to  the  private  owner,  as 
held  in  Hutcheson  t.  Storrle,  92  Tex.  685,  51 
S.  W.  848,  45  L.  B.  A.  289,  71  Am.  St  Bep. 
884,  and  as  express  provided  In  the  chapter 
relating  to  the  subject  (R.  S.  c.  11,  tit  22), 
notice  and  opportunity  for  a  hearing  to  de- 
termine the  exttot  of  the  benefits  to  the 
owner  most  be  extended.  But  neither  that 
decision  nor  the  statute  Is  in  terms  made  ap- 
plicable to  tbe  owner  of  a  street  railway. 
The  failure  of  the  statute  to  so  provide  seems 
especially  significant  in  view  of  the  conceded 
fact  that  it  was  enacted  after  the  decision  In 
Hntcheaon  t.  Storxie  in  order  to  conform 
therewith.  It  ia  hardly  to  be  supposed  that 
in  so  legislating  the  case  of  Storrie  v.  Hous- 
ton City  Street  By.  Co.,  92  Tex.  129,  46 
S.  W.  796,  44  Ifc  R.  A.  716,  In  apparent  con- 
flict with  Hutctaestm  v.  Storrie,  was  wholly 
overlooked  by  our  legislators.  It  also  Is  not 
to  be  assumed  that  the  ded^n  In  Storrie 
Houston  Gl^  Street  Ry.  Co.  was  overlooked 
Toy  the  careful,  able  Judge  who  wrote  both 
oidBlona.  Henoe  I  now  think  the  case  of 
Hntdwon  t.  Sttnrie  should  be  limited  to 
the  facts  of  fliat  particular  case  (\rtilch  was 
ttiat  of  an  abutUng  owner),  as  has  been  Hone 
hi  cu»  upon  wtdfAi  It  was  founded. 
See  rmdi  t.  Baitwr  Asphalt  Co^  181  U.  8. 


824,  21  Sup.  Ct  62S.  46  L.  Ed.  879,  loe.  dt 

p.  890. 

But  as  to  the  Abilene  Street  Railway  Com- 
pany, I  think  the  case  of  Storrie  v.  Houston 
City  Street  By.  Co.  should  be  applied  to  the 
tacts  alleged  In  this  case.  It  Is  alleged  that 
the  special  tax  assessment  now  resisted  was 
levied  in  strict  accordance  with  chapter  11, 
tit  22,  of  the  Revised  Statutes.  The  railway 
company  Is  a  public  service  coriMratlon  that 
exists  and  exercises  its  rights  and  privileges 
by  virtue  of  the  law  alone.  It  accepted  its 
franchises  from  the  city  of  Abilene,  and  has 
continuously  since  then  exercised  its  privi- 
leges with  full  knowledge  tbat  our  Constitu- 
tion expressly  provided  that  It,  and  all  like 
corporations,  was  subject  to  the  control  of 
the  Legislature,  thus.  In  effect,  agreeing  in 
advance  to  the  Imposition  of  such  additional 
burdens  as  the  Legislature  might  thereafter 
In  its  discretion  impose.  The  Legislature  tn 
fact  has  declared  a  fixed  rule,  not  unreason- 
able on  its  face,  by  which  the  special  assess- 
ment under  consideration  was  made;  the 
Legislature  in  effect  determining  the  question 
of  benefits.  The  power  to  so  do  is  very 
generally  upheld  by  the  authorities.  See 
BYeneh  v.  Barber  Ai^halt  Co.,  hereinbefore 
mentioned,  and  the  numerous  cases  therein 
dted.  Uoreover,  it  does  not  appear,  either 
by  the  petition  in  tbls  case  or  from  any  an- 
swer, that  the  assessment  under  considera- 
tion is  unreasonable,  or  that  in  the  proceed- 
ing leading  up  thereto  there  was  any  Ir- 
regularity, inequality,  or  other  thli^  of 
which  Just  complaint  can  be  made.  If  there 
was,  the  statute  Itself  provides  the  remedy. 
See  chapter  11,  art  1015.  So  that  I  see  no 
reason,  either  beneficial  or  available,  for 
other  or  further  notice  of  the  assessment 
than  was  afforded  by  the  enactment  and  pub- 
lication of  the  legl^tive  act  and  of  the  or^ 
dinance  for  the  Improvement  See  Hagar  v. 
Reclamation  District,  111  U.  S.  701.  4  Sap. 
Gt  66S,  28  L.  Ed.  669;  Spencer  v.  Merchant, 
125  U.  8.  346,  8  Sup.  Ct  921,  31  L.  Ed.  763; 
Parsons  v.  Dlst  of  Columbia,  170  U.  S.  46, 
18  Sup.  Ct  621,  42  L.  Ed.  943.  In  brief, 
under  the  section  of  the  Constitution  quoted, 
I  think  special  assessments  as  alleged  in 
this  case  may  be  made,  and  that  the  law  so 
authorizing  ss  now  written  In  no  wise  ood- 
flicts  with  the  "due  process"  clauses  of  our 
state  and  federal  Gonstitutlona  On  the  con- 
trary, these  laws  seem  but  to  Impose  upon 
street  railway  companies  using  tor  profit  pub- 
lic streets  of  a  dty,  a  Just  pnpovtttm  of  the 
burden  necessarily  Incurred  In  improving  and 
safeguarding  such  streets  for  tiie  benefit  of 
all  I  amduda  that  tbe  court  erred  In  sus- 
taining appellee's  general  demurrer,  and  that 
the  motion  tor  rehearing  should  be  granted, 
and  tbat  the  cause  should  be  remanded  for 
a  trial  upon  the  merits.  Bee  tiie  following 
cases,  which  are  thought  to  support  the  fore- 
going conduslons:  Storrie  v.  Houston  City 
Street  Ry.  Co.,  92  Tex.  129,  46  &  W.  796, 
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44  L.  R.  A.  n6;  Sloiiz  aty  Btre^  B7. 
Oo.  T.  Sioux  City,  138  n.  B.  98,  U  Sup.  Ct 
226*  34  L.  Ed.  899;  Kettle  T.  City  Of  Dallai; 
3S  Tex.  GlT.  App.  632,  80  S.  W.  874 ;  Fftii^ 
haven  Street  By.  Go.  t.  aty  of  New  Havem 
203  U.  S.  379.  27  Sop.  OL  74,  Bl  L.  Ed.  237; 
Eldredge  t.  Treserant,  100  U.  S.  452, 18  Bop. 
Ct  84fi.  40  L.  Ed.  400;  West  Chicago  Street 
By.  Ca  T.  lUlnolB,  201  U.  S.  006,  28  Sap. 
Ct  618,  50  L.  Ed.  846;  C,  B.  ft  Q.  Ry- 
lUlDDta,  200  U.  S.  661,  26  Snp.  Ct  341.  80 
L.  Ed.  086, 4  Ann.  Cas.  1175;  Const  of  Texai^ 
art  1,  i  17;  Beviged  Statutes  1911,  c  11, 
arts.  1006  to  1017,  InelnsiTe. 

In  accordance  vlth  tbe  coiudndon  of  tbe 
majority,  howerer,  It  Is  ordered  that  tiw  mo- 
tion fbr  rehearing  be  overruled. 


SWITZEB  LUMBER  CO.  t.  CLEMENTS  et 

&L    (No.  7919.) 
(Court  of  Civil  Appeals  of  Texaa.   Vt  Wortb. 

April  4,  19140 
PABTNKBBHXP  (i  173*)— LlABILITT  roK  VoM 
Dkbts— Note  Sionku  b7  One  Pabtnbb. 
Where  one,  who  had  a  claim  against  a  part- 
nership for  eoods  lold  to  the  firm,  agreed  to 
accept  in  fuU  settlement  thereof  a  note  signed 
by  only  one  of  tbe  partners,  the  other  partner  Is 
Dot  liable  on  the  note,  notwithstanding  the  fact 
that  it  was  given  In  settlement  of  a  finn  debt 

f  ESd.  Note.— For  othn  cases,  see  Partnership, 
Cent  Dig.  H  804,  305;  DeeTDig.  1 173.*] 

Appeal  from  Jonea  County  Court;  Joe  C 
Bandel,  Judge. 

Action  by  the  Swltzer  Lumber  Company 
against  B.  E.  and  M.  T.  Clements.  From  a 
Judgment  against  the  defendant  M.  T.  Clem- 
ents and  In  favor  of  the  defendant  B.  E. 
Clements,  plaintiff  appeals.  Affirmed. 

S.  J.  T.  Smith,  of  Anson,  for  appellant  O. 
O.  Ferrell,  of  Anaon,  Cot  i^eUea. 

DUNKLIN.  J.  The  Swltzer  Lumber  Com- 
pany Instituted  this  aolt  agalnat  the  defend- 
ants B.  E.  and  M.  T.  cnements.  to  recover  of 
them  the  amount  of  a  promissory  note  for 
the  principal  sum  of  ¥860,  dated  January  1. 
1912.  together  with  interest  thereon  payable 
to  plaintiff. 

It  waa  alleged  In  the  petition  that  the  ctm- 
sideratlon  for  the  note  was  lumbw  and  othw 
building  materials  sold  to  tlie  defendants, 
who  at  the  time  were  partners  doing  business 
as  contractors  under  the  firm  name  of  B.  B. 
Clements  ft  Son ;  that  the  note  was  executed 
while  defendants  were  doing  buslnev  as  such 
partners ;  that  the  note  was  executed  by  M. 
T.  Clements  alone,  but  that,  by  reason  of  the 
fact  that  the  debt  for  which  the  note  was 
given  was  a  partnership  obligation  of  the 
firm,  B.  E.  Clements  also  became  liable  upon 
said  note  equally  with  M.  T.  Clements,  who 
executed  it  Plalntlfl's  petition  also  contain- 
ed a  prayer  for  general  reUel 

In  the  answer  filed  by  the  defendants,  B.  B. 
Clements  alleged  that  the  account  for  which 


the  note  was  given  accrued  more  than  two 
years  nvst  preceding  the  Bitas  of  the  snlt; 
that  he  neither  signed  the  note  "nor  authorized 
any  one  to  sign  the  same  for  him;  and  that 
therefore  plaintlfTs  cause  of  action  as  against 
him  was  barred  by  the  statate  of  llmltatlona 
of  two  yeaxa 

Judgment  was  reoOered  In  faror  of  the 
plaintUE  against  M.  T.  Cl^oita,  but  in  favw 
of  B.  B.  Clements  as  against  the  cause  of  ac- 
tion asserted  against  Mm.  From  the  judg- 
ment draiying  a  recovery  against  B.  B.  Clem- 
ents, plalntUC  has  appealed. 

The  suit  was  tried  by  the  county  Judge 
without  the  aid  oC  a  Jury,  and  the  fallowing 
findings  and  conduidons  were  filed: 

"Condiuion  (ME  Fact 

"I  find:  That  on  various  dates,  from  No- 
vember, 1910,  to  March,  1911,  B.  B.  Ctements 
ft  Son.  then  a  firm  composed  of  B.  B.  and 
M.  T.  Clements,  the  defendants  herein,  pur- 
chased from  SwltzOT  Lumber  Company,  plain- 
tiff, lumber  and  other  building  material,  and, 
according  to  the  terms  of  purchase,  defend- 
ants agreed  to  pay  for  each  item  witbin  30 
days  from  the  sale  of  the  same;  the  dates  of 
the  respective  sales  and  the  price  of  each 
item  being  shown  by  plaintUTs  verified  ac- 
count herdn  filed.  That  during  the  year 
1912  plaintift,  acting  by  its  collector  and  ad- 
juster, J.  W.  Davis,  had  a  settlement  with 
M.  T.  Clements,  whereby  plalntilf  accepted 
from  him  the  note  sued  on  in  this  case  and 
two  other  notes  of  similar  amount,  each  as 
payment  in  full  ct  said  indebtedness  against 
B,  E.  Clements  &  Son.  That  If  Davis  was 
not  authorized  to  make  tbe  settlement  end 
accept  the  notes,  his  action  therein  was  sub- 
sequently ratified  by  plaintiff.  That  B.  E. 
Clements  never  signed  the  notes  nor  any  oth- 
er writing  nor  authorized  any  one  to  sign 
any  writing  obligating  him  to  pay  said  debt 

"Conclusion  of  Law. 

"The  verified  account  is  barred  by  the  stat- 
ute of  limitations,  and,  plaintiff  having  ac- 
cepted the  notes  of  M.  T.  Clements  In  full  set- 
tlement of  the  debt,  plaintiff  is  not  entitled 
to  recover  against  B.  B.  Clements." 

The  following  is  the  only  asslgoment  at 
oror  inesented: 

"The  court  erred  in  rendering  Judgment  In 
favor  of  defendant  B.  IL  Clements,  'because 
the  un^sputed  evldoice  in  this  case  shows 
that  B.  B.  and  M.  T.  Clements  were  the  In* 
dividual  members  ot  the  firm  of  B.  B.  Cle- 
ments ft  Son ;  that  they  were  a  partnership 
at  the  time  tbe  lumber  was  sold  fw  which  the 
note  sued  upon  was  given,  and  that  said  lum- 
ber was  bought  by  and  used  for  said  partner- 
ship, and  that  tlie  notes  were  executed  by 
one  member  of  said  Ann  to  settle  a  firm  obll* 
gatlon  or  account ;  that  M.  T.  Glemrats  prom- 
ised and  agreed  that  his  copartner  B.  B. 
Clements  would  join  him  In  the  execution  ct 
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the  note  med  npon,  bot  tittt  said  B.  K. 
CleiDentB  refused  to  do  bo,  nowitbstandlng  bis 
UsblUty  for  same ;  and  that  said  partnership 
existed  at  the  time  of  the  executlrai  of  the 
note  so  sned  npon.' " 

Thus  It  will  be  seen  that  the  only  contoition 
presented  the  assignment  is  that  as  B.  E. 
Clements  was  originally  Uable  for  the  buUd- 
ing  material  sold  to  the  firm,  and  for  which 
the  note  was  afterwards  given,  he  was,  by 
leason  of  tboee  facts,  also  liable  npon  the 
note  executed  by  M.  T.  Clwuents.  Of  course 
U  B.  B.  Clements  became  Uatde  upon  the 
note,  his  plea  of  limitation  eonld  not  be  sus- 
tained. Bnt  by  the  asslgnmeDt  tlie  finding  of 
the  trial  Judge  that  the  account  for  material 
and  for  which  the  note  was  given  Is  barred 
by  the  statute  of  limitation  la  not  assailed. 
Nor  does  appellant  by  the  assignment  chal- 
lenge the  correctness  of  the  finding  that 
plaintlfrs  representative,  J.  W.  Davis,  "had 
a  settlement  with  M.  T.  Clements  whereby 
plaintiff  accepted  from  him  the  note  sned  on 
in  this  case  and  two  other  notes  of  similar 
amount,  each  as  payment  In  full  of  said  in- 
debtedness against  B.  B.  Clements  ft  Son" ; 
BQd  further  ntaat  B.  B.  dements  never  sign- 
ed the  note,  nor  any  other  writing,  nor  an- 
tboiized  any  one  to  sign  any  writing  obligat- 
ing him  to  i>ay  said  debt"  If,  as  found  by 
the  court,  plalntUE  agreed  to  accept  the  note 
of  U.  T.  Gtonents  alone  in  full  satlaCactlon 
of  the  account  against  the  firm,  then  B.  K. 
Clemrato  was  releaaed  from  further  liability, 
even  though  it  should  be  held  that.  In  the  ab- 
sence of  auch  an  agreement,  the  note  execut- 
ed by  M.  T.  Clemrats  would  also  be  the  obli- 
gation of  his  partner,  B.  B.  Clements.  For 
this  reason  the  assignment  Is  ovemUed,  and 
the  Judgm^t  Is  affirmed. 
Affirmed. 


CISCO  Olh  MILL  T.  VAN  OBBH. 

(Mo.  7916.) 

iCimt  of  CivU  Appeals  of  Texas.   Ft  Worth. 
April  4,  1914.) 

1.  Tklu,  (I  386»)— Verdict— Fah-ubb  to  Ait- 
swxB  Intbebooatobibs  OB  Maxb  FiNDINaa.' 

Where,  In  a  negligence  case,  special  isBues 
ot  neslifence,  contnbutor;  neeligeDce,  and  as- 
BsmptioQ  of  risk  were  aabmltted,  the  failure  of 
the  jury  to  find  upon  the  iasuea  of  contributory 
neeugence  and  assumption  of  risk  was  in  direct 
violation  of  Bev.  St.  1011,  art  1988,  providing 
fhtt  the  verdict  shall  comprehend  the  whole  is- 
sue or  all  the  issues  submitted  to  the  Jury,  and 
no  final  judgment  could  be  rendered;  article 
1985,  providing  that  upon  appeal  or  writ  of  er- 
ror an  issue  not  requested  shall  be  deemed  as 
found  by  the  court  in  such  manner  as  to  sup- 
port the  verdict,  being  inapplicable. 
^(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  849-^ ;  Dec.  Dig.  1  356.*] 

2.  Appeal  Ann  Bbbob  (J  719*)— AsnamiKira 

OF  EbbOBS— NbCESSZTT  —  FnNDAMENTAI.  Eb- 
BOB. 

Error  in  rendering  Judgment  in  a  neRligence 
case  npon  a  verdict  which  {ailed  to  find  upon 
•pedal  isBues  of  contributory  oegligence  and 


assampUon  of  risk  submitted  being  fundamental, 
an  assigiunent  of  errors  was  unnecessary. 

(Ed.  Note. — For  other  casea,  see  Appeal  and 
Error.  Cent  Dig.  H  2968-29S2,  3490;  Dec 
Dig.  ^719.*J  . 

3.  COUBTS  (S  170*)— PLBADIHO-^OBlSDIOnON 
— PutA  TO  JUBISDICTION— AUODNT  IW  CoK- 

TB0VEB8T— Alleoatiohs— Time  to  Plead. 
The  allegationv  of  the  petition  as  to  the 
amount  in  controversy  determine  the  jurisdic- 
tkm  of  the  court  unless  the  defendant  specially 
plead  and  show  by  evidence  that  such  amount 
so  alleged  was  for  the  fraudulent  purpose  of 
xlvinK  tile  court  Jurisdiction,  and  the  time  to 
file  such  a  plea  is  prior  to  tim  beginning  ot  the 
trial. 

[Bd.  Kota^FoF.  other  cases,  see  Oonxtsy  Cent 
Dig.  I  427;  Dec  Dig.  1  170.*] 

4.  BvznBNOB  (I  14*>— JupioiAZ.  NonoB. 

The  court  In  a  neglisence  case,  could  not 
take  Judicial  notice  Uut  putintifE,  a  young  man, 
had  Bodi  a  UCe  expeetsncy  that  if  $10  per 
month  bfl  allowed  for  tiie  remainder  of  his  life 
for  permanently  dimlaished  eapadty  to  labor 
the  amount  so  claimed  would  give  an  aggregate 
of  more  than  $1,000. 

[Ed.  Note.— For  other  casea,  itee  Bvldence, 
Cent  Dig.  I  19;  Dec.  Dig.  |  l4.«] 

6.  Dauages  (S  1S3*)— AuotTNT  or  DAiuoie— 

Allegations  xr  PLSADinos. 

A  petition  in  a  personal  injury  action  was 
subject  to  special  exception  for  failure  to  itemize 
the  amount  of  damages  claimed  so  as  to  show 
the  amount  claimed  (or  loss  of  time,  doctor's 
bUls,  drug  biUs,  etc 

IBUL  Nots.r-For  other  eases,  see  Dsmsgss, 
Cent  Dig.  U  422-426;  Dec  Dig.  {  IfiS.*] 

6.  Hastbb  and  Sbbyant  (I  217*)— Bisks  As- 
sumed BT  SBBVANT— DeFBOTIVX  OB  DAHGEB- 

oua  Place  to  Wobk. 

Where  an  employe  of  a  gin  company  knew 
that  a  ginbouse  was  so  constructed  as  to  cause 
excessive  vibrations  of  the  machinery  aad  gins 
while  in  operation,  and  also  knew  of  the  risk  in- 
cident to  such  condition,  he  assumed  any  risk  of 
injury  doe  to  such  condition. 

[Ed.  Note. — For  otlier  cases,  see  Master  and 
Servant  Gent  Dig.  H  674^;  Dec  I>ig.  i 
217.*] 

7.  Tbial  a  S50*)— SuBuissioH  or  Issues. 

In  an  action  for  an  injury  to  an  employfi 
of  a  gin  company,  caused  by  an  alleged  de- 
fective lever,  where  the  conrt  submitted  tbs 
issue  of  defMidant's  negligence  In  furnishing  the 
gin  stand  with  the  defective  lever,  it  was  im- 
proper to  submit  as  independent  grounds  of  re- 
covery, defendant's  failure  to  warn  ot  the  de- 
fect, tnat  the  employ^*!  work  had  been  neglt 
gently  chaosed  with  the  assurance  that  the  ma- 
chinery would  be  looked  after  and  repaired,  end 
that  defendant  failed  to  employ  an  experienced 
m«(dianic  to  keep  such  machinery  in  repair,  since 
su<di  issues  were  induded  ia  the  main  issue 
first  submitted. 

[Bd.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  828-838 ;  Dee.  Dig.  |8Q0.*] 

8.  MaSTEB  AITO  Sebtakx  Q  217*)— Rzsbs  As- 

8UUED  BT  SEBVAUT  —  DKnOTIVB  APPLI- 
ANCES. 

If  It  was  the  duty  ot  an  emidoy4  of  a  gin 
company  to  inspect  the  machlnerr  and  to  repair 
any  defects  before  operating  it,  he  assumed  the 
risk  oS  any  defect  and  could  not  recover  for  an 
injury  caused  by  any  such  defect 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  it  574-«00:  Dec.  Dig.  S 
217.*] 

Appeal  from  Slasttand  County  Court;  E.  A. 
HUl,  Judge, 
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AcdoD  by  Ghas.  M.  Van  Geem  against  tbe 
Cisco  Oil  Mill.  From. a  ludgmeot  for  plain- 
tiff, defendant  appeals.  Beversed  and  re- 
manded. 

Cunningham  ft  Oliver,  of  Abilene,  for  ap- 
pellant Earl  Cknmer,  of  BasUand,  for  ap- 
pellee. 

DUNELXIf,  J.  TbS»  la  the  aecond  appeal 
In  this  caap ;  the  decision  upon  the  former  ap- 
peal being  reported  In  102  8.  W.  tLOS.  Ghas. 
Van  Geem,  plaintiff  in  the  case,  sustained  an 
Injury  to  his  hand  as  the  result  of  that  mem- 
ber  coming  In  contact  with  the  saws  of  a  gin 
operated  hy  ttie  Olseo  OU  MllU  and  he  Insti- 
tuted this  suit  against  the  company  fnr  dam- 
ages resulting  from  Oat  injury.  Upon  the 
former  trial  a  Judgmoit  was  rendered  in 
faror  of  the  defendant  Upon  ttie  last  trial 
the  plaintiff  recovered  and  the  defendant  haa 
appealed. 

According  to  j^alnUfl^i  testimony  glrai  op- 
cm  the  trial*  at  the  time  of  his  Injury  he  was 
engaged  in  cleaning  out  one  of  the  gbi  stands 
after  the  ginning  for  the  day  had  terminated. 
In  order  to  do  this,  he  signaled  t3ie  engineer 
to  start  the  machinery.  When  that  was  dcme, 
be  raised  the  breast  of  one  of  the  gin  standl^■ 
and  started  to  place  a  block  thereunder  to 
hold  it  VP,  ^en  the  lew  with  whidi  the  gin 
was  provided  for  raising  the  breast,  and 
which  was  In  a  defWtlTO  condition,  broke, 
and  knocked  bis  hand  against  the  saws,  thus 
causing  his  injury.  In  tils  petition  be  al- 
leged that  the  house  In  wbidi  the  gin  stands 
and  machinery  were  installed  was  construct- 
ed in  such  a  manner  as  to  cause  excessive  vi- 
brations of  the  madilnery  and  gins  while  in 
operation;  that  the  gin  and  lever  with  which 
he  was  working  at  the  time  of  his  injury  were 
out  of  repair  and  in  a  defective  condltloQ; 
that  tbe  portion  of  the  building  where  he 
was  working  was  improperly  lighted;  that 
by  reason  of  his  inexperience  in  the  opera- 
tion of  gins  he  was  ignorant  of  the  dan- 
gers of  that  service;  and  that  defendant  fail- 
ed to  warn  him  of  such  dangers.  He  alleged 
that  defendant  was  guilty  of  negligence  whldi 
was  the  proximate  cause  of  his  Injury  In  con- 
structing the  building  In  tbe  manner  indicat- 
ed, in  furnishing  tbe  gin  in  the  condition 
mentioned,  and  without  sufficient  llf^ts,  and 
tu  failing  to  warn  him  of  the  dangers  of  the 
service  he  was  performing  at  tbe  time  of  his 
Injury. 

[1]  There  was  a  jury  trial  upon  special  Is- 
sues submitted,  which,  briefly  stated,  were 
negligence  of  the  defendant  alleged  to  be  the 
proximate  cause  of  plaintiff's  Injury,  contrib- 
utory negligence  of  the  plaintiff,  and  assump- 
tion of  risk  of  the  Injury  by  plaintiff.  The 
jury  rendered  a  verdict  showing  a  finding  of 
negligence  on  the  part  of  the  defendant  which 
was  the  proximate  cause  of  the  injury,  but 
the  verdict  omits  any  finding  upon  tbe 
other  two  issues  of  contributory  negligence 
and  assumed  ilsk.  There  was  evidence  intro- 


(Tta.  ! 

duced  upon  the  trial  snffldeot  to  sustain  both 
the  defenses  pleaded  by  appellant  of  contribu- 
tory negligence  and  assumed  risk.  In  its 
brief  In  this  court  appellant  has  assigned  er- 
ror to  the  rendition  of  the  judgment  in  the 
absence  of  a  flndli^  by  the  jury  upon  the  two 
Issues  last  mentioned,  and  we  are  of  tbe 
opinion  that  this  asdgnmmt  must  be  sustain- 
ed. Following  are  artltdev  of  Revtoed  Civil 
Statutes  1911: 

Article  198S:  "The  special  verdict  must 
find  the  facts  established  by  the  evidence^ 
and  not  the  evidence  by  which  they  are  estab- 
lished; and  it  shall  be  the  duty  of  the  court, 
when  it  submits  a  case  to  the  Jury  upon 
special  issues,  to  submit  all  the  issues  made 
by  the  pleading.  But  the  failure  to  submit 
any  issue  shall  not  be  deemed  a  ground  for 
reversal  of  the  Judgment  upon  wpeal  or  a 
writ  of  oTor,  nnless  Its  imibmlsBlon  has  beei 
requested  In  writing  by  the  paxtr  complain* 
ing  of  the  Judgment  Upon  aiveal  or  writ  of 
error,  an  Issue  not  submitted  and  not  Ieques^ 
ed  by  a  party  to  the  cause.  Shall  be  deemed  as 
found  by  tbe  court  in  sudt  manna  as  to  sup- 
port the  Judgment;  provided,  tiiere  be  evl- 
daice  to  sustain  such  a  finding." 

Article  1888:  '^e  verdict  diaH  compre- 
hend the  whole  Issue  or  all  ttie  laeaea  sub- 
mitted to  the  Jury." 

Artlde  1994:  '^e  judgment  of  tbe  court 
shall  conform  to  the  pleadings,  the  nature  of 
the  case  proved  and  the  verdict  If  any,  and 
shall  be  so  framed  as  to  give  the  party  all  the 
relief  to  which  be  may  be  entitled  either  hi 
law  or  equitr." 

The  provision  In  artlde  1985,  supra,  that, 
"upon  appeal  or  writ  of  error,  an  issue  not 
submitted  and  not  requested  by  a  party  to 
tbe  cause,  shall  be  deemed  as  found  by  tlie 
court  in  sach  manner  as  to  support  the  judg- 
ment; provided,  there  be  evidence  to  sustatn 
such  a  finding,"  does  not  apply  In  the  present 
case,  for  the  issues  of  contributory  negligence 
and  assumed  risk  were  submitted  by  the 
court,  and  there  was  evidence  Baffl<4ent  to 
sustain  those  defenses;  as  noted  already, 
^e  failure  of  the  Jury  to  find  upon  those 
two  Issues  was  in  direct  violation  of  article 
1988,  and  hence  no  final  Judgment  could  be 
rendered  ;in  tbe  cause.  See  Ablowlcdi  v. 
Greenville  Natl.  Bank,  95  Tex.  67  S.  W. 
TO,  881;  T.  *  P.  Ry.  Co.  v.  Watson,  13  T«. 
Civ.  App.  555,  36  S.  W.  290,  and  cases  there 
cited;  Stephenson  r.  Cbappell,  12  Tex.  Civ. 
App.  296,  S3  S.  W.  880,  86  S.  W.  482. 

[2]  The  assignment  now  under  discussion 
was  not  filed  in  the  trial  court  hut  is  submit- 
ted In  appellant's  brief  In  the  form  of  a  prop- 
osition under  two  other  as^gnments,  to 
which  perhaps  It  is  not  germane,  and  appel- 
lee has  objected  to  a  consideration  of  tbe 
same  for  that  reason.  However,  we  are  of 
the  opinion  that  the  error  Is  fundamental  and 
that  appellant  was  not  required  to  file  the 
assignment  thereto  in  the  trial  court  See 
Rules  23  and  21,  142  &  W.  zli.    The  re- 
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Tersal  of  the  Judgment  for  the  error  noted 
above  renders  it  unnecessary  to  discuss  the 
nomerous  objections  made  by  appellee  to  a 
cousideratlon  of  the  various  asslgnmenta 
contained  In  appellant's  brief. 

[3.  4]  For  the  guidance  of  the  trial  court 
upon  another  trial  we  deem  It  expedient  to 
discuss  in  a  general  way  some  of  the  ques- 
tions raised  by  numerous  asslgnmenta  of  er- 
ror. Two  of  those  assignments  relate  to  the 
qoestlon  of  jurisdiction  of  the  court  to  deter- 
mine thf  case.  The  amount  claimed  in  plain- 
tUTft  petition  was  expressly  limited  to  the 
sum  of  fl,000.    After  the  trial  began  and 
apparently  after  the  evidence  had  been  con- 
idaded,  appellant  filed  what  is  designated  as 
ft  plea  to  the  Jurisdiction,  alleging  In  sab* 
stance  that  in  his  petition  plalntift  had  re- 
stricted his  recovery  to  the  sum  of  $1,000 
for  the  fraudulent  pnrpose  of  giving  the  trial 
court  Jurisdiction  of  said  cause,  and  that  it 
had  been  developed  by  the  evidence  heard 
that  tbe  amount  in  controversy  was  In  ex- 
cess of  91,000.   Upon  the  plea  to  the  Juris- 
diction dw  eonrt  instructed  the  Jury  Chat 
if  they  should  believe  from  a  preponder- 
ance of  the  sTidenoe  Out  "the  plaintlfr 
bronsM  tills  suit  tut  a  less  amonnt  than 
has  been  established  to  be  due  the  plaintiff, 
and  that  In  the  brlnglag  of  this  salt  [by]  the 
I^ataatm  the  same  was  done  as  a  fsand  np- 
on  the  Jurisdiction  of  this  oourt  and  was 
knowingly  done  for  tlie  pnipoee  of  main- 
taining ttils  suit  In  this  court,  when  in  truth 
and  in  foct  this  court  had  not  Jurisdiction 
of  the  amount  In  controversy,  if  you  so  find, 
you  will  find  for  the  defendant  on  the  plea 
of  [to]  tlie  Jurisdiction  of  this  court"  .  Ttn 
allegations  contained  in  the  petition  would 
determine  tiie  Jnrtsdiction  of  the  court,  un- 
less the  defendant  flhoidd  specially  plead  and 
show       evidence  that  the  fixing  of  the 
amount  of  damages  claimed  at  $1,000  only 
was  done  for  the  fraudulent  purpose  of  giv- 
ing the  court  Jurisdiction.  Hie  proper  time 
to  file  such  a  plea  to  the  Jurisdiction  Is  prior 
to  the  beginning  of  the  trial,  and  the  allega- 
tions contained  in  the  appellant's  plea  that 
the  evidence  beard  had  already  shown  the 
amount  in  controversy  to  be  In  excess  of  the 
Jurisdiction  of  the  court  had  no  place  in 
SDch  plea.   Nor  was  it  proper  for  the  court 
In  the  charge  to  hinge  the  strength  of  tbe 
plea  vooa  the  amount  of  damages  which  had 
been  established  by  proof,  rather  than  upon 
tbe  good  faith  of  the  plalntUT  in  tbe  allega- 
tions contained  In  his  petition.    The  charge 
given  was  further  erroneous  in  that  It  left 
for  the  determination  of  the  Jury  what 
amount  in  controversy  would  be  beyond  tbe 
Jurisdiction  of  the  court    In  answer  to  the 
contention  made  by  other  assignments  that 
the  petition  showed  on  Its  face  a  cause  of 
action  over  which  the  trial  court  had  no  Ju- 
risdiction, we  desire  to  say  that  no  facts  are 
alleged  in  plalntlfTs  petition  which  show  fhe 
amount  in  controvoray  to  be  more  than  the 


amount  for  which  Judgment  was  sought,  as 
appeared  in  Pecos  &  N.  T.  Ry.  Co.  v.  Ganyon 
Coal  Co.,  102  Tex.  478,  119  S.  W.  284.  Tbe 
only  argument  presented  to  support  a  con- 
clusion to  the  contrary  is  that  In  the  absence 
of  any  allegation  to  that  effect  the  court 
should  take  Judicial  cognizance  that  plain- 
tiff, a  young  man,  had  such  a  life  expectancy 
that  if  $10  per  month  be  allowed  for  the  re* 
malnder  of  his  life  for  permanently  dimin- 
ished capacity  to  labor  resulting  from  his 
injury,  as  alleged  in  his  petition,  the  amount 
BO  claimed  would  be  such  a  sum  as  when 
added  to  other  damages  claimed  and  itemized 
In  tbe  petition  would  give  an  aggregate  of 
more  than  $1,000.  We  know  no  law  which 
would  warrant  us  in  <<'wum1ng  Judicial  knowl- 
edge of  such  facts. 

[S]  In  view  of  tlM  reversal  it  is  unneces- 
sary to  discuss  the  assignment  of  error  to 
the  failure  of  the  Jury  to  render  any  finding 
upon  the  plea  to  the  Jurisdiction  further  than 
to  say  that  upon  another  trial  as  a  matter  of 
course  with  a  proper  plea  to  the  Jurisdiction 
and  evidence  to  sustain  the  same,  there 
should  be  a  finding  therecm.  We  an  of  Ibe 
opinion  farther  that  the  special  exception 
addreaaed  to  plaintUTs  petition  for  Us  faU- 
ure  to  itemise  tbe  damages  claimed  in  the 
aggregate  so  as  to  show  the  amount  claimed 
for  loss  of  time,  doctor's  bills,  drug  bills,  etc., 
should  have  bean  sustained.  »Tflw4tin  t.  Bo- 
senthal,  81  B.  W.  822. 

[t,  7]  Among  the  iaaues  of  negligence  buIh 
mltted  by  the  court  for  the  determination  of 
the  Jury  as  a  proximate  cause  of  idataiturs 
injury  were  the  improper  construction  and 
maintenance  of  the  ginhonse  resulting  In  tI- 
bratlons  thereof,  and  the  insufflciency  of  the 
Heating  of  the  sama  Tlie  evidence  abows 
conclusively  that  these  conditions  w»e  known 
to  the  plalntlfE  before  be  was  injured,  and  that 
he  alBO  knew  of  the  risk  ordinarily  incident  to 
that  condition.  If  his  injury  ms  due  to 
those  condltlonB  alone,  it  was  but  an  or- 
dinary risk  of  defendant's  negligence,  if  any, 
In  maintaining  the  ginhouse  under  those  con- 
ditions, and  he  assumed  It  The  entire 
strength  of  plaintiff's  case  rests  upon  the 
one  Issue  of  the  alleged  negligence  of  the  de- 
fendant In  famishing  to  plaintiff  for  opera- 
tion a  gin  stand  with  a  defective  lever  with- 
out warning  him  of  sucb  defect,  which,  ac- 
cording to  tbe  allegations  of  tbe  petition, 
broke,  and  the  breaking  of  which  caused 
plaintiff's  hand  to  be  knocked  Into  the  saw 
and  thereby  to  sustain  injury.  The  negligent 
failure  of  the  defendant  to  warn  plaintiff  of 
the  defect.  If  any,  in  the  lever,  and  of  the 
risk  Incidait  to  an  effort  to  operate  the  gin 
by  using  the  same,  could  not  properly  be  sub- 
mitted as  an  independent  ground  of  recovery 
if  the  alleged  negligence  in  furnishing  a  gin 
stand  with  such  a  lever  was  also  submitted 
as  a  separate  aud  independent  ground  of  re- 
covery. For  in  determining  tbe  issue  last 
named.  It  would  be  the  du^  of  the  Jury  to 
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take  Into  consideration  all  the  sarroondlng 
drcomstances,  Including  the  ignorance  of  the 
defendant,  If  any,  of  such  defect,  and  the 
ftiUnre  of  the  defendant,  if  any,  to  warn  the 
plaintiff  of  snch  defect  It  was  also  Iniprop- 
er  to  submit  as  separate  and  distinct  grounds 
tor  recovery,  as  was  done  by  the  trial  court, 
that  plaintiff's  work  had  been  n^ligently 
changed  by  the  defendant  with  the  assurance 
that  the  machinery  would  be  looked  after  and 
repaired,  that  defendant  negligently  failed 
to  warn  plaintiff  of  the  danger  of  operating 
the  gin  with  the  alleged  Insufficient  lights, 
and  that  the  defendant  had  negligently  tail- 
ed to  employ  an  experienced  machlniat  to 
keep  the  machinery  In  repair;  since  those 
issues  were  necessarily  Included  In  the  one 
Issue  of  all^^ed  negligence  In  furnishing  the 
gin  stand  with  the  defective  lever.  The  fore- 
going observattona  have  been  made  without 
reference  to  the  detensee  of  contributory 
negllgeace  and  assumed  risk  and  with  no 
Intention  ot  being  undmtood  as  in  any  man- 
ner precluding  either  of  those  detenaes  If 
they  should  be  sustained  upon  another  triaL 
[1}  In  view  ot  some  other  as8l«nmaits,'We 
deem  it  proper  to  further  state  tliat  It  It 
was  one  of  the  duties  of  plalntlfl's  employ- 
ment to  examine  the  gin  for  the  purpose  of 
disoovwlng  aneh  detects  as  Out  ot  the  de- 
fective lever  which  broke  and  to  repair  the 
same  h<ma«*if,  or  to  report  the  same  to  his 
anpenoTB  to  be  repaired,  and  if  in  the  proper 
disdiarge  M  that  duty  he  must  necessarily 
have  discovered  such  defect  before  he  at- 
tempted to  operate  the  gin  on  the  occasion  ot 
his  injury,  then  he  assumed  the  risk  ot  op- 
erating the  gin  in  that  condition  and  cannot 
recover.  See  Alien  v.  Kf^  14  tat.  Civ.  App. 
844,  87  S.  W.  171 ;  Bonnet  v.  Bailway  Co., 
88  Tex.  72,  33  S.  W.  334;  Ladonla  Cotton 
OU  Co.  V.  Shaw,  27  Tex.  Glv.  App.  69,  6S  S. 
W.  688;  Bailway  Co.  v.  Spenman.  34  S.  W. 
288:  Green  v.  Giosb,  19  Tex.  180^  IS  S.  W. 
22a 

The  isBuea  submitted  are  somewhat  in  the 
nature  of  a  general  diarge  and  an  not  as 
clear  and  as  spedflc  as  they  might  be  made 
and  should  be  upon  another  trial,  although 
it  is  not  necessary  to  determine  whether  or 
not  the  form  in  which  they  were  snlunltted 
would  be  reversible  error.  See  B.  S.  arts. 
1984  and  1885;  also,  article  1884a  enacted  hy 
the  Le^slatore  at  its  r^ular  session  in  1813, 
as  shown  by  Acts  of  that  Legldature,  p.  U3. 

for  the  reasons  noted,  the  Judgment  is 
reversed  and  the  cause  remanded. 


JONES  V.  CITT  NAT.  BANK.    (No.  7895.) 
(Court  of  Civil  Appeals  of  Teias.   Pt  Worth. 
Mareh  14,  1914.) 

1.  TaovEB  AND  ConvKBsiOH  <8  10*)— What 
Constitutes — Riqhts  of  CsKorroK. 


oeeds 
a  debt. 


a  conversion  by  seizing  the  property,  without 
the  debtor's  consenc,  and  selling  it  to  dischatKe 
his  debt ;  snch  conversion  rendering  the  creditor 
liable,  Bltbouj^  reasonable  care  was  used  In  dis- 
posing of  the  property. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion.  Cent  Dig.  H  84-94;  De&  Dig.  f 
10.  •] 

2.  Tbovbb  and  CoNvsuion  (i  22*)— BiqHT  to 
Rbcoveb. 

In  a  suit  for  the  conversion  of  property, 
the  proceeds  of  which  plaintiff  had  agreed  to 
apply  to  the  debt  due  defendant,  plaintiff's  right 
to  recover  is  not  dependent  upon  wliether  be 
vould  have  continued  to  apply  the  proceeds  to 
the  discharge  of  his  debt 

[Bd.  Note.— For  other  eases,  see  Tnver  and 
Conversion,  Cent  Dig.  SI  162-162,  167-168; 
Dec  Dig.  I  22.*] 

8.  TxovxB  AKD  CoNvcBsioir  H  10*}— Aoiioira 

— Rioht  of  Recovbvt, 

Where  a  debtor  daimed  that  a  creditor 
seized  bis  property  without  his  consent,  and 
did  not  use  reasonable  care  in  its  dispontion, 
and  the  creditor  claimed  that  the  debtor  con- 
sented to  its  taking  poBsession  and  disposing  of 
the  property,  the  debtor  is  entitled  to  recover 
at  aJl  events  If  the  creditor  did  not  exerdse 
reas<niable  care  in  disposing  of  the  property. 

[Sid.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  H  84-94;  Dec  Dig.  f 
10.*] 

Appeal  from  Wise  County  Court;  B.  H. 
Allison,  Judge. 

Actlw  tvP.h.  Jaom  against  the  City  Na- 
tional Bank.  From  a  Jndgmoit  tat  defend- 
ant, plaintiff  appeals.  Beversed  and  remand- 
ed. 

McMurray  &  Oettys  and  Spencer  &  Shults, 
all  of  I^atur,  for  appellant  R.  B.  Carswell, 
ot  Decatur,  for  appellee; 

SPEEB,  J.  P.  L.  Jones  instituted  this  suit 
In  the  county  court  of  Wise  county  against 
the  City  National  Bank  of  Decatur  to  recov- 
er damages  for  the  conversion  of  454  boxes 
of  apples,  alleging  the  market  value  there- 
of to  be  $908.  A  credit  was  admitted  In 
favor  of  the  bank,  and  Judgment  was  prayed 
for  $690.50.  The  defendant  answered  gener- 
ally and  specially  that  It  Iiad  furnished  to 
plaintiff  the  sum  of  $725  to  protect  a  bill 
of  lading  for  the  car  of  apples,  and  that 
plaintiff  had  agreed  to  market  the  apples 
and  deposit  the  proceeds  In  defendant  bank 
until  this  amount  was  repaid,  but  that  he 
had  breached  said  agreement,  and  bad  vol- 
untarily consented  that  defendant  might  take 
possession  of  the  ai^es  and  dispose  of  them 
to  the  best  advantage,  applying  the  proceeds 
to  the  payment  of  his  Indebtedpess.  The 
bank  further  pleaded  that  it  had  disposed 
of  said  apples  to  the  best  advantage  and 
applied  the  proceeds  to  the  plalntltTs  indebt- 
edness, but  that  tliere  was  still  lacking  the 
sum  of  $200,  which  one  J.  D.  Taylor,  as  sure- 
ty for  plaintiff,  had  paid.  There  was  a  Jury 
trial  resulting  In  a  verdict  for  the  defendant, 
and  the  plaintiff  has  appealed. 

The  assignment  complaining  ot  the  intro- 
dnctory  stetoment  ot  the  nature  ot  the  case 
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ill  tbe  coatVs  diarge  la  -OTwroled.  The  state- 
ment  is  a  very  fair  presentation  of  the  1»- 
snes  raised  by  the  pleadings.  It  Is  true  that 
portton  rdatlnc  to  the  defSendant's  plea  Is 
more  Tolnndnons  tiian  that  relating  to  the 
plaintUTs  petition,  but  not  unnecessarily  so, 
since  the  defendant's  pleadings  were  them- 
aelves  someiriiat  TOlmnlnona  presenting  sev- 
eral iSBoes. 

As  to  the  aabatanoe  of  the  case,  the  court 
charged  as  follows: 

"(1)  If  the  ^alntiff,  after  getting  posses- 
sion of  said  apples^  f^led  or  refused  to  pro> 
ceed  with  reasonable  care,  dispatch,  and  dlU- 
Kence  to  sell  the  same  and  dcsKxlt  the  pro- 
ceeds la  detoidant  bank,  and  the  defendant 
bank,^  throng^  its  employes  and  agents,  got 
possession  of  said  apples  and  stfld  the  same 
and  applied  tlie  proceeds  to  the  satisfaction 
of  the  said  draft,  I  ^large  yon  it  would  not 
be  liable  to  plalntUf,  unless  yon  find  from 
the  evidence  tiiat  it  failed  to  nse  reasonable 
care  in  the  handling  and  sale  of  said  antles, 
and  that  plaintiff  was  damaged  thereby. 

"(2)  If  you  should  find  from  the  evidence 
that  the  plaintiff,  after  getting  possession  of 
the  apples;  proceeded  wltii  reasonable  care 
and  dispattib  to  sell  said  apples  and  d^slt 
the  proceeds  as  received  wltii  defendant 
bank,  and  that  he  would  have  continued  to 
do  so  ontU  said  apples  were  disposed  of,  if 
he  had  not  been  prevented  by  action  of  de- 
fmdant,  and  if  yon  believe  that,  while  he 
was  so  dlqraslng  of  said  apples  In  carrying 
out  his  contract  with  defendant,  the  bank, 
through  Its  agents  or  employte,  took  pos- 
session of  said  apples,  without  the  consrat  of 
plaintiff,  and  against  his  will,  and  sold  and 
disposed  of  the  same  and  applied  the  pro- 
ceeds to  the  payment  of  said  draft,  then  de- 
fendant would  be  liable  to  plaintiff  for  any 
damages  or  loss  he  may  have  sustained  by 
said  action  of  the  bank  under  the  evidence 
in  this  case,  and  the  measure  of  such  dam- 
ages would  be  the  difference.  If  any,  between 
the  fair  cash  market  value  of  the  appl^ 
taken  by  It  and  sold  at  the  time  of  such 
talcing  and  the  sum  of  $848.91,  the  amount 
realized  by  the  bank  on  said  angles  and  cred- 
ited to  plaintiff. 

"(3)  In  no  event  will  yon  find  for  the  plain- 
tiff, unless  you  find  upon  the  preponderance 
of  the  evidence  that  the  apples  were  taken 
by  the  defendant  from  the  possession  of  the 
Idaintlff,  without  his  consent  and  against  his 
will." 

[1]  As  presented  to  the  Jury  appellant 
was  unduly  restricted  in  his  right  to  recover. 
The  gist  of  his  action  Is  that  appellee  wrong- 
fully seized  his  apples  and  converted  them 
to  its  own  use  to  his  damage.  If  these 
facts  are  established,  appellant  would  be 
entiUed  to  recover,  irrespective  of  the  fact 
that  be  was  Indebted  to  appellee,  and  Irre- 
spective «f  the  fact  that,  after  a^lng  the  ap- 
ples, appellee  need  reasonatde  care  in  han- 


dling them.  It  is  not  the  law  that  a  creditor, 
without  a  lien,  and  without  the  consent  of 
the  owner,  may  seize  a  debtor's  property 
and  sell  the  same  for  the  purpose  of  discharg- 
ing bis  debt  Cont  St  Bank  of  Beckville  v. 
Trabue,  150  8.  W.  209;  Baldwin  v.  Davidson, 
14S  8.  W.  717.  The  impUcation  of  the 
charge  very  clearly  is,  and  the  jury  doubtiess 
understood,  that  ai^llee  would  not  be  liable 
to  appellant  for  a  wrongful  seizure  of  the 
apples,  provided  It  used  reaaimable  care  in 
disposing  of  them  after  such  seizure. 

[2]  Appellant's  critidam  of  tbe  second  sec- 
titm  of  the  charge  Quoted  Is  also  well  taken. 
It  was  error  to  make  Us  ri^t  to  recovra 
dependent  <ax  whether  the  jnry  should  think 
"that  he  would  have  continued**  to  sell  the 
apides  and  d^wsit  tiie  proceeds  as  lecilved 
with  reaacmable  care  and  dispatdtu 

[SI  The  third  paragraph  of  the  charge 
Quoted  is  further  erroneous  in  that  it  denied 
appellant  a  right  to  recover  in  the  event  the 
apples  were  takra  with  his  consult;  hvt  yet 
the  aroellse  failed  to  ezwdse  tiie  proper 
care  in  disposing  of  them  as  it  lOeaded  it 
had  don&  In  tba  event  of  such  a  finding,  that 
la,  that  (he  apples  were  taken  with  the  con- 
suit  of  appellant,  and  that  tb^  were  not 
carefully  handled  and  disposed  of,  the  ap- 
pellant would  be  entitled  to  recover  such 
damages  as  he  could  show. 

For  the  «rors  contained  in  the  charge^ 
the  Judgment  is  reversed,  and  the  cause  re- 
manded. 


McKINNEY  V.  THBDFOBD  at  aL 
(No.  7864.) 

(Court  of  CivH  Appeals  of  Texas.    Ft  Worth. 
March  14,  1914.) 

1.  Bbokebs  (I  88*)— Ehplotmznt  Ann  Au- 
THOBiTT  —  Bvioxnex  om  Aobhot  —  8uffi- 

OIKNCT. 

Evidence,  in  an  action  for  commissioDS  for 
effecting  an  excbange  of  land,  held  Bufficient  to 
go  to  the  jury  on  the  issue  of  plaiotiSs'  autbor- 
ity  from  deteodant  to  make  tbe  exchange. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  H  121,  123-130;  Dec.  Dig.  }  88.*1 

2.  Bbokebs  ({  86*]— Actions  fob  Comfbhsa- 

HON— EviDBNCB—BuiFICnCHCT. 

Evidence,  in  an  action  for  commissions  for 
effecting  an  exchange  of  land,  held  not  to  show 
conciusively  that  the  purchaser  bought  defcud- 
aut's  land  solely  upon  his  own  information  after 
negotiating  with  defendant,  and  was  not  influ- 
enced by  any  efforts  made  by  the  plaintiffs  to 
bring  about  the  sale. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  II  116-120:  Dec.  Dig.  S  80.*] 

3.  Bbokebs  (|  53*)  —  CoupsirsAnoN— Sum- 

CIEHCT  OF  SEBVICXS. 

Where  a  broker  was  the  procuring  cause  of 
a  sale,  It  Is  immaterial  to  his  right  to  a  com- 
mission that  he  did  not  personelly  conduct  the 
negotiations,  was  not  present  when  the  bargain 
was  closed,  or  that  the  principal  at  the  time 
did  not  know  tbat  the  pandiaBer  was  found  by 
the  broker. 

fBd.  Note.— For  other  eases,  see  BnAexs, 
Cent  Dig.  I  74 ;  Dec.  Dig.  |  5S.*1 
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4.  Bbokebs  Q  88*)— Actions  vdk  Gokferu.- 

TIO  H— IhBTBDCTIONS. 

As  iDstruction  as  to  a  broker's  right  to  a 
commisBioii,  where  he  did  oot  persorially  cod- 
dact  the  negotiatious,  vas  not  present  when  the 
bargain  was  closed,  and  where  bis  principal  did 
not  at  the  time  know  that  be  found  the  pur- 
chaser, was  not  inapplicable  to  the  facta,  wbere 
plaintuE  did  not  personally  negotiate  the  ex- 
change and  was  not  present  when  it  was  made. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  S3  121.  12^-130;  Dec.  Dig.  {  8&*] 

6.  TBZAL  <S  194*)— IlfSTBIIOTIOMB. 

Ad  instrnclioD,  in  an  action  for  commis- 
sions, that,  "where  a  broker  was  the  procuring 
cause  of  a  sale,  *  *  *  it  is  immaterial 
*  *  *  that  be  did  not  personally  conduct  the 
negotiations,  «  *  • "  was  not  objectionable 
as  being  upon  the  weight  of  the  evidence ;  it 
being  a  mere  abstract  proposition  of  law,  not 
applying  directly  to  any  issue,  and  the  question 
vhetiier  plaintiffs  were  the  proearing  cause  hav- 
ing been  submitted  as  a  disputed  imae. 
[Bd.  Note.— For  other  cases,  see  Trial.  Cent 

6.  Tbzal  (I  194*)— AoTZOKs  fok  CouFsnaA- 

nOH— •IlfSTBTTCnONS. 

An  instractlon  that,  in  an  action  on  implied 
contract,  it  is  only  necessary  for  the  plaintiff 
to  show  that  he  performed  acta  as  the  broker 
of  the  seller,  and  that  the  latter  adopted  his  acts 
and  accepted  his  ageuCT,  was  not  objectionable 
as  upon  the  we^t  of  evidwce,  being  meiely 
an  abstract  l^al  proposition  not  applieaUe  di- 
rectly to  any  issue. 

iEd.  Note.— For  other  cases,  see  Trial.  Cent 
[.  «  413,  436,  439-441,  44(M54,  ^6-466; 
Dec.  Dig.  1 

7.  Bkokkbs  (i  88*)— Aonom  iob  OoHraNSA- 

TION— InSTBUCTlOKS. 

An  Instruction  that  plaintiffs  could  recover 
If  tbey  procnred  a  buyer  themselves  or  through 
their  agent  B.  was  not  objectionable  on  the 
ground  that  R.  was  agent  of  the  buyer,  and  that 
an  agent  cannot  delegate  bis  authority  without 
his  principal's  consent  and  cannot  represent 
both  parties,  where  the  evidence  showed  that 
R.  represented  the  buyer  only,  and  the  brokers 
on  both  sides  represented  thur  respectlTe  prin- 
cipals in  the  negotiations. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  iS  121, 123-130;  Dec  Dig.  {  S8.*j 

&  Bbokebs  (|  88*)— Aotzohs  vob  Gohpensa- 
noH— iHSTsncTions. 

An  instruction  that  plaintiffs,  anlng  for 
commissions,  were  not  partners  of  R.,  who  rep- 
resented the  otber  party,  and  that  they  may  re- 
cover, though  R.  got  all  of  the  commission  from 
the  other  party,  was  not  objectionable,  because 
an  agent  who  receives  a  secret  commissiun  from 
the  other  party  cannot  recover,  where  the  evi- 
dence showed  that  the  brokers  on  both  sides  rep- 
resented their  respective  principals  only. 

[Ed.  Note.~For  otber  cases,  see  Brokers, 
Cent  Dig.  IS  121.  123-180;  Dee.  Dig.  |  88.^ 

9.  Tbiai.  (S  260*>~-AonoRB  roB  Cohpeksa- 

TIO  N— iNBTBUCnONS. 

There  was  no  error  in  refusing  an  instrac- 
tlon that  a  broker  la  not  entitled  to  a  commis- 
sion where  the  purchaser  bought  on  his  own  in- 
formation after  negotiating  with  the  owner, 
without  being  influenced  by  the  broker,  though 
the  broker  made  efforts  to  sell  to  such  pur- 
chaser, where  the  court  Instructed  that  the  bro- 
kers must  have  been  the  efficient  and  procuring 
cause  of  the  sale,  as  the  instruction  given  em- 
bodied substantially  the  same  defense. 

[Ed.  Note.— For  otber  cases,  see  Trial,  Gent 
Dig.  U  601-699;  De&  Dig.  1  260.*] 


10.  TbIAL  (8  260*)— iNSTBCOnOHB— BSQinBBIB 

— INSTBUCTXONS  AXBBADT  OlVBN. 

There  was  no  error  in  refusing  an  Instruc- 
tion that,  even  though  a  broker  brings  the  Ar- 
ties together,  he  is  not  entitled  to  a  commission, 
in  the  absence  of  a  contract  of  agency,  where  the 
same  defense  was  sabstan^lly  presented  in  the 
court's  main  charge. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  18  651-669 ;  Dec  Dig.  |  260.*] 

IL  TBIAL  (§  2S2*)— iHBTBUOnONS. 

There  was  no  error  in  refusing  an  instruc- 
tion, in  an  action  for  brokers'  commissions,  that 
any  agreement  between  plaintiffs  and  the  buy- 
er's agent  relative  to  the  exchange  would  not 
bind  defendant  without  his  consent,  where  there 
was  no  evidence  of  any  such  agreement  to  which 
it  could  apply. 

[Ed.  Note— For  other  cases,  see  TrlaL  Cent 
Dig.  §f  90S,  696-612;  Dec  E^.  {  262.*T 

12.  BbOEBBS  a  86*)— AOTIONS  FOB  COICPBNSA- 
TION— EVIDEMCB-— StreriClENCT. 

Evidence,  in  an  action  by  brokers  &>r  com- 
missions for  effeedag  ao  exchange  of  real  es- 
tate, AeM  soffieiatt  to  aapport  a  Terdict  for  the 
plain  tUb. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Die  H  116-120;  Dee.  I^.  1  86.*] 

Api;>eal  from  Zomig  County  Ooort;  B.  W. 
Fry,  Judge. 

Action  by  O.  C.  Thedford  and  another 
against  J.  O.  McKlnney.  From  a  Judgment 
for  plaintlfl^  defendant  appeals.  Affirmed. 

Ia  C  Ooantii  of  Oiner,  for  anieUant  Af> 
nold  A  Ainolcl,  of  Omtaam,  for  mvpeSlaem. 

DUMKI/IN,  J.  J.  O.  McKlnney  has  ap- 
pealed from  ft  Judgment  in  favor  of  6.  C. 
Thedford  and  B.  H.  Cliano^or  for  the  snm 
of  $126,  as  commlsirionB  earned  Cor  sale  by 
plaintUto,  fts  real  estate  brokers  and  agrata 
for  BCcKlmiey,  of  land  btimglng  to  him;  the 
sale  bdng  by  way  dt  an  exchange  of  defend- 
ant's land  for  other  pn^raty.  The  salt  was 
not  upon  qusntam  meruit,  bat  upon  an  al- 
lied contract  of  defendant  to  pfty  2)fc  per 
coit  commission  on  a  Talnatlm  of  tlie  prop- 
erty at  4S.000; 

The  evlduee  shows  that  McKlmi^  ex- 
changed his  land  fw  a  tract  of  lend  In  the 
state  of  HiBsonrl  owned  by  one  Toll,  who. 
In  the  negotiations  for  the  eradianse,  was 
rei»esented  by  another  broker  named  w.  G. 
Reddin;  that  prior  to  the  exchange  defends- 
ant  went  to  Missouri  and  inspected  Toll's 
land,  and  after  Inspection,  and  while  in  Mis- 
soutl.  agreed  with  TuU  to  make  the  ex- 
change, the  agieemait  of  Toll  being  cnuU- 
tl<med  nptm  a  subsequent  Inspection  of  de- 
fendant's land. 

[1]  Appellant  Insists  that  a  peremptory  In- 
stmctlon  should  hsTe  been  glv^  In 'his  fiivor 
as  requested  by  him.  Tbe  assignment  of 
error  complaining  of  the  refusal  of  such  an 
inatmctloa  Is  based  upon  two  grounds: 
First  the  lad£  of  evidence  to  show  that 
plaintiffs  were  authorized  by  the  defendant 
to  make  the  exchange;  and,  second,  the  lack 
of  evidence  to  show  that  they  performed  any 
service  under  die  allied  ecmtract    By  a 
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proposition  Bnbmltted  nnder  tbe  asBlgnment, 
the  scope  of  tbe  assignment  Is  limited  to  tbe 
flrst  groond  stated,  nameJr,  tbat  tbere  was 
no  cTldence  to  sbow  any  contract  by  tbe  de- 
fendant with  plaintiffs  autborldns  tbem  to 
sell  the  land.  In  view  of  tbe  testimony  of 
plaintiff  Oliedford  that  defendant  listed  the 
land-ftw  sale  with  plaintiffs,  who  were  en- 
gaged as  real  estate  brokers,  and  tbat  be 
Informed  defendant  in  answer  to  the  tatter's 
inquiry  that  a  charge  woald  be  made  of  2^ 
per  cent  commission  on  a  valuation  of  tbe 
proiierty  at  $6,000,  and  tbe  further  testimony 
of  the  witness  Beddln  in  effect  that,  after 
defendant  agreed  with  Tall  for  an  exchange 
of  properties,  d^endant  told  witness  that  he 
would  pay  plain tUb  a  commission,  this  as- 
■Urmnent  must  be  OTermled. 

[2]  By  the  third  and  fourth  assignments 
it  Is  insisted  that  the  court  erred  in  tbe  first 
and  second  paragraphs  of  the  charge  glToi 
to  tbe  Jury.  The  assignments  present  several 
grounds  of  objection  tp  those  Instractions. 
bat  thcQT  are  limited  by  the  proposition  sub- 
mitted nnder  those  assignments  to  the  sin- 
gle criticism  that  the  evidence  showed  con- 
<3n8ivdy  that  tbe  purcflmser  bou^t  defend- 
ants land  solely  upon  bis  own  Aformation 
after  n^otlatlng  with  defendant,  and  was 
not  influenced  by  any  efforts  made  by  tbe 
plaintlfb  to  bring  about  the  sale.  Tbe  evi- 
dence shows  that  TuU  lived  in  Missouri,  and 
tbat  plaintiffs  had  no  communication  with 
him  whatsoever,  bat  according  to  Thedford's 
testimony  he  (Thedford)  flrst  told  Beddln 
of  plaintiffs'  property,  and  later  used  con- 
siderable persuasion  to  induce  defendant  to 
make  the  exchange,  consisting  of  recommen- 
dations of  tbe  Missouri  land,  all  of  wblch 
occurred  before  defendant  went  to  Missouri 
to  Inspect  the  land.  In  view  of  tbla  testi- 
mony and  Reddin's  testimony  already  noted 
In  effect  that  while  in  Missouri,  and  aft^r 
the  exchange  had  been  agreed  on  between 
defendant  and  Tall,  defendant  told  Beddln 
that  be  expected  to  pay  plaintiCTs  a  commis- 
sion, these  two  assignments  must  be  over- 
ruled. 

[3-S]  One  paragraph  of  the  court's  charge 
reads  as  follows:  "Where  a  broker  was  the 
procuring  cause  of  a  sale  of  real  estate,  it 
is  immaterial  to  his  right  to  a  commission 
that  he  did  not  personally  conduct  the  nego- 
tiations, was  not  present  when  the  bargain 
was  closed,  or  that  the  principal  at  the  time 
did  not  know  tbat  tbe  purchaser  was  found 
by  the  broker."  This  Instruction  is  criticis- 
ed as  being  Inapplicable  to  any  of  the  facts 
in  the  case,  upon  tbe  weight  of  the  evidence 
strongly  implying  that  plaintiffs  were  the 
procuring  cause  of  tbe  sale,  and  calculated  to 
lead  tbe  jury  to  believe  that  plaintiffs  could 
recover,  in  tbe  absence  of  any  contract  of 
employment  by  the  defendant  and  without 
performing  any  service  for  bim.  We  do  not 
think  the  iustructlon  subject  to  any  of  the 
dittctsma  mad&    We  tblnk  it  presents  a 


sound  proposition  of  law,  and,  in  view  of 
the  fact  tbat  plalntifi^  did  not  personally 
negotiate  with  Toll  for  the  sale  of  defend- 
ant's land  and  were  not  present  when  the 
agreement  of  exchange  was  made  in  Missou- 
ri, tbe  Instrnction  cannot  be  said  to  be  in* 
applicable  to  any  of  the  facts  in  the  case. 
Nor  do  we  tliink  that  tbe  instruction  Is  upon 
the  weight  of -the  evidence;  tbe  same  beli^ 
an  abstract  pn^tosltlon  of  law,  and  not  ap- 
plying dlrecOy  and  specdfically  to  any  Issue 
in  the  case.  The  instruction  was  one  of  sev- 
eral abstract  stat^enta  of  law  which  In  the 
cba^  preceded  tbe  inatrnetiiuiB  to  guide  the 
Jury  in  detenniutaig  whether  or  not  a  verdict 
should  be  rendered  In  favor  of  the  plaintiffs, 
and  In  vrtildi  the  questions  whether  or  not 
plalntiflSs  were  onployed  by  defoidant  to  act 
as  bis  agents  in  die  sale  of  the  land,  as  al- 
leged in  plalntiaB'  petition,  and  whether  or 
not  their  eUtottt  were  the  procuring  cause 
of  the  exchange  tbat  was  made  witii  Tall, 
were  submitted  as  disputed  issues  ct  fact 

[I]  AnoOier  one  of  tbe  abstzact  state- 
ments of  law  contained  in  the  (Aiarse  reads 
as  follows:  "In  an  action  on  an  implied  con- 
tract, it  la  only  necessary  for  tbe  plaintiff  to 
show  that  he  performed  acts  as  the  agent  and 
brtfter  of  tbe  seller ;  the  latter  adopted  bis 
acta  and  accepted  bis  agency."  Crttidsma 
are  presented  to  this  instrnction  as  follows: 
That  it  antborlzed  a  recovery  without  proof 
of  any  contract  of  employment  of  plaintlfb, 
and  tbat  it  strongly  ImpUea  tbat  defendant 
did  ad(^t  the  acts  of  plaintiffs  and  did  accept 
their  agency,  and  that  therefore  it  was  upon 
the  wdght'  of  tbe  evidence.  Tbia  assignment 
Is  overruled  for  the  same  reasons  given  for 
overruling  tbe  last  preceding  assignment. 

[7]  Error  has  been  assigned  to  this  in- 
struction: "An  agent  may  be  created  by  an 
express  or  an  Implied  agreement,  and  when 
by  an  Implied  agreement  the  acts  and  conduct 
of  the  parties  must  be  looked  to  in  determin- 
ing if  there  is  an  agency,  and,  If  one  party 
accepts  the  work  and  l>enefits  arising  from 
the  efforts  of  a  second  party  In  a  land  deal, 
he  makes  the  second  party  his  agent  by  an 
implied  contract  Therefore  if  you  find  from 
the  preponderance  of  tbe  e>'idence  before  you 
that  there  was  either  an  express  or  an  Im- 
plied contract  between  tbe  parties  for  the 
sale  of  the  land  In  question,  and  that  Thedford 
and  Chancellor  acted  either  as  the  direct  or 
implied  agents  of  McKioney  and  procured 
for  him  a  buyer  for  bis  land,  either  through 
themselves  or  their  agent  Reddln,  then  you 
will  find  for  the  plaintiff  In  the  sum  of  $125, 
but,  if  you  do  not  so  find,  then  you  will  find 
for  the  defendant."  In  the  assignment  many 
criticisms  are  addressed  to  this  Instruction, 
but,  as  in  other  assignments  already  noted, 
It  is  limited  by  tbe  following  proposition, 
which  is  tbe  only  proposition  submitted  under 
the  assignment:  "An  agent  cannot  delegate 
the  authority  given  him  by  his  principal  with- 
out tbe  prlndpal's  consent,  and  an  agent  can^ 
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not  act  tlx  both  rendor  and  vendee  without 
the  consent  of  both."  Following  this  propo- 
sition Is  a  quotation  from  the  testimony  of 
the  witness  Beddin  as  follows:  "I  made  a. 
trade  for  Brother  McKlnney  through  Brother 
Thedford.  I  had  no  Interest  In  the  commis- 
sion down  here.  The  Missouri  man  paid  me. 
He  was  agent  for  TulL  I  represent  both 
men's  Interests.  Upton  called  me  to  Mc- 
Klnney  and  brought  me  and  McKloney  to- 
gether. Thedford  knew  nothing  of  the  con- 
tract between  TuU  and  McKlnney  until  I  told 
him." 

The  testimony  of  Red  din  was  uncontrovert- 
ed  that  he  represented  TuU  onty;  that  he  so 
told  McKlnney  on  dltFerent  occasicms  before 
the  trade  was  closed ;  and  that  he  had  no 
interest  whatever  in  the  commissions  claimed 
by  plaintiffs.  The  negotiations  between  plain- 
tiffs and  Beddin  were  simply  negotiations 
between  two  agents  representii^  two  princi- 
pals, In  which  both  agents  were  trying  to  ef- 
fect a  sale  of  the  respective  properties  of 
their  principals,  and  there  Is  nothing  In  the 
testimony  nor  In  the  chai^  which  does  vio- 
lence to  the  rule  of  law  stated  In  the  propo- 
sition. 

[S]  Another  instruction  was  given  by  the 
court  reading :  "You  will  find  that  Chancel- 
lor and  Thedford  are  not  partners  of  the 
witness  Reddin,  and  that  It  makes  no  differ- 
ence to  their  right  for  a  commission  that  he 
got  .all  of  the  commission  out  of  the  party  in 
Bilnonrt"  The  proposition  submitted  under 
an  assignment  to  this  Instruction  reads: 
"An  agent  cannot  obtain  a  commission  from 
his  principal  for  buying,  ^^bere,  unknown  to 
such  principal,  he  has  received  a  commission 
from  the  seller." 

In  view  of  what  we  have  said  In  the  dis- 
cussion of  the  last  preceding  assignment,  the 
assignment  now  under  discussion  must  be 
overniled. 

[I]  Complaint  la  made  of  the  refusal  of 
the  following  biBtructl<Mk  requested  by  appel- 
lant: "A  real  estate  broker  is  not  entitled 
to  commission  on  a  sale  of  land,  where  the 
purchaser  bought  solely  npon  his  own  In- 
formatlfm  after  negotiating  with  the  owners 
KoA  was  not  influenced  by  the  broker,  even 
though  the  broker  himself,  or  through  an- 
other, had  made  efforts  to  sell  the  land  to 
sudk  purchaser." 

The  court  gave  another  apedal  Instruction 
requested  by  defendant  reading  as  follows: 
"Unless  you  find  from  the  evidence  that 
plaintiffs  Thedford  and  Chancellor,  as  the 
agents  of  the  defendant,  were  the  efficient 
and  procuring  cause  of  the  sale  or  trade  of 
defendant's  land,  as  alleged  by  plalntiffa, 
then  you  will  find  for  the  defendant."  The 
instruction  so  given  presented  substantially 
the  same  defense  as  was  covered  by  the  In- 
struction which  was  refused.  Appellant  was 
not  entitled  to  two  instructions  upon  the 
same  issue,  and,  when  one  was  given,  he  Is  In 
no  position  to  complain  of  the  refasal  of  the 


other,  even  though  It  was  moce  thTOimble  to 

him. 

[ia]  It  is  Insisted  that  the  court  erred  in 
refusing  another  requested  Instruction  in  ef- 
fect that,  even  though  an  agent  brings  par- 
ties together  to  make  a  trade,  be  is  not  enti- 
tled to  a  commission  In  the  absence  of  a  con- 
tract of  agency.  There  was  no  error  in  refus- 
ing that  instruction  because  the  same  de- 
fense was  sutmtantially  presented  In  tbe 
court's  main  charge. 

[11. 12]  Error  has  been  assigned  to  the  re- 
fusal of  another  instruction  requested  by 
the  appellant  that  any  agreement  between 
plaintiffs  and  the  witness  Beddin,  relative  to 
the  exchange  of  the  two  properties,  would 
not  be  binding  upon  the  defendant  unless 
such  agreement  for  exctiange  was  made  with 
defendant's  knowledge  and  consent,  or  was 
afterwards  ratified  by  him  prior  to  tbe  con- 
summation of  the  trade.  We  do  not  think 
that  this  Instruction  was  apidlcable  to  any 
of  the  evidence  in  tbe  case.  There  was  no 
testimony  of  any  agreement-  between  plain- 
tiffs and  Reddin  further  than  that  each  did 
make  an  effort  to  induce  bis  prlndpal  to 
make  the  trade  that  was  afterwards  made. 
We  are  of  the  opinion  further  that  the  evi- 
dence was  snfilGiait  to  support  the  ver^ct, 
and  that  tbe  trial  court  committed  no  error 
in  overmllng  appellantfs  motion  for  a  new 
trUL 

The  Judgment  is  affirmed. 


TEXAS  &  P.  RT.  CO.  v.  TOMLINSON. 

(No.  7922.) 

(Coort  of  Civil  Appeals  of  Texas.   Ft.  Worth. 
April  11,  1914.) 

1.  Oabxzub  (I  228*)  —  Cabbugb  or  lavw 
Stock— BvBDsn  or  Pnoor  or  Injubt  to 

Stock. 

Where  a  shipper  of  live  stock,  required  by 
the  contract  to  accompany  It,  was  not  afforded 
an  opportODity  to  do  so,  the  mle  tbat  tbe  bur- 
den of  proof  rested  on  him  to  show  which  of 
the  connecting  carriers  inflicted  tbe  Injury  to 
tbe  stock  complained  of  did  not  apply. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  If  997-060;  Dee.  Dig.  |  22&«1 

2.  Gabbibbs  m  228*)— Gabbiaob  or  Live  Stock 
-Burden  or  Psoor  or  Injdbt  to  Stock. 

Where  a  carrier  of  live  stock  contracted 
to  transport  it  to  designated  stockyards,  and 
there  deliver  It  to  the  consignee,  bat  proceeded 
without  any  special  request  therefor  to  take 
the  stock  to  the  stockyards  by  a  belt  liae  rail- 
way, the  belt  line  railway  was  bnt  an  acency 
of  the  carrier  to  perform 'the  contract,  and,  the 
riiipper  suing  for  injuries  to  the  stock,  did  not 
have  the  burden  of  proving  which  carrier  in- 
flicted the  injuries. 

[Ed.  Note.— For  other  caaea,  see  Carriets. 
Cent  Dig.  H  057-«60;  Dec.  Dig.  |  22&*] 

Ai^>eal  from  Stephens  County  Court;  N. 
N.  RoseuQuest;  Judge. 

Action  by  J.  B.  Tomllnson  against  tbe 
Texas  &  Pacific  Railway  Company.  From  a 
Judgment  for  plaintUE,  defendant  appeals. 
Affirmed. 

See.  also,  157  S.  W.  27a 
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Earl  Oomier/ of  BasQand,  for  appellant 
Alexander,  Power  ft  Ridgway,  of  Ft  Worth, 
for  app^Uee 

CONNER,  C.  J.  Appellee  rea>vered  a 
judgment  for  the  sum  of  $150  as  damages  to 
a  car  load  of  cattle  shipped  by  him  over  the 
line  of  the  appellant  railway  company  from 
Cisco  to  Ft  Worth,  Tex.  The  catOe  by  the 
shipping  contract  were  consigned  to  the 
Daggett-Keene  Commission  Company  at 
North  Ft  Worth,  where  It  was  alleged  that 
appellant  accepted  the  shipment  for  delivery. 
The  contract  was  tn  writing  and  by  the 
terms  thereof  appellee  was  to  accompany  the 
shipment  and  care  for  his  cattle  en  ronte, 
but  the  proof  shows  that  after  arrival  of  the 
train  in  the  west  yards  of  appellant  company 
about  4  o'clock  a.  m.  on  the  morning  of  Janu- 
ary 17,  1912,  In  the  city  of  Ft  Worth,  the 
caboose  was  detached  therefrom,  and  appel- 
lee requested  to  leave  it  He  did  so,  ate  his 
breakfast  in  the  city,  and  then  took  a  street 
car  for  the  stockyards  in  North  Ft  Worth, 
where  he  arrived  at  about  6  a.  m.  and  found 
several  car  loads  of  other  cattle  that  had 
been  transported  by  the  same  train  as  his 
own,  but  his  car  of  cattle,  as  shown  by  the 
proof,  did  not  arrive,  and  were  not  delivered 
to  the  consignees  until  about  9:30  or  10 
o'clock  of  the  same  day. 

We  And  no  error  In  the  court's  charge,  as 
complained  of  in  the  first  assignment,  nor 
In  Its  action  In  refusing  special  instructions 
Nos.  1  and  2,  as  complained  of  in  the  second 
and  third  assignments.  The  material  ques- 
tions presented  are  dependent  upon  whether 
the  evldcaice  suiiports  the  charge  of  ne^- 
gence  on  appellant's  part  It  appekrs  that 
the  cattle  were  properly  transported  from 
Cisco  to  the  west  yards  of  the  railway  com- 
pany In  Ft  Worth,  where  they  arrtved,  as 
before  stated,  about  4  <^clock  a.  m.  in  good 
condition.  There  was  evidence,  however, 
tending  to  show  that  at  the  time  of  thdLr  de- 
livery to  the  cfHiBlgnees  In  North  Ft  Worth, 
they  were  damaged  in  an  unonnt  equal  to 
the  verdict 

[1]  Appellant's  principal  Insistence  Is  that 
it  has  not  been  made  to  appear  that  the  ap- 
pellant, instead  of  the  Ft  Worth  Belt  Rail- 
way Line,  an  alleged  connecting  carrier*  In- 
Blcted  the  injury  to  the  cattle  While,  as 
stated,  appellee  agreed  to  accompany  his 
cattle^  yet  he  was  afforded  no  opportunity  to 
do  BO  between  the  west  yards  of  appellant 
and  the  point  of  delivery,  and  therefore  the 
rule  that  the'bnrdra  of  proof  rested  upon  the 
plaintiff  to  show  whldi  of  the  connecting  car- 
riers inflicted  the  damage  has  no  application. 

[t]  ICoreorer,  It  was  shown  that  the  con- 
Bi^ees'  place  of  bnriness  was  In  North  Ft 
W<»th;  that  the  appellant  company,  without 
qiwclal  request  therefor,  proceeded  to  take 
the  cattle  from  their  west  yards,  and,  fur- 
ther, the  tranqxfftation  on  to  the  B^t  Line 
Railway,  whltih  completed  the  tnuusKutatkm 
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and  delivery.  It  seems  evident  from  a  con- 
Edderatlon  of  the  contract  that  It  was  con- 
templated that  the  transportation  should 
be  to  the  stockyards  In  North  Ft  Worth, 
and  that  the  Belt  Line  Railway  waa  but  an 
agency  of  appdlants  to  complete  what  It  had 
undertaken  or^nally  to  do.  Defendant's 
special  instruction  No.  4,  placing  the  harden 
upon  the  plaintiff  to  ^w  which  road  inflict- 
ed the  injury,  was  therefore  properly  refused. 

The  evidence  undoubtedly  tends  to  show 
an  unexplained  deUy  of  some  three  or  four 
hours  after  arilval  of  the  cattle  in  Ft  Worth, 
and  thftt  such  delay  after  transportation  as 
already  stated,  had  a  tendency  to  cause  the 
damage  shown,  so  that  the  court  committed 
no  error  in  submitting  the  Issue,  nor  in  over- 
rulii^  the  motion  for  new  trial  on  the  ground 
of  the  insufficiency  of  the  evidence.  Nor  do 
we  think  the  court  committed  error  in  admit- 
ting proof  that  it  vras  the  custom  of  cattle 
shippers  over  the  Texas  &  Padflc  Railway  to 
do  as  plaintiff  did  do  In  the  present  case, 
via.,  under  the  drcumrtances  stated,  to  leave 
the  train  and  go  by  oUier  conveyance  to 
North  Ft  Worth,  where  cattie  sUpped  for 
sale  on  the  market  were  uniformly  delivered. 
This  evidence,  together  with  appellant's 
course  hereinbefore  adv^ted  to  In  forward- 
ing the  transportation  without  taxtber  re- 
quest or  tender  of  cattle  at  any  other  place, 
tended  to  show  the  construction  the  parties 
themselves  placed  upon  the  shipping  contract, 
via.,  that  it  was  originally  contemplated  that 
the  tranqportatkm  shonld  be  from  Olsco  to 
the  stock  yards  at  North  Ft  Worth,  and 
there  d^vered  to  the  oondgnae. 

No  other  question  seems  to  require  a  dls- 
cus^n,  and  It  Is  ordered  ttmt  all  asidgn- 
ments  of  error  be  overruled,  and  the  judg- 
ment affirmed. 


COPE  V.  PITZER.    (No.  7870.) 

(Coart  of  Civil  Appeals  of  Texaa.    Ft  Worth. 
Feb.  28k  ldl4.    Rehearing  Denied 
-    April  4,  1810 

1.  AFFKAL  AHO  BBBOB  (I  731*)— ASBIONHENl 

or  Eaaoas— FoBH— Gknebalitt. 

An  asBigmnent  of  error  tliat  one  finding 
by  the  trial  court  was  in  conSict  with  two  other 
fintUngfl,  which  does  not  point  out  in  what  re- 
spect the  findings  nntfiict^  la  too  general  to  be 
eonaidered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  S017-3Q21;  Dee.  Dig.  | 
731.*] 

2.  COBPOKATIORS    (|  90*)— ACTION    OK  SUB- 
SOBIPTION— FlHDINOS  Ot  FaOT— I N  CONSIST - 

mat  FiKDinos. 

A  finding  that  the  agent  of  an  Insurance 

company  in  selling  stock  of  tbe  company  did 
not  misrepresent  to  tbe  lobscrilKr  the  past  or 
existlQg  statns  of  the  cnnpany,  and  that  any 
misstatetnents  made  by  him  involved  future  cun- 
tlngencles,  and  were  speculative  and  conjectu- 
ral, is  not  incontistent  with  findings  that  the 
ag:ent  represented  that  the  note  for  his  com- 
mission was  all  that  the  subscriber  would  have 
to  pay  for  the  stock,  that  the  eranpany  would 
carry  the  note  for  the  purchase  price  for  the 
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stock  as  a  loao  vhich  woald  eventaally  be 
paid  out  of  the  dividends,  but  that  at  the  time 
of  action  the  company  had  paid  do  dlvidenda, 
and  did  not  intend  to  for  Borne  time. 

[Ed.  Note.— For  other  caaes,  eee  GorporatlonB, 
Cent  Big.  H  24S.  888-419  ;  Dee.  Dig.  |  80.*] 

3.  CoHPOBATioNS  (fi  99*)— Stook  Subscbip- 

TIONB  —  VALIDITT  —  COKSTXTDTIOHAL  AND 

SlAIUTOBT  PbOVISIONS. 

Const  art  12,  {  6*  providea  that  no  cor- 
poration shall  issne  stow  or  bonds  except  for 
money  paid,  labor  done,  or  property  actnally 
received,  and  all  flctitioui  increase  of  stock  or 
indebtedness  shall  be  void.  Rev.  St.  1011,  art. 
4725,  subd.  "e,"  requires  the  articles  of  incor- 
poration of  a  life  insurance  company  to  show 
the  amonnt  of  its  capital  stock,  all  of  which 
must  be  subscribed  and  fully  paid  up  before  the 
articles  of  incorporation  are  filed.  Rev.  St. 
1911,  art.  4733,  provides  that  the  laws  relating 
to  corporations  In  eeneral  shall  govern  life  in- 
surance oompanies  In  ao  far  aa  they  are  per- 
tinent and  not  in  conflict  with  the  statutes  es- 
pecially pertaining  to  snch  companies.  Rev. 
St  1911,  art.  1146,  provides  that  no  corpora- 
tion shall  issne  any  stock  except  for  money 
raid,  latwr  done,  or  property  actually  received. 
Held,  that  these  provisions  did  not  prevent  a 
life  Insurance  company  from  contracting  to  sell 
an  increase  of  its  capital  stock  and  take  notes 
of  tbe  subscribers  in  payment  for  such  stock 
where  the  stock  was  not  issued  by  the  company 
until  the  notes  were  fully  paid,  since  the  con- 
tracts did  not  constitute  sales  and  actual  issu- 
ance of  the  stock  on  credit  within  the  meaning 
of  the  Constitution  and  statutes. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent  Dig.  SS  444r-446;  Dec.  Dig.  S  »9.*1 

4.  Appaaa,  AND  Ebsob  (8  934*)  —  Rzvxiw — 
Pbesuuftions. 

Where  tbe  trial  court  found  that  a  life  in- 
surance company  was  ready  to  issue  stock, 
forming  a  part  of  an  increase  of  the  capital 
stock  of  the  company,  to  a  subscriber  upon  his 
paying  the  note  given  for  the  purchase  price 
thereof,  it  must  be  presumed,  in  aid  of  the 
Judgment  against  the  subscriber,  titat  the  com- 
pany  had  complied,  or  was  read^  to  comply, 
wltq  the  statutory  requirements  tor  increasing 
its  capital  stock. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3777-S781,  3782;  Dec. 
Dig.  f  934.*] 

5.  Cobfobatiohb  ({  76*)— SussoBZFnoNs  fob 
Stock— Vaudxtt. 

A  •ubscription  contract  for  the  purchase 
price  of  a  portion  of  the  capital  stock  of  a  cor- 
poration created  by  an  lacreaae  in  the  amount 
of  its  authorized  capital  stock,  where  notes 
were  given  by  the  subscrilier  in  payment  for  tbe 
stock,  is,  when  not  in  violation  of  law,  a  valid 
and  enforceable  obligation. 

[Ed.  JCote.— For  other  cases,  see  Corporations, 
Cent.  Dig.  ${  197-209,  213-218;  Dec  Dig.  g 
76.*] 

6.  COBFORATZONB  ({  80*)— Sdbscbiptxons  roB 
Stock— Validity— Ml  sbepbbsentations. 

Statements  by  an  agent  In  taking  subscrip- 
tions for  the  increased  capital  stock  of  a  lite 
insurance  company,  the  purchase  price  of  which 
was  represented  by  notes,  that  the  agent's  com- 
mission was  all  the  subscriber  would  be  com- 
pelled to  pay.  for  the  company  would  carry 
his  subscription  as  a  loan  which  would  eventu- 
ally be  paid  out  of  the  divideuda  from  the  stock, 
are  mere  puffing  inducements  or  promises  for  fu- 
ture performance,  and  not  fraudulent  misrepre- 
eentations,  ei^ially  where  it  does  not  »)pear 
that  the  company  had  no  intention  to  refuse  a 
compliance  with  such  promises. 

[I!>d.  Note. — For  other  cases,  see  Corporations, 
Cent  Dlir.  f|  244,  246-204.  1407,  140^ ;  De& 

Dig.  I  8o.*r 


Appeal  frotn  Taylor  Ooant^  Oonrt;  B.  M. 
Overablner,  Jadge. 

Action  bjr  8.  A.  Pitzer  agaliut  J.  B.  Oape. 
Judgment  for  the  i^alntU^  and  defendant  ap- 
peals. Affirmed. 

Howtil  Johnson  and  W.  A.  HaddeOj  both  of 
Ft  Stockton,  and  Cunningham  &  Oliver,  of 
Abilene,  for  appellant  Ben  U  Cox,  of  Abt 
llne,  tor  appellee. 

DUNKLIN,  J.  J.  E.  Cope,  Felix  S.  Wilson, 
and  Tom  Cope  each  subscribed  for  10  shares 
of  capital  stock  of  tbe  face  value  of  $1,000 
In  the  Wichita  Southon  Life  Insurance 
Company,  agreeing  to  pay  therefor  tbe  sum 
of  $2,500,  evidenced  by  two  promissory  notes, 
one  for  $2,000,  payable  to  the  company, 
and  one  for  |000  payable  to  S.  A.  Pitzer, 
who  solicited  the  subscriptions  for  and  ou 
behalf  of  the  company  under  appointment  by 
F.  W.  Grlffln,  its  fiscal  agent  The  subscrip- 
tion contracts  were  In  writing  duly  signed, 
and  each  an  exact  copy  of  the  other.  Three 
suits  were  Instituted  by  Pitzer  upon  the  notes 
executed  to  him,  and  from  Judgments  in  Ms 
favor  the  defendants  have  appealed,  and  the 
three  appeals  liave  been  consolidated.  Tbe 
cases  were  tried  by  the  court  without  the  aid 
of  a  Jury.  No  statements  of  facts  appear  in 
the  records,  the  assignments  of  error  being 
predicated  upon  findings  of  fact  and  cooclu- 
slons  of  law  filed  by  tbe  trial  lodge.  Tbe 
facts  so  found  by  the  trial  Judge  in  the  case 
against  J.  E.  Cope,  together  vrith  the  con- 
<dnslons  of  law  thereon,  are  as  follows;  the 
flndiugs  of  fact  in  the  other  cases  being  iden- 
tical with  the  exception  that  Tom  Cope's  and 
Felix  S.  Wilson's  names  appear  as  anbacrlb- 
ers  instead  of  J.  E.  Cope: 

"I.  On  or  about  the  7th  day  of  February, 
1912,  tbe  Wichita  Sontbem  Life  Insurance 
Company  was  a  duly  Incorporated  life  Insur- 
ance company  under  tbe  laws  of  the  state  of 
Texas,  doing  business  and  having  its  prln- 
I  dpal  office  and  place  of  business  in  Wichita 
I  Falls  in  Wichita  county,  Tex.,  and  J.  B.  Cope, 
tbe  defendant,  was  a  resident  dtlzen  of  Ft 
I  Stockton  in  Pecos  county,  Tex. 
j    "II.  Prior  to  said  date  it  was  proposed  by 
I  said  corporation  to  increase  Its  capital  stoc^ 
j  and  surplus  fund,  as  shown  by  the  contract 
between  said  company  and  defendant,  as 
j  hereinafter  set  out  and  F.  W.  Griflin  of 
I  Wichita  Falls  was  engaged  or  employed  by 
said  cmnpany  as  its  fiscal  agent  to  dispose  of 
I  said  irttares  of  capital  stock  repres^ted  by 
[  said  increase,  and  said  Orlflln  was  duly  au- 
thorized and  empowered  to  soUdt  and  obtain 
subscription  contracts  to  aald  Increase  of  said 
capital  stod  oa  blank  torau  tor  aobacrlptlon 
approved  by  said  company,  one  of  whidi 
forms  was  used  In  taking  aald  sab«er^»tl<m  of 
tbe  defendant 

**UI.  Said  F.  W.  Grifflii  em^ored  plalntUT, 
8.  A.  Pitzer  of  Abilene^  Tex.,  to  aaalat  blm  In 
taking  fobacriptlons  to  the  capital  stock  of 
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said  company,  and  the  said  company  secured 
the  subscriptions  of  defendant  to  10  sbares 
of  said  capital  stock,  the  defendant  entering 
Into  the  following  contract,  to  wit :  'No. 
shares,  10.  Subscription  Contract  to  Increase 
Capital  Stock  of  Wichita  Sonthem  Life  In- 
Burance   Company,   Wichita   Falls,  Texas. 
Wbereas,  Wichita  Southern  life  Insurance 
Company  Is  a  life  insurance  company,  suc- 
cessfully organized  and  incorporated  under 
tbe  laws  of  the  state  of  Texas,  and,  whereas, 
it  is  proposed  to  increase  the  capital  stock  of 
said  company  in  accordance  with  the  provi- 
alc»i8  oC  the  laws  of  the  state  of  Texas,  to  an 
amount  not  exoeedli^  with  that  already  snb- 
■crtbed,  a  total  paid-ap  capital  sto<^  of  $300,- 
000.00  and  a  paid-up  snrpli^  of  $800,000.00; 
and,  whereas,  said  company  has  engaged  F. 
W.  Griffin  as  fiscal  agent,  to  sell  said  Increase 
In  csjdtal  stock:  Now,  therefore,  1,  J.  B.  Cope 
«f  St.  Stockton,  Texas;  berd>y  sabBcribe  for 
ten  shares  of  the  said  capital  stock  when 
so  Increased,  of  the  par  value  of  $100.00  each, 
said  stock  to  be  tolly  paid  up  and  nonassttsa- 
ble,  and  X  agree  to  pay  tberefor  $260.00  per 
share  as  follows:  $50.00  per  share  to  be  paid 
to  said  7.  W.  Oriffln  In  cash  on  date  of  snb- 
scrlptliHi,  to  be  appropriated  by  bim  for  seli- 
Jng  and  dlstrlbuttoig  the  stock  hereby  sub- 
scribed for;  and  $200.00  per  share  to  be  paid 
at  Wldiita  Falls,  Texas,  to  the  said  company 
on  January  Ist,  1913,  as  evidenced  by  my 
promissory  note  of  even  date  herewith,  of 
which  $100.00  goes  to  the  cai^tal  stock  fond 
and  $100.00  to  the  surplus  fond  of  the  com- 
imny;  said  company  alone  has  the  right  to 
accept  or  reject  this  subscription  contract  If 
accepted,  amount  of  $50.00  specified  above  as 
paid  In  cash  to  said  F.  W.  Griffin  on  date 
hereof  shall  be  considered  duly  earned  and 
not  to  l>e  refunded  to  me  under  any  condition. 
If  rejected,  total  payments  made  to  date  here- 
of, shall  be  refunded  to  me.  No  conditions  or 
agreements  other  than  those  printed  hereon 
stiall  be  binding  on  any  party  hereto.    It  is 
expressly  agreed  that  any  payment  becoming 
due  on  the  stock  subscribed  for  or  on  any 
Dote  given  therefor,  must  be  paid  within  ten 
days  after  date  due,  and  In  the  event  of 
failure  to  so  make  such  payment,  then  this 
subscription  contract  and  any  such  note  or 
notes  shall  thereupon  become  void,  and  all 
payments  made  thereon  shall  thereby  at  once 
be  and  become  forfeited  to  said  company, 
and  It  Is  hereby  agreed  that  the  amount  so 
forfeited  Is  and  shall  be  the  stipulated,  liqui- 
dated damages  which  said  company  will 
suffer  by  reason  of  such  failure,  however,  the 
subscriber  shall  have  the  right  to  make  ar- 
rangemente  satisfactory  to  said  company  for 
the  extension  of  such  note,  without  preju- 
dice to  the  rights  of  said  company  or  fiscal 
manager  under  this  clause.  Dated  and  sign- 
ed at  Ft  Stockton,  Texas,  this  19  day  of 
Feb.  1912.    J.  E.  Cope,  Subscriber.  Ranch- 
man, Occnpatlon.    Witness:   S.  A.  Pltzer, 
Afent.' 

166  &W.-^ 


"IV.  The  defendant  paid  no  cash  in  said 
contract,  but  executed  and  delivered  to  the 
said  Pltzer,  the  defendant's  certain  promis- 
sory note  for  $600.00,  payable  to  the  order 
of  the  said  S.  A.  Pltzer  at  Abilene,  Tex., 
six  montlia  after  date,  and  being  dated 
February  7,  1912,  bearing  10  per  cent,  in- 
terest from  date  and  providing  for  the 
10  per  cent,  additional  as  attorney's  fees 
under  the  usual  conditions,  the  same  being 
the  note  sued  on  in  this  clause.  That  the 
defendant  at  the  time  also  executed  his  note 
for  $2,000  to  cover  the  amount  of  $100  a 
share  to  go  to  the  capital  stock  fund,  and 
$100  a  share  to  go  to  the  surplus  fond  of  the 
company  as  provided  In  said  contract;  said 
note  being  payable  to  F.  W.  Qriffin  at  Wldil- 
ta  Falls,  Tex.,  and  being  due  January  1, 1813, 

bearing  interest  at  the  rate  of    per 

cent  from  date,  and  being  dated  February  7, 
1912.  At  the  time  of  the  delivery  of  said 
contract  and  notes  to  the  said  Pltzer  by  de- 
fendant, the  said  Pltzer  delivered  to  the  de- 
fendant a  receipt,  which  is  as  follows,  viz.: 
*No.  Feby.  19,  1912.  Received  of  J.  B.  Cope 
of  Fort  Stockton,  Texas,  the  sum  of  five 
hundred  dollars,  as  part  payment  for  10 
shares  of  the  capital  stock  of  Wlchite  South- 
ern Life  Insurance  Company  of  Wichita 
Falls,  Texas,  as  set  forth  In  said  subscrip- 
tion contract  numbered  as  this  receipt  and 
bearing  even  date  herewith.  Should  said 
subscription  contract  be  not  accepted  by  said 
company,  the  amount  paid  as  per  this  receipt 
will  be  refunded.  It  is  expressly  agreed  that 
any  payment  becoming  doe  under  the  said 
subscription  contract,  or  on  any  note  given 
for  the  stock  thereby  subscribed  for  must  be 
paid  within  ten  days  after  date  due,  and  in 
the  event  of  failure  to  so  make  any  such  pay- 
ment, then  the  said  subscription  contract  and 
the  said  note  or  notes  shall  thereupon  be- 
come void  and  all  payments  thereon  sliall 
thereby  at  once  be  and  become  forfeited  to 
said  company  and  it  is  hereby  expressly 
agreed  that  the  amount  so  forfeited  Is  and 
shall  be  the  stipulated  liquidated  damages 
which  said  company  will  sufFer  by  reason  of 
such  failure.  Not  valid  unless  countersigned 
by  S.  A.  Pltzer,  Salesman.  F.  W.  Griffin,  Fis- 
cal Manager.   ,  Secretary.*  This  receiitt 

Is  countersigned  by  'S.  A.  Pltzer,  Salesman,' 
across  Ite  face.  The  cash  payment  of  $500 
mentioned  in  said  receipt  was  represented 
by  the  note  for  $500  sued  on  in  this  causfc 
That  the  proceeds  of  the  note  were  to  be  di- 
vided between  the  said  Griffin  and  plalntUT, 
and  plaintiff  having  paid  to  said  Grlffln  said 
Griffin's  portion  of  same,  Pitzer  twcame  Oie 
owner  and  bolder  of  said  note. 

"V.  The  said  company  delivered  no  stock 
to  the  defendant  on  the  execution  of  said 
contract  and  notes,  and  no  stock  has  been  de- 
livered to  defendant  thereon,  and  said  com- 
pany has  not  agreed  to  deliver  any  stock 
thereon  until  said  note  for  $2,000  is  paid  In 
fall,  and  demands  paymmt  of  said  note  as  a 
prerequisite  to  Issuing  said  10  shares  of 


Digitized  by 


160  SOUTH  W  JUfrjIUtN  BDPOBTBB 


fTex. 


stock,  or  any  part  thereof,  to  defendant,  bat 
Bald  company  stands  ready  to  d^ver  to  the 
defendant  said  10  shares  of  Btock  on  pay- 
ment of  said  note  for  $2,000.00. 

"VI.  Said  note  for  f2,000  and  said  con- 
tract executed  by  defendant  were  accepted  by 
said  compauy.  and  are  now  held  by  F.  W. 
Griffin,  Uscal  agent  for  said  company,  In  hla 
office  In  Wichita  Falls.  Ho  part  of  said  note 
for  $2,000  has  been  paid,  and  on  the  2d  day 
of  December,  1912,  said  company,  acting  by 
and  through  Its  assistant  manager,  or  fiscal 
manager,  F.  W.  Griffin,  and  orer  his  signa- 
ture wrote  the  defendant  a  letter,  In  sub- 
stance, as  follows,  viz.:  'Your  note  dated 
February  7,  1912,  for  $2,000.00  with  $144.00 
accrued  interest,  making  a  total  of  $2,144.00 
will  be  due  January  1,  1913,  and  we  would 
like  very  much  to  receive  your  check  for 
this  amount  on  that  date.  If  It  is  your  pur- 
pose  to  make  some  other  arrangements  In 
regard  to  the  payment  of  this  note,  kindly 
take  It  up  with  us  at  once  In  order  that  we 
may  have  time  to  consider  the  matter  before 
the  note  Is  due.*  During  the  correspondence 
between  tbe  company  and  the  defendant 
about  the  payment  of  this  note,  which  cor- 
respondence was  conducted  principally,  if 
not  entirely  by  the  fiscal  agent  Grlffln,  the 
company  offered  to  extend  the  time  of  pay- 
ment of  same  on  payment  of  all  Interest  ac- 
crued, and  to  accrue  to  the  date  of  maturity 
of  the  renewal  note  and  expressed  a  willing- 
ness to  make  other  extensions  In  future,  pro- 
vided all  Interest  on  same  was  paid  to  ma- 
turity, and  satisfactory  arrangements  could 
be  made  with  tbe  company  at  tbe  time  of  the 
renewals.  No  renewal  of  said  note  for  $2,- 
000  has  ever  been  executed  by  defendant. 
The  company  does  at  times  accept  renewal 
notes  and  extend  the  time  of  payment  of 
notes  given  as  subscriptions  to  its  capital 
stock. 

"VII.  Said  Pltzer,  in  order  to  indnce  de- 
fendant to  sign  said  contract  and  notes,  rep- 
resented to  the  defendant  at  the  time  of  their 
execution  that  said  note  for  $500,  given  by 
■defendant  to  said  Pltzer,  was  all  that  the 
defendant  would  have  to  pay  on  said  notes; 
that  said  life  insurance  company  was  in  a 
prosperous  condition;  that  it  had  a  large 
amount  of  money  on  band  which  it  was 
loaning  out,  and  in  making  loans  It  always 
gave  its  stockholders  tbe  preference,  and  in 
case  defendant  could  not  pay  said  note  fbr 
$2,000  at  maturity  the  company  would  carry 
It  M  a  loan ;  that  the  company  then  had  on 
hand  a  surplus  out  of  which  It  would  soon 
declare  a  dividend  to  its  stockholders,  and  If 
defendant  would  subscribe  then  he  would 
participate  In  this  dividend ;  that  the  prof- 
its and  Income  of  the  company  were  such 
that  the  dividends  earned  by  the  stock  which 
defendant  subscribed  for  would  be  sufficient 
to  pay  the  interest  on  said  $2,000  note,  and 
would  in  time  pay  the  principal  thereof.  Tbe 
defendant  was  a  stockman,  and  had  little 
knowledge  of  tbe  organization  and  mianage- 


ment  of  corporations,  and  knew  nothing  at 
all  about  the  affairs  of  tbe  Wichita  Southern 
Life  Insurance  Company  except  wliat  Pltzer 
told  bim,  and  never  participated  in  any  stock- 
holders' meeting  of  tbe  company  in  any  way. 
That  he  relied  upon  and  believed  the  state- 
ments of  Pltzer,  and  would  not  have  purchas- 
ed said  shares  of  stock  had  not  such  repre- 
sentations been  made  by  said  Pltzer.  Said 
Pltzer  was  a  comparatlTe  stranger  to  de- 
fendant at  the  time  of  said  snbscription,  they 
having  known  each  other  only  about  two 
weekSL 

"Vila.  I  farth«  find  that  at  the  time  said 
r^resentationa  were  made  said  life  insurance 
company  was  In  a  prosperous  condition,  and 
had  money  to  16an  and  was  loaning  large 
sums  of  money  to  stockholders  and  otbers. 
The  portion  of  its  surplus  represented  by  sell- 
ing its  capital  stock  above  par  was  held  by 
said  company,  and  was  not  distributed  in 
dividends,  but  only  the  portion  of  the  sur- 
plus or  undivided  profits,  derived  from  its 
sales  of  insurance  interest  on  loans  and  oth- 
er sources  was  distributed  In  dividends  to 
the  stockholdera  At  the  time  said  represen- 
tations were  made  said  company  bad  suffi- 
cient surplus,  or  undivided  profits  subject  to 
such  distribution,  to  pay  a  small  dividend  to 
Its  stockholders,  but  no  dividend  was  de- 
clared, and  company  has  never  paid  a  di- 
vidend on  Its  capital  stock,  and  does  not 
contemplate  doing  so  until  the  end  of  the 
year  1913.  Said  company  never  contracts  di- 
rectly to  carry  stock  subscription  notes  and 
apply  the  dividends  on  the  sbxHc  tbey.  rep- 
resent to  the  paymont  aC  or  as  credits  on 
■aid  notes. 

"VIII.  I  find  that  the  defendant  executed 
the  note  described  in  plalntlfTs  petition,  and 
delivered  the  same  to  S.  A.  Pitzer  on  the  date 
of  said  note,  that  said  note  was  in  writing, 
and  by  its  terms  payable  at  Abilene,  Taylor 
county,  Tex.,  and  tbat  said  note  was  past  dne 
and  unpaid  to  the  extent  oC  tbe  Judgment 
rendered  herein. 

"IX.  I  find  that  tbe  $50  per  share  cash 
payment  recited  in  said  subscription  contract 
referred  to  tbe  $600  note  which  was  given  by 
the  subscriber  to  Pltzer,  wliich  $600  note  Plt- 
zer accepted  from  the  subscriber  in  lien  of 
cash  as  a  private  agreemwt  between  the  said 
Pltzer  and  said  subscriber,  and  I  find  that 
Pltzer  then  became  the  owner  of  said  $500- 
note^  and  that  he  paid  said  F.  W.  Grlffln 
$100  out  of  said  note,  and  one  Oharl^  Gra- 
ham, who  acted  with  him  in  securing  said 
subscriptlofi,  $125  out  of  same. 

"X.  I  find  that  defendant  subscriber  fully 
understood  at  the  time  he  executed  said  $500 
note  tbat  said  note  represented  so  much  cash, 
the  duly  earned  compensation  of  said  F.  W. 
Griffin  as  provided  in  said  contract,  and  un- 
derstood Uiat  same  was  not  to  be  refunded 
to  him  under  anj  condition,  save  and  exc^t 
the  rejection  of  bis  subscription  contract  d7 
the  company. 

"XI.  I  find  that  said  Pitxer  did  not  mis- 
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represent  to  0w  nilMCilbw  tbe  present  or 
past  or  «>ytirti"g  statoa  or  condition  of  said 
company  In  order  to  Induce  tb»  eKcntlon  '<tf 
said  note  and  oontxact;  Uiat  tf  be  made  any 
misstatements  wbixii  induced  the  oecntlon 
and  d^very  of  tlie  notes  and  contract,  same 
Involved  future  ccmtlnceocifls,  and  were  q>ec> 
nlatlve  and  conJecturaL 

"From  which  facts  I  find  the  following  con- 
clusions of  law,  to  wit : 

"L  The  Wichita  Soothem  Ufa  Insurance 
Company  could  lawfully  contract  for  the  sale 
of  its  capital  stock  through  an  agent,  and 
agree  to  dellTer  the  same  to  Oie  subscriber 
on  a  future  date,  when  fully  paid  for  in  cash 
upon  d^lrery  there<^  at  least  the  par  value 
thereof,  and  that  tbe  contract  entered  Into 
by  defendant  subscriber  for  such  purdiase  of 
stock  was  a  valid  and  binding  obligation. 

"II.  The  defendant  subscriber,  bavlng  sign- 
ed the  9B00  note  with  due  luiowledge  ot  tbe 
law  and  with  a  full  understanding  ol  what 
It  was  for.  Is  now  estopped  from  claiming 
that  it  is  without  consideration,  or  consti- 
tutes a  part  ot  an  ultra  vlrea  coutrafit 

"III.  The  promises  and  Inducements  taeld 
out  by  the  said  Pltzer  to  defendant  anbscrlber 
to  get  Mm  to  sign  said  contract  and  notes,  in 
effect,  attempted  to  vary  tbe  terms  of  said 
written  contract,  and  were  not  binding  either 
on  said  company,  or  on  Griffin  or  on  Pit- 
zer;  that  they  were  mere  puffing  induce- 
ments and  promises  for  future  performance, 
and  were  not  as  a  matter  of  law  fraudulent 

"IV.  PlalnUfC  Is  enUtled  to  judgment 
against  defeudaut  for  tbe  amoont  due  on  said 
note  according  to  its  terms. 

"V.  I  conclude  that  defendant's  plea  in 
abatement  Is  not  well  taken." 

Tbe  representations  made  by  Pltzer  to  tbe 
snbscrlbers  In  order  to  Indnce  them  to  enter 
Into  the  contracts  and  execute  the  notes,  as 
shown  in  paragraph  VII  of  the  court's  find- 
ings of  fact,  were  alleged  In  appellants'  an- 
swers, conpled  with  allegations  that  the  same 
were  untrue,  and  appellants  each  sought  to 
avoid  llabllily  by  reason  of  such  misrepresen- 
tations. 

[1,2]  By  the  first  asslgoment  of  error  the 
contention  is  made  that  the  findings  shown 
in  the  eleventh  inragrapb  of  the  facts  fonnd, 
in  effect,  that  Pitzer  did  not  misrepresent  to 
tbe  subscribers  tbe  present  or  past  condition 
of  tbe  company;  that  If  be  made  any  misrep- 
resentations which  Induced  the  execution  and 
delivery  of  the  notes  and  contracts,  same 
Involved  future  contingencies  only — Is  con- 
trary to  the  facts  found  In  paragraphs  VII 
and  Vila.  In  what  respects  tbe  supposed 
conflicts  consist  Is  not  pointed  out  in  the  as- 
rignrnwit,  which  for  that  reason  is  too  gener- 
al to  merit  consideration.  Aside  from  that 
suggestion,  however,  we  fail  to  discover  any 
Inconsistencies  in  those  findings. 

[3]  Tbe  prim^pal  defenses  urged  to  the  re- 
coveries sought  are  that  the  subscription  con- 
tracts were  in  violation  of  article  12,  sec- 


tion 6,  of  our  state  Ckmstltutton,  and  Bevised 
Stetntes,  1911,  art  4726,  subdlrlalon  "e,"  4727, 
4733,  1146,  and  1147. 

Arttde  12,  I  6  of  the  Constltntlon  reads: 
"No  corporation  shall  Issue  stock  or  bonds 
ezc^t  for  money  jwid,  labor  dwe  or  prop- 
erty actually  recrived,  and  all  fictitious  in- 
crease of  stock  or  indebtedness  shall  be 
void." 

Article  472S  ct  tbe  statutes  prescribes 
what  shall  be  shown  in  articles  of  incorpora- 
tion of  a  life,  health,  or  accident  insurance 
company,  and  subdivlaiDn  "tf*  of  tlMt  artlide 
reads  as  fbUoTO:  "Sba  amount  of  ito  capital 
stock,  not  leas  than  9100,000.00  all  of  which 
capital  stock  must  be  subscribed  and  fully 
paid  up  and  in  the  hands  of  the  corporators 
before  said  articles  ot  Incorporation  are  filed, 
such  capital  stock  to  be  divided  Into  aharee 
of  one  hundred  dollars  each." 

Article  4727  jirovldea  for  the  amendnmt 
ot  charters  of  insurance  companies. 

Article  4733  provides  that  tbe  laws  rat- 
ing to  and  governing  oorporationa  in  general 
shall  govern  life  insurance  companies  also  In 
so  for  aa  tbe  same  are  pertinent  and  not  In 
conflict  with  the  statutes  pertaining  specLally 
to  life,  health,  or  accident  insurance  com- 
panies. 

Articles  U46,  1146.  and  U47  pertain  to 
corporations  In  generaL  By  article  1145,  it 
is  provided  that,  in  order  for  a  corporation 
already  formed  to  increase  its  capital  stock, 
the  same  showing  shall  be  made  relative  to 
tbe  amount  of  stock  subscribed  and  the 
amount  of  payments  on  such  subscriptions  as 
Is  reQulred  to  obtain  the  original  charter. 

Article  1146  reads:  "No  corporation,  do- 
mestic or  foreign,  doing  business  in  this 
stete,  shall  Issue  any  stock  whatever,  except 
for  money  paid,  labor  done,  which  Is  reason- 
ably worth  at  least  the  sum  at  which  It  was 
taken  by  the  corporation,  or  property  actual- 
ly received,  reasonably  worth  at  least  the 
sum  at  which  It  was  taken  by  the  company. 
Any  corporation  which  violates  the  provi- 
sions of  this  article  shall,  on  proof  thereof 
in  any  court  of  competent  Jurisdiction,  for- 
feit Ite  charter,  permit  or  license,  as  tbe  case 
may  be,  and  all  rights  and  ^ncblses  which 
it  holds  under,  from  or  by  virtue  of  the  laws 
of  this  state." 

By  article  1147  it  Is  made  the  doty  of  the 
Attorney  Oeneral  of  tbe  stete  to  institute  Ju- 
dicial proceedings  for  tbe  cancellation  of  any 
stocks  or  bonds  issued  by  a  corporation  In 
violation  of  tbe  provisions  of  article  1146. 

The  decision  in  McCarthy  v.  Texas  Loan  & 
Guaranty  Co.,  142  3.  W.  96,  by  the  Court  of 
Civil  Appeals  for  the  Eighth  District,  and  In 
which  case  a  writ  of  error  was  denied  by  our 
Supreme  Court,  is  tbe  authority  relied  upou 
most  strongly  by  appellants  to  support  their 
contention  that  their  contracts  with  the  in- 
surance company  were  In  contravention  of  0ie 
article  of  the  Constitution  and  of  the  stat- 
utes above  noted,  and  tiierefore  void. 
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It  wU]  be  noted  tbat  tbe  Inhibition  pre- 
scribed by  the  ConstltatlOD  and  statutes  Is 
against  the  issuance  of  stock  without  the 
payment  therefor  in  money,  labor,  or  prop- 
erty, and  that  by  article  4725,  subdivision 
"e"  of  the  statutes,  it  Is  provided  that,  before 
the  issuance  of  the  charter  for  a  life  insur- 
ance company,  the  stock  must  be  fully  paid 
up  snd  In  the  hands  of  corporators,  and  by 
other  articles  of  the  statutes  ttie  same  re- 
quirements necessary  for  tbe  formation  of  a 
ooiporatlcoi  apply  also  to  an  amendment  of 
its  charter  after  it  has  be^  first  organized. 
Tbo  case  of  McCarthy  t.  Texas  Lofui  &  Guar- 
anty Co.,  suio'a,  was  a  salt  by  a  sobsertber 
for  8to(A:  agidnst  a  corporation  to  oif orce  the 
Issuance  to  hlm  of  tbe  stock  fiir  which  he 
had  sttbsodbed,  m  In  the  aUematlTe.  for 
damages  for  breach  of  the  contract  to  Issue 
such  stD<^  According  to  the  terms  of  tbat 
contract,  the  subscriber  was  not  obligated  to 
pay  all  cash  tor  his  stock  whoi  It  should  be 
Issoed,  bat  was  entitled  to  reoelTe  the  same 
upon  paymoit  of  less  than  10  per  cent,  of 
the  contract  l«ice  in  cash  and  tlie  execution 
of  his  notes  for  the  balance.  In  tbat  case 
it  was  held  that  fhe  contract  was  violative  of 
the  prorlslons  of  tbe  Constttatfon  above  not- 
ed. Likewise  in  Hason  v.  First  NatL  Bank 
of  Paint  Rock,  156  S.  W.  366.  also  cited  by 
appellants,  it  was  held  that  a  iKomlssory 
note  givot  for  the  entire  ccmslderation  of 
capital  stock  already  Issued  to  Uie  maker  of 
the  note  was  in  violation  of  the  Constitution, 
and  no  recovery  could  be  had  thereon.  Also 
in  S.  A.  IrrL  Co.  v.  Dentscbmanu,  102  Tex. 
201,  105  S.  W.  486.  114  8.  W.  1174,  our  Su- 
preme Court  used  the  following  language: 
"The  contract  which  Deutschmann  sets  up, 
by  which  he  was  not  to  pay  for  the  stock  any 
money  at  the  time  of  its  Issue  (Italics  ours) 
is  plainly  and  unquestionably  In  violation 
of  the  Constitution  of  the  state,  and,  being 
in  violation  of  the  Constitution,  that  agree- 
ment, in  so  far  as  it  provided  that  Deutsch- 
mann should  have  all  tbe  time  that  he  might 
find  necessary  In  which  to  pay  for  his  stoc^, 
was.  void."  Other  authorities  are  cited  by 
appellants  In  line  with  the  decisloas  noted. 

[4]  The  facts  in  the  case  at  bar  differ  from 
those  in  tbe  cases  noted,  in  tliat,  as  shown  by 
the  subscription  contracts  th^selves,  the 
Insurance  company  did  not  agree  to  deliver 
any  stock  until  the  purchase  price  therefor 
was  fully  paid,  and  the  purchase  price  was 
more  than  double  the  face  value  of  the  stock. 
And  as  redted  In  the  fifth  paragraph  of  the 
conrt's  findings,  none  of  the  stodc  has  been 
delivered  to  appellants,  but  the  company 
stands  ready  to  deliver  the  same  upon  the 
payment  of  tbe  notes  executed  by  the  sub- 
scribers in  favor  of  the  company.  If  the 
company  Is  ready  to  do  this,  then  In  aid  of 
the  Judgment,  It  must  be  presumed  that.  If 
It  has  not  already  done  ao,  it  iB  now  ready 


to  comply  with  the  statutory  requirements 
necessary  to  properly  amend  Its  charter; 
nothing  to  a  contrary  effect  spearing  in  the 
findings. 

As  the  act  prohibited  by  the  Constltutlcm 
and  the  statutes  Is  tbe  Issuance  of  stock  bf 
a  life  insurance  company  without  full  paj- 
ment  of  the  consideration  therefor,  and  as  no 
stock  has  been  issued  to  appellants,  and  as 
the  company  has  not  obligated  itself  to  issue, 
and  does  not  intend  to  Issue,  the  same  except 
upon  payment  by  tbe  subscribers  of  mors 
than  the  face  value  of  the  stock,  the  antbor- 
itles  relied  on  by  appellants  are  not  arollcsp 
ble  in  this  casa 

[f]  It  is  w^  settled  that  a  anbscripUoa 
contract  such  aa  those  in  controversy,  whni 
not  In  violation  of  law.  Is  a  valid  and  bind- 
ing obligation  Trtddi  can  be  enforced  in 
court.  Be)ton  Compress  Co.  v.  Saunders,  70 
Tex.  699,  6  8.  W.  134;  10  Cyc.  394. 

[6]  While  tbe  Insurance  Company  obligat- 
ed Itself  to  issue  stock  to  the  subscribers  Id 
the  future  upon  the  payment  of  the  consid- 
eration therefor,  those  contracts  did  not  con- 
stitute sales  and  actual  Issuance  of  stock 
on  credit  within  the  meaning  of  the  Consti- 
tution and  statutes,  as  appellants  indst  bj 
different  assignments  of  error.  We  are  of 
the  opinion,  further,  that  the  trial  Judge 
was  correct  in  his  finding  that  any  misstate- 
ments by  Pltzer  which  induced  appellants  to 
execute  the  contracts  and  notes  were  mere 
puffing  Inducements  and  promises  for  future 
I>erformance  involving  speculative  and  con- 
jectural future  contingencies  which  were  not 
binding  upon  the  company  for  that  reason, 
and  for  the  further  rea.son  that  th^  were  at 
variance  with  the  written  contracts,  especial- 
ly in  view  of  £be  further  fact  tbat  there  la 
no  finding  by  the  trial  Judge  that  at  the  time 
of  the  execution  of  the  contracts  and  notes, 
the  Insurance  company  had  no  Intention  to 
refuse  a  compliance  with  sudi  promises.  10 
Cyc.  391;  2  Thompson  on  Corporations,  | 
UlL 

Appellants  insist  that  the  court  erred  in 
his  second  conclusion  of  law  In  hcddfue  that 
appellants  are  estopped  from  claiming  thbt  the 
notes  were  a  part  of  an  ultra  vires  contract 
We  agree  with  appellants  In  the  contention 
that  they  would  not  be  estopped  to  claim  tbat 
the  executions  of  the  notes  in  controversy 
were  procured  by  fraudulent  misrepresen- 
tatlODS  of  fact,  but  we  construe  the  conda- 
sion  as  meaning  simply  that,  as  appellants 
had  failed  to  establish  their  pleas  of  fraud- 
ulent misrepresentations  Inducing  them  to 
execute  the  notes,  the  insurance  companf 
was  entitled  to  recover,  and  that  the  con- 
clusion that  appellants  were  estopped  from 
questioning  the  validity  of  the  contracts  was 
used  in  that  sense  only. 

The  Judgmoits  are  affirmed. 
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HOUSTON  /k  T.  a  R.  OO.  v.  EAVES  «C  at 
(No.  7100.) 

(Coort  of  Civil  Appeals  ol  Texas.  Dallas. 
April  U,  1914.    Reheariog  Danied 
May  2,  1914.) 

Railboads  (i  200*)  —  iHJUBna  to  Fbofeb- 
TT— Persons  Liablb— Licsnseb. 

One  who  leased  a  portion  of  a  right  of  way 
of  a  railroad  company  and  assumed  all  loss  and 
dam^e  caused  by  the  negligence  of  the  company 
is  not  thereby  required  to  pay  to  the  company 
the  amoant  of  damages  recovered  from  It  by 
one  who  owned  a  house  sltnated  on  the  right 
of  way,  bat  who  was  cot  holdiiig  under  the 
lessee  or  in  privity  with  him,  and  of  which 
hoose  the  company  had  never  pot  the  lessee  in 
possesaioii,  for  the  negligent  burning  of  the 
noose. 

[Gd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  St  802-816;  Dec  Dig.  S  259.*] 

Appeal  from  limeBtone  County  Court;  A. 
IL  Brackmon,  Judges 

Action  by  3.0.  Eaves  against  the  Houston 
St  Texas  Central  Railroad  Company,  in  which 
one  Allen  was  made  a  defendant  by  said 
railroad  company.  From  a  Judgment  in  fa- 
vor of  tbe  plaintiff  and  of  tbe  defendant  Al- 
len against  the  said  company,  the  company 
appeals.  Affirmed. 

Baker,  Botts.  Parker  &  Garwood,  of  Hons- 
ton,  and  C.  S.  Bradley,  of  Groesbeck,  for  ai>- 
pellant  Bradley  &  Herring  and  W.  T.  Jack- 
son, all  of  Groesbeck,  for  appellees. 

BAINET,  O.  J.  Appellee  J.  C.  Eaves  saed 
the  appellant  to  recover  damages  sustained 
from  the  loss  of  a  certain  cotton  seed  house, 
and  other  property  sltnated  on  the  right  of 
way  of  appellant,  caused  from  a  fire  negli- 
gently set  out  on  tbe  rlgbt  of  way  by  appel- 
lant's servants. 

Defendant  answered  by  general  denial,  and 
specially  that  plaintiff  was  holding  the  prem- 
ises under  lease  from  one  Allen,  which  was 
then  in  force,  of  which  plaintiff  was  assignee, 
and  by  the  terms  of  said  lease  It  was  agreed 
that  Allen  was  to  assnme  all  loss  and  dama- 
ges caused  by  the  negligence  of  said  railroad 
company  to  said  property,  and  the  said  Al- 
len was  vouched  in  by  appellant,  and  Judg- 
ment was  asked  over  against  Allen  in  tbe 
event  It  bad  to  pay  for  the  destruction  ot 
said  property. 

Allen  pleaded  a  general  denial  and  Inter- 
posed other  defenses. 

A  trial  was  had  without  a  Jury,  and  Judg- 
ment rendered  against  tbe  railroad  company 
in  txnx  of  plalntUf,  and  also  in  favor  of 
Alien. 

Tbere  is  no  error  presented  that  requires 
a  reversal  of  this  cause.  The  evidence 
shows :  That  appellant's  servants  were  negli- 
gent in  setting  Ore  to  the  grass  on  the  right 
of  way  when  a  strong  wind  was  blowing,  and 
in  not  watching  end  preventing  tbe  Are  from 
burning  plaintHTs  house. 

(2)  That  Eaves  was  In  no  way  liable  for 
the  destruction  of  the  bouse.  He  was  not 


holding  under  Ailen  nor  in  privity  with  the 
contract  between  appellant  and  appellee  Al- 
len. 

(3)  Allen  is  not  liable  to  appellant  on  the 
contract  between  tbem.  The  contract  by  its 
terms  leased  tbe  right  of  way  to  Allen,  and 
Allen  assumed  all  risk  of  appellant's  negli- 
gence for  loss  by  fire  to  the  property  on  the 
right  of  way  leased  by  Allen.  Tbe  house  of 
Eaves  that  was  burned  was  situated  on  one 
end  of  the  rlgbt  of  way,  and  was  tben  and 
there  owned  by  another  when  Allen  entered 
Into  the  contract  of  lease,  and  he  was  never 
In  possession  of  said  house.  The  appellant 
bad  never  put  him  In  possession  of  said 
house,  and  therefore  be  was  not  resiransible, 
under  the  contract  to  said  appellant^  fbr  tbe 
burning  of  the  house. 

Tbe  Judgment  is  afiirmed. 


ALDERETE  v.  MOORE  et  aL    (No.  S28.) 
(Court      Ovil  Appeals  of  Tazaa    Bl  Paso. 
April  le,  1914) 

Apfeal  ano  Ebrob  (I  773*)— BBzcra— Fail- 
UBB  TO  Pmc— Effect. 
The  judgment  will  be  affirmed  If  appelant 
files  no  brief;  there  being  no  fundamental  er- 
ror. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |8  3104.  8108-3110;  Dec. 
Dig.  i  773.«1 

Appeal  from  El  Paso  County  Court ;  J.  M. 
Denver,  Special  Judge. 

Action  by  Victor  0.  Moore  and  another 
against  Isaac  AJderete.  From  a  Judgment 
for  plaintifTa,  defendant  appeaia  Affirmed. 

O.  L.  Yowell,  of  El  Paso,  for  ai^ellant. 
J.  11  Harris  and  T.  A.  Falvflor.  both  of  El 
Paso,  for  appelloM. 

HIGGINS,  J.  This  was  a  suit  to  recover 
a  balance  alleged  to  be  doe  by  Alderete  to 
the  law  firm  of  Moore  &  Moore,  for  profes- 
sional services  rendered,  resulting  in  a  ver- 
dict and  Judgment  In  favor  of  appellees. 

There  Is  no  brief  on  file  in  appellant's  be- 
half, and,  since  tbere  Is  no  fundamental  er- 
ror, tbe  Judgment  vUl  be  affirmed.  Because 
of  such  failure  to  file  brief,  tbe  various 
assignments  of  error  are  not  entitled  to  con- 
sideration and  are  not  conalderod,  but,  in 
passing.  It  may  be  said  that  vre  have  ex- 
amined the  entire  record,  and  apparently 
none  of  the  assignments  are  welt  takm,  and, 
had  they  been  presented  by  proper  brle^  the 
same  would  have  been  ovprmled. 

Affirmed. 


MISSOURI,  K.  &  T.  RT.  CO.  OF  TEXAS 
V.  COOK.    (No.  7874.) 

(Court  of  Civil  Appeals  of  Texas.   Ft  Worth. 
Feb.  28,  1014.    Rehearing  Denied 
April  4,  1914J 

1.  Cabbiebs  (I  S21*>— Ihjubies  to  Pabobh- 
QBBa— InsiBucTxona— AssuuxHO  Facts. 
A  cbatge,  in  an  action  jfor  injuries  caused 
by  the  failure  of  a  ndlroad  company  to  warm  its 
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d^t  after  arrinl  of  plaintiff  by  train,  the 
first  paragraph  of  which  stated  abstraetlr  the 
doty  of  the  company  under  Rev.  St.  1911,  art 
6591,  to  ktep  its  station  lighted  and  ^arm  for 
not  leas  than  one  hoar  after  the  departure  of 
all  pasaenxer  traiu,  and  the  second  paragraph 
of  which  applied  the  law  by  InBtmctlng  the  jury 
that  if  they  fonnd  that  plaintiff  was  a  passen- 
ger, etc.,  they  should  find  for  her,  is  not  er- 
roneous as  assuming  that  the  plaintiff  was  a  pas- 
maser  during  the  tune  of  whiieh  she  complained. 

TEd.  Note^For  other  case^  aee  Carriers, 
Cent  Dig.  U  1247, 132fr<1336ri848;  Dec.  Dig. 

2.  Cabbiers  (I  247*)— Cabbiaqb  of  Passkn- 

OEBS— TebUINATIOIT  OF  BeLATIONBHIF. 

By  the  common  law,  the  relation  of  carrier 
and  passenger  does  not  terminate  until  after 
the  passenger  baa  alighted  and  has  a  reasonable 
time  and  opportunity  to  leave  the  depot,  the 
question  of  what  is  a  reasonable  time  and  op- 
portunity being  one  of  fact,  dependent  on  the 
drcumsUinces  of  the  particular  case. 

[Ed.  Note.— For  other  cases,  see  Carriers^ 
Cent  Dig.  »  984-993;  Dec.  Dig.  I  2A7.*] 

8.  OABxau  (I  247*)— Gabbiaox  of  Pasbsn- 

GKRS— TEBMINATION  OF  KbLATIONSHIP. 
Bev.  St.  1911,  art.  6591,  requiring  rail- 
roads to  keep  their  passenger  depots  open,  light- 
ed, and  heated  for  one  hoar  after  the  departure 
^  passenger  trains,  fixes  the  reasonable  time 
witnin  which  a  passenger  may  remain  in  the  ata- 
tioD,  without  losing  his  right  to  protection  as 
such,  at  not  less  than  one  hour. 

[Bd.  Note.—For  other  easo,  see  Carriers, 
Cent  Dig.  H  984-008;  Dec  Dig.  |  247.«] 

4.  Cabbiebs  (I  333*)— Cabbiaob  of  Pabbeh- 
0KB8— Injubt  to  Passbngebs-^ontbibuto- 

BT  NBOUOBNCB. 

One  who  remains  in  a  railroad  station 
for  the  full  hoar  during  which  Rev.  St  1911, 
art  6681,  nquire«  it  to  be  warmed  and  lighted, 
after  he  has  reasonable  time  and  opportunity 
to  leave,  and  thereby  submits  himself  to  danger 
or  discomfort,  cannot  recover  for  the  conse- 
quences because  his  own  negligence  contributed 
to  the  result 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1886, 1386,  1888-1307;  Dec.  Dig. 
I  833.*] 

5.  Cabbiebs  ($  346*)— Injubikb  to  PAsmN- 
GEBa— Actions — Supficienct  of  BviDEnOE 

— OOKTBIBUTOBT  NBOUOBHCE. 

In  an  action  for  injuries  caused  by  the  fail- 
ore  of  a  railroad  company  to  keep  Its  depot 
lighted  and  warmed  for  one  hour  alter  the  de- 
partnre  of  a  passenger  train,  as  required  by  Rev. 
St  1911,  art.  6591,  evidence  held  suffident  to 
warrant  the  jury  In  findiiw  that  the  plaintiff 
was  not  negligent  in  remaining  in  the  depot  dnr- 
ing  the  full  hour. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {  1401;  Dec.  Dig.  1  346.*] 

6.  Cabbiebs  (§  321*)~Injubt  to  Passbngebs 
— Ikstbuction— Duty  of  Cabbies. 

In  such  an  action  a  special  charee  that  the 
railroad  company  owed  tne  plaintiff  no  duty 
to  take  her  to  the  botel,  or  to  provide  her  lodg- 
ing from  the  time  of  the  arrival  of  the  train 
until  the  hour  at  which  she  left  the  depot,  might 
have  misled  the  jury,  since  the  company  did 
owe  her  a  duty  for  at  least  a  part  of  the  time 
to  keep  the  depot  warm. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {S  1247,  1326-1336,  1343;  Dec.  Dig. 
I  321.*] 

7.  Damages  (i  132*)— Excbsbite  Dahaobs— 

PBBSOlfAL    INJUBIES  —  lUFAIBUENT  OF 

Health. 

Where  tlie  evidence  showed  that  plaintiff, 
a  woman  64  yeara  old,  who  prior  to  that  time 


result  of  sitting  in  a  cold  railroad  depot  after 
her  arrival  on  one  of  defendant's  traina,  and 
that  such  symptoms  had  oontinnad  mora  or  less 
ever  since,  resulting  in  an  inability  to  work, 
and  the  question  of  the  permanent  injazy  was 
submitted  to  the  jury  without  objection,  a  ver- 
dict for  $2,876  wUl  not  be  set  aside  as  excessive. 

[Ed.  Note.— For  other  caaea,  see  Damaxeau 
Cent  Dig.  K  872-885,  386;  Dec  Dig.  fm*} 

Appeal  from  District  Court,  Clay  C01111I7; 
P.  A.  Martin,  Judge. 

Action  by  Mrs.  A.  P.  Cook  against  tlie  Mis- 
souri, Kansas  &  Texas  Railway  Company  oC 
Texa&  Judgment  for  tlie  plaintiff,  and.  de- 
fendant appeals.  Alflrmed. 

Gamett  &  Garnett,  of  GalnearUle,  for  ap- 
pellant Taylor  &  Humphrey,  and  WantUnd 
&  Parrish,  all  of  Henrietta,  for  apptilee. 

CONNUB,  a  J.  Tbis  suit  was  Institoted 
by  Mrs.  A.  P.  Cook  to  recover  of  appellant 
damages  for  alleged  iQjnries  sustained  by 
ber  on  tbe  ground  that  ai^lant  had  failed 
to  maintain  lights  and  fire  In  its  station  at 
Henrietta  for  one  hour  after  the  departure 
of  Its  8  o'clock  a.  m.  train  November  7,  1912. 
Appellant  answered:  First,  1^  a  general  de- 
nUtl;  second,  tbat  appellee  ceased  to  be  a 
passenger  upon  readiing  and  safety  alight- 
ing from  the  train  at  Henrietta,  and  bence 
that  appellant  owed  ber  no  further  duty; 
third,  that  opportonlty  was  afforded  tbe  ap- 
pellee upon  the  occasion  in  question  of  leav- 
ing the  depot  by  means  of  a  cab  which  met 
said  train,  but  that  she  did  not  ayall  herself 
of  this  opportunity,  and  made  no  effort  to  se- 
cure other  accoQunodatlons  for  the  balance  of 
tbe  night,  and  that  ber  injuries,  U  any,  were 
brought  about  by  such  failure  on  her  part; 
and,  fourth,  that  appellee's  111  health.  If  any, 
was  not  the  result  of  remaining  in  appel- 
lant's depot  from  8  a.  m.  until  6: 80  a.  m.,  but 
was  due  to  overwork,  nervous  breakdown, 
and  conditions  over  which  appellant  bad  no 
control,  and  to  which  its  action  did  not  con- 
tribute. A  trial  before  a  Jury  upon  the  is- 
sues indicated  resulted  In  a  verdict  and  Judg- 
ment in  appellee's  favor  for  the  sum  of  $2,' 
876. 

[1]  The  first  and  second  paragraphs  of  tbe 
court's  charge  are  criticised  as  being  on  the 
weight  of  the  evidence  in  assuming  that  ajv 
pellee  was  a  passeng^  during  tbe  time  of 
which  she  complains,  but  these  criticisms 
must  be  overruled  we  think.  Tbe  first  para- 
graph merely  states  In  an  abstract  w«v  thA 
duty  of  the  railway  company,  as  declared  by 
the  article  of  the  statutes  hereinafter  quoted, 
to  keep  its  passenger  station  lighted,  warm- 
ed, and  open  for  all  passengers  entitled  to  gc 
therein  for  a  time  not  less  than  one  hour  be- 
fore tbe  arrival  and  after  tbe  departure  of 
all  trains  carrying  passengers.  The  second 
paragraph  then  proceeds  to  apply  tbe  law  by 
instmcttng  tbe  Jury  tbat  if  tb^  found  that 
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appellee  was  a  peflBcmger,  etc,  they  should 
find  for  the  plaintiff,  thna  distinctly  snhmlt- 
ting  to  the  jury  In  an  afllrmatlTe  form  the 
Issue  of  whether  appellee  was  a  passenger 
at  Uie  time  in  controrarsy,  in  view  of  which 
the  merdy  possible  infexence  that  appellant 
has  dzawn  from  the  cha^  was  evidently 
without  appreciable  force.  The  further  criti- 
cism of  the  ^rge  that  In  the  third  para- 
graph the  court  assumes  that  plaintiff  was 
injured  must  be  answered  in  the  same  way. 
The  diarge  as  a  whole  dearly  leaTes  the  Is- 
sae  for  the  determination  of  Uw  jury. 

The  vital  question  on  the  issue  of  appd- 
lanf  8  UaUaty  is  raised  by  the  fourth  assign- 
ment complaining  <tt  the  refusal  of  the  fol- 
lowing tvedal  dia^:  "Gentlonen  of  the 
Jury,  the  evidence  in  ttds  case  shows  that 
after  the  plalntlfl  readied  Henrietta  at  S  a. 

Novmber  T.  1912,  and  disembarked  from 
defendant's  train  that  she  ceased  to  be  a  pas- 
senger of  defendant,  and  that  it  owed  her  no 
farther  duty.  Tod  will,  therefore,  return 
your  verdict  for  deC&idant."  The  contaitl(nL 
Is  that  under  the  nndUirated  evidence  the 
plaintiff  at  Uie  time  of  her  Injury,  if  any, 
had  ceased  to  be  a  paasenger,  and  hence  that 
as  to  her  the  defendant  was  not  bound  to 
famish  light  or  warmth. 

Bevised  Statutes,  1911,  article  6691.  reads: 
"Every  railroad  company  doing  business  in 
this  state,  shall  keep  its  depots  or  passei^r 
houses  in  this  state  lighted  and  warmed,  and 
ttpesa  to  the  ingress  and  egress  of  all  passen- 
gers who  are  oititled  to  go  tiier^  for  a  time 
not  leas  than  tme  hour  beAire  tba  arrival  and 
after  the  departure  of  all  trains  carrying 
lassengers  oa  wash  railroad;  and  every  such 
railroad  company,  for  each  failure  or  refusal 
to  comply  with  the  provlslims  ct  this  article, 
shall  forfdt  and  pay  to  the  state  of  Texas 
the  sum  of  fifty  dollars,  which  may  be  sued 
for  and  recovered  in  the  name  of  the  state  in 
any  court  of  competent  Jurisdiction,  and  shall 
be  liable  to  the  party  Injured  for  all  damages 
by  reason  of  such  jWure." 

[2]  Even  in  the  absmce  of  a  statute  by  the 
common  law  the  relation  of  carrier  and  pas- 
senger does  not  terminate  until  after  the  pas- 
senger has  alighted  and  bad  reasonable  time 
and  opportunity  to  leave  the  depot  or  alight- 
ing place,  the  question  of  what  is  reasonable 
time  and  opportunl^  being  one  of  fitct  de- 
pendent on  the  circumstances  of  the  partic- 
ular case.  See  Tex.  &  Pac  Ry.  Co.  v.  Dick. 
83  S.  W.  895;  Ormond  v.  Hays,  60  Tex.  180; 
4  Elliott  on  Railroads  (2d  Kd.)  |  1592,  and 
cases  cited  In  notes. 

[S]  An  analysis  of  the  article  of  the  statute 
quoted,  however.  Indicates  the  legislative 
purpose  to  arbitrarily  fix  not  less  than  one 
hour  as  the  reasonable  time  within  which  a 
departing  passenger  may  acquaint  hlmeelf 
with  his  surroundings  and  deliberate  npon 
ways  and  means  for  his  further  progress. 
The  statute  is  Imperative  in  form,  and  the 
right  of  the  state  In  the  exercise  of  its  regula- 
tory and  polioe  poww  to  so  prescribe  is  imt 


questioned.  Indeed,  iQiptilant  on  the  trial 
in  effect  so  asnuned  by  reanesting  the  follow- 
ing special  charge,  which  the  court  gave,  via.: 
"I  you  that  defendant  was  required 

under  the  law  to  keep  its  depot  warmed  and 
lighted  for  one  hour  after  the  departure  of 
Its  3  a.  m.  train  upon  the  oooaalon  In  qnes< 
tlon.  Now,  If  yon  dnd  from  the  evidence 
that  a  reasonable  time  within  whlcb  plaintiff 
should  have  left  defendant's  d^iot  did  not  ex- 
ceed* one  hour  afta  the  departure  of  said 
train,  then  I  charge  yon  that  you  cannot  al- 
low lOaintlfl  damage  for  any  injury  sustain* 
ed  by  her,  if  any,  by  remaining  in  said  d^iiot 
for  a  lon^  time  than  one  hour  after  the  de- 
parture of  defendants  train." 

[4, 1]  Of  conzsB  the  statute  is  not  to  be  con- 
strued 80  as  to  impose  a  liability  in  favor  of 
a  d^iartlng  passenger  who  remains  In  the 
depot  for  the  full  hour  without  cause  or  rea- 
son after  he  has  had  time  and  opportunity  to 
leave.  Should  he  do  so,  and  thus  voluntarily 
subject  hlmielf  to  duiger,  discomfort,  or 
harmful  conditions,  he  will  be  required  to 
bear  the  burden  of  the  consequences,  on  the 
fli  miliar  ground  that  his  own  negligence  con- 
tributed to  the  result.  So  the  question  ot 
whether,  within  tSa  prescribed  hour  at  least, 
appellant  was  liable  for  its  failure  to  perform 
the  duty  of  keeping  its  depot  lighted  and 
warm  must  depend  upon  the  Issue  of  appel- 
lee's own  contributory  negligence.  This  Is- 
sue was  fully  submitted  both  in  the  court's 
charge  and  In  special  charge  given  at  appel- 
lant's request,  and  we  cannot  say  that  the 
evidence  la  Immffldait  to  support  the  Jury's 
verdict  thereon  In  appeUee's  favor.  There 
is  evidence  tending  to  show  that  appellee  was 
about  54  years  old,  frail  In  body,  thinly  clad, 
accompanied  by  a  small  grandddld,  and  near- 
ly blind.  There  was  other  evidence  to  the 
further  ^ect  that  she  was  unacquainted  with 
the  location  of  the  town  or  hotels,  some  half 
a  mile  away ;  that  there  was  no  cab  that  met 
the  train ;  that  she  lived  and  worked  in  rural 
communities  and  was  timid  and  unresource- 
ful.  as  the  Jury  may  have  Inferred  from  her 
appearance  and  manner  of  testifying.  This 
evidence,  we  think,  sufficiently  sustains  the 
jury's  verdict  that  ai^Uee  was  not  guilty  of 
negligence  in  remainii^  In  appellant's  depot 
for  an  hour  at  least  after  her  arrival  at 
Henrietta.  Hence  for  that  time  appellant 
owed  appellee  the  duty  of  ke^ng  its  depot 
open,  lighted,  and  warm,  and  is  liable  under 
the  statute  for  the  proximate  results  of  Us 
failure  to  discharge  such  duty.  In  this  con- 
nection we  shonld  perhaps  state  that  we  have 
not  found  it  necessary  to  consider  appellant's 
duty  beyond  the  hour.  Inasmuch  as  the  court 
submitted  the  case  on  the  statute  and  the 
evidence  tends  to  show  that  appellee's  in- 
juries were  caused  within  less  than  an  hour 
after  her  entry  in  the  depot 

[61  We  find  nothing  in  the  case  requiring 
special  charge  No.  1,  to  the  effect  that  appel- 
lant was  under  no  duty  to  take  appellee  to 
a  hotel  w  to  provide  her  lodging  from  8 
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to  6:30  a.  m.  when  sbe  darted.  Indeed,  the 
<^ige  might  have  been  misleading,  for  it 
aniellee  was  without  negligence,  aroellant 
did  owe  the  duty  of  fnrnlahlng  a  warm  depot 
toT  at  least  part  of  the  time  spedfled.  Other 
special  charges  refused  were,  so  far  as  prop- 
er, Included  In  durges  glTen. 

[7]  It  is  also  insisted  that  the  verdict  and 
Judement  is  excesslTe,  bat  as  to  this  also  we 
have  concluded  that  it  is  onr  duty  to  mle 
against  appellant.  It  appellee's  evidence  is 
to  be  credited,  and  the  lory  evldraitly  did 
credit  it,  she  was,  prior  to  the  occurrence  in 
question,  in  good  health  and  able  to  jflow, 
hoe,  and  satber  hei  craps,  as  had  been  her 
habit  of  life  In  supporting  herself  and  (^11- 
dren ;  that  the  night  was  cold,  as  was  also 
the  depot  when  she  entered  it;  that  ^It  re- 
mained cold,  and  that  wlttiln  lees  than  an 
hour  aftCT  her  entry  she,  as  a  result,  was 
seised  with  a  asvae  tun  or  "rigor,"  follow- 
ed fever;  Oat  such  symptoms  liadowtlnu- 
ed  more  or  leas  of  the  time  since,  causing 
suffering  and  an  Inability  to  labor,  etc  The 
court  even  submitted  the  issue  of  permanent 
injury,  and  we  find  no  specific  complaint  that 
the  evidence  did  not  warrant  the  snbmlsslOD. 
So  tbet,  on  the  whole,  we  feel,  as  stated,  un- 
able to  say  that  the  verdict  and  Judgment  is 
eccessive.  See  atlzena'  By.  Co.  v.  OrlfDn, 
49  Tex.  Otv.  App.  66».  10»  &  W.  999,  and 
cases  therein  cited. 

Questions  presented  by  asBignments  not 
noticed  are  sufficiently  disposed  otf  we  fldnk, 
by  what  we  bam  already  said.  It  Is,  aecord> 
Ingly,  ordered  that  all  assignments  of  error 
are  overruled,  bxi&  the  Judgmcmt  affirmed. 


MASON  V.  WARD.    (No.  T903.) 
(CoQrt  of  Civil  Appeals  of  Texas.    Ft  Worth. 
March  28,  1914.) 

1.  Laitdlobd  and  Tenant  (|  330*)— Renting 

ON  ShABES  —  PUBCHASEBS  IHOlf  TENANT  — 
LlABIUTT  TO  ItANDLOBD. 

If  the  lease  from  B.  to  A.  provided  B. 
sfaoold  receive  as  rent,  not  one-fourtli  of  the 
cotton  raised,  bat  oce-foarth  of  the  proceeds  of 
tlw  cotton,  neither  B.  nor  M.,  who,  during  the 
life  of  the  leas^  bought  the  land,  baa  an; 
claim  against  W.  because  of  his  buring  the 
cotton  of  A. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  1394-1899;  Dee.  Dig.  | 

ssa*] 

2.  liANOLOBD  Ann  Tenant  (|  880*)— Riktiivo 
ON  Shabes  — Pubchasebs  fboh  Tenant — 

LlABIUTT  TO  LaNDLOBD. 

If  the  lease  from  B.  to  A.  provided  that  B. 
should  receive  as  rent  one-fourth  of  the  cot- 
ton raised,  then  title  to  such  part  of  the  cot- 
ton raised  and  gathered  vested  in  B.,  making 
W.  liable  to  B.  because  of  baying  B.'b  share  of 
A.,  unless  A.  had  an  unrevoked  agency  from  B. 
to  sell  bis  share. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  U  1804-1S99;  Dec.  Dig.  | 
830.'] 

S.  Pbincipal  ano  Aoent  (I  8*)— Cbkation  of 
Relation. 

If  tiM  lease  of  B.  to  A.  provided  B.  was 
to  receive  as  rent  one-fourth  of  the  cotton  rais- 


ed, so  that  title  to  one-fourth  of  the  cotton  rais- 
ed and  rathered  vested  In  B.,  then  an  agree- 
ment by  B.  or  M.,  successor  in  title  to  the  land, 
with  A.,  to  sell  the  landlord's  part  of  the  cot- 
ton, would  be  merely  an  apooiutment  of  A.  to  do 
so  as  agent  of  the  landlora. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  H  16.  18;  Dec.  Dig.  S  8.*] 

4.  Pbincipai.  and  Agent  (|  S3*)— Bbvoca- 

TION  OF  AOKNOr. 

AgencT  of  a  tenant  to  sell  the  landlord's 
share  of  the  cotton  raised,  not  inuring  to  the 
financial  benefit  of  the  agent;  can  be  revoked. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  fi  54;   Dec.  Dig.  |  ;&.*] 

6.  PaiNOXPAI.  AND  AQBHT  (|  198*)— BBVOCA- 

mon— FzBEHPToaT  Instbuotion. 

There  \xSng  testimony  of  a  revocation  ol 
an  agency,  which  revocation,  if  made,  would 
make  defendant  liable  to  plaintiff,  it  was  error 
to  instruct  peremptorily  for  defendant 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Gent  Dig.  U  721>,^-726;  Dec.  Dig.  | 
193.*] 

Appeal  from  Taylor  County  Court;  J.  W. 
Moffett,  Special  Judge.  . 

Action  by  J.  C.  Mason  against  3.  K.  Ward. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Reversed  and  remanded. 

Cunningham  &  Sewell,  of  Abilene,  for  ap- 
pellant. Scarborough  A  Blckman,  of  Abilene 
for  app^lee^ 

DUNKLIN,  J.  W.  M.  Brown  leased  a  farm 
to  Sam  Ashby  for  the  year  1812.  During  the 
life  of  the  lease  Brown  sold  the  land  to  J. 
C  Mason.  Aahby  sold  J.  K.  Ward  16  bales 
of  the  cotton  raised  by  him  on  the  farm. 
Mason,  claiming  that  one-fourth  of  said  cot- 
ton was  due  him  under  the  lease  omtract, 
sued  Ward  to  recover  the  value  of  the  same, 
which  he  alleged  to  be  9287.55. 

Two  c<Mitentlons  were  urged  by  Ward  la 
defmse  of  the  plalntifTs  demand.  One  was 
that,  under  the  lease  contract  £r<nn  Brown, 
Ashby  was  autljpriced  to  adl  the  cotton  and 
to  pay  over  to  Brown  ome-f&nrtfa  of  the  pro- 
ceeds, and  that  Mason,  in  buying  the  land. 
toolE  it  subject  to  this  contract  The  other 
contmtion  was  that,  &ttet  Ifascm  pnztibased 
the  laiul,  he  ecpressly  authorised  Ashby  to 
sell  the  ootton  with  Oie  onderstanding  that 
one-fourtb  of  the  proceeds  would  be  paid  tu 
Mason  as  rents. 

In  obedience  to  a  peronptory  Instroction 
from  the  trial  judge,  a  verdict  was  lettumed 
in  favor  of  the  defendant  Ward,  from  which 
Judgment  Mason  has  appealed. 

[1-C]  It,  by  the  terms  of  the  lease  contract 
between  Brown  and  Ashby,  It  was  agreed 
that  Brown  should  recdve  as  rents  one-fourth 
of  the  proceeds  of  the  cotton  instead  of  one- 
fourth  of  the  ootton  itself,  then  nether 
Brown  nor  Mason  could  assert  any  claim 
against  Ward  for  buying  the  cotton.  If  the 
lease  contract  provided  that  foown  was  to 
receive  one-fourth  of  the  oottcm  as  roit,  Oim 
the  title  to  one-fourth  ct  the  cotton  raised 
and.  gathered  waa  vested  in  Brown.  If  such 
was  the  contract,  an  agreement  by  Brown  or 
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Mnaon  for  Adiby  to  sell  tbe  landlord's  part 
of  tbe  cotton  woold  be  merely  an  appoint- 
ment of  Asliby  to  do  so  as  the  agent  of  Oie 
landlord,  and  tbere  Is  ootliliuE  In  the  testi- 
mony wlilt^  would  indicate  tbat  the  landlord 
wonld  not  Have  the  right  to  revoke  such 
agency,  as  It  does  not  appear  that  soch 
agraicy  Id  any  manner  inured  to  the  financial 
benefit  of  Aataby.  Asbby  waa  tbe  only  wit- 
ness who  testified  to  the  terms  of  his  lease 
trcm  Brown,  and,  according  to  some  of  his 
testimony.  It  seems  tHat  Brown  was  to  re- 
ceiTe  one-foortb  of  tlw  cotton  grown  as  rent- 
als^ and  that  Asbby  waa  aiq;>ointed  aguit  of 
Btown  to  sen  the  letter's  Interest  In  the  cot- 
ton. Accordlzw  to  testimony  of  Mason,  after 
be  purchased  the  land  Asbby  recogniaed  the 
right  in  Mason  to  recelre  one-fourth  of  the 
cotton  grown  on  Qie  land.  Maatm  admitted 
Oiat,  prior  to  the  sale  by  Adiby  of  tbe  IS 
bales  to  Ward.  Asbby  s<^d  some  28  other 
bales  and  placed  one-fonrth  of  tbe  proceeds 
thereof  to  Mason's  credit  in  bank,  and  tbat 
Mason  accc;pted  the  same.  His  action  in  so 
doing  tended  to  show  authority  from  Mason 
to  Asbby  to  asU  the  IS  bales  to  Ward.  Of 
course,  If  Asbby  bad  tbe  consent  of  BCason  to 
make  the  sale  to  Ward,  he  would  have  no 
ri^t  to  rmorer  of  Ward.  But  Mason  testi- 
fied furthw  that  before  tbe  sale  to  Ward  be 
expressly  notified  AAby  not  to  sell  any  more 
of  Uie  rmt  cotton,  but  to  tnm  over  the 
same  to  Mason's  ag«it  Sudi  bdng  the  eri- 
dence,  the  trial  conrt  comndtted  error  In 
peremptorily  Instroctlng  a  verdlet  In  fiiTor  of 
Ward,  and  for  this  error  the  Judgment  must 
be  rerened,  and  the  cause  remanded. 
Berersed  and  remanded. 

GONNSB,  O.  J.,  not  sitting. 


SPIBES  V.  MelDLBOT  at  al.   (No.  7B06.) 
(Conrt  of  (SvU  Ai^ieals  of  Teiaa.   Ft  Worth. 
March  28,  1914.) 

1.  APFEAI.  AND  EbBOB   (|  1061  •)—BE VIEW— 

Habmlebs  Ebbob. 

In  an  action  to  recover  a  MMumlBsion  due 
a  real  estate  broker,  where  defendant  admitted 
a  telephone  conversation  with  the  broker,  the 
admisnon  of  evidence  of  the  broker's  versloii  of 
tilie  conversation  and  his  ex  parte  statement  that 
he  was  talking  to  defendant,  if  erroneoos,  is 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  4iai~&lOi  Dec  Dig.  { 
1061.*] 

2.  Bbokebs  ({  88*)— GouFERBAnoN— AcnoNB. 

A  broker  who  bad  effected  an  exchange  of 
land  for  defendant,  was  indaced  by  his  false 
representation  tbat  he  was  not  pleased  with 
the  land  but  would  take  it  If  the  broker  would 
accept  half  of  his  commission,  to  waive  the 
same.  Held  that  in  an  action  for  the  remain- 
ing half  of  the  coramiasion  the  charge  need  not 
submit  whether  It  was  a  fraudulent  misrepre- 
sentation and  whether  tbe  broker  relied  upon 
it,  the  action  not  being  one  for  damages  for 
fraadnlent  misrepresentations  but  for  a  sum  due 
on  a  contract 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  if  121,  128-130;  DeeTDIs.  1  Sa*] 


3.  Tbial  (I  192*)— IwafimtronoNB— WnoHT  or 

Evidence. 

In  an  action  for  an  amount  dne  on  a  con- 
tract, where  it  was  liquidated  and  tbe  parties 
agreed  as  to  the  sum,  the  charge  could  assume 
that  any  recovery  likould  be  for  tbe  sum  agreed 

upon. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  432-434;  Dec.  Dlg.^  192.*] 

Appeal  from  Taylor  County  Court;  BL  M. 
Ourshiner,  Judge. 

Action  by  W.  R.  McElroy  against  G.  0. 
Spires  and  another.  From  a  Judgment  for 
plalnttff,  the  named  defendant  appeals.  Af- 
firmed. 

Eugene  De  Bogory,  of  Abilene,  for  appel- 
lant. Scarboroui^  ft  BOdoDaii,  of  Abilene, 
for  appellee  McEIroy. 

SFEEB,  J.  This  suit  was  Instituted  by 
W.  B.  McElroy  against  G.  A.  McElroy  and 
G.  C.  Spires  to  recover  the  sum  of  $300  al- 
leged to  be  due  by  Spires  to  defendant  Mc- 
EUroy,  and  by  indorsement  and  guaranty 
from  defendant  McElroy  to  plaintiff,  tor  a 
balance  due  on  commissions  earned  by  W.  K. 
McElroy  in  a  certain  real  estate  sale  or  ex- 
change effected  by  him  for  defendant  Spires. 

It  was  alleged,  and  the  facts  tended  to 
show,  that  defendant  G.  A.  McElroy  as  agent 
for  defendant  Spires  efCected  an  exchange  of 
his  lands  whereby  the  defendant  Spires  be- 
came indebted  to  him  in  the  agreed  sum  of 
$600.  That  after  said  exchange  had  been 
effected  and  the  commissions  earned,  the  de* 
feadant  Spires  falsely  and  fraudulently  in- 
formed McElroy  that  he  was  not  altogether 
pleased  with  the  lands  offered  blm  in  ex- 
change for  his,  but  that  he  would  neverthe- 
less close  tbe  trade  and  accept  the  same  if  be, 
McElroy,  would  agree  to  cut  his  commissions 
In  half  and  accept  the  sum  of  $300,  and  that, 
relying  on  such  representations,  and  in  ig- 
norance of  the  fact  that  the  trade  had  in 
fact  been  constmimated,  McElroy  accepted 
the  proposition  and  received  the  $300.  This 
suit  is  to  recover  the  balance  of  the  $600 
commission.  There  was  a  Jury  trial,  result- 
ing in  a  verdict  and  judgment  for  the  plain- 
tiff against  both  defendants,  and  Spires  has 
appealed. 

[1]  Tba  first,  second,  and  third  assign- 
ments of  exTOT  complain  of  the  court's  rul- 
\ng  In  admitting  testimony  as  to  a  telephone 
conversatiou  between  G.  A.  McBlroy  and  ap- 
pellant, and  as  to  McEHroy's  ex  parte  state- 
ment that  he  was  talking  to  Spires ;  the  ob- 
jections being  that  sudi  statements  were 
made  out  of  tbe  presence  of  appellant  But 
these  assignments  are  overruled,  because  it 
Is  undisputed  that  such  conversation  did  oc- 
cur; appellant  himself  testifying  to  it  No 
possible  barm,  therefore,  could  have  resulted 
to  appellant 

[I,  S]  The  main  lasne  In  tbe  case  mu  thus 
submitted  to  Che  Jury:  "Now,  if  yon  believe 
and  find  from  the  evldenoa  that  at  tbe  time 
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said  Spires  had  said  conversation  over  the 
ttiephone  with  said  O.  A.  McEtroy,  Id  which 
conTersatiou  said  Mcelroy  agreed  to  reduce 
his  commission  to  the  sum  of  $300,  be,  the 
said  Spires,  had  already  closed  said  land 
deal  as  aUeged  in  plalntlfTs  petltloiit  then 
you  win  return  your  verdict  in  favor  of  the 
plaintiff  for  the  amount  sued  for;  bnt,  on 
the  contrary,  if  you  believe  and  find  from  the 
evidence  that  at  the  time  said  Spires  had 
said  conversation  over  the  telephone  he, 
Spires,  had  not  closed  said  land  deal,  yon 
will  return  your  verdict  for  the  defendant" 
Under  this  assignment  the  abstract  propo- 
sitions are  announced  that  parties  to  a  con- 
tract may  vary  the  seme  upon  sufficient  con- 
sideration at  their  pleasure,  that  such  va- 
riance of  a  contract  after  it  is  entered  into 
is  no  pronnd  for  relief,  provided  all  parties 
acquiesce  In  the  same,  and  that  it  was  a 
question  for  the  jury  whether  or  not  the 
representations  by  appellant  were  fraudu- 
lently made,  or,  if  made,  were  relied  on  by 
G.  A.  McMroy.  There  is  no  contention  in 
the  case  that  a  new  contract  upon  saffldent 
consideration  was  made  In  lien  of  the  orig- 
inal contract  of  employment  between  aj^pti- 
lant  and  tbe  agoit,  UcEln^.  The  ttueOi  al- 
leged and  established  by  the  Terdict  of  the 
jury  show  there  was  no  considemtlon  tor 
O.  A.  McElroy's  agreement  to  release  $300 
of  bis  commissions  which  had  already  been 
earned.  The  action  la  not  therefore  In  the 
nature  of  damages  for  frand,  bnt  Is  essen- 
tially one  to  recover  a  balance  dne  on  eon- 
tract  This  condnslon  also  disposes  of  the 
fifth  and  last  asEdgnment,  to  tbe  effect  that 
the  court  erred  tn  assuming  that  the  amount 
of  appellee^  recovery,  in  the  event  of  a  re- 
covery by  him.  would  be  the  sum  of  V8D0. 
Under  the  undisputed  facts  as  aubndtted  In 
both  bzf^  tiiere  remained  that  mm  of  the 
original  commls^ons  unpaid,  and  the  sole 
quration  of  the  case  was  tiie  one  submitted 
to  the  jury,  that  la,  vrhetber  or  not  at  the 
time  McElroy  agreed  to  remit  that  sum  ap- 
pellant's trade  had  In  filet  been  closed  and 
the  commissions  rarned. 

There  is  no  error  in  the  Judgment,  and  It 
Is  affirmed. 

CONNER,  a  J.,  not  stttlnft 


BEATON  et  aL  v.  FUSSELL.     (No.  5247.) 

(Court  of  Civil  Appeals  of  Texas.   San  Antonio. 
April  IS,  1914.   Rebearlog  De- 
nied May  6. 1914.) 

1,  Fbauds,  Statxjtb  op  (I  110*)  —  SPKOino 
Pebfobmancb  (I  29*)  —  De^cbiftion  of 
Land  Sold— Okbtaintt. 

A  contract  by  which  tbe  vendor  agreed  to 
sell  his  place,  consistiDK  of  four  lots  In  a  certain 
town,  it  appearing  that  he  owned  only  one 

Elace  in  that  town  which  did  consist  of  fonr 
Its,  describes  the  property  sold  with  infficlent 
eerlminty  to  comply  with  the  statnte  of  frauds 


and  to  entitle  the  parchaser  to  ipedfie  perfom- 
ance,  since  it  refers  to  an  existing  fact  which 
can  be  easily  ascertained. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  H  226-236;  Dec.  Dig.  1 110;* 
Specific  Performance,  Cent  Dig.  H  fS9~S2 ;  Dec 
Dig.  {  29.*] 

Z  DiEDB         90*)  —  CoNSIBUCnOH  AOAIK8T 

Gbantob. 

A  deed  will  be  construed  against  tii«  gran- 
tor and  in  favor  of  tbe  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  234-237,  247,  248;  Dea  Dig.  f  90.*] 

8.  BVIDKITOS   ({  400*)  — Pakol  Evidencc- 
IDSNTIVTINO  SUBJEOT-MATTBB  Of  WBITTBIT 

Gontbact. 

Where  a  vendor  contracted  to  sell  his  place 
in  a  certain  town,  parol  evidence  was  admissible 
to  show  that  be  owned  bnt  one  place  io  that 
town,  and  also  to  show  of  what  jiarticular  prop- 
erty that  place  consisted. 

[Ed.  Note.— For  other  cases,  see  Bvidencck 
Cent  Dig.  SI  211&-2128;  Dec.  Dig.  {  460.*] 

4.  HFSCinO  PEBFORUAiroK  (|  110*)— Tendsb 
OF  PaTMENT — SUTFICIENOT. 

The  cash  payment  called  for  by  a  contract 
for  the  sale  of  land  need  not  be  actually  paid 
into  court  when  payment  is  tendered  by  tbe 
pleadings  in  a  suit  for  specific  performance, 
since  tbe  court  can  decree  perfbrmaaoe  upon  the 
payment  of  the  money  and  the  passing  of  the 
tiue  only  when  it  is  paid. 

[Ed.  Note.— For  other  cases,  see  Specific  Pei^ 
formance.  Cent  Dig.  |  354;  Dec  Dig.  |  110.*] 

5.  Sficuio  Pebfobuanojs  (|  106*)-^Pbocixd- 

IIVOS— PaBTIBS  FI.AINTIFF  —  WXTX  Ot  PUR- 
0BA8EB. 

The  wife  of  a  purchaser  of  land  is  not  ■ 
necessary  party  ptaintiC  in  a  suit  for  the  spe- 
cific performance  of  a  contract  which  did  not 
require  the  deed  to  be  made  to  her,  or  the  ven- 
dor's lien  notes  to  be  signed  by  ber,  notwith- 
standing tbe  fact  that  the  vendor,  at  tbe  par- 
chaser's  request,  had  executed  a  deed  conveying 
the  property  to  the  purchaser's  wife,  which  was 
rejected  because  it  was  a  special,  and  not  a  gen- 
eral, vrarranty  deed. 

[Ed.  Kote.— For  other  case%  see  Spedfie  Per- 
formance Cent  Dig.  H  84^M;  Dec:  Dig.  $ 
106.*] 

Appeal  from  District  Court,  Kimble  Coun- 
ty ;  Clarence  Martin,  Judge. 

Action  by  J.  W.  Fuasell  against  O.  W.  Bea- 
ton and  another.  Judgment  for  the  plain- 
tiff, and  defendants  appeal.  Affirmed. 

M,  Fnlton,  of  Mason,  for  appellants.  Hor^ 
ace  E.  Wilson,  of  Junction,  for  apptilea 

OABL,  J.  Ai^llee,  J.  W.  Fnssell,  sued  6. 
W,  Beaton  to  enforce  spedflc  performance  of 
a  contract,  whereby  It  Is  alleged  appellant 
agreed  to  convey  four  lots  In  the  town  of 
London,  Kimble  county,  and  all  Improve- 
ments thereon,  to  appellee,  In  consideration 
of  $200  cash,  and  the  balance  to  be  represent- 
ed by  two  vendor's  lien  notes,  each  for  $229, 
bearing  8  per  cent  Interest,  and  due  respec- 
tively July  7.  1914,  and  July  7,  1915.  The 
contract  describes  the  property  as:  "My 
place  In  London,  Elmble  county,  Texas*  con- 
sisting of  four  lots  in  the  town  ot  London, 
county  of  Kimble,  state  of  Texas,  with  red- 


•Tor  other  oases  ss*  aanw  toplo  and  seetlon  NVMBBR  la  Dee.  Dls.  *  Am.  Dig.  KayNo.  BeHet  *  Bep'r  Kadass 
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dence  and  all  ImprovemeDta  thereon,"  Tbe 
contract  further  provided  that  Beaton  would 
giTe  "a  good  and  sufficient  warranty  deed 
to  same."  Tbe  petition  farther  alleges  that 
the  four  lots  referred  to  are  lots  9,4^5, 
and  Q,  In  block  fi,  in  said  town  of  London. 

It  was  farther  alleged  that,  subseqaent  to 
the  making  of  said  contract,  defendant  O.  W. 
Beaton  fraadnlently  conveyed  said  lots  to 
a  D.  Hensley,  with  fall  knowledge  of  tbe 
contract,  for  the  pnrpoM  of  evading  the 
game.  Hensley  was  made  a  party  defendant, 
and  prayer  was  that  the  deed  made  Mm  be 
canceled  and  held  for  naught. 

Tbe  d^endants  filed  a  Joint  answer,  and  the 
canae  was  tried  before  the  court.  Judgment 
being  In  favor  of  plaintiff  for  the  lots  and 
title  thereto  upon  his  paying  the  9200  cash 
.payment  and  executing  the  two  vendor's 
lien  notes  within  ten  days  from  the  date  of 
the  Jadgment,  same  to  foil  doe  Jnly  7,  1914, 
and  July  7,  191C^  and  canoellog  the  Henaley 
deed. 

[1]  Tbe  tint  asdgnment  complains  of  the 
action  of  the  court  In  overruling  an  exoBptlon 
to  the  petition,  for  the  reascm  that  the  con- 
tract sued  on  was  not  auffldent  under  the 
statute  of  frauds,  and  also  as  to  the  IntroAus 
tlott  of  8QC&  contract  In  evidence,  over  ohr 
Jectlon,  that  it  was  not  sufficient,  for  want  of 
proper  description  of  the  lots,  to  form  the 
basis  of  an  acOon  for  spedfle  performance. 
The  court  fonnd  that  Beaton  owned  only 
one  place  In  the  town  of  I«cmdon,  Kimble 
oonnty,  and  that  same  consisted  of  four  lota, 
Til.:  Nos.  3,  4,  6,  and  6,  In  block  6. 

That  is  sufficiently  oNtaIn  wMch  can  be 
made  certain  from  facts  furnished.  And 
that  whldi  pats  a  party  upon  Inquiry  Is  no* 
ttce,  It  that  Inquiry  becomes  a  duty.  YTtaB- 
man  et  aL  v.  Watters  et  aL,  142  S.  W.  185; 
Wetbered  v.  Bo«i,  17  Tex.  143;  Hlnes  t. 
Perry,  25  Tex.  448;  Taylor  v.  Towhsend,  61 
Tex.  144;  SkoT  v.  Coffin,  187  S.  W.  4Ga 
Since  Beaton  owned  bat  the  one  place  In 
London,  and  It  conalsted  of  ftmr  lots,  the 
contract  conM  refer  to  nothing  but  that 
place.  Xba  qnestlon  Is  whether  thwe  Is  a 
sufficient  basis  for  Identification;  and  not 
that  tbe  utmost  certainty  should  exist 
Watson  V.  Baker,  71  Tex.  747,  9  S.  W.  867; 
Fulton  V.  Robinson,  65  Tex.  404;  Penn  v. 
Lumber  Company,  35  Tex.  Civ.  App.  181,  79 
S.  W.  844.  Certainty  to  a  common  intent  Is 
all  that  la  required,  where  the  contract  fur- 
nishes tbe  means  by  which  the  land  can  be 
Identified  with  reasonable  certainty.  In 
Porter  v.  Memphis  Land  &  Commission  Co., 
169  S.  W.  498,  it  was  held  that  "263  acres  of 
land  IH  miles  northeast  of  Memphis,  Tex.," 
where  the  contract  referred  to  an  incum- 
brance of  about  $8,140  which  Is  upon  the 
land,  makes  a  recitation  of  a  fiict  which  can 
be  made  certain.  Quoting  with  approval 
from  tbe  Kentucky  Supreme  Court  (Campbell 
V.  Preeoe,  133  Ky.  572,  118  S.  W.  374),  It  is 
said:  "It  is  never  good  to  refer  to  a  futore 


event,  as  that  could  not  have  been  certain** 
at  the  time  the  contract  "was  made.  But  a 
goieral  reference  to  an  existing  or  past  event 
is  good,  for  that  which  has  transpired  is 
changeless.  •  •  •  The  place  whOTe  I 
live'  identifies  one  place  only,  and  is  suscep- 
tible of  being  shown  definitely  and  unerring- 
ly." This  contract  states  that  It  Is  "my  place 
in  the  town  of  London,  Kimble  county,  Texas, 
consisting  of  four  lots,  etc.,  and  all  improve- 
ments." He  owned  but  one  place;  so  this 
contract  points  nnerrlngly  to  the  only  pos- 
sible subject  of  the  contract  The  Kentucky 
c^,  supra,  says:  "If  it  had  stated,  *tbe 
land  where  Joseph  Preece  now  lives,*  or  the 
land  'where  Joseph  Preece  lived  In  1809,*  it 
would  not  be  questioned  that  the  description 
would  have  been  sufficient"  And  this  conld 
not  possibly  be  any  more  oertain  than  the 
reference  to  Beaton's  place,  when  he  owned 
(mly  one,  corresponding  In  every  partlcnlar 
to  tbe  one  referred  to  In  the  contract 

In  Boaen  v.  Phelps,  160  S.  W.  lOt^  dted  by 
appellant,  the  contract  was  to  convey  '*  a  cer- 
tain 8,000  acres  of  land  In  Bosque  county, 
Texas,*'  without  designating  the  owner,  any 
particular  locality,  landmark,  natural  ob- 
ject or  other  thing  that  fixes  location,  and 
makes  no  reference  to  any  other  writing  by 
which  the  land  may  be  identified,  and  Penn 
V.  Texas  Yellow  Pine  Lumber  Co.,  86  Tex. 
dr.  App.  ISI,  70  S.  W.  842,  is  etted. 

"It  Is  the  duty  of  the  court  to  so  conatme 
the  deed  of  trust  as  to  give  effect  to  tbe  In- 
tention of  the  parties,  If  that  Intention  can 
be  legally  ascertained.  Faulk  t.  DaahleU,  62 
Tex  646  VS  Am  Bep.  642].  The  lai^mage  of 
the  deed  of  trust  undw  whieh  the  plalntifl  in 
error  dalms  title  Is  not  of  such  a  character 
that  the  eonrt  can  say  that  the  description  of 
the  land  cannot  be  made  certain  by  extrinsic 
evidence."  Pierson  v.  Sawyer  Bros.,  98  Tex. 
163,  63  S.  W.  1012,  dtlng  Wilson  v.  Smith,  60 
Tex.  866;  Smith  v.  Westfftll,  76  Tex.  600, 
13  S.  W.  640;  Herman  v.  Uklns.  90  Tex.  448, 
39  S.  W.  282.  In  these  cases  the  court  htid 
that  extrinsic  evidence  conld  be  Introduced 
to  identify  the  land. 

In  the  case  of  Tafflnder  v.  Merrill.  95  Tex. 
100,  65  8.  W.  177,  93  Am.  St  Bep.  814,  the 
Supreme  Court  held  that  property  described 
as  "two  town  lots  in  the  town  and  county  of 
Hamilton"  was  sufficient  It  was  shown  by 
oral  testimony  that  tbe  location  and  identity 
of  the  two  lots  in  Hamilton  which  had  be- 
longed to  Tafflnder  and  wife  were  well  known 
at  the  time  of  the  proceedings  and  since. 
See,  also,  Qallnp  et  aL  v.  Flood  et  aL,  46  Tex. 
Civ.  App.  644,  103  S.  W.  427. 

[2]  A  deed  wUl  be  construed  against  the 
one  making  it  and  more  in  favor  of  the  gran- 
tee, so  as  to  make  it  effective,  and,  applying 
that  rule  to  the  present  case,  we  have  the 
contract  calling  for  "my  place  In  the  town 
of  London,  Kimble  county,  Texas,  consisting 
of  four  lots."  By  reference  to  the  deed  rec- 
ords, this  property  could  readily  be  Identified 
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by  information  furnished  In  the  contract  It- 
self; and  we  are  not  going  to  aasnme  that 
Beaton  had  more  than  one  place.  The  benefit 
of  doubt,  If  there  Is  any,  would  be  against 
bis  ownership  of  any  other  "place," 

[3]  It  TOB  proper  to  show  by  parol  that 
Beaton  owned  but  one  place  In  tiiat  town, 
and  of  what  that  consisted.  This  assign- 
ment Is  orerniled. 

[4]  Complaint  Is  madte  that  tbe  |200  cash 
payment  was.  not  paid  Into  court,  In  oompU- 
anoe  with  the  tender  made  in  the  pleadings. 
Judge  Slmklns  says:  '*XC  It  be  mon^  tiiat  Is 
tendered,  a  simple  offer  to  pay  It  Is  a  suf- 
ficient taider  in  equity  without  bringing  the 
money  Into  court  (Ball  r.  Belden,  126  8.  W. 
21 ;  Fordtran  v.  Dunorant  [54  Tat.  Cir.  App. 
664]  US  S.  W.  768;  Nabours  t.  McCord,  82 
S.  W.  167),  because  a  court  of  equity  can  de- 
cree performance  on  paym^t  of  money,  and 
uot  permit  tbe  title  to  pass  until  then.'*  Stm- 
fcins  on  Equity,  P.  700  (last  edition).  This 
will  dispose  of  the  second  assignment  ad- 
versely to  appellant. 

[Cj  The  third  assignment  Ib  also  overrul- 
ed, wherein  complaint  Is  made  that  the  court 
erred  in  not  sustaining  defendant's  exception 
to  plaintiffs  petition  for  want  of  proper  and 
necessary  parties  plaintiff.  The  petition 
charges  that  the  plaintiff  and  defendant  en- 
tered Into  the  contract,  which  is  rfgned  by 
them  both  and  In  which  it  Is  provided  the 
land  shall  be  sold  and  conveyed  to  Dr.  J.  W. 
Fussell.  Hensley  knew  all  about  this  con- 
tract, because  he  represented  Beaton  In  the 
deal  and  pr^ared  the  contract.  This  paper 
did  not  stipulate  that  Mrs.  Fussell  was  to 
sign  the  notes,  nor  that  the  deed  should  be 
made  to  her.  Consequently  the  petition  was 
not  subject  to  the  criticism  made  against  it, 
and  Mrs.  Fussell  was  not  a  necessary  party 
plaintiff.  Suppose  she  had  attempted  to 
bring  the  suit  on  this  contract?  It  was  not 
made  for  her  benefit,  and  her  name  was  not 
mentioned  In  It.  The  petition  does  not  state 
that  the  property  was  to  be  conveyed  to  Mrs. 
Willie  A.  Fussell,  as  contended,  but  merely 
recites  that  the  deed  which  appellant  Beaton 
and  his  wife  did  prepare  and  tender  was  a 
special  warranty  deed  made  to  her  at  the 
request  of  plaintiff.  This  deed  was  declined 
on  account  of  the  ^>eclal  warranty  feature. 
But  that  formed  no  part  of  the  contract  sued 
upon.  The  fact  that  Fussell  asked  that  the 
deed  be  made  to  his  wife  did  not  lessen  his 
obligation  or  liability  under  the  contract, 
and  Beaton  could  not  have  been  compelled 
to  make  a  deed  to  her.  So  the  court  very 
properly  overruled  the  exception,  and  also 
the  objection  to  the  contract,  when  offered  In 
evidence 

Id  view  of  what  we  have  said,  it  is  un- 
necessary to  write  upon  the  fourth  and  fifth 
assignmehts  further  than  to  say  that  they 
are  overruled. 

The  judgnwit  Is  affirmed. 


HENSON  V.  BAXTER  et  aL    (No.  7902.) 

(Court  of  Civil  Appeals  of  Texas.   Ft  Worth. 
March  21, 1914.) 

1.  Appbal  and  Bbbob  jf  1032*)— Habhisss 
Ebbok— Admission  of  Evidence. 

Even  if  questions  to  witnesses,  in  an  actioo 
by  lessors  against  a  lessee  for  failure  to  cul- 
tivate Id  a  proper  manner,  as  he  bad  agreed— 
was  the  land  properly  cultivated?  was  U  neg- 
lected? how  much  cotton  would- have  been  pro- 
duced on  tbe  land  planted  in  cotton  if  it  had 
been  properly  cultivated?— were  improper,  as 
calling  for  conclusions  on  a  mixed  qnestion  of 
law  and  fact,  still,  under  Court  of  Civil  Ap- 
peals rule  62a  (140  S.  W.  x),  putting  on  appel- 
lant the  burden  of  showing  that  error  in  the 
course  of  the  trial  was  such  a  denial  of  rights 
as  was  calculated  to  and  probably  did  cause 
an  imprc^r  judgment,  allowli^  the  qnestiona, 
and  admitting  the  answers,  tiiat  In  the  opinions 
of  the  witnesses  the  farm  was  not  properly  cul- 
tivated, but  was  neglected,  and,  if  properly  cal- 
tivated,  would  have  produced  more  cotton  than 
it  did.  is  not  ground  for  reversal ;  the  witness- 
es testifying  to  tbe  facts  on  wMch  their  opinions 
were  predicated,  from  wbldi  their  oonclusioni 
necessarily  followed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bmr^jOenU  Dig.  H  4047-4061;  Dec.  Dig.  | 

2.  Landzau)  and  Tenant  (|  136*)— Aotion 
roB  IifPBOPBB  Cultivation— EviDBNCB. 

Proof  of  the  amoubt  of  cotton  raised  on  the 
land  during  the  year  following  that  for  which 
It  was  leased  is  properly  admitted,  in  an  action 
by  lessors  against  tbe  lessee  for  failure  to  prop- 
erly  cultivate,  as  agreed;  it  being  shown  that 
tbe  conditions  for  producing  such  a  crop  were 
as  favorable  during  the  first  yew  durhiff 
the  second. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tttiant.  Cent.  DUr.  »  487-480;  Dee.  Dig.  | 
136.*] 

3.  Tbiax  ({  263^lH8iBU0noin— lanonns 

IsauKS. 

Defendant's  requested  Instruction,  in  an 
action  by  lessors  against  the  lessee  for  fsHure 
to  cultivate  In  a  proper  manner,  as  be  had 
agreed,  that  no  damages  could  he  allowed  for 
the  part  of  the  crop  that  died  after  it  came  up 
IS  erroneous  in  dlminatlng  the  issue  of  it  hav- 
ing died  of  defendant  I  M«lifMiee. 

^^^.J^J^*r:^^  ■«  Trial,  Cent 

Dig.  H  613-628;  Dec.  rHgTl  2e8.*] 

4.  Trial  (j  260*)  — iNsrsuonoNa- ItePEn- 

TIOK. 

A  requested  instruction  substantially  cov- 
ered by  the  court's  charge  need  not  be  given. 

lEd.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  H  651-650;  Dec.  Dig.  fi  260.*] 

5.  IiANDLOBD  AND  TENANT  (|  150*)- IKJDBI 

TO  Bbvebsion— LuBiuTT  or  Tbnant. 
A  lessee  having  removed  portions  of  a  wind- 
mill on  tbe  premises  to  prevent  one  of  his  em- 
ployte  using  it,  and  an  effort  of  some  one  to 
use  it  Id  that  condition  cauane  It  to  break,  the 
lessee  ia  liable  to  the  ieasors  for  the  cost  <a  re- 
pairing it. 

[Ed.  Note.— For  other  cases,  sea  Landlord  and 

Tenant  Cent.  Dig.  »  536,  538.  544-648.  565, 
556;  Dec.  Dig.  |  150.*] 

Appeal  from  Taylor  Coonty  Coort;  B.  M. 
Overahiner,  Judge. 

Action  by  J.  H.  Baxter  and  others  against 
P.  B.  HMUon.  Judgment  for  plalntifte,  and 
defendant  appeals.  Affirmed. 


•For  oUmt  oassi  sm  same  toplo  and  Motion  NIW BBR  Is  Dm.  Dig.  A  Am.  Dig.  Kay-No.  SwfM  *  R«'r  Indax^ 
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Scatbomugb  ft  Hkjkman,  ot  AtiOem,  tot 
■ppelluit.  GnnidDgham  &  Oliw,  of  AbllMie. 
for  BppelleeB. 

DUNKLIN.  J.  J.  H.  Baxter  and  othen, 
plaintiffs  In  tbe  trial  court,  leased  a  farm  to 
P.  R-  Henson,  defendant,  for  the  year  1911. 
In  this  snlt  plalntlffis  sought  damages  for 
the  alleged  failure  of  defendant  to  cultivate 
the  farm  in  a  proper  manner,  as  he  bad 
agreed  to  do,  and  for  negligently  injuring  a 
windmill  situated  on  the  farm.  From  a  Judg- 
ment against  him,  the  defendant  has  ap- 
pealed! 

[1]  Plaintiff  Introduced  several  witnesses 
who  were  experienced  farmers,  and  who  had 
observed  the  manner  in  which  the  farm  had 
been  cultivated,  and  propounded  to  them  sub- 
ttautially  the  following  questions,  to  be  an- 
swered according  to  the  opinions  of  the 
witnesses,  respectively:  Was  the  farm  prop- 
erly cultivated  ?  Was  it  neglected  ?  How 
much  cotton  would  have  been  produced  on 
the  140  acres  planted  In  cotton  If  tbe  land 
had  been  proi>erly  cultivated?  In  response 
to  those  questions,  the  witnesses  stated  In 
effect  that  In  tbelr  opinions  the  farm  was 
not  properly  cultivated ;  that  It  was  neglect- 
ed: and  that.  If  the  land  planted  in  cotton 
had  been  properly  cultivated,  it  would  have 
produced  more  cotton  than  was  raised  there- 
on by  Henson.  To  each  of  those  questions 
and  the  answers  thereto,  defendant  objected, 
npon  the  ground  that  the  questions  called  for 
the  conclusions  of  the  witnesses  upon  a  mix- 
ed Issue  of  law  and  fact,  which  was  the  spe- 
cific Issue  submitted  to  the  Jury,  and  the  de- 
termination of  which  was  exclusively  tbe 
province  of  the  jury. 

The  decision  of  our  Supreme  Court  In  H. 
A  T.  G.  By.  T.  Boberts.  101  Tex.  418,  IDS  S. 
W.  808,  Is  the  leading  antborlty  cited  In  sup- 
port of  the  assignment  ci  error  now  under 
discussion.  That  was  a  suit  for  damages  for 
negligent  delay  in  a  shipment  of  cattle,  and 
npon  tbe  trial  a  witness  who  uras  an  experi- 
enced shipper  was  permitted,  over  appellant's 
objection,  to  give  his  opinion  as  to  "what  Is 
a  reasonable  Ume  within  which  to  transport 
a  train  of  cattle  from  Llano  to  Fairfax 
when  they  are  transported  with  ordinary 
care  and  diligence?"  It  was  held  that  tbe 
qaestlon  called  for  a  conclusion  of  the  wit- 
ness npon  a  mixed  question  of  law  and  fact, 
and  therefore  was  improper.  The  decision 
was  npon  a  certified  question  by  the  Court  of 
Civil  Appeals,  and  in  the  certificate  from  the 
latter  court  the  following  occurs:  "The  ques- 
tion was  properly  raised  by  an  assignment  of 
error,  was  material,  and  from  the  record  it 
possibly  Influenced  the  verdict  of  the  Jury." 

Reverting  to  the  present  case,  we  are  In- 
clined to  tbe  opinion  that  the  questions  shown 
above  were  designed  to  elicit  the  opinions  of 
the  witnesses  upon  the  issue  whether  or  not 
the  land  was  cultivated  In  a  good  farmerllke 
manner,  and  that  they  were  so  understood  by 


tbe  wltnccses  In  xteponStag  tbereto.  But  It 
Is  unnecessary  to  determine  that  question, 
for  we  are  of  tbe  oplnim  that,  even  though 
It  should  be  held  that  the  questions  and  an- 
swers come  within  the  rule  announced  In  By. 
V.  Boberts,  still  the  error  in  admitting  them 
would  not  require  a  reversal  of  the  Judgment 
In  view  of  rule  62a  (149  S.  W.  x).  As  shown 
in  the  case  last  dted,  it  was  stated  In  the  cer- 
tificate to  the  Supreme  Court  that  the  testimo- 
ny there  admitted  "possibly  influenced  tbe 
verdict  of  tbe  Joxy*"  Tbnt  decision  was  roi- 
dered  before  the  adoption  of  rule  (Sa,  and 
under  the  old  rnle  as  established  by  a  long 
line  of  deddons  to  tbe  effect  that  an  error 
would  be  presumed  to  be  harmful  In  tbe  ab- 
sence of  a  showing  to  the  contrary  by  the 
party  In  whose  favor  It  was  committed.  Un- 
der rule  02a  tbe  bnzden  Is  npon  app^bint  to 
show  that  an  error  cmnplalned  of  was  sucb 
a  denial  of  tbe  rights  of  appellant  as  was 
calculated  to  cause  and  probably  did  cause 
the  rendition  at  an  improper  Jndgmoit  In  tfie 
case. 

The  witnesses  In  tbe  present  case  all  testi- 
fied to  the  facta  npon  wbldi  tbelr  iqdnlona, 
admitted  over  appellant's  objections,  were 
predicated,  and,  from  those  facts  so  detailed, 
the  conclusions  given  necessarily  follow  that 
the  cotton  was  not  cultivated  In  a  workman- 
like manner.  Those  facts  were  chiefly  that 
appellant  permitted  weeds  to  grow  between 
the  rows  of  cotton  almost  as  high  as  the  cot- 
ton, and  that  tbe  crop  grown  upon  the  land 
was  conslderabls^  inferior  to  cotton  grown  tbe 
same  year  on  adjoining  land  of  practically 
the  same  quality. 

[2]  Nor  do  we  think  that  there  was  error, 
as  urged  by  tbe  second  assignment,  in  permit- 
ting proof  of  the  amount  of  cotton  grown  on 
the  same  land  during  the  year  1912,  as  other 
testimony  was  introdnoed  which  tended  to 
show  that  the  conditions  for  producing  such 
a  cr€fp  during  tbe  year  1911  were  practically 
as  favorable  as  those  prevailing  during  the 
year  1912,  if  not  more  so. 

By  one  proposition  submitted  under  this 
assignment  it  Is  Insisted  tiiat  evidence  of 
amount  of  rents  realized  In  1912  was  Improp- 
er, for  tbe  reason  that  there  was  no  proof 
that  tbe  prices  of  cotton  during  that  year 
were  the  same  as  during  the  previous  year. 
A  sntflcl^t  answer  to  this  Is  that  the  testi- 
mony set  out  In  the  bill  of  exceptions  made 
the  basis  of  tbe  assignment  was  conflned  to 
the  amount  ot  cotton  raised  during  tbe  year 
1912,  and  contained  no  reference  to  the  pric- 
es realized  therefrom. 

[3, 4]  Complaint  Is  made  of  the  refusal  of 
appellant's  requested  Instruction,  in  effect, 
that  no  damages  could  be  allowed  for  that 
portion  of  the  crop  that  died  after  it  came 
up.  Tbe  Instruction  was  erroneous  In  elim- 
inating the  issue  whether  or  not  such  loss  of 
the  cotton  was  due  to  negligence  of  appellant. 
Furthermore,  the  defense  there  suggested 
was  substantially  covered  by  the  court's 
diarge. 
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[1]  It  Is  Insisted,  farther,  that  the  court 
erred  In  refustng  another  requested  Instmc- 
tlon  which  was  a  sommary  Instmctloii  to  al- 
low no  damages  for  Injury  to  the  windmill 
on  the  farm.  This  asslgDment  must  be  over- 
ruled  for,  according  to  appellant's  own  testi- 
mony, he  removed  certain  portions  of  the  mill 
to  prevent  one  of  his  employes  from  using  It, 
and  an  effort  of  some  one  to  use  It  In  that 
condition  caused  the  mill  to  break,  and,  ac- 
cording to  the  testimony  of  one  of  appel- 
lees, It  cost  some  $18.60  to  rcvalr  such  break- 
age. 

The  Judgment  Is  affirmed. 


AMICABLE  UFB  INS.  CO.  t.  KENNER 

et  al.   (So.  6268.) 
(Court  of  CStU  Appeals  of  Texas.  Son  Antonio. 
April  22,  1914.) 

1.  APPEAI.  AND  EbROR   (8  569*}— STATHiaNT 

OF  Facts— Pasties  Signino. 

It  was  not  necessary  for  certain  defendants 
to  sign  the  statement  of  facts,  where  their  inter- 
est was  not  affected  by  the  aivral,  and  appel- 
lant does  not  complain  of  the  judgment  as  to 
tbem. 

[Ed.  Note.— Fw  other  tMses,  see  Appeal  and 
Error.  Cent  Dig.  H  2S30-2646;  Dec.  Dig.  % 
66S.*J 

2.  COBPOBATIONS  (|  82*)— REPBKSENTATIOW  BY 

Age  ITT. 

SVhere  defeodant'e  agent  received  mooer 
Cor  it  on  a  stock  sabacription,  defendant  was 
liable  (or  the  money  in  its  ^gent's  hands,  and 
lience  was  liable  for  Ita  return,  if  the  contract 
under  wbich  the  money  was  iMild  required  its 
return  in  certain  contingencies,  wblcb  happened. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent.  Dig.  §S  285-295;  Dec.  Dig.  8  S2.*J 

8.  COBFOBATIONS  (}  76*)— STOCK  —  SUBSCKIP- 

TION  CONTBACTB— REPUOIATJOfl. 

Where  notes  given  for  corporate  stock  were 
attached  to  and  made  a  part  of  the  snbscrip- 
tion  contract,  the  rejection  of  the  notes,  together 
with  the  failure  to  deliver  the  shares  to  the 
person  contracting  for  them,  justified  him  in 
concluding  that  the  subscription  contract  had 
been  rejected. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  81  197-209,  213-218;  Dec.  Dig.  ( 
76.*] 

4.  Pbikcipai.  and  Agent  (8  169*)- Authob- 
ITT  OF  Agent- Estoppel  to  Dent. 

One  who  authorized  another  to  make  con- 
tracts as  agent  (or  the  sale  of  corporate  9to<A 
cannot  deny  the  agent's  authority  to  make 
the  particular  contract  made,  where  it  ratified 
the  form  of  the  contract,  and  sought  to  recover 
on  It  in  a  cross-action,  when  sued  to  recover 
payments  made  under  it 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  §8  636,  637;  Dec  Dig.  | 
169.*] 

B.  COBPOBATIOKS    (|   88*)— STOCK— SUBSOBIP- 
TION  GONTBACTa. 

Where  a  stock  subscription  contract  pro- 
vided tbat  $5  a  share  should  be  paid  in  cash 
to  the  corporation's  agents  as  compensation 
for  their  services  in  procuring  the  contracts, 
the  corporation  could  not  object  that  the  agents 
accepted  a  leas  sum  from  the  purchaser,  ex- 
cept that  in  case  of  the  rejection  of  the  con- 
tract, it  was  bound  to  return  the  sum  accepted 


by  the  agents  under  the  provision  of  0»  con- 
tract requiring  the  return  of  tbe  amoont  paid 
in  case  the  contract  was  rejected. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
^t  Dig.  H  887-^.  425-428;  Dee.  Dig.  t 

sa*] 

Appeal  from  Oalveaton  Coonty  Goort; 
George  E.  Mann,  Judge. 

Action  by  E.  B.  Kenner  against  the  Ami- 
cable Life  Insurance  Company  and  others. 
in  which  defendant  named  filed  a  crosa-ac- 
tlon.  From  a  Judgment  for  plaintllt  against 
the  defendant  named  and  another,  it  appeala 
Affirmed. 

Spell  tt  Sanford  and  W.  W.  Naman,  all  of 
Waco,  for  appellant  Stewarts  and  J.  E. 
Wnaid.  all  of  Qalveston,  for  appellees. 


FLT,  C  J.  E.  B.  Kenner  sued  appellant 
H.  M.  Balne  &  Go.  and  I*.  C.  Gibbs  to  recov- 
er the  sum  of  $250,  an  amount  alleged  to 
have  been  paid  to  Gibbs  and  Balne  Se  Go. 
on  certain  shares  of  stock  in  the  corporation. 
A  recdpt  for  the  sum  of  $500  was  copied 
into  the  petition,  in  which  It  is  recited :  "Be- 
c^ved  of  Dr.  E.  B.  Kenner,  of  Galveston, 
the  sum  of  $500.00  as  part  payment  for  100 
shares  of  the  capital  8to<^  of  Amicable  In- 
surance Company  of  Waco,  Texas,  as  set 
forth  In  his  subscription  contract  numbered 
same  as  this  receipt  and  bearing  even  date 
herewith.  Should  said  subscription  contract 
be  not  accepted  by  said  company,  the  amount 
paid  as  per  this  receipt  will  be  returned,  to- 
gether with  note  settlement  as  per  back  of 
receipt."  The  receipt  was  signed  "H.  M. 
Balne  &  Company,  Iilscal  Managers,  by  M. 
M.  Leach,  Secretary,"  and  counte;:signed  by 
"li.  C.  Gibbs,  Salesman,"  Appellant  Inter- 
posed a  plea  of  privilege,  which  was  over- 
ruled, and  then  answered  that  the  money 
was  not  paid  to  nor  received  by  appellant 
but,  if  paid  at  all,  was  paid  to  H.  M.  Balne 
and  L.  G.  Gibbs,  and  that  only  $250  was  paid 
to  them  by  Kenner,  and  tbat  neither  Balne 
nor  Gibbs  were  acting  for  appellant  in  re- 
ceiving the  money.  Kenner  dismissed  as  to 
Balne  &  Co.,  and  their  plea  of  privilege  was 
sustained  as  to  the  cross-action  of  appellant 
and  Judgment  was  rendered  In  favor  of 
Kenner  against  appellant  and  Gibbs  for  $250. 

[1]  Kenner  and  appellant  agreed  to  the 
statement  of  facts,  and  it  was  approved  by 
the  trial  Judge.  It  was  not  signed  by  H.  M. 
Baine  ft  Co.  or  L.  G.  Gibbs,  and  Kenner 
seeks  to  strike  out  the  statement  of  facts 
because  not  signed  by  those  parties.  There 
is  no  complaint  made  by  appellant  of  the 
Judgment  as  to  Gibbs  and  Balne  &  Co.,  and 
this  appeal  can  in  no  manner  affect  their 
Interest,  and  therefore  there  was  no  neces- 
sity for  tbem  to  sign  the  statement  of  facts. 

It  was  provided  in  the  subscription  eon- 
tract  that  $5  of  tbe  $27.50  a  share  agreed  to 
be  "paid  to  H.  M.  Baine  ft  Co.,  fiscal  manag. 
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era.  In  caah  on  date  of  this  sobBcrlptlGn,  to 
be  lu^iwopriated  by  tb«n  as  compensation 
for  selUng  and  dlstrlbating  the  stock  ta«eby 
snbsdlbed  for,  and  I22.S0  per  share  to  be 
paid  at  Waco,  Texas.  *  *  * "  It  was  also 
piDTlded  In  the  sobscrlptlon  contract :  "Said 
company  alone  has  the  right  to  accept  or  re- 
ject tlda  subscription  contract  If  acc^ted, 
the  amount  (tf  9S.W,  specified  above  as  paid 
In  cash  to  H.  If.  Balna  A  Co.,  tm  date  hereof 
shall  be  considered  as  duly  earned  by  them, 
and  not  to  be  r^tanded  to  me  under  any  con- 
dltlona.  If  rejected,  total  payment  made  on 
date  hereon  shall  be  returned  to  me.**  Tte 
contract  was  n^otlated  with  L  C.  Gibbs, 
was  signed  by  B.  B.  Eenner,  and  $260  was 
paid  by  Kenner.to  Glbbs  for  Balne  ft  C!o. 
H.  M.  Baine  ft  Oo.  which  was  the  s^le  un- 
der which  H.  M.  Baine  was  doing  bnedneaB, 
was  the  fiscal  agent  of  appellant,  and  had 
the  anthorllT  to  rec^ve  the  $5  per  share  and 
to  aolldt  and  recdve  subscription  ,  contracts. 
Lk  G.  Gibbs  was  the  agent  for  Balne,  and  was 
recognized  as  such  by  appellant 

[2]  Balne  was  acting  for  appdlant  In  re- 
ceiving the  money  from  Keuner,  no  matter 
what  was  to  be  done  with  the  money  when 
collected.  Appellant  could  not  evade  Its  re- 
sponsibility for  the  money  on  the  ground  tbat 
It  never  came  Into  Its  hands.  When  it  was 
placed  In  Balne's  hands,  and  when  It  was 
contracted  that,  under  certain  circumstances, 
It  should  be  returned,  It  was  contracted  that 
appellant  should  return  the  money.  * 

The  testimony  showed  that  the  words  mak- 
ing all  of  the  three  notes  given  by  Kenner  to 
Gibbs  payable  on  March  12,  1912,  were  inter- 
lined by  GlbbB  without  the  knowledge  or  con- 
sent of  Eenner.  Appellant  admits  that  Glbbs 
was  its  agent  in  making  the  contract,  In 
which  Gibbs  took  three  notes  payable  to  blm, 
Instead  of  to  appellant 

[3]  The  notes  were  attached  to  and  made 
a  part  of  the  contract,  and  the  rejection  of 
the  notes  was  a  rejection  of  the  contract 
The  rejection  of  the  notes,  taken  with  the 
failure  to  send  the  shares  to  Kenner,  was 
amply  sufficient  to  Justify  the  latter  in  act- 
ing upon  the  condoalon  that  the  contract  had 
been  rejected. 

[4,  S]  AU  the  changes  made  in  the  con- 
tract by  Gibbs  were  ratified  by  ai^llant  and 
It  seeks  In  a  cross-action  to  recover  against 
Kenner  on  that  contract  It  cannot  be  beard 
to  deny  the  authority  of  Glbbs  to  make  the 
contract  The  object  of  the  provision  In  the 
contract  that  $5  a  share  should  be  paid  In 
cash  to  Its  agents  and  was  to  be  their  prop- 
erty was  to  secure  the  agents  their  pay  in 
cash.  If  they  saw  ptaper  to  take  a  less  sum 
in  cash,  it  did  not  concern  appellant,  except 
that  It  became  VMAe,  In  ease  of  rejection  of 
the  contract,  tor  tile  return  of  a  less  sum  of 
mon^.  It  Is  singularly  InconMstent  to  con- 
tend in  one  breath  that  the  cmtract  was  in- 
valid because  it  was.  not  the  printed  form. 


and  in  the  next  insist  that  it  had  accepted 
the  contract  and  that  Kenner  should  be  com- 
pelled to  comply  with  Its  terms. 
The  Judgmrait  Is  affirmed. 


ST.  LOUIS  SOUTltWBSTERN  BY.  CO.  OF 
TEXAS  V.  FAERI8.    (No.  7133.) 

(Court  of  Civil  Appeals  of  Texas.  Dailas. 
April  18,  1914.   Beheading  Denied 
May  9,  1914.) 

1.  OaBBIEBS    a  821*)— IKJUBIXB  TO  PASSBIT- 

GKBs— AonoiTs— iHSTsnonoifs  —  "Jekk"  — 

"LUECH." 

Where  plaintiff  testified  that  after  the  train 
had  come  to  a  stop,  aod  be  had  arisen  to  alight, 
it  was  either  backed  up  or  Jerked  in  sbme  way, 
and  that  he  was  throws  against  a  seat  and  in- 
jured, the  use  in  a  charge  on  negligence  of  the 
terms  "saddenly  moved,  lurched,  and  jerked," 
used  by  the  petition,  was  not  erroneous,  as  any 
Jerk  is  a  sudden  movement  and  the  word 
''lurch,"  though  it  baa  specific  reference  to  side- 
wise  movements.  Is  commonly  used  with  refer- 
ence to  any  sudden  movement  and  tlie  Jury,  in 
view  of  the  common  knowledge  of  the  movement 
of  trains,  could  not  have  been  mlded  by  the 
charge,  although  plaintiff  did  not  teatify  m  the 
precise  language  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  H  1247,  1828-1836,  124S;  Dec  Dig. 
i  321.* 

For  other  definitions,  sse  Words  and  niraaes, 

vol.  4,  p.  3811.] 

2.  Appeal  and  Fbsob  fi  1004*)— Bkvzxw— 
Hakhlbss  JBbsob. 

Where  a  charge  aubndttiag  to  the  jury  the 
question  of  a  railroad  c<HDpany*s  negligence  In 
suddenly  moving  its  train,  which  had  stopped 
to  allow  passengers  to  alight,  could  not  have 
misled  the  jury.  Its  inexact  use  of  language  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4219,  4221-4^;  Dec 
Dig.  i  1064.*J  *   "  • 

i&j>peal  from  District  Court,  HHI  County; 
Horton  B.  Porter,  Judge. 

Action  by  Charles  F.  Farrla  against  the  St 
Louis  Sonth western  Railway  Company  of 
Texas.  From  a  Judgment  tor  plalntUT,  de- 
fendant appeals.  Affirmed. 

E.  B.  Perkins,  of  Dallas,  and  Scott  ft 
Ross,  of  Waco,  for  appellant  T.  H.  Jack- 
son, Walter  Collins,  and  B.  Y.  Oumndngs, 
aU  of  Hlllsboro,  for  appellee. 

BASBURT,  J.  Aitpellee  sued  appellant 
for  damages  for  personal  injuries  alleged 
to  have  rmalted  from  the  negligent  opera- 
tion of  anteUanf  s  train.  There  was  a  trial 
by  Jury  resulting  in  a  Terdict  for  appellee 
for  91,600.  Upon  tiie  rerdlct  similar  Judg- 
ment was  entered,  from  which  this  appeal  is 
taken.  Aj^lee's  Injury  was  what  the  phy- 
sicians who  teatlfled  termed  a'  moderate 
hernia,  and  the  eridenoe  supports  the  claim 
that  it  resulted  from  appeUantfs  negligence, 
and  supports  as  well  the  amount  of  the  ver- 
dict In  fact  no  attack  Is  made  upon  those 
features  of  the  case. 

[1]  It  Is  urged,  however,  that  the  court 
erred  in  refusing  appellant's  speidal  charge 
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dlrecUng  the  jury  to  return  verdict  for  appel- 
lant, because  the  eviaence  failed  to  show  that 
appelant  caused  Its  train  "to  suddenly  Jerk 
and  lurch,"  as  alleged  by  appeUee,  and  that 
the  case  should  be  reversed  because  the  court 
submitted  that  issue  In  the  general  charge. 
The  precise  point  is  that  while  appellee  al- 
leged that  after  the  train  reached  Ctorslcana 
and  halted,  and  after  he  had  arisen  to  uis- 
embatk  therefrom,  appellant  caused  same  "to 
be  suddenly  moved,"  and  caused  same  "to 
suddenly  lurch  and  Jerk,"  and  thereby  caused 
the  plaintiff  to  be  thrown  with  great  force 
and  violence  onto  and  against  the  back  of  one 
of  the  seats  in  said  coach  and  injured  as  al- 
lied, etc,  the  evidence,  as  mattter  of  fact, 
failed  to  support  the  allegation  that  the 
train  "snddenly"  moved,  jerked,  or  lurched, 
notwithstanding  which  the  court  adopted  the 
language  of  appellee's  petition  and  directed 
the  Jury  to  find  for  appellee  If  appellant 
"suddenly"  moved  the  train  and  caused  the 
same  "to  suddenly  lurch  and  Jerk,"  If  such 
acts  were  negligent,  etc.  Appellee's  pe- 
tition did  allege  the  acts  of  negligence  Just 
stated.  His  evidence  In  support  of  the  neg- 
ligent act  80  alleged,  which  was  adopted  by 
the  Jury,  la  In  substance  that  as  the  train 
fitoi^ied  he  arose  to  disembark  from  the 
train,  placing  one  hand  On  the  ba<^  of  a 
car  seat,  reaching  with  his  oth^  hand  for 
his  "grip,"  and  as  he  did  so  "the  train  either 
backed  up  or  Jerked  some  way  and  threw 
me  against  the  corner  of  the  seat"  And 
again,  on  cross-examination,  he  said  that, 
as  he  reached  for  bis  grip,  "the  train  ei- 
ther backed  up  or  started  up,  I  could  not 
t^  definitely  which."  Such  is  the  evidence, 
and,  while  the  evidence  does  not  show  that 
appellee  used  elthet  the  word  "suddenly"  or 
"lurched"  In  his  testimony,  we  nevertheless 
conclude  that  the  use  of  these  terms  in  the 
court's  charge  does  not  constitute  reversible 
error.  The  substance  of  the  court's  charge 
is  that  the  train  suddenly  moved,  lurched, 
and  Jerked,  while  the  substance  of  the  evi- 
dence is  that  the  train  Jerked  some  way  for- 
ward or  backward '  and  threw  appellee 
against  tbe  wall.  We  can  see  no  possible 
harm  in  the  use  of  the  words  "suddenly 
moved  and  lurched,"  Instead  of  the  word 
"Jerked,"  as  used  by  appellee  In  testifying, 
since,  obviously,  there  could  not  be  a  Jerk  of 
the  train  without  a  movement  thereof,  and 
it  can  hardly  be  intelligently  maintained  that 
the  use  of  the  word  contribute<l  one  way  or 
the  other  to  the  result.  Nor  could  there  be 
a  Jerk  of  the  train  that  was  not  sudden, 
since  to  Jerk  a  thing  Is  to  give  it  a  short, 
sudden  thrust,  push,  or  to  strike  it  with  a 
short  quick  motion.  So  It  is  with  the  use  of 
the  word  "lurch,"  which,  to  the  ordinary 
mind,  has  reference  to  a  sudden  movement, 
although  It  has  specific  reference  to  aldewlse 
movements.  We  are  convinced,  however, 
that  the  Jury  in  determining  the  issuable 


facts  In  the  case  were  not  misled  by  the  oae 
of  the  terms  complained  of.  We  can  hardly 
concave  that  ordinarily  Intell^ent  men,  sncli 
as  the  Jury  trying  the  case  are  presomed  to 
have  been,  having,  as  they  must  have  had, 
common  knowledge  relating  to  train  jerks, 
resulting  from  backward  and  forward  move- 
ment, dealt  in  any  niceties  concerning  its 
speciflc  meaning  as  opiOled  to  the  conrt*s 
charge. 

[2]  Aside  from  what  we  have  said,  and 
conceding  technical  error  In  the  charge,  it  is 
not  reversible  under  the  rule  now  in  force, 
which  forbids  reversal  upon  such  matters, 
unless  it  shall  appear  that  the  error  amount- 
ed to  such  denial  of  appellant's  rights  an 
was  reasonably  calculated  to  and  probably 
did  cause  the  rendition  of  an  improper  Judg- 
ment 

The  judgment  Is  affirmed. 


GAIiVESTON,  H.  A  S.  A.  RT.  CO.  r,  PEN- 
NINGTON et  aL   (No.  5252.) 

(Court  of  Civil  Am>eals  of  Texaa.    San  An- 
tonio.  April  15. 1914.   Rehearing  De- 
nied May  6,  1914.) 

1.  Fleadiko  (§  182*)— Deniait-Statutk. 

Under  Rev.  St.  1911,  art.  1829,  as  amend- 
ed by  Acta  33d  Le«.  c.  127,  providing  that  any 
fact  ideaded  by  tbe  defense  which  is  not  denied 
by  tbe  plaintis  shall  be  taken  as  confessed,  it 
is  unnecessary  for  plaintiff  to  traverse  allega- 
tions in  the  answer  which  are  the  mere  con- 
verse of  those  in  the  petition;  tbe  purpose  of 
tbe  statute  being  merely  to  simplify  trials  by 
tendering  it  unnecessary  to  introduce  evidence 
to  prove  Immaterial  iasaes  conceded  under  the 
pleading 

lEd.  Note.-— For  other  cases,  see  Pleading, 
Cent.  Dig.  IS  387,  388;   Dec.  Dig.  }  182V*] 

2.  RaILBOADS  (§  344*)— (^OSSIKQ»— CONTKIB- 
OTOBT  NEGMOENCE. 

Untraversed  alleKations  in  tbe  answer,  in 
an  action  for  wrongful  death  at  a  croasing, 
that  the  headlight  of  the  train  which  struck  de- 
ceased's wagon  was  reflected  from  the  ground 
and  bnildlnes,  but  that  be  did  not  stop,  look, 
and  listen,  do  not  show  him  to  have  been  guilty 
of  contributory  negLigence,  where  It  did  not  ap- 
pear that  those  renectioss  could  have  been  dis- 
tinguished from  the  reflections  from  other  en- 
gines on  sidings,  for,  unless  there  was  some- 
thing to  pot  deceased  on  guard,  his  failure  to 
stop,  look,  and  listen  would  not  be  contribu- 
tory negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §8  1107-1112;  Dec  Dig.  |  344.*] 

3.  PuADiNo  (1 412*)— Waitsb  of  OBJBCIIOira 

—Want  of  Replt. 

Where  defendant  proceeded  to  trial  as  if 
issue  had  been  properly  joined  upon  all  al< 
legations  in  tbe  answer,  the  objection  that  tbe 
defense  pleaded  was  admitted  because  onoon- 
troverted,  was  waived,  and  could  not  be  raised 
after  an  adverse  verdict. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  B  1887-1394;  Dec  Dig.  |  412.*) 

4.  Raiuoads  (S  350*)— CBosnno  Isnnua— 
JUBT  Qtjestiok. 

In  an  action  for  wrongful  death  of  one  ran 
down  at  a  railroad  crossing,  the  qoestion  of  hu 
contri1>iitory  negligence  Aew,  under  the  evidence, 
for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
CenL  Dig.  fS  1162-1192;   Dec.  Dig.  |  350.*] 
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6.  Razuoads  (I  846*)— Obossiro  Aooxdshtb 

— CORTBXBOTOST  NlOUGBIlOB  —  BtnDEN  OV 

Proof. 

In  an  action  for  wronsfal  death  of  one  run 
dovn  at  a  croniiig,  the  burden  of  establiahing 
deceased's  contributory  neflicence  !■  upon  tbe 
railroad  company,  and  does  not  shift  upon  its 
establishing  a  prima  facie  case ;  but  the  com- 
pany ia  entitlM  to  have  the  jury  consider  all 
the  evidence  on  that  issue,  wbather  introduced 
bj  it  w  plaiutiiL 

[Bd.  Note^For  other  case^  see  Railroads, 

Gut.  Dig.  il  1L17-U23;  Dec.  Dis.  I  84&*] 

«.  Stidbitcb  (i  1S7*)— BteT  Bvidknok-Ad- 
lasaiBiuTT. 

In  an  action  for  wrongful  death,  a  witness 
who  had  sufficient  acquaintance  with  deceased 
to  estimate  his  earning  capacity  may  testify 
as  to  bis  estimates,  where  they  were  not  based 
upon  any  books,  and  It  did  not  appear  that 
deceased  kept  auy  books  showing  bis  earnings. 

[Ed.  Note.— For  other  cases,  see  ETideuce, 
Cent.  Dig.  »  400-470;  Dec  Dig.  f  157.*] 

7.  Death  (|  99*)— AcnoNS— Ezcssbzvb  Dah- 

AGES. 

An  award  of  ^.000  damagee  for  the 
wrongful  death  of  a  husband  aud  father,  29 
years  old,  who  enjoyed  good  health,  was  kind 
and  considerate,  and  at  times  earned  as  much 
u  $60  a.  week,  less  expenses,  in  hauling  freight 
was  not  i>xceBsive :  it  appearing  that  he  devoted 
bis  earoinss  to  the  upkeep  of  bis  family,  con- 
sisting of  his  wife^  who  was  29  years  <ua,  and 
lour  children,  ranging  in  age  from  1  to  8 'years. 

[Ed.  Note.— For  ottier  cases,  see  Death,  Cent 
Die.  SI  125-180;  Dec.  Dig.  !  99.*] 

8.  Pabtibs  (I  75*) ~ Objections- Tdix  fob 
Making. 

In  an  action  by  a  widow  for  the  wrongful 
death  of  her  husiiaiid.  an  objection  that  she  was 
not  entitli^  to  sue  for  any  damages  sustained  by 
his  parents  should  be  raised  upon  the  filing  of 
the  petition,  showing  that  the  suit  was  also  on 
behalf  of  the  parents;  it  not  appearing  that 
they  were  under  any  disability  whatsoever. 

TEd.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  Sa  115,  116,  167 ;  DecTbig.  t  75.*] 

9.  CoNsrmmoNAL  Law  ({  43*}'-Dbath  (S 
9«)— Due  Pbucxss  of  Law— DspaiVAnoK  of 
PBOFEBTr  Without. 

'  As  Rev.  St.  1011.  art  4689,  authorizing 
any  one  of  the  parties  entitled  to  bring  an  action 
for  wrongful  death  for  the  benefit  of  all,  is  part 
of  the  act  providing  for  actions  for  wrongful 
death,  and  gives  not  only  the  widow  and  chil- 
drui  of  one  wrongfully  UJled  but  his  surviving 
pareats  a  right  of  action,  the  surviving  parents 
cannot  complain  that  to  permit  the  widow  to 
maintain  the  action  for  their  l>enefit,  without 
making  them  parties,  will  deprive  them  of  their 
righto  without  their  day  in  court,  contrary  to 
the  constitutional  iubibitton  against  depriva- 
tion of  property  without  due  process,  for  the 
right  to  sue  for  wrungfol  death  la  inseparable 
from  the  remedy,  and  a  party  cannot  accept  coie 
and  attack  the  other. 

[Ei.  Note.— For  other  cases,  see  Constitution- 
si  I.aw.  Cent  Dig.  {  41.  Dec.  Dig.  §  43:* 
Death,  Cent  Dig.  {  11 ;  Dec.  Dig.  §  9.*] 

Appeal  from  District  Court,  Uvalde  Coun- 
ty; R.  H.  Burney,  Judge. 

Action  by  Mrs.  Ola  Tennlngton  and  others 
against  the  GalTeston,  Harrisburg  &  San  An- 
tonio Railway  Oonqnny.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.  Affirmed. 

BalKT,  Botts,  Vaiflax  *  Garwood,  of  Hoos- 
toa.  Claode  Lawroioe,  of  Uvalde,  and  W.  B. 


Teogardoi,  of  San  Antonio,  for  Bpiienant 

Winboum  Pearce,  of  Temple,  A.  U  Curtis, 
of  Helton,  and  Martli^  &  UarUn.  ot  Uvalde, 
for  appellees. 

MOURSUND,  J.  Mrs.  Ola  Pennington,  for 
herself,  her  four  minor  children,  and  the  par- 
ents of  b&e  deceased  husband,  J.  Ia  Penning- 
ton, sued  aK>ellant  for  damages,  alleged  to 
have  resvlted  to  tbem  by  reason  ttf  tbe  death 
of  said  J.  L.  Pennington,  who  was  killed  on 
May  14,  lOlS,  by  one  of  appellant's  trains, 
on  a  road  crossing  near  Uvalde,  while  cross- 
ing same  with  his  wagons  and  teams.  It  was 
aUc^;ed  that  said  crossing  Is  situated  about 
300  yards  west  of  defendant's  passenger 
depot  at  SauBom,  which  Is  called  "Uvalde." 
and  within  the  yard  limits  of  the  company 
where  it  maintains  Its  main  track  and  foor 
other  tracks;  that  Uie  road  crossing  the 
backs  at  said  place  la  a  public  road  extend- 
ing from  Uvalde  to  Bock  Springs,  and  is  fre- 
quently traveled  by  the  public  at  all  ttmes  of 
the  day  and  night ;  that  tlie  crossing  Is  dan- 
gerous, in  Uiat,  approadilng  the  same  from 
either  direction,  the  view  of  the  tradk  and  of 
an  approaching  ^In  is  obstructed,  so  that  it 
Is  dlfflcnlt  to  see  the  approach  of  a  train  In 
entering  upon  said  crossing ;  that  the  defend- 
ant, In  the  exerdae  of  ordinary  care,  would 
and  should  have  maintained  a  flagman  at  and 
near  said  crossing  to  warn  persons  aboat  to 
enter  said  crossing  of  the  approach  of  trains, 
but  the  defendant  carelessly  and  nei^gently 
failed  and  refused  to  maintain  a  flagman  at 
such  crossing,  and  adopted  no  means  for  the 
protection  of  persons  passing  over  said  cross- 
ing. It  was  furOier  all<q:ed  that  on  or  about 
May  14,  1913.  defendant  had  carelessly  and 
Degllgratly  placed  its  cars  for  a  long  distance 
in  either  direction  from  said  crossing  on  one 
of  Its  tracks  passing  ovw  said  crossing,  and 
lying  north  of  ite  main  track,  and  also  on 
other  tracks  lying .  south  of  Its  main  line 
track,  and  had  negligently  and  carelessly 
stopped  and  placed  some  of  said  cars,  especi- 
ally those  lying  niMin  the  track  north  of  the 
main  line  track  upon  said  public  road  and 
crowdng,  so  that  the  same  was  blocked,  and 
room  was  barely  left  between  said  cars  for 
the  passage  of  one  wagon,  and  bo  that  a 
person,  approaching  from  the  nortti,  and  go- 
ing towards  Uvalde,  conld  not  see  0ie  ap- 
proach of  a  train  from  either  directlmi,  and 
especially  conld  not  see  tbe  approadi  of  a 
train  from  >tibe  west ;  that  at  said  time  J.  I/. 
Pennington  was  engaged  in  hanllng  fre^fat 
between  Bock  Springs  and  Uvalde,  and  at 
that  particular  Ume  was  Raveling  said  road 
with  several  wagons  attached  together,  drawn 
by  several  teams,  and  was  riding  the  horse 
on  the  left-hand  side  nearest  to  the  tnmt 
wagon,  and  was  going  towards  Uvalde;  that 
aboat  dnsk  he  aivroached  said  crossing,  and, 
his  view  being  obstructed,  as  aforesaid,  he 
conld  not  see  the  approach  Of  the  train,  and 
in  the  exerdae  of  ordinary  care,  failing  to 
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see  or  bear  the  approadi  of  Any  train,  be 
drove  between  titie  cam  of  defendant  wblcb 
were  placed  upon  the  «ide  track  lying  north 
of  Its  main  line  track,  and  as  be  entered  vpou 
said  main  line  track  was  struck  by  a  delayed 
fast  passCTger  train  ot  the  defendant,  wbldi 
was  approaching  from  the  west,  and  sustain- 
ed serious  injuries  from  which  he  shortly 
thoeafter  died;  that  defendant.  Its  agents 
and  employes  In  charge  of  said  train  care- 
lessly and  negligently  ran  said  train  over 
said  public  missli^,  while  the  view  of  the 
approaching  train  was  obstructed,  at  an  ex- 
cessive rate  of  speed,  and  carelesslly  and 
negligently  failed  to  give  any  warning  or 
signal  by  ringing  the  bell  or  blowing  the 
whistle,  or  otherwise,  of  the  approach  of  said 
train,  and  had  carelessly  and  negligently  cut 
the  steam  off,  so  tinat  the  train  was  running 
noiselessly  onto  and  upon  aald  crossing;  that 
the  negligence  of  the  defendant  as  alleged 
was  the  proximate  cause  of  the  Injnry  and 
death  of  Pennington.  It  was  further  alli- 
ed that  Pennington  sustained  his  injuries 
without  any  fault  or  negligence  on  hla  part 
The  remaining  allegations  related  to  the  age, 
occupation,  character,  and  earnings  of  the 
deceased. 

The  defendant,  on  September  SO,  1913,  filed 
^ts  answer,  consisting  of  a  general  denial 
and  a  special  denial,  sufficient,  under  the  pro- 
visions of  chapter  127,  Acts  of  the  33d  Legis- 
lature (Reg.  Sess.),  to  put  In  Issue  each  al- 
legation of  the  petition,  and  then  pleaded  that 
the  train  was  operated  in  the  usual  and  cus- 
tomary manner,  and  at  the  usual  rate  of 
speed;  that  the  crossing  was  neither  a  dan- 
gerous nor  much  used  one,  especially  after 
6  o'clock  p.  m. ;  that,  when  the  train  was 
about  500  to  800  yards  west  of  said  cross- 
ing, the  engineer  sounded  the  whistle  for  the 
station,  and  for  the  crossing  and  semaphore 
board,  and  the  bell  was  also  sounded  for  the 
crossing,  and  each  of  said  waroings  could 
readily  have  been  heard  by  deceased  by  the 
exercise  of  ordinary  care;  that  the  engine 
had  a  brilliant  headlight,  which  could  have 
been  seen  from  the  crossing  a  distance  of  [ 
more  than  a  mile,  and  at  the  time  deceased 
approached  the  crossing  the  light  from  said  i 
headlight  was  reflected  from  the  ground  at  | 
the  croBsing  and  building  and  cars  near ; 
the  crossing,  and  was  plainly  to  be  seen,  j 
and,  if  he  did  not  see  this,  he  could  have  j 
done  so  by  the  exercise  of  slight  care ;  that  j 
the  train  was  making  the  usual  and  custo- 
mary noises  of  a  large  and  heavy  passenger 
train,  which  could  have  been  heard  for  sever- 
al hundred  yards  before  it  reached  the  cross- 
ing by  listening  with  ordinary  care,  which 
precaution  deceased  did  not  take,  or.  If  he  lis- 
tened, failed  to  heed  what  he  heard  and 
took  the  chances  of  getting  across  ahead  of 
the  train;  that  the  view  of  the  main  line 
track  to  the  westward  was  not  obstructed 
by  cars  or  other  objects,  except  partially,  and 
Anr  a  comparatively  slwrt  distance  near  the 


crossing,  and  from  his  poiitUm  as  b«  approach- 
ed the  track,  and  at  the  proper  times  and 
places  to  look  before  going  on  the  track,  de- 
ceased could  bar^  without  dlfllcnlty,  seen 
the  train  In  ample  time  to  have  avoided  It,  In 
fact  ttie  train  was  in  view  of  deceased's  posi- 
tion tor  100  feet  or  more  as  he  drove  to  the 
crossing,  and  he  must  have  aeea  atjae,  or  by 
the  exerdae  of  slight  diligence  -coold  have 
seen  It,  In  ample  lime  before  driving  on  fbe 
crossing,  but  he  neglii^Uy  taHeA  to  do  bo,  or 
else  did  not  heed  what  he  saw ;  Oat,  U  the 
view  of  the  track  was  obstructed,  thai  de- 
ceased could  have  readily  heard  the  train 
and  the  signals  and  alarms  given  by  it;  and. 
If  the  rattle  of  the  wagon  and  harness  or 
anything  else  Interfered  with  his  hearing, 
could,  with  little  Inconvenience,  have  stopped, 
before  gfdng  upon  the  crossing,  at  a  place 
where  he  could  see  the  tra<^  to  the  west- 
ward, and  by  so  doing  and  looking  and  listen- 
ing be  could,  without  difficulty,  and  by  the 
exercise  of  ordinary  care,  have  both  heard 
and  seen  Uie  train  and  avoided  the  accident, 
all  of  which,  under  sucli  drcumstanoes,  a 
person  of  ordinary  core  would  have  done,  and 
which  deceased  failed  to  do,  and,  if  he  looked 
and  listened,  h«  failed  to  heed  what  he  saw : 
that  as  a  matter  of  foct  deceased  was  riding 
one  animal  of  six  -or  eight  hitched  to  two  or 
more  wagons,  and  the  rattling  of  wagons  and 
harness  made  much  noise,  which  Interfered 
with  his  hearing  to  some  extent,  and  he  de- 
liberately and  negligently  drove  upon  the 
crossing  directly  in  front  of  the  train,  with- 
out  stopping  to  look  and  listen,  and  without 
looking  or  listening  for  an  approaching  train, 
and  without  exercising  ordinary  care  and 
caution  In  any  respect,  when,  by  the  exercise 
of  any  of  these  precautions  or  any  other  pre- 
cautions such  as  a  person  of  ordinary  care 
would  have  exerdaed,  he  could  have  discover- 
ed the  train  in  ample  time  to  have  avoided 
it;  that  In  each  of  said  matters  deceased 
was  guilty  of  negligence  which  caused  or  con- 
tributed to  his  death. 

No  replication  was  filed  by  plalntiffa  The 
trial  resulted  in  a  verdict  and  Judgment 
against  appellant  for  $20,000,  as  follows: 
Mrs.  Pennington  98,000;  eadt  child  fsjooO; 
the  parents  nothing. 

[1,  2]  By  the  first  assignment  of  error  com- 
plaint is  made  because  the  court  refused  to 
give  a  peremptory  instruction  to  find  for  de- 
fendant. The  first  proposition  asserts  that 
the  charge  should  have  been  given  because  of 
the  failure  of  plaintiff  to  deny  the  allegations 
relied  upon  to  show  contributory  negligence. 
An  examination  of  the  pleadings  discloses  that 
almost  all  of  the  facts  alleged  by  appellant 
as  its  basis  for  claiming  that  Pennington  was 
guilty  of  contributory  negligence  were  direct- 
ly controverted  In  the  petition,  and  issue  was 
fully  Joined  thereon.  The  allegation  with  re- 
spect to  the  headlight  being  reflected  from 
!  the  ground  at  the  crossing  and  buildings  and 
I  cars  near  the  crossing^  and  that  It  was  idain- 
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ly  to  be  seen.  Ib  a  new  matter  not  contradicted 
in  the  petition.    Issue  was  Joined  as  to 
whether  the  train  was  rialble  by  a  person  ap- 
proaching tbe  crossing,  and  as  to  whether  it 
made  a  great  noise,  and  whether  tbe  signals 
were  given.   The  failnre  to  stop,  look,  and 
listen  cannot  be  said  to  show  contribntor; 
neglig^ce  when  disconnected  from  the  alle- 
gations which  are  in  issue.    It  was  admitted 
that  tbe  train  was  delayed,  and  there  was 
nothing  .to  particularly  put  Pennington  on 
guard,  onless  it  was  the  reflection  from  the 
headlight   We  do  not  think  failure  to  see  or 
be  warned  by  the  reflectloD,  there  being  no  al- 
legation that  it  was  the  only  headlight  cast- 
ing a  reflection  upon  the  crossing,  or  facts 
showing  that  Pennington  could  not  in  the 
ezerdse  of  ordinary  care  have  taken  it  for 
the  reflection  of  a  headlli^t  from  an  engine 
attached  to  some  of  the  many  cars  alleged  to 
have  been  on  the  tra(H£s  at  and  near  ibe  cross- 
ing, can  be  said  to  show  negligence  as  a  mat- 
ter of  law.  We  conclude  that  the  facta  not  In 
issue  considered  alone  fall  to  show  contribu- 
tory negligence  as  a  matter  of  law,  and  that, 
had  the  mllng  of  the  court  been  InToked  upon 
tbe  ideadiues,  and  be  bad  dedded  against 
appellant,  we  would  not  reverse  such  deci- 
sion.  iirUde  1829,  as  amended  by  chapter 
127.  Acts  83d  Leff.  (S«  Sess.),  provides: 
"Any  fftct  so  pleaded  by  tbe  defense  that  Is 
not  denied  by  the  plalnUCt  shall  be  taken  as 
confessed.**  This,  of  course  only  applies  to 
facts  not  already  in  Issue  by  virtue  of  plaln- 
ttfl*s  allegatlona.  To  allege  in  afflrmatlTe  lan- 
gnage  the  converse  of  wbat  idalntiff  has  al- 
leged does  not  constitute  new  matter  which 
mnst  in  turn  be  controverted.   If  the  new 
facts  standing  alone  do  not  show  contrlbntory 
negligence  the  Reader  could  only  take  ad- 
vantage there<tf  by  objecting  to  evidence  con- 
troverting same,  and  by  having  tbe  court 
Instruct  the  Jury  that  such  facts  were  admit- 
ted, should  the  same  be  material  with  re- 
spect to  any  issues  submitted  to  the  jury. 
Ttm  purpose  of  the  Legislature  in  passing ; 
said  law  was  to  simplify  trials  by  reducing 
the  number  of  Issues  to  t>e  decided,  thus 
shortening  tbe  trial,  and  obviating  the  neces- 
sity of  calling  witnesses  to  prove  undisputed 
facts. 

[3]  In  this  case  appellant  In  no  manner 
sought  to  avail  itself  of  any  rights  with  re- 
spect to  the  facts  stated  In  its  answer  which 
were  not  controverted  until  it  flled  a  motion 
for  a  new  trial.  True,  It  asked  for  a  peremp- 
tory instruction  on  the  ground  "that  plain- 
tUTs  have  wholly  failed  to  show  defendant 
liable  for  the  death  of  J.  L.  Pennington  under 
the  law";  but  thereby  the  court  was  not 
apprised  of  any  contention  that  appellant 
claimed  a  Judgment  upon  the  pleadings.  Nor 
in  Sling  exceptions  to  the  charge  was  the 
court  Informed  that  appellant  contended  the 
lasae  should  not  be  submitted.  Evidence  had 
been  introduced  as  if  Issue  was  Joined  on  all 
the  facts  alleged.  In  view  of  all  this  appellee 


contends  that  appellant  waived  its  il^t  to 
take  advantage  of  plaintiffs  failure  to  file 
any  denial  of  the  additional  facts  aUeged  by 
appellant  The  general  rule  as  announced  In 
31  Cyc.  p.  733,  is  as  follows:  "Failure  to  file 
any  pleading  which  is  necessary  to  form  an 
issue,  including  a  complaint  answer,  or  reply's 
or  otherwise  falling  to  Join  Issue  properly 
or  at  all  upon  any  or  all  of  the  allegations  ap- 
pearing in  the  pleadings,  is  deemed  waived  by 
voluntarily  proceeding  to  trial  as  though 
issue  was  properly  Joined.  Likewise,  where 
the  parties  have  voluntarily  tried  the  case 
aa  If  certain  matters  were  in  issue,  neither 
will  be  permitted  afterward  to  object  that 
such  matters  were  not  properly  put  In  Issue 
by  the  pleadings."  Appellant  relies  upon  the 
Kentucky  cases  of  Railway  v.  Paynter's 
Adm'i,  82  S.  W.  412,  and  EaUway  v.  HlbMtt, 
129  S.  W.  320.  The  Kentucky  statute  pro- 
vides "that  every  material  allegation  of  a 
pleading  must  for  the  purposes  of  the  action, 
be  taken  as  true  unless  speclflcally  trav- 
ersed." In  one  of  the  Kentucky  cases,  Gore 
V.  Railway  C5o.,  82  S.  W.  754,  some  weight  is 
given  to  a  statute  providing  that  Judgments 
shall  be  given  for  the  party  whom  the  plead- 
ings entitle  thereto,  though  there  may  have 
been  a  verdict  against  him.  That  ptatnte  ap- 
pears to  exclode  the  idea  generally  recognized 
that  certain  defects  of  pleading  may  be  cured 
by  verdict  We  see  no  reason  for  adopting 
the  Kentucky  rule,  and  believe  tbe  general 
rule  annoonced  in  Cyc.  conduces  to  a  fair 
trial,  and  will  prevent  litigants  from  taking 
np  the  time  of  the  courts  with  experimental 
trials^  relying  upon  saving  themselves,  if 
things  go  wrong,  by  urging  that  they  should 
have  had  Judgmmt  upon  the  pleadings. 
Therefore  we  bold  that.  If  defendant  was  en- 
titled to  a  Judgment  upon  the  pleadings,  it 
waived  its  right  thereto,  and  we  give  such 
holding  as  aa  additional  reason  for  deciding 
that  appellant's  first  proirasltlon  is  without 
merit 

[4]  By  the  second  proposition  it  Is  contend- 
ed that  tbe  undisputed  facts,  both  Including 
and  excluding  those  In  the  answer  not  trav- 
ersed, show  that  Pennington's  death  was  due 
solely  to  his  own  negligence  or  at  least  to  his 
contributory  negligence.  In  deference  to  the 
verdict  of  the  Jury,  the  evidence  being  con- 
flicting, we  conclude  that  appellant  was  guilty 
of  negligence  proximately  causing  Penning- 
ton's death  In  not  giving  the  statutory  signals 
for  the  crossing,  and  In  placing  its  ca.rs  so  as 
to  obstruct  the  view  of  Its  main  line  track, 
so  that  a  person  approaching  the  crossing  as 
Pennington  did  could  not  see  the  approach  of 
a  train  coming  from  the  west.  We  conclude, 
further,  that  Pennington  was  not  guilty  of 
negligence  proximately  contributing  to  cause 
his  death.  We  will  not  attempt  to  rehearse 
tbe  evidence  upon  which  these  conclusions 
are  based.  At  tbe  time  Pennington  was 
killed  three  freight  trains  were  waiting  at 
Sansom  for  the  passenger  to  pass,  and  at 


Digitized  by 


468 


106  B0TJTHWS8TABN  BBPOBTHB 


least  two  englnea  faced  the  crossing.  The 
oigines  made  much  nolM,  while  tbe  paBsenger 
train  had  cat  off  steam  and  rolled  along 
down  grade  with  alight  noUn.  Penubigton 
diore  slowly,  and  It  cannot  be 'said,  as 
a  matter  of  law,  that  had.  he  stopped  he 
would  hare  heard  the  passenger  train. 

[S]  The  fifth,  sixth,  and  seventh  assign^ 
ments  relate  to  cihaiges  given  and  refiued  <m 
the  question  of  bnidm  of  proof  upon  the 
lasne  of  contributory  negligence.  Oomplalnt 
Is  made  because  the  court  gave  plaintiff's 
special  charge  No.  1,  which  placed  the  bordoi 
of  proof  upon  defendant  upon  the  issue  of 
contribntory  negligence,  but  Instructed  the 
jury  that  upon  said  issue  thcQr  should  take 
Into  consideration  all  the  evidence  offered  In 
the  case,  whether  by  plaintiff  or  defendant 
Appellant  excepted  to  the  charge  on  the 
ground  that  under  the  facts  of  this  case  the 
burden  should  hare  been  placed  upon  plaintiff 
to  show  that  Pennington  was  not  guilty  of 
contributory  negligence,  or  at  least  that  spe- 
cial charge  No.  3.  offered  by  appellant,  should 
have  been  given,  as  follows:  "You  are  fur- 
ther diarged  that  in  this  case,  if,  upon  con- 
sideration of  all  the  facts  in  evidence  tending 
to  ex^plaln  the  happening  of  the  acddoit  to 
J.  I*  Pennington,  and  showing  his  relation- 
ship thereto,  you  are  of  the  opinion  that  it 
Indicates  that  he  was  guilty  of  contributory 
negligence,  then  the  burden  would  be  upon 
the  plaintiff  to  overcome  by  a  preponderance 
of  the  evidence  this  condition,  and  to  estab- 
lish by  a  preponderance  of  all  the  evidence 
that  Pennington  was  not  guilty  of  any  act 
or  omission  amounting  to  negligence  that 
dther  caused  or  contributed  to  his  death; 
and,  if  the  plaintiffs  have  failed  to  sustain 
such  prooC  then  they  cannot  recover  in  this 
case,  and.  your  verdict  will  be  for  the  rail- 
road company.** 

The  contentions  announced  in  the  proposi- 
tions und^  essl^nmrata  5,  6,  and  7,  all  re- 
lating to  this  matter,  may  be  briefly  stated  as 
follows:  (1)  That  the  testimony  necessary 
to  show  the  circumstances  under  which  Penn- 
ington came  to  his  death,  and  his  relation  to 
the  happening  of  the  accident,  amply  ^w 
prima  fade  that  he  was  guilty  of  oontrltm- 
tory  negligence,  and  that  this  was  still  more 
manifest  by  the  facts  alleged  by  appellant, 
and  not  denied  by  appellee,  for  whlcb  reasons 
the  burden  should  have  been  placed  upon 
plaintiff.  ^)  If  the  court  cannot  say,  as  a 
matter  of  law,  that  a  prima  fade  case  of 
contributory  negligence  has  or  has  not  been 
made  out  by  all  the  testimony  necessary  to 
show  the  cause  of  Pennington's  death,  and 
his  relation  thereto,  then  the  court,  upon  re- 
quest, should  direct  the  Jury  to  determine 
whether  or  not  a  prima  facie  case  of  contribu- 
tory negligence  has  thus  been  established, 
and.  If  so,  the  burden  is  on  the  plaintiff  to 
overcome  this,  looking  to  all  the  testimony 
for  the  final  solution  of  the  Issue.   In  sup- 


port of  Its  contentions,  appellant  dtea  the 
case  of  Ballway  t.  Beed,  88  Tez.  447,  31  S. 
W.  1068;  bat  the  doctrine  then  annoonoed. 
and  followed  in  many  cases,  has  no  appllca- 
tliHk  here^  because  the  charge  given  in  this 
case  waa  carefully  worded  so  as  not  to  leave 
any  diance  for  the  jury  to  be  misted  into  be- 
lieving that  It  ooold  only  consider  the  tes- 
tlmony  Introduced  by  defendant  upon  the  Is- 
sue whether  Pumington  waa  goil^  of  cm- 
tributary  veHigmoo.  This  line  of  cases  has 
no  bearing  upon  the  auesttons  iwesented  in 
appellant's  propositloiia  The  contentions 
made  by  awellant  have  beea  urged  In  many 
cases  In  ttls  state,  and,  while  the  existence  of 
exceptlcms  to  the  general  rule  that  the  bur- 
den of  proving  contributory  negUg^tce  shall 
be  placed  upon  the  defendant  In  the  charge 
of  the  oonrt  haa  been  recognised  In  many 
cases  (but  graeraUy  held  not  api^icable  in 
sndi  cases),  we  think  it  Is  now  settled  that  no 
such  exceptions  exist  as  are  contended  for  by 
appellant  H.  &  T.  a  By.  v.  Harris.  103  Tex. 
422,  128  S.  W.  897;  Railway  v.  Anglin.  99 
Tex.  349,  89  8.  W.  966.  2  L.  B.  A.  (N.  EL)  38& 
See^  also^  note  to  Oklahoma  Otr  r.  Beed,  17 
Okl.  518,  87  Fac.  64S.  33  L.  B.  (N.  8.)  U88. 
for  a  very  Interesting  and  thorough  discus- 
sion of  this  question ;  also  Gbamberlayne  on 
Mod.  I<aw  of  Bv.  a  XI.  The  assignnients  are 
overrnled. 

[I]  By  the  ninth  assignment  oonqtlaint  is 
made  of  the  admission  of  the  testimony  of  the 
witness  Young,  which  was  the  only  testi- 
mony upon  the  very  Important  question  as  to 
the  earning  capadty  of  the  deceased.  Young 
testified  that  he  and  Pennington  were  part- 
us in  the  freighting  business  vben  Penn- 
ington first  went  into  sndi  buriness,  but  for 
some  time  prior  to  Pennington's  death  the 
witness  had  no  Interest  in  the  business ;  that 
Pennington  could  carry  from  L'valde  to  Bock 
Springs  about- 10,000  pounds  as  an  average 
load,  and  received  60  cents  per  100  for  carry- 
ing same.  He  also  testified  as  follows: 
"He  made  a  trip  a  week ;  he  hauled  freight 
from  here  to  Rock  Springs ;  he  freighted  from 
here  to  Rock  Springs  all  the  time ;  he  also 
hauled  freight  from  Bock  Springs  back  this 
way.  The  last  month  or  two  he  hauled  wool 
he  bad  parts  of  loads  from  Bock  Springs  here 
all  the  time.  The  last  month  or  such  matter 
he  had  a  full  load  every  trip  I  think ;  that 
is,  about  10,000  pounds."  Upon  cross-ex- 
amination, permitted  for  the  puri>ose  of  test- 
ing "the  personal  knowledge"  of  the  witness. 
It  developed  that  he  did  not  know  whet&er 
Pennington  kept  any  books  showing  his  earn- 
ings, but  that  the  witness,  being  in  the  grain 
business,  had  a  set  of  books  from  which  he 
could  tell  what  Pennington  had  hauled  for 
the  grain  store,  bat  that  he  also  hauled  for 
other  people.  The  witness  did  not  testify 
how  much  deceased  hauled  for  the  grain 
store.  Objections  were  then  urged  by  appel- 
lant to  the  testimony,  and  a  motion  made  to 
strike  same  from  the  record.  As  the  witness 
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did  not  undertake  to  state  what  was  shown 
by  his  books,  and  as  his  books,  U  produced, 
coold  not  have  shown  what  amount  of  freight 
was  hauled  by  deceased  In  all,  or  what  de> 
ceaaed's  earDings  were,  we  maj  leave  out  of 
consideration  the  fact  that  the  witness  had 
books  showing  what  deceased  had  hauled  for 
Um.  Such  statement  did  not  Indicate  the 
existence  of  better  evidence  than  he  wss  able 
to  give  as  to  the  entire  earnings  of  Penning- 
ton, which  was  the  only  fact  important  to  be 
determined.  After  the  objection  was  over- 
ruled, the  witness  proceeded  to  state,  without 
further  objection,  that  the  expense  of  making 
each  trip  was  about  $10;  that  the  average 
freight  rate  was  60  cents  per  100  pounds; 
tbat  Pennington  could  make  a  trip  in  6  days, 
and  for  a  long  time  made  a  trip  once  a  week ; 
tiiat  a  man  can  always  haul  a  full  load  from 
Uvalde  to  Rock  Springs;  and  that  for  the 
last  month  Pennington  freighted  he  had  a 
load  both  ways.  On  cross-examination  he 
testified  timt  Pennington  had  been  freighting 
for  about  6  or  8  months,  that  he  had  nine  or 
ten  animals  and  three  wagons  which  he  trail- 
ed together,  hitching  the  teams  to  the  leading 
wagon;  that  deceased  owned  three  of  the 
horses,  while  witness  owned  the  remaining 
horses  and  two  of  the  wagons,  which  he  per- 
mitted deceased  to  use  free  of  charge,  but  had 
the  ri^t  to  take  them  at  any  time.  The  ques- 
tion Is  whether,  under  the  circumstances,  er- 
ror was  committed  In  not  excluding  the  testi- 
mony. It  must  be  admitted  that  Yoong  could 
only  estimate  Pennington's  earnings.  He  tes- 
tified to  facts  which  showed  that  he  was  qual- 
ified to  make  such  estimate,  and  stated  the 
facts  upon  which  he  based  such  estimates  as 
he  made.  He  was  never  asked  to  make  a 
final  estimate  for  any  given  period,  nor 
whether  the  conditions  of  the  roads  and 
weather  affected  the  earnings ;  but  we  take 
it  that  no  sensible  Jury  would  fail  to  make 
the  allowances  which  the  witness  would  have 
been  bound  to  have  made  if  asked  the  ques- 
tiODS  relating  thereto.  His  testimony  did  not 
disclose  or  even  indicate  that  better  evidence 
conid  be  obtained.  He  did  not  know  whether 
Pennington  kept  any  books.  Appellant  did 
not  ask  that  witnesses  be  called  to  testify 
on  the  issue  whether  better  evidence  oould 
be  procored,  and  it  is  highly  improbable  that 
such  was  the  foct.  As  it  was  not  shown  that 
I»imax7  evidence  could  be  obtained,  there 
was  no  error  in  admlttli^  the  testimony  of 
Tonng.  Chamberlayne  on  Mod.  Law  of  Ev.  S 
479 ;  Greenleaf  on  Kv.  |  84 ;  M.,  K.  &  T.  Ry. 
V.  Milam,  20  Tex.  Civ.  App.  688,  50  S.  W.  417; 
Lewis  V.  San  Antonio,  7  Tex.  313.  In  the 
case  of  Railway  v.  Brown,  16  Tex.  Civ.  App. 
105,  40  S.  W.  608,  the  court  held  ttiat,  even 
though  books  were  kept,  a  witness  could  esti- 
mate a  physician's  Income  if  he  did  so  in- 
depmdaitly  of  the  knowledge  be  obtained 
from  the  books;  bat,  as  it  is  not  shown  in 
tiito  oaae  that  hodka  were  kept,  we  are  Dot 
eaUed  Qptm  to  ptw  apon  the  correctness  of 


that  opinion.  The  other  objections  to  this 
testimony  are  also  without  merit,  and  the  as- 
signment is  overruled. 

There  is  no  merit  in  the  tenth  assignment, 
which  complains  of  the  chai^  of  the  court, 
and  the  same  is  overruled. 

[71  The  eleyenth  assignment,  complaining 
of  the  verdict  being  excessive.  Is  overruled. 
Deceased  was  29  years  old,  a  strong  man,  In 
good  health,  had  always  engaged  In  useful 
pursuits,  and  supported  his  family  in  a  prop- 
er manner.  His  wife  was  29  years  old,  and 
his  four  children's  ages  ranged  from  1  to  8 
years.  The  testimony  relating  to  his  earn- 
ings has  been  hereinbefore  stated.  AU  of 
his  net  earnings  were  devoted  to  the  upkeep 
of  his  fftmily.  He  was  a  kind  husband  and 
a  man  of  good  habits.  T.  &  N.  O.  Ry.  Co. 
V.  Walker,  12B  S.  W.  103. 

[I]  The  twelfth  assignment  reads  as  fol- 
lows: "The  court  erred  In  refusing  to  stop 
the  trial  upon  defendant's  motion  and  sug- 
gestion until  the  father  and  mother  of  de- 
ceased could  be  made  parties  to  the  suit, 
when  at  the  trial  it  was  shown  that  they 
were  living  and  laboring  under  no  disabilities 
that  would  prevent  them  from  suing  for 
themselves  In  the  action.  They  were  nec- 
essary parties,  and  it  was  error  to  proceed 
with  them."  The  plaintiff  sued  for  the 
benefit  of  Pennington's  parents,  and  no  ex- 
ception was  urged  by  appellant  on  account 
of  failure  to  make  them  parties  to  the  suit. 
Mrs.  Pennington  testified  that  the  parents 
were  alive  and  in  good  mental  add  physical 
condition,  laboring  under  no  disabilities. 
Pennington's  father  was  present  and  testi- 
fied. Appellant  filed  the  motion  described  In 
the  assignment,  and  contends  that  under  the 
state  and  federal  CouBtltutlons  the  parents 
most  be  accorded  their  day  in  court,  and 
that  courts  cannot  lawfully  proceed  to  pass 
Judgment  upon  their  rights,  if  necessary  par- 
ties, until  Jurisdiction  is  obtained  over  them 
by  proc^,  and  that  the  L^lslature  has  no 
power  to  deprive  persons  of  such  right,  and 
Judgments  rendered  in  disobedience  of  such 
rule  are  void  as  to  such  pei^ns,  citing  article 
1,  S  19,  of  our  state  Constitution  and  the  fifth 
amendment  to  the  federal  Gonstltntlon.  If 
appellant  wished  to  object  to  the  bringing  of 
the  suit  by  Mrs.  Pennington  for  the  benefit 
of  her  husband's  parents,  the  objection 
should  have  been  made  before  going  Into 
trial.  There  was  no  allegation  that  such  par- 
ties for  whom  she  was  suing  were  laboring 
under  any  disabilities,  and  the  presumption 
obtained  that  they  were  fully  capable  of  rep- 
resenting themselves,  and  appellant  should 
not  have  waited  until  the  evidence  disclosed 
that  fac^  but  should  have  raised  the  Question 
at  onc&  However,  we  do  not  can  to  rest 
the  overmUng  of  the  assignment  of  error 
uixm  that  ground,  and  will  consider  the  ob- 
jection upon  its  merits. 

[I]  Article  4699  of  onr  SUtntes  (1911), 
which  anthorlses  suits  of  this  <aiaracter  to 
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be  brought  "by  aU  of  the  parttea  entiUed 
thereto,  or  by  any  one  or  more  of  them  for 
the  benefit  of  all,"  has  been  In  existence  for 
many  years,  yet  we  find  no  case  In  which 
the  constitutionality  thereof  has  been  here- 
tofore questioned.  This  statute  has  often 
been  considered  by  oar  courts,,  and  It  is  set- 
tled that  a  suit  brought  as  this  one  was  is 
a  compliance  with  the  statute.   The  parents 
need  not  be  made  parties  to  the  suit,  if  It 
Is  brought  for  their  benefit,  as  well  as  the 
benefit  of  the  widow  and  children.    S.  A.  & 
A.  P.  By.  T.  Williams,  158  S.  W.  1171;  Ball- 
way  T.  MertJnk,  101  Tex.  165,  105  S.  W.  485. 
In  the  case  of  De  Gards  t.  Railway  Com- 
pany, SO  8.  W.  670.  Justice  Nelll  said:  *^ow- 
erer  fnudnlently  one  of  the  parties  plaintiff 
may  act  towards  another  for  whose  ben^t 
the  right  of  actum  Is  glvoi,  if  sacb  ^nd 
la  onknown,  not  participated  In,  nor  connived 
at  by  the  def^dant,  be  is  not  called  npcm  to 
protect  the  rUfhts  of  the  party  whom  a  co- 
platntUE,  or  the  one  who  has  brought  salt  for 
Us  boiefl^  would  defraud.   In  no  event  can 
a  party  to  a  lawsolt  be  expected  to  go  Into 
the  camp  of  his  adyersary  and  asslM  him  In 
making  out  a  case  agabist  himself."  The 
statute  falls  to  provide  for  notice  to  the 
other  parties  by  plaintiff,  and  the  r^nedy 
giren  the  parente  Is  Indeed  the  m^e  shadow, 
If  they  have  no  opportunity  to  prove  what 
braeflts  th^  received  from  thdr  son.  The 
widow,  even  If  cognizant  of  such  benefits, 
would  hardly  make  proof  thereof  and  thus 
provide  another  distributee  to  share  tn  the 
pecuniary   benefits  awarded  la^ly  upon 
a  consideration  of  her  husband's  earning 
capacity.   The  statute,  therefore,  is  subject 
to  criticism  for  not  providing  for  some  kind 
of  legal  notice  to  be  served  on  those  not 
bringing  the  suit,  provided  their  where- 
abouts is  known.   But  the  question  Is  wheth- 
er such  statute  violates  the  due  process  of 
law  provisions  of  our  Constitution  and  the 
federal  Constitution.   The  statute  gives  a 
remedy  for  a  wrong  for  which  the  common 
law  has  failed  to  make  provision,  and  pre- 
scribes the  method  In  which  the  remedy 
may    be    invoked.     We   cannot  separate 
the   method   from    the  remedy,   and  say 
that  the  remedy  becomes  a  right  which  can- 
not be  restricted  by  the  method  provided  for 
Invoking  the  same.   The  beneficiaries  of  the 
law  must  accept  it  as  It  stands,  and  cannot 
be  heard  to  say  they  will  reject  part  and  ac- 
cept part   If  the  remedy  as  provided  Is  not 
as  fair  and  Just  as  It  might  be,  or  even  If, 
In  exceptional  cases,  It  works  out  so  as  to 
amount  to  no  remedy  at  all,  still  It  Is  what 
the  law  gives,  and  the  beneficiaries  must  be 
satisfied  therewith.   It  Is  not  an  analogous 
case  to  those  in  which  laws  are  passed  which 
injuriously  affect  vested  rights.   Hie  stetute 
is  not  subject  to  the  objections  made,  and  the 
assignment  of  error  Is  overruled. 
The  judgment  Is  affirmed. 


GOMANCHB  COUNTT  at  $L  T.  BURBB  at  aL 

(No.  7,86(1.) 

(Court  <rf  qWl  Appeals  of  Teraa.   Ft  WorO. 
Feb.  21.  1914.    Behearing  Denied 
Uarch  4,  1914.) 

1.  GotTirms  (H 1,  47*)--Aom  or  Comhzbsiok- 

BBS'  COUET— UABULITT. 

A  county  Is  by  Rev.  St  1911,  art  136B. 
a  body  corporate  and  poUtic,  and  acta  by  the 
commissioners'  court,  and  the  acta  of  the  court, 
made  in  good  f^th  within  the  scope  or  ap- 
parent scope  of  its  aathorit?,  are  the  acts  of 
the  county. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  H  1,  55;  Dee.  Dig.  U  1,  47.»] 

2.  Counties  (I  141*)— Aora  of  CoiocimoiT- 

■BB'  COUBT-ilABILITT. 

Where  a  county  in  its  corporate  capacity 
commits  a  wrong  in  relation  to  property  is 
which  others  are  interested,  the  conn^.  like 
any  other  corporattou  or  Bke  an  fnuvi^iaL 
may  be  held  liable. 

[Ed.  Note.— For  other  cases,  see  Counties. 
Cent  Dig.  |  209;  Dec  Dig.  {  141.*3 

8.  GoiTNTiEs  (I  195*)— Acts  ov  CoioaBBXOir- 

■BS*  COUBT— LlABIIJITT. 

A  county 'which  has,  through  the  commls- 
sioners'  court  wrongfully  diverted  and  appro- 
priated the  proceeds  of  a  sale  of  school  hmds 
of  tile  county  Is  liable  for  tiw  mlsappnnnia- 
tlon. 

***««JL  «•  Counties 
Cent  Dig.  I  807:  Dea  Dig.  |  lie.*] 

4.  Officbbs   (S  114*)— Judicial  ob  Qvasi 

JUDJCIAI.  CaPAOITT— DlABILrrT, 

Officers  to  whom  is  committed  the  power 
of  acting  in  a  judicial  or  quasi  judicial  capacity 
are  not  personally  liable  for  an  honest  though 
mistaken,  ezerdse  tbdr  powers. 
_[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  H  187-192;  Dec.  Dig.  {  U4.*] 

6.  CouHnna  (S  166*>-School  liANiw— Pbo- 

cebds— Ik  vBSTicEnis— VALiDnr. 

Under  Const  art  7,  I  6,  providing  that 
lands  granted  to  the  several  counties,  and  the 
proceeds  of  sales  thereof,  shall  be  had  by  the 
coun^  as  a  trust  for  the  poUic  schools,  and 
that  the  proceeds  shall  be  invested  in  bcmds 
of  the  United  States,  or  state,  or  counties, 
and  that  the  counties  shall  be  responsible  for 
all  investments,  the  commisrionere'  court  of  a 
county,  In  Investing  the  proceeds  on  a  sale 
of  county  school  lands,  acta  in  a  judicial  or 
quasi  judicial  capacity,  and  the  county  la  re- 
sponrible  for  investments  made. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  II  223-225;  De&  Dig.  }  166.*] 

6.  GoumnBs  (|  188*)— Sohooi.  LurDS— Fbo- 

OKEDS— InVBSTlIBNTS— VAUDrrV. 

The  proceeds  of  a  sale  of  school  land  of 
a  county,  required  by  Const  art  7,  |  6,  to  be 
Invested  In  a  specified  class  of  bonds,  mur  not 
be  diverted  to  the  general  purposes^  the 
county,  and  bonds  Issued  by  the  county  there- 
tor,  and  bonds  so  issued  are  invalid. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cwit^Dig.  IS  275-281,  283,  284;  Dec  Dig.  | 

7.  CoTTNTiEB  (I  155*)— School  Lards— Pro- 

CEED»— liEABZLITT, 

Under  C^onst  art  7,  |  0,  making  a  county 
responsible  for  all  investments  of  the  proceeds 
of  a  sale  of  its  scbool  lands,  a  conn^  is  re- 
sponsible for  proceeds,  regu^ess  of  the  fom 
or  the  legslitT  of  sn  investment  attoi^tad  to  be 
made  by  the  commissioners'  court 

[Ed.  Note.— For  other  caaes,  see  Counties. 
Cent  Dig.  H  228-225;  De&  I»g.  |  IBS.*] 
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8.  (JovimES  (1 106*>— Soaooi,  Landb— Dlvib- 

8I0N   OF  PBOCEBI>a— PaBISKS   EHTITIXD  TO 

Sob. 

In  the  absence  of  an^  Btatate  on  the  sab- 
Ject.  an  action  by  the  treaanrer  and  Buperin- 
tendmt  of  schooH  of  a  counbr,  and  officers  of 
independent  school  districts  of  the  county,  and 
citisena  in  their  individual  right,  againgt  the 
oonnty  and  the  commissioners'  conrt,  to  ascer- 
tain the  amount  of  proceeds  of  school  lands 
wliich  had  been  Averted,  and  to  compel  the 
commissionerB*  court  to  make  a  levy  to  the 
amount  of  the  diversion,  and  thereby  enforce 
tbe  trnat  imposed  on  the  county,  ia  maintain* 
aJble,  though  some  of  the  idaintiflii  are  not  en- 
titled to  sue. 

[Sd.  Note.— For-  other  cases,  see  Counties, 
Cent.  Die  I  SOS;  Dea  Dig.  |  196.*] 

9.  LUUTAIIOH  OF  AcnONB  (}  11*)— IjHZIA.- 

TZ0N8  IN  Favor  of  Countt. 

The  duty  of  a  county  to  make  proper  in- 
vestments of  the  proceeds  of  a  sale  of  its 
school  lands,  as  reqoired  by  Const  art.  7,  S  ^ 
ia  of  a  pnbUc  natare  and  pertains  to  govern- 
mental aSairs,  within  the  rule  that  limitations 
are  not  avidlaue  in  aach  cases. 

JEM.  Note.— For  other  eases,  aee  Umltatlon 
of  Aetioni,  Cent  Dig.  H  'SK-^;  Dec.  Dig.  | 

10.  iJiciTATioN  or  Aonona  d  Br- 

FOBCUEHT— linnTATIOKS. 

An  action  against  a  county  to  enforce  tbe 
traat  imposed  on  it  by  Const,  art  7,  }  6,  pro- 
viding that  county  s^ool  lands  and  the  pro- 
ceeds of  a  sale  thereof  shall  be  held  by  the 
county  in  trust  for  the  public  schools  of  the 
county,  is  not  barred  by  limitations,  though  the 
county  wrongfully  diverted  the  proceeds,  but 
did  not  repuGuate  the  tmst 

[Ed.  Note.— For  odier  cases,  see  limitation 
of  Actions.  Cent  Dig.  ||  494-606;  Dee.  Dig. 
f  102.*] 

11.  Couimni  a  218*)— AonoHB— Pembnta- 

TION  OF  ClAZU  FOB  AlXOWANOI— NBCBB- 
eiTT. 

Rev.  Bt  1911,  art  1366,  providing  that 
no  counter  shall  be  sued  unless  the  daun  re- 
lied on  shall  have  been  presented  to  the  com- 
missioDere*  court  for  allowance,  and  the  court 
shall  have  neglected  to  allow  the  same,  does 
not  apply  to  an  action  to  enforce  the  trust 
imposed  on  a  county  to  hold  county  school 
landa  and  the  proceeds  on  a  sale  thereof  In 
tmat  for  the  benefit  of  the  schools  of  the 
county. 

[Sid.  Note.^For  other  cases,  aee  Gonntiea, 
Cent  Dig.  H  842,  848;  Dee.  IMg.  I  218.*] 

12.  CoTTnriEa  (|  218*)— AomoirB— PsBSiiru- 

TION  OF  Cl^UKB— MlHUTEB  OF  COHHISBION- 
BB8'  COITBT. 

Where  the  demand  sued  on  wU  preseoted 

to  the  commissioners*  court  but  it  refused  to 
grant  relief,  the  mere  failure  of  the  clerk  to 
enter  the  proceedings  on  his  minutes  did  not 
prevent  an  action  against  the  cound'  on  tbe 
demand,  though  Rev.  St  1911,  art  1866,  pro- 
iddes  that  no  county  shall  be  sued,  unless  the 
daim  shall  have  been  presented  to  the  com- 
missionerB*  court,  and  it  shall  have  refused  to 
allow  the  same,  and  though  it  was  the  duty  of 
the  clo^k  to  enter  the  prfMieedings  on  his  min- 
utes. 

[Ed.  Note^— For  other  cases,  see  Counties, 
Cent  Dig.  H  842.  848;  Dee.  Dig.  1 213.*] 

18.  CotmrxBs  (J  161*)— Countt  Funds— In- 

TBBXST. 

A  county  diverting  the  proceeds  of  the 
sale  of  its  school  landa  is  properly  chargeable 
with  interest  on  tbe  misappropriated  fund, 


whether  tiie  statute  fixing  the  legal  rate  of  In- 
terest la  applicable  or  not 

[Ed,  Noter— For  other  cases,  see  Coonties, 
Cent  Dig.  S  220;  Dec  Dig.  8  161.*] 

Appeal  from  District  Court,  Comanche 
County;  J.  H.  Arnold,  Judge. 

Action  by  Jokkie  W.  Burks,  Treasurer  of 
Comanche  County,  and  others,  against  Co- 
manche County  and  others.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.  Affirmed. 

M.  L.  Harrli^  of  Comandte^  and  WUMnson 
St  Baugh,  of  Brownwood,  for  appellants. 
Ooodsott  tt  Goodsou,  of  Gomanclie,  for  appel- 
lees. 

OONNBR,  G  J.  This  suit  was  InsUtnted 
against  Comanche  county  and  Qie  members 
of  Its  conunlssioners*  court  by  Jokkie  W. 
Burks,  treasurer  of  Oomanche  county,  joined 
by  the  superintendent  of  Its  public  schools 
and  by  the  officers  and  boards  of  trustees 
of  several  independent  school  districts  ot 
the  county,  and  by  a  number  of  persons  tm 
their  Individual  right  as  dtHseaaa. 

The  plaintUlB  allied  In  substance  Uiat, 
In  accordance  with  the  Oonatitutlon  and  laws 
of  the  state,  there  had  been  set  aside  to  Co- 
manche county,  as  a  part  of  Its  permanent 
school  fund,  four  leagues  of  land,  which  It 
was  the  duty  of  the  commissioners'  court  to 
sell  and  invest  the  proceeds  thereof  as  col- 
lected in  Interest-bearing  securities,  as  pro- 
vided in  the  Constitution,  for  tbe  benefit  of 
the  public  free  schools  of  the  county ;  that, 
under  tbe  terms  of  the  Constitutltxi,  the  prin- 
cipal from  the  sale  <tf  such  lands  constituted 
the  permanoit  fond,  and  the  Interest  derived 
therefrom  constituted  the  ayallable  fund.  It  Is 
further  alleged  that  ptIot  to  November  28, 
1891,  the  commlssloneTS' court  sold  tbe  land  eo 
granted  to  Comanche  county,  but  Instead  of  In?- 
vesting  Uie  proceeds  of  the  sale  In  securities,  as 
provided  by  the  Constitution,  from  time  to  thn« 
had  diverted  portions  thereof  and  appropriat- 
ed tbe  same  to  tbe  general  purposes  of  the 
county,  at  the  same  time  Issuing  what  was 
termed  "bonds  of  Oomanche  county"  for  the 
several  sums  bo  appropriated  bearing  6  per 
cent  Interest;  that  from  one  to  ten  of  such 
bonds,  inclusive,  had  been  so  Issued  stipulat- 
ing for  the  payment  by  Comaudie  county  to 
the  permanent  school  fund  of  tlie  county 
tbe  several  sums  so  appropriated,  with  in- 
terest thereon  at  the  rato  of  6  per  cent  per 
annum.  It  was  further  alleged  that  a  fur- 
ther diversion  of  the  funds  to  the  amount 
of  $237.25  had  been  made  by  the  action  of 
the  commissioners'  court  In  appropriating 
that  amount  for  other  unauthorized  purposes. 
It  was  further  alleged  that  an  auditor  had 
been  appointed  to  state  the  account  against 
Comanche  county,  who  had  reported  that  tbe 
total  amount  of  said  unauthorized  appro- 
priation was  $12,346.62,  and  that  tbe  Interest 
accrued  thereon  to  June  2,  1913,  at  the  rate 
of  6  per  cent  per  annum,  amounted  to  the 
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sum  of  ni>64&.68.  Tbere  am  farther  aUegtt- 

tiona  of  the  petition  to  the  effect  that^  wltbln 
the  limit  allowed  by  the  Ck)DStitntlon  and 
laws,  the  commissioners*  court  could  add  to 
its  Uz  levy  a  sum  snffident  to  reallee,  dm^ 
ing  a  series  of  years,  a  sum  necessary  to  re- 
store the  unauthorized  appropriations,  and 
the  prayer  was  for  a  decree  fixing  the  amount 
of  the  permanent  school  fund  which  had  been 
BO  diverted  with  Interest,  and  fpr  a  manda- 
mus compelling  the  commlsslonera'  court  to 
make  the  required  levy. 

The  trial  was  before  the  court  without  a 
jury.  He  has  filed  conclusions  of  fact  which 
we  adopt,  and  upon  which  he  entered  judg- 
ment firing  the  total  amoimt  of  permanent 
and  available  school  fund  due  by  Comanche 
county  at  $20,695.59,  with  Interest  thereon 
from  the  date  of  the  Judgment  at  4  per  cent 
per  annnm,  from  which  Judgment  this  ai)peal 
has  been  prosecuted. 

[1]  It  Is  first  Insisted  that  the  court  erred 
in  overruling  appellant's  general  demurrer. 
The  contentions  are  that  the  petition  ou  Its 
face  shows  an  unlawful  and  an  unauthorized 
appropriation  of  the  county's  permanent 
school  fund  on  the  part  of  the  commissioners' 
court  and  that  the  county  cannot  be  made 
responsible  for  the  wrongs  of  Its  ofl3cerB.  It 
has  been  frequently  held  that  In  certain  cas- 
es a  county  cannot  be  held  liable  in  damages 
for  the  wrongs  or  negligence  of  Its  officers. 
Helgel  V.  Wichita  County,  84  Tex.  392,  19 
S.  W.  662,  31  Am.  St  Rep.  63.  But  this  rule 
of  nonliability  is  not  of  universal  applica- 
tion. See  McQuillan  on  Municipal  Cor.  voL  6. 
8  2606,  citing  numerous  cases  where  the  rule 
has  been  limited.  And  we  are  of  the  opin- 
ion that  the  principle  invoked  has  no  app^- 
cation  In  this  case.  Counties,  by  the  express 
terms  of  our  statute  (R.  S.  1911,  art  1365), 
an  bodies  corporate  and  politic  and  act  by 
and  through  the  commissioners'  court,  com- 
posed of  tbe  coun^  Judge  and  of  the  com- 
mlssioners  from  the  several  commissioners' 
precincts  proTlded  by  the  law.  The  acts  of 
tile  oommls^ners'  court,  thereCorer  In  good 
faith  perftwmed  within  the  scope,  or  appar- 
ent scope,  of  the  powers  committed  to  it 
ondor  the  Gcmstttntlon  and  laws,  are  the 
actB  of  the  coonty  and  not  of  the  Indlvidnal 
members  composing  the  court 
-  [2]  And  wliere  counties  in  their  corporate 
capacities,  as  oontradistinguiahed  from  their 
Individual  officers,  commit  a  wrong  In  rela- 
tion to  property  In  which  others  are  interest- 
ed, the  county,  like  any  other  corporation 
or  Individual,  may  be  held  liable.  Thus  in 
Watklns  V.  Walker  County,  18  686,  70 
Am.  Dec.  298,  Walker  county  was  held  liable 
at  the  suit  of  the  owner  of  certain  lands  In 
damages  for  timber  taken  from  the  land  by 
an  overseer  of  roads  to  repair  a  highway. 
In  the  course  of  the  opinion  it  was  said: 
"The  duty  of  providing  highways  for  the  use 
of  the  public  has  been  confided  to  the  coun- 
tim.  The  overseers  of  roads  are  the  legally 


constituted  agents  of  the  oountles  from  which 
they  reo^ve  the  appointment,  and,  what  they 
do  in  the  proper  and  necessary  exercise  of 
the  authority  conferred  apon  them,  the  coun- 
ty. In  its  corporate  capacity,  is  req;>onsible 
for."  The  principle  announced  In  the  case 
Just  cited  was  affirmed  in  the  later  case  of 
Hamilton  County  t.  Garrett  62  Tex.  902.  In 
Baker  v.  Panola  Count?,  30  Tex.  87,  our 
Supreme  Court  affirmed  the  right  of  Baker 
to  recover  from  the  county  taxes  illegally 
Assessed  against  him  and  paid  under  protest 
And  in  Boaz  v.  Ferrell,  162  S.  W.  201,  this 
court  held  to  the  effect  that  Jones  county 
was  liable  for  certain  state  taxes  wrongfully 
deposited  with  its  count?  treasurer  by  a  tax 
collector. 

[3]  So  here,  if  Comanche  count?  has 
wrongfully  diverted  and  appropriated  funds 
o£  which  the  plaintiffs  were  the  bmeflciaries 
and  as  to  which  they  have  the  right  to  herein 
complain,  as  we  shall  later  have  occasion 
to  affirm,  then  we  think  Comanche  county, 
rather  than  the  several  members  of  its  com- 
missioners* court  as  Is  Insisted,  must  be 
held  liable.  As  further  Illustrating  this  oon- 
cluslon,  we  dte  the  case  of  Galnea  v.  New- 
brough,  County  Judge,  12  Tex.  Civ.  App.  466, 
34  S.  W.  1048,  by  this  court  In  which  It  was 
held  that  a  county  Judge,  commissioners' 
court,  and  sherifC  were  not  personally  liable 
in  a  suit  for  damages  for  false  imprisonment 
by  virtue  of  the  execution  of  a  writ  by  the 
sheriff,  regular  on  Its  face,  but  which  the 
m^bers  of  the  commissioners*  court  In  a 
mistaken  exercise  of  a  Judicial  act  in  fining 
the  plaintiff  for  contempt  had  ordered  to  be 
Issued.  So  also  In  Wright  v.  Jones,  14  Tex. 
GlT.  App.  423,  S8  S.  W.  249,  also  by  tbls  court, 
and  In  which  writ  of  error  was  denied,  it 
was  h^d  that  members  of  a  county  commis- 
sioners* court  were  not  liable  In  a  <1tU  ac- 
tion to  one  whose  pn^rty  had  beea  wrong- 
fully taken  by  the  tax  collector  in  pursuance 
of  an  order  of  the  commissioner^  court  to 
collect  ft  tax  lerled  by  them  in  a  district 
which  had  erroneously  been  determhied  to  be 
within  their  Jurisdiction. 

[4]  The  principle  of  the  cases  last  noted 
may  be  said  to  be  dependrat  upon  the  very 
gaeraUy  recognized  rule  that  officers,  to 
whom  have  be«i  committed  the  power  of 
acting  in  a  Judicial  or  quad  Judicial  capaci- 
ty, cannot  be  held  liable  for  an  honest,  though 
mistaken,  exercise  of  tbett  powers.  The 
further  pertinent  inghiriea,  therefore,  arise 
as  to  whether  the  members  of  the  commis- 
alouers*  court.  In  diverting  the  funds,  as  al- 
leged, were  in  the  exercise  of  a  Judicial  func- 
tion, and  whether  Comandie  county  may  be 
held  liable  as  herein  sought 

[I]  Section  6,  art  7,  of  the  Constitution, 
so  far  as  ai^llcable,  provides:  "All  lands 
heretofore  or  hereafter  granted  to  the  sever- 
al counties  of  this  state  tor  educational  pur- 
poses, are  of  il^t  the  property  of  said  coun< 
tles  re^ttctlTelT*  to  which  they  were  granted. 
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and  title  theTeto  la  vested  In  said  oonntiea; 
and  DO  adverse  possesalou  or  limitation  shall 
ever  be  available  against  the  title  o{  any 
county.  Each  county  may  sell  or  dispose  of 
its  lands,  In  whole  or  In  part,  In  manner  to 
be  provided  by  the  commissioners'  court  of 
the  county.  •  •  •  Said  lands  and  the 
proceeds  thereof,  when  sold,  shall  be  held  by 
said  counties  alone  as  a  trust  for  the  benefit 
of  public  schools  therein ;  said  proceeds  to  be 
Invested  in  bonds  of  the  United  States,  the 
state  of  Texas,  or  counties  In  said  state,  or 
in  such  other  securities  and  under  such  re- 
strictions as  may  be  prescribed  by  law ;  and 
the  coouty  shall  be  responsible  for  all  in- 
vestments; the  Interest  thereon  and  other 
revenue  except  the  principal,  shall  be  avail- 
able fund."  A  reading  of  this  section  of  the 
Constitution  makes  It  manifest.  It  seems  to 
OS,  that  the  commissioners'  court  of  the  coun- 
ty. In  making  an  Investment  of  the  proceeds 
therein  specified,  must  act  In  a  Judicial  or 
quasi  Judicial  capacity.  The  county  for 
which  they  act  holds  the  proceeds  as  an  ex- 
press trust,  and  the  investment  thereof  in 
the  securities  named  In  the  Constitution  or 
otherwise,  as  may  be  prescribed  by  law,  nec- 
essarily Involves  an  exercise  of  Judgment 
and  discretion.  The  counties  also,  by  the 
express  terms  of  the  Constitution,  are  "re- 
aponsible  for  all  Investments."  As  alleged, 
and  as  shown  In  the  court's  findings,  the 
oommisBloners'  court  from  time  to  time  ap- 
propriated to  the  general  uses  of  Comanche 
county  specified  sums  of  the  proceeds  which 
had  arisen  from  the  sale  of  the  county  school 
lands. 

[S]  Therefor,  as  also  alleged  and  shown  in 
the  court's  findings,  the  commissioners'  court 
Issued  In  a  formal  way  what  was  termed 
"bonds  of  Comanche  county,"  bearing  6  per 
cent  Interest  While  the  bonds  so  issued  are 
doubtiesB  Invalid,  as  such,  for  want  of  any 
authority  for  their  issuance,  yet  there  is 
nothing  in  the  record  that  indicates  that  the 
county  Judge  and  commissioners  so  issuing 
said  obligations  acted  corruptly  or  in  bad 
faith,  and  It  seems  more  than  probable  that, 
in  construing  their  authority  to  invest  the 
proceeds  "In  bonds  of  the  United  States,  the 
state  of  Texas,  or  counties  In  said  state," 
said  court  mlstalienly  concluded  that  the  In* 
vestment  could  be  made  in  "bonds  of  Coman- 
che county,"  as  well  as  of  other  counties.  Of 
course  if  the  bonds  so  issued  could  be  upheld 
as  authorized  under  the  terms  of  the  Consti- 
tution and  by  many  legislative  acts,  then  Co- 
manche county  would  concededly  be  responsi- 
ble, not  only  for  the  several  sums  so  Invested, 
but  also  for  the  Intezest  at  the  rate  therein 
specified. 

[7]  But,  regardless  of  the  form  or  the  le- 
gality of  the  Inveetment  attempted.  It  is  un< 
doubtedly  true  by  the  terms  of  the  Constitu- 
tion that  Comanche  count?  Is  "respondble 
tor  the  investment" 

[I]  It  Is  insisted,  however,  with  much  ap- 
pBXttit  Hora  that  the  plalnUflb  in  this  suit 


were  not  authorized  to  maintain  the  action; 
the  contention  being  In  substance  that  the 
state  alone  could  do  so.  Again,  referring  to 
the  section  of  the  Constitution  quoted,  it  will 
be  seen  that  the  sovereign  power  of  the  state, 
as  represented  by  the  delegates  of  the  people 
in  convention  duly  assembled,  expressly  de- 
clared that  the  lands  granted  to  counties  for 
educational  purposes  "are  of  right  the  prop- 
erty of  said  counties,  respectively,  to  which 
they  were  granted,  and  titie  thereto  is  vested 
in  said  counties,"  and  that  "said  lands  and 
the  proceeds  thereof  when  sold,  shall  be 
held  by  said  counties  alone  as  a  trust  for 
the  t)eneflt  of  public  schools  therein."  If 
there  Is  any  other  provision  of  our  Constitu- 
tion, or  any  legislative  act  which  confers  a 
like  right  or  similar  duty  upon  any  other 
oflScer  or  department  of  the  state,  we  have 
failed  to  find  It;  and  the  explicit  declara- 
tions quoted  leave  no  room  for  the  contention, 
it  seems  to  us,  that  any  other  body,  corpo- 
rate or  politic,  in  the  autonomy  of  this  state 
has  either  titie  to  county  school  land,  or  can 
be  held  as  trustees  of  the  proceeds  thereof. 

In  the  recent  case  of  Dubose  v.  Woods, 
162  S.  W.  3,  by  the  Court  of  Civil  Appeals 
for  the  Fourth  District  It  was  held  that 
resident  citizens  of  Dunn  county,  who  were 
qualified  voters  and  owners  of  real  and  per- 
sonal property  therein,  had  sufficient  Interest 
to  apply  for  mandamus  to  compel  the  com- 
missioners' court  of  that  county  to  perform 
Its  duty  in  dividing  the  county  In  commis- 
sioners*. Justice,  and  voting  precincts. 

In  Dillon's  Municipal  Corporations  (4th 
Ed.)  vol.  2,  S  809,  it  is  said  that:  "In  respect 
of  property  held  by  municipal  corporations 
In  trust  or  clothed  with  public  duties,  equity 
has  always  asserted  Its  Jurisdiction  to  see 
that  the  trusts  were  observed  and  its  public 
duties  in  respect  of  such  property  discharg- 
ed." And  that  while  In  England,  and  perhaps 
also  in  some  of  onr  states,  a  bill  seeking  the 
enforcement  of  such  a  trust  must  be  filed  by 
the  Attorney  Generdl  In  behalf  of  the  benefi- 
daries.  It  is  said  further  (In  section  914)  that 
in  this  country  "the  right  of  the  property 
holders  or  taxable  inhabitants  to  resort  to 
equity  to  restrain  municipal  corporations  and 
the  officers  from  transcending  their  lawful 
powers  or  violating  their  legal  duties  In  any 
mode  which  will  Injuriously  affect  the  tax- 
payers—such as  making  an  unauthorized  ap- 
propriation of  the  corporate  funds,  or  an 
illegal  or  wrongful  disposition  of  corporate 
property,  or  levying  or  collecting  void  and 
Illegal  taxes  and  assessments  upon  real  prop- 
erty"— has,  without  the  aid  of  statute  pro- 
vision to  that  effect,  been  affirmed  or  recog- 
nized in  numerous  cases  In  many  of  the 
states.  It  la  said  to  be  the  prevailing  and  al< 
most  universal  doctrine  on  the  subject;  this 
rule  of  right  being  ecpresaly  affirmed  In 
Crampton  v.  Zabriskle,  101  U.  S.  «01,  25  U 
BVi.  1070.  The  rule  so  stated,  of  course, 
would  not  apply  In  cases  where  the  L^sla- 
tnre  had  pr^albed  a  different  method  of 


Digitized  by 


474 


106  SOUTUWJOHTJflBN  BBFORTBB 


fTex. 


procedure,  bat  appellants  have  dted  us  to  no 
law  which  devolves  upon  any  public  officer 
of  this  state  the  duty  of  Inatitatilng  a  salt 
to  enforce  a  trust  of  the  character  under 
consideration,  and  we  have  found  no  sach 
law.  So  that,  irrespective  of  the  contention 
in  behalf  of  appellee  that  this  suit  la  In  effect 
a  suit  by  the  state,  we  think  the  plaintiffs, 
or  at  least  some  of  them,  were  entitled  to 
maintain  this  action  to  enforce  the  trust  un- 
doubtedly devolved  upon  Comanche  county 
by  the  terms  of  the  Constitution.  The  plain- 
tiffs comprehend,  not  only  citizens  of  the 
county  in  their  Individual  capacity,  but  also 
trustees  of  the  independent  school  districts 
who  are  the  beneficiaries  of  the  fund,  and 
the  county  treasurer  and  county  superin- 
tendent, upon  whom  are  imposed  by  law  du- 
ties as  to  the  prop^  distribution  of  the  avail- 
able fund  arlsli^  from  the  Interest  from 
the  permanent  fund.  It  seems  immaterial 
to  us  whether  all  of  the  plaintiffs  were  en- 
titled to  rrmli'tfli'f  the  suit  or  not  It  is  to 
be  remembered  no  individual  recovery  Is 
sought,  no  Judgment  as  such  against  the 
county  IB  contemplated,  but  the  action  Is 
purely  one  in  equity  seeking  tlie  issuance 
of  a  mandamus  to  require  the  county  to  ful- 
fill its  trust  and  restore  the  trust  fund. 

[I]  But  it  is  said  ttat  the  action  is  barred 
under  both  the  two  and  four  years'  statute 
of  limitations.  We  think,  howeyer,  there  is 
nettling  In  this  contention.  In  ft  very  im- 
portant sense  the  duty  of  Gomanclw  coon^ 
to  make  proper  Inratraent  of  tbe  proceeds  of 
its  school  lands  was  of  a  public  nature  and 
such  as  pertains  to  governmental  affairs.  In 
such  cases  it  is  rery  generally  held  that  lim- 
itation or  ladiea  is  not  available.  Bee  Delta 
Ooonty  T.  Blackburn,  100  Tex.  61,  98  S.  W. 
410. 

£10]  Uoreorer,  in  the  matter  of  the  trust 
under  consideration,  we  see  no  reason  why 
the  county  should  not  be  held  to  the  same 
rules  of  law  that  are  amillcable  to  other  trus- 
tees, and  it  is  fiuniliar  doctrine  that  limita- 
tion will  not  run  In  favor  a  trustee  un- 
til after  repudiation  of  a  trust  and  notice 
ttiereof  haa  been  broni^  home  to  13ie  bene- 
ficiaries. In  the  case  before  us  it  afflrmatiye- 
]y  anqpears  from  the  conrt^s  findings  that 
Comanche  county  never  repudiated  the  trust 
herein  involved.  On  the  contrary,  at  llie 
time  of  the  several  approprlatl(ni8  referred 
to,  it  issued  si»eciflc  obligations,  or  what  at 
the  time  evidently  was  tiiouf^t  to  be  such, 
for  the  repayment  <^  the  sums,  taken  to- 
gether with  Interest  as  stlpnlated.  No  act 
of  repudiation  of  any  kind  or  character  Is 
pretended. 

[II]  It  is  further  insisted  that  the  claim 
her^  declared  upon  was  never  presented  to 
the  commissioners*  conrt  for  allowance,  and 
that  therefore  the  action  cannot  be  maintain- 
ed. Our  statute  on  the  subject  (article  1360) 
reads:  "No  county  shall  be  sued  unless  the 
claim  upon  which  such  suit  Is  founded  shall 
have  first  been  presented  to  the  oounty  com- 


missioners* court  for  allowance,  and  sudi 
court  shall  have  neglected  or  refused  to 
audit  and  allow  the  same,  or  any  part  there- 
of." Compliance  with  this  statute  has  many 
times  been  held  to  be  necessary  in  order 
to  maintain  a  suit  against  the  county.  But 
we  are  of  the  opinion  that  the  statute  has 
no  proper  application  here.  The  suit  is  not 
by  the  plaintiffs,  or  any  <me  of  ttiem,  for 
the  recovery  of  a  debt  or  damages,  but  is 
one  wherein  the  plaintiffs  present  to  the 
conrt  a  prayer  for  the  discharge  of  a  du^ 
imposed  by  the  Constitution  and  laws  of  the 
state  in  behalf  of  the  public  free  school  fund. 

[12]  Besides,  the  conrt  finds  that  the  com- 
plaint made  in  the  plaintiffs'  petition  was  In 
fact  presented  to  the  commissioners'  court  at 
Comanche  county,  and  that,  while  the  mem- 
bers expressed  the  conviction  tihat  the  restor- 
ation sought  should  be  made,  tlie  conrt  refus- 
ed to  comply  with  the  request  of  the  petition- 
ers on  the  ground  that  th^  doubted  their  an* 
thorlty  to  do  so,  In  the  absence  of  a  decree  of 
a  conrt  of  competent  juriadictloa  bo  decree* 
ing.  It  Is  Insisted,  however,  that  this  actton 
Is  not  evidenced  by  any  order  of  the  com- 
missioners* court  raitored  upon  its  mliniteB. 
Nothing,  however,  In  the  artlde  quoted  di- 
rects the  entry  of  presentation  and  refusal  to 
be  entered  up<m  the  minutes  or  declares  a 
penalty  for  fftllure  to  do  so,  and  we  think  it 
would  be  extronely  tedmlcal  to  now  deny 
the  relief  sou^t  in  tihls  case  mer^  beeauss 
titte  deric  of  the  commiasionen*  conrt  tailed  to 
enter  the  proceedings  upon  his  minutes, 
tbongh  doabtleSB  It  was  his  doty  to  do  so. 

Several  othw  questiona  are  spedficaUy  pre- 
sented which  have  been  Incidentally  disposed 
of  by  what  we  have  already  stated,  and  w« 
win  tSierefore  dtacnss  but  <me  ftuther  as- 
signment 

[11]  Hie  jndgment  fixes  the  total  amount 
of  the  permanent  adiool  fund  of  Comanche 
county  that  had  been  unlawfully  converted  as 
ftU^Vd  at  yi%S8S.TT,  to  wbixh  tbe  oonit 
added  intraest  thereon  from  a  date  named  In 
tbe  Jndgmoit  to  Ou  date  of  the  trial  at  the 
rate  of  4  per  cent  per  annum;  the  total  In- 
terest so  allowed  amonndnc  to  $8411^  It 
Is  earnestly  Insisted  that  interest  was  not  air 
lowable;  the  theory  of  tbe  contention  being 
that  the  Interest  in  Its  oature  is  but  damages 
whldi  are  not  recoverable  becanse  of  the  nde 
bereinbetbre  discussed  of  nonliability  of  a 
county  for  t3ie  wrongs  or  negligence  of  Its 
officers.  We  feel  that  this  contention  most 
also  be  oTomiled.  It  is  true  that  it  may  be 
well  doubted  whetJier  our  statute,  fixing  the 
legal  rate  of  Intmst  at  6  per  cent  per  an- 
num, has  appllcatlwi,  but  we  think  the  court's 
action  in  imposing  interest  should,  under  tbe 
circumstances,  be  upheld  on  general  princi- 
ples. Thus  In  Lewln  on  Trusts,  vol.  %  p.  338, 
It  is  said:  "It  may  be  stated  as  a  goieral 
rule  that.  If  a  trustee  be  guilty  of  any  un- 
reasonable delay  in  Investing  the  fund  or 
transferring  it  to  the  hand  destined  to  re- 
c^ve  it  he  will  be  answer^tde  to  tbs  cestal 
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que  tnut  tor  UttBreat  daring  tbe  period  of  his 
ladies;  and  a  tnurtee  lias  been  decreed  to  pay 
Interest  even  where  It  was  not  prayed  by  the 
bill,  and,  in  a  salt  establUhlng  laches,  wUl  be 
decreed  to  pay  personally  the  cost  up  to  the 
hearing  of  a  suit  arising  ont  of  the  ladies." 

It  iB  farther  stated  In  Perry  on  Tmsts,  toL 
1  (4tb  Ed.)  }  468:  "It  la  difltoalt  to  lay  down 
any  general  mie  that  Is  equitable  and  appli- 
cable to  all  cases,  as  to  the  Interest  that  tras- 
tees  shall  pay  upon  trust  funds  In  their 
hands.  In  England,  if  trustees  suffer  money 
to  remain  In  their  own  hands,  or  in  the  hands 
of  third  persons,  or  in  bank  for  an  unreason- 
able time,  in  addition  to  their  liability  for  its 
loss  daring  such  delay,  they  will  be  charged 
wltH  Interest  at  the  rate  of  4  per  cent;  but 
If  the  trostees  are  grossly  negligent  or  cor- 
rupt, or  improperly  call  In  the  money  from  a 
proper  investmeDt,  and  suffer  it  to  Ue  Idle,  or 
If  they  use  it  In  trade  or  speculation,  or  In- 
vest It  In  improper  places,  the  court  will 
charge  tbem  with  interest  at  the  rate  of  5 
per  cmt;  and,  In  certain  special  cases  of 
misconduct,  the  court  will  order  annual  or 
semiannual  rests,  for  the  purpose  of  charging 
them  with  compound  Interest.  In  the  United 
States  there  Is  no  law  by  which  different 
rates  of  Interest  can  be  applied  to  different 
degrees  of  negligence  or  misconduct;  and  the 
only  question  here  is  whether  simple  or  com- 
poond  interest  shall  be  imposed.   The  gen- 
eral rules,  so  far  as  they  can  be  drawn  from 
all  the  cases,  are  as  follows:  (1)  If  a  trustee 
retains  balances  In  his  hands  which  he  ought 
to  have  Invested,  or  delays  for  an  unreasona- 
ble time  to  invest,  or  if  he  mingles  the 
money  with  his  own,  or  uses  it  In  his  private 
business,  or  deposits  it  in  bank  in  his  own 
name,  or  in  the  name  of  tbe  firm  of  whldi  he 
was  a  member,  or  neglects  to  settle  bis  ac- 
count for  a  long  time,  or  to  distribute  or  pay 
orer  tbe  money  when  he  ought  to  do  so,  he 
will  be  liable  to  pay  simple  Interest  at  the 
rate  established  by  law  as  the  legal  rate,  in 
the  absence  of  special  agreements." 

Appellees  have  made  no  complaint  of  the 
action  of  tbe  court  in  fixing  the  Interest  al- 
lowed at  the  rate  of  4  jwr  cMit.  rather  than 
at  the  legal  rate  prescribed  under  our  statute, 
and.  In  view  tbe  authorities  cited,  we  cer- 
tainly think,  as  beft>re  indicated^  that-  appel- 
lants liave  no  canse  of  complaint  In  this  re- 
spect 

We  eonclnde  on  the  whole  that  the  court's 
findings  of  fitct  should  be  anweved,  and  the 
Judgment  affirmed. 


MABI8  V.  ADAMS.    (No.  667.) 

(Court  of  Civil  Appealfl  of  Teras.  Ajnarillo. 
March  14,  1914.  On  Motion  for  Behearing, 
April  11,  1914.  Behearing  Denied  April  25, 
1914.) 

1.  Wnxs  ({  114*)— RBQUieiiES  akd  Vauditt 
— BiBcunoii— Attehtatiok  . 

Papers  alleged  to  couBtitute  a  testamentary 
diip^^m,  wbmi  were  not  attested  as  required 


by  Bev.  St  1911,  art  7857,  providing  that  every 
will  shall,  except  when  otherwise  provided,  be 
attested  aud  subscribed  In  the  teetatoc't  pres- 
ence by  two  or  more  credible  witnesses  over  14 
years  of  age.  wen  iaiufficisnt  as  a  format  will 
under  Oat  article. 

[Bd.  Note.— IV>r  otber  caasa  see  Wills,  Gent 
Dig.  ii  277-279;  Dee.  DigTl  114.«] 

2.  Wnxs  (1 182*>— BxquisxTU  ahd  Tazjditt 

— HOLOGRAFHIO  WZLLS— HARDWBirWa  OV 

TiBTATOB. 

An  envelope  on  which  was  written  the  word 
"Notes"  and  B.'s  name,  a  paper  inclosed  asking 
B.  and  A.  to  accept  this,  and  a  note  also  in- 
closed, written  on  a  printed  form,  payable  to  A. 
and  B.,  and  both  signed  by  V.,  m  wbose  hand- 
writing all  was  written,  except  tbe  printed  por^ 
tion  of  tbe  note,  did  not  constitute  a  valid  bolo- 
grapfaie  irilL  because  not  "wholly  written  by 
the  testatoC  es  required  by  Bcv.  St  1911,  art 
7858. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dis.  J  341;  Dec.  Dig.  }  132.*] 

8.  Wills  (S  132»)— Bbqdisites  awo  VALiniTT 

—  HOLOOaAFHIO  WlLUS  —  HARDWamKO  OT 

Where  a  printed  form  is  used  in  writing  a 
will,  so  that  it  consists  partly  of  the  printing 
and  partly  of  the  clauses  written  by  the  testa- 
tor, no  part  of  it  can  be  admitted  to  probate  as 
bis  holographic  will  under  Bev.  St  1911,  art 
7858,  dispensing  with  tbe  necessity  of  attesta- 
tion  "where  the  will  is  wholly  written  by  the 
tesUtor." 

[Bd.  Note.--For  other  case^  see  Wills,  Cent 
D^.  I  841;  Dee.  Dig.  I  132*] 

4.  Wnxs  (%  134*)— OONSTBUOnOIC— OONSTBTI- 
INQ  WbITINQB  TOGETHEB. 

'  If  parol  evidence  was  admlnible  to  show 
that  a  writing  asUng  B.  and  A.  to  aoe^t  this, 
and  a  note  to  them,  both  signed  by  v.,  were 
found  together  In  a  sealed  envelope,  and  if  the 
note  was  properly  incorporated  into  the  writing 
by  reference,  then  all  three  were  to  be  con- 
BKlered  and  constmed  tocsthw  in  determimng 
whether  they  could  be  proMted  as  a  will. 

[Ed.  Note^For  otber  eases,  sea  Wills,  Cent 
Dig.  I  845;  Dec.  Dig.  }  184.*] 

6.  Gifts  (I  32«)— Ikteb  Vivos— Dbliv»bt— 

Where  V.  executed  a  note  to  A.  and  B., 
which,  with  a  paper  asking  them  to  accept  it, 
was  placed  in  an  envelope  and  sealed,  and  tbe 
same  was  found  in  V.'s  noose  after  bts  death, 
there  was  no  gift  inter  vivos,  because  of  the 
absence  of  a  ddivery  by  V.  during  his  lifetime. 

[Ed.  Note.— For  other  cases,  see  Glftit  Cent 
Dig.  H  63,  e4;  Dec  Dig.  I  82.*] 

6.  Wills  (|  ST*)  — Biquisitbs  Airn  Validitt 
— Natubb  aitd  Bbskntiau— Tbstahentabt 
Intent. 

A  paper  askiug  B.  and  A.  to  accept  this, 
and  a  note  payable  to  them  "15  after  date, 
both  signed  by  V.,  and  inclosed  in  a  sealed 
envelope,  on  which  was  written  "Notes"  and 
B.'8  name,  did  not  show  an  intent  to  make  a 
testamentanr  disposition,  the  criterion  of  which 
is  whether  by  Intendment  It  takes  effect  at  the 
maker's  death,  vesting  no  earUer  interest  in  the 
beneficiary. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  !i  206,  207 ;  Dec  Dig.  fi  87.*3 

7.  Wills  (5  464*)— Consteuotion— Lanouaqb 
op  instbument— pabticuiab  wobds. 

In  construing  an  alleged  will  consiBting  of 
a  writiuz  asking  B,  and  A  to  "please  except 
this,"  and  a  note  to  them,  both  signed  by  V.,  and 
inclosed  in  a  sealed  envelope,  the  word  "except" 
will  be  treated  as  meaning  "accept";  a  liberal 


•Tor  ottsr  eases  see  same  tople  and  seeUon  NUUBBS 
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allowance  beins  made  for  Y/i  awkwardiMM  in 
the  ose  of  words. 

[Ed.  Note.— For  other  cases,  set  Willi,  0«kt 
Dig.  I  883;  ]>ea  I>is.  I  464.*] 

&  Bills  and  Nom  ({_ 848*}— Bona  Fiom 

PUBCHA8«BS— Tn™  OF  TAKUrO. 

A  note  parable  to  the  order  of  B.  and  A., 
"Fifteen  after  date,"  could  not  be  revoked  by  the 
maker  on  th&  ground  that  it  waa  a  testamentary 
gift,  if  delivered  and  transferred  within  a  rea- 
Bonatde  time  to  a  bona  fide  bolder  before  de- 
mand. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  DI*.  iS  870-877%;  Dec  Dig. 
S  348.*] 

9.  EVIDSNCB  (S  400*)— Pabol  Bvidbnob— Aid- 
IHO  GONBTBUCIZOH— AHBiouirr. 

Tben  was  no  ambignit7  about  a  writing 
asking  B.  and  A.  to  accept  this,  and  a  note  to 
tbem,  both  signed  by  V.,  and  inclosed  in  a  sealed 
envelope,  on  which  waa  written  "Notes"  and 
B.'s  name,  the  intention  evidenced  being  to 
make  a  gift  rather  than  a  will,  and  It  was  im- 
proper to  admit  parol  evidence  to  vary,  contra- 
dict, or  add  to -their  expressed  terms. 

I  Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  ||  2066-208%  2^;  Dee.  Dig.  | 
4fi0.*] 

10.  Wills  (|  488*)  —.Constbuotiok  — Bvi- 
dbnob TO  Aid  CONSTBUOnON^-AMBIQUITT. 

If  an  alleged  will  consisting  of  a  writing 
asking  B.  and  A.  to  accept  "this,"  and  a  note 
to  them,  both  signed  by  v.,  and  inclosed  in  a 
sealed  envelope,  indorsed  "Notes,"  was  am- 
biguous on  account  of  the  use  of  the  words 
"Notes"  and  "this,"  it  was  a  patent  ambiguity, 
which  could  not  be  explained  by  parol  evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
^.^^U  1024^  102St  lOSft-OOSe;  Dec.  Dig.  { 

11.  Wills  (M  29S*>— Ri<)tti8ztbb  and  Vaiidi- 
TT- Nature  and  Essbntialb— Bvxdenob  as 
TO  Characixb  of  Inbtbument. 

Whenever  a  person  deceased  has  executed  a 
paper  which  does  not  upon  its  face  clearly  evi- 
dence a  testamentary  character,  the  courts  can- 
not transform  it  into  a  will  by  the  aid  of  parol 
evidence,  in  violation  of  Bev.  St  1811,  art 
7857,  declaring  that  every  will,  except  as  otber^ 
wise  provided,  shall  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  H  «0&-e72,  675-678;  Dec  DlfrT^BS.*] 

12.  Wills  (fi  283*)  —  GonaxBUonon  —  En- 

DENCB  TO  Aid  ConSTBUOTIOH. 

Under  Bev.  St  1811«  art.  7857,  providing 
that  all  wills,  except  as  otherwise  provided,  shall 
be  in  writing,  parol  evidence  as  to  the  testator's 
intent  is  not  umissible,  except  to  explain  a  la- 
tent ambiguity,  which  can  never  arise  as  to  tiie 
question  of  testamentary  Intent 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  fl66-«72,  675-678;  Dec  Dig.  {  293.*] 

IB.  Wills  (H  477*)— Rbquisitbs  aniJ  Validi- 

TT— FOBH  AND  GONTBNTS  —  BeTEBXHCB  TO 

Otheb  WBrnNQS. 

A  note  which  was  found  with  a  letter  ask- 
ing the  payees  to  accept  "this,"  iu  a  sealed  en- 
velope, indorsed  "Noteq,"  was  not  incorporated 
into  the  letter  by  reference,  so  as  to  constitute 
a  will,  as  the  reference  waa  too  indefinite  and 
ambiguous,  and  required  parol  evidence  to  ex- 
plain it 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  998;  Dec.  Dig.  |  477.*] 

14.  Wills  (S  477*)— Ebquisitks  and  Validi- 
ty—Fobm  AND  Contents  —  Befebenob  to 
Othbb  Wbitinos. 

In  order  to  incorporate  a  separate  instro- 
ment  into  a  will  by  ruerenoe,  it  must  be  In  ez- 
istenoe  at  the  time  of  the  execution  of  the  wUl, 


which  fact  must  appear  npcm  its  face,  and  the 
instrument  intended  must  be  described  In  clear 
and  definite  terms. 

[Ed.  Note.— For  other  cases,  sss  Wills,  CenL 
Dig.  1088;  Dec  IMg.  f  47r!^ 

15.  Wills  (|  207*>— Pbobatb— Bvidencb— Ad- 

MISSIBILITT. 

Declarations  of  the  testator  made  before 
or  after  tlie  date  of  the  will,  and  rdating  to  its 
execution,  bnt  not  a  part  of  tbs  res  gsMe»  are 
not  admissible. 

[Ed.  Note.— For  other  easeau  see  Wills,  Cent 
Dig.  S{  690-686;  Dec  Dig.  t  287.*] 

16.  Wills  (i  287*)— Pbobatb— Evidbncb— Ad- 

HI8SIBXLITT. 

Declarations  of  a  testator  at  the  time  of  ex- 
ecuting a  will  that  he  "already  had  Adams  and 
Henry  fixed"  were  not  admissible  to  establish  the 
ex^ution  of  a  prior  will,  nor  to  identify  a  note 
claimed  to  have  been  found  with  a  letter  asking 
the  payees  to  accept  "this,"  in  a  sealed  envelope, 
indorsed  "Notes,"  as  one  of  Um  notes  ntemi  to 
on  the  envelope. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  690-606;  Dec  DigTl  287.*] 

17.  Wills  (I  293*)  —  OoNOTBucmoN  —  Evi- 

DBNCB  TO  AID  CONSTBUOTION. 

The  rule  that  parol  evidence  is  admissible 
to  show  the  situation  of  the  testator  or  the  sur- 
rounding circumstances  at  the  time  of  executing 
the  will  applies  only  after  the  court  has  decided 
that  the  mstrnment  or  iostruments  under  con- 
sideration were  executed  with  a  testamentery 
intent,  and  therefore  constitute  a  wlU,  since 
to  permit  such  evidence  to  determine  the  nature 
and  character  of  the  instrument  would  open 
the  door  for  fraud,  encourage  perjury,  and  allow 
an  instrument  clearly  not  a  will  upon  ite  face 
to  be  converted  into  a  will  by  the  evidence  of 
outside  or  interested  parties. 

[Ed.  Note.— For  other  eases,  see  Wills.  Cent 
Dig.  H  666-672,  075-678;  Dec  Dig.  1  293.*] 

On  Ifotion  for  Sebearing. 

1&  ApraAL  AND  EBBOB  <}  1091*)— BBVIEW- 
PBEsnUPTIONB— FaOTS  Not  Shown  bt  Rec- 
OBD. 

Where  a  case  was  appealed  from  the  county 
court  to  the  district  court  snd  on  appeal  from 
the  district  court  the  iMrocMdings  in  the  county 
court  nere  not  made  part  of  the  record,  every 
presumption  must  be  indulged  in  favor  of  the 
correctness  of  the  judgment  of  tb«  district  court 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4302-4311,  4S31 ;  Dec  Dig. 

§  looi*]  » 

19.  Wills  (f  272*)— Pbobat»-Flbadino8— In 

Gbnxbal. 

Where  the  replication  of  the  proponrat  of 
certain  papers  as  a  will  asked  that  a  subsequent 
will  he  admitted  to  ptobate  in  ccmnection  with 
proponent's  alleged  will,  the  pleadings  were 
su&cient  to  authorize  the  admission  of  the  sub- 
sequmC  will  to  probate. 

[Ed.  Note— For  other  cases,  see  Wills.  Cent. 
Dig.  8  827 ;  Dec  Dig.  {  272.*] 

20.  Appeal  and  Ebbob  (i  719*)  — Aaszon- 

UENTS  OF  Ebbob  —  NBCBSSITT—FONDAHBIf- 

TAL  Ebbob. 

A  want  of  evidence  or  an  insufficiency  of 
evidence  to  sustain  the  judgment  is  not  such  a 
fundamental  error  as  to  require  consideration 
without  a  proper  auignment  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2968-^^2,  3490;  Dec 
Dig.  i  719.*] 

21.  Wills  (i  179  •)— Rx  q  uismcs  and  Vaudi- 
tt—Rbvocation— Subsequent  Will. 

If  a  will  leaving  a  certain  sum  to  0.  and 
the  rest  to  testetor's  heirs  wss  sxecuted  after 
the  execution  of  an  alleged  will,  consistinc  of  a 
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tetter  mnd  a  note  to  B.  and  A.,  both  signed 
testator,  it  had  the  effect  of  revoking  such  al- 
leged will,  if  any  there  was,  though  it  was 
claimed  that  sncb  was  not  testator's  intention. 

[Ed.  Note.— For  other  cases,  see  Willi,  Cent. 
Dig.  H        457 ;  Dec.  Dig.  {  179.*] 

Bendricks,  J.,  dissenting  in  part. 

Appeal  from  District  Court,  Moore  Coant7 ; 
D.  B.  Hill,  Judge. 

Application  by  F.  Y.  Adams  for  the  pro- 
bate of  certain  papers  as  tbe  will  of  B.  Van- 
law,  deceased,  opposed  by  C  II.  Marls.  From 
a  Judgment  admitting  such  papers  to  probate, 
the  oont^tant  appeals.  Reversed  and  ren- 
dered In  part,  and  affirmed  in  part 

Madden,  Tmlove  &  Klmbrongb,  of  Amarll- 
lo,  and  Moore,  Harrington  &  Powell,  of  Dal- 
bart,  for  appellant  Tatum  &  Tatum,  of 
Oalbart,  and  W.  Boyce,  of  Amarlllo,  tor  ap- 
peUee. 

HALL,  J.  On  August  10,  1912,  appellee, 
Adams,  filed  In  the  county  court  of  Moore 
county  bis  application  to  probate  as  the  last 
wlU  and  testament  of  B.  Yanlaw  three  papers 
as  follows:  (1)  An  envelope  on  which  was 
written  horizontally  the  words  "Henry 
Boyce,"  and  across  the  end  the  word  "Notes." 
(2)  A  sheet  of  paper  apparently  torn  from  a 
small  writing  tablet,  and  on  which  was  writ- 
ten the  words:  "Henry,  please  except  this 
you  and  F.  Y.  Adams  for  the  kindness  shown  i 
me.  B.  Vanlaw."  (3)  A  promissory  note  pre- 
pared on  a  printed  blank,  a  copy  of  which 
(the  script  part  being  in  italics)  is  as  fol- 
lows: "$14000,  Dmnas  Texas,  July  the  S, 
1911,  Fifteen  after  date  after  date,  for  value 
received,  /,  we  or  either  of  us  promise  to  pay 
to  the  order  of  F.  Y.  Adams  &  Henry  Boyce 
Fourteen  Thoutand  DoHara  Dollars,  with 

  percent  per  annum  thereon  from 

 until  paid,  interest  payable  annually, 

and  If  not  paid  to  bear  the  sapie  rate  of  In- 
terest and  tf  default  Is  made  in  the  payment 
of  this  note  at  maturity  and  it  Is  placed  In 
the  bands  of  an  attorney  for  collection  then 
an  additional  amount  of  ten  percent  on  the 
principal  and  Interest  of  this  note  shall  be 
added  to  the  same  as  collection  fees.  The 
makers  and  endorsers  of  this  note  hereby 
severally  waive  demand  of  payment,  notice 
of  nonpayment,  protest  and  notice  of  protest 
and  hereby  consent  that  time  of  payment 
may  be  extended  from  time  to  time  with- 
out notice  hereof.  E.  Vanlmo."  Notice  of 
application  having  been  given,  G.  H,  Maris, 
a  half-brother  of  the  deceased,  appeared  and 
contested.  Upon  a  bearing  In  the  county 
court  these  papers  were,  on  May  21,  1913,  ad- 
mitted to  probate  and  ordered  recorded  as  the 
proven  wlU  of  said  deceased.  Maris  appeal- 
ed from  this  judgment  to  the  district  court 
Where,  npou  another  trial  before  a  Jury, 
Judgment  was  entered  upon  the  flndlngs  of 
tlie  Jury  admlttliig  such  Instrumoita  to  pro- 
bate, and  estabUshing  a  subsequent  instru- 


ment dated  July  16,  1911,  known  as  the 
"Geary  will."  and  whicih  Is  as  follows: 
"Kmw  all  xaen  by  these  presents  t^t  B. 
Tanlaw  has  wild  John  Geary  Seven  lAous- 
and  Dollars  at  Hy  Death  the  Rest  of  my 
property  to  my  bodley  airs,  written  by  F.  Y. 
Adams."  J.  H.  Boyce  was  aK>ointed  ad- 
ministrator, etc. 

In  appellee's  brief  is  set  out  in  part  some 
of  the  evidence,  which  we  reproduce  in  sub- 
stance: E.  Yanlaw,  the.  deceased,  was  at 
the  time  ot  his  death  about  72  years  of  age. 
It  appears  that  be  left  bome  when  a  boy ; 
his  nearest  relatives  being  his  half-brothers 
and  sisters,  with  whom  he  seems  to  have  had 
little  acquaintance.  Prior  to  his  settlonent 
in  Moore  county  he  seons  to  have- traveled  a 
great  deal,  and  is  described  by  the  witnesses 
as  being  somewhat  peculiar  and  eccentric. 
He  is  said  to  liave  been  a  raiser,  uid  frequent- 
ly did  not  have  enough  to  eat  or  sufficient 
clothes  to  protect  him.  In  1905  he  abandon- 
ed his  occupation  as  a  veterinary  surgeon 
and  purchased  five  sections  of  land  in  Hoore 
county,  stocked  it  with  cattle,  and  lived  there 
until  he  was  carried  to  Dalhart  for  medical 
treatment  about  a  month  before  he  died. 
He  lived  alone  most  of  the  time,  but  during 
a  part  of  the  time  had  a  hired  man  on  his 
place.  For  a  number  of  years  he  had  relied 
largely  on  the  advice  of  Henry  Bbyce  in  the 
I  conduct  of  his  business,  consulting  him  fre- 
quently, fmd  often  referring  to  him  in  his 
conversatlouB.  He  seems  to  have  had  very 
little  to  do  with  his  relatives.  John  Geary 
attended  to  the  handling  and  delivery  of  his 
cattle,  and  he  usually  called  on  F.  Y.  Adams 
for  assistance  and  advice  In  the  details  of 
his  dally  business  affairs.  He  had  been  suf- 
fering from  an  incurable  malady  for  many 
years,  and  was  a  regular  drinker ;  his  death^^ 
being  ascribed  to  alcoholic  poisoning  of  the 
brain.  During  the  spring  of  1911  he  grew 
weaker,  and  his  health  was  apparently  fall- 
ing. One  of  the  witnesses  testlQed  that  during 
this  time  he  beard  the  testator  say  he  did  not 
think  be  would  live  very  long ;  that  it  might 
have  been  a  good  thing  to  have  given  bis 
property  to  orphan  children,  but  "Henry.  I 
expect,  deserves  It  more  than  anybody  else." 
On  July  G.  1911  (If  the  date  of  the  writing 
Is  correct),  the  deceased  sent  Hammitt,  bis 
hired  man,  for  F.  Y.  Adams,  and  had 
him  write  what  is  referred  to  as  the  Geary 
will,  which  Is  witnessed  by  Hammitt  and 
Adams,  whereby  he  beQueathed  to  John 
Geary  $7,000,  stating  at  this  time,  so  Ham- 
mitt and  Adams  testify,  that  he  already  hm\ 
Adams  and  Henry  "fixed."  He  died  on  Oc- 
tober 21,  1911.  From  September  20th  to 
October  2l8t  be  was  not  rational  except  at 
intervals.  One  J.  H.  Lamb  went  to  the  Van- 
law  house  some  time  during  the  month  of 
August  1912,  and  In  the  upper  room  of  the 
building  found  in  a  small  box  the  sealed 
envelope  on  which  was  writtoi  "Henry 
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Boyce"  and  flie  .word  **Notea,"  and  adTlaed 
Henry  Boyoe  of  this  fact  Boyce  visited  tlie 
place  and  testified  that  he  found  the  ravelc^ 
offered  In  evidence  In  the  box  as  described  by 
Lamb;  that  be  opened  It  and  exhibited  the 
contenta  to  the  parties  who  were  with  him  at 
the  time,  such  contents  being  the  note  and 
other  writing  offered  in  evidence  for  probate. 
The  Jnry  found  that  the  writing  on  the  en- 
velope and  that  portion  Inclosed,  except  the 
printed  portlona  of  the  note,  were  ail  writ- 
ten by  E.  Vanlaw ;  that  thereby  Vanlaw  In- 
tended to  make  a  gift  to  Henry  Boyce  and 
F.  T.  Adams,  effective  upon  his  death ;  that 
he  was  at  such  time  capable  of  knowing  and 
understanding  the  nature  of  the  act,  and  that 
the  note  was  in  existence  at  the  tiine  the 
words,  "Henry,  please  except  this  you  and  F. 
Y.  Adams  for  the  kindness  shown  me,"  were 
writtoi ;  that  the  note  was  what  was  r^er- 
rad  to  by  the  word  "this"  used  in  said  wrlt- 
ing;  and  that  it  was  not  the  intention  of 
Vanlaw  to  revoke  this  gift  by  the  execution 
ot  the  Qeary  wUL 

[1-S]  The  three  papers,  viz.,  the  letter,  the 
envtfope,  and  the  114,000  note,  were  not  at- 
tested, as  required  by  B.  S.  art.  7867,  and 
clearly  cannot  be  considered  a  formally 
written  will  when  measored  by  that  artlde, 
even  though  the  animos  testandi  was  ap- 
parent, nor  can  they  be  probated  as  a  holo- 
graphic will,  because  the  note,  being  partly 
printed.  Is  not  within  the  requirement  of  B. 
3.  art  7868,  tiiat  It  shall  be  "wboUy  written 
by  tike  testator."  4  will  cannot  be  holo- 
graj^c  If  any  part  of  it  ia  not  in  the  band- 
wrltii]«  of  the  testator.  FlillbrU^'  HdLra  v. 
Span^r,  IS  La.  Ann.  46;  Estate  of  Knox, 
131  Fa.  220,  IS  ML  1021«  0  L.  B.  A.  853,  17 
Am.  St  Beg.  79a  Hence^  if  a  printed  form 
has  been  used,  so  that  the  paper  consists 
partly  of  sach  printing  and  partly  of  clauses 
written  by  the  testator,  no  part  of  It  can  be 
admitted  to  probate  as  his  holograi^  wilL 
Williams*  Heirs  t.  Hardy,  IS  La.  Ann.  286; 
In  re  Rands'  Estate,  61  GaL  468,  44  Am.  Bep. 
666.  In  the  case  last  cited  the  testator  bad 
procured  a  blank  form  for  a  Will,  In  whlc^ 
the  formal  parts,  such  aa  directions  with 
reference  to  his  burial,  payment  of  funeral 
expenses,  and  expenses  of  last  stdcnesa,  etc, 
were  printed.  The  opinion  of  the  court 
quotes  the  California  Civil  Code  as  foUows: 
"An  holographic  will  Is  one  that  is  entirely 
written,  dated,  and  signed  by  the  hand  of  the 
testator  himself.  It  is  subject  to  no  other 
form  and  may  be  made  in  or  out  of  this 
state,  and  need  not  be  witnessed"  (Civ.  Code, 
1 12^ — and  proceeds :  "The  paper  before  us 
was  not  entirely  written  by  the  hand  of  the 
deceased.  Portions  of  it  were  printed.  The 
Legislature  has  seen  fit  to  prescribe  forms 
requisite  to  an  holographic  will,  and  these 
forms  are  made  necessary  to  be  observed.  It 
was  strenuously  urged  before  us  that  the 
portions  of  the  paper  which  were  written 
by  fbe  deceased  ahould  be  admitted  to  pro- 


bat^  omlttiug  the  printed  portions.  We  are 
not  at  Uberty  to  so  hold.  We  should  therrty 
In  effect  change  the  statute  and  make  it  read 
that  such  portions  of  an  instrument  as  are 
In  the  handwriting  of  the  deceased  constitute 
an  holographic  will.  The  instrument  in  its 
entirety  la  before  us.  It  was  not  entirely 
written  by  the  hand  of  the  deceased."  It  has 
been  b^  in  several  instances  that  a  wll) 
written  upon  a  letter  head  in  which  part 
of  the  date,  line  was  printed  and  the  re- 
mainder written  was  void  as  a  holograpUc 
wilL  This  holding  Is  based  upon  the  statute 
that  a  holographic  will  must  be  dated  by  the 
testator.  In  re  BUlings'  Estate,  64  Cal.  427, 
1  Pac.'TOl;  Succession  of  Robertson,  49  La. 
Ann.  868,  21  South.  686,  62  Am.  8t  Bep.  672. 
The  requirement  as  to  dating  Is  not  foond 
in  the  statutes  of  this  state;  but  the  au- 
thorities are  numerous  and  seem  to  be  with- 
out discord  that  a  bolographic  will  not  en- 
tirely written  by  the  testator  cannot  be  pro- 
bated. Estate  Of  Martin,  58  GaL  632;  Greg- 
ory V.  Gates,  02  Ey.  632,  18  S.  W.  231;  In 
re  Plnmel,  161  Gal.  77,  90  Pac.  18%  121  Am. 
St  Rep.  100. 

[4, 1]  If  we  are  to  consider  tbe  parol  testi- 
mony admitted  by  the  court  showing  that  the 
letter  and  $14,000  note  were  found  by  Lamb 
and  Boyce  in  the  sealed  envelope^  and  if  we 
hold  that  die  note  was  by  proper  ref  eroice  In- 
corpwated  in  the  letter  (which  question  we 
will  discuss  later),  then,  according  to  api»el- 
lant*s  contention,  these  three  papers  most  be 
considered  and  construed  together,  and  we 
think  this  would  be  correct  Grlgsby's  Lega- 
tees V.  WllUs'  Estate^  26  Tex.  Civ.  App.  1,  69 
S.  W.  670;  Allday  t.  Cage^,148  a  W.  838. 
If  taken  coUectlveiy,  they  do  not  constltnte  a 
bolographic  will.  In  re  Noyes,  40  Mont  190, 
106  Pac.  1017,  26  L.  B.  A.  (N.  S.)  1146,  20 
Aun.  Caa.  S66;  B.  S.  1911,  art  7868;  40  Cyc. 
996  and  1129.  According  to  the  record,  these 
I)aperB  were  never  delivered  to  Boyce  and 
Adams  by  Vanlaw  prior  to  his  death,  and  for 
this  reason  there  was  no  gift  Inter  tItos. 
Chevallier  v.  WUson,  1  Tex.  16L 

[6-1]  Taking  the  Instruments,  either  sep- 
arately or  as  a  whole,  do  they  show  a  testa- 
mentary intent?  "The  great  criterion  of  a 
testamentary  disposition  Is  tbat  by  intend- 
ment it  takes  effect  at  the  death  of  the  mak- 
er, vesting  no  earlier  interest  In  the  benefi- 
ciary." Origsby's  Legatees  v.  Willis'  Estate, 
supra.  We  make  a  liberal  allowance  to  the 
awkwardness  of  testator  In  the  use  of  words 
and  construe  "except"  used  In  the  letter  as 
meaning  "accept."  Then  the  letter  would  be: 
"Henry,  please  accept  this,  you  &  F.  X.  Ad- 
ams, for  the  kindness  shown  me.  E.  Van- 
law."  There  is  clearly  not  a  word  of  testa- 
m^tary  import,  such  as  "I  glve^"  "I  be- 
queath," "I  will,"  **I  desire,"  and  the  like  In 
It;  but  on  the  contrary,  the  words  **plea8e 
except"  might  imply  a  posslhle  refusal  on  the 
part  of  donees  and  rather  Indicate  the  ten- 
der of  a  gift  inter  vivos.  Neltb^  is  the  flnd- 
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ug  of  tbe  jnry,  sustained  by  tbe  face  <^  tbc 
note.  It  is  a  plain  promissory  note,  In  its 
legal  effect,  payable  on  demand;  bat  the 
words  "Fifteen  after,"  whether  it  be  taken 
to  mean  fifteen  days,  months,  or  any  other 
period  of  time,  cannot  be  reconciled  with  the 
contention  that  it  was  Intended  to  be  made 
payable  after  the  death  of  the  maker.  There 
Is  no  stipulation  that  it  Is  to  be  paid  by  his 
executor  or  out  Of  his  estate  after  death,  and 
in  short  it  coQtalns  nothing  to  distinguish  It 
In  ciiaracter  from  the  flood  of  negotiable  in- 
struments daily  fllling  the  channels  of  com- 
merce. If  It  had  been  delivered,  It  would 
not  hare  been  levocable  at  the  will  of  Van- 
law,  because  It  was  payable  to  the  order  of 
Boyce  and  Adams  and  could  hare  passed 
within  a  reasonable  time  Into  the  hands  of  a 
bona  fide  holder  before  demand.  Paine  t.  G. 
V.  R,  B.  Co.,  118  U.  8.  152,  6  Sup.  CL  1019, 
30  U  Ed.  195;  Wood's  Byles.  Bills,  |  833; 
Nott  T.  State  National  Bank,  Gl  La.  Ann.  871, 
25  South.  476,  "Courts  have  not  Infrequent- 
ly accorded  great  weight  to  the  fact  that  the 
maker  retained  possession  of  the  paper,  and 
have  permitted  that  fact  to  give  to  the  In- 
stmment  the  revocable  character  which  the 
language  implied  failed  to  supply  (Schouler, 
Wills,  S  268,  p.  276);  but  It  Is  difficult  to  de- 
termine from  the  authorities  just  what 
w^ht  should  be  given  to  this  fact,  or  wheth- 
er It  is  proper  to  allow  It  to  control  In  any 
cause"  (Grlgsby'B  Legatees  t.  WllUa'  Estate, 
supra). 

Aside  from  the  fact  that  Vanlaw  failed  to 
deliver  the  $14,000  note  to  Boyce  and  Adams 
before  his  death,  we  find  nothing  in  tbe  rec- 
ord tending  to  show  an  ambulatory  charac- 
ter— an  inspection  of  the  note  and  letter 
themselves  does  not  disclose  such  nature. 
Even  if  we  are  to  consider  the  papers  in  the 
light  of  tbe  surrounding  circumstances,  they 
tend  to  show  an  intention  to  make  a  gift  In- 
ter vivos  rather  than  a  posthumous  disposi- 
tion of  any  property.  The  finding  of  the  Ju- 
ry as  to  the  testanftntary  intent  must  be  sus- 
tained, If  at  all,  by  parol  evidence.  Upon  the 
admissibility  of  parol  evidence  for  this  pur- 
pose there  is  an  Irreconcilable  conflict  in  the 
decisions  of  other  states.  Nor  Is  there  per- 
fect harmony  In  the  decisions  of  our  own 
state  upon  the  point.  It  Is  said,  In  Ferguson 
V,  Ferguson,  27  Tex.  339:  "In  discussing  the 
form  and  manner  of  making  a  will,  the  cor- 
rect doctrine  by  wMch  the  courts  are  gov- 
erned In  passing  upon  instruments  of  a  doubt- 
ful or  uncertain  character  Is  thus  aptly  and 
forcibly  expressed  In  Williams  on  Executors: 
•The  true  principle  to  be  deduced  from  the 
authorities  appears  to  be  that,  If  there  Is 
proof,  either  In  the  paper  Itself,  or  from 
clear  evidence  dehors,  first,  that  It  was  the 
Intention  of  the  writer  of  the  paper  to  con- 
vey the  benefits  by  the  Instrument  which 
would  be  conveyed  by  It  If  considered  as  a 
wlU,  secondly.  If  death  was  the  event  that  was 
to  give  effect  to  It,  then,  whatever  may  be  Its 
form,  it  may  be  admitted  to  probate  as  tes- 


tamgitary;  and  there  seems  to  be  this  dis- 
tinction in  tbe  consideration  of  papers  which 
are  In  their  terms  dispositive  and  those  which 
are  of  an  equivocal  character,  that  the  first 
will  be  entitied  to  probate,  unless  they  are 
proved  not  to  have  been  written  anlmo  tes- 
tandl,  whilst  In  the  latter  the  animus  must 
be  proved  by  the  party  claiming  under  them.' 
1  Williams  on  JSx'rs,  87.  There  Is  always  a 
presumption,  it  is  said,  against  an  Imperfect 
testamentary  paper,  and  when  it  is  doubt- 
ful in  which  way  such  paper  should  operate, 
It  is  for  the  Jury  to  decide  on  the  facts  of  ex- 
ecution and  delivery,  and  to  draw  the  Just 
inferences  from  the  declarations  of  the  mak- 
er. *  *  *  It  cannot  be  insisted  for  a  mo- 
ment that  the  paper  under  discussion  in  this 
case  is  a  perfect  testamentary  Instrument 
It  Is  evidenUy  very  Inartifidally  drawn, 
whether  intended  as  a  deed  or  a  will;  but  the 
maker  himself  calls  It  a  deed,  and  Its  phrase- 
ology and  manner  of  execution  is  much  more 
analogous  to  instruments  of  that  character 
than  to  wllla  It  Is  executed  under  seal, 
which  Is  unnecessary  in  a  will.  Subsequent 
to  Its  execution  it  was  duly  acknowledged  by 
the  maker  as  his  deed  before  tbe  clerk  of  tbe 
county  court,  and  placed  upon  record  as  such, 
which  was  unnecessary  and  very  unusual 
with  wills,  but  appropriate,  if  not  essential. 
If  it  was  Intended  as  a  deed.  The  operative 
word  'give,'  which  Is  the  only  one  used  in  the 
Instrument,  is  appropriate  to  either  a  deed 
or  a  will ;  but,  standing  alone.  It  would  seem 
to  indicate  a  direct  and  immediate  gift  rath- 
er than  a  testamentary  bequest  The  haben- 
dum clause,  which  Is  twice  used,  would  be 
altogether  out  of  place  In  a  will,  and  the  res- 
ervation of  a  life  estate  to  the  maker  is  whol- 
ly inconsistent  with  the  idea  that  the  instru- 
ment was  Intended  as  a  wUL  That  the  bene- 
ficiaries should  not  take  or  hold  possession 
of  the  property  until  after  the  death  of  the 
maker  Is  as  consistent  with  tbe  supposition 
that  he  intended  to  make  a  deed  of  ^ft  In  fee 
after  the  termination  of  a  life  estate  reserv- 
ed to  himself  as  that  the  instrument  was  In- 
tended to  be  of  a  testamentary  character.  On 
the  otber  hand,  those  clauses  of  the  instru- 
ment embracing  property  to  be  subsequenUy 
acquired  by  the  maker,  wblle  they  might  be 
embraced  in  a  will,  are  inoperative  and  void 
in  a  deed,  and  may  be  fairly  referred  to  as 
tending  in  some  degree  to  repel  tbe  conclu- 
sion to  be  drawn  from  other  parts  of  it  that 
it  was  not  executed  or  Intended  to  operate 
as  a  testamentary  Instrument  The  legiti- 
mate conclusion,  therefore,  to  be  deduced 
from  the  face  of  tbe  paper  leaves  It  a  matter 
of  doubt  whether  It  was  intended  to  operate 
as  a  deed  or  will,  and  In  such  cases  the  fact 
of  Its  delivery  and  tbe  Intention  and  purpose 
of  its  execution  should  be  submitted  as  ques- 
tions of  fact  to  the  Jury,  to  be  guided  In  their 
determination  of  them,  however,  by  the  con- 
struction given  to  the  terms  ot  the  Instru- 
ment by  the  court,  together  with  such  extrin- 
sic testimony  as  may  be  famished  by  the 


Digitized  by 


480 


lOe  SOUTHWIDffnDBN  BBPORTER 


parties  to  aid  In  their  eladdattoQ."  In  tbat 
case  tbe  Instrument  contained  this  recital: 
'This  deed,  however,  Is  not  to  deprive  my- 
self of  the  use  gf  any  or  all  of  said  property 
so  long  as  I  live,  and  after  my  death  they 
[the  grantor's  sou  and  daughter]  wlU  take 
full  possession  of  the  whole,"  etc. 

In  Rogers  v.  Kennard,  54  Tex.  SO,  the  court 
had  under  consideration  a  writing  from  the 
testatrix,  addressed  to  her  daughter,  pnrport- 
ing  to  be  made  in  consideration  of  "many 
kind  and  valuable  services,"  and  closing  with 
this  language:  "Bnt  tt  is  understood,  further, 
that  tbe  lands,  eta,  given  and  conv^ed  to  n^ 
daughter  Polly  by  thla  deed,  and  wtaldi  Is  an 
eqnal  share  with  the  dilldren  herein  mention- 
ed, are  given  and  conveyed  subject  to  tbe 
reservations  and  conditions:  The  said  lands 
are  hers  for  life,  subject  to  none  of  her  pres- 
ent debts  or  liabilities,  or  the  use,  debte,  or 
UabiUtles  of  no  future  or  past  husband,  and 
at  her  death  to  be  divided  between  the  six 
children  spedfled  in  this  will,  ahaxe  and 
diare  alike,  and  to  be  glvra  and  divided  be* 
tween  no  other  person  or  persona."  Citing  tbs 
Ferguson  Case,  supra,  Bonner,  A.  J.,  said: 
*'WaB  the  purported  deed  from  Tabitha  3fel- 
ton  to  Polly  Rogers  and  others,  under  whldi 
the  plalntiffB  claim,  a  deed  or  a  wUl?  In  a 
proper  case,  where  there  la  such  ambiguity 
connected  with  an  instrument  as  to  foi1)ld 
that  the  court,  as  a  question  of  law,  should 
construe  and  declare  Its  legfH  effect  to  be 
either  a  deed  or  a  will,  this  issue  should  be 
submitted  to  tbe  jury  as  a  question  of  fact 
The  lustjrument  under  consideration  was  re- 
cited in  Its  commencement  to  have  been  an 
Indenture,  farther  on  It  Is  called  a  deed,  and 
near  the  end  it  Is  staled  a  wlU.  In  Its  gener- 
al form  it  was  a  deed."  The  only  remaining 
case  which  we  have  been  able  to  find  bearing 
upon  the  questicm  under  discussion,  and  tend- 
ing to  sustain  the  Judgment,  is  Hann^  v. 
Hannig,  24  S.  W.  695,  in  which  the  Court  of 
Civil  Ai^ieals  of  the  Third  District  used  this 
language:  "The  question  now  to  be  consid- 
ered Is  as  to  the  effect  to  be  given  to  these 
Instruments,  whether  as  a  deed  or  a  wilL 
Appellant  Insists  that  there  was  no  ambiguity 
in  the  iostruments,  but  that  they  are  clearly 
deeds,  and  tbe  court  should  not  have  allowed 
the  jury  to  coDstme  them.  We  do  not  think 
the  court  erred  as  stoted.  The  fact  that  the 
conveyance  was  not  to  take  effect  until  after 
the  death  of  the  donor,  together  with  extrin- 
sic testimony,  made  It  doubtful  whether  be 
Intended  It  to  operate  as  a  deed  or  a  will.  In 
such  case  it  was  proper  to  submit  the  ques- 
tion to  the  jury.  •  •  •  To  show  that  an 
instrument  Is  Intended  to  operate  as  a  will, 
much  stress  is  laid  upon  the  fact  that  it  is 
not  intended  to  take  effect  until  after  the 
death  of  the  donor.  In  Carlton  v.  Cameron, 
54  Tex.  77  [38  Am.  Rep.  620],  It  is  said  that, 
'although  the  Instrument  had  the  form  of  a 
deed,  and  was  placed  upon  record.  It  was 
nevertheless  testamentary  In  character,  and 


Inoperative  as  a  deed.  If  the  intention  of  the 
maker  appears  to  have  been  that  it  should 
take  effect  only  on  his  death.*  The  conrt  con- 
cluded that,  as  the  Judgment  of  the  lower 
court  was  upon  the  ground  that  such  was  the 
tntentioD,  It  was  correct,  and  should  stand." 

These  cases  toke  no  note  of  the  statute  of 
wills,  and  the  decisions  announced  were  evi- 
dent^ without  any  reference  to  the  stotnte 
requiring  wills  to  be  In  writing,  and  do  not 
touch  that  question  or  discuss  tt  from  the 
standpMnt  in  which  we  And  It  discussed  by 
Stayton,  Chief  Justice^  In  Heldenhdmer  v. 
Banman,  84  Tex.  174,  19  &  W.  882,  31  Am. 
St  Rep.  2&.  It  has  lately  beoi  held  by  tbe 
Court  of  Olvil  Appeals  In  Johnson  t.  Aveir, 
148  8.  W.  1166,  that  only  in  case  of  am- 
biguity can  parol  evidence  be  introduced 
upon  the  qneetlcni  of  testamentary  intent 
To  the  same  ^ect  are  the  esses:  Naughrac 
V.  Patterson,  9  To.  GIt.  App,  168,  28  8.  W. 
682;  Stanley  v.  Samples;  2  Posey  Unrep. 
Cas.  126.  As  said  In  Noble  t.  Fidces.  230 
IlL  604,  82  N.  E.  958,  18  L.  R.  A.  (N.  &) 
1207, 12  Ann.  Ofts.  282:  'It  Is  a  weU-estab- 
Usbed  rnle  tiiat  parol  evldaice  Is  Inadmia- 
idble  to  add  to,  alter,  vary,  or  contradict  the 
terms  of  a  nUd  written  contract  or  other 
Instrument  (tf  a  solemn  and  conclusive  na- 
ture. •  •  •  Tbe  rules  for  the  admlsalmi 
and  exc3nei(ni  of  parol  evidence  In  regard  to 
wills  are  essentially  toe  same  which  pre- 
vail in  r^rd  to  contracts  gaierally.  Sudi 
evidence  Is  not  rec^vable  to  show  the  In- 
tention <^  tiie  testator  exceiFt  to  enable  the 
court  where  tbe  question  arises,  to  give  the 
language  such  an  Interpretation  a^  from 
the  circumstances  In  whl<di  he  was  placed. 
It  Is  reasonable  to  presume  the  testator  In- 
tended It  should  receive,  or,  as  It  is  some- 
times expressed,  to  put  tbe  court  In  the 
testator's  place.-  1  Redf.  Wills  (4th  Ed.)  p. 
496.  Under  tbe  lax  rules  that  formerly  pre- 
vailed in  England,  especially  in  the  Ecclesias- 
tical Court  where  wills  of  personal  property 
were  probated,  cases  may  be  found  where  re- 
sort to  extrinsic  parol  evidence  was  allowed 
for  the  puriKwe  of  establishing  testamentary 
intent  where  there  was  no  ambiguity  on  tbe 
face  of  the  instrument  and  the  Instrument 
afforded  no  evidence  that  it  was  only  to  take 
effect  upon  the  death  of  the  maker ;  and  there 
are  some  declsiona  in  this  country  to  be 
found  in  the  earlier  r;eports  where  Instru- 
menta  In  the  form  of  a  deed  of  gift  had  t>een 
admitted  to  probate  out  of  regard  to  the  giv- 
er's testamentary  purpose,  which  was  dl»> 
closed  by  extrinsic  parol  evidence.  Some  of 
these  cases  may  be  found  collected  in  the 
note  above  dted  from  Schouler  on  WlUa. 
This  question  Is  very  ably  discussed  by  Chan- 
cellor Kent  in  Mann  v.  Mann,  1  Johns.  Ch. 
[N.  Y.]  231,  where  the  earlier  cases  are  care* 
fully  reviewed,  and  the  rule  of  law  deduced, 
as  toUows:  'It  Is  a  well-eettled  rule  that 
seems  not  to  stand  In  need  of  much  proof  or 
lUnstration,  for  It  runs  through  all  the  books 
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from  ChejnejE  Oase,  6  Ooke,  68,  down  to  this 
day,  that  parol  eTld«ice  caimot  be  admit* 
ted  to  anpply  or  cmtradlct,  oilarge  or  vary, 
words  of  a  will  In  order  to  explain  the  In- 
tention of  the  testator,  except  In  two  spedflc 
cases:  (1)  Where  there  Is  a  latent  ambiguity 
arislns  dehors  the  wlU  as  to  the  person  or 
subject  meant  to  be  described;  and  (2)  to 
rebut  a  resnlting  trust  All  of  the  cases 
profess  to  go.  apon  one  or  the  other  of  these 
gronnda.'  See  1  Bedf.  Wills  <4th  Ed.)  p.  661. 
Is  Clay  T.  LaTton,  134  Mich.  817,  96  N.  W. 
4S8,  the  questlm  arose  as  to  the  admlsslbiUtr 
of  parol  eridence  to  show  the  testamentary 
Intention  la  the  making  of  a  deed  which  was 
unamblgooos  on  its  face.  That  court.  In  a 
well-oonsidered  and  eiliaiiBtiTe  opinion,  held 
that  sudi  evidence  was  not  admissibly  and 
expressed  its  conclusion  as  follows:  'We 
liaT«  liad  diaeolty  in  finding  a  case  in  which 
the  oact  ptdnt  before  ns  is  mlaed;  bnt  it 
seems  manifest  that  the  same  rule  that  for- 
bids the  contradiction  of  an  established  will 
should  forbid  the  contradiction  of  the  same 
inatmmnt  as  a  means  ot  establishing  It  as 
a  will  irhoi  its  terms  plainly  abow  It  to  be  a 
deed  eonveying  a  preasnt  interest  It  is  only 
when  the  writing  is  of  doubtful  import  that 
interpietatioa  by  the  aid  of  ezbtlnslc  evl- 
dence  becomes  necessaiy,  and  In  such  case 
lnteri»«tatUm — not  contradiction — Is  permis- 
sible We  axe  Mhictantly  dilven  to  tba  con- 
clndoQ  Uiat  we  cannot  glre  effect  to  the  de- 
ceased's manifest  desire,  a  desire  so  well 
estabUstwd  and  so  anwraitl}'  well  grounded 
and  Just  as  to  mezlt  onr  aivrobatlon;  but 
we  fear  that  the  trite  saying  that  "hard 
cases  make  bad  law"  would  be  applicable 
should  we  sustain  the  complainants  conten- 
tl<m.  To  do  BO  would  be  to  overxide  es- 
tabUdied  rolee  and  principles  essential  to 
the  protectkm  of  the  rights  of  h^is.'  There 
are  very  stroi^  reasms  why  this  rule  should 
be  studied  In  this  state  Onr  statute  requires 
wills  to  be  in  writing.  If  an  ambiguous  deed 
whl^  on  its  face,  purports  to  convey  a  pres- 
ent Interest  can  be  converted  Into  a  will  by 
provii^  an  anlmo  testandl  In  the  maker  by 
parol  evidence,  the  effect  ii^  not  only  to 
change  the  legal  character  of  the  Instrument, 
but  to  Ingraft  upon  it  one  of  the  essentials 
of  a  will  by  parol  in  the  face  of  onr  statute 
which  requires  aU  wills  to  be  in  writing." 

[I]  There  is  no  ambiguity  upon  the  face  of 
the  three  papers  under  discusalou  as  to  the 
testamentary  Intent,  and  they  evidence  mere- 
ly a  gift  from  Yanlaw  to  Boyee  and  Adams 
— v<rid,  of  course,  because  not  delivered  prior 
to  the  death  of  Vanlaw—and  the  trial  court 
shonld  not  have  admitted  oral  evidence  to 
vary,  contradict,  or  add  to  their  expressed 
meaning.  In  re  Kennedy,  169  Mich.  548,  124 
N.  W.  616,  28  U  B.  A.  (N.  S.)  417,  134  Am. 
Bt  Bep.  74S,  18  Ann.  Oas.  882. 

[11-12]  If ,  on  the  other  hand,  there  is  an 
amMgnlty  existing  by  reason  of  the  word 
"Notes"  on  the  envelope  and  the  word  "tills" 
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in  the  letter,  then  it  is  patent,  and  Is  not 
such  an  ambiguity  as  may  be  explained  by 
parol,  and  the  att^pted  disposition  la  void 
and  must  fall.  linney  v.  Wood,  66  Tex.  22, 
17  S.  W.  244;  Crombley  v.  Buase,  11  Tex. 
av.  App.  819.  32  S.  W.  441;  Giddgins  v. 
Day.  84  Tex.  605,  19  S.  W.  682;  Norria  v. 
Hunt,  51  Tex.  609 ;  Ganmiack  v.  Prather.  74 
S.  W.  865 ;  Douthlt  v.  Bobinson,  66  Tex.  74; 
Pf eiifer  v.  Lindsay,  66  Tex.  123. 1  8.  W.  265 ; 
Bassett  V.  Sherrod,  13  Tex.  Civ.  App.  327,  35 
S.  W.  816;  Myers  v.  Maverick,  27  S.  W.  952 ; 
Curdy  v.  Stafford,  27  S.  W.  824;  Stipe  v. 
Shirley,  27  Tex.  Qv.  App.  97,  64  S.  W.  1014. 
In  Stevens  v.  Halle.  162  S.  W.  1025,  the 
Court  of  Ovll  Appeals  construed  an  Instru- 
ment contended  upon  the  one  hand  to  be  a 
deed  and  upon  the  other  a  will,  and,  in  dis- 
cussing this  clause  of  the  instrument,  vK, 
"the  delivery  hereof  not  to  occur  until  my 
death,"  declared  the  same  to  be  ambiguous 
because  the  word  "hereof  may  have  re- 
ferred to  the  property  described  in  the  in- 
strument Itself  and  used  this  language: 
"Gouttsd  for  ai^Uant  contend  that,  con- 
sidering the  entire  Instrument,  the  language 
referred  to  Is  not  ambiguous;  but  we  can- 
not sustain  that  contention.  The  word 
'hereof*  la  defined  by  the  Century  Dictionary 
as  meaning  'of  or  concerning  this,*  and  the 
word  'this'  Is  defined  as  *a  demonstrative 
adjective  used  to  point  out  with  particular- 
ity a  person  or  thing  present  in  place  or 
thought'  When  the  word  'hereof  was  writ- 
ten, the  deed,  and  not  the  property,  was 
present  In  place;  bat  ttie  proper^,  and  not 
the  deed,  may  have  been  present  In  thought, 
and  therefore  the  use  of  that  word  In  that 
connection  renders  It  uncertain  whether  It 
was  Intended  to  refer  to  the  deed  or  the 
property  conveyed."  Appellee  contends  In 
the  Instant  case  that  the  word  "Notes"  sap* 
plements  the  ambiguous  word  "this."  and 
that  the  letter  should  be  read  "acc^  fbSa 
note."  In  Crooks  v.  Whitford,  47  Mich.  288. 
11  N.  W.  159,  it  appears  from  the  r^rt  of 
the  case  that  a  testator  requested  his  exec- 
utors "to  sell  and  dispose  of  the  following 
described  land,"  bnt  left  out  the  description, 
and  the  court,  speaking  through  Graves,  J., 
said :  "It  Is  certain  that  it  was  not  compe- 
tent to  resort  to  parol  evidence  to  supply  the 
absent  matter.  The  case  was  not  one  for 
Interpretation  or  constraction,  because  tiiere 
was  nothing  on  which  the  power  could  be 
exorcised,  and,  as  there  was  no  subject-mat 
ter  to  be  construed  or  interpreted,  there  was 
no  call  for  extrinsic  facts  to  aid  tiie  office  of 
interpretation  or  construction.  Tbe  provi- 
sion is  a  complete  blank,  and  in  regard  to 
the  property  the  will  is  dumb.  There  is 
nothing  whatever  on  the  face  of  tbe  Instru- 
ment to  denote  what  real  estate  the  testator 
had  In  view  nor  anything  to  Incline  the  at- 
tention one  way  rather  than  another  in 
search  of  it"  Whatever  ttie  rale  may  hoe- 
tofore  have  been  In  this  state  or  in  other  ju- 
risdictions, we  think  it  is  now  settled  in 
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Texas  fiiat,  wbenever  ttie  deceased  has  ex- 
ecuted a  paper  which  does  not,  upon  Its  face, 
clearly  evidence  its  teatamentary  character, 
it  is  not  within  the  province  of  the  courts  to 
transform  it  by  the  aid  of  parol  evidence 
into  a  will  in  contravention  of  a  statute  de- 
claring that  "every  last  will  and  testament, 
except  where  otherwise  provided  by  law, 
shall  be  in  writing,"  etc.  And  we  think  here 
iB  the  chief  infirmity  In  the  appellee's  case. 

In  construing  the  statute  relating  to  wills 
tD  this  state,  Stayton,  C.  J.,  In  Heldeah^er 
V.  Baumaij,  84  Tex.  174,  19  S.  W.  382,  31 
Am.  St.  Bep.  29,  has  definitely  set  the  ques- 
tion at  rest  by  Interposing  the  statute  as  a 
bar  to  the  admission  of  oral  proof,  except 
to  explain  a  latent  ambiguity,  and -as  we  un- 
derstand the  meaning  of  the  term  a  latent 
ambiguity  can  never  arise  as  to  the  question 
of  testamentary  intent  He  says :  "The  stat- 
ute provides  that  'every  last  will  and  testa- 
ment, except  where  otherwise  provided  by 
law,  shall  be  in  writing  and  signed  by  the 
testator,  or  by  some  person  by  bis  direction 
and  In  his  presence,  and  shall,  if  not  wholly 
written  by  himself,  be  attested  by  two  or 
more  credible  witnesses  above  the  age  of 
fourteen  years,  subscribing  their  names  there- 
to in  the  presence  of  the  testator.'  R.  S. 
1879,  art  4869;  ft  S.  1911,  art  7867.  This 
Statute  applies  to  wills  whereby  either  real 
pr  iiersonal  property  ia  disposed  of,  and  Che 
pui-pose  of  it  Is  to  require  eriery  testator  to 
leave  evidence  In  writing,  attested  as  the 
statute  requires,  of  the  testamentary  dispo- 
sition made  of  tala  estate,  except  la  those 
cases  in  which  nuncupative  wills  are  per- 
mitted, in  order  that  the  li^ffKeat  evidence  of 
testamentary  intention  might  be  furnished, 
and  fraud  and  perjury  prevented;  and  it 
mattOTs.not  whether  the  bequest  or  devise 
be  diiectly  -to  the  legatee  or  devisee  or  to  a 
trustee  who  may  be  required  to  bold  and  ad- 
minister it  for  a  time  for  the  benefit  of  the 
real  benefldariy.  In  either  case  the  wlU  on 
its  fac^  or  by  reference  to  some  paper  exist- 
ing when  the  will  is.  executed,  and  so  refer- 
red to  and  identified  as  to  become  a  part  of 
It.  must  declare,  not  only  what  the  bequest 
or  devise  shall  be,  but  also  who  shall  take 
It  directly  or  beneflciaUy  through  a  trustee, 
tf,  after  a  will  Is  executed,  the  testator  de- 
sires to  change  parts  of  it  or  to  add  to  it 
this  may  be  done  by  a  codldl  which  must 
however,  be  executed  with  the  same  formal- 
ities made  necessary  by  the  statute  to  the 
validity  of  testamentary  papers.  In  the  pa- 
per before  us  the  beneficiaries  are  not  in  any 
manner  pointed  out  nor  can  it  be  claimed 
that  this  was  done  by  any  paper  referred  to 
and  so  identified  as  to  make  it  a  part  of  the 
will.  The  memorandum  made  by  the  person 
uamed  In  the  will  as  trustee  amounts  to  no 
more  than  would  the  oral  dedaration  of  the 
testator  to  the  trustee,  and  the  last  para- 
graph in  It  whether  written  by  the  testator 
or  by  the  trustee  at  hls-  dictation,  suggests  a 


doubt  as  ta  whetter  tbe  precedlus  parts  of 
the  memorandum  correctly  expressed  tlie 
wish  of  the  testator  as  expressed  orally  by 
him  to  the  person  named  in  the  will  as  trus- 
tee.   The  evidence  introduced  was  offered 
for  the  purpose  of  showing  what  the  inten- 
tion of  the  testator  was  as  to  the  disposition 
of  the  residuum  of  Ills  estate,  and  not  for 
the  purpose  of  enabling  tiie  court  to  carry 
out  an  Intention  clearly  expressed  in  the  will, 
but  which  might  be  applied  to  more  than 
one  person  or  thing  on  account  of  a  latent 
ambiguity;  and,  whea  off^ed  for  sndi  a 
purpose,  we  know  of  no  rule  of  evidence 
wliich  justlflra  the  admission  of  such  testi- 
mony.  To  admit  it  and  give  effect  to  it 
would  make  a  will,  whatever  the  testfmony 
of  one  or  more  witnesses  may  swear  was  In- 
tended by  the  testator,  when  the  statute  re- 
quires such  intention  to  be  manifested  a 
writing  executed  with  the  formalities  pre- 
scribed. Parol  testimony  is  admissible  ottea 
to  enable  a  ooart  to  give  elEect  to  an  Inten- 
tion expressed  In  a  wiU;  but  tt  is  unneoes- 
sary  in  this  case  to  enumerate  the  purposes 
for  whidi  such  eridoice  may  be  recelTed, 
for  each  evideiice  Is  never  admisBlble  for  tbe 
purpose  of  showing  a  testator's  Intentbrn  by 
proof  of  his  oral  declanitlons  of  Intent,  ei- 
ther as  to  Um  persons  who  shall  take  bis  es< 
tate,  or  as  to  what  partlciilar  p4rt  of  bis  et^- 
tate  any  one  peEstm  was  Intended  to  reo^ve, 
Tbe  existence  of  such  a  statnte  as  tttat  in 
force  in  this  state  ought  to  bs  deemed  a  sufii- 
clrat  answer  to  a  proposition  tiiat  sndi  evi- 
dence as  was  admitted  in  this  case  ought  to 
be  admitted  for  tbe  purpose  of  showing  who 
the  testator  intended  should  be  the  redplents 
of  bis  bounty,  for  there  are  no  parts  of  a. 
testamentary  paper  more  important  dements 
in  Its  validity  than  those  whlfdi  name  the 
beneficiaries  and  declare  what  part  ot  tbe 
testator's  estate  each  shall  receive.  Wtaile 
the  language  of  the  statute  prescribing  tbe 
requisites  to  a  will  is  affirmative,  it  as  fally 
denies  testamentary  effect  to  parol  declara- 
tlons  as  would  It  It  it  expressly  declared  that 
no   testamMitary    disposition   of  property 
should  be  made  In  manner  other  than  that 
prescribed.    The  reasons  on  which  the  re- 
quirements of  the  statnte  are  based  have 
been  too  often  stated  to  require  repetition, 
are  founded  on  sound  public  policy,  and  re- 
quire tbe  rejection  of  such  evidence  as  was 
received  In  this  case.    Whart  Br. 
Abbott  Tr.  Ev.  84;  Wig.  Wills,  10-13;  1 
Redf.  Wills,  496-608;  1  Jarm.  Wills,  400- 
413;  Schouler,  Wills,  667-669." 

Inspection  of  tbe  authorities  dted  by  Judge 
Stayton  In  support  of  the  rule  announced  by 
him  will  throw  some  light  upon  the  Issue  in 
this  case.  The  section  from  Abbotfs  Trial 
Evidence  cited  follows  the  discussion  by  that 
author  of  the  general  subject  "Extrinsic  Evi- 
dence Affecting  Wills,"  and  section  81  an- 
nounces the  doctrine  that  the  statute  of  wlll^ 
by  requiring  testamentary  acts  to  be  express- 
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etf  and  avtliieiitlcftted  In  writing,  prtduOei  «8 
from  treating  oni  declaratlona  as  ft  testamen- 
tary act,  or  erm  as  any  part  of  sndi  an  act; 
tbat  ttTOT  disposition  wUcfa  tba  testator 
makes  must  be  embodied  In  a  writing  that 
conforms  to  the  statute;  tbat  extrlnele  vH^ 
dence  cannot  estaUlah  a  prorlfdon  Shown  to 
have  been  omitted  bj  mistake,  nor  eren  sap- 
ply  any  essential  or  vital  part  left  blank  In 
a  proTlalon  tbe  frame  of  which  was  inserted 
by  tbe  testator.  It  Is  farther  announced  in 
this  section  that  a  WIU  nuy  be  oonstrned  In 
connection  with  another  writing  to  which 
It  refers ;  bat  it  cannot,  even  bf  expressing 
an  intention  to  do  so,  make  an  unattested  in- 
strument a  part  of  ItKlf  so  as  to  effect  a  t^ 
tamentary  disposition  without  compliance 
with  the  statutory  formalities.  Section  88 
states  the  reas^ms  for  tbe  liberal  admission  of 
extrinsic  evidence ;  but  section  84,  spedflcaUy 
referred  to  by  Judge  Stayton,  la.  In  so  far 
as  It  relates  to  the  facts  of  this  case,  as  fol- 
lows: "Beasons  for  Its  strict  execution:  On 
the  other  band,  it  is  to  be  considered  tbat 
the  rules  allowing  parol  evidence  in  aid  of 
tbe  interpretation  of  contracts  are  not  fully 
amtllcable  to  wills,  for  they  rest  on  several 
reasons  that  are  foreign  to  these  Instru- 
ments: (1)  A  will  is  not  a  transaction  be- 
tween parties  bnt  a  silent  and  private  act, 
and  Uie  principle  of  good  tulth  which  may 
Mnd  a  contracting  party  by  what  passed  tn 
conversation  does  not  justify  disposing  of  the 
i-igbts  of  heirs  and  next  of  kin  by  what 
may  have  lieen  foreign  from  their  ancestor. 
(2)  Nor  is  a  will  a  grant  or  effective  act  dut^ 
ing  the  testator's  life, .  but  a  revokable  ex- 
pression of  Intention,  made  frequently  un- 
der circumstances  likely  to  Involve  secrecy, 
If  not  fldEleness  and  change,  and  the  law 
does  not  bind  a  man  by  his  expressions  of  In- 
tentlon,  much  less  by  his  oral  declarations 
that  he  has  expressed  certain  Intentions  In 
a  revokable  writing.  It  Is  a  matter  of 
common  observation  that  -  testators  are  In- 
stinctively disposed  to  shroud  their  testamen- 
tary acts  in  secrecy  and  disguise  their  Inten- 
tions, and  to  baffle  with  equivocations  or  mis- 
representations the  importunities  of  the  ex- 
pectant and  tbe  inqnlsltlveness  of  the  cu- 
rious. The  law  regards  this  concealment  as  a 
right  of  the  testator,  and  even  positive  deceit 
by  him,  however  questloaable  morally.  Is  not 
a  legal  wrong,  unless  fraud  Is  accomplished 
by  It.  Therefore  the  testator's  representa- 
tions as  to  what  he  has  or  has  not  done, 
much  more  tbose  as  to  what  he  intends,  fall 
to  afford  any  substantial  presumption  as  to 
tbe  testamentary  act  (4)  Besides  this  ab- 
sence of  reasons  for  admitting  extrinsic  evl- 
dmee  so  freely  as  in  cases  of  contracts,  the 
objections  to  hearsay  evidenee  apply  In  the 
strongest  manner  In  many  cases,  and  t^e 
fact  that  tbe  controversy  In  which  such  evi- 
dence la  offmd  usually  arises  between  those 
who  stood  In  very  nneqnal  degrees  of  personal 
Inthna^  with  the  tastatw.  and  that  his  own 


Hps  are  sealed  by  Seath,  rbid'A  Che'  fcbort  to 
sneb  evidence'  pecuUariy  liable  to  ^rase,- 
whkfli  it  Is  ttLe  object  of  the  statute  to  KwfM 
by  requiring  every  testamentary  act  to  be  ex- 
pressed In  a  written  and  antlwnticated  win." 

As  farther  bearing  upon  the  effect  of  the 
statnte  relatiiv  to  wills  npon  the  admlst^Ml- 
Ity  of  parol  evidence  to  prove  the  testanien- 
tary  intent,  we  quote  from  Grlgaby's  Legatees 
V.  wnus'  Estate,  supra,  as  follows:  "On  the 
other  hand,  one  <(rtio  wishes  to  conttol  the 
disposition  of  ViM  estate  after  his  death  most 
adopt  some  lawful  means  for  the  accomiOldi- 
ment  of  his  purpose.  So,  if  a  deed  of  gift 
devoid  of  testamentary  words  be  ftonnd  amcmg 
tbe  valuable  papers  of  decedent,  it  cannot  be 
given  the  effect  of  a  will,  even  though  it 
sihould  be  shown  by  parol  that  the  maker  be- 
lieved and  intended  It  as  a  will.  To  adopt 
such  a  rule  would  be  dangerous  because  of 
the  law  requiring  the  delivery  of  deeds  to 
render  them  effective.  The  maker  of  a  deed 
is  presumed  to  know  that  delivery  la  neces- 
sary to  its  validity,  and  so  long  as  he  re- 
tains possession  is  presumed  not  to  have  final- 
ly decided  to  execute  It.  If  undelivered  deeds 
found  In  the  possession  of  the  maker  at 
death  could  be  established  as  wills  by  re- 
sorting to  parol  proof  of  the  maker's  wishes. 
It  would  open  the  door  to  fraud  and  serve 
to  defeat  the  purpose  of  tbe  statutes  requir- 
ing wills  to  be  In  writing,  and  prescribing 
certain  safe  modes  of  pr.oof.  Stllwell  v. 
Hubbard,  20  Wend.  [N.  Y.]  46.  For  a  sim- 
ilar reason  parol  evidence  may  not  be  re- 
sorted to  for  the  purpose  of  Ingrafting  on  a 
will  the  wishes  of  the  testator  not  expressed 
In  the  writing,  nor  to  change,  modify,  or 
eliminate  any  of  Its  material  provisions.  1 
Jarm.  Wills,  p.  409.  The  rule  governing  the 
extent  to  which  parol  evidenee  may  be  re- 
sorted to  In  the  construction  and  enforce- 
ment of  such  Instruments  Is  thus  stated  by 
Mr.  Jarman:  'Extrinsic  evidence  Is  not  ad- 
missible to  alter,  detract  from,  or  add  to  the 
terms  of  a  will,  but  may  be  used  to  rebut 
a  resulting  trust,  or  to  remove  a  latent  am- 
biguity arising  from  words  equally  descrip- 
tive of  two  or  more  subjects  or  objects  of 
gift.  Jarm.  Rules  of  Const  rale  8;  1  Bedf. 
WUls,  426,  note.' " 

[13,14]  In  r^ard  to  the  Incorporation  of 
the  note  by  reference  Into  the  letter.  It  Is 
our  opinion  (even  If  we  are  to  consider  the 
writing  on  the  envelope  as  a  part  of  the  let- 
ter) that  the  reference  Is  wholly  insuffldent. 
In  tbe  first  place  parol  evidence  was  required 
to  show  that  tbe  note  and  letter  produced 
In  court  were  both  Incl<»ed  In  tbat  id^tlcal 
envelope  and  found  In  the  Vanlaw  house- 
It  will  be  seen  that  the  note  In  no  way  refers 
to  the  letter.  The  word  of  reference  or  at- 
tempted Identification  on  the  envelope  Is 
"Notes,"  and  In  the  letter  it  Is  "this."  Then 
the  complete  reference  Is  **thls"  "Notes." 
There  le  no  attempt  to  specify  the  kind  of 
notes,  wbettwr  bank  notes  or  promlsswy 


Digitized  by 


484 


166  SOUTHWOSTBBK  BBPOBTEB 


notfli,  andt  if  tbe  latter,  there  Is  no  definite 
description  or  information,  either  In  the  let- 
ter or  npon  the  aivelope,  as  to  their  number 
(except  that  there  la  more  tlmn  one),  date, 
maturity,  payor,  pa^M,  etc  In  order  to  per- 
fect and  to  conclude  this  amblKaons  refer- 
ence, appellee  produced  one  note  supplement- 
ed by  parol  evidence  showing  that  it  alone 
was  found  in  the  envelope  with  the  letter. 
XlUa  evidence  contradicts  and  varies  the  In- 
dorsonent  on  the  envelope  that  it  contained 
"Motes."  Under  all  the  authorities  we  have 
found  this  reference  la  not  safflciait  to  incor- 
porate any  note  or  notes.  As  was  said  in 
Bryan's  Appeal,  77  Conn.  240,  68  AtL  748, 
68  li.  B.  A.  353,  107  Am.  St  Rep.  38,  1  Ann. 
Oaa.  898:  "'First,  the  paper  must  be  In  ez- 
Istmce  at  the  time  of  the  execution  of  the 
will,  and,  secondly,  the  description  must  not 
be  so  ngaa  as  to  be  incapable  of  being  ap- 
plied to  any  Instrument  in  particular,  but 
must  describe  the  instrument  intended  In 
clear  and  definite  t«ms.'  In  a  California 
case  upon  this  subject  this  language  is  used: 
'But,  before  such  an  extrinsic  document  may 
be  so  incorporated,  the  description  of  it  in 
the  will  itself  must  be  so  clear,  nqilicit,  and 
nnamblguoiis  as  to  leare  its  Identity  free 
from  doubt.  *  *  * '  In  an  important  and 
w^-comldered  EhigUsh  case,  decided  in  1902, 
the  court  uses  this  language  upon  this  sub- 
ject: 'But  it  Is  clear  that,  in  order  that  the 
informal  docnment  should  be  incorporated  in 
the  validly  exeeiitad  document,  the  latter 
must  r^er  to  the  former  as  a  writing  exist- 
ing—that ISi  at  the  time  of  the  execntlim— 
in  sndi  terms  that  it  may  be  ascertained. 
*  *  *  TbB  document  which  It  is  sought 
to  incorporate  must  be  ^T<**iTig  at  the  tlnw 
of  the  necutlon  of  the  document  into  which 
it  la  to  be  incorporated,  and  tiiere  must  be 
a  reference  In  the  iffoperly  executed  doca- 
moit  to  the  informal  document  as  an  exist- 
ing one^  and  not  aa  a  future  document'  In 
the  Goods  of  Smart  [1902]  U  B.  P.  D.  238." 
In  the  instant  case  the  note  is  dated  July 
3d;  the  letter  sought  to  be  probated  is  not 
dated.  In  this  condition  of  the  record  the 
Jury  must  necessarily  have  presumed  that 
the  note  was  In  existence  before  the  letter 
was  written.  As  we  underatend  the  rule  this 
proof  must  appear  from  the  face  of  the  In- 
strument itself.  Quoting  again  from  Bryan's 
Appeal,  It  is  said:  "Tested  by  the  rules  aa 
thus  laid  down  In  the  cases  above  cited 
and  In  numerous  others  that  might  be  dted, 
the  will  in  the  present  case  falls  to  comply 
with  the  required  conditions  under  which 
incorporation  by  reference  can  teke  place  in 
the  case  of  willa  In  clause  12  of  the  will 
in  question  here  a  large  sum  of  money  la 
given  to  Mrs.  Bennett,  In  trust,  however,  for 
the  purposes  set  forth  in  a  sealed  letter 
which  will  be  found  with  this  will.'  There  is 
not  in  the  language  quoted  nor  anywhere 
else  in  the  will  any  dear,  explicit,  unam- 
biguous reference  to  any  specific  document 


as  one  existing  and  known  to  tlie  testator 
at  the  time  hia  will  was  executed.  Any  seal- 
ed letter,  or  any  number  of  them,  setting 
forth  the  purposes  of  the  trust,  made  by  any- 
body at  any  time  after  the  will  was  executed, 
and  'found  with  the  will,*  would  eo^  fully 
and  accurately  answer  the  retenaoa,  and, 
if  we  assume  that  the  reference  calls  for  a 
IttUx  from  the  testetor,  it  is  answered  by 
such  a  letter  or  letters  made  at  any  time 
after  the  will  was  drawn.  The  reference 
is  'so  vague  as  to  be  incapaUe  of  being  ap- 
plied to  any  Instrument  in  partlcolar*  as  a 
document  existing  at  the  time  of  the  execu- 
tion of  the  will;  'the  vice  is  that  no  par- 
ticular paper  is  referred  ta'  (Phelps  v. 
Bobbins,  40  Oonn.  260-273.  Such  a  reference 
as  is  made  in  the  present  will  is,  in  fact 
as  well  as  in  law,  no  reference  at  all;  oer- 
tainly  it  is  not  sadi  a  reforence  as  the  rules 
under  the  doctrine  of  Incorporation  by  ref- 
erence require  In  the  cases  of  wills.**  In  the 
instant  case  it  is  contended  by  anidlants 
that  the  $14,000  note  appears  not  to  have 
been  written  by  Yanlaw,  and  henice  the  lan- 
guage, supra,  that  "any  sealed  letter,  or  any 
number  of  them,  •  •  *  made  Iv  any- 
body at  any  tbne,"  and  Jndgs  Staytom's 
statement  that  Uie  purpose  of  the  statute  was 
ttiat  fraud  and  perjury  might  be  prevented, 
are  peculiarly  applicable,  and  illustrate  rery 
forcibly  the  reason  of  the  rule  uniformly  an- 
nounced with  z^ard  to  Isccwporatton  by  ref- 
eremoe. 

[11,11]  Again:  "A  reference  so  defective 
as  the  one  here  in  question  cannot  be  helped 
out  what  is  called  parol  evidflnce^  for  to 
allow  such  evidence  to  be  used  for  aocta  pur- 
pose would  be  practically  to  nullify  the  wise 
provisions  of  the  law  relating  to  the  wMiMng 
and  execution  of  wills.  We  know  of  no  ease, 
and  in  the  able  and  helpful  brl^  filed  In  this 
case  have  been  referred  to  none,  where  a 
reference  like  the  one  here  in  question  has 
been  held  to  incorporate  Into  the  will  some 
extrinsic  dorament**  To  the  same  effect  is 
the  holding  of  Spew,  J.,  in  AUday  v.  Cage, 
148  S.  W.  838.  The  rule  seems  to  be  settled 
by  the  decisions  of  our  own  stete  that  the 
declarations  of  the  testator  made  before  or 
after  the  date  of.  the  will,  and  relating  to  its 
execution,  and  not  a  part  of  the  res  gesbe, 
are  not  admissible.  Kennedy  v.  Cpshaw,  Hi 
Tex.  411;  Tynan  t.  Paschal.  27  Tex.  286, 
84  Am.  Dec.  619;  Peet  v.  Com.  &  D.  S.  By. 
Co.,  70  Tex..  522,  8  S.  W.  203.  Hiraefore  the 
stetemente  of  Vanlaw  at  the  time  he  executed 
the  Geary  will,  to  the  effect  that  he  "already 
had  Adams  and  Henry  fixed,"  were  not  ad- 
missible to  estebllsh  the  execution  of  a  prior 
will,  or  to  Identify  the  note  in  question  as 
one  of  the  notes  referred  to  on  the  otvelope. 
In  Be  Young's  Estete,  123  OrL  837,  65  Pac. 
1011,  the  Supreme  Court  at  California  con< 
strued  a  will  wherein  the  testatrix  provided 
that  "two  deeds"  should  be  handed  to  her 
husband,  and  after  his  death  they  .should  go 
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to  another.  Hie  ccrart  said:  "An  exlatlDg 
writing  may  by  reference  be  Incorporated 
into  and  made  h  part  of  a  will;  tmt,  before 
sach  an  extrinsic  docnnunt  may  be  so  Incor^ 
porated,  Uie  description  of  It  in  the  will  It- 
self most  be  bo  clear,  explicit,  and  nnamblgu* 
ons  as  to  leave  Its  identity  free  from  doubt 
The  identification  of  the  paper  must  be  had 
from  a  description  glrai  In  the  will  Itself; 
otherwise  the  will  is  not  wholly  In  writing, 
as  our  law  requires,  but  rests  partly  npon  a 
writing  and  partly  In  parol.   •   •   •  Ap- 
plying these  familiar  principles  of  construc- 
tion. It  Is  apparent,  not  only  that  the  deeds 
are  not  referred  to  with  snfBdent  deflnlte- 
neos  to  Insnre  certainty  in  their  Identlflca- 
tlon,  bat  that  there  la  even  a  patent  ambi- 
Etdty  In  the  very  language  of  the  will  which 
attempts  a  designation  of  them.   There  shall 
be  banded  to  C.  H.  Young  'two  deeds.'  Any 
two  deeds  executed  by  any  person  conveying 
any  kind  of  an  estate  In  any  land  would  hll 
the  measure  of  this  requirement,  so  that  to 
the  adndsBlblllty  of  parol  evidence  to  aid 
this  clause  there  are  two  objections,  each 
equally  insomurantable — the  first,  that  the 
description  of  an  extrinsic  writing  most  be  so 
definite  aa  sot  to  require  ancb  evidence;  tiie 
seocnd,  that  parol  evidence  is  never  admlBsl- 
ble  to  esxstaiR  a  patCDt  amUgnltr;  *  *  * 
but,  were  these  objections  to  the  considera- 
tion of  tliQ  puOl  erldowtt  ttittzidy  removed, 
there  are  yet  others  equally  fatal  to  the  con- 
struction which  the  court  In  probate  has  put 
upon  this  clause  of  the  wUL  Ibere  was  no 
delivery  of  these  deeds  during  the  testatrix's 
lifetime.  What  validity  they  possess,  then, 
comcB  from  the  will,  and  therefore  if,  by  the 
act  oC  flie  testatrix,  title  to  these  lands  pass- 
ed, we  must  find  In  the  will  both  an  Intent  to 
devise  them  and  operative  words  to  effect  the 
intent  We  axtt  not  here  mmdndfol  of  tiie 
rule  that  permltB  reference  to  an  extrinsic 
writing  duly  incorporated  into  a  will  for  the 
purpose,  not  alone  of  determining  the  subject- 
matter  at  a  devla^  but  ercn  fbr  d^ormtnlng 
the  cbaractor  of  tbe  estate  ctraT^ed.  Fesler 
T.  Simpson,  S8  Ind.  8S.  But  In  the  ease  just 
cited,  and  In  all  such  cases,  there  must  In  the 
will  itself  be.  found  a  dear  intent  to  devise 
ana  words  legally  anffldent  to  create  a  de- 
vise. If  Bucii  words  exist  at  all  In  this  will, 
th^  are  contained  In  this  language:  To  C. 
H.  Touiift  my  hndiand,  *  *   •  shall  be 
handet  •   •   •  two  deeda  After  my  hus- 
band deatts  the  two  deeds  shall  go  to  Kata- 
rina  Huhr.'   Assnmlng  a  proper  Idoitlflca- 
tlon  of  the  two  deeds,  there  Is  left  In  this 
language  nothing  of  doubt  or  uncertainty. 
The  directions  are  plain,  explicit,  and  not 
to  be  mlannderstood.  Tbe  intention  of  the 
testatrix,  then,  was  that  two  paper  instru- 
meats,  In  form  grant,  bargain,  and  sale  deeds 
of  her  lands  In  counties  of  Sonoma  and  Napa, 
duly  signed  and  acknowledged  by  her  and  by 
her  husband,  should  at  the  proper  time  In  the 
adndnlstratlon  of  her  estate  be  handed  to 


her  husband,  and  after  his  death  be  handed 
to  Katarina  Mnhr.  What  effect  would  a 
compliance  with  the  terms  of  these  directions 
have  npon  the  title  to  the  real  estate?  Un- 
questionably ncme.  For  this  reason  It  Is 
strenuously  urged  that,  aa  the  law  favors  the 
construction  wtaldi  avoids  total  or  partial 
Intestacy,  •  *  *  and  as  it  Is  not  to  be 
supposed  that  a  testator  In  so  solemn  an  In- 
strument as  a  will  would  exact  the  doing  of 
a  vain  and  empt?  thing,  it  must  be  certain 
that  this  testatrix  Intended  to  devise  some 
estate  in  these  lands  to  the  husband  and  cous- 
in, and  that  the  decree  of  dlstributim  should 
do  eo  accordingly.  It  Is  true  that  courts 
have  always  leaned  to  constmctlons  which 
will  avoid  intestacy,  and  their  swift  wlUlng- 
nesB  in  this  regard  has  passed  into  a  rule  of 
oonstmctlon ;  but  there  are  well-defined  llm- 
its  beyond  which  the  courts  have  not  gone, 
and  beyond  which  they  could  not  go  without 
subverting  all  rules  and  leaving  the  Interpre- 
tation of  every  will  to  the  mere  caprice  and 
whim  of  the  chancellor.  One  of  these  rules, 
firmly  established  and  never  departed  from 
nor  even  criticised.  Is  that  the  ^pressed  intrat 
will  not  be  varied  under  the  ^lodse  of  ctorrec- 
tlon  because  the  testator  misapprehended  Its 
legal  effect  The  testator  is  presumed  to 
know  the  law.  If  the  legal  effect  of  bhi  ex- 
pressed  Intuit  Is  intestacy,  It  will  be  pre- 
sumed that  he  designed  that  result  Tba 
inqoiry  will  not  go  to  the  secret  workings  of 
the  mind  of  the  testator.  It  Is  not,  what  did 
he  mean?  but  It  is,  what  do  Us  wmds  mean? 
In  Bingel  t.  Yoli,  142  HI.  214,  SI  N.  BL  14, 
16  li.  B.  A.  821,  84  Am.  Bt  Rep.  01,  it  la  wen 
aald:  The  purpose  of  conatmction  as  an>lled 
to  wills  Is  unquflstlonably  to  arrive  If  possi- 
ble, at  the  Intention  of  the  testator ;  but  the 
intaitifm  to  be  sought  fdr  la  not  tlut  which 
existed  in  the  mind  of  the  testator,  but  that 
which  Is  eipressed  In  the  language  of  the 
wllL  •  •  The  case  thus  presoited  ia 
one  where  the  expreaasd  Intent  of  the  testa- 
trix la  plain,  but  wh»e  a  full  performance  of 
the  acts  wMdi  die  has  directed  will  amount 
In  law  to  nothing.  The  testatrix,  it  may  be 
assumed,  did  not  underatand  the  legal  effect 
whicAi  would  follow  a  compliance  with  bar 
will,  or  thought  that  the  legal  effect  would  be 
other  than  It  Is.  But  a  court,  for  this  rea- 
son. Is  not  Justified  in  speculating  over  what 
may  have  been  in  the  testatrix's  mind,  and 
in  substituting  what  it  may  have  believed  to 
have  been  her  intent  in  place  of  the  direc- 
tioDs  which  she  has  actually  employed.  The 
inquiry  of  the  court  In  construing  fbe  will 
comes  to  an  end  when  the  Intent  has  been 
discovered  from  the  language  of  the  will.  Its 
duty  is  then  limited  to  giving  ^ect  to  that 
intent  so  far  as  may  be  without  doing  vio- 
lence to  express  law  or  the  mandates  of  pub- 
lic policy.  It  is  never  at  liberty  to  supply 
omissions  or  to  wrest  language  from  its  plain 
import  and  give  It  such  a  meaning  as  It  may 
be  guessed  the  testatrix  would  have  intoided 
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if  she  bad  known  that  her  own  efforts  to  cre- 
ate a  legal  devise  liad  resnlted  in  failure. 
In  re  Walkerly's  Estate^  108  Cal.  669,  41  Pac. 
772,  49  Am.  St  Bep.  97.  Here,  to  r^raat, 
there  Is  no  doabt  as  to  the  lan^se  and  Its 
meaning.  The  testatrix  mer^y  mistook  the 
legal  effect  which  would  follow  a  compliance 
with  her  directions.  While  no  ft>rffl  of  ez- 
pressloD  is  reqolred  to  create  a  devise,  and 
while  considering  tiiat  wills  are  frequently 
made  by  Ignorant  people  in  a  great  otremlty 
of  sickness,  and  under  an  impending  fear  of 
Immediate  death,  and  \^le,  therefore,  much 
liberty  is  and  should  be  shown  in  construing 
the  terms  of  such  instruments,  In  every  case 
some  words  must  be  employed  from  which, 
under  the  rules  of  law,  an  expressed  intent 
to  devise  particular  real  estate  must  be  found 
In  the  will  itself;  otherwise  the  court  is  not 
carrying  out  the  last  will  of  the  deceased, 
bat  Is  making  testamentary  disposition  of  his 
property  for  him,  not  sudi  disposition  as  the 
testator  made,  but  such  disposition  as  the 
court  thinks  lie  would  have  made.  This  can 
never  be  permitted.  We  may  well  leave  this 
branch  of  the  case  with  the  following  quota- 
tion from  Boiler,  J.,  In  case  of  Dacre,  1 
Bos.  ft  P.  261:  'I  agree  that  a  testator  may 
express  his  intention  by  what  words  he  pleas- 
es, and  the  court  is  so  to  expound  his  expres- 
sions that  every  word  may  stand,  if  possible. 
The  court  Is  to  pronounce  according  to  the 
apparent  intent  of  the  testator;  bnt  that  In- 
tent must  be  found  In  the  words  of  the  will, 
and  is  not  to  be  collected  by  conjecture  de- 
bora  the  will,  or,  as  my  Lord  Chief  Justice 
expxeBBeA  himself,  *  *  *  as  the  question 
taai  not  been  asked  ot  the  testator,  It  Is  bnt 
conjecture  what  would  have  been  his  an- 
swer.' " 

[17]  During  our  Invwtigation  we  frequent- 
ly find  language  to  this  effect,  used  by  the 
Judges:  "It  is  competent  to  admit  parol 
erldenoe,  as  it  is  sometimes,  though  not 
very  accurately,  expressed  to  explain  a  wOl, 
by  showing  the  situation  ot  the  teatator  in 
his  relation  to  persons  and  things  around 
him,  (W,  as  it  la  often  ^preued,  by  proof  of 
the  Burnundlug  dlRniinatancea,  in  order  that 
his  win  may  be  read  in  the  light  of  the  cir- 
cumstances  In  which  be  was  pimeed  at  the 
time  of  making  tt.  *  *  *  As  be  may  be 
Hopposed  to  have  used  language  with  refer- 
ence to  the  situation  In  which  he  was  placed 
to  the  Btate  ot  bla  family,  bla  property,  and 
other  drcumstances  relating  to  iiimiff>if  in- 
dividually and  to  talB  alblra,  tiw  law  adndts 
extrinsic  evidence  of  those  facts  and  dr- 
cumstances to  enable  the  court  to  discover 
the  meaning  attached  by  fbe  testator  to  the 
wOTds  used  In  the  will,  and  to  apply  th«n  to 
the  particular  facts  In  the  case.  For  this 
purpose  very  material  facts  that  will  enable 
the  court  to  identify  the  persons  w  things 
mratloned  in  the  instnunoit  la  admissible 
in  order  to  place  the  court  whose  province 
It  la  to  determine  the  meaning  of  the  words 


as  near  as  may  be  in  the  situation  of  the 
testator  when  he  used  them  in  making  tafs 
wia"  Hunt  V.  White,  24  Tex.  6B2;  Pack- 
ard V.  Miranda,  146  8.  W.  211;  Busby  v. 
Lynn,  87  Tex.  151;  Cleveland  v.  Cleveland, 
89  Tex.  4S0,  85  S.  W.  145;  Peet  v.  Commerce, 
etc,  Ry.,  70  Tex.  528,  8  S.  W.  208 ;  Clark  v. 
Cattron,  28  Tex.  Civ.  App.  61,  59  8.  W.  100; 
AUday  V.  Cage,  148  S.  W.  838;  ^^nfree  v. 
Whafroe,  139  8.  W.  36.  But  it  will  be  observ- 
ed that  in  all  &mA  cases  almost  without  an 
exception,  either  in  this  state  or  elsewhere, 
the  language  Is  used  with  reference  to  the 
construction  of  the  Instrument  In  so  far  as 
It  seeks  to  determine  the  identity  of  the  dev- 
isees and  the  property  devised  to  each.  In 
other  words,  the  rule  applies  after  the  in- 
strument has  been  determined  to  he  a  wUZ, 
because,  as  said  In  Hunt  v.  White,  24  Tex. 
6S2,  "his  intent  must  be  ascertained  from  the 
meaning  of  the  words  in  the  instrummt,  and 
from  those  words  alone;"  and,  further :  "It 
is  insisted  that  it  can  be  in  the  exercise  of 
the  equitable  powers  of  the  court  to  grant 
relief  In  cases  of  accident  and  mistake,  and 
that  the  court  may  reform  the  will  so  as  to 
make  tt  express  the  intention  of  the  testa- 
tor as  deposed  to  by  the  witnesses;  but  it 
must  be  observed  that  the  power  of  a  court 
of  chancery  to  grant  relief  in  cases  of  mis- 
take In  wrttten  instruments  does  not  go  to 
the  extent  of  adding  to  or  changing  the  na- 
ture and  legal  import  of  the  writing,  mat 
would  be  to  ccmtraroie  the  mie,  •vrbixSk  ob- 
tains as  well  in  courts  of  chancery  as  in 
courts  of  law,  that  parol  contemporaneous 
evidrace  is  inadmissible  to  contradict  or  vary 
the  terms  of  a  valid  written  instrument 
The  case  of  wills  does  not  constitute  an  ex- 
ception *  *  *  of  this  rule."  Hunt  v. 
White,  24  Tex.  661.  "In  this  way  extrlnate 
evidence  may  aid  in  arriving  at  tiie  intention 
of  the  testator  by  showing  in  what  sense  he 
employed  the  language  he  used  in  his  will, 
and  fiir  tUa  parpoae,  that  la,  to  nable  tbe 
court  to  understand  the  meaning  of  the  words 
In  the  instniment,  pand  evidoice  la  adiids- 
rtUe,  bnt  never  for  the  purpose  of  iHPO^ng 
other  language  declaring  his  meaning  than 
that  which  la  ecmtalned  in  t3ie  instmment 
Itself,  nut  would  be,  in  the  language  of  a 
learned  authority  (2  PhlL  Ed.  80S)  InconalBt- 
eat  with  the  rule  which  reason  and  sense 
lay  down,  and  wbldi  has  been  universally 
establMied  for  the  construction  of  wlUs, 
namely :  That  the  testator's  intention  la  to 
be  collected  from  the  words  need  in  tiw  win, 
and  that  words  which  he  has  not  used  can- 
not be  added.' "  A  great  many  authorities 
have  bem  dted  in  tlie  brl^  of  appdiee  an- 
nouncing In  substance  the  rules  quoted  from 
White  V.  Hont  We  lum  carefaUr  mtewed 
aach  of  these  as  were  aeoeasible  to  us  and 
have  arrived  at  the  conduslon  that  ttMse 
rolds  do  not  apply  until  after  ttw  eoart  has 
decided  that  the  instmment  or  iDStmments 
under  consideration  ware  executed  with  a 
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teetamgntary  Intent,  and  therefore  consti- 
tute a  will.  We  hare  not  passed  that  mile- 
stone in  thia  case.  As  said  in  the  Heiden- 
belmer  r.  Banman  Case,  and  others  hereto- 
fore discussed  and  qnoted  Irom  by  na,  to  per- 
mit extrinsic  parol  eridence  of  declaraUona, 
facts,  and  dicnmstances  to  determine  the 
nature  and  duuracter  of  the  instnunent  It- 
self would  be  opening  a  door  for  fraud,  and 
for  the  encouragement  of  perjury,  and  would 
permit  an  Inatnunent  clearly  not  a  will  upon 
its  face^  as  in  this  case,  to  be  oonverted  into 
a  will  by  the  erldenoe  of  oatdde  vx  Inter- 
ested parties. 

There  are  a  nnmber  of  otber  gnestlons  sub- 
mitted for  oar  oonstderation  in  the  briefs 
of  appellants.  Among  these  is  that  raised 
by  the  assignment  relating  to  the  Geary  will, 
and  the  effect  of  that  will  aa  a  revocation  of 
the  will  under  which  appellees  claim.  Since 
we  bare  construed  the  first  three  papers  not 
to  be  a  will,  tt  Is  mmecesBaiy  for  ns  to  con- 
aider  this  assignment,  nor  do  we  think  it 
incumbent  upon  ns  to  consider  any  of  the 
remaining  assignmeiits  presented. 

On  aiooomit  oC  tbe  errors  which  we  bare 
dtscnssed  tt  Is  the  judgment  of  this  court 
that  the  Jndgmoit  ot  the  lower  court  be  re- 
T«ned  and  rendered  In  so  far  as  U  admits 
to  probate  the  letter,  envelope,  and  |14,000 
note;  Imt,  in  so  far  as  the  Jnd^pnent  probates 
the  Ctoary  wlU,  It  Is  afflxmed. 

Reversed  and  rendered  in  part,  and  af- 
flnned  in  part 

HBMDBIGKS,  J.,  dissents  in  ^art,  bot  con- 
ears  In  the  disposition  made  of  the  case. 

On  Motion  for  Rehearing. 

'HAUj,  J.  Both  parties  have  filed  motions 
for  rehearing.  An>ellanf  s  motion  raises  no 
new  question,  and,  after  carefully  considering 
the  vartons  grounds  set  up  In  cmmectlon  with 
onr  fbrmer  «ptnlon,  we  think  we  have  cor* 
lecfly  dedded  the  issues. 

Appdlant's  motion  Insists  that  we  should 
not  have  afflrmed  that  part  of  tbe  judgment 
admitting  the  Geary  will  to  probate.  The 
Geary  wHI  Is  as  follows:  '"The  state  of  Tex- 
as, connl7  of  Moore.  July  6,  1911.  'Know 
all  men  by  these  presents  that  B.  Vanlaw  has 
wild  John  Geary  Seven  Thousand  Dollars  at 
My  Death  the  Best  ot  my  property  to  my 
bodley  airs,  written  by  F.  Y.  Adams.  Wit- 
ness by  F.  T.  Adams,  Bob  Hammett.  [Sign- 
ed] E.  Vanlaw." 

[11-20]  The  appellee's  replication  first  al- 
le^  that  the  Geary  Will  had  been  offered 
for  probate  in  a  separate  proceeding  and 
probate  thereof  refused  by  the  district  court 
4^  Moore  county.  In  a  separate  paragraph 
it  Is  further  alleged  that  said  will  was  not  In- 
tended to  revoke  the  former  will,  consisting 
of  the  promissory  note,  envelope,  and  letter 
set  out  In  the  original  opinion,  but  dedares 
that  the  Geary  will  was  to  provide  a  legacy 
for  John  Geary,  and  for  a  disposition  of  the 


balance  ot  his  estate  after  .the  payment  of  tl^ 
legacy,  and  prays  "that,  if  said  will  was  so 
executed,  and  it  is  the  judgment  of  the  court 
that  the  former  judgment  herein  pleaded  is 
not  conclusive,  then  your  applicant  prays 
that  the  said  will  be  admitted  to  probate  as 
the  will  of  £1  Vanlaw,  deceased,  in  connec- 
tion with  the  probate  of  the  Instrument  of- 
fered by  your  applicant,  and  that  the  court 
Inquire  into  the  manner  of  the  execution  of 
said  Instrument  and  the  circumstances  of  Its 
execution,  and,  if  it  be  found  that  tbe  same 
was  intended  by  the  said  E.  Vanktw  as  his 
will,  then  tbe  same  be  admitted  to  probate  in 
connection  with  tbe  probate  of  the  Instru- 
ments offered  by  your  applicant,  to  the  end 
that  said  two  Instruments  may  be  construed 
together,  and  the  Intention  of  the  said  testa- 
tor as  expressed  In  said  two  Instruments  be 
ascertained."  The  proceedings  In  the  county 
court  are  not  made  part  of  the  record,  and 
every  presumption  must  be  Indulged  In  favor 
of  the  validity  of  the  judgment  of  the  dis- 
trict court  The  brief  of  appellant  in  this 
case  nowhere  raises  the  question  that  the 
judgment  of  the  district  court  In  probating  tbe 
Geary  will  Is  not  supported  by  proper  plead- 
ings and  evidence,  and  tbe  only  assignment 
bearing  directly  upon  the  question  Is  appel- 
lant's forty-first  assignment  of  error,  as  fol- 
lows: "Said  Judgment  Is  further  erroneous 
upon  Its  face  for  that  it  admits  to  probate 
the  John  Geary  will,  which,  by  Its  terms,  re- 
vokes all  prior  testaments,  documents,  and 
at  the  same  Ume  admits  to  probate  the  en- 
velope, promissory  note,  and  other  paper  ten- 
dered as  a  whole  and  as  the  will  of  El  Van- 
law,  and  such  note  bears  a  prior  date,  so  that 
judgment  contradicts  itself."  It  Is  dear 
that  this  assignment  does  not  raise  the  ques- 
tion of  the  right  of  the  court  to  probate  the 
Geary  will  because  of  a  dearth  of  pleading  or 
evidence.  We  think  the  pleadings  are  suf- 
ficient, and  a  want  of  evidence  or  an  In- 
suffldency  of  evidence  to  sustain  the  Judg- 
ment Is  not  such  fnndamoDtal  error  as  to  re- 
guii%  a  consideration  without  the  matter  hav- 
ing been  brought  to  the  attention  of  this 
court  by  proper  assignment 

[Jl]  G.,  H.  &  S.  A.  By.  t.  C!laik,  21  Tttx. 
Civ.  App.  167,  61  S.  W.  270;  Peevehonse  r. 
Smith,  152  S.  W.  1196:  Appellant  has  raised 
the  question  too  late  to  entitle  it  to  considera- 
tion. Sven  If  the  note,  envelope,  and  letter 
could  be  held  to  be  a  will,  we  believe  that  the 
Geary  will  had  the  effect  of  revoking  It,  pro- 
vided the  Geary  will  was  executed  after^ 
wards.  Dougherty  y.  Hobuh^er,  40  Tex. 
Giv.  App.  81,  88  S.  W.  1113. 

Appellee's  motion  for  rehearing  Is  also 
overruled. 

HENDRICKS,  J.,  dissents  In  part 

HUFF,  O.  J.  (concurring).  It  is  not  my 
purpose  to  try  to  add  anything  to  the  opinion 
of  Judge  HALL,  as  I  regard  bis  conduslons 
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wen  mpported  by  aathorlUee  and  1^  oogoit 
argument;  but  It  may  not  be  imptoper  for 
me  to  expreBs  my  view  npon  the  Interpreta- 
tton  of  tlie  Instrnmoiti  songht  to  be  probated. 
In  my  Judgment  the  langnage  of  the  letter  Is 
not  testamentary  In  diaracter.  I  find  notldng 
in  the  face  of  the  Instnunenta  to  Indicate  a 
testamentary  purpose.  Such  parpose  can 
only  be  Inferred  from  the  facts  of  the  death 
of  Tanlaw  some  four  months  flwreafter,  and 
that  the  letter  and  note  were  not  deliTered  or 
presented  for  acceptance.  To  my  mind  it  Is 
dear  from  the  Instmments  It  vaa  not  a  poet- 
hnmons  donation  or  gift  Nearly,  if  not  all, 
the  authorities  an  to  Oie  dteet  that  parol 
testimony  cannot  be  resorted  to  fttr  the  por- 
pose  of  establlshliw  sitdi  a  diaracter.  In 
some  of  the  cases  dted  there  Is  an  indorse- 
ment on  the  enrelc^  or  wnvper,  sndi  as 
"wm,"  "codicil,'*  and  the  Uke.  In  most  of 
these  cases  some  such  expression  as,  "It  Is 
my  wish  or  desire  that  yov  have***  '*wl8h  to 
give  yoo."  These  texna  Indicate  a  purpose  to 
give  in  the  fatnre,  and  not  a  present  purpose. 
The  question  in  sach  cases  then  arises.  Is  It 
the  purpose  to  glre  in  view  of  or  after  death? 
In  such  cases  the  instmments  do  not  answer 
the  question  with  certainty,  and  hence  facts 
aliunde  the  Instruments  are  resorted  to  in 
order  to  determine  the  Intent  of  the  deceased 
as  to  wh«i  It  shall  be  effectlTe.  There  is  no 
word  Indorsed  on  the  ^veiope  in  this  ease 
indicating  that  a  will  is  Indosed.  Upon 
picking  up  the  letter  one  would  not  expect 
upon  reading  the  Indorsement  "Notes"  to  find 
a  wiU.  Upon  opening  and  finding  a  note  ft 
will  would  not  yet  be  suggested  to  the  mind. 
In  reading  "accept  this"  suggests  tiiiat  the 
maker's  purpose  was  to  present  for  accept- 
ance, and  a  present  purpose  Is  at  once  con- 
veyed. It  is  not  the  language  of  a  wish  to 
give  in  the  future;  the  doubt  raised  is  that  it 
was  not  actually  presented  for  acceptance, 
and  that  some  months  thereafter  the  maker 
died.  The  doubt  is  not  raised  by  the  Instru- 
ment itself  but  by  aliunde  facts.  The  posthu- 
mous intent  so  raised  contradicts  the  clear 
and  manifest  meaning  of  the  letter.  The 
statute  provides  wills  must  be  in  writing. 
'  To  be  &  will  it  must  be  a  purpose  to  dispose 
of  property  after  death.  An  instrument 
which  does  not  do  so  is  not  a  will.  If  it  Is 
clear  from  the  instrument  that  sach  disposi- 
tion Is  not  made,  that  ends  the  inquiry.  If 
the  language  Is  doubtful  as  to  whether  this 
Is  a  testamentary  purpose,  inquiry  may  be 
prosecuted  and  other  sources  examined  to 
find  the  true  intent  of  the  language  used  in 
the  instrument  The  inclosed  note  is  payable 
fifteen  after.  This  Is  payable  on  demand  as 
we  interpret  It^  and  must  be  presented  to  the 
donor  for  payment,  and  is  so  indicated  by  the 
instruments  themselves.  That  the  note  was 
not  delivered  is  no  more  evidence  of  a  testa- 
mentary Intent  than  the  presompUon  that  its 
delivery  was  delayed,  or  tSiat  the  makw  had 
recanted  his  generous  purpose.   It  was  not 


deUvered  for  some  reason,  and.  If  tbe  de- 
ceased could  qpeak,  he  ml^t  give  a  very  co- 
gent reason  for  not  presenting  or  delivering 
the  note.  I  beUeve  to  give  the  statute  of  wills 
the  construction  contended  for  in  order  to 
probate  these  instruments  as  a  will  would 
(Ven  the  door  too  wide  for  fraud  and  defeat 
a  wise  and  just  law  which  wisdom,  from  ex- 
perience, has  adopted. 

It  the  role  la  to  prevail  that  the  tnstro- 
m«its  should  be  read  togethw  and  construed 
as  one  Instrumrat,  I  then  tlilnic  under  the 
statute  It  cannot  be  admitted  to  probate.  It 
is  not  attested  as  required  by  law.  It  Is  not 
wh<dly  written  by  the  testator,  but  Is  partly 
printed.  If  the  letter  Is  alsiie  to  be  treated 
as  the  win,  tt  giTea  nothing;  If  tbe  wind 
"this"  refers  to  the  note,  then  the  note  be- 
comei  part  of  the  wUl,  ai^  is  only  a  gmeral 
legacy,  wblcb  is  created  ttj  the  texna  ot  ISss 
will  to  be  carved  out  of  tbe  estate,  and  Is 
the  amount  named  in  the  wUl  to  be  given.  It 
is  therefore  necessary  that  tbe  note  be  read 
as  part  of  tbe  will  in  order  to  make  It  the 
gift  of  anything,  and,  Ip.  t^ms  making  It  part 
of  the  win,  tbe  wllllB  of  no  effect  because  of 
the  statute  which  requires  the  testator  to 
write  all  of  the  wUL  As  I  undmtand  this 
case,  the  rules  with  reference  to  incorpora- 
tion are  really  unneoeesary  in  dlipodng  of 
the  questions  at  issue.  Incoxporatloo  must 
refer  to  some  Instninent  ti»m  In  eztstence. 
Tbe  Instrumttits  in  this  case,  to  oomrtltate  a 
wUl,  must  be  considered  aa  one  instrument, 
and  eontaxayonuieoas  docnmenti^  mtidng  a 
whole.  To  make  It  a  devise  of  anytUng,  tbv 
must  be  80  considered,  and  when  so  consid- 
ered then  Is  no  will  under  the  statute. 

HENDKIOKS,  J.  <dlnwtlng  In  patQ.  The 
following  Instruments  and  whether  tbe 
same  meet  the  reqtdrone&ts  of  a  holographic 
will,  constitute  the  main  issue  in  this  record. 
I  quote  from  appdlanM  brlsC: 

"(1)  An  envelope  on  whlcb  Is  writtoa  hor- 
Isontally  die  words  *Hairy  Boyo^*  and  across 
the  end  the  word  'Notes.' 

"(2)  A  sheet  of  paper  amiarently  tak«n 
from  a  small  writing  tablet,  and  on  whi^ 
was  written  the  words:  'Henry,  irtease  ex- 
cept this  yon  &  F.  Y.  Adams  fbr  the  kind- 
ness sliown  me.' 

"(S)  A  [womlssory  note  pr^nred  on  a 
printed  blank,  a  copy  of  whleb,  putting  script 
parts  in  italic,  la  as  follows: 

"  'm,000     Dumas  Texas,  Jvlv  the  S.  1911 

"  'Fifteen  after  date  after  date,  for  value 
received,  /,  we  or  either  of  us  promise  to  pay 
to  the  order  of  P.  7.  Adama  d  Eenry  Boyce 

Fourfeen  Tfkwsofuf  DoUiws  dollars,  with   

percent  Interest  per  annum  thereon  from 

 until  paid,  interest  payable  annually, 

and  if  not  paid  to  bear  the  same  rate  of  in- 
terest and  If  default  Is  made  In  tbe  payment 
of  Oils  note  at  maturity  and  it  is  placed  In 
.  the  hands  of  an  attorney  for  collection  then 
an  additional  amount  of  toi  pwomt  on  tbe 
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piindpftl  and  Interest  of  tbls  note  Bball  t>e 
added  to  tin  same  as  collection  fees.  Tlie 
makers  and  raidorsers  of  tills  note  hereby 
sevwally  'waive  demand  of  payment,  notice 
of  nonpayment,  protest  and  notice  of  [potest 
and  bereby  consent  that  Ume  of  paymoit 
may  be  extended  from  time  to  time  without 
noaee  lieieof.  A  FmIcw. 

"  Thie  

•"No.  

-'P,  o.  

I  agree  with  the  majority  of  the  court  np- 
on  the  diapoeitlon  of  the  cause  that  the  above 
instruments  do  not  constitute  a  holographic 
will,  upon  one  grouod  only  (discussed  later), 
dissenting,  however,  from  the  majority  on 
tbe  question  of  testamentary  intent,  and  dis- 
agreeing, further,  with  Associate  Justice 
HALL  on  the  question  of  In coriK) ration  by 
reference  of  the  note  in  the  other  Instrument 
as  an  m>pUcable  principle  destroying  said  In- 
struments as  a  wilL  Uiwn  the  question  of 
testamentary  Intent,  candor  actuates  me  In 
saying  that  it  Is  with  some  hesitancy  that, 
as  aivUed  to  the  foregoing  Instruments,  X 
pronounce  testamentary  Intentlou  as  being 
aoaceptlble  of  Judicial  proof  In  order  that 
said  instrnments  may  be  declared  a  holo- 
graphic  wUL  The  forcible  presentation  by 
the  majority,  and  the  elaborate  opinion  of 
Justice  HALL,  and  the  grounds  of  policy  ad- 
vanced upon  which  the  proposition  of  inva- 
lidity la  based  im  this  question  of  posthu- 
moos  intention,  ezbanstlTely  cover  that  side 
of  the  controversy  and  that  view  of  the  ques- 
tion; however.  I  consider  the  great  swing 
and  tendency  of  the  American  and  Bngllab 
dedslons  against  tbe  view  therdn  advanced, 
and.  whenever  and  wherever  tbe  question 
has  been  presented,  has  been  under  statutes 
deflnlns  wUls,  In  substance  the  same  as  our 
statute,  both  In  Sngland  and  In  America.  I 
ny;nodace  some  of  the  cases  dted  by  appel- 
lee, which  I  am  inclined  to  think  indicate  the 
sweep  of  the  law  in  tbe  direction  taken  in 
this  opinion,  on  the  questiou  of  testamentary 
intent  and  applicable  to  all  the  documents 
propounded  for  probate. 

In  Wareham  v.  Sellers,  8  GUI  ft  J.  98;  by 
the  Court  of  Appeals  of  Maryland,  Oie  fal- 
lowing instnunoit  was  offered  for  probate 
by  tbe  pn^tonrait  and  denied  by  the  trial 
court:  "Tliia  wiU  ceitUJr  that  I  do  assign, 
and  gave  all  my  iwrsonal  isoperty  unto 
George  Warehan»— that  is  to  say,  one  silva 
watch,  one  chest,  one  beaurough,  and  some 
carpokta's  totds,  besides  two  notes  of  band, 
one  1200  and  oob  of  fSS,  and  $18  book  ao- 
Qoont  Signed  by  me  In  the  presence  of 
Thomas  Sater.  CSlgned]  PhllUp  Sellers." 
Tbe  contestant  in  that  cause  "admitted  that 
no  particular  form  of  expression  or  execu- 
tion was  essential  to  constitute  a  will,  yet 
that  a  testamentary  disposition  should  ap- 
pear upon  Ita  fkee,  or  It  should  seem  to  refer 
in  aome  mode  to  the  death  of  the  maker" ; 
tbe  proponoit  contending  that  '*th6  paper 


contained  Intrlnde  evldmice  that  It  was  made 
as  a  will."  The  dlscnssbm  and  the  Issue  of 
testamentary  Intent  Is  obtainable  from  ttie 
briefs ;  the  Oourt  of  Appeals  merely  revers- 
ing tbe  decree  of  the  orphans'  court,  order- 
ing that  court  to  "reinstate  the  petitiotter 
and  receive  the  testimony  offered  by  him  and 
proceed  to  a  hearing  and  trial  of  said  cause, 
as  to  law  and  Justice  shall  ai^rtdin." 

The  Supreme  Oourt  of  North  Carolina,  in 
the  case  of  Outlaw  v.  Hurdle,  46  M.  C.  150, 
had  under  consideration  the  following  in- 
strument: "It  is  my  wish  and  desire  that  my 
good  friend  and  relative  Dr.  Joseph  B.  Out- 
law, have  all  my  property  of  every  descrip- 
tion. [Signed]  David  Outlaw."  The  Su- 
preme Court  of  that  state  said:  "It  Is  a 
very  grave  question.  Taking  aU  the  allega- 
tions of  tbe  proponnder  to  be  true,  is  the 
wript  teitammUary^  A.  db^oeltion?  In 
plain  Bngllab,  did  Oie  deceased  mean  to  dis- 
pose of  his  property  after  bis  death  by  the 
force  and  effect  of  that  very  papu?  We 
think  he  did.  As  It  embracea  all  bis  ptap- 
erty  <tf  every  descitpdon,  it  is  clear  It  was 
not  Intended  as  a  gift  inter  vivos,  *  •  • 
and,  as  be  most  nnquestlonahly  intoided  that 
It  should  have  some  effocl^  It  Is  mimlfest 
that  his  Intention  was  to  nudce  a  disposition 
of  his  property,  to  take  efldct  after  bis  death, 
by  the  force  and  effect  of  that  paper. 

*  *  *  So  that,  besides  the  paper  Itndf, 
we  have  tbe  facts,  as  found  by  the  Jury,  that 
the  deceased  did  not  treat  tbls  as  a  paper 
such  as  one  would  throw  into  tbe  street,  but 
he  treated  it  as  a  valuable  paper,  put  it 
carefully  away  among  bla  bonds,  in  bis 

*  *  «  trunk,  and  It  was  thus  found  at 
his  death.  It  la  obvious,  therefore,  that  be 
Intended,  the  force  and  ^Eect  of  this  pa- 
par,  to  dispose  of  bis  properly  after  his 
deatta.  He  intended  It  to  be  his  wllL" 

Tbe  ease  of  C^rke  v.  Ransom,  60  GaL  BOO, 
lnv(dved  tbe  qoestlmi  of  testamentary  intent 
as  aM>lled  to  the  following  instrument: 
"Dear  (dd  Nance:  I  wish  to  give  yon  my 
watdi,  two  sbawla,  and  also  95,000.oa  Tour 
old  ftiend,  IL  A.  Gordon."  The  Supreme 
Court  of  California  aald:  "On  ita  face  there 
Is  nottilng  to  Indicate  that  it  was  Intended 
to  be  testamentary.  The  full  name  of  the 
bmefldary  Is  not  mentioned,  nor  Is  then  any 
reference  to  the  anticipated  death  of  llrs. 
Govdon."  This  Instrument,  according  to  the 
opinion  of  the  court,  depended  upon  oral 
evidence  as  to  the  situation  of  the  donor,  re- 
lationship to  the  donee,  and  Identification  of 
tbe  latter  as  a  "valued"  friend  of  tbe  former, 
stating:  "It  la  well  settled  In  thla  country 
and  in  England,  first  that  In  determining 
whether  the  Instrument  propounded  was  in- 
teaded  to  be  testamentary,  reference  will 
be  had  to  the  surrounding  circumstance 

*  *  *  and,  second,  that  If  it  shall  appear 
under  all  the  drcnmstances  that  the  Instru- 
ment was  Intwded  to  be  testamentary,  the 
court  will  give  ttteci,  to  the  Intoatlmi,'*  etc. 
The  Chief  Justice  of  tb»  Supreme  Oourt  of 
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Callforala  dlsamted  from  tike  oiMnlob  of  (he 
otber  four  Jud^s. 

The  case  of  Tozer  v.  Jackson,  reported  In 
164  Pa.  873,  80  Atl.  400,  embodied  for  pro- 
bate the  following  instrument:  "Higb,  James 
Itogera,  do  give  to  John  Jackson,  Sr.,  my 
property  known  as  Penargyl  hotel,  and  the 
land  adjoining  Penargyl  In  Nortliampton 
county,  P.  A.  [Signed]  James  Rogers."  The 
Supreme  Court  of  Pennsylvania  said:  "How 
could  there  be  any  more  direct,  emphatic^ 
and  positive  expression  of  a  purpose  on  the 
part  of  James  Rogers  to  give  the  property 
described  to  John  Jackson,  Sr.  7  *  *  * 
And  no  legitimate  contention  can  arise  npon 
that  aspect  of  the  subject." 

In  the  course  of  a  review  of  numerons 
decisions  involving  Imperfect  wills,  some  of 
which  I  have  dted  in  this  opinion,  and  fol- 
lowing a  review  of  the  case  of  Cocke  v. 
Cocke,  1  Prob.  &  Dlv.  241,  wliich  seems  to 
he  a  leading  Engllah  case  on  this  subject,  the 
Supreme  Court  of  Pennsylvania  furttier 
said:  "Here  the  deceased.  Instead  of  destroy- 
ing the  paper,  as  he  would  nec^sarUy  have 
done  If  he  did  not  Intend  It  to  become  opera- 
tive, preserves  it,  incloses  It  in  ui  aivelope, 
addresses  the  envelope  to  the  person  who  la 
named  as  a  donee,  and  places  it  in  a  consplc- 
uoos  position  where  It  would  certainly  be 
discovered,  and  then  takes  his  Ufb  It  la  im- 
pcffislble  to  conceive  of  a  stronger  purpose 
and  intent."  This  court  commented,  upon  the 
form  of  the  Instrument  attempting  to  convey 
real  ertat^  which,  on  account  of  its  form, 
could  not  possibly  have  that  effect  until  aft> 
er  the  death  of  James  Rogers,  as  a  circum- 
stance indicating  effect  after  death.  The 
statute  of  wUte  of  S^land,  Victoria  IfiST, 
effective  1838,  amending  the  old  statute,  was 
in  effect  when  the  case  of  Oodra  v.  Cocke 
was  decided  in  186K  by  the  Court  of  Probate 
and  Divorce  of  England,  ttie  opinion  ren- 
dered by  Sir  J.  P.  Wilde;  also  the  case  ot 
Robertson  t.  Smith  &  Zjawrence,  Ll  R.  2, 
P.  &  D.  43,  decided  1^  the  ume  court  €fpbt-' 
ion  rendered  by  Ltnd  Penzance  in  1870. 
The  latter  case  Involved  this  instnimait: 
"I  hereby  make  a  free  gift  to  Maria  R. 
of  sixty  pounds  and  to  John  V.  of  fifty 
pounds,  being  the  sum  deposited  by  me," 
etc.  And  parol  evidraoe  of  the  surrounding 
conditions  was  admitted  to  show  the  Inten- 
tion to  make  a  testamratary  The  for- 
mer case,  Coc^e  v.  Codte,  embraces  for  con- 
sideration this  instrument:  **I  wish  myn  sis* 
ter,  Louisa  Cocke,  of  104  York  Road,  Lam- 
beth, to  have  my  Schering  (Oharii^  Cross 
bank  book  for  her  own  use.  December  7, 
1865."  Sir  J.  P.  Wilde  said:  "The  only 
question  raised  with  respect  to  it  is  wheth- 
er It  Is  meant  to  be  testamentary.  In  or- 
der to  form  a  proper  judgment,  it  Is  very  ma- 
terial to  look  at  the  words  written  and  the 
acts  done  by  the  testatrix  In  the  light  In 
which  a  person  of  her  Imperfect  condition 
would  be  likely  to  regard  them,  and  not  at- 


tach  anything  like  a  technical  meaning,  of 
whiai  she  was  Ignorant,  to  the  language  she 
has  used.  The  expression,  'I  wish  myn  sis- 
ter to  have,"  appears  to  me  to  imply,  'I 
wish  her  to  have  after  my  death,'  because 
when  she  wrote  these  words  she  was  dan- 
gerously ilL  *  *  *  If  she  had  merely 
wished,  to  make  her  sister  a  present,  she 
would  not  have  taken  the  trouble  to  write 
anything  at  all,  but  would  simply  have  band- 
ed over  the  bank  book  to  her,  eta  It  Is 
undoubted  law  that,  whatever  may  be  the 
form  of  a  duly  executed  instrument,  if  the 
person  executing  it  Intends  that  it  shall  not 
take  effect  until  after  his  death,  and  it  Is 
dependent  upon  his  death  for  Its  v^or  and 
effect,  it  is  testamentary."  As  stated,  while 
the  English  decisions,  except  the  last  quoted 
from,  are  not  accessible  to  us,  bnt,  from 
the  annotations  and  other  decisions  appropri- 
ate on  this  subject,  we  Infer  that  the  cause 
of  Cocke  V.  Co<Ae  is  considered  a  leadtng 
case.  It  Is  noted  that  the  Bngllsh  judge  in 
this  instance,  deducing  the  implication  of  a 
causa  mortis  intention  of  the  dcmor,  did  so 
"because  when  she  wrote  these  words  she 
was  dangerously  ill  and  did  not  expect  to 
live,"  etc.,  resorting  to  parol  ^oof  for  that 
purpose;  If  the  promissory  note^  though 
written  wholly  In  tlie  handwriting  of  Van- 
law,  and  found  In  bis  tobacco  box;  without 
any  other  explanatory  features  fn  connec- 
tion with  it,  payable  to  Adams  &  Boyca,  were 
as  indicated,  truly  tt  would  not  be  a  wlIL 
However,  we  can  infer  these  ebept  deariy 
from  this  record:  That  he  executed  the 
promissory  note,  partly  printed  and  partly 
written,  and  the  writing,  "Hairy,  please  ex- 
cept [accept]  this,  you  and  F.  T.  Adams^ 
for  tlw  Idndnees  shown  me."  (I  lasatsd 
the  commas  before  "you**  and  after  "Adams.") 
He  placed  the  note  and  the  other  Instniraent 
In  an  envelope  and  sealed  the  same.  Horl- 
Eontally  he  wrote  the  name  "Henry  Boyce" 
on  the  envelope,  and  across  the  end  of  the 
enveU^  the  word  'Votes."  That  he  iHftced 
the  same  In  a  receptacle  In  his  home  In 
Moore  county.  Oimclnsiv^  the  intention  to 
give  Is  manifest;  flte  only  questimi  tielng 
whether  In  prsesentl  or  in  futuro — now  or 
after  death.  There  is  a  principle  of  construc- 
tion whl<^  seems  never  to  have  been  denied ; 
that  is,  the  law  favors  the  tnterpretati«i  to 
avoid  total  or  partial  intestacy,  and  "the 
swift  wllUngness  In  this  regard  has  passed 
Into  a  rule  of  construction."  As  seen  from 
the  foregoing  authorities  and  others,  some 
of  the  courts  Imply  a  testamentary  Intent 
and  aid  It  with  oral  proof;  some  of  the  de- 
dstons  Indicate  that,  thou^  the  instrument 
Is  not  indicative  of  testamentary  intent,  parol 
proof  though  Is  admissible  for  that  purpose; 
some  of  the  authoritlea  suggest  that,  where 
the  Instrument  is  doubtful,  susceptible  of 
two  Interpretations — one  of  a  present  gift, 
as  well  as  a  gift  after  death,  with  parol 
proof  aiding  the  construction  ot  testamentary 
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Intent,  and  BOt  detncttnc  from  It-tiie  In- 
stmmait  conatltDteB  a  wlU.  We  take  It  the 
oonterraUtaE  theory  Is.  as  to  the  Insbnimenta 
dlreetljr  InrolTOd,  that  thwe  is  notblog  here 
to  Imply  testaxDentary  intent  from  the  face 
of  the  Instmiueiitt  and  that  then  la  enry- 
HUng  Implying  a  gift  Intw  tItos;  Out  Oie 
pnmdaeory  note  In  connection  with  the  other 
lastmment  signed  Tanlaw  Indicate  a 
gift  In  masentL 

I  deduce  from  llie  Ctwegcrfng  dedsloiiB,  or 
at  least  snne  of  them,  that  1^  fMm  the  sub- 
ject-matter, or  from  the  form  and  manner 
In  wMcb  the  dmor  manifested  hie  dlsposltlTe 
intention.  If  an  implication  of  testamentary 
Intuit  may  be  inferred,  tboiwh  It  may  also 
snggest  an  intent  inter  tIvos,  parol  orldenco 
Is  alwivB  admissible.  In  the  Maiyland  case 
the  man  gave  all  hla  personal  property,  and 
the  Instmment  Indicated  a  preaent  ^ft  as 
well  aa  after  death:  in  the  Ncnrth  Oarolina 
case  the  donor  gave  all  (tf  the  real  and  per^ 
wmal  estate.  The  Instrnments  were  snseep* 
tible  of  a  pronnt  as  wdl  as  a  teatamentary 
gift.  It  Is.  howerer,  onoBnal  for  a  donor  to 
glre  all  hla  proper^  In  his  lUsttane.  Lord 
Wilde,  in  the  case  of  Gocke  t.  Oocke,  com- 
mented on  the  nnusnal  act  (tf  the  donor  giv- 
ing a  bank  book  doring  llfe^  Sonetblng  is 
said  that  the  words  "i^eaae  aeeepT*  is  sng- 
gestire  of  a  present  dlQiosltlTe  Intttiticat,  and 
that  the  note  Indicates  a  present  payment 
or  gift  Without  pursuing  the  snbject  too 
lengtUiy.  In  considering  all  the  instnunents, 
I  believe  the  dispositive  Intention  of  a  tes- 
tamentary nature  may  be  Implied,  consider' 
log  the  matter  as  a  whole,  that  Is,  by  the  ex- 
ecution of  said  Instrnments  by  Vsnlaw,  plac- 
ing the  same  in  the  envelope,  and  sealing  the 
latter  with  his  inscription  and  Indorsement 
upon  the  ba<&  thereof,  and  takoi  In  connec- 
tion with  the  further  fact  that  it  is  a  de- 
mand note  for  the  sum  of  $14,000.  It  is  un- 
usual for  a  man  to  dispose  during  his  life- 
time of  all  his  personal  property,  t2wugh  he 
may  use  words  indicating  a  gift  in  prasentl; 
the  same  is  applicable  to  the  disposition  of 
all  of  a  man's  real  estate,  though  fbe  lan- 
guage, literally  nmstrued,  also  indicates  a 
present  gift.  It  is  nnusnal  for  a  donor  to 
give  a  bank  book  during  Life — the  nature  of 
the  gift  has  a  strange  aspect — so  I  think  it 
is  a  very  rare  occurrence,  exceedingly  so,  for 
a  man  to  make  another  a  gift  of  a  demand 
note:  it  oontrareDes  common  experience  to 
say  that  one  in  making  a  gift,  placing  the 
power  In  the  donee  to  compel  the  donor  to 
pay  the  Immediate  obligation,  intends  It  aa 
a  present  gift.  When  Yanlaw  wrote,  "Please 
exceitt  this  yon  and  F.  T.  Adams  for  the 
UndnesB  stKnrn  me,"  of  conise  he  intended 
to  say,  "FleaM  aco^t  this,  you  and  F.  Y. 
Adanw,  as  a  gift,  for  the  kindness  shown 
me.*'  Whether  he  Intended  them  to  accept 
Q»  gift  after  death,  or  In  iMr&es«itl,  we  may 
say  Is  doubtful  by  construction  of  the  implied 
meartng  of  tte  inatromenta.  The  way  I  view 
It  the  incident  of  a  gift  by  one  to  another 


of  an  obligation  practically  payabla  on  de- 
mand, tn  this  case  ct  114,000;  with  attorney's, 
fees  a  part  of  thm  note,  and  necessarUy 
paid  out  of  the  assets.  If  the  donor  had  not 
the  ready  money  to  meet  the  obligation  upon 
demand,  ezdndcs  nunre  the  Idea  of  a  gift  In 
praesentl.  and  Is  nu»e  slgntflcant  of  the  idea 
that  the  dmor  meant  to  give  the  amoont  of 
the  note  after  death;  and  being  of  doubtful 
construction  as  to  the  Inteothm  of  the  donor 
when  Added  with  parol  proof  as  to  the  sltn- 
atl(nt  of  the  parties.  If  the  Instrument  then 
terther  excludes  a  gift  in  pmaentl,  to  that 
extmt  It  la  testamentary  and  a  wIlL  When 
you  resort  to  parol  proof;  the  face  of  the 
note  Is  practically  twO'tUrds  In  amount  the 
value  of  the  donor's  estate,  exeladlng  his 
debts,  and  that  wldi  this  aid,  and  other  In- 
cidents corroborative  of  the  man's  meaning, 
it  clearly  excludes  the  idea  that  Yanlaw  In- 
tended to  give  Boyce  and  Adams  an  obliga- 
tion during  life  which  would  practically  ab- 
sorb his  estete,  unless  yon  infer  It  was  the 
act  of  a  lunatic 

In  an  Instrument  as  to  which,  from  the 
sobject-matter  and  the  nature  of  the  gift,  it 
oould  be  implied  that  the  gift  is  Incompati- , 
Ue  with  the  idea  of  a  present  assignment 
(though  by  another  interpretation  It  may  be 
compatible  with  a  present  gift),  the  doubtful 
meaning  of  the  Instrument  may  be  aided  by 
parol  testimony  to  ascertain  the  real  Inten- 
tion of  the  donor.  Justioe  Steyton,  in  the 
case  of  Heldenhelmer  v.  Bauman,  84  Tex. 
174,  le  8.  W,  382,  SI  Am.  8t  Rep.  29.  had 
no  record  similar  to  this  under  cimsideratlon 
In  writing  the  opinion  In  that  cause,  and  the 
real  question  decided,  however  eminent  the 
Judge,  and  the  real  record  imaged  In  the 
Judge's  mind  vbm  deciding  it,  should  be 
considwed  In  attempting  to  apply  the  lan- 
guage of  that  judge  to  a  different  question. 
Justice  Stayton  did,  however,  say  in  that 
cause:  "Parol  tettimonv  is  odmitHble  often 
to  enable  the  oovrt  to  ffive  effeot  to  an  in- 
tention ewpretsei  in  a  will;  •  •  •  but  it 
is  never  admissible  for  the  purpose  of  show- 
ing a  testetor's  intention  by  proof  otf  his 
oral  dedaratlona  of  intrat,  either  as  to  the 
persons  who  shall  take  his  estate  w  as  to 
what  particular  part  of  his  estate  any  one 
person  was  tntmded  to  receive."  Where 
clearly  expressed,  when  testamentary  Intent 
Is  involved,  which  Justice  Steyton  did  not 
have  in  view,  you  do  not  need  parol  proof; 
when  doubtful  it  is  necessary  and  always 
admissible  In  will  cases. 

I  disagree,  however,  with  appellee  in  the 
assertion  Chat  the  cause  of  Grain  v.  Grain,  21 
Tex.  790,  decided  by  Chief  Justice  HempblU, 
Is  of  great  value  in  determining  this  immedi- 
ate question  in  his  favor  in  this  cause.  In 
that  case  the  plalntlfls  claimed  that  certain 
deeds  were  unoffldoua  wills  in  contravention 
of  the  statote  «(  forced  tielrship.  The  defend- 
ant contended  that  they  were  deeds  convey- 
ing tb^  i«oper^  In  prsssentl.  13ie  condltl<m 
of  the  Readings  and  the  attitude  of  the  Utl- 
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gantB  were  each  tbat,  npon  the  Jwry*B  finding 
that  th^  were  Inatrnments  of  a  testamentary 
nature,  In  vtolatkm  of  the  disinherison  stat- 
ute, and  not  oonyeyances  of  a  present  estate, 
the  Supreme  Court  merely  held,  the  formali- 
ties with  reference  to  the  executkm  of  the 
Inabmnoits  not  havliv  been  contested,  tbat 
the  InsUmnenta  were  of  a  testamentary  na- 
ture,  and  partially  void  and  partially  Talld, 
conT^lng  a  one^fonrth  estate.  Instead  of  all 
of  the  pn^erty.  Tb%  court,  in  saying  that 
they  were  Instramrato  of  a  testanwitary 
nature,  was  not  deciding  that  the  deeds  In 
that  record,  if  they  had  been  contested  under 
the  statute  were  wills  in  compliance  with  our 
statute  of  wills.  I  rather  concede  that  some 
of  the  other  Tbku  cases  cited  by  appeUe^ 
where  deeds  were  construed  willa^  tend  to 
sustain  his  contention  as  to  testamentary  In- 
tent, for  the  reason  taat  In  some  <tf  those 
causes,  while  language  was  used  to  show 
that  the  possession  of  the  estate  was  post- 
poned to  a  time  after  tlie  death  of  the  donor, 
and  the  donor  had  the  use  of  the  property 
during  life,  howertf:,  the  title  to  the  property, 
according  to  the  terminology  of  the  Instm- 
_  ment,  really  passed  In  presratl,  at  least  so  X 
'view  it;  but  evldaice  was  pOTultted  to  be 
Introduced  to  show  that  the  title  was  also  tes- 
tamentary. Q?he  fact  of  sealing  Instrumraits 
In  an  enrelope,  and  addressing  the  latter  to 
the  lutraded  donee,  and  retaining  such  en- 
velope  and  Instrument  therein  Inclosed  in  the 
possesion  of  the  donor,  in  some  receptable, 
while  It  Is  proof  of  a  fact  In  parol,  Ib  deem- 
ed by  all  the  courts  as  a  circumstance  of 
significance,  aiding  the  testamentary  Intent 
of  the  instmment  In  which  the  property  Is 
Intended  to  be  given. 

This  logically  brings  me  to  the  point  where- 
in according  to  my  conceptlmi  of  the  law, 
this  instrument  cannot  be  conatmed  as  a 
valid  will  under  the  statute.  The  doctrine 
of  lncorp<Hratlon  hy  reference  I  do  not  be- 
lieve applicable  to  the  instruments  in  this 
record.  The  Supreme  Court  of  Pennsylvania, 
In  the  case  of  Fosselman  v.  Elder,  98  Pa.  168. 
had  under  consideration  a  sealed  envelope, 
found  among  the  papers  of  the  deceased,  on 
which  was  written  the  following  words,  ad- 
dressed to  the  donee:  "Dear  Bella:  This  Is 
for  you  to  open."  And  when  opened  the  fol- 
lowing was  found:  "My  wish  is  for  you  to 
draw  this  $2000  for  your  own  use  should  I 
die  su'dd^."  The  envelope  contained  a  cer- 
tain note  for  92,000.  That  Supreme  Court 
did  not  have  under  consideration  the  question 
of  Incorporatlwi  by  reference;  but  It  did 
have  the  natural  sequence  of  the  writings, 
and  were  of  the  opinion  "that  the  inscription 
on  the  envelope  should  be  read  as  the  pref- 
ace of  and  In  connection  with  the  paper  In- 
closed therein,  and  that  they  altogether  con- 
stitute a  valid  testamentary  disposition  of 
the  accompanying  note  operating  as  a  codi- 
cil to  the  will  of  the  testatrix."  The  court  al- 
so said:  "The  natural  order  of  reading  ought 


to  control,  and  that  la,  the  nams  of  the  pmr- 
ty  addressed,  first,  and  then  vhat  Is  wrttten* 
or  concerning  him."  The  note  In  this  record 
Is  not  a  wedfle  legacy*  but,  if  a  valid  will, 
would  have  to  be  construed  a  general  legacy. 
chargeaUe  npmi  tb»  estate  of  Vanlaw.  Kie 
"please  acoQit"  Instrnmat  is  lacravlete  and 
practically  miwnlnglnss  without  the  gener&l 
legacy.   Appellee  eouBtmes  this  Instrument. 
If  we  understand  his  toktf  correctly,  as  a 
part  of  the  transaction  of  the  execution  of 
the  note.  If  the  note  were  executed  at  the 
time  the  other  paper  was  also  executed.  I 
mean  contemporaneous  in  lav,  as  a  part 
the  wiU-mahlng  act,  all  the  parts  are  neces- 
sarily construed  together  as  ingredients  of  tlie 
tsstaroqit  Tliis,  as  I  view  It,  Is  not  incnpo- 
ratlon  by  reference  within  the  legal  mwinlng 
of  that  doctrine  under  the  authoritlea.  Thla 
Is  making  a  will  an  at  one  ^ttlng.   If  the 
donor  had  wrUten,  "Henry,  you  and  Adama, 
please  accept  the  following  for  the  Undoeas 
shown  me.  BL  Tanlaw*'— then  the  following 
language  on  the  same  sheet  of  paper  would 
have  been,  "To  Henry  Boyce  I  bequeath. 
froOO  and  to  F.  Y.  Adams,  i  bequeath  tue 
same  amount;"  and.  If  the  latter  language 
were  printed,  I  am  unable  to  conceive  by 
what  process  of  reasoning  the  Instmment 
compiled  with  the  statute  as  a  holographic 
will,  whether  the  "foUowing"  was  signed  or 
unsigned.  I  admit  that  some  of  the  anttaOTl- 
tles,  from  the  facts.  Indicate  that  an  unat- 
tested docmuent  made  Immediate  previous 
to  the  writing  of  the  will  may  be  incorporated 
by  reference  into  the  will,  bnt  In  any  case 
accessible  to  the  writer  yon  are  not  required 
to  go  to  the  Incorporated  document  to  deter- 
mine whether  the  Instrument  was  a  will,  the 
Incorporation  of  the  document  by  reference 
means  bringing  It  Into  the  will ;  the  will  Is  al- 
ready made  In  so  far  as  the  Intent  to  give 
after  death  and  the  other  formalities  are 
concerned,  and  the  antecedent  memorandum 
isdrawninby  reterence.   If  A.  were  to  write 
that  he  gave  to  B.  "the  property  evidenced  by 
a  printed  memorandum,  made  by  me  at  tJie 
time  of  signing  this  instrument,"  and  the 
printed  memorandum  was  an  Instrument  be- 
queathing a  legacy  of  $14,000  to  B.,  and 
thou^  the  memorandum  were  signed,  I  am  un- 
able to  conceive  the  transaction  a  wlU— it  Is 
partly  written  and  partly  printed. 

Incorporation,  of  conrse,  Is  a  will-making 
act,  performed  at  the  same  sitting  of  the 
making  of  the  will ;  but  making  a  will  at  the 
same  sitting  and  writing  it  all  at  that  time 
is  not  incorporation,  and  I  so  construe  the 
transaction  here — all  acts  construed  together 
as  will-making  acts  performed  at  the  same 
time,  and  all  necessary  to  be  taken  together 
as  a  valid  will,  but  all  when  eonstraed  to* 
gether  is  not  such. 

Neither  do  I  think  that  the  Geary  wUl.  un- 
der the  Jury's  finding  and  the  record  here, 
r^erred  to  In  the  court's  opinion  on  the  mo- 
tkm  for  rehearing,  on  the  proposition  of 
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relocation,  notwithstandlDg  the  residuary 
clause,  reroked  the  Boyee-Adams  lnstmment, 
if  the  latter  were  a  will.  I  am  couTliiced 
tbat  the  declaration  made  by  Vanlaw  at  the 
tine  he  executed  the  Geary  will  was  clearly 
admissible  for  that  purpose ;  It  was  res  gestee 
■of  a  transaction  of  the  making  of  that  Instru- 
DMBt.  I  am  not  holding  that  this  testimony 
of  his  declaration.  In  substance  that  be  had 
B«yce  and  Adams  already  fixed,  was  admls* 
Bihle  to  proTe  the  testammtary  Intuit  okter- 
ing  Into  the  Boyce-Adams  Instrument,  but  as 
a  declaration  to  prove  that  the  Geary  wlU 
was  not  the  only  will  of  the  testator;  the 
declaration,  having  been  made  when  the  lat* 
ter  will  was  made,  was  competent 

The  Supreme  Gonrt  of  Colorado  said :  "The 
tvFo  are  to  be  takm  together  as  fonning  one 
will,  unless  the  dienmstantes  onder  whldi 
tbe  last  will  was  made  prohibita  satdi  a  con- 
dition, or  the  ctmdltlons  of  the  two  wills  are 
so  r^ragnant  and  inconsistent  that  they  may 
not  stand  together.  In  this  connection  we 
will  say  that  the  court  erred  in  striking  out 
the  testimony  concerning  the  conversation 
tbat  toiA  ^ooB  at  the  time  of  the  executum 
of  tlw  last  will,  and  the  testlnumy  of  the 
witness  Hanlngton.  The  coinrec8atlo&  was 
a  paM  of  tlw  sabject^natter,  and  was  admis- 
sible for  the  pnrpon  of  determining  the  tn- 
t«itlon  of  the  testator  in  relation  to  the  will 
wlildi  was  then  in  existence,  and  of  tiie  tacts 
and  drcmnstanoBs  attendii^  the  execution 
of  the  willa.  1  Underbill  on  Wills,  p.  39!^' 
Whitney  et  aL  t.  Hanlngton,  86  Colo.  407,  8S 
Pac.  86.  See,  also.  In  re  Venable's  Estate,  127 
N.  a  S44,  87  S.  B.  466,  quoting  section  407 
(2d  Bd.)  Schooler  on  Wills;  Gordon  t.  Whlt- 
lock,  82  Va.  728, 24  &  B.  842;  In  re  Fllsbury's 
Will,  60  mac  Rep.  307,  99  N.  T.  Supp.  68 ; 
Williams  V.  miee,  68  Neb.  468,  44  N.  W.  706, 
96  N.  W.  161,  62  Lh  B.  A.  883,  110  Am.  St 
Rep.  431. 

I  do  not  construe  the  residuary  clause  as 
a  nullity,  according  to  the  contention  of  ap* 
pellee,  but  think  that  the  jury  were  entitled 
to  consider  Vanlaw's  age,  his  unmarried 
Btate,  the  short  Intervening  time  between 
the  making  of  the  two  instruments,  and  the 
testimouy  of  the  declaration  Indicated  for 
the  purpose  of  finding  whether  the  last  will 
revoked  the  former,  which  U  always  a  ques- 
tion of  intrat  If  not  revoked,  the  two  in- 
struments are  constmed  togethei^the  last 
In  the  nature  of  a  codicil. 

I  am  also  inclined  to  think  tbat  the  court 
Is  in  error  In  affirming  the  judgment  of  the 
lower  court  admitting  the  Oeary  will  to  pro- 
bate. I  construe  this  record  in  its  travel 
from  the  county  court  to  this  court  as  solely 
embodying,  In  so  tar  as  the  question  of  pro- 
bate is  concerned,  the  Boyce-Adams  will  ex- 
clusively. The  transcript  from  the  county 
court  to  the  district  court  excludes  the  idea 
that  the  Geary  will  was  used  for  any  other 
purpose  in  the  count}-  or  district  than  one  of 


proof  of  revocation  by  the  appellant  Uaris, 
of  the  Boyce-Adams  wilL  In  the  district 
court  the  proponent  of  the  Boyce-Adams  will, 
by  supplemental  pleading,  averred  that  the 
Geary  will*  upon  an  ai^ieal  from  the  countj' 
court  of  Moore  county  to  the  district  court 
of  that  county,  had  been  denied  protnte  by 
the  latter  court  in  a  different  proceeding  be- 
tween tiie  appellant  Marls,  and  the  benefi- 
ciary, John  Geary;  further  stating  that  If 
the  court  in  this  proceeding  did  not  construe 
such  former  Judgment  as  res  judicata,  said 
Geary  will  be  admitted  to  probate  with  the 
Boyce-Adams  Instrument  There  Is  no  proof 
of  the  former  judgment — simply  an  averment 
by  the  pleader — and  in  the  condition  of  this 
record  I  am  constrained  to  believe  that  the 
same  pleader  has  not  tavoked  the  jurisdic- 
tion of  the  district  court  and  the  same  Is 
not  shown  In  order  that  the  Geary  will  could 
be  probated;  and  it  could  not  be  presumed, 
in  the  state  ot  tlie  record,  that  the  district 
court  was  acting  In  an  appellate  capacity  tor 
the  purpose  of  probating  said  will.  I  agree 
with  the  court  that  a  correct  judgment  in 
I2ils  case  Is  a  rendition  of  the  trial  court's 
judgment  as  to  the  Tanlaw-Boyce>Adams  In- 
stnunent  but  think  that  the  judgment  pro- 
bating the  Geary  will  by  the  district  court  of 
Uoore  county  should  be  reversed  and  re- 
manded, and  respectfully  dissent  from  tike 
reasons  and  findings  of  the  majority  to  the 
extoit  herein  indicated. 


PBGCS  ft  N.  T.  BY.  CO.  v.  HU8EBT. 

(No.  692.) 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
April  4,  1914.    Rehearing  Denied 
May  g,  1914.) 

1.  RAZLaoADS  <|  95*)— Cbossings— Duty  to 
Maintain. 

The  contention  tbat  where  a  railroad  crossen 
a  public  highway  it  is  not  required  to  keep  the 
approaches  in  repair  if  properly  constructed, 
unless  the  approach  constitutes  a  part  of  the 
track  or  crossing  proper,  is  untenable. 

[Ed.  Note.— -For  other  caaeB,  see  Railroads, 
Cent  Dig.  »  274-283;   Dec  tUg.  I  95.«] 

2.  Damages  (!{  143,  149*)— Allegations. 

Under  the  seneral  allegation  of  dama^ 
in  a  personal  injury  action  by  breakins  plam- 
tilTs  arm.  etc.,  plaintiff  could  recover  for  botb 
mental  and  physical  suffering. 

[Ed.  Note.— For  other  cases,  see  Damaires, 
CJent  Dig.  SS  410.  433;  Dee.  Dig.  H  143, 149.*] 

3.  DAUAOEB   (f  143*)— PEBBOITAI.  IirJUBIBS— 

Allegations. 

The  petition  alleged  that  while  riding  on 
horseback  along  a  public  liighway,  and  while 
crossing  defendant's  railroad  track  at  its  inter- 
section with  the  public  road,  and  while  upon 
defendant's  right  of  way,  j>laintiff'B  horse  stum- 
bled over  a  hole  In  an  iron  culvert  or  metal 
pipe,  which  defendant  had  placed  in  and  on  said 
public  road  as  a  drain  pipe,  by  reason  whereof 
plaintiff  was  thrown  to  the  ground,  injuriDg  his 
nose,  shoulder,  and  arm,  etc,  and  that  deiend- 
aut  was  negligent  in  placing  said  culvert  across 
the  road  in  the  manner  in  which  it  was  placed 
there,  and  In  not  keepinf;  and  inaiiitaining  the 
same,  and  in  permitting  it  to  become  uncover- 
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ed  and  allowtnt  a  liol«  to  b«  ud  nmaln  tbwe- 
in  so  as  to  become  dangerom  to  tnvden. 
Held,  that  the  petition  was  not  objectionable 
as  failioK  to  state  of  what  the  damages  con- 
sisted. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  410.  433;  Dec.  Dig.  |  143  •f 

4.  RAHJftOADi  (1 844*>— CsoeaiNO  Accidbkts— 
AixEOATzoNs  or  PmnoiT— Oaubk  of  in- 

JUET. 

The  petition  was  not  objectionable  as  fail- 
ing to  state  in  what  way  plaintilf  bad  mstained 
the  damage  alleged. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
CfiDt  Dig.  H  1107-1112;  Dec.  Dig.  i  344.»} 

Appeal  from  District  Conrt,  Floyd  Coun- 
ty; R.  C.  Joiner,  Special  Judge. 

Action  by  Dallas  Hoshey  against  the  Pe- 
cos &  Northern  Texas  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Afflrmed. 

Madden,  Trolove  &  nmbrough,  of  Amarll- 
lo,  for  appellant  T.  F.  Houghton,  of  Floy- 
dada,  for  appellee. 

HALL,  J.  Appellee  ffled  this  anit  by  next 
friend.  In  0ie  district  oonrt  of  Floyd  ooonty, 
to  recover  damages  on  account  of  jjersonal 
Injuries.  He  alleged  that  while  riding  on 
horseback  along  the  public  highway  near 
Floydadft,  and  while  crossing  defendant's 
track  at  Its  Intorsectlon  with  tb»  public 
road,  and  while  still  upon  defbndantTs  right 
of  woy^  his  horse  stenied  in  and  stumUed 
over  a  hole  in  an  iron  cnlrert  or  metal  pipe, 
which  defendant  had  placed  in  and  on  said 
public  road  as  a  drain  [dpe;  that  by  teaaon 
thereof  plaintiff  was  thrown  to  the  gnmnd, 
Injuring  and  bruising  his  nose,  shoulder, 
qwalnlng  his  laft  wrist,  and  breaking  his 
left  arm;  that  the  defendant  was  negligent 
in  placing  said  culvert  across  said  road  In 
the  In  which  It  was  placed  there, 

and  in  not  keeping  and  malntatnbig  the 
same,  and  in  permitting  it  to  become  uncov- 
ered and  allowing  a  hole  to  be  and  remain 
therein  so  as  to  become  dangerous  to  travel- 
ers. There  Is  a  general  allegation  of  dam- 
ages In  the- sum  of  |1,S00.  The  record  shows 
that  the  public  road  had  been  established  and 
used  many  years  prior  to  the  building  of  the 
line  of  railway  across  the  same:,  and  that  the 
'  culvert  was  part  of  the  approadi  to  the  rail- 
way track,  and  conatltuted  part  of  the  cross- 
\ag  at  that  point.  There  was  a  trial  before 
a  Jury,  resulting  in  a  vodlet  and  Judgment 
In  favor  of  appellee,  In  the  sum  of  $400  and 
coats  of  snlt 

[1]  The  appellant  requested  a  peremptory 
instruction  in  Its  favor,  which,  being  refused 
1^  the  court,  la  made  the  basis  of  the  first 
assignment  of  error.  The  first  proposition 
urged  under  this  assignment  is  that  where  a 
railway  crosses  a  public  highway,  It  Is  re- 
quired to  keep  tn  repair  the  crosring  proper, 
but  is  not  required  to  so  keep  the  approaches 
to  such  crossing  If  properly  constructed  In 
the  beginning,  unless  the  approach  conati- 


tutea  a  part<of  the  track  or  crossing  proper. 
In  this  sort  of  a  case  this  question  has  been 
decided  adversely  to  app^lant's  contention 
several  times.  In  St  L,  &  S.  W.  Ry.  Co. 
of  Texaa  v.  Smltb,  49  Ta.  Civ.  App.  1. 
107  8.  W.  638.  It  is  said  that  under  S. 
8.  leil,  art  6486  (4426).  requiring  a  rail- 
road company  building  its  road  across  au 
established  highway  to  restore  the  hlj^way 
to  its  former  state,  or  to  such  state  as 
not  to  unnecessarily  impair  Its  nsefuInesH, 
and  to  keep  the  crossing  In  repair,  the  duty 
of  the  company  to  keep  the  crossing  In  re- 
pair Is  absolute:  and  Talbot,  Justice,  said: 
A  "crossing  within  the  meaning  of  the  stat- 
ute *  *  *  Is  not  confined  to  that  portion 
of  the  •  *  •  roadbed  upon  which"  the 
rails  and  cross-ties  "are  laid  but  *  *  * 
includes  the  approaches  of  public  roads  there- 
to on  its  right  of  way."  I.  ft  0.  N.  B.  R. 
Co.  T.  Butcher,  81  S.  W.  819;  G.,  C.  4  S. 
F.  Ry.  Co.  V.  Sandlfer,  29  Tex.  Civ.  App. 
8S6,  69  S.  W.  463. 

[2]  App^ant  asked  the  following  q»eclal 
charge:  "If  you  should  find  In  favor  of  the 
plaintiff  in  this  case,  in  estimating  the  dam- 
ages which  you  will  allow  him,  you  will  take 
into  consderatlon  only  the  physical  pain  suf- 
fered by  the  plaintiff.  Dallas  Huskey,  by  rea- 
son of  the  Injuries  received  by  him  at  the 
time  and  place  alleged  In  plalntUTs  petition" 
— and  the  refusal  of  the  court  to  give  this 
dutrge  is  the  basis  for  appellantfs  second  as- 
signment of  error.  The  court:  did  not  err  in  Te> 
fiuing  this  charge  because  under  his  general 
allegation  of  damages,  appellee  was  entitled 
to  recover  tor  both  mental  and  physical  snf- 
ftorlng.  T.  &  v.  O.  By.  Oo.  T.  BIngfle,  9  Tte. 
Okw.  App.  822,  29  8.  W.  674;  T.  A  P.  By.  Oo. 
V.  Onrry.  64  Tex.  86.  Paragraph  S  of  tlie 
general  i^iarge  propa^  submitted  tUs  isane 
to  the  Jury. 

It  is  contended  under  the  third  assign- 
ment that  the  railway  company,  in  maintain- 
ing  a  culvert  on  Its  right  ot  way  aaoas  a 
hli^way.  Is  bound  to  use  Only  ordinary  care 
when  the  cnlvert  is  disconnected  with  Its 
track  across  its  property.  What  we  have 
said  in  disposing  of  the  first  assignment  alao 
disposes  of  tills  contention. 

[1,4]  The  fallowing  special  exception  was 
n^ed  to  idatnturs  petition:  "Said  petition 
alleges  In  the  ninth  paragraph  thereof  that 
the  plaintiff.  Dallas  Huakey,  has  been  dam- 
aged In  the  sum  of  $l.fiOO,  bnt  falls  to  state 
of  what  said  damages  consist  and  In  what 
way  plaintiff  has  sustained  such  damages; 
wher^ore  defendant  prays  Ju^cment"  etc. 
Plaintiff's  petition  spedficatly  alleges  the  con- 
dition of  the  culvert  and  the  manner  In  whldi 
the  accident  occurred,  and  contains  a  detail- 
ed statement  of  the  nature  and  extent  of 
his  InJurieB.  We  think  the  allegations  are 
sufflcdent 

^e  fonrUi  assignment  of  eaor  qoeBttoas 
Qie  8afflclen<7  of  the  evidenee  to  sustain  tlie 
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Terdlct  and  Jadgment  Tbls  aadgnniMt  la 
wltboat  merit  There  la  sufflctent  evidence 
In  the  record,  not  only  to  sustain  the  finding 
of  the  Jnry,  but  to  authorize  a  rordlct  Sot 
the  amount  rendered.  The  fourth  and  fifth 
asedgnmenta  are  therefore  overruled. 

Because  there  is  no  rerexadble  error,  tile 
Judgment  is  affirmed. 


DRAUOHON'S  PBACnOAIi  BDSINBSS 
OOLLBGB  V.  DORSBTT. 

(No.  sum.) 

(Court  of  Civil  Appeals  of  Texas.  San  Antonio. 
Ma;  6,  1914.) 

1.  Appeal  and  Erbob  ({  281*)— BiZX  of  Ex- 

CEPTIOUe— EVIDBNCE. 

£rror  in  admitting  a  letter  In  evidBnce  will 
not  be  ^reviewed,  where  the  bill  of  exceptions 
shows  that  do  reason  was  given  for  objection 
to  tile  introduction  of  tiie  letter. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1299-1382;  Dee.  Dig.  i 

2.  GOKTBAOTS  (I  280*)— Pbbtobuahci. 

Plaintiff,  who  was  contesting  for  a  prize 
offered  for  toe  greatest  amount  ol  money  paid 
In  for  Bcholarshtpa  In  defmdanfs  bnsinesa  cot- 
lege,  was  oititlea  to  credit  for  certain  tables 
which  defendant  accepted  as  part  payment  for 
a  scbolarsfaip  procured  by  plaintiff. 

fEd.  Note.— Pot  other  cases,  see  Contracts, 
Cent.  Dig.  §§  1249-1280;  Dec.  Dig.  |  280.*] 

3.  CONTBACTB  ({  SOS*)— PEBFOBUANCE. 

Where  deratdant,  who  offered  a  prize  to 
the  person  procuring  the  greatest  amount  paid 
in  on  scholarships  in  Its  business  college,  did  not 
provide  In  its  circular  offer  that  all  of  the  money 
for  the  scholarship  dioald  he  collected  after 
the  contest  began,  and  accepted  the  money  paid 
in  by  a  contestant  knowing  that  a  small  part 
of  it  had  been  collected  before  the  contest  began, 
defendant  cannot  complain,  as  against  such  con- 
testant, that  the  collection  was  made  before  the 
contest. 

(Ed.  Nota.— For  other  eases,  see  Contracts, 
Cent.  Dig.  11  1398-1400.  1463,  1464.  1467- 
1475;  J>5l  Dig.  I  305.*] 

AMwal  from  Galveston  County  Court; 
George  E.  Bfann,  Ju^. 

Action  hy  Dulde  Dorsett  (gainst  Draug- 
hon's  Practical  Business  Coll^ce.  From  a 
judgment  tme  plaintiff,  defendant  appeals. 
Affirmed. 

L.  B.  Patton,  of  Galveston,  for  appellant 
Marsme  Johnaon,  Elmo  Johnson,  and  Roy 
J<^mson,  all  of  Galveston,  for  aivellee. 

FLY,  G.  J.  Appellee  sued  appellant  to  re- 
cover the  sum  of  $281.14,  which  she  alleged 
was  due  her  by  reason  of  the  fact  that  she 
bad  gained  the  first  prize,  a  diamond  ring  of 
the  value  of  $279,  offered  by  appeUant  for 
the  greatest  amount  of  money  paid  in  on 
•Kholarsblps  obtained  by  her  up  to  April  6, 
1913,  and  a  certain  commission  of  $2.14. 
The  cause  was  tried  by  a  Jury  and  re^^ulted 
Id  a  verdict  for  $150  In  fayor  of  appellee. 

The  evidence  shows  that  appellant  offered 
to  give  to  any  student  or  ex-studoit  of  its 
ficboolt  who  obtained  the  most  money  for 


acholarshipB  and  books  and  atattonery,  a  dia- 
mond ring;  that  appellee  paid  in  the  largest 
sum,  and  was  entitled  to  a  diamond  ring  of 
the  value  of  $150,  but  appellant  failed  and 
refused  to  deliver  it  to  her. 

[1]  The  first  assignment  of  error  com- 
plains of  the  introduction  In  evidence  of  a 
certain  letter  written  by  appellant's  manager 
to  appellee.  The  bUl  of  exception  shows  that 
no  reason  was  given  for  objection  to  the  in- 
troduction of  the  letter  In  evidence.  Such 
a  bill  of  exceptions  will  not  form  a  basis  for 
an  assignment  of  error.  This  has  been  the 
uniform  rule  In  Texas  since  Cheatham  v. 
Riddle,  8  Tex.  162,  was  decided  in  1852.  No 
reference  to  the  admission  of  the  evidence 
was  made  in  the  motion  for  new  trial. 

[2]  It  was  uncontroverted  that  appellee 
took  In  payment  on  a  scholarship  certain  ta- 
bles desired  by  appellant,  and  that  api>el- 
lant  accepted  the  tables  and  credited  them 
on  the  scholarship  account  of  the  maker  of 
tbe  tablea  The  facts  show  that  the  tables 
were  accepted  at  an  agreed  price  from  ap- 
pellee, and  tbe  court  did  not  err  in  Instruct- 
ing the  Jury  that  their  price  should  be  cred- 
ited as  cash.  Appellant  got  the  benefit  of 
the  tables,  and  could  not  deprive  appellee  of 
a  credit  for  them.  Appellee  swore  that  ap- 
pellant agreed  to  accept  the  tables  as  cash, 
which  was  denied  by  appellant,  but  It  accept- 
ed the  tables  and  gave  the  maker  of  them 
a  credit  of  $18  on  his  scholarship. 

[3]  There  was  no  provision  in  the  circular 
that  all  tbe  money  for  the  scholarships  should 
have  been  collected  after  the  contest  began, 
and  appellant  did  not  so  construe  It,  for  It 
accepted  the  money  knowing  that  a  small 
part  of  It  had  been  collected  by  ai^Kllee  Just 
before  the  contest  began.  It  may  have  been 
unjust  to  other  contestants,  but  aivellant 
has  no  cause  of  complaint. 

The  complaints  of  tbe  charge.  In  the  third, 
fourth,  and  fifth  assignments  of  error,  arc 
not  meritorious  and  are  overruled. 

The  sixth  and  seventh  as^gnments  are 
overruled. 

The  Judgment  is  affirmed. 


McKENZIE  V.  IMPERIAL  IRR.  GO. 

(No.  322.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 
April  2,  1914.    Rehearing  Denied  May 
7,  1914.) 

1.  Evidence  (|  341*)  —  Ruoobds  —  Copier 
OF  Abticles  of  Imcobpobatiom  —  AoMisai- 

BILITT. 

Articles  of  incorporation,  under  Bev.  St 
1911,  art  5002,  may  be  proved  as  authorized 
by  article  3707,  by  a  copy  certified  by  the  sec- 
retary of  state,  and  article  3700,  prescribing 
that,  when  recorded,  instruments  may  be  ad- 
mitted in  evidence  without  proof,  has  no  appli- 
cation. 

[Ed.  Note.— Fox  other  cases,  see  Evidence, 
Cent  Dig.  fiS  1289-1292:  Dec.  Dig.  i  341.*1 
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2.  BtumniiT  Doiuiir  (|  168*)  —  Ibbzoatioh 
GoifPAKUCS  —  Pboosbdinos  to  Condemn 

LA.ND. 

The  right  of  an  irrigation  corporation  to 
condemn  land  ander  Ser.  SL  1811,  art.  5004, 
for  a  right  of  war  ia  not  dependent  on  the  fil- 
ins  of  a  water  appropriation  under  artielei 
4996,  4998,  and  in  proceedings  to  condemn  it  is 
not  error  to  exclude  a  certified  cop;  of  a  wa- 
ter appropriation  made  b;  the  corporation. 

[Ed.  Note.— For  other  caees,  see  Eminent  Do- 
main, Cent  Dig.  |  461;  Dec.  Dig.  |  168.*] 

3.  Affsax  and  Bbbob  (I  1050*)— Ebbdneovs 
Aduibsion  or  Btidknob— Habhless  Ete- 

ROB. 

Error  io  admitting  evidence  is  not  re- 
versible, where  It  is  apparent  that  it  could  not 
have  had  any  effect  on  any  issue  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  1008,  1009,  4153-4167. 
4100;  Dec.  Dlg.l  106a*] 

4.  Appeal  and  Ebbob  (|  216*>— QUBsnoHB 
Reviewable— lN9TBncTX0Ha—OBjBCTioN8. 

Under  Bev.  St  1911.  art  1971.  as  amend- 
ed by  Acts  33d  Leg.  c.  59,  providiog  that  ob- 
jections to  the  charge  shall  be  presented  to  the 
court  before  the  charge  is  read  to  the  jury, 
and  all  objections  not  so  made  shall  be  waived, 
any  error  in  a  charge  is  waived,  where  no  ob- 
jection was  presatted  to  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  1308-^14;  Dec  Dig.  | 
21R.*] 

6.  Trial   ({  406*)— Fundahentax,  Ebbob— 

Objectionb— Wahveb. 

A  fundamental  error  may  be  waived,  un- 
less it  is  of  aoeh  a  natore  at  to  render  tiw 
judgment  void. 

[Ed.  Note.— For  other  cases,  sea  Trial,  Cent 
Dig.  S  90S;  Dec.  Dig.  |  400.*] 

6.  Trial  (g  192*)  —  Instboctionb  —  Absump- 
iioN  OF  Fact. 

Where,  in  proceedings  by  an  irrigation  cor- 
poration to  condenm  land  for  a  right  of  way, 
the  indorsement  of  the  county  judge  showed 
that  the  petition  was  presented  to  Iiim  on  April 
18,  19lO,  and  commissioners  appointed  on  that 
date  made  a  report  dated  May  5th  following, 
and  the  parol  testimony  showed  that  the  peti- 
tion was  presented  in  the  year  1910,  the  court 
properly  assumed  in  its  charge  that  the  pro- 
ceedings were  instituted  April  18.  1910,  though 
the  file  mark  of  the  clerk  showed  that  the 
petition  was  filed  April  18,  1900,  for.  onder 
the  evidence,  the  derk's  file  mark  ma  a  deri- 
cal  error. 

[Rd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  432-434;  Dec.  Dig.  §  192.*] 

7.  EuiNERT  Domain  (|  196*)— Right  to  Con- 

DEHN— FaTLUBK  TO  AqBEB  WPFH  OwNBB— 

Evidence. 

The  testimony  of  the  agent  of  a  corpora- 
tion, seekinK  to  condemn  land  for  a  right  of 
way,  that  he  had  asked  the  owner  what  he 
would  settle  for,  and  that  the  owner  asked 
such  a  price  that  it  was  impossible  to  agree 
to  it,  and  that  no  agreement  aa  to  price  was 
made,  showed  an  effort  by  the  company  to 
reach  an  agre^ent,  entltUng  it  to  condemn. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domsin,  Cent  iHc  U  628-634;  Dee.  Dig*  1 
186.*] 

Appeal  from  Pecos  Oountr  Conxt;  R.  D. 
Wright,  Special  Judge.  ^ 

Proceedings  by  the  Imperial  Irrigation 
Company  against  T.  N.  McKenzle  to  condemn 
land  for  a  right  of  way.  From  a  judgment 
awardliv  compensallon,  T.  N.  McKenzle  ap- 
peals. Affirmed. 

*For  ethsr  easss 


W.  A.  Hadd^  of  Ft  Stockton,  and  J.  F. 
Woodson,  of  El  Faao,  tor  appeltant  3*  B. 
Hill  and  W.  a  Jackson,  both  of  Ft  BtoA- 
ton,  for  apples. 

HIOGINS,  J.  This  was  a  proceeding  i^- 
stltnted  by  tbe  appellee  to  condemn  for  right 
of  way  purposes  certain  real  estate  owned  by 
tbe  amiellant.  Gommlasloneis  were  appoint- 
ed by  the  county  Judge,  and  from  tb^  as- 
seasnunt  of  damages  an  appeal  was  taken  to 
the  county  court,  and  fn»n  the  ftward  of 
damages  there  made  this  appeal  is  xwose- 
cated. 

Api>ellee  is  Incorporated  under  the  pro- 
visions of  artlde  5002.  Revised  Statutes  of 
1811,  providing  for  the  Incorporation  of  ir- 
rigation companies,  and  upon  trial  a  copy  of 
its  articles  of  incorporation,  cotifled  to  nn- 
der  tbe  band  and  seal  of  the  secretary  of 
state,  was  admitted  In  evidence. 

[1]  Error  Is  assigned  to  the  admlssifm  of 
this  coEv,  upon  the  graonds  that  it  had  not 
been  filed  among  tbe  papers  of  the  case  three 
days  before  tbe  commenconent  of  the  trial 
and  notice  Of  anch  flUng  i^Ten  to  appellee. 
The  original  articles  of  incorporation  are  on 
file  and  of  record  In  tbe  office  of  0ie  secre- 
tary of  state,  and  tiie  artbdes  of  Ineorxwr^- 
tion  of  a  corporation  Incorporated  under  the 
provisions  of  article  6002  nmy  be  proT«i  by 
properly  certified  copy  from  that  depart- 
ment Artlde  3707,  B.  S.  Article  S700  lias 
no  appllcatiim  whatorw. 

[2]  Upon  tJte  trial,  appellee  also  effaced  in 
evidence  a  certified  copy  from  the  office  of 
the  county  clerk  of  Peooa  county  of  a  water 
apinwpriatloii  made  by  It  S^r  is  also  as- 
signed to  the  admission  of  this  coior,  for  the 
reason  that  It  had  not  been  filed  among  tbe 
papera  of  the  causa  and  notice  of  Ita  filing 
givoi,  as  required  by  article  3700. , 

Article  6004  grants  to  corporations  formed 
for  tbe  purpose  of  intgatton.  mining  mill- 
ing, and  construction  of  waterworks  the  right 
to  acquire  a  ri^t  of  way  over  private  lands 
by  condemnation,  by  canslng  tiie  danoages 
for  any  private  property  so  aroxoiwlabed  to 
be  assessed  and  paid  for.  as  provided  In  cas- 
es of  railroads.  An  Irrigation  oompaxiy's 
right  to  condemn  is  in  no  wise  d^endmt  up- 
on tbe  filing  of  a  water  aiwropriatton,  under 
the  provisions  of  articles  4986  and  499a 
These  two  last-mentioned  articles  relate 
merely  to  the  ai^ropriation  of  water.  The 
act  of  appropriation  evidenced  by  the  instru- 
ment objected  to  being  entirely  foreign  to  tbe 
right  of  condenmation,  tbe  error,  if  any,  in 
its  admission,  was  wholly  harmless. 

li}  The  erroneous  admission  of  evideoce  Is 
not  ground  for  reversal,  where  it  la  appar- 
ent that  it  could  not  have  had  any  ^ect  up- 
on any  issue  Involved. 

[4]  Upon  the  trial,  the  court  gave  the  fol- 
lowing charge  upon  tbe  measure  of  damage: 
"And  In  estimating  the  damages.  If  any,  to 
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the  .ranalnder  of  plalDtlfTa  two  sections  of 
land,  after  eliminating  the  said  right  of  way 
strip,  the  measure  is  the  difference,  If  any, 
bet-ween  the  actual  cash  market  value  there- 
of immediately  before  and  Immediately  after 
the  condeTraiation  proceedinga;  but,  if  you 
find  from  the  evidence  that  the  remolnlng 
portion  had  no  market  value,  then  the  meas- 
ure would  be  the  difference  between  the  cash 
Intrinsic  value  for  the  purpose  for  which  it 
l8  adapted  imnwdiately  before  and  Imme- 
diately after  the  m^envMtion  proceedinfft." 

No  error  was  asEflgned  In  the  lower  court 
to  this  portion  of  the  court* b  charge,  but  It 
Is  here  contended  that  It  reanlres  a  reversal, 
sixice  it  Is  fundamental  in  its  nature,  or  at 
least  an  raror  awaroit  on  the  face  of  the 
record  of  sucli  a  character  that  this  court 
Is  authorized  to,  and  should,  reverse  with- 
oat  an  assignment.  Under  the  view  which 
we  take  of  the  matter,  it  is  immaterial  wheth- 
er the  error  was  of  this  nature  or  not. 

The  cause  was  tried  on  August  22,  1913. 
Upon  that  date  the  proTislons  of  chapter  59. 
Acts  of  1913,  Begular  Session,  p.  113,  were 
effecUTe.  Thereby  article  1971,  Bevlsed  Stat- 
utes, was  amoided  so  as  to  read  as  follows: 
'^Art  19TL  The  change  shall  be  In  writing 
and  signed  by  the  Judge ;  after  the  evidence 
Jus  been  concluded  the  charge  shall  be  sub- 
mitted to  the  respective  parties  or  Uielr  at- 
torneys for  Inspection  and  a  reasonable  time 
given  them  in  which  to  examine  it  and  pre- 
sent objections  thereto,  which  objections  shall 
in  every  Instance  be  presented  to  the  court 
before  the  charge  is  read  to  the  Jury,  and  all 
objections  not  so  made  and  presented  shall 
be  considered  as  waived." 

No  objectloa  to  the  charge  upon  the  meas- 
ure of  damage  was  presented  to  the  low^r 
conrt,  and,  by  vlrtoe  of  amended  article  1971, 
It  must  be  held  that  tlte  error  oonuiUiliied  of 
was  waived. 

[B]  It  is  an  established  rule  of  practice  that 
fundamental  error  will  be  considered,  though 
not  assigned,  In  the  lower  court,  but  this  is 
a  mere  rule  of  appellate  practice,  In  no  wise 
related  to  the  question  here  considered.  A 
fundam^tal  error  may  be  waived,  unless  it 
be  of  such  a  nature  as  to  render  the  judg- 
ment absolutely  void ;  for  example,  an  error 
respecdiv  jniisdietlon  over  the  subject-mat- 
ter. 

[6]  Error  is  next  and  last  assigned  to  the 
actlw  of  the  court  In  peremptorily  Instruct- 
ing the  Jury  that  the  condemnation  proceed- 
ings were  Instituted  on  April  18,  1910.  Ar- 
ticle 6606  provides  that,  if  the  parties  can- 
not agree  upon  tbe  damages,  the  company 
shall  file  Its  petition  for  condemnation  with 
the  county  Judge,  who,  open  the  filing  there- 
of, shall  si^int  commissioners  to  assess  the 
damages.  The  petition  in  this  case  bears 
the  following  indorsement:  "Filed  April  Idth, 
1909,  Frai^  Booney,  Co.  Glk.  Pecos  Oa, 
Texas,  hy  Geo.  O.  Haseltlae^  D^uty," 
166S.W^-8a 


The  Indorsement  of  the  county  Judge  shows 
that  ,  the  petition  was  presented  to  him  on 
AprU  18,  1910,  and  commissioners  appointed 
upon  that  date.  The  report  of  the  commis- 
sioners is  dated  May  6, 1010.  The  testimony 
of  Judge  W.  a  JadEson,  Qie  attorn^  for  ap- 
pellees, discloses  tiiat  he  presented  the  peti- 
tion to  the  county  Judge  in  the  year  1910. 
Haseltlne  testified  that  be  had  no  Independ- 
ent recollection  of  the  filing  by  him  of  the 
petition.  Jtidge  wmiams  testified  to.  an  ef- 
fort made  by  him,  as  the  r^resentaUve  of 
the  company,  to  reach  an  agreement  with 
McKenzle  respecting  his  damages  in  March, 
1910.  Appellant,  McKenzle,  In  effect,  testi- 
fied tliat  the  condemnation  proceedings  were 
instituted  after  the  filing  of  an  injunction 
suit  by  him  against  appellee  In  the  district 
court  of  Pecos  county  on  March  .4,  1910.  Ap- 
pellant urges  that  the  file  mark  raises  an 
issue  as  to  whether  condemnation  proceed- 
ings were  instituted  in  1909  or  1910,  and, 
since  a  prior  failure  to  reach  an  agreement 
with  reference  to  damage  is  essential  to  the 
right  to  condemn,  the  trial  court  erred  in  as- 
suming and  peremptorily  instructing  that  the 
proceedings  were  instituted  on  April  18, 1910. 
The  law  seems  to  contemplate  that  all  of 
the  papers  In  the  original  proceedings  before 
the  commissioners  should  be  filed  direct  with 
the  connty  judge,  rather  than  in  the  of&ce 
of  county  clerk,  maMng  same  a  record  of  the 
judge's  office,  rather  than  of  the  county  clerk. 
Articles  6506,  6507,  6508,  6522,  and  6527.  So 
It  may  be  doubted  whether  the  file  mark  had 
any  probative  force  whatevw,  but,  conceding 
to  it  the  probative  force  ordhurl]^  accorded 
an  official  certlflqate,  lUU  tiie  evidence  noted 
shows  beyond  question  that  the  indorsement 
of  tile  year  1900,  Instead  of  1910,  was  a  mere 
clerical  error.  No  two  reasonable  minds 
could  dUter  upon  this  subject;  especially  so 
In  Ttew  ot  the  fact  that  there  is  no  evidence 
in  this  record,  other  than  the  certificate.  In 
any  wise  tending  to  show  that  the  proceed- 
ings were  originally  instituted  in  1009,  In- 
stead of  1910.  In  this  state  of  the  record, 
the  trial  court  committed  no  error  in  as> 
snmlng,  as  a  fact,  that  the  proceedings  were 
Instituted  April  18,  1910,  by  presenting  the 
petition  to  the  county  judge. 

[7]  As  to  the  suggestion  of  appellant  that 
an  effort  to  reach  an  agreement  respecting 
the  damages  is  a  prerequisite  to  the  right  to 
condemn,  and  that  the  evidence  fails  to  show 
such  an  effort  to  have  been  made,  It  is  neces- 
sary only  to  call  attention  to  the  testimony 
of  Judge  Williams,  the  agent  of  the  compa- 
ny: "That  in  March,  1910,  he  asked  appel- 
lant what  he  was  willing  to  settle  the  mat- 
ter for,  and  McKenzle  asked  such  a  price 
that  it  was  imj^sible  for  him  to  agree  to 
same ;  that  it  was  Impossible  to  do  so ;  that 
they  never  came  to  any  agreement"  This 
testimony  of  WlUlams  was  undisputed,  and 
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establishes  that  an  effort  to  settle  was  made 
In  March.  1910. 

Assodate  Justice  McEBNZIB  was  dlsanal- 
Ifled,  and  did  not  sit  in  this  case. 

Affirmed. 


CONSOUDATED  KANSAS  GITT  SMEI/T- 
INQ  &  REFINING  GO.  et  nL  t. 

LOPEZ.    (No.  327.) 

(Oonrt  of  Civil  Appeals  of  Texas.    El  Paso. 
Ainra  16,  1014.    On  Rehearing,  Msy 
7,  1014J 

1.  Mabteb  and  Suvant  (I  198*)— Leamlitt 

rOB  InJUBUS  —  NEaUQKNCB  OF  Fbixow 
Sebvahts. 

An  emplor^  of  a  smeltinK  and  refinlnff 
compaoy,  engaged  in  sweeping  ^eces  of  ore 
off  a  car  track,  aod  the  motorman  In  charge 
of  small  ore  cars  used  to  haul  ores  from  the 
roaster  to  the  reverberatorr,  who  bad  nothing 
to  do  with  the  other  men,  and  vas  charged 
vlth  no  dutiea  making  him  a  vice  principal, 
were  fellow  servants. 

[Ed.  Note.~For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  gS  4^14;  Dec.  Dig.  « 
19a*] 

2.  Master  and  Sbbvant  ({  180*)— Liabiutt 

VOB    INJDBIKS  —  NEOUOBHOB  OB  FbLLOW 

Sbbvants. 

An  employ^  of  a  smelting  and  refining 
company  operating  ore  cars  to  naol  ores  from 
the  roaster  to  tbe  reverberator?,  engaged  in 
sweeping  pieces  of  ore  from  the  car  traca,  was 
not  a  railway  employ^;  and  hence  the  common- 
law  rule  as  to  nonliability  for  the  negligence 
of  a  fellow  servant  applied. 

[Ed.  Note.~For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  3S0-361,  S6»-S68;  Dec 
Dig.  I  180.*] 

Appeal  from  EI  Paso  County  Court;  J. 
M.  Deaver,  Special  Judge. 

Action  by  Pascual  Lopez  against  the  Consol- 
idated Kansas  City  SmelOng  A  Refining 
Company  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeaL  Reversed  and 
rananded  on  rehearing. 

Davis  &  Goggln,  of  El  Paso,  for  appellants. 
O.  h.  Vowell,  of  El  Paso,  for  appellee^ 

HARPER,  C.  J.  Appellee  broogbt  this  suit 
in  the  county  conrt  of  El  Paso  county,  Tex., 
against  appellants  to  recover  for  personal  in- 
juries, which  he  alleges  he  received  by  rea- 
son of  being  struck  by  one  of  the  defend- 
ants' motor  cars  without  warning,  no  ^gnal 
of  tbe  approach  of  said  car  having  been  giv- 
en by  the  motorman  in  charge  thereof. 

Appellants  answered  by  general  denial,  and 
specially:  "That,  if  appellee  was  hurt,  It 
was  through  no  fault,  wrong  or  negligence  of 
these  defendants  or  of  any  one,  for  whose 
acts  they  might  be  held  liable." 

[1]  There  are  several  assignments  of  error, 
but,  since  the  record  shows  conclusively  that 
the  question  raised  by  the  second  Is  de- 
cisive of  appellee's  right  to  recover  in  this  ac- 
tion, it  becomes  unnecessary  to  pass  upon 
the  otiiers,  so  this  opinion  will  be  confined 
to  the  error  therein  assigned.  Said  assign- 
ment charges  that:  "The  court  erred  In  en- 


tering judgment  fOr  plaintilt,  for  the  reason 
that  the  jury  found  that  plaintiff  was  In- 
jured through  tlie  negligence  of  the  motor- 
man.  Appellants  say  that  said  motorman 
was  a  fellow  servant  with  the  plaintilT,  and 
that  therefore  defendants  would  not  be  liable 
to  plaintiff  on  account  of  tbe  Injuries  sos- 
tained  through  the  negligence  of  said  motor- 
man  in  falling  to  keep  a  proper  lookoat,  and 
to  notify  plaintiff  of  ttie  approadi  of  said 
train." 

A.  G.  Gramly  testified:  "I  was  the  motor- 
man  running  the  larry  engine  at  the  time  the 
plaintiff  was  injured.  My  only  duties  were 
to  operate  the  cars  and  motor,  and  I  had 
nothing  to  do  with  the  men.  The  cars  that  I 
was  operating  were  small  ore  cars  and  mo- 
tor, used  to  haul  ores  from  the  roaster  ap  to 
the  reverberatorles.  I  had  a  helper,  but 
he  was  not  on  the  motor  at  the  time.  I 
had  nothing  to  do  with  the  other  men." 

W.  H.  Pierson  testified;  "I  was  the  fore- 
man over  the  plaintiff  at  the  time  of  the  ac- 
cident I  sent  him  up  on  the  trestle  wlb 
Guerrera  to  sweep  off  the  track.  In  taking 
up  the  ores  from  the  roaster  to  the  reverbera- 
tory,  small  pieces  would  fall  off  on  tbe 
track,  and  It  was  to  brush  these  off  that  I 
sent  Lopez  up  for.  I  did  not  see  the  acci- 
dent, and  know  nothing  about  it  Lopez  was 
working  under  me  at  tbe  time.  I  had  full 
authority  and  control  over  lilm;  bad  tbe 
right  to  hire  and  discharge  him." 

Plaintiff  testified:  "On  the  22d  day  of 
January,  1913,  I  was  employed  and  worked 
for  the  El  Paso  Smelting  Works,  or  the  de- 
fendants in  this  suit.  Mr.  W.  H.  Pleraon 
was  my  foreman.  I  had  been  working  at 
another  place  doing  other  things,  but  on  tliat 
morning  he  sent  me  up  there  to  work,  to 
sweep  off  the  tramway  track." 

All  the  testimony  in  the  record  Is  to  the 
effect  that  the  motorman  In  charge  of  the  car 
was  a  fellow  servant  of  plaintiff,  and  was 
charged  with  none  of  the  duties  which  would 
constitute  him  a  vice  principal  of  the  appel- 
lants, for  whose  acts  and  knowledge  tliey 
would,  in  law,  be  held  liable.  Williams  v. 
Klrby  Lumber  Company.  136  3.  W.  1182; 
Id.,  159  S.  W.  310 ;  Qninn  Glenn  Lumber 
Co,  118  S.  W.  733. 

[2]  The  appellee  was  not  a  railway  em- 
ployg;  80  the  common  law,  and  not  the 
statute  of  fellow  servants,  would  apply.  Oil 
Co.  V.  Jonte,  36  Tex.  Civ.  App.  18,  80  a  W. 
S47. 

For  the  reason  that  the  pleadings  and  evi- 
dence show  no  liability  upon  the  part  of 
appellants  for  the  injuries  complained  ot,  tkt 
cause  is  reversed  and  here  rendered. 

Reversed  and  rendered. 

On  Rehearing. 

Upon  the  authority  of  Ft  Worth  A  Dm- 
ver  City  Ry.  Co.  v.  Copeland,  164  S.  W.  857, 
dted  by  appellees  in  motion  for  rehearing. 
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tbe  motion  for  rdieartng  is  granted  to  the 
extent  that  the  canae  la  lenumded  for  anoth- 
er trial,  with  iDBtmctifHiB  that,  If.  npm 
another  trial,  the  i^eadlnga  and  evidence 
are  the  same  aa  they  were  npon  the  last 
trial,  the  ooort  wUl  Inatmet  a  verdict  Cor 
the  defendant, 


BUBLINGTON  STATE  BANE  et  aL  t.  BfARp 
UN  NAT.  BANK  «t  aL    (No.  63ia) 

(Court  of  Civil  Appeals  of  Texas.  Anathi. 
April  1,  ldl4.    Behearing  De- 
nied AprU  29,  1914.) 

1.  Chattel  Mobtoaoss  ({  87*)  —  Becobd  — 
pLAca— "Shall  Tbbit  be  Situated." 

Under  Rev.  St  1911.  art  6655,  providing 
that  every  chattel  mortgaffe  not  accompanied  by 
an  Immediate  delivery  and  an  actual  change  of 
possession  shall  be  void  as  against  creditors  of 
the  mortgagor  and  subsequent  purchasers,  mort- 
gagees, or  lienbolders  in  good  faith,  unless  the 
mortgage  or  a  copy  thereof  is  forthwith  filed  In 
the  office  of  the  county  clerk  of  the  county  where 
the  property  shall  then  be  situated,  or,  U  the 
mortgagor  resides  in  this  state,  then  of  tbe 
oonnty  in  which  be  then  resides,  tbe  term 
where  the  property  "shall  then  be  situated," 
means  where  the  property  is  situated  when  the 
mortgage  ii  executed,  and  not  when  It  la  le* 
corded. 

[Ed.  Notar-For  other  caiea,  see  Chattel  lfor^ 
gagea.  Cent  Dig.  H  162^65;  Dec  Dig.  }  87.*] 

2.  CBATEEL  MOBTOAaSS  (S  150*)  —  BlOOBD  — 
TOa  — "FOBTHWITH." 

linder  such  statute  a  filing  of  the  mort- 
gage seven  days  after  its  execntion,  when  It 
might  have  bwn  filed  immediately  without  in- 
convenience, was  not  a  filing  "forthwith,"  which 
means  immediately,  at  ooce,  without  Inexcus- 
able delay,  and  hence  was  void  as  to  mortgages 
Buhsequeat  to  Its  filing. . 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  Ii  246-252 ;  Dec  Dig.  1 150.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8,  ppw  S916-2926 ;  vol.  8,  p.  7666.} 

&  COATTBL  MOBTOAOES  (f  1S3*)  —  BlOOBD — 

SiVKCT— "Good  Faith." 

Under  such  statute,  the  expression  "good 
faith"  is  synonymous  with  cooscience,  and  em- 
braces those  obligations  which  are  imposed  on 
one  dealing  with  property  by  the  drcamstancea 
BorroDnding  it  at  the  time,  and  a  mortgage  in 
"good  faith^'  means  a  mortgage  for  a  valuable 
consideration  without  notice,  and  not  lacking 
in  that  caution  or  diligence  which  a  man  of  ordi- 
nary prudence  is  accustomed  to  exerdse.ln  mak- 
ing purchases — quoting  Words  and  Phrases,  voL 
4.  pp.  3117,  3121 ;  vd.  8,  p.  7672. 

[£d.  Mote.— For  other  cases,  see  Chattel  Mort 
guea  Cent  Dig.  H  265-2^.  267,  268;  Dee. 
Die.  I  163.*] 

4.  Chattel  AIobtgaobs  (|  48*)— Debcbiftior 

or  Pbopebtt— Cebtaistt. 

A  chattel  mortgage  of  cotton  described  as 
10  bales  of  cotton  crop  of  1910  then  being  pick- 
'  ed,  and  to  be  ginned  In  F.  county,  owned  hy  the 
mortgagor  free  from  all  liens,  was  not  void  for 
nncertainty,  since  it  could  he  identified  by  show- 
ing what  cotton  tbe  mortgagor  was  having  pick- 
ed when  it  was  executed. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  SI  93-96 ;  Dec.  Dig.  |  48.*] 

G.  Chattil  Mobtqaqbs  (S  117*)— Gonstbtto- 

TIOR— PbOPEBIT  CONVBTKD. 

A  chattel  mortgage  of  10  hales  of  cotton  of 
the  crop  of  1910  then  being  picked  and  to  be 
ginned  In  a  certain  coanty  would  not  convey 
any  spedAe  bale^  but  in  eqnity  would  be  suffi- 


cient to  oonvey  an  Interest  In  the  cotton  de- 
scribed in  the  proportion  of  10  bales  to  the  en- 
tire amount  then  being  picked  by  the  mortgagor. 

[Ed.  Note.~For  other  cases,  see  Chattel  Mort- 
gages. Cent  Dig.  I  202;  Dec.  Dig.  |  117.*] 

6.  Chattbl  Mobtoaqbs  (I  138*)— pBioBm— 
BviDEHcn. 

Where  a  tenant  on  October  7th  mortgaged 
10  bales  of  cotton  of  tbe  crop  of  1910  then  bemg 

Kicked  in  a  certain  county,  ji  showing  by  the 
indlord  that  he  purchased  12  bales  of  the  ten- 
ant after  October  18th  did  not  supirart  a  judg- 
ment in  favor  of  the  mortgagee  against  the 
landlord  for  the  excess  over  the  landrord'a  lien, 
since  all  of  tbe  10  bales  mortgaged  may  have 
been  picked  before  the  landlord  s  purcliase. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  H  228-^6;  Dee.  Dig.  1 138.*] 

7.  Afpeai.  akd  Ebbob  d  001*}— Bivnw— 

BUBDBIT  DP  PBOOP. 

A  party  appealing  from  the  jadgment  has 
the  burden  of  showing  tliat  it  Is  erroneous. 

[Ed.  Note.— For  other  case*,  see  Appeal  and 
Error^  Cent  Dig.  U  177l7stfro;  Dec  Dig.  | 

8.  Chattel  Mobtoaqbs  ({  49*)— Fobu  ahd 
Contents— Descbiftion—Cbbtaintt. 

A  chattel  mortgage  mentioning  seven  horses 
and  mules,  but  not  describing  them  except  by 
color,  age,  and  height,  and  not  stating  that  the 
mortguor  was  the  owner  of  the  property,  or 
where  ft  was  situated,  was  void  for  uncertamty 
as  to  two  of  the  mortgagor's  mules  which  had 
been  covered  by  a  previous  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {8  90-«2;  Dec.  Dig.  |  49.*] 

Appeal  from  District  Court,  Falla  County ; 
Prmtlce  Oltorf,  Judge. 

Action  between  Batte  Sc  BasUn,  Ben  John* 
son,  Burlington  State  Bank,  Tarver^Heoslee 
Company.  Marlin  National  Bank,  and  others. 
Jad^ent  for  Batea  &  Baskln  against  the 
Burlington  State  Bank  and  for  Marlin  Na- 
tional Bank  against  the  TBrrar-Henalee  Com- 
pany, and  Burlington  State  Bank,  Marlin 
National  Bank,  and  Tarrer^HenBlee  Company 
appeaL  Affirmed  aa  to  other  partlea  not  ap- 
pealing, and  aa  to  the  remainder  reversed 
and  remanded. 

W.  A.  Morrison,  of  Cameron,  fbr  appel- 
lants. Tom  Connally,  of  Marlin,  and  Cham- 
bers &  Baskln,  of  Cameron,  for  appellees. 

Findings  of  Fact 

JENKINS,  3.  Ben  Johnson  was  a  tODant 
farmer,  and  prior  to  Deconber,  190S,  bad  liv- 
ed In  Milam  county.  Batte  ft  Baskln  wue 
dealers  In  horses  and  mules,  and  lived  In 
Cameron,  Milam  county.  Th^  were  ac- 
quainted with  Johnson,  and  had  sold  lilm 
mules  .{fflor  to  October  16,  1909,  for  wUch 
he  bad  paid  them.  In  December,  1908.  John- 
son moved  to  the  farm  of  Tarver-Hensle* 
Company  In  Falls  county,  and  continued  to 
reside  there  to  tJie  time  of  the  trial  of  this 
case.  On  October  VS.  1909,  Johnson  purchas- 
ed two  mules  from  Batte  ft  Baskln  in  the 
town  of  Cameron,  and  executed  a  mortgt^ 
thereon  to  secure  tbe  purchase  monor  in  the 
sum  of  1260.  He  Immediately  took  the  mules 
to  bis  borne  In  Falls  county,  where  they  re- 
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malned  to  ttie  tlnift  of  ftte  trial  hereof  JnlJ 
19,  iSnS.  Batte  A  BaaUn  recorded  their 
mortgage  In  Milam  county  October  22,  1909. 
Tb^  <tld  not  know  that  Johnson  lived  in 
Falls  county  at  Uiat  time.   On  November  1, 

1909,  Johnson  gave  a  mortgage  on  these 
same  mules  and  other  personal  property  to 
the  Burlington  State  Bank.   On, January  3, 

1910,  Johnson  gave  a  mortgage  on  these 
mules  and  other  property  to  the  Planters* 
National  Bank,  which  {ulor  to  the  trial  here- 
of was  transferred  to  the  Burlington  State 
Bank.  On  October  7,  WIO,  Johnson  gave  a 
mortgage  to  the  Marlln  National  Bank  upon 
cotton  described  as  follows:  "Ten  bales  of 
cotton  crop  of  1910  now  being  picked  and  to 
be  ginned  at  High  Banks  In  Falls  County. 
•  •  •  Said  property  is  owned  by  me  In 
good  faith  and  a  perfect  title,  free  from  all 
liens  whatsoever,  and  I  agree  to  hold  same  In 
Falls  county,  Texas,  where  it  is  now  located, 
free  of  all  liens  other  than  the  one  hereby 
granted,  until  the  indebtedness  hereinafter 
mentioned  Is  paid  In  full."  This  mortgage 
was  recorded  In  Falls  county,  October  13, 
1910.  The  mortgage  to  the  Burlington  State 
Bank  and  also  the  mortgage  to  the  Planters' 
National  Bank  each  recited  that  the  prop- 
erty therein  described  was  free  from  all 
mortgages  and  other  Uens.  Neither  the  Bur- 
lington State  Bank  nor  the  Planters'  Nation- 
al Bank  had  any  actual  knowledge  of  the 
mortgage  executed  to  Batte  &  Baskln  at 
the  time  their  mortgages  were  taken.  By 
agreement  of  all  parties  hereto,  the  prop- 
erty mortgaged  by  Johnson  was  taken  pos- 
session of  and  sold  by  the  Burlington  State 
Bank,  and  the  proceeds  held  subject  to  dis- 
position by  final  judgment  herein.  The  trial 
court  held  that  the  mortgage  of  Batte  & 
Baskin  was  superior  to  the  mortgages  given 
to  the  Burlington  State  Bank  and  to  the 
Planters'  National  Bank,  and  consequently 
gave  Judgment  against  the  Burlington  State 
Bank  for  the  amount  of  Batte  &  Baskln's 
debt,  the  evidence  showing  that  the  mules 
had  been  sold  for  more  than  enough  to  pay 
said  debt 

Tarver-Henslee  Company,  subsequent  to 
October  13,  1910,  purchased  from  Johnson 
12  bales  of  cotton  of  the  value  of  $60  each. 
Johnson  was  a  tenant  on  the  farm  of  Tarver- 
HoQsIee  Company  during  the  year  1910,  and 
they  advanced  him  money  to  enable  blm  to 
pick  his  cotton,  and  the  court  allowed  this 
amount  by  virtue  of  their  landlord's  lien, 
and  gave  Judgment  in  favor  of  the  Marlin 
National  Bank  against  Tarver-Henslee  Com- 
pany for  the  balance,  $370.16.  From  this 
Judgment  the  Marlln  National  Bank  and  Tar- 
ver-Henslee Company  have  aiq^ealed. 

Opinion. 

[11  The  Judgment  In  favor  of  Batte  &  Bas- 
Idn  Involves  the  construction  of  article  6655, 
B.  S.  1911,  which,  so  far  as  applicable  to  this 
case,  reads  as  follows:  "Every  chattel  mort- 


gage, deed  of  trust,  or  other  Instmmeot  of 
wrlthis,  Intoided  to  operate  as  a  mortgage 
of  or  lien  upcm  personal  piopwty,  whicb  shall 
not  be  accompanied  by  an  immedUto  deUv* 
9ty  and  be  followed  1^  an  actual  and  nm- 
tlnued  change  of  possession  of  the  property 
mortgaged  or  pledged  by  anch  tautroment, 
shall  be  absolutely  void  as  against  the  cred- 
itors of  the  mortgagor  or  person  making 
same,  and  as  a^dnst  8Ubsequ«it  purchasers 
and  mortgagees  or  Ilenholdars  In  good  faith, 
unless  such  Instrument,  or  a  true  copy  there- 
of, shall  be  forthwith  deposited  with  and  fil- 
ed in  the  ofllce  of  the  county  clerk  of  the 
county  where  the  property  shall  then  be  slt- 
nated,  or  it  the  mortgagor  or  person  making 
the  same  be  a  reiddent  of  this  stete,  then,  of 
the  county  of  which  he  shaU  at  Uiat  time  tw 
a  resident" 

[2]  It  is  the  contention  of  appellees  Batte 
&  Baskln  tbat  the  words  "filed  in  the  office 
of  the  county  clerk  of  the  county  where  the 
proper^  was  then  situated,"  means  where 
the  property  Is  situated  at  the  time  the  mort- 
gage is  executed.  Appellant  Burlington  Bank 
contends  that  it  means  where  the  iwoperty 
is  situated  at  the  time  the  mortgage  Is  re- 
corded. We  agree  with  appellees  Batte  & 
Baskin  as  to  this  matter.  It  will  be  observ- 
ed that  with  reference  to  recording  a  mort- 
gage in  the  county  where  the  mor^gor  re- 
sides, the  language  Is  "ot  which  he  shall  at 
that  time  be  a  resident"  We  think  this  aids 
in  the  construction  of  the  statute;  that  the 
language,  "shall  at  that  time  be  a  resident," 
evidently  means  at  the  time  of  the  execution 
of  the  mortgage,  and  that  likewise  the  time 
referred  to  with  reference  to  the  sitoation  of 
the  property  means  the  time  when  the  mort- 
gage is  executed.  Such  being  the  case,  had 
Batte  &  Baskin  complied  with  the  statnte. 
there  can  be  no  question  but  that  they  would 
have  a  prior  Hen  as  against  the  mortgages 
subsequently  executed.  But  they  did  not 
comply  with  the  statute.  The  statute  re- 
quired that  such  mortgage  should  be  "fbrtb- 
with  deposited  with  and  filed  in  the  office  of 
the  county  clerk,"  etc.  The  mortgage  was 
not  died  until  seven  days  after  its  execution. 
The  office  of  Batto  &  Baskln  was  In  sight  of 
the  courthouse  of  Milam  count?,  and  no  rea- 
son is  shown  why  they  might  not,  without 
Inconvenience,  have  filed  the  mortgage  im- 
mediately after  its  execution.  "Forthwith," 
means  immediately,  at  once,  without  Inex- 
cusable delay.  They  did  not  file  the  mort-- 
gage  forthwith.  Hackney  v,  Schow,  21  Tex. 
Olv.  App.  613,  B3  S.  W.  713. 

[S]  The  stetnte  declares  that  the  fallnre  to 
record  the  mortgage  "forthwith"  shall  ren- 
der the  same  "absolutely  void"  as  against  cer- 
tain parties  mmtloned.  This  language  leaves 
no  room  for  construction;  as  to  mdx  par^ 
ties  the  mortgage  most  be  held  to  be  void, 
and  therefore  of  no  force  whuterer.  If  an 
instrument  is  void,  it  is  as  if  It  had  never 
existed.   In  facU  a  void  Instrument  never 
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bad  any  legal  exletence.  Socb  being  the 
case.  It  remains  to  be  considered  whetber  ot 
not  tbe  Barllngton  State  Bank,  and  tbe  Plant- 
ers' National  Bank  come  within  the  defini- 
tion of  the  parties  mentl<Mied  In  the  Htatote, 
as  to  whom  snch  mortgage  is  void.  Tbe  par- 
ties mentioned  are  "snbseqaent  purchasers 
and  mortgagees  or  llenbolders  in  good  faith." 
Both  of  tbe  banks  mentioned  were  "Bubse- 
quent  mort^gees  and  Uenholders."  If  they 
were  snch  "in  good  faith"  within  the  mean- 
ing of  that  term  as  used  In  the  statute,  then 
tbe  Batte  &  Baskln  mortgage  must  be  held 
to  be  absolutely  Told  as  to  them.  It  has  been 
held  that  a  mortgage  not  recorded  forthwith 
Is  good  against  a  subsequent  mortgagee  when 
the  same  was  taken  after  the  record  of  tbe 
first  mortgage  In  the  proper  county.  These 
decisions  can  be  upheld  only  upon  the  ground 
that  the  anbsequent  mortgagee  was  not  a 
mortgagee  in  good  faith. 

"Good  faith  consists  In  an  honest  inten- 
tion to  abstain  from  taking  an  unconsden- 
tions  advantage  of  another,  even  through  tbe 
forms  or  technicalities  of  law,  together  with 
an  absence  of  all  information  or  belief  of 
facts  which  woDld  render  the  transaction  nn- 
consdentlons.*' 

"Good  faith,  in  general,  means  without 
notice,  as  w^  as  tor  a  valuable  considera- 
tion.*' 

"A  want  of  that  cantlon  and  diligence 
which  an  ordinary  man  of  ordinary  prudence 
Is  accustomed  to  exercise  In  making  pur- 
chases Is,  In  JndgDWDt  of  law,  a  want  of  good 
faith." 

Words  and  Phrases,  p.  S117. 

"A  mortgage  in  good  faith  means  tbe  same 
thing  as  a  mortgage  for  a  valnable  considera- 
tion without  notice."* 

"No  one  can  become  a  purchaser  or  a 
bona  flde  Incumbrancer  of  property  In  good 
faith  If  he  have  notice  of  a  pre-existing  mort- 
gage, although  snch  mortgage  may  not  be 
verified  or  recorded  In  accordance  with  tbe 
statate." 

"The  expression  'good  faith,*  as  used  in 
tbe  statute  prodding  that  a  chattel  mortgage 
shall  cease  to  be  valid  against  the  creditors 
of  the  person  making  the  ssme  or  mortgagees 
in  good  faith  after  tbe  expiration  of  one 
year  from  following  the  same  unless  an  affi- 
davit of  renewal  is  filed,  Is  synonymous  with 
'conscience.'  It  embraces  those  obligations 
which  are  Imposed  npon  one  in  dealing  with 
property  by  the  circumstances  surrounding 
it  at  the  time." 

Words  and  Phrases,  p.  3119. 

It  may  well  be  held  t^at  where  a  mortgage 
is  recorded  in  the  proper  county,  though  it  be 
not  recorded  "forthwith,"  a  subsequent  mort- 
gagee Is  under  obligation  to  examine  the  rec- 
ord. If  he  does  so,  he  will  discover  the  ex- 
istence of  the  mortage,  and  therefore  cannot 
be  a  mortgagee  In  good  faith.  If  It  is  his 
doty  to  do  BO  under  the  circumstances  of  the 
case  in  common  fairness  to  others  who  may 
have  takot  a  prior  mortgage,  and  he  falls 


to  make  sncb  examination,  this  might  well 
be  held  to  show  an  absence  of  good  taitht 
Such  we  take  It  Is  the  effect  of  tbe  decisions 
in  this  state,  holding  that  a  mortgage  which 
is  not  forthwith  recorded  la  nevertheless 
snperior  to  a  mortgage  taken  after  the  rec- 
ord of  the  prior  mortgage.  The  Batte  & 
Baskln  mortgage  was  not  of  record  In  Falls 
county,  where  Johnson  lived  and  where  the 
pro[>erty  was  situated,  at  the  time  of  the  ex- 
ecution of  the  subsequent  mortgages.  But 
this  alone  is  not  necessarily  sufficient  to 
show  a  want  of  good  faith  in  the  subsequent 
mortgagees.  Johnson  lived  very  near  the 
line  of  Falls  and  Milam  counties;  be  bad 
previously  lived  In  Milam  county.  It  does 
not  appear  from  the  record  what,  if  any,  in- 
quiry the  subsequent  mortgagees  made  as 
to  when  and  where  Johnson  obtained  the 
mules.  The  trial  court  held  that  tbe  Batte  A 
Baskln  mortgage  was  superior  to  tbe  subse- 
quent mortgages,  by  reason  of  tbe  fact  that 
It  was  recorded  in  Milam  county  before  the 
execution  of  the  second  mortgage.  This  rec- 
ord not  having  been  made  "forthwith,"  such 
holding  was  error,  for  which  this  case  mast 
be  reversed.  As  to  wlietber  the  subsequent 
mortgages  are  superior  to  the  Batte  &  Baskln 
mortgage  will  be  made  to  depend  in  another 
trial  upon  whether  or  not  tbe  subsequeitt 
mortgagees  were  mortgagees  in  good  faith. 
They  were  mortgagees  for  a  valuable  con- 
sideration and  without  actual  notice,  and 
therefore  must  be  held  to  have  been  mort- 
gagees in  good  faith,  unless  It  Is  shown  that 
the  circumstances  were  such  as  required  them 
to  investigate  tbe  records  of  Milam  county 
as  to  prior  mortgages  by  Johnson. 

[i]  It  Is  the  contention  of  appellants 
Tarver-JIenslee  Company  that  the  mortgage 
taken  by  the  Marlln  Bank  on  the  cotton  men- 
tioned therein  was  void  for  uncertainty. 
With  this  we  do  not  agree.  The  mortgage 
stated  in  what  county  the  cotton  was  situat- 
ed, and  described  It  as  cotton  then  being 
picked,  and  as  being  tbe  property  of  Johnson. 
We  think  this  language  imports  being  pick- 
ed by  Johnson.  It  appears  from  tbe  evidence 
that  Johnson  lived  on  the  Tarver-Henslee 
farm,  west  of  the  Brazos  river,  and  had  so 
resided  for  tbe  years  1909  and  1910,  and  that 
he  did  not  raise  cotton  on  any  other  farm 
In  that  county,  and  did  not  own  any  other 
cotton.  The  cotton  could  be  identified  by 
showing  what  cotton  he  was  having  picked 
at  the  time  the  mortgage  was  executed;  and 
we  think  the  recitations  were  sufficient  to 
have  put  Tarver-Henslee  Company  upon  no- 
tice, In  view  of  the  fact  that  they  knew  what 
cotton  be  had  raised  that  year. 

[i,  61  However,  we  do  not  think  that  this 
Is  sufficient  to  sustain  the  Judgment  against 
Tarver-Henslee  Company.  Tbe  evidence 
shows  that  they  purchased  12  bales  of  cotton 
from  Johnson  after  October  18,  1910;  John- 
son mortgaged  only  10  bales,  which  were  be- 
ing picked  on  October  7th.  For  augbt  that 
appears,  all  ot  these  10  bales  may  have  been 
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ptAM  before  October  ISth.  Again,  it  ap- 
pears tbat  Johnson,  In  the  year  1910  rais- 
ed about  30  bales  of  cottolL  Tbe  mortgage 
would  not  have  cooTeyed  any  specific  bales 
of  ootton,  but  In  equity  would  be  sufficient 
to  convey  an  interest  in  the  cotton  described 
in  the  proportion  of  10  bales  to  the  entire 
amount  then  being  picked  by  him.  The  ert- 
dence  does  not  show  wbat  this  would  be,  for 
which  reason  the  Judgment  against  Tarver- 
Henslee  Company  must  be  reversed. 

[7,  t]  There  Is  another  feature  of  this  case 
to  which  no  reference  has  been  made  in  tbe 
briefs,  but  we  think  it  material.  Batte  & 
Baskln  obtained  a  judgment  against  appe- 
lant Bnrlington  Bank.  The  burden  Is  on 
this  ai^lant  to  show  that  this  judgmmt  Is 
erroneous.  It  attempts  to  do  so  In  part  by 
showing  that  Johnson  mortgaged  the  nniles 
to  tbe  Planters'  National  Bank,  which  mort- 
gage was  transfsrred  to  M>PeIlant  This 
mortgage  mentions  seven  horses  and  mules, 
but  does  Bot  describe  the  same  except  by 
color,  ag^  and  he^htb.  It  does  not  state 
tliat  Johnson  was  the  owner  of  this  property, 
nor  where  the  same  was  sitaated.  We  think 
this  mortgage  as  to  such  animals  Is  void  for 
uncertainty. 

The  judgment  of  the  trial  conrt  disposed 
of  a  number  of  parties  other  than  those 
mentloDed  herein,  from  which  no  appeal  has 
t^en  taken,  as  to  whom  tbe  judgment  Is  af- 
firmed. 

For  tbe  reasons  mentioned,  the  judgment 
ber^n,  In  so  for  as  it  is  in  favor  of  Batte 
ft  Baskln  against  appellant  Burlington  State 
Bank,  uid  in  so  far  as  It  Is  In  favor  of  tbe 
Marlln  National  lAuok  against  Tarver-Bens- 
lee  Comimny,  will  be  reversed  and  the  canse 
remanded. 

Affirmed  in  part  and  in  part  reversed  and 
remanded. 


FT.  WOBTH  STOCKTABDS  00.  v.  WITH- 
ERSPOON  et  al.   (No.  604.) 

(Court  of  CHvil  Appeals  of  Texas.  AmarUlo, 
ApHl  25,  1914.) 

OoVBTs    (I    169*)  —  JnaxsoiOTZOH  —  Countt 

ConST— '^NTKREST. " 

Under  Const  art.  6,  |  16,  declaring  that 
tbe  maximum  amount  for  which  suit  may  be 
brought  in  the  county  court  is  $1,000,  exclusive 
<^  interest,  tbe  term  "Interest"  means  interest 
eo  nomine,  and  not  interest  allowed  as  damages 
in  actimis  of  tort ;  and  hence  the  county  court 
la  without  Jariadictioa  of  an  action  for  damages 
tor  tbe  destruction  of  a  nuniher  of  cattle,  where 
their  value,  plus  the  interest  which  accrued  be- 
tween tbe  date  of  the  destruction  and  the  filing 
of  die  salt,  exceeded  $1,000. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  H  413-425,  42fr-486,  443*  456^  465; 
Dec.  Dig.  I  169.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp.  3692-3709 ;  vol.  8,  p.  7691.1 

AK)eal   from   Childress   Oonn^  Gonrt; 
Frank  W.  Freeman,  Judge. 
Action  by  li.  WltberaiKMiii  against  tbe 


Ft  Worth  Stodcyards  Company  and  others. 
From  a  judgment  for  the  plalutUf,  the  named 
defendant  appeals.  Reversed,  and  order  (Us- 
missed  as  to  the  appellant;  as  to 

the  other  defendnpta 

Capps,  Cantey,  Hanger  &  Short,  of  B*t. 
Worth,  and  W.  L.  Evans,  of  Ft  Worth,  tor 
appellant  M.  J.  Hathaway  and  W.  B.  How- 
ard, both  of  Childress,  for  appellees. 

HUFF,  C.  J.  This  suit  was  brought  In  tlie 
county  court  of  Childress  county  on  the  7tb 
day  of  June,  1913,  by  L.  Wltherspoon  against 
the  Ft  Worth  Stockyards  Company,  the  Ft. 
Worth  Belt  Hallway  Company,  the  Chicago, 
Bock  Island  &  Gulf  Bailway  Company,  the 
Ft  Worth  ft  Denver  City  Kallway  Company. 
R.  D.  Moore,  and  Jack  Lancaster,  for  dam- 
ages occasioned  by  the  burning  of  37  head  of 
cattle  In  the  stockyards  at  Ft  Worth  on  the 
2Stb  day  of  June,  1911.  The  allegations  are 
substantially  that  the  cattle  were  delivered 
to  the  Chicago,  Rock  Island  ft  Gulf  Railway 
Company  at  Boyd,  Tex.,  by  R.  D.  Moore,  to 
be  transported  to  Childress,  Tex.,  under  a 
contract  duty  entered  Into,  by  the  terms  of 
which  contract  It  was  stipulated  that  the  cat- 
tle were  to  be  unloaded,  dipped,  and  inspect- 
ed at  Ft  Worth,  Tex.,  and  that  the  said 
Moore  should  have  the  privilege  of  selling 
said  cattle  on  the  Ft  Worth  market;  that 
the  Chicago,  Rock  Island  &  Gulf  Railway 
Company  delivered  the  cattle  to  the  Belt  Rail- 
way, which  latter  company  delivered  them  to 
the  Ft  Worth  Stockyards  Company,  appel- 
lant herein,  and  while  in  its  possession  the 
cattle  were  destroyed  by  fire.  It  Is  alleged, 
also,  that  R.  D.  Moore  transferred  and  as- 
signed his  claim  for  damages  on  May  31. 
1913.  to  Jack  Lancaster,  for  a  consideration 
of  $800.  with  10  per  cent  interest  thereon 
from  date,  and  that  Jack  Lancaster,  on  the 
4th  day  of  Jnne,  1913,  transferred  and  as- 
dgned  the  claim  to  ap[>ellee,  L.  WitbenqMon, 
for  a  valuable  consideration  of  $800.  with  10 
per  cent  interest  from  date.  The  allegations 
are  that  "said  cattle  so  destroyed  consisted 
of  one  Jersey  bull,  of  tbe  reasonable  valne 
of  $35;  19  Jersey  cows,  of  the  reasonable 
value  of  $30  each;  10  common  cows,  of  tbe 
reasonable  value  of  $25  each;  and  aevoi 
calves,  of  the  reasonable  value  of  $10  each — 
aggregating  the  sum  of  $025.  The  following 
Is  the  prayer:  "Wherefore  plaintiff  prays, 
the  defendants  having  all  appeared  and  an- 
swered herein,  that  he  have  judgment  for  his 
damages,  $925,  together  with  interest  there- 
on from  Jtme  25,  1911.  at  the  legal  rate  of 
6  per  cent,  and  in  the  event  he  is  not  enti- 
tled to  his  damages  for  tbe  destruction  and 
loss  of  said  cattle,  that  he  then  have  his 
Judgment  against  the  defendants  R.  D.  Moore 
and  Jack  Lancaster  for  tbe  sum  of  $800  and 
10  per  cent  Interest  from  May  31, 1910,  there- 
on, for  costs  of  suit,  and  for  such  otber  and 
further  relief  qwdal  and  general.  In  law  and 
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equityt  to  which  he  may  be  entiaed  under 
the  lav  and  the  facts." 

It  vlll  be  obsetved  at  the  time  vt  the  fil- 
ing of  the  suit  that  1  year,  U  months  and 
12  days  had  elapsed  from  the  burning  of  the 
cattle,  and  from  whldi  time  Interest  is  claim- 
ed at  the  rate  of  6  per  cent,  per  annum.  Tbe 
ralne  of  the  cattle,  together  with  the  interest 
claimed  as  damages,  being  something  like 
|U0  Interest;  making  the  amonnt  sned  for 
11,035.  at  the  time  tbe  suit  was  InatUuted. 
Article  5,  S  16,  of  the  Gonstituaon  of  this 
state  dedarea  that  the  maxlmuio  amonnt  for 
which  suit  ma7  be  brought  in  the  county 
ooart  Is  '^1,000.00,  exclnalTe  of  Interest"  It 
is  now  the  settled  mle  In  tills  state  that  in- 
terest, aa  used  in  the  Constitution,  means  in- 
terest eo  Qomln^  and  not  interest  allowed  as 
damages  in  acUons  of  tort  The  county 
court  therefore,  had  no  Jurisdiction  of  tbe 
subject-matter  of  this  suit  at  the  time  it  was 
filed  as  against  the  appellant  In  this  case. 
Baker  t.  Smelser,  88  Tex.  26,  20  8.  W.  S77, 
83  L.  R.  A.  168;  Herilngton  Railway  Co., 
142  S.  W.  983;  RaUway  Go.  v.  Faulkner.  118 
S.  W.  747;  Railway  Co.  Fromme,  98  Tex. 
459,  84  S.  W.  1055:  RaUway  Co.  v.  Hunt,  88 
Tex.  Clr.  App.  460,  85  S.  W.  1168;  Railway 
Co.  V.  Everett,  95  S.  W.  1085;  Railway  Co. 
r.  AddlBon,  96  Tex.  61,  70  S,  W.  200;  Schulz 
T.  Tessman,  92  Tex.  488,  49  S.  W.  1032;  Gro- 
cer Co.  T.  Railway  Co.,  142  S.  W.  (S2i',  Rail- 
way Co.  7.  Rayzor,  125  S.  W.  619. 

The  county  court  having  no  Jnrlsdictlon, 
tbe  case  should  be  reversed  as  to  appellant 
and  the  court  directed  to  dismiss  the  same  as 
to  appellant  The  Judgment  as  to  Lancaster 
and  Moore  will  be  affirmed.  Reversed  and 
ordered  dismissed  In  part  and  afi&rmed  In 
part 


LANDRETH  v.  STATE.    (No.  809B.) 

(Court  of  Criminal  Appeals  of  Texas.  April 
15,  1914.) 

1.  CuviNAi.  Law  (|  91S*)— Amai<— Pkes- 
BiTTATioR  %z,ow— OBJEonona  to  InroB- 

MA-nON. 

An  objection  that  the  information  was  not 
filed  by  tbe  clerk  could  not  be  first  raised  in 
the  motion  for  new  trial ;  it  being  necessary  to 
raise  such  objection  at  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  21B2-21fi8;  Dea  Dig.  S 
915.*1 

2.  Inoiotubnt  Ann  Iotobxation  (S  42*)— 
TiMK  fob  Filinq. 

Wbile  It  woold  be  too  late  to  file  the  in- 
formation, after  annoancement  of  ready  for 
trial  and  tbe  parties  bad  gone  before  tbe  jury, 
if  It  had  been  placed  with  the  papers  prior  to 
the  calling  of  the  case^  and  the  court's  atten- 
tion bad  bees  called  thereto,  It  would  be  deem- 
ed fil^  as  <tf  the  date  on  which  it  was  placed 
with  the  clerk. 

[E!d.  Kote.— For  other  coses,  see  Indictment 
a^Information,  Gent  IMg.  |  163;  Dee.  Dig. 

Appeal  from  BtU  County  Court;  X  D. 
St^enaon,  Judge. 


Boy  Landreth  was  convicted  of  carrying  a 
pistol  in  violation  of  law,  and  appeala  Af- 
firmed. 

C.  B.  Lane,  Asst  Att^-  Oen.,  for  the  SUte. 

DAVIDSON,  J.  This  conviction  was  for 
carrying  a  pistol  in  violation  of  the  law. 

[1  ]  The  record  is  before  us  without  a  state- 
ment of  facts  or  bills  of  exception.  Among 
other  things.  It  Is  urged  In  tbe  motion  foi 
new  trial  that  the  Information  was  never 
filed  by  the  clerk,  and  was,  therefore,  Illegal 
and  void  and  of  none  effect  This  was  not 
urged  prior  to  the  trial,  but  was  raised  for 
the  first  time  in  the  motion  for  new  triaL 
There  Is  no  evidence  in  tbe  record  in  regard 
to  the  matter,  and  under  the  decisions  it 
wonld  come  too  late  after  the  conviction. 
See  Branch's  Crlm.  Law,  §  688,  for  collation 
of  authorities.  The  evidence.  If  resorted  to, 
might  have  shown  that  the  information  was 
filed  at  the  same  time  and  in  connection  with 
the  complaint  Anyway,  it  Is  requisite  to 
raise  the  question  in  limine,  and  it  comes  too 
late  after  conviction. 

[2]  Of  course,  If  the  Information  was  filed 
after  announcement  of  ready  for  trial,  and 
tbe  parties  bad  gone  before  the  Jury,  it 
would  be  too  late  to  file  It  If  It  had  been 
placed  with  the  papers,  however,  prior  to 
calling  of  the  case,  and  the  court's  attention 
called  to  it  it  would  then  be  filed  of  the 
same  date  at  which  it  vras  placed  with  the 
clerk;  but  in  tiie  condition  this  record  is,  It  Is 
too  late. 

The  Judgment  la  affirmed. 


BOLDEN  v.  STATE.    (No.  8099.) 
(Court  of  Criminal  Appeals  of  Texas. 
April  22,  1914.) 

HomciDx  (I  800*)— TBiAir- IasDE»— SuBioa- 

BION. 

In  a  prosecution  for  homicide,  where  ae- 
CQsed  testified  that  be  stabbed  deceased  in 
self-defense,  not  Intending  to  kill  him,  and 
there  was  evidence  that  the  po<Aetknifs  need 
would  not  necessarily  infilct  a  fatal  wound,  a 
charge  on  aggravated  assault  is  necessary. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {I  614,  616-620,  622-630;  Dec  Dig. 
i  800.*] 

Appeal  frpm  Criminal  District  Court  Har- 
ris County;  C.  W.  Robiuson,  Judge. 

Reeves  Boldeu  was  convicted  of  murder, 
and  be  appeals.  Revoned  and  remanded. 

Baldwin  it  Baldwin,  of  Houston,  for  appel- 
lant O.  BL  Lane,  A»t  Atty.  for  the 
State. 

HARPER,  J.  Appellant  was  iffosecnted 
and  convicted  of  murder,  and  his  punishment 
fixed  St  20  years'  conflnement  in  the  poilten- 
tiary. 

Appellant  aaslgns  many  grannds  In  hla  mo- 
tion for  a  new  trial,  but  we  are  of  tbe  opin- 
ion but  one  of  them  presents  reversible  er- 
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ror.  Deceased  ran  a  store  In  the  anbnrbs  of 
HouBtoo,  Mall  was  left  there  for  a  nnmb^ 
of  bis  costom^  and  oa  the  night  of  the 
homldde  apl>eUant  went  to  the  store  to  set 
his  mall,  and  he  then  details  the  difficulty  as 
follows:  "I  came  In  and  spoke  to  him;  be 
was  In  tbe  rear  part  of  tbe  store  behind  the 
counter.  I  asked  him  for  my  mall,  and  be 
said,  'By  God,  won't  yon  wait?*  and  I  said, 
'Any  mail  here  for  meT*  He  said,  'Yes;  I 
think  BO.*  I  said,  *I  would  like  to  get  It  from 
you,  sir,'  and  be  said,  'By  God,  can't  yon 
wait?"  1  said,  'Yes;  I  can  wait,  bnt  I  would 
not  talk  to  you  that  way.'  He  said,  'You 
son  of  a  bitch;  you  talk  bade  to  me;  I  will 
knock  your  brains  out'  I  said,  'You  won't 
do  anything  to  me,'  and  be  turned  and 
walked  to  the  connter,  and  he  said,  'You  son 
of  a  bitch,  I  will  show  you,'  and  I  said,  1 
am  no  son  of  a  bitch,'  bo  I  started  on  out, 
and  got  up  there  even  with  that  counter  to 
turn  to  go  out,  and  he  rushed  from  the  coun- 
ter from  tbe  other  end,  and  got  an  az  handle, 
and  overtaken  me,  and  ran  up  on  me  before  I 
got  anywhere  out,  and  struck  me  aside  the 
head,  and  when  he  struck  me,  of  course,  I 
struck  him  to  protect  myself 'and  ran.  He 
left  a  sore  on  my  head  where  he  struck  me; 
there  was  a  big  knot  behind  my  ^r,  bnt  It 
Is  well  now.  I  expect  it  is  well.  I  had  done 
nothing  to  Mm  to  cause  him  to  bit  me.  I  had 
not  hit  him,  or  touched  him,  prior  to  that 
time.  Vihen  be  hit  me,  I  stabbed  him  with 
the  knife.  I  had  nothing  against  him.  I 
merely  stabbed  him  to  protect  myself."  He 
further  testifled  he  had  no  Intent  to  kill,  and 
that  he  cot  deceased  with  an  ordinary  pock- 
etknife. 

Dr.  Armstrong  testifled:  "I  would  say 
that  a  pocketknife  driven  into  a  man's  chest 
about  the  location  where  I  found  this  wound 
was  not  necessarily  fatal.  It  would  depend 
upon  whether  a  blood  vessel  Is  cut  and  infec- 
tion entering  into  It  *  *  *  The  wound 
that  Mr.  Susholtz  received  was  a  dangerous 
wound.  It  caused  his  death ;  bnt  such 
wounds  in  that  locality  are  not  necessarily 
fatal,  though  it  caused  this  man's  death." 

Appellant  prepared  and  requested  a  charge 
presenting  the  issue  of  aggravated  assault, 
and  excepted  to  the  action  of  the  court  in 
refusing  this  charge,  and  to  the  fUInre  of  the 
court  to  submit  aggravated  assault  in  his 
main  charge,  tfnder  Uie  dededons  at  this 
state,  this  evidence  called  for  the  submission 
of  that  Issue  to  the  jury.  BranA,  in  his 
work  on  (Mmlnal  Law,  says:  "If  there  is  evl- 
dencQ  rendering  it  doubtful  wheth^  def^d- 
ant  Intended  to  JciU  when  he  assaulted  prose- 
cutor, court  should  charge  on  aggravated  as- 
sault Garter,  28  Tex.  App.  355,  13  S.  W. 
147;  Moore,  83  Tex.  Cr.  R.  306,  26  S.  W.  403 ; 
Cublne,44Tez.Cr.R.596[73S.  W.396];  Pres- 
cott.  S2  Tex.  Gr.  IL  85,  l05  S.  W.  192;  Thom- 
as [60  Tex.  Cr.  K.  84],  131  S.  W.  314;  Walker, 
7  Tex.  App.  627;  Smith.  36  Tex.  Cr.  R.  569 


[SS  8.  W.  167];  Mathls,  89  Vex.  Oir.  B.  549. 
47  S.  W.  464;  Scott  [60  Tex.  Or.  B.  318]  131 
S.  W.  1073;  Ualone  VBO  Tex.  Cr.  B.  609] 
182  S.  W.  769."  Section  520,  p.  842.  Again 
be  says:  It  Is  an  Issue  whether  the  weap- 
on used  was  a  deadly 'weapon,  the  court 
sboidd  diarge  on  aggravated  assault  Chav- 
ana  t.  State,  51  S.  W.  380;  Cage  v.  State,  55 
S.  W.  63;  Martinez  v.  State,  36  Tex.  Cr.  R. 
386  [33  S.  W.  970] ;  Smith  v.  State,  36  Tex. 
Gr.  R.  569  [38  S.  W.  167];  Armstrong  v. 
State  [60  Tex.  Cr.  R.  316)  131  S.  W.  1074." 

Tbe  judgment  is  reversed,  and  the  cause 
remanded. 

DAVIDSON,  J.,  absent  at  consulUtlon. 


MODWBLL  T.  8TATB.    (Na  8081) 

(Court  of  Criminal  Appeals  of  Texas.  April  8^ 
■1914.    On  Motion  for  Rehearing 
May  6.  1914.) 

Cbiminai,  Law   (8  1087*)— D  z  s  v  i  s  s  a  ir- 

Gbounos— NonoB  ov  Affeai,. 

The  record  must  contain  a  notice  of  appeal 
in  order  to  glvs  the  Court  of  Criminal  Appeals 
jurisdiction,  and  tbe  appeal  will  be  d''p"<M*^  if 
it  does  not  contain  such  notice. 

[Ed.  Note.— For  other  cases,  soe  Criminal 
Law.  Cent  Dig  ||  2770^81, 2704;  Decs.  Dig. 
S  1067.*]         •  . 

Appeal  fnnn  Hnnt  Oonntjr  Court;  Gea  B. 
Ball,  Judge. 

John  Modwell  was  convicted  of  an  offense 
and  appeals.  Appeal  dismissed. 

Claud  IsbeU,  of  Rockwall,  for  appellant 
O.  EL  Lane,  Asst  Atty.  Gen.,  for  the  Btat& 

DAVIDSON,  J.  The  record  is  before  us 
without  notice  of  appeal,  for  which  reason 
the  Jurisdiction  of  this  court  has  not  attach- 
ed. The  Assistant  Attorney  Graeral  moves 
to  dismiss  the  appeal  for  want  of  notice  of 
appeal  given  in  the  trial  court  The  motion 
is  well  taken,  and  the  appeal  Is  dismlBsed. 

On  Motion  for  Rehearing. 

On  a  previous  day  of  the  term  tbe  appeal 
herein  was  dismissed  because  notice  of  ap- 
peal was  not  given  in  the  trial  court  Motion 
for  rehearing  Is  filed,  bnt  no  attempt  Is  made 
to  show  that  the  record  was  Incorrect  in 
falling  to  embody  notice  of  appeal  lAere  is 
a  letter  from  the  dierk  accompuiying  the 
record,  in  which  It  Is  stated  there  was  no 
statemott  of  facta  filed  In  the  trial  court, 
and  no  motion  for  new  trial  made  or  notice 
of  appeal  givoi;  at  least  no  notice  appeara 
on  the  docket  of  the  trial  court,  and  in  fact 
none  appears  In  the  record  of  the  trial  court 
In  that  condition  of  the  record  the  jurisdic- 
tion of  this  court  cannot  atta^  Notice  of 
appeal  Is  necessary  in  order  to  attach  the 
jurisdiction  of  this  court  Until  the  Juris- 
diction of  this  court  attadies  no  question  in 
the  record  can  be  reviewed.   Tbe  questions 


•Ito  other  CMM  um  aama  topic  and  section  NDUBER  tn  Deo.  I>1(.  A  Am.  Dig.  Kejr-No.  Series  *  RoQ'r  Indexes 


Digitized  by 


Google 


Tiex.) 


BAIN  T.  STATK 


606 


snggested  thoeftoe  for  rerlidon  In  the  record 
cannot  be  reviewed  In  the  condition  in  which 
this  record  is  placed  before  the  court 
The  motion  therefore  will  be  oremtied. 


BAIN  V.  STATS.    (No.  8065.) 
(Ooort  ci  Oriniinal  Appeals  of  Tozu, 
Apiil  10,  1»14.) 

1.  GBQcnrAi.  Law  (|  1081*)— Apfeaxi— Bb- 
TiEw  OF  InSTBUcnons— BmnuL  or  Ba- 

QI7EST8. 

Where  neither  the  motion  for  new  trial  nor 
tbe  bills  of  exception  give  any  reasons  why 
charges  requested  by  accnsed,  and  refused,  were 
requested,  or  show  how  they  were  applicable  to 
aay  state  of  facts,  error  in  refusing  tbe  re- 
quests cannot  be  considered. 

[ESd.  Note. — For  otber  caaes.  see  Criminal 
Law,  Cent  Dig.  »  2803.  2816.  2816,  281S. 
2S19,  2823,  2824,  2S2S-2S33,  2S43,  2831-2088, 
2943 :  Dec  Dig.  {  109L*] 

2.  CBIHII7AL  Law.  (J  1082*)— Bills  or  Bi- 
cEPTioN — Time  op  Filing. 

Bills  of  exception  containing  the  evidence 
on  accused's  motion  for  new  trial  must  be  Sled 
during  the  term. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig  H  2803,  2829,  2834-2861, 
2919;  Dec  Dig.  |  I092.*] 

3.  WrrivxasES  (f  410*)— Iupeaohicent— Sup- 
port. 

The  fact  that  two  witnesses  contradicted 
nch  other  in  a  homicide  case,  in  that  one  tes- 
tified that  he  was  in  an  office  at  tbe  time  of 
the  shooting  and  called  the  otber  witness*  at- 
tention  to  the  shootinE,  which  tbe  other  wit- 
ness denied,  would  not  entitle  the  witness  stat- 
ing the  affirmative  to  show  that  he  bad  at  other 
times  and  places  made  statements  which  would 
corroborate  bis  eviduice  at  trial,  tiiougb  be 
could  show  by  other  evidence  that  he  was  at  the 
office  at  the  time  testified  by  bim. 

[Ed.  Note.— For  other  cases,  see  WItnenes, 
Cent.  Dig.  1 1284;  Dee.  IMcTf  410.*} 

Appeal  from  DlatOfA  Court,  Angelina' 
CouDiy;  Ia  d.  aubm,  Judge. 

J.  H.  Bain  was  convicted  of  manslaugh- 
ter, and  aiqpeals.  AfBrmed. 

W.  J.  Townsend,  Jr.,  and  Martin  M.  Feag- 
la,  both  of  Lufkln,  for  apy^nt.  C.  B. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  This  conviction  was  for 
manslanghter;  the  ponishment  being  assessed 
at  two  years*  conflnement  in  the  penitentiary. 

[1]  There  were  no  exceptions  reserved  to 
the  charge  glvai  by  the  court.  Special 
charges  were  requested  and  refused.  These 
are  set  forth  in  bills  of  exception,  as  well 
as  In  the  motion  for  new  trial.  Neither  in 
the  motion  for  new  trial  nor  In  the  bills  of 
exception  arc  any  reasons  given  why  the 
charges  were  asked.  They  were  simply  ask- 
H  refused  by  the  court,  and  exceptions  tak- 
en. No  grounds  are  alleged,  or  auythlng 
stated,  either  in  the  bills  or  motion  for  new 
trial,  as  to  their  applicability  to  any  state 
of  facts  or  condition  of  the  record.  Under 
Berg  v.  state,  142  S.  W.  884,  and  that  line 
of  cases,  it  would  seem  th^e  matters  are 
aot  so  prramted  that  they  can  be  considered. 


[{]  There  Is  a  bill  of  exceptions  setting 
forth  the  evidence  on  motion  for  new  trial, 
but  it  was  filed  nearly  a  month  after  court 
had  adjourned.  Under  the  decisions  of  this 
court  this  bill  cannot  be  entertained.  As  to 
Mils  of  exce[>tion  reserved  to  the  evidence 
Introduced  on  matters  pertaining  to  motion 
for  new  trial,  the  mle  laid  down  by  tiiis 
court  Is  that  these  bills  of  exception  must 
be  filed  during  term  time. 

[3]  There  Is  another  bill  of  exceptions 
vrtiich  sets  forth  Bubstanttally  that  appel- 
lant's theory  of  the  case  was  self-defense, 
and  that  be  shot  and  killed  the  deceased, 
McHenry,  in  self-defense ;  that  deceased  had 
a  pistol  drawn,  as  If  to  shoot  him,  when  he. 
appellant,  shot  and  killed  McHenry.  It  Is 
further  allied  that  Bird  and  EUmmey  testi- 
fied that  at  the  time  tiie  shot  was  fired  by 
defendant  the  deceased,  McHenry,  was  stand- 
ing at  or.  near  the  comer  of  the  building  with 
a  pistol  drawn  on  appellant  as  if  to  shoot 
him.  Defendant  himself  testified  to  the  same 
fact-  Garrison  testified,  in  substance,  tiiat 
he  heard  the  report  of  the  gun  from  tbe  di- 
rection where  deceased  and  defendant  were ; 
that  he,  immediately  upon  hearing  the  shot, 
looked  in  that  direction  and  saw  deceased 
coming  from  the  place  where  the  gtm  fired, 
with  a  pistol  in  one  band  and  a  scabbard 
in  the  other.  Barbo  testified,  for  the  de- 
fendant, that  be  was  in  tbe  office  of  tbe  Car- 
ter-Kelley  Lumber  Company  at  the  time  of 
the  shooting.  He  further  stated  that  Garri- 
son was  In  the  office  at  the  time,  but  at  a 
dllterent  place  in  the  office  from  where  Bar- 
bo was.  Further  testifying,  Barbo  said:  "I 
was  In  the  office  that  Garrison  was  in ;  I  was- 
in  the  front  part  of  It,  and  they  (meaning 
Garrison  and  others)  were  in  the  ba'ck  of  it. 
I  don't  thlnlc  his  (Garrison's)  attention  was 
called  to  the  shooting  until  I  called  his  at- 
tention to  it  I  saw  the  shooting,  and  told 
Garrison  about  It  I  looked  right  straight 
after  I  heard  the  report  of  the  gun.  I  was 
standing  there  looking  out  at  tbe  time.  When 
I  looked  at  tbe  place  of  the  shooting,  Mc- 
Henry was  already  there.  I  know  that  I  was 
looking  back  in  the  direction  at  the  very 
time  the  gun  fired.  I  was  looking  right  In 
the  direction  of  the  shooting.  The  first  I  no- 
ticed was.  Immediately  after  the  shot  was 
Sred  bade  there,  he,  deceased,  was  right  close 
to  the  comer  of  the  commissary,  right  at  the 
south  end  of  same.  When  I  first  saw  him, 
deceased,  he  had  the  pistol  In  his  hand.  He 
was  holding  the  pistol  In  his  right  hand  along 
there.  I  was  the  first  one  who  saw  him." 
All  of  this  testimony  was  alleged  to  be  mate- 
rial on  the  theory  of  self-defense,  In  that 
defendant  claimed  be  shot  deceased  while 
deceased  was  standing  at  the  corner  of  the 
commissary  with  his  pistol  drawn  on  him  as 
if  to  shoot,  and  that  he  shot  to  protect  his 
life.  It  is  further  recited  that  after  this 
evidence  was  admitted  Garrison  was  called 
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by  the  state  and  testified  that  Barbo  waa  not 
in  the  office  at  the  time  of  the  shootlDg  re- 
ferred to,  and  that  In  fact  hU  testimony  was 
a  recent  fabrication,  and  that  said  Garrison 
also  testified  that  Barbo  was  not  in  the  office 
with  him  at  the  time  of  the  shooting;  that 
Barbo  did  not  call  Garrison's  attention  to 
the  shooting;  that  the  witness  Barbo  was 
not  there  at  the  time  of  the  shooting.  Ap- 
pellant then  called  the  witness  Havard,  who 
testified  that  be  saw  John  Barbo  at  Man- 
ning at  the  time  of  the  difficulty,  that  Just 
after  the  difficulty  occurred,  and  before  the 
witness  left,  he  saw  Barbo  and  had  a  con- 
versation with  him  about  the  shooting,  and 
that  Barbo  related  to  blm  the  circumstances 
of  the  shooting  aa  be,  Barbo,  saw  them ;  and 
to  corroborate  and  to  sustain  him  before  the 
Jury,  after  the  contradiction  by  Garrison,  the 
defendant  olTered  to  prove  by  Harard  tliat 
Barbo  had  then  and  there  related  to  him  on 
the  day  of  the  Idlling,  and  shortly  after- 
wards, the  circumstances  of  the  shooting  as 
he  saw  it,  which  would  have  been  substan- 
tially the  same  as  Barbo  testified  before  the 
Jury.  This  was  excluded  by  the  court  l^e 
statement  of  Barbo  to  Havard  was  offered 
for  the  purpose  of  corroborating  Barbo  as  to 
his  testimony.  The  court  refused  it,  with 
this  statement:  "This  bill  Is  qualified  as  to 
the  statement  of  facts  set  out  In  same,  and 
the  statement  of  facts  Is  referred  to,  but  the 
witness  Harard  and  others  were  permitted 
to  testify  that  they  saw  Barbo  at  the  office  at 
the  time  of  the  shooting;  further,  the  evi- 
dence did  not  show  that  Barbo  testified  to 
anything  that  took  place  before  the  shoot- 
ing, and  there  was  no  impeachment  of  Barbo, 
but  contradiction  by  Garrison  of  him." 

Aa  qualified  by  the  court,  we  are  of  opin- 
ion there  waa  no  error.  The  court  permitted 
the  evidence  to  sustain  Barbo's  statement 
that  he  was  present  at  the  time  and  place 
denied  by  Garrison.  This  was  simply  a  con- 
tradiction of  Barbo's  testimony  by  Garrison ; 
Bartx)  testifying  one  way,  and  Garrison  the 
other,  as  to  Barbo's  presence  and  conversa- 
tion. Corroboration  was  permitted  to  go  be- 
fore the  Jury  as  to  the  fact  that  Barbo  was 
at  the  office  at  the  time  and  place  about 
which  he  testified,  and  in  this  way  contra- 
dicted Garrison  as  to  his  presence.  We  think 
this  was  all  that  be  was  entitled  to  prove 
under  this  state  of  facta.  We  do  not  under- 
stand, because  two  witnesses  contradict  each 
other,  that  that  would  be  a  fabrication  of 
testimony  by  either  wltneas,  or  that  It  would 
JnstUy  him  In  showing  that  at  other  times 
and  places  he  nuide  statements  which  would 
corroborate  what  he  stated  on  the  stand. 
Had  the  state  Introduced  contradictory  atate- 
ments  of  Barbo  with  reference  to  the  mat- 
ter, or  there  was  a  charge  that  be  had  fabri- 


cated Ibis  testimony,  or  that  he  was  testi- 
fying under  corrupt  motives,  we  would  havt* 
a  different  question.  The  matter  here  pre- 
sented was  an  Issue  between  Garrison  and 
Barbo  as  to  whether  Barbo  was  in  the  of- 
fice and  called  Garrison's  attention  to  the 
shooting  at  the  time.  Barbo  testified  be  did, 
and  Garrison  testified  he  did  not  This  rais- 
ed simply  a  contradiction  as  to  what  occurred 
between  them.  It  did  not  suggest  that  he  waa 
testifying  under  corrupt  motives,  or  was  fal>- 
rlcatlng  testimony.  The  cases  cited  by  ap- 
pellant, to  wit  Williams  r.  State,  24  Tex. 
App.  665,  7  S.  W.  333,  Jones  v.  SUte,  38  Tex. 
Cr.  R.  103,  40  S.  W.  807,  41  S.  W.  638,  70  Am. 
St  Rep.  719,  Keith  v.  State,  44  S.  W.  849, 
and  Bellow  v.  State,  42  Tex.  Cr.  R.  266,  58  S. 
W.  1023,  are  not  in  point  They  refer  to 
cases  where  witnesses  testified  under  cor- 
rupt motives  or  fabricated  their  testimony. 
Barbo  was  not  diarged  with  corrupt  motives 
or  fabrication  of  testimony,  as  we  understand 
it ;  but  it  was  simply  a  question  of  veracity 
between  Garrison  and  Barbo  as  to  what  oc- 
curred at  the  time  and  place.  We  are  of 
the  opinion  that  there  was  no  error  on  the 
part  of  the  court  In  this  ixiUng,  under  the 
circumatanoee  indicated  in  the  biila  of  ex- 
ception. 

Finding  no  reversible  error  la  the  record, 
the  Judgment  Is  affirmed. 


HOLMAN  T.  STATE.    (No.  8100.) 
(Court  of  Criminal  Appeala  of  Texas. 
April  22,  1914.) 

CEIHIIfAI.  Law   (I  1022»)— APPKAt— COKVIC- 
TIONB  IN  ReCOBOEB'B  QoUNTT  CODKTS. 

Under  the  statutes,  one  Iiaviog  been  con- 
victed in  the  recorder's  court  of  violating  an 
ordinauce,  sod  on  appeal  to  the  county  court 
again  coovlcted,  and  fined  920  cannot  aDpeal 
to  the  Court  of  Criminal  Appeals. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
I^^Cent  Dig  IS  2681,  2582;  Dsa  Dig.  i 

Appeal  from  Iiamar  County  Court;  Bnbe 
S.  Wells,  Judge. 

H.  U  A.  Holman  was  convicted  in  the 
county  court,  on  appeal  from  the  reoozder's 
court,  and  again  appeals.  Dismissed. 

C.  B.  Lane,  Asst  Atty.  Geo.,  for  the  State. 

HARPER,  3.  Complaint  was  filed  in  the 
recorder's  court  of  the  dty  of  Paris,  and  ap- 
pellant was  there  convicted  of  vlolatins  a 
city  ordinance.  He  appealed  to  the  county 
court,  and  was  again  tried  and  convicted, 
and  his  pnnisbmoit  assessed  at  a  fine  of  920. 

Under  the  statutes  of  tills  states  no  appeal 
lies  under  such  drcomatancea,  and  the  ap- 
peal is  therefore  dismissed  from  the  dof&et. 

DAVIDSON,  J.,  absent  at  consoltatlon. 


^br  oCbw  oMM  Me  Huna  twlo  ud  MOtbm  NUHBBB  la  Des.  Dis.  4  Am.  Die.  Kw-lta.  Bwtai  ft  Bep-r  laduM 


Digitized  by 


Google 


TexO 


MAYAKD 


T.  STATB 


607 


HAVARD  T.  STATB.    (No.  8078^ 
(Court  of  Criminal  Appeals  of  Texas. 
AprU  22,  1814.) 

L  Ckikiitai.  Law  (|  (t98*V--OoiminjANCB— 
Abrenck  of  Witne88k»— Diuoehci. 

There  in  no  error  In  refusingr  a  continaance 
for  absence  of  witnesseB;  the  case  having  been 
Umg  peadins,  it  not  appearing  process  had  ia- 
nea  for  them,  and  the  court  finding  that  dili- 
gence had  not  been  nsed  to  secure  their  attend- 
ance. 

[E^  Note—For  other  eases,  see  Criminal 
Uw  Cent.  Dig.  H  1335-1341;  Dec  Dig.  f 
598.  ] 

2.  Chimin Imw    (i  U66%*)— Appbai/— 
Harmless  Ebbob— Ghaxijinoe  to  Jubob. 

Prejudice  from  the  serving  of  any  juror 
not  being  shown,  the  overruling  of  a  challeore 
for  cause  to  a  juror,  who  was  subsequently 
peremptorily  challengea  and  did  not  serve,  pre- 
sents DO  error. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  8114-^323;  Dec.  Dig.  | 
1168H.*} 

3.  JuBY    (8  103*)— QuAiiFiOATioH— Opinion. 

Notwithstanding  an  opinion,  one  is  a  qual- 
ified juror ;  he  stating  hia  opinion  was  formed 
from  nearsay,  and  not  from  discussion  with  any 
witness,  and  that  he  could  and  would  entirely 
disregard  it,  and  try  the  case  as  fairly  and  im- 
partially as  if  be  had  heard  nothing  about  it 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent, 
pfo^l]^  466,  460,  461-479,  497;  Dec.  Dig. 

4.  Cbiminai.  Law  (|  1124*)— Appeal— Rec- 
OBD— Review. 

The  refusal  of  a  motion  for  new  trial  on 
the  gronnd  of  miaconduet  of  the  iory  caiuot  be 
nviewed;  the  evidence  heard  on  the  motion 
not  being  included  in  the  record. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §{  2939,  294&-2948:  Dec.  Dig. 
IU24.*] 

Appeal  from  District  Court,  Angelina  Coun- 
ty; L.  D.  GnlDD,  Judge. 

Steve  Harard  was  convicted  of  manalangli- 
ter,  and  appeals.  Affirmed. 

BCantootb  &  Collins  and  B.  B.  Bohb,  all  of 
Lnfkln,  for  appellant  Beeman  Strong,  of 
Xacogdoches,  and  G.  B.  Lane,  Aast  Atty. 
GoL,  tar  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
mansla a gh  ter ,  and  bis  punishment  assessed 
at  two  years*  confinement  In  the  state  peni- 
tentiary. This  Is  the  second  appeal  in  this 
case,  tbe  opinion  on  the  former  appeal  being 
reported  In  55  Tex.  Cr.  R.  213,  US  S.  W. 
1185,  and  we  do  not  deem  It  necessary  to 
again  make  a  statement  of  the  evidence. 

[1]  In  tbe  first  bill  appellant  complains  of 
the  action  of  the  court  la  overruling  his  ap- 
plication for  a  continaance.  In  approving 
the  bill  the  court  states:  "This  bUl  of  ex- 
ception was  presented  to  me  on  February  24, 
1814,  for  my  approval,  and  after  being  ex- 
amined by  me  Is  approved  with  the  following 
Qnallficatlon :  Tbe  Indictment  In  this  case 
was  returned  in  the  year  1907,  and  since  the 
Morning  of  the  Indictment  the  case  has  been 
tried  four  times,  including  this  trial,  and  has 
bem  coi^oed  by  agreement  a  number  of 


times;  and  tbe  state  having  contested  the 
diligence  as  to  tbe  witnesses  named  in  this 
bill  of  exception,  I  found  upon  examination  of 
the  record  that  the  defendant  had  not  used 
tbe  diligence  required  by  law  to  secure  the 
attendance  of  those  witnesses."  The  appel- 
lant accepts  the  bill  as  thus  qualified.  No 
process  Is  attached  to  the  motion  for  a  con- 
tinuance, and  none  Included  In  tbe  bill,  and 
under  such  circumstances,  the  court  finding 
that  diligence  had  not  been  used  to  secure 
the  attendance  of  tbe  witnesses,  tbe  court  did 
not  err  In  overruling  the  application. 

[2. 3]  In  tbe  next  bill  It  Is  contended  that 
the  court  erred  In  not  sustaining  appellant's 
challenge  for  cause  as  to  Mr.  Balrd,  who  was 
on  the  Jury  panel.  Appellant  peremptorily 
challenged  this  Juror,  and  be  did  not  serve, 
on  the  Jury,  and  no  eufflcieut  reason  Is  stated 
why  any  man  who  served  on  the  Jury  was 
prejudicial  to  appellant,  and  this  bill  for  this 
reason  presents  no  error.  In  addition.  In  ap- 
proving the  bin  tbe  court  states:  "This  bill 
of  exception  was  presented  to  me  on  tbe  24th 
day  of  February,  1914,  for  my  approval,  and 
after  having  been  examined  by  me  it  is  ap- 
proved, with  the  following  qualification :  The 
Juror  T.  B.  Balrd,  In  answer  to  qn^tions  pro- 
pounded, stated  that  tbe  opinion  be  had  was 
formed  from  hearsay,  and  not  from  discuss- 
ing tbe  ease  with  any  witness  or  witnesses  In 
the  case,  and  be  stated  that  he  could,  and  If 
taken  upon  the  Jury  would,  entirely  disre- 
gard said  opinion  and  try  the  case  under  the 
law  and  evidence,  and  that  be  felt  no  hesi- 
tancy in  staling  that  he  could  try  the  case  as 
fairly  and  Impartially  to  both  tbe  state  and 
the  defendant  as  If  he  had  beard  nothing 
whatever  about  the  case."  As  thus  qnaUfled, 
Mr.  Balrd,  under  the  Oode,  was  a  qualified 
Juror. 

[4]  In  another  Ull  it  la  shown  that  ai^el- 
lant  oontcmds  tbat  the  court  erred  in  not 
granting  a  new  trial  on  uxount  of  the  mis- 
conduct of  the  Jury.  The  court,  in  approving 
the  bin,  shows  that  he  heard  evidence  on  tbe 
motion  for  a  new  trial  and  overroled  it 
This  evidence  Is  not  budaded  in  the  bill,  nor 
is  it  included  in  the  record  in  any  manner, 
shape,  or  form.  Without  the  evidence  it  Is 
impossible  f or  ns  to  tell  whetlier  or  not  the 
court  erred  in  the  premises.  Patterson  t. 
State,  63  Tex.  Cr.  R.  297,  140  S.  W.'  1128; 
Probest  V.  State,  60  Tex.  Cr.  B.  608,  133  S. 
W.  263;  Vlck  V.  State,  150  S.  W.  66;  Sharp 
V.  State,  160  S.  W.  3^ ;  Matthews  State, 
160  S.  W.  1185,  and  cases  cited.  In  addition 
to  no  evidence  being  Included  in  tbe  bill,  we 
are  Inclined  to  tbe  opinion  that.  In  the  case 
of  Amwlne  v.  State,  64  Tex.  Cr.  R.  213,  114 
S.  W.  796,  bad  the  evidence  been  Included  In 
the  record,  and  it  left  questionable  whether 
or  not  tbe  affidavits  attached  to  the  motion 
presented  the  matter  correctly,  the  law  has 
been  decided  adversely  to  appellant's  conten- 
tion, as  be  received  the  lowest  penalty  for 
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manslaughter.  Anjsnf,  as  Oie  evidence  la 
not  incladed  In  the  record,  we  cannot  review 
tbe  matter. 

No  objection  was  made  to  tlie  charge  as 
given  daring  the  trial  of  the  case,  and  none 
is  made  in  the  motion  for  new  trial,  other 
than  that  the  court  erred  in  falling  to  give 
some  epeclai  charges  requested  by  appellant. 
In  80  far  as  these  diargea  are  the  law,  the 
court's  charge  fully  covered  same,  and  the 
Judgment  Is  affirmed. 

DAVIDSON,      absent  at  consultation. 


TAFOLLA  v.  STATE.    (No.  2,846.) 
(Court  of  Criminal  °'  Texas.   May  6, 

Costs  (§  817*)— In  Gbihinal  Pboskctttion— 

On  Appeai.. 

On  a£Brmance  of  a  conviction  defendant's 
sureties  were  liable  on  the  recognizance  on  ap- 
peal for  costs. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  H  1192-1195 ;  Dec.  Dig.  |  317.*] 

Appeal  from  Bexar  County  Court 
Pete"  TafoUa  was  convicted  of  carrying  a 
pistol,  and  he  appeals.   Affirmed.   161  S.  W. 
1091.  Motion  to  withdraw  and  recall  execu- 
tion for  costs.  Motion  denied. 

Bd  Haltom,  of  San  Antonio,  fw  an>ellant 

DAVIDSON,  J.  Upon  a  final  disposition 
of  the  appeal  in  this  case  execution  was  is- 
sued by  the  clerk  of  this  court  to  collect  the 
cost  Incidental  to  the  appeal.  The  mandate 
and  execution  were  forwarded  to  the  coun- 
from  which  the  case  was  appealed,  Bexar 
county.  Appellant  files  a  motion  to  with- 
draw and  recall  the  execution  for  reasons 
stated  in  the  motion ;  the  general  proposition 
being  that  his  sureties  are  not  responsible  on 
the  recognizance  on  appeal  for  costs.  We 
deem  It  unnecessary  to  enter  into  any  elab- 
orate discussion  of  the  question,  as  It  has 
been  several  times  heretofore  decided,  es- 
pecially In  the  Arbnthnot  Case,  3S  Tex.  Cr. 
K.  509,  34  S.  W.  268,  43  S.  W.  1024.  See.  also, 
Bonn  V.  SUte,  12  Tex.  App.  100 ;  Prater  v. 
State,  54  Tex.  Cr.  R.  18,  111  S.  W.  735. 
These  cases  decide  the  question  adversely  to 
appellant's  contention. 

On  the  authority  of  these  cases  the  motion 
to  recall  the  execution  will  be  denied,  and  it 
Is  accordlni^  so  ordered. 


BROWN  T.  STATE.    (No.  2944.) 

(Ck>urt  of  Criminal  Appeals  of  Texas.  April  22, 
«14.) 

1.  HlQHWATB    (f  164*)  —  OBSTBUCTIONS  AND 

Injubies— Criminal  Pbosecutions— Sttffi- 

cienct  of  eividence. 

On  a  trial  for  willfaHy  obstructins  and  in- 
juTiD?  a  public  road,  and  caaafng  it  to  be  done, 
evidence  held  sufficient  to  support  a  conviction. 

[Ed.  Note.— For  odier  cases,  see  HIl- 
Cent.  Dig.  U  447-4S5 ;  DecTDlg.  |  164.*] 


Z  HiOHWATS  (}  163*)  —  OBamuonoRs  a»d 
Injurxi»— Cbiminai.  O^ravera. 

Where  accused,  against  the  prDtesta  and  <^ 
Jectlon  of  the  properly  constituted  county  au- 
thorities, aadertoolc  to  determine  for  himself 
tbat  a  road  properly  constructed  by  such  author- 
ities was  not  properly  constructed,  and  attempt- 
ed to  take  the  matter  and  the  law  Into  his  own 
hands  and  construct  it  differently  to  suit  his 
own  desires,  he  was  guilty  of  violating  Pen»l 
Code  1911,  art.  812,  as  amended  by  Acta  33d 
Leg.  e.  12b,  making  it  a  oriminal  offense  to  will- 
f oUy  obstruct  or  injure,  or  cause  to  be  obatmet- 
ed  or  injured,  any  public  road  or  bf^way. 

[Ed.  Note.— For  other  cases,  see  ^^hwajib 
Cent  Dig.  If  444-446;  Dec.  Dig.  |  163.*] 

S-HiOHWAZs  (S  164*)  —  Obstbuotiokb  and 

IN^UBIES  —  CBUUKAI.  PB0BBC0I10ns--PUN- 

ISHUENT. 

Under  Penal  Code  1911.  art  812,  .as 
amended  hj  Acts  S8d  Leg.  c  128,  providing  that 
any  person  willfully  ottstructing  or  injuring  any 
public  road  shall  be  fined  not  exceeding  i$500, 
where  accused,  against  the  protests  and  objec- 
tion of  the  properly  constituted  coun^  authori- 
ties, cut  a  Bolid  smooth  gravel  road,  uid  put  in 
a  wooden  culvert,  thereby  injuring  and  obstruct- 
ing the  road,  and  later  commenced  cutdng  tiie 
road  at  another  point,  a  fine  of  f50  was  proper. 

[Ed.  Note.— For  other  cases,  see  Highways; 
Cent.  Dig.  SS^  447-455  ;  Dec.  Dig.  |  164.*] 

4.  Cbiminal  Law  (g  1090*)— Resebvation  op 
Gbounds  of  Review. 

Under  Old  Code  Grim.  Proc.  1895,  art.  717, 
authorizing  eitber  party  to  present  instructions 
which  the  court  shall  dtb^  give  or  refuse  with 
or  without  modification,  article  719,  providing 
that  in  misdemeanor  cases  the  court  need  not 
chane  the  jury  except  at  the  request  of  coun- 
sel, but  when  so  requested  shall  give  or  refuse 
such  charges,  with  or  without  modification,  as 
are  asked  in  writing,  and  artide  723,  providing 
that  a  judgment  shall  not  be  reversed  for  vio- 
lations of  the  eight  preceding  articles,  unless 
the  error  was  calculated  to  injure  defendant's 
rights  and  was  excepted  to  at  the  time  of  the 
trial,  or  on  a  motion  for  a  new  trial,  in  a  mis- 
demeanor case  the  giving  and  refusal  of  in- 
structions cannot  be  considered,  unless  bUls  of 
exceptions  are  taken  at  the  time  in  which  the 
specific  reasons  why  the  court  erred  are  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Die.  M  2653.  2789,,2S0»-2S22.  2825- 
2827',  2927,  2928,  2948.  3204;  Dec.  Dig.  | 
1090.*] 

6.  CBiuinAL  Law  (fi  829*)- Tbiai^— Instbdo- 

TIONS  COVEBED  BT  TUOSB  GiVEN. 

It  was  not  error  to  refuse  special  charges 
which,  so  far  as  necessary  and  proper,  were 
embnu»d  in  the  main  charge. 

[E:d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  20U;  Dec  Dig.  |  829.*] 

6.  HlOHWATB  (S  164*)  —  OBBTBUOnOMS  AND 

Injubiss— CBrniHAi.  PBOBEOimoira— £vx- 

DENCE. 

On  a  trial  for  willfully  obstructing  or  ia- 
juriug  a  public  road,  in  violation  of  Penal  Code 
1911,  art.  812,  as  amended  by  Acts  88d  Leg.  c 
128,  where  accused  claimed  that  he  acted  suely 
to  protect  hie  premises  from  backwater  catwra 
by  the  road,  evidence  that  when  a  county  com- 
missioner sent  word  to  accused  declining  to  take 
any  action,  and  stating  tbat  the  road  was  not 
the  cause  of  the  water  backing  up,  accused  said: 
"It  seems  we  have  no  commissioner,  and  no  com- 
misaionera'  court ;  just  let's  take  the  matter  in 
our  own  hands  and  attend  to  it,"  and  that  wheo 
warned  by  a  constable  that  he  and  those  aiding 
him  would  be  prosecuted,  be  replied,  "Let's  go 
ahead  and  cut  it  in  five  or  six  plaeee  anyhow, 
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and  inrt  let  ttwajWD— eutrf*— TOi  retonukt  <m 
the  qoMtion  of  wUBalliieaB* 

[Ed.  Note.— For  other  osse^  aee  Hichwaji, 
Cont.  Dig.  H  447-4B5 ;  Dec.  Dig.  f  164/^ 

Ai^ieal  from  VlctocU  Ooant^  Oonrt;  J.  F. 
Pool,  Judge. 

J.  W.  Brown  was  convicted  ot  an  ofloue, 
and  lie  appeals.  Affirmed. 

J.  L.  Dnpree  and  C.  F.  &  O.  O.  Oaraner,  all 
ot  Victoria,  for  appellant.  O.  B.  Lane,  Asst. 
Atty.  Gen.,  for  tbe  State. 

PRBNDERGAST,  P.  J.  Appellant  was 
conTlcted  for  unlawfully  and  wlllfally  ob- 
structing and  Injuring,  and  causing  this  to  be 
done,  one  of  the  certain  public  roads  In  said 
connty,  and  fined  $50. 

The  record,  practically  without  contradic- 
tion, except  as  hereinafter  mentioned,  Shows 
this  state  of  fact: 

[1]  Abont  a  year  before  Sept^ber,  1913, 
Victoria  county,  by  and  through  Its  properly 
constitnted  authorities,  bad  graded  and  grav- 
eled said  public  road,  making  it  a  solid, 
Bmooth  graveled  road.  The  country  there- 
abouts was  flat;  smootti  country,  exc^t  that 
at  one  point  near  a  small  town  or  village 
the  road  crossed  a  depression  or  drain.  The 
comity  authorities  put,  at  this  plaee^  a  gal- 
vanized iron  drain,  about  two  feet  In  diam- 
eter, which  was  deemed  sufficient  A  day  or 
two  before  September  18th  a  somewhat 
hravy  rain  fell  in  that  country,  and  the  wa- 
ter on  both  sides  of  this  road  was  backed  up 
oonslderahly  by  a  railroad  embalmment  near, 
but  below,  this  road  culvert  Tbe  county 
commlssloneF,  who  for  the  county  and  by  its 
authority  bad  had  said  road  constructed  and 
was  Buperrlaing  It,  was  at  said  town,  and. 
his  attention  betug  called  thereto^  he  exam- 
ined the  aitnatlon,  and  found  that  the  road 
was  not  backing  up  the  water,  bat  the  back- 
ing up  and  lack  of  drainage  ms  caused  by 
said  railRjad  embankmoiC  Tbe  ai^lanfs 
residence  was  several  hundred  yards  above 
this  road,  and  he,  also  nearer  thereto  than 
his  reBld«ice,  owned  a  tenant  house,  and  he 
found  that  the  water  was  backed  up  some- 
what around  his  residence,  and  more  so 
about  bis  tenant  house.  He  learned  that 
said  county  commissioner  was  in  the  town 
on  that  occa^n,  and  be  had  one  of  his 
neighbors  to  tell  the  commisslcmer  that  be 
and  others  wanted  to  see  him  about  said 
backwater  and  ask  bim  to  fix  some  time  aft- 
er dinner  to  meet  them.  This  friend  inter- 
viewed tbe  commissioner,  as  requested  by 
appellant,  and  sought  to  make  this  engage* 
ment,  bat  the  commissioner  told  him  that  he 
bad  already  examined  the  situation  and 
foond  that  the  culvert  under  the  road  was 
amply  suffldent  to  conv^  the  water  off,  and 
was  not  tbe  cause  of  the  water  being  badud 
np  about  appellant's  property,  but  was  caosed 
said  railroad,  and  that  if  they  would  get 
the  railroad  embankment  removed,  and  the 


culvert  that  he  had  was  not  soffident,  that 
he  had  another  Iron  culvert  on  the  ground, 
and  he  would  put  that  In,  or  whatever  was 
sufficient  to  properly  convey  the  water  away. 
As  the  commissioner  could  not  wait  to  meet 
the  appointment  appellant  sought,  he  left 
the  town.  After  dinner  the  appellant,  with 
others,  met  where  he  had  sought  the  com* 
missloner  to  meet  them,  and  his  friend  re- 
ported bis  Interview  with  tbe  commissioner 
and  the  result  thereof  and  what  was  told 
him  by  the  commissioner.  This  angered  ap- 
pellant and  he  thereupon  said:  "I  do  not 
consider  that  we  have  got  any  commissioner 
or  any  commissioners'  court;  they  are  not 
going  to  do  anything ;  we  will  Juat  take  the 
matter  In  our  own  hands  and  cut  It  ourselves 
anyhow."  Appellant  testified  he  did  not  re- 
member making  any  such  statement  The 
others  thereafter  examined  the  ground,  and 
substantiated  what  the  commissioner  had 
Bald  as  to  Uie  caose  of  tbe  backwater  and 
the  claimed  insufficiency  of  the  culverts  un- 
der the  road.  Tbe  commissioner  also  sent 
word  at  the  time  by  appellant's  friend,  tell- 
ing bim  and  the  others  not  to  cut  that  road. 
Notwithstanding  this,  a  day  or  two  later,  ap- 
pellant bought  and  with  the  assistance  of 
others  under  bis  direction,  on  Saturday  did 
cut  tbe  road  and  put  a  wooden  culvert  there- 
in. The  uncontradicted  testimony  shows,  In 
effect  that  the  road  thereby  was  Injured  and 
was  obstructed.  Some  of  ' the  witnesses  tes- 
tified that  the  road,  after  it  was  thus  cot  by 
appellant  and  this  wooden  culvert  put  in, 
was  not  In  good  condition,  describing  how 
and  why  it  was  not  and  stating  that  It  was 
nothing  like  In  as  good  condition  after,  as  be- 
fore. The  appellant  himself  testified  that  at 
the  ends  where  he  put  in  the  Wooden  culvert 
the  road  got  boggy  on  each  side,  and  he  aft- 
erwards fixed  it,  sayhig:  "Before  I  put  In 
this  culvert  this  was  a  solid  gravel  road. 
The  road  Is  not  as  smooth  now  as  It  was  be- 
fore I  put  in  the  culvert" 

Just  after  appellant  cut  the  road  and  put 
In  this  wooden  culvert  another  heavy  rain 
fell  there.  The  railroad  embankment  like- 
wise caused  the  water  to  back  up  substan- 
tially as  It  had  a  few  days  before  In  the 
first  rain.  On  Tuesday  or  Wednesday  after 
lU^llant  had  cut  the  road  and  put  In  this 
wooden  cnlvert  on  the  previous  Saturday', 
the  constable  of  the  precinct  saw  appellant 
and  others  at  another  point  on  tills  same 
road  about  100  yards  from  where  he  had 
previously  cut  It,  prepared  to  again  cut  the 
road  at  that  place.  He  thereupon  went  to 
where  they  were,  Inquind  what  they  were 
going  to  do,  and  they  told  him  they  were 
going  to  put  in  a  wooden  cnlvert  He  In  ef- 
fect forbade  them  to  do  so,  and  told  tbam  if 
Qiey  did  be  would  arrest  them.  The  con- 
stable thereupon  wait  bade  to  his  place  of 
business  and  at  once  communicated  with  the 
county  judge  and  commissioners'  court  and 
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the  said  same  comminstoDer  who  bad  this  [ 
road  In  charge,  and  told  them  what  appel- 
lant was  In  the  act  of  doing  again.  They 
thereupon  told  the  constable  to  Inform  ap- 
pellant that  he  must  not  cut  that  road,  and 
that  If  he  did,  all  of  them  who  participated 
would  be  prosecuted.  The  constable  went 
back  and  delivered  the  message.  The  pai> 
ties  bad  Just  begun  operatioas  to  cut  the 
road  again.  Upon  the  delivery  of  the  mes- 
sage appellant  said  to  his  associates:  "Let's 
go  ahead  and  cut  it  in  6  or  6  places  anyhow, 
and  just  let  them  prosecute."  Appellant  de- 
nied saying  all  this,  but  said  he  did  say  at 
the  time,  "Let's  go  ahead  and  put  in  a 
culvert"  Another  one  of  bis  associates  who 
was  present  at  fbe  time  testified  that  appel- 
lant did  say  on  this  occasion.  "Let's  cnt  it 
anyhow." 

[2,  3]  We  think  the  evidence  Is  amply  suf- 
fldent  to  sustain  the  verdict  The  evidence 
tends  to  show,  and  we  think  with  reasonable 
certainty  does  show,  that  the  said  road  had 
been  -properly  eoDstmcted  by  the  regularly 
constituted  and  proper  authorities  of  the 
county;  that  the  appellant  oondnded  it  had 
not  been,  and  h^  against  the  positiTe  pro- 
tests and  objection  of  the  properly  conaUtut 
ed  authorities,  undertook  to  determine  for 
himself  that  the  road  was  not  properly  con- 
stroeted,  and  that  he  wonld  take  the  matter 
and  tibe  law  In  his  own  hands  and  construct 
it  dUTerently  to  lAilt  his  own  desires;  that 
he  knowing^,  wlllfnlly,  and  Intentionally  vi- 
olated the  law,  and  that  Ua  acts,  shown  by 
his  conduct  and  all  the  facta,  were  unJusU- 
lled,  and  tiie  punishment  meted  out  to  him 
was  proper. 

[4]  He  requested  two  q>eclal  charges 
which  the  court;  refused.  In  his  motion  for 
a  new  trial  he  also  had  some  complaints  to 
the  court's  Charge  but  none  of  these  matters 
are  presented  In  such  a  way  aa  to  authorize 
this  court  to  review  tbem.  As  said  by  this 
court  in  Giles  t.  State,  148  S.  W.  320:  "It 
ia  the  well-eatabUshed  law  of  this  state  that 
In  misdemeanor  cases  the  only  way  this  court 
Is  authorized  to  consider  complaints  of  the 
charge  of  the  court  and  the  refusal  of  spe- 
cial charges  requested  is  by  bill  of  excep- 
tions taken  at  the  time  to  the  charge  of  the 
court  in  the  matters  attempted  to  be  com- 
plained of,  and  to  the  refusal  of  the  court  to 
give  the  special  charges  requested,  giving  in 
the  bill  therefor  the  specific  reasons  why  the 
court  erred  in  giving  the  charge  complained 
of,  or,  as  the  case  may  be,  in  refusing  the  re- 
quested charge.  Articles  717,  719.  723,  O.  O. 
P..  1895  (Old);  Hobba  v.  State,  7  Tex.  App. 
118;  Campbell  v.  State,  3  Tex.  App.  33; 
Goode  v.  State,  2  Tex.  App.  520;  Dunbar 
V.  State,  84  Tex.  Or.  B,  596,  81  S.  W.  401 ; 
Downey  v.  State,  83  Tex.  Cr.  R.  880,  26  S,  W. 
627;  Loyd  v.  State,  19  Tex.  App.  822;  Ln- 
do  T.  State,  35  Tex.  Cr.  K.  320,  33  S.  W.  858 ; 
Martin  v.  State,  32  Tex.  Or.  R.  442,  24  S.  W. 
512;  Wright  t.  State,  60  Tex.  Or.  B.  386,  131 


I  8.  W.  1070 ;  Jenkins  v.  State,  60  Tex.  Cr.  B. 
467,  132  S.  W.  138 ;  BasQuez  v.  State,  06  Tex. 
Or.  B.  330,  110  S.  W.  861.  It  Is  unnecessary 
to  dte  other  case&" 

[G]  However,  wherever  necessary  and 
proper  to  be  given,  the  court  In  his  main 
chaise  embraced  all  that  was  asked  by  ap- 
pellant In  his  special  charges  and  none  of 
appellant's  complalnte  of  the  court's  cliarge 
present  any  reversible  error,  even  If  we  oonld 
consider  his  complaints. 

[6]  He  has  two  bills  of  exceptions  to  the 
Introduction  of  evidence.   One  is  to  that  part 
of  the  testimony  of  Ms  friend  whom  he  had 
to  Interview  the  commissioner,  substantially 
recited  above,  that  he  himself  replied:  "It 
seems  we  have  no  commissioner  and  no  com- 
missioners' court;  Just  let's  take  the  matter 
in  our  own  hands  and  attend  to  it"  The 
other  bill  la  to  that  part  of  the  testimony  of 
the  constable  of  what  he  swore  appellant 
said  when  he  delivered  the  commissioners' 
court's  message  to  the  efCect  that  he  in  re- 
ply thereto,  said,  "Let's  go  ahead  and  cut  it 
In  five  or  six  places  anyhow,  and  Jnat  let 
them  prosecute."   His  objection  to  the  flrat 
of  these  matters  was  that  the  testimony  was 
Irrelevant,  immaterial,  and  not  admladble 
for  any  puntose.   And  his  objection  to  the 
other  was  because  the  same  was  Irrelevant 
and  immaterial,  and  not  in  any  way  connect- 
ed with  the  act  for  which  he  was  on  trial, 
and  did  not  show  the  commission  of  any  <rf- 
fenaa  and  was  Inadmissible  for  any  purpose 
The  law  under  wUcfa  this  prosecution  was 
had  (article  812,  F.  0.,  amended  by  Act  of 
AprU  8,  1813,  p.  268)  requlrea  that  the  state 
diall  prove  that  the  accused  lofR/vIlv  ob- 
structed or  Injured  tbe  road.  Appellant 
claimed  that  be  did  not  willfully  obstruct  or 
injure  tbe  road,  but  that  his  purpose  uid  In- 
tention was  innocent,  and  that  if  he  obstmci- 
ed  and  injured  the  road,  be  did  ao  solely  to 
protect  hJs  premises  from  badcwater  caused 
by  said  road.   His  intention,  whether  will- 
ful or  innocent,  was  therefore  a  material 
question.   This  testimony  which  he  objected 
to  tended  to  show  that  what  he  did  was  will- 
ful  and  not  innocent    Judge  White,  lo 
section  1070  of  his  Annoteted  Code  of  Crim- 
inal Procedure,  p.  676,  among  other  things, 
says:  "Relevancy  Is  defined  to  be  that  which 
conduces  to  tbe  proof  of  a  pertinent  hypothe- 
sis ;  a  pertinent  hypothesis  being  one  whldi, 
if  susteined,  would  logically  influence  tbe 
issue.  Hence  it  is  relevant  to  put  in  evidence 
any  circumstance  which  tends  to  make  the 
proposition  at  issue  either  more  or  leas  prob- 
able. Whatever  is  a  condition,  eithw  of  the 
existence  or  of  the  nonexistence  of  a  relevant 
hypothesis,  may  be  shown.   •   •   •  EtI. 
dence,  though  not  bearing  directly  on  the  Is- 
sue, nor  sufficient  per  se  to  support  a  convic- 
tion, is  admissible  If  It  tendt  to  prove  the 
issue  or  constitutes  a  link  in  proof  of  if— 
citing  caaea  from  this  court  to  support  of  Us 
proposltlona  Again,  in  sectioo  107^  he  sayt: 
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"However  remote  from  the  main  Issue  Id 
point  of  time,  place,  or  otber  circumstances  a 
fact  may  be.  If  relevant  and  tending  to  ex- 
plain tbe  main  Issue,  the  safer  practice  is 
to  admit  evidence  tbereof,  leaving  the  qu^ 
tlon  of  the  weight  to  the  Jury.  •  •  • 
Facta  tending  to  show .  a  motive  (Intent) 
thoQgh  remote,  are  admissible  in  evidence," 
also  citing  cases  from  this  court  supporting 
Ills  propositions.  Again  be  says,  In  section 
1231  of  his  Annotated  Penal  Code:  "It  Is 
competent  to  prove  acts,  conduct,  or  declara- 
tloDs  of  the  accused  which  tend  to  establish 
bis  knowledge  or  intent,  though  they,  in 
tliemselves,  conatltnte.  In  law,  distinct 
crimes,  and  are  apparently  collateral  and 
foreign  to  the  main  Issue,  and  may  have  oc- 
curred either  prior  or  subsequent  to  the  act 
toT  which  the  accused  is  being  tried" — citing 
again  caees  from  this  court  supporting  his 
propositions. 

In  our  opinion  the  evidence  objected  to  by 
said  bills  was  admissible  in  this  case. 

The  Judgment  will  be  affirmed. 

DAVIDSON,  J.,  absent  at  consultation. 


STEEZiB  V.  ffTATE.  (Na  8084.) 
(Opart  of  Criminal  Appeals  of  Texas.  April 
flk  1014.  Behearisg  Denied  May  6,  1914.) 

Wk&PONS  ({  8*>-OnXNSE8. 

Under  the  statute  declaring  that  any  per- 
son who  shall  carry  on  or  aboat  htg  perBon  any 
pistol  shall  be  punisbed,  it  Is  unlawful  to  carry 
a  piatol,  whether  a  new  one  or  an  old  one,  load- 
-ed  or  unloaded,  or  a  good  or  an  inferior  one. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  I  7;  Dec.  Dig.  8  8.*] 

Appeal  from  Nacogdoches  County  Conrt; 
Geo.  F.  Ingraham,  Judge. 

Boy  Steele  was  convicted  of  carrying  a 
idstol,  and  he  appeals.  Affirmed. 

J.  F.  Perrltt^  of  Nacogdoches,  for  appel- 
lant G.  EL  lAne»  Arat  Atty.  Gen.,  for  the 
State. 

PKENDEKGAST,  !P.  J.  Appellant  was 
convicted  for  carrying  a  pistol.  Appellant 
aaked  the  court  to  charge  that  if  the  Jury 
believed  from  the  evidence  beyond  a  reason- 
able doubt  that  the  appellant  did  have  a  pis- 
tol, as  charged,  but  "yon  further  believe  that 
the  pistol  was  not  in  shooting  condition,  or 
if  you  have  a  reasonable  doubt"  of  It,  find 
him  not  guilty.  He  also  complains  of  this 
paragraph  of  the  court's  charge:  "If  the  de- 
fendant carried  a  pistol,  it  would  not  make 
any  difference  whether  the  pistol  was  an  old 
one  or  a  new  one,  or  was  loaded  or  unloaded. 
The  law  merely  says  that  It  Is  unlawful  to 
carry  a  pistol,  and  malies  no  difference  wheth- 
er it  was  a  good  pistol  or  an  inferior  one.  but 
It  must  be  a  plstoL" 

The  court  qualified  appellant's  bill  com- 
plaining of  this  charge  by  stating:  'That 
fbe  witness  Andreir  Arrlola  testified,  In 


speaking  of  the  gun:  1  felt  something  in  his 
pocket,  and  pulled  it  out,  and  It  was  a  pis- 
tol; was  a  common-looking  blue  plstoL  It 
all  seemed  to  be  there,  and  as  far  as  I  know 
it  was  a  whole  pistol.  It  had  hammer  and 
all.'  Tom  Collins  testified:  'Roy  Steele  and 
Cal  Eddlngs'  boy  caught  up  with  us.  Direct- 
ly Andrew  came  up  to  the  wagon  and  said: 
"Look  here!  what  I  got,"  and  showed  us  a 
pistol.  'It  was  loaded,  and  the  cartridges 
looked  like  they  had  been  snapped  on.  It 
was  loaded  next  morning  when  I  looked  at 
it.  It  was  a  pistol,  and  was  an  old-looking 
pistol,  and  had  a  hammer  and  trU^er.*  The 
defendant  testified:  'I  broi^ht  it  to  town 
with  me  and  hid  It  In  my  slicker,  and  left 
it  In  my  slicker  until  I  started  out,  and  then 
took  It  out  and  put  it  In  my  pocket*  The 
attempts  to  shoot  the  pistol  were  on  the  next 
morning,  after  the  pistol  had  been  thn>wn 
in  thtf  wagon  the  night  before." 

We  think  the  court  properly  refused  to 
give  appellant's  said  special  charge,  and 
there  was  no  error  In  giving  the  paragraph  of 
his  charge  qnoted  and  excepted  to  above. 
We  do  not  regard  Blackburn  v.  State,  58  Tex. 
Or.  R.  48,  124  S.  W.  666,  dted  and  relied 
on  by  appellant  as  In  point  The  statute  Is: 
"If  any  person  shall  carry  on  or  about  his 
person  anv  pistol,  he  shall  be  punished  by 
fine,"  etc. 

We  think  there  Is  bo  error  shown  in  the 
Judgment  of  tho  court  bdlow,  and  It  will  be 
affirmed. 


SAMPER  V.  STATa    (No.  809a) 
(Court  of  Criminal  Appeals  of  Texas.  April 
15,  1914.) 

1.  Cbikiwal  Law  (|  1098*)— Appeal— Statb- 
ifENT  OP  Facts— Contents. 

If  the  alleged  lihelous  article  is.  not  eon< 
taioed  in  the  statement  of  facts,  In  a  prosecu- 
tion for  libel,  the  Jadgment  of  eonTlcntm  will 
not  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fl  2863,  2865;  Dec.  Dig.  f 
1098.»] 

2.  Libel  and  Slandbb  (g  165*)— Cbimxnax. 
Bbsponsibilitt. 

It  was  not  error.  In  a  prosecution  for  libel, 
to  permit  proof  of  the  meaning  of  the  word  "ren- 
egade," used  in  the  libelous  article,  as  the  coort 
could  have  legally  defined  the  word  In  its  charge. 

[Ed.  Note,— For  other  cases,  see  Ubel  and 
Slander,  Cent  Dig.  H  430-436;  Dec  Dig.  1 
155.*] 

Appeal  from  District  Court  Webb  County; 
J.  F.  Mullally,  Judge. 

Carlos  M.  Samper  was  convicted  of  Ubel, 
and  appeals.   Reversed  and  remanded. 

Greer  &  Hamilton,  of  Laredo,  for  appel- 
lant. C.  B.  Lane,  Asst  Atty.  Qea^  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
libel,  and  his  punishment  assessed  at  a  fine 
of  $100. 

[1]  The  complaint  was  based  on  an  artlde 
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appearing  In  the  E3  Pxogreao,  of  which  ap- 
pellant was  the  editor  and  manager.  Mr. 
Volls  testified  that  he  took  the  cUpp]jig  from 
a  copy  of  the  paper  of  date  November  30, 
1013,  and  translated  It  from  Spanish  into 
English,  and  the  English  tranalatloa  Is  a  cor- 
rect and  substantial  translation  of  the  Span- 
ish; bat  nowhere  in  the  statement  of  facts 
is  the  article  copied  In  the  record.  It  was 
doubtless  introduced  In  evidence;  .bat  lo 
making  up  the  statement  of  facts  It  is  omitted 
therefrom,  and  under  such  circumstances  we 
would  not  be  authorized  to  affirm  the  casa 
It  is  strange  that  material  parts  of  the  evi- 
dence adduced  are  often  omitted  from  the 
record  sent  us;  but  such  is  frequently  the 
case,  and  we  hope  that  more  care  will  be  tak- 
en In  the  preparation  of  the  statement  of 
facts,  and  the  officers  see  tliat  it  Is  correct 
before  agreeing  to  it  and  permitting  It  to 
be  filed. 

The  Information  we  think  is  sufficient,  and 
the  court  did  not  err  In  overruling  the  mo- 
tion to  quash  it. 

[21  Neither  do  we  think  the  court  erred  in 
permitting  the  state  to  prove  the  meaning  of 
the  word  "renegade."  The  court  could  have 
legally  defined  this  word  in  his  charge,  and 
proof  of  its  literal  meaning  would  not  pre- 
asBt  OTor. 

The  court's  charge  la  not  subject  to  the 
crltldsms  contained  in  appellant's  objections 
thereto,  and  espedally  Is  this  true  when  we 
take  into  consideration  the  two  special  charg- 
es given  at  appellant's  instance  and  request 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded. 


HODGES  T.  STATE.    (No.  3093,) 

(Court  of  (Mmlnal  Apneala  of  Texas.  April  16, 
1914.) 

1.  AasAUXiT  AND  Battbet  (I  64*)— OvniraiB— 

AOOBAVATED  ASSAULT. 

Under  Pen.  Code  1895,  art  601,  sabd.  9, 
defining  an  aggravated  assault  as  an  aasauU, 
the  assault  must  be  committed  with  a  fixed  pur> 
pose,  and  not  upon  a  raeh  impulBe,  though  the 
length  of  time  fa  Immaterial  If  a  fixed  purpose 
appears,  and  the  real  injary  infiicted  is  not 
material,  except  as  it  may  tend  to  show  that  the 
means  were  calculated  to  Inflict  serious  bodily 
injury. 

[Ed.  Note.— For  other  eases,  see  Assault  and 
^ttery,  Gent.  Dig.  H  75-78;   Dec.  Dig.  | 

2.  CaiMiNAt  Law  Q  1178*)— Afpbai>— Hauc- 

LES8  ErBOB. 

In  a  prosecution  tmder  Pen.  Code  1895, 
art  601,  subd.  9,  for  aggravated  assault,  where 
both  simple  and  aggravated  assault  were  submit- 
ted, a  failure  to  instruct  upon  the  reasonable 
doubt  in  favor  of  defendant  as  between  the  two 
degrees,  while  of  itself  not  error,  was  reversible 
error,  where,  had  it  been  given,  error  in  failing 
to  give  defendant's  request  that  if  the  diffi- 
culty arose  from  provocation  arising  at  the 
time,  be  wonld  not  be  guilty  of  aggravated  as- 
sault would  have  been  cured. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  3164-3168;  Dec.  Dig.  S 
1178.*] 


3.  Cbiuinai.  Law  »  706*)— 1^XAZ/~Mibcon> 
DUCT  OF  State's  ATroBitxr. 

In  a  prosecudon  in  a  prohibition'  coooty. 
the  action  of  the  prosecutor  in  asking  each  of 
defendant's  witnesses  if  they  had  not  been  drink- 
ing that  day,  and  If  they  aad  not  drunk  with 
defendant,  and,  though  they  denied  It,  failing  to 
follow  it  np  by  affirmative  testimony,  was  im- 
proper as  an  effort  to  prejudice  the  jury  against 
defendant  and  some  of  tus  material  witneasea 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  i  1681;  Dec  Dig.  1  706.*] 

4.  AssAUXT  AND  Battebt  (|  92*)— Admibsi- 

BILITT  or  BVIDBNOI^— CoiniUOT  OT  DEFEND- 
ANT. 

Evidence  aa  to  whether  defendant  had  a 
bottle  of  whisky  in  his  store  that  day,  or  had 
in  fact  taken  a  drink  or  two  tJiat  day,  without 
any  eontentlMi  that  the  assaolt  occurred  in  the 
store,  or  that  be  was  intoxicated  at  the  time, 
was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery.  GenL  Dig.  H  1S7-189;  De&  Dig.  | 

5.  Cbimxnax.  Law  (|  1169*)— AniasaioR  ov 

EVIDINOI. 

In  a  prosecution  for  assault  In  a  prohibition 
county,  error  In  the  admission  of  evloence  as  to 
defendant's  possession  of  whisky,  and  as  to 
whether  or  not  he  had  besn  drinking,  was  imj- 
udicial. 

[Ed.  Note.— For  other  cases,  see  Criminal 

Law.  Cent  Die.  §|  754,  30^  8130,  3137-3143; 
Dec.  Dig.  I  1169.*] 

6.  ASSAVLTAND  BaTTBBT  (S  02*)— ADUISSIBn> 

ITT  or  BvioBNCE  —  Assault  bt  Ahotueb 
Pbbson. 

In  a  prosecution  for  aggravated  assault, 
that  another*  person  struck  Uie  person  alleged 
to  have  been  assaulted  by  defendant  was  imma- 
terial, unless  it  was  expected  to  show  an  acting 
together  in  the  assault 

[Ed.  Note.--For  other  cases,  see  Assault  and 
aittery,  Cent  Dig.       137-189;   Dec.  Dig.  S 

Appeal  from  CoUingaworth  County  Court; 
R.  H.  Cocke,  Jr.,  Judge. 

D.  H.  Hodges  was  convleted  of  an  agsra- 
vated  assault,  and  he  appeals.  Beveraed  and 
rananded. 

Templeton  &  Templeton,  of  Wellington,  W. 
F.  Ramsey  and  C.  Ll  Black,  both  of  Austin, 
for  appellant  0.  E.  Lane,  Asst.  Atty.  Gen., 
for  the  State. 

HABPER,  J.  [t,2]  Appellant  was  prose- 
cuted for  committing  an  aggravated  assault 
under  subdivision  9  of  article  601,  Pen.  Code 
1895;  the  indictment  charging  that  the  as- 
sault was  committed  with  "premeditated  de- 
sign and  by  the  use  of  means  calculated  to 
inflict  serious  bodily  Injury."  It  Is  thus  seen 
that,  to  constitute  this  offense  under  this 
provision  of  the  Code,  two  things  must  com- 
bine: First,  the  assault  must  be  committed 
upon  "premeditated  design";  that  is,  from  a 
flxed  purpose  formed  In  the  mind,  and  not 
upon  a  rash,  inconsiderate  Impulse.  It  is 
true,  the  length  of  time  Is  immaterial  if  the 
evidence  shows  a  formed  and  fixed  purpose 
and  design.  And,  second,  the  assault  under 
such  circumstances  must  be  committed  by 
means  calculated  to  Inflict  serious  bodily  in- 
Jury.    The  real  Injury  Inflicted  Is  not  so 
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mat^al,  except  In  so  tar  as  It  may  tend  to 
show  that  tbe  means  used  were  calculated 
ami  perhaps  did  infilct  serlouB  bodily  Injury. 
While  the  court  eubniitted  both  simple  and 
Bggrayated  assatilt,  yet  he  did  not  in  the 
charge  Instruct  the  Jury  as  regards  the  rea- 
sonable donbt  in  tavor  of  defendant  as  be- 
tween the  two  degrees;  and  while  a  failure 
to  do  this  would  not  present  error  In  and  of 
itself  alone,  yet  It  he  bad  so  d<nie,  the  error 
In  failing  to  gLYe  appellant's  special  charge, 
In  which  he  requested  the  court  to  charge 
the  Jury  that,  if  the  difficulty  between  appe- 
lant and  Mr.  HowelL  arose  over  provocation 
arUdng  at  the  time,  defendant  would  not 
be  guilty  of  an  aggravated  assault  The 
testimony  offered  In  behalf  of  defmdant 
raised  the  issue  Oat  he  went  to  the  place 
whore  Mr.  Howell  and.  another  were  engaged 
in  a  flgbt,  not  knowing  who  they  #ere,  and. 
when  he  approadhed.  Mr.  HoweU  accused 
falm  of  indthis  the  fight  between  himself  and 
Watklns,  and  the  fight  betwem  appelant  and 
the  prosecntliv  witness  grew  out  of  this 
mattez^— a  sudden  quarrel*  iU  fueling  already 
existing  between  them,  and  a  fight  with  no 
premeditation.  It  Is  true  tliat  the  state's 
STldence  would  sustain  a  finding  that  the 
assault  was  premeditated,  and  in  a  measure 
ddlbei-ate;  yet,  the  issue  being  in  the  case, 
the  court  sAiould  have  In  some  way  clearly  in- 
structed the  Jury  the  distlnguishtog  features 
between  aggravated  and  simple  assault  under 
the  section  of  law  upon  which  the  prosecu- 
tion was  based. 

131  As  tbe  case  will  be  reversed,  we  will 
not  discuss  the  testimony  further  than  to  say 
that  the  testimony  is  sufficient  to  sustain 
aggravated  assault,  if  the  Jury  should  so  find 
apon  a  fair  submission  of  the  issues;  but 
we  do  not  think  the  court  should  have  per- 
mitted state's  counsel  to  ask  each  witness  for 
the  defendant  If  they  had  not  been  drinking 
that  day,  and  if  they  had  not  drunk  with 
appellant.  If  th^  state  had  proposed  to  fol- 
low It  up  with  testimony  that  they  bad  drunk 
with  appellant,  when  they  denied  It,  and  It 
was  on  account  of  their  friendly  relations 
with  appellant  they  were  testifying  as  they 
did,  as  affecting  their  credit,  it  m^ht  be  ad- 
inlssible.  let  after  asking  these  questions 
and  eliciting  that  they  bad  taken  a  few 
drinks  that  day,-  a  matter  with  which  appel- 
lant was  in  no  way  connected,  and  then  ask 
them  If  they  had  not  drunk  with  appellant, 
and,  when  denied,  pursue  it  no  further,  would 
Incline  one  to  the  opinion  that  it  was  but  an 
effort  to  prejudice  a  Jury,  in  a  prohibition 
county,  against  appellant  and  some  of  his 
Biatertal  witnesses. 

[4. 1]  Again  we  cannot  see  as  to  what  Issue 
1q  the  case  It  was  material  as  to  whether  or 
^  appellant  had  a  bottle  of  whisky  in  his 
that  day,  as  the  fight  did  not  take  place 
^  the  store,  nor  near  it:  nor  bow  it  was 
material  as  to  whether  aKKllant  had  in  fitct 


taken  a  drink  or  two  that  day.  It  Is  not  con- 
tended that  he  was  Intoxicated  at  the  time 
of  the  fight,  nor  so  drunk  he  could  not  intelli- 
gently detail  what  occurred,  nor  that  this 
fight  grew  out  of  or  was  about  the  drinking 
of  any  whisky.  Appellant  contends  that  all 
this  testimony  was  calculated  to  prejudice 
the  Jury  against  btm,  and,  from  the  amount 
of  the  pnnlshmoit  asseaaed,  it  aeons  that 
tlils^  or  some  ottter  drcnmstance  not  dis- 
posed by  this  record,  did  cause  them  to 
assess  a  moat  unusual  punishment  for  this 
charactw  vt  offienae^  a  fine  of  fISO.  As  under 
the  tacts  in  this  case  this  testimony  was  Inr 
admis^ble,  and  may  have  ctmtributed  to  the 
punishment  fixed,  we  cannot  say  it  was  bann> 
less  error,  and  on  another  trtal  it  will  not  be 
admitted,  unless  the  state  expects  in  some 
way  to  connect  it  up  with  the  transaction  for 
which  appellaiU:  is  on  tzlaL  There  are  severe 
al  bills  relating  to  this  matter,  but  we  do  not 
deem  it  necessary  to  discuss  each  of  them. 

It  is  useless  to  discuss  the  motion  for  a 
continuance,  as  aKiellant  will  have  ample 
time  to  secure  the  atteudsnce  ot  the  witnesses 
upon  anottier  tilal. 

[I]  The  ftct  that  another  person  struck  Mr. 
Howell  would  be  immaterial,  unless  it  is  ex- 
pected by  circumstantial  evidence  or  others 
wise  to  show  an  acting  together  between  the 
parties.  Appellant  would  not  be  responsible 
for  the  acts  of  the  third  perscm,  not  named  in 
tbe  record,  unless  the  law  woiUd  make  them 
principals  in  the  assault.  If  it  was  intoided 
to  show  that  appellant  did  not  inflict  the  in- 
juries on  the  head.  It  might  be  admissible  for 
that  purpose;  but  appellant  ottered  none  of 
this  testimony,  and  under  the  evidence  beton 
us  it  was  inadmissible  on  behalf  of  tbe  stat^ 
and  the  objections  of  appellant  should  have 
been  sustained,  end  on  another  trial  It  will  be 
excluded,  unless  the  state  expects  to  show 
that  the  parties  were  acting  together  in  the 
assault  on  Mr.  Howell. 

We  do  not  deem  It  necessary  to  discuss  the 
other  bills,  as  the  matters  herein  ruled  ufHin 
sufficiently  applies  the  law  to  them,  and  on 
another  trial  the  court  will  be  govwned 
thereby. 

The  judgment  Is  reversed,  and  tbe  cause 

remanded. 


CHANT  V.  STATE.    (No.  2903.) 

(Court  of  Criminal  Appeals  of  Texas.   April  8, 

1914.    Rehearing  Denied  May  6,  1914.) 
L  CsnnifAL  lAw  (S  575*)— Special  Tebhb- 

AUTHOBITT  TO  CALL. 

Tbe  district  court,  complying  with  Rev. 
St.  1911.  arts.  1718-1'^e,  haa  authority  to  call 
a  special  term  for  tbe  trial  of  a  murder  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1204-1296,  1377;  Dec.  Dig. 
S  575.»] 

2.  Cbiuinai.  Law  (|  364*)— 1Dvidbncie--Siu-- 

SBSVINO  DEOI.ABATIONS. 

Where  accused  left  tbe  {dace  where  he 
Ulled  decedent,  and  later  in  tin  night  went  to 
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tlw  home  of  a  third  person  and  called  a  juatice 
of  the  peace  over  the  phone,  his  statement* 
made  to  the  third  person  and  to  the  jnetiee  were 
inadmissible  as  self-serring  dedaimtion^  and 
were  not  a  part  of  the  res  geste. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  805,  S08-S10,  813,  816-818; 
Dec.  Dig.  I  SM.*] 

8.  Cbiiqnai.  Law  (§  957*)  — Vebdioi— Im- 
feachkbnt  bt  jubob. 

A  juror  may  not  impeach  the  verdict,  after 
it  has  been  accepted  bj  the  court  and  the  Jury 
discharged,  bjr  moribg  that  he  yldded  hie  judg- 
ment in  an  effort  to  agree  with  the  other  ju- 
rors. 

[Eld.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  2802-2395;  Dec  Dig.  |  967.*] 

4.  HoHiciin  d  840*)  — ImTBOonom— Bb- 

TIKW. 

Where  accused  was  conTicted  of  murder  In 
the  second  degree,  objections  to  charges  on  mur- 
der in  the  first  d^ree  will  not  be  considered  on 
appeal. 

[Ed.  Note.— For  other  cues,  see  Homicide, 
Cent  Dig.  H  715-717,  720;  Dec.  Dig.  |  840.*] 

5.  HoiaczDE  (I  809*)  —  Instbuotzonb  —  Han- 

SJLAUOHTBK. 

Where  accused  and  bis  sister  went  at  night 
armed,  to  the  home  of  decedent,  with  the  intent 
to  take  by  force  or  stealth  a  daughter  of  the 
sister,  who  had  eloped  with  and  married  a  son 
of  decedent  and  daring  the  difficulty  accused 
shot  decedent  and  accused  iDslsted  that  the 
killing  was  accidental,  the  issue  of  manslaughter 
was  not  raised,  but  the  question  was  whether 
accused  was  guilty  of  murder  in  either  degree, 
or  of  negligent  or  accidental  homicide. 

[Ei.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  IS  619,  6B0^  662-6SDi  Dee.  Dig.  | 
809.*] 

6.  Obiunai.  Law  (|  1060*)— iNSTBUonons— 
Exceptions— SDmcixKGT. 

An  exception  that  the  court  erred  in  fall- 
ing to  mbmit  t^  law  of  manslaughter  is  too 
general  to  call  for  review  of  the  question  wheth- 
er the  evidence  raised  the  issue  of  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1  2671;  DecTDlg.  |  1060.*] 

7.  HouioiDB  (i  806*)— Btxdknob  — IiTsnuo- 

TZONS. 

Where  accused  accompanied  his  sister  at 
night  to  the  home  of  decedent  to  take,  by  force 
or  stealth,  the  sister's  daughter,  who  had  elop- 
ed with  and  married  decedent's  son,  and  accused 
shot  decedent  while  attempting  to  enter  the 
home,  and  he  daimed  tJiat  tne  Kflllng  was  acci- 
dental, the  court  in  sntnnitting  the  isaue  of  neg- 
ligent homicide,  properly  charged  on  conq)ira(^ 
by  defining  a  conspiracy,  and  stating  that  eaai 
party  to  a  conspiracy  was  responsible  for  any 
offSDSe  eonunitted  in  nirtheranee  of  the  common 
purpose^ 

[Ed.  Note.^B^  other  euta,  see  Homidde, 
Cent  Dig.  I  687;  Dee.  DlriaOB.*] 

8.  HouciDK  a  62*)— "Nbougbmt  HoiaciDB" 
IN  Sbcond  Dbobbx, 

Where  accused  engaged  with  another  In 
the  unlawful  act  of  trying  to  take  the  wife 
away  from  the  home  of  her  husband  by  force 
or  stealth,  at  night,  and  accused,  in  further- 
ance of  the  unlawful  purpose,  wtule  trying  to 
force  himself  Into  the  house,  killed  decedent  and 
accused  claimed  that  his  gun  was  accidentally 
discharged,  he  was  guilty  of  negligent  homicide 
of  the  second  degree,  within  Pen.  Code  1911, 
arts.  1113-1127. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  85;  Dec  Dig.  |62.* 

For  other  definitions,  see  Words  and  Phras- 
es. voL  5.  p.  4766.] 


0.  CBZKiHAt  Law  (|  864*)-8BPAunoir  or 

JUBT— Obouhds  tob  Nbw  Tbial. 

Where,  during  the  trial  of  a  homicide  case, 
a  juror  became  nek  at  night  and  a  physician 
was  called  to  prescrilw  for  him  in  the  presence 
of  an  officer,  and,  with  the  consent  of  accused's 
counsel,  he  was  placed  on  a  cot  in  th%  court 
room  while  the  other  jurors  were  in  the  jury 
room,  and,  while  he  was  lying  on  the  cot,  r^- 
tives  saw  him  in  the  presence  of  the  officer 
staying  with  him,  there  was  no  such  separation 
of  the  Jury  as  to  authorize  the  setting  amde  of 
conviction,  in  the  absence  of  anything  improper 
occurring. 

[Ed.  Not&— For  othw  case^  see  Criminal 
Igr^^  Cent  Dig.  U  2030^01?!   Dec  Dig.  i 

Appeal  from  District  Court,  Edwards  Cono- 
tr;  R.  H.  Burner,  Judge. 

Win  Chant  was  convicted  of  murder  in  the 
second  degree,  and  be  appeals.  Affirmed. 

W.  A.  Morrlss,  of  San  Antonio,  and  Cornell 
ft  WardlBW,  of  Sonom,  for  appellant.  O.  S. 
Lane,  Asat  Atty.  Gen.,  for  the  SUte. 

HABPEB,  J.  Appellant  waa  Indicted, 
charged  with  the  murder  of  Mary  Connell,  at 
the  regular  June  term  of  tlie  district  coort  of 
Edwards  county,  1913.  Thereafter,  on  July 
13tb,  Hon.  B.  H.  Bomey,  Judge  of  said  court, 
called  a  q;>ecial  term  of  the  district  court  oi 
Edwards  county  to  convene  on  August  11, 
1913,  tor  Oie  trial  and  disposition  of  this  and 
four  other  cases  named  in  the  order  conven- 
ing court,  giving  notice^  etc.,  complying  in 
every  detail  wttb  the  law  anthorislng  q[>edal 
terms  of  the  district  courts  to  be  held.  Chap- 
ter 4,  ttt  34,  Bev.  St  19U. 

[1]  Appellant  contends  that  the  district 
court  bad  no  authority  to  call  a  special  term 
of  the  district  court,  nnA  that  the  arraign- 
ment and  trial  of  him  at  this  special  term 
was  unauthorised  and  void.  This  qneetloD 
has  been  passed  on  so  often  advent  to  ap- 
pellant's contention  we  deem  it  unnecessary 
to  discuss  it  again.  Ex  parte  Young,  49  Ta. 
Cr.  R.  536,  95  S.  W.  06;  Ex  parte  Boyd,  60 
Tex.  Cr.  B.  300,  96  S.  W.  1079;  Mcintosh  v. 
SUte,  66  Tex.  Cr.  R.  134,  120  S.  W.  465; 
Boyd  T.  Texal^  209  U.  S.  639,  28  Sup.  Ct 
570,  52  L.  Ed.  017. 

[t]  Appellant  after  he  had  shot  and  hllled 
Mrs.  Connell,  Intentionally,  as  contended  by 
Uie  state,  or  accidentally,  as  contended  by 
him,  left  the  place  where  the  klUlng  occur* 
red,  and  later  In  the  nlgbt  went  to  the  home 
of  Frank  Kelly  and  called  Mr.  Miller,  jus- 
tice of  the  peace,  over  the  phone,  and  talked 
to  him,  and  be  desired  to  prove  by  witoesses 
what  be  then  said  to  the  justice  of  the  peace 
about  the  homidde,  which  testimony  was  ob- 
jected to  by  the  state  on  the  ground  that  it 
was  self-serving,  and  not  res  gests  of  the 
transaction.  The  court  did  not  err  in  sns- 
talning  the  objection,  toz  it  would  have  been 
but  a  self-serving  declaration,  and  took  idace 
80  long  after  the  difficulty  and  under  such 
circumstances  as  not  to  come  within  the  rule 
fovembig  res  gestn  statanoita;  la  fiet  sp- 
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pellant  does  not  contend  tliet  It  does,  and  In 
tbe  bill  nor  In  the  t>rlef  does  be  state  upon 
what  grounds  he  bellered  the  testimony 
ahould  be  admitted,  he  merely  stating  that 
lie  ^cepted  to  the  ruling  of  the  court  in  sus- 
taining the  objection  of  the  state.  For  the 
same  reasons  the  statement  made  to  Frank 
K^7  at  the  same  time  and  place  would  not 
be  admissible.  Bowever,  In  the  record  It 
aitpears  that  later  the  court  did  permit  Mr. 
Kelly  to  testify  what  QipeUant  told  Um  on 
that  occasion. 

[S]  The  only  other  two  bills  of  eipeptlon  in 
the  record  relate  to  the  refusal  of  the  court, 
on  hw>*4iig  of  tbe  motion  fbr  a  new  trial,  to 
permit  Jurors  Clark  and  Cransbay  to  testify 
that  tb^.  In  fftct,  beUeved  appellant's  theory 
of  the  case,  and  that  they  agreed  and  con- 
sented to  the  verdict  rendered^  and  yielded 
their  Judgment  in  an  effort  to  compromise 
and  agree  with  the  remainder  of  the  Jury.  A 
Juror  Is  not  permitted  thus  to  impeach  his 
rerdlet  after  it  has  been  rendered  and  ac- 
cepted by  the  court,  and  the  Jury  discharged. 

[4]  As  appellant  was  convicted  of  murder 
upon  Implied  malice,  or,  as  formerly  defined, 
murder  In  the  second  degree,  we  will  not  no- 
tice those  portions  of  the  motion  Cor  new 
trial  and  objections  to  the  charge  rating 
solely  to  those  parts  of  tbe  charge  deflnltg 
and  snbmlttlng  murder  upon  express  malice, 
or  murder  in  the  first  degree. 

[I]  The  evidence  in  this  case  did  not  call 
for  a  charge  on  manslaughter.  The  fects 
would  show  that  Will  Connell,  a  eon  of  de- 
ceased, eloped  with  and  married  Ruby  WU- 
soo,  a  daughter  of  Mrs.  Mollle  Wilson.  After 
the  marriage  Mr&  Wilson,  in  some  way,  se- 
cured possession  of  her  daughter,  and  car- 
ried her  to  San  Antonio.  Will  C!onnell*8  fa- 
ther went  to  San  Antonio,  and  Buby  return- 
ed with  him,  and  she  and  Will  GonneU  re- 
sumed their  relations  as  husband  and  wife. 
When  the  district  court  of  Bdwards  county 
convened  some  weeks  later,  Mrs.  Wilson  ac- 
companied by  ber  brother,  appellant,  Will 
Chan^  to  the  county  seat  and  sought 
the  district  attorney  in  an  efTort  to  have  Will 
OonneU  indicted  for  swearing  falsely  to  ob- 
tain marriage  license.  She  was  Informed  by 
tbe  district  attorney  that  tbe  grand  Jury 
would  not  indict  WiU  GonneU.  and  that,  if 
Oner  did,  under  the  evidence,  so  far  as  he 
knew,  be  could  not  obtain  a  conviction,  and 
be  says  he  advised  ber  to  let  the  matter  droik 
She  asked  If  the  marriage  could  not  be  annul- 
led, and  be  decUned  to  advise  ber,  and  refer- 
red her  to  other  attorneys.  The  only  dif- 
ference in  tide  testimony  for  the  state  and  de- 
Cradant  up  to  this  point  Is  that  the  defend- 
ant dalma  that  the  district  attorney  told  Mrs. 
Wlaen  the  marriage  could  be  annulled.  But, 
be  this  as  It  may,  no  proceedings  were  insti- 
tuted to  annul  the  marriage,  and  no  other  atr 
tonef  vlsUed  by  Mis.  Wilson  that  day,  lint 
she  and  ber  brotho-,  appelant,  left  the  coun- 
ty seat  to  return  to  their  home.  After  get- 
ting to  tbe  bouse  of  app^ant,  be  got  oat, 


and  Mrs.  WUson  went  over  to  her  home. 
Some  time  later  appellant  leaves  his  home, 
goes  by  the  residence  of  his  half-brother,  Lu- 
ther Roberts,  and  borrows  a  Winchester  rifle 
and  a  box  of  cartridges,  and  then  goes  to  the 
home  of  Mrs.  Wilson.  The  state's  testimony 
shows:  That  later  In  the  night,  after  the 
Connell  family  had  retired  and  was  asleep, 
Mrs.  Wilson  appeared  in  the  room  In  whiidi 
Will  Connell  and  his  wife.  Ruby,  were  sleep- 
ing, with  a  shotgun  loaded  with  buckshot 
The  noise  she  made  awoke  Will  Connell,  who 
sprang  out  of  the  bed  and  grabbed  the  gun 
by  ite  barrels,  and  he  and  Mrs.  Wilson  began 
a  scuffle  for  the  possession  of  tbe  gun,  when 
Mrs.  Connell  called:  "Will,  come  here."  Mrs. 
Mary  Connell,  and  her  daughter,  AlUe,  had 
been  awakened  by  this  time,  and,  as  appel- 
lant came  running  to  the  door,  he  was  met 
by  Mrs.  Mary  Connell,  Mrs.  Ruby  Connell, 
and  Miss  Allle  Connell,  who  would  not  let 
let  him  enter  the  house,  and  told  him  that 
Will  Connell  was  not  going  to  hurt  Mollle. 
That  appellant.  Will  Chant,  then  caught  hold 
of  Mrs.  Mary  GonneU,  Jerked  her  out  of  the 
door,  and  off  tbe  gallery,  and  then  shot  her. 
We  do  not  deem  it  neoeeaazy  to  go  into  fnr^ 
ther  details. 

Appellant  admite  that  be  went  to  the  home 
of  Mrs.  Wilson  that  nighty  and  went  by  Lu- 
ther Roberts  and  got  bis  gun;  however,  he 
says  Uiat  Mrs.  Wilson  was  moving  to  his 
home,  and  he  went  there  to  get  the  remain- 
der of  the  chickens,  and,  as  they  were  wild, 
he  got  the  gun  and  carried  It  to  klU  the 
chickens,  as  some  of  them  were  wild;  that 
he  knew  nothing  of  Mrs.  Wilson's  intention 
to  go  to  tbe  ConneU  home  that  night  until 
be  arrived  at  her  home,  when  he  tried  to  dis- 
suade her  from  going  that  night,  but  she  in- 
sisted on  going,  and  be  thought  it  his  duty  to 
go  with  ber;  that  on  the  way  to  the  OonneU 
home  he  again  tried  to  get  her  to  wait  untU 
the  next  day,  when  be  would  go  with  hw  in 
an  effort  to  get  Ruby  to  return  to  her  moth- 
er, but  Mrs.  WUson  would  not  consent,  say- 
ing if  she  could  get  her  bands  on  Ruby  ^ 
would  come.  They  went  to  tbe  ConneU  bouse, 
and  be  stopped  a  piece  from  the  bouse,  bis 
sister  going  on  In  the  house.  He  then  heard 
her  caU,  "Will,  0  Will,  come  here;  they  are 
killing  me;"  and  he  ran  to  the  house,  where 
be  was  met  by  Mrs.  Mary  Connell,  Buby,  and 
Allle,  and  Mrs.  Mary  Connell  pushed  him 
bade  out  of  tbe  house  , and  off  the  gaUezy, 
and,  as  she  did  so,  he  stepped  on  something 
that  caused  bim  to  stagger,  when  the  gun 
was  accidentally  dlscdiarged.  However,  on 
croee-examinatloii,  he  admitted  that,  after 
this  shot,  be  flred  intoitlonaUy  a  second  time 
at  what  be  totdc  to  be  a  fleeing  person. 

It  is  thus  seco  that  tbe  state's  evidence 
would  make  a  plain  case  of  Mrs.  Wilson  and 
app^nt  arming  ttaaDsdvea,  and,  in  tbe 
dead  hours  of  niipit,  visiting  the  home  of  the 
Oonn^ls,  with  the  Intention  of  by  force  tak- 
ing the  wife  of  WIU  ConneU  away  from  him; 
tbat^  whUe  Mrs.  Wilson  went  In  the  houses 
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he  stopped  outside  to  watch,  and  when  she 
called  he  rti^ed  in  to  take  part  In  the  un- 
lawful mission,  and,  being  denied  admittance, 
he  jerked  the  older  of  the  ladles,  Mrs.  Con- 
neH,  out  of  the  door  and  killed  her,  and,  as 
the  Connells  fled,  he  took  a  shot  at  what  he 
thought  was  one  of  the  fleeing  Connells,  and, 
If  tills  state  of  facts  is  found  by  the  Jury  to 
be  true,  It  presents  the  Issue  of  murder,  and 
murder  alone.  Appellant's  contention  is  that 
he  went  unwiuiogly,  trying  to  dissuade  his 
sister,  and  stopped  outside,  not  to  watch,  but 
only  to  wait  until  his  sister  performed  her 
mission,  and  then  escort  her  and  Ruby  home, 
H  sbp  succeeded  in  getting  Ruby,  and  he  only 
went  to  the  house  in  answer  to  her  call; 
that  the  killing  was  purely  accidental,  and 
the  gun  dlsdiarged  by  him  stumbling  when 
pu^ed  back  by  Mrs.  Mary  Connell.  This  ev- 
tdence  presents  accidental  homicide,  and  the 
testimony  as  a  whole  also  presents  the  issue 
of  n^llgent  homicide,  both  of  whlcA  were 
submitted  by  the  court  to  the  Jury,  and  un- 
der no  theory  is  the  <)ue8tton  of  ^tentlonal 
shooting  under  the  Influence  of  sudden  pas- 
sion, etCt  produced  by  an  adequate  catise, 
presented;  therefore  the  court  did  not  err 
in  falling  to  charge  on  manslaughter. 

[I]  No  special  charge  was  asked  in  regard 
to  this  matter,  and  the  only  way  It  is  rais- 
ed is  in  the  graeral  way:  court  erred 
In  falling  and  refusing  to  submit  to  the  Jury 
the  law  of  manslaughter."  This  has  been 
held  to  be  too  general  to  bring  the  question 
before  us  for  review;  however,  as  herein- 
before shown,  we  have  falty  considered  It, 
and  hold  that  the  court  did  not  err  In  so  do- 
ing. 

[7]  Hie  main  complaints  aa  to  the  charge 
are  directed  at  the  following  paragraphs: 
"Ton  are  Instructed  fliat  by  the  term  'con- 
spiracy,' as  hereinafter  used  in  these  charg- 
es. Is  meant  a  combination  and  agreement 
between  two  or  more  persons  to  commit  a 
crime  or  to  do  some  other  unlawful  act,  the 
furtherance  and  carrying  out  of  which  vrlll 
reasonably  and  probably-  result  in  the  com- 
mtesion  of  an  offense,  and  all  parties  uniting 
or  acquiescing  In  sudi  agreement  and  com- 
bination are  conspirators,  and'eadi  party  to 
any  such-  conspiracy-  is  responsible  in  law 
for  the  acts  of  hU  coconspirators,  or  for  any 
offense  which  may  be  committed  by  any  par- 
ty thereto  In  the  furtherance  of  a  common 
design  or  purpose  of  the  conspiracy,  or  that 
which  Is  necessarily  Incident  to  and  grows 
out  of  such  common  design,  and  follows  as 
one  of  its  natural  and  probable  consequences. 
A  consi^racy  may  be  established  by  either 
direct  or  draimstantlal  evidence,  or  both, 
and  it  Is  not  necessaty;  bi  order  to  warrant 
a  finding  that  a  conspiracy  existed,  for  the 
state  to  show  that  parties  Hiereto  ever  actu- 
ally, In  fiict,  CTtered  Into  a  formal  agreement 
to  commit  the  unlawful  act ;  It  is  sufficient 
If  the  evidence  satisfactorily  shows  the  per- 
formance of  different  acts  and  parts  of  a  co^ 
design  to  acquiesce  In  and  dune  In  the 'fur- 


therance thereof."  It  is  contended  that  tti« 
evidence  does  not  authorlae  a  charge  on  cou- 
splracy  to  commit  an  unlawful  act  We  dio 
not  think  any  one  can  contend  that  the  act 
admitted  and  shown  to  have  been  the  ot»- 
ject  of  this  night  Visit  to  the  Conn^ls  was 
not  an  unlawful  one ;  the  object  was  to,  by 
stealth  or  force,  take  the  wife  of  Will  Con- 
nell, Ruby,  away  from  him.  They  had  that 
day  visited  the  county  seat  for  tiM  pomiNne 
of  attempting  to  send  Will  Connell  to  the 
penitentiary  and  thus  separate  them,  and, 
falling  In  this.  If  for  any  reason  the  mar- 
riage could  have  been  annulled.  Insteaa  of 
taking  legal  steps  to  do  so,  the  evidence 
would  at  least  circumstantially  show  that 
they  determined  to  take  the  law  into  fhelr 
own  hands,  and  by  stealth  or  tovx  take  Con- 
nell's  wife  away  frcnn  falm,  and  the  dark 
hours  of  night  selected  to  accomplish  this 
purpose.  While  amwUant  would  by  his  tes- 
timcmy  show  an  Innocent  participation  there- 
in, yet  the  facts  and  drcumatances  Introduc- 
ed by  the  state  would  authorize  a  Jury  to 
find  that  his  explanation  of  his  acts  on  this 
occasion  is  an  afterthought.  It  was  necessa- 
ry to  give  IMa  definition  that  the  court's 
charge  on  negligent  homicide  could  be  intel- 
ligently understood  by  the  Jury,  and  this 
charge,  too,  the  court  properly  submitted,  and 
appellant's  contention  that  no  sucb  issue 
was  raised  cannot  be  sustained. 

[I]  Even  if  the  gun  was  accidentally  dls- 
chai^ed.  If  he  and  his  sister  were  engaged  in 
the  unlawful  mission  of  trying  to  take  Con- 
nell's  wife  away  from  the  home  of  her  hus- 
band by  stealth  or  force,  one  being  armed 
with  a  rffie  ^nd  the  other  with  a  shotgun 
loaded  with  buckshot,  and,  in  the  furtiterance 
of  that  unlawful  purpose,  while  he  was  try- 
ing to  force  himself  In  the  house,  his  gun 
was  accidentally  discharged,  thla  would  bring 
the  case  within  the  purview  of  chapter  14, 
tit.  15,  of  the  Penal  Code,  defining  negligent 
homicide  of  the  second  degree.  If  the  court 
had  not  submitted  that  issue,  aroiellant  would 
have  Just  cause  of  complaint,  for  he  would 
then  have  contended  that,  aa  the  facts  show- 
ed he  was  accomi)anylng  his  ^ster  on  an  un- 
lawful mission,  the  Jury  would  not  Ukely  be 
willing  to  relieve  from  all  punishment  the 
person  who  had  taken  the  life  of  a  woman 
against  whom  neither  of  them  had  cause  for 
complaint,  and  the  court  ought  to  have  given 
them  an  opportunity  to  assess  against  talm 
this  minor  punishment. 

As  to  appellant's  contention  that  he  In  no 
wise  aided  or  encouraged  his  sister  in  this 
unla%vful  mission,  and  that  the^  killing  was 
purely  accidental,  while  he  _w4s  guilty  of 
committing  no  unlawful  act  nor  attempting 
to  do  80,  the  court  fully  and  fairly  submitted 
that  theory  of  the  case  to  the  Jury,  and  they 
find  against  him.  The  court  Instructed  the 
Jury :  "Homicide  Is  excusable  under  the  law 
when  the  death  of  a  human  being  happens 
by  accident,  though  caused  by  the  act  of  an- 
other who  Is  in  the.  prosecution  of  ft  'lawfal 
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object  by  lawfnl  means.  If,  therefore, 
you  ftad  from  the  evldeDce  that  on  or  about 
the  time  alleged  In  the  IndlctmeDt,  in  Ed- 
wards county,  Tex.,  one  MolUe  Wilson,  for 
the  purpose  of  taking  her  daughter.  Ruby 
Connell,  away  from  her  husband.  Will  Con- 
nell,  went  to  the  house  wbere  the  said  Will 
Cunnell  was  living,  and  you  further  find  that 
the  defendant  Will  Chant  followed  her  to  the 
said  premises  for  the  purpose  of  trying  to 
persuade  her,  the  said  Mollie  Wilson,  not  to 
attempt  to  take  the  said  Ruby  Connell,  or 
even  if  you  find  that  the  said  Molllo  Wilson, 
went  there  for  the  purpose  of  killing  Will 
Connell,  but  that  the  defendant  did  not  enter 
Into  any  agreement  to  assist  her  in  any  such 
unlawful  purpose,  but  merely  followed  her 
for  the  purpose  of  trying  to  persuade  her  to 
desist  from  any  such  unlawful  purposes,  if 
any,  and  that,  failing  in  this,  he  stopped  out- 
side of  the  premises  where  the  said  Will 
Connell  and  his  wife  were  staying,  and  that 
thereupon  the  said  MolUe  Wilson  went  into 
the  house  where  the  said  Will  Connell  aud 
bis  wife  were  staying,  and  thereupon  a 
struggle  ensued  between  the  said  Mollie  Wil- 
son and  said  Will  Connell  over  a  gun,  whieb 
the  said  MolUe  Wilson  was  armed  with,  if 
any,  sind,  while  engaged  in  said  struggle  over 
the  pO!;sesslon  of  the  said  gun,  If  any,  be- 
tween the  said  Mollie  Wilson  and  the  said 
Will  Connell  or  others,  the  said  Mollie  Wil- 
son called  to  the  defendant  to  come  to  her  as- 
eistance,  and  that  thereupon  the  defendant 
rushed  to  the  scene  where  the  struggle  was 
taking  place,  and  that,  after  reaching  there, 
and  while  attempting  to  go  to  where  the  said 
Mollie  Wilson  was,  the  defendant  uninten- 
tionally and  accidentally  discharged  his  gun 
and  shot  and  killed  the  said  Mary  Connell, 
then,  In  case  yon  so  find  the  facts  to  be,  or 
If  yon  have  a  reasonable  doubt  thereof,  you 
will  acquit  the  defendant,  and  say  by  your 
Terdlct  •not  guilty.' "  Not  only  did  they  And 
against  him  on  this  contention  made  by  him, 
but  they  find  evidently,  knowing  the  unlaw- 
ful mission  of  Mrs.  Wilson,  he  aided  and 
abetted  her  therein,  and  that,  wMie  the  kill- 
lug  of  Mrs.  Maty  Connell  was  not  a  part  of 
the  mission,  yet,  In  an  attempt  to  take  Mrs. 
Ruby  Cionnell  avay  from  ber  home,  appel- 
lant Intentionally  killed  Mrs.  Bfery  Connell; 
for  they  find  faim  guilty  of  murder,  and  as- 
sess his  pantshment  at  tea  years*  confinement 
in  the  pNiUentiary,  and  the  evidence  offered 
the  state  supports  such  a  finding.  The 
other  critldBmB  we  do  not  deem  tt  necessary 
to  discuss. 

[1}  Dnrli^  the  trial  Juryman  Grausbay  be- 
came side,  and  at  nlgbt  a  physician  was  call- 
ed, who  prescribed  fbr  Um  in  the  presence  of 
■n  officer.  ^Hie  next  mining  be  was  too  un- 
well to  i^oeeed  with  the  trial,  and  he  was 
laid  on  a  cot  in  the  court  room,  wblle  ttae 
otber  Jurymoi  were  in  the  Jury  mom.  This 
was  agreed  to  by  appellant's  counsel.  Wblle 
he  was  lying  on  tiwcot,  his  aunt.  Hiss  Winn, 


In  the  presence  of  the  court  aud  sheriff,  ap-. 
proached  the  cot,  inquired  as  to  his  condi- 
tion, and  offered  to  prepare  him  something 
to  eat.  Later  Miss  Winn  returned  with  a 
bowl  of  soup  and  gave  it  to  him  In  the  pres- 
ence of  the  officer  staying  with  him.  Appel- 
lant, in  his  motion  for  new  trial,  complains 
of  all  ttaese  matters,  and  the  court  heard 
evidence  thereon.  We  have  read  this  tcKtl- 
mony,  and  hold,  as  did  the  trial  court,  tbat 
nothing  improper  occurred,  and  that  this  was 
not  such  a  separation  of  the  Jury  as  would 
authorize  a  reversal  of  the  case.  In  the  aft-' 
ernoon  the  Juryman  was  able  to  proc^  with 
the  trial,  and  it  Is  not  asserted  nor  contend- 
ed by  appellant  this  Influenced  his  action  as 
a  Juryman,  or  that  anything  improper  was 
said,  aud  the  evidence,  and  aU.tbe  evldeuee, 
shows  that  not  to  be  the  facta. 
The  Judgmwt  la  aioirmed. 


EDWARDS  V.  STATE.    <No.  3(«3.) 

(Court  of  Criminal  Appeals  of  Texas.  April 
22,  1914.) 

1.  Ihdzotmsnt  and  Infobuatzoh  (I  137*)  — 
Motion  to  Quash  —  Evidbnci  Bbfobx 
Geand  Jitbt. 

The  cbaracter  of  testimony  or  the  quantum 
ot-  proof  had  liefore  the  grand  Jnry  cannot  be 
inquired  Into  on  motion  to  quash  Ote  indictment. 

[Ed.  Note.— For  other  case^  see  Indictment 
and  InformatioD,  Cent.  Dig.  B  48(V-4S7;  Dec. 
Dig.  I  137.*] 

2.  BioAicT  (S  9*)— BnoKitcn— MAaaiAoi  Li- 

CBM8B  AND  RETUBN. 

An  original  marriage  license,  with  the  re- 
turn thereon  showing  the  marriage,  having  been 
filed  and  recorded  in  the  county  clerk's  office, 
according  to  law,  is  admissible  on  a  prosecu- 
tion for  bigamy;  it  having  been  filed  with  the 

Sapers  In  the  case,  and  a  copy  thereof  served  on 
efendant  at  the  previous  term. 
[Ed.  Note.— For  other  cases,  see  Bigamy,  Cent. 
Dig.  S§  34-^S8 ;  Dec.  Dig.  8  9.»] 

3.  WiTNKSsrs  (8  268*)— Cross-examination. 

Cross-examination  of  a  witness  for  defend- 
ant in  bigamy,  his  alleged  second  wife,  held 
legitimate  on  tae  issue  of  whether  or  not  she 
was  married  to  defendant  by  a  certain  person 
on  a  certain  date. 

[Kd.  Note.— For  other  cases,  see  Wituesses, 
Cent.  Dig.  §§  931-948,  959;  Dec.  Dig.  f  268.*J 

4.  Cbiuinai.  Law  (|  761*>— IinmiTonoHB— 

Absumino  Facts. 

The  charge  in  bigamy,  that  if  the  jur.v  find 
and  believe  from  the  evidence  that  on  a  certain 
date  defendant  married  G.,  and  then  and  there 
had  a  former  wife,  Y.,  then  living,  and  that  said 
former  marriage  had  been  lawfully  solemnised, 
does  not  assume  as  a  fact  the  former  marriage, 
leaving  to  the  jury  only  the  question  of  it  having 
been  lawfully  solemnized. 

{Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dip.  Sf  1731,  1738,  1754-1764,  1771, 
1853;  Dec.  l5ig.  {  761.*] 

5.  Criminal  Law  (g  841*) — Instbdctionb— 
TiMB  FOB  Objection. 

Under  the  present  law,  objections  to  the 
charge  must  be  made  at  the  trfaL  when  it  is 
submitted  to  counsel,  and  cannot  be  made  for 
the  first  time  In  the  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2022;  Dec.  Dig.  |  841.*} 
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e.  Gbxmihal  li&w  n  S14*)— InnnranoirB— 

Issues. 

A  cbarge  ai  to  defendant  in  Ugamy  haTiDg 
been  divorced  from  his  first  wife  at  the  time  of 
Uie  second  marriage  is  uncalled  for;  there  be- 
ing evidence  only  of  divorce  sabseqnent  thereto. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dls.  H  ISZl,  USSTlSsS,  IMO,  1865, 
188S,  1880,  mi  1879-1980.  1987;  Dee.  Dig. 
I  814.*] 

Appeal  from  District  Court,  Dldraia  Ooan- 
17;  Jo  A.  P.  DldwHi,  Jndgsw 

Earnest  B.  Edwards  was  MmTicted  <tf  big- 
amy, and  appeals.  Afflrmed.  - 

Woodruff,  Christian  ft  Woodruff,  of  Sweet- 
water, for  appellant.  O.  B.  Lane,  Asst.  At^. 
Gen.,  for  the  State. 

HABPEB,  J.  Appelant  was  prosecuted 
and  convicted  of  bigamy;  bis  punishment  be- 
ing assessed  at  two  years'  confinement  in 
the  penitentiary. 

[1]  In  the  first  bill  of  exceptions  It  Is 
shown  that  appellant  moved  to  quash  the  in- 
dictment on  the  ground  that  Mr&  Nora  Ed- 
wards, who  was  alleged  to  be  the  first  wife 
of  defendant,  was  permitted  to  testify  before 
the  grand  jory.  It  has  been  so  often  held 
that  the  courts  will  not  inguli-e  Into  the  char- 
acter of  testimony,  nor  the  quantum  of  proof 
had  before  the  grand  Jury,  we  do  not  deem 
It  necessary  to  discuss  this  question.  Uorrl- 
son  V.  State,  41  Tex.  516;  Dockery  v.  State. 
35  Tex.  Cr.  R.  489,  34  S.  W.  281;  Chapman 
V.  State,  49  S.  W.  587;  Buchanan  v.  State,  41 
Tex.  Cr.  R.  127,  52  8.  W.  769;  Grain  v. 
States  14  Tex.  634;  Terry  t.  State,  15  T^ 
Arow  66:  Jacobs  v.  State,  85  Tex.  Cr.  S. 
410, 84  8.  W.  110;  Klngsbnrg  T.  State,  37  Tex. 
Or.  B.  264,  89  S.  W.  365;  OholCe  T.  State^  114 
S.  W.  137.  In  these  cases,  eQ)eclally  In  the 
cases  of  Dockery  and  Buchanan,  supra,  the 
very  question  here  presented  Is  passed  nptm. 
That  the  indictment  In  this  case  was  suffi- 
cient to  tibarge  the  offense,  and  not  sabject 
to  any  of  the  objections  nrged  by  .appellant. 
Is  shown  by  the  decisions  of  this  court  in 
the  following  cases:  Esser  State,  66  S. 
W.  776;  May  v.  States  4  Tex.  App.  424;  Bryan 
T.  State.  64  T<ex.  Or.  a  19,  Ul  S.  W.  744. 
le  Ann.  516;  '^nsant  v.  State,  42  Tex. 
Or.  B.  413,  60  S.-  W.  550;  McAfee  t.  State. 
38  Tex.  Cr.  R.  127,  41  S.  W.  627.  The  in- 
sistence of  appellant  that  these  cases  should 
be  overruled  cannot  be  sustained,  for  ap- 
pellant by  the  Indictment  is  sufficiently  In- 
formed of  the  offense  for  which  he  most 
stand  trial. 

[2]  The  next  objection  of  appellant,  as 
shown  by  bill  of  exceptions  No.  2,  Is  to  the 
introduction  of  the  marriage  license,  and 
return  tbereon,  wherein  It  is  shown  that  ap- 
pellant on .  the  1st  day  of  February,  1906, 
was  married  to  Miss  Nora  Toungblood — ^his 
first  wife.  The  license  introduced  in  evi- 
dence was  the  original  license,  with  the  re- 
turn thereon.   It  shows  that  ax^ifiUant  was 


married  to  Miss  Toungblood  on  February  1, 
1006,  by  G.  W.  Ooin,  M.  Q.,  and  had  been 
returned  to  the  county  clerk  and  duly  re- 
corded on  the  16th  day  of  February.  1906.  Tt 
had  been  filed  with  the  papers  In  the  case, 
and  appellant  served  with  a  copy  thereof  at 
the  previous  term  of  the  court  The  court 
did  not  err  In  admitting  the  original  license 
and  return  thereon  in  evidence  under  tlie 
facts  In  this  case,  as  it  had  been  duly  filed 
and  recorded  in  the  office  of  the  county  clerk 
in  accordance  with  the  provisions  of  law.  In 
addition  to  this,  this  marriage  of  appellant 
was  amply  proven  by  a  brother  of  his  first 
wife,  who  witnessed  the  ceremony. 

[3]  The  state  also  introduced  the  marriage 
license  and  the  return  thereon  showing  that 
ap[>eUant  was  married  to  Miss  HatHe  Oreen 
on  the  8th  day  of  August.  1908;  W.  0.  Bal- 
lard, county  Judge,  iwrformlng  the  ceremony. 
Judge  Ballard  was  dead  at  the  time  of  this 
trial,  but  the  county  clerk  and  Misses  Willie 
Ballard  and  Lois  Jay  testified  to  the  Issuance 
of  the  license,  and  the  second  marriage.  Ap- 
pellant then  Introduced  his  second  wife,  n6e 
Miss  Hattie  Oreen,  who  at  his  instance  testi- 
fied: "My  name  is  Mrs.  Kamest  B.  Edwards. 
This  defendant.  Earnest  E.  Edwards,  is  my 
husband.  I  will  state  that  on  or  about  the 
8th  day  of  August,  1908,  in  Dickens  county. 
Tex.,  or  at  any  other  time,  W.  C  Ballard  as 
county  Judge  of  Dickens  county,  Tex.,  did 
not  perform  a  marriage  ceremony  between 
myself  and  my  husband.  Earnest  E.  Ed- 
wards." The  state  on  cro8s-examlnatt<m  was 
permitted  to  elicit  the  following  testimony 
from  her:  "Mr.  Edwards  and  I  have  lived 
together  as  husband  and  wife  since  Saturday, 
this  last  Saturday.  I  have  two  dilldren  by 
Mr.  Edwards.  Tbiey  are  something  over  two 
years  old.  Both  of  tbsan  are  living  I  only 
have  two  by  him,  and  they  are  both  the 
same  age;  they  are  twins.  Then  ia  no 
children  dead.  I  think  we  were  living  In 
Ft  Worth  when  this  first  child  was  bom;  I 
do  not  remonber  ttte  year.  I  only  have  two 
children,  and  they  are  twins.  I  think  I  was 
here  In  Dickens  August  8, 1008,  with  Earnest 
E.  Edwards,  and  I  occupied  the  same  room 
with  him  that  night  at  the  hotel;  but  we  were 
not  Joined  in  marriage  Oiat  nlsbt  1^  Judge 
Ballard,  but  I  did  occni^  the  same  room  with 
him.  I  occupied  the  same  room  with  him 
when  I  was  not  married  because  it  suited  me. 
I  do  not  remember  how  long  we  lived  to- 
gether after  that,  nor  do  I  remember  the 
places.  Mr.  Edwards  showed  me  some  li- 
cense that  evening,  I  think  the  ones  he  got 
here  for  me  and  him  to  marry.  Then  I 
went  with  him  to  Judge  Ballard's.  He  show- 
ed me  some  license  for  as  to  marry,  and  we 
went  to  Judge  Ballard's,  and  he  came  out, 
but  he  did  not  perform  the  ceremony  for  me 
and  him.  It  was  performed  last  Satorday 
at  Hask^  Tex.  He  did  not  use  those 
marriage  license  I  saw  here  at  alL  I  did  go 


•Fwothar  I 


I SM  mao»  topic  and  saeUon  NUHBBR  In  Oao.  Dig.  A  Am.  Dig.  K«ar-Na.  SariM  *  R^'r  ladiiM 


Digitized  by 


Google 


Tex.) 


OUNNINaHAM  t.  STATE 


619 


with  blm  over  to  Judge  Ballard's,  and  wait 
to  get  married,  aod  the  reason  we  did  not 
get  married  he  said  there  was  not  any  wit- 
aesses  present  and  he  conld  not  l^aUy  mar- 
ry OS.  The  folks  at  his  lu>me  fliat  night 
were  all  in  bed.  The  marriage  ceremony 
was  not  performed  that  nlgbt  There  was 
no  marriage  ceremony  between  us  until  last 
Saturday.  We  got  the  Uoense  at  Haskell, 
Tex.,  and  as  well  as  I  remember  the  county 
Judge  married  ns;  bat  I  have  forgotten  bis 
name.  Before  I  was  married  to  Mr.  Ed- 
wards, my  name  was  Hattle  Green.  After 
we  left  here  that  morning  we  went  to  my 
sister's  after  that  some  time.  While  I  was 
there  at  my  sister's  In  Stonewall  county,  It 
seems  like  I  did  see  the  sheriff  of  Stonewall 
oonnty.  At  that  time  I  do  not  remember  tell- 
ing him  that  In  Dickens  county,  or  Dickens, 
I  had  been  married  to  Hr.  Edwards  and  that 
Jadge  Ballard  married  ns."  This  was  legiti- 
mate cross-CTsmlnatlon  on  the  Issue  of 
whether  or  not  she  was  married  to  appellant 
by  Judge  Ballard  on  August  8,  1908,  and  the 
court  did  not  err  In  so  holding. 

[4]  This  case  was  tried  In  December,  1918, 
after  the  law  requiring  that  objections  shall 
be  made  In  writing  to  the  charge  at  the  time 
of  the  trial  had  become  effectlTe.  The 
charge  was  submitted  to  appellant  and  his 
counsel  before  being  read  to  the  Jury,  and 
the  only  objections  made  to  It  are  as  follows : 
"That  said  former  marriage  of  the  said  Ear- 
nest EL  Edwards  to  the  said  Nora  Young- 
blood  had  been  lawful  in  Knox  county.  Tex., 
oa  the  1st  day  of  February,  A.  D.  1906,  as 
allied,  for  the  reason  that  said  paragraph 
of  said  charge,  and  In  that  part  of  said  para- 
graph of  said  ehaigiB  as  h^elnaftar  quoted, 
and  the  oourt  assumed  and  virtually  told  the 
Jury  that  the  defendant,  Earnest  SL  Ed- 
wards, married  Nora  Tonngblood  In  Knox 
county,  Tex.,  on  the  Ist  day  of  February, 
1906,  and  that  he  instructed  said  jury  in 
effect  that  if  they  believed  the  marriage  was 
lawful  that  they  should  find  the  defendant 
guUty  as  alleged  in  the  indictment  Defend- 
ant further  excepts  to  said  paragraj^  of 
said  charge  of  the  court,  because  it  is  upon 
the  wdght  of  the  evid«ice,  and  in  effect 
tells  the  Jury  that  defendant  was  ma,rrled  to 
Nora  Youngblood  In  Knox  county,  Tex.,  on 
the  1st  day  of  Vebmary,  1906^  which  fact  the 
state  had  not  proven,  and  the  court's  refer- 
ence thereto  is  calculated  to  lead  ttie  Jury 
to  believe  that  in  the  oonrf  s  mind  said  mar^ 
riage  had  beoi  itroren.' "  The  charge  Is  not 
subject  to  this  critidsm,  for  the  court  in- 
structed On  Jury  that:  "If  yon  find  and  be- 
lieve from  the  evidence  b^ond  a  reasonable 
doolkt  ttiat  the  d^iendant,  Eaniest  E.  Ed- 
nrds»  <m  or  abont  the  8th  day  of  Angnst, 
A  IX  1906»  in  the  oonn^  of  Dickens  and 
state  of  Tezaa,  did  marry  Hattle  Orem,  and 
the  said  defendant.  Earnest  B.  Edwards, 
then  and  time  had  a  former  wlfo,  to  wit, 


Nora  Edwards,  formerly  Nora  Toungblood, 
before  her  alleged  marriage  to  the  said  Ear- 
nest B.  Edwards,  and  that  she,  the  said  al- 
lied former  wife,  was  thai  and  there  Ut- 
lug  at  the  time  of  the  alleged  marriage  of 
the  said  Earnest  B.  Edwards  to  tlie  said  Hat- 
tle Qreen,  and  that  said  former  marriage  of 
the  said  Earnest  E.  Bdmrds  to  Uie  said 
Nora  Tonngblood  had  been  lawfully  solem- 
nized In  Knox  oonnty,  Tex.,  on  the  Ist  day  of 
February,  A.  D.  1906,  aa  alleged,  you  wlU 
find  the  defendant,  Bamest  B.  Edwards, 
guilty  as  allied  in  the  indictment  and  as- 
sess his  punishment  at  confinement  In  the 
penitentiary  tor  not  lesa  than  two  nor  more 
than  five  years." 

[6,  6]  While  in  the  motion  for  a  new  trial 
appellant  complains  of  the  diarge  in  other 
respects,  and  of  the  failure  of  the  court  to 
give  some  spedal  charges  requested,  the  law 
as  written  for  the  government  of  this  court 
provides  that  objections  to  the  charge  must 
be  made  at  the  time  it  is  submitted  to  coun- 
sel, and  complaint  can  no  longer  be  made  for 
the  first  time  in  the  motion  for  a  new  trlat 
However,  we  are  of  the  oj^nlon  that  the 
charge  as  given  is  not  subject  to  the  criti- 
cisms of  appellant  While  it  is  true  that  the 
special  charges  requested  submitted  an  issue 
not  Included  In  the  court's  charge,  that  is.  If 
appellant  bad  been  divorced  from  his  first 
wife  at  the  time  of  his  marriage  to  Hattle 
Oreen,  he  would  be  guilty  of  no  oCFenee.  This 
is  the  law,  and  if  the  evidence  had  called  for 
a  submission  of  that  Issue  It  would  have  been 
error  not  to  do  so.  The  evidence  shows  that 
he  married  Hattle  Green  August  8.  1908, 
while  the  divorce  proceedings  were  not  In- 
stituted by  his  first  wife  until  in  the  year 
1913,  between  four  and  five  years  after  he 
was  married  to  the  second  wife  by  Judge 
Ballard,  If  he  married  them,  and  under  such 
circumstances  no  such  charge  vras  called  for 
by  the  evidence. 

The  Judgmrat  la  affirmed. 

DAVIDSON,  3.,  absent  at  oonsultatioiL 


OnNNINGHAM  v.  STATE.  (No.  2891) 
(Oonrt  of  Orimhial  A^nb  of  Tszas.  April  22, 

1.  DiSOXDKBLT  HOUSB  (§  16*)  —  EvrDlROS — 

Aduissibilitt. 

On  a  trial  for  keeping  a  disorderly  house, 
evidence  that  some  time  before  the  date  of  the 
alleged  offense  accused  had  beer  In  an  ice  box 

in  Bucb  house,  and  that  parties  were  drinking 
beer  there,  was  admisBible. 

[Ed.  Note.— For  other  cases,  see  Diaorderly 
House,  Cent  Dig.  S§  21-25 ;  Dec  Dig.  S  16.'1 

2.  CBziaiTAi.  law  (I  liro*)— Habkuss  Ee- 
BOB— ADuseioiT  mr  EvincircK. 

nie  erroneous  admission  of  testimony  Is 
not  cause  for  reverssl,  where  other  testimony 
to  the  same  effect  Is  not  objected  to. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  j|  7B4,  8088,  8130,  8187-4143; 
Dee.  Dig.  S  lt69.*] 
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8.  Cbiminai,  Law  (|  im^RinEw— Inm- 

BD  EbBOB. 

Accused  could  not  complain  of  the  answers 
of  tbe  witness  in  direct  response  to  her  own 
questions  on  his  cross-examination. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |!  8007-3010;  Dec.  Dig.  S 
1137.*] 

4.  Cbiminaz.  Law  J  1120*)— Appeal— Bub- 
den  07  Showing  Ebbob. 

Oq  a  trial  for  keeping  a  disorderly  house, 
the  admission  of  evidence  that  an  officer  stated 
to  a  witness  that  there  was  something  croolied 
there,  referring  to  accused's  place,  was  not 
ground  for  reversal,  where  the  bill  of  exceptions 
did  not  state  facts  from  which  it  could  be  in- 
tellifrentl;  determined  whether  or  not  it  was  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
^,^Cent  Dig.  H  2931-2937;  Dec.  Dig.  6 

6.  WiTNBSSBB  ({  321*)  — lUFBACHioiTT— Im- 
peaching Own  Witness. 

On  a  trial  for  keeping  a  disorderly  house, 
tbe  court  properly  refused  to  permit  accused 
to  impeach  her  own  witness  as  to  the  man 
whom  he  saw  in  bed  with  accused,  especially 
as  it  was  immaterial ;  it  appearing  without 
question  that  two  men  were  caught  In  bed  with 
accused  and  another  woman. 

[Ed.  Note.— For  other  eases,  sm  Witnesses, 
Cent.  Dig.  H  1094.  1099,  1100;  Dec  Die.  i 
821.*] 

61  Cbiuinaz.  Law  (8  811*>— InsTBUcnoNa— 
Singling  out  Tebtiuont. 

On  a  trial  for  keeping  a  disorderly  house, 
an  Instruction  that,  even  if  tbe  Jury  believed, 
beyond  a  reasonable  doubt,  that  on  occasions 
before  the  filing  of  the  complaint  and  informa- 
tion two  men  named  were  at  the  house  and  in 
rooms  with  women,  each  of  whom  were  prosti- 
tutes, and  had  gone  there  for  tbe  purpose  of 
engaginf;  In  illicit  sexual  intercourse,  yet  if  the 
jury  had  a  reasonable  doubt  as  to  whether  de- 
fendant knew  of  their  presence,  they  could  not 
convict  defendant  for  the  acts  of  such  parties, 
was  properly  refused,  as  It  is  not  proper  to 
single  out  any  part  of  the  testimony  and  charge 
thereon. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  S8  1787,  1969-1972 ;  Dec.  Dig. 

8  8ll.*l 

7.  Cbiminai.  Law  (|  834*)  — Instbuctions 
Bad  in  Pabt. 

On  a  trial  for  kenring  a  disorderly  house, 
where  one  paragraph  of  a  requested  instruction 
was  improper,  the  court  was  under  no  obligation 
to  modify  It  by  striking  out  sudi  paragraph,  and 
giving  the  other,  even  if  the  ouer  paragraph 
was  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
^w^^Cent  Dig.  H  3018,  2014;  Dec.  Dig.  { 

8.  Cbiminai,  Law   (8  829*)  —  InsTBUCTioHS 
Covered  bt  Those  Given. 

On  a  trial  for  keeping  a  disorderly  house, 
an  instruction  that  accused  could  not  be  con- 
victed, unless  the  jury  believed,  beyond  a  rea- 
sonable doubt,  that  she  knowingly  permitted 
prostitutes  to  resort  and  reside  to  such  house 
lOr  the  purpose  of  plying  their  vocation,  or  un- 
less she  kept  such  Bouse  for  the  purpose  of 
prostitution,  was  sufficiently  covered  by  instruc- 
tions requiring  her  conviction,  if  the  jury  be-, 
lieved.  be.vond  a  reasonable  doubt,  that  she  un- 
lawfully kept,  or  was  concerned  in  keeping,  a 
house  where  prostitutes  were  permitted  to  re- 
sort or  reside  for  the  purpose  of  plying  their 
vocation,  or  as  a  boose  kept  for  the  purpose 
of  prostltutioD.  that  the  burden  of  proof  was 
on  tbe  state,  that  aecoaed  was  premimed  to  be 
Innocent  until  her  guilt  was  establinhed  by  legal 


evidence  beyond  a  reasonable  doubt,  and  tfiat 
proof  that  the  house  had  the  reputation  oC  be- 
ing a  house  of  prostitution  was  not  sofficieDt. 

[Ed.  Note. — For  other  cases,  see  Crimixiai 
Law.  CenL  Dig.  8  2011 ;  Dec.  Dig.  |  828.*] 

9.  DlSOBDEBLT  HOUSB  (I  20*)~ iKSTBUCTiaNS. 

On  a  trial  for  keeping  a  disorderly  bousev 
an  instruction  that  the  jury  must  believe,  be- 
yond a  reasonable  doubt,  that  accused  unlawful- 
ly and  knowingly  permitted  prostitutes  to  resort 
or  reside  in  such  house  for  the  purpose  of  plying 
their  vocation,  or  that  she  unlawfully  and  know- 
ingly kept  sudi  house  for  the  purpose  of  prosti- 
tution, and  in  order  to  eooviet,  and  that  thoaeh 
the^  believed  that  proetitntes  did  resort  or 
reside  there  for  mtb  purpos^  they  could  not 
convict,  unless  they  believed,  beyond  a  reast»n- 
able  doubt,  that  accused  had  knowledge  of  their 
character,  and  knowing^  permitted  them-  to  piy 
their  vocation  there,  was  properly  refused,  since 
it  is  necessary  only  for  the  state  to  prove  sucli 
facts  as  would  put  her  upon  notice  and  Inquiry 
which,  if  followed  np,  would  leaolt  In  knowledge. 

[Ed.  Notc-^W  oflwr  cases,  see  Disorderly 
House,  Cent  Dig.  |  81;  Dec.  Dig.  |  20.*] 

Appeal  from  Dallas  County  Conrt  at  Law; 
W.  F.  Whitehurst,  Jn^ie. 

Battle  Cunningham,  alias  Madtey,  was 
convicted  of  keeping  a  bawdyhoos^  ufl  sbe 
appeals.  Affirmed. 

El.  J,  Gibson,  of  Dallas,  for  appellant.  C. 
E.  Lane.  Asat  Atty.  Gen.,  for  the  State. 

PRENDEROAST,  P.  J,  Appellant  was 
convicted  for  keeping  a  bawdyhonse,  and 
tbe  punishment  prescribed  by  law  assessed 
against  her. 

Our  statute  (article  SOO,  P.  O.)  is  that  any 
person  who  shall  directly  ke^  a  bawdy- 
honse in  any  honse,  or  shall  knowingly  per- 
mit the  keeping  of  a  bawdyhonse  In  any 
house,  owned,  leased,  occupied,  or  controlled 
by  him,  shall  be  deemed  guilty  of  keeping  or 
knowingly  permlttlDg  to  be  kept,  as  the  case 
may  be,  a  bawdyhonse,  and  on  convlctloo 
shall  be  punished,  etc  A  bawdyhouse  Is  de- 
fined (article  496,  P.  C.)  as  one  kept  fOr  pros- 
titution, or  where  prostltates  are  permitted 
to  resort  or  reslda  for  tbe  purpoae  of  plying 
their  vocation. 

Tbe  uncontradicted  evidence  shows  that 
appellant  was  running,  keeping,  and  bad  been 
running  and  keeping  since  some  time  In  No- 
vember, 1912,  the  upstairs  of  a  certain  bouse, 
containing  several  rooms,  which  was  tbe 
second  story  over  a  saloon  in  Dallas;  that 
sbe  resided  there  herself  during  all  tbls  time 
and  up  to  August  14.  1013,  the  date  abe  Is 
charged  with  this  offense ;  that  said  upstairs 
bad  a  back,  or  rear,  and  a  frcmt  entrance. 
Several  police  officers  testlfled  tbat  tbey 
knew  the  general  reputation  of  appellant  and 
of  said  house  while  she  kept  It,  and  tliat 
her  general  reputation  was  that  of  a  prosti- 
tute, and  that  her  said  boose  had  tbe  repu- 
tation of  being  kept  as  a  boose  of  prostitu- 
tion. Sbe  neither  denied  that  bw  boun;  bad 
that  reputation,  nor  that  she  did  not  know 
that  it  bad  such  reputation.  Some  of  tbe 
officers  also  testified  that  very  late  on  tbe 
night  (tf  July  1,  1913,  tbey  eai«tat  Byna 
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Dnnlap  and  I^ra  Hants  In  bed  tosetber  In 

one  of  these  rooms.  The  woman  was  un- 
dressed, and  the  man  had  on  his  nlghtdrcKs. 
These  officers  swore  that  this  Harris  woman's 
Scleral  reputation  was  that  of  a  common 
prostitute,  and  that  she  had  formerly  been 
in  the  old  "Beserratlou" ;  that  on  this  oc- 
casion, when  they  caught  these  two  parties, 
they  aroused  the  appellant,  and  at  the  time 
she  and  a  man  hy  the  name  of  Loving  were 
together  in  another  one  of  the  rooms ;  that, 
when  they  aroused  her  and  Loving,  Loving 
said  to  them,  "We  have  got  yon  beat  this 
time appellant  took  it  all  as  a  Joke ;  that 
she  and  Loving  had  a  pillow  on  the  floor, 
and  the  officer  felt  it,  and  it  was  warm,  as  if 
somebody  had  been  lying  on  It.  Among  other 
inmates  of  the  house  was  a  Mrs.  Toung. 
Some  of  the  witnesses  tostlfled  that  tlwy 
knew  her  general  reputation  for  virtue  and 
chastity,  and  It  was  bad.  Also  among  other 
Inmates  of  *Jbe  house  was  a  Mrs.  Tulloss. 
She  stated  to  one  of  the  officers  that  the 
house  was  getting  such  a  bad  name  ahe  was 
going  to  get  another  place  to  stay.  Another 
of  the  women  who  was  found  there  was  Mrs. 
Riley,'  uid  she  told  the  officers  that  her 
husband  would  kill  her  if  he  found  she  was 
there.  On  another  occasion  at  night  the  offi- 
cers fbund  a  woman,  Flossie  Thompson,  Id 
one  of  the  rooms  with  a  man,  and  she  was 
partially  undressed  at  the  time,  and  consid- 
erably under  the  Influence  of  Uquor,  if  not 
drank,  and  that  at  the  time  they  found  a  lot 
of  empty  beer  bottles  lying  around  in  the 
room.  It  seems  this  woman's  general  reputa- 
tifm  was  that  of  a  -common  prostitute.  On 
another  occasion  the  officers  canght  another 
woman  np  there  who  was  drinking,  cursing, 
and  UBtog  very  vnlgar  and  indecent  language. 
She  had  stayed  there  the  night  before^  Ap- 
pellant was  present  when  they  canght  this 
woman  there.  She  claimed  she  was  trying  to 
get  the  woman  to  leave,  and  did  afterwards 
get  her  to  leave.  At  this  time  the  appellant 
herself  rolled  and  smoked  a  cigarette  in  the 
presence  of  the  officers.  She  denied  this; 
bat  two  of  ihe  officers  swore  ahe  did.  Some 
of  the  officers  testifled  that  appellant  had 
in  one  of  these  rooms  a  regular  little  bar^ 
counter  and  >  fixtures— that  abe  had  glasses 
for  drinking  the  beer  and  whisky,  and  from 
time  to  time  they  saw  that  she  had  both 
beer  and  whisky  there,  and  on  one  occasion 
at  least  they  fbund  that  several  of  these 
men  and  women  were  up  there  drinking  and 
carousing.  Some  of  tbe  officers  who  watched 
the  place  at  night  for  some  time  before  the 
date  on  whidi  the  offense  is  diarged  saw 
men  and  women,  couples,  late  at  night  going 
to  and  from  her  lionse,  and  they  also  saw 
men  and  women  late  at  night  alone  going  to 
and  from  appellantfs  house.  These  parties 
thus  seen  were  not  claimed  to  be  regular 
roomers  In  tbe  house.  About  3  or  4  o'clock 
at  night  on  the  date  on  which  this  offense  is 
alleged  to  have  been  committed,  the  officers 
raided  the  hoas&   When  they  first  went  up 


they  looked  over  the  transoms  hi  two  rooms. 
In  one  of  the  rooms  appellant  was  in  bed 
with  one  man,  and  In  another  Mrs.  Young 
In  bed  with  another.  The  parties  were  all 
undressed.  After  making  the  Investigation, 
and  ascertaining  the  facta,  they  demanded 
admittance.  As  soon  as  aroused  appellant 
got  out  of  the  bed  with  the  man  she  was 
with  and  went  Into  the  other  room,  aroused 
the  man  who  was  In  that  bed  with  Mrs. 
Young,  he  went  in  the  room  and  got  tn  the 
bed  with  the  man  she  had  been  In  bed  with, 
and  she  got  In  bed  with  Mrs.  Young.  Then 
the  officers  were  admitted.  The  officers  ar- 
rested and  carried  all  the  parties  to  head- 
quarters. 

Appellant  has  some  bills  of  exceptions  and 
complaints  to  the  refusal  of  the  court  to  give 
some  of  her  special  charges.   It  is  unneces- 
sary to  discuss  all  of  these  matters.  In  her 
j  brief,  while  she  states  she  does  not  waive 
I  any  of  them,  she  presents  only  some  of  them, 
,  which  we  take  to  be  the  material  ones,  and 
I  we  wUl  discuss  only  those.  The  others  pre- 
sent no  reversible  error. 

[1, 2]  By  her  fourth  bill  she  complains  that 
the  court  erred  in  permitting  Mr.  Scott,  one 
of  the  police  officers,  to  testify  that  in  April 
or  May  he  was  at  her  place,  and  that  there 
were  three  cases  (tf  beer  in  an  ice  box  there 
I  at  the  time  and  that  the  parties  at  said  place 
were  drinking  a  lot  of  beer.  The  tdll  is 
wholly  Insufficient  to  require  the  court  to  re- 
view the  question;  but,  if  we  could,  this 
character  of  testimony  in  this  character  of 
cose  is  dearly  admissible.  Hickman  t.  Stat^ 
59  Tex.  Cr.  R.  8b,  126  S.  W.  1149;  Wlmberly 
V.  State,  57  Tex.  Gr.  B.  11«  108  S.  W.  384 ; 
Finn  T.  Stete,  60  Tex.  Cr.  R.  522,  132  S.  W. 
805;  Bobbins  t.  State,  00  Tex.  Cr.  B.  B23, 
132  S.  W.  TTO;  Wilson  t.  State,  61  Tex.  Cr. 
R.  628,  136  S.  W.  447 ;  Sullivan  v.  State,  61 
Tex.  Cr.  B.  667, 186  S.  W.  456 ;  Novy  T.  State. 
62  Tex.  Cr.  B.  496. 138  S.  W.  139.  It  Is  need- 
less to  dte  other  authorities.  Besides,  there 
was  much  other  proof  of  the  same  character 
of  testimony,  not  objected  to  at  all  by  appel- 
lant. As  said  by  this  court  In  Wagner  t. 
SUte,  63  Tex.  Cr.  R.  S07,  109  S.  W.  169:  "It 
is  well  settled  In  this  stete  that  tbe  errone- 
ous admission  of  testimony  Is  not  cause  for 
reversal.  If  the  same  fact  is  proven  by  other 
testimony  not  objected  to" — dtlng  several 
cases. 

[3]  In  her  fifth  bill  she  complains  of  tes- 
timony of  said  Scott  which  wag  directly 
drawn  out  by  her  In  cross-examination.  The 
bill  is  wholly  Insufficient  to  authorize  us  to 
review  the  question;  but.  If  we  could,  the 
record  would  show  that  this  witness  had 
testifled  about  seeing  said  Mrs.  Young  and 
another  woman  going  out  late  at  night  from 
appellant's  house  with  other  men,  and  that 
on  cross-examination,  when  she  was  probing 
him  to  know  how  he  knew,  he  explained 
how  he  got  his  Information.  This,  instead  of 
lielng  against  appellant,  was  for  her,  and 
certainly  appellant  cannot  complain,  as  the 
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court  in  bU  quallflcatlon  ahown  that  tbe  an- 
swers were  In  direct  reapouBe  to  appellantfB 
own  questtous  on  her  cross-examination. 

[4]  B;  her  ninth  bill  she  complains  tttat 
the  witnen  Jim  Rod^  was  permitted,  over 
her  ohjecttons,  to  state  that  another  officer, 
who  was  with  him  at  the  time  when  tbey 
were  near  appellant* s  place,  remarked  there 
.  was  somethlns  crooked  there,  referring  to 
her  place.  This  remark  may  have  been  In- 
admissible ;  bnt  the  bill  does  not  show  It, 
nor  does  the  bill  show  any  sadk  state^of  tisct 
that  we  can  Intelligently  determine  'whetti- 
«r  It  was  or  was  not  admissible. 

[E]  Her  eighth  bUl  of  exceptions  Is  quite 
lengthy.  From  It  we  understand  the  appe- 
lant Introdoced,  as  her  witness,  Police  Officer 
McLore  and  had  blm  testify.  In  effect,  that 
at  the  time  he  and  the  other  officers  made 
the  raid  on  appellant's  house  and  arrested 
her  and  the  others,  as  shown  above,  it  was 
not  O.  B.  Loving  whom  he  saw  In  bed  with 
her.  On  croBs-eEsmlnation  he  said  Uiat  be 
saw  her  in  bed  at  the  time  with  some  man. 
bnt  that  be  had  since  conclnded  that  it  was 
not  Loving,  but  a  Mr.  Meyer.  The  record 
shows  that  the  matter  was  thrashed  oat  In 
the  testimony  of  her  witness  McLnre  and 
Mr.  Erwln,  the  other  officer  who  was  with 
him  at  the  time.  She  sought  to  Impeach  her 
own  witness,  as  the  bill  shows ;  but  the  court 
would  not  permit  this.  The  court's  action 
was  correct.  Even  if  It  had  been  shown 
that  the  said  officer  first  thought  it  was  Lov- 
ing in  bed  with  appellant  at  the  time,  and 
afterwards  concluded  it  was  not  Loving  but 
Meyer,  would  make  no  difference.  There  is 
no  question  but  that,  from  the  testimony  of 
the  two  officers,  the  two  men,  Loving  and 
Meyer,  were  caught  in  bed  with  the  two 
women,  appellant  and  Mrs.  Young.  It  would 
make  no  difference  which  man  was  in  bed 
with  which  woman.  The  point  was  whether 
the  men  were  in  bed  with  the  women,  or,  as 
claimed  by  them,  the  women  were  together 
in  one  bed,  and  the  men  in  the  other,  and  all 
this  matter,  as  stated  above,  was  thoroughly 
thrashed  out  in  the  testimony.  In  no  con- 
tingency, as  we  see  it,  was  the  court's  action 
.  wrong  or  injurious  to  appellant  of  which  she 
can  legally  complain. 

[I-I]  The  only  other  question  is  the  appel- 
lant complains  that  the  court  should  have 
given  two  special  charges,  Nos.  1  and  2, 
shown  by  ber  bills  10  and  11. 

The  first  of  these  charges  is: 

"In  this  case  you  are  Instructed,  at  the  re- 
quest of  the  defendant's  counsel,  that,  even  if 
you  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  ttiat  on  two  occasions  and 
some  time  before  the  filing  of  the  complaint 
and  information,  Jack  Dunlap  and  Byron 
Dunlap  were  at  the  house  alleged  to  have 
been  kept  by  the  defendant  and  alleged  to  be 
a  bawdyhouse,  and  that  each  of  said  Dim- 
laps  were  in  a  room  In  said  house  with  a 
woman,  and  that  said  wtmien  were  prostl- 
tutes,  and  had  gone  to  said  house  for  the 


purposes  of  engaging  In  UUctt  sexual  Inter- 
course, yet  It  yoQ  hare  a  reasonable  doabt 
as  to  whethw  or  not  the  defendant  knew  of  | 
the  presence  of  said  parties  on  said  occasion, 
you  cannot  convict  the  defendant  for  tbe  acts 
of  said  parties. 

*The  defendant  cannot  be  convicted  in  this 
case,  unless  you  find  and  bellere  tnm  the 
evidence,  beyond  a  reasonable  doubt,  that 
she  knowint^  permitted  prostitutes  to  resort 
and  reside  to  the  house  kept  by  her  for  the 
purpose  of  plying  their  vocatton,  or  unless 
you  beUeve  that  she  kept  said  house  fbr  the 
purpose  of  ^ostltntlon.'* 

Tbe  other  of  said  charges  Is: 

"B^re  yon  can  convict  the  defendant  In 
this  case,  you  must  believe  and  find  from  the 
evidence,  beyond  a  reasonable  doubt,  that 
the  defendant  unlawfully  and  knowingly 
permitted  prostitutes  to  resort  or  reside  In 
the  bouse  occupied  by  her  for  the  purpose  of 
plying  thdr  vocation,  or  that  she  unlawfully 
and  knowingly  k^t  said  house  for  the  pur- 
pose of  prostltntlon.  Bvoi  should  you  be- 
lieve from  the  evidoice  that  prostitutes  did 
resort  to  said  bouse,  or  reside  therein,  for 
the  purpose  of  plying  their  vocation,  yet  yon 
cannot  convict  the  defendant,  unless  you  be- 
lieve from  the  evidence,  beyond  a  reas<mahle 
doubt,  that  she  had  knowledge  of  the  charac- 
ter of  said  women,  having  knowledge  of  tbe 
character  of  said  women,  knowingly  permit 
ted  them  to  ply  their  vocation  at  said  house." 

We  think  neither  of  these  charges  should 
have  been  given.  Tbe  court  charged  as  fel- 
lows: "If  you  find  and  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant,  in  Dallas  county,  Tex.,  heretofore 
on  August  14,  1913,  or  within  two  years 
prior  to  August  .19,  1913,  did  unlawfully  ke^ 
or  was  concerned  In  keeping  a  certain  house 
then  and  there  situate  as  a  house  ^ere 
prostitutes  were  permitted  to  resort  or  re- 
side for  the  purpose  of  plying  their  vocation, 
or  as  a  house  kept  for  the  purpose  of  pros- 
titution, then  you  will  find  the  defendant 
guilty  and  assess  her  punishment,"  etc.  He 
also  charged  tbe  burden  of  proof  was  upou 
the  state,  that  she  was  presumed  to  be  inno- 
cent until  her  guilt  was  established  by  le- 
gal evidence,  beyond  a  reasonable  doubt,  and, 
in  case  they  had  a  reasonable  doubt  as  to 
her  guilt,  to  acquit  her.  The  court  also  gave 
one  of  appellant's  special  charges  to  the  effect 
that  the  Jury  could  not  convict  appellant 
alone'  upon  proof  that  the  house  she  kept  had 
the  reputation  of  being  a  house  of  prostitu- 
tion, etc. 

This  court,  in  Lawrence  v.  State,  20  Tex. 
App.  536,  said:  "Whilst  a  court  may  qualify 
or  modify  an  instruction  which  Is  asked  so 
as  to  make  it  present  the  law  as  the  court 
conceives  the  law  to  be,  yet  the  court  Is  not 
bound  to  qualify  or  modify  an  Illegal  or  erro- 
neous Instruction,  but  may  refuse  it  out- 
right" 

Again,  this  court  In  Sparks  t.  State,  23 
Tex.  Apf.  448.  B  8.  W.  185,  In  coostmlog  oof 
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rtatetct  on  th«  subject  of  giving  written  re- 
qneeted  tSuacwM  In  mlademsaiuir  casea^  aaJA: 
•TblB  statote  does  not  make  It  obligatory  up- 
on the  eonrt  to  prepare  and  give  a  wrtttm 
charge  wbm  reqaested  to  llo  so  by  the  par- 
ties, bat  only  requires  the  oonrt  to  give  or 
refuse  such  charges  as  are  asked  In  writing. 
If  charges  are  asked  In  writing,  ttie  court 
shall  give  or  refuse  them,  with  or  without 
modification.  Bat,  if  the  court  refuses  such 
as  are  asked,  It  is  not  required  to  supi^ement 
tliem  by  any  dharges  of  its  own;  It  may  still, 
If  It  desires,  decline  to  give  any  written 
charge  in  the  case.  In  misdemeanots,  tiie  ob- 
ject and  poU^  of  the  law  seems  to  be  to  re- 
lieve the  conrt  of  the  burden  and  necess^ 
of  giving  diai^es,  unless  the  partleB  deem 
It  necessaiT  tliat  such  Instmctloiis  as  they 
may  prepare  In  writing  should  be  given.  Such 
as  are  thus  prepared  may  or  may  not  be  giv- 
en. The  court  should  not  give  iustructlona 
whitdi  it  does  not  believe  to  be  the  hiw,  and 
it  is  not  even  required  to  modify  sndi  charg- 
es, Imt  may  refuse  tiiem  abstdntely." 

In  Hobbs  State,  T  Tex.  App.  118,  this 
conrt  dtsensBea  fully  and  gives  the  reasons 
for  this  doctrine,  and  has  always  adhered  to 
It  For  other  eases,  see  those  collated  under 
section  842  and  snbdivldon  6,  section  SIS  of 
Whiter  Ann.  O.  0.  P.,  and  many  cases  de- 
dded  dnoe  Uun  1^  this  court  Healer  v. 
State,  146  8.  W.  808;  Perkins  v.  State,  144  8. 
W.  244. 

It  la  not  proper.  In  ttits  or  any  other  case, 
for  tike  ooart  either  In  his  own  charge,  or  at 
flie  request  an  appellant  ta  single  out  any 
certain  part  of  the  testimony  as  was  attempt- 
ed to  be  dime  appellant  in  the  first  para- 
graph of  his  charge  No.  1,  above  quoted,  and 
diarge  the  Jury  thereon.  Btratton  State^ 
44  8.  W.  S06;  Gopeland  t.  State,  86  Tex.  Or. 
R.  576,  88  S.  W.  210;  For  other  autboritlea, 
see  section  810,  White's  Ann.  O.  a  P.  As  It 
was  improptf  to  give  this  part  of  his  said 
special  charge,  clearly  the  court  was  under 
no  obligation  to  strike  that  out  and  give  the 
latter  paragraph,  even  if  it  had  be»  proper 
to  have  given  the  second  paragraph  alone. 
But  as  shown  above,  the  court's  charge  sub- 
stantially and  fully  embraced  all  of  what 
was  requested  In  this  second  paragraph. 

What  we  have  said  about  said  first  re* 
quested  charge  applies  equally  to  the  sec- 
ond. In  addition,  as  to  this  latter,  wherein 
It  attempted  to  require,  as  a  matter  of  law, 
that  appellant  had  huou^dge  of  the  charac- 
ter of  the  women,  and  that  she  Jatowingly 
kept  said  house  for  the  puri>08e  of  prostitu- 
tion, it  required  more  than  the  statute  re- 
quires. It  was  not  necessary,  under  the  law, 
that  she  should  know  Uie  character  of  wo- 
men who  had  illicit  Intercoorse  and  plied 
their  vocation  in  the  bouse  she  kept  nor  does 
the  law  require  that  she  shidl  knowingtv  keep 
a  house  for  the  purposes  of  prostitution. 
Tbia  diarge  Ignores  oitlr^  the  law  that  ev- 
ery person  Is  presumed  to  know  what  is  go- 


ing on  In  his  own  house  wherein  he  resides 
(Whltcomb  T.  state,  30  Tex.  Appu  280,  17  S. 
W.  2S8;  Stokeley  v.  State,  87  Tax.  Or.  B.  688, 
40  S.  W.  071)  and  that.  In  prosecutions  tot 
Qds  character  of  offense,  It  is  not  Incumboit 
on  the  state  to  prove  absolute  knoieledffe  of 
an  accused,  but  slnqily  to  make  aach  proof 
ttat,  even  If  knowledge  be  necessary,  it  will 
be  presumed  from  such  a  state  of  facts  as 
would  put  the  party  upon  notice  and  inquiry 
which,  If  followed  up,  would  result  in  knowl- 
edge (WeUs  V.  State,  22  Tex.  App.  18,  2  S.  W. 
600:  HcGaffey  t.  State,  4  Tex.  166;  John- 
son V.  State,  32  Tex.  Gr.  B.  604, 24  8.  W.  4U: 
Brown  T.  State,  48  8.  W.  176;  Wade  on  No- 
tice, I  11;  IS  Bncy.  of  Bv.  643;  Tucker  v 
Constable,  16  Or.  407-400,  10  Fac.  13). 

No  revmlble  oror  is  shown,  and  the  Judg- 
ment will  be  affirmed. 

DAVIDSON,  jr.,  abemt  at  consultation. 


TOBES  T.  STATB.    (No.  8088.) 

(Oourt  of  Crfmlnsl  Appeals  of  Texas.   April  8, 
1914.   On  Motion  for  Rehearing.  May 
6.  1014^ 

L  Cbucikai.  Law  (1  1091*)— Questioks  R«- 
vziwABU— Bill  of  Excxftions. 

Ttie  ovemilisg  of  a  plea  in  mbatement  of 
the  indictment  on  the  gnraod  of  discriminatloo 
in  the  organisation  of  the  grand  Jury,  and  tha 
overmliiig  of  a  motion  to  quash  a  special  venire 
on  the  ground  of  discrimination  In  the  selection 
of  Jurors  to  prevent  a  fair  trial,  cannot  be  re- 
viewed on  appeal,  anless  eKeptions  are  reserv- 
ed and  the  evidence  on  the  hearing  Included  In 
the  bills  of  exception. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dis.  SS  2803,  2815,  2816,  2818.  2819. 
2823,  2824.  2S&-2883,  2848,  2031-2933,  2043; 
Dec.  Dig.  \  lOOL*]^ 

2.  CBiianAL  Law  ({  1091*)— QuBsnons  R«- 

VUWABLB— BUX  or  EXCXFTIONS. 

Where  the  record  of  the  election  of  a  special 
Jndge  was  regular,  the  overmllng  of  a  piea  in 
abatement  of  the  Indictment  on  the  ground  that 
lawyers  not  practicing  In  tiie  court  participated 
in  the  election  of  the  special  jndge,  who  was  a 
nonroddent  of  the  district,  not  supported  by 
any  evidence,  cannot  be  considered  on  appeaL 
[Ed.  Note.— Fot  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2808.  2^0816,  2818,  2819, 
2823,  2824.  2^18-2^373843,  2931-2033,  2943; 
Dec.  Dig.  i  1091.*] 

3.  Criminal  Law  (|  1048*)— Questions  B«- 
viEWABLK— Bill  or  ji^xckptions. 

BuUngs  (m  motions  and  pleas  cannot  h« 
reviewed  where  accused  reserved  no  exception 
to  them. 

[I^  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  fi  5656,  ^657.  2670;  Dec.  Dig. 
i  104&*] 

4.  CaiinKAL  Law  (}  603*) — Continuancx— 
Gbounds— Absbnck  or  wztnessbs. 

A  continoance  on  the  ground  of  the  absence 
of  a  witness  was  properly  dented,  where  accused 
did  not  state  the  facts  the  absent  witness  would 
prove,  nor  show  the  materiality  of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Law,  Cent.  Dig.  H  1348-1361;  Dec.  Dig.  | 
603.*I 

6.  Cbimiral  Law  (S  406*)— CoNrsaszoN  ov 

ACCTTSED— AmOBStBIUTT. 

Statements  made  by  accused  to  a  third 
person,  who  had  been  requested  by  the  eherUC 
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to  look  out  for  aecnaed,  are  admiariUe  in  eri- 
dence,  where  the  third  person  did  no  act  to  lead 

accused  to  believe  that  be  had  authority  to 
arrest  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
law.  Cent.  Dig.  »  765,  884^017,  920-027;  Dec 
Dig.  i406.*3 

9.  GRiunAL  Ziaw  (|  444*>— BmnnoB— Ad- 

lasSIBILITT. 

A  county  map,  made  by  the  land  office,  is 
properly  received  in  evidence,  though  it  bad 
been  torn  in  half  and  pat  together  again. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g  1028;  Dec.  Dig.  S  414.*] 

7.  C&iifiNAi.  Law  (|  1091*)— Bni.iN88  on  Bt- 
XDSNCE— RSVIXW — BlU.  OF  EXCEPTIONS. 

A  bill  of  ezceptifois,  complaining  of  the 
testimony  of  a  witness  teatifjring  without  ques- 
tions being  propounded  to  him,  must  disclose 
the  testimony  given,  and  e^)ecially  the  part 
deemed  objectionable,  or  the  ruling  cannot  be 
reviewed. 

tEd.  Note. — For  other  cases,  see  Crimina] 
Law,  Cent.  Dig.  »  28Ut,  281572816,  2818,  2819, 
2823,  2824,  2828-2833,  2843,  2831-^^2943; 
Dec.  Dig.  i  1091.*] 

&  Criminal  La.w  (|  1169*)— Bstibw- Habh- 
I.B8S  Ebrob. 

Where  a  witntss  testified  to  facts  within 
his  own  personal  knowledge,  the  error  in  per- 
mitting him  to  testify  as'  to  the  contents  of  a 
letter  disclosing  the  some  facts,  without  first 
proving  the  loss  of  the  letter,  was  not  reversible. 

[Ed,  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  754.  3088.  3130,  3137-3143; 
Dec.  Dig.  f  li69."] 

9.  Cbihinai,  Law  ft  1043*)  —  Cohdcct  of 
Tbial  Coubt— Bevibw. 

Where  a  bill  of  exceptions,  complaining  of 
a  remark  of  the  coort  that  testimony  was  prop- 
er to  impeach  &  witness  of  accused,  was  quali- 
fied by  the  court's  explanation,  disclosing  that 
accused  objected  to  the  testimony  on  the  ground 
of  irrelevancy,  and  inaisted  on  knowing  the  rale 
under  which  the  evidence  could  be  admitted, 
the  bill  as  modified  presented  no  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2664.  265{i;  Dec.  Dig.  t 
1043.*] 

10.  Cbiminai.  Law  ({  1111*)— Bzzx  of  Ex- 
ceptions— QUALinCATIONS. 

Accused,  accepting  and  filing  a  bQI  of  ex- 
ceptions qualified  by  the  court  without  exceptirg 
to  the  qualification,  is  bound  thereby. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  ^  Cent  Dig.  H  2894-2896;   Dec.  Dig.  f 

11.  Hdhicidb  (g  46*)— Mamblaughteb— Ade- 
qUATB  Causb. 

The  statement  of  decedent  that  if  accused 
did  not  leave,  decedent  would  go  for  an  officer 
to  have  accused  arrested  for  his  misconduct, 
was  not  adequate  cause  to  reduce  a  homicide 
from  murder  to  manslaughter. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  g  69;  Dec.  Dig.  §  45.*1 

12.  Criminal  I<aw  (g  1055*)— Keuabks  of 
Pbosecdtiho  Attobitet—Exobptions— re- 
view. 

Where  there  was  no  exception  showing  that 
the  state's  counsel  made  remarks  in  regard  to 
which  special  charges  were  asked,  the  fact  that 
such  remarks  were  made  was  not  verified  so 
as  to  bring  the  matter  before  the  conrt  for 
review. 

[Ed.  Note. — For  other  cases,  see  Criminal 
T^w.  Cent  Dig.  gg  2666,  2667;  Dec.  Dig.  g 
1055.  •] 


13.  Cbiuxkal  Law  n  876*)— YvBrncr— Simn- 

CIENCT. 

The  misspelling  of  the  word  '•guilty"  In  a 
Terdict  does  not  vitiate  it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gg  2088,  2000;  Dec.  Uig.  $ 
876.*] 

14.  Cbiuinal  Law  (g  961*)— Affkai^Mo- 

TION  FOR  New  Trial. 

Accused,  who  on  the  overruling  of  his  mo- 
tion for  new  trial  gave  notice  In  open  court  of 
an  appeal,  could  not,  without  witbdrawii^  the 
notice  of  appeal  and  without  leave  of  court,  file 
an  amended  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
UWj^Cent  Dig.  gg  2349-2358;    Dec.  Di«.  g 

16.  Cbihinal  Law  (gg  951,  1156*)- Motios 
FOR  New  Tbiai/— Time  to  File — Discre- 
tion OF  Court. 

Whether  an  amended  motion  for  new  trial 
would  be  permitted  after  the  time  allowed  by 
law  for  the  filing  of  a  motion  for  new  trial  is 
within  the  sound  discretion  of  ttie  trial  court, 
and.  in  the  absence  of  an  abuse  of  discretion, 
the  ruling  will  not  be  disturbed  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Criminal 

BK's?^'i°iy-f 

On  Motion  for  Bahearing. 

16.  Cbiminal  Law  (g  1070^4,  New,  vol.  11 
Key-No.  Series)— Affbal—Hahheb  of  Pkb- 

FBCTINO  AFPBAI/— STATCTBB. 

Under  Code  Or.  Proc  1911,  artt  915,  916, 
providing  that  an  appeal  is  tal<en  by  trivjn^  no- 
tice in  open  conrt  and  having  the  sai<  eotered 
of  record,  and  declaring  that  the  e.  .  i  t  of  sn 
appeal  is  to  suspend  farther  proceedings  in  the 
trial  courtj  nnul  the  judgment  of  the  appel- 
late court  IB  received,  a  notice  of  appeal,  given 
in  open  court  and  entered  of  record.  Defects . 
the  appeal,  and  the  jurisdiction  of  the  Court  of 
Criminal  Appeals  attaches. 

17.  Criminal  Law  (g  928*)— New  Teiai>- 
Grounds— Improper  Conduct  of  Jubobs. 

That  a  juror  talked  over  the  telephone  be- 
fore the  verdict  was  returned  into  court,  but 
after  ureement,  is  not,  as  a  matter  of  law, 
ground  ror  new  trial,  especially  where  the  officer 
in  charge  of  the  jury  was  present  and  heard 
what  the  juror  said. 

[Ed.  Note.— For  other  eas^  see  Criminal 
Law,  Gent  Dig.  gg  2283-2271;  Dec  Dig.  { 
928-  ] 

Appeal  from  District  Court,  Atascoea 
County ;  F.  G.  Chambliss.  Judge. 

Porflrlo  Tores  was  convicted  ot  crime,  and 
he.  appeals.  Affirmed,  and  motlcm  for  r^ear^ 
Ing  overruledu 

B.  R.  Smith,  Jaa.  A.  Walton,  and  B.  B. 
Kennerly,  all  of  Jonrdantown,  for  appellant. 
C.  B.  Lane,  Asst  Att7>  Gen.,  for  the  State. 

HARPER,  J.  At  the  time  for  a  regular 
term  of  the  district  court  of  McMuIlen  coun- 
ty, the  Hon.  F.  G.  Chambliss,  Judge  of  said 
court,  being  ill  and  unable  to  attend  court, 
the  members  of  the  bar  in  attendauce  on  said 
court  elected  Hon.  W,  W.  Walling  special 
Judge  of  said  court,  who  opened  court,  iui- 
paneled  a  grand  Jury  in  accordance  with 
law,  and  the  said  grand  Jury,  at  a  later  day 
of  said  term,  returned  an  Indictment  against 
appellant  ^le  venue  of  this  cause  was  theo 
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Tex.) 

Chanced  to  AtascoBB  coimtr.  when  and  where 
appellant  was  tiled. 

[1]  Appellant  filed  a  plea  In  abatement,  al- 
leging that  he  was  a  Mexican  by  nativity, 
and  that  he  had  never  taken  the  oath  of 
allegiance,  and  was  only  a  resident  here  and 
not  a  dt^n  of  this  country;  that  In  the 
organlEatbm  of  the  grand  jury  Mexican 
citizens  of  McGnllen  county  were  excluded, 
and  discrimination  practiced.  This  plea  did 
not  proTe  Itself,  and  if  any  ^denee  was  in- 
troduced in  support  of  It,  the  record  before 
ns  does  not  contain  it  Therefore  the  ques- 
tion Is  not  presoited  to  us  In  a  way  we  can 
review  the  action  of  the  trial  court  in  over^ 
nillng  this  plea.  Again  it  is  claimed  that, 
in  the  drawing  of  the  spec&l  ventre  which 
was  summoned  In  this  case,  Mexican  citizens 
of  Atascosa  county  were  excluded  "fbr  the 
purpose  of  preventing  this  del^dant  from 
having  a  fiiir  and  Impartial  hearing  before 
a  Jnry  of  his  peers."  As  before  stated, 
if  any  evidence  was  offered  In  support  of 
this  plea  and  motion,  it  Is  not  included  In 
the  record  before  us,  and  for  anght  tills 
record  discloses  such  plea  has  no  foundation, 
for  dtlsens  of  Mexican  nativity  may  have 
been  on  the  special  venire,  and  may  have 
been  on  the  jury  that  tried  appellant.  When 
these  pleas  were  overruled  by  the  court,  ex- 
oeptlons  should  have  been  reserved,  and  In 
the  bills  the  evidence  adduced  on  the  hearing 
should  have  been  included,  that  we  could 
determine  whether  or  not  4here  was  any 
merit  In  such  pl«is.  As  the  matter  Is  pre- 
sented to  us,  there  Is  nothli^  for  us  to  re- 
view. 

[2 1  Appellant  also  filed  a  plea  in  abate- 
ment of  the  indictment,  alleging  that  lawyers 
who  were  cot  practicing  lawyers  In  such 
court  participated  In  the  election  of  a  special 
Judge,  and  that  Judge  Walling  was  not  a  re^- 
dent  of  the  Thirty-Sixth  Judicial  district 
.^aln  the  matter  Is  presented  In  a  way  we 
cannot  review  it  The  plea  proves  no  fiict; 
and.  If  appellant  offered  any  evidence  In  sup- 
port of  this  plea,  the  record  does  not  con- 
tain It  The  record  of  ttie  election  of  Judge 
Walling  Is  regular  in  every  respect. 

Appelant  also  aslced  that  Alejandro  Sarll, 
who  was  also  indicted,  charged  with  guilty 
partI<dpatlon  In  this  offense,  be  first  tried, 
when  the  court  dismissed  the  case  against 
Sarll,  ttius  rendering  him  a  competent  wit- 
ness, and  he  did  testify  at  appellant's  re- 
quest on  this  trial. 

[31  While  the  above  motions  and  pleas 
were  filed,  yet  appellant  reserved  no  excep- 
tion to  the  action  of  the  court  In  ruling  on 
either  of  them.  So  the  matters  are  not 
properly  presented  to  this  court  fox  ns  to 
act  on  them. 

[4]  In  the  first  bill  In  the  record  appellant 
contends  that  the  court  erred  In  overruling 
his  motion  for  a  continuance  on  account  of  the 
absence  of  several  witnesses.  He  states  that 
he  desired  the  attendance  of  Dr.  Jameson, 
stating  thftt  Oils  do^r  was  the  first  person 


to  arrive  at  tb»  soene  of  the  bomldde,  and 
"that  this  defimdant  nor  his  attorneys  have 
ever  been  able  to  learn  what  Was  the  condition 
of  the  body  and  Its  surroundings  at  said  tim^ 
88  to  arms  and  otherwise,  the  nature  of 
wounds,  if  any,  and  whether  or  not  there 
were  weapons  on  or  around  the  body  of  the 
deceased."  If  appellant  shot  deceased  un- 
der the  drcnmstanees  disclosed  by  this  rec- 
ord, the  condition  of  the  body  and  its  sur- 
roundings^ the  nature  of  the  wounds,  and 
whether  or  not  deceased  had  weapons  wonld 
not  be  material  to  his  defense.  There  is  In 
the  motion  for  continuance,  nor  In  the  evi- 
dence adduced  on  the  trial,  no  contention 
that  deceased  was  attempting  to  use  a  weapon, 
or  appellant  believed  he  was  about  to  do  so. 
It  is  true  that  appellant  was  not  required  to 
testify  as  a  witness  on  the  trial,  yet  In  his 
application  for  a  continuance  he  must  state 
such  facts  as  could  or  would  show  the  ma- 
teria Ity  of  the  absent  testimony.  He  states 
no  fact  that  he  can  or  expects  to  prove  by 
this  witness.  He  states  no  fact  occurring  at 
the  time  of  the  homicide  that  the  testimony 
of  the  doctor,  whatever  It  might  be,  wonld 
be  material  to  his  d^nse.  Two  of  the  wit- 
nesses named  in  the  application  attended 
the  trial,  while  for  a  Qilrd  no  process  had 
been  issued,  and  as  to  the  others,  he  states 
no  fScts  that  they  would  testify  to—In  no 
way  shows  that  they  would,  or  he  expected 
to,  prove  by  them  anything  that  would  or 
could  be  material  to  his  defense;  conse- 
quently the  court  did  not  err  in  overruling 
the  motion. 

[8]  Follto  Vasqnes  was  not  an  officer  of 
the  law;  and,  although  the  sheriff  had  re- 
guested  him  to  loolE  ont  for  appellant,  appel- 
lant was  not  aware  of  this  fact  when  he 
went  to  the  camp  of  Vasques,  and  made  the 
statemente  he  did  make.  Vasqnez  not  hav- 
ing taken  charge  of  him  at  the  time  the 
statements  were  made,  and  did  no  act  to  lead 
appellant  to  believe  or  suspicion  that  he  in- 
tended to  do  so,  or  had  authority  to  do  so, 
the  court  did  not  err  in  admitting  this  evi- 
dence. Hilffi  V.  State,  163  S.  W.  717,  and 
cases  there  dted. 

As  bill  No.  4  does  not  show  what  fiicte  ap- 
pellant expected  to  prove  by  the  witness 
G.  G.  Bass,  the  court  did  not  err  in  the  prem- 
ises. The  bin  shows  that  the  rule  had  been 
Invoked,  and  Mr.  Bass  bad  been  In  the  court- 
room, and  appellant  stated:  "We  are  not 
going  to  prove  any  facts  by  him;  It  Is  expert 
testimony" — and  does  not  disclose  upon  what 
issue  In  the  case  the  "expert  testimony** 
would  have  a  bearing,  nor  upon  what  Issue 
he  expected  to  testify. 

[6]  Another  bill  shows  that  "the  state  of- 
fered In  evidence  two  pieces  of  a  map  fasten- 
ed onto  a  piece  of  cloth  or  paper,  purporting 
to  be  a  map  of  McMulIen  county,  made  in 
1888  by  the  Commissioner  of  the  General 
Land  Office  of  the  State  of  Texas,  with  un- 
identified lines  thereon  purporting  to  Indicate 
the  location  of  the  town  of  Fowlerton  and 
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other  points,  to  which  defendant  objected 
because  said  inatrament  was  not  a  whole 
and  complete  map,  but  several  pieces  of  pa- 
per tacked  on  a  piece  of  paper,  that  said 
sereral  pieces  of  paper  were  so  disconnected 
as  to  leave  uotbing  to  sbow  that  the  purport- 
ed map  was  not  half  of  one  map  and  half  of 
another,  and  that  the  same  was  not  so  Iden- 
tified as  to  make  It  properly  admissible  for 
the  purpose  of  proving  any  fact  In  dispute." 
The  court  In  approving  the  bill  states  that 
the  map  had  been  torn  In  half  and  placed 
back  together,  and  It  Is  shown  that  it  was  a 
map  of  McMuUen  county,  made  by  the  Land 
Office.  Under  the  recitations  of  this  bill 
herein  copied  no  error*  is  disclosed  In  the 
ruling  of  the  court 

[7, 1]  Several  bills  were  taken  to  the  tes- 
timony of  Mr.  Frank  H.  Burmelster.  If  one 
bill  It  Is  shown  that  this  witness  was  per- 
mitted to  testify,  being  a  lawyer  In  the  case, 
without  questions  being  propounded  to  him. 
As  this  bill  does  not  disclose  any  testimony 
he  gave  on  the  trial,  of  course  it  Is  impossible 
for  us  to  determine  that  appellant  was  In 
any  manner  Injured  thereby.  To  bring  the 
matter  before  us  for  review,  the  blU  should 
disclose  the  testimony  he  gave,  especially 
that  portion  which  appellant  deemed  objec- 
tionable. In  two  other  bills  It  Is  shown  that 
Mr.  Burmelster  was  permitted  to  testify  that 
be  had  received  a  letter  Informing  him  that 
he  had  been  employed  by  the  commissioners' 
court  to  run  the  boundary  line  of  McMuUen 
county,  because  the  work  of  Mr.  Gofl  and 
Mr.  White  had  be^  condemned,  and  that 
property  up  to  the  time  testified  to  by  him 
was  taxed  by  McMullen  county.  The  court 
in  approving  these  bills  stated  that  Burmels- 
ter testified,  Independently  of  any  letter,  that 
he  was  under  contract  with  McMullen  county 
to  do  this  work,  and  that  the  work  had  been 
condemned; .  that  he  had  served  as  county 
surveyor  for  a  number  of  years,  and  Icnew 
the  facts  testified  to  by  him.  Certainly  any 
man  can  testify  he  had  been  employed  to  do 
a  certain  character  of  work  by  the  county, 
and  had  done  the  work.  These  are  facts 
within  his  personal  knowledge;  and,  while 
the  contents  of  the  letter  were  not  admis- 
sible In  evidence,  without  proving  Its  loss, 
yet,  as  the  witness  testified  in  addition  there- 
to from  personal  Information  and  knowledge 
to  the  same  facts,  the  bill  presents  no  re- 
versible error.  The  bills  do  not  disclose  In 
any  way  the  materiality  of  the  testimony, 
or  how  such  testimony  oonld  In  any  wise 
be  hnrtfol  to  apiKllanL 

In  the  bill  objecting  to  the  testimony  of 
Mr.  Holmes,  no  portion  of  his  testimony  la 
given,  and  no  fact  testified  to  by  him  Is  stat- 
ed ;  consequently  there  is  nothing  presented 
for  review.  However,  we  will  state  the 
court  did  not  err  in  permitting  him  to  tesU- 
ty,  for  he  had  not  been  In  the  courtroom,  nor 
violated  any  rule  of  the  court,  and  his'  tes- 
timony was  pertinent  and  germane  to  the 
lamea  involved  in  this  case. 


[I,  II]  In  the  last  bUl,  relating  to  the  In- 
troduction of  testimony,  it  Is  shown  that 
when  the  witness  Humphries  was  testl^lng, 
appellant  objected  to  certain  portions  of  his 
testimony,  and  the  court  said:  "It  goes  to 
the  Impeachment  of  your  witness,"  to  which 
remark  appellant  objected.  The  court  In  ap- 
proving the  bill  states,  "Approved,  with  the 
explanation  that  defendant  was  objecting  to 
the  testimony  on  the  ground  of  irrelevancy, 
and  insisting  on  knowing  the  rule  under 
which  such  evidence  could  be  admitted."  As 
thus  qnallfledf  the  bill  presents  no  error,  and, 
appellant  having  accepted  and  filed  the  bill 
without  excepting  to  aoCh  qnallflcation,  he 
is  bound  thereby. 

[11,12]  Ttien  is  no  evidence  suggesting 
that  appellant  "shot  at  Ike  Hill  for  the  pur- 
pose of  scaring  him" ;  consequently  the  court 
did  not  err  In  refusing  the  special  diarge  pre- 
senting this  issue.  Neither  did  the  evidence 
adduced  on  this  trial  call  for  a  charge  on 
self-defense.  There  la  no  testimony  that  de- 
ceased assaulted  appellant,  or  appellant  be- 
lieved that  he  was  in  any  danger  from  HilL 
All  that  deceased  said  was  that  if  he,  ap- 
pellant, did  not  leave,  he,  deceased,  would 
go  and  get  an  officer,  when  appellant  shot 
him.  The  issue  of  manslaughter  is  not  rais- 
ed by  the  testimony.  It  is  not  evea  shown 
that  there  was  anger  or  rage,  and  the  only 
ground  for  resentment  Is  that  deceased  told 
him  he  was  going  to  town  for  an  officer  to 
have  him  arrested  <hi  account  of  hia,  appel- 
lant's, misconduct.  This  would  not  be  ade- 
quate cause  in  law.  There  Is  no  exception 
showing  that  state's  counsel  used  the  re- 
marks in  regard  to  which  ^)eclal  charges 
were  asked ;  therefore,  the  fact  that  such  re- 
marks were  nsed  is  not  verified  In  a  way  to 
bring  the  matter  before  us  for  review. 

[IS]  The  misspelling  of  the  word  "gnilty** 
in  the  verdict  does  not  vitiate  it  Hie  ver- 
dict was  certain  and  sufficient  upon  which  to 
enter  judgment 

[14]  It  appears  that  when  the  verdict  of 
the  jnry  waa  returned,  appellant's  counsel 
filed  a  motion  asking  that  they  be  given  ad- 
ditional time  to  that  allowed  by  law  In  which 
to  file  their  motion  for  new  trial,  on  grounds 
stated  In  the  motion.  This  was  by  the  court 
granted.  When  the  motion  was  filed  it  was 
overruled,  and  appellant  gave  notice  of  ap> 
peal  to  this  court.  Subsequent  to  this  time 
appellant  filed  an  amended  motion  for  a  new 
trial,  which  the  court  by  order  entered  struck 
from  the  record,  on  the  ground  it  came  too 
late,  and  no  leave  had  been  granted  appellant 
to  file  It,  to  which  action  of  the  court  ai^l- 
lant  excepted,  and  presents  the  question 
properly  in  a  bill  of  exceptions.  We  think 
appellant  is  correct  in  contending  that  the 
trial  court  has  control  over  its  judgments 
during  the  term  at  which  such  judgmoit  was 
rendered,  and,  had  the  court  thought  pmper 
to  do  so,  upon  appellant  withdrawing  tiis  no- 
tice of  appeal,  the  court  could  have  set  aside 
the  Jod^ent  ovemUlng  the  mottou  for  new 
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trial,  granted  leare  to  file  an  amended  mo- 
tion, considered  same,  and  took  sucb  action 
as  tbe  trial  court  deemed  proper ;  and,  If  the 
amended  motion  was  overrnled,  by  again  glT- 
Ing  notice  of  appeal,  app^ant  conld  bave 
prosecuted  an  appeal  to  this  court,  Bnt 
appellant  did  not  take  sncb  action.  After  his 
motion  for  new  trial  had  been  ovemiled  and 
notice  of  appeal  given  to  this  court,  without 
leave  of  the  court  appellant  proceeds  to 
file  with  the  clerk  what  he  terms  an  amended 
motion  for  new  trial,  in  which  be  does  not 
ask  leave  to  withdraw  the  notice  of  appeal 
theretofore  given,  nor  tn  the  motion  does  he 
ask  that  the  order  overruling  the  motion  for 
a  new  trial  be  set  aside  and  permission  be 
granted  to  file  an  amended  motion  for  a  new 
triaL  As  thus  presented,  the  court  did  not 
err  In  striking  the  motion  from  the  record, 
as  he  had  granted  no  leave  to  file  it  But 
aside  from  this,  the  amended  motion  not  be- 
ing filed  within  tbe  time  allowed  by  law,  and 
the  oonrt  not  having  considered  same,  we 
hardly  think  we  wotild  be  authorized  to  hold 
be  abused  his  discretion. 

"Wbether  another  motion  for  a  new 
trial  win  be  permitted  to  be  filed  after  the 
time  allowed  by  law  has  elapsed  is  a  matter 
wilhin  the  sound  discretion  of  the  trial  court 
He  can  read  the  motion  and  application; 
and,  if  In  his  opinion  he  deems  that  no  mat- 
ter is  presented  which  would  authorize  him 
to  disturb  the  Judgment  he  can  decline  to 
permit  it  to  be  filed,  and  the  only  question 
then  presented  to  us,  is^  From  grounds  and  al- 
l^tions  contained  In  the  motion.  Is  it  shown 
that  he  has  abused  the  discretion  confided 
to  him  by  law?  In  this  case  we  do  not 
think  any  such  showing  is  made,  and  the 
Judgment  la  therefore  afflrmed. 

On  Motion  for  Rehearing. 

The  moUoa  for  rehearing  In  this  ease  was 
not  received  by  the  clerk  until  tbe  27th  day 
of  April,  four  days  after  the  mandate  had 
issned;  but,  Inasmuch  as  the  death  penalty 
was  assessed,  we  ordered  the  mandate  recall- 
ed, and  permitted  the  filing  of  the  motion  for 
rehearing,  for  the  members  of  this  court,  like 
all  other  citizens  of  Texas,  do  not  desire  this 
extreme  penalty  inflicted  unless  the  evidence 
Justifies  and  the  record  discloses  that  the  ap- 
pellant has  had  a  fair  and  impartial  trial, 
and  there  la  no  error  In  the  record  that  could 
have  injuriously  affected  appellant's  rights. 

[li]  We  have  carefully  reviewed  the  rec- 
ord, and  the  first  contention  of  appellant  la 
that  the  court  erred  In  holding  that  the  Jur- 
Isdlction  of  ttala  court  attached  upon  giving 
notice  of  appeal  and  entry  made  thereof  In 
tbe  minutes,  and  he  cites  us  to  the  cases  of 
Wood  V.  Wlieeler,  7  Tfti.  13,  Puckett  v.  Reed, 
37  Tex.  308,  Blnm  v.  Wettermark,  S8  Tex. 
125,  and  Freeman  on  Judgments,  in  which  it 
is  held  that  courts  have  Jurisdiction  over 
their  Judgments  until  the  end  of  the  term  at 
which  such  Judgment  was  rendered.  These 
authoritlea  an  In  no  wise  In  conflict  with 


the  original  i^lnion  In  this  case,  but  appel- 
lant overlooks  the  fact  that  notice  oj  appeat 
does  not  confer  Jurisdiction  on  tbe  appellate 
court  in  dvU  cases,  but  this  Jurisdiction  la 
conferred  by  givinff  the  bond  required  by 
law  after  notice  of  appeal  has  been  given 
and  entered  of  record.  Although  one  in  a 
civil  case  might  give  notice  of  appeal  and 
have  it  entered  of  record,  yet  if  he  failed  to 
give  the  bond  required  by  law,  or  file  a  pau- 
per's oath  in  lieu  thereof,  the  notice  of  appeal 
would  not  stay  an  execution  in  a  civil  case, 
nor  would  the  Jurisdiction  of  the  appellate . 
court  attach  until  the  appeal  bond  was  filed. 
However,  it  is  different  in  criminal  cases — 
tbe  Jurisdiction  of  this  court  attaches  and  the 
appeal  is  perfected  when  notice  of  appeal  is 
given  in  open  court  and  that  notice  entered  of 
record.  Article  915  of  the  Ck>de  of  Criminal 
Procedure  provides  that  "an  appeal  is  taken  * 
by  giving  notice  thereof  in  open  court  and 
having  tbe  same  entered  of  record,"  and  art- 
icle 916  provides  that  "the  effect  of  an  appeal 
is  to  suspend  and  arrest  all  further  proceed- 
ings in  the  case  in  the  court  in  which  the 
conviction  was  had,  until  the  Judgment  of 
the  appellate  court  is  received  by  the  court 
from  which  the  appeal  Is  taken."  This  ques- 
tion is  fully  discussed  In  Quarles  v.  Stete, 
37  Tex.  Cr.  R.  362,  39  S.  W.  668,  HInman  v. 
State,  54  Tex.  Cr.  R.  434,  113  S.  W.  280,  and 
Nichols  V.  State,  55  Tex.  Cr.  R.  211,  115  S.  W. 
1196,  and  cases  cited. 

Appellant's  motion  for  a  new  trial  having 
been  overruled,  notice  of  appeal  given  and 
entered  of  record,  the  trial  court  was  without 
authority  to  make  any  other  orders  in  the 
case,  except  in  those  cases  wherein  the  stat- 
nte  apedally  authorizes  It  to  be  done,  unless 
appellant  should  withdraw  his  notice  of  ap- 
peal ;  then  and  not  till  then  would  the  trial 
court  in  criminal  oases  be  authorized  to  give 
peru[iisslon  to  file  an  amended  motion  for  a 
new  trial  and  consider  same,  and  if  the  court 
should  then  overrule  the  motion,  appellant 
could  again  give  notice  of  appeal.  As  before 
said,  as  the  trial  court  had  overruled  the 
motion  for  new  trial,  notice  of  appeat  given 
and  entered  of  record  prior  to  tbe  time  it  was 
sought  to  file  an  amended  motion,  a  paper  fil- 
ed with  the  clerk,  without  permission  of  the 
court  and  without  withdrawing  the  notice  of 
appeal,  would  not  be  a  legal  filing,  and  before 
the  court  would  be  authorized  to  act  thereon, 
the  notice  of  appeal  must  be  withdrawn,  as 
the  Jurisdiction  of  this  court  attached  when  ' 
notice  of  appeal  was  given  and  entry  thereof 
made  of  record,  lor  the  Jurisdiction  of  this 
court  when  it  attaches  is  exclusive.  During 
the  term  notice  of  appeal  can  be  withdrawn 
by  the  appellant  sod  reinvest  the  district 
court  with  Jurisdiction,  but  even  this  cannot 
be  done  after  the  end  of  the  term. 

WhUe  the  amended  motion  placed  with  the 
clerk  does  recite  "that,  leave  of  tbe  court 
being  first  bad  and  obtained,  he  files  this 
amended  application  for  a  new  trial,^  yet 
the  indorsement  of  tbe  court  on  tbe  appllca- 
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tlou  shows  no  sncb  leave  was  granted,  for  be 
says:  "This  instrument  was  first  presented 
to  the  conrt  on  the  tith  day  of  December  (five 
days  after  It  bears  file  marks),  and  that  the 
instrument  was  not  placed  with  the  clerk  un- 
til after  the  motion  for  new  trial  had  been 
overruled,  exception  taken,  and  notice  of  ap- 
peal regularly  entered,  and  the  court  declined 
to  consider  the  instrument  for  any  purpose  as 
coming  too  late."  We  cannot  say  the  court 
.  erred  In  this  matter.  No  one  except  appel- 
lant could  withdraw  his  notice  of  appeal  en- 
tered of  record  when  the  original  motion  for 
new  trial  was  overruled,  and  he  at  no  time 
made  this  motion  nor  offered  to  do  so. 

[17]  However,  as  stated  In  the  original 
opinion,  we  have  read  the  affidavit  which  is 
sworn  to  before  one  of  appellant's  attorneys, 
,and  this  was  Improper,  and  we  do  not  thiuk 
'it  presents  grounds  as  to  the  conduct  of  the 
Jury  which  would  authorize  us  to  hold  that 
the  court  abused  his  discretion  under  the 
drcnmstances  in  declining  to  entertain  the 
amended  motion,  even  If  notice  of  appeal  had 
been  withdrawn.  The  affidavit  does  not  show 
that  the  talking  over  the  telephone  took  place 
before  the  Jury  bad  agreed  on  a  verdict ;  only 
that  the  talking  took  place  before  the  verdict 
was  returned  Into  Court,  and  tt  is  further 
shown  that  the  officer  In  charge  of  the  jury 
was  present  when  tbe  conversation  took 
.  place,  and  heard  all  the  Juror  said.  This 
should  not  have  been  permitted;  but,* as  the 
matter  Is  presented  to  us,  we  cannot  review 
the  action  of  the  trial  court 

Tbe  other  grounds  in  the  motion  were  all 
passed  on  in  the  original  opinion,  and  we 
think  correctly  so. 

The  motion  for  rehearing  la  overruled. 


ROBBINS  V.  STATE.    (No.  2876.) 
(Court  of  Criminal  A^^als  of  Texas.  April  15, 

1..  Cbiuinal  Law  (8|  14,  1206*)— Faossou- 
TioN  AHO  PumsHiiENT— Modification  of 
Law. 

Under  Pen.  Code  1911,  arts.  15-10,  pro- 
vldlQg  that,  where  a  penalty  ia  ameliorated  by 
a  Butnequent  law,  a  party  oomoiUtiDg  an  offense 
prior  to  tbe  adoption  of  the  subsequent  law 
shall  be  punished  under  the  later  law  nnless  he 
shall  elect  otherwise,  but  that  Id  other  respects 
the  defendant  shall  be  tried  under  the  old  law, 
where  a  defendant  was  charged  with  committing 
a  murder  before  Pen.  Code  1911,  arts.  1140, 
1141,  definiag  marder,  were  amended  by  Act 
April  3,  1913  <Acts  88d  Leg.  c  132),  the  court 
should  charge  the  jury  as  to  the  definition  of 
murder  under  the  old  law,  but,  aa  to  the  pen- 
alty, under  the  new  lew. 

[Ed.  Note.— For  other  cases,  see  Criraina! 
Law,  Cent.  DIr.  «  15.  3271-3277,  3279.  3280  J 
Dec.  Dig.  §S  14,  1206.*] 

2.  Cbimxnal  Law  (S  366*)— Evidence— Rbs 
Gesta  —  Declabaiions  or  Defendant's 
Wife. 

Where  the  defendant  killed  hii  wife  and 
another  at  the  same  time,  declarations  by  the 
wife,  just  after  tbe  shooting  and  prior  to  her 
death,  which  were  part  of  toe  rea  gestsa.  were 
admissible,  in  a  prosecution  for  the  killing  of 


the  other,  Dotwlthstandlog  tiiej  were  ottered 

by  the  defendanf  s  wife. 


Law.^nL  Dig.^^1  806,  811,  814,  819,  SaO; 


[Ed.  Note. — For  other  cases,  see  Criznlnal 

sw,  OnL  D"     "  —  -   —    —      -  - 
Dec  Dig.  §  3( 

3.  Cbiminai.  Law      419,  420*>— Evxdbnck— 
Declabationb— Heabsat. 

In  a  prosecution  for  homicide,  dying  decla- 
rations  of  the  deceased,  to  the  effect  that  defend- 
ant's wife  had  appealed  to  deceased  for  protec- 
tion, early  in  the  evening,  and  that  defendant 
had  threatened  to  kill  her,  were  hearsay  evidence 
of  statements  by  the  defendant's  wife,  and  were 
inadmissible,  although  his  statements  aa  to  how 
tbe  shooting  occurred  and  what  was  done  and 
said  hy  the  parties  at  that  time  were  admissible 
both  as  res  gests  and  as  dying  declarations. 

[Ed.  Note. — For  other  coses,  see  Criminal 
Law,  Cent  Dig.  H  973-983;  Dec  Dig.  §5  419, 
420.*] 

4.  GaiHiNAi,  Law  ({  360*)  —  Houoins  —  Bti- 

DBNCB— IMDIOTUSHT  rOB  PBSVZOUa  ATTEMPT. 

Where  defendant  killed  his  wife  and  anoth- 
er at  the  same  time,  evidence.  In  a  proaecTition 
for  the  killing  of  the  other,  that  tbe  defendant 
had  been  indicted  for  an  assault  with  intent  to 
murder  his  wife  was  admissible;  the  state's 
contention  being  that  defendant  killed  his  wife 
to  prevent  her  m>m  testifying  in  the  other  pros- 
ecution. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  822-824;  Dec.  Dig.  9  369.*] 

6.  Cbihinal  Law  <|  369*)— Hohicidb— Btx- 
DKHO— Pbsvious  Attbhpt  bt  Dbfkndart. 

Where  defendant  killed  bis  wife  and  anoth- 
er, evidence,  in  a  prosecution  for  the  killing  of 
the  other,  that  defendant  had  previously  assault- 
ed and  seriously  injured  bis  wife,  which  occa- 
sioned an  indictment  in  another  county,  was  ad- 
missible to  support  the  state's  contention  that 
defendant  killed  his  wife  to  prevent  her  from 
testifying  in  the  other  prosecotion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g§  822-824 ;  Dec.  Dig.  |  369.*] 

6.  HouioxnB  (S  158*)— Btidbncs— Dboxjlu- 
noR8  or  Dbrhdaht's  Wm— Pbbbbiiob  ov 

Defendant. 

Declarations  by  defendant's  wife  that  he 
had  made  threats  against  her  on  various  oc- 
casions, and  testimony  that  she  had  called  upon 
a  deputy  sheriff  for  protection  against  hlnu  were 
admissible,  in  a  prosecution  for  the  Billing 
of  another  at  the  same  time  as  defendant  killed 
his  wife,  provided  such  statements  were  made 
in  defendant's  hearing  or  brought  to  Ma  knowl- 
edge before  the  killiog. 

[Ed.  Note.— For  other  cases,  see  Homidd& 
Cent.  Dig.  SS  293-296;  Dec  Dig.  |  158.*] 

7.  Homicide  (S  231*)  — Evidence  — Founda- 
tion FOB  the  Admission  of  Declabations.  ' 

In  a  prosecution  for  homicide,  the  state 
can  show,  by  either  direct  or  ciicumstaBtial  ev- 
idence, that  tbe  defendant  had  beard,  mior  to 
time  of  the  killing,  statements  made  by  hia  wife 
which  were  offered  in  evidence  against  hfan. 

[Ed.  Note. — For  other  cases,  see  HomlddSL 
Cent.  Dig.  S  479;  Dec  Dig.  |  281.*] 

8.  HOHICIDB  (i  1S8*)— GVIDBNCB  — DBCI.ABA- 

TioNB  OF  Accused. 

Where  defendant  Idlled  his  wife  and  an- 
other at  the  same  time,  evidence  that  on  the 
same  evening  a  witness  heard  defendant  cursing 
his  wife  was  admissible  and  pertinmt,  in  a 
prosecution  for  tbe  killing  of  the  'other. 

[Ed.  Note.— For  other  cases,  see  Homl<ddc 
Cent  Dig.  SS  293-296;  Dec  Dig.  |  168.*] 

Davidson,  J.,  disaenting  la  part 

Appeal  from  District  Court,  GalTeattm 
Oonnty;  Robt  Q.  Street,  Judge. 


•ror  othsr  eases  see  ssms  tople  snd  swUoa  NtJHBBR  In  Deo.  DIs, «  Am.  mg.  Ksy-No.  Ssrles  ft  Rep'r  Indsics 
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Mose  Bahhbim  wis  convlctea  of  mwder  In 
the  flnt  degree^  ud  be  appwla  Bareraed 
mnd  ranukdad. 

B^rsene  Johnson  and  Elmo  Johnson,  both 
of  Galveston,  N.  C.  Walker,  of  San  Saba, 
and  Roy  Johnson,  of  Galveston,  for  appel- 
lant. O.  B.  Lane,  Aast  Atty.  Geo.,  for  the 
State. 

PBIENDEBOAST,  P.  J.  On  Norember  % 
1911,  appellant  was  Indicted  for  the  moider 
of  I.  T.  Blake,  alleged  to  have  been  committed 
In  Ft  BeaA  county  on  Jtine  16,  1911.  The 
venue  was  properly  changed  to  Oalve8t<m 
county,  wbne  this  trial  occurred  In  Jnly, 
1013.  The  proof  ahowed  that  appellant  kill- 
ed the  deceased  by  shooting  him  in  the  back 
vrlth  a  j^Btol,  and  that  in  the  same  transaction 
he  abot  his  wife^  whldi  resulted  in  her  death. 
The  jury  found  him  guilty  of  murder  with 
express  malice — In  effect  murder  in  the  first 
degree— and  asaessed  the  death  pouilty. 

It  la  unneoeasarr,  in  the  disposition  we 
nuke  of  the  oaa^  to  state  the  evidence.  It 
waa  snflkdcnt  from  the  state's  standpoint  to 
show  murder  in  the  first  degree.  It  also 
raised  murder  In  the  second  degree  and  com- 
plete Justifiable  homldde,  as  appellant  him- 
self testifled  tltat  he  caught  deceased  in  the 
act  of  adnltary  with  Us  wife  at  the  time  of 
killing,  and  perhaps  manslaughter.  All 
of  these  Issuea  were  aubmitted  to  the  Jury 
by  the  court 

At  the  time  the  caae  waa  tried,  tlie  court, 
aa  well  as  the  attorneys,  it  seems,  believed 
the  Indeterminate  Sentence  Act  of  April  3, 
1913.  p.  262,  was  valid.  This  act  ttttxx  this 
trial,  was  held  void  in  Ex  parte  Mardiall, 
161  S.  W.  112.  B^big  thus  misled,  the  court 
did  not  tell  the  jury  what  poul^  was  an- 
thoriaed  to  be  aaaeased  for  either  murder  in 
the  second  degree  or  manslaui^ter.  Of 
coarse,  tide  will  not  occur  <m  another  trial. 
There  are  other  questions  as  to  the  validity 
of  the  chai^  in  not  expressly  reqnlring  the 
Jury  to  find,  In  case  they  convicted  of  murder 
in  either  degree,  of  what  degree  they  convict- 
ed appellant,  and  assess  the  paoalt?  therefor 
in  the  event  they  did  not  assess  it  at  death. 

£1]  As  the  crime  was  alleged  to  have  been 
committed  prior  to  the  act  of  April  8,  1913, 
amending  our  law  on  the  subject  of  murder 
(articlea  1140  and  1141,  P.  a),  this  case  must 
be  tried  under  the  law  of  marder  as  It  ex- 
isted at  the  time  of  the  alleged  crimes  so  far 
as  the  crime  of  murder  is  concerned  {artl- 
des  16  to  19,  P.  0.).  But,  as  the  punishment 
for  murder  in  the  first  degree  Is  ameliorated, 
the  new  pnntabment  must  be  charged,  unless 
appellant  himself  elects  otherwise,  aa  pre- 
scribed by  law.  However,  he  must  be  tried 
according  to  the  new  procedure  law,  as 
amended  and  added  to  by  the  act  of  April 
6.  1913  (articles  735  to  743).  See  Acts  33d 
Leg.  c:  13&  With  the  corrections  indicated 
above,  the  charge  of  the  court  on  murder  in 
the  first  and  second  degree,  manslaughter, 
and  complete  Justifiable  homlcids  are  adml- 
iao&w.-84 


rable  duuges  and  substantially  submit  every 
issue  raised  correctly  and  in  accordance  with 
the  evidence  as  the  record  before  us  shows 
it  to  bsu 

It  is  useleas  to  discuss  appellanVs  first 
bill  to  the  argument  of  the  district  attoxn^, 
as  that  matter  doubtless  will  not  occur  on 
another  triaL 

[2]  It  is  our  opinion  that  the  statethento  of 
appellant's  wlf^  Jane  BobUAs,  to  the  elEect 
that  she  called  somebody  to  come  and  help 
her,  that  she  was  dying,  etc,  and  when  the 
doctnr  did  come  to  her  she  asked,  "How  was 
the  poor  man**  (meaning  decease^?  and 
that  she  exclaimed,  whoi  told,  "Poor  man! 
Poor  man!  He  lost  his  life  taring  to  pro- 
tect me!"  shown  by  appellant's  tdlls  8  and 
4  of  this  record,  are  res  gestis  statements 
and  were  admissible  as  such.  Balner  v. 
SUt^  148  a.  W.  78S,  and  authorities  there 
cited.  Th^  were  the  transactifm,  the  acts 
thems^vea^  speaking^  and  although  uttered 
by  appellant's  wife  and  testified  to  by  ottier 
witnesses,  being  res  geste,  they  were  admis- 
sible as  such.  This  question  has  been  clearly 
and  definltdy  srttled  by  tbla  court  In 
Cook  V.  States  22  Tex.  App-  625,  8  8.  W.  761, 
this  court  said:  "With  regard  to  the  declara- 
tions of  the  wife,  made  during  the  progress 
of  tbB  difficulty,  just  preceding  and  subse- 
quent to  the  shooting  of  Bussell,  they  were 
admissible  as  verbal  acts  and  w«re  clearly 
parts  of  the  res  gesta,  and  consequently 
did  not  come  within  the  rule  annomiced  In 
artUde  796  (776)  CoAe  of  Criminal  Procedure, 
which  prohibits  a  hu^wnd  and  wife  from  tes- 
tl^ing  against  each  other  In  a  criminal  pros- 
ecution. *  •  *  Mr.  Wharton,  in  his  work 
on  Svidenoe,  {  252,  says:  'It  is  in  any  view 
clear  that  declarations  whidi  are  the 
immediate  accompanlmenta  of  an  act  are 
admissible  as  part  of  the  res  gestia.'  Again, 
in  section  268,  he  says  that  'the  wife's  dec- 
larations, forming  a  part  of  the  res  geste, 
are  admissible  against  the  husband.'  This 
doctrine  is  maintained  In  civil  cases  at  com- 
mon law.  Johnson  v.  Sherwlne;  3  Gray 
[Mass.]  874;  Watton  v.  Green.  1  G.  ft  P.  621; 
GUchrlst  V.  Bale,  8  Watts  [Pa.]  365  [34  Am. 
Dec.  469];  Aveson  v.  Lord  Kenard,  6  Bast 
188;  Thompson  and  Wife  v.  Freeman,  1 
Skinner,  420.  At  common  law,  the  rule 
which  in  dvU  cases  excluded  the  husband 
and  wife  from  testifying  against  ea<ai  other 
was  the  same  aa  that  which  is  announced  by 
our  statutes  with  re^rd  to  criminal  cases. 
There  la  no  law  of  this  state  which  governs 
or  regulates  the  admission  of  declarations 
of  the  wife  affecting  the  husband,  when  they 
constitute  a  part  of  the  res  gestae ;  and,  there 
being  no  specific  rules  prescribed  by  statute, 
other  roles  of  the  Code  relegate  us  to  the  com- 
mon law  for  the  rules  which  are  to  govern. 
Code  Crlm.  Proc.  arts.  26  (27)  and  783  (763). 
We  shall  therefore  adhere  to  the  common-law 
rule,  as  expressed  in  the  authorities  above 
cited,  and  hold  the  declarations  of  the  wife 
admissible  against  the  husband  as  s  part  of 
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the  res  gestae,  for  It  la  Indispensable  to  a 
correct  nnderstandtng  of  every  transacUon 
that  every  act  attendli^  It,  verbal  aa  well 
as  physical,  by  whomsoem  it  may  be  ocmi- 
mitted,  be  placed  before  the  conrt  for  Its 
eDlightenment.  This  rule  as  to  res  gestte 
overrides  all  other  nies  known  to  the  law 
governing  the  admissibility  of  testimony." 

[3]  The  evidence  of  Dr.  aFarxti  aa  to 
what  the  deceased  told  him  when  be  first 
got  to  and  enuulned  the  deceased  and  saw 
that  he  was  fatally  wounded,  to  the  effect 
that  appellant's  vrife  had  aKiealed  to  him 
for  protection  early  in  the  evening,  and  that 
she  was  ttiere  by  Us  Invitation  so  he  could 
l^ve  her  protection  from  her  husband,  Mose 
Robblns,  who  had  thmtened  to  kill  her, 
iihown  by  appellants  bills  6  and  6,  should 
not  have  been  admitted.  This  evidence  was 
in  (effect  giving  the  hearsay  evidence  of  tbe 
appellant's  wife,  not  in  the  presence  or  hear- 
ing of  the  appellant,  and  was  not  admissible. 
For  the  error  in  admlttlnK  this  testimony, 
this  Jndgment  must  be  reversed. 

The  testimony  of  Dr.  O'Farrel  and  otlier 
witnesses  of  what  deceased  said  as  to  how 
the  shooting  occurred  and  what  occurred 
and  was  done  and  said  by  the  parties  at  that 
time  was  clearly  admissible,  both  as  res 
geets  and  as  dying  statements.  Appellant 
made  no  objection  to  the  introdoctlon  of  that 
testimony. 

[4]  The  court  did  not  err  in  permitting  the 
state's  witness  Bobert  Blair  to  testify  that 
appellant,  shortly  prior  thei^eto,  had  been 
indicted  in  Matagorda  count?  for  an  assault 
with  intent  to  murder  his  wife,  and  that  that 
case  was  set  for  trial  June  19th,  Just 
four  days  before  appellant  killed  deceased 
and  his  wife.  In  addition -to  this  witness' 
evidence  on  this  subject,  the  state  also 
proved,  by  the  copy  of  the  proceedings  In  the 
case  Id  Matagorda  county,  the  same  facts. 
All  this  was  admissible;  the  state's  conten- 
tion In  this  case  being  that  appellant  killed 
his  wife  to  prevent  her  from  testifying  In 
said  assault  to  mnrder  case,  and  the  tratimo- 
ny  tending  to  show  that  such  was  the  case. 

[5]  So  was  the  testimony  of  the  same  wit- 
ness for  the  same  reason  that  appellant  had 
cut  up  his  wife,  and  that  her  face,  breast, 
and  forehead  showed  the  scars  therefrom 
which  were  committed  by  appellant  on  her 
which  occasioned  the  said  indictment  in 
Matagorda  county  against  hfm. 

[I]  Appellant  also  objected  to  the  testimo- 
ny of  said  witness  Blalr  to  what  appellant's 
wife  said  to  him  of  the  threats  appellant 
made  against  her  the  evening  shortly  before 
the  killing,  and  she  called  on  him  for  protec- 
tion, and  that  he  advised  her  to  go  to  Mr. 
Blake,  the  deceased,  for  protection  against 
appellant.  We  are  unable  to  tell'  for  certain 
from  the  record  whether  what  deceased's 
wife  said  to  this  witness,  In  substance  shown 
abov^  was  In  the  piesenoe  or  hearing  of  Hie 


appeltant  or  not  If  be  was  present,  or  it 
occurred  In  bis  hearing,  or  he  knew  thereof 
before  the  killing,  such  evidence  would  be  ad- 
missible. On  anotber  trial  tbls  should  be 
made  more  certain.  If  It  did  not  occur  In 
a^iellant's  bearing  or  In  bis  presence,  or  be 
did  not  know  thereabouts  before  the  killing 
it  would  not  be  admissible  against  bim. 

[I]  The  state  could  show  be  knew  or  heanl, 
etc,  by  drcumstantlal  or  direct  evidence. 
La  Orove  v.  State,  91  Tex.  Or.  B.  170,  m 
S.  W.  121. 

So  the  testbnony  of  the  state's  vrltness 
Bert  Garr.  ttie  deputy  sbexlff  of  ICatagorda 
county,  that  the  year  before  tUs  killing, 
while  appellant  and  his  wife  lived  In  that 
county,  he  had  been  called  upon  18  or  20 
tlmes  to  protect  her  from  ber  husband,  appel- 
lant,  would  not  be  admissible,  unless  ap^- 
lant  knew  of  It  at  the  time  or  it  occurred  In 
his  presence.  The  record  does  not  mate  it 
clear  whether  tbls  occurred  within  aroel- 
lant's  knowledge  or  notice  or  not.  Whatever 
times,  if  any,  tbe  ofllcer  was  called  upon  to 
protect  appellant's  wife  against  bim  wtaidi 
were  known  to  or  occurred  in  amiellanrs 
presence  was  admissible,  hut  if  It  did  not  oc- 
cur in  bis  presence,  or  he  did  not  know  there- 
abouts, then  it  would  not  be  admissible.  The 
Introduction  or  exclusion  of  tbls  evidence 
can  be  properly  controlled  on  another  trial. 

[I]  Otearly  the  testimony  of  the  states  wit- 
ness, said  Blair,  to  the  effect  that  on  the  same 
evening,  before  the  killing  of  deceased,  he 
heard  appellant  curse  his  wlf6  and  accuse 
her  of  staying  with  other  mea  was  admissi- 
ble and  pertinent  in  this  case. 

For  the  error  above  pointed  out,  the  judg- 
ment must  be  reversed,  and  the  cause  re- 
manded. 

DAVIDSON,  J.  I  agree  to  the  reversal  at 
the  judgment  on  questions  as  decided.  There 
are  other  rulings  which  show  error.  I  will 
not  discuss  them.  Tbey  may  not  arise  upon 
another  trial,  or,  If  they  do,  may  come  in 
different  form. 

I  cannot  agree  to  the  statement  that  mur- 
der In  the  first  degree  is  in  the  case.  As  I 
understand  the  facts,  there  is  nothing  more 
than  manslaogbter  in  most  favorable  aspect 
for  the  state,  and  Justifiable  homicide  for  ap- 
pellant Deceased  had  taken  appellant's  wife 
to  his  room,  carried  her  trunk  to  the  same 
room;  it  was  at  night;  they  had  retired,  one 
sleeping  In  one  part  of  the  room  and  the  other 
lu  another  part  of  the  room.  Appellant  went 
to  tiie  room  and  found  them  In  bed  together 
and  killed  both,  as  his  evidence  shows.  Dy- 
ing declarations  of  deceased  show  he  was 
going  to  the  bed  of  appellant's  wife  to  notify 
her  that  appellant  was  coming,  when  appel- 
lant shot  him.  The  mosquito  bar  over  the 
bed  of  appellant's  wife  had  bullet  holes  In  It 
I  do  not  care  to  elaborate.  The  }ndgmttit  Is 
properiy  reversed. 
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VAZ^BNTINB  T.  EDWABDS.   (No.  20a) 
(Sapreme  Conrt  M  Arkanau.   April  6,  1914.) 

1.  I«AzrDU»BD  AHD  Tkhaht  Q  823*)  — OxiaT- 
BKCB  OF  Riunoir. 

Whera  plaintiff  agreed  to  farniih  P.  a  team 
and  toolB  to  make  a  crop  on  plaintifTa  land, 
which  was  to  be  plaintifTB  property,  but  agreed 
tiiat,  after  be  had  reserved  one-half  of  the 
crop  for  the  uae  of  hia  land,  teams,  and  tools, 
aDd  enough  of  the  remainder  to  pay  for  the 
supplies  lumished  F.,  the  remainder  shoald 
belong  to  F.,  the  ration  between  the  parties 
was  that  of  employer  and  eooploy^,  st>  that  ti- 
tle to  the  crop  was  in  plaintiff  until  he  bad  hia 
share  and  had  been  paid  for  the  sapplies  fur* 
nished. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant.  Cent.  Dig.  H  1850»  1861,  ISSS, 
1356:  Dea  Dig.  |  823.*] 

2.  xt^hdlobd  and  tknaht  q  828*)  —  boha 
Fide  Pubohasib. 

If  a  crop  raised  on  plaintifTt  land  by  the 
labor  of  another  was  raised  under  a  contract 
making  the  other  plaintiff's  employ^,  so  that 
title  thereto  was  in  plaintiff,  a  purchaser  of  the 
crop  frrai  the  em^oy£  waa  not  an  innocent 
purcbaaer,  though  he  did  not  know  of  plaintiff's 
Interest  therein. 

[EA.  Note.— For  other  caaea,  see  Landlord 
and  Tenant,  Cent  Dig.  »  1B88,  189(M392, 
1304;  Dec;  Dig.  f  82a*] 

3.  Tbiax.  d  194*)— iHSTBUOTiozra— Wboht  of 
Btiderck. 

In  an  action  by  the  owner  of  land  to  re- 
cover cotton  sold  to  defendant  by  one  who  had 
agreed  with  plaintiff  to  raise  a  crop  on  plain- 
tuTa  land  wiu  a  team,  etc.,  fnmiahed  by  plain- 
tiff, with  the  underatanding  that,  after  plain- 
tiff had  received  one-half  of  the  crop  for  the 
use  of  his  teams,  etc.,  the  balance  should  be- 
long to  the  cropper,  the  court  instructed  that 
plaintiff  claimed  that  defendant  bought  two 
bales  of  cotton  from  his  tenant,  and  that  the 
b&lea  belonged  to  him,  and  that  the  tenant  stole 
the  cotton  and  sold  it,  and,  if  the  jury  found 
that  to  be  true,  they  should  find  for  plaintiff, 
but,  U  the  alleged  tenant  "did  not  steal  tbem, 
or  if  he  bad  ao  interest  in  the  cotton,  yon  will 
find  for  defendant"  field,  that  the  instruc- 
tion was  erroneous,  as  practically  directing  a 
verdict  for  defendant;  since  the  alleged  ten- 
ant did  have  an  'interest"  In  the  cotton,  even 
though  be  was  only  an  empl<v4. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  «  413,  436,  439-441,  446-464,  ^^6-466; 
Dec.  Dig.  {  194.*] 

4.  Pbincipal  and  Agent  (|  106*)— Acts  of 
Agent— LiABiLiTT  of  Principal. 

If  plaintiff  authorized  another  to  sell  his 
cotton,  the  purchaser  obtained  a  good  title, 
though  the  agent  afterwards  wrongfully  con- 
verted the  purchaae  price  to  his  own  use. 

fBd.  Note.— For  other  caaes,  see  Principal 
and  Agent,  Gent  Dig.  S|  811.  812;  Dec.  Dig.  § 

loa*] 

Appeal  from  Circuit  Court,  Lonoke  Coun- 
t7;  Eugene  Lankford,  Judge. 

Action  by  W.  A.  Valentine  against  W.  M. 
Edwards.  From  a  judgment  for  defendant, 
plaintiff  appeals.   Ber^aed  and  remanded. 

Appellant  sued  to  reeavet  two  balea  of 
cotton,  or  tbeix  value,  irtildi  appellee  had 
purcbaaed  from  (me  ForsTtbe.  According  to 
the  evidence  of  appellant  he  had  agreed  to 
famish  Foiaythe  the  team  and  tools  to  make 
a  crop  on  his  land,  and  the  crop  raised  was 


to  be  Us  property;  bat,  after  be  had  reaerr- 
ed  one-half  of  it  for  the  use  of  |ds  land, 
team,  and  tools,  etc^  and  mough  of  the  resi- 
due to  pay  for  the  supplies  for  Foiaythe, 
whitdi  had  been  sold  him  by  a  mendiant  and 
charged  to  appellant's  account,  the  balance 
was  to  belong  to  Forsythe. 

Appellee  contended  and  offered  erldence  to 
show  that,  whatever  the  relation  may  have 
been  between  appellant  and  Forsythe^  app61- 
lent  had  authorized  Forsythe  to  take  the  cot< 
ton  to  market  and  sell  it,  and  that  the  cot- 
ton in  eontroTersy  waa  sold  pursuant  to  this 
authority,  and  boni^t  appellee.  The  con- 
tention is  also  made  that  Forsythe  was  a 
tauuit,  and  not  a  share  cropper  or  envloy^, 
and  that  an>ellee  waa  an  Innocoit  purchaser 
of  the  cotton,  havliig  bou^t  without  nottoe 
of  the  landlord's  lien,  or  of  any  facts  which 
would  have  put  him  upon  Inquliy  in  regard 
thereto. 

The  court  gave,  over  appellant's  objection, 
the  following  Instmctlon,  No.  4 :  "OeDtlemen 
of  the  Jury,  this  Is  a  suit  for  the  recovery  of 
two  bales  of  cotton,  or  their  value,  $99.50. 
The  plaintiff  claims  in  the  suit  that  the  de- 
fendant bought  two  bales  from  his  tenant; 
thht  the  two  bales  belonged  to  him;  and 
that  the  other  fellow  stole  the  cotton  and 
sold  It  If  you  find  this  to  be  true,  you  will 
find  for  the  plaintiff.  If  he  did  not  steal 
them,  or  If  he  had  an  interest  In  the  cotton, 
you  will  find  for  the  defendant*' 

Other  Instructions  were  given  and  refus- 
ed, to  which  action  of  the  court  in  giving  and 
refusing  instructions  exceptions  were  duly 
saved,  but  we  do  not  set  them  out,  as  our 
discussion  of  the  Instruction  ntmibered  4 
indicates  our  view  of  the  law  of  this  case. 

3.  P.  Kerby,  of  Little  Rocl^  for  appelant 
Chas.  A.  Walls,  of  Lonoke,  for  app^lee. 

SMITH,  J.  (after  stating  the  facte  as 
above).  [1]  The  relation  which  appellant 
testified  existed  between  himself  and  For- 
sythe ctmstitntes  that  of  mployer'and  on- 
ploy^  and  the  title  to  a  crop  so  raised  Teste 
In  the  employer,  until  be  has  lecdved  bis 
share  and  has  been  paid  for  any  supplies  fur- 
nished to  enable  the  employ^  to  make  the 
cn^  Hammock  CieekmOTe^  48  Aik,  204, 
3  S.  W.  ISO;  St  L.,  I.  H.  ft  &  By.  Oo.  t. 
Hardie,  87  Ark.  479, 113  S.  W.  81;  Boor  land 
V.  HcKnlght,  79  Ark.  427,  96  S.  W.  179,  4  L. 
B.  A.  (N.  S.)  698;  Neal  t.  Brandon.  70  Aric 
82,  66  S.  W.  200. 

[2]  And  the  court  should  have  told  the 
Jury  that  If  they  found  that  relationship  to 
exist,  aroellee  was  not  an  innocent  parchas- 
er,  and  a  recovery  could  not  be  defeated  be- 
cause be  did  not  know  of  appellant's  interest 
In  the  cotton. 

[3]  InstTuctlDn  Na  4  ai^rently  reoogniaes 
ttds  proposition,  but  It  further  told  the  Jniy 
that,  if  Forsythe  did  not  steal  the  cotton, 
or  that  If  Forsythe  had  an  interest  In  the 


•Tor  othw  oasas  sat  ssbm  tpplc  sad  Motion  MUUBIB  la  Dm.  Die  *  Abl  Dig.  Kmr-Vo.  S«iM  *  R^'r  Ia4«iM 

Digitized  by  Google 


632 


166  80UTBWEBIEBN  BBPORTBR 


(Ark. 


cotton,  the  Jury  shoald  find  for  appellee. 
TMa  iii8t;ractlon  practically  directed  a  ver- 
dict, as  ForsTthe  had  an  Interest  In  the  cot- 
ton, althoa^  be  may  lutTO  been  only  a  share 
cropper  or  employfi,  and  the  Inatmctlon  la 
therefore  erroneous  and  prejudicial. 

[4]  Notwithstanding  the  fact  that  the  ert- 
dHioe  la  undisputed  that  Foxsythe  waa  a 
more  raqaoyfi^  and  that  the  title  to  tlie  crop 
was  therefore  ta  appellant,  we  do  not  enter 
jndgmoit  here  (m  that  aeconnt,  because 
there  was  evidence  tending  to  show  that 
Forsytbe  was  authorised  to  sell  the  cotton 
and  dellTer  the  proceeds  to  appellant,  and.  If 
this  authority  was.  In  fact,  conferiedf  tbB 
sale  to  appellee  paaaed  the  title,  although 
Forsytbe  thereafter  wrongfully  converted  the 
money  to  his  own  uae. 

For  the  error  In  giving  ttte  inatmctlon 
numbered  4,  the  Judgment  will  be  reversed, 
and  the  cause  remanded. 


HT.  OLIVB  STATE  CO.  t.  HANDFOBD 
«t  al.    (No.  275.) 
(Supreme  Court  ot  Arkansas.  April  20,  1914.) 

1.  Deeds  ({  90*)— Cohstbuotion— Intkntioh 
or  Pabtibs. 

The  court,  In  conBtruinff  a  deed,  must  as- 
certain  and  give  effect  to  the  intention  ot  the 
parties  bT  giving  to  all  parts  of  the  deed  such 
constractiou,  if  possible,  that  they  may  sund 
together. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Cent 
Dig.  H  234-287,  247.  248;  Dec.  Dig.  |ga*j 

2.  Deeds  (|  97*)  —  CoNBisnonoN  —  Bepdo- 

NANCY  BeTWEBIV  GBANTiNQ  AND  HABENDUM 

Clauses. 

Where  there  is  a  repugnancy  between  the 
granting  and  faabandnm  daoses  of  a  deed,  the 
former  controls.  - 

[Ed.  Note.— For  other  cases,  see  Deeds.  Cent 
Dig.  51  267-273,  434-147;  Dea  Dig.  t  ^.•] 

3.  Deeds  (§  124»)  —  ConsTBUonoN  —  Rights 

ACQUIBED. 

A  deed  which  recites  that  the  grantor  con- 
veys  to  the  grantees  a  strip  of  land  described, 
to  have  and  to  hold  the  same  to  their  use  for  a 

Eublic  railroad  or  other  pablic  roadway,  to  be 
ept  opeit  and  free  to  the  public,  grants  the 
land  in  fee,  and  the  right  of  the  grantees  to  use 
the  same  as  a  way  remains,  though  the  public 
has  abandoned  the  way. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  345-356.  416-428,  434,  48S»  462; 
Dec  Dig.  S  124.  •] 

Appeal  from  Independence  Chancery 
Court;  Geo.  T.  Humphries,  Chancellor. 

Suit  by  J.  S.  Handford  and  others  against 
the  Mt.  Olive  Stave  Company.  From  a  de- 
cree for  plalntUfi^  defendant  appeals.  Af- 
firmed. 

John  T.  Warner  and  McGaleb  &  Boeder,  all 
of  BateevlUe,  for  appellant.  Ernest  Nelll,  of 
BatesviUe,  for  appellees. 

HART,  J;  Prior  to  the  10th  day  of  June, 
1891,  Thea  Maxfleld  and  bis  brothers  were 
the  owners  of  a  strip  of  laud  consisting  of 
about  IS  acres,  extending  east  and  west 
along  the  norOi  bank  of  Wliito  river,  and 


joining  the  dty  of  Batasville  on  tlie  west 
On  the  above-mentloued  date  tlie  Haxflelds 
sold  the  eastern  portl<m  of  said  tract,  CMislst- 
Ing  of  7.7S  acres,  to  J.  8.  Hanjliord  and 
others,  the  aroellees  in  tills  action.  Porsuaot 
to  en  agreonent  made  when  this  deed  was  ez- 
ecutedfOntbe  2(H3idayof  October,  1807,  the 
Haxfielda  executed  a  deed  for  a  stzip  land 
SO  feet  wide  running  throngh  tbe  remaining 
portion  of  said  tract  This  deed,  after  re- 
citing the  agreement  under  which  it  waa  ex- 
ecuted, and  describing  the  strip  of  land  30 
feet  In  wldUi,  contains  tbe  ff^owlng:  "Now. 
therefore,  In  c(mstderatloa  of  Uw  premises 
above  recited,  and  of  the  sum  of  one  dollar 
to  us  in  hand  paid,  we^  the  said  Theodore 
Uaxfield  and  Charles  W.  Maxfleld.  do  hereby 
grant,  bargaiUt  sell,  and  convey  unto  the  said 
C.  B.  Handford,  W.  H.  Hallett,  and  J.  S. 
Handford,  partners  aa  G.  B.  Handford  ft  Co., 
their  and  each  of  their  aaaignB,  the  said 
parcel  of  land  herein  above  last  described, 
being  the  width  of  80  f6et  To  hare  and  to 
bold  the  same  to  their  uae  and  behoof  for  a 
pablic  railroad  or  other  public  roadway,  to 
be  kept  open  and  free  to  the  public." 

The  west  end  of  tbe  30-foot  strip  Intersect- 
ed River  street,  a  street  running  north  and 
south  in  tbe  city  of  BatesviUe.  Before  this 
last  conveyance  was  made,  the  railroad  track 
bad  been  laid  along  the  30-foot  strip  of  land, 
and  a  public  road  also  extended  along  It 
parallel  with  tbe  railroad  track.  Appellees 
had  a  cedar  yard  on  the  7.7&-acre  tract  first 
conveyed  to  them,  and  the  public  used  the 
road  along  tbe  30-foot  strip  in  going  to  and 
from  this  cedar  yard,  and  also  traveled  across 
appellees*  7.76-acre  tract  In  going  to  and  from 
a  ferry  on  White  river.  At  that  time  there 
was  no  fence  around  any  part  of  this  land. 
On  the  6th  day  of  November,  1906,  Maxfleld 
conveyed  tbe  western  irartion  of  the  15-acre 
tract,  across  which  extended  the  3(>-foot 
strip,  to  tbe  appellant,  Mt  Olive  Stave  Com- 
pany. In  about  two  years  thereafter  tbe  rail- 
road track  was  taken  up  from  the  30-foot 
strip  of  groimd,  and,  according  to  tbe  testi- 
mony of  appellant,  appellees  ceased  to  ruo  a 
cedar  yard  on  their  7.7S  acres  of  land  and 
fenced  It  up  and  began  to  use  it  for  agricul- 
tural purposes.  Tbe  witnesses  for  appellant 
also  say  that  some  time  thereafter  the  public 
ceased  to  use  the  public  road  on  tbe  30-foot 
strip  of  land,  and  tliat  the  public  railroad 
thereon  was  abandoned.  They  also  state  that 
appellees  had  egress  from  their  7.75-acre 
tract  of  land  by  a  public  road  which  ran 
along  their  eastern  boundary  line.  Appellees 
admitted  fencing  up  their  7.75  acres  of  land, 
but  state  that  they  continued  to  use  It  there- 
after for  tbe  purpose  of  storing  cedar,  and 
that  the  public  used  the  public  road  on  tbe 
30-foot  strip  of  land;  that  appellees  and 
tbeir  tenants  continued  to  use  this  road  for 
tbe  purpose  of  ingress  and  egress  to  their 
land  until  the  same  vraa  obstructed  by  luipel- 


'Vor  ether  oasts  bm  amm  toplo  aad  iMtlan  NUHBBR  la  Dso.  Dig.  A  Am.  Dig.  Key-^o.  SerMs  *  Bap'r  latasi 

Digitized  by  Google 


Ark.) 


FOBTER  T. 


683 


lant  in  the  rear  1911.  Api>ellee8  also  Intro- 
dnced  evidence  tending  to  show  tbat  ther  bad 
no  oOier  means  of  egxess  and  Ingrew  to  tbelr 
7.75  acres  of  land. 

Tbls  action  wae  Institated  In  the  chancery 
court  bj  appdlees  against  appellant,  and  the 
prayer  of  their  complaint  woe  that  appellant 
be  restrained  from  cloalng  and  keeping  closed 
tlte  strip  of  land  above  mentioned,  30  feet  in 
widtli,  and  that  they  have  damages  against 
appellant  on  account  of  the  Injury  suffered  by 
the  nbstmction  already  placed  on  said  road. 
The  chancellor  fotmd  in  favor  of  appellees 
and  granted  a  perpetnal  Injunction  in  ac- 
cordance with  the  prayer  of  the  complaint, 
and  the  case  is  here  on  appeal. 

[1,2]  In  construing  a  deed,  the  object 
sought  Is  to  ascertain  and  give  effect  to  the 
Intention  of  the  parties,  and  this  Is  to  be  ef- 
fected by  giving  to  all  parts  of  the  deed  such 
construction,  if  possible,  that  they  will  stand 
together.  But,  If  there  la  repugnancy  be- 
tween the  granting  and  the  habendum  clauses, 
the  former  will  control  the  latter.  I>empsey 
v,  Davis,  98  Ark.  670,  136  S,  W.  976;  Whet- 
stone  V.  Hunt,  78  Ark.  231,  98  S.  W.  979,  8 
Ann.  Cas.  443. 

[3]  In  the  application  of  these  cardinal 
roles  of  construction  It  may  be  said  that  the 
strip  of  land  30  feet  in  width  In  controversy 
in  this  action  was  granted  to  appellees  in 
fee  simple,  and  by  the  habendum  clause  a 
right  of  way  for  a  public  road  and  for  a 
railroad  was  also  given.  In  other  words,  by 
the  express  terms  of  the  deed  the  land  it- 
self was  granted  to  appellees,  and  In  the 
habendum  clause  the  restriction  was  added 
tbat  the  land  granted  abonld  be  used  by  the 
-  public  tor  a  public  roadway  and  for  a  pnth 
Uc  railroad.  It  cannot  be  said,  as  contended 
by  counsel  for  appellant  that  the  parties  In- 
toided  tiiat  the  deed  shonld  only  convey  an 
easement  for  a  public  road  and  for  a  rail- 
road, and  that,  whatever  the  railroad  track 
was  taken  op,  and  the  pnbllc  ceased  to  use 
tbe  roadway,  the  rl^t  at  appdlees  to  the 
land  was  eztlngnlshed.  Sncb  oonstractiop 
would  i^ve  no  tttwSt  to  tbe  giant  to  appellees. 
As  abore  stated,  by  tbe  express  terms  of  tbe 
deed  tbe  land  Itself  was  granted  to  appeUees, 
and  1^  tbe  babendnm  clause  there  was  an 
added  right  given  to  the  pabUc  to  use  the 
land  in  controversy  for  a  public  road,  and  al- 
so tbat  It  mlsbt  be  used  for  railroad  pniposes. 
In  tUs  way  all  parts  of  the  deed  harmonize 
with  each  other.  To  give  to  the  deed  the 
constmction  contended  for  by  appellant 
would  cause  tbe  granting  and  habendum 
clauses  of  tbe  deed  to  conflict,  and,  according 
to  the  settled  rules  of  construction,  the  latter 
must  give  way  to  the  former  because  of  the 
repugnancy  between  them.  In  dther  event, 
tbe  decision  of  the  chancellor  was  correct, 
for,  If  It  be  said  that  there  was  a  repugnancy 
between  the  granting  and  habendum  clauses 
of  One  deed,  no  easement  was  granted  to  tbe 


public  over  the  strip  of  land  In  controversy, 
and  the  rights  of  appeUees  to  use  It  could  in 
no  sense  depend  upon  the  abandonment  of  Ita 
use  by  the  public.  So,  too,  if  the  construction 
which  wa  have  placed  up<m  the  deed  Is  cor- 
rect, the  land  itself  was  granted  to  appellees, 
and  their  right  to  use  the  same  as  a  passage- 
way to  and  from  their  land  did  not  depend 
upon  tbe  use  of  It  by  the  public.  Their  right 
to  use  It  as  such  passageway,  having  been  ex- 
pressly granted  to  them  by  the  terms  of  thd 
deed,  remains  to  them,  notwithstanding  the 
public  may  cease  to  use  tbe  strip  of  ground 
as  a  public  road. 

Other  questions  are  discussed  by  counsel 
for  the  respective  parties  In  their  briefs ;  but 
we  do  not  deem  It  necessary  to  consider  them 
or  to  set  out  the  evidence  relating  to  th^. 
They  are  In  no  way  connected  with,  or  r^t- 
ed  to,  tbe  issue  we  have  determined,  and, 
having  adopted  the  construction  of  the  deed 
announced  above,  It  Is  wholly  unnecessary 
to  discuss  or  determine  them.  From  the 
construction  we  have  placed  on  the  deed,  it 
follows  that  the  decree  of  the  chanceUw  was 
correct,  and  it  will  be  affirmed. 


POBXBB     00S8BLL.    (No.  2SR.) 
(Supreme  Court  of  Arkansas.   April  13,  19l!4.) 

1.  ConTBACTB  (I  26*)— BXXCnnON  —  lATTBBB 
AND  TBLBOKABCS. 

A  valid  contract  may  be  entered  into  by 
nf»otlatloQB  carried  on  thxoUj^  the  mail  ami  by 
telegrams. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  119,  120;  Dec.  Dig.  S  26.»] 

2.  OONTBAOIS  (§  26*)— AOCXPTANCB  BT  Ixt- 
TKB. 

When  parties  condnct  negotiations  through 
tbe  mall,  the  contract  is  competed  the  moment 
a  letter  accepting  the  offer  is  mailed,  provided 
it  is  done  wiui  due  diligence  after  receipt  ot  the 
proposal,  and  before  any  Intimation  that  it  is 
withdrawn. 

[Bd.  Notcw— For  other  cases,  see  Oontraets, 
Cent.  Dig.  «  119,  ISO;  DeeTEHg.  |  26.*] 

8.  Saucs  (I  22*)  —  VAtiDrrr  of  Coktbaot  — 

COURTBB  OfTEB. 

There  can  be  no  Undine  contract  of  sale 
uBtQ  the  minds  of  tiie  para«s  have  met,  and 
the  meeting  of  an  offer  by  counter  offer  will 
create  no  audi  contract 

[Ed.  Note.— For  other  casM,  see  Salea  Gut. 
Dig.  18  39-43;  Dec  Dig.  I  22 •] 

4.  Salbs  (S  22*)— OomBAOia— What  CoNsn- 

TUTBS. 

Where  defendant  offered  to  sdl  a  car  of 
bulk  oats  at  42  cents,  provided  plaintiff  would 
accept  the  city  scale  weights,  pfaintiff's  reply, 
requesting  defendant  to  rush  tbe  shipment,  but 
demanding  an  affidavit  attached  to  the  scale 
weights,  was  not  sncb  an  onquallfled  aoeeptance 
as  would  create  a  tdndlng  contract. 

(Ed.  Note.— Ftor  otbw  euu.  see  Sates,  Cant. 
Dig.  H  3^-48;  Dec.  Dig. 

Appeal  from  careolt  Court;  Potaakl  Oonnty; 
Guy  Fulk,  Judge. 

Action  by  F.  L.  Gossell  against  J.  I.  Porter. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Beveraed,  and  cause  dlsmJaaed. 
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Mehaffy,  Reld  &  Mehaffy,  of  Uttle  Rock, 
tor  appellant  Mann  &  Shofoer,  of  Little 
Bo<^  for  annUee. 

McGCLLOCB;  O.  J.  App^ee  Instttnted 
this  action  below  agalnat  appellant  to  recover 
damages  resulting  from  appellant's  failure  or 
refusal  to  perform  his  alleged  contract  where- 
by he  sold  and  undertook  to  deliver  to  appel* 
lee  a  car  load  of  oats.  The  case  was  tried 
before  the  court  sitting  as  a  Jury,  and  the 
only  qneatton  we  have  to  determine  is  wheth- 
er the  testimony,  viewing  it  in  the  light  most 
favorable  to  appellee,  is  sufficient  to  sustain 
Uie  finding  of  the  court 

Appellant  resided  at  Stut^art  Ark.,  and 
appellee  at  Uttle  Rock;  the  negotiations  be- 
tween the  parties  being  conducted  entirely  by 
letters  and  telegrams. 

[1]  A  contract  may  be  entered  into  by  that 
method,  and  all  of  the  correspondence  may  be 
read  together  for  the  purpose  of  establishing 
the  contract  Mann  v.  Urqahart,  89  Ark.  289, 
116  S.  W.  219. 

tl]  "When  parties  conduct  a  negotiation 
through  the  mail,"  said  this  court  in  Kempner 
V.  Cohn,  47  Ark.  519^  1  S.  W.  869,  58  Am.  Rep. 
776,  "a  contract  Is  completed  the  moment  a 
letter  accepting  the  offer  Is  mailed,  provided  it 
be  done  with  due  diligence  after  receipt  of 
the  letter  containing  the  proposal,  and  before^ 
sny  intimation  Is  received  that  the  offer  is 
withdrawn. 

[3,4]  Appellant  was  engaged  in  the  busi- 
ness of  selling  hay  and  lumber,  and  the  nego- 
tiations between  him  and  appellee  concerning 
the  sale  of  the  oats  grew  out  of  correspond- 
ence about  the  sale  of  hay.  The  first  com- 
munication on  the  subject  was  that  of  appel- 
lee in  a  letter  dated  June  23, 1911,  concerning 
the  purchase  of  hay,  and  adding  Qie  following 
inquiry  about  purchase  of  a  car  load  of  oats : 
"Do  you  know  of  any  one  that  has  any  oats 
which  they  mlc^t  offer  in  car  load  lots  in 
your  section  of  tlw  country?  If  so,  I  would 
be  glad  to  have  yon  write  me  what  you  think 
they  can  be  bought  at,  or  would  like  to  have 
you  give  me  their  names,  and  I  wIU  write 
than  concNnlng  the  same." 

Appelant  replied  by  letter  on  the  eame 
day  as  followe:  *^oar8  of  23d  to  hand  and 
noted.  I  have  no  oats  on  hand,  but  can 
quote  you  for  Immediate  delivery,  car  load 
lota,  balk  oat^  at  42  caita  or,  sacked,  46 
oeatM,  t.  o.  b.  traAs  here.  This  Is  a  close 
prloe^  and.  If  yon  are  In  the  market  for  any 
oats  now,  would  be  ^d  to  hear  from  yon 
rli^t  away  so  that  we  may  be  looking  out 
for  them." 

That  letter  conatltnted  a  proposal  to  enter 
into  a  contract  wii3i  respect  to  the  sale  of  a 
ear  load  of  oats  at  the  price  and  Uxma  there- 
in named.  Api>ellee  replied  on  June  26th  as 
foIlowB:  **Tonr  ta.vm  of  the  23d  at  hand, 
and  would  say,  if  the  oats  yon  quote  are  No. 
8  or  better  red  oat^  destinatton  w^dghts  and 
grades  guaranteed,  I  could  use  a  car  at  42 


cents,  f .  o.  b.  yonr  track,  immediate  shipment 
I  think  the  price  you  name  Is  Just  a  little  bit 
high  though,  and  In  fact  have  been  offered 
No.  2  oats  from  Oklahoma  on  the  same  basis. 
I  wish  you  would  please  write  or  wire  me 
immediately  npon  receipt  of  this  if  you  wUI 
ship  car  as  above." 

It  will  be  observed  that  this  letter  did  not 
constitute  an  unconditional  acceptance,  and 
was  not  so  regarded  by  appellee.  He  stated 
the  condition  that  if  the  oats  quoted  were  of 
a  certain  grade  and  the  wels^ts  were  guaran- 
teed at  destination,  he  would  purchase  a  car 
at  42  cents.  The  letter  sbows  that  he  did  not 
Intend  it  aa  an  acceptance  of  appellant's  offen 
but  Intended  it  as  a  counter  propoaltion,  for 
he  requested  an  Immediate  response  by  letter 
or  wire  from  appellant  Indicating  whether 
the  latter  was  willing  to  accede  to  those 
terms.  Negotiations  had  not  then  proceeded 
to  a  contract  ftir  the  minds  of  the  parties 
had  not  yet  met 

In  Eimerson  v.  Stevens  Gro.  Co.,  95  Arfc. 
421, 130  S.  W.  541,  we  said:  "There  can  be  no 
binding  contract  of  sale  until  the  parties  have 
agreed  to  the  same  proposition  which  is  the 
subject  of  the  contract  There  must  be  an 
offer  to  sell  upon  the  one  hand  and  an  ac- 
ceptance of  the  same  offer  before  it  can  be 
Bald  that  the  contract  of  sale  has  been  con- 
summated.  Mere  negotiations  for  entering 
Into  the  contract  will  not  su£Sce;  but  the 
proposition  to  whldi  the  negotiations  lead  for 
the  agreement  must  be  finally  assented  to  by 
both  parties.  So,  In  determining  whether  or 
not  a  contract  of  sale  has  been  made,  the 
material  inquiry  is:  Did  the  minds  of  the 
parties  meet  and  did  they  mutually  assent  to 
the  same  thing?"  See.  also,  Cage  v.  Blade, 
97  Ark.  613,  134  S.  W.  942,  aunoundug  the 
same  principle. 

Appellant  replied  to  the  last  letter  above 
named  on  June  28th  as  follows:  "I  would 
not  want  to  load  and  dilp  the  oats  without 
you  Would  take  the  dty  scale  weights  here. 
Oats  are  advandi^  some;  but  I  can  get  yon 
a  car  of  bulk  oats  at  42  cents,  I  think,  if 
yon  will  take  the       scale  wel^ts." 

Now,  inasmuch  ss  appellee  had  not  accept- 
ed the  terms  of  atqpeUanf  B  original  proposi- 
tion, the  latter  bad  Ute  right  to  withdraw 
from  the  n^iotlatlons  entlrdy  or  to  oSa 
new  terms.  He  did  fbSs  In  the  letter  Just 
quoted  by  imposing  Uie  craiditton  that  dly 
scale  wel^ts  (meaning  of  oonrse,  Vbe  wdghts 
of  the  dty  veli^iw  at  Stuttgart}  must  be  ac- 
cepted. It  will  be  observed  that  appellee  had 
asked  that  Uie  wd^ts  be  guaranteed  at  des- 
tination; but  in  tids  tetter  appellant,  in  sub- 
stance, dedlned  that  olfer,  and  snbstituted 
the  new  pn^sal  that  the  dty  scale  wdghts 
should  be  accepted. 

Appellee,  on  the  nest  day  (June  20th),  re- 
plied by  wire  as  fbllows:  "Tour  letter. 
Rush  car  oats,  yonr  dt7  scale  weights,  affi- 
davit attadied,  satis£actory."  He  followed 
thla  up  with  letter,  written  aa  the  same  day. 
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saying:  "Knrenr,  as  advised  yon,  please 
furnlah  me  wltlt  sworn  weight  certtflcate  .at 
your  end,  and  It  will  be  perfectly  satisfac- 
tory. I  ask  this  simply  because  I  know  par- 
ty  doing  the  weighing  will  necessarily  be 
more  careful  in  fumiablng  sworn  certlflcate." 

The  case  turns  on  the  question  whether  ap- 
pellee's letter  and  telegram  constituted  an 
uncondittooal  acceptance  of  appellant's  offer 
so  tbat  the  minds  of  the  parties  met  on  the 
same  proposition*  or  whether  they  consti- 
tuted a  new  offer  which  required  acceptance 
upon  the  part  of  appellant  betbre  a  contract 
was  established. 

We  are  of  the  opinion  that  the  letter  and 
telegram  were  not  an  acceptance  of  appel- 
lant's offer,  but  constituted  a  proposal  con- 
taining another  condition  or  qualification, 
naxnely:  That  an  affidavit  of  the  wd^gher 
sbonld  be  furnished.  Now,  that  was  a  con- 
dition to  which  appellant  was  not  bound  to 
accede.  There  having  been  no  uncondition- 
al acceptance  of  his  offer,  he  had  the  right 
to  recede  from  the  negotiations.  The  quali- 
fication thus  imposed  by  appellee  was  a  ma- 
terial one,  for  the  reason  that  appellant  had 
no  control  over  the  weigher  and  could  not 
require  him  to  furnish  an  affidavit  If  It 
had  been  merely  a  matter  of  appelant  fur- 
nishing his  own  affidavit  as  to  the  weights, 
the  case  might  be  different;  but  appellee  de- 
manded the  affidavit  of  the  weigher,  a  per- 
son over  whom  appellant  Is  not  shown  to 
have  had  any  control,  and  therefore  it  was 
an  Important  qualification  of  the  terms  orig- 
inally proposed  by  appellant  It  changed  the 
terms,  In  other  words,  to  the  extent  that  It 
prevented  the  minds  of  the  parties  from 
meeting,  and  the  negotiations,  therefore,  did 
not  result  In  a  contract.  Northwestern  Irou 
Co.  V.  Meade.  21  Wis.  480,  94  Am.  Dea  557; 
EggleBton  T.  Winner,  46  Mich.  010,  10  N.  W. 
37;  Boltoa  v.  Hullng,  19B  111.  884,  68  N.  B. 
140. 

"It  is  an  undeniable  principle  of  the  law 
of  contracts,"  said  the  Supreme  Conrt  of  the 
United  States,  "that  an  offer  of  a  bargain 
by  one  pnson  to  another  Imposes  no  obliga- 
tion npm  the  former  until  It  is  accepted  by 
the  latter  according  to  the  terms  In  which 
the  offer  was  made  Any  Qualification  of, 
or  departnre  fMm,  those  terms  Invalidates 
0»  offer,  unless  the  same  be  agreed  to  tqr  the 
person  who  made  it  Until  the  terms  of  the 
agreement  have  received  the  assent  of  both 
parties,  the  negotiation  is  open,  and  imposes 
ao  obligation  mion  either."  EUason  Hen* 
Shaw,  4  Wheat  225,  4  L.  IBd.  566. 

Appellant  rolled  to  aivellee's  communica- 
tion by  sUitlDg  that  the  party  from  whom 
be  expected  to  get  the  oats  had  decided  not 
to  sen.  Appellant,  In  his  testimony,  explain- 
ed that  he  was  not  engaged  in  the  business 
of  handling  oats  at  all,  and  was  conducting 
negotiations  merely  as  an  accommodation  for 
another  puson.  ^inie  negotiations  were  thus 


terminated  without  the  parties  entering  into 
a  binding  contract,  and,  there  being  no  con- 
tract established  between  them,  there  Is  no 
liability  for  appellant's  refusal  to  deliver  the 
oats. 

The  whole  transac^n  being  set  forth  in 
the  correspondence,  no  useful  purpoee  would 
be  subserved  by  remanding  the  case  for  a 
new  trial.  The  judgment  is  therefore  revers- 
ed, and  the  cause  dismissed. 


STATE  ex  rel.  MOOSE,  Atty.  Gen.,  t.  EHLH. 
(No.  250.) 

(Supreme  Omrt  of  Arkansas.   AprQ  IS,  1914.) 

Attachiocnt  (I  4*)— Eight  to  Wbtt— Nok- 
coNTSACT  —  ACTIONS  —  "Debt  ox  DnuHD 

AbISINO  UPOS  COSTUAOt." 

Klrby's  Dig.  ¥  844,  subd.  8,  providing  that 
an  attachment  shall  not  be  granted  on  the 

ground  tbat  defendant  is  a  QonresideDt,  for  any 
claim  other  than  a  "debt  or  demand  arising 
upon  contract,"  only  amWies  to  liabilities  based 
upon  contractual  relatioDs  'voluntarily  eatab* 
Itohed  by  the  parties,  so  that  an  attachment  was 
improper  In  a  prooeedini'  b;  the  state  at  the 
relation  of  the  Attorney  General  against  a  non- 
resident to  recover  penalties  for  violations  of 
the  anti-trust  laws. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  H  8-10;  Dec.  Dig.  8  4.*] 

Appeal  from  Circuit  Court  Pulaski  County ; 
G.  W.  Hendricks,  Judge. 

Proceeding  by  the  State  of  Arkansas,  on 
the  relation  of  Wm.  I*  Moose,  Attorney  Gen- 
eral, against  U  0.  Ehle,  doing  business  tmder 
the  firm  name  of  the  Little  Rock  Cotton  Oil- 
mill,  in  which  an  attachment  was  sued  out 
From  a  Judgment  sustaining  a  motion  to 
quash  the  attachment  the  State  appeals. 
Affirmed. 

Wm.  !«.  Moose,  Atty.  Gen.,  and  Jno.  P. 
Streepey,  Asst  Atty.  Gen.,  for  the  State. 
Bose^  Hemingway,  Cantrell  ft  Longhbonn^ 
of  little  Boc^  for  appellee 

McOULLOCH,  C  J.  The  Attorney  General 
Instituted  this  action  on  behalf  of  the  state 
against  the  dtfmdant  I*  C  Ehl^  to  recover 
penalties  for  alleged  violations  of  the  anti- 
trust laws  of  the  state,  it  being  alleged  in  the 
complaint  that  defendant  owns  certain  oil- 
mllla  in  the  state  and  la  ei^aged  In  tlu  bnsl- 
nesa  of  selling  and  bowing  cotton  seed  In  sev- 
eral of  the  dtles  and  towns,  and  tbat  he  nnr* 
lawfully  entered  Into  and  became  a  member 
of  a  pool  or  tmst  with  certain  corporations 
engaged  in  the  same  line  of  bnslneM  to  fix 
and  maintain  the  price  of  cotttm  seed  In  the 
state.  Defffidant  was,  and  la,  a  nonresident 
of  the  state,  and  the  Attorney  QenenUt  at  the 
commencement  of  the  action,  sued  out  a  writ 
of  general  attachment  and  caused  same  to  be 
served  upon  property  of  defendant  Def«id- 
ant  appeared  spedUly  by  his  attorn^  and, 
without  entering  his  appearance  In  the  action, 
moved  to  quash  the  attachment  on  the 
ground,  among  others,  that  the  cause  of  ac- 
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tlon  set  fOTth  la  Qie  complaint  does  not  con- 
stltate  a  debt  or  demand  arising  npon  con- 
tract The  court  snstalned  ttae  motton  and 
qnasbed  tbe  attacbmoit,  and  the  state  has  ap- 
pealed. 

Ibe  defendant  b^ng  a  nonre^doit  and  ab- 
sent from  the  state,  tiiere  was  no  method  of 
acquiring  JmlsdlcUon  hy  personal  serrloe 
nor  by  constructive  serrloe,  unless  It  be  held 
that  the  attachment  was  vmper.  Tbe  stat- 
utes of  this  state  proTide  that  "an  attadi- 
ment  shall  not  be  granted  on  the  groimd  that 
tbe  def«idant  or  defdnlants,  or  any  of  them, 
is  a  foreign  corporation  or  nonresident  at 
this  state  for  any  claim  other  than  a  debt 
or  demand  arising  upon  contract."  Klrby's 
Digest,  i  S44,  subd.  8. 

In  the  case  of  Messtaigsr  t.  Dunham,  62 
Ark.  826,  35  S.  W.  4SS.  whl(A  la  the  only  de- 
dsion  of  this  court  bearing  dlrertly  on  tbe 
question,  Judge  Blddlck,  speaking  tbr  the 
court,  said:  "This  restriction  of  the  right  to 
attach  to  debts  and  demands  arising  upon 
contract  Is  for  the  purpose  of  excluding  ac- 
tions for  torts  and  actions  where  'the  cm- 
tract  relations  between  the  parties  do  not 
furnish  a  basis  upcm  whidt  the  measure  of 
liability  may  be  ascertained'  **— dtlng  1  Wade 
on  AttatAments,  {  12. 

Another  decision  of  this  court  bearing,  to 
some  extent,  upon  the  question  is  that  of 
Baltimore  &  Ohio  Tel^aph  Co.  t.  Lovejoy, 
48  Ark.  301,  3  S.  W.  183,  where  it  was  held 
that  the  language  of  the  Constitution  limiting 
the  jurisdiction  of  Justices  of  the  peace  ex- 
cluded an  action  to  recover  a  penalty.  The 
court  said:  "Unless,  therefore,  this  Is  an  ac- 
UoD  ex  contractu,  the  objection  mnst  be  sus- 
tained. Now,  a  relation  of  ccmtract  does 
exist  between  the  sender  of  a  message  and 
the  tel^aph  company.  But  the  action  to 
recover  the  statutory  penalty  does  not  arise 
on  the  contract  to  transmit,  but  on  the  stat- 
ute which  Imposes  the  praalty  for  neglect  of 
the  dnty  wlilch  the  company  owes  to  tbe 
public." 

Tbe  authorltlee  seem  to  be  uniform,  as  ter 
as  an  expression  has  been  made  at  aU^  <m 
statutes  confining  the  right  to  attachments  to 
actions  arising  ex  contractu. 

"In  order  for  plaintiff  to  be  enUtled  to  the 
writ,  it  is  essential  that  contractual  relations 
exist  between  him  and  defendant,  or  else  that 
the  contract  be  made  for  his  beneflt"  4  Oyc 
440. 

Our  statute  Is  almost  a  literal  copy  of  the 
provision  of  the  Kentndcy  Code  on  this  sub- 
ject, except  that  the  latter  adds  the  words 
"express  or  Implied,  or  a  judgment  or  award," 
and  tbe  Kentucky  Court  of  Appeals  construed 
the  statute  to  conQne  attachments  against 
nonresidents  or  foreign  corporations  to  those 
based  upon  contract.  Stewart  v.  Blue  Grass 
Canning  Co.,  133  Ky.  118, 117  8.  W.  401. 

The  Otdo  statute  contains  the  same  provi- 
sion with  reference  to  attachments  against 


nonresidents,  and  the  Supreme  Oourt  of  th&t 
state  decided  that  an  atta<Ament  could  not  be 
Issued  unless  the  cause  of  action  was  "based 
solely  on  a  breach  of  duty,"  and  "that  tbe 
duty  arose  by  contract"  Pope  v.  Hibmiia 
Ins.  Co.,  24  Ohio  St  481. 

In  Shlnn  on  Attachmoita,  toL  1,  f  26,  ttae 
statement  on  tbla  subject  Is  that  "it  la  an 
almost  universal  rule  tliat  an  attachment 
may  not  issue  for  the  recovery  of  a  pomlty.*" 

The  Attorney  General,  among  other  au- 
thoritiee,  relies  upon  a  decision  of  the  Ala- 
bama oourt  Geo.  F.  Dittman  Boot  ft  Shoe 
Co.  T.  Mlzon,  120  Ala.  206,  24  Sontli.  847. 
But  decisions  of  that  court  on  this  subject 
are  of  no  value,  for  ttae  reason  that  their 
statute  ia  «itiiely  different  In  that  state 
the  ris^t  to  an  attachment  la  not  limited  to 
acttfflu  of  "debt  or  demand  arising  upon 
contract,"  as  in  this  state,  but  they  allow 
the  remedy  in  any  case  where  the  cause  of 
action  Is  baaed  upon  "any  money  demand." 

The  Attorney  Goteral  also  relies  upon  the 
general  principle  that  when  a  nonresidait  or 
foreign  corporation  does  business  in  the  state 
there  is  a  cimtract  Inq^led  ttaat  the  laws  of 
the  state  will  be  compiled  with  and  all  Just 
demands  of  tbe  state  satiafled.  There  Is,  In  a 
sokse,  an  InVUed  oontraet  to  respond  to  all 
just  demanda  and  HaUUtles^  whatevw  the 
source  may  be;  but  that  la  not  wtaat  Is  meant 
by  our  statn^  wbicb  was  Intended  to  em- 
brace only  d^rta  and  tonands,  that  la  to 
say,  llablUtlea,  baaed  upon  oontractnal  rela- 
UcHiB  ToluntarUy  established  1^  the  partiea. 

It  Is  also  a^ued  t3iat  the  tight  to  recovo- 
the  penalty  and  tbe  amount  thereof  la  fixed 
as  definite  by  the  statute  as  any  liability 
can  be  fixed  by  contra<^  and  ttaat  tbe  de- 
ments of  cntalnty  as  atated  In  the  opinion  of 
thla  court  in  Bfesslnger  v.  Dunham,  supra, 
are  met  as  completely  In  tbe  one  kind  of  ac- 
tion as  in  the  ottaw.  But  the  lawmakers 
have  aeoi  fit  to  prescribe  the  contractual  re- 
lation as  the  test,  not  the  mere  cutalnty  fixed 
by  statute. 

The  decision  of  the  circuit  court  is  correct, 
and  the  Judgment  ia  therefore  affirmed. 


HTJBBAT  V.  MILLER  (RIOB,  Intervener). 

(No.  227.) 

(Supreme  Oourt  of  Arkansas.  March  89, 1914.) 
L  Bbokxss  (1 10*)  —  CoNTBAOrs  —  Sunnrrv- 

TION. 

Defendant  execnted  a  contract  on  February 
12th«  by  wliidi  plaintiff  was  anthoriaed  to  for- 
tdsb  a  buyer  for  land  for  a  coairaissioo  of  6  per 

cent,  tbe  contract  providluf  that  the  agenc? 
Bhotild  remain  in  eflrect  undl  plaintiff  "la  noti- 
fied in  writing  to  tbe  contrary."  On  Februaiy 
26th  tha  parties  made  another  contract,  by 
which  plaintiff  was  given  ezclualve  agency  for 
the  sale  of  the  property  during  tbe  sncceeditur 
12  days  on  the  terme  atipnlateo.  Plaintiff  did 
not  procure  a  purchaser  within  that  time,  but 
wrote  to  defendant  on  March  12th  requeatlng  an 
extension  of  time  nntll  April  let,  to  wblch  de- 
fendant replied,  that  he  did  not  care  to  extend 
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the  time,  m  tb/t  propert;  was  Uated  with  other 
•cents,  bat  would  extend  plaintifiTa  agency  un- 
til April  10th,  provided  that  hli  agency  uiould 
sot  be  ezcluaive.  Held,  that  the  exclusive 
agency  given  on  March  i2th,  as  wdl  as  the 
subseqnent  extension  of  plalntiiFs  anthority,  op- 
erate«i  to  anpersede  the  original  contract  and  re- 
volted plaintiff's  agency  thereunder. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  {  U;  Dec.  Dig.  |  10.*] 

2.  Broeebs  (S  50*)— Agency— Tim  of  Salb. 

If  the  broker  fails  to  find  a  purchaser  for 
land  wittkiii  the  time  limited  by  bis  contract 
with  the  owner,  he  is  not  entitled  to  a  conunis- 
sioD,  tbougfa  a  sale  is  subsequently  made  to  a 
purchaser  who  negotiated  witn  the  broker  with- 
in such  time,  provicled  tlie  owner  acted  in  good 
faith,  and  did  not  interfere  with  the  agent's 
effort  to  make  the  sale  within  a  specific  time. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  (  68 ;  Dec.  Dig.  i  60.*] 

8.  Bbokebs  (i  66*)— Rights  to  Comuissiokb. 

If  the  owner,  during  the  life  of  a  contract 
with  a  broker  authorizing  the  sale  of  realty, 
sold  the  property  to  a  purchaser  procured 
through  the  brokra^B  efforts,  the  broker  wonld 
be  entitled  to  commiasion,  but,  if  the  sale  was 
made  through  another  broker,  whose  efforts  had 
equally  contributed  to  procuring  the  purchaser, 
the  agent  who  finally  secured  the  purchaser 
would  be  entitled  to  the  commission,  provided 
the  owner  did  not  Interfere  with  tiie  efforts  of 
either  broker. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  X>lc  H  82-84;  Dec.  Dig.  |  66.*] 

4.  Bbokbbs  (t  56*)— OooD  Paith  or  Ownkb. 

The  owner  of  land,  who  authorised  several 
agents  to  secure  a  purchaser  therefor,  must  ex- 
ercise strict  neutrality  between  them. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  »  82-84;  Dec  Dig.  I  65.*1 

6.  Bbokebs  (}  55*)— Rights  or  Agent. 

The  fact  that  plaintiff  first  b«an  negotia- 
tions with  the  purchasers  of  land  aid  not  give 
him  the  right  to  continue  the  negotiattons  ex- 
clusive of  other  agents  who  were  also  anthor- 
ized  to  procure  a  purchaser. 

[Ed.  Note.— For  other  cases,  see  Broters, 
G^t.  Dis.  H  82-84;  Dee.  fSTl  56.*] 
G.  Gontbaotb  (I  47*)— Oohbidebation. 

A  statement  bj  the  owner  of  land  to  one  of 
several  agents  auuiorized  to  find  a  purchaser 
that  such  agent  was  entitled  to  the  commissions 
could  not  constitute  a  contract  to  pay  him  the 
commisslonB,  If  It  was  made  after  a  sale  had 
been  consummated  through  another  agent ;  tbere 
being  no  consideration  for  such  alleged  promise. 

[Ed.  Note.— For  other  cases,  see  Oontracta, 
Cent  Dig.  {{  220,  221,  25&-2S8;  Dec.  Dig.  | 
47.*] 

7.  Coem  (f  42*)— Peesohs  Liable  —  Adhib- 
BioN  or  Liability. 

Where,  in  an  action  by  a  broker  for  com- 
missions, the  owner  admitted  his  liability  for  a 
commission  either  to  plaintiff  or  to  ui  Inter- 
vening broker,  It  was  error  to  tax  the  owner 
with  the  costs  of  the  action  upon  awarding 
jadgment  in  favor  of  the  Intervening  broker; 
plaintiff  being  liable  for  the  costs. 

[Ed.  Note.— For  other  cases,  see  Goats,  Cent 
Dig.  K  137-164;  Dec  Dig.  |  42.*] 

Appeal  from  Circuit  Court,  dark  Coanty; 
Jacob  M,  Carter,  Jadge. 

Action  by  J.  R.  Murray  against  W.  E.  Mil- 
ler, in  which  B.  R.  Rice  intervened.  From 
a  judgment  for  Intervener  against  defendant 
and  against  plaintiff,  plaintiff  appeals,  and 
defendant  Miller  takes  a  croaM^ppeaL  Jadg- 


ment for  iBtenrener  afllnned,  Jndgment 
agflinat  defendant  for  coats  reversed,  and 
Indgmait  entered  against  plaintiff  fbr  coats. 

T.  J.  Murray,  of  Eagle  Pass,  Tex.,  and  Mc- 
MUlan  &  McMillan,  of  Arkadelphla,  for  ap- 
pellant. Jno.  H.  Crawford,  of  Arkadelphla, 
for  appellees. 

McCULLOOH,  C.  J.  AppeUant,  J.  R.  Mur- 
ray, instituted  this  action  In  the  circuit  court 
of  Clark  county  against  W.  B.  Miller,  one  of 
the  appellees,  to  recover  the  sum  of  $1,695, 
alleged  to  be  due  as  commissions  on  sale  of 
Miller's  ranch  in  Maverick  county,  Tex.;  ap- 
pellant claiming  that  he  was  the  procuring 
cause  of  the  sale  which  was  consummated  by 
Miller,  and  that  he  was  entitled  to  above- 
named  sum  under  his  contract  Appellee  E. 
B.  Rice  Intervened  in  the  action,  claiming 
that  he  had  made  the  sale  of  the  ranch  and 
was  entitled  to  the  commission.  Milter  ad- 
mitted that  he  was  indebted  either  to  appel- 
lant or  Rice  for  a  commission  on  the  sale, 
and  offered  to  pay  the  money  into  court,  but 
In  his  answer  denied  that  appelant  was  en- 
titled to  the  commission.  The  court  ordered 
Judgment  to  be  entered  against  Miller  for 
the  amount  of  the  commission,  but  Impaneled 
a  Jury  to  try  the  issue  between  appellant  and 
Rice  as  to  whidi  of  them  was  entitled  to  it 
After  all  the  testimony  was  Introduced,  the 
court  gave  a  peremptory  Instruction  to  the 
jury  in  favor  of  Rloe,  and  the  Jury  return-. 
ed  a  verdict  accordingly,  and  Jndgmrat  was 
entered  in  Rice's  favor. 

The  question,  therefore,  on  this  appeal 
is  whether  the  evldeaice  presented  a  disput> 
ed  issue  of  fact  which  called  for  anbmlasion 
to  the  Jury. 

Miller  owned  a  large  ranch  In  Maverick 
county,  Tex.,  and  put  it  on  the  market  for 
sale,  llstlhg  it  with  several  real  estete  agents 
or  brokers,  among  them  both  appellant  and 
Rice,  who  were  operating  in  that  territory. 
The  precise  date  when  Rice  was  first  au- 
thorized to  make  the  sale  is  not  given.  The 
first  authority  given  to  appellant  was  evi- 
denced by  a  written  agreement  signed  by  Mil- 
ler, dated  February  12,  1012,  whereby  he 
gave  appellant  the  agency  for  the  sale  of  the 
place  at  a  stipulated  price  and  agreed  to  pay 
a  commission  of  6  per  cent  on  the  price  'if 
the  purchaser  or  purchasers  are  furnished 
by  the  said  J.  R.  Murray,"  and  concluding 
with  the  statement  that:  "This  agency 
agreement  is  to  remain  In  effect  until  the 
said  J.  R.  Murray  is  notified  in  writing  to 
the  contrary."  On  February  26,  1912,  Mil- 
ler entered  into  another  written  contract 
with  appellant  concerning  tills  matter,  in 
which  he  agreed  to  give  appellant  an  option 
or  an  exclusive  agency  for  the  sale  of  the 
property  during  a  period  of  12  days  there- 
after, on  terms  stipulated  in  the  writing, 
and  agreed  to  pay  a  5  per  cent  commission 
if  he  "should  fnnUah  blm  a  buyer  fbr  Uie 
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same  wltbin  tbe  time  mentioDed."  Appel- 
lant did  not  consummate  a  sale  of  tbe  proper- 
ty, but  on  March  8,  ldl2,  wrote  to  Miller, 
who  resided  at  Smlthton,  Ark.,  a  letter,  In 
which  he  called  attention  to  the  fact  that  the 
option  had  expired  that  day,  and  asked  for 
an  extension  of  the  time  until  April  1st  He 
explained  In  the  letter  that  he  was  having 
engineers  go  over  the  property  to  figure  out 
an  irrigation  project,  and  that  he  would  con- 
tinue the  work,  and  thought  that  he  had  a 
good  chance  of  "moving  the  property."  Mil- 
ler replied  to  this  hy  letter  dated  March  12, 
1912,  stating.  In  substance,  that  he  did  not 
care  to  extend  the  option,  for  the  reason 
that  other  agents  had  the  property  listed  for 
sale,  but,  Ija  view  of  the  improbability  of  a 
sale  being  made  that  he  would  extend  appel- 
lant's agency  until  April  10th,  explaining, 
however,  that  appellant's  right  to  sell  would 
not  be  exclusive.  Miller  was  then  In  cor- 
respondence with  Rice,  and  Informed  him  by 
letter  of  the  extension  of  appellant's  author- 
ity to  April  10th.  The  lands  wre  finally 
sold  by  Miller  early  In  May  to  Elvans, 
Vaughan,  Carson,  Smith,  Sanford,  and  Ben- 
nett, parties  In  Texas,  who  subsequently 
formed  a  corporation  to  hold  the  property, 
and  the  deed  of  conveyance  from  Miller  was 
executed  to  Rice  as  trustee  for  them.  The 
sale  was  made  through  Rice,  who,  it  seems, 
was  operating  with  them  in  real  estate  mat- 
ters. I>nrlng  the  life  of  appellant's  12-day 
option,  he  began  negotiations  with  Rice  and 
the  other  parties  for  a  sale  of  the  property, 
but  nothing  resulted  from  the  negotiation, 
and  on  March  18,  1912,  he  notified  Miller  by 
telegram  that  these  parties^  .naming  them, 
were  his  prospective  purchasers,  and  that,  if 
a  sale  was  made  to  them,  he  would  expect  a 
commission.  Miller  replied  to  the  letter  by 
a  tel^am  stating  that,  the  option  having 
fflcplred.  Bice  bad  an  equal  privilege  of  mak- 
ing the  sale.  Miller's  sale  to  Evans  and 
others  was  consummated  on  May  6,  1912,  as 
evidenced  by  written  contract,  and  It  appears 
from  the  other  evidence  that  it  was  closed 
verbally  a  few  days  before  that  and  earnest 
money  paid. 

It  is  insisted.  In  the  first  place,  that,  not- 
withstanding the  Intervening  option  agree- 
ment dated  February  26,  1912,  and  the  ex- 
tension of  appellant's  authority  under  Mil- 
ler's letter  of  March  12th,  the  former  written 
authority  dated  February  12,  1912,  whereby 
he  was  anthorlzed  to  sell  at  any  time  nntU 
authority  sbonld  be  revoked,  continued  In 
force,  and  that,  at  tbe  time  the  sale  was 
made,  he  had  a  continuing  authority  to 
negotiate  for  a  sale. 

[1]  This  contention  Is  unsound,  for  the  rea- 
son that  tbe  contract  for  an  option  or  exclu- 
sive agmcy  dated  March  12tb,  as  well  as 
the  subsequmt  extension  of  the  authority  on 
the  terms  named,  was  a  sobstltutlon  of  a 
new  contract,  and  superseded  the  old  one. 
0»rk  ft  Cherokee  Central  By.  Co.  v.  Fer- 
goaon,  93  Ark.  264,  122  S.  W.  624.  The  con- 


tract of  February  12,  1912,  gave  MUlu'  tbe 
right  to  revoke  the  agency  upon  notice,  and  i 
the  subsequent  contracts  covering  the  same 
subject-matter  necessarily  operated  as  a  revo- 
cation of  the  formra  authority.  Appellant's 
right,  therefore,  must  be  tested  according  to 
the  authority  given  him  in  the  letter  of 
March  12,  1912,  in  which  MlUer  agreed  to 
extend  appellant's  authority,  not  the  exclu- 
sive right  to  sell,  but  In  common  with  other 
real  estate  men  with  whom  the  property  was 
Usted,  until  April  10,  1912,  and  stating  that 
"if  you  make  sale  on  this  basis,  I  will  pro- 
tect you  with  agent's  usual  5  per  cent,  com- 
mission." Appellant's  authority  was  limited 
to  the  period  of  time  named,  and,  unless  he 
complied  with  the  terms  of  the  contract,  be 
was  not  entitled  to  a  commission.  He  does 
not  claim  that  be  produced  a  purchaser 
"ready,  willing,  and  able"  to  purchase  with- 
in that  time,  but  he  alleges  that  he  was  the 
procuring  cause  of  the  sal^  in  that  he  first 
Instituted  negotiations  with  the  parties  who 
finally  purchased,  and  that  it  was  his  effort 
that  first  initiated  tbe  ttecoUattona  which 
resulted  in  the  sale. 

licamed  counsel  for  appellant  rely  upon 
decisions  of  this  court  holding  that,  as  be- 
tween the  owner  and  tbe  Bgeat,  tbe  latter  is 
entitled  to  commission  where  he  Is  the  pro- 
curing cause  of  the  sale,  notwithstanding 
the  sale  is  made  by  direct  negotiations  be* 
tween  the  owner  and  tbe  purchaser. 

[2]  According  to  the  undisputed  evidence 
in  this  case  the  appellant  has  not  shown  him- 
self fmtltled  to  a  commission,  and  the  court 
was  correct  In  giving  a  peremptory  instruc- 
tion. TUs  is  ao  on  two  distinct  grounds.  In 
the  first  place,  appellant's  authority  was 
limited  to  a  spiedfled  time,  and  the  rule  Is 
that,  under  a  contract  thus  limited,  the  agent 
must  produce  a  purchaser  "ready,  willing 
and  able"  to  purchase  within  the  time  speci- 
fied. If  be  falls  to  do  that,  he  la  not  entitled 
to  a  commission,  even  though  a  sale  is  sub- 
sequently made  by  the  owner  to  a  purchaser 
who  had  negotiated  with  tbe  agent.  Brown 
T.  Mason,  155  CaL  165,  90  Paa  86T,  21  L. 
R.  A.  (N.  S.)  328.  This  la,  of  course,  sob- 
Ject  to  tbe  rule  that  tbe  own^  mtut  act  In 
good  faith,  and  not  hinder  or  interfere  wUb 
the  agent  In  bis  effort  to  make  a  sale  daring 
the  period  of  the  contract  Good  faith  on 
tbe  part  of  the  owner  Is  tbe  test  of  his  Ua- 
btllty,  under  a  contract  thus  limited,  unleaB 
the  agent  produces  a  purchaser  within  the 
time  limited  In  the  contracH;.  Addreasograph 
Co.  V.  Office  Appliance  Co.,  106  Ark.  636,  163 
S.  W.  804;  Oreoispann  v.  UlUer,  16B  S.  W. 
776. 

[3]  Of  course,  If,  during  the  life  of  appel- 
lant's contract  Miller,  tbe  owner,  bad  made 
a  sale  of  the  property  directly  to  a  prospec- 
tive purchaser  witlL  whom  appellant  had 
been  n^tlatinK  and  vlioae  effort  had 
hnrngbt  about  the  direct  negotlattons  with 
the  owner  which  resulted  In  tbe  sale,  Oim  he 
would  be  entitled  to  a  commission.  Bmt,  even 
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If  tbe  aale  had  been  made  under  tliose  dr- 
cumstances  by  tbe  owner  through  another 
agent  who  had  an  e<taal  right  with  appellant 
to  negotiate  a  sale,  and  whose  effort  contrib- 
nted  equally  in  brining  about  the  sale,  thai 
the  agent  who  flnally  secured  the  purdiaser, 
and  not  a^iellant,  was  entitled  to  the  com- 
mission, and  the  owner  la  not  liable  to  appel- 
lant. If  he  acted  In  good  faith,  and  did  not 
interfere  with  appellant's  efforts  to  consnm- 
mate  the  sale. 

[4]  Good  faith  and  strict  neutrality  on  the 
part  of  the  owner  as  between  the  rival  agents 
seeking  to  make  the  sale  Is  the  test  of  the 
owner's  liability.  The  anthoritles  are  prae- 
tJcally  unanimous  on  that  proposition.  Gross 
on  Beal  Estate  Brokers,  El  97,  98 ;  Me(±em 
on  Agent?,  |  969;  Ward  t.  Fletcher,  124 
Uiass^  224;  McGuire  t.  Carlson,  61  III.  App. 
295 ;  Glenn  t.  DaTtdaon,  87  Md.  365;  Glas- 
cock T.  Tan  VIeet.  100  "Fenn.  603,  46  S.  W. 
449;  Heudnga  v.  Parsons,  108  Va.  1.  61 
S.  E.  866,  IS  Ana  Gas.  765;  Slbbald  t.  Beth- 
Idiem  Iron  Co.,  83  K  T.  878,  88  Am.  Rep. 
441;  Treeland  t.  Tetterleln,  33  N.  J.  Idw, 
247;  Sdwards  t.  Pike,  49  Tex.  CLv.  App.  30, 
107  8.  W.  586. 

The  doctrine  stated  by  Chief  Justice  Beas* 
ley  in  the  New  Jersey  case  cited  abore  is 
stated  BO  forcibly  and  demtmstrates  the  jus- 
tice of  the  mle  so  clearly  that  we  cannot  re- 
frain from  anotlng  liberally  therefrom:  "It 
Is  certainly  tme,  as  a  rule  of  law,  that,  un- 
der ordinary  circumstances,  where  a  broker, 
employed  to  sell  property,  biingB  about  an 
introductloD  of  a  buyer,  and  when  a  nego- 
tiation, resulting  in  a  purdiase.  ensues  on 
that  foundation,  the  owner  and  the  buyer 
cannot,  by  any  arrangement,  disappoint  the 
claim  of  the  agent  for  remuneration.  •  •  • 
But  it  appears  to  be  equally  obvious  tiiat  an- 
other principle  must  be  applied  to  cases  in 
which  sereral  agents  are  avowedly  employed 
by  the  owner.  Under  such  circumstances,  It 
would  be  impracticable  to  resort  to  the  same 
rule  as  when  a  monopoly  to  sell  is  given  to 
one  In  the  latter  case,  the  implied  under- 
standing is  that  the  seller  will  not  take  ad- 
vantage of  the  endeavors  of  tbe  agent,  and 
that  no  other  person  is  authorized  to  do  so. 
But  in  tbe  instance  of  a  number  of  agents, 
the  agreement  of  noninterference  is  not  so 
wide,  for  it  extends  to  the  act  of  tbe  seller 
only.  Where  the  property  Is  openly  put  in 
the  hands  of  more  than  one  broker,  each  of 
such  agents  Is  aware  that  he  Is  subject  to  the 
arts  and  chances  of  competition.  If  he  finds 
a  person  who  Is  likely  to  buy,  and  quits  him 
without  having  effected  a  sale,  he  is  aware 
that  he  runs  the  risk  of  such  person  falling 
under  the  Influence  of  bis  couipetitor,  and  In 
«nch  case  he  may  lose  his  labor.  This  is  a 
part  of  the  inevitable  risk  of  the  business 
he  has  undertaken.  On  the  other  hand.  If 
fortune  should  be  propitious,  a  bidder  for  the 
property  on  sale,  who  has  been  solicited  by 
his  lival,  may  come  to  him,  and  by  his  means 


effect  the  bargain.  Now,  In  this  competltton, 
the  vendor  of  the  properly  ia  to  remain  neu- 
tral; he  is  Interested  only  in  the  resnlt  Bat, 
when  either  of  the  agents  thus  employed 
brings  a  pnndkaser  to  him,  and  a  Iwrgain  is 
struck  at  the  required  price,  on  what  ground 
can  he  refuse  to  complete  the  bai^tn?  Can 
he  say  to  the  successful  competitor:  Thto 
purchaser  was  first  approached  by  your  rival, 
and  you  should  have  refused  to  treat  with 
him  on  tbe  si^Ject?  There  Is  no  1^1  prin- 
ciple upon  which  such  a  position  could  rest 
It  Is  contrary  to  the  usages  of  every  day  com- 
merce. •  *  •  The  task  would  be  difficult 
and  the  risk  great.  If  vendors  were  called 
upon  to  decide  between  tbe  bairns  of  con- 
testants. How  would  it  be  possible  for  sndi 
vendor  to  say  whose  Influence  It  was  that 
produced  the  sale,  where  the  purdiaser  has 
been  solicited  by  both  agents.  It  would  be 
at  variance  with  all  practical  rules  to  require 
the  party  selling  to  pronounce,  under  the  pen- 
alty of  paying  donUe  cwnmlaslons,  upon  the 
metaphysical  question,  whidi  agent,  under 
such  drcnmstances,  was  the  Sclent  cause 
of  tlie  sal&  In  the  abwnoe  of  all  collnslon 
on  the  part  of  tbe  vendor,  the  agent  throng 
whose  instrumentality  tb»  sale  Is  carried  to 
completl<m  Is  entitled  to  the  commissions.'' 
Tliere  Is  no  evidence  In  this  case  that  Uil- 
ler  acted  unfairly  towards  appellant  or  in- 
terfered with  him  In  his  n^otlatlonB  fbr  a 
sale.  He  was  advised  of  the  limitation  of 
his  rights  to  make  the  sale,  and  knew  that 
other  agents  were  authorised  to  do  so,  and 
therefore  assumed  the  ride  of  losing  bis  labor 
on  account  of  the  sale  being  made  by  another 
agent 

[B]  Nor  is  there  any  evidence  ttiat  Rice 
acted  nn&lrly  in  taking  the  purchasers  away 
from  him.  The  &ct  that  appellant  had  first 
begun  negotiations  with  the  purchasers  did 
not  give  him  the  exdnsive  right  to  continue 
the  negotiations  as  against  other  agents  who 
were  clothed  equally  with  authority  to  sell. 

Counsel  for  appellant  also  Insists  that 
there  Is  testimony  to  the  effect  that,  at  tbe 
time  Miller  consummated  the  sale  through 
Rice,  he  stated  to  appellant  that  the  latter 
was  entitled  to  the  commission,  and  that  be 
would  put  the  money  in  the  bank  bo  that  ap- 
pellant and  Rice  conld  "fight  It  out"  concern- 
ing the  right  to  commission.  This  testimony 
was  offered,  we  presume,  in  the  nature  of  an 
admission  on  the  part  of  Miller  of  his  liabili- 
ty to  appellant  for  the  commission.  We  do 
not  think,  however,  that  It  can  he  viewed  in 
the  light  of  an  admission,  for  the  reason  that 
appellant  stated  at  the  time  that  be  was  go- 
ing to  put  the  money  in  the  bank  bo  tbat  it 
could  be  determined  in  litigation  who  wns 
entitled  to  It 

[6]  Certainly  the  alleged  statement  of  Mil- 
ler cannot  constitute  a  contract  for  there 
was  no  consideration  for  It  Inasmach  as  the 
sale  was  then  being  consummated,  or  had 
been  consummated,  through  Rica  And,  if 


Digitized  by 


540 


166  S0UTHWB8TBKN  RBPOSTBB 


(Ark. 


treated  as  an  implied  admlssloii  as  to  liabil- 
ity, it  can  have  no  force  as  such,  for  the  nn- 
dlsputed  eTldence  In  the  case  establishes  the 
fact,  beyond  controTersy,  that  the  commlB- 
slon  was  earned  br  Kce,  and  not  hj  appel- 
lant 

So,  In  any  view  that  we  take  of  thia  case 
the  erldence  plainly  shows  that  appellant 
has  not  earned  the  commission,  and  is  not 
entitled  -  to  recover  anything  in  this  action. 
The  conrt  was  correct,  therefore,  in  giving 
a  peremptory  Instruction  against  him. 

[7]  Miller  cross-appeals  from  that  part  of 
the  Judgment  which  awards  the  costs  against 
him,  and  onr  condnsion  la  that  that  part  of 
the  Judgment  is  erroneous.  HlUer  was  not 
liable  for  any  costs  in  an  action  instituted  by 
appellant ;  for  the  latter  has  failed  to  estab- 
lish any  right  of  action.  BUIler  has  not  dis- 
puted the  claim  of  Bice,  bat,  on  the  contrary, 
conceded  the  right  of  the  latter  to  recover 
the  commission.  He  ahonld  not,  therefore, 
be  subjected  to  the  payment  of  costo  at  the 
Instance  of  appellant 

The  Judgment  In  favor  of  Bice  la  therefore 
affirmed,  and  the  Judgment  against  aroellee 
HlUer  for  costs  of  the  action  Is  revened,  and 
Judgment  will  be  entered  hen  against  appel- 
lant for  the  costs  of  the  action,  w  well  as  for 
the  costs  of  thta  aiveal. 


BUSSELL  V.  STATE.    (No.  237.) 
(Supreme  Court  of  ArtcauBas.  March  30, 1914.) 

1.  EUBKZZLEMSNT   (&  11*)— ElEUENTS  —  GOH- 
VKBSION— iNVEantSNT  IH  OOBPOBATIOn. 

A  collector  who  had  invested  funds  bft- 
longiug  to  an  improvemeot  district  in  a  certain 
curporatiou  was  guilt;  of  embezilement,  wheth- 
er he  became  personaUy  interested  in  the  cor- 
poration, or  loaned  the  money  to  others  who 
became  interested,  or  to  the  eorporstion  Itself. 

[Ed.  Note.— For  other  cases,  see  Ehnbmlfl- 
ment,  Gent  Dig.  H9,10  ;  Dec.  Dig.  |  ll.«] 

2.  EUBBZZLEKINT  (|  23*)— DsraNSKft— BXFAT- 
ICBHT  ATTBB  INDICTUBNT. 

It  is  no  defense  to  a  prosecution  for  em- 
bezElement  that  the  amount  ot  the  shortage  had 
been  repaid  by  the  defendant  or  his  friends  aft- 
er the  finding  of  the  indictment 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  li  31-35^ ;  Dec  Dig.  i  23.*] 

8.  Ehbbzzlbuent  (I  6*) — VSixuxsm  or  Or- 

FEN8E— Intent. 

Where  the  defendant  embeEzled  money 
which  was  in  his  lawful  custody,  but  which  he 
was  not  entitled  to  use,  any  use  of  it  by  him 
was  a  conversion,  notwithstanding  an  intention 
on  his  part  to  return  It,  and  the  state  need  not 
prove  a  specific  intent  to  deprive  tbe  owner  per- 
manently of  his  property,  as  is  tbe  case  where 
the  property  involved  was  specific  personal  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Embesale- 
ment  Cent  Dig.  1 8;  Dec.  Dig.  |  6.*] 

4.  EUBBZZLBMENT  ({  28*)  —  DEFENSES  —  Coa- 

BBCT  Accounts. 

It  is  no  defense  to  a  charge  of  embezzle- 
ment by  a  city  collector  that  he  made  no  at- 
tempt to  conceal  the  shortage  and  did  not  falsii^ 
his  accounts. 

[Ed.  Note.— For  other  cases,  see  Embezile- 
meat.  Cent  Dig.  ||  81-35%;  Dec  Dig.  |  23.*] 


5.  GuinHAi.  Law  (f  880*)  —  REQmsiED  Iic- 
ffraucnoN — iNsntuonoN  Goon  m  Pabt. 

An  instruction,  requested  by  a  defendant 
charged  with  embezzlement,  tbat  his  confession 
could  not  be  considered  by  the  jury  in  determin- 
ing his  gailt  that  is,  it  would  not  be  sufficient 
to  justify  a  conviction  unless  corroborated,  was 
properly  refused,  altbou|^  the  latter  part  was 
correct,  since  when  the  instruction  was  taten  as 
a  whole  It  was  confusing. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  {fi  2012.  2017;  Dec  Dig.  { 
830.*] 

6.  Gbiuinal  Law  (}  830*)  —  Appbai.— Re- 

FDSAI.  OF  ImPBOPEB  InSTBUOTIONS. 

A  defendant  charged  with  a  crime,  who  has 
not  asked  a  proper  ins^etlon  on  the  subject, 
cannot  complain  of  the  cefnaal  of  Oe  court  to 
give  an  improper  one. 

[Ed.  Note.— For  other  cases,  see  Criminal 
U^^^Gent  Dig.  H  2012,  2017;  Dec  Dig.  | 

7.  Gbiminai.  Law  (|  S88*)— SvnionircT  or 

ETinENCE— EXTBAJUDICIAX.  CONIXBSIOIT. 
Under  Klrby's  Dig.  i  2385,  providing  that 
an  extrajudicial  confession  will  not  warrant  a 
conviction  unless  accompanied  with  other  proof 
that  the  offense  was  committed,  such  a  confes- 
sion is  evidence  tending  to  prove  tbe  crime,  al- 
though not  of  itself  sufficient  to  do  so. 

[Ed.  NotSk— For  other  case%  see  Criminal 
Law,  Otnt  Dig.  U  1227-jS;  Dec  Dig.  f 
538.*] 

8.  CanciNAi.  Law  ({  534*)— CoHnesioNS— 

COBBOBOKATIONB. 

Proof  that  a  titj  collector  tailed,  at  the 
expiration  of  his  term,  to  pay  over  to  the  proper 
parties  certain  money  collected  by  him,  aim  that 
the  city  clerk  auditm  his  books  and  ascertained 
that  he  was  short  an  amount  whidi  correspond- 
ed to  that  stated  by  the  defendant.  Is  snfflcient 
corroboration  of  defendant's  eztrajudtdal  con- 
fessfon  to  sustain  a  conviction. 

[Bd.  Note.— For  olher  cases,  see  Oriminal 
Law,  Cent  Dig.  ||  1202-120071222-1224 ;  Dec 
Dig.  {  534.*] 

Q.  Cbiuinai.  Law  (|  1184*)— Appeal— Deteb- 
HXHATioN— Sentence  Excessive  in  Past— 
Effect. 

Under  Klrby's  Dig.  i  2434.  providing  tibat 
where  a  jury  assessed  a  pnmshment  greater 
than  authorized  by  law,  the  court  must  disre- 
gard tbe  excess,  a  judginent,  sentencing  a  city 
collector  convicted  of  embeeuement  of  funds  of 
an  improvement  district,  the  punishment  for 
which  was  by  imprisonment  only,  to  fine  and 
imprisonment,  erroneously  Imposed  under  Acts 
1909,  p.  223.  which  made  a  collector  of  an  im- 
provement district  who  loans  or  uses  its  funds 
punishable  by  fine  and  imprisonment,  will  be 
modified  by  striking  out  tbat  portion  assessing 
the  fine,  and  affirmed. 

[Ed.  Note. — EV>r  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  8199,  8200;  Dec  Dig.  | 
1184.*] 

Appeal  from  Circuit  Court  Jefteraon  Coun- 
ty ;  Antonio  B.  Grace,  Judge. 

A.  Q.  Russell  was  convicted  of  embezzle- 
ment, and  he  appeals.  Modified  and  affirmed. 

Appellant  was  city  collector  of  the  dty  of 
Pine  Bluff,  and  by  virtue  of  his  office  was  ex 
officio  collector  for  all  the  impioranent  dis- 
tricts within  that  dty.  He  was  Indicted  on 
the  24th  of  June,  1913,  for  the  crime  ot  em- 
bezzlement, it  behig  alleged  tliat  as  such  col- 
lector he  had  collected  the  sam  ot  $2,990.88 
belonging  to  paving  district  No.  26,  and  It 
was  there  recited  tbat  he  "nnlawfiaiy  and 
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franduIenUy  did  make  way  with,  embezzle 
and  convert  to  his  own  use  without  the  con- 
sent of  Bald  pavlns  district  No.  26,"  the  said 
snm  of  money.  A  demurrer  to  the  Indict- 
ment was  filed  and  overraled.  At  the  trial 
the  state  offered  the  evidence  of  a  number 
of  gentlemen  to  the  effect  that  appellant  had 
Invited  them  to  attend  a  meeting  of  his 
Mends  at  the  Y.  M.  C.  A.  bnUdlng  In  the 
dty  of  Pine  Bloff,  and  that  when  these  gen* 
tionen  aasODabled,  appelant  addressed  them 
and  stated  tiiat  he  had  made  a  great 
mistake,  and  that  he  had  Inrested  la^  soms 
of  mon^  In  an  ent^rise  which  he  referred 
to  as  the  Watson  Company,  and  Qiat  be  had 
lost  this  money.  He  tnrtiier  stated  that  this 
money  was  not  his  own,  but  was  tlie  property 
of  varlons  paving,  sewerage  and  other  im- 
prorement  diatrlcts  In  that  (dty,  and  be  call- 
ed off  the  sums  of  money  due  to  each  of 
these  districts,  and  admitted  that  his  total 
shortage  exceeded  f  tS,000.  The  purpose  of 
this  nieetlz«  was  to  advise  his  friends  of 
his  embarrassment,  and  to  call  npon  them  for 
assistance,  and  at  his  trial  appellant  nhder- 
took  to  show  that  he  had  paid  over  the  va- 
rious sams  due  by  him;  but  the  court  ex- 
cluded all  evidence  relatbig  to  payments  sub- 
sequent to  the  date  of  the  indictment,  and 
there  was  no  otter  to  prove  any  payment  of: 
any  shortage  prior  to  that  time.  A  commts- 
doner  of  paving  district  No.  26  testified  that 
appellant  admitted  his  shortage  to  him,  and 
endeavored  to  negotiate  a  loan  of  mon^  to 
cover  the  defalcation.  At  the  trial  the  Jury 
was  Instructed  that  If  appellant  received  any 
sum  of  money  whatsoever  belonging  to  Bald 
paving  district,  or  Invested  the  same  or  any 
part  thereof  in  the  Watson  Company,  or  oth- 
erwise made  use  of  any  of  said  funds  for: 
his  own  purpose,  he  was  guilty  as  charged. 
And  the  Jury  was  further  told  that  It  was 
not  necessary,  In  order  to  warrant  a  convic- 
tion, that  appellant  should  have  used  the 
money,  or  anj'  part  thereof,  for  his  own  pur- 
poses, hut  that  the  appellaut  was  guilty  if 
he  permitted  others  to  use  it  And  the  jury 
was  further  told  that  if  the  appellant  used 
for  his  personal  purposes  any  money  which 
came  to  him  as  collector  of  the  paving  dis- 
trict, the  fact,  if  it  was  a  fact,  that  he  after- 
wards paid  the  proper  authorities  of  the 
district  the  money  so  unlawfully  used  was 
immaterial,  and  should  not  be  considered  In 
determining  the  question  of  the  guilt  or  inno- 
cence of  the  defendant 

The  appellant  requested  the  court  to  charge 
the  Jury  as  follows: 

"  (1)  The  court  instructs  the  Jury  that  the 
mere  fisilure  to  pay  over  to  the  treasurer  or 
commisslonera  of  paving  district  No.  28  the 
money  in  his  hands  by  defendant,  at  the 
pro{>er  time,  would  not,  of  itstif,  constitute 
the  offense  of  embezzlement,  but,  to  constl- 
tnte  embezzlement,  It  must  appear  that  the 
defendant  did  retain  money  of  paving  dis- 
trict Ma  26  that  eanw  to  bis  Itands  by  rea- 


son of  his  poaMon  as  collector,  by  attttnpt- 
ing  to,  In  some  manner,  conceal  from  the  com- 
missioners of  paring  district  No.  26  the  fact 
ttiat  he  was  in  posses^n  of  same,  or  by 
falsely  and  fraudulently  keeping  his  accounts 
so  as  to  prevent  the  commissioners  of  paving 
district  No.  26  from  knowing  the  defendant 
had  it  in  his  possession,  and,  the  taking  and 
receiving  ttie  same  being  lawful,  the  appro- 
priation thereof  must  appear  to  tiave  been 
felonious. 

"(3)  7on  are  instructed  ttiat  statements 
made  by  defendant  cannot  be  considered  by 
you  In  determining  whether  the  defendant 
committed  the  crime  charged  against  him ; 
that  la,  such  statements  alone  will  not  be 
snffldent  to  Jnstt^  you  In  flndii^  that  the 
defendant  committed  the  crime  chaiged 
against  him,  but  they  must  be  considered  by 
you  along  with  other  drcumatances.  If  there 
are  sadi  circumstances,  tending  to  show  that 
the  crime  was  In  fact  committed. 

"(S)  Tou  are  Instructed  tliat  in  ordo-  to 
embezzle  tlie  property  the  defendant  would 
liave  to  convert  or  dispose  of  the  proper^, 
or  do  something  wbich  amounted  to  the  hold- 
ing in  active  dispute  of  the  owner's  right — 
in  tiiis  cas^  Inqirovement  dtetrict  Mo.  26— 
and  such  acts  on  his  part  must  have  been 
with  the  fraudulent  intrat  to  deprive  the  * 
owner  of  the  property. 

Each  of  these  instructions  were  refused, 
and  proper  exceptions  were  saved  to  the  giv- 
ing and  refusing  of  the  various  instructions. 

The  Jury  returned  the  following  verdict: 
"We,  the  Jury,  find  the  defendant  guilty  as 
charged  In  the  Indictment  and  assess  his  pun- 
ishment at  a  fine  of  $500  and  imprisonment 
in  the  state  penitentiary  at  a  period  of  one 
year." 

Motion  for  a  new  trial  was  filed  and  over, 
ruled,  and  appellant  prosecutes  this  appeal 
from  the  Judgment  of  the  court  pronouncing 
the  sentence  in  accordance  with  the  verdict 
of  the  Jury. 

The  Attorney  General  has  filed  a  confes- 
sion of  error  upon  the  ground  that  the  only 
evidence  tending  to  show  that  appellant  had 
appropriated  the  funds  of  paving  district 
No.  26  was  his  alleged  confession,  and  that 
the  court  should  therefore  have  given  in- 
struction Mo.  2,  asked  by  appellant 

B.  J.  Kerwin  and  A.  a.  Bowsdl,  both  of 
Pine  Bluff,  for  appellant 

SMITH,  J.  (after  stating  the  facts  as 
above).  [1 1  The  confession  of  error  presents 
the  real  question  In  this  case,  and  that  is 
whether  or  not  there  is  a  sufficiency  of  evi- 
dence, aside  from  the  confession,  to  sup- 
port the  verdict  If  the  confession  is  prop- 
erly supported  by  the  evidence,  appellant 
must  necessarily  be  guilty  of  the  crime  of 
embezzlement,  for  by  his  own  statement  it 
appears  that  he  had  converted  large  sums 
of  mon^  belonging  to  paving  dis^ict  Mo.  26 
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and  to  other  Impntremeiit  districts,  and  tliat 
he  bad  lost  this  money  by  his  Investments  In 
the  Watson  Company.  And  It  would  be 
Immaterial  whether  he  became  personally 
Interested  In  this  company,  or  had  loaned 
the  money  to  others  who  were  Interested  in 
that  company,  or  had  loaned  the  money  to 
the  company  itself,  as  in  any  of  tbeae  cases 
this  use  of  the  money  wonld  be  a  connrrion 
of  It  to  his  own  use. 

[2]  Appellant  made  no  attempt  to  show 
that  he  had  paid  over  these  sums  of  money 
until  after  he  had  been  indicted,  and  pay- 
ment at  that  time  would  be  no  defense  if  he 
had  previously  converted  the  money  to  his 
own  use.  The  record  Indicates  that  appel- 
lant's friends  made  good  the  shortage;  but, 
as  has  been  stated,  there  is  no  proof  that 
Oils  action  was  taken  prior  to  the  finding 
of  the  Indictment,  and  such  payment  is  no 
defmse  against  a  prosecution  for  embezzle- 
ment Flemer  r.  State,  68  Ark.  98,  23  S. 
W.  1. 

[t]  The  second  instmction  given  by  the 
court,  wfalcb  told  the  Jury  tliat  the  state  was 
not  required  to  prove  the  Intent  with  which 
the  mon^y  was  taken,  was  not  iioproper  un- 
der the  facts  of  this  case,  because,  if  appel- 
lant made  the  use  which  bis  confession 
shows  he  made  of  the  money  of  the  paving 
district,  he  must  neoesaaiily  have  converted 
that  money  to  his  own  use,  and  when  he  did 
this,  the  offense  of  embes&zlement  was  com- 
plete, and  be  cannot  be  beard  to  say  that  he 
did  not  intend  to  do  that  which  he  must 
have  done  voluntarily  and  knowingly.  In 
other  words,  by  his  own  confession,  he  con- 
verted nearly  $3,000  of  the  money  of  paving 
district  No.  26,  to  bis  own  use,  and  more 
than  110,000  of  the  money  of  other  Improve- 
moit  districts,  and,  having  done  this.  It 
would  be  no  defense  for  him  to  show  that 
he  bad  expected  to  return  this  money.  We 
have  In  mind  the  case  of  Conley  v.  State,  60 
Ark.  454,  64  S.  W.  218,  In  which  case  It  was 
said:  "The  language  in  the  court's  charge, 
'convert  to  Ills  own  use,'  is  the  language 
used  in  the  statute ;  but  we  are  of  the  opin- 
ion that  the  lawmakers  did  not  Intend  that 
anything  short  of  a  conversion  of  property 
by  a  bailee  with  the  intent  to  make  same 
his  own,  and  thus  permanently  deprive  the 
owner  of  the  use  and  benefit  thereof,  should 
oonatttate  the  crime  of  embezalmnent  They 
make  the  conversion  of  It  ^or  his  own  nse' 
laicai7,  placing  It  In  the  same  grade  as  lar- 
ceny. So  far  as  the  conversion  Is  concerned, 
the  essential  elements  of  criminality  are  the 
same  In  embez^ement  as  In  larceny,  i.  e., 
then  most  be  the  felonious  intent  at  tlie 
time  of  tlie  conversion  of  the  property  by 
the  bailee  to  malte  the  same  his  own.  Fleen- 
er  V.  Stftte,  08  Ark.  98  [28  S.  W.  1].  If  the 
bailee  only  intends  to  use  the  property,  and 
to  return  it  [the  specified  property]  finally  to 
the  ownw,  he  is  not  guilty  of  embeezlennit, 
althou^  such  nse  may  be  without  the 
knowledge  and  emflent,  and  eontrair  to  the 


expressed  wishes  and  directions,  of  the  bail- 
or. Such  Is  the  purport  of  the  authorities." 
But  it  will  be  observed  that  the  court  was 
there  dealing  with  specific  property,  and  it 
was  said  not  to  be  embezzlement  for  one  to 
use  property  for  a  longer  iKrlod  than  he  was 
authorized  to  do,  provided  he  oiu  not  intend 
to  thus  permanently  deprive  the  owner  of 
his  property.  But  there  is  no  question  here 
about  the  use  or  return  of  specific  property. 
The  aM>ellant  had  the  lawful  custody  of  the 
money,  but  be  had  no  legal  right  to  the  use 
of  any  of  it,  and  when  he  used  it,  he  must 
necessarily  have  converted  it  to  his  own  use, 
and  he  cannot  excuse  that  act  .  showing 
his  good  Intentions  to  rotum  It 

[4]  Instruction  No.  1,  asked  by  appellant, 
not  only  told  the  Jury  that  mere  failure  to 
pay  over  the  money  would  not  constitute  em- 
bezzlement, but  It  went  further  and  said  that 
it  must  appear  that  the  defendant  retained 
the  money  of  the  district  by  attempting  to  In 
some  manner  conceal  the  fact  that  he  was  la 
possession  of  it  or  by  falsely  and  fraudu- 
lently keying  his  accounts  so  as  to  prevent 
the  commissioners  from  knowing  he  had  It 
In  his  possession.  The  effect  of  this  instruc- 
tion Is  to  tell  the  Jury  that  the  crime  of  em- 
bezzlement can  be  committed  only  surrep- 
titiously, and  that  that  crime  was  not  com- 
mitted if  appellant's  books  were  kept  so  that 
his  shortage  appeared  from  an  Inspection  of 
them.  It  appears  to  have  been  a  fact  that 
appellant's  books  were  kept  properly,  and 
that  the  amount  of  his  shortage  was  readllj- 
ascertalned  from  an  inspection  of  them,  but 
this  of  course  can  be  no  defense.  One  guilty 
of  embezzlement  can  cigitn  no  immunity  be- 
cause  he  did  not  attempt  to  conceal  the  evi- 
dence of  his  crime. 

What  we  have  already  said  about  the  In- 
tent disposes  of  the  third  Instruction  reQnest- 
ed  by  appellant 

[6]  The  second  instruction  presents  the 
real  question  In  the  case  and  because  of  Its 
refusal  the  Attorney  General  ccmfesses  er- 
ror. But  this  instruction,  considered  by  it- 
self, Is  not  correct,  for  the  latter  part  of  it 
Is  in  conflict  with  the  first  part  of  It  The 
latter  part  of  this  instruction  correctly  t^s 
the  Jury  that  the  defendant's  statements 
alone  will  cot  be  sufficient  to  Justify  the 
finding  that  appellant  committed  the  crime 
charged  against  him;  but  that  sndi  state- 
mente  could  be  considered  tfy  the  Jury  along 
with  other  circumstances,  if  there  are  such 
(drcumstances,  tending  to  show  that  the 
crime  was  in  fiict  committed.  But  the  first 
part  of  this  Instruction  told  the  Jury  that 
statements  made  by  the  appellant  cannot  be 
considered  in  determining  whether  the  ap- 
pellant committed  the  crime  charged  against 
him,  and  this,  of  course,  is  not  a  correct 
statement  of  the  law,  and,  whoi  read  as  a 
whole,  as  all  Instmctlons  should  be,  it  Is  not 
oitlrelT  clear  what  weight  the  Jury  should 
give  In  considering  appdlant's  atat^ents. 
An  instruction,  of  whldk  this  la  practically 
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a  copy,  yna  glrea  by  Oke  court  In  the  case  of 
Meiaenhelmer  t.  State,  78  Ark.  407.  84  S.  W. 
494.  But  the  Instruction  was  luA  expressly 
approved  in  tbat  case;  on  the  contrary  it 
was  there  siren  Instead  of  one  which  had 
been  asked  by  the  def^dant  on  the  same 
SQbJect.  The  discnaslon  In  that  case  shows 
ttiat  the  instractlon  which  the  defendant 
asked  was  not  the  law,  and  all  of  the  one 
given  was  as  favorable  as  he  conld  ask,  and 
he  was  therefore  not  prejudiced  because  It 
was  not  technically  correct 

[B]  One  who  has  not  asked  a  proper  In- 
struction on  tibe  subject  cannot  complain  of 
the  refusal  of  the  court  to  fire  an  Improper 
one.  West  Union  TeL  Oo.  v.  Ford,  77  Arte. 
531.  82  S.  S28. 

[7]  It  Is  of  course  true  tbat  "a  confession 
of  a  defendant,  unless  made  In  open  court, 
will  not  warrant  a  conviction  unless  accom- 
panied with  other  proof  that  such  offense 
was  committed"  because  section  2385  of  Rtr- 
by*s  Digest  so  provides;  but  such  confes- 
sions are  not  to  be  dlfcr^rded  In  determin- 
ing whet3ier  the  defendant  committed  the 
crime  charged  against  him.  The  proper  con- 
struction of  the  above-quoted  section  of  the 
Digest  was  discussed  In  the  case  of  Melsen- 
helmer  v.  State,  supra,  where  It  was  said: 
"The  authorities  sustain  the  proposition  that 
a  confession  may  be  considered  as  evidence 
tending,  but.lnsufflclait  of  Itself,  to  prove  the 
corpus  delicti,  as  well  as  the  connection  of 
the  defendant  with  the  crime.  The  New 
York  statute  is  similar  to'  the  one  under  con- 
sideration, using  the  term  ^additional  proof 
where  this  uses  'other  ^roof.*  The  Cburt  of 
Appeals  a&ya,  after  stating  the  same  o1>- 
Jection  that  Is  ui^red  here:  'But  we  are  of 
opinion  that  when,  in  addition  to  the  con- 
fession, there  Is  proof  of  circumstances 
which,  although  they  may  have  an  Innocent 
constmetkm,  are  nevertheless  calculated  to 
suggest  the  commission  of  crime,  and  for 
the  explanation  of  which  the  confession  fur- 
nishes the  key,  the  case  cannot  be  taken  from 
the  Jury  for  a  noncompliance  with  the  re- 
quirement of  the  statute.  The  words  of  the 
statute,  "additional  proof  that  the  crime 
charged  has  been  committed,"  seem  to  Imply 
tbat  the  confession  Is  to  be  treated  as  evl- 
dence  of  the  corpus  delicti ;  that  is,  not  only 
of  the  subjective  criminal  act,  but  also  the 
criminal  agency  of  the  defendant  In  other 
words,  as  competent  proof  of  the  body  of 
the  crimes  though  insufficient  without  cor- 
roboration to  warrant  a  conviction.' "  People 
V.  Jaehne.  108  N.  Y.  182. 8  N.  E.  374.  In  Peo- 
ple V.  Badgley,  16  Wend.  (N.  Y.)  53,  the  court 
said:  "Full  proof  of  the  body  of  the  crlm^ 
the  corpus  delicti,  independently  of  the  con- 
fesdon,  Is  not  required  by  any  of  the  cases ; 
and  in  many  of  them  slight  corroborating 
facts  were  held  sufficient."  In  People  v. 
Deacons,  109  N.  Y.  374.  16  N.  E.  676,  the 
court  said:  "There  must  be  some  other  evl- 
doice  of  the  existence  of  the  criminal  fact 


to  which  the  confession  relates."  And  in  the 
Meisenhelmer  Case  it  was  further  said  tbat 
"the  proposition  that  the  confession  is  evi- 
dence, but  not  snffident  per  se,  to  prove  the 
crime  seems  fully  established."  Appellant's 
confession  was  extrajudicial,  but  It  Is  not 
unsupported  by  other  evidence. 

[1]  The  evidence  was  undisputed  that  ap- 
pellant's term  of  office  expired  on  the  7th 
of  April,  and  tbat  he  did  not  then  pay  over  to 
his  successor,  nor  to  the  treasurer  of  the 
various  districts,  the  sums  of  money  collei^ed 
by  Um,  and  In  no  event  could  he  lawfully 
retain  possession  ot  his  collections  b^ond 
the  expUratlon  of  his  term  of  offlc&  The  city 
clerk  audited  appellant's  boobs,  and  experi- 
enced no  difficulty  in  ascertaining  from  than 
the  amount  of  the  shortage,  and  the  sums 
thus  found  to  bo  due  corroborated  the  state- 
ments made  by  appellant  to  his  friends  whm 
he  advised  them  of  his  emheEslement  Here 
the  undisputed  proof  shows,  Independently 
of  any  omfesslon  made  by  appellant,  that  he 
had  collected  large  sums  of  money  of  which 
«2,9eaS8  belonged  to  paving  district  Na  20, 
and  that  this  money  had  not  bem  paid  over 
whm  tibe  audit  of  the  books  was  completed, 
about  the  1st  of  June  thereafter.  Under  the 
rule  laid  down  in  the  case  of  Melsenh^mer 
V.  State,  supra,  this  to  sufficient  corrobora- 
tion of  appellant's  confession  to  show  Hie 
commission  of  the  crime  and  his  guilt 

[I]  It  thus  appears  that  the  evidence,  un- 
der the  Instructions  of  the  court  was  suffi- 
cient to  sustain  a  cwvictlon  for  embezsle- 
ment;  but  the  pnnleAiment  appears  to  have 
been  assessed  under  Act  No.  80  of  the  Acts 
of  tlie  General  Assembly  of  1900,  which  pro- 
vides that  any  person  vloliUlng  any  of  Hie 
provisions  of  that  act  shall,  on  convlctlra, 
be  fined  any  sum  not  less  than  $S0O  nor  more 
than  $5,000  and  Imprisonment  In  the  state 
penitentiary  not  less  than  1  year  nor  more 
than  10  yeara.  This  act  is  an  enlargement 
of  the  embecslement  statute  In  its  applica- 
tion to  boards  of  improvement  In  dtles  afid 
towns  In  this  state.  This  act  makes  It  un- 
lawful for  the  collector  or  treasurer  of  the 
Improvement  district,  or  any  other  subordi- 
nate officer  appointed  by  the  board,  to  loan 
or  use,  or  to  be  Interested  In  the  loan  or  use, 
of  any  fund  raised  by  the  improvement  dis- 
trict The  acts  and  omisdons  made  unlaw- 
ful by  this  Act  No.  80  are  not  as  technical  as 
the  crime  of  embesslement  la;  but  we  need 
not  determine  the  application  of  that  act 
to  the  facts  of  this  record,  because  appel- 
lant was  indicted  for  embezzlement,  and  the 
proof  Is  legally  sufficient  to  sustain  his  guilt 
of  that  crime.  In  assessing  a  fine  the  Jury 
imposed  a  punishment  in  excess  of  that  pro- 
vided by  law,  and  In  such  cases  the  court 
should  disregard  the  excess.  Section  2434 
of  Kirby's  Digest  so  provides. 

The  Judgment  of  the  court  will  thertfore 
be  modified  by  striking  out  that  portion  a>- 
s^sing  a  fine,  and  is  otherwise  affirmed. 
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ST.  LUCIS,  L  M.  &  S.  BX.  CO.  t.  DB  UAM- 
BBBT.    (No.  266.) 

(Supreme  Oourt  of  Arkaafu.  April  24,  1914.) 

1.  MaSTKB  and  SKBTAHT  (I  286*)— COHTBIBV- 

TOBY  NEQLIOENCB. 

A  railroad  mechanic,  engaged  In  testing,  on 
the  track,  a  motor  car  he  was  repairing,  was 
required  to  exercise  <»re  for  bis  own  safety 
in  avoiding  trains,  etc. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant.  GenL  Dig.  H  681.  W-742;  Dea  Dig. 
i  236'] 

2.  Mahtu  and  SKBTAin  (I  210*)— BlBK  Ab- 

BUUED. 

A  railroad  mechallic  engaged  in  testing  a 
motor  car,  wbicli  he  was  repairing,  assumed 
the  risk  of  a  collision  with  a  hand  car  running 
OD  the  same  track,  if  the  hand  car  operators 
were  not  negligent 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent.  Dig.  H  554-606;  Dee.  Dig.  i 
210.*] 

3.  Mabteb  and  Sestant  i$  96*)— Injubies  to 

SeBVANT— LlABIIATT  OP  MABTBK. 

A  railroad  company  was  not  liable  for  in- 
juries Co  a  mechanic  engaged  in  testing  on  the 
track  a  motor  car,  which  he  was  repairing, 
caased  by  a  collision  with  a  hand  car,  if  the 
band  car  operators  were  not  its  employes  and 
not  authorized  to  operate  the  car;  the  com- 
pany not  having  given  any  general  permission 
to  the  public  to  operate  hand  cars  on  its  tracks. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  157,  1C8,  162;  Dec  Dig. 
|»6.»] 

4.  Masteb  and  Sebtant  ({  276")— BIasteb's 
Liability. 

The  fact  that  hand  cars  were  frequently 
operated  on  railroad  tracks  to  carry  passen- 
gers would  not  show  a  general  custom  to  per- 
mit any  person  who  desired  to  operate  a  band 
car  on  the  track,  so  as  to  make  the  railroad 
company  responsible  for  the  negligent  acts  of 
one  operating  a  hand  car  who  was  not  author- 
ized to  do  so. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  »  950-952,  954,  959,  970, 
»76 ;  Dec.  Dig.  3  276.*] 

6.  Masteb  and  Servant   (|  265*)~NEau- 

HENCE— BUBDER  OF  PROOF. 

There  is  no  presumption  of  negligence  by 
an  employer,  and  an  employ^  suing  for  person- 
al ■  injuries  has  the  burden  of  showing  facts 
maUng  the  employer  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  877-906,  9B6;  Dec  Dig. 
I  265.*] 

6.  Master  and  Sebvant  ({  265*>-lHJUBiEa 

TO  EUFIiOTfi- NbGOGENCE  OF  THIBD  PEB- 
BON— LlABIiaTT  OF  EUPLOTl. 

In  order  to  make  a  railroad  company  lia- 
ble  for  injories  to  an  employ€  from  the  opera- 
tion of  a  hand  car  on  the  tracks  by  persons  not 
authorized  by  It  to  do  so,  it  must  be  shown 
that  there  was  a  custom  of  permitting  the  op- 
eration of  hand  cars  on  the  tracks  by  persons 
not  specifically  authorized,  and  that  such  cus- 
tom was  actually  or  impliedly  known  to  the 
railroad  officials. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  tS  877-908,  955;  Dec  Dig. 
!  265.*] 

Appeal  from  Circuit  Court,  Biadler  Coun- 
ty; H,  W.  Wells,  Judge. 

Action  by  Leslie  F.  De  Lambert  against  the 
St  Louis,  Iron  Moantaln  &  Southern  Ball- 
way  Company,  From  a  Judgment  for  plalu- 


tlfl,  defendant  appeals.  Beveised  and  re- 
manded for  a  new  trial. 

E.  B.  XOnswortby  and  T.  D.  CbFavford, 
both  of  Uttle  Rock,  and  Jas.  O.  Knox,  of 
Honticello,  for  appdlant  Jones  ft  Owens,  of 
Little  Rock,  and  J.  B.  WUaon,  of  Montlcello^ 

for  appellee. 

HcCULLOCH.  C.  J.  This  is  an  actloo  to 
recover  damages  on  account  of  personal  in- 
juries received  by  plaintiff  while  be  was 
working  as  mechanic  In  the  service  of  the  de- 
fendant at  McGehee,  Ark.  IPlalntUf  was 
worklhg  as  repair  man  in  and  about  the 
shops  at  McGehee.  The  particular  line  of 
work  in  which  he  was  engaged  at  the  time 
of  his  injury  was  tbat  of  repairing  motor 
cars.  It  was  his  duty  to  repair  the  cars,  and 
in  doing  so  It  was  necessary  to  take  them 
out  on  the  railroad  tracfc  to  tar  them  out  to 
ascertain  whether  or  not  they  were  In  work- 
ing order.  There  was  a  branch  line  from 
McGehee  to  Arkansas  City,  on  which  there 
was  only  one  train  a  day  each  way,  and. 
according  to  the  testimony,  the  instructions 
to  plaintiff  from  bis  superior  were  to  test 
the  motor  cars  on  that  track.  It  was  while 
be  was  engaged  In  this  work  tbat  bis  Injury 
occurred.  On  Sunday,  July  14,  1912,  he  was 
at  work  on  a  motor  car  which  was  needed 
and  which  It  was  necessary  for  him  to  get 
In  repair  as  ^)eedny  as  [wsslble.  He  took 
the  car  out  on  the  track  tbat  morning,  tested 
It,  and  found  tbat  it  was  not  in  satisfactory 
condition,  and  continued  bis  work  reiiairing 
It  during  the  day.  Late  In  the  afternoon  or 
early  In  the  evening  be  got  It  In  condition  to 
test  it  again  and  took  It  out  on  the  track  for 
that  purpose,  waiting  first  for  the  train  to 
leave  McGehee  for  Arkansas  City.  He  took 
several  persons  along  wltb  him  to  assist  blm 
in  lifting  the  car  off  the  track  when  it  be- 
came necessary  to  turn  around  or  in  the 
event  be  met  a  train  or  a  band  car  or  speeder. 
He  left  McGehee  after  dark,  and  after  going 
out  IH  or  2  miles  the  motor  car  be  was 
driving  collided  with  a  hand  car  coming  from 
Arkansas  City.  He  and  bis  companions  were 
thrown  from  the  motor  car,  and  be  received 
sffl'lons  injuries  sufficient  to  warrant  an  as- 
sessment of  damages  In  tbe  amount  awarded 
by  tbe  Jury. 

There  is  no  controversy  as  to  whether 
plaintiff  was  acting  within  the  line  of  bis 
duty  in  taking  the  car  out  on  tbe  track.  But 
tbe  testimony  was  sufficient  to  warrant  the 
finding  In  bis  favor  on  tbat  issue.  The  evi- 
dence Is  also  sufficient  to  warrant  tbe  con- 
clusion tbat  be  was  not  guilty  of  any  neg- 
ligence which  contributed  to  his  own  Injury, 
but  that  tbe  collision  resulted  from  negU* 
gence  of  those  operating  tbe  band  car  la 
running  the  car  at  a  high  speed  wlthoat  ke^ 
ing  a  lookout  or  displaying  a  Ught.  The 
right  to  recover  damages  from  the  company 
on  account  of  the  collision  rests,  If  It  exists 
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at  all,  iQKHi  pegHgenea  of  tboee  la  diarge  d 
tbe  hand  car  and  the  compmiy's  responsibil- 
ity lor  their  act,  for  there  La  no  liability  If 
there  was  no  nesUgence  in  the  operation  of 
the  car  or  if  the  car  was  operated  without 
tbe  knowledge  or  consent  of  the  company's 
servantB. 

£1,  2]  It  was  the  duty  of  plalntlfl  to  exer- 
cise care  for  his  own  safety  In  watching  out 
and  avoiding  trains  and  other  cars,  and,  if 
tbere  was  no  negligence  ia  the  operation  of 
the  hand  car,  then  be  cannot  recover  from 
the  company,  for  the  collision  resulted  from 
a  danger  the  risk  of  which  be  assumed  In 
undertaking  to  do  the  work. 

[3]  The  evidence  Is  sufficient,  as  before  stat- 
ed, to  establish  negligence  on  the  part  of  the 
peraona  wbo  were  operating  the  hand  car; 
bat  there  Is,  In  our  opinion,  no  evidence  estab- 
llahlng  a  state  of  facts  which  would  make 
the  company  responsible  for  the  acts  of  those 
persona  They  were  not  servants  of  the  com- 
pany and  were  not  authorized  to  operate 
the  hand  car  along  the  trade  There  Is  no 
dispute  about  what  car  it  was  that  was  being 
operated  that  night,  and  there  is  no  testi- 
mony whatever  that  the  servants  of  the  com- 
pany had  anytlilng  to  do  with  it.  The  car 
belonged,  according  to  the  undisputed  evi- 
dence, to  some  engineers  who  were  superin- 
tending the  work  of  a  levee  district  or  drain- 
age district  They  bought  the  car  for  use 
over  a  log  road  operated  by  the  Desha  Lum- 
ber Company  and  bad  permission  to  do  so. 
There  Is  no  proof  that  they  were  ever  given 
permission  to  use  the  car  on  the  tracks  of 
the  d^endant  company.  On  the  day  in  ques- 
tion a  crowd  came  over  from  Warreu  to  Ar- 
kansas City  to  play  a  ball  game,  and  late 
In  the  aftonoon  some  one  took  the  hand  car 
In  question  from  the  tracks  of  the  Desha 
Lumber  Company  and  carried  It  over  to  the 
tracks  of  the  defendant  company  for  the 
purpose  of  transporting  some  of  the  ball 
players  back  to  McGebee  that  night  In  time 
to  catch  a  train  over  the  main  line.  There 
Is  no  proof  wbatever  that  any  servant  of 
the  defendant  company  participated  in  this 
movement  or  knew  anything  about  it.  The 
testimony  shows  that  Dr.  McGammon,  the 
company's  surgeon,  was  there  at  his  resi- 
dence near  the  track  when  the  car  was  load- 
ed and  left  Arkansas  City,  and  that  he  un- 
dertook to  give  directions  about  the  operation 
of  the  car.  He  states  that  what  he  did  was 
only  a  friendly  act  to  the  engineers,  who  were 
acquaintances  of  bis,  and  that  when  he  saw 
that  tbe  car  was  about  to  be  overloaded  to 
the  extent  that  it  was  likely  to  break  down 
he  directed  some  of  the  men  to  get  ofF  in 
order  to  lighten  the  load.  It  is  not  contend- 
ed that  he  bad  any  an1horll7  to  act  for  the 
company,  and  there  is  no  evidence  that  he 
did  ha.n  any  such  authority.  It  Is  not 
shown  who  was  at  tbe  head  of  the  movement 
to  use  fibe  car,  fmt  there  was  an  entire  ab- 
mice  of  any  evidence  to  connect  any  servant 
tt  ^  company  wtth  it. 


PlalntltC  undertook,  however,  to  show  that 
there  was  a  general  custom,  whereby  any 
person  with  a  band  car  was  allowed  to  oper- 
ate it  along  this  track.  Some  testimony  was 
Introduced  to  the  efCect  that  It  was  custom- 
ary for  hand  cars  to  be  operated  for  tbe  pur- 
pose of  transsiortlng  passengers  from  Arkan- 
sas City  and  other  points  to  McGebee,  and 
the  case  was  submitted  to  the  Jury  upon  the 
theory  that  If  such  a  custom  existed  those 
who  operated  the  car  were  doing  so  under 
license  from  the  company,  and  that  the  latter 
would  be  responsible  for  their  negligent  act 
which  caused  injury  to  persons  rightfully  on 
the  track. 

[4]  Tbe  testimony  is,  perhaps,  sufficient  to 
show  that  it  was  customary  for  persons  to 
be  transported  over  tbe  track  on  hand  cars, 
but  the  testimony  falls  short  of  proving  that 
there  was  any  general  custom  whereby  a  li- 
cense was  extended  to  all  persons  to  operate 
hand  cars  along  tbe  track.  Nor  was  there 
any  testimony  either  that  this  hand  car  was 
ever  operated  over  defendant's  track  before 
this  Instance,  or  that  the  persons  wbo  operat- 
ed tbe  car  on  this  occasion  were  ever  author- 
ized to  operate  tbe  hand  car  on  defendant's 
track.  Tbe  t&ct  that  hand  cars  were  fre- 
quently operated  for  tbe  purpose  of  transport- 
ing passengers  does  not  show  a  general  cus- 
tom to  i>ermlt  any  .person  who  saw  fit  to 
operate  a  hand  car  and  to  confer  a  license  to 
do  so,  so  as  to  make  tbe  company  responsible 
for  the  negligent  acts  of  all  persons  wbo 
might  see  fit  to  accept  the  license. 

Tbe  defendant  Introduced  «s  witnesses  its 
servants  and  officials  in  cbargf;  of  that  de- 
partment to  show  that  they  never  permitted 
any  person  to  operate  a  band  car,  and  numer- 
ous Instances  are  glvea  in  the  testimony 
where  persons  were  observed  using  band 
cars  and  were  iffevented  from  doing  so.  It 
was  also  shown  by  ondiBinitea  testimony  that 
the  section  foreman  never  permitted  his' car 
to  t>e  used  hy  other  persons,  and  that  be 
bad  nothing  to  do  with  the  operation  of  tbe 
car  which  caused  the  Injury,  nor  had  any 
knowledge  that  It  was  being  operated  on 
tliat  occasion.  There  Is  some  proof  that  one, 
or  perhaps  two,  of  tbe  men  wbo  ran  tbe  hand 
car  were  regular  section  bands;  but  this  was 
on  Sunday,  when  they  were  off  duty  and  not 
working  for  the  company. 

[S]  There  Is  no  presumption  of  negl^ence 
in  this  case,  and  tbe  burden  rested  upon  tbe 
plaintiff  to  make  out  bis  case  by  showing  a 
state  of  &cts  which  renders  the  company 
liable  for  tbe  damages  which  he  sustained. 

ri]  In  order  to  make  the  company  liable 
for  tbe  negligence  of  those  operating  the 
band  car,  antfaority  to  operate  the  car  must 
be  shown,  either  by  in-oof  that  tbey  were 
servants  of  tbe  company,  or  were  authorized 
to  operate  the  band  car,  or  that  there  exists 
ed  a  custom  of  sndi  a  general  nature  as 
was  sufficient  to  extend  the  privilege  of  op- 
erating hand  cars  to  every  person  who  mij^t 
aea  lit  to  do  wh  Fxoof  merely  that  paraons 
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occasionally  operated  hand  cara,  with  or 
without  authority,  is  not  sufficient  to  estab- 
lish the  essential  facts  in  this  case,  for,  "in 
order  to  make  the  company  liable,  there  must 
he  proof,  not  only  of  the  custom,  but  that 
It  was  actually  known  by  the  officials  who 
conducted  the  affairs  of  the  railway  com- 
pany, or  that  it  was  so  general  and  of  such 
long  continuance  that  it  must  be  fairly  in- 
ferred that  it  was  known  and  assented  to  by 
them."  St.  Louis,  Iron  Mountain  &  Southern 
Ry.  Co.  V.  Jones,  96  Ark.  558,  132  S.  W. 
638.  37  L.  R.  A.  (N.  S.)  418. 

Our  conclusion,  therefore,  is  that  the  evi- 
dence does  not  sustain  the  verdict,  and  for 
that  reason  the  Judgment  Is  reversed  and 
the  cause  remanded  for  a  new  trlaL 


CAI/LAWAY  et  al.  v.  HABIJST.  County  Judge. 

AYERS  V.  SAME.    (No.  280.) 
(Supreme  Court  of  Arkansas.   April  20,  1014.) 

1.  Appeal  and  Ebboe  (J  77*>— Fihal  Obdkb^ 
Appeaulbihit. 

An  order  of  the  county  court  in  proceed- 
ings to  establish  a  drainage  district,  which  di- 
ret.'ts  the  payment  of  warrants  for  services  by 
attorneys  for  the  district,  and  by  the  ei^iueer 
etDpIoyed  to  make  the  preliminary  survey,  ont 
of  the  funds  of  the  district,  instead  of  out  of 
the  county  general  fund,  is  final,  and,  under 
Klrby'e  Dig.  f  1487,  appealable  within  six 
months. 

[Ed.  Note.— For  oHier  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  444r-463;  J>tc  D^.  I  77.*] 

2.  MANDAHU8  iM  4*)— Adequacy  of  Othbb 

ItEHBDT. 

A  party  who  had  a  complete  remedy  by 
appeal  from  an  adverse  order  of  the  county 
court  must  pursue  that  remedy,  and  mandamus 
does  not  lie,  after  the  time  to  appeal  has  ex- 
pired, to  compel  the  court  to  grant  the  relief 
demandod. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  H  9-n,  24-84;  Dec.  Dig.  |  4.*] 

Appeal  from  Glrcnlt  Court,  Olaxk  Oonn^; 
a  W.  Smith,  Special  Judge. 

Petitions  for  mandamus  by  J.  E.  Callaway 
and  another  and  by  one  Ayers  against  Stan 
0.  Barley,  County  Judge,  to  compel  the  is- 
suance of  warrants.  From  Judgments  sus- 
taining demurrers  to  the  petitions,  petltloa- 
era  separately  appeal.  Judgments  affirmed. 

These  cases  have  not  been  consolidated, 
yet  they  Involve  the  same  questions  and  may 
be  considered  and  decided  togettier.  Galloway 
&  Hole  were  the  attorneys  representing  the 
petitioners  In  the  formation  of  the  Terre  Nolr 
drainage  district  In  Claric  county,  and  the  ap- 
pellant Ayers  was  the  engineer  employed  to 
make  the  preliminary  survey.  The  proceed- 
ings for  the  establishment  of  the  district  were 
had  under  Act  No.  279  of  the  Acts  of  1909. 
The  petition  of  the  attorneys  for  mandamus 
was  filed  on  September  2,  1913,  and  alleged 
that  they  presented  to  the  Clark  county  court 
on  April  8,  1912,  a  day  of  said  court,  a  peti- 
tion for  the  allowance  of  an  attorney's  fee  of 
1500  for  services  rendered  as  attorneys  for 


the  drainage  district,  and  the  ooort  allowed 
said  fee,  but,  Instead  of  directing  the  clerk 
to  Issue  a  warrant  payable  out  of  the  connty 
general  fund,  the  court  directed  the  clerk  to 
issue  the  warrant  payable  out  of  the  funds 
of  the  drainage  district  The  petition  for 
mandamus  further  alleged  that,  notwith- 
standing the  drainage  district  had  been  estab- 
lished tn  1908,  no  assessment  of  lioieflts  had 
been  collected  on  account  of  litigation  in 
which  the  district  had  been  engaged.  Peti- 
tioners alleged  they  had  repeatedly  requested 
the  county  Judge  to  issue  them  warrants  pay- 
able ont  of  the  county  general  fund,  but  the 
Judge  had  failed  and  refused  to  do  so.  Ap- 
pellant Ayers  alleged  in  his  petition  for  man- 
damus, which  was  filed  the  same  day,  that 
he  held  warrants  amounting  to  SSOO,  which 
had  been  Issued  to  him  as  engineer  of 
said  district,  and  were  made  payable  out  of 
the  funds  of  the  said  district;  bis  warrants 
having  been  issued  at  the  same  term'of  court 
at  which  warrants  for  the  attorney's  fees 
were  issued.  The  demurrer .  Interposed  to 
each  petition  was  sustained,  and  qtpeals 
have  been  duly  prosecuted. 

Callaway  &  Hule,  of  Arkadelpfala,  for  ap- 
pellants. Jno.  H.  Crawford,  of  Arkadelphla, 
for  appellee. 

SMITH,  J.  (after  stating  the  fftcta  aa 
above).  [1]  Appellee  Insists  In  bla  brlet;  In 
the  case  Involving  the  attoniey's  fees,  tiiat 
the  county  court  bad  no  autliorilT  to  order 
warrants  reissued  payable  out  of  the  county 
general  fond,  and  that  the  act  of  iSOB,  under 
which  the  proceedings  for  the  establishment 
of  the  drainage  district  were  had,  makes  no 
provision  for  the  allowance  of  an  attorney's 
fee,  and  that  if  such  provlslou  was  made  It 
would  be  unconstitntionaL  And  In  the  case 
of  the  engineer  the  contention  is  made  tliat 
the  work  done,  as  recited  In  the  petition,  was 
not  a  preliminary  survey  within  th»  meaning 
of  the  statute,  and  ttutt  the  county  court  bad 
no  authoilty  to  reissue  warrants  payable  ont 
of  the  county  general  fund,  and  that  If  snch 
provision  was  made  It  would  be  unccmstitatlon- 
aL  In  both  cases  it  la  asserted  tbat  appel- 
lants shoald  have  appealed,  If  they  felt  ag- 
grieved, from  the  action  of  the  county  court 
In  ordering  their  warrant  paid  ont  of  tte 
funds  of  the  teiinage  district,  and  In  refus- 
ing to  make  Uiem  payable  ont  of  the  county 
general  revenue,  and  that,  having  waited 
more  than  17  months  before  instituting  these 
proceedings  to  mandamus  the  county  Judge, 
they  have  lost  their  right  of  appeal,  and 
cannot  use  this  proceeding  as  a  substitnte 
for  that  right.  We  think  this  last  posItloD 
is  well  taken,  and  it  will  therefore  be  un- 
necessary to  discuss  the  other  gronnds  of 
demurrer.  The  action  of  die  oonn^  court 
in  ordering  the  warrants 'paid  ont  of  Oie 
funds  of  the  drainage  district  Was  a  final 
order  of  that  court,  from  which  an  anieal 
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could  hare  been  taken  at  any  time  within 
6  monthB,  tmt  not  ttiereafter.  Section  1487, 
Klrbr's  Digest 

[21  Having  a  complete  remedy  by  appeal 
tbey  Bhonld  hare  pursued  it.  In  the  case  of 
Rolfe  T.  Spybuck  Drainage  District  No.  1, 
101  Ark.  29,  140  S.  W.  988,  It  was  said:  "It 
Is  well  settled  that  tbe  remedy  of  mandamus 
will  only  be  granted  in  unusual  cases,  where 
other  remedies  fail,  and  where  there  Is  a 
a  clear  l^al  right  thereto.  Mandamus  will 
not  lie  to  control  or  review  the  exercise  of  the 
discretion  of  Judicial  officers,  but  such  reme- 
dy can  only  be  Invoked  to  compel  such  offi- 
cers to  exercise  such  discretion  and  act  Col- 
Uns  T.  Hawkins,  77  Ark.  101  [91  S.  W,  26]; 
Branch  v.  Wlnfleld.  80  Ark.  61  [95  S.  W. 
1007] ;  McBrlde  t.  Hon.  82  Ark.  483  [102  S. 
W.  389];  :Maxey  t.  Coffin,  94  Ark.  214  [126  S. 
W.  729] ;  Garland  Power  &  Development  Co. 
T.  State,  94  Ark.  422  [127  S.  W.  4S4].  As  a 
general  rule,  the  party  applying  for  a  writ 
of  mandamoa  must  show  a  spedfic  legal  right 
to  its  lasnance,  and  also  the  absenoe  of  any 
otber  legal  remedy;  ft>r  It  la  a  weU-aettled 
prlncUile  that  mandamus  will  not  be  allowed 
to  take  fhe  place  o^  or  usurp  the  functions 
of,  an  appeal.  Automatic  Weighing  Oo.  v. 
Garter,  95  Ark.  lis  [128  S.  W.  667]," 

The  demurrera  were  properly  sustained, 
and  the  Judgment  In  each  case  will  be  af- 
flrmed. 


CABTBR  et  aL  T.  TOUNOEOt.   (No.  270.) 
(Supreme  Court  of  Arkansas.   April  20,  1914.) 

1-  Dow  KB  (I  e9*)— ALLOTMBKT^JUBiaMOTION 

— PxnnoH. 

A  petition  by  a  widow  for  allotment  of 
dower,  which  alleges  that  her  husband  died  a 
citizen  of  tbe  comtty,  possessed  of  personal 
property  desczibed,  that  she  ia  entitled  to  a 
third  thereof,  and  that  the  executors  bare  re- 
fused to  assign  dower,  states  facts  vesting  ju- 
risdiction in  the  probate  court  to  allot  dower, 
under  Kirby's  Dig.  |  1S40,  vesting  the  probate 
courts  with  Jurisdicnon  In  matters  of  dower. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  H  23&-24e:  Dea  Dig.  f  69.*] 

2.  Dower  ({  69*)— Allotusnt— JuaisnicrioR 
— pETrrioN. 

The  jariadiction  of  the  probate  court  to 
assign  dower  cannot  be  defeated  simply  by  a 
denial  that  the  widow  petitioning  for  dower  is 
entitled  thereto,  nor  by  an  allegation  that  she 
has  relinquished  her  dower  by  i^reement  of 
separation. 

[Sd.  Note. — For  other  cases,  see  Dower, 
Cent  Dig.  U  239-246;  Dec.  Dig.  f  69.*] 

3.  Dpwaa  (|  60*)-^AiX0Timrr-nJvusDicnoH 
— ^pBTnnoN. 

Where,  in  proceedings  In  the  probate  court 
by  a  widow  (or  the  allotment  ol  dower,  the 
answer  alleged  that  petitioner  and  her  deceased 
husband  bad  entered  into  an  agreement  of 
separation,  which  stipulated  for  a  payment  to 
her  in  consideration  of  her  release  of  any  claim 
of  dower,  and  she  alleged  tbat  tbe  separation 
agreement  had  been  abrogated  by  subsequent 
cobaUtatiDn,  the  probate  court  had  jurisdic- 
tion only  to  determine  whether  the  separation 
agreement  had  been  abrogated,  and,  if  abro- 
rated.  It  eonld  award  dower,  bnt  it  could  not 


determine  whether  the  separatloa  agreement 
was  fair  and  just 

[Ed.  Note.— For  other  cases,  see  Dower*  Gent 
Dig.  U  2S9-246:  Dec  Dig.  {  69.*] 

4.  HUSBAHO  AHO  WxiB  (|  279*)— Supabation 

AOBEBHENT- ABROQATXON    BT  SUBSEQUENT 

COIUBITATXON. 

Where  husband  and  wife,  who  made  a 
valid  separation  agreement  subsequently  reas- 
sumed  the  marital  relation,  the  agreement  was 
annulled,  and  their  marital  rights  must  be  de- 
termined by  statute. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  §  B71;  Dec.  Dig.  |  279.*] 

6.  HuSBAffD  AAD  WXTB  ({  281*)— SXPAEATIOIf 
AQBCEUIHT  —  BEVQOAHOH  —  BUBDBH  OT 

Pboof. 

Where  a  widow,  petitioning  for  allotment 
of  dower,  admitted  the  execution  of  a  separa- 
tion agreement  adjusting  her  property  rights, 
but  alleged  that  the  same  had  been  abrogated 
by  a  subsequent  reassumption  of  m<*ritfi^  reia- 
tiona,  the  burden  of  proof  rested  on  her  to 
show  abrogation  of  the  agreement 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife.  Cent  Dig.  |  673;  Dec.  Dig.  1  281.*] 

Appeal  from  Circuit  Court,  SelHiadan  Coun- 
ty ;  Daniel  Hon,  Judge. 

Suit  by  Amanda  V.  Younger  against  B.  B. 
Garter  and  another,  as  executors  of  Samuel 
Tonnger,  deceased,  and  others  for  tbe  allot- 
ment of  dower.  From  a  Judgment  of  the  cUt- 
cult  court  allotting  dower,  rendered  on  ap- 
peal from  a  Judgmoit  of  the  probate  court 
draying  relief  defendants  appeal.  Reversed 
and  remanded  for  new  trial. 

Appellee  instituted  this  suit  In  the  probate 
court  for  allotment  of  dower.  She  alleged 
that  she  was  the  widow  of  Samuel  Younger, 
who  died  April  19,  1911,  being  then  a  citizen 
of  Sebastian  county.  Ark.,  and  possessed  of 
a  large  amount  of  personal  pr<q;>erty,  which 
was  set  forth  in  a  schedule  attached  to  the 
petition.  She  alleged  that  she  was  entitled 
to  one-third  of  the  property  described ;  that 
defendants  had  failed  to  comply  with  her  re- 
quest for  assignment  of  dower.  No  written 
pleadings  were  filed  by  the  defendants  in  the 
probate  court  On  a  trial  of  the  issues  judg- 
ment was  rendered  against  tbe  appellee,  and 
she  appealed  to  the  circuit  court.  lu  the 
circuit  court  appellants  answered  and  set  up 
that  the  court  had  no  Jurisdiction.  They 
denied  tbe  appellee  was  entitled  to  dower  as 
alleged  In  her  petition.  Tbey  then  set  up  that 
on  the  10th  day  of  June,  1909,  Samuel  Young- 
er and  appellee,  while  tbey  were  husband  and 
wife,  but  while  they  were  living  apart  from 
each  other,  entered  Into  an  agreement  of 
separation;  tbat  among  other  things  it  was 
stipulated  In  the  agreement  that,  in  consid- 
eration of  several  promises  and  covenants  of 
the  said  Amanda  V.  Younger,  Samuel  Young- 
er, her  husband,  agreed  to  pay  her  the  sum 
of  $525  In  cash  upon  the  execution  of  the 
agreement  of  separation,  and  to  deliver  to  her 
also  his  promissory  note  for  VSSXi.  It  was 
stipulated  that  In  consideration  of  the  pay- 
ment of  the  sum  of  f52B,  as  above,  and  the  ex- 
ecution of  the  note,  Amanda  V.  -Younger 


*Fw  othsr  casM  mm  saBS  toirio  and  SMtlon  NUHBBR  IB  Deo.  Dig.  A  Am.  Dig.  K«r-Mo.  Barlas  a  Rep'r  IndaxM 


Digitized  by 


Google 


648 


186  SOUTHWESTERN  BBPOBTDB 


tbeieby  releaaed  the  said  Samuel  Tonnger 
txom  any  claim  or  obllgatkm  for  her  suppcwt 
or  malntenano^  and  also  released  and  re- 
linquished to  Samuel  Toungo',  his  beire  and 
asBlgns,  any  zlght  or  claim  dower  tiiat  she 
had  wiqaired  or  mtfht  acquire  to  the  estate 
of  said  Samuel  Yonnger  by  virtue  of  their 
marriage.  It  was  further  stimdated  that  the 
parties  would  Utc  apart  on  the  teims  and 
conditions  above  se^  forth. .  The  deftodants 
further  alleged  that  the  contract  was  entered 
into  In  good  faith  by  Samuel  Yonnger,  and 
Tolontarlly  by  Amanda  T.  Younger,  and 
without  any  compulsion  or  undue  Influence 
or  fraud  upon  the  part  of  Samuel  Younger. 
Defendants  further  alleged  that  the  consid- 
eration paid  by  Samuel  Younger,  according 
to  the  separation  agreement,  fully  equaled 
the  value  of  appellee's  rights  of  dower.  They 
alleged  that  the  contract  was  never  abrogated 
or  set  aside.  ^Hiey  set  up  that  an  account 
lug  was  necessary  to  arrive  at  the  amount  of 
dower,  if.  the  appellee  was  entitled  to  any, 
and  moved  the  court  to  dismiss  the  cause  for 
want  of  jurisdiction.  Appellee  filed  a  reply 
to  the  answer,  reiterating  that  she  was  en- 
titled to  dower  out  of  the  estate  of  Samuel 
Younger,  deceased;  she  being  his  widow.  Ad- 
mitted "that  on  the  10th  day  of  June,  1909, 
she  entered  into  an  agreement  of  separation 
with  her  husband.  Samuel  Younger,"  but  al- 
leged that  "said  agreement  of  separation  was 
duly  canceled  and  abrogated,"  end  that,  "by 
mutual  agreement  between  her  and  her  hus- 
band, Samuel  Younger,  before  his  death,  and 
in  good  faith,  she  again  returned  to  live  with 
her  hust)and,  and  nursed  him,  washed  his 
nlght&birts,  providing  him  with  food,  and 
gave  him  every  attention  that  was  possible 
for  her  to  do  for  several  weeks  before  his 
death,  all  of  which  was  done  in  good  faith  by 
plaintiff  after  the  cancellation  and  abroga- 
tion of  the  agreemrat  of  separation."  She 
denied  that  the  agreement  was  fair  and  equi- 
table, and  alleged  that  the  amount  paid  her, 
to  wit,  91,050,  was  not  "fair  and  equal,  rea- 
sonable in  its  terms,  according  to  his  estate 
at  the  time,  and  did  not  fully  equal  the  then 
value  of  her  expectant  or  possible  right  of 
dower  in  her  said  husband's  estate."  She 
then  proceeded  to  allege  matters  to  show  that 
the  consideration  paid  her  was  not  fair  and 
equal.  She  concluded  her  reply  with  a  prayer 
that  the  court  allow  and  award  her  dower 
as  described  in  her  complaint  The  appel- 
lants, after  the  reply  was  filed,  moved  to 
dismiss  on  the  ground  that  their  answer  rais- 
ed questions  of  which  a  court  of  equity  alone 
had  Jurisdiction,  and  moved  also  to  transfer 
to  equity  for  the  same  reason.  The  court 
overruled  the  motions,  and  sent  the  issues 
to  «  jury.  Instructing  them,  over  the  ohjec- 
Wm  at  aintelUuit,  as  foUows:  Tbe 
burden  of  proot  rests  on  defendant  to  ahow, 
by  a  fair  and  reasonable  preponderance  of 
the  evidence,  that  she  Is  not  entitled  to  dow- 
er." The  verdict  and  Judgmrat  were  in  favor ; 


Of  the  appellee,  and  this  a^eal  has  hem  duly 
prosecuted. 

'  Jas.  6.  McDonongh  and  Geo.  7.  Youmans, 
both  of  Ft  Smith,  for  appellant&  J.  F. 
O'Mella  and  Cravens  A  Orarau^  aU  of  Ft 

Smith,  for  appellee. 

WOOD,  J,  (after  stating  the  facts  as  above). 
[1]  I.  The  petition  of  the  appellee  properly 
stated  sufficient  facts  to  give  the  probate 
court  Jurisdiction  to  assign  her  dower  in  the 
property.  Probate  courts  of  this  state  are 
vested  with  Jurisdiction  in  matters  of  dowa. 
Klrby's  Digest,  |  1340;  Jones  v.  Jones,  28 
Ark.  19.  See  Bz  parte  Hllllard,  SO  Atk.  34, 
6  8.  W.  S26;  HUllard  r.  Hllliard.  S2  Ark. 
283,  12  S.  W.  S78.  The  court  therefore  did 
not  err  In  refusing  to  dismiss  the  appellee's 
petition  for  allotment  of  dower. 

[2,  3]  This  Jurisdiction  of  the  court  to  as- 
sign dower  as  shown  by  appellee's  petition 
could  not  be  defeated  simply  by  a  denial  of 
appellants  that  she  was  entitled  to  dower, 
nor  upon  an  allegation  that  she  had  reltn- 
qulsbed  her  dower  by  an  agreement  of  sepa- 
ration. The  answer,  however,  set  up  other 
facts  which.  If  true,  were  sufficient  to  re- 
strict the  Jurisdiction  of  the  probate  court 
and  to  show  that  the  case  was  cognizable 
alone  In  a  court  of  chancery.  See  Bowers 
V.  Hutdilnaon,  87  Ark.  16,  68  S.  W.  309.  Ap- 
pellant however,  replied  to  the  answer,  in 
which  she  admitted  the  agreement  set  up, 
but  idl^ed  that  same  had  been  abrogated. 
Under  theae  all^atlons  of  the  pleadings,  we 
are  of  the  oidnion  that  it  was  within  the 
province  of  the  probate  court,  as  incident  to 
its  Jurisdiction  to  assign  dower,  to  determlQe 
whether  separation  agreemott,  which 
she  admits  that  she  executed,  waa  aftei^ 
wante  alnrogated  by  ttie  parties  who  made 
it  For  if  0ie  separation  agreement  was  not 
abrogated,  ^ipellee,  having  admitted  that 
she  executed  it,  would  be  bound  tttereby,  and 
would  not  be  mtltled  to  dower.  On  the  con- 
trary. If  Uie  eepaxatlm  agreement  had  beoi 
abrogated  by  the  parties  to  it  again  assum- 
ing the  marital  relation,  then  appellee  would 
he  entitled  to  dower.  This  la  as  tax,  how- 
ever, as  the  iffobate  court  bad  Jurisdiction 
to  Inquire.  It  had  no  Jurisdiction  to  drter 
mine  as  to  whether  or  not  the  aeparatloD 
agreement  was  ftir  and  Juet  Tbeae  were 
issnea  ttut  could  only  be  determined  In  aa- 
other  fomm.  ^Hie  mobate  court  had  no  Jo- 
Tladictlon  to  giaot  equitable  xcUet. 

[4]  n.  Where  the  parties  to  a  v^ld  sepa- 
ration agreement  afterwards  onme  togetha, 
and  live  togettier  as  husband  and  wUs^  where 
their  conduct  towards  each  other  is  such  that 
no  other  reasonable  conduslon'can  be  indu^ 
ed  than  that  they  had  set  aside  or  abrogated 
their  agreement  of  separatlim,  then  sndi 
agreement  should  be  h6Ul  as  annulled  by  the 
partieB  to  It  and  Uudr  marital  rl^ts  dete^ 
mined  accordingly.  Bee  Dennis  r.  PeAhu, 
88  Kan.  428,12»PaaU6,48Ii.&A.CN.S.) 
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1219.  The  court,  wlthoiit  obj«etloii,  sent  this 
Issne  to  tbe  jui7,  and  this  was  the  only  Is- 
ane  that  dkonld  have  been  submitted.  It 
could  Bcrre  no  nsefnl  pnrpoae  to  set  ont  In 
detail  tbe  testimony  tending  to  show,  on 
one  band,  that  the  contract  was  abrogated, 
and  OD  the  odier  that  it  vas  not  We  are 
of  tbe  opinion  that  there  was  testimony  to 
warrant  a  finding  that  the  contract  had  been 
abrogated  by  the  appellee  and  her  husband 
again  assuming  the  marital  relation,  and  that 
they  sustained  this  relation  to  each  other  at 
the  time  of  Ms  death.  The  court,  however, 
did  not  properly  submit  the  issne  to  the  Jnry. 

[6]  Tbe  tliird  InstructloD,  granted  at  the 
request  of  the  appellee,  put  the  burden  of 
proof  on  the  appellant  to  show  that  appellee 
was  not  entitled  to  dower;  whereas,  under 
the  pleadings,  the  burden  was  upon  the  ap* 
pellee  to  show  that  she  was  entitled  to  dower. 
Appellee,  having  admitted  that  she  entered 
into  tbe  agreement  set  up  in  the  answer  aft- 
er separation  from  her  husband,  the  burden 
was  upon  her  to  show  that  such  agreement 
had  been  abrogated;  otherwise,  under  the 
pleadings,  she  would  not  have  been  entitled 
to  dower,  and  the  burden  of  proof  was  upon 
her  to  show  that  fact  As  to  whether  or 
not  there  had  been  an  abrogation  of  the 
agreement  concerning  the  separation  was  an 
exceedingly  dose  question  of  fact  under  the 
testimony,  and  the  instruction,  placing  the 
burden  upon  tbe  appellants  to  show  that  ap- 
pellee WM  not  entitled  to  dower,  was  preju- 
dicial. 

Other  obJectionB  are  reserved  and  urged  as 
to  tbe  rulings  of  the  court  upon  the  admis- 
sion of  certain  testimony,  and  also  as  to  the 
granting  and  refusing  of  prayers  for  instnic- 
ttons,  but  we  are  of  the  opinion  that  what 
we  have  already  said  Is  sufficient  to  Indicate 
what  the  rulings  of  the  court  should  be  on 
these  matters  at  another  trlaL 

For  the  error  in  granting  appellee's  prayer 
for  Instruction  as  to  the  burden  of  proof,  the 
judgment  is  reversed  and  Qie  cause  will  be 
remanded  for  a  new  trlaL 

HART,  J.  Tlie  probate  court,  under  our 
statute,  has  only  a  limited  Jurisdiction  In 
the  assignment  of  dower.  I  think  the  title 
to  dower  is  Involved  in  this  suit  and  that 
tberefoie  tbe  probate  court  had  no  Jurisdic- 
tion to  assign  dower. 


BENSON       STATE.    (No.  3IB6.) 

(Bupreme  Court  of  Arkansas.  April  20,  1914.) 

1.  Rape  <|  B9*)— Instbuctions. 

Accused  requested  InatnictionB  that  in  or- 
der to  convict  of  assault  with  intent  to  com- 
mit rape,  the  Jary  must  believe,  from  the  evi- 
dence, that  he  BSBBulted  prosecnting  witneas, 
and  that  at  the  same  time,  v^tb  the  intent  to 
ose  whatever  force  was  oecessary  to  overcome 
■aid  witness,  and  for  sexual  interconrae  with 
her,  and,  nsleaa  they  so  found,  the  jury  should 
acquit  aocosed  of  the  feltmious  asaaalt  «ad 


thdt  unless  they  believed  from  all  the  evidence,- 
beyond  a  reasooable  doabt,  that  accoaed  as- 
saulted prosecuting  witness  with  Intent  to  rav- 
ish her,  and  intended  to  use  bo  much  force  as 
was  necessary  to  accompliah  that  purpose  and 
overcome  her  resistance,  they  ahoold  acqoit.- 
BtM,  that  the  requeated  instmctiottB  were  cor- 
rect statements  of  law,  and  their  refusal  would 
be  reversible  error,  if  not  covered  by  other  In- 
structions. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  H  88-100;  Dec.  Dig.  (  5».*] 

2.  CanaNAL  Law  (S  820*>~HABULEsa  Eboob 

— RKFUBAL  of  iNSTBUCiaOKS. 

The  refusal  of  the  instructions  waa  not  re- 
veraible  error,  where  the  same  idea  was  con- 
veyed by  other  InstructioM. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011;  Dec.  Dig.  |  S2&.*] 

3.  CananAi.   Law    ($  1166%*)— Afpbai/— 
Harwt.bbs  Bbbob— Condttct  or  Coubt. 

The  action  of  the  coort  in  admonishing  tbe 
jury  that  prosecuting  witness  must  "Jast  tes- 
tify,"  and  confine  herself  to  answering  qnes- 
tioDs,  after  prosecuting  witness,  while  on  the 
staod,  had  referred  to  accused  by  using  an 
epithet  was  not  reversible  error. 

[Ed.  Note.— For  other  caaeo,  see  Criminal 
Law,  Cent  Dig.  i|  m4r812a;  De&  Dig,  I 
1166%.*] 

4.  CBZHIITiX  LJLW  Q  1U8*HApfui#-Habic- 
XXS8  EbBOB. 

Any  prejadidal  effect  because  of  the  ref- 
erence to  accused's  being  dnmk,  in  testimony 
by  an  officer  that,  when  he  went  to  arrest  ac- 
cused, he  fonnd  bun  and  his  wife  together,  and 
recognized  accused  by  bdng  wttb  his  wife  be- 
cause of  the  fact  that  she  had  been  to  police 
headqaarters  looUng  for  him,  claiming  that 
he  was  drunk,  was  cared  by  an  instmction  not 
to  conrider  such  statement 

[Bd.  Note.— For  other  coses,  see  Criminal 
Liyr,  Cent  Dig.  A  754,  3068,  SiSO,  S187-«14S; 
Dee.  Dig.  i  llSft.^ 

CaiianAZ.  Law  (|  B96^— DxscBmon  or 
Tbial  Coubt— PosTPOirKuiNT  of  Tbial. 
It  was  within  the  trial  court's  discretion 
to  refase  to  suspend  trial  to  enable  accused 
to  procure  another  witness  to  contradict  prose- 
cuting witness  concerning  her  testimony  in  the 
examming  court^  where  accused  hod  produced 
several  other  witnesses  to  testify  to  the  same 
contradictory  statements  by  prosecuting  wit- 
ness, since  accused  should  have  Summoned  the 
particular  >  witness  before  trial. 

[Bd.  Note. — For  other  cases, '  see  Criminal 
r^w.  Cent  Dig.  H  1328-1330;  Dec  Dig.  | 
69«.*] 

Appeal  from  Circuit  Court  Pulaski  Coxm- 
ty;  Robt  J.  Lea,  Judge. 

J.  G.  Benson  .waa  convicted  <tf  assault  with 
Intent  to  commit  rape,  and  appeals.  Af- 
firmed. 

Jonee  ft  Owens  and  Jsdvon  ft  Jones,  all  of 
Little  Rock,  for  appelant  Wm.  L.  Moose, 
Atty.  Q&a^  and  Jna  P.  Streevey,  Asst  Atty. 
OoL,  for  the  State. 

McOULLOCH,  0.  J.  The  defendant  was 
convicted  of  the  crime  of  assault  with  in- 
tent to  commit  rape. 

The  state  relied  mainly  upon  the  testimony 
of  the  woman  alleged  to  have  been  assaulted, 
and  her  testimony  is  sufficient  to  sustain  the 
charge  that  the  defendant  assaulted  her  at 
the  time  and  place  named  In  the  Indictment 
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with  intent  to  luiTe  eezaal  Intwconne  vrlth 
her  forcibly  and  against  her  will.  Othw  wlt- 
063968  corroborated  her  testimony.  The  de- 
fmduit  dooled  that  he  was  present  on  the 
oocaalm  named  or  that  he  assaulted  the  wit- 
ness. The  evidence  was  saffldent  to  sustain 
the  TerdlcL 

Defendant  requested  the  court  to  give  the 
following  two,  among  other,  Inatmctiona^ 
wtalcb  the  court  refused,  and  those  rulings 
are  assigned  as  error: 

"No.  6.  You  are  instructed  Qiat,  b^re  d»- 
fendant  can  be  convicted  of  assault  with  in^ 
tent  to  commit  rape,  you  must  believe  from 
the  evidence  that  be  assaulted  the  prosecut- 
ing witness,  and  that  at  the  same  time,  with 
Intent  to  use  whatever  force  was  necessary 
to  overcome  said  witness,  and  for  sexual  In- 
tercourse with  her,  and  unless  you  so  find, 
you  should  acquit  blm  of  the  felonious  as- 
sault" 

"No.  6.  Unless  you  believe  from  all  the 
evidence  In  this  case,  beyond  a  reasonable 
doubt,  that  the  defendant  assaulted  the  pros- 
ecuting witness  with  the  intent  of  rarlshlng 
her,  and  that  he  intended  to  use  so  much 
force  as  would  be  necessary  to  accomplish 
that  purpose  and  overcome  her  resistance, 
then  yon  are  authorized  to  And  the  defend- 
ant not  guilty  of  an  assault  to  commit  rape." 

[1]  Those  Instructions  are  correct  state- 
ments of  the  law,  and,  if  not  covered  by 
other  Instructions,  would  constitute  reversi- 
ble error.  Paul  v.  State,  99  Ark.  668,  129  3. 
W.  287.  We  are  of  the  opinion,  however, 
that  the  substance  of  those  Instructions  was 
covered  by  others  given  by  the  court  In  its 
oral  charge.  Counsel  for  appellant  rely  up- 
on the  case  of  Paul  v.  State,  supra,  as  sus- 
taining their  contention  that  this  constitutes 
reversible  error.  In  that  case,  however,  the 
Judgment  was  reversed  and  the  cause  re- 
manded for  a  new  trial  on  account  of  two 
other  errors  of  the  court  It  was  said  in 
the  opinion  that  the  refusal  to  give  those 
Instructions  was  error,  but  It  was  not  said 
that  the  case  would  be  reversed  on  that  ac- 
count The  case  was  in  fact  reversed  on 
other  grounds,  and  the  error  in  refusing  those 
Instructions  was  mentioned  In  view  of  an- 
other trial  of  the  case. 

[J]  Those  two  Instructions  were  appropri- 
ate In  this  case,  and  the  trial  court  should 
have  given  them,  we  think,  as  clear  enuncia- 
tions of  the  law  on  the  subject  But  as  be- 
fore stated,  the  same  Idea  was  conveyed  to 
the  Jury  In  other  instructions,  and  we  do  not 
think  that  the  refusal  of  the  court  to  give 
these  operated  to  the  defendant's  prejudice. 

r3]  Another  ground  urged  for  reversal  is 
that  the  prosecuting  witness,  while  on  the 
witness  stand,  pointed  the  defendant  out  and 
referred  to  him  by  using  an  epithet  Objec- 
tion being  made  by  defoidant  the  court  ad- 
nuniahed  the  Jury  tliat  she  must  "Just  testi- 
fy." and  confine  herself  to  answering  quea- 


tlons.  Defqidant  contoited  Wm—if  with  sav- 
ing exceptions  without  asking  the  court  spe- 
dAcally  to  give  any  dlreettonB  to  ttie  Jniy. 
We  are  of  the  oidnlon  tliat  ibe  Inddoit  did 
uot  constitute  reversible  error. 

[4]  It  la  next  InaAsted  that  the  court  erred 
In  permitting  the  officer  who  arrested  de- 
fendant to  refer  tn  Us  testimony  to  tlie  fact 
that  defendant  waa  Aronk.  Ttae  offloer  stat 
ed  that  when  be  went  to  arrest  the  defend- 
ant, he  found  him  and  his  wife  together,  and 
that  he  recognised  him  by  being  with  hit 
wife  on  account  o<  taie  fact  that  die  had 
been  up  to  police  headquartera  looking  for 
defendant,  claiming  that  he  was  drank.  As 
soon  as  objection  was  made,  the  court  In- 
structed the  Jury  not  to  confer  this  state- 
ment whldi  removed  any  preJudidal  effect 
which  otlierwlse  mii^t  have  resulted. 

[I]  Another  error  la  assigned  in  tin  court's 
refusal  to  suspend  the  trial  during  the 
progress  tberettf  and  poa^one  fnrtlier  pro- 
ceedings to  await  tlie  procurement  of 
another  witness  to  emtradlct  the  prose- 
cuting witness  concerning  her  testimony 
in  the  examining  court  Defendant  bad  pro- 
duced several  other  witnesses  who  testified 
to  the  same  contradictory  statemmte  ot  the 
prosecuting  witness,  and,  if  tt  waa  desired 
to  have  thia  particular  witness,  he  shoold 
have  been  summoned  before  the  commence- 
ment of  the  trial.  We  do  not  think  any  er- 
ror waa  oommitted  In  this  ruling.  It  waa 
a  matter  wtUiln  the  discretion  of  ttie  court 
under  the  circumstances  of  the  cae^  and  no 
abuse  of  that  discrrtlon  is  shown. 

Judgmoit  affirmed. 


OBANT  COUNTY  BANK  et  al.  T.  McOUSL- 
LAN.  CouDty  Judge,  et  si.   (No.  278.) 

(Sapreme  Court  of  Arkansas.   April  20, 1914.) 

1.  Dkfositabixs  (S  6*)— Deposit  of  Pubuo 

MONBTB— DESIONATIOK— Bl  DS. 

A  bid  by  a  bank  seeking  to  become  a  de- 
positary of  public  funds  of  a  county  under  Sp. 
Acts  1911,  p.  929,  to  pay  a  specified  per  cent 
per  annum  mote  than  any  other  bi^  Is  BOt 
valid,  since  no  proposition  can  be  a  bid  unless 
it  is  complete  a  itself;  and  since  there  csn 
be  no  real  competition  unless  an  bidders  bid  on 
the  same  basfs. 

[Ed.  Note.— -For  other  cases,  see  Depositaries, 
Cent  Dig.  }  20;  Dec.  Dig.  |  6.*] 

2.  Defositabies  (S  0*)— DEPOsn  or  Public 
Fduds— Selection  or  Dipobitabieb  —  Dis- 
cretion OF  ConBT. 

sp.  Acts  1911,  p.  929,  providing  for  a 
depositary  for  the  public  funds  of  a  county,  au- 
thorising bids,  and  empowering  the  county  court 
to  reject  any  and  all  bids,  but  no  bid  shall  be 
received  for  less  than  a  specified  per  cent  pet 
annum,  computed  on  the  dally  balances  of  cash 
on  hand,  etc.,  requires  the  selectloD  of  the  hifh- 
est  bid  received  in  respcmse  to  an  advertisement 
for  bids,  and  the  court  has  no  jurisdiction  to 
select  a  bank  which  has  not  presented  a  valid 
bid. 

[Bd.  Note.— For  other  cassL  ns  Deposltariet, 
Ciat.  Dig.  i  20;  Dee.  Dig.  f&*] 
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Appeal  from  Gtrenlt  €Oiirt,  Oiant  Gountr; 
H.  Evans,  Jndge. 

Proceedings  for  the  ttiectlon  of  a  deposl- 
taiT  of  tbe  public  funds  of  Grant  county. 
From  a  Judgment  of  the  drciiit  court,  adjw^ 
Ing  tliat  the  county  has  no  depositary,  ren- 
dered on  the  appeal  of  the  Grant  Oounty 
Banlc  from  a  judgment  of  Isaac  McCMlan, 
County  Judge,  designating  the  CltizeoB'  Bank 
the  depositary,  all  parties  appeaL  AJBrmed. 

The  Grant  County  Bank  and  the  Citizens' 
Bank,  both  located  in  Grant  county,  soi^t 
to  be  designated  as  the  depositary  of  the  pub- 
lic funds  of  that  county,  and  each  filed  a 
proposition  in  writing  with  the  clerk  of  the 
county  court  of  that  county.  The  action  was 
taken  in  response  to  an  advertisement  pub- 
Ushed  by  the  county  Judge  Inviting  bids  for 
the  use  of  the  public  funds  of  that  county, 
under  the  authority  of  Special  Act  No.  326 
of  the  Acts  of  1911.  The  bid  of  the  Grant 
Coun^  Bank  was  an  offer  to  pay  4)4  per 
cent,  on  dally  balances,  while  the  Citizens' 
Bank  proposed  to  pay  "one-fourth  of  one 
per  ctaxt  per  annum  more  than  any  other 
bid"  offered.  When  said  bids  were  opoied, 
the  Grant  County  Bank  objected  to  the  bid  of 
the  Citizens'  Bank  being  considered,  but  the 
county  court  construed  tbe  bid  of  the  last- 
named  bank  to  be  an  offer' of  4.5  per  cent, 
which  constmctlon  was  then  and  tiiere  rati- 
fied by  the  Cashier  of  that  bank,  but  the  court 
continued  the  hearing  until  the  following 
Saturday*  at  whltOi  time  all  interested  par- 
ties were  notified  to  aiHwar  and  show  cause 
why  the  Citlzms'  Bank  should  not  be  selected 
as  the  depositary.  On  this  adjourned  day 
the  Grant  County  Bank  amended  its  bid 
offering  to  pay  >4.61  per  cent  on  the  c(ally 
balances.  Tbe  court  held  that  the  amoided 
bid  of  the  Grant  Oounty  Bank  orald  not  be 
conddered,  because  It  was  not  made  on  the 
day  required  by  tew,  and  entered  an  order  de- 
claring the  CStiaens'  Bank  to  be  the  deposlta- 
ry  for  all  tbe  funds  of  that  count?  for  the 
ensuing  two  years,  and  ordered  the  Grant 
County  Bank,  the  then  depositary,  to  pay 
over  an. public  funds  to  the  Citizens'  Bank. 
One  P.  T.  Lewis,  the  casfaler  of  tbe  Grant 
County  Bank,  as  a  dtlzen  and  taxpayer  of 
that  county,  made  hlms^f  a  party  to  the  pro- 
ceedings and  prayed  an  appeal  to  the  drcnlt 
court,  and  the  Grant  Oonnty  Bank  also  inray- 
ed  an  appeal,  aa  an  unsuccessful  Udder.  Up- 
t>n  the  trial  In  the  circuit  court  numerous 
declarations  of  law  wwe  asked,  reflecting  the 
view  of  the  reapective  litigants,  and  the  court 
entered  up  a  Judgment  reciting  the  declara- 
tions of  law  made,  as  follows:  First  That  a 
proposition  from  any  bank,  trust  company,  or 
other  financial  institution,  that  may  deadre 
to  be  the  depositary  of  tbe  pubUc  funds  of 
this  Grant  county,  must  file  its  bid  in  due 
form,  which  bid  must  contain  a  distinct  prop- 
ofddon,  which  can  be  acted  upon  taken  alone 
and  without  reference  to  anything  outside 
ttaelf.   Beoottd.  That  the  bid  filed  by  the 


CUbsmif  Bank  was  not  In  proper  form,  be- 
cause said  bid  did  not  contain  a  distinct  prop- 
osition that  could  be  taken  and  acted  upon 
alone,  witlumt  reference  outside  jtself,  and 
was  therefore  under  the  law  no  Ud  at  alL 
TMtiL  That  tbe  county  judge  was  not  au- 
thorized to  accept  said  Ud  of  the  Citizens* 
Bank  and  declare  said  bank  the  depositary  of 
the  funds  of  Grant  county,  because  the  bids 
for  said  funds  filed  by  said  bank  was  Irregu- 
lar, indefinite,  .and  uncertain.  Fourth.  That 
the  bid  filed  by  the  Grant  County  Bank  for 
4.26  per  cent  on  dally  balance  was  a  distinct 
pna»Biti(Hi,  which  could  have  been  acted  up- 
on taken  alone  and  without  ref  «'aice  to  any- 
thing outside  of  itself.  Fifth.  Hiat  the  coun- 
ty judge  under  section  3  of  the  act,  at  page 
931,  has  the  power  to  rejdct  any  and  all  bids. 
The  court  found  that  tbe  action  of  the  county 
court  in  designating  tbe  Citizens'  Bank  as  tbe 
county  depositary  was  unauthorized,  and  that 
the  action  of  tbe  county  court  in  acceptU^ 
tbe  bid  of  the  <9tic«iB'  Bank  operated  as  a 
rejection  of  tbe  bid  made  by  tbe  Grant  County 
Bank,  and  therefore  the  county  has  no  depos- 
itary. The  order  awarding  the  funds  to  tbe 
Citizens'  Bank  was  declared  void,  and  the 
clerk  of  tbe  county  conrt  was  ordered  to  pro- 
ceed to  readrertlse  for  bids  for  said  fuuds. 
All  parties  have  appealed  to  this  court. 

W.  B.  B rouse,  of  Benton,  for  appellants. 
D.  D.  Glover,  of  Ifalvem,  for  appellees. 

SMITH,  J.  (after  stating  the  facts  as 
above).  The  findings  of  the  court  below  are 
set  out  In  fnU  because  they  express  fully  the 
views  of  the  majority  of  the  court 

[1 1  There  can  be  and  is  no  real  competition 
unless  all  Udders  are  required  to  Ud  upon 
the  same  basis,  and  no  iffopoaition  can  be 
construed  to  be  a  Ud  unless  it  Is  complete  in 
itself  as  declared  by  the  court  Bank  qt 
Eastern  Ark.  v.  Bank  of  Forrest  Gi^,  94  Aric 
311.  126  8.  W.  887;  Casey  v.  Independence 
County,  169  S.  W.  24. 

[2]  Appellee  says,  howevw,  ttiat  the  special 
act  apiOicable  only  to  Grant  county  gives  the 
Judge  of  that  county  a  discretion  not  given  to 
county  Judges  by  the  general  law,  and  that 
under  thlB  special  act  the  county  judge  is  not 
required  to  award  the  contract  to  the  highest 
Udder.  BecUon  8  of  this  apedal  act  reads  as 
follows:  "At  1  o'clock  p.  m.,  of  the  said  first 
day  of  the  county  court  as  aforesaid,  the 
court  shall  publicly  open  each  and  every  bid 
so  rec^ved  and  shall  cause  each  to  be  entered 
of  record,  and  shall  elect  from  among  said 
bids  one  to  be  the  depositary  of  the  public 
funds  of  said  county;  provided,  the  county 
court  shall  have  the  power  to  reject  any  and 
all  of  said  bids;  and,  provided  further,  that 
no  bid  shall  be  received  for  less  than  three 
and  one-half  (3%%)  per  centum  per  annum, 
computed  by  the  dally  balances  of  cosh  on 
band,  belonging  to  the  county,  and  If  no  bid 
shall  be  received  from  any  of  the  aforesaid 
firms  residing  or  doing  buidness  In  the  coun- 
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ty,  tbe  coTrnty  ooart  ihau  Jiave  powar  anfl 
Is  hereby  authorized  to  loan  banks,  bankers 
or  tnist  companlas,  who  reside  In  other  coun- 
ties in  this  state,  tba  funds  of  the  county, 
Mt  exceeding  serenty-flre  per  coitnm  (75%) 
of  said  funds  at  any  cme  tim^  for  not  less 
than  three  and  a  half  per  centum  (3^%)  In- 
terest on  the  same  terms  and  conditions  as  to 
banks,  bankers  and  trust  companies  who 'may 
reside  or  are  doinc  buMness  In  nid  coonty." 
'XMa  act  does  provide  that  the  county  court 
"sliall  select  from  anumc  said  bids  one  to  be 
tile  dcSKxritaiy  of  the  public  funds  of  said 
county,"  and  Oie  direction  la  not  expressly 
giren  to  select  the  faltfust  bidder;  hot,  while 
that  direction  Is  not  ea^neasly  girai,  it  is 
necessarily  implied.  The  whole  theory  and 
purpose  of  su^  legislation  is  to  eecure  the 
highest  returns  fOr  tbe  use  of  the  public 
funds.  And  such  Is  the  purpose  of  this  spe- 
cial act  It  inroTides  what  shall  be  done  by 
Uie  Buccess&il  tidder  to  make  Its  hid  ^taeOn. 
A  study  of  the  act  leaves  no  doubt  that  the 
leglalatiTe  will  was  tbat  there  ahould  be  com- 
petitton,  and  not  favoritiam.  Indeed,  the 
county  court  awarded  tlte  contract  to  the  CLt- 
Iwns'  Bank,  not  In  the  exercise  of  any  dis- 
cretion, but  upon  the  theory  tbat  its  bid  was 
tbe  highest 

tTndw  this  special  act  Hie  county  court  is 
authorised  to  1st  no  contract  for  the  deposit 
of  tbe  pnbUc  funds,  exc^t  by  bids  received 
In  response  to  the  adverdsemcait  inviting  bids. 
Tbe  court  might  in  a  single  adTertlsement 
invite  bids,  both  from  flie  banks  and  trust 
companiea  located  in  that  county,  and  also 
ftfom  'loan  banks,  bankers  or  trust  compa- 
nies, who  reside  in  other  counties  in  this 
stattf';  and.  If  no  bid  was  received  from  any 
local  bank  which  complied  with  the  law,  the 
court  could  then  contract  with  some  Institu- 
tion located  outside  of  that  county.  But  the 
0ltlc«i8'  Bank  made  no  bid,  and  it  had  not 
Ouallfled  Itself  to  be  contracted  with,  and  the 
order  designating  It  as  the  county  depositary 
vras  Tcdd. 

The  Judgment  of  the  court  below  wUl  be 
afllrmed,  and  the  clerk  of  the  county  court 
will  proceed  at  once,  if  be  has  not  already 
Ame  so,  to  again  advertise  for  bids. 


WILLIAMS  et  aL  T,  WILLIAMS.  fNo.  273.) 
(Supreme  Court  of  Arkansas.   April  20,  1914.) 

X  Appkai,  and  Bbbob  (I  1036*)— Rbvmw— 

Habmlbbs  Ebbob— Pasties. 

A  jodsnient  will  only  be  reversed  for  er- 
rors prejudicial  to  the  appellant,  and  the  feet 
that,  in  an  action  for  tbe  possession  of  certain 
mulea,  one  having  no  interest  therein  was  Joined 
with  the  owner  as  plahitiff,  was  not  pr^udicial 
to  the  defendant. 

[Ed.  Notew— For  other  esses,  see  Appeal  and 
Error  Cent  Dig.  «  40e»^4;  dSdiTI 

2.  Appeal  and  Ebbob  (I  1002*)— Rbvisw— 

VXBOICTS— Con'CLUaiVENBS& 

A  verdict  upon  etmfllctinf  evidence  cannot 
be  disturbed  on  bkmbI,  though  tite  preponder- 


ance of  the  evidence  be  against  It,  as  tihe  Jurj 
are  the  sole  judges  of  the  credibility  of  the  wi^ 
nesses  and  the  weight  to  be  given  to  thdr  testi- 
monr. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Eiror^^Cent.  Dig.  «i  3936-8937;  DecTDig.  i 

3.  New  Tbial  (ff  102*) —Gbouhdb— Newly 

DISOOVBBED  EVIDEKOE— DHJOKITCE  IN  PSO- 

OUBINO  EviDBnCE. 

Where  the  issne  was  the  ownership  of  cer- 
tain mules,  which  plaintifC  testified  she  secured 
by  trading  two  mules  purchased  from  H.,  who 
testified  that  be  thoaght  he  sold  them  to  defend- 
ant's husband,  the  discovery  that  two  of  H.*fl 
clerks  would  also  testify  that  th^  were  sold  to 
defendant's  husband,  and  that  S.  vrould  testifT 
that  be  traded  him  the  mnles  In  controversy  for 
Boch  mules,  was  not  ground  for  a  new  trial,  as 
the  defendant  shoold  have  foreseen  plaintm'i 
evidence,  and  could  by  exercising  dUieenoe  hare 
secured  such  testimony  l>efore  tbe  trial 

[Ed.  Note.— For  other  cases,  see  New  TrisL 
Cent  Dig.  »  207,  210-214;  Dee.  Dig.  |  102.*] 

4.  New  Tbiai.  (|  47*)— Gboundb— Miscob- 

DTTCT  or  JUBOB. 

That  a  juror  was  seen  conversing  witti  a 
party  outside  the  jury  room  while  the  jury  was 
deliberating  therein  was  not  ground  tat  a  new 
trial,  where  the  record  on  appeal  did  not  show 
whether  the  jury  were  pernutted  to  separate, 
and  it  was  not  shown  tbat  the  converBation  per- 
tained to  the  case,  since  Klrby's  Dig.  §f  6198, 
6199,  authorize  the  court  to  p«inlt  the  jury  to 
separate,  even  after  submission  of  the  case,  and, 
if  permitted  to  separate,  the  Jurors  could  apeak 
to  those  with  whom  they  came  in  contact. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {}  88-95 ;  Dec  Dig.  |  47.*] 

5.  TBUX    (8  326*)  — yEBDXer>-^EHEBAI.  Tbb- 

DIOT— PoLuno  Jubobb. 

The  answer  of  a  juror,  while  die  jury  were 
being  polled,  that  be  did  not  IwUeve  the  verdict 
right,  but  agreed  to  it  for  the  sake  of  harmony, 
was  not  to  be  considered  a  negative  answer,  but 
aa  merely  meaning  that  after  dlscusBlon  of  the 
caae,  in  an  effort  at  harmony,  hs  had  receded 
from  the  positiott  first  taken  by  him ;  for,  wliile 
the  law  does  not  contemplate  that  any  juror 
should  yield  his  opinion  for  the  mere  purpose 
of  agreement.  It  does  contemplate  that  the  jury 
shall,  by  discussion,  harmomie  their  views,  if 
poaeible,  for  in  no  other  way  would  a  verdict 
be  possible. 

[Ed.  Nota— For  other  cases,  see  Trial.  Cent 
Dig.  SS  765-767;  Dec.  Dig.  S  325*] 

Appeal  from  Circuit  Court  Clay  County; 
W.  J.  Driver,  Judge. 

Action  by  Cinda  Williams  and  anoihet 
against  Susie  WilliamB.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.  Affirmed. 

This  is  a  suit  by  Oinda  Williams  and  Sd 
Williams  against  Sude  Williams  to  recover 
the  poBsestlon  of  a  team  of  mules  valued  at 
ISOO.  Cinda  WUUams  tbr  herself  testlfled 
substantially  as  follows:  "I  am  the  owner  of 
tbe  moles  in  controversy.  In  the  year  1906 
I  purchased  two  mnles  from  J.  U.  Hawks, 
and  later  on  swapped  tbese  two  mules,  with 
their  harness,  for  the  mnles  in  ctrntrorer^. 
and  gave  $20  in  ex(diange.  Mj  husband  had 
been  dead  alMjut  a  year  before  I  purchased 
the  mules.  My  sons  all  lived  at  borne  with 
me  at  the  time  I  bought  them,  but  in  the 
smlng  of  1909  I  permitted  my  son  Lon  Wil- 
liams to  take  tbe  mules  away  from  my  boose 


•For  otlwr  cases  sw  sane  tOBfe  sad  section  NUMBBR  la  Deo.  Dtg.  A  Am.  Dts.  Ksr-No.  BuHm  tt  RepT  IndsM 
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and  to  kecv  tlwni  until  his  death  in  Decem- 
ber, 1912.  After  the  mules  were  in  the  pos- 
session of  my  son  Lon,  I  always  fumiataed 
the  money  to  him  with  which  to  pay  the 
taxes  on  them.  A  few  days  before  he  died  I 
was  at  his  house,  and  be  told  me  that  he 
would  never  be  able  to  work  any  more  and 
that  I  could  take  the  mnlee  home.  His  wid- 
ow, Susie  Williams,  came  home  with  ub 
after  the  funeral  in  a  wagtm  drawn  by  the 
moles  in  controversy.  Before  she  went  home 
I  told  her  that  the  moles  belonged  to  me. 
She  drove  them  home,  however,  and  subse- 
quently refused  to  give  them  to  me,  and  I 
brought  this  suit  to  recover  possession  of 
them."  Two  other  children  of  Mrs.  Williams 
testified  that  the  mules  belonged  to  their 
mother,  and  that  she  always  furnished  the 
money  with  which  to  pay  the  taxes  on  them 
after  she  let  her  son  Lon  have  them. 

J.  M.  Hawks,  for  the  defendant,  testified 
substantially  as  follows:  "I  do  not  remem- 
ber definitely,  but  my  impression  Is  that  I 
sold  the  pair  of  mules  of  Lon  Williams,  and 
not  to  his  mother.  I  know  that  subsequently 
Lon  Williams  claimed  the  mules,  and,  with 
my  advice,  swapped  them  for  the  mules  in 
controversy."  Mrs.  Susie  WllUams  testified 
for  herself  as  follows:  "I  was  married  to  Lon 
Williams  about  three  years  before  he  died, 
and  at  the  time  of  our  marriage  he  had  the 
mules  In  controversy  In  his  possesidon.  He 
claimed  them  as  his  ovm,  and  neither  Ctnda 
Williams,  his  mother,  nor  any  of  >er  children, 
claimed  to  have  any  interest  In  them.  After 
the  funeral  of  my  husband,  I  went  home 
with  Mrs.  Cinda  Williams,  and  stayed  all 
night.  We  went  to  the  funeral  In  a.  wagon 
drawn  by  the  mules  In  controversy.  While 
I  was  at  the  home  of  Clnda  Williams,  after 
the  funeral,  she  told  me  that  the  mules  should 
not  be  taken  off  of  the  place,  and  said  that 
they  were  her  mules."  Other  evidence  was 
introduced  by  Susie  WllUams  tending  to  aa- 
roborate  her  testimony. 

The  jury  returned  a  verdict  for  the  plain- 
tiffs, and  the  defendant  has  appealed. 

C.  T.  Bloodworth,  ot  OotnlnK  tox  affid- 
lant.  Glnda  Williams,  pro  se. 

HART,  J.  (after  stating  the  facts  as  above). 
[1,2]  Glnda  Williams  and  Ed  Williams  were 
the  plaintLfCs  in  this  action,  and  the  Jury  re- 
turned a  verdict  for  the  plaintiffs.  It  la  now 
contended  by  counsel  for  defendant  that,  un- 
der the  undisputed  evidence,  Ed  Williams 
had  no  interest  In  the  mules,  and  that  he  and 
Clnda  Williams  could  not  maintain  a  joint 
action  for  them.  lu  this  connection  it  may 
be  stated  that  no  objection  was  made  to  the 
Instructions  given  by  the  court  If  the  Jury 
believed  the  testimony  of  the  plaintiffs,  the 
mules  belonged  to  Mrs.  CSnda  Williams,  one 
of  the  plaintiffs,  and  It  was  Immaterial  to  the 
defendant  that  she  Joined  Ed  Williams  with 
her  In  the  suit  to  recover  possession  of  the 
mules.  It  is  the  settled  law  ct  this  state  that 
tbB  Supreme  Court  wlU  only  rerene  a  Judf- 


ment  for  errors  prejudicial  to  the  rights  of 
the  party  appealing,  and  the  defendant  In 
this  action  cannot  be  prejudiced  by  the  fact 
that  Ed  Williams  was  made  a  party  plain- 
tiff with  his  mother.  We  have  not  set  out 
the  testimony  in  full,  and  do  not  deem  It 
necessary  to  make  any  extended  comment 
on  It  It  may  be  true,  as  stated  by  counsel 
for  defendant,  that  the  great  preponderance 
of  the  evidence  was  In  her  favor;  but  that 
question  was  settled  by  the  verdict  of  the 
jury,  and  we  are  not  at  liberty  to  disturb  the 
verdict  The  Jury  were  the  sole  judges  of 
the  credibility  of  the  witnesses  and  the 
weight  to  be  giveh  to  their  testimony.  Ac- 
cording to  the  testimony  of  Mrs.  Clnda  Wil- 
liams, the  mules  b^onged  to  her,  and  It  is 
not  within  our  province  to  disturb  the  verdict, 
even  though  we  may  believe  that  the  Jury 
was  wrong  in  Its  finding. 

C3]  A  new  trial  Is  also  asked  because  of 
newly  discovered  evidence.  Counsel  for  de- 
fendant say  that  they  can  i>rove  by  two  of  the 
clerks  in  the  store  of  Mr.  Hawks  at  the  time 
he  sold  the  mules  that  Mr.  Hawks  sold  them 
to  Lon  WlUlams,  and  not  to  his  mother. 
Counsel  also  claims  that  he  can  prove  by  a 
Mr.  Shoat,  the  person  to  whom  the  first  mnlea 
were  swapped  for  the  mules  in  controversy, 
that  he  swapped  with  Lon  WllUams  and 
that  the  mules  belonged  to  him.  Counsel  in- 
sists that  neither  he  nor  his  cUeot  knew  of 
the  existence  of  this  testimony,  and  could  not 
by  reasonable  diligence  have  discovered  It  be- 
fore the  trlaL  In  the  case  of  Mutual  life  In- 
surance Co.  V.  Panisbk  66  Ark.  612,  62  S.  W. 
438,  the  court  held:  "To  prevent  a  miscar- 
riage of  Justice,  it  Is  proper  to  grant  a  new 
trial  for  newly  discovered  evidence  rebattlng 
the  nndlsputed  evidoioe  on  which  the  vezdict 
was  baaed,  where  the  party  asking  for  a  new 
trial  bad  no  knowledge  of  such  rAnttlng  evi- 
dence, and  conld  not  teaaonably  have  been  »• 
Quired  to  make  eSbat  to  ascertain  it  bsfttn 
or  during  the  trlaL"  Ooonsei  contenda  ttiftt 
the  decUku  In  that  caae  rules  his  resent 
contoition.  We  cannot  agree  with  Um.  We 
think  the  case  falls  within  the  rule  annonnoed 
in  Petty  v.  States  76  AA.  KLS,  89  S.  W.  466, 
where  the  court  held:  "A  party  cannot  clatm 
to  have  been  surprised  by  the  testimony  of 
witnesses  of  the  oi^MMlte  party,  nor  by  evl- 
dmce  Introduced  by  such  par^.  If  t2ie  same 
tends  to  support  the  Issues  Joined,  and  is  eatk 
as  might  have  been  reasonably  anticipated." 
See,  also,  St  L.  ft  S.  F.  By.  Co.  v.  Kilpatrick. 
67  Ark.  47,  64  S.  W.  971;  McDonald  v.  Daniel, 
103  Ark.  689,  148  S.  W.  271.  The  only  ques- 
tion at  Issue  in  this  case  between  the  parties 
was  that  of  the  ownership  of  the  mules,  and 
counsel  for  defendant  might  have  reasonably 
anticipated  that  any  testimony  tending  to  es- 
tablish that  Issue  would  be  introduced  at  the 
first  trial.  The  evidence  on  account  of  which 
they  now  seek  a  new  trial  was  necessarily 
germane  to  the  only  issue  In  the  case,  and 
was  such  that  Its  eTtstpnce  mast  have  oe* 
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corred  to  counsel  for  defeudaut  In  bis  prepa- 
raUoD  for  trial  If  counsel  liad  exercised 
proper  diligence  before  the  trial,  be  could 
have  discovered  tbls  testimony.  Two  of  the 
witnesses  lived  In  the  same  commnnlty.  It 
was  the  contention  of  the  defendant  that  Lon 
Williams,  her  deceased  husband,  had  pur- 
chased the  mules  from  Mr.  Hawks.  Mr. 
Hawks  was  a  witness,  and  testified  in  her 
behalf.  By  questioning  him  before  the  trial, 
she,  or  her  counsel,  could  have  readily  ascer- 
tained that  these  new  witnesses  were  em- 
ployed In  his  store,  and  that  they  might  like- 
ly know  something  about  the  transaction.  By 
exercising  diligence  they  might  have  also 
ascertained  the  residence  of  the  man  with 
whom  the  swap  was  made. 

[4]  It  Is  next  contended  by  counsel  for  de- 
fendant that  the  Judgment  should  be  reversed 
and  a  new  trial  granted  because  he  states 
In  an  affidavit  that  he  was  present  in  the 
courtroom  while  the  Jury  Impaneled  to  try 
the  case  was  deliberating  in  the  Jury  room, 
and  that  he  saw  one  of  the  Jury,  while  out  of 
the  Jury  room,  conversing  with  a  party  other 
than  the  officer  in  whose  charge  the  Jury  had 
been  placed.  In  civil  trials  the  Jury  may  be 
permitted  to  separate,  either  during  the  trial 
or  after  the  case  is  submitted  to  them.  Klr- 
by's  Digest,  88  6198,  6199.  The  record  In  this 
case  does  not  show  whether  the  court  permit- 
ted the  Jury  to  separate.  The  court  might 
do  so  in  the  exercise  of  its  discretion,  and 
this,  we  believe,  is  almost  the  universal  prac- 
tice In  the  trial  of  dvil  cases.  If  the  Jury 
was  permitted  to  separate  by  the  court,  the 
Jurors  would  necessarily  speak  to  persons 
with  whom  they  came  In  contact.  If  they 
violated  the  admonition  of  the  court  not  to 
speak  about  the  case,  the  burden  of  showing 
that  fact  would  be  upon  the  defendant,  and 
he  has  not  attempted  to  show  that  the  conver- 
sation that  the  Juror  had  in  any  wise  per- 
tained to  the  case  which  the  Jai7  had  under 
consideration. 

[E]  Finally,  it  is  contended  by  counsel  for 
defendant  that  the  Judgment  should  be  re- 
versed because  when  the  Jury  announced  its 
verdict  in  favor  of  plaintiffs,  counsel  for  de- 
fendant asked  that  the  Jury  should  be  polled. 
White  this  was  being  d<me,  one  of  the  Jurors 
answered  that  he  did  not  believe  the  verdict 
right,  but  agreed  to  It  for  the  sake  of  har- 
mony. Section  6203  of  Klrby's  Digest  pro- 
vides in  anbstance  thai;  when  the  verdict  la 
announced,  either  party  may  require  the  Jury 
to  be  polled,  and  that,  if  aqy  one  azwwers  in 
tiie  native,  the  Jury  nmat  again  be  Beat  out 
tor  taxihat  deliberation.  In  the  case  of  Com- 
monwealth r.  Toey,  8  Coah.  (Mass.)  1,  the 
court  said:  '"Die  Jury  room  is,  surely,  no 
place  for  pride  at  opinion,  or  for  espoiulns 
and  maintaining,  in  the  ajdrU  of  controversy, 
either  side  of  a  cause.  Tlie  sli^  object  to 
be  there  effected  ie  to  arrive  at  a  true  ver^ct; 
and  this  can  only  be  done  by  deliberation. 


mutual  concession,  and  a  doe  deference  to  the 
opinions  of  each  other.  By  such  means  and 
such  only.  In  a  body  where  unanimity  \s 
required,  can  safe  and  Jost  results  be  at- 
tained; and  without  them  the  trial  by  Jury, 
instead  of  being  an  essenUai  aid  in  the  ad- 
ministration of  Justice,  would  become  a  most 
effectual  obstacle  to  It" 

While  the  law  does  not  contemplate  that 
any  Juror  should  yield  his  opinion  for  the 
mere  purpose  of  agreement.  It  does  contem- 
plate that  the  Jury  shall,  by  discussion,  har- 
monize their  views,  if  possible,  for  in  no  other 
way  would  a  verdict  be  possible.  We  tbinlc, 
when  this  fact  is  considered,  it  cannot  be 
said  that  the  Juror  answered  In  the  negative^ 
but  that  he.  simply  meant  to  say  that  after 
discussion  of  the  case  with  the  other  Jurors, 
In  an  effort  to  harmonize  the  views  of  the 
individual  Jurors,  he  had  receded  from  the 
position  first  taken  by  him  when  the  Jury 
retired  to  deliberate.  In  other  words,  we 
think  that  he  did  not  answer  In  the  negative, 
but  answered  in  the  afflrmatiTe  that  the  ver- 
dict was  his  own.  Therefore  the  Judgment 
should  not  be  reversed  on  this  account 

It  follows,  from  what  we  have  said,  that 
we  find  no  prejudicial  error  In  the  record 
and  tlie  Judgment  must  be  affirmed. 


LAHBB&TON  T.  HARRIS  et  aL   (No.  272.) 

(Supreme  Coxitt  of  Arkansas.   April  20,  1914.) 

ACCOBD  AND  SaTISFACTIOH    (8  18*)— AOBEE- 
UKira— PKBrOBlCAKCK. 

Where  a  landlord,  entitled  to  cash  rent, 
agreed  to  take,  in  lieu  of  rent,  cotton  delivered 
to  him  free  of  expenses  of  preparing  it  for 
market,  and  the  tenant  delivered  the  cotton, 
after  preparing  it  for  market,  there  was  an  ac- 
cord and  satiafaction  which  precluded  the  land- 
lord from  recovering  rent  under  the  lease. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
SaUsfaction,  Cent  Dig.  81  98-109 ;  Dec  Dig.  i 
13.*] 

Appeal  from  Circuit  Court  Independence 
County ;  R.  E.  Jeffery,  Judge. 

Action  by  Mrs.  E.  G.  Lamberton  against 
N.  F.  and  A.  R.  Harris.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Affirmed. 

Aivellant  Instituted  this  actloD  agiOnst 
the  appellees,  alleging  that  she  rented  them 
certain  lands  for  which  they  agreed  to  pay 
her,  for  the  year  18J1,  the  sum  of 
that  they  had  paid  her  the  sum  of 
leaving  a  balance  of  9593.63,  for  which  she 
asked  Judgment  The  appellant  set  up  a  writ- 
ten contract  evidencing  the  lease^  signed  by 
the  appellees. 

The  appellees  answered,  adndttlzig  that 
th^  rented  the  lands,  and  set  that  ftppel- 
lant  had  been  paid  in  the  followlnc  manner, 
to  wit:  That  the  year  1911  was  a  bad  cnv 
year;  that  the  deftondanta  were  in  bad  flnan- 
dal  straits,  and,  in  view  of  the  failure  of 
th^r  crop,  they  were  not  able  to  pay  the  rent 
flrat  agreed  on;  that  amellant  knew  this, 
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and,  yriuai  tb»  rent  came  due,  aEq^ellaut 
agreed  with  tbe  appelleet  that  If  they  would 
pick  tlie  crops  of  cotton  grown  on  the  lands 
and  tnm  It  all  over  to  her,  ftee  of  lacking 
and  giiiiHiij  chargM^  she  would  accept  It  in 
setttement  and  fall  satlsfBctlon  of  her  claim 
for  rent,  and  that  she  would  glre  to  appellees 
their  com  crop  of  that  year  tree  of  any 
Uen  or  claim  for  rent;  that  the  defendants 
gatbered  and  tnmed  over  to  ttie  plaintiff,  free 
from  all  picking  and  ginning  charges,  all  the 
cotton  grown  on  said  lai^  during  said  year, 
amounting  in  all  to  nine  hales,  more  or  less, 
and  Uiat  plaintiff  recdved  the  same  under 
the  agreement  and  In  fall  satisfaction  of 
the  rent  on  said  lands  fOr  said  year. 

Appellee  Noah  Harris  testified  In  part  as 
foUows:  "We  had  a  conversation  with  plaln- 
tiir  [concerning  the  rent  for  1911].  She  said 
there  was  not  anything  made  hardly,  and  I 
aaked  lier  what  she  was  gcdng  to  do  about  it 
%e  said,  'Wdl.  1  am  going  to  treat  you 
right ;  go  ahead  and  gather  the  croi^  and  I 
will  do  yoa  rii^t'  This  waa  an  she  told 
me  at  that  tlnifc  I  was  up  tbsn  at  another 
time  [about  two  we^  after].  She  then 
said,  *6o  ahead  and  gather  the  crop  of  cot- 
ton and  gin  it'  We  bad  the  gin  rented. 
That  was  in  a  separate  otmlxact  Oiongh.  The 
gin  had  noUdng  to  do  with  tbe  rent  contract 
She  said:  Tnm  ttu  cotton  over  to  her  clear 
of  giMiing  and  tflddbig  diarges  and  keep 
the  com.  She  nerer  named  owing  any  rent 
until  1912.  She  was  Just  to  take  the  cotton 
blear  of  any  expones.  She  was  to  taXa  tbe 
cotton  in  couridoatlon  of  the  rent  I  didn't 
know  any  better  until  1«12,  Ute  In  the  fall, 
after  she  had  got  her  1912  rent  She  said 
we  were  to  haul  the  cotton  for  her  to  maiv 
ket  free  at  diarge.  I  t<ad  her  I  didn't  care 
for  that*  and  I  hauled  It  for  her." 

Appellee  A  &.  Harris  testlfled  In  part,  con- 
oemlng  the  rent  for  1911,  substantially  as 
ftoUows:  "We  baled  the  cotton  and  tnmed  it 
orer  to  her  at  the  gin.  Appellant  said,  Turn 
the  cotton  over  dear  of  expenses,'  and  to  put 
the  com  in  the  crib  and  keep  It  She  said 
she  would  take  the  coUon  for  the  rrat  We 
wwe  to  turn  It  over  to  her  dear  of  e33>enseB. 
That  was  to  cover  giimfng  and  Peking.  She 
agreed  to  take  the  cotton  and  let  us  keep 
the  com." 

Another  witness  testified  that  during  the 
tall  of  1911  he  heard  the  plaintiff  say.  dur- 
ing a  discussion  of  the  poor  crops  and  the 
reductlonB  that  the  different  landlords  were 
making,  that  she  had  told  her  boys  to  pick 
the  rautlre  crop  of  cotton,  and  turn  It  over  to 
her  clear  of  ginning  and  picking,  and  that 
she  would  let  them  keep  the  com. 

The  testimony  on  behalf  of  appellant  was 
In  direct  conflict  with  the  above  testimony 
on  behalf  of  appellees,  and  tended  to  show 
that  she  did  not  agree  to  take  the  cotton 
clmr  of  ginning  and  picking  In  settlement  of 
her  rent  She  denied  that  she  released  them 
from  the  rent  of  1911,  or  that  she  intended 
by  any  act  of  hers  to  rdeaae  them. 


The  court  instructed  ttte  Jury  as  follows: 
"If  yon  find  from  a  preponderance  of  the 
evidence  In  this  case  that  the  plaintiff,  Cor 
any  reason,  agreed  with  the  defendants  to 
accept  from  them  in  settlement  and  satisfac- 
tion of  her  claim  for  rent,  and  as  the  rent 
on  the  land  for  which  roit  la  claimed  here- 
in, all  the  cotton  raised  that  year  on  said 
lands,  and  that  in  .pursuance  of  sndi  offer 
the  defendants  delivered  said  cotton  to  the 
plaintiff,  and  that  it  was  accepted  hy  the 
plaintiff  In  settlemait  and  saUafaction  of 
her  claim  for  rent,  thm  yonr  ver^ct  will  be 
for  tlw  defmdanta"  And  furtlker:  "If  yon 
find  that  the  plaintiff,  for  any  reason,  agreed 
to  and  did  acce^  the  cotton  grown  on  tbe 
lands  in  settlemmt  and  satisfaction  of  the 
rent  of  that  year,  the  fact  that  tbe  cotton 
may  have  been  of  less  value  than  the  amount 
of  rait  as  dalmed  here  would  be  immaterial, 
and  your  verdict  would  be  fOr  the  defend- 
ants." 

The  verdict  was  In  fhvor  of  the  appellees, 
and,  from  a  judgment  rendered  in  their  fa- 
vor, this  appMl  has  been  duly  prosecuted. 

Charles  Ckiffln  and  Samuel  M.  Casey,  both 
of  BatesTllIe,  for  appellant  Dene  H.  Cole- 
man, of  BatesTille,  and  Grant  ft  Mack,  of 
Newport,  for  appellees. 

WOOD,  J.  (after  stating  the  facta  as  above). 
The  court  correctly  submitted  the  only  issue 
in  the  case  as  to  whether  or  not  there  was  a 
valid  accord  and  satisfaction.  The  testi- 
mony, viewed  in  Its  strongest  light  for  the 
appdlees,  was  aufildent  to  sustain  the  ver- 
dict 

Conceding  that  the  aiq;>ellees  turned  over 
the  cotton  gruwn  by  them  during  the  year 
1911  to  the  appellant  in  satisfaction  of  the 
balance  due  f6r  rmt  of  that  year,  as  con- 
tmded  by  them,  appellant  neverUieless  in- 
sists 0iat  Inasmnch  as  there  was  no  formal 
Instrument  of  release  purporting  to  release 
the  appellees  from  the  debt  due  by  them  for 
rent,  and  inasmuch  as  ai^lant  did  not  tnra 
over  to  the  appellees  the  written  contract, 
evitoictng  the  amount  of  the  balance  due  on 
their  indebtedness,  the  agreement  to  acc^ 
the  cotton  in  satisfaction  of  the  rents,  even 
if  true,  as  stated  by  appellees,  was  based  up- 
on no  consideration,  and  therefore  void.  To 
support  hex  contention,  appellant  relies  upon 
Heaslet  SpratUn,  M  Ark.  186,  15  S.  W. 
461.  In  that  case  we  held:  "The  dueblll. 
which  represented  his  debt,  was  not  surren- 
dered to  the  debtor,  and  the  partial  payment 
was  made  in  money  after  the  debt  was  due." 
There  was  no  executed  release,  but  only  tes- 
timony tending  to  show  a  parol  release.  In 
that  case  we  held  that  the  agreement  for  the 
release  was  based  upon  no  consideration,  and 
therefore  void. 

But  the  testimony  on  behalf  of  the  appel- 
lees. In  this  case,  giving  it  Its  strongest  pro- 
bative force  In  their  favor,  shows  that  appel- 
lant accepted  the  cotton  of  the  year  1911, 
and  their  aervlcea  In  connectltm  with  tbe 
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gbmlDg  and  marketing  of  the  same,  In  aaOa- 
taction  of  tbe  balance  doe  by  appellees  on 
Ifae  zent  Cor  that  year.  Wblle  appellant  bad 
a  lien  on  tbe  cotton  for  ber  rent,  abe  did  not 
have  tbe  dUe  tbereto,  and  tbeie  was  no  legal 
obligation  npon  ain^elleea,  onder  tbelr  con- 
tiAct  of  rent,  to  gin  tbe  cotton  and  to  banl 
tbe  aame  to  tiie  market  and  maiicet  the  same 
for  ber.  Their  lease  contract  only  required 
tbat  tliey  should  pay  the  rent  In  numey  to 
her.  Instead  the  testimony  tended  to  show 
that  she  agreed  to  take  tbe  cotton  Itself, 
when  dellTered  to  ber  free  of  emtenees  of 
preparing  It  ft>r  maAet,  in  payment  of  the 
rent;  and  the  proof  showed  an  executed 
accord  and  satisfaction  by  delivery  of  proi^ 
erty  and  the  performance  of  serrices  In  fa- 
vor of  the  appellant  Hie  deUvery  of  prop* 
erty  to  the  creditor  and  the  performance  of 
services  by  tbe  debtor  for  the  creditor,  whldi 
are  received  and  accepted  by  tbe  creditor  In 
satisfaction  of  his  debt,  and  which  are  of 
boieflt  to  Urn,  no  matter  bow  smaU  the  valae 
may  be.  Is  a  enffldent  oonsldention  to  snp- 
port  an  accord  agreement  Bee  Pope  v. 
Tunstall,  2  Ark.  224 ;  Dreyfns  v.  Boberts.  75 
Ark.  860.  87  8.  W.  641,  60  L.  B.  A.  823,  112 
Am.  St  Bep.  67,  5  Ann.  Caa.  621;  1  Oyc  886. 
836. 

Tb9  Judgment  Is  correct,  and  it  Is  affirmed. 


BROWN  V.  VBSTAL  et  aL   (No.  268.) 
(Sopreme  Court  of  Arkansas.  April  13,  1914.) 

1.  CONXKAOIS  (I  319*)  — PSBi-OBMAnOB  — Bn- 
TIBS  COHTBACT. 

If  an  entire  contract  to  drill  a  well  for  a 
stipulated  price  was  not  performed  and  tbe 
work  was  not  accepted,  no  recovery  can  be  had 
upon  the  written  contract  or  for  the  value  of  the 
work  actually  done. 

[Ed.  Note.— For  other 
Cent  Dig. 
1507^  Dec, 

2,  Coirnu-OTs  (|  808*)  —  AonoNS  —  InsrBuo- 

TlONI^ApFLIOABIxnT  TO  EVIDBRCE. 

In  an  action  on  a  contract  for  boring  a 
well,  the  court  Instroeted  that,  if  plaintiffs  con- 
tracted to  drill  defendant  a  well  for  an  agreed 
price  per  foot  and  pursuant  thereto  began  per- 
formance on  the  contract  and  continued  until 
they  reached  water  sufficient  to  make  a  flowing 
well,  which  could  be  operated  by  a  windmill,  as 
agreed,  and  were  then  prevented  by  defendant 
from  further  performance,  plaintiffs  could  re- 
cover the  full  contract  price,  less  the  cost  of 
cutting  off  the  pipe  a  proper  distance  from  the 
ground,  and  pntting  cement  around  the  pipe  to 
complete  the  well.  Plaintiffs'  evidence  wss  that 
they  bad  drilled  a  satisfactory  well  which  con- 
formed to  the  contract,  and  were  about  to  com- 
plete it  when  by  defendant's  direction  certain 
extra  work  became  necessary,  which  plaintiffs 
were  offering  to  perform  without  extra  charge, 
when  they  were  compelled  to  abandon  the  work 
by  defendant's  refuuil  to  keep  his  agreement, 
and  that  at  that  time  plaintiffs  had  snbatantially 
completed  their  contract  except  the  cutting  off 
of  the  pipe  the  proper  distance  from  tbe  ground 
and  putting  cement  around  it  field,  that  the 
instruction  was  supported  by  the  evidence  and 
was  proper. 

[Bd.  NoCe^— For  other  ease^  see  Contracts, 
Cent  Dig.  »  98,  182»-18MrDBe.  Dig.  1  8S8.*] 


)te.— For  other  eases,  see  Contracts, 
•  tf  1470^,  1479,  149aU 

c.  Dig.  ISlft*! 


Appeal  from  Circuit  Court  Bradley  Coun- 
ty; H.  W.  Wells,  Judge. 

Action  by  B.  A.  Vestal  and  P.  T.  Taylor 
against  O.  B.  Brown.  Pron  a  Jndgnuot  tor 
plaintiffs,  defendant  appeala  Affirmed. 

This  action  was  Instituted  by  appellees  in 
a  justice  court  of  Bradley  county  to  recover 
on  an  oral  contract  for  boring  a  well  for  ap- 
pellant Appellees  recovered  Judgmoit  botb 
before  the  Justice  of  the  peace  and  In  tbe  cir- 
cuit court  on  appeal,  taz  the  sum  of  f  181.50. 
the  alleged  contract  price.  Appellant  denied 
any  liability,  but  on  the  contrary,  prayed 
judgment  over  against  appellees  tot  tbelr 
failure  to  perform  their  contract  to  bore  tbe 
well  In  the  anm  of  1186.60. 

^nDeUee  Taylor  testified:  That  he  made 
a  contract  with  appellant  to  put  down  a  well 
near  Moro  Bay.  That  he  and  Vestal  made 
aKVellant  two  propi^lions;  one  was  tbat 
they  would  bore  the  well  for  60  coits  per 
foot,  the  appellaid  to  board  them  while  at 
wo^  and  also  fnznish  ttie  irood  and  wa- 
ter  and  necessary  casing,  or  that  they  would 
bore  the  well  for  91  per  foot  and  famish 
everythlnc  thems^ves.  Tbat  appellant  ac- 
cepted the  60<ent  proposition,  and  they  com- 
menced boring  a  well,  and  after  going  down 
about  60  feet  struck  quicksand,  and,  because 
they  had  do  proper  casing,  they  were  compell- 
ed to  abandon  that  well  and  begin  another. 
That  after  going  down  In  this  second  well 
about  80  feet  they  lost  their  drUl  In  tbe  well, 
and  were  unable  to  recover  it  uid  it  became 
necessary  to  start  on  the  third  well.  That 
they  went  366  feet  in  this  third  wdl  and 
struck  water,  which  flowed  something  like 
8  feet  ovor  the  top  of  the  pipa  Tbat  trouble 
was  experienced  in  putting  in  the  casing, 
and  when  they  bad  finished  boring  the  well, 
about  8  feet  of  pipe  was  projecting  oat  of 
the  ground  and  the  water  was  running  out 
of  tbe  pipe.  That  appellant  then  told  them 
to  pull  the  casing  up  slightly  for  the  pnrpoee 
of  increasing  the  flow  of  the  water,  but  Vestal 
declined  to  do  this  because,  as  be  said.  It 
would  min  the  well,  and  consented  to  pull 
it  up  only  when  appelant  ordered  this  done, 
and  agreed  to  assume  tbe  risk  of  damage  to 
the  welL  The  casing  was  pulled  up  and  tbe 
pipe  was  found  to  be  securely  coupled,  but 
tbe  pull  caved  In  the  well,  and  the  sand  ran 
in  below  the  casing  and  cnt  off  the  flow  of 
water.  That  to  restore  the  flow  ot  water 
tbey  pulled  tbe  casing  and  attempted  to 
pump  out  the  sand  so  tbat  the  casing  would 
go  back  down  and  cut  off  the  sand,  and  that 
they  were  thus  engaged  for  several  days 
when  appellant  advised  them  he  would  board 
them  no  longer,  and  they  were  compelled  to 
quit  work.  That  they  had  a  good  well,  and 
needed  only  to  cut  off  the  pipe  and  do  the 
concrete  work,  when  appellant  required  them 
to  draw  tbe  casing,  after  aswunlng  the  re- 
sponsibility for  that  act,  and  then  refused 
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to  board  them,  aa  tbe  contract  required, 
while  the  danuige  was  being  repaired. 

Appelant  testified  that  he  agreed  to  fnr- 
aUh  eTerythins  necessaiy  about  the  well  and 
to  board  tbe  men,  while  engaged  In  boring 
tbe  well,  and  to  pa;  60  cents  per  foot  for  a 
well  of  flowing  water,  or  one  in  v^ch  a 
windmill  could  be  used.  Appellant  admitted 
that  the  well  was  flowing  as  fall  as  the  pipe 
wcrald  permit,  but  he  said  tbo  casing  had  not 
been  put  down,  and  that  he  never  interfered, 
or  gave  directions  for  doing  that  work,  and 
that  all  he  had  to  say  was  merely  In  the  way 
at  malting  suggestions,  and  that  wpellees 
used  their  own  Judgment  In  mttlng  in  the 
caedns.  and  that  when  the  well  caved  in  ap- 
pellees nerer  repaired  this  damage^  but  quit 
the  Job  and  left. 

The  court  gave  all  the  instructiona  re- 
quested by  either  side,  except  one  asked  by 
appellant,  which  directed  the  Jury  to  return 
a  verdict  in  his  &ver.  There  was  evidence 
tending  to  substantiate  the  respective  conten- 
ttons. 

Among  other  InstmctioDs  given  was  the 
following,  numbered  1:  "The  court  instructs 
the  Jury  that  If  you  And  from  a  preponder- 
ance of  the  evidence  in  this  case  that  the 
plaintiffs  entered  Into  a  contract  with  the 
defendant  to  make  defendant  a  well  at  and 
for  an  agreed  price  per  foot,  and  you  further 
find  that  the  plainturs,  in  pursuance  of  their 
contract,  began  the  performance  of  said  con- 
tract, and  continued  in  performance  of  same 
until  they  reached  water  sufficient  to  make 
a  flowing  well,  and  sufficient  to  make  a  well 
that  could  be  operated  by  a  windmill,  and 
were  then  prevented  by  the  defendant  from 
further  performance  of  their  obligation  un- 
der tbe  contract,  then  the  court  instructs 
you  that  the  plaintUBb  would  be  entitled  to 
recover  the  full  contract  price  of  said  well, 
leas  the  cost  of  cutting  off  the  pipe  a  proper 
distance  from  the  ground  and  putting  cement 
around  said  pipe,  with  Intoest  thereon  from 

Aognst  1,  leoe." 

J.  B.  Bradl^_  and  B.  L.  Herring,  both  of 
Warreif,  for  appellant 

SMITH,  J.  (after  stating  the  facts  as 
above).  There  Is  no  serious  question  as  to 
what  the  contract  between  the  parties  was 
under  which  the  labor  here  sued  for  was  per- 
formed, but  the  principal  question  in  the 
case  Is  one  of  fact,  and  that  is  whether  the 
contract  was  performed. 

[1]  The  law  of  such  contracts,  as  the  one 
here  sued  on,  is  stated  in  the  case  of  Black- 
bum  V.  Texarkana  Gas  &  Electric  Co.,  102 
Ark.  162,  143  S.  W.  688,  where  it  was  said: 
"The  right  of  philntlff  to  recover  -  herein 
mnst  be  determined  by  tbe  written  contract 
upon  which  his  catue  of  action  Is  primarily 
based.  That  contract  is  entire,  with  a  stUmi- 
lated  price  named  for  tbe  performance  of  the 


whole  contract  If,  therefore,  the  entire 
oontraet  was  sot  performed,  and  tbe  work 
done  in  drilling  the  well  was  not  accepted, 
then  plaintifl  cannot  recover  upon  the  writ- 
ten contract  nor  for  the  value  of  the  work 
that  he  actiully  has  done.  There  can  be  no 
recovery  where  there  Is  an  entire  contract 
with  a  stipulated  price  tor  the  whole,  and 
only  part  thereof  Ispertormed,  and  nudt  part 
is  not  accepted.  Under  aax3i  drcumstancea, 
the  price  Is  not  payable  until  the  whole  work 
Is  completed  in  accordance  with  the  terns  of 
the  entire  contract" 

[2]  Instructions  given  at  the  request  of  ap- 
pellee stated  the  law  as  announced  In  that 
case.  Instruction  numbered  1,  set  out  above, 
and  whi<di  wa^  given  at  the  request  of  ap- 
pellees, Is  not  in  conflict  with  tbe  doctrine 
announced  to  the  Bladkhorn  Case,  supra; 
in  fact  appellant's  objection  to  it  Is  that  it 
is  abstract  "as  there  Is  not  sufficient  evi- 
dence in  tbe  whole  case  from  which  the  Jury 
could  have  Inferred  that  amtellees  were  pre- 
vented by  appellants  from  the  performance 
of  their  contract  with  -  him."  We  cannot 
concur  In  this  view  that  tbe  instruction  was 
abstract  According  to  appellees  a  satisfac- 
tory well,  and  one  meeting  the  require- 
ments of  Oke  contract  had  been  bored  and 
was  about  to  be  completed  when,  in  obedi- 
ence to  the  dlrectionB  of  appellant  certain 
extra  work  became  necessary  which  appellees 
were  ofTering  to  perform  without  extra 
charge  ther^or,  for  the  purpose  of  performing 
their  original  contract,  when  they  were  com- 
pelled to  abandon  the  work  by  appellant's 
refusal  to  keep  his  agreement  According  to 
appellees,  they  had  completed  their  contract 
substantially,  except  cutting  oft  the  pipe  a 
proper  distance  from  the  ground  and  putting  ' 
the  cement  around  the  pipe ;  but  the  Instruc- 
tion numbered  1  directed  the  Jury  to  deduct 
the  cost  of  this  uncompleted  work.  Appel- 
lant could  not  prevent  appellees  from  com- 
pleting their  contract  and  then  refuse  pay- 
ment for  the  work  that  had  been  done  be- 
cause of  that  failure. 

We  think  the  evidence  sufficient  to  sustain 
the  verdict  and  the  Judgment  is  afllrmed. 


JONBS  HOUBB  FT7BNISHIN0  Oa  AB- 
KANSAS  WATBB  CO.  (No.  262.) 

(Supreme  Court  of  ArkaQsas.   April  13,  1914.) 

1.  Watebs  and  Waxes  Coubses  (t  206*}— 
FuBUC  Wateb  Sdfflt— Lkabilttt  of  Wa- 

TKB  COICPART  VOB  InSOTHOIKNT  SuPPLT. 
A  property  owner  and  taxpayer  in  a  city 
has  no  right  of  action  against  a  water  company, 
oa  its  contract  to  famish  water  to  a  city  at 

Sublic  Itydranta  sufficient  for  fire  purpoees,  for 
amase  to  bis  property  by  fire,  occasioned  by  the 
company's  failure  to  so  furnish  water,  since 
there  is  no  privity  of  contract  between  such 
owner  and  the  company. 

[Ed.  Note^FoT  other  cases,  see  Waters  and 
Water  Course^  Oent  Dig.  S  SOI;  Dec.  Dig.  f 
206.*] 
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2.  Waters  and  Water  Courses  (|  20C*)~ 
Wateb  Comfant—Supplt  to  Private  Con- 
SDiufR— Breach  of  CoNTaAOT— Liabiutt. 

A  water  company,  contracting  with  a  pri- 
vate owner  to  furnish  water  for  a  specific  pur- 
pose or  in  a  specific  quantity,  is  liable  for  all 
damages  proximatelj  caused  by  the  breach  of 
such  contract,  but  m  liability  is  only  such  as 
is  created  by  the  contract. 

W[Ed.  Note.— E'er  other  cases,  see  Waters  and 
ater  Courses,  Gent  Dig.  |  801 ;  Dee.  Dig.  | 
206.*] 

3.  Watbbs  and  Water  Ooimsss  (S  206*)— Wa- 
ter Company— Supply  to  Private  Con- 
avhib^breaoh  07  contbaui— liability. 

Under  a  contract  of  a  water  company  to 
fnmidi  water  for  a  sprinkling  system  in  plain- 
tiff's warehouse  at  an  annual  license,  providing 
that  the  license  did  not  contemplate  any  special 
service  or  ronditions  on  the  part  of  the  com- 
pany, and  ezempting  It  from  any  claims  for  dam- 
age or  Injury  to  property  of  the  licensee  or  to 
any  other  persons  or  property  by  fire,  failure  to 
supply  water  or  pressure,  or  any  cause  whatso- 
ever, the  comjiany  was  not  liable  to  the  licensee 
for  damages  resnltiiig  from  a  fire,  which  its  com- 
pliance with  Uie  contract  would  have  prevented. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Cooiaes,  Cent  Dig.  |  SOI;  Dee.  Dig.  { 
206.*} 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; Gay  Folk,  Judge. 

Action  b7  the  Jones  Sxmae  TunUiUaig 
Company  against  the  AEkansas  Water  Com- 
pany. Jnd^ent  for  defendant,  and  plaintiff 
aiqc^eala.  Affirmed. 

The  ^rtles  to  this  litigation  entered  Into 
Uie  following  contract: 

"License  for  Special  Ooimectlon. 

"Tills  agreement,  made  this  20th  day  of 
November,  1908,  by  and  between  the  Home 
Water  Company,  of  Little  Bock,  Ark.,  its 
successors  or  assigns,  hereinafter  known  as 
ttie  water  company,  and  Jones  House  Fur- 
nishing Company,  of  Little  Rock,  Ark.,  their 
heirs,  successors  or  assigns,  hereinafter 
known  as  the  licensee,  witnessetb :  Tliat  the 
water  company  hereby  licenses  and  grants 
unto  the  licensee  the  right  to  connect  a  four- 
inch  pipe  with  the  street  main  of  the  water 
company,  located  on  Main  street,  and  to  at- 
tach thereto  the  following  fixtures  or  open- 
ings: One  thousand  sprinkling  heads  snd 
one  steamer  connection  through  which  water 
may  be  used  at  times  of  fire  and  for  the  ex- 
tinguishment of  fire  and  for  no  other  pur- 
pose; la  consideration  for  which  privilege 
and  license  the  licensee  hereby  agrees  to  pay 
the  water  company  the  annual  sum  of  fifty 
dollars  in  semiannual  installments  in  ad- 
vance on  the  first  days  of  January  and  July. 
This  license  is  granted  subject  to  the  follow- 
ing conditions: 

"First  That  the  superintendent  of  the  wa- 
ter company  or  his  agents  may  have  access 
to  the  premises  of  the  licensee  at  any  time 
for  the  purpose  of  making  an  Inspection  of 
said  pipes  and  appurtenances. 

"Second.  That  all  pipes  and  appurtenances 
beyond  the  street  main  shall  be  put  In  and 


maintained  by  and  at  the  ezpoue  of  the 

licensee. 

"Third.  That  a  valre  ot  a  design  approTed 
by  the  water  company  shall  be  placed  <m 
said  conneetiini  by  the  Uoenaee  at  or  near  the 
curb  line,  which  valve  shall  be  under  tbe  con- 
trol of  the  chief  of  tbe  fire  department  of 
said  dty  or  his  auccessora  In  ofHes,  and  the 
lloenaee  agrees  to  obtain  the  approval  of  said 
cSilef  of  the  fire  department  or  his  sacce»- 
sors  In  office  to  this  license. 

"Fourth.  That  all  fixtures  and  opmings 
shaU  be  kept  dosed  and  sealed  and  not  open- 
ed or  used  except  during  times  ot  fire  and 
for  tike  extinguishment  of  flre  upcm  the 
prwilses  of  the  licensee  and  for  no  otber 
purpose  and  when  so  opoied  or  used  tbe  li- 
censee will  immediately  notify  the  water 
company  of  such  fiict  so  that  the  said  fix- 
tures or  opoilnga  may  again  be  sealed. 

"Fifth.  That  this  license  does  not  contem- 
plate any  special  service  or  conditions  on  the 
part  of  the  water  company,  and  the  llooisee 
hereby  declares  the  water  company  to  be 
free  and  exempt  from  any  and  all  claims  for 
damages  or  Injury  to  persons  or  property  of 
tbe  licensee  or  any  other  persons  or  property 
by  reason  of  flre,  water,  failure  to  sufoily 
water  or  pressure,  or  any  other  cause  what- 
soever. 

"Sixth.  This  license  does  not  contemplate 
any  purposes  or  fixtures  other  than  berdn 
stated.  All  other  uses  must  be  takm  from 
a  service  pipe  separately  connected  with  the 
street  main. 

"Seventh.  The  supolntaident  Is  not  an- 
tlkortzed  to  change  or  vary  the  conditt<H)s  of 
this  license  and  the  conneetirau  aattioilxed 
by  this  llcraise  shall  at  all  times  be  subject 
to  the  rules  and  regulations  of  this  water 
company  that  now  exists  or  may  hereafter  be 
adopted. 

"Eighth.  Thia  Ucoise  is  for  a  period  of 
one  year  from  the  Ist  day  of  Decenriw, 
1906,  and  ahall  be  oontinued  thereafter  until 
canceled  by  wrlttrai  notice  in  advance  by  ei- 
ther party  to  the  other. 

"In  witness  whereof,  the  said  parties  have 
hereunto  signed  their  names  the  day  and 
year  first  above  mentioned." 

The  appellant,  who  was  the  plaintiff  below, 
sued  for  the  breach  of  this  contract,  and  in 
his  complaint  alleged  substantially  the  fol- 
lowing facts:  That  it  was  a  corporation  un- 
der the  laws  of  this  state,  with  Its  principal 
place  of  business  in  the  dty  of  Little  Rock, 
and  that  tbe  defendant,  the  appellee  wattf 
company,  was  also  a  corporation  under  the 
laws  of  this  state,  with  its  prlndpal  place  of 
business  in  the  dty  of  Little  Rock.  That 
plaintiff  is  engaged  In  the  business  of  buying 
and  selling  furniture  and  was  the  lessee  of  a 
large  storehouse  dtuated  on  main  street  be- 
tween sixth  and  seventh  streets  in  said  dty, 
and  that  on  the  20th  day  of  November,  190S, 
it,  being  thm  the  occupant  and  lessee  of  said 
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Btorelioaae,  Installed,  for  Us  use  in  protect- 
ing its  goods  and  mendumdlae  tmm  damage 
and  loss  bj  fire,  an  anto matte  qnlnkUng 
plant,  tbe  pnrpoee  of  irtddl  plant  was,  in 
case .  ot  flr^  to  aatomattcally  aprinkle  the 
premiaes  ao  as  to  ^ingnteh  and  to  prevent 
the  ffptead  oi  Oxe.  Tbat,  after  the  execution 
of  tbe  contract  abore  set  ont,  appellee  i>ermit- 
ted  ctuuiection  to  be  made  with  Its  water 
mains,  and  approred  the  plans  which  appel- 
lant had  made  for  the  water  connection,  and 
tarnished  appellant  with  water,  as  provided 
said  contract,  until  its  brdldlaf  was  .de- 
stroyed by  flr&  That  said  contract  was  to 
contintie  between  the  parties  for  one  year 
from  tlie  1st  of  Deo^ber,  1908,  and  there- 
after until  cancded  by  written  notice  in  ad- 
rance  by  either  party  glvm  to  tbe  other;  but 
that  said  contract  has  never  been  canceled 
by  writing,  or  in  any  other  manner,  and  was 
still  in  full  force  and  effect   That,  after  a.p- 
peUant's  building  was  destroyed  by  Are,  the 
landlord  rebuilt  said  building  similar  In  ev* 
ery  respect  to  the  one  destroyed  by  fire. 
That  appellant  again  Installed  in  tbe  new 
building  a  sprinkling  plant  of  substantially 
the  same  dimensions  and  located  In  substan- 
tially the  same  place  as  It  was  formerly. 
That  on  the  6th  day  of  November,  1911,  ap- 
pellant notified  appellee  that  tbe  new  build- 
ing was  completed  and  occupied  by  it  as  a 
furnishing  and  furniture  store,  and  that  the 
sprinkling  equipment  was  ready  to  have  the 
water  turned  on,  and  appellant  then  and 
tl}ere  demanded  and  requested  tbe  appellee 
to  turn  on  and  connect  the  water  to  said 
sprinkling  plant,  and  that  appellant  was 
then  ready  and  willing  to  pay  the  rates  fixed 
by  the  ordinances  of  tbe  city  of  Little  Rock, 
and  called  for  by  Its  contract  with  appellee, 
wben  the  water  should  be  turned  on.  That 
appellant  had  an  advantageous  and  profita- 
ble lease  on  the  premises  mentioned  for  a 
period  of  eight  years,  and  had  sublet  a  por- 
tion of  the  premises  leased;  said  lease  con- 
taining a  clause  that.  In  case  the  premises 
were  destroyed  by  fire,  the  lease  would  there- 
by be  canceled.   That  the  lessor  refuses  to 
rebuild  and  lease  tbe  said  premises,  except 
at  a  price  that  would  cause  appellant  to  lose 
tbe  sum  of  $45,526.  That  appellee  failed  and 
refused  to  turn  on  said  water  without  any 
lawful  or  reasonable  cause,  and  negligently 
and  wroi^ifully  permitted  plaintiff's  sprin- 
kling aparatus  to  remain  without  water,  with 
plalntlfTs  stock  exposed  to  any  fire  that 
might  occar,  and  that  on  the  30th  day  of 
November,  1911,  fire  broke  out  In  appellant's 
store  and  Its  entire  stock  and  fixtures  were 
consumed.   That,  if  appellee  had  performed 
its  duty  under  said  contract  and  under  Its 
charter  and  the  ordinances  of  the  city  of  Lit- 
tle Bock  governing  it.  appellee  would  have 
been  able  to  extinguish  said  fire  Immediately 
and  witbont  any  appreciable  damat^  to  ap- 
pellant. 

Appellant  filed  a  bill  of  particulars  show- 
lug  in  detail  the  loss  it  had  sustained  by  roa- 


sou  of  the  fire,  and  alleged  that  it  was  dam- 
aged In  tbB  sum  of  9229,967.67,  and  prayed 
Judgment  for  that  amount.  Appellee  demur- 
red to  the  complaint,  for  Hie  reason  that  the 
facts  all^^  in  the  omnplaint  were  Insuffl- 
d^t  to  amstltute  a  cause  at  action  against 
the  appellee,  and  did  not  entitle  the  appel- 
lant to  a  recovery  in  said  action. 

The  court  sustained  tbe  demurrer  and  dis- 
missed the  complaint,  and  tbia  appeal  has 
been  duly  prosecuted  from  that  action  of  the 
court 

J.  W.  Blackwood,  Dan  W.  Jones,  and  W. 
L.  Terry,  all  of  Little  Rock,  for  appellant 
Moore,  Smlfli  A  Moore,  of  Little  Bock,  for 
apiwllee. 

SMITH,  J.  (after  stating  the  facts  as 
above).  Appellee  insists  that  the  demurrer 
was  proptfly  sustained  for  the  following  rea- 
sons: First  That,  at  the  time  of  the  fire  in 
question,  the  agreement  relied  on  had 
been  discha^ed  by  the  destruction  of  the 
first  building  and  tbe  sprinkler  system,  and 
that  the  obligations  of  both  tbe  parties  un- 
der the  agreement  had  ceased.  Second. 
That,  under  the  terms  of  the  license  agree- 
ment the  water  company  did  not  contract 
and  was  not  obligated  to  perform  any  special 
service,  and  that  the  only  purpose  of  the  re- 
cital In  the  first  clause  and  the  fourth  par- 
agraph, of  the  license  was  to  limit  the  use 
that  could  be  made  of  water  discharged  into 
the  sprinkler  system.  Q!ld.rd.  That,  under 
the  express  provisions  of  tbe  fifth  paragraph, 
the  water  company  was  to  be  exempted  from 
liability  for  any  cause  whatsoever  in  con- 
nection with  or  growing  out  of  the  license. 
It  will  be  unnecessary  to  discuss  either  of 
the  first  two  reasons  offered  by  appellee  in 
support  of  its  demurrer,  as  we  think  the 
third  reason  is  well  taken  and  is  decisive  of 
thlsa  case. 

[1]  It  Is  settled  that  the  complaint  states 
no  cause  of  action  unless  one  Is  created  by 
the  provisions  of  the  contract  sued  upon.  In 
the  case  of  CktlUer  v.  Newport  Light  &  Power 
Co.,  100  Ark.  47,  139  S.  W.  835,  Ann.  Cas. 
1913D,  45S,  It  was  said  (quoting  the  sylla- 
bus): "A  private  citizen  cannot  sue  a  water 
company  to  recover  damages  for  losses  by 
fire  sustained  by  him  by  reason  of  the  water 
company's  failure  to  furnish  a  certain  pres- 
sure of  water  for  the  extinguishment  of  fires, 
as  there  Is  no  privity  of  contract  between 
him  and  the  water  company  which  will  allow 
him  to  sue  for  a  breach  of  the  contract  or 
of  tbe  duty  growing  out  of  the  contract  with 
the  city."  The  allegations  of  the  complaint 
in  that  case  were  that  the  water  company 
had  entered  Into  a  contract  with  the  city 
whereby  it  had  agreed  to  furnish  said  city 
with  pure,  wholesome  water  for  the  use  of 
Its  dtlzens  and  "for  any  quantity  sufficient 
to  protect  the  residents  of  the  dty  from  loss 
by  fire."  The  authorities  were  there  review- 
ed, and  it  was  said  the  great  weight  of  an- 
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titoilty  Is  against  a  reooreiT  by  a  pilTate 
property  owner,  who  In  that  case  bad  no 
special  contract  with  the  water  company. 

But  appellant  allies  Its  right  to  recover 
under  the  contract  herein  set  ont  and  says: 
"Whatever  the  rights  of  the  appellant  may 
taaTe  been  under  the  or^Unance  (of  the  dty  of 
Little  Bock  granting  the  trancblBe  to  the  wa- 
ter oompany),  there  can  be  no  question  about 
what  its  rights  are  under  the  contract,  or 
license,  set  out  In  Its  complaint" 

Appellant  cites  a  number  of  cases  where 
the  recovery  of  damages  against  water  com- 
panies was  sustained  for  a  failure  to  fur- 
nish water,  bat  a  nnmb^l'  of  these  cases  was 
reviewed  In  the  case  of  Uklah  City  v.  TJkiah 
Water  &  Improvement  Co.,  142  Cat  173,  7S 
Pac.  773,  64  L.  B.  A.  231,  100  Am.  St  Rep. 
107,  and  It  was  there  said:  "In  each  of  these 
cases  It  will  be  observed  that  the  court  was 
dealing  wltb  contracts  whereby  the  water 
companies,  for  valuable  concessions  and  ex- 
clusive privileges,  bad  agreed  to  do  and  to 
maintain  certain  apedflc  things  by  way  «f 
protection  f  nnn  flre,  end  the  gravamen  of  the 
charge  asalnst  each  and  all  of  tbe  companies 
was  that  tbsy  had  violated  their  contracts 
in  falling  to  do  the  particular  Odngs  fbr  the 
doing  of  which  they  had  expressly  contract- 
ed. The  broad  distinction  between  those 
cases  and  the  one  at  bar  Is.  as  pointed  ont  in 
me  tqtlnion  of  the  trial  Judge,  that  there  is 
no  express  covenant  In  the  contract  between 
this  plaintiff  and  this  defimdant,  and  the  se- 
cniity  to  plaintUTs  property  was  tnily  the 
same  security  whirti,  In  the  exercise  of  its 
governmental  fmuitlona,  tbe  plaintiff  had  ob- 
tained for  Oie  whole  town." 

In  the  case  of  Nltihans  Bros.  v.  Contra 
Costa  Water  Co.,  1B9  Cal.  dOS,  113  Pac.  375, 
36  L  R.  A.  (N.  S.)  1045,  an  action  was  brought 
to  recover  damages  for  an  allured  breach  of 
a  contract  to  supply  water  to  the  premises 
of  the  plaintiff  for  flre  protection.  The 
court  held  tiie  duty  of  the  water  company, 
engaged  In  supplying  water  to  a  dty,  to 
famish  water  on  the  consumer's  premises 
fbr  fire  protection  can  only  be  created  by 
an  express  contract  between  the  water  com- 
pany and  the  consumer.  In  that  case  it  was 
contended,  with  respect  to  the  liability  of  tiie 
defendant,  that  It  was  not  necessary  to  show 
an  express  or  special  contract  betweeo  the 
parties  for  flre  protection;  that  from  the 
fact  that  plaintiff  had  Installed  hydrants  on 
its  premises  for  use,  should  a  flre  occnr,  and 
defendant  had  connected  its  water  system 
therewith  and  charged  the  ordinance  rates 
for  water  and  for  the  hydrants,  a  contractual 
relation  was  thereby  assumed  by  defendant 
to  have  constantly  on  hand,  or  at  least  to  ex- 
erdse  ordinary  care  to  have,  a  sufficient  sup- 
ply  of  water  available  at  the  hydrants  to  ex- 
tinguish any  flre  which  might  arise  on  the 
premises,  with  a  corresponding  liability  for 
any  loss  occurring  as  a  direct  result  of  its 
failure  to  do  so.  Discussing  that  question. 


it  was  there  said:  "Before  proceeding  to  a 
dlscusslcm  of  this  claim,  it  Is  to  be  noted  that 
respondent  bases  its  right  of  recovery  solely 
on  contract— a  contract  which  It  asserts  ex- 
isted by  reason  of  the  relation  between  the 
parties.  Necessarily  its  right  to  recover  must 
be  supported  by  contract,  because  there  Is 
nothing  In  the  constltnttonal  provisions  of 
tbis  state  Impressing  the  dlstributicm  of  ap- 
propriated water  with  a  public  use  (Const 
art  14^  or  in  the  legislation  thereunder  (St 
1881,  p.  54),  which  imposes  upon  a  water 
company  any  obligation  to  furnish  to  the  mu- 
nicipality, or  Its  inhabttants,  any  spedfled 
quantity  of  water;  <ff  water  for  any  particu- 
lar purpose.  Hence  no  action  In  t»rt  for 
failure  to  have  a  supply  cf  water  at  the 
premises  erf  a  consumer  in  a  dty  or  town  for 
the  extingulshmoit  of  flre,  or  for  any  other 
purpose,  is  given  under  any  statute  or  rule 
of  law  in  this  state;  and  boice.  vrtiere  lia- 
bility is  sought  to  be  created,  it  can  only 
arise  from  a  private  contract  between  the 
company  and  a  consumer,  under  wlildi  an 
obligation  to  famish  water  for  a  vedlled 
purpose  is  undertaken  by  tbe  oompnpy." 
Uklah  V.  UUah  Water  ft  Imp.  Go.  1^  (M. 
176,  76  Pac.  m.  64  L.  B.  A.  281, 100  Am.  St 
Rep.  107.  And  In  condndtng  a  review  of 
the  authorities  on  this  BOhJed^  it  was  tiwn 
said:  "In  all  tboee  cases,  the  Uabllity  was 
not  sought  to  be  imposed  or  sustained  on  an 
Inuiilied  ctmtract  qtrlnglng  tnm  Urn  ordinary 
relation  of  a  public  water  company  and  its 
oonsamers,  bnt  upon  a  contract  irtier^y  pd- 
vate  water  companies,  for  particular  conces- 
sions and  privileges  extended  th^  by  the 
dties.  had  expressly  agreed  to  famish  water 
for  protection  against  lire,  and  Q»ey  wero 
held  liable  for  a  fUlnre  to  give  i^t  lAey 
had  expressly  obligated  thooselvee  to  fur- 
nish." 

The  right  of  the  water  company  to  make 
sach  a  contract  as  tbe  one  here  sned  on,  and 
in  which  an  attempt  is  made  to  limit  its 
liability  for  damages  flowing  from  a  breadi 
tha«of,  was  discussed  In  the  case  of  Budian- 
an  ft  Smock  Lumbdr  Co.  v.  Bast  Jersey  Coast 
Water  Oo..  71  N.  3.  Law,  860,  69  Atl.  31,  In 
which  case  tiie  court  held  that  by  the  terms 
of  the  contract,  involved  In  that  case,  the 
defendant  water  company  agreed  to  furnish 
the  plaintiff  "water  for  flre  protection,"  and 
tbe  plaintiff  agreed  to  pay  for  the  same  at 
the  rate  of  $16  per  year  for  a  period  of  fire 
years.  The  contract  provided  that  tbe  rules 
and  regulations  of  the  company  were  made 
a  part  thtereof  with  Uke  effect  as  though  writ- 
ten therein.  One  of  the  rules  referred  to 
was  In  the  following  words:  "The  company 
rwrves  the  right  to  shut  off  the  water  for 
alterations,  extensions,  and  repairs,  and  to 
stop  and  restrict  the  supply  of  water  when- 
ever It  may  be  found  necessary,  and  tbe 
company  shall  not  be  liable  under  any  dr- 
eam stances  for  a  d^d^cy  or  failure  In  the 
supply  of  watw,  wbaQua  occaaloned  Iv 
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sbatttng  off  water  to  make  repairs  or  con- 
necUons,  oe  tor  any  cause  whatsoerer."  The 
court  said:  "Consequently  the  only  matter 
DOW  presented  for  conslderatiou  1b  the  true 
construction  of  the  clause,  In  the  rnle  cited, 
relleviiig  the  defendant  from  liability  for  a 
deficiency  or  failure  In  the  sopply  of  water,  for 
the  taoldli^  of  the  trial  jndge  above  referred 
to  eliminated  from  the  ease  the  question 
whether  a  public  agent  (sucb  as  a  water  com- 
pany usually  Is)  may,  by  contract  with  a  con- 
sumer, limit  Its  liability  for  a  failure  In  the 
supply  of  water  agreed  to  be  furnished,  due 
to  Its  own  negligence.   The  meaning  of  the 
clause  does  not  seem  open  to  doubt.  Elccept 
for  its  presence  in  the  contract,  the  liability 
of  the  defendant  would  haTe  been  absolute  to 
respond  for  all  damages  sustained  by  the 
plaintiff  by  failure  of  the  defendant  to  sup- 
ply sufficient  water  for  fire  protection.  Mid- 
dlesex Water  Co.  v.  Knappmann-Whiting  Co., 
64  N.  J.  Law,  240,  45  Atl.  692  E49  L.  R.  A. 
5721  81  Am.  St.  Rep.  467.   The  manifest  ob- 
ject of  Its  insertion  was  to  do  away  with  that 
absolute  liability.   By  Its  terms  the  plalntlfr 
agreed  not  to  hold  the  defendant  responsible 
for  damages  resulting  from  'a  deficiency  or 
failure  In  the  supply  of  water,  wheth^  oc- 
oafdoned  by  shutting  ,  off  water  to  make  re- 
pairs or  conaectlons  or  for  any  other  cause 
ivhataoerer.'   The  use  of  the  word  *what80- 
erer*  la  significant.    If  that  word  had  not 
been  present,  it  might  well  be  considered 
that  the  parties  intended  that  the  defend- 
ant should  be  relieved  from  responsibility 
only  wh«i  the  failure  of  water  was  due  to 
some  cause  similar  to  those  specifically  men- 
tioned.   But  'any  cause  whatsoever'  em- 
braces every  possible  cause,  not  only  those 
aridng  ant  of  tiie  exigencies  of  the  defend- 
ant's business,  but  those  resulting  solely  from 
the  defendant's  negligence.  The  plaintiff  hav- 
ing agreed  that  the  defendant  should  not 
be  responsible  for  damages  sustained  by  it, 
resnltinR  from  the  failure  of  the  latter  to 
famish  It  with  sufficient  water  for  fire  pro- 
tection, even  tliougb  such  failure  was  dne 
to  the  n^llgence  of  the  defendant,  a  verdict 
in  its  favor  was  without  1^1  justification." 

[2]  The  law.  therefore,  appears  to  be  that 
If  a  water  company  enters  into  a  contract 
iiith  a  private  owner  to  famish  water  tat 
a  specific  purpose,  or  any  specific  quantity, 
It  Is  liable  for  all  damages  proximately  caused 
by  the  breadi  of  sach  contract ;  but  It  also 
appears  to  fee  settled  that  the  llabilltlee  of 
a  vatff  company  are  such  only  as  are  created 
by  Uie  contract  entered  Into  fOr  farnlshlng 

[I]  What,  therefore,  are  the  engagements 
ot  appellee  under  the  contract  herein  sued 
This  contract  Is  to  be  construed  as 
>  whole;  and  while  It  does  provide  for  a 
^edfled  water  service,  In  conslderatimi  of 
ilte  sum  of  money  there  named,  It  was  there 
opiessiy  stipulated  that  ttie  Ucciue  thm  to 
l«S.W.-8e 


connect  with  appellee's  mains  and  to  use  its 
water  did  not  contemplate  Ofiy  apeoial  service 
or  conditions  on  the  part  of  the  water  com- 
pany, and  the  license  expressly  declares  the 
water  company  to  be  free  and  exempt  from 
any  and  all  claims  for  damages  or  Injuries 
to  persons  or  property  by  reason  of  fire,  wa- 
ter, failure  to  supply  water  or  pressure,  or 
any  other  cause  whatsoever."  Appellant  In- 
sists that  this  limitation  of  liablUty  is  void 
because  It  la  against  public  policy  to  permit 
a  public  service  corporation  to  relieve  Itself 
from  damages  for  the  nonperformance  of  Its 
contractual  or  charter  duties,  and  cases  are 
cited  in  support  of  that  proposition,  and  it  Is 
urged  that  the  same  reason  of  public  policy, 
which  prevents  common  carriers  from  stipu- 
lating against  their  own  negligence,  would 
operate  to  prevent  a  public  service  corpora- 
tion like  appellee  from  stipulating  against 
liability  for  a  breach  of  Its  contract  to  fur- 
nish water.  But  appellant's  analogy  is  not 
well  taken.  There  would  be  no  liability 
against  appellee  but  for  the  contract,  and 
that  liability  Is  only  such  as  the  contract 
creates.  Whereas  the  liability  of  a  carrier 
Is  not  created  by  ite  contract  wiQk  the  ship- 
per ;  its  duties  are  fixed  by  the  common  law; 
and  ite  written  or  special  contract  with  tJte 
Individual  shipper  Is  usually  for  the  purpose 
of  limiting  or  restricting  ite  liability,  and 
certain  llmltetions  are  said  to  be  contrary 
to  public  policy  and  therefore  void.  Here 
appellee,  by  the  temts  of  the  contract  sued 
on,  assumed  a  certain  obligation,  which  was 
created  by  the  contract,  and  which  otherwise 
had  no  existence;  and  it  assumed  this  obli- 
gation only  upon  the  condition  stated  In  para- 
graph 5  of  the  contract  This  paragraph 
does  not  undertake  to  exempt  the  water 
company  from  damages  for  ttie  breadi  of 
this  contract,  but  only  provides  that  it  shall 
"be  bee  and  exempt  from  any  and  all  dalms 
for  damages  or  Injury  to  persons  or  property 
by  reason  of  Are,  water,  failure  to  supply 
water  or  pressure,  or  any  other  cause  what- 
soever." This  exemption  reHeves  from  a 
llaUlity  which  would  arise  under  the  con- 
tract from  a  failure  to  famlbfa  water  in 
the  event  of  a  flie.  But  while  It  does  con- 
tain an  exemption  from  a  eonseqnoitlal  Ua- 
fellity,  which  might  follow  the  failure  to 
turn  on  the  water,  it  does  not  contain  any 
exemption  from  liability  for  a  direct  breach 
of  It  The  only  rl^t  of  action  under  this 
contract  is  tiie  one  ex  omtractn,  and  this 
action  could  be  maintained  independratly  of 
the  fact  that  a  Are  has  occurred,  and  the 
damages  recoveraUe  for  the  breach  of  the 
contract  are  not  augmented  by  the  occur- 
raace  of  the  Are. 

The  only  damages  here  sued  for  are  those 
which  resulted  from  the  fire,  and  we  con- 
clude, therefore,  that  the  demurrer  was  prop- 
erly sustained,  and  the  Judgment  of  the  court 
hdow  is  QwreCare  affirmed. 
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HAWKINS  T.  BBBVBS.    (No.  267.) 

(Supreme  Ooart  of  ArkaniaB.   April  13,  1914.) 

1.  Deeds  (|  129^  —  Bstati  Conveyed  —  Life 
Estate. 

A  deed  to  one  and  the  heln  of  ber  body 

only  conveyed  a  life  estate  to  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  18  351,  360-365.  416-^,  434.  435 ;  Dec: 
Dig.  1 129.«] 

Z  GUABDXAH  AND  WABD  <|  62*)— SaLX  Of 

Wabd's  Laxto— Pubohabe  bt  Guabdiak. 
A  life  tenant  holding  under  a  ooore^ance 
of  mortgaged  lauds  to  herself  and  the  heirs  of 
her  body,  could  not  have  confirmed,  as  against 
the  remaiuderman,  her  minor  daughter,  the  title 
which  ifae  attempted  to  aoqoire  at  the  mortgage 
foredoBure  sale;  Kith7*B  Dig.  |  3757.  tnakhig 
the  mother  the  natural  guardian  of  her  daugh- 
ter. 

[Bd.  Note.— For  other  cbkb,  see  Guardian 
and  Ward,  Otnt  Z>tg.  H  28»^;  Dec.  Dig.  | 
62.*] 

8.  JuDOHXirT  (i  796*)  —  OoncLirszvEKESs  — 
QcnanoNS  Iitolvded— Questionb  Not  in 

ISBTTE, 

Since  the  right  of  a  life  tenant,  holding  nn- 
der  a  conveyance  of  mortgaged  lands  to  herself 
and  the  heirs  of  her  body,  to  purchase  at  mort- 
gage foreclosure  sale  as  against  her  daughter 
could  not  be  raised  in  the  foreclosure  proceeding, 
the  decree  of  foreclosure  would  not  prevent  the 
daughter  from  dmying  her  right  to  purdiase  in 
a  proceeding  by  the  ufe  tenant  to  confirm  the 
sale;  the  burden  being  on  the  life  tenant  to 
show,  in  sudi  proceeding,  that  she  bad  a  title 
to  quiet 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |f  1264,  1265;  Dec  Dig.  {  736^1 

4.  GUABDIAN  AND   WaBD  ({   130*)— DdTY  TO 

Offgb. 

A  life  tenant,  holding  mortgaged  property 
under  a  conveyance  to  herself  and  hw  bodily 
heirs,  who  purchased  the  property  at  the  mort- 
gage foreclosure  sale,  cannot  in  an  action  to 
confirm  her  title,  as  against  her  minor  daugh- 
ter, the  remainderman,  assert  her  right  to  re- 
cover, notwithstanding  the  insufficiency  of  the 
petition,  c  i  the  nonnd  that  defendant  should 
nave  offered  contnbution  tor  the  purchase  price ; 
plaintiff  having  declined  to  amend  her  petition 
so  as  to  ask  ftweclosure  of  the  lien  on  the  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  S|  440-446;  Dec.  Dig.  { 130.*] 

Appeal  from  Greene  <%ancery  Court; 
Chaa.  D.  Frierson,  Chancellor. 

Suit  by  Willie  H.  Hawkins  against  Minnie 
Pauline  Reeves.  From  a  lodgment  dismiss- 
ing the  petltton,  petitioner  appeals.  Affirmed. 

November  90,  1887,  W.  H.  SolUs  execnted 
a  mortgage  to  the  Ainerlcan  Mortgage  Com- 
pany on  a  certain  tract  of  land  in  Greene 
connty  to  secure  a  note  of  the  mortgagor  of 
the  same  date.  He  afterwards  conveyed  the 
same  land  to  appellant  and  the  heirs  of  her 
body,  warranting  the  title  against  all  lawful 
claims  except  the  mortgagee.  After  this 
So  Ills  died.  The  mortgage  was  afterwards 
foreclosed  by  suit  in  chancery  court  against 
the  administrator  and  hcdrs  of  SoUls.  At  the 
sale,  made  under  the  direction  of  the  dtancery 
court,  appellant  purchased  the  land,  paying 
therefor  the  som  of  f  718,  and  received  a  deed 
of  the  commljssloner,  which  was  duly  approved 


by  the  court  On  the  lOtti  day  of  Deconber, 
1912,  appellant  ffled  her  petition  lu  the  Greene 
chancery  court  to  confirm  title,  under  sec- 
tion 661  of  Klrby's  Digest  et  sea.,  alleging 
that  she  was  the  owner  of  the  land  deecribed 
by  reason  of  the  conveyances  mentioned,  and 
that  there  was  no  person  In  possession  of  the 
property  claiming  title  adverse  to  her,  un- 
less it  was  the  said  defendant,  Maiy  Pauline 
Beeves,  etc.  Summons  was  issued  against 
the  appellee  and  served  upon  her.  Appellee 
at  the  time  was  a  minor,  about  15  years  old, 
and  the  only  bodily  heir  of  the  appellant 
R.  E.  Johnson  was  appointed  by  the  court 
guardian  ad  litem  for  the  app^ee,  and  od 
her  behalf  filed  a  demurrer  to  the  petition, 
setting  up  that  It  did  not  state  facts  suffldeni 
to  constitute  a  cause  of  action.  The  guardian 
ad  litem  also  filed  an  answer,  denying  spe- 
cifically each  of  the  allegations  of  the  com- 
plaint Upon  the  hearing,  the  proceedings 
of  the  chancery  court  under  which  appellant 
obtained  her  title  were  introduced,  and  tax 
receipts  for  the  years  1910.  1911.  and  1912. 
The  court  found  that  the  proceedings  for  cod- 
flrmatlon  as  to  notice,  tax  receipts,  etc,  were 
in  due  form.  The  court,  after  hearing  the 
ai^oment,  offered  to  grant  petitioner  leave 
to  amend  her  petition  so  as  to  ask  a  fore- 
closure of  the  lien  in  bier  favor  against  the 
property  described  in  the  petition.  The  peti- 
tioner declined  to  amend,  but  stood  upon 
her  petition.  The  court  thereupon  sustained 
the  d^urr»,  and  dismissed  the  petition  for 
want  of  equity. 

Hawthorne  &  HawOuHrne,  of  Jonesboro, 
for  appellant  B.  L.  Johnscm,  of  Para- 
gould,  for  appdlee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1]  I.  Apptilan^  under  our  statute  and  ded* 
slons,  acquired  r  Ufe  estate  to  ttie  land  In 
controversy  by  virtue  of  lite  deed  of  SolUa 
to  her.  Horsdey  et  aL  v.  Hilbum,  44  Ark. 
468;  Wllmans  et  aL  t.  Bobliiaon,  67  Ark. 
617,  65  S.  W.  960. 

tl]  Her  purchase  of  the  laud  at  Oie  fore- 
doBure  sale  gave  her  no  title  whlcb  she  could 
confirm  as  against  the  appellee.  Appellant 
was  tiie  natural  guardian  of  appellee.  Klr- 
by's Digest,  f  3757. 

In  Hludman  v.  OXkmnor,  54  Ark.  627,  16 
S.  W.  1062, 18  L.  R.  A.  490,  on  petition  of  the 
curator  of  the  estate  of  minor  children,  the 
probate  court  ordwed  a  sale  of  ontain  lands 
belonging  to  them.  The  land  was  purchased 
by  om  who  stood  in  tlie  relation  of  quasi  na^ 
ural  guardian  to  tlie  ndsors  at  thdr  request 
The  sale  was  reported  to  and  confirmed  by 
the  court  In  that  case  we  said:  ''Mo  one 
placed  in  a  situation  of  trust  or  confidence 
in  reference  to  the  subject  of  tlie  sale  cao 
be  purchaser  on  his  own  account  of  the  prop- 
erty sold."  And,  after  reviewing  many  cases 
of  our  own  and  otiMr  courts,  Judge  BatUct 
speaking  for  the  court,  said:  doctrinK 
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as  to  portdiases  1^  trustees,  guardtaaa,  ad- 
minlstratora,  and  persons  having  a,  confiden- 
tial character  arla^  from  the  relation  be- 
tween the  parties,  and  not  from  the  drcum- 
stance  that  they  have  power  to  control  the 
sale."  Again:  "If  the  trustee,  or  other  per- 
son having  a  ooufldentlal  character,  can  hoy 
in  an  honest  case,  he  may  In  a  case  having 
that  appearance,  but  which  may  be  grossly 
otherwise,  and  yet  the  power  of  the  court, 
because  of  the  infirmity  of  hnman  testimony, 
would  not  be  equal  to  detect  the  deception. 
It  Is  to  guard  against  this  uncertainty  and 
the  hazard  of  abuse,  and  to  remove  the  trus- 
tee and  other  persons  having  confldenttal 
relations  from  temptation,  that  the  rule  does 
and  will  permit  the  cestui  que  trust  or  other 
person  to  come  at  his  option,  and  without 
showing  actual  Injury  or  fraud,  have  the 
sale  set  aside." 

In  the  recent  case  of  Burel  v.  Baker,  89 
Ark.  168,  U6  8.  W.  ISl,  we  held  that  a  moth- 
er occupies  a  relation  of  trust  or  confldeace 
to  her  childr^  which  precludes  her  from 
purchasing  their  land.  If  the  purchase  at 
foreclosure  sale  by  a  mother,  a  life  tenant, 
of  lands  belonging  to  the  heirs  of  her  body 
gives  her  no  title  which  she  could  hold 
against  them,  and  which  could  be  set  aside 
at  their  Instance,  then,  of  course.  It  neces- 
sarily follows  that  she  could  not  have  a 
title,  which  she  had  acquired  by  purdiaae 
of  their  lands,  confirmed  as  against  than. 
The  doctrine  announced  in  the  above  and 
other  cases  of  our  own  court  necessarily  rules 
the  question  under  consideration.  See  oth- 
er cases  dted  there. 

Appellant  relies  upon  cases  which  hold  that 
the  relation  of  the  life  tenant  to  the  remain- 
derman is  not  of  such  a  fiduciary  character 
that  he  cannot  purchase  the  property  at  a 
foreclosure  sale  wbltli  will  give  him  a  fee- 
simple  title.  But  there  is  a  contrariety  of 
view  as  to  whether  or  not  the  pnrdiase  by 
a  life  tenant  of  an  outstanding  title  gives 
him  a  fee-simple  title,  one  that  he  can  assert 
against  the  rights  of  the  remainderman.  The 
solution  of  that  question  does  not  arise  upon 
the  facts  alleged  In  the  comtdalnt  under  re- 
view. It  Is  the  fact  of  fiduciary  or  confiden- 
tial relation,  and  not  the  fact  of  her  life 
tenancy,  that  precludes  the  appellant  from 
the  right  to  purchase,  and  the  right  to  have 
the  title  acquired  by  her  purchase  at  the 
foreclosure  sale  confirmed  as  against  the  ap- 
pellee. Therefor^  the  authorities,  which 
merely  hold  that  a  t^ant  for  life  occupies 
no  position  of  trust  or  confidence  to  the  re- 
mainderman, where  no  relation  of  trust  or 
confidence  Is  shown,  are  not  applicable  to 
the  facta  disclosed  by  this  record. 

[3]  II.  Appellant  contends  that  appellee 
was  bound  by  the  decree  of  foreclosure,  and 
that  the  approval  of  the  deed  under  that  de- 
cree gave  appellant  title  as  against  the  ap- 
pelle&  Bnt  the  iflsne  now  betweoi  appellant 
and  appellee  was  not  raised,  and  could  not 


have  been  raised.  In  the  foreclosure  proceed- 
ings. Appellant  Is  seeking  to  quiet  title 
against  appellee,  and  the  burden  is  uj^n 
appellant  to  show  that  she  has  title  to  quiet. 
Ttaa  she  fails  to  do. 

[4]  III.  The  appellant  next  contends  that 
she  should  recover  In  this  action,  as  the  ap- 
pellee, in  order  to  defend,  should  have  of- 
fered contribution.  The  record  shows  that 
the  court  "offered  to  grant  petitioner  leave 
to  amend  her  petition  so  as  to  ask  a  fore- 
closure of  the  lien  against  the  property  de- 
scribed In  the  petition  to  confirm."  This  the 
appellant  dedlned,  but  stood  upon  her  peti- 
tion. The  only  question,  therefore,  is  as  to 
whether  her  petlticm  stated  a  cause  of  ac- 
tion. The  court  correcCly  ruled  that  It  did 
not 

The  Judgment  la  therefore  affirmed. 


FOBBBS  et  aL  T.  RBINMAM  &  WOLffORT. 
(No.  261.) 

(Supreme  Court  of  Arkansas.    April  13,  1914.) 

L  Gabbiebs  (SS  285,  280*)— Pbivais  0*i»°'»»« 
— LsrriNa  Autouobuje  with  Dbivu— Gabs 
Bbquibed. 

Those  of  whom  one  hires  an  automobile 
with  a  chauffeur  to  drive  him  and  his  guests 
where  he  directs  become  a  private  carrier  for 
hire,  and  as  such  required  to  use  ordinary  care 
and  diligence  in  the  performance  of  tiie  duty 
imposed  oa  them  by  the  contract 

[Ed.  Note.~For  other  cases,  see  Carriers, 
Cent.  Dig.  «  966,  967,  1085-1092,  1098-1103/ 
1105, 1106, 1109,  1U7;  Dec.  Dig.  {S  235,  280.*] 

2.  Master  and  Servant  (|  301*)— Liabiutt 

or    MaSTEB  —  INJUBT    TO    OOOUPAHTS  OV 

HiBsn  Avtouobiu:. 

Those  who  let  an  automobile  wltb  a  chauf- 
feur to  drive  the  hirer  with  hia  guests,  he  havli^ 
no  authority  over  the  chauffeur,  except  to  direct 
where  the  car  shall  be  driven,  are  liable,  as 
master,  for  the  ueglisence  of  the  driver,  whereby 
the  occupants  are  injured ;  their  duty  not  being 
limited  to  care  In  selection  ol  a  car  and  driver. 

[£d.  Note.— For  other  cases,  see  Master  and 
Sgrmut^  Gent  Dig.  H  1210^6;  Dec  Dig.  f 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty ;  Guy  Folk,  Judge. 

Two  actions,  one  by  Mary  Forbes,  admin- 
istratrix of  Ueorge  Forbes,  deceased,  the 
other  by  Mrs.  B.  L.  Smith,  both  against  Beln- 
man  &  Wolfort  consolidated  for  purpose  of 
trial-  From  a  judgment  on  a  verdict  direct- 
ed for  defendant,  plaintiffs  appeal.  Beversed 
and  remanded  for  new  trial. 

Bradshaw,  Bhoton  &  Helm,  of  Little  Hock, 
tor  appellants.  Baldy  Vinson  and  Mehaffyf. 
Retd  &  Hehafly,  aU  of  utUe  Bock,  for  ap- 
peUeew 

HART,  J.  Appellants  brought  separate 
suits  against  api>ellees  to  recover  damages 
on  account  of  the  alleged  negligence  of  appel- 
lees, and  the  cases  were  consolidated  for  the 
purpose  of  trial. 

[1,2]  The  facta*  so  far  as  are  necessary 
for  a  determlnatton  of  the  Isaoe  raised  by 
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the  appeal,  are  as  follows:  Appellees  had 
beeu  engaged  in  the  liTery  baslneas  In  the 
city  of  Little  Bock  for  several  years,  and, 
In  coimectlon  therewith,  rented  automobiles 
to  such  persons  as  they  chose.  In  May,  1912, 
George  Forbes  telephoned  to  appellees  for  an 
automobile  and  driver  to  be  used  by  him  and 
some  guests  in  driving  about  the  dty  of  Little 
Rock.  Forbes  had  hired  automobiles  from 
appellees  before  this  time.  Appellees  sent  an 
automobile  and  driver  to  the  place  designated 
by  Forbes.  Forbes,  and  Mr.  and  Mrs.  B.  L. 
Smith  as  tals  guests,  entered  the  automobile 
and  gave  directions  to  the  driver  as  to  the 
places  where  they  wished  to  go.  The  driver 
had  control  of  the  machine,  and  the  manage- 
ment of  it,  and  drove  It  to  the  places  directed 
by  Forbes.  While  going  along  High  street, 
in  the  dty  of  Little  Rock,  the  automobile 
ran  into  an  express  wagon,  and  Forbes  was 
killed  and  Mrs.  Smith  severely  Injured.  The 
testimony  on  the  part  of  appellants  tends 
to  show  that  the  collision  occurred  by  reason 
of  the  negligence  of  the  driver  of  the  anto- 
mol^le,  while  the  testimony  of  appellees  tends 
to  show  that  It  was  caused  by  the  n^llgenoe 
of  the  driver  of  the  express  wagon.  Appel- 
lees testified  that  the  chauffeur  In  charge  of 
their  car  was  an  experienced  driver,  and  had 
been  in  their  employment  as  long  as  they  had 
been  in  the  business  of  bdrlng  out  automo- 
biles; that  he  had  never  had  an  accident 
before,  and  was  both  careful  and  skillful ; 
that  the  car  in  question  cost  $3,500,  and  was 
in  perfect  condition.  The  circuit  court  di- 
rected a  verdict  in  favor  of  appellees  on  the 
ground  that  the  only  duty  appellees  owed  to 
the  occupants  of  the  car  was  that  of  exer- 
cising ordinary  care  In  furnishing  a  safe  au- 
tomobile and  a  careful  and  reliable  chauffeur. 
To  reverse  the  Judgment  rendered,  appellants 
have  prosecuted  this  appeal. 

Ur.  Hutchinson,  In  his  work  on  Carriers 
(3d  £^  vol.  1,  i  86),  says  that  private  car- 
riers for  hire  are  such  as  make  no  public  pro- 
fession that  they  will  carry  for  all  who  apply, 
but  who  occasionally,  or  upon  the  particular' 
occaslODt  undertake  for  compensation  to  ear- 
ly the  goods  of  others  upon  such  terms  as 
may  be  agreed  upon.  At  section  37,  the  same 
author  says  that,  the  bailment  to  the  private 
carrier  for  hire  being  for  the  mutual  benefit 
of  the  parties,  the  law  exacts  of  him  a  higher 
degree  of  diligence  than  of  the  carrier  with- 
out hire;  that  the  measure  of  his  duty  is 
what  Is  known  as  ordinary  care  or  diligence, 
and  for  the  lack  of  this  he  will  be  held  liable. 
Again,  at  section  96  of  the  same  volume,  he 
says:  "Ordinarily  livery  stable  keepers  en- 
gaged In  the  business  of  letting  for  hire  teams 
and  TOhlcIes,  either  with  or  without  drivers, 
are  not  carriers  of  passengers  vrithln  the 
legal  meaning  of  the  term.  They  do  not  hold 
themselves  out  as  undertaking,  for  hire,  to 
carry  Indiscriminately  any  person  who  may 
apply."  So  it  may  be  said  at  the  outset  that 
Hie  relation  between  the  hirer  of  the  vehicle 
and  the  owner  Is  that  of  bailee  and  bailor, 


and  the  liability  of  the  owner  la  governed 
by  the  rules  applicable  to  such  a  contract  of 
bailment  Appellees  hired  to  Forbes  an  auto- 
mobile and  driver  to  be  nSbd  by  him  and  his 
guests  in  driving  around  the  dt?  of  Little 
,  Rock ;  and  thus  they  became  a  private  car- 
rier for  hire,  and  as  such  were  required  to 
use  ordinary  care  and  diligence  In  tbe  per- 
formance of  the  duty  Imposed  upon  them  by 
the  contract.  Counsel  for  appellees  contend 
that  the  duty  Imposed  upon  the  latter  was  to 
exercise  ordinary  oore  and  skill  in  the  selec- 
tion of  the  motor  vehicle,  and  also  to  ex- 
ercise ordinary  care  and  prudence  in  the  se- 
lection of  a  careful  and  skilled  chauffeur. 
They  cite,  In  support  of  their  contention,  the 
following  cases:  McOr^or  v.  Gill,  114  Tesm. 
521,  86  S.  W.  818,  108  Am.  St  Bep.  919; 
Payne  v.  Halstead,  44  111.  App.  97;  Stanley 
V.  Steele,  77  Conn.  688,  60  Atl.  640,  69  L.  R. 
A.  661,  2  Ann.  Cas.  342;  Parker  t.  O.  O. 
Loving  &  Co,  (G«.  App.)  79  8.  E.  77. 

It  must  be  admitted  that  language  is  used 
In  all  these  opinions  which  tends  to  sustain 
the  contention  of  counsel  for  appellees ;   but  in 
r^ard  to  the  last  two  mentioned  cases  it  may 
be  said  that  the  Injury  to  the  occupant  of  the 
carriage  resulted  from  a  d^ect  in  the  car- 
riage Itself,  and  the  court  said  that  the  hirer 
of  the  carriage  was  only  bound  to  use  or- 
dinary care  and  diligence  In  tbe  selection  of  , 
the  vehicle.   T^e  language  of  the  court  to 
the  effect  that  the  owner  waa  only  required 
to  use  ordinary  care  and  diligence  to  select  a  j 
safe  and  careful  driver  Is  obiter,  for  the  ques- 
tion of  whether  the  master  had  furnished  s 
competent  and  careful  driver  was  not  an  la- 
sue  in  the  case.   In  the  first  two  cases,  viz., 
McGr^or  v.  GUI,  supra,  and  Payne  v.  Hal-  j 
stead,  supra,  the  Injury  was  caused  by  tbe 
alleged  negligence  of  the  driver,  and  the  court 
held  that  the  only  duty  the  owner  owed  to  the  j 
person  hiring  the  carriage  was  to  use  oril-  i 
nary  care  in  selecting  a  competent  and  skill-  | 
ful  driver;  bat  we  do  not  think  the  holding 
of  these  courts  can  be  sustained  upon  reason 
and  principle.    Indeed,  a  contrary  doctrine 
to  that  announced  by  the  Illinois  Court  ot 
Appeals  in  Payne  v.  Halstead  was  afterwardu' 
held  by  the  Supreme  Court  of  that  state  In 
a  case  which  we  shall  refer  to  later.  It  is  a 
general  rule  of  law  that  an  injured  person 
may  recover  against  one  or  both  of  tvo 
wrongdoers  between  whom  there  is  no  con- 
cert of  action,  whose 'concurring  act  produces 
the  Injury.    In  the  application  of  this  rule, 
this  court  held,  In  the  case  of  Hot  Springs 
Street  Ry.  Oo.  t.  Hildratb,  72  Ark.  572,  St 
3.  W.  245,  that  one  riding  In  a  private  cod- 
veyance  as  a  guest  of  Its  driver,  over  wbom 
be  has  no  authority  or  control,  and  who  la 
injured  by  tbe  negligence  of  a  third  party 
and  the  contributory  negligence  of  Ms  enter- 
tainer, Is  not  to  be  defeated  in  his  action 
against  the  negligent  third  party  by  ImpotM 
contributory  negligence.  The  reason  tbst  tbe 
driver's  negligence  la  not  Imputed  to  tbe  1d- 
Jored  occnpast  of  the  carriage  In  sach  caaes 
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l8  tliat  tbe  rdfttion  of  master  and  ssrvantt  or 
principal  and  agent,  does  not  eztot  between 
tbe  dilTer  of  the  carriage  and  the  person 
riding  In  It  with  him.       on  the  other  hand, 
a  master  fa  riding  In  his  own  carriage  with 
his  servant  driving,  and  the  master  is  Injored 
by  the  conenrrlng  n^llgence  of  his  driver 
and  a  third  person,  the  master  cannot  re- 
cOTcr  damages  for      Injuries  from  tbe  third 
person  because  the  negUgenoe  of  his  driver 
may  be  imtmted  to  blm.  The  reason  that  the 
nesllgence  of  the  driver  la  impnted  to  the 
master  Is  because  the  servant  la  nnder  the 
direct  control  of  tbe  master.  It  Is  alao  gen- 
erally held  that  the  owner  of  an  aatomobile 
who  leases  It  with  a  licensed  chauffeur  In 
cbarge  of  It  at  a  stated  smn  Is  liable  to 
strangers  for  the  ne^Igent  acta  of  tSie  chauf- 
feur, where  the  lessee  has  no  control  over 
him  excQ>t  aa  to  when  and  where  the  car 
shall  be  driven.  Sh^ard  v.  Jacobs,  204  Mass. 
110,  90  N.  B.  392,  26  L.  B.  A.  CN.  S.)  442,  1S4 
Am.  St  Bep.  648,  and  cases  dted.  Thfe  court 
held  ttiat  this  case  turned  upon  the  law  of 
master  and  servant,  and,  in  discussing  13ie 
question  of  whether  the  servant  In  su(fb  cases 
was  tbe  servant  at  the  Urer  or  tbe  person 
who  hired  ttie  carriage,  said:  "In  the  applica- 
tion of  these  principles  to  the  hiring  of  a 
carriage  with  horses  and  a  driver,  to  be  used 
for  the  conveyance  of  the  hirer  from  i^ce  to 
place,  it  has  been  held  almost  universally 
that  in  the  care  and  management  of  the  horse 
and  vehicle  the  driver  does  not  become  the 
servant  of  tbe  hirer,  but  ronalns  subject  to 
the  control  of  his  general  employer,  and  that 
therefore  the  hirer  Is  not  liable  for  his  neg- 
ligence In  "drivlDg." 

The  reason  the  owner  of  the  automobile 
was  held  liable  in  that  case  was  because  he 
stood  In  the  relation  of  master  to  the  chauf. 
fenr.  who  was  the  wrongdoer.  He  had  se- 
lected the  chauffeur  as  his  servant  from  the 
knowlectge,  or  the  belief,  of  his  nklll  and 
care,  and  the  servant  was  bound  to  receive 
and  obey  his  orders.  If  the  owner  of  a  mo- 
tor vehicle  hired  to  a  third  person,  who  ex- 
ercises no  control  over  the  driver  of  the  au- 
tomobile other  than  telling  him  where  to  go, 
is  liable  In  damages  to  pedestrians  or  the 
occupants  of  other  vehicles  who  are  Injured 
by  the  negligence  of  tbe  chauffeur,  we  can 
Bee  no  difference  In  principle  In  such  a  case 
and  In  one  where  the  occupants  of  the  car- 
riage are  injured  by  the  negligence  of  the 
chauffeur;  for  the  liability  of  the  owner  Id 
each  ease  turns  upon  the  question  of  wheth- 
er the  chauffeur  Is  his  servant  or  not  If 
the  chauffeur  is  tbe  servant  of  the  owner,  as 
to  strangers,  It  cannot  upon  principle  be  said 
that  be  is  the  servant  of  tbe  person  hiring 
the  vehicle  when  tbe  latter  Is  taijured  and 
sues  the  owner  for  damages. 

Counsel  for  appellants  have  dted  numer- 
ous cases  in  their  brief;  but  many  of  them 
have  only  an  indirect  application  to  the  facts 
of  Oie  present  case,  and  we  shall  only  dte 
those  which  we  deem  sauaxely  in  point  In 


the  ca«e  of  Jbhnson  v.  Ooe^i  287  HL  88i  88 
N.  a  678,  21  U  B.  A.  (N.  S.)  81,  the  court 
held:  *'The  owner  of  a  passenger^arrylng 
automobile  cannot  escape  llablU^  for  Uijury 
to  a  passenger  caused  by  collision  between 
the  automobile  and  a  street  car,  If  tlie  chauf- 
feur n^lgently  ran  near  the  car  at  high 
weed  without  having  the  machine  nnder  con. 
trol,  and,  without  audi  negligence,  the  acd- 
dent  would  not  have  happened,  althoi^  the 
immediate  cause  of  tha  accident  was  the 
breaking  of  a  brake  rod  ttirou^  a  latent  de- 
fect for  whldi  the  owner  was  not  responsi- 
ble." 

In  ttie  case  of  Qerretson  v.  Bambler  Ga- 
rage Co.,  149  Wis.  828,  136  N.  W.  186,  40  L. 
B.  A.  (N.  S.)  4S7,  the  Supreme  Court  of  Wis- 
consin held :  "A  cbauflMr  sent  by  tlie  owner 
of  a  garage  to  operate  an  automoUle  leased 
for  a  pleasure  rld^  and  who  olwys  the  direc- 
tions of  the  leasee  merely  as  to  routes,  is  the 
servant  of  the  owner  of  the  garage,  and  the 
latter  will  be  liable  for  injury  inflicted  upon 
oocupante  of  the  car  through  his  negligence." 

In  the  case  of  Meyers  v.  Tri-State  Automo- 
bile Co.,  121  Hinn.  68,  140  N.  W.  184,  44  L. 
B.  A.  (N.  S.)  113,  the  Supreme  Court  of  Mln- 
nesote  held :  "Where  a  dealer  in  automolilles 
and  owner  of  a  garage  lete  a  ear  for  hire  and 
furnishes  a  driver,  and  the  hirer  exercises  no 
control  or  supervision  over  the  driver  except 
to  direct  ^<Tn  where  to  go  and  what  route  to 
take,  and  to  caution  him  against  improper 
driving,  the  owner  is  responsible  for  the  n^li- 
gence  of  the  driver,  and  the  hirer  may  recover 
from  tbe  owner  in  damages  for  an  Injury 
caused  by  the  driver's  n^llgence."  Tbe  court 
said :  "Both  on  prindple  and  authority,  we  de- 
dine  to  follow  the  rule  that  the  defendant  is 
liable  only  for  tbe  exercise  of  care  in  the  se- 
lection of  the  driver.  We  apply  the  ordinary 
rule  of  respondeat  superior  to  this  case,  and 
hold  that,  where  a  dealer  in  automobiles  and 
owner  of  a  garage  lets  a  car  for  hire  and 
furnishes  a  driver,  and  the  hirer  exercises  no 
control  or  supervision  over  tbe  driver  except 
to  direct  him  where  to  go  and  what  route  to 
take,  and  to  caution  him  against  improper 
driving,  the  owner  Is  respoiutlble  for  the  neg- 
ligence of  the  driver,  and  the  hirer  may  re- 
cover from  tbe  owner  in  damages  for  an  in- 
Jury  caused  by  tbe  driver's  negligence." 

tn  Boutlege  v.  Bambler  Automobile  Co. 
(Tex.  Civ.  App.)  95  S.  W.  749,  plaintiff  was 
riding  as  guest  of  others  who  had  hired  an 
automobile  and  chauffeur.  It  was  held  he 
was  entitled  to  recover  for  an  injury  caused 
by  the  negligence  of  the  chauffeur. 

As  we  have  already  seen,  a  private  carrier 
is  not  bound  to  exercise  tbe  bigbest  degree 
of  care  for  the  safety  of  tils  passengers,  as 
in  the  case  of  a  common  carrier;  but  be  is 
bound  to  exercise  ordinary  care  and  dili- 
gence to  carry  his  passengers  safely.  If  a 
private  carrier  should  drive  his  own  vehicle 
and  should  cause  Injury  to  bis  passengers 
by  hla  negligent  drivli^,  he  could  not  escape 
liability  by  proving  that  he  was  ordinarily  a 
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safe  and  caxttfH  drirer.  Tba  reaaon  Is  that 
Ui  such  caae  he  Is  a  wrongdoer,  and,  lUs  pri- 
mary negligence  being  Oie  pnsimate  canae 
of  tlie  Injnry,  lie  is  UaUe  tor  the  damages 
sustained.  So,  too,  if  ho  ddegates  to  anoth- 
er the  dn^  to  drive  bis  rehide,  and  his  pas- 
sengers are  Injured  hy  reason  of  the  negli- 
gence of  his  dzlTer,  the  rale  of  reqrandeat 
superior  applies,  and  the  owner  la  liatd&  In 
the  case  at  bar,  nnder  tlie  facts  shown  by  ap- 
pellants, the  occupants  of  the  car  exercised 
no  anthotltT  whatever  over  the  drirer,  ex- 
cept to  direct  bim  where  to  go.  The  opera- 
tion and  managem«it  of  the  car  was  ex(dn- 
slTely  in  <!barge  of  the  driTer.  The  testimo- 
ny of  appellants  also  shows  that  the  occu- 
pants of  the  car  were  injured  by  the  n^U- 
gence  of  tiie  driver.  It  would  iu>t  he  doubt- 
ed for  an  Instant  that  in  audi  a  case  the 
driver  himself  would  be  llaMe.  This  is  so 
because,  nnder  the  circumstances,  he  would 
be  a  wrongdoer,  and,  his  primary  negligence 
being  the  proximate  cause  of  the  Injury  to 
the  passeogers,  he  would  be  liable  therefor. 
I^  as  we  have  already  seen,  be  was  at  tlie 
time  the  servant  of  the  owner  of  the  car, 
mtb  owner  would  also  be  liable  in  damages 
under  the  doctrine  of  respondeat  sap^ior. 
This  rule  Is  especially  applicable  In  the  case 
of  one  letting  out  automobiles  for  hire.  Mo- 
tor vehicles  are  complicated  madilnes,  and 
are  capable  of  being  run  at  a  very  high  rate 
of  speed.  It  Is  necessary  for  the  safety  of 
their  occupants,  as  well  as  for  the  protection 
of  pedestrians  and  other  persons  In  vehicles 
using  the  streets,  that  the  drivers  of  such 
machines  should  be  competent  persons,  and 
that  such  drivers  be  required  to  exercise  or- 
dinary care  and  diligence  in  running  their 
madiines.  Under  the  authority  cited  above, 
and  upon  principle,  we  do  not  think  that  the 
owner  of  an  automobile,  under  the  facts 
shown  by  appellants,  can  absolve  himself 
from  liability  by  proving  that  he  had  employ- 
ed a  careful  and  competent  driver.  He  also 
owes  the  occupants  of  the  automobile  the 
duty  to  exercise  ordinary  care  to  carry  them 
safely  to  their  destination. 

It  follows  that  the  court  erred  in  directing 
a  verdict  for  appellee,  and  for  that  error  the 
Judgment  will  be  reversed  and  the  cause  re- 
manded for  a  new  trial. 


MARTIN  V.  MONGBE.    (No.  258.) 
(Supreme  Oouri  of  Arkansas.   April  13,  1914.) 

1.  Trial  (|  85*)— OKnEcnom  n  BvzoiiroB— 
SimnciBNOT. 

A  general  objection  to  all  of  a  witness*  tes- 
timony, part  of  which  la  competent,  is  insuffi- 
cient. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  222,  223-225;  Dec.  Dig.  |  86.*] 

2.  GUABAVTT  (I  26*)— FUXTD-^QUXSnOV  VOB 
JUBT. 

Wh^sr  plalntifl  Indnced  def«sdant  by 
fraud  to  enter  into  the  contract  of  gnaran^  ox 


payment  of  accounts  tnraed  over  in  payment 
neid,  under  the  evidence,  a  quostton  for  uie  Juit. 

[Ed.  Note.— For  other  case^  see  Goaranty, 
Cent  Dig.  {  106;  Ded.  DigTlM.*] 

3.  GuAKANTT  (S  46*)— AnsoLuni  GuABAznr. 

The  agreement  of  one  turning  over  accoimtB 
in  payment  "to  make  them  all  good  at  collectioa 
time,  all  doe  August  16,  1013.  *  •  •  I  certi- 
tj  that  the  accounts  are  true,  and  will  make 
them  all  good,  and  will  collect  all  I  can  free  of 
costs"- Is  an  absolute  guaranty  to  pay  at  col- 
lection time,  nnder  whicfa  no  attempt  1^  the 
guarantee  to  ooUeet  is  necessary. 

[Dd.  Note^For  other  cases,  see  Gnarantr, 
Cent  Dig.  IS  56,  67:  Dee.  Dig.  I  46.*] 

4  AFFIAX.  AITD  ESBOB  Q  1068^— PBSfUOICUX 
Erbob— iNSISUCnONB. 

It  being  impossible  to  tell  whether  the  ver- 
dict was  baaed  on  an  erroneous  instmetlon,  the 
giving  of  it  reqaires  a  reTeraal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4225-4228,  42S0 ;  Dec.  Dig. 
i  106&*] 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty;  J.  S.  Blaples,  Judge. 

Action  by  H.  B.  Martin  against  John  Mon- 
ger. Judgment  for  defendant,  and  plaintiff 
appeals.  Reversed  and  remanded  for  new 
trial. 

On  the  20th  of  August,  1918,  appellant  in- 
stituted this  suit  in  the  Madison  circuit  court 
to  recover  i^on  ttie  fidlowing  instrument: 
"For  value  rec^ved  I  turn  over  9546.00  worth 
of  my  jack  and  horse  accounts  to  H.  H.  Mar- 
tin, and  agree  to  make  thou  all  good  at  col- 
lection time,  an  due  August  16,  1913.  [Va- 
rious accounts  mentioned,  amounting  to 
¥546m]  I  certify  that  the  accounts  are 
true,  and  wUl  make  them  all  good,  and  will 
collect  all  I  can  free  of  costs.  [Signed]  John 
Monger.  Dated  April  S,  lOlS."  Appellant  al- 
leged that  he  sold  to  appdlee  a  stallion  for 
the  constderatton  of  1546,  to  be  paid  ftor  as 
evidenced  by  the  Instrument  set  out;  that 
there  bad  been  paid  tlie  sum  of  $73,  leaving 
a  balance  of  f47%  which  aj^eUee  had  refus- 
ed to  pay,  and  he  prayed  Judgment  for  that 
sum. 

Appdlee  answered,  admitting  the  aale  of 
the  stallion  by  appellimt  to  him,  but  deny- 
ing that  an>ellee  agreed  to  noake  good  the 
accounts  as  set  fbrth  in  the  instrument  set 
out  in  appellants  conn^laint  Appellee  aver- 
red tiiat  he  was  not  to  stand  good  for  any 
of  the  accounts,  enept  those  for  all  mares 
which  found  a  colt  and  the  colt  lived  to  be 
five  days  old;  that  on  such  accounts  appellee 
was  to  stand  good  for  same  to  the  appellant, 
but  none  others;  that  this  was  the  verbal 
contract  between  the  aroellant  and  appellee, 
and  that  appellee  reauested  aiq>ellant  to  pre- 
pare a  written  contract  to  that  eSeet;  that 
appellant  prosented  the  contract  in  suit  to 
the  ajw^lee,  and  that  appdlee^  not  having 
his  glasses,  did  not  read  ttie  sam^  bntdgned 
it  uptrn  the  r^resentat^ms  of  the  appellant 
to  the  effect  that  the  written  omtract  as  pre- 
pared by  him  was  in  Iraeping  wltii  their  ver- 
bal contract  Appellee  denied  that  the  con- 
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tract  set  forth  in  tbe  complalut  was  the 
contract  into  which  the  parties  entered,  and 
averred  that  the  appellant  obtained  the  sig- 
nature of  appellee  to  the  contract  sued  on 
through  fraud  and  misrepresentation;  that 
the  representations  made  by  the  appellant  to 
the  appellee,  to  tbe  effect  that  the  written 
contract  was  tbe  same  as  their  verbal  con- 
tract, were  false  and  fraudulent,  and  that 
appellee  signed  the  same  upon  the  faith  of 
such  representations. 

Appellant  filed  a  rei^,  denying  the  allega- 
tions of  ai^llee's  answer. 

Tbe  testiUnony  on  behalf  of  the  appellant 
tended  to  prove  the  allegations  of  his  com- 
plaint. His  evid^ce  tended  to  show  that  he 
sold  the  stallion  to  the  appellee  and  agreed 
to  take  in  payment  the  accounts  mentioned 
in  the  instrument  and  complaint,  amoimtlng 
to  $545,  as  evidenced  by  the  written  contract 
set  up  in  the  complaint  Appellant  says  he 
wrote  the  first  of  the  contract  and  then  read 
It  to  the  appellee.  He  told  appellee  that 
$545  was  not  enough  for  tbe  horse,  and  ap- 
pellee said  that  was  all  he  would  give.  Ap- 
pellant then  wrote  tbe  last  part  of  the  con- 
tract, and  handed  It  to  appellee,  and  said:  "If 
you  -will  sign  that,  it  Is  a  trade."  Appellee 
"took  tbe  paper  and  looked  at  it  long  enough 
to  have  read  it,  and  then  he  took  the  pen  and 
signed  tbe  contract  There  was  never  any- 
thing said  about  the  colts  living  to  be  five 
days  old."  Appellee  "had  plenty  of  time  to 
read  the  contract  There  was  notliing  agreed 
to  outside  of  the  contract.'' 

Appellee  testified.  In  part,  as  follows:  "I 
told  appellant  that  I  would  give  him  the 
horse  and  jack  accounts,  five  or  six  hundred 
dollars,  just  as  they  stood,  for  the  horse,  and 
that  my  horse  and  Jack  were  stood  upon  an 
agreement  that  all  mares  that  bad  colts  that 
lived  to  be  five  days  old,  they  would  be  liable, 
and  the  debt  would  be  good;  otherwise,  noth- 
ing due.   Appellant  asked  me  how  many  of 
the  mares  would  bring  colts,  and  I  told  him 
that  1  didn't  know,  bnt  that  I  knew  of  sev- 
eral mares  close  around  me  that  would  bring 
colta,  and  that  I  would  assign  and  turn  over 
to  him  the  accounts  for  what  they  were 
worth  for  the  horse.  I  told  him  I  would  not 
pay  cash  for  the  horse  at  any  price,  and  I 
told  appellant  all  tbe  way  through  that  I 
would  not  stand  good  for  the  accounts,  and 
Martin  knew  and  understood  this  contract. 
Martin  [appellant]  said:  'I  am  going  to  trade 
with  yon.'   So  we  went  to  the  bouse  to  take 
off  the  accounts,  and  see  just  what  they  were, 
and  fix  the  matter  up.  I  told  Martin  I  would 
call  the  accounts  off,  and  he  could  put  them 
down.    Martin  wrote  a  few  lines,  and  then 
read  it;  but  I  know  he  did  not  read  it  like 
this  paper  reads  now.  I  did  not  see  it  then, 
and  did  not  reed  it  I  haven't  much  educa- 
tion, and  did  not  pay  much  attention  to  It, 
as  we  had  made  the  contract  out  at  the  lot 
and  I  thought  and  understood  that  he  was 
fixing  It  so  I  could  sign  the  accounts  over  to 
Um  u  we  had  agreed  to  at  tbe  lot  I  called 


off  tbe  accounts;  he  put  them  down  on  the 
paper,  and  added  them  up,  all  amounting  to 
$545.  Martin  said,  That  Is  not  enough'  I 
said.  That  is  not  quite  as  much  as  I  thought 
there  was,  but  tliat  is  all  I'll  give;  call  it  off 
if  you  want  to.'  Martin  said,  'No;  I  am  go- 
ing to  trade.'  So  he  then  wrote  something 
at  the  bottom  of  the  paper,  and  shoved  it 
over  to  me,  and  I  at  once  signed  it  without 
reading  it  I  never  read  tbe  contract,  being 
that  I  did  not  have  my  glasses,  and  I  trust- 
ed Martin  to  fix  the  contract  as  we  had 
agreed  to  at  the  lot." 

Appellant  "excepted  to  all  the  evidence 
which  tended  to  contradict  the  terms  of  the 
contract"  It  Is  unnecessary  to  set  forth 
more  of  the  testimony. 

The  court,  among  other  instructions,  gave, 
at  the  Instance  of  the  appellee,  the  following: 
"I  charge  you  that,  although  you  may  find 
that  the  defendant  is  liable  on  the  contract 
in  controversy  as  a  guarantor  of  the  sole 
plaintiff,  unless  you  further  find  from  a  pre- 
ponderance of  the  evidence  that  the  plain- 
tiff has  used  due  diligence  to  collect  said  ac- 
counts, or  that  the  persons  who  owe  said  ac- 
counts not  collected  are  insolvent  and  un- 
able to  pay  same,  you  should  find  for  the  de- 
fendant" The  appellant  excepted  to  the  rul- 
iQg  of  the  court  in  granting  the  above  prayer. 

The  verdict  and  Judgment  were  In  favor  of 
the  appellee,  and' this  appeal  has  been  duly 
prosecuted. 

Featns  O.  Butt,  of  Eureka  Springs,  for  ap- 
pellant W.  N.  Ivle^  of  Banlson,  for  appel- 
lee. 

WOOD,  J.  (after  stating  tbe  facts  as  above). 
[1]  The  appellant  did  not  make  any  specific 
objection  to  the  admission  of  the  testimony 
which  he  now  contends  was  incompetent,  be- 
cause it  tended  to  contradict  the  terms  of  a 
written  contract  At  least  part  of  the  testi- 
mony admitted  was  competent,  and  the  appel- 
lant is  not  in  an  attitude  to  complain  of  the 
ruling- of  the  court  in  admitting  it  all,  for  be 
only  made  a  general  objection.  "A  general 
objection  to  the  entire  testimony  of  a  wit- 
ness Is  Insufficient  where  a  portion  of  the 
testimony  Is  competent"  Central  Coal  ft 
Coke  Co.  T.  Niemeyer  Lumber  Co.,  65  Ark. 
106,  44  S.  W.  1122,  68  S.  W.  670.  See,  also, 
Maxey  v.  State,  76  Ark.  276,  88  S.  W.  1009; 
Mallory  v.  Brademyer,  76  Ark.  639,  89  S.  W. 
561;  Kansas  City  So.  Ry.  Co.  v.  LesUe,  167 
S.  W.  8.3. 

[2]  It  was  a  question  for  the  Jury,  under 
the  testimony,  as  to  whether  or  not  the  ap- 
pellant perpetrated  a  fraud  upon  appellee  in 
entering  into  the  contract 

[3]  The  court  erred  In  granting  appellee's 
prayer  for  Instruction  No.  7,  above  set  forth. 
If  the  contract  was  free  from  fraud  In  its 
making,  then  appellee  is  bound  to  perform  It 
according  to  its  terms;  for  It  Is  unambigu- 
ous, and  was  an  absolute  guaranty  to  pay 
the  aecounte  by  August  10,  IdlS.   Tbe  Ian- 
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guage  of  the  Instrument,  when  conatraed  as 
a  whole,  shows  an  absolute  goaranty  on  the 
part  of  the  appellee  to  make  ail  accoants 
"good  at  collection  time,"  and  collection  time 
was  AngnBt  15,  1913.  Tbe  court,  as  indicat- 
ed by  the  seventh  prayer  for  instruction, 
granted  at  the  instance  of  appellee,  con- 
stroed  the  contract,  not  as  an  absolute,  but 
as  a  conditional,  guaranty.  This  was  error. 

In  the  case  of  "an  absolute  guaranty,  the 
guarantor  is  bound  immediately  upon  the 
failure  of  the  principal  debtor  to  perform  his 
contract;  without  any  farther  steps  taken  by 
any  one,  or  without  further  conditions  to  be 
performed."  20  Oyc.  1450-1468.  "An  abso- 
lute guarantr  will  not  be  affected  by  failure 
of  the  guarantee  to  make  demand  or  give  the 
guarantor  notice  of  the  prindpal's  default" 
Lane  t.  LevlUlan,  4  Aifc.  76,  ST  Am.  Dea  768. 

The  Instrument  sued  on  erldenced  an  orig- 
inal nndertaldug  upon  the  part  of  appellee  to 
make  good  all  the  acoountif  described  there- 
in at  collection  time,  and  in  snch  case  noth- 
ing was  necessary  to  be  done,  as  we  have 
seen,  on  the  part  of  the  guarantee  by  way 
of  attempting  to  collect  the  aoconnta.  See 
Friend  t.  Smith  Grain  Co.,  SD  Ark.  86,  26  8. 
W.  874;  Bnddock  t.  Werthtfmer,  68  Ark. 
428,  60  S.  W.  761;  Stewart  t.  Sharp  Go. 
Bank,  71  Ark.  686,  76  &  W.  1064,  and  other 
cases  cited  in  brief  of  counsd  fbr  appellant. 
If  the  language  of  the  instnunent  had  been 
simply,  "I  certify  ttiat  the  accounts  are  true," 
and  nided  at  that;  m  if  the  language  wtt«, 
"I  guarantee  that  the  accounts  are  good," 
then  counsel  for  appellee  may  have  been  cor- 
rect in  his  contention  that  the  Inatmment  In 
controversy  was  but  a  conditional  goannty; 
but  it  will  be  observed  0iat  the  language  of 
the  instrument  shows  that  the  appellee  In- 
tended to  "make  the  accounts  good  at  c<d- 
lectlon  time."  The  language  can  only  mean 
an  absolute  guaranty  to  pay  at  colleetfaMi 
time 

[4]  Appellee's  seraith  prayer  ft>r  Instmc- 
tl<ui,  therefore,  was  Inherently  defecttre.  In- 
asmuch as  It  la  impossible  to  tell  whethtt  or 
not  the  To^ct  was  based  upon  this  Instruc- 
tion, for  the  error  in  granting  it,  Ae  judg- 
ment must  be  reversed,  and  the  cause  re- 
manded fbr  a  new  trial. 


OHICAOO,  B.  I.  &  P.  BT.  Ca  T.  GUNN. 

(No.  259.) 

(Supreme  Court  of  Arkansas.    April  13,  1914.) 

1.  BAIIAOADS  (I  376*)— DOTT  TO  TBESPASaEB 

—Lookout  Law. 

Under  the  lookout  law  requiring  train  op- 
eratives to  keep  a  lookout  for  trespassers,  thev, 
discovering  a  fight  ahead  oa  the  tnuA,  shoQld 
use  care  in  approaching  it. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SI  1276-1279;  Dec  Dig.  !  Sid*] 

2.  BAitBOAna  (I  308*)— Kiixiiro  Tbesfasskb 

— MEQUGBNOT— BVIDBNCB. 

In  view  of  the  lookout  law,  evidence  in  an 
action  few  the  killing  by  a  train,  ronidng  86 


miles  an  hour,  with  a  lantern  in  place  of  a 
headlight,  the  beadlisht  having  been  brolun,  of 
a  trespasser  riding  oo  a  speeder  Md  to  au- 
thorize a  recovery ;  the  light  on  the  speeder 
having  been  seen,  though  not  recognized  as 
such,  when  the  train  was  a  quarter  of  a  mile 
distant  only  a  crossing  signal  having  been  giv- 
eo,  and  no  effort  to  sbv  the  train  having  been 
made  till  it  was  nearly  on  the  speeder. 

[Ed.  Note.— For  other  cases,  see  Bailroada, 
^nt.  Dig.  g|  1866,  1S6»-13%;  Dec  DIff.  | 
388.*] 

3.  Appeal  and  Ebbob  (|  1067*)- Haemless 
EviDBNCK— BBJBonon  OP  Eyidenob. 

Rejection  of  evldoice.  Id  an  action  for 
death  of  a  white  man.  that  the  negro  woman 
who  was  accompanying  him  was  a  strumpet, 
was  harmlesB ;  other  evidence  admitt^  tend- 
ing as  fully  to  show  his  dissolute  character  and 
depraved  disposition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  I8  4194-4190,  4206;  De& 
Dig.  8  1067.*] 

4.  Death   (|  69*)  —  Bvidbhce  —  PBctmiAnr 
Loss— Habfeb  or  Dbcbabkd. 

Thouffh  the  action  is  only  for  the  pecuniary 
loss  sustained  by  deceased's  children  from  bis 
death,  evidence  that  he  taught  his  little  girl 
her  Sunday  sdiotri  lessons,  and  wanted  her  to 

Sa  to  Sunday  school,  and  made  her  practice 
er  music  lessons,  is  admissible  to  show  he  had 
an  affection  for  nis  children,  took  an  interest 
in  tbeir  welfare,  and  on  that  account  would 
be  likely  to  contribute  in  the  fnture  to  their 
support. 

«f^i.'J2**£r^'>r  other  caw»,  see  Death,  Cent. 
Dig.  II  86,  87;  Dec.  DigT|W.*) 

6.  Appeai,  and  Bbbob  (S  1060*)— Habuless 

Ebbob— ABomiXNT  OP  Counsel. 

Improper  argument  of  conoael.  the  only  in- 
jurious effect  of  which  would  be  to  enhance 
damages,  wlU  be  deemed  harmless;  the  verdict 
not  being  complained  of  as  ezcessiTe. 

FBd.  Note.— For  other  cues,  see  Appesl  and 
Brtor,  Cent  Dig.  f  -4186;  De&  Dig.  |  1060.*) 

Appeal  from  Circuit  Court,  Monroe  County; 
Jno.  D.  De  Bois.  Special  Judge. 

Action  by  Jas.Gnnn,  administrator,  against 
the  Chicago,  Rock  Island  ft  Padflc  Railway 
Company.  Judgment  for  plalntUT,  and  de- 
fendant appeals.  Affirmed. 

Appellee  Instituted  this  action  against  ap- 
pellant to  recover  damages  for  the  death  of 
his  intestate,  whidi,  It  was  alleged,  was 
caused  by  the  negligence  of  appellant.  The 
facts  ^re  substantially  as  follows:  An  In- 
spector of  appellant  lived  at  Brlnkley,  Ark^ 
and  used  a  speeder  on  the  tracks  of  appel- 
lant in  the  discharge  of  his  duties.  He  was 
not  permitted  to  use  the  speeder  after  dark, 
nor  was  he  allowed  to  employ  any  one  as  a 
substitute.  He  did.  however,  onploy  Charles 
L.  Hodges  to  perform  his  duties  for  him ;  but 
appellant  company  had  no  knowledge  of  this 
fact.  About  11  o'clock  on  the  night  of  Oc- 
tober 11,  1012,  Charles  U  Ho^^es,  who  was 
a  white  man,  left  a  negro  dance  hall  In 
Brlnkley  with  a  negro  woman  and  a  negro 
man,  to  go  to  Blscoe,  a  station  on  aK>tilan^s 
line  of  railway  about  13  miles  west  of  Brink- 
ley.  They  wait  on  the  speedM  which  Hodges 
had  been  using  while  dladharglnc  the  duties 
of  the  Inaiwctor  for  him.  Whin  thcv  got  to 
Biscoe,  the  negro  man,  who  bad  been  carried 
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along  Itor  the  pupow  of  taelptng  Hodgoi 
propel  the  qteeder,  stayed  with  the  speeder, 
and  Hodges  and  the  negro  woman  went  to  a 
saloon  and  itayed  about  an  hour.  They  re- 
tamed  with  two  qoarts  of  whisky  and  some 
beer,  and  appeared  to  have  been  drinUng 
while  at  the  aakion.  Hodges  and  tlie  negEo 
woman  both  continued  to  drink  on  the  way 
home,  and  the  negro  man  who  was  with  them 
testUled  that  they  were  drank.  When  they 
had  arrived  at  a  point  abont  one  mile  vest 
of  Brinkley,  a  passmger  train  going  east 
stnidK  the  speeder,  and  Hodges  was  thrown 
from  it  and  killed.  The  track  of  aw^iant 
from  Brinkley  west,  as  far  as  Bden,  which 
to  5  miles  distant,  is  perfectly  straight  It 
was  dark  at  the  time  the  passenger  train 
Btrack  the  speeder,  and  the  eng^e  on  the 
passenger  train  had  no  headlight,  es»pt  a 
lantern.  The  negro  man  who  was  on  the 
speeder  with  Hodges  testified  that  he  fawked 
back  every  time  he  thought  of  It,  and  did 
not  obserTO  the  approach  of  the  train  until 
It  was  about  to  strike  the  speeder;  that  the 
train  was  running  pretty  fast,  and  gave  no 
warning  of  Its  approach;  that  he  jumped 
off  of  die  speeder  Just  before  the  train  struck 
It;  that  he  was  not  drunk  at  the  time,  and 
had  only  taken  one  drink  of  whisky  on  the 
trip. 

John  T.  Maloney,  for  appellant,  testified 
substantlaUy  as  follows:  "I  was  locomotive 
engineer  on  the  iiassenger  train  that  killed 
Hodges.  I  took  my  train  out  of  Little  Rock 
on  that  nlg^t  at  ItOS  a.  m.  for  Memphis. 
The  engine  had  an  electric  headlight  on  It, 
and  it  was  In  perfect  order  when  I  left  Lit- 
tle Rock.  The  headlight  was  the  r^rular 
size,  and  remained  In  perfect  condition  until 
I  got  to  Blscoe.  When  I  got  there  I  had  to 
take  the  siding,  and.  In  compliance  with  the 
rules,  I  turned  the  headlight  off.  When  the 
train  for  which  I  took  the  elding  had  passed 
by,  I  turned  on  the  steam  to  the  headlight, 
but  the  headlight  would  not  bum.  I  exam> 
Ined  the  wires  and  lamp  In  the  headlight, 
and  examined  the  dynamo.  I  then  found 
that  the  wire  connecting  the  magneto  insu- 
lator was  broken,  and  this  cut  off  the  current 
from  the  headlight  I  could  not  find  any 
wire  with  wtdch  to  patch  the  headlight  and 
took  the  porter's  lantern  and  turned  the  light 
up  to  what  we  would  call  about  four  candle 
power  lii^t  and  put  it  In  tlie  headlight  I 
then  proceeded  on  my  way  at  the  rate  of 
about  80  miles  an  hour.  When  I  got  near 
Brinkl^,  X  saw  that  I  was  about  46  minutes 
late,  and  the  train  was  still  running  at  about 
35  miles  an  hour.  I  noticed  a  light  on  the 
tradt  about  a  quarter  of  a  mile  ahead  of  hiy 
engine.  I  was  then  between  EJden  and  Brink- 
ley,  and  near  what  we  call  the  second  road 
crossing  out  of  Brinkley.  Tb»n  is  a  lltOe 
dip  or  sag  thoe.  I  blew  the  whistle  for 
(he  kecond  road  croBt&Dg  out  of  Brinkley,  and 
as  soon  as  I  came  out  of  ttie  sag  I  Mew  the 
zoad  crossing  whisQe  again.   Wlien  I  first 


saw  the  ll^t,  I  tfaongbt  Chay  had  sent  a 
messenger  ont  from  Brinkley  to  see  what  our 
trouble  was.  When  I  got  within  about  three 
or  four  telegnujb  poles  of  the  light  Z  BSid 
to  myseilt  fellow  most  be  walking 

along;*  and  I  reached  up  and  blew  the  road 
crossing  whistle  again.  When  I  got  within 
about  fiO  feet  of  the  light  I  Baw  there  was 
a  speeder  on  the  trade,  and  blew  tiie  whistle 
four  or  five  times,  and  slammed  on  the  emer- 
gency brake." 

On  cross-examination,  the  engineer  stated 
that  he  eonld  have  stopped  the  train  In  time 
to  have  avoided  striking  the  speedur  It  he 
liad  tried  to  do  so  when  he  first  saw  the 
light  on  the  track;  that  he  did  not  at  first 
see  any  object  on  the  traclt  but  saw  the 
lantern;  that  he  thought  It  was  either  some 
one  coming  to  meet  them  to  see  why  the 
train  was  late,  or  that  It  ms  a  passoigw 
train. 

Other  evidence  will  be  referred  to  In  the 
opinion.  There  was  a  verdict  and  judgment 
for  appellee  in  the  sum  of  93,000,  an4  tlia 
case  Is  here  on  appeaL 

Thos.  S.  Buzbee  and  Geo.  B.  Pugh.  both 
of  little  Bock,  for  appellant  O.  P.  Green- 
lee, of  Brinkley,  fbr.  appellee. 

HART,  3.  (after  stating  the  facts  as  above). 
[1]  In  the  case  of  Chicago,  Rock  Island  & 
Padflc  Ry.  Co.  v.  Bryant  recently  decided 
by  this  court  and  reported  in  1^  S.  W.  62. 
the  court  said :  "Prior  to  the  passage  of  the 
new  lookout  statute  quoted  above,  there  was, 
of  course,  no  liablUI^  on  tlw  part  of  a  rail- 
road company  to  trespassers  or  those  guilty 
of  contributory  n^llgence,  except  on  account 
of  negligence  in  falling  to  avoid  an  Injury 
after  discovering  the  perilous  situation  of 
the  injured  party.  But  the  law  as  It  now 
stands  requires  the  train  operatives  to  keep 
a  lookout  for  trespassera  and  all  others,  and 
makes  the  company  liable  for  negligence  in 
that  regard,  notwithstanding  the  contributory 
negligence  of  the  injured  party.  St  L.,  I.  M. 
ft  fi.  R.  Co.  V.  Cibson,  ISS  S.  W.  610.  The 
Legislature,  in  passiDg  this  statute,  neces- 
sarily had  In  view  all  of  the  requirements  of 
the  law  Imposed  for  the  protection  of  persons 
on  the  trade,  and  attempted  to  lay  down  a  rule 
of  conduct  for  those  in  charge  of  the  train. 
This,  of  course,  implied  a  duty  to  comply 
with  all  the  requirements  of  the  law  exacted 
for  the  protection  of  [wrsons  on  the  track, 
and,  in  order  to  make  the  new  lookout  stat- 
ute effective.  It  must  include  the  duly  to 
equip  the  locomotive  with  a  headlight  of  snfll- 
dait  vovec  and  brilliancy  to  ouble  the  eii- 
gineer  or  motorman  to  keep  a  proper  lookout 
It  cannot  be  tlie  state  of  the  law  that  the 
trainmen  are  required  to  keep  a  lookout  and 
yet  the  company  not  bound  to  provide  means 
tor  msUng  Oie  lookout  effldent  fl%e  purpose 
of  the  statute  In  requiring  a  beadlli^t  of  hl^ 
candle  power  was  to  enable  the  ynyi^^y  and 
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flremau  to  dlseoTOT  objects  on  tlio  ttac^  and, 
when  the  LegUjlatore  snbsegaently  declared 
the  dutr  of  those  operatlres  to  maintain  a 
lo<Aoat,  and  fixed  llablllly  on  the  put  ct  the 
company  for  th^  fallore  to  do  so,  this  neo> 
essarlly  canted  with  it  the  statutory  duty 
of  the  company  to  equip  the  locomotive  with 
proper  headlight,  and  to  make  Oie  company 
liable  for  damages  caused  by  a  Cailnre  to  do 

BO." 

Objection  Is  made  by  coonad  for  iun>eUant 
to  certain  ln8tnictt<ms  given  by  tlie  court; 
bnt  we  do  not  deem  it  necessary  to  set  ont  the 
InstmctionB  or  to  dlscnss  them  in  detalL 
When  the  prindpies  of  law  annonnced  in  Oie 
case  quoted  from  above  are  cwsidered,  we 
are  of  the  ojdnion  that  the  l&Btracti<ms  were 
as  fAlr  to  the  aK)tilant  as  it  conld  ask.  The 
coart  tnstmcted  the  Jni7  that,  U  It  should 
find  from  the  evidence  that  at  flie  tine  dece- 
dent was  struck  and  IdUed  on  appellant's 
track  he  was  not  at  a  regular  road  crosstog, 
and  if  it  further  found  that  the  engineer  or 
fireman  on  the  engine  was  keeping  such  a 
lookout  towards  the  front  as  was  practicable 
under  the  drcumstances,  and  that,  by  reason 
of  the  fact  that  the  electric  headl^t  had 
gone  out,  and  could  not  be  relighted,  put 
before  the  accident,  they  could  not  see  far 
«nough  In  front  of  the  train  to  enable  them  to 
stop  the  train  in  time  to  prevent  striking  the 
decedent  after  discoveilng  Mm  on  the  rail- 
road track,  the  appellant  was  not  liable,  and 
that  the  verdict  of  Uie  jury  should  be  for  ap- 
pellant The  court  further  said  In  this  con- 
nection that,  when  appellant  discovered  a 
light  ahead  <m  the  tra<^  It  should  have  used 
reasonable  care  In  approaching  the  same. 
Th\3  InetmcUon  presented  appellant's  theory 
of  the  case  in  as  fovorable  a  light  as  it  was 
entitled  to. 

[S]  We  are  also  of  the  opinion  that  the  evi- 
dence Justified  the  verdict.  The  accident  oc- 
curred between  Brlnkley  and  EAen.  The  track 
between  those  points  was  perfectly  straight. 
The  engineer  was  running  his  train  at  the 
rate  of  35  miles  i>er  hour  when  he  first  saw 
the  light  about  a  quarter  of  a  mile  away. 
He  admits  that  he  could  have  then  stopped 
the  train  in  time  to  have  avoided  striking  the 
speeder  on  which  decedent  was  riding.  It 
was  dark,  and  the  engineer  should  have  pro- 
ceeded more  cautiously,  knowing  that  his 
electric  headlight  was  not  In  use,  than  he 
would  have  done  had  it  been  in  operation. 
The  engineer  testified  that  he  thought  the 
light  on  the  track  In  front  of  his  engine  was 
from  some  one  coming  out  from  Brlnkley  to 
meet  the  train  to  ascertain  why  it  was  late. 
The  Jury  had  a  right  to  carry  into  the  Jury 
box  their  knowledge  gained  in  the  everyday 
affairs  of  life,  and  It  might  have  found  that 
the  engineer  should  have  known  that  a  lan- 
tern carried  in  the  hands  of  a  person  walking 
on  the  track  would  sway  with  the  motion  of 
hlB  body,  and  that  one  carried  on  a  hand  cor 


propelled  on  the  track  would  remain  In  a 

stationary  position;  that  by  olwervtag  the 
light  in  question  be  cotdd  have  ascertained 
that  it  remained  in  a  statiosaxy  position,  and 
was  therefore  notioe  to  him  that  it  was  a 
light  on  a  hand  car  being  propdled  on  the 
track;  and  that  the  persons  on  the  band  car 
were  oblivious  to  the  approadi  of  the  train. 
Under  these  drcumstancee,  he  gave  no  warn- 
ing of  tiie  apptoacb  of  the  train,  except  to 
blow  13ie  whistle  tor  the  crossing.  The  train 
was  running  at  the  rate  of  8S  mllea  per  hour, 
and  he  made  no  effort  whatever  to  stop  It 
until  be  was  within  a  wry  short  distance  of 
Hie  q)eedec.  He  was  <nily  about  60  feet 
away  when  he  applied  the  emergmey  brakes. 
Therefore  the  Jury  was  Justlfled  in  finding  a 
verdict  for  appdiee. 

18}  Aiv)ellant  olfered  to  prove  that  the  ne- 
gro woman  who  accompanied  the  decedent  to 
Biscoe  was  a  strumpet,  and  that  they  were  at 
a  negro  dance  hall,  which  was  also  a  house 
of  prostitution,  at  tb»  time  decedent  left  with 
her  and  the  negro  man  to  go  to  Biscoe;  but 
the  coort  refused  to  admit  tUs  tertlm«iy. 
The  decedent  was  a  white  man,  and  lived 
with  his  mother  and  sister.  He  had  two 
cAilldren,  a  daughter  12  years  of  age,  and  a 
s<m  6  years  old.  It  was  admitted  that 
decedent  was  Instantly  killed.  It  was  not 
alleged  in  the  complaint  that  the  children 
lost  anything  In  the  way  of  moral  or  mental 
training,  and  the  only  element  of  damage 
sought  to  be  recovered  was  for  the  contribu- 
tion that  decedent  made  to  their  support 
Counsel  for  appellant  therefore  contend  that 
the  excluded  testimony  would  have  tended  to 
show  that  decedent  was  a  man  of  dissolute 
habits  and  d^raved  disposition,  and,  on 
that  account,  not  likely  to  contribute  any 
further  to  the  support  of  his  children.  Ap- 
pellant was  permitted  to  prov%  by  other  evi- 
dence, that  the  decedent  was  a  constant 
drtoker,  and  frequently  in  the  habit  of  get- 
ting drunk;  that  decedent  was  at  a  negro 
dance  hall  before  he  left  for  Biscoe  on  the 
night  he  was  killed;  that  both  he  and  the 
negro  woman  got  off  of  the  speeder  at  Biscoe 
and  went  to  a  saloon  and  got  some  beer  and 
whisky,  and  remained  away  from  the  speeder 
for  about  an  hour.  The  evidence  showed  that 
decedent  was  a  white  man,  and  the  testimony 
admitted  tended  as  fully  to  show  the  disso- 
lute character  and  depraved  disposition  as 
the  testimony  excluded,  and  we  do  not  think 
the  action  of  the  court  In  refusing  the  offered 
testimony  was  prejudicial  error  for  which 
tbe  judgment  should  be  reversed. 

[4]  The  court  permitted  the  sister  of  the 
decedent  to  testify  that  the  deceased  would 
teach  his  little  girl  her  Sunday  8<^u>ol  les- 
sons, and  wanted  her  to  go  to  Sunday  school, 
and  made  her  practice  her  music  lessons.  It 
Is  urged  by  counsel  for  appellant  that  the  ad- 
misslon  of  this  testimony  was  erroneous  bo- 
cause  it  was  not  alleged  in  the  complaint  thai 
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the  (dilldxen  lost  Biiythlog  on  account  of  fho 
moral  or  mental  training  by  VmSx  fattaor. 
Tbey  say  Qie  testimony  was  objected  to  spe- 
cifically on  tbat  gionnd.  As  we  bare  already 
seen,  Uie  court  limited  the  recovery  of  appel- 
lee to  tbe  pecuniary  loss  sustained  by  deced- 
ent's children.  The  testimony  was  not  ad- 
mitted for  the  purpose  of  showing  tbat  the 
ehllOren  had  sofEeied  a  loss  of  m^tal  and 
moral  training  by  their  tether  on  account 
of  his  deatti,  but  was  admitted  for  the  pur- 
pose of  proving  that  the  father  had  an  afEec* 
tlon  for  his  children,  took  an  Interest  In 
tbelr  welfttre,  and  that,  on  tbat  acoonnt, 
would  be  likely  to  contribnte  in  the  future  to 
their  support  Th^efore  we  do  not  think  the 
testimony  was  erroneous. 

[B]  It  is  next  urged  by  counsel  for  appel- 
lant that  the  Judgment  should  be  reversed  on 
account  of  the  closing  argument  of  counsel 
tor  appellee.  It  appears  from  the  record  that 
the  attorney  for  appellee  stated  to  the  Jury 
in  his  closing  argument  that,  if  he  had 
brought  this  action  for  more  than  $3,000,  the 
appellant  would  have  removed  it  to  the  fed- 
eral court;  that  he  brought  the  stilt  for  the 
maximum  amount  that  he  could  sue  for  in  the 
state  court,  and  urged  the  Jury  to  return  a 
verdict  for  the  full  amount  sued  for.  At  the 
time  of  decedent's  death,  he  was  42  years  of 
age,  and  his  lite  expectancy  was  years. 
It  was  admitted  that  he  was  In  good  health 
at  the  time  of  his. death.  According  to  the 
testimony  of  his  sluter,  he  had  been  at  work 
l>retty  regularly  for  several  years  before  Ma 
death.  He  had  been  making  from  $1.50  a 
day  to  $75  per  month.  He  contributed  about 
925  per  month  to  the  support  of  his  children. 
She  also  stated  that  he  was  not  in  the  habit 
of  getting  drunk,  and  did  not  spend  most  of 
his  wages  for  whisky;  that  he  contributed 
regularly  to  the  support  of  his  children. 
Now,  the  only  effect  that  counsel  for  appel- 
lant contends  the  argument  bad  upon  the 
jury  was  to  arouse  their  prejudice  and  tend 
to  make  them  return  a  larger  verdict  In 
favor  of  appellee  than  they  otherwise  would 
have  done.  Counsel  for  appellant  does  not 
contend  here  tbat  the  verdict  Is  excessive, 
and  have  not  asked  us  to  reverse  the  Judg- 
ment on  that  account  While  the  proof  Intro- 
duced by  appellee  as  to  the  contribution  made 
by  decedent  to  the  support  of  his  children  is 
contradicted  by  that  Introduced  by  appellant, 
yet  the  Jury  were  the  Judges  of  the  credibility 
of  the  witnesses  and  the  weight  to  be  given  to 
their  testimony,  and,  under  the  testimony  ad- 
duced by  appellee,  the  Jury  would  have  been 
warranted  in  rendering  a  la^er  verdict  than 
they  did.  Therefore  we  do  not  think  we 
Bhonld  reverse  the  Judgment  on  account  of 
the  a^oment,  even  if  we  concluded  that  It 
was  erroneoos.  8t  li,  I.  BC  &  8.  B,  Oo.  t. 
Bmitb,  82  Ark.  lOS.  100  S.  W.  884.  In  that 
case  the  court  held  that  an  improper  argu- 
ment will  not  be  deemed  prejudicial,  where 


its  only  injurious  effect  would  have  been  to 
enhance  appellee's  damages.  If  appellant  does 
not  complain  tliat  the  verdict  was  excessive. 
The  Judgment  Is  affirmed. 


JONESBORO,  Lu  O.  &  B.  B.  CO.  t.  GAINBH. 
(No.  289.) 

(Supreme  Ooort  of  Arkansas.   April  20, 1014.) 

1.  Appeal  and  Bbbob  (S  1060*)— Habhuess 
Brbob— AouiasioiT  or  HviDaErfa. 

In  an  action  for  personal  injariea  to  plain- 
tiff, a  logger,  operating  a  liand  car  on  defend- 
ant's track,  testimony  of  one  witness  that  he 
did  not  know  whether  it  was  the  custom  of  log- 
gers to  use  hand  cars  on  the  tmck  to  baul 
feed  to  the  log  camps,  that  they  had  some  agree- 
ment with  toe  company  about  running  auch 
cars,  and  tiiat  he  had  never  seen  a  hand  car 
hauling  feed,  did  not  tend  to  establish  a  custom 
for  lowers  to  use  liand  cars  on  defendant's 
road  for  the  purpose  of  hauUng  feed,  and  hence 
was  not  prejudicial  to  defendant  on  that 
ground. 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ««  lOesTlOeO,  4153-4157. 
4166;  Dec.  Dig.  S  1050.*] 

2.  Appeal  and  Ebbob  (f  1050*)— Habuuss 
Ebbob— Aduibsion  or  Bvidence. 

In  an  action  against  a  railroad  for  per- 
sonal injories  to  plaintiif,  a  logger,  operating 
a  hand  car  on  its  track,  admission  of  testimony 
for  plaintiff  that,  if  there  was  any  light  at  or 
any  one  on  the  flat  cars  in  front  of  the  engine, 
witnesses  did  not  see  film  or  It  was  not  pr«J- 
udiciaL 

[Ed.  Note.— For  other  caaea.  see  Appeal  and 
Error,  Ctent  Dig.  K  1068,  1069,  053-4167, 
4166:  Dec.  Dig.  i  1050.*] 

3.  WiTKBSSES    (I  380*)— CBKDlBnjTT— CON- 

TaADicTioN  OP  Own  wrrnBss. 

Plaintiff  In  such  acti<m,  upon  surprise  by 
testimony  ot  the  fiieman,  called  by  liim,  that 
the  headlight  was  not  lit,  that  he  did  not 
know  whether  there  was  any  one  on  the  flat  cars 
in  front  of  the  engine  or  not  that  he  saw  one 
stop  signal  and  a  white  light  which  looked  to  be 
on  the  flat  car,  and  that  the  stop  signal  looked 
to  be  on  the  car,  <m  laying  a  predicate  by  asking 
the  witness  whether  he  nad  not  said  that  if 
there  was  any  one  on  the  lofAont,  he  did  not 
know  it  elidting  the  response  uiat  he  said 
a  headlight  bat  saw  a  stop  signal  given  with  a 
lantern,  was  properly  allowed  to  contradict 
him  by  testimony  of  witnesses  who  heard  him, 
asked  whether  there  was  any  one  or  any  head- 
light on  the  flat  cars,  and  answered  that  if 
there  was,  be  knew  nothing  about  it. 

[Bd.  Note.— Fw  other  cases,  see  mtnesses, 
Cent  Difr  U  1210-I2U»;  Dee.  Dig.  |  38a*] 

4.  Tbiax.  ({  26S*)— IirarBTrtmoRs— RiQuxsv 

lOB  iNSTBUCnON. 

In  an  action  for  personal  lojarieB  to  plain- 
tiff, operating  a  hand  car  on  defendant's  trade, 
defendant  If  it  desired  a  ruling  as  to  whether 
its  failure  to  provide  a  headlight,  as  required 
by  statute,  made  it  absolutely  liable  for  injury 
resulting  therefrom,  should  Itave  made  a  specific 
objection  to  the  Instmction  on  the  headlight 
statute  to  the  effect  that  it  did  not  make  its 
liability  depend  on  its  negligent  failure  to  pro- 
vide the  statutory  headli^t  and  lookout 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  H  627-^1;  Dec.  l5iin  255.*] 

Aroeal  from  Circuit  Court,  Mlsalssip^ 
County;  W.  J.  Driver,  Judga 

Action  by  Di  P<  Gainer  against  the  Jonee- 
boro,  Lake  City  A  Eastern  Railroad  Com- 


*Ftir  other 
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pany.  Judgment  for  plalnUfl,  and  deteodaDt 
appeals.  Affirmed. 

This  suit  was  inatltated  by  appellee 
aeainst  appellant  to  recover  damages  for  per- 
sonal injuries.  Appellee  alleged  that  hla  In- 
jury resulted  from  negligence  of  appellant 
In  operating  its  train  without  an  tieetrle 
headlight,  as  prescribed  by  the  statute  of 
1907,  and  wiUurat  keeping  a  lookout,  as  pre- 
scribed by  the  statute  of  lOU. 

On  the  18th  of  December,  1812,  appellee, 
who  was  a  timber  cotter  or  logger,  took  a 
hand  car  which  was  standing  near  app^lant's 
railroad  at  a  lumber  camp  three  miles  south 
of  Boas.  He  and  a  colaborer,  James  Mack- 
Un,  placed  the  huid  car  on  t3te  railroad 
track,  and  started  south  to  what  is  known  as 
OhisMihaU'a  epar,  for  the  purpose  of  secur- 
ing feed.  Al^llee  and  his  aBsistant  knew 
at  the  time  that  there  was  a  trald  on  the 
track  behind  Um,  approaching  from  the 
north  and  going  south.  In  the  same  direction 
that  appdlee  was  going.  After  appellee  and 
his  astistant  had  proceeded  about  a  quarter 
of  a  ndle,  and  wben  they  had  reached  Ohlsoi* 
hall's  switch,  they  lifted  the  hand  car  from 
the  main  line  to  the  rails  of  the  switch  or 
spur  trade,  and  started  to  push  It  along  llie 
spur  In  order  to  let  the  train  pass  them.  The 
engine  on  the  train  was  pushing  two  flat 
cars  aboid  of  it  and  one  of  these  struck  ap- 
p^ee,  inflicting  the  injury  of  which  he  con- 
plains.  The  night  was  very  dark.  The  head- 
light on  the  engine  was  between  1,100  and  1,- 
300  candle  power,  but  at  the  time  of  the  in- 
jury it  was  not  burning  at  alL  The  train 
crew  tried  to  light  It  at  Boss.  It  would 
flash  and  bom  for  a  quarter  of  a  mile,  and 
thai  it  would  not  burn  for  a  mile  or  two. 
They  had  had  the  same  trouble  with  the  Ugbt 
on  the  previous  night,  and  once  or  twice  be- 
fore that  Wbrai  the  employes  of  appellant 
attempted  to  tnm  on  the  light  at  Boss,  the 
ei^lne  didn't  have  suffldent  steam  to  heat 
the  coring,  and  that  is  why  the  light  didn't 
work. 

Robs,  the  place  where  they  first  tried  to 
light  the  headlight,  was  between  16  and  20 
mites  from  Wilson,  and  Bfldway,  another 
station,  is  only  a  short  distance  from  Wilson, 
the  end  of  the  line.  By  the  time  they  had 
reached  Midway,  they  had  up  enough  steam 
to  heat  the  coring  and  make  the  light  work, 
and  it  burned  from  then  until  the  train 
reached  WUsoil  Appellee  was  Injured  about 
three  miles  from  Ross. 

Appellee  and  his  companion,  while  removing 
the  band  car  from  the  main  line,  looked  to- 
wards the  train,  and  saw  no  light  on  the 
flat  cars  or  elsewhere ;  they  could  have  seen 
lights  If  there  had  been  any  burning.  They 
heard  the  engine  puffing,  and  supposed  It 
was  the  front  end  of  the  train.  They  were 
unconsdoua  of  the  fact  that  there  were  two 
flat  cars  in  front  of  the  engine.  They  look- 
ed for  the  headlight  In  order  to  see  if  they 
had  time  to  get  the  hand  car  off  the  track 


and  to  get  themselves  in  the  dear.  They 
didn't  see  any  one  on  the  flat  cars  in  front 
with  a  lantern. 

One  witness  was  asked,  over  the  objection 
of  the  appellant,  if  it  mis  not  the  custom  of 
loggers  to  use  hand  cars  on  the  track  for  the 
purpose  of  hauling  feed  to  the  log  camps, 
and  the  witness  replied :  "I  don't  know ;  I 
oould  not  say ;  they  have  an  agreement  with 
the  company  about  running  these  speeden* 
and  hand  cars ;  I  don't  know  anything  about 
It;  I  never  saw  a  hand  car  with  the  feed 
on  It" 

The  court  permitted  the  attorney  for  the 
appellee,  over  the  objection  of  appellant,  to 
ask  witnesses  the  following  question,  "State 
whether  or  not  you  heard  me  ask  this  fire- 
man, Metcalf,  whether  or  not  there  was  any 
light  out  or  any  one  out  on  the  flat  cars," 
and  in  permitting  the  witnesses  to  answer, 
"If  there  was  they  didn't  see  him  or  It" 

The  verdict  and  Judgment  were  in  favor  of 
the  appellee  in  the  sum  of  $2,000,  and  this 
appeal  has  been  duly  prosecuted.  Other 
facts  stated  In  the  opinion. 

a  A.  Oonningham,  of  BlytiievlUe,  and 
Goleman  ft  Lewis,  of  Uttle  Bock,  for  appel- 
lant  J.  T.  Ooston,  of  Osceola,  tot  appellee. 

WOOD,  J.  (after  stating  the  fiicts  as  above). 
[1,2]  I.  The  testimony  admitted  over  the 
objection  of  appellant  did  not  ^d  to  estab- 
lish a  custom  for  U^gen  to  use  hand  earn 
on  appellant's  road  for  the  purpose  of  haul- 
ing feed.  The  rultug  of  the  court  In  permit- 
ting the  questions  objected  to  and  the  an- 
swers of  the  witnesses  was  In  no  wise  preju- 
dicial to  appellant 

[3]  n.  Witness  Hetcalt  who  was  the  flre- 
man  on  the  engine  of  appellant,  was  called 
by  the  connael  tor  appellee  and  tesUfled  that 
the  headlli^t  was  not  lit  He  did  not  know 
whether  there  was  any  one  on  the  front  of 
the  cars  or  -not  He  saw  one  stop  signal 
and  a  white  light  just  as  he  got  on  the  seat 
box.  The  Ugbt  looked  to  be  on  the  flat  car. 
He  saw  the  stop  signal  given  with  a  white 
lantern,  but  did  not  know  who  gave  it  It 
was  between  7:30  and  8  o'clock;  had  not 
been  dark  very  long.  The  light  looked  to  be 
on  the  fiat  car.  He  was  then  asked  by  coun- 
sel for  appellee  the  following  qnestloD, 
"Didn't  you  say  a  few  minutes  ago,  in  the 
back  room,  to  me,  in  response  to  a  queatloD, 
if  there  was  any  one  on  the  lookout  yon 
didn't  know  it?"  and  answered,  "I  said  a 
headlight,  but  I  saw  a  stop  signal  gXren.  with 
a  lantern  by  some  one." 

Counsel  for  appellee,  being  surprised  by 
the  testimony  of  witness  Metcalf,  called  the 
witnesses,  and  asked  them  whether  or  not 
th^  were  in  the  witness  room,  and  asked 
them  whether  or  not  they  beard  connael  ask 
Metcalf  If  there  was  any  one  or  any  head- 
Ught  on  the  flat  cars  In  front  of  the  engine, 
to  which  the  witnesses,  over  objection  of  ap- 
pellant, answered  In  the  affirmative^  and  the 
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witnesses  were  farther  asked  what  Hetcalf 
said,  and  answered:  "He  said  If  there  was 
he  didn't  know  anything  aboat  it" 

There  was  no  error  in  the  admission  of 
thiH  testimony.  Where  a  party  is  taken  by 
surprise  at  the  testimony  of  his  own  witness, 
such  testimony  being  entirely  different  from 
what  the  witness  had  given  the  i»rty  call- 
ing him  to  understand  that  his  testimony 
would  be,  the  party  who  is  taken  by  surprise 
and  who  is  prejudiced  by  the  testimony  of 
his  own  witness  may  contradict  blm  with 
other  eridence,  and  by  showing  that  he  had 
made  statements  different  from  his  present 
testimony,  provided  the  proper  foundation  Is 
laid  for  contradiction  ot  the  witness  by  call- 
ii^  his  attention  to  the  circumstances  of  the 
time  and  place,  eta  Ward  v.  Young,  42  Ark. 
553.  Here  the  pnqier  foundation  was  laid 
and  the  testimony  was  competent  for  the 
purpose  of  contradicting  witness  Metcalf, 
whose  testimony  was  a  snrprise  to  the  ap- 
pellee, inasmuch  as  he  made  a  different  state- 
ment to  appellee  from  the  testimony  given  at 
the  triaL 

III.  The  instructions  of  the  court  on  the 
headlight  and  lookout  statutes  were  in  ctm- 
foimity  with  the  law  as  annonnoed  by  this 
court  In  ttw  oonatructlon  of  the  statutes  in 
the  recent  case  of  C.,  R.  I.  tt  P.  Ry.  Ga  v. 
Bryant.  162  S.  W.  U.  See.  also,  a,  R.  I. 
*  P.  B7.  Co.  V.  Onnn.  Adm'r,  166  S.  W.  668. 
And  it  oonld  aerv«  no  useful  purpose  to  re- 
Iterate  the  doctrine  annuonced  In  the  fbre- 
going  cases. 

Tbe  qucstton  as  to  whether  or  not  the  stat- 
ute creates  an  absolute  liahOity  for  failure 
to  comply  with  Its  temu^  and  wheUier  or 
not  sncAi  faUnre  is  negligence  per  se  or  only 
prima  fade  evidence  of  negUgence  is  not 
preaokted  by  this  record. 

14]  Aroellant  made  no  spedflc  objection  to 
the  iDBtrDctlon,  and,  if  it  desired  a  ruling  on 
the  question  as  to  whether  or  not  the  failure 
to  provide  a  headlight  as  required  by  the 
statute  made  the  company  absolutely  liable 
for  an  Injury  resuttlDg  therefrom,  appellant 
should  bave  made  a  spectflc  objection  to  the 
Instmctlcm  to  the  effect  that  it  did  not  make 
appellant's  UaUlltj-  depend  on  ks  n^ligent 
follure  to  provide  the  headlliiht  and  to  keep 
the  lookout  required.  Furthermore,  the  nn- 
contradicted  evidence  showed  that  the  en- 
gine vras  only  provided  with  a  headlight  of 
betweai  1,100  and  1300  candle  power,  when 
the  statute  requires  a  headlight  of  1,500  can- 
dle power.   See  Acta  1907,  p.  1018. 

Again,  the  testimony  showed  that  the  rea- 
son that  snch  headlight  as  was  provided  did 
Dot  bam  to  its  full  capacity  was  because  the 
engine  was  not  carrying  sufficient  ateam. 
The  engineer  testified:  "Our  fuel  was  not 
very  good  that  day,  and  sometimeB  It  takes 
considerable  heat  to  heat  ap  the  coring  in  the 
bradllgbt  If  the  core  Is  not  heated,  it  has 
a  tendency  to  cause  the  light  to  flash." 


ly.  There  was  no  prejudicial  error  in  the 
rulings  of  the  court  in  giving  or  refusing 
prayers  for  instructions,  or  in  the  admission 
or  rejection  of  testimony,  and  there  was  am- 
ple evidence  to  sustain  the  verdict 

The  Judgmuit  Is  tlierefore  correct,  and  it 
Is  affirmed. 


ST.  LOUIS,  L  M.  &  8.  R.  C70.  v.  WIKBEL. 
(No.  260.) 

(Supreme  Court  of  Arkansas.   April  13,  1914.) 

1.  Appux.  and  Ebrob  (8  1097*)— FOBUEB  Ap- 
peal—Law OF  THE  Case. 

Opinions  on  former  appeals  are  the  law  of 
the  case  on  a  subsequent  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  436&-^368.  4427;  De& 
Dig.  I  1097.*]  • 

2.  Meqlxoince  (1 184*)— SDmciXHOT  or  Evi- 

DEITCB. 

In  an  action  againat  a  railroad  for  injnrles 
to  plaintiff,  who  went  into  its  yard  to  sees  em- 
ployment and  was  injured  therein,  evidence 
held  sufficient  to  show  that  there  was  a  custom 
for  master  mechanics  to  hire  firemen  in  the 
yards,  which  bad  existed  for  sQveral  years,  so 
that  plaintiff  was  not  a  trespasser. 

[Ed.  Note.— For  other  casesisee  Negligence, 
(>nt  Dig.  fiS  207-270.  272,  2^;  DMTDig!! 
134.*j 

3.  NBOZJOBNCE    (I  124*>— AomBHtBZEJTT  OP 

Evidence— Gbnbbal  <^ffTOii. 

Where  the  existence  of  the  custom  of  de- 
fendant's master  mechanic  to  employ  firemen 
at  the  yard  was  in  issue,  evidence  of  a  general 
custom  of  the  defendant  road  and  of  other 
roads  for  master  mechanics  to  hire  firemen  at 
the  yards,  and  evidence  of  a  local  custom  at  a 
particular  yard,  included  in  the  general  cus- 
tom on  the  system,  was  admissible  to  show  such 
custom  at  that  yard,  and  that  plaintiff  was 
rightly  there. 

[Ed.  Note.— For  other  cases,  see  N^ligence. 
Cent.  Dig.  H  235-238;  Dec.  Dig.  {  12^*] 

4.  Neoliobnce  (S  33*>— iKJuaiEs  to  Licek- 


In  such  ease  plalntil^  who  was  not  shown 
to  have  any  knowledge  that  he  could  not  be 
employed  as  a  fireman  because  of  his  minority, 
in  view  of  a  custom  of  master  mechanics  to  en- 
gage firemen  at  the  yards,  had  a  right  to  be  In 
duandan^s  yard. 

[Bd.  Note.— Rw  other  cases,  see  NttUgence. 
Cent  Dig.  H  45-47;  DecT^g.  |  33.*r 

Aiv>eal  from  Clrcnit  Court.  Desha  County ; 
Antonio  B.  Orac^  Judge. 

Action  by  Hany  Wirb^  against  the  St 
Louis,  Iron  Monntaln  &  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
foHlant  aroeals.  Affirmed. 

E.  B.  Klnsworthy  and  T.  D.  Crawford, 
both  of  Little  Rock,  and  Jas.  O.  Knox,  of 
Monticello,  for  appellant  O.  P.  damvrell,  of 
Little  Rock,  for  appellee. 

HART,  J.  Appellee  instituted  this  action 
to  recover  damages  for  Injuries  sustained  by 
him  on  account  of  the  alleged  negligence  of 
ai^Uant,  and  recovered  Judgment  This  is 
the  third  appeal  in  the  case.  The  opinion  on 
the  first  appeal  Is  reported  in  104  Ark.  236, 
149  S.  W.  92,  under  the  style  of  "St  Louis, 
Iron  Mountain  &  Southern  Railway  Co.  v. 
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^nrbeL"  Tbe  opinion  on  fbe  eecond  anteal 
18  reported  In  168  S.  W.  118,  under  the  style 
of  "St  Xjouis,  Iron  Mountain  ft  Southern 
Ry.  Co.  V.  Wirbel."  Wlrbel,  while  a  minor, 
went  to  the  office  of  the  master  mechanic, 
situated  In  the  railroad  yards  at  McG^ee, 
Ark.,  for  the  purpose  of  securing  employment 
as  a  fireman.  The  person  in  charge  of  the 
office  told  Wirbel  to  look  for  the  master  me- 
chanic in  the  yards.  Wirbel  went  Into  the 
yards  to  look  for  him.  He  went  into  the 
roundhouse,  and  inquired  there  for  the  mas- 
ter mechanic.  Upon  being  Informed  that  he 
was  not  there,  he  went  down  towards  the 
coal  chute,  and  started  to  go  into  a  building, 
where  an  engine  for  hoisting  coal  was  oper- 
ated, .to  Inquire  for  the  master  mechanic. 
Just  as  he  looked  Into  the  door,  the  coal 
hoisting  machinery  burst,  and  Injured  his  leg 
so  badly  that  it  afterwards  had  to  be  ampu- 
tated. 

Bvldence  was  also  adduced  by  appellee 
tending  to  show  that  the  machinery  was  de- 
fective, and  that  appellant  knew  of  that  fact 
It  has  been  the  contention  of  appellee 
throughout  that  he  was  rightfully  on  the 
premises  of  appellant,  and  that  appellant 
owed  him  the  duty  to  exercise  ordinary  care 
to  keep  from  Injuring  him.  On  the  other 
hand.  It  is  the  contention  of  appellant  that 
appellee  was  a  trespasser,  and  that  therefore 
the  Injury  that  resulted  to  him  was  not  one 
that  could  have  been  reasonably  foreseen  and 
anticipated  by  appellant,  and  it  Is  not  liable. 

[1]  The  oidnlons  on  the  two  former  ap- 
peals are  the  law  of  the  case.  In  the  opinion 
on  the  first  aiveal  the  court  said  that  it  de- 
volved upon  appellee  to  show,  by  a  prepon- 
deraQ<»  of  the  evidence,  that  he  was  right- 
fully at  the  place  where  be  was  hijured,  and 
that  if  audi  was  tbe  case  the  company  was 
bound  to  the  exercise  of  ordinary  care  to 
pNtect  him  MBlost  injury;  ttiat  if  the  In- 
Jory  which  occurred  from  the  bursting  of 
the  machinery  was  not  <me  that  could  rea- 
sonably have  been  foresee  aa  tbe  natural 
and  probable  consequence  resulting  from  tiie 
failure  to  repair  the  machinery,  tn  the  light 
of  tbe  attendant  drcamstances,  it  was  not 
caused  proximately  the  failure  of  the  ap- 
pellant to  rqtair  the  machinery,  and  appellee 
baA  no  caiue  of  action  at  all ;  that  tbe  qne»- 
tlon  as  to  whether  his  injury  did  proximately 
result  from  savii  n^Ugent  acts  was  one  for 
tike  Jury.  The  court  also  said  there  was  ho 
testimony  tending  to  show  that  the  master 
mechanic  had  antiiorit^  to  employ  firemen, 
nor  that  he  had  ever  emjdoyed  them,  in  his 
office  or  in  the  yards  of  tbe  company.  On 
the  retrial  of  the  case,  In  order  to  show  that 
he  was  rightfully  at  the  place  where  he  was 
Injured,  appellee  introduced  evidence  that 
the  master  mechanic  had  the  authority  to 
employ  firemen  at  McOehee,  and  also  Intro- 
duced testimony  which  he  claimed  was  suffi- 
cient to  show  that  it  was  the  custom  of  the 
master  mechanic  to  employ  firemen  in  the 


yards.  The  railroad  company,  In  that  trlaU 
admitted  that  the  master  mechanic  had  au- 
thority to  employ  firemen,  but  introduced 
testimony  tending  to  show  that  It  was  against 
the  rules  of  the  company  for  him  to  employ 
them  anywhere  except  in  his  office,  and  that 
he  had  never  employed  them  in  the  yards  of 
the  company.  On  appeal  we  said:  "A  cus- 
tom most  be  certain,  uniform,  definite,  and 
known,  and  the  existence  of  a  particular  cus- 
tom of  the  kind  under  consideration  here 
may  be  testified  to  by  any  person  who  pos- 
sesses knowledge  of  the  custom.  For  in- 
stance, as  applied  to  the  present  case,  It 
one  or  more  persons  had  knowledge  that  the 
master  mechanic  commonly  and  uniformly 
performed  the  duty  of  hiring  locomotive  fire- 
men in  the  yards  of  the  company  at  McOehee 
for  a  certain  and  definite  period  of  time,  such 
testimony  would  establish  a  reasonable  pre- 
sumption or  inference  that  the  master  me- 
chanic In  BO  doing  was  acting  in  the  line  of 
his  duty,  as  a  matter  of  custom,  acquiesced 
in  by  the  appellant  for  the  purpose  of  Its 
business."  We  also  held  that  the  testimony 
was  not  sufficient  to  show  the  existence  of 
a  custom  on  the  part  of  the  master  mechanle 
to  employ  firemen  in  the  yards  at  McGdiee. 
and  for  that  reaaon  the  Judgment  was  re- 
versed. 

[2]  Whoi  the  case  was  again  tried  in  tbe 
circuit  court,  appellee,  in  order  to  show  that 
he  was  rlglitfully  at  the  place  where  he  was 
Injured,  adduced  evidence  tending  to  show 
that  the  master  mechanic  had  authority  to 
employ  flremoi,  and  that  he  was  acctutomed 
to  do  so  in  tile  yards  of  the  company  at  Mc- 
Uehee.  On  this  appeal,  oonnsd  tor  anteUaat 
again  dudlenge  the  soffldency  of  the  eri- 
denoe  to  establish  such  a  custom ;  but  we  are 
of  the  opinion  that  tbe  testtmony  Introduced 
by  app^ee  was  suffldent  to  meet  tbe  te- 
quimnenta  presciibed  in  our  former  opinion. 
Two  or  three  witnesses,  who  had  been  in  the 
service  of  the  company  for  a  number  of 
years,  and  who  had  been  employed  in  and 
around  the  yards  of  tiie  company  at  McOe- 
hee for  several  years,  teattfled  tiiat  the  mas- 
ter medianlc  had  authority  to  vnnSioy  flre- 
m&a,  and  tliat  he  ezerdsed  sodi  authority 
by  employing  flremoi  in  the  yards  of  the 
company  at  McGtiiee.  Tbvy  said  that  if  a 
man  wanted  anployment  as  a  fireman,  it 
was  cnstomary  for  him  to  seek  the  master 
mechanic  at  his  office  and  that  If  he  was  not 
found  there,  to  go  out  into  the  yards  and 
look  for  him,  that  the  master  medianlc  at 
McGehee  had  been  accustomed  to  employ 
firemen  In  the  yards  of  tiie  company,  and 
that  they,  of  th^  own  povonal  knowledge, 
knew  of  the  existence  of  this  custom.  Some 
of  the  witnesses  testified  that  there  was  a 
general  custom  tiirou^out  the  whole  Iron 
Mountain  system  for  the  master  mechanic 
to  employ  firemen  in  the  yards  of  Qie  com- 
pany. On  the  other  hand,  testimony  was  ad- 
duced by  a^ellant  tending  to  show  that  it 
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was  against  the  rnleB  of  the  company  for 
the  master  mechanic  to  employ  firemen  In 
the  yards  of  the  company,  and  that  the  rules 
of  the  company  In  this  respect  had  never 
been  violated  by  the  master  mechanics.  F. 
C  Reed  was  the  master  mechanic  at  McGe- 
hee  at  the  time  app^lee  was  injured.  He 
is  not  now  In  the  employment  of  the  com- 
pany, and  lives  In  the  state  of  Nebraska. 
He  was  preset  at  the  trial,  however,  and 
testified  that  it  was  against  the  roles  of  the 
company  for  the  master  mechanic  to  employ 
firemen  in  the  yards  of  the  company,  that 
he  had  no  anthoiity  to  employ  them  at  any 
other  place  than  his  office,  and  that  he  had 
never  employed  flremoi  in  the  yards  of  the 
company.  He  also  stated  that  he  had  no 
authority  to  employ  a  minor  as  a  fireman. 
In  rebnttal,  the  attorney  for  appellee  testi- 
ded  that  he  went  to  the  state  of  Mebraska 
and  talked  with  Reed,  the  master  mechanic 
at  McGehee  at  the  time  appellee  was  in- 
jured; that  Reed  told  him  positively  that  it 
was  bis  costom  to  hire  firemen  in  the  shop 
and  yards ;  that  he  was  in  the  yards  a  great 
deal  of  the  time;  and  that  if  a  man  wanted 
a  Job  he  necessarily  had  to  hunt  him  up. 
Other  evidence  was  also  adduced  by  appel- 
lee tending  to  show  that  the  master  mechan- 
ic spent  the  greater  part  of  his  time  in  the 
yards,  and  not  in  bis  office.  The  jury  were 
the  aiM  Judges  of  the  credibility  of  the  wit- 
nesses, and  the  testimony  adduced  in  favor 
of  appellee  was  sofflcient  to  show  that  there 
was  a  custom  at  MeOehee  for  the  master 
mechanic  to  hire  firemen  in  the  yards,  and 
that  siK9t  cnstfUD  had  existed  for  several 
years.  From  ttala  testimony,  taken  in  connec- 
tion with  that  of  awftllee  himself,  the  Jury 
mi^t  have  infrared  that  ajwellee  was  rlght- 
fully  at  the  place  where  he  was  injured,  and 
was  not  a  trespasser. 

[I]  Oomuel  for  appellant  also  assign  as  er- 
ror the  actl<ni  of  the  coort  in  admitting  the 
testimony  of  Uie  witness  McGuen,  to  the  ef- 
fect that  It  was  the  costom  of  the  master 
mechanic  at  Argenta,  Aik.,  to  hire  firemen  in 
the  yards.  They  cl^m  that  proof  of  a  local 
custom  at  Aigenta  would  have  no  tendoicy 
to  prove  the  same  custom  at  McGehee,  and 
that  the  testimony  was  errwieous  and  prej- 
odldal.  The  witness  McCnea  also  testified 
that  it  was  a  general  cnstom  of  the  Iron 
Mountain  Railroad,  as  well  as  other  rail- 
roads for  whidi  he  had  worked,  for  the  mas- 
ter mediaTiics  to  hire  flronen  in  the  yards 
of  the  company.  Other  witnesses  also  testl- 
Sed  that  It  was  the  general  custom  on  the 
Inm  Mountain  Railroad  system  for  master 
medianics  to  hire  firemen  in  the  yards.  This 
testimony  of  a  general  custom  was  ctmpetent 
for  the  purpose  of  tending  to  show  that  ap- 
prise was  rlc^tfnlly  at  the  place  where  he 
was  Injured.  He  could  establish  the  fact 
that  he  was  rightfully  there  by  a  general 
CBstom,  as  well  as  by  a  particular  cnstom  at 
McGdiee;    He  says  lhat  he  went  out  into 


the  yards  of  the  company  by  direction  of  the 
person  in  charge  of  the  master  mechanic's 
office  to  seek  the  master  mechanic  for  the 
purpose  of  securing  employment  as  a  fireman. 
If  a  general  custom  existed  on  the  Iron 
Mountain  Railroad  system  for  its  master 
mechanics  to  employ  firemen  in  the  yards  of 
the  company,  this  would  give  one  who  sought 
employment  as  a  fireman  the  right  to  go  in- 
to the  yards  of  the  company  to  seek  the  mas- 
ter mechanic,  If  he  could  not  find  him  in  his 
office.  The  testimony  of  HcCuen  to  the  effect 
that  it  was  the  custom  of  the  master  mechan- 
ic at  Argenta  to  employ  firemen  in  the  yards 
there  was  included  In  the  general  custom  of 
the  master  mechanics  on  the  Iron  Mountain 
Railroad  everywhere  to  employ  firemen  In 
the  yards  of  the  company,  and  was  there- 
fore not  prejudicial  to  the  ri^ts  of  appel- 
lant 

It  is  Insisted  by  counsel  for  appellant  that 
the  court  erred-  in  certain  instructions  given 
to  the  jury ;  bat  we  do  not  deem  it  necessary 
to  set  out  these  instructions,  or  to  discuss 
them  at  length.  As  we  have  already  seen, 
it  was  the  theory  of  appellee  that  he  went  to 
the  office  of  the  master  mechanic  at  McGehee 
to  seek  employment  as  a  fireman.  He  was  di- 
rected by  the  person  in  charge  of  the  office 
to  go  out  into  the  yards  and  look  for  the  mas- 
ter mechanic.  He  did  so,  and  while  so  en- 
gaged he  was  injured  by  the  bursting  of  the 
hoisting  machinery.  On  the  other  hand,  it 
Is  the  contention  of  appellant  that  its  master 
mechanics  had  no  authorily  to  employ  fire- 
men In  the  yards  of  the  company,  and  that 
they  had  never  exercised  sutib  authority. 
Hence  they  claim  that  appellee  was  a  tres- 
passer, and  that  if  the  jury  further  found 
that  the  injury  that  resulted  to  appellee  was 
not  one  that  could  reasonably  have  been  fore- 
seen or  anticipated  by  appellant,  in  the  light 
of  the  attending  circumstances,  its  negligence 
in  failing  to  repair  the  bolstbig  machinery 
was  not  the  proximate  cause  of  appellee's  in- 
jory,  and  that  it  was  not  liable.  We  think 
that  when  all  of  the  instructions  of  the  court 
are  read  and  considered  together  the  respec- 
tive theories  of  appellant  and  appellee  were 
folly  and  fairly  submitted  to  the  jxof.  The 
court  even  anbmitted  to  the  Jory  the  qnestlon 
of  appellee's  contributory  negligence  when 
there  was  no  testimony  at  all  toodlog  to  show 
that  appeUee  was  guilty  of  contributory  neg- 
ligence. If  he  had  a  right  to  go  to  the  place 
where  he  did  go  in  search  of  the  master  me- 
chanl<%  it  cannot  be  said  that  there  la  any 
testimony  whatever  tending  to  show  thab  he 
was  guilty  of  contributory  negUgence,  for  the 
machinery  burst  Jost  as  he  put  his  head  into 
the  door  of  the  bnlldlng  where  it  was  stto- 
ated. 

[4]  Again,  it  Is  insisted  by  counsel  for  ap- 
ptdlant  that  the  ondlspnted  evidence  shows 
that  the  master  mechanic  had  no  authority 
to  emidoy  a  minor  as  a  fireman,  and  that 
appeUee  was  a  minor  at  the  time  he  was- 
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injured.  In  answer  to  tbia  It  may  be  said 
that  the  evidence  does  not  show  that  appellee 
had  any  knowledge  whatever  that  he  could 
not  be  employed  as  a  fireman  on  account  <^ 
his  age.  He  was  a  stout,  able-bodied  young 
fellow,  and,  in  the  absence  of  evidence  tend- 
ing to  show  that  he  knew  that  he  was  not 
eligible  for  employment  as  fireman,  under 
the  circumstances  adduced  in  evidence  by 
him,  he  had  a  right  to  geek  such  employmoit 
The  Judgment  will  be  affirmed. 


GITX  OF  JONBSBORO  v.  PRIBDLE. 
(No.  278.)  - 

(Supreme  Court  of  Arkansas.  April  20, 1914.) 

1.  Tbxai.  (}  84*)— BviDENCT— Objections  — 

SUFnClENCT. 

Where  a  questloD  to  a  witness  was  vhetber 
a  tile  drain  was  large  enough  to  drain  the  place 
in  "a  reasonable  time,"  bat  no  specific  objection 
was  made  to  the  qoeetiou  on  that  ground,  and 
there  was  no  request  that  the' witness  should 
make  the  answer  more  ^)ecific,  the  exclusion  of 
the  queetioD  and  answer  could  not  be  sustaioed 
on  the  ground  of  indefiniteness  of  the  answer. 

["Ed.  Note. — For  other  cases,  aee  Trial,  Cent. 
Dig.  S8  211-218.  220-222;  Dec.  Dig.  |  84.*] 

2.  EVIDBnCE    (I    536*)  — EXPBBTS  — Aduibsi- 

BizjTT  OF  Evidence. 

A  witnees  who  bad  taken  various  levels, 
aod  who  in  making  plans  for  the  grading  of  a 
street  had  undertaken  to  provide  for  the  drain- 
age of  abutting  property  by  opening  ditches  and 
putting  in  tUing,  was  competent  to  state  the 
result  of  the  eaknlatlon  wbidi  he  bad  made  to 
ascertain  the  size  of  dltdtes  and  tiling  to  carry 
off  surface  water. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent  Dig.  S§  2343,  2344,  2847;  Dec  Dig.  | 
536.*] 

3.  Afpeal  and  Ebbob  (|  1056*)— Peejudi- 
oiAL  Erbob— Exclusion  of  EvinENCB. 

Where  the  case  presented  a  close  question 
■ot  fact  as  to  whether  the  grading  of  a  street 
caused  damage  to  an  abutting  owner  by  imped- 
iug  the  flow  of  water,  the  exclusion  of  compe- 
tent evidence  that  ditehes  and  tiling  to  carry 
off  surface  water  had  been  put  in  was  reversible 
error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  98  4187-4193,  4207;  Dec.  Dig. 
f  1056.*] 

Appeal  from  Circuit  Court,  Craighead 
County;  J.  F.  Gautney,  Judge. 

Action  by  W.  S.  Fribble  against  the  City 
of  Jonesboro.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
maiided. 

Appellee  was  tlie  owner  of  a  lot  fronting 
on  Huntington  ararae  in  the  city  of  Jones- 
boro, and  alleged  in  his  complaint  that  the 
^ty  had  80  graded  that  avmue  as  to  re- 
tard the  flow  of  surface  water  off  his  lot, 
and  that  the  water  waa  impounded  thereon 
after  rainfalls.  It  wa»  alleged  that  appellee 
bad  anoUed  fbr  an  arUtratlon  of  bla  dam- 
ages, as  provided  by  section  5495  of  Kirby's 
D^^t,  and  that  be  bad  selected  an  arbiter, 
and  the  city  had  selected  one,  and  these  two 
a  third,  and  these  arbiters  had  recommended 
that  changes  be  made  In  the  street  grade,  or 


that  cnlverts  be  sui^lied  in  lien  thereof,  but 
tliat  no  action  had  been  taken  upon  tbis 
recommendation.  Damages  were  prayed  in 
the  sum  of  $5(W.  The  answer  contained  a 
denial  of  all  the  material  alle«atl(His  of  tbe 
complaint 

There  was  a  verdict  and  Judgment  in  favor 
of  appellee  for  $300,  and  the  dty  has  appeal- 
ed. The  evidence,  while  conflicting,  is  I^&l- 
ly  Bulfldent  to  support  the  verdict,  ujion  tbe 
theory  that  the  grading  has  permanently  ol>- 
structed  the  flow  of  water  from  appellee's 
lot.  No  objection  was  made  to  any  Instruc- 
tion, and  appellant  complains  chiefly  of  the 
insufficiency  of  the  evidence,  and  of  the  ac- 
tion of  the  court  in  excluding  certain  tes- 
timony of  the  dty  engineer,  who  bad  directed 
the  work  of  grading  and  filling  Huntington 
avenue. 

Baker  &  Sloan,  of  Jonesboro,  for  appel- 
lant H.  M.  Ifayes,  ot  Jonesbons  for  ap- 
pellee. 

SMITH,  J.  (after  stating  tbe  Cacts  as 
above).  We  have  said  that  tbe  evideDce  was 
I^lly  sufficient  to  sustain  the  vardtct,  al- 
thou^  it  is  very  earnestly  Insisfced  that 
such  is  not  tbe  case.  Tbe  dty  engineer  tea- 
ttfled  that  certain  drainage  had  been  es- 
tabllsbed,  as  a  part  of  tbe  Improranrait, 
and  while  he  adndtted  tbat  water  had  been 
impounded,  during  tbe  progreBS  ot  the  Im- 
proremoit,  he  testlfled  that  tids  bad  not  been 
Uie  case  since  Its  completttm,  and  Qiat  be 
had  idaoed  a  12-lndi  tile  just  east  of  Uie 
northeast  comer  of  appdlee^  lot^  and  had 
also  put  In  some  S4rliicb  tiling  and,  since 
then,  there  bad  been  no  conq^int  wllldtt  Us 
knowledge  about  standing  watw.  TUm  wit- 
ness testified  to  entile  ftuutUartty  with  the 
property  In  question  and  with  the  resipectlve 
levds  of  It,  as  compared  with  other  imqierty 
baTlng  the  same  outlets  fl»r  drainage.  The 
witness  was  asked  these  questtons:  **Q.  Is 
the  tUing  placed  under  the  sidewalk  in  front 
of  Mr.  Berger^B  lot  sufficiently  large  to  drain 
out  all  tbe  water  within  a  ressdnable  tiine 
that  ml^t  be  expected  to  drain  throui^ 
there?"  And  he  answered.  **Yes,  sir."  This 
question  and  answer  was  ex^uded.  This 
question  was  then  asked,  "'Dub  time  that  yon 
provided  the  tlie  under  the  walk  of  Hunt- 
ington avenue  on  fhe  Berger  property,  state 
whether  ov  not  yon  made  a  calculatlcn  of 
the  water  that  it  ms  necessary  tax  tbat  til- 
ing to  carry;"  and  he  answered,  **TeB,  sir; 
I  did."  And  he  was  then  asked,  **State 
whethn-  or  not  you  ftnmd  Qie  fvenlng  made 
there  from  tliat  calculation  of  suffldoit  rise 
to  carry  the  water  that  has  to  go  through 
there;"  and  be  answered,  "Yes,  Upon 
motion  of  appellee  this  last  question  and 
answer  was  also  exduded,  and  wdlant 
duly  saved  Its  exo^ptloiis. 

[1]  The  record  does  not  show  0ie  ground 
upon  which  the  court  exduded  these  an- 
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swan;  Init  appdlM  In  Us  brief  instrts  that 
the  auBwers  were  properly  excluded,  because 
In  the  first  answer  the  witness  does  not  de- 
flne  or  emOaln  what  he  means  by  a  reason- 
aUe  timch  and  that  the  last  answra  should 
bare  hem  excluded  because  the  witness  does 
not  show  himself  sufficiently  famtliar  with 
the  locos  in  quo  to  exiocsB  an  opinion.  It 
would  have  been  entirely  prt^ter  to  have  re- 
4ulied  the  witnen  to  e^laln  what  he  meant 
by  reasonable  time,  when  he  said  the  tiling 
under  the  sidewalk  was  sufficiently  large  to 
drain  off  all  the  water.  But  the  words  "rea- 
sonaUe  time"  were  embraced  in  the  question, 
and  not  in  tlw  witness*  answer,  and  no  spe- 
dfle  objecttott  was  made  to  the  question, 
was  there  any  request  that  the  answer  be 
made  more  definite. 

L2]  We  think,  too^  the  witness  had  shown 
himself  snffldently  familiar  vlth  the  pra- 
ises to  testlf;^  as  an  expert  His  evidence 
indicates  that  he  had  taken  various  levels, 
and,  in  maldag  his  plans  for  the  grading, 
had  nndertafcoi  to  provide  fbr  the  drainage 
of  the  affected  property,  and  this  bad  been 
done  by  opening,  up  certain  dlttibes  and  by 
putting  In  oertaiii  tiling.  The  witness  here 
was  not  undertaking  merely  to  express  an 
expert  opinion,  but  was  offering  to  state  the 
result  of  a  calculation  which  he  had  nude  to 
asoerteln  the  slse  of  openings  that  should  be 
provided.  Such  evidence  is  competent,  where 
a  witness  shows  himself  qualified  to  express 
an  opinion,  or  to  make  such  calculations. 
Railway  v.  Cook,  57  Ark.  887,  21  S.  W.  1066; 
RaUway  Ca  v.  Lyman,  S7  Ark.  512,  22  S.  W. 
ITQ. 

(3]  If  the  evidence  of  the  engineer  was 
competent,  its  exclusion  was  necessarily 
prejudicial  This  record  presents  a  close 
question  of  fact  as  to  whether  this  grading 
has  occasioned  appellee  any  damage  on  ac- 
count of  Impeding  the  flow  of  water,  and  the 
excluded  evidence  related  directly  to  that 
question. 

For  the  error  Indicated,  the  Judgment  will 
be  reversed,  and  the  cause  remanded. 


BNGLISH  V.  NORTH  et  aL   (No.  271.) 
<8iipteme  Court  of  Artumtas.   April  20,  1914.) 

1.  Tbndob  awd  Furchasbr  (S  44*)— FBAtrn— 

SUFFICIENCT  OF  EVIDENCB. 

To  justify  a  conrt  of  equity  in  rescinding 
and  caDceling  a  written  contract  for  the  con- 
▼eyanoe  of  land  on  the  ground  of  misrepresenta- 
tioQ,  a  clear  case  sbomd  be  made  out  by  the 

evidence. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |S  69-76;   Dec  Dig.  | 

2.  VmrDoa  akd  PtracHASKB  a  83*)— Resois- 
Bion— Gaouirns— MiSBaFBEBSNTATio  N  s . 

Uisrepresentations  wblch  will  justify  the 
resciBsion  of  a  contract  for  the  sale  of  land 
matt  be  of  a  decided  and  reliahle  character  re- 
lating to  some  matter  of  inducement  to  the  mak- 
ing at  the  contract  calculated  to  midead  the 
pnrcfaaser  and  induce  him  to  buy  on  the  faith 


and  confidence  th^eof,  and  in  the  absence  of 
means  of  information  to  be  derived  from  bis  own 
observation  and  inspection,  and  mast  injure 
the  party  seeking  to  rescind. 

[£d.  Note.~ror  other  eases,  sea  Vendor  and 
Purchaser,  Cent.  Dig.  H  88,  4(M8,  66;  Dec 
Dig.  i  33.*] 

8.  EXCHARGX  OF  PBOFXBTT  (f  3*)~RBSCIS8I0N 

—Actions— SurFicDSNcv  of  Evioence. 
Representations  by  a  party  to  an  exchange 
of  lands  relatii^  exdusivelj;  to  the  value  there- 
of afford  no  ground  for  rescission  in  the  absence 
of  fraud  or  imposition;  representations  as  to 
value  generally  being  matters  of  opinion  about 
which  there  might  be  a  divergence  of  views. 

[E±  Note.— For  other  cases,  see  Bzchange  of 
Property,  Cant.  Dig.  H  S>  7;  Dec  Dig.  |  8.*] 

4.  BxoHAiraK  or  Pkopbbtt  (|  8*)— Bbboibbioh 

— AIlSBEPBESENTATIO  NB. 

Where  one  who  exchanged  125  acres  of 
land  for  city  property,  not  only  misrepresented 
its  value,  but  also  represented  that  all  except 
possibly  10  acres  was  susceptible  of  cultivation 
in  some  form,  when  In  fact  not  more  than  45 
acres  was  tillable,  though  be  had  special  in- 
formation regarding  the  character  of  the  land 
acquired  by  personal  observation,  and  was  told 
by  the  other  party  that  he  would  take  the 
land  in  reliance  on  such  representations,  ahd  it 
appeared  that  the  other  party  was  injured  by 
the  exchange,  a  rescission  would  be  decreed. 

lEd.  Note.— For  other  cases,  see  Exchange  of 
Property.  Cent.  Dig.  »  3>  7 ;  Dec.  Dig.  {  3.*] 

5.  EXCHANOB  OF  PbOPBBTT  (|  8*)— RESCISSION 

— Sufficiency  of  Evidenob. 

Id  an  action  to  rescind  an  exchange  of 
lands,  evidence  Aeld  to  show  that  plaintiff  relied 
upon  defendant's  representations  as  to  the  land, 
though  he  also  wrote  another  par^  for  an  opin- 
ion as  to  the  value  of  the  land. 

[Ed.  Note.— For  other  caBes.  see  Exchange  of 
Property,  Cent.  Dig.  H  14-18;  Dec  Dig.  fa*] 

6.  Exchange  of  Pbopebtt  (j  3*)— Validity 

— MiaBBPBBSENTATIONS. 

Where  a  party  to  an  exchange  of  land  who 
had  siKcial  Information  respecting  its  character 
acquired  from  personal  observation  was  told  by 
the  other  party  that  he  was  relying  upon  his 
represen  tattoos,  it  was  hls  dutj  to  auike  correct 
and  truthful  statemeuts. 

[Ed.  Moteu— For  other  cases,  see  Exchange  of 
Property.  Cent  Dig.  K  8,  7;  Dec.  Dig.  f  3.*] 

Appeal  from  Pulaski  Chancery  Court;  Jno. 
E.  Martlneau,  Chancellor. 

Suit  by  Peter  English  against  Mabel  North 
and  husband.  From  a  decree  for  defendants, 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

This  suit  was  Inatitntad  by  anwiiant 
against  the  appellees  to  rescind  a  trade  In- 
volving an  exchange  of  real  property  between 
appellant  and  appellees.  The  appellant  al- 
leged that  he  had  conveyed  a  certain  lot  in 
the  city  of  Little  Rock  to  appellee  Mabel  B. 
North  in  eom^dnatlon  of  a  conveyance  by 
her  to  appellant  of  a  certain  tract  of  land  In 
Sharp  county;  that  appellant  bad  nevw 
seen  the  land  conv^ed  to  him  by  appdiee ; 
and  that  the  land  was  represented  by  appel- 
lee Arthur  North,  who  acted  as  agent  for  his 
wife,  Mabel  North,  to  be  all  tillable,  produc- 
tive) bott«n  land  excQit  7  aere^  and  tliat  It 
was  situated  on  Spring  river,  had  a  mill  on 
it,  and  that  it  was  worUi  |15  per  acre  in 
cash  and  $16  per  acre  by  way  of  exebang& 
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He  stated  that  be  bad  never  seen  the  land 
at  tbe  time  of  the  trade,  and  that  he  acted 
entirely  npon  North's  representaUona.  He 
alleged  that  tbe  repreeentatlons  of '  North 
were  fiilse  and  f  randulent,  and  he  tendered  a 
deed,  offering  to  reconvey  the  land  to  appel- 
lee Mabel  North,  and  prayed  that  the  sale 
and  exchange  be  canceled,  and  that  appel- 
lees be  required  to  execute  a  deed  reconvey- 
ing  to  him  the  lot  which  he  had  conveyed  in 
exchange. 

Appellees  answered,  denyii^  tbe  allega- 
tions of  fraud,  and  alleging  that  North  told 
appellant  that  tbe  land  bad  been  estimated 
to  bbn  to  be  worOi  $16  per  acre,  and  that 
appellant,  througli  bis  agent,  wrote  to  tbe 
Fanners'  Bank  of  Hardy,  asking  an  (Qilnlon 
of  the  value  of  the  land;  that  the  bank,  gave 
the  appellant  an  opinion,  upon  which  ai^elr 
lant  acted  In  making  the  exchange,  and  not 
npon  any  representations  made  by  aK>ellees. 
Appellees  further  allied  tliat  tba  land  -waa 
worth  as  much  as  tbe  lot  which  tbey  obtain- 
ed from  appellant  In  exchange. 

The  testimony  on  behalf  of  the  appellant 
tended  to  show  tbat  Arthur  North  adTertlsed 
that  he  bad  a  tract  of  land  In  ooonty 
that  he  would  trade  for  dty  property.  He 
described  tbe  land  to  a  real  estate  agent 
who  had  for  sale  certain  property  In  the  dty 
of  UtUe  Rock  owned  by  Peter  English. 
North  described  the  land  to  the  agent  as  con- 
taining 125  acres,  and  tbat  the  larger  part 
of  It,  something  Uke  100  acres,  would  be 
good  agricultural  land.  The  reat  of  it  could 
be  put  in  fruit  land,  and  there  was  a  small 
tract  In  the  comer  tiiat  would  not  be  of  val- 
ue for  agricultural  purposes.  He  stated  that 
some  30  or  40  acres  bad  been  In  cultivation, 
that  the  timber  on  part  of  it  had  been  cut  oil, 
and  there  was  a  strip  of  It  tbat  tbe  timber 
had  not  been  cut  off.  The  part  tbat  bad  not 
been  cleared  had  good  tie  timber  and  saw  tim- 
ber on  it  Five  acres  was  a  mill  site  that  had 
an  old  mill  on  it,  a  couple  of  houBea,  and 
some  eheds.'  There  was  lumber  enough  left 
to  build  snch  bams  and  sheds  as  a  man  might 
want,  and  to  do  fencing  aronnd  the  bonse. 
Spring  river  ran  across  tbe  comer  of  It  and 
cut  off  a  small  itiece  of  tbe  land.  It  was 
made  land  from  the  stream — not  such  river 
bottom  land  as  we  have  here,  but  was  not 
subject  to  overflow.  North  said  the  land 
was  worth  $15  an  acre  in  cash. 

The  agent  gave  English  tbe  description  of 
the  property  that  had  been  given  him  by 
North  and  arranged  to  have  North  and  Eng- 
lish meet  in  order  to  effectuate  an  exdiange 
of  the  city  house  and  lot  belonging  to  Eng- 
lish for  the  land  of  North.  English  and 
North  met  in  tbe  office  of  Withetspoon  & 
Chew,  agents  of  English.  North  described 
the  property  in  Sharp  county  to  English  as 
containing  126  acres  of  river  bottom  land; 
that  Spring  river  cot  off  5  acres.  He  drew 
a  rough  sketch  of  the  land  on  paper  and 
showed  English  bow  tbe  land  lay.  There 


was  about  %  acres  of  It  cleared — tbe  balance 
of  it  timber  land,  having  all  kinds  of  tlndier. 
such  as  oak,  ash,  hickory,  walnut,  etc,  on  It 
He  stated  that  tbe  timber  on  the  land  was 
worth  more  than  what  be  was  talcing  tor  tbe 
laud;  that  there  was  a  sawmill  on  tbe  5 
acres  and  two  or  tbree  other  buildingB ;  that 
tbe  sawmill  had  been  put  up  two  or  three 
years  before  for  the  purpose  of  sawing  Um- 
ber, but  ft>r  some  reason  ttie  mill  bad  not 
been  operated ;  tbe  buildings  were  out  of  re- 
pair and  fences  down ;  that  there  was  lum- 
ber enou^  left  on  the  premises  to  repair  all 
the  buildings  and  repair  tbe  fences;  tbat  the 
35  acres  of  cleftred  land  had  not  been  cultivat- 
ed for  a  couple  of  years,  and  bad  grown  up 
in  brusb;  that  the  land  was  all  zlver  bottom 
except  about  7  acres  that  was  stony.  It  was 
all  tillable;  bnt  7  acres  of  It  was  rotvh  and 
stony.  The  land  was  worth  $15  an  acre  cadi 
or  $16  In  trad&  English  said  to  North  that 
'it  was  customary  to  see  land  or  property 
before  buying  It,  and  asked  him  how  he  was 
going  to  see  It"  North  said  it  waa  not  nec- 
essary to  go  up  there,  and  referred  EngUsh 
to  the  Farmers'  Bank  of  Hardy,  and  stated 
Ibat  they  could  tell  Just  what  It  waa  worth. 
English  had  Sutton,  bis  agent,  write  to  the 
bank  concerning  the  land.  The  bank  replied 
that  the  land  was  worth  $15  or  $16  an  acre, 
but  made  no  statemmt  as  to  die  diaracter 
of  the  land.  Nortb's  statements  were  tbe 
only  source  from  whlA  English  got  his  In- 
formation as  to  Uie  diaracter  of  the  land. 
English  tbou^t  Dr.  North  was  telling  Urn 
the  tratb,  and  relied  on  what  North  told  bin. 
Putting  North's  statements  and  tbe  bank's 
statement  together,  EngllEOi  thought  Uut  It 
was  all  right,  and  on  tbat  account  traded 
North  his  lot  In  the  city  for  the  land.  He 
would  not  have  traded  on  what  the  bank 
said  alone.  He  wrote  to  the  hank  to  find 
out  whether  tbe  land  was  worth  $16  an  acreL 
He  wanted  land  worth  that  much.  If  tbe 
land  bad  not  been  worth  $16  an  acre,  be 
would  not  have  considered  it  all  right,  re- 
gardless of  how  the  land  was  situated ;  tmt 
the  statemoits  of  North  made  as  to  the  char- 
acter of  tbe  land  "bad  a  whole  lot  of  Influ- 
ence" with  Eng^lah  In  causing  him  to  make 
the  trade. 

English  stated  that  while  he  and  North 
were  conducting  negotiations  looking  to  clos- 
ing the  deal  in  tbe  office  of  Witberspoon  A 
Chew,  there  was  a  difference  between  them 
in  regard  to  the  insurance  on  the  house 
which  English  was  proposing  to  trade  for 
the  land.  North  wanted  tbe  insurance  trans- 
ferred to  him,  and  English  objected,  unless 
North  would  pay  him  for  the  unexpired  part 
of  it.  Chew  suggested  tbat  they  settie  the 
matter  between  them  by  North  paying  half 
of  the  unexpired  part,  and  English  donating 
the  balance.  Dnring  the  conversation  about 
the  Insurance  English  told  North  that  be 
(English)  would  take  tbe  land  on  the  repre- 
sentation that  he  (North)  bad  made.  He 
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took  It  expecting  to  flnd  It  Jut  u  NorOi 
represeated  it  Sngllsh  told  North  that  he 
tbou^t  NoTth  W8fi  cettLng  the  best  of  the 
trade ;  that  be  (North)  had  aeen  what  he  was 
getting,  but  that  he  ^ingltah)  had  not  seen 
what  he  was  gettlnc.  In  te^  to  tiiat  North 
referred  EhigUah  to  the  bank,  stating  that 
ttie  bank  wonld  verity  wb&t  had  been  said, 
and  ttiat  BngUsh  wonld  find  It  jnst  as  he 
(North)  represented  it  to  be.  The  trade  was 
then  closed. 

A  month  or  so  after  that  English  visited 
the  land.  He  found  It  exactly  the  reverse  of 
what  North  bad  represented  it  The  land 
was  rolling  from  the  river  to  the  top  of  the 
monntaln,  jumping  from  one  precii^ce  to  an- 
other like  steps  or  stairs  of  rock,  except  the 
t(  acres  where  the  mill  site  was.  There  were 
two  or  three  little  old  shacks  on  this  site, 
not  tenantable  at  alL  Was  nothing  left  of 
the  sawmill,  except  some  part  of  the  old  ma- 
chinery where  the  mill  had  been  homed 
down.  En^ifih  did  not  find  any  timber  land 
on  it  except  around  the  5  acres — no  land 
such  as  he  expected  to  find.  The  spot  around 
where  the  mill  stood,  the  5  acres,  conld  be 
tilled;  bnt  there  was  a  good  deal  of  roc^ 
there.  The  6  acres  did  not  touch  the  river. 
The  6  acres  where  the  mill  stood  was  about 
200  feet  from  the  river.  The  timber  was 
very  poor,  except  occasionally,  a  long  dis- 
tance apart,  a  good-Hlaed  tree  could  be  found 
for  sawing  purposes  If  they  could  be  gotten 
out;  but  there  was  no  way  to  get  at  them. 
There  was  no  accessible  timber  to  Justify  the 
mnnlng  of  a  sawmllL 

The  basis  of  the  trade  was  that  North  was 
to  give  English  the  125  acres  for  the  house 
and  lot  on  Twenty-Second  and  Spring  streets 
In  Uttle  Bock,  and  assume  $1,000,  the  amount 
of  a  loan  that  English  had  obtained  on  the 
same.  English  valued  his  house  and  lot  at 
$3,000.  It  was  showu  that  the  house  and  lot 
were  worth  from  fl.90O  to  $8,000. 

Witnesses  on  behalf  of  appellant,  who  were 
fiimlllar  with  the  land  in  Sharp  county,  tes- 
tified that  there  were  from  20  to  46  acres  of 
tillable  land  in  the  tract;  from  6  to  10  acres 
of  creek  bottom;  the  balance  all  hill  land, 
rough  and  stony.  The  land  was  worth  from 
$4  to  fS  an  acre.  One  witness,  who  formerly 
owned  the  land,  and  who  bad  traded  the 
same  to  another  party,  wrote  ax^ellant  to  Ute 
effect  that  In  the  trade  he  valued  it  at  $1,- 
30<^  bat  that  he  was  offering  the  land  for 
|W)a  Hie  witness  stated  In  the  letter: 
"Yon  see  it  will  trade  If  yon  can  trade  with- 
out letting  the  other  fallow  see  It;  but  there 
is  no  one  that  llkea  It  when  they  see  It." 
This  witness  offered.  In  bis  letter,  to  give 
English  tor  the  land  a  soda  fountain  and  a 
note  for  $260,  or  he  wonld  give  English  "a 
bunch  of  Arlsona  horses,  80  head,"  and  stat- 
ed, "Some  of  our  fellowa  up  here  have  done 
well  trading  In  them." 

It  was  shown  on  behalf  of  appellant  by  a 
surveyor  who,  at  his  instance^  had  examin- 


ed file  land,  and  vrtio  was  familiar  wlCh  farm- 
ing lands,  and  who  had  had  ecperlenoe  In 
judging  the  character  and  fitness  at  land 
for  yarlona  uses,  that  thore  was  practically 
no  farm  land  on  it  on  account  of  its  being 
BO  excessively  rocky  and  on  a  hllUdde;  that 
all  the  timber  itf  value,  except  tor  farm  pur- 
poses, had  been  taken  off  years  before;  that 
there  were  probably  6  or  10  acres,  maybe 
a  little  more,  in  the  nortSiweat  oomor,  that 
might  be  used  aa  orchard,  but  under  great 
difficulty.  There  was  no  land  that  witness 
would  class  as  snoceastnl  <^riw«t>|f  land  out- 
side of  possibly  S  ac'ree,  and  not  over  35 
acres  of  orchard  land  under  the  most  favora- 
ble conditions.  "The  nearest  that  the  land 
comes  to  the  river,"  according  to  this  wit- 
ness, "Is  from  a  quarter  to  a  half  a  mile. 
The  Sharp  county  land  in  question  is  not  fit 
for  farming  as  a  practicable  proposition." 
Witness  was  employed  by  appellant's  attor- 
ney to  examine  the  ground,  and  was  paid 
$5  per  day  and  expenses.  He  familiarized 
himself  with  the  whole  120  acres.  It  took 
him  about  two  hours  to  go  over  it 

Anotber  surveyor  testified  on  behalf  of  ap- 
pellees that  It  would  have  taken  the  survey- 
or who  examined  the  land  from  eight  to  nine 
hours  if  there  was  much  timber  or  brush. 

Appellee  Arthur  North,  on  behalf  of  ap- 
pellees, testified  in  part  as  follows:  "I  de- 
scribed the  land  as  rolling  laud,  and  told 
him  [English]  that  It  was  situated  maybe  a 
couple  of  miles  south  of  the  town  of  Hardy, 
and  was  on  Spring  river,  and  that  the  rail- 
road ran  across  the  comer  of  It  or  near  the 
comer;  that  about  half  of  it  was  consider- 
ed in  good  timber  or  fair  timber.  I  told 
him  from  the  description  I  had  of  the  place 
It  was  about  half  In  fair  timber  and  good 
tie  timber  anyway — something  to  that  ef- 
fect I  told  him  It  was  land  we  had  recent- 
ly bought,  and  that  I  had  Just  been  up  and 
seen  th.e  place,  and  had  spent  a  couple  of 
hours  on  the  place.  I  believe  I  might  have 
said  two  or  three  hours;  I  don't  know,  but 
something  to  that  effect  When  I  got  the 
place  I  had  a  little  sketch  made  me,  show- 
ing how  the  land  lay,  and  I  gave  English  a 
copy  of  the  sketch,  describing  the  land,  tell- 
ing him  that  was  the  way  It  had  beoi  de- 
scribed to  me.  I  did  not  know  land  values 
in  Sharp  county.  The  proposition  was  made 
to  my  wife  to  buy  It,  and  we  got  the  in- 
formation as  to  Qie  worth  of  the  land  through 
the  Citizens'  Investment  Comiuny  and  Uien 
throu^  the  Farmers'  Bank  of  Hardy.  I  con- 
veyed to  Hr.  Bnglish  the  way  I  fbund  out 
what  the  nine  was,  and  be  aald,  'How  will 
I  find  that  valuer  and  I  said,  'You  can  ei- 
ther go  up  there,  or  you  can  do  like  I  did, 
inquire  through  the  bank.*  He  asked  me 
what  bank,  and  I  told  him  the  Farmers' 
Bank  of  Hardy.  Ark.  He  turned  to  Mr. 
Sutton  and  said,  *I  believe  we  will  write 
Qp  to  these  people ;'  and  that  ended  the  prop- 
osition.  I  didn't  know  Oie  man  who  gavo 
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Bnglish  the  Information;  never  bad  any 
dealings  with  the  bank,  except  once  I  placed 
with  It  a  note  for  collection  amoontlng  to 
$250  some  time  In  December.  Mr.  English 
told  me  that  when  thoy  heard  from  the  bank 
Hbey  would  call  me  up.  I  waa  living  at 
Fonndie  Dam  at  1^  time.  So  we  made  an 
engagement  for  the  next  day  to  oome  In  and 
bring  the  deeds  along.  I  told  OngliBb  there 
had  bera  a  aawmlll  on  the  place  at  some 
previous  time  that  had  tnimed  down.  I 
didn't  r^resent  that  there  was  a  sawmill 
there  on  the  land.  I  told  bim  there  was  a 
big  long  shed  that  bad  been  used  by  the  mill 
for  putting  horses  In,  and  there  was  quite 
a  lot  of  lumber  In  It,  and  that  from  one 
end  of  that  shed  he  could  get  enough  lumber 
to  fence  In  the  house  and  make  such  repairs 
as  was  needed  on  the  houses.  I  told  him  it 
was  rolling  land,  and  that  I  supposed  may- 
be three-fourths  of  it,  maybe  80  or  85  acres 
of  it,  could  be  put  In  cotton  and  com,  and 
that  7  or  8  acres,  maybe  possibly  10  acres, 
of  It  would  not  be  fit  for  anything,  unless  he 
used  it  for  a  pasture;  that  the  other  land 
would  make  good  fruit  land.  I  described  It 
to  him  as  I  had  received  my  Information 
through  the  bank,  and  from  my  two  hours' 
sight  that  I  had  of  the  place  when  I  went 
up  there.  I  distinctly  told  him  that  it  was 
upland,  farm  land,  and  that  it  had  shale 
all  the  way  through  it,  and  that  about  30 
acres  had  been  In  cultivation  about  three 
years,  before,  and  that  It  had  been  neglect- 
ed, and  had  grown  up  again.  I  didn't  say 
anything  to  Mr.  English  that  would  give 
him  to  understand  that  the  land  was  all 
tillable  land.  I  distinctly  told  him  that  there 
were  several  actes,  7  or  8,  possibly  10  acres, 
In  one  corner  that  stood  up  like  a  ledge  near- 
ly on  one  side.  I  advertised  the  place  for 
ilS  an  acre  for  trade  in  the  paper,  and  as 
such  Mr,  Sutton  answered  the  advertisement, 
and  I  told  Mr.  English  how  Z  got  the  figures 
that  the  land  was  worth  |16  ajx  acra  T 
certainly  did  not  tell  Mr.  English  that  It 
was  hardly  necessary  for  him  to  go  up  there 
to  look  at  the  land,  for  I  advised  him  to  ei- 
ther see  the  land  or  get  outside  Information  ^ 
on  it  In  view  of  that  fact  he  either  wrote 
there  or  got  his  agent  to  write.  I  put  it 
squarely  up  to  him  to  either  see  the  land  or 
take  the  action  through  the  bank,  which  he 
did,  and  he  waited  five  or  six  days  before 
he  told  me  he  would  take  the  place.  He 
didn't  close  the  deal  until  after  he  wrote 
to  the  bank  himself,  through  his  agent." 

Another  witness  on  behalf  of  appellees 
testified  that  he  was  at  one  time  the  owner 
of  the  125  acres  of  land  in  question,  and 
sold  it  for  $1,250.  He  estimated  the  land,  to 
be  worth  fl5  per  acre.  He  had  been  offered 
$7.50  an  acre  for  It  by  one  who  lived  near 
the  ]^operty.  At  least  half  of  the  land  was 
in  fairly  good  timber,  consisting  of  white 
oak,  post  oak»  red  oak,  hickory,  ash,  and 


walnut  Witness  paid  |1«S00  tat  tbe  land 
whm  he  bought  It 

The  cashier  of  the  bank  testified  that  he 
gave  as  his  <^>inlon,  from  Information  he  had 
rec^ved  from  a  man  who  lived  adjoining 
the  land,  that  it  waa  worth  per  acre; 
that  the  bank  had  no  lien  on  or  any  inter- 
est In  any  way  In  tike  land. 

From  a  decree  In  fevw  of  the  appeUees, 
based  upm  the  above  fticts*  this  appeal  has 
been  duly  prosecuted. 

Moore,  Smith  ft  Moore,  of  Little  Bock,  for 
appellant  Ben  D.  BridUiouse.  of  Little 
Bock,  for  appellees. 


WOOD,  J.  (after  stating  the  facts  as  above) 
[1, 1]  In  Klncald  v.  Price,  82  Ark.  20,  24,  100 
S.  W.  76,  77,  we  said:  "To  Justify  a  court  of 
equity  in  rescinding  and  canceling  a  written 
contract  for  the  conveyance  of  land  on  the 
ground  of  misrepresentation,  a  clear  case 
should  be  made  out  by  the  evidence.  Where 
the  parties  have  deliberately  entered  into  a 
written  contract  for  the  sale  of  property.  It 
ought  not  to  be  set  aside  by  a  court,  unless 
there  be  clear  and  satisfactory  evidence  to 
show  that  there  was  a  misrepresentation  by 
the  defendant  as  to  a  material  fact  that 
plaintiff  r^ed  upon  it  and  was  induced 
thereby  to  make  the  contract" 

As  early  as  Yeates  et  aL  v.  Pryor,  11  Ark. 
66,  this  court  announced  the  following  rule: 
"The  mlsrepresentatloOf  in  order  to  affect  the 
validity  of  the  contract,  must  relate  to  some 
matter  of  Inducement  to  the  making  of  the 
contract  In  which,  from  the  relative  podtloo 
of  the  parties  and  their  means  of  Informa- 
tion, the  one  must  necessarily  be  presumed 
to  contract  upon  the  faith  and  trust  which 
he  reposes  in  the  representations  of  the  other 
on  account  of  his  superior  information  and 
knowledge  In  regard  to  the  subject  of  the 
contract  for,  if  the  means  of  Information  are 
alike  accessible  to  both,  so  that  with  ordi- 
nary prudence  or  vigilance,  the  parties  might 
respectively  rely  npon  their  own  Judgment, 
they  must  be  presumed  to  have  done  so,  or,  If 
they  have  not  so  Informed  themselves,  must 
abide  the  conseqnences  of  their  own  Inatten- 
tion and  carelessness.  Such  representations, 
therefore,  to  amount  to  f mud,  must  be  of  a 
decided  and  reliable  diaracter,  holding  out 
Inducements  to  make  the  contract  calculated 
to  mislead  the  purchaser  and  Induce  him  to 
buy  on  the  faith  and  confidence  of  such  rep- 
resentations, and  in  the  absence  of  the  means 
of  Information  to  be  derived  from  his  own 
observation  and  Inspection,  and  from  which 
he  could  draw  conclusions  to  guide  htm  In 
making  the  contract  independent  of  the  rep- 
resentations of  the  vendor." 

These  principles  have  been  often  recogniz- 
ed by  this  court  See  Hill  v.  Bush,  19  Ark. 
628:  Matlock  v.  Eeppy,  47  Ark.  164,  14  B. 
W.  546 ;  Neely  v.  Kembert  71  Ark.  91,  71  S. 
W.  259 ;  Byan  v.  Batchelor,  95  Ark.  375,  129 


Digitized  by 


XNaUSH 


T.  NOBTB 


681 


S.  W.  78T;  CarweU  t.  Dennis,  101  Aik.  008, 
143  S.  W.  135. 

In  MatUKik  t.  BepiVi  rapm,  ttie  oonrt 
prescribed  ftnir  tests  to  determine  vbether 
the  rescission  of  contracts  upmi  the  groond  of 
fraudulent  i^resentationa  coold  be  maintain- 
ed, as  follows:  "(a)  Was  tbe  fraud  material 
to  tbe  contract;  did  it  relate  to  some  mat* 
ter  of  Inducement  to  tbe  maWwg  of  the  con- 
tracts (b)  Did  it  work  an  injury?  (c)  Was 
the  relatiTe  position  of  the  parties  socb,  and 
their  means  of  information  such,  that  tbe  one 
must  necessarily  be  prestmied  to  contract  op- 
<»i  the  faith  reposed  In  the  statenmts  of  the 
other?  (d)  Did  the  Injured  party  rely  upon 
the  fraudulent  statements  of  the  other,  and 
did  he  have  a  right  to  rely  upon  than?" 

There  can  be  no  misapprehenBlon,  there- 
fore, of  the  law  goveming  cases  at  tills  kind. 
Tbe  difficulty  always  is  in  making  application 
of  the  prindptes  to  the  &cts  in  hand.  Each 
case  must  depoid,  of  course,  upra  ItB  own 
peculiar  facts. 

An>lyinK  the  principles  abore  announced  to 
the  facta  lo  this  record,  we  are  of  the  opinion 
that  tbe  chancellor  erred  in  denying  the  ap- 
pellant the  relief  sought. 

[3, 4]  If  tbe  represratatlons  at  Nortti  bad 
related  exclusively  to  the  value  of  the  land, 
they  would  have  afforded  no  ground  for  re- 
scission of  tbe  sale  or  ezctaange  of  property 
between  the  appellant  and  appellees,  for 
reiwesentations  as  to  value  are  generally 
matters  of  opinion  about  wfalcb  there  might 
be  a  divergence  of  views,  and  mere  inadeqna- 
cy  of  consideration,  unaccompanied  by  cir- 
cumstances showing  fraud  or  .imposition,  Is 
not  sufficient  to  warrant  the  cancd.latlon  of 
an  executed  or  executory  contract  Stortbz 
T.  Williams,  86  Ark.  464,  111  S.  W.  804.  But 
appellee  Arthur  North,  in  addition  to  the  rep- 
resentation as  to  the  value  of  the  land,  made 
further  representations  as  to  tbe  nature  and 
character  of  the  land,  giving  such  a  detailed 
statement  of  facts  concerning  same  as  to  jus- 
tify appellant  In  relying  upon  the  truth  there- 
of. While  appellant  would  have  bieen  satis- 
fied In  acquiring  land  In  the  trade  that  was 
of  the  value  of  $16  per  acre,  appellee  North 
stated  facts  which  were  calculated  to  Induce 
appellant  to  believe  that  the  land  in  Sharp 
conn^  was  of  the  value  that  North  had 
represented  it  to  be. 

The  evidence  shows  clearly  that  North  rep- 
resented that  ht  least  the  larger  part  of  the 
land — all  except  a  few  acres,  not  exceeding 
10 — was  agricultural  or  tillable  land.  Ap- 
pellee Arthur  North  himself  testified  that  he 
told  English  that  "maybe  SO  or  86  acres  of  it 
could  be  put  in  cotton  and  com,  and  that  7 
or  8  acres,  possibly  10  acres,  would  not  be 
fit  for  anything,  unless  he  used  it  for  a 
pasture;  that  the  other  land  would  make 
good  fruit  land." 

This  testimony  of  appellee  Arthur  North 
shows  that  he  represented  that  all  of  the 
land  except  possibly  10  acres  was  susceptible 
of  cnltimtlim  in  some  form,  tUber  for  agri- 


cultural products  or  fruit;  whereas,  the 
great  prflptmderanoe  of  the  evidance  shows 
tliat  not  more  than  4S  acres,  acoordlng  to  tbe 
highest  estimate  of  any  witness,  was  tillable 
hud.  It  flierefora  satiafa<lorily  appears  by 
a  clear  prefionderaxioe  of  tbe  evidence  that 
Ni»rth*s  represcntatiima  aa  to  the  character 
of  the  land  for  cultivation  were  untrue.  This 
was  a  very  nuterial  fact  In  detwmlnlng  its 
value,  and.  If  his  representatlnu  aa  to  the 
character  of  tba  land  for  agrlcDltonU  and 
fruit  purposes  had  been  true,  this  would  have 
constituted  a  fact  tending  strongly  to  show 
that  his  repremtatlon  as  to  the  vahie  vt  the 
land  was  also  true. 

[I]  Sbiglish  told  North  before  the  negotia- 
tions were  closed  that  he  would  take  the  land 
on  the  representations  that  he  (North)  had 
made.  Tbe  representations  North  had  made 
Aa  to  tbe  character  of  the  land  had  "a  whole 
lot  of  influence"  with  htm  In  causing  him 
to  make  the  trade.  When  the  bank  replied  to 
his  letter  of  inquiry  as  to  the  valua  that  the 
land  was  worth  $16  an  acre,  he  took  that 
Btatemoit,  togethw  with  North's  stafemoit, 
as  showing  that  tbe  land  was  worth  that 
much,  and  on  that  account  traded.  North 
had  q;>eclal  information  In  regard  to  the  Char* 
acter  of  the  land  In  Sharp  county,  acquired 
by  peraonal  observation  of  it,  that  English 
did  not  bave.  English  reminded  him  of  4hl8, 
and  North  replied  that  English,  upon  Inquiry 
of  the  bank  at  Hardy,  would  find  It  Just  as 
he  (North)  bad  represented  it  to  be. 

The  proof  clearly  warrants  tbe  contdnslcHi  , 
that  appellant,  English,  did  rely  upon  tbe 
representations  of  North,  and  that  he  had 
the  right  to  rely  upon  them  in  tbe  belief  of 
their  truth,  it  Is  clear  that,  while  English 
sought  Information  from  the  bank  as  to  the 
value  of  the  land,  he  would  not  have  made 
the  trade  upon  this  Information  from  the 
bank  as  to  tbe  value  of  the  land  if  It  had 
not  been  for  the  representations  of  North  con- 
cerning the  situation  and  character  of  tbe 
land. 

In  Winter  v.  Bandel  et  aL,  SO  Ark.  363-373, 
we  said:  "If,  however,  the  plalntUt  mainly 
and  substantially  relied  upon  the  fraudulent 
representation,  he  will  have  his  action  for  the 
actual  damage  he  sustains,  altbougb  be  was 
in  pert  Infiuenced  by  other  causes."  Oarvill 
V.  Jacks,  4S  Ark.  464. 

[I]  Suppose  North  had  stated  that  the  land 
was  of  the  value  of  $16  per  acre,  but  that 
only  10  acres  of  It  was  susceptible  of  cultiva- 
tion, and  that  it  was  stony  and  rocky  ground, 
having  scarcely  any  timber  thereon,  and  not 
suitable  for  agricultural  purposes.  In  such 
case  can  it  be  doubted  that  English  would 
have  refused  to  make  the  trade,  even  though 
North  represented  that  its  value  was  $15  per 
acre,  and  even  though  the  bank  corroborated 
such  statement?  Stating  tbe  proposition  In 
this  form  shows  clearly  that  English  relied 
upon  tbe  representations  of  fact  made  by 
North  as  to  the  character  of  the  land.  When 
English  advised  North  that  be  was  relying 
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npon  hia  represoitations,  Nortb  was  bound  to 
make  correct  and  tratbfol  statements,  tor  be 
and  English  were  not  placed  In  the  same  rel- 
ative sltnatlon  In  regard  to  the  property. 
Thtir  means  of  Information  as  to  the  particu- 
lar description  of  the  land  was  not  the  same. 
In  Neely  v.  Bembert,  supra,  we  said:  "A 
vendor  who  makes  a  false  statement  regard- 
ing a  fact  material  to  the  sale,  either  with 
knowledge  of  its  falsltr  or  In  ignorance  of  its 
falsl^,  when,  from  Ms  special  means  of 
Information^  he  ought  to  have  known  it,  and 
thereby  inddces  his  vendee  to  purchase  to  his 
damage  Is  liable,  in  an-  action  at  law,  far  the 
damage  the  purchaser  sustains  through  the 
mlsrepresoitatiQn,  or  to  have  the  aale  rescind- 
ed in  a  suit  in  equity,  at  the  option  of  the 
purchaser." 

A  cdear  preponderance  of  the  evidence 
shows  that  English  was  Injured  by  reason  of 
the  exchange  of  properties.  Therefore,  un- 
der the  facta,  he  has  met  every  test  which 
the  law  requires  to  entitle  him  to  a  resda- 
slon.  The  decree  of  the  court  will  therefore 
be  reversed,  and  the  cause  remanded,  with 
directloua  to  cancel  the  deed  from  English  to 
North  and  from  the  Norths  to  English,  and 
for  BDCh  other  proceedings  as  may  be  necea- 
aaiy  not  inoonaistait  with  this  oidnl<»i. 


TILLMAN  V.  STATE.    (No.  228.) 
(Supreme  Court  of  Arkansas.  March  80, 1914.) 

1.  HoiacxDK  (I  234*)— jSnrnoiEVOT  of  Bti- 

DSNOB. 

Evidence  in  a  marder  case,  held  to  sastain 
a  finding  that  accused  mnrdered  deceased  and 
secreted  her  body  in  a  well  after  the  killing. 

[Ed.  Note.— For  other  cases. 'see  Homicide. 
Cent  Dig.  H  482-193;  Dec  Dig.  |  234.*] 

2.  HoiaoiDB  ({  142*)— EviDBNCB— Vbnub. 

It  la  sufficient  that  the  evidence  show  that 
accused  committed  the  morder  in  the  vicinity 
of  the  place  where  It  is  claimed  to  have  been 
committed;  that  being  the  county  of  the  venue. 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  Sf  260-259;  Dec.  Dig.  |  142.*] 

3.  Homichdb  (|  338*>-Hi,BKLBaB  Ebbob— Ad- 
mission OF  EviDBnCE. 

The  admission  In  evidence,  in  a  homicide 
case,  of  pictares  of  the  murdered  girl,  and  the 
place  where  her  body  was  fooDd,  and  where, 
according  to  the  state's  theory,  she  was  mur- 
dered, was  not  prejudicial  to  accused,  where 
she  was  fuUy  described  io  the  evidence,  and 
her  age  and  size,  as  well  as  the  condition  of 
the  well  in  which  she  was  fomid,  were  ^ven, 
both  at  the  time  of  the  murder,  and  of  the  dis- 
covery of  the  body. 

[Ed.  Note.— For  otiier  cases,  see  Homicide, 
Cent  Dig.  H  70»-^7:^;  Dea  ^g.  t  33&*] 

4.  HoiaoiDB  (i  339^)— Habhlbss  Bbbob— Ad- 

MIBSION  OT  EVIDENCB. 

Where  the  father  of  the  murdered  girl 
only  testified  for  the  state  as  to  the  age  and 
disappearance  of  the  girl,  and  the  finiSng  of 
a  letter  from  accosed  to  her,  all  of  which  was 
undisputed,  the  ezcJosion  of  evidence  of  state- 
ments by  such  witness  shortly  before  the  find- 
lag  of  the  girl's  body  that  it  was  no  use  to 
look  for  her  north  of  the  road,  but  that  when 
found  she  would  be  south  of  the  road,  with  a 
buUet  bole  in  her  bead  and  a  rock  tied  aronad 


her  neck,  and  in  a  well,  in  which  conAtitHi  she 
was  actually  found,  was  not  prejudicial  to  ac- 
cused!, when  such  evidence  was  considered 
merely  for  impeachment  purposes;  the  evidence 
of  the  girl's  father  not  having  any  anbstantive 
force. 

[Ed.  Note.— For  other  casNi,  see  Homicide. 
Cent  Dig.  I  T14;  Dec  Dig.  |  339.*] 

6.  WrrKBSBBB    (i  390*)— iMPBacBino  Evj- 

DENCB— COUFETENCT. 

A  teat  of  competency  of  evidence,  contra- 
dicting a  denial  of  a  witness  on  cross-examina- 
tion that  be  made  a  certain  statement,  is 
whether  accused  was  entitled  to  prove  the 
statement  as  a  part  of  his  case,  independently 
of  the  denial  of  the  witness. 

[Ed.  Note.-^For  other  caaea,  aee  WttnesBes, 
Cent  Dig.  I  1247;  Dee.  Dig.  ISOO.*] 

d.  HOUICIDE  (I  178*)— AlflUBBIBIXJTT  OW  Evi- 
DEIfCB— GUII.T  or  AltOTHXB. 

Accused,  in  a  homicide  case,  could  intro- 
duce evidence  to  show  that  the  crime  was  com- 
mitted by  some  other  peraon,  for  the  purpose 
of  showing  that  he  was  not  gollty. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  307-809;  Dec.  Dig.  1 178.*] 

7.  Cbihinal  Law  (ii  419,  420*}— Bthwrob- 
Hkabbat. 

Dedaratlona  or  confessions  of  guilt  by 
tbird  persons  are  excluded  under  the  hearsay 
rule. 

[Ed.  Note.— For  other  caaea,  aee  Crlmtaisl 
l4^^^0ent  Dig.  H  973-U8S;  De&  Dig.  U  419, 

&  HoxiciDB    (S  178*)— EviDxncB— Confes- 
sions or  Third  Pxbsonb. 

Elvidence  that  the  murdered  girl's  father 
stated,  shorty  before  her  body  was  found  in  a 
well  with  a  bullet  hole  in  her  forehead,  that 
when  the  girl  was  found  she  would  be  south  of 
a  certain  road,  with  a  bullet  hole  in  her  fore- 
head and  a  rock  tied  around  her  neck,  and  in 
a  well,  was  not  admissible  in  evidence  as  tend- 
ing to  show  that  the  father  committed  the 
crime,  under  the  role  that  confessions  of  guilt 
by  third  persons  are  not  admisdUe. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  If  807-300;  Dec  Dig.  S  178.*] 

9.  HOIQOIDE  (I  178*)— EVIDBNOC  iNOBSiaNAT- 
INO  ANOTBBB. 

In  a  prosecution  for  murderit^c  a  iprl 
who  was  shown  to  have  had  intercourse  with 
accused  and  several  others,  in  which  accused 
sought  to  connect  B.  with  toe  crime,  by  show- 
ing frequent  sexaal  intercourse,  and  that  be 
had  been  charged  with  being  the  father  of  the 
girl's  child,  evidence  of  statements  by  B.  u 
to  Mb  criminal  intimaqr  with  the  girl  was  not 
admissible  as  substantive  evidence  to  show  B.'s 
guilt  of  the  crime,  accused  only  being  entitled 
to  prove.  In  rebuttal  of  B.'8  testimony  that  be 
had  never  had  intercourse  with  the  girl,  that 
he  had  made  atatementa  admitting  Intercourse 
with  her. 

[Ed.  Note^For  other  caaea,  aee  Homicide, 
Cent  Dig.  H  807-^;  Dec.  Dig.  {  178.*] 

10.  HomciDB  .(I  178*)  —  ADUiefflBiurr  or 
Evidence— Guilt  of  Another, 

Accused,  in  a  homicide  case,  could  prove 
any  fact  tending  to  show  another  s  guilt  of  the 
crime,  except  statements  by  such  other  amount- 
ing to  a  confessioD. 

[Ed.  Note.— For  other  cases,  see  Honddde. 
Cent  Dig.  iS  307-300:  Dec        i  17a*] 

IL  HomciDE  (I  178*)— BviDBirox  iHcvna- 

NATINO  AHOTHEB. 

In  a  homicide  case,  in  which  it  appeared 
that  about  two  years  before  tb%  death  of  the 
mnrdered  |^  she  had  become  pregnant,  evi- 
dence waa  not  admissible  aa  to  acta  of  inter- 
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course  between  the  girl  and  another  before 
the  time  of  her  pregnancf,  mjch  evideDce  be- 
ing too  remote  from  the  time  of  the  kUlinCi 
and  cTidence  of  improper  relatioDs  b;  the  girl 
at  a  less  remote  period  haTing  been  admitted. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  807-909;  Dee.  Dig.  f  17&*] 

12.  CBnfiHAz,  Law  (|  828*HI^sntKnn>n— 
Weight  or  Etidengb.  . 

An  instruction  is  a  homicide  case,  calling 
the  jury's  attention  to  accused's  Improper  re- 
lations with  the  girl  as  a  motire  for  killing 
ber,  was  not  erroneous  as  on  the  weight  of 
the  evidence,  where  the  court  also  instructed 
that  all  of  tae  ei^ence  should  be  conudered  in 
determining  gailL 

(Ed.  Note. — For  other  cases,  see  Orindnal 
Law^  Ctnt  Dig.  fS  1902-1895*  SlfiS;  De&  Dig. 
9  82**} 

13.  Gkiuinal  Law  (g  730*)— Appeai;— Habic- 
I.E88  BMtoa— Remarks  ih  Aboukbnt. 

In  a  prosecutioD  for  murdering  a  glrL  in 
which  the  erldence  showed  that  accused  bad 
had  improper  relations  with  her,  th^  proseeot- 
ing  attome/  stated  in  argument  that  accused 
was  the  gLrl's  sweetheart,  and  in  that  way 
gained  her  confidence  and  seduced  and  debauch- 
ed her,  and  *Uter  aedudng  asd  ruining  her, 
the  .low-down  •eonndrel  murdered  her  and 
threw  her  in  the  well,"  the  court  stated,.'in  re- 
pbr  to  an  objection  to  the  quoted  statement, 
'^at  ia  improper,  and  wUl  be  ezduded  from 
the  juiT,  and  they  will  not  consider  it,"  and 
stated,  in  reply  to  an  objection  to  the  statement 
that  accused  bad  seduced  and  debauched  the 
girl,  that  the  question  of  seduction  was  for 
the  jury.  The  instructions  required  the  jury 
to  disregard  the  proof  of  intercourse  with  the 
girl  by  any  person  except  upon  the  question 
of  motire,  and  to  try  the  case  according  to  the 
evidence.  Betd,  that  the  remarks  of  the  coun- 
sel could  not  have  been  prejudicial,  in  view  of 
the  instructions. 

[EJd.  Note.— For  othw  c^ses,  see  Crindnal 
Iaw.  CenL  Dig.  |  1693;  Dec  Dig.  |  730.*] 

Appeal  from  Circuit  Court,  Logan  County. 
Arthur  TlUman  was  convicted  of  first  de- 
gree murder,  and  appeals.  Affirmed. 

W.  XL  AUtasm,  of  ClarkBvlU^  and  Bobt  J. 
White,  of  Puis,  for  appellant  Wm.  L. 
Moooe,  Att7.  Gou.  and  Jna  P.  Streepey, 
Aast:  Atty.  Gen.,  for  the  State. 

McCULLOOH,  O.  J.  The  defendant,  Ar^ 
ttaur  Tillman,  appeals  from  a  judgment  of 
conviction  for  the  crime  of  murder  in  the 
first  degree,  alleged  to  have  been  committed 
on  March  10,  1913,  by  killing  Amanda  Ste- 
phens, a  young  woman  about  19  years  of  age. 

Defendant  and  deceased  were  reared  to- 
gether in  the  same  community  fii  Delaware 
township,  Logan  county,  Arlc  It  was  a 
thickly  settled  community  around  a  post 
office  or  country  village  called  Delaware,  or 
Delawaro  HalL  They  had  known  each  other 
from  childhood,  and  were  on  intimate  terms 
up  to  the  time  of  the  disappearance  and  death 
of  deceased.  The  girl  resided  with  her  par- 
ents on  a  public  road  a  mile  or  so  northeast 
of  the  store  and  post  office.  Defendant  was 
22  years  old  at  the  time  of  the  death  of  the 
girl,  and  resided  with  his  parents  about  a 
mile  southwest  of  the  post  office.  Amanda 
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St^hms  disappeared  tnm  the  home  of  hot 
parents  and  from  the  eommsnlty  on  Monday, 
March  10,  1913,  and  was  last  aeea  in  the  aft- 
ernoon of  that  day  at  the  house  of  a  neigh- 
bor, where  she  made  some  statonents  con- 
taining hints  or  suggestions  that  she  was 
going  to  leave  the  community.  Her  body 
was  found  In  an  old  well  on  a  small  farm  ad- 
joining that  of  defendant's  parents.  There 
was  a  bullet  hole  In  her  head,  storing  In 
front  and  on  top  of  the  head,  and  ranging 
downward  towards  the  base  of  the  brain,  and 
there  were  a  few  minor  scratches  on  her 
body,  not  Indlcattng  any  Tlotoic^  but  rattieE 
wounds  inflicted  on  tbe  body  In  placing  it  in 
the  welL  A  heavy  rock  was  attached  to  her 
neck  by  a  piece  of  telephone  wire,  and  the 
rock  curbing  around  the  w^  was  ttirown  In* 
to  Oie  wtil  over  her  body,  ocnnpletely  covers 
Ing  it,  and  bidding  it  down  to  the  bottom  of 
the  wdl.  The  well  was  covered  over  with 
plank,  scantlings,  and  sticks,  which  were 
held  down  by  rodks.  The  was  near  an 
old  abandoned  house,  and  was  not  a  great 
ways  from  the  home  of  deftedant's  parents. 
It  waa  in  view  from  another  bouse  on  the 
same  farm,  which  waa  unoccupied  on  the 
day  or  ni^t  the  murder  ia  alleged  to  have 
been  oommitted,  but  was  occupied  by  a  man 
and  taia  wife  when  the  body  was  found. 

There  is  no  direct  evidence  as  to  the  Iden- 
tity of  the  girl's  murderer,  but  the  state  relies 
upon  many  circumstances  tending  to  connect 
defendant  with  it 

The  glri  waa  unmarried,  and  a  post  mor^ 
tern  examination  disclosed  the  fact  that  she 
was  aboat  four  or  five  months  advanced  In 
pregnancy.  There  Is  abundant  testimony 
that  defendant  bad  been  keei^g  company 
with  bet  and  had  been  frequently  having 
sexual  Intercourse  with  her  for  several 
months  before  her  death.  This  the  def«idant 
did  not  deny,  but,  on  the  contrary,  admitted 
it  from  the  witness  stand.  There  was  a  pine 
thicket  about  a  mile  north  of  the  post  office 
commonly  designated  in  the  neighborhood  as 
the  "Pines,"  and  deceased  and  defendant  re- 
sorted to  that  place  for  sexual  Intercourse. 
They  were  seen  together  there  during  the 
forenoon  of  the  day  that  deceased  disappear- 
ed. On  Sunday,  the  day  before  the  killing, 
defendant  went  to  a  physician  In  the  neigh- 
borhood, and,  according  to  evidence  adduced 
by  tbe  prosecution,  stated  to  the  latter  that 
deceased  was  pregnant  as  result  of  thdr  In* 
tercourse.  and  asked  the  physician  to  furnish 
him  with  some  kind  of  a  medicine  or  remedy 
that  would  destroy  the  unborn  child.  To 
this  request  the  pbysician  replied  that  he 
had  nothing  of  the  sort  On  Monday  morn- 
ing (March  lOtb)  defendant  mailed  a  letter 
at  the  Delaware  post  office  addressed  to  de- 
ceased, asking  her  to  meet  bim  once  more, 
and  stating  that  he  had  decided  to  marry  her 
if  she  wanted  him  to  do  so,  and  requested 
her  to  meet  him  at  the  "old  place"  on  tbe  fol- 
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lowing  Thursday,  aajbug  "We  will  fix  this 
up,'*  and  adding,  at  the  conclusion  of  the  let* 
ter,  that  It  would  only  take  about  fire  min- 
utes for  the  meeting.  Defendant  admitted.  In 
his  testimony  that  he  had  mailed  the  letter, 
and  explained  that  It  was  written  In  reply  to 
a  letter  he  had  received  the  day  before  from 
deceased,  demanding  that  he  should  marry 
her.  This  letter  never  reached  deceased,  but 
was  found  In  the  mall  box  Monday  afternoon 
after  she  had  left  home  for  the  last  'tlm&  It 
Is  shown  that  shortly  after  defendant  mailed 
the  letter,  deceased  passed  along  the  road, 
going  up  In  the  direction  of  the  pine  thicket 
already  mentioned,  and  that  defendant  fol- 
lowed her,  and  that  they  went  off  together 
In  the  direction  of  thicket  Something  less 
than  an  hour  later  he  returned  down  the 
road,  and,  being  accosted  by  an  acquaintance, 
stated  that  he  had  been  to  the  thicket  with 
deceased  for  the  purpose  of  having  inter- 
course with  her.  He  a«ked  whether  the  mall 
carrier  had  come  along,  and,  upon  seeing  the 
carrier  drive  up  about  that  time,  he  started 
off  in  a  trot  towards  the  post  office.  When 
he  reached  there  he  asked  the  postmaster 
to  give  him  the  letter  which  be  had  mailed 
that  morning,  but  the  postmaster  declined  to 
do  so,  on  the  ground  that  the  mail  had  al- 
ready been  made  up  ready  for  the  carrier. 
Defendant  was  attending  the  school  at  that 
place,  and,  after  leaving  ^e  post  oflQce,  re- 
turned to  the  scboolhouse.  Lata  that  Ktter- 
nOon,  somewhere  near  sundown,  and  after 
the  store  was  closed,  defendant  left  his  home 
and  walked  up  towards  a  store  about  half  a 
mile  north  of  his  father's  residence,  and  he 
testified  that  he  went  there  for  the  purpose 
of  buying  a  pencil  tablet  to  use  that  night  In 
preparation  of  his  lessons.  When  he  got  up 
near  the  store,  according  to  his  statement, 
he  found  It  was  closed,  and  tnnied  and  went 
back  hom&  Witnesses  tor  the  state  tertlfled 
that,  In  going  to  the  store,  he  traveled  an 
unaccustomed  nmte,  and  the  storekeeper  tes- 
tlfled  that  be  was  near  tlie  store  at  the  time 
In  readiness  to  unlock  it  to  wait  on  vay 
customer  who  might  apply,  and  that  defend- 
ant w^  knew  Us  hahite  In  that  respect 
The  telephone  wire  was  cut  not  a  great  dis- 
tance from  the  store  and  the  route  pursued 
by  defendant  In  going  up  to  the  store,  and 
tbe  iwoDt  shows  that  this  was  done  late  In 
the  afternoon,  as  Uie  telephone  was  found 
about  that  time  to  be  out  of  commission. 
Some  of  the  telephone  wire  was  '"^"■tng,  and 
the  wire  eormp<mded  precisely  with  that 
with  which  the  rock  was  attadied  to  deceas- 
ed's body.  In  Act,  it  seems  to  be  treated  in 
tbe  case  as  an  undisputed  bet  that  the  wire 
used  in  attaching  tbe  nx^  to  the  body  was 
Qutt  which  bad  beat  taken  from  the  tele- 
phone lis&  The  wound  Inflicted  In  deceas- 
ed's bead  was  by  a  shot  from  a  22-caliber 
pistol  or  rifle,  and  it  is  shown  that  there  was 
a  tlfle  of  that  caliber  at  defendant's  home, 
owned  by  some  of  the  members  of  bis  fiimlly. 


The  next  day  after  the  disappearance^  of 
deceased,  or  possibly  the  day  thereafter,  ber 
father   Instituted  inquiry,   having  in  tbe 
meantime  found  and  read  the  letter  which 
defendant  had  written  to  her.  Defendant 
left  the  community  on  Wednesday,  and  went 
over  to  Knoxville.  a  small  town  on  the  rail- 
road in  the  adjoining  county,  where  he  had 
an  uncle  residing  and,  perhaps,  other  rela- 
tives.   On  Wednesday  night  deceased's  fa- 
ther went  before  a  Justice  of  the  peace  and 
swore  out  a  warrant  against  defendant, 
charging  him  with  the  crime  of  seduction. 
The  officer  arrested  him  at  Knoxville  at 
night,  but  he  made  his  escape  from  the  offi- 
cer; the  evidence  tending  to  show  that  the 
officers  at  that  time  did  not  know  or  realize 
that  a  murder  had  probably  been  committed, 
and  had  no  Information  of  It,  and  were  not 
unwilling  for  the  defendant  to  make  his  »■ 
cape  and  thus  evade  the  charge  of  seduction 
made  against  him.   His  illicit  relations  with 
deceased  had  become  well  known  In  the  com- 
munity.  Defoidant,  at  the  time  he  was  ar- 
rested, stated  that  he  would  die  before  he 
would  be  taken  back  to  Logan  county.  He 
remained  at  Knoxville  several  days,  not  alto- 
geth^  In  seclusion,  the  proof  tending  to 
show  that  he  remained  most  of  the  time  at 
the  house  of  his  relatives,  but  visited  around 
to  some  extent   During  this  time  he  vial  ted 
several  other  young  ladles  of  his  acquaint- 
ance. On  Sunday,  March  16th,  he  went  back 
to  Logan  county  to  the  home  of  his  father, 
going  a  circuitous  route,  avoiding  the  public 
roads  through  the  settlement  in  the  vicinity 
of  Delaware,  and  passing  throned  the  old 
fleld  near  the  well  where  deceased's  body 
was  found  the  next  day.   Ambrose  Johnson 
and  his  wife,  who  had  formerly  lived  In  the 
house  a  short  distance  from  the  well,  return- 
ed to  the  honse  after  the  day  of  the  disap- 
pearance of  deceased,  and  were  llTliig  there 
on  the  Sunday  that  defendant  returned  to 
the  neighborhood.  They  saw  blm  on  tba  aft- 
ernoon of  that  day  go  to  tbe  <M.  well,  get 
down  on  his  hands  and  knees  and  look  down 
into  the  wdl  for  a  few  mom^ts,  and  thai 
arise  and  go  out  of  sight  behind  a  thicket, 
and  thence  over  towards  tbe  home  of  Us 
father.    Johnson  reported  Uils  occurrence 
the  next  day  to  some  of  Us  neli^bors,  and 
at  his  Buggestiffli  a  searching  party  wait  to 
the  well,  removed  the  rubbish  and  pile  of 
rocks  and  found  the  body.  Defendant  admit- 
ted in  Ills  testimony  that  he  visited  tlie  old 
w^  at  the  time  turned'  and  gaaed  down  Into 
It  as  related  bj  tbe  Johnsons,  but  tliat  be  did 
so  because  he  noticed  the  an^mnoe  of  the 
well  was  somewhat  changed,  and  he  feared 
that  some  of  his  tatho's  stotft  may  have 
fallen  In.  Tbe  testimony  of  Oie  state  in  re- 
buttal, however,  tends  to  show  that  tbe  stoA 
was  not  accustomed  to  range  in  tbe  fl^d,  and 
that  the  fence  was  sufficient  to  kecv  them 
out  Defendant  w«it  from  the  old  well  to  his 
father's  hous^  and  then  went  ovw  a  short 
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distance  to  the  home  of  his  nnde,  where  he 
spent  the  night,  and,  as  he  says,  bis  father 
advised  him  to  leave  on  account  of  the  charge 
of  seduction.  He  left  the  next  morning,  be- 
ing taken  over  to  the  railroad  station  by 
some  of  the  members  of  his  family,  and  went 
to  Memphis,  where  he  stayed  awhile,  and 
then  went  to  Ft,  Smith,  Ark.,  where  he  was 
arrested  by  the  officers  after  the  body  of 
deceased  had  been  discovered. 

Defendant  testified  in  his  own  behalf  and 
ondertook  to  explain  all  these  circumstances 
so  as  to  avoid  an  unfavorable  effect.  He  ad- 
mitted, .  as  before  stated,  his  improper  rela- 
tions with  the  girl,  and  admitted  that  he  had 
had  Intercourse  with  her  about  two  years 
before  that  time.  He  admitted  frequent 
meetings  with  her  at  the  Fines  and  at  other 
places.  Be  testified  that  he  met  her  at  the 
house  of  a  man  named  Bolden.  He  said  that 
Bolden  also  was  having  intercourse  with  the 
girl,  and  that  when  she  was  found  to  be 
pregnant,  the  girl  stated  to  him  that  either 
he  or  Bolden  was  the  father  of  the  child. 
He  stated  that  when  he  met  the  girl  at  the 
Pinea  on  Monday  morning,  after  he  had 
mailed  the  letter,  she  agreed  to  go  away  if  he 
and  Bolden  would  furnish  her  the  money, 
and  that  he  gave  her  $8,  which  was  all  the 
money  he  had,  and  told  her  to  get  the  bal- 
ance of  the  required  sum  from  Bolden. 

Bolden  testified  that  he  had  never  had  in- 
tercourse with  the  girl  and  contradicted  de- 
fendant about  the  latter  being  In  bed  with 
the  girl  at  his  house  when  he  was  present. 

Defendant  explained  his  flight  from  the 
commqnity  by  saying  that  be  had  heard  of 
the  charge  of  seduction,  and  had  been  advis- 
ed by  his  father  to  leave,  and  that  be  suppos- 
ed the  girl  had  left  the  community  pursuant 
to  their  agreement  at  the  pine  thicket  on 
Monday,  and  had  no  fcnowlec^  that  she  was 
dead. 

Defendant  also  introduced  members  of  his 
family  who  were  at  home  on  Monday  night, 
March  10th,  the  time  that  it  is  claimed  the 
girl  was  murdered,  who  testified  that  defend- 
ant remained  at  home  that  night 

These  explanations  of  the  defendant  ad- 
dressed themselves  to  the  Jury  in  pasting  up- 
on the  weight  of  the  Incriminating  circum- 
stances against  him. 

II]  The  evidence  was  sufficient,  we  think, 
to  warrant  the  Jury  In  reaching  the  conclu- 
siOQ  that  the  deceased  was  murdered  by  the 
defendant,  and  that  be  secreted  ber  body  In 
the  old  well,  where  It  was  later  found  by  the 
narching  party. 

[2]  Tbe  state  has  not  undertaken  to  locate 
the  precise  spot  where  the  murder  was  com- 
mitted, but  It  was  evidently  done  In  the  vi- 
<^ty  of  the  old  well  or  the  bouse,  which 
was  near  by.  It  is  sufficient  that  the  circum- 
^Qces  warranted  the  finding  that  the  de-. 
feudant  committed  the  murder  In  that  vicin- 
ity, which  was  in  the  county  in  which  the 
«liarge  is  laid. 

t«ftnied  oonnsel  for  defendant  have  pre- 


;  Ben  ted  a  number  of  assignments  of  error  as 
grounds  for  reversal,  and  we  will  consider 
such  of  them  as  we  deem  of  sufficient  im- 
portance to  require  notice. 

[3]  In  the  first  place,  It  is  said  that  the 
court  erred  in  permitting  the  state  to  intro- 
duce several  photographs  of  the  girl,  the  old 
well,  and  the  vacant  house  near  by,  some  of 
them  represented  separately  in  the  photo- 
graphs, and  some  of  the  scenes  grouped  to- 
gether in  one  picture,  The  court  overruled 
the  objection  on  the  ground  that  the  defend- 
ant had  consented  to  the  Introduction  of  the 
photographs;  but  It  is  contended  by  counsel 
that,  at  the  time  the  first  photographs  were 
admitted  In  evidence  they  did  not  know  that 
others,  now  urged  as  objectionable,  were 
among  the  lot,  and  that  they  objected  to  them 
as 'soon  as  they  were  Introduced.  We  are 
really  unable  to  see  what  bearing  those  pho- 
tographs could  liQve  had  upon  the  case,  or 
how  their  introduction  could  have  operated 
to  defendant's  prejudice.  The  photographs 
all  represented  scenes  that  were  described  to 
the  Jury,  and  were  hut  pictures  of  the  girl 
and  the  place  where  her  body  was  found,  and 
where,  according  to  the  state's  theory,  she 
was  murdered.  The  girl  was  fully  described 
to  the  jury,  her  age  and  size,  ahd  also  the 
condition  of  the  old  well,  both  at  the  time  of 
the  murder  and  at  the  time  of  the  discovery 
of  the  body.  Those  photographs  added  noth- 
ing to  the  mental  picture  drawn  before  the 
jury,  and  we  cannot  see  how  they  aided  in 
any  manner  the  state's  case,  or  prejudiced 
the  defendant's  side  of  it. 

It  is  urged  in  oral  argument  that  the  pic- 
ture of  the  girl,  showing  her  youth  and  ap- 
parent immaturity,  might  have  Inflamed  the 
minds  of  the  Jury  to  a  high  pitch,  and  Induc- 
ed them  to  return  a  verdict  of  guilt?  against 
the  defendant  on  account  of  the  prejudice 
against  him  thus  excited.  But  we  must  In- 
dulge the  presumption  that  the  Jdrora  were 
men  of  fair  Intelligence,  and  that  their  feel- 
ings and  prejudices  were  not  played  upon  by 
the  mere  exhibitiou  of  the  photographs.  Of 
course,  it  the  photographs  had  not  been  au- 
thenticated, and  were  introduced  to  afford  a 
descripUon  of  some  place  about  which  the 
testimony  substantially  conflicted,  then  it 
could  have  been  said  that  prejudice  result- 
ed. But  we  are  unwilling  to  say  that  the  in- 
troduction could  or  might  have  had  any  in- 
fluence at  all  upon  the  jury,  or  tended  in  any 
degree  to  influence  them  in  making  up  their 
verdict. 

There  is  an  asslgnhient  concerning  the  re- 
fusal of  the  court  to  permit  a  witness  to  tes* 
tify  that  defendant  had  told  him  that  be  was 
going  to  Ft  Smith  when  be  left  the  commu- 
nity on  "Wednesday  after  the  disappearance 
of  the  glrL  The  record  shows  that  the  court 
at  first  refused  to  permit  the  witness  to  tes- 
tify to  that  conversation,  because  it  was  a 
differoit  time  from  that  as  to  which  the  wit- 
ness had  testified  in  chief,  but  at  last  the  wit- 
ness was  permitted  to  testi^  concerning  the 
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mlts  to  the  jury  the  qnestlOD  of  the  guilt  or 
Innocence  of  the  defendant,  and  directs  them 
to  consider  all  the  testimony  In  the'  case. 
The  court  told  the  Jury  explicitly  tliat  "wheth- 
er the  circumstances  in  this  case  are  suffi- 
cient to  warrant  a  conviction  is  a  question 
for  the  Jury,  along  with  the  instructions  of 
the  court  pertaining  to  the  law." 

All  the  other  instructions  in  the  case  nave 
been  approved  In  dedsioDS  of  this  court,  and 
further  discussion  of  them  is  useless. 

[11]  The  last  assignment  relates  to  re- 
marks of  counsel  for  the  state,  which  It  is 
claimed  were  erroneous  and  pr«JudiciaL  The 
record  shows  that  Mr.  Cochran,  one  of  the 
counsel  for  the  state,  in  his  aigument  made 
the  statement  that  "he  [meaning  defendant] 
was  her  sweetheart,  and  in  that  way  gain- 
ed her  confidence  and  seduced  aud  debauched 
her."  Counsel  for  defendant  made  an  ob- 
jection on  the  ground  that  there  was  no 
proof  of  seduction,  and  the  court  replied 
that  that  was  a  question  for  the  Jury.  Coun- 
sel then  proceeded  with  the  statement  that 
the  defendant  "after  seducing  and  ruining 
her,  the  low-down  scoundrel,  murdered  her, 
and  threw  her  in  the  well"  (at  this  point  be- 
ing interrupted  by  the  objection  of  counsel 
for  defendant),  and  the  court  said:  "Tb&t  is 
improper,  and  will  be  excluded  ttom  the  Ju- 
ry; they  will  not  consider  it."  Now,  it  is  a 
little  uncertain  whether  the  court's  ruling  re* 
lated  to  the  whole  of  the  statement;  but  we 
are  Inclined  to  think  that  defendant's  counsel 
are  correct  In  thtilr  interpretation  of  the  rec- 
ord that  the  court  only  ezdnded  tlie  last 
statemrat;  leavliv  Che  lint  Btatanent  unre- 
bnked. 

The  proseeutliig  attonwy*  in  his  closing 
argument  made  the  remark  that  "if  she 
f erring  to  Amanda  Stephens]  was  base  before 
Arthur  TiUman  began  with  her,  why  didn't 
you  prore  it"  CounaAL  for  deftendant  arosey 
and  stated  that  they  had  offered  to  prove  it, 
but  that  the  court  had  mduded  Uie  proo^ 
and  the  trial  Judge  remarked  in  the  presence 
of  the  July  that  he  did  not  recall  that  such 
evidence  was  offered.  Atter  Ow  conduaion 
of  the  argnmott  the  court  gave  the  Jury  the 
following  additional  instruction:  **C}entIemen 
of  the  Jury,  a  tem  moments  ago  counsel  for  the 
deHmdant  injected  to  the  argument  nt  the 
pzoaecntliv  attodmcv,  who  baa  just  closed. 
The  objecticoi  was  to  that  portion  of  tte  ai^ 
gnment  in  wbidk  be  said  the  defendant  badnt 
offered  any  testimony  tending  to  show  that 
anybody  else  had  sexual  Intercourse  with 
Handy  Stephena.  Goonsd  for  the  defendant 
said  Qiat  they  had  offered  that  testlmtmy, 
and  it  had  been  excluded  by  tiie  court  I 
said  I  could  not  remember  t3iat  The  de- 
fendant did  offer  the  testlmmy  of  Bob  I^nn 
to  show  that  in  1910  at  some  time  he  and 
another  party  saw  BUI  Fisher  having  inter- 


course with  Mandy  St^Aens.  That  testi- 
mony was  objected  to  by  the  state  and  ex- 
cluded by  the  court.  It  la  of  no  consequwce 
at  all  whether  any  person  had  inteicoune 
with  her  in  1910  or  not  If  any  other  testi- 
mony was  offered  on  that  point,  I  don't  re- 
call It  That  being  the  state  of  the  case,  and 
the  court  having  held  it  inadmissible,  I  feel 
certain  that  no  statements  were  called  for 
on  either  side  in  r^ard  to  It  There  Is  no 
evidence  to  warrant  them — at  least  no  legtH 
evidence.  In  this  case  it  can  be  of  no  con- 
sequence whether  anybody  had  intercourse 
with  her  in  1910.  and  if  the  defendant  had 
intercourse  with  her  Is  only  material  in 
showing  whether  he  may  or  may  not  have 
had  a  motive  In  taking  her  life.  That  Is  the 
only  reason  it  is  admitted  in  this  case." 
Then  followed  some  further  remarks  to  the 
Jury,  admonishing  them  that  they  should  not 
treat  the  trial  as  a  battle  of  lawyers,  but 
must  consider  the  question  of  defendant's 
guilt  or  innocence  entirely  upon  the  evidence 
adduced  in  the  case.  Now.  as  to  the  first 
objection  of  counsel,  we  are  of  the  opinion 
that,  when  it  is  viewed  in  the  light  of  the 
evidence,  it  only  referred  to  the  illicit  re- 
lations which  indisputably  existed  between 
the  defendant  and  the  girl,  and  not  to  the 
technical  crime  of  seduction.  The  court  care- 
fully Instructed  the  Jury  that  proof  of  that 
kind  was  admitted  for  the  sole  purpose  of 
showing  whether  or  not  defendant  had  a  mo- 
tive for  committing  the  crime,  and  when  the 
whole  charge  of  the  court  la  considered  to- 
gether, especially  the  conclusion,  in  which  he 
admonlabed  the  Jury  to  dlsr^ud  proof  of 
Intercourse  with  the  girl  by  any  person  ex- 
cept upon  the  questiMi  of  motive  for  commit* 
ting  the  crime,  and  to  try  the  case  according 
to  the  evidence  adduced,  we  are  of  the  opin- 
ion that  the  remarks  of  counsel  were  freed 
of  any  prejudicial  effect 

niat  Amanda  St^bens  was  murdered  by 
some  one  cannot  be  disputed.  The  crime  was 
one  of  peculiar  atrocity,  but  the  idoitl^  of 
the  ofEender  depends  oitlrely  upon  drcnoK 
stances.  It  is  not  Incumbent  upon  na  to  de- 
cide whettier  or  not  that  question  is  entire- 
ly free  from  doubt,  but  we  are  clearly  of  Qw 
opinion  that  the  eridence  Is  legally  snflAdent 
to  warrant  the  Jury  In  flndliv  the  defend- 
ant guilty  of  the  crime. 

The  record  is  a  very  large  one,  and  the 
testimony  is  TOluminons.  Upon  the  whole, 
we  are  of  the  oi^ilon  that  the  case  was  fair^ 
ly  presented  to  Qie  Jury,  and  that  no  preju- 
dicial error  appears  in  the  record.  Udder 
those  drcumstances  it  becomes  our  duty  to 
leave  the  verdict  undisturbed,  fOr  the  defend- 
ant has  had  a  fair  trial  before  a  Jury  of  his 
own  selection,  and  must  expiate  the  crime 
of  whldi  he  has  been  found  gnlltgr. 

Judgmratt  afflnned. 
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Uahed  by  tbe  anOiorlties.  They  amounted 
to  no  more  tbaii  an  admlaston  that  be  knew 
where  the  body  was,  and,  tberefoie  bad  some 
knowledge  of  tbe  commission  of  the  crime. 
The  body  was  discovered,  not  In  conseQuence 
of  Ma  admission,  but  aa  a  result  of  witness 
Ambrose  Johnson  becoming  suspicions  on  ac- 
count of  appellants  conduct  at  tbe  well,  the 
alleged  statonent  of  St^ena  alone  as  an 
admission,  nnaocompanled  by  any  act  ans- 
cwtible  of  pro(A  The  fact  that  the  body 
wu  aftowarda  ftmnd  at  the  place  Indicated 
in  hia  alleged  confoaslon  does  not  change  the 
diaraeter  of  the  statement  aa  hearsay  teetl- 
mony,  nor  gLve  It  any  addltbmal  force  con- 
cerning tbe  guUt  or  innocence  <tf  the  de- 
fendant We  are  of  the  t^dnlon  tiierefore, 
that  tbe  conrt  did  not  err  in  exdndlng  the 
testimony. 

[t,  II]  nila  disposes,  also*  of  the  aastgn* 
ment  concerning  proof  of  statunenta  allq^ 
to  have  been  made  by  Boldoi  as  to  his  alleged 
criminal  Intlmaqr  with  the  deoeaaed  girl. 
Effort  was  made  to  connect  Bolden  with  the 
commlsalon  of  the  crime  by  showing  that  he 
had  been  baring  sexual  intercourse  with  her 
frequoitly,  that  he,  too,  l»d  bem  diarged 
by  the  girl  with  l)elng  the  fktber  of  her  un- 
born child,  and  that  other  drcomstances 
pointed  to  his  gnllt  of  the  crime  of  murder. 
Defendant  testified  that  he  had  Intercourse 
with  tbe  girl  at'Bolden's  hooao  upon  the 
latter'B  Invltatkni,  and  that  <»i  one  occasion 
he  got  out  of  tbe  bed  and  Bolden  took  his 
place  with  the  glrL  Bolden  was  introduced 
by  tbe  state  In  rebuttal,  and  testlfled  that  he 
had  nevof  had  intercourse  with  the  girl,  and 
tbat  the  defendant's  testimony  was  not  true. 
The  conrt  permitted  defendant's  counsel  to 
ask  him  whether  he  had  made  statements  to 
other  parties  admitting  his  Improper  rela- 
tions with  the  girl,  and  also  permitted  de- 
fendant to  introduce  witnesses  to  contradict 
Bolden  by  testifying  tbat  he  had  made  these 
statements  to  them.  This  was  admitted  pure- 
ly as  impeaching  testimony,  but  not  as  sub- 
stantive testimony  of  the  fact  of  Bolden  hav- 
ing intercourse  with  the  glrL  This  was  the 
correct,  view  of  the  law,  and  the  court  did 
not  err  in  thus  limiting  the  purpose  for  which 
the  testimony  might  be  considered.  The  de- 
fendant was  attempting  to  present  to  the 
Jury  the  theory  that  the  crime  was  committed 
.  by  Bolden,  and  that  his  illicit  relations  with 
the  girl  and  the  probability  of  having  begot- 
ten the  child  afforded  motive  for  him  to  com- 
mit the  crime.  It  was  competent  to  prove 
any  fact  which  tended  to  prove  Bolden's 
gnllt  of  the  crime,  but  not  to  prove  statements 
wMch  amounted  to  confessions  of  guilt 

[11]  It  is  urged  that  the  court  erred  In  re- 
fusing to  permit  defendant  to  prove  that  one 
Fisher  and  other  men  had  had  interconrse 
with  the  girl  about  two  years  before.  It 
developed  In  the  testimony  that  about  two 
years  before  tbe  death  of  tbe  girl  she  had 
become  pregnant,  and  prematura  gave  birtb 


to  a  child.  Defendant  rolnnteered  the  state- 
ment, when  he  went  on  the  stand,  that  he 
had  had  interconrse  with  her  himself  about 
that  time,  on  the  suggestion  of  two  other 
young  men  in  the  neighborhood,  who  stated 
to  him  that  they  had  been  having  intercourse 
with  her,  and  they  had  seen  one  Fisher 
having  intercourse  with  her  oat  under  a 
tree.  Defendant  then  offered  to  prove  by 
witnesses  acts  of  Intercourse  between  the 
girl  and  Fisher  prior  to  tbe  time  of  tbe  first 
pregnancy  of  deceased;  but  tlie  court  refus- 
ed to  admit  the  testimony,  doubtless  upon 
the  theory  tbat  it  Is  too  lesoote  from  the 
killing  to  throw  any  light  upon  that  laaue. 
We  think  the  court  was  entirely  correct  In 
its  ruling  In  that  respect,  for  the  question  as 
to  who  was  having  sexual  interoourse  with 
her  two  years  prior  to  the  killing  was  too 
remote  a  field  to  enter  upon.  Defendant 
could  not  open  vp  the  field  of  Inquiry  by  his 
own  TOlnntary  statement  that  he  had  had  in- 
tercourse with  her  himself  at  that  time.  Tb» 
court  did  not  shut  ont  any  proof  of  Improper 
rehittons  between  the  gta4  and  any  one  at  » 
period  of  time  not  too  remote  from  the  date 
of  her  death. 

[11]  Error  of  the  conrt  Is  aaslgnea  In  giv- 
ing the  thirteenth  instruction,  which  it  la  al- 
leged called  to  the  attentlm  of  the  lury  for 
their  consideration  the  motive  of  the  defend- 
ant for  the  klUing  by  reason  ot  his  Illicit  re- 
lations with  the  glrL  The  Instruction  did 
noti  In  terms,  attempt  to  Instruct  the  Jury 
upon  the  wdght  of  this  drcnmstance,  but  It 
Is  argued  that  sln^ng  it  ont  necessarily 
gave  it  undue  weight,  and  that  it  was  Im^ 
proper  for  the  court  to  do  so. 

Oounsel  rely  upon  the  dedslim  ot  this  court 
in  Ince  V.  States  77  Axk.  418,  88  S.  W.  818. 
where  It  was  decided  that  the  court  prop- 
erly refused  an  instruction  which  singled 
out  the  motive  as  one  ot  tbe  fftcts  of  the 
case  snd  presented  it  apedally  to  the  Jury 
tor  their  consideration,  oaiey  also  rely  up- 
on the  recent  caae  of  Scott  v.  State,  109  8.  W. 
1096. 

In  tbe  case  of  Hogue  v.  State,  98  Ark.  816, 
124  S.  W.  788,  130  S.  W.  167,  we  discussed 
this  question  at  length,  and,  after  reaffirm- 
ing the  doctrine  of  the  Ince  Case  that  the 
practice  of  framing  separate  instructtons  in 
such  manner  as  to  single  them  out  was  not 
commendable,  and  that  the  court  would  not 
be  reversed  for  refusing  to  give  such  an  in- 
struction, we  laid  down  the  farther  rule  that, 
while  the  giving  of  such  an  instruction  was 
not  a  practice  to  be  commended,  yet  it  did 
not  constitute  prejudicial  error,  where  the 
court,  In  the  whole  charge,  directs  the  Jury 
to  consider  all  the  facta  and  circumstances 
proved  in  the  case. 

There  Is  nothing  In  the  opinion  In  tiie 
Scott  Case,  when  considered  as  a  whole, 
which  conMcts  with  that  view. 

The  charge  of  the  court  given  in  the  pres- 
ent case,  when  taken  aa  a  whole,  fairly  sub- 
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ed  January  7,  1857,  atithorizliig  the  election 
of  fire  levee  Inspectors  In  Gliicot  county  to 
supervise  tbe  oonstnictlon  and  repairing  of 
levees  in  that  county,  and  pursuant  to  the 
terms  of  the  statute  the  five  persons  named 
as  such  Inspectors  met,  organized  as  a  board, 
and  proceeded  to  discharge  their  duties  un- 
der the  act,  and  laid  off  the  county  Into  Ave 
levee  districts.  The  General  Assembly  of 
1861  (Acts  1861,  p.  325)  passed  another  sta^ 
nte,  entitled  "An  act  to  protect  all  land  in 
Chicot  coun^  which  is  subject  to  overftow," 
and  authorl^ng  the  qualified  electors  of  the 
county  to  elect  five  swamp  land  commlsston- 
ers,  and  providing  that  the  districts  thai  es- 
tablished in  that  county,  known  as  "levee 
districts,"  should  thereafter  be  known  as 
"swamp  land  districts." 

In  the  case  of  State  v.  Southwestern  Land 
&  Timber  Co..  93  Ark.  621,  126  S.  W.  73, 
this  court  held  that  tiie  swamp  land  conimls- 
sioners  provided  fbr  under  the  act  of  Janu- 
ary 10,  1861,  were  successors  to  the  board 
of  levee  Inspectors  provided  for  in  the  act  of 
January  7,  1867,  and  that  the  act  of  March 
2u,  1883  (Acts  1888,  p.  163),  providing  for  the 
building  and  repairing  of  levees  in  C3iicot 
county,  in  effect  revived  the  act  of  January 
7,  1857,  and  "as  a  consequence  property  own- 
ed by  the  boards  created  by  the  earlier  acts 
inssed  in  succession  to  the  board  created  by 
the  later  act"  The  ^ect  of  ttat  decision  is 
that  plaintiff  In  ttds  action,  the  board  of 
levee  Inspectors  of  Cbicot  county,  is  the  suc- 
cessor of  the  boards  provided  for  In  the 
prior  acts  referred  to  above,  and  that  the 
plaintiff  succeeds  to  any  property  rights  held 
by  Its  said  predecessors. 

On  May  5,  1857,  the  board  of  levee  Inspec- 
tors met  and  passed  a  resolution  authorizing 
and  Instructing  C.  W.  Campbell,  the  presi- 
dent of  the  board,  to  apply  to  and  contract 
with  the  state  engineer  for  the  building  of 
all  levees  In  Chicot  county  which  could  be 
built  under  the  provisions  of  the  act  of  Jan- 
uary 13,  1857,  which  authorized  the  Gov- 
ernor, on  the  recommendation  of  the  state 
engineer,  to  let  contracts  to  close  all  gaps  In 
levees  previously  constructed  and  pay  for  the 
work  in  money  out  of  the  swamp  land  funds, 
and  where  there  were  no  swamp  land  funds 
In  the  treasury  to  Issue  certificates  which 
could  be  exchanged  at  the  auditor's  office  for 
levee  warrants  when  there  was  money  In  the 
treasury  to  apply  on  the  payment  of  the  war- 
rants. 

Pursuant  to  that  authority  Campbell  enter- 
ed into  20  or  more  contracts,  for  and  on  be- 
half of  the  board  of  levee  Inspectors,  with 
the  state  of  Arkansas,  acting  by  and  through 
the  state  engineer,  for  the  construction  or 
repair  of  certain  portions  of  the  levee  in 
that  county,  and  on  December  2,  1857,  the 
board  of  levee  Inspectors  again  met  and  or- 
dered the  president  to  sublet  at  private  let' 
tings  contracts  which  he  had  made  with  the 
states  requiring  the  said  subcontractors  to  re- 


ceive payment  for  work  at  such  time  and  in 
the  manner  that  he  should  receive  payment 
from  the  state  under  the  contracts  with  the 
state,  and  to  receive  the  same  rates  as 
should  be  paid  by  the  state,  "unless  said 
woi^  can  be  subcontracted  at  less  rates." 
Pursuant  to  that  authority  Campbell  sublet 
the  contracts  to  do  the  levee  work,  and  he 
afterwards  received  from  the  state  certifi- 
cates (there  b^g  no  swamp  land  funds  in 
the  treasury)  aggregating  the  sum  of  919.011 
In  payment  for  the  work  done  under  the  con- 
tract. These  oertlflcates  were  not  delivered 
to  the  subcontractors  In  payment  for  work  as 
stipulated  ta  the  former  resolution  of  tbe 
board,  but  were  held  by  the  president,  one 
Daniel  H.  Sessions,  who  bad  been  elected  to 
succeed  CampbelL 

The  records  of  the  board  of  levee  inspec- 
tors disclose  the  fact  that  from  time  to 
time  aoGounts  were  filed  with  the  board  by 
subcontractors,  drawing  the  amount  of  woric 
done,  and  cratiflcates  were  Issued  to  them. 
Sessions,  as  presidrat  of  the  board  and  pnr^ 
snant  to  a  resolntitm  of  the  board  of  levee 
inspectors,  used  those  certificates  In  purchas- 
ing from  the  state  the  lands  in  oontamrsy, 
and  certificates  of  entry  were  duly  Issued  by 
the  swamp  land  agent  to  Ses^ns  as  jiresl- 
ieat  of  the  board. 

On  December  6,  1867,  Sessions  executed  to 
D.  H.  Beynolds  a  power  of  attorney,  renting 
the  purchase  of  these  lands  and  others,  the 
Issuance  of  certificates  of  entry  to  Sessions 
as  president  of  the  board,  and  a  resolution 
of  the  board,  adopted  at  a  meeting  held  on 
September  2,  1867,  appointing  Reynolds  as 
the  agent  and  attorn^  In  fact  of  the  board 
"to  take  charge  of  all  of  said  lands,  and  to 
sell  and  dispose  of  the  same,  or  any  part 
thereof,  upon  such  terms  as  to  him  might 
seem  best,  and  to  redeem  any  of  said  lands 
that  may*  have  been  heretofore  sold  or  for- 
feited for  nonpayment  of  taxes,  and  to  pay 
taxes  upon  any  of  said  lands  from  time  to 
time,"  and  proceeding  to  constitute  Reynolds 
as  the  attorney  in  fact  of  said  board  of  levee 
Inspectors,  and  for  him  (Sessions)  as  presi- 
dent, "to  sell  and  convey  all  of  the  lands 
mentioned  in  said  certificates  to  such  person 
or  pfflTsoDS,  and  for  guch  price,  as  he  shall 
think  fit  and  convenient,  and  to  assign  and 
transfer  any  or  all  of  said  certificates,  or  to 
make  and  execute  any  deeds  or  other  Instru- 
ments In  writing  in  relation  to  the  sale  of 
any  or  all  of  the  said  lands,  and  of  the  trans- 
fer of  any  or  all  of  said  certificates." 

On  January  10,  1882,  Reynolds,  pursuant 
to  the  power  conferred  upon  him  «8  aforesaid, 
assigned  the  certificates  of  entry  to  John  T. 
Bums,  and  on  August  10, 1883,  Burns  assign- 
ed the  same  to  defendant,  and  on  the  follow- 
ing day  the  defendant  applied  to  the  com- 
missioner of  state  lands  for  patents,  whlcb 
were  duly  Issued. 

It  Is  contended,  In  substance,  that  the  title 
to  the  lands  was  vested  in  the  board  of  levee 


Digitized  by 


Axk.)  BOABD  or  ijsvxa  nrapxcTOBS 


80UTHWB8TBBN'  IiANB  St  T.  00.  591 


InqiecCots  of  Obicot  countr.  tbe  predeoeBsor 
of  platBtltf ;  that  Oie  power  of  attoiuey,  pur- 
portinr  to  aathorlM  Beyiiolds  to  assign  the 
certlflcate^  was  void,  for  the  reason  ttutt 
the  board  of  levee  Inspectors  could  not  dele- 
Kate  to  Beynolds  the  aatfaoxltT'  to  sell  the 
lands,  and  that  Sessions  had  no  power,  as 
presldoit  at  Ha  board,  to  do  so;  that  the 
assignment  by  B^nolds  was  absolntelr  toI^ 
and  that  the  pmcarement  of  patoits  operat* 
ed  as  a  fraud  upmt  the  rights  of  the  plalntlfl 
aa  the  soocessor  In  title  to  the  original  owner 
of  tbe  lands.  The  chancellor  denied  the  re- 
Uef  songbt,  and  dismissed,  tbe  complaint  for 
want  of  eoDity. 

[1-S]  We  are  of  Uie  oidnioa  ttiat  the  cm- 
clnelon  readied  by  the  diancellor  was  tbe 
correct  one.  He  doded  Uie  relief  upon  ser- 
eral  ot  the  defenses  put  forward  by  the  de- 
fendant ;  but,  without  passing  oiwn  them  all, 
we  ace  content  to  affltm  the  deoree  on  the 
ground  that  the  relief  should  not  be  granted 
for  tbe  reason  that  tbe  bause  of  actikm  Is 
barred  by  laches.  Tbe  tacts  presott  a  tyidcal 
case  for  the  fuvUcatlon  of  tbat  equitable 
doctrine,  mtis  action  was  Instituted  about 
30  years  after  the  certificates  were  assigned 
and  the  patents  thereon  were  issued.  The  Is- 
snance  of  the  patents  created  a  presumption 
that  tbe  officer  of  the  state  charged  with  tbat 
duty  Investigated  tbe  facts  and  Issued  the 
patents  to  the  proper  persons.  Osceola  Laud 
Co.  T.  Chldwo  Hill  ft  Lumbw  Ca,  84  Ark.  1. 
103  S.  W.  600.  This  put  the  burden  on  the 
attacking  party  to  ebow  that  the  assignment 
of  tbe  certificates  was  TOld  and  that  the  pat- 
ents were  Issued  to  one  who  was  not  entitled 
to  receive  tbem. 

[4]  The  plaintiff  comes  Into  equity  to  in- 
voke the  peculiar  Jurisdiction  of  that  court, 
and  must  show  that  it  has  proceeded  with 
diligence  under  such  circumstancee  tbat  it  Is 
not  open  to  the  charge  of  lack  of  diligence; 
for,  as  has  been  repeatedly  said  by  this  court 
(quoting  the  language  of  another) :  "Nothing 
can  call  forth  this  court  Into  activity  but 
conscience,  good  ftiith,  and  reasonable  dili- 
gence; where  these  are  wanting,  the  court 
is  passive,  and  does  nothing."  Qibson  v. 
Herrlott,  56  Ark.  8S,  17  S.  W.  688.  29  Am.  St 
Bep.  IT. 

The  lands  were  of  very  lltle  value  at  the 
time  the  patents  were  issued  to  the  defend- 
ant, and  have  Increased  more  than  t^fold  in 
value  since  that  time.  The  defendant  has 
paid  out  large  sums  of  money  In  the  dis- 
charge of  tax  liens  for  state  and  county  taxes, 
as  well  as  levee  taxes,  and,  above  all  that, 
lapse  of  time  has  caused  the  obliteration  of 
the  evidences  upon  which  the  good  faith  of 
the  transactloQ  and  the  authority  for  the 
transfer  of  these  certificates  rest.  Nearly 
every  one  connected  with  tbe  original  trans- 
action has  been  dead  many  years,  and  the 
evidence  la  only  fragmentary.  What  puiv 
ports  to  be  the  record  of  the  old  levee  board 


Is  In  existence  In  the  hands  of  the  county 
clerk  of  Chicot  county;  but  it  is  in  dispute 
whether  this  is  the  original  record  or  wheth- 
er It  is  complete  There  is  much  testimony. 
perbai>s  enough  to  show  a  preponderance,  in 
favor  of  a  finding  that  a  considerable  portion 
of  that  record  book  has  been  mutilated  and 
that  a  considerable  portion  of  it  Is  gone. 
The  evidence  Is  disputed  whether  there  was 
a  valid  meeting  of  the  board  of  levee  inspec- 
tors in  1867  at  the  time  when  it  ia  claimed 
Beynolds  was  constituted  the  agwt  and  at- 
ttmiey  In  £act  of  the  levee  board  to  dispose 
of  the  luida  There  is  only  one  person  living 
who  pretends  to  know  anything  about  tbe 
transactions  of  tbe  old  board  of  levee  lnq>ec> 
tors,  and  he  Is  an  old  man.  from  whose 
memory  most  of  the  facts  have  faded.  D.  H. 
Reynolds,  who  appears  to  have  been  ttie  prln- 
dtpal  actor  and  central  figure  In  the  transac- 
tions which  Involve  the  title  to  the  hinds, 
baa  been  dead  several  years,  and  hla  testi- 
mony Is  therefore  lost  It  is  probable  that 
he.  more  than  any  other  person,  could  have 
given  an  account  of  the  facts  upon  which  his 
authority  rested,  or  whether  hla  sale  and 
transfw  of  tbe  oertiflcates  had  ever  been 
ratified. 

Tbeaa  changes  occurred  by  lapse  of  time, 
and  are  sufficient  to  call  fbr  the  application 
of  the  equitable  doctrine  of  laches,  which 
bars  any  recovery  In  this  case.  Osceola 
Land  Co.  V.  Henderson,  81  Ark.  432,  100  S. 
W.  896;  Dickson  v.  Sentell,  83  Ark.  385,  101 
S.  W.  148 ;  Segers  v.  Ayers,  06  Ark.  178, 128 
S.  W.  1046;  Flnley  v.  Finley,  103  Ark.  68. 
146  S.  W.  886;  Davis  v.  Harrell,  101  Ark. 
230,  142  S-  W.  156.  In  the  case  last  dted 
above  we  quoted  from  the  Supreme  Court  of 
the  United  States  in  GaUlher  v.  CadweU,  145 
U.  S.  368,  12  Sup.  Ot  873,  36  L.  Ed.  738.  as 
follows :  "The  cases  are  many  In  which  this 
defense  has  been  Invoked  and  considered.  It 
Is  true  that,  by  reason  of  thdr  difference  of 
facts,  no  one  case  becomes  an  exact  prece- 
dent for  another.  Yet  a  uniform  principle 
pervades  them  aU.  They  proceed  on  the  as- 
sumption that  the  party  to  whom  laches  is 
imputed  has  knowledge  of  his  rights  and  an 
ample  opportunity  to  establish  them  in  the 
proper  forum;  that  by  reason  of  his  delay 
the  adverse  party  has  good  reason  to  t>eUeve 
that  the  alleged  rights  are  worthless,  or 
have  been  abandoned;  and  that,  because  of 
tbe  change  In  conditions  or  relations  during 
this  period  of  delay,  It  would  be  an  Injustice 
to  the  latter  to  permit  him  to  now  assert 
them." 

[S]  But  it  has  been  said  tbat  the  doctrine 
should  -not  be  applied,  because  the  present 
members  of  the  board  did  not  become  aware 
of  their  rights  until  this  court  rendered  the 
opinion  in  the  case  of  State  v.  Southwestern 
Land  &  Timber  Co.,  eupra,  holding  that  the 
state  had  no  right  to  recover  these  lands, 
and  that  the  plalntlfC  succeeded  to  the  rights 
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of  the  old  board  of  levee  Inspectors.  It  la 
dalmed  that  they  acddentally  learned,  tipon 
the  rendition  of  that  decision,  that  the  hoard 
had  rights  In  these  lands  and  that  Ou^  pro- 
ceeded with  diligence  then  to  sne  to  recover. 

This  is  no  excuse  for  the  delay,  for  the 
reason  that  the  transactlonB  were  matters  of 
record  and  could  have  b^n  ascertained  by 
any  decree  of  diligence  on  the  part  of  tUose 
vbo  had  In  charge  the  Interests  of  the  dis- 
trict It  la  no  excuse  under  those  drcnm- 
stancee  to  aay  that  th^  had  no  knowledge 
of  the  focta,  for  Qiere  has  been  no  conceal- 
ment,  and  the  authorized  agenta  of  the  dis- 
trict were  chargeable  with  knowledge  of  all 
facta  which  could  have  been  ascertained  by 
reasonable  diligence.  Williams  v.  Bennett, 
75  Ark.  812,  88  S.  W.  000.  112  Am.  St  Bep. 
67. 

The  proof  in  this  case  shows,  fartber,  tliat 
several  meinbers  of  the  board  were  living  for 
years  after  these  certificates  were  transfer- 
red, and  some  of  them  were  men  who  had 
originally  belonged  to  the  levee  board,  when 
they  knew,  or  ought  to  have  known,  that  the 
certificates  had  been  issued  to  Sessions  as 
president  of  the  board.  At  any  rate,  the 
transactions  were  of  a  public  nature,  and  the 
records  of  the  l^nd  office  would  have  shown 
to  any  investigator  the  source  of  these  titles, 
and  the  plaintiff  cannot,  under  those  circum- 
stances, hide  behind  lad£  of  knowledge  on 
the  part  of  the  members  of  the  board  in  order 
to  escape  the  force  of  their  negligence. 

[I]  We  have  never  before  decided  the  ques- 
tion directly  whether  a  levee  board,  or  other 
governmental  agency,  is  exempt  from  the  ap- 
plication of  the  doctrine  of  laches.  In  Book 
V.  Polk,  81  Ark.  244,  98  S.  W.  1049,  the  court 
held  that  the  St.  Francis  levee  district  was 
estopped  by  the  conduct  of  its  officers;  and 
In  City  of  Ft  Smith  v.  McKibbln,  41  Ark.  45, 
48  Am.  Rep.  19,  it  was  held  that  municipal 
corporations  are  bound,  the  same  as  individ- 
uals, by  the  statute  of  limitations,  unless  the 
statute  expressly  provides  otherwise. 

[7,  t]  The  welt-recognized  rule  is  that  the 
maxim,  "nullum  tempus  occurrit  regi,"  ap- 
plies only  to  the  sovereign  itself,  and  not  to 
public  corporations  or  other  such  governmen- 
tal agencies  to  whom  powers  are  delegated. 
Levee  districts  ar^  as  we  have  said  In  many 
cases,  only  governmental  agendas,  clothed 
with  such  powers  as  are  expressly  conferred 
or  by  necessary  Implication.  They  are,  how- 
ever, quasi  corporations^  with  power  to  sue 
and  be  sued.  Board  of  Directors  St  Elands 
Levee  District  v.  Fleming  08  Ark.  480.  126 
S.  W.  132.  659.  If  such  agrades  are  barred 
by  the  statute  ot  llmttatlona,  they  are  equal- 
ly barred  by  delay  of  enforcem^t  ct  rights 
under  drcnmstancea  which  would  Invoke 
against  Individuals  the  equitable  doctrine  of 
laches.  Hetrop<^tan  Railroad  Oo.  t.  Dis- 
trict of  Columbia,  182  U.  S.  1, 10  Sup.  Ct  19, 
S3  L.  Ed.  231 ;  Iowa  v.  Carr,  101  Fed.  257, 


m  a  a  A.  m;  Joluuoa  t.  Black.  108  Va. 
477,  49  S.  B.  688.  68  U  B.  A.  26«,  106  Am. 
St  Bep.  890. 

[I]  The  apiAcattiai  oC  tUs  doctrine  cornea 
with  peculiar  force  In  the  preaent  case,  for 
the  reason  that  the  plaintlfl.  thiDugSi  its  prea- 
Ident  hdd  dtte  to  these  lands  merely  for  the 
puEpose  of  dladiarglng  its  obligationa  to  Qib 
subcontractors  who  built  the  levee.  It  may 
be  conceded  to  be  true,  as  dalmed  by  learned 
counsel  for  the  plaintiff,  tliat  the  dalma  oC 
the  subcontractors  may  have  been  discharged, 
or  may  be  barred  by  the  statute  of  llmlta- 
tlons,  and  yet  the  plaintiff  have  the  rfgbt  to 
hold  the  lands;  but  the  fact  that  it  was  act- 
ing merely  as  trustee  and  holding  the  landa 
for  the  purpose  of  raising  a  fund  to  dis- 
charge the  obllgadona  to  the  subcontractors, 
who  were  really  entitled  to  the  proceeds, 
makes  It  inequitable  for  the  plaintiff  at  this 
late  day  to  sue  to  set  aside  a  conveysnce  which 
the  evidence.  If  still  pr^erved,  might  show 
had  been  made  for  the  purpose  of  raising 
funds  to  pay  off  those  Just  obligations,  and 
that  the  funds  were  so  applied.  It  cannot  be 
known  what  are  the  real  facts  of  the  trans- 
action, for,  on  account  of  the  mutilation  of 
records  and  the  death  of  witnesses,  evidence 
which  might  dear  up  this  transaction  has 
been  lost 

Without  undertaking  to  pass  upon  the  oth- 
er defenses  presented,  we  bold  that  this  ac- 
tion is  barred  by  ladies,  and  that  the  decree 
of  the  chancellor  was,  cm  that  account,  U 
no  other,  correct 


UNION  BY.  OO.  V.  OABTBB. 
(Supreme  Court  of  TennesKe.  April  18,  1014) 

1.  Dk&th  (1 83*)— AoROETs  won  DuiH— Dam- 

Under  Shannon's  Code,  K  4025-4028,  au- 
thorizing an  action  for  death  by  wrongful  act 
and  the  recovery  of  the  damagea  anffered  by 
the  beneficiaries  for  the  loss  of  decedent  and 
such  damages  as  decedent  could  have  recovered 
had  he  survived,  a  widow,  suing  for  the  death 
of  her  husband  by  wrongful  act,  may  recover, 
not  only  the  damagea  she  baa  anstaioed  as  tlw 
result  of  her  husband's  death,  but  such  damagea 
aa  he  might  have  recovered  bad  be  survirad. 

[Ed.  Note.— For  other  eases,  see  Death.  Cent 
Dig.  1 107;  Dec.  Dig.  1 

2.  Dbath  (S  93*)— Aonons  roB  DaaxH— Pun- 

TIVB  DaICAOES. 

In  an  action  under  Shannon's  Code.  H 
4025-4028,  for  death  by  wrongful  act  exenqilaTy 
damages  are  recoverable. 

[Bd.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  198;  Dec.  Dig.  I  93.*] 

8.  Death  (8  99*)- Actions  fob  Dbatht-Dax- 

AOEfr—ExCBSSZVK  DAUAOBS. 

Where  the  declaration,  In  an  action  for 
death  by  wrongful  act.  demanded  exemplary 
damagea,  and  the  court  found  that  decedent  was 
abot  by  an  employd  of  defendant  actiog  as  a 
special  officer,  while  attempting  to  arrest  de- 
cedent for  the  misdemeanor  ot  stealing  a  ride 
on  a  train  of  defendant  a  Judgment  for  $2^000 
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would  not  be-  diatotbed  u  exoeulTe,  for  puni- 
tire  damages  were  tecorerable.  ' 

[Ed.  Ifote.— For  otiwr  caeee,  lee  Death,  Cent. 
Dig.  ii  126-180;  Dec.  Dig.  |  99.*] 

Certiorari  to  Court  of  CivU  Appeals. 

Action  by  Josle  Carter  against  the  Union 
Railway  Company.  There  was  a  Jndgmerit 
of  the  Gonrt  at  Civil  Appeals  affirming  a 
Judgment  for  plalntUT,  and  defendant  brings 
certioratt  Writ  of  certiorari  denied. 

J.  W.  Canada,  of  MeroiAla,  tor  Union  Rail- 
way Go.  Bell,  Terry  &  Bell,  of  Mempbla,  for 
Carter. 

OBBODN,  J.  TUm  suit  was  brought  by  Joede 
Carter  to  recoTW  damagps  for  the  klUlng  of 
her  hodiuid  by  an  employA  of  the  Union 
Railway  Oonqiany.  The  case  was  tried  with- 
out a  Jury,  and  the  drcolt  judge  rendered 
Judgment  In  favor  of  the  iflaiutlff  below  for 
^.000.  This  Jndsment  was  affirmed  by  the 
Court  of  CiTil  Appeals*  and  a  petition  for 
certiorari  has  been  filed  by  the  railway  com- 
pany- to  bzlng  the  case  to  ttils  court 

Tlie  plaintiff  in  error,  the  Union  Railway 
Company,  Is  a  common  carrier,  operating  its 
lines  in  and  near  tbe  dty  of  Memphis.  John 
Carter,  the  hniAmnd  of  plaintlfr  below,  whUe 
stealing  a  ride  on  a  train  operated  by  the 
plaintiff  In  error,  was  pot  under  arrest  by  one 
Earl  Barnard,  an  employe  of  the  railway 
company,  who  was  also  commissioned  by  Um 
d^'  of  Memphis  as  a  special  police  officer. 

The  drcnit  Judge  found  that  Carter  was 
that  in  the  back  of  tbe  head  by  this  aqpedal 
officer  while  tbe  tormer  was  running  away 
trying  to  esc^ke  arrest.  Carter  was  riding 
on  top  of  a  firelfht  train  irith  some  other 
n^roes,  and  for  this  misdemeanor  Barnard 
attempted  tiie  arrest.  Although  there  was  a 
conflict  in  tbe  evidence,  and  the  special  officer 
dalmed  that  lie  shot  Carter  In  self-defense, 
the  proof  introduced  by  the  plaintiff  below 
abundantly  sustained  tbe  finding  of  tbe  trial 
jud^. 

Tbe  principal  question  made  In  tbe  petition 
for  certlorui  is  that  no  evidence  was  intro- 
duced to  sun>ort  a  Judgment  for  as  mnch  as 
12.000  dami«es. 

The  wifg  of  deceased  teaUfled  that  ber  hns- 
band  worked  for  certain  coal  dealers  at  Mem- 
phis and  made  99  a  week.  His  age,  however, 
was  not  shown,  nor  was  any  proof  offered  as 
to  the  condition  of  bis  health,  his  expectancy, 
or  his  habits  with  reference  to  the  support 
of  his  family. 

A  number  of  witnesses  testified  In  behalf  of 
the  railway  company  that  deceased  was  a 
worthless  negro,  of  bad  habits  and  dangerous 
diaracter,  and^lt  Is  insisted  that  his  wife  has 
sustained  no  damages  by  reason  of  his  death, 
and  has  not  attempted  to  show  any. 


[1]  Under  Shannon's  Code,  H  4025-4028, 
tbe  damages  recoverable  by  thoee  authorised 
to  bring  suit  on  account  at  u  wrongful  killing 
are  of  two  kinds:  First,  the  damages  suffered 
by  the  beneficlsries'  by  reason  of  the  loss  of 
deceased ;  and,  second,  such  damages  as  de- 
ceased hlmsdZ  would  have  been  entitled  to 
recover  had  he  survived.  Davidson  Benedict 
Co.  V.  Severson,  109  Tenn.  ST2,  T2  8.  W.  967, 
and  cases  reviewed. 

So  the  widow's  claim  for  damages  in  this 
ease  under  onr  statute  is  not  limited  to  dam- 
ages that  she  may  have  snstAlned  as  tbe  re- 
suit  at  ber  husband's  death,  hnt  she  may 
also  recover  damages  for  the  Injury  done  to 
deceased  himself.  She  may  recover  substan- 
tial damages  in  a  suit  like  tills  wlfliont  any 
special  showing  of  pecuniary  loss  to  heneir. 
Had  deceased  survived,  totally  disabled,  and 
brought  suit,  a  verdict  of  ^,000  would  scarce- 
ly have  been  deemed  excessive,  no  matter 
what  bis  age  and  expectancy  were. 

His  beneficiaries  under  the  statute  are  en- 
titled to  include  In  their  recovery  all  damages 
be  could  have  obtained  under  tlie  drcnm- 
Btanees  Just  indicated.  GoUins  v.  Railroad, 
9  Helsk.  861;  Davidson  Benedict  Go.  v. 
Severson,  109  Tenn.  67S^  72  S.  W.  967.  In 
oQier  words,  oui  statute  was  not  only  enacted 
tor  tbe  protectkm  of  dedgnated  benefldarlefl, 
but  is  a  survival  statute  as  velL  Railroad 
V.  Shewalter  (KnoxviUe,  IttlS)  128  Tenn.  — , 
161  S.  W.  1186. 

[2, 1]  Moreover,  as  we  have  .stated,  this 
caste  was  tried  without  a  jury,  and  tbe  dedar- 
atton  laid  ground  for  exemplary  damages 
Such  damages  are  recoverable  in  suits  found- 
ed on  our  statute.  Haley  v.  M.  &  O.  Railroad. 
7  Baxt  239;  Railroad  v.  Daughtry,  88  Tenn. 
721. 13  S.  W.  698.  On  the  findings  of  the  trial 
Jndge,  this  is  a  prbper  case  for  pnfiltlve  dam- 
ages. If  the  Judgment  is  In  excess  of  com- 
pensatory damages,  it  should  nevertheless  be 
sustained,  and  tb»  difference  charged  as 
smart  money. 

It  has  become  customary  throughout  the 
state  for  large  enterprises  ot  every  character 
to  have  certain  employes  appointed  special 
officers  and  clothed  with  police  authority. 
While  this  practice  may  be  desirable  for  the 
protection  of  llie  property  of  such  concerns, 
it  has  led  to  many  abuses.  These  men  so 
clothed  with  official  power  lack  the  exper- 
ience and  discretion  of  regular  state  and 
municipal  officers,  and  their  conduct  has  very 
generally  been  (^presalve  and  fiagrant. 

In  view  of  the  well-known  tendencies  of 
these  special  officers,  parties  so  employing 
them  will  be  held  to  a  strict  d^ree  of  ac- 
counUbility  for  the  acts  ot  sncb  danger- 
ous agents. 

Other  matters  presrated  by  the  petition 
have  been  orally  discussed,  and  the  writ  of 
certiorari  will  be  denied. 
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WOOUIN,  State  ComptroUer,  t.  STATE  ex 
zeL  PORTIS.  Sheriff. 

(Supreme  Court  of  Teonesaee.  April  18,  1914.) 

1.  Coats  (8  294*)— In  Criminal  Pbosecutions 
— LiABiLiTT  OF  State. 

Under  Shannon's  Code,  H  7606,  7619-7622, 
declaring  that  costs  shall  in^ude  the  safe-keep- 
ing of  accused  before  and  after  conviction,  and 

EroTiding  that  costs  In  felony  cases  shall  be  paid 
y  the  state,  the  etate  is  liable  for  costs  for 
confining  in  the  county  jail  one  convicted  of  a 
felony ;  the  commutanon  in  the  sentence  not 
changing  the  grade  of  the  offense. 

[Bd.  Note.— For  other  cases,  see  Costs,  Cent 
EHg.  %l  1105-1106;   Dec  Dig.  S  294.*] 

2.  Costs  ($  294*)— In  Cbiuinai.  Pbobecqtions 
— LiABiUTT  OF  State. 

Acts  1891,  c.  123,  §  11,  providing  that  the 
state  shall  pay  for  the  board  of  state  prisoners, 
covers  safe-keeping  in  a  workhouse  before  and 
after  conviction,  on  commutation  from  peniten- 
tiary confinement. 

(Ed.  Note.— For  other  cases,  see  Costa,  Cent 
Diff.  H  110&-1108;  Dec  Dig.  |  294.*] 

Appeal  from  Circuit  Court,  Tipton  Coun- 
t7;  S.  J.  Everett,  Jui^e. 

HandamoB  b;  the  State,  on  the  relation 
of  N.  B.  Portia,  Sheriff,  against  George  P. 
Woolen.  State  GomtttroUer.  From  a  Jndg^ 
ment  granting  the  writ,  defendant  appeals. 
Affirmed. 

William  B.  Swlggart,  Jr.,  Asst  Atty.  Gen., 
for  appellant.  Nat  Tipton,  of  Covington,  and 
Steele  &  Steele,  of  Eipley,  fOr  appellee. 


WILLIAMS,  J.  This  Is  an  action  In  the 
name  of  the  state  of  Tennessee,  on  relation  of 
one  Portis,  sheriff  and  jailor  of  Tipton  coun- 
ty, against  the  comptroller  of  the  state,  seek- 
ing the  grant  of  a  writ  of  mandamus  to  com- 
pel the  issuance  of  a  warrant  on  the  treasury 
for  a  sum  alleged  to  be  due  from  the  state 
for  the  board  of  certain  prisoners  In  the 
county  jail,  who  were  convicted  of  felonies, 
but  whose  sentences  had  been  commuted 
by  trial  juries  to  Imprisonment  In  jail  from 
imprisonment  In  the  state  penitentiary. 

The  comptroller  answered,  denying  lia- 
bility on  the  part  of  the  state  to  the  Jailor 
for  such  board,  and  contending  that  the  coun- 
ty was  liable.  The  circuit  Judge  ruled 
against  this  contention,  and  granted  the  writ 
of  mandamus,  with  result  that  an  appeal 
was  prayed  by  the  comptroller  to  this  court 

[1]  The  Code  of  1858,  in  section  5577 
^Shannon,  1-7606),  defines  criminal  costs  as 
follows:  "The  costs  which  may  be  adjudg- 
ed In  criminal  cases  Include  all  costs  in- 
cident to  the  arrest  and  -safe-keeping  of  the 
defendant  before  and  after  conviction,  due 
and  incident  to  the  prosecntkm  and  convlo- 
tlon,  and  Incident  to  the  carrying  of  the 
judgment  or  sentoice  of  the  court  into  ef- 
fect" 

1^  Oodob  In  seetUm  5S8&  (Shannon.  } 
7619),  proTldes  that  the  state  or  the  county, 

according  to  the  nature  of  the  offense,  "pays 


the  costs  accrued  In  behalf  of  tbe  state**  in 
certalh  conttngencies  named; 

Acts  £xtra  Session  1891,  &  22  (Shannon's 
Code,  |§  7620-7^),  defined  more  doselT'  on 
which  of  the  named  contingencies  the  payor 
Bboald  be  the  state  or  the  county,  as  between 
themselves,  and  this  act  again  defines  crim- 
inal costs  as  follows:  "What  la  meant  by 
costs  In  the  foregoing  sections  is  all  costs 
aocming  under  the  eatUtiiHI  tow  on  behalf 
of  the  state  or  connty.  as  tlie  case  may  be, 
for  the  fallMal  jwoeecntion  and  aafb-ltekiiiig 
of  the  defendant,  Indudlng  the  OMt  •  •  * 
of  the  JaUor." 

By  the  las^named  act^  the  test  of  llabUitr. 
as  between  the  state  and  Qie  county,  la  placed 
on  the  grade  of  tiis  offienae.  All  costs  ot 
tlie  prosecution  of  crimes  punishable  oth- 
erwise than  by  death  or  conflnonent  In  the 
penttentiaxy  are  made  payable  by  the  county. 

We  are  of  opinion,  and  hold,  that  la  cases 
of  felonies,  where  the  punishment  has  been 
commuted  from  confinement  In  the  peniten- 
tiary to  confinement  in  a  county  workboose 
or  jail,  there  is  worked  by  the  commutation 
no  change  In  the  grade  of  tlie  offense,  m  as 
to  disturb  the  above  test  of  liability  for  costs. 
ISiey  are  payable  by  Oie  stat^  ex«|it  irtiere 
the  statute  provides  to  the  contrary. 

As  seen,  "costs,"  within  the  purview  of 
the  earlier  statutory  provision,  induded 
"safe-keeping  of  the  defendant  before  and 
after  conviction,"  and,  in  the  later  act  the 
equivalent  "costs  of  the  Jailor."  Thus  is 
made  a  legislative  distribution  of  an  entire 
burden  as  iKtween  state  and  county. 

[21  It  Is  Insisted  by  the  comptroller,  for 
the  state,  that  the  general  county  workhouse 
act  (Acts  1891,  c.  12S).  In  section  11,  wrought 
a  change  in  the  measure  of  the  state's  bur- 
den. This  contention  Is  based  on  a  construc- 
tion of  the  word  "safe-keeping,"  appearing 
in  that  section,  which  would  assign  to  It  a 
narrower  meaning  than  did  the  earlier  stat- 
ute, and  improperly  confine  It  to  a  keeping  of 
a  defendant  before  conviction.  The  above 
section  11  provides  that  the  state  shall  pay 
for  the  board  of  state's  prisoners,  and  this 
we  construe  to  cover  a  safe-keeping  In  wort- 
house  or  jail,  both  before  and  after  con- 
viction, on  conunutatlon  from  poiitentlary 
confinement. 

It  is  insisted  by  counsel  of  the  comptroller 
that  the  ruling  in  the  case  of  Knox  County 
V.  Fox,  107  Tenn.  724,  65  8.  W.  4(H,  is  fav(W- 
able  to  his  contention.  It  was  In  ttiat  case 
ruled  that  the  costs  accruing  after  convic- 
tion, such  as  jail  fees,  were  not  costs  to  be 
taxed  against  and  worked  out  by  the  con- 
victed defendant  This  being  so,  it  becomes 
all  the  more  manifest  that  sections  7606  and 
7622  of  Shannon's  Code,  quoted  above,  govern 
the  taxation  of  cost  as  between  the  stats 
and  county  rather  than  as  between  the  state 
and  defendant.  We  have  so  coiBtnied  thesi. 

The  drcult  judge  did  no<  err  III  iranttaC 
the  writ  AfiSrmed. 
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CBAWFpRD  r.  WIEDBMAITN 


CBAWFOBO  T.  WICDBMAMN.  . 
(Covrt  of  Appeals  of  Kentucky.  May  14, 1014.) 

1.  Pabtctbship  (I  20*)— Existence  as  bb- 

TWZEN  PAXTnCa— CONTBACTS. 

A  partnership,  as  betveen  tbe  parties  them- 
sttlTea,  does  not  arise  hj  operation  of  lav,  but 
is  created  only  hj  contract  and  tbe  intentloD 
of  tbe  parties. 

[Ed.  Note.— For  other  cases,  see  PartnerBhip* 
Cent.  Dig.  $|  6,  7;  Dec.  Dig.  |  20.«1 

2.  Pabtnxbship  (§  63*)  —  EzxsTXKCx  —  En- 

DENCB— SUFFIOIBHCT. 

Sirideiiee  Md  not  to  show  *  partnenhlp 
aa  between  the  partiea  theauelTes. 

VBA.  Note.— For  other  cases,  see  PartCMrdxip, 
Cent  Dig.  H  76.  79 :  Dec.  Dig.  |  63.*] 

3.  COSPOKATIONS    (J  327*)— GUABAWTOBB  0* 
SUBBTIES— LlABUJTT. 

Where  stocliholderB,  who  were  gnarantors 
'  or  Boredes  on  a  note  executed  by  the  corpora- 
ticm,  «^ecated  renewal  notes  and  pnt  up  their 
stock  aa  collateral,  bat  there  was  no  agreement 
that  their  liabilities  were  to  be  in  the  proportion 
of  the  stock  each  owned,  their  liability  was  unaf- 
fected by  any  difference  in  the  quantity  of  attwk 
held  by  each,  and  they  were  eanally  UaUe  aa 
between  themselves. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S  1444;  Dec  Dig.  |  827.*] 

Appeal  from  Circuit  Oonrt,  Campbell 
County. 

Action  by  the  German  National  Bank  of 
Newport  against  Qiarles  Wiedemann  and 
Leonard  J.  Orawford.  From  a  Judgment  ad- 
jndgiiic  tbat  d^endants  were  equally  liable 
OD  the  note  med  on,  d^endaid;  Leonard  J. 
Crawford  appeals.  Affirmed. 

Jamea  0.  Wright,  d  Newport,  and  Haatf- 
Agg  &  Hazelrlgg,  of  Frankfort,  tor  appelant. 
Dolle,  Taylor  &  (yDonneU,  of  Cincinnati, 
Ohio,  and  Bams^  Waahlngton,  of  Newport, 

for  app^lee.  ■ 

CLAY,  a  TUs  action  was  origlnaUy 
brought  by  the  German  National  Bank  of 
Newport,  Ky.,  against  CSiarles  Wiedemann 
and  Leonard  J.  Oawford,  on  a  promlasory 
note  for  ^6,000.  dated  July  16,  1909,  and 
payable  fonr  months  from  date,  and  guaran- 
teed by  Wiedemann  and  Crawford.  When 
the  suit  was  filed,  Wiedemann  and  Crawford 
each  filed  an  answer  and  cross-petition  against 
the  other;  Crawford  alleging  that  there  was 
a  partnership  between  him  and  Wiedemann, 
and  that  his  liability  on  the  note  was  29  >s/ti> 
per  cent  thereof,  while  Wiedemann's  liability 
on  the  note  was  70*^/nt  per  cent  Wiede- 
mann denied  that  any  partnership  existed  be- 
tween him  and  Crawford,  or  that  the  note 
nied  on  was  a  partnership  note,  and  pleaded 
that  they  were  liable  on  the  note  in  equal 
proportions.  The  bank  obtained  a  Judgment 
against  both  defendants.  Wiedemann  paid 
the  Judgment  and  took  an  assignment  there- 
of from  the  bank.  Thereafter  he  caused  an 
execution  to  Issue  against  Crawford  for  one- 
balf  the  amount  of  the  Judgment  and  costs. 
Orawford  moved  to  quash  the  uecution. 
The  motion  was  sustained,  and  the  execution 


quashed.  Wiedemann  ai^ealed.  This  court 
held  that,  before  quashing  the'  execution,  tbe 
court  should  have  heard  and  determined  ;the 
question  of  the  liability  of  the  parties  as  be- 
tween themselves.  Tbe  Judgment  was  there- 
fore reversed,  and  the  cause  remanded  for 
proceedings  consistent  with  the  opinion.  Wie- 
demann T.  Orawford,  149  Ky.  202,  147  S.  W. 
951. 

During  the  pendency  of  the  appeal,  Craw- 
ford moved  that  tbe  cause  be  referred  to  the 
master  commissioner  to  hear  proof  and  re- 
port on  the  Issues  Jcdned.  Wiedemann  ob- 
Jected,  but  tbe  motion .  was  sustained.  For 
some  time  nothing  was  done  under  the  order 
of  reference.  After  the  evidence  was  heard 
and  the  case  taken  under  submission  by  the 
mastw»  tbe  ojdnlon  of  this  court  waa  render- 
ed. On  August  10, 181!^  the  master  zei>orted 
that  no  partnership  existed  betwesi  Craw- 
ford and  Wiedemann,  and  tiiat  the  UablUty 
<a  the  parties  on  the  note  In  qnestUm  were  In 
no  wise  affected  by  the  alleged  partnership. 
Thereafter  Crawford  filed  eoBBeptiona  to  this 
report  Tbe  court,  after  reading  the  evi- 
dence, entered  an  order  oonflrndng  the  re- 
port, and  adjudged  tbat  Crawford  and  Wie- 
demann were  equally  liable  on  the  note.  Tbe 
cross-petitlona  of  the  two  parties  were  dis- 
missed without  prejudice.  From  the  Judg- 
ment BO  entered,  Crawford  aweala. 

It  appears  from  tbe  record  tbat  -both  Craw- 
ford '  and  Wiedemann  were  stockboldere  In 
tbe  Highlands  Hotel  Company,  a  corporation 
organised  for  tbe  purpose  of  conducting  a.bo- 
td  In  tbe  district  of  Highlands,  Campbell 
county.  As  early  as  June  26, 1906,  the  High- 
lands Hotel  Company  and  certain  stockhold- 
ers executed  to  L.  J.  Crawford  and  Charles 
Wiedemann  their  promissory  note  for  $7,600, 
negotiable  and  payable  four  months  after 
date  at  tbe  German  National  Bank  at  New- 
port Attached  to  the  note  as  collateral 
were  certain  shares  of  stock  owned  by  the 
stockholders.  This  note  was  negotiated  by 
the  German  National  Bank.  Subsequently 
an  additional  note  for  the  same  sum  and  by 
practically  the  same  parties  was  also  negoti- 
ated by  the  bank.  For  a  while  these  two 
notes  were  renewed  as  separate  notes.  Sul>- 
seqnentty  they  were  Incorporated  In  one  note 
for  fl5,000.  About  that  time  Crawford  and 
Wiedemann  had  acquired  nearly  all  the  stock 
of  the  corporation.  Afterwards  this  $16,000 
note  was  renewed  by  the  Altamont  Hotel 
Company,  and  guaranteed  by  Crawford  and 
Wiedemann,  and  that  Is  the  note  sued  on  in 
this  action. 

Tbe  Hl^ands  Hotel  Company  did  not 
prosper,  and  Wiedemann,  who  was  a  large 
stockholder  and  creditor  of  tbe  company, 
instituted  proceedings  for  the  appointment 
of  a  recover  and  a  sale  of  the  property.  On 
January  29,  1909.  Crawford  and  Wiedemann 
entered  Into  a  contract  whereby  they  agreed 
to  purchase  all  the  real  estate,  except  the 
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Sheley  Anns  propert?,  of  the  Highlands  Ho- 
tel C0mpan7t  uid  all  Its  pergonal  property,  at 
a  figure  not  exceeding  the  claims  (excepting 
the  Bto<^  claims)  against  said  hotel  company, 
and  that  their  Interest  and  ownership  In 
sach  purchase  ehonid  be  In  proportion  to  the 
sum  tiieretofore  Invested  by  them  In  the  hotel 
enterprise,  including  both  common  and  pre- 
ferred stock  and  loans.  Some  time  later  the 
real  estate  of  the  company  was  sold,  and  one 
Wldrlg,  r«fpresentSng  both  Orawfoid  and 
Wiedemann,  became  the  pnTdiaaer.  After 
the  purchase  of  the  Altamont  Hotel,  it  was 
intended  to  fbrm  a  corporation  to  take  over 
the  property.  Crawford  contended  Oiat  the 
hotel  should  be  ooudnctal  as  a  partnership, 
while  Wiedemann  declined  to  accede  to  this 
arrangement  Being  unable  to  agree  on  this 
propositl<m,  the  parties  proceeded  to  litigate 
their  rights. 

According  to  Crawford's  evidence,  when 
tin  notes  for  $7,600  each  were  originally 
executed,  the  stockholders  put  np  certain 
stodE  as  collateral;  Mr.  Wiedemann  puttii^ 
up  two  shaxes  to  his  one.  When  the  contract 
was  entered  into  between  him  and  Wiedemann 
to  pnrdiase  the  property,  he  stated  to  the 
bank  that  he  and 'Vnedemann  had  large  daims 
against  the  company  tor  money  loaned,  and 
If  they  panauised  tbB  property  they  would 
want  to  continue  the  loan  at  $15,000.  On 
these  tilalins  tbrae  was  a  dividend  of  about 
9^B00,  whidi  was  first  paid  to  the  bank, 
and  then  assigned  to  them,  and  used  In  pay- 
ing for  the  property  in  proportion  to  tlielr 
respective  Interests  of  2ds>/To  per  cent  and 
10*i/in  per  cent  He  never  discussed  the 
question  of  partnership  with  Mr.  Tnedemann 
until  the  lattex's  return  from  E>urope.  He 
then  said  to  Mr.  Wiedemann:  "Well,  Mr. 
Wiedemann,  yon  have  a  partnership  now." 
medfflsann  said:  ''Then  I  will  dissolve  it" 
Crawford  replied:  *'Very  well,  then.  It  is 
dissolved."  Prior  to  April  1,  190ft,  be  did 
not  claim  that  any  partnership  existed  be- 
tween him  and  Wiedemann,  unless  it  arose 
by  operation  of  law  out  of  the  retention  of 
the  manager  who  was  employed  to  condnct 
the  hotel.  There  was  no  partnership  in  the 
ownership  of  the  land.  That  was  owned 
Jointly  In  the  proportions  referred  to.  After 
they  began  to  operate  the  hotel  during  the 
summer,  he  paid  $150  towards  the  expense 
of  the  manager.  That  was  the  only  thing 
he  contributed  towards  the  expense  of  the 
hotel.  Though  the  lands  and  buildings  were 
not  partnership  property,  and  the  furniture 
and  fixtures  of  the  hotel  were  purchased  at 
the  same  time,  the  personal  property,  In  his 
opinion,  was  partnership  propei*ty.  There 
was  never  any  discussion  between  him  and 
Mr.  Wiedemann  as  to  what  Interest  he  should 
have  in  the  property,  or  what  proportion  of 
the  losses  he  should  bear.  There  was  no  dis- 
cussion as  to  what  he  was  to  do  as  partner. 
He  contributed  the  property,  the  use  of  the 
real  estate  and  the  use  of  the  personalty  | 


which  comprised  all  the  furolsblngs  and 
equipment  of  the  hoteL  Tbis  was  nnder  no 
arrangement,  but  simply  by  "pleasant  broth- 
erly acqnleoeaice"  In  the  opemtttni  at  the 
hoteL  In  maUi^  payments  to  the  master 
commissioner,  none  of  it  was'  partnership 
money.  In  executing  the  new  note  for  $15,- 
000,  hi  lieu  of  the  $15,000  note  dne  by  tiie 
Highlands  Hotel  Company,  the  partnership 
received  only  the  old  note  for  $15,000'.  There 
was  no  liability  on  the  part  of  the  pa^tne^ 
ship  to  pay  the  Highlands  Hotel  Company 
note  for  $Us000  prior  to  the  encntion 
the  note  in  this  case.  There  was  never  any 
express  agreement  between  him  and  Mr. 
Wiedemann  as  to  what  ver  cent  each  was  to 
pay  in  the  event  of  the  dishonor  of  the 
note.  He  and  Mr,  Wiedemann  always  bdieved 
that  the  hotel  company  would  pay  the  note, 
and  that  they  would  not  be  called  on  to 
pay  It  In  regard  to  the  distribution  of  the 
$4,500  dividend,  derived  from  tha  assets  of 
the  old  Highlands  Hotel  Company,  witness 
stated  that  its  distribution,  aa  between  him 
and  Mr.  Wiedemann,  in  no  way  affected  their 
liability  on  the  nota 

Wiedemann  testified  that  when  the  original 
notes  of  $7,^  each  were  executed,  the  bank 
agreed  to  let  the  company  have  Uie  money 
on  his  and  Mr.  Crawford's  credit  Hie  stock 
deposited  as  collateral  was  placed  with  the 
note  merely  for  their  protection.  There  was 
never  any  agreement  between  the  signers  of 
the  note  cv  between  him  and  Crawford  as 
to  what  Chelr  reapectlve  UaUUtlesonUienote 
would  be  in  event  of  any  default  Afba  be 
and  Mr.  Crawford  had  secured  a  greater  part 
of  the  stock,  the  hot^  company  continued  to 
lose  money.  Finally  he  got  tired  of  it,  and 
It  was  suggested  that  receivership  proceed- 
ings be  instituted.  When  he  and  Crawford 
agreed  to  purchase  the  hotel,  they  went  to 
the  bank,  and  the  cashier  stated  that  the 
bank  would  take  care  of  the  note  for  the  new 
company.  In  purchasing  the  hotel,  they  re- 
tained the  manager.  Witness  understood 
that  the  company  was  to  be  operated  as  a 
corporation.  The  hotel  was  run  under  the 
name  of  the  Altamont  Hotel  Company.  After 
witness  returned  from  Europe,  Crawford  in- 
sisted that  the  hotel  be  conducted  as  a  part- 
nership. It  had  previously  been  understood 
that  a  corporation  be  formed.  When  Craw- 
ford suggested  a  partnership,  he  declined  to 
be  a  party  to  it  After  acquiring  the  stodc 
in  the  Highlands  Hotel  Company,  he  aud 
Crawford  did  agree  that  In  advancing  money 
to  It,  he  should  put  up  about  two-thirds  and 
Crawford  one-tlilrd.  It  was  not  true  that 
in  borrowing  money  originally,  stock  was  put 
up  as  collateral  In  proportion  to  their  hold- 
ings as  stockholders.  When  the  hotel  ItseU 
failed,  the  stock  was  of  no  value. 

Clarence  Wagner,  Wiedemann's  attorney 
in  fact  testified  that  he  invariably  attend- 
ed to  the  execution  of  the  original  notes 
for  $7,600,  and  their  subsequent  renewal  ai 
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separate  notes  and  as  oot  note.  At  no  time 
was  there  erer  any  dlaeasalon  as  to  the  re* 
spectlve  liabilities  of  the  makers  of  the 
notes.  At  Mr.  Crawford's  suggestion  a  reso- 
lution was  passed  by  the  HigtalaDds  Hotel 
Company  Indemnltrlng  Crawford  and  Wiede- 
mann against  any  loss  by  reason  of  their 
saretjrsbip  on  the  note.  After  the  purchase 
of  Cbe  hotel  the  aoconnt  was  kept  In  the  name 
of  the  Altamont  Hotel  Company,  ^a  name 
was  snggested  Ur.  Larkln,  the  cashier  of 
the  Qerman  National  Bank.  It  was  under- 
stood that  a  corporation  was  to  be  formed, 
to  take  the  pnvsrty  onr.  In  the  meantime 
tbe  hotel  was  operated.  In  operating  the 
botti,  it  was  not  operated  as  a  partnerHhlp, 
"So  mention  was  over  made  of  the  word 
"partnerBhip."  The  divldwd  recelTed  from 
the  assets  ot  the  old  Highlands  Hotel  Com- 
pany was  never  apportioned  in  any  way.  It 
was  considered  as  being  due  Crawford  and 
Wiedemann  in  equal  snms.  A  check  fOr  the 
dividend,  amounting  to  $4,589J!S,  was  made 
payable  to  L.  0.  Wldrlg.  Wldrig  Indorsed 
It  to  Anderson,  the  master  commissioner. 
The  master  commissioner  paid  It  to  the  bank. 
Later  the  bank  paid  the  same  sum  to  Wiede- 
mann. Instead  of  the  sum  beiog  credited 
on  the  new  note,  the  Altamont  Hotel  Com- 
pany executed  its  note  for  the  entire  f 15,000. 
The  dividend  of  H,589.24  was  not  taken  In- 
to consideration  in  apportioning  the  amount 
due  either  from  Ur.  Crawford  or  Mr.  TViede- 
mann  on  aoconnt  of  the  jrarchase  of  the  prop- 
erty. 

[1,2]  The  question  in  this  case  Is,  not 
whether  Crawford  and  Wiedemann  were 
partners  as  to  third  parties,  but  whether 
they  were  partners  as  between  themselves, 
Crawford  contends  that  as  to  the  personal 
assets  purchased  along  with  the  Highlands 
Hotel,  and  in  the  conduct  of  the  hotel  as  the 
Altamont  Hotel,  there  was  a  partnership 
which  arose  by  operation  of  law.  Strictly 
speaking,  a  partnership  never  arises  by  op- 
eration of  law.  It  Is  a  question  of  contract 
and  intention,  appearing  from  all  the  facta 
of  the  case.  It  may  be  true,  however,  that 
where  the  parties  enter  Into  a  contract  which 
embraces  every  element  necessary  to  con- 
stitnte  a  partnership,  the  relation  between 
the  parties  will  be  that  of  partners,  it  mat- 
ters not  by  what  name  the  relation  may  be 
designated.  Thus,  If  A.  and  B,  engage  in  a 
Joint  business,  each  contributing  his  money, 
time,  and  skill  in  certain  proportions,  under 
an  agreement  by  which  they  are  to  share  the 
proflte  and  losses  as  profits  and  losses,  a 
partnership  between  them  necessarily  exists. 
Id  such  a  case,  however,  the  partnership 
grows  out  of  the  contract  and  the  intention 
of  the  partLea  In  this  case  not  only  the 
real  estate  bat  the  personal  property  was 
purchased  under  an  agreement  that  It  was  to 
be  owned  in  certain  proportions.  Crawford 
says  that  the  question  of  partnership  was 
never  mentioned  between  him  and  Wlede- 


mann.  Wiedemann  and  Wagner  testify  to 
the  same  efrect  Crawford  admlto  tl^t  Oiere 
was  no  partnership  as  to  tlie  realty*  It  is 
difficult  to  see  upon  what  theory  It  can  be 
said  that  there  was  a  partnership  as  to  the 
personal^  and  not  as  to  the  realty,  when  the 
pereonaltor  was  bought  under  exactly  the 
same  arrangement  as  the  realty.  After  the 
purchase  of  the  hotel,  it  was  operated  as  a 
going  concern.  There  was  no  agreement  as 
to  terms.  A  manager  was  employed.  Mr. 
Crawford  seems  to  have  advanced  yiSO  to- 
wards paying  for  the  manager.  Aside  from 
this  conti^ntlon  towards  ttie  expenses,  and 
the  tact  that  he  was  a  guest  at  the  tiotel, 
there  are  no  facte  from  wUch  it  could  be  rea^ 
Bonably  Inferred  Uiat  a  partnership  was  ln< 
tended.  Then  vras  no  discussion  as  to  what 
eadti  should  do  as  a  partner.  There  was  no 
a^eement  as  to  how  the  hotel  should  be  con- 
ducted; but  it  was  conducted,  in  the  lan- 
guage of  Mr.  Crawford,  by  "plmaant  broth- 
erly acquiescence."  There  la  nothing  to  show 
that  the  parties  contemplated  a  C0K>wner8hlp 
of  the  proflte  as  such,  pr  that  the  prodte  were 
actually  divided  as  profito  among  them.  In- 
deed, the  demente  necessary  to  constitute  a 
partnersh^  ara  altogether  lacking.  But. 
even  If  there  was  a  partnership  In  the  con- 
duct of  the  hotel,  the  note  sued  on  is  not  an 
obligation  growing  out  of  Ite  management 
after  Ite  purchase  by  Wiedemann  and  Craw: 
ford.  The  note  in  question  is  simply  the  re^ 
newal  of  the  two  old  notes  for  f7,500  each 
which  were  the  primary  obligation  of  the 
old  Highlands  Hotel  Company,  a  corporation, 
and  on  which  Wiedemann  and  Grawfonl 
were  guarantors  or  sureUes.  The  record 
falls  to  show  any  agreement  between  the  par- 
ties at  the  time  of  the  execution  of  the  orig- 
inal notes,  or  of  their  mibsequent  renewals, 
with  reference  to  th^r  respective  liability. 
Certainly  the  parties  were  not  partners  at' 
that  time,  but  were  mere  stoAholders  in 
the  corporation. 

[8]  It  may  be  true  that  on  certain  rmewaUt 
Crawford  and  Wiedemann  put  np  the  stock 
of  the  corporation  as  oollateral  in  the  pro- 
portion of  one  to  two.  Doubtless  this  was 
done  because  that  was  the  proportion  In 
which  they  owned  the  stock.  There  being'  no 
agreement  that  their  respective  liabilities  on 
the  note  were  to  be  in  that  proportion,  the 
mere  fact  that  the  stock  was  deposited  as 
collateral  in  that  proportion  Is  not  suffldMit 
to  authorize  us  to  conclude  that  the  parties 
understood  or  intended  that  their  liability 
should  be  fixed  In  proportion  to  the  stock 
30  deposited  as  collateral.  Indeed,  the  only 
ground  on  which  ao  unequal  liability  on  the 
notes  may  be  based  Is  the  fact  of  the  in- 
equality In  the  stock  ownership.  Such  a  dr- 
cumstence  Is  not  of  Itself  sufficient  to  over- 
come the  legal  presumption  that  an  equal  lia- 
bility was  Intended.  But  It  Is  Insisted  that 
the  distribution  of  the  dividend  from  the  sale 
of  the  assete  of  the  Highlands  Hotel  Com- 
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pooy  was  made  on  th€  basis  of  fbe  reqwcUTe 
IntenstB  of  the  parties  after  tbe  purdiase  in 
the  reodrershlp  proceedings.  At  first  Mr. 
CnwtoTA  made  this  contention.  Aftemrds 
he  claimed  that  tbe  division  of  this  dividend 
bad  nothtng  to  do  with  tlie  case.  Relylns  on 
this  fact,  he  declined  to  go  into  a  dlscaaston 
of  the  .fignrea.  On  tbe  other  hand,  Wagner 
claims  that  no  racfa  distribution  was  made. 
Tbe  accounts  between  the  parties  are  not  be* 
fore  OB.  Tbe  record  shows  that  the  check 
was  drawn  by  the  George  Wiedemann  Brew- 
lag  Company  to  Wldrlg,  who  purchased  the 
propoiy  for  Crawford  and  Wiedemann.  Wld- 
rlg indorsed  It  to  tbe  master  commission- 
er. The  master  commissioner  paid  It  to  the 
bank.  The  bank  returned  the  money  to 
Wiedemann.  What  was  thereafter  done  does 
not  appear.  On  tbe  evidence  before  ns,  we 
cannot  say  with  any  reasonable  certainty 
liow.  If  ever,  tbe  dividend  was  apportioned 
between  tbe  parties.  That  being  true,  its 
apportionment  throws  no  light  on  tbe  case. 
As  we  see  the  case,  the  116,000  note  sued  on 
represents  simply  the  old  debt  of  the  High- 
lands Hotel  Company,  upon  which  Crawford 
and  Wiedemann  were  Jointly  liable.  If  prior 
to  the  purchase  of  the  hotel  property  by  them 
the  bank  had  demanded  payment,  they  wonld 
have  been  liable  in  equal  proportions  for  any 
balance  due  after  crediting  the  note  wltb 
any'  dividend  arising  out  of  tbe  sale  of  the 
aasfets  of  tbe  hotel  company.  Instead  of  dis- 
charging tbe  'note  at  that  time,  the  bank  per- 
mitted the  parties  to  renew  the  note  In  tbe 
name  of  the  Altamont  Hotel  Company,  with 
the  understanding  that  they  were  to  continue 
tbereon  as  guarantors.  In  the  absence  of  any 
agreement  to  the  contrary,  or  facts  from 
whldh  it  could  be  reasonably  Inferred  that 
the  parties  otherwise  intended,  their  liabil- 
ity on  the  note  as  thus  renewed  continued 
the  same  as  on  tbe  note  in  renewal  of  which 
It  was  given,  and  was  not  affected  by  the 
(llffereace  between  their  holdings  in  the  prop- 
erty purchased,  or  the  manner  In  which 
the  hotel  was  conducted.  It  not  appearli^ 
that  the  note  was  a  partnership  note,  or 
that  the  parties  ever  agreed,  understood,  or 
intended  that  their  llabUities  thereon  should 
be  in  proportion  to  their  resjpective  holdings 
In  the  hotel  property,  tbe  trial  court  did  not 
err  in  adjudging  that  they  wwe  equally 
liable  on  tbe  note. 
Judgment  aflftrmed. 


SOYEREION  CAMP  WOODMEN  OT  THE 

WORLD  T.  LANDRUM  et  al. 
(Court  of  Appeals  of  Kentucky.  May  13,  1914.) 

1.  Taui.  (f  25*)— Clobzno  ABouiacnr^Bua- 
DEii  or  Proof, 

In  an  action  on  a  mutual  benefit  certificate 
rontainfog  a  snldde  claaae,  the  petition  alleeed 
that  decedent  died  by  his  own  haad»  but  that 
at  the  time  of  hia  death  hia  mind  waa  unbal- 
anced, BO  that  be  was  not  mentally  reapnoslble. 


and  the  answer  denied  the  allegation  as  to  dece- 
dent's mental  mmdltion,  and  affirmatively  al- 
leged that  he  had  mind  enough  at  the  time  to 
know  that  tbe  action  would  probably  result 
in  death,  and  intended  that  it  should  do  so, 
which  latter  allegation  waa  denied.  HeM,  hi  an 
action  on  tbe  certificate,  that  plaintiff  had  the 
burden  of  proof,  under  Civ.  Code,  S  on  th*! 
question  of  the  decedent's  mental  condition.  &} 
uiat  she  waa  entitled  to  the  elosiag  argomoit. 

[Ed.  Note.— For  other  cases,  see  Trial.  Gent. 
Dig.  H  M-TS ;  Dec.  Dig.  | 

2.  WznmsBs  (|  177*)— IiroiMiPRBiroT— Dbc- 
UAATiONB  or  Decedknt. 

Where,  in  an  action  by  tbe  beneficiary  on 
a  life  certificate  In  which  it  was  claimed  that 
decedent  committed  suicide,  defendant  introduc- 
ed evidence  ttiat  one  of  the  beneficiaries  had 
stated  that  decedent  said  at  the  time  of  hie 
death  that  he  was  going  to  kiU  himself,  Ba<A 
beneficiary  could  tesBfy  that  no  such  conversa- 
tion took  place,  and  tliat  decedent  made  no  ax- 
ticnlate  statements  at  the  time,  bnt  looked  wild 
out  of  his  eyes. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  718;  Dec.  Dig.  |  177.*1 

3.  INSURAMOE  (i  788*)~IdR  IHSUUIIOB— SUI- 
CIDB  GUUSS. 

A  proviaion  avoiding  a  mutual  tienefit  certi- 
ficate if  Insured  died  by  bis  own  hand  or  act. 
whether  sane  or  insane,  will  be  enforced  only 
when  Insured,  at  the  time  of  his  aelf-destmeti<ni. 
had  mind  enough  to  know  that  his  act  would 
probably  result  in  death. 

[Ed.  Note.— For  otber  cases,  see  Insniance, 
Gent.  Dig.  |  1986;  Dec.  Dig.  {  788.*] 

4.  InStF&ANCE  (I  819*)— MOTUAL  BENEFIT  Id- 
SCEANCE  —  AonoNS  —  SOSnClKROT  OF  EVI- 
DEnCB. 

Evidence,  in  an  action  on  a  mutual  benefit 
certificate  in  which  it  was  claimed  that  insured 
committed  suicide,  held  to  sustain  a  finding  thai 
decedent  was  mentally  incompetent  at  the  time, 
so  as  not  to  realiM  that  his  act  would  result 
in  his  death. 

[Ed.  Note.— For  other  case%  sea  Insurance. 
Cent  Dig.  H  a006,  2007;  Dec.  Dig:  i  819.*] 

Appeal  from  Clicnlt  Court,  Trigg  County. 

Action  by  Llndsey  A.  Landrom  and  oth- 
ers against  the  Sovereign  Camp  Woodmen  of 
the  World.  From  a  Judgment  for  plaintifTs. 
defendant  appeals.  Affirmed. 

Coleman  ft  Wells,  of  Murray,  for  Appe- 
lant G.  H.  Bush,  of  Hopklnsvllle,  and  Kel- 
ly &  King,  of  Cadiz,  for  appellees. 

TURNER,  J.  In  1910  Alfred  Wallls.  upon 
his  application,  was  granted  a  beneficiary 
certificate  for  $1,000  in  the  Sovereign  Wood- 
men of  the  World ;  his  three  sisters,  the  ap- 
pellees, being  designated  as  beneflctaries 
therein.  He  paid  all  dues  and  assesaments, 
and  died  a  member  In  good  standing  on  Ka.v 
16,  1912. 

In  due  time  after  his  deaUi  the  buieflcia- 
rles  furnished  proper  proof  of  death,  and  de- 
manded payment,  which  was  refused;  where- 
upon they  Instituted  thia  action  on  tlw  cer- 
tificate. 

One  of  the  provisions  on  the  back  of  tbe 
certificate  whldi  is  referred  to  In  tlie  fue 
thereof,  is  that:  '*If  the  member  holding 
this  eertlflcate  •  •  •  should  die  •  *  * 
by  his  own  hand  or  a.iA  whether  sane  or  lo- 


*For  othflr  cases  see  same  topin  sad  section  NUHBBR  Id  Dec  Dfff.  ft  Am.  Die.  Ker-No.  Series  A  Rap'r  XBdcxes 
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sane  *  ,*  *  tbto  certiflcste  shall  be  noil 
and  Told  and  of  no  effect,  and  all  moneys 
which  shall  have  been  paid,  and  all  rights 
and  benefits,  which  shall  have  accrued  on 
account  of  this  certificate  shall  be  absolute- 
ly forfeited  without  notice  or  service."  And 
a  similar  provialon  la  in  ttie  conatttatlon 
and  by-laws. 

The  plalntUfs  In  their  petition  allege  af- 
flrmatively  that  the  decedent  came  to  his 
death  by  his  ovm  hand,  but  that  at  the  time 
his  mind  was  unbalanced,  and  he  was  so 
far  bereft  of  reason  as  not  to  know  what 
would  be  the  consequence  of  his  act,  or  that 
It  would  probably  result  In  death  or  bodily 
injury,  and  that  he  was  not  at  the  time  in 
such  condition  as  to  be  mentally  responsible 
for  bis  act 

The  only  laaue  of  fact  made  by  the  first 
paragraph  of  the  answer  Is  a  denial  of  the 
allegation  as  to  the  mental  condition  of 
WalllB  at  the  time  he  killed  himself;  but 
in  a  second  paragraph  It  is  pleaded  afflrma- 
tively  that  at  the  lime  he  took  lils  life  he 
had  mind  enouj^  to  know  that  the  act  would 
protmbly  result  in  death  ot  bodily  Injury, 
and  that  he  committed  it  with  the  purpose 
that  it  Bbould  do  so,  wliich  latter  allegation 
was  duly  denied  by  reply. 

Upon  the  Issues  so  raised  the  case  came 
to  trial,  and  reeulted  in  a  verdict  and  judg- 
ment for  the  plaiutlCTs  for  the  amount  of  the 
policy. 

[1}  The  first  ground  r^ed  upon  fbr  rever- 
sal is  that  appellant,  under  the  pleadings, 
should  have  been  given  the  burden  of  proof 
and  consequently  tlie  closing  argument,  and 
a  class  of  cases  relied  upon  in  support  of 
this  contention  wherein  the  companies  de- 
fended upon  the  ground  of  suidde.  and 
where  the  issue  nec^earlly  was  whether  or 
not  the  decedent  had  died  by  his  own  hand 
or  from  accident  or  casualty.  Clearly  In 
those  cases  It  was  Incumbent  upon  the  com- 
pany to  establish  the  suicide. 

Section  626,  Civil  Code,  provides:  "The 
burthen  of  proof  in  the  whole  action  lies  on 
the  party  who  would  be  defeated  if  no  evi- 
dence were  given  on  either  side."  So  that  It 
is  manifest  that  in  the  class  of  cases  refer- 
red to,  in  the  absoice  of  evidence  to  sustain 
their  all^iatlon  of  suicide,  they  would  have 
lost 

But  In  this  case  the  plaintiffs  themselves 
set  up  the  suicide  provision  of  the  policy, 
and  expressly  admit  that  the  decedent  came 
to  his  death  by  his  own  hand,  and  avoid 
that  fact  by  the  further  affirmative  allega- 
tion that  he  was  at  the  dme  irresponsible  by 
reason  of  his  mental  condition;  and  these 
allegations,  being  d^ed  In  the  answer,  made 
the  only  real  issue  In  the  case.  The  addi- 
tional auction  in  the  second  paragraph  of 
the  answer  as  to  the  decedent's  mental  re- 
sponsibility at  the  time  of  the  act  added 
nothing  to  appellant's  answer,  and  made  no 
Issue  which  had  not  been  made  by  the  denial 


in  the  first  paragraph,  and  was,  in  fact,  noth. 
ing  more  than  an  affirmative  denial  of  the 
allegations  In  the  petition.  Clearly,  under 
this  state  of  the  pleadings,  if  no  evidence  had 
been  introduced,  the  plaintiffs,  having  the 
affirmative  on  the  question  of  mental  re* 
sponslbiUty,  would  have  lost 

[2]  The  court  upon  the  main  examination 
of  the  two  sisters  of  the  decedent,  who  were 
beoefldaries,  declined  to  permit  either  to 
testify  to  anything  whldi  occurred  between 
them  and  the  decedent  immediately  before 
his  death,  or  as  to  how  he  looked  or  acted,  or 
anything  bearing  upon  his  thea  mmtai  con- 
dition; but  upon  the  cross-examination  of 
some  of  the  plaintiff's  other  witneasei^  appe- 
lant introduced  In  evidence  a  written  state- 
ment made  by  the  witness  to  tlie  effect  that 
Mrs.  Overby,  one  of  the  baiefldarlea,  had 
told  him  that  the  decedent  raised  up  In  the 
bed,  reached  out  his  hand,  and  told  faer 
good-l^  and  said  he  was  going  to  kill  him- 
selt  and  that  she  had  made  certain  other 
statements  bearing  upon  the  mental  condi- 
tion of  the  decedent  Immediately  befine  be 
shot  himself.  Thereafter  the  court  permitted 
Mrs.  Overby  to  testify  that  no  such  conver- 
saUdh  as  detailed  In  the  statement  occurred, 
and  to  state  that  the  decedent  at  the  time 
looked  wild  out  of  his  ^es,  and  that  he  mut- 
tered a  few  words  that  she  did  not  under- 
stand. The  witness  did  not  undertake  to 
detail  any  omverBatlon  with  the  decedent 
for  she  distinctly  aald  there  wf»  none,  but 
was*  only  permitted  to  say  t^t  the  aUeged 
conversation  referred  to  In  the  statement  in- 
troduced by  the  defendant  did  not  take  place, 
and  that  she  had  not  said  to  any  one  that 
It  did. 

l^e  case  of  BCetropoUtan  Life  Ins.  Co.  v. 
l^omae,  106  S.  W.  1175,  32  Ky,  liaw  Rep. 
770,  was  an  action  to  recover  on  a  life  policy, 
wherein  the  company  defended  on  the  ground 
that  the  insured  had  died  by  his  own  hand. 
In  that  case  It  was  held  that  the  wife,  who 
was  the  beneficiary  in  the  poUcy,  was  a 
competent  witness  to  testify  as  to  the  cir- 
cumstances surrounding  her  husband  at  the 
time  of  his  death,  and  as  to  how  much  mind 
he  had  on  the  day  he  took  his  life.  See,  also. 
Fidelity  &  Casualty  Co.  v.  Cooper,  137  Ky. ' 
644,  126  S.  W.  111. 

[3]  It  Is  now  the  well-recognized  rule  in 
this  state  that  such  a  suicide  provision  In  a 
policy  will  be  enforced  only  when  the  in- 
sured, at  the  time  of  the  self-destruction,  had 
mind  enough  to  know  he  was  taking  bis 
life,  or  that  his  act  would  probably  so  re- 
sult This  is  based  upon  the  idea  that  the 
act  of  one  who  is  so  far  mentally  unbalanc- 
ed as  not  to  know  or  realize  the  Inevitable 
consequences  of  his  act  cnnnot  be  said  to 
have  died  by  his  own  hand,  but  really  by  ac- 
cident. Southern  Life  Ins.  Co.  v.  Boyd,  124 
S.  W.  333,  and  authorities  there  cited. 

[4]  The  contention  that  there  should  have 
been  a  peremptory  instruction  given  becanso 
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tbe  evUttKe  faltod  to  whovr  such  mental  Ir- 
lespouBlblllty  as  would  rellera  tbe  decedent 
from  the  Gonseanences  o£  bis  own  act  can- 
not be  snatalned.  The  evidence  Is  convlnc- 
log  that  for  several  days  before  his  death 
the  decedent  had  acted  strangely,  and  that 
for  the  last  two  days  before  bis  death  be 
had  locked  him«4»if  up  In  his  home  and  re- 
fused to  permit  any  one  to  enter,  and  that, 
when  bis  sister  finally  did  enter  bis  room 
by  climbing  tbnmgb  tbe  window,  he  Imme- 
diately raised  bimadf  up  In  bed  and  afaot 
blmaelt 

There  waa  ample  eridoice  to  sustain  tbe 
verdict,  and,  as  tbrae  Is  no  complaint  ot  the 
instructions,  the  Judgment  is  affirmed. 


UNITED  FUBNITUBB  CO.  et  aL  v.  WILLS.t 
(Court  of  Appeals  of  Kentucky.  May  12,  1914.) 

1.  Malicious  Pbosecution  (8  21*)— Defbnbks 
— Advick  of  Counsel. 

Advice  of  couoBel  Is  no  defense  to  an  ac- 
tion  for  maliciouB  prosecution,  unless  the  facts 
are  fully  and  fairly  laid  before  the  counsel,  and 
hence,  In  a  prosecution  fur  maliciously  causing 
tbe  arrest  of  a  purchaser  of  furniture  who  offer- 
ed in  payment  an  order  on  defendant  drawjl  by 
a  newspaper  commny  with  which  defendant 
advertised,  advke  of  counsel  is  no  defense,  where 
defendant  did  not  inform  them  that  there  was 
any  dispute  over  the  account,  or  that  the  news- 
paper company  claimed  that  defendant  was  in- 
debted to  it 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  |8  40-44;  Dec  Dig. 
I  21.*1 

2.  MaUCIOUB  PKOSBODTXON  (I  71*)— AUTIONS 
— Btidbnob— SnmGIENOT. 

In  an  action  for  maliciously  causing  plain- 
tiff's arrest  for  obtaining,  under  false  pretenses, 
furniture  in  payment  for  which  plaintiff  ten- 
dered an  order  drawn  on  defendant  by  a  news- 
iiaper  company  with  which  defendant  advertis- 
ed, '  evidence  of  defendant's  indebtedness  and 
the  authority  of  the  newspaper  company  to 
draw  such  coders  held  sufficient  to  go  to  tbe 
jury. 

[Ed.  Note.— For  other  cases,  see  Blalicioua 
P^ttmtioa,  Gent  Dig.  H  160-167;  Dec  Dig. 

S.  Maxjcious  Fbosecution  (I  72*)— Actions 
—iNSTBUCTTONB— "Probable  Caubb." 

In  a  prosecutioD  for  maliciously  caurtng 
plaintiff's  arrest  for  obtaining,  under  false  pre- 
tenses, goods  in  payment  for  which  plaintiff 
tendered  an  order  drawn  on  defendant  by  a 
newspaper  company,  which  claimed  that  defend- 
ant was  indebted  to  it  for  advertising,  a  charge 
Uiat  probable  cause  means  such  cause  as  would 
induce  a  reasonably  prudent  man  to  believ-e 
that  plaintiff  waa  {guilty  of  obtaining  tbe  go<)d» 
under  false  {pretenses  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  MaliciouH 
Prosecution,  Cent  Dig.  168-173 ;  Dec.  Dig. 
8  72.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5618-5627 ;  vol.  8,  p.  7766.] 

4.  Appeal  and  Error  (5  688*)— REvnw— Beo- 

OBD— Questions  Presented. 

Complaints  of  improper  argument  of  coun- 
sel cannot  be  reviewed  on  appeal  when  not 
made  part  of  tbe  bill  of  exceptions. 

{Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ||  2S&4-2896:  Dec  Vig.  | 
688.*] 


Appeal  from  dicnit  Oonrt,  Jefferson  Coun- 
ty. Common  Pleas  Branch,  Foutb  Division. 

Action  by  Anna  WVla  against  the  United 
Furniture  Company  and  another.  From  a 
judgment  for  lOalntUt,  detoidants  anpeaL 
Affirmed. 

W.  L.  DocOan,  of  Lonisvllie,  for  appellants. 
Lawrence  &  lAopold,  of  LoolavUle,  for  ap- 
pellee^ 

NUNN,  J.  This  was  a  suit  against  the  ap- 
pellants the  United  Furniture  Company  and 
R.  W.  Hardesty  by  Anna  Wills  to  recover  $5,- 
000  damages  for  malicious  prosecution.  Tbe 
Jury  returned  a  verdict  for  f 500  in  her  favor. 

The  appellant  Hardesty  swore  out  a  war- 
rant, and  had  her  arrested  upon  a  charge  of 
obtaining  goods  under  false  pretenses.  She 
was  taken  from  her  home  and  carried  through 
the  streets  by  officers  to  the  police  stadon, 
and  locked  up.  Bondsmen  came  to  her  re- 
lief In  15  or  20  minutes,  and  released  her  on 
ball.  The  next  morning  her  examining  trial 
was  had,  at  which  appellants  employed  attor- 
neys to  assist  in  the  prosecution.  The  exam- 
ining court  dismissed  the  warrant,  and  dis- 
charged ber  from  custody. 

The  api>ellee's  husband  was  an  employ^  of 
the  Anzelger,  a  responsible  and  repatable 
newspaper  of  Louisville.  The  Anzelger  bad 
advertising  contracts  with  the  aiV)eUaat  com- 
pany for  tbe  years  1910  and  1911.  Tbe  con- 
tract for  1911  reads  as  follows: 

"Louisville,  Ky.,  Jan.  15,  1911.  $300.00. 
Louisville  Anzelger  Co.,  LouisvUle,  Ky.:  We 
hereby  authorize  the  InscrtioTi  of  onr  adver- 
tisement to  occupy  the  space  of  20  squarea 
In  Wed.  St  Sunday  edition,  for  which  we 
promise  to  pay  three  hundred  no/100  dol- 
lars. This  contract  to  run  1  year.  State- 
ment monthly.  Unless  copy  furnished  prompt- 
ly, publisher  reserves  right  to  insert  card. 
The  Louisville  Anzelger  Co.  agrees  to  take 
$160.00  In  trade.  [Signed]  United  Fondtnre 
Co.,  J.  A.  Miller,  Pies." 

It  will  be  noticed  that  this  contract  was 
made  for  appellant  by  J.  A.  Miller,  then  its 
president,  who  was  also  manager.  On  July 
1,  1911,  the  appellant  Hardest^  succeeded 
Miller. 

Tbe  practice  of  the  Anzelger  Company  was 
to  throw  as  much  trade  as  it  conld  to  its  ad- 
vertisers, and  wherever  possible  pay  its  eei- 
ployte  by  giving  orders  for  purchases  on  its 
account  with  them.  This  explains  the  pro- 
vision In  the  above  contract  for  taking  up 
$150  Of  it  in  trade. 

In  September,  1912,  Mrs.  Wills,  desiring 
some  furniture,  went  to  tbe  Anzelger  otfiiv 
and  requested  the  name  of  a  dealer  with 
whom  the  Anzelger  had  an  account,  and,  be- 
ing referred  to  the  appellant,  they  gave  her 
an  order  on  tlieir  printed  form  reading  as 
follows: 

"Louisville  Anzedger  Office,  Louisville,  Ky., 
Sent.  23,  1912.     Messrs.  Uaited  Furniture 
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Co.:  Flww  let  beanr,  Mr.  B.  O.  Wills,  have 
taiBitan,  daaxt^  tbe  Bsme  to  our  account, 
and  tiand  bill  for  same  to  tbe  buyer.  Louis* 
TlUe  Anielsttr  Ga,  per  H.  B." 

She  was  told  tbe  order  would  be  food  for 
118,  and  wUb  It  abe  went  to  appellanfs  store 
and  selected  91&&0  wwth  of  famltare.  Up- 
on ininlry.  sbe  told  appellant  it  woold  be 
cash,  and  asked  than  to  deUrer  it  to  her 
home.  Of  Coilrse  app^nt  understood  by 
this  ttiat  she  intended  to  pay  cash,  or  at  least 
its  equivalent,  and  that  tbe  item  was  not  one 
for  charge,  or  on  Installmwta,  and  this  no 
doubt  affected  the  prices  named  for  the  goods. 
She  did  not  tell  them  that  paymoit  would  be 
made  by  this  Anielger  order,  and  evexything 
in  this  case  ludlcates  that  she  did  not  know 
that  it  made  any  differenoe,  for,  to  her,  the 
order  was  as  good  as  cash,  and  many  others 
just  like  it,  issued  by  tbe  Anzaiger  to  Its  oth- 
er empioyte,  had  been  accepted  and  treated 
as  cash  by  appellant  before  thla 

She  was  at  home  when  the  delireryman 
reached  there,  and,  when  the  furniture  was 
unloaded  and  set  in  place,  she  gaTe  him  the 
order.  Knowing  that  the  Anaelger  account 
against  app^ant  was  only  $18,  she  does  not 
explain  why  sbe  did  not  pay  tbe  deliveryman 
the  50  cents  In  addition  to  this  order  when 
be  gave  her  a  receipted  bUl  for  $18.50.  Any- 
how, when  tbe  deUveryman  went  to  the 
store  and  handed  in  the  order,  appellant's 
manager,  Hardesty,  said  It  was  not  right,  and 
he  would  not  take  it.  and  sent  the  delivery- 
man  back  to  either  get  the  mon^  or  the 
furniture.  Mrs.  Wills  refused  to  give  up  the 
furniture,  but  told  him  the  order  was  as  good 
as  gold,  and  offered  him  the  50  cents  addi- 
tional, which  she  says  she  Intended  to  pay 
him  In  the  first  place,  and  told  him  to  take 
the  order  to  the  Anzelger  office,  where  It 
would  be  made  good.  Shortly  afterwards 
Hnrdesty  sent  another  man,  his  collector, 
to  see  Mrs.  Wills,  with  instruction  to  either 
get  tbe  furniture  or  the  money,  and  sub- 
stantially tbe  same  coQTersatlon  ensued  as 
above  related.  Mrs.  Wills  then  went  down 
to  the  Anzelger  office,  and  told  Col.  Cohn. 
the  Anzelger  owner,  what  had  occurred,  and 
he  told  her  the  order  was  all  right,  and  to 
keep  the  furniture.  Immediately  Hardesty 
and  the  Anzelger  people  got  Into  communica- 
tion. Hardesty  was  Informed  that  the  order 
was  all  right;  but  Hardesty  insisted  that  his 
company  did  not  owe  the  Anzelger  anything. 
The  Anzelger  people  say  it  was  the  first  time 
they  knew  the  account  was  disputed,  and 
the  correctness  of  tbe  account,  together  with 
the  means  used  by  Hardesty  to  verify  It  be- 
fore he  swore  out  the  warrant,  are  the  vital 
points  in  this  case,  for  his  defense  Is  that 
be  made  a  full,  fair,  and  complete  statement 
of  the  wbole  transaction  to  bis  attorneys, 
and,  upon  their  advice  be  swore  out  the  war- 
rant He  swears,  as  do  also  bis  attorneys, 
that  be  told  them  that  his  company  did  not 
owe  the  Anzelger  one  cent,  bn^  on  tbe  con- 


trary, the  Anatfger  was  indebted  to  his  com- 
pany. But  he  did  not  tell*  his  attram^  that 
he  knew  the  Anzelger  was  niaiming  a  balancd 
of  aoconnt  against  his  comi^inT>  8o  it  l» 
dear*  if  the  claim  of  the  Anseiger  is  true, 
Mr.  Hardesty  did  not  malce  to  his  attorneys 
tHher  a  true  or  a  fall  statement 

Aa  wlU  be  noted  above,  the  advwdaing 
contract  was  nude  in  January,  1911,  by  a 
former  manager  of  apjpellant  company. 
Hardesty  took  charge  July  1st  of  that  year. 
It  is  evident  from  his  testimony  that  no 
account  was  left  with  him  of  this  advertis- 
ing contract  by  ttu  ftmner  manager.  He  has 
no  tangible  proof  to  rebnt  the  dalm  of  tbe 
Anzelger;  while  the  Anzelger  account  Is 
thoroughly  established  by  its  books,  and  the 
testimony  of  Its  employes  in  diarge  thereof. 
There  had  never  been  a  complete  setflement 
of  the  Anzelger  accounts  for  the  year  1911» 
and.  If  Hardesty  ever  knew  it,  be  had  over- 
looked the  fact  that  his  company  owed  the- 
Anzeiger  for  numerous  items  of  extra  print- 
ing and  advertising.  Since  these  transactions 
were  under  the  former  management  of  his 
company,  he  perhaps  .was  ignorant  of  thmi, 
although  he  admits  that  he  knew  the  An- 
zelger was  claiming  a  balance  against  his 
company.  When  this  order  was  turned  In  to 
him  by  Mrs.  Wills,  he  conceived  the  idea  that 
she  had  entered  into  a  conspiracy  with  the 
Anzelger  to  fraudulently  collect  of  him  an 
unjust  claim,  and.  she  being  unwilling  to 
return  the  furniture,  he  determined,  as  he 
says,  on  the  advice  of  his  counsel,  to  have 
her  prosecuted  for  thus  denuding  and  im- 
posing upon  him. 

[1 , 2]  The  law  is  well  settled  that  the  ad- 
vice of  couosel,  when  obtained  on  a  full  and 
true  statemrat  of  the  facts,  is  a  defense  to 
an  action  like  this,  however  erroneous  the 
advice  may  be ;  but,  if  he  has  not  fully  and 
fairly  related  the  facts  to  his  counsel,  then 
the  advice  cannot  be  said  to  be  upon  his  case, 
and  therefore  cannot  serve  aa  a  shield  to 
him  in  it  The  case  of  Q&tz  v.  Harris,  134 
Ky.  S60,  121  S.  W.  462,  involved  a  similar 
queetlon,  and  we  there  said:  "Advice  of 
counsel  Is  not  a  defense,  in  an  action  for 
malicious  prosecution,  unless  the  facta  are 
fully  and  fairly  laid  before  the  counsel  If 
the  real  facts  are  not  laid  before  the  coun- 
sel, his  opinion  Is  no  defense  to  an  action  for 
malicious  prosecution.  Crawford  v.  Keyser, 
5  Ey.  Law  Rep.  694;  Burke  v.  Rhodes.  13 
Ky.  Law  Rep.  431;  Anderson  v,  Columbia 
Finance  &  Trust  Company.  50  S.  W.  40,  20 
Ky.  Law  Rep.  1790;  Ahrens  &  Ott  Mftf.  Co. 
V.  Hoeher,  106  Ky.  692,  61  S.  W.  194,  21 
Ky.  Law  Sep.  299.  In  addition  to  this,  the- 
advice  of  coimsel  will  constitute  probable 
cauRe  only  when  reasonable  diligence  Is  used 
to  learn  the  facts  on  which  the  advice  of 
counsel  Is  sought  In  the  case  last  referred 
to  tbe  court  said:  'He  who  consults  an  at- 
torney about  a  matter  affectiog  a  third  per- 
son ought  to  use  that  care  which  men  of 
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ordinary  prudence  would  ordinarily  use  In 
matters  of  like  magnitude.  Leas  than  this 
would  not  show  good  faltb.  Of  coarse  It  Is 
absolutely  necessary  In  qoestlons  of  tbls  sort 
that  people  should  act  upon  the  advice  of 
counsel ;  but  they  must  exercise  in  doing  so 
reasonable  care  to  get  the  truth  b^re  t3ie 
ooonseL* " 

The  proof  In  the  case,  we  think,  thorongb- 
ly  eatabUsbeB  the  account  of  the  AmGej^er 
against  appellant ;  bnt,  bad  it  been  a  mat- 
ter of  donb^  thore  was  abundant  evidence 
to  Bobmit  the  question  to  the  Jury. 

As  to  whether  in  Ibis  and  ot^r  r^ards 
appellant  made  a  fuU  statement  to  his  attor- 
neys, the  court  iostmcted  the  jury  tiiat  ttiey 
should  find  for  the  defendants,  an?ellants 
here,  if  th^  believed  tba^  before  suing  out 
the  writ,  Hardesty  was  advised  by  his  counsel 
to  take  the  step  after  he  had  made  to  them 
"a  fair,  full,  and  true  statement  of  the  facts 
relating  to  said  diarge  against  the  defend- 
ant" 

[I]  Appellants  also  complain  Qiat  the  court 
ftdled  to  tell  the  Jury  what  ctmstltnted  prob- 
able cause,  and  cites  the  case  of  Ahrens  & 
Ott  V.  Hoehsr,  106  Ey.  697.  61  S.  W.  106.  21 
Ky.  Law  299.  where  the  court  said: 
"The  court  should  have  instructed  the  Jury 
that  there  was  probable  cause  in  this  case 
if  an>dlant*s  agent,  when  be  instituted  the 
crioiinal  proceedins^  beUeved,  and  had  such 
grounds  as  would  toduce  a  man  of  ordinary 
prudence  to  believe,  that  appellee  had  &ai»T- 
ed  Into  a  conspiracy  with  Link  or  Zeutslus 
to  get  Illegally  th^  secret  process  of  enamel- 
ing." 

Placing  upon  the  facts  the  most  favorable 
construction  for  appellants,  and  acc^tlng 
their  theory  that  there  was  an  effort  here  be- 
tween Mrs.  Wills  aod  the  Anzelger  to  pro- 
cure the  furniture  In  payment  of  a  disputed 
or  unjust  account,  it  leaves  but  one  feet, 
and  a  very  simple  one,  to  be  determined,  and 
that  is  whether  appellant  did  owe  the  An- 
zelger the  $18.  If  appellant  owed  that  debt, 
then  they  did  not  have  probable  cause  for 
suing  out  the  warrant  In  this  view  of  the 
case  we  think  the  lower  court  properly  in- 
structed the  Jury  when  it  told  them  •'proba- 
ble cause  means  such  cause  as  would  Induce 
a  reasonably  prudent  person  to  believe  that 
the  plaintiff  was  guilty  of  the  chaise  of  ob- 
taining goods  tinder  false  pretenses." 

[4]  Appellants  also  complain  of  improper 
wnduct  on  the  part  of  appellee's  counsel  In 
his  argument  to  the  jury.  This  was  made 
one  of  the  grounds  for  a  new  trial ;  but  the 
argument  of  counsel  complained  of  is  not 
made  a  part  of  the  bill  of  exceptions,  and 
we  therefore  cannot  say  whether  it  was  prej- 
udldaL 

Some  other  matters  of  practice,  and  the 
introduction  of  witnesses,  and  the  competen- 
cy uf  their  evidence  la  complained  of;  but 
we  are  unable  to  see  that  appellant  has  been 


in  any  wise  prejudiced  by  the  rallngB  of  the 
lower  court  with  respect  to  them,  even  if 
they  were  erroneous. 

On  the  whole  case  we  think  the  trial  was 
fair,  and  the  Jury's  verdict  reasonable,  and 
the  Judgment  Is  therefore  affirmed. 


MORGAN  V.  MORGAN. 
(Court  of  Appeals  of  Keatocky.  May  U,  1914.) 

1.  PainCIPAX.  AHD  SnSKT  d  194*}— -BlOHZ  OF 
SUBBTT  TO  DUUHn  OoilTBZBDTIOlf— BGTrOP- 

PBL. 

While  a  sarety,  who  misleadB  bis  eosore^, 
preventing  him  from  taking  steps  against  the 
principal  to  protect  blmseu  from  loss,  is  es- 
topped to  claim  contribution,  this  estoppu  arises 
only  in  case  the  principal  was  solvent  and  tbt 
cosurety  has  lost  some  advantage. 

[Ed,  Note.— For  other  cases,  see  Principal  and 
Surebr.  Cent  Dig.  i|  606-^;    Dec  Dig.  | 

2.  Tbiai.  J  252*)— I  iTSTBDOTioirs  — Applica- 
bility—BviDENCB. 

An  instruction,  in  an  action  by  a  surety  to 
compel  his  cosurety  to  contribate,  based  on  the 
rifhts  of  the  sureties  in  case  the  principal  was 
Bolvent,  is  erroneous,  where  the  principal  was 
insolvent 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  605.  696-612;  Dec  Dig.  {  2&2.«] 

Appeal  from  Circuit  Court,  Whitley  County. 

Action  by  Mat  £L  Morgan  against  Henry  h, 
Morgan.  From  a  Judgm^  for  defendant, 
plainUff  appeals.  Reversed. 

R.  S.  Rose,  ot  WUUam^nrg,  for  aivellant 
Tye  A  Slier,  of  WilUamibu^  for  app^Oee^ 

MILLER,,  J.  On  April  4,  1910.  George 
Morgan  executed  his  note  to  Rains  for  (606.- 
70,  payable  eight  months  thereafter,  with  the 
appellant,  Mat  H.  Morgan,  and  the  appellee, 
Henry  L.  Morgan,  as  sureties  thereon.  In 
April,  1911,  Mat  H.  Morgan  paid  the  note, 
and  in  September,  1912.  he  instituted  tbU 
action  to  recover  from  Henry  L.  Morgan,  his 
cosurety,  one-half  of  $606.70,  the  amount  of 
the  note.  The  petition  alleged,  among  other 
things,  that  George  Morgan,  the  prindpa). 
was  Insolvent  continnously  from  the  time  he 
executed  the  note  up  to  and  Including  the 
time  the  suit  was  brought,  in  September,  1912. 

In  the  first  paragraph  of  his  answer  Henry 
Moi^n  traversed  the  allegations  of  the  peti- 
tion. The  second  paragraph  of  the  answer 
pleaded  an  estoppel  by  alleging  that  prior  to 
the  payment  of  the  note  in  question  Henry 
Morgan  said  to  Mat  Morgan,  the  plaintiff, 
that  they  should  take  steps  against  the  prin- 
cipal, George  Morgan,  to  secure  themselves 
from  loss  as  sureties  on  the  note;  that  there- 
upon the  plaintiff.  Mat  Moi^n,  said  to  Qie 
defendant  that  he,  the  plaintiff,  owed  George 
Morgan  a  store  account  for  more  than  $230, 
and  that  he  guessed  he  would  have  to  pay  tbe 
note  In  question ;  that  shortly  thereafter  the 
plaintiff  told  the  d^radant  tiiat  he,  the  plain- 
tiff, had  paid  the  note  In  full  witb  money 
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belongiiie  ffr  QttitfBo  Morgan,  and  wUdt  he 
had  realised,  aa  profits  tn  a  tlmbw  deal; 
betwera-  the  time  the  note  was  paid  and  the 
rait  was  brcmght  the  plalntUT  had  paid  to  the 
defendant  ow  fftOO  to  corer  Indebtedness 
due  defendant;  wltborit  making  any  claim 
whatever  that  defendant  waA  indebted  to 
him;  Quit,  but  for  said  statements  and  con- 
duct of  the  plaintiff,  the  defendant  conld  and 
would  have  taken  legal  stqis  against  George 
Morgan,  and  In  that  way  would  have  Mcnred 
Idmself  from  loss,  bnt  that  the  plaintiff  by 
his  said  statements  and  oondnct  had  caused 
the  d^iendant  to  do  that  which  he  would  not 
otherwise  haTe  done;  that  plaintiff  made  said 
statemoits  for  the  purpose  of  having  the  de- 
fendant act  thereon;  that  defmdant  in  good 
falQi  relied  upon  the  statemmta  so  made  by 
the  plaintiff,  and  that  by  reason  of  said  acts 
the  plaintiff  was  estopped  from  claiming  that 
defendant  was  Indebteded  to  him  in  any  sum 
by  reason  of  his  cosuretyship  upon  said  note. 

The  court  overroled  a  demurrer  to  the  sec- 
ond paragraph  of  the  answer,  and  a  reply  was 
thereupon  filed,  making  an  issue.  That  Issue 
was  submitted  to  the  Jury,  and,  it  having 
found  for  the  defendant,  the  plaintiff  appeals. 

It  Is  Insisted  that,  since  the  second  para- 
graph of  the  answer  alleges  that  plaintiff 
paid,  the  $700  on  other  matters  separate  and 
distinct  from  the  note,  it  has  nothing  what- 
ever to  do  with  this  case,  and  Is  no  defense 
to  plaintiff's  action,  and  that  the  further  alle- 
Ration  that  defendant  would  have  taken  steps 
against  George  Morgan,  and  would  have  se- 
cured himself  agalust  loss,  without  stating 
n-bat  steps  he  would  have  taken,  or  wbat 
steps  be  was  thereby  Induced  not  to  take,  Is 
whoUy  Insufficient  to  constitute  a  charge  of 
estoppel  against  tbe  plaintiff.  The  same  crit- 
icism is  made  of  the  allegation  that  defend- 
ant was  misled  into  doing  what  he  would  not 
otiierwlse  have  done,  there  being  no  allega- 
tion that  he  would  have  done  any  qpecific 
thing. 

Appellant  further  contends  that,  In  order 
for  the  second  paragraph  of  the  answer  to 

good  against  the  demurrer,  It  should  not 
on^  have  alleged  that  he  was  misled  to  his 
prejudice  by  the  statements  of  the  plaintiff 
to  the  effect  that  he  owed  George  Morgan 
enough  to  pay  the  note,  but  he  should  further 
have  alleged  that  George  Morgan,  the  prln- 
<^pal  In  the  note,  was  solvent  at  the  time 
defendant  claims  to  have  refrained  from  tak- 
ing action  against  him,  and  that  It  must  have 
alleged  facts  showing  that  be  could  and 
would  have  protected  himself  at  the  time  the 
Hilled  misleading  statements  were  made. 

[1]  These  criticisms  of  tbe  answer  are  well 
founded.  The  only  allegation  of  the  second 
paragraph  thereof  which  amounts  to  an 
estoppel  against  i^fpellant  Is  the  statement 
attributed  to  him  that  he  had  In  his  hands 
or  poBsesMon  money  belonging  tu  George 
Morgan  sufficient  to  satisfy  the  note  sued  on. 


and  that  he  would  pay  said  note  out  of  said 
sum  If  appellee  would  not  «aforoe  the  collec- 
tion of  the  note  against  George  Morgan.  But 
the  availability  of  this  plea  ot  eatoB^l  was 
dependent  upon  the  solvency  of  George  Mor> 
gan  at  the  time,  slnc^  if  George  Morgan  vna 
Insolvent,  appellee  could  not  have  protected 
himself  by  taking  l^;al  proceedings  against 
him. 

It  Is  conceded  that  appellant  hhe  paid  the 
notfe,  and  that  appdlee  has  paid  nothing 
thereon.  The  court  Instructed  the  .Jury  to 
find  for  the  appellant.  Mat  Morgan,  unless  it 
should  believe  from  the  evidence  that,  whDe 
George  Morgan  was  solvent,  Ifot  Morgan 
made  the  statement  to  Henry  Morgan  last 
above  referred  to,  about  paying  the  debt  out 
of  money  In  his  hands  belonging  to.  George 
Morgan,  and  that  Henry  Morgan  relied  upon 
said  statement  and  failed  to  prosecute  the 
claim.  The  instruction  is  a  correct  statement 
of  the  law,  but  it  was  not  authorized  by 
either  the  pleadings  or  the  proot  As  above 
stated,  the  plea  In  estoppel  was  not  available, 
unless  It  showed  the  solvency  of  George  Mor- 
gan, and  in  this  respect  the  second  paragraph 
of  the  answer  was  insufficient.  The  demur- 
rer thereto  should  have  been  sustained. 

[2]  Furthermore,  there  is  no  proof  that 
George  Morgan  was  solvent  at  any  time  after 
he  executed  the  note  sued  on;  on  the  contrary, 
only  one  witness  testifies  upon  that  subject, 
and  he  says  that  George  Morgan  was  In- 
solvent at  all  times.  The  instruction  waB 
therefore  erroneous,  since  a  verdict  for  the 
defendant  was  predicated  upon  the  solvency 
of  George  Morgan.  Under  the  proof,  which 
shows  beyond  question  that  George  Morgan 
was  Insolvent  at  all  times,  appellee  could  not 
have  been  prejudiced  by  any  statement  that 
Induced  him  to  refrain  from  taking  legal 
steps  against  George  Morgan,  since  no  legal 
steps  could,  under  tbe  drcumstancee,  have 
availed  him  anything. 

Under  the  pleadings  and  the  proof,  there 
should  have  been  a  peremptory  Instruction 
for  the  Jury  to  find  for  the  plaintiff;  and  if, 
upon  another  trial,  the  evidence  la  the  same, 
the  trial  court  should  so  rule. 

Judgment  reversed,  for  farther  proceedings 
consistent  with  this  opinion. 


WHITSON  V.  AMERICAN  BRIDGE  CO.  OP 
NEW  TORK. 

(Court  of  Appeals  of  Kentuckr.   May  12,  1914.) 

1.  Mastek  and  Servant  (J  27B*)— Istjuwes 
TO  SERVANiy-AoTioNB— Evidence. 

In  a  penonal  injury  action  hy  a  bridge 
carpenter,  hurt  white  carrying  ties  to  tbe  skids 
where  they  were  fashioned,  evidence  held  inauffl- 
dent  to  show  that  he  was  injured  while  per- 
forming services  outside  of  the  scope  ot  hii  «n> 
ploymenL 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |iOSO-9S2.  954,  909,  970, 
976;  Dec  Dig.  !  276>] 
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2.  HASTBB  and  SnVART  (I  107*)— IffjmiBB 

TO  Sbbtaitt— Safe  Puce  to  Wom. 

A  bridge  carpenter,  who  was  required  to 
assist  in  carryixig  ties  to  the  place  where  they 
were  faahiooed,  cannot  recover  for  an  injurr 
received  when  a  fellow  worker  stnmbled  over 
a  post  projectins  out  of  the  ground  and  threw 
a  ae  upon  him,  for,  while  a  master  is  bound  to 
use  ordinary  care  to  farnish  his  servants  a 
reasonably  safe  place  to  work,  he  is  not  an  in- 
surer, and  servants  employed  out  In  the  ixpen 
are  bound  to  observe  the  sroond. 

[Ed.  Noti.— For  other  caBes,  see  Master  and 
Servant,  Cent  Dig.  |i  199-^,  212,  254,  2S5 ; 
Dec.  Dig.  §  107.*I  ,    ^       .  , 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Fourth  Division. 

Action  by  William  E.  Whitson  against  the 
American  Bridge  Company  of  New  York. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals. A£Brmed. 

Taylor  &  McKeei,  of  Lonisville.  B.  O. 
Hughes,  of  Cbarlestown,  laA^  H.  W.  Pblppa, 
of  JeffersonylUe,  Ind^,  and  Chapeae  &  Craw- 
ford, of  liOOlsTlile,  tor  appellant  J.  H.  Mc- 
Ghord,  and  Hnmpbr^,  Middleton  k  Hum- 
Vbny,  all  of  LoulsrlUe,  for  ai^itfllMb 

CIiAT,  OL  In  tltis  a<^n  for  damagw  tot 
poaonal  injnrlea  by  plaintiff  WllUam  B. 
Wliitson,  agalDBt  defoidant,  American  Bridge 
Oompaiv  of  New  Yoxk,  tbe  trial  court,  at 
the  condnalon  of  pLalntUTs  evidenoB,  direct- 
ed a  verdict  In  f  aror  of  defendant  PtalntUE 
appeals.  - 

Plaintiff  waa  injured  under  tbe  following 
circumstances:  Defoidant  was  engaged  In 
constructing  a  railroad  bri^»  across  the 
Ohio  rirer  between  LonlsviU^  Ey^  and  New 
Albany,  lud.  Plaintlfl  was  in  defendant's 
emplc^  as  a  carpentw,  and  had  been  so  oi* 
gaged  for  a  month  or  more.  On  October  24, 
1911,  the  day  preceding  the  accident,  be  had 
assisted  three  other  carpenters,  Dempaey, 
Dugan,  and  Underwood,  in  making  skids  on 
which  the  railroad  ties  were  to  he  hewn  and 
shaped  for  use.  The  next  morning  he  was 
engaged  for  a  while  In  adzing  the  ties  npon 
the  skids.  About  noon  the  foreman,  Demp- 
sey,  directed,  plaintiff  to  assist  him  and  the 
other  two  carpenters  tn  carrying  the  ties 
from  a  pile  In  which  they  were  placed  to  the 
skids,  a  distance  of  from  40  to  60  feet  Two 
of  these  ties  were  carried  in  safety.  About 
six  or  eight  feet  from  the  nearest  skid  was 
the  stump  of  a  fence  post,  about  six  Inches 
high.  In  carrying  the  third  tie  plaintiff  and 
Dugan  were  holding  the  front  end,  while 
Dempsey  ai]:d  Underwood  were  in  the  rear. 
In  some  way  Dempsey  stumbled  over  the 
fence  post,  thus  causing  tbe  tie  to  be  thrown 
against  plaintiff's  side,  and  thereby  inflicting 
the  Injuries  of  which  he  complains. 

[1  ]  Plaintiff  appears  to  concede  that  Demp- 
sey, the  foreman,  while  actually  engaged  In 
carrying  the  tie,  was  a  fellow  servant  of 
plaintiff,  and  was  not  performing  any  act 
as  vl<»  principal,  for  tbe  negligent  perform- 
ance of  which  the  master  would  be  liable. 


3ie  predlaited  Us  case  en  tte  fUhne  of  de- 
fendant  to  use  ordinary  care  to  provide  blm 
with  a  reasonably  safe  idaoe  to  woft.  Sfwaft 
Btress  is  pat  on  the  fact  Chat  plaintiff  was 
called  from  his  regular  duties  to  perform 
other  dntiee  outside  ol  the  scope  of  Us  em- 
ployment Tbe  erltoice,  however,  does  not 
JuMfy  UUs  ooncluslon.  It  Ouma  that  plain- 
tiff, Uke  the  others,  was  a  caiprater,  and 
that  all  these  carpenters  were  called  upon  to 
assist,  and  actually  did  aastst  not  only  la 
maktaff  the  skids,  but  in  carrying  the  ties  to 
the  skids  for  the  purpose  of  putting  them  in 
proijer  shape.  So  far  as  the  record  shows, 
the  carzylng  of  the  ties  to  the  skids  was  as 
mudi  a  part  of  the  duties  of  the  pi'^'^Hff 
and  of  the  other  carpenters  as  the  shaplns 
of  the  ties  after  they  were  placed  on  the 
skids.  In  the  absence  of  e^doice  to  tlie  con- 
trary, it  must  be  assumed  that  plaintiff,  at 
die  time  of  the  acddoit,  was  performing  a 
service  contemplated  by  the  terms  of  hla 
employmmt,  and  was  therefore  acting  within 
ttke  scope  of  his  employment 

[I]  It  Is  weU  setUed/  of  course,  that  the 
mastw  Is  under  the  duty  of  using  ordinary 
care  to  fiimlBh  his  servants  a  reasonably 
sate  place  to  work,  and  that  tbe  servant 
does  not  aesome  tbe  risk  of  dangers  arising 
from  the  master's  failure  of  duty  In  this  re- 
spect, unless  he  knows  of  the  danger,  or  It  is 
so  obvious  and  patent  as  to  charge  a  person 
of  ordinary  prudemce  with  notice  of  it  Ash- 
land, etc.,  Wallace's  Adm'r,  101  Ky.  620* 
42  S.  W.  744,  43  8.  W.  207,  10  Ky.  Law  Rep. 
840;  Ky.  Freestone  Co.  v.  McGee,  118  Ky. 
306.  80  S.  W.  U13,  26  Ky.  Law  Rep.  2211. 
FoUowIi^  this  rule^  masters  have  been  held 
liable  for  injuries  to  their  servants  resulting 
from  foilure  to  light  their  buildings  properly 
(Tbe  Saratoga  [D.  C.]  87  Fed.  349;  H.  C 
Akeley  Lumber  Ca  v.  Rauen,  58  Fed.  668,  7 
G.  C.  A.  424;  Sawyer  t.  Rumford  Falls  Pa- 
per Co.,  00  Me.  354,  38  AU.  318,  60  Am.  SL 
Rep.  260),  for  negligence  In  leaving  open  and 
unprotected  hatchways,  trapdoors,  etc  (Da- 
vies  V.  Oceanic  Steamship  Co.,  89  Oal.  280, 
26  Pac.  827;  McDonnell  v.  I.  C.  R  R.  Co., 
105  Iowa,  450,  75  N.  W.  336),  and  for  a  fail- 
ure to  keep  in  a  safe  condition  floors,  stair- 
ways, roofs,  ceilings,  and  tbe  walks  or  ways 
about  the  premises  (Johnson  v.  Belllngbam 
Bay  Imp.  Co.,  13  Wash.  455.  43  Pac.  370; 
Ferris  v.  Hemsbeim,  51  La.  Ann.  178,  24 
South.  771;  Engatrom  v.  Ashland  Iron,  etc, 
Co.,  87  Wis.  167,  58  N.  W.  241 ;  Siedentop  v. 
Buse,  21  App.  DIv.  592,  47  N.  T.  Supp.  809; 
U.  S.  Rolling  Stock  Co.  v.  Weir,  96  Ala.  396, 
11  South.  436;  Powers  v.  Standard  Oil  Co., 
53  S.  C.  358,  31  S.  E.  276). 

The  master,  however,  is  not  an  insurer  of 
tbe  safety  of  the  servant,  lie  is  not  requir- 
ed to  take  precautions  against  every  possible 
accident,  however  improbable  or  unlikely 
its  occurrence.  He  is  only  bound  to  use  rea* 
sonable  care  in  guarding  against  sucb  acci- 
dents as  may  be  anticipated  by  a  person  of 
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onUtutry  pnidence.   Whether  or  not  a  itoee 
Is  reasonably  safe  variea  with  the-  character 
of  the  work  and  the  drcnniBtanoes  of  Its  per- 
formance.  A  hole  or  obstmction  in  the  floor 
of  a  bnilcUn;  might  render  it  unsafe  for  an 
employe  i9ho  had  the  right  to  use  tlie  floor 
and  to  assume  that  the  master  had  made  it 
reasonably  safe,  whereas  the  same  bole  or 
ohatmetloQ  on  tiie  gnmnd,  where  the  light 
was  abnndant,  mis^t  not  render  the  pronlses 
unsafe  for  a  carpenter  whose  work  was  nec- 
essarily of  such  a  charactw  as  to  require 
him  to  ta.ko  notice  of  those  UilngB  which 
were  rfs^t  before  his  ^es.  Thus  it  will  not 
be  contraided  that  flie  master  Is  under  the 
lulmary  duty  to  see  tiiat  erery  space  In  the 
building  la  covered,  or  ttiat  every  obstruction 
is  remoTed  from  the  pathway  of  a  carpenter 
engaged  in  the  constmetlmi.  From  the  Tory 
nature  of  the  work  there  will  be  openings 
tb  rough  which  he  may  fall,  or  obatructions 
with  whlclt  he  may  come  in  contact   If  the 
carpenter  Is  at  work  on  the  groond,  he  may 
come  in  contact  with  a  tool  box  or  bendi,  a 
step,  a  fence,  or  a  piece  of  timber.  The  mas- 
ter's duty  to  furnish  the  carpenter  a  reason- 
ably safe  place  to  work  does  not  require  him 
to  coror  np  such  openings  or  remove  su6h  ob- 
fltmctlons  which  are  necessarily  Incident  to 
the  work  so  that  the  carpenter  cannot  fail  to 
see  tbem  except  by  his  own  neglect.   So,  too, 
where  the  earpoiter  is  aigi^ed  In  bridge  con- 
struction, and  Is  at  work  on  the  ground 
carrying  and  pr^iarlng  timbers  to  be  used 
in  the  bridge,  there  wilt  necessarily  be  In- 
equalities in  the  ground  and  obstructions  In 
his  way  to  which  he  cannot  close  his  eyes. 
Here  there  was  no  obstruction  in  a  beaten 
pathway  along  which  the  carpenters  were  re- 
quired to  go.   They  simply  passed  over  the 
rough  ground  in  carrying  the  tie  from  the 
pile  to  the  skids.   It  would  be  carrying  the 
safe  place  doctrine  too  far  to  say  that,  nn- 
der  these  circumstances,  the  master  was  re- 
quired to  see  that  every  slight  depression  in 
the  earth  was  filled ;  that  every  tie  or  other 
piece  of  timber  was  moved  out  of  the  way; 
that  evwy  rock  was  removed;  or  that  every 
broken  fence  post  was  taken  up.  The  obstruc- 
tion not  being  concealed,  and  the  work  being 
performed  In  the  broad  daylight,  the  master 
bas  a  right  to  assume  that  the  servant  will 
s«e,  and  the  law  Imposes  upon  the  servant 
the  du^  to  see,  such  obstructions  as  are  open 
and  obvious  to  any  person  making  use  of  his 
own  eyea  Williams  v.  L.  &  N.  R.  R.  Co..  Ill 
Ky.  822,  64  S.  W.  738,  23  Ky.  Law  Hep.  1124; 
Bailey  on  Master  and  Servant,  p.  826;  Amer- 
ican Tobacco  Co.  v.  Adams,  187  Ky.  414,  125 
S.  W.  1067;  Harper  v.  1.  C.  R.  R.  Co.,  131 
Ky.  225,  116  S.  W.  198 ;  Lee  v.  C.  A  O.  Ry. 
Co.,  38  8.  W.  60d,  18  Ky.  Law  Rep.  829. 

We  therefore  conclude  that  the  trial  court 
properly  instrocted  the  Jniy  to  find  for  the 
ilefendant. 
Jndgment  affirmed. 


OHESAPBAEi!  A  O.  BT.  00.  v.  WOHD. 
(Court  of  Appeals  ot  Kentucky.   lUy  13. 
1914.) 

1.  Tbial  (s  178*)~Dibbctid  Vbbdiot. 

Upon  motion  for  a  peremptory  Instrucdon 
for  defendant,  plaintiff's  evidence,  as  well  as 
every  inference  fairly  dedudble  therefrom,  is 
taken  to  be  true. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  SS  401-403;  Dec  Dig.  i  17a*] 

2.  Mastkb  AMD  Sbetaht  (I  306*)— Master's 

LlABIUTT— IlfJUBIBS    TO   THIBD  PBBSOHS— 

Wn-LFiTL  Acts. 

The  master  is  liable  for  the  willful  and 
malicious  acts  of  his  servants  done  In  the  course 
of  the  employment  and  within  the  scope  of  the 
servant's  authority,  but  is  not  liable  for  acts 
outside  of  the  scope  of  the  servant's  authority, 
as  where  he  steps  aside  to  accomplish  some  pur- 
pose of  ills  own. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  If  1280-12^;  Dw:.  Dig.  f 
806.*] 

3.  RAuaoADS  (i  882*)— IirjmiES  to  Thxbd 
PnsoNs— Scops  or  jUttPuyiurnvT. 

A  railroad  company  was  not  liable  for  the 
act  of  trainmen  In  maliciously  throwing  scald- 
ing water  upon  idaintiff  from  the  engine  while 
he  was  walking  along  the  right  of  way;  the 
act  not  having  been  pcrfonned  in  the  discaarge 
of  any  duty  which  the  trainmen  owed  to  the 
company. 

[Ed.  Note. — For  other  cas«i,  see  Railroads, 
Cent.  Dig.  If  902-909;  Dec.  Dig.  t  392.*] 

Appeal  from  Circuit  Court.  Floyd  County. 

Actiffli  by  WUUam  Ford  against  the  Chesa- 
peake &  Ohio  Railway  Company.  From  a 
Jndgment  tor  plolntUC,  defendant  appeals. 
Reversed. 

Worthlngton,  Cochran  &  Browning,  of 
MaysvlUe,  Harklns  &  Harkins,  of  Prestons- 
burg,  and  F.  T.  D.  Wallace,  of  Ashland,  for 
appellant  Slay  ft  fiCay,  of  Preotonsburg.  for 
appellee. 

HANNAH,  J.  William  Ford  sued  the  Ches- 
apeake &  Ohio  Railway  Company  in  the 
Floyd  circuit  court  to  recover  damages  for 
injuries  received  by  him,  alleging  that,  as 
he  was  walking  along  on  the  defendant  com- 
pany's right  of  way  in  a  peaceable  and  order- 
ly manner;  and  In  no  way  interfering  with 
the  servants  of  the  defendant  company  in  the 
operation  of  its  trains,  the  servants  of  said 
company  In  charge  of  one  of  Its  locomotives 
unlawfully  and  maliciously  threw  upon  the 
plaintiff  hot  water  through  a  hose  attached 
to  said  locomotive,  thereby  scalding  and  se- 
verely Injuring  him. 

Upon  a  trial  of  the  action,  the  jury  return- 
ed a  verdict  in  favor  of  the  plaintlfT  In  the 
sum  of  ^00,  and  defendant  company  appeals. 

It  Is  contended  by  appellant  that  the  court 
erred  in  overruling  its  motion  to  instruct  the 
Jury  to  find  a  .verdict  for  It,  for  the  reason 
that  the  weight  of  the  evidence  shows  conclu- 
sively, it  is  claimed,  that  water  of  sufficiently 
high  temperature  to  cause  the  Inlnries  claim- 
ed to  have  been  received  by  tiw  plalntitt  eoOld 
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not  be  drawn  from  the  locomotive  In  sach 
place  and  manner  as  to  haye  made  It  possi- 
ble for  tbe  defendant's  servants  to  have  In- 
Ulcted  upon  tbe  plaintiff  the  Injarlea  in  ques- 
tion In  the  manner  t^tlfled  to. 

Plalntift  testified  that  he  was  part  owner  of 
a  barber  shop  at  Auxler,  a  mining  town  in 
Floyd  county,  on  defendant's  line  of  railroad, 
and  he  lired  about  a  quarter  of  a  mile  below 
Auxier;  that  he  closed  his  shop  about  7:30 
p.  m.  on  the  night  of  September  2, 1912,  to  go 
to  bis  home;  that  he  was  carrying  a  lighted 
lantern,  and  proceeded  down  a  side  track 
some  little  distance,  and  then  crossed  the  de- 
fendant's main  line  about  40  feet  in  front  of 
a  freight  train  which  was  standing  on  the 
main  line  preparing  to  start  in  the  direction 
from  which  be  had  come.  As  he  was  walking 
alongside  the  track,  and  just  as  he  had  pass- 
ed the  cab  of  the  locomotive  and  had  reached 
a  point  near  the  rear  end  of  the  tender,  he 
was  struck  by  a  stream  of  water,  which 
knocked  him  down.  He  heard  some  'One  in 
the  cab  say:  "Now,  damn  you,  keep  off  of 
there."  He  further  testified  that  they  con- 
tinued to  throw  this  stream  of  water  on  him 
after  be  was  knocked  down  and  while  he 
was  down;  bat,  owing  to  the  protection  af- 
forded by  a  rubber  coat  which  be  had  on, 
be  was  scalded  only  on  one  leg,  which  was 
not  covered  by  the  coat  He  said  that  just 
before  he  passed  the  cab  of  the  locomotive 
one  of  the  trainmen  climbed  into  the  cab 
from  the  gronnd.  Plaintiff  also  showed  by 
a  witness  who  came  up  to  him  just  after  the 
train  pulled  out  that  said  witness  removed 
piaintLS's  shoe  and  found  his  left  leg  severely 
scalded.  He  also  proved  the  extent  of  his 
injury  by  the  phyddan  who  treated  the 
wound. 

Defendant  company  showed  by  the  train 
crew  of  the  train  which  wb&  at  Anxler  abont 
7:80  p.  m.  on  tbe  night  of  S^tembei  2, 1912, 
tiist  none  of  tbem  knew  plaintiff  or  saw  him 
at  the  time  be  claimed  he  waa  Injured ;  that 
none  of  tbem  tiurew  water  upon  blm,  or  knew 
anything  at  all  about  bis  b^ns  Injured.  It 
was  also  attempted  to  be  staowxi  1^  tbe  train 
crew  that  water  hot  enon^  to  scald  a  man 
and  to  produce  the  Injuries  which  plaintiff 
showed  bad  been  received  by  blm  could  not 
be  drawn  tjxm  a  locomotive  In  such  manner 
or  from  such  place  as  would  have  made  It 
possible  for  any  of  tbe  crew  to  have  thrown 
it  u{K>n  plalntifl  In  the  manner  testified  to  by 
him. 

[1  ]  Appellant's  connsd  otmtends  that,  upon 
the  weight  of  tbe  evidence  the  court  should 
have  directed  the  Jury  to  And  a  verdict  for 
It.  Upon  tbe  motion  for  permptory  instruc- 
tion, bowev»,  tbe  evidence  for  plaintiff  is 
admitted  to  be  true,  as  well  as  every  infer- 
ence fairly  dedudble  therefrom;  and,  under 
bis  evidence.  If  the  act  of  throwing  the  hot 
water  upon  blm  were  one  for  which  the  law 
afforded  plalntifl  a  right  of  action  against  the 
employer  of  the  servants  who  maliciously 


injured  him,  the  motion  woiAII  ■  kave  bena 

properly  overruled. 

But  tbe  real  question  involved  lyton  the 
motion  for  a  peremptory  Instruction  Is 
whether  the  act  of  the  servants  of  the  rail- 
way company  In  throwing  the  water  upon 
tbe  plaintiff  and  thereby  injuring  him  was 
committed  In  the  course  of  the  employment 
and  within  the  scope  of  the  authority  of  aucb 
servants. 

[2]  1.  The  master  is  liable  for  the  willful 
and  malicious  acts  of  his  servants  where 
such  acts  are  done  in  the  course  of  the  em- 
ployment and  within  the  scope  of  the  author- 
ity of  such  servants ;  but,  where  tbe  servant 
does  a  willful  or  malidons  act  while  engaged 
in  working  for  the  master,  but  outside  the 
scope  of  hla  authority,  as  where  be  step^ 
aside  to  accomplish  some  purpose  of  his  own, 
tbe  master  is  not  liable  therefor. 

In  the  case  of  Willis  v.  Maysvllle  &  Big 
Sandy  Ballroad,  122  Ky.  658.  92  S.  W.  601,  2S 
Ky.  lAW  Rep.  178,  13  Ann.  Gas.  74,  a  boy 
standing  in  the  public  street  in  Greenup  was 
struck  by  a  piece  of  ice  kicked  by  a  brake- 
man  from  the  platform  of  the  caboose  of  a 
passing  freight  train.  In  that  case,  the  evi- 
dence showed  that  it  was  the  duty  of  the 
brakeman  to  keep  the  caboose  in  proper  or- 
der ;  and  tbe  co^rt  held  that  be  was  therefore 
within  the  scope  of  his  authority  In  removing 
tbe  loe  from  the  platform  of  the  caboose, 
where  it  cwstituted  an  obstruction  to  the  nse 
thereof  by  the  trainmen,  and  wh^re,  by  melt- 
ing, it  was  Ukely  to  render  the  (^tfons 
slippery  and  unsafe ;  and  that,  as  the  servant 
was  acting  within  the  scope  of  his  authoilty, 
tbe  plaintiff  was  entltied  to  recover. 

in  the  case  of  L.  &  N.  v.  Badu,  122  Ky. 
818,  93  S.  W.  7,  29  Ky.  Law  Rep.  366,  6  L. 
B.  A.  (N.S.)  581,  tbe  plalntifl  was  Standing  up- 
on tbe  right  of  way  of  the  zallroad  company, 
and  the  fireman  npon  the  locomotive  of  a  paM- 
ing  train  threw  a  ^vdfnl  of  bumtng  coals 
into  her  fftce.  In  that  caa^  this  oouit  bdd 
that,  as  tbe  firtnnan  waa  oigaged  in  dladiaig- 
Ing  a  duty  which  be  owed  to  hit  eaxsHaga 
In  throwing  out  the  ooala,  if  be  bad  knoirl- 
edge  of  tbe  presence  of  the  pif^hiHff  by  the 
aide  of  tbe  track,  tbe  company  would  be  lia- 
ble. Tite  court  said:  "We  do  not  tiUsk  tbU 
case  is  oontndled  by  the  principle  enundatsd 
In  Lu  &  N.  V.  Boutt,  76  a.  W.  013,  2S  Ky.  Uw 
Rep.  887.  and  SnUivan  r.  L.  &  N.,  116  Ky. 
447,  74  S.  W.  171,  24  Ky.  Law  Sep.  2344,  103 
Am.  Bt  Rep.  380.  In  both  of  these  cases  it 
was  distinctly  held— and  it  was  the  turning 
point  In  the  oplnJona— that  at  Qie  time  tbe 
injury  complained  of  was  inflicted  tbe  em- 
ployes were  not  in  the  exercise  of  any  dntr 
th^  owed  to  their  employers." 

In  the  case  of  Sullivan  v.  L.  A  N.,  supra, 
tbe  foreman  of  a  switdilng  crew  In  the  Lon-  ! 
lavUle  yards  found  a  torpedo  in  tbe  tool  box 
on  the  locomotive.  As  a  prank,  be  placed  it 
on  the  track  in  front  of  the  locomotive, 
which,  passing  over  it,  ezi^oded  it,  Injurloi 
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SoUlTaa,  ft  nmbet  of  the  eren*  It  was  con- 
ceded In  that  caae  that  the  switcMng  crew 
bad  no  occasion  to  ase*  torpedoes  in  its  work, 
and  tliat  the  use  of  the  torpedo  which  caused 
the  Injury  waa  entirely  without  the  line  of 
the  foreman's  duty.  The  injured  switchman 
sued  to  recover  damages  for  the  Injury ;  the 
lower  court  i»eremptorlly  instructed  the  jury 
to  find  for  the  defendant  company;  and,  up- 
on appeal,  the  judgment  was  afflrmed.  this 
court  saying:  "The  best-coQsidered  and  most 
iiomerous  authorities  do  not  draw  the  line 
at  whether  the  serrant  is  using  his  master's 
property  when  inflicting  the  injury  in  ques- 
tioD,  but  whether  he  is  then  representing  the 
master  in  the  act  and  in  the  scope  of  liis 
employment   The  reason  the  master  Is  lia- 
ble at  all  for  the  act  of  his  serrant  Is  be- 
cause the  serrant  Is  acting  in  that  matter  in 
the  master's  stead  and  for  him.  Obviously, 
If  the  servant  Is  not  acting  for  the  master, 
he  cannot  be  said  to  be  his  representative 
in  that  act   So,  if  the  servant  Is  charged  by 
the  master  with  the  authority  to  act  In  his 
stead  in  a  given  matter,  the  servant's  action 
or  his  failure  to  act  as  the  ease  may  be.  Is 
imputed  to  the  master  as  If  It  were  his  own. 
This  general  doctrine  is  too  well  known  to 
require  now  the  citation  of  authority  to  sup- 
port It   But  where  the  servant  steps  aside 
from  the  employment  and  assumes  to  act, 
and  does  act  solely  on  his  own  account  In 
a  matter  with  which  the  master  has  no  more 
connection  than  if  he  were  the  most  com- 
plete stranger.  It  would  not  be  logical  or  fair 
to  make  the  master  vicariously  suffer  for  it; 
for  in  doing  that  act  the  servant  so  called, 
was  absolutely  his  own  master." 

In  the  case  of  L.  &  N.  v.  Eoutt  supra,  it 
was  shown  that  Boutt  was  walking  along  a 
path  on  the  right  of  way  of  the  railroad  com- 
pany, when  the  flreman  upon  the  locomotive 
of  a  passing  train  purposely  and  niaUclousIy 
threw  a  lump  of  coal,  and  struck  Routt 
injured  him.  In  reversing  a  judgment  ob- 
tained by  him,  and  denying  him  a  recovery, 
tbis  court  said  that  it  would  be  difficult  to 
Imagine  a  case  where  the  facts  more  clearly 
showed  that  the  servant  was  acting  in  his 
owu  behalf,  and  in  no  sense  for  the  master. 
This,  It  seems  to  ns.  Is  conclusive  of  the  case 
at  bar. 

[3]  Here  the  evidence  for  the  plalntlCT 
shows  that  the  tlurowlng  of  the  scalding  wa- 
ter upon  plalntUr  was  done  intentionally  and 
maliciously,  and  there  Is  no  evidence  or 
claim  by  plaintiff  that  that  act  was  perform- 
ed by  the  company's  servants  in  the  discharge 
of  any  duty  wbldi  they  owed  to  the  mas- 
ter. 

In  a,  N.  O.  &  T.  P.  Ry.  Co.  v.  Hue.  142 
Ky.  694,  134  S.  TV.  1144,  34  L.  B.  A.  (N.  S.) 
200,  it  Is  said:  "It  goes  without  saying,  al- 
though not  shown  by  the  evidence,  that  the 
train  crew  bad  authority  to  eject  passengers 
from  the  train  and  to  prevent  them  from  rld- 
tng  thereon;  for  such  authority  arose  by 
Implication  from  th^  tMlng  la  Charge  of  the 


train  under  employment  by  appellant,  the 
owner.  A.  freight  train  does  not  as  a-  rule, 
carry  passengers,  and  any  person  who  rides" 
thereon  "without  the  consent  of  those  in  con- 
trol of  it  becomes  a  trespasser,  and  may,  for 
that  reason,  be  summarily  ejected  therefrom, 
without  unreasonable  force.  •  •  *  But  U 
the  servants  in  charge  of  the  train  In  remov- 
ing the  trespasser  should  use  unnecessary  or 
unreasonable  force  and  thereby  Inflict  injury 
upon  Iilm,  the  master  would  In  sudi  case  be 
liable  for  the  Injury,  because,  the  servant  be- 
ing possessed  of  the  authority  to  remove  the 
tre^wsser  in  a  proper  manner,  his  wrongful 
exercise  of  such  authority,  resulting  In  the 
injury,  would  bring  the  act  within  the  scope 
of  his  employment." 

And  so,  if  the  plaintiff  in  the  case  at  bar 
liad  been  on  the  freight  train,  or  attempting 
to  board  it  and  the  railway  company's  serv- 
ants, In  an  effort  to  prevent  his  boarding  the 
train,  or  In  an  effort  to  eject  him  after  he 
had  boarded  it  had  thrown  the  scalding  wa- 
ter upon  the  plaintiff  and  thereby  injured 
him,  the  company  would  be  liable  for  such 
act  upon  the  ground  that  it  was  an  act  per- 
formed within  the  scope  of  the  authority  of 
the  servants  In  question. 

But  It  Is  not  shown  in  the  record,  and  the 
court  In  the  absence  of  evidence  to  that  ef- 
fect, win  not  presume,  that  those  in  charge 
of  a  freight  train  are  charged  by  the  com- 
pany with  any  duty  of  driving  trespassers 
off  of  the  right  of  way.  Had  such  duty  been 
proven,  and  had  the  servants  of  the  company. 
In  the  discharge  of  that  du^,  thrown  ^e 
hot  water  upon  the  plaintiff  and  thereby  In- 
jured Mm,  the  company  would  be  responsible 
for  the  act 

If  plaintiff  had  been  in  a  place  where  he 
had  a  right  to  be,  and  it  had  been  the  duty  of 
the  company's  servants  upon  the  locomotive 
to  have  thrown  the  water,  and  the  servants 
had  negligently  jwrformed  that  duty,  and 
thereby  Injured  plaintiff,  or  if  aucb  servants. 
In  the  performance  of  their  duty,  had  Inten- 
tionally and  mallclouBly  thrown  hot  water 
upon  plaintiff  and  thereby  injured  him,  the 
company  would  be  liable,  even  though  plain- 
tiff may  have  been  a  trespasser.  But  there 
Is  no  (dalm  by  the  plaintiff  that  any  duty 
was  being  performed  by  the  company's  serv- 
ants at  the  time  they  threw  the  hot  water  up- 
on plaintiff;  In  fact,  all  the  evidence  for 
plaintiff  goes  to  show,  upon  the  part  of  such 
servants,  a  willful  and  deliberate  departure 
from  the  course  of  their  employment,  and  the 
performance  by  them  intentionally  and  will- 
fully of  an  act  whoHy  without  the  scope  of 
their  authority;  and,  under  this  state  of 
fact,  the  lower  cbjirt  erred  In  overruling  the 
motion  of  defendant  to  direct  the  jury  to  find 
a  verdict  for  it 

The  only  Instruction  given  by  the  court  for 
the  plaintiff  directed  the  jury  to  find  tor 
plaintiff  if  they  believed  from  the  erid^ce 
that  plaintiff,  "while  walking  along  on  the 
ri^t  of  way  ct  defendant  company  In  a 
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peaceable  and  orderly  manner,  and  not  In- 
terfering witb  tbe  OHnpany'B  servants  In  the 
•operation  of  tbe  train,  was  Injured  by  tie 
■serranta  of  defendant  company  wronf^aUy, 
anlawfully,  and  maUdously  tbroiwinK  bot  wa- 
ter upon  him." 

If  there  bad  been  evidence  to  authorize  an 
Instruction  upon  the  theory  that  defendant 
company's  servants  were  acting  within  the 
scope  of  their  authority,  and  such  instruction 
had  been  given,  then  the  Instruction  that 
was  given  by  the  court  would  have  been 
proper  if  changed  so  as  to  direct  the  Jury  to 
find  for  defendant.  Instead  of  plaintiff,  If  they 
believed  as  stated  in  this  instruction. 

Judgment  reversed. 


HAI.L  et  al.  v.  OLEASON. 

(Court  of  Appeals  of  Kentucky.    May  12, 
1914.) 

1.  COBPORATZONS  (|  368*)— DiBKCTOBS  —  LU.- 
BILITT— DiaoaABOE  OF  OBUOATIOET  —  GOR- 

TBIBUTION. 

Where  defendant  and  the  other  directors 
executed  a  note  to  obtain  a  loan  for  the  cor- 
poration, and  the  corporation,  being  Insolvent, 
defaulted  in  payment,  defendant  cannot  escape 
Us  liabill^  for  contribution,  where  the  other 
directors,  oat  of  tbeir  personal  funds,  deposited 
to  the  credit  of  the  corporation  an  amount  suf- 
ficient to  pay  the  note  which  was  dischei^ed 
with  the  corporation's  chedc,  for  tbe  actual 
transaction  was  a  payment  of  the  note  by  the 
directors,  who  were  in  reality  only  sureties. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  I  1509;  Dec  Dig.  t  308.*] 

2.  FUHOIPAX.  AND   SOBBTT   (|  194*)— RiOHT 

TO  CoimuBTmoit. 

Where  sureties,  who  paid  off  tbe  obliga- 
tion of  their  principal,  were  given  a  worthless 
mortgage,  they  are  entitled  to  a  contribution 
against  a  surety  who  did  not  pay  his  share ;  it 
appearing  that  tbe  principal  was  insolvent. 

[Ed.  Note.— For  other  eases,  see  Prlndpal  and 
Surety,  Cent  Dig.  H  606-423;  Dec.  Dig.  I 
194.*I 

Appeal  from  (Mrcvlt  Court,  Scott  County. 

Action  by  Buford  Hall  and  others  against 
William  Gleason.  From  a  Judgment  for  de- 
fendant, piaiDtifEs  appeal.  Beveraed  and  ze- 
manded,  witb  directions. 

h.  F.  Sinclair,  of  Georgetown,  for  appel- 
lants. James  Bradley,  of  Georgetown,  for 
appellee. 

OARBOII4  J.  In  December,  1911,  the  ap- 
pellants, Hall,  lAUcaster,  Anderson,  Oano, 
Sublett,  and  the  appellee,  Oleason,  executed 
Jointly  a  promissory  note  to  J.  B.  Graves  for 
$6,000.  Graves  brought  suit  on  this  note, 
and  In  January,  1913,  obtained  a  Judgment 
against  the  appellants  for  the  principal  sum 
and  accrued  interest  At  the  time  this  suit 
was  broi^ht,  Gleason  was*a  nonresident  of 
the  state,  and  for  this  reason  Judgment  was 
not  taken  against  him. 

Shortly  after  the  Judgment  was  rendered, 
tbe  appellants,  claiming  that  they  had  satia- 
fled  the  Judgmait,  brought  this  salt  against 
Oleaaon  to  recorer  one-atxth  ct  the  amonnt 


that  they  bad  paid  In  satisfaction  of  tbe  Jadg- 
m«it  Tbe  suit  was  bron^t  on  the  theory 
that  Gleason  was  Joifktly  and  equally  bound 
with  tbem  on  tlie  note ;  as  they  had  paid  it, 
he  owed  them  bla  proportionate  part  of  the 
amount  paid.  In  an  amended  petition  they 
averred  that  the  Lancaster  Hotd  Company 
was  the  principal  In  the  debt  to  Orarea,  as 
the  money  was  borrowed  for  Its  use  and  bene- 
fit, and  that  the  parties  who  signed  the  note 
were,  as  between  themselves,  merely  sureties 
for  the  hotel  company.  Tli^  further  aver- 
red that  at  the  time  the  money  was  borrowed 
from  Graves,  and  at  all  tlmea  since,  ttie  hotel 
company  was  wholly  insolvent 

For  answer  to  this  suit  Gleason  admitted 
the  execution  of  the  note,  but  set  up  that  it 
was  executed  tmder  the  following  conditions: 
That  the  Lancaster  Hotel  Company,  a  corpo- 
ration, desired  to  borrow  f6,000  from  Oraves, 
who  declined  to  l«id  It  any  money  or  to  ac- 
cept any  note  on  whidi  the  name  of  this  com- 
pany appeared;  that  thereupon  the  appel- 
lants and  himself,  who  were  alxMAlioldera 
and  directors  Id  the  corporation  and  owned 
all  of  its  sto<ft  except  20  staaree,  executed  the 
note  and  borrowed  tbe  money  ftom  Graves, 
which  was  d^wetted  In  bank  to  the  credit  of 
the  hotd  company  and  used  by  it  In  dis- 
charge of  Ita  obUgatlona.  He  fartbor  set  up 
that,  of  the  360  shares  of  stocb  issued  by  the 
corporatlfm,  Lancaster  owned  136,  Anderson 
100;  Hall  2S.  Gano  26,  Sublett  26,  and  hlm- 
aeit  20;  that  the  money  was  borrowed  for 
the  'uae  and  benefit  of  tbe  hotel  company,  and 
it  wai  liable  to  them  for  the  amount  of  the 
debt  He  therefore  draied  tbe  right  of  the 
appellants  to  maintain  an  action  against  him 
for  the  contributlmi  until  they  bad  prosecuted 
the  hotel  company  to  Insolvency,  wbldi  had 
not  been  done,  and  further  averred  that,  if 
any  part  of  tbe  Judgmoit  remained  nnsatis- 
fled  ftft^  tbe  hotel  company  had  be^  prwe- 
cuted  to  insolvency,  the  ai^lants  were  only 
entitled  to  recover  from  him  such  proportion 
of  the  amount  remaining  unsatisfied  as  the 
number  of  shares  of  stock  owned  1^  him 
bore  to  tbe  total  amonnt  owned  by  all  of 
them.  In  other  words,  that  he  was  only  lia- 
ble for  s/ss  of  tbe  d^t  In  an  amended  an- 
swer, be  denied  that  the  appellants  had  paid 
any  part  of  the  debt  to  Graves,  and  averred 
that  It  was  paid  by  the  hotel  company;  that 
tbe  hotel  comiiany  borrowed  from  each  of  tbe 
appellants  an  equal  amount  of  money  ag- 
gregating the  total  amount  due  on  the  Graves 
Judgment,  and  executed  and  delivered  to  each 
of  them  its  promissory  note  for  the  amount 
each  of  them  had  advanced  to  it,  and  also 
executed  to  them  a  mortgage  on  its  propnty 
to  secure  the  payment  of  the  debt;  that  the 
money  to  satisfy  the  Graves  debt  was  paid 
by  the  appellants  to  the  hotel  company,  and 
placed  in  bank  to  its  credit,  and  Graves  was 
paid  the  amount  of  his  Judgment  a  dieck 
drawn  by  the  company  on  ttie  amonnt  so 
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placed  to  ita  credit  in  the  bank.  Upon  thia 
state  of  facts  tw  denied  the  rUSit  of  the  ap- 
pellaats  to  reeorer  anytblng  from  blm. 

The  Lancaater  Hotel  Company  filed  an 
answer  to  the  pleating  of  Oleason,  which 
bsd  been  made  a  eross-petitlon  against  it, 
and  arerred  that  the  16^000  had  really  been 
borrowed  tor  Its  use  and  benefit,  and  that 
the  appellants  had  been  compelled  to  satis- 
fy the  Jndgmoit.  It  denied  that  it  borrowed 
from  elttier  of  the  appellants,  or  that  either 
of  them  lent  to  1^  any  money  for-  ttie  pur- 
pose  of  satlrtying  the  Graves  jodgmoit,  bnt 
sTeired  that  the  appaUants,  when  they  were 
called  on  to  satiafy  the  lodgment,  had  each 
contriboted  his  idiare  of  the  amount .  due, 
and  deposited  the  total  In  a  bank  to  the 
credit  of  the  hotti  company,  and  that  the 
tmteH  company  thereupon  drew  its  dieck  <m 
thla  deposit,  pajnaUe  to  Qraves  for  the  fnU 
amount  ot  tlw  Jo^ment.  It  further  averxed 
its  Inaolraicy  at  the  time  the  debt  was  cre- 
ated and  at  all  times  subsequent  thereta 
H  >ch  reference  to  the  mcnrlsage  evented  by  i 
it  to  the  appellants,  it  aviurred  that  the  pur- 
pose ot  the  mortgage  was  to  secure  them  In 
so  far  as  it  coitld  be  done,  bat  that  It  was 
provided  in  the  mortgage  that,  in  the  ermt 
Gleascm  paid  his  proportion  ot  the  debt,  the 
company  would  execute  to  htan  a  mortage 
of  equal  dignity  and  ect  with  the  mortgage 
given  to  appellants  and  on  the  same  property. 
80  that  he  would  be  placed  on  an  equal  foot- 
ing with  them  in  the  event  anything  oould 
be  realized  on  the  mortgage. 

For  reply  to  the  answer  and  amended  an- 
swer of  Oleason,  the  appellants  restated  In 
substance  the  facts  set  out  In  the  answer  of 
the  hotel  company  and  averred  that,  at  the 
time  the  mortgage  was  executed  to  them, 
all  the  property  ot  every  kind  and  character 
ot  the  hot^  company  had  prevlouBly  been 
mortgaged  to  secure  other  indebtedness  of 
the  comiMUiy  that  far  exceeded  the  value  of 
the  property  and  assets  of  the  company; 
that,  as  a  matter  of  fact,  the  mortgage  exe- 
cDted  to  them  was  of  no  value  because  of  the 
insolvency  of  the  company  and  the  existence 
at  prior  mortgagea 

To  this  reply  a  demurrer  was  sustained, 
and,  declining  to  plead  further,  the  petition 
of  the  appellants  tor  contribution  was  dis- 
missed, and  they  appeal. 

[1]  Restating  the  substance  of  the  trans- 
action, it  appears  that  the  appellantR  and  the 
appellee  owned  all  the  stock  in  the  hotel  com- 
pany except  20  shares ;  that  it  was  Insolvent, 
and  all  ot  its  property  had  been  mortgaged  ' 
to  secure  debts  largely  in  excess  of  tbe  value 
ot  its  property ;  that,  desiring  to  assist  It, 
they  borrowed  from  Graves  $6,000  for  Its 
use  and  benefit,  and  executed  to  him  a  note 
for  that  amount,  upon  which  be  secured  judg- 
ment against  all  of  them  except  Oleason; 
that  the  appellants,  when  they  came  to  sat- 
isfy the  Judgment,  in  place  ot  paying  the 
money  directly  to  Graves,  deposited  it  in  a  | 
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bank  to  the  credit  of  the  hotd  company,  and 
Immediately  the  hotel  company  gave  its  chedK 
to  Graves  in  satisfaction  of  the  judgmoat, 
and  thereupon  the  hotel  company  executed 
to  the  appellants  a  mortgage  on  all  of  Its 
property  for  the  purpose  of  aecaring  them 
as  well  aa  It  could  on  account  ot  tbe  sum 
they  had  paid  Graves ;  that  it  was  stipulated 
in  tbe  mortgage  that,  In  tlie  event  Oleason 
paid  his  part  of  the  Judgmoit,  a.  mortgage 
would  be  executed  to  hbu  ot  equal  effect  and 
dignity  with  that  executed  to  the  others ; 
that  the  mortgage  ezeented  to  tbe  appdlants 
was  worthless  on  account  of  the  insolvency 
of  the  hotel  company  and  the  existence  of 
prior  mortgages  on  all  the  property  of  tbe 
hotel  company  to  secure  other  debts  large* 
ly  in  excess  of  the  value  of  all  of  its  proxh 
erty. 

0pott  this  state  ot  Acts  it  is  argued  by 
counsel  tor  Gleason  (hat  the  appdlants  have 
not  paid  Graves  anything;  that,  after  the 
Judgment  against  them  was  rendered,  tiiey 
I  lent  a  sum  of  money  equal  to  the  amount  ot 
the  Judgment  to  the  Itotel  company,  and  it 
sadafled  the  Graves  Judgment,  and  tbereop- 
<m  ezeented  a  mortgage  to  the  appellants  to 
secure  them  for  the  sum  they  had  lent  to  It 
We  do  not  think  there  is  much  merit  or 
sobetasce  in  this  defense.  Under  tbe  facts 
stated,  the  mere  form  of  the  transaction  is 
not  to  be  regarded  as  controlling.  It  would, 
of  course,  have  been  simpler  If  these  appel- 
lants had  paid  Graves  directly  the  money, 
bnt  the  mere  circumstance  that  th^  paid 
it  to  the  hotel  company,  and  the  hotel  com- 
pany turned  It  over  to  Graves,  does  not,  un- 
der tbe  tacts  admitted  by  the  pleadings, 
change  the  nature  ot  the  transaction.  The 
money  was  in  truth  and  in  tact  paid  to 
Graves  by  them  in  discharge  of  the  Judg^ 
ment,  and  the  mere  circumstance  that  it 
happened  to  be  paid  through  the  medium  of 
the  hotei  company  does  not  in  any  manner 
prejudice  the  rights  of  tbe  ai^llants  or  op- 
erate to  release  Gleason  from  liability.  The 
parties  were  merely  sureties  for  the  hotel 
company  and  handed  their  principal  the  mon- 
ey to  ^ve  to  Graves  In  place  of  paying  it 
directly  to  blm  themselvea 

[2]  Nor  does  the  fact  that  they  took  the 
mortgage  mentioned  from  the  hotel  company 
diminish  their  right  to  contribution,  as  it 
Is  averred  that  the  mortgage  was  worthless, 
and  that  it  was  not  taken  with  any  Intention 
of  satisfying  the  liability  ot  the  hotel  com- 
pany to  them.  Atkinson  v.  Stevrart,  2  B. 
'  Mon.  348.  Ot  course  a  surety  cannot  look 
to  a  cosurety  tor  contribution  until  he  has 
paid  tbe  debt,  and  not  then,  If  the  principal 
is  solvent,  as  the  Insolvency  of  the  principal 
and  the  payment  ot  the  debt  must  concur 
before  a  right  of  contribution  accrues.  Dan- 
iel V.  Ballard,  2  Dana,  296 ;  Boiling  v.  Done- 
ghy,  1  Duv.  221;  Pearson  v.  Duckham,  8 
Utt.  385;  Poignard  v.  Vernon.  1  T.  B.  Mon. 
46.   Bnt  under  the  pleadings  both  of  tfaeee 
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prerequisites  concurred  before  the  action  for 

<H>atrlbution  was  brought. 

CoQcerulug  the  amount  for  which  Gleason 
Is  liable,  we  express  no  opinion,  leaving  that 
to  be  determined  when  the  case  is  prepared 
for  trial  on  the  merits;  the  only  question 
before  us  on  this  appeal  being  the  sufficiency 
of  the  reply,  the  truth  of  which  we  have 
treated  as  confessed  by  the  demurrer. 

Wherefore  the  Judgment  is  reversed,  with 
directions  to  overrule  the  demurrer  to  the 
reply,  and  for  farther  itroceedlngs  not  lucon- 
aistent  with  this  opinloa. 


KKETON  V.  SMITH. 

(Court  of  Appeals  of  Kentucky.    May  12, 
1914.) 

1.  Sales  ({  S2*)— Actions— Bvidbnce. 

In  au  action  for  the  purchase  price  of 
goods  which  defendant  claimed  were  sold  to  bis 
ion  and  not  himself  evidence  Held  sufflcient  to 
warrant  a  verdict  for  plaintiff. 

[Ed.  Note.— -For  other  cases,  see  Sales,  Gent. 
Dig.  St  11&-1M,  1045;  Dec  Dig.  |  62T^ 

2.  Appeal  and  Ebbob  (|  1062*)— Bcnxw— 
Habuless  Ebbob. 

Defendant  cannot  complain  of  the  sub- 
mission of  BU  issue  of  defense  nnsapported  by 
the  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  If  4212-4218;  Dec.  Dig.  S 
1062.*] 

Appeal  from  Circuit  Conrt,  Whitl^  Count7- 
Actlim  hj  Q.  W.  Smltb  against  C.  H.  Kee- 

ton.  From  a  Judgment  for  plalntin,  defoid- 

ant  appeals.  Affirmed. 

Hffliry  C.  Gillls,  of  Williamsburg,  fbr  ap- 
pellant H.  Ij.  Bryant,  of  Williamsburg,  for 
aroellee 

NUNN,  J.  This  Is  an  action  in  assumpsit 
for  goods  sold  and  delivered.  The  petition  is 
In  the  usual  form.  Appellant  answered,  tra- 
versing all  the  material  allegations,  and  up- 
on trial  the  Jury  found  for  appeUee  ^225, 
the  amount  claimed. 

[1]  Appellant,  G.  H.  Keeton,  had  a  son 
named  H.  G.  Keeton,  referred  to  in  the  proof 
as  Harry.  Harry  had  been  running  an  ice 
cream  parlor  In  Williamsburg ;  his  outfit  had 
been  sold  by  the  sheriiT  in  the  fall  of  1909. 
In  the  spring  of  1910  appellant  had  In  mind 
a  plan  to  set  his  son  up  In  business  again 
with  an  ice  cream  parlor,  and  was  making 
inquiry  as  to  where  be  could  find  for  sale 
suitable  fixtures.  Jellico,  a  nearby  town, 
had  gone  "dry,"  and  he  heard  of  some  bar- 
room fixtures  over  there  that  would  answer 
the  purpose.  He  sent  bis  attorney  in  com- 
pany with  his  son,  Harry,  to  Jellico  to  in- 
spect them,  and  received  a  favorable  report. 
These  fixtures  belonged  to  one  Brummett, 
and  Brummett  was  Indebted  to  the  appellee 
Smith,  who  also  lived  in  Jellico.  Under  an 
arrangement  that  Smith  should  get  the  pro- 
ceeds of  the  sale  of  these  fixtures  for  appli- 
cation  on  his  debt.  Smith  was  naturally  in- 


terested in  their  sale,  and,  hearing  of  the 
trip  of  appellant's  attorney  and  son  to  Jelli- 
co, Smith  went  over  to  Williamsburg  to  see 
appellant  about  It  According  to  Smith's  tes- 
timony, appellant  offered  to  pay  $215,  and 
the  trade  was  practically  closed  there,  if 
Brummett  would  agree  to  that  price.  Smith 
returned  to  Jellico,  and,  finding  that  Brum- 
mett insisted  upon  $225,  he  called  appellant 
by  telephone,  and  so  reported,  and  appellant 
replied,  "Count  that  a  deal,  and  ship  the 
stuff."  Under  these  instructions  appellee  had 
Brummett  crate  the  stuff,  cart  it  to  the  Jel- 
lico depot,  and  ship  it  to  the  appellant  The 
bin  of  lading  showed  that  Brummett  shipped 
the  stuff,  and  from  that  fact  as  well  as  the 
drcumstances  related  above  about  Brum- 
mett's  indebtedness  to  Smith,  appellant  insists 
that  Smith  was  not  the  owaw  of  the  fixtures, 
and  had  no  rl«^t  to.  ae31  tbun.  Smith's  testi- 
mony la  undenled  that  be  boogbt  the  stuff 
from  Brummett,  and  credited  the  debt  accord- 
ingly, and  that  Brummett.  in  making  the 
shipment,  acted  as  his  agent  Brummett  does 
not  claim  the  goods,  nor  the  proceeds,  and 
never  has,  although  he  surrendered  posses- 
sion  of  them  more  than  two  years  before  the 
trlaL  The  theory  of  appellant's  defense  Is 
that  the  goods  were  sold  to  his  son,  H.  C 
Keeton.  From  the  almUailty  t>f  appdlant's 
name  to  ttiat  of  his  aon,  one  miglit  soppoae 
a  chance  for  mistake  in  IdentUy.  but  no  audi 
qnestttm  la  raised.  There  is  no  e^rtdence  to 
show  that  the  goods  were  sold  to  the  son 
aside  from  the  fact  that  the  son  has  them  in 
his  possession,  and  has  had  practically  ever 
since  they  were  takm  from  the  depot  in 
Wiliiamsburg,  nearly  two  years  before  the 
suit  was  filed.  The  son  does  not  testify. 
The  father,  appellant  bm,  is  the  only  wit- 
ness In  his  behalf,  and  he  merdy  denies  the 
conversations  that  appellee.  Smith,  relates 
over  the  phone,  and  when  Smith  came  to 
Williamsburg.  He  does  not  deny  sending  his 
attorney  over  to  Jellico  with  bis  son  to  look 
at  the  stuff. 

Appellant  insists  tliat  there  was  no  deliv- 
ery, but  we  ttUnk  tills  is  untenable  In  the 
face  of  the  fact  that  the  goods  were  d^vered 
to  the  carrier,  and  billed  to  bim.  If  the 
Jury  believed  appellee  Smiths  statement  at 
the  sale,  then  a  delivery  to  ttu  earlier  was 
a  delivery  to  appellant 

[2]  Under  the  proof  there  was  but  one  Is- 
sue of  fact,  and  that  was  whetber  the  goods 
were  sold  to  the  appellant  The  court  lo- 
stmcted  the  Jury  properly  on  that  questloii, 
and,  although  there  was  no  proof  of  any 
sale  to  his  son,  the  court  submitted  that 
question  also  to  the  Jury,  and  they  were  told, 
if  they  believed  the  stuff  was  sold  to  the  son, 
tiiat  they  should  find  for  the  aiqwUant  U 
the  court  on  this  theory  of  appellant's  de- 
fense submitted  an  Instruction  to  the  jnt? 
when  there  was  no  proof  to  support  It  it  was 
more  favorable  to  appellant  than  he  had  any 
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right  to  expect.  Then  befng  bot  tbtt  one 
qaestlon,  whether  the  sale  was  made  to  ap- 
pellant, and  the  proof  coniUctbis  on  It,  wa 
see  no  reason  to  dlBtarb  the  flndlnc  of  the 
Jury  when  that  question  was  fairly  mbmlt- 
ted  to  them. 
The  Jndgmoit  b  tbmfon  afllimed. 


WELCH  et  al.  T.  IBVINIC  et  aLt 

(Court  of  jl«peals  of  Kentucky.   May  12, 
1914.) 

1.  iNTOXZCATIKa    LlQUOBS    (|    40*)— liOOAL 

Option. 

Under  the  sabstaotiallj  direct  provisions  of 
the  Oonnty  Unit  Law,  enacted  in  1906  (Laws 
1906^  c  21),  as  amended  by  Laws  1012,  c.  8, 
when  a  majorit;  of  the  votes  In  a  county  In  a 
local  option  election  are  cast  afcalnst  the  sale 
of  liquor,  elections  previonslT  held  in  any  df-J, 
town,  or  other  subuvision  anthorisinK  the  sale 
of  intoxicants  are  annolled,  so  as  to  put  the 
entire  county  under  the  County  Unit  Law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  34;  Dec.  Dig.  f  40.*] 

2.  Intoxicating  Xjquobs   (8  14*)  —  Local 
Option  Law— CONsnxunoNAurr. 

The  County  Unit  Law  (Laws  1006,  c  21), 
IS  amended  by  Laws  1012,  c.  3,  providing  that, 
when  an  election  is  held  in  an  entire  county, 
and  a  majori^  of  the  votes  cast  are  against 
the  sale  m  Intoxicants,  it  shall  not  be  lawful 
to  sell  liquor  In  any  bart  of  the  county,  do« 
not  violate  Const.  |  61,  reqalrlne  the  GenersI 
Assembly  to  provide  a  means  for  taking  the 
census  of  the  people  of  any  county,  city,  pre- 
cinct, etc,  as  to  whether  Intoxicants  shall  be 
sold  therein. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent.  Dig.  |  16 ;  Dec.  Dig.  $  14.»] 

Appeal  from  Circuit  Court,  JeBsamlue 
County. 

Bnection  contest  by  M.  P.  Welch  and  others 
against  W.  S.  Irvine  and  others.  From  a 
judgment  for  defendants,  contestants  appeal. 
Affirmed. 

N.  L.  Bronaugh  and  John  H.  Wdch,  both 
of  NicbolasTllle,  for  appellants.  Bverett  B. 
Hoover,  of  NlchoiasvUle,  for  appellees. 

CABROLI^  J.  In  April,  1011,  an  elets 
tlon  was  held  In  the  dty  of  Mdiolasrllle 
to  ascertain  (be  will  of  the  people  upon  the 
subject  whether  or  not  Intoxlcattug  liquors 
ahonld  be  sold  in  the  dty,  with  the  result 
tibat  a  majority  voted  In  fovor  of  the  sale. 
In  June,  1018,  an  election  was  held  in 
the  county  of  Jessandne.  including  the  cl^  of 
NlchoiasvUle,  to  determine  whether  or  not 
taitoxicattng  llquora  ahonld  be  sold  In  the 
county,  and  at  ttaia  election  a  majority  of  the 
▼oters  in  the  county  expressed  thaDselves 
as  beinff  opposed  to  the  sale  of  BmCh  liquors, 
althongb  a  majoilty  of  the  votes  in  the  dty 
m»  cast  in  tevor  of  the  sale  Hie  result  as 
cwtifled  to  by  the  election  commissioners  was 
omtested  by  flie  appellants,  who  represent 
those  favoring  the  sale  of  intozli»tlng  liquors. 
The  contest  was  dismissed  the  contest 
boaid,  and  an  anwal  prosecuted  to  the  dr- , 


colt  court  That  oonrt  also  aaatained  the  va* 
lldlty  of  the  election,  and,  trom  Its  Judgment; 
tUa  aKKal  la  proaeented. 

On  this  appeal  the  only  ground  at  contest 
urged  idates  to  the  validity  of  the  act  of 
1906  (Laws  1806,  c  21),  aa  amended  by  the 
act  of  1912  (Lawa  1912,  e  tO  faiown  as  the 
County  Unit  Iaw,  and  we  have  been  fur- 
nished by  counsel  for  appellants  with  an  aUe 
and  interesUng  bitef  attaeUag  this  legls- 
latton  as  vlolatlTO  ot  the  letter,  aa  w^  as 
the  nglAt,  <it  weeOm  61  of  the  Osnatttu- 
tlon.  If  the  argument  were  conceded,  the  re- 
sult would  be  to  leave  unaffected  the  elec- 
tlon  betd  In  the  dty  of  NlchoiasvUle  in  1911. 
and  to  permit  it  and  oth^r  dties  to  ctmtrol 
for  Owmselvea,  Independent  of  the  wish  of  the 
county  as  a  whole,  the  subject  whether  or 
not  Intnicatlng  .Uquors  should  be  sold  in 
the  dty. 

[1]  But  under  the  County  Unit  Law  the 
county  controls  aU  dties,  towns,  and  po- 
litical subdivisions  in  the  county,  and  when, 
at  an  election  held  nnder  this  law,  a  ma- 
Jorlty  of  the  votm  in  Oie  c<»inty  are  against 
the  sale  of  liquor,  the  effect  is  to  annul  elec- 
tions previously  held,  no  matter  when,  in 
any  dty,  town,  or  other  subdlviBlon  authoris- 
ing the  sale  of  intozlcattng  liquors,  and  to 
put  the  entire  county  under  the  operation  of 
the  County  Unit  Law.  Or.  as  caressed  in 
Uie  act:  ''When  an  Section  Is  held  in  an  en- 
tlre  county  and  a  majority  of  the  legal  votes 
east  at  aald  election  are  against  the  sale^  bar- 
ter or  loan  of  spirituous,  vinous,  malt  or  oth- 
er intoxicating  Uquors,  then  it  shaU  not  be 
lawful  to  sell,  barter  or  loan  any  such  Uquors 
in  any  portion  of  the  county." 

[2]  The  vaUdlty  ot  this  legislation  first 
came  before  this  court  in  the  case  of  the 
Board  of  Trustees  of  New  Castle  v.  Scott, 
125  Ey.  045,  101  S.  W.  044,  80  Ky.  Law  Bep. 
804,  and  In  that  case  it  was  expressly  hdd 
to  be  within  the  power  of  the  Legislature 
to  mact  a  law  making  the  county  the  con- 
trolUi^  unit  In  elections  to  regulate  the  sale 
of  Intozleatlng  Uquors.  Since  then  the  con* 
struction  placed  by  the  court  in  the  Scott 
Case  on  section  61  of  the  Conatitotlon  has 
been  approved  in  a  niunber  of  cases,  among 
which  we  may  notice  Eggen  v.  Offutt,  128 
Ky.  314,  108  S.  W.  333,  82  Ky.  Law  Rep. 
1360 ;  May  v.  Ferguson,  185  Ky.  411,  122  S. 
W.  208;  Brown  &  Proctor  v.  Hughee,  141 
Ky.  695,  133  8.  W.  770;  Edwards  v.  Porter, 
141  Ky.  316,  132  &  W.  682. 

The  last  deUverance  of  thia  court  on  the 
subject  was  In  IfcAuUflFe  v.  Helm,  1G7  Ey. 
^6.  163  S.  W.  1091.  In  that  case  which 
presented  a  state  of  facts  identical  with  this. 
It  was  earnestly  contended,  as  in  this,  that 
the  acts  of  1906  and  1912  were  violative  of 
section  61  of  the  Constitution,  as  well  as  oth- 
er sections  of  that  Instrument;  but  we  said, 
In  rejecttng  the  argument:  "In  view,  how- 
ever, of  the  fact  that  the  prindple  embodied 
in  the  act,  and  to  whldi  objection  Is  now 
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made^'  has  been  i^eatbdly  apprtred  by  tbis 
court  Id  cases-  wher^  slmUar  etatutee  hare 
been  upheld,  we  do  not  now  deem  it  neoesM- 
ry  to  again  go  Into  tbat  qnestlan." 

Tbis  unbroken  line  of  dedstons  haa  firmly 
eatabUshed  tbe  poww  of  tbe  lawmaking  de> 
partment  to  enact  tbe  l^iialation  hwe  assail- 
ed, and  It  would  serve  no  useful  purpose  to 
answer  fba  uguments  presented  reiterat- 
ing wbat  has  been  so  often  said  by  this  court 
on  tids  subject.  The  question  soi^ht  to  be 
reopened  by  counsel  must  be  regarded  as  clos* 
ed  80  far  as  this  court  la  concerned. 

Tbo  Judgment  appealed  from  Is  affirmed. 


BOSEINO  et  al.  v.  HKLOON  et  sL 

(Court  «(  Appeals  of  Kentucky.   May  14, 
1914.) 

1.  Tanua  (f  S*)— Aonon  ros  Sale  or  Lard. 

Where  the  joint  owners  of  lands  derive 
their  title  in  some  manner  other  than  as  heirs 
of  the  deceased  person,  the  jurisdiction  of  an  ac- 
tion for  tbe  safe  of  the  land  and  a  diTision  of 
the  proceeds,  brought  under  Civ.  Code  Prac.  i 
490,  subeec.  2,  allowins  such  sale  where  the 
property  cannot  he  divided  without  materially 
Imi^ring  its  value,  is  governed  by  Civ.  Code 
Prac  S  62,  snbsec.  3,  which  provides  that  ac- 
tions for  the  sale  of  real  prM>erty  under  sec- 
tions  48&-498  of  the  Givif  Code  of  Practice 
must  be'broui^t  in  the  county  in  which  the 
subject  of  the  aetion  ia  ritnated. 

[Bd.  Note.r-For  other  cases,  see  Tenne,  Gent 
Dig.  H  4-U;  Dec.  Dig.  fST*] 

2.  PABTrnoH  (i  43*)— Vends  of  Aotioks— 
Statute. 

An  action  by  some  of  the  devisees  of  land 
to  have  the  land  wAd  and  the  proceeds  divided, 
brought  under  Ov.  Code  Prac.  {  490,  subsec. 
2,  is  an  action  for  partition  of  each  land  by 
sale,  and  must  be  brought  in  tbe  county  where 
the  personal  representative  qualified,  under  Civ. 
Code  Prac.  |  66.  prescribing  the  venue  of  ac- 
tions for  partlUon  of  the  real  estate  of  a  de- 
ceased person. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  ft  107-110;  Dec.  Dig.  |  43,*] 

Appeal  from  Gireutt  Gonrt;  ^rlan  County. 

Action  J<An  B.  Bordng  and  oQiers 
against  Mary  L.  Melcon  and  others  for  the 
sale  of  two  tracts  of  land  and  a  division  of 
tbe  proceeds.  From  a  Judgment  awarding 
a  sale  of  tbe  first  tract,  bat  denying  tbe  aale 
of  tbe  second  tract,  plalntiifs  appeal.  Af- 
firmed. 

Clay  &  Carter,  of  Harlan,  for  appellants. 
J.  8.  Forester,  of  Harlan,  for  Infant  appel- 
lees. G.  C.  Willlauu,  of  Mt.  Yemon,  and 
H.  3.  Johnson,  of  London,  for  other  appel- 
lees. 

HANNAH.  J.  In  1903  Vincent  Boreing 
died  testate,  domiciled  In  Laurel  county,  and 
his  will  was  probated,  and  administrators 
with  the  will  annexed  were  ai^inted  and 
Quallfled  therein. 

On  May  26,  1013,  John  B.  Boreing  one  of 
tbe  children  of  Vincent  Boreing.  and  a  dev- 
isee under  his  will,  instituted  this  action  in 


the  Harlan  circuit  court  against  the  other 
devisees  under  the  will,  seeking  a  sale  aod 
division  of  the  xnrooeeds  of  sale  of  two  cer- 
tain tracts  of  land  in  Harlan  county,  devised 
to  them  by  the  wlU  of  Tlnoent  Bordn£ 
Whidi  landa*  it  Is  conceded,  are  Indlvl^fc 

The  guardian  ad  Utem  for  two  of  the  de- 
fendants, by  an  answer  filed  for  them,  ques- 
tioned the  Jurisdiction  of  the  Harlan  circuit 
court  to  sell  the  second  tract  described  in  the 
petition  and  sought  to  be  sold  in  this  action, 
for  the  reason  that  on  May  S,  1913,  an  action 
bad  been  instituted  in  the  Laurel  drcnit 
court  by.  part  of  tbe  devisees  under  said  wHI 
against  tbe  other  devisees  thereunder,  seek- 
ing the  sale  and  division  of  the  proceeds  of 
the  sale  of  a  numba  of  tracts  of  land  situat- 
ed in  eight  different  counties,  among  said 
tracts  being  the  second  tract  sought  to  be 
sold  in  this  action  In  the  Harlan  circuit  court 

Upon  a  trial,  the  chancellor  adjudged  a 
sale  of  the  first  tract  in  the  petition  describ- 
ed, but  declined  to  order  a  sale  of  the  second 
tract,  which  was  included  in  the  action  in- 
stituted in  the  Laurel  circuit  court;  and  from 
that  part  of  the  judgment  denying  a  sale  at 
the  second  tract,  the  plaintiffs  appeaL 

[1]  1.  This  action  Is  brought  under  sub- 
section 2  of  section  490  of  the  Civil  Code, 
which  permits  the  sale  of  real  property 
Jointly  owned  by  two  or  more  persons,  in 
an  action  brought  by  either,  though  the  plain- 
tifl  or  defendant  be  of  nnsonnd  mind  or  an 
infant,  where  the  estate  is  In  possession,  and 
cannot  be  divided  without  materially  im- 
pairing the  value  thereof,  or  the  value  of 
the  plaintiff's  interest  therein.  And,  bad  tbe 
joint  owners  of  the  lands  herein  sought  to 
be  sold  derived  their  title  in  some  manner 
other  than  as  heirs  or  devisees  of  a  deceased 
person,  the  venue  of  the  action  would  un- 
doubtedly be  governed  and  controlled  by  sub- 
section 3  of  section  62  of  the  Civil  Code, 
which  iMOTldes  that  actions  for  the  sale  of 
real  property  under  tttie  10.  c.  14,  of  the  Civ- 
il Code  (of  which  title  and  chapter  section 
490  is  a  part),  must  be  brou^t  In  the  coun- 
ty in  which  the  subject  of  the  action  or  some 
part  thereof  is  situated. 

[2]  But  this  is  an  action  brought  by  part 
against  the  other  devisees  under  the  will  ts 
sell  the  real  estate  devised  under  the  will  and 
divide  the  proceeds  thereof  among  said  dev- 
isees, upon  the  ground  that  partition  by  al- 
lotment In  kind  cannot  t>e  had  becanse  the 
property  la  indivisible.  In  other  words,  It  Is 
what  might  be  termed  an.  action  for  parti- 
tion; but  for  partition  by  sale,  rather  than 
allotm^t  in  kind.  An  action  for  the  parti- 
tion of  the  real  estate  of  a  deceased  person, 
under  section  66  of  the  Civil  Code,  must  be 
brought  in  the  county  in  which  the  persons] 
representative  qualified.  This,  of  conne,  re- 
fers to  allotment  in  kind.  And,  It  to  ob- 
tain an  allotment  in  kind  of  the  nal  estate 
of  a  deceased  perscm,  tbe  action  therefor 
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nrast  be  IntltDted  in  tbe  county  where  the 
penonal  rqiHresentatlTe  qoaUfled,  then  an 
action  to  partition  it  t>7  a  sale  and  dlvialon 
of  tbe  proceeda  of  aate,  npon  the  ground 
that  tbe  property  is  indirlsible,  nrast  also 
be  brought  In  the  conntr  vhen  the  personal 
repreaentattva  qnallfled.  To  bold  otberwlae 
would,  be  to  Bay  that,  U  a  tract  ot  land  so 
owned  were  divisible,  the  action  nnut  be 
brou^t  where  the  personal  r^resentatlTe 
qualified;  bnt,  U  not  divisible,  then  the  action 
must  be  bron|^t  In  the  county  where  tbe 
land  Is  sitoated.  Sndi  Is  manifestly  luit  the 
Intent  of  the  provisions  of  the  Civil  Cod& 

Nor  do  we  consider  tbe  conclusion  herein 
arrived  at  as  being  In  conflict  with  Perkins 
V.  McGarley.  97  Ky.  43,  29  S.  W.  867.  dted 
by  appellant  In  that  case  the  testator  died 
In  Lincoln  county,  his  administrator  qualified 
therein,  and  his  estate  was  settled,  and  all 
of  the  real  property  disposed  of  by  tibe  dev- 
Isees.  except  one  tract  of  land  situated  In 
tiarrard  county.  Thereafter  an  action  was 
instituted  In  the  Garrard  circuit  court  by 
part  against  the  other  Joint  owners  of  that 
tract  of  land  to  sell  it  and  divide  the  pro- 
ceeds among  them;  It  being  alleged  that  to 
partition  it  would  materially  impair  its  val- 
ue. The  court  held  that  such  action  could  hv 
brought  in  Garrard  county,  as  if  the  jolot 
owners  had  not  derived  title  under  a  will. 

The  case  of  Phalan  v.  Louisville  Safety 
Vault  &  Trust  Co.,  88  Ky.  24,  10  S.  W.  10, 
10  Ky.  Law  Rep.  663,  is  practically  on  all 
fours  with  the  case  at  bar.  In  that  case  suit 
was  instituted  in  the  Louisville  chancery 
court  by  part  against  the  other  heirs  of  one 
Siitfleld,  seeklug  the  sale  of  lands  owned 
Jointly  by  them  in  Tx)0i8ville,  and  In  Henry, 
Oldham,  and  Hardin  counties.  The  court 
said :  "The  only  question  is :  Had  the  chan- 
cery court  of  Louisville  jurisdiction  of  the 
entire  realty,  with  the  power  to  sell  the  land 
in  Henry  county  [a  part  being  in  Oldham]? 
We  think  the  subject  of  the  action  was  the 
divMon  of  the  proceeds  of  the  land  between 
the  heirs  on  tbe  ground  that  no  allotment  in 
kind  could  be  made  without  Impairing  the 
value  of  each  interest;  that  no  step  could 
have  been  taken  In  but  one  Jurtsdlction  so  as 
to  give  complete  relief.  In  that  Jurisdiction 
the  ancestor  died,  the  children  all  lived,  and 
much  of  the  real  estate  was  located ;  it  was 
file  Jurisdiction  to  order  the  partition,  and 
none  other  could  have  made  the  allotment. 
If  BO,  we  perceive  no  reason  why  the  petition 
was  not  properly  filed  In  the  Louisville  chan- 
cery court,  setting  forth  the  fact  that  no  di- 
vision could  be  made  without  impairing  the 
value  of  the  property,  and  asking  a  sale  for 
reinvestment  The  Code  provides,  concern- 
ing real  property,  that:  'Actions  must  be 
brought  in  the  county  In  which  the  subject 
of  the  actlou  or.  some  part  thereof  is  situat- 
ed.' Now,  the  subject  of  the  action  here  la 
tbe  partition  of  the  lands  or  its  proceeda  be- 


tween these  beiiB,  or  ratbtt  a  wle,'aa  no  divi- 
sion oonld  be  had  without  impairing  ttie  val- 
ue of  ea^  chUd'a  interest;  a  part  of  tbe  sub- 
ject of  the  action  being  within  tbe  Jurisdic- 
tion in  wfaidi  tile  reUef  la.  aoni^t  by  the 
plaintiff  against  otiwrs  equally  Interested, 
Tba  juriadictkni  was  properly  entertained, 
and  It  was  not  neoeaaary  for  this  guardian 
to  have  butitnted  separate  snltB  in  Hardin, 
Henry,  and  Jefferacm  counties,  alleging  the 
Mme  state  of  fftcta  in  order  to  a  dlvlston  of 
tbe  estate." 

We  think  this  the  correct  rule.  A  sale  and 
division  of  the  proceeds  of  sale,  being  merely 
a  form  of  partition,  and  pennlsslble  when  al- 
lotment  in  kind  would  result  In  impairing  the 
value  of  the  shares,  where  the  parties  claim 
as  devlaeea,  tbe  acttfui  Cor  aale  and  dlvlalwi 
ot  the  proraeds  of  aale  of  pn^terty  ao  owned. 
Is  ijovemed  by  the  same  provision  aa  to 
venua  as  an  action  fm  allotment  In  kind. 

The  Laurel  drcott  court,  therefore,  haa 
exclusive  Jurisdiction  of  actions  to  sell  the 
lands  devised  by  Vincent  Borelng  ud  to  di- 
vide the  proceeds  of  such  sales  among  the 
devisees;  and  tbe  chane^or,  In  the  case  at 
bar.  In  the  Harlan  drcnlt  court,  prapwly  de- 
clined to  order  a  sate  of  the  second  tract  In 
the  petttitm  described. 

Tbe  Harian  dicult  court  bad  no  JnrUdle* 
tion  to  sell  the  first  tract,  bat  there  was  no 
plea  to  the  Jnriadictlon  of  the  court  In  re- 
spect to  that  tract,  and  only  tbe  plaintiff 
appeals  from  the  Judgment 

Henca  tbe  Judgmrait  Is  affirmed. 


7INGENT  T.  HATORAFT. 
(Court  of  Appeals  of  Kentucky.   May  13, 1914.) 

1.  LOOB  AND  LOQOnfa  (I  8*)— OonVSTANCB  OF 

TlHBBB—OWNERSHlP  OP  MaST. 

Though  a  conveyance  of  land  reserved  to 
the  grantor  all  of  tbe  timber  tbereos,  wbicb 
included  beech  trees,  with  the  rlriit  to  remove  it 
within  seven  yean,  mast  which  grew  on  the 
beech  trees  and  ripened  and  fell  to  tbe  ground 
within  tbat  time  belonged  to  the  grantee,  and 
not  to  the  owner  of  tbe  timber ;  tbe  reservation 
(KHitemplating  the  timber  itself  sod  not  its  Inci- 
dental fruits.  ' 

[Ed.  Note.— For  other  eases,  see  Logs  and 
Logging.  Cent  Dig.  ||  6-12;  Dec.  Dig.  1  S.*] 

2.  Logs  and  Looqiho  ({  3*)— Oonvbyancb  of 
Timber. 

A  sale  or  'reservation  of  timber  to  be  cut 
and  removed  within  a  specified  time  conveys  or 
reserves  only  so  much  tbereof  as  may  be  cut  and 

removed  wltbin  tbat  time. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  U  6-12;  Dec.  Dig.  |  3,*] 

Appeal  from  Circuit  Court,  E^dmonsou 
County. 

Action  by  S.  R.  Haycraft  against  Roscoe 
Vincent.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

M.  M.  Logan  and  Ora  E.  Hazelip,  l>oth  of 
Frankfort  and  Orlder  A  Logan,  of  Browns- 
ville, for  appellant 
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CLAY.  O.  On  Marcli  81,  1908,  GUlla  Vin- 
cent conveyed  to  S.  R.  Haycraft  a  tract  of 
land  containing  about  36  acres.  The  deed 
contained  the  following  reservation:  "The 
party  of  the  first  part  reserves  all  timber  upon 
the  land  herein  conveyed  with  the  free  and 
unobstmcted  right  to  cut  and  remove  sbme 
for  the  final  period  of  seven  years  from  this 
date."  On  July  20,  1911,  01111b  Vincent  sold 
and  conveyed  to  Roscoe  Vincent  the  timber 
growing  upon  the  land  which  he  had  previ- 
ously sold  to  Haycraft  On  April  29,  1912, 
Haycraft  sold  and  conveyed  the  land  to  Ros- 
coe Vincent;  the  deed  containing  a  provision 
to  the  effect  that  Haycraft  was  to  have  the. 
use  and  possession  of  the  land  until  January 
1,  1913.  The  timber  on  the  land  consisted 
prlndpally  of  beech  trees.  In  the  year  1912 
there  grew  upon  these  trees  a  v^  large 
amount  of  mast,  which  is  chiefiy  valuable  as 
a  food  for  hi^  The  beech  mast  ripened  and 
fell  on  the  ground  in  the  months  of  October 
and  November. 

[11  The  question  is:  Who  is  the  owner  of 
the  beech  mast— Roscoe  Vincent,  who  had  ac- 
quired title  to  both  the  timber  and  the  land, 
or  Haycraft,  who  had  retained  the  use  and 
possession  of  the  land  until  January  1,  1913? 
The  court  below  held  that  the  mast  t)elonged 
to  Haycraft   Roscoe  Vincent  appeals. 

The  argument  for  Vincent  Is,  in  brief,  as 
follows:  The  reservation  of  the  timber  was 
a  reservation  of  an  Interest  In  the  land. 
Haycraft  never  acgnlred  any  title  whatever 
to  the  timber.  Therefore,  when  he  reserved 
the  use  and  possession  of  the  land,  he  re- 
served only  the  title  which  he  then  had.  The 
reatfvatlon  of  the  timber  carried  with  it  the 
reservation  of  the  fruit  of  the  timber.  Hav- 
ing no  title  to  the  timber  Haycraft  could  in 
no  way  aognlre  title  to  the  fruit  of  the  tim- 
ber. In  this  connection  It  is  insisted  that 
the  case  Ib  not  unlike  that  of  a  fruit  tree 
OT«hangbig  the  premises  of  anotbw,  In 
which  event  it  is  generally  held  that  the  ftnlt 
belongs  to  the  owner  of  the  soil  on  which 
the  tree  Is  growing,  and  not  to  him  on  whose 
soil  the  fruit  happens  to  tan.  Skinner  v. 
Wilder,  S8  ft.  115,  88  Am.  Dec.  646;  L^man 
V.  Hale,  11  Conn.  177,  27  Am.  Dec.  728;  Hoff- 
man T.  Armstrong,  48  N.  T.  201,  8  Am.  Rep. 
537;  mckey  v.  Ulchlgan  Central  R.  B.  Co., 
96  Mich.  498, 65  N.  W.  989, 21  L.  B.  A.  720,  85 
Am.  St  R^  621. 

It  may  be  conceded  tliat  It  was  the  pnr> 
pose  of  Haycraft  to  reserve  until  the  follow- 
ing January  Ist  whatever  estate  be  had  in  the 
land  bs  virtue  of  his  original  deed,  and  that 
the  case  is  precisely  the  same  as  if  the  ques- 
tion were  between  him  and  his  grantor,  Glllis 
Vincoit  It  may  also  be  conceded  that  mast 
Is  as  much  the  fruit  of  the  beech  tree  as  fh» 


acorn  is  of  the  oak,  the  'diestnut  of  the  <^e8t- 
nut  tree,  or  the  walnut  of  the  walnut  tree. 
Bnllen  v.  Denning,  6  Bam.  &  C  842;  United 
States  V.  Nordllnger,  121  Fed.  690,  58  C  C. 
A.  438.  The  case,  however,  la  not  sbntlar  to 
that  of  fruit  growing  on  the  land  of  one  land- 
owner and  falling  on  the  land  of  another. 
In  the  latter  case  the  landowner  on  whose 
soil  the  fruit  falls  has  no  Interest  in  the  ad- 
joining land  of  which  the  tree  Is  a  part  Nor 
do  we  think  the  case  Is  exactly  like  that  at 
the  reservation  of  an  ondiard  or  of  certain 
fmit  trees.  Th»  sole  pnriwse  of  reserving  an 
orchard  or  cotoin  fruit  trees  woold  be  to  re- 
s«ve  the  fmlt,  for  fruit  trees  are  valuable 
for  the  fmlt  alone.  After  all,  think  the 
case  tarns  on  the  Intention  of  the  parties  hi 
reserving  the  timber.  Manifesfty,  the  mahi 
purpose  of  the  reservation  was  the  timber 
itself;  and  not  the  incidental  fndts  of  the 
timber. 

[2]  It  is  the  general  mle  that  a  sole  or  res- 
ervation of  timber,  to  be  cut  and  removed 
within  a  specified  time,  is  a  sale  or  reserva- 
tion of  only  so  much  as  may  be  cut  and  re- 
moved within  that  time.  AdUns  v.  Hnff.  58 
W.  Va.  645,  62  S.  E.  773,  3  L.  R.  A.  (N.  S.) 
649,  6  Ann,  Gas.  246  ;  25  Cyo.  1551,  1552: 
Jackson  v.  Hardin,  87  S.  W.  1119,  27  Ky.  Law 
Rep.  1110;  Chestnut  v.  Green,  120  Ky.  .385. 
86  S.  W.  1122,  27  Ky.  Law  Rep.  838.  There- 
fore the  removal  of  the  timber  within  tbe 
time  specified  is  an  element  necessary  to  the 
completion  of  the  title.  Here  the  original 
grantor,  GiUls  Vincent,  during  the  time  that 
the  title  to  the  timber  was  in  him,  and  there- 
after the  grantee  of  the  timber,  Roscoe  Vin- 
cent, had  the  right  at  any  time  before  the 
expiration  of  seven  years  to  cut  and  remove 
tbe  timber  In  question.  Therefore,  while  the 
use  and  possession  of  the  land  were  reserved 
by  Haycraft  Roscoe  Vincent  had  a  right  to 
go  upon  the  land  and  cut  and  remove  the 
timber.  In  doing  this  he  had  the  right  to 
take  away  anything  that  was  a  constltoeDt 
part  of  the  timber.  This  carried  with  it 
the  right  to  take  the  mast  so  long  as  it  was 
on  the  trees.  When,  however,  the  mast  be- 
came ripe  and  tell  on  the  ground.  It  was  do 
longer  a  part  of  the  timber,  and  the  right  to 
cut  and  remove  tbe  timber  did  not  carry 
with  It  the  independent  right  to  go  on  the 
premises  and  carry  away  the  falloi  mast 
That  being  true,  we  conclude  tliat  the  re- 
tention of  the  use  and  possession  of  the 
land  until  the  followii^  January  lot  gave  to 
Haycraft  tbe  right  to  appropriate  to  his  own 
use  the  ripened  mast  which  bad  Calloi  on 
the  grouud  during  t3ie  montlis  of  October 
and  November. 

Judgment  affirmed. 


Digitized  by 


Kr-)      HIRAM  BIX)W  STAVE  CX>.*S  TBUSTBE  T.  PADtTCAll  COOPEBAQE  CO.  015 


HIRAM  BLOW  STAVE  GO.'S  TRUSTEE  v. 

FADUGAH  COOPERAGE  CO. 
<Court  of  Appeal*  of  Kentuck?-   May  18.  1914.) 

1.  KVIDKITOE  (i  461*)— PaKOL  EVIDENCE— AS- 
BKONUBNn  or  NBOOXIABU  INSTSUIIKNTS. 

Where  a  corpontioti  and  a  firm  under  the 
same  maDagement  became  bankrupt,  and  the 
trustee  of  the  bankrupt  corporation  brought  BOit 
on  a  draft  given  to  the  firm  by  a  debtor  thereof, 
on  the  theory  that  the  corporation  at  the  time 
of  the  filing  of  the  petition  in  bankruptcy  was 
the  owner  of  the  draft  aader  an  aaslgnment 
made  by  the  firm,  and  the  debtor  relied  *on  a 
settleiQent  with  the  trustee  of  the  firm,  which 
included  the  drafL  and  fraud  on  the  part  of  the 
firm,  evidence  of  the  settlement  and  toe  fact  that 
the  draft  was  incladed  therein  was  admissible, 
notwithstanding  the  written  assignment  of  the 
draft. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2129-2133 ;  Dec.  Dig.  {  4C1.*] 

2.  Bankbuftct  (§  303*)— Settlbmbnt^— Evi- 

DEKCX— QnXSnOH  FOB  JUBT. 

In  an  action  by  the  trastee  in  bankruptcy 
of  a  corpoiation  on  a  draft  by  a  debtor  of  a 
firm  under  the  same  management  and  also  ad- 
judged a  bankrupt,  evidence  held  to  show  a  com- 
plete settlement  between  the  trustee  In  bank- 
ruptcy of  the  firm  and  the  debtor,  which  lettls- 
ment  incladed  the  draft,  defeating  a  recovery 
thereon. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  H  458-462;  I>ec  Dig.  |  303.*] 

3.  Appeal  and  Ebbob  (|  1006*)— Vkbdiot— 

Co  NOLUSITENI»8. 

Where  two  juries  rendered  the  same  verdict 
on  the  same  evidence,  which  was  conflicting,  the 
last  verdict  would  not  be  disturbed  on  appeal. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
aror^^Cent  Dig.  H  3861-3954;  Dea  Dig.  | 

Ameal  from  Circuit  Conr^  HcCracto 
Connty. 

Action  by  the  Hiram  Blow  Stave  Com- 
pany's trustee  In  bankruptcy  against  the 
Padncah  Cooperage  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Campbell  &  Campbell  and  J.  D.  Mocqoot, 
all  of  Paducah,  for  appellant  Berry  &  Orass- 
ham,  of  Paducah,  for  appellee. 

SETTIiE,  J.  Prior  to  November  29,  1911, 
the  Hiram  Blow  Stave  Company,  a  Tennessee 
corporation,  wa«  engaged  for  several  years  in 
the  tnanufticture  and  sale  of  staves  In  that 
state;  Its  chief  oflSce  being  In  the  dty  of 
Nashville.  At  tbe  same  time  there  was  doing 
business  In  the  same  state  a  copartnership, 
styled  Hiram  Blow  &  Co.;  V.  J.  Blow  being  a 
member  of  the  firm  and  also  a  leading  stock- 
holder In  and  officer  of  the  Hiram  Blow  Stave 
Company.  The  corporation  and  copartner- 
ship occupied  tbe  same  office  and  were  both 
QQder  tbe  same  management.  The  firm,  Hi- 
ram- Blow  &  Co.,  bad  large  business  dealings 
1n  Tennessee  and  other  states  in  staves,  stave 
timber,  and  equipment  In  the  fall  of  1911 
both  the  corporation  and  copartnership  be- 
-came  insolvent  and  were  thrown  into  bank- 
niptcy.  Tbe  Hlrav  Blow  Stave  Company 
tras  adjcdsed  a  bankrapt  In  a  fMeral  court 


of  Tennessee  on  the  29th  day  of  Xoveuler, 
1911,  and  the  flrm,  Hiram  Blow  ft  Co.,  was 
adjudged  a  bankrupt  In  the  same  court  on 
the  28d  of  December,  1911.  William  L.  Tally 
was  elected  trustee  in  bankruptcy  of  the 
Hiram  Blow  Stave  Company,  and  H.  B. 
Carter.  J.  T.  Howell,  and  John  Eaity  trus- 
tees In  bankrnptcy  of  Hiram  Blow  &  Co. 

Prior  to  the  bankruptcy  of  Hiram  Blow  & 
Co.  it  had  lai^  deallnga  with  Uie  appellee, 
Padncata  Cooperage  Oompanr,  a  Kentucky 
corporatlim  engaged  in  tbe  stave  and  timber 
business  In  the  city  of  Paducah,  and  at  the 
time  it  went  Into  bankruptcy  held  large 
claims  against  tbe  latter.  One  of  the  <rt]ligB- 
tlons  of  tlie  ^^idncah  Ooopen^  Company  to 
Hiram  Blow  ft  Co.  was  a  draft  of  $902.30, 
dated  September  22.  1911,  and  due  90  daj-s 
thereafter.  On  the  etb  day  of  H&xtti,  1918, 
the  ai^lant,  WUUam  li.  Tally,  trustee  In 
bankrupt^  ot  tiie  Hiram  Blow  Stare  Com- 
pany, brought  suit  upon  this  draft  against 
the  appellee,  Paducah  Cooperage  Cranpany,  In 
die  UcCracken  drcolt  court,  alleging  In  tbe 
petition  that  the  Hiram  Blow  Stave  Com- 
pany, at  the  time  of  filing  Its  petltl<m  in  bank- 
ruptcy and  of  being  adjudged  a  bankrupt, 
was  the  owna  and  in  poBseaalon  of  the  draft 
under  and  by  virtue  ot  a  sale  and  aaalgnment 
thereof,  made  to  It  by  Hiram  Blow  ft  Co. 
September  22,  1911.  and  that  thereafter  the 
draft  with  other  assets  ot  the  Hiram  Blow 
Stave  Company,  went  into  the  hands  of  the 
appelant  Tally,  its  trustee  in  bankruptcy. 
The  prayer,  of  the  petition  asked  Judgment 
against  the  Paducah  Cooperage  Company  for 
the  amount  of  the  draft  with  interest  from 
its  date,  and  the  costs  of  the  action. 

The  answer  of  the  appellee,  Paducab  Coo- 
perage Company,  denied  that  the  Hiram 
Blow  Safe  Company  had  ever  been  tbe  owner 
or  holder  of  the  draft  or  that  it  bad  been 
assigned  to  It  by  Hiram  Blow  ft  Co.,  and  also 
denied  that  the  appellant  Tally,  as  trustee  in 
bankruptcy  of  the  Hiram  Blow  Stave  Com- 
pany, was  entlUed  to  recover  of  It  the  amount 
of  the  draft  or  any  part  thereof.  It  was 
further  alleged  In  the  answer  that  on  Janu- 
ary 26,  1912,  the  appellee  throngh  its  man- 
ager, W.  F.  Paxton,  made  with  Hiram  Blow 
ft  Co.,  through  its  trustees  In  bankruptcy,  a 
full  and  complete  settiement  of  all  matters  of 
account  between  appellee  and  Hiram  Blow  ft 
Co.,  in  which  settlement  appellee  compro- 
mised with  and  paid  to  the  trustees  in  bank- 
ruptcy of  Hiram  Blow  ft  Co.  Its  entire  indebt- 
edness to  them;  that  the  draft  of  $902.30 
in  controversy  was  one  of  the  Items  of 
indebtedness  Included  In  the  settlement  and 
then  paid  by  appellee,  which  draft  was  then 
produced  by  and  was  in  the  possession  of  the 
trustees  in  bankruptcy  of  Hiram  Blow  ft  Co. 
as  an  asset  of  the  bankrupt  estate,  but 
through  mistake  or  oversight  It  wBs  left  by 
appellee  In  the  possession  of  the  trustees  in 
bankruptcy  of  Hiram  Blow  ft  Co.  Further 


*Fw  other  esMS  bm  nma  topic  and  Motion  HVKBBR  in  Deo.  Die  *  Am.  Dig.  Koy-No.  SoriM  *  Rqt'r  IndoxM 

Digitized  by  GooqIc 


618 


166  SOUTU  W  JEtfrUIBN  BBFOB33IB 


averments  of  the  answer  as  to  the  sabseaiieiit 
posBeBEdon  of  tlie  draft  by  the  apiwUant,  Tal- 
ly, trustee  in  bankruptcy  of  the  Hiram  Blow 
Stave  Company,  will  better  appear  from  the 
following  excerpt  copied  therefrom : 

"Defendant  farther  states:  That  after  this 
settlement  was  had  between  this  defendant 
and  the  trustees  of  Hiram  Blow  &  Co.,  in 
which  settlement  this  draft  was  paid  and 
satisQed,  the  said  trustees  of  Hiram  Blow  & 
Co.  fraudulently  and  without  consideratloQ  of 
any  kind  paid  to  them  or  paid  to  anybody  by 
the  Hiram  Blow  Stave  Company,  procured 
the  Indorsement  by  Hiram  Blow  &  Co.,  by 
Charles  A.  McQuay,  cashier,  over  to  the  Hi- 
ram Blow  atave  Company,  and  the  said  Hi- 
ram Blow  Stave  Company,  although  now  the 
pretended  owner  and  holder  of  said  draft, 
never  paid  to  Hiram  Blow  &  Co.,  or  to  any- 
body, anything  for  said  draft,  bat  received 
some  and  took  same  under  this  fraudulent 
assignment,  and  by  reason  thereof  it  has  no 
Interest  In  said  draft  and  is  not  entitled  to 
maintain  this  action  by  Its  trustee  In  bank- 
ruptcy. That  at  the  time  said  draft  was 
turned  over  to  the  Hiram  Blow  Stave  Com- 
pany and  came  Into  its  possession,  the  Hiram 
Blow  Stave  Company  knew  that  said  draft 
had  been  settled  in  the  adjustment  of  ac- 
coonta  between  this  defendant  and  Hiram 
Kow  ft  Ga,  and  knew  that  said  draft  bad  by 
mistaln  or  overaiglit  been  left  in  the  posses- 
edon  of  Hiram  Blow  &  Co." 

Thio  afflrmatlTe  matter  of  tka  answer  was 
oontroverted  by  r^dy.  Thereafter  a  Jury 
trial  resulted,  and  a  verdict  was  letura^  in 
behalf  of  appellee.  But  at  the  same  term  the 
circuit  court  granted  appellant  a  new  trial. 
At  a  subsequent  tenn  a  second  trial  resulted 
in  a  verdict  in  behalf  of  appdlee,  and,  the 
drcnlt  oonrt  havli^  overruled  aivellant'a 
second  motion  for  a  new  trial,  he  has  ap- 
pealed. 

The- grounds  ni^ed  fOr  reversal  are:  First, 
ttiat  the  drcnlt  oonrt  erred  in  permitting 
Incompetent  evidence  to  go  to  the  jury  over 
his  objection;  second,  that  the  verdict  of  the 
Jury  and  the  Judgment  of  the  court  were  con- 
trary to  law  and  not  Bustalned  by  the  evi- 
dence. 

[1]  The  evidence  complained  of  la  that  of 
appellee's  manager,  W.  r.  Paxton,  with  re- 
spect to  the  settlement  made  by  hhn  for  ap- 
pellee wlUk  thB  trostees  In  bankruptcy  of 
Hiram  Blow  ft  Co.,  and  particularly  that 
part  of  his  testimony  as  to  the  production  at 
that  time  of  the  draft  and  its  payment  by 
appellee.  The  contention  as  to  the  taicompe- 
teacy  of  this  evidence  rests  uptm  the  theory 
that  the  writing  app^rltig  on  the  back  of  the 
draft  over  the  signature  of  Hiram  Blow  & 
Po.,  of  date  September  22,  1911,  constituted 
on  asslgnmoit  of  it  to  the  Hiram  Blow  Stave 
Company  as  of  that  date,  and  there  being 
nothing  further  appearing  upon  the  draft 
showing  its  xeasslgument  by  the  Hiram 
Blow    Stave    Comimiiy    to    Hiram  Blow 


ft  Co.  before  the  former  went  into  tMink- 
ruptcy,  It  must  be  treated  as  the  property 
of  the  Hiram  Blow  Stave  Company  when  it 
was  adjudged  a  bankrupt,  and  apptilant,  as 
its  trustee,  came  into  possession  of  Its  assets ; 
therefore,  that  any  evidence  of  an  act  done  or 
statement  made  by  a  trustee  or  any  repre- 
sentative of  Hiram  Blow  &  Co.,  at  the  time 
of  the  settlement  between  them  and  appellee, 
with  respect  to  the  ownership  of  the  draft  or 
its  inclusion  In  such  settlement,  should  not 
have*  been  allowed  to  prevent  a  recovery 
upon  the  draft  by  the  assignee  thereef.  In 
support  of  this  contention  we  are  dted  to 
numerous  decisions  holding,  in  efTect,  that, 
while  admissions  made  by  the  holder  of  a 
negotiable  Instrument,  before  transfer  there- 
of, are  competent  evidence  against  one  to 
whom  It  Is  transferred  after  maturity,  dec- 
larations made  by  a  former  holder  of  a  nego- 
tiable instrument  after  it  has  been  transfer- 
red by  him  are  Incompetent  as  against  a  sub- 
sequent holder.  The  defect  underlying  this 
contention  is  that  it  Ignores  a  material  i«rt 
of  the  defense  interposed  by  anwllee's  an- 
swer, which  is  that  there  was  never.  In  fact, 
an  actual  assignment  or  delivery  of  the  draft 
by  Hiram  Blow  ft  Co.  to  the  Hiram  Blow 
Stave  Company,  but  that  the  Indorsement 
on  the  instrument,  by  which  it  is  claimed 
It  was  assl^wd,  was  franduleptly  made,  and 
therefore  never  transferred  the  title  to  the 
draft  to  the  Hiram  Blow  Stave  Company. 
If  there  was  any  evidence  introduced  on  the 
trial  tbat  conduced  to  support  this  defense,  it 
should  have  gone  to  the  Jury  as  well  as  the 
evidence  of  paymeni;  Uiat  they  oOgbt  deter- 
mine whether  the  draft,  at  tbe  time  of  the 
settl^Doit  in  question,  was  the  property  of 
the  trustees  in  bankruptcy  of  Hiram  Blow  ft 
Co.,  because  owned  by  that  company  at  the 
time  It  was  adjudged  a  bankrupt,  and,  it  so, 
irtiether  it  was  taken  into  account  in  the 
settlemrait  and  then  paid.  In  other  words, 
appellee  made  the  defense  that  the  draft  was 
never  tbe  property  of  the  Hiram  Bhiw  Stave 
Company,  but  that  the  title  thereto  contlnoed 
and  remained  in  Hiram  Blow  &  Co.  until  It 
was  adjudged  a  bankrupt,  by.  virtue  ot  which 
adjudication  it  passed  to  Its  trustees,  with 
whom  the  settlement  fi>r  appellee  was  mad& 
On  this  view  of  the  case  the  authorities  re- 
lied on  by  appellant  are  not  In  Uie  way  of 
appellee's  defense^ 

[2J  It  appears  from  the  testimony  of  Pax- 
ton,  appellee's  manager,  tiut  at  the  time  <tf 
the  aettlanoit  made  by  him  fi»  eweUee  with 
the  trustees  in  bankrovtoy  ot  Hiram  Blow  ft 
Go.  tbe  draft  ot  $902.30  was  in  die  poeses- 
slon  of  the  trustees  in  bankruptcy  of  .that 
company,  and  was  then  ivodnced  by  Charles 
A,  McQuay,  who  had  been  cashier  and  treas- 
urer of  HLram  Blow  ft  Go.,  and  was  admit- 
tedly acting  in  that  capacity  for  Its  trustees 
In  bankruptcy  at  the  time  of  the  settlement, 
and  In  charge  of  the  books  and  accounts 
that  had  formerly  belonged  to  the  bankrupt 
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partnerahUi.  According  to  the  testtmony  of 
Poxton,  during  tbe  settlonent  McQoay,  In  tbe 
presmce  <tf  H.  B.  Garter,  <Hie  of  tbe  tnuteee 
of  Hiram  Blow  &  Co.,  prodooed  the  draft  of 
9002.30,  and  in  doing  bo  said:  "We  have  this 
on  hand,  and  were  nnable  to  nae  it,  and  we 
are  ndghty  ^d  of  it,  because  yon  had  a 
mighty  hard  time  down  thwe,  and  anything 
that  helps  yon  In  this  matter  we  are  glad  to 
see."  In  addition,  Paxton  tesUfled  that  a 
writing  was  used  In  that  aetUement  by  Uie 
tnuteee  of  Hiram  Blow  it  Go.,  containing  a 
detailed  statement  of  the  varlons  Items  of 
tnd^»teduesB  owing  by  qn>titee  to  Hiram 
Blow  &  Co.,  the  last  item  in  which  statem«it 
was  the  draft  In  qneatlcm,  and  that  the 
entire  indebtedness,  iudading  this  draft,  was 
paid  and  discharged  qipellee  In  that  set- 
tlement A  CON  of  this  paper  was  Identified 
and  made  a  part  of  the  testimony  of  Paxton, 
and  we  do  not  find  In  the  record  that  its 
genuineness  or  correctness  is  denied  or  qnes- 
tioned  by  any  other  witness  testifying  in  the 
case. 

There  was,  then,  evidence  tm  the  trial,  fni^ 
nished  by  the  testimony  of  Paxton,  supported 
by  the  paper  referred  to,  that  the  trustees 
of  lllram  Blow  &  Co.  were  In  possesslra  and 
claiming  to  be  tbe  omiers  of  the  draft  at 
the  time  of  the  settiement,  and  that  the 
draft  was  an  item  of  indebtedness  from  ap- 
pellee to  Hiram  Blow  &  Co.  Iccluded  In  that 
settlement  and  then  paid,  along  wllh  all 
other  items  of  Indebtedness  owing  to  that 
company  by  it  If,  as  thus  shown  by  the  evi- 
dence in  appellee's  behalf,  the  trustees  in 
bankruptcy  of  Hiram  Blow  &  Co.  were,  at 
the  time  of  their  settlement  with  appellee, 
In  possession  of  the  draft  represented  that 
Hiram  Blow  &  Co.  had  been  unable  to  use  it, 
and  ln(dnded  it  In  the  statement  of  appellee's 
Indebtedness  to  that  company,  which  was 
then  discharged,  the  jury  had  the  right  to 
conclude  that  such  possession  of  the  draft 
by  tbe  trustees,  and  Its  inclusion  in  tbe  set- 
tlement made  by  them  with  appellee,  conduc- 
ed to  prove  their  ownership  of  it  and  sus- 
tain the  averment,  of  the  answer  that  the 
alleged  previous  assignment  of  the  draft  by 
Hiram  Blow  &  Co.  to  the  Hiram  Blow  Stave 
Company  was  a  fi*audulent  device  on  the  part 
of  Hiram  Blow  &  Co.  to  compel  its  payment 
by  appellee  the  second  time. 

It  is  true  that  one  of  tbe  trustees,  H.  B. 
Carter,  and  Charles  A.  McQuay  both  testified 
that  tbe  draft  of  $902.SO  was  not  Included  In 
the  settlement  made  by  the  trustees  of  Hiram 
Blow  &  Co.  with  appellee,  and  also  testified 
that  it  bad,  as  of  September  22,  1911,  been 
assigned  by  Hiram  Blow  &  Co.  to  the  Hiram 
Blow  Stave  Company;  but  we  do  not  find 
from  the  testimony  of  either  of  them  au>- 
Q>eciflc  denial  of  what  Paxton  said  as  to 
McQuay's  producing  the  draft  at  tbe  time 
of  the  settlement  and  what  be  then  said  with 
reference  to  the  inability  of  Hiram  Blow  & 
Co.  to  use  it  It  is  further  to  be  remarked 


that  the  ass^nmiCTt  appearing  on  the  draft 
above  the  signature  of  Hiram  Blow  &  Co. 
gives  support  to  tbe  testimony  of  Garter  and 
M  cQnay  that  It  had  been  assigned  by  Hiram 
Blow  &  Go.  to  the  Hiram  Blow  Stave  Com- 
pany AS  of  the  date  mentioned  In  the  asdgn- 
ment  But  this  support  is  no  greater  than 
that  given  the  teatimony  at  Paxton  as  to  the 
production  at  the  settlement  of  the  draft  by 
McQuay  and  Its  hicluaion  In  the  settlement, 
tuy  the  paper  furnished  Paxton  by  the  trus- 
tees of  the  latter. 

We  find  in  the  deposition  of  H.  B.  Carter 
certain  statements  wlUi  reCerence  to  the  buA- 
ness  methods  of  Hiram  Blow  &  Co.  and  the 
Hiram  Blow  Stave  Company,  whUfa  may 
serve  to  explain  the  object  of  the  assignment 
of  tbe  draft  by  the  formw  to  the  latter. 
Carter  had  been  connected  with  both  con- 
cerns before  their  bankruptcy,  and,  accord- 
ing to  his  testimony,  the  partnerdilp  of 
Hiram  Blow  ft  Go.  was  all  tbe  time  largely 
indebted  to  the  Hiram  Blow  Stave  Company 
and  it  was  the  cnstcun  between  them  for  Hi- 
ram Blow  ft  Go.  to  assign  and  turn  orer  to 
the  Hiiam  Blow  Stave  Company  its  diafts, 
to  be  discounted  by  the  latter  wherever  it 
had  sufficient  credit  for  that  purpose;  that 
an  attempt  was  made  by  the  Hiram  Blow 
Stave  Company  to  discount  the  draft  sued  on 
and  others  pursuant  to  this  method,  but  be- 
ing' nnable  to  do  so,  it  returned  this  draft  to 
the  office  at  NashviUe  occupied  by  Hiram 
Blow  ft  Co.  and  the  Hiram  Blow  Stave  Com- 
pany Jointly.  While  the  testimony  of  Carter 
does  not  go  to  the  extent  of  saying  that  upon 
the  failure  of  the  Hiram  Blow  Stave  Com- 
pany to  discount  the  draft  It  was  returned  to 
Hiram  Blow  &  Co.,  that  such  was  probably 
the  case  Is  shown  by  the  possession  of  the 
draft  at  the  time  of  the  settlement  by  Mc- 
Quay, cashier  and  bookkeeper  of  the  trustees 
In  bankruptcy  of  Hiram  Blow  ft  Ga,  and  his 
statement,  made  at  the  time  of  producing  It 
that  Hiram  Blow  ft  Co.  had  been  unable  to 
use  it  for  which  reason  it  was  charged  to 
appellee  and  accounted  for  In  the  settlement 
then  made.  Moreover,  the  paper  ahowlng 
appellee's  indebtedness  to  Hiram  Blow  ft 
Co.  contains  a  list  of  several  other  drafts 
drawn  on  appellee  by  Hlram  Blow  ft  Co.  and 
accepted  by  it  which,  after  being  assigned 
to  the  Hlram  Blow  Stave  Company  by  Hlram 
Blow  ft  Co.,  were  returned  to  that  company 
by  the  Hlram  Blow  Stave  Company. 

The  fact  that  all  the  Indebtedness  dne 
Hlram  Blow  ft  Ca  from  appellee  was  dis- 
charged by  the  terms  of  the  settlement  made 
between  the  latter  and  the  trustees  of  the 
former  January  26, 1912,  Is  not  denied  by  ap- 
pellant or  controverted  by  the  testimony  of 
Carter  or  McQuay.  The  contradiction  of  ap- 
pellee's witness  Paxton  by  Carter  and  HcQuay 
is  as  to  the  ownership  of  the  draft  at  the 
time  of  the  settlement,  and  whether  It  was 
then  paid  by  appellee;  the  testimony  of  Pax- 
ton, supported  by  HcQuay'a  production  of  the 
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draft  at  the  Bettlemokt  and  the  paper  Uwn 
famished  him  by  the  tmstecB,  being  to  the 
•effect  that  the  draft  belonged  to  the  trustees 
In  bankruptcy  of  Hiram  Blow  &  Ca  and  was 
-charged  to  and  paid  by  appellee  In  the  settle- 
ment, and  that  of  Garter  and  HcQnay  that  It 
was,  at  the  time  of  the  settlement,  the  prop- 
«rty  of  the  trustee  In  bankruptcy  of  the 
Hiram  Blow  Stave  Company,  and  was  not 
paid  by  appellee  at  that  time  or  at  aU. 

[3]  It  was,  however,  the  province  of  the  Jury 
to  accept  the  testimony  of  Faxton,  and  reject 
that  of  Carter  and  McQuoy ;  and,  this  having 
been  done  by  two  Juries,  we  are  not  dispos- 
«d,  In  the  light  of  the  record  presented,  to 
question  the  correctness  of  either  verdict,  or 
to  disturb  the  one  last  returned. 

In  view  of  the  character  of  the  defense 
Interposed,  there  Is  no  ground  for  our  hold- 
ing that  the  trial  court  erred  In  admitting 
the  testimony  of  Paxton  as  to  what  was  said 
and  done  by  Carter  and  McQuay  as  repre- 
sentatives of  Hiram  Blow  &  Co.,  with  respect 
to  the  draft  sued  on,  at  the  time  of  the  set- 
tlement and  when  they  were  in  possession  of 
the  draft  The  issues  presented  by  the  plead- 
ings and  proof  were  fairly  submitted  to  the 
Jury  by  the  Instructions  of  the  court,  which 
were  as  follows: 

"InBtmction  No.  1.  You  will  find  for  the 
plaintiff  In  the  sum  of  $902.30,  with  Interest 
from  December  21,  1911,  unless  yon  shall  be- 
lieve from  the  evidence  that  the  draft  sued 
on  and  in  controversy  In  this  case  was  In 
possession  of  the  trustees  of  Hiram  Blow  & 
Co.,  and  they  were  the  owners  thereof  at  the 
time  defendant,  Paducah  Cooperage  Com- 
pany, through  W.  P.  Paxton,  made  a  settle- 
ment of  the  difference  between  said  Paducab 
Cooperage  Company  and  Hiram  Blow  &  Co., 
and  that  after  said  settlement  said  draft  was 
fraudulently  transferred  or  delivered  by  said 
trustee,  or  by  his  authority,  to  the  Hiram 
Blow  Stave  Company,  In  which  event,  and  if 
you  shall  so  believe,  tnen  the  law  is  for  the 
defendant,  and  you  will  so  find. 

"Instruction  No.  2.  But  If  you  believe 
from  the  evidence  that  said  draft  was  In  good 
faith  assigned  and  transferred  to  Hiram 
Blow  Stave  Company  for  value  and  in  good 
faith,  before  said  settlement  was  made,  and 
that  said  Hiram  Blow  Stave  Company,  or  Its 
trustee  In  bankruptcy,  was  then  the  owner  of 
said  draft,  then  you  cannot  find  for  the  de- 
fendant, but  should  find  for  the  plalntlfF." 

Judgment  affirmed. 


BRANHAM'S  ADM*R  v.  BUCKLEY  et  al 

<Goutt  of  Appeals  of  Kentucky.  May  14.  1914.) 

1.  Apfejx  ahd  Euob  (i  216*}— Qunnoirs  in 
Trial  Coubi^Rkquest  fob  Instbugtion^ 

Nec  cssitt 

Where  plaintiff  charged  defendant  with 
neffligCDce  Id  operating  a  boiler  and  also  In 
maintaining  It,  but  did  not  offer  a  written  In- 
struction on  the  latter  ground  of  Diligence,  he 


could  not  comply  of  the  tMm  of  the  court 
to  instruct  the  jury  on  that  Issue. 

[EA,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  627,  628,  629,  630-441,  mO, 
662-676;  Dec  Dig.  S  216^ 

2.  Neoligencb  (I  32*)— Degbbb  of  Cabs  Re- 

quibed — Dxrrt  to  Licensee. 

Where  a  Iray  who  had  brought  com  to  a  mill 
to  be  ground  was  Invited  by  ue  proprietor  to 
go  into  the  boiler  room  and  warm  himaelf,  the 
proprietor  owed  him  a  duty  to  use  reasonable 
care  to  keep  the  premises  m  a  safe  condition, 
but  was  not  an  Insurer  of  the  boy's  safety. 

[Ed.  Note.— For  other  cases,  see  NcsUgence^ 
Cent  Dig.  f|  42-44;  Dee.  Dig.  {  82.*] 

B.  Steam  (1  6*)  —  Exblosion— NBOuarao— 

Pbbsuuftioh. 

Where  the  defendant  owed  the  plaintiff'i 
intestate  only  the  duty  to  exercise  ordinary  care 
to  prevent  injury,  the  fact  of  the  explotdom  of  a 
boiler  creates  no  presumption  of  QegUgeoce. 

[Ed.  Note.— For  other  cases,  see  Steam,  Cent 
Dig.  li  4-11 ;  Dec  Dig.  |6!*] 

4.  Appeal  ano  Ebbob  (§  216*)— Requests  fob 
Insxbuction— NEcKssrry— Res  Ipsa  Logui- 

TtJB. 

Where  plaintiff  requests  no  InstmctkMi  on 
the  doctrine  of  res  ipsa  loQuitur,  h«  cannot  com- 
plain of  the  failure  of  the  court  to  give  such  in- 
struction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  627,  628,  629,  630^^ 
660,  662-676;  Dec  Dig.  i  2\6*i 

6.  STBAM  (1  6*)— BXPLOSIOnS— ACTIOHB— 8UT- 

FICIENC7  OF  Evidence— Cabb  of  Boileb. 
Id  an  action  for  the  death  of  a  bo;  who  was 
killed  by  a  boiler  explosion  at  a  mill  where  he 
bad  gone  with  com  to  l>e  ground,  where  itefeod- 
ant  denied  negligence  in  maintaining  and  operat- 
ing the  boiler  as  cbatged  in  the  complaint,  a 
verdict  for  defendant  kM  not  to  be  ffagrastly 
against  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Steam,  Cmt 
Dig.  II  4-U;  Dec  Dig.  I 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Albert  Braoham's  administrator 
against  J.  K.  Buckley  and  another.  Judg- 
ment for  defendants,  and  plalntUT  appeals. 
Affirmed. 

J.  S.  Cllne,  of  Plkeville,  for  appellant 
7ork  &  Johnson,  of  Plkeville,  for  appellees. 

HANNAH,  J.  Appellees,  J.  K.  Buckley 
and  Thomas  Buckley,  operated  a  steam  grist- 
mill in  Pike  county,  to  which  the  residents 
of  the  neighborhood  would  take  com  to  hsve 
it  ground  into  meal ;  the  owners  of  the  mill 
taking  a  certain  proportion  of  the  com  as 
payment  for  the  grinding  thereof.  Albert 
Branbam,  a  boy  of  about  14  years  of  age,  on 
November  18,  1911,  went  to  appellees'  mill 
with  some  corn  for  the  purpose  of  having  It 
ground  into  meal;  and,  while  at  the  mill 
waiting  for  It,  he  went  Into  the  boiler  room 
for  the  purpose  of  warming  himself,  and  was 
standing  near  the  fire  box  when  be  was  In- 
jured by  steam  and  hot  water  thrown  npon 
him  by  an  exi^oslon  of  the  boiler,  so  that 
he  died  ^thln  48  hours  thereafter.  His  ad- 
ministrator Instituted  tibis  action  against  ap- 
pellees to  recover  damages  for  bis  death,  and 
upon  a  trial  the  Jury  found  a  nrdlct  for  the 
defendants.  PlatntUf  appeals. 
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[1]  1.  It  ifl  contended  by  appellant  ttaat 
the  court  flailed  to  tnatruct  tlie  jury  properly. 

Two  gronnds  of  negUgdnce  were  charged 
tn  the  petition :  (1)  Negligence  In  the  opera- 
tion of  the  boiler;  that  Is,  that  the  de- 
fendants permitted  it  to  become  dry,  and 
thereby  canaed  the  crown  sheet  to  tear  loose 
from  the  bolts  which  held  it  And  (2)  neg- 
ligence in  maintaining  the  boiler  lo  safo  con- 
dition; it  being  alleged  that  the  boiler  was 
In  a  defectlTe  and  dangerous  condition,  and 
that  It  was  so  known  to  be  by  the  defmd- 
anta. 

Plaintiff  Introduced  some  proof  tending  to 
show  that  the  defendants  permitted  the  wa- 
ter in  the  boiler  to  become  very  low,  and 
that  Thomas  Buckley,  one  of  the  defendants, 
then  started  the  Injector  to  forcing  cold  wa- 
ter Into  the  boiler,  thereby  causing  the  crown 
sheet  to  gire  down.  And,  upon  cross-exami- 
nation of  the  defendant  Thomas  Buckley, 
plaintiff  also  showed  that  the  only  explana- 
tlon  Buckley  could  giro  of  the  accident  was 
that  the  bolts  securing  the  crown  sheet  had 
"faded  to  be  bradded  good."  Another  wit- 
ness for  defendants,  upon  croas-examinatlon, 
testified  that  the  pressure  of  95  pounds,  which 
defendants  claimed  and  testlfled  was  all  that 
the  boiler  was  carrying  at  the  time  of  the 
accident,  would  not  cause  the  crown  sheet 
to  give  down  unless  It  was  defectively  secur- 
ed. The  court  Instructed  the  jury  upon  the 
issue  of  negligence  In  the  operaUon  of  the 
boiler,  but  did  not  instruct  upon  negligence 
Id  maintaining  the  boUer  In  a  reasonably 
safe  condition;  and,  because  of  the  court's 
failure  to  instruct  apon  the  latter  issue,  ap- 
pellant complains.  Appellant  offered  an  in- 
stmctlon  upon  the  theory  of  negligence  in 
the  operation  of  the  boiler,  and,  in  lieu  Of  the 
Instruction  so  offered,  the  court  gave  an  In- 
struction upoD  that  issue;  but  no  instruction 
was  offered  upon  the  theory  of  negligence  in 
maintaining  the  boiler  in  ^  reasonably  safe 
condition  as  to  structural  defects,  and  appel- 
lant therefore  cannot  complain  of  the  fall- 
are  of  the  court  to  Instruct  thereon.  In  civil 
actions,  It  Is  not  reversible  error  for  the 
court  to  fail  to  give  an  Instruction  on  any 
particular  Issue  unless  requested  so  to  do. 
L.  H.  A  St  L.  Ry.  Co.  v.  Roberts,  144  Ky. 
820,  139  S.  W.  1073.  And  the  instruction  re- 
qoested  must  be  offered  In  writing.  Bell's 
Adm'r  V.  Louisville  Ry.  Co.,  148  Ky.  189,  146 
S.  W.  3S3.  The  instruction  that  was  given 
by  the  court  being  correct,  and  plaintiff  hav- 
ing failed  to  ask  an  instruction  upon  the 
theory  of  negligence  in  maintaining  the  boil- 
er In  a  reasonably  safe  condition,  failure  of 
the  court  to  instruct  upon  tlie  whole  law  of 
the  case  was  not  error. 

[2]  2.  Appellant  also  contends  that  the  rule 
res  Ipsa  loquitur  here  applies,  and  that  the 
court  should  have  Instructed  the  Jury  that 
the  mere  t&ct  at  the  bursting  of  the  boiler 
was  prima  fade  evidence  of  negligence  upon 
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tiie  part  of  the  defendants,  and  Uiat  they 
should  find  for  plaintiff  ■wless  Uiey  believed 
from  the  evidence  that  defendants  exercised 
the  highest  degree  of  care  in  the  operation  of 
the  boiler  and  In  maintaining  it  In  safe  con- 
dition. The  evidence  for  plaintiff  shows  that 
his  business  at  tiie  mill  did  not  require  the 
decedent  to  be  at  the  Immediate  place  at 
which  he  was  Injured,  but  that  he  went  from 
the  mlllroom  or  place  where  he  had  depoeit- 
ed  bis  com,  to  the  place  where  he  was  In- 
jured, upon  invitation  or  suggestion  of  the 
defendants,  for  the  purpose  of  warming  him- 
self. The  owner  or  occupant  of  premises, 
who  Induce  others  to  come  thereon  by  In- 
vitation, express  or  implied,  owes  them  the 
duty  of  using  reasonable  or  ordinary  care  to 
keep  the  premises  In  a  safe  condition ;  but  he 
Is  not  an  Insurer  of  the  safety  of  such  per- 
sons. Anderson  &  Nelson  Distilleries  Co.  v. 
Hair,  103  Ky.  196,  44  S.  W.  658,  19  Ky.  Law 
Sep.  1822.    See,  also,  29  Cyc  454. 

[3]  And,  where  the  defendant  owes  plain- 
tiff no  duty  other  than  the  exercise  of  ordi- 
nary care  to  prevent  injury,  the  fiict  of  an 
explosion  of  a  steam  boiler  creates  no  pre- 
sumption of  negligence.  36  Cyc  1265 ;  Veith 
V.  Hope  Salt  Co.,  51  W.  Va.  96,  41  S.  E.  18T, 
57  L.  R.  A.  410;  CoBUllch  v.  Standard  Oil  Co., 
122  N.  r.  118,  25  N.  E.  259,  19  Am.  St  Rep. 
475;  Huff  V.  Austin,  46  Ohio  St  386,  21  N.  E. 
864,  15  Am.  St  Bep.  613. 

[4]  Moreover,  plaintiff  asked  no  Instruc- 
tion of  this  kind;  hence,  cannot  complain  of 
the  failure  to  give  It 

[6]  3.  Finally,  appellant  complains  that 
the  verdict  is  contrary  to  the  evidence. 
Thomas  Buckley,  one  of  the  defendauts,  testi- 
fied that  at  the  time  the  crown  sheet  gave 
down,  the  boiler  was  two-thirds  full  of  wa- 
ter; that  he  was  carrying  only  95  pounds  of 
steam  pressure;  and  that  be  'did  not  know 
what  caused  the  crown  sheet  to  give  down. 
The  evidence  for  plaintiff  tended  to  show 
that  Buckley  had  permitted  the  boiler  to  be- 
come dry,  and  then  started  the  injector,  fore- 
Ing  cold  water  into  the  boiler  and  thereby 
causing  it  to  burst  The  evidence  was  con- 
flicting; but  we  cannot  say  that  the  verdict 
is  flagrantly  against  the  evidence.  The  Jury 
evidently  felt  some  doubt  as  to  the  exact 
cause  of  the  accident;  and,  having  in  mind 
the  fact  that  there  is  a  general  disposition 
among  men  to  preserve  their  property,  and 
among  the  operators  of  steam  hollers  to  pre- 
serve their  own  lives,  and  that  ordinarily 
these  nwtives  will  secure  that  degree  of  care 
which  the  defendants  were  charged  with  un- 
der the  law,  the  Jury  doubtless  believed  that 
the  injuries  to  plalntiflr*s  intestate  were  oc- 
casioned, not  as  plaintiff  contends,  by  negli- 
gence of  the  defendants,  but  rather  by  one 
of  those  unfortunate  casualties  which  ordina- 
ry care  and  prudence  will  not  always  pre* 
vent 

Judgment  affirmed. 
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GT7EST  et  aL  V.  roSTBR  et  aL 

(Court  of  Appeals  of  EeDtacky.   May  14, 
1914.) 

1  Appeal  and  Ebbob  (|  266*)— QussTions 
IlEViiiW  ABU— Exceptions. 

An  appeal  by  comn^flinant  from  a  judg- 
ment overruling  defendants'  exceptions  to  a  re- 
port of  sale  is  unavailiU)le  where  complainant 
filed  no  exceptions  to  tbe  report. 

[p]d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  IfiK^-lSeSk  ifittS-lSTl; 
Dec  Dig.  I  266.*) 

2.  JuDdCXAL  Saub  (I  81*)— Vauditt— Evi- 

DBNCB. 

Where,  on  exceptions  to  a  report  of  sale 
of  land  under  a  jadgmeot  directing  a  sale  in 
bulk,  there  were  witnesses  who  testified  that 
Hie  property  could  have  been  sold  to  better 
advantage  if  part  of  it  had  been  divided  into 
town  lots  and  the  lota  sold  separately,  and  that 
the  land  was  worth  about  $15,000)  while  other 
witnesses  testified  that  there  was  very  little 
demand  for  town  lots  and  that,  consldenns  the 
condition  of  the  land  and  the  location  of  the 
buildings  thereon,  it  was  not  susceptible  of  ad- 
vantageous division,  and  no  offer  was  made  to 
pay  more  for  the  land  than  it  brought  at  the 
sale,  the  sale  was  properly  confirmedt  though 
the  price  paid  was  only  98,000. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent.  Dig.  §8  ;  Dec.  Dig.  |  SI.*] 

8.  JuDidAi.  Sales  ({  13*)— -Mannxe  or  Saxji 

— StaTDTOBT  PBOVISIONa. 

CiT.  Code  Prac.  1  684»  declaring  Uiat  be- 
fore ordering  a  sale  the  court  must  be  satisfied 
by  the  pleadings,  by  agreement  of  the  parties, 
by  affidavits  filed,  or  by  report  of  commission- 
ers, whether  the  property  can  be  divided  with- 
out materially  impairing  its  value,  and  may 
cause  it  to  be  divided,  does  not  require  that 
the  court,  before  directing  a  sale  of  land  in 
bulk  or  directing  its  division,  shall  have  before 
it  an  agreement  of  the  parties,  affidavits,  or 
the  report  of  commissioners ;  but  the  court 
may,  from  an  inspection  of  the  plea^gs,  de- 
termine how  the  land  shall  be  sold. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  |  87;  Dec.  Dig.  |  13.*] 

4.  JvDiouz.  Saizs  (f  18*)— BiANirxB  or  Sale 

— Statutoby  Pbovisions. 

It  is  not  essential  that  the  petition  should 
expres^  aver  whether  the  real  estate  is  or  is 
not  divisible  to  authorise  the  court  to  order 
a  sale  as  a  whole  or  £reet  its  AtUod. 

[Ed.  Note.— For  otiier  eases,  see  Judicial 
Bales,  Gent  Dig.  S  87;  Dec.  Dig.  i  13.*] 

&  Judicial  Sales  (|  SI*)— 8au  in  Pabcem 

— Statutobt  Pbotibions. 

Where  the  court  orders  a  sale  of  land  as 
a  whole  to  satis^  a  debt,  and  It  appears  on 
exceptions  to  the  report  of  sale  that  the  land 
was  susceptible  of  diririon  and  that  the  owner 
la  prejudiced  by  the  failure  to  order  a  division 
or  to  order  a  sale  in  different  parcels,  the  ex- 
ceptions to  the  report  of  sale  must  be  sustain- 
ed, provided  the  property  was  sold  at  a  grossly 
inadequate  price. 

[Ed.  Note.— For  other  caaea,  see  Judicial 
SeJes,  Cent  Dig.  |8  59-67;  Dec  Dig.  {  31.*] 

6l  Jddioxal  Sales  (f  37*>— Saib  of  Liuvd  as 

A  Whole— Ebbob  or  Coubi. 

The  error  of  the  court  in  ordering  a  sale 
of  land  as  a  whole  to  satisfy  a  debt,  when  it 
should  have  been  sold  in  parcels,  may  be  cured, 
on  the  hearing  of  exceptions  to  the  report  ot 
sale,  bar  setting  aside  the  sale,  if  made  at  a 
grossly  inadequate  price,  thoagn  the  coaimis- 


sioner,  in  making  the  aale,  feUowed  tb»  judg- 
ment. 

[Fid.  Note.— For  other  cases,  see  Judical 
Sales,  Cent  Dig.  |  75;  Dec  Dig.  |  37.*] 

7.  Judicial  Sales  (|  87*)— Sale  or  XAnd  as 
A  Whois— Ebbob  or  Coubt. 

The  error  of  the  court  in  directing  a  sale 
of  land  as  a  whole  to  satisfy  a  debt  when  it 
should  have  been  sold  in  parcels,  is  not  ground 
for  setting  aside  the  sale  where  the  owner  was 
not  prejudiced. 

[Eid.  Note. — ^For  other  cases,  see  Judidal 
Sales,  Gent  Dig.  f  75;  Dec.  Dig.  f  37.*] 

8.  Judicial  Sales  (|  37*)— Tebhs  or  Sale— 

.   Statutobt  Pbovisioitb. 

The  error  in  requiring  a  purchaser  of  land, 
ordered  sold  to  pay  a  debt,  to  make  a  cash 
deposit  at  the  time  of  purchase,  while  Code, 
S  ti06,  requires  the  court  to  fix  on  reasonable 
credits,  was  harmless  where  the  owner  was 
not  prejudiced  thereby,  as  no  person  was  pre- 
vented from  bidding  because  crif  the  require- 
ment 

[Ed.  Note.— For  other  cases,  see  Jodicial 
Soles,  Cent  Dig.  g  75;  Dec.  Dig.  (  87.*} 

9.  Judicial  Sales  (|  36*H^TEBifs  or  Sale 
—Statutobt  FBOTieaons. 

A  provision,  in  a  judgment  directing  a  sale 
of  land,  that  toe  sale  shall  be  on  credit  and 
that  the  purchaser  shall  execute  a  bond  for 
the  price  or  pay  the  price  in  cash,  and  may 
pay  the  price  at  any  time  before  maturity,  is 
not  prejudicial  to  the  owner,  because  such  mat- 
ters are  optional  with  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Judidal 
Sales,  Cent  Dig.  {  T4;  Dee.  Dig.  f  86.*] 

Appeal  from  drenit  Court,  Uncoln  County. 

Action  by  the  CItiEena*  Tmst  Company 
against  Anna  F.  Gnest  and  hnsband,  in  which 
the  Commonwealth  life  Inanrance  Company 
came  In  by  cross-petitlmi.  There  was  a  jndg^ 
ment  ordering  a  sale  of  land,  and  tram  a 
Judgment  orermllng  exceptions  to  the  report 
of  sale  to  J(An  V.  Voeber,  Anna  V.  Guest  and 
hnsband  and  the  Oitlzena*  Trust  Gompeny 
appeal.  Affirmed. 

J.  B.  Paxton,  of  Stanford,  and  Robt  Hard- 
ing, of  Danville,  for  appellants  Guests.  Flex- 
ner  &  Gordon,  df  Louisville,  for  appellant 
Citizens'  Trust  Co.  Burnett,  Batson  &  Gary, 
of  Louisville,  for  Commonwealth  Life  Ins. 
Co.    P.  McBoberts,  of  Stanford,  for  Foster. 

CARROLL,  J.  The  Citizens*  Trust  Com- 
pany brought  suit  to  enforce  the  collection  of 
a  promissory  note  for  $4,500,  executed  to  it  by 
Anna  F.  Guest  and  her  hnsband  and  the  trus- 
tee of  Mrs.  Goeat,  and  to  have  a  tract  of 
land  containing  169  acres,  upon  which  there 
was  a  mortgage  to  secure  the  payment  of  the 
note,  sold  to  satisfy  the  debt  There  was  a 
prior  mortgage  on  the  land  for  something 
over  $6,000,  given  to  the  Commonwealth  Life 
Insurance  Company,  and  this  company  came 
in  by  cross-petltlDn  and  asked  for  personal 
Judgment  and  a  sale  of  the  land  to  satisfy 
Its  debt.  There  was  no  averment  In  either 
the  petition  or  the  cross-petition  as  to  the  di- 
visibility or  indivisibility  of  the  land.  These 
pleadings  merely  asked  that  the  land  be  sold 
and  that  out  of  the  proceeds  of  sale  the  debts 
be  paid.   The  GumIb  entered  their  appear- 


*For  othv  CSMB  iM  sun*  topic  and  Motion  NUHBSR  la  Dec.  Dig.  A  An.  Dig.  Kty-No.  8w1m  ft  Sttp'r  Indue* 


Digitized  by 


Google 


Ky.) 


ClUBST  T.  rObTKH 


621 


ance  to  the  action,  and,  foUowtns  tbla,  then 
was  a  peraonal  jndgment  agalnat  tbem  for 
the  amonnts  doe  to  eaA  of  tbe  compaiUea, 
auountlnf  in  the  ag^vgate  to  more  than 
$11,000.  The  Indgmoit,  which  also  directed 
a  sale  of  the  luid,  aet  out  "that  it  could  not 
be  dlTlded  without  materially  Impairing  Ite 
▼alue,"  and  aleo  contained  thla  prorlsloii: 
"Said  property  to  be  sold  on  a  credit  of  liz, 
twelre  and  cl^teen  monthB,  and  the  pur- 
chaser ahall  be  required  to  execute  txmd 
with  good  surety  for  equal  parts  of  the  pur- 
chase money,  and  a  lien  shall  be  retained  on 
the  property  aa  additional  security.  A  do* 
posit  of  fSOO  shall  be  required  upon  the 
purchase  price  of  said  property  at  Uw  time 
of  sale.  Prirllege  la  giren  to  the  pardiaaer 
to  pay  the  purchase  price  in  cash  without  ex- 
ecuting bonds,  or  to  pay  the  purchase  mon^ 
at  any  tbne  before  maturity."  Under  this 
Judgment  the  land,  after  being  appraised  for 
$11,865,  was  offered  tot  sale^  when  John  B. 
Foster  became  the  purchaser  at  the  priee  ot 
98.000,  and  e«cated  bonds  for  equal  install- 
ments of  the  purchase  price,  doe  in  6, 12,  and 
18  months.  He  also  paid  the  commissioner 
In  cash  1200;  To  thla  report  <tf  sale,  the 
Guests  filed  ezcQitlon^  aiUng  fliat  the  sale 
be  set  aside:  (1)  Because  there  was  no  allo- 
gation  in  the  pleadings  or  i^preemttDt  of  par> 
ties  or  affldavits  or  report  of  a  oonunisslMiu- 
showing  whether  or  not  the  land  could  be 
divided  wlttioat  materially  impaliiiv  its  val- 
ue, and  It  was  averred  that  it  could  be  divid- 
ed without  materially  impairing  its  value  and 
would  sell  for  a  much  betber  price  If  sold  in 
parcels  than  aa  a  wb(de;  (2)  because  the 
Judgment  required  a  dwosit  of  9200  to  be 
made  1^  the  purchaser  and  gave  the  purchas- 
er the  privilfice  of  paying  the  pordluse  money 
In  cash  or  at  any  time  before  maturity ;  and 
(3)  because  the  price  at  whicli  Qie  property 
was  aold  was  Inadequate. 

[1]  On  these  exceptions  the  court  heard 
evidence  offered  by  both  the  Ouests  and  the 
purchaser,  Fostw,  and  from  the  judgment 
overmllng  the  exceptions  the  Onests  and  the 
catlzens'  Trust  Company  anneal.  The  appeal, 
however,  of  the  Citizens*  Tmst  Company  does 
not  avail  it  anything,  as  it  did  not  file  any 
exceptitnu  to  the  report  of  sale.  So  that  the 
only  matter  to  be  considered  on  the  record 
before  ua  la  whether  the  court  erred  In  over- 
ruling the  exceptions  filed  by  the  Gueets. 

[2]  On  the  trial  of  these  excepttons,  several 
witnesses  were  Introduced  by  the  exceptors 
as  well  as  by  the  purchaser,  and  it  appears 
from  their  evidence  that  this  land  fronts  on 
the  main  street  of  -  Crab  Orchard,  a  sixth-class 
town,  for  a  distance  of  about  1,800  feet,  and 
then  runs  bacS  probably  a  mile  in  a  kind  of 
oblong  square,  and  that  the  dwelling  house 
and  improvements  are  situated  near  the 
street,  and  the  best  of  the  land  Is  that  part 
fronting  on  the  street  The  witnesses  for 
the  Quests  testified  that  the  land  could  have 
been  sold  to  better  advantage  If  the  front  bad 
been  divided  Into  town  lots  and  these  lots  sold 


separately  and  the  remwlnder  of  the  land  sold 

as  a  body,  or  If  It  had  been  divided  into  two 
tracts,  It  being,  according  to  ttielr  intlnlon, 
susceptible  of  advanti^eous  dlvisltm.  They 
further  said  that  the  land  vma  worth  about 
916.000. 

Other  witnesses  testified,  and  tbe  weight  of 
the  evidence  shows  that  there  was  very  little 
demand  for  town  lota  in  Grab  Orchard,  and 
that,  eonsldering  the  situation  and  conation 
of  the  land  and  the  location  of  Um  buUdlnea, 
it  was  not  susceptible  of  advantageous  divi- 
sion, and  It  could  be  and  was  sold  to  as  good 
If  DOt  better  advantage  as  a  whole  than  If 
^vlded  into  two  tracts  or  partly  into  town 
lot^  and  brought  at  tbe  sale  a  fair  price  and 
as  much  as  It  vraa  reasonably  worth.  It 
might  also  be  noticed  that  no  offer  was  made 
on  the  hearing  of  tlM  exceptl(nis  by  any  per- 
son to  pay  more  tax  the  land  ttun  it  broui^t 
at  the  public  sale, 

A.  careful  reading  of  the  evidence  heard  on 
the  exceptions  satisfies  us.  as  it  did  the  lower 
court,  that  the  land  was  not  susc^tlble  ot 
advantageous  division  and  broui^t  at  the 
sate  a  flair  and  reasonaMe  price;  at  any  rate^ 
it  is  vwy  clear  ttiat  the  sale  was  not  at  a 
grossly  inadequate  price. 

[I]  But  notwithstanding  tUs  ctmduslon  on 
the  evidence,  It  is  insisted  that  the  exceptions 
should  have  been  sustained,  because  section 
094  of  the  Code  was  not  observed  In  order- 
ing the  sale.  Bo  mudi  of  this  section  aa  la 
pertinent  reads  as  follows:  "Before  orders 
li^  a  sale  (tf  real  property  for  the  payment 
of  d€i>t,  the  court  must  be  satisfied  by  the 
Ridings,  by  an  agreem^t  of  the  parties, 
by  affidavits  filed,  or  by  a  report  of  a  com- 
missioner or  commissioners,  whether  or  not 
the  property  can  be  divided  without  ma- 
terially impairing  its  value;  and  may  cause 
it  to  be  divided,  with  suitable  avenue 
streets,  lanes  or  alleys;  or  without  any  of 
them." 

Neither  the  petition  nor  the  croes-petltlon 
contained  any  reference  to  whether  the  land 
could  be  divided  without  materially  Impair- 
ing its  value,  and  It  does  not  appear  that  be- 
fore entering  the  Judgment  there  was  any 
agreement  of  the  parties  or  affidavits  or  re- 
port of  a  commissioner  showing  whether  the 
land  could  be  divided  without  materially  im- 
pairing Its  value,  or  that  it  would  be  more 
advantageous  to  sell  it  as  a  whole.  The 
Judgment,  however,  recited  that  the  land 
could  not  be  divided  without  materially  im- 
pairing Its  value,  and  directed  that  it  be  sold 
as  a  whole.  As  directed  by  the  Code,  the 
court,  before  entering  a  Judgment  ordering 
the  sale  of  land,  should  be  advised  in  the 
manner  provided  by  the  Code  concerning 
the  dlvlsabillty  or  Indlvlsabllity  of  the  land, 
and  after  being  so  advised  should  direct  the 
land  to  be  sold  in  such  a  manner  as  would 
be  must  advantageous  to  tbe  parties  Inter- 
ested in  tbe  sale.  It  is  not,  however,  re- 
quired that  the  court,  before  directing  a  sale 
of  the  land  as  a  whole  or  directing  its  dl- 
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vision,  ahonld  luve  before  It  an  agreement 
of  the  parUea,  or  aflMavlts,  or  the  report  of 
commissioners,  as  the  court  may  from  an  in- 
spection of  the  pleadings  determine  how 
the  land  sboold  be  sold.  Thus  It  was  said 
in  McFarland  t.  Gamett.  8  S.  W.  17,  10  Ky. 
Law  Rep.  91:  "Section  684  of  the  Olvll  Code, 
which  directs  that  'before  ordering  a  sale  of 
real  property  for  the  payment  of  debt,  the 
court  most  be  satisfied  by  the  pleadings,  by 
an  agreement  of  parties,  by  affidavits  filed, 
or  by  a  report  of  a  commissioner,  whether  or 
not  the  property  can  be  divided  without 
materially  impairing  its  value,'  does  not  re- 
quire an  allegation  in  the  pleadings  to  the 
effect  that  the  property  la  divisible  or  Indi- 
Tlrible.  Nor  is  it  indispensable  that  the  tact 
as  to  the  divisibility  or  indlvlslbiUty  of  tite 
property  should  appear,  by  the  iwreement  of 
the  parties,  by  affldavlts,  or  a  report  of  a 
commissioner,  before  ordering  a  sale  of  the 
property;  but  the  court  may  satisfy  itself, 
from  the  character  of  the  boundary  or  the 
number  of  acres  In  tibe  trae^  as  described  In 
the  pleadings,  that  a  division  of  the  prop* 
erty  can  be  bad,  without  materially  Im- 
pairing its  value.  This  la  all  that  Is  xft- 
quired.** 

[4.  B]  Nor  Is  it  essential  that  the  petition 
should  npressly  aver  whether  12ie  proper^  Is 
or  Is  not  divisible.  Sears  t.  Hairy,  13  Bush, 
413;  CockrlU  t.  Mlze,  12  8.  W.  1040,  U  Ky. 
Law  Bep.  6S7;  Lucy  v.  HopUns,  13  8.  W. 
518,  11  Ky.  Law  Rep.  907.  11^  however,  the 
court  should  order  a  sale  ot  Uie  land  as  a 
whole,  and  it  appeared  on  exertions  to  the 
report  of  sale  tliat  the  land  was  suscepti- 
ble of  dlTiedon  and  tb&t  the  owner  was  preju- 
diced by  the  failure  of  Oie  court  to  order  a 
diviiAon  or  to  order  It  Bold  in  two  or  more 
different  parcels,  the  exceptions  to  the  re- 
port of  sale  should  be  sustained.  If  It  fur- 
ther appeared  that  the  property  was  sold  at 
a  grossly  inadequate  price,  although  the  com- 
missioner making  the  sale  may  have  followed 
accnrately  the  Judgment  It  was  so  decided 
in  Vanmeter  v.  Yanmeter,  88  Ky.  448.  11  S. 
W.  80,  289,  10  Ky.  Law  Rep.  906.  In  that 
case  It  appears  from  the  opinion  that  the 
judgment  directed  the  sale  of  the  land  as  a 
whole,  to  the  prejudice  of  the  owner,  when 
it  was  susceptible  of  advantageous  division; 
but,  as  the  commissioner  followed  the  Judg- 
nient  In  making  the  sale,  the  question  wias 
raised  whether  or  not  the  error  of  the  Judg- 
ment In  directing  a  sale  of  the  whole  when 
it  should  have  directed  a  division,  and 
sale  conid  be  reached  by  exceptions  to  the 
eommlssioner'a  report  of  sale,  and  the  court 
said:  "The  terms  and  the  manner  of  the  sale 
being  related  by  statute,  the  court  should 
correct  the  error  before  confirmation.  If  ob- 
jections are  Interposed  and  an  injury  re- 
salts  to  the  debtor.  It  la  not  an  errone- 
ous Judgment  merely,  over  which  the  court 
has  no  control,  but  an  error  as  to  the  manner 
of  sale  that  the  court  has  control  over  until 


after  confinnatlUL  •  •  •  And  while  he 
cannot,  at  his  mere  will,  set  aiide  a  sale,  al- 
though he  may  believe  that  bia  decision  is 
wrong  on  the  merits,  yet  when  the  manner  of 
sale  Is  irregular,  although  authorized  by  the 
chancellor,  it  being  a  matter  over  which  he 
has  complete  control,  notwithstanding  the 
Judgment,  U  the  rlgbts  of  the  debtor  are 
prejudiced  by  It,  he  should  see  that  Justice  Is 
done  him.  The  Code,  requiring  a  division  of 
the  land  when  It  can  be  made  so  as  to  pre- 
vent the  sacrifice  complained  of  in  this  case, 
not  being  followed  by  the  commissioner  or 
by  the  court,  is  such  an  irregularity,  con- 
nected with  the  Inadequacy  of  price,  as  will 
require  the  sale  to  be  dlsregar^d.**  To  fbs 
same  effect  are  Gleason  v.  Ky.  Title  Co.,  "JS 
S.  W.  170.  26  Ky.  Iaw  Rop.  1046;  Undeiv 
wood  T.  Cartwrlght,  47  S.  W.  690,  20  Ky. 
Law  Rep.  800. 

[I]  So  that  upon  the  anthorlty  of  these  cas- 
es it  may  be  regarded  as  settled  that,  where 
the  court  commits  an  error  to  the  serious 
^rctJudlce  of  the  owner  in  ordnlng  a  sate  of 
land  as  a  whole  when  It  idioidd  taare  bem 
sold  in  parcels  or  have  been  dirlded.  the 
court  may  cure  this  error  on  the  hearing  of 
exceptions  to  the  commissioner's  report  of 
sale,  by  setting  aalds  the  sale  If  tbe  sale  was 
at  a  grossly  Inadequate  i»loe,  alttumgli  the 
commlaaloD»,  in  making  Uie  sale^  may  have 
followed  Qw  terms  of  tibe  Jndgmoit.  nils 
practice  seems  to  have  been  adopted  in  the 
Vanmeter  and  other  cases  for  ttm  purpose  of 
relieving  tbe  owner  from  the  hardship  occa- 
sioned by  the  error  In  Qie  Judgment,  and  it 
would  seem  that,  whoi  ^cvpttoim  are  sus- 
tained for  this  reasm,  tbe  court  should,  in 
ordraing  another  sale,  so  tootOty  the  Judgmmt 
as  to  direct  the  conmilssioner  to  divide  tbe 
land  or  sen  It  in  parcels,  as  the  conditions 
seem  to  require. 

[7]  This  practice,  however,  will  not  be  in- 
dulged unless  it  appears  that  the  owner  was 
prejudiced  by  the  sale  of  the  land  as  a 
whole.  The  mere  error  of  the  court  in  order- 
ing a  sale  as  a  whole  when  tbe  land  should 
have  been  divided  or  sold  in  parcels  will  not 
avail  when  the  rights  of  the  owner  have 
not  been  prejudiced. 

Applying  now  these  views  to  the  facta  of 
this  case  as  they  appear  In  the  record,  we 
find  that  the  error,  if  any,  committed  by  the 
court  In  ordering  the  land  sold  as  a  whole, 
did  not  prejudice  the'  rights  of  the  owner, 
and,  In  considering  exceptions  to  a  report  of 
sale,  the  rule  generally  applied  by  this  court 
In  other  cases  that  only  errors  prejudicial 
to  the  substantial  rights  of  the  complaining 
party  will  be  available  will  be  observed.  The 
Judgmrat  of  the  lower  court  In  overruling 
or  sustaining  exceptions  will  not  be  Interfer- 
ed with  unless  it  appears  that  the  Interests 
of  the  complaining  party  have  been  prejudi- 
cially affected  by  tbe  Judgment  appealed 
from.  If  on  the  exceptions  the  evidence  had 
been  sufficient  to  satisfy  tbe  lower  court  that 
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the  riglits  of  tbe  owner  were  prejudiced  by 
the  manner  In  which  the  land  was  sold,  we 
bare  no  doubt  that  the  court  wonld  have  set 
aalde  the  saie;  but,  aa  the  ertdoice  did  not 
show  that  the  rights  of  tbe  owner  wrae  prej- 
udiced, there  was  of  course  no  reason  for 
setting  aside  the  sale  on  this  ground. 

[I]  It  is  further  urged  that  error  was  com- 
mitted by  the  court  In  directing  a  cash  pay- 
ment by  the  purchaser  of  9200.  Section  696 
of  the  Code  provides  in  part:  "Every  sale 
made  under  an  order  of  court  must  be  public, 
upon  reasonable  credits  to  be  flxed  by  the 
court,  not  less,  however,  than  three  months 
for  personal,  nor  six  months  for  real  prop- 
erty, •  •  •  "  And  a  failure  to  follow  this 
requirement  of  the  Code  and  order  a  sale  of 
land  for  cash  or  on  a  shorter  time  than  six 
months  will  constitute  reversible  error,  as 
was  held  in  McKensle  v.  Salyer,  43  S.  W. 
450,  19  Ky,  Law  Rep.  1414,  and  LnttreU  v. 
Wells,  97  Ky.  84,  30  S.  W.  10,  16  Ky,  Law 
Rep.  812.  But  this  error  was  harmless,  be- 
cause there  is  no  evidence  that  the  Interest 
of  the  owner  was  prejudiced  by  the  require- 
ment that  the  purchaser  should  deposit  f200. 
No  person  was  prevented  from  bidding  on  ac- 
count of  the  requirement  that  this  cash  de- 
posit should  be  made. 

[9]  That  part  of  the  judgment,  giving  the 
purchaser  the  option  of  paying  in  cash  or  at 
any  time  before  maturity  of  the  bonds  the 
full  amount  of  the  purchase  money,  was 
manifestly  not  prejudicial  to  the  owner  or 
any  one  else,  as  it  was  entirely  optional 
with  the  purchaser  to  execute  bonds  or  pay 
In  cash  or  pay  the  bonds  before  maturity. 
Tbe  judgment  did  not  require  him  to  pay 
cash  or  pay  the  bonds  before  maturity. 

Upon  the  whole  case  the  Judgment  should 
be  afflnned,  and  It  Is  so  ordered. 


THOMPSON  V.  COMMONWEALTH, 

(Court  of  Appeals  of  Kentucky.    May  14, 
1914.) 

1.  Statutss  ({  118*)-/riTLB— StnnciENCT, 

Tbe  title  of  Act  March  26,  1908  (Laws 
1908,  c.  13),  entitled  "An  act  to  appropriate 
money  for  the  benefit  of  the  Houses  of  R^orm, 
to  provide  funds  to  pay  the  existing  deficit,  ana 
to  make  improvements  at  the  Houses  of  Re- 
lom,"  is  not  sufficiently  broad,  within  Const 
I  51,  declaring  that  no  law  shall  relate  to  more 
^an  one  subject  which  shall  be  expressed  in 
Uie  title,  to  justify  provisions  In  the  body  of  the 
ut  for  tbe  confinement  of  jnvenlle  offenders  in 
the  Houses  of  Reform,  subject  to  provisions 
SoremiDg  parol  of  penitentiary  inmates,  and 
nich  provisions  are  invalid. 
^ES!d.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  » 158-160;  Dec  Dig,  S  118.*] 

2.  SuTITTBa  (I  lOB*)— TlTLB-CoHBnTDTION- 
AL  PbOTISIOHB. 

The  purpose  of  Const.  {  51,  providing  that 
DO  law  shall  relate  to  more  than  one  subject, 
which  shall  be  expressed  in  the  title,  is  to  ena- 
ble persom  reading  the  title  of  an  act  to  obtain 
s  general  idea  of  what  the  act  will  oontain,  and 
members  of  the  Legislature  and  the  public 
may  assome  that  tbe  act  contains  no  legisla- 


tion not  embraced  in  a  general  way  wlOiln  the 

subject  expressed  in  the  title. 

[Ed.  Note.— For  other  cases,  see  Statutes^ 
Cent  Dig.  II  117,  118;  Dec.  Dig.  |  106, •] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty ;  Criminal,  Common  L&w,  and  Equity  Di- 
vision, 

James  O^hompson  was  convicted  of  robbery,, 
and  he  axqueola.  Afflnned. 

Logon  N.  Rocfc,  of  LoulBvUle,  for  appellant. 
JaSL  Qamett,  Atty.  Gen.,  and  Overton  S.  Sag- 
an,  AsBt  AUj.  Oen.,  for  tbe  Commonwealth. 

CARROLL,  J.  The  appellant,  under  an 
Indictment  charging  him  with  the  crime  of 
robbery,  was  found  guilty  by  a  jury.  After 
the  verdict  was  returned,  and  before  sentence 
was  passed  or  judgment  entered,  tbe  appel- 
lant filed  his  affidavit,  showing  that  he  Was 
then  only  19  years  of  age,  and  moved  the 
court  to  adjudge  that  be  be  confined  in  the 
state  Reform  Sdiool  at  Lexington  for  the 
time,  and  in  the  manner  provided  by  the  act 
of  March  26,  1908  (Laws  1908,  c.  13),  now 
section  2095a,  subsection  19a,  of  the  Ken- 
tucky Statutes.  The  court  overruled  Ms  mo- 
tion, and  committed  him  for  a  period  of  from 
2  to  10  years  in  the  State  Refonnatory  at 
Frankfort 

The  only  question  submitted  on  this  appeal 
is  the  validity  of  so  much  of  the  act  of  1908 
as  relates  to  the  commitment  of  minor  con- 
victs to  the  House  of  Reform.  Tbe  trial  court 
ruled  that  so  much  of  the  act  as  is  here  un- 
der consideration  was  unconstitutional,  be- 
cause the  act  did  not  conform  to  section 
61  of  the  Constitution,  reading  as  follows: 
"No  law  enacted  by  the  General  Assembly 
shall  relate  to  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title,  and  no 
law  shall  be  revised,  amended,  or  the  provi- 
sions thereof  extended  or  conferred  by  refer- 
ence to  its  title  only,  but  so  much  thereof  as 
is  revised,  amended,  extended  or  conferred, 
shall  be  re-enacted  and  published  at  length." 

[1]  The  title  of  tbe  act  of  1908  reads:  "An 
act  to  appropriate  money  for  the  benefit  of 
the  Houses  of  Reform,  to  provide  funds  to 
pay  tbe  existing  deficit  and  to  make  Improve- 
ments at  the  Houses  of  Reform."  Following 
the  preamble  setting  out  the  reasons  why  a 
deficit  existed  and  the  necessity  for  addi- 
tional funds  to  erect  new  buildings  and  equip 
them,  the  act,  in  sections  1-12,  appropriates 
various  sums  of  money  for  specific  equipment 
and  improvements,  and  provides  how  tbe 
money  so  appropriated  shall  be  expended. 

Section  13  reads:  "That  any  and  all  ju- 
venile or  first  off^ders  of  the  age  of  21  years 
or  under  committing  any  crime  whereby  pun- 
ishment In  tbe  State  Prison  or  School  of  Re- 
form is  contemplated,  shall  be  sentenced  by 
court  of  jurisdiction  to  the  House  of  Reform, 
and  commitment  and  method  of  conveying 
said  ofiTenders  thereto  shall  be  the  same  as 
to  State  Penitentiaries." 


*fn  othsr  easM  see  sanw  topUi  ud  Motion  NUHBBR  la  Dm.  UUt.  *  Am.  Dig.  K»r-No.  SsriM  ft  Rv'r  Indaxw 
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Section  14  reads: 

"AU  inmates  so  sentenced  to  House  of  Re- 
form in  lieu  of  State  Penitentiary  shall  be 
subject  to  the  same  parole  provisions  &s 
gOTcm  parole  of  penitentiary  inmates. 

"Any  inmate  so  sentenced  who  may  be  In- 
corrigible, or  whose  contact  with  the  other 
inmates  may  be  detrimental,  may  by  the 
order  of  board  of  commissioners  be  transfer- 
red to  a  State  Penitentiary. 

"Courts  of  Jurisdiction  shall  fix  an  Inde- 
terminate sentence  for  minor  offenders  which 
shall  keep  such  offenders  in  confinement  un- 
til they  have  reached  the  age  at  21  years, 
but  such  offenders  by  reason  of  good  con- 
duct, IndBstry  and  obedience  to  rules  of  the 
Institution  may  be  earlier  discharged  or 
paroled  by  board  oC  commissioners." 

It  will  be  obaerred  that  sections  1-12,  in- 
clusive, are  germane  to  the  subjet^matter  of 
the  tltle^  but  that  sections  13  and  14  have 
not  the  remotest  connection  with  the  title. 
There  is  not  a  word  In  the  title  from  which 
any  person  could  Infer  that  the  act  contained 
the  subject-xnatter  of  sections  13  or  14. 

There  has  never  come  under  our  notice  an 
act  of  the  Le^slature  that  disregards  so 
thorougaUy  section  51  of  the  Constitution  as 
does  the  legislation  contained  in  these  sec- 
tions. U  the  mi^ty  of  these  sections 
should  be  sustained,  so  much  of  section  61 
as  dederes  that  "No  law  oiacted  by  the  Gen- 
eral Assembly  shall  relate  to  m<XB  than  one 
subject,  and  that  shall  be  expressed  In  the 
titles"  would  have  no  meaning  or  effect  what- 
ever, and  the  L^islature  would  be  at  liberty 
to  incoiporate  in  any  act,  under  any  title, 
any  number  of  subjects  and  any  legislation, 
without  reference  to  whether  It  was  germane 
to  or  expressed  in  the  title  or  not  The  title 
of  this  act,  and  the  first  12  sections,  relate 
exdusively  to  the  appropriation  of  money  for 
the  benefit  of  the  Houses  of  Reform,  while 
sections  18  and  14  are  devoted  entirely  to 
the  treatment  and  punishment  of  offenders 
against  the  law  who  are  under  21  years  of 
age,  and  It  is  very  evident  that,  as  originally 
introduced,  the  act  only  contained  12  sections, 
and  that  while  the  act  was  on  Its  passage, 
sections  13  or  14  were  added  without  giving 
any  thought  to  the  title  of  the  act  or  to  the 
incongruity  between  these  sections  and  the 
title  or  other  sections.  It  is  also  manifest 
ijiat  sections  18  and  14  can  be  eliminated 
fnuu  the  act  without  Interfering  with  or  af- 
fecting in  any  manner  Che  subject-matter  of 
the  other  sectlcms;  and.  when  this  can  be 
dmie,  the  rule,  as  laid  dovm  in  Wiemer  v. 
Gom'rs  Sinking  Fund  of  Louisville,  124  Ky. 
377,  99  S.  V.  242,  30  Ky.  Law  Rep.  S23,  Is: 
"That  when  a  subject  foreign  to  tiie  title  Is 
Introduced  into  the  body  of  an  act,  if  it  is  so 
separate  and  distinct  from  the  remainder 
of  the  subject-matter  of  the  legislation  that 
it  may  be  omitted  without  affecting  the  otheiv 
wise  valid  portions,  then  the  unconstitution- 
al part  will  be  omitted  and  the  remainder  al- 
lowed to  stand.  Sucb  is  the  case  bera  Seo- 


tion  2  has  no  natural  connection*  with  the  re- 
mainder of  the  act  Its  omisiion  leaves  a 
valid  and  complete  statute;  and  theretore 
we  hold  that  section  2  Is  invalid  for  the  rea- 
son given,  bnt  the  remainder  of  the  statute 
is  constitutional."  To  the  same  effect  are 
Jones  T.  Thompson,  12  Bush,  304;  Fuqua  v. 
Mullen,  18  Bush,  467;  Brown  v.  Moss.  120 
Ky.  833, 105  S.  W.  139,  81  Ky.  Law  Rep.  1288. 

It  is  suggested  in  argument  that,  as  the  title 
of  the  act  relates  to  the  Hoiues  of  Rtf  orm.  It 
was  permissible,  under  section  51  of  the  Con- 
stitution, to  insert  in  the  body  of  the  act  sec- 
tions containing  subject-matter  ttat  related 
in  any  manner  to  the  Houses  of  Befonn; 
and,  taking  this  pn^wsltlon  as  a  basis,  It 
is  ui^ed  that,  as  sections  18  and  14  have 
some  rdatlon  to  the  Bouses  of  Beform,  they 
do  not  offend  the  Ctmstitution.  We  have  om- 
sldered  many  cases  in  whldi  legislation  was 
assailed  on  the  ground  that  It  was  Ti<^tlve 
of  section  61  of  the  Oonstttntlon,  and  It  baa 
often  been  written  that  where  the  title  ex- 
presses with.  reasonUble  certainty  the  sub- 
ject-matter of  the  act,  or  the  snhject-matter 
of  the  act  may,  by  liberal  constractton,  be 
said  to  be  expressed  in  the  title,  the  legisla- 
tion wni  he  upheld.  Or,  as  said  In  Hyser  v. 
C<»nmonwealth,  lie  Ky.  410^  76  S.  W.  174, 25 
Ky.  Law  Bep.  608:  ^This  Court  has  repeat- 
edly announced,  in  ^lect,  that  no  provlsltm 
of  a  statute  directly  or  Indirectly  relatinff 
to  the  subject  expressed  in  the  title,  having 
a  natural  connection  therewith,  and  not 
toreiga  to  the  same,  should  be  deemed  within 
the  inhlMUrai  of  section  61  of  the  Constitu- 
tion.** To  the  same  effect  are  Eastern  Ky. 
Coal  Lands  Corp.  v.  Commonwealth,  127  Ky. 
667,  106  8.  W.  260,  32  Ky.  Law  Bep.  129; 
Id.,  127  Ky.  667, 108  S.  W.  1188,  33  Ky.  Law 
Rep.  40;  PhllHps  v.  Covington  ft  Cincinnati 
Bridge  €o^  2  Mete.  219.  So  that  If  the  title 
of  tliis  act  had  read,  "An  act  in  relation  to," 
or,  "An  a^  ooncerzibis  the  HonaeB  td  Re- 
form," then  the  title  would  have  given  notice 
to  every  poson  Interested  that  the  body  of 
the  act  treated  of  m^tars  gaierally  relating 
to  or  c<HK»ming  the  Houses  of  Befonn,  and 
would  have  altowed  much  latitude  In  the 
subject-matter  of  the  act  Conley  t.  Com- 
monwealth. 98  K7.  125,  82  8.  W.  285,  17 
Ky.  Law  Bep.  678 ;  Hoke  T.  Commonwealth, 
79  Ky.  667;  Bumside  v.  Lincoln  Co.  Court, 
86  Ky.  423,  6  S.  W.  276,  9  Ky.  Law  Bep.  635; 
Collins  V.  Henderson,  11  Bush,  74 ;  Common- 
wealth T.  Bailey,  81  Ky.  896. 

But  in  no  Instance  has  this  rule  been  ex- 
tended so  as  to  legalise  legislation  that  de- 
parts so  radically  from  the  title  ttf  the  act  as 
do  the  sections  here  under  conslderatlcm. 
Hero  the  title  of  the  act  limits  the  scope  of 
Uie  legislation  to  Qie  appropriation  of  mon- 
ey for  the  benefit  of  the  Houses  of  Reform, 
and  this  limitation  in  tlw  title  reaaonaMy 
and  naturally  conveyed  the  meaning  that  the 
body  of  the  act  was  confined  to  the  appropri- 
ation of  money  and  no  other  subject 

[2]  The  purpose  of  the  craistltntlonal  pro- 
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rision  waa  to  enable  penoas  reading  tbe  ti- 
tle of  an  act  to  get  a  general  idea  of  what 
the  act  treated  of  or  contained,  and  It  has 
come  to  be  a  recognized  legislative  practice 
for  members  and  otbers  interested  in  legis- 
lation to  read  the  title  of  acts  and  gather 
therefrom,  in  a  general  way  at  least,  the  sub- 
ject-matter of  the  act,  and  under  the  author- 
ity of  this  coustitntlonal  provision  members 
of  the  Legislature,  as  well  as  the  public  in- 
terested in  legislation,  bare  the  right  to  rely 
on  the  title  as  indicating  the  subject-matter 
of  the  act  and  to  assume  tbat  the  act  con- 
tains no  legislation  that  Is  not  embraced  in 
a  general  way  by  the  subject  expressed  in  the 
titles  But  if  It  were  allowable  to  Insert  sec- 
tious  in  an  act  entirely  foreign  to  the  scope 
ot  the  legislation  as  expressed  in  the  title, 
the  purpose  of  the  Constitution  would  be  en- 
tirely defeated,  and  much  legislation  would 
be  enacted  that  the  members  would  not  bare 
approved  had  they  known  that  it  was  con- 
tained in  the  act 

The  defect  In  the  title  of  this  act  is  very 
similar  to  the  defect  in  the  title  of  an  act 
considered  in  Board  of  Trustees  v,  Tate,  155 
Ky.  296.  159  S.  W.  777.  In  that  case  the  ti- 
tle of  the  act  read,  "An  act  to  empower  the 
board  of  trustees  of  graded  schools  operating 
under  special  charters,  known  as  Special  Act 
Schools,  to  levy  a  tax  for  maintenance," 
while  in  the  body  of  the  act,  after  authorlz- 
iDg  graded  schools  known  as  Special  Act 
iichoolB  to  levy  a  tax  for  maintenance,  the 
act  further  provided  tbat  "all  other  graded 
scboots  of  this  commonwealth"  should  be  au- 
thorized to  levy  a  tax  for  maintenance,  and 
it  was  held  that  the  body  of  the  act  was  lim- 
ited by  the  title  to  Special  Act  Schools,  and 
tiiat  HO  much  of  the  act  as  authorized  all 
other  graded  schools  to  levy  the  tax  was  void 
as  TlolatlTe  of  section  51  of  the  CcHiatitu- 
Uon. 

In  Henderson  Bridge  Company  t.  Alves, 
122  Ky.  46,  90  S.  W.  995,  28  Ky.  Law  Bep. 
994,  the  act  under  consideration  was  enti- 
tled "An  act  concerning  the  assessment  and 
valnation  for  taxation  of  corporate  franchis- 
ee and  intangible  property  by  cities  of  the 
first  and  second  clasB,"  while  in  the  body  of 
tbe  act  the  L^slature  extended  its  provi- 
BloQs  to  embrace  cities  of  the  third  class,  and 
It  was  held  that  so  much  of  the  act  as  un- 
dertook to  l^islate  concerning  third  class 
(^tles  was  outside  the  scope  of  ttie  title,  and 
therefore  void. 

The  case  we  have  cannot  be  distinguished 
from  these  two  cases,  and,  b^g  confident 
ttiat  these  cases  correctly  interpret  the  mean- 
ing and  poTpose  of  section  51,  tliey  are  con- 
trolling authority  in  support  of  the  judgment 
sidled  from. 

It  might  fuittaer  be  noticed  tbat  in  Wash- 
ington T.  Commonwealth,  143  Ky.  602.  136  S. 
1041,  Calico  V.  Commonwealth,  146  Ky. 
140  S.  W.  1086,  Henaon  v.  Common- 
wealth. 148  Ky.  6B1, 147  S.  W.  890.  and  Black 


T.  Commonwealth.  154  Ky.  144.  156  S.  W. 
1043,  we  had  occasion  to  construe  sections  13 
and  14.  now  section  2096a,  subsection  19a,  of 
tbe  Kentucky  Statutes,  but  the  attention  of 
the  court  was  not  directed  in  any  of  these 
cases  to  tbe  giuestlon  presented  on  this  ap- 
peal; consequently  no  reference  was  made  to 
the  validity  of  these  sections,  as  their  valid- 
ity was  not  called  in  question  so  that  under 
these  circumstances  these  cases  cannot  be  con- 
sidered as  pertinent  In  determining  the  ques- 
tion raised  In  this  case. 

We  think  the  lower  court  correctly  held 
tbat  BO  much  of  the  act  as  is  Included  in  sec- 
tions 13  and  14,  now  section  2095a,  subsec- 
tion 19a,  of  the  Kentucky  Statutes,  was  vio- 
lative of  section  61  of  the  Oonatltntion,  and 
therefore  void. 

It  follows  from  this  tbat  tbe  Judgment  of 
the  lower  court  should  be  affirmed;  and  it 
is  so  ordered. 


OHIO  VALLEY  BY.  CO.  v.  COPLEY.  • 
(Court  of  Appeals  of  Kentucky.   May  15, 1914.) 

1.  Mabteb  and  Sebvant  ($8  101,  102*)— Ob- 

UOATION   OF  MaSTBK— SaVK  APPUANCBS— 

SiHPLK  TOOI«. 

The  rule  that  a  master  must  exercise  rea- 
sonable care  to  provide  reasonably  safe  ap- 
pliances for  bis  servants  does  .not  ap^ly  where 
tbe  appliances  furnished  are  of  a  simple  na- 
ture, easily  understood,  and  in  wbicb  defects, 
if  any,  can  be  readily  observed  by  the  servant, 
and  it  is  only  in  cases  of  appliances  which  are 
recDgnisad  as  bting  in  their  nature  dangerous 
to  servants  that  the  master  owes  the  duty  of 
looking  out  for  the  safety  of  tbe  servants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  jS  186,  ITl,  174,  178-184. 
192 :  Dee.  Dig.  H  101. 102.^ 

2.  Mabteb  ano  Sebvant  (|  107*)— Obliga- 
tion or  Hastbb— Sais  Afpuahobs— Sih- 
Fu  Tools. 

A  T-rail  cutter  used  to  cut  rivets  holding 
sheets  of  steel  Is  a  simple  tool,  and  an  employ^ 
versed  in  the  use  of  ordinary  tools  may  not  re- 
cover for  an  injury  auatalned  by  a  sliver  flying 
from  the  cutter. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {g  199-202,  212.  254.  265; 
Dec.  Dig.  §  107.*] 

3.  Mabteb  and  Sebvant  (S  1S5*)— Injubt  to 
Sebvant— Fellow  Sebvant. 

An  employer  is  not  liable  for  injuries  to  an 
employ^  caused  by  a  sliver  flying  from  a  T-rall 
cutter  used  to  cut  the  heads  from  rivets  holding 
sheets  of  steel,  where  tbe  cutter  was  selected  by 
a  fellow  servant  from  among  a  number  of  cut- 
ters supplied  by  tbe  employer,  for  it  was  tbe 
duty  of  tbe  fellow  servant  to  inspect  the  cutter 
selected. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Ii  386-421 ;  Dec.  Dig.  | 
185.*] 

Api)eal  from  Circuit  Court,  Boyd  County. 

Action  by  Thomas  Copley  against  the  Ohio 
Valley  Railway  Company.  From  a  Judgment 
for  plaintifT,  defendant  appeals.  Reversed. 

George  B.  Martin,  of  Gatlettsburg,  for  ap- 
pellant Dlnkle  &  Frichanl  and  D.  M.  How- 
erton,  all  of  Cattetfeslniig.  for  appdlee. 


■roc  oUiar  easM  we  B*m«  tople  and  SMtloa  NUHBBR  Id  D«e.  Dig.  *  Am.  Dig.  Ksy-Ma.  Berlsa  ft  Rep'r  Index** 
16eS.W.— 40  ^  . 
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leO  SOUTHWEBTEKN  BBPOBTEB 


MLLLBRt  J.  ne  appellee  Thomas  Copter 
was  Injured  while  In  the  aervlee  of  the  ap- 
pellant He  was  engaged  In  stripping  coal 
bumpers,  which  was  effected  hy  catting  Che 
heads  from  the  steel  rivets  Qiat  held  sheets 
of  steel  in  the  form  of  a  coal  bumper.  Two 
tools  were  used  In  this  work,  an  ordinary 
sledge  hammer  and  a  steel  T-tall  cutter ;  the 
latter  bdng  a  wedge-shaped  tool,  sharp  at 
one  end,  with  a  head  on  the  other.  The  cut- 
ter was  about  two  indies  broad,  and  6  or  8 
Inches  long,  and  had  a  handle  from  18  to  24 
inches  long,  attached  to  the  center  of  the 
cutter.  Copley  was  holding  the  sharp  edge  of 
the  cutter  against  a  rivet,  while  his  fellow 
workman,  Walters,  struck  It  with  the  sledge ; 
and  while  so  engaged  a  small  silver  of  sted 
flew  from  the  head  of  the  cutter,  striking 
appellee  on  the  back  of  the  hand,'  and  In- 
flicting the  Injury  for  whldt  he  sued.  The 
case  was  based  upon  the  allegation  that  the 
appellant  was  ne^Igent  In  falling  to  furnish 
app^ee  with  a  steel  cutter  that  was  reason- 
ably safe  for  the  purpose  for  which  It  was 
used.  Tha  answer  contains  a  traverse,  and 
pleads  contributory  n^lgmce  and  assumed 
risk  npon  the  part  of  the  plaintiff.  The  trial 
conrt  having  overruled  appellant's  motion 
for  a  peremptory  instruction,  the  jury  re- 
turned a  verdict  for  $72  for  lost  time,  and 
¥128  for  pain  and  suffering;  and  fromi  a 
judgment  based  upon  that  verdict  the  de- 
fendant appeals. 

There  was  no  pnxtf  ct  contribnt(»y  neg- 
ligence. 

[1,2]  Appellant's  argument  for  a  reversal 
is  confined  to  the  single  proposition,  that  Its 
motion  for  a  peremptory  instruction  should 
have  been  sustained ;  and  this  contention  as- 
sumes that  the  proof  shows  appellant  was 
□ot  negligent,  and  sustains  the  plea  of  as- 
sumed risk  upon  the  part  of  the  app^lee. 

The  proof  shows  that  the  head  of  the  steel 
cutter  was  burred  or  battered  from  use,  and 
that  it  had  a  rough  or  ragged  edge.  Copley 
had  never  used  a  cutter  or  done  work  of  this 
character  before  the  occasion  meutloned,  and 
says  he  did  not  know  It  was  unsafe  or  dan- 
gerous. When  be  and  Walters  were  directed 
by  the  foreman  to  cnt  the  rivets,  Walters  pro- 
cured the  cutter ;  and  Copley  testified  he  did 
not  examine  it  until  after  the  accident  had 
happened,  although  he  had  been  holding  It 
In  his  hand  and  working  with  it  for  an  hour 
or  more.  Appellant  had  several  cutters  of 
this  character,  and  the  one  used  upon  the 
occasion  mentioned  had  been  selected  by 
Walters,  who  testified  that  the  rou^  edges 
could  have  been  removed  by  grinding  the 
head  on  an  emery  stone.  Furthermore,  Cop- 
ley and  Walters  took  turns  In  the  work  by 
which  each  would  alternately  hold  the  cut- 
ter, while  the  other  used  the  sledge.  Neither 
Copley  nor  Walters  made  any  complaint  that 
the  cutter  was  dangerous  or  unfit  for  the 
work,  and  there  Is  no  evidence  that  aivet- 
lant's  boss,  or  Ite  other  servants,  had  any  In- 
timation or  suspicion  that  It  was  defective^ 


beyond  the  fftct  that  the  top  was  battered, 
as  above  stated,  if  that  be  considered  a  de- 
fect. Neither,  was  It  diown  that  appellant's 
boss  directed  Walters  or  Copley  to  take  any 
particular  cutter;  on  the  contrary,  Walters 
said  be  had  taken  the  cutter  from  the  other 
tools  and  had  hidden  it  so  he  could  retain  it 
for  his  own  work,  and  that  he  took  It  trom  its 
biding  place  the  morning  of  the  accident, 
after  he  had  been  directed  to  cut  the  rivets. 

nils  case  is  quite  rimilar  to  Langbom  v. 
WUey.  91  S.  W.  255,  28  Ky.  Iaw  liep.  1186. 
where  the  plalntUT  was  Injured  while  n^ng 
a  T-rall  cutter  of  precisely  the  same  pattern 
as  that  used  by  Copley,  in  spUtting  rock 
While  Wiley  was  holding  the  cutter  and  hU 
fellow  laborer  struck  It  with  a  sledge,  a 
small  piece  of  the  cutter  or  sledge  flew  off 
and  struck  WUey  on  the  arm,  severely  injur- 
ing him.  He  brought  his  action  upon  the 
ground  that  the  tools  furnished  by  the  de- 
fendant were  not  safe,  proper,  or  sufficient 
for  tike  purpose,  whldi  fact  It  was  alleged 
was  not  known  to  Wiley,  but  was  known  to 
the  defendant  In  that  case,  however,  this 
court  directed  a  peremptory  instruction  for 
the  defendant,  and  In  doing  so  it  said:  "There 
Is  no  evidence  whatever  in  the  record  that 
either  the  sledge  or  T-rail  cutter  were  de- 
fective nor  that  any  latent  defects  in  them, 
if  any,  could  by  the  exercise  of  ordinary  care 
have  been  discovered.  In  fact,  the  testimony 
diowed  that  the  T-rall  cutter  was  made  of 
the  best  quality  of  steel,  tempered  for  the 
purpose  of  using  It  in  cutting  steel  rails, 
that  the  sledge  was  the  kind  In  general  use. 
and  that  the  tools  were  practically  new.  Nor 
Is  there  any  evidence  that  these  tools  were 
not  reasonably  safe  for  the  purpose  in  whidi 
they  were  being  used.  It  Is  true  that  gener- 
ally a  small  tool  called  a  'wedge*  was  used 
in  splltth^  rock,  and  the  T-rail  cutter  for 
cutting  rails,  although  the  T-rail  cutter  was 
sometimes  used  in  place  of  the  wedge  in 
splitting  rock.  The  mere  fact  that  the  small 
wedge  was  in  more  general  use  In  splitting 
rock  than  the  T-rail  cutter  Is  not  in  aad 
of  Itself  sufficient  to  hold  the  master  liable, 
upon  the  ground  that  the  tools  furnished 
were  not  reasonably  safe.  The  master  is 
only  obliged  to  furnish  the  servant  with  tools 
and  appliances  that  are  reasonably  safe."  As 
authority  for  its  ruling  in  the  Wiley  Case, 
the  conrt  quoted  as  follows  from  Vlssman  v. 
Southern  Ry.  Co.,  89  S.  W.  S02,  28  Ky.  Law 
Rep.  420,  2  I*.  R  A.  (N.  S.)  46»:  "While  this 
court  has  repeatedly  announced,  and  yet 
holds  to  the  rule,  that  it  is  the  duty  of  the 
master  to  use  ordinary  care  to  provide  the 
servant  with  reasonably  safe  tools,  materiel, 
and  place  for  the  work  required  of  him,  It 
has  never  been  carried  to  the  extent  ot  hold- 
ing him  liable  for  defects  in  tools,  material, 
or  place  of  work  that  no  sort  of  iiupection 
on  his  part  could  have  discovered,  for  he  Is 
not  bound  to  make  the  tools,  mateilal.  or 
place  of  work  absolutely  safe,  or  to  Insan 
those  engaged  in  Us  servloe  against  the  ordl-  ! 
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nary  risks  Jnddent  to  the  natan  of  the  fan- 
ployment" 

It  Is  said,  moreover,  that  this  case  cornea 
wltliln  what  Is  known  as  the  **conunon"  or 
"simple**  tool  rule,  whldh  exmpts  die  mas- 
ter from  tUbiUty  whete  the  Inatnunent  or 
tool,  the  defect  In  wbliA  Is  the  cause  tiie 
Injvry,  is  of  ao  simple  a  diaractw  that  a 
person  accoBtomed  to  Its  use  cannot  tall  to 
appreciate  the  risks  incident  thereto.  The 
"comnMm"  tool  nile  may  be  said  to  be  a 
relaxation  of  the  gueral  rale,  which  makes 
It  the  Ait7  of  a  master  to  «xerclse  reason- 
able care  to  prorlde  reasmably  safe  tools 
and  apidlances  for  bis  aerrants,  since  the 
general  role  has  no  application  whers  the 
tools  and  appliances  fnmlsbed  are  of  a  aim- 
Ida  nature,  easily  understood,  and  In  which 
the  d^iecCB,  If  any,  am  be  ea^  and  readily 
obserred  by  ttie  servant 

Th6  "common'*  tool  rule  was  recognised  by 
this  court  in  ttirUng  Coal  ft  (Mce  Co.  v. 
Fork.  141  Ky.  41,  ISl  8.  W.  1080;  40  L.  B.  A. 
\N.  8.)  837,  where  Foil's  hand  was  Injured 
by  the  imperfect  handle  of  a  shovd  be  was 
using  In  loading  eoal  Into  a  car.  In  iKdding 
that  roric  coDld  not  recover,  we  HJd :  **We 
think  we  may  property  pot  this  case  upon 
the  ground  that  the  tool  famished  to  app^- 
lee,  as  wen  as  the  nse  to  which  he  put  it,  was 
80  simple,  and  the  place  it  was  being  nsed 
so  free  from  danger,  that  be  sbould  not  be 
allowed  to  recover  for  the  Injnry  sustained, 
assomlng  that  it  was  catiaed  by  the  defect  in 
the  handle.  It  must  be  recognized  by  every 
one  that  the  role  of  safe  tools  and  appliances 
abonld  not  be  atended  to  every  tool  and 
every  appliance  that  is  nsed  by  laborers  and 
servants  in  the  ordinary  everyday  afFalrs  of 
Ufe.  TTiere  are  few  persons  In  employments 
of  any  kind  who  do  not  at  some  time  or  in 
some  way  use  implements  or  tools  (using 
these  words  In  thdr  broadest  sense)  in  the 
performance  of  their  duties  or  services. 
Some  of  these  tools  and  implements  are  of 
the  simplest  character  and  are  nsed  in  the 
simplest  way,  and  in  the  performance  of 
labor  or  service  that  Is  free  from  danger. 
There  Is  nothing  complicated  about  many  of 
them,  and  their  nature  Is  such  that  any  per- 
son of  ordinary  Intelligence  can  at  once  use 
them  wlttiont  instructions  or  assistance.'*  It 
Is  only  in  cases  of  machinery  and  appliances 
which  are  recognised  as  bcdng  In  their  na- 
tare  dangerous  to  employes  using  tbem,  or 
working  In  proximity  to  them,  that  the  em- 
lAoyer  owes  the  duty  to  the  employe  of  loofc- 
ing  out  tor  his  safety.  Lynn  v.  Glucose  Su- 
gar Refining  Go.,  128  Iowa,  SOI,  104  N.  W. 
8T7.  Many  cases  in  whldi  the  simple  tool 
mle  has  been  applied  are  collected  In  the 
note  to  Parker  v.  W.  C.  Wood  Lumber  Co., 
96  Hiss.  7S0,  S4  South.  2S2,  40  U  B.  A.  (N. 
S.)  833.  See,  also.  Mercer  v.  Atlantic  Coast 
Line  R.  Co.,  164  N.  G.  888,  70  S.  S.  742,  Ann. 
Cas.  1912A,  1002,  with  note.  The  same  rule 
baa  been  applied  and  recovery  denied  where 


the  semnt  has  beoi  Injured  by  divers  of 
iron  or  steel  flying  from  hammers,  chisels, 
punches,  etc  See  Lynn  v.  Glucose  Sugar 
Bef.  Co.,  128  Iowa,  601, 104  N.  W.  077  (ham- 
mer); Atchison,  T.  A  8.  F.  R.  Co.  T.  Welkal, 
73  Kan.  768.  84  Fac.  720  (chisel);  Qlllasple 
T.  United  Iron  Works,  70  Kan.  70^  80  Fac. 
760  ("set"  nsed  as  builer);  Golden  t.  EQls, 
104  He.  177,  71  AtL  040  (hammer);  Dompler 
r.  Lewis,  181  mch.  144,  »1  N.  W.  162  (ham- 
mer); Kosdunan  t.  Ash,  88  Minn.  812,  108 
N.  W.  014,  116  Am.  St  878  (conunoB 
sledge  or  hamme^;  Bahm  v.  CBiScago,  K.  L 
&  P.  B.  Col,  120  Ma  App^  678. 106  B.  W.  670 
(bott-poneh  hammer);  Campbell  t.  T.  A. 
Gfileaple  Coi,  60  N.  J.  Law,  278,  66  Aa  276 
(diifl^);  Demate  v,  Hudson  County  Oas 
Co.,  74  N.  J.  Law,  793,  67  Atl.  28  (chisel); 
Martin  t.  Highland  Fark  Mfg.  Gow,  128  N.  C 
264,  88  S.  D.  876,  83  Am.  St.  Bep.  671  (ham- 
mer); Ifeyer  t.  Ladewlg.  130  Wis.  S66,  110 
M.  W.  418.  IS  L.  R.  A.  (M.  8.)  684  (hammer); 
L'Houx  T.  Union  Ccmstructlon  Co.,  107  Me. 
101,  77  AtL  636,  80  L.  R.  A.  (N.  S.)  800 
(luimmer  and  chisel).  In  Duncan  v.  Gemert 
Bros.  Lumber  Ca,  87  8.  W.  762,  27  Ky.  Law 
Rep.  10S8,  Duncan,  the  employ^,  souf^t  to 
recover  damages  for  an  injnry  received  in 
falling  from  a  ladder,  which  was  too  short 
to  Miable  him  to  do  his  work  while  standing 
upon  the  ladder.  That  fact,  however,  being 
clearly  apparent  to  Duncan,  this  court  held 
he  could  not  recover.  See,  also,  Jones  t.  L. 
&  N.  R.  R.  (3o.,  85  Ky.  676,  28  S.  W.  690,  16 
Ey.  Law  Rep.  132,  and  Flalg  v.  Andrews 
Steel  Co,  141  Ky.  397.  132  S.  W.  1016. 

Narrowing  the  discussion  to  the  particular 
cases  in  which  a  servant  has  been  Injured, 
in  the  use  of  chisels,  punches,  and  similar 
tools,  we  find  many  cases  In  which  the  "sim- 
ple" tool  role  has  been  applied.  In  Ciindn- 
natl,  H.  &  D.  R.  R.  Ca  v.  Phinney,  38  Ind. 
App.  646,  77  N.  B.  296,  it  was  held  that  the 
master  was  not  liable  for  an  injury  to  an 
experienced  adult  employe  resulting  from 
the  flying  of  a  sliver  of  Iron  from  a  pnndk 
when  struck  by  a  hammer,  where  Its  obvious- 
ly battered  condition  rendered  such  occur- 
rence probable.  In  Fordyce  v.  Stafford,  67 
Ark.  606,  22  8.  W.  161,  U  was  held  that  an 
experienced  railroad  man.  who.  while  stand- 
ing on  a  rail  to  steady  It  for  a  coemployft 
who  was  cutting  It  with  a  chisel,  was  struck 
by  a  BjHinter  from  the  chisel  or  from  the 
rail,  and  he  had  taken  the  chlsd,  whldi 
was  obviously  battered,  vrtth  other  t0(ds,  from 
the  tool  box  eadi  morning  and  returned  It 
at  night,  and.  by  the  exercise  of  ordinary 
care  might  have  known  at  its  condition,  must 
be  considered  to  hare  assumed  the  rU  In- 
cident to  its  nsa  In  Baker  r.  Western  ft 
A.  R.  B.  Ca,  68  Oa.  689.  it  was  held  that 
the  plalntlfl  oonld  not  recover  tor  tnjnriee 
caused  a  Mnall  piece  of  Iron  m  sted  fly- 
ing from  the  stroke  of  a  heavy  hammer  -open 
a  cleaver  In  cutting  an  l»m  rail,  wten  he 
was  aware  that  the  cleaver  was  battered 
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down  and  the  edges  of  the  hammer  were 
broken  and  its  surface  uueTen,  although  the 
clearer  was  the  onl;  one  he  could  find  which 
was  sharp  enough  to  do  the  work.  Again,  in 
Banks  v.  Schofleld's  Sons  Co.,  126  Ga.  667, 
56  S.  E.  939,  it  was  held  that  a  petition  which 
alleged  the  defendant  employed  the  plain- 
tiff, who  was  38  years  of  age,  to  dress  off 
the  rough  edges  of  the  Iron  on  the  truck 
frame  of  an  engine,  and  furnished  him,  for 
that  purpose,  an  Iron  chisel  which  was  old, 
worn,  and  much  too  short  for  the  work;  that 
while  plaintiff  was  using  this  chisel  a  i^ece 
of  steel  flew  therefrom  and  injured  blB  ^e; 
diat'the  defendant  was  negligent  in  not  for- 
nlddng  the  plaintiff  with  a  safe  tool  with 
which  to  work;  that  the  chisel  was  old  and 
worn,  and  tbe  plaintiff  on  account  of  his 
unakillfalnesfl  did  not  know  of  the  danger 
of  using  the  same  In  hia  work;  and  that 
the  defitdOQcy  in  the  tool,  and  Its  weakn^, 
and  its  liability  to  break  In  its  condition, 
were  known  to  the  df^fendaut,  or  could  have 
been  ascertained  or  discovered  by  the  use  of 
ordinary  care  on  its  part — did  not  state  a 
cause  of  action.  Again,  tn  Hefferen  v.  North- 
em  Pacific  R.  Co.,  45  Minn.  471,  48  N.  W. 
i,  B26,  it  was  held  that  where  the  employfis 
were  accustomed  to  select  their  own  tools 
from  a  supply  kept  by  the  employer,  who 
kept  a  tool  repairer  Ju  the  shops  whose  busi- 
ness it  was  to  repair  the  tools,  the  employer 
was  not  liable  for  an  injury  cansed  by  the 
breaking  of  a  piece  of  steel  from  the  head 
of  a  side  set  which  plaintiff  and  a  fellow 
workman  were  using  In  cutting  off  the  heads 
of  rivets,  where  the  battered  condition  of  the 
side  set  was  the  ordinary  result  of  use;  that 
It  was  immaterial  that  the  selection  of  the 
tool  was  made  by  the  employe  with  whom 
plaintiff  was  working,  where  the  defective 
condition  was  apftarent  to  tlie  plaintiff;  and 
that,  although  plaintiff  was  about  17  years 
of  age,  his  experience  of  2%  years  In  various  ; 
employm^its  about  the  shop  was  sufficient 
to  warrant  the  court  in  holding  that  he  as- 
sumed the  risk.  And  in  Buchanan  t.  Rome 
W.  &  O.  B.  Co.,  10  X.  T.  St  Rep.  326,  It  was 
held  that  an  employ^  who  used  a  chisel, 
knowing  its  head  to  be  battered,  assumed  the 
risk  arising  from  its  use  In  its  dangerous 
condition.  See,  also,  Houston  &  T.  C.  R.  Co. 
T.  Conrad.  92  Tex.  627. 

The  reason  for  exempting  the  master  from 
llablUty  in  cases  of  this  character  rests  upon 
the  fact,  well  known  to  everybody,  that  de- 
terioration being  the  necessary  result  of  using 
a  chisel,  punch,  cutter,  and  similar  tools  for 
the  purposes  for  which  they  are  Intended  the 
duty  of  Inspection  and  repair  In  such  a  case 
is  Incidental  to  the  duty  of  the  employes 
who  use  the  tool  in  their  commtm  employ- 
ment The  oidliiU7  hm  of  nch  a  tool  neces- 


sarily batters  It,  although  that  tad  does  not 
necessarily  make  It  an  unsafe  tooL 

[3]  And,  In  the  case  at  bar,  clearly  aiH>el- 
lant  is  not  responsible  to  the  appellee  for  the 
failure  of  Walters,  his  fellow  servant,  to  per- 
form the  duty  of  lnsi>ection  when  he  selected 
the  cutter  from  among  the  other  tools.  De- 
mato  V.  Hudson  County  Gas  Co.,  74  N.  J. 
Law,  793,  67  Aa  2a 

From  this  uniform  line  of  dedtdons,  it  is 
apparent  that  the  case  before  us  comes  with- 
in the  "simple"  tool  rule  above  announced, 
and  that  ai^>eUant's  motion  for  a  peremptory 
instruction  should  have  been  sustained.  We 
do  not  mean  to  say.  however,  that  the  "sim- 
ple" tool  rule  would  apply  In  a  case  where  the 
tool  is  defective,  and  that  fact  la  known  to 
the  master,  and  unknown  to  the  servant  In 
aucb  a  case  the  master  would  be  liable.  It 
was  expressly  so  held  in  Uergeuthaler-Hw- 
ton  Basket  Co.  v.  Taylor,  90  S.  W.  968,  28 
Ky.  Law  ReiK  924,  where  a  servant  was  in- 
jured Willie  using  a  defective  monkey-wroich, 
a  simple  tool;  the  defect  thereod^  however, 
being  known  to  the  master  and  not  known  to 
the  servant  See,  alsi^  B£artin  v.  BlghlaDd 
Pork  Mte.  Co.,  :i2S  N.  a  264,  38  S.  B.  876.  83 
Am.  St  Rep.  071.  Ukeirise,  in  QriUey  v.  New 
Amsterdam  Gas  Co.,  106  App.  Div.  127,  94  N. 
T.  Supp.  102,  where  the  evidence  showed  tliut 
plaintiff  was  Injured  by  being  struck  hi  the 
eye  by  a  silver  from  a  chUel  which  he  was 
using  in  cutting  off  the  beads  of  rivets;  that 
he  had  nu^  complaint  of  the  breaking  of 
chisels  theretofoi^  fnndshed  him,  whereupon 
the  foreman  brought  Mm  the  ebiael  which 
cansed  the  injury,  and  assured  Mm  it  was  all 
right,  and  upon  CTamlnatton  before  using  it 
so  far  as  plsiintlfl  conld  discover,  It  appeared 
to  be  all  right;  that  the  cause  of  its  breaking 
was  the  fact  that  it  was  made  of  coarse- 
grain  steel  wMch  was  not  suitable  for  the 
purpose  on  account  of  its  tendency  to  sliver; 
and  that  the  chisel  was  made  by  the  defend- 
ant's blacksmith,  of  steel  fumislied  by  tbe 
defendant — it  was  held  that  the  granting  of  a 
nonsuit  was  erroneous.  This  ruling  was 
based  upon  the  fact  tliat  the  master  was 
liable  becanse,  having  manufactured  the  de- 
fective chisel,  it  necessarily  knew,  or  could 
have  known  by  the  exercise  of  ordinary  cace, 
that  tbe  chisel  waa  defective. 

In  the  case  at  bar,  however^  Copley  was  SO 
years  old;  had  worked  about  three  yearg  In 
a  coal  mine;  had  worked  also  as  a  brakemao 
and  a  section  hand  upon  a  railroad;  tud 
worked  upon  a  steamboat;  had  used  a  drill 
In  drilling  stones;  thus  showing  that  he  wai 
a  man  well  versed  In  the  use  of  all  ordlnarr 
tools,  and  with  the  experience  that  comes  to 
a  general  utility  man.  There  are  no  features 
in  his  case  wMch  take  It  out  of  tbe  "simi^ 
tool  rule. 
Judcmwt  nvetsed. 
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RIALTO  CO.  T.  MINER.    (No.  13,335.) 

(St.  LoaiB  Court  of  Appeals.   Missoari,  April 
7,  1S14.    Rebearing  Denied 
AprU  24,  1914.) 

1.  SxATtma  (H  281,  289*)  —  FLBADina  ahd 

BVIDBirOB— FOBSiaN  8TATDTB8. 

Parties  relying  upon  the  etatates  of  anoth- 
er state  and  the  dedaions  conBtrning  them  moat 
ptead  them  and  give  them  in  evidence. 

[Ed.  Note.— For  otiier  cases,  see  Statates. 
^t.^^.^{|  Saa,  881,  S89,  380;  Dea  IMg.  H 

2.  SxATuns  <f  280*)— FuADiira  aud  Eti- 

DKNCB— FOBEXON  STAXVTEB. 

By  the  written  law  of  another  state  is 
not  meant  the  statements  of  text-writers  or 
the  decisions  of  coorta,  bat,  when  a  foreign 
law  luia  reeelTed  a  local  constraction,  jadidel 
deciMoDB  and  law  writers        be  consulted. 

lEd.  Note.— For  ollxer  cases,  see  Statutes, 
C&it.  Die.  H  389,  890;  Dea  IMg.  |  289.*] 

8.  Statutes  (S  289*)  — Expert  Testimort  — 
Law  of  Anotheb  State. 

The  statements  of  text-writers  and  the  de< 
daions  of  coorts  may  be  used  with  the  evi- 
dence of  experts  to  enlighten  the  court  in  as- 
certaining the  meaning  of  the  law  of  another 
state. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  »  389,  390;  Dec  Dig.  S  289.*] 

4.  GoBPOBAnons  (A  S14*>— Action  bt— Flea 
or  **NUX.  Tm,  COBPOBATtOK"  —  DisnNCT 
FBOU  Flba  "Ultea  Vibes." 

A  plea  that  plaintiff  corporation  is  not  a 
corporation  ^ther  de  jure  or  de  facto,  and  con- 
sequently not  entitled  to  sue,  .is  not  a  plea  of 
ultra  TiTes,  which  assumes  an  incorporation 
either  de  jure  or  de  facto  and  a  misuse  of  or 
departure  from  a  franchise,  bat  is  a  plea  of 
Dul  tiel  corporation. 

[Ed.  Note.— For  other  cases,-  see  Corpora- 
tions. Cent  Dig.  H  2052-20al;  Dec.  ^g.  f 
B14.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  8,  pp.  714(S,  7146.1 

6.  Cobpobations  (§  28*) — Incobpobation  ard 
Exibtbnob— "De  Facto  Oobpobatiom." 
A  corporation  is  a  de  facto  corporation 
where  there  is  a  law  authorising  such  a  corpo- 
ration and  where  it  has  attempted  to  organize 
tmder  it  and  is  transacting  buBlnesa  in  a  cor- 
porate name. 

[Ed.  Note.— For  other  cases,  aee  Corpora- 
tions, Cent  Dig.  H  26,  70;  Dec  Dig.  8  28.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1841-1843.] 

6.  Cobpobations  (|  633*)— Fobbion  Cobfoba- 
tionb— evidksce  of  ircobfobatioh. 

Plaintiff,  an  Illinois  corporation,  was  in- 
corporated, snbseqaentJy  changed  its  oame,  in- 
creased its  capital,  and  enlarged  Its  spedfica- 
lion  of  objects,  all  in  compliance  with  Hurd's 
Rev.  St.  nr.  1909,  c.  52,  H  1-5,  60,  51,  as  shown 
by  the  certificates  of  the  secretary  of  state,  and 
carried  on  its  business  in  Chicago  for  over  22 
years.  Its  specification  of  enlarged  objects  de- 
dared  that  tbey  were  the  secunng  or  erection 
of  a  building  to  contain  suitable  or  proper 
vaults  and  safes  for  the  storage  and  protection 
of  property  and  to  carry  on  therein  the  busi- 
ness of  storing  and  caring  for  property  and  to 
do  all  things  incident  to  the  management  of 
such  bdlding^  which  business  and  the  acquisi- 
tion or  erecbon  of  property  therefor  would  be 
legal.  nUnols  decisions  and  expert  testimony 
were  in  evidence  to  the  effect  that  incorpora- 
tion to  acquire  and  hold  real  estate  was  pro- 
Mbited.  Held,  that  the  daase  In  the  speclnca- 
ttoD  as  to  the  ac^sitim  of  a  building  did  not 


control,  but  that  it  sufficiently  stated  an  object 
for  wluch  a  corporation  might  have  been  law- 
fully formed  under  the  Ultnois  statutes. 

[Ed.  Note.— For  othei;  cases.  See  Corpora- 
tions, Cent.  Dig.  I  2S03;  Dec  Dig.  i  68S.*} 

7.  COBPOBATIONS   (I  601*)— FOBEION  COBPO- 

BATiON— Actio*. 

An  Illinois  corooration.  authorised  as  such 
to  make  a  lease  of  offices  in  a  building  in  Chi- 
cago, OQ  breach  of  the  terms  thereof  was  en- 
titled to  maintain  its  action  in  this  state  against 
the  lessee,  a  citisen  of,  and  found  in,  the  state, 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  IMg.  H  2636,  2539,  2542,  2543, 
2544,  2548.  25tJS-2567;  Dec.  Dig.  S  061.*] 

8.  COBPOBATIONB    (}   659*)  —  COBPOBATS  EOL- 

iSTEHCE— Estoppel  to  Dbkt. 

A  leasee  dealing  with  his  lessor  as  a  for^gn 
corporation  and  exhibiting  a  counterclaim  or 
demand  against  it,  when  sued  in  this  state  for 
arrears  of  rent,  may  not  challenge  the  lessor's 
corporate  existence. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions. CeBL  Dig.  SS  2661.  25i^;  Dec  Dig.  { 
659.*] 

9.  LaNDLOBO  and  TBHAHT  (i  233*)— AOTIOM 

FOB  Rent— QoEsmon  roB  Jubt— Oounteb- 

In  an  action  for  rent,  where  the  lessee 
connterclaimed  for  the  value  of  furniture  tak- 
en from  the  offices  without  its  consent,  held,  on 
the  evidence,  that  the  trial  court  committed  no 
error  in  directing  a  verdict  against  the  lessee 
on  his  countercdaim. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  SS  49,  940-944 ;  Dec. 
Dig.  S  233.*! 

A^eal  from  St  Louia  C^zciiit  Court;  W. 
B.  Homw,  3ndg». 

Acttoa  b7  the  Rialto  Company  against  F.  J. 
Miner,  with  counterclaim  by  d^^dant 
JTudgmoit  for  plain  tiff,  and  defendant  ap- 
peals. Affirmed. 

A.  M.  Frumberg,  A.  R.  Russell,  and  M.  G. 
Reynolds,  all  of  St  Louis,  for  appellant 
Robert  St  Robert,  Jones,  Hocker,  Hawes  & 
Angert,  and  Geo.  F.  Haid,  all  of  St  Louis, 
for  respondent 

REYNOLDS,  P.  J.  This  is  an  action  by 
plaintiff,  alleged' to  be  a  corporation  duly  or- 
ganized and  existing  under  the  laws  of  the 
state  of  IlUnois,  to  recover  five  months'  rent 
claimed  to  be  due  under  and  by  rlrtue  of  a 
lease  executed  by  plaintiff  as  lessor,  to  the 
defendant,  lessee,  the  lease  covering  certain 
rooms  in  a  boUding  owned  by  plaintiff  in  the 
city  of  Chicago,  the  lease  dated  March  9, 
1908,  annual  rental  $2,610,  $217.50  payable 
monthly  In  advance  on  the  first  day  of  each 
month.  AU^ng  that  the  defendant  lessee 
had  paid  the  rent  under  the  lease  until  No- 
vember 1,  1909,  but  had  made  default  In  pay- 
ments for  the  remaining  five  months  of  the 
term,  judgment  is  demanded  for  the  amouDt. 

The  answer,  for  a  first  defense,  denies  that 
plaintiff  Is  a  corporation  duly  organized  and 
existing  under  the  laws  of  the  state  of  Illi- 
nois, and  denies  that  it  Is  a  corporation  at 
all,  alleging  that  the  statutes  of  illluols  pro- 
hibit a  corporation  from  acquiring  and  hold- 
ing real  estate,  and  that  It  is  contrary  to  the 


*tvr  other  cases  MS  same  topic  and  wctloo  NUIIBBR  In  Dec.  Dfg.  ft  Am.  Dig.  Key-No.  Serin  A  Rep'r  Indexe« 
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laws  and  public  policy  of  Out  state  to  penult 
a  cozpoiatltni  to  be  organlxed  Cor  the  purpose 
of  leasing  spedfled  real  estate  for  a  long 
term  of  yean  upon  whlcb  to  end  buildings 
for  tauuit8»  and  tiiat  a  cotporatlon  attempted 
to  be  oTgaiUxed  for  sncb  purposes  bas  no  ral- 
Id,  l^al  exlsteaoe;  that  the  promoters  of  the 
plaintiff  corporation,  seeking  to  evade  the 
law  and  the  public  policy  of  the  state  of  HU- 
Dol8»  organised  the  plaintiff  company  for  the 
avowed  purpose  of  securing  or  wecting  a 
building  to  contain  suitable  and  proper  Taults 
and  safes  for  the  storage  and  protection  of 
property  and  to  do  all  thinj^  incident  to  tiie 
managewoit  of  the  building ;  that  ttie  arow- 
ed  object  of  the  plaintiff  company  was  not 
to  cimdnct  a  saf^  deposit  rault  business 
and  that  Uie  company  or  all^M  corporation 
did  not  at  any  time,  and  never  has  at  any 
time,  attempted  In  good  faith  to  exercise  any 
corporate  functions  properly  beloi^lng  to 
d^>oslt  or  safety  vault  companies,  or  any 
other  functions  not  prohibited  by  the  laws  of 
the  state  of  Illinois ;  that  plaintiff  Is  neith^ 
a  corporation  de  Jure  nor  de  facto  and  has 
not  tbe  power  to  sue  in  this  or  any  other 
court,  and  that  by  reaBou  of  the  facte  above 
steted  the  lease  set  up  was  and  is  null  and 
void  and  directly  contravenes  and  is  in  viola- 
tion of  the  statutes  of  the  state  of  Illinois 
and  against  the  public  policy  of  that  state. 

"Defendant  for  bis  further  answer  herein 
says  that  he  leased  the  premises  her^  refer- 
red to  for  the  purpose  of  operating  and  con- 
ducting a  brokerage  snd  commission  bud- 
iiesB,"  In  CMcago ;  that  about  the  beginning  of 
the  lease  he  moved  Into  the  offices  or  rooms  in 
the  building,  furnished  them  with  certain  ar- 
ttclee,  enumerating  them,  of  whldi  articles 
defendant  avers  he  was  lawfully  possessed 
as  of  his  own  prt^Mrty  and  whi<di  were  of  the 
value  of  $1,500;  that  on  or  about  Bfay  25th, 
1908,  defendant  quit  his  brokerage  and  com- 
mission business  in  the  ofllces,  closed  the  of- 
fices, turned  the  keys  over  to  plaintiff  and 
1^  the  furniture  and  fixtures  in  the  prem- 
isM;  that  when  defendant  surrendered  the 
k^  of  the  offices  to  plaintiff  It  was  agreed 
between  plaintiff  and  defendant  that  the  fur* 
nlture  and  fixtures  were  to  remain  in  tbe 
premises  and  be  In  the  care  and  custody  of 
plaintiff  during  the  remainder  of  the  term  of 
the  lease  and  that  plaintiff  would  not  permit 
or  cause  the  property  to  be  removed  or  mo- 
lested during  Qie  term  ot  the  lease  without 
the  written  consent  of  defendant  but,  disre- 
garding its  duties  plaintiff  suffered  and  per- 
mitted tbe  furniture  and  fixtures  to  be  remov- 
ed fnmi  the  offices  and  from  Ito  care  and  cus- 
tody during  the  term  of  the  lease  without 
the  knowledge  or  written  consent  of  def»>d- 
ant  and  whoily  without  his  autliority,  and 
that  the  property  thereby  passed  from  the 
control  of  and  was  lost  to  defttidant,  to  his 
damage  in  the  sum  of  $1,500,  for  whldi  sum 
he  demands  Judgment  against  plaintiff.  This 
answer  was  duly  verified  by  defendant,  and  a 


general  denial,  by  way  of  reply,  filed  by 
plaintiff. 

Tbe  cause  came  on  for  trial  before  the 
court  and  a  Jury  and  under  Ow  dlrecti<m  of 
tti»  court  the  Jury  returned  a  vwdict  for 
plaintiff  for  the  amount  of  the  rental  and  In- 
terest and  against  defendant  on  his  counter- 
claim and  Judgment  was  entered  accordingly. 
Interposing  a  motion  tor  new  tiiid  and  ex- 
citing to  that  being  overruled,  defendant 
has  duly  perfected  his  appeal  to  this  court 

Tb9  errors  assigned  are  to  the  action  of  the 
court  in  peremptOTlly  instmctlnc  tbe  Jiury  to 
return  a  verdict  for  platnllff  on  Ite  cause 
of  action  and  to  return  a  verdict  against  de- 
fendant on  his  counterclaim. 

At  the  trial  of  tbe  cause  plaintiff  introduc- 
ed and  read  in  evidence  several  sections  from 
chapter  83  (Hurd's  Bd.  1909),  Revised  Stat- 
utes Illinois,  relating  to  cwporatlons  for  pe- 
cuniary profit 

Section  1  of  that  chapter  provides  teat 
corporations  may  be  formed  in  the  manner 
provided  by  the  act  "for  any  lawful  puzpose 
exc^  banking,  insurance,  real  estate  broker- 
age^ the  op^titlon  of  railroads  and  the  bnsl- 
nees  of  loaning  money." 

Section  2  provides  for  tbe  manner  of  ob- 
talnlng  Oe  Ucodss,  lAicli  is  that  whenever 
any  number  <tf  persons  not  less  than  three, 
nor  more  than  sevoi,  diall  propose  to  form  a 
corporation  under  the  act,  they  shall  make 
a  statement  to  that  ^Esct  und«  their  hands 
and  duly  acknowledged  before  some  oflker 
in  the  manner  provided  for  the  acifciiowlete- 
mento  ct  deeds,  setting  forth  the  name  of  the 
proposed  corporation,  the  object  for  which 
it  is  to  be  formed,  ite  capital  sto^  the  num- 
ber of  aihares  of  which  audi  stotk  shall  con- 
sist, tbe  location  of  the  prtedpal  office  and 
the  dnratioQ  of  the  corporation  not  to  ex- 
ceed 90  years,  which  statemait  shall  be  filed 
In  tbe  oflloe  of  tba  secretary  of  state.  If 
the  object  for  which  the  corporation  Is  pro- 
posed to  be  organized  Is  clearly  and  tMlnite- 
ly  stated,  '^and  Is  a  lawful  object."  the  sec- 
retary ot  state  shall  thereupon  Issue  to  such 
persons  a  license  as  commissioners  to  open 
books  for  subecrUitton  to  Um  c^ittal  stock 
of  the  corporation  at  such  tlnwa  and  places 
as  they  may  determine;  DlMn  the  filing  of 
Uiy  statsmttLt  with  the  secretary  of  state  tar 
the  purpose  of  obtaining  a  license  to  incor- 
porate, he  may  propound  sudt  intenogatorles 
as  he  shall  deem  necessary  to  ascertain  the 
true  object 

The  third  section  provides  Uiat  after  the 
capital  stock  shall  be  folly  snbsoibed,  the 
oomndssioners  shall  oomvene  a  mnntlng  of 
the  subscribers  for  tiie  purpose  of  tiering 
directors  or  managers  and  the  transaction 
of  such  othw  badness  as  shall  come  before 
them. 

Hie  fourth  section  provides  (hat  the  com- 
missioners shall  make  a  fUU  report  of  their 
proceedings,  "which  report  shall  be  sworn  to 
by  at  least  a  majority  of  the  comndBalmiers 
and  shall  be  filed  in  the  office  of  the  seere- 
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tar7  of  state.  Tbe  secretaiy  of  state  shall 
therenpoD  Issue  a  certificate  of  the  complete 
organization  of  the  corporatlom,  making  a 
part  thereof  a  copy  of  all  the  papers  filed  In 
Ms  office  in  and  about  the  organization  of 
the  corporation,  and  duly  authenticated  un- 
der his  band  and  seal  of  state,  and  the  same 
shall  be  recorded  In  a  hook  for  that  purpose, 
In  the  ofilce  of  the  recorder  of  deeds  of  tbe 
county  where  the  principal  office  of  such 
company  is  located.  Upon  the  recording  of 
the  said  copy,  the  corporation  shal)  be  deem- 
ed full7  OTganlxed  and  may  proceed  to  busi- 
ness." 

Section  5  provides  that  "cotitorations  form- 
ed under  this  act  shall  be  bodies  corporate 
and  politic  for  the  period  for  which  they 
are  organized;  may  sue  and  be  sued;  may 
have  a  common  seal,  which  they  may  alter 
or  renew  at  pleasure ;  may  own,  possess  and 
oijoy  so  much  real  and  personal  estate  as 
shall  be  necessary  for  the  transaction  of  their 
business,  and  may  sell  and  dispose  of  the 
same  when  not  required  for  the  uses  of  the 
corporation." 

Section  SO  of  the  same  chapter  provides: 
'That  whenever  the  board  of  directors,  man- 
agers or  trustees  of  any  corporation  existing 
by  virtue  of  any  general  or  special  law  of 
this  state,  or  any  corporation  hereafter  or- 
ganized by  virtue  of  any  law  of  this  state, 
may  desire  to  change  the  name,  to  change 
the  place  of  business,  to  enlarge  or  change 
the  object  for  which  such  corporation  was 
formed,  to  increase  or  decrease  the  capital 
stock  [they  may  call  a  special  meeting  of  the 
stockholders  of  such  corporatloni,  for  the 
purpose  of  snbmltting  to  a  vote  of  such 
stockholders.  •  •  ♦  the  Question  of  such 
change  of  name,  diange  of  place  of  business, 
enlargranent  or  change  of  the  object  for 
which  such  corporation  was  formed,  increase 
or  decrease  of  capital  stock."  It  is  also  pro- 
vided that  no  alteration  or  change  shall  be 
made  by  virtue  of  this  section  to  embrace 
any  object  that  might  not  have  been  lawful* 
ly  embraced  in  the  statement  and  license  Is- 
sued before  the  organization  of  such  corpora- 
tion as  provided  In  section  2  of  the  act 

Section  61  provides  for  the  manner  of  call- 
ing the  meeting  for  the  above  purpose,  sec- 
tion 52  provides  for  the  manner  of  voting  at 
the  meeting,  and  section  63  provides  that  If 
at  any  meeting  held  as  spedfled,  it  shall  ap- 
pear that  the  propositions  submitted  ^ave 
been  adopted  by  a  vote  of  two-thirds  of  all 
the  voters  represented  by  the  whole  of  the 
stock  of  the  corporation,  a  certificate  there- 
of, verified  by  the  affidavit  of  the  president, 
^d  under  seal  of  the  corporation,  shall  be 
filed  in  tfie  office  of  the  secretary  of  state, 
and  with  the  recorder  of  deeds  of  the  proper 
connty,  and  that  upon  the  filing  of  this  cer- 
tificate the  changes  proposed  and  voted  for 
At  such  meeting  will  be  and  are  "hereby  de- 
dared  accomplished  in  accordance  with  said 
▼ote  of  the  stockholders." 
These  are  the  pertinent  sections  of  the 


chapter  which  wen  Introduced  and  read  in 
evidence  by  plaintiff.  In  addition  to  these 
plaintiff  introduced  and  read  in  evidence 
certain  decisions  of  the  Supreme  Oourt  and 
one  dedsion  of  an  aM>6Ilate  court  ct  the  state 
of  Illinois,  as  follows:  Hector  v.  Hartford 
Deposit  Co.,  190  IlL  880,  eO  N.  E.  S28;  Spring- 
er  V.  Chicago  Real  Estate  Loan  ft  Trust  Co., 
202  IIL  17,  66  N.  O.  800;  Hayden  T.  Hayden. 
241  m.  IBS.  89  N.  sr.  847;  Dauchy  Iron 
Works  T.  Ounder,  ISO  111.  App.  604.  It  also 
introduced  the  lease,  which  is  in  tbe  ordi- 
nary form  of  lease  and  wltii  a  further  cov- 
enant "that  all  personal  property  in  the  de- 
mised premises  shall  he  at  tbe  risk  of  the 
lessee'  only ;  and  it  the  whole,  or  any  part 
thereof,  shall  t>e  lost  or  destroyed  or  dam- 
aged by  fire,  water  or  otherwise,  or  by  the 
leakage  or  bursting  of  water  pipes,  or  by 
steam-heating  apparatus,  or  in  any  other 
way  or  manner,  no  part  of  said  loss  or  dam- 
age la  to  be  charged  to,  or  borne  by  the  les- 
sor, Ita  successors  or  assigns,  In  any  case 
whatever."  Oral  evidence  of  occupation  of 
the  premises,  demand  and  failure  to  pay 
rent  was  also  Introduced  by  plaintiff. 

Defendant  Introduced  evidence  of  the  value 
of  the  furniture  and  that  It  had  been  remov- 
ed without  his  consent,  and  also  evidence 
which  it  is  claimed  tended  to  show  that  the 
furniture  had  been  removed  with  the  knowl- 
edge and  consent  of  plaintiff.  We  will  refer 
to  tbla  hereafter. 

[1]  It  has  been  the  uniform  holding  of 
our  courts  that  parties  relying  upon  the  stat- 
utes of  a  sister  state  must  plead  and  give 
them  in  evidence.  Neither  party  here  plead- 
ed any  statute  of  the  state  of  Illinois,  but 
as  the  statutes  above  set  out  are  relied  upon 
and  were  treated  aa  properly  in  evidence  by 
both  parties,  and  as  each  party  relies  upon 
them  in  their  arguments  before  ns,  we  have 
conclnded  to  pass  over  the  defect  in  the 
pleading  and  to  determine  the  case  upon  the 
theory  upon  which  it  was  tried  and  Is  pre- 
sented to  us  by  the  several  counsel.  The 
statutes  aa  well  as  the  decisions  relied  upon 
should  not  only  have  been  given  in  evidence 
but  should  have  been  pleaded.  McDonald  v. 
Bankers  Life  Aas'n,  1£4  Mo.  618,  loc  dt  628, 
65  S.  W.  999,  and  authorities  there  dted. 
Falling  Oiat  we  would  be  obliged  to  treat  this 
case  as  resting  upon  our  own  law,  to  do 
whldi  would  put  defendant  out  of  court  on 
his  main  defense,  for  tested  by  our  law  and 
dectelons,  that  def^ise  would  not  stand. 

[2,  S]  Our  statutes  provide  for  the  intro- 
duction and  receipt  In  evidence  of  the  print- 
ed statutes  and  decisions  of  other  states. 
(Revised  Statutes  1900,  sections  6281  and 
63S2.)  It  is  to  be  assumed,  however,  that 
they  have  been  properly  pleaded.  It  has 
been  said  by  onr  Supreme  Oourt  in  Charlotte 
V.  Chouteau,  26  Mo.  405,  loc.  dt  476,  in 
treating  of  the  admission  in  evidence  of  the 
written  law  of  other  states,  and  of  the  duty 
of  the  court  to  construe  that  law,  "We  do 
not  mean  by  the  written  law  the  statementa 
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of  text  writers  or  the  decisions  of  courts; 
but  tbese  may  be  used  with  tlie  evldeoce  of 
experts  to  enlighten  the  court  in  expounding 
the  foreign  law;  for,  when  a  foreign  law 
has  received  a  local  construction,  Judicial  de- 
cisions and  law  writers  nmy  be  consulted, 
and  professional  witnesses  may  be  examined 
for  the  purpose  of  ascertaining  Its  meaning." 
With  this  rule  in  mind  we  have  endeavored 
to  ascertain  the  construction  placed  by  the 
Illinois  courts  upon  their  law  as  touching 
the  corporate  existence  of  tbe  plaintiff  here, 
and  tbe  right  to  attack  that  collaterally. 

[4]  It  is  claimed  ttiat  plaintiff  la  not  a  cor- 
poration either  de  jure  or  de  facto  and  con- 
sequently not  entitled  to  sue  in  this  or  any 
other  court,  and  that  the  lease  entered  into 
between  it  and  defendant  Is  of  no  validity. 
This  Is  not  a  plea  of  ultra  vires  but  a  plea 
of  nul  tiel  corporation.  It  would  seem  that 
the  plea  of  ultra  vires  shoold  have  no  place 
here,  for  that  plea  assumes  an  incorporation, 
^ther  de  jure  or  de  facto,  and  a  misuse  of 
or  departure  from  a  franchise.  This  dis- 
tinction has  not  always  been  k^t  in  mind, 
courts  often  discussing  and  determining  cases 
pretty  mu(^  on  the  same  line,  whether  the 
plea  is  ultra  vires  or  nul  tiel  corporation. 

Here  corporate  existence  la  denied.  There 
Is  no  pretense  that  the  lease  was  not  execut- 
ed between  the  parttes;  nor  Is  there  a  de- 
nial of  its  terms,  nor  of  the  non-payment  of 
the  rent  for  the  months  Involved.  In  point 
of  fact  deftiidant  admits  the  lease  executed 
between  him  and  plaintiff ;  his  coonterclAlm 
endeavors  to  partially  off-set  the  rents  by 
reason  of  a  breach  of  an  agreem^t  between 
him  and  plaintiff  to  take  care  at  and  safely 
Iceep  property  which  he  avers  he  had  in  the 
demised  premises,  this  agreement  growing 
ont  of  the  relation  of  landlord  and  tenaat 
under  the  lease. 

[S,  I]  So  we  come  squarely  to  the  question 
as  to  whether  plaintiff  Is  a  corporation  de 
facto  or  de  Jure  under  the  laws  of  the  state 
of  Illinois,  and  as  soch  having  power  to 
make  this  leaser  or  for  that  matter  make 
any  contracts.  It  is  not  pretended  that  if 
the  corporation  Is  a  lawfol  one  the  execi^ 
tion  of  the  lease  waa  ultra  vlrea. 

It  Is  earnestly  insisted  by  learned  counsel 
ttrr  appellant,  on  the  antbority  of  Imperial 
BuUdiiv  Co.  V.  Chicago  Open  Board  of  Trade, 
288  IlL  100,  87  N.  m  167,  that  plaintiff  Is 
not  either  a  de  Jure  or  de  facto  corporation. 
The  opinion  of  the  Supreme  Court  of  Illi- 
nois in  that  case,  approving  as  it  does  a 
decision  of  the  appellate  court  In  Chicago 
Open  Board  of  Trade  t.  Imperial  Building 
Co.,  136  m.  App.  60^  is  the  strongest  au- 
thority cited  in  support  of  the  contention  of 
the  learned  counsel  for  appellant.  There 
Cook  on  Corporations,  S  234  (see  6th  Ed.),  Is 
quoted  as  defining  a  de  facto  corporation 
thus:  "The  corporation  Is  a  de  facto  corpora- 
tion where  there  Is  a  law  <mihorizing  tMCh  a 
oorporaUon  and  where  the  company  has  made 


(Mo. 

on  effort  to  organize  under  the  law  and  U 
transacting  business  in  a  corporate  name." 
(Italics  ours.)  It  may  be  added  that  it  Is 
also  said  at  section  232  of  the  same  treatise, 
that  "In  general,  a  party  contracting  to  pay 
money  to  a  corporation,  or  to  transfer  prop- 
erty to  It  as  a  corporation,  cannot  avoid  the 
obligation  of  that  contract  by  ailing  the 
fact  tliat  the  corporation  was  not  duly  in- 
corporated, If  It  be  proved  that  such  a  cor- 
poration might  have  been  organised  under 
the  ttatutea,  and  that  the  supposed  ourpora- 
tion  attempted  to  so  organize  and  proceeded 
to  transact  business."  (Italics  ours.) 

Applying  the  flrst  definition  as  above,  the 
Illinois  Supreme  Court  held  that  the  appel- 
lant there,  plaintiff  below,  was  not  a  de  facto 
corporation.  The  object  for  which  the  coi^ 
poratlon  was  formed,  as  stated  In  the  certifi- 
cate In  the  Imperial  Building  Company  Case, 
was  to  lease  for  a  term  of  years,  not  to  ex- 
ceed 99  years,  certain  lots  "for  thepurpoaeof 
erecting  thereon  a  building  for  the  accommo- 
dation of  tenants,  to  make  leases,  collect 
rents  and  do  all  things  Incident  to  the  man- 
agement of  said  property."  The  court  held 
that  a  corporation  cannot  be  organized  under 
the  Illinois  laws  for  the  acquisition  of  real 
estate,  erecting  a  building  thereon,  and  rent- 
ing to  tenants  as  a  mere  Investment;  that 
acquiring  tbe  lease  for  99  years  Is  acquiring 
real  estate.  Quoting  section  234  from  Cook 
on  Corporations,  as  above,  as  to  a  corpora- 
tion de  facto.  It  Is  held  that  the  plaintiff  Is 
not  a  corporation  de  facto;  nor  is'  it  one 
de  Jure,  for  Ite  stated  object  is  lUegal,  and 
that  the  lessee  of  such  a  corporation,  in 
such  a  proceeding  as  then  before  tbe  court, 
could  attack  that  existence. 

That  tbe  plaintiff  here  was  duly  incorpo- 
rated and  that  its  sabseqoent  cliange  of 
name,  increase  of  its  capital  and  oilarged 
Specification  of  the  objects,  were  all  done  in 
compliance  witli  the  laws  of  the  state  of  Illi- 
nois, is  dear.  In  fact  is  not  contested.  The 
omtentton  of  learned  counsel  for  aroellant 
tarns  on  tlie  proposition  that  it  not  only  does 
not  appear  that  this  plaintiff  "migfat  have 
been  oqnnlsed"  nnder  the  statutes  bat  that 
It  afflrmatlTely  appears  that  its  proposed  ob- 
jects were  unlawful;  that  tbe  object  stated 
is  an  unlawful  object,  under  the  laws  of  Illi- 
nois governing  tbe  creation  tk  corporation!), 
and  tbe  att«npted  Incorporation  a  nullity. 

We  come  thai  to  the  real  point  of  inquliy. 
tbat  is.  the  stated  object  of  this  corporatton. 
As  set  ont  In  tbe  original  articles.  It  is  "to 
secure  or  erect  a  building  to  contain  suitable 
and  proper  vaults  and  safes  for  the  storage 
and  protection  of  property  and  to  do  all 
things  incident  to  the  management  of  said 
building."  This  original  certLQcate  was  filed 
in  the  office  of  tbe  secretary  of  state  of  Illi- 
nois on  October  21st,  1884^  and  tbe  secretary 
of  state  certifies  under  his  hand  and  tbe 
Great  Seal  of  the  State,  that  It  was  duly 
slewed  and  acknowledged  for  tbe  organiza- 
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tlon  of  the  Chicago  Deposit  Vault  Company 
"onder  and  In  accordance  with  the  provi- 
sions of  an  act  concerning  corporations" 
that  being  the  act,  pertinent  sections  of 
which  we  have  above  set  ont  It  Is  further 
stated  In  this  certificate  of  the  secretary  of 
i<tate  that  a  license  had  been  issued  to  per- 
sons named  as  commissioners  to  open  books 
for  the  subscription  to  the  capital  stock  "of 
said  compajiy,"  and  that  the  commissioners 
had,  on  March  26th,  18SS,  filed  in  the  office 
of  the  secretary  of  state  a  report  of  their 
proceedings  had  by  them  under  the  license 
theretofore  issued  by  the  secretary  of  state. 
Whereupon  the  secretary  of  state  under  dats 
of  March  26th,  1885,  still  under  the  "Great 
Seal  of  the  State,"  certifies  "i  •  •  • 
Secretary  of  the  State  of  Illinois,  by  virtue 
of  the  powers  vested  in  me  by  the  laws,  do 
hereby  certify  that  the  said,  The  Chicago 
Deposit  Vault  Company,  Is  a  legally  organ- 
ized corporation  under  the  laws  of  this 
state."  Follows  In  due  time  the  certificate 
of  the  secretary  of  state,  again  under  the 
"Great  Seal  of  the  State,"  that  on  January 
9th,  1888,  the  Chicago  Deposit  Vault  Com- 
pany, had  filed  a  certificate  attached,  of  In- 
crease of  stock,  increasing  it  from  $500,000 
to  $600,000.  Then  follows  a  certificate  of 
the  secretaiy  of  state,  still  under  the  "Great 
Seal  of  the  State,"  that  on  July  30th,  189C, 
the  Chicago  Deposit  Vault  Company  had 
filed  copy  attached,  a  certificate  of  change 
of  name  and  enlai^ement  of  objects  of  the 
company.  That  attached  certificate  sets  out 
that  at  a  special  meeting  of  the  stockholders 
of  the  Chicago  Deposit  Vault  Company,  held 
at  Its  office  on  the  13th  of  July,  1895,  It  was 
voted  by  the  requisite  vote  of  two-thirds  of 
all  the  votes  represented  by  the  whole  stock 
"of  said  corporation"  to  change  the  name  "of 
said  corporation"  to  "The  Rlalto  Company," 
and  also  to  enlarge  or  change  the  objects  for 
which  sacb  corporation  was  formed  so  the 
same  should  be  and  read  as  follows:  The 
objects  for  which  It  Is  formed  Is  to  secure 
or  erect  a  building  to  contain  suitable  or 
proper  vaults  and  safes  for  the  storage  and 
protection  of  property  and  to  carry  on  there- 
in the  business  of  storing  and  caring  for 
property  and  to  do  all  things  Incident  to  the 
inanagement  of  said  bnlldlng.  So  far  as  the 
certificates  of  the  officer  of  the  state  are 
concerned,  there  can  be  no  question  but  that 
they  are  all  according  to  law,  and  that  this 
plaintUF  l8  a  corporation  de  jure,  provided 
its  objects  are  legal.  There  Is  no  defect 
whatsoever  In  the  matter  of  its  original  In- 
corporation, Increase  of  stock,  change  of 
name  and  enlargemoit  of  objects. 

It  nmst  be  admitted  that  the  statement  of 
the  objects  Is  rather  awkward.  But  we  hold 
that  it  Is  sufficiently  stated  to  constitute 
tinrn  objects  ft>r  which  a  corporation  may 
be  lawfully  formed  In  Illinois.  In  other 
words  it  Is  suA  a  corporation  as  "mlg^t  have 
beu  organized  under  the  statute."   It  pro- 


posed to  secure  or  erect  a  building  to  con- 
tain suitable  and  proper  vaults  and  safes 
for  the  storage  and  protection  of  property 
and  to  carry  on  therein  the  business  of  stor- 
ing and  caring  for  property."  That  the  ac- 
quisition and  erection  of  a  building  was  plac- 
ed before  a  statement  of  the  business  which 
was  to  be  carried  on  therein,  does  not  have 
the  efTect  of  making  that  object  paramount 
to  the  carrying  on  of  that  particular  busi- 
ness. The  orlgiDal  name,  "Chicago  Deposit 
Vault"  is  not  without  significant  suggestion 
of  the  primary  object.  Corporations  do  not 
usually  select  names  foreign  to  their  main 
object.  As  we  understand  the  argument  of 
the  learned  counsel  for  appellant,  they  con- 
cede that  If  this  statement  had  been  that  the 
proposed  corporation  was  to  be  organized 
with  the  object  of  storing  and  protecting 
property  and  for  that  purpose  to  acquire  or 
erect  a  building,  it  would  have  stated  a  law- 
ful object,  although  It  was  unnecessary  to 
have  stated  this  latter,  Inasmuch  as  the  law 
allowed  It  to  hold  real  estate  without  setting 
that  out  in  the  certificate  as  an  object,  when 
to  hold  real  estate  was  necessary  for  carry- 
ing on  the  object.  Their  argument  is  that 
setting  out  that  the  acquisition  of  a  building 
as  an  object  and  settiug  it  out  first,  controls, 
and  that  the  rest  merely  sets  out  the  use. 
We  are  nnable  to  see  that  stating  the  object 
as  here  brings  about  that  result  The  clause 
as  to  acquiring  real  estate  may  be  entirely 
eliminated  and  a  lawfnl  object  still  remain^:. 
It  will  be  observed  that  the  object  stated  In 
the  Imperial  Building  Co.  Case,  supra.  Is  es- 
sentially different  from  that  before  us.  That 
presented  a  real  estate  investment,  pure  and 
simple;  nothing  else.  This  presents  a  law- 
ful business  as  an  object — the  "storage  and 
protection  of  property,"  maintaining  "suita- 
ble and  proper  vaults  and  safes."  So  we  do 
not  think  that  the  Imperial  Building  Co. 
Case  is  analogous  or  decisive  of  the  case  be- 
fore us.  Even  in  that  case  It  Is  said  (238 
111.  loc.  clt.  113,  87  N.  E.  171)  :  "We  are  not 
to  be  understood  as  holding  appellee  (de- 
fendant below)  Is  not  liable  In  any  event 
for  nse  and  occupation  of  appellant's  premis- 
es, for  we  are  of  the  opinion  if  It  occupied 
them  under  an  agreement  to  pay  rent,  a  lia- 
bility was  created  which  may  be  enforced  In 
some  appropriate  proceeding,  but  it  cannot 
be  enforced  in  thia  suit."  The  Imperial 
Building  Go.  Case  arose  on  a  judgment  for 
rent,  entered  against  defendant  nnder  s  pow- 
er In  the  lease.  The  lessee  made  a  motion 
to  vacate  that  judgment  and  the  case  came 
before  the  Supreme  Court  on  the  validity  of 
the  jud^^t.  That  Involved  the  valitUty  of 
the  lease,  tbe  action  b^ng  on  and  under  the 
lease,  and  the  Supreme  Court  held  that  the 
body  making  the  lease,  not  having  any  corpo- 
rate existence,  could  not  make  the  lease. 
That  being  so,  and  not  stopping  to  oamlne 
Into  the  practice  acts  of  Illinois,  we  can  only 
say  we  are  at  a  loss  to  understand  bow  the 
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rmtal  or  value  of  the  occapatlon  conld  be  re- 
covered In  any  other  form  of  action. 

Referring  to  the  IlUnols  decisions  which 
were  introduced  In  evidence  by  plaintiff  here, 
In  Rector  t.  Hartford  Deposit  Co.,  supra, 
the  trial  court  had  refused  to  give  an  Instmc- 
tlon  to  the  effect  "that  the  plea  of  ultra 
Tires  may  be  successfully  Interposed  In  a 
collateral  proceeding  where  the  corporation 
is  alleged  to  have  performed  an  act  which  It 
was  not,  under  any  clrcomstances,  authorized 
to  perform,  but  that  where  the  act  Is  one 
which  at  most  is  but  a  mere  abuse  or  exces- 
slve  use  of  the  general  power  conferred  upon 
the  corporation  by  Its  charter  such  plea  can- 
not he  successfully  Interposed,  because  the 
question  of  ultra  vires  can  in  such  cases  be 
raised  only  In  a  direct  proceeding  by  the 
state  to  oust  the  corporation  of  its  usurped 
powers.**  The  Supreme  Conrt  held  (190  111. 
loc.  dt  387,  60  N.  E.  530)  that  the  proposi- 
tion presented  the  correct  legal  doctrine. 
"That  the  appellee  (plaintiff  company)  pos- 
sessed  ample  power  to  acquire  real  property 
and  construct  a  building  therecm  for  the 
purpose  of  transacting  therein  the  iegitimate 
buslnesB  of  the  corporation  Is  b«yond  the 
ranfe  of  debate.  Nor  is  the  contrary  con- 
tended, but  the  Insistence  Is  that  under  the 
gtdse  (tf  erecting  a  buUdlng  for  corporate 
purposes  the  appellee  conqiany  pnrpoe^ 
constructed  a  much  larger  building  lhan  Its 
business  required,  containing  many  rooms  in- 
tended to  be  rented  to  others  for  offices  and 
business  purpose^  among  tiiem  the  basement 
rooms  contracted  to  be  leased  to  the  appe- 
lant, and  that  In  so  doing  It  designedly  ex- 
ceeded its  corporate  powers.  The  position 
of  appellant  therefore  Is,  that  the  appellee 
corporation  has  flagrantly  abased  Its  general 
power  to  acquire  real  estate  and  construct  a 
building  thereon.  Conceding  that  position  to 
be  correct,  we  do  not  think  it  csn  be  availed 
of  as  a  defense  in  an  action  brought  by  the 
corporation  to  recover  rent  contracted  to  be 
paid  for  the  use  of  one  of  the  rooms  of  the 
building.*'  Moreover,  it  was  In  evld»ice  in 
that  case  that  the  building  erected  consisted 
of  14  stories ;  that  it  contained  the  demised 
premises  In  the  basem^t  rented  to  the  ap- 
pellee, eight  stores  on  the  ground  floor  and 
over  100  suites  of  offices  on  the  upper  floors, 
the  only  "safety  deposit  vaults"  erected  or 
operated  by  plaintiff  consisting  of  a  small 
vault  upon  the  fourth  floor  of  the  building 
constructed  In  one  md  of  one  of  the  private 
offices  used  by  the  company  for  its  officers 
and  agents.  With  these  facts,  however,  in 
the  case,  the  Supreme  Court  of  Illinois  held 
as  above;  that  the  existence  of  the  corpora- 
tion was  not  open  to  collateral  attack. 

In  Springer  v.  Chicago  Real  Estate  Loan  & 
Trust  Co.,  supra,  Rector  v.  Hartford  Deposit 
Co.,  supra,  Is  affirmed,  the  court  saying  that 
the  corporation  plaintiff  has  power  to  own 
and  hold  real  estate  ftir  some  pnrposesi  and 


whethOT  it  exceeded  its  power  In  scenting 
the  conveyance  to  the  premises  described  la 
the  lease,  can  only  be  brought  into  question 
by  a  proceeding  instituted  in  i)ehalf  of  the 
state. 

In  Hayden  v.  Hayden,  supra,  as  well  as  In 
Daucby  Iron  Works  v.  Gunder,  supra,  the 
above  cases  are  followed.  The  latter  case 
by  the  same  appellate  court  in  which  the 
Imperial  BuUdlng  Co.  Case  had  been  deter- 
mined.  See  136  IlL  App.  606. 

We  have  referred  to  the  laws  of  Illinois 
concerning  the  mode  of  In coido rating  these 
companies  and  to  the  certificates  of  incor- 
poration granted  by  the  secretary  of  state 
to  this  plalntUC.  It  is  dear  that  all  the 
forms  of  law  were  observed  In  Its  orlgbial 
Incorporation  and  In  the  subsequent  changes. 
It  is  to  be  borne  in  mind  that  we  have  before 
us  a  corporation  of  a  sister  state,  certlfled 
by  the  proper  officer,  under  the  Great  Seal 
of  the  State,  to  be  a  lawful  corporation,  with 
a  lawful  object  We  are  asked  to  declare  it 
void  when  for  over  22  years,  so  far  as  ap- 
pears by  the  record  or  anything  before  us  In 
the  case.  It  has  been  carrying  on  business 
and  conducting  Its  operations  as  a  corpora- 
tl<m  at  the  home  (tf  its  creation,  under  the 
sanction,  presumably  under  the  ^es,  of  the 
office  <tf  the  state  and  undor  a  law  that 
spedflcally  provides  for  the  ascertainment  of 
the  tme  objects  of  the  oorporaticHi  by  the 
secretary  of  state  before  he  issues  any  cer- 
tificate of  incorporation.  It  is  not  out  of 
place  to  add  that  while  not  in  evldmc«v  sec- 
tion 193  of  this  same  chapter  32,  under  which 
this  corporation  is  incorporated,  requires  It 
to  file  annually,  reports  of  its  condition  with 
the  secretary  of  state,  failure  to  do  wliidi  en- 
tails a  heavy  peoalty*  In  the  li|^  of  aQ 
these,  we  are  not  prepared  to  say  that  this 
corpora ti<m  has  no  valid  existence,  either  de 
tftcto  or  de  Jnn^  under  the  laws  of  tba  state 
of  Illinois. 

[7, 1]  In  Wells  Co.  t.  Gastonla  Cotton  Mfg. 
Go.  190  U.  8.  177,  25  Sup.  Ct  640^  49  L.  Ed. 
1008,  the  Supreme  Court  of  the  United  States 
held,  among  other  thii^  that  the  plaintiff 
having  become  in  law  a  corporation  when  Its 
charter  was  approved  and  the  Great  Seal  of 
the  State  affixed  thereto,  it  was  aitltled  as 
such  corporation  to  sue  In  the  United  States 
Circuit  Court  as  a  dtizen  of  Mississippi; 
that  the  United  States  Conrt  would  not  in- 
quire into  the  validity  of  Its  corporate  exist- 
ence; that  if  the  organization  of  the  com- 
pany as  a  corporation  was  tainted  with 
fraud,  it  was  for  the  state,  by  appropriate 
proceedings  to  annul  the  charter.  It  is  trae 
tbat  there  the  court  held  that  subscription 
to  and  payment  of  the  authorized  capital 
was  not  a  prerequisite  to  incorporation,  but 
it  Is  instructive  as  to  tbe  credit  to  be  given 
to  the  acts  of  state  officers.  Here,  under  the 
most  solemn  forms  of  law  and  on  the  judg- 
ment ot  the  proper  officer  of  ttie  state  of  lUl- 
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juOm,  pbdntUt  1>  eertUIed  to  be  a  iSnl7  Incor- 
porated body  of  tbat  commonwealOi.  Tbose 
ofllcm  have  certifled  that  plaintiff  la  a  coin 
poratton  organized  and  existing  under  the 
law>  of  ttia  Btate  of  IlUiuria.  As  anch  it  was 
antliorlzed  to  enter  Into  tlUa  lease,  and  on 
the  Tlolatkm  of  the  terms  thweof,  1b  mtiOed 
to  maintain  its  actton  in  this  state  against 
this  defiraidant;  a  citlcen  of  and  fonnd  In  this 
stated  It  may  be  farther  said  that  dealing 
with  plalntlfl  as  a  ooxporatlon,  exhibiting  a 
counterclaim  or  demand  against  it,  arising 
out  of  tills  transatitton,  it  hardly  lies  In  the 
month  of  defendant  to  challenge  the  corpo- 
rate eziatence  of  plaintiff.  Hie  learned  trial 
Gonrt  therefore  committed  no  error  In  direct- 
ing a  Tordlet  for  plaintiff  on  its  canse  of  ac- 
tion. 

It  la  suggested  that  plaintiff  did  not  carrj 
on  the  hudness  of  a  safety  depmit  company ; 
that  all  the  sate^  vanlts  It  had  were  in  the 
several  t^ces.  That  may  bat  that  was 
Tery  mndi  the  sitoatlon  in  Rector  r.  Hart- 
ford Deposit  Co.,  supra.  There  it  was  held 
that  this  did  not  ritiate  the  franchise  of  the 
corporation. 

[t]  Nor  did  the  trial  court  commit  error 
In  directing  a  verdict  for  plaintiff  and 
against  def^dant  on  defendant's  counter- 
claim. That  counterclaim  was  supported  by 
no  substantial  testimony  In  the  case.  It  Is 
true  that  the  defendant  testified  that  the 
furniture  was  taken  out  of  his  offices  without 
his  knowledge  or  consent,  testified  to  Its  val- 
ue, and  there  was  evidence  that  an  employe 
of  plalntUt  had  signed  a  ticket  allowing  some 
of  it,  what  pieces  or  of  what  value  does  not 
appear,  to  be  taken  down  in  the  elevators. 
There  la  no  proof  that  defendant  surrendered 
the  keys  before  the  end  of  the  term.  Nor 
does  It  appear  when  the  furniture  was  remov- 
ed. Defendant's  own  evidence  tends  to  show 
that  It  was  removed  before  the  end  of  the 
term  and  while  defendant  stlU  was  In  posses- 
sion of  the  rooms  under  his  lease.  The  lease 
expressly  exempted  plaintiff  from  responsl- 
blllty  for  any  furniture  while  in  the  office, 
and  the  proof  of  a  subsequent  agreement  to 
look  after  It  was  too  vague  and  unsubstantial 
to  impose  any  duty  on  plaintiff.  There  was 
evidence  that  the  furniture  was  removed  by 
persons  connected  with  defendant  himself 
and  no  evidence  that  plaintiff  or  any  one  au- 
thorized by  it.  had  participated  In  or  even 
assented  to  the  removaL  The  lesrned  trial 
court  committed  no  error  In  taking  that  from 
the  jury.  "Where  the  evidence  is  of  that 
character  that  the  trial  Judge  would  have  a 
plain  duty  to  perform  In  setting  aside  the 
verdict  as  unsupported  by  the  evidence,  It  Is 
his  duty  and  his  prerogative  to  Interfere  be- 
fore submission  to  the  Jury  and  direct  a  ver- 
dict for  the  defendant"  HIte  v.  Metropoli- 
tan Street  By.  Co.,  130  Mo.  132,  loc  dt  141, 
31  S.  W.  262,  32  S.  W.  33,  61  Am.  St  Bep. 
555 ;  Fnchs  v.  City  of  St.  ^Louis,  167  Mo.  620, 


loe.  dt  681.  67  S.  W.  eiO,  57  L.  B.  A.  186: 
Fnrber  t.  Kansas  aty  Bolt  t  Nat  Co.,  18S 
Ma  801.  loa  dt.  811,  84  S.  W.  890. 

The  Jadgment  of  tlie  drenlt  court  la  nf- 
flrmed. 

NORTONI  and  ALLSN,  JJ.,  concur. 


OABBERT  et  aL  T.  EVANS.    (Na  11S6.) 

(Springfield  Coart  of  Appeals.  MlsBonii. 
April  7,  1014.   Bebcaring  Denied 
May  12,  1014.) 

1.  FsAVDs,  Statuie  of  (|  28*)-^BtaiNAL  OB 
COLLATBBAL  PBOHiaK. 

Where  on  executrix  who  was  the  sole  bene- 
ficiary of  the  estate  Individually  unidoyed  at- 
torneys to  defend  against  a  claim  against  the 
estate,  her  pnmdae  to  pay  tliem  was  not  a 

Eromise  to  answer  for  an  existing  or  previously 
icorred  debt  of  the  estate,  but  an  ori^nu 
promise,  not  reqaired  to  be  in  writing  by  Rev. 
St  1900,  i  2783,  proridhig  tbat  no  actloo  shall 
be  brought  to  charge  any  executor  or  adminis- 
trator upon  any  special  promise  to  answer  for 
any  d^  or  damages  out  of  his  own  estate,  or 
to  charge  any  person  upon  any  special  promise 
to  answer  im  tiw  d^t,  ddlkult,  or  misearrlage 
at  another,  unless  the  agrettnent  be  la  miting. 

[Ed.  Notfc— For  other,  cases,  sse  FiaodsL  Stat- 
ute of.  Cent  Dig.  M  18. 10;  Dec,  DUTl 23.*] 

2.  Apfkai.  xno  Ebbob  (|  083*)— Pbssdvp- 
nons  IK  SuFPoBT  or  JunoiixnT. 

On  on  appeal  from  an  order  cranting  a  new 
trial,  it  could  not  be  assumed  Uiat  the  emit 
set  aside  the  verdict  as  against  the  weight  of 
the  evidence,  in  th^  absence  of  any  showing  that 
it  did,  in  order  to  apply  the  rule  that  the  dls- 
creti<m  reposed  In  trisi  courts  in  determining 
the  weight  of  the  evidenee  on  sndi  motions  win 
be  raiev  interfersd  with. 

[Ed.  Note.— For  other  easaa,  see  Appesl  and 

Error,  Cent.  Dig.  {I  8425,  9&L  8772-8776; 
Dec  Dig.  i  038.*] 

3..APPIAI.  AMD  Ebbob  (|  854*)— Bavnw— 
Affkal  raoH  Obdeb  Gbantihg  Nbw 
Tbxai. 

A  party  relying  on  some  valid  ground  for 
sustaining  a  motion  for  a  new  trial  other  tluui 
that  speafied  by  the  trial  court  must  discover 

and  point  out  such  ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3403,  3404,  340&-3424, 
3427-^430;  Dec.  Dig.  f  854.*] 

4.  AnOBinET  AVD  CUEHI    (|  128*)— NlQU- 

OKifOB  III  Tbul  or  Causb. 

Whether  a  defendant  should  Introduce  eri- 
dence  on  his  own  belialf  or  submit  the  case  on 
plaintiffs  evidence  dei>ends  so  largely  on  sound 
judgment  applied  to  the  particular  facts  that 
whether  attorneys  for  a  defendant  were  ne^i- 
gent  in  failing  to  introduce  evidmce  could  not 
be  determined,  where  all  the  facts  and  the  whole 
situation  as  it  presented  itself  to  such  attor- 
neys were  not  before  the  court 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client.  Cent  Dig.  fi|  284-291;  Dec.  Dig.  1 
120.*] 

6.  Attosnkt  and  Olieht  (}  86*)  —  Rbpbs- 

BENTATIOH  OF  CLIENT  BT  ATIOBintT- Au- 
THOBITT  OF  ATTOBHET, 

In  an  attorneys'  action  for  compensation, 
defended  on  the  ground  of  negligence,  defend- 
ant was  bound  by  the  statement  of  her  oonssd 
during  the  trial  that  the  only  negligence  com- 
plained <^  was  the  failure  of  such  attorneys  to 
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perfect  an  appeal  In  the  action  In  wfalch  Uicy 
appeared  for  oer. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
GQeat.  Cent.  Die.  |fi  155-160 ;  Dec.  Dig.  f  8tf  *j 

6.  Attobrbt  and  Oloent  (I  107*)— Nboli- 
OENCB— Deobee  or  Skuj.  Reqcibed. 

Attorneys  were  bound  to  use,  in  the  trial 
of  a  cause  in  which  they  were  employed,  the 
professional  knowledge  and  diligence  which 
members  of  the  legal  profession  ordinarily  i>os- 
seu,  and  were  liable  for  lack  of  ordinary  skill 
and  diligence. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
GUent,  Cent.  Dig.  f  218;  Dec.  Dig.  |  107.*) 

7.  Attokhet  and  Client  (J  161")— Coitpen- 
8ATION— Defenses— Neolioence. 

An  attorney  cannot  recover  for  serricea 
which  are  of  no  value  to  bis  client  because  of 
his  la<^  of  ordinary  ddll  or  diligence. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  {  369;  Dec.  Dig.  {  161.»1 

8.  Attobnet  and  Client  (5  167*)— Actions 
—Question  ot  Law  ob  Fact. 

la  attomeya*  action  for  compensation,  de- 
fended on  the  ground  of  negligence  where  the 
only  question  was  as  to  the  sufficiency  of  an  af- 
fidavit for  appeal  prepared  by  such  attorneys, 
the  question  of  negligence  or  want  of  skill  was 
one  of  law. 

4 Ed.  Note.— For  other  cases,  aee  Att<fftwT  and 
ent.  Gent  Dig.  H  373-876;   Dee.  Dig.  i 

9.  Evidence  (|  608*)  —  Aotioot  — Qomtioh 
OF  Law  ob  Fact. 

Whether  an  act,  as  the  filing  of  an  Insuffl- 
dent  affidavit  for  appeal,  shows  want  of  ordi- 
nary professional  skill  is  a  question  for  the 
jury  on  expert  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  fi  2311 ;  Dec  Dig.  j  508.*] 

10.  Attobnet  and  Client  (|  161*)-Ookpen- 
BATioN— Defenses— Negligence. 

To  render  an  attorney  liable  for  damages 
or  defeat  a  recovery  for  his  services  on  the 
ground  of  negligence  or  want  of  professional 
skill,  the  alleged  act  of  negligence  must  work 
injury  and  loss  to  the  client. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  S  359;  Dec  Dig.  |  IWl.*] 

11.  Attobnet  and  Cliknt  ({  166*)— AonoNS 
— BuBDEN  OF  Proof. 

In  attorneys'  action  for  compmaation,  de- 
fended on  the  ground  of  negligence,  it  was  in- 
cumbent on  the  client  to  establish  the  fact 
that  the  attorneys*  negligence  worked  injury 
and  loss  to  her. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  H  368-372;  Dec.  Dig.  % 
166.*] 

13.  Attobnet  and  Client  (S  161*)— Com- 
PENaATiON—DEFBNSES— Negligence. 

The  filing  by  attorneys  of  an  insufficient 
affidavit  for  an  appeal  did  not  defeat  a  recov- 
ery for  their  services,  where  their  client  con- 
sulted and  employed  a  new  attorney,  and  had 
abundant  time  thereafter  to  have  the  Judgment 
reviewed  by  writ  of  error,  but,  instead,  com- 
promised and  settled  It. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  $  359;  Dec.  Dig.  {  161.*] 

Appeal  from  Circuit  Court,  Jasper  County ; 
D.  E.  Blair,  Judge. 

Action  by  Lewis  C.  Gabbert  and  another, 
copartners,  against  Alabama  C.  Evans.  From 
an  order  granting  a  new  trial  after  a  verdict 
for  plalntifrs,  they  appeaL  Beversed  and 
remanded,  with  directions. 


J.  W.  McAntlre,  of  JopUn,  for  appeUants. 
Edward  E.  Sapp,  of  Galena,  Kam  and  B.  W. 
Carrey,  of  Webb  0117.  for  respondent 

STUBGIS,  J.  Id  this  case  the  defendant 
is  resisting  tbe  payment  of  an  attorney  fee 
and  personal  expeuses,  alleged  to  be  due  to 
plaintlCfs,  a  firm  of  St  Joseph  lawyers,  in 
defending  a  suit  origtuating  in  the  probate 
court  of  Atchison  county,  Mo.  The  plaiutifi^4 
claim  that  defendant,  who  was  executrix  of 
the  estate  of  W.  W.  Hudgens,  deceased,  em- 
ployed them  to  defend  a  claim  for  (2,000, 
presented  against  said  estate  by  J.  W.  Young, 
agreeing  to  pay  plalutiffs  a  fee  of  $500  and 
the  necessary  personal  expenses  of  plaintiffs 
In  attending  court,  etc.,  in  connection  there- 
with. Tbe  answer  sets  ap  that  defendant 
did  not  contract  personally  with  plaintlfls 
but  only  on  behalf  of  the  Hudgens  estate,  in 
her  capacity  as  executrix;  that  such  fee  was 
by  the  contract  to  be  contingent  on  plalntiCEs' 
success  in  defending  against  said  claim ;  and 
that  plaintiffs  were  negligent  In  defending 
against  said  claim,  and  did  not  use  that  pro- 
fessional knowledge  and  skill  which  they  as 
attorneys  were  required  to  use  In  conduct- 
ing such  defense,  resulting  in  losing  the  case, 
and  having  the  claim  allowed  against  the 
estate  for  $1,500  on  appeal  and  trial  in  the 
circuit  court,  and  in  compromise  of  which 
defendant,  as  executrix,  was  compelled  to 
pay  ?900.  The  amount  of  plaintUfs'  fee  is 
not  in  dispute. 

[1]  After  the  evidence  was  all  in,  the  court 
submitted  the  case  to  the  Jury  on  the  issues 
of  whether  the  employment  of  plaintiffs  was 
contingent  or  absolute,  and  whether  by  de- 
fendant individually  or  as  executrix  on  behalf 
of  the  estate.  The  evidence  on  these  points 
was  conflicting,  and  the  jury  found  for  plain- 
tiffs in  the  sum  of  foOl  on  instructions  free 
from  error,  and  of  which  defendant  makes 
no  serious  complaint  There  is  only  one 
point  in  connection  with  these  defenses  that 
needs  mention,  which  is  that,  as  plaintiffs' 
employment  was  In  behalf  of  the  estate.  It  Is 
contended  that  any  promise  by  defoidant  to 
pay  same  personally  Is  an  agreement  within 
the  statute  of  frauds,  and  must  be  in  writing 
under  the  first  clause  of  section  2783,  R.  S. 
1909.  This  promise,  however,  as  thus  re- 
solved by  the  Jury,  Is  not  a  promise  by  an 
executor  to  answer  for  an  existing  or  pre- 
viously incurred  debt  of  the  estate,  but  is 
an  original  promise  by  the  defendant,  who. 
It  Is  shown,  was  the  sole  beneficiary  of  the 
estate;  and  such  agreement  Is  not  within 
the  statute.  George  &  Lowe  v.  Williams,  58 
Mo.  App.  138,  140;  Steele  v.  Order  of  Pyra- 
mids, 125  Mo.  App.  680,  682,  108  S.  W.  lOS. 

The  trial  court  instructed  the  Jury  that 
there  was  uo  sufficient  evidence  to  constitute 
a  defense  on  the  ground  of  negligence  of 
plaintiffs  In  the  performance  of  their  duties 
as  attomeya  In  defending  tbe  case  In  which 
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they  were  employed.  After  tlie  return  of  the 
verdict  for  plaintiffs  on  tbe  Issues  submitted, 
the  trial  court  sustained  defendant's  motion 
for  new  trial,  spedfylng  as  the  reason  for  so 
doing  that  the  court  erred  in  withdrawing 
the  defense  of  negligence  from  ttie  jury,  and 
refusing  to  give  instructions  relating  to  such 
^lefense.  It  ia  from  this  order  that  plaintiffs 
liave  appealed. 

[2,  3]  The  defendant  invokes  the  doctrine 
that  this  court,  in  determining  whether  the 
trial  court  properly  granted  a  new  trial,  is 
not  confined  to  the  ground  or  grounds  q>ecl- 
Qed  by  the  court  for  so  doing,  but  must  in- 
4]aire  into  all  the  grounds  mentioned  in  the 
motion  therefor  and  sustain  the  coort's  ac- 
tion, if  any  such  grounds  are  found  suffi- 
cient. Barr  t.  Hays,  172  Mo.  App.  591.  590, 
15S  S.  W.  1095,  and  tbe  cases  there  dted. 
It  is  suggested  that  the  motion  for  new  trial 
ought  to  be  sustained  on  the  ground  that  the 
verdict  la  against  tbe  weight  of  the  evidence 
on  tbe  lasnes  submitted  to  the  Jury,  and, 
since  appellate  courts  rarely  interfere  with 
tbe  discretion  reposed  in  trial  courts  in  de- 
termining the  weight  of  the  evidence  on  such 
motions,  we  should  not  do  so  here.  This  as- 
sumes that  the  trial  court  did  wdgh  the  evl- 
doice  and  exercise  its  discretion;  while 
there  is  notblng  In  tUs  record  to  Indicate 
tbat  It  did  80.  TbSB  court  does  not  set  aside 
vercUcts  as  sgntost  0ie  wtiL^t  of  the  evi- 
dence, and,  in  the  absence  of  some  showing 
that  tbe  trial  court  did  so,  we  cannot  assume 
that  it  did.  Blchter  v.  BaUroad.  146  Mo. 
Ap^  1.  e,  129  &  W.  1065;  Barr  v.  Hays.  172 
Mo.  App.  591.  601,  155  B.  W.  1095;  Boney  v. 
Organ  (Ma  App.)  161  8.  W.  868,  869.  More- 
over, where  a  party  relies  on  some  valid 
cronnd  for  soatalnlng  the  motion  other  than 
that  vpedfled  by  the  court,  he  mnat  discover 
and  point  out  such  ground,  and  that  has  not 
been  done  here.  Crawford  r.  Stock  Tarda 
Co..  215  Mo.  S94,  402. 114  S.  W.  1057;  Boney 
V.  Organ,  sn^a.  It  fblloyrs,  tbereAwe,  tliat 
if  the  action  of  the  trial  court  in  granting 
the  new  trial  is  to  be  sustained  at  all,  It 
must  be  <m  the  ground  set  forth  in  the  rec- 
ord, to  wit:  In  withdrawing  the  questUm  of 
plaintiffs'  negllgaice  from  tbe  jnry,  and  not 
submitting  the  same  on  Instructions  asked  by 
defendant 

[4]  There  are  several  acts  of  negligence  or 
want  of  professional  skill  specified  in  the 
answer  and  hinted  at  in  defendant's  evi- 
dence. The  case  of  Young  v.  Estate  of  Hud- 
gens,  in  the  defense  of  which  plaintiffs  were 
Muployed,  was  tried  in  the  probate  court  of 
Atchison  county  and  again  on  appeal  in  the 
circuit  court  Defendant  claims,  that  plain- 
tiffs were  n^llgent  in  not  potting  in  evidence 
then  at  band  on  the  trial  In  the  probate 
court,  but.  Instead,  rested  the  case  on  the 
evidence  introduced  by  claimant  As  to 
whether  a  defendant  should  Introduce  evi- 
dence on  his  behalf  or  submit  tbe  case  on  the 
weakness  of  plalntUt's  evidence  Is  one  de- 


pendli^  largely  on  sound  Judgment  applied 
to  the  particular  facts,  and  Is  often  difficult 
of  solution.  Without  knowing  all  the  facts 
and  the  whole  situation  as  it  presented  itself 
to  plaintiffs  as  attorneys  for  the  estate,  no 
person,  much  leas  an  average  Juror,  could 
say  whether  or  not  a  failure  to  introduce 
such  evidence  showed  negligence  or  want  of 
professional  skill.  Such  facts  and  situation 
were  not  before  the  Jury,  nor  are  they  in 
this  record.  When  the  case  was  tried  in  the 
circuit  court.  It  would  seem  that  plaintiffs 
yielded  to  defendant's  insistence  tbat  the  evi- 
dence on  their  side  be  introduced,  and  it  was 
Introduced  with  the  result  that  a  verdict 
larger  by  $500  than  that  in  the  probate  court 
was  rendered  there.  This  would  indicate 
that  plaintiffs'  Judgment  was  sound  in  this 
matter. 

[I]  However  tbat  may  be,  we  arc  relieved 
of  a>n8lderlng  any  matter  tending  to  show 
negligence  or  want  of  professional  skill  of 
plaintiffs  in  the  conduct  of  that  suit  other 
than  tlie  one  niatter  of  failing  to  file  a  sufil- 
dent  affidavit  for  appeal  from  the  Judgmtmt 
for  $^.600,  rendered  ^Inst  the  estate  in  the 
circuit  court.  During  the  progress  of  the 
trial  of  the  ineeait  cas^  defendant,  by  her 
attorney  (which,  the  way,  ahe  might  think 
was  negUgence  on  his  part),  distinctly  In- 
formed tbe  court  that  the  only  negligence 
complained  of  was  the  failure  to  perfect  the 
appeal.  Thereafter .  tbe  case  proceeded  on 
that  theory,  and  it  needs  no  citation  of  au- 
thorities to  show  tliat  defendant  must  be 
held  to  tbe  same  Uieoxy  here. 

Attending  to  this  point,  the  evidence  is 
tbat  plaintiffs,  without  any  particular  In- 
structions from  defendant  aa  to  appealii^;  the 
case  of  Yonng  t.  Bstate  of  Hudgens  from  the 
circuit  court  to  the  Kansas  City  Gdurt  of 
Appeals,  prepared  and  filed  for  that  purpose 
the  following  affidavit  for  appeal: 

"State  ot  Mlssonzl,  Connty  of  Buchanan — 
ss.:  Oomes  now  Lewis  O.  GaUtert,  the  agent 
of  the  above-named  Ala  Bvana,  the  executrix 
of  the  above-named  estate,  and  for  and  on 
behalf  of  said  defendant,  makes  this  affidavit 
for  an  ai^teal  to  the  Kansas  CUty  Conrt  of 
Appeals  from  tbe  decision  of  the  court  over- 
ruling defendantfs  motion  for  new  trial,  and, 
after  being  duly  sworn,  upon  hie  oath  states 
that  this  appeal  Is  not  made  for  vexation  or 
delay,  but  because  the  affiant  believes  the 
appellant  Is  aggrieved  by  the  Judgment  and 
decision  of  the  court  [Signed]  Lewis  C. 
Gabbert  "Subscribed  and  sworn  to,**  etc. 

It  is  conceded  that  every  other  Htep,  In- 
clusive of  taking  proper  steps  to  file  a  hill  of 
eKce[>tions,  necessary  to  hare  the  case  proper- 
ly reviewed  by  the  Kansas  City  Court  of 
Appeals  was  duly  and  jHroperly  taken;  but  It 
is  claimed  that  this  affidrvlt  is  so  defective 
that  It  conferred  no  Jnilsdlctton  on  tbe  ap- 
pellate court. 

[I,  7]  We  are  inclined  to  thlnk'that  as  the 
affidavit  asks  for  an  appeal  from  tbe  declHlw 
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of  the  court  OTerruIlng  the  motion  for  new  ; 
trial.  Instead  of  from  tlie  filial  Judgment  and 
decision  of  the  court,  the  affidavit  Is  not  suffl- 
dent  to  take  the  case  to  the  Court  of  Appeals, 
and,  without  so  holding,  we  shall  so  treat  it 
We  will  also  agree  that  plaintiff^  contract  of 
employment  required  them  to  bring  to  and  use 
in  Uie  trial  of  Young  t.  Estate  of  Hudgena 
the  professional  knowledge  and  diligence 
which  members  of  the  legal  profession  or- 
dinarily possess  (4  Oyc.  958),  or,  as  it  Is  ex- 
pressed In  Citizens*  Loan  Ass'n  y.  Frledley, 
123  Ind.  143,  23  N.  B.  10T5,  7  L.  B.  A.  669,  18 
Am.  St  Bep.  320:  "An  attorney  who  under- 
takes the  management  of  business  committed 
to  his  charge  thereby  impliedly  represents 
that  he  possesses  the  skill,  and  that  he  will 
exhibit  the  diligence,  ordinarily  possessed 
and  onployed  by  w^l-lnformed  members  of 
his  profession  in  the  conduct  of  business  such 
as  he  has  undertaken."  As  defining,  to  an 
extent,  what  is  the  ordinary  professional 
knowledge  which  ought  to  be  possessed  by  a 
practicing  lawyer,  it  Is  said.  In  4  Cyc.  96S: 
"An  attorney  must  be  acquainted  with  the 
Btatatw  and  the  settled  rules  of  law  and 
practice  In  the  courts  prerallinc  In  tiie  local- 
ity wherein  he  practices,  and  is  responsible 
for  loss  to  his  client  resulting  from  Ignorance 
Qiereof.  But  an  error  of  Judgment  upon  a 
controrerted  pdnt  of  law  does  not  render 
him  liable  for  damages  resulting  from  such 
wror." 

Be^ttdentfa  ooonsel  say  that  the  l«idlng 
case  on  Uie  subject  of  the  datiea  of  an  attor- 
ney and  his  liability  for  ne^lgence  Is  Peam- 
Ington  T.  Yell.  11  Ark.  212,  62  Am.  Dee.  262; 
bnt  that  case  holds  that  an  attorn^  Is  only 
UaUe  for  grota  ne^igeuce,  as  do  many  other 
cases.  See  Babbitt  r.  Bumpus,  78  MidL  831, 
41  N.  W.  417, 16  Am.  St  Bep.  68S;  Hlllegass 
T.  Bender,  78  Ind.  220,  227.  It  la  held,  how- 
ever. In  Oambert  t.  Hart,  44  OaL  S42,  S62, 
that  tin  weight  of  anttiori^  Is  that  an  at- 
torney Is  liable  for  lade  of  onHnary  akUl  and 
diligence,  and  sudi,  we  think,  should  be  the 
law.  See  4  Oyc.  9S7.  It  Is  certainly  good 
law  to  say  that,  when  the  services  of  an  at- 
tom^  are  of  no  avail  to  the  cll«it  on  ac* 
count  of  his  lack  of  ordinary  skill  or  dili- 
gence^ he  ^ould  not  Iw  allowed  to  collect 
pay  for  snCh  services.  "HlnAley  v.  Kmg, 
4  Gal.  Unrep.  Cas.  206,  84  Pac.  IIS;  Annln 
V.  Loomis,  82  Wis.  86,  51  N.  W.  1007. 

[I,  I]  We  also  lUnk  that,  as  the  <mly  que»- 
tlon  of  Diligence  In  Oils  case  la  Qie  suffi- 
ciency of  the  affidavit  for  anieat,  there  is  no 
disputed  question  of  fact  to  be  solved  by  a 
Jury,  and,  under  such  drcomstances,  the 
gnesthm  of  negligence  or  want  of  Aill  is 
one  of  law,  "In  actions  of  this  character 
gainst  attom^B,  the  rule  is  well  settled 
that  when  the  facto  are  ascertained,  the 
qnestltni  of  negligence  or  want  of  sUll  Is  a 
queBtio&  of  law  for  the  court  But  there  is 
a  considerable  conflict  in  the  antboiitlea  as 
to  0ie  degree  of  dil^nee  and  sklU  to  which 
an  attorney  shall  be  bolden,  and  for  which 


1  the  law  implies  that  he  contracts  with  his 
cUent"  Gambert  v.  Hart,  44  OaL  S42,  552. 
See,  also,  Seefeld  v.  Railroad.  70  Wis.  216, 
36  N.  W.  278,  6  Am.  St  Rep.  168;  6  Thomp- 
son on  Negligence,  |  6698.  We  also  think 
that  it  Is  a  question  for  the  Jury,  on  expert 
evidence  only,  whether  a  certain  act,  as  the 
filing  of  an  affidavit  for  appeal  in  the  form 
here  shown,  shows  that  a  lawyer  Is  not  pos- 
sessed of  ordinary  professional  skill.  State 
ex  rel.  r.  Seavey  A  Flarsheim,  137  Mo.  App. 
1,  10,  110  S.  W.  17.  This  but  follows  the 
general  rule  that,  where  the  facts  are  ad- 
mitted, the  question  of  negligence  is  one  for 
the  court  Tarwater  v.  Bailroad.  42  Mo.  198; 
YamaU  v.  Railroad,  76  Ho.  576,  583.  It 
might  have  rdieved  the  trial  court  and  thia 
court  also  of  some  difficulty  to  have  left  the 
question  of  the  sufficiency  of  this  affidavit 
for  appeal  to  a  Jury.  Learned  connad  dUTer 
on  that  question,  and  it  Is  not  free  from  diffi- 
culty with  us.  The  question,  however,  most 
be  one  of  law  for  the  court  were  it  necessary 
to  be  decided.  It  would  seem,  also,  that  ttM 
question  of  negligence  or  not  is  one  of  sndi 
doubt  as  to  come  within  the  rule  that  an  w- 
ror  of  Judgment  i^on  a  controverted  ptrtnt 
of  law  does  not  render  an  attorn^  liable  Cor 
damages  resulting  therefrom.  4  Oyc  965; 
Babbitt  V.  Bnmpus,  73  MidL  881,  41  N.  W. 
417,  16  Am.  St  Bep.  586.  In  Tiniip^  v. 
Bender,  78  Ind.  226,  226,  the  court  said:  "A 
lawyer  is  not  liable  for  every  mistake.  He 
is  not  liable  for  a  mistake  committed  In  mat- 
ters where  the  law  Is  doubtful  and  nnOK^ 
tain.  *God  forbid,'  said  Abbott  O.  J.,  that 
It  should  be  Imagined  that  an  attorney,  or  a 
counsel,  or  even  a  Judge  la  bound  to  know 
aU  the  law.'  ** 

[18-12]  We  think  thia  case  should  be  dis- 
posed of  on  the  proposition  of  law  fbat^  In 
order  to  rendor  an  attorney  liaUe  for  dam- 
ages, or  to  defeat  a  recovery  for  his  services, 
on  the  ground  of  negllcence  w  want  of  vxo- 
feastonal  skill,  it  most  be  shown  that  the  al- 
leged act  of  negligence  worked  injury  and 
loss  to  tb»  cUent,  and  that  it  la  Incombent 
on  the  client  to  establish  this  fact  Seeftid 
T.  Railroad,  70  Wis.  216,  86  N.  W.  278,  6  Am. 
St  Bep.  168;  Nave  t.  Balrd.  32  Ind.  818: 
Harter  t.  Morris,  18  Ohio  St  4312;  Jaitoon 
T.  caopton,  66  Ala.  29;  5  Tbompacm  on  N«g- 
Ugence,  i  6688.  There  Is  nothing  in  this  rec- 
ord to  show  that  any  error  was  committed 
In  the  trial  of  the  case  of  Yonng  t.  Bttate  at 
Hudgena  warranting  a  ravwaal  tlmeof  bj 
the  Oonrt  of  Appeals  had  the  aiveal  bees 
perfected.  On  the  contrary,  the  record  shows 
thdt  Judge  RajDser,  an  attorney  ot  Bodcport 
Mo.,  who,  uaSia  defendant's  enqdi^,  asslat- 
ed  ^alntUDi  in  the  trial  of  that  case  both  In 
the  ^bate  and  drcnit  conrtSk  advised  this 
defendant  ttiat  th»e  was  no  error  warrant- 
ing an  aKWsl.  But,  aside  frmn  this,  a  writ 
of  error  would  have  been  Just  as  effective  ia 
having  the  case  reviewed  by  the  Court  of 
Appeals  as  a  direct  ^leaL  Section  2M8« 
B.  S.  1900;  Ghlnn  v.  Davie,  21  Mo.  AppwS63, 
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371.  WtaUe  ■  writ  of  error  Is  duomlnated  a 
new  snit,  and  an  appeal  Is  a  contbraatloa  of 
the  former  si^  yet,  for  all  practical  par* 
poaes,  tbe  one  Is  as  etEectlTe  In  having  errors 
of  the  trial  eotart  corrected  by  an  appellate 
court  as  tbe  otiie;r.  It  Is  the  common  prao- 
tice  in  tbe  appellate  courts  of  this  state, 
when  appeals  ftdl  for  any  reason*  or  eren  on 
diflwrtMring  flame  Toluntarlly,  to  at  once  bring 
Oie  case  op  writ  of  error.  Tbe  only  an- 
swer to  this  SDggested  by  the  d^raidant  Is 
that  plaltttUb  Ailed  to  advise  her  of  ber 
right  to  take  the  case  np  on  writ  of  error. 
The  erldence,  however,  ibows  that  tba  judg- 
ment of  tbe  Zonng  Case  was  oomprondsed 
and  settled  within  Oiree  or  four  months  after 
Its  rendition.  It  fnrtber  appears  that  de- 
fendant, as  so  oftoi  luyipens,  when  she  lost 
the  case  in  tbe  trial  conrt,  became  dlssatls- 
Oed  with  her  attorneys,  Ibe  plaintiffs,  and 
straightway  consolted  and  employed  a  new 
attorn^  to  advise  her  In  tbe  farther  conduct 
of  the  eansc^  and  that  be'  negotiated  and  ar< 
ranged  the  compromise.  The  defendant  prac- 
tically ceased  to  communicate  with  or  to 
ask  or  take  advice  from  plaintiffs.  Sbe  had 
abundant  time  to  sue  ont  a  writ  of  wror,  and 
no  doubt  ber  new  attorney  advised  her  of 
sndi  right  to  do  so.  If  she  was  really  advised 
tbat  S  review  oC  the  case  by  an  appellate 
eouTt  wodU  anil  her  anything,  and  desired 
to  poTsae  that  remedy,  of  whldi  evidence  is 
lacking. 

Tbe  cause  will  therefore  be  reversed  and 
remanded,  with  directions  to  set  aside  the 
order  granting  a  new  trial,  and  to  enter  judg- 
ment for  plalntlflS  on  the  verdict 

BOBIBRTSON,  P.  J.',  and  FABBINQTON, 
J.,  concur. 


STATE  v.  FITCH.    (No.  1304.) 
(Springfield  Court  of  Appeals.  MiBoonri.  Hay 
1,  1014.). 

1.  OanciNAi.  Law  (S  1184*)  —  Appbai.  — 
Questions  Reviewablb. 

Though  no  arKoment  has  been  made  in  the 
ease  for  tither  party,  and  though  no  brief  baa 
been  aubmitted,  the  court  on  appeal  must  ex- 
amine the  record  and  aacertaln  whether  there 
is  any  rereralble  error. 

[Ed.  Note^For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  II 2687,  2653.  2986-2896, 30D6» 

2.  WmnssEs  (8  337*)— Impeachment ->'Geet- 
KUi,  Rbputation. 

Where  aocased,  charged  with  violating  the 
local  option  law,  testified  in  bis  own  behalL 
CTidence  ot  his  reputation  for  violating  the  local 
option  law  waa  admitaible,  and  inquiries  di- 
rected to  bis  repntatlon  to  a  time  shortly  prior 
to  tiie  date  of  the  offense  charged  were  proper. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1113,  1129-1132.  U40-1142, 
114ft-114S;  Dec.  Dig.  {  837.*] 

Appeal  from  Criminal  Court,  Greene  Coun- 
ty; Arcb.  A.  Johnson,  Judge. 


W.  D.  Fitch  was  convicted  of  violating  the 
local  option  law,  and  be  appeals.  Afilrmed. 

B0BBBT80N,  P.  X  The  defendant  was 
convicted  of  violating  the  local  option  law, 
and  has  appealed. 

li}  No  argument  has  been  made  of  this 
case  In  behalf  of  elthw  party;  neither  has 
any  brief  been  sabmitted.  It  is  our  duty,  bow- 
ever,  to  examine  the  record  carefully  and  as- 
certain if  there  is  any  reversible  error  In  tbe 
case.  It  Is  made  the  duty  of  the  prosecuting 
attorney,  under  section  1007,  Revised  Statutes 
of  1909.  to  aivear  here  and  aid  us  in  the 
dlst^rge  of  our  duty  in  this  behalf.  This 
has  not  been  done,  although  the  above  section 
authorizes  the  printing  of  briefs  and  records 
at  the  expense  of  the  county. 

[t]  The  defendant  complains  in  his  motion 
for  a  new  trial  tbat  the  court  erred  in  admit- 
ting testimony  of  three  witnesses  as  to  his 
general  repotadon  for  violating  the  local  op- 
tion law,  and  not  restricting  the  time  of  such 
testimony  to  the  time  of  the  triaL  A  witnees 
for  the  state  was  asked,  upon  direct  examina- 
tion, whether  or  not  be  was  acquainted  with 
defendant's  general  r^nitatlon  in  the  com- 
munity where  this  offense  was  charged  to 
have  been  committed  for  violating  the  local 
option  law,  and  he  stated  that  he  was.  This 
was  objected  to  by  tbe  defendant,  unless  re- 
stricted to  the  time  of  the  trial,  and  tbe  ob- 
jection was  sustained.  Then  the  prosecuting 
attorney  asked  the  witness  If  he  knew  defend- 
ant's gaieral  reputation  in  this  regard  from 
January  to  March.  1918,  to  which  the  defend- 
ant objected,  because  the  time  was  not  fixed 
as  of  the  time  of  tbe  trial.  Tbe  objection  was 
overruled,  defendant  excepted,  and  tbe  wit- 
ness answered  tbat  he  was,  and  that  it  was 
bad.  Tbe  offense  was  charged  to  have  been 
committed  March  17,  1913.  The  trial  was 
had  August  19, 1913,  and  the  defendant  tesQ- 
fled  In  Ms  own  behalf.  It  la  proper  to  show 
the  reputation  of  the  defendant  in  proaecn- 
tions  of  this  character  for  violating  tbe  local 
option  law.  SUte  v.  OUpbant,  128  Mo.  App. 
^2,  107  S.  W.  82;  State  v.  Christopher,  134 
Mo.  App.  ^  114  S.  W.  5^.  There  Is  no  reason 
for  holding  that  tbe  court  erred  in  not  con- 
fining tbe  testimony  as  to  defendant's  r^uta- 
tion  in  this  regard  to  the  date  of  the  trial. 
The  inaulries  In  behalf  of  tbe  state  were  not 
allowed  to  extend  to  an  unreasonably  remote 
past;  neither  should  they  have  been  confined 
to  the  date  of  the  trial  TbB  inquiries  were 
directed  to  a  time  slvortly  prior  to  tiie  date 
when  the  offense  was  charged  to  have  been 
committed,  and  tended  to  characterise  tbe 
defokdantfs  conduct  at  Ibat  time. 

The  judgment  is  afilrmed. 

STURGIS  and  FABBINGTON,  JJ.,  CODCUE. 
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MASBBT  ».  SBCUaiTT  TBUST  CO. 
(No.  1159.) 

(Sprinffield  Coart  of  Appeals.   Missoarl.  May 
1,  1914.) 

1.  Appeal  AND  Ebbob(SS  792, 794*)— Rboobd— 

DiSinSBAL— RTTUia  OF  COUBT.  '  ' 

Where  there  are  no  abstracts  or  briefs  on 
lile  in  the  court  on  appeal  at  the -time  set  for 
hearing,  the  case  is  governed  by  court  rule  21 
(123  S.  W.  vii),  providing  that  the  appeal  Bball 
be  dismissed,  aoless  continued,  when  the  case 
is  called  for  hearing:  and  oo  al>stract8  or  briefs 
are  on  file,  and  not  by  rule  25,  relatlns  to  mo- 
tions to  affirm  or  dismiss  on  five  days'  notice 
to  the  adverse  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  SS  3137-8166;  Dea  Dig.  H 
792,  794.*] 

2.  Appeal  and  Bbbob  (|  818*)— Faildbb  xo 

File  Recobd  in  Time— CEBnncATE  or  Tbi- 

AL  Judge— Conclusiveness. 

The  court  on  appeaL  which  has  once  con- 
tinued and  reset  a  case  for  hearing  on  the  cer- 
tificate of  the  trial  Jndn,  onder  Bev.  St  1909, 
I  2029,  as  amended  b;  I^vs  1911,  p.  189,  that 
the  bill  of  exceptions  could  not  be  filed  witliiQ 
the  statutory  time  because  of  the  inability  of 
the  court  stenographer  to  pre^re  a  transcript 
within  the  time,  has  discretionary  power  to 
grant  or  deny  a  second  continuance  on  a  like 
certificate  of  the  trial  jndge;  and,  where  the 
facta  show  that  the  failure  to  file  the  abstract 
and  briefs  at  the  proper  time  was  due  to  the 
negligence  of  appeUant,  a  further  continuance 
will  not  be  granted,  but  the  ease  will  be  dis- 
missed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3199;  Dec.  Dig.  I  818.»] 

Appeal  from  Circuit  Court,  Greene  County; 
Guy  D.  Klrby,  Jndge. 

Action  by  Prank  R.  Hassey  against  the 
Security  Trust  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Dismissed. 

WiUiamB  &  Gait,  of  SprlDgfleld.  for  appel- 
lant. Barbour  ft  McDavld,  of  Sprlugfleld,  for 
re^ndent 

FEB  CITBIABL  This  case  was  tried  at 
the  Sqjitember  term,  1912,  of  the  Oreene  coun- 
tj  circuit  coart  Tbe  motion  for  new  trial 
was  continued  and  beard  and  overruled  at 
the  January  tarn,  1913,  thereof,  and  an  ap- 
peal granted  to  this  court  on  April  26^  1918. 
On  September  61,  1913,  a  transcript  of  tbe 
Judgment  and  order  granting  the  appeal  was 
filed  In  Oils  court  and  the  case  regularly 
docketed  for  hearing  at  the  October  term, 
lOlS.  The  case  was  then  contliined  by  agree- 
ment of  tbe  parttes  to  the  March  term,  1914, 
and  docketed  for  hearing  In  this  court  on 
March  3,  1914.  The  appeal  la  by  the  short 
form,  and,  under  rule  12  of  this  court,  tbe 
appellant  was  required  to  serve  a  copy  on 
respondent  and  file  bis  abstracts  of  the  record 
In  this  court  30  days  before  said  date  of  hear- 
ing. Instead  of  so  doln^  he  filed  on  Febru- 
ary 11,  1914.  a  certificate  of  tbe  trial  Judge, 
under  tbe  provisions  of  section  2029,  B.  8. 
1909,  as  amended  (Laws  of  1911,  p.  189), 
stating  that  the  bill  of  exceptions  in  thl^ 
cause  could  not  be  filed  within  the  time  al- 


lowed -by  said  statute  as  ammded,  for  the 
reason  the  court  stenographer  has  failed  to 
prepare  4  transcript  of  the  evidence  within 
said  time,  having  more  work  than  he  has 
been  able  to  keep  up  with.  Accepting  said 
certificate  as  being  mandatory  on  this  court 
(Curtis  V.  Sexton,  252  Mo.  221,  244,  lfi9  S.  W. 
512),  we  made  an  order  on  said  date,  Febru- 
ary 11,  1914,  resetting  the  case  for  hearing  uo 
April  9,  1914.  When  the  case  was  called  for 
hearing  on  April  9th,  no  abstracts  of  the  rec- 
ord or  briefs  were  on  file,  but  a  second  cer- 
tificate of  the  trial  Judge,  under  date  of 
March  24,  1014,  was  presented,  again  certify- 
ing that  the  bill  of  exceptions  could  not  be  al- 
lowed and  filed  within  the  time  allowed  by 
section  2029,  R.  S.  1909.  as  amended,  for  tbe 
reason  that  tbe  court  stenographer  has  been 
unable  to  prepare  his  transcript  of  the  evi- 
dence within  such  time.  It  is  conceded  that 
no  bill  of  exceptions  has  yet  been  filed  in  tbe 
trial  court  It  is  also  shown  that  a  tran- 
script of  the  evidence  in  this  case  would  be 
short,  not  requiring  over  two  or  three  days 
to  make  the  same.  Under  this  state  of  fact^. 
the  appellant  is  demanding  that  the  case  be 
continued  to  the  October  term,  1914,  of  this 
court  and  the  respondent  Is  demanding  that 
we  dismiss  the  ap[>eal  nndor  rule  21  of  this 
court  (123  a  W.  vil). 

[1]  As  no  abstracts  or  briefs  are  on  file 
here,  and  this  case  cannot  now  be  heard  on 
Its  merits,  It  is  apparrat  that  It  la  not  a  case 
requiring  a  motion  for  affirmance  or  to  dis- 
miss the  appeal,  notice  of  the  filing  of  which 
must  be  given  to  the  adverse  party  at  least 
five  days  befbre  filing  same  under  rule  25 
of  this  court  (128  S.  W.  vlU).  This  is  plainly 
a  case  for  the  application  of  our  rale  21, 
which  pTovidea  that  the  appeal  shall  be  dis> 
missed,  unleaB  conttamed  at  respondent's  op- 
tion, when  the  case  Is  called  for  hearing  and 
no  abstracts  of  the  record  or  brieft  are  on 
flle^  In  Budb  cases  the  court  acts  of  its  own 
mollon.  Our  rule  2S,  relating  to  fnotlons  to 
afllrm  or  dismiss  on  five  days'  notice  to  tbe 
adverse  party,*  seems  to  hare  reference  more 
particularly  to  cases  arising  nnder  section 
2047,  B.  S.  1909,  where  appellant  talla  to  get 
tbe  case  In  ttils  oourt  at  all  at  the  return 
term  of  the  appeal  by  either  the  long  or  short 
method,  and  reepozHlent  brings  the  case  here 
on  a  certlfleate  of  the  clerk  and  a  motion  to 
affirm  based  thereon,  and  is  applicable^  per- 
haps, to  cases  where  abstracts  and  briefs 
are  on  file,  and  the  case  Is  aivaraitly  ready 
for  hearing  <m  the  merits,  hot  reepoBdmt 
seeks  a  dismissal  of  the  appeal  on  account  of 
some  past  dereliction  of  appellant  as  to  time 
of  serving  and  filing  abstracts,  etc.  In  this 
respect  this  case  differs  from  Brwin  v.  Tele- 
phone Co.,  173  Mo.  App.  608.  158  8.  W.  013, 
cited  by  appellant  and  other  like  cases,  for  in 
that  case,  when  same  was  called  for  hearing, 
the  appeal  was  perfected  in  this  court  the 
abstracts  and  briefs  were  on  flle^  and  the 
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case  apparently  ready  for  heariiv  on  the 
merits ;  Imt  reepondent  was  asking  that  the 
Judgment  be  aflSrmed  or  that  the  appeal  be 
dlsmtsaed  <m  acconnt  of  alleged  prerlons 
dereliction  of  appellant  aa  to  time  of  perfect* 
Ing  the  appeal  and  filing  abstracts  and  briefa. 
In  this  case  It  is  not  an  alternatlTe  ot  dis- 
missing the  appeal  for  previoos,  but  now 
cared,  defaults  of  appellant  or  hearing  the 
case  on  the  merits,  but  the  alternatlTe  is  of 
dismissing  the  appeal  because  the  case  Is  not 
ready  for  hearing  on  the  merits  or  continuing 
it  to  another  term  ot  this  court  so  as  to  per- 
mit apOdlant  to  gat  his  case  •  ready  for 
bearing. 

[2]  Appellant  asserts  that  the  second  (and 
we  presume  the  same  would  be  true  of  the 
third  or  fourth)  certificate  of  the  trial  judge 
as  to  the  Inability  to  file  the  bill  of  exceptions 
is  mandatory  on  this  court  and  leaves  no  dis- 
cretion with  us  as  to  continuing  the  case. 
In  tills  connection  it  is  proper  to  say  that  the 
trial  court's  stenographer  has  filed  an  afflda- 
Tlt  for  each  of  the  parties,  showing  that  ap- 
pellant did  not  request  or  order  a  transcript 
of  the  erldrace  until  in  January,  1914,  a  year 
after  the  motion  for  new  trial  was  oTermled 
In  the  trial  court,  and  nine  months  after  the 
appeal  was  granted ;  and- that  such  stenogra- 
pher would  have  had  abundant  time  to  have 
made  the  transcript  had  it  been  ordered  in 
a  peasonable  time  after  the  appeal  was  grant- 
ed. Such  aflldarlts  further  say  that  the  ste- 
nographer has  not  had  time  to  make  the 
transcript  since  the  order  was  given  in  Janu- 
ary, 1914,  on  account  of  his  court  being  in 
session  and  the  many  previous  orders  for 
transcripts.  We  also  take  notice  that  ap- 
peals In  several  cases,  tried  in  the  same  court 
after  the  appeal  was  granted  in  this  case, 
have  been  heard  on  abstracts  and  brie&  at 
tills  term  of  our  court.  There  can  therefore 
be  no  Question  but  that  the  delay  in  filing  the 
bill  of  exceptions,  and  the  consequent  delay 
In  filing  abstracts  and  briefs  in  this  case,  is 
due  to  aiQi^lant's  negligence  and  delay  in  not 
ordering  a  transcript  of  the  evidence  made 
until  nine  months  after  the  appeal  was  grant- 
ed. It  is  also  sinnrrait  that  to  reset  the  case 
a  month  or  six  weeks  later  at  this  term 
would  do  no  good,  as  the  Mil  of  exceptions  Is 
not  yet  prepared.  To  continue  it  to  the  next 
term  of  this  court  means  that  a  decision 
cannot  be  had  on  the  appeal  for  2  years  after 
the  case  was  tried  and  18  months  after  the 
appeal  was  granted.  While  this  and  the  otb- 
et  appellate  courts  Ulwrally  interpret  the 
statutes  and  court  rules  so  as  to  favor  the 
bearing  of  cases  on  the  merits  where  justice 
can  be  done,  we  must  also  be  mindful  that 
the  law's  delay  is  a  orying  evil  and  that  de- 
layed jnstloe  is  often  not  Justice.  Respond- 
ent's ri^ts  are  just  as  sacred  as  appellant's. 

We  need  not  discuss  the  question  as  to  the 
first  certificate  oi  the  trial  judge  under 
amended  section  2029,  Iaws  of  1911,  p.  189, 


beli^  mandatory  on  us,  since  we  hare  so  act- 
ed. Of  course,  the  trial  jndge  ought  not  to 
grant  anch  certificate  except  on  Investlgatkm 
and  good  cause  shown.  We  then  reset  the 
case,  and  the  second  certificate  of  the  trial 
judge  waa  not  filed  here  until  some  time  after 
the  appellant's  abstracts  and  briefs  were  due 
to  be  filed.  There  is  some  force  In  respond- 
ent's suggestion  that  the  proper  practice 
would  require  that,  where  the  certificate  of 
the  trial  judge  Is  filed  in  Hen  of  the  abstracts 
and  briefs  and  as  an  excuse  therefor,  the 
seme  should  be  filed  within  the  time  required 
tar  so  dttfng;  but,  in  any  event,  we  think 
that  where  this  court  baa  once  continued  or 
reset  a  case  on  the  certificate  of  the  trial 
jndge  aa  to  inability  to  file  the  bill  of  excep- 
tions, and  appellant  Is  again  In  default,  it  Is 
discretionary  with  us,  on  the  facts  then  pre- 
sented, whether  we  vrill  grant  a  farther  con- 
tinuance or  not.  There  Is  nothing  In  this 
l^slatlTe  act  indicating  that  a  second  cer- 
tificate of  the  trial  judge  Is  mandatory  on 
this  court,  though  the  same  might  properly 
be  filed  as  advisory.  A  contrary  ruling 
would  make  our  docket,  othemlse  clear,  de- 
pendent on  the  various  courts  of  the  44  coun- 
ties of  our  district 
It  Is  therefore  ordered  that  the  aiq^l 
be  dismissed. 


TBAOUB  v.  GLEMONS.    (No.  1099.) 
(Springfield  Oourt  of  Appeals.  Missouri.  Ifay 

1.  1014.) 

1.  rZHCBS   (|  25*)~^KDmOK— IhJVUXS  TO 
ANIMALS— LlABIUTT. 

Where  a  horse,  tnmed  loose  to  grate  in  a 
field  separated  from  defendant's  land  by  a  par- 
tition fence,  was  Injared  by  a  strand  of  barbed 
wire  stretched  from  the  comer  post  of  the  fence, 
entirely  on  defendant's  land,  there  coald  be  no 
recoTscy  for  the  Injuxlt^  it  not  appearing  that 
the  wire  was  anywhere  near  a  highwav,  and  it 
appearing  that  the  horse  waa  on  deiendant's 
land  when  lojared, 

[Eld.  Note.— For  other  cases,  see  Fences,  Cent. 
Dig.  If  60.  61 ;  Dec  Dig.  8  25.*] 

2.  Fbhobs  (t  2V*)— Njequoencb  (I  36*)— IH- 

tUmtSB  TO  AimUU— liUBIUTT. 

The  owner  of  an  animal  which  strays  upon 
the  common,  and  is  thereby  a  technical  tres- 
passer, cannot  recover  damages  from  the  owner 
of  the  land,  where  the  animal  is  injured  by  rea- 
son of  a  iMTbad  wire  tmce,  placed  thereon  by 
the  landowner,  not  so  closely  located  to  a  high- 
way that  persons  or  anlmalii  might,  by  a  ims- 
step,  be  Injured. 

[Ed.  Note.— For  other  cases,  see  Fences.  Cent 
Dig.  H  60.  61 ;  Dec  Dlgn  26;*  N^gaoce^ 
Dec  Dig.  S  38.*] 

Appeal  from  Circuit  Court,  Taney  (3onnty; 
John  T.  Moore,  Judge. 

Action  by  F.  M.  Teague  against  Charles 
Clemons.  Judgment  for  plalntid,  and  defend- 
ant appeals.  Reversed. 

C.  B.  Sharp  and  B.  C.  Ford,  both  of  For- 
syth, for  appellant  O.  B,  Wilson,  of  Ava, 
and  D.  F.  McConkey,  of  Forsyth,  for  re- 
sipondent 
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TABRINGTON,  J.  Plaintiff  recovered  a 
Judgment  for  $40  against  the  defendant  in  fbe 
drcQlt  court  of  Taney  county  on  an  amended 
petition,  in  which  he  alleged  that  on  May  17, 
1911,  be  wae  the  owner  of  a  gray  work  horse 
of  the  valve  of  $75,  and  that  while  said  horse 
was  running  at  large  on  t3ie  range  and  com- 
mon near  the  plaintiff's  farm  and  premises, 
it  ran  Into  and  against  an  unlawful,  danger- 
ous, and  carelessly  couatructed  fence,  to  wit, 
a  teace  compoBed  of  a  dogle  barbed  wire 
tensely  stretched  through  the  range  and 
woods,  tiiat  the  fence  was  carelesdy  con- 
structed, erected,  and  built  by  the  defendant, 
inclosing  defendanf  B  land  and  premises  near 
where  said  horse  was  at  largie,  and  that  by 
reason  of  coming  in  contact  with  said  wire 
the  horse  was  injured  and  blemished,  and 
rendered  unfit  for  service  for  a  praiod  (tf 
three  months,  requiring  time  and  money  in 
propHTly  txeating  and  caring  for  tiie  wound. 
The  defendant  filed  a  goieral  demurrer  to  the 
petition,  whidi  was  overruled.  So  far  as  the 
record  before  us  shows,  no  answer  whatever 
was  filed,  but  the  case  was  tiled  as  thons3i  a 
general  denial  bad  been  filed.  This  Is  quite 
immaterial,  as,  under  the  view  we  take  of  the 
case,  the  plaintiff  nether  pleaded  nw  proved 
a  cause  of  acUon  against  the  defendant 

[1]  The  evidence  shows  that  the  plaintiff 
was  working  in  a  field  whidi  was  s^nrated  by 
a  partition  fence  from  the  land  (which  was 
woods  and  pasture)  of  the  defendant,  and 
that  he  instructed  one  of  his  boys  to  turn  the 
horse  loose  with  the  harness  on  to  graze 
while  they  were  working.  It  appears  that, 
beginning  at  the  corner  post  of  the  fence 
dividing  the  land  of  plaintiff  and  defendant, 
3ome  time  a  year  or  more  before  May  IT, 
1911,  the  defendant  had  caused  to  be  stretcih- 
ed  a  one-strand  barbed  wire  fence  entirely  on 
his  land,  the  same  being  fastened  by  staples 
to  the  trees  and  forming  an  iDClosure  in 
which  the  defendant  sometimes  turned  his 
horses  and  stock  at  night  The  horse  owned 
by  plaintiff,  while  grazing,  run  into  this  wire, 
which,  as  before  stated,  was  entirely  located 
on  defendant's  land,  and  received  the  injuries 
sued  for.  The  petition  fails  to  allege,  and 
the  evidence  fails  to  show,  that  this  wire  was 
anywhere  near  a  highway,  and  the  evidence 
fuUy  discloses  that  the  horse,  when  injared, 
was  not  traveling  along  any  highway  or  road- 
way, but  was  grazLog  on  the  land  of  the  de- 
fendant There  is  no  allegation  or  proof  that 
the  wire  was  stretched  by  defoidant  for  any 
mallcions  purpose. 

[2]  The  foregoing  statement  is  sufficient 
under  the  law  of  this  state,  to  decide  the  case. 
It  has  been  expressly  held,  beginning  with  the 
case  of  Hughes  v.  Railroad,  66  Mo.  32S,  that 
the  owner  of  an  animal  whi<A  strays  upon  the 
common,  and  Is  thereby  a  technical  trespass- 
er, cannot  recover  damages  from  the  owner 
of  the  land,  where  the  horse  or  other  animal 
is  Injured  by  reason  of  fences,  holes,  struc- 


tures, or  anything  placed  on  ihe  land  by  the 
landowner,  where  such  fence  or  hole  or  struc- 
ture is  not  so  closely  located  to  a  highway 
that  persons  or  animals  passing  along  might 
by  a  misstep,  be  injured.  See  Turner  v. 
Thomas,  71  Mo.  696;  Foster  v.  Swope.  41 
Mo.  App.  137;  Barney  v.  Railway  Co.,  126 
Mo.  872,  28  8.  W.  1069,  26  L.  B.  A.  S47;  Colvin 
V.  Sutherland,  32  Mo.  App.  77;  Wilt  v. 
Ooughlin  (Mo.  App.)  161  S.  W.  888.  Some  of 
these  cases  axe  relied  upon  by  the  teqKmdent 
but  it  will  be  seen  that  aU  hold  to  the  state- 
ment of  flie  law  herein  annonnoed,  and,  in 
those  cases  ^ere  damages  were  recovered,  U 
was  owing  to  the  proximity  of  fiie  fence  or 
hcAe  or  stmctore  to  a  highway  or  roadway. 
Respondent  dtes  the  case  of  Goodbi  v.  Bow- 
yer,  62  Mo.  App.  206.  It  wiU  be  noted  that  in 
that  case  the  plaintiff  tamed  bis  horse  In  bis 
own  pasture,  and  was  permitted  to  recover 
because  the  defendant  bad  stretched  a  strand 
of  barbed  wire  along  a  division  line  on  plain- 
tlff's  side,  and  the  question  in  the  case  was 
simply  one  of  contributory  negligence,  and 
the  opinion  in  no  way  sustains  tbe  conten- 
ttons  of  tbe  respondent  here. 

The  plaintiff  failed  entirely  to  make  oat  a 
case.  Both  the  demurrer  to  tbe  petition  and 
the  demurrer  to  the  evidence  were  well  taken. 

The  Judgment  Is  reversed. 


ROBERTSON,  P.  J., 
amcur. 


and  8TDBGIS, 


STATE  V.  SPARKS.    (No.  1189.) 

(Springfield  Court  of  Appeals.   MlsBOori.  May 
1,  1914.) 

1.  CbIMINAI,  tiAW    (S  1020%*)— Appkllati 
JcBisDicTioN — Consent  of  FASnES. 

The  Court  of  Appeals  must  determine  tbe 
auestion  of  its  jurisdiction  on  appeal,  tboogh 
the  prosecuting  attorney  and  accused's  counsel 
both  regueat  tbe  transfer  of  the  case  to  tbe  Su- 
preme Court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  S  2577;  Dec.  Dig.  $  1020yj.-l 

2.  GaiiaiTAi.  Law  (S  1019*)— Jokisdxctioii— 
Affials  in  GBDaHAL  Oabes. 

Where  an  indictment  for  a  fdony  Includes 
a  misdemeanor,  the  grade  of  the  offense  of 
which  accused  is  convicted  determines  whether 
an  appeal  is  within  the  Jurisdictifm  of  tbe  Court 
of  Appeala  as  a  misdemeamff  case,  or  within 
that  of  tba  Supreme  Court  as  a  felony. 

[Ed.  Note^For  other  cases,  see  Griminal 
Law.  Cent  Dig.  H  2578-2580;  Dee.  Dig.  i 

1019.  *1 

8.  CanosAi.  Law  (|  1020*)— Jumbdictioh— 
AppKAia  IK  CannnAL  Gases. 

One  charged  with  a  violation  of  Rev.  St 
1909,  i  4382,  by  breaking  the  lawful  custodj 
of  an  ofDcer  baviog  him  m  charge  before  con- 
viction for  grand  larceny,  is  charged  with  a 
felony,  and  the  jurisdiction  oi  an  appeal  from 
a  conviction,  followed  by  a  sentence  of  six 
months  In  the  county  jau,  is  in  the  Supreme 
Court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sf  2578-2580;    Dec.  Dig.  j 

1020.  *] 
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App«al  £rom  Olrcalt  Oonrt,  Bollinger  Coun- 
ty; Peter  H.  Hock,  Jndge. 

Aea  Sparks  was  convicted  of  crime,  and  he 
eroeale.  Ceae  tranaferxed  to  tbe  Buprttiie 
Court 

Wm.  H.  Morgan  and  J.  W.  Caldwell,  botb 
ot  Marble  Hill,  for  aiipeUant  Bomer  F.  WU- 
Uama,  Pros.  Att^^  ot  SCarUa  Hill,  for  tlie 
Stata 

STUBG19,  3.  The  defendant  was  granted 
an  appeal  to  this  conrt  from  a  judgment  of 
conviction  under  an  Indictment  based  on  sec- 
tion 4882,  R.  S.  1909,  charging  him  with 
breaking  the  lawful  custody  of  an  officer  hav- 
ing him  In  charge^  before  conviction,  for  vio- 
lation of  a  pemal  statnte.  The  criminal 
<diarge  under  which  defendant  was  arrested 
and  was  being  held  for  trial  at  the  time  he 
is  now  charged  with  breaking  the  lawful  ctia- 
tody  of  the  sheriff  of  Bollinger  county,  Ho., 
is  that  of  grand  larceny.  The  defendant  was 
convicted  and  aenteiced  to  alx  montha  In  the 
county  JalL 

[1]  The  prosecuting  attorney  has  filed  a 
motion  In  this  court  to  have  the  cause  trans- 
ferred to  the  Supreme  Court,  on  the  ground  of 
oor  lack  of  jurisdiction  of  this  appeal.  The 
attorneys  for  defendant  consent  to  this  mo- 
tion, bat  we  must  neverth^ess  inquire  into 
the  question  of  jurisdiction,  as  such  question 
Is  in  no  wise  determined  by  consent 

[2,  3]  It  will  readily  be  seen  that  the  of- 
fense with  which  defendant  Is  charged  is  a 
felony;  1.  e.,  one  for  which  the  defendant 
mav  be  punished  by  a  penitentiary  sentence. 
Under  the  decision  of  the  Supreme  Conrt  in 
State  T.  Woodson,  248  Mo.  70S,  164  S.  W.  705, 
there  seems  to  be  an  impression  that  the  ques- 
tion to  what  court  the  appeal  shall  be  grant- 
ed la  dependent  on  the  result  of  the  trial, 
rather  than  the  nature  of  tbe  offense  charg- 
ed. This  is  true  only  to  a  limited  extent 
The  Woodson  Case  in  no  manner  overrules 
the  long  line  of  cases  holding  that  where  the 
offense  charged  is  a  felony,  and  the  defendant 
Is  convicted  of  such  felony,  It  remains  a 
felony  for  tbe  purposes  of  an  appeal,  although 
the  punishment  assessed  is  a  fine  or  jail  sen- 
tence. State  ex  reL  v.  Foster,  187  Mo.  590, 
603,  86  S.  W.  245;  State  v.  Melton,  117  Mo. 
618,  23  S.  W.  889;  State  v.  Melton,  63  Mo. 
App.  646;  State  v.  Herrlck,  158  Mo.  App.  487, 
139  3.  W.  268;  State  v.  ZInn,  141  Mo.  328, 
42  S.  W.  938;  State  t.  GUmore,  28  Mo.  App. 
S61.  In  the  Woodson  Case,  supra,  the  Su- 
preme Courts  merely  held  that  in  a  certain 
class  of  cases,  like  assaulte  and  larceny,  our 
statute  makes  an  indictment  for  a  felony  also 
include  a  (diarge  ot  a  misdemeanor;  as,  for 
instance,  an  Indictment  for  felonious  assault 
includes  a  charge  of  common  assault,  a  mls- 
denwanor,  and  an  indictment  for  grand  lar- 
ceny, a  felony,  includes  a  charge  of  petit  lar- 
ceny, a  ndBdoneanor.  See  sections  4903  and 


40M,B.ai9O9.  In  such  caaaitlia  Jury  mar 
convict  of  dther  grade  ot  tbB  offanae,  as  war- 
ranted by  the  evidence,  and  the  grade  of  the 

offense  <m  which  the  jury  does  convict  deter- 
ndnes  the  juriadicti(m  of  this  or  the  Supreme 
Conrt  on  appeat  State  v.  Oreenapan,  187 
Ma  14S^  88  S.  W.  082.  To  this  extent  only 
the  Woodacm  Case,  anpra,  overmlee  State  v. 
McUaUll,  214  Mo.  810, 118  S.  W.  IGTl,  State 
V.  Wilson.  280  Mo.  647, 182  S.  W.  288,  and  140 
Uo.  App.  726, 126  8.  W.  996,  and  State  v.  Mc-' 
Govern,  UO  Ua  App.  134,  139  8.  W.  231,  in 
each  of  whldi  caaea  tbe  deCandant  was  tSaas- 
ed  with  a  fialonloua  asaanlt,  but  convicted  of 
a  conunon  aaaavlt  ^  misdemeanor.  See,  on 
this  point  State  v.  Chiyton,  100  Mo.  616,  18 
S.  W.  819. 18  Am.  8t  ^«P-  66S,  and  State  ez 
reL  V.  Foster,  187  Mo.  590,  86  B.  W.  245.  In 
the  piearat  case  there  is  no  degree  or  grade 
of  the  offense  (Charged  rednchig  same  to  a 
misdemeanor;  and  the  defendant  was  not  con- 
victed of  a  mtedoneanor,  hot  of  a  fdony, 
gardlesa  of  the  punishment  inflicted.  Hie 
Jurisdiction  of  the  appeal  is  Uterefore  In  the 
Suiveme  Court  and  the  cause  is  transfisrred 
to  such  court  accordingly. 


ROBERTSON,  P.  J, 
J.,  c(meur. 


and  FABmNGTON, 


BURROWS  V.  LIKES.    (No.  1266.) 

(Springfield  Court  of  Appeals.  MiasourL 
May  1,  1914.) 

1.  Taui.  (1 143*)— QiTssnon  n»  Jubt-Bvx- 
nsNOB— l»miconT  of  Pabty. 

The  testimony  of  plaintiff  makes  a  case 
for  the  jury,  however  much  tbe  testimony  baa 
be^  contradicted  by  other  witnesses. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  342,  843 ;  Dec  Dig.  >  143.*] 

2.  TbIAL  (I  191*)— IKJUBT  TO  SKBVAST— 1^0- 
UOEITCK  —  iHSKBDOnOBS  —  ASBUlCFTtOn  W 

Fact. 

An  instmetion.  In  an  tetion  for  injuries 
to  an  emi^jfi,  which  assumes  that  tbe  em- 
ployer was  n^Igent  in  tailing  to  provide  the 
employ^  with  a  platform  on  which  to  stand 
while  at  woi^  or  in  falling  to  provide  guard 
rails  to  prevent  tbe  employ^  from  slipping,  or 
in  failing  to  provide  samclent  light,  is  errone- 
ous, as  taking  from  the  jury  the  question  of  the 
employer'a  ne^lgence. 

[Ei.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  420-431,  435 ;  Dec.  Dig.  |  191.*] 

3.  TaiAL    (I  191*)— lH»rBUOTIOH»— Absomp- 
TioN  or  FAOrs. 

An  instruction,  in  action  for  Injuria  to 
the  employ^  which  assumed  that  It  was  prac- 
tical for  the  employer  to  have  made  a  plat- 
form and  to  have  erected  a  guard  rait  thereon 
waa  erroneous,  where  the  evidence  <m  the  iasne 
was  conflicting. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dtg.  H  420-431,  486;  Dec/Dlg.  |  191.*] 

4.  Tbiaz.  (S  261*)— Injubt  to  Sebvant— ttao- 

LI  QBNCE— iNSTBUCnONB— APPUCABIIJTT. 

Where  an  employe  suing  for  a  personal 
Injury  did  not  claim  oat  it  waa  negligence  for 
the  onployer  to  fall  to  do  one  of  three  tilings 
spedfied,  provided  one  or  two  of  each  tilings 
were  supplied,  an  Instruction  requiring  tba  do- 
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Ing  of  til  the  things  to  pnrent  the  employer  be- 
ing charged  with  negUgence  was  erroneoos. 

[Bd.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  H  687-68S;  Dec  Dig.  »  261.*] 

0.  BtASTEB  AND  SSRTANT  (f  203*)— iNJtTRT  TO 

SuvAira— QuKsnoR  tob  Jxmr— Nequ- 

OBNOX, 

Where  an  emplo74  salnc  for  a  perBonal 
InJnrj  charged  that  the  employer  was  negli- 
gMt  in  not  maintaining  a  plaOCorm,  properly 
guarded,  and  suitable  lights,  an  instruction  re- 
quiring a  finding  tliat  uie  empltvac  {nmisbed 
a  reasonably  san  place  to  work  and  available 
lights  to  prevent  a  recovery  was  erroneona;  for, 
UT  the  employer  fumiehed  a  safe  place  to  woA, 
he  performed  his  entire  duty. 

[Bd.  Note^— For  oUier  cases,  see  Master  and 
Servant,  Oent  Dig.  H  11^^06.  Illt8-1160; 
Dec  Dig.  I  2»8.*] 

6.  Appiai.  and  Erbob  (I  1060*)— Tbiai.  H 

108^*)  — HaRUUESS    SJbBOB— EXAHINATIOns 

OF  Jdbobs — Rbfebbncb  to  Insubahcb. 
Though  ordinarily  the  asUug  of  Jurors  on 
thfir  examination  It  they  are  interested  in  a 
surety  oompany  is  improper,  as  giving  the 
Jurors  informatifMi  that  a  surety  company  is 
liable  for  any  judgment  that  may  be  rendered, 
yet,  where  a  sure^  company  was  a  local  one. 
and  had  a  large  numjber  of  stockholden  and 
employes  In  and  about  the  town  where  the 
case  was  tried,  it  was  not  reversible  error  to 
permit  the  attorney  (or  plaintiff,  suing  for  a 
personal  injury,  to  ask  the  Jurora  whether  they 
were  In  the  cmjdoy  of  or  atoeUuddera  In  the 
oompany. 

[Ed.  Note.— For  other  caaei,       A^tpeal  and* 

Error,  Cent  Dig.  f  4135;  Dec  Dig.  }  1060;* 
Trial,  Dec.  Dig.  1  108%.*3 

Appeal  from  Circuit  Courts  Oreene  Coun- 
ty ;  Arch  A.  Johnson,  Judge. 

Action  by  Charles  Burrows  against  J.  C. 
Likes.  From  a  Judgment  for  j^aintifft  de- 
fendant weals.  Beversed  and  remanded. 

Samp  Jennings,  J.  T.  Craig  and  Jno.  P. 
McOammon,  all  of  Springfield,  for  appellant. 
E.  O.  Wadlow  and  Neville  &  Qonuan,  aU  of 
Springfl^d,  for  reqwndent. 

STUROIS,  J.  Xbe  plaintlfl  BDes  for  pra^ 
aonal  InJnrteB  ranilttng  in  bis  thnmti  bavlng 
to  be  ampntated,  and  alleged  to  have  beoi 
recolTed  while  working  for  defendant,  who, 
as  contractor,  was  constructing  and  exca- 
vating for  certain  septic  tanks  connected 
with  the  sewage  system  of  Springfield,  lifo. 
The  petition  alleges  that,  while  working  for 
defendant  at  the  work  of  ezoavatlng  for  these 
tanks,  he  was  directed  to  luep  the  water  oat  of 
tiiese  i^ta  by  pompiug  aame  out  with  a  hand 
pump  provided  for  that  purpose.  The  n^ll- 
gence  assigned  Is:  "First,  that  defendant 
negligently  and  carelessly  &iled  to  provide 
plaintiff  with  a  platform  upon  which  to  stand 
while  vslng  and  adjusting  said  pnmp;  sec- 
ond, that  defendant  negligently  and  careless- 
ly failed  to  provide  goard  rails  or  other  bar- 
riers to  prevent  defendant  from  falling  Into 
said  pits  while  at  work,  as  aforesaid;  third, 
that  defendant  negligently  and  carelessly 
failed  to  provide  suffidcnt  ll^ts  or  any 
lights  for  piaintUPa  use  while  working  In  and 
about  said  pomps  and  pits,  as  aforesaid." 
The  answer  controverted  the  fftct  of  plain- 


tiff being  injured  at  die  time  and  In  the  Ban- 
ner alleged,  denies  defendant's  n^geno^ 
and  {deads  oontribntoiy  netflgenoe  and  as- 
simiptlon  ot  risk  by  plaintiff,  and  that  plain- 
tlfl had  been  settled  with  and  paid  for  aU 
the  injuries  received. 

[1]  This  l^ter  ^Ueg^tloii  of  the  answer  re- 
fers to  the  fact  that  plaintiff  had  received 
injuries,  about  a  month  previous  to  the  in- 
Juries  now  sued  for,  by  having  this  aame 
tbmnb  caught  and  crashed  in  some  cog- 
wbeela,  while  woridng  for  defendant  at  this 
same  general  work.  It  Is  oonoeded  ttiat  this 
former  Injury  was  settled  for  In  fall,  and  de- 
fendant denied  that  plaintiff  received  distinct- 
ly any  new  injary.  but  clatmed  ttiat  the  am- 
putation of  the  thomb  was  caosed  by  the  in- 
juiy  rectfved  from  the  cogiriieels;  siidi  in- 
jury having  readied  to  the  bone,  and  being 
aggravated  somewhat  by  plaintiff  working 
and  using  his  thomb  before  same  had  healed. 
While  there  la  much  evidence  to  this  effect, 
the  plaintiff  teedfled  positively  Out  his  for^ 
nmr  Injury  had  become  neariy  well,  and  ttiat 
on  the  nlj^t  of  August  8, 1912,  he  was  again 
injured  1^  reascm  of  HOpB^  and  fslling 
while  trying  to  lift  the  hand  punv,  and  that 
this  pump  then  fell  on  his  thumbs  cniahlng 
It  betweei  the  pump  and  a  piece  of  timber 
or  stake  driven  in  the  ground  to  fce^  the 
pump  in  place.  This  question  was  submitted 
to  the  jury,  under  iiutmotlons  t»  find  for 
defendant,  unless  the  plaintiff  recelTed  the 
new  Injury  at  the  time  and  In  the  manner 
alleged,  and  to  allow  nothing  for  the  iH«vi- 
oua  injury  received  from  the  cogwheels. 
While  defendant  urges  that  a  demurrer 
should  have  been  sostabied  to  the  mUeoBt, 
we  must  hold  that  plaintiff's  statement  In 
his  own  behalf,  however  mnch  it  wan  ow- 
tradlcted  by  other  witnesses,  fumiahes  some 
evidence  to  make  this  a  qaeetlon  fw  the  Ju- 
ly. 

[1]  Stated  moat  strongly  for  plaintiff,  the 
evidence  shows  that  he  was  working  at  night 
with  a  helper,  who  became  sick  abtnit  mid- 
nl^t,  and  qnlt  working  leaving  plaintiff  to 
contlnne  the  work  alone ;  that  pare  of  plaln- 
tUTs  duties  was  to  keep  the  water  pumped 
out  of  the  large  pits,  dog  In  the  ground  soim 
15  to  20  feet  dee^  so  that  same  would  be 
dry  in  the  morning  for  the  wmkmen  to  oont 
mence  working  in  the  same;  that  plaintiff 
used  a  hand  pump  weighing  about  60  pounds, 
with  a  hose  attached,  which  he  moved  from 
one  pit  to  the  other  in  pumping  wattf  from 
same;  that  the  pump  was  fastened  to  a 
heavy  board  2  Inches  thick,  10  indies  wide 
and  about  4  feet  long;  that  tUs  set  on  the 
bank  some  2  feet  back  fitnu  the  edge  of  the 
pit,  and  was  fastened  down  and  held  In  place 
by  stakes  driven  In  the  ground,  the  hose  go- 
ing over  the  edge  of  the  jAt  and  down  to 
the  bottom.  It  is  conceded  that  the  pump 
merely  set  on  the  ground,  and  that  no  plat- 
form, other  than  the  one  board  to  which  the 
pump  was  attadied,  was  provided,  and  that 
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no  Koard  rail  was  erected  around  the  pit,  or 
between  it  and  the  pump.   The  plaintiff  tes- 
tified* tiiou^  this  was  contradicted,  that  no 
Ugtits  were  provided  or  available  for  his  use, 
ex.cei»t    some  red  lanterns,  and  that  these 
were   of   no  value  in  giving  light  to  work 
by  ;    tliat;  he  had  complained  and  requested 
llslkts  to  be  provided,  and  that  same  were 
promisecl,  but  had  not  yet  been  furnished 
wtien  be  was  injured.   PlalnttfTs  version  of 
'  tbe  accident  is  that  about  2  o'clock  in  the 
morning,  his  helper  being  sick  and  gone,  the 
ulgbt  l>elmg  dark,  and  having  no  ll^ts,  tbe 
(Tound  being  wet  and  slippery  from  recent 
rain,  be  attempted  to  lift  the  pump  to  move 
it  to  tbe  other  pit,  slipped  and  f^  grabbed 
bold  of  one  of  the  posts  driven  In  tbe  ground 
Xa  bold   the  pump  in  place,  and  that  the 
pump   fell  on  his  sore  thumb,  crushing  it 
against  tUs  stake.   His  thumb  was  amputat- 
ed       days  later.  The  defendant's  evidence 
tended,  to  Eihow  that  it  was  not  practical  to 
make  sjoy  platform  for  this  pump  or  erect  a 
guard  rail  while  digging  tbe  pits  in  tbe  man- 
ner the  work  had  to  be  done. 

On  tbls  state  of  facts,  the  court  gave  the 
jury  tbe  following  instruction,  which  is  the 
principal  iiatructlon  in  the  case:  "The  court 
Instructs  the  Jury  that.  If  you  find  and  be- 
lieve from  the  evidence  that  on  or  about  the 
Stb  day  of  August,  1912,  plaintiff  was  em- 
ployed by  defendant,  and  that,  while  so  em- 
ployed, plaintiff  was  ordered  by  defendant  to 
use  a  certain  hand  pump  in  and  about  certain 
pits,  and  you  further  find  that  defendant  negli- 
gently and  carelessly  failed  to  provide  plain- 
tiff with  a  platform  upon  which  to  stand 
while  using  or  adjusting  said  pump,  or  neg- 
^gently   and  carelessly  failed  to  provide 
guard   rails  or  other  barriers  to  prevent 
plaintiff  from  falling  Into  said  pits  while  at 
work  as  aforesaid,  or  negligently  and  care- 
lessly failed  to  provide  sufficient  lights  for 
the  use  of  plaintiff  while  he  was  working 
In  and  about  said  pump  or  pits  as  aforesaid, 
^      and  that,  while  In  the  exercise  of  ordinary 
care,  and  while  so  working,  and  by  reason  of 
any  negligence  and  carelessness  of  defendant, 
^      as  aforesaid,  if  you  And  from  the  evidence 
^      defendant  was  so  negligent  and  'careless, 
I      plalnUff  slipped  and  fell  into  the  edge  of  one 
t      ot  Bald  pits,  causing  said  pump  to  fall  onto 
'      and  hijure  his  right  thumb  so  that  It  was 
'      necessary  to  amputate  same,  then  you  will 

*  find  the  Issues  in  ftivor  of  the  plaintiff,  and 

*  assess  his  damages  in  such  sum  as  you  be- 
lieve from  the  evidence  will  reasonably  com- 

'  pensate  him  for  such  injuries,  not  to  exceed 
\      the  sum  of  $4,000." 

TUb  Instruction  is  erroneons,  and  makes  a 
reversal  of  the  case  necessary  for  two  rea- 
f      wns:  First,  the  instruction  assumes  that  it 
was  n^ligence  for  the  defendant  not  to  have 
nwde  a  platform,  erected  a  guard  rail,  or 
^      taiiilahed  lights  in  doing  this  work ;  It  as- 
f      wraes  that  plaintiff  was  not  furnished  a  safe 
'      place  to  work  in  the  absence  of  these  things 
^     being  dcoie.  A  {ury  reading  this  instructioa 


must  have  understood  that  the  law  required 
defendant  to  do  one  or  more  or  all  of  these 
things  and  that  a  failure  to  do  so  was  neg- 
ligence; In  fact,  the  jury  must  have  under- 
stood that  the  only  thing  they  were  reaulred 
to  do  was  to  determine  whether  defendant 
had  done  these  things ;  If  he  had  not,  he  was 
guilty  of  negligence.  This  is  Just  such  an  in- 
struction as  would  properly  be  given  in  a 
negligence  case  against  a  railroad  for  failure 
to  ring  the  bell  or  sound  the  whlsUe  on  ap- 
proaching a  public  crossing ;  a  failure  to  do 
which  is  negligence,  as  a  matter  of  law. 
Her^  however,  the  court  could  not  assume 
that  a  failure  to  do  any  or  all  the  things 
mentioned  would  be  negligence.  The  defend- 
ant was  required  to  furnish  a  reasonably 
safe  place  for  the  servant  to  work  in,  but, 
at  most,  it  was  a  question  for  the  jury  to 
say  whether  the  place  was  reasonably  safe 
without  these  things  being  done,  or  which, 
if  any,  of  them  were  necessary  to  be  done 
in  order  to  make  the  place  a  reaBonably  safe 
one  in  which  to  work. 

[3]  The  Instruction  also  assumes  that  it 
was  practical  to  have  made  a  platform  for  a 
movable  pump  like  this,  and  erect  a  guard 
rail  between  It  and  the  pit  in  doing  this 
work,  while  there  is  evidence  to  the  contrary. 
In  Abbott  V.  Mining  Co.,  112  Mo.  App.  650, 
656,  87  S.  W.  110,  111,  in  speaking  of  a  simi- 
lar instruction,  the  court  said:  "It  assumed 
that  it  was  negligence  In  defendant  not  to 
timber  the  mine,  when  there  was  evidence 
tending  to  show  that  at  the  place  where 
plaintiff  was  at  work  It  was  not  practical 
to  do  so.  It  should  have  contained  some  ex- 
pression which  would  permit  tbe  jury  to  say 
whether  it  should  have  been  timbered  at  that 
place.  Tbe  action  la  not  based  on  the  stat- 
ute requiring  mlneowners  to  furnish  timbers, 
and  the  question  whether  the  mine  could 
have  been  rendered  safe  and  tbe  Injury 
avoided  by  the  use  of  timbers  must  be  deter- 
mined without  r^ard  to  that  statute."  It 
should,  however,  need  no  citation  of  authori- 
ties to  show  that  it  is  error  for  an  instruc- 
tion to  assume  as  true  a  controverted  and 
material  fact  in  a  case. 

[4]  Id  the  next  place,  the  plaintiff  does  not 
claim  that  it  would  be  negligence  in  defend- 
ant to  fail  to  do  one  of  the  three  things 
mentioned,  to  wit,  build  a  platform,  erect 
guard  rails,  or  furnish  lights,  provided  one 
or  both  the  other  things  were  done,  let  tbe 
Instruction  Is  susceptible  of  being  understood, 
as  requiring  all  of  these  things  being  doxie 
and  that  a  failure  to  do  any  one  of  tbem 
would  constitute  negligence,  even  if  the  otb,- 
ers  were  done.     The  instruction  is  in  tlxe 
alternative,  and  says  that  the  failure  to  do 
one  or  the  other  is  negligence.    Such  is  the 
ruling  on  dmilar  instructions  In  Turner  -v. 
RaUroad,  78  Mo.  5T8;  Halferty  v.  Railroad, 
82  Mo  90,  97;    and  Braddy  v.  Railroad,  47 
Mo.  App.  519,  521.    As  the  evidence  cleairly 
showed  that  defendant  had  not  made  a  plat- 
form and  had  not  erected  a  guard  rail,  axi 


Digitized  by 


846 


108  SOUTHWESTERN  REPORTEB 


InstrncUon  ttiat  a  failure  to  do  either  one  of 
these  tMngs  constitoted  negUgence  practical- 
ly amoanted  to  a  peronptwy  Instructloii  to 
find  for  plaintiff. 

It  Is  uncertain,  under  the  evidence  as  pre- 
sented In  this  record,  whether  a  failure  to 
erect  a  guard  rail  had  anything  to  do  with 
the  accident  The  only  purpose  of  a  guard 
rail  would  be  to  prevent  plaintiff  or  other 
employes  from  falling  Into  tne  pits.  Aa  we 
understand  it,  the  plaintiff  might  hare  slip- 
ped and  fallen  by  reason  of  the  slippery 
ground  around  the  pomp,  and  might  have 
done  this  regardless  of  any  guard  rail,  which 
could  only  have  served  the  purpose  of  pre- 
venting his  going  Into  the  pit.  He  might 
have  &llen  with  the  pump  on  bis  thumb  by 
reason  of  the  darkness  and  slippery  ground 
had  the  pit  been  miles  away. 

[6]  As  before  stated,  the  plalntlfrs  theory 
of  the  case  evidently  Is  that  plalntlfTe  place 
of  work  was  rradered  dangerous  only  be- 
cause of  the  absence  of  all  the  three  things 
maitloned  as  tending  to  make  the  place 
reasonably  safe.  The  absence  of  the  plat- 
f6im  and  guard  rail  was  conceded,  though 
Oietr  absence  was  properly  proven,  and  Is 
important,  as  showing  the  necessity  of  hav- 
ing available  lights.  The  whole  question  of 
negligence  turns  on  the  absence  of  available 
lights:  0)  WheQier  lights  were  necessary  to 
make  the  place  a  reasonably'  safe  one  In 
which  to  work,  absence  of  a  platform  and 
guard  rail  bdng  diown;  and  (2)  whether 
defoidant  had  on  hand  snltable,  available 
li^ts  which  could  have  been  used  by  plain- 
tiff. PlalntifTs  second  instruction  correctiy 
confines  the  issue  to  this  one  element  of  ab- 
sence of  lights.  The  instructions  asked  by 
def^dant  should  not  have  been  modified  by 
the  court  so  aa  to  require  the  finding  that  de- 
fendant furnished  a  reasonably  safe  place 
to  work  and  also  available  lights,  for  the 
reason  that.  If  defendant  furnished  a  safe 
place  to  work,  that  is  all  that  Is  reiiuired, 
and  the  jury  might  properly  find,  and  this 
was  the  theory  of  the  case,  that  furnishing 
snitable  lights  would  of  itself  make  the  place 
reasonably  safa  The  modified  Instructions 
Imply  tiiat  something  more  than  a  safe  place 
to  work  was  required,  and  that  something 
more  than  snitable  lights  was  required  to 
make  fb»  place  reasonably  safe.  The  in- 
structions on  this  phase  of  the  case  should 
be  to  the  effect  that  it  was  defendant's  duty 
to  fnrnidi  a  reasonably  safe  place  to  work, 
and,  if  the  place  where  plaintiff  was  required 
to  work  was  not  reaatmably  safe  without 
l^bts,  and  the  fomifihing  of  lights  wonld 
make  it  safe,  then  it  was  defendant's  duty 
to  furnish  sam^  eta 

t(]  Error  is  also  assigned  on  the  court* s  re- 
fusal to  sustain  an  ob]ectl(ni  and  discharge 
the  panel  of  purors  because  of  plaintiff's 
askli^  the  Jurors  on  their  voir  dire  examina- 
tion If  any  of  them  were  in  the  employ  of  or 
stockholders  in  the  Southern  Surety  Com- 
pany fbr  the  Missouri  Fidelity  &  Gasnallgr 


Company.  It  la  claimed  that  the  purpose  of 
this  was  to  covertly  convey  to  the  Jury  the 
Information  that  an  Insurance  company  was 
back  of  defendant,  and  would  have  to  pay 
whatever  Judgment  might  be  obtained.  The 
answer  is  that  one  of  these  companies  Is  a 
local  company,  and  had  a  large  number  of 
stockholders  and  employes  In  and  about 
Springfield,  where  the  case  was  being  tried, 
and  that  plaintiff  had  a  right  to  know  the 
relation  of  the  Jurors  to  a  real  party  in  in- 
terest Meyer  v.  Mfg.  Co.,  67  Mo.  App.  3S9, 
391.  Under  the  peculiar  facts  of  this  case, 
and  especially  with  reference  to  the  local 
company,  these  questions  may  have  been 
proper  lUKl  asked  In  good  faith.  The  trial 
court  was  In  a  better  position  to  know  this 
than  we  are.  Courts  should,  however,  be 
very  careful  in  permitting,  and  counsel 
should  refrain  from  asking,  such  questions, 
except  when  the  facts  of  a  particular  case 
might  necessitate  the  same  In  obtaining  prop- 
er Information  in  challenging  the  Jury.  The 
mere  asking  of  such  a  question  Is  generally 
equivalent  to  giving  direct  Information  that 
an  insurance  company  is  obligated  to  take 
care  of  any  Judgment  that  may  be  rmdered, 
and  the  giving  of  such  information  is  so  ir- 
relevant and  prejudicial  as  to  not  only  war- 
rant the  court  in  sustaining  an  objection, 
hut  In  discharging  the  Jury,  because  of  the 
mere  asking  same.  Gore  v.  Brockman.  138 
Mo.  App.  231,  110  S.  W.  1082;  Trent  v.  Print- 
ing Co.,  141  Mo.  App.  437,  126  S.  W.  23S; 
Iverson  v.  McDonnell,  30  Wash.  73,  78  Pac: 
a02;  Coaselmon  v.  Dunfee.  172  N.  Y.  507.  « 
N.  a  494;  Manlgold  v.  Traction  Co.,  81  App. 
Dlv.  381,  80  N.  Z.  Supp.  861;  Fuller  Go.  v. 
Darragh,  101  HI.  App.  664.  Ordinarily  the 
chance  that  some  Juror  might  have  an  in- 
terest in,  or  be  an  employ^  of,  an  Insurance 
company  interested  In  the  result  of  ttie  trial 
is  so  remote  that  the  asking  of  such  questions 
la  no  more  than  an  indirect  means  of  lio- 
properly  Informing  the  Jurors  of  such  com- 
pany*s  intnest,  and  would  evident^  be  asked 
tot  no  other  purpose.  Any  information  prop- 
er Cor  an  attorney  in  making  his  <3iaUenge 
can  usually  be  obtained  In  othm  ways,  as  by 
inquiring  as  to  the  occupation  and  business 
of  Jurors,  etc.  The  court  should  be  pron^ 
in  checking  any  attempt  to  use  the  privilege 
of  ascertaining  the  qualifications  of  Jurors  as 
a  mere  cloak  to  Impart  lmpr(q;>er  and  prejudt- 
dal  facts  to  i^ospective  Jurors.  As  before 
stated,  we  do  not  hold  this  to  be  reversible 
error  In  the  proat  case,  tnit  have  made 
these  remarks  lest  this  opinion  be  constmed 
as  approving  the  asking  of  similar  que^ioiis 
in  other  cases  on  the  ground  that  attorn^ 
have  a  right  to  be  informed  as  to  the  occnpa- 
tlon  and  bu^ess  interests  of  Jurors  In  mak- 
ing their  challenges. 

For  the  errors  hwetofore  pointed  mt, 
this  case  will  be  reversed  and  remanded. 

BOBERTSON,  P.  J.,  and  FARBINGTOK, 
J.,  concur. 
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HAMMAOK  T.  VmmV.    (No.  1243.) 
<8priasftttld  Ooort  of  Appeals.   Mlsnnii  May 
1,  1914.) 

a.  Bkokos  Q  54*)— •OouFBifflATioH— When 
Eaxiixd. 

One  employed  to  procure  a  parcbaser  of 
real  estate,  who  procures  a  purchaser,  ready, 
-willins.  and  able  to  purcbase  on  tbe  owner's 
terms,  iiaa  earned  his  commiasion. 
■  [Ed.  Note.— For  otber  cases,  see  Brokexs, 
Cent.  Dig.  S{  75-81;  Dec.  ^gTl  54.*] 

2.  BBOKEBS  (S  4S*)  —  COHFKNUTIOn  —  WHSN 

Eabned. 

Where  an  owner  employing  an  agent  to  pro- 
care  a  parcbaser  did  not  procure  a  muding  con- 
tract with  the  parcbaser  obtained  by  the  agent, 
but  bad  an  opportunity  to  do  so  through  the 
agent's  efforts,  the  owner  coald  not  by  reason 
thereof  defeat  the  agent's  claim  to  compensation. 

[Ed.  Note.— For  otber  cases,  see  Brokers, 
Cent.  Dig.  I  65;  Dec  Dig.  |  48.*] 

3.  Fbauds,  Statute  or  ((  4&*>— Pabol  Oon- 
TKACTS  or  EUFJCOnfEnX. 

A  parol  contract  of  employment  for  no  defi- 
nite time  is  not  within  the  statute  of  frauds 
<BeT.  St  1909,  }  2783). 

[Ed.  Note.— For  otber  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  {  74;  Dec.  D^.  i  49.*] 

4.  Vravdb,  STATxm  or  (|  128*)— FKBrosu- 

AltCK— FBOUIBE. 

Where  an  owner  who  had  orally  employed 
an  agent  to  procure  a  purchaser  recognized  tbe 
agent's  rdation  to  the  transaction  just  before 
and  at  the  time  of  tbe  consonunatioo  of  tbe  deal, 
the  right  of  the  agent  to  compensation  could 
not  be  defeated  under  the  statute  of  frauds  (Rev. 
St.  1909,  {  2783). 

[Ed.  Note.— For  otber  cases,  see  Frauds,  Stat- 
ute ot  Cent  Dig.  §|  287-292,  303,  3O6-30S,  311, 
314,  318-320,        325,  326;  Dec  Dig.  S  l^T^] 

App^  from  GLrcuit  Coart,  Chrlstlaii  Coun- 
ty ;  John  T,  Moor^  Judge. 

Actiim  b7  Ben  I*.  Hammack  i^alnst  Hliain 
Friend.  From  a  Judgment  for  plalaUff,  de- 
imdont  appeals.  Affirmed. 

F.  W.  Barrett  and  O.  Pard  Haya,  botb  of 
Oisark,  and  O.  A.  Watson,  of  Sprin^eld,  for 
appellant  Tom  E.  Moore  and  S.  E.  Bronson, 
both  of  OuA,  and  Gideon  &  West,  of  Spring- 
fleld,  for  respondent 

ROBEBTSON.  P.  J.  The  defendant  ai>- 
peals  from  a  Judgment  of  $300  against  him 
based  on  the  verdict  of  the  jury  In  favor  of 
the  plaintlft  on  account  of  a  commission  due 
plalutifr  for  obtaining  a  purchaser  for  land 
belonging  to  the  defendant  In  June,  1910,  the 
plaintiff,  having  then  moved  to  the  neighbor- 
hood in  Christian  county  where  the  land  Is 
located  and  being  desirous  of  purchasing 
land,  went  to  look  at  the  defendant's  premis- 
es, but  iiot  being  able  to  boy  at  tbe  price 
asked,  f9,000,  bought  another  tract  near  by 
and  told  the  defendant  that  he  had  a  relative 
who  wanted  to  move  there  and  who  might 
buy  the  defendant's  property.  The  relative 
that  he  then  had  in  mind  did  not  make  the 
purchaee,  but  plaintiff  got  Into  correspond- 
ence with  another  relative,  who  became  In- 
terested In  the  property,  and  who  finally 
came  'to  that  n^ghborhood,  and  In  August 


1912,  stayed  aU  night  with  the  plaintiff,  and 
thereafter,  in  company  with  plaintiff,  went 
and  examined  the  defendant's  land,  which  he 
then  priced  at  912,000.  Tbe  defendant  told 
the  plaintiff  on  several  occasions  that  he 
would  pay  him  a  commission  If  be  would  find 
a  buyer  for  the  property.  A  witness  testified 
that  in  February  or  March,  1912,  the  defend- 
ant inquired  of  him  If  he  had  seen  the  plain- 
tiff, stating  that  If  he  did  to  tell  him  he 
wanted  to  see  him,  as  he  had  promised  to 
sell  his  place  to  his  relatives  when  they  came. 
Plaintiffs  relative  did  not  pnrctiase  on  his 
first  examination  of  the  land,  but  thereafter, 
having  talked  with  plaintiff  considerably 
about  it  in  November,  1912,  he  and  the 
plelntUf  went  to  the  defendant's  home  a  sec- 
ond time,  and  at  that  time  this  purchaser 
agreed  to  buy  the  property  and  the  defendant 
agreed  to  sell  it  for  911,000.  Tbe  agreement 
thus  having  been  r^ched,  the  parties  went 
to  a  bank  in  Ctearfc,  where  a. deed  was  exe- 
cuted by  the  defendant  to  the  pnrc^ser  and 
left  in  the  bank.  At  the  time  the  transaction 
was  had  In  the  bank,  $1,000  was  paid  by  the 
purchaser,  who  then  also  agreed  to  pay 
$5,000  of  an  incumbrance  on  the  land,  and 
a  memorandum  was  made  on  an  eav^ope  in 
which  the  deed  was  placed  as  to  the  time 
and  terms  of  paying  the  balance  of  the  pur- 
chase price  and  the  delivery  <tf  the  deed  to 
tbb  purchaser.  The  purchaser  thereafter 
paid  the  defendant  $2,000  more  cash  on  the 
porchase  price.  But  by  a  subseQuent  ar- 
rangement entered  Into  between  the  defend- 
ant and  tbe  purchaser,  other  land  was  taken 
by  the  latter.  The  testimony  tended  to  prove 
that  the  purcliasa'  was  worth  from  $10,000 
to  $20,000  at  the  time  of  his  transactions  with 
the  defendant 

[1, 2]  During  the  progress  of  the  trial  and 
In  the  motion  for  a  new  trial  tbe  defendant 
raised  several  objections  concerning  the 
binding  effect  of  tbe  contract  entered  Into  be- 
tween the  purchaser  and  the  defendant  at 
the  bank ;  but,  in  view  of  tbe  disposition  we 
shell  make  of  the  cas^  these  objections  are 
immaterial.  When  tbe  plaintiff  produced  to 
tbe  defendant  a  purchaser  ready,  willing,  and 
able  to  purchase  on  the  defendant's  terms,  he 
had  discharged  his  obligation  and  was  oi- 
titled  to  his  commission.  Owlnnup  v.  Slbert 
106  Mo.  App.  709,  712,  80  S.  W.  589 ;  Bird  v. 
BhickweU,  135  Mo.  App.  23,  27, 115  S.  W.  487; 
Finch  V.  Guardian  Trust  Co.,  92  Mo.  App. 
263.  271 ;  Gelatt  v.  Bidge,  U7  Mo.  55^,  560, 
23  S.  W.  882,  38  Am.  St  Rep.  688 ;  Morgan  v. 
Keller,  194  Mo.  663,  679,  92  8.  W.  76.  If 
the  defendant  did  not  procure  a  contract 
which  would  be  binding  upon  the  purchaser, 
he  had  an  opportunity  to  do  so,  brought  about 
by  the  plaintifTs  efforts,  and  on  account  of 
defendant's  failure  In  this  regard  he  cannot 
defeat  plaintiff's  claim.  See  authorities  last 
above  cited. 

[3, 4]  The  defendant  Insists  that  the  con- 
tract relied  upon  by  tbe  plaintiff  was  barred 
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b7  tbe  atatato  of  fraads  (section  2788,  B«- 
vlsed  Statatea  of  1909),  because  tmder  tlie 
arrangem^t  made  In  1910  the  contract  was 
not  to  be  performed  within  one  year.  We 
must  rule  against  this  Insistence  as  the  con- 
tract, being  for  no  definite  time,  was  not 
within  the  statute.  Matthews  r.  Wallace, 
104  Mo.  App.  96,  98.  78  3.  W.  296.  The  de- 
fendant also  overlookB  the  fact  that  even 
though  the  original  contract  was  barred  by 
the  statute  of  frauds,  or  If  no  contrat:t  had 
in  fact  been  made  at  that  time,  yet  there  Is 
erldence  showing  that  the  defendant  Just  be- 
fore and  at  the  consmmuation  of  his  deal 
with  the  purchaser  recognized  the  plaintiff's 
relation  to  the  transaction.  He  accepted  the 
terms  offered  by  the  purchaser  produced  by 
the  plaintiff  and  should  be  required  to  pay 
the  plaintiff's  reasonable  diarge  therefor. 
The  judgment  is  affirmed. 

STUBGIS  and  FABBIN6T0M,  JJ.,  concur. 


GOULD  T.  GIBSON  (WINDLB  et  aL,  Gai^ 

nlshees).   (Na  1082.) 
(Springfield  Ooort  of  Appeals.  Missouri.  May 
1.  19140 

1.  GabhibhAbnt  a  158*)— PiumiraB— Scm- 
ounct. 

Hiw  answer  of  plaintiff  In  gamishmuit,  to 
the  answeiB  of  the  garnishees  arerring  that  uiey 
neither  owed  the  principal  defendant  anything 
nor  had  in  their  possession  any  of  hU  property, 
which  alleged  that  tbe  garnishees  had  certain 
property  in  their  possesion  of  the  prlactpal  de- 
xendanL  consisting  of  certain  perauial^  of  a 
specified  value,  and  which  described  In  detail 
each  piece  of  property  which  plaintiff  claimed 
tbe  ptindpal  defendant  fraudulently  ccmveyed 
Co  the  garnishee,  snffldently  advised  the  gar- 
nishees of  the  innes. 

[Ed.  Note.— For  other  cases,  see  Garnishment 
Gent.  Dig.  ||  288-297;  Dec.  Dig.  {  158.*] 

2.  DiVOBCE  ($332*1— FOBEiaNjtTDOHENT—AO- 
TIONS—JUBISDIonOIT. 

A  petition  in  an  action  by  a  wife,  obtaining 
in  a  sister  state  a  Judgment  of  divorce  with 
alimony,  which  alleges  that  the  husband  bad 
paid  on^  a  small  part  of  the  alimony,  and  had 
fraudulently  conveyed  his  property,  and  had 
been  out  of  the  sister  state  for  several  years,  and 
had  dnrlng  that  time  contributed  nothing  for 
tbe  support  of  the  children,  awarded  tbe  wife, 
conferred  on  tbe  court  Junsdlction  to  inquire 
as  to  the  doty  of  the  husband  under  the  laws 
of  tbe  sister  state  to  support  the  children,  ir- 
respective of  the  fact  that  their  custody  had 
been  awarded  to  the  wife. 

tEd.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  5  843:  Dec.  Dig.  {  332*] 

3.  DiVOBCE  (ti  332*)— FOBEIQN  JUDilMENT— AC- 
TIONS—EnFOBOBICEMT. 

A  provision,  in  a  foreign  Judgment  of  dl- 
vorce  with  an  allowance  for  tbe  support  of  the 
children,  awarded  to  the  wife,  tbat  tbe  allow- 
ance flball  be  paid  to  the  clerk  of  the  district 
court  does  not  deprive  the  wife  of  her  right  to 
enforce  the  duty  of  the  husband  to  support  tbe 
children,  by  setting  up  the  facts  and  obtaining 
a  judgment  for  the  amount  due  her,  where  the 
husband  left  the  siiter  state  and  failed  to  provide 
for  his  children. 

[Ed.  Note.— ;For  other  cases,  see  Divorce, 
Gent  Dig.  I  813;  Daa  Dig.  S  332.*] 


4.  FBAnDUIANT  COHVKTANdSB  (|  295*)— Evi- 

nBNCB— SninoiEHOT. 

Evidence  held  to  justi^  a  finding  tbat  a 
judgment  debtor  fraudulently  conveyed  bin  prop- 
erty to  garnishees,  so  as  to  support  a  Judpnent 
against  the  garnishees  in  favor  of  the  judgment 
creditor. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 

C^e^ances,  Gent  Dig.  U  fSStSm;  Dec  Dig. 

Appeal  from  Olrcnit  Cmat,  Jaspor  Gonntr; 
J.  D.  Perldna,  Judge. 

Action  by  Nannie  Ctonld  against  James  H. 
Gibson,  In  which  W.  B.  and  N.  BS.  Windle 
aK»eax«d  as  gamlsheeB.  From  a  Judgment 
against  the  garnishees,  they  appeaL  Af- 
firmed. 

Walden  ft  Aa&Kvn,  of  Joplln,  for  a^l- 
lants.  Fred  B.  Wtaeeler,  4tf  Plttabnrg,  Kan., 
and  John  B.  Oole^  of  Joplln,  for  lespondent 

BOB19BTSON,  P.  J.  Plaintiff  obtained  a 
divorce  from. tbe  defendant  In  ttie  district 
court  of  Kansas,  Oie  cnstody  of  the  ddl- 
dren,  and  a  Jodgtoent  for  allnumy,  and  also 
an  allowance  of  |800  per  year,  to  1m  paid  by 
tbe  d^endant  to  tbe  drak  of  tbe  court  A 
portion  of  this  allowance  remalnlnc  nnpald, 
she  brought  antt  tbezecm  In  the  drcolt  court 
of  Jaqter  county.  In  this  Mate^  and  obtained 
judgment  for  91«i60;  Execution  iras  lasued. 
and  on  November  8,  lAU^  Uie  eamlsfaees 
were  served  with  summons,  and  at  the  Jan- 
uary term,  1911,  within  the  time  requited  by 
Uw,  plaintiff  filed  and  exhibited  her  Intei^ 
rogatories,  to  whldb  tbe  garnishees  answered 
that  they  neither  owed  the  defendant  any- 
thing nor  had  In  their  possession  any  of  his 
property.  They  also  alleged  In  their  enswo, 
evidently  antlcUiatIng  trouble,  tbat  tb»  Judg- 
ment  on  which  the  execution  Issued  was  void 
and  had  been  satisfied.  To  this  answer  the 
plaintiff  filed  a  denial,  setting  up  that  they 
had  certain  property  In  their  possession  be- 
longing to  the  defendant,  consisting  of  hors- 
es, buggies,  harness,  and  other  prcqtarty,  of 
the  value  of  92,000,  which  had  been  fraudn- 
lently  conv^ed  and  delivered  to  them  far 
tbe  purpose  and  with  tbe  Intent  on  the  part 
of  the  garnishees  and  the  dtfendant  of  hls- 
derliu;  and  delaying  tbe  plaintiff  In  the  col* 
lection  of  her  claim.  A  jury  was  w^ved. 
and  the  Issues  thus  made  were  sobndtted  to 
tbe  court,  resulting  in  e  Judgment  for  the 
plaintiff,  from  which  the  garnishees  bare  ap- 
pealed. 

[1]  The  appellanto  urge  upon  na  tiiat  the 
denial  filed  by  the  plaintiff  to  tbe  answer  to 
the  Interrogatories  Is  tnsufllclent  to  advise 
garnishees  of  the  particular  Issues  of  fact 
which  they  were  expected  to  meet  This 
point  we  rule  against  the  appellants,  for  the 
reason  tbat  the  denial  is  foil  and  explicit  as 
to  the  chai^  above  noted;  tbe  plaintiff  Item- 
izing and  describing  in  detail  each  piece  of 
property  which  she  claimed  that  the  defend- 
ant had  fraudulently  conveyed  to  the  gaiv 
nlshees.  . 
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[il  The  garnishees  are  also  indsUng  here 
that  the  Judgment  of  the  circuit  court  based 
on  the  Kansas  judgment  Is  void,  for  the  rea- 
son that  the  Jasper  county  circuit  court  had 
no  Jurisdiction  to  enter  Judgment  thereon. 
The  Kansas  Judgment  relative  to  the  amount 
required  to  be  paid  b;  the  defendant  for  the 
support  and  maintenance  of  the  children  re- 
quired that  it  be  paid  to  the  clerk  of  the 
district  court  where  the  lodgment  was  ren- 
dered, and  required  it  to  be  paid  in  quarter- 
ly Installments,  aggregating  the  som  of  $300 
per  year.  A  sufficient  length  of  time  had 
elapsed  when  the  Jasper  county  Judgment 
was  entered  to  equal  the  sum  then  thwein 
found  due  under  the  Kansas  judgment 

[3]  The  s^^ttons  of  the  pUiintilt  in  her 
petition  filed  in  the  Jaaper  county  circuit 
court  were  to  the  dEect  that  the  defendant 
bad  paid  only  a  small  portion  of  tbe  alio wanoe 
foT  the  children,  that  be  bad  secreted  and 
fmudulentlj  coDTeyed  his  propert7t  that  he 
bad  bem  out  of  the  state  of  Eaasaa  for  sev- 
nal  years,  and  that  during  that  time  be  bad 
contributed  nottaiiw  to  the  support  of  the  cbll- 
dren.  The  allegations  ot  the  plaintiff's  peti- 
tion were  such  as  to  jueUty  tlie  Jasper  coun^ 
ty  circuit  court  In  Inquiring  into  all  of  the 
facts  and  drcnmstanoea  relatiTo  to  the  duty 
of  tbe  defendant  under  tiw  laws  of  Kansas 
to  support  and  maintain  tbe  cbildxen.  irre- 
spective of  the  fact  that  their  custody  was 
awarded  to  the  mother;  and  we  must  pre- 
some,  in  the  absence  of  proo^  that  it  was 
fbund  that  socb  an  amount  as  Is  stated  In 
the  Judgment  was  legally  due  the  plaintiff. 
The  &ct  that  the  Judgment  of  tbe  district 
court  of  Kansas  provided  fiiat  the  money 
should  be  paid  to  tbe  clerk  of  the  district 
court,  tbe  defoidant  bavlcg  left  the  state 
and  fiiUing  to  provide  for  his  children,  oould 
not  deprive  the  plaintiff  of  her  right  to  re- 
sort to  tbe  only  other  available  method  of 
enforcing  this  support  by  coming  into  this 
Jsrlsdlctlon,  settis^  np  the  facts,  and  obtain- 
ing a  Jodgment  here  for  the  amount  due  her. 

[4]  The  testimony  tends  to  prove  that  the 
garnishees  and  the  defendant  had  been  ac< 
qoaintances  for  a  number  of  years,  that  tbe 
defendant  had  worked  for  garnishees  several 
times,  and  that  shortly  before  the  service  of 
tbe  summons  upon  the  garnishees  in  this 
ease  they  claim  to  have  pnrt^ased  a  livery 
stock  from  the  defendant  a  few  blocks  from 
tbe  place  where  garnishees  were  engaged  in 
a  similar  business,  and  that  the  stock  so 
claimed  to  liave  been  purchased  from  de- 
fendant was  left  at  the  same  place  in  charge 
of  the  defoidant  The  testimony  as  to  the 
actual  transaction  which  resulted  in  the  pur- 
chase of  tbe  property  by  the  garnishees,  as 
they  claim,  famishes  many  suspicious  dr- 
cnmstances,  and  sufficient  evidence  to  Justify 
the  bolding  of  the  trial  court  Shortly  prior 
to  this  alleged  sale  to  garnishees,  tbe  de- 
fondant  bad  gSroi  a  man  named  Hiompeon 


a  chattel  mortgage,  ostensibly  to  secure  |1>- 
050,  but  as  disclosed  by  some  of  the  testi- 
mony, for  the  express  purpose  on  his  part  of 
covering  up  the  property  and  defrauding  his 
wife.  When  the  garnishees  claim  to  have 
pnrduised  this  property,  they  say  they  paid 
¥600  in  eaah  and  took  into  conslderatton 
some  property  and  certain  indebtedness  of 
the  defotdant  to  them,  although  neither  they 
nor  the  defendant  were  able  to  give  any  sat- 
isfactory explanation  as  to  tbe  amount  which 
tbe  defendant  owed  them.  Neither  did  they 
manifest  any  concern  as  to  the  chattel  mort- 
gage held  by  Thompson,  nor  make  any  def- 
inite arrangements  for  its  release,  and,  so 
far  as  the  record  discloses,  it  has  not  yet 
been  released.  The  testimony  also  tended 
strongly  to  prove  that  tbe  value  of  the  prop- 
erty so  claimed  to  be  purchased  by  gar^ 
nishees  of  defendant  was  almost  if  not  quite, 
$2,000. 

A  great  deal  more  ml^t  be  said  of  the 
transaction  between  the  garnishees  and  the 
defoidant  but  anffldoit  has  been  disclosed  to 
Jnstl^  our  refusal  to  disturb  tbn  holding  of 
the  trial  court 

OAe  judgmoit  is  affirmed. 

STUBGZS  and  FABBIMGTON,  JJ.,  COD- 
cnr. 


STATB  V.  FAITH.  (Na 
(Spiingfidd  Court  of  Appeals.  MiasoarL 

May  1, 1914.) 
L  Highways  (i  77»>— Vacation— STATUionT 

PbOCBEDINQ»— JUBISDtCTION  OF  CoUBT. 
Under  Rev.  St.  1»08,  f  10444.  providing 
that,  where  one  desires  to  cultivate  land 
through  which  a  coonty  load  nms,  he  may  on 
petition  obtain  permission  to  change  the  road, 
and  that,  on  satisfactory  proof  that  the  change 
is  equally  convenient  to  toe  pnbllc,  the  county 
court  may  make  an  wder  accordluly,  tiie 
county  court  ordering  a  change  has  jnmdictlon 
to  impose  conditions  before  the  change  shall 
become  effective,  and  may  provide  what  proof 
will  satisfy  it  that  the  conditions  imposed  nave 
been  corniced  wltii  bebtfe  the  order  will  become 
effective, 

[Ed.  Note.— For  other  cassL  see  HUiwaya, 

Cent  Dig.  Si  263-276;  DeaHCMg.  %TtF} 

2.  HlQHWATS    (S  76*)— BSTABLISHMKnr— Va.' 
CATION— StaTUTOBT  METHOnS. 

The  pablic  has  a  vested  interest  In  a  pub- 
lic highway,  and  it  cannot  ba  vacated,  except 
in  the  methods  prescribed  1^  Bev.  St  1909,  H 
10444,  10445.  • " 

[Ed.  Note.— For  other  cases,  ace  Highways, 
Cent  Dig.  {  256;  Dec  Digr?76.»] 

3.  GaiMiNAL   Law    (f  429*)— Bscobob  of 
CovBTS— Paboz.  BvinENCB. 

The  oounty  court  apeahs  only  hy  Its  rec- 
ords, and  its  proceedings  cannot  be  proved  by 

parol. 

[EM.  Note.— For  other  cases,  see  Criminal 
T^w.  Cent  Dig.  ||  1018,  1020;  Dec.  Dig.  § 
429.  •] 

4.  HiGBWATs  (I  168*)— OsffTBiTonons— Gbiv- 

INAL  BESFOHStBIUTT, 

One  wbo  obstructs  a  public  road  after  peti- 
tioning for  a  change  therein,  but  before  the  or- 
der of  vacation  has  become  effective,  is  guilt; 
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of  obstrnctiu  a  bi^waj*  In  Tkdfttloii  of  Bev. 
St  1909,  8  10M3. 

[E<L  Note.— For  other  caBes,  see  Highway^ 
Cent  Dig.  H  444-440;  Dec.  IHg.  |  16it.*l 

&.  HlOHWATB    (I  163*)— OB8IBUOIIOHB— IN- 

iBimOH— MAtEBUurr. 

The  Intention  with  whi<di  one  obstructs  a 
highway,  in  violation  of  Ber.  St.  1908,  I  10633, 
is  immaterial. 

L£d.  Mote.— For  other  cases,  see  Highway^ 
Cent.  Dig.  H  444r-146;  Dec.  Dig.  I  163.*] 

S,  Cbiicxiui.  lUiW   (I  1067*)— APFBAI<— Bso- 
OBD. 

A  criminal  case  cannot  be  brought  up  to 
the  court  on  appeal  in  the  short  form  authoris- 
ed by  Bev.  SL  1909,  |  2048.  whidi  is  applica- 
ble to  ciyil  cases  only,  but  sections  C308,  5309, 
providing  for  appeals  in  criminal  cases,  must  be 
followed,  and  a  criminal  case  can  only  be 
brought  up  by  a  full  transcriijit  of  the  record 
certified  by  the  clerk  of  the  trial  court 

[E:d.  Note.— For  other  cases,  see  CMminal 
Law,  Cent  Dig.  81  2770-2^0794;  De&  Dig. 
110^7.*] 

Appeal  from  Circuit  Court,  Laclede  Coun- 
ty; L.  B.  Woodslde,  Judge. 

Robert  Faltli  was  conTicted  of  obstructiiig 
a  public  highway,  and  be  appeals.  Affirmed. 

J.  T.  Moore  and  A.  W.  Curry,  both  of  Leb- 
anon,  for  appellant  Harry  S.  Brown,  Pros. 
Atty.,  and  I.  Vf.  Mayfleld  A  Son.  aU  of  Leb- 
anon, for  the  State. 

FABBINGTON,  J.  This  Ifl  a  criminal  proa- 
ecutlon  of  the  appellant  upon  an  informa- 
tion based  on  section  10533,  B.  S.  1909,  charg- 
ing that  he  "unlawfully,  willfully,  and  know- 
ingly" obstructed  a  public  road  and  highway 
on  June  12,  1918,  and  continued  to  uuiin- 
tain  such  obstruction  across  the  road,  the 
obstruction  being  a  fence,  which  road  had 
been  laid  out  and  established  aa  a  legal  road 
and  traveled  by  the  public  for  more  than  ten 
years  prior  to  the  alleged  obstruction.  At 
the  trial,  the  defendant  admitted,  the  obstruc- 
tion and  sought  to  justify  or  excuse  his  act 
by  attempting  to  show  that  the  county  court 
had  by  its  order  changed  the  road  from  the 
place  where  It  was  alleged  to  be  obstructed, 
and  that  one  of  the  county  judges  had  told 
blm  to  maintain  his  fence.  The  Jury  found 
the  defendant  guilty  as  charged,  and  assess- 
ed his  punishment  at  a  fine  of  $5.  Defendant 
during  the  trial  duly  saved  exceptions  to  the 
action  of  the  court  in  overruling  certain  ob- 
jections made  by  him  to  evidence,  and  saved 
exceptions  to  the  action  of  the  court  In  re- 
jecting certain  evidence  offered  by  him.  Up- 
on this  appeal  we  are  asked  to  consider 
those  exceptions,  and  determine  the  sufficien- 
cy of  the  order  made  by  the  county  court 

The  state  introduced  the  record  of  the 
county  court  which  disclosed  that  the  road 
obstructed  was  a  duly  established  road.  In 
Boad  Record  A  appeared  the  following  en- 
try: "Wednesday.  February  8th.  1911,  third 
day  of  regular  term.  Now  on  this  day  comes 
B.  Bllckensderfer,  county  highway  engineer, 
and  makes  report  on  a  proposed  cliange  of 
public  load  petitioned  for  by  B.  U  Faith  et 


aL.  said  change  to  be  30  feet  wide,  to  run  an 
foliows:  Commencing  in  the  municipal  town- 
ship of  Gasconade  at  the  ^  corner  on  the 
north  line  of  the  N.  E.  %  of  Sec  17,  Twp. 
32,  B.  13,  thence  south  3,620  links  to  Inter- 
section of  Lynchburg  road,  and  whereas  the 
following  parties  have  given  their  right  of 
way,  Samuel  P^ergraft,  a  atrip  16  feet 
wide  off  the  west  side  of  the  D.  ^,  N.  E. 

17—32—13.  Bobert  Faith  a  strip  10  feet 
wide  off  the  B.  side  W.%,  N.  B.  17—32—13. 
Therefore  it  is  ordered  by  the  court  that  the 
above  proposed  change  be  granted,  provided 
petitioners  make  out  the  new  road  in  as  good 
traveling  condition  as  the  old'  road,  subject 
to  the  approval  of  the  co.  surveyor  and  when 
opened  for  travel  ami  accepted  as  per  above 
conditions  that  part  of  old  road  In  section 
17  to  be  vacated  and  that  the  clerk  certi- 
fy a  copy  of  this  record  to  the  road  overseer 
wherein  said  change  is  located." 

The  state  proved  that  a  report  was  made 
to  the  county  court  by  A.  T.  Ford,  highway 
engineer,  dated  F^ruary  ^,  1912,  informing 
the  court  that  the  proposed  new  road  was 
not  in  aa  good  shape  as  the  original  road, 
and  that  some  one  tiad  fenced  the  original 
road.  Tlils  evidence  was  objected  to  because 
the  dtiCNidant  claims  the  county  court  had 
granted  the  change  and  was  without  juris- 
diction to  impose  a  condition. 

On  November  14,  1912,  the  county  court, 
acttng  In  this  matter,  found  by  an  entry  of 
record  that  the  condition  specified  in  the  or- 
der opening  said  road  had  not  been  complied 
wltli,  and  ordered  the  highway  engineer  to 
serve  notice  on  the  def^dant  herein  to  re- 
move the  obstruction  in  tbe  old  road,  the  in- 
troduction of  which  order  in  evidence  was 
objected  to  for  the  reason  that  the  county 
court  had  no  JnrisdlctloD  to  grant  a  condi- 
tional change,  and  for  the  further  reason 
that  it  applied  to  another  road.  On  Novem- 
ber 2S,  1912,  the  county  highway  engineer  in 
writing  Dotifled  the  defendant  herein  to  re- 
move the  fmoe  at  once.  Defoidant  objected 
to  the  oflFer  of  proof  of  this  notice  for  the 
reason  that  a  change  In  the  road  had  been 
granted  and  that  the  rescinding  of  tlie  same 
was  unauthorized.  On  December  6, 1912,  the 
highway  engineer  reported  to  the  county 
court  that  be  had  again  gone  over  the  pro- 
posed change,  and  that  the  d^endant  had  nvt 
complied  with  the  condition. 

The  defoidant  testifled  as  follows:  Tliat 
be  got  up  a  petition  to  change  t^e  Lebanon 
and  Plato  road;  that  he  got  the  change  made; 
that  he  fenced  up  the  old  road,  went  to  clear- 
ing it  up  and  planting  It  in  com,  and  tint  no 
objection  was  made  for  12  months  after  It 
was  fenced  up ;  that  he  had  raised  two  crops  of 
corn  on  it,  and  that  there  was  a  crop  on  It  at 
the  time  he  was  testifying;  that  he  fenced  It 
I  up  because  he  wanted  to  make  a  farm  out  of 
>  it  and  because  Judge  Wilson  told  him  to  do  it; 
j  that  he  ai^ed  under  the  instroctfons  of  the 
\  comity  court  and  did  everjthlng  Uie  eonrt 
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required  blm  to  do;  fliat  lie  did  not  know  t&e 
change  had  been  granted  with  any  ooadi- 
tion;  that,  aftnr  tbe  trouble  came  Qp,  he  went 
to  Jndge  WUaon  to  know  wliat  to  do;  that  he 
had  never  seen  the  record  in  the  county  court 
changii^  the  road  and  knew  nothing  about 
It;  that  he  just  did  what  the  court  told  him 
to  do;  and  that  he  went  ahead  and  fenced 
up  the  road  becanae  the  court  told  Min  he 
lud  done  all  he  could  do. 

Defendant  ttwn  offered  a  letter,  wUdi  was 
rejected.  It  purported  to  have  been  wrlttm 
iqr  D.  B.  Brandage,  was  dated  at  Ijebanon, 
Mo.,  ApiU  13,  1912,  and  was  written  on  a 
letter  head  on  which  appeared  In  print,  "D. 
B.  Brandage,  Count?  Highway  Btagliieer/' 
and  was  addressed  to  H.  W.  Began,  Fine 
Creek,.  Vo^  who,  ttie  erldoioe  shows,  was  a 
road  overseer.  In  this  letter  Brnndage  In- 
formed Eagan  that  Iw  had  looked  over  the 
roads  entering  Into  the  Faith  controversy,  ex- 
pleased  a  doubt  as  to  wheUw  they  conld 
require  Faith  to  open  the  old  road.  Intimated 
that  If  th^  could  it  wonld  put  ttie  old  road 
ba<^  in  the  branch  bed,  and  stated  that  a 
part  of  the  road  had  been  cut  oat  and  was 
better  than  the  average;  that  Faith  had 
agreed  to  make  some  changes;  that  "we  wHl 
not  proceed  as  Mr.  Ford  Instmctad  yon  but 
wtu  leave  Mir.  Faith's  fence  where  it  Uf;  and 
in  closing  the  letter:  "Tlie  best  fldng  we  can 
do  is  to  accept  the  compromise  and  take  Mr. 
Faith's  otter  to  improve  the  NdM  part  of  the 
road."  Defendant  also  offered  to  prove  tiiat 
he  compromised  the  nuitter  wltb  the  county 
hl^way  engineer,  and  that,  two  years  after 
the  trouble  came  up.  he  went  to  the  county 
court  in  sesrion.  and  that  the  presiding  jndge 
told  him  to  go  on.  He  farther  (Kffered  to 
prove  that  the  new  road  was  in  better  con- 
dition than  the  old,  and  that  the  county  court 
told  him  the  change  had  been  allowed. 

[1]  We  think  the  whole  question  in  this 
case  la  solved  by  a  construction  of  secU<m 
10444,  R.  S.  1909,  which  provides  that,  wliere 
a  person  wishes  to  culttvato  or  inclose  land 
through  which  a  county  rrad  rum^  he  may 
on  petition  with  proper  notice,  and  at  liis 
own  expense,  obtain  permission  to  turn  said 
road  on  his  own  land  or  the  land  of  another 
person  consenting  thereto,  and  that  the  coun- 
ty ooUrt  shall  apptdnt  the  highway  engineer 
to  view  t^e  same  and  make  certain  reports  to 
the  court,  and  that  It  shall  order  the  chai^ 
and  that,  upou  satisfactory  proof  that  such 
change  is  equally  convralent  to  travelers,  the 
court  shall  make  an  order  vacating  the  aban- 
doned road  and  cause  the  report  thereof  to 
be  recorded. 

The  evidence  disdoses  etearly  that  the 
petlttra  to  the  county  court  contemplated  a 
change  under  the  section  of  the  statute  Just 
reCerred  to,  and  that  the  county  court  In  this 
instance  acted  thereon,  and  that  it  did  order 
the  diange.  It  went  further  and  provided 
the  Und  of  proof  that  would  satisfy  It  that 
the  condition  had  beat  complied  with,  to  wit, 
b7  •  niN»t  to  that  effect  from  th«  oonntj 


highway  engineer,  and  tJda  is  as  fbr  as  the 
record  entries  of  the  county  court  ever  went, 
so  far  as  the  trial  record  before  us  showa 
The  county  court  nevor  made  the  order  va- 
cating the  part  of  the  old  road  covered  by 
th»  petition.  It  argued  by  the  defendant 
that  the  court  had  no  power  to  make  this 
conditional  order.  The  itatute  dearly  gives 
this  iMwer;  and  It  is  a  wise  provision,  be- 
cause, were  it  left  to  the  parties  desiring  the 
diange  to  say  whoi  the  road  was  la  the  con- 
dition required,  the  rights  (tf  the  public  would 
often  be  imposed  upon.  Changing  the  road 
undor  section  10444,  B.  8.  1909,  affects  only 
public  Interest  and  does  not  involve  private 
rights.  Howe  t.  Callaway,  119  Mo.  Am.  261, 
96  8.  W.  974. 

[2]  It  is  admitted  that  the- obstructed  pub- 
lic road  was  a  legally  established  highway, 
and,  this  b^ng  true,  the  public  bad  a  vested 
interest  therdn,  and  the  only  way  the  coun- 
ty court  may  act,  ao  that  the  public  shall 
lose  Ita  rights  In  sndi  a  highway,  is  by  tol- 
lowing  the  rsquirranente  of  the  statata 
There  are  but  two  methods  set  out  in  the 
statutes  by  which  a  county  court  may  vacate 
a  road,  one  as  provided  In  section  10444,  and 
the  other  as  provided  in  section  10446,  B.  8. 
1909.  That  the  public  has  a  vested  interest 
In  highvrays  has  often  been  held  in  this  state. 
Bee  State  v.  Oulvor,  66  Ma  607,  27  Am.  Reo. 
205;  Stete  T.  Walters,  69  Ma  468;  Han- 
nibal A  St  J.  B.  Ca  V.  Totman,  149  Ma  6S7, 
61  S.  W.  412;  fflmmerman'T.  Snowdrai,  88 
Ma  218;  State  V.  Wells,  70  Ma  636. 

[9]  The  order  vacating  the  road  on  which 
the  obstruction  was  placed  was  never  made, 
and  the  d^ndant  is  litid  to  a  knowledge  ot 
the  requlremento  of  the  statate.  Coun^  courts 
speak  only  by  their  records,  and  th^  proceed- 
ings cannot  be  proven  by  extrinsic  evidence. 
Maupln  V.  Franklin  County,  67  Ma  827 ;  Hark- 
reader  v.  Vernon  Coun^,  216  Ma  loc  dt.  706, 
116  S.  W.  523 ;  Davidson  v.  Real  Esteto  &  Inv. 
Co.,  226  Mo.  loc.  dt  29.  125  S.  W.  1148.  186 
Am.  St  Rep.  ^5.  And  tberefore  the  defaid- 
anfs  offer  to  show  what  the  county  Judges 
said  to  him.  or  what  the  county  highway  en- 
gineer said  to  him  or  to  some  one  els^  was 
entirely  Improper  and  Incompetvit  The 
road  tbat  defendant  obstructed  was  a  legal 
highway,  and  Its  use  remained  vested  In  the 
public  until  an  order  vacating  the  same 
should  be  made.  This  is  the  plain  written 
law  In  the  statute  and  all  must  be  held  to 
know  It 

[A]  This  being  a  public  road,  and  defendant 
having  obstructed  It,  be  is  dearly  amenable 
to  the  law  88  preserved  in  section  10633, 
B.  S.  1909. 

[E]  The  defendant  contends  that  the  trial 
court  erred  In  exdudlng  the  evidence  that  de- 
fendant offered,  because  such  evidence  would 
tend  to  show  his  intmt  In  dosing  the  <rid 
road.  It  has  beoi  hdd,  however,  in  the  case 
of  SUte  V.  Wells,  70  Mo.  635,  638,  that:  "It 
makes  not  the  slightest  dlffraence  in  this 
case  whflthw  the  defaidant  had  any  knowl- 
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edge  of  the  tact  that  tbe  road  waa  l^aliy 
eatabUBhed  or  not  Tbe  offense  with  wblcb 
be  waa  charged  Is  a  misdemeanor,  and,  in 
that  dass  of  offenses,  the  intent  which 
prompts  the  act  possesses  no  significance." 
As  to  the  character  of  evidence  necessary 
to  the  proof  of  tbe  establlahment  of  a  county 
road  and  the  proceedings  of  a  county  court, 
tbe  opinion  in  the  case  of  State  v.  Faraons,  K8 
Mo.  App.  185,  may  be  looked  to. 

The  evld^ce  In  this  case  showe  clearly 
that  the  land  over  which  defoidant's  fence 
was  constructed  was  a  public  highway.  The 
road  could  be  vacated  only  by  an  order  of 
the  county  court  entered  of  record.  This 
the  defendant  failed  to  show.  Until  such 
order  was  made,  tbe  old  road  ccmtlikiied  to 
be  a  public  highway. 

The  strongest  case  snpp(wting  defendant's 
view  that  we  have  been  able  to  find  is  that 
of  State  V.  White,  96  Mo.  App.  84,  69  S.  W. 
684,  where  a  corporation  had  obstructed  a 
highway,  and  it  waa  held  that  the  president 
of  the  corporation,  who  waa  not  present,  and 
had  no  .  knowledge  whatever  of  the  incident, 
could  not  be  held  under  this  statute  for  ob- 
structing a  highway,  but  holds  that,  if  de- 
fendant had  personally  participated  in  the 
wrongful  act,  it  would  be  Inunaterial  wheth- 
er or  not  he  knew  that  the  alleged  poblic 
road  waa  legally  aotih,  citinff  State  t.  W^, 
70  Mo.  6S5. 

Defexidant  In  his  brief  assumes  that  the 
county  court  was  acting  under  sections  104S3 
to  10437  inclusive,  R.  S.  1909.  Aa  to  this 
he  Is  in  error,  because  the  change  contemplat- 
ed, as  shown  by  orders  made  on  defendant's 
petition  to  the  county  court,  amply  demon- 
strate that  tbe  road  was  not  to  be  changed 
aa  provided  in  those  sections  at  the  erjjeoae 
of  the  county,  but  was  to  be  changed  under 
section  10444,  B.  S.  190O. 

Finding  no  error,  tbe  Judgment  la  affirmed. 

ROBERTSON,  F.  J.,  and  STUBGIS,  J., 
concur. 

STTJROIS,  J.  [I]  I  concur  in  the  result 
reached  in  this  case  tot  another  reason :  The 
appeal  is  brought  here  In  the  manner  com- 
monly known  as  the  short  form  under  sec- 
tion 2048,  R.  S.  1909,  appUcable  to  dvil  cases. 
There  was  filed  in  this  court  in  due  time  a 
certified  copy  of  the  judgment  and  order 
granting  the  appeal.  No  other  part  of  the 
record  has  been  certified  to  this  court  by  the 
clerk  of  the  trial  court  TbiM  record  merely 
discloses  that  the  defendant  entered  a  plea 
of  not  guilty,  was  tried  by  a  jury,  who  re- 
turned a  verdict  finding  him  guilty  and  aa- 
sessiog  his  punishment  at  a  -fine  of  |5,  and 
that  thereafter  an  affidavit  for  appeal  was 
sustained  and  the  appeal  granted  to  this 
court.  The  appellant  has  ffled  In  this  court 
what  Is  termed  an  abstract  of  the  record, 
'  made  up  In  the  same  manner  as  applicable  to 
dvU  cases.  This  abstract  shows  the  Infor- 
mation, omitting  what  are  termed  "formal 


parts,"  and  condensed  statements  as  to  other 
parts  of  the  record  proper.  It  also  states 
that  a  bill  of  exceptions  was  duly  filed,  and 
sets  out  an  abstract  of  the  same,  induslve  of 
the  evidence  introduced,  the  Instroctlons  giv- 
en and  refused  by  the  court,  the  motion  for 
new  trial,  and  tbe  taking  of  the  appeal.  Id 
short,  the  id)&tr8ct  Is  such  as  would  be  prop- 
er In  a  civil  case,  and  would  be  taken  by  tliia 
court  as  sufficient,  unless  the  same  was  cbal- 
lenged  or  an  additional  abstract  ffled  In  this 
court  by  the  on»06lte  party. 

A  criminal  case  cannot  be  brought  to  this 
court  on  appeal  in  this  manner.  It  was  held 
In  Golden  City  v.  Hall.  66  Mo.  App.  627,  that 
the  provisions  of  section  2253,  R.  S.  1888, 
now  section  2048,  R.  S.  1909.  providing  for 
appeals  in  dvil  cases  being  brought  to  tliis 
court  by  filing  a  certified  copy  of  the  Judg- 
ment and  order  granting  the  appeal,  and 
thereafter  filing  printed  abstracts  of  the  rec- 
ord in  lieu  of  a  perfect  transcript,  are  not 
appUcable  to  criminal  cases.  A  reading  of 
sections  5308  and  6309,  B.  S.  1909,  providing 
for  appeals  in  criminal  cases,  shows  that  an 
appeal  In  a  criminal  case  can  only  be  brought 
to  this  court  by  a  full  transcript  of  the  rec- 
ord, certified  by  the  clerk  of  the  trial  court 
We  cannot,  therefore,  review  this  case  and 
pass  on  the  alleged  errors  on  the  printed  ab- 
stract of  the  record. 

It  has  often  been  held  that  It  la  the  duty 
of  this  court  in  a  criminal  case,  where  a 
transcript  of  the  record  has  been  filed  here 
In  the  time  prescribed  by  statute,  to  examine 
such  record  for  errors  and  render  Judgment 
thereon  without  any  abstracts,  statements, 
or  brie&  bdng  filed.  State  v.  Davidson,  78 
Mo.  428;  State  t.  Miles,  174  Ho.  A^  181, 
106  8.  W.  768;  State  v.  Rhodes,  36  Mo.  Appu 
860,  864.  This  court,  however,  can  only  re- 
view such  matters  as  are  shown  by  the  tran- 
script certifled  by  the  derk  of  the  trial  court. 
There  is  nothing  before  this  cooitt  thertfbve; 
acept  the  Judgment  and  order  granttng  flw 
anteal,  and  these  are  free  from  enor.  Ttaei* 
Is  nothing  in  the  record  before  us  to  show 
that  the  court  in  granting  the  appeal  made 
any  order  operatini;  as  a  stay  of  proceedinci; 
and  it  therefore  became  the  duty  of  tbe  ap- 
pellant to  see  that  the  tcanacript  was  made 
out,  cwtifled,  and  filed  in  this  court  '  Stub 
is  the  construction  given  to  secttona  6306  and 
6309.  B.  8. 1909,  In  CaldweU  v.  Hawkins,  46 
Mo.  288;  State  v.  CaldweU,  21  Mo.  App.  646; 
and  State  v.  Dempsey,  168  Mo.  App.  298^  800; 
163  S.  W.  1064.  What  is  said  in  tbe  lut- 
dted  case  about  filing  abstracts  of  tbe  twoxd 
is  said  arguendo  and  in  no  wise  meana  that 
an  abstract  of  the  record  may  take  tiie  place 
of  a  full  transcript  certified  by  the  d«rk  of 
the  trial  court  T*e  appellant,  therefore, 
has  failed  to  bring  his  case  before  this  court 
In  the  manner  required  for  appeals  In  erlm* 
inal  cases,  and,  as  tiie  duty  ^tevolvea  mi  Urn 
to  have  this  dcme^  none  of  Ule  errora  com- 
plained of  by  blm  are  pmpefly  beftive  this 
court  for  review.  In  tills  we  all  agn& 
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SMITH  T.  CAIN  et  aL    (No.  1207.) 

(Springfield  C!ourt  of  Appeals.   Miwouri.  Slay 
1,  1914J 

L  PaSTNKBSHIF  (§  216*)— AcnOHB— BVIDEHOK. 

In  an  acdon  against  sereral  defendants, 
plaintiff  may  pioTe  that  they  are  partnerB, 
though  tie  does  not  allege  a  partnerAip. 

[Ed.  Note.— For  other  cases,  see  Partnerahip, 
Onu^Dig.  H  400,  412,  416-418;  Dec  Dig.  f 

Z  Appeal  and  Ebbob  (i  lOSe*)— Habuless 
Ebbob  —  Ebbohboub  Bxclusion  of  Bvi- 

DBNCX. 

Where  plaintiff,  seeking  to  recover  on  the 
theory  that  defendants  were  partners,  testified 
that  the  transactions  relied  on  were  had  with 
only  two  of  the  several  defendants  and. the  Jnry 
found  that  the  two  were  not  liable,  error  in  ex- 
cluding evidence  that  the  other  defendants  were 
liable  as  partners  was  not  prejodicial. 

[Ed.  Note.— For  other  cases,  eee  Appeal  and 
Erm.  Gent  Dig.  K  41S7-41Q8,  iSmilSee.  Dig. 
f  1060>*] 

Appeal  from  drcnit  Coort,  Ja««r  Ooonty; 
Joseph  D.  Perkins,  Judge. 

Action  by  W.  B.  Smith,  doing  bnolness  as 
the  W.  H.  Smith  Machinery  Company,  against 
R.  M.  Gain  and  others.  From  a  Judgment  tor 
defendants,  plaintiff  appeals.  Affirmed. 

H.  R.  Uvely  and  A.  O.  Toung,  both  of 
Webb  Glty,  for  appeUanL  A.  M.  Baird.  of 
CarterrlUe,  and  Allen  HcBeynoIds,  of  Car- 
thage, for  respondents. 

ROBDRTSON,  P.  J.  The  plaintiff  filed  his 
accoont  in  the  justice's  court  against  B.  H. 
Cain  A  Go^  upon  which  snnunons  was  issued, 
naming  an  of  said  defendants.  The  defend- 
ants appeared  and  filed  an  aCOdaTlt  denying 
the  partnenriiip.  A  trial  was  had  In  the  jus- 
tices conrt,  an  appeal  taken  to  the  circuit 
eonrt  and  a  trial  there  before  a  jury  resulted 
in  a  verdict  and  jodgment  for  the  defendants, 
from  which  the  plaintiff  has  appealed. 

Tbe  plaintiff  was  engaged  In  the  business 
of  rmtlng  pumps,  boilers,  and  other  machin- 
ery, and  he  proved  that  the  defendants,  Gain 
and  Bla'nkenshlp,  ijersonally  rented  (tf  bim 
certain  madilnery,  Indndlng  a  mmp  and 
boiler  for  which  they  agreed  to  pay  him  so 
much  per  month  and  to  return  them  to  Us 
place  of  business  when  they  got  through  with 
them.  During  the  time  they  were  using  the 
pump  and  btriler  and  while  they  were  yet  in 
the  poaseaslon  of  the  defendant^  an  option  to 
purchase  was  ^ren  to  a  party  the  de- 
ftiidants  on  tba  mine  where  the  boiler  and 
munp  were  located,  which  the  party  after- 
wards exercised  and  purchased  the  mine, 
nte  plaintiff  dalms  that  there  was  no  ar- 
rangement mai&e  with  his  (»nsent  whereby  he 
itieased  these  parties  trom  the  payment  of 
the  rent  thereon^  The  defendants  daim  ar^ 
nngements  were  made  with  the  plaintiff 
whereby  fba  matddneiy  should  he  left  with 
flie  party  who  had  purchased  the  mine,  that 
they  should  be  relieved  from  any  further  pay- 
BKDt  of  rent  thereon,  snd  that  they  there- 


upon settled  and  paid  the  plaintiff  all  that 
was  then  due  him  from  them.  This  payment 
the  plaintiff  concedes,  but  claims  that  he  did 
not  accept  th^r  snrrender  of  the  property  to 
the  party  who  had  purchased  their  mine  as  a 
surrender  to  him  under  the  lease  and  that 
he  did  not  release  them  from  further  liability 
thereunder. 

[1]  The  principal  error  complained  of  by 
the  plaintiff  is  as  to  the  action  of  the  trial 
court  in  refusing  to  admit  any  testimony  of 
the  partnership  of  defendants  because  there 
was  no  allegation  In  the  statement  filed  that 
the  defendants  were  partners. 

The  only  testimony  admitted  by  the  court 
in  behalf  of  the  plaintiff  to  establish  his 
claim  against  the  defendants  was  the  testi- 
mony as  to  what  was  said  and  done  by  the 
defendants  Cain  and  Blankenshlp.  The  plain- 
tiff testified  that  he  had  transacted  the  busi- 
ness with  no  one  except  Blankenshlp  and 
Gain.  However,  during  the  course  of  the 
trial  the  plaintiff  undertook  to  prove  that  the 
other  defendants  were  partners  in  the  enter- 
prise where  the  pump  and  boiler  were  being 
used,  and  that  they  were  operating  under  the 
firm  name  of  R.  M.  Cain  &  Co.,  in  wMch  name 
the  contract  was  signed;  but  the  court  re- 
fused to  admit  the  testimony  on  the  ground 
thst:  "Ton  can't  prove  a  partnership  and  re- 
cover on  the  strength  of  partnership  unless 
you  plead  it '  You  can't  do  It  in  the  Justice 
court  either,  without  alleging  it"  The  plain- 
tiff, however,  did  succeed  in  getting  in  testi- 
mony which  tended  to,  if  it  did  not  conclu- 
sively, prove  that  the  defendants  were  part- 
ners. Even  the  defendant  who  made  the  affi- 
davit denying  the  partnership  was  on  the 
stand  and  admitted  that  he  was  a  partner, 
although  at  the  dose  of  all  of  the  testimony 
the  court,  evidently  on  the  theory  announced 
in  the  above  ruling,  Instructed  the  Jury  under 
the  pleadings  and  evidence  to  return  a  verdict 
for  all  of  the  defendants  except  Gain  and 
Blankenshlp,  and  thereupon  hypothetlcally 
submitted  their  liability  to  the  Jury. 

It  has  long  since  been  settied  by  numerous 
dedslons  of  our  appellate  courts  that  in  an 
action  against  several  defendants  it  is  not 
essential  to  allege  a  partnership  In  order 
to  be  entitied  to  offer  testimony  tending  to 
prove  It,  for  the  reason  that  sndi  Question  Is 
a  matter  of  evidence.  Gates  v.  Watson,  54 
Mo.  580;  Fellow  v.  Jernlgan,  68  Ho.  434; 
Stix  T.  Mathews,  68  Mo.  871,  874;  Alcorn  v. 
Railroad,  108  Mo.  81,  92,  IS  8L  W.  188; 
Anstee  t.  Ober,  26  Ma  App.  666,  667;  Lowe 
V.  Electric  Springs  Go,  47  Mo.  An?.  426,  43a 

The  trial  Judge  was,  no  doubt,  misled  by 
the  case  of  Jones  v.  Tnller,  88  Mo.  883,  dted 
and  relied  upon  here  by  the  respondent  to 
sustain  the  eourfs  ruling,  but  that  case  has 
been  distinguished  by  the  Gates  Gase,  cited 
above,  which  evidently  tiie  trial  Judge  did 
not  see,  and  Is  readily  dlstlngidshed  from  the 
case  at  bar  on  the  ground  that  no  one  should 
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prefiume  that  B,  M.  Gain  &  <3o.  was  a  corpo- 
ration, since,  where  a  cori>oratlon  contains 
the  name  of  individuals,  it  must  further  con- 
tain some  word  d^ignatlng  the  bnatness  of 
the  corporation.  Section  2978,  Revised  Stat- 
utes 1009.  The  defendants  alM  appeared  lu 
the  case,  and.  so  far  as  the  record  dladosea, 
voluntarily  treated  the  action  aa  one  against 
them  as  partners. 

[2]  It  does  not,  however,  follow  that  this 
case  should  be  reversed  and  remanded  for  a 
new  trial,  because  the  plaintiff  himself  testi- 
fled,  aa  above  noted,  that  all  of  the  transac- 
tions involved  In  this  case  were  had  with 
Cain  and  BlankensUp.  Brace  the  liability 
must  attach  to  the  other  defendants  solely  by 
reason  of  these  tranaactlona.  The  court  did 
properly  submit  to  the  Jury  the  question  of 
the  liability  of  Gain  and  Blankenship,  and 
the  Jury  f&und  that  they  were  not  liable. 
Therefore  It  necessarily  follows  that  the  other 
defendants  are  not  liable,  and  no  error  was 
committed  by  exehidlng  the  question  of  ttielr 
liability  from  the  consideration  of  the  Jury. 
Had  the  plaintiff  prevailed  in  this  suit,  then 
be  would  have  had  grounds  for  complfUnt  of 
the  court's  ruling.  Hie  Jury  having  settled 
the  questions  of  fact  adverse^  to  the  plaintiff, 
we  are  powerless  to  disturb  the  Judgment  in 
the  absence  of  prejudicial  error. 

Affirmed. 

FABRINOTON  and  STURGIS,  33^  ooncnr. 


L.  ft  A.  SCHABFF  DISTILLING  CO.  v. 
SPEINGFIELD  COAL.  ICE  ft 
TRANSFER  CO.   (Na  1174.) 
(Springaeld  Court  of  Appeals.   HiisovrL  Hay 

1,  1914.) 

1.  CONTBACTS  (i  64*)— CONSIDSBATIOH. 

Ad  agreement  by  defcodant.  who  miaap- 
proprlated  a  barrel  of  whisky  sold  and  shipped 
o;  plaintiff  to  a  thlEd  person,  to  pay  plaintiff 
the  amount  of  its  claim  against  the  third  [wrson, 
was  not  supported  by  a  consideration  unless 

Elaintlff  has  released  the  third  person  and  he 
ad  released  deffcodant  on  account  of  its  wrong- 
ful misappropriation  of  the  whisky. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  J$  233-239,  242,  Z&,  261,  264,  2SS, 
291-^15;  dJc  Dig.  i  54^ 

2.  Novation  (I  6*)— Considkratior. 

To  make  aefeadant,  who  wrongfully  deliv- 
ered a  barrel  of  whisky  which  plaintiff  had  ship- 
ped to  a  third  person,  responBible  to  plaintiff 
for  the  value  of  the  whisky,  plaintiff  must  have 
discharged  the  third  person  as  its  creditor  and 
accepted  defendant  instead ;  since  otherwise  the 
tbird  person  would  receive  no  omsideration  for 
defendant's  release. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent.  Dig.  {  6;  Dec.  Dig.  f  6.*] 

3.  Novation  (5  5*)- Essintialb. 

To  constitute  a  novation,  the  creditor,  debt- 
or, and  the  third  person  must  all  agree  that  the 
original  debtor  be  released  and  the  third  person 
substituted  in  his  stead. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent.  Dig.  |  5;  Dec  Dig.  |  &.« 

For  other  definitions,  see  Words  and  Phrases. 
voL  S,  pp.  4848-4«!il;  voL  8,  p.  7733.] 


4.  Novation  <|  12*)— Pbbbuhption. 

Novation  Is  not  preraimed,  but  must  be 
dearly  established. 

[Ed.  Note.— For  other  cases,  see  NovatioD, 
Cent  Dig.  I  12;  Dec  Dig.  {  12.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty ;  Arch.  A.  Johnson,  Judge. 

Action  by  the  U  ft  A.  Scharff  DistilUng 
Company  against  the  Springfield  Goal,  Ice  & 
Transfer  Company.  From  a  Judgment  for 
defendant,  pbUntifr  ^eals.  AfBnned. 

Wllllama  ft  Gait,  of  Springfield,  for  an>d- 
lant  Neville  ft  Gorman,  of  Springfield,  fbr 
respondent, 

ROBERTSON,  P.  J.  This  action  was 
broutfit  before  a  Justice  of  the  peace  In 
Greene  county  upon  a  statement  in  two 
counts  there  filed ;  the  first  alleging  that  the 
defendant  without  leave  and  wrongfully  took 
a  barrel  of  whisky  belonging  to  the  plaln- 
tlff  which  It  had  not  returued,  to  plaintiff's 
damage  In  the  sum  of  ¥90.48,  and  the  second 
count  alleging  that  plaintiff  was  entitled  to 
the  immediate  possession  of  the  whisky  which 
came  into  possession  of  the  defendant,  who 
then  and  there  unlawfully  converted  it  to  its 
own  use  and  disposed  of  the  same,  to  plaintiff's 
damage  in  said  sum.  After  a  trial  in  the  jus- 
tice of  the  peace  court,  an  appeal  was  taken 
to  the  circuit  court,  where  plaintiff  took  an 
involuntary  nonsuit  with  leave  to  move  to  set 
same  aside.  Within  due  time  the  motion  was 
filed,  overruled,  and  an  ai^eat  taken  by  the 
plalntUt 

The  facts  In  this  case,  as  developed  by  the 
testimony,  are  that  the  plaintiff,  whose  place 
of  business  Is  In  St.  liouls,  shipped  via  the 
Frisco  Railroad  a  barrel  of  whisky  consigned 
to  Brashears  &  Murphy  at  Springfield,  who 
were  to  pay  the  freight  Upon  the  arrival  of 
said  shipment  at  Springfield,  the  defendant, 
being  engaged  in  the  transfer  business  at  that 
place,  hauled  the  barrel  to  the  saloon  of  J. 
C.  Peters ;  but  before  the  mistake  was  discov- 
ered Peters  bad  sold  a  large  portion  of  the 
contents  of  the  barrel.  Soon  after  the  dis- 
covery of  this  mistake,  a  representative  of 
the  plaintiff  appeared  upon  the  scene,  and 
he  and  Murphy,  of  the  firm  of  Brashears  & 
Murphy,  went  to  and  had  an  interview  with 
Mr.  Eaton,  who  was  connected  with  the  de- 
fendant company.  The  testimony  Is  that  Mr. 
Eaton  agreed  to  pay  for  the  barrel  of  whisky. 

[1,21  We  shall  assume  that  Mr.  Eaton  had 
full  authority  to  and  did  speak  for  the  defend- 
ant and  that  defendant  agreed  to  pay  plain- 
tiff for  the  value  of  Its  whisky.  There  is  no 
testimony  in  the  entire  record,  however,  that 
the  plaintiff  released  Brashears  &  Murphy,  to 
whom  it  had  sold  and  delivered  the  whl^, 
a  delivery  to  the  railroad  belx^  a  delivery  to 
them,  or  that  Brashears  &  Murphy  released 
the  defendant  The  situation  thus  developed 
by  the  testimony  la  that  the  shipment  of  the 
whisky  was  made  to  Brashears  &  Murphy, 
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and  conaeqncDtly,  vim  It  mlTea  in  Bgrlag- 
Held  and  ttw  daf enduit  wiOMEfaUr  dellTmed 
it  to  a  third  party;  the  only  clalin  then  ex- 
l8tiii£  asBdnat  the  detendant  was  In  behalf  of 
Brashears  ft  Murphy,  the  ttesa  ownera  of  the 
whisky.  Btasheaia  ft  Marphy  owed  the 
plaintiff  for  the  whisky.  The  defendant 
owed  tihe  plaintiff  nettling:  Hie  defuidant 
received  no  conslderatloa  for  its  agreement 
to  pay  the  plaintiff  the  amonnt  ttf  its  tilalm 
agalnat  Brasheara  ft  Mnrphy  unless  Bra- 
shears  ft  Mnrphy  released  the  defendant  on 
account  of  the  wroigfal  dellrery  of  ttw 
whlBky.  Greene  t.  llnsson,  169  Mo.  Avp.  680, 
684,  165  S.  W.  849.  ITartfaer,  In  order  to  llz 
the  liability  of  the  defmdant.  It  was  essoitial 
that  the  plaintiff  should  have  discharged 
BraShears  ft  Murphy  as  Ita  creditor  and  ac- 
cepted the  defendant  in  their  stead  (Davis 
T.  Dunn,  121  Ma  App.  400, 494, 97  S.  W.  22^ ; 
otherwise,  Brasheara  ft  Mnrphy  would  re- 
ceive no  consideration  for  their  release  of  the 
defendant 

[S,  4]  In  order  to  constitute  a  novation,  the 
creditor  and  the  debtor  and  the  third  person 
mast  all  agree  that  the  original  d^tor  be 
released  and  the  third  person  be  substituted 
in  his  stead.  Babbitt  v.  Railroad,  149  Mo. 
App.  430,  455.  130  S.  W.  864;  I«ckle  v.  Ben- 
nett, 160  Mo.  App.  145,  159,  141  S.  W.  706. 
N'ovatlon  Is  never  presumed,  but  must  be 
clearly  established.  See  cases  last  above 
cited. 

The  trial  court,  under  the  testimony,  prop- 
erly refused  to  set  adde  the  involuntary  non- 
salt,  and  therefore  the  Judgment  Is  alBrmed. 

STURGIS,  J.,  concurs.  FABBINGTON,  J., 
not  sitting. 


FARBIS  et  aL  v.  SMITHPErTBB  «t  aL 
(Ko.  1266.) 

^prlngfldd  Court  of  Appeals.   Mlwonri.  May 

6,  1914.) 

1.  Costs  (S  273*)  — CoiJ^cnoiff— Ekjoimimo 

EKrOBCEHENT  OV  FbZ  BiIXS. 

la  analogy  to  the  rule  that  an  injunction 
will  not  Issue  against  an  execution  issued  from 
another  court,  an  injanctlon  will  not  lie  to  re- 
strain a  sheriff  from  aiforcing  a  tee  bill  allesed 
to  be  void. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  U  1037-1039.;  Dec.  Dig.  S  273.*] 

2.  Costs  Jj  273*)— Faas— Collectioh- Reme- 
dies— "Fee  Bill.'* 

A  "fee  bill"  is  the  proper  process  to  collect 
fees  due  to  officers  and  witnesses  against  a  par- 
ty for  whom  services  are  rendered. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  H  1037-1039 ;   Dec.  Dig.  |  273.* 

For  other  dcfinitiona,  see  Words  and  Phras- 
es, vol.  3.  p.  2707.] 

3.  Exemptions  (S  108*)  —  LiABiLirras  En- 

FOBCEABU:  AGAinST  EXEMPT  FbOPBBTT. 

Bxemptlcais  are  allowed  to  a  fee  bill  debtor 
the  same  as  to  as  eseeatkm  debtor. 

VBA.  NotAr^l^>r  other  esses,  aee  Exemptions, 
Cent  Die.  I  120;  Dee.  Dig.  |  lOa*] 


4.  Costs  9  278*)  —  CoiXEOnOH — Fjcb  Bill- 
Motions  TO  Quash. 

A  motion  to  quash  a  fee  bill  or  levy  there- 
tinder  may  be  filed  in  vacation  as  weu  as  in 
term  timo.  In  view  of  Bev.  St  1800, 1  2244.  au- 
thorizing proceedings  before  the  iBBaing  Judge 
to  qnash  execution. 

[Ed.  Note.— For  other  cases,  see  Costs,  Gent. 
E»g.  11  1087-1039;  Dec.  Dig.  |  278.*] 

8.  ExsocTXOR  (I  171*)— AnxQtuoT  or  Lboal 
Rembdt. 

An  injanctlon  is  not  the  proper  remedy  to 
enjoin  a  threatened  sale  of  personalty  under 
ezecDtion  or  other  process.  It  there  is  no  judg- 
ment on  which  to  base  the  process;  the  legal 
ronedy  being  adequate. 

[Ed.  Note.— B^sr  other  casta,  aee  Execution, 
Cent  Dig.  H  497-^18;  Dec.  Dig.  |  171.*] 

Appeal  from  CKrcnlt  Court,  Ladede  Coun- 
ty; L.  B.  Woodslde,  Judge. 

Action  by  J.  W.  Farris  and  another  against 
Albert  Smlthpeter  and  another.  From  a 
Judgment  for  plalntilEs,  defendants  appeal. 
Beversed. 

R.  S.  Phillips,  of  Marahfield,  and  Watson 
&  Page,  of  Sprlngfldd,  for  appellants.  JF.  W. 
Farris,  ot  Lebanon,  for  respondents. 

STURGIS,  J.  This  19  a  suit  to  enjoin  the 
defendant  Hufft,  who  is  sberlfl  of  Laclede 
county,  from  enforcing  against  plalntifls  a 
fee  bill  Issued  by  the  clerk  of  the  drcolt 
court  of  Greene  county,  Mo.,  in  a  suit  late- 
ly pending  in  sudi  last-named  court,  where- 
in one  Simpson  was  plaintiff  and  Bantley  de- 
fendant The  other  defendant,  Smlthpeter, 
Is  the  person  at  whose  Instance  the  fee  bill 
was  issued  and  who  is  urging  its  collection. 
The  grounds  of  plaintiffs'  liability  for  the 
costs  covered  by  the  fee  bill  is  that  they  be- 
came sureties  on  a  cost  bond  for  plaintiff  In 
the  Simpson  v.  Bantley  Case  while  same  was 
pending  in  the  Laclede  county  circuit  court, 
where  it  originated,  and  went  thence  to 
Greene  county  on  a  change  of  venue.  The 
present  plaintiffs  succeeded  In  setting  both 
a  temporary  and  perpetual  injunction  in 
the  Laclede  circuit  court  restraining  the 
collection  of  this  fee  bill  issued  ont  of  the  cir- 
cuit court  of  Greene  county.  The  final  Judg- 
ment granting  the  perpetual  injunction  was 
rendered  after  defendants'  demurrer  to  the 
petition  was  overruled,  and  defendants  re- 
fused to  plead  further.  Defendants'  demur- 
rer alleged  and  they  stood,  on  the  grounds: 
(a)  That  plaintiffs'  petition  states  and  shows 
that  the  execution  (fee  bill)  which  they  seek 
to  enjoin  was  Issued  ont  of  another  court  of 
like  jurisdiction  with  the  one  in  which  the 
Injunctive  remedy  is  sought,  and  that  the 
circuit  court  of  one  county  has  no  authority 
or  power  to  enjoin  the  process  of  a  like 
court  of  another  county;  and  (b)  that  the  pe- 
tition shows  that  plaintiffs  have  an  adequate 
remedy  at  law. 

[1]  The  court  erred  In  overruling  this  de- 
murrer. Our  Supreme  Court,  In  the  early 
case  of  Pettus  v.  Elgin,  11  Mo.  411,  ruled 
that  an  injunction  cannot  issue  from  one 
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court  to  enjoin  an  meenflon  Issaed  from  an- 
other. In  that  cAse  an  execution  issued 
from  St  Charles  county  to  liie  sheriff  of  St. 
Lools  couD^,  and  an  action  was  brought  In 
the  latter  eoonty  to  enjt^  its  enfOrcemott. 
Ttn  Supreme  Court  held  that  tiie  facts  ifhow- 
ed  that  the  execution  ought  to  be  enjoined, 
but  said :  "The  drcumstKnce  that  tiie  pro- 
cess was  In  the  hands  of  the  sheriff  of  8t 
Louis  county  gare  the  drcolt  court  of  that 
coouty  no  control  of  the  writ  by  Injunction, 
sale,  or  otherwise.  As  to  that  process^  the 
Shffldfl  of  St  Louis  coim^  was  an  officer  of 
the  drcnlt  court  ot  St  Charles  county;  it 
emanating  from  that  court  One  court  can- 
not interfere  wiUi  the  process  of  anotlm. 
The  application  for  relief  should  have  been 
made  to  the  drcnlt  court  of  St  Charles  coun- 
ty. Hie  decree  will  be  reversed,  and  the  bill 
dismissed.**  SuCh  has  been  the  law  of  this 
state  ever  since  tiiat  dedalcm,  if  not  before, 
and  It  has  beat  the  basis  of  a  loag  ^e  of 
cases  holding  that  every  court  baa  exclusive 
control  over  its  own  process,  and  that  no  oth- 
er court  has  any  right  or  power  to  interfere 
with  or  control  tbe  same,  whether  by  In- 
JuncUon,  motion  to  quash  tbe  writ  motion 
to  quash  tbe  levy  thereunder,  or  In  any  other 
manner  whatever.  Any  relief  against  tbe 
process  of  a  court  mnst  be  applied  for  In  the 
forum  Issuing  it  McDonald  v.  Tlemann,  17 
Ho.  603;  Nelson  r.  Brown,  28  Ho.  18,  19; 
Kc^  V.  PlemmoQS,  28  Ho.  104;  Hellier  v. 
Bartlett,  89  Mo.  184.  137,  1  8.  W.  220; 
Scmtcfafield  v.  Santer,  lie  Mo.  OIB.  621,  24 
S.  W.  137;  Bank  v.  Poole,  160  Mo.  App.  188, 
141, 141  S.  W.  729;  Norman  r.  Eastbum,  230 
Ho.  168, 188,  130  S.  W.  276.  These  dedaionB 
have  for  their  basis  sections  2244  and  2516, 
B.  S.  1909,  which  fix  the  forum  for  all  such 
relief  and.  In  part  point  out  the  proper 
remedies. 

The  reasbn  for  the  rule  Just  stated  Is  to 
maintain  comity  between  courts  and  pre- 
vent conflicts  of  jurisdiction  (Bank  t.  Poole, 
160  Ho.  App.  183,  142,  141  S.  W.  729),  and 
both  the  rule  and  reason  Is  well  stated  In 
Mellier  v.  Bartlett  supra,  as  follows:  "The 
principles  whldi  are  at  the  foundation  of 
the  cases  before  cited  are  that  each  court 
has  the  sole  control  of  its  process,  and  that 
the  sheriff  of  the  county  to  which  the  execu- 
tion is  sent  is,  as  to  that  writ  the  officer  of 
the  court  from  which  the  writ  emanated. 
We  cannot  see  any  substantial  ground  for 
the  distinction  pressed  upon  our  considera- 
tion. The  circuit  court  of  Butler  county  had 
no  more  power  to  quash  the  levy  than  It  had 
to  quash  the  execution.  Any  other  conclu- 
sion must  lead  to  much  inconvenience  and 
confusion.  Tbe  law  allows  executions  to  be 
Issued  from  tbe  court  of  one  county  to  the 
sheriff  of  another,  and  the  party  has  his 
remedy  in  tbe  court  from  which  tiie  process 
la  Issued;  and  it  is  no  hardship  that  he 
should  be  obUged  to  go  to  that  court  for  re- 
lief because  of  any  abuse  of  tbe  writ" 


PlalntlflB  concede  the  correctnen  of  this 
ruling,  as  applied  to  executions,  but  seem 
to  think  tbat  soeh  role  ought  not  to  be  ap- 
plied to  fee  blUa.  No  reason  for  the  dlaidne- 
tionis  p(^ted  out  and  we tliink  n<nie  exists. 
It  win  be  noted  fiiat  courts  In  many  of 
the  cases  above  dted  do  not  confine  the  role 
to  ezecuttons  but  apply  same  to  process  and 
writs  in  generaL  It  is  said  In  Scrutchfldd 
V.  Santer,  supra,  that:  "The  statute  does  not 
confine  the  proceeffln^  for  obtaining  xeUef 
to  13te  defendant  In  the  Judgmoit  bnt  'any 
person  against  whose  property  an  execution 
or  order  of  sale  shall  be  issued'  Is  entitled 
to  the  remedy  afforded  by  the  statute,  and  la 
also  confined  to  the  fOrum  provided."  Sec- 
tion 10690,  B.  S.  1909,  expressly  provides  that 
fOe  UUs  shall  issue  to  sheriffs,  who  shall  col- 
lect the  same,  "and  if  the  person  or  jiersona 
and  thdr  sureties  for  coats  properly  vSmrge- 
able  with  sudi  fees  shall  neglect  or  refuse  to 
pay  the  amount  thereof,  and  costs  for  issu- 
ing and  serving  the  same,  wltbln  thirty  days 
after  demand  of  said  sheriff  or  other  officer 
aforesaid,  the  same  shall  be  levied  of  the 
goods  and  diattels,  moneys  and  effects  of 
such  persons  or  their  sureties,  in  the  same 
manner  and  with  like  stteet  as  on  an  execo- 
Uon." 

[2]  A  fee  bill  is  the  proper  process  to  col- 
lect fees  In  favor  of  officers  and  witnesses 
against  the  party  for  whom  th^  Bervlces  are 
rradered  (Hoover  v.  Railroad,  115  Mo.  77,  21 
S.  W.  1076),  and  that  case  quotes  from  New- 
klrk  v.  Chapron,  17  111.  344,  35S,  holding  tbat 
a  fee  bill  "becomes,  for  this  purpose,  like  an 
erocutlon  against  the  cost  debtor." 

[S]  Exemptions  are  allowed  to  a  fee  bill 
debtor  the  same  as  to  an  execution  debtor. 
State  ex  rel.  v.  Emmerson,  74  Ho.  607.  It  is 
apparent,  therefore,  that  the  same  remedies 
by  motion  to  quash  the  writ  or  to  quash  a 
levy  thereunder,  or  by  injunction  in  a  prop- 
er case,  is  open  to  one  whose  property  is 
wrongfully  seised  or  is  threatened  to  be 
taken  under  a  fee  bill,  as  in  case  of  an  exe- 
cution, and  that  the  remedy  must  be  had  in 
the  court  from  which  such  fee  bill  issued. 
Wilson  V.  (MtK,  75  Mo.  App.  11,  la  a  motion 
to  quash  a  levy  under  a  fee  bllL 

[4]  For  aught  that  is  stated  in  this  peti- 
tion, the  plaintiffs  have  an  adequate  remedy 
by  a  motion  to  quash  the  fee  bill  or  any  levy 
thereunder,  which  motion  may  be  filed  in 
vacation  of  the  Oreene  county  circuit  court 
as  well  as  in  term  time.  Section  2244,  R.  S. 
1900;  Mellier  v.  Bartlett  88  Ha  184,  137. 
1  S.  W.  220;  Parker  v.  Railroad.  44  Ho.  415, 
419'.  Heuring  v.  Williams,  66  Ho.  446. 

[S]  It  has  also  been  ruled  that  tbere  Is  an 
adequate  remedy  at  law,  and  injunction  is 
not  the  proper  remedy  where  the  sale  of  per- 
sonal propeity  Is  threatened  under  execution 
or  other  process,  based  on  a  void  Judgmmt; 
and  this  would  certainly  be  eo  where  there 
Is  no  judgment  whatever  on  which  to  baae 
the  same.   Hewlett  v.  Tomw,  93  Mo.  App^ 
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20,  24;  St  Looia  ft  &  F.  B.  Co.  t.  Lowder, 
138  Mo.  588,  89  S.  W.  799,  00  Am.  St.  BCV. 
565;  MlSBonrl,  K.  tt  G.  R7-  Co.  v.  Hoeretli, 
144  Mo.  186,  148,  45  S.  W.  1085;  Oatmann 
V.  Frey,  148  Mo.  App.  284.  287, 128  S.  W.  257 ; 
State  ex  teU  v.  Biowu,  172  Mo.  374,  381,  72 
8.  W.  640.  A  fee  bill  does  not  Deed  a  judg- 
ment for  Its  basis,  but  it  does  need  a  proper 
taxation  of  costs.  The  present  petition  al- 
leges tliat  the  obligation  for  coats  signed  b; 
plaintiffs  never  left  Laclede  connty,  was  nev- 
er filed  In,  or  accompanied  the  transcript  of 
tbe  case  to,  Greene  county;  tjiat  no  jadg« 
ment  was  rendered  or  taxation  of  costs  had, 
or  could  be  hi^,  against  these  sureties  in 
that  court,  though  the  case  there  has  been 
finally  determined.  And,  to  make  the  matter 
doably  certain,  the  petition  further  alleges: 
"And  tbe  aaid  clerk  had  no  authority  in  taw 
to  issue  a  fee  Mil  agalnet  these  plalntlfla, 
and  the  writ  under  which  the  said  defend- 
ants are  prooeedlnf  is  a  void  writ  and  gives 
to  said  sheriff  se  I^al  anthority  to  levy  upon 
166S.W.— 42 


and  sell  the  property  of  these  plalnaifa."  It 
Is  not  allied  that  defendant  was  threatening 
to  levy  on  real  estate  and  by  sale  cast  a  cloud 
on  the  title,  or  that  any  levy  or  sale  would 
cause  a  mnltlplleity  of  suits  or  afford  other 
diatinfitive  grounds  for  injunctive  relief.  The 
Judgment  rendered  only  enjoins  the  enforce- 
ment of  the  fee  bill  then  In  the  hands  of 
the  sheriff  and  does  not  enjoin  any  judg- 
ment, or  taxation,  or  collectlmi,  of  costs  in 
tbe  future,  or  by  other  process.  For  aught 
that  appears  here,  tbe  sheriff  was  merely 
threatening  to  levy'  on  some  personal  prop- 
erty and  sell  same  mider  a  fee  bill,  alleged 
to  be  utterly  void,  as  shown  the  records 
of  the  court  issnlng  tbe  same;  and,  under 
the  anttiOTittes  cited,  InJnBCtlon  is  not  the 
proper  remedy. 

The  judgment  of  the  trial  court  will  there- 
fore be  reversed. 

BOBEBTSON,  P.  J.,  and  FABBINQTON, 
ooncnr. 
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AMABILLO  NAT.  LIFB  INS.  CO.  T. 
BROWN.    (No.  651.) 

(Court  of  Civi]  Appeals  of  Tezaa.  Amarillo. 
March  7,  1914,  On  Motion  for  Rehearing, 
April  25,  1914.  On  Secoad  Motion  for  Be- 
beariog,  Mar  9.  1&14.) 

1.  Insubakcb  (S  865*)— Life  Ihsubanoe— Ac- 
tion—Sufficiency  OF  Evidence— Payment 
OF  Premiums. 

In  an  action  on  a  life  [wlicy,  defended  on 
the  groDud  that  the  first  pretniom  was  not  paid, 
BO  as  to  pat  the  policy  into  effect,  evidence  held 
to  suBtain  a  finding  that  the  company  intended 
to  extend  credit  for  the  premium  to  its  general 
agent  and  to  permit  him  to  extend  credit  there- 
for to  ineared. 

[Bd.  Note.— For  other  caaee,  see  Insurance, 
Cent.  Dig.  H  1666,  1707-0728;  Dec.  Dig.  | 

2.  IHSUBA.NOX  (I  2S1*)  — Lxn  InstnuiroB— 
Hx&iAs  or  InsDXXD— FoanrruBB  of  Pol- 

lOT. 

If  insared  waa  giTen  credit  for  the  firet 
iwemlum  before  ha  became  in  bad  health,  so  as 
to  operate  as  a  conatrnctive  delivery  of  the  pol- 
icy, his  subsequent  illness  would  not  defeat  a 
recovery  on  the  policy. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  681-690,  694-606;  Dec.  Dig.  t 
2»1.*] 

S.  InSUBANCB  ({  336*)— lizra  Irsitbanob— Db- 

UVEBY. 

The  retention  of  the  policy  by  the  local 
agent  receiving  it  tor  delivery,  at  insured's  re- 
quest, was  some  evidence  on  tu  question  of  de- 
Uvery  to  inanred. 

[Ed.  Note.— For  other  eases,  see  Issuranoe, 
Gent  Dig.  U  21d-280;  DecTDig.  S  186.*] 

4.  INSUBANCB  ^   109*)— lilFB   InSURANOB  — 

Custody  of  Policy. 

The  local  agoit  of  a  life  insurance  company 
eoold  become  the  cnatodian  of  the  policy  for  in- 
snred,  notwithstanding  his  agency  tor  w  com- 
pany. 

[Ed.  Note.~-For  other  cases,  see  Insurance, 
Cent.  Dig.  8  133;  Dec.  DifrllOO.*] 

5.  Insubance  (8  93*)— Life  Insvkaiicb— Uh- 
authobizbd  aot  of  agent. 

Tbongb  insurance  agents  violate  the  In- 
strnctions  of  the  company  in  taking  policies  tha 
company  is  liable  if  the  act  is  perurmed  within 
the  apparent  scope  of  the  agent's  authority. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  123 ;  Dec  Dig.  |  93.*] 

6.  Inbubance  (S  141*)— Life  Insubancb— Ap- 
pllioation  by  insured — estoppel  to  dent. 

*  An  application  for  a  16-year  endowment 
policv  was  rejected,  but  the  general  office  pre- 
pared and  forwarded  to  the  general  agent  an  ap- 
pUcatioQ,  with  a  corresponding  i>oticy,  identical 
with  that  rejected,  except  that  the  term  of  tiie 
policy  was  10  years  and  the  premiums  were 
greater.  After  holding  the  policy  for  some  time, 
the  general  agent  directed  the  local  agent,  who 
bad  an  office  with  him.  to  ask  insured  if  he 
wanted  the  policy,  and  the  local  agent  caUed  In- 
sured on  the  telephone  and  stated  that  the  rea- 
son they  had  not  sent  the  policy  to  him  by  mail 
was  because  it  was  for  10  years,  instead  of  16 
years,  and  would  cost  somewhat  more,  when 
insured  said,  "That  is  all  right:  keep  it  for  me 
until  I  come  down,"  and  stated  that  he  would 
make  the  additional  premium  all  tight,  after 
which  the  agent  placed  the  policy  with  his  pri- 
vate papers  at  a  bank.  Nothing  was  said  in  the 
coDversation  about  insured  signing  any  other 
application.  Insured  never  signed  the  applica- 
tion for  the  second  policy,  and  never  liad  the 
second  policy  in  his  possession,  and  ^ed  shortly 


thereafter.  Held,  that  tite  company,  as  well  as 
tlte  local  agent,  was  estoimed  uom  daiming  ia 
a  suit  on  the  pwicy  that  the  lO-year  poli<7  was 
inefFectual,  becatise  no  application  was  made 
therefor. 

[Ed.  Note.— For  otiier  caaes,  see  Insurance, 
Cent  Dig.  ff  75,  263-262;  Dec  Dig.  1 141.*] 

7.  Insubancb  (|  87*)— Lm  Insubancb— Aora 
OF  AOENT— Besponsibiuty  ov  CmcPAnT. 

An  insurance  company  is  renontfble  flot 
the  acts  and  declarations  of  tildr  local  ageati 
within  the  scope  of  their  employment 

[Ed.  Note.— For  other  caaes,  see  InBuranei^ 
Cent  Dig.  S8  116, 121;  Dec  Dig.  |  87.*] 

8.  Insubancb  (8  602*)  —  Lnv  Ikbubanci  — 
Payment  or  Poxjoy— Fbhalties  fob  Noh- 

PATHBHT. 

The  statute  providing  for  damages  and  at- 
torneys' fees  for  refusal  to  pay  an  insurance 
policv  within  tiie  time  specified  m  the  statute  if 
liability  thereon  be  established,  is  oonstim- 
tdonaL 

[Ed.  Note.— For  other  cases,  see  Insnranoe, 
Cent  Dig.  I  1498;  Dec.  Dig.  |  602.*] 

9.  Appeai,  and  Ebbob  (S  1068*)— Hakkius 

EbBOB— iNSTBUCnOHS. 

An  instruction  in  an  action  on  a  life  polic:^ 
that  the  jury  should  find  as  "attorney's  feet 
f  "  was  harmless  to  defendant  tbon^  ir- 


regular, in  absence  of  a  showing  that  the  jury 
found  improperly  on  the  item  of  attorneys'  fees. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4225-1228,  4230;  Dec  Dig. 
S  1066.*] 

10.  Apfbai,  and  Ebbob  (I  1051*)— Ha&muks 
Bbbob— ADUzsmoii  or  Bvxdbnce. 

Error  in  admitting  evidence  of  a  telephone 
conversation  between  a  witness  and  decedent 
was  harmless,  where  another  witness  testified 
for  appellant  that  the  former  witness  told  him 
the  same  thing  after  decedent's  death. 

[Bd.  Note.— For  other  cases,  see  A^ieal  and 
Error,  Cent  Dig.  88  4161-4170;  Dec  Dig.  8 
1051.*] 

11.  Iksttbanoe  (8  654%*)— Lira  Inbubance— 
Actions— Admission  of  Evidence. 

In  an  action  on  a  life  policy,  claimed  by 
the  cooipan^  not  to  have  become  effectual  be- 
cause of  failure  to  pay  the  premium  while  in- 
sured was  in  good  health,  evidence  that  insured 
was  a  man  of  ooDsideratae  wealth  was  material 
on  the  question  whether  the  agent  extended 
credit  to  tiim  for  the  premium  as  claimed  by 
plaintiir. 

[Ed,  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  88  1674,  1686;  Dec.  Dig.  {  654%.*) 

12.  Insubancb  (f  187*)  —  Ldb  Ihscbahct  — 

PATMBNT  or  FBBMIUK8— C^BDtr— NOTK. 
Bev.  St  1011.  art  4741,  prohibits  the  is- 
suance of  life  polities,  unless  the  contract  pro- 
vides that  atl  premiums  shall  be  payable  In  ad- 
vance to  the  home  office,  or  an  agent  on  dellverr 
of  the  receipt  signed  by  one  or  more  of  the  offi- 
cers designated  in  the  policy,  and  provides  that 
the  policy  and  application  shall  constitute  the 
entire  contract  Axtide  4964  prohibits  discrim- 
ination between  persons  insured  of  equal  life 
expectation  in  the  amount  of  preminms  ehaned, 
and  prohibits  companies  or  th^  agents  mm 
making  any  agreement  other  than  expressed  in 
the  policy,  under  the  penalty  of  criminal  prose- 
cution and  a  forfeiture  of  author!^  to  do  bos- 
ness.  Held,  that  the  statutes  did  not  make  a 
policy  void,  where  the  company  extended  credit 
and  received  another's  obligation  aa  payment  of 
the  first  premium  due,  instead  of  casn  payment 

[Ed.  Note.— For  otiier  cases,  see  Insurance, 
Cent  Dig.  88  39&-401 ;  Dec  Dig.  f  187.*] 

Appeal  from  District  Court,  Lubbock  Coun- 
ty; W.  B.  Spencor,  Judge. 


•Fer  ether  eases  see  ssma  topic  and  section  NUKBBB  In  Dae.  Dig.  *  Am.  IHg.  Key'Ne.  Series  A  Bep^ 

Digitized  by  Google 


AMARITiTiO  NAT-LUTQ  INS.  Ca  BBOWN 


669 


Action  by  Martha  A.  Brawn  against  tbe 
Amanuo  Natlooal  life  Xnrarance  G01111MU17. 
From  a  Judgment  tor  piaintwF,  OeCendftnt  ap- 
peals. Affirmed. 

Haddaa,  nraore  &  Klmbrough,  of  Amarfl- 
lo,  and  Roecoe  ^niBim,  of  Lubbock,  for  ap- 
pellant Ed.  J.  Hamner  and  Oeo.  T.  WO»hi, 
both  of  Sweetwater,  for  appellee. 

HDNDSIOKS,  J.  In  accordance  with  ap- 
pellant's brief,  this  Bolt  Is  one  by  Martba 
Brown,  tbe  snrrivlns  wife  of  Willis  B. 
Brown,  against  tbe  Amaillle  National  life 
Insurance  Company,  the  appellant,  to  recov- 
er $6,000  principal,  with  Inteieet  and  12  per 
c^t.  damages,  and  $1,000  attorney's  fees, 
claimed  to  be  due  upon  .a  certain  policy  al- 
leged to  have  been  issued  and  delivered  to 
her  hnsband,  Willis  B.  Brown,  Insuring  his 
life  In  said  sum  of  $5,000.  Prior  to  the  Ume 
tbe  policy  in  suit  was  written.  Brown  exe- 
cuted an  application  for  a  l&-year  endow- 
ment policy,  which  required  the  payment  of 
15  annual  premiums  of  $427.06,  in  which  ap- 
plication, as  well  as  the  substituted  applica- 
tion, hereinafter  explained,  the  following 
proTisloDs  are  found : 

"I  hereby  agree  as  follows:  (1)  That  If 
this  application  is  accepted  the  policy  Issued 
hereunder  shall  not  take  effect  until  tiie  first 
premium  shall  have  been  paid  to  and  ac- 
cepted hy  the  company  or  its  authorized 
agent,  and  said  policy  deUvered  to  and  ac- 
cepted by  me,  and  all  during  my  continuance 
and  while  X  am  in  good  health.  •  •  * 
(6)  That  only  the  officers  of  the  company  at 
the  home  office  can  accept  or  reject  this  or 
any  application,  and  tiliat  no  knowledge  of 
any  person  and  no  statement  made  or  given 
by  or  to  any  person  shall  bind  the  company 
or  in  any  manner  aftert  Its  rights,  unless 
such  knowledge  and  statement  are  set  forth 
in  writing  in  tbls  application.   *  *  * 

"What  Cinutittttes  a  OonbAct  This  pol- 
icy and  the  application  therefor,  taken  to- 
gether, constitute  the  entire  contract,  and 
tbe  same  cftnnot  be  waived  or  altered,  or  its 
conditlona  waived  or  extended  in  any  re- 
spect, except  tiy  the  written  i^rreement  of 
the  company  signed  by  the  presldoit  or  sec- 
retary, whose  authority  wUl  not  be  dele- 
gated." 

The  general  officers  of  the  Insurance  com- 
pany rejected  the  ^ipllcatlon  for  a  IS-year 
aidowment  vtiOcy  and  cancded  tbe  same, 
rstesnlng  anoUier  application  prepared  by 
said  company  with  the  questions  and  an- 
swers, Including  the  date,  Identical  with  tbe 
first  application,  except  the  dlfferoice  in 
the  amount  of  the  premium  and  tbe  term  of 
the  policy  applied  for.  The  company  at 
AmariUo  prepared  the  policy  sued  upon, 
which  was  aim  the  same  as  the  polity  ap- 
plied for,  except  an  Increased  premium  of 
about  $200,  and  was  a  10-year  endowment^ 
instead  ot  a  16-year,  and  mailed  said  sub- 
stituted documents  to  its  agents,  Wrilbom 
Bros.,  at  Snydez;  Tex^  on  April  26,  Iffll,  Is- 


Btmctlng  them  as  heretnaftcr  indicated  in 
this  opinion. 

The  appellant  insists  In  this  cause  tiut 
tbe  policy  issued  did  not  take  effect  because 
tbe  first  premium  bad  not  been  paid  to  and 
accepted  by  tbe  company  or  its  authorized 
agent  in  accordance  with  the  provicdon  first 
Quoted.  The  evidence  in  this  case  dlscOoses 
that  the  policy  was  dated  bade  to  the  time 
of  the  original  application,  and  that  the 
company  was  relying  upon  the  original  an- 
swers in  said  application,  when  It  Xff^red 
the  subetitnted  application,  which  was  never 
signed  by  Brown. 

Mr.  G.  J.  Brotbers,  the  secretary  of  the 
insurance  company,  testified  that  on  account 
of  some  additional  information  with  refer- 
ence to  the  insured  tbe  application  commit- 
tee were  not  willing  to  issue  and  deliver  the 
policy  on  tbe  15-year  endowment  plan,  but 
were  willing  to  issue  the  policy  which  was 
executed  by  the  company  on  the  10-year  en- 
dowment plan,  and  hence  canceled  Uie  orig- 
inal application.  The  confidential  report,  de- 
manded by  the  insurance  company  and  ac- 
companying tbe  first  application  forwarded 
by  the  agent,  In  this  case,  reads:  "If  no  set- 
tlement has  been  made  for  the  first  pre- 
mium, state  bow  and  when  It  is  expected  to 
be  made."  Tbe  answer  appended  to  this 
question  was,  "October  1,  1011,"  and  whicb 
confidential  report  was  in  the  papers  of  the 
Insurance  company  in  this  cause,  and  when 
tbe  substituted  policy,  with  the  substituted 
appllcatlfm  was  forwarded  by  tbe  Insurance 
company  to  tbe  agents,  there  were  no  in- 
structions to  make  the  first  payment  upon 
tbe  new  policy  in  cash  or  In  any  different 
manner  from  that  called  for  in  the  confi- 
dential report  Mr.  Brothers  tesUfled :  **We 
salt  that  policy,  No.  982,  out  of  our  office  ac- 
cording to  tbe  rules  and  customs  of  our  com- 
pany, and  Oun  charged  Mr.  Wellborn  up 
with  tbe  amount  at  the  premium  on  the  pol- 
icy due  tbe  company,  subject  to  a  credit  IT 
that  polity  was  returned.  *  *  *  It  was 
the  practice  of  the  company  to  leave  tbe 
matter  of  delivery  with  tbe  agent  and  sim- 
ply hold  him  respondble  according  to  the 
terms  of  the  policy  and  the  written  con- 
tract (meaning  an  Indemnity  contract  exe- 
cuted by  the  agent  and  sureties,  payable  to 
the  company),  wltbout  specifying  tbe  time 
when  be  abould  make  delivery  ot  tbe  policy 
and  that  was  the  i^acttce  observed  in  this 
case." 

It  is  tme  that  be  said  tbat  Oe  matter  of 
•diarging  tbe  agent  wltb  the  amount  of  tbe 
premium  on  the  policy  **wa8  Just  a  matter 
of  keeping  a  record  of  tbe  transaction/'  but 
we  are  Inclined  to  think  tbe  testimony  clear- 
ly indicates  a  credit  extended  to  tbe  agent 
for  the  amount  of  the  premium.  Wellborn 
■aid:  **•  •  •  When  I  sent  the  Brown 
aK>Ucatl(m,  I  notified  the  company  I  had 
taken  bis  note  because  fhat  was  my  prac- 
tice." This  notification  was  probably  the 
question  and  answer  In  the  confidential  re- 
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port  He  further  said:  "In  my  dealings 
with  the  company  there  was  not  any  Bpecl- 
fled*  mle  in  respect  to  the  first  premiom  re- 
ceived by  me  on  poUclra  as  to  bow  often  I 
should  hare  a  settlement  with  them.  I 
would  make  my  collections  along  when  they 
were  doe,  and  deposit  them,  and  send  them 
the  deposit  slip,  and  sometimes  It  would  be 
two  montibs,  and  sometimes  three  months, 
and  sometimes  longer."  This  testimony  was 
not  rebatted ;  but,  as  far  as  the  testimony 
of  Brottaera  traveled  In  the  same  direction, 
Wdlbom's  testimony  Ixt  tbSa  respect  as  to 
the  practice  of  the  company  was  corroborat- 
ed and  confirmed. 

Nelson,  the  snbordlnate  ^c^t,  who  was 
connected  with  this  transaction,  had  his  of- 
fice with  Mr.  Wellborn,  and  each  had  access 
to  the  correspondence  of  the  other ;  Mr.  Well- 
bom  being  what  Is  termed  In  this  record  as 
a  "general  agent"  for  the  business  of  the 
insurance  company.  These  parties  kept  their 
books  separately,  bnt  worked  with  each  oth- 
en  with  reference  to  the  solicitation  of  insur- 
ance. Mr.  Wellborn  said,  in  regard  to  the 
credit  extended  to  Brown:  "It  was  my  busi- 
ness that  I  let  him  have  the  policy  on  credit, 
because  I  was  responrtble  to  ttw  company. 
*  *  *  In  fact,  if  he  bad  asked  me  for 
credit  for  a  year's  time,  I  would  have  i^ven 
it,  and  paid  it  myself."  The  record  shows 
that  Brown  was  a  man  of  consideratila 
wealth,  having  ample  means  and  reeouroee. 

Bearing  In  mind  the  foregoing  te8tlm(ny, 
taken  In  connection  with  subsequent  testi- 
mony referred  to  in  Ihls  opinion,  we  cite  the 
case  of  EaUnB  t.  Susqndumna  Mutual  Fire 
Ins.  Co.,  by  the  Supreme  Court  <tf  Penn^l- 
vanla,  IIS  Pa.  S86,  6  AU.  224,  the  syllabus 
of  which  fiilily  reflects  the  holding  of  the 
court:  "It  Is  competent  for  a  flre  Insurance 
company  to  waive  a  condition  in  its  policy 
that  the  cominny  should  not  be  liable  •  *  * 
until  the  premium  is  actually  paid;  and 
where  the  course  of  business  betwerai  the 
company  and  one  of  its  agoits  tends  to  show 
that  the  company  was  accustomed  to  sub- 
stitute the  personal  liability  of  the  agent  tot 
premiums  received  in  the  place  of  the  se- 
curity which  the  suspencdon  clause  in  the 
policy  afforded,  *  •  •  the  case  should  be 
submitted  to  the  Jury.**  Also  see  1^  case  of 
Kilbom  V.  Prudential  Insurance  Co.,  99  Minn. 
176, 108  N.  W.  861. 

The  Supreme  Court  of  the  United  States, 
in  the  case  of  Ejiicfcerbocker  Insurance  Com- 
pany V.  Norton,  96  U.  S.  234,  24  li.  Ed.  691, 
In  speaking  of  tlila  matter  said:  "That  it^ 
(meaning  the  Insurance  company)  did  author- 
ize Its  agents  to  takes  notes.  Instead  of  mon- 
ey,  for  premiums,  is  perfectly  evident,  from 
its  constant  practice  of  receiving  ^uch  notes 
when  taken  by  them.  That  it  authorized 
them  to  grant  indulgenee  on  these  notes,  if 
the  evidence  is  to  be  believed,  is  also  appar- 
ent from  like  practice.  It  acquiesced  in  and 
ratified  their  acts  In  this  behalf.  For  a  long 
period  It  allowed  them  to  gLve  an  indnlgeiiw 


of  90  days;  after  that  of  60  days;  then  30 
daya  It  is  vain  to  contend  that  it  gave 
them  no  authority  to  do  this,  when  it  con- 
stantly allowed  them  to  exercise  such  author- 
ity, and  always  ratified  their  acts,  notwitb- 
standlng  the  language  of  the  written  instru- 
ment" 

The  Iowa  Supreme  Court,  in  the  case  of 
Klmbro  v.  New  York  Life  Insurance  Co.,  108 
N.  W.  1026.  12  U  B.  A.  (N.  S.)  427,  referred 
to  In  fbSa  (^^on  upon  another  point.  In 
commenting  upon  this  particular  xoatter, 
said:  "  *  *  *  It  was  a  common  practice, 
known  to  and  approved  by  the  company,  for 
agents  to  take  such  notes  payable  to  them- 
selves, and  charge  themselves  therewith  Id 
their  agency  accounts,  the  company  holdli^ 
the  agents  responsible  as  for  a  cash  collec- 
tion. •  *  *  The  giving  of  the  note  In- 
stead of  cash  in  advance  by  the  applteant 
will  not  Invalidate  the  Insurance,  if  the  con- 
tract be  otherwise  complete" — cUtog  and  us- 
ing the  same  cases  as  anttaority  on  this  same 
point  as  used  by  us  above. 

In  the  case  of  life  Ina.  Go.  of  Virginia  v. 
Hahrston.  108  Ta.  848,  62  S.  B.  1064, 128  Am. 
St  Rep.  969.  It  is  said:  "In  this  case,  the 
q>ecial  agea^  Ayies.  had  given  the  bond  of 
a  guaranty  company  to  make  good  all  that 
Inight  be  due  by  him  to  0te  insurance  com- 
pany ;  and  it  appears  from  the  evldmee  of 
ttie  general  agent  that  It  was  a  inractlce, 
known  to  and  aniroved  by  the  company,  for 
agents  to  take  such  notee,  payable  to  dion- 
selves,  and  charge  themselvea  Cberenltb  in 
their  agency  account,  the  company  holding 
0ie  agent  reaponslble  aa  tor  a  cash  collec- 
tlm."  And  practically  to  the  same  eOect  is 
the  Case  of  New  Tork  Uta  Ins.  Co.  v.  Pike, 
51  Colo.  238,  117  Pac  903;  by  the  Supreme 
Court  of  Colorado. 

[1, 2]  While  the  eWdence  does  tend  to  show 
that  Wellborn  remitted  to  the  insurance  com- 
pany when  he  made  his  collections,  and  in 
the  particular  instance  as  to  tlte  Brown  poli- 
ty, (xedlted  the  eollectton  in  the  bank  to 
the  Insurance  company;  hut  It  is  also  rea- 
sonably  and  fidrly  persuasive  that  the  com- 
pany Intended  to  extend  the  credit  to  Wen- 
bom,  and  to  pumlt  him  to  eztokl  credit 
to  the  insured,  and  the  evidence  la  witb- 
out  contradiction  that  when  the  telethons 
communications  between  Nelson  and  Brown 
occurred,  heretnafter  dlsdosed,  ttie  latter 
was  In  good  health.  And  as  the  Supreme 
Court  of  South  Carolina  expressed  it,  In  the 
case  of  Dargan  v.  Equitable  Life  Assur.  Soc., 
71  S.  C.  360,  61  S.  B.  126:  "If  there  was 
a  constructive  delivery  upon  credit  tor  the 
premium  at  any  moment  before  the  Insured 
became  In  bad  health,  the  subsequent  Illness 
of  the  Insured  could  not  change  the  status, 
or  defeat  a  recovery  upon  the  policy;  cer- 
tainly If  the  insured  died  within  the  period 
of  the  probable  credit" 

13]  This  case  is  also  authority  fbr  the 
proposition  that,  If  the  local  agmt  receiv- 
ing It  Isr  deUmr  zetalnad  Om  cavbodr  of 
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tbe  poller  by  the  request  of  tbe  Insuied,  that 
was  some  evidence  to  go  to  the  Jury  on  the 
question  of  delivery.  "If.  therefore,  the 
agent  of  the  defendant,  after  notifying  the 
insured  Oat  he  had  the  policy  for  ddivery. 
recelTcd  Instructions  from  the  Insured  to 
hold  tbe  iwUcy  tor  the  Insured,  and  ao  held 
the  policy,  there  was  eTldence  of  a  constmc- 
tlve  delivery  of  the  policy  to  the  Insured 
while  in  good  health" — meaning,  of  course, 
as  applicable  to  the  facts  in  that  case,  which 
upon  the  distinct  point  Is  rather  applicable 
to  the  fSaets  here.  We  are  not  citing  the 
above  cases  as  wholly  applicable  on  account 
of  a  total  slndlitude  of  the  facts,  but  think 
the  facts  are  sufficiently  similar,  superin- 
ducing the  prtudples  enunciated,  to  make 
them  pertinent;  and  as  said  by  the  Supreme 
Court  of  Virginia,  In  the  Hairston  Case,  su- 
pra, 106  Ta.  862,  e2  S.  E.  1065. 1066.  128  Am. 
St  RepL  9S0:  •'Om  view  is  *  *  *  that 
the  policy  was  in  eHect  in  this  case  (unless 
defeated  upon  other  grounds),  because  the 
company,  through  Its  general  agott,  knew 
of  all  that  had  taken  place  between  the  spe- 
dal  agent  and  the  Itaaured,  and  because,  un- 
der the  drcnmstanoes  of  the  case,  and  in  ao- 
cordance  wlUt  the  practice  of  the  company, 
-  there  had.  been,  as  between  the  applicant  and 
the  company,  a  payment  of  the  prunlum  be- 
fore the  policy  was  delivered." 

It  is  true  that  WeUbom  indicates  tiiiat  tlie 
Brown  application  was  the  beginning  of  his 
individual  connection  with  the  company  re- 
ferable to  his  general  agency;  but  the  tes- 
timony la  quite  susceptlUe  of  the  oonstmc- 
tlon  that  in  some  capacity,  or  associated 
with  another,  he  had  had  dealings  with  the 
company  and  understood  Its  custom  and  man* 
uer  of  conducting  its  business  In  this  re- 
spect, and  his  particular  Individual  agency 
lasted  for  several  months  subsequent  to  the 
time  of  his  8MK>lntmait  Though  the  sub- 
onUnate  agent.  Nelson,  sustained  In  a  sense 
a  direct  relationship  to  the  company  as  to 
its  business  by  virtue  of  his  contract  with 
tbe  company,  however,  it  cannot  be  said,  con- 
sidering the  record  here,  that  his  acts  con- 
nected with  the  transaction  effectuating  this 
Policy  are  referable  to  the  special  agency. 
He  was  also  acting  for  Wellborn,  who  was 
acting  for  the  company ;  and  If  Nelson's  acts 
la  connection  with  the  transaction,  if  they 
had  been  performed  by  Wellborn,  would  have 
bouid  the  company,  they  are  not  tbe  less 
binding  on  the  company  because  manifested 
by  Nelson  where  he  touched  the  matter. 

[4]  Nether  are  we  able  to  agree  with  ap- 
pelant that  Nelson,  being  an  agent  of  the 
company,  was  unable  to  become  the  cnsto- 
*l&ii  of  tbe  insured  as  to  the  particular  poli- 
cy. Phcenix  Assnrance  Co.  of  London  v.  Mc- 
Anthor,  116  Ala.  659,  22  South.  903,  67  Am. 
8t  Bep.  IM;  Young  v.  St  Paul  Fire  &  Ma- 
rine Ins.  Co.,  68  S.  C.  387,  47  S.  B.  682. 

tipou  the  matter  of  waiver  of  the  payment 
«t  tbe  pranium,  appellant  Insists  that  tbe 


foUowing  statute  (Bev.  St  1911,  art  4968, 
c  15,  tit  71)  Is  apiOicable:  "Any  person 
who  shall  solicit  an  ai^Ucation  for  insurance 
upon  the  life  of  another  shall  In  any  con- 
troversy between  the  assured  and  his  bene- 
ficiary and  the  company  •  •  •  be  regard- 
ed as  the  agent  of  the  company,  and  not  the 
agent  of  the  insured,  but  such  agent  shall 
not  have  the  power  to  waive,  change  or  alter 
any  of  the  terms  or  conditions  of  the  appli- 
cation or  -policy."  As  applicable  to  the  im- 
mediate question  under  discussion  as  to  a 
waiver  by  the  soliciting  agent  of  the  pay- 
ment of  the  premium  In  cash,  we  hold,  being 
bound  by  the  verdict  of  the  Jury  upon  the 
evidence,  that  the  company  Its^  had  waived 
the  payment;  and  that  the  egeaA  had  the  au- 
thority to  otend  the  credit  as  he  did. 

However,  the  question  remains,  and,  as  we 
view  the  causey  it  Is  the  Important  Issue  in 
the  case:  Did  tbe  Insurance  company  and 
the  insured  make  a  contract  when  the  com- 
pany's agrait  bad  tbe  tel^one  convenation 
hereafter  mentioned,  and  the  company  re- 
fused to  issue  the  15-year  endowment  i>olicy 
upon  the  original  application  at  Vie  Insured, 
and  substituted  a  10-year  endowment  with 
an  increased  premium  upon  a  new  applica- 
tion pr^red  by  the  company.  In  every  re* 
■vect  a  duplicate  of  the  orlghuU  ai^llcation, 
exc^t  a  difference  In  tibe  term  and  premium^ 
with  imitntctlonB  to  Wellborn  ta  accordance 
with  the  foUowiUff  letter,  dated  April  26» 
1911:  "Inclosed  I  band  yon  policy  No.  062, 
on  the  life  of  Willis  B.  Brown.  This  you 
will  note  Is  a  ten-year  endowment  O.  G.  poli- 
cy, instead  of  a  flftem-year  radowment  G.  G. 
policy,  as  applied  for.  The  application  com- 
mittee made  tills  change,  because  of  the  re- 
ports received  in  r^ard  to  appUcant's  hab- 
its. We  trust  that  you  will  have  no  difficulty 
in  delivering  tUa  polIc7>  and  Inclose  here- 
with  new  application  to  be  signed  in  the 
event  you  deliver  this  policy." 

Condensed  from  appellant's  brief,  which  is 
a  fair  presentation  of  the  record,  the  evi- 
dence discloses  that  Brown  during  this  time 
resided  about  40  miles  from  Snyder.  When 
Wellborn  took  the  first  or  original  application 
for  a  16-pay  policy  on  March  21, 1911,  he  ac- 
cepted from  Brown  a  note  made  payable  to 
himself  for  $427.06,  due  October  1,  1911,  un- 
derstood between  them  to  be  the  first  premi- 
um payment  on  the  policy  as  applied  for. 
Before  the  insurance  company's  letter  quot- 
ed above  reached  Snyder,  inclosing  tbe  new 
policy  and  the  application,  Wellborn  had 
gone  to  Dallas  on  account  of  sickness,  and 
the  letter  mentioned  was  opened  by  the  sub- 
ordinate agent  W.  W.  Nelson,  who  sometimes 
worked  with  Wellborn  In  the  Insurance  busi- 
ness, having  a  desk  In  the  latter's  office  In 
Snyder,  and  having  charge  of  the  office  when 
WelltKHTi  was  away.  Nelson  "pigeonholed" 
the  new  application  and  policy  until  Mr. 
Wellborn  returned  from  Dallas,  the  former 
then  reporting  to  the  latter  that  the  policy 
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was  there,  and  ttiereapon  Wellborn  Instruct- 
ed Nelson  "to  phone  Mr.  B0I7  Brown  and 
Htate  to  Mm  the  difference  in  the  price 
and  find  out  what  he  wanted  to  do." 
"Nelson  reported  to  Wellborn  tlie  noct 
day  that  he  had  done  as  requested,  and 
that  Mr.  Brown  said:  It  was  all  right 
He  would  be  down  in  a  couple  of  weeks 
and  get  It'  Nelson  says  that  on  or  about 
the  2d  or  Sd  day  of  June,  1911.  at  the  in- 
stance of  Wellborn,  he  had  a  conrersatlon 
over  the  phone  with  Brown,  as  follows:  'I 
told  Mr.  Brown  that  we  had  his  policy,  and 
that  It  had  been  there  quite  a  good  while, 
and  that  we  conli3  not  ke^  It  any  longer; 
that  we  either  had  to  return  it  or  deliver  it 
and  if  he  didnt  want  it  we  would  hare  to 
send  it  back ;  that  he  told  me  to  keep  it  for 
him  until  he  came  down.  I  told  Mr.  Brown 
that  the  reason  we  had  not  sent  the  policy 
by  mail  was  because  it  was  not  the  kind  he 
apidied  tot  ;  that  it  was  a  ten-year  instead 
of  a  flfteen-year,  and  would  cost  about  $200 
more  a  year,  and  he  said,  "That  is  all  right; 
keep  It  for  me  nntll  I  come  down."  In  re- 
gard to  paying  the  additional  premium  he 
said.  "I  will  make  that  aU  right  with  you 
whoi  I  come  down."  In  tliat  conrweatton  I 
didn't  Bsy  anything  to  Mr.  Brown  about  sign- 
ing any  other  or  additional  application.  In 
tUat  conversation  he  said  he  would  be  down 
in  abont  two  weeks.  After  the  oonvarsatlon 
I  took  the  policy  out  of  Uie  ofltoe  and  put  It 
with  my  private  papem.*** 

The  evidence  tnrthn  dlaclosea  tbat  he 
placed  the  same  in  a  private  receptacle  of 
Ilia  at  a  certain  bank.  The  oonvwsation  of 
NeHflon  with  Brown  ova  the  telephone  was 
upon  the  previous  Saturday  before  the  death 
of  Brown  on  the  following  Wednesday. 
Brown  never  signed  the  application  and 
never  had  the  manual  possession  of  tite  poli- 
cy. The  note  to  WellbOTn  Indnding  tiie  addi- 
tional premium  called  for  in  the  new  policy, 
was  paid  to  Wellborn  after  Brown's  death. 

[S]  On  oonalderatlon  of  the  decbdona,  and 
in  tracing  the  progress  of  the  law  upon  the 
subject  there  is  Indicated  a  devtiopment  of 
a  doctrine  In  the  nature  ot  equitable  esbv- 
pel  where,  though  agents  violate  the  instruo- 
tions  of  their  prlncbiala,  the  latter  are  liable 
If  tiie  act  is  performed  within  ttie  ajvazent 
scope  of  the  authority,  wfaldi  Is  tantamount 
to  actual  authority.  A  slmpliflcatkm  of  the 
status  of  this  case,  if  we  view  It  correcf^, 
may  to  some  wtent  taiA  to  Its  sotutiiHi.  If 
the  proper  oBlcsr  at  the  home  offloe,  having 
the  aatfaOTlty  to  deliver  the  poUcy,  had  tele- 
phoned  Brown  the  same  communication  Well- 
born did,  or  that  Nelson  did  for  Wdlbom, 
and  Brown  had  answered  In  flie  same  maur 
oer  he  rolled  to  Nelson,  and  the  particular 
officer  delivered  It  to  some  bank,  assuming 
that  he  was  so  Instructed  by  Brown,  with 
the  understanding  that  Brown  would  arrange 
for  the  premium  when  he  -came  to  Amarillo, 
and  the  latter  suffered  an  accidental  death 
the  following  day,  would  the  company  have 


been  liableT  If  the  officer  mentioned  had 
neglected  to  inform  Brown,  through  Inad- 
vertence or  otherwise,  that  the  president  of 
the  company  had  Instructed  him  not  to  de- 
liver the  policy  until  the  snbstltnted  applica- 
tion was  signed  by  Brown,  would  the  com- 
pany have  the  right  to  say  to  the  beneficinry, 
"There  is  no  contract ;  the  minds  of  the  par- 
ties never  met"  To  ext^d  the  illustration : 
If  Brown  had  stepped  to  the  counter  of  the 
particular  officer,  and  upon  inquiry  it  was 
explained  to  Mm  that  the  policy  was  the 
same  as  the  one  applied  for,  except  that  it 
waa  a  10-year  endowment  instead  of  a  15- 
year,  and  the  annual  prmium  was  $600  in- 
stead of  9400,  and  Brown  had  said,  "AU 
rifiAit"  and  had  actually  paid  the  $600  In 
cash,  and  in  deecending  the  steps  had  broken 
his  neck ;  would  the  company  have  ttie  right 
to  say  to  the  benefltdary:  "The  presld^t 
prepared  a  new  application,  with  instruc- 
tions to  procure  Ite  execution  upon  delivery 
of  the  policy,  and  the  contract  was  never 
completed.  Brown's  first  application  was  re- 
jected, and  the  delivering  officer  bad  no  pow- 
er to  deliver  it  except  upon  private  instruc- 
tions of  the  president  ot  the  company  requir- 
ing the  execution  of  a  new  application,  and 
Brown  was  notified  by  the  policy  that  the 
application  and  the  policy  constituted  the  en- 
tire contract,  and  as  Brown  never  signed  the 
substituted  application,  and  as  he  was  bound 
to  know  fiiat  Ou  new  poUcy  delivered  to  him 
was  a  mere  counter  proposition,  the  mln*^ 
of  tiie  parties  never  met  upon  what  the  com- 
pany inten^d  to  offer  and  the  policy  was 
never,  in  law,  delivered." 

In  a  case  where  the  company's  agent  had 
prepared  an  ai^Ucatlon  for  the  insured,  sign- 
ed by  the  latter,  and  the  question  was  asked 
as  to  otlier  insurance,  and  the  written  an- 
swer was,  "No  other,"  and  the  Insured  had 
$10,000  of  co-operative  insurance,  which  the 
agent  although  informed,  did  not  r^ard  as 
Insarance^  tiie  Supreme  Court  of  the  United 
States  said :  "His  act  (meaning  the  agoit's) 
In  wrtUng  the  answer,  whidi  Is  alleged  to  be 
nntnuk  was  onder  tlie  circumstances  the  act 
of  the  company.  If  he  had  applied  In  person 
to  the  home  <^Dce  for  Insurance,  stating  In 
reqkonse  to  the  question  as  to  other  Insurance 
the  same  facts  communicated  by  him  to 
Boak  (the  8oli<dtlng  agent),  and  the  company, 
hy  its  principal  f^cer,  having  authority  In 
the  premises,  had  then  written  the  answer, 
'None.'  It  could  not  be  doubted  tliat  the  com- 
pany would  be  estopped  to  say  that  Insur- 
ance in  co-operative  societies  was  insurance 
of  the  kind  to  whldi  the  question  referred 
and  about  which  It  desired  information  be- 
fore oonsnmmating  the  cmtract  The  same 
result  must  folhiw  whore  negotiations  for  in- 
surance are  had  under  like  circumstances  be- 
tween the  Insured"  and  Oie  went  of  the  com- 
pany. '  CSontlnental  Ins.  Co.  v.  Chamberlain. 
132  U.  S.  811.  10  Sup.  Ot  87.  38  L.  Ed.  341. 

We  believe  that  a  critical  analysis  ot  the 
cause  of  Kimbzo'v.  New  York  life  Ins.  Co., 
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108  N.  W.  102D,  12  L.  R.  A.  (N.  S.)  427.  by 
the  Supreme  Court  of  Iowa,  sustains  this 
view  when  the  status  of  the  facts  of  that 
case  is  correctly  weighed  and  balanced.  The 
applicant.  Klmbro,  when  he  signed  the  appli- 
cation for  insurance,  executed  his  note  for 
tbe  first  premium  to  the  local  agent  of  the 
insurance  company.  The  company,  on  re- 
ceipt of  the  application,  concluded  not  to  is- 
sue the  policy  applied  for,  but  forwarded  to 
the  agent  a  dUferent  policy  to  be  submitted 
to  Klmbro.  Tbe  soliciting  agent  made  no 
mention  of  the  change  in  the  policy,  but  sim- 
ply communicated  to  Klmbro  through  the 
mall  of  the  receipt  of  the  policy,  stating  in 
substance  that  he  had  been  apprehensive  that 
Klmbro  might  be  rejected,  but  was  pleased 
to  say  that  the  policy  had  arrived,  and  that 
be  would  call  upon  Klmbro  the  next  pay 
day  and  driver  the  same  to  him.  Tbe  com- 
pany, in  mailing  this  policy  to  the  soliciting 
agent,  called  the  latter's  attention  to  the 
change  in  the  policy,  directing  him  to  sub- 
mit the  same  to  Kimbro,  with  proper  expla- 
natloiiB,  for  aoceptanoe,  if  found  satisfacto- 
ry, which,  as  stated,  the  agent  failed  to  do. 
The  agent  and  Klmbro  had  an  agreement  for 
credit  with  reference  to  the  payment  of  the 
premium,  and  the  latter  was  entirely  inno- 
cent of  the  company's  declination  of  the  for^ 
mer  application,  and  was  immediately  taken 
8l(A  and  died  before  the  maturity  of  the  cred- 
it. The  court  in  effect  held  that  from  the 
forwarding  of  the  application,  and  the  com- 
munication by  the  agent  to  Kimbro  that  the 
policy  had  been,  received,  the  applicant  had 
tbe  ri^t  to  assume  that  his  application  was 
accqited  as  proposed  and  that  the  contract 
w&a  closed;  the  agent  having  tbe  apparent 
authority  to  notUCy  the  insured  his  proposi- 
tion was  accepted  and  to  deliver  the  policy. 
The  Supreme  Court  of  Iowa  said:  "That 
agent  was  Its  [the  company's]  representative^ 
not  only  to  receive  and  forward  the  applica- 
tton,  but  was  also  its  representative  express- 
ly antboxiced  to  complete  the  negotiations 
and  deliver  the  policy  which  tbe  appellant 
prepared  and  returned  for  the  applicant's 
acceptance.  He  was  the  only  medium  through 
whom  tbe  business  between  the  contracting 
paxUea  was  carried  on.  Within  the  scope  of 
tbat  emplfQrment,  bis  band  was  the  appel- 
lant's band,  bis  vcdoe  was  Its  Tolce,  and  bis 
promlM  and  assurances  were  tiie  promisee 
and  aasnranees  of  bis  principal,  notwith- 
standing any  undlaclosed  Instructions  or  lim- 
itations yriti^ng  in  tala  contract  of  onploy- 
ment" 

It  wu  alleged  in  tbat  case  by  the  com- 
pany that  the  instruction  with  reference  to 
tbe  new  policy  and  tbe  rejection  of  tbe  ap- 
[Akatlon  was  never  carried  out  by  tbe  agent, 
and  that  Kimbro  never  consented  to  receive 
or  accept  the  snbstitnted  policy,  and  no  con- 
tract of  Inmnuue  was  ever  consummated  or 
agreed  upon.  The  beneficiary  replied  that 
tbe  conwony  was  estopped  by  the  acts  of  its 
Agfiat  to  deny  tbe  existence  of  tbe  contract 


or  the  company's  liability  thereon.  Tile  Su- 
preme Court  of  Iowa,  In  the  Klmbro  Case, 
supra,  in  adopting  the  language  of  the  Su- 
preme Court  of  Kansas  In  the  case  of  Pre- 
ferred Accident  Ins.  Co.  v.  Stone,  61  Kan. 
48,  SS  Paa  986,  further  said:  "It  is  argued 
that  these  statements  were  by  an  agent 
whose  powers  were  limited  and  special,  and 
that  ttie  company  was  not  bound  by  tbem. 
♦  •  •  It  was  the  custom  of  the  company 
to,  deliver  policies  on  accepted  applications 
through  Its  local  agents,  and  also  through 
them  to  return  premiums  paid  on  applica- 
tions whl<^  it  rejected.  This  auallfled  the 
agent  to  Impart  informatltm  In  respect  to 
those  things  which  were  to  be  done  by  blm. 
The  giving  of  information  In  respect  to  a 
thing  whl(^,  when  to  be  done,  the  company 
would  intrust  to  him  to  do,  came  wltbln  tbe 
scope  of  his  authority." 

Of  course,  as  Illustrated  by  tbe  cases  dted 
by  appellant.  Insurance  Company  v.  Young, 
23  WaU.  86,  23  Bd.  152,  and  Mohratadt 
V.  Mutual  Ufe  Ins.  Co.,  115  Fed.  82,  52  C.  C. 
A.  676,  where  the  applications,  or  proposals 
for  insurance,  have  been  rejected  by.  tbe  in- 
surer, and  the  latter  makes  counter  proposi- 
tions in  tbe  nature  of  dUferent  policies, 
which  were  never  accepted  In  reality  by  the 
insured,  the  original  applications  are  extinct 
Necessarily  the  applkant  for  Insurance  could 
not  recover  apon  the  old  application,  as  it 
was  never  accepted  by  the  company ;  and  the 
recovery  upon  the  new  policies,  or  counter 
propositions,  is  equally  fatal,  as  tbe  same 
were  never  accepted  by  the  Insured.  Tbe  ele- 
ment entering  into  tbe  case  here  is  however 
entirely  lacking  In  the  cases  cited. 

[$]  We  think  tbe  pleadings  of  appellee,  the 
charge  of  the  court,  and  tbe  evidence  sustain 
the  case  in  accordance  wltb  tbe  doctrine 
stated;  if  we  are  correct  In  our  conception 
of  this  doctrine  as  applicable  to  tbe  cause, 
tbe  original  application  being  In  every  re- 
spect conformable  to  tbe  policy  stated,  ex- 
cept aa  to  tbe  difference  mentioned,  and  tbe 
conduct  of  tbe  parties  preventing  assertion 
by  the  insurance  company  that  it  had  not 
made  the  contract,  the  provision  of  the  con- 
tract, that  the  application  and  policy  consti- 
tuted the  entire  contract,  is  fulfilled;  the 
conduct  of  the  company  is  an  implied  asser- 
tion tbat  the  new  policy  is  based  upon  the 
old  application,  wltb  the  change  Indicated  in 
the  new  policy,  and  Brown,  if  he  bad  read 
the  new  policy,  would  necessarily  con<dude 
ttiat,  as  a  natural  inference;  the  company 
bad  led  blm  to  believe  it.  And  if  the  com- 
pany would  be  estopped  from  saying  that 
tbe  policy  bad  no  application  as  a  part  of 
tbe  contract.  Brown  would  be  equally  bound 
upon  tbe  old  application,  and  equally  es- 
topped. 

[7]  The  Supreme  Court  of  tbe  United 
States,  In  the  case  of  Union  ina.  Co.  v.  Wil- 
kinson, 13  WalL  235,  20  L.  Ed.  623,  said: 
"The  powers  of  the  agent  are  prima  facie 
coextensive  wltb  tbe  business  intrusted  to 


Digitized  by 


664 


106  SOUTSWBSTERN  RSPOBTBR 


(Teat. 


his  care,  and  wtn  not  be  narrowed  by  Uml- 
tations  not  communicated  to  the  person  witb 
whom  he  deals.  *  *  *  An  liunrance  com- 
pany, oBtablishlnK  a  local  agency,  most  be 
held  nsponslble  to  the  parties  with  whom 
they  transact  business  for  the  acts  and  dec- 
larations of  the  agent,  within  the  scope  of 
his  employment,  as  if  they  proceeded  from 
the  priudpal" — the  clearest  enunciation-  of 
the  doctrine  ot  Implied  power  we  have  been 
able  to  flnd^  See  Morrison  t.  Ins.  Co.,  ,69 
Tex.  353,  6  8.  W.  608,  609,  5  Am.  St  Rep.  63 ; 
Ins.  Co.  T.  Lee,  73  Tei.  641,  11  S.  W.  1024; 
Ins.  Co.  T.  Griffin,  59  Tex.  6l3,  514. 

We  do  not  think  the  statates  quoted  would 
*  apply  to  a  case  as  evidenced  by  this  record, 
and  the  main  charge  of  the  court,  with  the 
requested  chafes  submitted  by  the  court,  we 
think,  upon  the  whole,  presented  the  real  Is- 
sues in  the  case,  at  least  to  the  extent  of  not 
being  subject  to  the  complaints  made. 

[t]  The  constitutionality  of  the  sutute, 
providing  for  damages  and  attorney's  fees, 
in  the  event  of  liability  and  the  refusal  to 
pay  the  policy  within  the  time  spedfled  In 
the  statute.  Is  concluded  by  the  Supreme 
Court  of  the  United  States  in  the  case  of 
FldeUty  Mutual  Life  Ins.  Co.  t.  Mettler,  185 
n.  S.  308,  22  Sup.  Ct  662,  46  L.  Ed.  929. 
The  only  evidence  In  the  case  In  regard  to  the 
reasonableness  of  the  attorney's  fees  placed 
the  amount  at  $1,000,  with  the  pi^cate 
laid  as  to  the  amount  of  work  and  the  value 
of  the  same  in  cases  of  like  character  and 
based  upon  the  experience  of  the  witness. 

[f]  We  do  not  believe  that  the  court  arbi- 
trarily fixed  the  amount  in  the  charge,  but 
charged  the  Jury  to  find  as  attom^'s  fees 

$  ;  of  course,  an  irregular  presentation 

of  the  matter.  The  Jury,  however,  had  di»- 
cretlon  as  to  amount,  as  it  was  not  fixed  by 
the  court;  but  we  are  Inclined  to  think  the 
Jury  found  properly  upon  the  only  proof  offer- 
ed. No  special  charge  was  requested  on  this 
point,  and  we  are  not  advised  as  to  how  any 
Injury  could  have  resulted,  or  an  Improper 
verdict  was  produced  by  the  Irregularity. 

[It]  Tlie  complaint  as  to  the  admission  of 
testimony  In  one  Instance  Is  cured  by  one 
of  appellant's  requested  charges;  in  another, 
the  modification  to  the  bill  of  exceptions 
appended  by  the  court  clearly  makes  the  tes- 
timony admissible;  In  another  instance,  the 
cases  ot  Insurance  Go.  v.  EJastman,  95  Tex, 
37,  64  S.  W.  863,  and  Nat  State  Bank  v. 
BIcketts  (Civ.  App.)  152  S.  W.  648,  649,  ex- 
hibit the  admissibility  of  the  testimony ;  and 
aa  to  a  portion  of  Nelson's  testimony,  with 
ref^nce  to  what  occurred  between  Nelson 
and  Brown  in  the  telephone  conversation, 
Mr.  Smith,  at  one  time  the  general  manager 
of  the  company,  and  a  witness  in  Its  behalf, 
testified  that  Nelson  told  him  the  same  thing 
after  the  death  of  Brown,  whlidi  was  In  con- 
formity with  Nelson's  teatlniony  upon  the 
trial. 

We  have  attempted  to  carefully  consider 
the  assignments  of  the  appellant  in  this 


cause,  and  conclude  upon  the  whole  that  the 
Judgment  of  the  trial  court  shonld  be  in  alt 
things  affirmed,  overruling  all  aaalsnmenttf 
not  qpedflcally  mentUmed. 
Affirmed. 

HUFF,  a  J.,  not  aittlng. 

On  Motion  for  Rehearing. 

HENDRICKS,  J.  In  this  cause  the  record 
Is  susc^tible  of  the  construction  that  Well- 
born Bros,  were  the  general  agents  of  the 
Insurance  company.  The  contract  between 
them  in  writing  was  signed  by  them  as  gen- 
eral agents,  and  provided  that  the  ai^t^lant 
had  appointed  "said  second  party  as  its  gen- 
eral agents";  and  considering  the  territory 
embraced  In  aald  contract,  with  the  powv 
delegated  to  them  to  appoint  subordinate 
agents,  and  the  absence  of  any  evidence  con- 
tradictory of  such  an  inference.  Justifies  the 
conclusion  that  their  relation  to  the  company 
was  ot  such  capacity. 

.  The  record  Indicates  4iiat  a  confidential 
statement  was  made  on  a  blank  form  fur- 
nished by  the  company,  and  we  clearly  think 
by  this  form,  with  the  answers  thereto,  in 
connection  with  the  testimony  of  Mr.  Broth- 
WB,  the  secretary  of  the  company,  and  Mr. 
Wellbom,  the  general  agent  and  Nelson,  the 
subordinate  agent,  that  it  was  contemplated 
by  the  company  that  Its  agents  might  take 
notes  for  premiums  or  extend  credit  to  ap- 
plicants for  policies  for  the  purpose  of  ob- 
taining Insurance.  It  did  indicate  Qiat  notes 
were  taken  at  agents*  risk,  but  the  company 
also  desired  a  description  of  the  same,  and 
indicated  that  no  cash  might  be  paid  at  all, 
by  the  question  to  the  agent  "Have  you  re- 
ceived any  cash?"  And  the  further  recita- 
tion by  the  company  In  this  confidential  state- 
ment Indicates  tiiat  a  settlement  for  the 
first  premium  may  be  made  in  a  different 
manner  than  that  of  a  cash  payment  >8 
follows:  "If  no  settlemoit  has  been  made  for 
first  premium,  state  how  and  whoi  It  is  ex- 
pected to  be  made.**  In  this  Instance,  the 
statement  of  the  agent  was,  as  to  the  settle- 
ment of  the  first  premium  for  the  insurance 
first  applied  for  by  the  applicant,  Brown, 
that  the  settiement  for  the  first  premium 
would  be  made  the  1st  day  of  October,  1911: 
and  Mr.  Brothers,  the  secretary  of  the  appel- 
lant testified:  "We  issued  this  policy  in  suit 
on  the  original  confidential  r^rt"  etc. 

The  appellant  seems  to  be  aeriooaly  in- 
sistent In  this  matter  that  we  erred  in  con- 
cluding that  the  evidence  aappCHrted  the 
Jury's  verdict  In  regard  to  the  otenslon  of 
credit  to  Wellborn  by  the  company  and  the 
power  of  the  latt»  to  extend  credit  to  Brown 
for  the  premium.  Unless  for  amne  l^al 
reason  the  power  could  not  be  enrdaed  by 
the  company,  upon  the  theory  In  soi^ort 
of  the  Jury's  verdict,  the  end«MB  was  am- 
ply sufficient  Aa  expressed  by  the  Supreme 
Court  of  MasaacbnaettB,  however,  la  a  fire 
Insurance  canse^  npon  part^  a  stmllar  atate 
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of  fiMtB  (WUte  r.  OonxL  Idb.  Co.,  120  Mass. 
832) :  'It  l8  a  Hair  Inference^  from  all  Otis, 
tbat  tbt  duly  antborlBed  aguit  of  the  com- 
pany tills  case  a  geneial  ageot  dealiiig 
wlOi  a  mibonUnate  leprenntatlTe]  bad  ao- 
*  c^;»ted  ttte  IndlTldnal  ciedlt  of  Himt  aa  a 
paymmt  of  the  reqnlied  premlnm.  It  Is  not 
a  question  of  waiver,  tor  parol  agreement,  of 
an  express  stipulation  in  a  written  contract, 
wtthln  the  cases  dted  by  the  defendant  It 
is  rather  a  compliance  with  the  ccmdltlon 
required  to  give  Talidlty  to  the  policy,  wlUi- 
in  a  large  (dass  of  cases  in  which  It  Is  held 
sufficient.  Tayloe  t.  Merchants*  las.  Co.,  9 
How.  300-402  [IS  L.  Ed.  187] ;  Miller  v.  Life 
Ins.  Co.,  12  Wall.  285-303  [20  L.  Ed.  398]; 
Sheldon  T.  Atlantic  Ins.  Co.,  26  N.  Y.  460  [84 
Am.  Dec.  21S];  Sheldon  t.  Connecticut  Life 
Ins.  Co.,  25  Conn.  207  [65  Am.  Dec.  565]; 
Bouton  V.  American  life  Ina.  Co.,  25  Coon. 
542."  The  following  additional  authorities, 
in  certain  portions  of  the  different  opinions, 
are  distinctly  upon  the  point:  Fidelity  & 
Casualty  Co.  of  N.  T.  t.  Wllley  (C.  C.  A. 
3d  Clrc.)  80  Fed.  499,  25  C.  C.  A.  593;  Miss. 
Valley  Life  Ins.  Co.  t.  Neyland,  72  Ky.  (9 
Bush)  435-437;  Wythevllle  Insurance  & 
Banking  Co.  v.  Teiger,  90  Va.  277,  18  S.  E. 
196;  Lebanon  Mutual  Ins.  Co.  t.  Hoover,  113 
Pa.  8W,  8  Atl.  164,  57  Am.  Rep.  511. 

Appellant  asserts  that  the  evidence  totally 
fails  to  Justly  our  statement  to  the  effect 
that  Nelson,  the  subordinate  agent,  report- 
ed to  Wellborn  the  next  day  that  he  had 
notified  Mr.  Brown  over  the  telephone,  Id  re- 
gard to  the  policy  and  the  disposition  to  be 
made  of  the  same,  and  reported  to  Mr.  Well- 
bom  that  "Mr.  Brown  said  It  was  all  right; 
he  would  be  down  in  a  couple  of  weeks  and 
get  it"  We  accepted  this  statement  from 
page  17  of  the  appellant's  brief,  verified  by 
us  from  the  statement  of  facts,  and  there 
is  no  contradictoiT  statement  In  the  brief 
of  the  Inference  and  the  fact  stated.  We  are 
now  referred  to  the  record  that  this  Is  not 
true  on  account  of  certain  testimony,  but  in 
reeding  all  the  testimony  closely  we  are 
dearly  of  opinion  tbat  it  was  a  matter  en- 
tirely for  the  Jury. 

[11]  Appellant  says  that  the  finding  that 
Brown  "was  a  man  of  considerable  wealth, 
having  ample  means  and  resources,"  is  whol- 
ly immaterial.  It  is  clearly  material  on  the 
question  of  extension  of  credit 

Appellant  again  Insists  tbat  the  following 
statement  (as  quoted  by  It)  is  also  error: 
"The  note  to  Wellborn  Included  the  addi- 
tional premluQT  called  for  in  the  new  policy, 
was  paid  to  Wellborn  after  Brown's  death." 
nils  court  did  not  find  the  fact  attempted  to 
he  quoted  by  appellant;  It  found  tbat  "the 
note  to  WelltM»n,  ineUtMnp  the  additional 
premium  called  for  In  the  new  policy,  was 
paid  to  Wellborn  after  Brown's  death," 
whldi  Is  a  distinct  and  different  finding  from 
tbat  asserted  by  appellant 

Ajvellant  also  assigns  that  the  conrt  erred 


■is  tbat  part  of  the  oi^nlon  •  •  •  yrbiOi 
BoekB  to  analyse  and  apply  a  role  of  law 
as  laid  down  In  the  case  of  Klmbro  Insur- 
anoe  Company,  99  Mtnn.  176.  106  N.  W.  861,. 
^  *  *  because  In  that  case  there  was  noth- 
ing to  be  dme  by  the  Insured  except  to  re- 
ertve  tb»  iwlicy  and  the  agent  to  deUrer  tb» 
policy.  In  t&ct,  tihe  company  had  ddtveteA 
the  policy  when  It  mailed  It"  The  wrong 
page  number  of  the  Klmbro  Case  was  given. 
In  a  portion  of  the  opinion,  and  the  IDlbom 
Case,  99  Minn.  176, 108  N.  W.  881,  was  cited 
upon  another  point  In  a  different  porthm  of 
the  opinion,  and  which  holds  the  principle 
with  reference  to  the  mailing  of  the  policy 
when  the  contract  is  ftolly  executed  and  con- 
summated. The  Klmbro  Case  (Iowa)  108 
N.  W.  1025,  12  L.  R.  A.  (N.  8.)  421,  attempted 
to  be  analyzed  in  our  main  opinion,  was  cited 
by  us  upon  the  question  of  Implied  power  of 
the  agent  to  consummate  the  contract  of  In- 
surance, notwithstanding  the  secret  instruc- 
tions with  reference  to  the  signature  by  the 
insured  to  the  new  application  requested  by 
the  company  in  its  letter  to  the  agent;  and 
in  support  of  the  doctrine  we  further  dte- 
the  following  cases :  Life  Ins.  Co.  v.  Flndley. 
29  Tex.  Civ.  App  494,  68  S.  W.  606;  In- 
surance Co.  V.  Berwald  (Civ.  App.)  72  S.  W. 
436;  Woodman  v.  Garrington,  41  Tex.  Civ.. 
App.  29,  90  3.  W.  923;  Insurance  Co.  v.  Cal- 
vert (Civ.  App.)  100  S.  W.  1085;  Ina  Co.  v. 
Bowen  (Civ.  App.)  102  S.  W.  167;  Insurance 
Co.  V.  Owens  (Civ.  App.)  ISO  S.  W.  983;  In- 
surance Co.  V.  Ellis  (Civ.  App.)  187  S.  W.  187. 

We  conclude  tiiat  Wellborn,  or  Nelson,  in. 
his  stead,  Intended  to  deliver  the  i>olicy  when 
the  telephone  conversation  occurred  upon 
Brown's  accelptance,  after  an  explanation 
made  to  him  of  the  difference  in  the  term, 
and  the  difference  in  the  premium,  between- 
the  policy  applied  for  by  him  and  the  one 
forwarded  by  the  company.  The  new  applh 
cation  to  be  signed  by  Brown,  as  stated  in 
the  original  opinion,  was  the  same  as  the 
old  application  for  the  15-year  endowment — 
the  Inquiries  being  the  same,  and  the  an- 
swers of  Brown  adopted  by  the  company. 
When  Nelson  explained  this  difference,  with- 
out any  statement  with  reference  to  any 
new  application  to  be  signed,  with  the  only 
change  as  indicated,  and  Brown  accepted  the 
polity  as  changed,  we  think  the  minds  of 
the  parties  met,  and  the  policy  and  the  old 
application  constituted  the  contract  When 
the  company,  upon  the  application,  rejected 
the  15-year  endowment  and  reduced  It  to  a 
lO-year  endowment,  Mr.  Brotiiers,  the  sec- 
retary of  the  company,  Indorsed  the  cdd  ap- 
plication. "Rdssued,  see  No.  982,"  whldi 
latter  was  the  number  of  the  new  policy. 

[12]  We  do  not  think  that  the  statutes  on 
Insurance  avoid  a  policy  where  the  company 
extends  credit  and  rectives  an  obligation  of 
another  as  payment  of  the  finst  premium,  In- 
stead of  cash.  Article  4741,  R.  S.  1911,  says 
that  no  policy  of  life  Insurance  shall  be  la- 
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sued  or  dcdlT«red  In  ttda  state  tmleM  Oie 
contract  sliall  contain  a  proTlslon  sobstan- 
tlally  that  all  inemlamB  Bball  be  payable  In 
aaranoe,  either  at  the  home  office  of  the 
company  or  to  an  agent  of  the  company  npon 
a  delivery  of  the  rec^pt  signed  by  one  or 
nore  of  the  officers  who  are  designated  in  the 
policy,  and  required  a  farther  provision  in 
the  policy  that  the  policy,  or  poUcy  and  ap- 
plication, shall  constitate  the  tatSn  contract 
between  the  parties.  These  provisions  were 
In  this  policy.  Article  4964  Is  a  provision 
aimed  at  the  prevention  of  Insurance  com- 
panies discrlndnatlns  between  insored  of  the 
same  class  and  of  eanal  expectation  of  Uf  e 
in  tile  amount  of  paynwit  of  the  premiums 
to  be  dtarfed  for  sudi  Insorance ;  also  stat- 
Ing  that  life  insurance  companies,  or  their 
agents,  shall  not  make  any  contract  of  In- 
surance or  agreement  other  than  as  express- 
ed In  the  policy  Issued  thereon,  providing 
for  a  punitive  penalty  by  criminal  prosecu- 
tion and  an  additional  penalty  of  forfeiture 
•f  its  certiflcates  of  authority  to  do  business 
in  the  state. 

We  are  not  prone  to  believe  that  the  pro- 
vlfldons  of  the  statutes  were  Intended  to  pre- 
vent an  eztmslon  of  credit,  where  Insurance 
oompanies  thought  it  expedient  to  do  so,  in 
paym»t  of  preinlums  for  sndi  contracts. 
The  statutes  do  not  say  that  all  premiums 
shall  be  payable  in  advance  'In  cash,"  either 
at  the  home  oi&oe  or  to  the  agent  of  the  com- 
pany, and  in  tile  business  world  extensions  of 
credit  are  equivalent  to  cash.  We  are  not 
tncUned  to  think  that  these  statutes  coatem- 
plated  a  well-known  method  pursued  by  in- 
surance companies  was  to  be  prohibited  to 
them  in  the  conduct  of  their  business. 

Again,  If  we  are  mistaken  in  this  view,  It 
is  noted  that  article  4954,  In  prescribing  that 
an  insurance  company  or  agent  thereof  shall 
not  make  a  contract  other  than  as  expressed 
in  the  policy,  does  not  declare  that  the  pol- 
icy of  Insurance  shall  be  void.  Article  4954 
Is  in  substance  the  same  as  the  statutes  of 
several  states,  prohibiting  dtscrlmination  and 
rebates  and  containing  the  same  clause  with 
reference  to  the  company,  or  the  agent  there- 
of, making  only  that  contract  of  insurance  as 
expressed  in  the  policy,  and  the  tendency 
and  swing  of  the  decisions,  In  so  far  as  the 
question  of  rebate  is  concerned  (the  other 
question  we  are  not  able  to  find  decided).  Is 
against  the  proposition  that  the  policy  is 
void.  McNaughton  v.  Des  Moines  Life  Ins. 
Co.,  140  Wis.  214,  122  N.  W.  765;  Laun  v. 
Pac-  Mutual  Life  Ins.  Co.,  131  Wis.  555,  111 
N.  W.  660,  9  L.  R.  A.  (N.  S.)  1204 ;  Rldeout 
V.  Mars,  99  Miss.  199,  54  South.  801,  35  L.  B. 
A.  (N.  S.)  485,  Ann.  Cas.  1913D,  770. 

Again,  If  we  concede  that  the  statute  is  a 
prohibition  of  the  making  of  a  contract  for 
the  payment  of  a  premium  by  an  obligation 
Instead  of  by  cash,  the  question,  however,  la 
akin  to  the  principle  applied  by  the  Supreme 


Court  of  the  United  States,  In  eonstming 
Revised  Statutes,  {  5137  (0.  8.  Gomp.  St 
1901,  p.  8460),  an  act  of  CongroH  wtdcli  toT- 
bids  a  national  bank  to  loan  monay  asNm 
real  estate  as  security.  It  Is  not  necessary 
to  cite  the  repeated  holdings  of  the  Supreme 
Court  of  the  United  States  with  refemioe 
to  this  statute.  As  applicable  here,  however, 
the  Supreme  Court  in  the  case  of  National 
Bank  v.  Whitney,  103  U.  S.  89,  26  H  Bd. 
443,  said:  "The  statute  did  not  declare  snch 
security  void,  but  was  silent  on  the  subject; 
that  bad  Congress  so  intended  it  woidd  have 
been  easy  to  say  so.  and  It  can  hardly  be  pre- 
sumed that  this  would  not  have  tieen  done, 
instead  of  leaving  the  qnestlen  to  be  set- 
tied  by  the  uncertain  result  of  Utisatbrn  and 
Judicial  decision." 
Ifotion  for  rehearing  overruled. 

HUFT,  a  J.,  not  Bittlns. 


STATE  HXOHANOB  BANK  v.  SMITH. 
(No.  706B.) 

(Court  of  Civil  Appeals  of  Texas.  Dallas. 
Mardi  14.  1914.    On  Rehearing. 
April  11.  1914.) 

1.  Chattki.  Mobtqaoes  ({  173*)~-C%UlIHS  by 
Thisd  Pkbson— Attachment— Bioht  of  Ac- 
tion. 

A  chattel  mortgagee  out  of  possession,  but 
enutied  to  possrarion  at  tlie  time  of  the  levy 
of  an  attadiment  in  an  action  hj  a  third  per- 
son against  the  mortgagor,  may  «p*lnt<*"  the 
statntory  action  for  tlie  trial  of  the  ti^t  of 
property. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
g^e^  Cmt  Dig.  ||  307,  809.  816-326;  Dec. 

2.  Ohattbl  Mobtoaobs  (I  iSl*)— Nonfat- 
HBNT  OK  Debt  at  Matubitt— Biqht  or 

MOBTOAaSE. 

'  A  chattel  mortgage,  which  provides  that  in 
case  of  default  in  the  payment  of  the  notes  at 
maturity,  or  Id  case  the  mortgagor  sliall  ^late 
any  of  the  conditions  of  the  mortgage,  etc.,  the 
mortgafee  shall  have  the  right  to  immediate 
posaession  of  the  chattels  and  to  foreclose  the 
mortgage,  gives  to  the  mortgagee  the  right  to 
Immediate  posBession  for  nonpayment  of  tlie 
notea  at  maturity. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
ga^M^  Cent.  Dig.  U    282-28S;    Dec  Dig.  S 

3.  Chattel  MoaTOAOis  (|  173*)— Glaxub  or 
Thibd  Pbbsons— Riohts  or  nonbesident. 

A  nonresident  chattel  mortgagee,  out  of 
possewion,  but  entitled  to  posaession  at  the 
time  of'  the  levy  of  an  attachment  on  tiie  mort- 
gaged chattels  Id  an  action  hy  a  third  person 
against  the  mor^agor.  may  maintain,  tiiou^ 
a  nonresident,  the  statutory  action  for  the  trial 
of  the  right  of  property. 

[Ed.  Note.— ror  other  cases,  see  Chattel  Mort- 
gages. Cent.  Dig.  ||  307,  309,  316-326;  Dec. 
big.  I  173.*] 

4.  Chattel  Mobtqaobs  (i  173*)— Bights  or 
Claihants— Estoppel. 

A  chattel  mortgagee  who  fails  to  take  im- 
mediate possession  of  the  chattels  on  the  non- 
payment of  the  d^t  at  maturi^,  and  who  ac- 
cepts partial  payments  or  tbe  written  eoneeot. 
OQ  a  compromise  with  the  mortgagor  of  the 
mdebtedneBs,  after  the  levy  of  an  attachmeDC. 


*rer  otber  casee  see  lame  topic  and  Motion  NVMBBR  la  Deo.  Dig.  a  Am.  Dig.  Key-No.  Strlw  A  Btp'r  intaM 
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to  take  poMearion  of  di«  property  in  eontrorer- 
87  when  released  from  the  levy,  is  not  thereby 
estopped  from  maintuning  the  itatatory  action 
for  the  trial  of  the  right  of  the  property  at- 
tached In  an  aetlon  by  a  third  person  against 
tlM  mortgagor. 

JEA.  Note.— For  othsr  caae&  sea  Chattel  Mort^ 
gases.  Cent.  Dig.  H  SOT,  309,  8ie-826;  Dec. 
Dig.  S  173.*] 

On  Rehearing. 

5.  Apfui.  and  Ebbok  (J  11T7*)— Disposition 
or  Cas>  on  AppEAii— Bkmand  fob  Tbial. 
Where  the  record  on  appeal  from  a  judg- 
ment shows  that  it  was  rendered  on  admisaions 
made  for  purpows  only  of  bearing  a  motion 
for  jadgmmt,  the  court  on  reversing  the  judg- 
ment must  remand  hecanse  the  cue  waa  not 
folly  developed  in  the  trial  codzb 

[Ed.  Note.— For  other  eases,  see  Ajmnl  and 
Error.  Cent  Dig.  |S  4B87-M04,  4iSi06-491O; 
Dec.  big.  I  1177.*] 

Appeal  from  District  Oonrt,  Ellis  County; 
F.  L.  Hawkins,  Judge. 

Action  In .  atta<Aunent  by  P.  P.  Smith 
against  Adlin  Brothers,  in  wbldi  the  State 
Excbange  Bank  appeared  and  claimed  the 
property  under  a  mortgage.  From  a  judg- 
ment tot  plaintiff,  the  State  Exchange  Bank 
amwala  Herersed  and  remanded  for  new 
trlaL 

Will  Haitcock,  of  Waxahacbie,  and  Led- 
better,  Stuart  &  Bell,  of  Oklahoma  City,  Okl., 
for  appellant  Supple  St  Harding,  of  Waxa- 
hachie,  for  appellee. 

TAI4BOT,  J.  Tbis  Is  a  suit  for  the  trial 
of  the  right  of  property.  On  December  18, 
1012,  appeUee,  P.  P.  Smith,  insUtuted  suit 
in  the  district  court  of  Ellis  county,  Tex., 
against  AckUn  Biros.,  to  recover  $1,6(>1.25 
and  costs  of  suit,  and  caused  a  writ  of  at- 
ta<dUDent  to  Issue  in  said  suit,  which  was 
levied  by  the  sheriff  of  EUls  county,  Tex., 
upon  five  horsee,  three  sets  of  harness,  and 
four  wagons,  valued  by  said  sheriff  at  $1,300. 
Appellant,  State  Exchange  Bank,  presented 
to  said  sheriff  its  claimant's  bond  and  af- 
fidavit, both  executed  In  accordance  with 
law,  and  said  sheriff  turned  over  said  prop- 
erty to  appellant  On  February  25,  1913, 
the  bank  filed  Its  Issues  claiming  said  prop- 
erty under  and  by  virtue  of  a  certain  chattel 
mortgage,  executed  by  Acklin  Bros.,  dated 
May  8,  1912,  original  of  which  mortgage  was 
duly  filed  and  registered  in  the  office  of  the 
county  clerk  of  EiUs  county,  on  May  13, 1912; 
said  mortgage  being  executed  to  secure  pay- 
ment of  two  notes,  executed  .by  Acklin  Bros, 
to  appellant,  l>oth  dated  March  9,  1912,  and 
bearing  interest  at  the  rate  of  10  per  cent 
per  annum  from  maturity,  one  nolje  being 
for  the  principal  sum  of  1^4,000,  due  on  May 
23,  191!^,  the  other  being  for  the  principal 
sum  of  96,661^26,  and  due  on  August  9,  1912, 
each  of  said  notes  being  executed  for  money 
actually  loaned  and  advanced  by  claimant 
to  and  for  use  and  ben^t  of  said  Acklin 
Bros.  In  said  isanea  it  was  lUleged :  That 
at  the  date  of  levy  of  said  writ  of  attach- 


ment both  of  said  notes  were  pait  doe,  and 
that  said  note  for  the  sum  of  HfiOO  was 
wholly  unpaid,  excestt  that  the  interest  bad 
been  paid  up  to  December  1,  1912,  and  that 
said  note  for  the  sum  of  16,661.25  was  eiUltled 
to  the  fcdlowlng  credits :  (1)  Interest  to  De- 
cember 9t  1912;  and  ^  fbe  fallowing  sums 
paid  on  principal  on  the  following  dates: 
(a)  1661.25  on  July  8,  1912;  (b)  fl.153.a0  on 
July  9,  1912;  (c)  $671JS4  on  October  7,  1912;. 
(d)  $825  on  December  9,  1912— aU  of  said 
payments  made  on  said  principal,  being  made 
out  of  proceeds  of  sale  of  part  of  the  prop- 
erty described  in  said  chattel  mortgage. 
That,  at  date  of  levy  of  said  writ  of  attach- 
ment^ there  was  Justly  due  and  owing  ap- 
pellant on  said  $4,000  note  the  sum  of  $4,000, 
with  interest  from  December  1,  1012.  at  10 
per  cent  per  annum,  and  on  the  $6,661.26 
note,  the  sum  of  $8,350.26^  with  interest 
thereon  from  December  9,  1812.  at  10  per 
cent  per  annum.  That  in  said  chattel  mort- 
gage it  is  provided  that  in  case  default  be 
made  in  payment  of  said  notes,  or  either  of 
them,  at  maturity,  then  the  mortgagee  In  said 
mortgage  should  have  the  right  to  Immediate 
possession  of  the  property  described  in  said 
mortgage  and  the  right  to  take  immediate 
possession  of  same.  That  at  the  time  of  levy 
of  said  writ  of  attachment  appellee  had  ac- 
tual and  coustructlve  notice  of  said  mortgage 
and  said  notes.  That  on  account  of  the  facts 
that  said  notes  were  both  past  due  and  un- 
paid, and  that  under  said  mortgage  claimant 
had  the  right  to  immediate  possession  of  said 
property,  and  the  right  to  take  Immediate 
posseesion  of  same,  and  on  account  of  the 
further  fact  that  appellee  had  both  actual 
and  constructive  notice  of  said  mortgage  and 
said  notes,  said  property  was  not  subject  to 
the  levy  of  said  writ  of  attachment  On  said 
March  14,  1013,  appellee  filed  his  issues,  al- 
leging the  Institution  of  said  suit  against 
Acklin  Bros.,  in  the  district  court  of  Bills 
county,  on  December  18,  1913,  the  levy  of 
said  writ  of  attachment  on  the  property  de- 
scribed In  said  claimant's  bond  and  afildavit 
and  the  execution  and  delivery  to  said  sher- 
iff by  this  claimant  and  appellant  of  said 
claimant's  oath  and  bond,  and  further  alleg- 
ing that  on  February  26,  1818,  in  said  suit 
brought  by  appellee  against  Ai^ln  Bros., 
Judgment  was  rendered  for  appellee  for  debt 
therein  sued  on,  and  attachment  lien,  afore- 
said, was  duly  foreclosed  oa  said  property, 
subject  to  proceedings  herein,  and  further 
alleging  that  appellant  and  claimant  was  not 
entitled  to  maintain  this  suit  to  try  the  right 
of  property;  and  that  said  property  was. 
at  the  date  of  the  levy  of  said  writ  of  at- 
tachment subject  to  said  levy.  Appellee 
prayed  for  Judgment  according  to  law.  Ou 
March  14,  1813,  appdlee  filed  his  motion  for 
judgmoit  against  appellant  and  claimant  Mt 
the  facts  stated  In  said  tender  of  issues,  for 
the  reastm  that  it  appears  from  said  tender 
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of  IsBoeB  tbat  cltlmant  and  ai^t^nt  was  not 
In  posBesalon  of  said  property  described  In 
daim  bond  at  the  date  of  lery  at  tho  wilt  of 
attachment^  but  was  a  mere  lloiholder,  as 
shown  by  the  copy  of  said  mortgage  attach- 
ed to  said  iBsnes.  On  ICardi  28,  191S,  the 
said  motion  for  Judgment  was  scutalned  by 
the  court,  to  which  action  of  Qie  coort  tlie 
claimant  excepted.  Jndgmuit  was  tiien  ren- 
dered by  the  court  In  tavOT  of  appellee  and 
against  appellant  as  principal  and  said  Sonth- 
weston  Surety  Insnrance  Cknnpany,  as  sure- 
ty, on  said  claim  bond  for  $1,426,  with  In- 
terest at  6  per  cmt.  per  annum  fnmi  Decemr- 
ber  81,  1912,  and  the  farther  sum  of  $142JI0, 
as  damages,  and  all  costs.  From  the  judg- 
ment raidered  appellant  appealed. 

[1]  The  material  aUegatlons  of  On  appel- 
lanfs  pleadings  were  established  by  tbe  evi- 
dence, and  the  controlling  question  presented 
for  decision  is  whettier  a  mortgagee  out  of 
poBseeston,  but  who  is  entitled  to  the  Imme- 
diate possession  ot  personal  property,  may 
maintain  our  statutory  action  for  the  trial 
of  the  right  of  property.  A  careful  reading 
of  the  decisions  of  our  appellate  courts  upon 
the  subject  leads  us  to  the  oonclualon  that 
the  question  must  be  answered  In  the  afflrm- 
atlTCL  It  Is  nnqnestloDably  the  settled  law  of 
thii  state  that  the  action  cannot  be  main- 
tained by  one  not  in  the  actual  possession  of 
personal  property,  nor  entitled  to  such  iwa- 
Beeston  of  the  same,  at  the  date  of  the  levy 
of  an  execution  or  attadiment  upon  It;  but 
It  seems  equally  well  settled  that  the  owner, 
or  one  who  la  entitled  to  the  immediate  pos- 
session of  property  levied  upon,  may  make 
claim  and  have  his  right  thereto  adjudicated 
under  the  state  statutes  for  the  trial  of  the 
right  of  property.  Willis  Jk  Bro.  v.  Thomp- 
son, 85  Tex.  301,  20  S.  W.  165;  Stelner  t. 
Anderson,  130  S.  W.  262;  Jones  v.  lAwrence, 
151  S.  W.  684.  In  WilUs  &  Bro.  v.  Thompson, 
supra,  the  cases  prior  thereto  In  which  it  was 
held  that  one  not  In  the  actual  possession  of 
the  property,  nor  entitled  to  the  same,  at  the 
date  of  the  levy,  cannot  resort  to  the  stat- 
utory method  of  the  trial  of  the  rights  of 
property,  for  the  purpose  of  having  deter- 
mined the  priority  of  the  Hens,  are  reviewed, 
and  it  Is  said:  "These  decisions  proceed 
upon  the  grounds  that  in  such  cases  the 
claimant,  having  no  title  to  the  property  nor 
present  fixed  right  to  the  actual  possession 
thereof,  but  only  a  lien  thereon  as  a  mere 
security  for  his  debt,  Is  n6t  entitled  to  claim 
and  recover  the  property  Itself,  nor  to  pre- 
vent Its  seizure  by  other  creditors  upon  legal 
process  which  under  the  law  would  be  sub- 
ordinate to  his  prior  lien  or  security.  If 
that  be  endangered  onder  such  circumstanc- 
es, or  if  he  desires  to  enforce  his  superior 
claim  on  the  property  as  a  security,  he  can 
appeal  to  the  equity  powers  of  the  court  In 
eithw  contingency  for  the  appropriate  re- 
lief." But  the  learned  Judge  who  wrote 
the  e^ion  In  that  case  for  our  Supreme 


Court  proceeds  as  foUows;  *Wanifeatly, 
this  reasoning  does  not  app^  irtien  Uie  claim- 
ant la  either  the  owner  of  the  property  or 
entitled  to  Its  immediate  possession  or  en- 
joyment We  have  been  unable  to  And  any- 
tUng  In  the  statute  tiut  would  extinde  the 
right  to  assert  the  claim  In  the  statutory 
mode  In  either  of  such  oontlngeiicies.  The 
claimant  not  required  to  swear  tlut  he 
la  the  owner  of  the  property,  or  was  In  the 
aetoal  possession  thereof  at  Uw  time  of  the 
lery;  but  he  must  show  Oiat  bis  dalm  Is 
'made  In  good  ftdth,'  and  must  furOier  'es- 
tablish bis  right  to  Oie  property'  Itself,  oth- 
erwise his  dMm  will  be  without  any  legal 
foundation.  *  *  *  It  seems  to  us  that  the 
purpose  of  ttie  statute  is  to  secure  not  only 
a  speedy  method  of  determining  the  real 
ownership  of  the  property,  but  also  Uie  rigbt 
to  the  Immediate  possession,  use,  or  enjoy- 
ment of  the  property  when  the  claimant  Is 
entitled  to  this  s^alnst  even  the  true  own- 
er." To  the  same  effect  are  the  cases  of 
Stelner  v.  Anderson,  and  Jones  v.  Lawrence, 
cited  above,  in  the  first  of  these  cases  it 
is  distinctly  held  that  a  person  need  not  have 
been  In  the  physical  possession  of  the  prop- 
erty in  order  to  avail  himself  of  this  remedy. 
On  the  contrary.  It  is  said:  "The  right  to 
Immediate  possession  is  suffldent"  In  the 
second  case  it  is  said:  "A  claimant  in  the 
trial  of  the  right  of  property  is  entitled  to 
Judgment,  when  the  evidence  shows  that  he 
was  in  the  rightful  possession  of  the  prop- 
erty, and  that  eacti  possession  has  been  dis- 
turbed by  the  levy  of  the  writ  or  that  he  was 
rigbtfulb^  entitled  to  sndi  possession,  and 
that  he  has  been  deprived  of  the  exercise  of 
such  right  by  sucb  levy."  These  decisioDs 
are  In  accord  with  our  views  and  definltely 
settle  the  question.  The  cases  cited  by  ap- 
pellee are  distinguishable  In  their  tects  from 
the  Instant  case  and  are  not  at  variance  with 
them. 

[2]  The  contention  that  appellant  was  not, 
by  the  terms  of  his  mortgage,  ^titled  to  tbe 
Immediate  possession  of  the  property  in  con- 
troversy at  the  time  of  the  levy  of  the  writ 
of  attachment  upon  It,  is  not  tenable.  The 
mortgage  contains  the  following  provision: 
"And  it  is  expressly  agreed  by  said  parties 
hereto,  that  in  case  default  be  made  in  tbe 
payment  of  said  note,  or  any  or  either  of 
them,  at  maturity,  or  in  case  said  mortgagors 
shall  violate  or  commit  a  breach  of  any  one 
or  more  of  tbe  foregoing  express  condltlonit 
of  this  mortgage,  or  If  the  said  mortgagors 
shall  further  Incumber  or  attempt  to  remove, 
secrete  or  conceal,  said  property  or  any  part 
thereof,  or  If  from  any  cause  the  mortgagee 
shall  feel  they  are  unsafe  or  insecure,  then 
and  in  that  event  said  notes  and  each  and  all 
of  them,  and  the  whole  ot  said  mortgage  debt 
sball  at  the  option  of  said  mortgagee,  and 
without  assigning  any  reasons  therefor,  be- 
come Immediately  due  and  payable,  and  said 
mortgagee  sball  have  tbe  right  to  immediate 
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possession  of  said  mortgaged  property,  and 
the  rl^t  to  tabe  immediate  possession  of  the 
same  and  to  torecloee  their  mortgage  to  satls- 
ty  ttae  whole  of  said  mortgage  debt  and  in- 
terest and  cost  of  foreclosure."  Glearly,  up- 
on the  happening  of  either  of  the  contingen- 
cies here  enumerated,  appellee  was  entitled 
to  the  immediate  posaesslon  of  the  property 
described  in  the  mortgage,  for  the  purpose  of 
applying  the  proceeds  to  be  derived  from  a 
sale  thereof  to  the  payment  of  the  debt  there- 
by secured,  and  the  undisputed  evidence 
shows  that  all  of  said  indebtedness  was  past 
due  and  the  greater  part  thereof  unpaid  at 
the  date  of  the  levy  of  the  writ  of  attach- 
ment. These  facts,  beyond  all  Question,  gave 
appellant  the  right  of  possession  of  said 
property,  and  the  court  erred  in  rendering 
judgment  against  It. 

[3]  The  fact  that  appellant  was  a  nonres- 
ident does  not  alter  the  case.  As  such,  It 
was  entitled  to  the  same  rights  and  remedies 
as  it  would  -hare  been  entitled  to  had  its 
domicile  Wen  located  in  this  state. 

[4]  Nor  was  the  appellant  estopped  from 
availing  itself  of  the  remedy  afforded  by  onr 
statute  for  the  trial  of  the  right  of  property, 
because  it  failed  to  take  immediate  pos- 
seaaion  of  the  property  covered  by  the 
mortgage  upon  the  maturity  of  the  indebt- 
adness  secured  by  said  mortgage,  the  accept- 
ance of  partial  payments  on  said  indebted- 
ness, or  Uie  vrritten  consent  upon  a  com- 
promise and  settlement  with  the  mortgagor 
o^  Its  said  indebtedness,  after  the  levy  of 
the  writ  of  atta(Amient  to  take  possession 
of  the  property  in  controversy,  whenever  It 
should  t>e  rdeased  from  said  levy.  Bvldent- 
ly,  these  mattoa  were  not  Intended  to,  and 
did  not  in  any  sense,  affect  the  rights  of  the 
parties  as  fixed  by  the  terms  of  the  mortgage, 
and  cannot  be  selised  upon  and  sucoeasfuUy 
invoked  as  an  acknowledgment  on  the  part 
of  appellant  of  the  superior  right  of  the  of- 
ficer levying  the  writ  of  attachment  to  the 
posseaakm  of  the  pr<q>erty  attadied. 

The  questions  raised  by  the  other  asrign- 
ments  need  not  be  considered  and  passed  up- 
on; for  it  results  from  what  we  have  said 
that  in  the  opinion  of  this  court  arodlant,  ac- 
cording to  the  undisputed  evidence,  was  en- 
titled, regardless  of  any  otber  Issue  in  the 
case,  to  reooTW.  Hence  it  becomes  onr  duty 
under  the  statute,  the  case  having  beat  fully 
devidcqied,  to  render  In  this  court  such  ]u^- 
ment  as  shonld  have  been  rendraed  In  the  dis- 
trict conrt  It  is  therefore  ordered  that  the 
Judgment  of  the  conrt  below  be  reversed  and 
that  Judgment  be  here  rendered  In  fnvor  of 
appellant 

Bevwrsed  and  rendned. 

On  Behearlng. 

[1]  It  is  pointed  out  in  appdletfs  motl«i 
for  a  (Clearing  ttuit,  amcng  others.  Ids  plead- 
ings tendered  the  following  issues:  (1)  That 
the  indebtednesa  daimed  1^  appellant  against 


Acklin  Bros,  was  fictitious  and  without  con- 
sideration ;  (2)  that  the  mortgage  set  up  In 
this  snit,  securing  the  payment  of  said  in- 
debtedness, and  upon  the  terms  of  which  ap- 
pellant bases  his  right  to  recover,  was  made 
for  the  fraudulent  purpose  of  hindering,  de- 
laying, and  defrauding  i^pellee  in  the  col- 
lection of  his  debt;  (3)  that  If  the  said  to- 
debtednesB  ever  existed  it  had  been  paid  and 
satisfied  before  the  levy  of  appellee's  writ  of 
attachment  upon  the  property  described  in 
app^anf  8  said  mortgage,  and  that  the  ap- 
pellant and  the  said  Acklin  Bros.,  were  col- 
luding and  confederating  togetiier  to  suppress 
and  conceal  the  fact  of  such  payment  There 
a^ears  to  have  been  no  evidence  offered  on 
either  Of  these  issues,  and  in  view  of  the 
trial  oourf  s  action  it  became  wholly  unneces- 
sary to  offer  any.  As  shown  In  the  original 
opinion,  the  court  sustained  a  motion  made 
by  appellee  for  Judgmsit  in  his  favor  on  the 
facts  stated  in  appellant's  tender  of  issues  be- 
cause it  appeared  therefrom  that  appellant 
was  not  in  possesslraa  of  the  property  in 
controven^  when  appellee's  writ  of  attach- 
ment was  levied  upon  the  same,  but  was 
merely  a  llenholder.  In  connection  with  the 
presentation  and  hearing  of  this  motion  of 
appeUee,  the  proof  necessary  to  enable  the 
court  to  enter  judgment  In  accordance  with 
his  annonnced  views  of  the  law  was  made; 
but,  as  stated,  no  evidence  bearing  upon  the 
above-stated  Issues  was  introduced  or  tender- 
ed. It  Is  recited  in  what  purports  to  be  a 
statement  of  facts  sent  to  this  court  and 
which  contains  certain  admissions  made  at 
the  hearing  of  appellee's  motion  for  judg- 
ment that  it  was  understood  that  said  ad- 
missions were  made  for  the  purpose  of  said 
hearing  only,  and  were  not  tdndlng  on  either 
par^  on  any  other  hearing  or  trlaL  In  this 
state  of  the  record  we  were  In  error  In  stat- 
ing in  onr  original  oidnlon  that  the  case  had 
been  fully  developed  in  the  trial  court  and  in 
rendering  judgment  In  this  court  for  appel- 
lant It  la  tme  the  record  discloses  that  a 
donurrer  to  that  portion  of  aiv^ee's  plead- 
ings setting  np  that  appellant's  indebtedness 
against  Acklin  Broe.  was  without  considera- 
tion was  sustained  by  the  court  evidently  on 
die  ground  that  the  pleading  was  not  verified 
by  oath,  but  the  idea  of  jiaTment  remained, 
and  upon  another  trial  appellee  would  have 
the  rU^t  to  introduce  evidence  in  support 
thereof.  Besides,  were  the  case  simply  re- 
manded for  a  new  trial  appellee  would  have 
an  (Qtportonlty  to  amend  his  plea  of  no  con- 
sideration to  sivport  the  Indebtedness  claim- 
ed agiOnst  Acklin  Bros.  If  it  be  said  that  the 
record  falls  to  discdose  that  leave  to  amend 
was  asked,  the  reply  may  be  made  that  as 
aiv^ee's  motion  for  judgment  on  the  facts 
stated  b7  appellant  in  Ma  tender  of  issues 
was  sustained,  no  necessity  therefor  existed. 
But  however  this  may  be,  appeUee  Is  entitled 
to  be  heard  on  his  said  plea  of  payment  and 
contends  that  we  erted  in  rendwlng  Jndg- 
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meot  for  appellant.  In  this  contention  we 
concur,  and  onr  action  in  rendering  Jndg- 
ment  In  favor  of  appellant  wUI  be  set  aside 
and  the  canse  remanded  for  a  new  triaL 


GOOD     TEXAS  ft  P.  RZ.  GO.  et  al. 

(No.  291.) 

{Court  of  C!ivil  Appeals  of  Texas.   El  Paeo. 
March  26,  1914.    On  Rehearing,  Slay 
7,  1914.) 

1.  Cabbiebs  (I  228*>— Snai^  TBaNUonoNs 
— Necessitt  of  SHOwnra  Sdoukitt  of 

CoNDITXONe. 

In  an  action  againat  carriers  for  damages 
to  a  sbipment  of  cattle  which  they  claimed 
were  doc  to  pIaiiitiff*B  ne^igence  in  unloading 
and  dipping  the  cattle  onder  the  quarantine 
regulations  and  in  their  handling  and  treatment 
incident  to  the  dipping,  evidence  tbat,  when 
they  were  unloaded,  a  number  of  other  cattle 
of  like  ages  were  placed  with  those  in  ques- 
tion, and  thereafter  handled,  diiwed,  and  ship- 
ped alike,  and  that  none  of  aach  other  cattle 
were  injured,  was  properly  excluded,  where 
it  was  not  shown  that  such  other  cattle  were 
in  the  same  physical  condition  as  those  in  ques- 
tion, and  it  was  not  soffidant  to  merely  show 
that  tiiey  were  the  same  or  similar  ages,  or 
that  they  were  all  steer  cattle. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  SS  857-960;  Dec  Dig.  {  228.*} 

2.  Evidence  (}  43*)— Juoioui.  NonOB— Ju- 

DICIAI.  ItSOOBDS. 

1%e  Govt  of  CSMI  ^ipeala  will  take  Ju- 
dicial notice  of  the  opinion  and  record  on  a 
former  appeal  of  the  same  action. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  {$  62-65;  Dec.  Dig.  {  43.*] 

8.  WiTNEsOTS  (I  37S*)— Impeachment— Ne- 
cessitt OF  Lanno  Founoathok. 

Where  an  expert  witness  was  not  Inter- 
rogated aB  to  what  he  waa  to  be  psid  for  at- 
tending court,  evidence  could  not  be  Intro- 
duced, after  he  had  testified  and  left  the  coun- 
ty, that  he  was  paid  in  connection  with  his 
testinwny. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  1200;  Dec.  Dig.  S  373.*] 

4.  Appkai.  and  Ebbob  (I  1056*)— Habmlebs 

ERBOB— EXCLTTSION  OF  EVIDENCE. 

Where  practically  all  of  defendants'  wlt- 
nesses  were  questioned  and  testified  as  to  the 
compensation  which  they  were  to  recelTe  for 
their  time  and  expense  for  attending  the  trial, 
the  exclusion  of  testimony  that  an  expert  wit- 
ness not  so  interrogated  was  paid  for  testify- 
ing was  not  prejudiciaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  ||  4187-4183,  4^)7;  Dec 
Dig.  i  10Be.*3 

6.  Tbiax.  a  286*)— InBTBnonoNST-CuBi  bt 

Otheb  Inbtbuctions. 

Where  an  iuBtmction  was  not  on  the 
weight  of  the  evidence,  or  misleading  when 
read  in  connection  with  the  general  charge,  the 
giving  thereof  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Mj.^^H  706-718,  715,  718,  718;  Dec  Dig.  { 

6.  TaiAL  (I  194*)— Actions  fob  Ivjubieb  to 
liiTE  Stock— iNSTBucnoNs. 

In  an  action  for  injuries  to  a  shipment  of 
cattle,  where  it  appeared  that  the  cattle  were 
unloaded  and  dipped  under  the  quarantine  reg- 
ulations under  the  control  ahd  charge  of  the 
shUtper,  who  by  contract  waived  any  damage 
from  the  hanwing  and  diM>ing,  and  that  he 


accompanied  the  cattie  under  a  c<mtraet  to  look 
after  them,  and  was  in  as  favorable  a  position 
as  the  carriers  to  know  of  any  acts  of  negli- 
gence, an  instruction  that  the  carriers  owed 
no  duty  to  deliver  the  cattle  in  good  C4»idi- 
tion,  but  were  only  responsible  for  negUgencei 
was  not  objectionable  as  on  the  we^ht  ci  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  M  413.  436,  439-441,  448--I&4,  4d6-4tfti; 
Dec  Dig.  S  194.*] 

7.  Tbhal  (I  256*)— iRSTBDOTiows— NECESsnrr 

OF  RBQCESTB. 

Where  any  error  in  the  charge  waa  one  oi 
omission  and  not  of  eommlssioiu  a  change  cor- 
recting the  omlsrion  should  have  been  re* 
quested. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
IXg.  H  628-^;  Dec  Dig.  |  256.*] 


8.  Apfeai,  and  Ebbob  (|  699*)— Bactmn— 

HATTEBS  PUSEHTED  FOB  REVIEW. 

Where  appellees*  requested  chsrge  No.  12 
waa  indorsed  by  the  trial  judge,  "Givoi  after 
the  court  had  prepared  and  read  to  the  jury 
its  principal  charge,"  while  charge  No.  13  was 
indorsed,  "Refused  after  main  charge  prepared 
and  read  to  the  jury,  and  after .  special  t^targe 
No.  12  had  been  requested  and  refused,"  any 
alleged  error  In  charge  No.  12  would  not  be 
reviewed,  as  it  could  not  be  told  whether  that 
charge  was  given  or  refused,  and  if  appellant 
derired  ft  reviewed,  ha  ihooid  have  corrected 
the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  282S-2930:  Dec  Dig.  | 
689.*] 

9.  Apfeai.  and  E6bor  (S  1068*)— Haxhuess 
Bbbo»— Gdbe  bt  Vibdiot. 

A  Judgment  wotdd  not  be  reversed  for  er- 
ror in  the  instructions  rendered  harmless  by 
the  verfict 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4225-42^  41UtO;  Dec 
Dig.  i  1068.*] 

10.  TBIAL    (S  260*)— iNSTBTTCnONS  COVEBED 

BT  Those  Given. 

It  was  not  error  to  refuse  an  instmctioo 
fully  covered  by  the  main  charge 
_rEd.  Note— For  other  cases,  see  Trial,  Gait 
Dig.  H  6Bl-flB9;  Dec  Dig.  1  m*] 

11.  Cabbiebs  ($  230*)— Actions  fob  Injukixs 
TO  Live  Stock— Instbucttons. 

In  an  action  against  carriers  for  Injuries 
to  a  shipment  of  cattie,  where  it  appeared  that 
idalntiff  accompanied  the  shipmsmt  and  had  am- 
ple opportuui^  to  observe  any  acts  of  negli- 
gence, and  there  was  no  evidence  of  any  latent 
injuries  to  soy  of  the  cattie,  an  instruction 
tbat  the  ■  damages  need  not  become  manifest 
on  the  line  of  the  railway  company  causing 
tbem.  It  being  sufficient  if  the  damages  were 
caused  by  the  negligence  of  the  railway  com- 
pany, was  properly  refused. 

[Ed.  Note— For  other  cases,  see  Carriers, 
Cent  Dig.  11  961,  962;  Dec  Dig.  |  230.*] 

Appeal  from  District  0>iirt,  Midland  Oonn- 
ty;  8.  J.  Isaacs,  Judge. 

Action  by  B.  O.  Good  agabut  flu  Teias  ft 
Pacific  Railway  (Tompany,  the  Htmstxm  ft 
Texas  Gentnil  Ballroad  Oompany,  and  anotli- 
er.  From  a  JudgnuDt  for  the  defendants 
named,  plaintiff  appeals.  Affirmed. 

Bee,  alflo.  Ufl  8.  W.  617. 

A.  S.  Hawkins,  of  Phoenix,  Ariz.,  Earl  An- 
derson, of  Midland,  Gross,  .Allen  St  Gross,  of 
Mln^l  WeQs,  and  Oallow^  A  Whltakn',  of 
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El  Paso,  for  aroellant  Dontblt  ft  Smitlu  ot 
Sweetwater,  Jno.  B.  Howard,  of  Midland,  W. 
L.  Hall,  of  Dallas,  and  Baker,  Botts,  Parker 
&  Garwood,  of  Honston,  for  app^lees. 

HCKENZIB.-J.  ThU  salt  was  lusUtnted 
in  the  district  court  of  Midland  county  by 
appellant  to  recover  of  the  Houston,  Bast  ft 
West  Texas  Ballway  Company  and  tbe  ap- 
pellees, Houston  ft  Texas  Central  Ballroad 
Company  and  Texas  ft  Padflc  Railway  Com- 
pany, certain  damages  growing  out  of  a  ship* 
ment  of  cattle  from  Humbly  Tex.,  to  Mona- 
hans,  Tex.,  over  said  lines  of  road.  This  is 
the  second  appeal  of  the  caae.  See  Texas 
&  Pacific  By.  Oa  v.  Good,  IBl  8.  W.  617.  On 
the  tormer  anpeal  a  Judgment  in  fhvor  of  the 
Houston,  East  ft  West  Texas  Ballway  Com- 
pany was  affirmed.  As  n^Olgenoe  on  the 
part  of  the  appellee  Houston  ft  Texas  Cen- 
tral Ballroad  Company,  ai^iellant  alleged 
a  delay  of  four  hours  at  Houston,  and  rough 
handling  between  Hc^iston  and  Ft  WorOi, 
also  a  dday  at  7t  Worth  of  three  hours; 
that  because  of  sndk  negligence  said  cattle 
were  crippled,  bruised,  and  r«idered  less 
able  to  stand  tbe  remainder  of  th^r  Journey. 
As  negllgoice  on  the  part  of  tbe  Texas  & 
Pacific  Ballway  Company,  appellant  alleged 
a  delay  at  Wt  Worth  of  four  hours  and  rough 
handling  between  Ft  Worth  and  Monahans ; 
that  by  reason  of  tbe  negligence  of  the  de- 
fendants 128  head  of  said  cattle  died,  and 
about  100  bead  were  badly  Injured.  Each  of 
the  appellees  answered  by  general  doiial, 
and  Bpedaily  as  follows:  (1)  That  It  was 
agreed  anieUant  should  feed,  water,  load 
and  reload  said  cattle,  which  he  failed  to  do ; 
(2)  tbe  claose  in  the  shipidng  contract,  limlt- 
ing  liability  to  eatih  defendant's  line  of  road ; 
^  that  said  cattle  were  shipped  from  below 
Uie  quarantine  line,  and  had  to  be  dipped  in 
accordance  with  tbe  quarantine  regulations 
in  a  pE^>anitlon  authorized  by  the  state  and 
federal  authorities;  that  said  cattle  weore 
poor  and  thin  when  shipped ;  that  same  were 
unloaded  and  diived  twice  In  arsenic  solu- 
tion, thereby  causing  the  alleged  injury ;  (4) 
tbat  betweoi  tbe  two  dippings  of  said  cat- 
tle, tbey  were  held  at  Sweetwater  for  about 
10  days  without  feed  and  upon  InsufBdent 
grass  to  Bostain  them,  causing  said-  cattle 
to  become  poor  and  weak,  and  unable  to 
stand  tbe  dipping;  (9)  that  Immediate  affc- 
er  the  said  cattle  were  dipped  the  second  time, 
and  on  a  hot  day,  they  were  drlvoi  to  the 
pens  and  loaded  for  shipment  caudng  them 
to  become  injured— til  of  whldk  was  pleaded 
as  oontributory  nwllgenee  on  appelant"  s 
part,  and  as  tbe  proximate  cause  of  said  In- 
juries. By  way  ot  r^y  to  said  answers,  sp< 
peUant  denied  generally  and  q>eciaUy  the 
acts  charged  against  btan  as  contributory  neg- 
Ufsne^  and  pleaded  tbat  said  catOa  were  de> 
ttrered  to  the  defendants  In  sood  aiilpidng 
condition,  wad  that  tt  tba  dip  klUed  any  of 
said  ettflab  U  was  on  account  of  the  prevlons 
negligence  on  ttw  pnrt  of  the  aivdlees  whldi 


r^idered  said  cattle  less  able  to  undergo 
said  dipping  process;  that  d^cndant  Texas 
ft  Padflc  Ballway  Company  undertook  to 
load  said  cattle  at  Sweetwater,  and  in  load- 
ing them  its  onployte  nndnly  roughly  han- 
dled and  mistreated  said  cattle,  thereby  in- 
juring than  and  augmenting  the  damage. 
From  a  verdict  and  Judgment  In  favor  of  the 
deCendante,  Houston  ft  Texas  Central  Ball- 
road Company  and  Texas  ft  Padflc  Ballway 
Company,  the  plaintiff  aiq^eals. 

[1  j  The  flrst  assignment  of  error  complains 
of  the  action  of  the  trial  court  In  excluding 
testimony  to  the  ^ect  that  after  the  allied 
damaged  cattle  had  arrived  at  Sweetwater 
they  were  placed  in  a  iiearby  pasture ;  that 
on  the  same  day  160  head  of  other  cattle  of 
like  ages  were  turned  in  the  same  pasture 
and  mixed  therewith;  tbat  after  all  of  the 
cattle^  as  mixed,  were  held  in  the  pasture  to- 
gether, were  fed,  watered,  dipped,  handled, 
and  shipped  alike  until  they  arrived  at  plaln- 
tlfTs  ranch  at  Monahans;  and  that  none  of 
tbe  160  bead  were  injured  or  had  died.  It 
is  contended  by  ajv^lant  that  the  evidence 
was  admissible  to  negative  the  appellees'  de- 
fense to  the  effect  that  the  solution  In  which 
the  cattle  were  dipped  was  too  strong,  and 
that  tbe  handling  and  treatment  which  the 
cattle  rec^ved  prior  to  and  inddent  to  their 
being  dipped  in  said  solution  was  the  cause 
of  the  injury  and  deatii  of  said  cattle,  and 
not  the  dinging*  The  trial  court  qualified 
the  bill  of  exceptions  upon  which  the  assign- 
ment of  error  is  predicated,  to  the  effect 
that  at  the  time  tbe  evldmce  was  offered,  it 
had  not  been  shown  that  the  160  bead  ot  cat- 
tle were  in  the  same  condition  as  were  the 
cattle  in  controver^r•  It  la  apparent  that 
the  evidence  was  offered  for  the  sake  of  com- 
parison, to  show  that  the  160  head  of  cattle 
did  not  die  from  the  dipjdng  process,  nor 
from  their  handling  during  the  dipping  peri- 
od. To  make  the  evldeux  admissible  for  tbe 
sake  of  comparison,  it  was  incumbent  upon 
appellant  to  flrst  show  tbat  tbe  cattle  in 
questlott  were  of  the  same  physical  condition 
as  were  the  160  head  which  it  Is  claimed  did 
not  die,  and  to  mei^  show  that  the  cattle 
w«»  the  same  or  similar  ages,  or  tbat  they 
were  steer  cattl^  would  not  be  suffldent 

[2]  Plaintiff's  testimony  on  this  and  the 
former  trial  Is  to  the  effect  that  the  Humble 
sh^nnent  which  involve  the  cattle  In  question 
arrived  in  Sweetwater  In  bad  condition,  1.  e., 
they  were  crippled,  bruised,  and  showed  to 
be  in  a  weak  condition  physically ;  whUe  on 
the  former  trial,  as  shown  by  the  former 
opinion,  supra,  and  by  the  record  of  tbe  for- 
mer aroeal,  ot  which  we  take  Judicial  notice, 
his  testimony  was  to  the  effect  that  the 
Navasota  shipment,  out  of  which  the  160 
head  of  cattle  were  taken,  arrived  in  Sweet- 
water in  good  condition.  It  Is  apparent, 
then,  from  the  plaintiff's  testimony,  that  the 
two  buncSiea  of  cattle  were  not  of  tbe  same 
physical  cwdition,  and  It  would  have  been 
improper  to  have  permitted  the  testimony  to 
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have  gosa  to  the  Jury  for  the  sake  of  com- 
parlaon,  without  first  showing  that  their 
condtUfnt  was  practically  the  same.  Other 
testimony  in  the  record  shows  that  the  160 
head  of  cattle  were  mixed  with  the  Humble 
shipment  and  were  fed,  watered,  pastured, 
and  dipped  alike,  and  wfere  mixed  indiscrimi- 
nately in  the  same  cars  when  shipped  to 
Monahans  without  injury,  which  would  indi- 
cate that  they  were  stronger  oattle.  Because 
of  this  testimony  also,  the  error  in  refusing 
to  admit  the  testimony  complained  of  would 
become  harmless.  The  assignment  of  error 
is  therefore  overruled. 

[3,  4]  The  second  assignment  of  error  com- 
plains of  the  action  of  the  trial  court  In  ex- 
cladlng  testimony  to  the  effect  that,  after  the 
witness  Dr.  Harry  Grafke  had  testified  In 
behalf  of  appellees,  he  was  paid  a  sum  of 
money  at  the  Instance  of  the  defendant,  in 
<x>nnectlon  with  his  testimony  upon  the  trlaL 
The  bill  of  exception,  as  approved,  contains 
an  explanation  by  the  trial  court  to  Hie  ef- 
fect that  the  witness,  when  on  the  stand, 
was  not  interrogated  about  what  he  was  to 
rec^ve  for  his  time  in  attendance  upon  the 
court,  and  had  no  opportunity  to  explain, 
and,  further,  that  at  the  time  plain tiflTs  of- 
fered to  prove  that  the  witness  Grafke  re- 
ceived compensation  for  his  attendance  upon 
court,  he  had  left  the  county.  Tb»  testi- 
mony of  this  witness  shows  him  to  be  a 
veterinary  surgeon  In  the  employ  of  the  gov- 
ernment, located  at  Big*  Springs,  and  that 
he  testified  as  an  expert  as  to  the  ^ect  of 
the  arsenic  dip  upon  the  cattle,  and  no- 
where was  he  questioned  as  to  compensation 
which  he  was  to  receive  for  his  attendance 
upon  the  court  as  a  witness.  The  record  dis- 
closes the  fact  that  practically  all  of  the 
appellees'  witnesses  on  the  trial  were  qnea- 
tloned  as  to  the  amount  of  compensation 
which  they  were  to  receive  for  their  time 
and  expense  tor  attending  the  trial,  and  in 
«ach  instance  the  witness  detailed  to  the 
Jury  that  he  was  to  receive  compensation 
for  his  time  and  expense.  We  are  of  the 
opinion  that  the  exclusion  of  the  testimony 
in  this  instance  could  not  have  In  any  man- 
ner affected  the  verdict  of  the  Jury.  Platn- 
tUTs  purpose,  no  doubt,  in  Introducing  the 
testimony  was  to  show  the  interest  or  bias 
of  the  witness,  and  it  is  well  settled  that,  in 
order  to  warrant  the  intzodnctlon  of  snch 
testimony,  the  proper  predicate  must  be  first 
laid  by  interrogating  the  witness  concerning 
the  spedflc  matters  by  which  it  is  proposed 
to  impeach  the  witness.  The  witness  in  this 
instance  had  testified  and  had  left  the  coun- 
ty, and,  from  the  explanation  attached  to  the 
Mil  of  exceptions,  would  not  have  had  an 
opportunity  to  explain.  The  assignment  of 
error  is  therefore  overmled.  Weir  v.  Mo- 
Gee,  25  Tex.  Supp.  20;  Railway  Company  v. 
Durrett,  24  Tex.  Civ.  App.  108»  68  S.  W.  187 ; 
Railway  Company  v.  La  Frtile,  22  Tex.  dv. 
App.  60S,  56  8.  W.  126. 

The  third  assignment  of  error  complains 


of  the  tenth  paragraph  of  the  charge  to  tiie 
Jury  a»  bcdng  upon  the  weight  of  the  evi- 
dence, and  in  assuming  negligence  on  Uie 
part  of  appellant  with  reference  to  dipping, 
driving,  and  loading  the  cattle.  It  is  our 
opinion  that  the  charge  merely  preseuts.  In 
an  affirmative  manner,  the  a^iptaSoe^  de- 
fenses, ^nie  same  charge,  with  certain  fea- 
tures eliminated,  to  prevent  confusion  and 
misunderstanding  on  the  part  of  the  Jnry, 
was  before  tills  court  on  a  former  appeal. 
We  have  carefully  examined  the  paragrapli 
complained  of,  and  are  of  opinion  that  ap- 
pellant's criticism  Is  not  well  fonnded.  The 
aaedgnment  of  error  is  therefore  overmled. 

The  fourth  assignment  of  error  oomiOalns 
of  the  eleventh  paragraph  of  the  charge  to 
the  jury  as  being  upon  the  w^ght  of  the  evi- 
dence, and  that  it  prevents  the  Jury  from  ap- 
plying the  doctrine  of  proximate  cause,  also 
that  It  conflicts  with  a  former  paragraph 
of  the  charge  defining  proximate  cause,  and 
also  because  it  contravenes  the  law  of  con- 
curring cause  as  applicable  to  the  facts  of 
the  caseb  We  have  examined  the  court's 
charge  to  the  Jnry,  and  are  of  the  opinion 
that  it  presents  most  favorably  for  appellant 
the  vital  issues  made  by  the  pleadings  and 
the  evidence.  We  fall  to  find  any  conflict 
which  woQld  in  any  manner  have  possibly 
misled  the  Jury,  and  we  do  not  think  it  is 
upon  the  weight  of  the  evldanca.  The  as- 
signment of  error  is  therefore  orermled. 

[I]  The  fifth  assignment  of  error  com- 
plains of  the  action  of  the  trial  court  In  giv- 
ing the  foUovring  special  diugp  upon  tbe  re- 
qnest  of  appellees:  "Yon  are  charged  that 
a  mere  showing  of  delhy  In  the  movement  of 
live  stock  is  not  sufficient  to  make  the  de- 
fendants liable  therefor  without  a  showing 
the  plaintiff  that  such  delay  Is  due  to 
the  negligence  of  the  defendants."  Under 
this  assignment  it  is  urged  by  appellant  that 
the  cha^e  Is  upon  the  weight  of  the  evi- 
dence. We  are  of  opinion  that  tin  cba^e, 
when  read  in  connection  with  the  gaieral 
charge,  is  not  subject  to  the  criticism  urged, 
and  that  the  Jury  coold  not  posslUy  have 
been  misled  thereby.  The  asslgnmant  is 
therefore  overruled. 

[f]  The  sixth  assignment  of  error  com- 
plains of  the  action  of  the  trial  court  in 
giving  to  the  Jnry  appdlee^  special  request- 
ed charge  as  follows:  *7on  are  charged  tiiat 
the  defendant  owed  no  duty  to  the  plaintiff 
to  d^ver  his  cattle  to  him  In  good  condi- 
tion, and  would  only  be  responsible  for  neg- 
ligence in  the  handling  of  said  cattle  as  de- 
fined." It  is  urged  that  Cbe  charge  is  upon 
the  weight  of  the  evidence;  that  It  placed 
undue  emplULBls  upon  the  term  "negUgenee." 
and  unduly  limited  the  duty  of  detoidants 
as  common  carriers.  We  are  of  opinion  that 
the  objections  urged  are  not  wen  taken. 
The  pleadings  and  the  evidence  show  that 
the  cattle  were  flipped  under  wiittu  con- 
tract, were  unloaded  and  dipped  at  Sweet- 
water, during  which  time  the  cattle  were  in 
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tbe  control  and  eha^  of  tbe  appellant,  be 
baring  waived  any  damage  resulting  from 
tbe  h<<ndH"B  and  dli^lng  during  said  time. 
It  is  farther  shown  by  tbe  contract  and  tbe 
evidence  tbat  the  owner  accompanied  tbe 
cattle  under  contract  to  look  after  them 
wblle  tbey  were  being  tranaported,  and  was 
in  a9  taT0z«ble  a  position  as  were  the  car- 
riers to  know  of  any  n^ligence  or  acts  of 
neglUE^nce  which  would  bare  resulted  In  any 
Injury  to  the  cattle  while  tbey  were  being 
transported.  The  assignment  of  error  Is 
therefore  overruled. 

[7]  Appellees  object  to  tbe  consideration 
of  tbe  seventh  assignment  of  error,  which 
complains  of  the  action  of  the  trial  court  in 
giving  to  the  Jury  the  seventh  requested  spe- 
cial litMTSB,  becanse  tbe  charge,  as  copied  in 
the  assignment  is  different  from  tbat  which 
appears  In  tbe  record  as  having  been  given 
to  the  Jury.  The  charge  as  same  appears  in 
tbe  record  Is  not  subject  to  tbe  criticism 
urged.  If  any  error,  however,  by  virtue  of 
this  chazsch  it  tLppean  to  be  one  of  omission 
and  not  ot  commission,  asA  it  was  the  ap- 
pellant duty  to  have  requested  a  charge 
which  would  have  corrected  the  omission. 
The  aaslgnniait  ot  emr  Is  therefore  ovei^ 
ruled. 

[I]  Appelleea  object  to  the  consideration 
of  tbe  eighili  assignment  of  mror.  The  es- 
Blgninent  conqOains  of  the  action  of  the  trial 
court  In  fiTliig  appeHees'  requested  special 
charge  Na  12.  Tliere  appears  on  this  re- 
quested charge  the  following  Indorsement, 
signed  by  the  trial  judge:  "Given,  after  tbe 
court  bad  prepared  and  read  to  the  jury  its 
principal  dutrge."  On  appellees'  requested 
special  charge  Ma  13,  which  also  appears  In 
the  record,  there  is  Indorsed  and  signed  by 
the  trial  judge  thtf  following:  "Refused  after 
main  charge  mepared  and  read  to  the  jury, 
and  after  special  charge  Ma  12  had  been  re- 
queeted  and  refneed."  It  Is  readily  seen, 
firom  the  foregoing  statement  as  to  the  condi- 
tion of  the  record,  ttiat  serious  doubt  exists 
as  to  whel^  eiOier  ot  the  charges  ndEnred 
to  was  given.  To  say  that  Ma  12  was  given 
wonld  be  to  ignore  the  solemn  statenaent  of 
the  trial  court  as  shown  by  tbe  indorsement 
on  Mo.  18  that  Ma  12  was  lefnsed.  In  other 
words,  to  give  consldentlon  of  Qie  assign- 
ment of  error,  we  wonld  be  required  to  first 
determine  whether  charge  Ma  12  was  In  fkct 
given  to  the  Jury.  This  would  necessarily 
involve  this  conrt  in  the  determinatlfm  of  a 
serlons  Issue  cf  fact  upon  a  matter  of  direct 
and  positive  conflict,  as  shown  by  the  two 
Indorsements  above.  Indicated.  The  two  in- 
dorsememta  were  evidently  made  as  a  single 
transaction  while  In  the  trial  of  the  same 
cause,  pertaining  to  tbe  charge  to  the  jury, 
each  of  which,  when  weighed  from  the  stand- 
point of  determining  as  to  whether  charge 
Ko.  12  was  given  or  refused,  seems  to  be 
equally  binding  and  of  the  same  probattve 
force.  It  is  not  incumbent  upon  this  court 
to  dedde  iBsnss  of  tect,  and  we  have  grave 
166  S.W.— 18 


doubts  If  tbe  assignment  oan  properly  be  con- 
sidered in  this  state  of  tbe  record.  To  re- 
sort to  a  process  of  construction  or  reason- 
ing by  which  the  court  might  possibly  give 
consideration  to  the  assignment  of  error 
based  upon  givlDg  charge  Mo.  12,  or  by  as- 
suming that  charge  No.  12  was  in  fact  ac- 
tually given  to  tbe  jury,  would  not  in  any 
manner  relieve  Uie  situation  of  tbe  doubt  as 
to  whether  or  not,  as  an  actual  fact  charge 
No.  12  was  given  or  refused;  and,  after  re* 
sorting  to  the  rulee  of  construction,  as  same 
would  apply  perhaps  to  tbe  legal  effect  of  a 
written  Instrument,  we  would  still  be  in 
doubt  as  to  whether  the  trial  conrt  did  or 
did  not  give  to  tbe  jury  cbai^  No.  12.  At 
best  we  could  only  enter  the  realm  of  spec- 
ulation, or  resort  to  fickle  chance,  which  so 
often  misleads.  The  conflicting  indorsements 
were  no  doubt  made  through  mistake,  and 
it  occurs  to  us  tbat  It  vras  the  dntr  of  the 
appellant  to  so  guard  the  record  as  to  avoid 
such  mistakes.  When  mistakes  are  made,  it 
Is  bis  duty,  In  proper  time,  to  have  the  record 
so  corrected  as  to  make  It  speak  the  truth 
as  to  the  proceeding  upon  tbe  trial.  How- 
ever, it  is  tbe  opinion  of  the  court  that;  had 
charge  No.  12  been  given  to  the  jury,  when 
considered  in  connection  with  the  main 
charge,  it  would  present  no  reversible  error. 

[t]  Appellanffi  ninth  assignment  of  error, 
which  complains  of  tbe  action  of  the  trial 
court  in  giving  appellees'  requested  diarge 
No.  14,  is  overruled.  The  jury's  verdict  be- 
ing in  favor  of  appellees  renders  any  error 
by  giving  the  charge  harmless.  The  court, 
however,  is  of  the  oidUUm  that  the  charge  as 
given  was  not  erroneous. 

What  we  have  said  in  disposing  of  the 
ninth  asslgnmoit  of  error  is  equally  awllca- 
ble  in  making  disposition  of  the  tenth  as- 
signment of  error. 

[19,11]  Appelhufa  eleventh  assignment  of 
error,  which  complains  of  the  action  of  the 
trial  oonrt  la  refusing  to  give  to  the  jury 
appeUant's  requested  special  charge  No.  2, 
which  reads  as  follows:  "The  damages,  If 
any.  need  not  become  manifest  on  the  line  of 
the  railway  ounpany  causing  sndti  damage, 
If  any;  it  being  snffldent  If  socih  damage 
was  caused  by  the  negligent  act,  if  any,  of 
aucii  raUwiv  company"— -Is  overmled.  We 
are  of  the  oplidon  tbat  no  reversible  error 
was  committed  by  tbe  refusal  to  give  the 
diarge,  In  that  the  matter  is  fully  covered 
the  main  diarge.  Besides,  the  evidence  is 
nndtepnted  tbat  the  appellant  accompanied 
the  shipment  of  cattle  and  had  an^le  oppor- 
tunity to  observe  any  acts  of  ne^^igence  rat 
the  part  at  the  appeUees,  irtilch  caused  or 
would  cause  any  damage  to  said  shipment 
and  no  evidrace  Is  called  to  our  attention 
by  whldi  It  Is  shown  that  there  were  any 
latent  Injuries  to  any  of  said  cattle  by  which 
the  charge  became  material  as  ah  issue  in 
the  case.  The  assignment  of  error  is  there- 
fore overruled. 

This  Is  the  second  appeal  of  the  ease.  On 
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the  former  appeal  appellees  were  appellants, 
and  they  urged  In  that  appeal  many  objec- 
tious  to  the  charge  of  the  court  as  then  giv- 
en. The  appellee  on  the  former  appeal  is 
now  the  appellant  In  this  appeaL  In  the 
former  appeal  appellant  defended  the  charge 
as  given.  The  charges,  for  the  most  part,  in- 
volved in  this  appeal  are  very  much  like 
the  ones  involved  in  the  former  appeal,  with 
many  of  the  objectionable  features  eliminat- 
ed, as  was  required  by  the  opinion  of  this 
court  on  the  former  appeal.  We  are  of  the 
opinion  that  no  error  has  been  shown  where- 
by the  cause  should  again  be  reversed  and 
remanded  for  a  new  trial,  and  that  the 
judgment  should  be  affirmed;  and  It  Is  8o 
ordered. 
Affirmed. 

On  Rehearing; 

In  the  original  opinion  appears  the  fol- 
lowing: "Other  testimony  in  the  record 
shows  that  the  160  liead  of  cattle  were  mlKed 
with  the  Humble  shipment,  and  were  fed, 
watered,  pastured,  afid  dipped  alike,  and 
were  mixed  indiscriminately  in  the  same 
cars  when  shipped  to  Monabans,  without  in- 
Jury,  which  would  indicate  that  they  were 
stronger  cattle."  Oar  attention  is  directed  to 
the  fact  that  the  record  falls  to  disclose  that 
any  witness  testified  that  tb»  160  head  arriv- 
ed in  Monahans  "without  injury."  We,  there- 
fore, make  the  correction  to  (.-onform  with  the 
record.  The  statement  otherwise  Is  in  con- 
formity with  the  record,  and  shall  stand. 
The  correction,  as  made,  does  not  change 
our  opinion,  or  the  views  therein  expressed 
In  overruling  appellant's  first  assignment  of 
error. 

The  motion  for  rehearing  is  orerruled. 


HABLE  et  aL  t.  HARLE.    (No.  7034.) 

(Court  of  Civil  Appeala  of  Texas.  Dallas. 
April  11,  1914.    Rehearings  De- 
nied May  2,  1914.) 

1.  Advbbsb  PosssasioN  (|  116*)— SnrnounTOT 

OF  EVIDKNCE. 

In  trespass  to  tty  title  In  which  defendant 
claimed  by  adverse  possession,  evidence  Aeld  at 
most  to  raise  the  isaae  of  a  conditional  parol 
gift  to  such  defendant  from  his  father,  and  not 
to  raise  the  issue  of  adverse  possession  by  de- 
fendant 

[Ed.  Note.— For  otiier  eases,  see  Adverse  Pos- 
sessioD,  Cent  Dig.  H  314,  ;  Dee.  Dig. 

I  115.*] 

2.  ADV1S8I  Posassuon  d  00*>— Hoanui  Br- 

TBT. 

One  who  enters  upon  land  whldi  he  Is  en- 
titled to  acqnire  conditionally  in  acknowledg- 
ment of  superior  right  of  another  cannot 
claim  by  adverse  possession,  unless  he  mean- 
while obtains  a  superior  outstanding  litle,  or  re- 
pudiates the  title  under  which  he  entered  and 
gives  its  owner  notice  that  he  Is  claiming  ad- 
versely to  bim. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent.  Dig.  |{  282-81^  82S,  828;  Dee. 
Dig.  S  flO.*]  — ^ 


8.  HOUXOTKAD  (1 119*)— GOirVR.Urail  BT  BVB- 

BAND— Consent  of  Win. 

In  view  of  Const,  art  16,  I  60,  providins 
that  a  married  man  shall  not  sell  the  homestead 
without  bis  wife's  cooeent,  given  in  the  manner 
prescribed  by  law,  title  to  the  bomettead  could 
only  pass  by  deed  acknowledged  by  the  wife 
apart  from  her  husband;  Rev.  St  1911,  art. 
1115,  so  requiring. 

[E6.  Note.— For  other  eases,  see  Homestead, 
Cent  Dig.  if  210-214;  DteTtAg.  1 119.*] 

4.  ADOmOH  jl  2S*)— IlfHBUTANCB  THBOOOH 

Adoftid    CsiUlUN  —  Debcbndants  or 

AOOPTBU  CHiLn— "Dbscfnoant." 

Rev.  St  1911,  art.  2469,  provides  that  in 
the  event  of  either  spouse  dying  intestate  with 
children  surviving,  the  conunonity  property  shall 
go,  one-half  to  the  sorvlvor  and  otuhfaslf  to  such 
child  or  children,  or  their  descendants.  Rev. 
St  1911,  art  1,  permits  any  person  wlshlii^  to 
adopt  another  as  his  "legal  heir"  to  do  so  by 
flliOK  a  statement  in  the  manner  provided,  and 
article  2  provides  t^at  such  statement,  signed* 
acknowledged,  and  recorded,  diatl  entitle  **the 

Earty  so  adopted  to  all  the  rights  and  privUegea, 
Dth  in  law  and  equity,  of  a  le^I  heir  of  the 
party  so  adopting  nim,  and  article  6  provides 
that  the  child  or  children  so  adopted  shall  bav» 
the  same  rights  as  against  the  person  or  i>ersoiis 
adopting  the  child  for  support  and  maintenance, 
and  for  proper  htimane  treatment  as  a  child  haa 
by  law  against  lawful  parents.  Held,  that  the 
children  of  an  adopted  child  inherit  in  the  same 
manner  as  the  descendants  of  a  natural  child, 
so  that  an  adopted  child's  childm  become  "de- 
scendants" of  a  child  of  intestate  so  as  to  take 
under  article  2469. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  I  42;  Dec.  Dig.  f  28.* 

For  other  de^itions,  see  Words  and  rhranns, 
voL  8,  pp.  2014-2017 ;  voL  8,  p.  7633.] 

6.  Adoption  (fi  1*)— At  Common  IjXW. 

Adoption  was  unknown  at  common  law. 
[Ed.  Note.— For  other  cases,  see  Adoption. 
Cent  Dig.  f  15 ;  Dec.  Dig.  S  l.*J 

6.  Adoption  (|  3*)— KjONSTbuction— Oediha- 
BT  Meaning  of  Lanqoaqe. 

The  legislative  intention  in  enacting  the 
adopticm  statutes  should  be  determined  1^  giv- 
ing to  the  vrords  therein  their  ordinary  mean- 
ing. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  SS  1,  2;  Dec  Dig.  |  8.*] 

7.  Adoption  (f  3*)— Bftbct  of  Statutes. 

Since  adoption  did  not  exist  at  common 
law,  the  adoption  statutes  (Bev.  St  1911,  arts. 
1-^),  ingrafted  upon  the  law  of  the  state  the 
provisions  of  the  civil  law  on  the  subject  as 
well  as  its  construction  of  the  law  tliereon. 

[Ed.  Note.— For  other  cases,  see  AdoptioB, 
Cent  Dig.  IS  1.  2 ;  Dec  Dig.  {  8.*] 

8.  Pabtition  (!  5*>— Act  or  Pasties. 

Where  land  was  deeded  jointly  to  two  per- 
sons upon  consideration  that  eadi  would  pay 
his  proportionate  part  of  the  purchase  pnce. 
the  subsequent  dlvimon  of  the  land  by  such 
grantees  in  that  proportion,  each  agreeing  to 
pay  his  part  of  the  price,  which  was  don^  was 
a  valid  partition,  binding  upon  the  parties  and 
tbeir  heirs. 

[Ed.  Note.— For  other  cases,  see  Partidon, 
Cent  Dig.  H  13-17;  Dee.  Dig.  |  8.*] 

Error  to  District  Court.  Navarro  Coun- 
ty; H.  B.  Daviss,  Judge. 

Trespass  to  try  title  by  Nathan  Harle 
against  BrufT  Harle.  Freeman  Slaughter,  and 
John  Harle,  In  which  Wash  McGriff.  Nathan 
Slaughter,  and  others  intervened.  Judgment 
for  Nathan  Slaughta  and  ottim,  Interren- 


*Ww  ether  esMs  see  saau  tople  sad  sseUea  NUMBBR  tn  Deo.  Die  *  Am.  Dig.  Ksy-Mo.  Mrits  *  RiV^XadwraB 


Digitized  by 


Google 


HABX.B  ▼.  HA.BUE 


675 


en,  tm  Jobn  MuA^  kbA  fax  plaintiff,  tor 
certain  amounts  of  land,  and  Brutt  Harle 
and  others  bring  error.  Affirmed  in  part, 
and  reversed  and  rendered  In  part. 

W.  W.  Ballew,  of  Corslcana,  for  plalntlffa 
in  error.  HcCIellan  A  Prince  and  H.  S. 
Melear,  all  of  Corslcana,  for  defendant  In 
error. 

RASBUBT,  X  Natban  Ebirto  sued  Free- 
man Slanghter,  John  Barle,  and  Bruff  Harle 
in  tre^ss  to  try  Utle  to  recover  160  acres 
of  land  In  Navarro  connty.  Freeman  Slaugh- 
ter by  his  answer  claimed  40  acres  of  the 
tract,  alleging  that  that  amount  had  been  set 
aside  to  him  1^  agreement  at  the  time  the 
land  was  aoqnteed  Jointly  by  him  and  Na- 
than Harle,  and  that  he  paid  for  that  part 
of  the  tract  and  Harle  the  balance^  John 
Harle  by  his  answers  claimed  00  acres  of  the 
land  under  deed  from  Nathan  Harle  and 
wife,  and  dfsdalmed  as  to  Oie  balance.  Bmff 
Harle  by  bis  answer  claimed  ZIJH  acres  of 
the  land  by  parol  gift  from  Nathan  Harle  and 
wife,  bla  father  and  stepmother.  Into  posses- 
sion of  which  he  Immediately  entered,  and 
upon  which  he  had  made  valuable  Improve- 
moita,  and  of  which  he  had  been  in  actual, 
adverse,  and  peaceable  possession  for  more 
than  10  years,  exercising  exclusive  owner- 
ship and  possession  thereof  and  paying  taxes 
tbereon.  He  also  claimed  the  land  as  an 
advancement  by  his  father  and  stepmother  in 
consideration  of  his  having  contributed  large- 
ly to  their  support  and  to  tbe  purchase  money 
of  the  land.  He  also  attacked  the  deed  from 
Nathan  Harle  to  John  Harle,  which  Included 
the  land  claimed  by  him.  on  the  ground  that 
same  had  been  obtained  In  fraud  and  by 
undue  Influence  exercised  by  John  Harle 
over  his  father  and  stepmother.  Wash  Mo- 
GrUr,  the  survlvtttg  husband,  and  several 
children  of  Mary  Ann  Harle,  the  adopted 
daughter  of  Grade  Aon  Harle,  deceased  wife 
of  Natban  Harle,  Intervened  In  the  suit,  al- 
leging the  death  of  Grade  Ann  Harle  prior 
to  tbe  institntlon  of  tbe  suit,  and  that  by 
reason  thereof  they  were  entitled  to  recover 
the  entire  community  interest  of  Oracle  Ann 
Harle  in  said  land.  Nathan  Slanghter  and 
others  Intervened  in  the  suit  alleging  they 
Were  the  children  of  Freeman  and  Amanda 
Slanghter,  their  mother  being  formerly 
Amanda  Harle,  a  daughter  of  Nathan  Harle 
by  his  first  wife,  and  dalmed  the  40  acres 
of  Freeman  Slaughter,  referred  to  in  his 
pleading,  and  claimed  also  an  additional  31.S 
acres  set  aside  to  them  under  an  agreement 
betweos  tlMlr  father,  Freeman  Slanghter,  and 
thdr  grandfather,  Natban  Harle,  and  his 
wlCb 

The  several  interests  in  the  land  being 
urged  as  we  have  briefly  but  substentlally 
stated,  the  testimony  was  developed  and  sup- 
ports, In  substance,  tbe  following  condnsiona: 
On  March  22,  1879,  A.  G.  Sloan  and  wife 
coQve^'ed  Jointly  to  Nathan  Harle  and  Free- 
man Blauiliter  the  160  acres  of  land  Involv* 


ed  in  this  sutt  After  Hkrle  and  Slaughter 
bad  gone  into  possession  of  the  land,  it  was 
agreed  that  Harle  should  have  and  pay  for 
three-fourths  thereof  and  Slaughter  for  one- 
fonrtfa,  and  that  the  land  should  be  partltlra- 
ed  In  that  proportion.  Pursuant  to  this 
agreemmt  the  land  was  partitioned,  40  acres 
being  set  off  to  Slaughter  and  120  acres  to 
Harle.  Both  Harle  and  Slanghter  wm  at 
the  time  married,  and  both  of  them,  in  ac- 
cordance with  the  agreement  witt^  their 
wives,  went  Into  possession  of  the  lands 
agreed  upon,  Harle  paying  three-fonrths  and 
Slani^tef  one-fourth  of  tbe  condderatlon  xe> 
dted  in  the  Joint  deed.  Harle  and  wife 
went  upon  and  occupied  the  120  -acres  as 
their  homestead,  and  were  occupying  same 
as  their  homestead  at  the  time  the  rlghte  of 
the  various  parties  to  portions  thereof  are 
claimed  to  have  accrued.  In  like  manner  did 
Freeman  Slanghter  and  his  wife  occupy  the 
40  acres  until  June  21,  18M,  when  Blans^ 
tar's  wife  divorced  him,  and  the  poeacoalon 
and  use  of  the  land  was  awarded  bur  along 
with  the  custody  of  tbe  dilldren.  Snbse* 
quently  she  died,  and  tbe  40  acres  were  re- 
occupied  by  Slaughtw.  Nathan  Harle  was 
married  twice.  By  his  first  wife  he  bad 
duee  children,  Bruff,  John,  and  Amanda. 
By  tbe  second  wife  be  had  no  diUdreaL  The 
160  acres  were  acquired  by  him  and  Freeman 
Slaughter  after  he  married  his  second  wtfe^ 
Grade  Ann.  His  dau^ter,  Amanda,  married 
Freeman  Slaughter,  but  died  prior  to  the  In- 
stitution of  this  suit,  leaving  surviving  her 
her  husband.  Freeman  Slau^ter,  and  several 
children,  who  are  parties  to  tbe  salt  and 
designated  as  the  Slanghter  heirs.  After  the 
purchase  of  the  land  Nathan  Harle's  wife 
adopted  Mary  Aon  Richardson,  known  there- 
after as  Mary  Ann  Harle,  complylug  In  that 
respect  with  the  provisions  of  the  adoption 
statates.  The  adopted  dilld  married  Wash 
McGriff,  whom  she  bore  three  children,  who 
are  parties  to  this  suit,  being  designated  as 
the  McGriffs.  Nathan  Harle's  wife  was  dead 
at  the  time  this  suit  was  filed,  as  was  also 
her  adopted  daughter,  Grade  Ann  Harle  Mc- 
Griff, tbe  latter  having  died  before  her  adoi>> 
tlve  mother.  The  foregoing  facte  are  undis- 
puted. 

There  was  tratimony  by  Bruff  Harle  and 
other  witnesses  tending  to  show  that  In  the 
early  part  of  1898  T.  H.  Bonner,  at  the  re- 
quest of  Nathan  Harle,  surveyed  tbe  120 
acres  of  land  belonging  to  him,  setting  same 
off  in  four  aiv^roxlmately  equal  tracts,  beand 
his  wife  agreeing  at  the  time  that  one  tract 
should  go  to  Bruff  Harle,  one  to  John  Harle, 
tbe  other  two  tracto  to  go,  one  to  the  children 
of  Mary  Ann  Harle  McGrlff,  the  other  to 
Amanda  Harle  Slaughter's  children,  upon  the 
death  of  Natban  and  Grade  Ann  Harle,  Bmff 
Harle's  testimony  In  relation  to  his  righte 
at  that  time  being,  in  effect,  that  his  father 
pointed  out  the  land,  saying  for  him  to  take 
it  and  use  it,  and  if  what  was  left  was  not 
niffldent  to  afford  a  living  for  Natban  and 
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Us  vUe,  tlM7  would  call  ton  tbe  part  appor- 
tioned to  Brnff  for  Uiat  purpose,  auid  to  the 
arransemfflit  Brnff  assented.  The  testimony 
of  these  witnesses  further  tended  to  show 
that  Brnff  Harle  was  llvlog  on  the  land  prior 
to  the  snrrey  nnder  an  agreonent  that  he 
should  have  the  land  as  a  gift.  In  considera- 
tion of  contributing  to  the  support  and  main- 
tenance of  Nathan  Harle  and  his  wife,  and 
had  ever  since  that  time  been  in  adverse  po8> 
seasion  of  the  land,  cnltlTatlDg  It  and  paying 
taxes  ttiereon.  Nathan  Harle  denied  the 
setting  aside  of  the  land,  his  explana- 
tion being  that  the  land  snrreyed  at  a  time 
when  he  contemplated  making  a  will  dlspos- 
ing  of  the  land,  and  denied  in  toto  the  claim 
of  Brnff  Harle  that  the  land  had  been  glvoi 
him  as  an  advancement,  etc;,  and  claimed 
tiiat  be  never  snrr^iderea  control  or  poasea- 
Blon  ct  the  land.  We  conclnde  as  a  tect  tiiat 
Nathan  Harle  ffid  not  snrrwder  contool  or 
possesadon  of  the  land.  He  furttier  testified, 
in  referuice  to  Brulf s  tilalm  of  advancement 
and  gift,  that  Brnff  Haile  not  only  had  not 
contrlbnted  to  his  amiDWt,  trat  whoi  called 
upon  to  do  80  had  refused  spedflcajly  to  do 
■0.  In  Jnne.  1009,  after  the  survey  of  the 
land,  and  after  Brnff  Harle  dalnu  he  wait 
in  possession  of  the  land  under  an  agreement 
to  contribute  to  the  sni^ort  and  maint«ance 
of  his  father  and  st^mother,  the  lattu  two 
conveyed  00  acres  of  the  120  to  their  son, 
John  Harle,  which  included  tbe  land  claimed 
by  Bmtt  Harle, 

At  the  condnaion  of  the  evldace  the  court 
instmcted  a  vsrdict  tot  Freeman  Slaughter 
and  his  dilldren  against  aU  other  parties  to 
the  snlt  for  the  40  acres  daimed  by  Freeman 
Slaughter,  to  be  used  by  him  during  tala  life- 
time against  any  daims  of  his  dUldren ;  fbr 
John  Harle  for  the  60  acres  deeded  to  Um 
by  bis  father  and  st^nnotber  against  all  par- 
ties to  tbe  suit,  and  for  Nathan  Harle  tor  the 
remaining  00  acres  against  all  the  ottier  par- 
ties to  said  suit  Upon  the  verdict  so  direct- 
ed Judgment  was  altered  accordingly,  from 
which  this  appeal  is  taken  by  Bmfl  HBxio, 
the  McOrlffs,  and  the  Slau^ters.  No  ap- 
peal was  taken  by  Freeman  Slaui^ter.  No 
attack  is  made  on  appeal  against  the  judg^ 
moit  tn  favor  of  John  Harle,  who  recovered 
the  60  acres  acquired  by  tbe  deed  from  his 
parents. 

[1, 2]  It  Is  first  urged  by  counsel  for  Bmfl 
Harle  that  the  conrt  erred  In  withdrawing 
the  case  from  the  Jury  and  instructing  ver- 
dict against  him',  for  the  reason  that  the  tes- 
timony without  dispute  showed  that  he  had 
been  Id  exclusive,  adverse,  and  peaceable 
poasessloD  of  the  land  for  more  than  12  years 
prior  to  the  institution  of  the  suit,  and  for 
that  reason  entitled  to  a  Judgment  therefor. 
We  conclnde,  as  between  BmfT  Harle  and 
Nathan  Harle,  bis  father,  that  the  testimony 
at  most  raises  the  Issue  of  a  conditional  parol 
gift  When  he  entered  upon  the  land,  It  was 
by  his  own  admissions  an  entry  under  execu- 
tory contract,  since  the  effect  of  the  evidence 


under  one  theory  is  to  establish  a  holding 
under  promise  to  contribute  to  the  sonMrt 
of  his  parents;  and  nader  tbe  oQux  a  hold- 
ing subordinate  to  Harle's  rlg^t  to  claim  the 
land  If  he  should  need  It  Accordln^^,  the 
action  of  the  district  Judge  In  refusing  to 
submit  the  questiona  of  fact  arising  unda 
the  statute  of  Umltetlon  as  pleaded  by  Brnff 
Harle  was  correct,  since  one  who  altera  upon 
lands  vbldb  he  to  mtltled  to  aCQuln  condl- 
tlonaUy  In  adowwledgment  of  the  mj/fXiOT 
right  or  title  thereto  of  another  cannot  urge 
possession  so  secured,  unless  he  has  in  the 
meanirtiile  coma  Into  a  auperior  ontstandtiv 
title;  nnder  tine  statutes  of  lUnitetlon,  untaas 
and  nntU  be  shows  a  repndiatloii  of  the  tlOe 
under  which  he  entered  and  puts  the  owner 
of  sndi  title  upon  notice  ttiat  he  is  (flalmlng 
the  land  advereely  tjbereta  Bombarger  v. 
Morrow,  61  Tex.  417;  Flanagan  v.  Pearsim. 
61  itex.  902;  aOonnor  v.  Dykes,  29  S.  W. 
020;  BfAinson  t.  Baaoon,  79  Tex.  024,  IS 
S.  W.  686;  Smith  r.  Lee,  82  Tex.  124,  IT 
S.  W.  008;  Jcdmaon  v.  LocUiart,  16  Tex. 
Cttv.  App.  82,  40  B.  W.  640.  While  the  plead- 
ing of  Bn^  Harle  asserte  a  completed  parol 
gift,  and  while  the  testimony  raised  the  issue 
of  a  conditional  parol  gift,  as  we  have  said, 
neither  the  pleading  nor  proof  shows  a  le- 
podiation  of  the  contract  jmiex  whidi  he  en- 
tered file  lands,  and  hence  the  role  stated 
applies  in  all  reqiecbs,  and  it  became  Imma- 
terial <m  the  qnestlott  of  Umltatifm  what  the 
JuiT  may  have  comddered  fiie  facte  to  be 
concerning  the  period  of  time  Bmfl  Harle 
had  been  in  possession  of  the  land,  since  his 
posaeasion  waa  not  In  law  advecae. 

[I]  It  Is  next  urged  <m  behalf  of  Bmfl 
Harle,  aside  from  the  contention  that  he  ac- 
quired the  land  by  limitation,  that  the  court 
Should  have  submitted  to  the  Jury  the  issue 
of  a  completed  unconditional  parol  gift  of 
the  lands,  atoce  that  Isstie  was  raised  by  the 
evidence.  Conceding  tor  the  purpose  of  de- 
termining tlu  issue  iffesented.  that  the  evi- 
dence raised  the  lasn^  although  we  think  it 
did  not^  we  oonclnde  nevertheless  tiiat  the 
court  correctly  withdrew  the  case  from  the 
Jury  for  the  reason  that  it  appears  without 
contradiction  that  the  lands  alleged  to  bave 
beat  donated  were  at  the  time  the  homestead 
In  fact  of  Nathan  Harle  and  his  wlf^  Grade 
Ann,  and.  known  to  be  sudi  by  Bniff  Harle: 
Being  the  homestead,  tbe  lands  could  not  be 
conveyed  by  parol  gift,  stoce  title  to  the 
homestead  can  only  be  passed  by  deed  ac- 
knowledged by  the  wife  separately  and  apart 
from  her  husband,  In  the  manner  provided  by 
the  Constitution  and  statutes  of  this  state 
and  the  construction  placed  thereon  by  our 
appellate  courts.  Const  art  16,  |  00;  Rev. 
Stets.  19U,  art  1116 ;  StelUngs  Hallam, 
88  Tex.  431.  36  S.  W.  2;  Kobert  v.  Kzell.  U 
Tex.  Civ.  App.  176,  32  8.  W.  362;  Morris  v. 
Wells,  27  Tex.  av.  App.  363,  66  S.  W.  248. 

[4]  It  is  next  urged  In  behalf  of  the  Mc- 
Qriffs  that  the  court  also  erred  in  directing 
a  verdict  adverse  to  them.  As  we  have  said. 
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tbe  McOrlffs  were  tbe  children  of  Mary  Ann 
McOrlfl,  the  adopted  child  of  Grade  Ann 
Harle,  who  had  a  comiaanlty  Intonst  of  one- 
balf  In  the  land  In  dispute,  and  who  died 
Intestate,  and  chlldleas,  never  harii^  borne 
children*  and  taavlnff  snrrired  her  ad<v>ted 
child.  We  conclude  the  court  did  err  In 
the  respect  complained  of,  because  we  are 
of  opinion  that  nnder  our  statutes  relating 
adoption  and  those  regulating  tbe  descoit 
of  coiumunity  property,  and  the  construction 
that  ought  to  be  placed  thereon,  the  children 
of  an  adopted  child  inherit  in  the  same  man- 
ner that  the  descendants  of  a  natural  child 
inherit  Article  2469.  B.  S.  1911,  proTldei 
that  in  event  of  the  death  of  either  spouse 
Intestate,  with  children  surviving,  the  com- 
munity property  shall  go,  one-half  to  tbe  sur- 
vivor, and  one-half  to  such  child  or  children 
or  their  descendants.  Tbe  question  at  once 
arises  whether  an  adopted  child,  in  contem- 
plation of  the  statutes  of  descent  and  distri- 
bution and  those  of  adoption,  becomes  Id 
contemplation  of  law  a  natural  child,  so  that 
Buch  adopted  child's  children  become  "de- 
scendants" of  a  child  of  the  Intestate,  and 
are  permlttted  to  inherit  under  tbe  article 
(dted  instead  of  their  deceased  parent 
Connael  have  dted  no  case  in  point  decided 
by  tbe  appellate  courts  of  this  state,  nor  have 
we  been  able  to  find  one.  Practically  no 
help  from  tbe  adoption  statute  can  be  bad, 
since  it  provides  that  one  may,  on  compliance 
with  tbe  formalities  therein  enumerated, 
adopt  a  "legal  heir,"  and  that  the  person  so 
adopted  shall  have  "all  tbe  rights  and  privi- 
leges, both  In  law  and  equity,  of  a  legal  heir 
of  the  par^  so  adopting  him,"  save  that  such 
adopted  child  may  inherit  only  one-fourth  of 
tbe  estate  of  the  adopting  person,  If  such 
adopting  i>erson  at  tbe  time  or  tbereafter 
have  "a  child  begotten  In  lawful  wedlock." 
Articles  1,  2,  R.  S.  19X1. 

[I,  t]  Reference  to  tbe  rules  In  force  con- 
cerning adoption  prior  to  the  adoption  of  the 
common  law  in  this  state  affords  no  assist- 
ance in  the  interpretation  of  the  statute,  since 
the  present  statute  and  the  oue  by  author- 
1^  of  which  Mary  Ann  McGrlff  was  adopted 
was  enacted  after  the  act  by  which  the  com- 
mon law  of  England  became  tbe  rule  of  deci- 
sion In  this  state,  when  not  "Inconsiatentf* 
with  the  Constltntlon  and  laws  of  this  state. 
Article  0402.  B.  S.  1911.  Besides,  adoption 
was  unknown  to  the  common  law ;  and,  when 
the  Leglslatnre  passed  the  present  statute 
conferring  the  right  on  any  person  to  adopt 
en  "belr,"  a  oonmum-Iaw  rule  of  dectelon  or 
Interpretation  was  Impossible,  since  there 
was  no  soch  rule  at  common  law,  and  had 
there  been  one,  It  would  not  have  been  ap- 
plicable iB  toto  If  "inconsistent"  with  the 
statatea  of  adoption  passed  by  the  L^flsla- 
tnre. '  So  it  resulte,  it  occurs  to  us.  that  In 
conatrtdng  Uie  statute  we  shall  resort  to  the 
ordinary  principles  of  construction  In  deter- 
mining the  effect  of  the  statute.  In  many  of 
the  states  both  tbe  statute  authorizing  adop- 


tion and  the  statnte  of  descent  control  and 
restrict  tbe  rights  of  those  adopted,  hat,  sub- 
ject to.  such  modlflcationa,  there  is  singular 
unifonnlty  In  the  enunciation  of  the  general 
rules  by  all  the  courts.  In  reference  to  the 
construction  to  be  placed  on  sucb  statutes, 
an  accepted  authori^  says  that  "the  author- 
ities unite  in  afflrmlng  that  for  all  purposes 
of  inheritance  from  the  adopUre  parent  the 
adopted  child  becomes  antf  Is  the  lawful 
child  of  sncih  adoptive  parent  save  In  so  far 
as  the  statute  authorising  the  adoption  may 
otherwise  provide.  Bach  inheritaUe  tight 
does  not  conflict  with  Uie  statute  of  descents, 
for  tiie  statute  in  regard  to  adoption  points 
out  who  are  to  be  considered  dilldren  within 
the  meaning  of  the  statnte  of  descents,  nor 
with  the  right  of  the  adoptive  parent  to  die* 
pose  of  his  property  by  wllL  However,  as 
against  an  adopted  cAOXA,  the  statute  should 
be  strictly  construed,  because  It  ts  In  deroga- 
tion of  'the  genwal  law  of  inheritance,  which 
is  founded  on  natural  relattonahip,  and  Is  a 
rule  of  succession,  according  to  nature,  which 
has  prevailed  from  time  immemorial."  1 
Cye.  981.  We  assume  that  the  strict  con- 
struction contended  for  by  the  writer  just 
quoted  has  reference  of  course  to  a  compli- 
ance with  the  formalities  prescribed  by  tbe 
statute,  and  not  In  reference  to  the  rights  of 
the  adopted  person  when  l^^lly  adopted. 
For  in  construing  the  rights  of  the  child 
when  formally  adopted,  the  Intention  of  the 
legislature  in  the  enactment  of  the  statute 
should  be  detennloed  by  importing  to  tbe 
words  therein  their  ordinary  signiflcatlfm 
and  common  meaning. 

[7]  The  case  of  Eckford  v.  Knox.  67  Tei. 
200,  2  S.  W.  372,  Is  tbe  only  case  that  has, 
to  any  considerable  extent,  construed  the 
adoption  statutes,,  and  in  that  case  the  point 
at  Issue  here  was  not  involved.  However, 
In  our  opinion.  It  Is  persuasive  of  our  view 
that,  "if  an  adopted  child  dies  during  tbe  life 
of  its  adopting  parent,  leaving  children,  sudi 
children  are  for  most,  if  i^ot  for  all,  purposes 
regarded  as  natural  granddilldr^  of  tiie 
adopting  parent,  and  entitled  to  rejffesent 
their  parent  and  to  receive  from  the  estate  ot 
his  adopting  parent  what  he  would  have  been 
entitled  to  receive  had  he  lived  until  after 
such  parentTs  death."  1  R.  a  U  614.  In  Eck- 
ford V.  Knox,  supra,  it  Is  said.  In  effect,  that 
the  designation  of  the  adopted  child  as  "legal 
hdr"  has  no  slgniflcanee  since^  stricQy  speak- 
ing, thrae  is  no  such  thing  as  the  heir  of  a 
Uvtaig  person,  and  that  the  use  of  the  term, 
"legal  heir,"  means  simply  tliat  if  the  person 
so  desigiated  is  Uving  at  the  death  of  the 
adopting  party  be  shall  become  entitled  to  an 
Interest  in  all  his  property  of  which  he  shall 
die  intestate.  Hence  no  restricted  meaning 
may  be  placed  upon  the  words  legal  heir.  On 
tbe  contrary,  the  words  must  be  held  eo  mean 
that  which  will  most  likely  promote  the  evi- 
dent purpose  of  tbe  statnte.  It  is  also  fur- 
ther said  in  that  case  that  an  adopted  belt 
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may  oot  be  postponed  in  his  tight  of  Inherit- 
ance to  others  who  are  not  themselres  heirs, 
and  that  he  can  be  disinherited  only  In  sach 
manner  as  any  lawfully  begotten  heir  may 
be,  and  that  he  stands  as  to  his  right  of  In- 
heritance on  the  same  plane  with  children 
bom  Id  lawful  wedlock,  save  as  to  the  re- 
striction In  the  amount  he  may  Inherit,  and 
that  such  views  derive  strength  from  the 
general  rules  governing  adoption  wherever  It 
prevails.  It  Is  further  said  In  that  case  that 
ovr  statute  Imports  the  civil  law  of  adoption 
Into  our  jurisprudence  with  modifications. 
This  we  think  may  not  be  Intelligently  re- 
futed, dnce  the  right  of  adoption  did  not 
exist  at  common  law,  and  the  result  of  the 
passage  of  the  statute  was  to  Ingraft  upon 
our  Jurisprudence  that  feature  of  the  civil 
law  and  the  construction  placed  upon  It  by 
the  civilians.  And  while  not  passing  apon 
the  Issue  involved  in  the  Instant  case,  Mr. 
Chief  Justice  Willie,  In  the  opinion,  in  order 
to  sustain  the  right  of  Inheritance  of  a  living 
adopted  child,  as  a  natural  child,  approv- 
ingly refers  to  the  rule  of  the  civilians  that 
the  one  adopted  stood  in  the  relation  of  child 
to  his  adopter,  "and  his  children  became 
the  grandchildren  of  such  person.*'  The  cul- 
minating conclusion  of  law  just  quoted  from 
the  Sckford-Knox  Case  seems  to  us  conclu- 
sive of  the  issue.  The  rule  stated  seems  to 
be  the  one  In  force  in  most  of  the  states  of 
the  Union. 

A.  case  much  in  point  with  the  Instant  case 
Is  Power  et  al.  v.  Hafley,  85  Ky.  671, 4  S.  W. 
683.  Kentucky,  at  the  time  Hafley  desired 
to  adopt  one  Sylvania  Floyd,  had  no  statute 
authorizing  the  adoption  of  a  person,  and 
applied  to  the  Legislature  for  authority  to 
do  so.  The  Legislature  passed  an  act  which, 
in  efTect,  permitted  Hafley  to  adopt  Sylvania 
"as  his  legal  heir,"  and  permitting  her  to  take 
and  hold  the  estate  of  Hafley  "by  descent 
*  *  *  in  as  full  and  complete  a  manner  as 
If  she  was  his  lawful  child."  By  way  of 
comparison  with  the  quoted  act  of  the  Ken- 
tacky  Legislature,  our  statutes  provide  that 
one  adopted  under  Its  terms  shall  be  enti- 
tled "to  all  the  rights  and  privileges,  both  in 
taw  and  equity,  of  a  legal  heir  of  the  party 
so  adopting  him,"  and  by  subseqnent  article 
6  that  he  idiall  have  the  same  rights  against 
the  person  adopting  him  for  support  and 
maintenance  and  proper  and  humane  treat- 
ment '.'aa  a  chUd  has  by  law  against  lawful 
parents."  Thus  it  wUl  be  seen  there  is  no 
substantial  dUCermce  In  the  enactments. 
Sylvania  died  before  ber  adoptive  father, 
leaving  children,  and  after  the  death  of  the 
adoptive  father  the  contention  was  that  her 
children  could  not  inherit  through  thdr  moth- 
er, since  Sylvanla'8  right  to  inherit  was  per- 
sonal and  died  with  her.  In  disposing  of  the 
contention  the  court  said:  *The  common  law 
made  no  provision  tor  adopting '  children. 
Hence  we  get  no  light  from  that  law  to  guide 
ua  in  the  present  investigation.  Host  of  the 


states  of  the  Union  have  within  the  last  few- 
years  enacted  general  laws  providing  for  the 
adoption  of  children,  and  making  them  the 
1^1  heirs  of  the  adopting  parents  through 
the  courts.    Of  course,  the  laws  of  these 
states  are  not  uniform  in  substance;  the 
laws  of  each  more  or  less  limit  and  restrict 
the  legal  status  of  the  adopting  parent  and 
the  adopted  child;  and,  while  the  reported 
adjudlcatlouB  of  these  states  construing  the 
adopting  statutes  are  sparse,  yet  they  nearly 
all  agree  in  fixing  the  legal  status  of  the 
adopted  child  as  follows:    That  It  is  the 
event  of  adoption  that  fixes,  under  the  law 
authorizing  the  adoption,  the  legal  status  of 
the  adopted  child;   and  the  child,  by  tbe 
event  of  adoption,  becomes  the  legal  cblld  of 
the  adopting  parents,  and  stands,  as  to  the 
property  of  the  adopting  parent,  in  the  same 
light  as  a  child  bom  In  lawful  wedlock,  save 
in  so  far  as  the  exceptions  In  the  statute  au- 
thorizing tbe  adoption  declare  otherwise. 
And,  when  tbe  statute  authorizes  a  full  and 
complete  adoption,  the  child  adopted  there- 
under acquires  all  of  the  legal  rights  and  ca- 
pacity, Including  that  of  inheritance  of  a  nat- 
ural child,  and  Is  under  tbe  same  duties. 
See  Humphries  v.  Davis,  100  Ind.  290  [50  Am. 
Hep.  788] ;  Wagner  v.  Vamer,  50  Iowa,  532 : 
Barnes  v.  Allen,  25  Ind.  222;   Burrage  v. 
Briggs,  120  Mass.  103:    Ross  v.  Ross,  129 
Mass.  243  [37  Am.  Rep.  321].   By  the  request 
of  Frederick  Hafley,  the  Legislature,  by  the 
act  supra,  made  Sylvania  his  legal  heir,  and 
invested  her  with  as  full  capacity  to  take 
and  bold  his  estate  by  descent  as  if  sbe  was 
his  natural  child.   Thus  was  her  legal  status 
fixed  by  a  law  operating  directly  upon  her 
and  Hafley,  and  which  contained  no  restric- 
tions or  limitations  whatever.  She  was  made 
a  full  legal  heir,  and  was  put  precisely  upon 
the  same  footing,  so  far  as  taking  and  hold- 
ing Hafley's  property  by  descent  was  con- 
cerned, of  a  natural  child.  So  It  would  seem 
to  follow  as  a  logical  sequence  that  the  chil- 
dren of  Sylvania,  she  having  died  before 
Hafley,  take,  under  our  laws  of  descent,  as 
her  direct  representatives.   As  before  stated, 
the  common  law  made  no  provision  In  refer- 
ence to  adopting  children ;  but  tbe  civil  law 
made  ample  provision  In  that  regard;  and, 
presuming  that  the  Legislature^  in  passing 
the  act  Buprst  and  subsequent^  passing  a 
general  law  upon  the  same  subject,  had  in 
view  the  principles  of  tbe  dvil  law.  ve  have 
therefore  deemed  it  proper  to  consult  the 
principles  of  that  law  In  arriving  at  the  cou- 
structlon  we  have  given  said  act   By  that 
law  (the  dvil)  the  adopted  child  was  *asdm- 
llated  In  many  points  to  a  son  bom  in  law- 
ful matrimony.'  The  adopted  child  retained 
all  of  the  family  rights  Ksultlng  from  its 
birth,  and  tbere  was  secured  to  it  all  of  the 
fomi^  rights  procured  by  the  adoption.  See 
Sander*B  Justinian.  103,  105,  107.   Also,  in 
the  case  of  Vidal  v.  Commagere,  13  Ia.  Ann. 
519.  it  is  said  that  by  the  dvU  law  tbe  effect 
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of  adoption  wma  rodi  that  the  person  adopt- 
ed stood  not  only  himself  In  relation  of  child 
to  bim  adopting,  bat  his  children  became  the 
grandchildren  of  such  perpn.'  So,  taking 
tlie  logical  sequence  of  the  language  of  the 
act  supra,  aided,  as  It  is,  by  the  prindples 
of  tbe  dvil  law,  the  conclusion  is  Inevitable 
that  the  appellants  are  tiie  legal  grandchil- 
dren of  Frederick  Hafiey.  and  as  such  are 
entitled  to  share  in  the  distribution  of  his 
estate  under  our  laws  of  descent." 

We  concur  in  the  conclusion  reached  in 
the  case  from  which  we  have  quoted  that  it 
Is  the  act  of  adoption  that  flze^  the  status 
of  the  adopted  child,  and  that  the  effect  of 
adoption  under  our  statute  Is  to  constitute 
tbe  one  adopted  the  chUd  of  the  adopting 
p«-soa  in  the  same  manner,  as  said  in  Eck- 
f  ord  r.  B!noz,  supra,  "as  if  she  had  been  his 
cbild  bom  In  lawful  wedlock,  subject  only  to 
the  limitations  contained  In  the  proylso  to 
article  2."  Then  if  the  act  of  adoption  fixed 
tbe  status  of  the  adopted  cbild  as  one  "born 
in  lawful  wedlock,"  it  would  follow  as  a 
consequence  that  the  children  of  such  child 
wonld,  as  her  descendants,  be  entitled  to  re- 
ceive, from  the  estate  of  the  adoptive  parent 
dying  intestate,  in  the  same  maimer  and  to 
the  same  extent  the  adopted  child  would 
have  taken  had  she  survived  the  adoptive 
parent. 

Not  do  we  think  the  construction  we  have 
placed  upon  tbe  statutes  of  adoption  is,  as 
ar^ed,  in  conflict  with  article  2468,  R.  S. 
1911,  which  directs  that  ap<Hi  dissolution  of 
the  marriage  relation  by  death,  one-half  of 
the  community  property  shall  descend  to  the 
child  or  ebil^D,  tC  living,  of  the  deceased 
intestate  spouse  or  their  descendants. 
"GhUd"  has  xefer«ice  as  much  to  adopted 
child  as  to  natural  child.  If  only  natural 
child  w,a8  meant,  the  adoption  of  an  heir 
would  be  futile,  since  the  effect  would  be  to 
destroy  the  adiyption  statutes  in  toto,  and 
because^  under  sudi  constmctton  it  could  be 
said  that,  the  descent  of  community  property 
b^ng  oonflned  to  natural  children,  it  could 
not  be  diverts  by  the  provisions  of  the 
adoption  statutes,  even  during  the  life  of  the 
one  adopted.  Tbe  fact  that  both  acts  axe  in 
existence  emphadzes  the  comHusion  that  It 
was  intended  that  an  adopted  perscm  should 
be  considered  as  a  natural  child,  and  Inherit 
as  such  as  restricted  by  the  act  It  is  true 
that  it  was  held  in  Burgess  v.  Hargrove,  64 
Tex.  110,  In  construing  the  old  provision  di- 
recting the  descent  of  tbe  community  proper- 
ty, that  "diild"  did  not  include  grandchild. 
It  was  to  meet  sudk  construction  that  the  act 
was  aubsequenfly  amended  as  it  now  reads 
so  as  to  Include  Child  or  children  or  their 
descendants.  But  it  cannot  be  deduced  from 
the  faoldiug  that  "child"  does  not  Include 
grandchild  that  it  also  does  not  include 
adopted  child.  Further,  we  think  the  hold- 
ing In  that  case  is  beside  the  Issue  involved 
here,  and  throws  no  light  on  tbe  question, 


and  de<ddes  only  that  the  first  degree  of  con- 
sangulnl^  does  not  Include,  as  matter  of 
law,  tbe  second  any  more  tiian  it  does  the 
third. 

In  view  of  what  we  have  said,  we  conclude 
that  when  Grade  Ann  Harle  adopted  Mary 
Ann  as  provided  by  law,  she  became,  for  all 
puri>oses  of  Inheritance,  a  natural  child,  and 
that  her  descendants  were  entitled  to  Inherit 
tbe  entire  interest  of  Grade  Ajm  in  the  com- 
munity property  of  Grade  Ann  and  Nathan 
Harle,  since  Grade  Ann  had  no  child  when 
she  adopted  Mary  Ann,  nor  was  such  child 
bom  prior  to  ber  death. 

[8]  It  is  next  urged  in  behalf  of  the  Slaugh- 
ter children  that  the  court  erred  In  directing 
verdict  against  them.  As  we  have  redted, 
these  parties  were  the  children  of  Amanda 
Harle  Slaughter,  who  was  Nathan  Harle's 
daughter  by  his  first  wife.  Natban  Harle  ac- 
quired tbe  land  after  Amanda  Slaughter's 
mother  died,  and  after  he  married  his  second 
wife,  and  Amanda's  -children  therefore  have 
no  inheritable  interest  in  the  land  only 
through  their  grandfather,  Nathan  Harle. 
The  error  ni^^,  however,  arises  upon  the 
holding  by  the  district  judge  that  there  was 
a  lawful  partition  and  division  between  Free- 
man Slaughter  and  Nathan  Harle  of  the 
land  deeded  to  them  Jointly.  The  land  was 
as  matter  of  fact  deeded  to  Harle  and  Free- 
man Slaughter  jointly,  as  we  have  shown  at 
another  place,  but  it  was  not  disputed  by 
either;  on  tbe  contrary^  it  was  stated  by 
both  to  be  a  fact  that  there  was  a  division 
and  partition  of  the  land,  three-fourths  belug 
set  off  to  Harle,  and  one-fourth  to  Slaughter, 
each  agredng  to  pay  for  same  in  that  pro- 
portion, whldi  was  donfc  Etxh  went  into 
actual  possession  of  the  portion  awarded  Mm' 
with  hU  fitmily,  and  have  since  omipled 
same.  SuiOi  a  partition  and  division  of  lands 
deeded  Jointly  to  two  grantees,  upon  consid- 
eration that  each  will  pay  that  proportion  of 
the  purdbaae  money  that  his  lArt  of  tbe  land 
bears  thereto,  is  a  ralid  and  efltective  parti- 
tion, and  may  not  be  snhBequoitly  attacked 
by  his  chlldrat.  If  snch  division  was  acted 
upon,  utd  the  purchase  price  agreed  on  paid 
by  both  lurtieB  and  possession  of  the  re- 
spective tracts  of  land  so  set  oft  taken  by 
ea«h,  as  was  done  in  the  Instant  case.  Cag^e 
V.  Tucker,  14  Tex.  CIy.  App.  316,  37  S.  W. 
180.  Hence  any  issue  dependent  for  its  force 
on  the  invalidity  of  such  division  and  parti- 
tion becomes  immaterial  under  our  holding 
that  the  partition  was  effective,  and  a  dis- 
cussion thereof  unnecessary. 

With  our  holding  that  the  evidoace  with- 
out dispute  establishes  a  division  and  parti- 
tion of  tbe  160  acres  between  Freeman  Slaugh- 
ter and  Nathan  Harle,  it  becomes  unneces- 
sary to  discuss  seriatim  the  several  remain- 
ing assignments  of  the  Slaughters,  since  the 
same  raise  issues  similar  to  those  raised  by 
Bmff  Harle,  and  which  we  have  dedded  ad- 
versely to  the  contention  of  the  Slaughters. 
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Tbe  jndgmmt  ot  the  trial  court  Is  afllrmed 
in  all  respects,  save  as  to  the  UcGrUEs.  As 
to  them  the  jadgmeut  of  Uie  lower  court 
Is  reversed,  and  judgment  here  rendered 
for  said  heirs,  directing  that  said  heirs  recov- 
er of  Nathan  Harle  an  undivided  one-half 
Interest  In  the  60  acres  of  land  awarded  to 
said  Nathan  Harle  by  the  court  below,  sub- 
ject to  the  right  of  said  Harle  to  possession 
and  occupancy  of  said  land  as  a  homestead 
during  his  life  time. 

Affirmed  in  part  and  reversed  and  tender- 
ed In  part 


TEXAS  POWER  &  LIGHT  CO.  v.  BURGER. 
(No.  7U0.) 

(Court  of  Civil  Appeals  of  Texas.  Dallas. 
April  11.  1914.    Rehearing  Denied 
Hay  9,  1914.) 

1.  Mast£b  and  Sebtant  (S  278*)— Injttbt 
TO  Sbbvamt— Neguoencb-^tidbnce. 

In  an  action  for  injuries  to  an  employfi 
while  assisting  In  setting  an  electric  light  pole, 
evidence  held  to  support  a  findiug  of  actionable 
negligence  for  the  failure  of  the  employer  to 
furnish  rrasonably  safe  appliances  and  a  suf- 
ficient number  of  competent  employ^  to  do  the 

WOTk. 

[Ed.  Note.— For  otiter  Ifastor  and 

Servant,  Cent  Dig.  |S  9G4rwe-958,  060-969, 
971,  972,  »n;  Dec.  Dig.  i  27&*1 

2.  Masteb  aitd  Sebvant  a  296*)— Injxtbt 

TO  BBBVAHT— CONTBIBUTOBT  NEOLIGEIfCK. 
Where  an  employ^,  acting  under  orders  of 
the  vice  principal,  woo  directed  the  work,  nei- 
ther did  nor  <Hnitted  to  do  anything  which  could 
contribute  to  an  accident  resulting  in  injoiy  to 
him,  the  issue  of  contributory  negligence  was 
not  in  the  case. 

'  [Ed.  Note. — For  other  cases,  see  Uoster  and 
Servant.  Cent  Dig.  11  1180-^094;  Dee.  Dig.  } 
296.*] 

3.  BlUTBB  AND  SBBVANT  ({  186*)— INJUBT  TO 

*  SEBVAar— NEauoBNCs  or  Fellow  Sebv- 

.A2IT. 

Where  plaintiff  and  his  coemployis  work- 
ed under  the  direct  orders  of  the  foreman  and 
the  coemployis  did  what  the  foreman  directed 
them  to  do,  an  injury  sustained  by  plaintiff  in 
consequence  thereof  was  caused  by  an  act  of  the 
onployer,  who  could  not  escape  liability  on  the 
groand  that  the  n^ligence  was  that  of  a  fellow 
servant 

(Ed.  Note.— For  other  Master  and 

Servant  Cent  Dig.  ||  1^-421;  Dec.  Dig.  | 
185.*] 

4.  TBIAL  (I  146*)'-IasUE9— WiTHDBAWAL. 

The  failure  of  the  court  to  submit  to  the 
jury  an  issue  raised  by  the  pleadings  amounts 
to  a  withdrawal  thereof, 

[Ed.  Note.— For  other  casea,  see  Trial,  Cent 
Dig.  §S  828.  841;  Dec.  Di?.  «  148.*] 

5.  BlAsnB  AHD  Sebvant  (S  298*)— Iivjubt  to 
Sebvant— Evidence. 

An  employe,  sustaining  a  personal  injury 
negligently  ionicted,  cannot  recover  for  inju- 
ries sustained  in  a  prior  accident;  and,  unless 
the  jury  can  determme  what  portion  of  the  in- 
juries were  occasioned  by  the  negligence  com- 
plained of,  and  what  portion  Wfis  occasioned  by 
the  prior  accident,  there  can  be  no  recovery. 

[£3d.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  t  29&*] 

6.  Mastxb  and  Sbbvakt  (i  2^*)— Injubt  to 

SEBVAin^NBOLiaENC&--lH8TBU0TI0N8. 

Where,  in  an  action  for  injuries  to  plain- 
tiff while  as^Btlng  his  eoemploy^  In  setting  an 


electric  light  pole,  the  court  made  the  test  of 
actionable  n^ligence  to  depend  on  whether  the 
employer  had  exercised  reasonable  care  in  se- 
lecting the  tools  and  instrumentalities,  and  not 
whether  he  should,  have  selected  and  used  an- 
other system  of  pladng  the  pole  in  position, 
refusal  to  charge  that  the  jury  could  not  con- 
sider, as  a  ground  of  negligence,  the  fact  that 
another  uystem  was  not  used  was  not  errone- 
ous. 

[Ed.  Note^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1148-0166^  11S8-11.60; 
Dec.  Dig.  I  293.*] 

7.  Habibb  and  Sebtant  (IS  101,  102*) — ^In- 
JTJBT  TO  Sebvant— DEFKcrrvE  Appliances. 

The  right  of  an  employer  to  conduct  his 
own  business  in  his  own  way  la  limited  tv  lus 
duty  to  exezdse  reasonable  care  to  famish  rea- 
sonably safe  appliances  and  place  in  which  to 
work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  135.  171,  174,  178-184, 
192;  Dec  Dig.  Sfi  101,  102.*] 

8.  Tbial  ({  :ios*)—ZnsTBUCTiom— Submis- 
sion or  INCOICFETENT  TBBTmOHT. 

Where  inadmissible  testimony  was  received 
without  objection,  and  there  was  no  motion  to 
strike  it  out  renisal  to  charge  that  the  jury 
should  not  consider  the  testimony  was  not  er- 
roneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  SS  260-266;  Dec.  Di^-.  {  105.*1 

9.  Appeal  and  Ebbob  (I  690*>— Recobi>— 
Mattebs  to  be  Shown— Matbbialitt  or 
Excluded  Eviobnob. 

Where,  in  an  action  for  personal  injuries, 
in  which  it  was  in  issue  whether  plaintiff  had 
fully  recovered  from  a  prior  accident  and  evi- 
dence of  statemmts  of  physicians  advising  an 
operation  was  excluded,  the  record  on  appeal 
does  not  disclose  whether  the  advice  was  Dosed 
on  necessity  created  by  the  prior  injary  or  by 
the  injury  sued  for,  the  materiality  of  the  evi- 
dence not  being  shown,  its  admissibility  can- 
not be  decided. 

[Ed.  Note. — For  otiier  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  2897-2899,  2902-2D04. 
2906,  290S;  Dec.  Dig.  1  690.*] 

la  Evidence  (|  817*)— Hkabsat  Btidkrcx. 

The  testimony  of  one  as  to  what  physi- 
cians bad  stated  to  him  or  In  his  presence  as 
to  the  advisability  of  an  operatiom  on  him  was 
ioadmisrible  as  hearsay. 

[Ed.  Note.— For  other  casa%  see  Evidence, 
Cent  Dig.  IS  1174r-U92;  Dec.  Dig.  |  817.*] 

Appeal  from  District  Gonrt,  Hin  Oovnty; 
Horton  B.  Porter,  Judga 

Action  by  G.  O.  Burger  against  the  Texas 
Powa  &  Ught  Company.  From  a  Judgmmt 
for  plaintiff,  defendant  appeals.  Affirmed. 

Harry  P.  Lawther,  of  Dallas,  aud  Collins 
&  Cummlngs,  of  Hlllaboro,  for  appellant 
Wear  ft  Frazter,  of  Hlllaboro,  for  appellee. 

TALBOT,  J.  On  July  27,  1912,  while  ap- 
pellee and  others  as  employ^  of  appellant 
were  engaged  in  lifting  and  setting  an  elec- 
tric light  pole  in  the  city  of  Hlllsboro,  Tex., 
appellee  was  seriously  injured.  The  work 
was  done  with  the  assistance  of  pike  poles, 
and  what  was  called  a  "crutch"  or  "Jenny." 
The  pike  poles  were  about  2  Inches  in  diam- 
eter and  about  12  or  14  feet  in  length.  In 
one  end  of  them  there  was  fitted  a  sharp 
iron  spike.  When  the  pole  was  raised  to 
about  the  height  ot  tlie  men's  beads,  or  a 
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little  higher,  the  men  tutus  tbe  pike  polee 
struck  the  iron  spikes  Into  the  electric  light 
poH  grasping  the  pike  pole  with  their 
hands,  pnihed  aald  light  pole  upward.  Am 
the  deetilc  Itfit  ptHe  was  thna  ttting  raised, 
the  man  with  the  Jenny  would  slide  It  down 
■0  that  the  pole  at  Intervals  could  rest  up- 
on It,  and  the  mai  engaged  In  raising  it  with 
the  pike  polea  could  rest  The  crutch  or  Jen- 
ny was  principally  of  wood  constructed  with 
a  cross  at  the  top.  The  crotch  of  the  cross 
was  lined  with  an  iron  band  in  the  shape  of 
a  half  moon  or  crescrat  Sharp  teeth  pro- 
trude from  the  bottom,  and  from  the  upper 
end  of  the  cross-  When  the  pole  being  raised 
fits  into  the  crotch  of  tba  Jeomy,  the  sharp 
teeth  thereof  stick  into  the  wood  and  keep 
the  pole  from  alippli^  or  taming.  On  the 
occasion  In  question,  there  were  four  laea 
udng  pike  poles,  <me  to  guide  and  place  the 
Jenny,  and  one  who  stood  at  the  hole  to  keep 
a  board  in  place,  which  prevented  the  butt 
end  of  the  electric  light  pole  from  slipping 
past  the  hole,  and  which  canaed  It  to  slide 
Into  the  hole  when  raised  to  a  soffldent 
bdght.  The  p(dfi  being  raised  what  appellee 
vas  hurt  was  the  laqiest  and  heaviest  pole 
that  he  was  ever  called  upon  to  assist  in 
raising.  He  had  beai  In  the  employ  of  the 
appellant  for  some  time  before  this,  bot  the 
poles  he  had  theretofore  been  reQulred  to  aid 
In  raising  were  smaller  and  lighter  poles, 
probably  not  over  26  or  30  feet  long.  At  the 
time  appellee  was  injured  Ball  Calhoun, 
appellant's  foreman,  who  had  authority  to 
employ  and  discharge  men,  was  present,  and 
controlled  and  directed  appellee  and  the 
other  employes  In  the  work  they  were  then 
doing.  The  Jenny  furnished  by  appellant 
and  being  used  in  raising  the  pole  when  ap- 
pellee was  injured  was  too  small.  The  pole 
would  not  fit  down  into  the  crotch  of  the 
cross,  so  as  to  be  caught  and  h^d  by  the 
teeth  In  the  bottom  thereof,  and  hence  the 
cross  and  the  teeth  could  not  perform  the 
functions  for  which  they  were  created.  The 
evidence  also  warrants  the  conclusion  that 
one  of  the  pike  poles,  but  not  Uie  one  being 
used  by  appellee,  was  equipped  with  a  loose 
pike  or  spike,  which,  when  the  man  handling 
It  went  to  change  his  hold  and  ahlft  It  to 
another  place,  would  remain  sticking  in  the 
pole,  and  wonld  have  Co  be  shaken  out  This 
caused  delay,  and  kept  the  strain  on  the  ap- 
pellee and  other  men  an  undue  length  of 
time.  In  addition  to  this,  one  of  the  men  us- 
ing a  pike  pole  had  sore  hands,  each  of  them 
being  blistered,  which  was  known  to  appel- 
lant's foreman,  Calhoun,  before  appellee  was 
hurt,  but  unknown  to  appellee  imtll  after- 
wards. When  the  pole  had  been  raised  to 
an  angle  of  about  45  degrees  and  Just  ready 
for  the  last  push  upwards  by  which  it  would 
go  down  into  the  bole.  It  twisted  and  swerv- 
ed, and  an  undue  amount  of  Its  weight  was 
thrown  on  appellee,  causing  him  to  be  injured 
In  part  at  least  as  alleged  in  his  petition. 


ApDtiilM  had  received  an  Injury  bquw  yean 
before  this,  from  which  he  suffered  very 
much,  SB  he  has  from  the  Injury  complained 
of  In  this  mdt  He  had,  however,  at  the 
time  of  the  present  injury,  sewnlngly  recov- 
ered from  his  former  injury.  He  had  been 
doing  for  a  long  tlm^  intervening  between 
the  first  and  second  injury,  the  hardest  and 
heaviest  kind  of  work,  requiring  great  lift- 
ing and  straining,  without  complaint  and 
was  befbie  the  Injury  hoe  complained  of, 
far  above  men  of  average  strength.  The 
gnrands  of  n^dlgence  alibied  are :  (X)  Fail- 
ure of  appellant  to  furnish  appdlee  a  reascm- 
ably  safe  place  to  work;  (2)  failure  to  for- 
nlah  reasonably  safe  tools  and  implements 
with  which  to  perform  the  work  being  done 
vhea  appellee  was  injured;  0)  In  reauirlng 
and  directing  appellee  to  raise  the  electric 
light  pole  by  the  means  employed;-  (4)  in 
not  furnishing  a  suffldott  nnmbw  of  eompe- 
tent  nm  to  peifOnn  the  woA  of  raising  the 
pole  by  the  means  and  manner  required  with 
safety ;  (6)  that  one  of  appellee's  colaborers 
had  sore  hands,  and  was  not,  by  reason 
thereof;  physically  fit  to  give  pn^w  assist- 
ance in  rai^ng  the  pole.  The  defenses  i^ead- 
ed  are:  0)  General  and  special  demurrers; 
(2)  general  doiial;  (3)  n^llgence  of  f^ow 
servant;  (4)  that  at  the  time  of  the  alleged 
accident  on  July  27,  1912,  the  plaintiff  was 
not  physically  sound,  but  on  the  contrary, 
was  a  cripple,  having  long  prior  thereto,  to 
wit  on  the  17th  day  of  December,  1900,  re- 
ceived serious  and  jwrmanoit  injuries  to  his 
spine  and  hip,  resulting  in  a  curvature  of 
his  spine,  severe  pains  and  convulsions,  and 
paralysis  of  his  left  leg,  etc.,  which  were  the 
same  Identical  Injuries  of  which  the  plaintiff 
now  complained,  and  which  were  due  to  the 
Injury  received  In  December,  1909,  and  not 
due  to  any  fault  or  negligence  of  said  de- 
fendant on  the  occasion  In  question;  (6) 
contributory  negligence;  (6)  assumed  risk; 
(7)  that  the  Injury,  If  any,  received  by  the 
plaintiff  July  27,  1912,  was  the  result  of  an 
accident  A  trial  by  Jury  resulted  in  a  ver- 
dict and  Judgment  In  favor  of  the  appellee 
for  the  sum  of  $3,000,  and  appellant  ap- 
pealed. 

At  the  threshold  of  this  appeal  we  are 
confronted  wUh  a  motion  made  by  appellee 
to  strike  out  certain  portions  of  appellant's 
brief,  because  the  same  are  not  In  compliance 
with  the  rules.  This  motion,  especially  for 
the  reason  that  we  have  concluded  the  case 
ought  to  be  afitrmed,  will  be  overruled. 

[1]  Appellant's  assignments  of  error  from 
the  first  to  the  fifth,  Inclusive,  complain  re- 
spectively of  the  court's  refusal  to  peremp- 
torily instruct  the  Jury  to  return  a  verdict  in 
its  favor;  in  chaining  the  Jury  that  it  was 
ai^llant's  duty  to  exercise  ordinary  care 
to  furnish,  while  appellee  was  engaged  in 
the  work  he  was  doing  when  hurt  reason- 
ably safe  tools  and  Implements  with  which  to 
perform  that  work;  and  in  sutnulttlng  to  the 
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Jury  u  gronnds  of  negllgeDce  upon  whidb 
appellee  ml^t  lecover:  (l)  The  failure  of 
aivellant  to  fumlsb  reasonaUy  safe  pl^e 
poles  and  raising  crutdi  or  jenny  with  which 
to  perfdrm  the  woric  in  whldi  appellee  was 
engaged  when  injured;  (2)  the  talluze  of  ap- 
pellant to  exerctoe  ordinary  care  to  famish 
uKWllee  with  assistants  of  soffldent  number 
and  competency  to  do  the  work  he  was  doing 
when  hart  with  reasonable  safety  to  hlm- 
twlf;  and  the  dlrecUon  of  appellee  and 
Us  colaborera  by  J.  H.  Calhoun,  appellant's 
rice  principal,  to  raise  and  place  In  position 
the  electric  light  pole  as  alleged  in  appellee's 
iMtitlon,  in  the  manner  in  which  It  was  rais- 
ed. The  proposition  urged  ander  these  as- 
signments, aside  from  a  number  ct  abstract 
propositions  of  law  which  we  deem  it  un- 
necessary to  state,  is  to  the  effect  that  the 
evident  falls  to  show  that  tbe  injury  to  ap- 
pellee was  directly  and  proximately  caused, 
either,  by  the  defective  pike  pole  or  jenny, 
the  follure  of  the  appellant  to  famish  the 
plaintiff  assistants  of  sufficient  number  and 
competeni^  to  do  the  work  assigned  him,  or 
by  tbe  appellant's  negligent  manner  of  rais- 
ing the  electric  light  pole.  We  think  there 
wQ.a  no  error  In  the  submission  of  these  Is- 
sues.  Tbe  evidence  was  sufficient  to  warrant 
a  finding  that  either  act  of  commission  or 
omission  referred  to  in  the  court's  chai^ 
find  upon  the  existence  of  which  a  verdict 
In  favor  of  appellee  was  authorized,  was  the 
proximate  cause  of  appellee's  Injury. 

G.  O.  Burger  testified  for  himself :  "I  had 
never  before  bandied  a  pole  like  this  one, 
a  45-foot  pole.  I  bad  raised  smaller  [wies. 
Tbls  pole  that  we  were  raising  was  longer, 
larger,  and  heavier  In  every  way  than  those 
I  was  accustomed  to  raising.  The  poles  that 
I  bad  been  raising  fitted  in  loose  In  tbe  rais- 
ing crutch,  down  Into  the  circle,  on  the  teeth. 
When  I  went  to  raise  them  up  with  tbe  pike 
pol«  It  was  easy  to  move  the  jenny  down  the 
pole  and  keep  up  with  the  raising  up  of  ibe 
pole  and  protect  the  men  from  the  weight  of 
the  jMle.  *  •  •  When  we  were  raising 
that  pole  that  afternoon,  when  I  got  hurt, 
•  •  •  it  would  hang  up  In  the  jenny;  the 
top  teeth  of  the  Jenny  would  cut  the  pole, 
and  It  would  hang  on.  *  •  •  After  It  got 
a  certain  distance  it  got  larger,  and  Just  tbe 
top  teeth  could  cut  Into  the  pole,  and  It 
would  not  flt  tight  down.  It  had  never  done 
that  with  tbe  i)oIes  that  I  had  been  accus- 
tomed to  raising  before.  •  •  •  The  com- 
pany furnished  us  with  that  raising  crutch 
on  any  other  poles  that  I  had  helped  raise, 
and  I  had  not  thought  about  that  trouble, 
about  the  catching  or  making  the  pole  turn, 
or  anything  of  tbe  kind.  I  did  not  antici- 
pate or  understand  what  danger  might  be- 
fall me  In  using  it  that  way;  never  gave  It 
a  thought.  There  were  four  men  there  witn 
pike  poles,  counting  myself,  assisting  in  this 
work.  •  •  ♦  Those  pike  poles  were  not 
all  In  good  order;  one  of  the  boy's  pike 


poles,  in  the  lead,  had  a  loose  spike,  and  tiiat 
would  come  out  *  *  *  It  would  come  fmt 
of  the  end  of  the  irike  pole,  and  would  be 
stldcing  into  the  pole,  which  would  result 
in  a  strain  on  the  othor  three  men.  That 
happened  at  the  time  I  was  Injured,  leaving 
myself  and  two  men  holding  up  the  pole. 

*  *  *  As  to  what  happened  to  me  there 
at  that  Ome,  tbe  other  be^  kind  ot  give 
way  and  the  pole  swung  over,  and  I  swung 
under  to  catch  the  weight,  and  when  I  did 
I  hart  my  hip.  I  swung  under  to  catch  tbe 
weight  to  keep  it  from  coming  down,  from 
falling.  I  have  no  Idea  what  caused  tbe 
pole  to  awing  ardund.  Tbe  pole  never  swung 
around  that  way  whoi  it  would  slip  down 
into  the  crotofa  of  the  jeni^r  and  catdi  on  the 
bottom  teeth.  This  pole  was  resting  on  tbe 
upper  teeth  of  the  Jenny.  I  had  never  been 
in  that  kind  of  dang«  before. In  that  way; 
when  I  caught  the  strain  of  that  pole  It  seon- 
ed  to  rip  my  bone  loose,  my  backbone  and 
hip  and  made  me  awful  al<^  When  OuA 
pole  twisted  that  way,  and  that  weight  fell 
on  me,  I  hallooed  to  the  others  to  hold  up 
on  to,it  and  put  tbe  weight  to  it  to  push  upon 
the  pikes  and  hdp  me  to  take  the  wei^L 
They  pushed  up  a  little;  what  they  could, 
but  they  didn't  have  the  strength.  •  •  * 
Jiist  prior  to  the  pole  turning  one  of  the 
splk^  was  loose  on  tbe  end  of  It.  I  don't 
remember  whether  it  was  before  or  after- 
wards that  the  spike  came  out" 

The  witness  Sussell  testified :  "There  was 
something  unusual  happened  when  they  were 
raising  that  pole;  the  old  gin  that  they  had 
there  did  not  seem  to  be  working  good;  would 
get  fastened  in  the  timber,  and  they  would 
have  some  difficulty  In  getting  It  loose,  and  It 
would  leave  a  strain  on  them  while  they  were 
trying  to  unfasten  the  gin  that  they  bad 
there.  I  know  that  It  left  a  strain  on  Mr 
Burger  and  tbe  other  men  while  they  were 
unfastening  the  gin.  I  could  not  say  wheth- 
er the  pikes  with  which  they  were  wortiing 
were  in  good  order  or  not;  only  it  would 
seem  like  they  would  have  trouble  with  tiiem 
some  time  in  getting  them  unfastened.  Seem- 
ed like  some  of  the  men  didn't  understand 
the  Job  well,  somehow  or  other.  •  •  • 
After  the  pole  was  placed  Mr.  Burger  went 
over  and  lay  down  on  a  truck.  I  went  over 
where  he  was,  and  talked  to  him,  and  weut 
and  got  him  some  water  and  bathed  bis 
face,  and  after  he  went  to  vomiting  I  sent 
for  a  doctor.  Dr.  McHaffey.  That  was  after 
the  pole  was  set  He  appeared  to  be  then 
in  great  pain." 

The  witness  Everett  testified :  *'Ev«y 
man  had  to  bold  with  alt  bis  strength  to  save 
hla  life.  The  pole  turned  a  little  Mt  over 
the  way  Mr.  Burger  was.  If  the  pole  slips 
and  turns  there  is  a  great  deal  more  dan- 
ger, more  weight  and  strain  then  on  the  man 
towards  whom  it  turns  if  tb^  support  it 

*  *  **  A  man  is  liable  then  to  get  hurt 
most  any  tlmeb" 


A. 
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L.  P.  PhnUiM  teodfied:  "In  nlains  a  pole 
with  pike  poles  tbey  have  to  hare  the  men 
in  palxa;  U  jron  bave  more  men  on  one  side 
tlian  tbere  Is  on  tbe  other,  the  odd  man  has 
to  work  against  two  men.  In  raising  a  45- 
foot  pole  with  01ke  poles  there  would  be  at 
least  four  men  with  jAka  poles,  two  on  a  side, 
and  a  man  at  tbe  sin  Ooim^,  and  then  ttten 
ous^t  to  be  two  <m  the  sides  without  poles 
to  push  with  their  hands  against  the  pole 
(being  raised),  to  steady  tbe  pole,  and  one  at 
the  foot  or  the  butt" 

Tlie  testlniony  further  shows  that  the  fore- 
man, Mr.  Calhoun,  was  personallr  present 
directing  what  appellee  and  bis  cola  borers 
shoold  do,  and  bow  tbey  should  do  it  and 
that  he  stated  that  ao  far  as  be  knew  none 
of  the  men  assisting  In  raising  tite  pole  bad 
any  previous  exiterlence  in  Qiat  character 
of  woiic.  He  said:  "So  far  as  I  know,  those 
were  the  first  poles  tbey  bad  put  up."  He 
further  testified :  "I  reaUy  didn't  know  any- 
thing had  happened  other  than  hallooing; 
Oscar  [appellee]  or  some  of  t^e  men  hal- 
looed to  push.  We  had  Just  gotten  tbe  plkee 
in  ready  to  throw  the  pole  in  the  hole,  and 
there  was  a  kind  of  twist  or  the  jenny  give 
a  little,  or  something,  and  I  heard  him  hal- 
loa to  push,  or  sometlilng  to  that  effect  We 
went  ahead  and  threw  the  pole  in  the  hole, 
and  Burger  went  over  and  sat  down  on  a 
—  then  he  got  up  and  laid  down  on  one  of 
those  express  tmcks,  and  I  went  to  bim.  I 
have  heard  it  stated  that  the  spike  on  one 
of  those  pike  poles  was  loose;  that  when 
they  would  stick  it  Into  the  pole,  the  spike 
part  of  It  would  stay  there;  tb^  would  have 
to  pull  it  out  I  don't  remember  of  one  being 
in  that  shape." 

We,  of  course,  cannot  quote  all  the  tes- 
timony bearing  on  the  Issues  submitted  to 
tbe  Jury,  and  have  undertaken  to  give  above 
only  so  mnch  of  it  as,  in  our  Judgment  au- 
thorized and  supports  those  paragraphs  of 
the  court's  general  charge  complained  of  by 
the  assignment  here  under  consideration,  and 
wtal<^  make  plain  the  foct  that  the  court 
committed  no  error  In  refusing  the  peremp- 
tory instruction  requested  by  appellant 
Tonchlng  the  question  of  the  condition  of 
Uie  ptke  pole  bting  submitted  as  an  issue 
of  negll^nce.  It  may  be  said  that  while  on 
croas-e«imlnatton  appellee  stated  that  be 
did  not  remember  or  know  whether  the  spike 
came  out  of  the  pike  pole  before  or  after 
the  electric  light  pole  swerved  or  turned, 
causing  hla  tojury,  yet  In  view  of  bis  tes- 
timony on  direct  examination,  to  tbe  effect 
that  the  Bplhe  came  out  at  tbe  time  be  was 
Injured,  and  the  other  facta  and  drcnmstanc- 
ea  in  evidence,  it  became  and  was  a  ques- 
tion tor  tbB  Jury  to  determine  wheUier  tbe 
fomlablng  by  appeUant  of  such  an  instru- 
ment to  be  nsed  in  doing  the  work  In  which 
an>ellee  was  engaged  was  an  act  of  negU* 
goice,  and  the  proximate  canae  of  appellee's 
InJniT.   UkewlM^  irtietber  or  not  dtber  oC 


the  otber  acts  of  commission  or  ondsslon  ntfn 
ndtted  to  the  Jury  as  i  ground  of  negligence 
upon  which  a  recovery  by  appellee  might  be 
had  was,  under  tbe  evidence,  a  question  of 
fact  for  the  determination  ct  tbe  Jury. 

[2, 3]  Tbe  sixth  and  seventh  assignments 
of  error  complain,  respectively,  of  tbe  refusal 
of  the  court  to  give  special  charges  request- 
ed by  appellant  submitting  as  Issues  In  tbe 
case  contributory  negligence  on  tbe  i>art  of 
appellee,  and  negligence  on  the  part  of  his 
fellow  snrants.  These  (diarges  were  prop- 
erly refused.  The  evidence  did  not  warrant 
a  finding  that  appellee's  Injury  was  tbe  re- 
sult either  of  negligence  on  bis  part  or  the 
negligenoe  of  a  fellow  servant.  No  act  or 
omission  of  the  appellee  Is  shown  which 
could  be  construed  as  even  remotely  con- 
tributing to  bring  about  the  acddent  and  in- 
Jury  of  which  he  complains,  nor  can  the  ac- 
cident or  its  consequences  to  appellee  be 
charged  to  any  negligent  act  or  omission  of 
a  fellow  servant  of  appellee.  Neither  the  ap- 
pellee nor  any  of  his  fellow  servants  had 
anything  to  do  with  determining  the  number 
and  competency  of  the  men  required  to  raise 
the  pole  In  question,  or  tbe  fitness  of  the  in- 
strumentalities selected  and  used  in  raising 
it.  They  were  doing  the  work  under  the  or- 
ders and  supervision  of  Mr.  Calhoun,  appel- 
lant's vice  principal.  He  was  present  and  de- 
termined and  directed  what  appellee  and  his 
fellow  servants  should  do,  and  how  and  with 
what  instrumentalities  they  should  do  It. 
Whatever  the  negligence  was  that  caused 
appellee  to  be  Injured,  It  was  not  that  of  a 
fellow  servant  but  of  the  appellant  the 
master. 

Appellant's  assignments  of  error  from  the 
ninth  to  the  fourteenth.  Inclusive, 'complain, 
respectively,  that  the  court  erred  in  refusing 
to  instruct  the  Jury  at  its  request  that  tbey 
would  not  consider  as  a  ground  of  negligence 
on  Its  part:  (1)  The  fact  that  appellant  failed 
to  use  ordinary  care  to  furnish  the  appellee 
a  reasonably  safe  place  in  which  to  work; 

(2)  the  fact  that  the  Jenny  used  In  raising  the 
electric  light  pole  did  not  have  a  crotch  large 
enough  to  bold  the  large  part  of  said  pole; 

(3)  the  fact  that  the  appellant  failed  to  fur- 
nish a  sufficient  number  of  competent  men  to 
raise  and  place  the  pole;  (4)  the  fact  that 
oue  of  appellee's  coemploySs,  to  wit  Morse, 
had  a  sore  hand;  (5)  the  fact  tliat  the  pole 
was  raised  by  men  with  pike  poles  Instead 
of  by  block  and  tadile ;  (6)  in  refusing  to  give 
a  spedal  charge  requested,  to  tbe  effect  that 
if  at  the  time  and  place  where  the  appellee 
claims  to  have  rec^ved  bis  injuries,  he  was 
not  In  a  sonnd  physical  condition,  and  was 
more  susceptible  to  an  accident  by  reason  of 
having  received  injuries  while  working  on 
tbe  railway  In  December,  1909,  he  asBumed 
tbe  risk  of  dangers  resulting  trom  heavy 
work  of  the  nature  of  that  which  be  was  do- 
ing at  the  time  of  the  accidoit  For  prt^Kisl- 
ti<»8  under  these  several  assignments,  which 
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tre  presented  together,  and  for  the  testlmonr 
requlTlng  tbe  giving  <uF  the  charges  to  which 
tbey  r^t^  we  are  referred  to  the  proposi- 
tions and  atat^fflits  made  under  the  fore- 
going aBsignments  of  error,  Noa.  1, 2,  S,  4,  and 
6.  For  the  reason  given  In  discussing  and 
overruling  the  said  asirignments  Nos.  1,  2,  3, 
4,  and  6,  we  hold  that  aaslgnmenta  Nob.  8, 
10,  11,  and  18,  here  nndar  consldaatlon,  ate 
not  well  taken. 

{4]  The  alleged  faUnre  of  appellant  to  ose 
ordinary  care  to  fumlab  appellee  a  reason- 
ably safe  place  In  which  to  work  was  not  aab* 
mltted  to  the  Jury  as  an  Issue  upon  which  a 
recovery  might  be  had,  and  this  was  equiva- 
lent to  a  withdrawal  of  it  from  the  Jury's  con- 
slderation. 

[i]  In  reference  to  the  twelfth  asBtgnmePt 
It  l8  saffldent  to  say  that  fbs  facts  ther^ 
enumerated,  If  true,  would  not  of  themselves 
cast  upon  appellee  the  assumption  of  the 
risk  of  dangers  Incident  to  the  chaxacter  of 
work  In  which  he  was  eng^ed  at  the  time  be 
was  hurt  The  ri^ts  of  tbe  appellant  In 
t&sfiect  to  the  physical  cmditlcm  of  the  ap- 
pellee before  and  at  tbe  time  be  received  the 
injuries  of  wUdi  be  complains  in  this  suit 
were  takoi  care  of  by  a  special  charge,  i^ven 
at  appellant's  request,  correctly  applying  tbe 
law  applicable  thweto,  wherein  tbe  Jury  were 
told,  in  snbstancor  tliat  although  tbe  appel- 
lant may  have  been  guilty  of  negligence,  yet 
as  the  undisputed  evidence  showed  that  ap- 
pellee had  received  injuries  as  a  result  of  an 
accident  while  working  upon  a  railway  in 
December,  190^  tbm  appellant  bra^  would 
only  be  llaUe  for  such  injuries  as  directly 
and  proximately  resulted  from  the  negligence 
of  appellant  in  this  case,  and  that  the  Jury 
could  not  And  for  appellee  any  greater  sum 
than  would  reasonably  compensate  bim  for 
the  latter  injury,  and  that  they  could  not 
take  into  consideration  In  making  up  their 
verdict  any  injuries  or  condition  which  they 
found  appellee  was,  at  the  time  of  the  trial, 
sufTerlng  from  which  were  due  to  the  acci- 
dent of  December,  1909,  and  that,  unless  they 
were  able  to  determine  from  the  evidence 
what  portion  of  his  injuries,  if  any,  were  oc- 
casioned by  the  negligence,  if  any,  of  the  ap- 
pellant, and  what  portion  was  occasioned  by 
the  accident  on  the  railway  In  December, 
1909,  to  return  a  verdict  In  favor  of  the  ap- 
pellant. 

[6]  In  answer  to  tbe  fourteenth  assign- 
ment, which  complains  that  the  court  erred 
In  refusing  to  charge  the  jury  not  to  consider 
as  a  ground  of  negligence  against  tbe  appel- 
lant the  fact  that  the  electric  light  pole  was 
raised  by  men  with  pike  poles,  instead  of  by 
block  and  tackle,  it  may  be  said  that  uowhere 
in  the  court's  charge  was  a  verdict  in  favor 
of  the  appellee  authorized  if  the  jury  should 
find  that  appellant  was  guilty  of  negligence 
in  adopting  the  method  of  raising  the  pole 
by  men  with  pike  poles,  instead  of  by  block 
and  tackle,  and  hence  it  cannot  be  assumed 


that  the  Jury  based  their  Verdict  upon  any 
such  ground  of  negligence^  The  effect  of  the 
failure  to  submit  such  an  issue  was  to  with- 
draw it  from  the  consideration  of  the  Jury. 
In  refusing  the  special  charge  In  queetioD 
and  in  instructing  the  Jury  as  the  court  did. 
the  principle  that  a  master  cannot  be  charged 
with  a  breach  of  tbe  du^  owed  bis  servant, 
simply  on  tbe  gronnd  that  a  safer  meQud  or 
a  safer  instrumentality  than  tliat  from  wUA 
ttte  Injury  resalted  vbb  available  and  might 
have  been  adc^ted  by  bim,  ms  not,  In  ow 
opinion,  violated.  Whether  in  selecting  tbe 
tools  and  Instrumentalltlea  for  appellee  and 
bis  colaborers  to  do  the  work  required  of 
tb«n  amwdlant  erardsed  reasonable  or  ordi- 
nary care  to  provide  ancb  as  enabled  them  to 
perform  tttelr  duties  in  reasonaUe  safety 
was  made  the  test,  and  the  true  test,  of  appd- 
lantfs  liability,  by  the  oonrTs  cha^  and  not 
whether  appellant  should  have  selected  and 
used  a  block  and  tackle  with  whidi  to  lift 
and  place  the  pole  In  posltiion. 

[?]  Ttm  right  tjt  an  employer  to  oondnct  bis 
own  business  in  his  own  way  is  limited  so 
that  the  li^t  shall  not  Infringe  upon  the 
obligation  of  the  master  to  ezerdse  reason- 
able care  to  furnish  his  servant  a  reason- 
ably safe  place  in  which  to  work  and  reason- 
ably safe  instrumentalities  with  wbicli  to 
perform  the  work  required  of  him.  Jarrdl 
T.  Blackbird  Goal  Co.,  IM  Mo.  Aw-  652. 
186  B.  W.  754.  Appellee's  petition  charged 
that  appellant  ne^Ugioaay  faUed  to  foralah 
reasonably  safe  tools  and  implements  with 
wMdt  to  puform  the  woA  required  ot  falm, 
in  that  one  of  the  iriike  poles  was  fitted  with 
a  loose  pike  or  spike,  and  that  the  crutch  or 
Jenny  furnished  had  too  onall  a  cross  for 
use  in  raising  such  a  lari^  pole  as  Uie  <me 
being  raised  when  appellee  received  tbe  In- 
Jury  of  which  he  complains,  and  the  charge 
of  tbe  court  Instructed  the  Jury,  in  substance, 
that  if  they  bdleved  frpm  the  evidence  that 
the  plaintiff,  with  his  colaborers,  was  di- 
rected by  J.  H.  Calhoun,  appellant^s  vice 
principal,  to  raise  and  place  in  position  the 
pole  "as  alleged  in  plaintilTs  petition,"  and 
the  same  was  n^llgence,  etc.,  to  find  for 
plaintiff.  Thus  the  charge  of  the  court  con- 
fined appellee's  right  to  recover,  In  so  far  as 
tbe  method  adopted  in  raising  the  pole  was 
concerned,  to  Uie  negligence  of  appellant  in 
failing  to  provide  reaswably  safe  tools  and 
implements  to  be  used  therefor.  In  any  view 
of  the  matter,  however,  we  do  not  believe  we 
would  be  warranted  in  reversing  the  case  be- 
cause of  tbe  failure  of  the  court  to  give  the 
charge  in  question. 

[I]  Nor  do  we  think  the  case  should  be  re- 
versed because  the  court  refused  to  charge 
tbe  Jury,  at  the  instance  of  app^ant,  "not 
to  consider  herein  for  any  purpose  the  state- 
ment made  by  plaintiff  while  on  the  stand 
that  the  defendant  failed  to  give  bim  employ- 
ment for  the  balance  of  his  life  as  they  had 
agreed  to  da"  Donbaea^  the  testimony  was- 
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Inadmla^bliB,  but  tlw  neord  falls  to  diow 
tbat  any  otdectUm  vui  made  to  it  at  the 
time  It  was  given,  or  motion  then  made  to 
strike  It  oat  Indeed,  the  statement  of  facts, 
as  pcAnted  oat  by  appdlee,  shows  that  the 
testlmoiiy  was  bron^t  oat  by  a^llant  on 
croaB-»amfnatlon.  In  this  state  of  Uie  rec- 
ord appelant  will  not  be  heard  to  complain. 

[I,  It]  Hie  sixteenth  and  last  assignment 
of  error  is  that:  ""The  court  erred  in  refus- 
ing to  permit  the  appellee  to  state,  upon  ob- 
jection being  made  Iqr  his  counsel  what  phy- 
sldans  in  Sui  Anttmio  stated  to  him  or  Id 
his  preaence  with  reference  to'  the  advisabili- 
ty ot  an  operation  on  his  blp,  and  wliat  said 
physidsms  told  him  would  be  the  result  If 
be  did  not  have  the  operation  performed  as 
te  shown  by  thd  defendants  bill  of  excoptlons 
No.  l."  The  proposition  advanced  Is  to  the 
effect  that  **tbH9  teatlmmiy  was  material  on 
the  question  as  to  whether  the  appellee  had 
fully  recovered  from  his  naUroad  accident 
ot  1909,  as  his  own  testlm<my  and  that  of 
several  of  his  witnesses  tended  to  show,  and 
was  also  material  upon  the  issue  pleaded  by 
the  appelant  that  the  iT^jwriM  from  which 
sppdlee  is  at  present  suffning  were. In  con- 
sequence of  the  railroad  accident,  and  were 
not  due  to  what  happened  at  the  pole  rais- 
ing on  July  27.  1912."  Neither  tb»  assign- 
ment of  error  nor  the  bill  of  ezceptlonB  re- 
serred  to  this  aetitm  of  the  court  shows  when 
Qa  statements  ct  the  physidans  proposed  to 
be  shown  were  made,  or  whether  the  opera- 
tion advised  by  them,lf  any  was  advised,  was 
believed  to  be  necessary  because  frf  the  Injur; 
sustained  by  appellee  In  Decembw,  1900,  or 
the  Injury  sustained  by  him  for  which  dam- 
ages are  sooe^t  In  ttiis  action,  and  hence  the 
msteiialiiy  of  the  testimony  excluded  does 
not  appear.  But,  aside  firoih  tUs,  the  tes- 
ttnwny  was  purely  hearsay  and  inadmissible. 

We  have  discovered  no  error  requiring  a 
reversal  of  the  case,  and  the  judgment  of  the 
court  is  therefore  afflrmed. 


HOUSTON  *  T.  a  R.  GO.  V.  COLOMAN. 

(No.  7103.) 

iCoort  of  GiTil  Appeals  of  Texas.  Dallas. 
April  18,  1914.    Beheariag  Denied 
May  9,  1914.) 

t  Hastes  and  Sesvaht  (S  286*>— Injubies 
TO  Servant  —  Neouosncs  —  svioEitcE— 
Question  vob  Jubt. 

In  an  action  for  iojuries  to  an  employ^ 
while  asststio;  coemploj^s  in  carrying  a  cross- 
"C,  caused  by  the  coemploy^a  dropping  the  tie 
psrsoant  to  orders  of  the  foreman,  evideDce 
^li  that  the  qnestion  of  the  negligence  of  the 
toreman  was  for  the  jury. 

„  [Eld,  Note. — For  other  cases,  see  Blaster  and 
Ce°t-        5S  IWl,  1006,  1008.  1010- 
1015,  1017-1033.  1086-1042,  1044,  1046-1050; 
I^flc,  Die.  ft  286.*] 

2.  MasTKB  and  8EBVANT  (i  125»)— IllJDBT  TO 

ottVART— NsauoxHOx  OP  Vios  Pbinoipal. 
A  foreoian  who  acts  for  his  emi^Ter  Is 
CBa^ed  with  constnictiTe  notice  of  what  will 


.pn>bahly  and  oatarally  happen  as  the  result  oi 

an  order  given  by  him  and,  where  he  saw  an 
emploj-^'s  position,  or,  by  the  exercise  of  ordi- 
nary care,  could  have  seen  it,  the  employer  was 
liable  for  a  negligent  order  causing  injury  to 
the  employ^. 

[Cd.  Note.'For  other  oases,  see  Master  and 
Serruit,  Gent  Dig.  H  24&-2S1;  Dec.  Dig.  { 

3.  TniAX.    ({    296*)— INSTBUCTEONB— BUBPEN 

OF  Proof. 

Where,  in  an  action  for  isjnries  to  an  em- 
ploy«,  the  eonrt  charged  that  the  burden  was 
on  plalntltE  to  show  by  a  preponderance  of  the 
evidence  of  the  facts  entitling  him  to  recov- 
er, a  charge  is  presenting  the  defense  that,  if 
an  ordinardy  prudent  person  would  have  done 
the  act  complained  of,  the  verdict  must  be  for 
the  employer  was  not  objectionable,  as  placing 
on  the  employer  the  burden  of  proving  freedom 
from  negligence. 
[Ed.  Note.— For  oiher  cas^  see  Trial,  Gent. 
706-718,  715,  TWTtiB;  Dec.  Dig.  | 

4.  MaSTKB  AUD  SlihVANT  (I  291*)— IirjITKT  TO 

Sebvant  —  Actions  —  Instructions  — 

Negliqence. 

In  an  action  for  injuries  to  an  employ^, 
based  on  the  negligence  of  the  foreman  giving 
an  improper  order  to  the  employ^  and  coem- 
ployes,  a  charge  directing  a  verdict  for  the  em- 
ployer if  an  ordinarily  prudent  person,  under 
the  same  drcnmstances,  would  have  giveo  the 
order,  and  that,  though  the  foreman  gave  the 
order,  that  fact  alone  was  not  negligence,  if  an 
ordinarily  prudent  person  would  have  given  It 
under  similar  cirenmstances,  did  not  shift  to 
the  employer  the  burden  of  proving  freedom 
from  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  1133,  1134,  1186-1146; 
Dec.  Dig.  I  291.*] 

6.  Mastxr  and  Sebvant  (8  20S*)— InjtntT  to 

Servant — Assumption  or  Risk. 

An  employ^  assumes  the  risks  ordinarily 
inddent  to  his  employment,  and,  where  he  is 
injured  as  the  result  of  an  assumed  risk,  it 
is  immaterial  what  care  he  exercised  in  the 
performance  of  his  duties  to  avoid  the  injuij. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Semmt,  Gent.  Dig.  U  fiS&-fi4S;  Dea  Dig.  1 
208.*] 

6.  Tbial  ({  268*)— Issues— iKsrauonoNS. 

Where,  in  an  action  for  injuries  to  an  em- 
ploy6,  based  on  the  negligence  of  the  foreman 
in  giving  an  order  to  the  employ^  and  coem- 
I^oy^  the  single  act  of  the  foreman  in  giving 
the  order  was  submitted  to  the  jury,  so  that 
they  might  determine  whether  the  giving  of  the 
order  was  negligence,  the  refusal  to  sounit  Uie 
issue  whether  the  injuries  were  due  to  accident 
as  pleaded  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
I^.  H  618-«23;  Dec.  Dig.  |  25S.*] 

7.  AmASt  AND  Bbbob  ($  216*)— ItrsTBUC- 
ttons— RgQUEsrs  Necesmtt. 

Where  the  court  fails  to  submit  a  defen- 
sive matter  to  the  jury,  defendant  must  request 
a  chaise  thereon,  or  he  cannot  complain  on  ap- 
peal 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
E^,  Gent  Dig.  it  627-641.  660,  662-676; 
Dec  big.  •  216.*] 

8.  Mastkr  and  Sebvant  (|  139*)— Injuet  to, 
Servant— Proximate  Cause. 

Where  an  employ^  en^ged  with  coem- 
ployCs  in  carrying  a  cross-tie  was  injured  by 
the  coemployte  dropping  the  tie  pursuant  to  an 
order  of  the  fomnan  directing  ttie  employll  and 
rocmploy^  the  giving  of  the  order  was  the 


we  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Rep'r  IndezM 


Digitized  by. 


Google 


686 


166  BOUTHWE8TBBN  BBPOBTEB 


CTbx. 


imnjmate  cause  of  tiie  inJary,  aathorixinv  ft 
recovery  if  the  foreman  ne^gently  gave  it 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servaot,  Cent  Dig.  {%  275,  282,  289,  296;  Dec 
Dig.  S  139  •] 

9.  Appeal  and  Ebbob  (S  1004*)— QuwnoNB 

B£VIBWABUt-~8UFFI0IENCT  OF  ETIDBNCB. 

The  right  of  the  court  on  appeal  to  inter- 
fere vith  a  rerdict  in  a  personal  utjnry  action 
on  the  sround  that  excessive  damages  are 
awarded  is  controUed  by  the  rules  governing 
Its  rfjrbt  to  disturb  any  other  Iswie  of  fact 
fonnd  by  the  jury. 

[Ed.  Xota— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  ||  8844-S047;  Dee.  Dig.  I 


10.  Masteb  and  SBBTAira  (|  170*)— Injubt 

TO  ScaVANT— NEOLIOEIfCK  OF  FiLLOW  SBBV- 

ANT— I  NSTKnCTIONS. 

The  refusal  to  charge  on  the  issue  of  the 
negligence  of  a  fellow  senrant  Is  not  erroneous 
because  of  the  abrogation  of  the  common-law 
rule  exempting  the  master  from  liability  for 
the  negligence  of  a  tdlow  serrant. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent.  Dig.  H  854-358;  Dee.  Dig.  } 
17».*1 

Appeml  from  District  Coart.  GoUln  Coonty; 
r.  E.  Wllcuz,  Spedfil  Judge. 

Action  by  J.  F.  Coleman  egalnat  tbe  Hoaa- 
taa  &  Texas  Central  Railroad  Company. 
Prom  a  Judgment  for  plaintiff,  defendant  aiH 
peals.  Affirmed. 

G.  R.  Smith,  of  McKlnney.  for  appellant. 
R.  a  Merritt,  of  UcKinney,  for  appellee. 


RASBURT,  J.  Appellee  sued  appellant  for 
damages  for  personal  Injuries,  and,  upon 
trial  by  jury,  was  awarded  verdict,  followed 
by  Judgment  for  96,000,  from  wblcta  this 
appeal  is  taken. 

Appellee  alleged  in  bis  petition  that  he  was 
in  the  employ  of  appellant  as  a  section  hand, 
and  was  engaged  In  the  performance  of  his 
duties  as  such  at  the  time  he  was  Injured; 
the  precise  ground  of  negligence  urged  being 
that,  while  appellee  and  two  other  section 
"bands"  were  engaged  In  carrying  a  cross- 
He  of  great  weight  from  where  It  lay  upon 
the  right  of  way  to  a  push  car  upon  which  it 
was  to  be  placed,  appellee  carrying  one  end 
of  the  tie  resting  against  his  stomach,  the 
other  two  employes  having  joint  care  of  the 
other  end,  appellant's  foreman,  knowing  that 
apiiellee  was  situated  so  that  he  could  not 
drop  the  tie  without  preparation  for  his  per- 
sonal safety,  or,  If  not  aware  of  ap[}ellee's 
dangerous  situation,  could  have  known  it  by 
the  exercise  of  ordinary  care,  directed  ap- 
pellee and  bis  fellow  servants  to  drop  tbe  tie, 
whereupon  appellee's  fellow  servants,  In  re- 
sponse to  the  order,  dropped  their  end  of  the 
tie  to  tbe  ground,  predi^tating  the  other  end 
against  appellee,  seriously  and  permanently 
injuring  blm. 

Appellant  pleaded  appellee's  negligence  and 
assumed  risk.  Otber  grounds  of  negligence 
and  other  defenses  than  those  stated  were 


urged  respectively  by  appellee  and  appellant 
but  none  of  tta«n  were  submitted  by  tbe  trial 
Judge. 

The  evidence  offered  by  appellee  suBtalnlng 
bis  theory  of  the  occurrence  and  wbi<A  was 
adopted  by  tbe  Jury  shows,  in  substance, 
that  appellee  was  employed  by  apeUant  as 
a  section  band,  and  at  tbe  time  be  received 
his  injuries  he  and  two  fellow  servants  were 
engaged  In  removing  cross-ties  from  app^- 
lant'a  right  of  way  onto  a  push  car,  which. 
In  turn,  would  be  pushed  over  tbe  track  to 
a  point  where  tbe  ties  were  to  be  ased  in 
constructing  a  switch.  Appellee  and  bis  fal- 
low servants,  by  direction  of  appellantTs  fore- 
man, had  lifted  a  tie  preparatory  to  placing  ' 
same  upon  the  push  car;  appellee's  fdlow 
servants  carrying  the  forwaitt  end  of  tbe  tie  i 
by  placing  thereunder  a  track  wrench  as  a 
support,  each  lifting  by  the  protruding  end  of  { 
same,  while  appellee  carried  the  rear  end  of 
the  tie  by  placing  his  hands  under  tbe  same 
and  bracing  the  end  of  tbe  tie  against  bis 
stomach.  Tbe  tie  was  a  large  one,  weigh- 
ing SOO  or  400  pounda  After  appellee  and 
his  f»employte  bad  lifted  the  tie  and  were 
about  ready  to  place  tbe  same  upon  the  push 
car,  a  brother  of  appellant's  foreman  called 
the  foreman's  attention  to  the  fact  that  the 
tie  about  to  be  loaded  on  tbe  car  was  not  suit- 
ed for  the  purpose  contemplated,  wberenpon 
the  foreman  stepped  in  front  of  the  men, 
looked  at  the  tie,  and  said:  "I  want  that 
'thirteen'  on  the  car  next;  drop  that  tie." 
Wheren[)on  appellee's  fellow  servants,  or  at 
least  one  of  them,  dropped  his  side  of  the 
tie,  causing  the  other  to  do  so  involuntarily, 
and  causing  their  end  of  tbe  tie  to  fall. 
When  the  order  was  given  to  drop  the  tie. 
appellee  did  not  drop  it,  because  to  have  done 
so  would  have  been  to  take  the  chance  of 
crippling  himself  and  Us  fellow  employes. 
The  manner  of  placing  the  tie  after  raising 
It  was  for  appellee's  fellow  servants  to  lay 
or  place  tiieir  end  of  the  tie  on  tbe  push 
car  and  follow  with  the  part  supported  by 
appellee;  It  was  dangerous  to  drop  tbe  tie 
as  did  appellee's  fellow  servants,  nor  was  it 
customary  to  drop  them  In  such  manner.  As 
a  result  of  the  dropping  of  the  tie.  appel- 
lee was  seriously  and  permanently  injured. 

[1]  The  first  assignment  complains  of  that 
portion  of  the  court's  charge  which,  in  effect, 
instructed  the  jury  It  could  find  for  appel- 
lee if  appellee  could  not,  with  safe^,  release 
the  tie  when  the  order  was  given,  and  tbe 
foreman  saw  and  knew  ai^Uee's  position,  or 
could  have  seen  and  known  same  by  the  exer- 
cise of  ordinary  care.  It  Is  contended  that 
such  charge  was  erroneous,  because  It  was 
not  the  duty  of  the  foreman  to  see  and  know 
that  each  employ^  was  In  a  position  of  safe- 
ty before  glvtog  an  order  for  proseeating  the 
work,  and  because  said  order  was  a  necessa* 
ry  one.  We  cannot  agree  with  the  conta- 
tion.  Whether  the  order  to  drop  tbe  tie,  un- 
der the  surrounding  clrcumatanoes,  was  neg- 
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llgeiice  «u  for  ttie  jnry  to  determine.  It 
may  have  bees  neeeasarr,  ae  urged  by  appel- 
lant, to  halt  the  employte  and  bare  tbem 
releaae  the  tie,  bat  whether,  In  punmance  ot 
tbat  necesai^,  an  order  to  drop  the  tie.  In 
▼lew  of  the  situation  of  appellee,  was  neg- 
UgencB  or  not  tos,  as  we  hare  aald,  a  ques- 
tion itf  fact,  and  the  necessity  fbr  droning 
It  waa  inmiaterlal  If  the  manner  was  neg- 
ligoit 

[2]  The  foreman.  In  acting  for  his  princi- 
pal, was  charged  with  ccmstmctlTe  notice  of 
wliat  would  natnially  and  probably  happen 
as  the  result  of  the  order  to  drop  the  tie. 
Heno^  If  the  Jury  believed  that  the  order 
he  gave  to  drop  the  tie  was,  at  the  time  and 
In  view  of  the  situation  of  tlie  parties  and 
the  work  In  wlilch  they  were  engaged,  an 
act  of  ne^igence^  appellant  would  be  liable 
without  reference  to  the  necessity  of  the  or- 
der. The  rule  applied  to  somewhat  irimllar 
facts  is  illuBtrated  In  Hugo,  8chnielt»r  ft 
Co.  T.  Pals,  128  S.  W.  912.  Under  the  rule  of 
conatmctlTe  notice,  it  was  also  correct  for 
the  court  to  charge  the  jury  that,  if  the  fore- 
man saw  aiid  knew  appellees  position,  or, 
by  the  exerdse  of  Mdlnary  care,  could  have 
seen  and  known  the  sam^  appellant  was  li- 
able, since  he  was  so  diarged  by  the  plead- 
ing and  the  evidence  raised  the  issue,  ledg- 
er V.  Texas  Central  Ry.  Co.,  68  8.  W.  516. 

[S]  It  is  next  Qi^ed  that  in  presenting  ap- 
pellant's defenses  afflnnativdy  the  court 
erred  In  Instructing  the  jury  to  find  for  ap- 
pelant If  "an  ordinarily  prudent  peraon,  un- 
der the  same  or  dmilar  circumstances," 
would  have  given  tiie  order  to  drop  the  tie. 
The  error  asserted  is  that  It  places  the  bur- 
dCT  opc«k  appellant  of  proving  that  it  was 
not  negligent  in  giving  the  order  to  drop  the 
tie.  After  presenting  appellee's  ttieory  of  the 
case  and  appellant's  defenses,  the  court  In- 
structed the  Jury  that  the  burden  was  upon 
appdlee  "to  show  by  a  preponderance  of  the 
evidence  the  facts  which  oititie  him  to  recov- 
er." This  we  think  alone  auffldent  to  have 
advised  the  Jury  of  appellee's  burden  In  re- 
spect to  the  loeponderance  of  the  evidence. 

[4]  Aside  from  what  we  have  said,  how- 
ever, we  think  counsel  misconstmes  the 
charge.  The  paragraph  complained  of  was 
one  of  several  read  to  the  Jury  for  the  pro- 
tection of  appellant,  and  told  the  Jury  that, 
even  though  they  fonnd  the  foreman  did  give 
the  order  to  drop  the  tie,  that  fact  alone 
would  not  constitute  negligence.  If,  In  their 
opinion,  an  ordinarily  prudent  person  would 
have  given  the  ofder  to  do  so  under  the  same 
or  stmllar  drcumstances.  Thus  it  occurs  to 
ns  that,  instead  of  tending  to  shift  the  bur- 
den of  proof,  the  portion  of  the  charge  com- 
plained of  emphasizea  appellee's  duty  In  that 
respect,  since  its  clear  meaning  Is  that  the 
giving  of  the  order  may  not  have  been  n^ll- 
gence,  and  that  whether  It  was  or  not  de- 
pends ni>on  whether  appellee,  under  the  rule 
given,  has  shown  it  to  be. 


[I]  By  the  third  assignment  it  Is  urged 
that  the  court  incorrectly  chai^  upon  the 
issue  of  assumed  risk  and  in  refusing  appel- 
lant's special  diarge  on  that  issue,  lltui  fault 
found  with  the  charge  of  the  court  is  that; 
in  addition  to  Instructing  the  Jury  that  ap- 
pellee assumed  tiie  risks  ordinarily  incident 
to  Us  onployment,  etc.,  there  should  have 
been  added  to  the  charge  the  instruction 
that  appellee  was  also  bound  to  use  reason- 
able care  in  tiie  performance  of  his  duties 
for  his  own  safety.  We  believe  the  cont^ 
tion  to  be  unsound.  A  servant  assumes  the 
risks  ortHnarlly  Inddeut  to  his  employment 
without  limitation,  and.  If  he  is  injured  u 
the  result  of  such  assumed  risk,  it  is  imma- 
terial how  much  care  he  exercised  In  the  per- 
formance of  his  duties  to  avoid  the  Injury, 
dnce  that  fact  could  in  no  respect  make  the 
master  Uable  therefor.  The  ^ect  of  such 
a  limitation  upon  the  idiarge  would  have  been 
to  tell  the  Jury  that  an>ellee  assumed  the 
risks  ordinarily  incident  to  his  employment, 
provided  he  exercised  ordinary  care  to  avoid 
them.  Sudi  a  charge  would  be  ai^licable 
upon  an  Issue  of  contributory  negligence,  but 
that  issue  not  being  in  the  case,  and  the 
only  question  submitted  being  whether  the 
order  to  drop  the  tie  was  n^ligence,  the 
matter  contended  for  by  appellant  had  no 
place  in  the  charge. 

[I]  It  is  next  utf^  that  the  court  erred 
In  not  submitting  to  the  Jury  whether  appel- 
lee's injuries  were  dne  to  an  accident  Acci- 
dent was  pleaded,  but.  In  our  opinion,  the 
evidence  wholly  failed  to  raise  the  ^sua 
The  single  act  of  the  foremad  in  ordering 
appellee  and  his  fellow  servants  to  drop  the 
tie  was  submitted  to  the  Jury,  that  they 
m^t  determine  whether  same  was  n^U- 
gence  or  not.  Obviously,  If  the  injuries  re- 
sulted from  giving  that  order,  as  fonnd  by 
the  Jury,  it  was  not  the  result  of  an  accident. 

[7]  Further,  conceding  for  the  purpose  of 
the  discussion  only  that  the  evidence  raised 
the  issue,  and  tiiat  the  court  &Qed  to  In- 
struct thereon,  it  Is  nevertheless  not  reversi- 
ble error,  since  appellant  failed  to  request 
submission  of  that  defense.  It  Is  a  well-set- 
tied  rule  that,  If  the  court  falls  to  submit 
such  defensive  matter  to  the  Jury,  It  Is  the 
duty  ot  the  defense  to  request  same,  and, 
failing  to  do  so,  the  case  will  not,  on  that 
account,  be  reversed. 

[8]  It  is  next  urged  nnder  several  assign- 
ments that  the  giving  of  the  order  to  drop 
the  tie  was  not  the  proximate  cause  of  the 
Injury ;  but  that,  as  matter  of  fact,  the  prox- 
imate cause  of  the  Injury  was  the  Interven- 
ing act  of  appellee's  fellow  servants  in  drop- 
ping the  tie.  We  have  steted  the  facts  v/hldx 
transpired  after  the  order  to  drop  the  tie 
was  i^ven,  which  was,  In  effect,  a  literal  com- 
pliance by  appellee's  fellow  servants  there- 
with. As  we  have  said,  It  was  a  question  of 
fact  whether.  In  the  llgbt  of  the  situation  of 
the  parties  and  the  attending  drcumstances. 
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appiBllanf B  foreman  onght  to  have  foreseen, 
as  a  natural  and  profiable  reetQt  of  Us  order, 
the  consequences  ttiat  ensued,  and  on  that  is- 
sue tbe  jury  found  he  should  bave  so  fore- 
,seen,  and  Included  In  tbat  finding  under  tbe 
rule  Is  the  further  one  that  tbe  foreman 
should  In  like  manner  have  anticipated  the 
identical  Intervening  agencies  that  contribut- 
ed to  appellee's  injuries.  For,  as  said,  In 
effect,  by  our  Supreme  Court:  "The  Inter- 
vention of  an  independent  agency  bringing 
about  the  result  does  not  necessarily  render 
tbe  original  cause  remote,  but  bears  more  di- 
rectly on  tbe  question  whether  the  injury 
ought,  under  all  the  droumstanoes,  to  bave 
been  foresee  and,  where  the  latter  t&ct  ap- 
pears, the  original  negligent  act  ought  to 
have  been  deemed  actionable."  T.  &  P.  Ry. 
Co.  V,  Blgham,  90  Tex.  223,  88  S.  W.  162. 
Thus,  under  the  rule  stated  and  the  finding 
of  the  jury,  there  was  no  error  in  submitting 
as  an  act  of  negligence  appellant's  order  in 
reference  to  the  cross-tie. 

[I]  It  is  next  urged  that  tbe  verdict  of  the 
jury  Is  excessive.  This  assignment,  of  course, 
attacks  the  snfflciency  of  tbe  evidence  to  sus- 
tain the  verdict  of  the  Jury,  and  our  inter- 
ference  with  tbe  verdict  is  controlled  by  the 
flame  rnles  that  upsij  to  oni  xlgbt  to  di>> 


turb  any  otbor  issue  of  fact  We  have  eaie- 
fully  examined  the  testimony  in  reference  to 
appellee's  injuries,  and,  without  attempting 
to  set  out  the  same  and  apply  It  to  tbe  ve^ 
diet,  we  have  concluded,  upon  such  examina- 
tion, tbat  the  testimony  is  sufficient  to  sup- 
port the  verdict,  and  is  not  of  each  clutTBcter 
as  to  justly  us,  in  the  exerciae  at  the  nar- 
row discretion  we  possess  in  aivih  mattei^ 
to  set  the  verdict  aside. 

[10]  It  is  next  urged  through  the  mediam 
of  attack  upon  the  court^s  main  charge,  as 
well  as  the  court's  refusal  of  certain  special 
charges,  tbat  the  court  erred  In  refusing  to 
submit  to  the  jury  whether  or  not  the  tl« 
fell  as  the  result  of  the  negligence  of  a.ppe\- 
lee's  fellow  servants,  alttioogh  no  proposition 
to  that  effect  is  contained  in  appellanf  s  brief. 
Since  the  common-law  rule  that  the  master 
Is  not  liable  for  the  negllgeDce  of  a  teUaw 
servant  while  engaged  In  the  service  shown 
by  the  evidence  in  this  case  no  longer  pre- 
vails in  this  jurisdiction,  the  refusal  to  lo- 
Btruct  the  Jury  oh  that  Issue  inwents  no 
error. 

All  other  assignments  but  present  in  differ- 
ent  form  the  issiies  already  discoased,  aod 
tor  that  reason  same  will  be  oTomled. 

Tb»  Judgment  1>  afflrmefl. 
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riBST  NAT.  BANK  OF  SHREVEPORT  t. 
CITY  NAT.  BANK.    (No.  2819.) 

(Supreme  Gonrt  of  Texas.   May  0.  1014.) 

1.  Banks  xmd  Bakkino  (|  171*)— CoixBonon 

— Nkouokkcb. 

Where  a  bank  to  which  draft*  had  been 
■ent  for  oollection  forwarded  them  to  the  drawee 
bank,  which  marked  them  paid,  but  did  not  re- 
mit the  funds,  it  was  guilty  of  negligence  In 
failing  to  make  inquiries  for  over  a  month,  at 
the  end  of  which  time  the  drawee  bank  failed. 

[Ed.  NoU^FoT  other  cases,  set  Banks  and 
BanUng,  Cent  Dig.  U  tm~&l;  Dee.  Dig.  | 

i.  BaHES  and  BaZTZXRO  a  171*)  —  OOLUO- 

noR8— Aobhtb. 

Wbwe  a  bank  notified  a  depositor  for  whom 
it  made  collections  that  it  would  not  be  liable 
for  the  negligence  of  correspondents  to  whom 
oegotiable  paper  might  be  transmitted  for  col- 
lection, and  that  was  the  custom  among  banks, 
it  is  not  liable  for  the  negligence  of  a  corre- 
spondent; its  liability  ceasing  when  it  uses 
due  diligence  in  the  selection  oi  agents  for  col- 
lection. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  697-^7;  Dee.  Dig.  { 
171.*] 

S.  Banks  and  Bankihq  (f  171*)  —  CoLLao- 

TIO  N»— NbOLIQ  ENCX. 

Where  a  bank  holding  drafts  for  collection 
transmitted  them  to  Its  correspondent,  who  gave 
the  sending  bank  credit  for  their  amount,  the 
sending  bank  was  not  guilty  of  negligence  in 
failing  to  make  inquiry  aa  to  whether  the  drawee 
bad  paid  them,  where  the  correspondntt  bank 
had  been  notified  to  protest  tiie  drafts  in  case 
of  nonpayment. 

[Ed.  Note^For  otlier  cases,  see  Banks  and 
BaDkinc.  Gent  Dig-  H  097-617;  Dec.  Dig.  { 
171.*] 

4.  Banks  and  Banking  (k  171*>— Cozxkc- 
TI0N8— Mode  or  Coluction. 

Where  a  l>ank  was  directed  to  protest  drafts 
in  case  of  nonpayment,  and  the  drawee  was  the 
only  bank  in  the  town,  it  was  not  negligence  to 
send  the  drafts  direct  to  the  drawee,  which  was 
then  in  good  standing;  it  being  the  custom  in 
that  locAlty  for  tiie  drawee  itself  to  make  the 

firotest  in  case  of  nonpayment,  and  it  appear- 
Bg  that  express  companies  would  not  handle 
protest  collectiona, 

[Ed.  Note.— For  other  cases,  see  Banks  and 
BanUnc.  Oent.  Dlr  U  5e7-&7;  Dee.  Dig.  1 
171.*] 

Ccrtlfled  Questions  from  Court  of  CItII 
Appeals  of  First  Supreme  Judicial  District 

Action  by  the  First  National  Bank  of 
Sbreveport  against  the  City  National  Bank 
of  Galveston,  wbl^rh  impleaded  the  Stock- 
yards National  Bank  of  Ft  Worth.  From  a 
Judgment  in  Justice  court  for  plaintiff  and 
for  defendant  over  against  the  Impleaded 
bank,  defendant  appealed  to  the  county  court 
and,  from  a  Judgment  there  for  defendant 
plaintiff  appealed  to  the  Court  of  Civil  Ai>- 
peals,  which  certified  questions  to  the  Su- 
preme Court  Questions  answered. 

P.  A.  Droulltaet,  of  Qalveatoiit  for  appel- 
lant Stewarts,  Oea  T.  Burgess,  and  J.  SI. 
Quid,  all  ot  Oalveston,  for  appellee. 

PHILLIPS,  J.  Tbft  certificate  of  ttw  Hon- 
orable Court  of  OiTll  Aiweals  for  Oie  First 


District  and  the  questions  thweunder  pro- 
pounded are  as  follows: 

"In  this  case  the  First  National  Bank  of 
Shrev^rt  (which  will  be  hereafter  desig- 
nated as  the  Shreveport  Bank)  sued  the  City 
National  Bank  located  at  Galveston  (which 
will  be  designated  as  the  Galveston  Bank) 
to  recover  the  amount  of  three  several 
drafts,  aggregating  $326.32,  less  a  credit  of 
$136.62,  on  the  Edgewood  National  Bank, 
whldi  were  sent  by  the  Shreveport  Bank  to 
the  Galveston  Bank  for  collection.  The  suit 
was  instituted  In  the  Justice  court  The  Gal- 
veston Bank  brought  In  the  Stockyards  Na- 
tional Bank  of  Ft  Worth  (hereafter  des- 
ignated the  Ft.  Worth  Bank),  to  which  It  had 
sent  the  drafts  for  collection,  and  by  which 
tiiey  had  been  sent  to  the  Edgewood  Bank, 
and  prayed  for  Judgment  over  against  said 
bank  in  case  of  a  recovery  against  it  A 
trial  In  the  Justice  court  resulted  in  a  Judg- 
ment against  the  Galveston  Bank  In  favor  of 
plainUfC,  and  in  favor  of  the  Galveston  Bank 
against  the  Ft  Worth  Bank.  An  aroeal  to 
the  county  court  resulted  In  a  Jndgmoit  In 
favor  of  the  Galveston  Bank  and  the  Ft 
Worth  Bank,  upon  a  peremptory  instruction 
to  the  Jury.  The  Ft  Worth  Bank  filed  Ita 
plea  of  privilege  to  be  sued  In  Tarrant  conn- 
tjt  whi<^  was  taken  under  advlsanent  by 
the  county  court,  but  was  not  ruled  upm; 
the  court  rendering  Judgment  in  favor  of 
that  bank  as  to  the  demand  of  the  Galveston 
Bank  against  it,  ni>on  the  rendition  of  the 
Judgment  In  favor  of  the  Galveston  Bank 
as  against  the  claim  of  the  Shreveport  Bank. 
From  the  Judgment  the  Shreveport  Bank 
prosecutes  this  appeal. 

"Appellant  having  made  no  claim  against 
the  Ft  Worth  Bank,  and  consequentiy  not 
b^ng  mtltled  to  any  relief  against  It,  <m  Its 
pleadings,  cannot  complain  of  the  Jndgmoit 
In  favor  of  that  twnk  against  tiie  dalm  of 
the  Galveston  Bank.  The  case  as  present- 
ed Is  limited  to  the  Jndgmei^  In  favor  of  the 
Galveston  Bank  as  to  the  claim  of  the 
Starev^rt  Bank  against  It. 

"It  Is  stated  in  appellants  brief,  snd  the 
evidence  shows  such  to  be  the  fact  that 
the  only  disputed  facts  are  as  to  the  semd- 
Ing  and  receipt  of  two  certain  letters,  one 
on  January  20  or  21, 1909,  and  the  other  on 
October  80;  1908,  both  of  wUch,  it  Is  claim- 
ed by  aitpdlee,  were  written  and  smt  hy  It 
to  tile  Shrev^rt  Bank  on  the  dates  named, 
bnt  which  futpellant  daims  new  to  have 
received,  and  evidence  In  sun^ort  of  such 
contentions  was  Introdnced  by  the  parties 
respectively.  Omitting  the  facta  wiOi  re- 
gard to  the  sending  and  TBOslkpt  of  these  two 
letters,  whtcSi  we  do  not  deem  material,  the 
undisputed  evidence  dlsdoses  the  following 
facts: 

"Abont  May  27. 1906.  the  Shrev^rt  Bank 
^tered  Into  an  agreement  with  the  Galvee- 
tcm  Bank,  by  tiie  terms  of  which  the  former 
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was  to  keep  with  the  Ifttter,  on  deposit,  not 
IcBs  than  $50,000,  upon  wUdi  the  Uttw  bank 
was  to  pay  2  per  cent  Interest  The  Oalres- 
ton  Bank  was  to  collect  all  of  the  Texas 
business  of  the  Shreveport  Bank  at  par,  by 
which  we  understand  without  expenses  to 
the  Shreveport  Bank.  In  pursoance  of  this 
arrangement  appellant  sent  to  appellee  dally 
Its  Texas  collections,  aggregating  several 
thousand  dollars  In  amount,  and  many  dif- 
ferent items  each  day.  Each  day  the  receipt 
of  these  items  was  acknowledged  by  appel- 
lee on  postal  cards,  using  a  printed  form  con- 
taining the  following  statement:  'Due  dili- 
gence will  be  observed  in  the  sriectlon  of 
banks  or  agents  for  the  collection  of  all  pa- 
per out  of  the  city;  but  this  bank  will  not 
be  responsible  for  the  failure  or  negligence 
of  such  bank  or  agent*  There  is  no  question 
that  this  statemoit  was  observed  by  appel- 
lant About  the  time  a  similar  arrangement 
was  entered  Into  between  appellee  and  the 
Ft  Worth  Bank,  under  which  appellee  was 
to  keep  a  certain  amount  on  deposit  with  the 
Ft  Worth  Bank,  which  was  to  pay  Interest 
on  the  same,  and  In  consideration  thereof  to 
do  a  similar  collecting  business  for  appel- 
lee, as  to  a  part  of  Its  business  in  certain 
territory,  free  of  charge.  Under  this  ar- 
rangement It  was  customary,  which  custom 
was  general  and  well  understood  among 
bankers,  including  appellant  to  enter  a  cred- 
it of  items  received  from  the  sending  bank, 
with  the  understanding  that  such  credits 
should  be  canceled  If  the  item  was  not  paid. 

"On  December  2d  and  3d  appellant  sent 
to  appellee  for  collection  the  three  small 
drafts  referred  to,  drawn  on  the  Edgewood 
National  Bank,  located  at  the  town  of  Edge- 
wood,  in  Van  Zandt  county,  Tex.  These 
items  were  received  by  app^ee  and  at  once 
entered  to  the  credit  of  appellant  and 
promptly  transmitted  by  appellee  to  Its  cor- 
respondent, the  Ft  Worth  Bank.  AppeUee 
was  instructed  tp  protest  these  drafts  if  not 
paid,  and  these  instructtons  it  transmitted 
to  Its  correspondent  the  Ft  Worth  Bank. 
Under  the  arrangement  between  these  banks 
referred  to  It  was  not  expected  by  appellant 
that  the  cadi  should  be  remitted  to  it  when 
collected,  nor  by  appellee  that  sach  should 
be  done  by  Its  correspondent  at  Ft  Worth. 
These  drafts  reached  the  Ft  Worth  Bank 
on  the  6th  December,  and  were  at  once 
transmitted  to  the  Bdgewood  National  Bank, 
the  drawee,  fbr  collection  and  returns,  with 
Imrtroctlons  to  unotest  if  not  paid,  and  readi- 
ed the  Bdgewood  Bank  on  Decanber  7th, 
when  Hiey  wcxe  marked  'Paid*;  bat  no  re- 
turns were  made  to  the  Ft  Worth  Bank,  nor, 
■o  far  as  we  can  And  from  the  eTidence,  was 
tbere  uy  inanliy  made  by  the  Ft  Wordi 
Bank  of  tbB  Edgewood  Bank  prior  to  its 
fidlnrew  In  addition  to  the  puticiilar  fn- 
stmeaona  with  regard  to  thaee  drafts,  the 
Edgewood  Bank  bad  been  preriooaly  In- 
■tnicted      the  Ft  Worth  Bank  to  collect 


and  remit  promptly  all  mon^  ooUeeteil  tor 
It  Hie  Edgewood  Bank  failed  and  cloeed 
its  doors  on  January  13,  1900.  Its  boaliieaB 
was  wound  np  by  recelversL  and  a  dividend 
ot  $135.52  was  sent  to  the  Ft  Worth  Bank, 
which  was  transmitted  to  appellee  and  by 
appellee  to  aroellant 

"Up  to  the  day  of  Its  faUore  tbe  Edge- 
wood  Bank  was  In  good  credit  and  standing, 
and  was  regarded  by  banks  and  bankers  and 
business  men  generally  as  a  solvent  and  re- 
liable bank.  It  was  the  only  bank  In  the 
town  of  Edgewood.  There  were  several  re- 
liable banks  in  towns  nearer  Ed^wood  than 
Ft  Worth,  one  within  seven  miles,  and  oth- 
ers at  varying  dlstancea.  Bdgewood  is  near- 
er Shreveport  than  Galveston,  and  there  la 
direct  communication  between  tbe  towns  by 
railroad. 

"Immediately  upon  receiving  notice  of  the 
failure  of  the  Edgewood  Bank  the  Ft  Worth 
Bank,  on  the  18th  or  19th  of  January,  no- 
tified appellefc  AppeUee  claims  to  have  at 
once,  on  the  19th  or  20th  of  January,  writ- 
ten and  mailed  a  letter  to  appellant  notlQrlng 
it  of  the  failure,  and  introduced  evidence  of 
thia  fact;  bat  appellant  denied  It  had  rec^v- 
ed  this  letter  and  supported  the  denial  by 
testimony.  It  is,  however,  undisputed  that 
on  February  27th  appellant  received  such 
notice  from  appellee.  It  is  stated  in  appel- 
lant's brief  that  Ilk  of  the  admitted 
fact  that  the  bank  of  Edgewood  failed  Jan- 
uary 13th,  thia  difference  Is  not  mateiiaL* 

"On  receipt  of  the  drafts  by  the  Ft  Worth 
Bank  it  entered  the  amounts  to  the  credit  of 
the  Galveston  Bank,  whldh  credit  was  can- 
celed upon  failure  of  the  Edgewood  Bank. 
The  credit  to  api>eUant  by  ai^iellee  was 
carried  on  its  books  until  some  time  In 
March,  1009;  but  in  tbe  letter  of  Febrnary 
27th  appellee  stated  that  the  drafts  not  hav- 
ing been  paid,  the  credits  would  be  canceled. 
In  this  letter  of  February  27th  appellee  call- 
ed attention  to  a  letter  of  January  written 
by  it  to  appellant  notifying  the  latter  of  the 
nonpayment;  but  in  the  reply  of  appellant  to 
this  letter  It  stated  that  its  records  did  not 
show  this  letter  of  January. 

"The  undisputed  evidence,  coming  £rom 
various  bank  officials,  Including  tbe  cashier 
of  appellant  shows  that  at  and  prior  to  the 
transactions  In  controversy  there  was  a  gen- 
eral custom  and  understanding  among  bank< 
era  in  Texas  and  elsewhere  that,  when  one 
bank  sent  to  another  bank  items  to  be  col- 
lected out  of  the  town  or  dty  of  the  receiv- 
ing bank,  ga<di  bank  was  not  expected  to  eiA- 
lect  axuHi  items  itself,  but  through  other  ageur 
des  to  be  sdected  by  it  It  was  furthv 
shown  to  be  tbe  general  and  recognlied  cos- 
torn,  when  tbe  bank  iqion  wUdi  sodi  otdlee- 
ttims  were  drawn  was  tlie  only  bank  In  the 
town,  and  waa  In  icood  credit  and  standing, 
to  send  tbe  coUectlona  direct  to  andi  drawee 
bank.  Tbia  was  tte  cnatom,  notwlttiatandlng 
the  drafts  or  dtecks  wne  to  be  protested 
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upon  noopayment,  and  In  audi  case  it  wu 
customary  for  the  drawee  bank  to  protest, 
if  not  paid,  and  thla  was  generally  dona  The 
Bdgewood  Bank  wu  tlie  only  bank.  In  the 
town.  Kxffnea  oompaniee  would  not  take 
ocOlactloikB  subject  to  protest,  and  it  was  the 
general  custom  for  banks  and  bankers  to 
collect  only  through  other  banks.  It  was 
also  the  general  cnatcHD  tor  banks,  upon  re- 
ceipt of  <dkedc8  or  drafts  which,  nnder  tills 
general  custom,  were  to  be  forwarded  for 
collecti<Ki  throui^  other  banks,  to  credit  the 
same  to  the  sender  upon  receipt,  subject  to 
final  payment. 

"Tho  bnsiness  between  appellant  and  ap- 
pellee was  handled  In  this  way,  and  appel- 
lant's cashier  testified  to  these  Tarlooa  cos- 
toms  as  general,  and  as  controlling  the  bnst- 
ness  of  banks  with  eacA  other,  and  that  In 
sodins  the  drafts  in  anestion  It  expected 
that  appellee  would  handle  this  business  In 
tbe  nsnal  and  cnstomary  way,  and  not  otber- 
wl8&  After  tianamitting  these  drafbi  to  its 
correspondent,  apvOllee  made  no  farther  in- 
quiry as  to  their  collection  until  after  the 
failure  of  the  Bdgewood  Bank.  The  Stock- 
yards National  Bank  was  and  is  a  solvent 
and  rtiiable  bank,  in  good  credit  and  stsnd- 
Ing,  and  in  every  way  resfponiAble. 

"The  questlop  presuted  is  one  oi  great 
importance  to  the  banking  interest,  whidi 
we  think  should  be  definitely  settled  by  the 
Sninreme  Oonrt.  The  authoritieB  are  in  some 
confusion.  Our  Jurisdiction  in  this  case  is 
final.  For  these  reasons,  we  deem  it  proper 
to  CKtU^  to  yoni  hoirarable  court  the  follow- 
ing questions: 

"First.  Was  tbB  Stockyards  National  Bank, 
correqtondent  of  tlie  Gtiy  National  Ban^ 
negligent  In  Its  dealings  with  tliese  drafts? 

"Second.  Was  the  City  National  Bank  li- 
able to  tbe  Sbrereport  Bank  tot  the  negll- 
gence,  if  any,  of  Its  ooneepdndrnt,  the  Stock- 
yards National  Bank? 

"Third.  Was  tbe  City  National  Bank  n^ 
Ugent  itself  in  failing  to  make  inquiry  of 
Its  correspondent  aa  to  the  collection  of  the 
drafts,  or  in  sending  these  drafts  for  caHc- 
lection  to  the  Stodkyards  National  Bank, 
with  the  knowledge  that  the  lattn  bank 
would  send  them  to  the  drawee  bank?** 

[1]  In  response  to  the  first  question  we 
think  it  la  manifest,  nnder  the  statemrat  of 
the  case  made  by  the  Court  of  CHvil  An>eals, 
that  the  SbK^yards  National  Bank  was  ne^* 
Ugent  in  tailing  to  make  inquiry  ct  the  Edge* 
wood  National  Bank  in  regard  to  tbe  coUeo- 
tlons  or  a  reasonable  effort  to  obtain  from 
that  bank  the  remittance  for  them.  The 
checks  were  not  eesit  by  It  to  the  Edgewood 
Natlnoal  Bank  fbr  credit  to  Its  account  upon 
collection,  but  for  collection  and  returns,  and 
under  farther,  established  Instructions  to 
pn»nptly  remit  direct  to  it  for  all  coUectlonB. 
It  rectfved  tiie  items  ftom  tbe  appellee  on 
I>ecember  Bth,  and  Immediately  forwarded 
them  to  the  Kdgewood  Bank,  by  viAch  they 
vera  receired  and  paid  on  December  7th. 


Tbm  Bdgewood  IB^tak  did  not  fail  until  Jan- 
uary 13th,  more  than  a  month  following  dnr^ 
wg  which  time  It  apparently  continued  to 
transact  its  buslneas  In  r^ular  couraa  The 
checks  not  having  been  protested  or  returned, 
the  Stockyards  National  Bank  was  necessari- 
ly awarob  within  a  tew  days  after  it  bad 
forwarded  them,  that  the  Edgewood  Bank 
had  not  compiled  wiOi  its  instractlMis  to 
make  remittance,  and  under  the  circumstanc- 
es due  care  would  have  prompted  some  effbrt 
to  learn  the  cause  and  obtain  the  returns. 
According  to  the  foregoing  statonent,  how- 
ever, it  did  nothing  in  the  matter  beyond  tor- 
warding  the  checks  to  tbe  Edgewood  Bank, 
apparently  withdrawing  its  care  trmn  the 
transaction  at  that  initial  stage  of  Its  own 
relation,  which,  of  course,  was  negligent  con- 
duct We  do  not  think  that  under  tbe  di^ 
cumstances  stated  it  should  be  held  guilty 
of  negligrame  as  a  matto'  ot  law  In  sending 
the  diedcs  for  eoUectlw  to  the  bank  upon 
which  th^  vrere  drawn,  tor  reasons  to  be 
stated  under  the  third  question. 

f  2]  There  Is  a  marked  diversity  of  view  in 
tbe  autliorltles  upon  the  question  whether  a 
correspondent  bank,  to  which  another  bank 
receiving  from  the  owner  nego^bie  paper 
tor  collection  transmits  it  tor  collection,  is 
the  agenA  of  tbe  owner  or  the  forwarding 
bank,  and  whether  the  latter  may  be  held  for 
its  nei^igence  in  such  transactions.  It  has 
not  been  decided  by  this  court,  though  refer- 
ence was  made  to  It  and  the  state  of  tbe  au- 
ttwrUles  npon  it  in  Bank  v.  Weiss,  67  Tex. 
S81,  3  S.  W.  28B.  Tba.%  in  the  absaice  ct  a 
special  contract  or  established  and  under- 
stood usage  to  the  contrary,  the  correspond- 
ent bank  is  the  agent  of  the  forwarding  bank, 
and  not  of  the  owner  or  holder  of  the  paper 
delivering  It  to  the  forwarding  bank.  Is  the 
goieral  rule  adhwed  to  by  many  courts  of 
eminence  in  this  country,  among  them  the 
Supreme  Court  of  the  United  States.  The 
contrary  holding  has  been  as  strongly  an- 
nounced and  as  firmly  maintained  by  other 
courts  ot  distinction,  and  has  upon  Its  side 
the  wd^t  ot  Chief  Justice  Marshall's  «pln- 
ion  in  Bank  v.  Trlplett,  1  Pet,  25.  7  Ll  Ed. 
87,  and  Chancellor  Walworth's  notable  dla- 
sftnting  opinion  In  v.  Merchants  Bank, 
22  Wend.  (N.  X.)  216^  34  Am.  Dec  288.  An 
extended  discussion  of  the  question,  with  tJ» 
authorities  suroorting  each  view,  may  be 
found  in  Morse  on  Banks  and  Banking,  H 
268-287 ;  that  author  giving  his  approval  to 
the  native  position. 

But  this  case  does  not  presmt  0ie  question 
in  Its  broad  and  general  nature^  It  arises 
here  under  conditions  which  would  neces- 
sarily qualify  the  operation  of  even  the  rule 
affirmed  by  those  courts  that  hold  the  cor- 
respondent bank  to  be  the  agent  of  tbe  for- 
warding bank,  and  the  latter  liable  for  its 
neglect.  There  is  probably  no  stronger  au- 
thority in  favor  of  that  rule  than  Exchange 
National  Bank  v.  Third  National  Bank,  U2 
U.  S.  276,  fi  Sup.  Ot  141,  28  li.  Ed.  722.  Tet 
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tn  that  case  It  la  nld:  "And,  wUle  the  rule 
of  law  la  tbua  general,  tbe  liability  of  Qie 
bank  majr  be  varied  by  consent,  or  the  bank 
may  refuse  to  undertake  the  collectiaL  It 
may  agree  to  recelTe  Oie  paper  on^  tor 
traBflmlsaion  to  Its  correspondent,  and  thus 
make  a  different  contract,  and  become  r»- 
BpondUe  only  for  good  faith  and  due  discre- 
tion In  the  <!hi^  of  an  agenL**  And  In 
Morse  <m  Banks  and  BanUng  It  is  stated 
(section  269):  **lf  0isre  la  an  etprem  conr 
tract  npon  tbe  matter  of  the  first  bank's  re- 
sponsibility, of  course  ttie  auestion  will  be 
governed  by  It"  And  In  sectlm  270:  "Usage 
may  determine  the  question.  If  the  law  has 
not  already  been  settled  by  judicial  deter- 
mlnatlon,  so  as  to  exclnde  any  enbseqnent 
evidence  of  usage  to  subvert  it,  the  bank  may 
absolve  its^  from  UaUllty  for  the  acts  of 
fLg^tts  Other  than  itself,  or  ttie  customer  may 
fix  such  liability  npon  the  bank,  by  show- 
ing; respectively,  that  sucb  Is  tbe  establlsbed 
usage  and  understood  custom  In  the  place 
where  the  bank,  the  extent  of  whose  duty  and 
UaUUty  Is  In  question,  la  attvateO." 

Here  it  was  shown,  not  only  that  there 
prevailed  in  Texas  aiUl  elsewhm  a  general 
and  well-understood  custom  for  banks  re- 
ceiving collections  upon  other  points  not  to 
effect  tbe  collection  themsdves,  but  through 
the  agency  of  other  banka  selected  1^^  tbem. 
a  custom  known  to  a[^llant  at  the  time  and 
expected  by  It  to  be  pursued  in  this  trans- 
action, but  tiiat  ttiese  particular  diedcs  were 
Intrusted  1^  it  to  tlie  anpellee  for  collection 
with  distinct  notice,  previously  given  it  by 
the  lattn  and  rdterated  in  this  Instance, 
"that  It  would  observe  due  fflllgence  In  the  se- 
lection of  banks  or  agents  for  the  collection 
of  all  papor  out  of  the  dty,  but  would  not 
be  responeible  for  the  failure  or  negllg^oe  of 
such  banka  or  agents."  The  appellee  would 
have  bad  tbib  undoubted  rl^t  to  dedine  to 
handle  the  paper  except  upon  sa(!h  under- 
standing of  Its  duty  and  UabllitT.  It  was 
as  clearly  entitled  to  attach  such  condition 
to  Its  undertaking,  and  no  sound. Kason  can 
be  urged  why  it  should  be  deided  ^Tect  as 
to  a  par^  who  understood  It  and  so  acted 
as  to  create  assent  to  and  acceptance  of  It 
By  forwarding  tbe  paper  to  the  appellee  with 
knowledge  of  this  distinct  limitation  of  Its 
llablli^,  the  appellant  expressed  ite  agree- 
ment to  the  terms  of  the  limitation.  It  is 
therefore  in  the  position  of  having  in  advance 
agreed  to  the  exemption  of  appellee  from 
llablll^  for  any  negUgence  ot  its  correspond- 
ents In  the  course  ot  the  collection,  and  ac- 
cordingly cannot  recover  of  it  on  account  of 
such  negligence. 

The  second  questbm  Is  answered  In  tbe 
native. 

[1,4]  Replying  to  tbe  tUrd  question,  we 
do  not  think  under  the  drcumstances  appel- 
lee should  be  }uM  guilty  of  ne^gence  for 
merely  fldling  to  make  inquiry  of  its  cor^ 
re^Mudait  in  respect  to  tbe  collecdtm,  or  in 


aokdlng  dieeks  to  tt  with  knoiriedge  that 
It  would  send  them  to  the  bank  upon  wtilch 
they  were  drawn.  Tbe  dieckar  were  sent  by 
it  to  its  ctwreapondent  at  Ft  Wortli,  not  for 
returns,  but  for  credit,  and  th^  were  cred- 
ited to  its  account  by  the  latter  bank  Im- 
mediately  on  receipt  They  were  sent  with 
instructions  to  protest  In  the  event  of  wm- 
payment  a  regular  method  of  aSordtaiK  no- 
tice fai  case  of  dishonor  tor  any  causa  It 
does  not  amwar  that  appdiee  bad  any  no- 
tloe  that  tbe  collection  had  failed  prior  to 
the  dosing  of  the  Sdgewood  Bank.  Dnda 
such  drcnmstances  we  think  appellee  bad  the 
rigiht  to  assnme  Omt  tbe  die^  had  been 
paid,  and  to  act  aooonUngly. 

The  Stodcyards  National  Bank,  appeltee's 
corresiMmdait  at  Tt  Worth,  was  a  tellable 
bank  in  good  standing,  and  tiiere  was  no  neg- 
ligence in  moely  sendliv  ^  diecika  to  It 
The  Bdgewood  Bank,  the  drawee  in  tbe 
diecka,  was  tbe  only  bank  at  Bdgewood,  and 
ms  tn  good  standing  up  to  the  time  of  ita 
failure.  The  checks  were  to  be  protested  at 
Bdgewood  If  not  paid.  The  opresa  company 
there,  apparently  the  only  other  public  agen- 
cy for  making  the  collecUrai,  would  not  handle 
protest  paper  at  all.  nie  estabUdied  custom, 
under  this  somewhat  extreme  condition,  was 
to  send  the  diecks  to  the  drawee  bank  if 
it  was  in  good  standing,  and  tlie  Instructions 
to  protest  w^  generally  obaerred  by  such 
banks.  Ai^lant  was  aware  of  this  general 
custom  and  did  not  e^tect  this  business  to 
be  handled  ^orently.  Except  by  the  adop- 
tion of  an  extraordinary  metbod,  wbidL  was 
not  Incumbent  upon  it  it  seems  to  us  that 
in  making  the  collectlott  the  Ft  Worth  Bank 
had  no  other  alternative  but  to  send  the 
checks  to  the  drawee  bank,  and,  as  that  bank 
was  in  good  standing  at  the  time,  tt  should 
not  be  deemed  guilty  of  negUgence  on  that 
account  Wilson  v.  Bank,  187  111.  222,  B8  N. 
E.  2ti0,  62  li.  R.  A.  632.  It  foUows  that  ap- 
pellee was  not  negligent  tn  forwarding  the 
checks  to  its  correspondoit  with  knowledge 
that  it  would  In  turn  forward  them  to  the 
bank  upon  which  they  were  drawn.  The 
third  question  is  therefore  answered  in  tbe 
negative. 


a  W.  WILLIAMSON  ft  GO.  v.  TBZAS  *  P. 

BY.  CO.   (No.  28S8.) 
(Supreme  Court  of  Texas.    May  6,  1914.) 
LnciTATioN  or  AcnoiTB  (I  21*)— DBsraucnoH 

or  FBEIOHT— AonOK  AQAINST  CaXBIKB. 

All  action  tor  the  value  of  30  bales  of 
cotton  delivered  to  defendant  with  other  cotton 
for  Bbipmeut  Is  one  for  breach  of  contract, 
where  based  uikhi  a  bill  of  lading  oovering  the 
whole  shipment  tbon^  plaintiff  was  advised, 
shortly  after  the  delirerr  of  the  rest,  that  de- 
fendant's failure  to  deliver  the  30  bales  was 
due  to  their  destruction  by  fire;  and  bence 
the  action  is  not  barred  by  the  two-year  statute 
of  limitations. 

[Ed.  Note.— For  other  mam,  see  Limltattoa 
of  Actions.  Cent  Dig.  |i  SOmM;  Dee.  Dig.  i 
21.«1 
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Error  to  Ooiut  of  GItH  Appeal!  of  Flftih 
Snpreine  Jndldal  DlBtxlct 

AeUon  B.  W.  TmUanuoB  ft  do.  agalnat 
tbe  Texas  &  Padflc  Railway  Company.  A 
judgmei^  for  defendaDt  waa  afflrmed  bf 
.tbe  Oonrt  of  GItU  Appeala  (138  S.  W.  SOT), 
and  plftlntlfl  brines  error.  Beveraed  and  re- 
manded. 

D.  A.  Bldridge,  of  Dallas,  for  plaintifF  In  er- 
ror. T.  B.  McCormlck  and  T.  D.  Gresliam, 
both  of  Dallaa,  £or  defoidant  In  error. 

PHIIiLIPS,  J.  Tbe  anlt  waa  for  tlie  re- 
covery of  tbe  valne  of  30  bales  of  cotton,  bas- 
ed upon  a  Mil  of  lading,  issued  by  the  de- 
fendant In  error  to  W.  A.  Arthur  ft  Co.,  and 
by  that  firm  for  a  valuable  consideration 
indorsed  to  tbe  plaintiffs  in  error,  tor  tbe 
transportation  from  Detroit,  Tex.,  and  deliv- 
ery at  Ilvapool,  England,  of  104  bales  of 
cotton,  the  shipment  to  be  over  the  line  of 
defendant  in  error  from  Detroit  to  New 
Orleans,  La.,  and  via  the  Leyland  Steam- 
ship Line  from  New  Orleans  to  Liverpool. 
While  the  cotton  was  In  tbe  possession  of  the 
defendant  in  error,  and  In  the  course  of  the 
tianqwrtatlon  from  Detroit  to  New  Orleans, 
80  bales  were  destroyed  by  Are.  The  remain- 
ing 74  bales  were  duly  delivered  at  New 
Orleans  to  tbe  steamship  line,  which  at  the 
time  issoed  to  tbe  platntifls  In  error,  the  then 
holders  of  tbe  original  bill  of  lading  and  own- 
ers of  the  cotton.  Its  marine  bill  of  lading 
for  their  transportation  to  Liverpool,  this 
part  of  the  original  shipment  being  thereafter 
daly  d^vered  at  Liverpool,  whereupon  both 
bills  of  lading  were  surrendered,  with  a  no- 
tation made  upon  the  original  bill  of  lading 
of  the  defendant  in  error  Indicating  tbe  de- 
livery to  the  steamship  line  of  only  74  bales 
of  the  original  shipment.  It  was  fonnd  by 
the  honorable  Court  of  Civil  Appeals  that  the 
plaintiffs  had  notice  of  there  being  a  shortage 
of  30  bales  In  the  shipment  at  the  time  of 
the  ddivery  of  the  cotton  to  tbe  steamship 
line  at  New  Orleans,  that  the  consignee  of 
the  cotton  bad  notice  to  the  same  effect  when 
the  bills  of  lading  were  surrendered  at  Liver- 
pool, but  that  plaintiffs  in  error  had  no  actual 
knowledge  of  the  destruction  by  fire  of  tbe  30 
bales  in  question  while  In  trandt  to  New  Or- 
leans, ontil  a  later  time. 

The  suit  was  filed  more  than  two  years  af- 
ter the  destruction  of  the  30  bales,  and  after 
tbe  plaintiffs  in  error  acquired  actual  knowl- 
edge of  that  fact,  but  within  four  years  from 
the  date  they  acquired  such  knowledge,  and 
that  accordingly  the  cotton  could  not  and 
would  not  be  delivered  In  compliance  with 
tbe  obligation  of  the  bill  of  lading.  The  trial 
court  sustained  the  plea  of  limitation  inter- 
posed by  the  defendant  in  error  upon  the 
view  that  the  two-year  statute  of  limitation 
applied  to  the  action.  Tbe  honorable  Court 
of  ClvU  Appeala  afflrmed  the  Judgment  upon 
tbe  same  ground. 

Aa  determined  by  the  allegations  of  the  pe- 


tition the  salt  was  clearly  one  for  tbe  breach 
of  the  cmtract  of  tbe  defendant  in  error  as 
evidenced  by  its  biU  of  lading;  by  whidi  It 
became  obll^ted  to  make  ddlvery  of  the  fall 
number  of  bales  conatttntlng  Oe  shipment; 
and  the  ciharaeter  of  action  was  not 
changed,  wa  think,  to  fiiat  of  oonraaltm  by 
the  facts  we  have  vedted  In  respect  to  tlw 
plaintiffs  In  error  having  notice  of  the  siuHt- 
age  In  the  shipment  when  it  readied  New 
OHeans,  and,  becoming  advlaed,  ahortly  after 
the  delivery  of  the  74  bales  at  Uwpool,  that 
the  failure  to  make  d^very  of  the  80  bales 
waa  doe  to  their  destmctlon  by  ten,  to  which 
the  Oonrt  of  CMl  Appeals  attadhed  Import- 
ance In  ito  dedston  of  tbe  case.  Tba  qnestlon 
is  controlled  by  tbe  holding  announced  by 
this  court  in  tho  case  of  Eider  Dempster  ft 
Co.  T.  Ballway  Ca,  106  Tex.  028,  IM  8. 
976,  decided  since  the  declaim  of  tbe  case 
tqr  tbe  Court  of  CItU  Aiveals,  to  the  ^ect 
that  in  suits  of  this  character  tlie  two-year 
statute  of  Umitatbai  Is  InappUcaUe. 

The  Judgments  of  the  district  court  and  the 
Court  of  Civil  Appeals  are  accordingly  re- 
versed, and  tiie  cause  Is  remanded  to  the  dis- 
trict court  for  farther  trial. 

Reversed  and  remanded. 


HOUSTON  ft  T.  a  RY.  CO.  t.  ITOX  et  aL 

(No.  2618.) 

(  (Supreme  Court  of  Texas.   Uay  18,  1914.) 

1.  EviOSIfOK  (1  817*)  — HXASSAT  — DaCLAKA- 

Tions  or  Parties. 

In  an  action  for  damages  tor  personal  inju- 
ries to  plaintiff's  wife  while  she  was  a  paaaen- 
ger  on  defendant's  train,  declm rations  by  plain- 
tlfl  to  others  that  bis  wife  bad  been  injured  on 
a  trip  were  hearsay  and  inadmissible. 

[Bd.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  II  1174-1192;  Dec  Dig.  |  317.*] 

2.  Appeal  and  Baaoa  ft  1050*)— HABuuEsa 

EbBOB— AnUISSIOIT  OF  EVIDEHCB. 

Where  the  proof  of  the  accident  and  injury 
rested  solely  upon  the  testimony  of  plaintiff's 
wife,  and  the  hearsay  statements  of  the  husband 
corroborated  faer  testimony,  the  admission  of 
those  statements  in  evidence  was  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dir.  H  1068,  lOW,  415»-41S7, 
4106;  Dee.  Dig.l  1060.*] 

8.  Davaoes  (1 166*)— Evidence— P08BIBIUTT 

or  INJTTBT. 

The  admission  of  testimony  by  a  witness 
for  tbe  defendant  on  cross-examination  that  it 
was  conceivable  that  plaintiff's  wife  had  re* 
ceived  the  Injuries  of  which  she  complained,  al- 
though be  fonnd  no  snch  injuries  at  the  time 
be  examined  her  for  life  insurance  after  the  ac- 
cident, was  erroneous,  as  permitting  plaintiff  to 
show  a  possibility  of  injury  as  a  basis  tor  the 
recovery  of  damages. 

[Ed.  Note.— For  other  cases,  see  DamaKes. 
CenL  Dig.  IS  478,  470,  481 ;  Dec.  Dig.  8  166.*] 
4.  Witnesses  (|  414*)— Statements  of  In- 
jured Pbbson— Reckkt  Fabbioatiob— Cob- 
bobobation.  .  .   ,     ,  ., 

Where  the  defendant  Introduced  evidence 
that  plaintiff's  wife  made  no  complamt  ot  the 
Injuries  for  which  recovery  was  Bought,  for  the 
purpose  of  showing  that  her  claim  was  a  recent 
labficatioii,  pUintttf  can  introduce  sUtemeats 
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by  his  wife  to  oAeni  at  aboat  tlie  nme  time, 
which  tended  to  prove  the  occarrence  of  the 
accident  and  the  injuir. 

[Bd.  Note.— For  other  cases,  see  WitnesBes, 
Cent.  Dig.  K  1287. 1288;  Dec  Dig.  |  414.*] 

6.  WiTNESSBB  (S  414*)  —  StATEUENTS  OF  IN- 
JURED Pebsor— Recent  Fabsication— Cob- 
ROBOBATION. 

Such  statements  should  be  confined  to  those 
showing  the  occurrence  of  the  accident  and  the 
resulting  injury :  and  statements  as  to  the  cir- 
cumstances of  the  accidentt  including  the  time 
and  manner  io  which  pldntifrs  wl»  was  in- 
jured, are  inadmissible. 

[Sd.  Note.— For  other  cases,  see  ^tnesses. 
OenL  Dig.  H  1287,  1288;  Dec.  Dig.  |  414.*] 

6.  BVIDEHOB  ({  220*>— ADHISaiON»— iNJUBm 
TO  Pa88BNOEB--DEUAKD  FOB  SBTTUUCBNT. 
In  an  action  for  injuries  sustained  bj  plain- 
tiff's wife  while  a  passenger  on  defendant's 
crain,  evidence  tliat  the  plalntifC  tiad  made  no 
dwnand  for  settleai«it  bMore  iostitating  suit  is 
Immaterial,  sbice  no  demand  was  necessary,  and 
its  exclusion  was  proper. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
OenL  Dig.  H  771-785;  Dec.  Dig.  {  220.*] 

Bnor  to  Oonrt  of  GlvU  Appeals  of  the 
Fifth  Snprune  Jndidal  District 

Actton  by  B.  L.  Fox  and  another  against 
the  Houston  &  Texas  Central  Railway  Com- 
pany. A  Judgment  for  the  plaintiff  against 
the  Hooston  &  Texas  Central  Railway  Com- 
pany was  affirmed  by  the  Court  of  Civil  Ap- 
peals (1D6  S.  W.  922),  and  the  railway  compa- 
ny brings  error.  Judgment  of  the  trial  court 
and  of  the  Court  of  Civil  Appeals  reversed, 
and  cause  remanded  to  the  district  court 

> 

Baker,  Botts,  Parker  A:  Garwood,  of  Hous- 
ton, for  plaintiff  in  error.  Evans  ft  Carpen- 
ter, of  GteenvlUe,  fbr  d^ndants  in  orror. 

BROWN,  C.  J.  Judge  Talbot  made  a  very 
clear  statement  of  the  facts  disclosed  by  the 
evidence  which  we  adopt  as  follows:  "Ap- 
pellee Fox  brought  this  suit  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company  and 
the  appellant,  Houston  &  Texas  Central  Rail- 
way Company,  to  recover  damages  for  per- 
sonal injuries  sustained  by  his  wife.  Mrs. 
SCary  Fox,  while  she  was  a  passenger  en 
xonte  from  Celeste,  Tex.,  to  Bertram,  Tex. 
Each  of  the  defendants  answered  by  general 
demurrer,  general  denial,  and  pleas  of  con- 
tributory negligence  on  the  part  of  the  ap- 
pellee's wife.  A  Jury  trial  resulted  In  a  ver- 
dict and  Judgment  In  favor  of  appellee  against 
the  appellant  for  the  sum  of  $10,000,  and  In 
favor  of  the  Gnlf,  Colorado  &  Santa  F6  Rail- 
way Company.  From  the  Judgment  against 
It  the  appellant  appealed.  No  question  Is 
raised  about  the  pleadings,  and  farther 
statement  of  them  Is  unnecessary.  The  evi- 
dence  is  sufficient  to  show  that  on  or  about 
the  22d  day  of  December,  1910,  Mrs.  Fox,  ap- 
pellee's wife,  bought  a  through  ticket  at  Ce- 
leste, Tex.,  entitllne  her  to  passage  from  that 
place  over  ttie  road  of  the  Gulf,  Colorado  ft 
Santa  Fe  Railway  Company  to  Dallas,  thence 
over  appellant's  road  to  Beame,  Tex.,  where 
ICn.  Fox  changed  cars  to  contiuoe  her  Jooz^ 


ney.  As  the  train  approadi«d  Heame,  which 
was  about  2  o'clock  in  tbe  night,  tb»  statlui 
was  announced  and  the  train  stopped.  Iba. 
Fox,  accompanied  1^  her  little  boy,  about  10 
or  11  years  of  age,  aroee  from  her  seat  and 
started  to  leave  the  train.  After  taking  a 
step  or  two  toward  the  car  door,  the  train 
was  negligently  moved  with  a  sudden  Jerk  or 
longe  fionrard  and  then  backward  almost  at 
the  same  Instant  of  time,  wfalcfa  threw  Mrs. 
Fox  off  her  balance  and  to  tbe  floor  of  the 
car,  aerknisly  Injuring  her.   She  testUled: 
*I  was  thrown  down,  and  I  fell  forward  In 
kind  of  a  eareoL  I  lay  there  some  little  Ut 
of  time.  I  test  a  serore  pain  strike  me, 
espedally  In  tlie  small  of  my  back,  and  It 
seemed  to  me  like  it  run  all  over  me,  and  it 
seemed  to  me  like  it  hurt  me  all  over ;  I  la; 
there  for  some  bit  of  time,  kind  of  numb  or 
something ;  at  the  same  time  I  didn't  bardlj 
realize  what  was  going  on  for  some  little  bft 
of  time;  my  little  boy  came  to  ne,  and  be 
had  hold  of  me  the  first  thing  I  knew,  and 
he  says  **Ma,  are  yon  hurt?"    I  told  blni 
*    *   *   I  was  nearly  killed.'   Mrs.  Fox  far- 
ther testified  that  her  son  helped  her  up,  and 
that  they  went  out  of  the  car  and  into  the 
station  bouse,  where  she  stayed  until  about 
11  o't^ock  forenoon  of  that  same  day,  when 
she  took  another  train  and  continued  her 
Journey  to  Bertram,  still  suffering  from  her 
Injury.   Mrs.  Fox  was  51  years  of  age  at  tbe 
time  of  the  accident,  and  was  a  strong  and 
vigorous  woman  for  her  age."   The  Court  of 
Civil  Appeals  affirmed  the  Judgment  of  the 
trial  court,  from  whiiA  Jodgmoit  the  writ  of 
error  was  granted. 

[1,2]  The  plaintiff  .was  permitted,  over 
proper  objections,  to  prove  by  W.  P.  Byers 
that  tbe  plaintiff  told  him  (Byers)  that: 
"Mrs.  Fox  got  hurt  and  was  not  in  good 
health;  then  when  she  got  hurt  she  was  on 
a  visit  somewhere."  Over  like  objections  of 
defendant  J.  B.  Ellison  testified  that  "in  the 
spring  of  1911  he  saw  and  talked  to  Tox 
about  selling  talm  some  liniment,"  and  "plain- 
tiff said  he  wanted  the  liniment,  as  his  wife 
had  taken  a  trip  and  got  hurt  and  wanted 
liniment."  This  evidence  tended  to  corrobo- 
rate Mrs.  Fox  In  her  statement  of  the  acci- 
dent and  Injury.  It  was  hearsay  pure  and 
simple,  and  In  this  state  of  the  evidence  was 
material;  therefore  the  error  of  admittlog 
It  is  reversible  error.  The  facts  of  the  acci- 
dent were  proved  by  Mrs.  Fox  only,  and  no 
other  person  on  the  train  Is  shown  to  have 
known  of  the  severe  lurching  of  the  trsln. 
The  Jury  would  have  been  Justified  In  finding 
against  her  evidence.  The  effect  of  both 
and  each  statement  was  to  comrtMrate  Mrs. 
Fox's  evidence. 

[3]  Dr.  Plerson  was  a  witness  for  defend- 
ant, and  testified  that  he  made  examination 
of  Mra  Fox  <hi  her  applicaUon  for  life  In- 
suranoe,  and  on  cross-examination  plalnttlPy 
counsel  propounded  this  question:  "She 
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[Mrs.  Fox]  may  have  been  suffering  Bome 
pain  at  that  Ume  from  the  hurt  ahe  had  that 
might  have  afterwards  resnlted  In  the  condi- 
tion Bhe  la  In  now?"  The  witness  answered. 
"It  is  conceivable,  I  suppose."  Counsel  for 
defendant  moved  to  strike  out  the  question 
and  answer,  which  motion  the  court  overrul- 
ed. It  would  be  useless  to  discuss  the  propo- 
sition that  the  answer  of  Dr.  Flerson  could 
prove  nothing  more  than  that  it  was  barely 
possible  for  such  result  to  follow.  The  rale 
settled  In  this  court  Is:  "To  justify  the  as- 
sessment of  damages  for  apprehended  future 
consequences  of  a  present  injury,  it  la  not 
enough  that  such  consequence  may  ooinr,  but 
there  must  be  a  reasonable  probability — that 
ts,  it  must  be  reasonably  certain  that  such 
consequences  will  ensue."  6.,  C.  &  S.  F.  By. 
Co.  V.  Harriett,  80  Tex.  82,  IB  S.  W.  558. 
Also  Lentz  V.  City  of  Dallas.  d6  Tex.  267,  72 
S.  W.  69;  O..  H.  &  8.  A.  By.  Co.  t.  Powers, 
101  Tex.  164,  105  S.  W.  491. 

The  error  in  admitting  the  declarations  of 
plaintiff  and  the  grosser  error  of  permitting 
the  proof  of  possible  injurious  results  require 
a  reversal  of  the  judgments  of  the  district 
conrt  and  of  the  Ooort  of  Civil  Appeals. 

[4]  The  effect  of  the  defense  was  to  charge 
Mrs.  Fox  with  having  fabricated  the  case, 
and  defendant  sought  to  sostaln,  by  the  evl- 
d«use  of  employte  on  the  train  at  the 
time,  that  tiu^  knew  nothtiv  of  the  oocnr- 
lenoe  when  it  occorred,  and  that  Mrs.  Fox 
did  not  mention  the  fact  at  tlmee  and  under 
ctrcomataoces  when  ahe  Should  have  done  so, 
and  plaintiff  sought  to  anstaln  her  under  the 
rule  stated  In  Wigmore  on  Evidence,  vol.  2, 
S  1129,  aa  follows:  '"The  Charge  of  recent 
contrivance  is  nsaflUy  made^  not  so  mndi  by 
afflrmatlTe  evidence  aa  by  negative  evidence 
that  tlie  witness  dUt  not  tpeak  ot  tiie  mat- 
ter before^  at  a  time  whoi  it  would  have  been 
natural  to  speak;  his  silence  tiien  la  urged 
as  InoonslstaDt  with  his  utterances  now,  1,  e., 
as  a  seU-contradictlon.  Th9  effect  of  the  evi- 
dence of  conslsteat  statementa  is  that  the 
supposed  tact  of  not  Q)eafclng  eormerly, 
from  whi4di  we  are  to  infer  a  recrat  con- 
trivance of  the  story.  Is  disposed  of  by  de- 
nying it  to  be  a  fact,  inasnmch  as  the  witness 
did  8p«ik  and  tdl  the  same  story.  Oliis  use 
of  former  similar  statements  Is  universally 
conceded  to  be  proper;  though  occasionally 
It  la  difficult  to  apply  the  prlndite  to  the 
facts." 

The  defendant  proved  by  Flzer  that  Mra 
Fox  stayed  at  his  house  the  night  of  Decem- 
ber 23,  1910  (the  next  nigbt  after  she  claimed 
to  have  been  injured),  and  that  Mrs.  Fox 
spoke  of  having  been  in  good  health  for  years, 
and  seemed  then  to  so  be.  Spoke  of  the 
long  time  she  had  to  "lay  over"  at  Heame. 
At  family  prayer  said  she  had  been  "fortu- 
nate in  not  having  any  accident  on  her  trip." 
This  witness  was  corroborated  by  other  wit- 
nesses. Defendant  said  in  effwt,  Because 


yon  did  not  tell  of  your  injuries  and  the  acci- 
dent at  McNeil,  yon  are  guilty  of  having 
manufactured  the  story.  To  which  Mrs.  Fox 
rolled  by  witnesses,  "I  told  It  to  my  sister 
Mrs.  Oox  the  next  day  at  Bertram,"  and  made 
proof  by  Mrs.  Cox  and  others  that  she  did 
relate  the  facts  of  the  accident  Defendant 
proved  by  a  number  of  the  neighbors  of 
Mrs.  Fox  (the  names  are  unimportant)  that 
when  Mrs.  Fox  returned  to  her  home  they 
met  her  and  associated  with  her  as  usual 
with  neighbors,  and  that  Mrs.  Fox  did  not 
speak  of  the  accident  at  Heame,  or  of  any 
injury,  until  a  short  time  before  this  suit 
was  Instituted.  Plaintiff  testified  that  he 
met  his  wife  when  she  arrived  at  Celeste  on 
her  return  from  her  visit,  and  she  told  him 
of  the  occurrence  and  her  Injuries. 

[5]  Defendant  proved  by  Dr.  Plerson  that 
after  the  date  of  the  accident  he  examined 
Mrs.  Fox  on  her  application  fOr  life  insur- 
ance, and  that  she  answered  in  substance 
that  she  was  In  good  condition,  and  did  not 
say  anything  of  the  occurrence  at  Heame. 
Plalntlfl  proved  that  Mrs.  Fox  applied  to 
one  Curtis,  for  life  Insurance,  and  told  him 
that  she  had  been  hurt.  That  was  the  ap- 
plication on  which  Dr.  Plerson  examined  her. 
Defendant  says  because  Mrs.  Fox  did  not 
speak  of  her  injuries  at  McNeil  to  the  Flzer 
family,  at  her  home  to  her  neighbors,  nor  to 
Dr.  Plerson.  she  must  be  discredited.  When 
she  offered  proof  that  she  did  speak  to  her 
sister  at  Bertram,  to  her  husband  at  Celeste, 
and  to  Curtis,  the  agent  who  took  her  ap- 
plication, her  statements  are  objected  to  as 
self-servinA  thovfbre  not  admissible.  If 
the  defendant  had  not  diarged  Mrs.  Fox 
with  fabricating  her  claim,  such  declarations 
would  not  have  been  admissible.  Defend- 
ant's proposition  is  that  because  Mrs.  Fox 
did  not  speak  of  the  accident  on  certain  oc- 
cadons,  she  Is  guilty  of  recent  contrivance, 
and  that  it  cannot  be  proved  that  die  did 
speak  of  the  matter  at  another  time  because 
her  dedaratlons  are  self-serving.  There  is 
much  authori^  directly  on  the  question,  for 
courts  uniformly  hold  that  under  such  dr- 
cumstances  her  declarations  aa  to  the  oc- 
curroice  of  the  accident  were  admissible  If 
made  near  the  time  when  it  is  alleged  and 
proved  that  she  should  have  spoken,  but  did 
not  speak.  It  is  claimed  that  Mrs.  Fox's 
declarations  were  not  admissible.  The  ad- 
mlsslbllily  of  that  evidence  can  be  determin- 
ed by  stating  the  issue  to  be  proved  or  dis- 
proved. The  defendant  below  asserted  that 
there  was  no  accident  nor  Injury  to  Mrs. 
Fox ;  that  she  had  fabricated  the  whole  mat< 
ter.  To  sustain  the  charge  evidence  was  of- 
fered to  prove  that  on  different  occasions 
when  Mrs.  Fox  should  have  spoken  of  the 
accident  she  was  silent  To  meet  these 
cliarges  she  proved  that  at  a  time  near  to 
that  mentioned  she  did  speak  of  the  fact  of 
the  accident  to  her,  giving  the  time  and  place. 
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By  this  eridenee  the  Imie  of  fabrication  was 

met  Bat  in  addltlim  to  the  fact  of  the  in- 
jur her  atatttnents  of  drcomstancea  of  the 
acfdden^  intdttdlns  the  *wftw*M>i^  in  which  she 
was  Injured,  were  admitted  ow  the  objec- 
tions of  the  defendant  The  declarations 
whldi  went  beyond  the  facts  of  the  aoddmt 
were  not  zelerant  to  the  iBgue  of  fabxicaUffli, 
ind  shoold  not  have  been  admitted;  they 
were  self-aervliig  declarations,  therefore  in- 
admissible. We  will  not  ondertake  to  an- 
alyse the  eridence  and  state  the  portJon  not 
admlBBlMe,  bat  the  trial  oonrt  at  another 
hearing  will  confine  the  declarations  of  Mrs. 
Fox  to  rnxsH  as  tends  to  piDve  the  occorrence 
of  the  accident  and  injury.  It  is  dUBcolt  to 
be  spedflc  on  this  goeation,  and  much  must 
be  left  to  the  trial  Judge. 

The  case  of  ^tna  Insurance  Company  t. 
Eastman.  96  Tex.  34,  M  8.  W.  86S,  Is  not  in 
conflict  with  our  decision  In  this  case.  In 
that  case  tibe  declarattons  of  Eastman  were 
In  support  of  his  evidfflice  given  at  the  trial 
of  an  Issue  of  fact  upon  which  his  recovery 
depended.  Mrs.  Fox's  declarations  as  prov- 
ed simply  met  the  charge  of  recent  fabrica- 
tion, and  were  called  for  by  the  eridence  of- 
fered by  the  defendant  The  distinction  Is 
plain.  It  la  unnecessary  for  us  to  comment 
on  the  Eastman  Case. 

[6]  The  idalntlfl  in  error  complains  of  the 
action  of  the  trial  court  In  refnslng  to  permit 
it  to  prove  plaintiff  when  testl^^lng  that 
he  made  no  dunand  of  the  railroad  company 
for  settlement  before  Instituting  the  suit 
Mo  obligation  rested  upon  plaintiff  to  make 
a  demand  before  Instltntlng  suit;  the  assign- 
ment does  not  pressnt  an  Instance  In  which 
the  plaintiff  failed  to  apeak  when  he  was  in 
a  position  that  called  upon  him  to  make  his 
claim  known;  it  ms  not  the  same  as  the 
position  of  Hrs.  Fox  when  It  was  charged 
that  she  failed  to  speak  of  the  accident  If 
admitted,  the  fact  that  plaintiff  made  no 
daim  before  suit  would  not  tend  to  prove  any 
fact  material  to  the  defense. 

The  Ju^iments  of  the  Court  of  Civil  Ap- 
peals and  of  the  district  court  are  reversed, 
and  the  cause  Is  remanded  to  the  district 
court  of  Hunt  county. 


TWEED  V.  WESTERN  UNION  TELE- 
GRAPH CO.  (No.  2328.) 

(Si^one  Court  of  Texas.   Hay  13,  1914.) 

1.  EviOEVaX  (I  182*)  —  SlUILAB  Mattebs  — 

Reuvahct. 

In  an  action  for  injuriea  claimed  to  have 
affected  plaintiff's  mind,  evidence  as  to  tbe  abili- 
ty of  patients  in  an  insane  asylum  to  care  for 
themselves,  play  billiards,  keep  up  with  the  cur- 
rent literature  of  the  day,  and  do  the  work  of 
tbe  institution,  was  irrelevant  and  ahould  have 
been  excluded,  as  it  furnished  no  guide  for  de- 
termining plaintiff's  mental  capacity. 

[Ed.  Note.— For  other  cases,  see  EMdenee, 
Dec.  Dig.  I  132  ;*  Insane  Persons,  Cent  Dig. 
I  7.] 


2.  Evxnsiroc  (|  54S*>-OpXHxeH  Bvxi»Birc:K — 

COUPriENCT  —  COMFXTXNOT  OV  BXPXBTB  — - 

BvioENOB  or  CoMPBTXif or. 

Where  a  witness*  capacity  as  an  expert 
regarding  insanity  bad  not  been  attadred,  evi- 
dence to  prove  turn  capable  was  Irrelevant. 

[Ed.  Note-— For  other  cases,  see  Evidence, 
Cent^  Dig.  U  23S&-23e2;  Dee.  Dig.  { 

S.  EvinEMOE  (i  481*)  —  APHMBismTg — Coif' 

0X.ITSION  OF  WrrNESS. 

In  a  telegraph  lineman's  action  for  Injuries, 
tbe  testimony  of  a  witness  that  there  wu  no 
danger  for  a  lineman  to  go  upon  a  pole  and  use 
a  safety  belt  after  be  bad  heard  the  foreman 
say  that  it  was  all  right,  or,  as  he  doubtless  in- 
tended to  testify,  that  such  statement  would 
satisfy  tbe  lineman  that  there  was  no  danger, 
was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Bvidenoe^ 
Cent  Dig.  H  2248-2254;  DacTDig.  |  481.*} 

4.  Daiuoks  (I  163*)  — EvtnBncB— PuaxncF- 
TioNB— Mental  Suitexxno. 

Mental  suffering  from  personal  fnjaries 
will  be  presumed  in  tae  case  of  an  Insane  person, 
as  well  as  a  sane  person,  until  aacb  abnormal 
mental  condition  as  prevents  the  party  from 
experlendng  mental  snfferlng  is  proved. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig  SI  464-4S9;  DecTDig.  I  163.*] 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  E.  A.  Tweed  against  the  Western 
Union  Tel^raph  Company.  A  Judgment  for 
plaintiff  was  reversed  by  the  Court  of  Civil 
Appeals  (188  S.  W.  USSi,  and  plaintiff  brings 
error.  Judgment  of  the  Court  of  CSvU  Ap- 
peals afBxmed,  and  case  remanded. 

Garden,  Starling,  Garden  &  Hemphill,  of 
Dallas,  and  T.  U,  Campbell,  of  Palestine,  for 
plaintiff  In  error.  N.  L.  Llndsley  and  W.  J. 
J.  Smith,  both  Qt  Dallas^  for  di^lendant  In 
error. 


BROWN,  0.  J.  Tbe  ai^licatlon  was  grant- 
ed because  the  Judgment  of  the  honorable 
Court  of  Civil  Appeals,  In  reversing  the  Joflg- 
ment  and  remanding  the  case,  "practically 
settled  tbe  case."  We  conclude  that.  If  tbe 
trial  conrt  should  follow  the  law  as  declared 
in  the  opinion,  it  would  restilt  In  a  Judgment 
against  the  plaintiff  In  error.  The  facts  are 
not  definitely  In  fiivor  of  either  party  as 
to  authorize  this  court  to  enter  Judgment; 
therefore  we  afllrm  the  Judgment  of  the 
Court  of  ClvU  Appeals,  and  remand  the  case. 

We  make  this  statement  of  the  AuAb:  The 
plaintiff,  Tweed,  was  In  the  employ  of  the 
telegraph  company,  and  was  seriously  in- 
jured by  the  falling  of  a  pole  on  whldi  he 
was  at  work.  It  was  charged  that  the  pole 
was  unsound,  and  the  company  negligent  In 
furnishing  It  therefore  liable  for  the  Injury 
caused  by  the  falling  of  the  pole.  The  com- 
pany defended  upon  the  ground  of  the  con- 
trlbntory  negligence  of  the  plaintiff  in  the 
manner  of  using  the  pole,  ana  also  because 
plalntlfl  assumed  the  risk  of  using  the  de- 
fective pole.  The  law  upon  each  of  those 
iraues  Is  BO  well  settled  that  we  cannot  give 
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aid  to  thtt  ooort  In  another  trial  by  dUcnaslng 
those  mlfliL  We  conclude  that  the  moBt  ef- 
fectlTe  aid  we  can  render  to  the  district 
court  at  another  trial  wfU  be  to  review  those 
Issues  of  law  which  will  probably  arise  again. 

[1]  Tlia  first  error  pointed  oat  by  the  hon- 
orable Court  ot  CUtU  Appeals  whi^  we  will 
notice  was  pormlttlns  Dr.  Bosser  to  tes- 
tily, ont  defbiulai^*s  objection,  as  follows: 
"Well,  put  nni^ily,  I  wpnld  say  that  out  of 
UOOO  padentB  (meanins  at  -liie  Terrell  Insane 
Asylum)  not  over  20  or  80  of  them  would  not 
be  able  to  take  care  ot  a  call  of  nature.  The 
balance  of  them  would  be  aide  to  do  it,  and 
that  pnvortlim  of  ttmn  who  are  able  to  do  it 
go  oat  on  tbedr  daily  walks  wltli  one  attMid- 
ant  to  take  care  (tf  00  of  them  at  a  time. 
Many  of  them  qiend  their  time  in.  tbib  read- 
ins  TOd  and  plying  bUUards;  many  of 
them  are  expert  billiard  players.  Probably 
100  out  of  1,000  keep  np  with  the  current 
literature  of  the  day.**  And  In  allowing  said 
witness  in  the  same  ecmnection  to  testity: 
*'A  great  majority  of  the  farming  Is  done  by 
the  patluits  (meaning  the  paUents  at. the 
TerreU  Insane  Asylum).  Hw  laundry  and 
dairy  are  taken  care  of  by  the  patients;  they 
milk  the  cows  and  take  care  of  the  cows  and 
of  the  milk;  do  the  planting  with  an  over- 
seer. These  are  regular  patients  down  there 
In  the  asylum.  The  trouble  with  them  is 
they  hare  either  lowered  their  intelligence 
or  are  twisted  on  certain  points."  So  far  as 
we  can  see  from  the  opinion,  the  evidence  was 
irrelevant,  and  should  have  been  excladed. 
It  furnished  to  the  jury  no  guide  for  deter- 
mining the  mental  capacity  of  plaintiff. 

[2]  There  seems  to  have  been  no  attack  up- 
on Dr.  Bosser'B  capacity  as  an  expert  In  re- 
gard to  insanity,  and  there  was  no  reason 
for  admitting  evidence  to  prove  him  capable. 
It  was  Irrelevant,  because  there  was  no  is- 
sue to  which  it  could  apply.  I.  &  G.  N.  Ry. 
Co.  V.  Lane  (Civ.  App.)  127  S.  W.  1067;  Rog- 
ers on  Expert  Evidence,  p.  8S.  No  comment 
is  necessary  or  could  elucidate  the  question. 

[3]  It  appeared  from  the  court's  opinion 
that  a  witness  was  permitted,  over  defend- 
ant's objection,  to  testify  "^at  there  is  no 
danger  for  a  lineman  to  go  up  on  a  pole  and 
use  a  safety  belt  on  construction  work  after 
be  has  heard  the  foreman  say  It  is  all  right" 
There  could  be  no  doubt  of  the  Impropriety  of 
such  evidence,  and  Its  character  excited  In 
the  mind  of  the  writer  doubt  of  the  correct- 
ness of  the  statement  in  the  record.  Doubt- 
less the  witness  testified  or  intended  to  tes- 
tify tliat  such  statement  would  satisfy  the 
servant  that  there  was  no  danger.  In  either 
phase  it  was  not  admissible. 

[4]  The  honorable  Court  of  CSvil  Appeals 
quotes  from  T.  ft  P.  R.  R.  Co.  v.  Curry,  64 
Tex.  86f  as  follows :  **The  rule  regulating 


pleading  in  this  61ass  of  cases  is  tlins  stated : 
'The  general  allegation  of  damages  will  suf- 
fice to  let  in  ineof  and  to  warrant  recovery 
of  all  such  damages  as  naturally  ^nd  neces- 
sarily result  from  the  wrongful  act  com- 
plained of;  the  law  imidlee  such  damages — 
that  Is,  damages  of  that  sort— and  proof  only 
Is  necessary  to  show  the  extent  and  amount* 
*  *  *  The  rule,  however.  Is  satisfied  when 
from  the  fftcts  stated  the  law  infos  other 
fact  or  facts;  for  whatsoever  the  law  Infen 
from  a  given  state  of  facts  tiie  adverse  par- 
ty Is  presumed  to  know,  and  must  take  notice 
<^  whether  It  Is  i^edally  jdeaded  or  not 
The  law  Infors.  when  such  injuries  to  the 
person  are  shown  to  have  existed  as  are  al- 
leged and  proved  in  this  case,  that  physical 
pain  TBsnlted  therefrom;  £nr  craimon 
observation  we  know  that  in  ttw  ordinary 
operation  of  natural  laws  pain  la  a  neceasacy 
result  of  such  injuries,  unless  condition 
of  Via  Injured  pacKm  be  abnormal,  wh!^ 
will  not  be  presumed.  This  la  equally  true 
as  to  moital  snffering;  for  it  is  contrary  to 
common  experience  and  the  laws  of  man's  ex- 
istence and  nature  that  any  sane,  healthy, 
and  robust  person  by  physical  Injuries  may 
be  made  a  cripple  for  life  in  a  matter  aflMt- 
ing  his  health,  comfort,  or  capacity,  wUh- 
out  mental  patai  resoltlns  fr<nn  the  diaufsd 
condition.'' 

The  Court  of  CivU  Appeals  concludes  that 
from  the  use  of  the  word  "sane**  the  Suprone 
Court  meant  to  hold  that  in  case  of  physical 
injury  to  an  insane  person  there  could  not  be 
mental  suffering.  Tills  Is  not  a  sound  con- 
struction of  the  language  of  the  opinion; 
The  court  distinctly  applied  the  same  rule  to 
mental  as  to  physical  suffering;  eadk  would 
be  -presumed  from  the  Injury,  and  no  doubt 
[Aysical  pain  In  sudi  cases  would  be  sug- 
gested. Such  abnormal  mental  condition  as 
would  prevent  the  presumption  of  mental 
suffering  would  be  a  matter  of  defense,  whi(fh 
must  be  proved  and  submitted  as  a  fact 

There  Is  no  principle  of  law  which  would 
authorize  this  court  to  say  that  one  afflicted 
with  melandiolia  could  not  experience  mentat 
anfoiiah  or  any  of  the  emotions  wliich  con- 
stitute mental  suffering.  Hie  question  of 
damages  for  physical  pain  and  mental  suffer^ 
ing  is  for  the  Jury,  and  we  know  of  no  rule 
of  law  which  would  deny  either,  unless  the 
def^dant  should  prove  such  condition  as 
would  authorize  the  Jury  to  say  that  such 
presumed  result  did  not  arise  from  the  physi- 
cal injury.  Surely  no  court  has  a  r^ht  to- 
say  that  any  character  of  Insanity  prevents 
a  party  from  experiencing  moital  suffering, 
when  such  persona  manifest  an  annedation 
of  physical  pain. 

'me  cause  la  remanded  to  Che  district 
court 
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PUOH  T.  WEBNEB.    (Mo.  884.) 
(Court  of  GMI  Appeals  of  Texai.    El  Faw. 

April  30,  1914.) 

1.  Appbai.  and  Ebbob   (i  219*)— BXTXBW— 
Pbocebdinob  in  Trial  Coust. 

Where  findings  of  fact  and  oondoaioiw  of 
lav  are  filed,  but  there  are  do  ezceptioBS  to  tbe 
findings  or  requeat  for  additional  nndlngs,  tbe 
court  of  appeals  will  only  inquire  whether  the 
pleadings  suBtain  the  Judgment. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1316,  1817-lSQO,  1322, 
132S;  Dw.  Diff.l  2^.*1 

2.  StATUTBs  (I  267*)— Gon8iKD(moim— Bbub- 

DIZ8  AND  PBOCEDUBX. 

Acts  33d  Leg.  c  127,  ameodlog  Bev.  St 
1911,  arts.  182^^  1829,  1902,  providing  for 
jndgment  as  by  confession  in  case  a  paragraph 
of  an  answer  alleging  matter  in  bar  is  not 
denied  or  excepted  to,  had  no  application  to  an 
amended  answer  filed  ]^tor  to  me  date  when  the 
act  took  effect. 

[Bd.  Note.— For  other  coBem,  see  Statniei^ 
Cent.  Dig.  ft  8C0-869;  Dee.  Dif.  {  287.*] 

Appeal  from  Reeves  Gtranty  Court;  H.  M. 
McEellar,  Judge. 

Suit  by  R.  6.  Werner  against  Spencer  B. 
Pugh.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Spencer  B.  Pq|^,  of  Pecos,  for  appellant 
J.  A.  BudE,  of  PecoB,  lor  aiqiiellee. 


HARPER,  O.  J.  This  snU  was  brought  by 
appellee,  B.  G.  Werner,  against  ajqittflant; 
Spencer  B.  Pagb,  Rxid  others,  for  the  recovery 
of  certain  personal  property.  Tbe  other  par^ 
ties  defendant  haTing  filed  diadalmers,  the 
case  wait  to  trial  against  Pi^  alone.  Ap- 
pellee's petition  contained  the  usual  allega- 
tions necessary  to  recover  for  conversion  of 
per8(mal  property.  The  app^lee  secured  his 
writ  of  seqaefltratlon,  and  the  property  was 
levied  on  by  the  BherUf,  and  appelant  re- 
plevied. Appellant  answered  by  general  de- 
murrer, general  denial,  and  epeclaily  pleaded 
that  at  tbe  time  the  suit  was  filed  tbe  prop- 
erty sued  for  was  in  the  possession  of  the  dis- 
trict court  of  Beeves  county  by  and  through 
Its  receiver  of  the  Amo  Co-operative  Irriga- 
tion Company  in  a  suit  instituted  by  said 
Werner;  that  at  the  time  of  institution  of 
this  suit  tbe  receiver  bad  not  been  discharg- 
ed; and  that  long  after  this  suit  was  filed  the 
district  court  by  its  order  delivered  the  said 
property  to  appellant  as  the  president  of 
said  corporation.  Cause  was  tried  by  the 
court  without  a  Jury.  Jndgment  rendered 
for  tbe  property,  and,  In  tbe  event  it  was  not 
forthcoming,  for  $799  as  tbe  value  thereof, 
etc. 

The  first  and  second  assignments  of  error 
chaise  that  the  court  erred  in  rendering  Its 
Judgment  in  favor  of  appellee  and  In  not  ren- 
dering Judgment  for  the  appellant  because 
the  nnitisputed  evidence  showed  that  at  the 
time  of  tbe  institution  of  this  suit  appellant 
was  not  in  possession  of  the  property  sued 
for,  but  that  it  was  In  the  possession  of  a  re- 


ceiver of  the  irrigation  company,  appointed 

by  tbe  district  court. 

[1]  The  trial  court,  upmt  request  itf  &pp^- 
lant,  filed  findings  of  fact  and  condoslons  of 
law.  There  Is  no  finding  among  those  filed 
by  the  court  upon  the  question  raised,  but  in 
the  absence  of  an  exception  to  the  findings  a 
filed,  and  a  request  for  additional  flnfiinp, 
this  court  will  only  Inquire  Into  wlietha  the 
pleadings  Justify  tbe  Judgment,  and  we  so 
find.  Continental  Ins.  Co.  v.  Minilren,  64  Tex. 
46;  Gardner  r.  Watson,  76  Tex.  18  S.  W. 
89;  Oldham  t.  Medearla,  90  Toe  606^  89  & 
W.  919. 

[2]  Hie  third  aaslgnment  diargee  that  'tbe 
court  erred  in  overruling  i^tpellantfB  motioa 
for  Judgmoit  by  confession  npon  ttM  gronnd 
that  pangra^  Na  4  of  ai^ellant^s  answw 
had  not  been  excepted  to  or  denied  as  re- 
quired by  Acts  of  83d  Leg.  amending  arttdes 
1827,  1820,  and  1802,  pb  206.  This  sUtate 
has  no  application  to  this  case  for  the  reason 
that  the  answ«  of  anWUant  upon  wUdi  be 
relies  was  filed  besCore  the  statute  Into 
effect.  The  amended  answer  relied  upon  vrai 
filed  In  Jnly,  1013,  and  the  statnte  invoked 
wait  Into  eKect  Beptonber  1,  ISitS. 

There  being  no  error  In  the  record,  the 
cause  nrast  be  afflnned,  and  it  is  so  ordered. 

Affirmed. 


OALYESTON.  H.  &  H.  RT.  GO.  T.  LEGOia 

(No.  5^65.) 

(Court  of  Civil  Appeals  of  Texas.    San  An- 
tonio.  April  22,  1014.) 

Railkoads  448*)— iHjuans  to  Stock- 
SunnicxEivcT  of  EviDBircffi— Nkguobncs. 
Evidence,  in  an  action  for  damages  for 
killing  a  mule  on  a  railroad  track,  held  to  sus- 
tain a  finding  that  the  engineer  could  have  seen 
the  mule  in  time  to  stop  and  did  not  attempt 
to  do  BO. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f|  1608-1820;  Dec  Dig.  f  443.*] 

A]H>eal  from  Oalveston  Goonty  Court; 
George  B.  Mann*  Jnige. 

Action  by  V.  Leg^  against  the  Galvestw. 
Houston  &  Henderson  Railway  Oompany. 
From  a  Judgment  tbr  plalntlfl,  defvidant  ap- 
peals. Affirmed. 

John  L.  Darronset,  of  Galveston,  and 
John  T.  Garrison,  of  Houston,  tor  appellant 
Geo.  G.  Clough  and  Aubrey  Fuller,  both  of 
Galveston,  for  appellee. 

CARL,  J.  Appellee,  V.  Legglo,  sued  the 
Galveston,  Houston  ft  Henderson  Railway 
Company  for  the  valne  of  a  mole  killed  by 
one  of  appellant's  engines  at  Dickinson,  lo 
Galveston  county,  and  recovered  $120,  from 
which  Judgment  this  api>eal  Is  prosecuted. 

The  oigineer  testified  that  his  train  was 
running  about  36  miles  per  hour  throtvb 
the  town  of  Dickinson,  no  stops  being  made 
between  Houston  and  Galveston;  and  he 
says  be  could  not  have  stopped  his  train 
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withont  endmngerliig  the  lives  «nd  Umte  of 
the  passeDgera.  Other  testimony  is  to  the 
effect  that  the  track  was  straight  and  that 
the  mule  waa  on  the  track  while  the  train 
was  yet  about  a  half  mile  away;  Uiat  they 
tried  to  scare  the  mule  away;  and  that  the 
train  did  not  alow  down,  even  after  It  stmck 
the  deceased.  These  facts  Justified  the  trial 
court  in  concluding  that  the  engineer  could 
have  sesn  the  faitiifnl  beast  ot  borden  in 
time  to  8ta>p»  and  that  he  made  no  ^Eort  to 
do  BO,  thereby  causing  the  untimely  demise 
Qt  Le^BSb^s  mnle. 

Tbu«  are  bat  two  assignments  of  error, 
wliich  we  hare  carefully  examined,  and, 
finding  them  without  merit,  same  are  over- 
nled. 

Judgment  Is  afBrmed. 


CULT.  O.  &  S.  P.  RY.  CO.  t.  JABfES  B.  A 
CHARLES  J.  STUBBS.    (No.  6271J 

(Ooort  of  Civil  Appeals  of  Texas.  San  Antonio. 
April  22,  1914.   Rdtearing  I>enled 
May  18,  1914.) 

L  ASBIOKUKNTS  ({  92*)— BiaHT  OF  AsaiONiS 
— SETTZ.BMXNT  WITH  ASSIQNOB. 

Where  defendant,  after  notice  that  one, 
havlDg  a  claim  for  damages  against  it,  had  as- 
Bigned  to  plaintiff  a  lialf  interest  therein,  and 
ia  any  compromise,  settlement,  or  recovery, 
settled  with  and  paid  the  assignor,  plaintiff  ma; 
recover  of  it  half  the  amount  it  paid  the  as- 
dgnor,  without  pleading  or  proving  the  dam- 
ages, though  he  might  sue  It  on  the  claim  for 
damages,  or  the  assignor  for  his  share  of  the 
sum  paid  him. 

[£!dt  Note.— For  other  cases,  see  Assignments, 
Gent.  Dig.  |  168;  Dec  Dig.  {  92.*] 

2.  InsAHB  Pkbsohb  ((  61*)— AssioNiaifT  or 
Cum—SnnLniBirT  with  Assiqnob. 

Though  when  H.  assigned  to  plaintiff  a 
half  interest  in  a  claim  for  damages  against  de- 
fendant, and  in  any  settlement,  H.  was  icsane, 
10  that  the  contract  was  voidable,  yet  H.  not 
liaving  diaaffirmed  bnt  having  thereafter,  with 
knowledge  of  the  facts,  and  Before  settling  with 
defeudant.  ratified  it,  defendant  having  had 
knowledge  of  the  contract,  thoufrh  not  of  the 
ratificatkn*  was  liable  to  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  8$  93-99;  Dec.  Dig.  $  CI.*] 

8.  Con-nnuAHCE    (i  30*)— AjtENDMEux  at 

TnA]>-DlS0BBTI0I7. 

Allowing  plaintiff  to  amend  his  petition 
after  the  case  had  gone  to  trial,  without  grant- 
iu  defendant  a  continuance,  is  largely  a  matter 
01  discretion,  not  abased,  where  the  amendment 
rim  ply  enlarges  on  the  cause  of  action,  and  does 
not  require  of  defendant  any  evidence  not  before 
required. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  H  99-112 ;  Dec.  Dig.  S  30.*] 

Appeal  from  District  Court  Galveston 
County ;  Clay  S.  Brlggs,  Judge. 

Action  by  James  B.  &  Charles  J.  Stubbs 
against  the  Gulf,  Colorado  &  Santa  F€  Rail- 
way Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.  Affirmed. 

Terry,  Gavin  A  Mills  and  A  a.  ColweU,  all 
of  GalveBton,  for  mipellant.  D.  D.  Mc- 
Donald and  James  B.  &  Gbas.  J.  stubbs,  all 
of  Galveston,  for  appdlees. 


OABI«  J.  An^eilees,  James  B^  &  Charles 
J.  Btobbs,  a  lav  partnership^  sued  appeUant, 
alleging  that  on  February  28, 1912,  they  were 
employed  Iff  Charles  Hansen  to- represent  him 
in  his  claim  for  damages  against  appellant 
groiring  ont  of  a  collision  which  occurred  on 
or  about  Febrwry  18^  1912;  and  that  said 
Hansen  authorised  appellees  to  sue  for,  set* 
tie,  or  comprranlse  bis  daima,  and  In  con- 
sideration of  their  services  rendered  and 
to  be  rendered  to  said  Hanseai,  he  transfened 
and  assigned  to  them  In  writing  a  one-half 
interest  In  his  claims  and  causes  of  action 
against  appellant  and  In  any  compr<Mnlse, 
judgment,  or  recovery  that  be  might  be  enti- 
tled to  by  reasoa  of  said  coUlalon  and  in^ 
Juries  and  damages  resulting  therefrom. 
There  are  further  allegations  that  they  were 
representing  said  Hansen  and  carrying  out 
this  agreement  with  Hansen,  and  bad  imtifled 
appellant  of  their  employment  and  of  their 
Interest  in  the  claim ;  but  tha^  althoutfi  ap- 
pellant had  actual  notice  of  appellees*  con- 
tract about  May  -20,  1912;  appellant  settled 
witti  Hansen  for  $8,S00,  and  a  judgment  was 
entered  In  Hansen's  favor  for  that  amount 
which  was  paid.  The  prayer  was  for  ¥1,7S0 
or  one-half  of  the  sum  received  by  Hansen. 

Appellant  answered  by  graieral  demurrer, 
general  denial,  and  specially  that  at  the  time 
Hansen  made  the  contract  If  any,  with  ap- 
pellees, he  was  mentally  unfit  to  and  incapa- 
ble of  making  a  valid  contract,  and  same  Is 
void;  and  further  that,  after  Hansen  recover- 
ed his  understanding,  he  repudiated  said  con- 
tract and  declined  to  recognise  ai^idlees  as 
his  attorneys. 

By  trial  amendment  appellees  farther  al- 
leged that,  since  the  cause  went  to  trial,  they 
had  learned  that  said  Hansen  bad  received 
$1,500  additional  In  satlsfacUon  of  Injuries 
to  himself,  and  for  Injuries  to  his  minor 
daughter,  growing  out  of  the  same  accident 
in  which  his  wife  was  killed,  and  alleging 
that  said  $1,500  additional  payment  was  a 
settlement  out  of  court  and  unknown  to  ap- 
pellees until  developed  in  the  trial.  Their 
additional  prayer  was  for  one-half  of  the 
$1,500  settlement  made  out  of  court,  or  a 
total  of  $2,500. 

The  trial,  which  was  before  the  court,  re- 
sulted in  a  judgment  in  favor  of  apjieUees 
for  $2375,  from  which  the  appeal  Is  taken. 

The  contract  entered  into  is  as  follows: 
"Galveston,  Feby.  23d,  1912.  Messrs.  James  B. 
and  Charles  J.  Stubbs,  Lawyers,  City— Dear 
Sirs :  I  hereby  employ  you  to  represent  me 
in  my  claim  for  damages  against  the  Gulf, 
Colorado  &  Santa  F6  By.  Company,  growing 
out  of  the  collision  on  February  18th,  1912, 
and  all  Injuries  and  damaspes  resulting  there- 
from, and  I  hereby  authorize  yon  to  sue  for, 
settle  or  compromise  eucb  claim;  and  In 
consideration  of  your  services  rendered  and 
to  be  rendered,  I  hereby  transfer  and  assign 
to  you  a  one-half  (%)  interest  in  my  daims, 
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demands  and  cadses  of  action  and  any 
compromlfle,  Bettlement,  Judgment  or  recovery 
that  I  may  be  entitled  to  by  reason  of  said 
collision,  Injuries  and  damages.  Gharles  Han- 
sen. Witness:  W.  J.  Jinking  If.  D.  Hiss 
Julia  Clooney." 

It  la  admitted  that  this  contract  had  been 
brought  to  the  attention  at  the  railway  com- 
pany, and  Uiat  Hansen  reooTered  a  Judgmoit 
against  the  company  on  fiCay  21^  1912,  tor  98,- 
fiOO,  whldi  was  settled  May  23, 1912,  for  92,- 
SBO  to  Hansen}  and  on  May  22, 1912,  he  set- 
tled ootalde  at  court  for  his  own  Injnilea  and 
those  of  his  danghter  for  the  snm  of  gl,600. 
The  trial  court  flnda  that  the  eonqiftny  had 
actual  notice  of  the  contract  befbre  the  set- 
tlements  were  made;  btft  arodlees  were  not 
noUfled  of  the  settlemoits,  and  Ui^  knew 
nothing  about  such  compromise  until  the 
Jodgmait  was  entered  for  93,000;  and  did  not 
know  of  the  91*000  settlement  untU  the  trial 
of  Uilf  caxme.  It  Is  further  found  by  the 
court  that  Hansen  never  disaffirmed  the  con- 
tract, but  as  late  as  the  latter  part  of  Aprfl 
or  first  of  May  he  manifested  an  Intention 
to  abide  by  the  terms  thereof  with  full  knowl- 
edge of  its  contents  and  of  the  efforts  being 
put  forth  thereunder  by  said  attorneys. 

The  trial  court  concluded  that  as  a  matter 
of  law,  while  Hansen  may  not  have  known 
that  his  wife  was  dead  at  the  time  be  execut- 
ed the  contract,  he  did  know  she  and  the 
child  were  with  him,  at  the  time  of  the  colli- 
sion, and  muBt  have  known  that  what  he  was 
contracting  for  was  the  recovery  of  damage 
to  which  he  might  be  entitled  for  all  injuriea 
and  damages  growing  out  of  the  coUlston 
from  whatever  source ;  and  farther  that  the 
contract  conveyed  to  appellees  a  one-half  In- 
terest In  and  to  each  and  all  causes  of  action 
growing  out  of  the  collision.  The  court  also 
concludes  that  Hansen  did  not  disaffirm  the 
contract;  that  appellant  had  notice  of  the 
contract  and,  having  such  notice,  had  settled 
with  Hansen  for  92,375;  and  that  appellees 
were  entitled  to  judgment  for  one-half  of 
that  sum. 

[1]  The  contract  not  only  assigned  an  inter- 
est In  the  claim  for  damages,  but  a  one-half 
Interest  in  any  compromise,  settlement,  or 
recovery  as  well.  As  we  construe  the  hold- 
ings of  the  courts,  an  attorney  holding  a  con- 
tract such  as  the  one  In  this  case  has  three 
remedies.  In  the  event  the  client  settles  the 
claim  after  notice  to  the  party  liable  as  to 
the  existence  of  the  contract,  viz.:  (1)  He 
may  proceed  on  the  assigned  cause  for  dam- 
ages, In  whldi  event  he  would  plead  and 
prove  the  damages  and  liability  therefor,  and 
recover  his  part  of  such  damages  as  might  be 
established  (Salter  Manchall  [Snp.]  147  S. 
W.  220);  (2)  he  might  sue  the  client  for  his 
share  of  Qie  sum  paid  in  settlement;  or  (S) 
he  may  recover  his  part  of  the  snm  paid  the 
client  without  pleading  and  proving  the  dam- 
ages. The  last  is  the  r^edy  selected  In  this 


case,  and  there  appears  to  be  anufle  aoOiority 

for  so  dotng. 

A  case  almost  identical  with  the  one  under 
consideration  came  before  the  Supreme  Court 
In  O.,  H.  &  S.  A.  By.  Co.  v.  Glntber,  96  Tex. 
296, 72  S.  W.  166,  In  which  the  Judgment  of  the 
Court  of  Civil  Appeals.  30  Tex.  Cir.  Appu  181, 
70  8.  W.  96.  was  affirmed.  That  contract 
said:  "I  agree  to  give  and  hereby  aasdgn  to 
tbem  one-third  of  whatever  nwy  be  recovered 
In  said  suit,  or  by  way  of  compnnDlse.*'  Gla- 
ther  settled,  after  the  suit  was  filed,  for 
^.000,  and  bis  attorn^  Intervened  and  ob- 
tained Judgment  against  the  xallway  Cor  one- 
third  of  the  amoimt  paid  CHntlier.  Judge 
Williams  said:  *^e  tostnunent  plainly  ex- 
pressed the  in^tlcm  to  assign  an  interest  ia 
a  cause  of  action  of  irtilch  a  Jadgment  or 
compromise  was  to  be  the  measure,  and  the 
expreaidon  of  this  intention,  In  any  language, 
was  all  tbat  was  required  to  make  an  asslgo- 
ment,  as  omttadlstlngulshed  from  a  mere 
agreement  to  pay  so  much  as  a  ccmtingent 
fee.  Christmas  v.  BusseU,  14  WalL  M,  20  L. 
Ed.  782.  While  the  contract  may  have  left 
the  plaintiff  firee  to  compromlBe,  It  gave  the 
assignees  an  Interest  In  the  claim  which  they 
had  the  right  to  have  paid  In  the  settlement 
This  right,  when  the  defendant  knew  of  Iti 
existence,  could  not  be  defeated  by  payment 
to  the  plaintlfT.  The  position  of  defendant 
was  that  of  any  other  person  paying  a  debt 
to  the  original  creditor  instead  of  an  assignee 
whose  rights  were  known'*— dtlng  Railway 
V.  Vaughn,  16  Tex.  Glv.  App.  408.  40  S.  W. 
1065. 

Another  case  very  similar  to  this  one  came 
before  the  Austin  Court  of  Appeals  In  G.,  C. 
&  S.  F.  By.  Co.  V.  Eldredge,  35  Tex.  Civ.  App. 
467.  80  S.  W.  550.  The  court  said :  **The  ap- 
pellees* cause  of  action  was  for  46  per  cent 
of  the  amount  paid  by  the  appellant  to  El- 
dredge.  The  contract  upon  which  they  base 
their  cause  of  action  transfers  to  them  this 
percentage  of  the  amount  that  might  be  re- 
ceived In  compromise.   Such  being  the  case, 
they  would  be  entitled  to  recover  this  amount 
without  establishing  the  fact  that  the  appel- 
lant would  be  and  was  liable  to  Eldredge  on 
a  cause  of  action  for  damages,  as  allied  in 
the  petition.   The  right  to  recover  In  a  case 
of  this  kind  for  the  part  of  the  amount  that 
the  assignees  were  entitled  to  that  was  paid 
to  the  Injured  party  In  settlement  la  recog- 
nized by  the  case  of  G.,  H.  &  S,  A  Ry.  Co.  t. 
Ginther,  supra,  and  cases  there  dted."  See. 
also,  G.,  a  &  S.  F.  Ry.  Co.  v.  MlUer,  21  Tei. 
Civ.  App.  609,  63  S.  W.  709;  T.  C.  I*  Co.  t. 
Holt.  144  S.  W.  1029;  PoweU  v.  G.,  H.  ft  S.  A 
Ry.  Co.,  78  S.  W.  977 ;  Texas  Cent.  Ry.  Co. 
V.  Andrews,  28  Tex.  Civ.  App.  477,  67  S. 
W.  924. 

From  the  authorities  dted,  it  seoas  to  be 
well  settled  that  fiie  assignee  of  an  interert 
In  a  claim  for  dam^es  may  hold  the  party 
liable  therefOr  reqjKmsIble  for  bis  proporttoo- 
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ate  Shan  of  a  settlemrat  made  with,  tbe 
cllmt  after  notice.  The  aaelgninent  Is  to 
one-balf  of  "my  claims  demands,  and  causes 
of  action  and  any  compromise,  settlement, 
Judgment,  or  xecoveiy."  Hansen  did  not 
expressly  waive  the  right  to  himself  settle 
the  claim;  hut  the  railway  was  pot  opon 
notice  that  appellees  had  and  owned  a  one- 
half  Interest  in  any  compromise.  So,  when 
the  railway  paid  Hansen  all  of  the  money, 
they  could  not  thereby  force  appellees  to  sae 
Hansen  to  recover  the  money.  The  company 
knew  of  an>elleee*  Interest,  and,  when  It  paid 
Hansen  all  of  it,  the  risk  was  tbe  raUway'a 
Appellees  were  not  required  to  plead  and 
prove  the  damagee  to  Hansoi.  as  contended, 
but  conld  sue  for  Uidr  part  of  the  settlement 
made.  G.,  0.  &  S.  F.  By.  Go.  Mdredge,  85 
Tex.  ClT.  App.  467,  80  S.  W.  566;  O.,  H.  & 
S.  A.  By.  Ca  v.  Glnther,  96  Tex.  20S,  72  S.  W. 
166;  Texas  Ouit  By.  Go.  T.  Andrews,  07  8. 
W.  924. 

In  view  of  the  foregolnft  assignments  1,  2, 
and  3  are  overruled. 

[2]  By  Cbe  ftmrth  and  fifth  aatfgnments, 
appelant  contends  that  U  Hansen  ratified 
the  contract  of  employment  sued  apon,  such 
ratlflcatlai  was  not  binding  npon  the  rail- 
way, and  Qiat  no  liability  was,  or  oonld  be, 
created  against  It  by  reason  of  such  ratifica- 
tion becaosB  there  la  no  evldencs  that  the 
railway  had  any  notice  of  sntih  ratification 
before  the  settlement  was  made,  and  the  find- 
ing of  the  court  is  against  the  great  wel^t  of 
the  evidence.  Tbo  railway  had  pleaded  that, 
at  the  time  Hansen  made  the  contract,  he 
was  not  in  a  mental  condition  to  do  so,  and 
did  not  know  all  the  facts.  For  instance,  it 
was  claimed  tliat  he  did  not  thra  lutow  his 
wife  was  dead. 

That  appellant  had  actual  notice  of  the 
contract  Is  not  disputed.  The  court  found 
that  Hansen  had  not  disaffirmed  the  contract 
but  had  manifested  an  Intention  to  abide  by 
its  terms  after  knowing  all  the  facta  and  be- 
fore the  settlement  was  made.  In  M.  P.  Ball- 
way  Co.  V.  Bra^l,  72  Tex.  289.  10  B.  W.  406, 
it  Is  said :  "l^ere  has  been  some  conflict  of 
dedston  whether  the  contract  of  an  insane 
person  is  void  or  voidable,  but  the  great 
weight  of  authority  holds  the  contracts  of 
Huch  persons  only  voidable.  ,  Elston  v.  Jasper, 
45  Tex.  413;  Wharton'a  Law  of  Contracts, 
98-118;  Pollock's  Prlndplee  of  Contracts,  76- 
84;  Anson  on  Oontracts,  114;  2  Kent,  Com. 
593.  Contracts  only  voidable  are  obligatory 
until  in  some  manner  repudiated  or  annulled, 
and  may  at  any  time  be  ratlQed  and  thereby 
the  right  to  avoid  them  be  lost"  If,  snbse- 
quent  to  the  time  of  making  a  voidable  con- 
tract, the  party,  then  having  capacity  to  do 
so,  ratifies  the  same,  the  contract  will  then 
stand  in  all  Its  terms  as  originally  made,  and 
cannot  thereafter  be  set  aside.  "A  ratifica- 
tion relates  badi  to  the  inception  of  the  trans- 
action and  mama  a  deed  as  otOlgatoiT  ai  it 


originally  made  by  the  party  or  by  bis  au- 
thority,** says  Judge  Gould  In  Ballway  Go.  v. 
Chandler,  fil  Tex.  416;  and  Mr.  Josttoe  Fly 
dtes  this  case  with  ai^roval  in  Bremner  v. 
Fields,  84  S.  W.  447.  The  railway  knew  at 
the  time  It  settied  that  appellees  were  claim- 
ing to  represent  Hansen,  and  knew  they  lield  a 
contract,  which,  if  voidable,  was  subject  to 
ratification  at  any  time  by  Hansen.  The 
fourth  and  fifth  assignments  are  ovenroled. 

[I]  Complaint  Is  made  that  tin  tzial  court 
emed  In  permitting  croelleea  to  flte  a  trial 
amendment  on  May  21^  1012,  after  the  case 
had  gone  to  trial.  In  wbldi  claim  was  made 
for  |7S0,  or  one-half  of  a  $1,600  settlement 
made  by  Hansen  with  the  company  out  of 
oonrt  Aroellant  claimed  tiiat  It  was  a  new 
and  distinct  cause  of  action,  and  asked  to 
withdraw  announcement  and  continue,  which 
the  conrt  refused.  AppelUmt  admits  In  its 
brief,  and  did  not  than  deny,  that  audi  settle- 
ment bad  been  made.  No  d^ense  whatever 
Is  shown  agalnat  same  other  than  is  present- 
ed in  regard  to  tiie  13,500  Judgment  The  xe- 
ceSpta  evidencing  this  settlement  wne  pro- 
dnced  by  apptflant^a  attorney  during  the  trial 
of  ttie  causa  "It  is  within  tiie  discretion  ol 
the  trial  court  to  grant  the  request  of  the 
idalntlfl  to  withdraw  its  announcement  and 
amend  Its  pleadings."  0.  B.  Grocezy  Oo.  v. 
Carter,  30  8.  W.  487.  The  statute  (a  S. 
1824),  providing  that  amendments  shall  bs 
filed  before  the  parties  announoe  ready  for 
trial,  and  not  thereafter,  Is  directory,  and  It 
is  not  error  for  the  court,  In  the  exercise  of 
a  sound  discretion,  to  allow  the  pleading  to 
be  amended,  even  after  the  trial  has  com- 
menced." Ballway  Co.  v.  Goldberg,  68  Tex. 
687,  6  S.  W.  824.  In  this  case  Judge  Gaines 
says:  "Admitting,  for  the  sake  of  the  argu- 
ment, that  the  amended  petition  set  up  a  new 
cause  of  action,  the  question  of  continuance 
was  largely  in  the  discretion  of  the  court" 
1  Ency.  Dig.  Tex.  Beps.  211-213. 

Whether  the  court  has  abused  that  discre- 
tion is  a  proper  snbject  of  review.  But, 
where  a  continuance  Is  asked  on  the  ground 
of  surprise  caused  by  filing  an  amendment.  It 
must  appear  that  the  amendment  makes  it 
necessary  to  produce  evidence  not  before  re- 
quired. And  none  othsx  was  required  be- 
cause the  t&ct  that  settlement  was  made  was 
adoaltted.  Fisk  v.  MlUer,  18  Tex.  227; 
Beham  v.  Ghlo.  76  Tex.  89,  12  B.  W.  996; 
Parker  r.  Spencer,  61  Tex.  164.  Nowhere  Is 
It  made  to  appear  that  appelant  had  any 
other  defense  than  that  which  was  urged  and 
which  applied  as  well  to  the  matter  aet  up  In 
the  amendment.  While  it  is  the  purpose  of 
the  law  to  safeguard  the  rights  of  litigants 
and  give  a  fair  trial,  it  is  at  the  same  time 
the  policy  of  the  law  to  terminate  suits  as 
soon  as  tiiat  may  be  done  fairly  and  to  pre- 
y&at  a  multiplicity  of  suits.  In  Beham  v. 
Ghlo,  70  Tex.  88, 12  S.  W.  807,  Judge  Gaines 
says:  "If  the  court  be  satiated,  upon  suffl- 
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doit  KTonnds,  that  In  tact  tliem  no  war- 
prise,  and  that  lie  la  as  ready  to  proceed  as 
If  the  amendment  had  been  filed  a  soffldent 
Iragth  of  time  to  mable  blm  to  prepare  hla 
case  for  trial,  and  that  the  application  to 
continue  Is  for  d^ay  only,  the  continuance 
shonld  be  refosed."  Oominings  t.  Bice,  9 
Xex.  S80;  Parkw  t.  Spencer,  61  Tex.  164; 
WUtehead  t.  Fidey.  28  Tex.  10;  Bank  t. 
Shaxpe,  88  S.  W.  677;  Tel.  Ga  t.  Bomai,  84 
Tex.  477,  10  S.  W.  D64;  Johns  Northcatt, 
48  Tex.  464.  The  amendment  In  this  case  did 
not  change  the  cause  vt  acthm,  but  simply 
enlarged  upon  it,  and  the  entire  matter  grew 
out  of  the  same  transaction.  Ball  Brltton, 
B8  Tex.  57;  Railway  t.  Fape.  78  Tex.  BOS,  U 
8.  W.  626. 

We  have  carefolly  considered  all  asslgn- 
ments  and  do  not  think  any  of  them  should 
be  snstalned. 

The  judgment  Is  affirmed. 


ST.  LOUIS  SOUTHWESTERN  ET.  00.  OF 
TBXAS  T.  EVANS.   (No.  7142.) 

(Goart  of  Civil  Appeals  of  Texas.  Dallas. 
April  18,  1914.   Behearinc  Denied 
Hay  0,  1914.) 

1.  Appeal  ahd  Ebrob  (|  lOOl*)— Review— 

VERDICra  AND  FiNDINOS— COKCLTJSIVENESe. 
Where  the  issaet  of  negligence  aod  con- 
tribatory  BMiUgence  were  fully  and  fairly  sab- 
mitted,  aLd  It  could  not  be  said  that  the  jary's 
fiodlngB  in  relation  thereto  were  withoat  sub- 
stantial evidence  to  sapport  them,  the  appellate 
court  was  not  warranted  in  distarbing  the  rei^ 
diet. 

[Bd.  Note^For  other  cases,  see  Appeal  and 
Brror.  Cent  Dig.  H  8^/8928-3984;  Dec 
Dig.  i  1001.*] 

2.  RAIXJtOADB  (i  326*)— ACCIDEHTB  At  CBOSS- 
INGS— CONTBIBUTOBT  NEOLIQBNCE. 

The  issue  raised  by  the  action  of  the  driver 
of  a  horse  and  buggy  in  attempting  to  cross  a 
iftllroad  crossing,  which  was  torn  up  for  re- 
pairs, at  the  invitation  of  the  foreman  In  charge, 
was  one  of  contributory  negligence,  and  not  es- 
sumpdon  of  risk. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1037-1042;   Dec.  Dig.  1  326.*] 

S.  Bailboads  (S  806*)— Acoxdbkis  at  GBOsa- 
XN6B  —  Defects  ik  Cbosbings — CHAnaiNO 
Location  of  Highway. 

The  failure  of  a  railroad  to  coBstruct  a 
temporary  crossing,  wbUe  the  regular  crossing 
upon  which  plaintiflE  was  injured  was  torn  up 
for  repairs,  constituted  negligence.  If  such  a 
temporary  crossing  might  easily  have  been  con- 
structed on  either  aide  of  the  r^ular  crossing. 

[Ed.  Note.— For  other  cases,  see  Ballroads, 
Cent  Dig.  H  969-868,  866^  967;  Dea  Dig.  1 
303.*] 

4.  Razlboadb  (I  860*)~-AcciDBnTa  AT  Obosb- 

INOS— <jlJBSTIONS  FOB  JUBT. 

WheUier  a  railroad  company  was  guilty 
of  negligence  proximately  resnlting  in  injuries 
to  the  driver  of  a  horse,  which  ran  away  at  a 
crossing  which  was  torn  up  for  repairs,  and 
whether  the  driver  was  guilty  of  contributory 
negligence  or  assumed  the  risk,  Aeld,  on  tbe  ev- 
idence, questions  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {S  1152-1192;    Dec.  Dig.  S  350.*] 


5.  Railboads  m  340*)— Ikjubus  to  Thibo 

PKBBONS— AOOIDBNTS  AT  CBOSBIITOB— StATE- 

MXITTS  OF  Rahaoad  Fobbman. 

A  railroad  foreman.  In  charge  of  repair 
work  at  a  highway  crossing,  was  the  represents- 
tive  of  the  company,  to  give  notice  oi  ita  con- 
dition to  travelers  ignorant  thereof;  and  tiie 
company  was  liable  for  injuries  to  a  traveler, 
if  due  to  n«tligence  (rf  the  foreman  in  statiiw 
that  he  conla  Croat. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1102-1104:  Dec.  Dig.  {  840.*] 

6.  Tbial  8  296*)--AoTiORB  pob  Ikjubixs- 
Xnstbvotionb— Cubb  of  Ebbob. 

A  diarge  that  idaintiff  could  recover  for 
injuries  sustained  from  Jils  horse  running  awtj 
at  a  railroad  crossing,  which  was  torn  up,  if 
defendant's  foreman  represented  that  a  wagon 
bad  crossed  and  he  could  cross  over,  waa  not  er- 
roneous because  sudi  statements  were  a  mere 
expression  of  <q>inion,  as  they  could  hardly  be 
80  considered,  and  it  was  further  charged  thst 
he  could  not  recover  if  they  were  mere  expres- 
sioos  of  oidniou. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Di^.^^  70S-718,  7U,  716,  nS;  Dee.  Dig.  i 

7.  Railboads  (I  351*)— AMuairas  at  (^on- 

INOB  —  ACtZOHS    BOB  In JUBOS  —  IHBXBDC- 

TIONS. 

A  charge  permitting  recovery  for  InjnriM 
sustained  from  plaintiErs  horse  running  awsj 
at  a  railroad  crossing,  which  was  torn  up,  if 
plaintiff  relied  upon  the  representations  of  de- 
fendant's foreman  that  he  could  cross,  was  not 
defective,  because  not  submittiDg  knowledge  of 
facts  putting  plaintiff  on  inquiry,  particularly 
as  it  was  merely  an  omlssioi^  wbloi  oould  bsve 
been  supplied,  if  requested. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  H  1193-1211,  121S-121S;  Dec;  Dig. 
i  861.*] 

Appeal  from  District  Court  Collin  Oonuty ; 
F.  B.  Wilcox,  Special  Judge. 

Action  by  B.  B.  Evans  against  the  St  Louis 
Southwestern  Railway  Company  of  Texas 
for  damages  for  personal  injorles.  From  a 
Judgment  for  plaintiff,  d^&ndant  iffpeals. 
Affirmed. 

See,  also.  168  S.  W.  1179. 

B.  B.  Perkins,  of  Dallas,  and  Head.  Smith, 
Ifazey  ft  Head,  of  Sherman,  tar  aivdlant 
li.  O.  CUfton,  of  McEinneiy,  and  Erans  A  Car- 
penter, of  GreenvUl^  for  appeUee. 


TALBOT,  J.  This  Is  the  second  appeal  la 
this  case,  the  first  going  to  the  Court  of  Civil 
Appeals  of  the  Sixth  District,  sitting  at  Tex- 
arkana,  and  resulting  In  the  case  being  re- 
versed and  remanded  by  that  coort,  because 
the  trial  conrt  had  submitted  a  cause  of  a^ 
tlon  not  then  pleaded.  After  the  return  <rf 
the  mandate,  and  on  September  15,  1913,  the 
appellee  filed  an  amended  petitl<ai,  in  which 
said  cause  of  action  was  pleadedL  The  suit 
was  instituted  by  apptilee,  Evans,  to  recover 
damages  for  personal  Injuries  received  by 
him  throngh  the  negligence  of  appellant's 
servants.  The  defenses  were  a  general  de- 
nial, contrlbutoi?  negligence,  and  asgumed 
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rlak.  A  tilel  resnlted  In  a  Terdlct  and  Judg- 
ment In  ftiTor  of  appellee,  and  the  appelant 
appealed. 

The  evidence  warrants  the  foUowlng  con- 
cluBlons  of  fact:  Appellant* b  railroad  passes 
tbrongb  tUxe  town  of  Nevada,  in  OolUn  coun- 
ty, Tex^  nmnlng  practically  east  and  west 
AtMmt  one-half  mile  east  of  Nevada  the  rail- 
road crosses  the  Farmersrllle  and  Royse  poh- 
ac  county  dirt  road,  which  runs  north  and 
south.    On  Uie  18th  day  of  March,  1910,  the 
appellee  was  and  had  been  for  some  time  a 
mall  carrier,  and  a  part  ot  bis  route  and 
mai^  of  the  patrons  to  whom  he  delivered 
mall  resided  on  both  sides  of  the  appellant^s 
railroad  on  said  public  dirt  road.  Appellee 
used  for  the  purpose  of  carrying  the  mall  a 
horse  and  single  buggy,  and  iras  <m  Us  route 
delivering  mail,  travtili^  along  the  public 
road,  when  hurt  "Whm  he  reaidteA  the  vdnt 
where  the  d^dndanl^B  railroad  crossed  the 
dirt  road,  its  agents  and  servants  were  there 
repairing  the  track  and  roadbed  on  said  rail- 
road crossing.   They  had  removed  the  dirt 
from  between  the  ties  and  around  the  rails 
on  the  pnbllc  road  erossli^  making  the  same 
a  skeleton  track,  and  had  removed  all  of  the 
dirt  from  between  the  ties  to  the  depth  and 
thickness  of  the  ties,  which  was  six  or  seven 
Inches,  and  the  dirt  had  beoi  piled  out  on  the 
south  side  of  the  track,  forming  an  embank- 
ment or  ridge  across  the  public  dirt  road 
parallel  with  the  railroad  and  something  near 
the  ends  of  tbo  ties.  This  rendered  the  trade 
dai^peroiis  tm  travders,  using  the  dirt  road, 
to  pass  over  the  crossing,  which  was  known 
to  appellant  but  unknown  to  appellee. 
When  app^lee  drove  up  to  the  crossing,  he 
was  Informed  by  the  agent  of  appellant  In 
charge  ot  the  r^air  vrork  that  it  would  be 
all  right  to  cross  over  the  same  by  leading 
Us  horse;  that  others  before  him  had  done 
so  that  morning;  and  appellee  relying  upon 
said  representations,  got  out  of  his  buggy 
and  attempted  to  lead  his  horse,  hitched  to 
tile  buggy,  over  the  crossing.   When  he  led 
bis  horse  onto  the  skeleton  track,  he  discov- 
ered for  the  first  time  the  depth  of  the  holes 
between  the  cross-ties,  and  by  reason  of  the 
condition  of  the  track  his  horse  became 
frightened,  ran  away,  and  seriously  injured 
appellee.   The  servant  of  appellant  knew  the 
condition  of  tiie  track  and  the  probable  dan- 
ger to  appellee  in  attempting  to  cross  it,  but 
neither  was  known  to  appellee  at  the  time  he 
attempted  to  pass  over  the  crossing.   The  ap- 
pellant was  guilty  of  negligence  In  removing 
the  dirt  from  every  part  of  the  crossing  at 
the  same  time,  and  In  throwing  up  the  em- 
bankment across  the  same,  without  leaving 
some  portion  of  It  reasonably  safe  for  the 
Qse  of  persons  traveling  the  public  dirt  road, 
and  In  permitting  said  crossing,  for  the  time 
shown,  to  remain  in  that  condition,  or  in 
ftUlng  to  construct  a  temporary  way  around 
the  crossing,  and  in  making  the  statements 
ihftwn  to  appellee.  Ttm  appellee  under  the 


drcumstances,  was  not  guilty  of  contributory 
negligMice,  and  did  not  assume  the  risk  of 
danger  In  using  the  crossing. 

It  is  first  assigned  that  the  court  erred  in 
refusing  appellant's  special  charge  directing 
the  Jury  to  return  a  verdict  in  its  favor. 
Five  propositions  are  urged  under  this  as- 
slgument,  which  are  in  substance  as  follows: 
(1)  That  a  railway  company  has  a  right  to 
reconstruct  and  repair  its  road  over  a  high- 
way, and  for  this  purpose  may  disturb  the 
enjoyment  and  use  of  the  highway  by  the 
public  so  long  as  such  work  renders  such  dis- 
turbance reasonably  necessary ;  (2)  that  the 
evidmce  in  this  case  tailing  to  show  any 
n^lgence  upon  the  part  of  the  railroad,  as 
charged  by  plalntifl^  the  court  should  have 
instructed  a  verdict  for  the  appellant;  ^ 
that  the  iindlspated  eridnice  discldaed  that  In 
going  ovw  the  crosdng  in  quesUoa  appdlee 
chose  a  dangerous  way,  when  a  sate  one  was 
available  to  him,  and  therefore  was  guilty 
of  contributory  ne^igence,  precluding  a  re- 
covery; (4)  that  the  ondisputed  evidence 
shows  that  appellee,  with  full  knowledge  of 
the  condition  of  tile  crossing,  or  sudi  knowl- 
edge as  mmicl  put  a  reasonably  prudent  man 
on  Inqniry  as  to  Its  omdltton,  wait  Into  the 
same  with  his  horse  and  buggy,  and  was  neg- 
ligent in  nslng  it  after  knowing  Its  condition, 
or  aBHaeeat  In  using  it  without  knowing  its 
conditiim,  and  tbere£<m  Is-not  aatitied  to  re- 
oom;  (S)  that  plaintiff,  when  he  attempted  to 
use  thecroBSing,  kneworshonld  have  known 
that  the  use  of  it  was  att^ded  with  danger; 
that  It  was  more  unsafe  for  him  to  we  the 
same  Oian  to  go  farOier  and  use  another 
croBBinK  or  wait  and  use  the  crossing  where 
the  acddrat  occurred  after  It  was  finished ; 
and  hence  he  assomed  the  risk  of  the  increas- 
ed danger,  and  cannot  recover  for  the  inju- 
ries caused  tb^by. 

[1]  Our  conclustons  of  fact,  which  we  think 
are  supported  by  the  evidrace,  and  which, 
under  the  court's  charge,  were  necessarily 
the  oonduslons  of  the  Jury,  determine  the 
propositions  of  no  actionable  negligence  on 
the  part  of  the  appellant  and  contributory 
negligence  on  the  part  of  the  appellee,  bar- 
ring a  recovery  against  appellant  The  Jury 
was  distinctly  charged  that  if  they  believed 
from  the  evidence  that  the  appellant  was  not 
guilty  of  negligence  In  the  statements  of  its 
foreman.  If  any,  made  on  the  occasion  wh&a 
appellee  was  attempting  to  cross  the  railroad 
track,  or  that  appellee  was  not  Induced  to 
attempt  to  pass  over  said  track  by  reason  of 
said  statements,  if  any,  which  were  mere  ex- 
pressions of  the  foreman's  opinion,  and  so 
understood  to  be  by  appellee  at  the  time,  then 
In  either  such  event  to  find  for  defendant 
They  were  also  instructed  that  if,  in  falling 
to  leave  some  portion  of  its  track  intact  and 
accessible  to  persons  traveling  the  dirt  road, 
the  appellant  was  not  guilty  of  n^ligence,  or 
was  not  guilty  of  negligence  in  falling  to  pro- 
vide a  temporary  crossing  at  ttie  place  in 
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queBtl<m,  to  find  for  appellant  iip<m  botii 
each  iflsnee.  Upon  tbe  queetlOD  of  contribu- 
tory negUgenoe  they  were  Instructed  that  it 
tbe  appellee  failed  to  look  at  tbe  condition  of 
the  crosdnft  and  tbat  be  could  by  looking 
have  ascertained  the  condition  of  the  same 
before  going  on  It,  and  tbat  In  foiling  to  lock 
he  was  guUty  of  negligence  which  contributed 
to  blfl  injnilea,  or  tbat  U  aiv^ae  knev,  or 
by  the  exercise  of  ordinary  care  could  have 
known,  of  the  condition  of  Qie  croB^bg  before 
going  <m  lt»  and  tbat  In  undertaking  to  pass 
orer  eame  witb  ancb  knowledge,  or  without 
Informing  himself  aa  to  such  condition,  or  If 
there  was  another  way,  whldi  appdlee  could 
hare  taken,  bo  as  to  have  passed  over  appel- 
lant's track  In  safety,  and  that  in  not  taking 
flucb  other  way  appelletf  was  goll^  of  cfmtrlb- 
ntory  negligence,  then  in  dtber  sndi  event  to 
find  tot  defendant  Thus,  it  appears  tbat 
tbe  iBsnee  <HC  negligence  and  contributory 
negligence  were  folly  and  fairly  submitted, 
and,  not  t>elng  prepared  to  say  tbat  tbe  jury's 
flndOngs  in  relation  thereto  are  without  sab- 
stantlal  evidence  to  support  them,  we  would 
not  be  warranted  in  disturbing  their  verdict 

[1}  In  regard  to  appellant's  fifth  propral- 
tkm  stated  iU>ot^  It  Is  snfllclent  to  say  ttiat, 
U  in  any  event  tbe  issue  6f  asBumed  rid[ 
could  arise  In  a  case  of  tbis  <Aaracter,  it  did 
not,  in  our  opinion,  arise  in  tbSa  Instance. 
The  issue  made  by  tbe  evidence  was  one 
of  contributory  n^llgenoe  on  tbe  part  of 
^lellee,  and  not  one  of  assumed  risk.  But, 
If  we  should  be  mistaken  in  tbis,  then  the  an- 
swer to  appdlantfs  contentloD  upon  tbis 
phase  of  the  case  Is  that  the  evideice  did 
not  conduslTely  estabUsb  tbe  foots  necessary 
to  charge  appellee  witb  tbe  assnmptloa  of 
tbe  risk  incident  to  bis  attempt  to  pass 
over  the  crossing,  and  tbe  pwemptory  in- 
struction, so  far  as  sucb  question  Is  con- 
cerned, was  property  refused. 

[3]  The  proposition  to  tbe  effect  that  the 
appellant,  under  our  statute,  bad  the  right  to 
reconstruct  or  repair  Its  railroad  over  the 
public  dirt  road  In  question,  and  for  that  pur- 
pose could  disturb  the  enjoyment  and  use  of 
all  of  said  road  by  the  public  so  long  as 
such  work  made  such  disturbance  reason- 
ably necessary,  should  not  be  sustained.  In 
Texas  Midland  Railroad  v.  Johnson,  20  Tex. 
Civ.  App.  572,  60  S.  W.  1014.  tbla  court  held 
that  the  statutory  duty  Imposed  upon  railway 
companies  to  restore  public  highways  crossed 
by  their  railroad  tracks  to  such  state  as  not 
to  unnecessarily  Impair  their  usefulness  is 
not  postponed  until  the  completion  of  the 
crossing,  and  in  so  holding  said:  "We  think 
a  liberal  and  fair  construction  of  that  stat- 
ute would  reQulre  the  railway  company  not 
to  wholly  prevent  passage  of  traveleis 
along  the  way  during  the  time  of  the  con- 
struction of  the  railroad,  when  their  passage 
may  practically  be  provided  for  during  the 
time  the  work  is  going  on.  If  a  temporary 
turn  of  the  highway  around  the  work  of 
construction  may  practically  be  provided. 


tben  that  ymOA  be  a  doty  owed  far  tlie  oom- 
pany  to  the  public."  After  quoting  tlie  tore- 
going  excerpt  from  the  Case  of  Railway  Co. 
V.  Johnson,  mxs/m,  Hib  Court  oC  Gtvll  kp- 
peals  for  tbe  Sixth  District,  on  the  former 
appeal  of  this  case^  and  cm  practically  tbe 
same  facta  as  now  appear  In  the  record, 
said:  "There  was  testimony  from  which  the 
Jury  ndght  have  found  that  aKMllant  could 
easily  baire  auistmcted  a  <«nilng  ovct  Its 
track  on  either  side  of  tbe  traveled  part  of 
the  road,  for  tlie  use  of  tibe  pabUi^  until  it 
restored  said  traveled  part  to  its  former 
stat&  If  it  ml^t  have  constructed  sudi  a 
crosdnft  and  did  not^  and  m  violated  a  du^ 
it  owed  to  appellee  as  one  of  tlie  gaier&l 
public,  It  cannot  be  said  there  was  no  evi- 
dence warranting  a  finding  by  tbe-  Jury  that 
it  was  gull^  of  negligence." 

[4]  We  think  these  conolndoiiB  of  the 
Court  of  ClvU  Appeals  of  On  Sixth  Dis- 
trict, with  reference  to  both  tbe  testlmonr 
and  tbe  law  of  the  case,  correct,  and  shall 
adhere  to  them,  dearly,  the  evidence  offered 
by  appdle^  or  all  the  evidence  takn  as  a 
whole,  was  not  so  lacking  In  probative  fcwce 
as  warranted  the  trlai  court  in  holding,  as  a 
matter  of  law,  either  that  appelant  was  not 
guilty  ct  acUonable  n^llgence  resulting  prox- 
imately In  tbe  injury  of  appdlee,  or  tbat  ap- 
ptflee  waa  guilty  ct  contrUmtory  negllgoice, 
or  has  assumed  the  risk  of  Injury  In  at- 
tempting to  pass  over  the  oossliv  at  tbe 
time,  place,  and  under  tbe  circumstances  as 
shown,  and  those  questicais  were  properly 
submitted  to  tbe  Jury  for  determlnatloa. 
Tbe  cases  dted  by  appelant  In  support  of  Its 
several  omtaitions  wen  decided  open  focts 
dissimilar  to  those  In  the  case  at  bar,  as  we 
understand  them,  and  do  not  control  its  deci- 
sion. 

Ibis  disposes  of  aiq>ellant's  second,  third, 
fourth,  tttb,  and  sixth  assignments  of  error 
adversely  to  ite  contention,  and  they  need 
not  be  stated  and  discussed  In  detalL 

[1-7]  The  seventh  assignment  complains  of 
that  paragraph  of  the  court's  charge  where- 
in tbe  Jury  was  Instructed  that  if  the  appel- 
lee, while  approadilng  appellant's  railroad 
track  in  a  buggy  drawn  by  a  horse,  for  Uie 
purpose  of  crossing  said  track,  was  Informed 
by  the  foreman  of  the  crew  tben  and  there 
engaged  In  ballasting  or  fixldg  said  track 
that  the  track  or  crossing  was  a  little  rough, 
but  that  a  wagon  had  passed  over  it  a  sliort 
time  before  that,  and  that  If  he  (appellee) 
would  get  out  of  his  buggy  and  lead  bis 
horse  he  could  cross  over,  and  that  said 
statements,  if  made,  w«e  made  as  represen- 
tations of  fact,  with  the  Intratlon  that  tbe 
appellee  should  act  on  same,  and  that  appel- 
lee relied  upon  said  statemento  and  was  in- 
duced to  act  thereby,  etc,  and  that  If  said 
foreman  in  making  said  statements  was  no- 
der  all  the  drcnmstancee  of  the  case  guilty 
of  negligence,  and  such  negUgoice  was  th« 
proximate  cause  of  appellee's  Injury,  to  ihid 
for  appdleeb  The  propositions  {xmtMifled  for 
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under  this  assignment  are:  (IJ  "The  evidence 
sbowB  that  tbe  foreman,  Odom,  was  not  an- 
thorized  to  make  the  statement  attributed  to 
Mm,  the  same  was  not  within  the  Implied 
Bcope  of  his  authority,  and  negligence  as 
to  appellant  cannot  be  predicated  on  it"  (2) 
**N^ligaioe  cannot  be  predicated  on  tbe  ex- 
pression of  an  opinion  abont  a  matter  that 
may  be  understood  as  well  by  one  rational 
mind  as  another."  (3)  "The  charge  is  want- 
ing in  an  essential  Ingredient,  in  not  submit- 
ting to  the  jury  knowledge  by  plaintiff  of 
facts  that  woold  pat  a  pmdent  man  on  In- 
quiry as  to  the  ccHOd^tlon  of  the  crossing 
and  would  have  caused  him  to  find  out  the 
condition,  or  that  tbe  plaintiff  might  hare 
known  of  the  condition." 

Neither  of  theae  propositlona  should,  in  our 
(^Anion,  be  Bostalned.  With  knowledge -that 
traTeiera  on  tbe  public  Art  road  would  prob- 
ably appear  and  undertake  to  pass  over  the 
crossing  while  Us  track  was  being  recon- 
structed or  rwaired,  appellant  placed  Its  fore- 
man In  ezdnsive  chai^  and  control  of  the 
work.  He  ther^y  became  Qie  representatlTe 
of  the  oompany  vhoan  doty  it  was  to  i^Te 
notice  of  the  condition  of  the  crossliig  to 
such  traTolers  as  were  ignorant  of  its  dan- 
gwouB  conditttm  and  desired  to  use  It,  and 
in  tbe  dlsdiai^  of  this  duty  bis  acts  and 
statemmts  were  sncb  acts'  and  statements, 
if  negligently  made  to  wellee's  hurt,  as 
rendered  flie  aivellant  liable  for  dami^  sus- 
tained thereby.  The  Matement  in  question 
can  hardly  be  considered  as  the  expression 
of  the  foreman's  <^)lnlon.  He  was  in  a  po- 
sition to  know  the  ooDdltton  of  the  cross- 
ing,  and  his  statement  in  reference  thereto 
clearly  purported  to  be  the  statement  of  facts 
wltbln  his  knowledge,  and  was  calculated 
to  induce  one  desiring  to  use  the  crosstflg  to 
rely  thereon.  The  charge  complained  of 
made  the  right  of  appellee  to  recover  on  this 
Issue  depend  upon  a  finding  that  the  state- 
ment was  a  representation  of  fact,  and  made 
with  the  intention  that- appellee  should  act 
OQ  tbe  same.  Besides,  in  another  paragraph 
of  the  court's  charge,  the  jury  were  told  that 
If  they  believed  the  statements  in  question 
were  mere  expressions  of  opinion,  and  so  uu'- 
derstood  by  appellee,  to  return  a  verdict  in 
favor  of  appelant  on  the  Issue. 

As  to  the  third  proposition.  It  is  sufficient 
to  say  that  we  do  not  believe  the  charge 
was  defective  in  the  particular  claimed.  If 
It  was,  then  it  appears  to  be  one  of  omis- 
sion, which  should  have  been  supplied  by  a 
special  charge  requested  by  appellant 

Tbe  other  assignments  of  error  have  been 
disposed  of  by  what  we  have  already  said 
or  disclose  no  reversible  error.  The  evidence 
rapports  the  verdict,  the  Issues  were  fairly 
submitted  to  the  jury,  and,  finding  no  error 
1q  the  record  requiring  a  reversal  of  the 
case,  the  judgment  of  the  conrt  below  Is  af< 
finned. 


WILSON  T.  WABE  et  aL   (No.  6,254.) 

(Court  of  Civil  Appeals  of  Texas.   San  An* 
tonio.   April  16,  1814.    Behearbw  De- 
nied May  13,  1914.) 

1.  PaTUENT    (I  42*}— PATUENiy-AFFBOPBIA- 

noN  OF  Patuxnts. 

If  there  was  no  appropriation  of  a  pay- 
ment made  upon  a  promisaory  oote,  it  would 
be  applied  to  tbe  intereet 

[Ed.  Note.^For  other  cases,  see  Payment, 
Cent  Dig.  S  121;  Dec.  Dig.  {  42.*] 

2.  jDsncKs  or  ths  Puok  (|  44*)— Jokisixio- 

TIOKAL  AUOUNT. 

Where  the  principal  and  Interest  ut  the 
note  sued  os,  when  added  to  the  10  per  cent 
attomey'e  fee  provided  for  in  the  note,  amount- 
ed to  1201.61,  a  justice's  court  did  not  have 
jurisdiction  in  the  action. 

[Ed.  Note^For  other  cases,  see  Justices  of 
the  Peaea,  Cent  Dig.  H  157-172;  De&  Dig;  | 
4^.*} 

S.  JnemcXB  or  ths  Peace  (|  42*)-^ubz8Dio- 
TiONAL  Amount.  . 

The  fact  that  the  amount  In  controversy 
was  only  $1.61  over  |200,  tbe  jurisdictionaJ 
amount  of  a  justice  court,  cannot  be  conaiderr 
ed  in  order  to  live  it  jurisdiction  of  the  ac- 
tion. 

[Ed.  Note.— For  other  casea,  see  Justices  of 
the  Peace,  Cent.  Dig.  {  148;  Dec.  Dig.  S 

Appeal  from  Uvalde  County  Court;  T.  M. 
Milam,  Judge. 

Action  by  John  T.  Wilson  against  O.  L. 
Ware  and  others.  From  a  ju^moit  of  dis- 
missal, plaintiff  appeals.  Affirmed. 

J.  li.  If cCanunon,  of  Sablnal,  for  appellant 
H.  a  King,  of  Sablnal,  and  U  Old  and 
li.  B.  Lanier,  both  of  Uvalde,  for  appeUees. 

FLY,  C.  J.  This  is  a  suit  for  the  balance 
due  on  a  promissoiy  note,  with  interest  and 
attorney's  fees,  Instituted  by  appellant 
against  O.  L.  Ware  and  J.  W.  Ware,  appel- 
lees, in  the  justice's  court  of  prednet  No.  2, 
Uvalde  county.  Appellant  sued  for  $196,  in- 
cluding attorney's  fees,  and  the  cause  was 
dismissed  on  the  ground  that  the  attorney's 
fees  and  the  balance  of  the  principal  of  the 
note  amounted  to  more  than  $200.  The 
cause  was  appealed  to  tbe  county  court, 
where  the  appeal  was  dismissed  for  want  of 
jurisdiction. 

[1]  The  note  was  executed  on  June  7,  1907, 
and  was  for  $227,  due  in  one  year,  or  before, 
and  provided  for  8  per  cent  Interest  per  an- 
num from  date,  and  for  10  per  cent  attor^ 
ney's  fees  on  principal  and  Interest  In  case 
the  note  was  placed  In  the  bands  of  an  at- 
torney for  collection,  or  suit  was  brought 
thereon.  On  November  10,  1907,  ali  of  the 
interest  to  that  date  and  $50  on  the  princi- 
pal had  been  paid,  leaving  due  the  sum  of 
$177.  On  May  1,  1908,  there  was  a  payment 
of  $2.45.  There  was  no  appropriation  of  the 
payment,  and  under  those  conditions  the 
payment  would  be  applied  to  the  interest. 
Hampton  v.  Dean,  4  Tex.  455;  Heam  v. 
Cutbbert,  10  Tex.  216;  Tooke  v.  Bonds,  29 
Tex.  419. 
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[2]  When  the  payment  was  made,  on  No- 
vember lU,  1907,  tile  prfifctpal  was  reduced 
to  f  1T7,  and  there  was  due  on  the  note  on 
December  13,  191!^  principal,  $177,  and  $t!9.- 
16,  Interest,  amounting  in  the  aggregate  to 
$246.15.  Ten  per  cent  on  that  sum  for  at- 
torney's tees  would  amount  to  $24.61,  which, 
added  to  the  prlndpal  sum  of  $177,  woold 
be  $201,61.  That  sum  was  not  wlthto  the 
jurlsdictlDn  of  the  Justice's  court 

In  the  case  of  Burke  v.  Adoue,  3  Tex. 
av.  App.  494,  22  S.  W.  824,  23  S.  W.  91, 
It  was  hOAi  "It  may  be  true  that  the  claim 
toT  the  attorney  fee  was  so  distinct  from  the 
debt  that  the  plaintiffs  might  have  wholly 
abandoned  it,  and  have  thus  obtained  a 
standing  in  court  upon  a  cause  of  action 
which  ttae  court  had  power  to  adjudicate. 
But  this  was  not  done.  The  effort  was  made 
to  abandon  a  part  of  Oiat  demand  and  re- 
cover the  renuUnder.  -Upon  prindple.  It 
would  seem  that  this  was  not  permissible. 
'xlte  cause  of  action  upon  the  note  ynu  aa- 
tire,  and  was  a  liquidated  demand,  as  was 
the  stipulated  fee.  What  court  had  the 
power  to  hear  and  adjudicate  it  was  deter- 
mined by  law.  The  rl|^t  to  have  the  cause 
passed  upon  in  that  forum  belonged  to  de- 
fendants, as  well  as  to  the  plaintiffs,  and 
the  arbitrary  action  of  neither  could  deprive 
the  other  of  Its  enjoyment"  That  decision 
was  approved  by  the  Supreme  Court  in  Ball- 
way  V.  Canyon  Coal  Company,  102  Tex.  478, 
119  S.  W.  294. 

[3]  The  smnllness  of  the  excess  cannot  be 
taken  Into  consideration.  As  said  by  the 
Supreme  Court  in  Clark  v.  Brown,  48  Tex. 
212:  "This  being  a  question  of  jurisdiction 
determinable  by  a  particular  amount  In  dol- 
lars and  cents,  to  wit  $200,  the  smallness  of 
the  deficiency  in  reaching  that  amount  Is  Im- 
material, if  It  can  certainly  be  ascertained 
by  a  proper  calculation  that  an  appreciable 
deficiency  does  actually  exist."  In  that  case 
the  amount  sued  for  In  the  justice's  court 
amounted  to  $199.^. 

The  judgment  is  affirmed. 


ST.  LOUIS,  S.  F.  &  T.  RT.  CO.  et  al.  v.  GIL- 
UAM  ft  JACKSON.   (No.  601.) 

(Gonrt  of  Civil  Appeals  of  Texas.  Amarillo. 
April  11,  1914.    Behearing  Denied 
May  9,  1914.) 

1.  Affeal  and  Ebrob  (f  1067*)— Bbview— 

Barmless  Kbbor— Presujiptions. 

Where  the  shipper  claimed  that  a  verbal 
contract,  instead  of  the  written  one,  limiting 
the  carrier's  liability,  governed,  and  there  was 
BuSident  evidence  to  prove  the  terms  of  the 
verbal  contract  and  to  sustain  the  shipper's 
claim  that  there  was  no  consideration  for  the 
written  contract,  a  verdict  in  the  shipper's  fa- 
vor raises  a  presumption  that  Uie  jury  found 
that  the  shipment  was  made  under  the  verbal 
contract,  though  the  question  which  contract 
governed  was  not  submitted,  and  hmce  the 


failure  of  the  charge  to  submit  iasnes  present- 
ed by  the  written  contract  was  harmleBs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4229;  Dec  Dig.  i  1007.*] 

2.  Appeal  and  Ebbob  ({  1068*)— Bkvoew— 
Habuless  Ebrob. 

Where  the  defendant  carrier  did  not  re- 
quest any  Instructioa  submitting  the  isane 
whether  a  written  contract  limitiog  its  liabil- 
ity was  based  on  a  vaUd  con^deration,  and  a 
verdict  for  plaintiff  raised  a  presumption  that 
it  was  without  contideration,  and  that  tlie  rights 
of  the  parties  were  fixed  by  a  verbal  contract, 
a  statement  by  the  trial  court  that  some  of  the 
provisions  of  the  written  contract  were  withont 
consideration,  while  improper,  bedng  on  the 
weight  of  the  evidence,  is  hormleos. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ceat  Dig.  |S  4225-4228,  4^;  Dec 
Dig.  S  1068.*] 

3.  Cabriebs  (S  62*)— Validitt  or  Oral  Con- 
tract. 

Where  the  agent  of  a  carrier  verballj 
contracted  with  a  shipper,  the  carrier  is  liable 
on  such  contract  though  a  written  bill  of  lad- 
ing was  subseciuently  drawn  up  and  accepted, 
unless  the  shipper  at  the  time  of  making  the 
verbal  contract  knew  he  would  be  required  to 
sign  the  written  contract  and  hence,  where  a 
shipper  relied  on  a  verbal  contract  evidence 
of  its  terms  is  admissible. 

[Bd.  Note.— For  other  eases,  see  Carriers, 
Cent  mg.  H  196-SS0&%:  Dec  Dig.  I  62.*] 

4.  Evidence  (|  491*)— Opimioh  EvinEscR— 
What  Constituteb. 

In  an  action  for  delay  of  a  shipment  of 
cattle,  testimony  by  a  witness  that  he  thought 
the  run  was  a  "very  slow  nm"  is  not  objec- 
tionable as  opinion  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
CenL  Dig.  S  2269;  Dec  Dig.  S  491.*] 

Appeal  trcm  District  Oour^  Hardeman 
County;  J.  A.  Nabers,  Judge. 

Action  by  GUliam  &  Jackson  against  the 
St.  Louis,  San  Francisco  ft  Texas  Railway 
Company  and  others.  From  a  judgm^t  for 
plaintiff,  defendants  appeaL  Affirmed. 

Fires,  De<ACT  &  Clarke,  of  Qnanah,  for  ap- 
pellants. J.  C.  Marshall  and  M.  M.  HanUns, 
both  of  Qnanah,  for  amteUees. 

HALL,  J.  Tbe  appellee  instituted  this 
suit  in  the  district  court  of  Hardeman  cnuu- 
ty,  Tex.,  against  appellants  for  damages  to 
a  shipment  of  cattle  made  by  appellee  over 
appellants*  line  of  road  abont  March  23, 191:^ 
from  Quanah,  Tex.,  to  Kansas  City,  Mo.  Bf 
original  petition,  appellees  sought  to  recover 
on  account  of  the  negligence  of  ai^llant  la 
delaying  the  cattle  and  by  reason  of  roucb 
and  careless  handling,  causing  shrinkage,  and 
alleged  a  decline  In  the  market  Appellant 
filed  a  general  denial  and  specially  pleaded 
the  fifth  paragraph  of  the  written  contract  of 
shipment  which  paragraph  provides  that  tbe 
live  stock  in  said  shipment  were  not  to  be 
transported  or  delivered  within  any  spedfled 
time  nor  In  season  for  any  particular  market. 
This  is  followed  by  the  followtog:  "And 
herein  plaintiff  pleads  each  and  every  psn- 
graph,  clause  and  provision  of  said  contrnct 
attaches  the  said  contract  hereto,  and  nuibes 
the  same  a  part  of  this  answar."   The  ap- 
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pdlant  furtlier  qiedaUy  set  iq>  In  defense 
tbe  regnlfttlons  of  the  Interstate  Commerce 
CommlBsion  forbidding  carrton  to  confine 
rattle  In  cars  more  tlutn  28  consecntlTe  houra 
and  alleged  that  the  plaintiff  In  writing  re- 
leased the  "8&-bonr  rule"  and  requested  that 
said  cattle  be  unloaded,  fed.  and  watted, 
which  waa  done.  TbB  contention  of  appel- 
lee Is  that  the  shipment  was  made  under 
an  oral  contract^  and  by  supplemental  peti- 
tion set  up  tbe  same^  and  alleged  that  there 
was  no  consideration  tm  the  written  contract 
plead  by  appellant  The  case  was  tried  upon 
special  Issnes  submitted  to  tb»  Jury,  and 
resulted  in  a  verdict  and  Judgment  for  ap- 
pellees In  the  sum  of  $673.60. 

[1]  The  appellant's  first  assignment  of  er- 
ror urges' the  proposition  that  because  the 
thirteenth  paragraph  of  the  written  contract 
of  shipment  provided  thlat.  in  case  of  delay 
for  any  cause  for  which  the  company  may 
be  liable,  payment  shonld  be  made  on  tbe 
basis  of  the  amount  which  the  shipper  Is 
cansed  to  expend  on  account  of  delay  for 
feed,  water,  and  care  of  live  stock,  the  court 
erred  in  submitting  to  the  Jury  any  other 
measure  of  damages  than  that  provided  for 
in  said  paragraph.  As  said  above,  the  appel- 
lee pleaded  a  want  of  consideration  for  the 
written  contract,  but  alleged  that  the  ship- 
ment was  made  under  a  verbal  agreement 
entered  into  between  appellees  and  the  agent 
of  appellants  at  Quanah.  The  court  nowhere 
submitted  to  the  Jury  the  issce  as  to  which 
contract  controlled  the  dilpment,  nor  was  the 
(]DestIon  of  the  want  of  consideration  sub- 
mitted. We  must  presume  in  this  state  of 
the  record  that  the  Jury  found  the  stiipment 
to  have  been  made  nnder  the  verbal  contract 
and  that  there  was  no  consideration  for 
tbe  written  contract  There  Is  evidence  in 
the  record  sufficient  to  prove  the  terms  of 
the  verbal  contract  alleged  by  appellees  and 
to  sustain  the  plea  of  want  of  conrideratlon 
as  alleged.  Devine  v.  U.  S.  Mortgage  Co., 
48  S.  W.  685;  Holly  v.  Simmons,  99  Tex. 
230,  SO  S.  W.  776;  Breneman  v.  Mayer,  24 
Tex.  Civ.  App.  164,  58  S.  W.  725.  Such 
beiog  the  case,  the  error  of  the  court,  if  any, 
In  falling  to  charge  upon  any  issue  which 
might  have  been  injected  into  the  cause  by 
the  terms  of  the  written  contract,  becomes 
harmless. 

[2]  The  second  assignment  of  error  com- 
plains of  the  action  of  tbe  court  in  stating 
In  the  hearing  of  the  Jury  that  some  of  the 
provisions  of  tbe  written  contract  Introduced 
by  appellant  were  without  consideration.  By 
force  of  the  presumption  mentioned  above, 
we  must  conclude  that  the  written  contract 
was  without  consideration.  This  statement 
of  tbe  court,  under  ordinary  circumstances, 
would  require  a  reversal  of  the  Judgment. 
It  hag  been  frequently  held  that  any  remark 
of  the  court  with  reference  to  the  evidence 
which  tends  to  give  his  opinion,  either  as  to 
tbe  weight  or  effect  at  the  evidence,  falls 
within  the  statute  xvohlbltlns  the  trial  court 


In'  tlie  charge  from  lUscuffilng  tha  ^gtat  of 
the  evidence^  Howorth  t.  Garter,  28  Tax.  GIt. 
App.  469,  06  S.,W.  BS9;  Texaa  ft  Lonlalana 
Lumber  Company  t.  Rose,  103  8.  W.  444; 
Lewtw  y.  lAndley,  89  3.  W.  784.  The  re* 
toblA  of  tile  court  having  been  made  with  ref- 
erence to  an  Issue  which,  through  the  fidl- 
ure  of  appellant  to  have  submitted  to  the 
Jury,  we  are  forced  to  presome  was  finind  in 
accordance  with  Oie  statemoit  made  by  the 
court,  we  must  bold  the  error  to  be  harmless. 
Having  failed  to  have  tbe  Issue  submitted  to 
the  Jury,  we  think  appellant  has  waived  Its 
rl^t  to  complain,  since  tbe  verity  nf  the 
court's  statement  Is  presumed. 

[S]  The  third  assignment  of  error  Is  mat 
Om  court  erred  In  permitting  the  testimony 
of  the  plaintiff  Jackson  to  tbe  effect  that  tbe 
defendants'  agent  at  Quanah  promised  to  get 
bis  cattle  Into  Kansas  City  in  time  for  tbe 
Monday  market.  Tbe  objection  urged  to  the 
testimony  was  that  the  evidence  was  irrele- 
vant. Immaterial,  and,  as  shown  by  the  writ- 
ten contract  offered  In  evidence,  the  agent 
bad  no  authority  to  make  such  statement 
and  It  was  not  shown  that  he  did  make  the 
statement  by  any  authority  of  the  defend- 
ants. Tbe  suit  being  based  upon  tbe  oral 
contract,  this  testimony  was  admissible  to 
prove  the  plaintiff's  allegations.  Where  the 
agent  of  a  carrier  verbally  contracts  with  the 
shipper,  the  carrier  may  be  held  liable,  not- 
withstanding the  fact  that  a  written  bill  of 
lading  Is  subsequently  drawn  up  and  accepted 
by  tbe  shipper,  and  the  verbal  contract  will 
be  binding  upon  the  carrier,  in  tbe  absence 
of  anything  showing  that  at  the  time  the  ver- 
bal contract  was  entered  into  tbe  shipper 
knew  that  he  would  be  required  to  sign 
the  written  contract  and  that  he  was  famil- 
iar with  tbe  contents  of  the  writing.  Gulf, 
etc.,  Ry.  Co.  V.  Funk,  42  Tex.  Civ.  App.  490, 
92  S.  W.  1032;  Atchison,  Topeka  &  Santa 
F6  Ry.  Co.  V.  Bryan,  37  S.  W.  234 ;  Gulf,  etc., 
Ry.  Co.  V.  Hume.  87  Tex.  211,  27  S.  W.  110; 
M.,  K.  ft  T.  Hy.  V.  Withers,  16  Tex.  Civ. 
App.  506.  40  S.  W.  1073 ;  G.,  0.  &  S.  F.  Ry. 
V.  McCord,  81  S.  W.  1032. 

The  fourth  and  fifth  assignments  are  with- 
out merit  We  think  tbe  charge  of  tbe  court 
upon  the  question  of  the  measure  of  damag- 
es was  sufBcient,  and  not  subject  to  tbe 
criticism  urged  by  appellants.  The  court 
submitted  the  following  special  lasnes  to  the 
jury: 

"(4)  If  in  answer  to  the  preceding  ques- 
tions you  say  the  defendant  was  guilty  of 
negligence  in  either  of  the  respects  Inquired 
about,  then  state  whether  or  not  tbe  market 
value  of  said  cattle  was  thereby  decreased 
on  the  Kansas  City  market  on  the  26th  day 
of  March,  1912,  and  to  what  extent?  -  That 
Is  to  say,  what  would  be  the  difference  be- 
tween their  market  value  at  that  time  and 
place,  delivered  in  the  condition  they  were, 
and  wliat  it  would  have  been,  bad  they  been 
handled  with  ordinary  care.  If  you  find  they 
were  not,  and  delivered  wltUn  a  reaaonable 
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time,  if  yoa  find  tbey  were  not;  and  In 
tbifl  onmecttbn  yon  are  inBtracted  that  7011 
may  take  iQto  comalderatioQ  tbe  appearance 
of  tbe  cattle  and  tbelr  loss  of  fleab.  If  any, 
bat  not  tbe  difference  In  tbe  market  price  of 
enich  cattle  on  said  market*  between  what  It 
was  on  the  2Sth  of  Har^  lftl2,  and  what 
It  was  on  tbe  26th  of  March.  1912,  If  there 
was  any,  as  I  shall  reserve  that  issoe  for 
questions  hereinafter  asked." 

"(6)  Was  tbe  market  Talae  <a  said  cattle 
less  on  the  26th  of  March,  1912,  than  It  was 
on  the  25th  of  MarCb,  1912,  and,  If  It  was, 
then  say  what  was  tbe  loss  to  plalntlffB,  It 
any,  beanse  of  sacb  depredation  In  ttad  Kan- 
sas  City  marlKt,  If  you  find  there  -wak  such." 

Tbe  answers  of  tbe  jni7  to  these  Issues, 
and  to  further  apedal  Issues  requested  by  de- 
fendants, show  clearly  that  they  did  not  as- 
sess double  damages. 

[4]  Tbe  sixth  assignment  of  error  Insists 
that  tbe  court  erred  in  pomltting  the  wit- 
ness Wall  to  answer  Oie  following  question, 
because  bis  answer  called  for  and  gave  an 
opinion  upon  a  mixed  question  of  law  and 
fact,  and  upon  a  matter  which  tba  ivxj  was 
Impaneled  to  decide:  "Q.  In  tbe  run  made 
with  tbese  cattle,  was  It  an  ordinary  ran, 
or  was  it  slow  or  fast?  A.  I  called  It  a 
very  slow  run."  If  tbe  qneatton  be  held  to 
be  objedlMiable,  tbe  answer  was  not  O.,  H. 
ft  S.  A.  By.  T.  HaU,  78  Tex.  169,  14  S.  W. 
259.  9  L.  B.  A.  298,  22  Am.  St  Bep.  42.  A 
witness  may  be  allowed,  although  he  is  not 
an  expert,  to  testify  that  a  train  was  running 
fast  or  slow.  Q.,  H.  &  S.  A.  By.  Go.  t. 
Huebner,  42  S.  W.  1021 ;  O.,  H.  ft  S.  A.  Ry. 
Co.  T.  SulUran,  42  S.  W.  668;  G..  G.  ft  S.  F. 
Ry.  Co.  T.  Bell,  24  Tex.  Or.  App^  679.  68  S. 
W.  614. 

We  find  no  error  in  Ha  record  requiring 
a  reversal  of  the  Judgment,  and  it  Is  there- 
fore affirmed. 


DALLAS  CONSOL.  ELECTRIC  ST.  BY.  CO. 
V.  STONE.   {No.  7.186.) 

(Court  of  (^tO  Appeals  of  Texas.  DaUas. 
April  18,  1914.    Rehearing  Denied 
May  9.  1914.) 

1.  CaBSIERS    (8  320*)— INJOBIBS  TO  PA8BEN- 
aiBS— NBGUaxNCBH-QDESTION  lOB  JUBT. 

Whether  a  street  railway  company,  main- 
tainiDg  exit  doors  on  its  cars,  was  negligent 
in  permitting  the  door  of  a  car  to  remain  open 
while  a  passenger  on  a  crowded  car  attempted 
to  reach  tbe  vestibale  and  notify  the  condoctor 
of  her  desire  to  alight,  causing  her  to  be 
thrown  from  the  car  running  on  a  carve,  held 
under  the  evidence  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Die.  »  1118.  1126.  1149.  1153.  1160, 
1167.  U79,  nSO,  1217,  1238,  1244,  1248,  1315- 
1325:  Dec.  Dig.  i  320.*] 

2.  Trial  (§  194*>—lNaTBuoTiON8— Weight  of 
Evidence. 

A  charge,  "This  Is  a  snit  by  [plaintifF 
against  defendant]  to  recover  damages  alleged 
in  plaintifTg  petition  to  have  resulted  •  *  * 
by  reason  of  being  thrown  from  one  of  defend- 
ant's street  cars,  tbe  fall  alleged  to  have  been 


caused  by  tbe  negligence  of  tbe  ccmdoctor," 
merely  calls  attentioD  la  a  brief  way  to  plus- 
tifiTa  cause  of  action  and  is  not  on  the  wel^t 
of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial.  CenL 
Dig.  H  413,  436.  43»-441,  44ft-464.  466-466; 
Dec  Kg.  I  194T*1 

5.  TaiAi,  (1-286*)— iHSTCUcnons— Issues. 

Where  the  court  covered  the  defense  in 
its  charge,  a  charge  calling  attention  in  a  brief 
way  to  the  cause  of  action,  withoot  referrins 
to  the  defense,  was  not  prejodidal 
[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
70&-718.  7U(,  718i  718;  DecTlMg.  | 

4.  Cabbiebs  <{  321*)— Injueieb  to  PASSEir- 
OBBs— Evidence— iNSTBUCTiOKa 

Where,  in  an  action  for  injaries  to  a  street 
car  passcuKer  thrown  from  the  car  mnaing  no 
a  curve,  the  evidence  showed  that  to  notif; 
the  conductor  to  atop  it  was  necessary  for  tli'> 
passenger  to  make  her  way  through  the  crowd 
to  near  the  doorw&'y  leading  from  the  car  into 
the  vestibule,  that  tjie  exit  door  was  open,  and, 
if  the  door  bad  been  closed,  tbe  acddeot  would 
not  have  occurred,  and  that  the  conductor 
knew  of  the  passenger's  position,  a  cliarge 
which  enumerated  tbe  facts  and  stated  that 
if  the  conductor  was  negligent  in  permittiDS 
the  door  to  be  open,  a  finding  for  the  pasaen- 

ger  was  anthonzed   properly  sabmitted  tbe 
laue  of  the  negligence  of  the  conductor. 
[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent  Dig.  H  1247,  1826-1386^  1848:  Dec  Dig- 
f  821.*] 

6;  APFEAI.  and  EBBOB   (I  1083*)— BXTIBW— 

Irstbucxions— Objeotxoks. 

Where  tbe  facts  pleaded  and  proved,  on 
which  plaintiff  relied  for  a  recovery,  were 
grouped  In  a  charge  submitting  Uie  issues,  de- 
fendant could  not  complain  because  it  was  not 
necessary  for  plaintiff  to  prove  all  the  facts 
pleaded  to  obtain  a  verdict 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4052-4062;  Dec.  Dig.  { 
1033.*] 

6.  CaBKIBBS   (I  317*)— INJTJBBES   TO  Stbeet 
Cab  Passbnoebs— Evidencb—Adhusibil- 

ITT. 

Where,  in  an  action  for  injuries  to  a  street 
car  passenger  telling  from  the  car  nmning  an 
a  curve,  the  conductor  contradicted  tbe  tea* 
timony  of  plaintiff  as  to  the  crowded  conditioB 
of  the  car,  and  stated  that  plaintiff  deliberately 
walked  to  the  car  door  to  step  off  and  then 
fell,  the  testimony  of  plnintifiE  that  ahe  never 
at  any  time  got  off  the  car  at  tbe  place  of  the 
accident  was  admissible  to  show  that  she  did 
not  attempt  to  alight  at  the  time  of  the  acci- 
dent and  to  show  that  the  conductor  was  tes- 
tifying about  some  other  person. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1296,  1207-13(e;  Dec  Dig.  I 
317.*] 

Appeal  from  District  Gonrt,  DaUaa  OoDnty; 

E.  B.  Muse,  Judge. 

Action  by  Lola  Bell  Stone  against  tbe  Dal- 
las Consolidated  Electric  Street  Eailwaj 
Cbmpany.  From  a  Judgmoit  tm  plalatiff, 
defendant  appeals.  Affirmed. 

Thompson,  Knight,  Baker  ft  Harris,  of 
Danas,  for  appellant  Wood  ft  Wood,  of  Dal- 
las, for  appellee. 

BAINET,  O.  J.  Lola  Bell  Stone^  while 
traveling  as  a  passenger  on  one  of  appellant's 
street  cars  when  turning  a  cnrr^  was  tbrowo 
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tbrough  an  open  door  to  the  street  and  In- 
jured. This  solt  was  Imtltoted  to  recover 
damages  for  snch  injuries.  She  recorered 
Judgment,  and  the  street  ear  company  appeals. 

The  evidence  adduced  warrants  the  fdllow- 
iDg  eonelafdons  of  fact,  as  stated  by  appel- 
lee, viz.: 

"First.  That,  wh«i  plaintiff  entered  the 
car,  all  the  seats  were  occapied,  and  the 
standing  room  In  the  car  was  so  crowded 
with  standing  passengers  that  plaintiff  was 
compelled  to  stand  at  a  place  where  she  could 
get  nothing  to  hold  to  or  sustain  herself. 

"Second.  That  plaintiff,  while  standtog  a 
lew  feet  from  the  rear  door  of  the  car,  with- 
out any  brace  or  support,  desiring  to  get  off 
at  the  next  stopping  place,  conld  not  reach 
the  signal  on  the  aide  of  the  car,  by  reason  of 
the  crowded  condition  of  the  car,  and,  in  or- 
der to  notify  the  conductor  to  stop  the  car  at 
the  next  stopping  place,  she  made  her  way 
through  the  standing  crowd,  a  few  feet  to  the 
edge  of  the  doorway  leading  out  of  the  body 
of  the  car  into  the  vestibule,  and  told  the 
eoodnctor,  who  saw  her  there  and  who  was 
standing  in  the  vestlbnle,  that  she  desired  to 
get  off  at  next  stop. 

"Third.  That  the  vestibule  of  the  car  is 
one  that  closes,  and  that  it  has  two  doors, 
an  entrance  door  and  exit  door,  both  of 
which  could  be  closed,  but  both  of  them  were 
open  at  the  time  the  plaintiff  stationed  her- 
self in  the  doorway  of  the  open  door  of  the 
body  of  the  car  to  Inform  the  conductor  that 
she  desired  to  get  off  at  the  stop. 

"Fourth.  That  the  car  was  running  at 
least  at  an  ordinary  speed,  and,  while  the 
plaintiff  was  in  the  said  doorway  of  the  body 
of  the  car,  the  car  entered  a  sharp  curve,  and, 
by  reason  of  the  swing  of  the  car,  she  was 
thrown  out  into  the  street  throng  the  (tpea 
exit  door  and  injnred. 

"Fifth.  That,  if  the  exit  door  of  the  Testi- 
bnle  had  been  closed,  the  accident  would  not 
have  occurred. 

"Sixth.  That  tile  conductor  knew  of  plain- 
turs  poBltion  In  the  doorway,  caused  by  the 
crowded  cmdition  of  the  car,  and  knew  that 
the  car  wfta  approacblng  a  carve,  and  knew 
that  the  exit  door,  within  a  few  feet  of  plain- 
tiff, waa  ooeoy  and  that  she  might  &11 
through  It  when  the  car  should  readi  the 
carve. 

"Sev^th.  'SbtLt  the  car  was  then  in  the 
middle  of  the  bIo(ft  and  running,  and  no  ne- 
cessity fbr  the  door  to  be  open. 

"ESghth.  That  plaintiff  was  not  at  &nlt  In 
occupying  the  exposed  portion  of  which  the ' 
conductor  waa  aware." 

Appellant  complains  of  the  refusal  of  the 
Kfiaested  charge,  which  reads:  "Tou  are  in- 
Btmeted  that  the  plaintiff  has  ftilled  to  estab- 
Ush  any  negligence  against  the  defendant, 
BUeged  by  them  to  exist,  and  yon  are  there- 
fore instmcted  to  return  your  verdict  for 
tbe  defendant*' 

The  contention  la  that  the  evidence  fails 


to  establish  any  actionable  negligence  on  the 
part  of  def^dant;  therefore  it  was  the  duty 
of  the  court  to  instruct  the  Jury  to  return  a 
verdict  in  its  favor. 

[1]  We  do  not  concnr  in  the  contention  of 
appellant  The  negUgoice  relied  on  by  ap- 
pellee is  the  leaving  of  the  car  door  open  un- 
der the  circumstances.  When  appellee  took 
passage,  all  the  seats  were  taken,  and  she 
was  compelled  to  stand ;  the  car  being  crowd- 
ed. When  near  the  point  of  her  destination, 
not  being  able  to  reach  a  signal  button  to  In- 
dicate her  Intention  of  leaving  the  car,  she 
crowded  back  to  the  rear  of  the  car  to  inform 
the  conductor  of  her  desire  to  alight  taking 
her  position  near  the  door  in  readiness  to 
alight  the  car  running  rapidly  on  a  curve, 
and  she  was  thrown  through  the  open  door 
of  the  car  to  the  street  Had  the  door  been 
shut,  it  is  clear  that  appellee  would  not  have 
been  thrown  from  the  car  and  injured. 
While  the  appellant  had  the  r^bt  to  keep 
the  car  door  open,  we  think  it  was  a  question 
for  the  jury  to  say  under  the  evidence  wheth- 
er the  permitting  the  door  to  remain  oftea 
was  the  exercise  of  that  degree  of  care 
which  relieved  It  from  negligence.  Railway 
V.  Morris,  60  S.  W.  813 ;  Railway  Co.  v.  Wil- 
liams, 20  Tex.  av.  App.  tS91,  50  S.  W,  737; 
Railway  Co.  v.  Glover,  92  Ga.  182,  18  S.  D. 
406;  Elliott  V.  Railway  Co.,  68  Wash.  129, 
122  Pac.  614,  89  L.  R.  A.  (N.  S.)  608  ;  Hanson 
V.  Railway  Oa,  M  N.  J.  Law,  686,  4S  Ati. 
718. 

In  the  case  of  Railway  Co.  v.  Qlover,  supra, 
it  was  said:  "There  may  be  no  negligence 
whatever  in  falling  to  have  gates  [on  a 
street  car].  •  •  •  But,  when  a  company 
has  provided  gates,  due  diligence  might  re- 
qnlre  the  company  to  use  them,  and  fallnre 
to  nse  them  might  be  negligence  In  the  i^ven 
instance.  Whether  it  would  be  or  not  la  a 
question  for  the  Jury." 

Again  it  Is  said  in  the  case  of  Eailott  v. 
Railway  Co.,  supra,  which  waa  an  action  by 
a  passenger  on  a  street  car,  one  of  the 
grounds  of  negligence  being  tiiat  the  gate  at 
the  rear  end  of  the  car  was  open,  and  be  fail 
out  and  was  Injured.  There  waa  a  clt7  ordi- 
nance requiring  the  gates  to  be  loosed 
when  the  car  was  In  motion.  The  court 
said:  "This  ordinance,  the  fact  that  the  ac- 
cident occnrred,  and  the  fact  that  plaintiff 
did  not  open  the  gate  are  enough  to  snatain 
tiie  finding  of  negligence.  Snch  ordinances 
(and  it  may  be  questioned  whether  they  do 
more  than  affirm  a  general  rale)"  were  "to 
protect"  passengers. 

Again  it  Is  said  in  Hanson  v.  Railway  Ca, 
supra:  "If  common  carriers  are  to  be  allowed 
to  cram  their  cars  with  passengers,  to  their 
own  profit  and  to  the  discomfort  of  the  pub- 
lic, they  should  be  held  all  the  more  to  a 
strict  and  active  responsibility  to  nse  due 
care  to  secure  safe  entrances  and  exits.  Oth- 
erwise the  obligation  of  a  plain  dnt}-  will  be 
weakened  by  *  *   *   their  own  creation." 
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[2, 3]  Appellant's  fousth  asaignment  of 
error  Is:  "The  court  erred  in  tbe  foUowlng 
paragraph  of  his  chai-ge  to  the  jury:  'This 
Is  a  suit  by  Lola  Bell  Stone,  by  her  father, 
G.  W.  Stone,  as  her  next  best  friend,  against 
the  Dallas  Consolidated  Electric  Street  Rail- 
way Company,  to  recover  damages,  alleged 
In  plalntifTs  petition  to  have  resulted  to 
Lola  Bell  Stone,  by  reason  of  being  thrown 
from  one  of  defendant's  street  cars ;  the  fall 
'  alleged  to  have  been  caused  by  the  uegUgence 
of  the  conductor  in  charge  of  the  car.' " 
The  criticism  of  this  charge  is:  That  it  set 
out  the  claims  and  allegations  of  plaintiff's 
pleading,  and  those  of  defendant  are  Ignored, 
and  that  it  Is  upon  the  weight  of  the  evidence 
and  calculated  to  impress  the  jury  with  the 
importance  of  plaintiff's  case.  We  consider 
the  criticism  to  this  part  of  the  charge  with- 
out merit.  The  charge  does  not  pretend  to 
set  out  the  pleadings  in  full,  nor  does  It 
emphasize  any  part  thereof,  but  merely  calls 
attention  In  a  short  way  to  plaintiffs  cause 
of  action.  It  is  not  upon  the  weight  of  the 
evidence,  nor  could  defendant  have  possibly 
been  prejudiced  by  the  omission  to  recite  Its 
pleas,  as  its  defense  was  contributory  negli- 
gence. The  court  fully  covered  that  defense 
In  its  charge. 

[4]  The  appellant  complains  of  the  follow- 
ing paragraph  of  the  charge,  viz.:  "You  are 
instructed  that  If  you  believe  from  the  evi- 
dence that  on  or  about  the  24th  day  of  Febru- 
ary, A.  D.  1912,  the  plaintiff,  Lola  Bell  Stone, 
boarded  one  of  the  defendant's  cars,  known  as 
an  Ervay  car,  at  or  near  the  Intersection  of 
Ervay  and  Commerce  streets  In  the  city  of 
Dallas,  to  go  to  Hughes  Bros.'  Manufacturing 
Company  on  South  Ervay  street,  and  further 
believe  that  when  she  boarded  said  car  It 
was  filled  with  passengers  and  they  were 
crowded,  and  that  she  was  unable  to  get  a 
seat,  and  she  was  compelled  to  stand,  and 
passengers  were  standing  on  either  side  of 
her,  so  that  she  was  unable  to  catch  hold  of 
either  side  of  the  car,  or  brace  herself 
against  anything,  and  further  believe  that 
the  conductor  of  said  car  was  In  the  vesti- 
bule of  the  reat  end  of  the  car,  and  further 
believe  that  the  car  door  in  the  rear  end  of 
the  body  of  the  car  was  open,  and  that  the 
exit  door  of  the  vestibule  was  open,  and 
that  the  conductor  knew  both  doors  were 
open,  or  by  the  use  of  ordinary  care  would 
have  known  they  were  open,  and  further  be- 
lieve that,  when  the  car  was  nearing  the 
street  or  place  at  which  Lola  Bell  Stone  de- 
sired to  get  off,  she  could  not  reach  the  side 
of  the  car  so  as  to  ring  the  signal,  because 
of  many  passengers  standing  In  the  car,  aud 
that  she  stepped  back  a  short  distance  and 
told  the  conductor  she  desired  to  get  off  at 
the  next  stop,  and  just  at  that  time,  or  a  few 
seconds  thereafter,  the  car  turned  on  a  curve, 
and  that  Lola  Bell  Stone  was  thereby  thrown 
out  of  the  car  onto  the  ground,  and  thereby 


Injured  as  alleged  in  plaintiff's  petition,  and 
further  believe  that  the  conductor  was  guilty 
of  negligence  in  permitting  the  doors  to  be 
open  under  ttie  drcumstanoes,  yoa  should 
find  for  the  plaintiff,  unless  you  find  for  the 
defendant  under  some  other  InstructioQ 
given  you  by  the  court"  The  main  conten- 
tion Is:  "Where  the  only  Issue  of  negHgence 
(if  any)  presented  by  the  pleading  and  proof 
was  the  act  of  the  defendant's  conductor  in 
leaving  the  doors  of  its  car  open,  the  plalD- 
tiff  was  not  entitled  to  recover  In  any  event 
unless  the  jury  had  found  that  the  leaving  of 
the  doors  open  was  negligence,  and  was  the 
proximate  cause  of  the  Injuries  sustained, 
and  the  court  therefore  erred  in  permitting  a 
recovery  in  behalf  of  the  plaintiff  upon  the 
finding  that  other  Immaterial  and  Irrelevant 
facts  and  conditions  caused  and  brought 
about  the  accident  and  injuries  of  whicb 
plaintiff  complains."  We  think  the  charge 
correct  The  leaving  of  the  door  of  the  car 
open  was  not  per  se  negligence.  Whether  or 
not  it  was  negligence  depended  upon  the 
proof  of  certain  facts  In  this  instance,  sucb 
as  the  court  enumerated  In  Its  charge.  It 
particularly  charges  the  jury  that,  if  "the 
conductor  was  guilty  of  n^ligence  In  permit- 
ting the  door  to  be  open  under  the  circum- 
stances," to  find  for  plaintiff.  Compress  Co. 
V.  Davldsoo,  35  Tex.  Civ.  App.  558,  SO  S.  V. 
1032. 

[6]  It  groups  the  facts  pleaded  and  proved 
upon  which  plaintiff  relied  for  a  recoverj,  i 
and.  If  any  of  them  were  not  necessary.  It 
placed  a  greater  burden  upon  plaintiff  than 
was  required,  and  defendant  has  no  caase  of 
complaint 

[t]  The  sixth  assignment  of  error  Is:  "The  i 
cotirt  erred  In  permitting  the  plaintiff,  Lola 
Bell  Stone,  to  testify  over  defendants  ob- 
jection, timely  interposed,  that  she  never  at  ! 
any  time  got  off  the  car  at  the  place  where  , 
she  fell  on  the  occasion  of  the  accident  of 
which  she  complains."  I 

The  evidence  here  complained  of  was  sd-  | 
misslble  to  show  that  plaintiff  did  not  f^et 
off  or  attempt  to  alight  from  the  car  at  the  | 
place  on  purpose.   This  testimony  was  In-  i 
troduced  after  the  conductor  had  testified.  I 
contradicting  appellee  as  to  the  car  being  | 
crowded,  to  there  being  seats  for  all  passen-  I 
gers,  to  appellee  having  deliberately  walked  j 
to  the  car  door,  and  to  stepping  off  on  the 
ground  and  then  falling.   The  evidence  was 
also  admissible  as  a  circumstance  to  shov 
that  the  conductor  had  In  mind  a  different 
occasion,  and  that  he  was  testifying  about 
some  lady  other  than  appellee. 

The  arguments  relating  to  the  argument 
of  appellee's  counsel  to  the  Jury  present  no 
reversible  error.  They  are  of  such  a  nature  j 
that  the  effect  on  the  Jury  would  not  have 
produced  a  verdict  other  than  the  one  re- 
turned. 

The  Judgment  la  affirmed. 
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BXMAN  et  aL  t.  PGTRUKa!   (No.  5274^) 

<Court  of  OMl  Appeals  of  Texas.  San  Antonio. 
April  29,  m4.) 

L  Ijiuitation  or  Aoriovs  <{  99*)— Suit  to 

Set  .  A8ZDB— Fbauo. 
.  Where  a  grantee  in  a  deed,  dal;  acknowl- 
edged,  ddiverea,  and  recorded,  Went  into  pos- 
session and  dealt  with  the  property  as  his  own, 
the  ri^t  of  the  grantora  to  sue  to  set  aside  the 
deed  on  the  ground  of  fraud  was  barred  by  lim- 
ItatioDG^  where  the  srantors  took  no  action  dur- 
ing their  lifetime,  though  they  lived  more  than 
fire  years,  in  the  absence  of  anything  to  show 
that  they  did  not  know  of  the  frond  at  the  time 
of  the  execution  of  the  deed. 

[Ed.  Mot&— fi'or  other  cases,  Limitation 
of  Actions.  CmL  Dig.  U  477-479 ;  Dec.  Dig.  | 
99.*] 

2.  ACKNOWX^DGMENT   (|  62*) — luPEACHMSBT. 

Where  a  deed  executed  by  husband  and 
wife  was  acknowledged  in  proper  form,  and 
the  DOtatT  who  took  the  wife's  acknowledg- 
ment testified  that  he  acquainted  her  with  the 
contents  of  the  deed,  evidence  that  the  wife, 
who  was  Polish,  coald  not  talk  mach  English, 
and  tiiat  the  notary  could  not  talk  Polisb,  did 
not  justify  the  setting  aside  of  the  deed- 

[Ed.  Note.— For  other  eases,  see  Acknowledg- 
ment, dent  Dig,  fi  S4S-347;  Dec.  Dig.  {  62^*] 

3.  LiiOTATioir  OF  Actions  (|  103*)- EriST- 

BNCE  OF  TBUST— HePODIATION. 

Where  parents  holding  property  in  trust 
SB  common  family  property  of  all  the  children, 
conTeyed  it  to  a  son,  and  the  deed  was  duly  ac- 
knowledged, ddi'vered.  and  recorded,  and  the 
son  entered  into  possession  and  dealt  with 
property  as  his  own,  a  suit  by  the  other  chil- 
dren to  set  aside  the  deed  brought  over  nine 
years  after  the  execntioo  and  recording  of  the 
deed,  and  the  taking  of  possession  by  the  son, 
was  barred  by  limitations. 

t£d.  Note.— For  other  cases,  see  Umitation 
of  Actions.  Cent.  Dig.  |S  500.  506-610;  Dec. 
Dig.  I  103.*] 

4.  Limitation  of  Actidnb  (J  73*)— Disabili- 
ties—Go  vkbtuse. 

Where  female  children  were  married  an^^ 
•ot  legal  age  when  their  brother  obtained  a  deed 
from  the  parents  and  took  possession  and  set 
up  an  adverse  ^aim  to  common  family  proper- 
ty, limitations  ran  against  the  female  children 
by  the  romoval  of  disability  of  covertare. 

[Ed.  Note.— For  other  cases^  see  Limitadon 
of  Actions,  Gent.  Dig.  ||  309-412;  Dec.  Dig. 
i  T3.*l 

,  Appeal  from  District  Court,  Matagorda 
County ;  SamT  J.  Styles,  Judge. 

Action  by  Annie  Ryman  and  others  against 
Thomas  Petruka.  From  a  Judgment  for  de- 
fendant, plaintifTs  appeal.  Affirmed. 

Gaines  &  Corbett  and  W.  D.  Wilson,  all 
«f  Bay  City,  for  appellants.  W.  S.-  Holman, 
of  Bay  City,  and  John  T.  Duncan,  of  La 
Grange,  for  appellee.  - 

CARL,  J.  Appellants,.  Annie  Ryman,  Mary 
'Gola,  Lizzie  Sherrer,  Kate  Lecompte,  and 
Rosa  Gastmeyer,  joined  by  their  husbands, 
sued  their  brother,  Thomas  Petruka,  ap- 
pellee, for  an  interest  in  about  2,000  acres  of 
land  in  Matagorda  county  and  about  1,000 
head  of  cattle  and  tbeir  Increase.  The  plain- 
tiffs and  defendant  below  are  the  children  of 
Joseph  and  Caroline  Petruka,  deceased.  On 


May  23,  1002,  Joseph  «nd  Candlne  Petruka 
^ecuted  a  deed,  wherein  and  whereby  they 
conveyed  all  of  their  land  to  appellee,  and 
appellants  charge  that  this  deed  was  obtain- 
ed by  fraud  of  appellee,  and  that  it  was  with- 
out consideration,  and  that  one  of  the  ez- 
press»]  considerations,  viz.,  the  caring  for 
bis  parents,  was  unperformed,  to  the  extent 
that  Ills  mother  died  of  neglect  It  was  fur- 
ther charged  that  Caroline  Petruka  did  not 
understand  English,  and  that  the  notary  who 
drew  the  deed  and  took  the  acknowledgment 
did  not  understand  the  Polish  language ;  that 
she  could  not  and  did  not  write  her  name, 
and  that  she  was  under  the  impression  that 
the  deed  conveyed  only  the  200-acre  home- 
stead. And  it  was  alleged  that  there  had 
never  been  any  administration  upon  the  es- 
tates of  Joseph  and  Caroline  Petruka,  who, 
it  is  claimed,  died  intestate. 

Appellee  answered  by  general  demurrer, 
general  denial,  and  by  special  pleadings  that 
he  had  actually  earned  the  property  convey- 
ed to  him,  and  that  what  interest  his  father 
and  mother  had  was  conveyed  In  consider- 
ation of  their  appreciatioD  of  his  care,  sup- 
port, and  attention  to  them.  Appellee  fur- 
ther pleaded  that  bis  father  and  mother  left 
a  will  In  which  they  gave  him  all  their  prop- 
erty, and  bequeathed  to  appellants  each  the 
Bum  of  .11400,  and  alleged  and  exhibited  the 
receipts  of  all  of  them,  except  Annie  Ryman, 
and  sbows  that,  while  the  will  ha^  not  l)een 
admitted  to  probate.  It  has  been  filed,  but 
was  not  probated,  because  the  county  judge 
was  disqualified  from  acting,  having  been  at-- 
tomey  for  appellee.  He  also  pleaded  three, 
four,  five  and  ten  years'  limitation  as  to  the 
land  and  the  right  to  sue  therefor.  It  is  al- 
leged that  the  receipts  executed  were  in  full 
of  the  interest  in  the  estate  of  Joseph  and 
Caroline  Petruka. 

In  answer  to  the  pleas  ot  limitation,  ap- 
pellants pleaded  coverture,  and  that  the  land 
and  cattle  were  earned  by  appellants  in  con- 
nection with  Joseph  and  Caroline  Petruka, 
their  parents,  but  that  the  title,  was  taken  in 
their  parents'  name,  and  beld.  in  trust  for 
all  of  them;  that  the  will  was.  witnessed  by 
juUa  Petruka,  appellee's  wife,  who  was  dis- 
qualified  to  act,  and  that  the  will  is  not  (wop- 
erly  executed;  and  that  neitlier.  Joseph  nor 
Caroline  Petruka .  nndeistpod  the  deed  exe- 
cuted, and  that  same  was  procured  by  fraud 
ot  appellee.  It  was' further  alleged  that  the 
receipts  were  not  intended  to  be  in  full  set^ 
tlement,  or  were  other  than  receipts  to  the 
extent  of  $400. 

Appellee  replied  in  a  supplemental  answer, 
excepting  generally,  and  specially  that  the 
right  to  repudiate  said  deed  was  solely  In 
Joseph  and  CaroUne  Petruka,  and  that  more 
than  four  years  bad  elapsed  l>etween  the 
time  same  was  executed  and  recorded  and 
the  death  ot  the  parents,  who  alone  had  the 
right  to  repudiate  same.    He  also  pleaded 
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that  the  will  was  a  family  settlement,  and 
disposed  of  their  property,  and  tiiat  they  bad 
given  their  children  all  they  Intended  they 
should  have,  and  that  the-  land  and  person- 
al property  were  given  to  appdlee  during 
their  lifetime  and  at  about  the  date  of  the 
execution  o^  the  deed,  and  turned  over  to 
him  the  property  in  1902  at  the  date  of  the 
deed. 

The  court  Instructed  the  jury  to  tod  for 
appellee,  which  was  done,  and  Judgment 
thereupon  was  entered  for  the  defendant  at 
the  conclusion  of  the  trial. 

[1]  The  suit  was  filed  September,  1911,  and 
the  deed  executed  by  Joseph  and  Caroline 
Petruka  to  Thomas  Petruka  was  dated  May 
21,  1902,  and  was  ftled  for  record  May  23, 
1902.  In  the  office  of  the  county  clerk  of  Mat- 
agorda county.  Carpline  Petruka  died  some 
time  in  September,  1907,  and  Joseph  Petru- 
ka died  May  23,  1909.  So  it  will  be  seen  that 
Mrs.  Petruka  lived  over  Ave  years  after  the 
execution  and  recording  Of  said  deed,  and 
Joseph  Petruka  lived  seven' years;  and  there 
is  no  evidence  that  either  of  them  ever  ex- 
pressed any  dissatisfaction  with  the  deed  or 
took  any  steps  to  set  the  same  aside.  Dur- 
ing all  those  years  that  deed  was  of  rec- 
ord where  every  one  might  read  it;  and  on 
the  same  day  the  deed  was  executed,  the  will 
was  made.  The  undisputed  evidence  shows 
that,  from  and  after  the  deed  and  will  wer& 
executed,  the  appellee  took  and  held  posses- 
sion of  all  of  the  property,  both  real  and  per- 
sonal, and  dealt  with  It  as  his  own.  The 
deed  was  of  record,  which  was  constructive 
notice  to  every  one  of  its  contents,  and  the 
testimony  of  appellants  shows  that  they  ac- 
tually knew,  or  ought  to  have  known,  from 
the  date  of  the  deed  and  will  that  Tom  Pe- 
truka "got  everything,"  as  they  put  It  All 
of  them,  except  Mrs.  Ryman,  signed  receipts 
to  full  for  the  $400  bequeathed  to  them  in 
the  will,  and  Mrs.  Ryman  thought  she  ought 
to  receive  more.  The  petition  does  not 
charge  that  Joseph  and  Caroline  Petruka  did 
not  know  of  tbe  deed  actually  made  prior  to 
their  death,  nor  is  It  sought  to  excuse  them 
from  failing  to  bring  a  suit  or  to  take  steps 
to  rectify  the  alleged  wrong  before  they  died. 
The  fraud,  If  any  was  practiced,  was  against 
them,  and  not  against  the  children.  It  Is 
not  alleged  that  they  did  not  know  the  con- 
tents of  the  deed  and  will  before  they  died, 
nor  that  they  did  not  know  from  the  very 
day  these  Instromenta  were  executed  up  to 
the  time  they  died  that  Tom  Petruka  had 
gone  Into  possession  and  was  actually  claim- 
ing both  land  and  personal  property. 

The  deed  introduced  shows  ample  consid- 
eration to  support  it,  and  shows  that  it  is 
an  execnted  contract  That  deed  reads,  in 
part,  as  follows :  "The  State  of  Texas,  Coun- 
ty of  Matagorda.  Know  all  men  by  these 
presents,  that  we,  Joseph  Petruclo  and  his 
wife.  Catherine  Petruclo,  of  said  county  and 
state,  for  and  In  consideration  of  the  sum  of 


two  thousand  dollars  to  us  in  hand  paid  by 
Thomas  Petmclo,  and  the  further  consid- 
eration of  the  fact  that  Uie  said  Thanas  Pe- 
tmclo, onr  said  son,  has  remained  with  and 
takm  care  of  ob  In  our  ohL  age  and  man- 
aged and  taken  care  of  oar  propwty  for  ns 
without  any  compenaatlan,  we  have  granted," 
etc. 

Suppose  tiiat  Joseph  and  Caroline  Petruka 
could  have  set  this  deed  aside  as  soon  as  it 
was  placed  upon  record  for  th^,  the  law 
charges  them  with  notice  of  Its  contents.  It 
they  did  not  actually  know  of  the  same;  they 
did  not  do  so.  and  limitation  would  run 
against  them  from  that  date.  And  both  of 
them  were  barred  from  malntainiog  a  suit 
even  at  the  time  Mra.  Petruka  died,  unless 
excused  by  pleading  and  proof  that  they  did 
not  discover  the  fraud,  or  could  not  have 
done  so  by  the  exercise  of  ordinary  care. 

[2]  The  deed,  as  writtra  and  acknowledg- 
ed, is  In  proper  form,  and  the  notary  who 
took  Mrs.  Petruka's  acknowledgment  says  he 
acquainted  her  with  the  contents  of  the  deed. 
And  the  evidence  ottered  to  set  that  deed 
aside  is  totally  insuffldent  Summed  up.  it 
Is  merely  to  the  effect  that  she  could  not  talk 
much  English,  and  that  the  notary  could  not 
talk  the  Polish  language.  Deeds  executed 
with  all  the  formality  of  the' law  will  not  be 
set  aside,  except  upon  <Aeax  and  eonTlndng 
evidence. 

[3]  If  it  be  true  that  as  contended,  Joseph 
and  Caroline  Petruka  held  the  iH«perty  in 
trust  as  the  common  family  property  which 
plaintiffs  helped  to  earn,  then  appellants 
would  have  limitation  running  against  them 
from  May  21,  1902,  until  September,  1911, 
when  the  suit  was  filed;  for  Oies  knew  from 
the  date  of  the  deed  and  will,  as  well  as  the 
recelptis  made  out  and  which  all  of  them 
but  one  signed,  that  Tom  Petruka  claimed 
and  held  everything. 

[4]  But  the  parties  all  knew,  or  on^t  to 
have  known,  from  May  23,  1902,  the  claims 
Tom  Petruka  was  making,  and  that  he  held 
all  the  property  as  his  own.  It  is  not  oiou^ 
to  say  that  plaintifTs  were  laboring  under 
coverture;  for  they  must  know  that  sever- 
al years  ago  a  law  was  passed  which  took 
away  this  defense  as  to  an  adult  married 
woman  and  permitted  limitation  to  run 
against  her.  and  plalntUfs  were  all  married 
and  of  legal  age  when  appellee  took  the  deed 
and  set  ap  adverse  claim  to  all  ttie  pnqwr- 
ty  In  1902.  a  S.  art  6084;  Shook  t.  Lauf- 
er,  100  S.  W.  1042. 

No  sufficient  legal  excuse  la  pleaded  or 
IH-ored  why  Jos^h  and  Caroline  Petruka 
did  not  discover  and  correct  the  alleged 
fraud;  and,  upon  the  showing  made,  they 
were  themselves  barred  at  the  date  of  Mrs. 
Petruka's  death.  And,  If  plaintuts  ever  bad 
any  right  to  maintain  a  salt,  they  were  bar- 
red before  they  brought  it  and  the  court 
properly  instructed  a  veidlcC  tat  deCeiMlant. 

Judgment  !■  affirmed. 


Digitized  by 


Tex.) 


UNITED  Bxmsvouasrr  asbih  op  texas  t.  lawsoh 


718 


UNIiniD  BBNBVOUBMT  ASS'N  Off  TBZAS 
T.  LAWSON  et  aL   (No.  88a) 

(GDvrt  of  Civil  Appeals  ta  Texai.    M  Puo. 
April  28,  1814.   Bcfaearing  Oealed 
May  14.  U14J 

1.  Appkal  ahd  Ehbob  (I  742*>— Bbikts— As- 

SIGNIUSNTB  or  ERBOBn-rPBOFOSITIONS. 

Under  Court  of  OivU  Appeals  Bule  30 
(1^  8.  W.  ziil),  TCQQirlng  Uut  eacb  p<rfnt 
under  each  asBicnmeDt  of  error  shall  be  stated 
as  a  proposition  uolesa  the  assignment  itself 
sufficiently  discloses  the  same,  assignments  that 
the  verdict  is  contrary  to  law  and  that  the 
verdict  and  Jodgment  are  not  supported  by  the 
evidence  fail  to  show  wherein  tne  verdict  and 
judgxaent  are  so  defective,  and,  not  beln^  pre- 
sented widi  appropriate  subjoined  propositions, 
are  insufficient  to  present  any  qaestion  for  re- 
Tiew. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S  3000 ;  Dec.  Dig.  (742*] 

2.  INSUBANCE  (S  813*)— Benetit  Ceetifioatb 
— Actions— Pabtikb. 

Where  defendant  issned  a  benefit  certificate 
Insnrinx  the  life  of  deceased  in  favor  of  her 
husband,  from  whom  deceased  was  divorced,  the 
husband  was  a  prope^  bat  not  a  necessary  or 
indiapensahle,  party  in  a  suit  by  deceased's 
ehildreo  to  recover  the  amount  of  the  certiflcste ; 
and  hence  plaintiffs  were  entitled  to  dismiss 
as  to  the  husband  if  they  so  desired. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1994 ;  Dec.  Dig.  «  813*] 

3.  Appeal  and  Esbob  (|  544*)— Bjbvebw^ 
Recobd— Bixjc  OF  Exceptions— Nbcbssitt. 

Ad  order  orermlix^  a  plea  of  privilege, 
though  noting  an  ezcepBon,  is  not  reviewable 
in  the  absence  of  a  bUl  of  exceptions  disclos- 
ing the  facts  on  which  the  court  acted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  M  2412-2415,  2417-2420, 
2422-2426.  2428,  2478.  2479:  Dec  Dif.  |  544.*j 

4.  AimAj;  AND  BnoB  Q  600*)— Soon  or  Re- 
view—Ritlinos. 

An  assignment  to  the  overruling  of  a  plea 
setting  up  ttie  pendency  of  a  suit  in  another 
county  OB  the  same  cause  cannot  be  sustained, 
where  it  does  not  appear  that  any  action  was 
taken  by  the  trial  court  on  the  plea,  and  the 
transcript  does  not  show  any  exception  with  re- 
lation thereto. 

[Ed.  Note.— For  other  cans,  aee  Appeal  and 
Error.  Cant  Dlf.  H  228f^^S;  Dee.  Dig.  | 
BOO.*] 

Appeal  from  District  Court,  Harris  Coun- 
tr;  Chas.  B.  Adie,  Judge. 

Aetl<ai  by  WllUs  W.  Uiwaon  and  others 
against  the  United  Benevolent  Association 
of  TaaoL  7iidginCTt  tor  plalntUEs,  and  de- 
fendant appeals.  Affirmed. 

Morris  Rector,  of  Ft  Worth,  for  appellant 
Ward  &  Ward,  of  Houston,  for  appellees. 

HIGGINS.  J.  AppeUant  Issued  its  benefit 
certificate  Insuring  the  life  of  Margaret  £. 
LawBon  In  favor  of  her  husband,  Jamea  W. 
liBwson.  The  parties  were  afterwards  di- 
vorced, and  on  August  21,  1912,  Mrs.  Lawson 
died.  This  la  a  suit  by  ber  children  to  re- 
cover of  the  insurer  the  amonnt  of  the  oer* 
tificate. 

[1]  The  fliBt  aasigament  is  that  the  Yet- 
dlct  Is  eontrarr  to  the  lav;  the  second  is 
that  the  verdict  and  Judgment  are  not  sup* 


ported  hy  the  evMance.  TikBj  are  submit- 
ted as  propositions.  Under  the  former  prac- 
tice, asaliputtents  conuAaining  of  the  insnl- 
fldency  of  the  evidence  or  that  the  Judgment 
was  contrary  to  the  law  were  required  to 
particularise  and  point  out  iu  what  respect 
the  evidence  was  Insufiident  or  the  Judg- 
ment contrary  to  the  law.  Possibly  this 
role  as  to  the  sufficiency  of  sndi  an  assign- 
ment has  been  changed  by  Acts  of  lOlS,  Beg. 
Session,  p.  276.  But  It  does  not  alter  Bule  30 
of  the  Courts  of  avll  Appeal  (142  S.  W.  xiil), 
which  reanlres  that  each  point  under  each 
assignment  ehall  be  stated  as  a  proposition 
unless  the  assignment  Itself  sufficiently  dis- 
closes the  same.  Assignments  of  such  gen- 
eral nature  as  those  Indicated  do  not  dis- 
close the  point  and  in  such  case  the  points 
In  the  assignment  must  be  presented  by  ap- 
propriate subjoined  propositions.  Since  the 
assignments  themselves  do  not  disclose  the 
point,  they  cannot  be  treated  as  proposltlous, 
and  for  failure  to  support  same  by  appro- 
priate propositions,  they  are  not  entitled  to 
consideration  and  will  not  be  considered. 

[2]  PlalntifFs  originally  made  James  W. 
Lawson  a  party  defendant  and  thereafter  en- 
tered a  dismissal  as  to  him.  He  was  a  prop- 
er but  not  an  indispensable  or  necessary 
I>arty.  Plalntifrs  had  a  right  to  dismiss  as  to 
James  W.  Lawson,  if  they  saw  fit  to  do  so. 
Such  dismissal  did  not  In  any  wise  affect  ap- 
pellant's right,  by  cross-action  against  him, 
to  have  had  him  retained  as  a  party  and  the 
conflicting  claims  of  the  parties.  If  any,  ad- 
judicated. By  proper  and  timely  action  ap- 
pellant could  have  preserved  this  right  If 
it  did  not  do  so,  it  was  Its  own  fault  The 
third  aasignment,  which  complains  of  plaio- 
tUTs  dismissal  as  to  James  W.  Lawson,  Is 
therefore  overruled. 

[3]  The  fourth  assignment  complains  of  the 
overruling  of  a  plea  of  privilege.  The  order 
overruling  the  same  notes  an  exception  there- 
to, but  there  is  no  bill  of  exception  disclos- 
ing the  facts  upcm  which  the  court  acted,  and 
in  the  absence  thereof  the  matter  cannot  be 
reviewed. 

The  fifth  assignment  is  submitted  as  a 
proposition.  As  such  It  is  Insuffldent  be- 
cause It  does  not  disclose  the  point  or  reason 
why  it  is  contended  the  court  erred  in  the 
action  to  which  the  assignment  relates.  For 
this  reason  it  will  not  be  considered. 

[4]  The  sixth  assignment  complains  of  the 
action  of  the  court  in  overruling  a  plea  set- 
ting up  the  pendency  of  a  suit  in  Tarrant 
county  based  upon  the  same  certificate  upon 
which  the  present  suit  Is  based.  Our  atten- 
tion is  not  called  to  any  action  of  the  court 
upon  mcti  plea,  nor  of  any  esccqitlDn  In  rMa- 
tlon  thereto,  and  oor  exandsatlon  of  Uie  tran- 
script does  not  discloBB  any.  In  this  condi- 
tion of  the  record  the  assignment  of  necessity 
most  be  overruled. 

Tlw  petition  is  not  subject  to  a  gttiftral  de- 
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murrer  as  Is  contended  under  the  seventh  aa- 
Blgnment  Hatch  t.  Hatch,  85  Tex.  Civ.  App. 
878, 80  S.  W.  411;  Gheeres  Anders,  87 
287,  28  S.  W.  274,  47  Am.  SL  Bepi.  107; 
Schonfleld  r.  Tatner,  75  Tex.  824,  12  S.  W. 
626,  7  L.  B.  A.  189l  Lamum  and  Bmuford 
were  not  Indispensable  parties,  for  which 
reason  the  eighth  as^gnment  is  OTermled. 

The  ninth  and  tenth  assignments  are  not 
supported  by  statements  as  die  rules  require 
and  are  not  oonsldered. 

The  eleventh  assignment  Is  submitted  as  a 
proposltloiL  As  such  It  Is  multifarlons. 
Neither  is  It  supported  by  such  statemrat  as 
the  rules  require.  It  Is  not  considered. 

Afflzmed. 


WESTERN  UKION  TELGQBAPH  00.  t. 

OATHET.    {No.  5267.) 

(Court  of  Civil  Appeals  of  Texaa   San  Antooio. 
April  29,  1914.) 

1.  Teleobaphs  and  Tklephoneb  (S  74*)— Ac- 
tions FOB  DBULT — InsTBUCTIONS. 

Wbere  plaintiff  claimed  that  defendant's 
failure  to  deliver  on  the  15tfa  a  message  an- 
nouncing the  death  of  his  mother  prevented  him 
from  attending  her  funeral,  bot  claimed  no  dam- 
ages because  of  defendant's  failure  to  deliver  it 
on  the  following  day,  it  having  not  reached  the 
delivering  office  till  the  16th.  a  charge  to  find 
for  plaintiff,  if  defendant. was  negligent  in  deliv- 
ering the  message  within  a  reasonable  time  after 
receipt  at  its  destination.  Is  erroneous,  though 
other  charges  stated  that  plaintifF  could  only 
recover  for  n^ligence  occurring  on  the  16th,  for 
BDcb  charge  might  have  misled  the  jury  to  l>e- 
Here  that  the  court  was  of  the  opinion  that  the 
message  was  received  at  its  destination  on  the 
15th  instead  of  the  16th,  and  tended  to  allow 
a  recovery  for  negligence  not  counted  upon. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  77 ;  Dec  Dig.  i 
74.  •] 

2,  Trial  (5  296*)— Inbtbuctions— Errob. 

Where  correct  charges  do  not  refer  to  or 
modify  an  erroneous  charge  which  is  in  direct 
contradiotloD,  the  two  cannot  be  reconciled  and 
judgment  must  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
^.^^1  705^718.  71S,  716,  718;  Dec.  Dig.  1 

8.  TBIAL  260*)— iNSTBUCnOHS— Reqcest. 

The  refusal  of  a  requested  charge  covered 
by  the  charge  given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  651-659;  Dec.  Dig.  §  260.*] 

4.  Telegraphs  and  Teuphones  (S  37*)— 
Tbamsmissiom— DuTT  OF  Telegbaph  Com- 

PANT. 

A  telegraph  company  is  bound  only  to  ex- 
ercise ordinary  care  to  transmit  and  deliver 
a  message  within  a  reasonable  time  and  is  not 
under  the  absolute  duty  of  so  doing. 

[Ed.  Note, — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  SS  ^3,  24,  29,  30, 
32;   Dec.  Dig.  S  37.*] 

Appeal  from  District  Court,  Austin  Coun- 
ty ;  Frank  S.  Roberts,  Judge. 

Action  by  Z.  W.  Cathey  against  the  West- 
em  Union  Telegraph  Company.  From  a 
Judgmrat  for  plaintiff,  defendant  appeals. 
Beversed  and  remanded. 


Hume  ft  Hume,  of  Houston,  fer  appellant 

C  G.  Kmeger,  of  B^Iville,  for  appellee. 

VLT.  C.  J.  Th^  Is  a  suit  for  damagei 
arising  from  a  failure  to  deliver  «  message 
Informing  appellee  of  the  death  of  his  moth- 
er In  Arkansas,  and  by  snch  failure  prevent- 
ing him  from  attending  her  funeral.  The 
cause  was  tried  by  jury  and  resulted  in  a 
verdict  and  Judgment  for  appellee  la  the 
sum  of  1900. 

Zt  was  alleged  in  the  petition  that  the 
message  was  delivered  to  an  agent  of  appel- 
lant at  Huntington,  Tex.,  by  Knight  and 
Lynn,  brothers-in-law,  to  appellee  to  be  trans- 
mitted to  him,  care  of  Dr.  Steck,  at  Bell- 
Tiile,  Tex.;  that  the  message  was  ddivered  to 
said  agent  at  about  10  o'clock  a.  m.  on  De- 
cember 16,  1911;  that  if  the  message  had 
been  promptly  delivered  to  Dr.  Steck,  the  lat- 
ter would  have  immediately  notified  appel- 
lee of  its  contents,  or  would  have  sent  the 
message  to  him  at  Buckbom,  where  he  re- 
sided, some  six  or'  seven  miles  from  Bell- 
viUe;  that  Steck  Uved  in  BelMlle;  that 
there  was  a  telephone  Une  from  BellvUle  to 
Buckhorn;  and  It  was  further  alleged: 
"Plaintiff  farther  shows  to  the  court  that, 
if  the  defendant  had  promptly  transmitted 
and  delivered  said  message  as  It  was  bound 
to  do,  thla  plaintiff  could  have  and  would 
have  taken  the  H.  A  T.  C.  Bailway  Company's 
passenger  train  at  Hempstead  at  about  11 
o'clock  p.  m.  of  December  15,  1911,  and  gone 
to  Dallas,  Tex.,  where  he  could  and  would 
hare  taken  the  Texas  ft  Padflc  Railway 
Company's  passenger  train  and  gone  to  Tex- 
arkana,  and  at  Texarkana  he  would  and 
could  hare  taken  the  Iron  Mountain  Rail- 
way Company's  passenger  train  and  gone  to 
Prescott,  Ark.,  and  at  Prescott,  Ark.,  be 
would  and  could  have  taken  a  team  or  auto- 
mobile and  gone  to  his  mother's  home  in 
time  to  have  viewed  her  remains  and  attend- 
ed her  funeral,  or  the  plaintiff  could  bave 
taken  the  G.,  C.  ft  S.  F.  Railway  Company's 
passoiger  train  at  BellvUle,  Tex.,  at  11:30 
p.  m.  December  15,  1011,  and  reached  Dallas 
at  about  7  a.  m.  December  16,  1011,  and  at 
Dallas  could  have  taken  the  Texas  ft  Pacific 
passenger  train  and  gone  to  Texarkana,  and 
at  Texarkana  could  and  would  have  taken 
the  Iron  Mountain  Railway  Company's  pas- 
senger train  for  Prescott,  Ark.,  where  he 
would  and  coald  have  taken  a  team  and 
reached  the  home  of  his  mother  on  the  morn- 
ing of  December  17,  1911,  In  time  to  have 
viewed  her  remains  end  attended  her  funeral, 
as  the  trains  above  mentioned  made  dose 
connections  with  each  other.  Plaintiff  far- 
ther shows  to  the  court  tliat  be  could  and 
would  have  made  and  he  can  now  make  the 
trip  either  from  BellvUle,  Tex.,  or  from 
Hempstead,  Tex.,  'by  either  of  the  routes 
above  stated  in  22  or  23  hours  time." 

[1,3]  The  evidence  showed  without  con- 
tradiction that  the  message  was  not  re- 


•For  othH  casM  m*  lamt  tqpit  ud  uotha  NUHBBR  to  Dm.  Dig.  *  Am.  Dig.  Kay-No.  SwMi  *  B«'r  ladms 

Digitized  by  Google 


Tex.) 


IiAKBSIDE  IBB.  00.  t.  KIBBT 


715 


celved  at  B^vUle,  by  the  agent  at  that 
place,  until  on  the  morning  of  December  16, 
1911,  between  8  and  9  o'clock.  The  measage 
was  never  delivered,  and  if  It  had  been 
promptly  delivered  after  reaching  BellvUle, 
to  appellee,  it  would  have  availed  him  uoth- 
tng,  as  he  places  his  cause  of  action  on  the 
failure  to  deliver  the  message  on  December 
16,  1911,  ao  that  he  could  have  left  on  the 
night  of  that  day  at  certain  bottr&  It  Is 
not  claimed  that  there  was  any  causal  con- 
nection between  the  negligence  in  delivery  on 
December  16th  and  the  damages  claimed,  but 
the  cause  of  action  rests  on  a  failure  to  de- 
liver on  December  16th.  The  court,  at  the 
request  of  appellant,  instructed  the  jury 
that  appellee  had  no  cause  of  action  unless 
the  message  was  received  by  appellant  In 
time  to  liave  transmitted  it  to  Steck  at  Bell- 
vUle before  6  o'clock  p.  m.  on  December  l&th, 
the  hour  at  which  the  office  of  appellant  at 
that  place  closed.  All  of  the  evidence  tend- 
ed to  show  that.  If  there  was  delay  that  re- 
sulted In  damage.  It  arose  before  the  message 
reached  Bellville,  and  also  showed  that  the 
message  did  not  reach  Bellville  until  the 
morning  of  December  16th. 

With  the  evidence  making  out  that  state  of 
case,  the  court  instructed  the  jury  to  find  for 
appellee  If  appellant  was  negligent  in  deliver- 
ing the  message  to  Steck  "within  a  reason- 
able time  after  having  received  the  same  at 
Bellville."  That  was  error,  and  it  was  not 
Corrected  by  charges  to  the  effect  that  ap- 
pellee could  only  recover  for  negligence  on 
December  15th,  because  it  may  have  caused 
the  jury  to  believe  that  the  court  was  of  the 
opinion  that,  although  the  agent  had  sworn 
that  the  message  was  not  received  until  the 
morning  of  December  16th,  it  was  received 
by  him  on  December  15th.  The  erroneous 
charge  was  directly  In  conflict  with  other 
parts  of  the  court's  charge  as  well  as  the 
special  charge.  They  cannot  be  reconciled 
and  must  lead  to  a  reversal.  Baker  v.  Ashe, 
80  Tex.  356,  16  S.  W.  36.  When  a  positive  er- 
ror is  fbuud  In  one  paragraph  of  the  charge 
of  the  court,  it  is  not  .corrected  by  another 
paragraph,  which  does  not  refer  to  and 
modify  the  erroneous  charge.  Railway  v. 
Robinson,  73  Tex.  277,  11  S.  W.  327;  Reed 
V.  W.  tJ.  Telegraph  Company,  31  Tex.  Civ. 
App.  116,  71  S.  W.  389 ;  Railway  t.  Sodgers, 
89  Tex.  675,  36  S.  W.  243. 

[3]  The  second  assignment  of  error  is  over- 
ruled. The  court  charged  in  effect  as  re- 
quested in  the  charge,  the  rejection  of  which 
la  complained  of  In  the  assignment 

[4]  A  telegraph  company  is  under  obliga- 
tions to  exercise  ordinary  care  In  the  trana- 
misslon  and  delivery  of  messages  committed 
to  its  care,  and  the  court  erred  in  charging 
the  juiry  that:  "Whenever  a  telegraph  com- 
pany accepts  a  message  for  transmission  and 
delivery,  It  Is  Its  duty  to  deliver  the  same 
within  its  tree  delivery  limits  within  a  rea- 
sonable time  after  the  same  la  received,  bnt 


it  Is  not  bound  to  deliver  such  message  be- 
yond its  free  delivery  limits."  Instead  of 
holding  appellant  to  the  exercise  of  ordinary 
care  in  the  transmission  and  delivery  of  the 
message,  the  charge  imposed  upon  It  the  ab- 
solute duty  of  delivering  the  message  within 
a  reasonable  time.  W.  U.  Telegraph  Co.  v. 
Rosentreter,  80  Tex.  406,  15  S.  W,  1048,  26 
Am.  SL  Rep.  759;  W.  U.  Telegraph  Co.  v. 
Hays,  63  S.  W.  171;  Hargrave  v.  Telegraph 
Co.,  60  S.  W.  687. 

The  other  assignments  of  error  are  over- 
ruled. 

The  judgment  Is  reversed,  and  tlie  cause 
remanded. 


LAKESIDE  IRR.  CO.  v.  KIRBT.t 
(No.  5282.) 

(Court  of  Civil  Appeals  of  Tezaa   San  Antonio. 
April  15,  1<)14.    Rehearing  Denied 
Hay  IS.  1914.) 

1.  Watekb  and  Wateb  Courses  d  ISZ*)— 

PbESCBIPTIVE  RlOHTB— Pi^DINO. 

It  bavins  been  only  three  years  before  com- 
mencement 01  the  injunction  suit  when  defend- 
ant was  incorporated,  and  Its  answer  not  alleg- 
ing that  its  predecessor  in  title  claimed  or  ex- 
ercised the  sole  right  to  pump  water  oQt  of  the 
lake,  hut  merely  that  U  had  done  so,  the  issue 
of  it  having  acquired  a  nrescriptive  right  to 
take  all  the  water  from  the  lake  for  Irrigation 
is  not  raised. 

[Ed.  Note.— For  other  casea,  see  Waters  and 
Water  Courses.  Cent.  Dig.  15G,  157;  Dec. 
Dig.  S  152.*] 

2.  Waters  and  Water  Courses  (|  152»)— 
Pbescriftivb  Riohi^Bvidence. 

Evidence  in  an  injuoctioo  auit  held  insaffi- 
dent  to  show  a  prescriptive  right,  by  exercise 
thereof  for  ten  years  by  defendant  and  its  prede- 
cessor, prior  to  the  suit,  to  take  all  the  water 
from  a  lake  for  Irrigation. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  fiS  156.  157;  Dec. 
Dig.  i  152.*] 

3.  Plbadino  ({  216")  — Gesbbai.  Demubbeb 
TO  Petition. 

Matters  not  alleged  in  the  petition  cannot 
be  considered  in  support  of  a  general  demurrer 
to  it. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SS  535-53!);  Dec.  Dig.  S  216.*] 

4.  Watebs  and  Water  Courses  (S  114*)— 
Diversion— Injunction  — Adequate  Rbm- 
Env  AT  Law. 

The  remedy  by  action  for  damages  for 
divcrsinn  of  waters,  not  being  aa  practical  and 
efficient  to  the  ends  of  justice  and  its  prompt 
administration  aa  that  of  injanetlon.  inade- 
quate. 

WEd.  Note.— For  other  caaes.  see  Waters  and 
ater  Courses,  Gent  Dig.  f|  124,  125;  Dee. 
Dig.  I  114.*1 

6.  Waters  and  Water  Coubses  (8  114*)— 
Diversion— Injunction —Adequate  Rem- 
edy AT  Law. 

Under  the  statute  an  injunction  Is  author- 
ized though  there  be  an  adequate  remedy  at 
law. 

TEd.  Note.— For  other  casea,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {{  124,  12B;  Dec. 
Dig.  I  114.*1 

8.  Waters  anh  Water  Courses  (S  247*)- 
Injunction  Suits— Necessary  Parties. 
Persons  whom  defendant  has  contracted  to 
furnish  water,  without  any  provision  as  to  the 
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source  thereof,  are  not  neceflaary  partiM  to  a 
aait  to  eojoin  It  from  pnmpinK  trom  a  lake 
more  water  than  it  pumps  into  It;  an  injunc- 
tion  not  preventing  it  from  fulfilling  the  con- 
tracts, or  prejudidng  their  rights  thereunder. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  1  814;  Dec  Dig. 
I  247.*] 

7.  Wattbs  and  Watbb  Cotteses  (S  240*)— 

SXiTVTOBT  APPBOFBIATION. 

An  irrigation  company  was  not  a  statutory 
appropriator  of  waters  from  a  lake,  though  ft 

Sumped  water  trom  a  river  into  a  canal  leading 
ito  a  lake,  and  then  pumped  from  the  lake ;  its 
irrigation  affidavit  stating  the  water  was  to  be 
appropriated  from  the  river. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Conraea.  Dec.  Dig.  f  240.*] 

8.  Watebs  and  Wateb  Ooubsbs  100*)— 
Naturai.  Lakes  —  Dxvkbsion  —  Biobtb  or 

Owkbbs  of  Bed. 

A  person  owning  part  of  the  bed  of  a  nat- 
ural lake,  valuable  with  the  water  on  it  and 
worthless  without  it,  has  a  right  to  have  the 
water  maintained  at  its  natural  level,  unless 
lowered  by  another  riparian  owner  for  riparian 
uses ;  so  that  the  owner  of  another  part  of  the 
bed  may  not  divert  the  water  to  irrigate  non- 
riparian  lands,  when  this  injuriously  atfectfl  the 
rights  <a  ti^e  first  owner. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses.  Cent  IMg.  K  118^  119,  121; 
Dec.  Dig.  1 109.*] 

9.  JUDaVKKT  (8  252*)-4*BATEB. 

Belief  other  than  that  specifically  prayed 
for  may  be  granted  nnder  the  further  inmyer 
for  general  relief. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  441.  442;  Dec  Dig.  I  252*] 

Appeal   from   District  Court,  Colorado 

County;  M.  Kennon,  Judge. 

Suit  by  John  H.  Kirby  against  tbe  Lakeside 
Irrigation  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

W.  L.  Adkins  and  J.  J.  Mansfldd.  both  of 
Columbus,  for  appellant  A,  J.  Wirtz,  of 
Eagle  Lake,  and  Blng,  Oarotbers  ft  Brown, 
ot  Houston,  for  ai^^ee. 


HOUBSUND,  J.  Tbls  appeal  is  from  a 
Judgment  permanently  and  perpetually  en- 
joining appellant  from  diverting  water  from 
Eagle  Lake  in  such  a  way  as  to  lower  the 
level  thereof  and  from  pumping  any  water 
out  of  said  lake  unless  It  concurrently  pumps 
an  equal  amount  of  water  Into  the  same. 
Eagle  Lake  Is  a  natural  lake  with  a  normal 
area  of  1,250  acres  or  more,  entirely  owned 
by  private  citizens.  The  appellee  owns  700 
acres  out  of  the  P.  Reels  surrey,  Including 
552  acres  covered  by  the  waters  of  the  lake 
and  148  acres  bordering  on  the  lake.  Appel- 
lant owns  452  acres  out  of  the  McLaln  &  Mc- 
Nair  league  covered  by  the  waters  of  the  lake 
and  adjoining  appellee's  land.  The  remain- 
der of  the  lake  is  owned  by  other  persons. 
Appellant,  an  Irrigation  company  chartered 
under  the  laws  of  this  state,  owns  a'  pumping 
plant  on  the  Colorado  river  and  carries  the 
river  water  about  two  miles  through  a  ditch 
to  Moore's  branch,  an  arm  of  the  lake  on  the 


west  side.  On  the  east  aide  of  ttie  lake  tbe 
ai^^nt  bas  another  pumtdog  plant  by 
wblcb  It  pumps  tbe  water  tbrougb  Its  canals 
to  consumers  ovraing  rice  fields  on  surveys 
not  riparian  to  the  lake.  Appellant  was  in- 
corporated in  1909,  at  which  time  it  twnght 
the  pumping  plants  and  canal  system  of  the 
Eagle  Lake  Rice  Irrigation  Company.  There- 
after, until  the  spring  of  1912,  It  pumped  the 
lake  almost  dry  each  year.  At  said  time  the 
lake  was  ftill,  and  when  appellant  began 
pumping  appellee  filed  this  snlt,  and  on  Hay 
24,  1912,  a  temporary  Injunction  was  grant- 
ed restralnit^  appelant  frcun  further  lower- 
ing tbe  level  of  the  waters  of  the  lake.  Ap- 
pellant's liver  pump  has  a  Gapadty  of  40,000 
gallons  per  minute,  and  Its  two  lake  pumps 
together  are  capable  of  pumping  36,000  gallons 
per  minute,  and  since  May  24, 191^  appdlant 
has  pumped  into  the  lake  as  much  water  as 
It  pnnqwd  out  Appellee  alleged  that  his  TOO 
acres  constitute  a  very  valuable  bunting  and 
fishing  preserve  when  the  lake  Is  in  Its  nor- 
mal condition,  and  will  produce  an  Income 
ot  about  $2,S00  from  the  sale  of  huntfog  and 
fishing  privll^es,  but,  if  tbe  water  Is  unduly 
lowered,  tbe  tract  becomes  useless  and  value- 
less,  and  rank  weeds  and  Tegetatton  spring 
up  in  the  bottom,  choking  same  up  and  do- 
ing permanent  and  irreparable  injury  there- 
to ;  that  defendant  owns  no  farming  land 
riparian  to  or  adjacent  to  tbe  lake,  and  does 
hot  use  any  water  pumped  from  said  lake  to 
Irrigate  land  riparian  to  same,  but  carries  the 
water  to  lands  remote  therefrom,  where  it 
sells  the  water  to  various  nonrlparlan  owners 
to  irrigate  their  rice  lands.  These  allegations 
were  sustained  by  proof.  It  was  also  alleged 
that  plaintiff  owns  valuable  farming  land 
bordering  on  the  lake.  The  proof  showed 
that  plaintlCC  and  one  Womnck  own  a  1,000- 
acre  tract  In  the  McLaln  &  McNalr  tract; 
tbelr  land  being  close  to  the  lake,  so  that 
when  It  was  extra  full  the  water  touched  said 
land. 

Defendant  filed  a  general  demurrer,  a  spe- 
cial exception,  a  general  denial,  a  plea  ot 
prescriptive  right  to 'use  all  tbe  water,  and 
pleaded:  That  Its  vendor,  the  Eagle  Lake 
Rice  Irrigation  Company,  obtained  a  charter 
in  1900  as  a  public  service  Irrigation  com- 
pany, and  complied  with  title  73,  c  2,  of  the 
Revised  Statutes,  in  establishing  its  cannis 
and  right  to  take  water  from  Elagle  Lake, 
which  charter  provided  that  "the  general  of- 
fice of  said  corporation  and  its  principal 
place  of  business  shall  be  at  BJagle  Lake,  Colo- 
rado coimty,  Texas,  and  the  head  gate  of  said 
canal  ia  to  be  constructed  on  the  east  bank 
of  the  Colorado  river  near  the  west  corner 
of  the  McLain  &  McNair  league,  in  Col(wado 
county,  Texas,  and  thence  the  water  Is  to 
be  conducted  In  a  surface  canal  into  a  nat- 
ural lake,  named  Eagle  Lake;  another  head 
gate  and  pumping  station  is  to  be  erected 
on  the  east  margin  of  the  said  Eai^e  I^e 
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on  or  neBT  ttie  cast  coma  of  the  aM  iMgoB,  | 
—from  tbence  tbe  canal  is  to  be  run  east- 1 
wards  with  two  prongs,  total  aggregate 
length  about  twenty  mllea."  That  said  com- 
ponr  operated  said  Irrigation  idant  for  sev- 
eral years,  and  more  than  12  years  preced* 
lug  tiie  filing  of  the  snlt  defradant  bought 
the  property  and  francihlaes  of  aald  company, 
pTQCored  a  <diarter  for  the  pinrpoee  of  operat- 
ing aam^  and  ever  since  has  opwated  said 
plant  and  taken  water  from  said  lak^  and 
by  sndi  purdiaae  became  the  owner  of  4B2 
acres  of  land,  covered  by  a  large  part  of  the 
waters  of  said  lake;  one  line  of  said  land 
extodlng  across  the  lake  near  its  center,  the 
defendant  owning  land  on  both  tides  of  the 
lake  at  the  termini  of  said  line.  Tbat  de- 
fendant went  Into  actual  possession  of  said 
lands,  right  of  ways,  canals,  pumping  plant, 
and  property,  and  has  ever  since  continued  in 
possession  thereof,  operating  the  pumping 
plants  and  taking  water  from  the  lake  for  ir- 
rigation purposes,  having  the  peaceable,  open, 
Dotortooa,  exduslre^  unintemoitod,  and  ad- 
rerse  poosesslon  of  said  canals  and  property 
with  the  knowledge  of  plaintiff  and  those  un- 
der whCMtt  he  dalms,  extending  over  a  period 
of  more  than  12  years  next  preceding  the  fil- 
ing of  the  suit,  and  has  been  the  sole  taker 
of  water  from  said  lake  during  said  time, 
wherefore  defendant  again  asserted  Its  plea 
of  prescrlptiTe  right  The  final  Judgment, 
appealed  from,  was  rendered  on  September 
18,  1913. 

[1 , 2]  By  its  first  atisignment  of  error  ap- 
pelant contmds  that  the  Judgment  is  er- 
roneous  because  the  evidence  shows  that  it 
had  acQuired  a  right  by  prescriptlou  to  take 
all  the  water  from  Eagle  Lake  for  the  pur- 
poses of  Irrigation.   This  contention  cannot 
be  sustained.  Appellant  failed  to  plead  that 
its  predecessor  in  Interest  claimed  or  exer- 
dsed  the  sole  right  to  ptmip  water  out  of 
said  lake,  but  merely  that  appelant  had  done 
80,  while  the  proof  shows  that  appellant  did 
Dot  come  into  existence  until  March,  1900. 
But  if  the  pleading  had  raised  the  issue,  the 
evidence  faUs  to  show  that  the  Eagle  Lake 
Rice  Irrigation  Company  and  appellant  to- 
setber  exercised  for  ten  yeais  prior  to  the  filing 
of  the  suit  the  rights  so  claimed.  Appellee  ac- 
quired title  to  his  700  acres  in  1908  from  the 
estate  of  Wm.  Dunovant.   Dunovant  pumped 
wftter  out  of  the  lake  -in  1901  and  1902,  and 
was  pumping  in  August.  1902,  when  he  died. 
His  administrators  pumped  water  out  of  the 
lake  in  1903  with  three  pomps,  one  20-lnch, 
one  18-inch,  and  the  other  a  12-incb  pump. 
"Cbe  20-inch  pump  had  a  capacity  of  about 
15,000  gallons  per  minute.    This  suit  was 
filed  Hay  12,  1012.   It  further  appears  that 
appellant  has  never  denied  or  questioned 
the  right  of  Dunovant  or  Kirby  to  the  waters 
of  the  lake.   During  some  years  appellant's 
predecessor  pumped  practically  all  of  its 
water  from  the  river  for  the  entire  year. 
In  1906  or  1007,  Kirby  had  a  conversation 


with  the  president  of  fiie  Ba|^  LakA  Bice 
Irrigation  Company,  in  which  be  complained 
of  the  lowering  <tf  the  water  by  aald  com- 
pany, and  BBld  president  told  Um  they  had 
not  put  in  quite  as .  mudk  water  as  they 
had  taken  out,  but  that  the  matter  would 
come  out  all  right  Elrby's  understanding 
of  said  iwesldent's  statemoit  was  that  such 
company  was  to  put  In  as  mudi  water  as 
it  took  out.  and  no  daim  waa  made  to  him 
Uiat  Uie  company  had  the  right  to  pump  all 
the  water  out  of  tbe  lake.  Ttie  testimony 
Is  wholly  insufBcient  to  diow  any  prescrip- 
tive tU^t  to  pump  all  tbe  water  out  of  the 
lake. 

[I]  Tko  seotHOd  asBignment  omnplalns  of 
the  overruling  of  the  general  demurrer.  The 
first  proposition  reads  as  follows:  "As  the 
unappropziated  waters  of  tiie  streams  of  Tex- 
as belong  to  the  public  for  the  purposes  of  Irri- 
gation, If  an>ellee  owns  land  susceptible  of  cul- 
tivation riparian  to  Bagle  Lake  aa  alleged  by 
him  thm  all  water  not  reasonably  needed  or 
appropriated  by  appellee,  to  be  proved  by  him, 
for  domestic  purposes,  stock  raising,  and  to 
irrigate  such  land,  is  subject  to  appellant's 
statutory  appropriation,  or  where  it  appears 
that  zvpaiM  is  not  making,  or  contemplates 
the  making,  of  any  such  use,  appellant's  ap- 
propriation cannot  be  enjoined." 

We  find  no  allegations  In  the  petition  to 
which  this  proposition  can  be  applied.  The 
petition  discloses  no  statutory  appropriation 
by  appellant,  nor  any  allegation  that  the  wa- 
ters of  the  lake  are  subject  to  appropriation 
under  the  stetute. 

[4, 1]  By  the  second  proposition  It  is  con- 
tended the  allegations  show  that  appellee  had 
a  legal  remedy  for  damages  and  was  there- 
fore not  entitled  to  an  injunction.  The  rem- 
edy of  suit  for  damages  would  be  inadequate, 
under  tbe  facts  alleged ;  that  Is,  not  as  prac- 
tical and  efllclent  to  the  ends  of  Justice  and 
its  prompt  administration  as  would  that  of 
injunction.  In  addition,  under  our  statute 
;  an  injunction  is  authorized  though  there  be 
an  adequate  legal  remedy.  Sumner  v.  Craw- 
ford. 91  Tex.  129,  41  S.  W.  994;  SuUivan  v. 
Dooley,  31  Tex.  Civ.  App.  589,  73  S.  W.  82 ; 
Santa  Rosa  Irrigation  Ca  v.  Fecos  River  Irr. 
Co..  92  S.  W.  1015. 

[>]  The  third  assignment  reads  as  follows: 
"The  court  erred  In  rendering  Judgment  en- 
Joining  the  defendant,  Lakeside  Irrigation 
Company,  from  furnishing  water  from  Eagle 
Lake  to  the  lands  of  various  persons  who  are 
entitled  to  such  water  under  contracts  with 
defendant  to  furnish  same  as  long  as  de- 
fendant's canal  should  be  operated,  and 
which  persons  are  not  parties  to  this  suit" 

The  contracts  do  not  provide  that  water 
is  to  be  furnished  from  Eagle  Lake,  and  the 
appellant  is  not  restrained  from  furnishing 
water  to  those  with  whom  It  has  contracts. 
It  is  undisputed  that  said  persons  have  no 
riparian  rights  in  the  waters  of  the  lake,  and 
we  cannot  see  that  it  Is  any  concern  of  theirs 
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whether  appellant  Is  required  to  pump  Into 
the  lake  as  much  water  as  It  takes  out.  l!1ie 
Injunction  does  not  prevent  the  fulfillment 
of  their  contracts,  or  prejudice  their  rights 
under  such  contracts,  and  they  were  not  nec- 
essary parties  to  this  suit.  Biggs  t.  Miller, 
147  S.  W.  637.  In  the  case  of  Matagorda 
Canal  Co.  v.  Markhdm  Irr.  Co.,  164  S.  W. 
1177,  It  was  alleged  by  plea  in  abatement  that 
certain  persons,  naming  them,  had  contracts 
with  defendant,  and  if  defendant  was  enjoin- 
ed from  taking  water  from  the  Colorado  riv- 
er the  crops  of  the  parties  wonld  be  destroy- 
ed, and  it  was  further  alleged  that  said  per- 
sons bad  riparian  rights  superior  to  any  held 
by  i>lalntiff.  It  was  held  that  said  persons 
were  necessary  parties  to  the  suit  In  said 
case  as  well  as  that  of  WatMns  Land  Co.  v. 
Clements,  96  Tex.  678,  86  S.  W.  733,  70  L.  R. 
A.  964,  107  Am.  St.  Rep.  653,  the  Injunction 
sought  would  have  directly  prevented  the  ful- 
fillment of  the  contracts  held  by  persons  n<^ 
parties  to  the  suit  In  this  case  the  evi- 
dence shows  that  all  contracts  were  compiled 
with  during  the  pendency  of  the  injunction, 
and  that  the  injunction  does  not  affect  such 
coutracts.   The  assignment  is  overruled. 

[7-9]  llie  fourth  assignment  reads  as  fol- 
lows: "The  court  erred  In  rendering  judg- 
ment restraining  defendant  from  pumping 
any  water  out  of  Eagle  Lake  unless  It  con- 
currently pumped  an  equal  amount  of  water 
Into  Eagle  I^ake,  for  the  reason  that  there  are 
no  pleadings  to  justify  such  restraint,  and 
no  prayer  therefor  by  plaintiff." 

By  the  first  proposition  it  Is  contended  that 
as  appellee  failed  to  allege  that  he  was  sole 
owner  of  the  bed  of  the  lake  or  the  ne(%3alt7 
for  use  of  all  the  waters  for  domestic  pur- 
poses, stock  raising,  or  reasonable  Irrigation 
of  cultlvatable  land  riparian  thereto,  be  has 
stated  no  grounds  for  a  Judgment  enjoining 
appellant  from  taking  any  water  out  of  the 
lake,  and  In  this  connection  it  Is  asserted  that 
apx)ellant  is  a  statutory  at^roprlator  of  the 
waters  of  the  lake.  The  Irrigation  affidavit 
of  the  Eagle  Lake  Bice  Irrigation  Oinnpany, 
under  whom  appellant  holds,  states  that  the 
water  Is  to  be  appropriated  trom  the  Colo- 
rado river  and  not  from  Eagle  Lake;  henoe 
we  may  discard  the  theory  that  aiqp^ant  ia 
a  statutory  ai^ropriator  of  the  waters  of  the 
lake.  Article  4996,  Rev.  Stat  1»11.  The 
case  of  Biggs  v.  Lee,  147  S.  W.  709,  therefore, 
has  no  appllcatioa  to  the  facts  ot  this  case, 
as  it  merely  holds  that  a  riparian  owner  as 
against  a  statutory  ai^oprtator  does  not 
have  the  right  to  have  aU  the  water  flow  past 
his  land.  The  statutes  do  not  motion 
natural  lakes,  and  it  may  be  doubted  whether 
any  designation  made  can  be  construed  to 
cover  such  lakes.  While  It  is  alleged  that 
appellee  has  cultivatable  tend  ripailan  to  the 
lake,  It  la  not  alleged  that  he  had  Irrigated 
or  desired  to  irrigate  any  land;  but  he  al- 
leged that  appellant  had  no  cnltlvatable  land 
riparian  to  the  lake  and  that  it  was  pumping 
the  water  to  lands  not  riparian  thereto.  Ap- 


pellant contends  that  It  can  take  all  the 
water  for  Irrigation  purposes  because  such 
taking  does  not  Interfere  with  appellee's  use 
of  same  for  irrigation,  domestic  purposes,  oi 
stock  raising,  as  he  does  not  allege  that  he  is 
using  It  for  either  of  such  purposes.  On  the 
other  hand,  appellee  contends  that  under  our 
decisions,  being  a  riparian  owner,  he  is  en- 
titled to  have  the  lake  remain  in  Its  normal 
condition,  subject  only  to  the  right  of  other 
riparian  owners  to  take  from  It  such  water 
as  they  need  for  their  domestic  uses  and  for 
their  stock  and  to  make  a  reasonable  use 
thereof  for  irrigating  their  riparian  lands. 

In  the  case  of  Watkins  Land  Co.  v. 
aements,  98  Tei.  589,  86  8.  W.  738,  70  L.  H. 
A.  964,  107  Am.  St  Rep.  653,  the  court  said: 
"Plaintiffs  have  not  the  right  to  apply  all  of 
the  water  flowing  from  Toyah  Spring  or  along 
that  creek  to  their  riparian  lands,  but  have  a 
right  In  common  with  others  to  make  a  rea- 
sonable use  of  the  water.  Ndth«  have  they 
the  right  to  appropriate  any  of  that  water  to 
nonriparian  land  which  they  may  own,  al- 
though it  may  adjoin  land  owned  by  one  of 
them  which  Is  entitled  to  the  use  of  the  water. 
Boehmer  v.  Big  Rock  Irr.  Dist,  117  CaL  27 
[48  Pac  90S].  Nor  has  either  of  them  the 
right  to  sell  water  to  others  to  irrigate  lands 
not  riparian.  Ormerod  v.  Todmorden,  L.  K. 
11  Q.  B.  Div.  162;  Gardner  v.  VUlage  of 
Newburgh,  2  Johns.  Ch.  (N.  X.)  162  [7  Am. 
Dec.  626] :  Higglns  v.  Water  Co.,  36  N.  J. 
Eq.  542."  As  we  understand  this  statement, 
it  folly  sustains  appellee's  contention.  See. 
also,  Santa  Rosa  Irrigaticn  Co.  t.  Pecos 
River  Irr.  Co..  02  S.  W.  1014^  Where  it  is 
shown,  as  in  this  cas^  that  a  vvnoa  owns  a 
part  of  dke  bed  of  a  natnral  lake,  which 
very  valuable  with  the  water  iip<m  it  and 
worthless  vrlthout  it,  we  think  such  person 
has  the  right  to  have  the  water  of  the  same 
maintained  at  Its  natnral  level,  anle»  that 
level  is  diatorbed  by  another  riparian  owner 
for  ripazlon  uses  recognized  by  oar  decisions, 
and  that  another  owner  of  part  of  the  bed  of 
the  lake  cannot  be  permitted  to  divert  the 
water  to  Irrigate  nonriparian  lands,  when  it 
Is  shown  that  audi  diversion  Injurioas^ 
affects  tlie  lighta  of  the  owner  of  tbe  other 
part  of  the  lake.  The  contentton  that  the 
water  shonid  be  divided  betwera  the  ownen 
of  the  land  covered  by  the  lake  in  propora<Hi 
to  their  ownership  oi  such  land  cannot  be 
sustained.  To  do  so  would  be  to  permit  the 
diversion  of  the  vrater  to  nonr^iarian  par 
poses  to  tiie  injniy  of  the  other  riparian 
owner.  Appellee  ia  entitled  to  the  enloymest 
and  use  of  his  land  wlOi  the  oroortnnittei, 
advantages,  and  benefits  thereto  accmlng  by 
reason  of  a  portion  thereof  being  covered  by 
a  natural  lake,  subject  only  to  riparian 
rights  of  others,  and  even  if  it  was  aonght  to 
irrigate  riparian  lands  therefrom,  which  Is 
not  the  case,  the  use  for  such  purpose  would 
have  to  be  a  reasonable  one. 

The  contention  that  the  relief  given  is  not 
warranted  by  the  prayer  in  the  petition  can- 


Digitized  by 


Tex.) 


BOWINGTON 


T.  WILLIAMS 


719 


not  be  sDstalnad.  In  addltloa  to  pntyliiK 
that  defoidant  be  eoijoliMd  from  dlTertlng 
water  tnm  tbe  lake  In  swStt  a  way  as  to 
lower  tbe  level  thereof;  plaintiff  also  prayed 
for  general  relief. 

Tbe  fonrtb.  flfHi,'  and  dxfb  cunlgnmenta 
are  overrated. 

Tbe  jodgmoit  i«  affirmed. 


BOWXNGXON  T.  WILLIAMS  et  aL 
(No.  329.) 

(Court  Vt  OMl  Appeali  of  Texas.    13  Fwo. 
April  30.  1914.) 

1.  FBAtms,  Statute  or  (8  60*')— Cbeatioh  of 
Easemekt. 

A  perpetual  easement  in  land  liable  to  be 
divested  only  if  the  use  of  tbe  domineut  tene- 
ment be  changed  must  be  created  by  deed ;  a 
parol  license  being  insufficIenL 

(Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Ditr.  H  88,  94,  95;  Dec  Dig.  1 
80.»1 

2.  Easembwts  (6  61*)— Pleading— Proof. 

A  party  claiming  an  easement  against  the 
owner  of  tbe  fee  is  bound  to  plead  and  prove  it 
[E^  Note.- For  other  cases,  see  Easements, 
Cent.  Dig.  SS  102,  130-144.  148 ;   Dec.  Dig.  S 
61."] 

3.  BASEMERTe   ({S  1,  18")  —  AOQUISITION  — 

Mode. 

An  easement  over  the  land  of  another  may 
be  acquired  when  it  ia  necessary  for  an  outlet 
to  the  county  road,  or  by  verbal  agreement  In 

the  nature  of  estoppel. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  8S  1.  2,  5-7,  50-55 ;  Dec.  Dig.  §{  1, 
IS*) 

4.  Basements  (S  61*)— Easeuents  of  Neces- 
siTT— Persons  BnTnxED  to  Olau. 

Tbe  way  of  necenity  reserved  to  a  vendor 
who  sells  land  surrounding  other  land  which  be 
retains,  and  to  which  he  can  have  access  only 
through  tbe  granted  premises,  cannot  be  asserted 
by  the  vendor  for  tbe  benefit  of  snbaeqnent 
grantees  to  wtunn  be  sold  tbe  inaccessible  tract. 

[Ed.  Note.— For  otber  cases,  see  Easements, 
Cent.  Dig.  H  102.  130-144.  148;  Dec.  Dig.^ 
61.*] 

0.  Frauds,  Statute  of  <{  139*)  —  Parol 
Grant  of  Easement— Effect. 

Where  a  parol  grant  of  a  way  has  been  act- 
ed Qpon  by  Uie  expenditnre  of  moneys  which 
wonld  be  lost  if  the  right  of  way  be  revoked,  an 
easement  arises  by  estoppel. 

[Ed.  Note.— ^or  otiier  cases,  see  Frauds  Stat- 
ute of.  Cent  Dig;  H  33^41;  Dec.  Dig.  1 
139.*] 

Q.  Easehents  (i  35*)— Acnona— Pleading— 

Sufficiency. 

A  pleading  that  defendant  acquired  a  way 
by  parol  agreement  upon  the  conveyance  to 
plaintiff  of  the  land  over  which  he  asserted  it  is 
Qot  good  as  a  plea  of  an  easement  by  estoppel, 
because  alleging  no  fact  showing  the  injustice 
of  a  revocation  of  the  way. 

[Ed,  Note.— For  other  cases,  see  Easements, 
Dec.  Dig.  8  35.*] 

7.  Easements  (S  61*)— Reservation— Effect. 

Where  an  owner  of  land  verbally  reserved 
a  way  over  the  land  conveyed  so  as  to  have  ac- 
cess to  a  parcel  retained,  tbe  right  Is  personal 
to  him,  and  cannot  inure  to  tbe  benefit  of  anbse- 


9nent  grantees  to  wham  be  conveyed  his  ranidn- 

mg  parcel. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  SS  102,  130-144,  148;  Dec  Dig.  { 
61.*] 

Error  to  District  Court,  El  Paso  County; 
A.  M.  Walthall,  Judge. 

Trespass  to  try  title  by  K.  N.  Bowlngton 
against  H.  H.  Williams  and  W.  H.  Strahau, 
who  cross-complained.  There  was  a  judg- 
ment for  plaintiff  against  the  first-named  de- 
fendant, and  for  W.  H.  Straban  on  his  cross- 
complaint,  and  plaintiff  brings  error.  Be- 
versed  and  remanded. 

TT.  S.  Goen,  of  SI  I^uu,  fbr  plalnfift  Jn  er- 
ror. HcBroom  &  Scott  and  Maury  Kmp,  aU 
of  Bl  Paso,  for  defendants  In  error. 

HABPEB,  a  J.  This  Bolt  was  Instituted 
March  8.  1912,  by  plainttfC  in  error,  E.  N. 
Bowlngton,  against  B.  H.  WiUlams  and  W. 
H.  Straban,  defendants  In  error.  In  trespass 
to  try  title  and  for  dami^es;  plaintiff  alleg- 
ing that  bis  rii^t  to  tbe  use  of  the  14-foot 
roadway  across  tbe  westerly  part  of  lot  1, 
block  C  San  Ellzarlo  Ocant,  El  Paso  county, 
Tex.,  which  bad  been  conveyed  by  WilUams  to 
Straban  by  deed,  dated  April  fi,  1911,  and  by 
Strahau  to  plaintiff  in  error  by  deed,  dated 
June  6,  1911,  was  being  interfered  with,  and 
that  he  had  been  dispossessed  of  a  portion 
thereof  by  defendant  WlUlams.  Plaintiff 
asked  that  his  title  to  said  strip  of  land  be 
quieted,  and  also  lurayed  for  an  injunction 
restralnli^  defendant  Williams  from  further 
interfering  with  liis  use  and  oijoymrat  of 
said  roadway.  Defendants  Williams  and 
Strahau,  In  their  original  answers,  demurred 
general^,  and  specially  denied  the  allega- 
tions of  plaintiff's  petition. 

On  August  19.  1912.  defendant  Straban 
filed  an  amended  answer,  in  which  he  admit- 
ted that  he  had  bought  of  defendant  Wil- 
liams the  14-foot  strip  of  land  sued  for,  and 
bad  sold  an  undivided  one-balf  interest  there- 
in to  plaintiff  in  error,  and  by  way  of  cross- 
actitm  alleged  that  on  June  5,  1911,  he  con- 
veyed by  warranty  deed  a  15-foot  strip  ct 
land  off  the  western  side  of  lot  2,  block  G. 
San  Ellzarlo  Grant;  which  strip  connected 
with  the  southerly  end  of  the  roadway  ob- 
tained from  Williams;  tibat.  after  the  sale 
of  said  16-foot  strip  to  plaintiff,  be  had  no 
outlet  to  the  county  road  over  tbe  14-foot 
roadway  save  by  cros^g  over  the  northerly 
30  &et  of  said  16-foot  strip,  and  that  It  was 
necessary  that  be  and  his  assigns  have  an 
easement  over  said  strip  of  land  that  he 
might  have  an  outlet  from  lot  2  of  block  C 
to  the  county  road;  that  while  he  gave  to 
plaintiff  a  warranty  deed  to  said  15-foot 
strip,  yet  part  of  the  consideration  was  a  ver- 
bal agreement  that  be  have  an  easement  over 
the  northwly  30  fe^  thereof ;  that  abtce  the 
filing  of  this  suit,  and  prior  to  the  filing  of 
bis  cross-actloii,  be  had  sold  and  asdgned 
said  lot  2  of  block  O,  together  wiOi  his  tnter- 
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est  In  said  roadway,  to  Lamar  Davis  and 
Arls  T.  Celum,  with  an  agreement  to  hare 
their  rights  to  an  easement  in  said  30  feet 
adjudicated  in  this  salt ;  he  therefore  asked 
for  a  Judgment,  declaring  an  easement  to 
said  northerly  30  feet  of  said  strip  to  him 
and  bis  assigns,  and  for  an  injunction  re- 
straining plaintiff  In  error  from  fencing  up 
same,  or  interfering  with  his  rajoyment 
thereof. 

To  defendant  Strahan's  amended  answer 
and  cross-action,  plaintiff  demurred  general- 
ly, and  specially  excepted,  to  that  part  of 
said  cross-action  asserting  an  easement  In 
the  northerly  30  feet  of  said  15-foot  strip 
by  virtue  of  verbal  agreement  between  gran- 
tor and  grantee  on  the  ground  that  such  an 
easement  could  not  be  created  except  by  deed. 
The  demurrers  were  OTermled,  and,  said 
cause  coming  on  for  trial  on  November  19, 
1912,  before  the  court  without  a  jury,  a  Judg- 
ment was  rendered  in  favor  of  plaintiff  in 
error  for  title  and  posseEBdon  of  said  14-foot 
roadway,  together  with  a  permanent  Injunc- 
tion restraining  defendant  Williams  from 
further  interfering  with  plaintiff's  right  or 
enjoyment  in  said  roadway.  Judgment  was 
also  rendered  in  favor  of  Strahan  on  his 
cross-action  against  plaintiff  In  error  giving 
to  said  Strahan  and  his  assigns  an  easement 
and  iMrmanent  roadway  over  the  northerly 
30  feet  of  the  15-foot  strip  off  the  westerly 
side  of  lot  2,  block  O,  San  Ellzarlo  Grant, 
and  plaintiff  In  error  was  permanently  en- 
Joined  from  fencing  same,  or  interfering  with 
the  use  thereof  by  defendant  Strahan  or  his 
assigns. 

Plaintiff  in  due  time  filed  a  motion  for  a 
new  trial,  which  was,  on  December  27,  1912, 
in  all  things  overruled,  to  which  ruling  plain- 
tiff duly  excepted.  Thereafter,  on  October 
31,  1913,  plaintiff  in  error  filed  his  petition 
and  bond,  citation  was  duly  issued,  and  said 
cause  is  now  before  this  honorable  court  for 
review. 

[11  The  appellant,  in  five  assignments  of 
error,  raises  by  general  and  special  excep- 
tions that  defendant  cannot  establish  an 
easement  upon  land  by  parol.  By  his  third 
assignment  he  charges  that  the  court  erred 
In  admitting  parol  testimony  as  to  the  ease- 
ment claimed,  and  by  the  fourth  that,  be- 
cause there  was  no  necessity  In  legal  con- 
templation for  an  easement  orer  premises 
sued  for,  therefore  the  court  erred  in  his  con- 
clusion of  law  and  fact,  and  In  rendering 
Judgment  for  an  eas^nent ;  and  bis  fifth  as- 
signment, snbmitted  as  a  proposition,  reads 
as  follows:  "The  court  erred  In  rendering 
Judgment  for  defendant  Strahan  giving  him 
an  easement  In  the  property  sued  for,  as  It 
was  shown  by  bis  first  amended  original  an- 
swer and  cross-action  that  he  bad  parted 
with  his  Interest  in  said  land,  and  said  right 
of  use,  if  any,  not  being  created  by  deed, 
and,  if  anything,  nothing  more  than  a  license, 
was  personal  to  himself,  and  could  not  pass 
to  his  asslgng,  and  therefore  he  was  not  en- 


titled to  the  relief  prayed  for,  and  for  which 
the  court  gave  judgment;  said  error  being 
specified  in  paragraph  1  of  plain  tiff's  modoa 
for  a  new  txial." 

A  perpetual  easement  in  land  liable  to  be 
divested  only  If  the  estate  should  be  used  for 
other  purposes  than  those  contemplated  by 
the  parties  can  only  be  created  by  deed;  a 
parol  license  being  Insufficient  for  the  pur- 
pose. Texas  W.  Ry.  Co.  v.  Wilson.  83  Tex. 
154,  18  S.  W.  325;  T.  &  P.  Ry.  Ck>.  y.  Dur- 
rett,  57  Tex.  48.  See  6  Mlchle's  Dig.  p.  782, 
for  other  authorities. 

[2,  3]  Where  a  party  claims  an  easement 
as  against  the  owner  of  the  fee,  It  is  incum- 
bent upon  him  to  plead  and  prove  It.  Texas 
W.  Ry.  Co.  V.  Wilson.  83  Tex.  154,  18  S.  W. 
82S.  There  are  several  ways  by  which  a  per- 
son may  acquire  the  right  to  an  easement 
over  the  lands  of  another,  and  the  appellee 
asserts  the  right  (a)  by  necessity,  L  e..  that 
it  was  necessary  for  blm  to  have  a  right  of 
way  over  appellant's  premises  as  an  outlet 
to  the  county  road;  (b)  by  verbal  agreement 
in  the  nature  of  an  estoppeL 

[4-8]  The  former  applies  when  a  vendor 
sells  land  to  another  to  which  the  former  can 
only  have  access  through  the  granted  prem- 
Isea  Alley  v.  Carleton,  29  Tex.  74.  94  Am. 
Dec.  260;  HoweU  v.  Estee,  71  Tex.  690,  12  S. 
W.  62;  Sellers  v.  Texas  Cent  Ry.  Co.,  Si 
Tex.  458,  17  S.  W.  32,  13  L.  B.  A.  657; 
Saasman  v.  Collins,  53  Tex.  Civ.  App.  71, 
115  8.  W.  337.  And  the  latter  arises  when 
the  owner  of  land  by  parol  agreement  gives 
a  right  of  way  over  it  which  has  been  acted 
upon  by  expending  moneys,  etc,  which  would 
be  lost  If  the  right  to  enjoy  the  easement 
could  be  revoked.  Harrison  v.  Boring,  44 
Tex.  255.  Since  there  is  no  pleading  by  ap- 
pellee that  he  acquired  the  easement  by  an 
estoppel,  except  that  he  plead  parol  agree- 
ment, he  falls  for  short  of  the  burden  placed 
upon  blm  tqr  the  rule  requiring  him  to  plead 
his  eos^enL  Texas  Western  Ry.  Go.  r.  Wil- 
son, supra.  And  since  the  appellee  cannot 
claim  his  easement  under  the  rule  of  neces- 
sity (Alley  V.  Carleton,  29  Tex.  74,  94  Am. 
Dec  260)  by  reason  of  the  fact  that  be  no 
longer  owns  It,  the  general  demurrer  should 
hare  been  sustained. 

[7]  In  view  of  another  trial,  it  may  be  well 
to  pass  upon  appellee's  counter  propositi^ 
that  he  is  entitled  to  prove  that  the  easemmt 
was  a  part  of  the  consideration  In  the  deed 
between  the  turtles.  If  he  were  still  the  own- 
er of  the  premises  (sold  to  Davla  and  Celnm), 
he  would  be  entitled  to  It  nnder  proper  sboff- 
ing;  but  It  was  personal  to  him,  and  could 
not  inure  to  the  benefit  of  his  vendees.  Be- 
sides, such  cond.derattonB  are  confined  to  tbe 
parties  to  tbe  instrument  (Taylor  v.  Merrill, 
64  Tex.  496),  and  such  written  contracts 
should  s!peak  for  themselves  (Sellera  v.  T.  C 
Ry.  Co.,  81  Tex.  45S,17S.W.  82,18Ii.&A. 
657). 

For  tbe  reason  given,  tbe  cause  la  rerened 
and  remanded  for  a  new  trial. 
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HBBBINGTON      BTATB.   (No.  2989.) 
<Court  of  Criminal  Appeals  of  Texas.   April  IS, 
1914.  Behearing  Denied  May  13.  1914.) 

1.  Phtbicians  and  Subobons  (S  2*)— Keou- 

LATION  OF  PRAOTICI — STATUTES— VALID  ITT. 

Acts  SOth  Leg.  &  123,  prohibiting  the  prac- 
tice of  mediciue  without  a  proper  certificate,  ii 
valid. 

[Ed.  Mote.— For  other  cases,  see  Physiciaoi 
and  SargeoiiB,  Cent  Dig.  $  2;  Dec.  Dig.  f  2.*] 

2.  Indictioent  and  Infobmation  (S  126*)— 
Statutobt  OrFBNSBS— Sbpabatb  OrFEnass. 

A  complaint  and  information,  which  charge 
oonjanctively  the  offenses  denounced  by  Pen. 
Code  1911,  art  755,  punishing  the  practicing  of 
medicine  bj  one  pubbclT  professing  to  be  a  phy- 
sician and  surgeon  or  by  one  ofEerfaix  to  treat 
any  disease  by  any  system,  do  not  charge  sep- 
arate and  distinct  offenses. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  »  334-400;  Dec 
Dig.  i  126.*] 

3.  iNDICmCKm  AITD  iNrOBKATIOir  (I  126*)— 
UkQ  tJISITBS— SITBPI.UBA8B. 

Where  a  complaint  and  information  dis- 
tinctly charge  the  offense  of  treating  or  offering 
to  treat  any  disease  by  any  method  in  riolation 
of  Pen.  Code  1911,  art  766.  sabd.  2,  the  allega- 
tions  in  the  complaint  and  Information  attempt- 
ins  to  charge  accused  with  professing  to  be  a 
physician  or  snrgeon  in  violation  of  subdivision 
1  will  be  tteated  «•  snridiuage,  and  thereby 
render  the  conplalBt  and  informati<m  good  as 
against  the  ohjection  that  separate  and  distinct 
offenses  are  charged. 

[Ed.  Note.— For  othur  cases,  sse  Indictment 
and  Information,  Cent  Dig.  tl  884-400;  Dec 
Mg.  S 

4.  CuusAL  Lav  (i  828*)  — IirsTBUonoNs  — 
InaTEnonoifB  Ootxbcd  bt  thb  Chabgi 

GITIN. 

Where  the  issues  raised  were  correctly,  sub- 
mitted by  the  court  in  the  charges  given,  it  was 
not  error  to  refnse  qwefal  charges  zeqaested  by 
accused. 

[Ed.  Note.— For  other  cases,  see  Cximbia] 
Law,  Cent  Dig.  |  2011 ;  Dec  Dig.  {  828.*] 

6.  Cbiminai,  liAW      830*)  —  iKBraucTiOMa  — 
Bbqitesis. 

where  the  evidence  soggests  a  defense,  the 
court  may  refose  to  give  aocnaed  a  special 
charge  on  the  sahject  where  it  does  not  correctly 
state  tlie  law. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  2012,  2017;  Dec  Dig.  S 
830.*) 

Appeal  from  Baxar  County  Court;  J.  B. 
DavlB,  Judge. 

Lon  H.  Herrlngton  was  convicted  of  unlaw- 
fully practidiig  medldne^  and  be  appeals. 
Affirmed. 

Swearlngen  8c  Ward,  of  San  Antonio,  and 
tforrls  ft  Hartw^  of  La  Oroase,  Wis.,  for 
appellant  C  EL  Lane,  Asst  Atty.  Gen.,  for 
the  State. 

PBBNDEBGAST,  P.  J.  Appellant  was 
convicted  for  unlawfully  practicing  medicine, 
and  his  ponislunent  asee&sed  at  a  fine  of  $150 
and  one  day  in  jail. 

The  conviction  was  had  under  the  Acts  of 
1907,  p.  225.  The  articles  of  that  act,  em- 
braced in  our  Penal  Code,  are  750  to  756,  In- 
clusive. The  other  sections  of  the  act  are  in 
our  Bevlsed  Civil  Statutes. 


[1]  Appellant  contests  the  constitutionality 
of  said  act  and  the  validity  of  the  complaint 
and  informatloD  in  this  case  on  many 
grounds— unnecessary  to  here  state  them. 
The  constitutionality  of  the  act  has  so  many 
times  been  sustained  by  so  many  decisions  of 
this  court  and  also  by  the  Supreme  Court  of 
the  United  States  in  Collins  v.  State.  228  U. 
S.  288,  82  Sup.  Ct  286,  56  L.  Ed.  439,  that  we 
deem  It  nnnecessaiy  to  discuss  the  questions 
again.  Mwt  Of  theee  cases  by  this  cotirt  are 
collated  by  appellant  In  his  brief.  The  com- 
plaint and  information  are  In  substantial 
compliance  with  the  statute  and  follow  the 
forms  that  have  heretofore,  in  all  the  cases 
where  raised,  been  held  sufficient 

[Z]  The  complaint  and  information  do  not 
charge  two  separate  and  distinct  offenses  as 
claimed  b^  appellant  It  charges  the  same 
offense  conjunctively  as  denounced  by  article 
766.  Judge  Wliite,  in  section  405,  p.  297,  in 
his  Ann.  CL  C.  P.,  collates  some  of  the  authori- 
ties and  therein  from  them  states  the  correct 
rule  as  follows:  "  'Where  several  ways  are  set 
forth  In  the  same  statute  by  which  an  offence 
may  be  committed  and  all  are  embraced  In 
the  same  definition  and  made  punishable  In 
the  same  manner,  they  are  not  distinct  of- 
fenses and  they  may  be  charged  conjuctively 
In  the  same  count'  See  PhUUps  r.  State,  29 
Tex.  233:  Lancaster  v.  State,  43  Tex.  519; 
Berliner  v.  State,  6  Tex.  App.  182 ;  Copping 
V.  State,  7  Tex.  App.  61;  Day  v.  State,  14 
Tex.  App.  26 ;  Nicholas  v.  State,  23  Tex.  App. 
317,  6  S.  W.  239;  Davis  v.  State,  23  Tex.  App. 
637,  6  9.  W.  149;  Comer  v.  State,  26  Tex. 
App.  609,  10  S.  W.  106;  HoweU  V.  State^  29 
Tex.  App.  592,  16  S.  W.  533;  Laroe  v.  State, 
30  Tex.  App.  874,  17  8.  W.  984;  Willis  t. 
State,  34  Tex.  Cr.  R.  148,  29  S.  W.  787; 
Brown  V.  State,  38  Tex.  Cr.  B.  697,  44  S.  W. 
176 ;  Moore  r.  State,  37  Tex.  Cr.  B.  662.  40 
S.  W.  287;  State  v.  Smith,  24  Tex.  286; 
State  V.  Bdmondson,  43  Tex.  162.  See,  also, 
section  368,  p.  286,  White's  C.  a  P.  Mr.  Bish- 
op.  in  volume  1,  |  434,  of  his  New  Crimliul 
Procedure,  says:  'Some  single  otCenses  are  of 
a  nature  to  be  committed  by  many  means,  or 
in  one  or  another  of  aeveral  varying  ways. 
Thereupon  a  count  is  not  double  which  charg- 
es as  many  means  as  the  pleader  chooses,  If 
not  repugnant;  and,  at  the  trial.  It  will  be 
established  by  proof  of  its  commission  by 
any  one  of  them.'  Again,  in  section  436,  he 
says:  'A  statute  often  makes  punishable  the 
doing  of  one  thing,  or  another,  sometimes 
thus  specifying  a  considerable  number  of 
things.'  Then  by  proper  and  ordinary 
construction  a  person  who  In  one  trans- 
action does  all  violates  the  statute  but  once, 
and  lucura  only  one  penalty.  Yet  he  violates 
it  equally  by  doing  one  of  the  things.  There- 
fore the  Indictment  on  such  a  statute  may 
allege  In  a  single  count  that  the  defendant 
did  as  many  of  the  forbidden  things  as  the 
pleader  chooses,  employing  the  conjunction 
'and'  where  the  statute  has  'or,*  and  it  will 


■ror  otber  cues  sse  saow  topic  and  secUoa  NUHBBR  In  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  4s  B^'r  Indexes 

^  Digitized  by  GoOgTc 


722. 


166  SOtTTHWBSXBBN  RBFOBTBB 


(Tex. 


not  be  double,  and  It  wlU  be  eatablisbed  at 
the  trial  by  proof  of  any  one  of  them." 

[3]  But  even  if  It  could  be  held  that  article 
755  prescribed  two  separate  and  distinct  of- 
fenses, then  In  the  complaint  and  Information 
herein  all  that  part  which  charges  the  first 
alternative  of  said  statute  could  and  should 
be  regarded  as  surplusage,  as  the  remainder 
clearly  and  diatlnetly  charges  an  offlense  un- 
der the  second  clause  of  said  article.  See 
Mayo  T.  State,  7  Tex.  App.  342;  Qordon  v. 
Stat^  2  TejL  A.pp.  1S4;  Burice  t.  State, 
6  Tex.  App.  74 ;  Hampton  T.  State,  6  Tex. 
^p.  463;  Smith  t.  State,  7  Tex.  App.  382; 
Rivers  v^  State^  10  Tex.  App.  177;  Gibson  v. 
State,  17  Tex.  App.  574;  Holden  v.  State,  18 
Tex.  App.  91;  Moore  v.  State,  20  Tex.  A^p. 
275;  McConnell  v.  State,  22  Tex.  App.  SS4, 
8  S.  W.  698,  68  Am.  Rep.  647;  Osborne  v. 
State,  24  Tex.  App.  898,  8  S.  W.,  686;  Gudd 
V.  State,  28  Tex.  App.  124.  12  S.  W.  1010; 
Watson  T.  State,  28  Ta.  Agp.  34,.  12  8.  W. 
404;  UcLaurlne  v.  State,  28  Tex.  App.  630, 
18  S.  W.  992;  Finney  v.  State,  29  Tex.  Am- 
184, 15  S.  W.  176;  Hammons  v.  State,  29  Tex. 
App.  446,  16  S.  W.  99 :  Taylor  v.  State,  29 
Tex.  App.  466,  16  S.  W.  302;  Waters  v. 
State,  30  Tex.  App.  284,  17  S.  W.  411;  Mc- 
Daniel  v.  State,  32  Tex.  Or.  R.  16,  21  S.  W. 
684,  23  S.  W.  989;  Loggins  t.  State,  32  Tex. 
Cr.  R.  358,  24  S.  W.  408;  Lasslter  v.  State. 
35  Tex.  Cr.  R.  540,  34  S.  W.  761 ;  Williams  v. 
State,  35  Tex.  Cr.  B.  391,  33  S.  W.  1080; 
Webb  V.  State,  36  Tex.  Cr.  E.  41,  85  S.  W. 
380;  Mathews  v.  State,  39  Tex.  Cr.  R.  668. 
47  S.  W,  647.  48  S.  W.  189;  Jordan  v.  State, 
37  Tex.  Cr.  R.  222.  38  S.  W.  780,  39  S.  W. 
HO.  And  especially  should  this  be  done  as 
the  court  In  the  charge  submitted  solely  the 
allegations  under  the  said  second  clause  of 
said  statute.  It  seems  the  Judge  of  the  court 
himself  prepared  no  charge  as  he  was  au- 
thorized not  to  do  under  the  statute  (article 
789,  C.  O.  P.),  but  the  only  charges  he  gave 
were  those  asked  by  the  state's  attorn^  and 
by  the  appellant 

[4]  The  court  committed  no  error  in  refus- 
ing to  give  the  special  charges  requested  by 
appellant  which  he  did  refuse.  All  issues 
properly  raised  were  correctly  submitted  by 
the  court  in  the  said  special  charges  given  by 
him. 

[6]  The  evidence  did  not  raise,  so  as  to 
require  a  submission,  the  question  that  the 
appellant  was  only  a  masseur  In  that  spbere 
of  labor,  who  publicly  represented  himself 
as  such.  If  it  could  be  held  that  the  evi- 
dence even  suggested  that  issue,  the  court 
correctly  refused  to  give  appellant's  special 
charge  on  that  subject,  because  It  did  not 
correctly  charge  the  law.  Hobbs  v.  State,  7 
Tex.  App.  118;  Lawrence  v.  State,  20  Tex. 
App.  536;  Sparks  v.  State,  23  Tex.  App.  448, 
6  S.  W.  135 ;  Mealer  v.  State,  145  S.  W.  354. 

The  state's  witness.  Miss  Spangler,  or  Rob- 
inson, was  not  an  accomplice  and  the  court 


did  not  err  In  refusing  appellant's  special 
charge  so  tiling  the  Jury.  «Bd  requiring  her 
testimony  to  be  corroborated.  1  Whart.  Grim. 
Ev.  aoth  Ed.)  S  440;  4  Enc.  of  Ev.  p.  630; 
UndertaiU's  Crlm.  Ev.  (2d  Ed.)  1  69;  12  Gy& 
p.  447 ;  AlUson  V.  State,  14  Tex.  App.  126; 
ChltlBter  T.  State,  38  Tex.  Or.  R.  638,  28  S. 
W.  68B;  Holmes  State,  166  8.  W.  1174: 
Ausbrook  t.  State,  156  S.  W.  1177;  Bush  v. 
State,  161  8.  W.  656;  BUnter     States  169 

s.  w.aoa 

The  evidence  was  uncontradicted  and  was 
dearly  sufficient  to  aOiow  appellantfs  gullL 
There  la  no  other  question  raised  neceosazy- 
to  be  discussed  or  decided. 

The  Judgment  is  affirmed. 


MARSHAUi  T.  STATE.  (No.  S091.) 

(Court  of  Criminal  Appeals  of  Texas.   April  15, 
1914.    ReheariDg  Denied  May  13,  1914.) 

CaiuiNAL  Law  (|  189*)— Fobukb  Jeopabot— 
Elements. 

One  who  obtains  on  babeas  corpus  his  dis- 
charge under  a  judgment  and  Beoteace  adjudged 
absolutely  void  cannot,  on  a  subsequent  prose- 
cution for  the  same  offense,  rely  on  toe  judgment 
and  sentence  in  support  of  a  plea  of  former 
jeopardy,  whether  he  nas  undergone  any  part  of 
the  punishment  imposed  or  not. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^Cent  Dig.     301,  321,  372-374;  Dec.  Dig. 

Appeal  from  District  Court,  Grayson  Coun- 
ty; M.  H.  Garaett,  Judge. 

Randell  Marshall  was  convicted  of  violat- 
ing the  prohibition  law,  and  he  appeals.  Af- 
firmed. 

Spearman  Webb  and  Hamp  P.  Abney,  both 
of  Sherman^  for  appellant  O.  E.  Ijane,  Asst. 
Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
violating  the  prohibition  law,  and  sentenced 
to  one  year's  con9uement  In  the  i)enltentiary. 
The  record  In  this  case  presents  but  one 
question  that  need  be  discussed ;  in  fact.  In 
his  brief  this  is  the  only  question  presented 
by  appellant.  The  facts  agreed  to  show  that 
appellant  was  Indicted  August  9.  1913 ;  was 
tried  August  18,  1913,  in  the  district  court  of 
the  Fifty-Ninth  district,  and  the  Jury  return- 
ed a  verdict  stating :  "We,  the  Jury,  find  the 
defendant  guilty  as  charged  In  the  indict- 
ment." assessing  no  penalty.  Thereafter,  the 
court  entered  a  Judgment  on  this  verdict, 
and  on  September  13th  sentenced  app^ant 
to  serve  a  term  In  the  penitentiary  for  not 
less  than  one  nor  more  than  three  years.  The 
appellant  did  not  appeal  from  this  Judgment 
and  sentence,  but  two  days  after  sratence 
was  pronounced,  on  September  15.  1913,  he 
sued  out  a  writ  of  habeas  corpus  before  the 
judge  of  the  Flfteraith  Judicial  district,  and 
upon  hearing  was  remanded.  From  that 
Judgment  he  appraled  to  this  court,  and  this 
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eoar^  In  tlie  case  of  Ex  parte  BandeU  Mar- 
Bhall,  161  S.  W.  114,  reUered  Mm  of  said 
jadgmeat  and  aentnice.  Jwlding  that  tbcsy 
were  unauthorized  and  T(Ud,  and  remanded 
relator  tor  another  trial. 

When  the  case  was  again  called  in  the 
FUty-Nlnth  district  court,  appellant  entered 
a  plea  of  former  Jeopardy,  and,  while  there 
Is  a  motion  to  strike  it  out  on  the  ground 
tbat  the  plea  la  insufficient,  we  will  not  p^s 
on  that  question,  as  the  matter  presented  Is 
one  of  Importance,  and  likely  to  often  arise, 
and  should  be  definitely  settled. 

In  the  first  place  we  will  say  that,  had  not 
the  former  judgment  and  sentence  been  ab- 
solutely void,  we  could  bare  given  no  relief 
under  the  writ  of  habeas  corpus.  As  said  In 
Church  on  Habeas  Corpus,  {  353:  "An  er- 
roneous sentence  rendered  by  an  Inferior 
court  having  Jurisdiction  of  the  person,  place, 
and  subject-matter  cannot  be  successfully  at- 
tacked upon  habeas  corpus,  unless  it  Is  so 
far  erroneous  as  to  be  absolutely  void."  Our 
own  decisions  bare  always  followed  this 
rule.  Ex  parte  Japan,  36  Tex.  Cr.  R.  482,  38 
S.  W.  43 ;  Ex  parte  Dickerson,  30  Tex.  App. 
448,  17  S.  W.  1076,  and  authorities  dted. 
The  reason  why  the  sentence  and  Judgment 
were  held  void  was  that  the  law  under  which 
they  were  rendered  and  entered  was  held 
void,  and  the  court  bad  no  authority  to  enter 
such  Judgment  and  sentence.  And  a  plea  of 
former  Jeopardy,  nor  any  other  plea,  cannot 
be  based  upon  void  Judgments. 

In  Bishop's  Crim.  Proc.  S  1005  (3d  Ed.),  it 
Is  said :  "The  test  Is  that  If  the  verdict  suffi- 
ciently finds  anything,  whether  for  or  against 
the  defendant.  Judgment  will  be  rendered  on 
the  one  side  or  the  other  for  what  Is  thus 
found;  otherwise  the  work  of  the  jury  will 
be  treated  as  null,  the  Judgment  if  entered 
will  be  arrested,  and  the  defendant  may  be 
tried  anew" — dtlng  authorltlea  And  this  Is 
the  rule  adopted  In  this  court  In  the  case  of 
Dubose  V.  State,  13  Tex.  App.  424,  wherein 
Judge  Wfdte  quoted  the  above  excerpt,  and 
said:  "His  first  trial  resulted  in  the  follow- 
ing verdict  rendered  by  the  Jury,  viz. :  'We, 
the  Jury,  find  the  defendant,  John  Dubose, 
goUty  as  charged  In  the  Indictment,  and  as- 
sess his  punishment  at  conflnem»it  In  the 
penitentiary  for  life.'  Judgment  was  render- 
ed on  this  verdict,  but  upon  motion  of  de- 
fendant In  arrest  It  was  set  aside  and  a  new 
trial  awarded  him.  Though  not  shown  spe- 
dflcally  by  the  record,  doubtless  the  motion 
was  sustained  upon  the  ground  that  the  ver- 
dict failed  to  find  the  degree  of  murder  of 
which  the  Jury  ascertained  defendant  to  be 
guilty,  which  fact  Is  made  essential  by  stat- 
ute In  verdicts  of  convictions  for  murder. 
Penal  Code,  art.  607;  Buster  v.  State.  42 
Tex.  316 ;  Brown  v.  State,  8  Tex.  App.  295 ; 
Krebs  V.  State,  3  Tex.  App.  349;  Colbath  v. 
State,  2  Tex.  App.  391;  Boothe  v.  State,  4 
Tex.  App.  202 ;  Nettles  v.  State,  5  Tex.  App. 
386.  On  the  second  trial,  which  ensued  after 
the  Bflw  trial  above  noticed  was  awarded. 


defmdant  set  np  the  former  trial  and  convle' 
tlon  and  the  new  trial  in  a  spedal  plea, 
claiming  that  they  operated  as  an  aoqnlttal. 
This  plea  of  former  acquittal  was  exempted 
to  by  the  district  attorney,  and  on  his  mo- 
tion was  stricken  out  by  the  court  It  Is 
urged  on  this  present  appeal  that  the  court 
erred  in  sustaining  sold  exertions,  and  in 
striking  out  said  plea.  In  Sintco  v.  Stat^  9 
Tex.  App.  338,  this  court  had  occasion  to  dis- 
cuss the  nature,  character,  and  effect  of  the 
special  pleas  of  former  Jeopardy,  autrefois 
acquit  and  convict,  and  one  of  the  rules  laid 
down  as  established  both  by  statute  and  de- 
cision was  that  a  defendant  Is  not  exempt 
from  a  second  trial  for  the  same  offense 
where  a  new  trial  has  been  granted  on  his 
motion,  and  that  if  he  moves  in  arrest  of 
Judgment,  or  applies  to  the  court  to  vacate  a 
judi^nent  already  rendered,  for  any  catue, 
and  his  motion  prevails,  he  will  be  presumed 
to  waive  an}-  objection  to  being  put  a  second 
time  in  jeopard,  and  so  he  may  ordinarily 
be  tried  anew.  Code  CrIm.  Proc.  art.  20;  1 
Blsh.  CrIm.  Law  (4th  Ed.)  8  844.  •  *  • 
Such  being  the  law,  and  the  verdict  of  the 
Jury  being  clearly  insufficient  and  void,  be- 
cause It  failed  to  find  the  d^ree  of  murder 
of  which  the  defendant  was  found  guilty,  it 
was  most  clearly  the  duty  of  the  court  to  de- 
clare It  a  nullity,  set  it  aside,  and  arrest  the 
Judgment  to  be  rendered  upon  it;  and,  un- 
der such  circumstances,  whether  th&  new 
trial  Is  awarded  ex  mero  motu  by  the  court 
or  upon  defendant's  motion,  the  rule  Is  the 
same;  defendant  may  again  be  placed  upon 
trial,  and  a  plea  of  former  Jeopardy  will  not 
avail  him.  And,  the  verdict  being  a  nullity. 
It  could  not  possibly  operate  an  acquittal  of 
murder  In  the  first  degree.  See  Buster  v. 
State,  42  Tex.  316.  It  was  not  error,  there- 
fore, for  the  court  to  strike  out  defendant's 
special  plea  and  hold  him  to  a  second  trial, 
as  was  done."  To  the  same  effect  is  Sterling 
V.  State,  25  Tex.  App.  721,  9  S.  W.  45,  8  Am. 
St.  Rep.  452,  and  Garza  v.  State,  39  Tex.  Cr. 
B.  360,  46  S.  W.  242,  73  Am.  St  Rep.  927. 

Appellant  relies  on  the  case  of  Grisham  t. 
State.  19  Tex.  App.  504,  an  opinion  by  Judge 
White,  who  also  rendered  the  opinions  In  the 
cases  of  Dubose  and  Sterling,  hereinbefore 
referred  to,  and  Judge  White  certainly  In- 
tended to  announce  no  different  rule  to  that 
announced  by  him  In  the  Dubose  Case,  ren- 
dered prior  to  the  Grisham  opinion,  and  in 
the  Sterling  Case  rendered  by  him  subse- 
quent to  that  time,  and  In  the  Grisham  Case 
he  makes  it  plain  that  the  reason  he  held  the 
plea  good  was  the  verdict  and  judgment  In 
the  Grisham  Case  were  valid,  and  defendant 
had  suITered  at  least  a  part  of  the  punish- 
ment, and  the  judgment  was  set  aside  by 
the  court  without  the  soUoitatton  of  the  de- 
fendant. He  bad  In  no  way  sought  to  have 
himself  relieved  from  the  effects  oi  the  ver- 
dict and  judgment 

The  facts  in  this  case  do  not  bring  appd.* 
lant  within  the  rule  there  anBonnced,  but  In 
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this  case,  wlQiln  two  days  after  the  rendition 
of  the  smteno^  iWpeUant  mores  by  applying 
for  habeas  corpus  to  be  reeved  of  any  and 
all  punishment  under  the  judgmrait,  sentence, 
and  T^rffiet  theretofore  rendered  and  entered, 
and  on  his  motion  and  solicitation,  and  by 
Tlrtne  Qf  proceedings  brought  by  blm,  be  Is 
by  this  court  relieved  from  undergoing  the 
penalty  fixed  by  the  Judgment  and  sentence; 
this  court  holding  the  verdict  was  insufficient 
In  Uiw  upon  whl<di  to  base  the  sentence  and 
judgment. 

However,  in  his  brief  appellant  contends 
that  he  was  "constnictlTely'*  In  the  penitm- 
tlary  from  September  13  to  Novembw  IS, 
1913,  the  date  this  court  rendered  the  opinion 
holding  the  judgment  and  sentence  ycIA.  We 
do  not  think  the  facts  In  this  case  justify  any 
such  conclusion,  for  two  days  after  sentence 
he  appUed  for  and  was  granted  a  writ  of 
habeas  corpus  by  the  district  court,  and  from 
that  time  until  tbis  court  disposed  of  hU  ap- 
peal, had  he  been  conveyed  to  the  peniten- 
tiary, the  officer  so  doing  would  have  been  in 
contempt  Appellant,  by  his  act  In  applying 
for  the  writ,  had  stayed  the  hands  of  the 
officers,  and  he  could  not  from  and  after  the 
date  of  granting  the  writ  be  legally  confined 
In  the  penitentiary,  and,  as  a  matter  of  fact 
he  has  not  been,  nor  is  it  contended  that  he 
has  been,  confined  therein.  So  he  has  un- 
dei^one  no  part  of  the  punishment.  But  If 
this  were  not  true,  and  he  had  undergone 
part  of  the  punishment  under  a  void  judg- 
ment. If  he  secured  his  release  therefrom  by 
applying  for  a  writ  of  habeas  corpus,  a  plea 
of  former  jeopardy  would  not  be  sustained. 

This  question  is  exhaustively  discussed  by 
Judge  Davidson  In  the  carse  of  Ogle  v.  State, 
43  Tex.  Cr.  R.  219,  63  S.  W.  1009,  96  Am.  St 
Rep.  860.  In  that  case  Ogle  had  been  con- 
victed and  served  nearly  18  years  In  the  pen- 
itentiary, and  secured  his  release  on  habeas 
corpus  because  the  grand  Jury  that  returned 
the  indictment  was  composed  of  more  than 
12  men,  and  was  therefore  void.  The  court 
held  that,  as  he  had  Instituted  proceedings  to 
obtain  his  release  from  the  judgment  on  the 
ground  that  It  was  void,  the  fact  that  be  had 
served  18  years  In  the  penitentiary  would 
not  avail  him,  when  he  had  not  served  the 
full  term  of  punishment  Had  he  not  insti- 
tuted proceedings  to  have  the  Judgment  de- 
clared void,  and  served  the  punishment  fixed 
thereunder,  the  rule  would  be  otherwise; 
but,  when  a  person  institutes  proceedings 
and  secures  the  annullment  of  the  judgment, 
and  it  Is  declared  void,  it  will  no  more  avail 
talm  as  a  defensive  plea  than  It  will  avail  the 
state  to  punish  him  thereunder.  The  judg- 
ment and  sentence  having  been  declared  void 
by  this  court,  it  Is  no  longer  a  legal  judgment 
and  sentence,  even  though  it  may  appear  on 
the  record  of  the  district  court  of  Grayson 
county,  and  cannot  be  made  the  basis  of  a 
plea  of  jeopardy.  In  Am.  &  Eng.  P^ncy.  of 
Law,  ToL  17,  p.  606,  the  rule  is  said  to  be: 


**If  on  motion  of  defendant  the  verdict  is  i 
set  aside  or  vacated,  a  waiver  of  objection  i 
to  being  again  pot  In  Jeopardy  will  be  im-  j 
plied,  and  he  may,  as  a  nUe,  be  tried  again, 
and  this  Is  so  though  flie  defendant  haa 
served  out  a  paH  of  the  sentence."  In  this  | 
case  It  was  at  tlie  Instance  of  and  oo  ajvU- 
catlon  made  by  appellant  that  tlie  ordinal 
judgment  and  sentence  were  va<nted  and 
held  void,  and  as  upholding  this  rule  In  addi- 
tion to  the  authorities  dted  from  Texas,  cases 
are  cited  from  the  following  courts  of  last 
resort:  Kenuall  t.  State,  6S  Ala.  402;  Ter- 
ritory V.  Dorman,  1  Ariz.  56,  25  Pac  S16; 
Stewart  v.  State,  13  Ark.  720;  People  v. 
Travers,  73  Cal.  5S0,  15  Pac.  293;  GUison  v. 
State.  26  Fht.  109,  7  South.  3T6;  HcGee  v. 
State,  97  Ga.  360,  23  S.  E.  831;  Phillips  v. 
People^  88  111.  160 ;  State  v.  Arnold,  140  Ind. 
659,  42  N.  E.  1095,  43  N.  E.  871 ;  Brown  v. 
United  States.  2  Ind.  T.  582,  52  S.  W.  56; 
State  V.  Severson,  79  Iowa,  750,  45  S.  W. 
305;  State  v.  McNaught,  36  Kan.  624, 14  Paa 
277 ;  Com.  v.  Arnold,  83  Ey.  1,  4  Am.  St  Rep. 
U4;  State  v.  OUver.  38  La.  Ann.  470,  2 
South.  194;  Cochrane  v.  State,  8  Md.  400; 
Gom.  V.  Green,  17  Maes.  515 ;  People  v.  Mur- 
ray, 89  Mich.  276,  50  N,  W,  995,  14  L.  B.  A. 
809,  28  Am.  St  Rep.  294;  State  v.  Brecht, 
41  Minn.  50.  42  N.  W.  602 ;  Morris  v.  State, 
8  Smedes  &  M.  (Miss.)  762 ;  State  v.  Patter- 
son. 88  Mo.  88,  57  Am.  Rep.  374;  State  v. 
Thompson,  10  Mont  549.  27  Pac.  349;  Mc- 
Ginn V.  State,  46  Neb.  427,  65  N.  W.  46,  36 
L.  B.  A.  450,  50  Am.  St  Rep.  617 ;  State  v. 
Blalsdell,  59  N.  H.  328 ;  Smith  v.  State,  41 
N.  J.  Law,  598 ;  People  v.  Dowling.  84  N.  Y. 
478 ;  State  v.  Rhodes,  112  N.  G.  857,  17  S.  B. 
164;  State  v.  Lee,  114  N.  G.  844.  19  S.  G. 
375;  LesBlle  v.  State,  18  Ohio  St  391;  Penn- 
sylvania V.  Huffman,  Add.  (Pa.)  140;  State 
V.  Stephens,  13  S.  G.  285 ;  State  v.  Reddlng- 
tou,  8  S.  D,  315,  66  N.  W.  464 ;  Campbell  v. 
State,  9  Yerg.  (Tenn.)  333,  30  Am.  Dec  417;  ' 
Briggs  V.  Commonwealth,  82  Va.  554;  State 
V.  Friedrich,  4  Wash.  204,  29  Pac.  1055.  30 
Pac.  328,  31  Pac.  332;  Younger  v.  State.  2 
W.  Va.  679,  98  Am.  Dec.  791 ;  State  v.  Hill. 
30  Wis.  416,  and  other  cases  cited  on  pages 
606,  607,  of  said  volume  17.  ' 

The  United  States  Supreme  Court  In  the 
case  of  Murphy  v.  Mass,  177  U.  8.  155,  20 
Sup.  Ct  639.  44  L.  Ed.  711,  held:  Their  plea  , 
of  former  Jeopardy  cannot  be  sustained,  be- 
cause it  Is  quite  clear  that  a  defendant  who 
procures  a  judgment  against  him  upon  indict- 
ment to  be  set  aside  may  be  tried  anew  npon  i 
the  same  indictment  for  the  same  offense  of 
which  he  had  been  convicted;  citing  authori- 
ties. 

This  Is  the  rule  adopted  in  this  court,  ex- 
cept that.  In  case  the  verdict  is  insnfficlent 
and  the  Judgment  and  sentence  void,  as  said 
by  Judge  White  in  Dubose  v.  Stat^  Bopra 
the  court  on  his  motion  may  set  it  aside  be- 
fore punishment  Is  undergone.  However,  la 
tbla  instance^  It  waa  set  aside  and  baiA  Told 
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by  thla  conrt  at  tbe  request  ot  appellant,  and 
the  court  did  not  err  In  striking  out  the 
plea;  and  the  judgment  la  affirmed. 


FORWARD  T.  STATB.   (So.  810&> 
(Court  of  Criminal  Appeals  of  Texaa. 
April  29,  1914.) 
X.  Crtitikai.  Law  (8  Oil*)— Evidence— WiT- 

KES.SE9— ACCOHFLICIS— CoaBOBOBATION. 

Where  the  prosftcoti^g  witness  testified 
tbat  his  watch  was.  stolen  while  he  was  in  a 
aaluun,  tbat  accused  was  the  oul;  person  cluse 
enough  to  him  to  have  takoi  It,  and  that  ac- 
coaed's  aeeomplice  to  whom  the  watch  was  de- 
livered, and  whu  pawned  it,  remained  seated  in 
a  chair  some  distance  away  during  the  entire 
time  be  was  in  the  saloon,  there  Is  sufficient 
^.corroboration  to  support  a  conviction  on  the 
acc<jiupU<«'B  testimony  that  accused  took  the 
watch  and  delivered  it  to  him  ta  pawn. 

[Ed.  Kote.— For  other  cases,  see  Criminal 
Ldw,  Cent  Dig.  H  112&-3I87;  Dec.  Dig.  { 
611.*] 

2.  Cbiminal  Law  (J  82e*)— Tbial-Inbteuo- 

TIONB — OBJBcnONB~TlME    FOB  RlQUEBTS. 

Undar  Act  April  6,  1913  (Acts  SSd  Leg. 
>:.  amendioy  Code  Cr.  Proc  1811,  art.  743, 

where  no  objection  was  made  when  the  charge 
was  submitted  to  accused's  counsel  before  argu- 
ment, a  request  to  cba^  .on  circumstantial  ev- 
idence, made  during  the  closing  argument  for 
the  stat^  comes  too  late. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  ft  2008;   Dec  Dig.  |  828.*] 

S.  CsnaNaz,  law  (|  784*)— Tbiai>-Inbist70- 
noiTS— Chabgb  on  Ciboumstantiai.  Evi- 

DBMCS. 

In  a  prosecution  for  theft  from  the  person, 
where  the  prusecuting  witness  testified  that  ac- 
cused was  the  only  person  who  had  an  op- 
portonity  to  steal  his  watch,  and  accused's  ac- 
complice testified  tbat  accused  delivered  it  to 
him  to  pawn,  tbe  facta  are  in  such  close  juxta- 
position as  to  be  equivaloit  to  positive  testi- 
mony, and  a  chai^  oo  dreamstantial  evidence 
is  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lav,  Cent  Dig.  |S  1883-1888.  1022,  I960; 
Dec  Dig.  f  784.*] 

4,  Cbiminal  Law  (5  1171*>— Tbiaj>-Appeai, 
— Hashuss  Ebbob. 

Where  the  jury  were  charged  to  disregard 
It,  a  reference  1^  tbe  district  attorney  in  argu- 
ment to  marks  ot  gollt  on  accnsed  s  fiace  is 
harmless. 

[Ed.  Note.— Vor  other  cassfc  see  Criminal 
Law,  Cent  Dig.  ||  312S,  3m;  Dee.  Dig.  f 
117L*1 

Appeal  from  District  Court,  Robertson 
Comitj;  J.  C.  Soott,  Judge. 

Am 00  Forward  was  convicted  of  larceny 
£rom  tbe  person,  and  he  appeals.  Affirmed. 

Y.  B.  Hudson,  of  Bryan,  for  appellant 
C.  B.  Lane,  Asst.  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  Appellant  was  con- 
victed for  stealing  a  watch  from  tbe  person 
of  Hezekiah  Dobbins,  and  bis  punishment  as- 
sessed at  the  lowest  prescribed  by  law. 

Appellant  contends  that  tbe  evidence  is  In- 
sufficient to  sustain  tbe  verdict,  and  within 
and  aa  a  part  of  that,  that  the  testimony  of 
Chris  Tatnm,  who  was  an  accomplice,  was 
not  snffideutly  corroborated. 


(1]  The  evidence  bj  Dobbins  is  to  the  ef- 
fect: That  on  the  morning  of  about  May  21, 
1913,  he  went  In  a  saloon,  in  Hearne  to  get 
a  drink  of  beer,  and  as  he  walked  in  he  pull- 
ed out  and  looked  at  bis  watch  and  then  re- 
placed It  in  his  pocket  Tbe  watch  was  In 
his  side  pants  watch  pocket,  and  to  It  was 
attached  a  fob.  That  appellant  was  stand- 
ing up  at  the  ttar  when  he  walked  up  apd 
called  for  beer.  Appellant  at  the  time  asked 
him  to  get  him  (appellant)  also  a  glass  of 
beer,  which  be  refused  to  do.  That  appel- 
lant, while  he  (Dobbins)  was  at  the  bar,  walk- 
ed right  up  by  his  side,  and  they  stood  there 
about  6  or  10  minutes.  That  appellant  then 
called  him  off  in  the  back  Just  out  of  the 
saloon,  exhibited  to  him  bis  (appellant's)  lit- 
tle old  silver  watch,  and  tried  to  get  him  to 
give  him  $3  on  it  He  refused  that  That 
Dobbins  then  started  out  of  the  saloon  door, 
felt  for  his  watch,  and  missed  it,  and  at  once 
accused  appellant  of  getting  it,  which  ap- 
pellant vigorously  denied.  Dobbins  swore: 
"While  I  was  in  that  saloon,  there  was  no 
one  close  enough  to  me  to  get  my  watch,  but 
the  defendant,  Amos  Forward,  no  one  else  at 
all."  Dobbins  at  once  went  and  complained 
to  the  officer  that  his  watch  had  been  stolen 
from  him.  The  officer  searched  appellant, 
but  did  not  then  find  the  watch  on  him. 
Tbat  Chris  Tatum,  when  he  (Dobbins)  went 
in  the  saloon,  was  sitting  in  a  chair  over  by 
the  heater  and  never  got  up  out  of  the  chair 
while  he  was  in  the  saloon. 

The  evidence  In  no  way  puts  either  tbe 
saloon  keeper  or  his  porter  In  such  position 
or  proximity  to  Dobbins,  while  he  was  in 
the  saloon,  as  for  any  suspicion  even  to 
attach  to  them  that  either  got  the  watch. 
The  accomplice,  Tatum,  testified  substan- 
tially as  did  Dobbins:  That  he  was  sitting 
back  of  the  heater  the  whole  time  Dobbins 
was  In  the  saloon  and  never  got  near  him, 
but  tbat  appellant  and  Dobbins  were  stand- 
ing close  together  right  In  front  of  the  bar, 
and  that  appellant  called  Dobbins  back  in  tbe 
rear  of  the  saloon,  and  that  he  never  got  up 
out  of  tbe  chair  tbe  whole  time  Dobbins  was 
In  tile  saloon.  That,  after  remaining  In  the 
saloon  some  little  time  after  Dobbins  accused 
appellant  of  stealing  his  watch  and  appel- 
lant denied  it,  he  (Tatum)  went  out  of  the 
saloon  and  to  a  Mexican  chile  Joint  That 
appellant  then  came  In  the  chile  Joint,  called 
him  out,  told  him  to  take  the  wat(^  over  to 
a  pawnbroker's,  pawn  it  and  get  money  on 
it,  and  he  would  divide  with  him  the  money. 
Tbat  appellant  then  delivered  to  him  Dob- 
bins* watch,  and  he  pawned  it  with  the  pawn- 
broker, got  a  dollar  on  it,  took  the  dollar  back 
and  delivered  it  to  appellant,  and  appellant 
gave  him  half  of  it  That  he  saw  Dobbins 
and  told  Dobbins  if  he  would  give  blm  $2.50, 
he  would  go  and  get  his  watch.  Dobbins,  un- 
der the  direction  of  the  officer,  gave  him  $2.60, 
and  before  he  got  back  to  Dobbins  with  the 
watdi  he  was  axrested.  He  denied  that  he  had 
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1^  aod  the  officers  searched  him  and  could  not 
find  It  and  then  pat  him  In  jaU.  The  omcer 
then  went  to  the  pawnbroker  and  found  ont 
that  Tatum  had  pawned  the  watch,  a  short 
time  afterwards  came  and  redeemed  It,  and 
then  the  officer  went  to  the  calaboose  where 
Tatum  was  confined,  and,  after  talking  with 
him,  Tatnm  got  the  watch  out  of  the  cala- 
boose where  he  had  hid  It  and  delivered  it  to 
the  officer.  The  watch  was  thoroughly  Ident- 
Ifled  by  all  the  witnesses  as  the  watch  Dob- 
bins stated  was  stolen  from  blm  In  the 
saloon  by  appellant  This  accomplice,  Tatum, 
had  been  himself  convicted  for  stealing  this 
watch  at  the  previous  term  of  court,  but  the 
court  granted  him  a  new  trial,  and  the  case 
was  BtiU  pending  against  him  at  the  time  he 
testified  in  this  case. 

It  has  been  long  settled  by  the  many  de- 
cisions of  this  court  what  is  essential  to  the 
corroboration  of  the  testimony  of  an  ac- 
complice. We  think  unquestionably,  under 
the  law  and  decisions,  the  testimony  of  the 
accomplice,  Tatum,  was  amply  and  fully  cor- 
roborated. Nourse  V.  State,  2  Tex.  App.  318; 
Jones  V.  State,  4  Tex.  App.  (SSI ;  Tooney  v. 
State,  5  Tex.  App.  193;  Simms  v.  State,  8 
Tex.  App.  243 ;  Clanton  v.  State,  13  Tex.  App. 
167 ;  Moore  v.  State,  47  Tex.  Or.  R.  415,  83 
S.  W.  1117;  Nash  v.  State,  61  Tex.  Cr.  B. 
264,  134  S.  W.  709 ;  Warren  v.  State,  149  S. 
W.  135 ;  and  many  other  cases  unnecessary 
to  cite.  The  testimony  In  this  case  Is  clearly 
sufficient  to  sustain  the  verdict. 

[2,  3]  This  case  was  tried  February  6, 1914, 
long  after  the  Act  of  April  6,  1913  (Acts  33d 
Leg.  c.  138,  had  been  in  effect,  amending  article 
743  and  previous  articles  as  to  the  charge  of 
the  court.  Before  the  argument  began,  the 
court  submitted  his  charge  to  appellant's  at- 
torney. At  the  time  he  made  no  objection 
thereto  that  the  court  had  failed  to  charge  on 
drcumstantlal  evidence,  nor  did  he  at  that 
time  request  any  charge  on  circumstantial 
evidence.  During  the  closing  argument  of  the 
district  attorney,  he,  for  the  first  time,  re- 
quested the  court  to  submit  a  charge  on  cir- 
cumstantial evidence.  The  court  at  that  time 
refused  to  do  so.  We  cannot  review  this 
question  even  If  the  court  should  have  given 
such  charge.  Besides,  under  any  contingency 
the  facts  proven  In  this  case.  If  they  did  not 
show  by  direct  or  positive  proof  appellant 
stole  the  watch,  they  are  In  such  close  Juxta- 
position thereto  as  to  be  equivalent  to  direct 
ffe'Stlmopy,  and  a  charge  on  circumstantial 
evidence  was  not  required.  Branch's  Crim- 
inal Law,  S  203.  first  subdivision  and  the  next 
to  the  last  subdivision  under  this  section  on 
page  107,  where  some  of  the  cases  are  col- 
lated ;  Baldwin  v.  State,  31  Tex.  Cr.  B'.  589, 
21  S.  W.  679 ;  Surrell  v.  State,  29  Tex.  App. 
321,  15  S.  W.  816;  Dobba  v.  State,  51  Tex. 
Cr.  R.  629,  103  S.  W.  918;  Adams  v.  State, 
34  Tex.  Cr.  R.  470,  31  S.  W.  372;  Crews  v. 
State,  34  Tex.  Cr.  B.  533,  31  S.  W.  373 ;  Sea- 
son V.  State,  43  Tex,  Cr,  B.  442,  67  S.  W.  96, 


69  L.  B.  A.  193;  Cabrera  v.  State.  56  rTex. 
Cr.  B.  150,  118  S.  W.  1054 ;  Law  v.  State,  160 
8.  W.  99;  Ballard  v.  State,  160  8.  W.  92. 

[4]  As  one  ground  of  his  motion  for  new 
trial,  appellant  complained  that  the  district 
attorney,  In  his  closing  argument,  said:  "I* 
waut  you  to  look  Into  this  defendant's  face 
and  see  If  yon  do  not  see  marks  ot  guilt 
there."   Appellant  alone  swore  to  his  motion 
for  new  trial.   The  district  attorney  contest- 
ed the  motion  on  this  ground  and  attached 
thereto  his,  and  the  affidavits  of  every  one  of 
the  jurors  wherein  he  and  they  swore  that 
he  did  not  use  the  language  attributed  to  him 
above,  but  Instead  used  this  language,  "Geo- 
tlemen  of  the  jury,  look  into  the  face  of  the 
defendant,  and  see  If  there  are  not  marks  of 
intelligence  there,"  and  at  the  time  be  made 
said  statements  he  was  discussing  the  in- 
telligence of  prosecuting  witnesses  and  com- 
paring same  to  that  of  the  defendant.  The 
court  heard  all  this  in  hearing  the  motion  for 
new  trial  and  overruled  it.   However,  he  ap- 
proved appellant's  bill  of  exceptions  to  the 
effect  that  the  district  attorney  did  use  such 
language  in  his  closing  argument.   We  also 
find  that  the  appellant  requested,  and  the 
court  gave,  this  special  charge  to  the  Jnry; 
"You  are  instructed  not  to  consider  that  part 
of  the  argument  or  remarks  made  by  the 
district  attorney  to  this  effect,  viz.,  'Gentle- 
men of  the  jury,  look  Into  the  face  of  this 
defendant,  and  say  If  you  do  not  see  marks 
of  guilt  there.'    Tou  will  not  consider  this 
part  of  the  argument  for  ony  purpose."  TTn- 
der  the  drcumstaucee  and  the  authorities, 
this  question   does  not  present  reversible 
error.    Keraon  v.  State,  18  Tex.  App.  564; 
House  V.  State,  19  Tex.  App.  239 ;  Hardy  v. 
State.  31  Tex.  Cr.  B.  293,  20  S.  W.  B61 : 
Tweedle  v.  State,  29  Tex.  App.  591, 16  S.  W. 
544;   Bingham  v.  State,  6  Tex.  App,  169; 
Prlzzell  V.  State,  30  Tex.  Cr.  App.  56,  16  S. 
W.  751;   Gowans  v.  State,  64  Tex.  Cr.  R. 
405,  145  S.  W.  614. 

The  judgment  is  affirmed. 


LANDBUM  V.  STATE.     (No.  3054.) 

(Court  of  Criminal  Appeals  of  Texas.  April 
22,  1914.   Behearinc  Denied  Uay  13, 

1.  EUBEZZLEIOGNT    ((  4*)— ElmiENTS  OP  OF- 
FENSE. 

Where  defendant  Induced  prosecutrix  to 
deliver  to  him  certain  certificates  of  8to<^  In  a 
life  insuranoe  company  and  a  note  for  1^100, 
for  which  he  was  to  procure  for  her  sbares  la 
another  Insurance  company  and  deliver  the 
same  to  her  after  the  exchange  had  been  made, 
but  he  sold  her  shares  aod  converted  the  pro- 
ceeds, he  was  guilty  of  embezzlemenL 

[Ed.  Note.— For  other  cases,  see  Bmbenle- 
ment.  Cent  Dig.  S  1 ;  !>«.  Dig.  }  4.*] 

2.  EUHEZZLEUEKT  (§  35*)— Pbofebtt  Exbkz- 

ZLED — INDK  TMENT. 

Where  defendant  induced  proRecutriz  to 
deliver  to  him  certain  stock  certificates  and  a 
note,  to  be  exdhanged  for  abarea  in  another  coib- 
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I>aji7  and  zetoHMd  to  her,  bat  h*  Immediately 
•old  the  stock  ao  delivereid  and  converted  the 
proceeds,  be  was  prt^rly  charged  with  emlWE- 
vlins  the  proceeds  of  the  sale  and  not  the  stock. 

[Ed.  Not& — VoT  other  casee,  see  Embezzle- 
m^t.  Cent  Die  S{  65-fi9;  Dec  Dig.  {  35.*] 

Appeal  from  District  Court,  Erath  County; 
W.  J.  Oxford,  Judge. 

W.  B.  Landmm  was  convicted  of  embeazle- 
ment,  and.  he  appealiL  Affirmed. 

Odell,  Johnson  &  Han^,  of  Cleburne,  for 
Appellant  0.  E.  Lane,  Aeat  Atty.  Gen.,  for 
tbe  State. 


HABPEB,  J.  Appellant  was  convicted  of 
embezzlement,  and  his  punishment  fixed  at 
Ave  years*  confinement  In  the  penitentiary. 

[1,  2]  Appellant  contends  that  the  facts  do 
not  show  that  he  is  guilty  of  the  crime  of  em- 
bezzlement, and,  if  they  do,  then  he  was 
guilty  of  embezzling  the  stock  delivered  to 
him  by  Mrs.  Dunn,  and  not  the  proceeds  of 
tbe  stock,  and  could  not  be  convicted  under 
tills  indictment,  which  charged  him  with  em- 
bezzling the  proceeds  derived  from  a  sale  of 
the  stock.   We  have  read  the  record  critical- 
ly, and  have  arrived  at  the  conclusion  that 
under  the  facts  an  indictment  for  embezzle- 
ment will  11&   Mrs.  Dunn  testified  she  was 
the  owner  of  certain  stock  In  the  Amicable 
Life  Insurance  Company;  that  appellant  rep- 
resented to  her  that  he  was  agent  of  the  Mu- 
tual Loan  ft  Investment  Company,  and  that 
tbe  Mutual  Loan  &  Investment  Company  had 
an  option  on  250  shares  of  stock  In  the  West- 
ern Casualty  &  Guaranty  Company;  that 
appellant  induced  her  to  deliver  to  him  her 
stock  in  tike  Amicable  Life  Insurance  Com- 
pany, and  gne  a  note  for  fSOO,  for  which  he 
was  to  procure  for  her  shares  of  stock  in  the 
Western  Casualty  &  Guaranty  Company. 
She  swears  poslUvely*  "I  did  not  sell  my 
stock  to  him  [appellant]. "  It  appellant  only 
claimed  to  have  an  option  to  purchase  West- 
em  Casualty  &  Guaran^  Company  stodc, 
and  Mrs.  Dunn  did  not  sell  him  her  ntovk, 
but  delivered  It  to  him  to  be  used  by  him  In 
procuring  for  her  stock  in  tbe  Western  Casu- 
alty ft  Guaranty  Ca,  such  relations  would 
be  established  between  them  as  would  bring 
him  within  the  terms  of  artlde  1416  of  the 
Penal  Code.  An  agency  or  fiduciary  relatlon- 
sblp  would  be  shown     her  testimony.  Tbe 
question  here  presented  is  discussed  at  length 
in  the  case  of  IJeonard  v.  State,  7  Texas 
Crim.  App.  £L7,  and  specially  In  the  opinion 
on  the  molton  for  rehearing.   As  said  In  that 
case,  the  fact  that  appellant  had  authority 
to  diapose  of  the  Amicable  Life  Insurance 
Company  stock  would  not  render  It  less  em- 
beolement,  If  he  had  the  criminal  Intent  at 
the  tbne  he  received  the  stodi;,  or  conceived 
tbe  criminal  Intent  after  he  bad  sold  tbe 
stock,  and  then  ccmverted  the  proceeds  to  his 
own  USB  and  benefit   If  she  had  sold  the 
stock  to  ai^Uant^  ot  course  thare  could  be 
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no  cmbesalemeilit  but  she  swears  positively 
she  did  not  do  so,  bnt  delivered  it  to  him  un- 
der an  agreement  that  he  was  to  use  it  in 
procuring  for  her  stock  in  the  Western  Casu- 
alty ft  Guaranty  Company,  upon  which  he 
had  an  option,  and  In  this  way  the  relation- 
ship between  him  and  Mrs.  Dunn  arose.  He 
did  not  claim  to  own  the  Western  Casualty 
&  Guaranty  Company  stock,  only  that  be  had 
an  option  to  purchase  it,  and  this  stock  of 
the  Amicable  Life  Insurance  Company  and 
tbe  note  were  given  to  him  with  which  to 
make  the  purchase  for  Mrs.  Dunn.  If  the 
evidence  conclusively  showed  that  appellant 
had  the  fraudulent  intent  at  tbe  time  he 
made  the  representations  to  Mrs.  Dunn,  per- 
haps appellant  would  be  guilty  of  swindling 
and  not  embezzlement,  but  if  at  the  time  he 
made  the  representations  he  intended  to  pro- 
cure the  stock  in  the  Western  Casualty  ft 
Guaranty  Company  for  Mrs.  Dunn,  he  would 
come  lawfully  Intq  possession  of  the  Ami- 
cable life  Insurance  Company  stock,  with 
authority  to  dispose  of  It,  and  tbe  offense 
would  be  embezzlement 

In  the  case  of  Golden  v.  State,  22  Tex. 
App.  15,  2  S.  W.  537,  this  court  held,  in  an 
opinion  by  Presiding  Judge  White:  "Defend- 
ant induced  Mrs.  Weedon  to  turn  over  the 
money  to  him,  ostf^isibly  and  with  the  un- 
derstanding that  he  was  to  d^jtoslt  the  same 
for  her  in  bank  for  safe-keeping.    She  In- 
trusted it  to  bim  for  that  and  no  other  pur- 
pose.  At  the  very  time  he  obtained  it;  it 
Is  true  that  to  all  intents  and  purposes  be 
was  a  thief,  intending  to  steal  it;  but  in 
so  far  as  she  waa  concerned,  she  was  only 
creating  him  her  agent  to  take  tbe  money 
for  d^Blt  for  her  to  the  bank.   Tbe  trust 
In^xMwd  In  him  by  her  was  that  be  would, 
aa  her  ag«it,  take  the  money  to  the  bank, 
and  It  was  Intrusted  to  bim  solely  fior  that 
purpose.  Instead  of  complyii^  with  the  pur- 
poses of  tbe  trust  and  his  agency,  he  mis- 
applied, mtBappropriated.  embezsied,  and  con- 
verted to  bis  own  use  the  mon^  so  confided 
to  him.   The  evidence  makes  a  most  clear 
and  indubitable  case  of  embezzlement,  even 
though  it  may  contain  all  the  essential  ele- 
ments of  theft  also.   It  amply  snstaina  tbe 
conviction  for  embendement;  and  we  ted  Al- 
ly Justified  In  adding  that  the  focts  developed 
In  this  record  discover  aa  heartteaa  and  as 
inhnmaii  a  wroug  to  obtain  money  toy  fraudu- 
lent devices  as  Is  rarely  to  be  found  In  the 
blatory  of  crimes  nnncoompantod  1>y  per- 
sonal  violence." 

In  this  case  there  can  be  no  question  but 
that  Mrs.  Dunn  intrusted  her  atock  to  the 
Amicable  Liffe  Inmiranoe  Company  to  appea- 
lant  to  be  used  by  liim  In  the  purcbase  ol 
Western  Casualty    &   Guaranty  Compaq 
atock,  and  tor  no  other  purpose.  T^^^Z, 
ttoTtiien  arises.  Did  appellant 
stock  or  tiie  proceeds  of  the  rtoofc  -.JJ^^^^ 
convicted  of  the  latter  offense?  TPej^  
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Ijistracted  the  Jury:  "If  yon  should  b^re 
from  the  evidence  that  at  the  time  the  de- 
fendant sold  said  certificates  of  stock  to  Mr. 
Stewart,  he  made  the  sale  of  the  same  as 
his  own  property,  with  the  Intention  at  said 
time  fraudulently  to  deprive  Mrs.  Dunn  of 
their  value  and  to  appropriate  It  to  his  own 
use  and  benefit,  and  with  the  Intention  that 
he  would  not  carry  out  his  agreement  with 
Sirs.  Dunn  and  would  not  Invest  said  pro- 
ceeds in  certificates  of  stock  in  the  Western 
Casualty  &  Guaranty  Company  for  Mrs. 
Dunn,  or  If  you  have  a  reasonable  doubt  as 
to  whether  or  not  this  was  his  IntentiCh  at 
the  very  time  he  made  the  sale  of  said  cer- 
tificates of  stock  to  Mr.  Stewart,  then  the  de- 
fendant cannot  be  convicted  under  either  of 
the  counts  submitted  to  you  In  this  Indict- 
ment, and  It  will  be  your  duty  to  give  falm 
the  benefit  of  such  doubt  and  acquit  him." 
It  Is  thus  seen  that  the  Issue  was  squarely 
submitted  to  the  Jury,  and  they  find  under 
the  facta  In  the  case  that  the  Intent  to  ap- 
propriate to  his  own  use  was  conceived  after 
he  had  sold  the  Amicable  stock  to  Mr.  Stew- 
art ;  and,  If  so,  he  would  be  guilty  of  embez- 
zling the  proceeds  of  the  sale  and  not 
the  stock  Itself,  and  we  cannot  say  this  con- 
clusion Is  not  warranted  by  the  testimony. 
Appellant  may  at  that  time  Iiave  Intended  to 
purchase  Western  Casualty  &  Guaranty  Com- 
pany stock  for  Mrs.  Dunn,  and  the  fact  that 
he  sold  her  stock  in  the  Amicable  In  the 
very  town  where  he  secured  it  from  her 
would  indicate  as  much,  or  a  boldness  In 
wrongdoing  not  often  met  with.  At  any  rate, 
we  cannot  say  that  the  jury  were  not  author- 
ized to  so  find,  and,  as  the  court  fairly  sub- 
mitted that  issue  to  them,  and  they  find 
against  him  on  this  contention,  the  Judgm^t 
Is  affirmed. 

DAVIDSON,      Absent  at  conraltallon. 


Bz  parte  BARNES.    (No.  S118.) 
(Court  of  Criminal  Appeals  of  Texas.  April 
22,  1014.   Rebearfng  Denied  May  IS, 
1914.) 

L  Habkab  Oohpus   a  80*)— Appucatioh— 

Evidence. 

An  application  for  writ  of  habeas  corpns 
toif  the  dischaiga  of  relator  is  merely  a  plead- 
ing and,  in  the  absence  ct  any  evidence  of  the 
tmtii  of  the  allegations  <A  the  application,  re- 
lator must  be  remanded. 

[Ed.  Note.— For  other  eases,  see  Habeas  Cor- 
pus, Cent.  Dig.  II  77,  78;  Dec  Dig.  {  80.*] 

2.  Gkano  Just  (|  86*)— WnnissBB— Rbfitb- 

AL  TO  BE  SwoBN— Effect. 

One  who,  when  summoned  before  the  grand 
jury,  refuses  to  be  sworn,  and  who,  when 
brought  before  the  district  Judge,  again  refuses 
to  be  sworn  end  answer  any  question,  or  to  af- 
firm tn  any  way,  is  guilty  of  contempt  of  court, 
authorizing  coofitiement  in  Jail  until  sbe  will 
take  the  oath  required  by  law,  in  the  absence  of 
any  proof  that  her  refusal  was  on  account  ot 
any  religious  or  other  convictions. 

lEd.  Note.— For  other  cases,  see  Grand  Jory, 
Cent.  Dis-  a  7R-7S;  Dec.  Dis.  §  36.*] 


8.  G&uro  Jun  (|  36*H-PBinia«  cr  Wit* 
NBssBfr— AvswBB   Tmsvtsa    TO  Subject 
.  WrrnBsa  to  Ckiuinai.  pBOSEOcmoiT. 

That  a  person  summoned  before  the  grand 
Jury  refused  to  be  sworn  to  testify  because  abe 
presumed  that  she  would  be  questioned  about 
alleged  incestuous  relations  Detween  herself 
and  her  father  did  not  ezcuae  her  for  her  refus- 
al to  be  sworn,  bat,  after  being  sworn,  abe  would 
be  Justified  In  refusing  to  answer  questioaB  re- 
lating to  the  subject 

[Ed.  Note.— For  other  cases,  aea  Grand  Jniy, 
Cent  Dig.  H  75-78;  DecTDig.  |  86.*] 

4.  WlTKBBBBS  (I  303*)— PaiVILEOK  OF  WlT- 
NBSSK— ANSWKE  TEHDZna  TO  SUBJECT  WlT^ 
NESS    TO    CtaUZNAX.  PBOSEOUTIOZf — XjfNU- 

NITT. 

Where,  on  the  refusal  of  a  witness  snm- 
moned  before  the  grand  jury  to  be  sworn  oo 
the  g:round  that  she  presumed  sbe  would  be 
questioned  concerning  a  crime  committed  by  her 
and  another,  the  district  attorney,  with  the 
sanction  and  approval  ot  the  district  jndge. 
tendered  her  immunity  from  prosecotion  as  to 
any  matter  about  which  she  might  testify,  she 
could  be  compelled  to  testify. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  II  1049,  lO&O;  Dec  Dig.  |  303.*] 

Habeas  corpus  by  Lottie  Belle  Barnes  for 
her  discharge  from  custody.  R^tor  re- 
manded. 

John  B.  Storms,  of  Ft  Stockton,  and  Ed- 
win F.  Yanderbilt,  of  San  Antonio,  tor  ap- 
pelant W.  O.  Unden,  DIat  Atty.,  oC  Sin 
ABttmio,  and  a  E.  Leioak  Aait  Attj.  Gen., 
for  the  State. 

HARPER,  J.  Relator,  having  been  refused 
a  writ  of  liabeas  corpus  by  the  district  courts 
in  Bexar  county,  applied  to  this  court  and 
was  granted  a  vrlt,  and  the  hearing  aet  tar 
April  15th. 

[1]  On  that  day  rdator's  attorney  and  the 
district  attorney  appeared  and  argued  the 
case,  but  relator  introduced  no  evidence  lo 
support  of  the  allegations  contained  In  the 
application.  In  the  absence  of  any  proof 
supporting  the  allegations,  relator  should  be 
remanded.  The  application  Is  merely  a 
pleading,  and  does  not  prove  Itself.  Ex  parte 
Welbnm,  167  S.  W.  154,  and  cases  there  dted. 

[Z]  The  district  attorney  did  offer  aome 
evidence,  and  this  evidence  would  show  that 
when  the  relator  was  summoned  before  the 
grand  Jury  she  refused  to  be  sworn  or  af- 
firm. When  she  was  carried  before  the  dis- 
trict Jndge  sbe  again  refused  to  be  sworn  to 
answer  any  qneatlon,  or  to  affirm  In  any 
way,  and  yet  tliere  la  no  proof  offraed  that 
sudh  action  waa  on  account  of  any  reUslona 
or  other  convlctlona.  Tbla  vonUl  be  sneta 
contempt  as  would  authorize  her  conflnunmt 
in  Jail  until  she  should  purge  beraeU  o£  con* 
tempt  and  take  the  oath  required  by  law  to 
be  administered  to  all  witnesses. 

[S]  It  would  seem  from  the  pnxrf  offered 
by  the  district  attorney  that  relator  presum- 
ed that  she  was  going  to  be  questioned  by 
the  grand  Jury  about  alleged  Incestuous  ce- 
lations  betwera  her  and  her  Cathw.  This 
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fornlalies  do  occnoe  tat  refiulxig  to  be  aworn 
to  answer  sacb  questions  as  migbt  be  pto- 
poonded  to  Iwr  by  tbe  grand  JnzT-  After 
being  swoA,  it  auch  qaesttons  were  pro- 
pomided,  tiien.  and  not  nntll  tbw,  would  sbe 
be  Jostifled  In  xetnsing  to  answK  sucb  ques- 

[4]  ^wanr,  It  fnitber  aniears  from  the 
testimony  offered  by  Oie  district  attorney 
that  when  the  wttiwBS  refused  even  to  be 
sworn,  that  he  then  and  there  offered  and 
tendered  her  eompletft  and  cbsolote  immonity 
from  iffosecntlon  as  to  any  matter  about 
which  she  might  be  called  npon  to  testify, 
which  tender  met  with  tbe  sanction  and  ap- 
proval of  the  district  Judge.  Under  such  dr- 
cumstances,  she  could  be  compelled  to  testi- 
fy as  to  her  incestuous  relations  between  her- 
self and  her  father,  if  any.  Ex  parte  Muncy, 
163  S.  W.  29,  and  ^x  parte  Hlggins,  160  S. 
W.  696.  As  said  In  tbe  Hlggins  Case,  it  Is 
the  better  practice  that  the  sanction  and 
approval  of  the  judge  of  tbe  district  court 
be  made  a  matter  of  record  in  his  court,  and, 
wliUe  the  Judgment  entered  In  this  case  im- 
pliedly so  states,  yet  it  does  uot  expressly 
do  so,  and  In  all  such  orders  It  would  be 
proper,  and  the  court  should  recite  that  im- 
munity from  prosecution  had  been  offered 
the  witness,  which  offer  the  court  approved, 
and  he  then  and  there  informed  the  witness 
sbe  could  not  and  woold  not  be  prosecuted 
for  any  matter  about  which  she  might  be 
called  on  to  testify. 

The  relator  is  remanded. 


DAVIDSON,  J.,  absoit  at  ctmsnltation. 


8CJ0TT  T.  STATE.   (No.  3118.) 
(Court  of  Criminal  Appeals  of  Texas. 

April  29,  1914.) 

1.  Rapb  .(1  69^-— Assault  wtth  Intent— Ih- 
sratrcnoNB— Definition  ov  Fobcb. 

In  a  prosecution  for  assault  with  intent  to 
rape  a  ^1  under  IS  years  of  age,  it  was  not 
necessary  for  the  court  to  deflne  "force"  in  the 
charge,  since  the  consent  of  the  girl  would  be 
no  defense. 

[Ed.  Note.— For  other  eases,  see  Rape,  Cent. 
Dig.  II  8&-100:  Dec.  Dig.  S  ^.*} 

2.  OranHAi.  Law  (f  878*)— SxPABAn  Or- 
nRSBS— Eliotion. 

Where  it  appeared  that  defendant  was  sep- 
arately indicted  for  assaults  with  intent  to  rape 
a  girl  under  15  years  of  a^  alleged  to  have 
been  committed  on  two  different  dates,  and 
evidence  of  both  offaises  was  admitted  in  tbe 
trial  on  the  indictment  charging  the  second  of- 
fense, in  connecdoQ  with  a  statement  that  the 
state  relied  on  -  the  second  offense,  tbe  de- 
fendant could  be  convicted  only  for  me  second 
offense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  lS80-im;   Dea  Dig.  i 


8.  Criminal  Law  (9  783%*)— Skpabate  Of- 
nnaiS— BUECnON—I  HSTBUGTI0N8. 

Id  such  a  case,  while  the  evidence  of  the 
first  offense  should  not  have  been  atriclieii,  the 


court  should  have  instructed  the  jonr  that  th» 
defendant  waa  not  on  trial  for  the  offenae  com- 
mitted on  the  former  date. 

[Ed.  Note.— For  otlwr  cases,  see  Criminal 
Law.  Cent  Dig.  81  1879,  liMtfi;  Da&  Dl»  |- 
783^4.-] 

4.  RaPX    (S  69*0- ASSAUUT— InBTBUCIIOHS- 

"Agobavated  Assattlt." 

In  e  prosecution  for  assault  with  intent  to 
rape  a  girl  nnder  15,  where  the  court  submitted 
the  issue  of  aggravated  assault,  such  assault 
should  have  been  defined  as  being,  under  Uie 
circnmstances  of  the  case,  the  indecent  and 
impboper  fondling  of  the  person  of  a  female  un- 
der 16. 

[Ed.  Note.-~For  other  cases,  see  Bape,  CmL. 
Dig.  SS  88-100;  Dec  Dig.  |59.* 

For  other  deSnitions,  aee  Words  and  Phrases,, 
vol.  1,  pp.  270,  271.] 

Appeal  from  District  Court,  Qra^n  Coun- 
ty; J.  K.  Jamison,  Special  Judge. 

George  Scott  was  conidcted  of  an  assaolt 
with  intuit  to  rape,  and  he  appeahk  Bevers- 
ed  and  remanded. 

LawBon  &  Cawthon,  of  Doilson,  for  ap- 
peUaat,  O.  EL  Lane,  Asst  Atty.  Gen.,  for  the 
Stata 

HARPEB,  J.  Api>ellaut  was  prosecuted 
and  convicted  of  an  assault  with  Intent  to- 
rape,  and  bis  punishment  assessed  at  15 
years'  confinement  in  the  penitentiary. 

The  Indictment  in  this  case  charges  the  as- 
sault to  have  been  committed  on  or  about  the 
lOtb  day  of  November,  1913,  on  Gladys  Soon- 
yers,  a  girl  under  15  years  of  age. 

[1]  Hie  complaint  that  the  court  should 
have  defined  "force"  and  Instructed  the  Jur^' 
In  regard  thereto  is  not  applicable  to  this 
character  of  case;  for,  if  the  offense  was 
committed  with 'the  consent  of  the  girl,  it 
would  be  no  defense,  for,  under  the  law,  she 
is  declared  too  Immature  to  consent 

[2]  But  it  appears  that  after  the  girl  had 
testified  to  the  offenae  taking  place  on  No- 
vember 10th,  on  cross-examination  she  also- 
testified  to  appellant  having  also  assaulted 
her  on  October  2Sth,  and  on  that  date  had 
given  her  ¥2,  when  the  county  attorney  stat- 
ed; "Counsd  understands  there  are  two  cas- 
es against  the  defendant  In  this  matter.  We 
are  trying  him  now  on  the  10th  of  November. 
I  don't  suppose  he  wants  to  try  both  cases 
at  once."  After  appellant  had  further  cross- 
examined  her  in  regard  to  these  transactions^ 
the  county  attorney,  on  redirect  examination, 
had  her  testify:  "Mr.  Scott  was  at  my  house 
twice,  and  tried  to  do  that  way  with  me.  I 
remember  what  happened  each  time  be  was 
there.  The  first  time  he  was  there  was 
about  October  24th  or  25th,  and  the  last 
time  about  the  10th  of  November — the  day  he 
was  arrested."  It  is  further  shown  by  an- 
other bill  that  the  county  attorney  In  his  dos- 
ing address  said  to  the  Jury:  "That,  if  de- 
fendant was  not  guilty  of  the  crime  alleged 
on  November  10th,  then  they  should  consid- 
er the  evidence  as  to  whether  or  not  he  was 
guilty  of  the  crime  attempted  to  be  proved  as 


>For  other  cases  aee  saae  topic  and  section  NUMSSR  in  Deo.  Dig-  a  Am.  Dig.  Kaj-No.  Series  a  Rep'r  Indexes 

Digitized  by  GooqIc 


730 


166  SOUTHWBSTIDBM  BBtBOBTEB 


CTex. 


baring  been  commlttea  on  October  23,  IdlS." 
Tba  oonrt,  in  approving  tbe  UU,  states:  "The 
county  attomer  took  the  prattlon  preeented 
bj  tbe  dtiarge  at  tbe  cooit,  wbldi  was  to  the 
effect,  If  detmdant  at  any  time  within  three 
jeara  prior  to  the  return  of  the  Indictment 
did  as  cbarged,  be  would  be  guilty."  This 
but  emphasUea  the  contentton  that  the  Jury 
was  anthoElzed  to  convict  appellant  <m  OiIb 
trial  of  either  of  the  offenses  testified  to  by 
the  prosecuting  witness,  although  there  were 
separate  indictments  pmding  fbr  each  of  said 
alleged  offecses. 

[3]  The  record  also  discloses  that  appellant 
moved  to  strike  from  the  record  and  Instruct 
tbe  jury  not  to  consider  any  testimony  in 
regard  to  an  alleged  act  on  October  2Stb. 
Thla  was  after  the  county  attorney  had  stat- 
ed, as  shown  above,  that  he  was  trying  the 
offbnse  this  time  alleged  to  have  taken  place 
on  November  10th.  While,  under  the  dr- 
cnmstances,  the  court  did  not  err  In  not  strik- 
ing this  evidence  from  the  record,  yet  the 
court  in  his  charge  should  bave  instrocted 
the  Jury  that  he  was  not  on  trial  for  the  of- 
fense alleged  to  have  occurred  on  October 
25th,  and  the  purposes  for  which  said  testi- 
mony was  admitted  in  evidence,  and  especial- 
ly when  appellant's  counsel  presented  a  spe- 
cial charge  requesting  that  the  court  so  In- 
struct the  Jury  as  he  did  In  his  special  charge 
No.  2.  Special  charges  Nos.  1  and  8  were 
correctly  refused  by  the  court 

[4]  Another  matter  we  would  call  attention 
to,  although  not  complained  of  in  a  way 
which  we  would  t>e  authorized  to  consider 
it,  yet  as  the  case  will  be  reversed  for  the 
reasons  above  stated,  and  ds  the  court  sub- 
mitted aggravated  assault,  the  court  should 
bave  In  some  portion  of  the  charge  properly 
defined  a^avated  assault  as  applicable  to 
the  evidence  in  this  case — the  indecent  and 
improper  fondling  of  tbe  person  of  a  female 
under  15  years  of  age. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


GUTHRIE  V.  STATH.    (No.  3060.) 

(Court  of  Criminal  Appeals  of  Texas.   April  15, 
1014.    Rehearing  Denied  May  13,  1914.) 

1.  Weapons  (J  13*)— Right  to  Cabet— Rb- 

COVEHY  OP  PROPERTT. 

Where  a  husband  sold  his  com  crop  and 
thereafter  Bopa rated  from  hia  wife,  who  remain- 
ed on  the  fann  and  reaisted  efforts  of  the  pur- 
chaaer  to  gather  the  crop,  accused,  hired  by 
the  parcbaser  to  gather  the  crop,  both  kuowiog 
of  the  wife's  claim  aud  her  intention  to  resist 
U  not  authorized  to  carry  a  pistol. 

[Ed.  Note.— For  other  casps,  see  Weapons, 
Cent.  Dig.  H  16.  17 ;  Dec.  Dig.  |  13.*] 

2.  Weapons  (S  13*)— Rioht  to  Oammt-^Sov- 

SBNT  OF  AHOTHEB.  ^ 

No  one  can  give  to  another  permlsaion  to 
carry  arma  on  his  premises  In  violation  of  law. 

[Ed.  Note— For  other  cases,  see  Weapona, 
Cent.  Dig.  S{  16, 17;  Dec.  Dig.  {  18.»] 


8.  WxAPONS  (I  0*)— BiUHT  to  Cabet— "PLACl 
OF  Business." 

A  farm  to  which  accused  goes  to  forcibly 
take  some  coro  claimed  by  his  employer  ia  not 
the  *l>lace  of  buainesa"  of  accused  wlthiu  the 
statute  so  as  to  entitle  him  to  cany  a  pistol. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  <  8 ;  Dec  Dig.  {  9.* 

For  other  definitions,  see  Words  and  Phrase^ 
ToL  6,  pp.  DSOCMSmi 

Appeal  from  Red  Btwr  County  Court ; 
George  Morrison.  Judge. 

Joe  Outhrie  was  convicted  of  unlawfully 
carrying  a  pistol,  and  he  appeals.  Affirmed. 

Chambers  &  Black,  of  Clarksville,  for  ap 
pellant  C  E.  Lane,  Asst  Attr.  (Sen.,  for  the 
Stata 


HARPER,  J.  Appellant  was  convicted  of 
unlawfully  carrying  a  pietol,  and  his  punish- 
ment assessed  at  a  fine  of  $100. 

[1]  Tbe  facts  in  this  case  would  show  J. 
L.  Upchurch  was  a  married  man,  and  In  the 
year  1013  rented  land  from  Dr.  Dinwiddle 
and  raised  a  crop  thereon ;  that  in  the  latter 
part  of  October  he  sold  his  ungatbered  corn 
crop  to  Turner  Devinney  In  payment  of  a 
debt  due  for  groceries,  and  in  a  few  days 
thereafter,  and  before  Mr.  Devinney  bad  got- 
ten tbe  corn,  he  and  bis  wife  parted,  and 
he  had  left  tbe  place,  hia  wife  continuing 
to  live  In  the  bouse  on  the  rented  premises, 
it  appears  that  on  the  morning  of  November 
lat  Mr.  Devinney  employed  Bob  Swope  and 
W.  a:  Huddleston  to  gather  the  com,  and 
they  went  in  the  field  to  do  so.  Mn.  Up- 
church  went  to  the  field  and  vigorously  pro- 
tested, and  cansed  these  two  men  to  throw 
the  com  they  had  gathered  out  of  the  wagon 
and  leave  tbe  premises.  Th^  reported  the 
facts  to  Turner  Devinney,  and  also  told  ap- 
pellant about  the  circumstances.  Boy  El- 
more testified  that  be,  appellant,  ^d  0.  B. 
Fogg  met  Swop  and  Huddleston,  and  tfaey 
told  appellant  about  being  run  out  of  the 
cornfield  by  Mrs.  Upchnrdi,  when  appellant 
replied  "that  he  would  gather  the  com  If 
Devinney  would  pay  for  W;  that,  when 
Sw(Hie  and  Huddleston  told  appellant  he  had 
better  let  It  alone  as  he  might  get  killed,  ap- 
pellant said  "he  was  ready  to  die,  and  would 
gather  it  for  Devinney  if  be  wanted  Mm  ta" 
Devinney  tiien  told  appellant  to  get  some 
bands  and  gather  tbe  Upcbnrcb  com.  C  E. 
Fogg  and  Boy  Elmore  went  with  him.  It 
further  appears  from  tbe  record  that  Mr. 
Devinney  told  appellant  "Hiat  Mrs.  Upchnidi 
or  her  bn>ther4n-law  might  prevent  him  from 
gathering  tbB  com,  or  m^bt  hurt  him,  and 
he  [appellant]  had  better  carry  a  gun  for  pro- 
tection.'' Appellant  armed  himself  with  a 
pistol  and  vrent  to  the  cornfield  to  gather 
the  com.  Appellant  admits  be  carried  the 
pistol  to  the  Updiurcb  comflield,  but  says  Mr. 
Devlnn^  told  him  it  was  not  againit  tbe 
law  for  him  to  do  so. 
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AppeUantp  Eamore,  and  Fogg  all  tertll^ 
that,  when  tbej  got  to  the  fl61d  and  com- 
menced to  gather  the  corn,  Mn.  Updinxch 
appeared  on  the  scene,  armed  with  a  pietol, 
ordered  than  to  dcelst;  and  throw  ont  what 
they  had  in  the  wagon,  and,  when  they  re- 
fused, she  was  very  abnslTe,  nsed  obscene 
language,  and  drew  her  pistol  nn  appellant 
when  appellant  drew  his  pistol  and  fired  It. 
as  be  says,  tn  the  gronnd.  After  Mrs.  Up- 
<Anrdi  had  further  corsed  and  abused  them, 
appellant  said  '"he  had  wasted  the  first  shot; 
bat  he  had  no  more  to  waste,  and  that  the 
one  he  had  shot  was  all  he  had  to  throw 
away."  The  woman  apparently  was  fright- 
ened and  left,  going  baA  to  the  house.  Thus 
It  la  seen  that  Derlnney  and  appellant  both 
knew  that  M79.  Upchtircb  was  claimlns  the 
com  before  appellant  consented  and  agreed 
to  go  and  gather  It  It  may  be  that  the  Utie 
of  Derlnney  to  the  com  was  perfect,  having 
bought  it  from  the  husband  of  Mrs.  Vp- 
chnrch;  bnt,  as  they  knew  that  after  the 
separation  Hra  Updtmrdi  was  claiming  tbe 
com,  the  law  did  not  authorize  them,  or  ei- 
ther  of  them,  to  arm  themselves  with  a  pistol 
and  go  and  take  the  com  by  force.  Such 
proceedings  as  this  leads  to  too  many  un- 
fortunate homlddes  for  the  law  to  sanction 
BDch  proceedings.  If  Mrs.  Upchurch  had  not 
become  frightened  when  appellant  fired  bis 
pistol,  and  had  fired  back  at  appellant,  there 
would  have  been  more  than  likely  a  dead 
man  or  woman  in  tbe  field  that  day. 

After  Upchurch  baS  separated  from  his 
wife  and  left  ber  there  on  the  rented  prem- 
ises, no  man  had  a  right  to  enter  thereon, 
without  ber  consent,  and  by  force  take  prop- 
erty therefrom  to  which  she  was  setting-  up 
a  claim.  If  Mr.  Derlnney  in  fact  was  the 
legal  owner  of  the  corn,  after  he  had  been 
informed  by  Swope  and  Huddleston  that 
she  claimed  the  com  and  had  driven  them 
from  the  field,  he  had  no  legal  right  to  send 
an  armed  force  In  tbe  field  and  take  the 
com  by  force.  In  this  day  and  time  no  man 
can  take  tiie  law  Into  his  own  hands ;  bnt,  if 
hla  property  is  wrongfully  detained  by  an* 
other,  tbe  law  famishes  him  ample  remedies. 
He  conld  have  sworn  out  a  sequestration 
writ,  and  the  officers  of  the  law  would  have 
taken  charge  of  the  com,  and  the  right  to 
the  corn  adjudicated.  The  contention  of 
appellant  that,  as  Mr.  Devlnney  had  bought 
the  com  from  the  husband,  he  as  the  em- 
ploye of  Devlnney,  bad  a  right  to  arm  him- 
self, enter  the  premises  by  force,  and  take 
the  com,  regardless  of  the  protests  of  the 
wife,  cannot  be  sustained. 

[2]  The  charge  of  the  court  was  more  fa- 
vorable to  appellant  than  he  was  entitled  to 


In  law,  and,  as  there  was  no  exception  n- 
served  to  the  Introduction  of  testimony,  the 
Judgment  is  affirmed.  Tbe  contention  of  ap- 
pellant  that,  if  the  testimony  bron^t  him 
within  any  of  the  exemptions  named  in  the 
statute,  the  verdict  should  not  be  sustained 
is  BOand  in  law ;  but  the  facts  in  this  case 
do  not  bring  him  within  any  of  tbe  exemp- 
tlons.  He  was  not  carrying  the  pistol  on  his 
premises  nor  In  his  place  of  bnslness.  The 
premises  were  the  premises  ot  Mr.  and  Mrs. 
Upchurch,  and,  if  Mr.  Upchurch  had  given 
him  permission  to  go  on  the  premises  armed 
with  a  pistol,  this  would  not  author^  him  in 
law  to  do  so.  No  one  can  give  to  another 
p6nnission  to  carry  arms  on  Us  premises  in 
violation  of  law.  This  was  not  his  place  of 
business,  for  he  was  employed  by  Mr.  Devln- 
ney at  another  and  different  place,  and  he 
willingly  undertook  to  engage  In  this  seem- 
ing dangerous  enterprise— go  on  the  premises 
of  another  and  forcibly  take  property  there- 
from that  his  employer  was  claiming,  and 
armed  himself  with  a  pistol  so  as  to  be  able 
to  forcibly  take  the  corn. 

[3]  If  the  Upchurch  farm  can  be  held  to 
be  the  place  of  business  of  appellant,  then 
every  person  who  has  some  slight  business 
with  his  neighbor,  or  in  any  portion  of  the 
town,  or  In  another  part  of  the  precinct  of 
his  resldencci  can  claim  that,  while  attend- 
ing to  this  temporary  matter,  he  had  the 
right  to  carry  a  pistol  with  him  and  keep  It 
on  him  while  transacting  this  business  mat- 
ter, and  such  construction  would  nullify  the 
pistol  statute.  The  cases  of  Ball  v.  State,  25 
S.  W.  627,  Ross  V.  State,  28  S.  W.  199,  San- 
derson V.  State,  (SO  S.  W.  848,  Page  v.  State, 
25  S.  W.  774,  GIbbs  V.  State,  156  S.  W.  687, 
Craig  V.  State,  60  Tex.  Cr.  R.  195,  131  S.  W. 
563,  and  other  eases  dted  by  appellant,  do 
not  sustain  his  contention.  In  the  Craig 
Case  the  appellant  had  the  pistol  in  the 
room  where  he  slept  and  kept  his  clothes; 
In  the  Page  Case  he  had  the  pistol  in  tbe 
bank  where  he  was  regnlarly  employed;  In 
the  Ross  and  Ball  Cases  the  defendant  was 
residing  on  the  premises  where  he  had  the 
pistol,  making  it  his  borne  for  the  time  be- 
ing; in  the  Olbbs  Case  the  evidence  showed 
he  had  the  pistol  on  land  he  had  rented  and 
had  control  of.  The  facts  In  this  case  come 
more  clearly  within  the  rule  announced  In 
McCauley  v.  State,  45  S.  W,  576.  In  that 
case  McCauley  had  left  his  home  end  gone 
to  bis  employer's  house  <to  assist  in  killing 
a  hog.  This  "temporary  business"  did  not 
exempt,  even  though  be  had  the  1^1  right 
to  be  on  the  premises  where  he  had  the  pis- 
tol, and  was  ^gaged  in  a  lawful  bnalneM. 

The  Judgmott  la  affirmed. 
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SUQABHAN  t.  STATE.  (No.  8105.) 

(Oovit  (tf  Oriminal  Appeaia  of  Tvzob.  ApiU  29, 

1914.) 

InDIOTUBNT  ARD  iNrORUATION  (S  81*)— GOM- 
FLAINT  AND  InFOSUATION  —  SUFFICIENCT  — 

Allegation  or  Cosistian  Nave. 

A  complaint  and  inforniatioii,  alleging  that 
the  Christian  name  of  accused  is  unkoown,  sop- 
port  a  conviction,  if  otherwise  good,  where  ac- 
cused does  not,  during  the  trial,  suggest  his 
name  and  no  motion  in  regard  thereto  is  made. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  InformatiOD,  Cent  Dig.  Si  216-224;  Dec. 
Dig.  I  81.*J 

Appeal  from  Bexar  Gonnly  Oonrt;  J.  B. 
DaTls,  Judge. 

One  Sngarman  was  conTlcted  of  czlme,  and 
be  appeals.  AiBrmed. 

a  EL  Lane,  Asst  Atty.  GeiLt  tor  tbe  State. 

HAAPEIB,  J.  Appellant  was  convicted  of 
an  a^ravated  assault,  and  his  punlsluuent 
assessed  at  a  fine  of  $25. 

The  complaint  and  Information  allege  that 
the  Christian  name  of  appellant  was  nn- 
Known.  When  tried,  he  did  not  suggest  what 
nls  name  really  was,  and  no  motloQ  In  regard 
thereto  was  made.  No  statement  of  facts 
accompanies  the  record ;  neither  does  it  con- 
tain any  motion  for  a  new  trial,  -nor  any  or- 
der  on  such  motion  if  any  was  filed,  the  re- 
cognizance taken  In  the  case  reciting  that  an 
appeal  had  been  taken  to  this  court. 

The  complaint  and  information  being  suffi- 
cient, tbe  judgment  la  affirmed. 


SCOTT  T.  STATE.    (No.  3101.) 

(Court  of  Criminal  Appeals  of  Texas.   April  29, 
1914.) 

Labckitt  (I  8*)— Acts  CoNSTmrriNG. 

Where  no  valid  levy  of  personalty  of  a  debt- 
or was  made  until  a  specified  date,  and  posses- 
sion was  not  taken  by  the  sheriff  untU  that  date, 
an  appropriation  by  the  debtor  of  tbe  personalty 
prior  to  that  date  was  not  larceny. 

[Ed.  Note^For  other  caaea.  m  Larceny, 
Cent.  Dig.  I  20;  Dec.  Dig.  1  S.*] 

Appeal  from  Cblldresa  Gonntr  Court ; 
Frank  W.  Freeman,  Judge. 

L.  F.  Scott  was  convicted  of  theft,  and  be 
appeals.   Reversed  and  remanded. 

Joseph  H.  Ayneswortb,  of  Childress,  for  ap- 
pellant. C  E.  Lane,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  AppeUant  was  convicted 
of  the  theft  of  milo-malze,  and  his  punish- 
ment assessed  at  a  fine  of  |B  and  one  day  In 
the  county  Jail. 

Sabatantlally.  the  evidence  Is  that  appel- 
lant leased  125  acres  of  land  from  A.  T.  Oul- 
bertson.  This  lease  was  to  include  the  year 
1913  from  the  1st  of  January  to  31st  of  De- 
cember. Appellant  agreed  to  and  did  plant 
100  acres  of  cotton  and  25  acres  of  maize,  of 
which  Cnlbertson  was  to  have  one  balf  and 


appellant  tbe  raoalsiiig  balf.  On  tbe  13tb  of 
August  It  seems  that  a  verbal  contract  was 
entered  Into  by  appellant  with  one  J.  C 
Neely,  by  which  appellant  agreed  to  convey 
to  Neely  his  ODdlrided  Interest  in  the  crops 
and  deUver  the  premisea  to  Neely  on  tbe  IStb 
of  August  For  tbts  Neely  aaeiiined  tbe  pay- 
ment of  four  notes  mmtlmied  In  tbe  atate- 
ment  of  facts,  and  agreed  to  ^Kcnte  and 
deUver  to  appellant  bla,  Neely'a,  promlasoiy 
note  for  t3ie  sum  of  $70  JWS  to  be  dated  Augost 
33,1018,  and  due  October  80,  U18.  Neelyalw 
^eed  to  execute  and  deUver  to  appellant  a 
mortgage  upon  the  property  conveyed  by 
Scott  to  him  to  secnre  tbe  note  for  the  above 
$70.66.  On  Augnat  lOtb  Neely  filed  snlt  In 
the  district  court  against  appellant,  setting 
fortb  tbe  terms  of  tbe  contract  allec^ng  that 
appellant  would  not  give  bim  possesaLtm  and 
tnm  over  to  blm  tbe  property  maitloned.  In 
other  words,  he,  aroellant,  refnaed  to  carry 
out  tbe  verbal  contract  In  bla  petition  Neely 
alleges  that  be  executed  and  tendered  to  ap- 
pellant tbe  above-moitloned  note  for  fTOJKl 
as  wen  aa  tbe  mortgage  upon  the  crop  to 
secure  tbe  note,  and  asked  tor  an  enforee- 
moit  of  tbe  contract  He  also  asked  for  pos- 
session and  a  writ  of  sequestration.  Tbe 
writ  was  granted  on  lOtti  of  Angnst,  after  tbe 
premises  were  to  be  delivered  nndw  tbe  pre- 
vious verbal  contract  This  writ  was  placed 
in  tile  bands  ot  tbe  dierlff.  Hie  retom 
sbows  that  the  sberifl;  went  to  tbe  premises, 
saw  appellant,  and  told  bim  be  bad  a  writ 
and  would  levy  upon  the  premises  and  all  the 
growing  crop  which  bad  not  been  gathered. 
On  23d  of  August,  after  tbe  first  supposed 
levy,  another  writ  of  sequestration  was  is- 
sned  and  placed  in  tbe  bands  of  the  aheriff, 
or  rather  one  of  his  deputlM,  with  return  on 
it  showing  he  had  levied  upon  and  taken  pos- 
session of  the  premises.  AppeUant  agreed  to 
get  off  the  premises  as  soon  as  he  could  find 
another  place,  and  was  left  In  possession  of 
tbe  premises  and  property  as  he  had  been  at 
all  times  during  the  year.  Between  the  first 
and  second  levy  appellant  gathered  some  of 
tbe  maize  and  placed  It  in  tbe  bam  with  other 
maize  which  was  already  in  there.  This  was 
done,  however,  after  he  had  seen  and  consult- 
ed with  an  attorney,  who  bad  informed  him 
that  the  property  was  his,  and  he  did  not 
have  to  move,  and  that  be  could  use  the 
maize.  There  seems  to  be  no  question  of  tbe 
fact  that  neither  of  the  officers  ever  did  dis- 
possess appellant  of  tbe  premises,  but  he  was 
left  in  possession,  except  for  the  fact  that  he 
was  told  the  levy  had  been  made.  It  is  also 
shown  that  appellant's  attorney  advised  him 
that  he  did  not  have  to  move,  and  that  the 
proi>erty  belonged  to  him,  and  he  oould  use  it. 
It  Is  further  shown  that  he  had  about  l,50ti 
pounds  of  maize  In  the  bam,  and  be  gatbereil 
an  additional  amount  of  the  maize  alleged  to 
have  been  levied  upon,  and  placed  it  in  the 
bam  on  top  of  bis  own  maize.  He  had  two 
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mnles  beloDglng  to*  Mr.  Culbertson  with 
which  he  made  the  crop  and  some  of  hla  own 
stock.  To  this  stock  he  fed  some  of  the 
maize.  He  had  more  maize  In  the  barn  than 
that  which  had  been  gathered,  and  there 
was  no  Intention  or  purpose  on  appeHant'e 
part  to  sell  any  maize  or  any  other  property. 
Appellant  also  testified  he  had  consulted  an 
attorney  about  his  rights,  and  had  been  In- 
formed by  the  attorney  that  the  levy  was  not 
valid,  and  that  he  was  In  possession  of  the 
pranlses  and  property,  and  had  a  right  to  use 
it.  There  seems  to  be  no  dispute  In  regard  to 
the  evidence,  which  shows  that  appellant  had 
the  1,600  pounds  of  maize  In  the  bam,  or 
about  that  amount,  and  that  after  the  sup- 
posed levy  was  made  he  gathered  the  malae 
part  of  the  crop  and  placed  it  In  the  bam 
there  on  the  premises,  and  that  he  in  no  way 
handled  it  or  used  It  except  enough  of  the 
maize  to  feed  the  stock.  These  are  the  facts 
in  fbe  case.  This  does  not  constitute  a  case 
<tf  tlieft.  The  property  la  alleged  to  be  In  the 
■berttC  who  mode  the  levy.  There  Is  no 
fraudulent  intent  on  the  part  of  appellant 
shown  or  attempted  to  be  shown.  Without 
going  into  the  legal  status  of  the  levy  or  sup- 
posed levy  of  the  writ  and  validity  of  It,  we 
hold  tbat  the  tacts,  independent  of  the  Illegal- 
ity of  tiie  legal  proceedings,  do  not  show  a 
case  of  theft,  even  conceding  that  appellant 
osed  the  main  in  feeding  the  stock,  and  that 
is  all  the  evidraice  of  appropriation  found  in 
this  record. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded. 

PRENDERGAST,  P.  J.,  and  HARPER,  J. 
We  do  not  agree  to  the  reasoning  and  all 
that  is  said  in  the  above  opinion,  for  If  a  valid 
levy  had  been  made  and  possession  shown  In 
the  sheriff,  we  think  the  facts  would  susUln 
a  conviction.  But  as  the  evidence  discloses 
that  no  valid  levy  was  made  until  September 
«th,  and  possession  of  the  property  not  taken 
by  the  sheriff  until  that  day,  and  appellant 
appropriated  none  of  the  property  after  Sep- 
tember 6th,  the  evidence  will  not  sustain  a 
conviction,  and  we  therefore  agree  to  r  n- 
versal  of  the  case. 


SWIULET  V.  STATD.    (No.  810&) 
<Oonrt  of  Criminal  °'  Texas.  April  29, 

1.  CBiMiHAL  Law  (fi  1090»)— AfpeaI/— Bill  or 
ExcEPTioNB— Necessity— Motion  por  Con- 
tin  uanci. 

W^here  no  bill  of  exceptituis  was  reserved  to 
the  action  of  tiie  trial  court  in  overruling  ac- 
cused's motion  for  continuance  on  account  uf  the 
absence  <ii  witnesses,  sucb  ruling  cannot  be  re- 
viewed. 

[Ed.  Notft^BVir  other  cases,  see  Criminal 


Law,  Cent. 
2825-2827, 
I  1090.*] 


2653, 
2948, 


2803-2822, 
:  Dec  Dig. 


2.  WitNBSSES  <!i  S31%*)— IMPEACHMENT^-Fon- 

Hra  TssnuoNT  or  Absent  Witness— Wit- 
mess  S2CK  OB  TEMPORA&ILT  ABSKNT. 

Id  a  prosecution  for  bomidde,  where  the 
defendant  bad  made  an  affidavit  as  to  the  tes- 
timony tbat  woald  be  given  by  three  absent  witp 
nesses,  it  was  error  to  compel  him  to  testify  on 
croBs-esamination  as  to  what  be  had  heard  those 
witnesses  testify  at  the  inquest,  and  at  a  hear- 
iag  on  habeas  corpus,  where  two  of  the  witnesses 
were  shown  to  be  kept  away  from  the  trial  by 
sickness,  and  the  other  was  temporarily  absent 
from  the  state ;  the  former  testimony  of  wit- 
nesses being  inadmissible  to  impeach  the  defend- 
ant's erediUlicy,  or  for  any  other  pnrpMe,  wliere 
they  are  alive  and  within  the  jurisdiction  of  the 
court. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 

Dec.  Dig.  S  3311^.*] 

S.  Cbiuinai.  Law  ({  721*)— Cboss-Examzna- 

TION  OF  AOCUSKD-^UBJEOT  OF  iNQtTIBT. 

It  was  impvoptr  tot  the  district  attorney 
to  ask  accused  whether  be  tiad  testified  at  a 
bearing  on  habeas  corpus;  since  he  bad  the 
right  to  testify  or  not  at  such  hearing,  as  be 
saw  proper,  and  his  faUnre  so  to  do  was  not  a 
circumstanee  against  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  1 1672;  Dee.  Dig.  1 721.*] 

4.  Cbiicinal  Law  {|  822*)— Tbuit-Inbtbuo* 

TiONs— Charoe  Coksidbbed  as  a  Whole. 
Where  the  defendant  claimed  justifiable 
homicide  on  the  ground  that  deceased  was  at- 
tempting to  rob  Dim,  and  also  on  the  ground 
of  self-defcDse,  a  cbarve,  one  paragraph  oi  which 
seemed  to  require  the  jury  to  believe  both 
grounds  of  justification  existed  before  they  could 
acquit,  was  not  erroneous,  where  the  charge, 
considered  as  a  whole,  was  not  susceptible  of 
that  constmctioD. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  «  1990,  1%  1994,  1995, 
S16S ;  Dec.  Dig.  |  S22.»} 

Appeal  from  District  Court,  Jasper  Coun- 
ty;  A.  E.  Davis.  Judge; 

John  Swlllc^  was  convicted  of  crlm^  and 
he  appeals.  Reversed  and  remanded. 

Bisland,  Adams  &  Bruce,  of  Orange,  for 
appellant  C.  B.  Lane,  Asst  Atty.  Gen.,  for 
the  State. 

BARPBR,  J.  The  offense  alleged  In  the 
indictment  was  committed  In  Orange  county, 
and  tried  in  Jasper  county  on  a  change  of 
venne. 

[1  ]  When  the  case  was  called  for  trial,  ap- 
pellant moved  to  continue  the  ease  on  ac- 
count of  the  absence  of  three  witnesses,  J. 
P.  Grain,  Mrs.  M.  J.  Reed,  and  Albert  Gram, 
all  of  whom  are  stated  to  reside  In  Orange 
county.  Cram  being  alleged  to  be  tempo- 
rarily out  of  the  state.  The  record  discloses 
that  Grain  and  Mrs.  Reed  did  live  in  Orange 
county,  and  were  absent  on  account  of  sick- 
ness. As  there  was  no  bill  of  exceptions  re- 
served to  the  action  of  the  court  in  overrul- 
ing this  motion,  it  Is  not  presented  In  a  way 
we  can  review  the  matter. 

[2]  Appellant  does  not  deny  that  he  killed 
Ed  Rosenbaum,  but  admits  he  did  so,  stat- 
ing tbat  while  he  was  asleep  Rosenbaum 
came  into  bis  room  and  had  stolen  his  purse 
from  his  pocket;  that  he  awoke  and  grap- 
pled with  Rosenbaum,  and  charged  him  with 
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tbe  theft,  whkb  RoMnbanm  denied;  tbat  a 
strog^e  ensued,  when  "RomBAtaxim  rushed  otit 
of  tbe  door,  grabbed  a  abotgan  sitting  near 
tbe  door,  and  attempted  to  shoot  talm,  when 
he  (appellant)  shot  deceased  with  a  Winches- 
ter, thus  presenting  two  grounds  of  justifia- 
ble homldde,  one  self-defense,  and  t3ie  otiier 
robbery  and  kllling  tbe  thief  wbUe  in  the 
presence  of  tiie  person  robbed.  Appellant  In 
his  application  stated  fitcts  he  expected  to 
prove  by  the  absent  witnesses  which  would 
tend  to  support  bis  theory  of  self-defense; 
that  Is,  they  arrived  at  the  scene  ct  the  hom- 
icide shortly  after  the  shooting,  and  they 
saw  a  gun  lying  on  the  ground  where  appel- 
lant testified  deceased  was  when  he  attwpt- 
ed  to  shoot  him. 

Of  course,  this  app)l<».Uon  tor  a  continu- 
ance was  not  admissible  In  evidence  <m  Qie 
trial  of  the  case  ft>r  iqipellant  for  any  pur- 
pose, nor  did  he  offer  it  In  evident^.  The 
Jury  should  not  and  did  not  know  anything 
of  the  contents  of  such  application  until  the 
happening  of  the  hereinafter  cited  occur- 
rences. Ai^llant  took  the  stand  In  his  own 
behalf;  and  testified  to  a  state  of  facts  tend- 
ing to  support  tbe  above  two  pleas  of  Justi- 
fication. On  croas-examlnatton,  the  prosecut- 
ing officers  were  permitted  to  read  In  the 
presence  of  the  Jury,  a  portion  of  appellant's 
application,  and  ask.  appellant  If  he  was  not 
present  at  the  inquest  proceedings  and  hear- 
ing of  this  case  on  habeas  corpus  and  heard 
the  witnesses  testify  on  one  or  the  other  two 
proceedings,  and  then,  over  objection,  he  was 
compelled  to  tell  what  he  beard  these  wit- 
nesses testify  at  these  triaUk  We  do  not 
deem  it  necessary  to  state  all  this  repro- 
duced testimony ;  itlssufftdenttostatethata 
portion  thereof  was  highly  Injurious  to  appel- 
lant, and  in  direct  conflict  with  a  portion  of 
his  testimony  on  this  triaL  Testimony  of  ab- 
sent witnesses  given  at  a  former  trial  cannot 
be  reproduced  or  put  In  evidence,  except  in 
those  cases  where  the  witnesses  have  since 
died,  gone  beyond  the  Jurisdiction  of  the 
court,  or  kept  away  by  the  connivance  of  the 
defendant.  The  record  shows  that  two  of  tbe 
witnesses  were  then  In  Orange  county,  sick, 
and  within  the  Jurisdiction  of  the  court 
The  other  witness  was  only  temporarily 
absent  from  the  state,  his  family  still  resid- 
ing in  Orange  coimty.  Under  such  clrcum- 
TBtances,  testimony  given  at  either  the  habeas 
corpus  trial  or  the  inquest  could  not  be  re- 
produced by  defendant  or  any  other  person, 
and  the  fact  that  he  had  applied  for  a  con- 
tinuance on  account  of  their  absence  did  not 
authorize  the  state  to  reproduce  their  testi- 
mony on  this  trial.  These  matters  are  com- 
plained of  Id  several  bills  of  exception,  but 
we  have  passed  on  them  JolnUy,  for,  under 
the  record  In  this  case,  none  of  the  reproduc- 
ed testimony  was  admissible.  And,  of  course, 
the  testimony  belo^  inadmissible,  the  charge 
In  regard  thereto  was  Improper.  It  was  not 
admissible  to  affect  the  credit  of  defendant. 


nor  toT  any  other  purpose;  flie  wttnessea 
b^K  alive  and  within  the  Jurisdiction  of  the 
o>urt 

[S]  Again,  It  was  improper  for  the  district 
attorney  to  ask  the  witness  Aether  or  not 
he  testified  at  the  habeas  corpus  trial.  He 
had  the  right  to  testify  or  not,  as  he  saw 
proper,  and  the  fkct  he  did  not  deem  it  nec- 
essary nor  advisable  to  testify  on  the  habeas 
corpus  hearing  would  not  be  a  drcumstaoce 
against  him.  Brown  v.  State,  67  Tex.  Cr.  B. 
269, 122  S.  W.  567,  and  cases  there  cited. 

[4]  Appellant  complains  that  the  charge, 
taken  as  a  whole,  would  bear  tiie  construc- 
tion that  tbe  court,  Instead  of  Instructlnf 
the  Jury  that  If  thi^  believed  either  of  the 
defensive  theories  of  Justification,  required 
them  to  believe  both,  before  he  would  be  at 
titied  to^an  acquittal.  While  in  one  para- 
graph of  the  court's  charge  it  would  seem 
that  the  criticism  was  Just,  yet  the  charge, 
taken  as  a  whole,  we  do  not  think,  woaM 
bear  this  construction,  nor  would  the  Jury 
be  misled  wberdn  the  court  instructed  the 
Jury  that,  if  they  believed  the  robbery  theory, 
they  would  acquit,  "and,"  If  they  believed  tbe 
self-d^ense  theory,  they  would  acquit  Per- 
haps if  the.  word  "or"  had  been  used  Id 
the  beginning  of  thfs  second  paragraph  tbe 
meaning  would  be  more  clear,  and  on  an- 
other trial  the  court  win  so  word  his  charge 
as  to  be  free  from  this  criticism. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded. 


BRADFIBLD  v.  STATE.    (No.  2926.) 

(Court  of  Criminal  Appeals  of  Texas.   April  IB, 
1914.  Rehearing  Denied  May  13, 1914.) 

1.  ThBEATS  (f  1*)— ELEmiTB  OF  OfFBNSB- 

Statutobt  PRovisiosa. 

Pen.  Code  1911,  art.  1182,  providing  tbat 
If  any  person  shall  send,  or  cause  to  be  sent, 
deliver,  or  cause  to  be  delivered,  to  any  otber 
person  any  aoonymoua  letter  reflecting  upon  the 
mtegrity,  chastity,  virtue,  etc.,  of  such  person 
or  any  other  person,  the  person  so  "sendinj;'' 
the  letter  shall  be  guilty  of  a  misdemeanor,  is 
violated  where  the  writer  of  tbe  letter  himself 
delivers  it  to  the  person  to  whom  It  is  addressed. 
In  view  of  Code  Cr.  Proc.  1911,  art  2fi,  reqair- 
ing  its  provisions  to  be  liberally  ccmstmed  to  a^ 
taiD  tbe  object  intended;  Rev.  St  1011,  art 
5602,  sahd.  6,  requiring  the  court  to  look 
to  the  Intention  of  the  Legislature;  Pen.  Code 
1811,  art.  0,  requiring  that  Code  and  all  other 
criminal  laws  to  be  conatmed  according  to  tbe 
plain  import  of  tbe  language  without  rexard  t» 
the  usual  distinction  between  penal  and  other 
laws ;  and  article  10,  providing  that  words  spe- 
cially defined  shall  be  understood  in  that  seoMb 
and  otber  words  in  the  sense  In  whidi  tb^  ait 
understood  In  common  language. 

[Ed.  Note.— For  other  cases,  see  Threats,  Coit 
Dig.  iS  1-fl;  Dec  Dig.  1 1.*] 

2.  Stattjtm  (I  178*)— CowsTBUCnow— Statu- 
TOBT  Rules  of  Conbtbuction. 

Rev.  St.  1911.  art.  6502.  prescribing  rulct 
for  the  construction  of  dvll  stetutory  a»et- 
ments,  applies  and  Is  of  binding  force  in  crim- 
inal prosecutions. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent.  Eng.  S  257;  Dec.  Dig.  |  178.*] 
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3.  Thkbats  (S  6*)— Cohfluhv— XArmBB. 

Under  Pen.  Code  1911,  art.  1182,  making 
it  a  misdemeanor  to  send  an  anonymous  letter 
"reflecting"  on  Che  integrity,  cbaatitr,  etc,  of 
any  peraon,  a  complaint  and  Inloimation  imag- 
ing the  sending  of  a  letter  which  "reflects"  upon 
a  person  named  was  not  defective. 

[Ed.  Note.— For  other  cases,  see  Threats  Cent 
Dig.  SS  9,  10;  Dec.  Dig.  S  5.*] 

4.  Thbeats   (I  S*)  — C01IPI.AINT— Skrdino 

AnomTHOTIS  lATIKB. 

A  complaint  and  information  for  sending 
an  anonymous  letter  reflecting  upon  a  person's 
integrity,  chastity,  etc..  need  not  contain  the 
letter,  in  view  of  Code  Cr.  Froc.  1911,  art.  453, 
requiring  only  such  certainty  as  will  enable  ac- 
cused to  plead  the  judgment  in  bar  of  another 

Erosecution;  article  460,  providing  that  it  shall 
e  sufficient  to  charge  the  offense  in  ordinary 
and  concise  laiwaam  and  with  sndh  certainty 
as  will  give.  d«enaant  notice  of  the  offense 
charged  and  enable  the  court  to  pronounce  judg- 
ment ;  and  article  474,  providing  that  it  is  suffi- 
cient to  nse  other  words  conveying  the  same 
meaning  as  the  words  nsed  In  a  statute  or  in- 
cluding the  sense  of  the  statutory  words. 

[Ed.  Note.— For  other  cases,  see  Threats,  Cent. 
Dig.  if  9.  10;  Dec.  IMg.  |  0.»] 

6.  Witnesses  (j  352*)— iMPEACHMEHr— Chab- 

ACTBB  AND  CoNDIFCT  OF  WiTNBBS. 

On  a  trial  for  delivering  to  a  15  year  old 
girl  an  anonymous  letter  reflecting  on  her  in- 
tegrity, cliastity,  etc.,  evidence  that  on  the  night 
before  the  deliverj;  of  the  letter  accused  was 
seen  bogging  and  kissing  such  girl  was  properly 
excluded,  in  the  absence  of  any  showing  that 
this  was  with  her  consent  or  permission,  as 
otherwise  eoch  conduct  would  not  have  reflected 
on  her. 

[Ed^  Note.~For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  1152;  Dec.  Dig.  f  352.*] 

Ai^)eal  from  San  Saba  Ccnmly  Gonrt;  3.  T. 
Hartley,  Jodge. 

£1.  D.  Bradfleld  was  convicted  of  an  offense^ 
and  be  appeals.  Affirmed. 

Walker  ft  Bnrleson,  of  San  Saba,  for  appel- 
lant. OL  SL  Lane,  Asst  Atty.  GeiL,  for  the 
State. 

PRENDERGAST,  P.  3.  Appellant  was  con- 
victed for  delivering  to  Miss  Alma  Walker, 
a  young  15  year  old  girl,  an  anonymous  le^ 
ter.  and  his  punlsbment  assessed  at  tbe  low- 
est prescribed  by  law. 

[1]  The  statute  is:  "Article  11S2.  If  any 
person  shall  send,  or  cause  to  be  sent,  deliv- 
er, or  cause  to  be  delivered,  to  any  oOier  per- 
son any  anonymous  letter  or  written  Instru- 
ment of  any  character  whatsoever,  reflecting 
upon  tbe  integrity,  chastity,  virtue,  good 
character  or  reputation  of  the  person  to 
whom  mA  letter  or  written  instrument  Is 
sent  or  addressed,  or  of  any  other  person,  or 
wherein  the  life  of  such  person  Is  threatened, 
said  person  so  sending  such  letter  or  written 
instrument  shall  be  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  punished 
by  a  flne  of  not  less  than  two  hundred  and 
fifty  dollars  nor  more  than  one  thousand  dol- 
lars, and  by  Imprisonment  in  the  county  jail 
for  not  less  than  one  month  nor  more  than 
twelve  months."  The  complaint  and  Informa- 
tion allege:  That  on  August  1,  1913,  appel- 
lant "did  then  and  there  unlawfully  send 


and  deUver  to  Hiss  Alma.  Walker,  an  anniy- 
mons  letter,  typewritten  In  the  Spanish  or 
Mexican  language,  which  said  letter,  accord- 
ing to  its  words  and  tenor  reflects  upon  the 
chastity,  virtue,  good  character  and  reputa* 
tlon  of  the  sold  Miss  Alma  Walker,  to  whom 
said  letter  was  sent  and  delivered  and  intend- 
ed for." 

The  nncontradlcted  evidence  shows  that,  at 
the  time  and  place  alleged,  appellant  himself 
wrote  and  delivered  to  Miss  Walker  «  type- 
written letter  in  tbe  Spanish  or  Mexican  lan< 
guage,  which  reflected  upon  her  In  the  partic- 
ulars 8i>ecifled.  No  name  was  signed  or  writ- 
ten thereto,  except  thla:  "From  6,  4,  2,  in  the 
alphabet."  The  flgures  6,  4,  2  In  the  alphabet 
are  the  Initials  of  ap[>ellant.  The  letter  was 
produced,  Idraitlfled,  and  Introduced  in  evl- 
dence.  It  was  shown  to  be  in  the  Spanish  or 
Mexican  language^  It  was  translated  by  two 
competent  witnesses  and  without  question  re- 
flected upon  Miss  Walker,  as  stated  above. 

Appellant  contends  jthat  the  Indictment 
was  Invalid,  because,  under  the  terms  of  the 
statute,  as  he  contends,  no  punishment  was 
fixed  where  tbe  writer  himself  delivered  such 
letter,  contending  that  because  the  article  of 
the  Code  above  qnoted  says  said  person  so 
sending  such  letter  shall  be  punished,  and 
that  the  statute  does  not  prescribe  any  pun- 
ishment tor  one  who  himself  delivers  such 
letter. 

In  onr  oi>Inlon  appellant's  contention  can- 
not be  sustained.  We  think  that  the  true 
construction  of  said  article,  and  the  undoubt- 
ed Intention  of  the  Legislature,  was,  not  only 
to  make  It  unlawful  for  any  person  to  deliver 
br  cause  to  be  delivered  any  such  letter,  as 
well  as  to  send  or  cause  It  to  be  sent,  and 
that  where  said  act  says,  said  person  so  send- 
ing such  letter,  does  not  exdnde  but  embraces 
one  who  delivers  it  or  causes  it  to  be  deliv- 
ered as  well  as  one  who  emds  or  causes  it  to 
be  sent 

The  undoubted  rule  of  construction  appli- 
cable to  this  quratlon  Is  well  established,  as 
laid  down  by  2  Lewis'  Sutherland,  Statutory 
Construction,  Si  688  and  680,  as  follows: 

**a9ie  modem  doctrine  Is  that  to  construe  a 
statute  UbeTBlly,  or  according  to  its  equity, 
is  nothing  more  than  to  give  efTect  to  it  ac- 
cording to  the  intention  of  the  lawmaker,  as 
indicated  by  its  terms  and  purposes.  This 
construction  may  be  carried  beyond  the  nat- 
ural Import  of  the  words  when  essential  to 
answer  the  evident  purpose  of  the  act;  so 
It  may  restrain  the  general  words  to  exclude 
a  case  not  within  that  purpose. 

"There  Is  no  arbitrary  form  of  words  to 
express  any  particular  Intention;  the  intent 
is  not  Identical  with  any  phraseology  employ- 
ed to  express  it  Any  language  Is  but  a  sign, 
and  many  signs  may  be  used  to  slgni^  the 
same  thing.  In  statutes,  the  sense  signified  is 
the  law;  the  letter  la  but  Its  servant  or  Its 
vehicle.  Language  is  so  copious  and  flexible 
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that  when  general  words  are  used  fliere  Is  an 
absttice  of  xtredalon,  and  all  -worda  and  col- 
locaOons  of  words  admit  of  more  than  one 
Interpretation.  In  tbe  cona traction  at  reme- 
dial statntes,  wbile  the  meaning  of  the  words 
Is  not  Ignored,  It  will  be  sabordlnatod  to  their 
general  effect  in  combination  in  a  whole  act 
or  series  of  acts,  read  In  the  light  of  all  tiie 
pertinent  facts  of  every  nature  of  whidi  the 
courts  take  Judicial  notice.  liberal  construc- 
tion of  any  statute  consists  in  giving  the 
words  a  meaning  which  renders  it  more  ef- 
fectual to  accomplish  the  purpose  or  fulfill 
the  Intent  which  It  plainly  discloses.  For 
this  purpose,  the  words  may  be  taken  In  their 
fullest  and  most  comprehensive  sense  Where 
the  Intent  of  the  act  Is  manifest,  particular 
words  may  have  an  effect  quite  beyond  their 
natural  slgnlflcatlon  in  aid  of  that  intent" 

But,  in  addition  to  this  common-law  rale  of 
construction,  our  own  statutes  and  decisions 
espedally  are  applicable.  Article  25,  C.  O.  P., 
is:  "The  provisions  of  this  Code  shall  be  lib- 
erally construed,  so  as  to  attain  the  objects 
intended  by  the  Legislature :  The  prevention, 
anppresslon,  and  punishment  of  crime." 

[2]  Article  5B02  (3268)  of  our  Revised  Civil 
Statutes  Is:  "The  following  rules  shall  gov^ 
in  the  construction  of  all  dvll  statutory  en- 
actments: •  *  *  (6)  In  all  Interpreta- 
tions, the  conrt  shall  look  diligently  for  the 
intention  of  the  Legislature,  keeping  in  view 
at  all  times,  the  old  law.  the  evil  and  the 
remedy."  Aa  freqnoitly  held  by  this  court, 
said  article  of  the  Revised  Statutes,  "though 
embraced  In  the  Civil  Statutes,  is,  In  our 
opinion,  equally  as  ai^llcable.  and  of  binding 
force  in  criminal  prosecutions."  Murray  v. 
State,  21  Tex.  App.  630,  2  S.  W.  760,  57  Am. 
Bep.  623.  To  the  same  effect  are  articles  9 
and  10  of  the  Penal  Code.  Taking  all  these 
together.  It  is  clear,  as  has  frequently  be^ 
held  by  this  and  our  Supreme  Court,  that  all 
penal  statutes  shall  be  liberally  construed, 
and  that  the  old  or  common-law  rule  that 
they  will  be  strictly  construed  has  been  abro- 
gated. The  Road  Cases,  30  Tex.  503;  Ex 
parte  Gregory.  20  Tex.  Cr.  App.  210,  54  Am. 
Bep.  516 :  Ex  parte  Garza,  28  Tex.  App.  381, 
13  S.  W.  779,  19  Am.  St.  Rep.  845. 

In  Chapman  v.  State,  16  Tex.  App.  78,  this 
court  said:  "When  the  intention  of  a  stat- 
ute is  plainly  discernible  from  Its  provisions, 
that  intention  Is  as  obligatory  as  the  letter 
of  the  statute,  and  wlU  even  prevail  over  the 
strict  letter.  Brooks  v.  Hicks,  20  Tex.  666 ; 
Porshey  v.  Railroad  Co.,  16  Tex.  516.  A 
thing  which  is  within  the  Intention  of  the 
makers  of  a  statute  is  as  much  within  the 
statute  as  if  it  were  within  the  letter,  and  a" 
thing  which  is  within  the  letter  Is  not  with- 
in the  statute  unless  It  be  within  the  intention 
of  the  makers.  Holmes  v.  Carley,  31  N.  T. 
290 ;  Chase  vl  Railroad  Co.,  26  N.  Y.  523.  In 
construing  a  statute  the  principal  object 
should  be  to  arrive  at  the  intention  of  the 
r*slslature.  Such  construction  ought  to  be 
given  the  statute  as  will  best  answer  the  In- 


tratlon  whldi  Ua  makers  had  In  view.  When- 
ever Hie  Inteotloa  can  be  discovered,  It  ought 
to  be  f  (flowed,  althongh  It  may  aeem  to  be 
contrary  to  Uie  lettor  ot  the  statute  People 
V.  Uttca  Ins.  Oo.,  'l6  Johns.  (N.  T.)  358.  3i^0, 
8  Am.  Dec.  243 ;  Sedg.  on  Gon.  A  Stat.  Law, 
p.  226  et  seq. ;  Potter*B  Dwarrla  on  Stat  p. 
174  et  aeq." 

In  Sartaln  v.  State,  10  Tex.  App.  6S3,  3S 
Am.  649,  ttilB  court  said:  "  'Courts  are 
not  c<mflned  to  the  literal  meaning  of  the 
words  employed,  In  ttie  oonstmction  of  atat- 
ntee,  but,  aa  was  said  In  Bnrgett  v.  Bnrgett, 
10  R^.  221,  the  intention  of  the  lawmakers 
may  be  collected  from  the  cause  or  necesidty 
of  the  act;  and  statntes  are  sometimes  con- 
trary to  the  literal  meaning  of  the  words. 
It  has  been  decided  that  a  thing  within  the 
letter  was  not  within  the  statute  unless  with- 
in its  intention.  The  letter  Is  sometimes  re- 
strained, sometimes  enlarged,  and  sometimes 
the  construction  is  contrary  to  the  letter.  4 
Bac.  tit  Statute,  1.  H  38,  45,  60.  Every  sUt- 
ute  should  be  ponstrued  with  reference  to  Its 
object,  and  the  will  of  the  lawmakers  Is  best 
promoted  by  such  a  construction  as  secures 
that  object  and  excludes  every  other.*  Cast- 
ner  v.  Walrod,  83  lU.  171  [25  Am.  Rep.  369]; 
Walker  v.  State,  7  Tex.  App.  246  [32  Am. 
Eep.  595]." 

In  Whlsenhunt  t.  State,  18  Tex.  App.  496, 
this  conrt  said:  "It  is  a  well-setUed  rule  of 
statutory  construction  *that  the  intent  and 
meaning  should  be  followed  althou^  it  may 
seem  to  be  contrary  to  the  letter  of  the  stat- 
ute.' Sedgvplck  on  Statutory  Construction, 
256.  'Statutes  are  to  be  construed  according 
to  the  intentions  of  the  makers,  if  these  can 
be  ascertained  with  reasonable  ca>tainty,  al- 
though such  construction  may  seem  contrary 
to  the  ordinary  meaning  of  the  letter  of  the 
statute.'  Id.  p.  813;  [Stanlels  v.  Raymond] 
4  Cush.  (Mass.)  314;  Wilson  v.  Ireland,  4  Md. 
444." 

In  Albredit  v.  State,  8  Tex.  App.  314.  thia 
court  said:  "If  a  reasonable  construction  of 
the  language  would  tend  to  effectuate  this 
purpose  (the  legislative  Intent),  and  another 
coDstruclIon  equally  as  reasonable  would 
liave  a  contrary  tendency,  under  well-estab- 
lished canons  of  construction  courts  should 
not  hesitate  in  choosing  the  former  to  the 
exclusion  of  the  latter.  Intention  frequently 
controls  express  language  In  the  construc- 
tion of  a  statute.  Walker  v.  State,  7  Tex. 
App.  245  [32  Am.  Rep.  595]."  "The  intention 
of  the  Xjeglslature  In  enacting  a  law  Is  the 
law  itself."  Edwards  v.  Morton,  02  Tex.  1S3, 
48  S.  W.  793. 

It  is  needless  to  dte  the  many  other  de- 
cisions from  this  court  and  our  Supreme 
Court  to  the  same  effect, 

[3]  Appellant's  other  objection  to  the  com- 
plaint and  Information  Is,  because  they  allege 
said  letter  "reflects"  upon  the  chastity,  vir- 
tue, good  character  and  reputation  of  the 
said  Miss  Alma  Walker,  whereas,  the  stat- 
ute says  "reflecting."   ltds  is  very  ll7pe^ 
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critical  and,  of  course,  presenta  no  caiue  to 
bold  the  pleading  bad. 

[4]  Anotber  contention  of  appelant  Is  tbat 
the  complaint  and  Information  are  fatiUly 
defective  in  that  they  do  not  contain  the 
aald  letter.  In  our  oiHnlMi  it  was  unnecea- 
sary  to  copy  the  letter  in  eitber  tbe  com- 
plaint or  informatioo.  Article  470,  P.  C,  pre- 
scribes tbat  If  any  person  shall  go  into  or 
near  any  public  place,  etc*  and  shall  use 
load  and  vociferous  or  obscene,  vulgar,  or 
indecent  language,  swear  <a  carge,  or  ycU  or 
shriek,  etc.,  in  a  manner  calculated  to  dis- 
turb the  Inhabitants,  shall  be  fined,  etc. 
This  court  expressly  held,  in  Foreman  t. 
State,  31  Tex.  Gr.  R.  479,  20  S.  W.  1109,  tbat 
It  was  nnnecessary  to  allege  what  tb»  lan- 
guage was;  tbat  following  the  statute  was 
sufficient  In  Jones  v.  State,  35  Tex.  Cr.  R. 
666,  34  B.  W.  631,  Glass  T.  State,  23  Tex. 
App.  425,  S  S.  W.  131,  and  Satchel!  t.  State, 
1  Tex.  App.  438,  this  court  held  that  in  prose- 
cutions for  the  fraudulent  disposition  of  mort- 
gaged proiwrty  it  was  not  necessary  tbat  the 
Indictment  set  out  the  mortgage  by  Its  tenor, 
or  by  an  exhibited  copy. 

Article  453,  C.  C.  P.,  is:  "The  certainty  re- 
quired In  an  Indictment  Is  such  as  will  en- 
able the  accnsed  to  plead  the  Judgment  that 
may  be  given  upon  It,  In  bar  of  any  prose- 
cution for  the  same  offense. 

Article  460,  U  C.  P.,  Is:  "An  Indlctmott 
for  any  offense  agaln^  the  penal  laws  of  this 
state  shall  be  deemed  sufficient  which  charges 
the  commission  of  the  offense  in  ordinary 
and  concise  language  in  such  a  manner  as  to 
enable  a  person  of  common  understanding 
to  know  what  is  meant,  and  with  that  de- 
gree of  certainty  that  will  give  the  defend- 
ant notice  of  the  particular  offense  with 
which  be  is  charged,  and  enable  the  court, 
on  convietian,  to  piononnce  the  proper  Jodg* 
ment." 

Article  474,  C.  C.  P.,  is:  "Words  used  In  a 
statute  to  define  an  offense  need  not  be  strict- 
1>-  pursned  in  the  Indictment ;  it  Is  suffldrat 
to  use  other  words  conveying  tbe  same  mean- 
ing, or  which  Inclnde  the  sense  of  the  8ta^ 
ntory  words." 

It  has  many  times  been  held  by  this  court 
that,  when  an  indictment  charges  the  offense 
snbstantially  in  the  language  of  the  statute, 
this  Is  all  that  Is  necessary.  Judge  White 
•ays:  "It  will  generally  be  sufficient  if  the 
indictment  follows  the  exact  words  of  the 
statute,  and  it  Is  rarely  ever  safe  to  depart 
from  than."  Section  344,  subd.  2,  of  his  G. 
C.  P.  Ann. 

In  bis  motion  for  new  trial,  appellant  has 
some  complaints  to  the  court's  charge,  and 
he  also  requested  one  charge  which  was  re- 
fused. These  matters  are  not  raised  In  such 
a  way  tbat  this  court  is  authorized  to  review 
them,  nndw  a  uniform  and  large  number  of 
decisions.  GUes  v.  State,  148  S.  W.  320; 
Mealer  v.  SUte,  145  S.  W.  354 ;  Oablnees  v. 
States  146  8.  W.  934;  Govrans  v.  State,  64 


Tex.  Gr.  B.  «K1.  14S  S.  W.  814;.  Smith  t. 
State,  145  S.  W.  918;  liOtraU  v.  State,  64 
Tex.  Cr.  B.  411,  142  8.  W.  589;  Perkins  t. 
SUte,  144  S.  W.  244;  Golden  r.  State,  146 
S.  W.  946;  Yarborough  v.  State,  147  S.  W. 
270;  Milan  T.  State,  146  8.  W.  185;  Gamble 
V.  State,  146  S.  W.  651;  Staten  v.  State,  63 
Tex.  Cr.  B.  692,  141  S.  W.  526;  section  813, 
subd.  6,  Wb.  O.  a  P. 

[I]  Appellant  complains  tbat  the  court 
would  not  permit  his  witness  Bliss  Tlola  Mat- 
lock to  te^lfy  that,  on  the  night  before  ai>- 
pellant  delivered  to  Miss  Walker  said  letter, 
she  (the  witness)  was  returning  from  church 
in  company  with  Blck  Woods  and  that  about 
a  mile  and  a  half  from  the  church  sbe  saw 
defendant  hugging  and  ktsslng  Miss  Walfcw. 
We  think  there  was  no  error  in  exdndlng 
this  testimony.    It  was  not  sought  to  show 
by  this  witness  that  appellant  hugged  and 
kissed  'Miss  Walker  with  her  consent  or  per- 
mission.   If  he  did  so  without  her  permis- 
sion or  by  force,  snch  conduct,  in  no  event, 
,  would  have  reflected  on  Miss  Walker.  On 
i  cross-examination  by  appellant,  Miss  Walker 
I  testified  that  she  did  not  let  the  defendant 
}  so  treat  her  the  night  before,  or  any  other 
j  time,  and  his  letter  to  her  would  indicate 
I  that  if  he  attempted  to  so  mistreat  her  she 
i  resented  it  and  he  bore  marks  of  her  resent- 
ment on  his  person,  for  he  said  to  her  In  the 
letter,  "Dog  gone,  but  I  have  a  blue  spot 
where  you  bit  me  to-night." 

We  have  not  taken  up,  in  tbe  order  pre- 
sented by  appellant,  his  contentions,  or  each 
of  them,  separately ;  but  we  have  considered 
them  all,  and  they  are  embraced  and  passed 
upon  by  what  we  have  said  in  this  opinion. 

Th««  is  no  reversible  error  shown,  and 
the  jodgmrat  will  be  affirmed. 


CAPSHAW  V.  STATE.    (No.  3077.) 

((Ttmrt  of  Criminal  Appeals  of  Texas.  April 

29,  1914) 

L  WlTHESSES      ii     337*)  —  IlCPlAOmCEMT — 

Ghabactbb  of  witness. 

Tbe  court  should  not  have  permitted  the 
district  attorney  to  ask  defendant,  in  a  pros- 
ecution for  sednction,  if  he  had  not  left  anoth- 
er county  because  indicted  for  rape  on  a  cer- 
tain girl,  when  the  attorney  at  the  time  was 
aware  that  no  such  indictment  had  ever  been  . 
presented,  or  arrest  made. 

rEA.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  J8  1113,  1129-1132,  1140-1142? 
1146-U48;  Dec.  Di«.  S  337.*] 

2.  WrrMxssBS  (S  344*)— Imfbaohicent— Chab- 
ACTEB  OF  Witness. 

Proof  tbat  a  witness  had  left  another 
county  because  he  had  carried  a  pistol  was  not 
admisaible  for  the  purpose  of  impeachment 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  Sf  1120,  1125;  Dec  Dig.  fi  344*] 

3.  WtTNESSES  (I  340*)>— iHFKAaHMENIV-CHAB- 

ACTEB  OF  Wits  ESS. 

Where,  in  a  prosecution  for  seduction,  the 
district  attorney  asked  one  of  defendant's  wit- 
nesses if  he  had  not  left  another  county  be- 
cause be  carried  a  pistol,  and  if  he  bad  not  so 
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stated  to  ai  third  party,  it  was  error  to  permit 
the  attorney  to  call  sach  third  party  to  con- 
tradict the  witness ;  such  eTidenee  not  bung 

admissible  for  impeachpient 

[Ed.  Note.— For  other  caaes,  see  Witnesses, 
Cent  Dig.  H  1116,  1117, 1119.  1121;  Dec,  Dig. 
S  340.*] 

4.  CBIMIITAL  I/AfV  (S  780*)— TBIAL— iNSTBtlC- 
TZOffB— TBSTIMONT  OF  ACCOMn.ICB. 

In  a  prosecution  for  seduction,  a  charse 
upon  the  testimony  of  an  accomplice,  "that  the 
corroborating  evidence  need  not  be  direct  and 
positive,  independent  of  the  testimony  of  [the 
accomplice],  but  proof  of  such  facts  and  dr- 
eumstances  as  tend  to  support  her  testimony, 
and  which  satisfy  the  jury  that  she  is  worthy  of 
credit  as  to  the  facts  essential  to  constitate  the 
offense,"  etc,  was  not  erroneous. 

[Ei.  Note.— For  other  eBsea,  see  CMminal 
Law,  Cent.  Dig.  i§  185fi-lS63;  Dec.  Dig.  {  780.*] 

Davidson,  J.,  dissenting  in  parL 

Appeal  from  District  Court,  Angelina 
County;  L.  D.  Gulnn,  Judge. 

Robert  Ca pshaw  was  convicted  of  seduc- 
tfoD,  and  he  appeals.  ReTersed  and  re- 
manded. 

Mantooth  ft  CoUliis,  of  LnfklD,  and  W.  F. 
Bamsey  and  a  L.  Black,  both  of  Austin, 
for  ai^^ant  0.  E.  Lane,  Asst.  Atly.  Gen., 
for  the  Stata 

DAVIDSON,  J.  This  conviction  was  for 
seduction;  the  punishment  being  eight  years 
in  the  penitentiary. 

The  court,  at  the  request  of  the  district 
attorney,  gave  the  following  charge:  "You 
are  further  diarged  in  connection  with  the 
main  charge  as  to  Elula  Scroggins  being  an 
accomplice,  and  that  her  testimony  must  be 
corroborated  by  other  testimony  tending  to 
connect  the  defendant  with  the  offense  chain- 
ed: That  the  corroborating  evidence  need 
not  be  direct  and  positive,  independent  of 
the  testimony  of  the  said*  Bnla  iScroggins, 
but  proof  of  such  facts  and  circumstances  as 
tend  to  support  her  testimony,  and  which 
satisfy  the  jury  that  she  is  worthy  of  credit 
as  to  the  facts  essential  to  constitute  the 
offense  of  seduction  as  hereinbefore  defined 
to  you  (and  which  tend  to  connect  the  de- 
fendant with  the  commission  of  the  offense 
charged),  will  fulfill  the  requirements  of  the 
law."  Several  objections  were  urged  to  this 
charge.  Among  others,  that  it  was  on  the 
weight  of  the  evidence  as  well  as  its  tendeu- 

.cy  to  emphaslae  and  give  undue  Importance 
to  the  Issue  of  corroboration,  and  had  the 
effect  to  lead  the  jury  to  believe  that  in  the 
opinion  of  the  court  the  witness  was  suffl- 

.  dently  corroborated.  We  are  of  opinion  the 
exceptions  to  this  charge  are  well  taken. 
First,  that  it  is  on  the  weight  of  the  evidence, 
and,  second,  that  it  emphasizes  and  gives 
undue  Importance  to  the  issue  of  corrobora- 
tion, and  had  the  effect  to  lead  the  Jury  to 
believe,  as  contended  by  appellant,  that  the 

.witness  was  sufficiently  corroborated.  The 

-  rule  laid  down  as  to  corroboration  In  the 
ease  is  not  the  correct  one.   Quoting  from 


the  cI&fgiB,  we  find  tiiis  langoase:  "^nie 
oorroboratliig  evidence  need  not  be  direct 
and  positive,. Independent  of  the  testimony  of 
said  Data  Scrosgins,  but^  proof  at  muii  facts 
and  drcumstanoes  as  tend  to  support  her 
testimony."  Under  the  authorities  tbis  role 
has  been  condemned,  and  in  r«cent  cases. 
The  usual  criterion  by  which  the  testimony 
of  &n  accomplice  is  to  be  welched,  valued,  or 
corroborated  Is  that,  In  order  to  be  Buffldent. 
tlie  facts  and  drcumstanoes  must  corroborate 
the  accomplice,  indepraident  of  her  testimo- 
ny ;  that  Is,  discarding  the  testlnKmy  of  the 
accomplice,  if  there  are  no  facts  and  drcom- 
Btanees  which  tend  to  show  the  commlsrion 
of  the  offense,  or  to  sustain  her  teatimoDy 
which  is  Independent  of  her  testimony,  tiie 
corroboration  Is  not  sufficient  But  the  court 
here  tells  the  Jury  that  it  Is  not  necessary 
that  it  be  Independent  of  her  testimony.  In 
other  words.  It  may  be  dependent  upon  her 
testimony.  In  a  certain  sense  this  may  hi 
true;  that  is,  her  testimony  must  be  corrob- 
orated by  the  facts,  and  they  must  so  ad- 
just themselves  as  to  in  fact  corroborate  the 
accomplice  as  required  by  the  statute,  but  her 
testimony,  or  the  testimony  dependent  upon 
her  testimony,  cannot  be  used  as  corrobora- 
tion. It  must  come  from  an  undeflled  and 
outside  source,  and  not  from  the  accomplice's 
testimony.  If  testimony  that  was  dependent 
upon  her  testimony  could  be  used  as  corrob- 
oration, then  the  statutory  rule  that  her 
testimony  must  be  corroborated  would  be  set 
at  naught  Without  following  up  this  mat- 
ter we  cite  Curry  v..  State,  151  S.  W.  319 : 
Bishop  V.  State,  IBl  S.  W.  821;  Smith  t. 
State,  58  Tex.  Cr.  R.  106,  124  S.  W.  919: 
James  V.  State,'167  S.  W.  727,.decided  at  the 
present  term  of  the  court  Also  as  bearing 
upon  tbese  suggestions  of  the  error  in  the 
charge,  see  Campbell  v.  State,  57  Tex.  Cr. 
R.  302,  123  S.  W.  583;  Lemmona  T.  State. 
58  Tex.  Or.  R.  268,  125  S.  W.  400;  Garlas 
V.  State,  48  Tex.  Gr.  R.  461,  88  8.  W.  345. 
These  seem  to  be  a  sufficient  number  of  cases 
to  sustain  the  proposition  that  the  court's 
charge  was  error  without  going  further  into 
the  case. 

[1]  Another  bill  of  exceptions  recites  that 
the  district  attorney  propounded  to  the  de- 
fendant while  he  was  upon  the  witness  stand 
the  following  question:  "Is  it  not  a  tact 
that  you  left  Rains  county  because  you  were 
indicted  for  rape  or  assault  to  rspe  on  Zoe 
Wells,  and  did  you  not  so  state  or  tell  Ed 
Shofner?*  Various  objections  were  urged 
to  this  question.  The  witness  answered:  "I 
was  not  indicted  In  Rains  county  for  rape 
or  assault  to  rape  on  Zoe  Wells,  nor  did  I 
ever  tell  Ed  Shofner  that  I  was  indicted  for 
rape  or  assault  to  rape  on  this  gtrL"  Ibe 
grounds  of  objection  were  renewed,  and  the 
bill  of  exception  reserved.  This  bill  of  ex- 
ception is  well  taken,  and  the  court  shonld 
have  sustained  the  objections.  It  is  stated 
in  the  blU  of  exception  that  the  district 


■'*t^  dUnt  esMS  see  SUM  topic' utf  seetloo-NtJMBBR  tn  Dec.  Dig',  ft  Am,  XHg.  K«y-Mo.  SarlM  ft  Rin'r  lataM 

Digitized  by  Google 


Tex^ 


'-  r.  STATE 


739 


attorn^  mi  awan  tbe  -ttme  he  askbd  ttM 
qaeatlon  that  no  such  Indictments  bad  ever 
been  presented,  and  no  arrest  had  erer  been 
made,  or  charge  against  the  appellant,  and 
under  those  dmunBtaneea  tbe  oonrt  ahoold 
not  bave  pumltted  the  distiict  attorn^  to 
ask  sncb,  questions.  Tbe  anthorltleB,  wo 
think,  upon  tbls  qnesUon  are  ample.  Bee 
Ballard  r.  State,  160  8.  W.  716;  Branch's 
Crlm.  Law,  |  867 ;  Clements  t.  State,  163  S. 
W.  1137.  Jitdse  Harper,  writing  the  opin- 
ion In  tbe  Olemaits  Case,  ears:  "In  anotbor 
bill  it  Is  claimed  that  the  state  asked  cer- 
tain qnestlona  to  prejudice  tiw  Jury  against 
witnesses  tor  defendant;  tbe  states  attor- 
ns knowing  at  the  time  that  no  grounds  ex- 
isted upon  which  to  base  such  questlODS.'' 
In  the  case  at  hand  tbe  bill  recites  the  dis- 
trict attorney  knew  tbere  was  nothing  upon 
which  to  base  the  question,  Inasmuch  as  no 
such  things  bad  occurred  In  Bains  county. 
This  was  tbe  defendant  tesUfying  in  the 
cas^  and  If,  as  a  matter  of  fact,  appelant 
had  been  Indicted  tor  rape  or  assault  to  rape, 
It  might  have  been  used  as  a  means  of  im- 
peachiiw  him,  or  attacking  bis  credibility; 
but,  M  no  such  tbbig  occurred,  and  tbe  dis- 
trict attorney  had  knowle^  of  tbe  fact, 
the  court  should  not  have  permitted  this 
gnestlonf  as  it  was  calculated  to  injure  the 
rights  of  the  defendant  before  the  Jnry. 
This  sort  of  testimony  should  never  be  per- 
mitted to  go  to  the  Jury  when  it  is  known 
that  it  did  not  occur,  and  proof  could  not  be 
made  of  flie  chaises  tor  the  supposed  felo- 
nious conduct 

[2]  Another  bill  of  exc^itlon  recites  that, 
when  tba  witness  0.  C.  Capshaw  was  testi- 
fjrlng  for  the  defendant,  on  bis  cross-exami- 
nation, be  was  asked  whether  or  not  be  bad 
left  Rains  county  because  be  bad  carried  a 
pistol,  and  whether  or  not  said  witoess  had 
told  John  Hubbard  that  be  ^id  witnen)  bad 
left  Bains  county  because  be  had  to  caxcy 
a  pistol,  and  whether  or  not  he  had  shown 
him  signs  of  rust  on  his  clothing  where  he 
bad  carried  a  i^stol  In  Rains  county.  Ta- 
riouB  objections  were  urged  to  this  mannw 
of  cross-examination  of  the  witness,  and 
tbe  witness  oould  not  be  attacked  by  show- 
ing that  be  had  carried  a  pistol,  even  if  he 
had  carried  one;  that  it  would  teuA  to  preJur 
dice  the  Jury  against  the  weight  and  credlbll- 
itr  of  tbe  testlmoiv  of  said  witness  given 
In  beliaU  of  his  aon,  defendant  The  court 
overruled  these  objections  and  permitted  him 
to  testify  denying  that  be  bad  made  any  snch 
statement  The  court  signa  this  with  the 
statement  that,  by  retorrii^  to  tbe  statement 
of  facts  on  tbls  subject  and  further,  tSub  wU- 
sesB  said  that  Hubbard  would  not  testify  to 
any  sndi  ttitog.  The  qualification  does  not 
seem  to  assist  In  clearing  the  matter.  The 
fact  that  Hubbard  would  not  testify  to  any 
Budi  tbtaig  would  have  been  an  urgent  rea- 


son why  the  question  should  not  have  been 
permitted.  i>r  tbA.  ins9t6i  )fivm..  OSie  ques- 
tktn.:Was  bas^  upon  tbe  Idea:  that  the  wit- 
ness had  stated  to  John  Hubbard  . Oat  be  had 
carried  tbe  pistoL  Now,  If  John  Hubbard 
would  doiy,  as  stated  tgr  the  Judge  in  bis 
qualification  that  be  would  do,  tbat  he  had 
made  such  statements,  it  would  bave  present- 
ed to  tbe  court  a  very  strong  reason  why  tbe 
question  should  not  have  been  asked,  or  the 
answer,  given.  In  tbe  first  place  the  witness 
could  not  be  attacked  by  proof  that  be  car- 
ried a  l^tol,  and  in  the  next  place  tbe  ques- 
tion shows  that  the  impeaobment  was  to  be 
drawn  from  Hubbard,  and  toe  court  qualified 
Uie  bill  by  stotlng  Hubbard  would  not  so 
testis.  In  view  of  this,  the  court  ^onld 
have  suMalned  the  objectlos  and  excluded 
tbe  testimony. 

IS}  Another  bill  which  might  be  considered 
in  the  same  connectton  was  that  Hubbard 
was  permitted  to  testify  that  the  same  wit- 
ness, C.  0.  Capshaw,  bad  told  him  that  he 
bad  left  Bains  county  because  be  bad  to  car- 
ry a  pistol,  or  words  to  Out  effect  and  that 
he  (Capabaw)  bad  shown  him  {John  Hub- 
bard) his  clothing  which  had  rust  on  thou, 
and  the  rust  was  the  result  of  carry  lag  a 
idstol  when  be  was  in  Bains  county.  Ob- 
jection was  made  to  fills  tor  vartous  na-  , 
sons  set  out  In  the  bill,  and  the  court  ovwrul- 
ed  the  objections,  and  the  witness  was  per- 
mitted to  testify  that  the  witness  Capshaw 
bad  told  him  (Hubbard)  that  he  (Capshaw) 
"had  to  tote  a  pistol"  while  he  was  In  Bains 
county  on  account  of  some  threato  or  some- 
thing of  that  kind,  and  he  showed  him  his 
clothing  too,  ete.  The  court  quaUfiee  this 
by  referring  to  the  statement  of  facto  and  C. 
O.  Gapshaw'B  and  Hubbard's  evidence  on  tbe 
subject  The  statement  of  facte  Shows,  in 
substance,  what  tbe  blU  of  exception  shows- 
Chat  Capshaw  was  a  witoess  tor  the  defend- 
ant, who  was  his  son,  and  tbe  predicate  was 
laid  and  the  question  was  asked  with  refer- 
ence to  carrying  tflie  pistol,  under  the  circum- 
stances detailed,  while  In  Bains  county,  and 
it  was  denied,  and  Hubbard  was  placed  on 
tlie  stand  to  and  did  contradict  him.  Under 
all  the  authorities  this  evidence  was  Inadmis- 
sible. Carrying  a  pistol  Involved  neither 
legal  nor  moriU  turpitude,  and  it  was  wholly 
Immaterial  in  this  case,  and  could  only  go  to 
the  prejudice  of  appeUant  In  attedlng  his 
witness,  who  was  his  father  and  one  of  his 
important  witnesses.  We  deem  it  unneces- 
sary to  dte  eases  In  sopprnt  of  thla. 

For  the  reasons  Indicated,  the  Judgment 
is  reversed,  and  tbe  cause  is  remanded. 

PBB  CURIAM.  [4]  Tbe  majority  of  this 
court  does  not  believe  the  quoted  charge  Is 
erroneous,  but  oomes  within  the  rule  laid 
down  In  tbe  case  of  Beeson  v.  States  OD  Tex. 
Or.  R.  89,  laO  &  W.  lOtML 
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COST  et  iL  SaiNAUI/r  et  aL  (So.  202.} 
{Sapreme  Oonrt  U  Arkaniaa.   April  27,  19140 

1.  Appeal  and  Eebob  (|  1011*)— FiNDniea— 

CONCLTJSIVKNESS. 

A  finding  not  cxintrary  to  th«  preponderance 
of  the  eridence  wlU  not  be  disturbed  on  aiveal. 

[Ed.  Note^For  otber  caseB,  see  Appeal  and 
^jror^^Gent  Dig.  »  88^-^;   De&Dig.  i 

2,  Schools  and  Sohooi.  Distbiots  Q  72*)— 

AUTHOBITT  OF  SCHOOL  DlBECTOBfl — STATU - 
TOBT  PbOVISIONB. 

Kirby'a  Dig.  |  7648,  aathorizlng  school 
directors  to  permit  a  private  school  to  be  taught 
in  tbe  HchoolnoDse  while  not  occnpted  by  a  pub- 
lic school,  nnless  otherwise  directed  by  the  vot- 
ers of  the  district,  does  not  exclude  other  uses 
of  school  buildings,  where  the  same  do  not  inter- 
fere with  the  schools  nor  injure  the  baildings, 
and  does  not  render  invalid  a  contract  authortz- 
ing  a  local  lodge  (rf  a  secret  society  to  use  a 
Btmool  building  for  a  lodgeroom;  Uie  use  not 
Interfering  with  the  school  nor  injuring  tbe 
building. 

[Hid.  Note.— Fw  otber  cases,  aee  Sdiools  and 
School  Districts.  Cent  DigTu  177.  178;  Dee. 
^Dig.  I  72.*] 

B.  SCHOOXiB  AND  SCHOOL  DiBTBIOTS  (|  72*)— 
AUTHOBITT  or  SOHOOL  DIBBCT0BS--SKATIT- 
TOBT  PBOVISIONB. 

Kirby's  Dig.  |  7614,  conferring  on  school 
directors  the  power  to  control  the  school  af- 
fairs with  the  custody  of  the  sclUMlbouseB  and 
groondi^  and  preserve  the  same,  vests  in  the  di- 
rectors discretion  tn  arrangements  for  Uie  in- 
terest of  tbe  district  and  they  may,  with  the  ap- 
proval of  the  voters  of  the  diBtrict,  permit  a 
secret  society  to  use  the  schooi  building  as  a 
lodgeroom,  where  such  use  does  not  interfere 
with  the  school  nor  injore  the  building,  but  is 
advantageous  to  the  district  la  view  of  its  finan- 
cial condition. 

[Ed.  Note.— For  other  cases,  see  SchoolB  and 
School  Districts,  Cent  DigTH  177,  178;  Dec. 
Dig.  {  72.*] 

^Veal  from  Lawrence  Chancery  Court; 
Geo.  T.  Humphries,  Chancellor. 

Suit  by  A.  B.  Coat  and  others  against  J. 
F.  Shlnanlt  and  others.  From  a  decree  for 
defendants,  plalDtlffs  appeal.  Affirmed. 

W.  A,  Cunningham,  of  Walnut  Bidge,  for 
appellanta  W.  S,  Beloate^  of  Walnut  Rldg^ 
for  appellees. 

SMITH,  J.  Appellants  were  plaintiffs  be- 
low, and  alleged  the  following  facts  Id  their 
complaint.  That  tbey  were  citizens  and  tax- 
payers of  school  district  No.  64  of  Lawrence 
county.  Ark.,  and  Interested  In  the  educational 
Interests  of  that  district,  and  that  appellees, 
who  were  defendants  below,  were  school  direc- 
tors of  said  district,  and  as  such  had  control 
of  the  schoolbouse  and  grounds,  and  that 
school  was  being  taught  in  the  sdiool 
building,  aU  of  which  was  needed  for  the 
accommodation  of  the  diUdren.  attending 
Bc^iool.  That  the  said  directors,  notwith- 
standing that  fact,  are  about  to  lease  a  part 
of  said  building  to  the  Independent  Order 
of  Odd  F^ows  as  a  lodge  ball,  and  are 
about  to  cause  said  bnUdlng  to  be  nmodeled. 


without  right  or  authority  tnm  the  voters  of 
said  district;  by  canainc  the- stairway  to  be 


'  moved*  and  other  dianges  to  be  madft,  and 
that.  If  such  changes  are  made,  it  will  en- 
tirely unfit  the  building  for  the  use  fOr  which 
it  was  originally  ^eidgned,  and  will  make 
the  same  totally  nnflt  for  use  aa  a  school 
building.  That  the  nse  <tf  said  bidldliiff  aa  a 
lodgeroom  Is  entirely  Inconsistent  with  ita 
use  as  a  stdumi,  and  wUl  interfexe  with  the 
nse  and  endoymoit  of  the  other  lotHua  of  tbe 
building  as  schoolrooms,  and  will  cause  great 
and  In^tarable  Injuzy  to  the  public^  and  In- 
terfere with  the  educational  interests  of  said 
district 

Plain  tilts  prayed  that  said  directors  and  aU 
other  persons  be  forevec  enjoined  from  chang- 
ing or  altering  said  building  In  any  way, 
without  first  submlttlDg  the  plans  thereof  to 
the  Toters  of  said  district,  and  that  said  di- 
rectors be  mjoined  from  teasing  any  part  of 
the  building  to  any  person  for  any  purpose 
irtutterer,  ensept  tor  the  ocmdnct  of  schools. 
The  answer  denied  that  tbe  directors  were 
abont  to  mate  any  change  in  the  bnildlng 
whitih  was  detrimental  to  It,  or  any  contract 
or  lease  with  reference  to  the  use  of  the 
building  which  would  to  any  way  interfere 
wlfli  the  school  being  taught  therein. 

There  was  offered  in  evidence  a  contract 
toed  December  27,  1911,  made  between  rep- 
reeentatlTes  of  the  local  Odd  Fellows  Lodge 
and  the  directors  of  the  district,  under  the 
terms  of  which,  for  the  consideration  of  $50, 
to  be  paid  on  or  before  October  1,  1912,  the 
directors  rented  to  said  lodge  the  upper  part 
or  second  story  of  the  school  building  for  the 
use  of  said  lodge  for  a  term  of  one  year  from 
January  1,  1012.  with  an  option  to  renew 
said  lease  for  a  period  of  five  years.  The 
school  district,  however,  reserved  the  right 
to  use  the  building  for  school  exhibitions  and 
entertainments  of  Its  own.  At  the  anuoal 
school  election  in  May,  1912,  the  directors 
caused  the  question  of  the  ratification  of  this 
lease  to  be  submitted  to  the  electors  voting 
at  that  election,  and  It  was  ratified  by  a 
vote  of  19  for  and  1  against 

{1]  It  appears  that  the  revenues  of  the 
district  had  been  insofilcient  to  prorUe  Qie 
necessary  funds  for  school  porposes,  and 
subscription  lists  had  been  circulated  upon 
which  private  contribntlonB  were  asked  for 
school  pnrposM.  The  erldcmce  was  conflict- 
ing as  to  the  interfereooe  with  ttn  adiool 
on  account  of  this  lease,  and  <a  the  damage 
to  the  building  In  adapting  it  to  the  uses  of 
the  Odd  Fellows.  Bnt  tbe  court  foond  tbe 
fact  to  be  that  no  damage  was  occasioned  to 
the  said  school  building  by  leasw  of  the 
dtanges  made  In  the  buUding  by  tbe  Odd  Fel- 
Iowa  Lodge,  and  that  no  Interference  bad  or 
would  romlt  to  tbe  sdiool  being  tau^t  or 
that  would  thneafter  be  taxn^  la  saM 
building  reason  of  the  upper  stoiy  tlierettf 
being  used  aa  a  lodgeroom,  and  that  the 
plain tIfFs'  complaint  should  be  dismissed 
tm  want  of  equity. 


*P»rotbweaBW 


■M  sun*  topto  ud  BMtlon  NVUBBa  la  Dm.  XHg.  *  Am.  Dig.  Kay-Ne.  8Mi«f  A  Rep'r  ladoM 

Digitized  by  Google 


Ark.) 


liEMCELS  T.  STATE 


741 


We  Uilnk  this  finding  was  not  contrsrj 

to  tbe  prepanderance  of  the  evldoice. 

[2]  Ai^iellsnta  dte  us  to  section  7643  of 
Kirby's  Digest,  wblch  proTld«s  that  directors 
may  permit  a  private  school  to  be  taught  in 
tbe  district  acboolhouse  during  such  time  as 
tbe  said  house  is  not  occupied  by  a  public 
school,  nnlesB  they  be  otherwise  directed  by 
a  majority  of  the  1^1  voters  of  the  district, 
and  contend  that  tbe  express  granting  of 
power  for  this  purpose  Is  Id  effect  a  denial  of 
power  to  let  it  for  any  other  puri^ose.  But 
we  do  not  agree  with  that  contentltKL 

[3]  Section  7614  of  Elrt)y'B  Dlgeet  provides 
that  the  directors  shall  have  charge  of  the 
school  affairs  and  the  school  educational  in- 
terests of  their  district,  and  shall  have  the 
care  and  custody  of  the  schoolhousea  and 
grounds  and  proper^  of  the  district,  and 
shall  carefully  preserve  same,  and  gives  to 
them  authority  to  purchase  or  lease  a  school- 
bonse  site  and  to  rent,  pnrcdiase,  or  build  a 
schoolhouse  with  the  funds  of  the  district 
And  this  section  vests  them  with  the  duty 
and  discretion  of  making  the  roost  advan- 
tageous arraDgements  posidble,  within  the 
powers  conferred,  for  the  Interest  of  the  dis- 
trict In  tbe  case  of  Boyd  v,  Antcbell,  08 
Ark.  202,  62  S.  W.  61,  this  section  was  con- 
strued to  give  school  directors  the  right  to 
prohibit  the  use  of  a  school  building  for  re- 
ligions worship,  wh^  It  was  shown  the 
bolldlng  and  contents  were  being  Injured, 
notwithstanding  the  land  on  wbltdi  tbe  school 
bolldlng  was  sitoated  was  CMiveyed  to  trus- 
tees for  the  purpose  of  religions  worship,  and 
was  by  them  conveyed  to  the  Bchool  directors 
for  tbe  same  purpose,  and  the  building  was 
erected  In  part  by  subscriptlbns,  with  the 
QDderatandlng  that  it  was  to  be  so  used  un- 
der the  charge  of  the  directors.  The  court 
pretermitted  any  dlacuasloii  of  the  power  of 
the  directors  to  make  any  arrangement  to 
bnlld  a  bouse  to  be  used  as  a  schoolhouse, 
and  also  as  a  diurch  or  as  a  place  for  rell- 
gioQs  worship,  aa  it  fouiul;  tmOer  the  facta  In 
that  case,  that  the  schoolhouse  was,  when 
built,  to  be  under  the  conbwl  ta  tbs  directors 
of  the  school  district  and  the  pnqiertT  of  said 
district;  and,  after  so  finding  the  tads  to  be, 
It  was  there  said:  "If  It  was  to  be  under 
tbdr  control,  in  ooDtemplatlQn  oC  law  U  was 
vithln  thetr  province,  and  was,  perhaps.  In 
strictneea.  tbdr  duty,  not  to  aUow  It  used 
toft  purposes  other  than  school  purposes.  It 
■eems  that  this  Is  axiparent  They  have  no 
power  beycmd  those  eqtressly  panted  or 
arising  hj  necessary  Implication.''  Tlie 
mart  fimnd  Is  that  case  that  the  schoolhouse 
was  b^ng  damaged  by  the  lue  which  was 
bdng  made  of  the  building,  and  tiiat  the  di- 
rectors, in  the  exercise  of  their  power  of  con- 
trol uid  duty  to  preserve  the  property 
of  the  district  bad  the  right  to  prohibit  tbe 
me  <^  Uie  schoolhouse  fbr  rell^ous  purposes, 
and  that  this  was  true  notwithstanding  the 


Individual  contrlbutlODS  whldk  had  been 
made,  and  which  were  used  in  erecting  the 
schoolhouse,  upon  the  understanding  that 
the  bouse  was  to  be  used  as  a  sdioolhonse 
and  for  rellglouB  worship. 

So  hen  we  should  not  hesitate  to  hold  that 
the  contract  was  void.  If  its  performance  In- 
terfered with  the  school.  But  the  chancel- 
lor has  expressly  fouad  that  such  was  not 
the  case.  Tbe  electors  of  that  district  who 
were  tbe  patrons  of  that  school,  voted  for 
the  ratification  of  the  contract  and  In  their 
depositions  made  It  appear,  by  a  preponder- 
ance of  the  evidence^  that  the  schools  were 
not  being  Interfered  with  nor  the  building 
damaged.  Upcm  the  contrary,  tbe  revenues 
of  the  district  were  being  supplemented  by 
the  annual  rental  in  the  sum  of  fSO,  and  un- 
der the  circumstances  we  think  the  contract 
was  not  an  unlawful  one,  nor  void  as  being 
against  public  policy.  Of  course  the  district 
could  not  divot  Its  funds  for  tbe  purpose  of 
building  or  providing  lodgerooms  for  any 
association  or  society,  however  benevolent 
its  purposes  might  be :  neither  would  the  di- 
rectors have  the  right  to  make  any  contract 
which  authorized  the  use  of  the  school  prop- 
erty In  a  manner  which  Interfered  with  the 
schools.  But  as  has  been  stated,  that  was 
not  done  In  this  case. 

It  is  a  matter  of  common  knowledge  that 
many  quasi  public  uses  are  made  of  the  rural 
school  buildings  of  the  state.  We  do  not 
believe  it  was  the  purpose  of  the  Leglslatore, 
In  granting  express  authority  for  private 
schools  to  be  taught  in  the  public  school 
building,  to  exclude  other  uses  where  such 
uses  do  not  interfere  with  tbe  schools  nor 
injure  the  buildings. 

We  think  the  decree  of  the  dWDCellor  Is 
correct  and  it  Is  affirmed. 


I/KMUBLS  V.  STATE.   (No.  28a) 
(Supreme  Court  of  Arkansas.    April  27.  1914.) 

1.  Weapons  (117*7— OAaanHo  Pistol— Sur- 

nCIEITOT  or  BVIDKMCK. 

Evidence  h«ld  aafficient  to  warrant  a  con- 
viction of  carrying  a  pistol  as  a  weapon. 

[Ed.  Note.— For  other  cas^  see  Weap<»is, 
Cent.  Dig.  H  20,  22-33 ;  DecTDig.  {  17.*] 

2.  OanaiTAL  Law  (|  730*)  —  AaoninNT  of 
CouHOTL— Gabbtino  Wbapohs. 

In  a  prosecutioQ  for  carrying  a  pistol  as  a 
weapon,  in  which  accused  claimed  to  be  on  a 
journey  to  a  town  20  miles  from  home,  argu- 
ment of  connsel  that  tbe  statute  on  which  the 
prosecution  was  based  was  antiquated  law,  and 
tbat  accused  had  no  need  to  carry  "one  of  these 
sheep  legs"  when  going  only  20  miles  from  home 
on  an  electric  lighted  train  to  a  town  large 
enough  to  be  well  policed,  did  not  have  a  ten- 
dency  to  infiuence  the  jury,  where  the  court  in- 
structed, on  objection,  that  If  accused  was  on  a 
journey,  he  bul  a  right  to  carry  a  pistol,  de- 
fioiug  a  journey,  and  uistmctiiu:  tbat  it  was  tbe 
jury'B  duty  to  detennlne  whether  he  was  on  a 
Journey. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  1 1698;  De&  Dig.  1  730.*] 
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(Art 


a  OiaanAi.  lAwJS  «OC*)-JcdiouL  Notzok 
— SrroATioH  OF  Towns. 

Xha  court  will  take  judicial  notice  that  Tex- 
arkana  Is  not  situated  in  Little  River  county, 
Ark, 

[Ed.  Note.— For  other  cases,  see  Crimiiial 
Law.  Gent  Dir.  H  700-717.  ;  Dee.  Dig. 

1 304.*] 

4.  CEnaNAL  Law  (§8  699,  1154*)— AaotncBNT 

OF  C0UW8BI/— DieCKKXION. 

Control  of  the  atxument  of  coansel  is  with- 
in tlie  discxetion  of  toe  court,  and  a  judgment 
will  not  be  reversed  for  prejudicial  argument, 
unless  there  Is  a  manifest  abuse  of  snob  discre- 
tion. 

[Bd.  Note.— For'  other  cases,  see  Criminal 
ttaba^^  Dig.  H  1665, 1666,  8009;  Dec  Dig. 

Appeal  from  Glrcalt  Gonrt,  Little  BItot 
Gonnty;  Jeff.  T.  Oowllug,  Ja^e. 

Jean  Lemuda  was  convicted  of  carrying 
4  pistol  OB  a  weapon,  and  be  appeala.  Af- 
firmed. 

Steel,  Lake  A  Head,  of  Ashdown,  for  ap- 
pelant Wm.  L.  Moos^  Att7.  Qen.,  and  Jno. 
P.  Btxeeper,  Asst  AUy.  GeiL,  tag  the  State. 

HABT,  J.  Appellant  prosecutes  this  ap- 
peal to  reverse  a  Judgment  of  conviction  for 
I3i»  offense  of  carrying  a  pistol  as  a  weapon. 
His  'pmilahment  was  fixed  by  the  jury  at  a 
tine  of  $50.  TSiB  fiiAts  are  snbstantially  as 
follows : 

[1]  Appellant  lived  on  a  farm  10  miles  dis- 
tant firom  Aalidown,  in  Little  River  county. 
On  the  23d  day  of,  Decembw,  be  wmt  firom 
bis  borne  to  Asbdown  by  dirt  road,  and  tbere 
took:  a  train  to  Texarkana,  wU6h  was  20 
miles  distant  He  bad  not  been  to  Texarkana 
but  two  or  fliree  times  in  five  years,  and 
was  not  acqnalnted  tbere.  He  carried  his 
pWnl  with  hlnlL  He  left  Texarkana  for  his 
home  on  the  same  night  that  he  arrived 
there^  and  got  back  to  Asbdown  about  4 
o'cUxft  the  next  morning.  He  states  that  he 
then  went,  imniedlat^  to  the  home  of  a 
friend  and  laid  aside  bis  pistol  until  he  left 
Asbdown,  which  was  about  9  o'do^  in  the 
morning;  that  be  carried  his  pistol  with  blm 
aa  bla  way  home,  and  stopped  at  bis  brottier*s 
house;  that  he  laid  aside  his  pistol  when  be 
arrived  ther^  and  did  not  put  It  in  his  pock- 
et again  nnUI  he'started  bomb.  Hts  brother 
testtfled  tiist  the  ^ptilant  stopped  at  his 
lurase  that  day  to  attend  a  we<^lng;  that 
when  be  arrived  he  handed  him  tbe  pistol, 
and  that  be  put  it  In  bis  dresser  drawer; 
that  appellant  saw  where  be  put  the  i^tol ; 
and  that  he  did  not  know  when  appellant 
took  tbe  pistol  out  of  the  drawer.  The  wit- 
ness for  tbe  state  testified  that  on  the  day 
In  question  he  saw  appellant  pull  a  pistol 
out  of  his  pocket  and  shoot  a  man.  Under 
these  drcnmstances,  the  jury  were  warranted 
In  flnd'ng  the  appellant  guilty.  Henderson 
V.  State,  91  AJ-k.  224.  It  is  true  the  defend- 
ant testified  that  tlie  pistol  was  placed  in 
the  drawer  wben  be  arrived  at  his  brother's 


house  to  attend  the  wedding,  and  that  he 
did  not  take  it  out  of  the  drawer  until  he 
started  for  home;  but  the  witness  for  the 
state  stated  that  be  drew  the  pUtoI  out  of 
Ills  pocket  and  shot  at  a  person  at  bis  broth- 
er's house.  The  gist  of  the  offense  Is  carry- 
ing a  pistol  as  a  weapon,  and  the  length  of 
time  it  may  be  carried  for  such  purpose  is 
immaterial.  From  the  testimony  the  jury 
might  have  Inferred  that  appellant  put  the 
pistol  in  his  pocket  before  be  intended  to  go 
home,  and  that  he  put  It  tbere  for  the  pur- 
pose of  using  it  in  the  row  which  he  Intended 
to  have  with  the  man  whom  he  shot  There- 
fore there  was  sufficient  evidence  to  warrant 
the  verdict 

[2]  Counsel  for  appellant  bowevw,  earnest- 
ly insist  that  the  judgment  should  be  revers- 
ed on  account  of  prejudicial  argument  made 
by  the  prosecuting  attorney.  During  his 
closing  argument  to  the  Jury,  the  prosecuting 
attorney,  in  referring  to  the  statute  under 
which  appellant  was  being  prosecuted,  said 
that  it  was  an  antiquated  law;  and  counsel 
for  appellant  objected  to  this  argument  The 
court.  In  response  to  the  objection,  said  to 
the  jury :  "If  the  jury  believes  he  was  on  a 
Journey,  he  would  have  a  right  to  carry  « 
pistol."  Again,  the  prosecuting  attorney 
said:  "This  man  traveled  on  a  lighted  train 
wltb  electric  lights.  He  went  into  a  town 
which  Is  large  enough  for  you  to  conclude 
that  it  Is  well  policed,  and  they  do  not  need 
one  of  these  sheep  legs  in  their  podcets. 
Those  things  are  made  to  kill  people.  A  man 
has  got  no  right  to  carry  one  of  those  tbiogs 
when  be  Is  going  within  20  miles  of  where  he 
has  been  raised."  The  court  told  the  jury 
that  If  they  btiieved  beyond  a  reasraable 
doubt  that  the  defendant  carried  a  pistol  in 
Little  Biver  oounty,  wlUiln  12  mmths  befbre 
flie  finding  of  the  Indtetment,  ooacealed  in  bis 
pocket,  they  would  find  him  gnil^,  onless 
th^  found  from  tbe  evidraoe  that  hb  was  <» 
a  journey.  Tbe  court  then  defined  to  tbe 
jury  vrtiat  cmatltated  a  Journey,  and  toM 
them  it  yraM  a  qoestton  for  them  to  detecmlne 
whether  or  'not  he  was  on  a  Joom^,  as  de- 
fined, at  tbe  time  he  carried  tbB  idstoL 

t3,4]  Tbe  court  will  takte  Judicial  notice 
that  Tezarkuu  Is  not  sttoated  In  Little 
River  county.  Ark.,  and  the  defendant  coald 
not  have  been  ccmvlcted  of  carrying  the  pistol 
as  a  iteapon  wbile  tbere.  Thns  it  wfll  be 
seen  that  the  issue  to  be  tried  before  the 
Jury  was  narrowed  down  to  tbe  single  qaes- 
tion  of  whether  the  defendant  carried  theids- 
tol  as  a  weapon  while  at  bis  brother's  bouse 
in  Little  lUver  county  on  Hie  oocarion  that 
he  shot  another  person.  As  we  baye  already 
stated,  we  think  the  juxy  were  warranted  lo 
finding  that  he  was  guilty.  It  was  his  duty 
to  have  laid  the  pistol  aside  when  be.  arrived 
at  his  brother's  house  untU  he  resumed  his 
Journey.  This  he  claimed  be  did.  It  Is 
shown  in  evidenoe,  -however^  that  h«  liad  t 
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row  with  $.  funa.  then  and  drew  -tbe  pistol 
oat  of  his  podiet,  or  from  some  place  on  his 
person  where  he  had  It  conceajed,  and  shot 
the  man.  The  control  of  the  argument  was 
within  the  discretion  of  the  court,  and  the 
judgment  ought  not  to  be  reversed  unless 
there  was  a  manifest  abuse  cX  the  court's 
discretion  In  that  r^ard.  When  we  con- 
sider the  Instructions  of  the  court,  and  the 
fact  that  the  court  told  the  jury  during  the 
progress  of  the  argument  of  the  prosecuting 
attorney  that  if  they  believed  that  appellant 
was  on  a  Journey  he  had  a  right  to  carry  the 
pistol,  we  do  not  think  that  the  remarks  of 
the  prosecuting .  attorney  had  a  tendency  to 
Influence  the  Jury  to  find  a  Terdlct  which 
they  thought  was  not  warranted  by  the  evi^ 
dence.  As  was  said  in  the  case  of  Bladi- 
sbar«  T.  State.  94  Ark.  548,  128  S.  W.  519, 
140  Am.  St  Rep.  144,  we  do  not  think  that 
the  remarks  made  by  th6  prosecuting  a^ttor- 
were  calculated  to  influence  a  jury  of 
sensible  men  to  dlsr^rd  the  oath  they  had 
taken  to  try  the  cause  according  to  ttie  law 
and  tlie  evidence  and  a  true  verdict  render. 
Tba  judgment  will  be  affirmed. 


HENSON  et  aL  v.  HARGRATES  et  al. 
(No.  287.) 

(Supreme  Ooart  of  Arkansasi  April  27.  1914.) 
Apfeai.  and  Ebbob  (I  1074^— Habmubss  Ea- 

ROB— JtJDOHBNT. 

That  the  judgment  of  the  drcnit  court,  on 
appeal  from  the  coontv  court,  was  In  form  one 
of  dismissal  of  appeal  is  harmless ;  It  appearing 
it  tried  the  iasoe  under  the  pleadings  de  novo, 
and,  in  effect,  rendered  the  same  judgment  as 
the  county  court,  dismissal  of  the  petition. 

[Ed.  Note^-#'or  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  424&^St2;  Dec.  Dig.  | 
1074.*] 

Appeal  from  Circuit  Court,  Baxter  Coun- 
ty; Jno.  W.  Meeks,  Judge 

Petition  of  J.  F.  Benson  and  others  for  va- 
cation of  roads,  I.  P.  Hargraves  and  others 
filing  a  remonstrance.  From  an  adverse 
judgment  of  the  circuit  court  on  appeal  from 
the  county  court,  petitioners  appeal.  Af- 
firmed. 

At  the  July,  1912,  term  of  the  Baxter 
county  court  a  petition  was  presented  asking 
for  the  opening  up  and  establishing  of  a  pub- 
lic road,  as  follows:  "Leaving  the  Moun- 
tain Home  and  West  Plains  public  road 
uorth  of  the  store  of  W.  M.  Davis,  In  the 
town  of  Gamaliel,  Ark.,  run  tbeuce  In  a 
northwest  direction  along  an  old  road 
thnnigh  the  lands  of  Henry  Beau  and  inter- 
sect th»  road  known  as  the  Red  Bank  road, 
running  from  North  Fork  to  Bakersfleld, 
Ho." — and  also  for  an  order  "re^tabllshing 
and  <venlng  up  a  road  running  from  the 
Bed  Bank  ford  on  North  Fork." 

A  remonstrance  was  presented  at  the  same 
term  of  court  bj  J.  F.  Henson,  Henry  Bean, 
aod  otbm,  In  wbldk  Bean  adud  damages  in 

■ItrotteesMs 


the  sum  of  ' $200:  by  reason  of  tte  .cstab-- 
llshment  of  tike  road  running  over  his  land, 
and  Hen  son  asked  damages  by  reason  of  the 
road  running  over  his  land. 

The  court  heard  the  r^rt  of  the  viewers, 
who  had  been  previously  appointed,  and  the 
testimony  of  witnesses  for  and  against  the 
establishment  of  the  roads,  aud  assessed 
damages  In  fayor  of  Bean  in  the  sum  of  976, 
aud  in  favor  of  Henson  in  the  sum  of  ilO, 
and  duly  eotabUabed  the  roads  aa  above  de- 
scribed. 

On  September  14,  1912,  the  petition  of  ap- 
pellants was  presented  to  the  county  court 
of  Baxter  county,  asking  tliat  the  roads 
above  descrlt>ed  be  vacated,  for  the  follow- 
ing reasons:  (1)  That  said  roads  are  and  wiU 
be  of  no  use  to  the  traveling  public;  (2) 
that  to  keep  up  said  roads  would  greatly 
reduce  the  finances  of  said  district  as  seid 
district  tias  now  more  roads  than  it  can 
possibly  keep  In  repair;  (8)  that  damages 
have  already  been  assessed  against  said  road 
district  and  paid,  leaving  nothing  with  which 
to  open  up  said  road;  (4)  that  it  was  an 
Injustice  and  a  burden  upon  petitionecB,  who 
were  citfsens  and  tazp^en  of  the  road  dto* 
trict 

At  the  January,  1918.  term  of  the  Baxter 
county  court  Hargraves  and  others  appeared 
and  presented  their  objections  and  remon* 
strance  to  the  petition  of  the  appellants,  set- 
ting forth  that  the  roads  above  described 
were  necessary  for  the  public  travel  of  the 
n^ghborhood  and  would  be  of  great  public 
convenience.  They  set  up  that  only  at  the 
last  term  of  the  county  court  the  roads  were 
duly  established ;  that  the  order  establishing 
the  roads  was  made  after  exceptions  were 
filed  by  Henry  Bean  and  J.  F.  Henson,  the 
parties  through  whose  land  oue  of  the  roads 
runs;  that  the  order  was  made,  and  a  pub- 
lic trial  was  had  as  to  whether  the  road  was 
a  public  convenience,  and  as  to  whether  ap- 
pellants Bean  and  Henson  were  daoiaged; 
that  Henry  Bean,  at  the  hearing,  was  award- 
ed $75  as  damages,  and  J.  F.  Henson  the  sum 
of  $10;  that  the  sum  of  (75  awarded  to 
Bean  had  been  paid  out  of  the  funds  of  tlie 
road  district ;  that  all  of  the  expenses  of  de- 
claring the  road  to  be  a  public  road  had 
already  been  placed  against  the  county ;  that 
only  at  the  last  term  of  court  was  the  order 
made  establishing  these  roads,  and  that  it 
would  not  l>e  just  and  right  to  have  same 
vacated  so  soou  thereafter  on  the  petition  of 
Henson  and  others. 

A  comparison  of  the  petition  to  vacate  and 
the  remonstrance  indicates  that  several  par- 
ties whose  names  were  signed  to  the  petition 
to  vacate  had  also  signed  the  remonstrance 
against  said  petition.  The  remonstrance 
prayed  that  the  petition  presented  by  the  ap- 
pellants for  vacating  the  road  be  dismissed. 

The  record  recites  tlie  following  as  baring 
occurred  at  the  January,  1913,  term  of  the 
county  court:  *'This  cause  came  on  to  be 
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heard  and  ms  sntndtted  to  the  court  upon 
tlie  petition  of  J.  F.  Henson  and  othen,  aak- 
lug  that  the  former  orders  of  this  court  made 
at  Its  July  term.  1912,  establishing  the  road 
(aboTe  described)  be  vacated  and  set  aside, 
and  also  npcm  the  remonstrance  against  said 
petltifm  filed  by  L  P.  Hai^EaTes  and  otbero, 
and  upon  the  proof  of  pablicatifm  of  Qie  no- 
tice given  as  required  by  latr.  Whereupon 
the  petitioners  asked  that  no  further  pro* 
ceedings  be  had  on  tlielr  petiti<m  until  the 
next  r^Iar  term  of  the  court,  whldi  was 
by  the  court  refused,  and  the  court,  after 
hearing  the  evidence  in  the  use  and  finding 
that  the  petlttons  of  both  the  plaintiff  and 
defendant  contain  the  same  names,  and  that 
since  the  order  of  this  court  made  at  Its 
July  term,  1912,  the  damages  assessed  by 
said  court  and  awarded  to  Henry  Bean  for 
lands  taken>  owned  by  him,  had  been  fully 
paid,  whereupon  plalntllF  asked  the  court  for 
an  order  appointing  viewers  to  view  out  said 
road,  which  was  refused,  and  the  court,  be- 
ing fully  advised  in  the.  premises,  doth  dis- 
miss plaintiffs'  petition."  Then  follows  a  re- 
cital of  the  Judgment,  declaring  the  roads 
above  described  public  roads  and  ordering 
the  same  to  be  opened  up  and  put  in  repair. 
The  record  then  shows  that  the  petitioners 
to  vacate,  excepted  and  prayed  an  appeal  to 
the  circuit  court,  which  was  granted ;  and 
the  county  court  ordered  that  aU  the  original 
papers  in  the  cause  be  certified  to  the  circuit 
court 

The  record  further  shows  that  at  the  Sep- 
tember, 1913,  term  of  the  Baxter  circuit 
court  the  following  proceedings  were  had: 
"On  this  day,  this  cause  being  reached  on  its 
regular  call,  the  parties  appeared  by  their 
respective  attorneys,  and  the  defendants,  by 
attorney,  by  oral  motion,  moved  the  court  to 
dismiss  the  ai^al  from  the  connty  court  tak-. 
en  by  the  plaintiffs  in  this  cause,  which  mo- 
tion was  heard  by  the  court  upon  the  tran- 
script of  the  order  of  the  county  court  of  Bax- 
ter comity,  Arkansas,  on  file  iu  this  cause, 
and  the  plaintiffs'  petition  and  the  defend- 
ants' answer  or  remonstrance  on  file  In 
this  cause,  said  petition  and  remonstrance  be- 
ing the  only  evidence  introduced  at  the  hear- 
ing of  said  motion,  and  the  court,  being  fully 
advised  In  the  premises,  doth  sustain  said 
motion,  whereupon  said  appeal  la  hereby  dis- 
missed." To  this  ruling  of  the  court  appel* 
lants  duly  excepted,  and  appealed  to  this 
court 

Z.  H.  Horton,  of  Mountain  Btune^  for  ap- 
pellants. S.  W.  Woods,  of  Blarshall,  for  ap- 
pellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  When  the  whole  record  Is  consider- 
ed, we  are  of  the  opinion  that  the  court,  on 
the  motion  to  dismiss  the  appeal,  entered  up- 
on a  hearing  of  the  merits  of  the  petition  to 
vacate  and  tJie  remonstrance  thereto,  and 


evMentlj  treated  Oe  petttton  to  vacftte  and 
the  rem<»istnaioe  ttiereto  and  tlie  flndlnss  of 
the  county  court  as  the  evidence  in  the  trial 

on  the  motttm  to  dlsmlaa.  While  the  record 
recites  that  It  wu  ft  motion  to  dlBudas  the 
appeal,  all  the  record,  all  considered,  shows 
that  the  cooA  really  entered  Into  a  beailnc 
on  tile  merits  of  the  Issue  as  presented  by 
the  petition  and  the  remonatrance^  and  treat- 
ed th^  respective  recitals,  together  wltti  tbe 
thidings  ta  the  county  court,  as  the  evidence 
of  Qm  facta^  and  on  this  erldoice  entered  a 
Judgment  iitoiirtyiiwg,  as  the  record  redteo. 
"the  ai^jeaL"  But  tfate,  in  our  opinion,  was 
a  clerical  mlsprlflion,  and  the  Jn^iiaent  wbidi 
the  court  really  intended  to  render  and  did 
rendu  was  a  Judgment  ^Hgmiaring  the  peti- 
tion <nk  the  merits.  In  other  words,  we  are 
of  the  opinion  that  the  circuit  court  beard 
the  issue  presented  by  the  petition  to  vacate 
and  the  remonstrance  thereto  de  novo  on  its 
merits,  and  dismissed  the  petition;  thus,  in 
effect,  ruiderlng  the  same  Judgment  tliat 
the  county  court  had  rendered.  Tbe  Jndg- 
ment  was  not  technically  in  proper  form,  but 
that  can  make  no  differencfc  In  ShemweU  v. 
Flnley,  95  Ark.  342,  129  S.  W.  792,  we  said: 
"The  form  of  the  Judgment  Is  improper ;  but 
the  circuit  court  heard  tbe  cause  de  novo, 
and  reached  the  same  conclusion  the  county 
court  did,  and,  In  doing  so,  gave  great  weight 
to  the  decision  and  Judgment  of  the  county 
court.  The  obvious  Intent  of  the  drcnit 
court  was  to  render  the  same  Judgment  Uie 
county  court  did,  and  did  so  by  affirming  it 
This  was  not  prejudicial  to  the  defendant" 
Affirmed. 


BBICJEET  T.  GONTINBNTAL  GIN  00.  et  al. 

(No.  291.) 

(iSapreme  Court  of  Arkansas.   April  27.  1914.) 

1.  EvioENCB  (I  446*)  —  SuBaQtmrr  Obal 
Aqbeeuent. 

Id  an  action  npon  notes  ^ven  (or  the  pur- 
chase price  of  a  gui  oatfit,  brought  before  the 
maturity  of  the  notes  under  the  terms  of  the 
contract  of  sale,  which  provided  that  the  notea 
should  become  iiomediately  due  if  the  buyer  fail- 
ed to  keep  the  outfit  inaured  aj  be  agreed,  ao 
answer,  alleging  that  the  written  contract  was 
varied  by  a  suosequent  oral  contract,  whereby 
the  seller  agreed  to  carry  the  insurance  on  the 
oatfit  and  therefore  the  action  was  prematurely 
brought,  constitutes  a  d^ans^  rinos  a  sabse- 
quent  parol  contract  may  be  shown  to  modify  a 
prior  written  one. 

[Ed.  Note. — For  other  cases,  see  EMdence, 
Cent.  Dig.  if  2062-2065;  Dec  Dig.  {  446.*] 

2.  Fbauos,  Statoib  of  ({  S2*)— PinroBicAirca 
Within  Onb  Year— Agbebhbnt  to  Instru. 

An  oral  contract  by  the  seller  of  goods  to 
carry  insurance  on  the  goods  until  the  notes  giv- 
en by  the  buyer  for  tbe  purchase  price  should 
mature,  which  was  more  than  one  year  after  the 
contract  was  made,  was  not  void  under  the  stat- 
ute of  frauds,  since  the  agreement  to  take  out 
the  insurance  was  to  be  performed  immedlatHy. 
althoueh  the  Insurance  itself  was  to  continue  for 
more  tiian  one  year. 

[Bd.  Note.— For  other  cases,  see  FraodL  Stat- 
ute of,  Cent  Dig.  |  70;  Dec.  Dig.  |  6£*] 


*For  otiiar  flaws  bm  suns  topic  and  Motion  NUHBBR  la  Dee.  Ug.  *  Am.  Dig.  Ksgr-Wst.  8«rlea  *  Kstp'r  laduw- 
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Apptfil  Cram  Obcolt  Oonrt,  Oaamv  Ooon- 
ty ;  Hugh  Buaum,  Jvdge. 

ActloD  by  the  Oontlnaktal  Gin  Oonq^any 
against  daxence  Bildnr  and  othen.  Judg- 
ment rtlBTnlawIni  defendants'  answer  and 
counterclaim,  and  defendants  appeal.  B«- 
reneA  and  remanded,  wiUi  dlrectUms. 

Appellee  was  the  plaintiff  below,  and  al- 
leg^  In  Its  complaint,  which  was  filed  on 
October  10,  1913,  that  It  had  sold  the  de- 
fendants a  gin  ontflt  for  Uie  stun  of  91,672, 
of  which  $624.04  had  been  paid  In  cash,  the 
balance  to  be  paid  according  to  the  terms 
of  certain  notes,  made  a  part  of  the  coDtntct 
of  sale,  doe  and  payable  November  IS,  191S, 
and  November  16,  1914,  respectively;  that 
the  defmdants  agreed  to  insure  the  property 
in  10  days  after  Its  arrival  in  some  good 
and  reliable  Insurance  company  In  the  sum  of 
$1,000,  and  to  continue  the  Insurance  without 
eoBt  to  the  plaintur,  as  Its  Interest  might 
appear;  that  the  contract  of  sale  provided 
that,  upon  failure  to  pay  any  of  the  said 
notes  upon  maturity,  or  the  failure  to  keep 
any  of  the  terms  of  the  agreement  contained 
in  the  contract,  all  the  deferred  payments 
should  at  once  become  due  and  payable.  It 
was  alleged  that  the  defendants  foiled  to 
Insure  said  property  within  10  days  after 
its  arrival  as  provided,  and  it  was  thereafter 
totally  destroyed  by  fire,  and  that  by  reason 
of  the  failure  to  Insure  said  proper^,  said 
notes  had  become  due  and  Judgment  was 
asked  for  the  amount  of  them.   The  contract 
contained  the  following  provisions:  "If  the 
undersigned  falls  to  pay  any  of  the  said 
notes  when  due;  or  falls  to  make  any  pay- 
ments, as  herein  required;  or  falls  to  keep 
any  ot  the  terms  of  the  agreement  herein 
contained,  then  all  of  said  notes  or  deferred 
payments  shall  at  once  become  due  and  pay- 
able   And  the  undersigned  agrees  to  pay 
all  cost  and  damages  sostalned,  and  such 
cost  Including  an  attorney's  fee."    And  also 
the  following  further  provision:  "On  failure 
to  pay  the  taxes  or  to  keep  such  property 
Insured  as  provided  herein,  then  yon,  at 
your  option,  may  pay  such  taxes  and  Insure 
tiie  property  and  (diarge  the  same  to  the 
undersigned,  who  agrees  to  pay  the  same 
with  eight  pel  cent  Interest  per  annum."- 
The  defendants  answered,  admitting  the  ex- 
ecution of  the  contract  and  of  the  notes,  but 
alleged  that,  subsequent  to  the  execution  of 
the  notes  and  ctrntract  there  was  entered  In- 
to an  oral  agreement  by  which  the  plaintiff 
agreed  to  carry  the  Insmrance  upon  the  prop- 
erty, and  therein  waived  this  provision  of 
the  contract  and  released  the  defendants 
therefrom,  and  tiiat  becaiue  of  said  agree- 
ment the  notes  soed  on  had  not  matured  and 
the  salt  was  prematnrely  brought  They  also 
filed  a  counterclaim,  arising  out  of  said 
agreement  open  the  part  of  the  plaintiff  to 
tDsnre  the  property  and  Its  failure  so  to  do, 
and  Judgment  was  asked  In  the  sum  of  $1,- 
000  because  of  this  failure.   The  plaintiff 


filed  a  demurrer  to  so  mueb  of  the  defend- 
ants' answer  as  set  up  a  subeeqnent  oral 
agreement  A  rejflj  to  Hie  counterclaim  was 
also  filed,  In  which  the  sidweqnait  agreement 
on  the  part  of  the  plaintiff  to  Insure  the 
property  was  denied,  and  U  was  alleged  that 
If  any  of  Its  agents  bad  made  such  a  con« 
tract,  they  were  wlQiont  authority,  and  the 
agreement  was  void  on  tliat  account;  and. 
moreover,  it  alleged  the  subsequent  agree* 
meat  was  vtdd  as  having  been  made  with- 
out conslderatton,  and  ttiat,  the  original  oon-t 
tract  having  been  reduced  to  writing,  as  re^ 
quired  by  the  statnte  of  tnxOs,  It  could  not 
be  subsequently  altered  or  cihanged  by  parol, 
and  that  if  any  sndi  contract  had  be^  made^ 
It  was  void  under  the  statute  of  frauds,, 
which  was  specially  pleaded.  There  was  no- 
motion  to  make  the  counterclaim, more  def- 
inite or  certain,  and  upon  the  hearing  the 
court  sustained  the  demurrer,  and  the  de^ 
fendants  stood  ngm  their  answer  and  coun- 
terclaim, and  excited  to  the  action  of  the 
court  in  dismissing  them,  and  have  duly  ap< 
pealed  to  this  court 

W.  P.  Strait,  of  Morrllton,  and  MehafPy, 
Reld  &  Mehafcjr,  of  little  Rock,  for  appel- 
lants. J.  F.  Sdlezs,  of  Morrlltcm,  for  aK>el- 
lee. 

SMITH,  J.  (after  stating  the  facts  as 
above).  [1]  This  suit  was  brou^t  upon  the 
theory  that  the  notes  bad  matured  and  be- 
come payable  because  of  appellants'  failure 
to  insure  the  property,  as  required  by  the 
contract  of  sale.  Appellants  alleged  that  the 
suit  had  been  prematurely  brought  because 
of  the  subseqnent  parol  agreement,  by  the 
terms  of  which  appellee  agreed  to  insure  the 
property.  The  effect  of  such  agreement,  if 
valid,  would  be  to  abate  the  suit  on  the  notes 
for  the  reason  that  It  was  prematurely 
brought  Appellees'  failure  to  insure  the 
proper^  would  not  make  the  notes  due  and 
payable,  before  they  would  otherwise  become 
due,  if  they  had  been  relieved  of  that  obliga- 
tion by  a  subsequent  parol  agreement,  by 
which  the  Insurance  should  be  taken  out  and 
paid  for  by  the  gin  company.  We  think  the 
ooort  ened  in  sustaining  the  demurrer  to> 
the  answer.  In  the  case  of  Vcm  Be^  v. 
Goodman,  86  Ark.  605. 109  S.  W.  1006,  It  was. 
said:  "No  role  •  •  •  is  violated  by  al- 
lowing proof  of  a  subsequent  parol  agree- 
ment changing  the  terms  of  a  prior  written 
contract'*  Hbe  original  contract  gave  appel- 
lee the  right  to  insure  the  property  in  the 
event  the  at^eilants  failed  to  do  so,  and  to 
charge  the  costs  thereof  to  appellants,  to- 
gether with  interest  at  the  rate  of  8  per  cent 
per  annum.  The  answer  presents  a  question 
of  fact  and  If  It  be  true  that  this  subsequent 
agreement  was  entered  Into,  then  this  suit 
must  abate  as  having  been  prematurely 
brought  Rodgers  r.  Wise,  106  Ark.  810,  1S3 
S.  W.  2S3;  Blckey  t.  l%ompBon,  82  AA.  234,, 
12  S.  W.  4m 
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[2]  Appellee  InslstB  that  the  parol  agree- 
ment Is  Told  under  the  statute  of  trauda  be- 
cause the  contract  of  sale  was  made  April 
26, 1913,  and  the  last  note  would  hot  fall  due 
until  November  16,  1914^  and  tiiat  the  suit 
Its^f  was  begun  more  than  a  year  before  the 
maturity  of  the  last  note,  and  that  there- 
fore the  period  for  which  the  insurance  was 
to  be  carried  was  more  than  one  year.  But 
while  the  contract  of  insurance  would  have 
continued  for  mors  than  a  year,  the  agie» 
ment  to  take  out  the  Insurance  was  one  to 
be  performed  Immediately,  and  the  statnte 
of  frauds  has  no  application.  Meyer  t.  Rob- 
erts, 46  Ark.  80,  65  Am.  Rep.  667. 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded,  with  dlrectUnu  to 
orermle  the  demurrer. 


PHARSON  et  aL  v.  QUINN  et  aL  (No.  293.) 
(Supreme  Court  of  Arkaasas.    April  27,  1914.) 

1.  AVVKAL  AND  EBSOB  (§  781*)  —  HeAKINO  — 

Costs— Tebuination  of  Contbovebst. 
Where,  peodiog  an  appeal  from  a  judgment 
annulliog  a  prohibitory  order,  tbe  effect  of  which 
would  be  to  authorize  licenses  to  sell  intoxicat- 
ing liquors  within  three  miles  of  a  certain 
■Ghoolhonse,  Acts  1913,  p.  116,  was  VAUed,  pro- 
hibiting the  sale  or  giving  away  of  mtoxicatlng 
Uqoora  within  ten  miles  of  the  school  building 
in  question,  such  act  operated  to  terminate  the 
controrersy  involved  in  the  appeaL  which  would 
therefore  not  be  determined  •merely  to  decide  a 
question  of  liaUIity  for  costs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  ttt-SOTSU^;  Dee.  Dig.  f 
781.*] 

2.  APFKAI.  and  EEBOB  (I  781*)— DETERHIlfA- 

Tioff  OF  Appeal— QvKsrnoH  or  Costs. 
The  exceptions  to  the  general  rule  that  the 
Supreme  Court  will  not  dedde  a  case  merely  to 
determine  a  question  of  costs  are  where  the  very 
question  in  issue  is  the  legality  of  a  particular 
item  of  costs,  the  liability  of  a  prosecutor  for 
costs  in  a  criminal  action,  and  taking  the  case 
as  properly  decided  below,  whether  Costs  were 
adjudicated  against  the  proper  party. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  63-80.  3122;  Dec.  Dig.  { 
781.*] 

Appeal  from  Circuit  Court,  Miller  Coun- 
ty; Jacob  M.  Garter,  Jodge. 

Action  between  8.  S.  Pearson  and  others 
and  F.  F.  Quinn  and  o&eni.  From  a  Jn^- 
ment  In  fiivor  of  tbe  latter,  the  former  ap- 
peals. Dismissed. 

This  litigation  Involved  a  petition  for  the 
revocation  of  an  order  made  by  the  county 
court  of  Miller  county,  which  prohibited  the 
sale  of  intoxicating  liquors  within  three 
miles  of  the  main  public  school  building  situ- 
ated on  block  34  of  the  city  of  Texarkana, 
Ark.,  as  per  the  origlDal  plat  of  said  city. 
The  prayer  of  this  petition  was  granted  by 
the  county  court,  and,  upon  an  appeal  to  the 
circuit  court,  where  the  case  was  heard  de 
novo,  numerous  findings  of  fact  were  re- 
quested, but  the  court  made  findings,  the  ef- 
fect of  which  was  to  declare  that  the  petition. 


tor  die  repeal  of  the  orlglovl  protdbltorr  or- 
der coDtalned  a  majority  oC  the  adult  Inhah- 
Itants  residing  within  three  miles  of  the  said 
schoolhouse,  and  an  order  was  Altered  an- 
nulling the  prohibitory  order;  the  Judgment 
of  the  court  below  being  rendered  on  the  21st 
day  of  December,  1912.  Time  wis  asked  snd 
given  for  the  preparation  of  a  bill  of  exc^ 
tlons  and  on  the  IStb  day  of  Marefa,  191%  the 
Judge  aiTproved  Qie  bill  of  exoevttona  pre- 
pared in  this  case.  The  motion  for  a  new 
trial  alleged  varlons  errors  as  grounds  for 
granting  a  new  trial,  and  Uiese  have  beoa 
discussed  In  the  briefs  which  have  been  filed. 

The  effect  of  the  Judgment  of  the  court  be- 
low was  to  make  it  lawful  and  peimlssible 
for  the  county  Judge  of  that  county  to  grant 
license  to  sell  Intoxicating  Uquors  If  he  saw 
proper  to  do  so.  But  m  J'ebruary  7,  1913. 
the  General  Assmbly  by  an  act  approved  on 
that  date,  and  which  Is  found  at  page  116  of 
the  Acts  of  1913,  enacted  a  law  which  pro- 
hibited the  sale  or  giving  away  of  any  In- 
toxicating liquor  within  ten  mUes  of  tlie  said 
public  school  building. 

J.  N.  Cook,  of  Texarkana,  for  appdlants. 

Jas.  D.  Head,  of  Texarkana,  for  appellees. 

SMITH,  J.  <after  stating  ttxe  facts  as 
above).  [1]  The  decision  of  this  court  can- 
not give  any  relief  to  the  original  petitlon- 
ers,  who  are  the  appellees  in  tills  cause,  in 
so  far  as  authorizing  the  sale  of  liquors  is 
concerned.  Neither  vrill  appellants  secure 
any  relief,  If  the  Judgment  of  the  court  be- 
low should  be  reversed,  »c^  that  tbey 
would  thereby  escape  the  payment  of  costs, 
and,  as  no  result  can  follow  the  dedslovi  of 
this  cause,  except  llie  d^jrmlnatlMi  of  Oie 
question  of  liability  for  tiie  costs  <tf  ibe  liti- 
gatlcm,  we  will  deCUpe  to  entertain  this  ap- 
peaL 

In  tlie  case  of  Wilson  t.  TbompetOi,  56  Art. 
116,  IS  S.  W.  323,  in  ah  opinion  by  Gblef 
Justice  Cockrlll.  it  was  said:  "The  circntt 
court  erred  in  Its  Judgment.  Tlie  order  for 
prohibltlou  was  made  in  January,  1890.  and 
has  expired  by  limitation  of  law.  The  ap- 
peal is  therefore  frultlesQ.  For  that  reason 
the  practice  would  have  justified  a  dismiss- 
al, without  going  Into  the  question  present- 
ed by  the  record.  The  costs  only  are  not  in- 
volved, but  It  was  not  for  that  reason  that 
we  have  felt  called  upon  to  determine  the 
cause,  for  costs  are  only  an  Incident  of  liti- 
gation, and  cannot  be  made  the  object  of 
the  appeal  any  more  than  of  the  litigation. 
But  the  cause  was  of  practical  Importance, 
and  the  appellants  prosecuted  the  appeal 
without  delay.  Having  gone  Into  the  sab- 
ject  of  litigation  and  found  that  the  Judg- 
ment was  erroneous,  the  appellants  are  enti- 
tled to  their  coats  In  both  courts."  It  ap- 
pears that,  notwithstanding  the  appella&:e 
were  there  adjudged  to  be  entiUed  to  tlielr 


*For  ether  oaaw  sm  same  tople  sad  Mctloa  NtWBSR  In  Dsc  Die  *  Aia.  Dtg.  Kay-Mo:  gcrlWft  R«p*r  Zo'dasM 
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co8tB,.>flM  anml  mur  Jiot  Mrtestained  for 
the  pufpose  of  determlnliig  that  questton; 
bnt,  upon  the  contrair,  it  was  expressly  stat- 
ed that  the  appeal  would  not  be  oitertained 
to  determine  that  queetloa;  bat  tt  was  ^ 
tertalned,  and  the  qnesUon  there  InTolved 
was  decided,  because  of  tbe  public  Interest  of 
the  question  involTed.  Here  there  is  no 
question  of  pnblle  Interest,  because  the  ac- 
tion of  the  Legislature  In  passing  tbe  s[>e- 
dal  act  makes  any  action  which  the  conrt 
may  take  unlmporttint  to  any  litigant,  ex- 
cept to  determine  liability  for  costs. 

In  the  case  of  Commissioners  of  Yance 
County  V.  Gill.  126  N.  O.  86,  35  S.  E.  228,  it 
was  said:  'T?he  conrt  will  not  go  through 
the  record  merely  to  decide  wlio  would  have 
won  if  the  cause  of  action  had  not  died  pend- 
ing api)eBl;  that  It  will  not  decide  the  merit^ 
of  a  controversy  which  no  longer  exists  mere- 
ly to  determine  who  shall  pay  the  costs. 
Herring  t.  Pugh,  125  N.  C  437  [34  8.  E.  53S1, 
and  nnmerous  cases  there  cited."  In  the 
case  of  Herring  t.  Pngh,  cited  in  the  last- 
menttoned  case,  the  court  announced  the  con- 
dlttons  under  which  it  would  review  and  de- 
cide the  merits  of  a  cause  which  had  been 
settled,  or  the  subject-matter  of  whl<3i,  had 
been  destroyed,  since  the  Judgment  below 
and  when  the  dedalon  on  appeal  would 
merely  decide  who  should  pay  the  costs,  and 
It  was  there  said:  "On  the  appeal  In  the 
main  action  the  Jud^ent  adverse  to  the  de- 
fendants has  be&i  afBrmed,  and.  the  cause 
of  actum  having  thus  been  terminated,  an 
adjudication  upon  the  merits  in  this  appeal 
would  simply  decide  an  abstract  proposition 
of  law,  since  Judgment  in  tbls  appeal  could 
now  have  no  possible  effect  bnt  to  determine 
who  should  pay  the  costs.  The  court  has  re- 
peatedly held  that  this  will  not  be  done. 
Wikel  V.  Commissioners,  120  N.  C.  451  [27  S. 
E.  1171;  Bnssell  v.  Campbell,  112  N.  C.  404 
[17  8.  E.  149J;  Pritchard  v.  Baxter,  108  N.  O. 
129  [12  S.  E.  906];  Hasty  v,  Fonderburk,  89 
N.  O.  93;  State  v.  Railroad,  74  N.  O.  287; 
Futrell  V.  Deans,  116  N.  C.  88  [20  S.  B.  1013]; 
ElUott  V.  Tyson,  116  N.  a  184  [21  S.  E.  1061." 

[2]  'The  exceptions  to  the  general  rule  that 
this  court  will  not  dedde  upon  a  mere  ques- 
tion of  costs  are :  (1)  Where  the  very  ques- 
tion at  Issue  is  the  legality  of  a  particular 
item  of  costs  (Elliott  v.  Tyson,  117  N.  C.  114 
[28  S.  E.  102];  Blount  v.  Simmons,  120  N.  C. 
19  [26  S.  R  649]) ;  or  (2)  the  liability  of  a 
prosecntor  for  costs  in  a  criminal  action 
(State  V.  Byrd,  93  N.  C.  624) ;  or  (3)  taking 
the  case  below  as  properly  decided,  whether 
the  coats  of  that  court  were  adjudicated 
against  the  proper  party  (State  v.  Home, 
119  N.  a  853  [26  S.  E.  36])." 

In  the  case  of  Cobb  v.  Hammock,  82  Ark. 
S84,  102  S.  W.  382,  the  county  court  made 
an  excessive  allowance  to  the  county  Judge 
on  account  of  salary,  and  certain  dttsena 


aiq^eal^  from  that  order.  On  appeal  (he 
circuit  Judge  refused  to  set  aside  the  allow- 
ance, for  the  reascm  that  at  ttie  time  the 
cause  was  beard  in  the  circuit  court  a  full 
quarter  had  expired,  and  the  county  Judge 
was  then  entitled  to  all  the  salary  for  the 
quarter  for  which  the  salary  had  been  al- 
lowed. Upon  appeal  to  this  court  it  was 
said  that  the  Judgment  of  tbe  circuit  court 
would  not  have  been  disturbed,  had  that 
court  adjudged  only  the  right  to  the  salary; 
bnt  It  erroneously  rendered  Judgment  agaiust 
the  citizens  for  the  costs  of  the  appeal  from 
the  county  court.  That  case  was  reversed 
because,  as  was  there  said,  the  citizens  had 
the  right  to  appeal  to  the  circuit  court  from 
an  erroneous  order  of  the  county  court,  and 
therefore  the  penalty  of  paying  the  costs  of 
appeal  should  not  have  been  visited  upon 
them,  because  the  error  in  the  ord«r  appealed 
from  bad  afterwards  become  harmless. 

In  other  words,  that  was  a  case  properly 
decided  by  the  court  below,  but  the  costs 
were  not  adjudged  against  the  proper  par- 
ty, and  that  action  of  the  court  ftiU.  within 
the  third  exception  in  the  North  Carolina 
case  dted  above. 

For  the  reasons  stated,  the  sweat  will  be 
dismissed. 


BEEDBB  V.  EPPS.    (No.  282.) 
(Supreme  Court  of  Arkansas.    April  27,  1914.) 

1.  BbOEEBS  (S  63*)  —  COUPENSATIOI*  —  RlOHT 
TO. 

A  broker,  employed  to  sell  or  find  a  pur- 
chaser for  land,  earns  his  commitnlon  when  be 
produces  a  purchaser  ready,  willing,  and  able 
to  buy  upon  tbe  terms  named,  tboush  no  binding 
contract  is  made  through  some  fanlt  of  his  prin- 
cipal. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  il  79,  81,  94-90;  Dec  Dig.  f  63.*] 

2.  Bboksbs  <i61*)~Iiip£jsn  Coveitants. 

Where  an  owner  of  land  employs  a  broker 
to  sell  it,  there  Is  an  implied  obligation  on  his 
art,  not  only  to  furnish  a  good  title,  but  a  mar- 
etable  one ;  and,  tf  the  broker  produces  a  pur* 
chaser  ready,  willing,  and  able  to  buy,  he  ia  en- 
titled to  his  commission,  though  the  sale  la  pre- 
vented by  defect  in  the  title. 

[Ed.  Note,— For  other  cases,  see  Brokers,  Cent. 
Dig.  H  77,  78, 92,  98;  Dec.  mg.  I  61.»1 

3.  BaOKKBS  d  84*)— AonOHB  TOB  OOKPKRSa- 
TXON— BXTBDBn  OT  PBOOT. 

A  broker,  engaged  to  obtain  a  purchaser, 
who  claims  a  commission,  though  the  sale  was 
prevented  because  of  an  alleged  defect  in  title, 
baa  the  burden  of  proving  that  bis  prindpal 
failed  to  dischai^  an  obligation  resting  upon 
him  with  reference  to  malung  tlie  title  good. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  SI  104,  105?  Dea  Dig.  §  84.*] 

4.  Bbokxbs  (i  64*)— OouiassiOK— Cloud  on 

TiTLB. 

An  administrator's  deed  to  land  ordered 
nold  by  the  probate  conrt  for  payment  of  debts 
carries  complete  title,,  and  «o  a  broker,  aoa^ 
ployed  by  one  who  traced  bis  title  through  siich 
administrator's  deed,  Is  not  entitled  to  compen- 
satiOD  for  procuring  a  purchaser  wlio  would  not 
buy  unless  the  owner  secured. a  quitdalm  deed 
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from  th«  heir  to  whom  tin  land  had  been  allot 
ted  before  sale. 

[Bd.  Note.— For  other  cases,  see  Broken, 
Oent  Dig.  H  67, 97 ;  Dec.  Die  1 64.«] 

Appnl  tnm  Olrcidt  Conrt,  Lee  Oonnty; 
J.  M.  Jackson,  Judges 

Action  by  O.  O.  Bppa  against  F.  I*.  Beednr. 
Trom  a  judgment  for  plalntifi;  defendant  ap- 
peals.  Reversed,  and  cause  dismissed. 

Burke  &  Mann,  of  Marlanna,  8.  H.  Mann 
and  J.  W.  Morrow,  both  of  Forrest  Oity,  for 
appellant  H.  F.  Boleson,  of  Marlanna,  and 
Tbomaa  A  Lee,  of  Clarendon,  for  appellee. 

Mcculloch,  C.  J.  This  is  an  action  to 
recover  compensation  alleged  to  have  been 
earned  by  appellee  as  commissions  In  negoti- 
ating a  sale  of  laud  by  him  for  appellant 
The  sale  was  not  consummated,  but  appellee 
alleges,  and  attempts  to  prove,  tbat  be  pro- 
duced a  purchaser  "ready,  willing,  and  able" 
to  buy  the  land  upon  the  prescribed  terms, 
and,  tbat  the  consummation  of  the  sale  was 
prevented  by  the  t&ult  of  appelant  Appel- 
lant resided  in  the  state  of  Illinois  and  own- 
ed a  trat^  of  land  in  Lee  county,  Ark.,  which 
be  placed  upon  the  market  for  sale,  and  list- 
ed it  with  appellee,  who  was  In  the  real  ee- 
tate  business  at  Stuttgart,  Ark.  Appellee 
found  a  purchaser  in  the  person  of  one  Van 
Arsdale,  and  he  brought  the  parties  together 
for  sale  and  purchase.  Appellee  wrote  to  ap- 
pellant Informing  of  tbe  fact  that  he  had 
found  a  purchaser,  and  Instructed  him  to 
execute  a  deed  to  Tan  Arsdale  and  deposit 
it  in  one  of  the  banks  at  Stuttgart,  where 
said  purchaser  was  to  pay  tbo  portion  of  the 
price  agreed  upon  and  deliver  a  note  and 
mortgage  for  the  deferred  payments.  Appel- 
lant executed  the  deed  in  accordance  with  the 
request  of  appellee,  and  deposited  same  in 
the  bank,  and  also  furnished  an  abstract  of 
title  so  that  the  pnrchasor's  attorneys  in 
Stuttgart  could  have  an  opportnnlly  to  pass 
upon  the  title.  Appellant  was  represented  by 
attorneys  in  Forrest  City  Ark.,  and  most  of 
the  correspondence  was  thereafter  conducted 
between  tbe  two  sets  of  attorneys.  The 
Stuttgart  attorneys  who  examined  the  title 
reported  to  appellant  that  they  found  eight 
defects  In  the  dialn  of  title,  one  of  which 
was  that  in  order  to  perfect  the  title  it  was 
necessary  to  procure  a  deed  ftom  Mrs.  Lela 
Ford.  Some  of  these  defects  were  subse- 
quently corrected,  and  thereafter  the  attor- 
neys for  the  purchaser  agreed  to  waive  the 
other  alleged  defects  and  approve  the  title 
if  appellant  would  get  a  quitclaim  deed  from 
Mrs.  Ford.  Appellant,  through  his  attor- 
neys, replied  to  this  request  by  oftertng  to 
comply  with  all  the  other  terms,  but  declined 
to  procure  a  deed  from  Mrs.  Ford  on  the 
ground  that  she  had  no  Interest  in  tbe  land 
nor  color  of  title,  and  that  she  would  not 
give  a  Quitclaim  deed  unless  she  was  paid 
something  for  It   Tlierenpon  tlw  pardiaser 


inetmcted  the  bank  to  letnm  tte  deed  to  ap- 
pellant, and  tbe  neeotiatlfms  bebweem.  the 
parties  were  dn^ped. 

In  tbe  diain  of  wpellanes  title  was  a 
deed  from  the  admimstrator  of  tbe  estate  of 
W.  H.  Pearo^  deoeased,  conreying  the  lands 
porsnant  to  an  order  of  the  inobate  oonrt  of 
tba  connty  of  said  decedenifa  residence.  Mrs. 
Lela  Fozd  was  a  dau^ter  (tf  William  U. 
Pearce.  The  only  eiQtlanatlott  in  the  record 
of  why  Uie  deed  from  Mra.  Ford  was  de- 
manded is  a  reference  in  a  letter  of  tbe  For- 
rest City  attorneys  to  a  partition  decree,  and 
the  stat«nent  that  the  sale  .by  the  adminia- 
trator  of  tlie  WilUam  H.  Pearce  estate  bad 
passed  tbe  title,  and  tbat  tbe  heirs  of  the 
decedent  bad  no  furtbw  Interest  in  tbe  prop- 
erty. 

There  are  numerous  asslgmnento  of  error 
in  regard  to  the  rulings  of  tbe  court  in  giving 
and  reusing  instmctions.  But  we  need  not 
discuss  than,  for  we  are  of  the  opinion  that 
the  dlsp<»Itl(ni  of  the  case  here  turns  prima- 
rily upon  the  question  of  12ie  suffletMicy  of 
tbe  evidence. 

[1]  The  law  is  well  settled  that,  in  the  ab- 
sence of  a  spedal  contract  providing  other- 
wise an  agent  employed  to  sell  or  find  a  pur- 
diaser  for  land  earns  his  comiMssion  and  Is 
entitled  to  recover  tbe  same  when  be  pro- 
duces a  purchaser  ready,  willing,  and  able  to 
buy  upon  the  terms  named  and  tbe  principal 
enters  into  a  binding  contract  with  the  pro- 
duced purchaser,  or,  having  an  opportunltr 
to  do  so,  declines  to  accept  tbe  purchaser. 
Moore  V.  Irwin,  8»  Ark.  289,  U6  a  W.  662, 
20  L.  B.  A.  1168,  131  Am.  St.  Rep.  97.  He 
must,  however,  have  the  opportunity  to  ac- 
cept the  purchaser  upon  the  terms  named, 
and  to  enter  Into  a  binding  contract  for  if 
the  negotiations  are  stopped  by  the  purchaser 
without  fault  of  the  prlndpal  before  a  bind- 
ing contract  is  entered  into,  then  no  commis- 
sions are  earned. 

"The  broker,  having  presented  a  proposed 
purchaser  who  is  capable  of  entering  into  a 
contract  of  purchase,  and  willing  to  do  so, 
has  earned  his  commission  when  the  vendor 
accepts  him  and  enters  into  a  valid  contract 
with  him  for  tbe  sale  of  his  land,  even  though 
the  sale  is  never  In  fact  consummated  by  rea- 
son of  the  failure  of  the  proposed  purchaser 
to  perform  his  part  of  the  contract"  Moore 
v.  Irwin,  supra. 

In  the  present  Cbse  no  contract  was  alter- 
ed into  betwe^  appellant  and  the  purchaser, 
and  negotiations  ended  short  of  consumma- 
tion of  tbe  sale.  Appellee  earned  no  commis- 
sions, therefore,  unless  it  be  shown  that  tbe 
failure  of  the  negotiations  resulted  from 
some  fault  of  appellant.  Garcelon  v.  Hb- 
betts,  84  Me.  148,  24  AU,  797;  Johnson  Bros. 
V.  Wright  124  Iowa,  61,  99  N.  W.  103. 

[2-4]  The  turning  point  of  the  case,  there- 
fore, la  whether  or  not  i^pellant  was  at  fault 
in  failing  to  fomlah  a  title  satlsAwtory  to 
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the  purcbaaw,  for  tt  wu  Ui  doty  under  the 
ctmtnet  to  do  that  AppeUaitt  emiOoyed  ^ 
pellee  to  Mil  land  for  htan,  and  ttda  Implied 
an  obUgatfau  im  bis  part,  not  only  to  funlah 
a  eood  tltl^  but  a  martetalte  od^  aad  it  be 
Called  to  do  so  npm  the  productloii  by  ap- 
pellee ot  a  porcbaser  ready,  wUllne  and  able 
to  boy  the  land,  ttae  ^wwni"<— 1«"  was  earned, 
notwltbstandlng  Uie  writrtOTira  of  a  dslMt  In 
the  title  wbldi  prevented  tbe  Bale.  CSieat- 
bam  T.  Tatbroogh,  00  Tenn.  77,  IS  8.  W. 
1076;  Birmingham  Land  ft  Iioan  Go.  t. 
Thompson.  S6  Ala.  146,  6  Bontb.  478 ;  On»s 
on  Beal  Bstate  Brokers,  1  168. 

There  Is  no  evidence  in  this  case  of  bad 
taittx  on  the  part  of  appellant,  or  of  nnwHl- 
ingoesB  on  his  part  to  consnmmato  tbe  sale. 
The  failure  of  negotiations  resnlted  from  the 
Inglstettoe  of  tlie  purchaser  upon  the  piocnre- 
ment  (tf  a  qnitclalm  deed  from  Mra.  Ford 
and  tbe  refnsal  of  appellant  to  accede  to 
that  request 

If  tbe  leanest  was  one  which  tbe  pnrdiaa- 
er  had  tbe  right  to  make,  tboi  the  failure  of 
tbe  n^tlatikms  must  be  laid  at  w>rtlant*8 
door,  and  he  is  liable  for  the  commission, 
notwithstanding  that  there  was  no  consnm- 
mation  of  the  sale.  On  the  other  hand,  if 
appellant  did  all  that  his  omttact  reanired  of 
him,  and  Qie  purchaser  receded  from  the 
negotiations,  then  the  fanlt  was  with  Che  lat* 
ter,  and  v^ellant  Is  not  respoDslbie,  tor  tbe 
reason  ttut  tbe  minds  of  the  parties  never 
In  other  words,  if  the  procoxemmt  of 
tite  deed  from  Mrs.  Ford  was  necessary  to 
make  the  title  good  and  merchantable,  tben 
tbe  duty  rested  upon  appellant  to  procure  It 
But,  on  the  otiter  band,  if  the  objection  to 
the  title  was  a  captions  one,  or  based  upon  a 
defect  whlcih  was  not  calculate^  to  affect  the 
title,  then  appellant  was  not  bound  to  com- 
ply with  the  request  by  procuring  the  deed. 

Tbe  evidence  in  the  case  does  not  estobllah 
ttie  fact  that  Hrs.  Ford  bad  any  Interest  in 
the  land,  or  that  she  held  any  color  of  title 
which  cast  a  cloud  upon  appellant^s  title 
and  afEected  Us  mercbantoblllty. 

^me  burden  was  upon  appellee  to  show 
that  appeUant  bad  fidled  to  dlscba^  an  ob* 
ligation  which  rested  upon  him  with  refer- 
ence to  making  the  title  good.  All  that  Is 
■hown  here  is  that  Mrs.  Ford  was  a  daughter 
of  W.  H.  Pearce  and  a  ai^gestlon  in  one  of 
the  letters  about  a  partition  decree  concern- 
ing this  land.  The  title  of  W.  H.  Pearce, 
however,  was  transferred  to  appellant's  gran- 
tor through  the  deed  of  the  administrator  of 
the  estate;  and,  even  If  there  had  been  a 
divlEdOD  of  the  lands  of  the  estate  and  allot- 
ment of  the  same  to  Mra.  Ford,  that  would 
not  constitute  a  cloud  upon  the  title  for  the 
reason  that  tbe  jurisdiction  of  the  probate 
court  oTCr  lands  needed  for  the  payment  of 
debts  yna  complete,  and  the  deed  of  the  ad- 
mlidstrator,  made  pursuant  to  a  sale  under 
order  of  the  court,  carried  tbe  tltl^  ffeed 
from  any  claims  of  the  b^rs. 

*Tvr  wt3m  c—w  — 


Our  conclusion  is  Oat  appellee  has  failed 
to  show  any  refusal  on  tbe  part  ot  appellsnt 
to  comply  with  any  just  demand  of  the  pro- 
posed porctaaaw  wl0i  retereuos  to  nuking 
the  title  good  and  merchantable,  and  that 
tbe  failure  of  tbe  negotiations  did  not  result 
from  any  tenlt  of  ^tpellant ;  Iheietore  be  is 
not  liable  for  ttie  commlsrton. 

Tbe  facts  of  the  case  seem  to  have  been 
fully  developed;  and,  as  tbe  evidence  is  not 
saffldsnt  to  sustain  the  rardict  la  aroeUee's 
favor,  Qie  judgment  Is  reversed,  and  the 
cause  Is  dismissed. 


TXJTTERMAN  v.  GHIBR.    (No.  258.) 
(Supreme  Court  of  Arkansas.    April  13,  1914.) 

1.  Afpxal  and  Ebbob  (i  1046*)— Habmlesb 
Ebbob— Tbansfeb  or  Oausb  to  Equitt— 
CoBBBCT  Decision. 

Where  the  decision  of  tbe  cbanoellor  in  a 
suit  to  apportion  accretion  among  several  land- 
owners along  a  Btream,  which  was  transferred 
to  equity  on  the  grouod  of  multiplicity  of  suits, 
was  correct  under  tbe  andlapoted  evidence  in 
the  case,  the  appellant  cannot  eonidain  of  the 
transfer  to  equity. 

[Ed.  Note.-~For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4128-4181,4134;  Dec.  Dig. 
i  1046.*] 

2.  Navioabls  Watebs  ({  44*)  —  Ripakian 
BiaHTs— *  *  AcoBxnoN. '  * 

Land  formed  by  tbe  shifting  of  a  river,  the 
banks  caving  in  on  one  side,  and  the  receding 
waters  forming  land  by  depo«it  of  sediment  on 
the  other,  is  ^'accretion,"  notwithstanding  the 
fact  that  the  greater  part  was  formed  during  one 
overflow,  and  that  the  caving  in  of  tbe  opposite 
bank  was  perceptible  at  times ;  the  test  being, 
not  the  rapidity  of  the  change,  but  whether  toe 
land  formed  can  be  identified  as  tbe  land  of  a 
former  owner. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  »  266-278,  281,  282;  Dec. 
Dig.  I  44.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  99,  loa] 

Appeal  from  Sebastian  Ghancety  Court: 
X  T.  Bonrland,  Chancellor. 

Action  by  James  Grier  against  Henry  Tut- 
term  an  to  recover  possession  of  lands  claimed 
as  accretion,  to  which  action  other  persons  in- 
terested in  awA  lands  were  made  parties  and 
the  cause  transferred  to  equity.  Decree  for 
the  platntU^  and  defendant  appeals.  Af- 
firmed. 

Wlndieater  ft  Utortto,  of  Ft  Sndtb,  for  ap- 
pellant H.  O.  Mecbemi  of  Ft  Smith,  tor 
appellee. 

Mcculloch,  G.  J.  This  controversy  in- 
volves the  title  to  lands  alleged  to  have  been 
formed  by  accretion  on  the  west  bank  of  the 
Arkansas  river  In  Sebastian  county,  Ark. 
Plaintur,  Grier.  instituted  the  action  against 
defendant  Tntterman,  In  tbe  circuit  court  of 
Sebastian  county,  Ft  Smith  district,  to  recov- 
er possession  of  what  he  claims  is  the  accre- 
tion to  bis  land.  The  tilrcult  court  rendered 
judgment  In  his  favor  for  A>me  of  the  land 
claimed,  but  apportioned  the  accretion  ac- 
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cording  to  the  wrong  tiaslSi  and  he  appealed 
to  this  court  The  Judgment  was  reversed  on 
account  of  that  error.  102  Ark.  434,  146  8. 
W.  194.  As  the  pleadings  tb^  stood  there 
was  no  denial  of  the  allegation  that  the  lands 
In  controversy  were  formed  by  accretion.  On 
the  remand  of  the  case  for  a  new  trial,  the 
defendant  amended  his  pleadings  eo  as  to 
deny  the  allegation  that  the  lauds  were  form- 
ed by  accretion  and  to  raise  an  issue  on  that 
questloii.  The  plaintiff  thereupon  amended 
his  complaint  so  as  to  show  tiiat  other  land- 
owners fronting  on  the  river  were  interested 
in  the  apportionment  of  the  accretion  and 
moved  that  they  be  made  parties  and  that  the 
cause  be  transferred  to  equity.  This  was 
done  over  the  objections  of  the  defendant  and 
Is  one  of  the  principal  grounds  urged  here  for 
the  reversal  of  the  decree.  The  cause  was 
heard  upon  the  pleadings  and  the  depositions 
of  numerous  witnesses,  and  the  court  found 
that  the  lands  formed  along  the  original 
shore  line  were  aoCTetl(His.  and  belonged  to 
the  riparian  owners,  and  appointed  a  commis- 
Hioner  to  divide  the  lands  according  to  the 
rule  laid  down  by  this  court  in  Malone  v. 
Mobbs,  102  Ark.  542,  145  3.  W.  193, 146  S.  W. 
143,  Ann  Cas.  1914A.  479. 

[1]  The  question  of  the  correctness  of  ibe 
court's  ruling  In  tronsferrlDg  the  cause  to 
equity  Is  not  free  from  doubt  In  Malone  v. 
Mobbs,  supra,  no  objection  was  made  to  the 
Jurisdiction  of  the  cbanc^  court,  ai^  we 
pretermitted  and  decision  of  that  question, 
holding  that,  no  objection  having  been 
maide  to  the  cause  proceeding  in  equity, 
the  decree  could  not  be  attad^  here.  We 
held  in  Deldrldi  v.  Simmons,  75  Ark. 
S7S..W.649:  "That  the  mere  fact  that  bound- 
aries are  in  dispute  Is  not  of  itself  sufficient 
to  auflwrlze  the  Interference  of  equity;  and 
that  courts  of  equity  will  not  interpose  to 
ascertain  and  settle  boundaries  unless,  in 
addition  to  the  confusion  and  dispute  over 
the  boundaries,  some  other  peculiar  equities 
are  shown."  In  Brlzzolara  v.  Ft  Smith,  87 
Ark.  85,  112  S.  W.  181,  we  held  that  a  court 
of  equity  will  (quoting  from  Mr.  Pomeroy) 
"  'take  cognizance  of  a  controversy,  determine 
the  rights  of  all  parties,  and  grant  the  relief 
requisite  to  meet  the  ends  of  justice,  In  order 
to  prevent  a  multiplicity  of  suits,  where  a 
number  of  persons  have  separate  and  individ- 
ual claims  and  rights  of  action  against  the 
same  party,  but  all  arise  from  the  same  com- 
mon cause,  are  governed  by  the  same  legal 
rule,  and  Involve  similar  facts,  and  the  whole 
matter  may  be  settled  In  one  action,'  there 
being  a  community  of  Interest  between  them 
In  the  question  at  issue  and  in  the  remedy. 
1  Pomeroy's  Equity  Jurisprudence  (3d  Ed.) 
ii  255,  269."  In  Ellsworth  v.  Hale,  33  Ark. 
633,  tiie  court  decided  that  "to  warrant  the 
Interference  of  chancery  on  the  ground,  alone, 
of  preventing  multiplicity  of  suits,  the  same 
rights  should  be  claimed  by  different  persons 
against  one,  or  by  one  against  many." 


Whether  the  facts  of  tdUs  ease  are  sufficient 
to  bring  It  within  the  rule  wlildk  permits  a 
court  of  equity  to  asstune  Jnris^ctlooi  In 
order  to  avoid  multlpUcity  of  suits  ve  will 
refrain  from  deciding,  for  we  are  of  the  opin- 
ion that  the  dedsioQ  was  correct  upon  the  I 
undisputed  evidence  and  that  appellant  can- 
not, for  that  reason,  complain  of  the  transfer 
to  equity. 

[2]  It  is  not  contended  that  the  court  did 
not  apportion  the  alleged  accretion  according 
to  the  rule  ^tabUsfaed  by  this  court  in  Ma- 
lone V.  Mobbs,  supra.  The  only  oontoitlon  as 
to  the  facts  is  that  the  proof  does  not  estab- 
lish that  tile  land  was  formed  as  accretion. 

But  we  are  of  the  opinion  that  the  pro<M^ 
not  only  establishes  the  fact  but  that  the  tes- 
timony is  undisputed  on  tliat  issue.  The 
plaintiff  introduced  a  large  number  of  wit- 
nesses who  were  ftmiUar  with  tbe  lands  along 
the  river  bank  In  that  locality  and  had  ob- 
served  fbem  tor  a  great  many  years,  and  tbe 
testimony  of  those  witnesses  tboroogbly  es- 
tablishes the  fact  that  the  land  in  oontro- 
veray  was  formed  by  a  gradual  dilfttng  of 
tbe  shore  line  at  that  place;  tiie  banlm  <» 
the  east  side  of  the  river  gradually  caving  in, 
and  the  d^>osit  on  the  other  side  and  tbe  re- 
cession of  the  waters  gradually  fiumins  tbe 
lands  in  controversy  on  tiie  west  side  ot  tbe 
river.  The  only  dispute  Is  that  some  of  de- 
fendant's witnesses  testified  tliat  tiie  greater 
part,  if  not  all,  of  the  land  was  farmed  dur- 
ing the  overflow  of  1898,  and  that  tbe  change 
was  perceptible.  In  tbat  tbe  caving  on  the 
east  side  was  perceptible.  Some  of  the  wit- 
nesses testified  that  they  saw  or  heard  ttie 
bank  caving  in.  This  drcnmstance  does  not, 
we  think,  take  the  facts  of  the  case  out  of  tbe 
operation  of  the  general  rule  applicable  to 
lands  formed  by  accretion.  The  law  on  that  I 
subject  is  well  settled. 

In  Wallace  v.  Driver,  61  Ark.  428,  33  S. 
W.  641,  31  L.  R.  A.  317,  Judge  Battle,  speak- 
ing for  the  court,  said :  "The  water  bounda- 
ries of  land  on  running  streams  •  •  • 
always  remain  the  same  when  they  change 
gradually,  as  by  the  process  of  accretion  or 
attrition.  They  gradually  shift  as  the  water 
recedes  or  encroaches;  and  the  area  of  the 
riparian  owner's  possession  varies  as  they 
change  by  this  process.  Whatever  constitut- 
ed them  at  flrst  still  constitutes  them  so 
long  as  it  remains  permanent  or  shifts  gradu- 
ally and  imperceptibly.  Hence  land  formed 
by  alluvion,  or  the  gradual  and  imperceptible 
accretion  ^m  the  water,  and  land  gained 
by  reliction,  or  the  gradual  and  impercepti- 
ble recession  of  the  water,  belong  to  the  own- 
er of  the  contiguous  land  to  which  tlie  edi- 
tion is  made.  This  rule  has  been  vindicated 
by  some  one  on  the  principle  that  he  who 
sustains  the  burden  of  losses  and  of  repairs. 
Imposed  by  the  contiguity  of  watw,  ought  to 
receive  whatever  benefits  they  may  bring  by 
accretion.'  *  *  *  In  order  to  constitute  an 
accretion,  it  la  not  necessary  that  tbe  fiomia- 
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Uon  be  IndltwernlMe  hf  comparison  at  two 
distinct  potuts  of  time.  It  Is  true  tbat  It  is 
an  addition  to  riparian  land,  'gradually  and 
imperceptibly  made  by  tbe  water  to  wtdch 
the  land  Is  contlgnoua' ;  but  the  tme  test  'as 
to  wliat  l8  gradual  and  imperceptible*  In  the 
sense  of  the  role  Is  that,  thoi^  the  witness- 
es may  see  from  time  to  time  that  progress 
has  been  mad^  they  could  not  percelre  it 
while  the  process  was  going  <hl" 

The  court  was  there  speaking  in  general 
tenn8,aiid  It  ts  not  literally  correct  to  say  that 
the  role  of  accretion  does  not  apply  if  any 
part  of  tbe  process  is  perceptible.  For  In- 
stance, the  chuige  of  the  bed  of  Hie  rirer 
takes  place  attritliui,  canslng  tiie  caving 
of  the  banks  <nt  one  aide  and  by  accretion, 
tbe  act  of  deposit,  on  ttie  other  side,  or  else- 
where along  the  stream.  ISierefore  the  fact 
that  the  caviiig  of  the  banks  <m  one  A6b  Is 
observable  at  any  gtven  ttme  does  not  pre- 
vent the  fbnnatlon  on  the  other  side  of  the 
river  from  being  an  accretion  whicb  glres 
title  to  the  land  to  Uie  riparlaii  owner.  This 
point  Is  emphasised  iQr  Ur.  Justice  Brewer  in 
deUrering  tiie  opinion  ot  the  Supreme  Ootut 
of  the  United  States  in  Nebraska  t.  Iowa, 
148  n.  S.  359.  12  Sup.  GL  390.  86  L.  Bd.  186, 
in  the  folloirinK  language:  "The  accr^jim, 
whaterei  may  be  the  fiict  in  respect  to  the 
diminution,  is  always  gradual  and  by  tbe  im- 
perceptible deposit  of  floating  particles  ot 
earth.  There  is,  except  In  such  cases  ot  avul- 
Bton  aa  may  be  noticed  hereafter,  in  all  mat- 
ter of  increase  ot  bank,  always  a  mere  grad- 
ual and  Imperceptible  process.  There  is  no 
heaping  np  at  an  instant,  and  while  the  ^ 
rests  upon  the  stream,  ot  acres  or  rods  on  the 
forming  aide  of  the  river.  No  engineering 
skin  is  BufBcient  to  say  where  the  earth  in 
Uie  bank  washed  awi^  and  dMntegratlng  In- 
to the  river  finds  Its  rest  and  abiding  place. 
The  tailing  bank  has  passed  into  the  floating 
mass  ot  eartli  and  water,  and  the  particles  ot 
earth  may  rest  one  or  fifty  miles  below,  and 
upon  either  ,  shore.  There  is,  no  matter  how 
rapid  the  process  of  subtractlim  or  addition, 
no  detachment  ot  earOi  from  the  one  side 
and  deposit  of  the  same  open  tbe  other.  The 
only  thing  which  dlstlnguisbes  this  river 
taan  other  streams,  in  the  matter  ot  accre- 
tion, Is  in  tbe  rapidity  ot  the  change  caused 
by  the  v^ocU?  of  the  current;  and  tills  in 
itself,  in,  the  very  nature  of  things,  works  no 
change  in  tbe  principle  underlying  the  rule  of 
law  in  respect  thereto." 

The  Supreme  Court  ot  Missouri,  in  a  case 
decided  in  1875,  which  Is  often  referred  to, 
had  this  to  say  on  the  subject,  wblch  we 
Qiink  Is  an  Importent  and  correct  statement 
of  the  law :  "Tbe  terms  'avulsion'  on  the  one 
band,  and  'gradual  and  imperceptible  accre- 
tkmr  on  the  other,  are  used      writers  on 


alluvion  to  contradistinguish  a  sudden  dis- 
ruption of  a  piece  of  ground'  from  one  man's 
land  to  another's,  which  may  be  followed  and 
Identified,  from  that  increment  which  slowly 
or  rapidly  results  from  floods,  but  which  Is 
utterly  beyond  the  power  of  ideatiflcatlon. 
•  •  ♦  Tbe  length  of  time  during  forma- 
tion is  not  materlaL"  Benson  v.  Morrow, 
61  Mo.  845. 

The  Supreme  Court  of  Iowa,  in  the  case 
of  Coalthard  v.  Stevens,  84  Iowa,  241,  50 
N.  W.  983,  35  Am.  SL  Bep.  804,  quoted  the 
Missouri  court  with  approval  and  adopted 
the  same  rule. 

The  Supreme  Court  of  Illinois,  in  Belle- 
fontalne  Imp.  Co.  v.  Nledringhaus,  181  III. 
426,  55  N.  B.  184,  72  Am,  St.  Bep.  269  (quot 
ing  from  the  syUabos)  said:  "Where  a  con- 
siderable tract  ot  land  Is,  by  the  violence  ot 
a  stream  and  In  conseanence  of  its  cutting  a 
new  channel^  separated  from  one  tract  of 
land  and  Joined  to  anotiiet',  bat  in  snch  a 
manner  that  it  can  stiU  be  identified,  the 
ownership  ot  snch  separated  tract  remains 
unchanged;  but  wheoi  the  change  is  gradual 
and  imperceptible,  except  by-  comparisons 
made  at  dUEerent  points  of  time,  the  bounda- 
ry ot  13ie  dQ>rived  rii»u1an  owner  remains 
and  follows  tbe  thread  of  ttie  stream." 

The  Supreme  Court  ot  Missouri,  in  a  re- 
cent case^  followed  tbe  rule  established  by 
tbe  former  case  we  have  quoted  from,  and 
emphasised,  as  in  the  former  case,  the  test 
of  identity  ot  the  new-made  land,  rather  than 
the  lei^stb  ot  time  In  whlclt  it  was  formed. 
The  court  said :  "In  determining  whether  a 
r^riah  ffwatae  has  title  to  land  in  contro- 
versy by  accretion,  the  lengtti  ot  time  in 
which  It  is  in  coarse  of  formation  is  not  ot 
Importance.  If.  it  la  formed  by  a  gradual, 
imperceptlUe  dtfwslt  of  alluvion,  it  is  accre- 
tion; bat^  if  tbe  stream  dtianges  its  course 
suddmly  and  in  such  manner  as  not  to  de- 
stroy Oie  integrity  of  the  land  In  controversy 
and  BO  that  the  land  can  he  identified,  it  Is 
not  accretion,  and  the  boundary  line  remains 
as  before  the  change  ot  the  channel."  Mc- 
Corma<^  v.  Miller.  289  Mo.  468,  144  S.  W. 
101. 

Tested  by  these  rules,  we  are  (deariy  of  Hie 
opinion  that  tbe  land  Involved  in  tills  con- 
troversy was  accretion,  and  that  the  materi- 
al facts  in  relation  to  the  formation  ot  the 
land  are  undisputed. 

It  it  be  conceded  that  the  land  was  formed 
during  the  overflow  ot  one  season  and  that 
the  caving  ot  the  bank  on  the  east  side  ot 
the  river  was  perceptible  at  times,  the  pro- 
cess of  accretion  on  the  west  bank  was 
gradual  and  imperceptible  within  the  mean- 
ing of  the  law,  whldi  cast  the  title  upon  the 
riparian  owner. 

Decree  affirmed. 
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OOODUAN  et  •!.  T.  WILSON. 
(Supreme  'Coait  of  TamesBee.   May  7,  1914.) 

1.  Uastxb  and  Sebtant  (I  301*)— Nbglz- 
GENCE  OT  Chauffbub— Joint  Liabilitt. 

Where  a  brother  and  lister  jointly  own 
AH  automobile,  each  paying  one-half  of  all  ex- 
{lenaes,  incladuiR  the  wages  of  the  chauffeur 
jointly  employed,  and  with  an  equal  right  to 
the  DM  of  the  machine,  with  the  exception  that 
the  brother  bad  a  preference  in  being  taken  to 
and  from  work,  toe  sister  Ib  liable  for  injuries 
sustained  in  a  collision  witti  a  buggy  while  the 
4^auffeur,  alone  in  the  macbine,  was  racing 
with  another  machine  on  his  way  to  take  the 
brother  home  from  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1210-1216;  Dec  Dig. 
|801.«r 

2.  Mabteb  and  Bkbtaht  a  801*)— BsaFonDB- 

AT  SnPBBIOB— NaTUBE  OF  DoCTBINE. 

The  doctrine  of  respondeat  superior  applies 
only  when  the  relation  of  master  and  servant 
Ib  shown  to  exist  between  the  wrongdoer  and 
the  person  shown  to  be  charged  with  the  injury 
resulting  from  tfie  wrong,  and  in  reepect  of 
the  very  transaction  ont  which  the  injury 
arose. 

[Ed.  Note.— For  other  cases,  Blaster  and 
Swrui^  Cent  Dig.  SI  1210-1216;  Dec.  Dig. 

8.  IfASm    AND    SiBTANT    ({  902*)— NbOLZ* 
OENOB  or  OHAUmCB— lilABIUTT  OF  UaB- 

TEB. 

The  mere  fact  that  a  driver  of  an  auto- 
mobile was  defendant's  servant  will  not  make 
defendant  liable,  unless  It  is  further  shown 
tiiat  at  the  time  of  the  accident  the  drirer  was 
in  the  master's  business:,  and  acting  within  the 
scope  of  his  employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Sl  1217-1221,  1225,  1229; 
Dec.  rSg.  I  802.*7 

4.  NEOUOEnOE  f|  22*)— DAN^WBOtV  iHSIVir- 

UENTAimEB— AUTOHOBUS. 

An  automobile  is  not  such  a  danserous 
machine  as  would  require  it  to  be  put  in  the 
category  with  the  locomotive,  dangerous  ani- 
mals, exploaives,  and  the  like,  so  aa  to  render 
the  owner  liable  from  Its  ose. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §8  31,  82;  Dec.  Dig.  |  22.*f 

Appeal  from  Circuit  Oonrt,  Shelby  Goimty ; 
Walter  Malone,  Judge. 

Action  by  Charles  S.  Wilson  against  Wal- 
ter Goodman  and  Mrs.  Corlnne  A.  Richard- 
son. From  a  judgment  for  plaintiff  against 
both  defendants,  affirmed  by  the  Court  of 
GlTil  Appeals^  Mrs.  Bicbardscn  i4n>ealB.  Af- 
flrmed. 

D.  W.  De  Haven,  of  Menrpbis,  for  appellant 
George  Harsh,  of  Memphis,  for  appdlee.  Steen 
&  Elewer,  of  Memphis,  for  defendant  Goodman. 


LANSDEN,  J.  This  suit  was  brought  by 
Wilson  against  Goodman  and  his  sister,  Mrs. 
Corlnne  A.  Richardson,  to  recover  damages 
resulting  from  a  collision  with  a  buggy  in 
which  Wilson  was  riding  and  an  automobile 
owned  by  Goodman  and  Mrs.  Richardson. 
From  the  verdict  and  judgment  In  the  dr^ 
cult  court  against  both  defendants,  an  appeal 
was  takoi  to,  and  the  judgment  of  the  cir> 
coit  oonrt  was  afflrmed.  by,  the  Court  of  OItU 


Appeals.  The  caae  la  presented  to  va  upon 
the  petition  of  Mrs.  Blc^rdson  alone.  The 
facta  wblcb  we  ocnudder  material  are  that 
the  aatomobUe  whldi  collided  with  defend- 
ant in  error  la  owned  Jointly  and  eqnaUy  by 
Mrs.  Rlchardatm  and  Mr.  Goodman,  who  are 
brother  and  slater.  They  live  In  the  same 
residence,  and  jointly  empl<^  one  GhauBCear, 
and  each  pays  one-half  of  bis  vmgea,  and  he 
serves  them  both  In  the  operation  of  the 
antoDiobll&  They  equally  bear  the  expense 
of  operation  and  r^mlr  of  tbe  aotomoUle, 
and  each  of  thou,  separately  or  jointly,  may 
use  it  accordingly  as  fibelr  needs  or  pleasures 
may  require.  They  hare  an  agreement  by 
whldi  Mr.  Goodman  baa  a  ilgbt  <tf  preferaice 
to  the  oae  of  the  automobile  in  being  car- 
ried to  and  from  his  office  in  the  morning 
and  oftnnoon,  if  he  aeea  proper  to  require 
the  use  of  the  car  at  this  time,  to  the  ex- 
clusion of  016  xUCht  of  Mn.  Blduudaon  to 
use  it  at  these  hoiu.  When  eltbw  party  de- 
sires to  uae  the  antomoblle,  orderB  would  be 
given  Ii^  the  one  so  desiring  b>  ose  tt  to  the 
duidrmr  tot  this  paipoesL  Occaskmally  they 
oaed  It  jointly,  and  oocaalonany  Mrs.  Rlcb- 
aidwm  wonld  ride  into  town  after  her  broth- 
er, or  would  ride  to  town  with  blm  in  the 
momtng  when  he  wonld  go  to  his  office. 

On  the  occasion  of  the  aoddent,  the  auto- 
mobile was  going  into  town  to  the  office  of 
Mr,  Goodman,  and  was  going  west  on  Union 
STenne,  Wilson  was  driving  west  on  Union 
avenue  In  on  op«k  boggy  with  a  borse  at- 
t»ched.  The  automobile  approached  him 
from  btiilnd.  It  was  racing  with  another 
antomoblle  moving  in  the  same  direction, 
and  was  running  at  a  rate  of  speed  estimat- 
ed by  the  witness  for  plaintiff  at  from  25  to 
40  miles  an  hour.  When  Wilson  saw  the 
two  automobiles  approaching  him,  he  drew 
Ms  horse  and  baggy  close  to  the  curb,  and, 
as  he  did  so,  the  automobile  in  front  of  that 
of  plaintiff  in  error  passed  Wilson,  and  plain- 
tiff in  error's  automobile  appeared  to  be  try- 
ing to  get  In  between  the  other  automobile 
and  Wilson's  buggy.  In  this  attempt,  the  au- 
tomobile 8 truck  the  wheel  of  the  buggy,  and 
knocked  Wilson  Into  the  air,  and  be  fell  onto 
the  asphalt  pavement  The  automobile  ran 
90  yards  after  striking  the  bu^,  before  it 
was  stopped. 

[1]  Upon  these  facts,  It  is  Insisted  for  Mrs. 
Richardson  that  she  la  not  liable,  because 
the  evidence  does  not  connect  her  with  the 
accident  and  that  the  chauffeur,  at  the  time 
of  the  accident  was  in  the  service  of  Mr. 
Goodman  only,  and  therefore  the  mle  of 
respondeat  superior  does  not  apply  as  be- 
tween the  chauffeur  and  Mrs.  Richardson. 

The  Court  of  Civil  Appeals  was  of  opinion 
that  although  Mrs.  Rldtiardson  was  not  In 
the  automobile  at  the  time,  and  may  not 
have  given  orders  to  the  chauffeur  to  proceed 
on  the  journey,  still  the  diauffear  and  the 
automobile  at  the  Ume  of  ttie  aoddent  wcfe 
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on  tlie  bndiien  <tf  1^  Joint  ovnera  of  the 
antomoUl& 

[2, 1]  It  Is  imdoiibtedly  tnie,  as  a  genera 
pfTopositlon  ot  law,  tbat  the  doctrine  ot  re- 
spondeat snpertor  aiq;>lle8  only  when  Oie  re- 
lation of  master  and  servant  is  shown  to  ex- 
ist between  the  wrongdoer  and  the  person 
soaght  to  be  charged  with  the  Injury  reaolt- 
Ing  from  tbe  wrong  at  Uie  time  and  In  re- 
spect of  tbe  very  transaction  ont  of  which 
tbe  Injury  arose,  and  tbe  mere  fact  tiiat  the 
driver  of  the  automobile  was  the  defendants' 
servant  wlU  not  make  the  defoidant  liable. 
It  mnst  be  further  shown  that  at  tbe  time 
of  the  accident  the  driver  was  on  the  mas- 
ter's business,  and  acting  within  the  scope 
of  Ms  employment  This  rule  was  said  by 
Blackstone  to  be  founded  on  the  superintend* 
ence  and  control  which  the  master  la  sup- 
posed to  exerdee  over  his  servant  i  Bl. 
Com.  481. 

Tbe  rule  arises  out  of  the  relation  of  su- 
perior and  subordinate,  and  Is  applicable  to 
tbat  relation  wherever  It  exists,  and  is  coex- 
tensive with  the  relatltmshlp  Itself,  tt  Is 
fonuded  on  the  power  of  control  which  the 
superior  has  a  right  to  exercise,  and  which, 
for  the  safety  of  other  persons,  he  Is  bound 
to  exerdae,  over  tbe  acts  of  his  subordinates, 
and  In  strict  analogy  to  liability  ex  con- 
tractu uxKm  tbe  maxim,  "Qui  fadt  per  allum 
fadt  per  se."  Clark  v.  Fry,  8  Ohio  St  868, 
72  Am.  I>ec.  000.  This  rule  Is  not  modified 
by  the  existence  of  the  fact  that  the  neg^- 
gent  servant  1b  Jointly  employed  by  two  or 
more  persons.  For  tostance.  In  the  case  of  a 
flagman  at  a  railroad  crossing  Jointly  em- 
ployed by  two  or  more  railroads,  the  road  In 
whose  servloe  he  Is  n^Ugwit,  ot  otherwise 
commits  a  tort,  Is  liable  for  his  misconduct 
Brow  V.  Boston,  etc.,  R.  B.  Co.,  1S7  Mass. 
8d9,  82  N.  E.  362;  IlUnolB  Central  R.  R.  Co. 
V.  King.  60  Miss.  862,  13  South.  824. 

It  Is  said  in  26  Cyc.  p.  1525,  that:  *MYhere 
a  servant  Is  generally  employed  by  several 
persons  who  are  not  partners,  each  con- 
tributing to  bis  wages,  one  of  tbe  masters  ta 
not  liable  for  the  misconduct  of  the  servant 
while  engaged  solely  in  the  service  of  anoth- 
er master." 

For  the  text  a  case  Is  dted  from  a  drcnlt 
court  In  Ohio.  From  a  note  to  the  text  It 
appears  that  the  case  dted  was  where  three 
perscms  hired  a  coachmen  and  divided  his 
wages,  and  the  carriage  belong^  to  on^ 
and  the  horse  to  another,  and  a  person  was 
Injured  by  the  netflgmce  of  the  coachman 
while  driving  one  of  his  employers.  It  was 
held  that  the  latter  employer  alone  was  lia- 
ble for  the  injuries.  Upon -such  a  meager 
report  of  tlie  case  upon  which  the  text  is 
(ouuded,  we  cannot  determine  its  soundness. 
Upon  prlndple^  It  would  seem  that  U  two  or 
nwre  persona^  as  the  case  under  consldera- 
tbni,  purdiaae  an  antunobile  In  partnraehip 
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and  emjAoy  a  driver,  whose  duty  It  Is  to 
drive  the  vddde  for  the  Joint  and  separate 
use  of  the  partnership,  that  both  owners 
vrould  be  liable  for  injorlea  reraltliv  fnmt 
the  negligence  of  the  driver,  whether  they 
were  both  using  tbe  aotomobllft  at  the  time 
or  not  In  foct,  ndthw  owner  was  occupy* 
Ing  the  car  at  tbe  time  of  this  acddent  It 
had  1^  the  residence  of  Mrs.  Richardson, 
and  was  on  its  way  to  the  office  of  Mr.  Good- 
man for  the  purpose  of  conveying  him  to 
the  residence  of  Mrs.  Rldiardson,  and  It  is 
conceded  tbat  this  was  one  of  tbe  purposes 
for  which  the  automobile  was  owned  and 
operated  by  them.  While  It  is  entirely  true 
that  the  driver  and  tbe  automobile  were  go- 
ing for  Mr.  Goodman,  It  is  none  the  less 
true  that  the  driver  was  doing  tbe  thing  for 
which  he  was  Jointly  employed,  and  tbe  ma- 
chine was  bdng  used  for  one  of  the  purposes 
for  which  It  was  Jointly  owned.  The  ma- 
chine is  iMrtnersblp  property,  and  the  driv- 
er was  in  the  service  of  the  partnership. 
There  is  no  separateness  of  time  at  which 
the  driver  may  serve,  or  of  Interest  In  the 
automobile,  so  tbat  It  could  be  said  that  the 
machine  bdoiuEod  exclusively  to  one,  or  the 
driver  was  exduslvdy  in  his  service.  The 
case  might  be  difEerait  If  tbe  nnderstandliv 
between  Mrs.  Richardson  and  Mr.  Goodman 
had  been  tttat  at  certain  hours  of  the  day 
one  should  have  the  exduslre  use  of  Ihe  ma- 
chine and  the  driver.  But  the  proof  is  tbat 
each  one  has  an  equal  right  to  the  use  of 
the  maddne  and  tbe  services  of  the  driver, 
with  the  sl^t  occ^tion  stated  heretofore 
Under  tbe  partnerstalp  arrangement,  Mrs. 
Richardson  could  have  directed  the  driver, 
when  leaving  for  Mr.  Goodman,  to  speed  the 
car  and  return  to  her  within  a  given  time, 
and  this  shows  that,  as  Joint  employer,  she 
had  control  of  the  servant  at  the  time  of  the 
accident 

[4]  We  have  examined  Lots  v.  Hanlon,  217 
Pa.  339,  66  AU.  525.  10  L.  R.  A.  (N.  S.)  202, 
118  Am.  St.  Rep.  022, 10  Ann.  Cas.  731;  Strf- 
fen  V.  McNaughton,  142  Wis.  40,  124  N. 
W.  1016,  26  L.  a.  A.  (N.  S.)  382,  10  Ann. 
Cas.  1227;  Elchman  v.  Buchhdt  128  Wis. 
886,  107  M.  W.  326,  8  Ann.  Caa  435.  These 
cases  and  the  annotator's  notes  Indicate  that 
the  weight  of  authority  is  that  an  automo- 
bile is  not  a  dangerous  Instrument  so  as  to 
be  classed  vrith  locomotive  engines,  danger- 
ous animals,  explosives,  and  the  like,  and 
also  tb&t  the  liability  of  the  owner  of  an 
aut(»noblle  for  acts  or  omlssious  of  his  chauf- 
feur in  handling  the  machine  depends  upon 
whether,  at  tbe  time  of  the  act  or  omission 
complained  of,  the  chauffeur  was  acting 
witidn  the  scope  of  hla  emitoymott;  that  tbe 
rdatlmishlp  between  owner  and  diauffeur  Is 
not  differoit  from  that  existing  between  mas- 
ter and  servant  generally,  and  Is  governed 
by  the  same  general  rules  of  law  whldi  gov- 


Digitized  by 


4 


7S4 

em  tbe  relationship  ot  master  and  servant 
The  cases  referred  to  do  not  disclose  the  ex- 
istence of  any  statutory  regulation  of  the 
subject  in  the  states  in  which  they  were  de- 
cided, and  the  notes  to  those  cases  indicate 
that  the  authorities  cited  are  speaking  with 
reference  to  the  general  subject  of  master 
and  servant,  and  proceeding  upon  the  idea 
that  an  automobile  Is  not  a  dangerous  instru- 
ment, and  falls  within  tbe  general  rule 
stated.  In  this  case  It  Is  not  necessary  for  as 
to  say  what  effect  diapter  178,  Acta  of  190S, 
would  bare  \ipon  the  general  rule^  or  wheth- 


(Tenn, 

er  this  enactment  of  the  L^fislature  was  in- 
tended to  place  the  automobile  In  the  cate- 
gory of  daogerons  instruments. 

We  believe  the  Judgment  of  the  Court  of 
Civil  Appeals  should  be  affirmed,  for  the  rea- 
son stated,  and  that  la  that  the  driver  and 
tbe  antmnoblle  were  employed  directly  In 
the  execution  of  the  pnrpoaec  of  tbe  Joint 
ownenbip  of  tbe  antomoUle  and  the  ioint 
onployment  of  tiie  diiTW.  It  was  a  part> 
nersblp  amuagentait,  and  not  a  aqiarate  In- 
terest which  each  had  In  the  aotomobUe  asA 
la  the  atrvlce  of  tbe  dElver. 
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GOSTIOAN  T.  KBAUS  «t  $1 

(Gourt  of  Appeals  of  Kentucky.   May  13, 
1914.) 

1.  EXKCUTOBS  AND  ADNHnSTBATDBS  (|  52S*> 

— BoBD—  Liability  or  Bvam  — wohth- 

x£88  Debts  of  Executob. 

The  surety  on  the  bond  of  an  executor  is 
not  c^rgeable  with  the  amount  of  notes  of  the 
executor  to  testator;  they  being  worthlesa  and 
ancoUectible  thronghoat  ttxe  term  of  the  execQ- 
torship, 

[£jd.  Note. — For  other  caees,  see  Executon 
and  Adnifnirtratori^  Cent  Dig.  H  2376-2304; 
Dee.  Dl«.  I  628.*! 

2.  AfPKAL   AND    EBBOB    (f  231*)— BKVIKW— 

PoiNTiNo  Out  Ebbob. 

The  objection  of  appellant,  sued  as  surety 
CD  an  executor's  bond,  that  it  appears  from  the 
executor's  testimoDy  that  be  paid  certain  claims 
againat  the  estate,  and  that  the  burdoi  was  on 
appellees  to  show  Cbey  were  not  just  and  should 
not  have  been  paid,  is  too  general;  he,  desiring 
review,  should  point  out  the  specific  items,  rul- 
'mga  on  which  are  complained  of,  and  direct  at^ 
tention  to  the  evidence  claimed  to  sustain  hia 
Tiew. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  1298.  I«t2;  Dec  Dig.  | 
231.*] 

a.  Stacmom  A8D  ADHINIBISAT0B8  (f  523*) 
— BOHD— LlABIUrr    OF  SiTBRnr— FB0CBID8 

or  Land  in  Anothbb  State. 

The  surety  on  the  general  bond  of  an  ex- 
ecutor ia  not  liable  tog,  the  proceeds  of  the 
•ale  of  land  of  tester  which  came  into  the 
executor's  hands,  the  wiD  having  given  him  no 
power  of  sale;  out  the  sale  having  been  made 
under  the  law  of  another  state,  where  the  land 
was,  and  where  the  executor,  as  socb,  h^d  no 
power. 

[Ed.  Note.— S1»r  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i  2329;  Dec 
Diff.  1  628.*] 

4.  EXTCUTOBB  ARD  ADlQlTWTftAIOIIB  (|  680*) 
— LXABIUfTT  or  SUBIXT— SimJUaNT  WITH 

Executob. 

No  recovery  can  be  had  on  the  bond  of  an 
execDtor  for  a  legatee,  the  surety  pleading  set- 
tlement and  proving  that  on  the  legatee  de- 
manding payment  he  offered  her  a  certain  sum 
in  full  of  all  clamis,  and,  on  her  acceptance, 

Eaid  it  taking  her  receipt  therefor;  fraud  not 
eing  shown,  and  want  of  consideration  not 
being  pleaded. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  H  2404.  2405 ; 
Dec  Dig.  9  530.»1 

Appeal  from  Clrcnlt  Court,  Campbell 
County. 

Action  by  Maggie  Kraus  and  others 
against  M.  J,  Costlgan.  From  the  judgment 
defendant  appeals,  and  plaintiffs  prosecute 
a  cross-appeal.  Affirmed  on  the  cross-appeal, 
and  reversed  with  Instructions  on  the  appeaL 

Brent  Spoice,  ot  Newport,  tot  appellant 
Kelly  ft  Begeiwteln,  of  Newport,  Hea^,  Fer- 
ilB  &  McAvoy  and  Jolin  H.  HarckworOi,  all 
of  Gindniiati,  Oblo,  and  J.  Arthur  Sbackel- 
f  ord,  of  Newport,  fior  appellees. 

MtLUEE^  J.  Joseph  J.  HnmbreCht  qual- 
ified as  the  erecator  at  the  will  of  his  father, 
Joseph  N.  Hnmbrecht,  In  Oet<rt>er,  1906,  with 
the  am^Uant  Costl^n  as  surety  upon  his 
bond.  The  testator  bequeathed  legacies  to  20 
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p&aonBt  a^egatlng  $3,650.  ^le  resldne  of 
the  estate  was  glTm  to^ioseph  J.  Humbrecbt, 
the  son.  The  executor  having  failed  to  pay 
Uie  legacies,  the  legatees  brought  this  action 
on  February  12.  1012.  against  the  executor 
and  his  surety,  to  collect  them. 

The  appraisers  appointed  by  the  county 
court  valued  the  personal  estate  at  $S,029JM>. 
The  executor,  acting  under  section  8860  of  the 
Sratn<^y  Statutes^  acc^ted  the  appraise- 
ment as  his  inventory,  by  making  thereon 
the  following  Indorsement:  "1  hereby  accept 
the  forgoing  as  my  Inventory  of  the  estate 
of  Joseph  N.  Hnmbrecht,  deceased.  Joseph 
J.  Humbredtit,  Execntor."  The  Inventory  in- 
cluded a  Joint  note  of  Joseph  J.  Humbrecbt 
and  Fred  J.  Bley  for  tl,700;  another  note 
of  Joseph  J.  Hnmbrecht  for  |70O ;  a  third  of 
Joseph  J.  Hnmbrecht  for  $500;  the  note  of 
Mrs.  George  Hagen  for  $988;  and  the  note 
of  Mrs.  M.  Kramer  for  $141JS0.  These  Items 
aggregated  $4,029.50,  and  nothing  was  real- 
ized from  them  by  the  executor.  According  to 
the  executor's  statement,  his  receipts  were  as 
follows:  Two  bonds  for  $500  each,  $1,000; 
interest  and  premium  on  same,  $70 ;  proceeds 
of  sale  of  Oklahoma  land,  $1,192.06— total  re- 
ceipts, $2,262.06.  The  chancellor  being  of 
opinion  that  the  proof  showed  the  pre- 
sumption of  solvency  on  the  part  of  the  ex- 
ecutor had  been  rebutted,  and  that  he  and  the 
other  obligors  In  the  notes  that  were  no$  col- 
lected were  insolvent,  and  that  said  notes 
were  nncollectlble,  did  not  charge  either  of 
said  notes  against  the  executor.  The  judg- 
ment charged  the  executor  with  $2,262.06,  as 
above  stated;  he  was  credited  with  $042.05; 
leaving  a  balance  of  $1,620.01  In  bis  hands 
for  distribution.  The  bequests,  excluding  the 
one  to  the  executor,  aggregated  $3,650,  thus 
showing  that  the  legatees  were  entitled  to  re- 
ceive 44.38  per  cent  of  their  respective  leg- 
acies, aggregating  $1,420.24.  The  chancellor 
having  rendered  a  Judgment  against  the 
surety  on  behalf  of  the  several  legatees  for 
their  respective  bequests,  aggregating  $1,420.- 
24,  as  above  stated,  Costlgan  prosecutes  this 
appeaL  The  legatees  prosecute  a  cross- 
appeal  from  BO  much  of  the  Judgment  as  fail- 
ed to  hold  the  surety  liable  for  the  amonnt 
of  the  notes  the  executor  owed  the  estate  of 
Joseph  N.  Hnmbrecht;  deceased.  No  cran- 
plaint  is  made  to  that  part  of  the  Judgment 
which  foiled  to  diarge  the  executor  with  the 
uncollected  Hagen  and  Kramer  notes. 

[1]  1.  The  chancellor  properly  refused  to 
charge  Costlgan,  the  surety,  with  the  IndeM- 
edness  of  the  executor.  In  Elrby  v.  Moore, 
99  S.  W.  U67,  30  Ky.  Law  Rep.  1022,  the 
court  saU:  "The  rule  Is  well  settled  that, 
where  a  debtor  qnallfles  as  the  personal  rep- 
resentatlTO  of  his  creditor,  the  debt  Is  con- 
sidwed  as  assets  of  the  estate  In  the  hands  of 
the  trustee,  for  which  he  la  liable  on  his 
bond.  Swart  v.  Beveal  [29  S.  W.  24],  16 
Ky.  Law  Rep^  603;  Wdister  r.  Webster,  7 
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Ky,  Lav  Bep.  302;   Howell  t.  Anderson, 

61  L.  B.  A.  313,  and  the  cases  there  cited." 
See,  also,  Hickman  v.  Kamp's  Adm'r,,  3  Bush, 
206;  Johnson  v.  Hicks,  97  Ky.  118,  30  S.  W.  8, 
16  Ey.  Law  Bep.  827;  and  Wachsmuth  v. 
Penn  Mut  L.  I.  Co.,  241  lU.  409.  80  N.  R 
787.  26  L.  B.  A.  (N.  S.)  411,  with  note,  132 
Am.  St.  Bep.  226.  Bnt  if  the  executor  be  In- 
solvent  throughoat  the  term  of  Us  trust,  the 
surety  will  not  be  charged  with  his  princi- 
pal's Indebtedness.  Buckel  v.  Smith's  Adm'r, 
S2  S.  W.  1001,  26  Sy.  Law  Bep.  991.  Since 
the  evidence  in  this  case  fully  sustains  the 
finding  of  the  chancellor  that  the  two  notes 
of  the  executor,  and  the  joint  note  of  the 
executor  and  Bley,  were  worthless  and  un- 
coUectlble  throughont  tbe  period  covered  by 
the  executorship,  the  Judgment  properly  re- 
lieved Costtgan  from  liability  therefor. 
HoweU  V.  Anderson,  66  Neb.  575,  92  N.  W. 
760.  61  L.  B.  A.  318:  Walker  v.  Walker,  125 
Cal.  242,  57  Pac.  991;  Baucus  v.  Barr,  lOT 
N.  Y.  624,  18  N.  E.  930;  McCarty  v.  Frazer, 

62  Ma  263;  Harker  t.  Irlck,  10  N.  J.  Eq. 
269;  BadOT  T.  Yeargin,  85  Venn.  486,  8  S. 
W.  178;  State  ex  rel.,  etc.,  t.  Gregory,  HO 
Ind.  003,  22  N.  SL  1. 

[2]  2.  Appellant  Inslata  It  appears  from 
the  testlmcmy  of  the  executor  tliat  in  the 
discharge  of  Ills  duties  he  paid  certain  claims 
against  tbe  estate  of  the  decedent  and  that 
the  burdoi  Is  upon  Ow  appellees  to  show  the 
claims  were  not  Just  and  should  not  have 
been  paid.  The  statement  is  too  general  to 
attract  the  attention  of  the  court  If  appel- 
lant dedred  to  have  this  covrt  review  tbe 
niUng  of  the  trial  court  in  passing  np<ni  any 
one  of  the  many  spedflc  items  adjudged  In 
making  the  settlement,  be  should  specify  the 
items  and  direct  the  court's  attention  to  the 
evid^ice  whi<^  he  claims  sustains  his  view. 
This  court  cannot  undertake  to  examine  each 
Item  with  the  view  of  ascertaining  whether 
It  was  properly  or  improper^  allowed  or  re- 
jected. The  objection  should  be  spedflc  in 
order  that  the  court  may  pass  upon  only 
those  claims  which  are  In  dispute;  other- 
wise, ttie  conrt  would  be  called  npon  to  do 
the  work  of  a  commisBtoner,  and  practically 
make  up  the  account  from  tiie  beginning. 
Where  no  errors  are  pointed  out,  tb/^  will 
be  treated  as  waived,  and  the  judgment 
affirmed.  Qrown  v.  Daniels,  154  By.  268, 157 
S.  W.  3;  Oarvey  t.  Qarvey,  166  Ky.  664, 161 
S.  W.  526. 

[I]  8.  The  testator  owned  certain  lands  in 
Oklahoma  county,  Okl.;  and,  it  becoming 
necessary  to  sell  titiose  lands  for  the  pay- 
ment of  the  debts  and  legacies,  supplemen- 
tary procemllngs  were  had  in  Oklahoma  in 
the  name  of  Humbrecht  as  executor,  who 
joined  wltti  blm  the  administrator  with  the 
will  annexed  apptdnted  by  the  Oklahoma 
court,  by  which  the  land  was  sold  and  the 
net  proceeds,  amounting  to  $1,192.06  came  in- 
to the  hands  at  Humbrecht.  The  surety  de- 
nies that  this  money  was  received  by  Hum- 
brecht aa  executor,  his  reason  for  this  po^ 


tion  being  a  technical  one^  that  ttiere  could 
be  no  liability  against  the  sur^  on  the  bond 
of  Humbrecht,  executor,  for  the  proper  ad- 
ministration of  the  proceeds  of  real  estate 
sold  under  the  judgment  of  the  Oklahoma 
court  There  is  no  provision  in  the  will 
directing  or  authorizing  the  executor  to  sdl 
tbe  real  estate;  the  wiU  does  not  mraition 
real  estate. 

The  general  rule  as  to  what  t»roperty  con- 
stitutes assets  of  an  estate  Is  stated  in  18 
Ore.  1264,  aa  foUoira:  *fAccOTdlng  to  the 
w^gjit  of  authority,  where  an  uecator  or  ad- 
ministrator reoeiTeB  moperty  to  wbldi  iw  Is 
not  l^aUy  entitled  in  the  dlsdiarge  of  his 
duty  as  personal  represeidatlT^  bis  admints- 
t ration  bond  does  not  cover  such  property, 
and  his  surettea  are  not  Uable  In  respect  to  it 
The  liability  ot  the  sureties  on  an  executor's 
or  administrator's  bond  Is  limited  to  such  as- 
sets as  rightfully  come  or  ought  to  have  come 
Into  his  hands  in  the  state  of  taia  appolntr 
ment  nierefore,  while  as  to  all  tbe  assets 
which  he  has  a  right  to  rec^ve  and  does  re- 
ceive, although  coming  from  a  for^gn  juris- 
diction, the  sureties  on  the  bond  wUl  be  lia- 
ble, they  will  not  be  liable  for  such  assets 
vrtadh  he  receives  without  lawful  authorit;. 
*  *  *  The  liability  of  sureties  on  the  gen- 
eral bond  of 'an  executor  or  administrator  for 
the  proceeds  of  the  sale  of  real  estate  that 
have  come  into  his  hands  Is  governed  by  the 
conditions  of  the  bond.  In  some  jnriadlctlona 
it  is  held  that  the  ordinary  conditions  cover 
the  proper  administration  at  such  proceeds, 
and  that  if  a  special  bond  be  required  it  Is 
to  be  regarded  merely  as  additional  securltr. 
In  others,  the  sureties  on  the  general  bond 
are  not  liable,  and  a  special  bond  must  be 
given  to  cover  such  proceeds  as  a  distinct 
liability.''  The  author  places  Ken  tacky  in 
the  second  or  last  class  above  enumerated, 
and  as  authority  therefor  cites  Speed's  Ex'r 
V.  Nelson's  Bx'r,  8  B.  Hon.  499,  and  Stuart, 
Beceiver.  v.  Hathaway,  4  Ky.  Law  B«p.  43a 

In  Speed's  Ex'r  v.  Nelson's  Elx'r,  supra. 
Brooks  devised  the  residuum  of  his  lands  to 
Nell,  his  execQtoA  for  the  payment  of  his 
debte,  and  Neil,  as  executor,  having  sold  tbe 
land  to  Beckwlth  and  others,  the  qnestion 
was  whether  Nell's  sureties  were  liable  for 
the  proceeds  of  the  sale  of  the  land.  In  hold- 
ing they  were  not  liable,  the  court  said: 
"The  executor's  sureties,  however,  contend 
they  are  not  Uable  for  the  money  arising  from 
the  sale  of  the  real  estate;  it  comititnttDg 
eqniteble  and  not  real  assets.  It  was  decided 
by  this  court  hi  the  case  of  Lof  tns  v.  Lot^er, 
1  3.  X  Uarsh.  298,  that  the  money  arishiK 
from  the  Bale  of  real  estate,  devised  to  be 
sold  by  the  executor  for  the  payment  of  tbe 
debto  of  the  testator,  was  legiki  aasete  in  Oe 
executor's  hands;  although  t2ie  land  ttsdf, 
before  tin  sale,  was  only  egnltable  asseia. 
But  in  the  subsequent  cases  of  Hdm,  etc.,  v. 
Darby^  Adm'r,  8  Dana,  186.  Clondas*  Bx'x  v. 
Adams,  4  Dana,  603,  and  Clay  *  Craig  t. 
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Hart,  7  Dana,  1.  a  dlffnsnt  view  of  the  law 

was  taken;  and  It  may  now  be  regarded  as 
the  settled  doctrine  that  money  arising  from 
tbe  sale  of  real  estate  by  an  executor,  in  pur- 
suance of  a  deTlse  or  power  conferred  on  him 
for  that  purpose.  Is  equitable  assets,  constl- 
tnting  a  trust  fond,  and  subject  to  the  equita- 
ble control  of  the  chancellor.  Are  the  sure- 
ties of  the  executor  responsible  for  equitable 
assets  In  his  hands?  This  depends  upon  the 
sttpnlatlon  eontalned  In  the  bond  given  by 
tlte  executor  and  executed  by  them  as  his 
■DretleB,  and  the  obligation  It  Imposes  upon 
them.  The  bond  was  executed  in  1818,  and 
la  substantially  in  the  form  prescribed  by  the 
statute  of  1787.  the  condlti<m  of  the  bond, 
so  far  as  it  Is  material  to  this  question,  is: 
First,  'that  the  eacntor  do  make  a-true  and 
perfect  inventorr  of  all  and  singular,  the 
goods,  chattcds,  and  credits  of  the  said  de- 
ceased.* Secondly,  iind  the  same  goods,  diat- 
tels  and  credits  do  well  and  truly  administer 
according  to  law.'  And,  thirdly,  'do  well  and 
traly  pay  and  delirer  all  the  legacies  contain- 
ed and  specified  in  the  said  will,  as  far  as 
the  said  goods  and  chattels  wiU  extend,  ac- 
cording to  the  Talue  thereof,  and  as  the  law 
will  charge  him.'  The  undertaking  by  the 
snretles  is  that  the  executor  shall  administer 
the  goods,  chattels,  and  credits  of  the  deceas- 
ed according  to  law.  The  atlpalatlon  does 
not  extend  to  lands,  and  the  language  used 
cannot,  according  to  any  Just  interpretation, 
be  made  to  include  them  or  money  arising 
from  the  sale  of  them  by  the  executor,  In  the 
administration  of  the  estate,  as  provided  for 
by  the  bond.  The  stipulation  in  reference  to 
the  payment  of  legacies  is  more  comprehen- 
sive. They  are  to  be  paid  by  the  executor, 
not  only  as  t&r  as  the  goods,  chattels,  and 
credits  will  extend,  but  also  as  far  as  the  law 
charge  him.  And  Inasmuch  as  the  law  would 
chai^  him  with  money  arising  from  the 
sale  of  land,  charged  with  the  payment  of 
legacies,  and  received  by  him,  his  sureties 
would  be  responsible  for  It  Thus,  in  the 
case  of  Moore  et  al.  v.  Waller's  Heirs,  1 
A.  K.  Marsh.  491,  it  was  decided  that,  accord- 
ing to  the  Just  Import  of  the  bond,  the  sure- 
ties are  liable  for  all  legacies  for  which  the 
executor  is  by  law  chargeable,  whether  they 
relate  to  personal  estate,  or  grow  out  of 
sales  directed  to  be  made  of  the  testator's 
land.  And  in  the  case  of  Clay  &  Cratg  v. 
Hart,  supra.  It  was  decided  that,  'the  obliga- 
tion Imposed  by  the  bond  b^ng'  altogether 
legal,  the  sureties  cannot  be  liable  for  any 
other  breach  than  that  of  the  legal  duties  of 
the  executor  embraced  by  ttie  condition  of  the 
bond.  So  far  as  creditors  were  concerned, 
the  snretles  were  liable  only  for  the  flalthfol 
admlnistiaUon  ot  legal  assets,  or"  the  goods, 
chattels,  and  credits  'of  the  testator.  And 
Uierefoie  thon^  the  proceeds  of  land,  if 
charged  with  the  payment  of  debts,  constitut- 
ed equitable  assets  in  the  hands  of  the  execu- 
tor, the  sureties  were  not  liable  therefor.' 
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The  failure,  In  the  exacntor'B  bond  required 
by  the  act  of  1797.  to  Impose  on  the  sureties 
a  llabtUty  for  the  faithful  performance  by  the 
executor,  of  all  powers  with  whidi  he  was 
invested  by  the  testator,  being  an  obvious  de- 
fect, an  act  was  passed  In  1838  (8  Stat  Law, 
239)  requiring  thereafter  all  bonds  given  by 
executors  to  contain  a  further  condition,- 
which  embraces  the  whole  duty  and  powers 
of  an  executor.  But  this  latter  statute  can- 
not affect  the  liability  of  sureties  in  a  bond 
previously  given  under  the  act  of  1797." 

In  Stuart,  Receiver,  v.  Hathaway,  supra, 
decided  in  1882.  the  court  further  said:  "It 
is  unnecessary  to  decide  many  of  the  ques- 
tions raised  by  the  appeal,  as  in  our  opinion 
the  decision  of  the  case  must  depend  upon 
the  question  as  to  whether  the  appellee  is 
liable  for  the  proceeds  of  the  land  collected 
by  Ray  as  the  administrator  of  Pope.  The 
legal  ^ect  of  the  bond  upon  which  the  ap- 
pellee is  sought  to  be  made  liable  as  the 
surety  of  Ray  was  determined  by  this  court 
in  the  case  of  the  Commonwealth  v.  Ray, 
manuscript  opinion  delivered  In  April,  1878. 
The  bond  is  that  usually  given  by  an  admin- 
istrator, binding  the  obligors  to  answer  for 
the  personal  assets  that  come,  or  ought  to 
have  come,  to  the  hands  of  the  administra- 
tor; and  under  such  a  bond,  as  decided  by 
this  court  in  the  case  cited,  the  surety  is  not 
liable  for  the  proceeds  of  land  sold  under 
a  decree  or  Judgment,  although  at  the  In- 
stance of  the  administrator.  The  adminis- 
trator, as  adrnlnlatrator,  Is  not  entitled  to 
the  money ;  nor  is  it  usual  to  direct  Its  pay- 
ment to  him  nnlem  lie  is  designated  as  the 
special  recover;  and  thus  Us  b<md  as  re- 
ceiver creates  the  liability  as  to  the  surety, 
and  not  his  bond  as  administrator.  It  does 
not  amraar  that  the  administrator  was  ever 
authorised  to  caMect  this  money,  or  that  he 
was  ever  made  tine  receiver,  or  that  be  sold 
the  land;  but^  on  the  contrary,  we  infer 
from  the  record  that  the  land  wua  sold  by 
the  commissioner  and  the  notes  made  pay- 
able to  blm.  But  whether  so  or  not,  tb» 
surety  la  no  more  liable  under  such  a  bond, 
than  he  would  be  for  tiie  rents.  See  Wilson 
V.  Unself  s  Adm'r»  12  Bush,  216.  Nor  is  the 
surety  estopped  by  reastm  of  the  Judgment 
against  the  principal  in  the  bfmd  from  mak- 
ing bis  defense.  The  Judgment  is  against 
Bay  and  not  against  the  surety ;  kdA,  while 
the  surety  may  have  been  a  part;  to  the  ac- 
tion and  excepted  to  the  comndsslonef's  re- 
port of  settlement,  so  far  as  Ray  is  concern- 
ed he  was  properly  durged  with  all  the  mcm- 
eys  he  received,  whether  from  land  or  other 
sources  belonging  to  the  estate;  and  the  over- 
ruling of  the  exceptions  was  only  a  Judgment 
to  the  effect  that  Ray  was  liable  and  not 
the  surety,  as  no  Judgment  was  obtained 
against  the  surety,  and  none  aslced,  so  far  as 
appears  from  this  record.  This  puriKirts  to 
be  an  action  in  the  name  of  the  receiver,  un- 
der an  order  of  court,  on  a  Judgment  obtaiur 
ed  against  the  principal,  and  for  which  the 
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annty  Is  ftttempted  to  be  made  liable,  or  ig 
regarded  as  more  properly  an  action  on  the 
bond  witb  the  Jadgment  against  the  principal 
offered  as  conclusive  evidence  of  the  surety's 
liability.  Still,  the  defense  may  be  made 
and  the  surety  will  be  allowed  to  show  that 
he  Is  not  responsible,  although  his  principal 
may  be.  While  Bay,  the  principal,  may  not 
have  received  this  money  In  his  official  ca- 
paclty»  he  will  not  be  allowed  to  say  that 
his  responsibility  never  attached  because  the 
mon^  ooght  to  have  been  paid  to  another, 
or  to  himself  as  receiver.  Xf  he  reoelTed  the 
money,  he  Is  liable  tot  it ;  but  not  so  with 
his  surety.  The  latter  Is  bound  by  flu  let- 
ter of  his  corenant,  and  his  llabtUty  cannot 
be  enlarged  without  his  consent  Now  it  is 
QDpareut  from  the  record  that  the  personal 
assets  have  been  accounted  for;  and  It  is 
equally  apparent  that  Bay,  In  his  settlement, 
was  charged  with  the  proceeds  of  the  sale 
of  this  land,  and  that  this  constituted  the 
basis  of  the  judgment  against  him,  and  it  is 
Immaterial  whether  paid  to  blm  by  the  pur- 
chaser, or  under  an  order  of  the  court,  the 
surety  Is  not  responsible  for  It  There  may 
be  some  conflict  in  the  proof  as  to  the  pay- 
ment of  debts  by  the  administrator  so  as  to 
exhaust  the  personal  assets ;  and,  while  we 
are  satisfied  the  personal  assets  were  ac- 
counted for  by  him,  this  court  In  a  suit  to 
enforce  the  judgment  obtained  against  the 
principal,  will  not  dissect  that  judgment  with 
a  view  of  finding  what  fragmentary  portions 
of  it  can  be  charged  to  the  account  of  tbe 
surety.  In  an  action  showing  the  liability 
of  the  surety  by  reason  of  the  failure  to  ac- 
count for  the  personalty,  such  questions  woald 
be  the  proper  subject  of  Inquiry." 

It  will  thus  be  seen  that  Speed  t.  Nelson, 
and  Stuart,  Becelver,  t.  Hathaway,  supra, 
sustain  the  text  above  quoted  to  tbe  effect 
that  tbe  surety  on  the  general  bond  of  an 
executor  la  not  liable  for  the  proceeds  of  the 
sale  of  land,  condng  to  the  hands  of  the  ex- 
ecutor. And,  while  not  bo  dlrecOy  in  ptOat, 
there  are  many  other  decisions  of  this  coart 
which  fully  recognized  the  rule  both  before 
and  after  tlie  decision  in  Stuart;  BeceiTer,  t. 
Hathaway,  snpra. 

Section  8838  of  the  Kentucky  Statutes  re- 
qtdrea  a  personal  r^resentative  to  give  a 
bond  with  surety  that  he  "will  fitlthfuUy  dis- 
charge all  tbe  duties  of  his  trust."  In  tbe 
case  at  bar  Hnmbrecht  gave  a  bond  by  which 
he  covMianted  that  "he  would  well  and  truly 
administer  according  to  law  the  goods,  chat- 
tels, credits  and  effects  that  may  come 
to  his  hands,  or  any  one  for  him  by  color  of 
his  office,  which  the  will  empowers  him  to 
sell,  and  make  a  just  and  true  accounting  of 
all  his  acts  and  doings  therein,  and  would 
further  well  and  truly  pay  and  deliver  ail 
the  legacies  specified  In  said  will  as  far  as 
the  goods,  chattels,  credits  and  other  effects 
would  extend."   And  be  further  covenanted 


(Ky. 

to  make  a  proper  distribution  of  any  sur- 
plus effects  to  the  persons  entitled  thereto. 

In  Warfleld  v.  Brand's  Adm'r,  13  Bush, 
94,  the  coart  said:  "The  liability  of  a  surety 
Is  always  to  be  measured  by  his  oovraant 
Grimes  v.  Clay,  4  Litt  6;  Oldham  v.  Collins, 
4  J.  J.  Marsh.  49 ;  Neely  v.  Merritt  9  Bush, 
346.  And  consequently  the  sureties  of  an 
executor  cannot  be  liable  for  any  other 
breach  than  that  of  the  1^1  duties  of  the 
executor.  Clay  &  Craig  t.  Hart  ^  Dana,  1 ; 
Speed's  Ex'r  v.  Nelson,  8  B.  Mon.  503;  Necly 
V.  Merritt  supra.  In  selling  land  in  obe- 
dience to  the  mandatory  directions  of  the 
testator,  or  In  pursuance  to  a  discretionary 
authorl^,  given  to  tbe  executors,  they  do 
not  act  In  virtue  of  their  office  of  executor, 
but  as  the  mere  donees  of  a  power,  i.  as 
trustees.  Conklln  v.  Egerton,  21  Wend.  436l 
And  It  Is  because  of  this  distinction  that 
prior  to  the  statute  of  1838  (Loughborough, 
239,  240)  It  was  uniformly  held  by  this  court 
that  the  sureties  of  an  executor  were  not 
liable  on  tbe  bonds  In  the  form  then  In  use 
for  the  proceeds  of  land  sold  by  their  princi- 
pal, under  power  given  In  the  will.  Helm 
V.  Darby,  3  Dana,  186;  Cloudas  v.  Adams, 
4  Dana,  603;  Speed  v.  Nelson,  supra." 

And,  while  It  seems  clear  that  the  act  of 
1838  was  passed  for  the  purpose  of  making 
the  bond  of  personal  representatives  embrace 
the  whole  duty  and  powers  of  such  an  officer. 
It  did  not  extend  that  duty  or  power,  and  the 
consequent  liability,  to  a  case  of  a  sale  of 
lands  under  a  judgment  of  court:  the  ex- 
tension only  embraced  sales  of  land  by  the 
executor  under  a  power  giving  him  authority 
to  make  the  sale.  This  fact  is  clearly  point- 
ed out  In  the  following  extract  from  the  opin- 
ion In  the  Brand  Case,  supra:  'TTbe  pro- 
visions of  these  statutes  rejecting  executo- 
rial bonds  seem  to  us  to  Indicate  an  InteutioD 
on  the  part  of  the  Legislature  to  extend  tbe 
limits  of  strictly  executorial  powers  and  du- 
ties ;  and  we  think  we  ought  In  taetberancH 
of  that  intratlon,  to  treat  all  those  powers 
and  duties  conferred  and  Imposed  by  tbe  will, 
the  faithful  exercise  and  performance  of 
whldi  are  secured  by  the  executorial  bond, 
and  which  pertain  to  the  settlem^t  ot  tbe 
estate  and  the  ascertainment  of  tbe  net 
amount  and  its  distribution,  according  to  the 
usual  course  of  administration,  among  those 
entitled  to  It  as  legal  executorial  powers  and 
duties,  and  all  others  as  trusts.  By  such  a 
construction  we  avoid  complications,  and  es- 
tablish a  standard  which,  though  It  may  not 
conform  to  the  doctrines  of  the  common  law, 
win  have  the  greater  merit  of  uniformity  and 
simplicity."  And  In  Heeter  v.  Jewell.  6 
Bush,  512,  the  court  further  said:  "General- 
ly, neither  the  duties  nor  responsibilities  of 
administrators  attach  to  lands,  except  with 
reference  to  rents  and  emblements  and  Inter- 
ests, less  than  freehold  estates ;  but  they  are 
charged  with  the  duty  of  administering  ^e 
goods,  chattels,  credits,  and  effects' of  their 
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intestates  (1  HevlBed  Statutes,  504),  which 
do  not  comprehend  more  than  general  per- 
sonal estate,  Inclndiug  choses  in  action  and 
chattels  real  (1  iiouvler's  Law  Diet  563). 
Clearly  then  the  proceeds  ot  the  land  which 
deseeaided  to  the  heirs  of  Brmnson  were  not 
assets  In  tb»  tiherllTs  hands  for  which  his 
sureties  were  responsible,  unless  the  Judicial 
coDTerslon  of  the  land  for  the  payment  of 
debts  bnpiesaed  Its  proceeds  with  that  char- 
acter. Bat  concedl^  that  br  the  sale  of  the 
land  its  proceeds  became  equitable  assets, 
subject  In  the  bands  of  the  court  to  ttie  pay- 
ment of  debts,  BtlU  they  were  only  eauitaUe^ 
not  1^1  assets;  and  the  bond  ot  a  personal 
representatiTe  binds  Us  sureties  only  for  le- 
gal assets,  as  was  held  by  this  court  in  the 
case  of  Clay    Hart,  7  Dana,  1." 

Again,  in  Harding  t.  Harding,  161  Ky. 
402,  152  S.  W.  261,  the  court  recognised  the 
rule  that  the  proceeds  of  Uie  sale  of  real  es- 
tate under  a  power,  to  pay  debts,  are  assets 
In  the  bands  ctf  the  executor;  the  court 
saying:  'The  testator,  by  his  ^rtll.  authoris- 
ed the  executor  of  the  will  to  sell  the  real  es- 
tate, and  bi  Tlew  of  the  condition  of  the  es- 
tate this  was  manifestly  necessary.  The  rule 
is  that  where  the  land  of  tbe  decedent  has 
been  sold  to  pay  debts  under  a  power  In  the 
win  the  proceeds  are  aasets  in  the  hands  of 
the  executor,  and  are  a  trust  fund  held  by 
bim  for  the  paymoit  of  debts.  Grlder  t. 
Payne,  9  Dana,  101;  Huldoon  t.  Crawford, 

14  Bush,  132;  Marrett  v.  Babb,  91  Ky.  90, 

15  S.  W.  4,  12  Ky.  Law  Bep.  6S2,  11  Am.  ft 
Eng.  Ency.  of  Law.  84;  18  Cyc.  ISO.  The 
proceeds  of  the  sale  of  the  real  estate  be- 
ing assets  In  the  hands  of  the  personal  rep- 
resentatlTe  for  the  payment  of  debts,  the 
interest  follows  the  lurlnclpal,  and  Is-alao  as- 
sets in  his  hands." 

But  in  all  these  cases  where  the  proceeds 
of  the  sale  of  land  have  been  held  to  be  as* 
sets  in  tbe  hands  of  the  personal  representa- 
tive for  which  his  bond  was  liable,  the  sale 
was  made  by  rlrtae  of  a  power  glren  by  the 
win. 

In  Cl^  T.  Hart,  7  Dana,  1,  the  distinction 
was  made  between  an  express  direction  and 
a  discretionary  power  to  sell  land;  It  be- 
ing held  that  in  tbe  latter  case  the  sureties 
are  not  liable,  although  in  the  former  case 
they  would  be. 

In  Emmons  r.  Gordon,  140  Mo.  490,  41  S. 
W.  998,  62  Am.  St  Rep.  734,  It  was  held  that 
the  surety  was  not  liable  for  the  proceeds  of 
land  sold  in  a  foreign  state  under  a  power 
conferred  by  the  will,  where  the  will  was 
not  probated  In  that  state. 

In  Beno  v.  Tyson,  24  Ind.  56,  it  was  held 
that  the  surety  was  not  liable  for  proceeds 
of  property  which  had  not  been  sold  under 
the  dixectitais  of  tbe  wllL 

Ukewlse,  ander  a  testamentary  power  to 
sell  real  estate  tor  the  purpose  of  a  rein- 
vestment, the  executor  acts  as  a  trustee,  and 
the  sureties  on  bis  administration  bond  are 
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not  liable.  People  t.  Huffman;  182  TtL  380, 
55  N.  E.  981. 

And  in  tbe  late  case  of  U.  S.  F.  ft  G.  Co. 
y.  RusseU,  141  Ky.  603.  IBS  S.  W.  572,  the 
court  said:  "The  perstmal  estate  of  a  de- 
oed^t  passes  to  his  personal  representative. 
The  land  and  all  that  passes  with  the  land 
passes  at  his  death  to  his  helra,  or*  if  he  dis- 
poses ctf  It  by  will  to  his  deriaeew  Unless  the 
land  is  devised  to  the  executor,  be  has  noth- 
li«  to  do  witii  it  ffls  -sureties  are  not  lia- 
ble for  rents  ot  Und.  Blaughtw  v.  Forman, 
2  T.  B.  Hon.  06;  Chambers  v.  Davis.  17  B. 
Mon.  684;  Hester  Jewell,  6  Bush,  510; 
Wilson  T.  Unselt  12  Bush,  215;  Shire  v. 
Johnson,  88  S.  W.  694,  18  Ky.  Law  Sep. 
863."  See,  also,  Ratterman  v.  Apperson,  141 
Ky.  821,  133  S.  W.  1006. 

In  the  case  at  bar,  Humbrecht  the  »ecn> 
tor,  had  no  authority  under  the  will  to  make 
this  sale;  be  did  not  claim  any  such  [wwer. 
On  the  contrary,  the  land  was  sold  under 
the  law  of  Oklahoma,  in  which  state  Hum- 
brecht as  executor,  bad  no  power  whatever. 
The  sale  was  made  upon  the  petition  of  Mar- 
shall, who  qualified  as  administrator  with 
tbe  will  annexed,  in  Oklahoma,  and  there 
gave  a  bond  for  the  faithful  performance  of 
his  duties.  And,  although  Humbrecht  exe- 
cuted a  bond  In  Kentucky  which.  It  has  been 
suggested,  Is  somewhat  broader  than  the 
bond  required  by  the  statute,  nevertheless 
neither  the  statute  nor  the  bond  enlarges 
the  power  of  tbe  executor  or  the  liability  of 
his  surety,  to  the  extent  of  holding  the  sure- 
ty liable  for  the  proceeds  of  the  sale  of  land. 
In  the  absence  of  a  powor.  Heeter  v.  Jewell, 
supra. 

The  reason  for  the  rule  is  apparent.  The 
executor's  rights  and  duties  b^ng  prescrib- 
ed by  the  law  and  the  will  under  ^hlch  he 
acts,  the  liability  of  tbe  surety  is  to  be  meas- 
ured by  that  standard;  otherwise  he  would 
be  wholly  unable  to  know  the  extent  of  his 
covraiant  The  surety  is  therefore  liable  only 
for  assets  which  the  executor  has  a  legal 
right  to  receive,  as  executor,  either  nnder 
the  law,  or  nnder  the  powers  conferred  upon 
him  by  the  will.  Tlie  rule  is  peculiarly  ap- 
plicable to  this  case,  where  the  land  belong- 
ing to  tbe  decedent  was  in  another  state,  and 
its  ownership  probably  unknown  to  the  sure- 
ty. If  an  executor  can  go  Into  a  foreign 
state  or  country  and  sell  land  or  collect  the 
purchase  price  thereof,  to  which  he  has  no 
legal  claim  and  thereby  make  bis  surety 
liable,  the  surety  is  helpless,  and  his  bond  a 
snare  to  entrap  him. 

We  conclude,  therefore,  upon  this  branch 
of  the  case,  that  the  court  erred  In  holding 
the  surety  liable  for  the  proceeds  of  the  sale 
of  the  Oklahoma  land. 

[4]  4.  Finally,  It  is  Insisted  that  the  court 
erred  in  giving  Maggie  Krans  a  Judgment  for 
$335,  or  for  any  sum  wbatever.  The  will 
gave  Maggie  Kraus  a  legacy  of  |800,  and. 
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after  tiw  encator  bad  Utt  the  state,  abe  ap> 
piled  to  Costtgan,  tlie  anrety,  demanding  the 
payment  of  her  legacy.  CosUgan,  afta*  mak- 
ing an  examlnatloa  of  the  asaeta  which  he 
was  advised  were  chargeable  against  him, 
and  comparing  them  with  the  debts  and  leg- 
ades,  estimated  Mrs.  Krans'  proportion  at 
$117.66.  He  offered  to  pa;  her  that  amount 
in  full  of  her  claim,  and  she  accepted  the 
offer;  whereupon  he  paid  her  that  amount  In 
full  of  all  claims  against  him,'  taking  her  re- 
ceipt therefor.  In  this  matter  Costigan  la 
sustained  by  the  evidence  of  Spence,  his  at* 
torney,  who  only  differs  from  Costigan  as 
to  the  amount  that  was  paid.  That,  how- 
ever, is  ImmaterlaL 

In  his  answer  Costigan  relied  upon  the  set- 
tlement, and  was  met  by  the  charge  that  It 
had  been  obtained  by  fraud.  No  attempt  was 
made  to  arold  It  by  a  plea  of  no  conslder- 
atlou.  And,  upon  the  issue  of  fraud,  there 
waa  no  evidence;  neither  Mrs.  Kraua  nor 
any  other  witness  having  testified  in  her  be- 
half upon  this  lasne. 

Under  tlie  proof,  therefore,  the  Batistactlon 
and  release  relied  upon  by  Goetlgan  must  be 
treated  as  established;  and,  that  being  tm^ 
he  owes  Mrs.  Krans  nothing.  So  mndi  of 
the  Judgment,  therefore,  as  permitted  Mrs. 
Krans  to  recover  anything,  was  erroneoos. 

The  Judgment  Is  affirmed  upon  the  cntas- 
ai^eal,  and  reversed  upon  the  appeal,  with 
instructions  to  enter  a  Judgm^t  in  accotd- 
anoe  with  this  opinion. 


HACKNEY  V.  JtJSTICB. 
(Court  of  Appeals  ^of  ^Kentucky.   May  22, 

1.  Elections  (|  26S*)—CoNTBn— Ballots— 
Pkesbbvation— Recount. 

Where  ballots  voted  at  an  electi(m  were 
strone,  bound,  sealed,  and  securely  locked  with 
the  t^y  sheet  and  ballot  stubs  in  the  ballot  box 
as  provided  by  Ky.  St.  {  1482,  the  fact  that 
none  of  the  ballots  except  &ve  questioned  or 
doubtful  ones  were  Inclosed  in  an  enveloiw  as 
required  by  such  section,  due  doubtless  *  to  a 
faUure  of  the  clerk  to  furnish  the  election  offi- 
cers with  the  required  envelope  or  envelopes,  did 
not  show  tbat  the  ballots  were  not  preserved  as 
required  by  law  so  as  to  preclude  a  recount  of 
them  in  an  election  contest;  It  appearing  that 
the  box  had  not  been  tampered  with  since  the 
election. 

[Ed.  Note.— For  other  cases,  see  Elections 
Cent  Dig.  S  231 ;  Dec.  Dig.  f  265.*] 

2.  Elections  (i  299*)— Contest— Ballots- 
Recount. 

Where  ballots  voted  at  an  election  have 
been  preserved  so  that  their  Identity  is  assured, 
they  may  be  recounted  during  a  contest,  and 
are  better  evidence  of  the  vote  cast  than  the 
returns. 

[Ed.  Note^For  other  cases,  see  Elections, 
Cent  Dig.  H  S06,  307;  Dec.  Dig.  (  299.*] 

8.  Elections   (}  198*)  —  Pbooidubb  —  Sub- 
stabtial  compuakcb. 

Substantial  compliance  by  election  officers 
wiUi  the  reqnlrementa  of  the  statute  regulating 

elections  Is  all  that  is  necessary,  and  mere  ii^ 


regularity  on  their  part  wffl  not  Joad^  the  ee^ 

ting  aside  of  the  election. 

[Ed.  Note.— For  other  cases, 
Cent  Dig.  S  170;  Dec.  Dig.  |  108.*] 

4.  ELBOTIONS  (S  230*)- CONTEffT— Bbibebt. 

Where  contestant  received  a  majority  of 
the  lecal  votes  cast  at  an  election  for  justice  of 
the  peace  In  a  magisterial  district,  tiie  election 
could  not  be  de  clared  void  because  it  was  proved 
that  many  votes  cast  for  contestee  had  been 
obtained  by  bribery. 

[Ed.  Note.— For  other  cases,  see  Ellections, 
Cent  Dig.  i  202;  Dec  Dig.  i  230.*] 

Appeal  from  Circuit  Court,  Pike  County. 

EHeetion  contest  by  3.  A.  Justice  against 
Emsy  Hackney.  Judgment  for  contestant, 
and  contestee  appeals.  Affirmed. 

A.  F.  Chllders  and  Roscoe  Tanover,  both 
of  Plkevllle,  for  appellant  X  B.  Chllders,  of 
Plkeville,  for  appellee. 

settle;  3.  At  the  November  election, 
1913,  the  appellant,  Emsy  Hackney,  and  the 
appellee,  J.  A.  Justice,  were  opp<^ng  candi- 
dates for  the  office  of.  justice  of  the  peace 
In  magisteTlal  district  No.  8  In  Pike  county; 
the  former  being  the  nominee  of  the  Bepub- 
Ucao  party,  and  the  latter  tite  nominee  of  the 
Democratic  party.  Magisterial  dlatrict  8  c<m- 
tains  two  voting  precincts,  lick  precinct  No. 
4,  and  Grapevine  prednct  Na  22.  According 
to  the  official  returns,  appellant  received  203 
and  appellee  116  votes  in  Lick  prednct,  which 
gave  appellajit  a  majority  In  that  precinct  of 
84  votes.  In  Grapevine  prednct  appellant  re- 
ceived 108  and  appellee  147  votes,  a  majority 
in  fluvor  at  the  latter  of  44  votes*  making 
appellant's  apparent  majority  In  the  magis- 
terial district  40  votes,  by  virtue  of  which  he 
received  his  certlflcate  of  electltm. 

Thereafter,  and  wltbln  tlie  ttme  fixed  by 
law,  appellee,  by  petition  filed  in  the  Pike 
circuit  court,  tusatnt^acfrntestfOrtheoffitt 
in  qneation  upon  numerous  grounds,  and 
among  them:  (1)  That,  by  fraud  or  mistake 
on  the  part  of  the  election  officers,  the  TOtes 
east  in  each  of  the  predncta  composlBg  the 
magisterial  district  were  not  properiy  or  le- 
gally counted  or  oertlfled;  that  appellee  r- 
ceived  many  more  votes  than  were  counted 
or  outlfied  for  him,  and  appdlant  many  less 
than  were  counted  and  certilled  for  him,  and 
that  a  tBlT  canvass  or  recount  of  the  votes 
as  cast  would  tdtow  that  appellee.  Instead  of 
appellant,  had  received  a  majority  of  all  the 
votes  cast  In  the  magtoterlal  district;  there- 
by entitling  Iilm  to  the  office;  ®  that  appd- 
iant,  and  others  acting  for  hlaa,  expended 
large  sums  of  money  in  bribing  voters  to 
vote  for  him  in  the  election,  and  Oiat  at  least 
25  voters  whose  votes  were  cast  and  counted 
for  appellant  In  Ltefc  prednct  and  an  equal 
number  whose  votes  were  cast  and  counted 
for  him  in  Grapevine  prednct  wrae  paid  in 
motu^  and  bribed  by  am>dlan^  or  others 
acting  for  him,  to  so  vote ;  that  the  rajection 
of  these  bribed  votes  would  of  Itself  ^ve  ap- 
pellee a  majority  of  the  votes  cast  in  the 
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magisterial  district,  and  entitle  him  to  tlie 
office  for  wblch  he  asd  appellant  ^rare  candi- 
dates. 

.^pp^ant'a  answer  apetdflcall;  contEOTert- 
ed  and  tbnefore  pnt  in  lame  the  gnmodB  of 
contest  alleged  in  the  petltlcni.  Uptu  tbe 
healing  of  the  contest  tbe  drcnit  conrt  caus* 
ed  a  recount  to  be  made  ot  tbe  ballots  in 
Uck  precinct  bf  oommlsslonera  appointed  for 
tbat  pozposa  The  recount  waa  made  in 
open  conrt^  and  In  flie  presence  of  tbe  par^ 
ties  to  the  contest  From  an  Inspection  of 
tbe  baUota,  tbe  recount  of  tbe  vote,  and  all 
the  evidence  appearing  In  tbe  recx>rd,  the 
clrcalt  court  readied  the  oonclnalon  that  ap- 
pellee had  been  l^Uy  elected  to  tbe  office 
of  Justice  of  Uie  peace  in  magisterial  district 
No.  8  by  a  majority  of  16  votes,  so,  by  the 
Judgment  rendered,  be  waa  given  tbe  office, 
and  appellant  directed  to  vacate  and  surren- 
der it  to  blm  with  all  tbe  records  thereof. 
The  contested  Emsy  Hackney,  being  dissat- 
isfied with  the  Judgment,  has  appealed. 

Tbe  contest  aside  from  the  charges  of 
bribery,  did  not  Bitect  tbe  election  in  Grape- 
vine prednct^  in  which  appellee  received  a 
majority  at  tbe  votes  cast;  It  being  agreed 
by  tbe  parties  tbAt  the  votes  as  cast  therdn 
were  properly  certified  by  the  election  oflElcera. 
The  contest  on  tbe  other  grounds  urged  were 
wholly  as  to  the  election  In  Xick  prednct, 
and.  in  arriving  at  the  conclusion  set  forth 
in  tbe  Judgment,  tbe  drcnit  court  refused  to 
sustain  the  charges  of  bribery  made  in  the 
petition  with  respect  to  either  prednct.  ez- 
presedng  the  opinion  tbat  tbe  evidence  in  sup- 
port thereof  was  not  suffldent  to  affect  tbe 
result  of  the  election  In  either,  and  resting 
the  Judgment  upon  tbe  ground  tbat  tbe  votes 
cast  in  the  Uck  product  had  not  been  legally 
counted  or  certified  by  tbe  election  officers  of 
that  prednct,  and  tbat  tbe  proper  recount 
made  by  the  commissioners  in  ttw  presence  of 
the  court,  and  by  its  direction,  so  reduced 
appellant's  majority  In  that  prednct  as  tbat 
it  was  overcome  by  appellee's  majority  in  the 
Grapevine  prednct,  thereby  giving  the  lat- 
ter the  majority  In  the  magisterial  district 
stated  in  the  Judgment,  and  entitling  blm  to 
tbe  office  In  contest 

Ihe  irregularities  and  errors  In  tbe  count 
and  certification  of  the  vote  In  Lick  prednct 
as  made  by  tbe  dection  officers  thereof,  as 
well  as  the  xoanner  In  which  the  recount  of 
the  votes  of  tbat  prednct  was  made  by  the 
commissioners  under  the  order  and  in  the 
presence  of  tbe  court,  are  fully  shown  by  the 
following  excerpt  from  the  opinion  and  Judg- 
ment of  tbe  court:  "Tbe  court  finds  from  the 
evidence  that  the  count  was  made  by  the 
officers  In  an  Irregular  way,  In  this,  the  of- 
ficers testify  that  they  divided  the  vote  or 
ballots  Into  different  piles,  and  two  of  the 
officers  eoimted  a  given  numt>er  of  ballots, 
while  tbe  other  two  counted  by  themselves. 
In  this  manner  the  vote  seems  to  have  been 
canvassed,  and  the  result  ascertained  by  add- 
ing the  figures  together  found  by  the  respec- 
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tive  oounten;  tlie  offleon  not  knowlsK  ex* 

cept  as  reported  to  each  other,  what  tbe  ac- 
tual vote  did  show.  A  motion  having  been 
for  a  recount,  and  proof  having  been  heard 
aa  to  the  integrity  ot  the  ballote;  same  were 
opened  in  tiie  presence  of  tbe  partlea  and 
connad  on  both  sides,  and  tbe  court  on  bis 
own  mothm  appointed  F.  T.  Hatcher,  George 
Flnson,  Jr.,  eadi  of  said  parties  bdng  per- 
sonally known  to  tbe  court  to  be  wdl  quali- 
fied to  perform  said  service,  and  appointed 
for  tbe  purpose  of  reprewmfing  tbe  Demo- 
cratic candidate  James  A.  Justice,  and  the 
court  on  his  own  motion  appointed  Bx  Coun- 
ty Attorney  O.  Bowles  and  Dr.  J.  D.  Ueade 
to  represent  the  Republican  candidate  party 
in  said  count  each  of  the  parties  being  pw* 
sonally  known  to  tbe  court  as  eminently  flt> 
ted  to  perform  said  service,  and  all  four  MC 
the  parties  so  appointed  bdng  known  to  the 
court  as  men  of  good  ability,  and  the  court, 
upon  an  inspection  of  the  ballots  in  the  pres- 
ence of  the  commissioners  and  the  parties, 
being  satisfied  that  the  ballots  had  been  well 
preserved,  ordered  said  commissioners  to  re- 
count said  ballots,  which  was  done  in  open 
court  ftbd  in  the  preaence  (tf  all  concerned. 
Tbe  commissleners.  In  tbe  preaenee  ot  Oie 
court,  carefully  examined  each  of  the  bal- 
lots and  found  the  following  rrault:  Tbat 
contestant  Jnstlce  received  139  votes;  that 
contestee  Hackney  received  104  votes.  The 
stub  book  from  said  prednct  and  certificate 
of  the  officers  were  oKamlned  as  part  of  tbe 
record  in  open  court,  and  the  certified  re- 
sult by  tbe  officers  of  tbe  election  sbowed 
that  the  contestant  received  116  votes  and 
contestee  20O  votes.  Tbe  atub  book  further 
showed  that  only  812  persons  voted  In 
said  prednct;  whereas,  the  officers  certify 
that  316  persons  voted  between  contest- 
ant and  contestecL  ^e  ballots,  as  shown 
in  the  recount  by  the  commissioners, 
show  that  308  ballots  were  cast  between  con- 
testant and  contestee.  Tbe  commissioners 
further  found  tbat  6  other  persons  had  vot- 
ed, as  shown  by  the  baUots,  4  of  whom  had 
voted  for  contestee  and  1  for  contestant  but 
tile  name  of  the  election  clerk  not  bdng  sign- 
ed thereon,  the  same  were  not  counted  by  the 
commissioners ;  but  tbe  court  is  of  tbe  opin- 
ion tbat  tbe  ballote  should  be  counted,  and 
now  counte  same,  because  a  voter  has  notii- 
lng>  to  do  with  the  preparation  of  his  ballot, 
and  the  derk,  by  oversight  or  failure  to  sign 
his  name  thereon,  cannot  disfranchise  the 
voter.  Tbe  5  votes  are  separated  from  the 
other  votes  and  placed  in  a  large  envelope 
and  indorsed  across  the  seal  thereof  by  tbe 
commissioners  In  red  ink.  The  court  having 
counted  4  of  said  ballote  for  Hackney  and  1 
for  Justice.  The  ballots,  except  In  a  few  in- 
stances, all  appear  to  have  been  voted  with 
a  stencil,  and  did  not  have  the  slightest  in- 
dication of  having  been  changed  in  the  least 
The  petition  alleges  that  contestant  received 
in  Grapevine  precinct  No.  22  147  votes,  and 
contestee  108  votes,  making  a  total  vote  In 
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the  two  prednets  of  287  tor  contestant,  aa 
abown  by  tbe  recount,  and  271  for  conteatee, 
as  shown  by  the  recoont,  the  answer  admit- 
ting Uie  correct  number  of  votes  In  Orape- 
Tlne  prednct,  which  makes  a  maiori^  for 
-contestee,  James  A.  Justice,  of  16  TOtes." 

[1]  The  facta  and  conclusions  stated  in  the 
above  quotation  from  the  opinion  and  judg- 
ment of  the  circuit  court  are  well  estab- 
lished by  the  evidence,  and  substantially 
the  only  ground  relied  on  by  appellant  for  a 
reversal  of  the  Judgment  is  that  there  should 
have  been  no  recount  of  the  ballots  from 
Lick  precinct,  and  this  contention  rests  upon 
the  claim  that  the  evidence  tails  to  show 
that  the  ballots  were  preserved  as  required 
by  law.  In  our  opinion  the  evidence  tnr^ 
niahes  no  support  to  this  ctmtention.  In  ttie 
matter  of  strins^ng,  binding,  and  sealing  the 
ballots,  and  securely  locking  them  with  the 
tally  sheet  and  ballot  stubs  In  the  ballot  box, 
there  was,  upon  the  part  of  the  election  offi- 
cers, a  substantial  compliance  with  the  provi- 
sions of  secUon  14^  Kentucky  Statutes.  It 
is  true  that  none  of  the  ballots,  except  6 
•questioned  or  doubtful  ones,  whidi  were 
passed  on  and  properly  counted  by  the  court, 
were  Inclosed  in  an  envelope  *as  required  by 
the  section,  supra ;  but  this  omission  n^Itsd, 
doubtless,  from  the  failure  of  the  county 
clerk  to  furnish  the  election  officers  the  re- 
quired envelt^  or  mvelopes,  and,  as  it  was 
apparent  from  the  court's  Inspection  of  the 
tuQlots  that  they  had  been  regularly  marked 
and  cast  by  the  voters,  though  Improperly 
counted  and  eertiaed  by  the  Section  officers, 
and  the  testimony  In  open  court  of  the  elec- 
tion officers  In  lick  prednct,  the  sherltT, 
his  deputies,  the  county  clerk,  in  whose  cus- 
tody the  ballot  box  was  properly  placed  and 
kept,  his  deputies,  and  others  having  appar- 
ent knowledge  on  the  subject,  showing  that 
the  ballot  box  had,  from  the  time  it  was 
locked  by  the  election  officers  until  opened 
by  the  court,  been  securely  locked,  and  the 
ballots  therdn  not  handled  or  tampered  with, 
it  is  manifest  that  in  requiring  a  recount  of 
the  vote  the  conrt  adopted  the  only  method 
that  could  safely  have  been  employed  to 
pn^rly  determine  whether  appellant  or  ap- 
pellee had  been  legally  elected  to  the  office  ot 
Justice  of  the  peace  in  magisterial  district 
Na  8. 

[2]  The  foregoing  facts  bring  this  confest 
within  the  rule  thus  stated  in  Edwards  v. 
Logan,  114  Ky.  812,  70  S.  W.  852,  24  Ky.  Law 
Rep.  1099,  as  follows:  "The  rule  may  be  stat- 
ed to  be  that,  where  the  ballots  are  preserved 
so  that  their  Identity  Is  assured,  they  can  be 
counted  during  the  contest;  and  they  are  un- 
doubtedly better  evidence  of  the  vote  oast 
than  the  returns,  and  should  prevail  where 
there  Is  a  dlfTerence.  Hughes  v.  Holman,  23 
Or.  481  [32  Pac.  298];  Owena  v.  State,  64 
Tex.  500;  People  v.  Holden,  28  Cal.  123.  But, 
before  a  recount  of  the  ballots  should  be  al- 
lowed to  rebut  the  presumption  of  the  eor- 
rectnesB  of  the  offldal  returns,  It  should  be 


proved  satlsfoctoiUy  that  tbs  ballots  bad  not 
been  tampered  with  since  the  election,  and 
that  tboee  offered  In  evldmce  are  the  tdentl- 
cal  ones  cast" 

In  MeBuen  Oar^,  128  Ky.  BS6,  06  8.  W. 
850,  29  Ky.  Law  Rep.  931,  we,  on  this  sub- 
ject, also  said:  "The  rule  in  this  state  is 
firmly  estatdlahed  that  in  an  Section  contest 
the  certificate  ot  the  precinct  officers  Is  pri- 
ma fade  evidence  of  the  correctness  of  thdr 
count;  but,  It  tSie  ballots  themselves  have 
been  lawfully  kept,  and  are  shown  not  to 
lave  been  tampered  with,  thm  they  must 
prevail  over  the  certifieatew  Bailey  v. 
Hurst,  118  Ky.  eeo  [68  S.  W.  867,  24  Ky.  Law 
Rep.  604];  Edwaxda  v.  Logan,  114  Ky.  312 
[70  S.  W.  862,  24  Ky.  Law  Rep.  1099;  Id., 
114  Ky.  312,  75  S.  W.  257,  25  Ky.  Law  Rep. 
435] ;  Hamilton  t.  Young  [81  S.  W.  682]  26 
Ky.  Law  Sep.  447.  •  •  •  It  Is  Insisted 
for  appelant  that  great  confidmoe  should  Ve 
placed  In  Oie  count  of  the  officers,  because, 
as  a  whole,  tfa^  were  composed  botii  ot  Dem- 
ocrates  ami  RepabUoans,  and  the  diallais- 
ers  and  Inspectore  of  the  respective  partleit 
were  there  and  partldpated  In  the  count,  and 
it  Is  hardly  pwslble  that  these  sevesi  men 
could  have  been  so  egreglonsly  mistakeo 
in  so  many  Instances;  and  it  must  be  con- 
fessed tbht  thrae  la  great  force  in  this  dalm. 
But,  on  the  other  hand,  it  must  not  be  for- 
gotten tlut  In  the  count  ot  the  votes  by  the 
officers  of  the  Section  all  do  not  participate 
In  every  part  of  the  count  Usually,  as  the 
evidence  shows  was  done  In  this  case,  one  of- 
ficer calls  off  the  ballots,  and  azu^er,  or 
others,  tabulate  tbent  It  requires  but  little 
&mlllarity  with  the  conduct  ot  elections  to 
realize  bow  easy  It  la  for  mistakes  to  creei* 
Into  the  offldal  count  at  the  end  of  the  daj. 
In  the  first  place  the  officers  have  been  on 
duty  for  many  hours,  and  are  usually  wear? 
with  the  duties  of  the  day  when  the  count 
commences.  The  judges  are  generally  elderl; 
men,  selected  tor  the  wisdom  which  ought 
to  come  with  age,  and  the  count  of  the  votes, 
as  In  the  case  at  bar,  usually  takes  place 
after  dark.  Often  the  li£^t  is  poor,  and  un- 
der these  drcumatances  It  can  readily  be 
seen  how  easy  It  is  for  an  old  man,  with  dini 
eyes  and  a  poor  light,  to  overlook  sporadic 
votes.  It  is  conceded  that,  In  races  other 
than  the  one  involved  here,  sevbral  mistakes 
were  made  in  the  count  of  the  officers,  so 
that  it  is  apparent  that  they  were  not  in- 
fallible, and  admitting,  as  Is  done  here,  that 
they  made  a  number  of  mistakes,  we  do  not 
sec  why  their  count  In  the  clerk's  race  should 
be  deemed  beyond  the  possibility  of  error." 

In  the  instant  case  the  recount  of  the  bal- 
lots of  the  Lick  precinct  disclosed  t>eyoiid 
doubt  the  errors  made  by  the  officers  of  elec- 
tion In  their  count  of  the  same  ballots  at  tbe 
close  of  the  election,  which  errors  were  aU 
committed  against  the  appellee,  as  stated  in 
the  Judgment  of  tbe  circuit  court  It  Is  not 
necessary  for  us  to  declare  that  these  errors 
were  Intentionally  or  fraudulently  made  br 
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the  election  officera  On  the  contrary,  we  in- 
cline to  the  oi^nion  tiwt  they  were  made  by 
mistake,  for  the  erldence  dunra  that  the 
coont  took  place  In  a  schotdbouae  near  the 
polling  place,  because  a  desk  waa  required 
upon  which  to  spread  the  ballots  and  tabu- 
late the  vote,  and  this  work  was  done  with  a 
poor  Ught,  nxtreorer,  it  further  appears  from 
the  evidence  that  the  etectton  oBcen  counted 
the  baUota  In  Om  manner  stated  In  tba 
ment;  Otat  Is:  "They  divided  the  vote  or 
ballots  Into  different  i^es;  two  of  tbe  offi- 
cers countlog  a  givoi  number  of  ballots, 
while  the  otiier  two.  counted  themselveB. 
In  this  manner  the  vote  seems  to  have  been 
canvassed,  and  the  result  ascertained  by  add- 
ing the  flgnies  together  found  by  the  respec- 
tive counters;  the  oflKcers  not  knowing,  ex- 
cept as  reported  to  each  other,  what  the  ac- 
tual vote  did  show."  Under  such  drcum- 
stances  it  Is  hardly  possible  that  the  count 
could  have  been  correctly  made. 

[3]  The  irr^nlaritieB  and  mistakes  shown 
by  the  evidence  to  have  attended  the  per- 
formance of  the  duties  imposed  upon  the 
election  officers  in  counting  the  votes  cast 
in  the  Lick  precinct,  certifying  the  result) 
and  returning  the  ballots,  did  not  vitiate  the 
election  In  that  prednct,  and,  being  of  such 
character  as  to  be  corrected  by  the  recount 
of  the  ballots  in  the  manner  adopted  by  the 
circuit  court,  no  reason  is  perceived  for  dis- 
turbing the  result  of  that  court's  action. 
Substantial  compliance  by  election  officers 
with  the  requirements  of  the  statute  is  all 
that  is  necessary ;  mere  irregularity  on  their 
part  wlU  not  give  cause  for  setting  aside  the 
election.  Craig  v.  Spltaer,  140  Ky.  466, 131  8. 
W.  264;  Anderson  v.  Wlnfree,  85  Ky.  597, 
4  S.  W.  351;  Cowan  v.  Prowse,  93  Ky.  156, 
19  S.  W.  407,  14  Ky.  Law  Eep.  273. 

[4]  We  deem  it  unnecessary  to  determine 
how  many  votes  were  received  by  appellant 
through  bribery,  for  ai^ellee's  right  to  the 
office  in  contest  must  have  been  declared,  if 
none  of  the  votes  cast  for  appellant  had  been 
secured  by  bribery,  because  of  bis  having  re- 
ceived a  majority  of  the  l^al  votes  cast  in 
magisterial  district  No.  8.  But,  lest  It  be 
thought  we  look  with  complacency  upon  the 
otEenae  of  bribery,  we  deem  it  prop^  to  say 
tbat  the  evidence  conclusively  shows  that  a 
very  considerable  sum  of  money  was  spent  In 
the  election  in  procuring  votes  for  appellant 
Ttie  evidence  does  not  directly  connect  him 
with  the  purchasing  of  these  votes ;  but  they 
were  purchased  in  his  behalf  by  bis  friends, 
who,  according  to  the  evidoice,  placed  that 
matter  under  the  management  of  one  Arthur 
Charles,  who  was  brought  from  Virginia  and 
furnished  the  money  for  that  purpose.  We 
think  It  manifest  tram  the  evidence  that  at 
least  OS  many  votes  were  purchased  for  ap- 
peUant  and  cast  for  him  as  the  petiltfon  al- 
leges he  thus  veoelvedL  On  the  other  hand, 
it  should  be  said  to  the  credit  of  appellee 


tbBt  the  evldskoe  falls  to  diow  that  any  of 
the  votes  cast  for  him  were  secured  through 
bribery.  We  canno^  however,  dedare  the 
elecUon  void  because  of  the  purchase  of 
votes  tbr  appellant,  as  to  do  so  would  deprive 
ajqpellee  of  the  office  In  contest,  notwith- 
standing his  election  thereto  by  unpurchased 
votes.  He  was  not  a  parly  to  nor  ben^dary 
of  any  of  the  bribery  conunitted,  and  fbr  that 
reason,  and  because  of  the  further  ta^  that 
he  received  a  clear  majority  of  the  votes 
cast,  ezclnalve  of  Uiose  of  any  persons  bribed, 
the  result  of  the  election  as  fkr  as  he  wias 
concerned  was  not  affected  1^  the  bribery. 
As  said  in  Motley  v.  "Vmson,  82  S.  W.  1023, 
26  Ky.  Law  Rep.  lOU:  "The  poUcy  of  the 
law  is  to  sustain  Sections.  All  of  our  rlgbts, 
however,  reach  back  to  and  are  based  upon  a 
free  ballot,  because  the  soverdgnty  la  in  the 
people.  If  the  source  becomes  muddy,  what 
flows  from  it  will  also  be  contaminated. 
Hence  It  follows  that,'  whenever  fraud  or 
bribery  so  far  enters  into  an  election  that  it 
is'  impossible  to  tell  who  has  been  elected  by 
the  1^1  votes,  it  Is  not  to  be  upheld."  Ford 
V.  Hopkins,  etc,  141  Ky.  181, 132  S.  W.  S42. 

After  all,  it  lies  with  the  grand  juries  and 
courts  of  the  counties  in  which  fraud  and 
bribery  In  elections  are  committed  to  deal 
with  and  destroy  these  evils ;  and  It  Is  to  be 
hoped  that  the  bribery  shown  in  this  case  to 
have  been  committed  in  the  election  of  1913 
in  magisterial  district  8  in  Pike  county  will 
receive  due  Investigation  at  the  hands  of 
these  instrumentalities  of  the  law,  In  order 
that  the  guilty  parties  may  be  brought  to 
punishment 

Judgment  affirmed. 


BASSBTT  V.  BASSRTT. 

(Court  of  Appeals  of  Kentucky.   May  21, 
1914.) 

1.  CONTBACTB     (J     2i5*)  —  WbITIHO  —  PBIOR 

Vebbal  Enqaqements. 

A  written  instrument,  granting  to  com- 
plainant an  option  to  share  egoally  with  de- 
fendant in  tbe  purchase  of  certain  land  on  his 
paying  one-half  of  the  purchase  price  and  one- 
half  ot  the  expenses,  interest,  costs,  and  taxes, 
merged  all  prior  verbal  n^tiatlons  between  tb» 
parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  Sfi  1129,  1130;  Dec  Dig.  i  245.-] 

2.  CoNTBACTB   (I  182*)— OoNBisiJOTiOH— Op- 
tion. 

A  written  instrament  recited  that,  where- 
as a  certain  cooperage  company  had  executed 
a  deed  to  defendant  conveying  certain  laud  for 
a  specified  som,  such  instrument  was  to  cer- 
tify that  complainant  was  to  pay  one-half  of  the 
purchase  price  and  one-half  of  all  expeDxea,  in- 
terest, costs,  and  taxes,  and  share  equally  with 
defendant  in  the  profits  arising  from  the  sale  of 
the  land,  and  siiare  equally  with  defendant  any 
losses  that  might  be  sustained.  Held,  that  such 
instrument  fihould  be  construed  as  giving  com- 
plainant an  option  only  to  share  in  the  profits 
and  losses  resulting  from  the  purchase  of  the 
land  on  complainants  contributing  one-half  of 
the  purchase  price,  expenses,  etc.,  as  the  same 
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wen  panble  nnder  th«  contn^  for  tli«  pnr- 
cbaBe  of  tbe  land,  and  not  as  entitling  com- 

ftlainant  to  an  equal  share  in  coasideration  ot 
oanins  his  credit  in  aasisting  defendant  to 
raise  the  moner  with  which  to  carry  out  the 
contract  with  the  Tendor,  and  pay  for  the  land 
out  of  the  proceeds  of  sales  thereof;  and  hence 
complainant,  never  having  made  any  contriba- 
tlon  to  the  parebase  price  and  expenses,  was 
not  entitled  to  share  In  the  property. 

[Ed.  Note.— For  other  cases,  see  Contractu^ 
Cent  Dig.  S3  840-851 ;  Dec.  Dig.  f  192.*] 

Appeal  from  Oircult  Court,  Grayson 
County. 

Suit  by  B.  J.  Bassett  against  E.  R.  Bassett 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Beversed,  with  directions  to  dismiss. 


(VBear  &  WlBlama,  of  Frankfort,  O.  W. 
Stone,  of  Leitchfleld,  and  I<.  A.  Faurest,  of 
Bllzabethtown,  for  appellant  H.  L.  James, 
and  Oeorge  Holbert,  both  of  Eaizabetbtown, 
for  appellee. 


OABROLL^  J.  3%e  appellee.  B.  7.  Bassett, 
in  1912  bnragbt  tlids  sntt  in  equity  against 
tbe  appelant,  E.  R  Bassett,  in  wbldi  he  av«v 
red  that  in  1909  he  and  B.  B.  Bassett  entered 
Into  a  Terbal  agreement  to,  and  did,  purchase 
certain  tracts  of  land  in  Grayson  county,  Ky., 
aggregating  2,660  acres,  deacritdng  it;  that 
E.  B.  Bassett,  fraudulently  and  knowingly, 
and  without  his  knowledge  or  consent,  had 
the  title  to  the  land  conveyed  to  himself, 
when  it  should  have  been  conveyed  to  both  of 
them  jointly  so  as  to  Invest  each  with  an 
undivided  one-half  Interest;  that  he  had, 
equally  and  jointly  with  E.  B.  Bassett,  as- 
sisted In  raising  and  secnrlng  the  purchase 
price,  and  contributed  equally  and  jointly 
with  him  in  paying  for  the  land;  that  when 
he  discovered  that  the  title  had  been  convey- 
ed to  E.  B.  Bassett  alone,  he  demanded  of 
him  some  acknowledgment  of  his  interest  In 
the  land,  and  thereupon  E.  B.  Bassett  execut- 
ed and  delivered  to  him  the  following  paper : 
"July  5,  1909.  Whereas  on  Hay  20, 1909.  the 
Cincinnati  Cooperage  Co.  made  a  deed  to  B. 
B.  Bassett  conveying  2,6S0  acres  Of  land  In 
Grayson  county,  Ky.,  for  the  sum  of  $8,925.- 
00:  Now  this  is  to  certify  that  B.  J.  Bassett 
Is  to  pay  one-half  of  said  purchase  price  of 
the  land  and  one-half  of  all  expense.  Interest 
and  costs  and  taxes,  and  to  share  equally 
with  E.  R.  Bassett  in  the  profits  arising  from 
the  sale  of  said  land  and  to  share  equally 
with  E.  R.  Bassett  in  any  losses  that  might 
be  snstalned."  He  further  averred  that  since 
the  purchase  of  the  land  E.  B.  Bassett  had 
sold  a  part  of  It,  and  prayed  for  a  reforma- 
tion of  the  deed  so  that  It  might  show  his  In- 
terest In  the  land,  for  a  settlement  of  the 
partnership,  and  a  sale  of  the  land  remain- 
ing unsold.  In  an  amended  petition,  filed 
after  all  the  evidence  In  the  case  had  been 
taken,  and  Cor  the  purpose,  as  averred,  of 
conforming  to  the  proof,  he  set  up  that  in 


Maj,  1909,  tlMiy  antered  Into  a  Tertal  part- 
nership agreonoit  under  and  tbe  term 
ot  whldi  they  were  to  porchaae  and  sell  for 
their  joint  accormt  the  land  described  in 
tbte  petlti<m;  that  tbe  land  was  tmnght  for 
the  purpose  of  being  sold,  and  they  trere  to 
shure  equally  in  the  profits  fluit  ml^t  be 
made,  and  bear  equally  any  losses  Oiat  mi^ 
be  sustained  in  the  Tentnre;  that  when  the 
parbiersbip  was  fonned,  Otej  agreed  upon  a 
plan  for  raising  the  money  with  wUcta  to 
make  the  cash  paymmta  on  the  land,  and  un- 
der tlds  agreement  each  of  tliem  was  to  assist 
in  raising  the  fund,  and  that  be  pofoimed 
his  part  of  tibe  agreemrat;  that  neither  of 
them  furnished  any  of  his  own  money  with 
whldi  to  make  the  payments,  but  Oiat 
through  tb^T  Joint  efforts  and  the  ose  of 
their  joint  credits,  ttie  money  to  make  the 
payments  was  secured.  The  amended  peti- 
tion was  controverted  of  lecord,  and  to  tbe 
original  petition  B.  B.  Bassett  filed  an  an- 
swer, in  which,  Bfber  denying  many  of  Qie 
averments  of  tl^  petition,  including  so  much 
of  it  as  averred  that  Qiere  was  a  verbal 
agreement  of  partnership  between  tl>^  he 
admitted  the  execution  of  the  writing  dated 
July  5,  1909,  but  averred  that  It  had  never 
been  accepted  by  B.  J.  Bassett;  that  the 
writing  was  executed  in  consideration  of  the 
agreement  of  R.  J.  Bassett  to  pay  one-half  of 
the  purchase  price  of  the  land,  and  one-half 
of  all  expense,  interest,  cost,  and  taxes,  and 
that  he  had  failed  to  pay  any  part  thereof; 
that  the  payment  of  these  sums  was  a  condi- 
tion precedent  to  his  acquiring  any  Interest 
in  the  land  and  to  his  liability  on  the  writ- 
ing, and  that  the  writing  was  in  fact  merely 
an  ofTer  to  allow  R.  3.  Bassett  to  acquire  an 
interest  In  the  land  by  tte  payment  of  tbe 
sums  stipulated  In  the  writing;  that  as  B.  J. 
Bassett  had  never  paid  anything,  the  writing 
never  became  binding,  end  therefore  he  was 
not  entitled  to  any  Interest  in  the  land.  A 
reply,  controverting  the  affirmative  matter 
In  the  answer,  completed  the  pleadings. 

It  will  be  observed  that  In  the  petition 
B.  J.  Bassett,  after  setting  up  the  verbal 
agreement  of  partnership  and  the  writing 
of  July  5th,  acknowledging  its  existence,  ex- 
pressly averred  that  he  "equally  and  Jointly 
and  with  the  said  defendant  assisted  in  rais- 
ing and  securing  the  money  to  pay  the  said 
purchase  price,  and  contributed  equally  and 
jointly  with  the  defendant  in  paying  for 
same";  while  in  the  amended  petition  he 
abandoned  the  theory  that  he  had  paid,  or 
oontritrated  to  pay,  any  part  of  the  purchase 
money  or  expenses  attending  the  transaction, 
and  put  his  right  of  recovery  upcm  the 
ground  that,  "by  the  terms  of  the  agreement, 
the  said  tract  of  land  was  bou^t  to  be 
thereafter  sold,  and  the  plaintiff  and  defend- 
ant were  to  share  equally  in  the  profits  that 
might  be  made,  or  any  losses  that  might  be 
sustained  in  the  venture;  that  tiny  at  said 
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time  agieed  npon  a  idan  for  tadalng  the  nKHHV 
wltli  which  to  make  cash  payments  on  the 
land,  and  under  said  agreement  each  of  them 
was  to  asBlat  In  lalaliv  said  fnnda;  that 
he,  plaintiff,  performed  hla  part  of  said  agree- 
ment, and  on  the  — —  day  of  Biay,  1908, 
as  such  partners  they  porchaaed  from  the 
Cincinnati  Oooperase  Oonqianr  the  laud; 
that  neither  the  plaintiff  nor  deftmrtant  fur- 
nished money  of  bis  own  with  whlcb  to  make 
the  payments,  or  any  payments,  bat  through 
their  joint  efltorts  and  the  use  of  their  joint 
credit  money  was  secured  with  which  to 
make  said  payments;  •  •  •  tiiat  th^e- 
after  on  hla  demand  the  defendant  prepared, 
executed,  signed,  and  dellTered  to  this  plain- 
tiff a  wilting  mentioned  In  the  original  peti- 
tltm,  and  that  said  writing  was  Intended  as 
an  acknowtedgmokt  of  the  prevloas  inrol 
contract  which  had  been  made  between  the 
plaintiff  and  dtfendant,  and  as  an  eridence 
thereof." 

The  record  sliows  without  coidiadlctlMi 
that  on  May  20,  1909,  tlie  land  was  conveyed 
to  El  R.  Bassett  for  the  consideration  of  $8,- 
925.  16,000  of  which  was  paid  in  cash,  and 
of  the  rehialnder,  $1,000  waa  to  be  paid  in 
60  days,  and  the  balance  in  equal  payments, 
dae  In  12  and  18  months,  and  further  shows 
that  the  writing  of  July  6th  was  executed 
and  dellT««d. 

R.  J.  Bassett  testified  very  positlTely  that 
a  TH-bal  contract  <rf  partnership  was  entered 
into  before  the  deed  was  made,  and  that  the 
writing  of  July  6th  was  «ecated  merely  for 
the  purpose  of  evidencing  the  parol  contract 
wbich  had  theretofore  been  made ;  while  B. 
R.  Bassett  la  equally  emphatic  in  tils  denial 
that  there  was  at  any  time  any  verbal  con- 
tract of  partnership  between  them,  and  in  bis 
assertion  that  the  writing  contained  the  only 
contract.  Belatlng  how  the  writing  of  July 
5th  came  to  be  executed,  B.  R.  Bassett  said: 
"After  I  had  gone  to  Cincinnati' and  made 
tbe  deal  with  the  Clneinnatl  Cooperage  Com- 
pany, bad  paid  the  purchase  price,  executed 
the  notes  for  the  deferred  payments,  and  got 
my  deed,  I  talked  to  a  good  many  people  in 
and  around  the  bank  about  what  a  good 
thing  I  had  in  the  purchase,  and  B.  J.  Bas- 
sett seemed  to  want  to  get  Into  it  I  thought 
that  if  he  would  perform  the  stlpulatlona  in 
this  writing  by  paying  one-half  the  purchase 
price  and  one-half  tbe  Interest,  taxes,  and 
costs,  that  it  would  make  money  matters 
with  me  easier,  and  I  might  be  able,  if  he 
would  comply  with  the  terps  of  this  contract, 
to  handle  other  deals  of  this  kind.  I  doubted 
his  ability  to  perform  bis  part  of  the  agree- 
ment, but  I  wrote  out  this  paper  and  gave  It 
to  hltii  some  two  months  after  tbe  deal  was 
made  with  the  Giudnnatt  Cooperage  Compa- 
ny. He  failed,  and  has  never  compiled  with 
any  of  the  terms  of  this  writing,  and  I  have 
treated  It  as  a  nuUlty  long  since.  •  •  •  The 
writing  presents  the  whole  contract  I  did 
not  tell  him  Anything.  Everything  that  was 


said  and  dons  la  tabmeaH  In  iSiat  wziting 

contract" 

B.  J.  BasMtt  related  as  foUowa  the  verbal 
oontxact  between  bbnedf  and  B.  B.  Baasett: 
"S.  B.  Basaett  came  to  me  and  told  me  of 
the  proposition  <tf  the  Cooporage  Company, 
and  that  U  I  would  he^  him  out  on  it^  we 
coold  make  at  least  $6,000  on  It  eadi.  I  told 
him  that  I  did  not  have  the  money,  and  he 
aald  fiiat  he  did  not  eltbw,  bat  if  I  could 
help  him  throngh  the  bank,  we  oonld  buy  it 
without  money  and  make  it  pay  for  itself. 
I  told  him  that  It  was  too  Mg  a  proposition, 
but  if  we  paid  $6,000  down  we  could  cotaln- 
ly  get  some  time  on  the  balance,  and  I  could 
handle  It  We  wrote  them  and  got  a  propo- 
sition of  $6,000  cash.  $1,000  in  00  daya,  and 
balance  in  12  and  18  montha.  B.  B.  Bassett 
wanted  me  to  take  a  note  c£  AlUarai,  due  in 
Is  months,  a  draft  on  the  Bank  of  Woodbum 
for  $1,200,  and  he  would  borrow  $600  from 
tbe  Otlaens'  Nati<Hial  Bank  of  Ix>ulsvlUe, 
and  me  take  bis  note  for  the  balance  until 
we  could  sell  the  land  and  take  up  these 
notes  with  tbe  proceeds.  He  thought  that  we 
could  dispose  ot  the  most  <tf  it  In  the  first 
year.  I  told  him  that  I  could  not  use  his 
notes,  but  could  take  his  note  and  exchange 
my  sister's  note  and  use  hers,  which  I  did. 
This  waa  B.  B.  Bassett's  proposition,  and  It 
was  carried  out  Q.  Where  and  wh^  was 
this  agreement  made?  A.  Made  in  the  bank 
Just  before  tbe  purchase  of  the  land.  Q. 
Was  it  reduced  to  writing?  A.  No,  sir.  Q. 
State  whether  or  not  anything  was  said  in 
that  agreement  as  to  what  interest  you  and 
the  defendant  were  to  have  in  this  land.  A. 
We  were  to  be  full  partus,  and  he  stated 
In  his  proposition  that  we  would  make  $6,000 
each.  Q.  Was  it  or  not  stated  and  agreed 
to  by  both  of  you  at  that  time  that  yon  were 
to  be  full  partners  In  this  landt  A.  Tes, 
sir." 

Tlie  following  questions  and  answers  give 
B.  J.  Bassett's  version  of  the  written  con- 
tract: "I  will  ask  yon,  Mr.  Bassett,  wbethw 
In  this  action  yon  depend  upon  a  contract 
as  stated  by  you  on  tbe  second  page  of  your 
deposition,  if  such  contract  was  made,  or  do 
you  depend  upon  a  contract  containing  a 
stipulation  as  set  out  in  said  writing  of  July 
6, 1909.  filed  with  your  petition  as  Bxhlblt  B, 

A.  I  depended  in  the  b^innlng  upon  the  ver- 
bal contract,  and  B.  R,  Basaett  at  my  re- 
quest gave  me  this  writtw  contract,  which  I 
considered  a  written  statement  of  tbe  first 
Q.  When  R  R.  Bassett  executed  that  paper 

B,  and  delivered  the  same  to  you.  dia  you  ac- 
cept It  on  the  Btipulattons  contained  in  the 
paper?  A.  I  requested  It  In  tbe  writing  to 
show  that  I  had  a  half  Interest  in  the  land 
according  to  the  original  agreemmb  It  was 

1  given  to  me  for  that  purpose,  and  I  so  under* 
stood  it  Q.  In  taking  that  paper  you  new 
intended  to  pay  halt  the  purchase  price  nam- 
ed ther^?  A.  I  Intended  to  psy  bslf  the 
purchase  price,  expenses,  and  everything  the 
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same  waj  tbat  B.  B.  Baasett  did,  oat  of  1117 
part  from  tlie  proceeds  of  the  land,  and  so 
understood  tliat  contract  marked  "B."  Q. 
If  that  was  the  understanding,  why  did  yon 
not  hare  Uiat  pat  In  the  writing?  A.  I  re- 
quested B.  B.  Bassett  to  give  me  a  wrlthig 
showing  thai;  and  he  gave  me  this  paper,  and 
asked  me  it  It  was  satisfactory.  I  under- 
stood that  It  showed  that,  and  so  undwstand 
It  yet,  and  E.  R.  Bassett  has  noTer  d«iled  It 
up  to  the  time  of  this  suit,  nor  questioned 
my  ownership.  He  prepared  the  writing 
himself,  and  I  conid  hare  had  any  change 
made  at  the  time  if  I  had  known  that  It  was 
necessary.  Q.  Then  I  nndovtaud  you  to 
mean  that  the  expression  In  that  paper, 
which  says,  *Tld8  la  to  certl^  that  B.  J.  Bas- 
sett is  to  pay  one-half  of  the  purchase  price 
of  the  land'  don't  mean  that,  bnt  was  to 
Interpreted  that  >the  land  was  to  be  paid  for 
out  of  the  proceeds  of  the  land  and  save  you 
and  him  from  paying  for  It?  A.  My  under- 
standing was  as  soon  as  we  got  the  land  in 
our  possession  we  were  to  begin  selling  It, 
and  I  was  to  raise  the  money  upon  the  notes 
and  make  It  pay  for  Itself,  which  I  did." 

[1  ]  On  this  evidence  the  first  question  that 
naturally  suggests  Itself  Is,  Was  the  verbal 
agreement,  made  aa  claimed  by  R.  J.  Bassett 
in  May,  1909,  before  the  land  was  purchas- 
ed, merged  In  the  writing  of  July  5th,  and 
did  that  writing  express  the  contract  between 
the  parties?  Another  related  question  Is,  If 
the  writing  did  express  the  contract,  has  R. 
J.  Bassett,  by  his  admitted  failure  to  perform 
the  conditions  of  the  written  contract,  for- 
feited, his  right  to  any  interest  in  this  land? 

There  is  no  chaise  or  Intimation  of  fraud 
or  mistake  In  the  execution  of  the  written 
contract,  and,  under  the  well-settled  rule  that 
all  prior  verbal  engagements  concerning  a 
contemplated  trade  between  the  parties  are 
to  be  treated  as  having  been  mei^ed  in  the 
writing  executed  by  them  after  the  verbal 
negotiations  have  ended,  we  think  there  can 
be  no  doubt  that  the  writing  of  July  Sth  must 
be  considered  as  containing  the  contract  be- 
tween these  parties.  Indeed  we  understand 
from  the  evidence  of  R.  J.  Bassett  that  he 
regards  this  writing  as  expressing  their  con- 
tract, and,  80  treating  the  case,  the  rights  of 
the  parties  are  to  be  determined  solely  by 
the  contract. 

t2]  Looking  at  the  matter  from  this  stand- 
point, the  issue  between  the  parties  as  to  the 
terms  of  the  contract  grows  oat  of  their  dif- 
ferent views  as  to  its  meaning.  B.  J.  Bas- 
sett says  that  his  understanding  of  the  writ- 
ing is  and  was  that  he  should  pay  his  one- 
half  of  the  purduse  price  and  other  expens- 
es and  costs  oat  of  the  proceeds  realised 
from  a  sale  of  the  land,  or,  as  he  expresses 
It,  "the  land  was  to  pay  for  itself."  In  oth- 
er words,  his  view  Is  that  he  was  not  expect- 
ed to  and  did  not  put  up  any  money  or  in- 
cur any  obligation  in  the  pandioae  of  the 
land,  bnt  en  account  of  the  assistance  be 


roidered  E.  R.  Bassett  in  secailm;  Oie  numey 
to  make  the  flrst  payment,  be  was  to  own  a 
half  interest  In  tbe  land  and  pay  bis  one- 
half  of  the  indebtedness  oat  of  the  iHroceeda 
of  ttie  land.  But  the  oonbftct  Is  not  fairly 
susceptible  of  this  Intorinetation.  It  ex- 
presdy  provides  tbat  "R.  J.  Bassett  Is  to  pay 
one-half  of  saftd  purchase  price  of  tiw  innd 
and  one-half  of  all  expuis^  interest  and 
costs  and  taxes,  and  to  share  eqaally  with  B. 
B.  Bassett  in  tbe  profits  arising  tnm  tlw 
sale  of  said  land."  We  do  not  find  In  the 
contract  anything  from  which  it  may  lea- 
Bonably  be  inferred  that  R.  J.  Bassett  was 
only  to  pay  his  one-half  oat  oC  Uie  pnMseeda 
of  the  land  whoieTer  It  might  be  sold.  1%ls 
contract  contanxdatea  tbat  each  of  ttae  pai^ 
ties  shall  bear  one-baU  of  tbe  expones  and 
pay  one*haU  the  purchase  price,  and  man- 
ifestly this  means  that  these  paymenta  were 
to  be  made  equally  when  they  wen  reqoized 
to  be  made.  It  seems  plain  that  if  E.  B. 
Bassett  paid,  ae  the  record  shows  that  he 
did,  all  the  porchaae  price  and  aU  tbe  ex- 
pense, R.  J.  Bassett  did  not  perform  the 
conditions  of  the  contract  by  which  he  was 
to  have  an  interest  In  the  land.  Aa  we  con- 
stme  this  writing,  it  submitted  to  R.  J.  Bas- 
set an  option,  giving  him  tne  right  to  pay 
one-half  the  purchase  price  and  one-half  the 
expense,  interest,  and  costs  and  taxes,  in  con- 
sideration of  which  he  was  to  have  an  eqnal 
interest  in  the  profits  with  E.  R.  Bassett,  or 
recognized  his  light  to  an  equal  Interest  when 
he  paid  his  part  of  the  price.  Whether  he 
had  an  interest  in  the  profits  or  not  depended 
on  his  election  to  accept  the  option  and  pay 
one-halt  of  the  purchase  price  and  one-half 
of  all  expenses,  Interest,  costs,  and  taxes, 
and  this  he  did  not  do.  There  is  no  condi- 
tion in  the  writing  conferring  upon  R.  j. 
Bassett  the  privilege  of  securing  an  Interest 
In  the  land  tn  consideratioQ  of  the  assistance 
he  rendered  E.  R.  Ba^ett  in  his  (E.  B.  Bas- 
sett's)  efforts  to  raise  the  money  to  pay  tbe 
purchase  price.  Nor  is  there  any  su^estlon 
in  the  writing  tbat,  In  consideration  of  this 
assistance,  R.  J.  Bassett  should  have  an  in- 
terest In  the  profits  that  might  be  realized 
from  a  sale  of  the  land.  Whatever  right  he 
might  have  had,  and  It  is  extremely  doubt- 
ful If  he  could  have  any,  to  an  interest  in 
this  land  under  tbe  verbal  arrangement  by 
which  he  agreed  to  use  his  position  as  a 
bank  officer  to  raise  money  by  lawfal  as  well 
as  nnlawfol,  or,  to  say  the  least,  questionable 
methods,  wexe  TOluntatUy  surrendered  when 
he  accosted  this  writing  as  the  contract. 

Patting  aside  as  irrelevant  all  the  talk  be- 
tween the  parties  prior  to  the  execation  of 
the  writing,  and  looking  to  tbla  writing  alfme 
as  containing  the  contract  between  them, 
we  are  unable  to  find  anything  In  It  that 
would  aothorize  as  to  give  B.  J.  Bassett  a 
one-half  interest  in  this  land.  He  baa  nerer 
made,  and,  as  we  understand  bis  evidence, 
does  not  feel  himself  nnder  any  obUcaCions 
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to  make,  any  payments  on  tbe  irarChase  price, 
or  In  detraying  other  expenses,  unless  he 
can  get  enough  out  of  tbe  proceeds  of  the 
land  to  enable  him  to  do  so.  In  short,  his 
whole  claim  to  an  interest  in  this  land  had 
its  origin  in  schemes  of  very  doubtful  pro- 
priety, by  which  he  undertook  to,  and  the 
record  shows  did,  asGlst  EL  B.  Bassett  in 
raising  the  money.  But  under  tbe  wrlttoi 
contract  these  efforts  and  this  assistance 
were  ignored,  and  his  rli^t  to  an  Interest 
in  the  land  put  entirely  upon  his  undertaking 
to  defray  one-half  of  the  exposes. 

A  great  deal  Is  said  in  the  record  about 
declarations  of  E.  B.  Bassett  in  which  he  rec- 
ognized R.  J.  Bassett  as  a  partner  In  the 
ownership  of  the  land;  but  such  ct.  these 
declarations  as  were  made  previous  to  the 
writing  are  not  competent,  and  the  oues 
subsequently  made  are  uot  inconsistent  with 
the  writing,  and  for,  this  reason  we  have  not 
considered  it  necessary  to  extend  ttils  opin- 
ion in  comments  on  this  evidence. 

It  Is  further  urged  that  if  this  wrltiug 
should  be  treated  as  an  option,  it  did  not 
fix  any  time  when  B.  X  Bassett  should  con- 
tribute his  part  of  the  money  necessary  to 
comply  with  tbe  terms  of  the  contract,  and 
therefore,  as  time  was  not  the  essence  of 
tbe  contract,  B.  J.  Bassett  had  a  reasonable 
time  in  which  to  pay  bis  part,  and  that 
when  he  has  paid  his  part  out  of  tbe  pro- 
ceeds of  the  sale  of  the  land,  this  payment 
will  be  a  compliance  with  the  contract  We 
do  not  find  ourselves  able  to  agree  with  this 
construction  of  the  contract.  It  seems  clear- 
ly to  contemplate  that  the  money  should  be 
contributed  as  needed.  But  aside  from  this 
there  Is  no  demand  In  either  the  pleadings 
or  evidence  upon  which  to  rest  a  right  of 
this  kind. 

Other  questions  than  the  one  we  have  dis- 
cussed have  been  presented  by  counsel,  but 
we  have  not  thought  it  necessary  to  discuss 
them,  because,  In  our  view  of  tbe  contract  be- 
tween these  parties,  after  a  full  and  careful 
consideration  of  the  record,  with  the  aid  of 
oral  argrument  as  well  as  briefs,  their  rights 
are  to  be  determined  by  the  writing,  and  up- 
on this  question  we  have  reached  the  con- 
clusion that  R.  J.  Bassett  is  not  entitled  to 
any  of  the  relief  songht 

Wherefore  the  Judgment  is  reversed,  with 
directions  to  dismiss  the  petition. 


IiOUISTtLIiE  LOZlEm  00.  v.  CUTT  OF 
LOUISVILLE. 
(Court  of  Appeals  of  Kentucky.   May  22,  1914.) 

Licenses  (i  11*)— Municipal  Obdinances— 
Occupation  Taxes. 

A  domestic  corporation,  engaged  In  tbe 
business  of  soliciting  orders  for  the  porchase  of 
automobiles  bom  foreign  manufactnrers,  and 
receiving  automobiles  to  fill  orders  for  delivery 
to  the  purchasers,  and  maintaininf;  a  place  of 
bnsinesB  for  the  sale  of  automobiles,  and  sell- 


loK  in  the  course  of  a  little  over  a  year  four 
automobiles  which  it  had  stored  in  its  larase, 
and  which  were  not  shipped  to  It  from  foreign 
manufacturers  for  delivery  to  purchasers  on 
prior  orders,  operated  by  reason  of  the  four 
sales,  a  garage  within  a  municipal  ordinance 
requiring  one  seeping  a  public  garage  in  which 
automobiles  are  kept  in  storage  or  for  sale  to 
pay  a  license,  though  the  machine  sold  had 
been  received  for  use  as  demonstrators,  and 
though  the  sales  were  made  because  the  ma- 
chines were  no  longer  serviceable  as  demon- 
strators. 

[Ed.  Note.— For  other  cases,  see  licensee 
Cent.  Dig.  81  18-20,  21 ;  Dec.  ^Dig.  S  ll.*l 

.^4^>eal  from  Circuit  Court,  JefTerson  Coun- 
ts.  Criminal  Branch. 

The  Louisville  Lozder  Company  was  con- 
victed of  violating  an  ordinance  of  tbe  City 
of  LoulsviUe  and  appeals.  Afflnned. 

Helm  &  Hdm,  of  Louisville,  for  appellant 
G.  W.  Hugglns,  of  Louisville,  for  appellee. 

CLAT,  C.  Defendant,  Louisville  Lozler 
Company,  was  fined  $50  in  the  Louisville  po- 
lice court  for  doing  business  In  violation  of 
tbe  general  license  ordinance  of  the  dty  of 
Louisville.  On  appeal  to  tbe  Jefferson  cir- 
cuit court,  criminal  division,  the  law  and 
facts  were  submitted  to  the  court,  and  a 
fine  of  $55  and  costs  was  imposed  on  de- 
fendant   Defendant  appeals. 

Section  99  of  the  General  License  Ordi- 
nance of  the  City  of  Louisville,  ratified  Sep- 
tember 17,  1908,  and  published  September 
23,  1908,  Is  as  follows:  "Each  person,  firm  or 
corporation  who  keeps  or  operates  a  public 
garage  in  which  automobiles  or  similar  ma- 
chines, driven  by  gasoline,  steam  or  elec- 
tricity, are  kept  in  storage  or  for  sale  or 
rent,  diall  pay  a  license  of  one  hundred  dol- 
lars per  year."  The  Ixiulsvllle  Lozier  Com- 
pany Is  a  corporation  organized  under  the 
laws  of  Kentucky,  wlOi  power  to  buy  and 
sell  autimiobiles,  and  rent  and  store  same. 
It  has  a  place  of  bnslnesB  in  the  city  of 
Louisville  on  the  north  side  of  Broadway 
betwe^  Fourth  and  Fifth  streets.  Accord- 
ing to  the  evidence  for  the  city  of  Louisville, 
the  defendant  has  stored  in  this  room  four 
machines — two  Loziers,  a  Pullman,  and  a 
Paige.  When  the  license  inspectors  calted  at 
bis  place  of  business,  tbe  agent  In  diarge 
offered  to  sell  each  and  all  of  these  cars  at 
a  stipulated  price,  and  to  give  Immediate  pos- 
session thereof.  It  was  also  shown  that 
the  place  of  business  bore  signs  Indicating 
that  it  was  a  place  where  automobiles  were 
kept  for  sale.  It  also  had  a  gasoline  tank, 
an  oil  tank,  and  a  washroom  for  the  pur- 
pose of  washing  automobiles. 

Defendant's  president  testified  that  the 
business  of  tbe  defendant  was  to  sell  cars 
as  the  agent  of  a  foreign  corporation.  Sales 
were  made  in  the  following  way:  After  a 
purchaser  ordered  a  car,  the  defendant 
would  send  in  the  order  to  the  factory.  In 
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doe  ooime  of  tbu  Qie  tkctory  would  ship  a 
car  from  ttw  factory  to  tbe  d(d!tfidant  vltti  a 
bill  of  lading,  and  the  defendant  would  tben 
take  the  car  from  tbe  fttf^t  station  and  de- 
llTer  it  to  the  parchaser.  Ihla  conatltuted 
the  main  boalness  of  the  defuidant.  The 
wltnesa  further  testified  that  defendant  need 
a  "demonstrator"  In  making  sales,  and  the 
sales  were  made  on  a  commlasion  basla.  At 
the  time  he  testffled  Pendant  was  the  agent 
for  the  Lozler  Company  of  Detroit,  the 
Chandler  Motor  Company  of  Ohio,  and  the 
Palmer-Singer  Motor  Company  of  New  York. 
Formerly  the  company  acted  as  the  agent  of 
the  Paige  Motor  Car  Company  of  Detroit, 
and  of  the  Pullman  Motor  Company  of 
Pennsylvania.  Defendant  never  had  but  two 
Paige  cars  during  its  agency  contract  with 
the  Paige  Motor  Company.  This  contract 
terminated  in  the  spring  of  1913.  The  two 
Paige  cars  were  used  as  demonstrators,  and 
were  not  on  hand  at  the  same  time.  De- 
fendant never  had  but  one  Pullman  car, 
which  was  also  used  as  a  demonstrator.  Its 
agency  for  the  Pullman  Motor  Company  ter- 
minated about  a  year  before  witness  testi- 
fied. Witness  further  stated  that  the  com- 
pany did  not  rent  or  hire  entomoblles.  It 
did  not  sell  tires  or  any  materials  or  sup- 
pUm  for  automobiles.  It  did  not  store  cars 
of  any  kind  for  any  one,  nor  did  it  wash  or 
repair  cars  for  any  one  except  itself.  The 
company  began  bnalneaa  in  April,  1913^  From 
that  tbne  up  to  the  institution  of  the  suit, 
it  had  sold  (mly  one  automobile,  which  it  had 
on  band  In  the  garag&  After  the  institu- 
tion of  thla  suit  it  sold  three  other  cars, 
%thlch  It  had  on  hand  as  demonstrators.  Of 
the  four  cars  thus  sold,  two  were  Paige  cars, 
one  a  Pnlhnan,  and  one  a  Losier.  The  Paiges 
and  Pullman  were  sold  because,  owing  to  the 
termination  of  the  agency  contract,  they 
were  of  no  further  use  as  demonstrators. 
Witness  further  testified  that,  with  the  ex- 
ception of  the  Lozler  cars,  he  would  sell  any 
cars  on  hand  If  given  a  reasonable  price  for 
them,  but,  being  demonstrators,  they  were 
not  for  sale,  or  advertised  for  sale. 

Defendant  Inslsta  that  It  la  not  Uable  for 
the  license  fee  on  two  grounds :  (1)  The  four 
isolated  sales  of  automobiles  on  hand  did  not 
constitute  the  doing  of  business  covered  by 
the  license  ordinance;  (2)  the  license  fee  In 
question  is  a  tax  on  the  occupation  or  busi- 
ness of  carrying  on  Interstate  commerce,  and 
therefore  unconstitutional  and  void. 

In  support  of  the  first  proposition  we  are 
dted  to  a  number  of  cases  holding  that  a 
single  act,  or  even  a  number  of  Isolated  acts, 
pertaining  to  a  particular  business,  do  not 
constitute  the  doing  of  or  carrying  on  of 
that  business  within  the  meaning  of  the  law 
imposing  a  license  tax.  Hays  v.  Common- 
wealth, 107  Ky.  655,  56  8.  W.  426,  21  Ky. 
Law  Rep.  1418;  Evers  v.  City  of  Mayfield, 
120  Ey.  78»  86  S.  W.  6»7»  27  Ky.  Law  Bep. 


481.  Hut  principle^  bowemr,  Is  oonflned  to 
cases  where  there  Is  no  Intention  <m  the  part 
of  Butih  person  to  oigage  In  muSk  boalneea 
Thus,  for  Instancy  if  a  flumer  shonld  effect 
a  sale  of  his  ned^bor^  real  estate  mider  a 
special  contract  by  whidi  he  should  receive 
a  commission  for  Meeting  the  sale,  this  sin- 
gle  act  would  not  make  him  liable  for  a  real 
estate  bnftez^  tax.-  So,  If  a  merdiant.  In 
hauling  goods  from  LoolsTllle  to  Anchorage^ 
shonld  mm  some  of  his  goods  to  a  stngle  par- 
ty, this  would  not  subject  him  to  a  penalty 
for  carrying  «i  ttte  bualnesB  of  a  peddle. 
Howevtt,  If  he  la  actnaUy  csigaged  In  a  par- 
tlcQlar  bnslnesa^  with  the  intentlai  of  carry- 
ing on  that  bmrtnees,  his  llabllItT'  for  a  license 
tax  cannot  be  made  to  depend  on  the  num- 
ber of  transactions  he  has,  or  the  number  of 
sales  he  makes.  In  the  present  case  the  de- 
fendant adverttsed  antonwUles  tor  ssle. 
Within  Uttle  over  a  year's  time  It  actually 
sold  four  automobiles  whldi  it  had  stored  in 
its  garage,  and  which  were  not  shipped  to  it 
from  other  states  to  be  dellTered  to  pnichas- 
ers  on  orders  preiionsly  tak^  Deftodant^i 
president  said  that  he  would  sell  any  car  on 
hand  except  a  Lozler,  and  the  license  Inspec- 
tors testified  to  the  fact  that  the  machines 
on  hand  were  aetoally  offered  for  sale. 
Manifestly  It  would  require  a  sale  of  fewer 
autouoblles  than  at  other  articles  leas  valu- 
able to  oonstitnte  the  carrying  on  of  sudti 
businesBL  Defmdant,  however,  argues  with 
great  force  that  the  demonstrators  were  not 
procured  for  the  purpose  of  sale,  but  only  to 
show  the  Intending  purchasers  the  character 
and  qualities  of  the  machines.  The  machinea 
were  not  kept  for  sale,  but  were  to  be  used 
aa  demonstrators.  The  sales  were  made  be- 
cause the  agency  contracts  had  terminated, 
and  tbe  demonstrators  were  no  longer  serv- 
iceable for  the  purpose  for  which  they  were 
procured.  To  a  certain  extent  this  may  be 
true,  and  yet  defendant's  intention  must  be 
determined  not  merely  by  the  statements  of 
its  president,  but  by  Its  subsequent  conduct 
Doubtless  defendant's  primary  purpose  in 
pundiaslng  the  cars  and  in  having  th^  on 
hand  was  to  use  them  as  demonstrators,  but 
the  fact  that  It  actually  sold  them  Justifies 
the  conclusion  that  It  intended  to  sell  them 
if,  as  a  matter  of  fact,  they  were  of  no  use 
as  demonstrators,  and  under  the  drcumstaDC- 
es  we  cannot  say  that  such  sales  did  not  con- 
stitute a  substantial  part  of  its  regular  busi- 
ness. On  the  contrary,  we  conclude  that  the 
evidence  Is  sufficient  to  show  that  defendant 
operated  a  public'  garage,  In  which  automo- 
biles not  previously  shipped  by  manufactur- 
ers doing  business  In  other  states,  to  be  de- 
livered to  purchasers  in  response  to  orders 
theretofore  taken  by  defendant  as  th^ 
agent,  were  kept  for  sale,  and  Is  therefore 
subject  to  the  license  tax  In  question. 

B^g  of  the  opinion  that  defoidant  was 
liable  for  the  license  tax  solely  on  account 
of  its  intrastate  buslneaa^  we  deem  It  annee> 
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«ssary  to  tUscius  the  qtiestlon  whether  or  not 
^fendanfs  buedBeBs  In  actijig  as  agent  In- 
selllng  and  delir^rins  machla«  for  mannfac- 
turers  In  other  states  to  purcbaBers,  on  or^ 
<3ers  pr^Tloosly  takai  by  it,  Is  Interstate 
commerce,  and  therefore  not  subject  to  the 
tmposiUoh  of  a  license  fee. 
Judgment  affirmed. 


WAUAOB  T.  COLUMBIA  GOAL  CO. 

<Court  of  Appeals  of  Kentucky.  May  21, 1914.) 
MA3TBB  Ann  Skbvant  (|  118*)  — Injubieb  to 
Servant— Absuud  Bisk. 

PlamtifE  was  employed  as  a  driver  to  hanl 
coal  from  the  drift  of  a  mine  to  the  tipple.  He 
had  been  employed  for  abont  8  months  prior 
to  an  accident,  and  had  been  over  the  track  and 
manipulated  a  switch  lever,  while  tiie  can  were 
in  motion,  about  60  times  a  day.  At  the  time 
«f  the  accident,  as  he  approached  ttie  first 
switch  going  from  the  tipple,  be  undertook  to 
adjost  it,  and  in  attempting  to  catch  the  lever 
lost  his  balance  and  fell  over  the  dde  of  the 
car.  While  trying  to  get  back  on  the  car,  he 
passed  a  post  abont  28  feet  from  the  switch, 
located  14  inches  from  the  track,  and,  while 
still  in  die  act  of  trying  to  r^in  bis  balance, 
be  was  canght  between  the  post  and  the  car 
and  thrown  to  the  ground,  and  recdved  the 
iojuries  complained  of.  While  it  was  customary 
to  adjnst  the  switch  while  the  car  was  in  motion, 
this  was  a  matter  which  plaintiff  did  accurding 
to  bis  own  judgment.  While  there  was  evidence 
that  the  levers  of  the  other  switches  were  from 
fliz  to  eight  Inches  longer  than  the  one  In  ques- 
tion, there  was  no  proof  that  the  lever  in  ques- 
tioD  was  too  short  for  the  purpose  for  which  it 
was  used,  or  that  it  was  defective  in  any  re- 
apeet,  nor  was  it  shown  that  the  post  was  bo 
near  the  track  as  to  make  it  dangerous  for 
the  driver  while  performing  his  dnties  In  the 
customary  way;  it  appearing  that  it  was  dan- 
gerous only  because  plaintiff  bad  lost  fais  bal- 
ance and,  while  swinging  out  over  the  car,  came 
in  contact  with  it.  Jaeld,  that  the  accident 
was  not  one  which  could  have  been  anticipated 
by  a  person  of  ordinary  prudence,  but  resulted 
entirely  from  plaintiff's  nnexpected  and  unnat- 
ural iwsition,  and  that  n^ligence  was  not 
shown. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  ff  1T7,  2(K,  209;  Dec.  Dig. 

i  lis.*] 

Appeal  from  Ckcnit  Court,  Bell  Coanty. 

Action  by  W.  M.  Wallace  against  the  Co* 
Inmbia  Coal  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

N.  J.  W^er,  of  Plnerille,  for  appellant 

GLAT,  C  In  tikis  aetlOD  for  damages  for 
personal  Injuries  by  plaintiff,  W.  M.  Wallace, 
against  defendant,  Columbia  Coal  Company, 
the  trial  conrt,  at  the  conclusion  of  plaintiff's 
evidence,  directed  a  verdict  in  favor  of  de- 
fendant. To  review  the  propriety  of  the 
court's  action,  plaintiff  appeals. 

The  evidence  shows  that  plaintiff,  at  the 
time  of  the  accident,  was  a  driver  in  defend- 
ant's employ,  and  was  engaged  In  hauling 
coal  from  the  drift  month  t^  the  tipple.  On 
the  route  there  was  a  main  track  and  side 
track.  He  was  the  only  employ^  engaged  In 
this  work.  He  claims  that  in  order  to  place 


the.  cars  on  the  proper  tracks,  and  to  save 
time  In  the  performance  of  bis  work,  he  had 
been  told  to  operate  and  adjust  the  switches 
along  the  tracks  by  means  of  levers  while  his 
mules  and  cars  were  In  motion.  On  May  31, 
1911,  plaintiff  was  making  a  trip  from  the 
tipple  to  the  drift  month  with  two  mules,  one 
in  front  of  the  other,  attached  to  8  empty 
coal  cars  which  were  from  34  Inches  to  4  feet 
high.  When  he  came  to  the  first  switch 
going  from  the  tipple,  he'  undertook  to  adjust 
the  switch  for  the  purpose  of  keeping  on  the 
main  track,  and  In  attempting  to  catch  the 
lever,  while  the  cars  were  In  motion,  lost  his 
balance  and  fell  over  the  side  of  the  car. 
While  trying  to  get  back  on  the  car  the  car 
passed  a  post  about  25  feet  from  the  switch. 
The  post  was  about  14  Indies  from  the  track. 
While  still  in  the  act  of  trying  to  regain  his 
balance,  he  was  caught  between  the  post  and 
the  car  and  thrown  to  the  ground,  and  re- 
ceived the  Injuries  of  which  he  complains. 
About  a  month  before  the  accident  plaintiff 
called  the  attention  of  Oxe  bank  boss  to  the 
fact  that  the  post  leaned  too  near  the  track, 
and  the  bank  boss  bad  It  fixed.  When  the 
accident  occurred,  plaintiff  was  sitting  on  the 
edge  of  the  front  end  of  the  car  with  his  feet 
Inside.  The  svrltc^  lerer  which  he  reached 
for  and  missed  was  carved  away  from  the 
track,  and  was  abont  38  inches  high.  The 
levers  at  the  other  switches  were  from  42  to 
44  inches  high.  When  on  the  big  cars  he  had 
to  stoop  over  to  reach  the  lever.  When  on 
tbe  small  cars  this  was  not  necessary.  On 
cross-examination  it  developed  that  jdalntlff 
nude  the  tr^  between  the  tipple  and  the  drift 
month  about  00  times  a  day.  Ha  manlpolat- 
ed  the  Batches,  Inclnding  the  one  in  question, 
every  time  he  passed  by.  On  cross-examina- 
tion witness  stated  tha^  as  ha  passed  by  with 
his  legs  and  feet  inside  the  car,  he  tried  to 
throw  the  swltdL  and  lost  his  balance^  While 
It  Is  customary  to  adjust  the  switch  while  the 
car  is  In  motion,  this  was  a  matter  which  he 
did  according  to  his  own  judgment  Be  bad 
a  right  to  atop  and  throw  the  switch  If  he 
desired.  He  took  the  idianees,  and  tried  to 
throw  the  switch  without  stopping.  It  was 
customary,  however,  not  to  stop,  and  that 
was  the  way  he  was  directed  to  do  the  work. 

It  will  be  observed  that  plaintiff  knew  of 
the  location  of  the  switch  lever  and  of  the 
[Mst.  He  used  the  lever  on  an  average  of  60 
times  a  day,  and  passed  by  the  post  the  same 
number  of  times.  It  was  necessary  for  the 
lever  to  be  curved  so  that  It  would  not  come 
Ip  contact  with  the  car.  Conceding  that  the 
top  of  the  car  was  four  feet  from  the  ground, 
the  lever  was  but  a  few  Inches  below  the  top. 
While  there  Is  proof  to  the  effect  that  the 
levers  on  the  other  switches  were  from  six 
to  eight  Inches  longer  than  the  one  on  the 
switch  where  the  accident  occurred,  neither 
the  plaintiff  nor  any  other  witness  testified 
ttiat  fbe  lever  in  qnestion  was  too  short  for 
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the  purpose  for  which  It  was  to  be  used.  Nor 
Is  it  shown  that  the  lever  was  defective  Id 
any  other  respect.  It  Is  Insisted  for  plaintiff 
that,  although  he  knew  of  the  location  of  the 
lever,  tbe  evidence  falls  to  show  that  he  ap- 
prehended the  danger  of  leaning  over  for  the 
purpose  of  taking  hold  of  the  lever.  We  can- 
not agree  with  this  contention.  Any  person 
of  ordinary  intelligoice  must  be  presumed  to 
know  that  If  he  has  his  feet  Inside  the  car, 
and  leans  out  too  lar,  he  Is  liable  to  lose  bis 
balance  and  falL  There  being  no  evidence 
■  that  the  lever  was  defective,  or  was  not  rea- 
sonably safe  for  use  under  the  particular  cir- 
cumstances, but  it  appearing  that  he  used  the 
lever  about  50  tiraes  a  day  for  a  period  of 
eight  months,  and  the  circumstances  being 
such  that  be  must  be  presumed  to  know  the 
danger  of  falling  if  he  lost  his  balance,  we 
conclude  that  the  risk  attending  the  use  of 
the  lever  was  one  ordinarily  Incident  to  his 
employment,  and  therefore  assumed  by  him. 
Nor  does  the  presence  of  the  post;  between 
which  and  tbe  car  he  was  caught,  alter  the 
case.  It  is  not  shovn  that  the  post  was  so 
near  the  track  as  to  make  it  dangerous  for 
the  driver  of  the  car,  while  performing  his 
duties  In  the  usual  and  customary  way.  It 
became  dangerous  In  this  instance  only  be- 
cause plalnUff  lost  his  balance  and,  while 
swinging  out  over  tbe  car,  came  in  contact 
with  it  The  acddent  was  not  one  that  could 
have  been  anticipated  by  a  person  of  ordinary 
prudence.  It  resulted  entirely  from  the  un- 
expected and  unnatural  position  of  plaintiff. 
Had  plaintiff  not  lost  his  balance,  and  there- 
by placed  himself  in  a  position  to  come  in 
contact  with  the  post,  the  accident  would  not 
have  occarted.  It  follows  that  a  peremptory 
In  fiiTor  of  the  defendant  was  properly  given. 
Judgment  affirmed. 


HALL  V.  HUFFMAN. 
(Court  of  Appeals  of  Kentucky.  Ma;  19,  1914.) 

1.  PiXADiNo  (§  433*)— PETrrioN  —  Defects — 
Cure  bt  Vebmct. 

A  petition  so  fatally  defective  as  not  to 
support  a  judgment  la  not  cored  by  a  verdict 
for  plaintiff. 

[Ed.  Note.— For  otber  eases,  see  Pleading, 
Cuit  Dig.  IS  1451-1477;  Dec.  Dig.  |  433.*] 

2.  LiBBI.  AND    SLARDEB   ((  80*)— PETITION— 
SUFFICIBNOT. 

A  {letitioQ  in  an  action  by  a  wife  for  slan- 
der, which  alleged  that  at  the  time  of  the  filing 
of  the  petition  she  was  tbe  wife  of  H..  and  that 
defendant  stated  of  her  and  concerninR  illain- 
tiff,  that  J.  bad  said  that  he  bad  cnckolded  the 
■aid  H„  but  wbich  does  not  show  that  she  was 
the  wife  of  H.  at  the  time  of  which  J.  spoke, 
states  no  cause  of  acdon. 

[Ed.  Note.— For  other  cases,  see  LUiel  and 
Slander,  GenL  Dig.  f|  184^186;  Dec  Dig.  | 
80.*] 

8.  PLUDXira  (|  S4*)— FEiixion— Gokbtbuc- 

TlOIf. 

A  petition  attacked  oa  demurrer  must  be 
ctmstmed  most  stron^y  against  the  {deader. 

[Ed.  Note,r-For  other  cases,  see  Pleading, 
Cent.  Dig.  IS  6H.  OS-74;  Dec  big.  i  84.*] 


4.  Libel  and  Slandeb  d  86*)--8ZiAin>BB0cs 
WoBDS— Innuendo. 

Tbe  natural  and  reasonable  meaning  of 
words  alleged  to  he  slanderous  cannot  be  tst- 
laiged  by  an  innaendo;  and,  where  the  words 
do  not  sound  in  slander,  no  meaning  introduced 
by  an  innuendo  will  make  them  actionable. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  H  206-208;  Dec  Dig.  | 
86*^  J 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Lee  Hall  against  Effie  Huffman. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.  Affirmed. 

J.  S.  Cltne,  of  PiknlUfl,  for  appdhut 
Butler  ft  Moore,  of  PikevlUe,  for  appeUee. 

NUNN,  J.  Lee  HaU,  the  wife  of  John 
Hall,  sued  Effle  Huffman  for  slander.  Tbe 
case  went  to  trial,  and  the  Jury  returned 
a  verdict  for  the  defendant.  She  appeals, 
complaining  of  numerous  errors  of  the  ooart 
below  in  the  introduction  and  rejection  of 
evidence,  and  also  as  to  the  instructions 
given. 

[1]  The  first  question,  however.  Is  as  to 
the  sufflclency  of  her  petition,  to  which  a  de- 
murrer was  overruled.  If  It  will  not  support  a 
Judgment,  the  verdict  a^nst  her  cannot  be 
said  to  cure  It,  and,  since  we  have  reached 
the  conclusion  that  her  petition  Is  fatally  de- 
fective, it  will  not  be  necessary  to  consider 
the  errors  she  complains  of. 

[J,  3]  Her  petition  Is  as  follows:  "The 
plaintiff,  Lee  Hall,  states  that  she  is  a  mar- 
ried woman,  the  wife  of  John  Hall ;  that  on 
the  day  of  — ■ — 1911,  the  defendant  Effle 
Huffman  In  Pike  county.  Ky.,  in  the  presence 
of  divers  persons,  falsely  and  malldousl; 
spoke  of  and  concerning  plaintiff  these 
words:  That  John  Hall  said  that  he  had 
cuckolded  her  husband,  John  Hall,  thereby 
meaning,  ahd  the  hearers  so  understood  it 
to  mean  that  jilalntiff  was  guilty  of  adultery; 
that  the  John  HaU  spoken  of  that  had  cuckold- 
ed her  husband  was  a  distant  relative  of  her 
husband,  to  plaintiff  damage  In  the  snm  of 
$5,000.  She  states  that  defendant  is  a  resi- 
dent of  Pike  county."  If  the  words  spoken 
have  reference  to  appellant,  they  'are  clearly 
actionable.  Townshend  on  Slander  and  Libel 
(3d  Ed.)  pages  206,  266.  According  to  Web- 
ster, a  cuckold  is  a  man  whose  wife  Is  un- 
faithful; the  husband  of  an  adulteress.  It  is 
explained  that  the  word  alludes  to  the  haUt 
of  the  female  cuckold,  which  lays  her  ^gs 
in  the  nests  of  other  birds  to  be  hatched  by 
them.  To  make  a  cuckold  of  a  man  Is  to 
seduce  his  wife,  and  in  order  to  determine 
the  sufficiency  of  the  petition,  it  is  only  nec- 
essary to  see  whether  plaintiff,  at  the  time 
she  alleges  the  words  were  spoken  by  John 
Hall  of  her  husband,  was  his  wife,  because 
in  only  that  way  can  it  be  said  that  tbe 
words  were  spoken  of  her,  and,  of  course,  U 
the  words  were  not  spoken  of  her,  she  has  no 
cause  of  action.  The  effect  of  her  petition  Is 
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that  at  the  time  It  was  fllecl  she  was  the 
wife  of  John  Hall,  and  that  the  defendant 
Effie  Huffman  "spoke  of  and  concerning 
plaintiff"  certain  words.  The  words  show 
that  they  had  direct  reference  to  her  hus- 
band. When  defendant  repeated  the  words 
that  John  Hall  said  he  had  cuckolded  her 
husband,  jQhn  Hall,  the  most  that  can  be 
said  is  that  she  was  merely  identl^lng  the 
John  Hall  who  had  been  imposed  upon,  bnt 
whetlier  the  plaintiff  was  the  wife  of  John 
Hall  at  the  time  he  was  Imposed  upon  does 
not  appear.  There  being  two  John  Halls 
connected  with  the  story  makes  this  theory 
all  the  more  reasonable ;  and,  in  this  view  of 
the  allegations,  it  does  not  necessarily  fol- 
low that  this  plaintiff  was  at  the  time  the 
wife  of  John  Hall,  and  therefore  the  adulter- 
ess. He  may  hare  been  married  before  his 
union  with  the  plaintiff ;  and,  so  far  as  any 
allegations  of  the  petition  are  concerned, 
the  words  spoken  of  J<An  Hall  may  have  re- 
ferred to  a  time  when  he  was  yet  in  mar- 
riage with  another  woman,  and  the  indirect 
charge  of  adultery  may  hare  bad  reference 
to  a  former  wife.  These  deductions  are  not 
strained  or  farfetched;  for,  in  consid^ng  a 
pleading  after  an  adverse  verdict,  the  same 
strict  rule  of  construction  ai^Hes  as  if  we 
were  testing  it  upon  demurrer  in  Qie  first 
place.  We  most  construe  it  most  strongly 
against  the  pleader. 

[4]  KTeither  will  the  allegation,  made  by 
way  of  Innuendo,  that  the  deCmdant  Intend- 
ed, and  the  hearers  understood  her  to  charge 
that  plaintiff  was  guilty  of  adultery  supply 
the  necessary  all^atiou  that  plaintiff  was 
the  wife  of  Hall  at  the  time  he  is  said 
to  have  been  Imposed  upon.  As  is  said  In  the 
case  of  Moore  v.  Johnson,  147  Ky.  S84,  144 
a  W.  "RS^  if  tiiera  la  any  prindEde  in  the 
law  of  slander  that  is  well  settled,  it  la  that 
the  natural  and  reasonable  meaning  of  words 
laid  cannot  be  enlarged  by  an  Innuendo. 
Townshend  on  Slander  and  Libel  (8d  Bd.)  S 
885,  says:  *'Zf  the  worda  before  the  Innuendo 
do  not  sound  in  slander,  no  meaning  produc- 
ed 1^  the  innuendo  irill  make  the  action 
maintainable,  for  It  Is  not  the  nature  of  an 
inuaendo  to  beget  u  action.  *  «  •  The 
ofllce  of  an  Immendo  Is  to  explain,  not  to 
extend  what  has  gone  before,  and  it  cannot 
enla^  the  meuilng  of  words,  unless  It  be 
connected  with  tome  matter  of  foot  eapreutv 
averreO."  Holt  v.  Asbby.  150  Ey.  G12,  160 
S.  W.  810;  Spears  v.  McCoy,  155  Ky.  1.  159 
S.  W.  610. 

Since  the  words  spok^  only  have  an  indi- 
rect reference  to  plabitlff 'a  husband,  and  to  be- 
come applicable  to  her  it  must  ai^ear  that 
she  was  his  wUe  at  the  time  be  was  said  to 
have  been  Imposed  upon,  and,  except  the 
Innuendo,  the  petition  being  absolutely  si- 
lent as  to  that  fact,  we  oontdude  that  it  states 
no  cause  of  action. 

*inie  judgment  of  the  lower  court  Is  there- 
fore atflrmed. 


BAIBD  «t  at  V.  PBEWITT. 
(Goort  of  Appeals  of  Kentucky.  May  12, 1914^ 

L  COKTIKnANCE  (f  6*)— RlQHT  TO  CoSTINU- 

ANCs— Time  to  Answeb. 

It  was  not  error  to  overrule  defendaoti' 
motlott  for  a  continaanee,  to  allow  them  to  file 
defense  aft«r  the  overraling  of  their  demur- 
rer, as  they  were  act  eotitled  to  a  coQtlnuance 
over  the  term,  though  they  should  have  been 
given  a  reascoiable  opportunity  to  tender  an  an- 
Bwer  during  the  term. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  H  6-11,  18,  SSTw.  117;  Dec.  Dig. 
I  6.«] 

2.  PLBAniNG  (I  288*)— SiONATUBS— ErpBCT  or 
Absbrob. 

The  failnre  of  plaintiff  or  his  attorneys  to 
sign  the  petition,  as  required  hj  Civ.  Code  Prac 
I  115,  made  it  defective,  but  not  fatally  so,  as  it 
could  be  remedied,  and,-  when  remedied,  it  dat- 
ed back  to  the  date  of  filing,  so  far  as  concerned 
the  requirement  that  an  answer  be  6lei  at  that 
term, 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  ||  854.  855,  867,  868;  Dec.  Dig.  j 
288.*] 

8.  PLXADinO  (SS  288,  290*)— SlONATDBB  AND 

VsBincATioit- ErvxcT  of  Absence. 

If  a  petition  la  not  rigned  or  verified,  the 
action  la  nevertheless  pending  from  the  filing 
thereof  and  issuance  of  summons  thereon,  though 
an  answer  is  not  due  nntil  the  petition  is  aigned. 

[Ed.  Note.— For  other  cases,  see  Pleadhig. 

4.  VBNDOB  AND  PUBCHASEB  ({  280*)— ReHB- 

DIE8  or  Vendob— Enfobcbuent  of  Lien— 

FXXADINQ. 

The  petition,  in  an  action  to  enforce  a 
vendor's  Hen,  must  set  forth  tiie  terms  of  the 
contract  in  full  or  in  substance;  If  convey- 
ance has  been  made  In  accordance  with  the 
contract,  that  fact  must  be  stated ;  and.  if  con- 
veyance has  not  been  made,  the  plaintiff  must 
allege  his  ability  and  readiness  to  so  convey. 

[Ed.  Note.— For  odier  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  ||  784-789,  791;  Dec 
Dig.  §  280.*] 

6.  Judicial  Sales  (§  13*)— Petitiok— Stat- 
ute— DivisiBiLTY  OF  Land  to  be  Sold. 
Under  the  express  terms  of  Civ.  Code  Prac. 
S  694,  before  orderinfj  a  sale  of  real  property, 
the  court  must  be  satisfied,  by  the  pleadings  or 
other  specified  means,  whether  it  can  be  di- 
vided without  materially  Impairing  its  value ; 
and,  where  the  description  does  not  abow  wheth- 
er it  is  divisible,  the  oetter  practice  is  to  allege 
such  facts  In  Uie  petition. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales.  Cent  Dig.  |  37;  Dec.  Dig.  j  13.*] 

6.  Liens  (S  22*)  —  Fobeclosube— Petition- 
Statute— Existence  OF  Other  Liens. 

Under  Civ.  Code  Prac.  |  694,  providing 
that  the  plaintiff,  in  an  action  to  enforce  a  lien 
on  real  property,  shall  state  in  his  petition  the 
Hens,  if  any.  held  by  others,  the  better  prac- 
tice, where  there  are  no  other  liens  known  to 
plaintiff,  is  to  state  that  fact  in  the  petition. 

[Ed.  Note.— For  other  cases,  see  liens,  Cent. 
Dig.  I  32;  Dec.  Dig.  I  22.*] 

7,  VENDOB  and  PUBCHAmB  380*)— Bbh- 

edies  of  Vendob^Enfobceubht  OF  Lien— 

Pleading. 

The  description  of  the  land«  In  a  petition 
to  enforce  a  vendor's  lien,  as .  a  tract  in  W. 
county,  near  W.,  being  the  tract  conveyed  by  a 
certain  recorded  deed,  except  two  acres  there- 
of, was  Insufficient  to  uphold  a  judgment  subject- 
ing the  land  to  the  satisfaction  of  the  lien,  as 
the  court  should  have  been  enabled  to  render 
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Judgment  withoat  reference  to  usj  paper  not 
a  part  of  tbe  record,  and  the  two  acres  exclud- 
ed should  have  been  set  out  so  they  could  be 
identified. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Parchaser,  Gent.  Dig.  H  784r-788,  791;  Dec 
Di«.  I  286.*] 

8.  Yendob  and  Pubohasbb  22*)— REQin- 

8ITES  AND  VaXJDITT  OF  COITTBAOT— DBBOBIP- 
TION'OF  PbOPEBTT. 

The  description  of  tha  land,  in  a  contract 
of  sale,  as  a  certain  tract  in  W.  count?,  about 
one  mile  northeast  of  W.,  with  a  reference  to 
a  certain  recorded  deed  for  a  full  description, 
was  sufficient  to  uphold  the  contract. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Porchaser,  Cent  Dig.  S  27;  Dec.  Dig.  I  22.*] 

9.  Husband  and  Wifb  (H  239*)— AonoHe— 
Enfobcino  liOtN— Pvbchabk  Monet— Jxtdg- 

KBNT. 

Where  the  purchaser's  wife  was  made  a 
defendant  to  the  vendor's  suit  to  enforce  his 
lien,  and  judgment  was  rendered  against  the 
defendants  for  the  balance  of  the  purchase 
price,  but  the  record  failed  to  show  that  the 
wife  siened  the  notes  or  was  in  any  way  lialde, 
the  judgment  was  erroneooB  as  to  her. 

[Ed.  Note.— For  other  ease*,  see  HusAiand  and 
Wife,  Cent.  Dig.  Sf  856,  860,  862.  983 ; 
Dec.  Dig.  S  23ff.*3  • 

Appeal  from  Olrcnit  Court,  Whitley 
County. 

Action  by  J.  F.  Prewitt  against  T.  T.  Balrd 
and  another.  From  a  Judgment  for  plaintUt, 
defendants  appeal.  Beveraed  and  remanded 
for  proceedings  consistent  with  opinion. 

R.  S.  Rose  and  R.  L.  Pope,  both  of  Wll- 
Uamsbiirs,  for  appellants.  Sharp  A  Smith, 
of  Wllllamsbnic  for  appellee. 

HANNAH,  J.  On  August  13,  1913,  J.  F. 
Prewitt  instituted  this  section  in  the  Whit- 
ley circuit  court  against  T.  Y.  Baird  and 
Ura.  T.  T.  Balrd,  to  enforce  a  lien  for  pur- 
chase money  upon  a  certain  tract  of  land 
in  Whitley  county,  which,  by  a  contract  en- 
tered Into  between  him  and  T.  Y.  Balrd  on 
February  24, 1911,  he  sold  and  agreed  to  con- 
vey to  Balrd  in  consideration  of  the  sum  of 
f8,900,  of  which  $600  was  [vaid  in  cash  at  the 
time  ot  the  execution  of  the  contract;  the 
remainder  of  the  consideration  being  evi- 
denced by  notes.  On  October  28, 1918,  a  mo* 
tion  for  a  rule  to  require  him  to  do  so  hav- 
iog  heen  entered  by  the  deCmdan^  the  plalo- 
tur  for  the  first  time  signed  the  petition; 
signature  thereof  by  dther  plaintiff  or  tals 
attorney  having  been  theretofore  omitted. 
On  October  24,  1918,  the  defendant  filed  a 
demurrer  to  the  petition,  and  the  cause  was 
submitted  on  the  demurrer.  On  October  25, 
1913,  the  court  orermled  the  demurrer ;  and 
thereupon  defendantB  moved  tiw  court  to  con- 
tinue the  case  and  allow  them  to  file  defense 
to  the  petition,  wtAth  motion  the  court  otw^ 
ruled;  and  judgment  waa  thereupon  entered 
In  plalntUTa  favor  against  the  defudants  for 
the  amount  of  .said  notes,  and  a  sale  ot  the 
land  was  ordered  In  iratlsfaction  tb^eof. 
These  steps  are  shown  only  In  the  judgment 
which,  in  part,  la  as  follows:  "This  cause 


being  submitted  to  the  court  on  the  general 

demurrer  to  the  petition  of  the  plaintiff, 
and  the  court,  being  advised,  overruled  said 
demurrer,  to  which  the  defendants  at  the 
time  excepted  and  objected.  Thereupon  the 
defendants  moved  the  court  to  continue  the 
case  and  allow  them  to  file  their  defense  to 
the  petition,  and  the  court  after  considering 
said  motion  for  a  continuance,  and  being  ad- 
vised, overruled  same,  to  which  defendant 
at  the  time  objected  and  excepted,  and  di- 
rected that  judgment  go  against  the  defend- 
ants for  the  amount  sued  for,  to  which  the 
defendants  also  objected  and  excepted  at  the 
time.  It  Is  ordered  and  adjudged  by  the 
court,"  etc. 

[1]  1.  Appellants  complain  that  the  court 
erred  In  overruling  the  motion  for  a  contin- 
uance and  to  allow  defense  to  be  filed  to  the 
action.  Appellants,  as  a  matter  of  right, 
were  not  entitled  to  a  continuance  for  the 
term,  but  should  have  been  given  a  reason- 
able opportunity  to  tender  an  answer  during 
the  term.  However,  the  record  does  not 
show  that  any  answer  was  tendered,  and  the 
ruling  of  the  court  was  therefore  proper  upon 
the  face  of  the  record. 

[2]  2.  It  Is  also  claimed  by  appellants  that 
the  court  erred  in  rendering  judgment  on 
October  25,  1913,  for  the  reason  that,  al- 
though the  petition  was  filed  on  August  8, 
1913,  It  was  not' signed  by  the  plaintiff  or  his 
attorney  until  October  23d,  and  that,  nntil 
the  petition  was  so  signed.  It  was  not  a  pe- 
tition. 

Section  116  of  the  Civil  Code  requires  that 
pleadings  must  be  signed  by  the  parties  who 
file  them  or  by  their  attorney;  and  the  pe- 
tition was  defective,  but  not  fatally  so.  It 
was  still  a  petition,  and  the  failure  to  sign 
it  could  be  remedied,  and,  when  remedied, 
related  back  to  the  date  of  the  filing  there- 
of, so  far  as  it  affects  the  question  of  re- 
quiring an  answer  to  be  filed  at  that  term  of 
the  court 

Section  116  of  the  Civil  Code  provides  that 
certain  pleadli^  shall  be  verified,  but  by 
section  117  It  Is  provided  that  failure  to 
verify  a  petition  required  to  be  verified  Is 
oot  ground  for  dismissal  for  want  of  veri- 
fication, if  the  petition  be  verified  on  or  be- 
fore the  calling  ot  the  case  for  trial.  A  fail- 
ure to  sign  the  petition  may  be  remedied  in 
like  manner. 

[8]  In  City  of  Dayton  t.  Hlrth,  121  Ky.  48, 
87  S.  W.  1136,  27  Ky.  Law  Rep.  1209,  It  was 
held  that,  notwithstanding  a  ftllure  to  verify 
the  petition,  the  action  was  pending  from  the 
date  of  the  filing  thereof  and  Issual  of  sum- 
mons thereon.  By  analogy.  If  the  petition 
Is  unsigned,  the  action  la  neverthelea  pend- 
ing from  the  filing  thereof  and  lamal  of 
summons  thereon,  although  an  answer  la  not 
due  until  the  petition  Is  so  signed. 

8.  It  is  also  insisted  by  ai^^lants  that  the 
court  erred  In  overruling  the  d«nurrer  to  the 
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petition;  and  In  this  contention  this  court 
concurs. 

[4]  In  an  action  to  enforce  a  vendor's  lien, 
the  petition  must  set  forth  the  terms  of  the 
contract  In  full  or  In  substance;  if  convey- 
ance has  been  made  in  accordance  with  the 
contract,  that  fiict  should  be  stated ;  if  con- 
veyance has  not  been  made,  the  plaintiff  must 
allege  tila  ability  and  readiness  to  so  convey. 
JeCTerson's  Adm'r  v.  Wilson,  4  Ky.  Law  Rep. 
ffiZ6;  Saunders  v.  Saunders,  4  Ey.  Law  Bep. 
626 ;  Barnes  v.  Bennett,  S  Ky.  Law  Rep.  865 ; 
Bullock  V.  Qraham,  87  Ky.  120,  7  S.  W. 
889,  9  Ky.  Law  Rep.  1004;  Moore  v.  Mox- 
ley's  Adm'r,  39  8.  W.  420,  19  Ky.  Law  Rep. 
160;  Bybee  v.  Smith,  88  Ky.  648,  11  S.  W. 
722,  U  Ky.  Law  Rep.  163.  The  petition  fftlls 
to  make  this  essential  allegation,  of  convey- 
ance or  readiness  and  ability  to  convey  ac- 
cording to  the  terms  of  the  contract. 

[B]  4.  CivU  Code,  f  694.  provides  that: 
"Before  ordering  a  sale  of  real  property  for 
the  payment  of  debt,  the  court  must  be  satle- 
fied  by  the  pleadings,  by  an  agreement  of  the 
parties,  hy  affidavits  filed,  or  by  a  report  of  a 
commissioner  or  commissioners,  whether  or 
not  the  property  can  be  divided  without  ma- 
terially impairing  Its  value." 

In  Sears  v.  Henry,  13  Bush,  413,  this 
court  said:  "We  do  not  construe  this  section 
as  requiring  an  allegation  to  be  made  in  the 
pleading  to  the  eCrect  that  the  property  is 
divisible  or  Indivisible.  If  the  court  Is  satis- 
fied, from  the  character  of  the  boundary,  or 
the  number  of  acres  in  the  tract,  as  described 
in  the  pleadings,  that  a  division  can  be  had 
of  the  land,  It  is  all  that  is  required." 

Neither  the  petition  nor  exhibit  filed  there- 
with describes  the  land  or  gives  the  number 
of  acres  In  the  boundary,  and  there  is  noth- 
ing In  the  record  by  which  the  court  can 
form  an  opinion  as  to  whether  the  property 
is  divisible  or  not  We  think  that  where,  as 
in  this  case,  the  description  of  the  land 
sought  to  be  subjected,  as  given  In  the  peti- 
tion, does  not  show  whether  the  property  Is 
divisible,  the  better  practice  would  be  to 
state  the  facts  In  that  respect  in  the  peti- 
tion. Before  ordering  a  sale  of  the  land, 
the  court  must  be  satisfied  concerning  that 
inatter  in  some  way ;  and  It  Is  always  advis- 
able to  make  the  allegation  in  the  petition. 

[I]  This  same  observation  applies  to  the 
existence  of  other  Hens  upon  the  property 
Bought  to  be  subjected. ,  Section  694  of  the 
Civil  Code  provides  that  the  plainticr,  In  an 
action  to  enforce  a  lien  on  real  property, 
shall  state  In  his  petition  the  liens,  if  any, 
which  are  held  thereon  by  others.  The  bet- 
ter practice,  where  there  are  no  other  Hens 
known  to  the  plaintiff.  Is  to  state  tiiat  fact 
In  the  petition.  The  petition  herein  falls  to 
do  this. 

[7]  6.  The  description  of  the  land  sought 
to  be  subjected,  as  set  out  in  the  petition,  is 
as  follows:  "A  tract  of  land  in  Whitley  coun- 
ty, Kentucky,  and  near  Williamsburg,  It  be- 


ing the  same  tract  of  laud  conveyed  to  J.  F. 
Prewltt  by  deed  recorded  in  Deed  Book  59, 
page  412,  in  the  clerk's  oflOce  of  the  Whitley 
county  court,  excepting  therefrom  two  acres 
heretofore  sold." 

[8]  The  description  contained  in  the  con- 
tract filed  with  the  petition  is  as  follows:  "A 
certain  tract  of  land  situated  and  being  In 
Whitley  county,  Kentudcy,  about  one  mile 
northeast  of  Williamsburg,  and  for  a  full  and 
complete  description  of  same,  reference  Is 
hereby  made  to  a  deed  of  conveyance  from 
E.  8.  Davis  and  others  to  said  Prewltt,  which 
deed  is  recorded  In  the  clerk's  office  of  the 
Whitley  county  court  In  Deed  Book  59,  at 
pag^  412,  excepting  from  said  boundary  two 
acres  of  land  heretofore  sold  by  me  to  Cecil 
Prewltt,  and  which  said  two  acres  has  hertf- 
tofore  been  surveyed  and  set  apart  to  him." 

The  description  of  the  land  in  the  petition 
is  suffldent  to  uphold  the  contract,  but  it  is 
not  sufficient  to  support  a  Judgment  subject- 
ing the  land  to  the  satisfaction  of  a  lien  for 
purchase  money.  The  petition  should  con- 
tain a  description  of  the  property  sufficiently 
definite  to  enable  the  court  to  render  Judg- 
ment without  reference  to  any  paper  not 
made  a  part  of  the  record;  and  the  exclu- 
sion mentioned  should  also  be  set  out  with 
such  accuracy  as  to  enable  It  to  be  identified. 
The  petition  was  fatally  defective ;  and  the 
court  should  have  sustained  the  demurrer 
to  It 

[9]  6.  Another  serious  error  appears  In  the 
record.  The  name  of  Mrs.  T.  Y.  Baird  ap- 
pears In  the  caption  of  the  petition  and  In 
the  caption  of  the  Judgment  as  a  defendant ; 
and  the  Judgment  Is  in  part  In  this  language: 
"It  is  ordered  and  adjudged  by  the  court 
that  the  plaintiff,  J.  T.  Prewltt,  recover  of 
the  defendants  the  sum  of  $3,944,  together 
with  interest,"  etc.  Just  why  Mrs.  Baird 
was  made  a  party  defendant  does  not  appear, 
as  there  is  no  allegation  in  the  petition  show- 
ing that  she  signed  the  notes  or  Is  In  any 
way  bound  therefor.  The  language  of  the 
Judgment  includes  a  recovery  against  her  for 
the  amount  of  the  notes  sued  on,  and,  as  the 
records  fall  to  show  that  she  Is  In  any  way 
liable  for  any  part  of  said  amount,  the  judg- 
ment is  erroneous  as  to  her. 

The  Judgment  la  reversed,  and  cause  re- 
manded for  proceedings  conalatent  with  this 
opinion. 


BRADLBT  t.  BBADLBrS  ADftTR  et  al. 

<CoQrt  of  Appeals  of  Kentucky.  May  19, 1914.) 

1.  Husband  and  Wm  (|  138*}— Sbouiutt 
POE  Husband— Contbacts—Vauditt— Lim- 
itations. 

A  verbal  agreement  by  a  husbaad  to  keep 
In  force  a  morteage  executed  by  bis  wife  as 
security  for  a  debt  due  from  him  is  not  binding 
on  her,  and  she  may  rely  on  Ibnftations  in  de- 
fense of  a  suit  to  forecloae  the  mortage. 

[Ed.  Note^For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  if  524-C37 ;  Dec.  Dig.  |  18&*] 
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8.  Husband  ahi^  Wife  ^  138*)— Mosigaox 

MB  SKCtTBTFT  FOE  HU8BARI>— OoiTTRAOrS— 
YAZJDITT— LnOTATIONS. 

A  wife  execntlDg  s  mortsag«  of  ber  proper^ 
tr  to  secure  a  surety  of  her  hasbond  ii  not 
bound  by  any  agreement  withoat  her  consent  be- 
tween the  husband  and  the  surety,  whereby  a 
cosurety  shall  bsTe  the  benefit  of  the  mortgage, 
and  the  agreement  does  not  stop  the  running  of 
limitations  in  her  favor. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  SS  024-637 ;  Dec  Dig.  1 138.*] 

A&peal  from  Circuit  Court,  Scott  Coanty. 

Action  by  A.  M.  Bradley  against  Emily 
Bradley's  administrator  and  others.  From 
a  Judgment  daiytng  rell^  plaintiff  appeals. 
Affirmed. 

Tomlin  ft  Teat,  of  Walton,  Cor  appellant 
■Bradley  &  Bradl^,  of  Georgetown,  for  ap- 
pellees. 

CARROLL^  J.  Emily  M.  Bradley  died 
intestate  In  July,  1910,  and  this  was  a  suit 
to  settle  her  estate  and  sell  a  house  and  lot 
to  pay  her  debts — among  which  was  a  debt 
for  f 1,825  and  Interest,  secured  by  a  lien  on 
the  house  and  lot  A.  U.  Bradley  came  In- 
to the  case  by  an  intervening  petition  in 
which  he  averred.  In  substance,  that  in  1874 
Emily  Bradley  and  her  husband,  B.  F.  Brad- 
1^,  executed  a  mortgage  to  J.  W.  Bradley 
on  the  house  and  lot  described  in  the  peti- 
tion and  whldi  was  owned  by  her  to  secure 
J.  W.  Bradlegr  as  surety  In  a  note  for  91,000 
ttecuted  to  the  Deposit  Bank;  that  in  1882 
B.  F.  Bradl^  and  3.  W.  Bradley  and  A.  H. 
Bradley  Joined  in  a  writing;  by  the  terms  of 
which  a  one-half  Interest  in  the  mortgage 
was  assigned  to  A.  M.  Bradley,  as  he  was 
also  a  surety  in  the  note  and  JoinUy  liable 
thereon  with  J.  W.  Bradley*  It  was  farther 
averred  that  this  thousand  dollar  note  was 
from  time  to  time  renewed  and  enlaced  un- 
til it  amounted  to  $3,500,  and  was  finally 
paid  by  J.  W.  and  A.  M.  Bradley  in  equal 
parts  as  the  sureties  of  B.  F.  Bradley;  that 
daring  the  life  of  B.  F.  Bradley,  who  lived 
until  1896,  he  recognized  his  liability  to  the 
sureties  In  the  note  and  frequently  promised 
and  agreed  that  if  able  he  would  pay  them 
the  $3,500  which  they  had  paid  as  his  sure- 
ties; and  farther  agreed  that  In  considera- 
tion that  the  mortgage  would  not  be  fore- 
closed either  In  his  lifetime  or  the  lifetime 
of  Emily  Bradley,  his  wife,  the  $1,000  debt 
and  the  mortgage  to  secure  it  would  be  kept 
aUve  and  In  full  force  and  effect  It  was 
farther  averred  that  Bmlly  M.  Bradley,  so 
long  as  she  lived,  recognized  and  acknowl- 
edged the  existence  of  the  mortgage  of  1874 
and  the  interest  of  A.  M.  Bradley  therein 
by  virtue  of  the  Gontract  of  1882,  and  agreed 
that  the  mortgage  should  he  kept  alive  upon 
the  promise  of  A.  M.  Bradl^  not  to  attempt 
its  collection  in  her  lifetime.  But  after- 
wards all  these  avermeoitB  with  reference 


to  the  knowledKB  or  oonsmt  of  EmUy  K 
Bradl^  to  tba  extension  of  the  lUb  of  the 
indebtedness  or  mortgage  were  withdrawn. 
He  asked  for  Judgment  against  the  estate  of 
Bmlly  U.  Bradley  for  one-half  of  the  $1,000, 
with  Interest  from  Anguat,  1874,  and  that 
he  be  adjudged  a  prior  Uen  upon  the  proper- 
ty described  in  the  petition;  or,  if  that  could 
not  be  done,  that  he  be  adjudged  a  lien  in- 
ferior to  the  mortgage  lien  set  up  in  the 
petition.  Pending  the  disposition  of  a  de- 
murrer to  this  pleading,  the  administrator 
filed  a  reply  to  it  in  which  he  set  up  that 
Emily  M.  Bradley  merely  executed  the  mort- 
gage for  $1,000  as  the  surety  of  her  husband, 
B.  F.  Bradt^,  and  did  not  consent  to  any 
changes  In  the  note,  but  that  the  note,  from 
time  to  time,  was  increased  to  $3,500,  and 
new  notes  from  time  to  time  were  executed 
by  B.  F.  Bradley,  with  J.  W.  and  A.  M.  Brad- 
ley as  sureties,  in.  which  the  Increased 
amounts  borrowed  by  B.  F.  Bradley  were  to- 
duded.  He  further  pleaded  the  15-year  stat- 
ute of  limitation.  After  this  the  hoaae  and 
lot  were  sold  for  $2,660,  and  at  another  term 
of  court  a  demurrer,  filed  by  the  adminis- 
trator to  the  iKtition  of  A.  M.  Bradley,  was 
sustained,  and,  declining  to  plead  further, 
his  petition  was  dismissed. 

[1]  On  this  appeal  counsel  for  appellant 
say  that  the  single  qnesUon  Involved  is: 
"Was  the  verbal  contract  wiOi  reference  to 
the  nonforetSosnte  of  the  mortgage  made  be- 
tween B.  F.  and  A.  M.  Bradley  good  In  lav 
for  the  purpose  of  keeping  the  debt  and 
mortgage  alive  and  In  full  force  and  effect 
daring  the  life  of  B.  F.  Bradl^  and  Emily 
M.  Bradleyf'  We  do  not  think  so.  These 
verbal  agreements  between  B.  F.  Bradl^, 
the  principal  in  the  note,  and  Ma  sureties, 
were  only  binding  as  between  them.  Emily 
M.  Bradley  was  not  a  party  to  or  In  any 
manner  affected  by  these  arrangements  be- 
tween the  principal  and  the  sureties.  She 
was  merely  a  surety  herself,  having  mort- 
gaged her  property  to  the  suretlf.s  of  ber 
husband  to  secure  them  from  loss  on  ac- 
count of  tbelr  suretyship  for  him  In  the  note 
for  $1,000  executed  in  August,  1874. 

It  Is  further  suggested  that  when  she 
Joined  in  the  execution  of  the  mortgage  on 
her  property  to  secure  the  sureties,  she  In- 
vested B.  F.  Bradley  with  the  power  to  keep 
the  mortgage  and  debt  alive  Indefinitely  by 
I>ayments  or  other  valid  con  tracts.  We  do 
not  find  anything  In  the  record  to  soj^rt 
this  assertion. 

[2]  But  there  is  another  safiident  reasoo 
why  the  dnnurrer  should  have  been  sustain- 
ed to  the  petition  of  A.  M.  Bradley,  and  it 
is  this:  ^nie  mortgage  execnted  by  Emily 
M.  Bradley  In  1874  was  executed  to  J.  W. 
Bradl^  alone.  A.  K.  Kradley  waa  not  a 
party  to  it  It  was  »eentad,  as  recited  la 
the  mortgage^  for  the  sole  purpose  ct  secor 
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ing  J.  W.  Bradley  as  Uie  surety  of  B.  F. 
Bradley  In  a  note  to  the  D^slt  Bank  for 
$1,000.  due  four  months  after  dat&  Emily 
M.  Bradl^  never  consented  that  A.  M.  Brad- 
ley abonld  have  any  Interest  In  this  mort- 
gage of  any  kind  or  character.  She  was 
not  a  party  to  or  bound  by  the  arrangement 
by  which  3.  W.  Bradl^  and  B.  F.  Bradley 
agreed  that  this  mortgage  was  to  Innre  to 
the  boieflt  of  J.  W.  and  M.  Bradley  eaoal- 
ly,  and  it  Is  very  plain  that  Emily  M.  Brad- 
ley did  not  do  anything  to  stop  the  statute 
of  limitation  from  running  In  her  favor,  and 
the  statute,  we  think,  presented  many  years 
before  this  snlt  was  brought  a  complete  bar 
to  any  action  by  A.  M.  Bradley  to  seek  re- 
lief against  Emily  M.  Bradley  by  virtue  of 
this  mortgage. 

Under  the  facts  stated,  It  is  here  sought 
to  enforce  a  lien  on  property  of  thotsnrety 
more  than  80  years  after  the  creation  of  the 
liability  of  the  eurety.  The  rule  that  as  be- 
tween the  parties  the  life  of  a  mortgage  may 
be  extended  as  long  as  the  life  of  the  debt 
Is  extended  can  have  no  application  to  this 
case  for  two  reasons:  In  the  first  place,  Emi- 
ly M.  Bradley  was  not  the  debtor  but  merely 
hie  surety;  and,  in  the  second  place,  she  did 
nothing  to  extend  the  life  either  of  the  debt 
or  the  mortgage. 

The  Judgment  is  afllrmed. 


WILSON  et  aL  t.  TOWN  OF  WHITLEl 
et  aL 

(Conrt  of  Appeals  of  Kentucky.   May  19,  1914.) 

CODHTIES  (j  29*)— COUITTT  SEAT— LOCATION— 
StTBUISSION    TO    POPUUIE  VOTB— BlBOTION 

Contest— J traisDicTioN. 

Acts  1012,  c.  46,  created  the  new  county 
of  McCreary,  and  section  7  thereof  provides 
for  an  election  submitting  the  proposition  of  the 
location  of  the  county  seat.  The  act  does  not 
provide  tor  a  contest,  but  does  provide  that  the 
election  ^all  be  "conducted  in  all  respects  un- 
der the  general  election  law,"  etc.  Held,  that  a 
court  of  equity  Hid  not  have  jurisdiction  of  a 
contest  of  such  election,  since  courts  of  equity 
have  no  inherent  power  to  Ixy  election  contests, 
but  only  such  as  is  conferred  by  express  enact- 
ment or  necessary  implication,  and  the  provision 
that  such  election  should  be  conducted  under 
the  general  election  law  was  not  broad  enough 
to  make  the  contest  provisions  of  the  general 
election  law,  which  relates  solely  to  the  election 
of  officers,  applicable  to  such  an  Section. 

[Ed.  Note.— For  other  cases,  see  Countlefl, 
Cent.  Dig.  {  28 ;  Dec  Dig.  S  29.*] 

Appeal  £rom  drcnit  Goort,  McCreary 
County. 

Action  tj  J.  J.  Wilson  and  others  agahist 
the  Town  of  Whitley  and  others  to  contest 
an  Section  determining  the  location  of  a 
county  seat  From  a  Judgmat  ojk  demurrer 
toT  defendants,  plaintiffs  sHnaL  AfOrmed. 

L.  6.  Campbell,  of  Fine  Knot,  and  H.  G. 
GiUls,  of  Williamsburg,  for  appellants.  Den- 
ton ft  FUivin,  of  Somerset.,  for  app^eea. 


CLAY,  C.  By  an  art  appro*«d  Mardi  12. 
1912,  the  new  county  of  McCreary  was  crest 
ed.  Acts  1912,  c.  46,  p.  184.  Section  7  of  that 
act  Is  as  follows:  "The  seat  government  or 
county  seat  of  said  county  shall  be  located  at 
such  place  as  may  be  selected  by  the  voters 
of  said  county.  It  shall  be  the  duty  of  the 
county  court  of  said  county,  by  order  enter- 
ed of  record,  to  call  an  election  to  be  held, 
and  to  direct  a  poll  to  be  opened  at  the  vari- 
ous voting  precincts  in  said  county,  which 
call  sh^  be  made  as  soon  after  the  establish- 
ment of  the  voting  predncts  by  the  commis- 
sion as  above  directed,  as  is  practicable,  and 
witiiln  ninety  days  after  thia  act  shall  tiUie 
effect  and  be  in  force.  At  said  election  the 
proposition  for  locating  the  county  seat  shall 
be  submitted  to  the  legal  voters  of  said  coun> 
ty.  It  shall  he  the  duty  of  the  County  Court 
by  ord^  entered  of  record,  to  direct  the 
sheriff  of  the  county  to  advertise  the  said 
Section  and  the  object  thereof  for  at  least 
tliirty  days  before  the  day  thereof,  In  all 
newspapers  published  in  said  county,  and  If 
none  shall  be  published  therein,  then  by  print- 
ed  handbills  posted  up  at  not  less  than  four 
of  the  most  public  i^ces  in  each  prednct 
and  at  the  door  of  the  building  temporarily 
used  for  a  oonrthous&  The  oiBam  of  said 
election  shall  be  appointed  by  the  county 
court,  and  the  county  court,  shall  also  pro- 
vide tor  the  form  of  the  ballot  to  be  used  at 
sodi  Section.  It  diall  be  the  du^  of  the  offi- 
cers of  said  cdectlon  In  eadi  voting  precinct 
to  hold  said  election  for  county  officers,  and 
said  election  shall  be  held  during  the  same 
hours  they  are  required  by  law  to  hold  elec- 
tion, and  conducted  in  all  respects  under  the 
general  election  law,  except  that  the  county 
court  and  the  two  magistrates  residing  near' 
est  to  the  temporary  seat  of  government  shall 
constitute  the  board  for  canvassing  the  re- 
turns of  said  election  and  certifying  the  re- 
sult thereof.  The  place  receiving  the  highest 
number  of  legal  votes  cast  at  said  Section 
shall  be  the  location  of  said  seat  of  govern- 
ment or  county  seat,  and  the  result  of  such 
election  shall  be  certified  to  the  county  clerk 
of  said  county  by  the  said  board  of  canvass- 
ers and  shall  be  spread  by  faim  on  the  order 
book  of  ills  office,  and  copy  thereof  mailed  to 
the  Secretary  of  Stat&" 

Pursuant  to  the  above  section,  an  election 
was  hdd  at  the  r^rolar  November  election 
In  1913.  Only  two  towns  entered  the  contest 
and  submitted  their  claims  at  the  election. 
These  were  Pine  Knot  and  Whitley.  Ot  the 
votes  cast,  Whitley  received  a  majority  of 
184,  and  was  awarded  the  certificate  of  elec- 
tion. J.  J.  Wilson  and  others,  citizens  and 
taxpayers  of  McCreary  county,  who  favored 
the  location  of  the  county  seat  at  Pine  Knot, 
brought  this  action  in  equity  for  the  purpose  ■ 
of  contesting  the  election.  A  demurrer  to 
the  petition  was  sustained,  and  the  petition 
disnissed  on  the  ground  that  the  conrt  was 
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without  jniisdtetlon  to  tiy  the  contest  The 
ccmtestants  appeal. 

Thta  1b  an  election  oonteet  pure  and  sim- 
ple. No  other  Qoeetlon  ot  rights  are  In- 
volved. It  Is  the  established  doctrine  In  this 
dtate  that  courts  of  equity  have  no  Inherent 
power  to  try  contested  elections,  but  can  only 
exercise  such  power  where  It  has  been  con- 
ferred by  express  enactment  or  neceasary 
implication  therefrom.  Pflanz  r.  Foster,  1&5 
Ky.  15,  169  S.  W.  641 ;  Harrison  v.  Stroud, 
129  Ky.  193,  110  S.  W.  828,  33  Ky.  Law  Bep. 
653,  16  Ann.  Cas.  1050 ;  Patterson  t.  Kuapp, 
125  Ky.  471,  101  S.  W.  379,  31  Ky.  Law  Hep. 
108.  In  many  other  jurisdictions  the  same 
rule  is  followed.  McCreary  on  Elections  (3d 
Ed.)  I  351;  15  Gya  304;  10  Am.  &  Eng. 
Ency.  816;  Markert  v.  Sumter  County,  60 
Fla.  328,  53  South.  613,  Ann.  Cas.  1912C,  600. 

The  act  In  question  does  not  provide  for  a 
contest  It  does  provide  that  the  election 
shall  be  "conducted  in  all  respects  tmder  the 
general  election  law,  except"  etc.  It  is  in- 
sisted that,  as  contest  proceedings  in  the 
courts  are  authorized  by  the  general  election 
law,  the  power  of  courts  to  hear  and  deter- 
mine this  proceeding  Is  necessarily  implied 
from  the  language  that,  the  electton  ahaU  be 
conducted  in  all  reqjwcts  under  the  general 
election  law.  In  the  case  of  Pflana  t.  Foster 
a  sbu^ar  qnestiaii  was  presented.  The  qnea- 
tlon  was  whether  or  not  the  contest  provl- 
aions  of  the  gmwal  etectlon  law  applied  to 
an  electton  contest  aiMi^  under  the  ivimary 
electton  law.  It  was  so  insisted  becaose  the 
primary  electton  law  contained  the  fallowing 
provision:  "Except  as  herein  otherwise  pro- 
vided, primary  electtons  under  this  act  shall 
be  conducted  substantially  as  now  provided 
by  law  in  case  of  regular  elections."  This 
contention  was  rejected  on  the  ground  ttiat 
tbe  above  language  of  the  primary  election 
law  related  solely  to  the  manner  of  conduct- 
ing the  election.  In  the  case  of  Clarke  t. 
Jack,  60  Ala.  271,  tbe  same  question  was 
presented.  A  county  seat  removal  election 
was  held.  The  act  under  whleti  the  electton 
was  held  contained  no  special  provision  for 
a  contest  It  did  provide  that  the  general 
conduct  of  the  electton  was  to  be  governed 
by  the  same  rules  applicable  to  general  elec- 
tions. Inasmuch  as  the  general  law  provid- 
ed a  mode  of  contesting  elections  held  under 
It,  it  was  contended  that  the  couuty  seat  re- 
moval electton  might  be  contested  under 
those  provisions.  It  was  held,  however,  that 
as  tbe  general  electton  law  regulating  con- 
tested elections  was  confined  solely  to  the 
electton  of  persons  to  office^  it  was  not  ap- 
plicable in  ttiat  case,  and  consequently  no 
statutory  authority  existed  for  the  contest 
'of  such  deetlon.  For  the  same  reason  we 
conclude  that  the  clause  In  questton  is  not 
broad  enoi^  to  make  the  contest  pioTisions 
ot  the  general  election  lav,  which  relates 


solely  to  the  tiectton  ct  officers,  applicable 
to  an  election  arising  under  the  act  in  ques- 
tion. 

Judgment  affirmed. 


AXTON  T.  KENTUCKY  BOTTLERS  SUP- 
PLT  CO.  et  ah 

SSINTUCEZ  BOITLBRS  SUPPLY  GO.  et  aL 
T.  AXTON. 

(Court  of  Appeals  ot  Euitucky.  May  IS,  1914.) 

1.  PABTnxBSHiF  ({  279^  —  Dissoi.unoN— Er- 
ixor. 

A  disaolution  of  a  partnerBhip  will  not  abro- 
gate firm  contracts,  which  continue  in  force  and 
may  be  enforced  against  the  members  of  tbe 
firm  thereafter. 

[Ed.  Note.— For  other  casestsee  Paitnersb^ 
Cent  Dig.  H  686,  637;  DwTDlg.  |  279.*] 

2.  Pabtnbbssip  (I  97*)  t-  Duma  or  Paxt- 

Each  partner  is  bound  to  act  with  the  ut- 
most good  faith  towards  hi*  ciqiartnera,  and, 
each  being  the  confidential  agent  of  tbe  other, 

one  will  not  be  permitted  to  benefit  himself  at 
the  expense  of  the  others. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  SS  146-151 ;  Dec.  Dig.  |  97.*] 

3.  Pabthebship  (K  d7,  122H*)— Dissoldtioit 
—BKraoT. 

Defendant  agreed  to  withdraw  ftom  a  finiK 

composed  of  himself  and  plaintiffs,  which  was 
engaged  in  the  business  of  selling  bottleu.  Tlie 
dissolution  agreement  provided  that  he  ahoold  b« 
free  to  secure  interest  in  any  business  or  con- 
tracts that  the  firm  might  have,  and  for  payment 
for  bis  interest  in  the  Snn  property.  Held  that, 
the  porpose  of  dissolution  being  to  effect  a  sale 
of  defendant's  interest  in  the  firm,  defendant 
could  not  while  yet  a  member  of  the  firm,  cancel 
the  firm  orders  with  manufactarers  of  bottles 
and  induce  them  to  make  him  their  agent  there- 
after, for  it  is  tbe  duty  of  one  partner  to  eze^ 
cise  the  utmost  good  xalth  towards  hia  copart- 
ners. 

[Bd.  Nots.— For  other  cases,  see  ^rtnersbin 
Cent  Dig.  H  146-lfil,  187;  De&  Difr  || 
122%.*]  ■»  w  . 

4.  Fabtkbbship  —  DissoLTmoH  —  Bbsach  op 

CONTBACT. 

In  an  action  against  a  withdrawing  partner 
for  damages  for  canceling  firm  contracts  before 
withdrawal,  and  obtaining  tbem  for  his  indt 
vidnal  benefit  after  withdrawal,  an  award  of 
(2,420  held  warranted  by  the  evidence. 

Appeal  from  Circuit  Court,  Jefferstm  Coun- 
ty, Chancery  Branch,  Second  DlTlidon. 

Action  by  W.  D.  Roy  and  L.  D.  Boy,  In- 
dividually, and  as  partners  doing  business 
under  the  firm  name  of  Kentucky  Bottlers 
Supply  Company,  against  I.  T.  Axton.  From 
a  judgment  for  plaintiff,  defendant  appeals, 
and  plaintiff  prosecutes  a  crosMppeaL  Af- 
firmed on  each  appeal. 

Burton  Vance  and  W.  L.  Doolan,  both  of 
Louisville,  and  Geo.  W.  Jolly,  of  Owmsboro, 
for  appellant  and  appellee  Axton.  Thnm  ft 
Koyi  of  Louisville,  for  appellee  and  i^ipellant 
Kentucky  Bottiers  Supply  Co. 

GLAY,  a  PlaintttDs,  W.  D.  Roy  and  L 
D.  Roy,  Individually,  and  as  partners  doing 
bustnesB  under  the  firm  name  of  Kentucky 


*For  oUm  esMs  see  Mme  topic  and  saetlon  NUHBBR  In  Deo.  Dig. «  Am.  Dig.  Ker-No.  Series  *  Rep'r  Indcw 
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Bottlers  Supply  Oompany,  broBght  tills  ac- 
tion against  def«)dant,  I.  T.  Axton,  to  recov- 
er damages  tm  brea<A  of  contract  iit  dissolu- 
tion of  a  copartnersblp  existing  between 
plaintiffs  and  defendant  Tliey  recovered  a 
Judgment  against  defendant  for  $2,^0.  De- 
fendant amreals,  and  plalntifBs  prosecnte  a 
crosB-aroeaL. 

In  the  year  1909  plalntUEB,  W.  D.  Roy  and 
Tj.  T>.  Roy,  fother  and  son,  entered  into  a 
partnership  with  defehdant,  I.  T.  Axton.  un- 
der the  firm  name  of  Kentucky  Bottlers  Sup- 
ply Company.  Under  this  name  they  engaged 
Id  the  business  of  sdling  bottles  and  boxes 
at  wholesale  and  also  acted  as  seUlng  agents 
for  manufacture  of  such  wara  At  the 
time  tlie  pftrtnership  was  entered  Into,  W.  D. 
Roy  was  in  the  wholesale  whisky  business, 
and  prior  thereto  had  held  a  respouEdble  pod* 
tion  with  one  of  the  largest  dlstUleries  Id 
LonisviUe.  His  purpose  was  to  establiith  a 
business  for  bis  son.  L.  D.  Boy.  Axton  bad 
been  engaged  in  the  bnslness  of  sdling  bot* 
ties  and  boxes  as  traveling  salesman.  In  car> 
rying  on  the  firm  business  W.  D.  ttoj  looked 
after  the  sales,  while  Axbm  purchased  the 
supplies  required  by  the  flrm.  The  bnslneaB 
prospered  from  the  very  first  ICarly,  in  the 
year  1911  some  friction  aroee  between  tiie 
Roys  and  Axton,  and  as  early  as  March  of 
that  year  the  question  of  the  withdrawal  of 
!>•  Roy  or  of  Axton  from  the  flrm  was 
discnssed.  On  April  18,  1911,  the  foUowlug 
contract  of  dissolution  was  entered  into 
the  parties:  "Whereas,  the  undersigned  liaTe 
agreed  that  the  partnership  heretofore  ex- 
isting among  than  shall  be  dissolved  at  the 
close  of  business  April  30,  1911,  it  is  now 
further  stipulated  and  agreed  that  I.  T.  Ax- 
ton shall  retire  and  tnm  over  to  W.  D.  Boy 
and  L.  D.  Roy,  or  to  whomerer  they  may 
elect,  all  books,  papers,  and  other  effects  be- 
longing to  the  firm  of  Boy  St  Axton,  and  In 
consideration  therefor  the  said  W.  D.  Roy 
and  Tj.  D.  Boy  shall  on  May  Ist  next  pay  to 
said  I.  T.  Axton  the  sum  of  $5,000,  and  also 
execute  to  him  notes  at  thirty  and  sixty  days 
to  cover  any  balance  that  may  be  due  him 
as  may  be  shown  when  the  books  of  Roy  A 
Axton  are  dosed  for  the  month  of  AprlL 
Said  notes  shall  be  dated  May  let,  and  bear 
interest  at  the  rate  of  6  per  cent  per  an- 
num. Said  W.  D.  Boy  and  U  D.  Roy  reserve 
the  option  of  paying  either  or  both  of  the 
notes  before  maturity.  It  is  agreed  that 
nothing  above  Is  to  keep  I.  T.  Axton  from 
securing  Interest  In  any  business  or  contracts 
Boy  &  Axton  may  now  have.  W.  D.  Roy  and 
L.  D.  Roy  also  agree  to  hold  I.  X.  Axton 
harmless  from  liability  under  the  lease  from 
W.  W.  Heaton  to  Boy  &  Axton." 

The  Roys  paid  to  Axton  the  ¥6,000  men- 
tioned in  the  contract,  and  also  executed  and 
delivered  to  Um  two  notes,  aggregating  f  1,- 
6S9.13. 

AccoriUng  to  the  evidence  for  plaiutllTs  the 
Urm  had  three  contracts,  one  with  the  Oln^ 
Bottle  Company,  another  with  the  Sheffield 


Qlass  Bottle  Company,  and  a  fliird  with  the 
Buckeye  Box  G<Hnpany,  to  furnish  snniUes 
during  tile  summer  of  iSll.  On  or  about  tiie 
2SEd  <tf  Ifardi,  1911,  Axton  went  Bast  on  a 
trip.  WhUft  thoe  he  arranged  with  several 
manufacturen  to  represfflit  them  In  the  event 
of  the  dissolution  of  the  partnership.  A  por- 
tion of  his  expenses  was  dialled  to  the  firm. 
The  Boys  knew  nothing  of  tills  action  on  his 
part  until  some  time  later.  It  further  ap- 
pears tiiat  on  April  26tii  Axton  wrote,  In  tiie 
name  of  the  firm,  to  the  manufactur«8  with 
whom  the  firm  had  contracts  and  canceled 
the  contracts.  At  the  same  time  he  wrote 
them  letters  In  his  individual  name  request- 
ing his  appointment  as  tli^  sole  agwt  In 
the  Louisville  territory  beginning  wttii  May 
1st  In  the  lettras  of  cancellation  he  re- 
quested the  manu&cturen  not  to  acknowl- 
edge recdpt  until  after  May  let  Aftw  re- 
celpt  of  the  letters  the  manufoctniera  bock 
on  other  orders,  and  were  unaUe  to  sunAy 
the  Roys  with  any  bottles  or  other  ware  dur> 
ing  the  summer.  The  Roys  attempted  to  get 
bottles,  but  were  unable  to  do  s&  On  this 
account  they  were  unable  to  fill  their  orders, 
or  to  solicit  any  new  bnslneas  for  the  sum- 
mer of  1911.*  W.  O.  Roy  fixes  their  damage 
at  $1,000  a  month,  while  L.  D.  Boy  fixes  It 
at  $800  a  month.  From  May  1  to  October  1^ 
1911.  the  business  showed  a  profit  of  only 
$580.  During  the  preceding  summer  it  ap- 
pears, without  contradiction,  that  the  sales 
aggregated  $37,827.69,  or  an  average  of  $7,- 
665JS0  a  month,  and  that  the  profit  on  these 
sales  amounted  to  10  per  cent  It  is  further 
shown  that  the  contract  of  dissolution  was 
drawn  by  W.  D.  Roy.  Axton  wanted  to  in- 
sert In  ttke  contract  the  words  "except  con- 
tracts."  To  this  the  Roys  would  not  agree. 
After  some  discussion  Axton  wrote  on  a  slip 
of  paper  the  following:  "It  is  agreed  that 
nothing  above  Is  to  keep  I.  T.  Axton  from  se- 
curing Interest  in  any  business  or  contracts 
Boy  &  Axton  may  now  have."  The  paper 
was  handed  to  W.  D.  Roy,  who  finally  con- 
sented that  it  might  be  incorporated  in  the 
agreement 

According  to  the  testimony  for  Axton,  the 
assets  of  the  firm  consisted  of  a  lot  of  sup- 
plies and  book  accounte  due  the  firm  for 
goods  sold  to  customers.  These  assete  were 
valued  at  $16,647.83.  Axton's  part  whidi 
was  40  per  cent,  was  estimated  to  be  worth 
$6,659J^.  This  was  the  sam  received  by 
him.  It  was  understood  between  the  par- 
ties that  each  of  the  partners  would  there- 
after continue  in  the  same  business.  No 
consideration  was  paid  to  him  for  the  coo- 
tracts.  Contracts  were  to  be  terminated 
when  the  partnership  terminated.  After  that 
time  either  of  the  partners  had  the  right  to 
go  after  these  contracte.  The  reason  he  no- 
tified the  manufacturers  to  cancel  ■  the  con- 
tracts was  because  the  Roys  declined  to  give 
him  a  contract  Indemnifying  him  against 
loss  on  the  contracts,  and  because  W.  D. 
Boy  was  contending  that  be  would  have  to 
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go  to  the  Roys  for  his  suppUes.  It  Is  far- 
ther shown  that  the  bottle  contractB  required 
that  specifications  for  ware  for  snmmer  re- 
quirements should  be  furnished  not  later 
thaa  May  1,  1911,  and  that  none  were  ever 
furnished  the  parties  with  whom  the  firm 
bad  contracts.  It  is  also  shown  that  the 
Olncy  Bottle  Comimny  broke  down  on  May 
18th,  and  after  that  it  was  unable  to  furnish 
either  Axton  or  the  Roys  any  bottles.  The 
firm  bad  no  contract  with  the  Wilcox  Bottle 
Company,  which  simply  supplied  the  Sheffield 
Glass  Bottle  Company  its  orders  for  a  por- 
tion of  the  Boy  &  Axton  ware.  It  sent  W. , 
D.  Roy  ten  cars,  but  after  May  10th  was  un- 
able to  farnlsh  others.  Some  of  the  parties 
to  whom  the  Boya  apidied  for  auppUee  daring 
the  Bummor  at  1911  were  not  engaged  In  the 
business  of  fnmtshlns  bottLes,  bat  wse  mak- 
ing other  kinds  of  wares.  It  was  not  his  dn- 
ty  to  farnlsh  spedflcatlons  for  snpi^es  until 
furnished  with  orders  therefor  by  W.  D. 
Roy.  Axton  also  claims  that  be  off««d  to 
supply  the  Boys  with  bottles,  bat  they  de- 
dined  his  proportion. 

In  rebattal  the  Roys  testified  that  the  pro- 
flslons  of  the  contract  with  reference  to  fur- 
nishing spedflcatlons  for  wares  trior  to  Hay 
1st  were  never  enforced  by  the  snroSj  booses, 
but  were  always  waived,  nioagh  Axton  did 
offer  to  supply  Chem  with  bottles,  he  wanted 
a  portion  of  the  profits,  and  on  tbls  account, 
and  in  view  of  bis  prerioos  conduct,  they  de- 
clined the  proposition. 

[1-3]  Counsd  fbr  Axton  argue  with  great 
earnestness  that  the  contracts  for  supplies 
were  not  con^dered  In  valuing  the  assets  of 
the  partnership,  and  were  not  Included  in  the 
invoice;  that,  so  far  as  all  parties  were  con- 
cerned, the  contracts  were  terminated  when 
the  partnership  ended ;  that  the  factories  were 
then  free  to  renew  them  with  either  of  the  par- 
ties ;  and  that  Axton  reserved  the  right  to  get 
the  contracts.  Having  this  right.  It  was  Imma- 
terial whether  he  exercised  It  before  or  after 
May  1st  It  Is  not  true,  of  course,  that  the  con- 
tracts for  supplies  ended  with  the  dissolution 
of  the  firm.  CampbellSTllle  Lumber  Co.  v. 
Bradlee  &  Wiggins,  96  Ky.  494,  29  S.  W.  813, 
16  Ey.  Law  Rep.  572;  Pedc-WIlliamson  Heat- 
ing &  Ventilating  Co.  v.  Miller  &  Harris,  118 
S.  W.  376.  They  were  still  binding  on  the 
firm,  and  could  have  been  enforced  by  the 
supply  houses.  It  Is  very  evident  from  the 
contract  of  dissolution  that  the  purpose 
thereof  was  to  effect  a  sale  to  the  Roys  of 
Axton's  Interest  In  the  firm.  This  Interest 
was  arrived  at  by  an  Invoice  of  the  supplies 
on  hand  and  the  accounts  due  the  firm. 
Even  if  it  was  not  Intended  for  Axton  to  con- 
vey his  Interest  In  the  contracts  In  question, 
yet  the  Roys  themselves  had  a  60  per  cent. 
Interest,  and  he  only  a  40  per  cent,  interest 
Gonstrulhg  the  provision  of  the  contract  with 
reference  to  Axton's  "securing  Interest  In 
any  business  or  contracts  Roy  &  Axton  may 
now  have"  in  a  manner  most  favorable  to 


Axton,  it  is  manlfestithat  It  gave  only  the 
right  to  secure  such  interest  in  a  lawful  way. 
It  did  not  give  him  a  right  while  a  member 
of  the  firm  to  cancel  the  contracts  in  the 
name  of  the  firm,  and  thereby  destroy  the 
business  of  his  partners.  Even  upon  his  the- 
ory that  the  parties  were  to  be  free  after 
May  1st  to  secure  interest  In  the  contracts 
in  question,  his  conduct  while  a  member  of 
the  firm  deprived  the  Roys  of  every  opportn* 
nl^  to  avail  themselves  of  such  freedom. 
It  la  the  du^  of  each  partner  to  act  with  the 
utmost  good  faith  towards  his  copartners. 
JEiach  la  the  confidential  agent  of  the  other, 
and  each  has  a  rU^t  to  know  all  that  the 
others  know.  A  person  will  not  be  pernUtted 
to  benefit  himself  at  the  expense  of  the  firm. 
The  obligation  of  good  faith  is  not  even  con- 
fined to  persons  who  are  actually  partners. 
It  extoida  to  persmis  n^ottating  for  a  part- 
nersb^  and  to  parsons  who  have  dlastdved 
partnersh^,  and  have  not  com^etely  wound 
up  and  settled  the  parbimhip  affairs.  Col- 
lier on  Partnership,  ik  166;  2  ULndley  on 
Partnership,  p.  772  ;  80  Gya  438.  609,  660; 
22  Am.  &  Eng.  Stacy,  of  Law,  p.  114.  In  the 
presoit  case  Axton,  while  a  member  of  tbe 
firm,  cteprived  his  ctqiartners  of  valuable 
contract  rights  which  they  would  hare  enjoy- 
ed bad  It  not  beoi  for  his  oondnct  Even  if 
his  relations  with  the  Roys  were  unfriendly, 
and  be  felt  like  doing  tJiem  an  Injury,  he  can- 
not expect  that  such  conduct  will  receive  the 
sanction  and  approval  of  the  ooorts.  In  his 
proration  to  secure  the  contracts  be  totik 
no  chances.  While  a  member  of  the  firm  he 
arranged  for  his  apptdntment  as  ugaxt  of  tbe 
supply  houses  in  the  event  of  the  firm's  dis- 
solution. He  then  agreed  to  a  dissolution, 
and  8<dd  out  bis  Interest  in  the  firm.  In  his 
letters  canceling  the  contracts  with  the  sap- 
ply  houses,  he  was  careful  to  advise  them  not 
to  notify  the  firm  of  the  cancellation  until 
after  May  1st,  thus  giving  the  members  of  the 
firm  no  opportunity  to  act  until  the  cancella- 
tions became  effective.  He  knew  the  valne 
of  the  contracts.  He  also  knew  that  It  would 
be  practically  impossible  for  the  Roys  to  ob- 
tain other  supplies,  and  without  such  sap- 
pllee  they  would  be  deprived  of  an  opportu- 
nity to  realise  their  usual  profits  during  the 
season  of  1911.  Under  these  drcumstances, 
he  is  clearly  liable  for  damages  by  way  d 
loss  of  profits  occaslmied  by  the  cancellation 
of  the  contracts. 

[4]  We  deem  It  unnecessary  to  set  out  In 
detail  the  evidence  In  regard  to  losses  which 
the  Hoys  actually  sustained.  The  previous 
year,  the  firm  had  made  on  an  average  of 
about  $750  a  month.  The  success  of  its  busi- 
ness depended  on  its  ability  to  get  supplies. 
We  think  it  clear  that  they  used  reasonable 
diligence  to  secure  supplies  from  other  sourc- 
es. Axton  himself  admits  that  the  supply 
contracts  were  valuable,  and  the  manner  In 
which  he  endeavored  to  secure  them  for  him- 
self certainly  confirms  hia  testimony.  Dur- 
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Ing  tbe  seasmi  In  queatton  the  profits  of  the 
businesB  wen  but  a  fev  handred  dollars. 
It  is  hj  no  means  probable  that  this  great 
falling  off  was  due  entir^  to  Axton's  with- 
drawal from  the  Ann.  It  was  du^  we  think, 
In  a  large  measure  to  Qie  cancellation  at  the 
contracts,  and  the  fact  that  the  sixpsHy  honses 
then  took  on  other  contracts,  and  were  un- 
able to  supply  the  Boys  with  the  ware  which 
they  needed.  Axton  contends  that  the  Boys 
were  not  damaged.  The  Roys  claim  Qiftt  the 
chancellor  fixed  tlie  damages  too  low.  After 
a  careful  consideration  of  the  CTidence.  we 
conclude  that  the  Judgment  does  substantial 
Justice  between  tbe  parties. 

Tbe  Judgment  on  each  appeal  la  aflUrmed. 


TBOBNDLB  T.  STBGBR. 
(Court  of  Appeals  of  Kentucky.  May  22, 1914.) 
JL  Saub  (S  418*)— OomruoT— BasAOB— Dah- 

AOER. 

Where,  in  an  action  for  breach  of  a  seller's 
contract  to  sell  and  deliver  his  wheat  crop  at 
threshing  time  for  80  cents  per  bushel,  the  only 
evidence  as  to  tbe  market  value  of  tbe  wheat  at 
threahing  time  was  that  it  was  then  worth  only 
78  cents  per  buiheL  plaintiff  was  only  entitled 
to  recover  nominal  damages. 

[Ed.  Note— For  other  cases,  see  Sales,  Cent 
Dig.  il  1174-1201 ;  Dec  Dig.  }  418.»] 

2,  Sales  (I  416*)  —  Sellbb's  Contbact  — 
Bbbaoh— Damao&b— Mabkbt  Pbxcb. 

In  an  action  for  breach  of  a  seller's  contract 
to  deliver  wheat  at  threshing  time  at  80  cents 
per  basbel,  it  was  error  to  permit 'plaintiff  to 
prove  tbat  on  September  30th,  several  weeks 
after  tbreahlng  time,  and  after  tbe  larger  port 
of  the  wheat  Bad  been  delivered  under  the  con- 
tract, the  market  price  was  $1  per  bushel. 

tEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  If  1171, 1172;  Dec.  Dig.  |  416.*] 

Appeal  from  Circuit  Court,  Christian 
County. 

Action  by  Ernest  W.  Steger  against  R.  T. 
Troendle.  Judgment  for  plaintiff,  and  de- 
fendant appeals.   Reversed,  with  directions. 

W.  T.  Fowler,  Downer  &  Russell  and  Fow- 
ler &  White,  all  of  HopklnsTlUe,  for  appel- 
lant. Douglas  Bell  and  Trimble,  ft  Bell,  all 
of  HopklnsTille,  for  appellee. 

TUBNEB,  J.  Appellee  In  this  action  for 
damages  alleges  that  In  the  snnuner  of  1911 
he  bought  from  araieUant  the  whole  of  his 
wheat  crop  raised  that  year,  estimated  to 
be  6,000  boshels,  at  the  price  of  80  cents  per 
bushel,  to  be  delivered  at  Fidelia  station  In 
Christian  county ;  that  the  defendant  failed 
and  refused  to  deliver  to  the  plaintiff  1,- 
617H  bushels  of  the  wheat  so  purchased  by 
him ;  and  that  said  wheat  was  worth,  at  the 
time  it  should  have  been  delivered  under 
said  contract  fl  per  bushel,  whereby  he  was 
damaged.  It  is  further  claimed  in  the  peti- 
tion that  the  plaintiff  furnished  a  la^  num- 
ber of  sacks  to  the  defendant,  and  that  be 
fhlled  to  return  812  of  them. 


The  allegation  In  the  petition  as  to  tbe 
time  of  delivery  of  the  wheat  is:  "And  de- 
fendant agreed  to  deliver  to  plaintiff  at  the 
railroad  d^t  *  *  *  his  entire  crop  of 
wheat  raised  that  year,  and  estimated  to  be 
6,000  bushels,  and  to  return  to  plidntiff  all 
of  the  wheat  s&tik&  furnished  him  under  the 
contract,  all  of  which  was  to  be  done  by  de- 
fendant on  or  before  January  1, 1912." 

The  defendant  answered,  denying  that  he 
bad  sold  his  wheat  to  the  plaintiff  under 
the  terms  of  any  such  alleged  contract  or 
upon  any  terms  whatever,  and  alleging  that 
he  had  sold  his  crop  of  wheat  to  the  Dunlop 
Milling  Company  of  Clarkesvllle,  Tenn.,  and 
had  deliTered  a  lai^  portion  of  it  to  tbe 
plaintiff  as  the  agent  of  tbat  company  when 
some  difference  arose  between  him  and  the 
Dunlop  Milling  Company  as  to  weights, 
whereupon  he  ceased  the  delivery. 

On  tbe  trial  the  jury  found  for  tbe  plain- 
tiff the  value  of  812  sacks  as  shown  by  the 
evidence,  and  damages  at  the  rate  of  20  cents 
a  bushel  for  tbe  failure  to  deliver  the  1.617^ 
bushels  of  wheat 

The  evidence  for  the  plaintiff  failed  to 
show  the  time  of  delivery  of  the  wheat  under 
the  terms  of  his  contract  as  alleged ;  but 
the  defendant  In  his  testimony  stated  that 
under  the  terms  proposed  by  bim  to  the 
plaintiff,  as  well  as  under  tbe  terms  of  bis 
contract  with  the  Dunlop  Milling  Company, 
the  wheat  was  to  be  delivered  from  tbe 
thresher;  and,  in  fact,  that  part  which  was 
delivered  was  delivered  immediately  after 
the  threshing. 

[1]  T^ere  is  no  evidence  in  tbe  record  as 
to  the  market  price  of  wheat  at  threshing 
time,  except  that  of  the  plaintiff  himself, 
who  says  it  was  then  worth  only  78  cents 
per  bushel.  Plainly,  If  the  contract  price 
was  80  cents  to  be  delivered  from  tbe  thresh- 
er, and  the  market  price  was  at  that  time 
less  tban  80  cents,  the  plaintiff  was  entitled 
at  most  to  only  nominal  damages,  and  the 
court  should  have  so  instructed  the  Jury. 

[2]  The  plaintiff  was  permitted  by  tbe  court 
to  prove  that  on  the  30th  of  September,  1911, 
several  weeks  after  tbe  threshing,  and  sev- 
eral weeks  after  the  larger  part  of  the  wbeat 
was  delivered,  under  the  contract  either  with 
Steger  or  the  Dunlop  Milling  Company,  tbat 
the  market  price  of  wheat  was  $1.  If  the 
time  of  delivery  was  during  the  threshing 
season,  clearly  it  was  improper  to  permit  the 
^Intlff  to  prove  the  market  value  at  so  late 
a  period  as  the  80th  of  September.  Tbe 
market  price  on  the  30th  of  S^tember  cer- 
tainly could  not  be  used  as  a  basis  to  fix 
damages  for  the  failure  to  deliver  wheat  the 
first  half  of  July. 

The  plaintiff  in  fals  evidence  foils  to  fix  the 
time  of  delivery  nnder  the  terms  of  his  al- 
leged contract,  and  It  is  perfectly  apparent 
from  the  only  evidecce  on  that  subject  tbat 
If  there  was,  in  fac^  a  contract  between  him 


*nir  stber  oaaw  set  same  topie  and  laation  NUIIBBR  la  Deo.  DIr.  a  Am.  Dig.  K«r-No.  SsrlM  *  Rep'r  Indcxaa 

Digitized  by ' 


Google 


780 


166  SOUTHWESTERN  REPOBTEB 


and  the  defendant,  that  the  delivery  was  to 
be  from  the  thresher. 

We  fall  to  see  any  other  error  In  the  rec- 
ord ;  but,  for  the  reasons  given,  the  judgment 
Is  reversed,  with  directions  to  grant  appel- 
lant a  new  trial. 


KENTENIA  CORPORATION  BOREING 
LAND  &  MINING  00. 

(Court  of  Appeals  of  Kentucky.   May  19, 
1914.) 

1.  QuiBTiNa  TiTUE  (S  12*)— PossESsion  or 
Plaintds^Nzcessitt. 

Where  a  oommon  grantor,  after  conveying 
to  plaintiff  the  minerals  under  a  tract  of  lands, 
afterwards  conveyed  the  land  to  defendant, 
without  exception  or  reservation  of  the  mln- 
ntds,  plaiutlff  ooold  maintain  an  action  to 
quiet  title  without  being  in  actual  posae— ion. 

[Ed.  Note.— For  other  caaea,  see  Quieting 
Title,  Gent.  Dig.  SI  44.  46 ;  Dec  Dig.  1 12.*] 

2.  JuDouBiTT   (i  670*)  — ConcLUBiTEnBas— 
Mattebs  Concluded. 

A  judgment  diamfssing  plaintiff's  petition, 
in  an  action  to  enforce  apecinc  perConnance  of 
a  compromise  agreement  to  convey  certain  min- 
erals on  the  ground  that  there  was  no  such 
agreement,  was  no  bar  to  a  subsequent  action 
to  cancel  the  deed  under  which  dtfendant  claim- 
ed, since,  though  the  mbjeetmattw  ot  the  two 
actions  was  the  same,  the  causes  ot  aetton  were 
different 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8§  102&-1034, 1086-1040,  104^1045, 
1165;  Dec.  Dig.  {  670.*] 

3.  Pleadjkg  (8  804*)— AiXBOATions  as  vo 

Title. 

Though  plaintiff.  In  an  action  to  quiet  title, 
was  not  required  to  jplead  the  chain  of  title  nn- 
der  which  it  claimed,  and  also  that  of  defend- 
ant, yet  the  court  did  not  err  in  refusing  to 
strike  such  allegations  from  the  petition. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  ^  1166-1162;  Dec  Dig.  |  864.*] 

Ai^teal  from  Circuit  Gonrt,  Harlan  Goant^* 
Action  by  the  Borelng  Land  &  Mining  Com- 
pany  against   tbe  Eratenla  Corporation. 
From  a  Judgment  for  plaintiff,  defendiant  ap- 
peals. Affirmed. 

Frank  Cblnn,  of  Frankfort,  for  appellant 
id.  C.  Clay,  of  London,  for  appellee. 

HANNAH,  J;  On  March  7, 1888,  one  Hiram 
Cawood,  being  the  owner  of  a  tract  of  land 
in  Harlan  county,  containing  62.102  acres, 
sold  and  conveyed  to  J.  H.  Middleton  and 
Calvin  Face  the  minerals  therein  and  there- 
under. They  on  June  27,  1888,  conveyed  the 
minerals  thereof  to  Cumberland  Valley  Land 
Company. 

On  March  27,  1896,  one  Charles  Henry 
Davis,  trustee,  instituted,  in  the  circuit  court 
of  tbe  United  States  for  the  Eastern  Dis- 
trict of  Kentucky,  an  action  against  tbe  Cum- 
berland Valley  Land  Company  and  other  de- 
fendants, seeking  to  recover  the  possession 
of  a  number  of  tracts  of  land  and  the  min- 
erals of  a  number  of  other  tracts;  among 
them  being  the  minerals  of  the  62.102  acres 
aforesaid.  In  compromise  and  settlement  of 
chat  action  as  between  Davis,  trustee,  and 


the  Cumberland  Valley  Land  Company,  the 
parties  mentioned  entered  into  a  contract,  by 
the  terms  of  which  the  land  company  was  to 
execute  to  Davis,  trustee,  a  qaitclfilm  deed 
covering  one  of  the  tracts  of  land  which  was 
In  controversy  in  that  action;  and  Davis, 
trustee,  agreed  to  execute  to  the  land  com- 
pany a  quitclaim  deed  covering  all  the  re-  ' 
mainlng  lands  and  minerals  in  controversy 
therein.  Including  the  minerals  of  the  62.102 
acres- mentioned;  and  tbe  action  was  dis- 
missed as  against  the  land  company.  There- 
upon the  land  company,  pursuant  and  accord- 
ing to  the  terms  of  the  contract,  executed  and 
delivered  to  Davis,  trustee,  a  quitclaim  deed 
covering  the  tract  which  it  agreed  to  so  con- 
vey; but  Davis,  trustee,  failed  and  refused 
to  execute  and  deliver  to  the  land  oompeny 
a  quitclaim  deed  covering  the  remaining  tracts 
of  lands  and  minerals  In  accordance  wltb  the 
terms  of  the  contract  The  Cumberland  Val- 
ley Land  Company  thereupon  instituted  an 
action  in  the  Harlan  circuit  court  in  June, 
1910,  against  Davis,  trustee,  seeking  to  en- 
force a  si>eclflc  performance  of  the  contract 
of  compromise  above  mentioned ;  and  in  that 
action  an  agreed  judgment  was  rendered  and 
entered  directing  Charles  Henry  Davis,  trus- 
tee, to  execute  and  deliver  to  the  Cumberland 
Valley  Land  Company,  on  or  before  January 
3,  1911,  a  quitclaim  deed  covering  all  the 
tracts  of  land  and  minerals  mentioned  in  tlie 
contract  of  compromise,  exc^t  tbe  minerals 
of  the  62.102  acres  heretofore  mentioned,  the 
plaintiff  land  company  dismissing  its  acUoo 
against  defendant,  as  to  tliat  tract,  wltliont 
prejudice;  and  the  Judgment  directed  that, 
in  default  of  the  execution  and  delivery  hy 
Davis,  trustee,  of  such  deed,  the  commlssioDer 
of  the  court  should  do  so  in  his  stead.  He 
declined  to  execute  it,  and  the  commisadoner. 
pursuant  to  the  terms  of  the  Judgment  did 
so.  Thereafter,  on  March  8,  1911,  tbe  Cum- 
berland Valley  Land  Company  instituted  a  I 
second  action  in  the  Harlan  drcalt  court  | 
against  Davis,  trustee,  seeking  to  coerce  the 
aecution  and  delivery  of  a  qultelalm  deed  i 
covering  tiie  minerals  (st  the  62J.02  acres  In  | 
accordance  with  the  terms  of  the  contract  of 
compromise  heretofore  mentioned.  The  Keo- 
teula  Corporation  was  Joined  as  a  defendant: 
it  b^ng  alleged  that  the  atrporation  had  ac- 
cepted from  Davis,  trustee,  a  deed  conveying 
the  62.102  acres  to  it,  wltb  the  agreement 
and  understanding  upon  its  part  that  it 
would  execute  and  deliver  to  tbe  Cumberland  ! 
Valley  Land  Company  a  quitclaim  deed  cover- 
ing tbe  minerals  of  tbe  tract  so  conveyed,  in 
accordance  with  the  terms  of  the  contra*ct  of 
the  grantor,  Davis,  trustee,  with  the  Cum- 
berland Valley  Land  Company,  entered  into  j 
by  way  of  comprondse  of  the  action  In  the  j 
United  States  Circuit  Court  heretofore  men-  . 
tioned.  I 

Tbe  defendants  removed  this  action  to  the 
United  States  Circuit  Court  for  the  Eastern 
District  of  Kentucky;  and  in  that  court  tbe 


*rw  atlMT  cam  im  sains  topio  and  saoUoa  NVlf  BER  la  Dso.  Die.  *  Am.  Dig.  Kay-No^8«rI«s  *  Bsp'r  Xadcxw 

Digitized  by  CjOOgIC 


XrO  KEMTENIA  CORPOBATION  T.  BOBBZKa  LANS  ft  MINIKG  C90.  781 


Kentenla  Corporation  answered,  denrlns 
that  It  had  ever  'accepted  any  deed  from 
i^liarles  Henry  Davis,  trustee,  and  alleging 
that,  at  the  time  the  contract  of  compromise 
was  entered  Into  between  Davis,  trustee,  and 
the  Comberland  Valley  Land  Company,  it  (the 
Kentenla  Corporation)  was  Itself  the  owner 
and  in  the  possession  uf  the  62J.02  acres, 
claiming,  holding,  and  owning  it  under  a 
title  superior  to  that  of  both  the  Cumberland 
Valley  Laud  Company  and  Davis,  trustee. 
In  that  action  a  Judgment  was  entered  on 
August  14,  1912,  dismissing  the  petition.  The 
opinion  of  the  court  shows  that,  as  to  the 
-defendant  Kentenla  Corporation,  it  was  dis- 
missed upon  the  ground  that  as  that  was  a 
suit  for  specific  performance,  and  as  the  Eei;i- 
tenia  Corporation  was  not  claiming  under 
Davis,  trustee,  it  was  not  therefore  subject 
to  the  demand  for  the  specific  performance 
of  the  contract  made  by  Davis,  trustee.  It 
was  dismissed  as  to  defendant  Davis,  trustee, 
upon  the  ground  that  by  the  Judgment  ren- 
dered in  the  Harlan  circuit  court  in  the  ac- 
tion filed  In  June.  1910,  the  plaintiff  was 
barred  of  hla  right  to  sue  for  specific  per- 
formance of  the  contract  of  compromise  as 
to  thia  remaioing  tract;  the  court  holding 
that  the  forma:  suit  having  been  brought  to 
•enforce  the  contract  in  full,  and  Judgment 
having  taken  therein  as  to  part  only, 
plaintiff  would  not  be  permitted  to  split  up 
his  cause  of  action  on  the  contract,  and  to 
sue  in  a  subsequent  action  seeking  to  enforce 
the  perfbrmance  of  the  contract  as  to  the 
reraalnii^  tract  Pending  that  piroceeding, 
the  Cumberland  Valley  Land  Company  sold 
and  conveyed  the  minerals  of  the  62.10^  acres 
to  tbe  Bo,relng  Land  ft  Hlnizig  Company, 
plaintiff  lierein,  on  Aiotl  S,  1911.  Thereafter, 
on  August  3,  1912,  the  Boreing  Land  ft  Min- 
ing Company  Instituted  this  action  In  the 
Harlav  circuit  court  against  the  Kentenla 
■Corporation,  alleging  that  the  plaintiff  was 
the  owner  and  in  the  constructive  possession 
of  tbe  minerals  of  tbe  62.102  acres,  and  that 
the  defendant  was  wrongfully  claiming  title 
to  said  minerals  under  and  by  virtue  of  a 
conveyance  from  Cumberland  Company,  of 
-date  August  8, 1908. 

It  is  allied  in  the  petition  that  Hiram 
Cawood,  notwithstanding  his  conveyance  of 
the  minerals  of  the  62.102  acres  to  Middleton 
and  Pace,  under  whom  the  plaintiff  claims, 
■executed  and  delivered  to  one  Ilensley  a  deed 
ptiri>orting  to  convey  to  him  the  absolute 
fee-simple  title  thereto;  that  Ilensley  in  turn 
conveyed  in  like  manner  to  one  Fields;  and 
that  Fields  conveyed  In  like  manner  to  the 
Cumberland  Company,  which  in  turn  convey- 
ed to  the  defendant  Kentenla  Corporation. 
It  la  alleged  that  neither  Ilensley,  nor  Fields, 
nor  the  Cumberland  Company  had  any  title 
to  the  minerals  of  the  62.102  acres,  and  that 
defendant  Is  claiming  under  these  conveyanc- 
es, and  under  the  Cawood  title,  tbe  same  un- 
der which  plaintiff  claims,  the  minerals  of 


the  82.102  acres  In  question.  Plaintiff  pray- 
ed that  the  deed  of  September  11.  1908,  from 
the  Cumberland  Company  to  Kentenla  Corpo- 
ration be  canceled  In  so  far  as  It  purported 
to  convey  tbe  minerals  of  the  62.102  acres 
therein  conveyed,  and  that  defendant  be  en- 
joined from  claiming  or  asserting  title  to  the 
minerals  of  the  62.102  acres  under  said  title. 

Defendant,  answering,  denied  that  plain- 
tiff was  the  owner  or  In  the  possession  of 
the  minerals  of  the  62.1(^  acres,  alleged  that 
it  (the  defendant)  was  tbe  owner  and  in  the 
possession  of  the  62.102  acres  as  well  as  the 
minerals  therein  and  thereunder,  and  prayed 
that  plaintiff  be  enjoined  from  asserting  any 
claim  or  title  to  the  minerals  thereof.  De- 
fendant alao  pleaded  in  bar  of  this  action  the 
proceedings  and  judgment  of  the  United 
States  Circuit  Court  for  the  Eastern  District 
of  Kentucky,  heretofore  mentioned. 

Upon  a  trial  the  chancellor  adjudged  that 
the  plaintiff,  Boreing  Land  ft  Afinlng  Com- 
pany, was  the  owner  of  the  minerals  of  the 
62.102  acres,  and  adjudged  a  cancellation  of 
the  deed  of  August  3,  1908.  from  Cumberland 
Company  to  Kentenla  Corporation  in  so  for 
as  It  purports  to  convey  the  minerals  therein 
and  thereunder;  and,  from  that  Judgment;  de- 
fendant Kentenla  Corporation  appeals. 

[1]  It  is  first  contended  by  appellant  that 
the  demurrer  to  the  petition  should  have 
been  sustained  for  the  reason  that  plaintiff 
alleges  only  constructire  possession  of  tlie 
minerals  of  tbe  ^102  acres.  But  tbia  ob- 
jection that  the  petition  does  not  show  that 
tbe  plaintiff  is  In  tlie  actual  possession  of  the 
minerals  mentioned  cannot  be  maintained. 
The  defendant  company  b^g  in  poasesalon 
of  the  snrfoce  under  a  deed  purporti^  to 
convey  the  fee-simple  title  to  tlie  land  with- 
out exception  or  reservation  of  the  minerals 
thereof,  It  was  not  necessary  that  the  plain- 
tiff be,  or  allege- ttiat  it  was,  in  the  actual 
possession  of  the  minerals. 

Tbe  case  of  Famsworth  v.  Barxet,  146  Ky. 
666, 142  S.  W.  1049,  forcloses  this  contention. 
In  that  case  one  Banks  owned  a  tract  of 
land,  tiie  minerals  of  which  he  conveyed  to 
Henderstm  Coal  Company,  from  which  com- 
pany the  minerals  passed  by  mesne  convey- 
ances to  one  Barrett  Barrett  8<dd  and  con- 
veyed same  to  Keystone  Mining  ft  Manufac- 
turing Company,  retaining  a  vendor's  lien. 

Banks,  after  and  notwithstanding  his  con- 
veyance of  the  minerals  of  the  tract  to  the 
Henderson  Coal  Company,  executed  a  deed  to 
one  HoUoway  without  exception  or  reserva- 
tion of  the  minerals,  coove>'lng  tbe  land  lu 
fee;  and  HoUoway  conveyed  In  like  manner 
to  Ta,vlor,  who  so  conveyed  to  Famsworth; 
and  Famsworth  likewise  conveyed  to  Mrs. 
Nii-liolson. 

Barrett  sued  Keystone  Mining  ft  Manufac- 
turing Company  to  enforce  his  vendor's  lien; 
that  company  answered  and  cross-petitioned 
Famsworth  and  Mrs.  Nicholson,  alleging  that 
they  were  claiming  tbe  minerals  of  the  tract 
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under  the  coiiTeyaiices  mentlonecl,  notwith- 
standing the  fact  that  tne  remote  common 
grantor,  Banks,  before  the  execution  of  the 
deed  under  which  Famswortb  and  Mrs. 
Nicholson  derived  title,  had  severed  the  min- 
erals of  the  tract  by  conveyance  to  Henderson 
Coal  Company,  under  which  the  Keystone 
Company  claimed.  They  answered  and  as* 
serted  ownership  of  the  minerals  of  the  tract. 
In  that  case  this  court  said :  "Mrs.  Nicholson, 
not  having  possession  of  the  minerals  under 
the  land,  but  only  of  the  surface,  could  not 
hare  maintained  a  suit  to  quiet  her  alleged 
title  to  the  mineral  rights.  Combs  v.  V.  I.  a 
&  a  Co.,  106  S..W.  816,  32  Ky.  Law  Rep.  601. 
On  the  contrary,  the  Keystone  Mining  &  Man- 
nfticturiiv  Gwnpany  could  have  maintained,  a 
suit  against  Mrs.  mcholson,  the  owner  of  the 
surface,  to  qolet  its  title  to  the  minerals, 
without  b^ug  In  possession  of  the  land.  Ev 
ersole  v.  V.  I.  a  &  0.  Co.,  122  Ky.  649  [02 
S.  W.  808].- 

Identlcftlly  the  same  state  of  facts  exist  in 
the  case  at  bar.  Borelng  Land  A  Mining 
Company,  the  plaintiff,  has  a  complete  diain 
of  title  to  the  minerals  from  Middlettm  and 
Pace,  to  whom  Cawood  conveyed  the  minerals 
of  the  62.102  acres,  Jnst  as  Keystone  Mining 
&  Manufacturing  Company  had  fnnn  Banks 
In  the  FamsworUi  Case.  Defendant  Ken- 
tenla  Corporation,  in  the  case  at  bar,  has  a 
complete  chain  of  title  from  Cawood  for  the 
land,  without  exception  or  reservation  of  Uie 
minerals  which  he  had  severed  by  prior  con- 
veyance, just  as  Mrs.  Nicholson  had  In  the 
Farnsworth  Case.  And  defendant  Kentenla 
Corporation  Is  In  possession  of  the  surface. 
In  the  case  at  bar,  jnst  as  Mrs.  Nicholson 
was  In  the  Farnsworth  Case.  And,  upon  the 
authority  of  that  case,  plaintiff,  Borelng 
Land  &  Mining  Company,  may  maintain  its 
action  against  defendant  corporation  to  quiet 
its  title  to  the  minerals  of  the  62.102  acres, 
without  being  In  possession  thereof.  The 
case  of  Cumberland  Co.  v.  Kelly,  156  Ky.  397, 
160  S.  W.  1077,  relied  on  by  appellant,  Is  not 
In  conflict  with  the  views  herein  expressed. 
In  that  case  the  defendant  claimed  under  a 
conflicting  and  Independent  basic  title,  not 
under  a  remote  common  grantor  with  the 
plaintiff;  and  the  question  of  the  rights  of 
the  respective  owners  of  the  minerals  and 
surface  of  a  tract  of  land  claimed  under  a 
remote  common  grantor  was  not  therein  In- 
volved. 

[2]  2.  Appellant  also  contends  that  the 
chancellor  erred  In  sustaining  the  demurrer 
to  the  second  paragraph  of  Its  answer,  where- 
in It  pleaded  an  estoppel  by  virtue  of  the 
Judgment  of  the  United  States  Circuit  Court 
for  the  Eastern  District  of  Kentucky  In  the 
action  of  Cumberland  Valley  Land  Co.  v. 
Davis,  Trustee,  and  Kentenla  Corporation, 
hereinbefore  mentioned.  Appellant  contends 
that  appellee  had  notice  of  the  pendency  of 
that  suit  at  the  time  it  received  the  convey- 
ance of  the  minerals  of  the  62.102  acres  from 


;  the  plaintiff  therein;  and  that  aM>ellee  is 
bound  thereby.  This  may  be  conceded.  But 
that  judgment  merely  dismissed  the  petition 
seeking  spedflc  performance  of  the  contract 
of  Davis,  trustee,  whereby  he  promised  to 
convey  by  quitclaim  deed,  to  the  Cumberland 
Valley  Land  Company,  the  mlnei^la  of  the 
62,102  acres.  The  judgment  expressly  says 
that  "there  is  no  Issue  as  to  such  ownership, 
and  plaintiff  asks  no  relief  based  thereon," 
and  that  court  refused  to  pass  on  this  ques- 
tion. 

In  section  259  of  Freeman  on  Judgm^ts  It 
is  said:  "The  -best  and  most  invariable  test 
as  to  whether  a  former  judgment  is  a  bar  la 
to  Inquire  whether  the  same  evidence  will 
sustain  both  the  present  and  the  former  ac- 
tion. If  this  identity  of  evidence  Is  fcrand. 
it  will  mate  no  difference  that  t31ie  form  of 
the  two  actions  is  not  the  same.**  To  the 
same  effect  see  23  Oyc.  1158. 

In  the  action,  the  judgment  In  which  is 
here  sought  to  be  Interposed  as  a  bar  to  this 
actiton.  the  plaintiff,  Cumberland  Vall^  I^and 
Company,  alleged  that  Kentenla  Corporation, 
at  the  time  it  accepted  trom  Davis,  trustee,  a 
conveyance  of  the  92.102  acres,  had  notice  of 
the  contract  of  compromise  whereby  Davis, 
trnstee,  promised  to  convey  the  minerals  of 
the  eZ.102  acres  to  plaintiff,  and  that  Ken- 
tenla Corporation  accepted  that  deed  with  the 
agreement  upon  its  part  that  it  would,  in  ac- 
cordance with  the  terms  of  the  compromise 
contract,  convey  by  quitclaim  deed  the  miner- 
als of  the  62.102  acres  to  the  plaintiff.  The 
Kentenla  Corporation,  answering,  denied  that 
it  had  ever  accepted  any  deed  from  I>avis, 
trustee,  and  upon  that  ground  the  petition 
was  dismissed  by  the  court,  as  against  the 
Kentenla  Corporation. 

In  the  case  at  bar  there  is  no  effort  to 
coerce  a  performance  of  the  contract  of  com- 
promise entered  Into  by  Davis,  trustee.  "Tliere 
is  no  allegation  that  defendant  Kentenla  Cor- 
poration holds  or  claims  under  Davis,  trustee. 
On  the  contrary,  in  this  action  It  Is  diarged 
that  defendant  claims  under  a  remote  gran- 
tor common  with  plaintiff,  but  that  said  re- 
mote common  grantor,  after  executing  a  con- 
veyance of  the  minerals  of  the  62.102  acres  to 
the  person  under  whom  plaintiff  claims,  exe- 
cuted a  deed  to  another  person,  under  whom 
defendant  claims,  conveying  the  62.102  acres, 
without  exception  or  reservation  of  the  min- 
erals which  he  had  therefore  severed ;  and  in 
this  action  plaintiff  seeks  a  cancellation  of 
the  deed  under  which  defendant  claims.  In  so 
far  as  It  purports  to  convey  the  minerals  of 
the  62.102  acres,  for  the  reasons  stated. 

It  will  thus  be  seen  that,  while  the  miner- 
als of  the  62.102  acres  was  the  subject-matter 
of  the  former  action  as  well  as  of  this,  the 
cause  of  action  Is  not  the  same.  The  sanK 
evidence  whidb  would  authorize  a  recovery 
in  the  flrst  action  would  not  authorize  a 
recovery  In  this. 

Nor  is  the  vital  issue  the  same  as  in  the 
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former  action.  In  tbe  former  action,  as  ex- 
pressly held  by  tbat  conrt,  the  Issue  between 
the  plalntUT,  Cumberland  Valley  Land  Com- 
pany, and  defendant,  Kentenla  Corporation, 
was:  Did  the  Kentenia  CoriKiratlon  accept 
from  Davis,  trustee,  a  deed  conveyln;  to  It 
the  62.102  acres,  with  notice  of  the  compro- 
mise contract  heretofore  mentioned,  and  with 
the  agreement  upon  Its  part  that  It  would,  In 
conformity  with  that  contract,  execute  to 
Cumberland  Valley  Land  Company  a  quit- 
claim deed  cOTeriug  the  minerals  of  the  62.- 
102  acres. 

In  the  present  action  tbe  issue  Is  whether 
the  conveyance  under  which  K^tenia  Com- 
pany is  allesed  to  claim  ttie  minerals  of  the 
82.102  acres  rated  in  tbe  Kentenla  Corpora- 
tion title  to  the  mineralB  thereof,  notwith- 
standing tbe  fact  tbat  Oawood  had  severed 
the  minerals  tiieieof  by  conveyance  to  one 
nnder  whom  plaintUt  dalms,  before  convey- 
ing the  land  to  blm  under  whom  defendant 
claims;  and.  If  not,  whether  the  execution 
and  recordation  of  deeds  purporting  to  con- 
vey tbe  fee  of  tbe  62.102  acres,  without  ex- 
ception or  reservation  of  tbe  minerals  by  per- 
sons irbo,  in  point  of  fact,  ate  not  tbe  own- 
ers of  the  minerals  because  of  tbe  former 
sevoranoe  therec^  Is  such  a  fraud  upon  tbe 
rights  of  the  plaintiff  as  to  entitle  it  to  a 
cancellati<m  of  the  deed  sought  to  be  canceled, 
in  so  far  as  It  purports  to  convey  the  mbierals 
of  tbe  62.102  acres  of  tbe  defendant 

There  is  identity  of  subject-matter  (tbat  is, 
tbe  minerals  of  the  ffii.102  acres  here  involved 
was  likewise  involved  in  the  former  action, 
the  Judgment  in  which  is  sought  to  be  inter* 
posed  as  a  bar  to  this  action);  but  identity  of 
subject-matter  la  not  an  Infallible  criterion  of 
the  sufficiency  of  tbe  former  Judgment  as  an 
estoppel.  "The  true  requirement  is  tbat  the 
cause  of  action  In  the  two  suits  shall  be  tbe 
same."  23  Cyc.  1166. 

It  follows,  therefore,  that  the  chancellor 
properly  sustained  the  demurrer  to  the  sec- 
ond paragraph  of  the  answer  wherein  the 
Judgment  mentioned  was  pleaded  as  an  es- 
toppel agalnat  tbe  cause  of  action  In  tbe  peti- 
tion set  out 

[SI  3.  Appellant  also  contends  that  the 
court  erred  In  overruling  Its  motion  to  strike 
from  the  petition  that  part  of  same  in  which 
plaintiff  set  up  in  detail  the  chain  of  title 
under  which  it  claims  tbe  minerals  of  the 
62.102  acres,  as  well  as  the  chain  of  title 
under  which  defendant  claims,  tracing  both 
back  in  connected  order  to  the  common  gran- 
tor, Cawood.  But,  in  this  contention,  we  do 
not  concur.  While  It  may  be  conceded  that 
plaintiff  was  not  required  to  plead  tbe  man- 
ner of  derivation  of  Its  title  and  that  of  de- 
fendant yet,  pleaded  as  it  was,  It  curtailed 
the  evidence,  sharply  defined  the  real  contro- 
versy between  the  parties,  and  enabled  the 
court  to  comprehend,  without  difficulty,  the 
facts  to  which  it  was  sought  to  have  the  law 


applied.  It  apprised  the  defendant  of  what 
was  admitted  by  the  plaintiff  aa  well  as 
what  was  claimed  by  it  and  obviated  the 
necessity  of  either  party  offering  evidence  to 
establish  the  facts  thus  admitted. 

The  chancellor  did  not  abase  the  discretion 
vested  in  biui,  In  overruling  tbe  motion  to 
strike  from  the  petition  the  language  of 
which  complaint  was  thns  made. 

Tbe  Judgment  is  affirmed. 


UNITED  FUEL  &  GAS  CO.  v.  COMMON- 
WEALTH, t 
(Court  of  Appeals  of  Kentucky.    May  16, 
1914.) 

1.  Municipal  Cobpobations  (|  121*)— Obdi- 

NANCES — PbOSECUTIONB    FOB  ViOLATIOMS— 

Defenses— In VALiDixr  of  Obdinance. 
Kotvitbstanding  Ky.  St  S  8639,  providing 
that  the  validity  of  any  city  ordinance  shall  be 
tried  by  a  writ  of  prohibition  from  the  circuit 
court,  the  objection  that  an  ordinance  imposing 
a  fine  for  violations  was  invalid,  might  be  made 
in  a  prosecution  to  enforce  it  since  a  judgment 
impoaing  a  fine  for  violation  of  a  void  ordinance 
would  deny  a  remedy  by  due  course  oC  law,  in 
violation  of  Const.  {  14,  and  the  equal  protec- 
tion of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  257;  Dec.  Dig.  i 
121.*] 

2.  Municipal  Cobpobationb  (S  690*)— Oboz- 

NANCEB— POWEB  TO  PASS  OBDINANCEB. 
Ky.  St.  9  3637,  coDfers  certain  powers  on 
councils  of  cities  of  the  fifth  class,  and  in  subdi- 
vision  7  provides  that  they  may  enact  and  en- 
force all  other  local,  police,  sanitary,  and  oth- 
er regulations  not  coonicting  with  general  laws. 
Held,  that  such  subdivision  does  not  confer 
power  to  make  any  regulations  the  council  sees 
nt  Dot  conflictiDg  with  the  general  laws,  but 
only  embraces  matters  as  to  which  the  coun- 
cil is  authorized  to  legislate^ 

[Ed.  Note.— For  other  cases,  sea  Monieipal 
Corporations,  Cent  Dig.  |  1309;  Dec  D^.  { 
590.*] 

3.  Gas  (|  14*)— Gas  CoHFAima— MuHiciPAi. 

Regulations. 

The  council  of  a  city  of  the  fifth  class  had 
no  power  to  maiie  an  ordinance  imposing  a  fine 
on  corporations  discriminating  improperly  be- 
tween their  patrons,  and  bad  no  such  right  by 
virtue  of  a  franchise  granted  to  a  gas  copipany 
which  provided  that  the  grantee  should  not  dis- 
criminate against  consumers  in  delivering  gas, 
as  one  party  to  a  contract  cannot  impose  a  fine 
on  the  other  party  for  a  violation  of  the  con- 
tract, in  the  absence  of  legislative  authority. 

[Ed.  Note.— For  other  cases,  see  Gas,  Gent 
Dig.  H  10, 11 ;  Dec.  Dig.  |  14.*] 

Appeal   from   CSrcuit  Court,  Lawrence 

County. 

The  United  Fuel  &  Gas  C^>mpany  was  con- 
victed of  a  violation  of  a  municipal  ordi- 
nance, and  It  appeals.  Reversed  and  re- 
manded, with  directions. 

R.  G.  Altizer,  of  Pittsburgh,  Pa.,  and  Ha- 
ger  &  Stewart,  of  Ashland,  for  appellant  W. 
D.  O'Neal,  Jr.,  and  J.  A.  Vinson,  both  of 
Louisa,  for  tbe  Commonwealth. 

HOBSON.  G.  J.  The  United  Fuel  &  Gas 
Company  holds  a  franchise  granted  by  the 
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«lt7  of  Louisa  under  an  ordinance  wblcb, 
among  otlier  things,  provldeB  that  the  gran- 
tee of  the  franchise  shall  furnish  for  public 
and  private  Dse  to  the  city  and  its  Inhab- 
itants natural  or  artificial  gas  at  a  reason- 
ble  price,  not  exceeding  In  any  event  $1  per 
1,000  cubic  feet,  and  that  the  grantee,  in 
delivering  gas,  shall  not  discriminate  against 
the  consumers  in  the  city.  The  United  Fuel  & 
Oas  Ck)mpanj  proposed  to  the  inhabitants  of 
Louisa  to  sell  them  gas  at  20  cents  a  thou- 
sand feet  if  they  would  sign  a  contract  for 
five  years,  but  It  charged  persons  who  did 
not  sign  such  a  contract  25  cents  a  thousand 
feet  A  majority  of  the  consumers  signed 
the  five-year  contract,  but  a  minority  did  not 
sign  it  The  city  council  then  passed  an  ordi- 
nance which  provided  that  a  gas  company 
should  not  charge  one  citizen  more  than  an- 
-other,  and  Imposed  a  fine  of  not  less  than 
$50  nor  more  than  $100  for  a  violation  of  the 
-ordinance.  Warrants  were  taken  out  against 
the  gaa  company  under  the  ordinance,  and 
.  the  gas  company  was  fined  in  the  police 
court  It  appealed  to  the  drcolt  court  in- 
sisting that  the  ordinance  was  void.  But  the 
circuit  court,  being  of  opinion  that  the  va- 
lidity of  the  ordinance  could  only  be  inqulr- 
■ed  Into  upon  a  writ  of  prohibition,  refused 
to  pass  upon  the  validity  of  the  ordinance 
and  Imposed  a  fine  of  %T5  nptm  fhe  gas  com- 
pany.   The  gas  company  appeals. 

[1]  Louisa  is  a  dty  of  the  fifth  class.  Sec- 
tion 8639,  Ky.  St.  governing  dtiea  of  the 
fifth  class,  Is  as  follows:  "The  ralldity  or 
constltutlonalltT  of  any  dty  oxdEnance.  In- 
laws or  rales  of  the  fifth  class  dties,  shall 
be  tried  by  a  writ  of  prohibition  from  the 
Judge  of  the  dicnlt  court  in  which  said  dty 
ts  located,  with  right  of  appeal  by  either  par- 
ty to  the  Court  of  Appeals." 

While  the  validity  of  an  ordinance  may  be 
tested  by  a  writ  of  prohibition,  as  provided 
by  the  statate,  if  the  ordinance  is  not  valid. 
It  Is  a  nullity,  and,  if  it  is  a  nullity,  ttien  is 
no  law  antborizlng  a  fine  to  be  imposed  nii- 
on  the  defendant  for  a  void  law  Is  of  no 
more  effect  after  it  Is  passed  than  If  it  had 
never  been  passed.  Being  a  nullity,  It  can 
give  no  force  to  any  Judicial  proceeding,  and 
a  Judgment  for  a  fine  nndw  it  must  stand 
upon  the  same  footing  as  a  Judgment  ren- 
dered for  a  fine  without  any  ordinance  au- 
thorizing It  The  conrt  will  not  inflict  pun- 
ishment under  a  void  law,  for  under  the  Con- 
stitution every  person  shall  have  remedy  by 
due  course  of  law,  and  all  courts  shall  be 
open.  Section  14.  To  fine  a  man  under  a 
void  ordinance  would  be  to  deny  him  the 
equal  protection  of  the  law  and  refuse  him 
remedy  by  due  course  of  law.  Neither  lib- 
erty nor  property  may  be  taken  from  a  man 
-except  by  due  course  of  law,  and  no  Judg- 
ment can  be  entered  punishing  an  offense 
when  there  is  no  law  warranting  it  We 
therefore  conclude  that  if  the  ordinance  Is 
Toid,  the  objection  may  be  made  in  t^e  pros- 


ecution to  enforce  the  ordinance,  if  the  party 
so  elects.  Instead  of  bringing  a  writ  of  pro- 
hibition. 

[2,  3]  In  the  act  governing  dtles  of  the 
fifth  class,  the  power  to  pass  ordinances  Is 
set  out  in  section  3637,  Ky.  St  In  a  number 
of  subdivisions  of  that  section  the  things  that 
may  be  provided  for  by  ordinance  are  set 
out  Among  other  thin^  In  the  seventh  sub- 
division the  council  la  given  authority  to 
enact  and  enforce  within  the  limits  of  the 
dty  all  other  local,  police,  sanitary,  and  oth- 
er regulations  not  confiicting  with  general 
laws.  But  this  subdivision  must  be  read  in 
connection  with  the  other  provisions  of  the 
section,  and  was  not  intended  to  confer  upon 
the  general  council  power  to  make  any  r^- 
ulatlons  it  saw  fit  not  conflicting  with  the 
general  laws  of  the  state.  The  words  "all 
other  local,  police,  sanitary,  and  other  regn- 
latlons"  refer  to  the  things  that  the  council 
was  authorized  to  do  by  the  act  The  other 
regulations  referred  to  were  not  intended  to 
embrace  matters  on  which  the  conndl  was 
not  authorized  to  legislate.  The  act  for  the 
government  of  dUes  of  the  fifth  class  must 
be  read  in  connection  with  acts  for  the  gov- 
ernment of  other  dasses  of  dUes.  No  sucb 
broad  powers  are  conferred  on  larger  dUes, 
and  the  minute  statement  of  what  tbe  dty 
may  do  was  unnecessary,  it  this  sabdlvisiMi 
was  Intended  to  give  it  all  power  not  ocmflict- 
ing  with  general  laws.  There  la  nothing  In 
the  act  giving  the  dty  any  power  to  make  ordi- 
nances Imposing  fines  upon  corporations  who 
dlscriininate  Improperly  between  tbelr  pa- 
trona  The  ordinance  granting  the  franchise 
is  a  contract  between  liie  dty  and  the  gran- 
tee of  the  firandilse;  and  one  party  to  a 
contract  cannot  by  his  act  Impose  a  fine  up- 
on the  other  party  f6r  a  violation  of  tbe 
contract  In  the  absence  of  some  legislative 
authority  to  do  so.  In  Dillon  on  Municipal 
Corporations,  voL  111,  S  1325  (6th  Ed.)  it  Is 
said:  "Independently  of  a  right  to  recnlftte 
and  control  the  rata  to  be  charged  for  pub- 
lic service  reserved  in  a  grant  of  a  frandtlae 
or  right  to  use  the  dty  streets,  a  dty  or 
other  munidpali^  has  no  power  to  regulate 
the  rates  to  be  diarged  by  water,  lifting, 
or  other  public  service  corporations,  in  tbe 
absence  of  express  or  plain  legislative  au- 
thority to  do  80."  See,  also,  Wyman  on  Pub- 
lic Service  Corporations,  voL  2,  {  1410;  Old 
Colony  Trust  Company  v.  Atlanta  (G.  C.)  83 
Fed.  39;  Bluefleld  Water  Works  Co.  T.  Bine- 
field,  69  W.  Va.  1,  70  S.  B.  772,  33  U  R  A. 
(N.  SO  759;  St  LojU  V.  Bell  Telephone  Co.. 
96  Mo.  623,  10  S.  W.  197,  2  U  B,  A.  278,  9 
Am.  St  Bep.  370. 

We  do  not  deem  It  necessary  to  consider 
whether  the-  gas  company  discriminates 
against  consumers  in  the  dty,  or  to  pass  up- 
on the  question  whether  it  has  violated  tiu 
terms  of  the  franchise.  This  question  may 
be  determined  in  a  dvil  action  in  a  court  ot 
competent  Jurisdiction.  We  only  now  dete^ 
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mine  that  the  ordinance  Is  void  for  want  of 
authority  In  the  dty  to  enact  It;  and,  that 
being  void,  It  is  a  nullity,  and,,  being  a  nulli- 
ty, no  Judgment  for  a  flne  may  be  Imposed 
upon  the  defendant  under  it 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  the  circuit  court  to  dis- 
miss the  proceeding. 

HANNAH^  J.,  not  sitting. 


mXiINOIS  GBNT.  B.  Oa  T.  DOS8. 

(Court  of  Appeals  of  Kentucky,   Uay  IS. 
1914.) 

1.  'Watebs  and  Wateb  GouBsn  (I  126*)— 
Obstbitction  of  Natuuz.  Flow— ^Tnipo- 
BABT  Dauaoe— Evidence. 

Evidence,  in  an  action  against  a  railroad 
for  negligent  obstruction  of  the  outlets  through 
its  road  at  a  fill  for  the  natural  flow  of  water 
accumulBtiDg  on  plaintUTs  land,  h^d  to  sus- 
tain a  finding  of  temporary  damage. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  CenL  Dig.  {{  138,  141,  142; 
Dec.  Dig.  t  126.*] 

2.  Appbai.  and  Ebbob  (S  1018*)~Waitkb  of 

E>BBOB. 

Defendant  may  not  complain  of  plaiutlff 
haviiv  been  permitted  to  testl^  from  a  written 
memoranduno,  having  itself  been  permitted  to 
examine  it,  and  offered  it  In  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  4140-4145.  4U1.  4168- 
4160:  Dec.  Dig.  8  104&«] 

3.  Waters  and  Wateb  Courses  (J  126*)— 
OBSTBDonon— Evidence  ov  Injubis^.  to 
Otbeb  I«ahdb. 

Defendant  in  an  action  for  obstruction  of 
outlets  for  natural  fiow  of  water  accumulatinfi; 
on  plaintilfs  land,  may  not  go  into  collateral 
issnes  by  showing  that  crops  on  other  lands  In 
the  immediate  vicinity  were  destroyed  by  water 
during  the  year  for  which  plaintifE  claims  dam- 
ages, and  that  this  was  not  caused  by  any  act 
of  defendant 

[Ed.  Note.— For  other  caaes.  see  Waters  and 
Water  Ooanee,  Cent  Dig.  U  13^  141.  142; 
Dec  Dig.  I  m*] 

Appeal  from  Olrcalt  Coait,  Muhloiherg 

County. 

Action  by  J.  F.  Doss  against  the  IlUnola 
Gmtral  Etailroad  Company.  Judgment  for 
plaidtifl,  and  defendant  appeals.  Afflrpied. 

Trabne,  Doolan  A  Cox,  of  LouleviUe,  Tay- 
lor  ft  Eaves,  of  OteenTllle,  S.  t^nnan  Bait)«r, 
of  Lonlsvllle^  Brpwder  &  Browder,  of  Bub- 
seUTlIle,  and  O.  L.  Sirley.  of  Chicago.  111.,  fbr 
appellant  Hubert  Meredith.  Doyle  Willis, 
and  W.  J.  Boss,  all  of  Gre«iTille,  for  ap- 
pellee. 

TUBNEB,  J.  Appellee  is  the  owner  of  a 
tract  of  land  on  which  he  resides,  and  which 
is  bordered  on  the  south  by  appellant's  right 
of  way.  The  natural  flow  of  water  accumu- 
lating on  this  farm  is  south  toward  the  rail- 
road. The  railroad  track  at  this  poiut  is 
constructed  on  a  fill  4  or  5  feet  high  along 
the  border  of  appellee's  property.  As  origi- 
nally oonstmcted  there  was  left  In  the  flU 


two  open  culverts;  one  at  a  point  near 
where  two  small  streams  converge  on  appel- 
lee's land,  and  another  about  600  yards  fur- 
ther west  near  where  appellee's  land  Joins 
that  of  one  Bridges.  The  two  culverts  were 
connected  by  a  ditch  along  the  north  side 
of  the  right  of  way,  which  in  times  of  heavy 
rains  aided  In  conducting  the  water  from  the 
east  culvert  to  the  west;  the  east  culvert  be- 
ing upon  a  higher  elevation  than  the  west 

This  is  an  action  by  app^ee  for  damages, 
wherein  he  alleges  that  these  outlets  for  the 
water  were  negligently  filled  in  and  obstruct- 
ed wiUi  dirt,  sand,  timber,  stone,  and  other 
obstructhms  to  such  an  extait  as  to  leave 
an  insufficient  place  for  Hie  water  to  pass 
through,  and  causing  the  same  to  dam  up 
and  flow  ba<ft  over  and  stand  upon  the  farm- 
ing lands  of  plaintift;  and  he  further  alleges 
that  by  reason  of  the  oonstructlxn  of  a 
switch  track  the  ditch  which  formerly  aid- 
ed In  carrying  off  the  water  had  been  ob- 
structed, and  the  natural  flow  of  the  water 
through  the  same  from  the  east  to  the  west 
culvert  had  been  obstructed.  He  prays  for 
damage  for  lost  crops,  and  for  permanent 
Injury  to  his  land.  The  defendant  answered, 
traversing  the  material  allegations  of  the 
petition,  and  setting  up  other  defenses  which 
are  not  now  relied  upon.  The  jury  in  the 
lower  court  found  a  verdict  for  the  plaintiff 
for  $700  for  temporary  damage  growing  out 
of  crops  destroyed,  and  did  not  mentloD  In 
its  verdict  any  permanent  Injury  to  plain- 
tiff's land,  and,  from  a  judgment  on  that 
verdict  this  appeal  la  taken. 

[1]  It  Is  first  contended  that  the  verdict 
for  temporary  damage  Is  not  sustained  by 
the  evidence.  It  is  in  evidence  by  several 
wituesses  that  these  cnlvefts  some  two  or 
three  years  before  the  trial  had  been  chang- 
ed by  the  company  into  what  is  called  sur- 
face or  ballast  bridges,  and  that  since  the 
change  the  space  for  the  escape  of  the  wa- 
ter was  not  as  great  as  it  had  been.  It 
also  appears  that  the  space  under  these 
brUtees  was  obstructed  by  old  plies,  which 
were  not  used  in  bradng  the  bridge,  and 
that  Qiere  was  an  accomnlatton.of  roc^,  sand, 
dirt,  and  other  debris  which  had  washed 
agatnst  these  ^es;  it  Is  also  shown  that  by 
the  construction  of  the  switch  the  ditch  run- 
ning from  the  east  to  the  west  culrert  had 
been  obstructed,  and  had  been  p^ mitted  to 
fllj  in  until  its  depth  was  not  as  great  as  it 
had  been. 

Clearly  such  obstructions  as  these  might 
have  been  remored  at  a  reasonable  expense, 
and  the  jury  seemed  to  have  been  fully  justi- 
fied in  finding  the  temporary  damage. 

[2]  Appellant  complained  that  on  the  trial 
appeUee  was  permitted  to  testify  from  a 
written  memorandum  which  he  at  the  time 
had.  The  witness  stated  that  this  memo- 
randum was  tafc^  from  bis  little  books  of  ao* 
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count  wUcb  lie  kept  about  his  farm  trans- 
actlona,  and  ttutt  be  had  preTlously  made  It 
out  BO  that  be  would  not  overlook  any  of 
thB  Items  going  back  over  a  period  of  Ave 
years;  bat  it  Is  unnecessary  to  go  Into  this 
trivial  matter,  for  the  appellantfs  attorneys 
tbemsdres  were  permitted  to  ocandne  this 
memorandnm,  and  offered  it  In  evidence 
themselves. 

[3]  The  appellant  complains  tbat  the  low- 
er coort  refused  it  the  right  to  offer  evidence 
that  crops  on  other  lands  In  the  Immediate 
vicinity  of  appellee's  land  and  adjoining  it 
were  destroyed  by  water  during  the  year 
which  appellee  claimed  such  damage,  and 
that  such  destruction  was  not  caused  by  any 
act  of  the  appellant.  Clearly  it  would  not 
be  proper  to  go  Into  these  collateral  Issues; 
it  would  Involve  evidence  showing  that  the 
situation  and  elevation  of  the  different  tracts 
of  land  were  the  same,  that  the  elevation  of 
the  railroad  tracks  adjoining  the  other  prop- 
erty was  the  same,  that  the  outlets  for  the 
water  flowing  from  such  other  tracts  of  land 
were  the  same,  and  it  would  be  endless  mat- 
ter to  try  such  a  adt  if  all  these  things 
were  gone  into. 

The  instructions  given  In  this  case  follow- 
ed closely  the  ones  laid  down  in  a  very  slm- 
llar  case  of  C,  St  L.  &  N.  O.  R.  R.  Co.  v. 
Hoover,  147  Ky.  88,  14S  S.  W.  770,  and  are 
unobjectionable.  The  two  InstmctionB  offer- 
ed by  appellant  are  in  substance  given  In 
better  language  by  the  court 

On  the  whole  case  we  see  no  prejudicial 
error,  and  the  judgment  Is  afDrmed. 


OHBSAPEAKB  &  O.  BY,  CO.  v.  HAEMON. 

(Court  of  Appeals  of  Kentucky.   May  16, 
1914.) 

1.  Cosrs  (I  96»)— AoAiNBT  JuDora-Paom- 
smoK. 

A  police  judge,  In  Issuing  warrants  for  vip- 
latiou  ot  an  ordinance/  having  acted  witbm 
bis  jurisdiction  and  in  good  faith,  costs  should 
not  be  awarded  against  him  on  his  being  pro- 
hibited, because  of  invalidity  of  the  ordioance, 
from  enforcing  it  by  the  warrants. 

[Ed.  Note.— For  other  cases,  see  Oost^  Gwt 
Dig.  f  S80:  Dec  Dig.  I  9&n 

2.  Appeal  and  Ebbob  (|  1221*)— Cobbbc- 
TtONS— Clkbioai.  Ebbob. 

Entry  in  the  judgment  of  costs  afalnst 
defendant  in  prohibition,  a  judge,  having  been 
a  clerical  error,  not  having  been  directed  in 
the  (pinion  of  tlie  court  on  appeal,  mch  part  of 
the  jodgmoit  will  be  set  aside. 

[Bd.  Note.— For  odier  cases,  we  Appeal  and 
Enor,  Gent  Dig.  I  4722;  Deo.  Dig.  fmi.*] 

S.  HUHIOIPAX.    OOBFOKA'nOlfa     (%    1040*)  — 

Costs.  . 

The  city  not  being  a  party  to  proceedings 
to  prohibit  enforcement  of  an  ordinance,  be- 
canse  of  its  InvaUdity,  costs  could  not  be  ren- 
dered against  it. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  ^13,  2214;  Dec 
Dig.  I  1040.«] 


Appeal  from  Clrctilt  Court  Floyd  County. 

Action  by  the  Chesapeake  &  Ohio  Bailway 
Company  against  D.  O.  Harmon,  as  Police 
Judge,  to  enjoin  enforcement  of  a  certain 
ordinance.  Heard  on  motion  In  the  Supreme 
Court  for  a  rule  against  the  sheriff  of  Floyd 
county  to  show  cause  why  he  shall  not  make 
levy  on  defendant's  private  property  to  «»- 
force  payment  of  a  judgment  for  costs.  Ifo- 
tlon  overruled,  and  judgment  corrected. 

See*  also,  ICS  Ky.  669,  106  S.  W.  121.  4S 
B.  A.  (N.  &)  046. 

Harklna  ft  TTarfciiif;  of  Preatonsbnrg,  for 
appelant.  Will  H,  Layne,  of  Prestontdtnt^ 
and  Smith  ft  Combs,  of  HLidman*  for  appel- 
lee and  tbe  sberlff . 

HOBSON,  O.  J.  Tbe  dty  council  of  Pres- 
tonsburg  adopted  an  ordinance  requiring 
railroad  companies  to  provide  and  maintain 
safety  gates  at  all  roads  and  street  crossings 
In  Prestoneburg  under  a  penalty  of  1100  for 
each  day  the  ordinance  was  violated.  The 
Chesapeake  &  Ohio  Railway  Company  tailed 
to  provide  and  maintain  gates  as  required  by 
the  ordinance,  and  warrants  were  issued 
against  it  by  D.  O.  Harmon,  as  police  judge. 
Following  the  Issuing  of  the  warrants,  the 
railroad  company  Instituted  against  Harmon, 
as  police  judge,  an  action  to  enjoin  the  en- 
forcement of  the  ordinance  by  the  warrants 
on  the  ground  tbat  It  was  invalid.  The  cir- 
cuit court  dismissed  the  petition,  but  on  ap- 
peal to  this  court  the  judgment  was  reversed, 
and  the  case  remanded,  with  directions  to 
the  circuit  court  to  enter  a  judgment  perpet- 
uating tbe  injunctlou.  See  Chesapeake  ft 
Ohio  Railway  Co.  v.  Harmon,  153  Ky.  660, 
166  S.  W.  121,  45  L.  B.  A.  (N.  S.)  94a  In  en- 
tering the  judgment  of  this  court,  the  clerk 
entered  a  judgment  for  cost  in  favor  of  tbe 
appellant  against  tbe  app^ee,  and  ezecutioa 
was  issued  on  the  judgment  against  D.  O. 
Harmon,  police  Judge.  Tbe  sheriff  of  Floyd 
County,  who  received  the  execution,  declined 
to  levy  it  upon  tbe  personal  property  of  Har- 
mon, and  the  appellant  has  entered  a  motion 
for  a  rule  against  tbe  sheriff  to  show  cause 
why  he  shall  not  be  required  to  make  the  levy 
on  Harmon's  private  property.  The  case  has 
been  submitted  on  this  motion. 

[1]  Harmon,  as  police  judge,  acted  within 
his  jurisdiction  in  issuing  the  warrants.  The 
validity  of  tbe  ordinance  could  under  the 
statute  be  tested  upon  a  writ  of  prohibition ; 
or,  if  the  ordinance  was  void,  the  police 
court  on  the  hearing  of  tbe  case,  conid  so 
decide.  But  the  validity  of  the  ordinance 
could  only  be  tested  in  one  of  these  ways.  It 
was  proper  that  the  warrants  should  be  is- 
sued in  order  that  tbe  validity  of  the  ordi- 
nance might  be  tested.  Harmon  was  acting, 
not  only  within  his  jurisdiction,  but  also  in 
good  faith.  In  such  cases  costs  should  not 
be  Imposed  upon  public  officers  In  good  faith 
within  their  dutl^    Scrafford  v.  Gladwin 
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County  SaperrloorB*  42  Mlcb-  464,  4  N.  W. 
167 ;  State  t.  Bonner,  44  N.  C.  267  ;  29  Cyc 
1449;  State  v.  McDuffie.  S2  Ala.  4;  5  Ency. 
PL  &  Pr.  152.  and  cases  dted.  In  32  Cy&  631, 
It  is  said:  "In  the  absence  of  some  statute 
or  distinct  regulation  of  the  court,  the  pre- 
Tailing  party  in  prohibition  Is  not  entitled  to 
costs  unless  the  court.  In  disposing  of  the 
proceedings,  so  orders.  A  public  officer, 
against  whom  a  prohibition  is  sought  to  re- 
strain aa  offldal  act.  Is  not  liable  for  the 
costs  of  the  motion  or  of  any  proceeding 
therein." 

It,  8]  The  entry  of  the  Judgmrat  for  costs 
against  Harmon  was  a  clerical  error,  as  no 
judgment  for  costs  should  have  been  enter- 
ed; the  coart  not  so  directing  in  the  opin- 
ion. This  part  ta  OxB  judgment  is  now  set 
a8ld&  Xlie  exjocatixm  Issnlng  on  the  jadg> 
moit  Sm  qoasbed,  and  the  motion  for  the 
rule  is  OTermlfid.  The  municipality  of  Preft- 
tonsbnrg  was  not  a  party  to  the  proceedlivs, 
and  BO  no  judgment  for  costs  could  be  rot- 
dered  against  it  Moonoy  t.  Denhardt,  Judge, 
144  Ky.  263,  187  B.  W.  1099,  rests  OD  tbe 
facts  tbere  shown. 

Motion  overruled,  and  Judgment  oorrected 
as  indicated. 


WOOD  T.  SHABFS  ADM*S.t 

(Court  of  Appeals  of  Kentucky.  Hay  15, 

1914.) 

JUDOlCSnT    (I  545*)  — CONCLUBIVBWESS  — Er- 

rscT. 

Where  a  diUm  against  the  estate  of  a  de- 
ceased pemm  was  disallowed  by  the  drcnit 
court,  the  claimant,  after  disallowance,  cannot 
kgain  file  the  claim ;  the  jadgment  of  disallow- 
uce  being  final  and  conclasire,  and  bis  only 
remedy  being  to  move  to  set  it  aside  or  appeal 
tber^rom. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  990, 1305;  Dec  Dig.  f  645.*] 

Appeal  from  Oirenit  Court,  Jefterson  Coun- 
ty; ChaDcery  Branch,  First  Division. 

Claim  by  D.  S.  Wood  against  J(^  M. 
Sharp's  administrator.  From  a  judgment  de- 
nying the  claim,  the  claimant  appeals.  Af- 
firmed. 

0.  T.  Atkinson,  of  Bardstown,  and  Kowan 
Hardin,  of  Louisville,  ft>r  appellant  Bennett 
H.  Xoang  and  Marlon  Bipy,  both  of  Louis- 
ville, for  appellees. 

SETTLE,  J,  This  Is  an  aKwal  from  a 
Judgment  of  the  circuit  court  refusing  to  al- 
low a  claim  of  992S,  asserted  by  the  appel- 
lant D.  S.  Wood,  against  t^e  estate  of  John 
M,  Sharp,  deceased.  Sharp  died  August 
B,  1908,  testate,  leaving  a  considerable  estate, 
bQt  the  administrator  with  the  will  annexed, 
finding  it  Insnffldeut  to  pay  his  debts, 
brought  suit  to  settle  the  estate,  and  tlie  case 
was  referred  to  a  commissioner  to  report  the 
assets  and  liabilities.  Bharp  conducted  a 
brokerage  business  in  Louisville  for  several 
years  before  his  deatiL   Tbe  appellant,  by 


answer  and  counterclaim,  set  up  and  prayed 
Judgment  for  a  demand  of  (5,886.21,  allied 
to  be  due  him  from  the  decedent's  estate  up- 
on account  and  this  claim,  duly  verified,  was 
filed  with  the  commissioner.  It  appears 
from  the  books  of  Sharp,  and  is  admitted  by 
appeUant  that  of  this  Indebtedness  $3,029.97 
arose  from  operations  on  the  stock  market 
through  Sharp  as  broker,  and  $2,856.24  from 
operatioiu  on  tbe  grain  market  The  allow- 
anoe  of  all  but  $925  of  appellant's  claim  was 
resisted  before  the  commissioner  by  Oeorge 
P&tt,  also  a  creditor  of  tba  estate  who  ob- 
jected to  It  on  the  ground  that  the  whole  of 
it,  exoept  the  f92S  mentioned,  which  the 
books  of  Sharp  idiowed  to  have  been  deposit- 
ed with  Um  by  aM>eUant  in  cash  July  14, 
1909,  as  margins  on  grain  speculations,  repre- 
sented profits  arislDg  from  wagering  transac- 
tions which,  it  waa  claimed,  Sharp'a  estate 
was  not  liable  for.  The  commisaloner,  on  the 
evidence  taken  by  him,  sustained  the  conten- 
tion of  Ptau  and  r^ected  all  of  the  claim  of 
appellant  eic^  tbe  itssn  of  fBBS,  whldi 
waa  allowed.  Following  the  filing  in  the  dr- 
cnit court  of  the  report  of  the  oonmUasloner 
sbowli^  this  action  <hi  app^lant's  claim,  tbe 
latter  enepted  to  it  On  the  heazing  of 
tbeee  exceptions  and  those  filed  to  other 
olalma  reported  on  by  the  conunlsatoner,  the 
drcnit  court  overruled  aroellant's  acep- 
ttons  in  part  and  sustained  them  In  part  but 
In  so  doing  allowed  98,029.97  of  his  <aalm 
and  disallowed  |2,856.24  thereof.  The  part 
allowed  was  what  was  due  appellant  by  way 
of  profits  growing  oat  of  his  operations  with 
Sharp  on  the  8to<^  market  and  the  $2,856.24 
disallowed  profits  realized  by  him  through 
Sharp  as  broker  on  the  grain  market  the 
rejected  part  of  the  claim  Included  the  $926 
which  had  been  allowed  appellant  the  re- 
port of  the  commissioner,  all  of  which  is 
shown  by  the  judgment  of  the  court  entered 
January  7,  1013,  which  also  allowed  or  re- 
jected the  dalms,  respectively,  of  other  credi- 
tors of  Sharp's  estate  reported  on  by  the 
commissioner.  No  exception  was  entered  by 
appellant  to  this  judgment  or  appeal  taken 
therefrom.  Several  weeks  after  this  judg- 
ment was  rendered,  appellant  filed  with  the 
commissioner  an  Indepraident  claim  for  the 
$925  cash  deposit  made  by  him  with  Sharp 
July  14,  1909,  and  asked  its  allowance;  the 
claim  b^ng  supported  by  the  affidavits  of  ap- 
pellant and  others.  We  have  been  unable  to 
find  in  the  record  any  order  of  tbe  court 
referring  the  case  to  the  commissioner  a  sec* 
ond  time  for  a  r^rt  as  to  additional  claims 
against  the  decedent's  estate.  But  waiving 
that  matter,  we  do,  however,  find  from  the 
record  that  counsel  for  the  administrator  ap- 
peared before  the  commissioner  and  objected 
to  any  farther  consideration  by  him  of  the 
claim  In  question,  and  also  to  its  allowance 
upon  tbe  ground  that  it  had  prevtondy  beoi 
presented  in  anotliw  fCrm  by  appellant  and 
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disallowed  by  the  Jadgm«it  of  the  court  pre- 
viously entered,  Jsnnary  7,  191S,  which,  It 
was  claimed,  made  the  matter  rea  judicata. 
This  view  of  the  question  was  adopted  by 
the  commissioner,  and  by  his  report,  later 
filed,  the  claim  was  disallowed.  Appellant 
excepted  to  the  report;  but  the  court,  as 
shown  by  its  Judgment  then  entered,  orer- 
ruled  the  exception  and  conflrmed  the  report, 
thereby  sustainlns  the  commissioner's  rejec- 
tion of  the  claim.  This  appeal  1b  prosecuted 
from  that  Judgment 

It  Is  Insisted  for  appellee  that,  as  the 
only  question  presented  by  this  appeal  was 
decided  by  tbe  Judgment  of  the  drcnlt  court 
on  January  7,  1913,  turn  wlil6h  no  aiweal 
WEB  prosecuted,  the  present  appeal  from  tbe 
subsequent  order  or  Judgment  of  that  oourt 
refusing  a  relitigation  of  appellant's  claim 
for  the  992S  and  again  reJectli^  It  cannot 
be  entertained  by  this  oourt  In  oUier  words, 
that  the  first  Judgment  bdng  final  and  oon- 
tfluslre  of  appellant's  rlgfata,  tbe  matter  of 
i^qpellant'a  claim  la  res  judicata.  If  this 
contention  preTalls,  ottier  questions  raised 
by  app^lant'B  counsel  need  not  be  considered. 

In  our  opinion  the  contention  Is  sound. 
The  first  Judgment  manifestly  disallowed  ap* 
pellant's  dalm,  and,  being  final  and  coudn- 
sire,  it  barred  his  right  to  reliUgate  tbe 
ctolm  as  attempted  by  tbe  second  application 
to  the  drcutt  court  for  Its  allowance.  Bis 
ronedy  was  to-more  to  set  aside  the  judg- 
ment, or  an  appeal  therefrom  to  this  court 
Neither  of  these  remedies  was  resorted  to. 
Instead,  a  second  application  for  the  allow- 
ance of  the  rejected  claim  was  made,  and  tbe 
appeal  is  from  the  judgment  disallowing  It 
the  second  time.  It  is  the  policy  of  the  law 
to  conclude  all  litigation  as  speedily  as  may 
be  consistent  with  the  ends  of  Justice.  It  la 
therefore  a  well-rect^nlzed  rule  that  a  for- 
mer Judgment,  until  vacated  or  reversed,  is 
conclusive  in  a  subsequent  action  between 
the  same  parties  as  to  all  demands,  claims, 
or  titles  put  in  issue  and  adjudicated  In  the 
first  suit,  although  the  second  has  a  different 
object  or  relates  to  a  different  subject-mat- 
ter. Tbe  following  amplification  of  tills 
doctrine  Is  thus  stated  In  23  Cyc.  1170:  "A 
Judgment  on  the  merits,  rendered  in  a  former 
suit  between  tbe  same  parties  or  their  priv- 
ies, on  tbe  same  cause  of  action,  by  a  court 
of  competent  Jurisdiction,  Is  conclusive  not 
only  as  to  every  matter  which  was  offered  and 
received  to  sustain  or  defeat  tbe  claim,  but  as 
to  every  other  matter  which  might  with  pro- 
priety- have  been  litigated  and  determined  In 
that  action.  A  party  therefore  must  present  In 
one  action  all  the  reasons,  grounds  and  evi- 
dence which  he  may  have  In  support  of  his 
claim  or  defense,  and  if  he  has  several  claims 
or  titles  to  tbe  property  in  controversy  he  must 
assert  them  alL  Again,  if  a  party  is  brought 
Into  a  case  and  has  a  fair  legal  opportunity 
to  present  and  enforce  any  claim  be  may 
liave  in  ration  to  the  subject-matter,  he 


must  avail  himself  of  It,  and,  whether  an 
original  party  or  an  Intervener,  he  must  pre- 
set his  whole  case,  extending  his  claim  so 
as  to  embrace  everyt^ilng  which  prc^rly 
constitutes  a  part  <tf  bis  cause  of  action  or 
defeusa  Further,  a  plaintiff  must  recover 
in  one  action  all  he  is  entitled  to;  If  dis- 
satisfied with  the  reenlt  he  cannot  being  a 
new  suit  to  recover  something  more  on  tbe 
same  cause  of  action."  Bis  wick  v.  Uatney, 
182  Ky.  294,  116  S.  W.  718,  136  Am.  St  Rep.  | 
160;  Sumrall  v.  Manlnnl,  124  Ky.  67,  98  S. 
W.  301.  30  Ky.  Law  Rep.  299 ;  Holth^de  r. 
Smith's  Guardian,  84  8.  W.  321,  27  Ky.  Law  ■ 
Bep.  60;  HcDanlel  v.  Stum's  Adm'r,  65  S.  ' 
W.  800,  23  Ky.  Law  Bap.  1936;  Moriarlty  t. 
Vessey,  6  Bush,  U6. 

In  Oommonwealth  t.  ChurchUl,  131  Ky. 
3X12,  116  S.  W.  180,  which  was  an  attempt 
by  a  revmue  agent  In  a  second  proceeding 
to  have  listed  for  taxation  pr<v)erty  which  the 
oonnty  court  bad  failed  to  assess  on  a  pre- 
vious similar  a^licatlon  by  him,  we 
that  tbe  Judgment  mdered  by  the  county 
court  on  tbe  first  appUcatkm  was  rea  Jndioata 
and  that  the  second  proceeding  could  not  be 
maintained.  In  the  oi^cm  it  is  said: 
"While  the  counl^  court  ads  ndnisterially  In 
assessing  property,  It  acta  judicially  In  de- 
termlDing  whether  It  la  subject  to  asaess- 
mient,  and  so  an  nj^teal  lies  firam  so  mvdi  of 
Its  judgment  as  determines  whetlier  tbe  prop- 
erty is  subject  to  assessment  Wlien  tlie 
county  court  In  the  former  proceeding  held 
that  certain  property  had  been  omitted  from 
assesunoit,  it  neceBsarily  beld  that  tbis  was 
all  that  was  omitted  of  tbe  property  sought 
to  be  assessed  In  the  statement  Hie  de- 
termination' ct  tbe  county  court  that  tlie 
other  property  referred  to  in  tbe  statement 
was  not  subject  to  assessment  Is  oonclaBiTe 
upon  the  commonwealth.  Commonwealth  t. 
Bacon,  126  Ky.  30  [102  S.  W.  880.  81  Ky. 
Law  Bep.  472].  The  ctmciustve  effect  of  that 
judgment  cannot  be  affected  by  panrf  evi- 
dence in  this  action  as  to  what  was  in  fact 
assessed  In  that  action;  nor  Is  it  material 
whether  It  was  an  agreed  judgment  or  other- 
wise. Unless  the  judgmuit  is  opened  In  the 
manner  provided  by  law,  it  cannot  be  attack- 
ed collaterally,  and  no  Judgmrat  can  be  had 
here  for  relief  which  might  have  been  had 
there  If  tbe  evidence  had  been  adduced. 
Davis  T.  McCorkle,  14  Bush,  746 ;  Andwson 
V.  Merideth,  82  Ky.  664 ;  Couchman  v.  Bush 
[83  8.  W.  1039J,  26  Ky.  Law  Hep.  1277." 

The  latest  awUcatlon  of  the  rule  in  ques- 
tion made  by  us  was  in  the  case  of  tlie 
United  States  Fidelity  ft  Guaranty  Co.  v. 
William  D.  Carter,  etc.,  158  Ky.  737,  166  S. 
W.  238 ;  the  question  Involved  being  whether, 
in  a  suit  on  a  trustee's  bond,  the  surety  could 
attack  an  Item  of  $6,080  previously  dliarged 
against  the  defaulting  trustee  in  a  settlement 
of  his  accounts,  the  surety  having  been  a 
party  to  the  action  in  which  the  settlement 
was  had  and  to  the  settl^mit.   In  hold- 


Digitized  by 


<mmAVfur  t.  bank  or  ABLiNaTON 


789 


log  tbat  Oe  drcult  court  did  not  err  in 
boldlug  tbat  the  surety  was  concluded  by  tbe 
settlement  and  judgment  confirming  same, 
we  in  part  said:  "Tbe  guaranty  company 
was  not  only  a  party  but  a  privy  to  the 
actioo,  and  under  sectton  734  of  tbe  Code  it 
unmistakably  bad  the  rlgbt  of  appeal,  and  It 
seems  to  us  tbat  the  sole  questlcm  for  deter- 
mination la  whether  the  Judgment  of  the  lower 
court  on  that  settlement  and  Uie  guaranty 
company's  failure  to  take  the  appeal  has  pre- 
cluded it  from  questioning  the  validity  of  the 
(diarge  in  a  collateral  suit  *  *  *  We 
are  of  opinion  tbat  the  settlement  of  the  trus- 
tee's acconnta  is  conclusive  evidence  against 
the  surety,  and,  It  having  £alled  to  take  an 
appeal,  tbat  settlemoit  and  the  judgment 
thereon  is  res  judicata  as  to  tbe  surety." 

It  is  not  material  tbat  tbe  circuit  court 
erred  in  rejecting  appellant's  claim  to  the 
1925  In  question.  If,  as  contended  by  ap- 
pellant, it  was  not  a  profit  made  on  a  grain 
or  stock  wagering  speculation,  but  actual 
cash  deposited  by  him  with  Sharp  as  his 
broker  ais  a  margbi  to  cover  any  loss  that 
might  result  from  such  stock  or  grain  qiecu- 
latlon  which  the  latter  conducted  or  was  to 
conduct  for  him.  It  tAiould  hare  been  allowed 
by  ttie  court  as  a  valid  claim  against  tbe 
estate  of  Sharp;  but,  as  f4^>ellant  had  bis 
day  in  court,  his  bearing  upon  this  and  all 
other  it^s  of  bis  account,  the  court's  dis- 
allowance thereof  on  such  hearing  was  a 
final  judgment,  and  Uiat  judgment,  not  liav- 
ing  been  applied  from  or  reversed,  could 
not,  on  a  subsequent  second  application  fbr 
the  allowance  of  tbe  same  claim  in  that 
court,  or  on  an  appeal  from  tbe  Judgment 
rendered  in  disallowing  it  tb«  second  time,  be 
collaterally  attained. 

Svagxaeat  afflrmed. 


OHENAUI/r  V.  BANK  OF  ARLINGTON. 
(Court  of  Appeals  of  Kentucky.   May  20,  1914.) 

Appeal  and  Bibob  (|  47*>~AppBU.ATa  Ju- 
BisDicnon— Amount  in  Contbovbbst. 

Tbat  the  deiaageB  claimed  in  tbe  petition 
amonDted  to  $200  could  not  give  the  Court  of 
Appeals  jurisdiction,  where  all  tbe  evidence  at 
tbe  trial  bdow  clearly  showed  that  the  damage 
actually  auitained  was  less  than  f200. 

[fid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  i|  202-225;  Dec.  Dig.  |  47.*] 

Appad  from  (Credit  Opurt,  Garllale  County. 

Action  by  John  W.  Chenault  against  the 
Bank  of  Arlington.  Judgment  for  defendant, 
aud  plaintiff  appeala  Appeal  dismissed. 

Jesse  F.  Nichols,  of  Bardwell,  for  appel- 
lant Jdtai  EL  Kane,  of  Bardwell,  for  ap- 
pellee. 

SfiTTI^,  J.  This  is  an  appeal  from  a 
judgment  entered  upon  a-  verdict  in  appel- 
lee's favor,  returned  by  the  jury  on  the  trial 
of  the  case  in  tbe  court  below.  The  action 
was  brought  by  appellant  to  recover  of  ap- 
pellee damagce  claimed  to  have  been  sustain- 


ed by  blm  in  the  punAase  from  iq^t^ee  of 
ei|^  shares  of  its  c^dtal  sto^;  It  b^bag  in 
substanra  alleged  in  the  petition  tbat  appel- 
lant paid  for  the  stock  $125  per  share,  ag- 
grc^Ung  $1,000,  and  that  be  was  induced  to 
main  the  purchase  by  the  r^tresentationB  of 
appellee's  presidCTt  and  board  of  directors 
that,  reason  of  Its  prosperous  condition, 
the  stock  was  worth  that  amount,  when  la 
fact  It  was  worth  $200  less  than  appellant 
paid  fw'  it,  because  of  tbe  previous  loss  of 
$2,760.16  of  the  ivpellee's  assets,  which  loss 
was  concealed  1^  it  from  anitellant  and  was 
unknown  to  him  at  the  time  of  his  pur(!ha8e 
of  the  stock. 

Appellee  has  oitwed  a  motion  to  dismiss 
the  appeal  upon  the  ground  that  the  amount 
in  controversy  Is  not  sufficient  to  give  this 
court  jurlsdlctlfm  thereof.  WliUe  the  po- 
tion lays  tbe  damages  sued  for  by  appellant 
at  $200,  tbe  evidence  introduced  in  his  be- 
half on  tbe  trial,  as  furnished  by  tlte  bill  of 
exceptions,  conclusively  shows  the  damages, 
if  any  were  sustained  him,  to  be  for  lees 
than  tbat  amount,  and  that  they  <Ud  not  ex- 
ceed $120.  Indeed,  the  appeUant^s  own  un- 
contoidicted  testlm<HDy  dedares  his  damages 
to  bave  been  about  $100,  and  tbat  they  did 
not  exceed  $120.  In  other  words,  tbat  tbe 
slkares  of  stock  for  which  he  p^d  $12S 
per  share  were  wwth  at  tlie  time  of  thdr 
punAase  by  hbn  only  $118  Ptf  share,  on  this 
basis  making  a  difference  of  $06  between 
th^  actual  marfc^  value  and  what  he  paid 
for  them. 

Appellant  furthw  testlfled  that,  if  he  had 
known  at  the  Clme  ct  purchasing  the  bank 
stock  of  the  appellee's  loss  of  ^760.16  of 
its  assets,  he  would  not  have  paid  as  much 
for  tbe  bank  stock  by  12  per  omt  as  It  cost 
him.  So,  taking  ttds  statement  as  the  basis 
in  estimating  his  damages,  could  not 
have  exceeded  $120.  It  Is  manifest,  there- 
fore, from  the  appellant's  own  testimony, 
that  tbe  damages  sustained  by  him  fell  far 
short  of  $200 ;  and  that.  If  the  jury  bad  re- 
turned a  verdict  awarding  him  damages,  tbey 
could  not  under  the  evidoice  bave  allowed 
him  as  much  as  $200.  The  amount  in  con- 
troversy, therefore,  Is  the  amount  of  damages 
as  fixed  beyond  question  by  the  evidence 
which,  being  less  than  $200,  leaves  this  court 
without  jurisdiction  to  entertain  the  appeal. 
Craft  V.  a  ft  O.  Ry.  Co.,  101  S.  W.  842,  30 
Ky.  Law  Rep.  1367;  Smith  v.  C.  ft  O.  Ry. 
Co.,  118  Ky.  826,  82  S.  W.  410,  26  Ky.  Law 
Rep.  758;  K.  &  P.  Lumber  Co.  v.  Sledge,  143 
Ky.  187,  136  S.  W.  1030. 

The  fact  that  the  damages  claimed  in  tbe 
petition  amount  to  $200  cannot  give  this  court 
jurisdiction  of  the  appeal,  where  the  plaln- 
tlfTs  own  evidence  and  all  tbe  evidence  beard 
on  tbe  trial  in  tbe  court  below  clearly  shows, 
as  in  this  case,  that  tbe  damages  actually 
sustained  by  blm  were  less  than  $200. 

For  the  reasons  Indicated,  the  appeal  Is 
dismissed. 


*ror  othw  «UM  M  nm*  to^  and  mbUod  NtJUBBR  In  Dee.  DIs-  *  Am.  Dig.  K«r-No.  StrtM  ft  lUp'r  Indeit 
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W.  &  WILSON  ft  Oa  T.  DIOKBNSON 
00X7NTTBANK. 

<Goart  of  Appeals  of  Kentucky.   May  20. 1014.) 

APPUL  and  EbBOB  (I  47*)— DEOIBXOIT8  BM- 
VIEWABLE — AmOONT  INVOLVED. 

Where  a  bank,  to  which  checks  were  sent 
by  the  payee,  with  airectioitB  to  forward  certified 
checks,  retained  them  for  two  months,  until 
after  the  drawer  had  disposed  of  bis  property  in 
the  state,  and  then,  refused  to  pay  them,  its 
liability  could  not  exceed  the  amount  of  the 
checks  witb  interest,  and,  where  this  was  less 
than  f200,  the  Court  of  Appeals  had  no  juris- 
diction ot  an  appeal  from  the  judgment  dia- 
misaing  the  petition,  tboogh  plaintiff  alleged 
that  he  was  damaged  in  the  sum  of  f  75  in  addi- 
tion to  the  amount  of  the  checks,  aa  there  must 
be  a  real  controversy  involving  an  amount  suf- 
ficient to  give  the  court  jurisdiction,  and  not 
merely  allegatlona  of  damages  made  for  the 
purpose  of  conferring  juHsdlction. 

lEd.  Notfrr-For  other  caaes,  aw  Appeal  and 
Bnor.  Gent  Dig.  f|  208-225;  Dec  Dig.  I  47.*] 

Appeal  from  Clrcalt  Court,  Pike  County. 

Action  by  W.  S.  Wilson  &  Co.  against  the 
Dickenson  County  Bank.  From  a  judgment 
dlftmlasing  the  petition,  plaintlffa  appeal. 
Appeal  dismissed. 

J.  M.  Koberson,  B.  H.  Cooper,  and  Robt 
L.  Ulller,  all  of  Pikevllle,  for  appellants. 
York  &  Johnson,  of  Pikevllle,  for  appellee. 

CLAY,  a  On  November  U,  1009,  Ii.  A. 
Priode  executed  and  deUvered  to  W.  S.  WU- 
son  and  T.  S.  Bales,  partners  trading  under 
the  firm  name  of  W.  S.  Wilson  ft  Co.,  two 
checks,  cote  for  (88.86,  and  the  other  for  $44.- 
18,  drawn  on  tiie  Dickenson  County  Bank, 
whose  chlet  place  of  business  was  at  Clint- 
wood,  Dickenson  connty,  Va. 

TUa  action  was  brought  by  W.  S.  Wilson 
&  Co.  against  the  DLckeuson  County  Bank 
to  recover  the  amount  of  the  checks  and  in- 
terest The  petition  as  amended  charges 
that  the  two  checks  were  mailed  to  the  bank, 
with  directions  to  forward  certified  chec^ 
for  sameL  Instrad  of  paying  the  checks  or 
notifying  plaintlffa  of  thdr  dishonor,  the 
bank  retained  the  ohedts  for  over  two 
monOis.  In  the  meantime  the  drawer,  Pri- 
ode^ removed  or  ottierwlse  disposed  of  all 
the  property  that  he  had  In  the  state  of 
Kentucky.  Because  of  the  unreasonable 
delay  of  ttie  bank  In  retalidng  the  checks, 
and  not  advising  plaintifts  ot  their  dishonor, 
plalnttffB  were  prevented  from  taking  l^;al 
st^  to  collect  the  checks,  which  th^  could 
and  would  have  done  had  the  bank  exercised 
reasonable  dlUgoice  In  advising  them  ot  their 
dishonor.  The  petition  was  twice  amoided. 
In  the  second  amended  petition  plalutiffB  al- 
leged that  by  reason  ot  Qie  n^llgmt  act  of 
the  bank  they  lost  their  debt,  and  were 
tiiereby  damaged  in  the  sum  of  |7B  In  ad- 
dition to  the  amount  of  the  checks.  They 
therefore  prayed  for  damages  in  the  sum  of 
1207.54.  The  bank  raised  the  question  of 
Jurisdiction.    This  plea   being  sustained. 


plaintiffs'  petition  was  dismissed.  They  ap- 
peal. 

The  first  question  presented  Is  the  Jurisdic- 
tion of  this  court  The  amount  originally 
sued  for  was  $132.64,  with  Interest  from  No- 
vember 80,  1909.  Subsequently  plaintiffs  In- 
creased their  claim  and  asked  for  damages  In 
the  sum  of  $75.  It  Is  well  settled  that  there 
must  be  a  real  controversy  between  the  par- 
ties Involving  an  amount  sufficient  to  give 
this  court  Jurisdiction  before  an  appeal  will 
lie.  A  plaintiff  cannot  confer  Jurisdiction 
on  this  court  by  the  mere  all^atlon  that  he 
has  been  damaged  In  the  sum  of  $75,  when 
the  facts  stated  In  his  petition  conclusively 
show  that  be  has  not  been  damaged  In  that 
amount,  and  under  no  drcumstances  could 
he  recover  the  damages  asked.  Dven  If  the 
bank  were  liable  In  this  case,  its  liability 
could  not  exceed  the  aggregate  amount  for 
which  the  checks  were  drawn,  together  with 
Interest  thereon  from  the  time  they  were 
drawn.  It  Is  apparent,  therefore,  that  plain- 
tiffs  could  not  recover  the  additional  Item  of 
$76  by  way  of  damages,  and  that  this  auc- 
tion was  made  merely  for  the  purpose  of 
conferring  Jurisdiction  on  this  court  As 
the  real  controversy  between  the  parties  does 
not  Involve  an  amount  sufficient  to  give  this 
court  Jurisdiction,  it  follows  that  the  appoal 
cannot  be  entertained.  Camahan  v.  C  ft  O. 
Ry.  Co.,  145  Ky.  676,  141  S.  W.  49;  Smith  v. 
C.  &  O.  Ry.  Co.,  118  Ky.  825,  82  S.  W.  410, 
26  Ky.  Law  Rep.  768 ;  Cumberland  T^ephone 
&  Telegraph  Oo.  v.  Logsdon,  142  Ky.  639, 134 
S.  W.  1159. 

Apjteal  dismissed. 


BTBBS  T.  FIRST  STATS  BANK  OF 

MIDDLBSBORO. 

(Court  of  Appeals  of  Kentucky.  Blay  21. 1914.) 

AoKNOWLBnOWBNT  (t  62*)— PaBOI.  EviDEItCS 

— CoiiTBADicTiNa  Notabt's  Cestxficatb. 
Under  Ky.  St  |  3760,  providing  that  nn- 
lesi,  in  a  direct  proceeding  against  nimsdf  or 
sureties,  no  fact  officially  stated  by  a  notary  in 
his  certificate  shall  be  called  in  question,  except 
upon  the  allegation  of  fraud  in  the  party  bene- 
fited thereby,  or  mistake  of  the  notary,  a  wife, 
in  the  absence  of  allegatioos  of  such  fraud  or 
mistake,  could  not  in  an  action  against  her  to 
foreclose  a  mortgage,  show  by  parol  that  At 
never  signed  or  acknowledged  the  mortgage; 
the  noUry's  certificate  stating  that  she  did. 

[Eld.  Note.— For  other  cases,  see  A^nowledc- 
ment  Cent  Dig.  U  345-^7 ;  Dec  Dig.  |  62.*] 

Appeal  from  Oircolt  Court  Bell  Cotmty. 

Action  by  the  First  State  Bank  of  Middles- 
boro  against  L  Byen.  From  a  Judgment  foe 
plaintiff,  defendant  appeals.  Affirmed. 

John  Howard,  ot  Hlddiesboro,  for  appel- 
lant Ohaa.  B.  Herd,  of  Middlesboio,  fw 
appellee. 

NDMN,  J.  This  is  a  suit  by  ttie  appeUee 
bank  to  collect  a  ^000  note  executed  by  ap- 
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peliant,  L.  Byen,  and  her  huBbuid,  G.  W. 
Brers ;  also  to  enforce  a  real  estate  mort- 
gage BlmaltaoeoiiBly- execnted  to  Becun  Its 
payment. 

Appellant  traretBed  all  the  allegations  of 
the  petition,  being  In  effect  a  plea  of  non  est 
factum.  There  was  also  an  affirmatlTe  plea 
that  the  mortgaged  property  belonged  to  the 
wife  In  ber  own  right,  and  not  only  had  she 
never  signed  or  acknowledged  the  note  or 
the  mortgage,  but  that  she  had  never  author- 
ized anybody  to  sign  same  for  her.  Proof 
was  heard  on  the  issues  Joined,  and  the  court 
rendered  a  judgment  In  favor  of  the  bank 
for  the  amount  of  the  note,  and  the  enforce- 
ment of  the  mortgage.  The  mortgage,  with 
the  certiflcate  of  at^owledgment,  was  duly 
recorded,  and  the  certiflcate  la  In  the  regular 
form  prescribed  by  statute. 

It  wUl  thus  be  seen  that  appellant's  plra 
of  non  est  factum  is  an  att^pt  to  impeach 
the  verity  of  the  notary's  certificate,  for  the 
mortgage  recites  that  it  was  given  to  secure 
tbe  payment  of  the  note  in  qnestlon,  and  the 
notary  certifies  that  the  appellant  on  that 
day  produced  the  mortgage,  and  acknowledg- 
ed same  before  him  to  be  her  act  and  deed. 
This  certificate  is  of  a  character  as  described 
In  section  3760,  Kentucky  Statutes.  That 
section  reads  as  follows:  "Unless  in  a  di- 
rect proceeding  against  himself  or  his  sure- 
ties, no  fact  ofQdaUy  stated  by  an  officer  In 
respect  of  a  matter  about  which  he  la  by  law 
required  to  make  a  statement.  In  writing, 
either  In  the  form  of  a  certiflcate,  return  or 
otherwise,  shall  be  called  in  question,  ex- 
cept upon  the  all^tlon  of  fraud  In  the  party 
benefited  thereby,  or  mistake  on  the  part  of 
the  officer." 

It  will  be  noticed  that  this  action  was  not 
one  against  the  notary  or  hia  surety;  but 
the  plea  does  call  In  question  the  facts  cer- 
tified by  him.  There  is  no  allegation  of 
fraud  or  mistake  in  the  answer.  If  it  was  a 
fraudulent  or  untruthful  certificate,  the  ap- 
pellee bank  is  the  party  benefited  by  It;  but 
there  is  no  allegation  In  the  answer  charg- 
ing fraud  on  the  part  of  the  appellee  or  any 
one,  nor  is  there  a  charge  of  even  so  much  as 
a  mistake  on  the  part  of  the  notary.  In  the 
absence  of  these  allegations,  there  was  no 
warrant  for  the  Introduction  of  parol  testi- 
mony to  contradict  or  Impeach  any  of  the 
facta  cedted  in  the  certificate.  Therefore 
they  must  be  taken  as  true,  and  It  follows, 
of  course,  that  tbe  officer's  certiflcate  sus* 
talned  both  the  note  and  the  mortgage  given 
to  secure  It  The  case  of  Prlbble  v.  Hall, 
13  Bush,  66,  had  this  statute  nnder  consid- 
eration soon  after  its  enactm^t,  and  the 
court  In  the  following  language  gave  applica- 
tion to  it:  "There  is  no  allegation  of  fraud 
on  the  part  of  1^  Hunts  in  procnring  the 
<»rtiflcate  of  0ie  feme's  acknowledgment,  or 


of  mistake  on  the  part  of  the  Clerk.  It  la 
not  alleged  that  the  grantees,  or  eit;her  of 
them,  were  present  when  the  acknowledgment 
was  taken,  or  that  they  had  anything  to  do 
with  it  The  fraud  with  which  they  are 
charged  Is  wholly  disconnected  with  the  ac- 
knowledgment, and  consisted  In  making  rep- 
resentations whidi  Induced  the  appellant  to 
consent  to  make  the  deed,  and  in  no  wise  af- 
fects the  certificate.  The  fraud  which,  under 
the  statute,  will  let  In  an  inquiry  into  the 
truth  of  the  officer's  certiflcate  must  relate 
to  the  obtaining  of  the  certificate  Itself,  and 
not  to  the  making  of  the  Instrument  acknowl- 
edged. The  statute  must  therefore  put  to 
rest  the  perplexing  question  whether  a  certif- 
icate of  the  acknowledgment  of  a  deed  by  a 
married  woman,  when  regular  on  its  face, 
can  be  lmpea(^ed  by  parol  evidence  that  the 
statute  was  not  pursued  in  taking  the  ac- 
knowledgment In  a  suit  against  the  clerk 
or  his  sureties  for  a  failure  of  duty  on  his 
part,  the  truth  may  be  shown ;  but  in  every 
other  case  his  certificate  Imports  absolute 
verity,  unless  it  be  assailed  for  fraud  on 
the  part  of  the  party  benefited  thereby  in  pro- 
curing it,  or  for  mistake  on  the  part  of  the 
clerk." 

Ttiis  ruling  has  been  followed  ever  since, 
as  Is  shown  by  a  reference  to  the  cases  of 
Dowel  V.  Mitchell,  82  Ky.  47;  Cox  t.  Gill, 
83  Ky.  669 ;  TIchenor  v.  Yaukey,  89  Ky.  508, 
12  S.  W.  947,  11  Ky.  Law  Rep.  712 ;  Davis 
T.  Jenkins,  »3  Ky.  353,  20  8.  W.  283,  14  Ky. 
Law  Rep.  342,  40  Am.  St  Rep.  197 ;  Duff  v. 
Va.  I.  C.  &  C.  Co.,  186  Ky,  281,  124  S.  W. 
309 ;  Bebont  T.  Ky.  Hf g.  Co.,  145  Ky.  756, 141 
S.  W.  406. 

It  Is  true  that  all  of  the  cases  above  re- 
ferred to  arise  on  tbe  plea  that  the  signature 
was  obtained  by  duress  or  coercion,  or  that 
there  was  no  privy  examination  or  explana- 
tion of  the  effect  of  the  Instrument  or  tliat 
the  acknowledgment  was  taken  without  the 
bounds  of  the  officer's  jurisdiction,  and  it  Is 
also  true  that  the  courts  of  some  other  states 
have  held  that  a  simple  denial  that  the  al- 
leged grantor  ever  made  any  such  acknowl- 
edgment Is  sufficient  to  let  In  parol  evidence, 
without  charging  fraud  or  mistake;  but  In 
onr  opinion  the  provision  of  our  statute  alwve 
quoted  Is  broad  enough  to  Include  any  at- 
tack made  upon  an  officer's  certificate.  It 
provide^  that  no  fact  officially  stated  by  him 
shall  be  called  In  question,  except  upon  the 
ail^ation  of  fraud  or  mistake.  There  should 
be  a  direct  allegation  of  fraud  or  mistake, 
togettier  with  the  tacts  constituting  It 

All  the  questions  raised  by  appellant  are 
Included  within  the  one  above  considered, 
and,  in  view  ttf  the  condnslon  reached,  it  is 
nnnecrasary  to  refer  to  them. 

The  judgment  Of  the  lower  oourt  Is  there- 
fore affirmed. 
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HAIL  et  aL  T.  OBAGG  et  al. 
(Conrt  of  Appeals  of  Kentucky.   May  19, 1914.) 

1.  iHTOZICATIRa  LlQUOBS  (J  34*)— ELECTIONS 

—OmcEBS— Qualification. 

Though  Ky.  St.  |  2655,  requires  the  ap- 
pointment of  special  officers  to  hold  a  local 
option  election,  the  regular  officers  for  the  gen- 
era! elections  are  not  disqualified,  and  may  be 
appointed  to  bold  a  local  option  election. 

[Ed.  Note.— For  other  cases,  see  Intoxieatliic 
IdQUora,  Cent  Dig.  {  42 ;  Dec.  Di«.  |  94.*] 

2.  iNTOXIOATINa  LiQCOBS  ({  34*)— BXSCTIONS 

—Ofticebs— Qualification. 

Ky.  8t  §  2555,  though  requiring  the  ap- 
pointment of  special  officers  to  bold  a  local 

aition  election,  does  not  require  an  equal  divir 
on  in  sentiment  of  the  election  officers,  because 
of  the  absence  of  any  statute  giving  to  any 
individual  or  organisation  favoring  or  opposing 
the  sale  of  liqnor  a  right  to  demand  recognition 
In  the  appointment  of  officers. 

[Ed.  Note^Vor  other  cases,  see  IntozieatiDK 
Liquors,  Gent.  Dig.  1 42 ;  Dec  Dig.  1 34.*] 

S.  iKioxiCATina  LiQUoBS  (I  34*)— LocAi.  Op- 
tion KutOTiON— Officees— Dk  Facto  Offi- 

CEB8. 

Election  officers,  appointed  by  the  county 
board  having  power  to.  select  officers,  are  de 
facto  officers,  and  where  they  are  not  guilty  of 
any  fraud  in  conducting  a  local  option  elecuon, 
and  the  vote  as  certified  by  tb«m  is  correct,  the 
election  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  42 ;  Dee.  Dig.  |  34.*] 

Ap|>eal    from    drciUt    Court,  Pulaski 

Gouoty. 

Election  contest  by  J.  H.  Bail  and  others 
against  W.  B.  Gragg  and  others.  From  an 
order  upholding  the  election,  ocmteatants 
appeaL  Affirmed. 

John  W.  Collar,  of  Somenet,,  and  J.  N. 
Sharp,  of  WilUamsburK,  for  appellants. 
Wesley  &  Brown  and  Denton  ft  Fllppln,  all 
of  Somerset,  for  appellees. 

NtINN,  J.  On  the  2»tli  day  of  September, 
1913,  and  by  a  majority  of  57,  the  people  of 
the  dty  of  Somerset,  at  a  local  option  elec- 
tion, TOted  against  the  sale  of  Intoxicating 
liqnorB  within  the  corporate  limits.  Those 
favoring  the  sale  filed  contest  papers,  and, 
the  contest  board  and  circuit  coart  having 
upheld  the  election,  they  prayed  an  appeal 
to  this  court  In  order  to  have  Qie  matter 
disposed  of;  the  contestees,  that  Is,  those  op- 
posed to  the  sale,  being  represented  by  the 
appellees,  have  brongbt  the  record  here. 

While  the  ofllcers  who  conducted  the  elec- 
tion within  the  dty  were  appointed  by  the 
county  dectlon  commissioners,  It  is  Insisted 
by  the  contestants,  appellants  here,  that  the 
election  officers  were  not  appointed  for  the 
spedal  purpose  of  twldlng  the  loml  option 
eledlon,  nor  were  they  equally  ^vlded  as  to 
their  preference  for  aiid  against  the  sale. 
They  argue:  (1)  That  the  election  laws,  as 
construed  by  this  court,  require  a  division  of 
the  election  officers  between  parties' fevorlng 
the  sale  of  liquor  and  those  opposed  to  It; 
and  C2)  that  it  was  the  duty  of  the  county 


election  commissioners  to  appoint  spedal  of- 
ficers to  hold  the  local  option  election;  (3) 
that  these  provisions  of  the  law  are  manda- 
tory, and  that  an  election  held  in  disregard  of 
them  Is  void.  These  are  tbe  wily  gronnds  of 
contest 

In  the  drcult  court  the  case  was  BabnUt- 
ted  on  demurrer,  and  on  an  agreed  state- 
ment of  facts  should  the  court  deem  a  con- 
sideration of  them  necessary  for  a  proper  ad- 
judication of  the  case.  While  the  lower  court 
decided  against  the  contestants  on  demur- 
rer, we  desire  to  notice  the  facts  as  shown  by 
the  agreed  statement  It  appears  from  tbe 
statement  that  the  county  election  commiE>- 
sloners  met  on  the  10th  day  of  September  for 
the  purpose  of  appointing  precinct  officers  for 
the  local  option  election  to  be  held  on  tbe 
29th,  and  a  copy  of  the  record  of  the  election 
commissioners,  showing  the  appointment  of 
the  officers,  is  made  a  part  of  the  stat^nent 
The  commissioners'  record  shows  titat  elec- 
tion officers  were  appointed  to  serve  for  tbe 
five  precincts  within  which  the  dty  of  Somer- 
set Is  located,  and  appointments  were  also 
made  at  the  same  time  for  eveiy  other  pre- 
dnct  within  Pulasld  county.  The  record 
makes  no  reference  to  the  local  option,  or 
any  particular  dectlon,  but  merely  recites 
that  the  men  named  were  selected  "as  offi- 
cers of  election  for  the  various  predncts  of 
Pnlasbl  county."  Opposite  each  name  ap- 
pears the  letter  "D"  or  "R,"  and  In  equal  pro- 
portions. It  is  not  explained  whether  the 
letters  signify  that  the  officers  are  Democrats 
or  Bepubllcans,  or  whether  they  are  adher- 
ents of  the  dry  or  rum  side  of  the  llqnm- 
controversy.  So  far  as  the  record  Is  concern- 
ed, we  may  presume  that  these  officers  were 
appointed  to  serve  for  one  year,  the  statutory 
period,  and  the  agreed  statement  shows  that 
they  were  so  appointed.  It  la  also  agreed 
that  the  officers  possessed  all  legal  qualifica- 
tions **tor  prednct  election  officers^;  that  at 
no  time  did  any  person  Interested  on  either 
side  of  the  local  option  controversy  make  any 
demand,  or  aubmit  any  llat  of  names  tor  the 
appt^tmrat  of  officers;  that  most  of  ttie  of- 
ficers who  held  the  local  option  dectlon  were 
opposed  to  the  sale  of  liquor  la  Smnerset 
It  is  agreed  that  the  offlcen  appointed  held 
the  dectltm  at  the  proper  tlm^  and  In  the 
manner  required  by  law,  and  ttkat  th^  prop- 
erly counted  and  certified  the  vote  cast  at 
their  several  prechicts.  It  Is  further  agreed 
that  every  voter  who  desired,  and  was  enti- 
tled to  vote  In  said  election, .  was  permitted 
to  do  so,  and  that  all  of  the  votes  cast  were 
counted  as  cast,  and  that  no  person  who  was 
entitled  to  vote  was  deprived  of  audi  xi^t 
and  that  the  election  was  condvcted  honest- 
ly, and  without  jfirand  on  the  part  ot  fbe  offi- 
cetis,  or  any  of  them.. 

In  view  of  these  admlsdotia  as  to  Qie  hon- 
esty of  the  dectlon  offlcm,  and  tbe  fairness 
with  which  the  election  was  conducted,  and 
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the  correctness  of  the  vote  as  certified,  we  re- 
vert to  the  question  raised  by  contestants. 
And  that  Is,  Were  specdal  officers  required  to 
be  appointed  to  hold  the  local  option  election, 
and  was  It  necessary  that  those  appointed  be 
equally  divided  on  the  question  of  the  sale 
of  liquor,  and.  If  so,  cUd  a  failure  to  meet 
these  requirements  render  the  election  void? 
Construing  the  agreed  statemoit  of  facts,  and 
the  record  of  the  county  election  commission- 
ere.  It  seems  to  us  that  they  appointed  the 
regular  election  officers  for  the  entire  coonty, 
and  as  for  the  Somerset  precincts,  these  same 
regular  officers  were  also  appointed  to  hold 
the  spetA&l  local  option  election.  Contestants 
lodst  that  where  the  agreed  statement  shows 
that  the  county  commissioners  met  "for  the 
imrpose  of  aiipolntlng  precinct  officers  for  the 
local  option  election."  that  does  not  mean 
that  they  actually  did  meet,  or  cany  out 
their  purpose.  But  the  agreed  statement.  In 
the  language  |mTiHMm*»*r  foUowing  this  quo- 
tation, flhowB  that,  when  th^  met  "for  the 
purpose  of  appointing  precinct  officers  for  the 
local  option  election  to  be  held  September 
29th,"  the  meeting  was  also  held  for  the  pur- 
pose of  ftppolQ  tlng  officers,  **to  srarve  tot  one 
year  fnun  the  date  of  tbeir  mip(dntmrat 
That  all  of  said  officers  bad  the  legal  qnalifl- 
catioDS  preKrlbed  law  for  precinct  elee- 
tion  officers." 

[1]  Ttala  nrrms  to  as  to  show  ttiat  the  ooun- 
ty  election  commissioners  did  exactly  what 
contestants  insist  they  were  required  to  do 
mda  the  law,  and  that  is:  Tbtff  met  for  the 
dual  pozpose  of  appolnttng  officers  to  ludd 
the  loval  election,  and  also  to  hold  the  general 
election.  The  fact  that  in  the  Somerset  pre- 
cincts the  same  otBeen  were  appointed  to 
hold  both  elections  did  not  dlsqu^lfy  them 
from  holding  the  local  t^tlon  election.  In  Br- 
win  V.  Benton,  120  Ky.  636,  87  8.  W.  291.  27 
Ky.  Law  Rep.  909,  9  Ann.  Gas.  264.  special 
officers  were  aH>olnted  by  the  county  com- 
missioners to  bold  the  local  option  election, 
and  contestants  objected  to  these  special  of- 
ficers on  the  ground  that  theretofore  regular 
officers  bad  been  appointed  to  serve  for  one 
year,  and  therefore  they  should  bold  all  elec- 
tions. We  construed  section  2556,  Kentucky 
Statutes,  to  require  the  appointment  of  spe- 
cial officers  to  bold  the  local  option  election, 
but  in  the  same  connection  we  said  "the  ones 
selected  for  the  general  elections  are  not  nec- 
essarily disqualified  from  the  latter  service" 
(from  holding  local  option  elections]. 

[1]  Contestants  insist  that  the  election  was 
•void  because  the  officers  holding  it  were  not 
equally  divided  In  sentiment  on  the  question 
of  liquor  sales.  They  rely  on  the  case  of 
Denny  v.  Bosworth,  113  Ky.  785,  68  S.  W. 
1078,  24  Ky.  Law  Rep.  654.  The  Democratic 
majority  of  the  county  election  board,  Ignor- 
ing the  single  Republican  member,  attempted 
to  nullify  their  former  action  in  appointing 
election  officers,  and  to  substitute  other 
officers,  all  of  whom,  or  a  majority  at  least, 


were  members  of  the  Democratic  party. 
This  court  decided  that  a  mandatory  Injunc- 
tion was  proper  remedy  to  require  the  board 
to  meet  and  make  all  necessary  orders  for 
reinstatement  of  the  election  officers  ar- 
bitrarily removed  by  them.  It  was  held  that 
the  majority  of  the  board,  when  they  under- 
took to  appoint  officers  without  regard  to  the 
lists  handed  in  by  the  two  dominant  political 
parties,  were  violating  both  the  spirit  and 
the  letter  of  the  statute.  It  was  also  held 
that  these  provisions  of  the  statute  requiring 
the  county  board  to  select  the  election  officers 
from  lists  tendered  by  the  two  parties  were 
mandatory.  The  question  there  is  quite  dif- 
ferent from  the  one  here.  The  statute  plain- 
ly recognizes  the  right  of  the  two  dominant 
parties  to  suggest  to  the  county  commissioners 
names  for  appointment  as  Section  officers, 
and  it  is  mandatory  upon  the  commissioners 
to  name  the  officers  from  these  lists,  taking 
an  eqnal  number  from  each.  But  if  the  polit- 
ical parties  should  fall  to  submit  lists  for  ap- 
pointment, certainly  no  one  would  contend 
the  commtedoQers  were  thereby  powerless  to 
make  their  own  selection;  otherwise  no  elec- 
tion oonld  be  held,  and  a  whole  county  migbt 
be  dlatamdiieed.  No  other  parties  are  by 
statute  considered  aa  having  a  right  to  de- 
mand recognitifm  In  the  appointment  of  offl- 
ons,  nor  does  the  statute  anywhere  give  to 
any  individual  or  organisation  favwlnft  or 
opposing,  any  question  submitted  to  the  peo- 
Ide  such  mandatory  rights.  This  court,  as  a 
matter  of  fair  play  and  in  furtherance  of 
honest  elections,  has  held  that  the  spirit  of 
the  law,  If  not  the  letter,  required  that 
special  officers  be  appointed  to  hold  local  op- 
tion elections,  and  that  they  should  be  divid- 
ed between  the  parties  favoring  the  sale  and 
those  opposed  to  it  Pockett  v.  Snider.  110 
Ky.  261,  61  S.  W.  277.  22  Ky.  Law  Rep.  1718. 
It  was  largely  on  account  of  this  desire,  to 
have  elections  conducted  with  an  equal  num- 
ber for  and  against  the  question  to  be  voted 
upon,  that  induced  the  liberal  construction  of 
section  2556  of  the  statute  as  to  require  the 
appointment  of  special  officers  for  local  op- 
tion elections,  because  It  was  realized  that 
officers  appointed  for  one  year  terms  to  hold 
the  general  elections  were  by  law  required  to 
be  divided  on  questions  of  politics,  and  not 
necessarily  on  the  question  of  the  sale  of 
liquor,  but  no  sort  of  construction,  or  Inter- 
pretation can  render  the  statute  a  mandatory 
requirement  for  an  equal  division  of  the 
election  officers  on  the  question  of  the  sale 
of  liquor.  This  court  favors  the  policy  of 
equal  division,  but  the  statute  does  not  give 
legal  status  to  any  organization  either  for  or 
against  the  question,  or  the  power  to  demand 
such  division,  and  we  have  never  held  that  a 
local  option  election  was  vcdd  because  the 
officers  were  not  so  divided  in  sentiment,  and 
it  could  not  so  bold  in  this  case  where  it  Is 
admitted  that  no  demand  or  request  was  ever 
made  for  such  dlvl^on. 
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[B]  But  In  tills  caw  oontestanta  admit  tliat 
tbe  oflBcera  who  beld  the  electton  were  ap- 
pointed by  the  connty  board  yfbo  had  the 
powOT  to  adect  them,  so  th^  were  offlcera  de 
facto,  It  nothing  more;  they  were  In  posses- 
sion, that  18,  they  actually  held  the  election, 
and  they  held  It  nnder  color  of  titl^  and 
under  conditions  such  aa  to  Indicate  acqui- 
escence of  the  public  In  their  action.  Such  a 
person  la  recognized  the  country  orer  as  a  de 
facto  officer.  Wendt  v.  Berry,  164  Ky.  686, 
157  S.  W.  1116,  45  L.  a  A-  (N.  S.)  1101.  The 
rule  with  relation  to  de  facto  cAecUon  oflBeers 
is  stated  as  follows  in  10  Am.  it  VSng.  Encyc. 
of  Law  (2d  Ed.)  page  670:  "The  general  prin- 
ciple that  tbe  acts  of  an  officer  de  facto  are 
valid,  so  far  as  respects  the  public  and  third 
parties,  applies  as  well  to  election  officers  aa 
to  others;  and  the  question  of  Irregularity 
of  their  appointment  ought  not  to  be  entered 
Into  in  an  election  contest" 

In  Vamey  v.  Justice,  86  Ky.  596,  6  S.  W. 
467,  0  Ky.  Law  Bep.  743,  we  held  that: 
"Where  an  election  is  beld  within  the  hours 
and  at  the  place  designated  by  law,  mere 
Irregularities  in  the  appointment  of  officers, 
or  in  their  proceedings,  will  not  vitiate  the 
poll,  nor  disfranchise  a  legal  voter,  unless  the 
merits  of  the  case  are  affected,  when  the  stat- 
ute should  be  construed  as  mandatory."  Fi- 
delia Trust  &  Safety  Vault  Co.  v.  Mayor, 
etc.,  of  Morganfleld,  96  Ky.  663,  28  8.  W.  442, 
16  Ky.  liaw  Rep.  647,  was  an  election  contest 
Involving  the  validity  of  bonds  Issued  by  the 
city  to  build  waterworks.  The  officers  who 
held  the  election  were  ai^Tointed  by  the  city 
council,  and  It  was  said  that:  "Though  the 
officers  holding  said  election  were  not  ap- 
pointed by  the  proper  authority,  and  were  not, 
in  fact,  the  Identical  officers  who  tfiould  have 
held  said  election,  yet  that  an  Irr^larlty  of 
this  kind  in  this  matter  would  not  render  il- 
legal or  invalid  said  election,  nor  the  indebt- 
edness created  under  same." 

For  the  reason  that  ttie  officers  holding  the 
Section  were  at  least  de  facto,  and  it  being 
admitted  that  there  was  no  fraud  in  their 
conduct  of  It,  and  that  the  vote  as  certified 
by  them  was  a  true  expression  of  the  will 
of  the  voters  of  the  city  on  that  question,  we 
must  affirm  the  Judgment  of  the  lower  court; 
and  It  is  so  ordered. 


OOMHONWBAIiTQ  r.  JENKINS. 
(Court  of  Appeals  of  Kentucky.  May  19, 1914.) 

1.  LOTTBBXBS  (S  3*)— SOHEUBS  PbOHIBITBD— 
POPOLABITT  C30NTEBT. 

A  popularity  contest  conducted  by  a  news- 
paper, m  Thich  ballots  intended  to  be  cast  for 
certain  candidates  were  given  to  subscribers  and 
advertisers,  and  also  sold  to  merchants  to  be  Is- 
Bued  to  their  customers,  tbe  candidate  receiving 
the  highest  number  of  such  votes  to  be  givot 
an  automobile,  but  vhere  the  price  of  the  sub- 
scriptions  and  advertising  of  the  merchandise 
was  not  increased,  was  not  a  lottery,  which  is 
defined  to  be  a  scheme  for  die  distribution  of 


prises  by  chance  among  perstms  who  have  paid 

or  agreed  to  pay  a  valuaole  consideration  for  a 
chance  to  obtain  a  price. 

[Ed.  Note.~For  other  cases,  see  Lotteries, 
Cent  Dig.  S  8 ;  Dec.  Dig.  {  3.' 

For  other  definitions,  see  Words  and  PhrasM, 
vol  6,  pp.  4245-4252;  voL  8,  pp.  7710^  7711.] 

2.  LOTTEBIBS  (!  S*)-*SCHSHBa  PBOHIBITBD  — 

Popularity  CoNTxar. 

.  An  agreement  between  the  proprietor  of  a 
paper  and  an  individual,  whereby  tbe  latter  took 
a  400-year  subscription  to  the  paper,  receiving 
the  votes  therefor,  and  cast  them  m  favor  tn 
his  wife,  who  thereby  secured  the  automobile, 
did  not  make  the  contest  a  lottery,  however 
reprehensible  morally,  since  it  did  not  introduce 
an  element  of  chance  Into  the  achsm^  but  ratlier 
eUmlnated  it 

[Bd.  Note.— For  other  caae^  saa  Lotteriea, 
Gent  Dig.  I  S;  Dec.  Dig. 

Appeal  from  Olrcnit  Otmitp  GrltfeendeD 

Oonnty. 

8.  M.  Jaiklna  waa  indicted  for  ^moting 
a  lottery.  From  a  vwdlct  of  "not  guilty" 
under  peremptory  instructlona  of  the  courts 
the  Goomionwealth  appeals.  Affirmed. 

James  Gamett,  Atty.  Gen.,  Overton  8.  Ho- 
gan,  Asst  Atty.  Oen.,  for  the  Oommonwealth. 
J.  W.  Blue,  Jr.,  of  Marion,  for  appdlee. 

HANNAH,  J,  Appellee  was  Indicted  at  t2ie 
March  term,  1012,  of  the  Crlttend^  circuit 
court,  for  the  crime  of  promoting  a  lottery, 
denounced  by  section  2673,  Kentucky  Stat- 
utes;, the  Indictment  being  in  part  in  the 
following  language:  **The  said  S.  M.  Jen- 
kins, in  the  said  county  of  Crittenden,  on  tlie 
Ist  day  of  December,  1911,  and  before  the 
finding  of  tills  indictment,  did  unlawfully, 
wickedly,  and  feloniously  sH  up,  carry  on, 
conduct,  manage,  operate,  draw,  and  other- 
wise promote  a  lottery  and  gift  enterprise, 
whereby  money  and  other  thing  of  value 
was,  and  was  pretended  to  be,  disposed  of,  a 
further  and  better  description  of  whldi  sold 
lottery  and  gift  enterprise  is  to  the  grand 
jury  unknown;  and  said  8.  M.  Jenldns  did 
sell,  barter,  exchange,  dispose  of,  fomiah, 
supply,  procure,  and  cause  to  be  auiqplled  and 
procured,  to  various  and  divers  pMsona  to 
the  grand  Jury  unknown,  certain  tickets  and 
writings,  shares,  parts  of  tickets,  oertiflcates, 
tokens,  and  devices  purporting,  designed,  and 
Intended  to  give  and  entitle  the  holder  to 
money  and  to  a  prlz^  share,  and  interest  in 
a  prize  in  money  and  property  of  value.  In 
a  lottery  and  gift  enterprise  whereby  money 
and  other  thing  of  value  waa,  and  was  pre- 
tended to  be,  disposed  of,"  etc 

Upon  a  trial,  the  lower  court,  after  hear- 
ing the  evidence  Introduced  by  the  common^ 
wealth,  peremptorily  Instructed  the  jury  to 
find  the  defendant  not  guilty.  The  common- 
wealth appeals,  and  asks  a  oertlflcation  of 
the  law  of  the  case. 

[1]  It  was  shown  in  evidence  that  defend- 
ant was  the  editor  and  proprietor  of  a  new*, 
paptf  t  the  CSrlttend^  Becord<Pzese^  pnbUah- 
ed  at  Marl<m;  that  be  iDaugozated.  a  adian^ 
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commoiil7  called  a  *^irnlailt7  contest," 
wherelv  It  wu  annonnoed  tbat  pemme  pay- 
ins  ioT  sabwtlptloiia  to  the  ttew«paper,  or 
for  adv^tJaliig  thercAn,  were  to  tw  ^ven  a 
certain  number  o£  votea  for  each  dollar  ao 
paid,  and  the  boMex  at  such  Totea  had  flie 
prlTUege  of  naming  a  candidate,  and  of  caat- 
fziff  theae  rotes  for  aoch  candidate  or  for  one 
already  named}  and  the  candidate  obtaining 
tbe  largest  number  of  rotes  waa  to  racelre  a 
Howard  antomoblle,  worth  $1,600. 

In  addition  to  the  rotes  given  ont  by  the 
def^dant  when  payments  wen  made  of  sob- 
scrlptloDs  or  for  adrertlaliu^  the  defaidant 
also  arranged  with  certain  merchants  of 
Marlon  to  parchase  of  hbn,  and  g^re  to  their 
customers,  rotea  In  this  contest;  no  sach 
merchant,  howerer,  to  have  the  i^rllege  of 
casting  any  of  the  rotes  so  porchased,  for 
himself  or  any  member  of  his  family;  nor 
could  the  defendant  himself,  nor  any  of  the 
participating  merchants,  nor  any  member  of 
their  families  be  a  contestant  or  receive 
TOtea  ther^  These  merchants  gare  out  the 
Totes  80  purchased  from  defendant,  to  their 
customers,  In  proportion  to  the  amount  of 
goods  purchased;  the  merchants  paying  to 
tbe  deftedant,  for  the  rotes  so  bought  by 
them  from  him  and  glren  away  to  their  cus- 
tomers, three  cents  for  each  dollar's  worth 
of  goods  sold  by  them. 

It  was  also  shown  In  evidence  that  the  de- 
fendant and  one  Guess  entered  Into  a  con- 
tract by  which  defendant  agreed  that,  If 
Guess  would  pay  him  $400  for  a  400  years' 
subscription  to  the  newspaper  published  by 
defendant,  Gness  should  receive  a  Ford  auto- 
mobile, not  the  automobile  offered  as  a  prize 
in  the  "popularity  contest"  Guess  took  the 
400  years'  subscription  to  the  paper,  paid  for 
same,  and  cast  the  votea  (Just  how  many  Is 
uot  shown)  for  Ms  wife.  She  received  the 
highest  number  of  rotes  cast  In  the  contest, 
and  received  the  Ford  car.  It  waa  further 
shown  that,  wWle  the  price  of  the  Howard 
automobile  waa  $1,600,  that  of  the  Ford  was 
bnt  $550;  and  that  defendant  still  lias  the 
Howard  car. 

We  have  been  directed  to  no  authority 
boldlng  that  transactions  like  this  "populari- 
ty contest"  fall  within  the  denunciation  of 
the  statute  against  lotteries.  Every  person 
who  parted  with  money  in  such  contest  re- 
ceived a  subscription  to  the  newspaper,  or 
merchandise  from  the  merchant  from  whom 
he  received  the  votes  entitled  to  be  cast  in 
the  contest  Neither  tbe  price  of  subscrip- 
tion to  the  newspaper  advertising  them,  nor 
of  the  goods  sold  by  the  participating  mer- 
chants, was  advanced  by  reason  of  the 
scheme;  and  presumably  when  such  person 
subscribed  for  the  newspaper,  or  purchased 
goods  from  one  of  the  participating  mer- 
chants, he  got  his  money's  worth. 

If,  for  the  purpose  of  Increasing  the  num- 
ber of  his  subscribers,  and  thereby  enhanc- 
ing the  ralne  of  his  advertising  space,  the 


pubUahttT  of  a  new^tapar  is  willing  to  glre 
away,  to  audi  person  or  poraona  as  tala  sub- 
scribera  may  cboos^  an  article  of  ralne^  if 
tbe  loice  of  satdi  subscription  or  of  the  goods 
sold  by  partidpatlng  merchants  Is  not  adr 
ranced,  we  see  nothing  nnlawfol  in  such 
act  It  is  manifest  that  such  a  contest  is  not 
a  lottery.  wiCbln  the  meaning  of  the  statute. 
A  lottery  is  defined  by  Webster  aa  a  scheme 
by  which  one  or  more  prises  are  distributed 
by  diance  among  persons  who  hare  paid  or 
promised  a  eonalderatlott  for  the  dunce  to 
win  them.  And  in  26  Oyc.  1633,  it  is  said 
mat:  "A  lottery  U  a  apedea  of  gambling 
which  may  be  defined  as  a  scheme  for  the 
distribution  of  prizes  by  chance  among  per- 
sona who  hare  paid  or  agreed  to  pay  a  ral- 
nable  consideratUm  for  the  chance  to  obtain 
a  prize." 

The  weight  of  authority  is  that  the  Issual 
of  trading  stamps  to  purchasers  of  goods,  en- 
titling the  latter  to  artides  on  exhibition  at 
the  store  of  the  trading  stamp  company,  is 
not  a  lottery.  25  Cyc  1640.  The  trading 
stamp  scheme  is  one  by  which  tbe  trading 
stamp  company  sells  coupons  to  moehants 
at  the  rate  of  about  $3  or  $4  fbr  the  number 
of  coupons  which  the  merchant  glres  away 
with  each  $100  worth  of  merdiandlse  pnr^ 
chased  from  him.  These  coupons  are  re- 
deemable at  the  place  of  buslneBS  of  the 
trading  stamp  company  In  cash  or  merdian- 
dlse. 

In  the  "popularity  contest"  in  the  case  at 
bar,  the  votes  which  correspond  to  these 
trading  stamp  coupons  were  not  redeemable 
In  merchandise  by  the  holder,  but  could  be 
voted  by  the  holder  for  the  person  of  his 
choice,  and,  under  the  scheme  as  proposed, 
the  person  receiving  the  highest  number  of 
votes  was  to  receire  the  automobile.  The  ob- 
ject Is  to  increase  and  stimulate  trade  in  a 
legitimate  article  of  commerce.  The  prize 
is  not  necessarily  to  a  ballot  bolder.  Some 
person  may  recdve  the  prize  who  never  sub? 
scribed  for  tbe  newspaper  nor  bought  any 
merchandise  from  the  participating  mer- 
chante.  The  prize  is  supposed  to  go,  not  to 
the  person  holding  the  greatest  number  of 
ballots,  but  to  that  person  for  whom  the 
greatest  number  of  votes  are  cast  There  Is 
no  awarding  of  prizes  by  lot  or  chance. 
Quateoe  v.  Eggleston,  42  Or.  315,  71  Pac.  06. 

[2]  It  is  suggested  by  counsel  for  appd- 
lent  that  tbe  transaction  between  defendant 
and  the  witness  Guess  "smacks  to  some  ex- 
tent of  a  lottery."  Counsel  for  defendant 
irgues  that  this  agreement  eliminated  every 
element  of  chance.  And  with  tbe  latter  we 
are  Inclined  to  agree.  Under  the  arrange- 
ment between  tbe  defendant  and  Guess,  the 
whole  scheme  became  a  game  of  "no  chance" 
rather  than  one  "of  chance."  All  of  the  can- 
didates except  Mrs.  Guess  stood  "no  chance" 
to  win,  while  she  stood  "no  chance"  to  lose. 

With  the  morality  of  the  transactions  men- 
tioned we  hare  no  concern;  bnt  it  la  manl- 
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tout  Oat,  under  the  evidence,  there  was 
shown  no  violation  of  the  statnte  .dMioandn* 
lotteries;  and  the  Iowm  court  properly  di- 
rected the  Jnry  to  find  the  defendant  not 
guilty. 
Judgmmt  affirmed. 

NUNN»  J.,  not  sitting. 


B08W0BTH,  Auditor,      B.  H.  WOLVB  ft 
SOKt 

(Ckmrt  of  Appeals  of  Kentucky.   May  21. 1814.) 

States  (|  171*)—Claih8— Allowance— Stat- 
ute. 

Under  Acts  1012,  c  138,  pioTidiiur  for  the 
payment  of  claims  representloK  the  deficit  in- 
curred in  the  maintenance  of  the  Houses  of  Re- 
form prior  to  June  14.  1910.  and  that  the  audi- 
tor shall  draw  his  warrant  in  favor  ot  the  re- 
spective persons  to  whom  items  of  indebtedness 
are  doe,  with  interest  from  date  thereof,  claim- 
antB  are  entitled  to  interest  only  from  June  14, 
1910.  and  not  from  the  date  of  the  accrual  of 
their  claim:  th«  word  "items"  referriiv.  not  to 
the  items  of  the  elidm,  but  to  the  several  claims 
themselves. 

[Ed.  Note.— For  other  cases,  see  States,  Gent 
Dig.  f  162;  Dec.  Dig.  I  171.*] 

Appeal  from  drcolt  Oonrt,  Franklin 
County. 

Mandamns  by  B.  H.  Wolfe  ft  Son  against 
H.  M.  Bosworth,  Auditor.  From  a  judgment 
for  relators,  respondent  appeals.  Reversed, 
with  directions. 

James  Garnett.  Atty.  Gen.,  and  M.  M.  Lo- 
gan, Asst  Atty.  Gen.,  for  appellant  Brown 
ft  Nuckols,  of  Frankfort,  for  appellees. 

HANNAH,  J.  Prior  to  Jane  14,  1910,  the 
Houses  of  Reform  were  provided  by  law 
with  an  annual  per  capita  allowance  of  $100 
per  annum  for  &Lch.  Inmate,  which,  It  ap- 
pears, was  inadequate  to  pay  the  expenses 
of  the  institution. 

By  section  2  of  chapter  118  of  the  Acts  of 
1910,  the  annual  per  capita  allowaoce  was 
aboliahed;  and  it  was  provided  that  the  ex- 
penses of  the  Houses  of  Reform  should  be 
paid  out  of  the  state  treasury.  This  act 
went  into  effect  on  June  14,  1910. 

The  Legislature  of  1910  also  appropriated 
the  sum  of  938,928^  to  pay  the  deficit 
which,  during  the  years  1008  and  1900,  arose 
by  reason  of  the  insufflciency  of  the  per  cap- 
ita allowance^  See  section  2  of  chapter  100 
of  the  Acts  of  1910,  However,  It  appears 
that,  after  the  disbursement  of  that  sum, 
there  still  remained  certain  liabilities,  which, 
with  the  expenses  of  the  institution  up  to 
June  14,  1010,  amounted  on  that  date  to  the 
sum  of  137,028.00  In  excess  of  the  per  capita 
allowance. 

In  December,  1911,  a  report  of  the  unpaid 
accounts  and  names  of  the  persona  to  whom 
same  were  owing  on  June  14,  1010.  was  pre- 
pared by  the  superintendent  ot  the  Instlta- 


tlon,  and  transmitted  to  tttt  board  of  prison 
commlssloBenL  TUa  report  states  that  the 
claims  therein  included  were  made  out  and 
submitted  by  the  aevoal  creditors,  at  the  re- 
que^  of  the  board,  and  that  it  r^^esmis 
the  outstandliv  Indebtednen  in  full,  of  the 
insCltntion,  to  June  1^  lOia  Xmdnded  In 
this  list  of  creditors  was  an  item  doe  appel- 
lees. B.  H.  Wolfe  ft  Son,  of  $8,600. 

The  Legislature  of  1912  thm  oiacted  chap- 
ter 136  of  tlie  Acts  of  1912,  whlGh  Is  as  f Ql- 
lows: 

"Wbenas  prior  to  the  Mtb  day  of  Jmwi 
1010,  the  Houses  of  Betorm  (one  for  boys 
and  <me  tot  gtrla)  at  Oreendaje^  Kentndqr, 
were  operated  upoi  a  per  oupUa  basis;  and 
whereas,  the  per  caidta  that  provided  for 
was  inadequate  to  maintain  the  institutlanf 
and  cloUie.  feed,  educate  and  treat  the  in- 
mates;  and  such  Inadeanate  provision  result- 
ed in  a  deflfdt  up  to  June  14, 19X0,  amountiDg 
to  $37,928.00^  which  deficit  Is  represented  by 
outstabdiag  and  unpaid  claims  against  said 
Institutlou;  and  whereas,  it  is  Just  and  prop- 
er that  Mid  Indebtednesa  be  paid:  Then- 
Ion,  be  it  enacted  by  the  Genwal  Assembly 
of  the  c(Hamonweaitfa  of  Kentucky: 

"1.  That  the  auditor  of  puUic  acooonts  be, 
and  he  is  hereby  authorised  and  directed, 
upon  the  proper  certification  and  approval  of 
the  said  claims  repres^tlng  said  deficit  by 
the  board  of  prison  commissi  oners,  in  the 
manner  provided  by  law.  to  audit  said  claims 
and  to  draw  his  warrant  upon  the  treaeurr 
therefor  in  flavor  of  the  respective  persons 
and  concerns  to  which  said  items  of  indebt- 
edness are  due,  including  Interest  on  each 
from  the  date  thereof  until  paid  at  the  rate 
of  six  per  cent  per  annum;  and  the  treasorv 
Is  authorized  and  directed  to  pay  Uie  same: 
and  there  is  hereby  appropriated  out  ot  the 
funds  in  the  hands  of  the  treasurer  amount 
sufficient  to  pay  said  items  constituting  said 
deficit  not  exceeding  the  sum  ot  $37,928.09. 
with  six  per  cent  interest  thereon  from  the 
date  of  each  of  said  claims." 

The  auditor  on  July  22,  1012,  in  payment 
of  the  amount  he  conceived  to  be  doe  appet- 
lees  under  this  act  drew  his  warrant  npcm 
the  treasury  in  favor  of  appellees,  in  the  som 
of  $3,862.25 ; '  whereupon  appellees,  <dalmlDS 
that  the  warrant  so  drawn  was  not  in  accord- 
ance with  the  provisions  of  the  act  insti- 
tuted this  action  of  mandamus  against  the 
auditor  in  the  Franklin  drcolt  court,  con- 
tending that  under  the  act  they  are  entitled 
to  Interest  upon  each  item  of  their  account 
from  the  date  of  each  of  said  items  nntf) 
paid. 

The  itemized  account  which  is  filed  with 
the  petition,  shows  that  from  July  1,  190& 
to  June  14,  1010,  the  appellees  famished 
to  the  House  of  Beform  merchandise  to  the 
value  of  ^26.888.20,  and  that  during  Uie  peri- 
od from  July  1,  1906^  to  March  20,  1911,  ther 
rec^ved  payments  aggr^tlng  tlie  sum  vt 
$23,380.10. 
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The  lower  conrt  bold  that,  under  the  act, 
appellees  were  entitled  to  interest  upon  each 
of  the  itenw  comprising  the  account,  from 
the  raq>ectlre  dates  thereof,  and  directed  the 
commissioner  of  the  conrt  to  state  the  ac- 
couDt  by  fixing  the  last  date  of  each  calendar 
month  as  the  date  of  the  maturity  of  the 
Items  famished  In  such  month,  and  to  allow 
the  commonwealth  credit  for  the  payments 
made  by  it  as  of  the  respective  dates  of  bik^ 
payments;  In  other  words,  that  the  account 
should  be  computed  by  the  rule  of  partial 
payments,  with  Interest  periods  or  new  prln- 
dlMl  periods  corresponding  with  the  calen- 
dar months.  The  report  of  the  commissioner 
baring  been  flled^  the  court  rendered  Judg- 
ment; in  accordance  therewith ;  and  the  audi- 
tor of  public  accounts  appeals  from  the  judg- 
meot,  seeking  an  interpretation  of  the  act; 
the  only  questloii  involved  being  the  inter- 
est to  which  appellees  are  entitled  there- 
under. 

The  act  in  question  was  based  upon  the 
report  of  the  superintendent  of  the  House 
of  Beform,  which  showed  that  the  total 
outstanding  indebtedness  of  the  institution  as 
of  June  14.  1910.  was  $37,928.09 ;  that  Is  the 
sum  mentioned  in  the  preamble  of  the  act; 
and  both  the  report  and  the  act  state  that 
$37,928.09  Is  the  amount  of  the  deficit  to  that 
date.  The  act  directs  the  auditor  to  draw 
bis  warrants  in  favor  of  the  persons  to  which 
"said  Items  of  indebtedness  are  due.  Includ- 
ing interest  on  each  from  the  date  thereof 
until  paid" ;  and  it  further  provides  that 
there  is  appropriated  "an  amount  sufficient 
to  pay  said  items  of  the  indebtedness  con- 
stituting said  deficit,  not  exceeding  $37,928.09, 
with  6  per  cent,  interest  thereon  from  the 
date  of  each  of  said  claims." 

We  think  it  manifest  that  the  word 
"items,"  as  used  In  the  act.  means  items  In 
the  report  of  the  superintendent  of  the  House 
of  Reform  showing  the  outstanding  indebted- 
ness of  the  institution;  that  report  exhibit- 
ing 43  creditors  whose  claims  aggregate 
$37,928.09,  the  exact  amount  mentioned  in  the 
act;  and  that  the  Interest  to  be  paid  under 
the  act  is  the  interest  on  the  sum  due  to 
eadi  of  said  creditors,  not  upon  each  item 
In  Uie  account  of  each  of  said  creditors,  but 
upon  the  total  of  each  of  such  accounts, 
lliia  Interpretation  of  the  word  "item,"  as 
used  in  the  act,  Is  further  supported  by  the 
use  of  that  word  In  that  sentence  which  pro- 
vides that  there  is  appropriated  "an  amount 
suffldent  to  pay  said  items  constituting 
said  deficit"  The  Items  meant  are  undoubt- 
edly the  items  of  the  report  showing  what 
the  deficit  consisted  of,  and  to  whom  due. 

The  right  of  appellees  to  Interest  upon  their 
account  is  fixed  by  the  act;  and  It  Is  only 
with  the  proper  construction  of  the  act  and 
the  legislative  intent  that  we  are  here  con- 
cerned. It  seems  to  us  that  the  Legislature 
understood  that  937,928.09,  the  amount  men- 
tioned In  tbe  act,  wis  the  foil  amonnt  of  the 


deficit  up  to  June  14,  1910,  Indading  every- 
thing, and  intended  that  each  claim  whrniirl 
draw  Interest  from  June  14.  1910,  until  paid. 

Tbe  jndgm^  Is  therefore  revoned  for 
proceedings  conalstent  with  this  opinion. 


TEATEK  V.  TR&TEB. 
(Court  of  Appeals  of  Kentucky.   May  21, 1914.) 

1.  Down  (S  49*>— Deeds— FsAun. 

In  a  suit  to  set  aside  a  deed  of  a  widow's 
dower  for  fraud,  the  burden  was  on  her  to 
show  by  very  substantial  and  satisfactory  proof 
that  the  contract  was  procured  by  fraud  or 
overreaching. 

[Ed.  Note.— For  other  caae&  see  Ii)ower,  Cent 
Dig.  H  164-^174;  Dec  ^gTi  49.*] 

2.  DOWKB  <|  49*)—DsBD— FbAUD— EVXDIHOB. 

In  a  suit  to  set  aside  a  conveyance  of  a 
widow's  dower,  worth  at  least  ^,200,  for  $300. 
evidence  held  to  warrant  a  finding  that  she  had 
been  led  to  execute  the  deed  by  fraud,  on  the 
belief,  induced  by  the  grantee,  that  the  consid- 
eration was  $1,200^  and  that  she  had  no  in- 
tention to  convey  her  dower  for  $300,  the  price 
named. 

(Ed.  Note.— For  other  cases,  see  Dower,  Gent 
Dig.  II  164r-174;  Dec  Dig.  f  48.*] 

Appeal  from  Caicolt  Court,  Garrard  County. 

Suit  by  Mattle  Teater  against  Henry  Teat* 
er.  Decne  for  complaliiant,  and  dtfendant 
appeals.  Affirmed. 

Lewis  li.  Walker,  of  Lancaster,  for  appe- 
lant. R.  B.  Tomlinstm,  of  Lancaster,  for 

appellee. 

CARROLL,  J.  On  August  31,  1912,  the  ap- 
pellee. Mattle  Teater,  conveyed  to  the  appel- 
lant, Henry  Teater,  her  life  estate  in  21 
acres  of  land  that  had  been  set  apart  to  her 
as  dower  in  the  division  of  her  husband's 
estate.  The  consideration  recited  In  the  deed 
was  $300.  payable  In  equal  installments  of 
$75  each,  due  respectively  on  January  1, 1914, 
1915,  1916.  and  1917,  bearing  interest  from 
January  1,  1913. 

On  September  18, 1912,  the  appellee  brought 
this  suit  against  the  appellant  for  a  cancel- 
lation of  the  deed,  upon  the  ground  that  It 
had  been  procured  by  fraud.  After  the  is- 
sues were  made  up  and  the  evidence  taken, 
the  case  was  submitted  for  hearing,  and  a 
Judgment  rendered  canceling  the  deed  and 
the  four  purchase-money  notes.  From  this 
Judgment,  the  defendant  in  the  suit  below, 
HeniT  Teater,  prosecutes  this  appeal,  and 
asks  that  the  Jndgment  be  reversed,  because 
the  evidence  introduced  by  the  appellee  was 
not  suffldent  to  Justify  the  court  in  canceling 
the  contract 

It  appears  from  the  evidence  that  the  ap- 
pellee is  the  stepmother  of  appellant;  that 
she  married  Ms  father  In  1881,  when  the  ap- 
pellant was  quite  a  small  boy,  and  lived  with 
him  until  his  death  in  1885.  After  his  death 
his  land  was  divided,  and  the  tract  here  In 
controven^  set  apart  as  her  dower.  Soon 
after  this  she  mored  to  another  part  of  the 
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comity  some  distance  from  tbe  land,  and  has 
'since  resided  there,  being  at  the  time  the  deed 
was  made  aboat  69  years  old. 

It  Is  further  shown  that  she  had  Uttle 
or  no  exiwrlence  In  bnslnesB  affairs,  and  that 
her  dower  was  looked  after  by  her  brother, 
who  rented  It  for  a  number  of  years  for 
f  100  a  year,  and  for  several  years  previous 
to  1912  at  $80  a  year.  It  Is  further  shown 
that  the  appellant  lived  close  by  this  piece  of 
land,  and  for  some  time  before  the  deed  was 
executed  had  been  anxious  to  purcdiase  It, 
as  he  and  his  two  brothers  owned  the  land 
subject  to  the  life  estate  of  appellee. 

The  matter  of  purdiasing  the  land  had 
been  discussed  perhaps  more  than  once  be- 
tween the  appellant  and  John  Ison,  the  broth- 
er of  appellee,  who  had  charge  of  the  place, 
bat  Qiey  seem  not  to  have  been  able  to  agree 
on  a  price  for  appellee's  life  estate.  The  evi- 
dence is  conflicting  as  to  the  value  of  the  fee 
In  the  land,  some  of  the  witnesses  placing 
it  as  high  as  $1,500,  and  others  as  low  as 
1700.  Other  land  In  that  neighborhood  was 
selling  at  higti  prices,  but  this  tract  had  been 
very  much  neglected,  and,  although  perhaps 
naturally  good  land,  it  bad  depreciated  very 
much  in  value  on  acconnt  of  the  manner  In 
whidi  It  bad  been  worked  and  the  Uttle  at- 
tention that  was  given  to  the  can  of  the 
buildings,  the  ftencea,  and  the  ideoe  gener^ 
ally.  But,  notwithstaiding  the  mn-down 
condition  ot  the  place,  the  appellee  was  get- 
ting $80  a  year  rent  foe  it,  and  her  expecta- 
tion of  life  was  about  fourteen  yeara  So 
that,  If  she  had  lived  her  expected  period, 
and  had  gotten  an  average  rmtal  of  |75  a 
year,  she  would  have  lecelved  from  the  land 
during  that  time  about  $1,000.  Or,  tf  It 
should  be  estimated  th^  after  the  payment 
of  taxes,  repairs,  and  other  Inddental  ex- 
penses,  the  net  income  would  only  be  $50  a 
year,  she  would  have  received  in  Uie  fourteen 
yearft  as  Income  tiom  the  land,  $700, 

If;  bowever,  the  conteact  ahonld  be  sa»- 
talned,  we  would  have  the  appellee  selling 
her  Interest  for  $800  In  four  yearly  payments 
of  $75  eadi,  or  not  more  than  she  could  real- 
ise as  rent  tsxm  the  land  for  4  years,  and  at 
the  end  of  4  yeani  «he  would  not  have  any 
Income  from  It  or  any  other  source,  as  it 
appears  ttuit  this  Is  the  only  property  that 
she  owns.  It  will  therefore  be  at  once  seen 
that  the  trade  waa  a  bad  one  for  the  ap- 
pellee, looking  at  the  matter  from  any  stand- 
point 

It  might  also  be  observed  that  the  Taloe  of 
the  fee  In  this  land  Is  not  entitled  to  con- 
trolling Importance.  It  Is  not  so  much  what 
the  fee  was  worth,  but  what  Income  the  ap- 
pellee could  derive  from  the  land,  that  flxed 
Its  value  as  to  her.  If  the  fee  had  only 
been  worth,  as  some  of  the  witnesses  said, 
$700,  this  did  not  flx  the  value  of  the  place 
to  her,  as  the  rent  derived  was  not  esti- 
mated at  all  on  the  value  of  the  fee,  but 
on  what  the  land  was  worth  to  her. 


[t]  Under  the  law  applicable  to  the  trans- 
action, the  burden  of  proof  was  on  the  ap- 
pellee to  show  that  the  contract  was  pro- 
cured by  fraud  or  overreaching  of  some  kind, 
and  we  have  written  In  a  number  of  cases  that, 
whea  a  party  undertakes  to  set  aside  a  writ- 
ten contract,  the  evld^ce  In  his  behalf  must 
be  very  convincing,  and  the  fraud  or  mis- 
take established  by  substantial  and  satis- 
factory proof.  Chicago  Building  &  Bifg.  Co.  t. 
Beaven,  148  Ky.  207, 148  S.  W.  37;  Crawford 
&  Gatlin  v.  Livingston,  153  Ey.  68,  154  S. 
W.  407,  44  L.  B.  A.  (N.  S.)  640.  And  we 
think  the  evidence  fiaffl<dent  to  bring  the  case 
for  appellee  within  the  scope  of  this  rule. 

[2]  It  further  appears  from  the  evidence 
that  a  ^ort  time  before  the  deed  was  writ- 
ten the  appellant  Invited  the  appellee  to  come 
to  bis  house  and  spend  a  few  days,  and  that 
his  wife  or  one  of  his  chlldrm  went  aftv 
her ;  that  on  the  same  day  ttiat  she  arrived 
at  his  house  appellant,  who  was  very  anxious 
to  get  her  Interest,  brought  up  the  subject 
of  purchasing  it,  although  she  did  not  know 
that  any  efforts  would  be  made  to  buy  her 
interest  on  this  visit. 

She  testified,  in  substance,  that  soon  afta 
she  arrived  at  his  home  tbe  appellant  com- 
menced talking  to  her  about  selling  the  place, 
but  that  She  had  not  tboui^t  mudi  about  U, 
as  her  brother  had  always  attraded  to  it, 
but  had  a  notion  that  her  interest  was  worth 
about  $1,200;  that  the  iwxt  momliw  Vie  ap- 
pellant went  to  Lancaster  and  came  back 
with  a  deed  and  told  her  that  the  deed  recit- 
ed that  he  waa  paying  her  $1,200  fbr  the 
place;  that  she  did  not  read  tbe  deed  or 
hear  it  read;  that  she  had  ImpUctt  confidence 
in  the  appellant,  and  believed  that  be  would 
not  try  to  deceive  ha,  and  that  the  deed  dM, 
In  fact,  recite  that  be  waa  paying  her  for 
ber  thterest,  $1,200;  that  die  did  not  read 
or  hear  read  the  notes  for  the  pnrcbase 
money,  and  that  the  appellant  pot  than  In 
an  envelope  and  sealed  them  up  and  gave 
them  to  her  to  keep ;  Vat  at  the  request 
appellant  she  went  with  him  tbe  aame  day 
to  a  notary  to  acknowledge  tbe  deed,  and  flist 
die  notary  asked  ber  If  ahe  wanted  it  read, 
and  she  said,  "No,"  that  she  was  satisfied, 
as  she  was  getting  $1,200  for  tbe  place,  and 
that  tbe  notary  did  not  read  tbe  deed  to  ber; 
that  a  week,  or  afterwards  she  beard  It 
rumored  that  the  appellant  said  be  waa  to 
pay  her  only  $300  for  It,  and  when  sbe  beard 
these  rumors  «be  went  to  see  a  lawyer,  and 
then  for  tbe  first  time  discovered  ttiat  tbe 
consideration  recited  In  the  deed  was  only 
$300,  and  at  once  brought  this  suit 

The  notary  said  that  on  the  morning  Qie 
deed  was  signed  the  appellant  came  to  his 
house  and  asked  him  if  be  could  go  to  bis 
(appellant's)  house  and  take  an  acknowledc- 
ment  to  a  deed,  and  that  he  could  not  do  It 
on  account  of  some  sickness  in  his  fandl;. 
whereupon  appellant  told  him  that  he  would 
bring  the  appellee  over  to  bis  boose;  thst 
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tbe  appellant  and  appellee  came  to  bis  houM 
in  the  afternoon,  and  be  asked  the  appellee 
If  she  wanted  the  deed  read,  and  she  said 
ehe  did  not;  and  that  be  did  not  read  the 
deed  as  the  appellant  said  It  was  all  right 
He  further  said:  "I  asked  blm  how  many 
acres  in  the  plac^  and  I  asked  blm  what  tbe 
place  cost,  and  he  said,  '$1,200.'  Q.  At  tbe 
time  Henry  mentioned  paying  |1,200  for  tbe 
land,  what  was  said  about  that?  A.  Noth- 
ing only  be  said  be  gave  fl,200.  I  asked 
him  what  tbe  place  cost  and  be  said, 
200.'" 

Tbe  brother  of  appellee,  who  bad  been  at- 
tending to  the  place  for  her,  said  that  appel- 
lant bad  been  tryli^  to  buy  the  place,  and 
that  he  wanted  «1,260  for  It 

Other  witnesses  testified  to  statements 
made  by  the  appellant  at  different  times 
tending  to  show  hla  desire  to  buy  the  land 
and  different  statraaenta  In  made  as  to  what 
it  had  cost  him. 

The  appellant's  evidence  was,  in  substance, 
that  on  the  occasion  of  the  visit  tbe  sabject 
of  hlB  purchasing  her  Intereat.  as  well  as 
tbat  of  bla  brotbera,  was  broni^t  ap  by  the 
applies,  and  ttwt  he  told  her  be  was  going 
to  buy  the  intovst  of  bis  two  brothers  at 
$300  apleoe,  and  would  buy  her  Interest  if 
he  could  get  It  at  $800,  and  she  told  him  he 
could  have  it  at  tSiat  snm,  and,  after  fur- 
ther talk,  the  paTmentB  were  agreed  cm,  and 
it  was  understood  that  he  was  to  have  tbe 
deed  written  the  next  morning  and  get  her. 
acknowledgment  to  it;  that,  when  he  came 
back  with  the  deed  on  the  next  day,  the 
matter  was  again  discussed,  and  it  was  fully 
understood  by  tbe  appellee  tbat  tbe  purchase 
price  was  $300,  nothing  being  said  about  pay- 
ing her  $1,200  for  hoe  interest,  or  that,  tbe 
deed  recited  a  consideration  of  $1,200.  He 
farther  testified  tbat  be  purchased  the  in- 
terest of  his  two  brothers  in  tbe  land  for 
$600,  and  that,  If  any  statements  were  made 
about  the  land  costing  him  $1,200,  these 
statements  were  made  in  estimating  bis  own 
interest  at  $300,  the  interest  of  bis  two  broth- 
ers at  $600,  and  tbat  of  tbe  appellee  at  $300, 
making  tbe  total  cost  to  him,  $1,200. 

Other  witnesses  in  bis  behalf,  who  were 
present  at  bis  house,  testified  tbat  tbe  ap- 
pellee thoroughly  understood  that  she  was  to 
be  paid  $300  for  her  interest  and  tbat  she 
bad  sold  it  to  appellant  for  tbat  sum. 

Without  relating  more  of  the  evidence,  It 
seems  sufficient  to  say  that  when  all  the 
facts  and  circumstances  developed  In  the  tes- 
timony are  considered,  there  Is  sufficient  to 
show  in  a  very  .satisfactory  way  that  the 
appellee  did  not  know  or  understand  tbat 
she  was  only  getting  $800  for  her  interest 
and  the  drcnmstances  surrounding  the  execu- 
tion of  tbe  deed  conduce  strongly  to  show 
tbat  the  parties  were  not  dealing  at  arm's 
length  In  making  this  contract  There  was 
a  good  deal  of  haste  about  it  on  tlie  part  of 


tbe  appellant  and  a  seeming  purpose  to  take 
advantage  of  tbe  presence  of  appellee  at  his 
house  and  the  absence  of  her  brother  who 
attended  to  all  of  her  business.  Tbe  relatlona 
between  the  parties,  coupled  with  the  con* 
fidenoe  reposed  by  appellee  In  the  integrity 
of  her  stepson,  put  on  him  the  duty  of  deal- 
ing fairly  with  her. 

Then,  too,  tbe  great  Inadequacy  of  tbe 
price,  considering  the  Income  derived  by  ap- 
pellee from  tbe  land,  taken  In  connection 
with  the  price  that  had  been  previously 
placed  on  her  Interest  when  appellant  at- 
tempted to  purchase  It  are  convincing  cir- 
cumstances tbat  appellee  must  have  been, 
whether  intentionally  or  not  deceived  into 
tbe  belief  that  she  was  getting  $1,200;  or, 
taking  the  view  most  f&vorable  to  appellant, 
she  was  misled,  by  his  statement  tbat  tbe 
fee  In  tbe  land  would  cost  him  $1,200,  Into 
the  belief  tbat  the  $1,200  mentioned  was  to 
be  the  compensation  for  her  interest 

It  Is  Inconceivable  that  the  appellee  would,, 
without  consulting  ber  brother,  understand- 
Ingly  have  taken  $300,  payable  in  annual  In- 
stallments of  $75  each,  when  she  was  getting 
as  rent  $80  a  year  for  tbe  place,  and  had 
a  reasonable  life  expectancy  of  several  years. 
The  prompt  action  tbat  she  took  upon  dis- 
covering that  she  was  only  to  get  $800  1» 
another  circumstance  that  tends  to  support 
ber  view  of  tbe  transaction.  It  may  be 
that  appellant  understood  that  he  was  only 
paying  her  $300,  but  we  think  it  certain  that 
tbe  appellee  did  not  so  understand  it;  and, 
looking  at  the  matter  from  any  standpoint,. 
it  seems  quite  clear  that  the  pardes  to  tbis^ 
contract  did  not  understand  each  other,  and 
that  there  was  no  meeting  of  minds. 

Upon  the  whole  case,  we  have  reached  tbe 
conclusion,  as  did  tbe  chancellor,  tbat  the 
Olds  of  justice  and  right  will  be  better  satis- 
fied by  canceling  the  contract  than  they 
would  be  to  enforce  It  &nd  that  all  the  focts- 
and  circumstances  shown  In  tbe  record,  many 
of  which  we  have  not  related,  were  entirely 
sufficient  to  authorize  tbe  judgment  under 
the  rule  that  the  burden  of  proof  Is  on  tbe 
complaining  party  in  cases  like  this,  and  re- 
lief will  not  be  granted  unless  there  is  satis- 
factory and  convincing  evidence^  direct  or 
circumstantial,  that  the  contract  ■bould  be- 
set aside. 

Tbe  judgment  la  affirmed. 


MORGAN  et  aL  v.  PERKINS. 
(Court  of  Appeals  of  Kentucky,   May  20, 1914.1. 
1.  Bnxs  ANo  Notes  (S  427*>— PATMsm^DK 

POSIT  or  AMOUKT  IN  BaNK. 

The  deposit  of  tbe  amount  of  a  note  In  a- 
bank  to  the  payee's  order  without  tbe  payee's- 
authority  was  not  a  payment  thereof. 

tEd.  Note. — For  other  cases,  ane  Billa  end 
Notes,  Cent  Dig.  H  1233-1244;  Dec  Dig.  I- 
427.*] 
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2.  BiLus  AND  Nona  (I  427*)  ~  Patmsht  — 
Pebsonb  Making  Payuknt. 

Where  the  maker  of  a  note  depoeited  the 
amount  with  a  bank  which  appropriated  it  in 
payment  of  a  debt  dae  it  from  the  payee's  broth- 
er,  and  the  brother  thereafter  Bent  a  part  of 
the  amount  to  the  payee  to  relieve  him  to  that 
extent  from  the  embarrassment  arising  from 
the  appropriation,  the  amonnt  so  received  by 
the  payee  should  in  equity  be  credited,  on  the 
note. 

(Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  {|  1233-1244;  Dec.  Dig.  | 
427.*] 

Appeal   from   dnmlt   Court,  Caldwell 

County. 

Action  by  Henry  L.  Perkins  against  J.  F. 
Morgan  and  others.  From  a  Judgment  for 
plaintiff  for  an  Insufficient  amount,  defend- 
ants appeal,  and  plaintiff  cr.os8-appeals.  Af- 
firmed. 

8.  D.  Hodge  and  Geo.  Q,  Harralaon,  both 
of  Princeton,  for  appellants.  J.  MUott  Bak- 
er, of  Princeton,  for  appellee^ 

TURNBB,  J.  On  and  prior  to  the  Slat  day 
of  December,  1910,  appellee  Henry  L.  Perkins 
was  Uie  owner  of  a  remainder  Interest  i3i  cer- 
tain real  estate  in  Princeton,  Ky* ;  hla  motb- 
er,  Mary  C  Perkins,  being  the  owner  of  a 
lifie  estate  tber^Ln.  On  Uut  day  th^  sold 
and  conveyed  tbe  same  to  ^pellant  J.  F. 
Morgan;  tbe  consideration  bdng  $1,600,  of 
wtalcfa  $400  was  paid  In  casb,  and  two  notes 
for  $600  and  $000,  respectively,  were  ezecnt' 
ed,  payable  Jointly  to  Mary  O.  Perkins  and 
Henry  U  P^kina.  Tbe  $600  note  was  paid, 
and  the  ^100  note  was  doe  on  tbe  80th  of 
June,  1911.  Oh  the  6tb  of  Jnne,  1911,  Mary 
C.  Perkins,  <»ie  of  the  payees  In  tbe  $500 
note,  assigned  all  of  bar  Interest  tberdn,  by 
writing  on  the  back  thereof,  to  Henry  Im.  Per- 
kins, whereby  he  became  the  sole  owner  of 
tbe  note.  AppieUee  instituted  this  action 
seeking  an  enforcement  of  bis  purchase-mon- 
ey lien,  and  the  lower  court  adjudged  blm 
tbe  relief  sought,  except  that  It  credited  tbe 
$900  note  by  and  from  that  Judgment 
Mor^n  appeals  and  Peridns  prosecutes  a 
cross-appeaL 

Appellant's  answer  denied  that  appellee 
was  the  owner  of  the  note  or  that  same  was 
assigned  to  him  on  tbe  8th  day  of  June,  1911. 
and  alleges  that  Mary  C.  Perkins  was  the  sole 
owner  of  tbe  same  on  tbe  3d  day  of  July, 
1911,  at  which  time  be  paid  same  by  deposit- 
ing the  amount  thereof  to  her  credit  in  tbe 
First  National  Bank  of  Princeton.  To  this 
appellee  filed  a  reply  denying  tbe  afBrmatlve 
auctions  in  tbe  answer,  and  in  addition 
thereto  alleging  that  after  the  note  had  been 
assigned  to  him  Morgan  had  entered  Into  a 
conspiracy  with  certain  officers  of  the  First 
National  Bank  for  the  purpose  of  defraud- 
ing him  out  of  the  money  dne  on  the  note, 
and  in  pursuance  of  said  conspiracy  Morgan 
caused  to  be  placed  to  the  credit  of  Mary  C 
Perkins  at  said  bank  the  sum  of  $515  In  or- 


der that  the  bank  nd^t  oeHit.  Chat  amount 
on  a  note  which  It  held  against  J.  U.  Per- 
Mna,  and  on  which  note  tbe  said  Mary  C 
Perkins  was  surety,  thereby  enabling  tbe 
bank  to  collect  its  debt  against  J.  D.  Perkins ; 
and  denying  that  the  deposit  In  the  bank  to 
tbe  credit  of  Mary  <X  Perkins  was  a  payment 
of  the  plaintiff's  debt  After  the  money  had 
been  placed  to  the  ^edlt  of  Mary  C.  Perkins, 
and  had  been  credited  by  tlie  bank  on  tbe 
J.  U.  Perkins  note  upon  which  she  was  sure- 
ty, Henry  L.  Perkins,  b^ng  unable  to  collect 
from  Morgan  anyttiing  on  his  d^t,  got  in 
communication  by  wire  with  J.  U.  P^kins, 
who  was  his  brother,  presumably  Informing 
him  that  his  (Henry  L.'s)  money  had  been 
appropriated  to  the  payment  of  J.  U.  Per- 
kins' not^  and  Induced  J.  U.  Perkloa,  a  resi- 
dent of  Ai^ansas,  to  send  him  $250,  which 
be  did,  and  this  $250  the  lower  court  credited 
on  the  plaintiffs  debt 

[1]  The  evidence  to  tbe  effect  that  the  as- 
signment was  actually  made  on  tbe  6tb  day 
of  June  before  the  note  became  due  is  falrl; 
satisfactory,  and  therefore  Mary  C.  Perkins 
had  no  interest  in  tbe  note  on  the  3d  of  July 
when  Morgan  claimed  to  have  paid  it;  but, 
even  if  she  had  still  an  interest,  such  a  de- 
posit without  authority  from  her  would  not 
operate  as  a  payment,  and  no  such  authority 
Is  claimed  In  this  ease.  The  evidence  is  con- 
vincing that  the  deposit  by  Morgan  In  the 
bank  to  the  credit  of  Mary  O.  Perkins  was 
made  as  a  result  of  some  understanding  be- 
£ween  Morgan  and  the  bank  officials. 

[2]  It  is  apparent  from  the  record  that  J. 
n.  Perkins  sent  the  $250  to  his  brother  hi 
order  to  relieve  bim  to  that  extent  from  the 
embarrassment  arising  from  the  temporary 
appropriation  of  Henry  L.  Perkins'  money 
to  tlfe  payment  of  J.  U.  Perkins*  debt,  and  in 
equity  and  good  conscience  It  should  have 
been  credited  upon  the  debt  sued  on. 

The  Judgment  Is  affirmed  on  both  flie  orig- 
inal and  croBS-appeaL 


KENTUCKY  MIDI,AND  COAL  CO.  t. 
VINCENT. 

(Court  of  Appeals  <tf  Kmtncky.  May  20, 1914J 

1.  EviDKNCK  (I  477*)— Facts  ob  CoHci.usioHa 

— Pebsonal.  Afpeaeance. 

In  an  action  for  personal  injuries,  witnesses 
could  testify  that  plaintiff  seemed  to  be  rafFer- 
ing,  judging  from  his  general  appearance  when 
tbey  visited  him  a  few  days  after  the  isjnry. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2237-2241 ;  DecTbig.  |  477.«] 

2-  Appbaj.  and  Ebbob  (I  1048*)— UmaspoN- 

SIVB  AnsWBBS. 

It  was  not  reversible  error  for  a  witness 
who  bad  testified  that  an  injured  peram  aeemed 
to  be  suffering  to  add  iaddentally  that  he  aaid 
he  was  suffering,  where  such  statement  was  not 
called  for  by  the  question. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  tt  4140^4fi,  4iB£  415»- 
4160;  Dec  DigTl  i048.*] 
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B.  DAUXQE6      132*)  —  BzcBBamrauft— F>R- 

aONjLL  iKJXmMB. 

A  bn  IT  jcul  old.  •nplogred  to  drive  ■ 
cokI  cut  m  &  nnn*  iDttiuMd  iBjurioi  oonflnliiK 
him  to  his  bed  for  three  weeks,  during  wbicE 
time  he  slept  very  little,  and  incapacitaunK  him 
thereafter  from  doing  Ute  fall  work  of  a  mao. 
l^on^  his  leg  was  not  broken,  the  mosdes 
were  seriooslT  injared,  the  blood  not  circulating 
properly  through  it,  and  it  was  cinisiderably 
larger  than  the  other  leg.  BM,  that  a  rerdlct 
for  9850  was  not  exceenve. 

[Bd.  Note.— For  other  cases,  see  Damages, 
Gent.  Dig.  U  872-^.  396;  Dec.  Dig.  1 132.*] 

A.  Mans  AND  Bebtant  (S  286*)— Aotior  n>B 

Ihjdkibs— QuKsnoK  Foa  Jubt. 

In  an  employe's  action  for  injuries,  caused 
by  the  male  which  he  was  driving  mnning  away, 
his  testimony  that  he  was  driving  a  mule  whidi 
was  shown  to  be  vicious  and  dangerous  made  a 
question  for  the  jury,  though  three  other  wit- 
nesses  testified  that  he  was  driving  a  different 
mule  which  was  gentle  and  docile. 

[Ed.  Note.—For  other  eaae%  see  Master  and 
Servant,  Cent  Dig.  if  lO^TlOOtt,  100&  1010- 
1015,  1017-1033.  1036-103^  104^  KMfr-lOOO; 
Dec  Dig.  I  286.*! 

Appeal  from  Orcnit  Court,  Muhlenbeis 
County. 

Action  by  Nealle  Vbicoit  asalnat  the  Ken^ 
tncky  Midland  Cool  Company.  Judgment  for 
plaintiff,  and  defOidant  appeals.  Affirmed. 

William  H.  Yost,  of  MadlsonTille,  for  ap- 
pellant. Hubwt  Meredith.  Doyle  WlUla,  and 
W.  J.  Rosa,  all  of  GreeoTlU^  for  appellea 

TURNER,  J.  App^ee,  a  boy  17  years  ot 
age,  was  employed  by  appellant  to  drive  a 
coal  car  In  ite  mines,  and.  having  been  injured 
while  so  driving,  he  instituted  this  action 
for  damages,  ailing  that  the  defradant  had 
furnished  him  a  dangerona  and  vicious  mule 
to  drive,  and  represented  to  him  tbat  the 
mule  was  eafe;  that  he  was  inexperienced 
in  such  work,  and  so  notified  the  company's 
officers ;  and  Uiat,  after  he  had  been  driving 
said  mule  a  day  or  two,  the  same  ran  away 
with  him  in  said  mine  and  caused  the  in- 
jury. 

The  defendant  in  Ita  answer  denied  the 
material  allegations  in  the  petition,  and  In 
another  paragraph  pleaded  contributory  neg- 
ligence. 

Upon  the  trial  the  jury  found  for  the 
plaintiff  a  verdict  for  $8B0,  and.  from  a  judg- 
ment on  that  verdict,  tills  appeal  la  prose- 
cuted. 

[f,  21  The  first  ground  for  reversal  urged  la 
that  Incompetent  evldenw  was  admitted 
against  the  appellant;  two  witnesses  for 
plaintiff  were  permitted  to  state  that  a  few 
days  after  his  injury  they  had  visited  him, 
and  that  he  appeared  to  be  suCterlng  a  good 
deal,  as  one  of  them  said,  and  the  other  that 
be  seemed  to  be  complaining  considerably; 
and,  in  answering  a  question,  one  of  the  wit- 
nesses said,  "He  appeared  to  be  suffering; 
he  said  he  was;  I  don't  know;"  and  it  U 
argued  from  this  tbat  the  court  permitted 
the  statements  of  appellee,  which  were  not  a 
part  of  the  res  gestae  to  be  introduced  In  bla 


bdiaU.  Bnt  it  is  apparent  that  tbe  state* 
meats  of  tbe  witness  as  to  what  he  said  was 
not  called  for  In  the  question,  and  was  only 
inddcn tally  added  by  the  witness.  The 
statonents  of  the  two  wltnesseSr  properly 
interpreted,  were  nothing  more  or  less  than 
statements  that  the  plaintiff  seemed  to  be 
suffering,  Judging  from  bis  general  appear- 
ance 

[3]  It  Is  next  insisted  that  the  verdict  for 
$850  Is  ezoeeslve.  The  plaintiff's  testimony 
showM  that  he  was  In  bed  for  three  weeks 
as  a  result  of  this  Injury ;  that  he  slept  very 
little  during  tbat  time;  and  that  he  bad 
never  been  able  since  to  do  tbe  full  labor  of 
a  man.  Tbe  evidence  of  tbe  doctors  was 
that,  while  the  leg  was  not  broken,  the  mus- 
cles therein  were  seriously  and  permanently 
injured;  that  tbe  leg  at  ^  time  of  tbe  trial 
was  not  In  normal  condlti<m ;  tbat  tbe  blood 
did  not  proptfly  circulate  tbrouib  It,  and  It 
was  consldeESbly  larger  In  lAaces  than  the 
other  leg.  VlUi  this  evidence  in  tbe  record, 
we  cannot  see  the  force  of  the  contention 
tbat  the  va&Lct  Is  ezcesslTe. 

[4]  Nvxt  it  Is  contended  that  the  verdict  Is 
not  sustained  by  tbe  evidence.  There  1%  in 
fact,  no  serious  conflict  in  tbe  evideoce,  ex- 
cept as  to  wbetha  appellee  at  the  time  of  tbe 
injury  was  driving  a  large  horse  mule  which 
is  shown  to  have  been  vldons  and  dangerous, 
or  whether  be  was  driving  a  small  black 
mare  mule  which  is  shown  to  liaTe  been  gen- 
tle and  dodle.  Al^eHee's  own  tastlnicmy  Is 
that  he  was  driving  a  largo  horse  mnl^  and 
the  testimony  of  three  oQiers  ediowB  tbat  be 
had  been  tbat  morning  driving  a  mare  mule. 
But  this  question  waa  submitted  to  tbe  Jury, 
and  we  are  unable  to  see  tbat  tbe  jury  were 
not  Justified  in  accepting  tbe  ajn>eUee's  state- 
ment 

Tbe  Judgmoit  is  affirmed. 


CLARK  V.  ROBINSON. 

(Court  of  Appeals  of  Kentucky.   May  14,  1914. 
On  Motion  to  Issue  Mandate, 
May  16,  1914.) 

1.  Elections  (5  288*)  —  Contkst»— PutADMo 
— Amenduent. 

Under  Ky.  St.  i  1596a,  subsec.  12,  requir- 
ing a  petition  in  an  election  contest  to  state  the 
grounds  of  contest  relied  upon,  and  providing 
that  no  other  grounds  should  afterward  be  as- 
serted, an  amendment  to  the  petition,  setting 
forth  the  names  of  additional  voters  who  were 
shown  by  tbe  evidence  to  have  voted  illegally, 
contains  additional  grounds  of  contest,  and  was 

firoperly  refused,  even  though  the  grounds  of 
(legality  were  the  same  as  those  charged  against 
other  voters  in  the  original  petition. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Gent.  Dig.  H  280-288;  Dec.  Dig.  |  28a*] 

2.  EliOnONS  (I  299*)— CONTEOTS— CCBTODT  OF 

Ballot  Boxes. 

Under  Ky.  St  |  1506b,  subsec.  12.  provid- 
ing that  an  ballots,  etc.,' concerning  which  there 
is  any  ground  for  contest  may  be  removed  to  the 
eourt  in  which  the  contest  is  pending,  the  court 
had  authority  to  order  the  county  dark  to  trans- 
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fw  the  ballot  boxes  and  contents  to  the  mastsr 

commlsaioner  of  the  coart.- 

[Sd.  Note.— For  other  caaefi,  see  Elections, 
Cent.  Dig.  H  806,  807;  Dec.  Dig.  |  289.*] 

3.  BLBonons  Q  806*)  —  Connai— Habmubs 

ESBOB. 

A  contestee  in  an  election  contest  cannot 
complain  of  a  holdlne  by  the  trial  court  that 
there  was  no  election  in  a  certain  precinct, 
where  the  recount  of  the  ballots  showed  that  the 
contestant  recelTod  a  majority  of  the  votes  cast, 
even  if  those  of  the  disregarded  prednct  be 
connted. 

[Eld.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {{  317-832 ;  Dec  Dig.  {  806.*] 

4.  Blbctions  (f  298*)  —  CoRTESTS  —  ANznn.- 

Where  there  was  evidence  that  illegal  votes 
were  cast  in  various  precincts  of  a  county,  bat 
the  names  of  the  illegal  voters  and  the  person 
for  whom  they  voted  were  sufficiently  established 
so  that  the  votes  could  be  eliminated,  and  there 
was  no  evidence  of  fraud  or  crime  on  the  part 
of  the  officers,  but  only  such  Irrecnlailty  as 
comes  from  honest  mistakes,  the  elecnon  in  sncb 
precincts  will  not  be  disregarded. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  {S  303. 305 ;  Dec  Dig.  S  298.*] 

5.  ELECTIOKS  ({  288*)— COMTESTS— Flkadikg 
— AUENDUENT. 

Where  petition  for  an  election  contest  al- 
leged that  certain  voters  voted  openly,  and  not 
in  secret,  bat  did  not  allege  that  these  voters 
had  not  made  oath  that  they  were  physically 
unable  to  mark  their  ballots  or  could  not  read 
English,  upon  the  making  of  which  oath  they 
could  Iwally  vote  openly,  the  amendment  of  the 
petition  oy  the  addition  of  an  allegation  that  the 
voters  had  not  made  such  oath  did  not  set  forth 
additional  grounds  oi  contest,  bat  only  perfected 
and  made  more  definite  the  groitnds  set  np  in 
the  original  petition,  and  sach  amendment  was 
properly  allowed. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  §§  280-283;  Dec.  Dig.  8  288.*] 

On  Motion  to  Issue  Mandate. 

6.  ELKTions  (I  3(Xi*)— Mandate— Time  fob 
iBsuAifCi!— Election  Contest. 

Where  a  judgment  sustaining  the  contest  by 
a  candidate  for  school  superintendent  was  af- 
firmed a  few  days  before  the  time  for  the  exam- 
ination of  school  teachers,  and  the  issuance  of 
certificates  to  them^  and  the  public  interests  re- 
quire that  the  decision  of  the  case  be  not  de- 
layed, the  mandate  will  he  issued  immediately, 
and  not  stayed  for  30  days,  as  ordinarily. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  S§  317-332;  Dec.  Dig.  S  305.*] 

Appeal  from  Circnit  Court,  Carter  County. 

Election  contest  by  W.  E.  Robinson  against 
L.  P.  Clark.  Judgment  for  the  contestant, 
and  contestee  appeals.  Affirmed,  and  motion 
to  issue  the  mandate  immediately  sustained. 

O.  W.  E.  Wolfford,  of  Grayson,  for  appel- 
lant Theobald.  &  Theobald,  J.  G.  Morris,  and 
W.  G.  Kozee,  all  of  Grayson,  for  annellee. 

NUNN,  J.  Clnrk  as  BepubUcan  and  Bob- 
Inson  as  Democrat  were  the  nominees  and 
candidates  of  the  two  dominant  parties  In 
CartK  county  at  the  last  election  for  the 
office  of  superintendent  of  c<»umon  schools. 
Mrs.  Shay  was  the  candidate  of  the  Progres- 
sive party.  The  election  commissioners  cau- 
vaased  the  returns  from  the  several  predncta 
of  the  county,  and  there  were  19  of  them,  and 


it  showed  that  COark  bad,  on  the  face  of  the 
returns,  a  pluEaUtgr  of  18  Totes  over  Bobinson. 
Thereupon  the  commiaalonera  Issued  and 
awarded  to  Clark  a  certificate  of  flection. 
Within  the  statutory  period  Bobinson  filed 
his  petition  In  the  circnit  court  oonteatins  the 
election.  The  petition  set  out  with  detail  the 
names  of  many  persons  In  each  precinct  who 
were  permitted  to  vote,  although  not  entitled 
ta  33ie  grounds  of  lUegaUty  in  eadi  case 
were  spedQcally  set  forth.  Tbey  consisted  of 
nonresidency,  nonage,  open  voting,  and  dis- 
closure of  thft  ballot  after  voting,  and  others 
laboring  under  conviction  for  felony.  The 
diarge  also  went  to  each  precinct  in  the  coun- 
ty of  fraud  and  mistake  on  the  part  of  the 
election  officers  In  receiving,  tabulating, 
counting,  and  certifying  the  vote  cast,  with 
the  claim  that,  if  the  ballots  were  recounted. 
It  would  show  that  Robinson  was  elected,  and 
had  a  majority  of  the  votes  cast.  The  great- 
est number  of  Illegal  votes  cast  and  the  most 
serious  irregularities  charged  against  the  of- 
ficers have  reference  to  precinct  No.  15, 
ImowD  as  Brickyard.  It  Is  claimed  that  here 
there  was  such  fraud  and  corruption  as  to 
render  the  election  void  in  that  precinct 
About  175  illegal  and  fraudulent  votes  are 
specified  as  having  been  cast  for  Clark  In  the 
whole  county.  As  soon  as  the  petition  was 
filed,  and  according  to  Its  prayer  the  drcnlt 
judge  entered  an  order  directing  the  oountr 
clerk  to  surrender  possession  to  the  master 
commissioner  of  all  the  ballot  boxes.  Clart 
traversed  every  material  allegation,  and  also 
made  countercharges  of  a  similar  nature,  af- 
fecting about  an  equal  number  of  votes 
throughout  the  oounty.  l^e  Issues  were 
made  up  and  the  proof  taken.  On  cross- 
examination  of  Clark's  witnesses,  Robinson 
discovered  the  names  of  49  other  people  who 
had  voted  for  Clark,  and  against  Bobinson, 
either  In  an  Illegal  way,  or  without  any  ri^t 
at  all  to  vote.  Bobinson  tendered  an  amend- 
ment setting  np  in  detail  these  additional 
illegal  votes.  When  the  case  came  for  trial 
Clark  moved  the  court  to  vacate  the  bench, 
supporting  bis  motion  with  an  affidavit  This 
motion  prevailed,  and  another  regular  Judge 
of  a  distant  district  was  sent  by  the  Gorera- 
or,  as  provided  by  law,  to  try  the  case. 

[1]  The  first  ruling  of  the  court  was  to  re- 
fuse permission  to  Robinson  to  file  the  amend- 
ment setting  up  the  49  additional  names  of 
illegal  votes  and  voters.  This  ruling  of  the 
court  was  ivoper,  because  the  ameDdment 
could  not  in  any  a&i8&  be  considered  as  an  at- 
tempt to  more  accurately  set  forth  or  to  per 
feet  the  original  grounds  relied  npon.  tt  was 
essentially  an  effort  to  plead  additional 
grounds  of  contest  It  is  true  it  wbb  merel; 
adding  to  Uie  list  ot  illegal  voters  and  votes 
relied  npon  In  the  first  Instance  as  grounds 
of  contest,  but  the  fact  tbBt  tbey  were  sim- 
ilar to  the  original  grounds  does  not  signify 
they  were  not  additional,  nor  warrant  a  rdl- 
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ance  upon  them  after  the  time  for  filing  a 
contest  petition  has  passed.  Subsection  12,  | 
15d6a,  of  the  Kentucky  Statutes,  with  refer- 
ence to  election  contests,  requires  that  the 
petition  "shall  state  the  grounds  of  the  con- 
test relied  on,  and  no  other  grounds  shall 
afterwards  be  relied  on."  See,  also,  Ander- 
son V.  Likens,  104  Ky.  699,  47  S.  W.  867,  20 
Ky.  law  Rep.  lOOL 

After  it  had  been  established  that  the  bal- 
lot boxes,  and  their  contents  bad  been  safely 
preserved,  the  court  had  them  opened,  and 
the  votes  recounted.  The  recount  showed 
that  Robinson  had  a  plurality  over  Clark 
of  74  votes.  The  court  then  counted  in 
Clark's  favor  three  questioned  ballots,  which 
bad  t>een  returned  by  the  election  officers 
uncounted.  This  reduced  Robinson's  plural- 
ity to  71  votea  It  should  be  noted  here  that 
this  result  came  from  a  recount  and  tabula- 
tion of  the  vote  of  every  precinct  In  the 
tMuntj,  including  the  Brickyard  precinct,  No. 
15,  but  the  court,  being  so  impressed  with  the 
irregularities  showm  in  the  conduct  pt  the- 
election  in  that  prednct,  also  adjudged  that 
the  election  in  that  precinct  waa  void,  and 
should  be  disregarded  and  held  for  naught. 
This  served  to  still  further  and  very  ma- 
terially increase  Robinson's  plurality.  It 
should  also  be  noted  that  this  result  is  reach- 
ed without  taking  into  consideration  any  of 
the  illegal  votes  or  voters  complained  of  by 
either  party. 

It  therefore  appearing  that  Robinson  waa 
elected,  the  certificate  theretofore  awarded 
to  Clark  by  the  election  commlsaioQerB  was 
canceled,  and  Robinson  declared  elected,  and 
entitled  to  qualify  as  superintendent  of  com- 
mon schools  of  Carter  ooonty. 

[2]  Clark  accept*  without  a  word  ot  com- 
plaint  or  criticism  the  faimees  and  accuracy 
of  the  recount,  but  insists  that  the  court  had 
no  rlgbt  to  make  a  recount,  because  the  bal- 
lot bazea  and  contents  had  bean  taken,  the 
day  the  petltkm  was  filed,  from  the  custody 
of  the  county  court  iderk,  which  officer,  as 
Giark  <daliiis,  was  the  proper  and  only  officer 
to  keep  them.  A  reference  to  section  lS86a, 
subsec  12,  Kentucky  Statutes,  shows  that 
the  court  had  the  power  to  transfer  the  cus- 
tody of  tbe  ballot  boxes  from  the  county 
court  de  A  to  the  master  commissioner  of  tbe 
circuit  court.  This  section,  among  other 
things,  provides:  "All  ballots,  poll  books, 
stabs  or  other  papers  concerning  which 
there  is  any  ground  for  contest  may  be  re- 
moved to  tbe  court  In  wbltA  the  action  la 
pending.". 

[11  dark  insists  tbat  tbe  court  erred  in 
holding  there  was  no  election  in  precinct  No. 
10.  In  the  sense  that  the  result  was  not 
affected  br  counting  or  by  rejecting  the  re- 
turns from  this  prednct,  Clark's  contention 
is  correct,  but,  for  the  same  reason,  he  should 
not  conopLaiu.  From  a  soise  of  dl^nat  at  the 
flagrant  disregard  oi  nearly  all  the  election 
laws  by  tbe  offlowa,  tbe  court  must  have  felt 
impelled  to  make  Qiis  ruling.  The  testimony 


shows  tbat  the  election  was  beld  there  in  a 
space  about  eight  feet  square,  and  tbat  nei- 
ther Robinson  nor  his  party  had  a  real  rep- 
resentative among  the  officers,  challengers, 
or  inspectors  from  the  time  the  polls  were 
opened  until  the  vote  was  counted  and  certi- 
fied. One  of  tbe  Judges  was  perhaps  a  loyal 
supporter  of  Boblnson,  but  he  was  old,  and 
physically  unable  to  be  of  service  to  the  com- 
monwealth, ^e  voters,  or  any  candidate  In 
the  waiy  of  securing  a  fair  election.  Ordi- 
narily this  alone  would  not  be  ground  for  dis- 
regarding an  election  in  a  precinct,  for  the 
political  parties  and  candidates  can  usually  be 
relied  upon  to  select  officers  who  will  safe- 
guard their  Interests,  but  the  proof  In  this 
case  makes  it  apparent  that  the  situation 
with  reference  to  the  officers  was  studied  and 
premeditated  by  certain  of  CHark's  avowed 
friends.  A  vacancy  was  arranged,  and  a 
substitute  agreed  on  ten  days  before  tbe  elec- 
tion, and  without  reference  to  the  county 
election  commissioners.  This  old  man  was 
brought  there  on  the  morning  of  the  election, 
hardly  knowing  why,  to  take  tbe  place  of  a 
regularly  appointed  officer  who  had  refused 
to  serve,  for  reasons  that  are  suspicious. 

All  of  the  challengers  and  inspectors  were 
supporters  of  Clark,  with  perhaps  one  excep- 
tion, and,  in  view  of  tJie  glaring  fraud  perpe- 
trated under  his  supposed  inspection,  there 
is  grave  doubt  as  to  him.  In  this  eight-foot 
square  space  there  was  a  table  and  two  goods 
boxes  used  as  tables,  and  upon  one  of  them 
the  derk  prepared  the  ballots  for  the  men  to 
use,  while  upon  another  the  sheriff  prepared 
the  ballots  for  use  by  tbe  118  women  who 
voted  in  the  sdiool  superintendent's  race. 
The  fact  that  the  derk  did  not  write  his 
name  on  the  ballots  pr^Mred  by  the  sheriff 
did  not  deter  the  other  officers  from  deposit- 
ing them  in  the  box,  notwithstanding  the  in- 
hibition of  section  1476  of  the  statute.  Two 
voting  booths  stood  next  to  the  side  wall, 
and  for  some  one's  ccHivenlence  a  space  about 
four  Inches  square  was  cut  through  the  wall 
Just  above  the  top  of  eadi,  and  for  further 
convenle^  there  was  a  platform  on  the  out- 
side of  tbe  room,  and  Just  under  these  holes. 
Just  why  these  booths  were  so  placed  is  not 
clear.  There  la  no  proof  tbat  any  one  used 
the  platform  on  tbe  outside  to  Inspect  the 
ballot  as  the  voter  marked  It,  or  held  it  to 
the  opening.  Indeed,  In  view  of  the  cmdnct 
of  tiie  election  by  the  officers,  there  la  no  rea- 
son why  any  dbe  Should  go  to  this  trouble, 
for  not  many  of  tbe  men,  and  not  more  than 
eig^t  of  the  womoi  went  to  tbe  booths  at 
all.  The  Tfjters  came  into  the  room  as  tbey 
pleased,  and  as  fast  as  space  was  found  by 
them.  The  officers  very  accommodatingly 
inquired  for  whom  they  wished  to  vote,  and, 
on  learning  this  fact,  tbe  facers  marked  the 
ballot  by  stencil,  regardless  of  wtao  was  lock- 
ing on.  We  take  it  for  granted  tbat  tbe  offi- 
cers marked  tbe  ballots  as  the  voters  re- 
quested. There  is  no  proof  to  the  contrary, 
and  nobody  but  the  officers  know.  Cor  In 
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many  cues  the  voter  never  saw,  or  had 
hands  upon,  the  ballot.  Where  the  officers 
did  not  mark  the  ballots,  the  voters,  and 
especially  the  ladies,  without  going  Into  the 
booth,  spread  the  ballot  on  the  table  in  full 
Tlew  of  all  present,  and  marked  It.  In  no 
case  where  the  officers  marked  the  ballot  was 
the  voter  sworn  as  to  his  disability  so  to  do; 
and  In  some  instances — two  at  least— If  the 
voter  could  not  come  within  the  poUtng  place, 
or  did  not  care  to,  some  officer  carried  the 
ballot  or  ballot  book  outside  to  hlnL  Of  the 
118  women  voting  In  that  precinct,  not  more 
than  dght  went  Into  the  booth,  or  attempted 
to  mark,  or  cast  a  ballot  secretly.  The  bal- 
lots for  all  the  others  were  cast  openly  and 
on  the  table,  and  in  no  Instance  was  an  oath 
required  of  them  in  order  to  make  that  char- 
acter of  voting  necessary  or  proper.  It  is 
proven  that  at  least  two  of  the  officers  and 
one  of  the  challengers  were  electioneering 
for  Clark  a  good  part  of  the  day,  either  In 
sending  for  voters  or,  as  is  related  of  one  of 
them,  "dictating  voters."  It  is  conceded  that 
one  of  the  challengers  was  too  "offldons." 
In  Banks  v.  Sergent,  104  Ky.  S43,  48  &  W. 
149,  20  Ky.  Law  Rep.  1<^4,  the  court  refers 
to  a  situation  similar  to  the  one  in  this  pre- 
cinct as  follows:  "It  was  in  no  sense  a  secret 
ballot  Hie  secrecy  of  the  ballot  Is  the  fun- 
damental idea  of  all  elections,  and  this  Is  re- 
qolred  by  the  Constltntion  as  well  as  by  stat- 
ute. This  central  idea  being  disregarded  In 
this  precinct,  and  a  practical  viva  voce  elec- 
tion held,  as  the  proof  shows,  we  are  of  the 
oplnicm  that  the  returns  therefrom  should  be 
disregarded." 

Notwithstanding  all  these  Irregularltiee 
and  total  disregard  of  the  law  as  to  secrecy 
of  the  ballot,  it  stiU  might  be  claimed  that 
the  voters  were  neverth^ess  exiweasiiig  th^ 
will  and  pr^ereoce,  but,  when  the  recount, 
.as  made  by  the  court,  is  compared  to  the 
count  as  certlfled  by  tbe  officers,  the  iniaulty 
of  the  whole  thing  Is  made  so  clear  as  to 
cause  the  court  to  distrust  th^  every  other 
act,  and  to  raider  oncertatai  evervthiog  cer^ 
tlfled  by  them,  unless  It  Is  the  fi^  that  the 
vote,  as  they  certified  it,  Is  nothing  more  than 
an  expression  of  thdr  will,  Instead  of  the 
voters. 

On  the  reoonnt  It  was  found  that  Clark 
only  rec^ved  292  votes,  Instead  of  365,  as 
oerUfled  by  the  officers.  Boblnson  rectived 
58,  Instsad  of  28,  as  certlfled  by  the  ofBoers, 
and  Mrs.  Sluty  racetved  64  votes.  Instead  of 
20,  as  certlfled  by  Oie  twicers.  It  cauaot  go 
in  Jnstlflcation  nor  mltlgatian  oC  this  situa- 
tion to  aaj  that  thm  was  no  other  public 
building  In  this  Olive  EOU  precinct  In  which 
to  hold  the  flection:— this  was  not  a  public 
building:  nor  will  It  do  to  say  that  the  Sec- 
tion had  been  held  there  before — the  i^tform 
on  the  outside,  the  boiea  in  tibe  wall  and  the 
limited  space  within  is  abundant  reason 
why  an  election  should  have  never  been  held ; 
there  again;  nor  will  It  do  to  si^  tAiat  the 


old  man  above  referred  to  had  served  as  ele& 
tlon  officer  before,  for  perhaps  his  decrepit 
condition  was  the  reascKi  tor  his  service  ttien 

as  now. 

[4]  Clark  insists  that,  if  this  precinct  is 
disregarded,  then  the  election  In  every  other 
precinct  should  be  disregarded.  In  other 
words,  that  It  be  declared  that  there  was  no 
election  in  the  county.  There  was  evidence 
that  some  illegal  vot^  were  cast  at  most  all 
the  other  precincts  In  the  county,  and  that 
the  ballots  of  some  legal  voters  were  cast  in 
an  lll^al  manner,  bat  tbe  Identity  of  these 
voters,  and  the  person  for  whom  they  voted 
is  sufficiently  well  established,  bo  that  if  i 
they,  or  any  of  them,  affected  the  result,  they  | 
could  be  eliminated.  There  Is  no  evidence  of 
fraud  or  crime  on  the  part  of  tbe  officers  | 
elsewhere,  and  the  Irr^ularltles  are  snch  as 
ordinarily  come  from  honest  mistakes.  | 

As  above  indicated,  the  recount  of  tbe  bal- 
lots In  open  court  settles  this  contest,  and  , 
the  result  Is  not  affected  by  dther  consider- 
ing or  dlsr^ardli^  the  vote  in  precinct  No. 
16;  nor  is  it  affected  by  a  consideration  of 
tbe  illegal  and  Irregular  votes  cast  In  other 
precincts.  About  an  equal  number  were  com- 
plained of  by  each  side,  and,  giving  to  Clark 
the  most  fovorable  view  of  the  proof,  tlie  ir- 
regular and  ill^al  votes  were  substantiated 
by  each  side  In  about  equal  proportions. 

[i]  Another  error  of  the  court  which  Clark 
complains  of  we  will  consider,  although,  in 
view  of  what  has  been  said  above  abont  the 
recount  by  the  conrt,  it  Is  hardly  necessarr: 
anyhow,  Clark  complains  that  In  the  original 
petition,  setting  fbrth  in  detail  the  names  of 
voters  who  had  been  permitted  to  vote  open- 
ly, or,  as  it  is  commonly  referred  to,  upon  the 
table,  the  contestant  failed  to  allege  that  thl^; 
manner  of  voting  vras  allowed  by  the  offlcen 
without  requiring  the  voter  to  swear  that  he 
was  physically  disabled.  As  Illustrating  thfi: 
form  of  pleading,  we  quote  from  his  allega- 
tion as  to  precinct  3,  where,  after  naming 
the  voters.  It  Is  said  they  "exposed  th^r  bal- 
lots at  the  time  of  voting  In  the  view  of  oth- 
er persons,  and  did  not  vote  by  secret  ballot 
at  all,  but  out  In  tbe  open,  in  full  view  of 
other  persons,  without  any  secrecy  at  all. 
contrary  to  law,  and  each  of  them  voted  for 
Li  P.  Clark,  and  their  votes  were  so  counted." 

This  form  of  pleading  applies  to  all  the 
precincts,  except  No.  4  and  IS,  where  most  of 
this  kind  of  voting  is  alleged  to  have  oc- 
curred, and  as  to  these  two  precincts  the  al- 
l^tlon  is  made  that  the  voters  CiA  not  take 
the  oath.  When  the  case  was  submitted,  and 
they  were  proceedijig  to  trial,  Clark  moved 
the  court  to  strike  from  the  petition  all  al- 
legations of  this  form  of  voting,  except  as  to 
precincts  4  and  16,  because  it  did  not  appear 
tiiat  the  voters  had  not  been  sworn,  and 
therefore  on  the  face  of  the  pleading  there 
was  nothing  improper  in  that  manner  of  vot- 
ing, 'nie  court  indicated  an  Intention  of 
sustaining  the  motion,  when  appelant  ofTer- 
edt  and  the  oonrt  permitted  him,  to  file  an 
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amendment  to  pOTfect  the  pleadlDg,  and 
which  Is  as  follow! :  "Now  cornea  the  pUln- 
tltr,  and  l>7  leare  of  court  unends  his  orig- 
inal petition  ber^n  for  the  purpose  of  mak- 
ing the  allegations  thereof  more  definite  and 
specific  and  certain,  and  to  conform  to  the 
proof.  In  accordance  to  the  mllng  of  the 
court  herdh;  and  for  such  amendment  statea 
that  each  and  erery  name  set  out  and  al- 
leged in  said  original  and  amended  petition 
of  persons  who  are  charged  in  said  petition 
and  amended  petition  as  hartng  voted  openly 
at  the  election  fn  controversy,  and  whose 
votes  were  cast  and  counted  for  the  defend- 
ant, U  P.  Clark,  aa  set  out  In  said  petition 
and  amended  petition,  are  each  and  all  made 
a  part  of  jhts  amendment,  and  that  each  and 
all  of  said  persons  and  voters  who  so  voted, 
as  set  out  in  said  petition  and  amended  peti- 
tion, did  so  vote  open^,  without  first  de- 
claring^ on  oath  that,  by  reason  of  inability  to 
read  the  Elngllsh  language,  he  or  she  was  un- 
able to  mark  his  or  her  ballot,  or  that  any  of 
them  were  blind  or  physically  disabled,  so  as 
to  be  unable  to  mark  his  or  her  ballot;  or 
that  any  of  them  made  any  oath  as  to  any 
of  these  disabilities  or  disqualifications  at 
all,  and  they  did  not  guali^  themselves  to 
vote  openly,  nor  did  any  of  them  qualify 
themselves  to  vote  openly  by  making  oath  be- 
fore* the  election  officers,  or  declaring  on 
oatb,  or  at  all,  before  said  election  ofilcers 
that  any  of  them  were^  by  reason  of  inability 
to  read  the  Bnglish  language,  unnble  to  mark 
his  or  her  ballot,  or  were  so  physically  dis- 
abled aa  to  be  unable  to  do  so,  or  were 
blind.** 

Clark  objects  to  this,  claiming  lhat  the 
amendm«at  set  forth  additional  grounds  of 
contest  It  will  be  noticed  that  this  amend- 
ment does  not  bring  in  the  names  of  any 
other  voters,  or  make  any  charge  of  addi- 
tional irregularities.  It  merely  undertakes 
to  do  what  It  purports;  that  is,  to  perfect 
and  make  more  definite  and  specific  the 
grounds  set  up  in  the  original  petition.  The 
ruling  of  the  court  in  permitting  the  amend- 
ment to  be  filed  Is  supported  by  the  case  of 
Wilson  V.  Hlnes,  99  Ky.  221,  35  S.  W.  627,  37 
8.  W.  148,  18  Ky.  Law  Rep.  283,  where,  In 
considering  this  question,  we  said:  "Under 
this  statute  a  contestant  la  not  allowed  to 
set  up,  by  way  of  amendment,  an  entirely 
new  ground  of  contest,  In  addition  to  those 
stated  in  his  notice,  but  he  is  not  thereby 
precluded  from  amending  and  making  more 
specific  and  definite  any  ground  that  Is  em- 
braced In  the  notice.  This  may  be  allowed, 
and.  In  fact,  It  may  be  required  to  be  done 
under  the  Civil  Code  of  Practice  (section  134), 
which  applies  to  proceedings  of  this  kind 
as  well  as  to  regular  actions,  and  under 
which  It  was  proper  for  the  board  and  the 
lower  court  to  permit  the  contestants  to 
amend,  as  was  done,  In  such  a  manner  as  to 
make  definite  the  charge  that  the  act  under 
which  the  dectlon  was  held  was  not  in  force 


and  the  reamns  for  It  Tlutt  did  not  In  this 
case  make  a  new  or  addltionid  ground  of 
contest  bat'  ledmply  made  more  d^nlte  and 
oertaln  one  of  the  grounds  ct  ctmtnt  stated 
in  tb9  notice.**  To  the  same  effect  is  the 
case  of  Adams  v.  Roberts,  119  Ky^  SOi,  8S 
S.  W.  103S,  26  Ky.  Law  Rep.  1271. 

We  are  of  optnloa  that  the  judgment  of 
the  lower  court  is  correct^  and  it  Is  therefore 
afflrmefl, 

On  Motltm  to  Issue  Mandate. 

HOBSON,  0.  J.  [S]  The  judgment  In  this 
case  having  been  aflSrmed,  the  appellee 
has  entered  a  motion  that  the  mandate  is- 
sue immediate,  to  which  the  appelant  ob- 
jecta  Under  the  statute  governing  cases  in- 
volving contested  elections,  the  case  must  be 
heard  and  determined  as  speedily  as  possi- 
ble, and  shall  have  precedaice  over  all  oth- 
er cases.  It  has  beoi  held  that  the  code  pro- 
visions as  to  the  dot^tlng  of  cases  do  not 
apply  to  eases  involving  contested  elections, 
and  we  have  also  held  that  In  primary  elec- 
tion cases  the  mandate  may  issue  immediate- 
ly. Oraham  t.  Oraham,  113  Ky.  748,  67  B.  W. 
1004.  24  Ky.  Law  Rep.  20;  Price  v.  Russell, 
1S4  Ky.  824.  1S9  S.  W.  673.  As  this  case  hi- 
volves  the  office  of  school  superintendent  and 
the  examination  of  teachera,  and  the  giving 
of  certificates  to  them  must  be  attended  to 
In  the  next  few  days,  the  public  Interests  re- 
quire that  the  decision  of  the  case  should  not 
be  delayed.  Our  conclusion  is  that  in  such 
cases  the  mandate  may  be  issued  immediate- 
ly when,  in  the  judgment  of  the  court,  this 
is  necessary  for  the  public  interest  or  to  pre- 
vent great  injury.  The  issuing  of  the  man- 
date will  not  prevent  appellante  from  filling 
a  petition  for  rehearing,  and  will  not  pre- 
vent the  court  from  taking  such  action  on 
the  petition  as  the  ends  of  justice  require; 
but,  in  our  Judgm^t,  the  mandate  In  this 
class  of  cases  should  not  be  held  up  30  days, 
when,  In  the  Judgment  of  the  court,  the  ear- 
lier issuing  of  the  mandate  Is  necessary. 

The  motion  that  the  mandate  issue  Imme- 
diately is  sustained. 


BENNETT  v.  MILLER  et  al. 

(Court  of  Appeals  of  Kentacky.  May  20, 1914.) 

1.  WmrassH  (f  161*)— OojiPBiBHCT— Tksti- 
HONT  or  Pabtt  Iktebbstio  AoAinsr  Pbb- 
SON  DsoEAran. 

In  an  action  by  a  wife  upon  a  note,  the 
court  properly  permitted  defendants  to  testify  as 
to  an  agreement  between  them,  plaintiff,  and 
her  deceased  husband  that  the  note  was  to  be 
paid  in  lesal  Bervlces;  Oiv.  Code  Proc.  |  606, 
BUbsec.  2,  prohibiting  any  party  Interested  from 
testifying  against  any  deewsed  person,  etc.,  not 
rendering  such  testliBoiiy  incompetent,  because 
plaintiff  oerself  was  present,  and,  besides,  plain- 
tiff, thoueh  not  holding  the  burden  of  prooC  first 
testified  herself  as  to  the  same  transactioas. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  700;  Dec.  Dig.  Sl6L*] 
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2.  Bixu  AND  Nom  (I  458*)— DusnsB— Note 
TO  BE  Paid  bt  Sebvices. 

Where  a  note,  by  tbe  dlrectioD  of  a  hus- 
band, was  made  payable  to  hU  wife,  and  the 
wife  understood  that  the  agreement  between  the 
husband  and  the  makers  was  that  it  was  to  be 
paid  by  legal  serrices  to  be  rendered  b;  the 
makers,  she  was  estopped  to  recover  on  the  cote. 

lEd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Die.  ||  1844-1351;  Dw).  Dlf:  | 
463.*] 

3.  Descent  and  DiffraiBxrnon  J|  166*)— Lia- 

BILTTIES  OF  DiSTBIBUTOBa— DEBTS  OF  IH- 
TESTATB. 

Where  a  wife  received  S3,600  from  her  hus- 
band's estate  in  excess  of  what  tbe  laws  entitled 
ber  to  take  as  widow,  die  was  liable  in  an  ac- 
tion by  a  creditor  to  the  extent  of  the  excess 

received. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {  629;  Dec  Dig.  S 
156.*] 

Appeal  £rom  drcnit  Court,  McCracb«i 
Oounty. 

Action  by  Oda  Bennett  against  John  O. 
Miller  and  euotfaer.  From  a  Judgment  for 
defendants,  i^intlff  appeals.  Afflrmed. 

David  Biowolng,  of  Padncata,  fbr  ai^l- 
lant  MUler  &  Miller,  of  Padncah,  for  ap- 
pdlees. 

SETTLE?,  J.  April  IS,  1911,  tbe  appellant, 
Mrs.  Oda  Bennett,  filed  suit  against  the  ap- 
pellees, John  O.  Miller,  Sr.,  and  John  G.  Mil- 
ler, Jr.,  in  the  McCracken  circuit  court  on  a 
note  of  $250,  of  date  May  1,  1909,  executed 
by  them  to  her,  and  due  eight  months  after 
date,  bearing  Interest  from  date.  Appellees, 
by  Joint  and  separate  answer,  made  a  coun- 
terclaim and  set-olf,  admitted  the  execution 
of  the  note,  but  denied  that  It  was  the  prop- 
erty of  the  appellant,  Oda  Bennett,  and  al- 
leged that  it  belonged  to  the  estate  of  her 
deceased  husband,  H.  B.  Bennett;  and,  fur- 
ther, that  about  tbe  time  of  the  execution  of 
the  note  appellant  and  her  husband,  H.  B. 
Bennett,  then  residents  of  IIUdoIb,  employed 
appellees,  who  were  and  are  practicing  law 
as  partners  under  the  firm  name  of  Miller  & 
Miller,  to  defend  him  In  an  action  of  mall- 
cloas  prosecution,  for  $50,000  damages, 
brought  against  him  and  certain  lawyers  In 
the  Lyon  circuit  court  by  N.  W.  Utley,  which 
grew  out  of  a  previous  suit  brought  by  H.  B. 
Bennett,  through  the  lawyers  referred  to, 
against  Utley  and  others,  charged  by  him 
with  assaulting  and  beating  him  and  de- 
stroying bis  property  in  I^on  county  during 
a  reign  of  lawlessness,  inaugurated  by  per- 
sons known  as  Night  Blders,  the  latter  suit 
having  been  dismissed  as  to  Utley;  that  at 
the  time  of  appellees'  employment  by  appel- 
lant and  her  husband  for  the  purpose  stated 
it  was  not  known  to  the  latter  or  to  appellees 
how  long  the  litigation  in  which  appellees 
were  to  represent  them  would  continue,  or 
precisely  what  services  would  have  to  be 
performed  by  appellees,  but  that  it  was  then 
agreed  between  them,  appellant  and  her  bus- 
band  that  for  their  servlcea  appellees  should 


be  reasonably  compensated,  audi.  In  any  event, 
that  th^  fee  would  not  be  lea  than  $250, 
nor  more  than  $600;  and  tfaereiip<m  appd- 
lant'B  husband,  in  tm  presenoe  and  wiOl  her 
consrat,  sgieed  to  pay  appellees  $250  of  their 
fee  in  advance  but,  In  paying  them  tbte  sum, 
required  that  they  execute  to  hla  wife,  the 
appellant,  Oda  Bennett,  the  note  of  $260  sued 
on,  and  aroeltees  then  received  tiie  $250,  and 
executed  tbe  note,  with  the  understanding 
and  agreement  between  themselTes,  appel- 
lant, and  bat  husband  that,  upon  the  tezini- 
nation  of  the  action  in  which  they  were  em- 
plojred,  a  srttlemeat  would  be  made  between 
the  parties,  tbe  note  surrendered  to  appel- 
lees, and  tbe  farther  amount,  not  exceeding 
$260,  due  tliem  Cor  their  entlie  servleee  woidd 
then  be  paid. 

It  was  furttier  alleged  in  the  answer,  coun- 
terclaim, and  set-oft  that  at  tbe  time  of  re- 
ceiving the  $260  for  which  the  note  in  ques- 
tiou  was  executed  the  appellant  and  her  hus- 
band, Henry  B.  Bennett  were  doing  business 
and  employing  lawyers  jointly ;  that  tbe  lac* 
ter  was  insolvent,  having  conveyed  or  oth- 
erwise put  all  bis  money  and  other  property 
into  tbe  hands  of  bis  vrUa  for  that  purpose 
and  to  defraud  bis  creditors,  and  that  she 
took,  held,  and  used  tbe  same  for  the  pur^ 
poses  mentioned,  and  after  his  death  contin- 
ued to  hold  it;  that,  pursoaM  to  the  .con- 
tract of  emplc^ment  thus  made  with  tbe  ap- 
pellant and  her  husband,  appellees  rendered, 
as  attorneys  for  the  latter  In  the  action 
brought  against  him  and  others  by  Utley,  the 
services  thereby  required  of  thrai  and  all 
ttiat  were  necessary  to  the  successful  defense 
of  H.  B.  Bennett  In  tbe  action  and  its  dis- 
missal as  to  him,  which  services  were  rea- 
sonably worOi  $500.  By  the  prayer  of  tbeli 
answer,  counterclaim,  and  set-off  appellees 
asked  Judgment  against  appellant  for  a  fee  of 
$500,  and  their  costs,  to  be  credited  by  the 
amount  of  tbe  note  sued  on. 

All  affiimatlve  matter  of  tbe  answer,  (?oun- 
terdalm,  and  setoff  was  controverted  by  ap- 
pellant's r^ly,  and  tbe  cause,  on  appellees' 
motion,  was  transferred  to  the  equity  dock- 
et Thereafter  ai^llees  filed  an  amraided 
answer,  counterclaim,  and  set-off,  in  which  it 
was  alleged  that  the  appellant  had,  following 
the  death  of  her  husband  In  Illinois,  the 
state  of  bis  residence,  received,  as  a  distrib- 
utee of  his  estate,  $3,600  to  $4,000  in  numey 
and  personal  property  in  excess  of  what  th« 
laws  of  that  stete  mtitled  ber  to  take  as  wid- 
ow, for  which  excess  she  bad  never  accountp 
ed.  Hbe  averments  of  this  amendment  are 
nether  denied  by  reply  nor  controverted  of 
record. 

By  the  Judgment  rendered  the  circuit 
court  held  that  the  note  of  $260  sued  on  wu 
executed  by  appellees  under  an  agreement 
made  with  them  by  apptiJant  and  her  bus- 
band,  H.  B.  Bennett,  that  it  would  be  paid 
in  legal  services  to  be  rendered  by  appellees 
as  attorneys  in  defending  for  the  latter  tbe 
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action  tartitotwl  against  Mm  and  oOurs  In 
the  Lyon  circuit  court  by  N.  W.  Utler ;  and 
that  It  was  so  paid,  appellees'  serrloes  as 
such  attorneys  In  H.  B.  Bennett's  bebalf  In 
that  case  being  reasonably  wortb  aa  much  as 
the  amount  of  the  note;  hence  appellant's 
petition  wag  dismissed  at  her  cost  She  com- 
plains of  Qie  judgment,  and  by  this  appeal 
ae^  Its  rerersal. 

[1]  Her  first  complaint  Is  aa  to  the  admis- 
sion of  the  tesUmony  of  the  appellees  in  re- 
spect to  txansactlona  betveen  tiiem  and  H. 
B.  Bennett,  deceased,  including  the  alleged 
agreement  made  wiUi  him  when  the  note 
sued  on  was  executed  that  It  was  to  be  paid 
in  legal  services  rendered  for  H.  B.  Bennett 
by  appellees  in  the  suit  of  Utley  against 
Bennett  and  others  in  the  Lyon  drcolt  court; 
it  being  contended  that,  because  of  the  death 
of  H.  B.  Bennett,  section  606,  subsec  2,  Civil 
Code,  rendered  appellees'  testimony  as  to  the 
transactions  with  him  Incompetent  This 
contention  overlooks  two  important  facts  ap- 
pearing in  the  record:  Ffrst,  that  appel- 
lant, as  well  as  H.  B.  Bennett,  was  present 
and  a  party  to  the  transactions  with  respect 
to  which  appellees  were  permitted  to  testi- 
fy ;  second,  that  appellant,  though  not  hold- 
lag  the  burden  of  proof,  first  testified  her- 
self as  to  the  same  transactions.  In  view  of 
which  section  606,  subsec.  2,  Civil  Code,  pre- 
sented no  obstacle  to  the  admission  of  the 
evidence  in  question,  therefore  its  admission 
by  the  trial  court  was  not  error.  McHarry 
V.  Irvin,  85  Ky.  322,  3  S.  W.  374,  4  S.  W. 
800,  8  Ky.  Law  Bep.  245 ;  Schnute  Holtman 
Co.  V.  Sweeney,  136  Ky.  773,  125  S.  W.  180; 
Kuhn  V.  Kuhn,  60  S.  W.  1077,  24  Ky.  Law 
Rep.  787 ;  Carpenter  v.  Rice,  78  S,  W.  458,  25 
Ky.  Law  Rep.  1704. 

In  our  opinion,  the  first  ground  of  defense 
set  up  by  appellees'  answer,  counterclaim, 
and  set-off — namely,  that,  though  the  note 
sued  on  was  made  payable  to  the  appellant, 
the  money  obtained  from  her  by  its  execution 
belonged  to  the  husband,  and  that  the  note 
was  executed  under  an  agreement  between 
appellees,  appellant,  and  her  husband,  H.  B. 
Bennett,  that  it  was  to  be  paid  in  services 
rendered  by  the  former  as  attorneys  for  her 
husband  In  the  Utley  suit— is  supported  by 
the  weight  of  the  evidence.  It  Is  manifest 
from  the  evidence  that  the  legal  services  ap- 
pellees contracted  to  render  H.  B.  Bennett 
in  satisfaction  of  the  note  extended  through 
VI  entire  year,  and  were  so  faithfully  per- 
formed as  to  cause  a  dismissal  of  the  action 
&8  to  him.  The  services  in  question  were 
tendered  in  the  Lyon  circuit  court  and  in  the 
IJnited  States  District  Court  for  the  Western 
District  of  Kentucky.  As  the  nature  of  these 
Berrices  la  fully  set  forth  in  an  agreed  state- 
otent  of  facts  appearing  in  the  record,  fur- 
ther comment  upon  them  la  unnecessary.  It 
is  equally  apparent  from  the  evidence  that 
tl>e  services  rendered  by  appellees  exceeded 
in  value  the  amount  of  the  note  mecnted  by 
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them  to  aroeUant  Thla  was  abown  not  only 
by  the  testimony  of  appellees  themselves,  but 
also  by  that  of  James  Campbell,  Cliarles  K. 
Wlieeler,  and  W.  F.  Bradshaw,  Jr.»  attorneys 
at  law,  who  fixed  the  value  thereof  at  from 
¥500  to  IVH}0;  but,  as  the  Judgment  of  the 
circuit  court  limited  the  value  of  appellees' 
services  to  the  amount  of  the  principal  and 
Interest  due  upon  the  note  at  the  time  the 
Judgment  was  rendered,  and  appellees  have 
not  prosecuted  a  cross-appeal,  we  are  not  re- 
quired to  determine  whether,  upon  their 
countendaim,  they  ^ould  have  recovered  for 
their  services  an  amount  In  excess  of  that 
due  upon  the  note. 

[2]  If,  as  the  weight  of  the  evidence  con- 
duced to  prove,  H.  B.  Bennett  had  placed  in 
appellant's  hands  the  money  received  of  her 
by  appellees  when  tbe  note  was  execute&,  to 
be  used  In  employing  and  paying  them  for 
the  services  they  were  to  render  as  his  attor- 
neys in  the  Utley  suit,  and  tbe  note  was  by 
H.  B.  Bennett's  direction  made  payable  to 
her,  with  the  understanding  that  it  would  be' 
paid  by  their  services  in  that  case,  and  It 
was  so  paid,  It  follows  that  the  circuit  court 
did  not  err  in  rendering  the  Judgment  com- 
plained of  by  appellant;  for,  as,  according  to 
the  evidence,  appellant  was  a  party  to  this 
arrangement  and  a  participant  in  carrying 
out  the  transaction,  she  was  estopped  to  re- 
cover anything  upon  the  note. 

We  think  it  apparent,  too,  from  the  evi- 
dence as  a  whole  that  appellant,  at  the  time 
of  the  execution  of  the  note  to  her  by  appel- 
lees, had  in  her  possession  not  only  the 
amount  then  received  of  her  by  them,  but  a 
much  lai^er  sum,  and  all  tbe  money  of  which 
H.  B.  Bennett  was  the  owner,  that  had  been 
placed  by  him  In  her  hands  to  prevent  the 
collection  of  a  Judgment  that  he  feared  Utley 
would  recover  against  him  in  the  action  for 
damages  brought  by  the  latter.  Such  being 
the  situation,  it  serves  to  explain  why  the 
employment  of  appellees  to  defend  him  in 
the  Utley  Case  was  made  by  the  arrange- 
ment testified  to  by  the  latter  and  evidenced 
by  the  execution  of  the  note. 

(3]  In  addition  to  the  reasons  already  giv- 
en for  not  disturbing  the  Judgment  of  the 
circuit  court,  It  can  properly  be  sustained 
upon  yet  anothra:  ground.  If,  as  claimed  by 
appellant,  the  note  sued  on  In  this  case  was 
not  executed  under  the  agreement  set  up  by 
the  answer,  counterclaim,  and  set-off  of  the 
appellees,  but  was  her  property  and  executed 
for  money  of  her  own  loaned  appelleee,  if 
her  husband  became  Indebted  to  appellees 
for  legal  services  rendered  by  their  employ- 
ment In  defending  the  action  brought  against 
him  and  others  by  Utley,  as  it  vnm  all^d 
in  appellees*  amended  answer,  counterclaim, 
and  set-off,  and  not  denied  by  appellant,  that 
all  the  estate  owned  by  the  husband  at  the 
time  of  bis  deatti  was  situated  In  Illinois, 
and,  following  his  death,  the  whole  of  it  was 
received  by  appellant,  and  it  amounted  to 
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93,600  or  $4,000  In  excess  of  what  the  laws 
of  that  state  entitled  ber  to  take  as  widow, 
and  this  excess  she  yet  holds,  she  might  1^ 
the  judgment  have  heen  made  to  account 
therefor  to  appellees  as  creditors  of  the  hus- 
band's estate  for  the  value  and  to  tiie  amount 
of  the  legal  services  they  rendered  for  him 
In  the  Utley  Case ;  this  equity  and  right  of 
action  therefor  being  asserted  by  way  of 
oaunterclaim  and  set-off,  as  allowed  by  see* 
tlon  434,  Civil  CJode,  which  provides:  "Leg- 
atees and  distributees  shall  be  liable  to  a 
direct  action  by  a  creditor  to  the  extent  of 
estate  received  by  each  of  them,  notvrlth- 
standlng  the  failure  of  the  creditor  to  appear 
and  the  discharge  of  the  personal  represen- 
tative as  prescribed  In  the  preceding  sec- 
tion ;  and  that  liability  shall  continue  during 
the  same  period  that  the  liability  of  the  per- 
sonal representative  would  have  continued 
but  for  said  dlschai^.''  Section  2084.  Ken- 
tucky Statutes;  Rnbel  t.  Bushnell.  91  Ey. 
.251,  15  S.  W.  520. 

Here  It  is  shown  that  there  has  been  no 
appointment  In  Kentucky  of  an  administra- 
tor of  the  H.  B.  Bennett  estate ;  that  there 
Is  no  property  In  Illinois  or  elsewhere  be- 
longing to  the  estate  of  the  decedent,  ex- 
cept the  personal  estate  left  by  him,  which 
went  ,  into  appellant's  hands  and  Is  yet  held 
by  her. 

^e  record  presents  no  ground  for  disturb- 
ing the  Judgment  wherefore  it  Is  affirmed. 


COMMONWEALTH  ex  ral.  ATTOBNBT 
GENERAL  v.  YTINGBLUT, 
Circait  Judge.t 
(Court  of  Appeals  of  Kentucky.  May  10. 1014.) 

1.  Pbohibitioh  (|  10*}-^nBXSniOTXON  or  Ik- 

FBBIOB   GOUBTS  —  ISSnAKCB   OV    WbiT  BT 

Court  of  Appeals. 

Wfaere  tfae  circait  court  has  no  juriadlction 
of  an  appeal  from  the  county  court,  the  Court 
of  Appeals  may  issue  prohibition  agahist  the 
judge  of  the  circuit  court  to  restrain  him  from 
bearing  and  determining  appeal. 

[Ed.  Note.--Finr  other  cases,  see  Prohibition, 
Cent  Dig.  n  37-^se;  Dee.  Dig.  i  10.«] 

2.  Criminal  Law  <|  1004*)— Appxai/— Right 
OP  Appeal. 

The  right  of  appeal  from  a  conviction  of  a 
statutory  offense  Is  purely  statutory. 

[Ed.  Note.— For  other  cases,  tee  Criminal 
Law,  Dec.  Dig.  |  1004.*] 

3.  Cbimjnal  Law  (|  1022*)— Afpkal— Seatd- 
toby  pbovibions. 

The  act  in  force  in  Mardi,  1910  (Laws 
1910,  c.  76),  panishine  persons  contributmg  to 
the  delinquency  of  children,  and  conferring  on 
the  county>courts  exclusive  jurisdiction  of  cases 
within  the  act,  and  authorizing  the  court  to  sus- 
pend sentence  and  release  accased  on  probation, 
gives  the  county  court  ezclu^ve  Jurisdiction  of 
offenses  under  the  act,  and  no  appeal  Ues  from 
a  Conviction. 

[Ed.  Note.— For  other  easel,  see  Criminal 
L^^Cent  Dig.  11  2581.  25S2;  Dee.  Dig.  | 

Application  for  writ  of  prohibition  the 
Commonwealth,  on  the  relation  of  the  Attor- 


ney General,  i^nst  Ghaitaa  W.  Tnngjhlnt, 
Judge  of  the  Seventeentli  Jndldal  Orcuit. 
to  direct  flie  Jndcs  to  dismiai  an  appeal  to 
tfae  diaOt  conrt  for  want  of  Kniiadictfim. 
Writ  granted. 

Blaine  McLaughlin,  of  Newport,  and  Jas. 
Gamett,  A.tty.  Gen.,  and  M.  M.  Logan,  AssL 
Atty.  Qen.,  for  petitioner.  B.  W.  Ndaon,  of 
Newport  for  reqwndent. 

GABBOLL,  J.  This  la  an  application  by 
the  commonwealth  on  the  relation  of  the 
Attorney  General  for  a  writ  of  prohibition 
against  the  Hon.  Charles  W.  Yungblut,  judge 
of  the  Seventeenth  judicial  district  It  ap- 
pears from  the  petition  that  one  Chris  White- 
head was  cited  to  appear  before  the  judge  of 
the  Campbell  county  conrt  to  answer  the 
charge  of  contributing  to  the  delinquency 
of  Millie  Baler,  a  female  under  18  years  of 
age.  When  the  case  came  on  for  trial  before 
the  judge  of  the  county  conrt,  Whitehead 
pleaded  not  guilty,  but  on  a  trial  was  found 
guilty  of  the  offense  chafed  and  was  ad- 
Judged  to  pay  a  fine  of  $100  and  sentenced 
to  Imprisonment  In  the  county  jail  for  :i 
period  of  50  days.  On  the  same  day  that  the 
jndgment  was  rendered,  Whitehead  prosecut- 
ed an  appeal  to  the  chxnlt  court  of  Camp- 
bell county  and  executed  a  supersedeas  boud 
before  the  clerk  of  the  circuit  court,  In  the 
manner  and  form  provided  In  section  365  of 
the  Criminal  Code  when  an  appeal  Is  taken 
from  the  judgment  of  an  Inferior  court  in 
a  misdemeanor  case  to  the  circuit  court 
When  the  record  of  the  proceedings  in  the 
county  court  was  filed  In  the  circuit  court, 
the  clerk  thereof  Issued  a  certificate  as  pro- 
vided In  section  364  directing  the  Judge  of 
ttm  county  conrt  to  suspend  proceedings  up- 
on tlie  jndgment  rendered  in  his  conrt,  and 
thereupon,  as  provided  in  section  365  of  the 
Code,  the  judgment  of  the  county  court  stood 
suspended.  The  effect  of  the  appeal,  super- 
sedeas bond,  and  certificate  of  suspen^on  be- 
ing to  transfer  the  case  as  an  original  case 
to  the  circuit  court  for  trial,  as  It  is  provid- 
ed in  section  366  of  the  Code  that  **npon  the 
appeal  the  case  shall  be  tried  anew,  as  if  no 
Judgment  'had  been  rendered."  lliereafter 
ttie  comxQonwealth  moved  Judge  Tnngblut  la 
the  circuit  court  to  dlsmiBS  ttw  appeal  tor 
want  of  jurisdiction  upon  the  inrt  of  the  di^ 
cult  court  to  entertain  the  appeal,  wUch  mo- 
tion was  overmled.  It  further  amieazs  froin 
the  petition  filed  In  this  conrt  that  Judge 
Tungblnt  IB  threatening  to  and  wsa  take  juris- 
diction of  the  case  ai^  will  hear  and  deter- 
mine it  as  an  ordinary  criminal  caae  pending 
on  amieal  unless  prohibited  fnm  doing  so  br 
this  court  On  this  application  it  is  the  con- 
tention of  the  commonwealth  that  the  dr- 
cnlt  court  of  Oampbell  county  has  no  juris- 
diction of  an  appeal  from  the  county  court 
In  a  case  like  this,  and  therefore  the  judge 
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of  the  drcnlt  oonrt,  In  entertaining  Jurisdic- 
tion of  the  appeal  and  In  declaring  his  par- 
pose  to  hear  and  determine  tbe  case  on  the 
appeal,  was  acting  outside  the  Jurisdiction 
of  the  court  over  which  be  presides. 

[1]  If  the  Campbell  ctrcult  court  did  not 
bare  Jarlsdlctlon  to  entertain  the  appeal, 
tben  this  court  may  Issue  its  writ  of  l^lilbl- 
tlon  against  the  judge  of  the  court  to  restrain 
him  from  hearing  aod  determining  the  ap- 
peal. Hash  V.  Denhardt,  138  Ky.  238,  m  S. 
W.  785,  Ann.  Cas.  1912A,  1199;  Jenkins  v. 
Berry,  119  Ky.  350,  83  S.  W.  694,  26  Ky.  Law 
Rep.  U41. 

[2]  It  will  thus  be  seen  tliat  the  single  ques- 
tion presented  is :  Does  an  appeal  lie  to  the 
drcult  court  from  a  Judgment  of  the  county 
Goart  in  cases  like  this?  The  right  of  aih 
peal  in  this  class  of  cases  is  purely  a  statu- 
tory right  It  is  not  a  right  guaranteed  to 
either  the  commonwealth  or  the  accused  by  the 
Constitution.  Tbe  Legislature,  in  creating 
ao  offense,  and  in  prescribing  tbe  punishment 
therefor,  and  how  the  offender  shall  be  tried, 
has  full  authority  to  say  what  court  shall 
have  Jurisdiction  to  hear  the  case  and  give 
Judgment  therein  and  may  or  may  not,  In  its 
discretioD,  grant  an  appeal  from  the  Judg- 
ment of  tbe  court  that  is  given  Jurisdiction 
to  bear  the  case.  Re  Sharp,  16  Idaho,  120, 
96  Pac.  563,  18  L.  R.  A.  (N.  S.)  886;  Saylor 
v.  Duel,  236  lU.  420,  86  N.  £}.  119,  Id  L.  R.  A. 
(N.  8.)  3T7 ;  Sullivan  v.  Haug,  82  Mich.  54iB, 
46  N.  W.  7^  10  L.  B.  A.  263;  Chattanooga 
V.  Keith,  lis  Tenn.  588,  04  8.  W.  62,  S 
Ann.  Cas.  859;  Miller  v.  Com.,  127  Ky.  387, 
105  S.  W.  899,  32  Ky.  Law  Rep.  249;  Carey 
V.  Sampson,  150  Ky.  460,  160  S.  W.  5S1.  So 
that  we  must  look  to  the  act  creating  and  de- 
scribing this  ofTense  for  the  purpose  of  deter- 
mining whettier  or  not  an  appeal  Ilea  in  ttds 
*  dass  of  cases. 

Two  views  of  this  question  are  presented. 
Counsel  for  the  respondent  say  that  the  case 
comes  within  the  meaning  <tf  section  362  of 
the  Criminal  Code,  in  which  it  is  provided 
that  *it  a  Judgment  against  a  defendant  on 
a  trial  before  a  county  Judge,  or  fn  a  Jus- 
tice's court,  or  In  a  dty  or  p(dlce  court,  un- 
less otlnrwlse  provided  In  the  statutes  creat- 
ing or  regulating  it,  be  for  Imprisonment  or 
for  a  fine  of  twenty  dollars  or  more,  be  sball 
have  the  right  of  appeal  to  tbe  drcult  court 
of  the  county  in  which  ttie  Ju^:ment  is  ren- 
dered," and  therefore,  as  the  Judgment  of 
the  county  court  Imposed  a  fine  of  $100  and 
a  Jan  sentence  of  60  days,  the  defendant  had 
the  i^t  to  appeal  to  the  drcult  court;  while 
counad  for  the  petitioner  urge  ttiat  the  act 
under  wbidi  tbe  proceedings  were  had  in  the 
wonty  court  ocmffers  upon  the  county  court 
final  and  exduslve  Jurisdiction  to  bear  and 
detennlne  tbe  case,  and  it  does  not  come 
within  the  acoiw  of  tbe  section  of  the  Code. 

(1]  Tbe  proceeding  in  the  county  court 
was  had  under  an  act  that  became  a  law  in 
Uuch,  1910  (Laws  lAlO^  c  76),  providing  for 


tbe  pnnlifbment  of  persons  respmiBlble  for  or 
contributing  to  conditions  th&t  would  render 
a  dilld  dependent,  neglected,  or  delinquent. 
Section  1  of  this  act  providM,  In  substance, 
that  a  parent  or  guardian  or  person  bavli^; 
the  custody  of  any  d^;>aident.  neglected,  or 
delinquent  diild,  or  any  other  person  who 
shall  knowingly  and  willfully  encourage,  aid, 
cause,  abet,  or  conulve  at  sudt  state  of  de- 
pendency, neglect,  or  d^nqu^mcy,  or  shall 
knowingly  or  willfully  do  any  act  or  acts 
that  directly  produce  or  contribute  to  tbe 
conditions  wMcb  render  sudi  child  a  depend- 
ent, neglected,  or  ddtaquent  diUd,  iball  be 
deemed  guilty  of  a  misdemeanor  and,  on  con- 
viction thereof,  sball  be  punished  by.  a  flue 
of  not  more  13um  $100,  or  by  imprisounent 
in  Om  county  Jail  or  workhouse  for  not  more 
tban  60  days,  or  both  by  such  fine  and  Im- 
prisonmeit;  and  further  provides:  TFhat, 
Instead  of  imposing  ^e  punlsbmoit  boeln- 
before  provided,  Oie  court  shall  have  the 
power  to  enter  an  order  suspendli^  sentence 
and  rdeaslng  the  d^endant  from  custody  on 
probation,  for  tbe  qpaoe  of  one  year,  upon 
bis  or  ber  oiterliu;  Into  a  Tecoffnlsance,  wltb 
or  without  snretla.  In  audi  sums  as  tbe 
court  may  direct  The  oondUiott  of  the  xe- 
cognlzance  sball  be  such  that  if  Ote  defend- 
ant shall  make  bis  or  ber  persmial  abear- 
ance in  court  wbenever  ordered  to  do  so 
within  a  year,  and  shall  provide  and  care  for 
such  depaident,  neglected,  or  ddinqnent  ddld 
In  such  mannor  as  to  prevent  a  continuance 
or  repetition  of  sncb  state  of  depnidoicy, 
neglect  or  deUnqnency  or  as  otberwiise  may 
be  directed  by  tbe  court,  and  shall  further 
comply  wltb  tiie  t«ms  of  such  order,  then 
tbe  rec<^nlzance  shall  be  void,  otherwise  It 
shall  remain  In  full  force  and  effect  If  the 
court  be  satisfied  by  Infttrmatlon  or  due 
proof,  under  oatb.  that  at  any  time  dnrins 
tbe  year  the  defendant  bas  violated  the 
terms  of  such  order,  it  may  forttiwlth  revoke 
such  order  and  sentence  Mm  or  ber  under 
the  original  conviction.  TTnless  so  sentenced, 
tbe  defendant  shall,  at  the  aid  of  such  year, 
be  discharged  and  audi  conviction  shall  be- 
come void." 

"Sec.  2.  In  trials  under  Oils  act,  the  per- 
son proceeded  against  sball  have  tbe  r^ht 
to  a  trial  by  Jury  which  shall  be  granted 
as  In  other  cases,  unless  waived.  If  tbe  find- 
ing of  tbe  Jury  be  against  the  person  tried, 
their  verdict  shall  so  state,  in  which  event 
the  court.  In  Its  discretion,  may  enter  sucb 
Judgment  as  to  it  seems  needfnl  in  tbe  prem- 
ises. 

"Sec.  8.  The  county  courts  of  the  several 
counties  of  tbe  state  shall  have  exclusive 
Jurisdiction  of  all  cases  coming  within  tbe 
provisions  of  this  act 

"Sec.  4.  This  act  aball  be  liberally  con- 
strued in  favor  of  tbe  state  for  tbe  purpose 
of  the  protection  of  the  child  ^m  neglect, 
or  omission  of  parental  duty  toward  the 
child  by  Ite  parents,  and  further  to  protect 
the  dilld  from  tbe  effects  of  the  Improper 


Digitized  by 


810 


U6  SOUTHWESTERN  RBPOBTEB 


conduct  or  acts  of  any  person  which  may 
cause,  oicourage  or  contribute  to  tbe  depend- 
ency, n^lect  or  delinquency  of  such  child — 
although  such  person  Is  in  no  way  related  to 
such  child." 

This  act  Is  one  ot  a  series  of  acts  passed  by 
the  Legislature  In  recent  years  for  the  pur- 
pose of  protecting  minor  children  who  are 
dependent,  neglected,  or  delinquent,  and  for 
the  further  purpose  of  punishing  any  per- 
son who  aids,  causes,  or  contributes  to  con- 
ditions that  may  or  do  r^der  a  child  de- 
pendent, n^lected,  or  delinquent  The  act 
was  designed  to  give  the  county  court  of 
each  county  a  general  superlntendency  and 
control  over  dependent,  neglected,  or  delin- 
quent children  and  persons  who  brought 
about  or  contributed  to  their  dependoicy, 
neglect,  or  delinquency,  and  to  invest  these 
courts  with  Bucfa  power  and  authority  as  in 
the  exerdse  of  a  reasonable  discretion  they 
might  consider  necessary  and  proper  to  pro- 
tect the  child  described  and  to  punish  the 
person  who  caused  the  conditions  set  forth 
In  the  act.  The  act  is  not  purely  a  penal 
statute.  It  Is  more  In  the  nature  of  a  re- 
formatory or  corrective  statute.  The  punish- 
ment of  the  offender  by  the  infliction  of  a 
fine  or  a  sentence  of  imprisonment  is  not  the 
whole  aim  of  the  statute.  Indeed,  the  pun- 
ishment that  is  authorized  is  only  a  minor 
means  by  which  the  wholesome  purpose  of 
the  law  may  be  made  efCectlve.  To  save 
children  from  becoming  outcasts,  to  protect 
them  from  neglect,  to  prevent  them  from  be- 
coming a  charge  on  the  commonwealth,  and 
help  them  to  be  useful  and  worthy  men  and 
w(«nen,  was  the  chief  purpose  of  the  act. 
In  ordinary  criminal  cases  the  statute  cre- 
ating the  offense  prescribes  the  penalty  that 
shall  be  visited  on  the  oft^der,  and  in  this 
class  of  cases,  when  there  has  been  a  trial 
and  judgment  and  the  penalty  provided  for 
has  been  imposed,  the  court  rendering  the 
Judgment  has  no  power  to  suspend  It  and  no 
discretion  to  exercise  In  the  execution  of  It 
The  defendant  must  either  satisfy  the  Judg- 
ment as  It  stands  or  prosecute  an  appeal 
to  some  other  court  if  an  appeal  Is  allowed. 

It  will  be  observed,  however,  that  this  act 
clothes  the  county  Judge  with  large  discre- 
tion not  only  in  the  imposition  of  the  pun- 
ishment authorized  by  the  act  but  in  respect 
to  the  execution  of  the  Judgment  after  It  has 
been  entered.  When  a  person  is  proceeded 
against  under  this  act,  it  is  provided,  that 
the  court,  after  hearing  the  case,  if  a  Jury 
trial  is  waived,  may  refrain  from  Imposing 
the  punishment  authorized  by  the  act  and 
suspend  the  sentence  and  release  the  defend- 
ant from  custody  on  probation  upon  his  en- 
tering into  a  recognizance  that  he  will  do  aod 
perform  the  things  specified  in  the  recogni- 
zance and  be  obedient  to  the  orders  of  the 
court  during  the  time  spedQed.  It  further 
provides  that,  when  there  has  been  a  trial 
by  Jury  and  a  verdict  of  guUfy,  the  court 
need  not;  as  In  other  criminal  cases,  enter 


a  Judgmoit  in  conformity  with  the  verdict, 
bnt  may  "enter  such  Judgment  as  to  it  seems  i 
needful  In  the  premises."   Although  the  Jury 
may  find  the  defendant  guilty  and  assess  his 
punishment  within  the  limits  of  the  act,  the 
court  may  suspend  the  Imposition  of  the 
sentence  for  the  time  and  tn  the  manner  pro-  | 
vlded  In  section  1  of  the  act,  and  may  enter  | 
snch  judgment  in  {ta  discretion  as  will  ac- 
complish the  pnrimse  of  the  act 

It  seems  very  clear  from  these  provislona 
that  to  enable  the  county  conrt  to  effective- 
iy  carry  out  the  purpose  of  the  act  Its  Jn-  | 
rlsdictlon  must  be  exclnrive,  and  this  does 
not  merely  mean  exclasive  jurisdiction  to 
hear  and  determine  the  case  in  the  first  In- 
stance, or  that  the  power  of  the  conrt  is  lim- 
ited to  original  Jurisdiction,  but  it  means 
that  the  court  shall  have  full,  excluslTe,  and 
final  Jurisdiction  over  tbe  case  in  all  of  lt8 
aspects,  so  that  the  court  may  be  in  a  posi- 
tion at  all  times  to  do.  In  the  exerdse  of  a 
sound  discretion,  and  in  the  light  of  all  the 
tacts  and  circumstances  developed  on  the 
hearing,  whatever  may  seem  best  for  the  in- 
terest of  the  child  and  the  rtformaUon  of 
the  offender. 

If  it  had  been  intended  that  the  jurisdic- 
tion of  the  court  should  «id  with  a  trial  and 
Judgment  and  that  an  appeal  should  be  allow- 
ed as  in  other  criminal  cases,  obrlously  there 
would  have  been  no  reason  for  Inserting  la 
the  act  tbe  provision  giving  to  the  court  the 
large  discretionary  power  conferred,  because, 
if  appeals  were  allowed  under  the  provisiona 
of  the  Ck)de  as  in  other  cases,  the  court 
would  have  no  jurisdiction  over  the  p^saa 
of  the  defendant  and  no  anthmty  to  con- 
trol or  siupeDd  the  pnnishmait  Imposed  by 
the  Judgment  as  when  an  appeal  was  taken 
all  tbe  power  and  authority  over  the  case 
and  the  person  of  the  accused  would  be  trans- 
ferred to  the  circuit  court 

If  the  Legislature  had  intoided  that  in 
this  class  of  cases  appeals  might  be  prosecui- 
ed  or  that  tbe  judgmrat  of  tbe  county  court 
might  be  set  aside  or  suspended  by  some 
other  tribunal,  or  If  it  had  been  the  purpose 
to  let  this  class  of  cases  take  the  eamf 
course  as  other  prosecutions  for  misdeniean- 
ors,  it  seems  apparent  that  the  Legislature 
would  not  have  given  to  the  county  court 
the  power  to  suspend  or  modify  or  remit  the 
sentence  that  a  jury  might  assess  against 
the  defeudant.  To  allow  an  appeal  would 
take  from  the  county  court  all  control  of 
the  case  and  deprive  it  of  the  right  to  ex- 
ercise a  superintending  and  corrective  con- 
trol over  the  defendant  and  limit  its  Juris- 
diction to  the  mere  right  to  hear  and  deter- 
mine the  case.  The  act  does  not  give  to  the 
circuit  court  any  discretion,  and  tn  that 
court  the  case  would  necessarily  be  disposed 
of  as  are  other  penal  prosecutions. 

It  therefore  seems  manifest  that  if  the  Im- 
portant parts  of  the  act,  that  give  to  tbe 
coun^  Judge  the  large  discretion  allowed  in 
suspending,  controlling  and  reducing  the 
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Judgment,  mn  to  hare  any  meaning  or  effect, 
the  County  court  most  have  not  only  exdu- 
■Ive  but  final  Jurl^ctloD,  and  we  bo  con- 
Btme  thft  act 

It  IB  veiy  trae  ttiat  tbls  oonetmcUon  glT^ 
large  power  to  tbe  county  court  and  the  rle^t 
to  impose  heavy  penaltlea  in  ttilB  class  ot 
casea,  bnt  this  la  what  we  conceive  the  Leg- 
lalatore  tatended  to  do  In  the  enactment  of 
this  law,  and  it  te  not  to  be  presumed  that 
the  county  eoarts  will  exercise  In  an  unrea- 
sonable or  aibltraiy  way  the  discretion  con* 
ferred  by  the  act;  but  If  they  diould  the 
Legislature  of  the  state  and  not  this  court 
must  afford  a  remedy  by  appeal.  Mclnteer 
T.  Moss.  144  Ky.  667,  139  S.  W.  842. 

We  have  been  cited  by  counsel  for  the 
respondent  to  several  cases  in  which  the 
words  "azdnsive  Jnrisdlcti<Hi"  have  been 
construed  to  mean  "ezdnsive  original  Juris* 
diction":  but  tbls  construction  was  adopted 
in  construing  acts  veiy  different  from  this 
one,  and  In  an  effort  to  arrive  at  the  legis- 
lative Intent  It  Is,  too,  a  matter  of  common 
occurrence  in  the  construction  of  laws  to 
give  to  the  same  words  or  phrases  a  differ- 
ent meaning  In  dlfleroit  legislative  acts;  the 
construction  in  each  case  having  in  view  a 
desire  to  conform  to  the  context  and  give 
expression  to  the  legislative  will.  Hodge  v. 
Bryan,  140  Ey.  110.  148  S.  W.  21;  Lanfer- 
man  v.  Vanzile,  160  Ky.  751, 150  S.  W.  1008 ; 
James  v.  U.  8.  Fidelity  A  Ouaran^  Co.,  133 
Ky.  299,  117  S.  W.  406;  Mechanics*  Savings 
Bank  v.  Com^  128  Ky.  190,  'lOfi  S.  W.  263. 
32  Ky.  Law  Rep.  1022;  Com.  v.  Herald  Pub. 
Co.,  128  Ky.  424,  108  S.  W.  892,  32  Ky.  Law 
Rep.  1293,  16  Ann.  Cas.  761:  Katzman  v. 
Com.,  140  Ky.  124,  140  S.  W.  990,  30  L.  R.  A. 
(N.  S.)  610, 140  Am.  St  Bep.  369. 

In  Marlowe  v.  Com.,  142  Ky.  106,  133  8. 
W.  1137,  wo  had  before  us  a  question  quite 
rimilar  to  the  one  we  are  now  considering. 
In  that  case  the  construction  of  a  certain 
section  ot  an  act  of  1908,  now  section  331e  of 
the  Kentucky  Statutes,  rating  to  des»end- 
ent,  neglected,  and  delinquent  children,  was 
involved,  and  one  of  the  questions  was 
whether  an  appeal  could  be  taken  from  the 
Judgment  of  the  county  court  declaring  a 
minor  Child  to  be  dellnqueut  within  the 
meaning  of  the  act  and  committing  her  to 
custoc^.  The  statute  did  not  make  any  pro- 
visiou  for  an  appeal,  but  It  was  insisted  that, 
in  view  of  the  Importance  of  permitting  the 
review  oC  a  Jud^ent  of  an  Inferior  court 
taking  from  a  parent  the  custody  of  his 
child,  an  aK)eal  should  be  allowed;  but  we 
said  it  was  the  purpose  of  the  legislature  to 
leave  the  exclusive  contnd  of  matters  like 
this  in  the  hands  of  the  county  court,  and 
that  as  the  L^islatnre  did  not  in  «press 
terms  make  provision  for  an  aM>eal,  none 
would  be  allowed.  A  atmllar  (nnclaslon  was 
reached  in  CulUns  t.  WlUlabs,  166  Ky.  57, 
160  S.  W.  733. 

It  Is  true  that  in  those  cases  no  pe- 


nal punishment  was  Imposed,  but  this  cir- 
cumstance does  not  detract  from  the  author- 
ity of  those  cases  as  controlling  precedents 
in  thia  one.  In  both  of  them  the  legislative 
purpose,  to  invest  the  county  courts  with 
full  and  final  authority  over  the  administra- 
tion and  executlcm  of  the  system  of  laws  re- 
lating to  depoident,  neglected,  and  delin- 
quent children,  was  fully  recognized. 

For  the  reasons  stated,  we  think  the  Camp- 
bell circuit  court  had  no  Jurisdiction  of  the 
appeal,  and  therefore  a  writ  of  prohlblllon 
will  issue  directing  the  Judge  of  the  Camp- 
bell circuit  court  to  dismiss  the  appeal  for 
want  of  Jurisdiction. 


CITT  OF  LOUISVILLB  et  al.  v.  8TOLL  et  aL 
(Coart  of  Appeals  of  Kentucky.  May  22, 1914.) 
MumOIPAL  GOKFOBATIONS  <{  414*)— "Obzoi- 

NAL  CowmtucnoR"  or  Stbbbt— Liabilttt 
or  ABtrrmrG  Paopmnr— Statutobt  Pbovi- 

BXONS. 

Under  Ky.  St  SI  2833,  2834.  declaring  that 
when  the  improvement  of  a  street  is  the  "origin- 
al construction"  thereof  it  shall  be  made  at  the 
exclusive  cost  of  the  adjoining  property  owners, 
a  street  has  not  been  originany  constructed  na- 
til  tbe  abutting  property  has  once  been  com- 
pelled to  pay  the  cost  of  its  improvement  and, 
where  a  ml  to  protect  a  dty  from  overflow  and 
the  improvement  thereof  with  macadam  were 
paid  from  the  proceeds  of  a  bond  issue  without 
cost  to  abutting  property  owners,  a  subsequent 
improvement  of  the  street  by  granite  pavement 
was  an  ordinal  construction  of  the  stKet  with- 
in the  statute,  and  the  abutting  property  was 
liable  for  tbe  cost  thereof. 

[Ed.  Note.— For  other  cases,  see  Muni^nl 
Corporatioos,  Cent  Dig.  U  1008,  1017;  Dec. 
Dig.  S  414  • 

For  other  definiCbms,  see  Words  and  Phrase^ 
Tol.  6,  p.  5066.] 

Appeal  fnun  Clrcnlt  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Action  by  the  Olty  of  Louisville  and  otlura 
against  G.  G.  StoU  and  others.  From  a  Judg- 
ment of  dismissal,  the  city  appeals.  Re- 
versed and  remanded. 

Pendleton  Beckl^  and  Leon  P.  Lewis,  both, 
of  Louisville,  for  City  of  Louisville.  J.  V. 
Norman  and  John  Bryce  Baskln,  both  ot 
Louisville,  for  Louisville  Point  Lumber  Co. 
Kinney  &  Thomas,  of  Louisville,  for  appel- 
lees Stoll  and  others.  Robert  F.  Vaugfaan, 
of  Louisville,  for  appellee  Barrett  Mfg.  Co. 

HOBSON,  O.  J.  The  city  of  LouisviUe  in 
1872  under  legislative  authority  Issued  bonds 
for  the  purpose  of  raising  the  grade  of  Ful- 
ton street  east  of  Preston  street  The  work 
was  done  and  was  paid  for  out  of  the  pro- 
ceeds of  the  bond  issue.  The  chief  purpose 
4rf  the  work  was  to  make  a  flU  to  protect  the 
city  from  overflow.  After  the  fill  was  com- 
pleted, the  street  was  Improved  with  macad- 
am. This  was  also  paid  for  out  of  the  pro- 
ceeds of  the  bond  Issue  without  cost  to  the 
abutting  property  owners.    The  street  was 
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used  as  a  street  of  the  dty  from  that  time 
antll  1911,  when  the  dty  by  proper  ordinance 
ordered  the  construction  of  Fulton  street 
from  Mill  to  Cabel  streets;  the  construction 
Involving  a  granite  pavement  The  cost  was 
apportioned  against  the  property  owners. 
This  suit  was  brought  to  enforce  the  appor- 
tionment warrants.  The  dUrcult  court  dis- 
missed the  petition  upon  the  ground  that  the 
work  was  reconstruction.   The  dty  appeals. 

By  section  2833,  Ky.  St,  when  the  Im- 
provement is  the  original  construction  of 
any  street,  it  shall  be  made  at  the  exclu- 
sive cost  of  the  adjoining  property  owners, 
to  be  apportioned  as  therein  directed;  and 
by  section  2834,  Ey.  St,  a  lien  on  the  re- 
spective lots  shall  exist  for  the  cost  of  orig- 
inal improvement  of  public  ways.  In  a  num- 
ber of  cases  constmlng  this  statnte,  we  have 
laid  down  the  rule  that,  until  ttie  abutting 
property  has  once  been  compelled  to  bear  the 
bnrden,  it  has  not  constructed  originally  the 
street,  which  in  justice  to  all  other  property 
owners  within  the  dty,  and  upon  an  equal 
basis  under  the  statute,  it  should  do.  Mo- 
Henry  V.  Selvage,  99  Ky.  232,  35  S.  W.  646, 
18  Ey.  Law  Bep.  478;  City  of  Oatlettsburg 
V.  Self,  116  Ky.  669,  74  S.  W.  1064,  25  Ky. 
I^aw  Rep.  161;  Llndsey  t.  Brawner,  97  8. 
W.  1;  Sparks  ▼.  Barber  Asphalt  Co.,  129 
Ky.  769,  112  8.  W.  880,  22  L.  R.  A.  (N.  8.) 
877,  130  Am.  St  Rep.  492.  Were  the  rule 
otherwise,  certain  streets  in  the  dty  or  cer> 
tain  parts  of  a  street  might  be  constructed 
at  the  cost  of  the  abutting  property  owners, 
while  other  parts  were  constructed  at  the 
cost  of  the  dty,  and  the  owners  of  the  abut- 
ting property  thereon  thus  «scape  all  lia- 
bility for  the  improvement  It  is  true  a 
different  rule  was  laid  down  In  City  of  Louls- 
vUle  V.  Tyler,  111  Ky.  588,  64  S.  W.  415,  28 
[Ky.  Law  Rep.  827;  Id.,  Ill  Ky.  088,  66  S. 
W.  125,  23  Ky.  Law  Rep.  1609,  and  the  cir- 
cuit court  seems  to  have  followed  that  opin- 
ion. But  that  case  was  In  effect  disapprov- 
ed in  City  of  CaUettoburg  v.  Self;  it  is 
in  conflict  with  the  snbseQuent  cases,  and  is 
overruled. 

The  condnsion  we  have  reached  makes  It 
unnecessary  for  us  to  consider  the  other 
questions  presented  on  the  argument 

Judgment  reversed,  and  cause  r^nanded 
for  a  Jttdgnmit  as  above  Indicated. 


PHCENIX-nJBLLICO  GOAL  GO.  T.  OBAI4T. 
(Court  of  Appeals  of  Kentoeky.  May  20^  1914.) 
1.  Plsadino  (I  237*)— AMEiTDMBNT  or  Peti- 

TION—AonON  ON  SUPEBSEDBAS  BOND. 

Under  Civ.  Code  Prac.  |  134.  authorizing 
the  trial  court  at  any  time  to  permit  a  plead- 
ing to  be  amended  in  the  furtherance  of  Juatice, 
the  court  properly  permitted  plsiotllf,  in  an 
action  npon  a  supersedeas  bond  for  damages 
In  keeping  bim  out  of  possession  of  coal  min- 
ing property,  at  the  close  of  his  evidence  to 
amend  his  petition  w  as  to  apedfy  the  items 

•Vwrethw 


of  damage  by  showing  the  amount  of  coal  it 
could  have  mined  daring  the  period,  etc. 

[Ed.  Note.— For  other  cases,  see  PIcadiDc: 
Cent  Dig.  H  608-619 ;  Dec.  Dig.  |  237.*! 

2.  CoimiTUAiTOB  (I  44*)— Affidavit— Neczs- 
aixz— SUBPuas  at  TBuir-AiaitDiiKKT  or 

PBZmON. 

^e  trial  court  did  not  err  in  overrating 
defendant's  motion  for  a  contbinance  upon  the 
filing  of  an  amended  petition,  where  the  mo- 
tion was  not  supported  by  affidavit  allowing  th« 
grounds  therefor. 

[Ed.  Note.'-ror  other  cases,  see  Continuance, 
Cent  Dig.  }  128;   Dec  Dig.  |  44.*1 

Appeal  from  Circuit  Court,  Laurel  County. 

Action  by  W.  R.  Grant  against  the  Phtenli- 
Jellico  Coal  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

See,  also,  186  Ky.  751,  125  8.  W.  165. 

Sam  C.  Hardin,  of  London,  for  appelant 
H.  O,  <Slay»  of  London,  for  appdlea 

MILLBR,  J.  TbiB  la  an  action  by  appdlee 
upon  a  anpersedeaa  iHmd.  In  Angnst,  1905^ 
appelant  leased  to  Grant  several  baodied 
acres  of  midevdoped  coal  landa  In  laord 
county  for  a  term  of  fonr  yeata  and  sine 
months,  under  a  contiact  wtai<ib  boimd  ap- 
pellant to  fnmlah  Grant  with  mine  cars, 
tiadES,  tliAoaBe,  and  timber  for  mining  pur 
poses,  and  for  wUdk  Grant  was  to  pay.  By 
an  amoided  Bnpplonentary  contract  of  June 
1«  1906,  Grant  admitted  an  indebtedness  to 
appellant  of  92,289.22,  \rtiieb  he  agreed  to 
pay  in  monthly  Installmttits  of  |100,  and  in 
caw  of  bis  faflnre  to  pay  two  montbly  ia- 
stalUnents  the  leasehold  and  pit^rty  should 
bo  treated  as  sold  to  appellant  for  its  debt 
of  12,239.22,  as  abo^  related.  Giant  havli^ 
defanlted  In  Us  payments,  appellant  took 
possession  of  Grant's,  Isasehidd  and  property 
on  October  6, 1906,  and  proceeded  to  (^rate 
the  mine  On  June  29,  1907,  Grant  sued  ap- 
pellant, diarglng  Oat  the  amended  contract 
of  June  1, 1906,  had  bew  pncnied  bj  firaud. 
and  that  it  bad  only  be»  intended  to  five 
appellant  a  Ileo  for  its  advancements.  In 
that  case  Grant  was  successfnl  In  tbB  dr- 
enlt  court,  whereupon  appellant  appealed  and 
superseded  Judgment  by  a  bond  dated 
July  S,  1909.  The  Judgnunt  of  the  drcuit 
court  was  affirmed  by  this  oonrt  on  Febraary 
15,  1910  (136  Ky.  761,  12S  8.  W.  166).  and 
ajqpellanf  s  pdltlon  for  a  rdieaxfng  was  over^ 
ruled  on  April  28,  1910.  On  Jtino  9^  1910. 
ttals  action  was  instituted  upon  Qie  supers 
sedeas  bond,  for  $4,600  damages  based  upon 
sibilant's  act  of  obtaining  "an  extendon  of 
time  in  which  to  file  a  petltloa  tor  t^ear- 
ing  and  In  that  way  caused  said  snpersedeas 
to  remain  In  force  nntU  April  28,  lOia" 
Grant  recovered  a  Judgment  ft»r  $2,600,  and 
the  company  appeals;  alleging  two  grounds 
for  a  reversal:  (1)  That  the  trial  court  im- 
properly iKimitted  Grant  to  file  an  ammded 
petition  at  tbo  end  of  his  evidence;  and  (2) 
that  It  again  erred  in  rinsing  app^ant  a 
continuance  aft»  the  amended  petition  had 
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been  filed.  Then  U  no  bill  of  exceptions 
here.  Appellant  Insists,  howevra,  tbat  the 
errors  complained  of  can  properly  be  raised 
In  tbe  aba&aaa  of  tbe  evidence. 

[1]  1.  Tbe  amended  petitkm  specified.  In 
approi^te  toimst  the  items  of  appellee's 
damage  1^  abowing  tbe  amount  of  coal  be 
could  bave  mined  dnilng  tbe-  period  stated 
In  the  original  petition,  and  the  profit  there- 
on. Appellai^  Inalats  tbla  was  a  variance 
and  tbat  tbe  oourt  should  have  rejected  tbe 
amwidment  We  do  not  so  consider  It  Both 
pedtlonB  wm  baaed  lipon  appellee's  loss  in 
his  mining  bustness  by  Teasm  of  app^lant's 
keeidng  blm  out  of  tbe  possession  of  bis  prop- 
erty ;  tbe  amendment  b^ng  only  a  more  spe- 
cific stAtanwt  of  the  loss.  OSie  original  pe- 
tition waa  sufficient  under  tbe  rale  tbat  dam- 
mgea,  which  necessarily  and  generally  result 
from  tbe  wrongful  act  which  is  the  subject 
of  the  action,  may  be  recovered  under  a 
general  claim  for  damages.  Moore  v.  Zdnne- 
man,  143  Ey.  281. 1S6  S.  W.  282;  Perkins  v. 
OgUvle,  148  Ky.  814,  146  S.  W.  785:  Bmltb 
T.  Perry,  13  Ky.  Law  Rep.  688.  Tbat  being 
tru^  an  amendmoit  spedfyiDg  the  Items  of 
damage  did  not  constltate  a  departure  from 
tbe  original  cause  of  action,  and  was  prop- 
eriy  admitted  under  section  134  of  the  Civil 
Code  of  Practice,  which  authorize  the  trial 
court,  at  any  time,  to  permit  a  pleading  to 
be  amended  in  the  furtherance  of  Justice. 

[2]  2.  Neither  did  the  trial  court  err  in 
overruling  appellaot's  motion  for  a  contLnu- 
ance,  upon  the  filing  of  the  amended  peti- 
tion, for  the  reasoD  that  no  grouud  was 
ibown  for  a  continuance.  If  appellant  was 
eorprised  by  the  filing  of  the  amendment  and 
was  not  prepared  to  meet  it  by  reason  of 
the  absence  of  witnesses,  or  for  any  reason, 
tbe  motion  for  a  continuance  should  have 
been  supported  by  an  afildavit  showing  the 
ground  therefor,  and  if  for  the  absence  of 
witnesses  it  should  have  complied  with  sec- 
tion 316  of  the  Civil  Cod&  Appellant  offer- 
ed no  affidavit  in  support  of  its  motion  for  a 
continuance.  After  an  action  has  been  regu- 
larly called  for  trial,  be  it  either  an  ordinary 
or  an  equitable  action,  tbe  verbal  statement 
that  a  party  Is  not  ready  for  trial  Is  no 
ground  for  a  continuance.  If  his  opponent 
calls  for  an  affidavit  showing  his  grounds 
for  a  continuance,  It  is  the  trial  court's  duty 
to  require  it  in  order  that  the  Viewing  of 
diligence  may  be  passed  upon,  and  that  It 
may  be  met  by  other  affidavits  if  they  be 
deemed  advisable.  And  if  the  loser  fails 
to  support  his  motion  for  a  continuance 
with  the  proper  affidavit,  there  is  nothing 
to  show  any  error  upon  the  part  of  the 
trial  court  in  overruling  his  motion,  and 
4-ousequently,  nothing  for  this  court  to  re- 
view. In  speaking  of  section  136  of  the 
Code,  In  Troendle  Coal  Co.  v.  Morgan  Coal 
C.  &  M.  Co.,  114  S.  W.  313,  we  said:  "Un- 
der this  provision,  when  an  amended  plead- 


ing la  filed  on  the  eve  of  the  trial,  or  dur- 
ing the  trial,  or  out  of  the  r^ular  order  of 
procedure,  the  adverse  party,  if  be  desires  a 
continuance,  should  inform  the  court  by  affi- 
davit or  otherwise  why  tbe  amended  plead- 
ing is  of  such  a  nature  as  that  he  cannot  be 
ready  for  trial  In  consequence  thereof,  so 
that  the  court  may  know  the  reasons  for  ask- 
ing a  continuance  and  rule  intelligmtly  there- 
on. As  counsel  for  defendant  did  not  ob- 
serve this  practice,  we  are  not  disposed  to 
say  that  tbe  court  erred  In  refusing  to  grant 
a  continuance  upon  this  ground." 
Judgment  affirmed. 


BIG  BRANCH  COAL  CO.  v.  SANDERS. 
(Court  of  Appeals  of  Kentucky.   May  21,  1914.) 

1.  MASTKB  and  SXSVAHT  (S  160*)— InJTTKIES 

TO  Skbvant— Dtrrr  lo  Wash. 

Where  the  master's  foreman  Inspected  the 
place  In  which  plaintiff  was  at  work  and  dis- 
covered a  danger,  the  master  is  liable  for  hla 
failure  to  report  the  danger  to  plaindS,  even 
though  plaintuE,  who  was  eolarging  the' tunnel 
in  a  mme,  was  bort  by  the  fail  of  slate  over 
coal  which  be  had  removed. 

[EA.  Note—For  other  caseg,  see  Master  and 
Servant,  Cent  Dig.  H  287,  289-302.  30&-307; 
Dec.  Dig.  S  150.*] 

2.  Mabtkr  and  Skbvaht  286*)— Injuaiss 
TO  SsBVANT— AcTioMa— Just  Qubstion. 

In  a  personal  injury  action  by  a  coal  min- 
er, who  claimed  tbat  defendant's  foreman  bad 
diacovered  the  danger  in  the  entry  in  which  be 
was  working,  but  failed  to  report  it,  and  the 
evidence  on  that  issue  was  sharply  conflicting, 
the  question  Is  one  for  tiie  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  ||  lOOL  1006,  1008,  1010- 
1015,  1017-1033,  \(m-im,  1044,  1046-1050; 
Dec.  Dig.  1  288.*] 

3.  Master  and  SEBVAWT(f  189*)— Injueiesto 
Servant— LiABiuTT  or  Mastkb. 

Where  tbe  foreman  of  the  operator  of  a 
mine,  who  had  autbority  to  discharge  any  one 
employed  therein,  was  negligent,  tlie  operator  is 
liable  to  servants  of  contractors,  who  mined  the 
ooal  under  an  arrangement  wlwreby  they  fur- 
nished tbe  labor,  and  tbe  operator  of  the  plant 
power  and  machinery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  (S  427-435.  437-448 ;  Dec. 
Dig.  I  189.*] 

4.  Dauaobb  (S  132*)— Pibsonal  Injtjbibs— 
Measubb. 

An  award  of  ¥1.000  in  favor  of  plaintiff 
whose  leg  was  broken,  where  he  was  confined 
for  a  month  and  by  reason  of  the  break  one 
leg  was  rendered  shorter  than  tbe  other,  is  not 
excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 

Cent  Dig.  §S  372-385.  396;  Dec.  Dig.  {  132V*I 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Joel  Sanders  against  the  Big 
Branch  Coal  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Auxier,  Harman  &  Francis,  of  PlkevlUe, 
for  appellant.  Chllders  &  Childers,  of  Plke- 
ville,  for  appellee. 

HANNAH,  J.  Joel  Sanders  was  injured 
by  tailing  slate  in  tbe  mine  of  tbe  Big  Brandi 


*ror  other  euas  see  mhw  tspla  ud  mcUoo  NUHBBB  la  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Seriw  ft  R«'r  lDd«- 
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Coal  Oompany  in  "Pfke  oonnty,  and  loBtltated 
this  action  In  the  Pike  clrcnlt  court  against 
the  coal  comjtaay  to  t&savet  damages  for  his 
lnjni7.  Upon  a.  trial  thereof,  the  Jury  re- 
turned a  verdict  in  his  favor,  and  the  coal 
con^any  appeals. 

There  are  two  parallel  passages  in  the 
mine,  running  back  taito  the  bill;  the  right 
passage  betag  the  main  entiy,  and  the  left, 
an  air  course.  The  main  entry  and  the  air 
course  are  connected  at  interrals  by  pas- 
sages known  as  breakthroughs,  so  that  be- 
tween the  main  entry  and  the  air  course  is  a 
series  of  blocks  of  coal,  each  bounded  on  one 
side  by  the  main  entry,  on  another  side  by 
the  air  course,  and  on  the  other  two  sides  by 
breakthroughs.  A  cross-entry,  known  as 
Fifth  Left,  was  turned  ofT  of  the  air  oourse, 
to  the  left  and  at  right  angles  to  the  air 
course.  Immediately  opposite  one  of  these 
breakthroughs;  and  the  coal  company  then 
proceeded  to  enlai^e  the  breakthrough  oppo- 
site the  mouth  of  the  cross-entry  so  turned 
off,  so  that  the  mules  used  in  drawing  the 
coal  buggies  could  pass  from  the  main  entry 
tlirough  this  breakthrough  and  across  the  air 
course  and  Into  the  Fifth  I^eft  cross-entry, 
thus  virtually  converting  this  breakthrough 
Into  a  part  of  the  Fifth  Left  cross-entry. 
In  doing  this  work,  It  became  necessary,  In 
order  that  a  track  might  be  laid  from  the 
main  entry  into  the  Fifth  Left  cross-entry, 
to  round  off  a  corner  of  the  blo<A  of  coal  be- 
tween the  main  entry  and  the  air  course  at 
the  point  where  the  particular  breakthrough 
mentioned  connected  with  the  main  entry. 
A  machine  operator  undercut  the  coal  at  that 
point,  and  the  plaintiff  and  a  companion  had 
shot  the  coal  down  and  were  engaged  in  load- 
ing it  into  a  mine  car  standing  "on  the  train 
in  the  main  entry,  when  a  piece  of  slate  fell 
upon  plaintiff  and  Injured  him.  The  slate 
had  previously  been  taken  down  from  the 
nxtf  of  the  main  entry  In  order  to  make  the 
entry  high  enough  for  the  mules  nsed  in 
drawing  the  coal  boggles;  but,  as  the  break- 
throngba  were  for  ventilating  purposes  only, 
it  was  not  necesaary  to  take  down  the  slate 
from  the  roofs  thereof,  and  in  this  particular 
breakthrouifh,  tbe  slate  had  not  been  taken 
down.  The  slate  that  fell  npon  plaintiff  came 
partly  from  the  roof  of  the  breakthrough  and 
part^  from  the  place  from  beneath  wbUA 
the  coal  had  Just  been  removed. 

It  was  shown  In  evidence  that  while  plain- 
tiff was  working  then,  after  the  coal  had 
been  shot  down  and  a  short  time  before  he 
was  Injured,  the  foreman  of  tba  mine  visited 
the  place  where  plaintiff  was  woiicing,  and 
sounded  the  top.  And,  It  was  also  shown 
that  immediate  after  plaintiff  was  Injured, 
and  while  he  was  lying  on  the  ground,  this 
mine  foreman  came  up  and  stated  that  he 
learned  when  he  sounded  the  top  that  the 
ttlate  was  loose,  and  had  intended  to  tell 
them  about  It,  or  to  have  it  taken  down,  but 
forgot  to  do  BO.   Flaintlfl  claimed  that  aa 


the  foreman  sonnded  the  top  and  did  not 
say  anything  about  it  being  unsafe,  be  as- 
sumed that  it  was  safe  and  proceeded  with 
his  work,  relying  upon  the  inspectltm  which 
the  foreman  had  made. 

[1]  L  It  is  contended  by  appellant  that 
this  case  foils  within  and  la  controlled  by 
the  rule  that  the  master  is  not  responsible 
for  a  danger  which  the  savant  creates  in 
the  progress  of  the  work.  And,  had  It  not 
been  shown  that  the  mine  foreman  visited 
the  working'  place  and  sonnded  the  roof,  and 
had  the  master  been  charged  with  no  duty 
to  Inspect  the  place  in  question,  the  case 
might  fall  within  the  rule  contended  for  by 
appellant  But  It  Is  plaintiff's  theory,  sup- 
ported by  sufficient  evidence  to  authorize  Its 
submission  to  the  jury,  that  the  mine  fore- 
man undertook  to  make  an  iniQ>ection  of  tbe 
working  place,  that  npon  making  that  In- 
spection tike  mine  foreman  became  aware 
that  tbe  place  was  ni»afe,  and  that  he  fail- 
ed to  disclose  this  knowledge  to  the  servant. 
There  Is  some  evidence  tending  to  ediow  that 
It  was  the  duty  of  tbe  mine  foreman  under 
the  custom  of  tbd  mine  to  Inspect  the  place 
whore  phdntlff  was  woriiing;  bat,  wtietlier 
the  foreman  was  under  any  duty  to  inspect 
the  place  where  plaintiff  was  Injured  at  tbe 
time  he  was  injured,  or  not,  when  he  did  in- 
spect It,  the  master  waa  charged  witli  tbe 
knowledge  thus  acquired  by  the  mJne  fore- 
man of  the  ti^gerotu  condition  of  the  work- 
ing place,  and  fk>r  tbe  fallore  of  Out  mine 
foreman  to  Impart  this  knowledge^  or  to 
take  BUfdi  other  st^  as  would  have  rdiev- 
ed  It  from  the  oonseqoencea  and  responaiblll- 
tles  imposed  by  reaam  of  aneh  knowledge, 
the  master  is  liable.  Whrae  the  master 
knows  of  a  danger,  he  is  regnlred  to  Impart 
the  information  to  tlie  servant;  and  for  his 
failure  so  to  do  he  is  liable,  onlesa  tbe  dan- 
ger is  one  Oat  the  servant  in  tike  fficncise 
of  ordinary  care  could  discover.  Ballard  A 
BaUard  v.  Lee's  Adm'r,  ISl  Kj.  4U;  115  S.  i 
W.  782. 

[2]  It  is  tme  tliat  the  evidence  npon  the 
Issue  aa  to  whether  the  mine  foionan  did 
actually  make  this  inspection  and  acquire 
knowledge  of  the  dangw  was  shajply  con- 
tradicted ;  but  that  waa  a  matter  pMallarly 
for  the  Jury. 

[1]  2.  It  was  shown  in  evld«ioe  that  plain- 
tiff waa  working  fOr  Jordan  Batllff  and  John 
Bryan;  that  they  had  a  contract  with  the 
defendant  company  wliereby  they  delivered  I 
the  coal  into  bagiiea  and  drove  oitrlea  for  I 
a  aUpulated  prtce,  paying  plaintiff  and  one 
or  more  otlier  men  oat  of  the  contract  price, 
the  earnings  of  tbtix  aaatstants  ttUng  cred- 
ited vjfoa  the  books  of  the  company,  and 
payment  ther^r  being  made  by  the  com- 
pany, that  tlte  company  fnrnlslied  macliinea. 
power,  and  equlpmont,  and  that  Uie  mine 
foreman  had  authority  to  dlsdiarge  any  one 
employed  in  the  mine.  Defendant  company 
pleaded  In  its  answer  that  plaintiff  was  the 
aervant  of  an  ind^atdmt  cmtractor;  bat 
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this  matter  has  not  been  pressed  npon  ap- 
peal. It  bas  repeatedly  been  beld  tbat  the 
operator  of  a  mine  cannot  escape  llablUty 
for  negUgenee  by  such  an  arrangement  ^m- 
ployerB*  Indemnity  Co.  v,  Kelly  Goal  Co.,  ise 
Ky.  74,  leo  S.  W.  014;  Interstate  Coal  Co. 
T.  Trivett,  155  Ky.  796,  160  S.  W.  731. 

[4]  8.  Appellant  also  contends  that  tbe 
Terdlet  Is  excesslTe.  Plaintiff's  leg  was  bro- 
ken ;  be  was  confined  for  a  month ;  and  the 
Injured  leg  by  reason  of  tbe  breaking  was 
rendered  shorter  Uian  tbe  otber.  Tbe  Jury's 
finding  was  91,000:  It  may  be  Ubnral.  bnt 
we  cannot  say  it  is  bo  alt<^tber  dispropor- 
tionate to  the  injury  as  to  Indicate  passion 
or  prejudice;  and  it  will  not  be  disturbed. 

Judgment  affirmed. 


KBNTUCKT   MIDLAND  OOAL  00.  T. 
VINOBNT,t 


<Ooait  of  Appeals  ai  Kentody. 

1014.) 


May  22, 


1.  Btidinck  (S  698*)— Maotbb  and  Sebtant 
(S  286*)— Actions  POBlNJUBiKs— Questions 

'FOR  JUBT. 

Id  a  mine  amployfi's  action  for  injuries, 
caused  by  an  elevator  Btarting  while  he  was 
pasdng  through  it  to  the  other  side  of  the  shafts 
the  testimooy  of  three  witness,  including  plain- 
tiff, that  they  heard  no  warning  hj  the  fore- 
man that  a  si«nal  to  start  the  elevator  was 
about  to  be  given  made  a  question  for  tbe  jury 
and  supported  a  verdict  for  plaintiff,  though 
a  larger  number  of  witnesses  testified  that  snch 
warning  was  given. 

[Ed.  Note.— For  otber  cases,  see  Evidence, 
Cent.  Dig.  »  2450-2452;  Dec.  Dig.  §  698;* 
Master  and  Servant,  Cent  Dig.  JS  1001,  1006, 
1008.  1010-10U>,  1017-1033.  1036-1042.  1044, 
1016-1060;  Dec  Dig.  {  28^.*] 

2.  Tbial  ({  263*)— AOTiONB  fob  InjubIes— 
iNBTsnc-noKs. 

Id  a  mine  employe's  action  for  injuries,  sus- 
tained by  the  starting  of  an  elevator  while  he 
was  paasing  through  it,  where  there  was  un- 
contradicted evidence  that  a  coemploy^  warned 
plaintiff  that  a  signal  to  move  the  elevator  was 
about  to  be  given,  an  instruction  to  find  for 
plaintiff  if  the  elevator  was  suddenly  raie«d 
by  tbe  boss  without  notice  or  warning  and  the 
refusal  of  an  instruction  to  find  for  defend- 
ant, even  though  no  warning  was  given  by  the 
boss,  if  it  was  given  by  the  coemploy^,  was  er- 
ror, as  the  jury  might  well  have  oelieved  from 
the  instruction  given  that  they  could  not  con- 
sider the  warning  given  by  the  coemploy^. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  613-623 ;  Dec.  Dig.  $  253.*] 

8.  Masteb  and  Sbbvant  (§  133*)— Liabilitt 

FOB  INJUBIES— CONTBIBUTOBT  NeGLIGENCB 

— Wabnino, 

If  a  mine  employ^,  injured  by  the  starting 
of  an  elevator  while  be  was  passing  through  it, 
was  warned  that  a  signal  to  start  the  elevator 
was  about  to  be  given,  it  was  immaterial  wheth- 
er this  warning  was  given  by  one  Id  authority 
or  by  a  coemploy& 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  268;  Dee.  Dig.  i  133.*] 

Appeal  from  Circuit  Court,  Huhlenljerg 
County. 

Actiim  by  Ifc  A.  Vincent  against  the  Ken- 
tudty  Midland  Coal  Company.  Judgment 


for  plalntUf,  and  defendant  appeals.  Revers- 
ed, with  directions. 

Taylor  &  Eaves,  of  Greenville,  and  Brow- 
der  &  Browder,  of  Russellvllle,  for  appellant 
Newton  BelcbOT  and'Belober  &  Spark%  aU 
of  OrewviUe^  for  app^lee. 

TURNJSB,  J.  TbiB  ia  an  actton  for  person- 
al injuries  received  by  appellee  while  at  work 
in  appellanrsndne.  He  reoorarad  a  Judgment 
for  ^,000,  and  0ie  company  anneals. 

Appellant  operates  In  connection  wltb  Its 
mine  a  sbaft  wblch  ia  about  180  feet  deep, 
and  In  tbls  abaft  tbere  Is  an  tfevator  or  loft 
divided  into  two  dlTisions  called  Ibe  north 
and  south  cages;  this  cflerator  Is  operated 
by  madilnery  at  the  sorfiio^  and  is  so  ar- 
ranged that  when  one  cage  goea  up  tbe  other 
comes  down;  the  (»gee  are  about  4  or  5  feet 
wide  and  10  or  12  feet  long,  and  have  floors 
T^di,  when  they  an  at  tbe  bottom,  are  level 
with  tbe  car  tracks  in  tbe  mine,  so  tiat  coal 
cars  may  be  put  on  or  removed  from  tbe 
cages.  Appellee  and  one  Olsh  were  in  charge 
of  the  loading  and  unloading  of  tiiese  cages 
at  the  bottom  of  the  abaft,  and  were  known 
as  bottom  cagers.  Sisals  are  given  from 
the  bottom  for  the  lowering  or  raising  of 
these  cages  by  pulling  a  bell  cord  at  the  bot- 
tom of  the  shaft,  which  rings  a  bell  In  the 
engine  room  above. 

The  cages  were  known  as  tbe  north  and 
south  cages,  and  the  sonOi  cage  is  used  for 
the  purpose  of  taking  employes  in  and  out 
of  tbe  mine,  as  w^  as  for  otber  purposes. 

Tbe  duties  of  ly^Ues  and  Gish  required 
them  to  work  on  both  the  north  and  south 
sides  of  these  cages,  and  the  only  passageway 
from  one  side  to  the  other  when  a  cage  was 
at  the  bottom  was  through  the  floor  of  the 
cage 

Appellee  was  Injured  late  in  tbe  afternoon 
at  about  "qultUng  time,"  and  a  number  of 
tbe  wploy^  had  gathered  there  tor  the  pur- 
pose of  being  taken  out  of  the  mine  by  the 
cage.  The  foreman.  Hughes,  along  with  otb- 
er workmen  In  the  mine,  was  there.  Vincent 
was  at  W(»k  on  tbe  north  side,  where  the 
cage  was  Just  prior  to  the  time  that  Hughes 
gave  the  signal  for  the  south  cage  to  come 
down  and  take  the  men  out,  which  neces- 
sarily meant  that  the  north  cage  would  start 
up  as  tbe  south  cage  started  dowa 

Appellee  was  Injured  while  in  the  north 
cage  by  tbe  striking  of  his  head  agahist  tbe 
timbers,  which  knocked  him  down,  whereby 
his  legs  were  caught,  and  one  broken  near 
the  hip,  and  tbe  other  mashed  or  bruised 
about  the  ankle. 

It  is  the  contention  of  appellee  tbat  the 
foreman  gave  the  signal  without  notice  or 
warning  to  bim,  and  that  he  bad  no  other 
way  to  get  from  the  north  to  the  south  aide 
of  the  shaft,  except  through  the  floor  way 
of  the  north  cage.  And  it  is  the  contention  of 
appellant  that  appellee  was  given  full  notIc« 


■For  other  cases  see  same  topic  and  iacUoq  NUMBER  in  Dec.  Dig.  &  Am.  Dl|.  Key-No.  Series  *  Rep'r  Indosea 
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and  wandns  not  only  by  tbe  foreman,  but  by 
his  co-worker  Glsh,  before  giving  the  signal 
-for  the  cage  to  move,  and  that  appellee, 
Icnowlng  the  cage  was  about  to  move  or  was 
moving,  undertook  to  go  In  one  end  of  It  and 
get  out  at  the  other  before  It  reached  the 
timbers  above,  while  It  was  moving. 

[1]  The  appellant  earnestly  contends  that 
It  was  entitled  to  a  peremptory  InBtmctton, 
but  to  this  we  cannot  agree.  Three  witnesses. 
Including  appellee,  who  were  present  at  the 
time,  and  two  of  whom  were  very  near  the 
foreman,  teatlfled,  in  substance,  that  if  any 
warning  was  given  appellee  by  the  foreman 
they  did  not  hear  It,  and  that  they  were  in 
position  to  have  beard  it.  It  is  quite  true 
that  a  larger  number  testified  that  such  warn- 
ing was  glrra  by  tbe  foreman,  but  it  is  not 
the  province  of  this  court  to  usurp  the  func- 
tions of  a  Jury  and  say  that  the  Jnry  should 
have  believed  one  set  of  witnesses  as  against 
the  other,  although  one  set  gave  only  ne^- 
tlve  evidence,  and  the  other  positive  evidence. 
And  for  the  same  reason  the  contention  that 
the  verdict  is  not  supported  by  the  evidence 
and  Is  flagrantly  a^iinst  the  evidence  will 
not  be  sustained. 

[2]  The  court  lustracted  the  Jury,  In  sub- 
stance, upon  the  question  of  warning  or  no- 
tice, that,  If  they  believed  that  the  plaintiff 
"bad  occasion  to  and  did  pass  over  one  of 
the  said  cages,  and  that,  while  he  waa  doing 
so,  tbe  defendant  company's  bank  boss  neg- 
ligently caused  said  cage  to  be  suddenly  rais- 
ed or  lifted  without  any  notice  or  warning 
to  plaintiff,"  tb^  must  find  for  the  plaintiff. 


On  tbe  trial  the  appellant  asked  the  court 
to  give  an  instruction,  which  was  refused, 
that,  even  if  the  notice  or  warning  was  not 
given  by  the  bank  boss  or  foreman,  yet,  if 
they  believed  from  the  evidence  that  said 
notice  or  warning  was  given  by  Glsh,  then 
they  must  find  for  the  defendant 

The  uncontradicted  evidence  of  Glab,  sup- 
ported by  one  or  more  witnesses,  is  that  he 
(Giah),  before  the  mine  foreman  Is  alleged 
to  have  warned  the  plaintiff,  told  him  to 
stay  back,  and  warned  him  that  the  signal 
to  move  the  cage  was  going  to  be  given.  This 
statement  Is  not  denied  even  by  tbe  plaintm. 

Under  the  instructions  as  given,  the  Jury 
might  well  have  believed,  and  doubtless  did, 
that  tbe  mine  foreman  or  bank  boss  alone 
was  authoriced  to  warn  the  plaintiff,  and 
that  any  warning  glvoi  by  Olah  was  not  to 
be  considered  by  them. 

[9]  The  essential  thing  is,  of  course,  wheth- 
er a  warning  was  glvoi  wMcb  reasonably  no- 
tlfled  the  plaintiff  that  the  signal  was  about 
to  be  given  and  that  the  cage  was  about  to 
move;  it  cannot  be  material  who  gave  this 
warning,  and  there  seems  to  be  no  reason 
why  It  cannot  be  given  by  one  person  as  well 
as  by  another,  whether  he  be  In  authority  oi 
not 

We  are  of  opinion  that  the  court  erred  in 
not  making  its  Instruction  embrace  a  warn- 
ing given  by  any  person  to  the  plaintiff.  We 
perceive  no  other  error;  but  for  the  error 
Indicated,  the  Judgment  Is  reversed,  with  di- 
rections to  grant  appellant  a  new  trial  wltii 
further  proceedings  consistent  herewith. 
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BBST  T.  CITY  OF  ST.  SOSBPO, 
(Nou  iOMU 
(Kaiins  Cttf  Ooart  of  Appeal*.  MiwniTL 
Bfoy  4»  1914.) 

1.  JuDGHENT  (8  261*)— Acts  op  Nboliobnok— 
PUIADIHO  Ain>  FBoor— GomoBMiiT. 

PlaintiS  may  not  recover  for  an  act  of 

segligence  Dot  mcluded  in  tbe  petition, 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8  437;   Dec.  Dig.  8  251.*] 

2.  Municipal  Cobporations  (8  816*)— Siob- 
walkh—dkrects—v  asia  nob. 

Where  plaintiff,  who  waa  injared  by  falling 
on  a  sidewallc,  alleged  that  the  walk  was  dan- 
gerous by  ice  forming  in  lumps  and  ridges  there- 
on, and  tbe  proof  showed  such  defect  and  that 
it  bad  remained  bo  long  enough  to  enable  the 
citT  to  know  of  It  by  ordinary  care,  and  plain- 
tln^s  right  to  recover  was  based  in  the  instruc- 
tions on  a  Gnding  of  such  facta,  a  contention 
that  plaintiff-  was  allowed  to  recover  on  tbe 
ground  that  the  walk  itself  was  rough  and  un- 
even having  been  constmcted  of  cement  blocks 
laid  loosely  on  the  ground  with  large  and  ir- 
r^nlar  cracks  between  them,  whitm  evi- 
dmce  also  tended  to  show,  vaa  unaiistamabu. 

[Bd.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  H  1711-1719,  I7l8» 
1725-1723;   Dec.  Dig.  |  818.*] 

Z.  Municipal  CaEPOEAxioKS  (8  822»)— Inju- 
ries TO  Pedesteians  —  Defective  Side- 
walks—Instructions. 

In  an  action  for  injuries  to  a  pedestrian 
by  falling  on  ice  and  snow  on  a  city  sidewalk, 
an  instruction  that  before  the  jury  could  find 
for  plaintiff  they  must  believe  that  the  ridges 
and  lumps  d  snow  and  ice  constituted  an  ob- 
struction, rendered  the  walk  dangerous,  and 
were  the  direct  cause  of  the  allegea  fall,  neces- 
sarily included  tbe  defense  that  the  defective 
condition  of  tbe  walk  itself,  and  not  the  snow 
and  ice,  caused  the  injury,  and  it  was  not  er- 
ror to  omit  to  charge  that  the  Jury,  in  order  to 
find  for  plaintiff,  must  also  and  that  the  de- 
fective condition  of  the  walk  as  constructed  did 
not  cause  the  injury. 

[Ed.  Note.— For  other  cases,  see  Hanicipal 
Corporations.  Cent.  Dig.  81  1788-17^;  Dec. 
Dig!!  822.»i 

4.  TeXAL  <$  260*)— iNBTBUOnONS— Rbqubst^ 

Iksteuction  Given. 

It  is  not  error  to  refuse  requests  to  charge 
which  are  covered  by  Instructions  given. 

[£d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  651-608;  De&  Dig.  8  260.*] 

ft.  Appeal  and  I^ob  (|  171*)— Review— As- 

suuED  Facts. 

Where  an  action  lor  injuries  on  a  defective 
udewalk  waa  tried  throughout  on  the  theory 
that  the  fact  that  the  walk  was  in  the  city  ana 
was  a  city  sidewalk  was  not  a  disputed  issue, 
a  judgment  for  plaintiff  would  cot  be  reversed 
because  there  was  no  testimony  that  the  walk 
in  question  waa  located  in  the  city. 

[Ed.  Kote.— For  other  caaes,  see  Appeal  and 
Error,  Cent.  Dig.  88  1053-1063,  1006,  1067, 
1161-1165;  Dw!.  Dig.  1 171.*] 

Appeal  from  Circuit  Court,  Bucbanan 
County;  Wm.  D.  Rusk,  Judge. 

Action  by  Carrie  Best  against  the  City  of 
St  Joseph.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Frank  B.  Falkeraon,  L.  E.  Thompson,  and 
Herman  Hess,  all  of  St.  Joseph,  for  appel- 
lant Mytton  ft  Parklnaon,  of  St  Josepli,  for 
respondent 


TRIMBLE.  J.  Plaintiff  fined  the  dty  of 
8t  Joseph  for  injorles  received  from  a  fall 
npon  a  sidewalk  in  said  dty.  Her  petition 
charged  that  at  the  point  in  question  rough, 
knotty,  uneven,  and  slippery  ridges  of  ice 
bad  formed  and'  remained  for  a  lou^  time 
prior  to  tbe  accident  and  bad  r«idered  tiie 
sidewalk  dangerous  and  unsafe.  There  was 
evldoice  tending  to  folly  support  every  bnue 
raised  by  .the  peUtton,  and  the  Jury  found  a 
TWdlct for  taerln  ttw  sum ot  11.000. 

PlalntlfCs  evidence  also  showed  that  the 
walk  Its^  was  rou^  and  uneven,  having 
been  constmcted  of  blocks  of  cement  laid 
loosely  npon  tbe  ground  wltb  large  and  ir- 
regular cracks  between  than.  It  is  d^eadr 
ant's  contoitlon  that  it  was  the  defectlvdy 
omstrncted  tddewalk  that  caused  tbe  Injury, 
and  not  the  accumuIatUm  of  mow  and  ice  in 
ridges  or  hummocks;  and  that,  the  petition 
having  charged  one  spedflcatlon  of  nefll- 
gence,  plalntUf  ou^t  not  to  be  allowed  to 
recover  upon  ^Another  and  different  ground* 

[1,S]  Tban  iB  no  doubt  that  a  lAaintUf 
should  not  be  allowed  to  recover  for  an  act 
of  n^llgence  not  Induded  in  tbe  petition. 
But  in  our  opinion  this  was  not  done  In  thiv 
case.  Plaintiff  did  not  plead  <me  ground  and 
recover  upon  another.  She  diarged  that  the 
sidewalk  was  rendered  dangerous  and  unsafe 
by  reason  of  the  Ice  forming  in  lumps  and 
ridges,  and  the  proof  showed,  or  tended  to 
show,  that  such  was  the  case,  and  that  it 
had  remained  thus  for  a  sufficient  length  of 
time  to  have  enabled  the  city  to  knew  of  IV 
in  tbe  exercise  of  ordinary  care.  Her  In- 
structions to  the  Jury  predicated  her  right  to 
recover  sol^y  upon  the  finding  of  sudtt  £acts 
by  the  Jury. 

[3]  It  was  not  necessary  for  plaintiff's  In- 
struction No.  1  (complained  of  by  defendant) 
to  embrace  the  defense  that  the  defective 
condition  of  the  sidewalk  Itself,  and  not  the 
sDow  and  Ice,  caused  the  injury,  because  the 
instruction  by  its  very  terms  necessarily  In- 
eluded  it  The  Instruction  told  the  Jury  that, 
before  plaintiff  was  entitled  to  recover,  the 
jury  must  believe  that  tbe  ridges,  knots,  and 
lumps  of  snow  and  Ice,  if  any,  constituted  an 
obstruction,  rendered  the  walk  dangerous 
and  unsafe,  and  was  the  direct  and  Immedi- 
ate cause  of  the  alleged  fall.  Before  a  ver- 
dict for  plaintiff  could  be  returned,  the  Jury 
were  required  to  find  that  there  was  an  ac- 
cumulation of  snow  and  ice  forming  an  ob- 
struction on  tbe  sidewalk  rendering  it  dan- 
gerous and  that  the  obstruction  caused  the 
fall.  It  was  therefore  not  only  unnecessary, 
but  might  have  been  misleading,  to  tell  the 
Jury  that  they  must  also  find  that  the  defec- 
tive condition  of  the  walk,  as  constructed, 
did  not  cause  her  to  fall ;  for,  if  the  obstruc- 
tion of  snow  and  Ice  was  tbe  proximate  cause 
of  the  fall,  tbe  dty  could  not  escape  iiablilt7 
by  showing  that  tbe  dangerous  condition  ot 
tbe  walk  was  increased  by  its  fanlty  con- 
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Btruction.  In  other  instructiona  the  jury 
were  told  tliat  the  mere  fact  that  plaintiff 
fell  and  was  injured  at  the  point  in  question 
did  not  render  defendant  liable  or  entitle 
plaintiff  to  recover;-  also  that  the  burden 
was  on  plaintiff  to  show  that  the  walk  was  In 
a  dangerous  or  defective  condition  by  reason 
of  snow  and  ioe  harins  been  permitted  to  ac- 
cumulate and  remain  thereon  in  uneven 
ridges  or  masses. 

[4]  The  court  did  not  err  in  refusing  de- 
fendant's instruction  lettered  A,  since  U  was 
fully  covered  by  defendant's  glTai  Instmc- 
tions  numbered  S  and  8. 

£6]  It  Is  true  there  is  no  witness  who  testi- 
fies afBrmatively  that  the  point  in  question 
on  Charles  street  was  In  the  city  of  St  Jos- 
eph, Mo.  And  while  we  cannot  consider  the 
allied  admission  of  the  attorneys  in  the 
opening  statemrat  that  the  place  was  inside 
the  city  (since  the  opening  statement  was  not 
preserved  in  the  record),  yet  It  is  plainly 
apparent  from  the  quKitlona  and  answers, 
the  instructions  asked  by  and  given  for  both 
sides,  and  from  the  manner  In  which  the  case 
was  tried,  that  the  fact  that  the  walk  was  in 
the  dty  and  was  a  city  sidewalk  was  not  a 
disputed  issu^  but  was  assumed  by  all  par- 
ties. We  are  therefore  not  Jtistlfled  In  re- 
versing and  remanding  the  case  upon  this 
ground. 

There  being  no  error  In  the  record,  the 
Judgment  is  affirmed.   All  concur. 


LBWIS  «t  aL  T.  SMITH  et  ol.   (No.  11,0890 

(Kansas  aty  Oonrt  of  Appeals.  MisKinrL 
May  4,  1014.) 

BnPLivnf  (I  12S*)— BiPLBVXir  Bonn  — Dis- 

OBAKOB  OF  SUBEtIK»— AOTB  CONSTXTCrrxno. 
Where  defendant  obtains  a  judgment  in 
replevin  against  plaictiff  and  the  suretleB  on  the 
replevin  bond,  and  accepts  in  payment  thereof  a 
check  signed  by  a  ccNrporatlon  by  plaintiff  as 
president,  and  obtains  tbe  money  thereon,  and 
then  notiOes  the  sureties  that  they  are  released, 
he  thereby  releases  the  sureties,  thoagb  after- 
wards compelled  to  refund  the  moneT  to  the  cor- 
poration, where,  at  the  time  of  the  rendition 
of  the  judgment,  the  plaintiff  was  solvent,  so 
that  the  sureties  could  protect  themselves,  and 
subsequently  he  became  insolvent. 

LEkL  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  H  481-486;  Dec.  Dig.  |  m.*l 

Appeal  from  GlrcuU  Court,  Miller  Goonf^; 
J.  Gi-.  Slate,  Judge. 

Action  by  Emmett  11  Iiewla,  Indlvidnally 
and  as  administrator  of  Uie  Peterle  Drug 
Company,  a  partnership  estate,  against 
George  B.  Smith  and  ottiers.  From  a  Judg- 
ment fbr  dtfendants,  plaintiffs  wpeaL  Af- 
firmed. 

W.  S.  Pope  and  W.  a  Irwin,  both  of  Jef- 
ferson City,  and  W.  S.  StillweU,  of  Tuscum- 
bla,  for  appellants.  L.  N.  Mnsser,  of  Kan- 
sas City,  and  H.  L.  Donnelly,  of  Tnscumbla, 

for  reapondeDts. 


JOHNSON,  J.    In  1908  the  defendant 
G^rge  B.  Smith  prosecuted  an  action  in 
replevin  in  the  circuit  court  of  Miller  county 
against  Bmmett  M.  Lewis,  as  administrator 
of  a  partnership  estate.   Judgment  waa  ren- 
dered against  Smith  and  tbe  sureties  on  Ills 
replevin  bond,  the  present  defendants  Walk- 
er, Koenig,  and  Austin.    Lewis  elected  to 
take  the  value  of  the  property,  whicb  was 
assessed  at  $450,  and  the  judgment  waa  ren- 
dered accordingly  against  Smith  and  blf 
sureties.    On  October  8;  1908,  Smith  gave 
hewiB  a  check  on  a  bank  in  St  Loals  for 
¥463,  the  amount  of  tlie  Jndgment  and  inter- 
est The  check  was  signed,  "St  Louis  Ctoar- 
coal  0<Hnpany,  by  George  B.  Smith,  Pres- 
ident"   Smith  was  the  president  of  that 
company,  and  had  authority  to  draw  clieckjs 
in  the  name  of  the  company, .  but  iiad  no 
authority  to  use  Its  funds  to  pay  hla  in- 
dividual debts.   Plaintiff,  who  la  a  lawyer, 
accepted  the  <dieck  and  deposited  It  for  col- 
lection In  a  bank  in  Miller  county,  and  in  doe 
time  it  was  presoited  to  the  St  Louis  bank 
and  paid.   The  proceeds  cftme  to  tbe  bands 
of  Lewis,  who  accounted  fbr  them  as  admin- 
istrator and  distributed  tbem  under  tbe  or- 
ders of  tbe  probate  court  Lewis  also  satis- 
fied the  jodgmoit  against  Smith  and  his 
suretleB,  and  tbe  sureties  were  informed  that 
tbe  Judgment  had  been  inld  by  Smith,  Uielr 
principal.   At  the  time  they  signed  tbe  re- 
plevin bond,  and  when  Judgment  was  ren- 
dered against  tbem,  Smith  waa  solvent^  and 
tbe  evidence  shows  the  sureties  were  In  posi- 
tion to  protect  themselves  against  loss,  bat. 
relying  upon  the  reported  poymrat  of  the 
Judgment,  ttiey  considered  thanadTes  ab- 
solved from  liability,  and  made  no  efflort  to 
protect  themselves.    Afterward  Smitb  be- 
came insolvent  and  retired  from  the  pres- 
idency of  the  charcoal  company.    His  suc- 
cessor discovered  that  he  had  paid  bis  In- 
dividual debt  out  of  the  funds  of  the  cor- 
poration, and  caused  a  suit  to  be  brougbt  by 
the  corporation  against  Lewis  to  recover  tbe 
proceeds  of  the  check.   This  was  ten  months 
after  Lewis  had  cashed  the  check,  and  long 
after  he  had  distributed  its  proceeds  axnong 
the  creditors  of  the  partnership  estate  which 
was  insolvent    The  charcoal  company  lost 
the  suit  In  tbe  circuit  court;  but  on  appeal 
we  reversed  the  judgment  and  remanded  the 
cause,  on  the  ground  that,  since  the  check 
was  drawn  on  the  account  of  the  corporation 
by  the  president  for  the  payment  of  his  in- 
dividual debt  "the  face  of  it  carried  notice 
of  its  Irregular  and  illegal  character,  and, 
if  used  by  the  creditor,  he  runs  'the  risk  of 
being  called  upon  to  restore  it' "  Charcoal 
Co.  V.  Lewis,  154  Mo,  App.  548,  136  S.  W. 
716.   After  remanding  tbe  cause.  Ju^ment 
was  rendered  against  Lewis  In  the  circuit 
court,  and  he  was  thereby  compelled  to  re- 
store tbe  proceeds  of  the  ^eck  to  ttie  char- 
coal company.    He  brought  this  action  in 
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Ute  nature  of  a.  bill  1b  etjuit?  to  set  aside 
thft  aatlafactioB  of  the  Judgment.  After  taear- 
Ing  the  evidence,  t&e  court  rendered  judgment 
for  defendants,  and  plaintiff  appealed. 

The  real  lasoe  in  tbe  case  Is  whether  or 
not  the  acceptance  of  the  check  operated  as 
A  release  of  the  BureUes.  Plaintiff  testlfled 
that  when  he  accepted  the  dkeek  be  knew  of 
1^  infirmity,  and  that  he  did  not  rdease  the 
^dgment  nnttl  after  he  received  the  pro- 
ceeds and  became  satisfied  that  the  corpora- 
tion  would  make  no  point  of  the  misuse  of 
Its  fonds.  We  think  pUdntlff  voluntarily  as- 
sumed all  On  rlak  of  being  caUed  upon  to 
restore  the  money  to  the  corporation,  and 
discharged  the  sureties  whose  character,  as 
sudi,  bad  not  been  altered  by  the  fact  that 
Judgmoit  bad  been  rendered  against  them. 
Rice  T.  Morton,  10  Mo.  264  ;  23  Cye.  1477. 

We  held,  in  Hogan  v.  Kaiser,  113  Mo. 
Apfi.  711,  88  8.  W.  1128,  that  the  mere  ac- 
ceptance by  Uie  credlto'  of  a  worthless  check 
given  by  the  principal  obligor  will  not  dls- 
charge  the  sure  ties  when  it  Is  not  shown  and 
does  not  appear  that  the  sureties  were  in- 
jured. Bank  V.  LiUard,  66  Mo.  App.  676; 
Bank  V.  Danckm^ror,  70  Ma  App.  168.  But 
this  is  not  that  kind  of  caaa  Here  the  cred- 
itor, with  notice  of  the  infirmity  in  the  che<&, 
accepted  it  and  received  and  used  its  pro- 
ceeds, knowing  that  at  some  future  time  he 
mi^t  be  called  upon  to  refund  them.  He 
did  this  without  the  knowledge  or  eonsent 
of  the  sureties^  and  Informed  than  by  re- 
leasing the  judgment  Oiat  he  had  been  fuUy 
paid,  and  by  such  acts  lulled  them  into  a 
feeling  of  aecnrUy.  The  rule  is  well  settled 
tha^  "when  a  creditor  who  knows  that  one 
occupies  the  relation  of  surety  to  the  prin- 
cipal debtor  notifies  suCh  surety  Oiat  the 
debt  is  paid,  or  cancels  the  debt,  the  surety 
being  apprised  thereot  and  In  ctmsequence 
of  such  notice  or  cancellation  changes  his 
situation,  as  by  surrendering  security,  or  re- 
fraining from  taking  security  which  he  could 
have  taken,  and  which  he  otherwise  would 
have  taken,  he  is  discharged."  Bank  v.  LU- 
lard.  66  Mo.  App.  676;  English  v.  Selbert, 
49  Mo.  App.  663 ;  White  v.  Smith,  174  Mo.  loc. 
dt.  206,  73  S.  W.  610 ;  Lakenan  v.  Trust  Co., 
147  Mo.  App.  loc.  clt  58,  126  S.  W.  647.  The 
present  case  falls  under  this  rule,  and  the 
circuit  court  committed  no  error  in  holding 
that  the  sureties  were  discharged. 

Affirmed.  All  concur. 


DAVIS  V.  CBBAMSOL   (Na  11.092.) 
(Kansas  Otty  Oonrt  itf  Appeals.  Missouri. 
May  4,  1014.) 
1.  Jvemcsa  or  ram  Peaci  (M  S6*)—JufciBDxc- 

TXON— AcnONB  INVOI'VINO  TTTU  TO  BBAL 
Pbopebtt. 

An  action  by  a  vendee  to  recover  of  a  ven- 
dor a  payment  on  the  purchase  money  accord- 
ing to  a  contract  of  sale  between  than,  which 
the  vendor  hsd  abandoned,  did  not  invtdve  the 


title  to  real  estate,  and  heoos  Uw  justlos  eonrt 

bad  jorladiction. 

[Gd.  Note.— For  other  cases,  see  Justices  of 
ti^^  Peace,  Cent  Dig.  H  83-07;  Dec.  Dig.  | 

2.  IirraBBST  (I  66*)— RnOOVKBT— AZXBGATIOnB 

AS  TO  InTXBEBT. 

When  interest  is  not  asked  in  the  petition, 
none  should  be  assessed— not  even  from  tbe  date 
of  tbe  initittttion  ot  the  suit 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  1 147;  Dec.  Dig.  |  66.*] 

Appeal  from  Circuit  Court,  Maries  County; 
X  G.  Slate,  Jadg& 

Action  by  Edwin  Davis  against  T.  J. 
Creamer.  From  a  judgment  for  plaintiff,  de* 
fendant  appeals.  Affirmed,  on  condition. 

W>  S.  Pope,  of  Jefferson  City,  and  John 
TerrlU,  of  Vienna,  for  appellant  Leslie  B. 
Hutchison,  of  Vienna,  and  John  A.  Watson, 
of  Bolla,  for  respondent 

JOHNSON  J.  Ilila  snlt  was  begun  in  a 
Jnstlee  court  to  recover  Qa  mm  of  9100  plain- 
tiff alleges  he  paid  on  tbe  purchase  price  of  a 
farm  defendant  sold  him  and  afterward  re- 
fused to  convey.  A  trial  in  the  drcnit  court, 
where  Hie  cause  was  talraa  by  appeal,  reeult- 
ed  in  a  verdict  and  judgment  for  plaintiff,  and 
defendant  appealed. 

In  September,  1012,  the  parties  entered  in- 
to an  oral  contract,  by  the  terms  of  which 
defendant  sold  a  farm  in  Maries  county  to 
plaintiff  for  $6,000,  and  agreed  to  execute 
and  deliver  a  deed  conveying  the  fee-simple 
title  and  to  give  possession  of  the  farm  to 
plaintiff  on  or  before  the  1st  day  of  the  fol- 
lowing January.  Plaintiff  agreed  to  pay  $100 
of  the  purchase  price  at  once,  and  the  re- 
mainder of  $6,900  when  the  deed  was  deliv- 
ered and  possession  of  tbe  land  given.  The 
initial  payment  was  made  as  agreed,  but  be- 
fore tbe  date  fixed  for  the  consummation  of 
the  sale  defendant  informed  plaintiff  of  his 
purpose  to  abandon  the  contract  unless  plain- 
tiff would  agree  to  a  substantial  alteration 
of  its  terms.  The  parties  do  not  agree  about 
the  substance  of  the  proposed  modification. 
Defendant  states  he  demanded  a  further  pay- 
ment on  the  purchase  price,  while  plaintiff  in- 
sists that  he  demanded  a  lai^er  price  for  tbe 
farm.  Plaintiff  refused  to  alter  the  contract, 
demanded  the  return  of  the  down  payment, 
and,  on  tbe  refusal  of  that  demand,  began 
this  suit 

[1,  2]  Defendant  is  in  error  in  the  view  that 
the  action  did  not  fall  within  the  jurlsdictitm 
of  a  justice  court  because  It  Involved  title  to 
real  estate,  Tbe  same  point  was  before  ns  in 
Adams  V.  Ellis,  86  Mo.  App.  343.  We  hekl 
tbe  suit  was  "to  recover  money  paid  on  a 
contract  which  defendant  is  dialled  with 
abandoning.  The  fact  that  it  was  necessary 
to  prove  that  .defendant  had  sold  the  land 
to  another  did  not  involve  a  question  of  title. 
It  was  mer^  a  matter  of  evldrace  in  proof 
of  a  fact"  ^nie  action  is  for  mon^  had  and 
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received,  and  the  proof  of  defendant  dlscloB- 
es  a  lack  of  even  a  semMance  of  an  excuse 
for  keeping  the  money  whtch  was  paid  to  him 
pniBoant  to  the  oral  contract  He  admits 
he  refused  to  carry  out  the  terms  of  tliat  con- 
tract, and  It  la  too  plain  for  argument  that  he 
eonld  not  repudiate  the  contract  and  still  be 
entllled  to  retain  Its  fruits.  The  demurrer 
to  evidence  was  properly  overruled.  No 
error  is  found  in  the  Instructlona,  except  In 
one  particular;  L  e.,  no  claim  of  Interest  was 
made  In  ttie  petition,  but  the  instructions  an- 
diorized  the  assessment  of  interest  from  the 
date  of  demand,  and  lutere^  was  allowed  In 
the  verdict  and  Judgment.  This  was  error. 
Where  interest  is  not  asked  In  the  petltlfm, 
none  should  be  assessed — ^not  even  from  the 
date  of  tile  institution  of  the  suit  Van  Riper 
V.  Morton,  61  Mo.  App^  440;  Shot^ley  v. 
Fisdier,  21  Ho.  AiV' Counsel  for  iidalntlff 
confess  the  error,  and  offer  in  thdr  brief  to 
file  a  r^lttltur  of  the  amount  of  the  interest 
This  ma7  be  donew  Shockley  v.  Fischer,  supra. 

On  amditlon  that  a  remittitur  of  the  inter- 
eat  be  filed  within  ten  days,  the  Judgment  will 
be  affirmed;  otherwise  it  wiU  be  reversed, 
and  the  cause  remanded.  All  ooneur. 


TRIMBIiB  et  al.  v.  STAMPER.   (No.  10,40&) 
(EsDsas  City  Court  of  Appeals.  Missouri. 
May  4,  1914.) 

1.  Statutes  (8  289*)— Of  Sistee  States— 
Pboof. 

The  statutes  of  a  uater  state  must  be 
proved  as  prescribed  by  Rev.  St.  1009,  $8  6281, 
o282,  by  ue  printed  statute  books  of  toe  sjs- 
ter  state,  and  parol  proof  of  a  statute  of  a  sis- 
ter state  ia  inadmisBible. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §S  389,  390;   Dec.  Dig.  S  289.*] 

2.  Judgment  (8  942*)— Fobbion  Jusquent— 
Action  Thebeon. 

A  plaintiff,  suing  on  a  foreign  Judgment  ren- 
dered by  a  statutory  court  of  limited  gurisdic- 
don,  must,  where  defendant  pleads  the  in- 
validity of  the  judgment,  show  that  the  court 
of  the  sister  state  had  jurisdiction  of  the  sub- 
ject-matter and  of  the  person  of  defendant,  and, 
until  be  does  so.  the  judgment  is  not  entitled  to 
full  faith  and  credit 

{Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  5  1781 ;  Dec.  Dig.  §  942.*] 

Appeal  from  <Mrcnit  Court  Platte  County; 
Alonzo  D.  Bumes,  Judge. 

Action  by  N.  H.  Trimble  and  another,  part- 
ners, as  Trimble  Brothers,  against  J.  O. 
Stamper.  From  a  judgment  for  defendant, 
plaintiefs  appeal.  Affirmed, 

A.  D.  Gresham,  of  Platte  City,  and  R.  A. 
t^les,  of  Mt  Sterling,  Ky.,  for  appellants. 
Wilson  &  Wilson,  of  Platte  City,  and  Hughes 
it  Whltsett,  of  Kansas  City,  for  respondent 

TRIMBLE,  J.  PlalntifF  sued  upon  a  for- 
'elfV  judgment  The  transcript  thereof  dis- 
closes that  the  Judgment  purports  to  have 
bew  rendered  by  the  Montgomery  quarterly 
court  of  Monl^omery  count?.  Ey.  Defendant 


pleaded  that  the  judgment  was  invalid ;  that 
it  was  obtained  by  fraud;  that  defendant 
had  a  good  d^ense  thereto,  but  had  been  pr^ 
vented  from  presenting  the  same  tiironsb 
fraud  end  dec^L  No  AttMk.  or  objectioD 
was  made  to  this  defense.  A  rqply  was  filed 
denying  these  allegations,  a  jury  was  waived, 
and  the  cause  was  tried  by  the  oourt  Plain- 
tiffs introduced  the  transcript  of  the  Judg- 
ment and  rested.  Tbeteapon  defsodant,  witb- 
out  objection.  Introduced  hie  tesdmosy  In 
support  of  the  issues  raised  by  Oie  answer, 
and  plaintiffs  offered  testlnumy  In  rebnttaL 
Tlie  oourt  found  for  defendant  No  dedsn- 
tloais  of  law  nor  findings  of  fact  were  adted 
or  glv^. 

[1,2]  Defendant  is  a  resident  of  Platle 
county,  Mo.  The  foreign  Judgment  purported 
to  have  been  rendered  by  the  Moutgomeiy 
quarterly  court  Eentutiiy  is  a  common>law 
state,  and  aui^  court  must  be  a  statutory 
court,  and  not  a  common-law  court  cX  general 
JuriBdlcdon.  Being  a  statutory  court,  Its 
Jorisdlction  is  limited  and  defined  by  tiie 
■Utnte  creating  it  There  was  no  proof  of 
such  statute,  nor  of  the  Jurisdiction  of  said 
court  Oral  proof  was  offered,  but  ttds  vu 
ex<9uded  by  tiie  court  The  statutes  of  an- 
other slate  cannot  be  proved  in  this  maoDer. 
BecUons  S281,  6282,  B.  S.  Ma  1900.  The 
statnto  sltould  b«  introduced.  Smith  v.  Aolt- 
man,  120  Mo.  App.  462,  86  B.  W.  1034;  Lee 
V.  Railroad,  19tf  Ha  400;  82  8;  W.  614.  It 
was  incumbent  upon  plaintiffs  to  show,  not 
only  that  a  Judgment  was  rendered  in  that 
coiut,  but  that  said  court  had  Jurisdiction 
of  the  subject-matter  and  of  the  person  of 
the  defendant  The  Jodgment  of  a  foreign 
court  of  statutory  limited  Jurisdiction  Is  not 
entitled  to.  full  faith  and  oedtt  unless  ttaew 
matters  are  shown.  Thomas  v.  Bobbisoa,  3 
Wend.  (M.  y.)  267;  Edley  v.  Kelley.  161 
Mass.  Ill,  loc.  dt  117,  86  N.  a  837,  25  L 
R.  A.  806,  42  Am.  8t  Rep.  388;  BofhelnMr 
V.  Losen,  24  Mo.  App.  6S2,  loc  dt  660.  Tlw 
tact  was  overlooked  that  the  Judgmcait  va 
rendered  by  a  foreign  court  of  inferiw.stat- 
utoty  Jurisdiction  not  proceeding  aooordlns 
to  the  course  of  the  common  law.  In  sudi 
case  nothing  can  be  presumed  in  Its  favor. 
A  reading  of  the  transcr^  discloses  tbat 
jurisdiction  of  the  person  does  not  afflnna' 
tlvely  appear  on  the  face  of  the  record. 

There  are  other  reasons  why  the  Jndgmeot 
of  the  trial  court  should  be  afDrmed,  bnt  the 
forgoing  are  sufflcioit  Its  affirmance  la 
ther^ore  ordered.  All  otmcur. 


LINDSAY  V.  SMITa    (Na  10.019.) 

(Kansas  City  Court  of  Appeals.  Miasoori. 
March  2,  1914.   Rehearing  Denied 

April  6,  1014.) 

1.  Appeai.  Awn  Ebkob  rt  1054*>— Qusstiosa 
Review ABLE^—RiTLiKas  on  Evidence. 
Where  evidence  was  admisslUeon  ooecaiur 
of  action  alleged  in  the  petition,  bnt  the  (w>rt 
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tryinit  Ac  cue  irtdiont  a  jor;  Icnored  the  eri- 
dence  in  detennlDJiif  the  other  mum  of  action 
alleged,  the  adminion  of  the  evidence  was  not 

prejudicial. 

tEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  4185.  ;  Dec  Dig.  | 
1054.*] 

2.  DsxvB  (i  112*)— De80K[ption»— Bbfbbehcb 

TO  Maps  ob  Puts. 

A  reference  to  a  map  or  plat  in  the  de- 
scription of  a  lot  conveyed  incorporates  the  map 
or  plat  in  the  deed. 

[Ed.  Note.— For  other  eases,  see  Deedi,  Gent 
Dig.  B  323,  S24;  Oea  Die.  |  112.*} 

S.  YBNOOB  AKD  POBCBA8BB  (jt  343*)~-RBPBS- 
8ENTATI0R8  AS  TO  QUANTITT  OF  BEAL  BS' 

TATE  Sold, 

A  purchaser  of  a  lot  from  a  vendor,  who 
has  made  and  recorded  a  plat,  as  required  by 
Rev.  St  1909,  f  10,290,  requiring  one  platting 
land  to  make  out  an  accurate  map  thereof,  set- 
ting forth  the  parcels  by  boundaries,  course,  and 
extent,  may  rely  on  the  correctness  of  tbe  re- 
corded pLat  and  assume  as  true  tbe  facts  recited 
therein  as  to  the  boundaries  and  size  of  the 
lots,  and  statements  therein  of  dimensions  are 
covenants  of  warranties,  and  in  case  of  a  short- 
age the  purchaser  may  recover  therefor. 

[Ed.  Note.— For  other  eases,  see  Voidor  and 
Purchaser,  Cent  Dig.  U  1028-1029;  Dee.  Dig. 
1  343.*] 

Appeal  t«m  Clrcnit  Gonrt,  Boone  Conaty; 
David  H.  Harris,  Judge. 

Action  b7  D.  T.  Lindsay  against  F.  W. 
Smith.  Prom  a  judgment  for  plaintiff,  de- 
fendant aNieals.  Afflnned. 

McBaine  &  Clark,  of  Columbia,  for  appel- 
lant Harris  ft  Flnley,  of  Columbia,  for 
respondent 

JOHNSON,  J.  Plaintiff  sued  to  recover 
damages  for  an  alleged  defldeuey  In  tbe  area 
of  land  defendant  conveyed  to  him  by  war- 
ranty deed.  Tbe  cause  pleaded  in  tbe  first 
count 'Of  the  petition  is  a  breach  of  warranty, 
and  in  tbe  second  false  and  fraudulent  repre- 
sentations respecting  tbe  acreage  of  the  tract 
A  jury  was  waived,  and,  after  bearing  the 
evidence,  the  court  found  for  plaintiff  on 
the  first  count  and  for  the  defendant  on  the 
sec-oud.  Judgment  was  rendered  accordingly, 
and  defendant  appealed.  The  Judgment  Is 
founded  on  the  con<duslon  that  the  land  was 
warranted  in  tbe  deed  to  contain  19%  acres, 
while,  in  fact  It  fell  2  acres  short. 

Tbe  land  in  Question  Is  part  of  a  larger 
tract  platted  by  defendant  as  an  addition 
to  tiie  dty  of  Columbia  under  tbe  name  of 
"F.  W.  Smith's  subdivision  of  part  of  south- 
west quarter  of  section  14,  township  48,  range 
13."  The  plat  filed  August  9,  1910,  was 
made,  a<toowledged,  and  filed  by  defendant 
in  accordance  with  tlie  prorlalons  of  chapter 
97,  Rev.  Stat  1900,  and  purported  to  give  an 
accurate  map  of  tbe  addition,  "partlculaiiy 
setting  forth  and  describing :  First,  all  par- 
cels of  gnnmd  wldiln  the  addition  reserved 
for  public  parposes  by  their  boundaries, 
course,  and  extent;  and,  second,  all  lots  for 
sale  by  numberB,  and  their  precise  length  and 
width."    Thirty-seven  lots  are  shown,  and 


their  'respective  poaltlona,  dimensions,  and 
areas  are  given.  Our  concern  Is  with  lots 
one  (1)  and  fifteen  <1{9  which,  together,  oc- 
cupy the  entire  north  end  of  the  addition 
to  a  width  of  ai^roxlmately  7  chains.  Lot 
one  (1)  Is  In  the  northeast  comer  of  tbe  ad- 
dition, and  la  stated  to  contain  6.5  acres, 
and  to  be  bounded  by  lines  of  the  following 
respective  lengths:  On  the  east  7.10  chains; 
on  the  north  8.63  chains;  on  the  west-  7 
chains;  and  on  tbe  south  9.5P  chains.  Im- 
mediately west  is  lot  fifteen  (16),  stated  on 
the  plat  to  contain  13^  acres.  Tbe  lengths 
of  the  boundaries  of  this  lot  are  also  shown, 
and  It  may  be  said  that  the  stated  dimen- 
sions of  both  lots  Indicate  a  total  area  of 
19%  acres.  The  only  monument  shown  on 
the  map  or  referred  to  in  the  appended 
description  is  tbe  center  of  the  section,  from 
which  point  the  survey  was  b^^un.  With  tbe 
exception  of  tbe  south  end  of  the  west  bound- 
ary, the  addition  Is  shown  to  be  surrounded 
by  streets  or  roads.  A  street  just  south  of 
lot  one  (1)  penetrates  the  addition  from  the 
east  a  distance  of  10  chains  or  more,  turns 
south,  and  continues  on  to  the  south  bound- 
ary, where  it  enters  one  of  tbe  mentioned 
roads. 

Following  the  platting  of  the  addition,  de- 
fendant on  January  7,  1911,  entered  into  a 
written  contract  with  plaintiff,  by  the  terms 
of  which  he  sold  and  conveyed  the  lots  in 
controversy  for  the  consideration  of  f4,250. 
Tbe  description  in  tbe  contract  was  "lots 
Noa.  one  <1)  and  fifteen  (IS)  of  F.  W.  Smith's 
subdivision  of  pert  of  southwest  quarter  of 
section  fourteen  (14),  toWnsblp  fort^-eigbt 
(48),  range  thirteen  (18)  went,  containing  In 
all  20  acres." 

It  will  be  observed  that  the  agreed  consid- 
eration was  at  the  rate  of  per  acre. 
In  a  letter  accompanying  the  delivery  of  the 
abstract  of  title,  defendant  spoke  of  having 
discovered  that  tbe  tract  contained  19% 
acres,  instead  of  20  acres,  as  stated  In  the 
contract  and  said:  "We  will  adjust  this 
when  we  settle."  Afterward  defendant  ex- 
ecuted, acknowledged,  and  delivered  to  idaln- 
tiff  a  general  warranty  deed,  in  whltdi,  for 
an  expressed  omalderatlon  of  ¥6,000,  he  con- 
veyed the  title  to  the  lots  described  in  tbe  deed 
as  "lots  one  (1)  and  fifteen  (15)  of  F.  W. 
Smith's  subdivision  of  part  of  southwest 
quarter  of  section  fourteen  (14),  township 
forty-eight  (48),  range  thirteen  (13)  west 
same  appears  of  record  in  the  office  of  re* 
corder  of  deeds  in  and  for  Boone  county, 
Mlssonri." 

The  actual  consideration  paid  by  plaintiff 
was  ¥4,196.87,  or  at  tbe  rate  of  f212.S0  per 
acre  for  a  tract  containing  19%  acres.  After- 
ward plaintiff  had  tbe  lots  surveyed,  and  In- 
ftccnrades  were  discovered  In  the  dimensions 
shown  on  the  plat  which  reduced  their  actual 
area  to  a  fraction  less  than  17%  acres.  The 
court,  however,  put  the  shortage  at  2  acres. 
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and  awarded  dam^iee  on  a  TalnaUon  of  |212.- 
60  per  acre. 

[1]  We  are  IndeMed  to  counsel  for  briefs 
«nd  arcnmentB  presenting  the  leopectlTe  po* 
tfitiona  and  contentions  of  the  partlee  with 
Hinsnlar  eleantesB  and  abUltr-  PlaintUC  con- 
cedes  the  point  of  defendant  that  as  to  the 
cause  on  which  the  Judgment  was  recovered 
— L  a  bieadi  of  warranty— flie  evidence  of 
^or  or  .contemporaneons  oral  or  written 
agreements  was  inadmlsaibl^  since  sndi 
agreements  became  merged  in  ttie  deed  ^ich 
most  be  accepted  as  the  final  and  eradnelTe 
contract  between  the  partlea.  Hendricks  v. 
VlTion,  118  Mo.  App.  417,  M  &  W.  818,  and 
cases  dted.  But  the  evidence  against  which 
the  point  is  directed  was  relevant  to  the  caose 
pleaded  In  the  second  count,  was  properi^ 
admitted  at  a  time  when  that  cause  was  un- 
der Judldal  inquiry,  and.  sinee  it  appears 
that  the  court  Ignored  it  In  soItIi:^  the  lesues 
lUTolTed  In  the  first  county  its  admission  can- 
not be  r^arded  as  prejudldal  to  any  zl^t 
of  defendant. 

It}  Point  Is  made  by  d^ndant  and  con- 
ceded by  his  adversary  "that  reference  to  a 
map  or  plat  in  the  desci^tton  of  a  lot  or 
tract  of  ground  Incorporates  such  map  or 
plat  hi  the  deed"— citing  Shelton  ft  Heather^ 
ly  V.  Mamvln,  16  Mo.  124;  Dolde  v.  Vodlcka, 
40  Mo.  98;  Nichols  v.  Furniture  Gow,  100 
Mich.  280.  58  N.  W.  lOB;  Bank  v.  Stewart, 
93  Va.  44T,  26  a  B.  64S;  Quade  v.  PlUard. 
IBS  Iowa,  850,  m  N.  W.  646;  BaUroed  v. 
Antalics.  81  N.  J.  Law,  686,  80  AO.  469; 
Nenmelster  v.  Ooddard,  125  Wis.  82,  103  N. 
W.  241.  Other  points  made  by  defendant 
and  conceded  by  plalntUf  thus  are  stated  In 
the  brief  of  the  latter :  "Where  a  descr^tlon 
In  a  deed  contains  a  statement  of  quantity. 
oourseSf  and  distances  and  monuments,  in 
case  of  a  conflict,  the  monuments  will  con- 
trol, and  in  such  case  proof  that  distances  or 
quantltiea  are  short  does  not  prove  that  the 
grantee  does  not  get  what  his  deed  calls  for. 
Where  the  description  in  a  deed  shows  a 
sale  in  gross,  and  the  grantee  gets  all  the 
land  called  for,  there  Is  no  warranty  of  quan- 
ti^  in  the  absence  of  a  special  warranty, 
even  though  the  quantity  stated  Is  not  con- 
tained in  the  land  actually  described.  Where 
land  is  described  as  bounded  by  tlie  lands  of 
others,  as  called  for  In  such  description,  the 
lines  of  the  land  of  the  adjoining  owners  will 
control  a  call  for  distance  or  quantity.  We 
admit  the  correctness  of  the  ruling  in  the 
case  of  Hondrlcks  v.  Vivlon,  118  Mo.  App. 
417,  94  S.  W.  318,  to  the  effect  that,  where  a 
description  is  by  metes  and  bounds,  by  sec- 
tions, or  quarter  sections,  according  to  gov- 
ernment surrey,  followed  by  the  number  of 
acres,  the  description  controls,  and  an  erro- 
neous statement  of  the  number  of  acres  In 
the  land  conveyed  does  not  constitute  a 
breach  of  warranty.  We  also  agree  with 
counsel  for  appellant  in  the  following  state- 
ment: We  concede  that  if  the  deed  describ- 
ed actually,  or  by  referenoe  (whl^  Is  the 


same  thhig),  a  tract  of  land  or  lots  that 
plaintifl  did  not  ge^  there  has  beea  a 
breadi  of  warranty.'  And  this  appeal  tiar- 
Ing  to  do  with  the  first  count  of  the  petition 
only,  which  la  an  actlim  at  law  fOr  brea<di  of 
warranty,  we  Uhewlse  agree  that  'plalntUTs 
rfgbta  must  be  determined  by  the  deed  to  tlie 
land  In  question.'  **  These  concessions  of  le- 
gal .pn^sltlons  proceed  £rom  a  proper  view 
of  the  law,  and  reduce  the  datable  ground 
of  ttie  case  to  a  very  nazmw  compass. 

Taking  the  deed  and  tlie  recorded  plat 
wUdi  it  adopts  and  incorporates  as  end>rac- 
Ing  all  of  the  determinative  focta  of  the  case, 
the  final  question  for  our  dedsltm  Is  this: 
Ckmcedlng  for  argument  that  referenee  la 
made  In  those  instruments  to  monuments, 
and  that  ordinarily  boundaries  fixed  by  mon- 
umeots  must  prevail  over  statements  of  dis- 
tances or  quantities,  should  ttiat  rule  obtain 
in  a  case  wfaoe  the  grantor  is  0ie  person 
who  executed  and  filed  the  plat  to  whidi.  ex- 
press r^erenoe  la  made  In  the  deed? 

[S]  Pantphrasing  what  was  said  in  City  of 
Cleveland  v.  Blgelow,  98  Fed.  loc.  cit  219,  39 
C.  G.  A.  47.  it  has  been  the  policy  of  l^cUAa- 
tion  in  this  state  for  many  years  to  enoonx^ 
age  the  making  and  recording  of  plats  for 
cities,  towns,  and  villages,  and  for  additions 
to  such  mnnlclpalitleB.  Section  10,290,  Ber. 
Stat  1909,  requires  that  In  platting  a  d^, 
or  an  addition  thereto,  the  proprietor  **sliall 
cause  to  be  made  out  an  accurate  map  or 
plat  thereof,  particularly  setting  fOrtb  and 
describing :  First,  all  parens  of  ground  with- 
in such  town,  village,  or  addition  reaerved 
for  public  purposes  by  their  boundaries, 
couise,  and  extent,  whether  they  be  intaided 
for  avenues,  streets,  lanes,  alleys,  conunons, 
or  other  public  uses;  and.  sectrnd,  all  lots 
for  sale,  by  numbers,  and  their  predae  Imsth 
and  width."  Tlie  next  section  provides  for 
the  at^owledgment  and  recording  of  the 
plat  by  the  pn^rletmr  and  the  approval  there- 
of by  the  dty. 

These  provisions  impose  on  ttie  proprietor 
in  the  most  positive  terms  the  duty  of  mak- 
ing an  accurate  map  or  plat,  and  among  the 
things  that  must  be  stated  and  accurately 
stated  are  "the  precise  length  and  width"  of 
each  lot  to  be  offered  for  sale.  A  subsequent 
purchaser  of  a  lot  from  a  proprietor  charged 
with  the  performance  of  such  duty  has  a 
right  to  rely  upon  the  fidelity  of  the  recorded 
plat  and  to  assume  as  true  facts  the  law  de- 
mands shall  be  stated  in  the  plat  with  ac- 
curacy. He  is  not  required  to  employ  a  sur- 
veyor to  test  the  accuracy  of  such  conyiat- 
sory  statements.  As  was  well  said  In  Hc- 
Call  V.  Davis,  66  Pa.  481.  94  Am.  Dec  92: 
"It  is  a  most  graceless  answer  on  the  part  of 
the  founder  that  he  (the  purchaser)  might 
have  tested  the  accuracy  of  the  plan  before 
he  bought  To  ask  the  purchaser  of  eadi  lot 
to  survey  a  whole  village  plan  •  •  • 
would  be  to  disappoint  the  expectation  of 
the  founder  himself,  for  he  would  make  but 
few  sales  on  such  tams.  In  such  a  case^  the 
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absence  of  wlUfal  fraud  ob  tbe  part  of  the 
vendor  will  not  relieve  blm  from  tbe  Injury 
bis  mistake  bas  entailed  upon  others." 

Our  own  Supreme  Court  has  settled  the 
question  adversely  to  the  position  of  defend- 
ant in  the  case  of  Whitehead  v.  Atchison,  136 
Mo.  loc.  dt  496,  37  3.  W.  931 :  "Between  the 
purchaser  of  a  lot  and  one  who  promulgates 
a  plat  describing  and  defining  the  lots  there- 
of, the  purchaser  will  not  be  held  at  his  peril 
to  ascertain  whether  or  not  the  plat  agrees 
with  the  original  Burvey  of  the  land  snbdivid- 
ed.  and  platted ;  but  he  is  Justified  In  assum- 
ing that  the  plat  Is  correct,  and  that  the  lot 
or  lots  purchased  by  him  are  of  the  dlmen- 
alons,  and  bounded  by  the  courses  and  di»- 
tancea,  as  Indicated  on  the  plat,  to  which,  for 
particulars,  his  deed  must  refer,  when  the 
lot  number  alone  la  gives  In  the  deed.  Every 
prompting  of  fair  dealing,  as  every  consid- 
eration of  equitable  estoppel,  operates  to 
deny  defendant  the  benefit  of  the  alleged 
secret,  hidden  comer  stones  to  establish  the 
lot  line  betweui  lots  1  and  4  as  against  the 
boundary  indicated  by  the  courses  and  dis- 
tances named  in  the  plat,  as  well  as  in  the 
description  In  the  deeds  afTecting  said  lots, 
referring  to  that  instrument  for  particulars." 

So  in  the  present  case  every  promptli^  of 
fair  dealing,  as  every  consideration  of  equita- 
ble estoppel,  operates  to  deny  defendant  the 
benefit  of  monuments  referred  to  In  the  re- 
corded plat,  to  destroy  and  rob  of  aU  l^al 
si gnlfl canoe  and  effect  statODaitB  of  dimen- 
^ons  and  of  consistent  areas  made  by  the 
proprietor  In  avowed  comidiance  with  a 
most  positive  statutory  mandate.  Such  state- 
ooents  must  be  regarded  as  being  In  the  na- 
ture of  covenants  or  warranties,  instead  of 
ni«e  represoktatlons.  In  legal  effect,  de- 
fendant covenanted  with  his  grantee  that  the 
courses  and  <»)nsequent  areas  of  the  lots  were 
accurately  described  on  the  plat,  and  plain- 
tiff Is  entitled  to  recover  for  the  shortage,  re- 
gardless of  whether  the  errors  were  due  to 
design  or  mistake. 

The  Judgment  is  fttr  the  rl^t  party,  and  Is 
affirmed.  All  concur. 


SALINO  V.  AUBBICAN  GHIOLID  00. 
(No.  0787.) 

(Kansas  City  Court  of  Appeals.  lOssonri. 
Hardi  2.  1914.    On  Rehearing.) 

1.  MaSTKB  and  SEBVAHT  (I  121*)— LUBILITT 

ros  IRJUBIES— Failvu  to  Gvans  Machin- 

XBT. 

Bev.  St.  1909,  f  7S28,  requiring  machinery 
to  be  safely  and  secufely  guarded  when  poRsible, 
does  not  make  tbe  employer  an  insnrer  against 
Injorr,  or  require  that  the  guard  shall  be  such 
as  to  abscdutely  prevent  Injary,  but  only  re- 
quires such  a  guard  as  within  the  bounds  of  rea- 
son wQl  protect  employ^  who  themsdm  are 
using  ordtnary  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  228-^;  De&  Dig.  | 
121.*] 


2.  Harkb  ano  Ssbvant  <|  228*)~Lxabiutt 
roB  IifjnaiBs— CoNTBiBUTOBT  NKauaxncx. 

An  employe  guilty  of  contributory  negli- 
gence cannot  recover  for  injuries  due  to  an  em- 
ployer's failure  to  guard  machinery  as  required 
by  Rev.  St.  1909,  {  782a 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  «70,  671;  Dee.  Dig.  i 
228.*1 

3.  MASTEB  and  SCBVANT  (I  121*)— LlABXUTT 
FOB  INJUBIBB— FaILUBE  TO  GUaBD  MaCHIN- 
BBY— "SumciBKTLT  GUABDED." 

A  rolling  machine  in  the  factory  of  a  manu- 
facturer of  chewing  gum  consisted  of  two  steel 
rollers  and  a  feed  board,  upon  which  sheets 
of  gam  were  placed  preparatory  to  pushing 
them  between  tbe  rolfers.  About  she  inches 
from  tbe  rollers  and  about  one  inch  above  the 
feed  board,  waa  a  guard  or  fender  an  inch  and 
a  balf  wide.  An  Iron  or  steel  hood  came  down 
over  the  rollers  to  within  about  two  inches  of 
tbe  top  of  the  guard.  SM,  tiiat  the  rollers 
were  sufficiently  guarded  within  Bev.  8t  1909, 
S  7828  though  an  employe's  hand  in  some  way 
was  drawn  or  placeo  through  the  opening  be- 
tween the  guard  and  die  hood,  and  between  the 
rollers. 

[Ed.  Note.— 'For  other  cases,' see  Master  and 
Senruit,  Cent  Dig.  {§  228-231;  Dec  Dig.  | 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; B.  B.  Middlebrook,  Judge. 

Action  by  Mary  B.  Baling  against  the 
American  Chide  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Warner,  Dean,  McLeod  &  Langworthy,  of 
Knnsas  City,  for  appellant.  Bird  &  Pope, 
of  Kansas  City,  for  respondent 

ELLISON,  P.  J.  Plalnturs  action  Is  for 
injury  received  by  having  her  fingers  and 
hand  partially  crushed  by  a  machine  belong- 
ing to  defradant,  and  which  she  was  operat- 
ing in  the  performance  of  her  duty  as  one  of 
Its  employes.  She  recovered  Judgment  in  the 
circuit  court 

Defendant's  business  was  the  manufactare 
of  chewing  gum.  The  ingredients  compos- 
ing the  gum  were  cooked  until  it  came  to  a 
certain  consistency,  when  It  was  cooled,  di- 
vided into  seven-pound  lumps,  and  then 
kneaded  something  after  the  manner  of 
dough  In  the  making  of  bread,  except  that 
powdered  sugar  was  used  instead  of  flour. 
After  being  kneaded,  it  was  pressed  by  a 
machine  into  cakes  about  six  by  eight  Inches 
and  one  inch  thick.  These  cakes  were  then 
turned  over  to  female  employes  who  operat- 
ed several  machines  which  roll  the  cakes 
down  to  the  proper  thlcknesa  for  the  market 
After  being  rolled,  the  gum  la  marked,  dried, 
broken  Into  sizes,  and  then  wrapped  as  found 
when  sold  at  retail. 

One  of  these  rolling  machines  was  operated 
by  plaintiff.  It  consisted  of  two  steel  roll- 
ers (operated  by  a  belt  and  pulley)  revolving 
togetho-  so  as  to  draw  the  cake  or  sheet  of 
gum  between  them,  thus  rolling  and  thin- 
ning It  down  by  spreading  and  lengthening 
it  These  Tollen  were  subject  to  adjnst- 
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ment  by  turning  a  small  wheel  at  the  end,  so 
that,  when  the  cake  or  sheet,  one  Inch  thick, 
went  through  the  first  time,  the  rollers  were 
broaeht  closer  together,  and  the  process  re- 
peated to  the  fifth  rolling,  when  the  requisite 
thinness  would  be  obtained.  There  was  a 
feed  board  upon  which  these  sheets  would  be 
placed  by  the  operator  preparatory  to  push- 
ing them  forward  with  her  left  hand  to  be 
caught  by  the  rollers.  Parallel  with  the 
rollers,  and  about  six  Inches  In  front  of  them, 
was  a  metal  guard  or  fender,  an  inch  and  a 
half  wide  and  a  little  more  than  an  Inch 
above  the  feed  board.  An  Iron  or  steel  hood 
came  down  over  the  rollers  to  within  about 
two  inches  of  the  top  of  this  gnard,  thus  leav- 
ing that  space  between  the  hood  and  the 
guard,  tbrouiil  which  one,  by  stooping,  could 
loofc  in  at  the  rollers  and  could  observe  the 
movement  of  the  sheets  of  gnm,  and  through 
which  plalntlfl  says  her  hand  passed  to  the 
rollers. 

She  bad  been  engaged  at  this  work,  with- 
out trouble,  for  near  five  months  and  on  the 
day  of  her  Injury  some  sheets  or  cakes  had 
been  turned  over  to  her  for  thinning  down 
through  the  pressure  of  the  rollers  She  testi- 
fied that  the  cme  She  took  np  was  too  soft  for 
proper  manlpulatiott  through  the  rollers,  and 
that  it  bad  a  lump  near  the  eoA  wiAcix  some- 
wlut  obstructed  her  pushing  It  under  the 
guard  towards  the  rollers,  that  in  her  effort 
to  push  it  along  her  hand  sunk  into  it  to  some 
extent,  when  it  suddenly  was  caught  by  the 
rollers  and  Jerked  forward,  carrying  her 
hand  m:ain8t  the  guard  and  over  it,  through 
the  space  between  It  and  the  bood  and  into 
the  rollers,  crushing  it. 

That  the  Injury  could  have  occnned  in  the 
way  testified  to  by  plaintiff  challenges  one's 
belief.  How  her  band,  resting  upon  the  sheet 
of  gum,  pressing  it  forward  under  the  gnard 
where  It  seemed  to  be  obstructed,  eouM  be 
Jerked  against  the  iron  guard  and  tiien,  fin- 
gers foremost  and  straight  out,  over  the 
guard,  and  through  the  narrow  space  be* 
tween  Qie  guard  and  the  protecting  hood, 
straight  ahead  six  Inches  to  the  rollers, 
Is  scarcely  wittiin  the  bounds  of  reason. 
This  need  not  imply  that  plaintiff  purposely 
misstated  the  occurrence.  The  sudden  move- 
ment of  the  gum  she  says  Jerked  her  hand 
against  tb»  guard.  It  might  be  that  in  nerv- 
ous fright  she  ran  her  band  In  tbe  space  to- 
ward the  rollers.  But  how  her  band,  flat 
on  the  fiat  surface  of  tbe  gum,  could,  after 
being  Jerked  against  the  protecUiq;  guard, 
leap  the  guard  and  go  on  over  between  tbe 
gnard  and  hood  stk  Inches  bey^md,  is  difficult 
to  comprehend.  But,  as  our  dedslon  is  not 
to  be  based  on  these  suggestlonB,  we  will  not 
pursue  them  further. 

[1, 21  The  charge  is  ttOLt  the  rollen  were 
not  guarded  under  ttie  terms  of  section  7828, 
B.  8.  1909,  wherein  it  is  reaulred  tbat  ma- 
chinery "shall  be  safely  and  securely  guard- 
ed" when  possible,  and,  when  that  cannot  be 
donsh  "tbea  notice  of  its  danger  shall  be 


conspicuously  posted."  This  statute  does 
not  require  that  the  gnard  shall  be  such  tbat 
an  Injury  absolutely  oould  not  happen.  Tbe 
nature  of  the  machine  and  Its  surronndinss 
where  used,  the  use  to  which  it  is  put,  etc. 
will  detennlne  what  an  intelligent,  carefol. 
and  prudent  man  would  do  in  guarding  lils 
machinery  and  protecting  bis  employ^R. 
While  the  statute  makes  It  negligence  per 
se  for  the  proprietor  not  to  have  the  soard 
when  possible,  or  a  notice  when  not.  It 
does  not  contemplate  that  he  shall  be  an 
insurer  against  injury.  He  must  construct 
or  procure  such  guard  as,  within  tbe  bounds 
of  reason,  wilt  protect  his  empl<^£s  wbo 
themselves  are  using  ordinary  care,  tor.  If 
they  are  guilty  of  contributory  negligence, 
the^  cannot  recover.  Simpson  t.  Wltt»  Iron 
Works  Co.,  249  Mo.  376, 1S6  S.  W.  810;  Ixtre 
V.  American  Mfg.  Co..  160  Uo.  608,  61  S.  W. 
678;  Millsap  T.  Beggs.  122  Mo.  App.  1,  97 
S.  W.  956. 

[I]  The  evidence  in  the  case  abows  that 
these  rollers  were  so  guarded  and  so  secure- 
ly protected  from  outside  contact  as  to  render 
an  aoddent  to  an  emplmrfi  well-nigh  impos- 
sible. Tlie  guard  bar  extended  across  tlie 
feed  board  slightly  more  than  an  tnsii  above 
it,  and  six  inches  out  in  front  of  tbe  rollers. 
BO  that  one  pushing  tbe  gnm  under  conid 
not  possibly  get  her  fingers  can^t  tn  tbe 
rollers  by  that  act.  Then  tbe  steel  hood 
rounded  over  the  rollers,  coming  down  sir 
indies  out  In  front  of  them  to  within  two 
Inches  of  closing  on  top  <tf  the  guaM.  Thns 
they  we»  entirely  boused  or  cloeed  in  except 
for  this  small  spaee.  It  seems  to  us  that  de- 
fendant. Instead '(tf  being  condonned  for  neg- 
lect in  guarding  tbe  machine,  Aould  be 
commended  for  its  secniity  against  any  ac- 
cident within  the  range  of  probalrility. 

Tbe  Judgment  abould  be  reversed.  AH 
concur. 

On  Behearing. 

TRIMBLE,  J.  A  motion  tor  rehearing 
was  nutained  in  tbe  above  case,  and  It  has 
been  ^aln  argued  and  submitted  and  Oior- 
oughly  and  carefully  considered  in  all  of  Its 
phases  and  Iwarlngs.  A  re-examination  of 
tbe  case,  however,  convinces  us  more  strongly 
than  ever  that,  as  a  matter  of  law,  plaintiff 
is  not  entitled  to  recover.  The  foregoing 
opinion  by  BLUSON,  P.  J.,  states  the  facts 
and  expresses  tbe  views  of  like  court  so  dear- 
ly that  It  is  unnecessary  to  write  anotbw 
opinion  herein. 

It  may  be  proper,  however,  to  say  that  we 
have  given  careful  heed  to  the  complaint 
made  by  plaintiff  that  the  madilne  which, 
by  st^laUon  of  parties,  was  considered  at 
both  arguments  of  tbe  case  and  tiered  in 
evidence  at  tbe  trial  was  not  the  same  ma- 
chine plaintiff  used,  or  was  not  In  the  same 
condition  as  at  tba  time  of  the  accident. 
But  unquestionably  It  was  tbe  same  machine 
and,  even  If  there  had  been  tbe  difference 
plaintiff  contends  ttlere  waa,  It  would  not 
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bare  beoi  sufBdeut  to  have  omiTictod  the 
deCnidant  of  a  TiolaUai  of  the  statute  by 
reason  of  a  fiLllure  to  guard.  The  statute 
was  fuUy  complied  with,  and,  vbm  that  la 
done,  d^endant  must  ziot  be  held  liable. 

The  former  opinion  la  adhered  to,  and  the 
Jadgmeut  la  reversed.  All  concur. 


HIGBEB  r.  WBSTEBN  UNION  TKLB- 
ORAFH  CO.  (No. 

(Kansas  Citr  Court  of  Appeals.  Miaaourt 
April  C  1914.    Behearinc  Oanied 
May  *,  1914.) 

1  Tkleobafbs  and  Telephonu  (I  78^— Db- 

LAT  IN  DbLIVEBT— STATUTOET  PeNALTT. 
Tbe  sender  of  a  telegram  ia  entitled  to  re- 
cover the  penalty  imposed  by  Hev.  St  1909,  I 
3330,  for  delay  in  a  telegram  message,  the 
charges  on  wfalch  bed  been  prepaid,  where  the 
message  contained  the  word  "alright"  written 
SB  one  word  and  counted  as  such  by  defeiidanf  a 
agent  in  estimating  the  charges,  since,  if  It 
should  have  been  -counted  as  two  words,  the 
spent  waa  acting  within  the  seope  ot  hia  author- 
ity in  determining  the  chargea  and  the  com- 
pany is  bound  by  his  act,  in  the  absence  of  in- 
tent of  the  sender  to  defrand. 

IBd.  Note.— Vor  other  cases,  see  Telegrapha 
and  Tptepbones,  Cent  Dig.  H  79-81;  Dec  Dig. 
I  78.»1 

i  Teleobafhb  ard  Telephonbs  (I  83*)  — 

Chabges— ArxnoMTT  op  Agent. 

The  mle  that  a  railroad  company  ia  enti- 
tled to  recover  the  rate  of  freight  posted  with 
the  Interstate  Commerce  Commission,  even 
thou^  its  agent  iurreed  to  accept  a  less  rate, 
does  not  apply  to  a  charge  made  by  the  agent 
of  a  telegraph  company  for  a  telegram. 

[Ed.  Note.~For  other  casea,  see  Telegrapha 
and  Telephones,  Cent.  Dig.  S  21;   Dec.  Dig.  | 

Appeal  from  Circuit  Court,  Adair  County ; 
C.  D.  Stuart,  Judge. 

Action  by  Paul  D.  Hlgbee  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  tbe  plalntUf,  and  defendant  ap- 
peals. Affirmed. 

Fred  8.  Hudson,  of  CbllUcothe,  for  appel< 
lant  HMjbee  ft  Bfills,  <tf  KlrksrlUe,  tor  re- 
spondent. 

ELLISON,  P.  J.  PlalntUTs  action  was  In- 
sUtnted  to  recoTer  of  the  defendant  tele* 
graph  company  the  statutory  penalty  of  fSOO 
for  failure  to  deliver  a  telegram  to  ttie  per- 
son to  whom  plaintiff  addressed  It.  The  an- 
swer was  a  general  denial.  He  obtained 
Judgment  In  the  trial  court. 

The  statute  (section  3330,  R.  S.  1909) 
makes  it  the  duty  of  a  telegraph  company, 
receiving  a  message  and  upon  payment  or 
tender  of  Its  usual  charge  as  established  by 
its  rules,  "to  transmit  and  deliver  the  same 
to  designated  address  and  to  use  dtie  dili- 
gence to  place  said  dispatch  in  tbe  hands 
of  tbe  addressee,  by  the  most  direct  means 
available,  without  material  alterattons, 
promptly  and  with  impartiality  and  good 
faith  under  a  penalty  of  three  hundred  dol- 

*7ar  otktr 


lars  tm  every  neglect  or  refusal.  •  •  * 
Two-thlida  of  the  amount  recovered  to  be  re- 
tained bf  the  plalntlfr  and  one-third  to  be 
paid  into  the  county  s^ool  fund,"  etc. 

Plaintiff  was  ca  a  railway  train  at  Pat- 
tonsburg,  Mo^  and  desired  to  send  a  tele- 
gram to  his  iKOther  at  Lancaster  in  the 
same  state.  While  the  train  was  stoived  at 
the  station,  be  went  Into  defendant's  office 
and  gave  to  its  agent  the  following  dljgatch 
written  on  the  back  of  a  blank  bank  check: 
"Pattonsbnrg,  Uo.  4/27/12,  Waiter  Hlgbee, 
Lancaster  Uo.  BTerythlng  alright.  Home 
on  19.  No  time  to  phone.  Paul  J>.  Hlgbee." 
The  agent  received  the  dispatch  from  plain- 
tiff, read  it,  looked  up  tlie  rate,  and  said  the 
chai^  would  be  2S  cents,  which  sum  i^ln- 
tiff  Immediately  paid  lilm  and  Oien  got  bai^ 
upon  the  train.  This  was  about  1  o'ckMft 
In  tito  afternoon.  The  agent  smt  the  mes- 
sage, and  it  was  received  by  defMdant's 
agent  at  Lancaster  at  8:80  the  same  evening, 
but  was  not  d^vered  to  the  addreasee, 
who  was  known  to  the  agent  and  who  was  at 
his  office,  until  the  next  morning.  No  reaatm 
or  excuse  aroeaied  tor  not  delivering  prompt- 
ly, during  the  remainder  of  Uie  day  of  its 
receipt. 

[1]  It  is  claimed  by  defendant  that  the  writ- 
ten expressltm*  "alright,"  aliould  be  counted 
as  two  wordSr  and  that  eadi  figure  In  "19" 
should  be  counted  as  one  word;  and  Uiat, 
thus  counted,  there  were  eleven  words,  the 
rate  of  charge  tor  whi^  nnder  the  mles  of 
the  company,  was  27  cents,  and,  that  amount 
being  two  cents  more  than  plaintiff  paid  the 
agent  for  transmission  and  delivery,  tbe  duty 
imposed  by  the  statute  for  prompt  delivery 
did  not  arise.  We  need  not  ask  whether 
there  Is  such  single  word  as  "allrigbt"  or 
"alright,"  or  whether  "aU  right"  Is  one  com- 
pound word  or  two  separate  words.  The 
fact  la  that  defendant's  agent  received  and 
accepted  tlie  message  and  stated  and  ac- 
cepted his  charge  for  its  transmission  and 
deUvery  as  it  was  written;  and  whether  he 
counted  "alright"  as  one  or  two  words  waa 
of  no  concern  to  plaintiff.  Vor  all  practi- 
cal contractual  purposes  in  the  matter  of 
receiving  messages  and  receiving  compensa- 
tion tor  their  transmission  and  delivery,  he 
was  Ihe  defendant  itself. 

[2]  But  defendant  says  that,  even  though 
its  agent  knowingly  accepted  the  money  de- 
manded of  plaintiff  as  in  full  payment  for 
the  message  as  written,  If  it  was  not  correct, 
if  it  was  less  than  the  charge  anthorlEed  by 
its  rules.  It  did  not  relieve  him  from  a  ne- 
cessity to  pay  the  amount  which  Its  rules  re- 
quired. The  cases  of  Dunne  v.  Railroad,  166 
Mo.  App.  372,  377,  148  S.  W.  997 ;  Sutton  v. 
Railroad,  159  Mo.  App.  685, 140  S.  W.  76;  and 
RaUway  v.  Mugg,  202  U.  S.  242,  26  Sup.  Ct 
628,  CO  L.  Ed.  1011,  are  dted  in  support  of 
that  assertion.  They  have  no  application. 
They  are  cases  involving  the  question  of  a 
right  to  charge  a  different  rate  of  freight 
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from  that  posted  with  the  tntentate  Com- 
merce Commlsdon,  and  vphoiaing  the  right 
of  the  railway  to  receive  the  anttioTiKd  rate 
even  though  Its  agent  had  agreed  to  a  less 
rate. 

It  iB  troe,  the  atatate  Itself  oondltloiis  de-' 
fendant^s  daty  upon  the  payment  of  the 
idiarges  prescribed  by  its  rales.  And,  In  an 
opinion  by  Judge  Trimble,  we  said  ttiat  a 
plalntur,  'In  order  to  recover,  mast  bring 
himself  clearly  within  Its  terms  and  provi- 
sions, and  show  that  his  case  comes  dearly 
within  Its  manifest  ^Irlt  and  Intoit,"  and 
that  "the  ISaUUty  to  the  penalty  Is  made  to 
rest  on  the  failure  to  promptly  transmit  on 
payment  or  tender  of  tiie  usual  charges"  Ad- 
cox  V.  Tel^raph  Co.,  171  Ma  App.  831,  387, 
157  S.  W.  9S0,  990.  But,  In  the  absmce  of 
knowledge  npmi  the  part  of  ttte  sender  of  a 
message  as  to  the  rate  chargeable  under  the 
rales  of  a  telegraph  company,  the  sender  has 
a  right  to  rely  upon  the  charge  made,  re* 
celved,  and  accepted  by  the  company's  agent 
as  befng  the  correct  diarge  under  Its  rules. 

Partliermore,  U  plalntUC,  without  Intoit 
to  defraud  (and  there  Is  no  pretense  that  he 
had  sodi  int«it),  thought  the  OEpression 
"alright**  was  one  word,  and  defendant's 
agent  so  accepted  It  and  made  the  dia^  on 
that  basts,  he  was  acting  out  the  purposes 
for  which  defendant  kept  him  in  its  s^vloe; 
he  was  within  the  scope  ctf  his  employment, 
and  defendant  was  bound. 

There  was  no  error,  and  the  Judgment  Is 
affirmed.  All  ooncur. 


HABDWICKD  v.  BABNBS.   (No.  11.065.) 

(Eansu  Olty  Coort  of  Appeals.  Mlsaoorl 
May  4,  1914.) 

1.  MoBTOAOxa  (I  188*)— MoRTOAoaK  iir  Pos- 
asssion— Right  to  PoseEssiON. 

Where  the  owner  of  land  placed  Id  posses- 
aioo  one  who  held  DOtea  wbicE  were  vaud  ob- 
licatiooa,  and  were  secured  by  a  deed  of  trust, 
such  person  Is  entitled  to  posMSsion  as  axainst 
the  owner  and  all  others  except  a  prior  flenor. 

[Ed.  Note.— For  other  eases,  see  Mo: 
Cent  Dig.  n  469,  471-475,  479-481; 
Dig.  S  18S.*] 

2.  MOBTOAGBS  (i  808*)— DiSCHABOE. 

Where  a  mortgage  is  given  to  secure  the 
debt  of  another  for  which  the  mortgagor  assumes 
liabilit:^  as  suretv,  a  judgment  in  an  action  on 
the  principal  obligation  which  discharged  the 
surety  because  of  an  exteusl(m  of  time  also  dis- 
cbarges the  mortgage. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  I  874;  Dec.  Dig.  |  308.»] 

3.  JUDOUKT    (I   678*)  —  CoiTCLirsivEinss — 
Rights  of  Juriob  Lieitok— Actions. 

A  judgment  discharging  a  surety  who  had 
also  given  a  mortgage  for  security  is  not  res 
inter  alios  acta  as  to  a  second  mortgagee,  for 
the  second  mortgagee  was  privy  in  representa- 
tion with  the  surety  and  could  assert  any  de- 
fense against  the  first  mortgage  available  to 
the  surety. 

[EM.  Note.— BV>r  other  cases,  see  Judgment. 
C^nt  Dig.  H  1195-1199,  1221;  Dwl  iMg.  | 
678.*! 


4.  Limitation  of  Actions  ({  167*)— Statotes 
— Applica  bilitt. 

Acts  1891.  p.  184  (Rev.  St.  1909,  |  1892). 
providing  that  there  stiall  be  no  action  to  fore- 
close a  mortgage  after  the  debt  is  barred,  does 
not  apply  to  &  mortgage  executed  before  its 
enactment,  where  the  note  to  secure  which  it 
was  given  was  not  due  nntU  after  itm  enact- 
ment 

[Bd.  Not&— For  othcar  case%  see  IdmltatioD 
of  ActUtas,  Gent  Dig.  H  6S1-65S;  Dec.  Dig.  | 
167.*] 

5.  Advbsse  Possession  fl  40*)— Bui;  Ac- 
tions—Suns  TO  Quoet  Titu. 

An  action  in  equity  for  the  cancellatioD  of  a 
deed  to  land  on  the  ground  that  it  was  a 
mortgage  executed  by  plaintitTs  grantor  as  anrc- 
ty  for  the  payment  of  the  debt  of  another,  and 
uiat  plaintiff^B  grantor  bad  been  discharged,  is 
In  the  Datura  of  a  suit  to  quiet  title,  and  can 
be  barred  only  by  ten  years'^  adverse  posscasion 
by  the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  U  1^^;  De&  Dig.  | 

Appeal  from  Circuit  Cour^  Platte  County ; 
A.  D.  Bumes,  Judge. 

Action  by  Gtande  Haidwitifce  against  Bidi* 
ard  S.  Barnes.  From  a  Judgment  fbr  plain- 
tiff, d^endant  appeals.  Affirmed. 

See,  also,  263  Mo.  «,  161  &  W.  744. 

Fyke  &  Snider,  of  Kansas  City,  for  appel- 
lant Guy  B.  Park,  of  Platte  City,  for  re- 
spondent 

JOHNSON,  J.  This  Is  an  action  in  equity 
begun  In  the  circuit  court  of  Clay  county 
January  22,  1908,  for  the  cancellation  of  a 
certain  deed  to  land  which  Is  alleged  In  the 
petition  and  shown  by  the  evidence  to  hare 
been  In  reality  a  mortgage  executed  by  the 
grantOT  as  surety  for  the  payment  ot  a  debt 
of  another. 

Plaintiff,  whose  title  to  the  land  Is  de- 
rived through  a  subsequent  deed  of  trust  ex- 
ecuted by  the  same  grantor,  allies  ttie  dis- 
charge of  the  surety  and  consequent  extln- 
gulahment  of  the  Uen  of  the  first  mortgage, 
which,  however,  has  not  been  released  of 
record,  and  la  the  basis  of  the  daim  of  title 
asserted  by  defendant,  who  for  six  years  be* 
fore  the  commencement  of  this  suit  had  been  i 
in  possession  of  the  land.  The  actton  was 
tried  in  Platte  county,  where  It  waa  sent  on 
change  of  venae,  and  judgment  was  rendered 
for  plaintiff.  An  appeal  was  allowed  defend- 
ant to  this  court;  but  we  transferred  the 
case  to  the  Supreme  Court  on  the  ground 
that  it  Involved  title  to  real  estate.  Hie  Su- 
preme Court  thought  differently  and  retrans- 
ferred  It  See  Hardwleke  v.  Barnee,  SS3  Mo. 

6.  161  S.  W.  744 

The  facts  of  the  case  are  as  follows :  De- 
cember 17, 1889,  the  Thornton  DlstiUlns  Com- 
pany, as  prindpal,  and  Huur  P.  Tinderman  | 
and  others,  as  sureties,  executed  and  deliv- 
ered a  prondssory  note  to  defoidant  fbr  |7.- 
000,  due  18  months  after  date.  On  the  same 
date  the  company,  which  had  been  operating 
a  distillery  in  Clay  county,  executed  and  de> 
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Hvered  to  S.  J.  Sanduskr,  trustee,  a  trust 
deed  In  the  nattire  of  a  mortgage  conTeylng 
certain  real  and  personal  property  to  secure 
the  payment  of  tbe  note.  And  on  the  same 
date  linderman,  who,  as  stated,  signed  the 
note  as  surety,  executed  and  delivered  to  de- 
fendant a  deed  In  the  form  of  a  warranty 
deed  conveying  10  acres  of  land  In  Clay  coun- 
ty owned  by  blm  for  the  recited  considera- 
tion of  $5,000.  This  deed,  as  shown  by  its 
face,  was  in  substance  a  mortgage  to  secure 
the  payment  of  the  note,  and  provided  that, 
"upon  the  payment  of  a  certain  note  for 
¥7,000,  this  day  executed  by  the  Thornton 
DlstilHng  &  Milling  Company  to  the  said 
Richard  S.  Barnes,  and  which  note  was  sign- 
ed by  said  H.  P.  Linderman,  the  real  estate 
aforesaid  is  to  be  deeded  by  said  Richard 
&  Bames  back  to  said  Linderman."  This 
deed  was  not  filed  for  record  until  August 
3,  1801.  The  10  acres  conveyed  in  It  is  the 
land  involved  in  the  present  controversy. 

Afterward  Sandusky,  as  trustee,  and  de- 
fendant, as  cestui  que  trust  of  the  trust  deed 
executed  by  tbe  company,  brought  suit  as 
plalntlflfa  in  the  circuit  court  of  Olay  county, 
returnable  to  the  October  term,  1892,  to  re- 
cover  judgment  on  the  $7,000  note,  and  to 
foreclose  the  lien  of  the  deed  of  trust.  lAn- 
derman  was  joined  as  a  defendant  and  duly 
served  with  process.  The  record  of  that  case, 
including  the  Judgment  rendered  therein, 
was  received  In  evidence  over  the  objection 
of  defendant,  who  insisted  and  still  insists 
that  It  was  res  Inter  alios  acta. 

The  record  of  the  hearing  and  judgment 
discloses  that  the  merits  of  the  cause  were 
adjudicated  doubtless  in  accordance  with  an 
agreement  the  parties  had  reached  before 
the  hearing.  It  was  adjudged  that  there  was 
still  due  on  the  $7,000  note  a  remainder  of 
11,821,  and  personal  judgment  was  rendered 
In  that  sum  In  favor  of  Barnes  (tbe  present 
defendant)  against  the  distilling  company, 
the  principal  obligor  of  the  note,  and  a  fore- 
closnre  of  tbe  lien  of  the  mortgage  of  the 
company  securing  the  note  was  adjudged. 
But  judgmmt  was  rendered  In  favor  of  the 
imretleB  on  the  note,  Including  Linderman, 
on  the  ground,  as  we  understand  tbe  record, 
that  they  bad  beea  released  by  an  extension 
of  time  Bames  (the  payee)  bad  granted  to 
the  distillery  company  without  the  consent 
of  tbe  sutetleB. 

JieteaiajaVs  claim  of  title  Is  based  on  tbe 
deed  from  Linderman,  which,  as  we  have 
ibown,  was  in  reality  a  mortgage  to  secnre 
a  debt  upon  which  bis  liability  was  tbat  of 
>  surety,  and  fsom  which  he  was  subsequent- 
ly released  by  tbe  Judgment  of  a  court  of 
competent  Juriadlcttou.  We  now  turn  to  the 
facts  cfn  which  the  claim  of  plaintiff  Is 
founded. 

On  January  28,  iSOi.,  Underman  and  bis 
wife  executed  and  delivered  to  Samuel  Hard- 
witfee,  as  trustee  ft>r  W.  0.  Lemon,  a  deed  of 
tniBt  conreytng  10  acres  of  land  above  men- 
tioned to  sacore  notes  of  Underman  to  Lem- 


on amounting  to  $1,400.  Hardwlcke,  the 
trustee,  was  the  father  of  plaintiff,  and  fa- 
ther and  son  were  practicing  law  in  Liberty 
as  partners,  and  inddentally  were  doing  busi- 
ness as  loan  brokers.  Underman,  who  was 
in  financial  difficultly  and  was  threatened 
with  a  forced  sale  of  some  of  his  property, 
applied  to  Hardwlcke  &  Hardwlcke  for  re- 
lief, and  they  bad  him  execute  the  notes  and 
the  trust  deed  to  Lemon,  who  had  his  office 
with  them,  in  tbe  bope  that  they  might  sell 
the  notes  for  1^  benefit  of  Linderman.  They 
were  disappointed,  and  afterward  they  them- 
selves advanced  about  $800  for  the  account 
of  Underman  and  on  tbe  security  of  the  notes 
and  trust  deed.  Lemon,  as  payee,  indorsed 
the  notes  without  recourse  and  delivered 
them  to  Hardwlcke  &  Hardwlcke,  who  con- 
tinued to  hold  them  and  tbe  trust  deed  as 
security  for  linderman's  debt  to  tliem.  Hard- 
wlcke, Sr.,  died  in  1895,  and  plaintiff  suc- 
ceeded to  his  interest  in  the  transaction.  In 
1892  Linderman,  becoming  completely  sub- 
merged in  his  financial  difficulties,  surrender- 
ed possession  of  the  10  acres  to  HardwldEe 
&  Hardwlcke,  and  they  r^nained  in  posses- 
slon,  by  tenants,  until  the  death  of  Hard- 
wtcke.  Sr.,  when  tbe  possession  was  contin- 
ued in  plaintiff  by  his  tenants  until  1901  or 
1902.  At  that  time  defendant  obtained  pos- 
session of  tbe  land  and  has  since  k^t  tt 
There  are  other  facts  in  the  record;  but  those 
stated  control  the  disposition  of  the  case. 

[1,  2]  There  can  be  no  question  of  the  valid- 
ity of  plaintiff's  claim  to  the  possession  of 
the  land  as  against  Linderman  and  all  others 
except  defendant.  The  Lemon  notes  were 
valid  obligations  of  Linderman  to  tbe  extent 
of  the  advances  plaintiff  made  upon  those 
notes  and  tbe  deed  of  trust  securing  them, 
and  tbe  subsequent  delivery  of  possession  of 
tbe  land  to  plaintiff  invested  Um  with  the 
right  to  bold  possession  against  Linderman 
and  all  who  might  claim  under  him,  except 
the  bolder  of  a  lien  prior  to  that  d  the  Lem- 
on deed  of  trust.  Tbe  controUlng  Issue  ftn 
the  case  is  tbe  Taliditr  of  defendant^  claim 
founded  on  tbe  deed  In  the  nature  of  a  mort- 
gage whi<^  Linderman  executed  and  deliv- 
ered  to  d^endant  mwe  than  a  year  before 
tbe  date  of  the  Lemon  notes  and  trust  deed. 
We  shall  ignore  tbe  fact  of  the  wlfhboldlng 
of  that  deed  fnm  record,  and,  treating  it  as 
though  filed  before  the  beginning  of  tbe 
Lemon  transaction,  we  hold  that  it  gave  de- 
fendant a  lien  on  tbe  land  superior  to  tliat 
subsequently  oreated  In  favor  of  plaintiff. 
But  that  lien  was  for  the  security  of  the  ol^ 
ligation  Underman  had  incurred  as  surety 
for  tbe  distillery  company.  It  was  inddaital 
to  tbe  contract  of  stiretysblp,  and,  when  the 
obligation  created  bj  that  contract  was  re- 
leased, the  Incidental  mortgage  Hen  ipso  facto 
was  released.  Anything  that  would  dis- 
charge a  surety  from  personal  liability  to  pay 
tbe  debt  of  his  principal  would  discharge  his 
property  from  a  lien  securing  his  contract 
of  Buretyabipb  Jobnaon  t.  Bank,  ITS  Mo.  IT" 
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7S  S.  W.  lei;  YnatB  t.  Bmltli,  174  Mo.  186. 
78  8.  W.  eiO;  Hlggins  T.  BASveater  Co.,  181 
Mo.  301«  79  8.  W.  859. 

The  rule  tbQS  is  stated  In  27  Ore  1413: 
"Wliere  a  mortgage  Is  given  to  secure  tbe 
debt  of  another,  tor  which  tbe  mortgagor 
assumes  the  liability  of  ft  snretr*  ftny  Change 
In  the  form  of  tbe  debt  or  tlie  trams  ot  pay- 
mrait,  as  by  reneml,  extension  tlm^  or 
otherwise,  not  assented  to  by  the  mortgagor, 
will  discharge  the  mortgage,  miless  tlie  mort- 
gage Itself  c<mtalns  proTlsltms  anthralaing 
such  arrai^imnents  to  bo  made." 

The  record  In  the  foreclosure  suit  brought 
against  the  distillery  company  and  the  sure- 
ties on  the  97,000  note  shows  a  final  Judg- 
ment on  tike  merits  dlschaTglng  tbe  sureties, 
Including  LtDderman.  It  Is  true  the  VLen 
souil^t  to  be  foreclosed  was  not  tiie  same  as 
ttiat  created  by  Underman's  nuxtgage;  but 
tbe  debt  for  whldi  pwsonal  Judgment  was 
prayed  was  the  same,  and>  the  ect  of  that 
Judgment  being  the  complete  dladmw  of 
Llnderman  from  the  obligation  he  bad  as- 
snmed  as  surety,  tbe  discharge  of  the  Ind- 
doital  Uen  fcdiowed  as  a  matter  of  course, 
and  thereafter  no  daim  of  title  or  posses- 
sion could  be  iwedicated  of  the  ezttngnlsbed 
Uen. 

[8]  It  la  idle  io  speak  ot  tliat  suit  as  res  Inter 
alios  acta  because  plaintiff  was  not  a  party  to 
It  As  tbe  holder  of  the  Jnniw  U«i  he  was 
privy  In  representation  to  Tilnderman,  and 
could  assert  any  defense  to  the  flxst  mortgage 
aTsllable  to  Undraman.  (Coleman  v.  Ool^ 
168  Mo.  2S3,  BO  S.  W.  106;  Storage  Co.  t. 
Glasner,  160  Mo.  48,  68  S.  W.  917 ;  Jones  on 
Mortgages  (2d  SdO  I  746. 

[4,4]  We  do  not  sanction  the  contention 
that  this  suit  ms  not  b^un  until  limita- 
tions had  barred  tlie  action.  Tbe  notes  held 
by  plaintiff  matured  in  January,  18^,  and 
the  act  of  1881.  p.  184  (section  1802,  B.  S. 
1900),  la  not  applicable.  This,  being  an  equi- 
table action,  prosecuted  by  the  holder  of  an 
equitable  title,  to  quiet  title,  is  In  tbe  nature 
ot  a  real  action  which  could  be  barred  only 
by  10  years'  adverse  possession.  Mylar  t. 
Hughes,  60  Mo.  105;  Norfleet  v.  Hutchlns, 
68  Mo.  [j07;  Haarstlcfc  v.  Gabriel,  200  Mo. 
237,  98  S.  W.  760. 

Plaintiff  was  not  dispossessed  until  1902, 
and  this  action,  being  Instituted  In  1908,  was 
not  barred,  since  limitations  did  not  begin 
to  run  until  the  dispossession  of  plaintiff. 

Tbe  Judgmoit  Is  affirmed. 

ELLISON,  P.  J.,  concurs.  TRIMBLB,  J., 
not  sitting,  having  been  of  counseL 


WATSON  V.  MATSON.    (No,  13,094.) 
(St.  Louis  Court  of  Appeals.    Missouri.  May 

5,  1014.    Behearing  Denied  May  21,  1914.) 
1.  BOUNDABXES   (S  37*)— ACTIOKS— BVIDBNCB. 

In  an  action  for  damages  for  trespass, 
where  the  boundary  between  the  respective  tracts 


of  plaintiff  and  def^daat  was  In  dispute,  evi- 
dence held  sufficient  to  support  a  judgment  for 

plaintiff. 

[Ed.  Note. — For  other  cases,  see  Bonndaries. 
Cent.  Dig.  U  184-194;  Dec.  Wg.  |  87.*] 

2.  BouNDABiBS  (I  64*)— SunvET— StTmciE>-T 

SUBVBT. 

Flalntifl  and  defendant  traced  their  title 
from  a  common  source,  and  none  of  plaintiff's 
title  deeds,  except  one  made  In  partition  after 
his  ancestor  had  acquired  possession,  designat- 
ed a  given  oolnt  aa  tbe  place  to  commence  run- 
ning piaintuTs  lines.  A  survey  by  the  cotmty 
sttrveyor.  Introduced  by  defendant,  tended  to 
support  a  more  recent  survey  running  the  bonad- 
ary  line  between  the  tracts  of  plaintiff  and  de- 
fendant which  began  plaintiff's  fine  at  the  given 
point  field,  that  the  refusal  of  a  declaration 
of  law,  io  an  action  involTing  the  diapattd 
boundary  line,  that  there  was  no  authority  in 
plaiDtiff^s  chain  of  titie  lor  beginning  at  tbe 
given  point,  was  error,  for  snrven  made  by 
the  county  surveyor  are  official  m  character 
and  prima  facie  correct. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  IS  263,  268-277;  Dec  Dig.  {  64.*] 

Appeal  from  Circuit  Court,  Balls  County; 
Charles  E.  Bendlen,  Special  Judge. 

Action  by  Fountain  Watson  against  EkioHi 
G.  Matson.  From  a  Judgment  t<x  plaintiff, 
defendant  appeals.  Affirmed. 

David  H.  Eby,  of  Hannibal,  and  B.  T.  Boy. 
of  New  London,  for  appellant  Hays  & 
Heather  and  Ben  B.  Hnlse,  all  of  Hannibal, 
for  respondent. 

NOBTONI,  J.  This  Is  a  suit  for  damages 
accrued  through  an  alleged  trespass.  Plats- 
tiff  recovered  a  judgmoit  ot.  f20,  and  defend- 
ant prosecutes  the  appeal. 

The  controversy  pertains  to  the  value  of 
four  trees  which  stood  In  tbe  public  road  and 
were  cut  down  by  defendant  as  though  they 
belonged  to  him.  It  appears  plaintiff  and  de- 
fendant own  adjoining  farms,  but  a  public 
road  passes  between  them.  Plaintiff's  land 
lies  north  of  that  of  defendant,  and  It  is 
said  a  portion  of  the  public  road  is  upon  it. 
On  the  other  hand,  defendant  insists  that  all 
of  the  public  road  is  located  on  bis  land. 
The  several  trees  Involved  here  were  stand- 
ing in  the  road  and,  according  to  the  evldrace 
of  plaintiff,  on  his  side  of  the  land  line; 
while,  according  to  the  evidence  of  defendant, 
they  stood  upon  his  land,  for,  indeed,  he  says 
all  of  tbe  public  road  was  platted  ttiereon. 
The  sharp  issue  of  fact  in  the  case  relates  to 
the  location  of  the  land  line  dividing  the 
estate  of  the  one  party  to  the  suit  from  tbe 
other,  and  this,  it  seems,  turned  uptm  the 
evidence  of  Mr.  Ely,  the  county  surveyor,  who 
had  recently  surveyed  tibe  land. 

It  appears  that  Aoguste  F.  Delanrlere  is 
the  common  source  of  tiU^  fbr  at  an  early 
day  he  owned  the  land  belonging  to  botii  par- 
ties to  tbe  suit  On  October  Zt,  1837,  he  cod* 
veyed  to  Stephen  Olascodc  a  tract  of  land 
containing  481.61  acres,  descrlhed  by  metes 
and  boun^  On  Mardi  20,  1888,  t3ie  asms 
grsntor  conveyed  to  G.  D.  Ha^Uns  320  acres 
immediately  south  to  that  conveyed  to  Gla»- 
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fock.   In  18SS  James  D.  Watson,  pUlnttfTs 
father,  became  tbe  owner  of  S20  acres  of  the 
land  so  theretofore  conTeyed  by  Delaorlere 
to  aiascodc,  and  In  1866  defendant  became 
the  owner  of  the  120  acres  which  had  been 
conveyed  to  Hawblns.   A  nnmber  ot  deeds 
are  In  evidence.   On  April  1,  1878,  partition 
deeds  were  made  among  the  heirs  of  James 
I).  Watson.   By  one  of  these  deeds  plaintiff 
acquired  a  portion  of  the  land  theretofore 
owned  by  bis  father  and  such  land  adjoined 
that  of  defendant  on  the  sonth ;  and  there- 
after plaintiff  acquired   two   other  small 
tracts  of  land  which  were  theretofore  parcel 
of  that  owned  by  Glascock,  and  these  two 
adjoined  the  120  acres  owned  by  defendant 
on  the  south.    In  1861  the  coonty  court  of 
Ralls  connty  ordered  the  public  road  changed,  i 
with  a  view  of  placing  alt  of  It  on  defend- ' 
ant's  land,  but  adjacent  to  the  south  line  I 
of  the  land  now  owned  by  plaintiff.  Whether 
tfie  road  was  thus  located  precisely  Is  un- 1 
certain  on  the  record  before  us,  and,  erld&it- 
ly,  according  to  the  view  of  the  trial  court, 
It  was  not.   It  does  not  appear  that  any  sur- 
vey was  made  of  any  of  these  lands  prior  to 
1S86.  and  the  dividing  line  between  the  prop-- 
ertles  of  plaintiff  and  dtf  endant  was  not  def- 
initely ascertained.   Plaintiff  Claimed  a  por- 
tion of  the  roadway,  and  defendant  claimed ! 
It  all.   By  the  partition  deed  thnn^h  which  i 
plalntur  acquired  title  to  a  portion  of  blsi 
land  on  ApiU  1,  1873,  reference  is  made  to 
a  point  12  chains  north  of  the  comer  of  flee- 
tUnis  2,  8,  10,  and  11,  township  66,  range  6 
west,  as  a  potat  of  beginning  with  respect  to  • 
the  Hne  of  Ms  property.  It  appears  this ' 
point  was  subsequently  reAmied  with     the  i 
county  surveyor,  Ely,  In  establlshliv  the  line ! 
between  plaintiff  and  defendant,  and  the! 
prbidpal  ai^punent  advanced  for  a  reversal  '■ 
of  the  judgment  relates  to  this  fact   Shortly  \ 
before  the  institution  <tf  this  salt,  the  county  | 
surveyor,  Ely,  surveyed  the  line   between  I 
plaintiff  and  defendant,  and,  according  toj 
the  line  thus  surveyed,  tbe  trees  cut  by  de*  '■■ 
fendant  In  the  public  road  stood  on  tbe  land ; 
of  plaintiff;  that  is  to  say.  a  portion  of  the 
public  road  on  which  the  trees  stood  Is  on 
plaintiff's  land.   Manifestly,  the  jndgment  of , 
tbe  trial  court  in  favor  of  plaintiff  was  in- 1 
flnenced  by  this  survey.   There  Is  evidence 
on  the  part  of  plaintiff  tending  to  prove  ttiat 
plaintiff  owned  the  land  on  which  the  treea 
stood,  as  then  Is  an  abundance  of  evidence, 
too,  on  the  part  of  defendant  to  the  contrary. 
-  [11  It  is  dlfflcnlt,  indeed,  to  ascertain,  with 
certainty,  all  of  the  facts  In  the  record  fOr  I 
the  reas<m  there  are  so  many  descriptions  I 
In  the  numerous  deeds  Introduced  and  some ' 
of  them  rather,  inartificial  and  all  by  metes 
and  bounds  and  measurenientH.   However,  it 
is  dear  eaougti  that  on  consideration  of  the 
entire  record  there  is  substantial  evidence 
lo  support  of  the  jndgment. 

12}  A  jury  was  waived  and  the  Issues  tried 
before  the  court,  who  gave  several  Instruc- 
tions requested  by  defendant,  hut  refused  the 


one  marked  defendant's  No.  2.  The  instruc- 
tion thus  refused  is  as  follows:  "Tbe  court 
declares  the  law  to  be  that  there  la  no  author- 
ity shown  in  the  plaintiff's  chain  of  title  for 
beginning  at  the  southeast  corner  of  section 
3,  and  measuring  north  12  chains  tor  the 
beginning  point  of  said  plalntUTs  land."  It 
Is  argued  that,  aa  it  appears  the  case  really 
tnmed  on  the  evidence  of  the  county  surveyor 
and  the  survey  so  rec«itly  made  by  him,  and 
that  the  surveyor  chose  as  his  point  of  com- 
m«icement  the  southeast  comer  of  section  '6 
and  measured  therefrom  12  chains  north, 
from  whence  he  surveyed  to  the  westward, 
this  instruction  should  have  been  given.  It 
is  said  that  none  of  the  deeds  In  plaintiff's 
chain  of  title  designate  each  to  be  the  start- 
ing point  for  the  ascertainment  of  the  line 
between  his  land  and  that  of  defendant,  save 
tbe  partition  deed  of  date  April  1,  1873,  and 
that,  at  most,  tbe  parties  assumed  In  that 
deed  such  as  the  point  of  commencement.  It 
is  to  be  conceded  that  no  other  deed  In  plaln- 
tUTs chain  of  title  refers  to  the  particular 
point  mentioned  as  a  point  on  the  line  be- 
tween the  two  tracts  ot  land,  but  it  may  not 
be  said  peremptorily  aa  a  matter  of  law,  as 
the  Instruction  requested  suggests,  that  there 
Is  no  authority  shown  in  plaintiff's  chain  of 
title  for  be^nlng  at  Uiat  point  when  tiie 
several  deeds  are  looked  to  in  connection 
with  the  several  snrv^  In  evidence.  Though 
it  be  that  the  surv^or,  Ely,  testified  he 
measnred  from  the  comer  of  section  3  to  the 
point  called  for  in  the  deed  referred  to,  It 
arooftra,  too,  that  he  had  before  blm  the  field 
notes  and  data  of  prior  surveys  and  that  he 
made  his  measurements  by  these  as  well. 
Moreover,  he  had  before  him  the  survey  and 
notes  of  the  prior  conn^  surveyor,  Wells, 
who  surveyed  a  part  of  plaintiff's  land  on 
this  line  In  1886.  This  survey  of  the  prior 
county  surveyor  was  Introduced  In  evidence 
by  defendant  and  appears  not  to  be  chal- 
lenged by  other  evidence  Introduced  on  hi:; 
part,  though  an  argument  is  directed  against 
it  In* tbe  brief.  All  of  these  surveys  mado 
by  the  connty  surveyor  are  offidal  in  charac- 
ter, and  therefore  prima  facie  correct  Car- 
ter V.  Spracklin,  246  Ma  116,  151  S..W.  451. 
Moreover,  the  survey  of  Wells,  tbe  county 
surveyor,  made  In  1886.  and  so  introduced 
by  defendant,  reveals  cerialn  measurements 
and  distances  which,  when  computed,  tend  to 
prove  the  sabsequent  survey  made  by  Ely, 
beginning  at  the  point  mentioned,  to  be  cor- 
rect. We  do  not  say  such  survey  Is  correct, 
bat  the  measurements  it  reveals  tend  to 
prove  that  Ely  commenced  his  survey  at  a 
proper  point.  The  case  concedes  that  Ely 
utilized  the  notes  and  the  measuremente  of 
the  Wells  survey,  together  with  the  parti- 
tion deed  in  ascertaining  the  point  of  begin- 
ning. This  being  true.  It  may  not  be  said 
that  there  is  nothing  in  tbe  chain  of  title, 
when  viewed  in  connection  with  the  survey 
so  introduced  by  defendant,  tending  to  prove 
that  It  was  proper  to  commence  at  a  poln' 
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12  <^ln8  north  of  the  fiectlon  corner,  for  It 
appears  Ely  utilized  the  measurement  and 
data  theretofore  made  bj  his  predecessor. 
Wells,  in  ascertaining  the  point  of  beginning. 
It  Is  certain  that  the  chain  of  title  of  both 
parties,  appearing  as  It  does  in  deeds  purport- 
ing to  convey  lands  described  entirely  by 
metes  and  bounds,  must  be  construed  in  con- 
nection with  the  surreys  and  measurements 
employed  to  ascertain  and  locate  such  metra 
and  bounds  and  by  these  the  dividing  line. 

In  this  view,  the  court  did  not  err  in  re- 
fusing the  instruction  above  set  forth,  and 
the  Judgment  should  be  affirmed. 

It  Is  BO  ordered. 

REYNOLDS,  P.  J.,  and  ALLBN,  J.,  ooncor. 


PHBNIX  NAT.  BANS  OB*  NDW  TOBK  v. 
HANIiON  et  aL   (No.  18,008.) 

(St  Loub  Court  of  Appeals.  Mlsaouil 
May  B,  1914.) 

1.  BirXfl    AND    NOTBB    (I  243*)— IdABXUTT— 
INDOBSEHENT  BEFOBS  DBUVEBT. 

Under  the  express  provisioiia  of  Rev.  St. 
1909,  8  10.033,  a  person  who  placed  his  name 
on  the  back  of  a  negotiable  note  before  delivery 
was  an  Indorser,  miere  there  was  nothing  to 
Indicate  that  he  Intended  to  be  bound  in  any 
other  capacity. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
NoteB,^C^t  Dig.  H  649,  652,  668 ;  Dec.  Dig. 
f  243.*] 

2.  BiLu  AND  Noras  (i  266*)— Bbijiasb  of 
indorseb  bt  Rblease  of  Makkb~"Exfbb8S- 

X.T  RbsKBVED." 

Under  Rev.  St.  1009.  I  10,090,  providing 
that  a  person  BecoDdarlly  liaDla  on  a  negotiable 
instrument  is  discharged  by  the  discharge  of  a 
prior  party  or  by  a  release  of  the  principal 
debtor,  niuess  the  holder's  right  of  recourse 
against  the  party  secondarily  liable  Is  expressly 
reserved,  where  the  payee  of  a  note  recSved  a 
part  payment  In  full  settlement  and  indorsed 
on  the  note  an  acknowledgment  of  Its  receipt  In 
.  full  settlement  of  the  liability  of  the  maker,  an 
indorser  was  discharged,  though  he  indorsed 
on  the  note  a  consent  to  the  release  of  the  mak- 
er, since  the  right  of  recourse  against  the  In- 
dorser was  not  "expressly  reserved,"  this  term 
having  been  evidently  employed  to  req^re  an 
express,  as  distinguished  from  an  implied,  res- 
ervatloD  of  the  holder's  right  of  recourse. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Ngejj  Cent.  Dig.  H  581-699;    Dec  Dig.  | 

Aroeal  from  St  Lotiis  (Tlrcnlt  OottXt,  J. 
Hugo  Grimm,  Judge. 

Action  by  the  Phenix  National  Bank  of 
New  York  against  Sarah  A.  Hanlon  and 
another,  administrators  of  Blchard  Hanlon, 
deceased.  From  a  judgment  tor  defendants, 
plaintiff  appeals.  Affirmed. 

Morton  Joordan,  of  St  Louis,  for  appel- 
lant Leaby.  Saunden  ft  Bartb,  of  Si  Louis, 
tor  respondents. 

ALLEN,  J.  This  Is  an  action  commenced 
against  Richard  Hanlon,  deceased,  to  re- 
cover the  balance  alleged  to  be  due  plaintiff 
upon  a  certain  note.   The  canae  was  tried 


below  before  the  court  without  a  Jory,  re- 
sulting In  a  Judgment  for  defendant,  and  the 
plaintiff  appealed  to  this  court  The  defend- 
ant died  while  the  appeal  was  pending,  and 
the  cause  has  be«n  revived  against  bis  efitata 
The  note  In  question  was  originally  for  the 
sum  of  f5,000,  dated  July  19,  1906,  payable 
five  months  after  said  date,  with  int^est 
after  maturity.  It  was  executed  by  the  Rich- 
ard Hanlon  Millinery  CJompany,  a  corpor- 
ation, and  Indorsed  by  the  defendant  Richard 
Hanlon.  After  matorlty,  to  wit,  on  June  1. 
1907,  the  sum  of  $2,600  was  paid  plaintiff  by 
the  Richard  Hanlon  Millinery  Company,  and 
the  following  Indwaementa  made  upon  the 
note,  viz.: 

"We  acknowledge  the  receipt  of  twenty- 
flve  hundred  dollars,  $2,600,  -in  full  settle- 
ment of  liability  of  Richard  Hanlon  Millinery 
Ck>mpany  on  within  note.  Phenix  NaUoual 
Bank,  New  York,  by,"  etc. 

"I  consent  to  the  above  release  of  the  Ob- 
ligation of  the  Richard  Hanlon  Millinery 
Company  on  this  note.    Richard  Hanlon." 

Plaintiff's  action  proceeds  upon  the  theory 
that  although  the  Richard  Hanlon  BfllUnery 
Ckmipany,  the  principal  debtor,  was  fully  re- 
leased, nevertheless,  under  the  drcomstanc- 
es,  the  defendant  Richard  Hanlon  still  re- 
mained bound  upon  the  Instrument  and  ob- 
ligated to  pay  the  balance,  principal,  and  lu- 
terest  remaining  unpaid  upon  the  note. 

[1]  But  we  think  It  quite  clear  that  the  re- 
lease of  the  principal  debtor  released  the  de- 
fendant Hanlon,  and  that  the  trial  court 
properly  found  the  Isemes  in  defendant's 
favor.  The  rights  of  the  parties  are  controll- 
ed by  the  provisions  of  the  Negotiable  Instru- 
ments Law,  adopted  in  this  state  In  1906. 
One  provision  of  this  act  (section  l(t,Q83,  Re- 
vised Statutes  IWO)  Is  as  follows:  "A  per- 
son plajdng  his  signature  upon  an  instrument 
otherwise  than  as  maker,  drawer  or  acceptor 
la  deemed  to  be  an  Indorser,  unless  be  <dearly 
Indicates  by  appropriate  words  his  Intoitlon 
to  be  bound  In  scune  other  capad^." 

The  ^ect  of  this  section  was  to  alter  the 
rule  previously  existing  in  this  state,  to  the 
effect  tbat  one  who  placed  his  name  on  the 
back  of  a  negotiable  promissory  note,  befbre 
delivery,  was  to  be  considered  prima  fade  ss 
a  comaker.  See  Bank  v.  Trust  Co.,  187  Uo. 
404,  86  S.  W.  109,  70  L.  B.  A.  79;  Walker  v. 
Dunham,  135  Mo.  App.  396.  116  S.  W.  lOSa 
In  the  case  before  us  there  Is  absolutely  ooOi- 
Ing  to  Indicate  that  the  def^dant'a  inten- 
tion was  to  be  bound  In  any  capacity  other 
than  as  an  Indorser;  and  hence,  under  the 
statute,  be  is  to  be  treated  as  such.  And  un- 
der secUon  10,161,  Rev.  St  1000,  it  is  dear 
tbat  defendant  Is  a  part;  "aeoondaiUy  lia- 
ble" on  the  Instrument 

[Z]  Section  10,090,  Revised  Statutes  1900,  Is 
in  part -as  follows:  "A  person  secondaiilir 
liable  on  the  instrumoit  la  dlsdiarged:  '(1) 
By  any  act  which  discharges  the  Instmmeot; 
*   •   •   (8)  By  the  dlsdia^  of  a  priw  par- 
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tr<  vxcvB^  when  mdi  discbarge  In  bad  in 
bankruptcy  prooeedlnsB ;  *  *  *  (6)  By  a 
release  of  tbe  principal  debtor,  trntew  the 
holder'^  right  of  ireeoww  againat  the  party 
«ecofidarfty  Uable  U  expresaly ,  re«erved.'  " 
(ItaUca  ours.)  In  tbis  connection,  see,  also, 
aecUons  10,068  and  10,09i2,  Bev.  St  1909. 

That  the  defendant  became  bound  in  tbe 
capacity  of  an  Indorser,  and  secondarily  lia- 
ble upon  tbe  instrument,  does  not  appear  to 
be  disputed.  Appellant's  sole  contention  Is 
tbat,  though  the  prinidpal  debtor  was  re- 
leased, the  holder's  right  of  recourse  against 
tbe  defendant  was  "expressly  reserved," 
-within  tbe  meaning  of  section  10,090,  supra. 
And  It  is  said  that  this  appears  from  the  fact 
tbat  tbe  defendant's  consent  to  such  release 
was  obtained,  and  that  the  note  was  not  sur- 
rendered and  cancelled,  but  was  retained  by 
plalntur. 

But  It  seems  quite  clear  tbat  plaintiff  can- 
not be  said  to  have  thereby  "expressly  re- 
served" its  rig2it  of  recourse  against  the  in- 
dorser. On  the  contrary.  In  order  to  hold 
tbat  plaintiff  reserved  such  right,  we  must 
bare  resort  to  Inferences  arising  from  the 
acts  and  conduct  of  the  parties ;  whereas  the 
statute  makes  It  necessary  for  the  holder  to 
expressly  reserve  such  right;  otherwise  a 
party  secondarily  liable  will  be  discharged. 
By  plalntUTs  Indorsement  upon  the  note,  at 
the  time  of  the  payment  of  the  f2,S00,  plain- 
tiff unoonditionaUy  released  tbe  principal 
debtor.  No  right  of  recourse  whatsoever 
against  tbe  defendant  indorser  was  In  any 
manner  reserved.  The  fftct  that  the  defend- 
ant consented  to  such  release  Is  wholly  with- 
out tnflUCTCe ;  for  the  effect  of  plalntUTs  un- 
conditional release  of  the  principal  debtor  Is 
In  no  way  altered  or  qualified  by  reason  of 
defendants  assent  thereto. 

Tbe  common-law  rule  existing  In  this  state 
prior  to  the  enactment  of  the  Negotiable  In- 
struments Law,  and  which  had  become  a 
thoroughly  settled  doctrine  of  our  courts, 
was  to  tbe  effect  that,  where  a  holder  of  a 
note  released  the  maker,  such  release  oper- 
ated to  discharge  all  subsequent  partly 
thereto.  Including  en  indorser ;  and  that  the 
conaent  of  tbe  Indorser  to  such  release  in  no 
wise  affected  tbe  application  of  tbe  rule.  See 
Eggemann  v.  H^ischen,  66  Mo.  123;  Bank  v. 
Schmncker,  7  Mo.  App.  171 ;  Brown  v.  Croy. 
74  Mo.  App.  462 ;  Laumeler  v.  Hallock,  103 
Mo.  App.  116,  77  S,  W.  347. 

This  doctrine  obtained  for  the  reason,  as 
stated  by  Judge  Story,  that  "otherwise  the 
remedy  of  the  subsequent  parties  over  against 
the  released  party  would,  upon  payment  by 
tbem,  be  gtme,  or,  if  they  could  recover  the 
ttme,  tbe  release  of  the  antecedent  party 
would  beccone  virtually  inoperative  by  the 
act  of  the  bolder."  And  the  foct  that  the  in- 
dotaer  assented  to  tbe  discharge  was  hdd  to 
be  wholly  immaterial.  See  Bggemann  v. 
HenMhen  and  Brown  t.  Groy,  raiva.  Tbe 
Btatate,  Oier^ore  (aectlon  10,090,  supra),  did 


not  have  the  effect  of  altering  Qie  rule  pre- 
vailing in  Oils  state  In  respect  to  the  matter 
in  hand.  The  statute,  howevw.  Is  clear  and 
unmistakable  in  its  terms,  and  leaves  na 
room  for  doubt  as  to  the  effect  of  an  uncon- 
ditional release  of  tbe  principal  debtor  upour 
the  holder's  right  of  recourse  against  parties 
secondarily  liable. 

We  are  referred  by  learned  counsel  for  ap- 
pellant to  cases  construing  the  word  "ex- 
pressly" as  used  in  other  connections  (see 
Ughtfoot  V.  Bass,  2  Tenu.  Ch.  677;  Magone 
V.  HeUer,  160  U.  S.  70,  14  Sup.  Ct  18,  37  U 
Eld.  1001;  Hovey  v.  State,  119  Ind.  396,  21 
N.  E.  21),  but  such  authorities  are  not  here 
persuasive.  When  tbe  statute  provides  that 
a  party  secondarily  liable  is  discharged  by  a 
release  of  the  prlndpel  d^tors,  unless  the- 
taolder*8  right  of  recourse  against  such  party 
is  expressly  reserved,  it  must  be  taken  to 
mean  precisely  what  it  says,  and  tbat  a  res- 
ervation of  such  right  of  recourse  cannot  be 
implied  from  the  acts  and  conduct  of  the  par- 
ties, In  the  face  of  an  uncoodltiooal  release 
of  the  principal  debtor.  Indeed,  the  term 
"expressly  reserved"  Is  evidently  employed  in 
the  statute  In  order  to  leave  no  room  for 
doubt  as  to  this  very  matter,  and  to  require, 
under  the  circumstances,  an  expreee,  as 
distinguished  from  an  implied,  reservation  of 
the  holder's  right  of  recourse  against  a  party 
secondarily  liable. 

It  follows  tbat  the  judgment  must  be  af- 
firmed, and  It  is  so  ordered. 

RBT-NOLDS,  P.  J.,  and  NORTONI, 
J.,  concur. 


MONTGOMERY  v.  SCHWALD  et  a1. 
(No.  10,889.) 

(Kansas  Cl^  Court  of  Appeals.  MIbboufL 
Jan.  19, 1914.   Rehearing  Denied 
Feb.  16.  1914.) 

1.  Appeal  aitd  Ebbob  Q  IOIO^Findiitos— 

Conclusiveness. 

Tbe  appellate  court  is  bound  to  accept  find* 
ingB  of  fact  of  the  trial  court,  where  there  Is 
substantial  evidence  to  support  them. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S{  3079-3962,  4024  ;  Dec.  Dig. 
f  1010.*] 

2.  Bills  and  Notes  (|  02*)— Oonsiobeatioit 

— SuFFTCIEirCT. 

Defendants,  being  sureties  on  the  note  of  ai 
corporation,  the  payment  of  which  was  being 
demanded,  executed  to  plaintiff,  a  judgment 
creditor  of  the  corporation,  their  individual 
notes  for  the  amount  of  his  judgment  so  that 
the  note  upon  which  they  were  Bureties  could 
be  paid  out  of  certain  money  which  had  come 
into  the  bands  of  the  corporation,  and  plaintiff 
thereupon  assigned  to  defendants  tbe  notes  upoU' 
which  nis  judgment  was  based.  Held,  that  there 
was  a  good  consideration  for  tbe  notea 

[Ed.  Note.— For  other  cases,  see  Bills  and. 
Notes,  Cent.  Dig.  »  166-17S,  17S-20S,  208- 
212 ;  Dec  Dig.  {  92.*] 

8.  EvzoBNCB  (I  444*)  — Faboi.  Btxdbhob— 
Bills  asd  Notes. 

Where  notes  promised  nnconditlonally  to- 
pay  certain  sums  of  money,  the  maker,  In  an 
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action  thereon,  could  not  show  b7  parol  evidence 
that  they  were  conditioned  npon  ute  payee  tak- 
ing a  trust  deed,  etc..  as  this  would  contradict 
the  written  instrument;  and,  there  being  evi- 
dence of  a  consideration,  it  could  not  be  done 
under  the  guise  of  sboving  a  failure  of  consid- 
eration. 

[Ed.  Note.— For  other  cases,  see  £Tideace, 
Cent.  Dig.  H  1929-1944,  20S;  Dec.  Dig.  i 
444.*] 

Appeal  from  Circoit  Court,  Cooper  Coontr; 
6.  A.  Wurdemau.  Special  Judge. 

Action  by  James  T.  Montgomery  against 
Leon  K.  Schwald  and  another.  From  a  Jadg- 
meat  for  plaintiff,  defendants  appeal.  Af- 
flrmed. 

George  F.  Longan.  of  Sedalia,  tor  appel- 
lants. James  T.  Montgomery  and  Charles  BL 
Yeater,  both  of  Sedalia,  for  respondent 

TBIMBLE,  J.  In  tbla  case  suit  ia  brocn^t 
on  two  promissory  notes  admitted  to  have 
been  executed  by  the  defendants.  Their  de- 
fense is  failure  of  consideration.  A  Jury  was 
waived,  and  the  cause  tried  before  the  court. 
Judgment  was  rendered  for  plaintiff  on  both 
counts.   Defendants  appealed. 

Some  time  in  1908  all  the  parties  to  this 
suit  were  Interested  in  a  conwratlon  called 
the  "Mexican  Gulf  Land  &  Development  Com- 
pany, Limited,"  which  was  organized  to  buy 
75,000  acres  of  land  in  the  Republic  of  Mex- 
ico, and  which  bought  said  land  largely  on 
credit.  The  comiiany  sold  treasury  stock  as 
far  as  it  could,  and  used  the  money  to  make 
payments  on  the  land.  Needing  more  money 
for  this  purpose,  and  not  being  able  to  raise 
it  otherwise,  the  remaining  amount  necessary 
to  be  raised  was  divided  Into  various  sums, 
and  different  groups  of  men  In  the  corpora- 
tion gave  their  notes  and  raised  the  respec- 
tive amounts  agreed  to  be  raised  by  each 
group.  The  defendant  Schwald  obtained  four 
notes  of  51,440  each,  payable  to  the  company, 
and  Indorsed  in  blank  by  It,  and  endeavored 
to  sell  them  In  order  to  put  the  money  into 
the  company's  coffers.  Failing  in  this,  he 
and  plaintiff  executed  a  note  to  a  Sedalia 
bank  for  $5,760,  and  put  up  the  four  notes 
as  collateral,  and  the  money  was  used  by  the 
company.  This  was  in  August,  1908.  The 
following  rebmary  plaintiff  severed  bis  oon- 
ueotlon  with  the  company. 

The  note  to  the  Sedalia  bank  w^s  renewed 
from  time  to  time,  and  at  one  of  these  re- 
newals It  was  signed  by  plaintiff  and  both 
defendants.  At  last  the  bank  demanded  its 
money,  and,  as  plaintiff  was  the  only  one 
on  tlie  note  who  could  pay  at  that  time,  he 
raised  the  money  and  paid  it  off,  taking  Into 
his  possession  the  four  collateral  notes.  The 
defendant  Schwald  paid  plaintiff  some  of  the 
interest,  and  then  Scbwald,  who  was  plaln- 
tifTs  only  coprlnelpal  on  the  note  to  the  Se- 
dalia bank  (Moore  having  signed  as  security 
for  both),  gave  plaintiff  his  note  for  $2.S47. 
being  one-half  of  the  aujount  he  liad  paid  the 


Sedalia  bank,  and  put  up  wltti  plalntlll^  u 
collateral  aecnrity,  $0,400  of  notes  aecnred 
on  land  In  B^l^  county,  Mo.  Plaintiff  tben 
brought  suit  against  the  BAxlcan  Land  Cont- 
pany,  hereinabove  mentioned,  on  tbe  four 
collateral  notes  he  had  obtained  wben  be 
paid  the  Sedalia  bank,  and  in  Ods  suit  plain- 
tiff recoTeied  jadgment  against  said  Mex- 
ican Land  Comjtany  In  tiie  sum  of  96,415.40 
March  20,  1911.  PlalnUff  endeavored  to  ob- 
tain payment  of  this  judgment  but  conld  not 
do  80.  On  October  18.  1011,  the  defoidant 
Schwald  wrote  plaintiff,  sending  him  ¥47.S0 
Interest  on  bis  $2347  note,  and  teUlng  bim 
to  be  In  Kansas  Clij  on  a  certain  date  as 
the  representatives  of  a  New  Mexico  com- 
pany, the  Soto  La  Marina  Land  &  Water 
Company  wonld  be  there  with  money  to  pay 
for  14,000  acres  of  land  It  was  going  to  buy 
of  the  Mexican  Land  Company,  and  plain- 
tiff could  tben  get  all  or  at  least  part  of  his 
money.  The  price  agreed  npon  between  tbe 
two  cgmpanles  for  this  land  was  $31,000. 
But,  when  plaintiff  met  the  buying  com- 
pany's reprepentatlves  at  their  conference 
with  the  selling  company,  the  former  could 
pay  only  $18,000  down,  leaving  $12,400  yet 
due.  The  selling  company  needed  the  en- 
tire $31,000  to  pay  off  its  debts,  among  which 
was  plaintiffs  judgment  As  there  was  only 
$18,600  cash  In  sight,  the  men  interested  in 
the  selling  company  {the  Mexican  Gulf  I^nd 
&  Development  Company)  wanted  It  used  to 
pay  such,  of  its  debts  as  they  were  security 
for,  and  plaintiff  also  wanted  his  Jndgment 
paid. 

The  two  defendants  in  this  case  were  sure- 
ties on  a  note  of  the  selling  company  to  a 
trust  company  in  Kansas  City  for  about  $12,- 
000,  counting  Interest  due.  Suit  had  been 
commenced  on  this  note,  and  they  proposed 
to  plaintiff  that  he  allow  this  $12,000  indebt- 
edness to  be  paid  out  of  the  $18,600  cash 
fund  and  let  them  give  their  notes  to  him 
(plaintiff),  with  a  year's  time,  in  payment  of 
the  Mexican  Land  Company's  debt  or  jodg- 
meut  to  him. 

Plaintiff  finally  agreed  that  if  they  would 
pay  bim  $1,000  out  of  the  cash  to  be  received 
from  tbe  buying  a>mpany,  and  give  him  their 
notes  for  the  balance  due  him,  to  wit,  $6,029. 
he  would  allow  this  to  be  done.  <As  he  bad 
a  judgment  against  the  selling  company,  It 
could  not  convey  the  14,000  acres  to  the  buy- 
ing company  so  as  to  obtain  the  $18,600  to 
pay  its  otlier  debts,  unless  be  consented 
thereto.)  This  was  agreed  to,  and  therenpon 
tbe  defendants  in  this  suit  executed  to  idabi- 
tlff  the  two  notes  sued  on  herein.  The  $12,- 
000  note,  on  which  snit  was  then  pending 
against  defendants  herein  as  sureties,  was 
then  taken  up  with,  the  mon^  reedved  fmD 
the  buying  company,  and  deftadants  bmia 
were  released  therefropi. 

During  the  negotiations  a  question  arose 
about  how  defendants,  and  others  who  were 
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taking  up  otber  fadebtedness  of  tbe  company, 
could  be  aecDred.  And  both  ttie  selling  and 
bnying  company  agreed  tbat  the  14,000  acres 
bought  by  the  latter  ehonld  be  deeded  to  a 
trustee  to  hold  for  the  boi^t  of  audi  pap* 
ties,  and,  as  the  buying  company  made  pay- 
molts  on  the  balance  dne  from  It,  (be  true- 
teb  would  apply  It  on  the  debts  of  tbe  selling 
company,  and  thus  those  who  were  Its  snre- 
tfea  wonld  be  protected.  PlalntUt  was  uked 
to  become  such  tmstee,  and  he  finally  coii> 
sented  and  drew  up  the  trust  deed.  TbSm  was 
nerer  executed,  as  will  be  set  forOi  later. 

ViTiea  d^^dants  herein  executed  and  de- 
livered to  idalntUF  tbe  notes  sued  on,  tbe  lat* 
ter  offered  to  return  to  Scbwald  his  12,847 
note  gtT»i  for  half  the  orlgtoal  indebtedness 
(frhlcb  plaintiff  had  paid  to.  the  Bedalla 
bank),  and  also  the  collateral  fB,400  Kpley 
comity  land  notes  and  the  four  collateral 
notes  for  91,440  tm  which  he  had  recomnd 
Judgment  against  tbe  Mexican  Galf  tAnd  ft 
Dierelopmeut  Cbmpany.  They  were  not  turn- 
ed orer  at  that  time,  howerex',  but  by  agree- 
moit  were  1^  with  plalntUf 'until  later, 
when  he  did  on  February  17, 1912,  turn  over 
tbe  99.400  of  Ripley  county  notes  and  the 
four  91,440  collateral  notes,  as  shown  by  re- 
ceipts signed  by  both  defendants.  Plaintiff 
also  at  this  time,  and  in  the  presence  of  all, 
canceled  EkAiwald's  92,847  note  by  tearing  it 
up  and  t&rowing  it  in  the  waste  basket  mie 
two  notes  sued  on  were  executed  November 
9, 1911. 

There  Is  not  a  great  deal  of  conflict  In  the 
testimony  except  as  to  plaintiff's  presence 
and  participation  In  a  meeting  of  July  2S, 
1912,  at  which  It  was  agreed  that  tbe  selling 
company  should  convey  the  14,000  acres  di- 
rect to  tbe  buying  company  Instead  of  to  the 
trustee.  This  deed  to  the  trustee,  as  herdn- 
before  stated,  was  never  executed,  'but  the 
land  was  conv^ed  direct  to  the  buying  com- 
pany, tlie  Soto  La  Marina  Land  &  Water 
Company.  It  is  defendant's  contention  that 
tbe  debt  represented  by  the  two  notes  sued 
on  was  a  debt  of  tbe  Mexican  Gulf  Land  ft 
Devdopment  Company,  as  plalntJff  knew, 
and  that  they  (the  dtfendants)  signed  the 
notes  sued  on  herein  upon  an  understanding 
with  plaintiff  that  he  would  take,  as  trustee, 
the  deed  to  tlie  14,000  acres  and  hold  the 
same  as  secnrlty  for  these  notes  and  all  oth- 
ers. Their  contention  is  further  that  plalo- 
tiff  was  present  at  the  meeting  held  on  Jnly 
25,  1012,  and  consented  and  urged  that  the 
14,000-acre  tract  be  conveyed  direct  to  tbe 
buying  company  whereby  that  security  was 
lost  to  them ;  that  the  agreement  to  execute 
the  notes  and  the  agreement  to  hold  tiie  land 
as  trustee  was  all  one  transaction,  and  plain- 
tiff has  no  title  to  the  notes,  and  they  are  not 
valid,  unless  all  the  elements  and  portions  of 
tbe  transactloQ  have  been  completed;  that, 
as  the  Bgreemmt  to  take  the  land  as  trustee 
was  not  kept,  tbe  conslderatiou  for  said 
notes  has  failed. 

As  to  whether  plaintiff  consented  to  the 
168  S.W.-G8 


elimination  of  the  trust  daed,  tiiere  iSi  a> 
stated,  a  sharp  conflict  In  the  evidence. 
Plaintiff  ssys  he  was  not  at  the  meeting,  and 
It  Is  shown  that  when  he  discovered  that  the 
trust  deed  bad  not  bean  made,  but  i3ie  laud 
had  been  conveyed  to  the  new  couqnny  di- 
rect, he  demanded  that  thsiy  uecute  It  to 
fatan,  but  they  did  not  do  It  It  was  oOTtalnly 
to  bis  Interest  to  get  it,  as  it  gave  him  ad- 
ditional security  for  bis  debt,  and  no  plaus- 
ible reason  la  given  why  he  diould  volunta- 
rily consent  to  give  up  that  security.  It  is 
not  necessary  to  analyae  the  testimony,  how- 
ever, since  the  court,  sitting  as  a  Jury,  found 
that  plaintiff  was  not  at  the  meeting  and  did 
not  consent  or  urge  that  the  trust  deed  to 
him  be  disprased  with. 

[1]  The  court  found  for  plaintiff  on  botb 
counts.  If  tihere  was  substantial  cFldaice  to 
export  that  finding  we  are  bound  to  accept 
it  BoaarOi  v.  Legion  of  Homer,  9S  Mo.  App. 
5d4,.loe.  dt  067,1  and  eases  tbae  cited.  The 
court  gave  for  plaintiff  tbe  following  declara-  ^ 
tion  of  law :  "If  tbe  court  shall  believe  from 
tbe  evidence  that  the  conslderatlDn  of  the 
notes  sued  on  has  hot  UXUid  in  whole  or  part, 
thm  Ute  finding  and  Judgment  shall  be  for 
the  plaintiff."  No  declaration  of  law  was 
asked  on  Ibe  i>art  of  tbe  defendimts.  Gonse- 
quently,  unless  the  evidence  shows  indis- 
putably that  tbe  consideration  for  the  notes 
has  Allied  (that  is,  shows  this  as  matter  of 
I4W),  tbe  Judgment  must  stand. 

[2]  Plaintiff,,  by  paying  the  Sedalla  bank 
the  amount  of  tbe  note  ^racuted  by  him  and 
defendant  Scbwald,  wltb  the  defendant 
Moore  as  surety  for  the  two^  and  receiving 
the  four  collateral  notes  payab]^  to  the  Mexi- 
can Company  and  having  its  Indorsement  be- 
came a  creditor  of  the  laud  omipany. 
Scbwald,  to  pay  his  one-half  iXt  the  amount 
80  paid  by  plaintiff  to  the  Sedalta  bank,  gave 
plalntlfl  bis  note  for  92,847  and  ten  Blpley 
county  land  notes'  for  9d,400  as  collateral. 
Suit  was  brought  and  judgmoit  recovered 
against  the  Mexican  Company  on  Its  four 
notes.  Both  defendants  herein  were  on  an- 
other note  amounting  to  912,000,  owned  by 
tbe  company,  and  suit  had  been  brought 
The  permission  glveq  by  plaintiff  to  use  the 
91S.6OO  cash  coming  from  the  Soto  IIa  MArina 
Land  Company  to  pay  this  912,000  indebted- 
ness, and  thus  relieve  defendants  of  liability 
thereon,  and  tbe  extension  of  another  year's 
time,  were  good  considerations  for  tbe  execu- 
tion of  tbe  two  notes  sued  on  herein.  As  to 
Scbwald,  there  was  a  further  consideration 
of  tbe  cancellation  of  his  note  of  $2,847  and 
the  returning  to  him  of  the  Ripley  county 
notes.  When  the  92,847  note  was  torn  up  by 
plaintiff,  it  was  discharged.  Section  10089, 
R.  S.  Mo.  1909.  And,  although  he  did  not 
make  a  formal  release  or  assignment  of  the 
Judgment  held  by  him  on  the  Mexican  Land 
Company,  he  did  turn  over  to  defendants  the 
notes  on  which  that  judgment  was  based, 
and  has  made  no  attempt  to  claim  said  Judg- 
ment as  his.  Ho  woa  not  asked  to  formally 
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assign  the  jadgment  to  tbem ;  and,  U  turning 
over  to  them  the  notes  on  which  It  was  based 
was  not  an  equitable  assignment  of  the  Judg- 
ment, certainly  the  allowance  of  the  use  of 
the  funds  In  paying  other  debts  was,  to  that 
extent  at  least,  a  giving  up  of  his  rights  un- 
der his  Judgment  In  the  absence  of  any  at- 
tempt on  his  part  to  claim  said  Judgment  as 
his,  and  in  the  further  absence  of  any  de- 
mand to  release  or  assign  said  Judgment,  or 
expectation  that  he  would  do  so,  it  Is  not 
seen  how  the  failure  to  formally  release  said 
judgment  can  oi>erate  to  destroy  One  consider- 
ation for  the  notes. 

It  is  therefore  apparent  that  there  Is  sub- 
stantial evidence  showing  a  good  considera- 
ticm  for  the  two  notes  sued  on,  liid^)endent 
of  the  question  whether  plaintiff  consented  to 
Uie  elimination  of  the  trust  deed  or  not,  be- 
cause defendants'  release  from  liability  on 
the  (12,000  indebtedness  was  a  benefit  blc- 
crulng  to  them  without  regard  to  the  security 
afforded  by  the  trust  deed.  But  be  this  as 
it  may,  as  there  is  substantial  evidence  of  a 
good  consideration,  and  also  evidence  that 
the  plaintiff  did  not  agree  to  forego  the  trust 
deed,  we  cannot  aay,  as  a  matter  of  law,  that 
there  was  no  oonstderatlon  for  the  notes  or 
that  tba  aame  has  failed. 

It  Is  suggested  that  the  drcnmatances 
urged  by  deffflidants  to  show  a  failure  of 
ctmsideratton  create  to  aome  extent  at  least, 
an  equitable  defeiue,  and  therefore  we  ahonld 
treat  the  case  as  one  in  eqnltr  and  review 
the  entire  evidence.  WhUo  we  do  not  agree 
with  this  Buggeatlon,  yet  it  may  be  said  that. 
If  this  conld  be  done,  we  are  not  so  im- 
pressed witb  the  facts  or  with  the  view  that 
the  equities  are  so  much  on  defendants^  side 
as  to  compel  ns  to  disagree  with  the  conclu- 
sion reached  by  the  learned  trial  Judge.  De- 
fendants* dfttm  that  they  would  not  have  ex- 
ecuted the  notes  sued  on,  had  they  known  Oxe 
deed  of  trust  would  not  be  given,  does  not 
carry  a  great  deal  of  wde^t  when  we  see 
that  both  defendants,  by  giving  tlie  notes, 
were  getting  rid  of  a  (12,000  indebtedness  for 
which  tbey  were  liable  and  on  wUdi  they 
were  then  being  sned.  In  addition  to  this, 
Sdiwald  was  already  liable  to  plaintiff  on  a 
92,847  note.  The  two  notes  they  gave  plain- 
tiff were  approximately  only  (3,000  eadi. 
Were  we  entitled  to  weigh  the  evidence,  we 
cannot  say  we  would  disagree  with  the  trial 
Judge,  when  all  the  circumstances  are  consid- 
ered together,  with  the  interest  the  various 
parties  had  in  doing  what  was  done,  the  cor- 
respondence had,  and  the  written  receipts 
given  in  evidence. 

[S]  As  stated  before,  there  is  not  much  dis- 
pute over  any  of  the  facts  except  as  to  the 
presence  of  plaintiff  when  it  was  decided  to 
forego  the  trust  deed.  But  in  one  view  of 
the  case,  even  If  he  were  present  and  con- 
sented to  this,  this  would  not  necessarily  de- 
8 troy  the  notes  sued  on.  The  notes  were  ex- 


ecuted before  this  alleged  consent  or  decision 
to  forego  the  deed  of  tmst  was  given.  They 
were  executed  before  the  trust  deed  was  to 
be  executed.  The  condition  that  they  were 
to  be  valid  only  upon  the  contingency  that  a 
deed  of  tmst  should  be  taken  and  held  by  the 
payee  was  not  expressed  in  the  note  bot,  if 
made  at  all,  was  a  mere  oral  condition  to  be 
perform^  after  the  execution  of  the  notes, 
and  that  too  by  a  party  over  whom  the  payee 
of  the  notes  had  no  power  or  controL 

The  testimony  offered  to  show  this  oral 
condition  was  objected  to  on  the  ground  that 
It  was  an  attempt  to  contradict  or  vary  the 
terms  of  a  written  instrument  by  parol  tes- 
timony. The  written  instruments  promised 
absolutely  and  unconditionally  to  pay  certain 
sums  of  money.  The  evidence  showed  a  con- 
sideration for  the  giving  thereof.  The  evi- 
dence offered  by  defendant  would  have  had 
the  effect  of  showing  that  the  promise  to  pay 
was  not  unconditional  but  was  conditioned  up- 
on the  payee  taking  a  trust  deed  to  the  14,000- 
acre  tract  This  would  contradict  the  uncon- 
ditional terms  of  the  notes,  and,  where  & 
consideration  has  been  otherwise  shown,  this 
cannot  be  done  under  the  guise  of  showing 
a  failure  of  consideration.  Christian  Uni- 
versity V.  Hoffman,  95  Mo.  App.  488,  60  S.  W. 
474 ;  Garvey  v.  Marks,  134  Mo.  1,  loc  dt  7, 
34  S.  W.  1108,  38  S.  W.  70;  Third  Nat'I 
Bank  T.  Beichert  101  Mo.  App.  242,  loc.  dt 
253,  73  S.  W.  893 ;  Wisllzeuus  v.  O'FaUon,  91 
Mo.  184,  3  S.  W.  837;  Hurt  v.  Ford,  142  Ua 
283.  44  S.  W.  228,  41  L.  R.  A.  823. 

So  that,  from  whatever  angle  the  case  may 
be  viewed,  we  think  the  Judgment  of  the  trial 
court  was  right,  and  should  be  afflrmed. 

It  is  80  ordered.  All  concur. 


ORISS  V.  UNITES)  RYS.  CO.  OF  ST.  LOUIS. 

(No.  13,620.) 
(St  Louis  C^nrt  of  Appeals.    Missouri.  Hiy 
6,  1914.) 

1.  ijTRKKT  RaiLBOADS  ({  117*)— AOTXOSS  FOB 

Injubibs— Questions  fob  Jubt. 

In  an  action  for  Injuries  to  the  driver  of  s 
wason  struck  by  a  street  car,  evidence  held  to 
make  questioni  tor  the  Jury  as  to  the  motor- 
man's  Tlolation  of  city  ordinances  requiring  the 
keeping  of  a  vigilant  watch  and  the  stoppiiiK 
of  tns  car  on  the  first  appearance  of  danger,  and 
prohibiting  a  greater  rate  of  qjteed  than  tea 
miles  an  hour. 

[Sd.  Note.— For  otber  cases,  see  Street  Bail- 
roads,  Cent  Dig.  i|  230-2S7 ;  Dec.  Dig.  {  1X1.*} 

2.  Stbbit  Bailboads  (|  103*)— Liabilitt  fob 

InJUBIES— HUMANITABIAN  RULB. 

The  negligence  of  a  person  strack  fay  i 
street  car  does  not  absolve  the  motorman  from 
keeping  a  lookout  and  endeavoring  to  avoid 
injuring  him,  unless  there  is  no  time  to  avoid 
a  collision  after  such  ne^igence  becomes  ap- 
parent  to  the  motorman. 

[Bd.  Note.— For  other  eases,  see  Street  Bail- 
t«8ds.  Cent  Dig.  |  210 ;  DeeilHg.  i lOBw*] 

8.  Stbbbt  Railboads  (i  99*)— I^biutt  fob 

InJUBIES— GONTBIBUTOBT  NBaLZOBHCB. 

Where  the  driver  of  a  heavily  loaded  wigoo, 
before  attempting  to  cross  street  car  trscks,  sat- 
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IsGed  himMlf  that  In  the  nBoal  coarse  of  tbings, 
considering  the  distance  of  an  approaching  car, 
his  own  rate  of  travel,  and  the  lawful  rate  of 
travel  allowed  the  car,  he  conld  cross  in  safety, 
be  was  not  aegUgent 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  209-216 ;  Dec.  Dig.  |  99  *] 

4.  Afpbai.  and  Bebob  (II  978.  lOOC*)— Ri- 

VIEW— QUBSnONS  OF  FACT. 

Whether  a  Terdict  was  against  the  weight 
of  the  evidence  or  in  disregard  of  the  instruc- 
tfona  were  questions  for  the  trial  court*  not  open 
to  consideration  on  appeal,  where  the  trial  court 
was  satisfied  with  the  verdict. 

[Ed.  Note.-~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  3860-3876,  3948-3950; 
Dec.  Dig.  H  978,  1005.*] 

■  Appeal  from  St.  Lioola  Clrenit  Court ;  Geo. 
C.  Hitchcock,  Judge. 

Action  by  Joseph  Crlss  against  tlie  United 
Railways  CDnii>any  of  St  Louis.  From  a 
Jndgment  for  plaintiff,  defradant  appeals. 
Affirmed. 

Boyle  &  Priest  and  R.  E.  Blodgett,  all  of 
St  Louis,  for  appellant  Barl  M.  Flrkey,  of 
St  Louis,  for  xesptHident 

RBTNOLDS,  P.  J.  Compailng  the  evi- 
dence in  the  case  as  set  out  in  the  abstract 
with  the  statement  as  pr^red  by  counsel 
for  respondent  we  find  the  latter  statement 
Bo  concise  that  we  follow  It  with  some  addi- 
tional statements  taken  from  that  of  counsel 
for  appellant,  and  a  few  of  our  own,  with  the 
premise  that  the  accident  occurred  in  the 
dty  of  St  Lools  and  within  what  Is  desig- 
nated as  the  Central  District,  the  speed  in 
which  is  not  to  exceed  ten  miles  per  hour, 
and  that  the  streets  referred  to  are  streets  of 
that  dty. 

Eleventh  street  runs  north  and  south. 
Chouteau  avenue  runs  east  and  west  The 
nut  street  sontb  of  Choutean  is  Hickory 
street  Between  Hickory  street  and  Chou- 
teau avenue  there  is  an  alley  running  east 
and  west  About  ninety-four  feet  south  of 
the  alley  and  on  tbe  east  side  of  Eleventh 
street  is  a  large  bnilding  occupied  at  tbe  time 
by  the  American  Mannfacturlng  Company, 
which,  until  passed,  obstmcts  the  view  of 
Eleventh  to  the  south.  The  plalntlft  was  a 
teamster  in  the  onploy  of  the  Standard 
Transfer  Company,  which  at  the  time  was 
doing  the  teaming  for  the  American  Manu- 
facturing Company.  The  defendant  oper- 
ates a  double  track  on  Eleventh  street  be- 
tween tbe  two  streets  mentioned,  over  which 
trades  it  rans  two  lines  of  cars,  known  as  the 
Cherokee  and  Tower  Grove  cars,  these  cars 
running  north  on  the  east  track  and  south  on 
the  west  track.  ElevenUi  street,  at  the  alley, 
is  fifty  feet  wide  from  building  Une  to  build* 
Ing  line.  The  all^  Is  twenty-four  ftet,  ten 
inches  wide.  From  tbe  building  line  on  the 
east  side  of  the  street  at  the  alley  to  the 
met  rail  of  the  north  bound  track  the  dis- 
tance is  wrraitem  feet,  four  inches.  Tbe 
nordi  Une  of  the  aU^  is  On  bnndred  and 


sixty-seven  tmt  north  of  ttw  north  Une  of 

Hilary  Btxeet,  its  south  Une  flve  hondred 
and  forty-three  feet,  two  Inches  north  of  the 
north  Une  of  Hickory  street  The  north  line 
of  the  alley  is  one  hundred  and  sixty-six  feet 
south  of  Chouteau  aTome.  The  cars  on  each 
Une  run  about  three  or  fom  minutes  apart 
each  way.  From  Hi<ftory  street  to  caionteau 
avenue  is  lightly  down  grade. 

On  the  24tb  of  October,  1911,  at  about  half 
past  one  o'clock  In  the  aft^noon,  the  day  be- 
ing clear,  i^alntUt  tras  driving  his  wagon 
from  the  premises  of  the  American  Manufac- 
turing Company  out  of  the  aUey  north  of  the 
building  of  that  company  and  aloog  that  al- 
ley, intending  to  go  to  a  scale  west  of  Elev- 
enth street  Hie  wagon  was  drawn  by  two 
horses  and  was  loaded  with  what  are  called 
"patches."  With  its  load  the  wagon  weighed 
between  12,000  and  13.000  pounds.  The  body 
of  the  wagon  was  about  twelve  feet  long,  the 
tongue  some  ten  or  twelve  feet  additionaL 
FlalntiiE  was  well  acquainted  with  the  loca- 
tion, having  driven  out  of  this  alley  from 
time  to  time  for  some  six  or  seven  years. 
According  to  his  own  testimony,  on  the  day 
of  the  accident  as  he  drove  along  the  alley, 
and  before  he  passed  the  building  Une,  he 
stopped  his  team  and  Ustened  but  heard  no 
car.  He  then  drove  further  so  that  be  could 
see  south  past  the  building  and  toward  Hick- 
ory street,  and  there  stopped  his  team,  tlie 
heads  of  his  horses  then  bdng  about  three 
feet  east  of  tbe  east  or  north  bound  track. 
That  put  him,  seated  in  his  wagon,  about 
fifteen  feet  from  the  east  track,  and  two  feet 
clear  of  tbe  building  line.  He  looked  south 
and  saw  a  north  bound  car  at  Hldiory  street, 
but  he  could  not  tell  whether  the  car  was 
movhig  or  bad  stopped.  So  that  when  he 
saw  the  car  it  was  about  fire  hundred  and 
forty-two  feet  and  two  Inches  south  of  him, 
south  of  the  south  line  of  tbe  alley  out  of 
which  be  had  driven.  He  then  started  to 
cross  the  tracks,  driving  at  the  rate  of  about 
two  miles  an  hour.  When  his  horses  had 
crossed  the  west  rail  of  tbe  east  tracks  he 
again  looked  toward  the  south  and  saw  the 
car  about  forty  feet  from  him  and  coming  to- 
ward him  at  a  rate  of  speed  which  plaintiff  es- 
timated at  from  twenty  to  twenty-five  miles 
an  hour.  That  is,  while  plalntlfF  bad  travelled 
about  eight  feet  the  car  had  covered  about 
five  hundred  feet  Plaintiff  immediately 
started  to  whip  up  his  boraes,  and  when  the 
front  wheels  of  his  wagon  were  about  at  the 
west  rail  of  tbe  north  bound  or  east  track, 
the  street  car  struck  the  wagon  about  at  the 
fnmt  wheel,  hurled  It  and  the  horses  bodUy 
off  the  track  and  around  to  the  northeast 
comer  of  the  alley,  where  the  wagon  struck 
against  an  iron  lamp  post,  which  it  broke; 
the  horses  wwe  thrown  down  and  plainUff 
was  thrown  to  the  street  and  sustained  inju- 
ries om  account  of  which  be  brouKht  this  suit 
The  car  ran  about  ten  feet  further  before  It 
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■topped.  Hie  noise  of  tbe  coIU^on  was  so 
lood  that  it  was  heard  by  penoiu  at  some 
dtstancei. 

AU  of  the  wltnessee  testltjrlng  f6r  plaintiff, 
M  well  as  ptalntlfl  blma^  tesUfled  tiiat  the 
car  bad  netttier  sounded  any  gong  nor  slaift- 
ened  up  any  Immediately  before  the  collision. 
Other  witnesses  than  plaintiff,  testifying  for 
him,  stated  that  the  street  car  at  the  time  of 
the  collision  was  mnning  betweoa  twenty  and 
twenty-flre  miles  an  hoar.  There  was  testi- 
mony to  tile  effect  tiiat  wh«i  the  team  was 
going  off  of  tbe  west  rail  of  the  east  or  north 
bound  track,  tbe  street  car  was  then  about 
ISO  or  200  feet  south  of  there  and  coming  on 
at  a  rapid  rate,  at  from  twenty  to  twenty-five 
miles  an  hour,  as  tbey  testified.  AU  of  the 
witnesses  testifying  for  plaindflT,  and  there 
were  a  nnmber  of  tbem,  testified  that  the 
street  car  failed  to  slacken  Its  rate  of  speed 
at  any  time  before  tbe  collision  but  was  then 
running  at  a  rate  of  from  twenty  to  twenty- 
flre  miles  an  honr.  Counsel  for  appellant  In 
their  statement  of  tbe  case  admit  that  tbere 
was  evidrace  In  the  ease  tending  to  show  that 
the  car  was  160  feet  from  the  wagon  when 
the  front  wheels  of  the  latter  reached  tbe 
east  rail.  Testimony  of  witnesses,  introdnc- 
ed  as  experts,  was  to  tbe  effect  that  a  car 
running  at  a  rate  of  speed  of  twenty  miles  an 
hour  could  be  stopped  In  120  feet;  at  25 
miles  an  hour  In  125  feet,  but  that  with  the 
type  of  car  in  gnestion  a  Tery  steep  grade 
was  necessary  to  obtain  a  speed  of  20  miles 
an  hour.  One  of  these  witnesses,  a  former 
motorman  in  the  employ  of  defendant,  testi- 
fied that  be  could  stop  a  car  going  at  tbe 
rate  of  20  miles  an  hour  in  85  feet,  and  when 
going  at  80  miles  an  hour  In  125  feet 

On  the  part  of  defendant  there  was  evi- 
dence tending  to  show  that  while  tbe  car  was 
approaching  the  alley  at  the  rate  of  8  or 
10  miles  an  hour,  plaintiff  drove  from  tbe 
alley  immediately  In  front  of  tbe  car  and  so 
close  thereto  that  the  car  could  not  be  stop- 
ped In  time  to  avert  a  collision.  There  was 
also  testimony  on  the  part  of  defendant  to 
the  effect  that  as  soon  as  the  motorman  in 
charge  saw  the  position  of  the  team,  which 
was  then,  as  he  said,  some  40  feet  from  him, 
he  endeavored  to  check  up  but  was  nnable  to 
prevent  tbe  collision,  and  that  when  be  Oist 
saw  the  wagon  and  team  the  horses  were 
then  about  to  cross  the  north  bound  track. 

The  allegations  of  negligence  are  failure 
to  sound  a  warning,  violation  of  the  so-called 
"vigilant  watch"  ordinance,  or  "humanitarian 
doctrine,"  and  violation  of  the  speed  ordi- 
nance of  the  dtj.  Both  of  these  ordinances 
were  Introduced  In  evidence  by  plaintiff,  the 
so-called  "vigilant  watch"  ordinance  provid- 
ing that  the  conductor,  motorman,  or  other 
person  In  charge  of  each  car  should  keep  a 
vigilant  watch  for  all  vehides  and  persons 
on  foot,  especially  children,  either  on  the 
track  or  moving  toward  it  and  on  the  first 
sKtearanoe  of  danger  to  such  persons  or  ve- 
hl^es,  the  cftr  shall  be  Mopped  in  tlie  short- 


est time  and  space  possible,  and  the  "speed 
ordinance"  providing  thafr  street  cats  operat- 
ed within  what  la  known  aa  the  'Useatad  dis- 
trict" shall  not  be  propelled  at  a  gxeater  rate 
of  speed  than  ten  miles  per  hour.  The  allega- 
tion of  n^ligence  based  on  a  failure  to 
sound  a  warning  was  takoi  from  the  Jury  by 
an  instruction  of  the  court  Defendant  Inter- 
posed demurrers  at  tbe  dose  of  the  testimony 
tor  plaintiff  and  again  at  the  dose  of  all 
tiie  testimony  In  the  case,  whidl  ven  over- 
ruled and  exceptions  saved. 

The  only  iostrucUon  asked  on  behalf  of 
plaintiff  was  as  to  the  measure  of  damages. 

At  the  Instance  of  defendant  the  court 
gave  ten  instructions.  First  that  plaintiff 
was  not  entitled  to  recover  upon  the  assign- 
ment of  negligence  involved  in  failure  to 
sound  the  gong.  It  will  serve  no  useful  pur- 
pose to  repeat  all  of  the  remaining  nine.  It 
Is  sufficient  to  say  that  they  placed  the  case 
before  the  Jury  in  the  most  favorable  light 
possible  for  defendant  Thus  the  third  told 
the  Jury  that  their  verdict  must  be  for  de- 
fendant If  they  found  from  the  evidence  that 
plaintiff  was  aware  of  the  approach  of  the 
car  and  thereafter  could  have  stopped  hia 
team  before  he  got  upon  tbe  trade,  but  that 
he  knowingly  drore  upon  the  track  immedi- 
ately In  front  of  the  approaching  car  and  so 
close  thereto  that  the  motorman  coold  not 
with  the  means  and  appliances  at  hand,  Btop 
tbe  car  In  time  to  avert  the  collision. 

The  fourth  told  the  Jury  that  if  they  be- 
lieved that  the  motorman  in  charge  of  the 
car  was  keeping  a  vigilant  watch  for  ve- 
hicles approaching  the  track  and  that  he 
stopped  tbe  car  within  tbe  shortest  time  and 
space  possible  with  the  means  and  appliances 
at  hand,  after  he  saw  plaintiff  approaching 
tbe  track,  plaintiff  could  not  recover. 

The  fifth  told  the  Jury  that  although  they 
might  believe  from  the  evidence  that  tbe  car 
could  have  been  stopped  In  time  to  hare 
averted  the  collision  after  the  motorman  saw, 
or  by  tbe  exercise  of  ordinary  care,  could 
have  seen  plaintiff  In  a  position  of  danger, 
and  that  he  failed  to  stop  the  car  in  time  to 
avoid  the  colDslon,  yet  If  the  Jury  further 
believed  from  tbe  evidence  that  plataUff  saw 
the  car  approaching  before  be  drove  upon  the 
track,  and  that  by  stopping  his  team  he  could 
have  remained  off  tiie  track  and  thereby 
avoided  the  collision,  and  that  he  drove  upon 
the  track  knowing  that  the  car  was  approach- 
ing and  Immediately  in  front  (tf  the  car,  he 
was  not  oititied  to  recover. 

The  remaining  instructions  were  equally 
favorable  to  defendant  We  make  no  ruling 
as  to  the  correctness  of  these  instructions. 

Of  its  own  motion  the  court  gave  an  in- 
struction that  the  burden  of  proof  was  upon 
plaintiff  to  establish  by  the  preponderance  or 
greater  weight  of  evidence,  the  facts  neces- 
sary to  a  verdict  in  bis  favor  under  the  in- 
structions, the  oonrt  defining  burden  <tf  proof 
and  preponderance  of  evidence.  The  court 
also  gave  the  usual  instruction  aa  to  tin 
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credlUUtsr  of  witnoses  and  tbe  number  of 
jurors  necessary  to  concur  In  a  verdict 

Id  addition  to  the  Instmctlons  In  the  na- 
ture of  demurrers  to  the  evidence,  which 
were  refused,  defendant  asked  the  court  to 
withdraw  from  tbe  jury  the  assignment  of 
nesllsence  based  on  a  violation  of  the  vig- 
ilant watch  ordinance. 

Defendant  also  asked  the  court  to  with- 
draw from  the  Jury  the  assignment  of  neg- 
ligence founded  on  the  speed  ordinance. 

These  were  refused,  defendant  excepting. 
The  Jury  returned  a  verdict  In  favor  of 
plainttlt,  and  Judgment  f611owlng,  defendant 
has  duly  perfected  Its  appeal  to  this  court, 
mafciiig  three  points.  First  that  the  demur- 
rer to  the  evldoice  should  have  been  sus- 
tained, claiming  nnder  this  that  the  failure 
to  sound  the  gong  could  not  be  considered; 
that  the  case  should  riot  be  subndtted  on  the 
Tlolatlcm  of  the  vigilant  vratch  imUnance  or 
hnmanttarlan  dootrin^  and  that  the  viola- 
tion of  the  qteed  ordinance  would  not  sup- 
port a  recovery  on  account  of  the  oontribn- 
tory  negligence  of  plaintiff,  u  a  matter  of 
law.  The  second  and  third  ssalgnniCTts  of 
error  are  to  the  refusal  of  the  court  to  give 
the  two  InBtmcUons  last  above  reforred  ta 

[11  We  have  before  noted  that  the  negli- 
gence  charged  In  falling  to  sound  the  gong 
was  taken  from  the  jury.  As  concerning  the 
other  two  propositkma  under  this  first  as- 
rignmoit,  namdy,  that  the  case  should  not 
have  been  submitted  on  violation  of  the  vigi- 
lant watdi  ordinance  or  humanitarian  doc- 
trine, and  on  violation  of  the  speed  ordi- 
nance, it  is  urged  thi^  tbe  testimony  wlU 
not  support  a  recovery  on  tdtbar  of  these 
grounds,  because  of  the  contributory  ne^- 
gence  of  plalutUF,  a«  a  matter  of  law."  We 
are  unable  to  agree  with  learned  counsel 
for  appellant  on  these  propositions.  As  a 
matter  of  course,  In  ctmsldering  the  evidence 
In  this  case,  plaintiff  is  entitied  to  the  beiM- 
flt  of  all  tbe  evidence  which  be  Introduced 
and  to  every  reasonable  Inference  that  the 
Jury  can  draw  from  that  evldenc&  lliere 
was  snbstantlal  evidence  here,  first,  that  the 
motormau  in  this  instance  had  not  observed 
the  vigilant  watch  codlnance.  According 
to  his  own  testlUKmy  he  did  not  Me  this  team 
until  tiie  horses  had  crossed  the  west  rail 
of  the  north  bound  trade  But  the  team  had 
then  travelled  toward  that  track  for  about  21 
feet  tnm  the  building  line  and  while  going 
over  tiiat  distance  was  In  plain  right  There 
was  no  direct  evidence  as  to  what  the  motor- 
man  was  doing  during  tiie  whole  time  that 
he  was  moving  his  car  a  distance  of  some 
BOO  feet  from  Hickory  street,  and  during  all 
of  which  time  plaintiff  was  obviously  Intoid- 
ing  to  drive  across  the  track.  The  Jury 
had  a  right  to  InfOr  from  this  that  the  mo- 
torman  was  not  keeping  a  vigilant  watch 
for  wayfarers  or  teams  on  the  track  ahead 
of  his  on-coming  car.  It  was  a  dear  day, 
broad  dayllglht  and  how  It  was  possible  tor 
any  man,  who  was  attoidlng  to  his  bnsfnesi^ 


to  have  travelled  that  distance  on  a  car,  bo 
matter  at  what  speed  It  was  going,  and  not 
bare  seen  this  team  of  horses  and  large 
truck  wagon,  until  be  got  within  40  feet  of  it. 
certainly  would  tax  the  credulity  of  any 
ordinary  jury.  He  could  not  help  seeing 
that  plaintiff  was  in  a  place  of  danger;  that 
he  was  attempting  to  cross  this  track,  ^ther 
unconscious  of  his  danger,. or  In  an  effort 
to  avoid  it  A  witoesB  blurted  out  In  testi- 
fying, that  he,  seeing  the  team  crossing  and 
the  car  approaching  at  a  rapid  rate,  said  to 
^  companion:  "That  motorman  must  be 
asle^"  Of  course  this  was- stricken  out  as 
Improper  testimony,  but  It  looks  to  us  very 
much  as  If  that  was  near  the  truth. 

The  physical  facto  to  evidence  are  against 
appellant  on  the  asedgnment  of  a  vlolaUw 
of  the  speed  ordinance.  We  have  stated  the 
space  covered  and  the  tacts  attendant  upon 
tbe  occurrence.  A  loaded  uragon,  weighing 
12,000  or  18.000  pounds  and  two  horses  and 
the  driver  are  thrown  completely  off  of  the 
track  and  across  the  street,  landed  against 
an  Inm  lamp  post,  which  was  broken  in 
the  collision,  and  yet  the  car  ran  some  ten 
(10)  feet  further  1  To  say  that  this  could 
have  resulted  from  impact  with  a  car  run- 
ning at  a  rate  <tf  not  to  exceed  ten  (10)  miles 
an  hour  seems  hardly  probable. 

[2]  Svun  If  It  may  be  said  that  platotifl 
contributed  to  his  hurt  by  not  being  suflBl- 
dently  cautious  and  careful,  this,  under  an 
appllcatton  of  the  humanitarian  doctrine^ 
did  not  absolve  tin  motorman  from  looking 
out  for  a  possible  wayfarer  and  endeavoElng 
to  avoid  Injuring  him.  Tbe  rule  as  to  this 
is  very  wdl  stated  in  a  recent  decision  by 
the  Kansas  Glty.  Court  of  Aweals,  Feteiie  t. 
MetropoUtsn  8t  By.  Oa,  164  S.  W.  264^ 
There  it  is  said  that  the  bare  knowledge  of 
one  driving  a  wagon  on  to  the  track  of  the 
approach  of  a  street  car  could  only  make  the 
driver  guilty  ot  contributory  negligence, 
which  can  prevent  the  operation  of  the 
humanltorlan  rule,  1^  after  sudi  ntgUgeoee 
became  appar«it  to  the  motorman,  there  was 
no  time  for  him  to  avoid  a  collision;  the 
drive's  knowledge  of  the  car's  approach 
only  affecting  the  humanitarian  Tal%  if 
such  knowledge  became  apparait  to  the  mo* 
torman.  In  which  case  he  could  assume  that 
the  driver  would  not  Intentionally  go  into 
a  place  of  danga  on  the  tndL. 

[I]  We  see  no  evldoice  here  of  such  con- 
tributory n^llgence  as  would  ftee  the  em- 
ployte  of  defendant  from  the  force  of  tiie  hu- 
manitarian doctrine.  Ordinary  care  dlil 
not  require  platotifl  to  oonstontly  look  bdOi 
ways— evoi  if  that  is  possible— when  ap- 
proaching tracks  along  a  street  crossing  and 
while  upon  the  track.  It  Is  snfflctent  it, 
before  he  attempted  to  cross,  he  satisfies 
himself  that  to  the  usual  course  of  things 
he  can  cross  to  safety;  that  Is,  considering 
the  distance  from  him  of  an  approaching 
car,  knowing  bis  own  rate  of  travel  and  tbe 
lawful  rate  of  travd  allowed  the  car. 
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HntchlDsoii  T.  Iflssouxl  Faa  By.  Go.,  191 
Mo.  246,  loc  Git  254  and  257,  61  S.  W.  686, 
862,  84  Am.  St  Itop.  710;  Stranchon  t.  Met- 
ropoUtan  St  By.  Co.,  282  Ma  587,  loc  dt 
096.  185  8.  W.  14. 

[4]  So  looklns  at  flie  evldenoe  we  cannot 
agree  to  tbe  other  aaBlgnmraits  of  error  going 
to  the  refusal  of  the  court  to  give  the  two 
Inatmcttons  asked  by  d^ndant  Then  was 
evidence  of  rlolatlim  of  both  ordlnancee, 
and  to  have  given  them  would  have  been  In 
total  disregard  of  erldoice  before  the  jury. 
When  we  consider  the  Inatmctlons  given  In 
tbiB  case  at  the  Instance  of  defendant  It 
surely  cannot  be  pretaded  that  the  case  was 
not  submitted  to  tbe  jury  On  court  la 
the  most  fiiTorable  aspect  possible  to  de- 
fendant In  the  light  of  these  Instmcttons 
to  hold  that  the  verdict  of  the  Jury  diould 
be  overturned,  would,  in  effect,  be  to  hold 
that  the  Jury  had  disregarded  them  and  bad 
rendered  a  verdict  contrary  to  tbe  instruc- 
tlons  of  the  court  That  la  a  matter  for  the 
determination  of  the  trial  court  and  as  he 
was  satisfied  with  the  weight  of  the  evi- 
dence and  that  there  was  no  disregard  of 
tbe  Instructions  giroi,  neither  question  Is 
open  to  us,  as  we  are  satis  fled  from  an 
examination  of  the  testimony  In  the  ease 
that  there  was  substantial  evidence  warrant- 
ing the  Jury  in  anlvtng  at  the  verdict  reach- 
ed by  tiiem  In  this  case.  •  - 

The  Judgmoit  of  the  drcolt  court  la  af- 
flrmed. 

NOBTONI  and  AMJBS,  J3^  concur. 


KANSAS  CITY  MABONfO  TKHPLB  Oa  et 
aL  V.  ZOUNO  et  al.   (No.  10,079.) 

(Kansas  City  Court  of  Api>eals.  MisMniri. 
May  4,  1914.) 

1.  AfPEAI.  and  EbSOK  (i  671*)— QUSSTIOHS 

ukvibwabi.s  —  ab6encx  ov  motion  fob 
New  Tbial  ob  Abb  est  of  Judouknt. 

On  appeal  from  a  judgment  taken  witbout 
motiosB  for  new  trial  or  in  arrest  of  Judgment, 
the  court  is  confined  to  the  record  proper,  and. 
unless  tbe  judgment  is  outside  of  or  not  based 
on  the  issues  raised  1^  t3ie  pleadings,  it  will  not 
be  disturbed,  however  Irrerular  it  mar  be. 

[Bd.  Note.— For  other  cases,  see  Anieal  and 
Brror,  Cent  Dig.  ||  2867-2872;  Daa  Dig.  I 
671.*] 

2.  Jtjdouent  a  250*)— UonoN  nr  Abbbbt— 

GaouNDs. 

The  office  of  a  motion  In  arrest  of  Judgment 
Is  to  call  tbe  attention  of  tbe  court  to  error 
patent  of  record,  and  not  outside  the  record,  and 
the  error  must  be  one  of  substance  and  not  of 
form. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  SI  457-460,  466^26;  Dec.  I)ig.  | 
259.  •] 

S.  PABTZBS  (I  86«)— PUADINO  (i  406*)— PETX- 
TXOR— DxnCTB— WAIVXE. 

A  defendant  wbo  answers  the  petition  and 
VMS  to  triaL  thereby  waives,  as  provided  by 
B«v.  St  leOO,  i  1804,  objections  that  the  pe^ 


tloo  la  multlforiooa,  and  that  plaintUEi  are  Isa- 

properly  joined. 

[Bd.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  11  167-177 ;  Dec  Dig.  {  06  Pleadins. 
Cent  Dig.  H1355-1369,  1361-1865^  1867-1373^ 
1386;  I>«.  W.  1406.*^] 

4.  Equity  (8  148*)  — Fxuu>ZNa— Mitltifabi- 

OUSNE88. 

A  petition  in  an  action  by  a  company  erect- 
ing a  building  for  a  masonic  lodge  and  tbe  mem- 
bers thereof,  which  seeks  to  enjoin  defendant 
from  issuing  a  publicatiMi  prior  to  and  at  the 
time  of  the  aedication  of  the  lodge  building,  and 
from  soliciting  anbscriptions  on  the  representa- 
tion  that  it  was  authorised  by  and  would  benefit 
the  lodge,  in  which  all  <yt  the  plaintifEs  were  in- 
terested, was  not  objectionable  as  multiferioaa 
becanae  plaintiffs  had  a  common  interest  in  •op- 
pressing the  publication  and  stopj^ng  the  nn- 
truthful  representations. 

[£d.  Note.— For  otlier  cases,  see  Equity,  Cent. 
Di«.  If  341-367;  Dec  Dig.  |  148^1 

6.  IMJUNOTION  (I  118*)  —  Pleading  —  ttuvn- 

OIENOT. 

A  petition  in  an  action  by  a  compan;  erect- 
ing a  masonic  lodge  building  and  the  members 
of  the  lodge,  which  allied  uiat  defendait  was 
about  to  issue  a  publication  at  the  time  of  the 
dedication  of  the  building  purnorting  to  be  an 
ofiidal  publication  authorized  by  the  company 
to  be  distributed  as  a  souvenir  <Hf  the  dedication, 
that  defendant  soUdted  subserlptiou  by  repre- 
senting that  he  was  antborized  oy  the  company 
to  do  so,  and  that  defradant  had  agreed  to  con- 
tribute one-half  of  tbe  proceeds  to  the  fnmisbinr 
of  the  building,  all  of  which  waa  antrum  and 
that  defendant  s  purpose  was  to  Injure  tbe  com- 
pany and  tbe  lodge  members  In  tnelr  bnaineH 
and  property  rights,  stated  a  cause  of  action  for 
equitable  relief  on  the  theory  that  the  company 
and  the  lodge  members  could  protect  themselves 
against  tbe  acts  of  defendant  which  would  sub- 
ject them  to  criticism  or  bring  them  into  dis- 
repute. 

[Ed.  Note. — For  other  cases,  see  Injonctioo, 
Cwt  Dig.  H  223-242;  Dec  Dig.  1  118.*J 

Appeal  tnm  Glicidt  Court,  Jaduon  Ooun- 
ty;  Job.  A.  Outhrle,  Judge. 

Action  by  the  Kansas  City  Bfaaonio  Tem- 
ple Company  and  others  against  AlfiMd  EL 
Toung  and  others.  From  a  Judgment  fbr 
plalntlfb,  defendants  appeal.  Affirmed. 

A.  S.  Marley,  of  Kanaas  City,  tor  appel- 
lants. Jamison,  Hutdiison  ft  Ostergard,  of 
Kansas  City,  for  respondents. 

TRIMBLE,  J.  [1,2]  This  U  an  appeal 
from  a  decree  making  permanent  a  tempora- 
ry injunction  theretofore  granted.  No  mo- 
tion tor  new  trial  nor  In  arrest  of  Judgment 
was  filed.  The  appeal  was  taken  wUlMut 
tbem.  In  such  case,  while  the  appeal  can  be 
thus  taken,  there  Is  nothing  before  us  but  the 
record  proper.  Newton  v.  St  Louis  ft  San 
Francisco  Railroad  Co.,  168  Ho.  App.  199, 153 

5.  W.  495  ;  R.  S.  Mo.  1909,  S|  2040.  2041,  and 
2083.  Tbe  office  of  a  motion  in  arrest  is  to 
call  the  court's  attenti<m  to  error  patent  of 
record ;  and  such  error  must  be  Intrinsic  to, 
and  not  dehors,  the  record;  and  the  error 
must  be  one  of  substance  and  not  of  form. 
The  most  to  be  said  of  a  motion  In  arrest  Is 
tiiat,  if  one  be  not  filed  and  passed  npoi  by 
the  trial  court,  an  appellate  court  will  not 


•Tor  otbar  eases  see  saiiw  toplo  and  section  NUMBER  la  Dee.  Dig.  *  Am.  Dig.  KvNo.  Sailes  A  Rev'r  brtesss 
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consider  matter  of  error  to  which  the  trial 
coart's  attention  could  only  called  by  a 
motion  In  arrest  Stild  t.  Railroad,  211  Mo. 
HI,  loc.  dt  416,  109  S.  W.  663.  However, 
aa  section  2083.  R.  S.  Mo.  1009,  regnlres  ns  to 
examine  the  record,  we  must  do  so ;  but  tin- 
less  the  petition  is  wholly  Insufficient  to  8Ui>- 
port  any  judgment  of  the  nature  rendered,  or 
unless  the  Judgment  Is  outside  of  or  not  bas- 
ed upon  the  issues  raised  by  the  pleadings, 
ve  are  not  authorized  to  disturb  It,  however 
Irregular  it  may  be,  in  view  of  the  fact  that 
the  attention  of  the  trial  court  was  In  no 
way  called  to  such  Irregularities  or  errors 
of  form,  and  no  opportunity  was  given  said 
court  to  correct  them.  For  fatal  error  ap< 
parent  on  the  face  of  the  record,  such  as 
that  the  court  has  no  Jurisdiction  of  the 
cause  or  parties,  or  that  the  petition  fails 
to  state  a  cause  of  action,  the  court  will  re- 
verse, but  not  for  mere  defects  and  Irreg- 
ularities. Mclntlre  v.  Mclntire.  SO  Mo.  470, 
loc.  dt  473.  The  Supreme  Court  has  refused 
to  reverse  for  errors  of  misjoinder  of  par- 
ties and  causes  of  action.  Ames  v.  Gilmore^ 
59  Mo.  537.  Proceeding  then  to  the  Question 
of  whether  the  record  discloses  errors  fatal 
to  the  Judgment  we  find  none.  The  court 
clearly  had  jurisdiction  of  the  subject-matter 
and  of  the  parties.  Consequently,  unless  the 
petition  wholly  failed  to  state  any  cause  of 
action,  or  unless  the  Judgment  Is  entlraiy  out- 
side of,  and  not  based  uiwn,  nor  authorized 
by.  the  pleadings,  the  decree  must  stand. 

[3-B]  The  amended  petition  on  which  the 
case  was  tried  alleged  that  the  Kansas  City 
Masonic  Temple  Company  was  erecting  a 
building  of  $160,000  In  value,  wherein  the 
various  Masonic  lodges  in  Kansas  City,  and 
the  members  thereof,  might  hold  meetings ; 
that  the  personal  plaintiffs  are  members  of 
such  lodges,  and  as  snch  are  Interested  in 
the  Kansas  City  Masonic  Temple  Company; 
that  when  said  structure  is  completed,  it  is 
to  be  dedicated  at  some  date  in  the  near 
future  not  yet  known;  that  defendants,  as 
managers  and  owners  of  the  Masonic  World 
Publishing  Company,  are  about  to  Issue  a 
publication  immediately  prior  to  and  at  the 
time  of  the  dedication  of  said  temple  and 
thereafter,  purporting  to  be  an  official  publi- 
cation authorized  by  said  temple  company 
and  to  be  sold  and  distributed  as  a  souvenir 
of  the  occasion  of  such  dedication,  contain- 
ing a  picture  of  said  temple,  with  a  descrip- 
tion thereof,  and  portraits  and  biographical 
sketches  of  the  offidals  and  other  leading 
Masons  throughout  the  state;  that  defend- 
ants were  soUdting  subscriptions  to  said 
publication  from  various  members  of  the 
Masonic  orders  and  representing  to  them  that 
defendants  were  authorized  by  the  temple 
company  to  do  so;  that  defendants  had  agreed 
to  contribute  one-half  of  the  proceeds  to  the 
furnishing  of  said  temple,  all  of  which  was 
untrue ;  that  said  temple  company,  not  only 
had  not  given  defendants  such  authority,  but 
had  lefued  to  gin  it;  that  said  daCendants' 


purpose  to  pot  In  said  pnolicatlon  sundry  ad- 
vertisements, all  without  the  authority,  sn- 
perviston,  or  control  of  plaintiffs,  or  asy  of 
them,  to  the  Injury  of  plaintiffs  and  their 
business  and  property  rights,  particularly  of 
the  said  temple  company;  that  other  mem- 
bers and  persons  were  being  induced  to  snth 
BOlbe  and  pay  money  to  defendants  by  rep- 
resentations tiiat  the  temple  would  get  one- 
half  of  their  subscriptions ;  that  not  only  are 
plaintifTs'  property  rights  bdng  Infringed  up- 
on, but  the  issue  and  publishing  of  such 
publication,  with  the  pictures  and  biogra- 
phies proposed  to  be  published  in  connection 
with  the  promiscuous  adverttsing,  would  tend 
to  injure  and  bring  Into  contempt  and  rid- 
icule plaintlflFs  and  each  of  them;  that  they 
were  without  adequate  remedy  at  law  and 
would  suffer  Irreparable  Injury  if  said  pub- 
lication be  permitted  to  Issue.  Wherefore  an 
Injunction  was  prayed  to  stop  the  solicita- 
tion of  subscriptions  and  the  r^resentatlons 
that  the  publication  was  by  the  consent  or 
under  arrangement  with  the  building  com- 
mittee of  the  temple  company  and  the  rep- 
resentations that  said  temple  company  would 
get  one-half  of  such  subscriptions,  etc 

The  answer  was  a  general  denial,  a  plea 
that  plaintifTs'  petition  stated  no  eQulty,  and 
that  they  had  an  adequate  remedy  at  law. 

The  objections  going  to  the  petition,  when 
boiled  down  to  their  last  analysis,  are  that 
the  temple  company  and  the  personal  plain- 
tiffs are  improperly  joined,  and  that  the  pe- 
tition la  multifarious.  If  this  be  true,  nev- 
ertheless defendant  having  answered  and 
gone  to  trial,  waived  the  same.  R.  S.  Mo. 
1909,  i  1804 ;  Jordan  v.  Transit  Co.,  202  Mo. 
418,  101  S.  W.  11.  But  we  do  not  think  the 
petition  is  multifarious,  or  that  It  wholly 
falls  to  state  a  cause  of  action,  or  that  the 
judgment  is  outside  of  the  issues  raised  by 
the  pleadings.  The  plaintiffs  all  bad  a  com- 
mon interest  in  having  the  publication  sup- 
pressed and  the  untruthful  representations 
stopped.  The  bill  was  not  therefore  multi- 
farious. 14  Ency.  of  PI.  &  Pr.  200,  201.  It 
Is  only  when  the  interests  of  plaintiffs  are 
conflicting  that  their  joinder  la  objectionable; 
and  where  one  general  right  is  claimed,  and 
there  Is  one  common  Interest  among  all  the 
plaintiffs,  their  joinder  Is  proper.  10  Ency. 
of  PL  &  Pr.  906.  Even  though  the  manner 
in  which  the  various  plaintilfs*  rights  arise 
may  be  in  a  sense  distinct,  yet,  if  the>  have 
a  common  interest  as  to  the  point  tt  issue, 
the  bill  is  not  multifarious.  Perkins  v.  Baer, 
95  Mo.  App.  70,  68  S.  W.  039.  See,  also,  Bine- 
hart  V.  Long,  05  Mo.  866,  8  S.  W.  559 :  West- 
inghouse  Air  Co.  v.  K.  a  By.  Co.,  187  Fed. 
26.  71  C.  C.  A.  1. 

An  analysis  of  plaintiffs'  petition  clearly 
shows  that  they  all  are  seeking  the  same 
object,  the  suppression  of  the  publication, 
and  the  stopping  of  the  unauthorized  solici- 
tation of  subscriptions  on  the  strength  of  the 
representation  that  It  was  authorized  by,  and 
would  benefit  tha  temple  tn  mhUA  all  ot 
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tbe  plalntlffB  were  Interested.  The  lursonal 
plaintiffs'  right  to  have  the  publication  stop- 
ped may  be  In  a  sense  distinct  (that  Is,  have 
a  different  source)  from  the  right  of  the 
temple  company  to  hare  It  stopped,  but  It  Is 
not  necessary  that  their  rights  should  all 
spring  from  the  same  source.  It  depends  ap- 
on  their  unity  and  commuolty  of  right  to 
have  it  stopped.  By  one  and  the  same  wrong- 
ful act  tbe  Injury  comes  to  all. 

The  petition  stated  a  cause  of  ^ctlon.  All 
of  the  plaintiffs  had  a  right  to  protect  them- 
selves from  entanglements  that  would  sub- 
ject them  to  criticism  or  bring  them  Into 
disrepute.  They  had  the  common  right  to 
prevent  their  names  and  pictures  from  being 
used  as  a  means  to  induce  persons  to  sub- 
scribe money  to  defendants'  schemes.  Not 
only  would  the  temple  company  and  the  oth- 
er plaintiffs  be  blameworthy  if  they  allowed 
defendants  to  secure  subscriptions  under 
such  false  representations,  but  the  ability  of 
the  temple  company  and  the  members  of  the 
Masonic  orders  (which  are  social  and  be- 
nevolent in  their  nature)  to  raise  money  for 
the  prosecution  of  their  benevolences  would 
be  seriously  Impaired.  In  addition  to  this, 
the  representation  that  the  temple  company 
had  authorized  and  would  profit  by  it  was  a 
frand  on  the  jtubllc,  and  the  proposed  pub- 
lication could  be  enjoined  on  that  ground. 
22  Cyc.  844 ;  Gaines  &  Co.  v.  Fruit  &  Wine  Co., 
107  Mo.  App.  507,  81  S.  W.  648 ;  Goodyear  v. 
Goodyear,  128  U.  S.  598,  9  Sup.  Ct.  166,  32  L. 
Ed.  635;  Grocers'  Journal  Co.  v.  Midland  Pub- 
lishing Co.,  127  Ma  App.  356. 100  S.  W.  310; 
Cemetery  Ass'n  v.  Cemetery  Ass'n,  246  111. 
416,  92  N.  G..  912 ;  Avenarius  v.  Eomel,  139 
Wis.  loc.  dt  267,  121  N.  W.  336. 

If  the  petition  stated  a  cause  of  action  at 
all,  however  defectively,  it  Is  sufficient  to 
sustain  the  Judgment.  We  think  that  the 
petition  showed  that  the  plaintiffs  not  only 
had  a  common  Interest  and  right  to  be  con- 
served and  protected,  but  that  It  grew  out 
of  one  and  the  same  act  which  all  sought  to 
prevent 

The  Judgment  Is  affirmed.  All  concur. 


KELLBT  T.  MORTON  et  al.   (No.  11.061.) 
(Kansas  City  Court  of  Appeals.  Missouri 
May  4.  1914.) 
MiTNICIPAL  COBPOBATIONS  (S  296*)— GrADINQ 

Stbeetb— Estimate  of  Cost— Tax  Bilm— 
VaLIWTT— CONSnrOTIONAL  Pbovibionb. 
Rev.  St  1909,  1  8838,  providitig  for  street 
grading,  and  requiring  the  board  of  public  works 
to  submit  to  tbe  council  an  ordinance  for  the 
work,  with  plani  and  estimates,  does  not  make 
an  accoraCe  estimate  a  condition  precedent  to 
the  lettine  of  a  contract  for  the  work,  and  the 
estimate  u  advisory  only,  and  tax  bills  issued 
for  the  cost  of  tfae  work  are  not  void  merely  be- 
eanse  tliey  exceed  the  estimated  cost;  the  con- 
tractor performing  lils  work  in  good  faitb. 

[Ed.  Note.— For  other  cases,  see  Municipal 
C^tntions,  Cent  Dig.  U  782-786;  Dec.  Dig. 


Appeal  from  Clrctdt  Gonrt,  BQcaianan  ' 
County ;  Wm.  D.  Rusk,  Judge. 

Action  by  D.  B.  Eelley  against  Joaeidi 
Bforton  and  another.   From  a  Judgmmt  Cm  ! 
plaintiff,  defendants  appeaL  Afflrmed. 

Joseph  Morton  and  H.  K.  White,  both  of 
St  Joa^di,  tor  ^veUanta.  Fnnk  B.  Fniker^ 
■on  aod  Trederick  IX  FolkencHi,  both  of 
SL  Joseph,  for  nnaaiaat^ 

TRIMBLE,  J.  Plaintiff  brou^t  this  suit 
to  enforce  the  Uea  of  four  special  tax  blUa 
for  grading  a  street  on  which  defeDdant's 
lots  fronted.  Said  tax  bills  were  issued  by 
the  city  of  8t  Joseph  February  28.  1911. 
Tfae  objection  made  to  the  validity  of  the  tax 
bills  is  to  the  estimate  made  by  the  dty 
engineer  prior  to  the  passage  of  the  ordi- 
nance authorizing  tbe  work.  In  all  other 
respects  the  steps  taken  by  which  tbe  work 
was  authorized  and  the  tax  bills  issued  are 
deemed  to  be  regular.  Nor  is  any  contention 
made  tiiat  the  plaintiff  did  not  do  tbe  work 
in  the  manner  and  within  the  time  prescrib- 
ed by  tbe  ordinance  and  contract  No  ob- 
jection was  made  at  any  time  to  the  manner 
of  the  grading,  nor  is  there  any  showing  of 
frand  connected  therewith.  After  the  con- 
tractor had  spent  his  money  and  performed 
the  work  In  accordance  with  tbe  ordinance 
and  contract  defendant  refused  to  pay  said 
tax  bills.  After  they  had  drawn  Interest 
for  some  time,  and  shortly  before  suit  was 
bronght  defendant  tendered  (70  In  full  pay- 
ment of  the  bills,  which  was  not  qnite  one- 
half  the  face  of  the  bills,  not  taking  into 
consideration  the  interest  due  thereon.  This 
tender  was  refused,  and  suit  was  brought 
Tbe  case  was  tried  by  tbe  court,  a  Jury  be- 
ing waived.  Judgment  was  rendered  for  the 
full  amount  of  the  tax  bills,  enforcing  same 
upon  the  property  described  thereto.  De- 
fendant appealed. 

The  objection  concerning  the  engineer's  es- 
timate is  not  that  no  estimate  at  all  was 
filed,  but  that  the  oue  that  was  filed  was 
Inaccurate;  that  when  the  board  of  public 
works  of  St  Joseph  approved  the  proi>osed 
ordinance  to  authorize  the  work,  and  trans- 
mitted it  to  the  common  council  of  said  dty, 
the  estimate  accompanying  it,  pr^ared  by 
the  then  dty  engineer  and  filed  in  the  office 
of  said  board,  stated  that  the  work  to  be 
done  under  said  ordinance  would  amount  to 
16,070  yards,  costing  $4,018;  that  the  work 
actually  done  nnder  the  contract  amounted  to 
29,827.46  yards  at  SS^i  cents  per  cubic  yard, 
aggregating  $9,902.20.  It  Is  thus  seen  that 
the  estimated  cost  was  only  42  i>er  cent  of 
the  actual  cost  The  question  Is,  in  the  ab- 
sence of  any  fraud,  violation  of  the  contract 
or  variation  in  the  manner  of  the  perform- 
ance of  the  contract.  Does  the  fact  that  the 
estimate  made  by  the  dty  engineer  varies 
so  widely  from  the  actual  a>st  render  the  tax 
bUls  void?  If  not,  does  it  or  can  It,  have  the 
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^lect  of  redncbis  tbe  mmoimt  reoorenble  bj 
plaintiff  down  to  tbe  correapondlng  propor- 
Uon  of  the  actual  coetT 

The  only  reference  made  hy  the  dt7  dbar- 
ter  to  any  "estimate"  appears  In  section  8838, 
R.  S.  Ho.  1909.  That  section  provides  that 
all  petitions  for  grading  shall  be  addressed 
and  presented  to  the  board  of  public  works, 
which  shall  speedily  hear  and  detenntne 
same.  The  section  farther  provides  that  the 
board  npon  Its  own  motion  may,  and,  If  a 
petition  signed  by  a  majority  of  the  front 
feet  is  presented,  "shall  prepare  an  ordinance 
for  the  Improrements  contemplated,  and  snb* 
mlt  anch  proposed  ordinance,  together  with 
sne^  petition  or  a  copy  thereof  for  such  Im* 
provementa,  if  there  be  a  petition,  together 
with  all  objections  thereto  or  copies  tiiereof 
that  may  hare  been  filed  with  the  board, 
with  such  recommendations  as  it  may  desire 
to  make  to  the  common  couQdl,  with  the  full 
plans  and  estimates  tite  costs  of  the  im- 
provement contemplated."  The  section  fur^ 
ther  provides  that,  before  sndi  ordinance 
shall  be  submitted,  all  persons  shall  be  no- 
tified of  the  time  and  idace  when  and  where 
objections  will  be  heard,  and  such  notice 
shall  contain  a  description  of  tbe  improve- 
ment contemplated. 

There  Is  nothing  In  the  statute  saying  that 
the  actual  nmt  shall  not  exceed  the  estl* 
mate;  nor  does  It  say  that  the  estimate,  If 
not  accurate,  will  Invalidate  the  tax  bills. 
The  accuracy  of  the  estimate  Is  not  a  condi- 
tion precedent  to  the  letting  of  the  contract 
Probert  v.  Garth,  IW  Mo.  App.  loc.  dt  890, 
137  S.  W.  321.  In  that  case  Ellison,  J.,  In 
Epetiklng  of  an  objection  that,  altiiough  the 
area  had  been  greatly  reduced,  still  the  ac- 
tual exceeded  the  estimated  cost,  said:  "This 
goes  to  show  that  the  estimate  was  a  poor 
one,  but  we  do  not  see  how  it  can  affect  the 
validity  of  the  tax  bills.  There  are  cases 
holding  bills  to  be  void  If  the  work  was  let 
at  a  price  in  excess  of  the  estimate,  but 
those  were  where  tbe  work  was  done  In  dtles 
whose  charters  forbid  contracts  In  a  sum  be- 
yond the  estimate.  No  such  restriction  ap- 
pears In  the  charter  of  cities  of  the  second 
class,  to  which  St  Joseph  belongs." 

Where  the  statute  does  not  restrict  the 
amount  of  the  final  assessment  to  the  amount 
of  the  preliminary  estimate,  tbe  latter  Is 
advisory  merely.  2  Page  and  Jones  on  Taxa- 
tion by  Assessment,  {  819;  Auditor  General 
V.  Chase,  132  Mich.  630,  04  N.  W.  178;  Moran 
Bros.  V.  Jersey  City,  68  N.  J.  Law,  144,  35 
Atl.  990.  Being  advisory  only,  it  cannot  by 
reason  of  Its  being  a  poor  or  Inaccurate  es- 
timate, defeat  and  render  Invalid  an  assess- 
ment Unless  the  statute  Is  violated,  it 
would  be  unjust  to  deprive  the  contractor  of 
the  rewards  of  his  work,  after  he  has  honest- 
ly and  fidtbfnlty  performed  his  contract 
merely  because  the  advice  given  by  the  city's 
engineer  was  not  accurate.   As  said  in  Sheri- 


dan V.  Fleming,  93  Mo.  loc.  dt  326,  5  S.  W. 
814:  "The  contractor  has  nothing  to  do  with 
the  estimate;  and  to  say  that  he  must  go 
unpaid  because  of  a  mistake  of  the  comnUft- 
sloners  In  a  matter  over  which  he  has  no 
control  Is  manifestly  unjust  The  law  oon- 
templates  no  such  results." 

Of  course,  where  the  statute  In  express* 
terms  prohibits  the  letting  of  a  contract  for 
a  public  Improvement  In  excess  of  Its  esti- 
mated cost  a  different  question  Is  presented, 
and  decisions  based  on  such  statutes  are  not 
applicable.  State  ex  rel.  v.  Bates,  235  Mo.  loc. 
dt  288,  138  S.  W.  482.  Neither  are  those 
cases  in  point  Involving  the  failure  to  have 
any  estimate  at  all  when  the  statute  says 
there  must  be  one. 

If  the  tax  bills  are  not  rendered  void  on 
account  of  the  actual  exceeding  the  estimated 
cost  we  do  not  see  upon  what  prlndple  tfits 
or  any  other  court  could  scale  down  the 
price  to  be  paid  the  contractor  for  his  work. 
If  the  tax  bills  are  valid  and  he  has  per- 
formed his  work  according  to  contract,  he  is 
entlQed  to  his  pay.  If  we  are  without  au- 
thority to  declare  the  tax  bllla  void  In  toto, 
where  is  our  anUiority  to  declare  them  par- 
tially void? 

We  have  no  such  authority.  The  Judgment 
as  rendered  mnat  therefore  be  affirmed.  All 
concur. 


BOBEBT8  et  nx.  v.  TBUNE.   (Now  11^.) 
(Kansas  Oity  Court  of  Appeala  HlssaorL 
May  4,  iBU.) 

1.  Appkal  and  Ebbob  ($  1064*)— Babmejbw  , 

Ebbob— Instbuctions. 

An  iustructioii,  thoagh  umieceasarlly  long 
and  verbose,  and  thus  tendinK  to  obscure  tbe 
real  issues,  etc^  was  not  prejudicial  error  where 
there  was  no  inaccuracy  or  vagueness  in  the 
application  of  tbe  legal  rules  ta  the  ultimate 
evidentiary  bets,  which  were  clearly  and  sae- 
cinctly  stated. 

(Ed.  Note.~For  other  casea  see  Appeal  and 
Error,  Cent  Dig.  «  4219.  4221-4224 ;  Dec.  Dig. 
S  1064.»] 

2.  HlQHWATS  a  181*)  —  CaBE  RXQUISBD  IN 

Use  of  Highway— Automobiles. 

Rev.  St.  1909.  f  8619.  enjoins  upon  antolsts 
tbe  duty  of  running  at  reasonable  speed;  sec- 
tion 8517,  of  keeping  a  vigilant  watch  for  all 
vehicleB  drawn  by  ammala,  -and  of  stopping  and 
taking  reasonable  precautions  to  avoid  injuring 
the  occupants  of  such  veliicleB,  etc.  ifeld,  that 
if  an  Imury  is  tbe  proximate  cause  of  tiie  vio- 
lation of  any  of  sach  provisions,  the  antolst  is 
liable  for  all  resultant  damages. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  I  409 ;  Dec  Dig.  1  181.«] 

3.  Highways  (J  181*)  —  Cabb  Rcquibed  ih 

Vm  or  HlOHWAT— AUTOHOBXLB0  —  "VlQl- 

LANT  Watch." 

"Vigilant  watch,"  as  used  in  Bev.  St.  lOOd, 
t  8617,  enjoining  upon  autoists  the  duty  of  keep- 
ing a  vigilant  watch  for  all  vehicles  drawn  by 
animals,  includes  not  only  the  looking  ahead 
for  aoimal-drawn  vehicles,  but  while  approach^ 
ing  them,  to  keep  a  sharp  lookout  for  any  ex- 
hibitions by  such  anim&Ia  of  fright 

[Ed.  Note.— For  other  cases,  see  Highways, 
CenL  Dig.  §  46»;  Dec.  Dip.  5  ISl.'l 
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4.  Dkath  (I  83*)  —  Un  or  Highwat  fob 

TBAVKL— ACTIONS  FOB  DEATH— DaUAQBB. 
Under  R«v.  St  1909,  S  8523,  providins 
thtt  In  case  of  injarjr  resulting  from  tjie  opera- 
tion of  sn  Bntomobile  in  disregard  of  the  pro- 
visions (rf  the  statute,  the  owner  or  operator 
shall  be  "liable  in  damages"  for  sach  injury, 
and  in  case  of  death  damages  may  be  recovered 
as  provided  by  section  6425.  a  recovery  of  the 
pwalty  of  not  less  than  $2,000,  nor  more  than 
SlO,O0O  provided  by  the  utter  Bection  may  not 
be  had,  In  an  action  for  wrongful  death  under 
the  former  section,  bat  a  recovery  may  be  had 
^^^for  the  damages  recoverable  under  section 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  I  98;   Dec  Dig.  I  93.*] 

5.  Appeal  and  Ebbob  (|  1066*)  —  Usx  or 
Highway  fob  Tbavel—Actioh  fob  Injubt 
— i hstbuctions. 

Error,  in  an  inatnietion  on  the  measure  of 
damages  in  an  action  for  negligence  in  the  oper- 
ation of  a  private  automobile,  by  including  the 
penal  features  of  Hev.  St.  1909,  i  5425,  pro- 
viding for  penalty  and  damages  in  cases  wbere 
one  is  injured  by  a  public  conveyance,  made  ap- 
plicabla  by  section  8S^  u  to  damages  only  to 
injuries  or  death  by  an  antomohile,  was  prej- 
ndlclaL 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4220;  De&  Dig.  11066.*] 

Appeal  from  dmilt  Conrt,  Buchanan 
County;  Charles  H.  Majrer,  Judge. 

Action  by  Claulde  Roberts  and  wife  against 
Ben].  W.  Trunk.  From  a  Judgment  for  plain- 
tiffiB,  defendant  appeals.  Beversed  and  re- 
manded. 

O.  C.  Moaman,  of  Kansas  C^ty,  Mo.,  and 
Vinton  Pike,  of  St.  Joseph,  A>r  appelant 
Thompson  ft  Griawoldf  of  St,  Joseph,  tox  re- 
qEKmdokts. 

JOHNSON,  3.  Platntifls,  who  are  hnsband 
and  wife,  aued  to  recorer  damages  In  the 
sum  of  $10,000  tor  the  dratb  of  their  Infant 
child,  which  ttiey  all^  waa  caused  by  neg- 
ligence of  defendant  In  tiie  operation  of  his 
automobile.  Tba  answer  is  a  general  denlaL 
nie  Jury  retnxned  a  verdict  tor  plalntlffB, 
assessing  their  damages  at  $3,000,  and  <hi 
the  orerrullng  of  his  motion  for  a  new  trial 
defendant  appealed. 

The  death  of  the  child,  wbo  was  five  years 
old,  was  caused  by  the  fright  of  a  horse  at- 
tached to  a  buggy  In  which  abe  was  riding 
with  her  parents.  The  horse  was  b^ng  drlv- 
«i  westward  on  a  public  road  In  Bnchanan 
county,  and  became  frightened  at  an  auto- 
moMle  coming  at  high  speed  from  the  op- 
posite direction.  The  horse,  though  spirited, 
was  accustomed  to  motor  Tehicles,  but  the 
sudden  appearance  of  the  car  on  the  crest 
of  a  hill,  and  its  rapid  approach  in  a  dense 
doud  of  dust^  caused  the  animal  first  to  ex* 
hlblt  heen  anxiety  and  then  uncontrollable 
tenor.  Finally  it  whirled  around,  upset  the 
buggy,  kicked  itsdif  loose,  and  ran  away. 
The  child  received  Injuries  from  which  she 
died  the  following  day.  The  car  was  occu- 
pied by  defendant,  who  was  driTlng,  and 
aereral  companions.  It  Is  conceded  that  the 


fright  of  the  animal  was  apparent,  and  was 
observed  by  defendant  when  the  cat  was  at 
the  top  of  ttM  bill.  Defendant  and  Ills  com- 
panions say  the  horse  was  plunging  and  show- 
ing other  signs  of  being  nncontrollable  at 
their  first  view  of  him,  and  that  bis  fri^t 
must  have  had  aome  other  caus^  since  it  be- 
gan before  be  cotdd  see  the  antomobile.  Fur- 
ther, they  state  that  defendant  Immediately 
stopped  his  car  at  a  distance,  afterward  as- 
certained by  measuronent,  of  335  feet  from 
the  place  of  disaster.  On  the  other  hand,  the 
evidence  of  plaintiff  tends  to  aSi6w  that  tbe 
sudden  apparition  of  the  car  and  the  en- 
veloping cloud,  which  advanced  swiftly  with 
It,  frightened  the  horse,  and  that  the  con- 
tinued approach  of  the  terrifying  si;>ecter  at 
unabated  speed  caused  him  to  become  un- 
manageable. 

For  present  purposes  we  must  accept  the 
evidence  of  plaintiffs,  which  not  only  accuses 
defendant  of  negligence,  but  of  a  most  reck- 
less Indifference  to  tbe  rights  of  the  occupaDts 
of  the  buggy,  whose  lives  were  put  in  tbe 
greatest  Jeopardy  by  a  cause  within  his  con- 
trol. 

[1]  Tbe  first  point  to  receive  our  attention 
is  defendant's  crltidsm  of  the  first  Instruc- 
tion given  at  the  request  of  plalntUf,  which. 
It  must  be  confessed.  Is  entirely  too  long.  As 
observed  by  counsel  for  defendant,  it  was  not 
necessary  to  Incorporate  in  tbe  Instruction 
tbe  entire  legislative  code  on  the  sabject  of 
the  various  duties  of  autoists  to  others  right- 
fully using  the  public  highways,  nor  to  In- 
clude conceded  facte  In  the  hypothesis  oa 
whldi  a  verdict  for  plalntilTs  was  directed. 
Snch  faulto  have  a  tendency  to  obacure  the 
real  issues,  and  to  divert  tbe  thoughts  of 
the  Jury  Into  erroneous  or,  at  least  nnprof- 
iteble  (flannels.  But  In  the  present  instance 
we  do  not  find  the  defects  noted  rise  to  tbe 
dignity  of  prejudicial  error.  What  we  may 
call  tbe  charge  In  the  instruction  directed  a 
verdict  for  plaiutifb  only  upon  the  hypothesis 
that  the  injury  of  the  child  waa  due  to  net 
ligence  of  defendant:  first,  in  driving  the 
car  at  unreasonably  bigb  qpieed;  second,  hi 
fftlllug  to  keep  a  vigilant  watcb ;  and  third, 
in  falling  to  stop  or  cbeck  ai>eed  after  tbe 
poll  of  the  occupants  of  the  buggy  became 
appa^t 

It,  I]  Tbsre  was  evidence  tending  to  show 
that  the  Injury  was  caused  by  one  or  more  of 
such  acto  <tf  n^lgoicew  If  any  one  of  then 
waa  tbe  proximate  cause  of  tbe  Injury,  de 
fendant  would  be  liable  tor  tiie  remltaat 
damages  under  the  provisions  of  chapter  8& 
B.  S.  1909,  which  enjoin  upon  aatolste  the  da- 
tles  €t  running  at  reasonable  speed  (sectiM 
8610),  of  keeping  "a  vigilant  watxdi  for  aU 
vdkl^es  •  •  *  drawn  by  animals"  (seetfon 
8517),  and  of  stfvplng  and  taking  reaaooaUe 
precautiona  to  avoid  injuring  the  occupanti 
of  such  vdildea  on  tbe  appearanoe  of  danftf 
to  them.    The  term  "vigilant  watch"  to- 
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eludes,  not  only  the  task  of  looUng  ahead  for 
animal-drawn  vehicles,  but  while  approach- 
ing them  to  keep  a  sharp  lookout  for  exhibi- 
tions by  such  animals  of  fright  or  uneasiness 
which  If  disregarded  might  endanger  the 
lives  or  safety  of  human  beings.  The  statu- 
tory du^  of  the  antolBt  Is  to  "use  the  highest 
d^ree  of  care  that  a  very  careful  person 
would  use,  under  like  or  similar  circomstaDC- 
es,  to  prevent  injury  or  death  to  persons 
on,  or  traveling  over  •  •  •  such  public 
roada"  Section  8628.  We  do  not  believe  the 
Jury  oould  have  been  misled  by  the  unneces- 
sary verbosi^  of  the  instruction  into  a  mis- 
conception of  the  1^1  duties  of  defendant 
towards  the  child,  and,  as  we  have  shown, 
there  was  no  inaccuracy  or  vagueness  In  the 
application  of  the  legal  roles  to  the  ultimate 
evidentiary  facts,  vbidi  were  idearly^  and 
snccinctly  stated. 

[4]  The  Instruction  on  the  measure  of  dam- 
ages, given  at  the  request  of  plalntlfTs,  is  as 
follows:  *^e  jury  are  Instructed  that  if 
you  find  m  verdict  for  the  plaintiffs  herein, 
you  will  assess  their  damages  at  sw^  sum  as 
you  may  brieve  from  the  evidence  they  have 
sustained  on  account  of  the  death  of  their 
child,  in  an  amount  not  less  than  ¥2,000  nor 
more  than  f 10,000,  in  the  discretion  of  the 
Jury,  and,  in  determining  the  amount,  yon 
may  take  Into  consideration  the  amount,  if 
any,  that  you  may  find  from  the  evidence 
plaintiffs  have  snstained  on  accoont  of  the 
loss  of  any  earnings  of  their  inftmt  child 
prior  to  her  readilng  the  age  of  18  years,  less 
the  expense  of  her  support  and  maintenance 
during  said  time,  and  you  may  also  take 
Into  consideration  the  fiicts  constituting  neg- 
ligence. If  any,  on  the  part  of  the  defendant, 
causing  the  death."  It  will  be  observed  that 
this  Instruction  embraces  the  penal  features 
of  the  remedy  afforded  by  section  5420  of 
the  statutes  which  provides  that  In  cases 
where  the  death  of  a  person  is  caused  by 
the  negligence,  unsklllfnlness,  or  criminal  In- 
tent of  the  operator  of  a  public  conveyance 
(Including  automobiles),  the  owner  or  opera- 
tor of  such  public  conveyance  "ahaU  forfeit 
and  pay  as  a  pouilty,  for  every  sudi  person 
*  *  *  the  sum  of  not  less  than  two  thou- 
sand dollars  and  not  exceeding  ten  thousand 
dollars.  In  the  discretion  of  the  Jury,"  etc. 
The  history  and  interpretation  of  this  reme- 
dial provision,  which  first  appeared  In  an 
amendment  of  the  statute  enacted  in  1906^ 
have  received  e:diaQStlve  attention  in  a  num- 
ber of  recrait  decisions  of  the  Supreme  Court 
and  Courts  of  Appeals.  There  has  been  mach 
discussion  and  difference  of  opinion  over  the 
qnestlon  of  wbetiier  the  remedy  is  poial, 
compensatory  or  both  penal  and  compensa- 
tory, but  that  question  has  been  definitely 
settled  in  the  decision  of  the  Supreme  Court 
in  Boyd  v.  Bailroad.  249  Ma  110,  166  S.  W. 
18»  vtun  U  l8  hOA  that  a  necOTer^  mdw 


section  6425  Is  penal  up  to  tb*"  sum  of  f 2,000i 
but  that  the  extent  to  F^ilch  a  plaintiff  may 
recover.  If  at  all,  In  excess  of  that  sum  up 
to  flO,000  Is  remedial  and  compensatory,  and 
the  Jury  and  court,  where  a  sum  in  excess 
of  $2,000  is  demanded,  in  exercising  the  wise 
and  Just  discretion  which  the  statute  author- 
lies,  should  consider  evidence  of  the  age, 
condition  of  health  and  earning  capacity  of 
the  deceased,  and  the  consequent  loss  to  the 
plaintiff,  together  with  the  circumstances  at- 
tending the  killing,  overruling,  so  far  as  con- 
flicting, Young  V.  Bailroad,  227  Mo.  307,  127 
S.  W.  19,  and  Boyd  v.  Bailroad,  236  Mo.  64, 
139  8.  W.  661. 

Section  6426  by  its  terms  applies  only  to 
public  conveyances,  and  could  have  no  ap- 
plication to  the  case  In  hand,  where  the  auto- 
mobile was  being  used  as  a  private  convey- 
ance, but  for  a  provision  in  section  8623, 
which,  referring  to  private  motor  vehicles, 
makes  the  owner  or  operator  of  such  vehicle 
"liable  in  damages  to  a  person  •  •  *  in- 
Jured  by  the  failure  of  the  owner,  operator 
or  person  in  control  of  an  automobile,  to  use 
such  degree  of  care,  and  in  case  of  the  death 
of  the  injured  party,  then  damages  for  such 
injury  or  death  may  be  recovered  as  provided 
in  section  6425,"  etc. 

[E]  The  absence  from  this  statute  of  any 
reference  to  a  penalty  similar  to  that  pre- 
scribed in  section  6426  led  the  St.  Louis 
Court  of  Appeals,  in  the  case  of  Nicholas  v. 
Kelley,  169  Mo.  App.  20,  139  S.  W.  248,  to  the 
conclusion  that  only  compensatory  damages, 
and  not  a  penalty,  are  recoverable  In  actions 
falling  within  the  purview  of  section  8523. 
We  are  impressed  with  the  reasoning  sup- 
porting the  conclusion,  and  refer  to  that  de- 
cision for  a  full  and  complete  expression  of 
our  own  views  on  the  subject.  Plaintiffs  are 
entitled  only  to  compensatory  damages,  and 
■in  fixing  a  minimum  limit  to  the  recoverable 
damages,  and  in  directing  the  Jury  to  "take 
into  consideration  the  facts  constituting  neg- 
ligence, If  any,"  the  instruction  erroneously 
included  the  penal  features  of  section  5425, 
which,  as  we  have  shown,  have  no  application 
to  an  action  for  negligence  In  the  operation 
of  a  private  conveyance.  The  error  was 
prejudicial,  since  we  cannot  know  whether, 
or  to  what  extent,  the  verdict  which  exceed- 
ed the  minimum  assessment  allowed  by  the 
instruction  Is  responsive  to  the  punitory  di- 
rection to  take  into  consideration  the  facts 
constituting  negligence.  We  must  assume  the 
Jury  were  influenced  by  that  charge,  and  that 
the  damages  assessed  in  their  verdict  were 
not  entirely  compensatory  as  they  should 
have  been.  Since  the  case  must  be  remand- 
ed and  may  be  retried,  we  admonish  plain- 
tiffs to  avoid  repeating  the  faults  we  have 
noted  in  the  first  instruction. 

The  Judgment  Is  revwaed  and  flu  eauM 
remanded.  All  ooncnr. 
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OOODE  T.  CENTRAIi  OOAL  &  COKE  CO. 
(No.  11.045.) 

(ElanBas  Citj  Court  of  Appeals.  UiBaouri. 
April  0,  1914.    Behearing  Denied 
Mar  4.  1914.) 

1.  Trial  ({  139*)— Taking  Cask  nov  Jukt— 

DeMUBBEB  to  fiVIDERCB. 

A  demurrer  to  plaiutiff's  evidence  was  prop- 
erly  overruled,  where,  thooxb  the  preponderance 
of  the  evidence  favored  oefeadant,  there  was 
eufficicnt  evidence  to  the  contrary  to  justify 
Bubmiiidon  to  the  jury. 

[Ed.  Note^For  other  eawB,  see  Trial,  Cent 
p^.^^tl  332,  883.  388-441.  866;  DecTTM^.  $ 

2.  Maettkb  ahd  Sebvaivt  (i  204*>— Injubxbs 
TO  Sebvani^Actions— iBsvxs.  Pboof,  and 
Vabiance. 

Where  the  cubatutial  point  of  controversy 

was  whether  a  coal  miner  wai  killed  at  hia 
working  place,  where  he  was  required  to  repair 
the  roof,  or  elsewhere,  an  allegaaon  in  the  peti- 
tion that  he  was  killed  between  16  and  ^  feet 
from  bit  worlung  place  did  not  require  proof 
that  it  was  within  the  exact  distances  specified. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  861-^6;  Dec.  Dig.  | 
264.*] 

8.  PucADiNO  (t  $87*)— IssuKa,  Proov,  and 
VaRIAHCB  —  VABUnOX  BSTWKCH  Mjma- 
TXONs  AUD  Paoor. 

WfaUe  one  who  specializes  in  his  petition 
■honld  be  parttenlar  in  his  proof,  the  role  zft* 
fera  to  the  substance  oi  ttie  charge  and  not  to 
matters  of  no  consequence  which  could  not  affect 
the  meaning  of  what  is  alleged. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |i  1300-1804;  Dec.  Dig.  I  S87.*] 

4.  MaSTBB  and  SBBTAHT  (8  291*)— IHJUBIBS 

TO  SBBVANT— iNSTKUOTIOna. 

An  instruction,  in  an  action  for  the  death 
of  a  coal  miner,  which  submitted  whether  de- 
ceased was  killed  by  a  Call  of  rock  tiecause  of 
defendaat's  negUgence,  without  reference  to 
whether  it  was  at  his  working  n^ace,  where  he 
was  required  to  repair  the  roof,  which  was  the 
main  point  in  controversy,  was  erroneous. 

[£d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S|  112871184,  1186-U46; 
Dec  Dig.  1  2»l.*r  "  ' 
6.  Hashes  and  Sbbtaht  (|  293*)— Injubiu 

TO  Sebtant— Actions— iRBTBucnons. 
In  an  action  for  the  death  of  a  coal  miner, 
an  instruction  submitting  to  the  jury  tiie  ques- 
tion whetlier  deceased  was  killed  where  defend- 
ant was  required  to  repair  the  roof,  without  de- 
fining such  duty  in  that  or  any  other  instruc- 
tion, was  erroneous. 

[Ed.  Note^For  othw  cases,  see  Master  and 

6.  Appeal  and  Ebbox  (|  666*)— Begobd— Ab- 

sTEACTS— Conclusiveness. 

Under  Ber.  St.  1909,  S  2048,  providing  that 
if  appeiUnt's  abstract  is  unsatisfactory  the  re- 
spondent shall  file  an  additional  one,  a  respond- 
ent who  failed  to  challenge  the  correctness  of 
the  instructions  in  appellant's  abstract  by  her 
additional  abstract  could  not  object  that  they 
were  not  the  instructions  given. 
_[Ed.  Note.— For  other  oase^  see  Appeal  and 
Error,  Cent  Dig.  §2860;  Dec.  Dig.  {  BBs!*] 

Appeal  from  Olrenlt  Court,  Macon  County; 
Mat  M.  SheltOD,  JndgB. 

Action  by  Catherine  Goode  against  the 
Central  Ooal  &  Coke  Company.  From  a  judg- 
meot  for  platntlfr.  defendant  appeals.  Re- 
versed and  remanded. 


'  B.  B.  Dysart  and  Walter  C.  Goodson,  both  of 
Macon,  and  Bums  &  Burns,  of  Brookfield,  for 
appellant.  Hughes  &  Hughes  «f  Macon,  for 
respondent 

ELLISON.  P.  J.  PlaintirB  action  is  to 
recover  damages  for  the  deatti  at  her  bus- 
band,  who  was  a  miner  engaged  In  mining 
coal  for  defendant  The  Jodsment  in  the 
trial  court  was  for  tbe  plaintiff,  This  is  the 
second  appeal  Tbe  first  is  fbnnd  r^rted  in 
167  Mo.  Ara>.  169,  ISl  B.  W.  608k  to  whlcb  we 
refer  for  a  gmeral  statement  of  tbe  caaa 
Tbe  petition  charges  that  deceased,  while  eat- 
ing bis  noon  Innch  "at  a  pcrint  in  the  mine 
from  15  to  26  feet  north  of  bis  working 
places"  was  kUled  by  a  large  and  beavy  xock 
falling  from  tbe  roof  upon  blm.  The  usual 
auctions  of  negllgenos  were  diarged.  in 
that  defendant  failed  to  support  and  protect 
the  AxKf  at  that  point. 

[1]  D^andant  demorred  to  tbe  erlA&m  ta 
the  trial  coort  and  insists  ben  that  It  should 
have  been  sustained.  It  is  conceded  that,  if 
deceased  was  killed  afl  bis  working  place, 
there  can  be  no  recovery,  since  It  was  his 
duty  to  look  to  the  safety  of  the  roof  at  such 
plao&  We  have  examined  tbe  testimony  la 
detail,  and  find  that  while  It  may  fairly  be 
said  to  prQKmderate  in  faTor  of  deCoidant'i 
theory  that  deceased  was  IdUed  at  bis  work- 
ing place,  thereby  exonerating  It  from  blaoi^ 
yet  there  was  sufficient  evidence  to  the 
contrary  to  Justify  the  trial  court  in  leaving 
tbe  question  to  the  Jury,  and  so  we  held  when 
the  case  was  here  tbe  first  time^ 

[2. 1]  Much  of  defendant's  argument  as  to 
teUure  of  plalntlfrs  proof  has  been  based  on 
tbe  Idea  that  she  was  compelled  literally  to 
sustain  tbe  allegation  in  ber  potion  that  de- 
ceased was  killed  between  16  and  25  feet 
from  his  worliing  place.  There  is  no  good 
reason  for  this.  Tbe  substantial  point  of 
controversy  was  whether  deceased  was  killed 
away  from  hla  working  place,  where  deftod- 
ant  would  be  liable  for  the  condition  of  the 
roof;  or,  at  his  working  place,  where  he  was 
supposed  to  look  out  for  himself  and  it  would 
not  be  liable  If  be  was  not  at  his  working 
place  when  killed,  It  Is  of  no  oonsequence 
whether  he  was  6  feet  or  20  feet  away.  It  is 
true  tliat  when  one  spedalizes  In  his  petition 
he  should  be  particular  in  his  proof.  But  that 
rule  refers  to  tbe  substance  of  the  dharge,  and 
not  to  matters  of  no  consequence  which  could 
not  alfect  the  meanli^  of  what  is  alleged. 
If  tbe  exact  distance  affected  defendant's  lia- 
bility on  the  main  diarge,  then  It  would  bs 
proper  enough  to  require  proof  of  ptalntUTk 
spedflcatlon. 

[4]  PlalntifrB  instructions  Nob.  2  and  8  are 
erroneous.  Tbe  former  submits  the  hypothe- 
sis that  deceased  "was  struck  a  large  slib 
of  rock  falling  from  the  roof  and  side  of  one 
of  tbe  entries  of  said  mine  because  of  tbe 
negUgenee  ot  the  dtfendant,"  ete^  but-omlti 
to  submit  that  it  was  not  Us  wotUng  idaee. 
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ThuB  omitting  the  main  controreray  between 
tbe  paittea. 

[I]  The  other  tnstrnctlon  rabmltted  to  Uie 
iarj  that  If  they  found  from  the  evidence 
"deceased  was  killed  In  that  part  of  the  entry 
Id  vhlch  It  was  the  duty  of  the  def^dant 
company  to  keep  the  roof  In  repair  and  that 
defendant  failed,"  etc.  There  was  thns  left 
to  the  jnry  to  say  what  part  of  the  roof  the 
law  cast  the  dnty  upon  defendant  to  repair. 
No  other  Instmctlon  defined  such  dutr.  Tbe 
Instruction  should  have  stated  the  i^ace  so 
as  to  hold  the  Jury  to  a  decision  whether  he 
was,  or  was  riot,  killed  at  a  point  which  was 
not  his  working  place.  This  was  the  sharply 
contested  Issue  Of  the  trial. 

[6]  But  plalntiil  InalstB  that  these  were  not 
the  Inatmctions  gireii  at  the  t^  and  has 
flled  afitdavlts  In  this  omrt  to  that  effect, 
and  has  objected  to  them  in  her  brief:  Tbe 
iDstmctions  appear  regularly  and  properly  In 
defendant's  abirtract  of  the  record.  PlalntUC 
challenged  its  correctness  as  to  some  evidence 
and  flled  an  additional  abstract,  setting  out 
that  evidence;  but  she  ^d  not  question  the 
Instructions,  and  we  must  therefore  accept 
them  as  tbe  rec<Hrd.  The  statute  (section 
2048,  E.  S.  1909)  clearly  points  oat  that,  if  an 
appellant's  abstract  Is  not  satisfactory  to  tbe 
respondent,  the  latter  shall  flle  an  additional 
abstract  If  this  is  not  accepted  by  the  ap- 
pellant, he  must  specify  his  objection  in 
writing,  and  the  original  record  will  be  or- 
dered up  for  Inspection  by  tbe  court, 

Hie  Judgment  is  reversed,  and  tbe  cause  is 
remanded.  All  concur. 


DURICH  et  at  v.  GLOBE  SCBBTT  00.  OF 
KANSAS  GITT.   (No.  10,862.)t 

(Kansas  City  Court  of  Appeals.  Hissoort 
May  4.  1014.) 

1.  COHTKAOTS  (I  187*)— PABTIM!  —  BXOBTS  OV 
THIBD  PbBSONB  —  AOBEBMBHT  FOB  BENEFIT 

or  Thud  Pbbson. 

A  contract  between  two  partiea  upon  a 
valid  consideration  may  be  enforced  by  a  tbfrd 
party  when  entered  into  for  his  tienefit,  tbouKh 
the  third  party  is  not  named  In  the  contract, 
and  was  not  in  privity  to  the  consideration; 
but  tbe  benefit  to  snch  third  person  must  be  In- 
tended by  the  parties  to  the  contract,  and  sot 
Dierely  incidental  or  indirect. 

[Ed.  Note.~-For  other  case  a,  aee  Contracts, 
Cent  Dig.  11  79d-807:  Dec.  I^.  1 1S7.*} 

2.  CoNTBAOTs  ({  147*)  —  OoHnmucnon— In- 
TINT  or  Pabtucs. 

In  coDStming  a  written  contract  tbe  court 
must  give  effect  to  tbe  intention  of  the  parties 
as  expressed  in  tbe  instrument. 

[Ed.  Notfc— For  other  cases,  see  Contracts, 
Cent  Dig.  H  reO,  748;  Dec.  Dig.  g  147.*] 

8.  CoNTBAcra  (I  lfl9*)— CowsTBUcnow  —  Iw- 

TERT  or  PAOTBS  —  EXTBINBIO  ClBOUM- 
BTARCX8. 

In  ascertaining  tbe  intent  of  the  parties, 
a  contract  should  be  read  in  the  light  of  the 
dreumstances  of  the  parties  at  tbe  time  of  its 


execution,  where  there  Is  uncertain^  or  amhl- 
gnity  in  uie  language. 

(Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  1  762 ;  Dec.  Dig.  1  169.*] 

4.  Heobanios'  Libhs  (J  813*)  —  Paetieb— 
Rights  or  Third  Pbbson  s—BuiLDino  Con< 
tbactob'b  Bond. 

A  building  contractor's  bond  which  binds 
the  contractor  and  his  sureties  to  pay  for  all 
materials  used  in  the  bnildins,  to  preserve  the 
building  from  liens,  is  intend^  for  the  benefit 
of  the  owner  of  tbe  property,  and  not  for  the 
benefit  of  materialmen,  and  the  latter  cannot 
sue  thereon. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens.  Cent  Dig.  {  666;  Dec.  Dig.  |  313.*] 

5.  SUBBOQATION  (|  1*)— PiBBOHB  BHTXTUD— 
liATBBIALian. 

Materialmen  famishing  materials  for  a 
building  are  not  entitled  to  be  subrogated  to  the 
rights  of  the  owner  against  the  contractor  and 
his  sureties  on  a  bond  which  was  intended  for 
the  benefit  of  tbe  owner,  since  to  allow  such 
subrogation  would  be  to  make  a  new  contract 
for  the  parties. 

[Ed.  Not&— For  other  cases,  see  Subrogation, 
Cent  Dig.  H  1,  2;  Defc  Dig.  1 1.*] 

AjHwal  from  Circuit  Oonrt,  Cflay  County; 
Frank  P.  Dtvelbllas,  Judge. 

Action  by  Oscar  W.  Uhrldi  and  others 
against  the  Globe  Surety  Company  of  Kansas 
City.  Ju^Ucmentfbr  the  defendant,  and  plain- 
tlffi}  ai^eaL  AfDrmed. 

New  &  Krauth<rfr  and  John  Taylor,  all  of 
Kansas  City,  for  appellants.  Haff,  Meservey, 
German  &  Michaels,  of  Kansas  City,  and 
Ralph  Hughes  and  M.  E.  Lawson,  both  of 
Liberty,  for  respondent 

JOHNSON,  J.  This  is  an  action  on  a  build- 
ing contractor's  bond  to  recover  for  materials 
purchased  by  the  contractor,  and  used  in  the 
construction  of  tbe  building  for  which  the 
bond  was  given.  The  court  sustained  the  de- 
murrer to  the  petition  flled  by  defendant,  tbe 
surety  on  tbe  bond,  plaintiffs  refused  to  plead 
further.  Judgment  was  rendered  for  defend- 
ant, and  plaintiffs  appealed. 

The  material  facts  alleged  In  the  petition 
are  as  follows:  Lena  0.  Hill  entered  into  a 
contract  in  writing  with  George  W.  Huggins, 
a  building  contractor,  by  the  terms  of  which 
he  agreed  to  build  an  addition  to,  and  make 
certain  alterations  in,  a  hotel  bnlldlng  in  Ex- 
celsior Springs,  at  a  cost  of  $52,775.  Tbe 
following  quotations  from  the  contract  con- 
tain all  of  its  provisions  relating  to  the  obli- 
gation of  the  contractor  to  pay  for  labor  and 
materials  employed  and  used  in  the  constmc- 
tion  of  the  building: 

'*The  said  contractor  covenants  and  agrees 
to  and  with  the  said  owner  to  make  and 
erect,  build,  and  finish,  •  •  •  pay  for  all 
labor  and  material  In  a  certain  addition  to 
the  Royal  Hotel  as  called  for  in  tbe  original 
plana  and  apedficattons.  •  *  *  The  said 
owner  agrees  and  binds  herself,  for  and  In 
consideration  of  the  erection  of  said  build- 
Inge  as  aforesaid,  to  pay  unto  the  said  con- 
tractor  0ie  sum  of  9K!,77B.O(^  •  •   •  pro-' 


*Vor  otksr  cassi  ass  sams  topic  and  section  number  in  Dec.  Die  4  Am.  Die.  Key-No.  Serlsi  *  Bep'r  Indaxe* 

•  Rehearing  denied.  i 
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vlded  «  •  *  that  all  tfkose  emploTed  by 
or  fnrnlsblng  materials  to  the  said  contractor 
shall  have  been  paid  and  satisfied,  so  that 
they  shall  have  no  lien  upon  the  bnlldlngs  or 
works,  and,  In  case  the  said  contractor  shall 
fall  so  to  pay  and  satisfy  all  and  every  datm 
and  demand  against  said  buildings  as  afore- 
said, the  said  owner  may,  if  she  deems  proper 
so  to  do,  retain  from  the  money  due  and  com- 
ing to  said  contractor  enough  to  pay  and  sat- 
isfy such  claims  and  demands;  It  being,  how- 
ever, understood  that  nothing  her^  contain- 
ed shall  In  any  way  be  construed  as  impair- 
ing the  right  of  the  said  owner  to  hold  the 
said  contractor  or  securities  liable  on  his 
bond  for  any  breach  of  the  conditions  of  the 
same. 

"Subcontractors  and  parties  furnishing  ma- 
terials on  account  of  this  contract  may  be 
paid  by  the  owner  pro  rata,  as  above  stated, 
upon  order  from  the  contractor,  or  on  presen- 
tation of  O.  K.  bills  from  the  contractor,  and 
all  such  payments  to  be  charged  to  account 
of  this  contract.  All  payments  by  the  owner 
to  the  contractor,  or  to  his  orders,  to  be  made 
upon  written  certificates  from  the  architects, 
based  on  the  amount  of  labor  performed  and 
materials  In  and  about  the  premises.  Tinal 
payment  will  be  made  within  ten  days  aftw 
this  contract  is  fulfilled." 

The  bond  in  suit  was  executed  by  the  con- 
tractor as  principal  and  defendant  as  surety 
to  the  owner  as  sole  obligee  on  the  expressed 
condition  "that,  if  the  said  contractor  shall 
duly  perform  said  contract  and  fulfill  all 
the  several  stipulations  therein  provided, 
then  this  obligation  is  to  be  void,  but.  If  oth- 
erwise, the  same  shall  remain  In  full  force 
and  virtue.  It  Is  hereby  expressly  agreed 
that  the  said  L.  G.  Hill  may  make  payments 
In  any  amounts  to  the  contractor,  subcon- 
tractor, and  materialmen  and  laborers,  and 
audi  payments  shall  In  no  wise  limit,  affect, 
or  reduce  our  liability  hereunder." 

The  contractor  purchased  materials  of 
plaintiffs,  used  them  in  the  construction  of 
the  building,  and  tailed  to  pay  for  them. 
PlalntlffB  filed  a  materialman's  lien  against 
the  building  and  brooght  a  aoit,  whitdi  la  now 
pending,  against  the  contractor  and  owner  for 
the  enforcement  of  the  lien.  The  present 
suit  on  the  bond  was  Instituted  during  the 
pendencg*  of  that  action. 

The  grounds  of  the  demurrer  to  the  peti- 
tion are  (1)  a  defect  of  parties,  that  a 
cause  of  action  la  not  stated  against  the  de- 
fendant surety  company,  and  &i  that  the 
pending  salt  to  enforce  the  mechanic's  lien 
is  a  bar  to  the  present  action.  In  the  view 
we  take  ot  the  case  it  will  not  be  necessary 
to  discuss  the  first  and  third  gronnda. 

PlalntlffB  say  in  their  brief:  "The  theory 
<MC  the  action  la  that.  whUe  plaintMfa  are  not 
named  Sn  aaid  contract  and  bond,  they  are 
entitled  to  sne  thereon  because  they  are  par- 
ties for  whose  benefit  said  contract  and  bond 
were  made.**  Or,  to  state  It  differently,  the 


pleaded  cause  la  based  on  the  tbecwj  ttmt, 
since  the  building  contract  compelled  the  cod- 
tracbw  for  the  stated  consideration  to  pre- 
serve the  property  which  was  the  snbject  of 
the  contract  from  the  Hens  of  mechanics  and 
materialmen  who  suould  furnish  labor  and 
material  fOr  the  improvements,  at  the  request 
of  the  contractor,  and  since  the  obligation  im- 
posed on  defendant  in  the  condition  of  the 
bond  was  coextensive  with  that  the  contrac- 
tor assumed  towards  the  owner  under  the 
building  contract,  the  bond  should  be  deemed 
to  have  l>eeii  •  taken  for  the  benefit  of  such 
mechanics  and  materialmen,  for  the  reason 
that  the  payment  of  debts  the  contractor 
might  Incur  in  the  construfHlon  of  the  im- 
provements is  shown  by  these  contractual 
agreements  to  have  been  a  direct,  instead  of 
an  Incidental,  object  of  the  contracting  par- 
ties, .including  defendant;  the  surety  on  the 
bond. 

[1]  The  rule  la  well  setOed  that:  "A  con- 
tract between  two  parties  upon  a  valid  con- 
sideration may  be  enforced  by  a  third  party 
when  entered  into  for  his  benefit.  This  is 
so  though  such  third  party  be  not  named  in 
the  contract,  and  though  he  was  not  privy  to 
the  consideration.  It  Is  sufildent  in  order 
to  create  the  necessary  privity  that  the  prom- 
isee owe  to  die  party  to  be  benefited  some  ob- 
ligation or  duty,  legal  or  equitable,  which 
would  give  him  a  jnat  claim.  City  to  Use 
V.  Von  Phnl,  183  Mo.  561,  34  S.  W.  843.  54 
Am.  St  Sep.  695;  Rogers  v.  CJosnell,  68  Uo. 
690;  State  ex  rel.  v.  Gaslight  Co.,  102  Mo. 
482,  14  S.  W.  974,  15  S.  W.  383,  22  Am.  St 
Rep.  788;  Ellis  V.  Harrison,  104  Mo.  276,  16 
S.  W.  198;  Lumber  Go.  v.  Schwartz,  163  Ma 
App.  669,  147  S.  W.  001. 

This  rule,  as  we  observed  in  the  recent  caie 
of  Bank  T.  Chick,  170  Ho.  App.  343, 156  S.  W. 
74S,  lias  well-defined  limitations.  In  Porter 
V.  Woods,  188  Ho.  loc.  dt  554.  89  S.  W.  798. 
the  SjXBT&ae  Court  quoted  with  amiroval  the 
following  excerpt  from  the  opinion  In  Sim- 
son  T.  Brown,  68  N.  Y.  866:  "It  is  not  eraj 
promiae  made  by  one  to  another,  from  the 
performance  of  whldi  a  benefit  may  ensue- 
to  a  third,  wlildi  tfvee  a  rlglit  of  actioi  to 
such  tlLlTd  person;  he  b^ng  neither  privy  to 
the  contract  nor  to  the  con^eraOon.  The 
contract  must  be  made  for  his  benefit,  aa  its 
object,  and  he  must  be  the  party  intended  to- 
be  benefited." 

It  la  said  In  Burton  t.  lArUn,  86  Kan.  246^ 
18  Fae.  808.  B9  Am.  Bcp.  541:  'The  rule  U 
not  80  far  extended  aa  to  give  a  third  pe^ 
son  who  Is  only  indirectly  and  incidentally 
benefited  the  contract  a  right  to  sue  npos 
It"  This  statement  of  the  exception  to  the 
general  rule  also  received  the  sanction  of 
our  Snpruiw  Court  In  the  wlnlmi  to  which 
we  have  Just  referred.  The  same  idea  ii 
expressed  in  the  more  recent  caae  of  Beattie 
Utg,  Co.  T.  Clark,  2UB  Bfa  lo&  dt  108,  108 
8.  W.  34.  Where  It  la  said :  "If  It  appear  from 
the  contract  iteelf  that  it  waa  made  for  tbe- 
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beneflt  of  tlie  contracting  parties  therein,  and 
DO  other,  an  action  by  a  third  party  cannot, 
of  course,  be  maintained  thereon." 

[2, 3]  In  BOlving  the  question  of  whether 
the  parties  to  the  bond  had  their  own  benefit 
for  their  sole  object,  or  purposed  to  Include 
as  contractual  beneficiaries  parties  who  were 
not  in  privity  with  the  contract  or  the  consld- 
eratioQ,  we  must  endeavor  to  ascertain  and 
then  enforce  the  Intention  of  the  parties  as 
expressed  In  the  contract  evidenced  by  the 
bond.  In  the  judicial  Interpretation  of  writ- 
ten contracts  the  most  Important  rule  Is  that 
which  requires  the  court  to  give  effect  to  the 
mutual  intention  of  the  parties  as  expressed 
In  the  instrument,  and.  In  ascertaining  the 
true  Intention,  the  contract  should  be  read  in 
the  light  of  the  circumstances  of  the  parties 
at  the  time  of  Its  execution,  In  instances 
where  there  Is  uncertainty  or  ambiguity  In 
the  language  of  the  Instrnment  Bank  t. 
Cbicli,  supra. 

[4]  Applying  the  rules  we  have  stated  to 
the  contract  In  hand,  we  find  ourselves  un- 
able to  Join  with  plaintiffs  in  the  conclusion 
that  the  payment  of  debts  of  the  class  to 
which  that  of  plaintiffs  belongs  was  intended 
by  the  parties  to  the  contract  to  be  one  of  its 
direct  objects.  We  think  the  payment  of 
such  debts  was  only  Incidental  to  the  object 
of  protecting  the  property  of  the  owner  from 
liens  for  debts  the  contractor  would  be  com- 
pelled to  pay  in  order  to  perform  his  agree- 
ment to  construct  the  Improvements  at  his 
own  charge  and  expense.  The  owner  of  the 
property  was  confronted  with  the  possibility 
that  the  contractor  might  fail  to  perform  the 
contract  and  thereby  subject  her  property  to 
the  burden  of  numerous  mechanic's  Hens.  It 
was  to  protect  herself  against  such  contin- 
gency that  she  required  the  bond.  The  me- 
dianlc*s  Hen  statutes  would  protect  the  fu- 
ture creditors  of  the  contractor  by  affording 
them  resort  to  her  proper^  for  the  payment 
of  their  demands.  She  was  Interrated  In 
the  payment  of  audi  demands  only  to  the  ex- 
tent of  her  own  protection.  That  such  inter- 
est was  fbB  only  one  the  partiea  had  In  mind 
Is  shown  by  their  omission  to  insert  an  er- 
preas  provision  giving  mechanics  and  mate- 
rialmen a  rt|^  to  sue  on  Oie  bond.  In  all 
of  the  cases  in  this  state  xelied  on  by  plain- 
tiffs we  find,  dtiier  tiiat  sudi  provlston  ap- 
peared in  the  contract,  or  that  Ote  bond  was 
given  to  secure  the  performance  of  a  con- 
tract for  a  pnbUc  improv«nent  upon  whidi 
no  mechanic's  lien  eonld  attadi,  and  contain- 
ed a  vmviiAoti  requiring  the  contractor  to 
pay  for  13ie  labor  and  mateilala  used  tn  snch 
Improrement 

An  example  of  the  first  dass  is  the  ease  of 
aty  to  Use  V.  Yon  Phul.  1S3  Uo.  661.  84  S. 
W.  848.  H  Am.  8t  BePi  685,  where  the  bond 
contained  the  express  agraemrat  that  "the 
same  may  be  sued  on  at  the  Instance  of  any 
materialman,  lab(fftog  man.  or  mechanic," 
etc;  and  an  illDstntlon  of  tbe  second  class 


Is  tbe  recent  case  of  Lumber  Company  v. 
Schwartz,  163  Mo.  App.  6B9,  147  a  W.  601, 
where  a  bond  given  to  secure  a  contract  for 
a  public  Improvement  required  the  contractor 
to  deliver  the  bnliding  to  the  board  "free 
from  all  debts  and  liens  of  every  character 
on  account  of  materials  furnished  or  labor 
performed  In  and  about  the  said  building." 
We  held  that,  Inasmnch  as  the  mechanic's 
Hen  law  afforded  no  protection  to  mechanics 
and  materialmen  In  such  Instences,  the  pro- 
I  vision  quoted  must  have  t>eeo  Intended  to  be 
I  for  the  benefit  of  such  parties,  since  It  could 
not  have  been  of  any  beneflt  to  the  state. 
We  said  in  the  opinion:  "To  hold  that  the 
bond  in  question  was  not  Intended  for  the 
'  protection  of  third  persons  would  be  to  say 
j  that  its  second  clause  Is  meaningless,  and  for 
i  all  practical  uses  should  be  stricken  from  the 
Instrument  One  of  the  canons  of  construc- 
tion la  that,  if  possible,  effect  must  be  given 
to  all  parts  of  the  Instrument  On  defend- 
ant's theory,  what  effect  could  be  given  the 
obligation  'to  deliver  the  work  •  •  •  free 
p'om  all  debit  or  liem  of  every  character  on 
account  of  materials  fumiahed  or  labor  per- 
formed'? This  being  a  public  building,  no 
debte  made  by  the  contractor  could  become  a 
Hen  or  charge  on  the  building  or  Impose  any 
liability  on  the  board.  So  far  as  the  pro- 
tection of  the  building  and  of  the  board  was 
(M>ncerned,  those  words  were  superfluous ;  but 
they  were  pregnant  with  meaning,  if  their 
purpose  was  to  beneflt  third  persons.  Mani- 
festly it  was  the  Intention  of  the  parties  to 
Insert  a  condition  similar  to  that  required  by 
the  stetute,  to  compel  the  contractor  to  pay 
for  material  and  labor  that  entered  into  the 
constmctton." 

The  reasons  we  gave  tot  holding  the  sure- 
ties liable  in  that  caae  ara  sufficient  to  exon- 
erate the  surety  from  liability  in  the  case  In 
hand.  ThiB  being  a  contract  tor  the  con- 
1  struction  of  a  private  building  wblch  was  en- 
tered Into  witti  reference  to  the. protection 
the  lien  statntee  would  afford  mechanics  and 
materialmen,  the  absrace  from  the  bond  of 
an  express  provlalou  giving  sndt  peraons'a 
right  to  sue  thereon  dearly  evidenced  the  In- 
tention of  the  contracting  parties  that  the 
bond  should  be  for  the  sole  beneflt  of  the 
obligee. 

[I]  In  answer  to  the  final  argument  of 
plaintiffs  that  Vtiey  should  be  allowed  to  re- 
cover under  the  equitable  doctrine  of  snbro- 
gatlcni.  It  Bufflces  to  say  tint  to  accede  to 
that  view  would  be  to  declare  that  the  ex- 
pressed Intention  of  the  parties  to  the  con- 
tract to  udude  plalntiflS  and  their  kind  as 
beneficiaries  must  be  swept  aside  and  substi- 
tuted Inr  a  oonr^nlade  contract  of  opposite 
purpose.  The  doctrine  of  subrogation  never 
has  been,  and  should  not  be,  applied  to  In- 
torfen  with  the  right  of  persons  to  make 
their  own  contracts  and  have  them  enforced 
as  made. 

The  Judgment  is  affirmed.  All  ooncnt. 


Digitized  by 


848 


IW  SOUTHWESTBBN  BBP0BT1DB 


(Mo. 


GUSHING  T.  PETRIB  et  aL    (No.  U,0e2.) 

{Kansaa  City  Court  of  Appeals.  MlnoorL 
Mar  4,  1914.) 

MURIGIPAI,   GOBPOBATIOHB    (i  314*)— STBBirE 
IMPBOVEMBNT  PbOCEEDINOS—SBLBCTION  OF 

Matkhial— Time  . 

Laws  1903,  p.  62,  |  8,  pwvidM  that  the 
board  of  pablic  worki  of  ciOes  of  the  Moond 
class,  of  Its  own  motion  or  on  jiKtitiOB  of  a 
majority  in  front  feet  of  the  resident  real  es- 
tate property  owners,  may  propose  an  ordinance 
for  street  paving  and  advertise  for  Q  days  in 
the  offidal  paper,  notice  to  all  persona  interert- 
ed,  of  the  Ume  and  place  for  hearing  objections, 
and.  If  the  board  shall  overrule  the  objections, 
then  the  matter  shall  be  continued  Id  days, 
within  which  time  the  owners  ot  a  majority  of 
front  feet  shall  select  in  writing  any  material 
they  desire  to  be  used,  which  selection  shall  be 
embraced  in  the  ordhiance.  A  majority  of  prop- 
erty owners  alonr  a  street  to  be  paved  filed 
a  petition  for  paving  with  the  board  on  Decem- 
ber 19,  1907,  which  named  the  material  desired. 
No  action  was  taken  on  this,  but  on  May  28, 
3908,  the  board  of  its  own  motion  ordered  a 
proposed  ordinance  with  plans  and  specifica- 
tions for  paving  and  directed  that  5  days'  pub- 
lished notice  be  given.  On  June  4th  thereafter 
die  board  overruled  objections  and  continued 
the  matter  16  days  for  the  selection  of  paving 
material  by  property  owners,  but  on  the  same 
day  the  board  received  the  original  petition  for 
paving,  and  on  June  8th  directed  that  it  be  re- 
filed,  and  then  made  a  finding  that  within  the 
IS  days  allowed  by  law  the  material  had  been 
selected  by  a  ma^rity  in  front  feet  of  tha  intip- 
erty  owners.  Held,  that  snch  finding  Involved 
a  presumption  that  the  majority  of  the  property 
owners  originally  si^mlng  the  petition  remained 
a  fixed  body  up  to  the  time  of  the  adoption  of 
the  ordinance,  when  in  fact  all  the  property 
owners  were  entitled  to  15  da^  after  objections 
had  been  overruled  in  which  to  act  on  the  kind 
of  materials  to  be  nsed,  and  hence  the  proceed- 
ings were  invalid. 

(Ed.  Note.— For  other  cases,  see  Hanidpal 
COTgorations,  Cent  Dig.  H  827,  828;  Dec  Dig. 

Ara>ail  from  Circuit  Court,  Bnchanan 
Goonty;  C.  H.  Mayer,  Judge. 

Suit  by  F.  J.  Cnsbtng  against  W.  A.  Petrie 
and  others.  Jndgment  for  defendants,  and 
complainant  apprals.  Afflrmed. 

Speocer  A  Lendls,  of  St  Joseph,  for  ap- 
pellant. W.  A.  Petrie  and  John  S.  Boyer, 
botb  of  Bt  Joseph,  for  resptrndeDtsL 

ELLISON,  P.  J.  PlalntifC'8  action  Is  to 
enforce  the  lien  of  a  special  tax  bill  Issued 
by  the  dty  of  St  Joseph,  a  dty  of  the  second 
dass.  The  Judgment  In  the  trial  court  was 
against  the  validity  of  the  bllL 

The  blU  was  issued,  for  street  paving  as 
authorized  by  the  Laws  of  1903,  p.  60.  It 
Is  provided  In  section  8  of  that  act  that  the 
board  of  public  works  ot  Its  own  motion,  or 
on  petition  of  "a  majority  In  front  feet  of 
the  teAA&kt  real  estate  property  owners," 
may  propose  an  ordinance  for  the  paving 
and  shall  advertise  for  five  days  In  the  of- 
ficial paper  notice  to  all  persons  Interested, 
of  the  time  and  place  when  and  where  the 
board  will  hear  objections  to  the  propomA 
ordinance.  "And  If  the  board  aihall  oTetxvle 


such  objectiona,  tbm  ttie  matter  shall  be 
continued  for  fifteen  days,  and  within  that 
time  the  owners  of  a  majority  of  front  feet, 
*  *  *  shall  have  the  right  to  select.  In 
writing,  any  material  they  may  desire  to  be 
nsed  in  making  said  improveinent,  and  sndi 
selections  only  shall  be  embraced  tn  ttie  ordi- 
nance. •  • 

It  seems  tiiat  a  majority  In  front  feet  ot 
property  owners  filed  with  the  board  on  the 
19th  of  December,  1907,  a  petition  for  the 
paving  and,  though  not  required  by  the  stat- 
ute, named  the  material  they  desired.  It 
appears  that  no  action  was  taken  on  this, 
but  that  on  the  following  28th  of  May,  190S, 
the  board  of  its  own  motion  ordered  a  pro- 
posed ordinance,  with  plana  and  spedflca- 
tiona  for  the  paving,  and  directed  that  five 
days'  pubU^ied  notice  fOr  objections  be  sIt- 
en,  and  this  was  done.  Then,  on  the  4Uk 
ot  Irme  thereaftw,  the  board  met  and  over- 
ruled the  objections  made  and  continued  the 
mattu  for  fifteen  days  for  the  aelectlim  ot 
the  paving  material  by  the  property  owners 
as  quired  by  the  statute.  Then,  on  the 
same  day  (June  4th),  the  board  received  from 
some  one  (it  not  appearing  ^o)  the  petition 
for  the  paving  whl(A  had  been  presented  in 
the  flnit  instance^  In  December,  1907,  and  on 
June  8th  ordered  It  reflled.  Thereupon,  on 
the  same  day  (June  8th),  the  board  nude  a 
finding  that  within  fifteen  days  granted, 
within  which  property  ownm  might  select, 
in  writing,  the  material  with  whidi  said 
Improvement  should  be  made  had  been  filed 
by  a  majority  in  Croat  feet  of  the  resident 
real  estate  owners.  The  trial  court  found 
that  these  defendants  had  no  knowledge  of  the 
refiling  of  the  petition,  and  that  Uiere  was 
no  evidence  that  any  petitioner  ever  request- 
ed it  to  be  reflled,  and  that  there  was  no 
evidence  of  the  selection  of  material  by  the 
property  owners  except  as  here  stated. 

From  the  foregoing  it  ai>pears  that,  after 
expiration  of  the  five  days'  notice  to  prop> 
erty  owners  to  appear  and  make  objections, 
the  board  overruled  such  objections  and  con- 
tinued the  matter  for  fifteen  days  as  required 
by  the  statute,  in  which  "time  the  owners 
of  a  majority  of  front  feet  abutting  on  the 
highway,  or  public  place  sought  to  be  im- 
proved and  owned  by  residents  of  said  city, 
Khali  have  the  right  to  select,  in  writing,  any 
material  -they  may  desire,  •  *  *  and  such 
selection  only  shall  be  embraced  In  the  ordi- 
nance." But  instead  of  waiting  for  the  ex- 
piration of  the  fifteen  days*  time  given  to  the 
property  owners,  the  board,  on  the  very  day 
of  making  the  order  of  continuance,  found 
that  the  selectlott  of  material  had  been  made 
by  the  refiling  of  the  petition  as  above  stated. 
Passing  by  any  question  as  to  tUa  refiling 
having  been  made  by  the  board  Itself  with- 
out request  from  the  petitioners,  the  board 
evidently  thought,  as  the  petitioners  for  the 
paving  (though  at  a  time  not  contemplated  by 


•For  other  om«s  sm  sama  topla  moA  mgUob  NUMBBB  In  Ose.  Dig.  *  Am.  Dig.  Key-Ke.  Birtas  *  Rep'r  ladexsi 
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law)  had  named  tlie  material  six  months 
before,  that  constituted  a  selection  ot  the  ma- 
terial. The  view  of  ttie  board  necessarily 
assumed  that  the  majority  of  property  own- 
ers originally  dgnlng  a  petition  to  have  pav- 
ing done  was  a  fixed  body  and  remained  a 
majority  afterwards  when  the  time,  desig- 
nated by  law,  arrlTed  in  which  to  tiuxMe  the 
material  for  such  paving;  and  thns  hare 
cut  out  a  right  to  take  part  In  tiie  selection 
of  material  of  all  that  body  of  property 
owners  who  did  not  sign  the  original  pedr 
tton.  It  is  manifest  tbat  those  in  the  minor* 
ity  when  flie  petition  was  dgned  have  a  right 
at  the  lawful  lime,  vIjl,  within  fifteen  days 
after  objections  are  overruled,  to  mingle 
with,  and  exchange  views  with,  the  edgners 
as  to  the  kind  of  material  to  be  need.  Opin- 
ions may  be  formed,  changed,  or  modified  at 
this  time.  To  adopt  the  view  of  the  board 
would  be,  In  effect,  to  say,  as  a  matter  ot 
law,  that  no  one,  on  the  original  petition  In 
which  he  expresses  a  choice  not  then  legally 
proper  to  make,  could  make  a  selection  at 
tbe  time  the  statute  directs  it  shall  be  made. 

We  have  examined  the  cases  of  Webb  v. 
Strobach,  143  Mo.  App.  459,  127  S.  W.  680, 
and  other  cases. cited  by  plaintiff,  and  find 
them  inapplicable  on  the  facts  and  conclu- 
sions of  law  drawn  therefrom. 

But  In  addition  to  the  foregoing  views,  we 
hare  the  ruling  of  the  Supreme  Court  In 
Sedalia  v.  Montgomery,  227  Mo.  1,  22,  29-31, 
88  S.  W.  1014,  127  S.  W.  60,  that  the  board 
and  the  dty  council  had  no  power  to  act 
since  they  violated  the  provisions  of  the 
statute  necessary  to  confer  Jurisdiction.  No 
Jurisdiction  was  conferred  upon  the  board  of 
public  works  to  propose  an  ordinance  to  the 
council,  nor  upon  the  council  to  pass  it  until 
the  property  owners  had  had  the  statutory 
period  In  which  to  make  a  choice  of  the 
material. 

The  judgment  la  affirmed.  AU  concur. 


BAOKZjirFB-GIBSON  CONST.  CO.  T. 
ZETIiDA  PORSEB  INV.  CO. 
(No.  11,064.) 

<EanaaB  diy  Court  of  Appeals.  MfBSOurt. 
May  4,  1914.) 

MoniCIPAL  OOBFoaATIONS   (S  429*)— PUBUO 
iHPfiOVBHBHTS  —  ASSBSSIfZNTS  —  PaOPBBTT 

StrajBar—VBONTAGE— Statutes. 

B«v.  St.  1909,  iS  8709,  8710,  provides  that 
tba  co8t  of  all  work  on  streets  shall  be  charged 
u  a  special  tax  on  lands  on  both  sides  of  an 
adjoining  street,  and,  when  the  work  shall  be 
Completed,  the  city  engineer  may  ccnnpute  the 
cost  and  apportion  the  same  among  the  several 
lota  or  parcels  of  land  to  be  charged  therewith, 
SAd  charge  each  lot  or  parcel  with  Its  proper 
ware  of  sach  cost  accor^ng  to  the  frontage  of 
the  property.  BM  that,  where  only  a  narrow 
itrip  of  a  tract  of  unplatted  land  fronted  on  a 
street  improvement,  the  stetnte  did  not  contem- 
Va-tt  the  dirisioQ  of  the  tract  or  parcel  for  pur- 
poses of  wedal  assessment,  but  the  whole  tract 
was  snbjict  to  assessment,  though  the  estimated 


benefits  must  be  confined  to  the  porHoi  ftonl^ 
on  the  improvcanent 

[£!d.  Note.— For  other  cases,  see  Municipal 
Corpozation^  Cent  Dig.  {  1039;  Dec.  Dig.  { 
429.*] 

Appeal  trom  Circuit  Court,  Buchanan 
County;  William  D.  Busk,  Judiere. 

Action  by  the  Backllfle-Olbson  Construction 
Company  against  the  Zellda  Forsee  Invest- 
ment Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

See,  also*  170  Mo.  App.  93,  166  S.  W.  66. 

Brown  &  Bastin,  of  St  Joseph,  for  appel- 
lant Frank  B.  Fnllreraon,  Joabna  A.  Ora- 
ham,  and  Hugh  O.  Smith,  all  of  St  J9eeph, 

for  respondent 

JOHNSON,  J.  This  la  an  action  to  en- 
force the  lien  of  a  special  tax  bill  Issned  by 
the  dty  of  St  Joseph  for  the  paving  of 
Twenty-Second  street  under  an  ordinance 
duly  passed  for  that  purpose.  The  street 
runs  north  and  south,  and  the  land  owned- 
by  defendant  against  which  the  tax  bill  was 
Issued  consisted  of  an  Irregular,  unplatted 
tract  or  parcel  of  land,  the  body  of  which 
was  1,017  feet  9  Inches  long  from  north  to 
south,  and  of  an  average  width  of  about  400 
feet  The  wbide  of  the  tract  was  west  of 
Twenty-Second  street,  and  all  of  It  except  a 
narrow  strip  we  shall  describe  was  separated 
from  the  street  a  distance  of  224  feet  by  an 
Intermediate  tract  not  owned  by  defendant 
and  known  as  tlie  Hngglna  Terrace,  which 
was  990  feet  long  and  224  feet  wide.  The 
strip  Just  mentioned,  whidi  was  17  feet  9  in- 
idkea  wide,  bounded  Uie  Hniydiw  Terrace  on 
the  north. and  connected  the  body  of  defend- 
ants tract  with  Twenty-Second  street,  having 
a  frontage  of  17  feet  9  Inches  on  that  street 
Had  the  described  lands  been  platted,  the 
strip  would  have  constituted  a  part  of  Ma- 
rion street,  an  east  and  west  street;  but 
neither  the  Hngglns  Terrace  nor  defendant's 
land  was  xOatted  at  the  time  of  ttie  improve* 
mffiit  and  the  Issuance  of  ttie  tax  bllL  The 
north  end  of  tlie  Improremmt  as  fixed  in  the 
ordinance  was  opposite  the  north  boundary 
line  of  defendant's  land.  Some  time  after 
the  tax  bill  was  issned,  defendant  idatted  the 
whole  tract,  and  the  dty  accQ>ted  the  dedica- 
tion of  the  streets  and  alleS's  as  ahown  on 
the  recorded  plat  The  whole  of  the  strip 
was  included  In  the  land  platted  and  dedi- 
cated as  Marlon  street 

The  defense  to  the  tax  bill  Is  that  its  lien 
oonld  not  be  extended  south  of  the  narrow 
strip  abuttii^  on  the  street,  1.  e.,  a  strip  17 
feet  9  inches  wide  oflF  of  the  north  end  of 
defendant's  tract,  and,  since  thftt  strip  has 
been  dedicated  to  public  use,  the  lien  has 
ftdled  entirely,  at  least  as  far  as  the  land  re- 
tained by  defendant  Is  concerned. 

As  stated  by  counsel  for  defoidant  "the 
sole  question  raised  at  the  trial  was  whether 
or  not  the  plalntlfr.  could  have  a  llm  againat 
a  large  tract  of  land  situated  as  the  tract 
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described  in  the  tax  bill  simply  because  a 
strip  17  feet  9  Inches  wide  extended  like  an 
arm  out  to,  and  bordered  upon,  the  street" 
In  their  brief  and  argument  counsel  advance 
the  proposition  that  "only  that  portion  of 
the  land  abutting  upon  Twenty-Second  street 
can  be  subjected  to  the  tax,"  and  apply  tbiM 
rule  in  a  way  to  restrict  an  assessmoit 
against  a  lot,  tract,  or  parcel  of  land  to  an 
area  of  no  greater  width  than  that  of  the 
frontage  of  sacHx  lot  or  tract  on  the  Improred 
street 

The  pertinent  statutes  provide:  "The  cost 
of  all  work  on  streets  •  *  «  shall  be 
charged  as  a  special  tax  on  lands  on  both 
sides  of  and  adjoining  the  street"  (section 
8709,  Rev.  Stat  1909),  and,  "when  any  work 
*  *  *  shall  be  completed  under  authority 
herein  granted,  the  city  engineer  shall  com- 
pute the  cost  thereof  and  apportion  the  same 
among  the  several  lots  or  parcels  of  land  to 
be  charged  therewith  and  charge  each  lot  or 
parcel  of  property  with  Its  proper  share  of 
such  costs,  according  to  the  frontage  of  the 
property"  (section  8710). 

As  we  said  In  Ghlllicothe  v.  Henry,  136  Mo. 
App.  loc.  clt472,  118  S.  W,  486,  the  term 
"frontage"  Is  but  an  expression  of  the  "front- 
foot  rale,"  and  under  such  rule  no  other  prop- 
erty than  that  abutting  on  the  street  improved 
can  be  assessed.  But  where  a  lot  or  parcel  of 
land  has  a  frontage  on  the  improvement  the 
quoted  language  of  the  statutes  would  seem  to 
contemplate  that  the  whole  lot  or  parcel 
should  be  subject  to  assessment  In  the  pro- 
portion of  its  frontage  on  the  street  Each 
lot  or  parcel  so  abutting  is  treated  as  an  as- 
sessable unit  or  entity,  and  no  statutory  pro- 
vision is  made  for  the  subdivision  of  sndi 
units  to  meet  the  exigencies  of  particular 
cases.  The  right  of  municipalities  to  assess 
private  property  to  pay  the  costs  of  public 
street  improvements  is  purely  statutory,  as 
is  also  the  method  and  procedure  for  mak- 
ing an  apportionment  of  the  burden.  The 
statutes  must  be  strictly  construed,  and  im- 
plied provisions  Inconsistent  with  those  ex- 
pressed could  not  be  read  Into  them  by  the 
courts  without  Invading  the  province  of  the 
Legislature.  ILarge  as  it  was,  the  whole  tract 
owned  by  defendant  was  but  a  single  par- 
cel— a  taxable  entity— and  it  was  enough  to 
subject  tt  to  an  assessment  that  It  stretched 
out  an  arm  which  ended  in  a  street  frontage. 
So  far  as  we  are  advised  or  have  been  able 
to  ascertain,  the  point  is  new  in  this  state, 
and  the  only  cited  authority  in  other  Juris- 
dictions which  may  be  said  to  touch  the  pre- 
cise question  is  the  case  of  Bishop  v.  Tripp, 
19  R.  I.  466,  8  AtL  692.  In  that  case  the  Su- 
preme Gonrt  of  Rhode  Island  said  of  an  in- 
stance where  only  a  portion  of  the  land  as- 
sessed abutted  on  the  street;  the  rest  being 
separated  from  the  street  by  the  land  of  an- 
other person:  "We  think  the  correct  con- 
struction of  the  sevezal  statntea  rdatlng  to 
the  subject  *  *   *  la  that  the  entire  es- 


tatcv  in  so  tar  as  It  lies  within  the  area,  of 
the  assessment,  is  subject  to  assessment,  if 
any  portion  of  it  abuts  upon  the  street  where 
the  sewer  is  laid,  tiwuigh,  of  course,  0017  the 
abutting  portion  la  subject  to  gaacfffiment 
for  frontage." 

The  case  of  Ryan  v.  Sumner,  17  Wash.  228, 
49  Pac.  487,  relied  upon  by  defendant,  pre- 
sented a  different  situation  from  that  in  the 
present  case.  There  a  40-acre  tract  abutted 
on  a  street  which  was  improved  less  than 
half  the  distance  of  the  whole  frontage.  The 
Supreme  Court  of  Washington  held  that  "the 
estimate  of  the  benefits  and  assessment  must 
be  confined  to  that  portion  of  the  land  front- 
ing on  the  improvement,"  doubtless  for  the 
reason  that  the  remainder  of  the  land  would 
be  subject  in  the  future  to  assessment  for  the 
cost  of  extending  the  improvement  the  entire 
length  of  the  frontage.  It  must  be  admitted 
that  the  decision  does  not  treat  a  single  par- 
cel of  land  abutting  upon  the  Improvement 
as  an  assessable  unit,  and,  since  it  contains 
no  reference  to  pertinent  statutes,  and  they 
are  not  before  us,  we  have  no  means  of 
knowing  that  the  rule  pronounced  was  not 
authorized  by  the  statutory  law  of  that  atste. 

Our  own  statutes,  as  we  have  observed, 
do  not  contemidate  the  division  for  the  pur- 
poses of  such  special  assessment  of  single 
lots  or  parcels  of  land,  and  we  are  bound  to 
enforce  the  statutory  law  as  we  find  it-  We 
agree  with  the  learned  Judge  who  tried  the 
case  that  the  tax  bill  was  propeily  issued 
against  the  entire  tract 

The  Judgment  Is  affirmed.  All  concur. 


STABK  T.  CfBIGAOO,  B.  I.  &  P.  BT.  Ca 
et  aL   (No.  10,4070 

(Eauaas  Ci^  Court  of  Appeals.  HiBSoiui. 
April  6, 1914.  Rehearing  Denied 
May  4,  1914.) 

1.  Oabbzebs  (I  318*)— Casbiaoe  or  Passkx- 
GEBS— Pebsonal  Iitjusiss— Acnono— Sdffi- 

CIEKOT  OF  EVXDENOB. 

lividence,  in  an  action  by  one  who  came  to 
a  railroad  station  to  meet  a.  passenger  and  was 
injured  by  leaning  against  a  defective  truck, 
held  sufficient  to  support  a  verdict  for  plaintiff. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  IMc.  H  1270,  1307-1814;  Dec.  Dig.  1 

3ia*] 

2.  Cabbzebs  (I  816*)— Cabuaox  or  Passek- 
GBBS  —  Pebbonal  Injdsibs— Aonom— Bok- 
DEN  OF  Proof. 

Tbe  burden  was  on  the  plaintiff,  in  an  ac- 
tion for  injuries  received  by  him  from  leaning 
againflt  a  defective  truck  on  defendant's  station 
platform,  where  he  was  waiting  to  meet  a  pas- 
senger, to  show  that  bii  injury  was  caused  by 
defendant's  negligence ;  that  is,  by  the  culpable 
neglect  of  some  duty  defendant  owed  bim. 

[Ed,  Note.— For  other  cases,  see  Carrlen, 
Cent  Dig.  CI  1261, 1262, 12^7x^1204;  Dec. 
Dig.  i  316.*] 

3.  Cabsibbs  (fi  804*)— Gabriaob  or  Passezi- 

OBBS— PeBSOMAI.  iNJITBISft— PkBSONS  AWAH^ 
mo  ABBIVAL  of  PASaBNOBBS. 

One  waiting  at  defendant's  station  to  meet 
a  passenger  was  not  a  trenwaser  nor  mere  li- 
censee, bat  was  there  by  im{uied  invitation,  and. 
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while  defendant  did  oot  ove  him  the  extraordi- 
nary duty  owed  a  passenger,  it  owed  bim  the 
dut][  of  exerriaing  ordinary  care  to  ""^^"tfl'"  Its 
station  buildings  and  platforms  in  reasonably 

safe  condition  for  such  use. 

[Ed.  Note.— For  other  caaes,  see  Carriers, 
OenL^D^  ||  1104,  1110-1114,  1124, 1242 ;  Dec 

4.  Cabriebs  (i  804*>— Carbiagb  or  Pabsbk- 
OKBs  —  Fkbsonaii    Injubibs  —  Pebsohs 

AWAITINQ  ABBIVAI.  OV  PaSBBNOEBB. 

A  railroad  company  was  liable  to  a  boy 
who,  while  waiting  on  the  atation  platform  for 
tbe  arrival  of  his  father  on  a  train,  leaned 
against  a  loaded  truck,  from  whicli  the  sup- 
port  at  one  end  had  been  broken  off,  and  was 
injured  by  its  coming  down  on  his  leg,  as  it  was 
bound  to  anticipate  that  persons  so  waiting 
might  sit  apon  or  lean  agalnat  the  truck,  and 
the  premises  could  not  be  said  to  Iw  safe  when 
necessary  to  guard  against  meb  traps. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Oent^]:^^1104, 1110-m4, 1124, 1242;  Dec. 

EUison,  P.  J.,  diasentlng. 

AOTieal  from  GlmUt  Gour^  Db  Kalb  Ooun- 
ty;  A.  D.  Bomefl,  Judge. 

Action  by  Andrew  J.  Stazfe,  Jr..  by 
goardian,  Andrew  J.  Stark,  against  Uie  CM- 
cago,  Botik.  Island  &  l^wdOc  Bailway  Oom- 
pany  and  others.  From  a  Judgmoit  for 
plalntiH^  Uie  defendant  named  aK>ealB.  Af- 
flnned. 

John  El  Dolman,  of  St  Joseph,  and  R.  A. 
Hewitt,  of  Maysrille,  for  appellant  E.  B. 
Bandolph,  of  St  Joseph,  and  B.  G.  Boblson, 
of  Maysrille,  for  respondent 

JOHNSON,  J.  [1]  Plaintiff,  by  Ms  guard- 
ian, sued  defendant  for  injuries  received  by 
a  loaded  tmcfc  falling  upon  blm  while  he 
wag  waiting  on  defendant's  atation  platform 
at  Amity  for  the  arrival  of  a  train.  A  trial 
by  Jury  resulted  in  a  verdict  and  Judgment 
for  plaintlfF,  and  def^dant  railroad  com- 
pany appealed.  The  main  question  for  our 
decision  Is  whether  or  not  tlie  verdict  is  sup- 
ported by  sufficient  evidence.  Plaintiff  was 
14  years  old,  and  lived  with  his  parents  at 
Amity,  a  short  distance  from,  and  In  sight  of, 
defendant's  station.  Late  In  the  afternoon 
of  January  6,  1911,  he  went  to  the  station 
to  meet  his  father,  who  was  exi>ected  to  ar- 
rive at  the  station  on  a  freight  train  from 
the  East  A  large  truck  kept  by  defendant 
at  the  station  for  the  movement  of  freight 
and  baggage  was  standing  in  a  prominent 
place  on  the  platform.  Earlier  In  the  day 
a  merchant  had  loaded  the  truck  with  two 
wagonloads  of  sacked  flour  for  shipment  on 
the  train  for  which  plaintiff  was  waiting. 
The  platform  of  the  truck  was  12  feet  long, 
and  was  supported  by  two  large  wheels  In 
the  center.  It  had  been  provided  at  each  end 
with  a  short  leg  ending  in  a  small  wheel,  but 
one  of  these  legs  liad  been  broken  off  some 
time  before,  leaving  that  end  of  the  truck 
without  support  The  sacks  of  flour  covered 
the  top  of  tbs  truck,  and  the  load  was  so 
evenly  dlsttlbnted  that  it  required  a  pressure 


of  only  IS  or  20  pounds  to  cause  the  unsup- 
ported end  to  sink  down  to  the  floor.  While 
waiting  for  the  train,  plaintiff  lounged 
against  that  end  of  the  truck,  and  it  tipped 
down  to  the  floor,  catching  and  breaking  his 
leg.  The  defect  had  existed  two  or  three 
months,  but  the  truck  had  been  continued  in 
service  on  tliat  platform,  which  was  provid- 
ed for  the  use  of  passengers  and  others  hav- 
ing buatnees  with  defendant  The  station 
agent  received  the  shipment  from  the  mer- 
chant and,  we  think,  had  knowledge  that 
the  flour  was  loaded  on  the  crippled  truck, 
preparatory  to  shipment 

[2]  The  burden  Is  on  plaintiff  to  show  that 
hla  injury  was  caused  by  negligence  of  de- 
fendant— 1.  e.  by  the  culpable  n^lect  of  some 
duty  defendant  owed  him — and  It  Is  the  con- 
tention of  counsel  for  defendant  that  It  owed 
him  no  duty  to  provide  a  truck  for  him  to 
lean  against  In  other  words,  that  the  truck 
itself  proclaimed  to  persons  rightfully  using 
the  station  platform  on  the  express  or  im- 
plied invitation  of  defendant  that  It  was  de- 
signed for  use  only  in  the  transportation  of 
freight,  baggage,  and  express,  and  not  as  a 
seat  or  resting  device  for  such  invitees. 

[3,  4]  Plaintiff  was  using  the  station  plat- 
form on  the  implied  Invitation  of  defendant 
and  was  neither  a  trespasser  nor  a  mere  li- 
censee. As  we  observed  in  the  recent  case  of 
Winscott  V.  Ballroad,  151  Mo.  App.  loc.  dt 
381,  131  S.  W.  74,  a  person  has  a  right  to  go 
on  station  premises  for  the  purpose  of  escort- 
ing an  outgoing  passenger  or  of  meeting  one 
whose  arrival  is  expected.  To  such  a  person 
the  railroad  company  does  not  owe  the  ex- 
traordinary care  it  owes  a  passenger,  but 
does  owe  him  the  duty  of  ordinary  care  to 
maintain  its  station  buildings  and  platforms 
in  a  reasonably  safe  condition  for  such  use. 
Doss  V.  BaUway,  59  Mo.  27.  21  Am.  Rep.  371 ; 
Langan  v.  Railway,  72  Mo.  392 ;  James  v. 
Ballroad,  107  Mo.  480, 18  S.  W.  31 ;  Ballroad 
V.  Best  66  Tex.  116,  18  S.  W.  224 ;  Glllis  v. 
Ballroad.  59  Pa.  129,  98t  Am.  Dec.  317.  The 
duty  of  defendant  towards  plaintiff  was  to 
exercise  reasonable  care  to  maintain  the  sta- 
tion platform  It  had  provided  for  the  use  of 
patrons  In  a  reasonably  safe  condition,  and  It 
cannot  be  said  that  such  duty  would  be  dis- 
charged if  defendant  maintained  concealed 
traps  or  pitfalls  on  the  platform  in  places 
where  its  unwary  invitees  might  be  expected 
to  become  ensnared  and  injured  by  them,  and 
It  would  be  a  strange  doctrine  that  would  ex- 
cuse defoidant  from  liability  on  the  specious 
argument  that  the  Invitee  should  have  kept 
away  from  the  trap  because  It  was  not  de- 
signed or  intended  for  his  use  or  convenience. 
While  the  truck  obviously  was  not  Intended 
to  be  used  as  a  seat  or  resting  place,  defend- 
ant was  bound  to  anticipate  that  persons 
doomed  to  the  wearisome  task  of  waiting  for 
a  train  at  a  country  station  might  lean 
against  or  even  sit  upon,  so  conveniwt  an 
object  as  a  platform  truck.  In  the  perfbrm- 
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ance  of  Its  dnty,  defendant  was  required  by 
law  to  take  Into  conEdderatlon  common  bn- 
man  Mblts  and  cuetoms,  and  had  no  right 
to  place  Its  Invitees  In  a  situation  where 
tfaey  would  hare  to  be  on  the  alert  to  protect 
themselv^  from  Injury.  A  place  Is  not  rea- 
sonably safe  If  It  compels  one  to  put  a  guard 
over  bis  every  action  to  keep  from  falling 
Into  some  trap  or  snare. 

The  cases  dted  by  defendant  which  relate 
to  the  proper  use  of  fences,  banisters,  and 
similar  barriers  In  pnbUc  or  private  passage- 
ways— e.  g.,  Kelley  r.  Lawrence,  195  Mo.  7S, 
92  S.  W.  1168;  Stickney  v.  City  of  Salem,  3 
Allen  (Mass.)  874 ;  Orcutt  v.  Bridge  Co..  63 
Me.  500;  Kinney  v.  Ousted,  113  Mich.  96,  71 
N.  W.  482,  38  li.  B.  A.  086.  67  Am.  St  Bep. 
455 — are  not  In  point  As  was  said  in  Wln- 
scott  v.  Railroad,  supra,  we  are  not  dealing 
with  a  case  where  the  plaintiff,  traveling  on 
a  way  prepared  only  for  travel  and  Intended 
to  be  used  for  no  other  purpose,  Is  injured  on 
account  of  another  use  be  makes  of  the  place, 
but  with  an  Instance  where  the  plaintiff  Is 
Injured  while  using  the  place  for  the  very 
purpose  for  which  it  was  Intended  and  pre- 
pared. Plaintiff's  bnelness  was  that  of  wait- 
ing. In  a  place  provided  by  defendant  for 
that  particular  use,  and  it  was  not  to  be  ex- 
pected that  be  would  stand  in  one  particular 
^t  for  fear  of  moving,  or  that  he  would  re- 
gard every  object  on  the  platform  that  offer- 
ed some  means  of  rest  or  relaxation  as  being 
loaded  with  concealed  danger.  He  bad  a 
right  to  assume  that  a  truck  loaded  with 
freight  was  not  a  bair-trigger  trap  that 
would  go  off  and  kill  or  maim  him  If  he  but 
casually  touched  or  leaned  against  It  The 
evidence  of  plaintiff  tends  to  show  that  a 
n^llgent  breach  by  defendant  of  Its  duty  to 
exercise  proper  care  to  maintain  the  station 
platform  in  a  reasonably  safe  condition  was 
the  proximate  cause  of  his  Injury.  The  de- 
murrer to  tbe  evidence  was  properly  over- 
ruled. 

The  objection  ui^ced  against  an  instruction 
given  at  fbe  request  of  plaintiff  Is  not  wen 
takm. 

The  Judgment  Is  affirmed. 

TBIMBIiBk      concurs.   BDLISON,  P. 
dissents. 

SMITH  V.  DEI/ANO  et  aL   (No.  11,069.) 

(Kansas  City  Court  of  Appeals.  MltBoori. 
May  4,  1914.) 

1.  APPBAZ.  and  EBROB  (8  440*)— JaDOUBITT— 
AHBNOlClinT  Afteb  Apfeax. 

In  view  of  Bev.  St.  1909,  1 1801,  providing 
that  after  final  jadgment  the  court  may  amend, 
in  affirmance  of  the  judgment,  any  record,  entry, 
or  return,  by  adding  or  Btriking  a  party,  or  cor- 
recting a  mistake  in  the  name  of  a  par^,  or  in 
any  other  respect  and  the  judgment  shall  not 
be  annulled  therefor,  the  trial  court  may  order 
its  records  amended  from  pri^r  data,  so  that  it 
could,  after  appeal  and  the  filing  of  the  tran- 
script In  the  Court  of  Apiwals,  In  an  action 


agalnat  ^  receivers  of  a  railroad  company, 
amend  the  Jadgment  (or  plaintUL  which  was 
entered  i^ainit  defmdants  indirfdaally,  m  bm 
to  make  it  run  against  them  as  receivers,  and 

require  the  amount  awarded  to  t>e  satiBfied  ont 
of  the  property  in  defendant's  hands  as  sach.  i 
[Ed.  Mote.— Fco-  other  cases,  see  Appeal  and  I 
Error,  Cent  Dig.  H  2186^1;  Dec.  Dig.  f 
44m.*j 

2.  Gabriebs  (f  818*)~PAS8XNasBs— Aonons 

FOB  ASSATTI/r— StTFFIOIENCT  OP  BVIOENCB. 
Evidence  in  an  action  against  receivers  of 
a  railroad  company  for  assault  by  an  employ^ 
upon  a  passenger  keM  to  sustain  a  finding  for 
plaintiff. 

lEd.  Note.— X*or  other  cases,  see  Carriers, 
Cent.  Dig.  it  1270,  1307rl3l4;  Dec.  Dig.  1 
818.*] 

3.  Gabbibbs  (I  819*)— Pkbsonai,  Ihjdbies— 
Excessive  Dahaoes. 

Evidence  in  a  railroad  passenger's  action 
for  personal  injuries  caused  by  an  assault  by 
the  porter  keld  not  to  show  that  an  award  <2 
$500  actual  damages  and  $500  punitive  damages 
was  ezcessive. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  1338-1345 ;  Dec.  Dig.  |  319.»j 

Appeal  from  Circuit  Court,  Bay  Comity; 
Frank  P.  Divllblss,  Judge. 

Action  by  Turner  El.  Smith  against  Fred- 
eric A.  Delano  and  others.  From  a  Jti<te- 
ment  for  plaintiff,  d^ndanta  appeaL  Af- 
firmed. 

Lavelocft  &  Klrkpatrldc.  of  Rldimond,  and 
J.  L.  Minnis,  of  St  Louis,  for  appellanta. 
Hamilton  &  Hemdon,  ot  Kansas  City,  Cor  n- 

spondent . 

ELLISON,  P.  J.  PlalntUTs  action  is  based 
on  an  assault  and  battery  by  one  of  defend- 
ant's servants.  The  Judgment  In  the  trial 
court  was  for  plaintiff. 

[1]  It  appears  that  the  Widmab  Ballwar 
Company  was  in  possession  and  was  being 
operated  by  tbe  three  defendants  as  reo^v- 
ers.  and  that,  as  audi,  tbey  operated  tbe  road 
as  an  ordinary  common  carrier  of  passengers. 
Tbe  judgment  for  plalntltt  was  entered  as 
Ibougb  rendered  against  tbe  defendants  In- 
dividually, and  this  seems  not  to  have  been 
discovered  until  after  defendants'  appeal  to 
this  conrt  had  been  taken  and  the  transcript 
filed  here.    When  discovered,  plaintiff  filed 
a  motion  in  tbe  trial  court  for  an  entry  of 
a  proper  judgment  against  defendants  tn 
their  capacity  as  receivers,  and  that  tbe 
amount  thereof  be  satisfied  out  of  the  prop- 
erty of  the   railway   corporation   in  their  ! 
hands  as  receivers.   Proctor  v.  Hallway  Co^  I 
42  Mo.  App.  124.    This  motion,  after  doe  | 
hearing,  was  sustained.  After  dting  author-  j 
ity  on  the  proposition  that  receivers  of  a  I 
corporation  cannot  be  "sued  indivtduftUy  ft»r  I 
acts  done  officially,  and  that  personal  Jodg-  j 
ments,  where  sued  as  receivers,  are  unen- 
forceable," defendant  se^s  to  hold  plaintiff  j 
to  the  record  of  ti^B  Judgment  before  tbe  I 
change  made  by  the  ntmc  pro  tone  wder. 
It  la  Insisted  tbat  tbe  corrected  record  <tf  tbe 
judgment  could  not  be  made  after  an  appeal 
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iMd  beai  takeo  and  the  transcript  of  Qw  rec- 
ord filed  In  the  appellate  court 

We  think  this  la  an  erroneous  view.  It  la 
true  that,  after  an  appeal  is  taken,  Jurisdic- 
tion of  the  cause  la  transferred  with  the  ap- 
peal to  the  appellate  court:  but  the  trial 
court  BtlU  retains  Jurisdiction  over  its  rec- 
ords and  may  order  them  amended  from 
proper  data.  Section  1851,  B.  S.  1909;  De 
Ealb  Co.  T.  Hlxon,  44  Mo.  841;  Boss  v.  Bail- 
way  Co.,  141  Mo.  390,  88  3.  W.  926,  42  S.  W. 
967,  and  cases  cited ;  Reed  r.  Bright,  232  Mo. 
399,  41S,  134  S.  W.  6S3;  Jackson  t.  Fulton, 
87  Mo.  App.  228.  We  therefore  have  conclud- 
ed that  defendants'  objection  to  the  Judgment 
as  last  entered,  indnding  that  part  of  the 
objection  that  it  was  error  to  include  in  the 
amendment  the  direction  to  make  the  money 
out  of  assets  and  property  of  the  corporation 
In  defendants'  hands,  should  be  overruled. 

[2, 3]  The  only  other  complaint  Is  that  the 
verdict  is  against  the  weight  of  the  evidence, 
and  that  It  is  axcesalve.  and  thereby  disclos- 
es pasidon  and  prejudice  on  part  of  the  Jury. 
The  evidence  in  behalf  of  plaintiff,  In  view 
of  the  verdict  in  his  favor,  must  be  accepted 
as  abowlng  the  facts  in  the  case.  From  this 
evldoice  it  appears  that  plaintiff  had  pur- 
chased a  ticket  on  defendant's  road  at  the 
ticket  office  in  Kansas  City,  and  had  showed 
it  to  the  gatekeeper,  who  passed  him  out  to 
the  tracks  at  the  station  to  get  upon  his  train. 
He  saw  a  negro  porter  standing  at  the  en- 
trance of  the  steps  to  one  of  the  chair  cars  in 
the  train,  and  asked  him  if  there  was  a  smok- 
ing car  towards  the  front  end.  To  this  in- 
qniiy  he  rec^ved  an  insulting  answer  in  tone 
and  manner.  Plaintiff  got  upon  the  plat^ 
form  between  the  smoker  and  cllalr  car, 
Baw  the  smoker  was  pretty  well  filled,  and 
turned  towards  the  chair  car.  Then  some  re- 
quest was  made  by  the  porter  to  see  plain- 
tiff's ticket,  which  he,  being  up  on  the  plat- 
form, refused  to  show  to  the  porter,  but  did 
show  to  a  brakeman.  When  he  descended 
from  the  car,  and  started  away  to  another 
car,  more  words  followed,  when  the  porter 
called  him  a  vile  name  and  started  after 
him.  Plaintiff  threw  his  grip  forward  and 
at  the  approaching  negro  In  defense  of  his 
threatened  assault  A  fight  ensued  amid  a 
crowd  of  onlookers,  which  resulted  in  some 
iDjvij  to  both.  Plaintiff  was  knocked  down 
and  rec^ved  several  bruises.  Elnally  the 
iiegro  "ran  for  a  policeman"  and  the  affair 
ended. 

Accepting  plaintifTs  version  of  the  matter, 
as  we  must,  it  Is  manifest  that  no  other  ver- 
dict coQld  have  been  rendered  than  one  In 
his  favor.  The  question  of  prejudice  Is  but 
■  part  of  the  point  made  as  to  excessive 
amonnt  of  the  damages,  $G00  actual  and  $500 
ponltive.  These  amoants  seem  reasonable 
enough,  they  have  met  the  approval  of  the 
Wal  Jndge,  and  we  would  not  be  Justified  in 
redudi^  them.  The  punitive  sum  might  have 
been  matotaBy  more  without  passing  b^nd 


reason.  The  actual  damage  la  jitstlfled  on 
the  ground  that  plaintiff  was  hurt,  tt^ngh 
not  permanently,  yet  severely,  and  the  evi- 
dence showed  he  suffered  from  the  nervona 
shock  resulting  from  the  encounter. 

On  the  whole  record,  there  is  no  ground 
for  our  Interferoice^  and  we  affirm  the  Judg- 
ment All  concor. 


STATE  V.  JOHNSON.    (No.  11,076.) 

(Kansas  City  Court  of  Appeala.  Hitsoori. 

May  4,  1014.) 

1.  Cbiminai.  Law  (i  1106*)  —  Appbai^Dis- 

1US8AL— DbLAT  XH  FIUNQ  TBARBOaiPT. 

Where  an  appeal  in  a  criminal  case  oper* 
ates  as  a  stay  proceedings,  and  the  duty  <^ 
making  and  filing  the  transcript  with  die  cierit 
of  the  Sopreme  Oonrt  devolves  on  the  cleA  of 
the  circuit  court  under  the  express  provisions 
of  Bev.  St  1909,  |  6308,  tOs  delay  in  perform- 
ing this  duty  is  not  ground  for  mBmissing  the 
appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2880-2882;  Dee.  Dig.  | 
110&*] 

2.  COUBTS  (I  231*)— COUBTS  OF  APPBALS-^U- 
BISDIOTION— CoNSTITnnoNAI.  QUESTIONS. 

The  constitutionality  of  the  local  option 
law  is  no  longer  an  open  qoestlon,  and  appeals 
from  convictions  thereunder  are  within  the  ju- 
risdicdon  of  the  Courts  of  ikApeals,  notwith- 
standing an  attutk  on  the  valiofty  of  the  8tat< 
ute. 

[Ed.  Note.— -For  other  cases,  see  Courts,  Cent 
Dig.  U  487,  491,  644,  646-648.  660,  652-659, 
661;  Dec.  Dig.  {  231.*] 

8.  Intozioatino  Liquobs  (i  88*)— LooAL  Op- 
tion Bucnon— Noraoa  or  Blbotion. 

Under  Bev.  St  1909^  I  7288,  relative  to 
local  option  elections,  which  prescribes  the 
qualifications  of  voters,  and  section  7240,  rela- 
tive to  the  publication  of  the  notice  of  election, 
the  notice  of  election  need  not  be  addressed  to 
the  qualified  voters,  and  an  election  was  not  af- 
fect^ by  the  failure  to  address  the  notice  to 
them;  the  statutes  not  so  providing,  and  the 
general  public,  including  qualified  voters,  being 
interested  in  soeh  elections. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  40,  41 ;  Dec.  Dig.  {  88*] 

4.  INTOXICATIKO  LlQUOBS  (|  288*)~CBIiaNAL 
PbOBXCUTIONS— SirFFICIENOT   OT  EVIDBNCB. 

On  a  trial  for  violating  the  local  option 
law,  evidence  heU  sufficient  to  take  the  case  to 
the  Jnry,  and  hence  a  demurrer  to  the  evidence 
was  properly  overruled. 

tEd.  Note.— For  other  cases,  see  Intoxicating 
U^uors,  Cent  Dig.  |S  324-380;   Dec.  Dig.  | 

5.  CanoMAi.  Law  ({  868*)  —  Bvidbetcb  — 
Hbabsat. 

On  the  trial  of  a  restaurant  proprietor  for 
violating  tiie  local  option  law,  testimony  that 
the  prosecnting  witness,  while  in  the  restaurant, 
but  not  in  the  bearing  of  defendant  said  he  had 
bought  or  was  going  to  buy  some  whisky  from 
defendant  was  not  a  part  of  the  rea  gestte,  but 
pure  hearsay,  and  should  have  been  excluded. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ff  806.  812,  814,  815.  821; 
Dec.  Dig.  t  868.*] 

Appeal  from  Circuit  Court,  Sullivan  Goon- 
ty;  Fred  Lamb,  Judge. 
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G.  W.  JTobnson  was  coavicted  of  Tlolat- 
Ing  the  local  option  law,  and  he  aroeala. 
Reversed  and  remanded. 

W.  H.  Chllders  and  John  W.  Clapp.  both 
of  Milan,  and  Earl  F.  Nelson,  of  Jefferson 
City,  for  appellant  J.  M.  Wattenbarger, 
Pros.  Atty.,  of  Milan,  fox  the  State. 

JOHNSON,  J.  [1]  Defendant  appealed 
from  a  conviction  In  the  drcnlt  court  of  Sul- 
livan county  for  a  violation  of  the  local  op- 
tion law.  A  motion  to  dlsmtos  the  appeal 
was  filed  by  respondent  and  overruled,  but 
the  point  sfiU  la  urged,  and  we  are  cited  to 
State  V.  Dempsey,  168  Mo.  -App.  298,  163  8. 
W.  1064,  as  sustaining  It  In  that  case  the 
aroeal  did  not  operate  as  a  stay  of  proceed- 
lUffs,  and  we  held  ISiat  section  5809,  Bev. 
Stat  1900,  applied,  and  Imposed  on  the  ap- 
pellant flie  duty  of  filing  the  transcript  In 
proper  time.  In  this  case,  as  shown  by  the 
record,  the  appeal  operated  as  a  stay  of  pro- 
ceedings, and,  under  section  6308  of  the  stat- 
utes^ the  duty  of  making  out  and  filing  the 
transcript  devolved  on  the  derk  of  the  dr- 
cuU  court  The  motlcai  to  found  to  relate 
to  a  negligent  performance  of  that  duty  for 
which  the  appellant  should  not  be  held  ac- 
countable, and  was  properly  overruled. 

[>]  XTouns^  for  defendant  assail  the  local 
option  law  on  the  ground  that  It  Is  unconstl- 
ttttlonaL  A  similar  attack  moved  us  to 
transfer  the  case  of  State  v.  Campbell,  214 
Mo.  362,  113  S.  W.  1081,  to  the  Supreme 
'Court,  but  that  court  refused  to  take  Juris- 
'  diction,  and  retransferred  the  oue,  saying 
the  constitutionality  of  the  local  option  law 
no  longer  may  be  conrtdered  an  open  ques- 
tion. Following  that  decision,  we  hold  the 
point  Is  without  merit,  and  cannot  be  con- 
sidered as  affecting  our  Jurisdiction  over 
this  case. 

The  record  discloses  that  the  local  option 
law  had  beea  legally  adopted  in  Sullivan 
county  long  before  the  date  of  the  alleged 
offense. 

[S]  Objection  is  offered  to  the  published 
notice  of  the  election,  on  the  ground  of  Its 
failure  to  state  that  it  was  addressed  to  the 
qualified  voters  of  the  county.  The  title  of 
the  notice  was  "Notice  of  Local  Option 
Election,"  and,  beginning  with  the  recital 
that  it  was  a  notice  of  special  election  "to 
be  held  under  the  provisions  of  article  8  of 
chapter  22  of  the  Revised  Statutes  of  Mis- 
souri 1899,  commonly  known  as  the  local 
option  law,  to  determine  whether  or  not 
^irituous  and  Intoxicating  liquors,  Including 
wine  and  beer,  shall  be  sold  within  the  lim- 
its ot  Sullivan  county.  In  the  state  of  Mis- 
souri," proceeded  to  give  the  record  history 
of  the  proceedlDgs,  and  ended  with  the  or- 
der of  the  court  for  holding  an  election.  De- 
foidant  argued  that  a  notice,  to  be  effective, 
must  be  directed  to  the  person,  persons,  or 
class  of  persons  intended  to  be  notified  (29 
Cyc.  1118;  Watson  ?.  Walker,  23  N.  H.  471), 


and  that  the  statutes  (7288  and  7240.  Rev. 

Stat  1909)  omtemphite  t3iat  the  notice  shall 
be  addressed  to.  th«  persons  qnaUfled  to 
vote  at  the  electhm.  The  statutes  do  not  say 
so  In  express  terms,  nor  do  we  think  snch 
restricted  meaning  should  be  read  into  them 
by  Implication.  The  gweral  public — L  &. 
all  classes  of  citizens,  Indudlnf  quallfled  rot- 
rars— are  Interested  In  snch  elections,  and 
the  law  Intends  that  the  nottce  shall  be  for 
the  Information  of  all,  and  not  for  that  of 
any  parUcuIar  class.  The  obJectl(Hi  to  the 
suffldmcy  of  tb%  notice  Is  not  well  ground- 
ed. 

[4]  Defendant  was  the  proioletor  of  a 
restaurant,  and  had  procured  a  license  from 
the  federal  authorltleB  to  sell  Intoxicating 
liquors.  The  iwosecntlng  witness  stated  that 
he  and  a  companion  bad  breakfast  In  the 
restaurant  on  the  morning  In  question,  and 
that  before  leaving  the  place  he  pnrchaeed 
three  pints  of  whisky  from  d^oidant,  for 
which  he  paid  f2.2Bi  Defendant  denied  mak- 
ing tbe  sale,  and  gave  testimony  wUch,  if 
believed,  would  lead  to  the  conclusion  t3iat 
the  accnsatlon  against  him  was  prompted  by 
hatred '  or  malice.  The  testimony  of  the 
prosecuting  witness  was  not  self-contradic- 
tory nor  Inherently  weak,  and,  standing  alone, 
was  of  sufBdent  probative  force  to  overcome 
the  presumption  of  innocence.  Neither  the 
trial  Judge  nor  fbe  Jury  were  bound  to  be- 
lieve defendant,  dther  as  to  his  denial  of 
the  sale  or  his  counter  attack  on  the  credi- 
bility of  the  accuser.  Hie  court  did  not  err 
in  overruling  the  deoaurrer  to  the  evidence. 

[I]  The  companion  of  the  prosecuting  wit- 
ness Introduced  by  defendant  testified  that 
he  did  not  see  or  know  of  any  sale  of  liquor 
being  made  at  the  tlm&  On  cross-examina- 
tion, he  was  allowed  to  stat^  over  the  ob- 
jection of  defendant,  that  the  prosecuting 
witness,  out  of  the  hearing  of  defendant, 
said  he  had  bought  or  was  going  to  buy  some 
whisky  from  defendant  Such  evidence  was 
pure  hearsay,  and  should  have  been  exclud- 
ed. Whether  such  conversation  occurred  in 
or  outside  the  restaurant,,  or  before  or  after 
the  alleged  sale.  Is  immaterial  Not  occur- 
ring in  the  presence  or  hearing  of  the  defend- 
ant, it  was  not  a  part  of  the  res  gests 
(State  V.  Pollard,  174  Mo.  616,  74  S.  W.  969), 
but  was  res  inter  alios  (Commonwealth  t. 
Harwood,  4  Gray  [Mass.]  41,  64  Am.  Dec. 
49),  and  its  admission  was  highly  prejudicial 
to  defendant 

Further,  we  think  the  court  erred  In  not 
sustaining  the  objection  of  defendant  to  cer- 
tain improper  remarks  in  the  argument  of 
the  prosecuting  attorney  to  the  Jury,  bnt, 
since  the  judgment  must  be  reversed  for  the 
error  Just  discussed,  we  do  not  deem  It  nec- 
essary to  do  more  than  admonish  the  prose- 
cuting attorney  to  refrain  from  r^ieatlng 
such  remarks  at  a  subsequent  triaL 

The  Judgment  is  reversed,  and  the  caoae 
remanded.   All  concur. 
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MINOB  T.  WOODWABD  «t  iL   (No.  11,002.) 

(Kansu  City  Court  of  Appeals.  Mlasoori. 
May  4,  1»14.) 

1.  Afpeax.  asd  Erbob  ({  882*)— Questions 

REVIBWABZX— RUUNOS  ON  Etidbncd— AB- 

BBRCB  or  FAon. 

A  party,  procuring  by  his  objection  the  ex- 
clusion of  competent  evidence  proTing  a  fact, 
cannot  on  app^  complain  of  the  insuffideccy 
of  the  erldenoe  itei&nA  without  objection  to 
e«tabliah  the  fact 

[Ed.  Note.— For  other  caaeB,  an  Appeal  and 
Error.  Gent  Dig.  H  8691-S»0;  Dee.  Dig.  I 
882.*] 

2.  Bonds  (i  62*)— Orioinai.  Agbeekent  to 
Pbbfobm  Obijgations  or  Leasb— Extent 
or  Liability. 

A  lease  of  a  bollding  to  a  oorpoiatlon  boond 
the  corporation  at  the  end  of  the  term  to  pay 
the  lessor  the  reasonable  cost  of  cbanginc  a 
floor  to  the  street  grade,  but  not  in  excess  of 
(2,600.  Subeequentty  indiridoals  executed  a 
bond  admowtedging  themBelves  indebted  to  the 
lessor  hi  the  sum  ot  |2,500  on  condition  that,  it 
the  lessee  complied  with  the  lease,  the  bond 
should  be  void,  otherwise  to  remain  in  effect 
This  bond  was  executed  in  consideration  of  the 
lessor  releasing  her  lien  on  proper^  in  the 
leased  building.  Beld,  that  the  bond  was  an 
ori^nal  agreement  ot  tiie  individuals  to  pay 
the  lessor  the  reawmable  cost  of  i^acing  the 
floor  of  the  building  on  the  street  grade,  not 
to  exceed  |2JS00,  and  the  mere  fact  that  the 
lessor  changed  only  a  part  of  the  floor  at  a 
cost  of  $2,60O  did  not  release  tiw  indivldnals 
ftom  thtdr  liability  to  pay  ^2,500. 

(Ed,  NQto.r-For  other  cases,  see  Bonds,  Cent 
Dig.  H  08-72;  D«b  Dig.  S  62.*] 

3.  PBXIfOZPAX.  AND  SUBBTT  <|  1^*>— LlABIL- 

m  or  Sttbett. 

A  surety,  who  binds  himself  in  terms  as 
a  principal  in  the  obligattw,  therelv  waives 
the  rights  of  a  surety,  and  is  liable  as  a  prin* 
cipal,  and  may  not  set  up  a  defense  arising 
out  of  the  relation  of  principal  and  surety. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  D>lg.  H  300,  SOI;  Dee.  Dig. 
I  142.*] 

4.  EsTOPFEt.  (I  22*)— Recitals  in  Bond. 

Parties  who  sign  a  bond  conditioned  on  a 
lessee  performing  the  obligations  Imposed  by 
the  lease  are  estopped  from  denying  the  facts 
recited  in  the  bond  as  to  the  terms  and  obliga- 
tions of  the  lease. 

[EML  Mote. — For  other  cases,  see  Estoppel, 
Cent  Dig.  SS  27-61;  Dec  Dig.  S  22.*] 

5.  Bonos  (|  117*)— Obiginal  Obuqation— 
CORDmON  Pkeoedbnt. 

Where  a  lease  of  a  bnilding  to  a  corpora- 
tion bound  the  corporation  to  pay  the  cost  of 
changing  a  floor  to  street  grade,  not  to  exceed 
^500,  and  thereafter  for  a  valuable  consid- 
eration individuals  executed  a  bond  reciting 
the  obligations  imposed  by  the  lease,  and  agreed 
to  save  the  lessor  harmless  by  reason  of  any 
breach  of  the  conditions  of  the  lease,  the  lia- 
bility of  the  individnais  on  the  bond  was  not 
conditioned  on  the  lessor  first  changing  the  floor 
to  street  grade,  but  the  lessor  could  recover 
thereon  on  the  lessee  failing  to  perform. 

[Ed.  Mote.— For  other  cases,  see  Bonds,  Cent 
Dig.  II  130,  196 ;  Dec  Dig.  |  117.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  O.  Thomas,  Judge. 

Action  by  Laura  B.  Minor  against  O.  D. 
Woodward  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  Afllrmed. 


Ghag.  A.  Lonnls,  of  EaAsfts  GUy,  for  ap- 
peUftnts.  Scarritt,  Scarrltt,  Jonea  A  Miller, 
of  Kansas  City,  for  Fespottdfflat 

TRIMBLE.  J.  Suit  upon  a  bond  In  the 
sum  of  $2,500,  executed  by  defendants  to 
plaintUT  on  May  3,  1906.  In  the  circuit  court 
platutifl  <^talned  judgmoit  for  tbe  fall 
amount  of  said  bond,  and  dsfuxlants  ap- 
pealed. 

The  bond  and  the  reason  for  defendants 
giving  It  originated  in  this  wise:  In  November. 
1904,  the  plaintiff,  Mrs.  Laara  B.  Minor,  was 
preparing  to  erect  a  three-atory  business 
bulldli%  with  basemrat  thereunder,  at  the 
southeast  comer  of  Tenth  and  McOee  streets 
in  Kansas  City,  Mo.  The  building  was  to 
face  McGee  street  (which  ran  north  and 
south),  and  was  to  run  bade  east  along  the 
south  side  of  Tenth  street  The  front  en- 
trance and  first  floor  were  to  be  on  a  level 
with  the  grade  of  McGee  street  A  corpora- 
tion, known  as  the  I.  W.  Dumm  Publishing 
Company,  and  certain  Individuals  connected 
therewith,  Mr.  Dumm,  Mr.  Clark,  and  Mr 
Horn,  were  engaged  at  that  time  In  pnbllsti- 
Ing  a  newspaper,  and  desired  to  rent  suitable 
quarters  for  the  company,  and  therefore  pro- 
posed to  Mrs.  Minor  that  she  leaso  the  build- 
ing, pn^tosed  to  be  erected,  to  it  The  nature 
of  Its  busbtesB,  however,  did  not  require  the 
ground,  floor  and  entrance  to  be  on  the  grade 
of  McGee  street,  and  did  require  that  said 
groimd  floor  should  be  three  feet  above  said 
grade,  as  that  would  give  more  height  and 
light  and  air  to  the  basement  Mrs.  Minor 
did  not  care  to  erect  a  bnilding  with  Its 
ground  floor  so  much  above  the  grade  of  the 
principal  street  on  which  It  was  located, 
thereby  making  the  building  suitable  for  a 
particular  business  only,  unless  she  was  sure 
of  a  long-time  rental  well  secured,  or  would' 
be  reimbursed  for  the  expense  necessary  In 
changing  the  ground  floor  and  ^nt  oitrance 
back  to  the  grade  of  McG«»  street  The  pub- 
lishing company,  and  the  men  named  as  con- 
nected therewith,  agreed  to  these  tains,  and 
thereupon,  on  November  12,  1904.  a  lease 
was  executed  by  Mrs.  Minor,  as  first  party, 
to  the  I.  W.  Dumm  Publishing  Company,  and 
said  individuals,  as  second  parties,  for  a  term 
beginniiv  April  1,  IBOS,  and  endli^  March  31, 
1910.  She  agreed  therein  to  erect  and  com- 
plete the  building  as  bo<»  as  practicable,  and 
to  raise  the  ground  floor  and  diange  the  plans 
of  the  outside  walls  and  front  so  that  said 
floor  would  be  three  feet  above  the  normal 
grade.  PermlBston  was  ^ven  to  sublet  said 
building.  And  the  seomd  parties  agreed  that 
"If  this  lease  Is  not  renewed  at  the  end  of 
the  first  term  hereof  as  hereinbefore  provid- 
ed, or  in  case  this  lease  Is  terminated  or  pos* 
session  of  the  leased  premises  taken  by  the 
party  ot  the  first  part  or  her  r^wesaitatives 
for  any  caus^  except  total  destruction  by 
fire,  prior  to  April  1,  VblQ,  then  second  par- 
,  ties  will  pay  the  first  parties  or  her  legal  rep- 
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xeaentfttlTM  th«  reasonable  coat  of  pladng 
the  first  floor  of  said  buUdtng  upon  the  nor- 
mal or  street  grade  thereof  inclndlng  the 
cost  of  changing  the  outside  walls  and  front 
of  said  tmlldlng,  so  as  to  make  the  same 
complete  and  workmanlike  and- to  conform  to 
the  change  In  the  elevation  of  the  floor ;  pro- 
vided, however,  that  If  the  first  par^  prior 
to  01  at  the  time  of  the  sorroader  of  the  pos- 
session of  said  premises  by  second  parties, 
shall  lease  said  prmlses  to  a  third  pari?  who 
will  not  require  the  elevation  of  said  first 
floor  to  be  lowered  to  the  normal  or  street 
grade  at  an  amraal  r^tal  satisfactory  to 
first  party,  then  the  first  party  wiU  waive  the 
claim  tot  making  snCh  dianges;  provided, 
that  In  no  event  shall  the  cost  of  making  snch 
changes  to  be  charged  against,  second  parties 
exceed  the  estimate  now  made  by  said  archi- 
tects, to  wit,  ¥2600.00."  The  lease  farther 
provided  that:  "The  party  of  the  first  part 
shall  have  until  the  termination  of  this  lease 
a  lien  upon  all  the  erections,  improvements, 
machinery  and  flztores  of  second  parties  that 
may  during  the  term  of  this  lease  be  placed 
on  or  In  said  land  and  building,  to  secure  the 
payment  of  the  rent  and  the  performance  of 
the  stipulation  and  agreMuents  herein  con- 
tained." 

The  building  was  duly  erected,  and  the 
publishing  company  entered  and  took  posses- 
sion under  lia  lease,  and  the  printing  presses 
and  other  machinery  and  personal  property 
placed  therein  by  it  became  subject  to  ,Bfrs. 
Bflnor's  lien  for  the  rent  and  for  the  perform- 
ance of  the  other  terms  of  the  lease.  Just 
how  long  the  publishing  company  continued 
therein  and  to  pay  rent  is  not  known.  Plain- 
tUT  attempted  to  prove  that  it  continued  in 
business  only  about  a  year  and  a  half,  and 
^t  then  Mr.  Woodward,  one  of  the  defend- 
ants, came  Into  control  of  the  business  and 
began  paying  the  rent  on  the  building.  De- 
fendants objected  to  this  as  being  Immate- 
rial, and  thrir  objection  was  sustained. 
Plaintiff  then  offered  to  show  that,  at  the 
time  the'  bond  herein  sued  on  was  executed 
by  the  defendants  to  plaintiff,  Mr.  Woodward 
was  in  charge  of  the  business,  paid  the  rent 
on  the  building,  and  that  the  bond  in  suit 
was  accepted  at  bis  request  Defendants  ob- 
jected to  this,  and  were  again  sustained. 

[1]  Notwithstanding  these  adverse  rulings 
of  the  courf,  there  is  enough  in  the  record  to 
6how  that  Dumm,  the  president  of  the  com- 
pany, and  Horn  left  the  country  and  that  In 
some  way,  either  through  financial  em- 
barrassment or  otherwise,  the  publishing  com- 
pany fell  into  the  hands  of  Mr.  Woodward, 
end  that  thereafter  he.  Woodward,  paid  the 
rent.  The  defendants  are  in  no  position  to 
assert  or  complain  that  the  evidence  is  not 
definite  enoagh  to  show  a  formal  legal  trans- 
fer, snfilclent  to  pass  title  of  the  assets  of  the 
publishing  company,  or  of  the  lease  to  the 
defendants  and  their  assodatea,  because  they, 
by  objecting  to  such  showing,  succeeded  in 
getting  the  trial  court  to  refuse  It  admission 


to  the  record.  But,  with  the  e:q>llelt  erl- 
denoe  on  these  points  excluded,  there  Is  still 
enough  In  tiw  record,  coupled  with  the  bond 
itself,  from  which  the  conclusion  can  be  rea- 
sonably drawn  that  the  defendants  were  giv- 
ing the  bond  for  themselves  and  In  their 
own  interest,  and  not  aa  mere  anretleB  for 
the  publishing  company. 

[t]  At  any  rate  on  May  3, 1903,  Just  1  year 
5  months  and  19  days  after  the  execution  of 
the  leas^  the  bond  In  question  was  execated. 
At  this  time  Mrs.  Minor  held  the  lease  on  the 
building  and  a  lien  on  an  "Optlmus"  printing 
press  therein  for  the  performance  of  all  the 
terms  of  the  lease.    The  defendants  were 
desirous  of  selling  this  printing  press,  and 
to  get  it  relewed  from  Mrs.  -  Minor's  lien, 
they  agreed  to  give  her  the  trand  in  question. 
The  terms  of  the  bond  are  as  follows :  "We, 
the  undersigned,  O.  D.  Woodward  and  Willis 
Wood,  of  Kansas  City,  Missouri,  do  hereby 
acknowledge  ourselves  Indebted  unto  Laura 
B.  Minor  In  the  sum  of  two  thousand  five 
hundred  dollars  (92,600.00),  for  the  payment 
of  which  well  and  truly  to  be  made,  we  here- 
by bind  ourselves,  our  successors,  executors, 
administrators  and  aiyiigns.    The  condition 
of  this  bond  is  such  that  whereas   •   ■  • 
[here  follows  a  statement  that  the  I.  W. 
Dumm  Publishing  Company  leased  the  prop- 
erty on  November  12»  1004];    •   •   •  and 
whereas,  it  is  provided  In  that  lease  *  •  • 
[here  follows  a  statement  that  the  front  aud 
outside  walls  were  to  be  changed  and  the 
Qoor  raised  three  feet  above  the  street 
grade] ;   •   *   •  and  whereas,  It  Is  further 
provided  in  said  lease  that  If  this  lease  is 
not  renewed  at  the  end  -of  the  flrsC  term 
thereof  as  hereinbefore  provided,  or  in  case 
this  lease  is  terminated  or  possession  of  the 
leased  premises  taken  by  the  party  of  the 
first  part  or  her  representatlvea  for  any 
cause  except  total  destruction  by  fire,  prior 
to  April  1st,  1910,  then  second  parties  will 
pay  first  party,  or  her  l^al  repres^tatlves, 
the  reasonable  cost  of  placing  the  first  floor 
of  said  building  upon  the  normal  or  street 
grade  thereof,  including  the  cost  of  changing 
the  outside  walls  and  front  of  said  building 
so  as  to  make  the  same  complete  and  woric- 
manlike  and  to  conform  to  the  change  in  the 
elevation  of  the  floor' ;  and  whereas,  said  I. 
W.  Dumm  Publishing  Company  In  order  to 
secure  the  performance  of  the  said  provi- 
sions of  the  said  lease  did  mortgage  or  con- 
vey unto  said  Laura  B.  Minor  one  Optlmus 
printing  press,  manufactured  for  It  by  tbe 
Bernhardt  Bros.  4  Splndler  Co.,  of  Chicago, 
and  wtiich  was  placed  in  the  building  on  the 
property,  aforesaid;  and  whereas,  the  first 
parties  desire  to  have  said  mortgage  rdeased 
so  that  said  press  may  be  sold  and  conveyed 
free  from  the  lien  of  said  mortgage;  and 
whereas,  said  Laura  B.  Minor  has  consented 
to  release  and  satisfy  said  mortgage  in  con- 
sideration of  this  bond:  Now,  therefore.  If 
the  said  first  party  shall  faittifolly  perform 
and  ke^  the  prorisiona  of  said  lease  in  n> 
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«l>ect  to  tkm  mktbm  ]wNfaibefi>ra  aet  fortii 
and  will  mt*  flie  Mid  Lftoni  B.  Minor  entire- 
ly hamdaw  ttr  zeuon  oC  anj  breach  itf  lucb 
coQditlonB  of  aald  leaae  Umu  tUa  ondertak- 
1ns  shall  be  null  and  void;  otherwlae  to  re- 
main In  full  force  and  effect  In  witness 
wbereof,  we  hare  bereonto  set  oar  hands 
and  seals  this  8rd  day  of  Uaj,  1906.  O.  D. 
Woodward.   [SeaL]    WUlls  Wood.  ISeaL]" 

The  pnbllahlng  ocnnpany  Is  not  a  party  to 
the  bond.  And  it  nowhere  says  It  Is  given 
as  surety  for  said  company.  XJvm  the  face 
of  the  bond  the  defendants  contract  as  prin- 
cipals, and  the  b<md  Is  giTen,  not  for  the 
benefit  vr  acccmiinodatlon  of  another,  but  for 
deCendants*  own  benefit  and  adTantage,  be- 
cause fliey  want  to  sell  the  printing  press 
free  from  Hra.  Hlnor'a  Uen.  The  nndertak- 
ins  and  agreonent  Is  not  to  pay  In  case  the 
lessees  named  In  the  lease  do  not  pay,  but 
the  condition  of  the  bond  la  that  If  tiiey, 
defendants,  shall  faithfully  perform  and 
keep  the  prorislonB  of  said-leas^  then  the 
undertaking  is  to  be  null  and  Toid.  The  pro- 
Tlflions  of  said  lease  were:  First,  to  pay 
rent;  second,  to  pay  to  the  extent  of  $2,600 
for  changing  the  ground  floor  fnmt  and 
walls  if  the  lease  was  not  ruiewed  and  plain- 
tiif  could  not  rent  the  btUlding  with  the  floor 
aboTe  the  street  lereL  The  defendants  per^ 
formed  the  flrst-mentioned  provision  by  pay- 
ing the  rent  At  the  end  of  the  term  provid- 
ed in  the  lease,  March  31,  1910,  Mrs.  Minor 
could  not  lease  the  building  with  the  floor  as 
it  was.  Mr.  Woodward,  at  the  time  he  paid 
the  last  month's  rent,  demanded  a  release 
from  farther  obligation,  but  this  was  refas- 
ed,  and  demand  was  made  that  the  expense 
of  chant^g  the  floor  be  paid  according  to 
the  terms  of  the  bond.  Mrs.  Minor,  having 
taken  possession  of  the  building  at  the  end 
of  the  leasehold  term,  was  unable  to  find  a 
tenant  who  would  rent  the  building  with  the 
floor  thus  raised,  and,  after  demanding  of  de- 
fendants that  they  bear  the  expense  of  chang- 
ing it  in  accordance  vrtth  th^  bond,  she  tiad 
the  floor  changed. 

Owing  to  the  great  increase  in  the  price  of 
labor  and  materials  between  1904  and  1910, 
it  was  found  in  1910  that  the  cost  of  lower- 
ing the  whole  first  floor  to  the  McGee  street 
level  would  greatly  exceed  the  amount  esti- 
mated therefor  in  1904..  The  plaintiti,  there- 
fore, did  not  lower  the  entire  floor  from  the 
front  on  McGee  street  back  to  the  end  of  the 
building.  To  have  done  so  would  have  cost  a 
very  large  sum,  much  In  excess  of  what  she 
did  do.  Instead  of  lowering  the  entire  floor 
at  this  lai^  expense,  she  lowered  <mly  one- 
third  of  the  store  to  the  McGee  street  level, 
and  she  lowered  the  next  one-third  only  to 
the  grade  of  Tenth  street  at  that  part  and 
the  rear  one-third  was  left  as  It  was.  The 
evidence  clearly  showed  that  this  cost  much 
lest  than  to  lower  the  whole  floor,  but  the 
reasonable  cost  of  changing  the  floor,  even 
in  this  less  expensive  or  more  economical 
way,  coat  $8,829.24  or  iiearlv  tl,SOO  1m  «po«« 


of  the  boad  fftvm  »v  dfl/sndMtt.  That  Is, 
the  eroaiaa  of  changing  tba  floor  In  the  way 
plidntlfC  did  change  It  coat  more  than  the 
bond  tn  Question,  but  waa  stUI  much  cheaper 
than  U  «he  had  lowered  the  whole  floor,  in- 
stead of  only  one-third  all  of  the  way,  and 
another  third  only  part  of  the  way. 

The  defendants  offered  no  testimony,  ^e 
Jury  foimd  a  verdict  tor  plaintiff  for  the  full 
amount  cHE  the  bcmd,  $2,600,  and  Judgment 
was  rendered  thereon. 

It  la  the  contention  of  d^endants  that  ttiay 
are  in  the  position  of  mere  sureties  for  the 
publishing  company,  and  that  their  liability 
on  said  bond  is  therefore  strictissiml  Juris, 
of  the  strictest  right  or  law.  Ttuiv  posl- 
tl<m  is  dut  they  are  not  liable  for  any 
amount  thereon  unlesa  plaintiff  put  the  whole 
of  the  first  floor  down  to  the  McGee  street 
grade,  notwithstanding  the  fact  that  the  rea- 
sonable cost  of  lowering  It  aa  die  did  was 
leas  than  the  cost  of  towering  the  whole 
and  was  nune  than  the  anwnnt  of  the  bcmd. 
The  language  at  the  bond  its^  shows  that 
it  is  an  orlgliul  undertaking  of  defendants  to 
pay  Mra.  Minor  the  reasonable  cost  of  plao- 
tng  the  first  floor  of  said  building  upon  the 
street  grades  indndlng  the  cost  of  changing 
the  outside  walls  and  front  of  said  building 
to  conform  to  said  change,  if  the  lease  is 
not  renewed,  and  provided  she  cannot  rent  it 
with  the  floor  above  grade,  the  amount  to  be 
paid  by  them,  however,  not  to  exceed  $2,600. 

[3]  "Where  a  surety  binds  himself  in 
terms  as  a  principal  in  the  obligation  which 
he  signs,  he  will  be  held  as  principal,  and 
will  be  entitled  to  none  of  the  ri^ts  of  a 
surety.  There  is  no  rule  of  law  which  pro- 
hibits a  surety  from  waiving  the  right  which 
belongs  tO  him  as  such.  Such  a  waiver  has 
nothing  in  its^  offensive  to  the  policy  of 
the  law.  The  express  terms  of  the  obligation 
in  such  case  exclude  the  idea  of  suretyship, 
and  the  creditor  has  a  ri^t  to  avail  himself 
of  the  contract  his  vigilance  has  obtained." 
1  Brandt  on  Suretyship,  {  51. 

"A  surety  may  contract  as  'a  prindpal,* 
and  by  so  doing  will  renounce  the  right  of 
setting  up  a  defense  arising  oat  of  the  re- 
lation of  principal  and  surety."  PIcot  v.  Sig- 
niage,  22  Mo.  687;  McMiUan  v.  Parkell,  64 
Mo.  288 ;  Sprigg  v.  Bank,  10  Pet  257, 9  L.  Ed. 
416;  Derry  Bank  v.  Baldwin.  41  N.  H.  434; 
Menaugh  v.  Chandler.  69  Ind.  04. 

In  the  above  case  of  Pieot  v.  Slgnlago,  22 
Mo.  loc  cit  693,  our  Supreme  Court  said: 
"The  defendant  might  have  become  a  mere 
surety  to  the  contract  but  when  he  renounced 
that  character  and  expressly  bound  himself 
as  principal,  with  what  face  can  he  aft«- 
wards  insist  that  he  is  only  a  surety?" 

[4]  Parties  having  signed  a  bond  are  es- 
topped to  deaj  the  facts  recited  therein. 
Brown  v.  LIgon  (C.  C.)  92  Fed  851;  1 
Brandt  on  Suretyship,  {  52;  Monteith  v. 
Commonwealth,  15  Grat  (Va.)  172.  The 
mere  toct  that  defendants  bound  themselves 
to  pay  tt  the  lease  was  not  renewed,  and 
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Mrs.  SOnor  could  not  lease  flie  bnildlng  with 
the  floor  as  it  wa^  did  not  make  defendants 
BuretieB,  but  was  an  orl^nal  nndertalrliig 
on  their  part  that  if  the  spedfled  contingen- 
cies arose,  they  wonld  pay  her  tb»  reasonable 
cost  of  changing  the  floor,  walla,  and  front  to 
the  extent  of  92JS0O.  Academy  of  Mnslc  Oo. 
T.  Davidson,  86  TTIs.  129.  B5  N.  W.  172.  And 
on  the  strength  of  this  undertaking  on  th^r 
part  Mrs.  Minor  released  her  mortgage  on 
the  intntlDg  press,  and  allowed  defendants  to 
sell  it 

[B]  The  bond  does  not  reqnlre,  as  a  condi- 
tion precedent  to  her  right  to  be  paid  the 
reasmiable  cost  of  changing  the  floor,  that 
BIrs.  Minor  mnst  first  do  the  remodeling. 
Hie  lease  saya:  "If  this  lease  Is  not  re- 
newed at  the  end  of  the  first  term  thereof 
*  *  *  then  second  parties  will  pay  first 
par^  or  her  1^1  r^resentatlTe  the  reason- 
able cost  ot  placing  the  first  floor  of  said 
building  upon  the  normal  or  street  grade 
thereoi^  Including  the  cost  of  changing  tbe 
ontslde  widls,"  etc.  Tbe  bond  anotes  this 
dause,  and  says  ttiat  as  Mrs.  Minor  holds  a 
Hen  on  the  printing  press  to  secure  per- 
formance of  tbe  terms  of  the  lease  and  as 
they  want  to  get  rid  of  this  mortgage  and 
sell  the  press,  and  Mrs.  Minor  Is  willing  to 
release  "In  constderatlon  of  this  bond,'*  ttiere- 
fore  if  tlwy  save  Mra  Minor  entir^  harm- 
less from  loss  by  reason  of  any  breach  of 
snch  terms,  Oien  the  undertaking  was  to  be 
null.  Suppose  at  tbe  end  of  the  lease  no 
tenant  could  be  ftrand  who  wonld  take  the 
floor  as  it  was,  and  that  Mrs.  Minor  had  no 
funds  with  which  to  6hange  it,  would  defend- 
ants' obligation  under  the  terms  of  the  bond 
cease?  Unless  the  terms  of  the  bond  make 
the  ddng  of  tbB  work  a  condition  precedent 
to  a  ri^t  or  cause  of  action  thereon,  the 
obligee  In  the  bond  Is  not  required  to  do  it 
before  bringing  suit.  Farley  t.  Moran,  8  CaL 
Unr^.  Cas.  572,  81  Fac.  1S8. 

In  Fuller  Co.  t.  Doyle  (0.  G.)  87  FeA.  687, 
a  contractor,  Doyle,  agreed  to  erect  a  building 
for  plalntlll^  and  gave  bond  which  provided 
tliat  if  the  contractor  did  not  fulfill  tbe  con- 
tract, plalntUI  could  enter  upon  the  premises 
and  cause  the  work  to  be  completed.  The 
contractor  abandoned  the  work,  and  plaintiff 
finished  it  The  oonrt  hdd  that  plaintiff's 
cause  of  action  accrued  when  the  contractor 
abandoned  the  Job,  end  held,  further,  that 
the  variations  made  by  tbe  plaintiff  from  the 
original  plans  did  not  Invalidate  the  bond  or 
release  the  surety  because  its  UabUity  be- 
came fixed  when  the  contractor  abandoned 
the  contract  and  the  mere  fact  that  plain- 
tiff, In  doing  the  work  contracted  to  be  done, 
did  some  other  things  for  which  no  claim 
was  made  could  not  change  the  matter. 

In  the  case  at  bar,  while  the  cost  of  re- 
modeling the  building  was  $10,036,  yet  the 
cost  of  lowering  tiie  two-tblrds  of  tbe  floor 
that  was  lowered  (the  first  one-third  being 
lowered  the  full  three  feet  to  the  lev^  of 


McOee  street  and  tbe  iwzt  one-Uiird  not 
quite  so  low)  was  tept  Mparate  from  tbe 
other  ezpoose,  and  was  $3,829.24,  wUch  was 
sHll  more  than  the  bond.  Bo  mat  it  la  not 
seen  wberein  defendants  have  any  right  to 
complain  because  Mrs.  Minor  did  not  go  to 
still  farther  expense  and  lowar  the  remaining 
third  of  Uie  floor.  She  was  compelled  to  low- 
er  the  front  tbiiA  down  the  foil  tiiree  feet 
to  ttie  level  of  MeOee  street  and  the  next 
one  third  a  part  of  that  distance,  and  to 
confbrm  the  front  and  walla  to  aoA  change 
all  of  ^Ich  cost  leas  tiian  to  lowor  the  «ntite 
floor.  Hie  liability  of  defendants  became 
fixed  when  I3ie  lease  was  not  renewed  and 
no  new  tmant  was  found.  Mrs.  Minor  bad  a 
right  to  sue  then  for  the  reasonable  coat  ot 
lowering  the  fioor.  She  did  lower  two-tblrds 
of  it  and  in  doing  so  spoit  more  money  tiiaa 
the  bond  was  glvoi  for,  but  leaa  than  it 
wonld  haye  cost  to  lower  the  eatixe  floor. 
What  right  have  defendants  to  ctHuplaln  it 
she  did  not  lower  the  remaining  one-third  7 
Their  liability  was  fixed  before  ahe  lowered 
any  part  of  it  and  the  limit  of  tlie  amount 
they  obligated  tbemseives  to  pay  was  paaied 
in  doing  Uie  part  die  did. 

In  Spear  t.  Stacy,  26  V t  61,  tte  defudant 
gave  plaintiff  a  bond  to  complete  a  bottdinK 
but  failed  to  finish  it  The  lAalntlfl  broniht 
suit  and  it  appeared  that  some  of  the  work 
plaintiff  did  in  flnktrfng  tjie  bnildhv  waa  not 
done  until  afto:  the  instltntlai  ot  the  suit 
The  court  held  that  the  fl«i«h*iic  of  the 
building  was  not  a  condittoo  precedoit  to 
plaintiff's  recovery,  but  that  there  bad  been  a 
breadi  of  the  bond  when  dtfradant  Called  to 
complete  the  bnildlng,  and  that  plaintiff's 
canse  of  action  accrued  then.  The  same  doe- 
trine  la  held  in  Bamett  v.  Vranklin  OoDege^ 
10  Iild.  App.  lOB,  87  N.  B.  427. 

The  petition  la  not  drawn  upon  the  theo- 
ry that  the  doing  of  tbe  work  by  plaintiff 
in  lowering  the  fioor  Is  a  oonffitton  piecedari: 
to  her  right  to  recover  upcm  the  bond.  Ntf- 
thm  does  the  allegathm  that  she  lowered 
the  floor  and  exiiended  thereon,  in  doing  so, 
the  sum  of  $8,600,  irtiiCh  was  the  reasonable 
cost  of  doiog  the  wo^  conatttnte  a  pleading 
that  she  lowered  tbe  whole  floor  ao  aa  to 
make  proof  of  lowering  two4hirte  ttiereot  a 
variance  from  the  pleading  It  wlU  not  do  so 
unless  we  are  to  consider  the  -pteadlsg  wlOi 
as  much  or  n»HW  strictness  than  an  indict- 
ment nnder  the  cAA  common-law  procedure. 
The  auction  that  she  had  done  the  work 
was  a  proper,  though  perhapa  not  a  neces- 
sary, all^iatlim,  alnce  evidence  that  the 
wozk  was  done  and  of  its  cost  would  be  an 
excellent  showing  as  to  the  extent  and  rea- 
sonableness of  such  cost  There  was  nothing 
In  the  petition  limiting  the  plaintiff  to  a 
right  to  recover  upon  showing,  as  a  ocmdltlon 
precedent  that  she  had  lowered  the  whole 
floor  rather  than  a  part  of  it 

The  plaintiff  la  not  suing  for  work  ot  aa 
entirely  differmt  <^racter  from  that  wed- 
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fled  in  ttie  bond.  She  Is  anlng  for  the  very 
work  covered  by  It  She  is  entitled  to  recov- 
er. And  the  Judgment  shoald  be  afflrmed. 
It  Is  so  ordered. 


LOVE  T.  SCOTT.    (No.  10,885.) 
(KanBSs  City  Court  of  Appeals.  Missonrl. 
May  4.  1914.) 

1.  Evidence    (8    213*)  —  Anicuaxoiis  —  At- 
TKirPTED  Compromises. 

AdmissioDB  made  by  a  party  during  a  con- 
troversy with  the  adverse  party,  but  not  in  an 
effort  at  compromiae,  may  be  abown  against  the 
party,  though  proot  of  an  unsuccessral  attempt 
at  compromise  is  inadmissible. 

[Ed.  Notft— For  other  cases,  see  Evidence, 
Cent.  Dig.  If  746-751,  768;  Dec.  Dig.  {  218.*] 

2.  CBAITKL    MoBTQAQEfl     (f  240*)— AOBEB- 

1CENT8  TO  Sell  Befoei  Bbeach  or  Hobt- 
GAOE— Bights  or  Pabtieb. 

'Where  a  chattel  mortgagor,  before  oandi- 
tion  broben,  and  the  mortgagee  agreed  to  an 
Immediate  eale  of  the  mortgaged  chattels,  and 
in  consideration  of  receiviog  immediate  oay- 
menC,  the  mortgagee  agreed  to  release  the  cnat- 
tels  and  to  look  to  tb«  proceeds  for  his  secarity, 
and  a  third  person  was  appointed  to  make  the 
sale,  who  obtained  the  proceeds,  the  chattels 
were  reteased  from  the  mortgage,  and  the  mort- 
gagee could  look  only  to  the  proceeds,  and  tbe 
mortgagor,  purchasing  at  the  sale,  coold  dis- 
pose of  the  chattels  m  any  way  except  to  de- 
fraud the  mortgagee  holding  an  open  account 
and  other  creditors. 
[Sd.  Mote;— For  other  eases,  see  Chattel  Mort- 
Cent.  Dig.  U  605,  506:  Dec.  Dig.  I 


3.  Appeal  and  Ebbob  ^  1002*)— Tkbdict— 

c0kcxusiveneb8. 

A  verdict  on  conflicting  evidence,  rendered 
under  proper  instmetiona,  will  not  be  disturb- 
ed on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {S  3935-3937;  Dec.  Dig.  S 
1002»*] 

Appeal  from  Circuit  Court,  Charlton  Coun- 
ty; Fred  Lamb,  Judge. 

Action  by  M.  0.  Love  against  F.  H.  Scott 
From  a  Judgment  for  defendant,  p lalntlS  ap- 
peals. Affirmed. 

Jobn  D.  Taylor,  of  Keyteavllle,  for  appel- 
lant.   J.  A,  Collet^  of  SaliBbnry,  for  ro- 

JOHNSON,  J.  This  suit  was  b^nn  In  the 
diCDit  coort  of  Chariton  conn^  Novonber 
27,  1912,  to  replevin  tvo  hones,  one  mar^ 
one  ^im  wagon,  one  disc  harrow,  one  com 
I^nter  and  two  sets  of  harness,  of  the  total 
value  of  $600.  Verdict  and  Judgment  ven 
for  d^endant,  and  plalntur  appealed. 

Plaintiff,  who  lived  In  IlUnois,  owned  a 
farm  of  100  acres  In  Charlton  coon^.  Ma, 
near  Hendon,  and  early  In  the  year  1012  en- 
tsreA  into  an  agreonent  with  defendant,  who 
also  lived  in  Illinola,  to  remove  to  the  farm 
and  oceaps  it  daring  the  oisulng  crop  year  as 
his  tenant  A  written  lease  was  entered 
iDto,  which  fixed  tbe  ratal  for  the  year  at 
$804,  and  det^tdant  executed  and  delivered 
to  lAalntiff  his  promissory  note  for  that  sum. 


to  became  due  and  payable  wlOiost  Ihtei-est 
on  February  20,  1913.  Defendant  owned 
some,  live  stock  and  farm  Impl^ents,  but 
had  no  money,  and  plaintiff  advanced  him 
money  for  removal  espcuses,  to  purchase 
needed  implements  and  tools,  and  to  live  on 
until  harvest.  'The  sum  of  all  such  advances 
was  about  $1,900,  and  plaintiff  received  a 
promissory  note  from  defendant  for  a  portion 
thereof,  amounting  to  $1,025.  This  note  was 
dated  April  4,  1912,  and  matured  February 
20, 1913.  It  bore  interest  from  date,  and  was 
secured  by  a  chattel  mortgage  on  all  of  de- 
fendant's personal  property.  The  remainder 
of  tbe  advances  was  left  in  the  form  of  an 
open  account.  About  October  1,  1912,  and 
before  the  maturity  of  either  of  tbe  described 
notes,  defendant  became  dissatisfied,  and  re- 
solved to  give  up  the  farm  and  return  to  Ill- 
inois. His  total  Indebtedness  to  plaintiff 
was  $2,740.22,  consisting  of  the  rent  note  oi 
$864,  which  was  secured  by  a  landlord's  lien 
on  tbe  crops,  the  note  of  $1,026,  secured  by 
the  chattel  mortgage  covering  all  of  defend- 
ant's personal  property  on  the  farm,  and  the 
unsecured  open  account  for  the  remainder. 
Also  he  owed  a  debt  of  $329.35  to  a  Mr.  Stew- 
art for  some  property  he  purchased  for  use 
on  the  farm  and  some  other  small  debts  to 
merchants.  In  furtherance  of  his  purpose  to 
terminate  the  tenancy  defendant  entered  into 
negotiations  with  plaintiff,  which  culminated 
in  an  agreement  to  sell  at  public  sale  all  the 
property  covered  by  the  landlord  and  chattel 
mortgage  liens.  Both  notes  were  to  be  treat- 
ed as  doe  for  the  purposes  of  the  sale  and 
the  distribution  of  the  proceeds,  and  plaintiff 
agreed  to  release  all  the  property  from  his 
liens,  which  were  to  attach  to  the  proceeds 
ot  the  sale  The  property  bought  of  Stewart 
was  to  be  sold  at  the  same  time,  and  Ita 
proceeds  applied,  first,  to  the  payment  of  his 
claim.  A  clerk  of  the  sale  was  agreed 
upon,  and  invested  with  tbe  duty  of  receiv- 
ing tike  proceeds  and  di8tTlbntii«  than  in 
accordance  with  the  agreem«it  of  the  par- 
ties. There  Is  no  dliqnite  In  tlie  evidence 
over  any  of  tiiese  teets,  but  tbwe  is  a  sharp 
and  vital  controversy  over  the  terms  of  the 
agreement  relating  to  Qie  share  of  the  pro- 
ceeds plaintiff  was  to  receive.  He  contends 
that  flist  they  were  to  be  applied  to  tbe  pay- 
ment of  his  entire  demand,  including  the 
open  account  and  that  defendant  was  to  have 
the  remednder.  On  the  other  band,  the  evi- 
dence of  defendant  dlsdoses  an  agreement 
tliBt  the  proceeds  were  to  take  the  place  of 
the  proper^  and  be  subject  only  to  tbe  dis- 
charge <Hf  the  liens,  which  were  merely  trans- 
ferred from  the  property  to  its  proceeds,  and 
that  the  unsecured  opoi  aeconnt  was  to  re- 
main as  It  was.  In  other  words,  the  clerk 
of  the  sale,  who  was  made  a  trustee  of  the 
proceeds,  was  to  apply  tbem,  first,  to  the  dis- 
charge of  the  liens,  amounting  to  about 
$1,900,  and  then  pay  the  remainder  to  de- 
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f aidant  Xbs  flvUknce  of  deCmdant  on  tlkat 
fasne  Is  anbstantlal.  Indeed  i>  ao  etrong  tbat 
if  we  were  slttins  as  txlon  of  &ct  we  would 
say.  as  did  the  jury,  tbat  be  had  the  better 
of  the  controTerey.  The  sale  was  made  and 
the  i«opert7  covered  by  the  Ucms  was  sold 
under  the  annoTin^^g'^ftnt  of  plaintiff  tbat  he 
releaaed  it  from  Ua  liens.  BxdnalTe  of  the 
fitemrt  debt  which  waa  paid  out  of  the  pro* 
ceeds  of  the  property  defendant  had  purcbas- 
ed  of  blm,  the  proceeds  Teallzed  from  the  prop- 
erty and  paid  to  the  clerk  amounted  to  about 
$2,300.  a  sum  greater  than  was  required  to  dis- 
charge both  liens,  but  not  a»iigh  to  pay  the 
open  account  held  by  plaintiff.  Shortly  after 
the  sale  defendant  gave  plaintifF  a  written  or- 
der on  the  clerk  for  tbe  proceeds,  but  on  reflec- 
tion concluded  he  had  acted  unwisely  and 
countermanded  the  order,  but  not  until  after 
plaintiff  had  obtained  f 1,000  on  it  In  addition 
to  this  payment  plaintiff  received  $444  from 
tbe  sale,  making  a  total  of  $1,444,  which.  If 
applied  on  the  two  lien  notes,  would  have  re- 
duced the  amount  due  on  them  to  $498.66. 
Instead  of  doing  this,  he  applied  these  pay- 
ments, first,  to  the  disdiarge  of  the  open  ac- 
count, and  then  brought  suit  against  the 
clerk  of  the  sale  to  recover  all  of  the  fund 
remaining  in  his  hands.  Also  he  began  the 
present  action  against  defendant  to  recover 
property  covered  by  the  liens,  but  bought  at 
the  sale  by  friends  of  defendant  for  defend- 
ant's benefit  Plaintiff  states  it  was  agreed 
before  the  sale  that  there  was  to  be  no  "by- 
blddlng."  but  this  la  denied  by  defendant 

[1]  While  the  sheriff  was  executing  the 
writ  of  replevin  there  was  a  tempestuous 
meeting  of  the  parties,  convoked  by  tbe  at- 
torney for  defendant  for  the  purpose  of  as- 
certaining the  amount  due  on  the  lien  debts 
in  ord«r  that  defendant  might  tender  pay- 
ment of  such  amount  and  costs  out  of  the 
fond  In  tbe  hands  of  the  clerk  and  thus  end 
the  litigation.  On  learning  the  amount  de- 
fendant offered  payment  of  it,  and  the  ac- 
crued costs  out  of  the  proceeds  held  by  the 
clerk,  and  repeated  the  offer  In  the  answer 
he  subsequently  filed.  There  is  much  discus- 
sion in  the  briefs  over  the  question  of  Oie 
sufficient^  of  these  offers  to  constitute  a 
"tender"  wlthhi  the  legal  meaning  of  that 
term ;  but;  In  the  view  we  have  of  the  whole 
case,  it  would  be  fruitless  to  enter  into  that 
.discussion,  and  for  present  purposes  we  shall 
omit  from  consideration  all  of  the  evidence 
bearing  on  that  subject 

Objection  Is  orged  by  counsel  for  plaintiff 
against  the  admission  of  testimony  relating 
to  the  ccmversatlon  the  parties  had  at  fh^ 
meeting  following  the  bringing  of  this  suit. 
The  objection  is  based  on  the  idea  that  Qie 
meeting  was  the  result  of  an  eHort  to  oont- 
promise  and  settle  the  dlflerenoes  between  tile 
parties,  but,  as  we  understand  the  evidence^ 
neither  party  was  actuated  by  such  peaceful 
motive.  Thinking  It  Important  for  d^end- 
ant  to  make  a  tender  of  the  amount  of  the 


Uen  notes  atiU  unpaid,  Us  attorney  called 
tbe  meeting  for  that  aole  puipoee,  and  while 
at  tiie  Interview  tliete  was  nradi  aieriiiio- 
mous  discussion  of  the  reipecttve  poaldotts  of 
the  parties,  there  was  no  BUggeetion  of  an 
amicaUe  adjustment  of  13kdr  dlflerence& 
The  law  is  very  zealous  in  the  coicourasement 
of  peaceful  settlements  of  disputes,  and  to 
that  end  wiU  not  allow  proof  of  nnsuccesafnl 
attunpts  at  compromleen;  but  vrtiaob  In 
the  present  Instancy  the  parties  meet;  not  to 
cominromlse,  but  to  give  battie,  tlw  rule  does 
not  apply,  for  obvlons  reasons.  Dtf'endant 
thought  to  secure  a  strategical  advantage  by 
a  tender  of  the  amount  due  on  the  notes,  and 
his  adversary  met  him  with  the  assertion  of 
a  claim  to  a  lien  on  the  proceeds  of  the  sale 
for  the  open  account  and  to  a  lira  on  tbe 
replevlned  property  under  the  chattel  mort- 
gage. In  the  course  of  the  wordy  contest 
plaintiff,  80  defendant  states,  made  certain 
admisrions  of  evidentiary  value  to  defendant 
about  the  agreement  for  the  sale.  The  court 
did  not  err  in  admitting  testimony  of  such 
admissions,  since  they  were  not  made  in  an 
effort  at  compromise,  but  In  the  course  of  the 
controversy. 

[2]  At  the  time  of  the  sale  tiie  open  ac- 
count was  not  a  Uen  on  the  property,  and 
neither  of  the  notes  secured  by  liens  there- 
on was  due.  There  had  been  no  breach  of  the 
conditions  of  the  chattel  mortgage  nor  of  tbe 
landlord's  lien.  Plaintiff  had  no  right  to  the 
possession  of  the  property  until  condition 
broken,  nor  could  defendant  have  sold  It  un- 
lncuml>ered  of  the  liens  without  the  consent 
of  plaintiff.  Thus  situated,  tlie  parties 
agreed  to  an  immediate  sale  of  the  property, 
and  In  consideration  of  receiving  Immediate 
payment  of  debts  that  would  not  mature  for 
four  months,  plaintiff  agreed  to  release  tbe 
property  from  his  liens  and  to  look  to  tbe 
proceeds  of  the  sale  for  his  security.  His  in- 
terest In  ttie  property  was  measured  by  his 
liens;  and,  unless  he  procured  the  consent  of 
defendant  to  Include  the  open  account  in  bis 
right  to  a  lien  on  the  proceeds,  we  think  be 
bad  no  Interest  In  or  right  of  possession  to 
the  replevlned  property,  since  the  proceeds 
of  tbe  sale  were  more  than  sufficient  to  dis- 
charge the  two  notes  In  fulL  If  the  dark  of 
the  sale  who  became  trustee  of  tbe  proceeds 
has  funds  that  should  be  applied  to  the  pay- 
ment of  these  notes,  plaintiff  has  bis  remedy 
against  him.  When  the  clerk  became  pos- 
sessed of  enough  funds  to  pay  the  notes  In 
full,  plaintUTs  interest  In  the  remaining  prop- 
erty ended  and  It  is  Immaterial  to  bim  that 
defendant  bad  that  property  bonidit  in  for 
his  own  benefit  After  the  notes  were  paM 
the  remaining  property  was  defendant's 
completely  subject  to  his  Jus  dlspumdL  Of 
course  be  had  no  right  to  dlapose  It  In  a 
way  to  defraud  bis  creditors,  including  plain- 
tiff, who  was  still  a  creditor  to  tta  extent  of 
his  open  aocount  but  be  had  a  rlgbt  to  take 
It  free  <tf  Incumbranoesy  nnksst  as  we  hava 
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said,  tb»  agreement  for  the  sale  Indoded  the 
open  acconnt  as  a  demand  aeeored  by  a  lien 
■on  the  proceeds. 

[3]  The  only  Issne  In  the  case  was  whether 
the  agreement  made  the  open  account  a  lien 
demand.  Plaintiff  says  it  did;  defendant 
that  it  did  not  The  evidence  of  each  la  sab- 
stantlal,  and  since  the  agreement  was  not 
reduced  to  writing,  the  issne  became  one  of 
fact  for  the  jury  to  determine.  The  Jnry, 
ander  appropriate  inetmctlonB,  have  solved 
that  lasae  In  favor  of  defendant,  and  with 
the  fact  establUhed  that  the  open  acconnt 
was  to  remain  nnsecnred,  and  that  only  ex- 
isting Hens  were  to  attach  to  the  proceeds,  we 
hold  that  plaintiff's  special  Interest  in  the 
property  wae  satisfied,  and  that  he  mnst  look 
to  the  trustee  for  the  fand  he  elected  to  ac- 
cept as  security  in  lieu  of  his  Hens  on  the 
crops  and  other  personal  property  of  defend- 
ant The  agreement  as  stated  by  defendant, 
•did  not  lessen  the  extent  of  the  liens.  Plain- 
tiff anrroidered  no  part  of  bis  security,  and 
was  to  receive  the  benefit  of  a  speedy  dis- 
charge of  his  secured  claims.  He  would  have 
realized  that  benefit  if  he  had  refrained  from 
his  unjnst  attempt  to  force  the  payment  of 
his  unaecnred  demand  in  violation  of  his 
agreement 

Defendant  was  not  reqolred  to  make  a 
taider  of  the  amount  remaining  unpaid  on 
the  two  notes,  out  of  the  fund  In  Oie  hands 
of  the  derk.  He  had  no  control  over  that 
fond,  and,  despite  his  wishes,  or  anything  he 
might  do.  It  was  the  dnty  of  the  clerk,  the 
trustee,  to  dispose  of  the  fund  in  accordance 
with  the  trust  agreement  To  defeat  plaln- 
tlfTs  claim  to  the  property  in  suit  it  was 
Plough  for  defendant  to  show  that  Uie  mort- 
gage lien  had  been  shifted  by  agreement  to 
the  fund,  and  that  the  fond  was  snffldent  to 
discharge  that  lien. 

The  Judgment  la  affirmed.  An  concur. 


FDB17ITUBO  HOSPITAL  t.  DORFMAN. 
(No.  11,207.) 
(Kansas  City  Court  of  Appeals.  HiasourL 
May  4,  1014.) 

1  Taua-1C&BK8  and  Tbade-Nuos  (8  88«) 
— UnrAiB  CoupmiTioir— NA-rnas  of  Un- 

TAia  COUPETZnOR. 

No  exdoBive  proprietary  Interest  in  a 
trade-name  is  necessary  to  rebef  on  the  ground 
of  anfair  eompetlticm,  while  in  trade-mark  ca»- 
M  an  exclusive  ri^t  is  necessary. 

[Ed.  Note.— For  other  eases,  see  Trade-Uarks 
and  Trade-Names,  Cent  Dig.  |  98;  Dec.  Dig. 

2.  Tbade-Makkb  Ann  Tbade-Naues  (S  3*) 
— Injfbinoehbrt  and  Unfaib  Oohpetiiion 
— Teade-Namu. 

Nonexclusive  trade-names  or  names  which 
are  publlci  juris,  or  open  to  use  by  all  the 
world,  beeaose  descriptive  of  the  goods,  name  of 
the  maker,  etc.,  may  nevertheless,  by  lons-con- 
tmned  use  in  connection  with  the  goods,  nusi- 
nm,  eta,  of  a  particular  trader,  come  to  have 
a  secondary  meaning  as  designating  the  goods 
Of  tbat  particular  trader;  and,  though  the  pri- 


mary meaning  of  the  word  Is  public!  Juris,  its 
secondary  meaning  is  not  ifnce  its  ose  In  its 
secondary  meaning  would  constitute  nnlair  com- 
petition as  passing  off  the  goods  of  one  (or  those 

of  another. 

[Bd.  Note.— For  other  cases,  see  Trade-Marks 
aMJTrade-NanMS,  Cent  Dig.  i|  4-7;  Dec  Dig. 

8.  TbADS-MABKS  and  TaADE-NAUES  (i  09*) 

— Unxais  CouPBimoN—- Question  vob  Ju- 
st. 

Whether  such  a  name  has  come  to  have  a 
secondary  meaning  as  designating  the  goods  of 
a  particular  trader  depends  upon  the  proof, 
and  is  always  a  question  of  fact 

lEd.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  |  113 ;  Dec  Dig. 
|99.'J 

4.  TBADl-BfABKS  AND  TEADB^NAKEB    (1  8*) 

—  U  n  T  AXB  Ooi[PiTrao]i--DB0aBiFKiva 

Names. 

Names  which  are  mere  descriptive  terms  of 
the  business  and  aeneric  in  their  nature,  and 
which  may  be  nsed  by  every  one  in  an  honest 
and  nondeecriptive  manner,  are  not  capable  of 
being  appropriated,  and  there  can  be  no  unfair 
competition  in  the  nse  of  such  names. 

[Ed.  Note.— For  other  cases,  see  Trade-Harks 
and  Trade-Names,  Cent  Dig.  tS  4-7;  Dec.  Dig. 
I  8.«] 

0.  Tbadi-Mabks  and  Tbaob-Names  (i  71*) 
— UiTFAXK  CoicPKimoK— TbAdi-Nahbs. 

Names  which  are  mere  descriptive  terms,  If 
they  be  odd,  unusual,  foncifnl,  or  striking,  may 
by  long  use  become  identified  in  the  minds  m 
the  pablie  with  the  business  of  a  particular 
trade^  and  in  such  case  It  is  unfair  competi- 
tion mr  a  subsequent  trader  to  use  them  In 
such  manner  as  to  pass  off  his  business  for  that 
of  the  other. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Name^  Gent  Dig.  |  82;  Dec  Dig. 
5  71.*] 

6.  Tbadi-Mabks  and  Tbadb-Naues  (H  3, 
99*)— Untaib  OoMPETmoN— Tbade-Nameb. 
The  name  "Furniture  Hospital,"  thongb 
descriptive  of  a  business,  was  yet  so  odd,  un- 
usual, and  ao  likely  to  catch  uie  public  fancy 
and  be  retained  in  the  memory,  as  to  be  capa- 
ble of  being  appropriated  as  a  nonezdomve 
trade-name  with  a  secondary  meaning,  and  it 
could  not  be  said,  as  a  matter  of  law,  that  the 
addition  of  the  words  "New  York"  thereto  so 
distinguished  It  as  to  remove  danger  of  decep- 
tion. 

[EM.  Note.— For  ffttier  oases,  see  Trade-Marks 
and  Trade-Nemes»  Gent  Dig.  U  4-7, 118;  Dee. 
Dig.  H  3,  99.»] 

Appeal  from  dreiiit  Conrt  Jackson  Ooon- 
ty;  Wm.  O.  Thomas,  Judge. 

Action  by  the  Furniture  Hospital  against 
Samuel  Dorfman.  From  a  Jndgmoit  on  do* 
mnrrw  f(»  defmdant,  plalntlfl  appeals.  Re- 
versed and  remanded. 

T.  A.  Frank  Jones,  of  Kansas  City,  for  ap- 
pellant  Block  tt  Block,  of  Kansas  City,  for 

respondent 

TRIMBLE,  J.  This  U  a  suit  by  the  Furni- 
ture Hospital,  a  corporation,  to  enjoin  de- 
fendant from  the  use  of  the  name  "New 
York  Furniture  Hospital"  In  connection  with 
his  business  of  furniture  repairing  at  No. 
1704  Troost  avenue,  Kansas  City,  Mo.,  on 
the  ground  that  the  name  "New  York  Fur- 
niture Hospital"  by  the  respondent  was  an 
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unlawful  use  of  plalDtifTs  trade-name  the 
"Furniture  Hospital,"  and  constituted  unfair 
competition  as  against  the  appellant  herein. 
The  circuit  court  sustained  a  demurrer  to 
the  petition,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  and,  on  plaintiffs  refusing  to 
plead  farther,  rendered  Judgment  in  favor 
of  the  defendant,  and  plaintitt  thereupon  ftp- 
pealed. 

The  i>etltlon  allied  that  it  was  a  corpo- 
ration, and  since  1904  It  had  been  conducting 
at  1301  East  Twelfth  street,  Kan&as  City, 
Mo.,  the  business  of  furniture  repairing  un- 
der the  name  of  the  "Furniture  Hospital," 
and  that  about  March,  1913,  defendant  began 
a  similar  buslnees  about  a  quarter  of  a  mile 
distant  from  plaintiff's  shop  which  he  car- 
ried on  under  the  name  of  the  "New  York 
Furniture  Hospital" ;  that,  by  reason  of 
plalntUTs  long  use  of  the  name  "Furniture 
HospitaU"  and  its  advertlsCTaent  thereof,  and 
the  consequent  Identlflcation  of  plaintiff's 
business  with  that  name  in  the  mind  of  the 
trading  public  of  Kansas  City,  plaintiff  is  en- 
titled to  the  ezclualve  use  of  the  name  "Fur- 
niture Hospital"  In  Kansas  City  for  the  busi- 
ness of  repairing  furniture;  "that  the  use  of 
the  name  'Furniture  Hospital'  was  Intended 
by  defendant,  and  apart  from  his  Intention 
was  likely  to  and  did  confuse  and  mislead 
the  trading  public  and  attract  plalntUTs  cus- 
tomers to  defendant's  shop;  and  that  it  con- 
stituted unfair  competition,  and  is  contrary 
to  equity  and  good  conscience."  The  petition 
further  stated  that  by  such  unfair  competi- 
tion, and  by  the  wrongful  assumption  and 
use  of  plaintiff's  trade-name,  defendant  is 
diverting  to  his  shop  many  of  plelntitTs  cus- 
tomers deceived  by  his  use  of  the  name, 
aud  has  obtained  business  which  would  have 
come  to  plaintiff  amounting  to  $1,000. 

[1]  There  is  no  claim  on  the  part  of  plain- 
tiff that  there  has  been  a  violation  of  a  tech- 
nical trade-mark,  but  that  under  the  circum- 
stances plaintiff  has  a  right  to  designate 
bis  business  by  the  name  "Furniture  Hos- 
pital," and  that  defendant  has  no  right  to 
give  his  business  such  a  similar  designation 
as  will  enable  him  to  deceive  and  mislead  the 
public  Into  thinking  they  are  dealing  with 
I^aintlff.  In  other  words,  plaintiff  claims 
that  defendant  is  violating  the  rule  against 
unfair  competition  wlilcb  oonsista  in  passing 
off,  or  attempting  to  pass  off,  the  goods  or 
business  of  one  person  as  and  for  the  goods 
or  business  of  another.  In  such  case  no  ex- 
clusive proprletaiy  interest  In  the  trade- 
name is  necessary  to  relief,  while  in  trade- 
mark cases  an  exclusive  right  is  necessary, 
and  this  seems  to  be  the  principal  distinction 
between  the  two.   88  Cyc.  763. 

[2]  Trade-names  are  divided  into  exclusive 
and  nonexclusive  trade-names.  The  former 
are  protected  upon  the  same  principles  that 
trade-marks  are.  Nonexclusive  trade-names 
are  snch  names  as  are  publid  Juris;  that  is, 
open  to  or  exercisable  by  all  persons  in  their 


primary  sense,  but  which  In  a  secondary 
sense  have  come  to  indicate  the  busiue&i  of 
a  particular  trader.  38  Cyc.  TflS.  The  name 
which  plaintiff  in  this  case  seeks  to  protect 
is  that  of  a  nonexclusive  trade-name  in  its 
secondary  meaning.  In  38  Cyc.  760,  it  Is 
said:  "Worda  or  names  which  have  b  pri- 
mary meaning  of  their  own,  such  as  words 
descriptive  of  the  goods,  or  the  place  where 
they  are  made,  or  the  name  of  the  maker, 
and  which  are  not  capable  of  exclusive  ap- 
propriation as  a  trade-mark,  may  neverthe- 
less, by  long  use  in  connection  with  the  goods 
or  business  of  a  particular  trader,  come  to 
be  understood  by  the  public  as  deslgoating 
the  goods  or  business  of  that  particular  trad- 
er. Such  wdrds  have  both  a  primary  and 
secondary  meaning.  In  their  primary  de- 
scriptive sense  th^  are  publid  juria,  and 
all  the  world  may  use  them;  but  they  must 
be  used  in  such  a  way  as  not  to  falsely  con- 
vey the  secondary  meaning,  for  this  would 
constitute  unfair  competition  as  tending  di- 
rectly to  pass  off  the  goods  or  business  of 
one  man  as  and  for  that  of  another.  This 
Is  what  is  known  as  the  doctrine  of  sec- 
ondary meaning.  Its  perception  by  the 
courts  was  the  genesis  of  the  law  of  unfair 
competition  as  distinguished  from  technical 
trade-maii£8.  In  all  this  class  of  cases,  where 
the  word,  name,  or  other  mark  or  deTice  Is 
primarily  publid  juris,  the  right  to  relief  de- 
pends up<m  the  proof.  If  plaintiff  proves 
that  the  name  or  word  has  heOL  so  exclasiTe- 
ly  identified  with  his  goods  or  business  as 
to  have  acquired  a  secondary  meaning  so  as 
to  indicate  his  goods  or  business,  and  his 
alone,  he  is  entitled  to  relief  against  anoth- 
er's deceptive  use  of  endi  tanns.  If  he  foils 
In  such  proot  he  is  not  entitled  to  r^ef. 
There  Is  an  exclusive  rl^t  to  the  secondary 
meaning  of  a  name,  which  has  been  de«ned  a 
property  right,  in  the  same  sense  that  techni- 
cal trade-marks  are  property.  This  excln- 
sive  right  is  strictly  limited  to  the  secondary 
meaning  of  the  word." 

[3]  As  to  what  will  constitute  unfair  com- 
petition by  the  unlawful  use  of  a  nonexdn- 
slve  trade-name  in  its  secondary  meaning, 
no  inflexible  rule  can  t>e  laid  down.  E^ach 
case  is.  In  a  measure,  a  law  unto  itself. 
Unfair  competition  is  always  &  question  of 
fact  The  question  in  every  case  is  whether 
or  not,  as  a  matter  of  fact,  the  name  adopted 
by  defendant  has  previously  come  to  indi- 
cate plaintifTs  business,  and  whether  the  pnb- 
lie  is  likely  to  be  deceived.  88  Cyc.  779; 
Sartor  t.  Schaden,  m  Iowa,  696,  loc  dt 
701,  101  N.  W.  511 ;  Atlas  Assur.  Co.  v.  In- 
surance Co.,  138  Iowa.  228,  loc.  dt  232,  112 
N.  W.  232,  114  N.  W.  600,  15  L.  R.  A.  (N.  S.) 
625, 128  Am.  St  Rep.  189 ;  O'Grady  v.  McDon- 
ald, 72  N.  J.  Eq.  805,  loc.  dt  807,  66  AtL  175. 

[4]  Of  course  this  rule  is  guallfled  by  the 
further  rule  that  names  which  are  mere  de- 
scriptive terms  of  the  business  and  gerocle 
In  thdr  nature  are  not'  capable  of  being  ap- 
propriated by  any  one.  Benc^  U  the  name 
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soagbt  to  be  protected  and  claimed  to  be  In- 
fringed upon  and  unfairly  used  is  one  wblcb 
may  be  used  by  every  one  In  an  honestly  de- 
scriptive and  nondeceptlve  manner,  the  court 
may  declare,  aa  matter  of  law,  that  there 
can  be  no  unfair  competltloD  in  the  use  of 
such  terms.  For  instance,  no  one  could  ap- 
propriate the  name  of  "Swedish  Snuff  Store" 
or  "Felt  Hat  Store,"  "Law  Book  Store," 
"Divinity  Book  Store,"  or  any  such  name  aa 
would  simply  notify  the  public  that  a  par- 
ticular class  of  business  or  merchandise  was 
carried  on  or  kept  there.  Choynskl  v.  Co- 
ben,  39  Cal.  SOI,  2  Am.  Bep.  476. 

[B]  But  even  descriptive  terms  may  by 
long  use  become  IdentlQed  In  the  minds  of 
the  public  with  the  business  of  a  particular 
trader,  and  In  such  case  it  is  unfair  compe- 
tition for  a  subsequent  trader  to  use  them  in 
such  manner  as  to  pass  off  his  business  for 
that  of  the  other.  38  Cye.  800.  If  the  name 
adopted  be  an  odd,  unusual,  fonciful,  or 
striking  name,  it  may  be  appropriated  by  a 
trader,  even  though  it  be  descriptive  of  the 
Imniness  he  carries  on.  If,  for  its  descrip- 
tion of  the  business.  It  depends  upon  a  figure 
of  speech  or  an  association  of  ideas,  and  is 
not  merely  a  literal  description  thereof,  it  Is 
a  name  that  is  subject  to  appropriation  with- 
in the  limits  of  the  territory  which  the  busi- 
ness serves.  Such  a  name  is  one  likely  to 
catch  the  public  notice  and  fancy,  to  stick 
like  a  burr  In  the  memory,  and  Is  therefore 
of  great  value  In  advertising  a  public  busl- 
nesa  There  Is  In  it  an  element  of  originali- 
ty which  will  entitle  the  originator  thereof 
to  Its  use  as  against  one  adopting  it  for  the 
purpose  of  securing  business  by  reason  of 
the  similarity  of  the  name.  Because  such  a 
name  may  be  descriptive  of  the  business  is 
no  reason  for  another  and  subsequent  trader 
adopting  It  and  thereby  appropriating  to  him- 
self the  fruits  of  the  other's  Ideas  and  labor 
In  building  np  a  trade  thereon.  As  said  in 
38  Oyc.  801:  "It  is  unnecessary  for  the  sub- 
seqaent  trader  to  use  such  terms  in  such  a 
manner  as  to  give  his  isoods  the  same  short 
name,  or  trade-name.  In  the  market  as  that 
of  the  prior  trader's  goods,  for  it  Is  easy  to 
use  such  terms  In  some  other  honestly  de- 
scriptive way  withont  injury  to  any  right  of 
dtfaer  party.  Accordingly  snch  a  use  of  de- 
Mriptlve  terms  Is  unfair,  and  will  be  en- 
Joined."  And  In  tiu  same  work,  38  Gyc.  p. 
794,  It  la  said:  "A  dealer  coming  Into  a  field 
already  occupied  by  a  rival  of  established 
reputation  must  do  nothing  which  will  nn- 
Mcessarily  create  or  Increase  confusion  be- 
tween Us  goods  or  business  and  tbe  goods  or 
tmslneas  of  bla  rival.  Owing  to  the  nature 
of  the  goods  dealt  in,  or  the  common  use  of 
terms  which  are  pnblid  juris,  some  confu- 
sion may  be  Inevitable.  Bat  anything  done 
whidi  unneoesaartly  increases  this  confusion 
and  damage  to  the  established  trader  con- 
■tttattt  imfalF  oouqietition.  The  nnneoes- 
mif  imitation  or  adoption  o£  a  oonfoalng 


name,  label,  or  dress  of  goods  constitutes  un- 
fair competition.  Where  there  Is  no  reason 
for  using  a  particular  name  other  than  to 
trade, upon  another's  good  wlU,  snch  use  of 
the  name  constitutes  unfair  competition,  and 
will  be  enjoined."  In  other  words,  It  Is  not 
necessary  for  the  subsequent  trader  to  adopt 
the  odd,  unusual,  and  striking  name  of  the 
prior  trader  to  describe  the  goods  or  baslness 
of  tbe  former.  He  can  use  descriptive  terms 
which  will  not  confuse  the  public  as  to  the 
Identity  of  the  business  carried  on.  And 
when  this  Is  the  case,  the  former  name  is 
not  unqualifiedly  pubUd  Juris  merely  because 
it  may  be  descriptive  of  the  business,  but  is 
susceptible  of  being  a  nonexclusive  trade* 
name  with  a  secondary  meaning;  that  is,  a 
meaning  that  carries  with  it  the  significa- 
tion that  it  is  the  badness  of  a  partlcalar 
owner. 

[I]  Now,  an  examination  of  the  petition 
will  disclose  that  It  contains  all  the  allega- 
tions necessary  to  state  a  case  of  unfair  com- 
petition in  the  use  of  a  nonexdnslve  trade- 
name having  a  secondary  sense  or  meaning, 
provided  the  trade-name  set  out  in  the  pe- 
tition Is  not  one  so  absolutely  pubUcl  juris 
as  to  be  incapable  of  appropriation  by  any 
particular  trader.  And  whether  or  not  the 
demurrer  should  have  been  sustained  would 
seem  to  depend  upon  tbe  answer  to  this 
question.  Consequently  the  case,  at  this 
stage,  comes  down  to  the  question  whether 
or  not  the  name  "Furniture  Hospital"  is 
merely  descriptive  of  the  business,  and  so 
entirely  devoid  of  novelty,  originality,  and 
striking  characteristics  as  not  to  be  capable 
of  being  appropriated  as  a  trade-name.  For, 
If  it  is  so  odd,  unusual,  striking,  and  likely 
to  catch  the  public  fancy  and  be  retained  in 
memory  as  to  be  capable  of  being  so  ap- 
propriated as  a  nonexclusive  trade-name  with 
a  secondary  meaning,  then  it  cannot  be  said, 
as  a  matter  of  law,  that  by  the  words  "New 
York"  defendant  has  so  clearly  distinguished 
his  name  from  that  of  plaintiff's  as  to  re- 
move all  danger  of  deception  to  the  public 
and  injury  to  plalntUTs  buslnesa  The  mere 
addition  of  such  geographic  names  as  "North 
America,"  "Africa,"  "Asia,"  etc.,  cannot  be 
declared,  as  matter  of  law,  to  constitute  snch 
a  difference  as  to  make  the  name  so  altered 
free  from  complaint  CreswiU  v.  Grand 
Lodge,  183  6a.  837.  67  S.  E.  188,  134  Am.  St 
Rep.  231,  18  Ann.  Oas.  453.  Whether  the 
business  of  a  subsequent  trader  has  been 
so  distinguished  as  to  prevent  any  actual  or 
probable  confusion  and  deception  is  a  qnes- 
tion  of  fact  in  each  case.  While  It  Is  pre- 
sumed that  the  public  use^  its  senses  and 
takes  note  of  differences,  yet  It  must  be  re- 
membered that  it  Is  by  the  adoption  of  some 
such  addition  rendering  the  name  similar,  but 
not  Identical,  that  unfair  competition  la 
usually  attempted  to  be  perpetrated.  Sim- 
ilarity will  decMve  almost  as  effectually  as 
Iiredse  Identity,  and  it  Is  well  known  that 
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nice  and  earefol  dlacrtmlnatlon  between 
names  cannot  be  expected  from  a  busy  pnb- 
Uc.   88  Cyc.  790. 

So  that,  upon  the  question  of  whether  a 
demurrer  to  the  petition  ahonld  hare  been 
sustained,  the  case  comes  down  to  the  In- 
quiry whether  or  not  the  name  "Furniture 
Hospital"  is  one  that  In  law  la  capable  of 
being  appropriated  as  a  trade-name  with  a 
secondary  meaning.  In  our  opinion  It  is,  or 
at  least  it  Is  not  such  a  name  so  purely  de- 
BcriptlTe  of  the  business  as  to  be  wholly 
public!  juris,  and  to  be  declared  such  as  a 
matter  of  law.  In  the  first  place  it  Is  short- 
er, more  euphonious,  and  striking  than  the 
proey  words  "repair  shop,"  suggestiTe  of  dust 
and  dingy,  battered  old  articles  of  uncertain 
age  and  still  more  uncertain,  doubtful  ori- 
gin and  history.  There  is  a  novel,  'flgoratlTe 
sn^estion  and  association  of  Ideas  in  the 
name  "Furniture  Hospital,"  bringing  to  the 
mind,  not  only  the  idea  of  a  homely  broken 
article  being  merely  mended  and  repaired, 
but  also  of  ita  being  tenderly  cared  for  with 
a  loving  appreciation  of  its  innate  beauty,  and 
the  possibility  of  restoring  It  to  its  former 
finish  and  perfection.  A  lover  of  restored 
antique  furniture,  much  In  vogue  nowadays, 
would  be  mutai  more  quickly  attracted  to 
the  name  "Furniture  Hospital,"  and  more 
apt  to  take  his  ancient  mahogany  there  for 
restoration,  than  be  would  to  an  ordinary 
"repair  shop."  He  woold  remember  the 
name  longer,  too.  If  the  evidence  shows 
that  plaintlfT  has  built  up  a  trade  under  such 
an  attractive  and  catchy  name,  and  that  the 
name  has  not  come  into  sudi  common  and 
general  use  as  to  lose  Its  power  of  Identify- 
ing plalntUTs  particular  business,  and  that 
defendant  by  the  use  of  that  name  is  con- 
fusing the  public  as  to  the  identity  of  his 
business  with  that  of  plaintiff's,  and  the  lat- 
ter la  being  injuriously  affected  thereby,  it 
would  seem  that  he  ought  to  be  protected  in 
its  use  In  the  locality  coextensive  with  and 
limited  to  plaintiff's  market.  At  least  he 
ought  to  have  the  opportunity  of  presenting 
his  evidence  on  these  questions,  and  not  be 
foreclosed  by  a  demurrer  to  his  petition. 

The  judgment  la  reversed,  and  the  cause 
remanded.  All  concur. 


SPBAKS  T.  METROPOLITAN  ST.  BT.  GO. 
et  aL   (No.  11,200.) 

CCansM  City  Ooort  of  Appeals.  Ulssoort. 
Ifay  4,  1914.) 
1.  Cabbxers  a  287*)— Gabbiaoe  or  Passer- 

QEB8— NEQZJOEIfCE. 

For  a  motorman  of  a  street  car  to  sud- 
denly accelerate  its  speed  after  leaving  a  stop- 
ping place  is  not  negligence  as  to  one  who  at- 
tempted to  board  the  car  while  In  motion  and 
vbile  the  gates  were  being  dosed,  unless  the 
motonnan  knew,  or  had  reason  to  believe,  that 
a  passenger  bad  attempted  to  board  the  car. 

[Ed.  Note.r-For  oth«r  cases,  see  Carrier^ 
Cent  Dig.  Si  1164-llfiO,  1161-1166;  Dec.  Dig. 
f  287.*] 


2.  OABBtBBS  m  S18*)— CaKBIAOE  OF  PASSBIT- 
OEBS— AonoHS— EtVinEHCE. 

In  an  action  for  the  death  of  plalntilFa  hat- 
band, who  fell  from  defendant's  elevated  car, 
which  be  attempted  to  board  while  it  was  in 
motion  leaving  the  station,  evidence  held  iosnffi- 
cient  to  show  that  the  motorman  knew  of,  or 
conld  have  anticipated,  hia  presence^ 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  II  1270,  1307-1314;  Dec  Dig.  | 
318.*] 

3.  WiTKKSSEa  (I  817*)— CSEDIBItrrT— COHTRA- 
DICTOBT  StATEUEHTB. 

Statements  by  a  witness  irreconcilable  with 
the  remainder  of  his  testlmonr  cannot  be  taken 
as  sabstantlal  evidence  of  tba  tacts  testified  tu. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  U  1080-1083;  Dec.  Dig.  |  817.*] 

4.  Appeal  ahd  Bkbob  d  8873  — Review  — 
Taking  Case  iboh  Jubt— OoitBiDBBAnoir 

OF  KVIDENOB. 

In  determining  whether  there  was  any 
evidence  which  would  jnstify  a  verdict  for 
plaintiff,  defendant's  evidence  should  be  con- 
sidered as  well  as  that  of  plaintiff. 

[Bd.  Note.— Fot  other  cases,  see  ^peal  and 
Error,  Gent  Dk.  U  ^^-827%  m4-S2n. 
3289;  Dec.  Dig.  1637.*] 

5.  Cabbiebb  (I  247*1— Cabbiaoe  or  PAsai.f- 
OBBs— Who  Abe  Pasbbnoebs. 

One  who,  at  an  derated  station  where  tfae 
street  railway  company  maintained  a  sign  warn- 
ing persons  not  to  board  moving  ears,  attempt- 
ed to  board  a  car  in  motion,  the  gates  of  which 
were  partly  shot,  Is  not  a  paBsenger ;  for,  even 
in  the  case  nt  a  street  raUway,  there  most  be 
cireamstanesa  fron  which  can  be  implied  an 
offer  to  be  carried  on  ihe  part  of  one  desiring 
to  become  a  passenger  and  an  acceptance  on 
the  part  of  the  carrier  before  the  relation  of 
passenger  and  carrier  comes  into  existence. 

[IDd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  084r4»9ft;  DeeTDlg.  |  247.*] 

6.  Cabbixbs  (I  884*)— OaBBUOB  of  Pabbbb- 

OBB8— WaBNIRQS. 

The  public  are  charged  with  notice  of  con- 
splcuoQS  warnings  maintained  by  a  street  rail- 
way company  at  an  elevated  station  withont 
proof  of  actual  knowledge. 

[Ed.  _Notar— For  other  cases,  see  Carriers, 
Cent  Dig.  I  1355;  Dea  DlgTl  334.*] 

7.  Cabbiebb  (i  282*)— Cabbiaqb  of  Passbb* 

GEBS— Who  abb  PASSENOEBa. 

One  who  boards  a  moving  street  car  con- 
trary to  the  street  railway  company's  express 
rules  is  not  a  passenger,  and,  though  he  be  ia 
a  position  of  danger,  the  street  railway  com- 
pany's servanta  are  bound  only  to  nae  ordinary 
care  to  avoid  Injorlng  him  after  dlscoveiing 
his  periL 

[Ed.  Note.— For  oAer  cases,  see  Carriera 
Cent  Dig,  H  1103,  1107.  UOS,  1115,  1U6; 
Dec  IMg.  1 1282.*] 

8.  GABBiEBa  (I  828*)— <3abbiaoe  of  Passxb- 
OBBS— Gontbibutobt  Neougencx. 

One  who  attempted  at  an  elevated  statioo 
to  board  a  moving  car,  the  gates  of  which  were 
being  closed,  is  guilty  of  contributory  n^ligeoce 
as  a  matter  of  law,  where  the  step  of  the  car 
was  within  a  few  feet  of  the  end  of  tfae  plat- 
form, at  which  point  the  company  maintained 
a  Bign  warning  the  public  against  boarding  mov- 
ing cars. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  ||  1367-1369;  Dec  Dig.  {  328.*] 

9.  Cabbiebb  (|  339*)— Ihjubt  to  Passbngbb— 

contbibutobt  neauoekce  —  psoxncatb 
Cause. 

Where  plaintiff  s  intestate  nagligMitl  j  board* 
ed  a  moving  ear  which  was  jost  leaving  an 
elevated  staBon«  and  before  he  could  get  into 
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a  poaitiqn  ci  imtety  m  the  step*  tbe  jerk  of  as 
accelexatioa  of  qpeed  threw  bim  off  and  he  was 
killed,  his  ova  Mmtribnbirr  nct^senee  waa  tbe 
^roxlnate  eanaa  of  the  inJoiT. 

[Bd.  Noter-For  other  caaM.  aee  Ourlera, 
Cent.  Dir.  I  1868;  Dml  mTt  880.*] 

Appeal  from  Cbviilt  Ooort,  Jatftson  Oimn- 
ty;  Frank  G.  Johnson,  Jndge. 

Action  by  Emma  Speaks  against  tbe  Hetio- 
poUtan  Street  Railway  Oompany  and  others. 
From  an  order  granting  defendants  a  new 
trial,  plaintiff  appeals.  Affirmed. 

T4inggdwle  &  Howell,  of  Kansas  Olty,  for 
aivftlUnt.  John  B.  Locaa^  of  Kansas  01^, 
for  raspondsots. 

TBIMBLE,  J.  FlalntUE,  «s  the  widow  of 
Orvill©  Spea^  sues  for  damagBS  snstalnsd 
by  reason  of  her  Inutiaad's  death,  wblcb,  she 
diarges,  was  caused  by  defendants'  negli- 
genoe.  Tbejwyfimndlnfaror  of  one  of  the 
defendants  and  for  plalatlfl  In  the  som  of 
(2,000,  presnmably  against  tbe  other,  won 
wtaidi  Judgment  was  xendsred  against  tbe 
recelTers  of  both.  A  motion  for  new  trial 
was  filed,  which  the  coort  sustained,  on  tbe 
ground  that  under  the  evtdence  plaintiff  was 
not  entitled  to  reoorer,  and  that  the  court 
axed  In  not  sustaining  defmdanttf  demurrer. 
Plalntlfl  appealed,  and  the  correctness  of  the 
conrt's  mUng  Is  now  tbe  qnestlen  before  us. 

The  husband's  fall  and  dsaOi  occurred 
shortly  after  midnight  <hi  Seiitember  3. 1911, 
at  tbe  Mulberry  street  station  on  tbe  elevat- 
ed street  railway,  between  Kansas  CHty,  Mo, 
and  ICansas  CU^t  Kan.  nie  i^tform  and 
station  bouse  Is  about  80  feet  ftom  tbe 
ground.  It  Is  rcbched  by  a  stairway  leading 
from  the  ground  to  tbe  south  side  of  the 
station  or  dielter  house,  tbe  station  platform 
being  on  the  north  tfde  thereof,  so  that  one 
coming  VP  the  stairway  must  go  through  the 
shdter  bouse  and  through  a  doorway  opening 
on  to  the  platform,  and  then  out  upon  the 
platform  b^ore  reaching  the  track  upon 
whidi  cars  pass  and  where  they  stop  to  let 
off  and  take  on  inssengers.  At  the  east  end 
of  the  platf<»vi  there  was  a  railing  or  fence 
extending  firom  tbe  southeast  comer  of  the 
station  honse  to  the  tnck,  and  approaching 
BO  closely  and  at  right  angles  to  it  that  a 
passing  car  comes  within  8  or  9  inches  of  the 
end  of  tbe  fence.  From  the  door  of  the 
staaon  to  this  guard  rail  or  fence  nearest  the 
track  is  16  feet  and  10  Inches.  On  this  fence 
was  a  sign  bearing  these  words  in  letters  3 
Inches  high:  "Warning!  Do  Not  Attempt  To 
Board  Car  While  In  Motion." 

The  car  which  deceased  attempted  to  board 
was  44  feet  long,  and  tbe  station  platform  49 
feet  in  length.  The  ear  was  therefore  almost 
long  enongb  to  occupy  the  entire  length  of  the 
platform  when  fully  on  it  with  its  front  end 
even  with  the  guard  rail  or  fence  at  the  east 
end.  And  this  was  its  proper  and  usual 
plaos  to  let     and  take  on  passengers  at  that 


station.  Different  cars  bound  for  dlfferrat 
points  and  sections  of  the  dty  ran  over  this 
track  and  passed  this  station,  so  that  per- 
sons on  the  platform  would  not  board  a  car 
at  that  point  unless  it  was  the  particular  car 
they  wanted.  Tbe  car  which  deceased  at- 
tempted to  board,  and  from  which  be  fell 
and  was  killed,  was  an  eest-boond  car. 

Deceased,  In  company  with  his  two  broth- 
ers^ came  up  the  stairway  in  single  file  to  the 
station  house.  Deceased  was  in  front,  and 
went  through  tbe  station  house  oat  on  to 
the  platform.  His  brother  Arthur  was  a  step 
or  a  step  sud  a  balf  btfiind  him  and  tbe  other 
brother,  ^mUam,  a  similar  distance  behind 
Arthur. 

At  the  resr  end  ctf  the  car  was  a  step  from 
which  a  boarding  paasoigw  could  readi  the 
rear  platf<nrm  or  vestibule,  and  from  thence 
pass  on  into  tiie  car  proper.  At  the  edge  of 
tbe  rear  platform  or  vestibule  was  a  gate 
made  ol  iron  network,  movaUe  <hi  Its  Joints, 
so  that  it  eoold  be  <^teiied  poshing  it  to- 
getiier  to  one  Bld^  m  eould  Ue  dossd  by 
stretching  It  across  the  opening  and  fastening 
It  tbere,  thus  fwming  a  luDe  m  harrier  to 
an  entrance  upon  the  platform  otr  vestibule 
of  the  car. 

It  is  undisputed  Uiat  plalntUTs  taoeband 
got  upon  the  step  of  the  car  while  It  was 
moving,  and  shortly  before  the  rear  vestibule 
or  car  platform  bad  passed  the  fmoe  or 
guard  rail  at  tbe  mat  end  of  tbe  station  plat- 
form, and  that.  Just  sfter  tbe  rear  vestibule 
of  the  car  passed  this  foioe  or  guard  rail,  be 
fell  80  feet  to  the  ground  below,  and  was  ii^ 
stantiy  kUled; 

There  were  three  specifications  of  negli- 
gence In  the  petition,  the  first  two  of  which 
charged  the  conductor  oT  the  car  with  negli- 
gence. Tliese,  however,  could  not  be  relied 
upon,  as  the  testimony  of  plaintitrs  own  wit- 
nesses did  not'  support  either  of  them,  and 
the  court  very  properly  Instructed  the  Juiy 
that  no  negl^nce  of  the  conductor  had  been 
shown.  The  conductor  could  not  be  guilty 
of  negligence  In  ordering  the  car  to  start, 
Ednee  all  the  testimony  shows  the  car  was  in 
motion  aftd  leaving  tbe  station  platform  be- 
fore plalntifrs  husband  attempted  to  board 
It  by  getting  upon  the  rear  step  of  the  car. 

ni  The  third  and  remaining  specification 
of  negligence  was  against  the  motorman, 
charging  falm  with  starting  the  car  forward 
BudderUy,  thereby  causing  plaintiff's  husband 
to  lose  his  balance  on  the  step  or  runboard  of 
the  car  and  fall  to  the  pavement  betow. 
And,  since  it  was  admitted  that  the  car  was 
In  motion  and  at  least  three-fourths  of  the 
car  had  passed  beyond  the  east  edge  of  tbe 
elevated  station  platform  at  the  time  de- 
ceased stepped  upon  the  runboard,  the  sud- 
den starting  of  the  car  complained  of  was 
not  Its  Initial  starting,  but  was  a  starting  up 
of  the  ear  from  a  slow  to  a  more  rapid  move- 
ment, and  made  at  a  time  when  the  rear  end 
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Of  the  car  was  at  or  near  the  gnard  rail  or 
fence  at  the  edge  of  the  station  platfonn — 
that  is,  while  the  car  was  moving  away  from 
and  had  almost  left  the  abitlon  platfonn— at 
which  time  the  motorman  had  a  right  to  pre- 
snme  that  the  gate  to  tiHe  rear  vestibnle  of 
aald  car  was  closed,  according  to  role,  and 
that  no  one  would  attempt  at  that  peiCoiis 
place  to  get  upon  the  car  while  in  motion  in 
Tlolatlon  of  the  rule  of  the  company  and  the 
warning  not  to  do  so,  consplcnonsly  posted 
on  the  guard  rail.  A  sndden  acceleration  of 
the  speed  of  the  car  at  tiiat  time  wonld  not 
be  negligence  on  the  part  of  the  motoxman, 
unless  he  knew,  or  had  reason  to  believe, 
that  a  passenger  had  attempted  to  board,  or 
was  in  the  act  of  boarding,  a  car  at  that  point 
and  under  those-  dangerous  circumstances, 
and  had  not  yet  had  time  to  get  safely  inside 
of  the  car. 

[2-4]  We  have  examined  the  evidence  of- 
fered in  plalntlfl*B  bdialf  car^lly  to  see  If 
tbere  Is  any  subetantial  evidence  tending  to 
show,  or  from  which  an  inference  oenld  be 
drawn,  that  the  motorman  knew,  or  had  rea- 
son to  believe,  those  fftcta,  and  we  must  hold 
that  there  is  none. 

It  muBt  be  borne  in  mind  that  the  motor- 
man  was  on  the  front  or  east  end  of  the  car, 
wholly  unable  to  see  plaintiff's  husband  at 
the  time  he  got  upon  the  rear  atop  of  the  car. 
Even  if  plaintiff's  husband  was  standing  by 
the  track  on  the  station  platform  as  the  front 
end  of  the  car,  containing  the  motorman, 
passed  the  station  house  door  so  that  the 
motorman  saw  or  might  have  seen  him,  yet, 
as  It  is  conceded  that  the  track  was  used  by 
cars  going  In  the  same  direction,  but  bound 
for  different  destinations,  and  as  it  is  furUier 
conceded  that  deceaSfed  did  not  signal  the 
motorman  or  give  him  any  intimation  that 
be  desired  to  board  that  particular  car,  and 
as  plaintiff's  witnesses  say  the  car  did  not 
stop  at  the  station,  and  therefore  the  nwtor- 
man  would  have  a  right  to  proceed  and  also 
to  presume  the  rear  gate  was  closed  accord- 
ing to  rule.  It  would  be  requiring  super- 
buman  powers  of  the  motorman  to  charge 
him  with  the  duty  of  knowing  that  deceased 
would  attempt  to  board  the  car  at  such  a 
place  and  under  such  dangerous  circumstauc- 
es,  when  every  intimation  to  the  motorman 
was  to  the  contrary.  And,  unless  the  motors 
man  had  reason  to  believe  that  deceased 
would  and  did  board  the  car,  and  most  there- 
fore have  a  reasonable  time  to  get  safely  up- 
on it  before  the  speed  of  the  car  could  be  ac- 
celerated, it  was  not  negligence  for  him  to 
resume  the  ordinary  speed  of  his  car  usual 
between  stations.  But  a  careful  examina- 
tion of  all  the  testimony  offered  in  behalf  of 
plaintiff  convinces  us  that  tbere  is  no  sub- 
.stautial  evidence  tending  to  show,  or  from 
which  an  inference  could  be  drawn,  that  the 
motorman  either  saw  or  might  have  seen  de- 
ceased on  the  platform  aa  the  motorman 
passed.  It  true,  in  answer  to  a  request 
made  to  tlw  witness  Arthur  Speaka  to  indlcato 


on  a  photograph  of  the  station  platform  "Ju«t 
about  where  your  brother  OrvUle  was  land- 
ing trbea  the  front  md  of  the  ear  passed," 
the  witness  indicated  a  point  about  even  with 
the  east  edge  of  the  station  house  doorway. 
And  to  a  leogthy  aimUar  question  asked  of 
William  Speaks  he  Bald  OrviUe  was,  be  judg- 
ed, about  even  with  the  doorway.  Even  if 
thes0  answers  be  accepted  at  thi^r  fullest 
value,  they  do  not  show  tiiat  the  motraman 
saw  or  should  have  seen  hUn.  Tba  car,  ac- 
cording to  their  testimony,  was  moving,  and 
did  not  stop.  It  was  the  motoiinaii*s  duty 
to  look  to  tbe  front  and  take  in  what  wonU 
reasonably  come  within  the  range  of  bis  vi- 
sion on  either  side  of  the  trade,  but  tbls  did 
not  require  him  to  keq»  a  lookout  directly  at 
rl^t  at«les  to  the  side  of  the  car.  under  the 
circumstances  we  have  above  detailed.  But, 
however  this  may  be,  the  entire  evidence  of 
the  two  brothers  shows  beyond  question  that 
Orville  was  not  standing  by  the  track  when 
the  motorman  passed  tiie  dooi; 

Arthur  Speaks  testified  that  the  car  pulled 
into  the  station  just  as  the  three  brothen 
reached  the  tap  of  tbe  stairway;  that  Or- 
ville was  in  f  r<Hit  a  step  w  two  or  a  step 
and  a  half  ahead  of  him,  and  be  aboot  (bat 
distance  ahead  of  his  brother.  Tbe  car  wa« 
44  feet  long,  and  the  station  platform 
feet  The  doorway  from  the  station  house 
was  slighUy  nearer  to  the  east  end  of  tin 
station  platform  than  to  the  west  end.  it 
being  16  feet  from  the  doorway  to  the  guard 
rail  at  the  east  edge  of  said  platform.  Arth- 
ur Speaks  further  testified  that  the  car  never 
stopped,  but  was  going  slow,  "Just  barely 
moving;  a  man  could  walk  slow  and  catcb 
it"  He  then  testified  that  as  OrvUle  came 
out  of  the  doorway  of  the  station  the  bccb 
end  of  the  car  was  about<ev«i  with  tbe  door; 
that  as  OrvUle  came  out  of  the  door  he  had 
to  go  in  a  northeast  direction  to  catch  the 
car  and  move  fast  enough  to  overtake  It 
This  being  true,  Orville  was  not  "standing" 
by  the  side  of  the  trade  as  the  front  end  of 
the  car  passed  him.  Afterwards,  when  re- 
minded that  he  had  said  the  rear  end  of  tbe 
car  was  about  ev^  with  the  doorway  as  bis 
brother  came  out  he  said  that  he  had  mis- 
understood the  question,  and  that  when  Or- 
ville came  out  ot  the  doorway  the  rear  end 
of  the  car  was  "a  little  west  of  him."  Even 
with  this  correction,  this  did  not  show  or  sup- 
port an  inference  that  the  motorman  saw  or 
could  have  seen  Orville,  because  tbe  point 
Indicated  by  Arthur  as  the  poslUton  of  hU 
brother  on  the  platform  was  sll^tly  east  of 
or  even  with  the  east  edge  of  the  doorway, 
and  with  the  car  44  feet  long,  and  the  rear 
end  only  a  lltUe  west  of  Orville^  it  would 
still  put  tbe  motorman  where  he  coald  not 
have  seen,  or  would  not  be  required  to  see, 
Orville  as  he  came  from  the  doorway.  An<l 
It  is  difficult  to  perceive  what  it  was  that  tbe 
witness  failed  to  understand  wh«i  he  testified 
that  the  rear  end  of  the  car  was  about  even 
with  the  doorway  as  Orville  came  out,  be- 
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canse  on  t&lfl  point  hla  teatlmony  waa  as  fol- 
lows :  Q.  "Bo  blB  (OrvUle'B)  dlrecUon  from 
tbe  doorway  would  be  about  northeast?  A. 
Yes,  sir.  Q.  Now,  In  movliig  towards  the 
car  to  jump  on  the  tt^ts— 111  say  step  on  the 
steps— be  won  Id  bftve  to  move  ki  that  direc- 
tion to  do  that?  A-  Yes.  Q.  The  car  was 
moTlng  as  he  mored  along  In  that  northeast- 
erly dlrectlon-^ie  car  kept  moving  at  the 
same  time?  A.  Yes.  Q.  And  he  bad  to 
moTe  fast  enough  to  overtake  the  car?  A. 
Yes,  slF.  Q.  When  he  came  ont  of  the  door^ 
way  of  tile  station  where  was  the  baA  end 
of  the  car?  A.  Well—  Q.  Well,  whldi  way- 
was  ItT  Abont  where  was  it  from  the  door? 
A.  At  the  time  that  he  came  ont  of  the  door? 
Q.  Yes.  sir.  A.  It  was  about  even  with  him. 
Q.  The  door  of  the  car  waa  about  even  with 
the  door  of  the  station?  A.  7e«,  «fr;  the 
bach  rniA  of  the  car  wm  about  even  tollft  the 
door:'  • 

If  the  car  was  going  as  slowly  as  Arthnr 
Speaks  said  it  was,  and  the  front  end  of  the 
car  passed  OrrlUe  wfaUe  be  was  standing  on 
the  idatform  at  a  point  even  with  tibe  east 
edge  of  the  door,  why  was  it  necessary  for 
Orvllle  to  go  in  a  northeast  direction  to  catch 
the  car,  since  he  could  have  stepped  on  the 
rear  step  as  it  passed  him?  The  witness 
said  at  one  place  that  the  baA  end  of  the  car 
was  6  or  6  feet  east  of  the  doorway  at  the 
time  Orvllle  got  npon  the  step.  This  made 
him  get  on  at  a  point  much  nearer  tbe  guard 
rail  at  the  east  edge  of  the  station  platform 
and  wlthlD  10  or  11  feet  thereof.  And  yet 
at  another  place  the  witness  says  that  the 
car  started  up  suddenly,  "jnst  as  fast  as  a 
car  can  when  the  current  Is  all  on"  right  at 
the  point  where,  and  moment  when,  Orvllle 
got  on,  and  then  further  on  the  witness  says 
the  car  made  this  sudden  Increase  of  speed 
when  the  rear  end  was  about  2  or  3  feet  In- 
side of  the  guard  rail.  According  to  this, 
therefore,  the  deceased  boarded,  or  attempted 
to  board,  the  car  at  about  the  place  where 
defendants*  witnesses  said  he  did,  namely,  a 
few  feet  inside  the  guard  rail  and  Just  be- 
fore the  rear  vestibule  of  the  car  left  the 
station  platform.  And  to  reach  the  point 
where  he  attempted  to  board  the  car.  he  went 
from  the  doorway  in  a  northeast  dii-ectlon. 
All  of  which  shows  that  the  motorman  could 
not  have  seen  deceased,  and  could  not  have 
bad  any  reason  to  believe  that  he  wotdd 
board  the  car. 

PlalntiOCs  only  other  witness  as  to  what 
took  place  on  the  platform  was  the  other 
brother,  William.  His  testimony  is  that  he 
was  Just  going  through  the  door  at  tbe  top 
of  the  stairs  on  the  opposite  side  of  the  sta- 
tion house  from  the  station  platform  when 
tbe  rear  end  of  the  car  was  about  even  with 
the  doorway  of  the  station  bouse;  that  he 
was  In  the  station  doorway  in  the  act  of 
coming  out  on  the  platform  when  his  brother 
Orvllle  stepped  on  the  rear  car  step;  that 
OrvUle  did  so  at  a  point  not  over  4  or  5  feet 
from  the  gnard  rail ;  and  that  tbe  car  was 


In  motion.  TUa  tends  to  corroborate  tbe 
Tersion  of  d^endants*  witnesses  as  to  what 
to<^  plaoe  on  the  platform,  and  shows  that* 
the  motonnan  could  not  hare  seen  or  antici- 
pated that  Orville  would  attempt  to  board 
the  car. 

Plain  tUTs  other  wltnees  was  a  negro  wo- 
man standing  on  the  street  below,  who  claims 
to  have  seen  tbe  man  fall ;  that  be  was  stand- 
ing "like  as  if  be  waa  in  the  door  ot  tbe  car" ; 
that  the  car  gave  a  Jerk,  and  he  fell  back- 
wards to  the  street.  She  said  she  had  no- 
ticed how  cars  increased  tttelr  Qteed  and  felt 
them  Jerk  as  they  did  so,  but  could  not  say 
whether  tbe  Jerk  this  car  gave  was  anything 
unusual  or  not  She  did  not  testify  to  any- 
thing occurring  on  the  platform. 

Under  this  state  of  the  evidence,  there  was 
no  proof  that  the  motorman  was,  or  should 
have  been,  ct^iaant  of  the  ftict  that  OrrlUe 
Speaks  bad  attempted  or  would  attempt  to 
board  the  car,  and  hence  there  was  no  negli- 
gence on  the  part  of  the  motorman  shown. 
No  one  says  the  motorman  saw  him,  or  that 
any  sign  was  given  to  Indicate  an  intention 
to  board  the  car.  And,  while,  in  answer  to 
a  lengthy  question  In  which  the  front  end  of 
tbe  car  Is  placed  as  passli^  tbe  doorway,  the 
brothers  locate  the  deceased  as  standing 
about  even  with  tbe  doorway,  yet  their  entire 
testimony  shows  that  he  was  not  standing 
there  when  the  front  end  of  the  car  passed, 
and  the  answer  to  each  of  said  two  questions 
cannot  be  taken  as  any  substantial  evidence 
of  that  fact  O^esby  v.  Mo.  Paclflc,  177  Mo. 
272,  loc  cit  296,  76  S.  W.  628;  Broslus  v. 
Sunflower  Lead  &  Zinc  Co.,  149  Mo.  App. 
181,  loc.  dt  187,  130  S.  W.  134. 

The  substance  and  effect  of  plaintiff's  tes- 
timony Is  to  confirm  the  evidence  given  by 
defendants'  witnesses  as  to  what  took  place 
on  the  platform.-  Defendants'  witnesses  con- 
sisted of  the  motorman,  the  conductor,  two 
persona  on  the  station  platform  at  the  time, 
a  young  lady  and  gentleman  waiting  for  a 
different  car,  and  two  men  who  were  passen- 
gers on  tbe  car.  Of  the  six  who  testified  for 
the  defendants  as  to  what  happened,  four 
had  no  connection  with  either  aide,  and  were 
therefore  disinterested.  According  to  tbe 
testimony  given  by  defendants'  witnesses,  the 
car  came  into  tbe  station  and  stopped  at  Its 
regular  stopping  place.  This  put  the  front 
end  of  the  car  about  even  with  the  guard  rail 
at  the  east  edge  of  the  station  platform,  and 
the  rear  end  of  the  car  in  about  five  feet  of 
tbe  west  end  of  tbe  station  platform.  The 
door  of  the  station  house  opening  on  the  plafr 
form  was  not  quite  in  the  middle  thereof; 
that  la,  It  was  about  eight  feet  nearer  to  the 
east  end  than  to  the  west  end  of  said  plat- 
form. Defendants'  testimony  further  show- 
ed that,  at  the  time  the  car  stopped,  there 
was  no  one  on  the  platform,  except  the  young 
lady  and  gentleman  at  one.  side  thereof,  who 
made  no  effort  or  move  to  board  the  car; 
that  the  gate  on  the  rear  vestibule  was  shut, 
and  no  one  attempted  to  get  off  the  car; 


Digitized  by 


868 


166  SOUTHWiBBTBBN  RBPOBTBB 


that  after  tbe  car  Btarted  up,  and  as  the 
rear  end  of  tbe  car  was  paa^g  tiie  doorway 
•of  tbe  station  boiuei  the  deceased  came  out 
of  the  doorway  and  ran  after  the  moving  car, 
"catacornered"  across  the  {datform,  and 
jumped  on  the  rear  step ;  Uiat  the  conductor 
called  to  him  not  to  get  on,  bat  when  he  did 
get  on  tbe  step  the  conductor,  realldng  bis 
dangerous  situation,  hurriedly  attempted  to 
open  the  gate,  and  reached  out  to  belp  the 
deceased  Into  tbe  vestibule,  but,  before  the 
conductor  could  reach  bim,  tbe  deceased's 
body  struck  the  guard  raU  a  slight  blosr,  and 
he  fell  to  tbe  pavement  below ;  that  he  fell 
from  tbe  car  at  a  point  three  or  four  feet 
east  of  or  outside  tbe  guard  rail.  Of  the 
foregoing  tbe  motorman  tesOfled  only  that 
the  car  stopped  at  its  regular  and  proper 
place;  that  there  were  only  the  young  lady 
and  her  escort,  tbe  young  man,  on  the  plat- 
form as  tbe  car  reached  it;  that  be  never 
saw  deceased,  but  could  have  seen  blm  bad 
be  been  there;  and  that  be  did  not  know 
that  deceased  came  out  and  attempted  to  get 
on  the  car.  Of  course,  in  detemdnlng  wbstb- 
er  there  was  any  evidence  upon  which  plain- 
tiff could  base  a  recov^,  regard  must  be 
had  only  to  the  evidence  In  plaintiff's  behalf, 
but  tbe  evidence  of  defendant's  witnesses 
may  be  considered  in  order  to  determine 
whether  it  does  not  help  out  plaintlC's  tes- 
timony. In  this  case  it  does  not,  and  it  is 
only  important  in  the  light  of  tbe  fact  that 
the  effect  of  plaintiffs'  evidence  Is  to  confirm 
that  of  defendants'. 

Under  the  testimony,  there  was  no  show- 
ing of  negligence  on  tbe  part  of  the  motor- 
man. 

[f-7]  The  evidence  also  fell  short  of  estab- 
lishing the  relation  of  passenger  and  carrier. 
Even  in  the  case  of  a  street  railway  there 
must  be  drcumstances  from  which  can  be 
Implied  an  offer  to  be  carried  on  the  part  of 
the  one  desiring  to  become  a  passenger  and 
an  acceptance  on  the  part  of  the  carrier. 
Mathews  v.  Metropolitan  3t  By.,  156  Mo. 
App.  715.  loc.  cIL  723,  137  S.  W.  1003 ;  Stager 
V.  Railroad,  119  Pa.  70,  12  Atl.  821 ;  Schep- 
ers  V.  Union  Depot  By.  Co.,  126  Mo.  665,  loc 
cit.  672,  29  S.  W.  712 ;  Schaefer  v.  St  Louis 
&  Suburban  By.  Co..  128  Mo.  64,  30  S.  W. 
331.  The  mere  fact  that  deceased  ran  or 
went  toward  and  jumped  or  stepped  on  tbe 
moving  car  did  not.  create  the  .relation  of 
carrier  and  passenger.  1  Nellls  on  Street 
Railways  (2d  Ed.)  H  249,  268.  There  was  no 
evidence  anywhere  that  there  was  any  act 
Indicating  an  acceptance  of  deceased  as  a 
passenger.  The  petition  Itself  states  that  the 
defendant  company's  rule  was  that  tbe  gate 
should  be  kept  closed  while  the  cars  were  in 
motion  and  to  open  the  gate  only  when  tbe 
cars  were  still.  And  It  also  had  a  rule  for- 
bidding passengers  from  boarding  the  car 
wbile  in  motion,  and  the  warning  not  to  do 
so  was  painted  In  large  letters  on  a  sign  at 
tbe  very  point  where  deceased  attempted  to 
board  tbe  car.  It  was  not  necessary  to  brlni 


home  to  Vt»  deceased  actoal  kaowledca  of 

tbe  rule  if  the  rule  is  so  Gonsptcoonaljr  poart«d 
as  to  lead  to  tbe  reasonable  takfaranoa  Oiat 
notioe  is  given  of  its  ezlstenoa  1  NsSUb  on 
Street  BaUways  (2d  Ed.)  1 2»L  The  brotbeis 
also  testlfled  that  deceased  had  ridden  to 
and  from  bis  work  over  this  Une  tor  six 
yean^  and  he  was  undoubtedly  f*min*i-  vith 
tbe  elevated  platform  and  railway,  Tbew  Is 
therefore  nothing  in  the  testtmony  tending 
to  show  an  invitation  on  the  part  of  the  com- 
pany to  deceased  to  board  the  car,  and  do 
waiver  of  the  rule  against  boardhig  It  wbUe  i 
in  motion ;  cQnaeq,nentl3r  tbe  relation  of  pas- 
senger and  carrier  did  not  oome  Into  eIls^ 
eno&  Tbe  case  is  wholly  unlike  tliet  of 
Nolan  V.  MetropoUtan  St  Ry.  Co.,  200  Uo. 
60%  167  S.  W.  637,  because  in  that  cnae  tbe 
person  intending  to  become  a  paas^i^er  sig- 
naled to  tbe  motonnan,  and  the  lattw  zqdied 
with  a  nod  and  slackened  speed,  ail  ot  whi«fa 
was  absent  in  the  case  at  tiar.  2>Idr  Is  It 
within  the  rule  anonnoed  in  Spoieer  r.  ^Dran- 
stt  Co.,  m  Mo.  App.  65S,  86  S.  W.  693,  since 
there  was  no  slpial  to  stop,  and  xOaii^iff's 
husband  was  bound  to  know  that  tbe  motors 
num  was  not  slowing  down  to  sU^  tfnoe,  at 
tbe  time  be  got  on,  even  tbe  plalntUTB  tuU- 
mony  Is  to  tbe  effect  that  at  least  three- 
fourths  of  the  car  bad  left  the  platform,  and 
was  beyond  the  guard  rail  at  the  edge.  As 
the  deceased  did  not  obtain  tbe  status  of  a 
passenger,  the  oi^  duty  defendants  owed  him 
was  to  use  ordinary  care  to  avoid  injuring 
him  after  it  was  discovered,  or  should  have 
been  discovered,  that  voluntarily  and  tmin- 
vited  be  had  placed  himself  in  a  place  of 
danger.  Mathews  v.  Railway,  supra.  But 
no  failure  in  this  respect  was  pleaded  or 
shown. 

[t]  In  addition  to  all  this,  tbe  deoeased  was 
clearly  guilty  of  contributory  negligence  as  ! 
matter  of  law.   According  to  plalntUFs  own 
evidence.  It  was  past  midnight  Tbe  ear  was  i 
In  motion  and  leaving  an  elevated  station 
platform,  and  three-fourths  of  the  car  was  i 
off  of  it.  The  gate  of  tbe  rear  vestibule  was  ' 
either  dosed  or  two-thirds  dosed.  Arthur 
Speaks  said  the  gate  was  not  ratirdy  ^ut  i 
and  at  first  said  it  fras  two-thirds  shut,  and 
then  afterwards  it  was  two-thirds  or  one- 
third  open,   "or  something  like  tbat ;  I 
couldn't  say  exactly";   and  that  be  didn't  j 
know  when  it  was  opened.  The  deceased  got 
on  the  step,  under  these  drcumstancea,  at 
tbe  farthest  only  ten  fe^  from  a  fence  or 
guard  rail  running  up  to  tbe  track  and  oa 
which  was  a  huge  sign  warning  Iihn  ot  the 
danger.    William  Speaks  says  the  deceased 
was  not  over  four  or  five  feet  from  the  guard 
rail  when  he  got  on.  If  an  attempt  to  board  i 
a  moving  car,  under  these  drcnmstanoes,  will 
not  constitute  contributory  ne^igenoe  as  mat- 
ter of  law,  then  it  would  be  difficult  to  omi- 
ceive  of  one  where  it  would.   It  ia  true  it  is  ' 
not  negligence  per  se  f or  an  able-bodied  man 
to  board  a  slowly  moving  car,  and  the  Ques- 
tion is  one  of  mixed  law  and.fnel,  to  be  ds- 
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termlned  by  the  trlen  of  the  facts  under 
proper  Instnictlona  from  the  conrt  But,  bb 
said  In  tho  Hathews  Oas^  166  Mo.  App. 
724.  13T  8.  W.  1008:  "This  rule  applies  only 
In  cases  where  Qie  act  Is  not  attended  by  un- 
usual and  extnordluary  danjBen."  In  Joyce 
V.  Ballroad.  219  Mo.  loc.  dt  874,  118  8.  W. 
21,  under  drcumstances  almost  Identical 
with  these  at  bar,  Oie  Supreme  Court  held 
that,  if  a  person  undertook  to  board  a  ear 
after  It  started  to  leave  an  elevated  platform 
and  was  struck  and  thrown  down  by  a  guard 
rail  at  the  edge  thereof,  he  could  not  recover. 

[1]  But  plalnUfl  says  his  attempt  to  get 
upon  the  car  did  not  cause  him  to  fall ;  that 
only  the  sudden  starting  up  of  the  car  caused 
that ;  and  consequently  his  contributory  neg- 
ligence, if  any,  had  nothing  to  do  with  his 
fall.  The  trouble  with  this  contention  is 
tbat,  according  to  all  the  evidence,  deceased 
never  waS  safe^  on  the  car.  Even  plaintiff's 
evidence  shows  he  mly  had  one  foot  on  the 
Btq)  and  the  other  on  the  vesttbule  floor,  and 
was  outside  the  partly  closed  vestibule  gate, 
holding  to  it  with  one  hand  and  to  the  rear 
bandhold  of  the  car  with  the  other.  He  was 
therefore  in  a  position  of  great  peril,  and,  in- 
stead of  his  contributory  negligence  In  get- 
ting on  the  ea.T  having  nothli^  to  do  with  his 
foil,  it  had  everything  to  do  with  it,  and  was 
the  proximate  cause  tbereof. 

Viewing  the  case  from  every  possible  angle 
and  In  the  light  of  the  testimony  most  favor- 
able to  plaintiff  and  giving  it  the  benefit  of 
every  Intendment  and  inference  which  it  will 
veasonabiy  support,  it  61early  appears  that 
plaintiff  had  no  case,  and  the  trial  court  was 
correct  in  holding  that  the  demurrer  to  the 
midenoe  should  have  been  sustained. 

The  Judgment  is  therefore  afllrmed.  All 
concur. 


HILLBR  et  aU  V.  DAMAN  «t  aL  (No.  13,(K)a) 
(St.  Louii  Court  of  Appeals.    Mlnonri.  May 
6,  1814.) 

1.  GoiraiAcrs  Q  275*)--Bdildinq  CoNTBAors 

—BSUOH— LlAnilJTT. 

Where  the  plans  and  specificatioos  .for  a 
building  contract  required  the  contractor  to 
install  plate  glass  mirrors  for  the  medicine  cea- 
ee  in  the  bathrooms,  and  the  contractor  installed 
inferior  mirror^  he  was  liable  to  the  owner  for 
bia  damages. 

„IEd,  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |  1207 ;  Dec.  Dig.  S  275.*] 

2.  MicHAniCB'   Liens  (S   312*)  —  Building 

CoBTBACTe— PaYMKNTB  TO  PBBVBNT  LiENS— 

Inoeuritt. 

Where  a  balldiog  contract  provided  that,  if 
there  shoald  be  any  claim  which  might  be  es- 
tablished by  mechanic's  lien  "after  nil  pay- 
mente"  were  made  by  the  owner,  the  contractor 
■hould  refund  to  the  owner  all  moneys  which 
be  was  compelled  to  pay  in  discharging  such 
mim,  though  the  owner  had  a  smaU  balance 
aiie  the  contractor  in  his  hands  when  be  was 
with  notice  of  such  a  claim,  he  was  en- 
Si'j  u**  ""^^^^  tiom  the  contractor  the  amount 
paid  by  him  in  excess  of  such  balance. 
.JEM.  Note.— For  other  cases,  see  Mechanics' 
"m^  Cent.  Dig.  S  865;  Dec.  Dig.  f  312.*] 


8.  COHTBACTS  a  900*)— BCIUIIMO  CoiTTBAOtS 

—Time  fob  Completiow  —  ErrENBiow  of 

TXlfE  OT  Pebfobuancb. 

Where  a  bnilding  contract  provided  tliat,  if 
the  contractor  was  delayed  in  the  prosecuuon 
or  completion  of  the  work,  the  time  for  the 
completion  thereof  should  be  extended  for  a  pe- 
riod equivalent  to  the  time  lost,  bat  that  no 
such  allowance  shoald  be  made  unless  a  claim 
was  presented  in  writing  to  the  architect  with- 
in 48  hours  of  the  occurrence  of  the  delay,  the 
contractor  waa  not  entitled  to  an  extension  of 
time  bocaqse  of  nattert  caoriug  delay,  where 
no  claim  waa  presented  as  reanued. 

[Ed.  Note^For  other  cases,  see  Contracts, 
Cent.  Dig.  H  1372-1381 ;  Dee.  Dig.  |  300.*] 

4.  CoHTBAflTs  (I  800*)— Buildihg  Cortbaotb 

— TUa    FOB    CoUnXTZOK  —  EXIINaiON  OF 

Tiira  OF  Pebfob^ncb, 

Within  a  building  contract,  providing  that 
U  the  contractor  was  delayed  in  the  proseeaUon 
or  completion  of  the  work  by  the  act  or  neglect 
of  the  owner  or  architect,  or  by  any  casualty 
for  which  the  contractor  was  not  responsible, 
the  time  for  completion  should  be  extended  ac- 
cordingly, but  that  no  such  allowance  should 
be  made  unless  a  claim  was  presented  in  writ- 
ing to  the  arcbitect  within  48  hours  of  the  oc- 
currence of  the  delay,  a  delay  in  commencing 
work,  due  to  the  act  of  a  third  party  in  placing 
"f^'^f^"'  on  tlie  iota,  waa  aucb  a  dday  as  re- 
quired the  contractor  to  make  claim  in  writing 
as  a  barfs  for  an  extension. 

[Ed.  Note.— For  other  caaes,  see  Contracts, 
Gent.  Dig.  H  U72-1381 ;  Dee.  Dig.  |  800.*] 

D.  Contracts  (i  300*)— Bdhjiiito  Gohtbacts 
-Time  fob  Completioh  —  Bxtbhsion  of 
TiUB  of  Pbbfobuancb. 

Where  a  building  eontract  contemplated 
that  in  the  work  of  excavation  filled  ground 
might  be  encountered,  and  fixed  the  prices  for 
extra  work  in  excavating  such  filled  ground,  the 
doing  of  such  excavation  was  within  the  terms 
of  the  contract,  and  was  not  such  extra  work 
as  entitled  the  contractor  to  an  extension  of 
time  for  completion  of  the  work. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Tent.  pig.  il  1872-1881 ;  Dec.  Dig.  |  800.*] 

fi.  Contbacts  (I  845*)— Building  Contracts 

—Actions— Plkading — Isbces. 

In  an  action  against  a  building  contrac- 
ts, the  petition  declared  upon  the  costiact,  and 
alleged  a  breach  thereof,  consisting  of  a  delay 
in  completing  the  work,  and  the  contract  was 
filed  therewith  as  an  exhibit.  The  answer  ad- 
mitted the  execntion  of  the  contract,  and  plead- 
ed that  the  time  limit  prescribed  in  the  contract 
was  waived  because  of  several  matters  causing 
delay.  Plaintiff  filed  merely  a  general  denial 
by  way  of  reply.  Held,  thatj  notwithstanding 
bla  failure  to  allege  it  in  hu  reply,  piaintiS 
could  rely  on  a  provision  of  the  contract  requir- 
ing claims  for  an  extension  of  time  to  be  mi^e 
in  writing  within  48  hoars  of  the  occurrence  of 
the  delay,  since  the  admission  of  the  execu- 
tion of  the  contract  not  only  ran  through  the 
whole  defense,  but  waa  indisputable  on  the  trial 
of  other  issues. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  1717 ;  Dec  Dig.  f  84S.*] 

7.  Pbincipal  and  Subett  (J  100*)  — Dis- 
charge OF  Surety— Change  in  Contract. 
Where  a  building  contract  contemplated 
that  in  the  work  of  excavation  filled  ground 
migfat  be  encountered,  and  spedfled  the  prices 
for  excavating  it,  such  excavation  waa  not  an 
alteration  of  the  contract  discharging  the  con- 
tractor's sareties. 

[Ed.  Note.— For  other  casea,  see  Principal  and 
Surew,  Cent  Dig.  fS  162-165;  Dec.  I>ig.  i 
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8.  PBINOIPAL  AND  SUBKTT  ^  lOO*)  — DlB- 
CHABQB  OF  SUBETT— CHAITQB  IR  CONTRACT. 
Where  a,  bond  given  to  insure  performance 
of  a  building  contract  provided  that  the  parties 
might  make  such  changes  and  alterations  in  the 
work  as  they  deemed  proper,  not  exceeding  the 
cost  of  |1,000,  and  titiat  the  Bureties  accorded 
their  consent  uiereto  in  advance,  they  were  not 
discharged  by  alight  changes  made  b^  consent  of 
the  owner  and  contractor,  not  entailing  an  ex- 
pense of  91,000,  though  the  contract  did  not 
authorize  the  making  of  changes. 

[Ed.  Note.— For  other  cases,  sat  Principal 
and  Surety,  Cent  Dig.  H  163-16B;  Dec  Dig. 
I  100.*] 

Appeal  from  St  Loula  Circuit  Court;  Wm. 
M.  Klnsey,  Judge. 

Action  by  J.  C.  A.  HlUa-  and  others  against 
William  Daman  and  others.  From  a  judg- 
ment for  plEdntiffs,  defendants  ap[)eal.  Af- 
firmed. 

8.  Mayner  Wallace  and  Barclay,  Orthwein 
&  Wallace,  all  of  St.  Louis,  for  appellants. 
Wm.  F.  Heldeman,  of  St  Louis,  for  respond- 
ents. 

NORTONI,  J.  This  is  a  suit  for  damages 
alleged  to  have  accrued  through  several 
breaches  of  a  building  contract  PiaintifE  re- 
covered, and  defendant  prosecntes  the  ap- 
peal. 

Plaintiff  is  the  owner  of  the  buildings,  and 
defendant  William  Daman  is  the  contractor, 
while  defendants  John  C.  Timmerberg  and 
Maggie  Daman  are  sureties  on  bis  bond  for 
the  faithful  performance  of  the  contract  A 
jury  was  waived,  and  the  ease  tried  before 
the  court,  which  found  the  Issue  for  plaintiff 
and  gave  judgment  against  all  the  defend- 
ants, from  which  they  jointly  prosecute  the 
appeal.  The  contractor,  Mr.  Daman,  inter- 
posed a  counterclaim  for  certain  alleged  ex- 
tra work,  but  the  finding  and  judgment  were 
for  plaintiff  and  against  him  on  that  as  well. 

It  appears  that  the  items  Involved  In  the 
counterclaim  pertain  to  certain  matters  cov- 
ered in  the  contract  for  which  compensation 
has  been  made  in  accordance  with  the  con- 
tract terms,  and  therefore  it  vrill  be  unnec- 
essary to  consider  the  counterclaim  separate 
and  ai>art  from  the  question  arising  In  plain- 
tiff's case. 

There  are  a  number  of  points  made  In  the 
brief  for  a  reversal  of  the  judgment  hut 
it  will  not  be  necessary  to  discuss  them  all. 
Some  of  them  are  obviously  without  merit, 
and  others  are  concluded  by  our  view  of 
the  contract  and  the  obligation  it  imposes. 

It  appears  that  on  April  20,  1908,  defend- 
ant William  Daman  entered  into  a  written 
contract  with,  Frank  A.  J.  HlUer,  whereby 
he  agreed  to  provide  all  of  the  materials  and 
perform  all  of  the  work  for  the  completion 
of  two  two-story  bilck  buildings  situate  on 
a  lot  at  the  southwest  comer  of  Clayton  and 
Taylor  avenues  in  St  Louis.  One  of  the 
buildings  contemplated  In  the  contract  was 
designed  for  a  store  building  with  Bats  over- 


head, while  the  other  was  a  doable  flat 

building.  The  buildings  were  to  be  coostraet- 
ed  in  accordance  with  the  plans  and  specifica- 
tions prepared  by  Victor  J.  Klutho,  architect 
for  the  owner.   By  article  4  of  the  contract, 
it  Is  stipulated  that  the  store  and  flat  build- 
ing should  be  completed  and  possession  elv- 
en  to  the  owner  on  or  before  August  1,  190S» 
and  the  doable  flat  building  to  be  completed 
and  given  over  to  the  owner  on  or  before 
August  20, 1908.   By  article  9  of  the  contract, 
the  price  to  be  paid  the  contractor  for  the 
excavations  and  the  buildings  is  agreed  upon 
at  (14,943,  to  t>e  paid  upon  the  <%rtiflcate 
of  the  architect  on  or  about  the  first  day  of 
each  montb;  that  is,  payments  equal  to  90 
per  cent  of  the  value  of  the  work  performed 
during  the  preceding  month  to  be  tben  due 
and  payable.   However,  the  same  nintb  arti- 
cle of  the  contract  further  provides  as  fol- 
lows: "It  Is  hereby  understood  and  agreed 
between  the  parties  that  in  case  filled  ground 
is  encountered,  prices  for  extra  work  to  be 
as  follows:  Excavation,  75  cents  per  yard 
at  single  measurement    Concrete  work,  22 
cents  per  cubic  foot   Rubble  masonry,  J4.00 
per  perch."  In  excavating  the  cellars  for  the 
buildings,  filled  ground  was  encountered  by 
the  contractor,  and  it  became  necessary  for 
him  to  proceed  to  a  considerable  depth  by 
sinking  a  number  of  wells  and  erecting  con- 
crete pillars  therein.  The  prosecution  of  thlii 
work  was  delayed  some  by  frequent  rains  un- 
til in  all  several  weeks  of  time  were  consum- 
ed before  the  foundations  were  completed. 
A  considerable  controversy  In  the  case  aris- 
es on  this  matter,  for  It  is  said  by  defendant 
contractor  that  such  was  extra  work  Which 
operated  to  extend  the  time  for  the  comple- 
tion of  the  buildings,  while  it  is  asserted  un 
the  part  of  plaintiff  that  such  was  work  con- 
templated in  the  contract,  and  that  no  exten- 
sion of  time,  may  be  had  therefor  at  any  rate, 
for  the  reason  the  contractor  laid  no  claim 
thereto  under  the  seventh  article  of  the  con- 
tract which  imposed  this  obligation  upon 
hUn.   Moreover,  it  is  asserted  on  the  part  of 
defendant  sureties  that  such  additional  work 
on  foundations  was  extra  work  beyond  the 
pale  of  the  contract  the  performance  of 
which  destroyed  Its  Identity,  and  ther^ore 
discharged  them.    On  the  otber  hand.  It  Is 
asserted  by  plaintiff  that,  such  extra  woA 
being  expressly  mentioned  and  provided  for 
in  the  contract  in  case  filled  ground  was 
encountered,  it  was  within  the  contempla- 
tion of  all  the  parties,  and  therefore  It  was, 
though  its  precise  extent  was  unknown,  a 
part  of  the  very  contract  to  wtilch  the  sure- 
ties assented  upon  slgniug  the  bond.  The  pe- 
tition Is  in  four  counts  but  the  court  found 
the  issue  for  defendants,  and  gav^  judgment 
in  their  favor  on  the  first  count  and  that 
matter  will  not  be  further  noticed. 

[1]  In  the  second  count  of  the  petition,  the 
breach  assigned  relates  to  the  failure  of  the 
contractor  to  Install  plate  glass  mirrors  for 
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tbe  medldiw  cmsb  In  each  of.  the  bathrooms 
contained  In  the  bnlldinss.  Such  mirrors 
were  required,  accoidli^  to  tbe  plans  and 
qiedflcBtlons,  and  -the  breach  touching  this 
matter  seems  to  be  conceded.  It  appears  the 
contractor  installed  Inferior  mirrors  in  the 
medicine  cases  in  dght  bathrooms,  and  it  la 
said  the  value  of  each  Is  $2  less  than  tbe 
mirrors  called  for  In  the  contract  Tbe 
court  found  the  issue  for  plaintUE  touching 
this  matter  and  awarded  him  damages  to 
the  amount  of  flS.  The  evidence  supports 
the  finding,  and  It  may  be  put  aside  without 
further  consideration. 

[2]  Amons  other  things,  the  ninth  article 
of  the  contract  provides  substantially  that, 
should  there  prove  to  be  any  claim  whidi 
may  be  established  1^  mechanic's  lien  against 
the  buildings,  or  either  of  them,  after  all 
paymoits  are  made  the  ownw,  tbe  con- 
tractor shall  refund  to  tbe  owner  all  mon^ 
that  the  latter  may  be  compelled  to  pay  In 
dlscliarglnc  it  After  the  owner  had  paid 
tbe  contractor  all  moneys  doe  him,  save  $4S.- 
17,  one  Ehle^  the  plasterer,  a  subcontractor, 
served  notice  oo  plaintiff  that  there  was  a 
balance  due  him  for  plastering  of  $139.0^ 
and  also  took  steps  bo  establish  a  mechanlo's 
Iten  on  the  buildings  by  serving  notice  to 
that  effect  PlalntifC  thereupon  paid  this  en- 
tire claim  under  the  provMm  of  the  con- 
tract last  quoted,  in  order  to  prevent  the  ac- 
crual of  costs,  and  there  seems  to  be  no  con* 
troversy  in  the  case  with  respect  to  the  fact 
that  the  balance  of  $139.94  was  due  the  plas- 
terer, and  that  it  was  paid  by  plaintiff  as 
above  stated.  The  breach  declared  upon  In 
the  third  count  of  the  petition  relates  to  this 
matter,  and  It  proceeds  to  recover  $139.94 
so  paid  to  £&le,  the  plasterer.  The  conrt 
found  the  issue  for  plaintiff  on  this  count, 
but  deducted  therefrom  the  balance  due  the 
contractor,  and  then  in  the  hands  of  plaintiff, 
that  is,  $43.17,  and  gave  Judgment  for  plain- 
tiff for  the  remainder.  This  finding  and 
Judgment  are  amply  supported  by  the  evi- 
dence, and  seem  to  be  well  enough  in  every 
respect,  but  defendant  argues  that  plaintiff 
should  not  recover  therefor  because  the  con- 
tract eflys  the  amount  is  to  be  refunded  if 
paid  on  "any  such  claim  after  all  payments 
are  made  to  the  contractor."  Because  there 
remained  $43.17  in  the  iiands  of  the  owner 
due  the  contractor.  It  is  eald  the  payment  of 
the  plasterer's  bill  was  premature,  but  obvi- 
ously  this  hrgument  Is  without  merit  It  la 
highly  technical  and  without  substance,  for 
it  is  conceded  that  the  plasterer's  bill  of 
$139.94  was  unpaid,  and  that  plaintiff  paid 
it  In  order  to  prevent  a  lien  from  being  estab- 
lished against  the  buildings,  and  this  too, 
after  the  lien  notice  was  served  upon  him. 
The  mere  fact  that  there  remained  $43.17 
of  mon^  due  the  contractor  In  his  hands 
at  the  time  Is  Immaterial,  for  it  is  clear  that 
substantially  all  payments  had  then  been 
made  to  the,  contractor      plaintiff  before 


this  claim  was  discovered  to  be  unpaid.  It 
is  true  idaintifl  sued  for  the  entire  amount 
paid  out  to  the  plasterer,  that  Is.  $189.94. 
but  he  U  permitted  to  recover  cmly  the  bal- 
ance so  paid,  with  interest,  after  deducting 
the  small  amount  then  owing  by  him  to  the 
contractor.  When  it  Is  remembered  that,  by 
the  command  of  the  statutes.  Judgments  are , 
not  to  be  reversed  on  appeal  save  for  error  ' 
affecting  the  merits  of  the  case  against  tbe 
aiq;>eUant,  it  would  seem  that  such  a  point 
should  not  be  urged  upon  us. 

[8]  The  real  controversy  in  the  case  arises 
on  the  fourth  count  of  the  petition.  The 
breach  alleged  In  this  count  relates  to  the 
&ilnxB  of  the  contractor  to  complete  the 
buildings  in  the  time  nwdfled;  that  is,  the 
one  by  August  1, 1908,  and  the  other  by  Au- 
gust 20,  IflOS.  It  is  said  the  buUdings  were 
not  completed  until,  one  in  the  latter  part  ot 
November  and  the  other  about  fhe  middle  of 
December.  Because  of  this  plaintiff  lost  the 
ratals  for  cou^erabte  time,  which.  In  all, 
amounted  to  $166  per  month.  Defendant  con- 
tractor Insists  that  the  contract  time  for  the 
completion  of  the  buildings  was  waived,  and 
a  reasonable  time  substituted  therefor,  be- 
cause: First,  that  he  was  delayed  10  days  In 
commencing  the  work,  in  that  the  lots  were 
covered  with  macadam;  and,  second,  delay- 
ed thereafter  because  Of  the  owner's  failure 
to  pay  promptly  for  the  work  on  July  1st  the 
Installment  of  compensation  then  due  under 
the  contract;  and.  third,  because  of  alleged 
extra  work  entailed  through  sinking  wdls 
and  bnUdlng  concrete  pillars  In  that  filled 
ground  was  encountered.  It  appears  the  con- 
tract was  entered  Into  on  the  20tb  day  of 
April,  and  on  the  following  day  defendant 
contractor  visited  the  lots  with  a  view  of  ar- 
ranging to  commence  excavating  thereon. 
But  upon  arriving  there  he  discovered  abont 
30  loads  of  macadam,  which  had  been  placed 
upon  the  lots  by  a  street  contractor,  and  be 
was  deterred  from  commencing  work  because 
of  that  fact  Touching  this  matter.  It  ap- 
pears that  neither  the  owner  nor  the  con- 
tractor was.  advised  at  the  time  the  contract 
was  made;  that  Is  to  say,  the  street  contract- 
or had  appropriated  the  use  of  the  lots  as  a 
storage  place  for  his  macadam  without  the 
knowledge  or  consent  of  the  owner,  ffnd  with- 
out the  knowledge  of  defendant  Etaman  no- 
tified plaintiff's  agent  forthwith  to  caiise  the 
macadam  to  be  removed,  and  he  proceeded  at 
once  to  that  end.  However,  about  10  days' 
time  was  consumed  before  the  macadam  was 
removed  from  the  lots,  and  the  contractor 
thus  enabled  to  commence  work  thereon. 

Touching  the  matter  of  the  owner's  failure 
to  pay  Daman,  the  contractor,  for  90  per 
cent,  of  the  work  done  in  June,  which,  accord- 
ing to  the  contract,  should  have  been  paid  on 
July  Ist,  it  appears  this  payment  was  not 
made  for  some  reason  until  July  13th.  Be- 
cause this  payment  was  not  promptly  made, 
the  excavators  quit  woric  for  10  or  12  da,^ 
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and  it  Is  Insisted  tMa  default  on  the  part  of 
tbe  owner  operated  to  extend  Oie  time  for 
completing  the  bnildlngs. 

Touching  the  matter  of  the  alleged  extra 
worh  In  sinking  wells  and  putting  in  con- 
crete pillars  beneath  the  regular  foundation 
walls  designed,  it  appears  BOTeral  weeks  were 
consumed,  inasmach  as  tbe  work  was  delayed 
by  frequent  rains  as  well. 

The  court  denied  the  right  of  defendant 
contractor  to  an  extendon  of  the  time  because 
of  these  facts,  for  the  reason  be  had  made  no 
claim  thereto  in  nccorrtance  with  the  serenth 
article  of  tbe  contract,  and  the  judgment  Is 
obviously  sound  when  that  Instrument  Is 
looked  to.  The  sevHith  article  of  tbe  con- 
tract is  as  follows:  "Should  the  contractor  be 
delayed  in  the  prosecution  or  completion  of 
tbe  work  by  the  act,  neglect  or  default  of  the 
owner,  of  the  architect,  or  of  any  other  con- 
tractor employed  by  the  owner,  upon  tbe  work, 
or  by  any  damage  caused  by  fire  or  other 
casualty  for  which  tbe  contractor  Is  not  re- 
sponsible, or  by  general  strikes  or  lockouts 
caused  hy  acts  of  employ^  then  the  time 
herein  fixed  for  the  completion  of  tbe  work 
shall  be  extended  for  a  period  equivalent  to 
the  time  lost  by  reason  of  any  or  all  the 
causes  aforesaid,  which  extended  period  shall 
be  determined  and  fixed  by  tbe  architect; 
but  no  such  allowance  shall  be  made  unless 
a  claim  Uierefor  is  presented  in  writing  to 
the  architect  within  forty-eight  hours  of  the 
occurrence  of  such  delay."  Such  provisions 
are  inserted  In  building  contracts  with  a 
view  of  clearly  defining  the  rights  of  the  par- 
tiea  thereto,  and  obviating  controversies 
'  which  BO  frequently  arise  with  respect  to  de- 
lays and  alleged  waivers  of  time,  based  upon 
dalnu  concerning  extra  work  and  other  vari- 
ations from  tbe  contract  terms,  whi<A,  as  a 
ml^  almost  always  occnr  to  some  extent  if 
tbe  work  is  of  any  considerable  proportion. 
A  provision  of  a  building  contract  precisely 
similar  to  the  one  above  copied  was  consid- 
ered by  this  court  and  upheld  on  a  former 
occasion.  In  that  case  it  was  declared  that, 
where  the  contract  contains  tins  article.  It  Is 
iDCnmbent  open  tbe  contractor,  In  order  to 
avail  of  an  extension  of  tbne  provided  for 
completloa  <tf  the  tmllffings  in  other  portions 
ot  the  contract,  to  lay  dalm  therefbr  at  the 
time  and  within  tbe  time  and  mannw  stli>- 
nlated.  OtberwlBe  no  saiA  extendon  of  time 
Is  available  to  him  on  the  groonds  of  waiver, 
for  it  wlU  not  do  to  Imply  a  reasonable  time 
in  tbe  very  face  ot  a  provision  stlpalatlng  a 
predae  time,  oonpled  with  another  express 
provlelon  to  the  effect  that  such  time  shall 
prevail  unless  extended  in  the  manner  agreed 
upon  by  the  parties.  Bee  Ward  v.  Hareii, 
139  Mo.  App.  8,  lid  S.  W.  446.  Here,  it  Is 
conceded  that  d^^dant  Daman,  the  contrac- 
tor, made  no  claim  whatever  for  an  extension 
of  time,  as  required  by  the  seventh  article  iji 
the  contract,  because  of  any  of  the  delays 
above  referred  to,  and,  indeed,  he  made  no 


such  claim  of  any  Und,  or  at  any  time,  until 
after  the  insUtatlon  of  tbe  suit  Bnt  it  Im 
said  the  case  of  BIdridge  v.  Fnbr,  69  Mo. 
App.  46,  determines  that  where  a  lot  la  not 
given  into  possession  of  the  contractor  by 
tbe  owner  so  that  he  mi|^t  Immediately  com- 
mence work  thereon,  such  fact  operates  an 
extMision  of  time.  The  judgment  there  giv- 
en by  tbe  court  is  sound,  indeed,  on  tbe  facts 
it  portrays,  bnt  tbe  case  is  entirely  dissimilar 
from  this  one.  In  that  case  tbe  owner  ex- 
pressly agreed  in  the  contract  to  deliver  pos- 
session of  tbe  lot  to  the  contractor  on  or  be- 
fore the  9th  day  of  April,  and  he  breached 
this  provision  in  that  be  failed  to  do  so  nntil 
April  aotb.  Here,  no  such  agreement  what- 
ever appears  betwe«i  the  parties,  but  this  is 
of  only  sligbt  importance,  as  it  may  be  con- 
ceded, though  not  decided,  that  the  law  de- 
volved upon  tbe  owner  tbe  duty  in  the  in- 
stant case  of  fnrnisbing  the  lots  dear  of 
macadam  if  nothing  otherwise  appeared. 
But  the  case  of  Eldridge  v.  Fnbr,  supra,  is, 
moreover,  to  be  distinguished  from  this  one 
Id  that  there  the  contract  contained  no  pro- 
vision whatever  requiring  the  contractor  to 
lay  a  claim  for  an  extension  of  time  if  one 
were  desired,  as  in  tbe  case  at  bar.  Had 
Daman,  the  contractor,  proceeded  in  accord- 
ance with  the  seventh  article  of  the  contract 
and  presented  In  writing  to  the  arctdtect, 
vrithin  48  hours  of  the  occurrence  of  the  de- 
lay, his  claim  for  an  extension  of  time  on  ac- 
count of  it,  a  different  situation  entirely 
would  appear.  But  this  be  did  not  do,  and 
he  Is  therefore  concluded  with  respect  to  tliat 
matter  by  his  failure  to  avail  hlmseU  of  the 
provisions  of  the  contract. 

[4]  But  it  is  said,  though  fltncb  be  true,  ar- 
ticle 7  of  tbe  contract  contemplates  delays  In 
the  "prosecution  or  completion  of  tbe  work." 
and  that  tbe  10  days*  delay  occasioned  be- 
cause of  tbe  failure  to  see  that  tbe  lots  were 
cleared  of  macadam  when  the  contract  was 
let  is  not  within  It  becanae  socb  delay  occur- 
red before  the  commencement  of  the  work. 
Touching  this  matter,  it  is  to  be  said  that  tbe 
subject-matter  of  article  7  of  the  contract  ii 
delays  that  might  occur,  and  it  Is  obvious 
0ie  delay  here  Involved  occurred  after  ttie 
execution  of  the  contract,  fbr  until  that  tact 
was  accomplished  no  right  to  performance  In 
execution  of  the  contract  obtained.  It  is 
therefore  nuudflest  that  the  delay  reared  to. 
though  It  was  occasioned  by  tbe;canditl<Hi  of 
tlie  lot  at  die  time  tbe  contract  was  let,  falls 
within  tbe  very  terms  ot  the  aUpolation,  for 
It  deterred  the  ''completion'*  vt  the  bnildinga. 
Obviously  the  contractor  riiOuld  have  made 
his  claim  for  an  extension  at  time  In  -nocord- 
ance  with  the  provlalona  of  article  T. 

No  Claim  was  made  on  the  part  ot  the  con- 
tractor for  an  extension  of  time  on  aceonot 
of  delay  in  the  work  occasioned  by  the  tail- 
ure  of  tbe  owner  to  iMiy  him  90  per  cent'  of 
the  contract  price  for  work  dime  during  tbe 
month  of  June;  which  became  due  pn  tbe 
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flrat  day  «f  July.  It  Is  tone  this  payment 
was  deferred  nntn  Jnly  18th,  and  It  Is  tme, 
too,  tbat  thb  workmen  quit  because  their  pay 
was  not  forthcomli^.  But  this  delay  so  oc- 
casioned, though  because  of  the  neglect  or 
d^utt  of  the  owner,  is  not  available  to  the 
confractor  as  a  waiver  of  the  other  terms  of 
the  contract  for  the  reason  tbat  the  contrac- 
tor made  no  claim  therefor  under  article  7 
above  referred  to. 

[B]  Toudilng  the  matter  of  the  delay  oc- 
casloned  through  alleged  additional  work  In 
^klng  a  number  of  wells  and  filling  them 
with  concrete  beneath  the  regular  foundation 
walla  of  the  building,  it  Is  to  be  said  that  this 
work  was  clearly  within  the  terms  of  the 
contract  The  parties  contemplated  tbat 
filled  ground  might  be  encountered  In  this 
connection  and  stipulated  in  the  contract  con- 
cerning it  The  contract  recites:  "It  Is  here- 
by understood  and  agreed  betwe«i  the  par- 
ties tbat  in  case  filled  ground  Is  encountered, 
prices  for  extra  work  to  be  as  follows:  Bx- 
cavatlon,  75  cents  per  yard  at  single  meas- 
urements. Concrete  work.  22  cents  per  cubic 
foot  Rubble  masonry,  $4.00  per  perch." 
Obviously  this  work  cannot  be  regarded  as 
extra  work,  for  It  was  exinessly  agreed  upon 
in  the  contract  Moreover,  whether  It  be  ex- 
tra or  not  the  contractor  Is  not  entitled  to  an 
extension  of  time  because  of  it  for  the  rea- 
son that  he  made  no  claim  whatever  on  that 
score,  as  he  was  required  to  do  In  order  to 
obtain  an  extension  of  time  under  the  provi- 
sions of  article  7  -of  the  contract 

[I]  But  It  is  argued  article  7  of  the  con- 
tract is  not  availaUe  to  plaintiff,  for  that  be 
did  not  set  it  forth  and  rely  upon  It  in  his 
reply.  The  petition  declared  upon  the  con- 
tract and  asalgns  the  sevwal  breacbes  there- 
of berelnabove  disease  Moreover,  the 
contract  Is  filed  witlk  the  petition  as  an  ex- 
Ubit  in  the  caaa  By  their  answer  defbnd- 
ants  admitted  the  execution  of  the  contract 
as  pleaded  in  the  petition,  and  all  <rf  Its 
terms,  but  incorporated  another  plea  besides, 
to  the  effect  that  ttae  time  limit  prescribed  in 
tbe  contract  for  a  completion  of  the  building 
was  waived  because  of  the  several  matters 
above  discussed.  To  this  answer  plaintiff 
filed  merely  a  geowal  denlti  by  way  of  r^ty. 
It  Is  aivned  tbat  is  this  ^te  of  the  plead- 
ings idalntlff  Is  not  entitled  to  avail  himself 
of  artl<^  7  of  the  oontoact,  which  imposed 
the  duty  upon  defendant  Daman  to  lay 
claims  for  an  ertenslon  of  time  In  order  to 
avail  blmsdt  hereof.  Obviously  tUs  provi- 
sion of  the  contract  Is  available  to  plaintiff, 
vrea  though  he  did  not  expressly  lOead  It  In 
tbe  reply,  for  defendant  expressly  admitted 
tbe  entire  contract  containing  all  Its  parts  in 
bis  answer.  Sodi  an  admission  in  Uto  an- 
swer, not  only  runs  through  the  whole  de- 
fense of  the  case,  as  was  said  by  the  Supreme 
Court  in  Cox  v,  Volkert,  86  Mo.  506,  511,  but 
Is  indisputable  on  the  trial  of  other  issues 
raised  by  the  pleadings.  Call  v.  Moll.  8»  Mo. 


App.  886.  Indeed,  it  would  Mem,  after  Uins 
expressly  admitting  tbe  ocmtract  in  the  an- 
swer, containing  as  it  did  article  7,  tbat  de- 
fendant's plea  of  a  waiver  of  tiie  provislonB 
of  the  contract  for  convicting  the  bidldings 
within  the  time  therein  stipulated  was  beside 
the  case  unless  It  set  forth,  too,  compliance 
with  such  article  7. 

[7]  The  defendant's  snretieB  argue  that 
they  are  discharged  from  their  obligation  be- 
cause of  changes  made  Ul  Uie  execution  of 
the  contract  and  addltlooal  work  mtailed. 
This  argument  proceeds  from  tbe  fact  that 
upon  encountering  filled  ground  the  several 
wells  were  made,  and  eoncrrte  pillars  greeted 
ther^  beneath  tbe  foundations.  But  obvi- 
ously such  Is  not  an  alteration  ot  the  con- 
tract in  tbe  sense  required  to  discha^  tbe 
sureties  from  their  (^ligation  to  reepmd  tor 
Its  breach.  Tbe  identity  of  the  contract  was 
in  no  wise  impaired  by  this  woric,  for  the 
very  ocmtract,  to  the  execution  of  the  faithful 
performance  of  which  the  suretlai  stood  re- 
spondble,  cmtemplated  such  work  in  tbe 
event  filled  ground  was  oununtered,  and  pro- 
vided the  prices  that  should  be  paid  UierefOr. 
ia  such  drcumstances.  it  appearing  that  tbe 
parties  contemplated  and  tbe  contract  clear- 
ly referred  to  such  additional  work  aa  within 
their  contemplation  when  It  was  executed, 
the  BQ  redes  are  regarded  as  baring  consented 
thweto  at  the  time  of  assuming  tbdr  obla- 
tion, and  may  not  be  heard  to  complain 
Uiereafter.  The  question  has  been  pointedly 
decided  heretofore.  Spo  Bumes*  Elstate  v. 
Mdfllity  ic  Deposit  Co..  96  Ma  App.  467.  70  S. 
W.  S18;  The  Asbenbroedel  Club  t.  Flnlay.  6S 
Mo.  App.  206,  260. 

[I]  However,  there  was  a  slight  change 
made  by  consent  of  the  owner  and  the  con- 
tractor, whereby  certain  reinforced  concrete 
beams  were  installed  in  lien  of  some  other 
work,  and  an  argnmoit  is  predicated  on  this 
matter,  to  tbe  effect  that  the  sureUes  were 
dis<^rged  because  of  such  change.  Mo 
doubt  this  argumoit  would  inhere  with  con- 
siderable torce  were  it  not  for  tbe  tact  tbat 
the  bond  which  the  sureties  executed  express- 
ly stipulates  tbat  the  parties  may  make  such 
changes  and  alterations  as  they  deem  proper, 
not  exceeding  tbe  cost  of  $1,000,  and  tbat  the 
sureties  accorded  their  consent  thereto  in  ad- 
vance^ The  changes  so  made  did  not  entail 
an  item  of  expense  to  equal  that  to  which 
the  sureties  had  thus  consented,  and  It  there- 
fore avails  nothing  to  them  by  way  of  acqult- 
tli«  tbetr  obligation  to  reiqwnd.  It  Is  true 
this  particular  matter  Is  not  referred  to  in 
the  contract  but  It  is  expressly  provided  for 
in  the  bond.  Ttae  suit  proceeds  on  both  the 
bond  and  the  contract  for  they  are  to  be  read 
and  considered  together.  Tbe  consent  stipu- 
lated in  tbe  one  is  equally  as  valid  on  this 
matter  as  In  the  other. 

Tbe  questions  made  on  defendant  Daman's 
counterclaim  are  all  fully  dlq;>osed  of  by 
what  has  been  said  In  the  opinion,  and  it  Is 
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nimecesaary  to  consider  tbem  separately.  It 
BeemB  to  be  dear  enough  that  there  Is  no 
m^t  In  the  controversy. 

The  Judgment  should  be  aflBrmed.  It  is  so 
ordered. 

BBYNOLDS,  P.  J.,  and  ALLEN,  J.,  ooncnr. 


GIBSON      POLLOCK.    (No.  10,8420 

(Kansas  City  Court  of  Appeals.  MiBSoorL 
April  6,  1914.    Bebearing  Denied 
May  4,  1914.) 

1.  PuiADino  (S  4ia*)— PramoN— Itoicra— 

Waives.  ,  . 

A  defendant  who  files  an  answer  after  the 
overruling  of  his  demurrer  to  the  petition  as  in- 
sufficient to  state  a  cause  of  action  does  not 
thereby  waive  the  objection. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  II  1398.  1408-1406;  Dec.  Dig.  | 
4ia*] 

2.  iNflAsa  Pbbsohs  (1  80*>-Tobis— Liabil- 

ITT.  • 

An  insane  person  Is  liable  for  his  torts. 
[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  I  142;  Dec.  Dig.  S  SO  •I 

3.  iHSAin  FBB80HB  (|  94*)— AotioHB-QUAftn- 

An  Insane  person,  when  sued  for  a  tort, 
most  be  given  the  benefit  of  a  defense  made 
by  a  sane  person  as  guardian. 

[Ed.  Note.— For  other  cases,  se«  Insane  Pei^ 
Bons,  Cent  Dig.  M  164,  165;  Dec  Dig.  |  94.»] 

4.  jDDOittNT  (I  834«)  — Wbii  Gosuc  Nobis 
— Bembdt. 

Where  the  face  of  the  proceedings  agaiuat 
an  insane  person  for -a  tort  doeb  not  snow  the 
fact  of  his  insanity  and  his  inability  to  defend, 
and  the  judgment  against  him  is  on  its  face 
valid,  the  remedy  is  to  have  the  Judgment  set 
aside  by  writ  of  error  coram  nobis  for  the  er- 
ror of  net. 

[Ed.  Note.— For  other  casefc,  see  Judgment, 
Cent.  Dig.  K  688-646;  Dec  Dig.  1  834*] 

5.  Judgment  jS  334*)— Weit  Gobau  Nobis 

— PETrnOB— SUFFlCiKBCT. 

A  petition  for  writ  of  error  coram  nobis 
to  set  aside  a  judgment  against  an  insane  de- 
fendant for  a  tort,  which  alleges  that  the  alie- 
gatioDs  of  the  petition  of  plaintiff  in  the  action 
were  untrue,  and  that  defendant  had  a  good  de- 
fense to  the  action,  is  sufficient  after  verdict, 
though  subject  to  attack  by  demurrer, 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §S  638-646;   Dec.  Dig.  |  334.*1 

6.  Judgment  (8  334*)— Wnrr  Corah  Nobis 
— DEixcTft-OBJXCnoits— Mankeb  of  Raib- 
ino. 

The  objection  to  a  petition  for  a  writ  of 
error  coram  nobis  to  set  aside  a  judgment 
against  an  insane  defendant  for  a  tort,  based 
on  the  fact  t/at  the  petition  shows  that  the 
guardian  of  the  insane  defendant  Is  plaintiff 
in  the  writ  instead  of  the  insane  defendant,  can 
only  be  raised  by  special  demurrer  or  specifical- 
ly set  up  in  the  answer;  otherwise  it  will  be 
waived. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  638-046;   DecDig.  |  334.*] 

7.  JuDauENT  (I  334*)— Wbit  of  Bbbob  Oobax 

Nobis— Review. 

The  court,  on  application  for  a  writ  of  er- 
ror coram  nobis  to  set  aside  a  judgment  against 
an  insane  defendant,  who  was  not  represented 
by  gotrdian  in  the  action  reinlting  in  the  judg- 


ment, will  not  try  the  merits  of  tibe  action  in 
which  the  judgment  was  rendered. 

[Ed,  -Note.— For  other  cases,  see  Judgment 
Cent  Dig.  li  638-646;  Dec  Dig.  1  334.«J 

&  Insane  Febbonb  2*)— Bvidenge  or  In- 
sanity. 

On  an  apijllcatlon  for  a  writ  of  error  coram 
nobis  to  set  aside  a  judgment  against  an  alleged 
insane  defendant,  who  was  not  represented  by 
guardian  in  the  action  resulting  in  the  judg- 
ment evidence  kiM  to  sustain  a  finding  that  de- 
fendant was  insane  at  the  time  of  the  trial  au- 
thorizing the  granting  of  relief. 

[Ed.  Note.— For  other  cases,  see*  Insane  Pei^ 
sons,  Cent  Dig.  H  4-10 ;  Dec  Dig.  |  2.*] 

8.  JUDGICSNT     (S     334*)— VACATINQ— XjIHITA- 
TIONS. 

The  statute  of  limitations  does  not  app'j^ 
to  writs  coram  nobis  to  set  aside  judgments. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  638-646;  DecDig.  {  334.*1 

10.  JuooHENT  ^  334*)— Vaoatino— Laches. 

A  dela;  of  S  years  before  bringing  a  writ 
of  error  coram  uobia  to  set  aside  a  judgmest 
rendered  against  an  Sieged  insane  defendant 
who  was  not  represented  by  guardian,  does  not 
amount  to  laches,  where  only  about  18  mouths 
elapsed  after  the  appointment  of  the  guardian 
before  the  application  for  the  writ. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  8§  638-646 ;  Dec.  Dig.  |  S34.*J 

Appeal  from  Circuit  Court,  Buchanan 
County. 

Application  for  writ  of  error  coram  nol^ 
by  James  A.  Gibson,  guardian,  against  Alice 
Pollock,  to  set  aside  a  Judgment  From  a 
Judgment  granting  leUeC,  defendant  appeals. 
Affixmed. 

Jas.  W.  Boyd,  of  St  Joseph,  Cor  appellant 
G.  F.  Strop  and  Eugme  SilTerman,  both  of 
St  Joseph,  for  respondent 

ELLISON,  P.  J.  On  the  19th  of  Hay.  190S, 
a  Judgment  was  rendered  in  favor  of  defend- 
ant, Alice  Pollodc,  against  Frederick  Beis- 
chel  In  the  sum  of  f 1,000.  The  ground  of  her 
action  against  Reischel  was  assault  and  bat- 
tery. On  the  11th  of  August,  1906,  ttOs 
plaintiff,  as  guardian  for  Beiscbel.  instituted 
this  action  in  the  nature  of  an  amiUcstloa 
for  a  writ  of  error  coram  nobis,  whereby  he 
se^a  to  set  aMde  such  Judgment  on  the 
ground  of  error  of  fact  vis.,  the  Insanity  of 
Relachel,  which  tact  did  not  appear  on  the 
record  in  the  action  for  assault  and  batt^. 
The  trial  court  sustained  the  application  and 
set  aside  the  Jndgmuit  with  a  view  to  allows 
Ing  the  guardian  to  file  an  answer  and  de- 
fend against  the  action.  Alice,  as  defendant 
in  tills  pnoeedliig.  vipealed  to  this  couit. 

[1]  Dtfendant  demurred  to  pl^irtiirs  peti- 
tion on  the  groond  that  It  failed  to  state  a 
cause  of  action.  The  demurrer  was  over- 
ruled,  and  she  then  filed  an  answer  consisting 
of  a  graeral  denial  and  Uiat  no  cause  of  a^ 
tlon  was  stated.  WWle  an  answer  ordlnartly 
waives  a  donurrer,  it  does  not  do  so  whai 
the  objection  is  a  failure  to  allege  facts  saJB- 
cient  to  constitute  a  cause  of  action,  and  we 
tber^we  will  examine  into  tbe  sufficiency  of 
the  petition. 
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It  Is  elalmed  that,  though  tbe  petition 
alleges  fbat  at  the  time  of  serrlce  of  process 
In  the  acttoD  for  assault  and  battery,  and  at 
.  the  time  of  the  trial  of  that  action,  Beischel 
was  insane,  and  tliat  no  guardian  was  ap- 
pointed for  him,  yet  it  Is  fatally  defective  In 
that  It  Is  not  alleged  that  he  was  Insane 
wben  he  made  the  assault  on  Mrs.  Pollock. 
In  support  of  ttiis  proposition,  defendant  has 
cited  US  to  an  array  of  authority  to  the  effect 
tliat  a  Judgment  against  an'insane  person  is 
not  void,  and  that  "process  and  Judgment  go 
against  the  lunatic  as  against  other  partiea." 
1  Black  on  Judgments,  I  205 ;  1  Freeman  on 
Judgments,  S  152 ;  Jamison  v.  Gulllgan.  151 
Mo.  410.  416,  52  S.  W.  224 ;  Redmond  T.  BaU- 
road,  225  Mo.  721,  729,  126  S.  W.  169;  10 
Encyclopedia  Pleading  &  Practice  1224.  And 
that  a  lunatic  is  civilly  liable  for  his  wrong- 
ful trespass  su^  as  for  assault  or  for  de- 
struction of  property.  Lancaster  County 
Bank  V.  Moore,  78  Pa.  407,  413.  21  Am.  £ep. 
24 ;  Bdirens  v.  McKenzle,  23  Iowa.  333,  342. 
92  Am.  Dec.  428;  Moraln  v.  Develin,  132 
Mass.  87,  42  Am.  R^.  423;  11  Am.  &  Eng. 
E^ncy.  of  Law  (1st  Bd.)  127. 

[2-4]  In  our  opinion  these  propositions  fail 
to  support  tlie  objection  to  the  petition.  The 
allegaU<Hi8  therein  are  not,  directly  or  in- 
directly, inconsist^t  with  the  law  thus  stat- 
ed. An  Insane  person  is  liable  for  bis  torts, 
but  he  must  have  the  right  and  benefit  of  a 
defense  made  by  a  sane  person  (either  him- 
self recovered,  or  a  guardian)  to  ascertain  If 
he  committed  tbe  tort  The  face  of  tbe  pro- 
ceedings against  him  not  showing  the  fact  of 
insanity,  and  consequently  that  he  was  dis- 
abled to  defend  at  the  time  of  tbe  trial,  the 
Judgment  appears  to  be  valid,  and  tbe  only 
way  be  may  have  defense  is  to  set  it  aside 
by  writ  coram  nobis,  for  error  of  fact  not  dis- 
closed by  the  record.  The  office  performed 
and  the  practical  application  of  this  writ  has 
been  stated  and  illustrated  many  times  In 
this  state.  State  v.  Wallace.  209  Mo.  358, 
108  S.  W,  542;  State  ex  rel.  v.  BUey, 
219  Mo.  667,  683,  118  S.  W.  647;  State  v. 
Stanley,  225  Mo.  625,  532,  125  S.  W.  475; 
Dngan  t.  Scott,  37  Mo.  App.  663. 

But  while  defendant  seems  to  concede  the 
writ  would  be  allowable  In  cases  where  the 
Judgment  was  against  an  Infant,  deceased 
person,  etc.,  she  Insists  that,  since  the  Judg- 
meat  against  an  insane  person  Is  valid,  the 
writ  will  not  aid  such  person.  This  Idea 
leaves  out  of  view  wbat  we  have  Just  writ- 
ten, tint,  if  properly  applied  for,  there  must 
be  opportunity  alforded  for  defense  by  a 
sane  person.*  And  insane  persons  are  In- 
cluded witti  those  mentioned  as  being  entitled 
to  the  writ  Heard  t.  Sack.  81  Mo.  610,  616 ; 
State  V.  Wallace,  supra.  209  Mo.  loa  dt  364. 
108  S.  W.  642 ;  State  ex  rel.  v.  Riley,  supra. 
219  Mo.  loc.  cit  682, 118  S.  W.  647;  Dugan  v. 
Scott  supra,  87  Mo.  App.  loc.  dt  670;  Had- 
ley  T.  Bonero,  103  Mo.  App.  549,  501,  78  S. 
-W.  64;  23  Cyc.  884. 

[I]  It  Is  further  contoided  that  the  petl- 
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noa  taSiM  to  state  a  eause  of  actton.  In  Out 
It  does  not  allege  facts  showing  tiuit  Betsdid 
had  a  good  defense  which  he  could,  and 
would,  offier  if  given  an  opportunity.  Many 
cases  are  cited  in  support  of  the  proposltloa 
that  such  allegation  should  be  made  to  aet 
aside  Judgments  by  default  and  In  some  oth- 
er instances  when  a  party  had  failed  to  make 
a  proper  defense;  or  for  some  irr^eularity. 
These  are  not  applicable  In  proceeding  for 
the  writ  ot  error  coram  nobis,  it  has  b^ 
held  that  no  Inquiry  can  be  had  into  tbe 
cause  of  action  upon  whldi  the  Judgment  is 
founded.  Higbee  t.  Ownstock,  1  Denlo  (N. 
Y.)  652;  Breckenrtdgp  t.  Coleman.  46  Ely. 
(7  B.  Mon.)  331,  335  ;  23  Cyc.  884,  885. 

But  It  Is  not  necessary  that  we  should  de- 
cide the  matter  as  a  questlm  ot  pleading, 
since.  In  our  opinion,  the  petition  is  sufficient 
after  Judgment  It  does  not  s^  out  the  facts 
of  defense  which  uisted  in  Belscbel's  favor 
In  the  action  of  assault  and  battery;  but  it 
does  allege  "that  the  allegations  in  said  peti- 
tion so  filed  by  Alice  Follodk  as  aforesaid 
were  untrue,  and  that  said  Frederick  Reis- 
cbel  had  a  good  and  complete  defense  to  said 
action."  The  sufficiency  of  those  allegations 
might  be  attacked  by  proper  demurrer,  but 
they  are  not  so  defident  as  not  to  be  curable 
by  verdict  or  Judgment  The  allegations  be- 
ing of  that  character,  defendant's  answer 
waived  objection  to  them. 

■  [6]  Another  objection  to  tbe  petition  Is  that 
It  should  not  bave  been  entitled  as  "James  A. 
Olbson,  Guardian  and  Curator  of  Frederick 
Relscbel,  Insane";  that  as  It  stands,  Gibson 
Is  tbe  plaintiff  Instead  of  Relscbel;  and  that 
he  Is  not  a  proper  party  plaintiff.  But  this 
also  should  bave  been  made  a  ground  of  spe- 
cial deiuurrer,  or  specially  set  up  In  tbe  an- 
swer; otherwise.  It  Is  waived.  Baxter  v.  St. 
Louis  Transit  Co.,  198  Mo.  1,  95  S.  W.  856; 
Gibson  V.  Sbull,  251  Mo.  480,  158  S.  W.  322. 

[7]  But  during  the  introduction  of  evidence 
the  question  was  presented  whetber  the  mer- 
its of  tbe  action  for  assault  and  battery  were 
an  issue  In  the  present  proceedings.  The 
trial  court  ruled  they  were  not,  and  we  be- 
lieve tbe  ruling  was  correct.  Keeping  in 
mind  that  the  ground  of  plaintiff's  present 
complaint  Is  that  a  trial  was  had  of  an  In- 
sane man  and  that  a  Judgment  was  rendered 
against  him,  we  cannot  see  the  reason  for,  or 
propriety  of,  tr>'lng  the  merits  of  the  action 
In  which  such  Judgment  was  bad.  Higbee  v. 
Comstock,  1  Denlo  (N.  T.)  652;  Breckenridge 
V.  Coleman,  46  Ky.  (7  B.  Mon.)  331,  335;  23 
Cyc.  884,  885.  In  the  first  of  these  cases,  the 
court  per  Beardsley,  J.,  said:  "We  cannot  as 
I  think,  look  at  the  cause  of  action  upon 
which  the  judgment  was  recovered,  and  if  we 
find  that  the  party  who  now  asks  an  allow- 
ance of  the  writ  acted  with  palpable  dishon- 
esty and  bad  faith,  refuse  Its  allowance  on 
that  ground.  I  find  no  authority  which 
•ould  justify  such  a  course,  and  none  of  this 
character  was  referred  to  by  th^  counsel  who 
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opposed  tills  motion.  I  am  persoaded  so  writ 
of  error  has  ever  been  refused  oa  midi  a  prin- 
ciple." In  the  drcamBtances  of  a  case  like 
tbe  present,  the  merits  of  One  controversy 
"  will  be  tested  when  both  sides  may  be  repre- 
sentfed  by  sane  men. 

[8]  An  ecamlnatlon  of  tbe  evidence  bearing 
on  Bels(Aei's  sanity  at  the  time  Mrs.  Pol- 
lock's action  was  brought  against  him  and 
at  the  time  of  the  trial  and  the  Judgment 
In  her  favor  does  not  Justify  ns  in  Interfering 
with  the  donclusion  reached  by  the  trial 
Judge.  Her  action  was  Instltnted  on  the  2d 
of  Mardi,  1903,  and,  as  stated  at  the  outset. 
Judgment  was  rendered  against  htm  for 
f 1,000  In  the  following  month  of  May,  and  the 
present  proceeding  was  institated  in  August, 
1908,  The  evidence  clearly  shows  that  prior 
to  the  year  1903,  and  during  tbat  year,  and 
continuously  to  the  22d  of  March,  1907,  he 
was  Insane,  and  on  the  latter  date  he  was  so 
adjudged  by  the  probate  court  of  Buchanan 
county.  He  carried  on  conversations  (as  be 
thought)  wltti  the  dead  and  tbe  angels.  He 
would  preach  sermons  on  his  porch  to  Imagi- 
nary congregations.  One  witness  said  that 
"sometimes  he  would  sing,  and  then  he  would 
exhort,  and  was  as  near  a  maniac  as  any 
man  could  be."  In  some  of  his  preaching  he 
used  "very  vulgar  language"  and  attracted 
tbe  attention  of  the  neighborhood,  and  he 
kept  Lt  up  frequently  until  past  midnight.  At 
one  time  he  tried  to  set  fire  to  his  neighbor's 
wood  shed.  His  family  left  blm,  and  he  lived 
alone  Id  his  house  for  several  years.  We  will 
not  go  into  more  detail.  Suffice  it  to  say  he 
was  finally  formally  adjudged  Insane  as  above 
stated.  We  have  not  overlooked  evidence  in 
his  behalf  of  his  caring  for  himself;  that  he 
purchased  meat  and  groceries  for  himself, 
though  Bometlmes  when  they  were  delivered 
he  would  "holler  and  yell  and  sing";  and 
that  he  drew  a  pension.  Undoubtedly  he  did 
sane  acts  and  may  not  have  been  continnous- 
^  giving  evidence  of  aberration.  An  insane 
person  will  frequently  act  sane  and  do  sane 
things;  but  a  sane  man  will  not  persistently, 
or  frequently,  do  things  insane. 

[1, 10]  It  will  be  noticed  that  this  proceed- 
ing was  not  begun  until  more  than  five  years 
after  the  Judgment  was  rendered.  But  it 
seems  to  be  conceded  tbat  the  statute  of  limi- 
tations does  not  apply  to  writs  coram  nobis 
(Powell  V.  Oott,  13  Mo.  458,  53  Am.  Dec.  IfiS). 
though  it  ia  suggested  by  defendant  that 
plaintiff  was  guilty  of  such  laches  as  to  Jus- 
tify a  refusal  to  grant  him  relief;  and  she 
cites  Baker  v.  Cunningham,  162  Mo.  134,  144, 
62  S.  W.  446.  86  Am.  St  Bep.  400.  While 
more  than  5  years  had  elapsed  between  the 
date  of  defendant's  Judgment  and  the  bring- 
ing of  this  action,  yet  only  about  18  mondis 
had  elapsed  after  the  appointment  of  a 
guardian.  In  such  circumstances,  we  tMnk 
there  was  not  Bu<di  delay  as  to  bar  the  writ 
Plaintiff  stoutly  maintains  that  defendant 


has  no  proper  bin  of  exceptions.  In  the  fore- 
going we  have  assnmed  the  bin  to  be  r^nUr 
and  TaUiL 

We  hare  careftilly  contfdered  oilier  minor 
objections  to  tbe  Judgment,  but  think  them 
not  well  founded,  and  taeuce  affirm  tbe  Jadg- 
ment.  AH  concur. 


BONCHETTO  7.  NOBTHERN  GENT.  COAL 
GO.    (No.  10,667.) 

OCansas  City  Court  of  Appeals.  Missomi* 
April  6,  1914.    Behearing  Denied 
May  4.  1014.) 

1.  Mastbb  ahd  Servant  ({  276*)— Ikjtjbies 
so  SsBVANi^umciBNOr  OF  Evidence. 

In  an  action  for  personal  Injuries  received 
by  a  coal  miner  from  a  fall  from  the  hoistuig 
cage,  evidence  held  not  to  show  that  It  was  a 
physical  Imposaibility  that  plaintiff's  Call  was 
dne  to  a  partial  domplac  of  the  floor  of  the 
cage,  uauseil  by  a  defect  tneieof,  during  the  as- 
cent, as  plaintiff  contended,  and  to  support  a 
verdict  for  the  plaintiff. 

[Ed.  Note.— For  otiier  cases,  see  Master  and 
Servant.  Cent  Dig.  U  050-9:^,  064,  959,  970, 
976;  Dec  Dig.  «  276.*] 

2.  TbIAL  (§  60*)— iRJCUBIBa  TO  Sbbtaht— AO* 
MISSIBIUTT  OF  EVIOSIICB— ObOEB  OF  ^OOF 

-Subsequent  Use  of  Defkctive  Gaok. 
In  an  action  for  Injuries  alleged  to  have 
been  caused  by  a  defective  hoisting  cage,  an 
objection  to  a  questioji  asked  by  defendant 
whether  the  cage  nad  been  in  use  rioee  the  ac- 
cident, based  on  tbe  ground  that  the  cage  might 
have  been  repaired  or  might  not  be  the  same 
cage,  was  properly  sustained,  where  there  was 
no  evidence  tending  to  show,  and  00  offer  by 
defendant  to  show,  that  the  cage  was  iB  tbe 
same  condition,  and  that  its  subsequent  nse  was 
successfnl  and  reasonably  safe. 

[Ed.  Note.— For  other  eases,  see  Trial.  Gent. 
mg.      141-145;   Dec.  DigTl  60.*] 

3.  Hastes  and  Sbbtant  (1  11S*>— Irjdbies 
TO  Sebvant  —  Dbobbb  or  Qabs— Mines  — 

Statute. 

Rev.  St.  1909,  |  8456,  requiring  the  opera- 
tor of  a  coal  mine  to  provide  safe  means  for 
hoisting  the  miners,  so  as  to  keep  safe,  aa  far 
as  posalbie,  persons  ascending  out  of  thie  ah  aft. 
is  only  a  statutory  expression  of  the  common- 
law  rule  requiring  tbe  master  to  exercise  rea- 
sonable care  to  keep  the  cage  in  a  reasonably 
safe  condition. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant  Gent  Dig.  K  177,  2^  200 ;  Dec.  Dig. 
8  118.*] 

4.  Masteb  and  Sebvant  (|  206*)— TNJUsin 
TO  Sebvant  —  Liabiutt  of  Mastkb  — 
Knowxjdoe  of  Defect— I  nfkbence  of  Nbo- 

UGENCE. 

A  coal  mine  operator  Is  not  an  Insurer  of 
the  safety  of  the  miners  while  they  are  being 
hoisted  oot  of  the  abaft,  and  tbe  mere  exist- 
ence of  a  defect  In  the  hoisting  cage  is  not  aai- 
ficient  to  raise  the  inference  of  n^ligence  on 
bia  part,  without  a  showing  of  actual  or  con- 
Btructive  knowledge  by  the  master  of  the  de- 
fect 

[Ed.  Note.— For  other  ease&  see  Master  and 
Sen^nt  Cent  Dig.  H  877-006,  965;  Dec  Dig. 

6.  Masieb  and  Servant  (S  266*)— Injubles 
to  Sbbvani^Defeotive  Cage— Inference 
or  Neouobncb. 

In  an  action  for  injuries  to  a  ooal  miner 
allied  to  have  been  caused  by  a  defecdve  cage, 
evidence  Aeld  suffideut  to  wornuit  an  inference 
that  the  defect  had  existed  for  some  time,  and 
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that  Ute  exercise  of  reasonable  care  by  the  mas- 
ter in  inapectiog  the  cage  would  have  led  to  the 
discoTery  and  repair  ot  the  defect. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant.  Cent  Dig.  f|  87T-«0e,  95S;  Dec.  Diff. 
I  26S.*] 

Appeal  from  Circuit  Coort,  Randolph  Coun- 
ty ;   A.  H.  Waller,  Judge. 

ActtoD  by  James  Bonchetto  against  the 
Northern  Central  Coal  Company.  Judgment 
for  the  plaintiff,  and  defendant  aK>ealB.  Af- 
firmed. 

Wlllard  P.  Cave,"  of  Moberly,  for  appellant. 
I>an  R.  Hughes  and  John  B.  Hughes,  both  of 
Macon,  and  Hunter  &  Chamier,  of  Moberly, 
Cor  respondent. 


JOHNSON.  J.  FlalntUf,  a  ooal  miner  em- 
ployed by  defendant,  fell  from  a  bolstlng 
cage  in  which  be  was  being  lifted  to  the  top 
of  the  mine,  and  sustained  personal  injuries 
he  alleces  were  caased  negllgence  of 
defendant  The  averment  of  nesUgence  in 
the  p^tUm  la  that  defendant  *iiegUg«tly 
and  canleedy  failed  to  Inspect  said  cages, 
and  negligently  and  careleosly  failed  to  re- 
pair them,  and  negligently  and  eardeaaly  per- 
mitted aald  cages  to  remain  in  a  loos^  mt- 
safe,  dangeroua,  and  defectlTe  oondltkm,  and 
imperiling  the  lives  and  limbs  of  the  em- 
ploy te  onployed  in  said  mine  while  riding 
upon  said  cages;  •  *  *  that  by  reason  ot 
tlw  cardessnesB  snd  netflsence  of  defendsnt 
•  *  *  In  Its  ftllnre  to  Inwect,  to  ke^  In 
repair  and  to  iM<wt«<«  Its  cages  in  a  reaeon- 
abl7  >afe  coadltloo.  he  was  Udoted,"  etc. 
TbiB  answw  Is  a  seoeral  dadalt  taUmnA  by 
pleas  of  aasomed  risk  and  contributory 
Ilsraioe.  Tb»  cause  Is  here  on  the  appeal  of 
defendant  fmn  a  judgment  for  92,000'  re> 
covwed  by  lUalntifl  In  the  circuit  coort 

[1]  The  iwlncta^  contcatlon  of  oonns61  for 
defendant  is  that  the  demurnffs  requested  by 
him  at  the  dose  of  {dalntUTs  evUlence,  and 
afterward  at  the  dose  of  all  the  evidence, 
should  have  been  glvoD. 

Ibe  injnry  occoned  at  8^  p.  m.,  Novem- 
ber 8,  lAll,  in  the  main  abaft  of  defendant's 
"Mine  Jtow  2"  at  HnntsvUle.  Two  hundred 
miners  were  employed  in  this  mlne^  and  a 
double  cranpartment  hoist  operated  by  a 
steam  engine  was  used  to  carry  them  to  and 
from  the  mine  and  to  carry  coal  to  the  tip- 
ple at  the  top  of  the  shaft  The  two  eleva- 
tors or  cage%  as  th^  are  called  by  the  wit- 
nesses, were  covered  with  sheet  iron,  and 
each  had  Its  floor  constructed  In  a  manner 
to  permit  the  automatic  dumping  of  eadi 
load  of  ooal  Into  a  b(H>per  at  the  top  of  the 
shaft,  but  to  be  flnnly  fixed  in  a  horizontal 
poeltton  while  the  cage  traveled  up  and 
down  the  shaft  Plaintiff  and  five  oUier 
miners,  taavii^  flniabed  tbdr  woi^  for  the 
day,  entered  the  north  cage  for  transporta- 
tion to  the  topk  and  plaintiff  stood  on  the 
southwest  comer  of  the  cage  floor,  wlildt  was 


hinged  to  the  cage  on  the  east  side,  but  de- 
tached on  its  oQier  aides,  to  allow  tt  to  swli^E 
downward  and  open  towards  the  west  In  the 
dumping  process.  After  the  eager,  whose 
post  was  at  the  bottom  of  the  shaft,  had 
given  the  signals  to  the  wglnear,  apprising 
him  that  aea  and  not  coal  were  to  be  car- 
ried, the  cage  began  its  ascent  at*a  speed  re- 
auiring  fiwm  12  to  16  seconds  to  readi  the 
top  of  the  shaft,  whldi  was  77  feet  deep. 
During  the  ascent,  iflalntlff  fell  out  ot  the 
cage  into  the  sump  at  the  bottom,  whldi 
was  covered  wltti  six  or  eight  inches  of  wa- 
ter. I^om  the  t<v  of  the  dtaf  t  down  to  a 
point  about  ten  feet  above  the  bottom,  the 
shaft  was  boxed  or  curbed  with  heavy  oak 
boards,  and  this  boxing  rested  upon  a  rtng 
of  heavy  timbers,  called  "the  ring  set" 
There  was  no  boxing  below  the  ring  set 
TtM  theory  at  the  cause  ot  plaintiff's  floi, 
urged  by  counsel  for  defendant,  is  that  he 
stood  too  near  the  entrance  to  the  cage,  and 
In  g(dng  upward  his  head,  projecting  beycmd 
the  inner  side  of  the  boxhig,  collided  with 
the  west  timber  of  the  ring  set,  and  he  was 
caused  to  fall  in  the  space  between  the  cage 
floor  and  the  wall  of  the  shaft  betow  the 
ring  set  The  contention  of  plaintiff  Is  that 
be  rode  in  saf^  until  after  the  cage  had 
passed  the  ring  set  and  was  entirely  in  the 
boxing,  and  that  his  fUl  was  caused  by  Oie 
sudden  dumping  ot  the  floor,  wbixit  returned 
almost  Immediately  afterward  to  a  borlion- 
tal  pluoe.  No  other  occupant  of  Uie  car  was 
thrown  therefrom,  but  all  testified  that  the 
floor  did  drop  down  at  the  west  side  a  snffl- 
dent  distance  to  admit  the  passage  of  plain- 
tiff's body.  They  raised  a  great  titamor  1^ 
shouting  and  striking  their  lunch  pails 
against  the  cag^  and  the  engineer  rttq^wd 
the  cage  when  it  was  about  midway  In  its  as* 
cut;  l»t.  after  it  was  known  that  plalntlfl 
had  fallen  into  the  sump,  the  cage  was  hoist- 
ed to  the  top  without  further  mlaadventure. 
The  floor  of  the  cage  rested  on  the  dumping 
mechanism  which,  in  turn,  was  sopported 
by  heavy  thnbers,  called  the  bIUb  of  the  car. 
The  sill  on  the  east  aide  sustained  the  prin- 
cipal shock  and  stress  of  the  dumping  pro- 
cess and  was  covered  by  an  Iron  BtnQ»  to  pro- 
tect the  wood  from  wearing  away  under  the 
blows  ot  the  "knoAle.''  ^nus  atnp  was  bolt* 
ed  at  ea(A  end  to  the  slllf  and  the  evidence 
ot  plalntlfl  tends  to  show  that  the  bolt  at 
the  north  aid  had  worked  out,  and  that  the 
released  end  of  the  strap  bad  worked  around 
towards  ttie  east,  to  an  extent  to  eaose  It 
to  touch  and  drag  along  the  boxing,  while 
the  other  end  renmlned  firmly  bolted  to  flu 
sUl.  The  men  In  the  car  testified  that,  from 
the  moment  It  entered  the  boxing,  they  could 
hMT  the  sound  of  metal  scraping  on  wood, 
and  that  the  strap  seemed  to  catdi  in  the 
wood  at  the  Instant  the  floor  dumped.  It  is 
not  seriously  contended  that  plaintiff  did  not 
UU  from  a  much  greater  height  than  the 
ring  set,  and  that  the  cage  had  passed  en- 
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tlrely  witbln  die  boxing;  bat  defendant,  In 
sapport  of  its  theory  o(  tbe  cauae  of  bis  fall, 
point!  to  the  facts  that  no  one  saw  him  when 
he  pitched  headlong  into  the  shaft,  and  that 
some  of  the  occupants  of  tbe  car  dUl  discover 
his  plU^t  at  the  moment  when,  as  one  of  them 
states,  "his  foot  was  hanging  on  the  cage  be- 
tween  the  cage  and  the  cnrtdng;  his  body  was 
down,  and  he  had  his  foot  hanging  there."  It 
is  argued  from  thlserldeiice  that  in  falling,  In 
consequence  of  a  blow  from  the  ring  set  tim- 
ber, his  foot  and  anlde  were  caught  as  the 
floor  of  the  car  ascended  past  the  ring  set; 
and,  as  the  east  and  west  dimoislon  of  the 
shaft  Inside  the  boxing  was  only  about  3 
Inches  greater  than  the  width  of  the  car 
floor,  he  was.  di^gged  upward  by  tbe  foot  a 
distance  of  16  or  20  feet  until  his  foot  be- 
came disengaged  and  he  plunged  to  the  bot- 
tom. Expert  witnesses  for  deftodant  tes- 
tified that  the  floor  could  not  have  damped 
Inside  the  boxing  owing  to  the  lack  of  room 
for  such  operation,  which  required  a  move- 
ment of  the  floor  westward  a  distance  of  12 
or  16  Inches  beyond  the  line  of  the  cnrbing, 
end  further  state  that  the  loosened  iron 
strap  could  not  have  had  any  efEect  open  the 
damping  apparatus. 

We  are  asked  by  counsel  tor  def^dant 
to  accept  this  evldeoce  as  concAuslTe,  and  to 
declare,  as  a  matter  of  law,  the  physical  im- 
possibility at  there  being  any  causal  relation 
between  the  loosened  and  displaced  strap  and 
the  fall  of  plaintiff.  Tbe  evidence  of  plain- 
tiff tends  to  show  that  the  walls  of  the  curlv 
ing  had  been  allowed  to  become  uneven  and 
irr^lar,  so  that  at  some  places  tlie  well  was 
six  inches  or  more  wider  than  the  cage,  and 
there  Is  room  for  a  rett8<niable  Inference  tluit 
such  space  would  permit  the  floor  to  be  pax^ 
tlally  damped.  Furthw  It  is  shown  Oiat  the 
perpendicular  giddes  for  the  car  had  be- 
come out  of  Une  in  places,  permitting  tbB 
cage  to  sway  from  one  side  of  the  shaft  to 
the  other.  In  addition  to  the  fiicts  m«i- 
tioned  (i.  e.,  that  the  strap  bolt  was  gone^ 
tlut  the  strap  was  heard  and  Uit  to  scrape 
along  the  east  wall  of  the  boxli^  and  flnal- 
ly  seemed  to  catdi  In  the  wood,  and  that  all 
of  the  men  on  the  car  state  that  the  floor 
did  dump),  we  find  evi&euae  to  the  effect  that 
lai^  lumps  of  coal  had  fiUlen  during  prior 
ascents  of  that  cage,  and  that  such  things 
could  not  have  occurred  without  parttal 
damping  of  the  floor.  Further,  the  theory  of 
dtfmdants  ts  met  by  the  Inharmonious  fact 
that  the  many  serious  and  painful  Injuries 
Inflicted  on  plalntlfr  were  vpaa  hla  sides  and 
hack,  and  that  his  head  and  feet  escaped 
all  but  trifling  injuriea,  a  result  one  would 
not  ecpect  from  a  terrific  blow  on  the  head, 
followed  by  tba  dragging  and  crashing  of 
his  fCot  and  ankle  between  the  heavy  car 
and  the  timbers  of  the  shafL 

[2]  After  the  <age  readwd  the  t<^  and  the 
miners  alighted.  It  was  lowered  to  ttie  bot* 
torn,  and  plaintifl  was  placed  In  it  and  car- 
rled  to  the  top.  Then  is  evldenoe  tmdlng 


to  show  diat  the  cage  was  «»tlnaed  In  use 
without  repairs,  and  much  stress  Is  l&ld  en 
this  evidence  in  defendant's  argument  that 
the  loosened  strap  did  not  and  could  not  have 
caused  the  ihjory.  GomiAalnt  is  made  by 
connsel  for  defendant  of  a  ruling  at  tbe 
court  which  he  Claims  prevented  him  tnm 
showing,  on  ^oss-examlnatlon  of  one  of 
plalntifTs  witnesses,  that  the  cage  liad  been 
continaed  in  safe  use  after  the  injury ;  and 
the  rule  Is  hivobed  that:  "Evidence  that  the 
machine  which  caused  the  accident  was  tn 
good  condition  at  the  time  M  (he  trial  and 
at  other  times  shortly  before  and  after  the 
accident,  and  that  it  worked  properly  b^re 
and  after  the  accident,  is  admissihLe  as  hav- 
ing a  tendency  to  show  its  condition  and 
how  it  worked  at  the  time  of  tiie  accident. 
Such  evldMice  may  even  be  conduedve  In  the 
msster^  flavor.**  4  La  Batt  on  Master  A 
Servant,  4828.  This  rule  may  be  conceded, 
and  the  z^vancy  of  the  queetton  the  court 
refused  to  permit  the  witness  to  answor  also 
may  be  acknowledged,  but  it  does  not  fol- 
low from  these  concesstons  that  the  adverse 
ruling  necessarily  constltated  reversible  er- 
ror. The  question  which  was  asked  at  an 
early  stage  of  the  trial  was.  "And  that 
cage  has  beoi  in  user*  Oounsel  for  plain- 
tiff objected  on  the  ground  that  the  qnestion 
"is  Improper.  They  may  have  fixed  it  (tbe 
cage)  since  ttat  tlme^  and  It  may  not  be  the 
same  cage."  The  objection  was  sustained, 
and  counsel  for  defendant  merely  saved  an 
reception  without  Indicating  in  any  maimer 
the  nature  of  the  proof  he  purposed  making 
and  to  wtdeh  the  question  was  addressed. 

As  wsB  said  by  the  Bvprwie  Oonrt  tn  State 
V.  Arnold,  206  Mo.  toe.  <lt  687,  106  S-  W. 
641,  and  by  this  court  In  Bowman  v.  Min- 
ing do.,  168  Mo.  App.  loe.  est  TOT,  154  S. 
W.  891:  "A  m»e  refiisal  to  hear  an  answer 
is  not  alone  sufficient  to  constitute  error, 
but  It  la  the  duty  of  the  party  alleging  er- 
ror to  indicate  what  tbe  evldmoe  Is  which 
he  proposes  to  elldt"  This  rule  Is  eqpecial- 
ly  applicable  in  Instances  sudb  as  the  pres- 
ent, where  the  particular  fact  to  wbidi  the 
question  relates  may  or  may  not  be  endowed 
with  probative  value  The  fhct  atone  ttiat 
the  ci^  had  hem  continued  In  use  would 
tend  to  prove  nothing,  unless  coupled  with 
addltliHial  ino<tf  that  Its  ctmdltlon  bad  not 
been  altered,  and  that  such  snbsequent  nee 
bad  been  successful  and  reasonably  safe.  At 
the  time  of  the  roling  in  questton,  no  andi 
proof  had  beoi  introduced,  and.  without  any 
intlmfttlon  that  it  would  be  forthcoming,  the 
court  was  jostlfled  in  assnmlng  that  the 
question  was  directed  merely  to  an  isolated 
fact  of  no  evidentiary  significance.  This 
assignment  of  error  must  be  ruled  against 
detendant 

Passing  to  a  consideration  of  the  demurrer, 
we  find  the  evidence  of  plaintiff,  relating  to 
the  cause  of  the  injory.  Is  reasonabto  and 
snbstantial  and  dumld  not  be  denounced  in 
law  as  opposed  to  the  conceded  physical 
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tacts  of  tbe  altnatlon.  That  tflalnttff  fdl 
from  the  ear  after  it  bad  pasMd  the  ring 
set  is  a  &ct  about  "wbSOi  then  la  Utile  nxmi 
for  controreray.  He  stood  at  tbe  weatam 
or  openli^  side  of  the  flooTf  and  ttere  Is  only 
one  powtUe  way  in  which  he  oonld  hare 
been  remored  from  the  car  after  it  passed 
the  ling  set;  L  e.,  by  Ute  opening  of  the 
floor  a  sofltelent  space  to  admit  the  passage 
of  his  body  betwem  Its  edge  and  the  cnzb- 
iDg.  Wlthoat  sndi  drom^g  of  the  floor,  the 
space  between  it  and  the  wall  conld  not  hare 
been  over  six  indies,  a  distance  too  narrow 
to  allow  the  passage  of  the  body  of  a  man. 
Tbe  theory  of  defendant  that  plalntUTs  head 
collided  with  Oie  ring  set,  and  tliat  he  was 
dragged  upward  by  the  foot,  la  too  unreason- 
sble  to  recrtve  maxh  consldfixatlon,  In  view 
of  the  absence  of  sertons  injury  to  his  head 
and  feet.  Instead  of  beliig  opposed  to  physi- 
cal fiiGtB,  the  testimooy  of  plaintflT  and  his 
witnesses  that  he  did  not  fall  nntil  tbe  cage 
bad  passed  the  ring  set  Is  the  only  view 
of  the  tDjuy  that  may  be  reconcUed  with 
them,  aa  la  also  their  assertion  that  a  partial 
damping  of  the  Ooax  was  the  cause  of  his 
fkll. 

The  testimony  tft  defendants  experts  tiiat 
the  floor  could  not  have  dumped  Is  met  by 
the  stnbbom  fact-  that  It  did  dump,  and. 
wben  analyzed,  Is  found  to  be  predicated  of 
a  state  of  facts  which  the  erldence  of  plain- 
tiff -shows  was  nonexistent  If  it  had  be«i 
Indisputably  shown  that  the  guides  were  In 
proper  alignmoit,  that  the  walls  of  the  eu- 
dosore  were  regular  and  of  even  surface, 
and  that  not  ov^  an  inch  or  an  inch  and  a 
balf  of  play  was  allowed  the  cage  on  each 
Bide,  the  opinion  of  these  experts  would  ap- 
pear to  be  well  founded;  but  under  the 
hypothesia  that  the  guides  were  out  of  line, 
tbat  the  walls  had  become  irregular  and  un- 
eren,  so  that  at  times  the  cage  would  be 
In  a  place  where  it  would  bare  as  much  as 
rix  Inches  of  play,  we  think  the  jury  were 
entitled  to  infer  that  the  floor  could  be  par- 
tially dumped  by  the  force  engendered  by  the 
catciking  of  the  projeetiDg  strap  on  the  box- 
ing It  was  scraping.  Nor  may  such  condu- 
Bton  be  held  to  be  disproved  by  the  evidence 
that  the  cage  was  continued  in  use  without 
a  repietltion  of  such  an  Incident  In  the 
first  place,  it  is  not  conclusively  shown  that 
tbe  defect  was  not  repaired.  We  are  not 
boDQd  by  the  testimony  of  defendant's  wit- 
nesses on  that  point,  and  their  credil>ility 
SQd  the  reasonableness  of  their  testimony 
we  Issues  of  fact  for  the  jury  to  determine. 
And,  If  not  repaired,  ttie  fact  that  the  strap, 
which  had  mobility  in  some  d^ree,  did  not 
coDtlnae  to  scrape  along  the  wall  might  in- 
<llcate  notliing  more  than  that  the  loose  end 
^d  been  shifted  back  to  a  different  and  less 
*l*nsenms  positiOD.  Certainly  it  cannot  be 
Bald  to  r^te  coDCluslvely  tbe  testimony  of 
ao  Buny  miparaitly  endlbla  witnesses. 


[S]  In  the  sti^tes  pertaining  to  mlnea 
and  safiBty  of  miners  (section  8466,  Bev.  Stat 
lOOD),  it  is  made  tiie  duty  ot  tbe  owner  or 
operator  to  **provide  safe  means  of  hoisting 
and  lowering  persona  tn  a  cage  covered  with 
boiler  iron,  so  as  to  keep  safe,  aa  far  as  pos- 
sible^ persons  desiyndlng  Into  and  ascending 
onut  of  said  shaft."  So-  tar  as  llie  purposes  ' 
of  the  present  inquiry  are  concerned,  this 
jHTOTlslon  may  be  regarded  as  a  statutory  ex- 
pression of  an  elementary  common-law  rule. 
Having  provided  a  holsttng  cage  for  the 
traiaspoitetlon  of  its  miners,  it  waa  the  duty 
of  defendant  to  exercise  reasonable  care  to 
maintain  the  cage  in  a  leaacmably  safe  con- 
dition for  use. 

[4]  Dtfndant  was  not  an  insurer' of  the 
safety  of  idalntlff,  and  the  mere  tact  that 
plalntlfl  was  injured  while  in  the  dl8(fliarge 
of  the  duties  of  his  employment  by  a  defect 
In  the  cage  would  not  of  itself,  raise  an  In- 
ference of  negligence.  The  question  la  wheth- 
er or  not  defendant  esrardsed  proper  care 
to  discover  the  presence  of  defects  in  the 
cage  that  would  «ihance  the  natural  risks  of 
the  service.  Knowledge,  actual  or  constroc- 
Uve,  of  a  defect  In  appliance  must  be 
broi^t  home  to  tbe  employw  heftne  a  lia- 
bility oists.  S  La  Batt  on  Master  ft  Serv- 
ant, 1027;  Wojtylah  v.  Coal  Co.,  188  Ho. 
260.  67  B.  W.  S06;  Olasscodfc  v.  Swafford, 
106  Mo.  App.  657,  80  8.  W.  864;  Eremer  v. 
BfanuCacturing  Co.,  120  Ma  App.  247,  96 
S.  W.  726. 

[S]  We  hold  the  evld^ice  of  plalntiir  ia 
snfBcieut  to  support  an  Inference  that  the  in- 
Jury  was  caused  by  negligence  of  defendant 
In  the  inspection  of  the  cage  or  in  telling 
to  repair  the  defect  after  its  discovery.  Ref- 
erence to  a  single  Inddait  will  suffice  to 
show  that  the  bolt  must  have  been  gone  for 
a  long  time,  and  that  the  strap  had  been 
scraping  tbe  floor  and  causing  it  to  dump. 
The  testimony  of  the  eager,  who  was  in  a 
position  to  know,  that  large  lumps  of  coal 
had  been  falling  from  the  ascending  cage  for 
quite  a  long  period  is  compatible  with  no 
other  conclusion  than  that  tbe  same  cause 
that  dumped  the  floor  to  the  injury  of  plain- 
tiff had  been  In  operation  and  was  manlfrat- 
ed  by  results  which  could  follow  only  from  a 
partial  dumping  oC  the  floor.  The  Jury  were 
entitled  to  the  inference  that  the  exercise 
of  reasonable  care  by  defmdant  would  hare 
resulted  in  the  discovery  and  repair  of  the 
defect 

We  conclude  that  the  evidence  of  plaintiff 
discloses  that  his  injury  was  the  direct  re- 
sult of  a  negligent  breach  of  such  duty.  The 
demurrer  to  Uie  evidoice  was  properly  over- 
ruled. 

We  have  sufficiently  answered  objections 
to  the  instructions  in  what  we  have  said. 
The  case  was  tried  without  prejudicial  er- 
ror. 

Affirmed.    AU  concur. 
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CNo.  103tf  ■) 
(Eanau  CJity  Court  of  Appeals.  MiMonrL 
Jan.  6.  1914.    Behearii^  Dsnitd 
May  18,  1914.) 

L  Mahtto  and  Sbbvart  (|  2TS*)— Ihjubiu 
■    TO  SEaVAHlV-AcnoKa— SUMICIBMCT  ow  Ev- 

IDinCB.  ,  „ 

Erideoce,  in  an  action  by  a  aerrant,  heta 
flofflcient  to  support  a  finding  of  net^iKence  of 
the  master  in  furniahins  hfm  a  hirtily  tanpeKd 
file  for  use  aa  a  chisel. 

[Ed.  Note.~For  other  cases,  see  Master  and 
Servant,  Cent.  J>ig.  H  954.  956-958,  960-969, 
971,  972.  977 ;  Dec.  T)ig.  |  278.*] 

2.  Mabteb  and  Sebvant  (S  276*)— Injubim 
TO  Sebvant— AcnoNB—StJFFiciKNcT  or  Bv- 
iDBNCB— Oausb  or  InjxreT, 

Evidence,  in  an  action  by  a  servant,  hel4 
insufficient  to  show  that  the  fiying  particle 
which  struck  hts  eye  came  from  the  head  of  the 
file  lie  was  using  to  chip  concrete,  in  which  case 
alone  the  master  was  liable,  rather  than  from 
the  concrete,  the  point  of  the  file,  or  the  liammer. 

[Ed.  Note.— For  other  cases,  see  XIaeter  and 
Servant,  Cent.  Dig.  }%  950-952,  954.  950,  970, 
976;   Dec  Dig.  I  278.»] 

3.  Mabtkb  and  Skbvant  (f  213*)— Injubdcs 
TO  Sebvant— Bisks  Assuicid  bt  Sebvant— 

DANOBBS  iNdDBNT  TO  NaTUBB  OF  WOBE. 

A  servant  engaged  in  chipping  concrete 
with  a  file  furnished  Dy  the  master,  which  was 
highly  tempered  on  the  blont  end,  but  no  more 
so  than  a  chisel  at  the  point,  assumed  the  risk 
of  flying  particles  from  the  concrete,  the  point 
of  the  file,  or  the  hammer,  as  the  tendency  of 
such  particles  to  fiy  off  is  well  known,  and  was 
a  riak  incident  to  the  employment 

[Ed.  Note.— For  oHier  caaea,  see  Master  &  Serv- 
ant. Cent.  Dig.  H  6B»-<f6ft;  Dec.  Dig.  |  213.*] 

4.  Masteb  and  Sebvant  (|  276*>— Injitbibs 
TO  Sebvant  —  Tools  and  apfliancbs  — 
Pboximatb  Cause. 

Where  the  evidence  showed  that  the  flying 
particles  which  struck  the  eye  of  a  servant  en- 
gaged in  chipping  concrete  with  a  file  having 
a  highly  tempered  head  might  reasonably  liave 
come  from  the  concrete,  or  even  the  point  of 
the  file  or  the  hammer,  as  well  as  the  head  at 
the  file,  in  which  case  alone  the  master  was  lia- 
ble, no  recovery  could  be  had. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  «  9S0-952,  954,  969,  970, 
»76:  Dec  Dig.  I  2T«.«3 

6.  NbOUOBNCB  (I  121*)— PbOXIVATB  GAUSfr— 

In  Genebai» 

Where  an  injury  may  have  resulted  frooi 
one  of  several  causes,  for  one  of  which  only  the 
defendant  is  liable,  the  plaintiff  must  prove  that 
it  arose  from  the  cause  for  which  defendant  ta 
liable,  and,  failing  to  do  so,  the  Jury  cannot 
speculate  as  to  which  of  the  possible  causes  was 
the  real  cause. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent  Dig.  II  217-220,  224-228,  271;  Dec  Dig. 
I  121.*] 

Appeal  from  Circuit  Court.  Buchanan  Coun- 
ty ;  Chm.  li.  Muyer,  Judge. 

Action  by  Lawrence  Kogers  against  the, 
Hammond  Packing  Company.  From  a  Judg- 
ment for  plalntlD^  defendant  appeals.  Be- 
versed. 

William  B.  Strlngfellow,  of  St  JoaeiA,  for 
appelant  B.  J.  Casteel  and  John  D.  Mc- 
Neely,  botb  of  St  Joseph,  for  respondent 


TBIMBLB.  J.  Plaintiff  nw  for  tlie  loss 
of  an  eye  destroyed  by  an  unknown  flying 
particle  striking  it  while  1»  was  oigaged  In 
ch^Vli^  out  and  removing  the  concrete  from 
under  the  frame  and  base  of  a  very  large 
and  heavy  Ice  manufacturing  machine.  This 
concrete  formed  the  bed  on  which  the  ma- 
chine, Indoding  a  large  flywheel  18  feet  In 
diameter,  rested,  and  In  whidi  Ita  sapporti 
were  embedded.  Owing  to  years  <a  use,  the 
vibration  of  the  machinery  and  possibly  the 
drlpfdng  of  oil  thereon  in  some  places,  this 
concrete  had  shrunk  or  sunk  down  so  as  to 
render  the  machine  less  stabtb  It  was  desired 
to  chip  out  a  snffldent  amount  of  the  tap  of 
this  concrete  so  that  melted  zinc  oould  be  run 
into  the  place  of  the  concrete  thus  diipped  out 
Melted  dike  could  be  forced  more  eunpactly 
Into  place  under  the  maidiine  ttian  concrete, 
and  when  it  cooled  would  not  whrtnit,  bat 
would  maintain  a  close  contact  with  the  base 
of  the  maeliine  and  thus  render  the  ponder- 
ous machinery  iHractlcatly  stable.  Most  of 
this  concrete  was  exceedingly  hard,  but  In 
the  places  where  oil  from  the  machinery  had 
constantly  dripped  the  concrete  was  soft  and 
rotten.  The  concrete  was  chipped  out  by 
means  of  hammers  and  Gblsda  A  porttou 
of  the  concrete  was  btfween  ttie  flywheel 
and  the  frame  of  the  machine,  so  that  a 
workman  engaged  in  chipping  it  out  wouM 
have  a  more  or  less  rsstricted  place  In  which 
to  woi^.  Consequently,  on  aceonnt  of -the 
inaccessibility  of  some  portkma  of  ttie  con- 
crete,  a  shorter  chisel  could  be  used  to  bet- 
ter advantage,  or  would  bare  to  be  used, 
than  In  others.  The  charge  in  tte  petition 
I  Is  tiiat  d^taidant  (amtriied  plaintUF  a  piece 
of  an  old  file  to  be  used  aa  a  abort  dilsel  is 
digging  out  the  places  which  could  not  be 
readied  the  longer  diisel;  tbat  sudt  flle 
was  vaaOt  tor  use  as  a  iMaA  beeaiue,  owing 
to  Its  extreme^  bic^  tempw.  It  was  veiy 
brittle^  and,  when  stnidc  by  tiw  banuner,  pa^ 
tides  of  steel  would  fly  tbenfmm,  greatly 
endang^ing  the  workman,  that  Ibis  nnfltness 
of  the  flle  fw  use  as  a  diM  sraa  known  to 
defendant  and  nwfciMwp  to  piafwwff  fnA 
could  not  be  discovered  by  the  exercise  of  ot- 
dianry  care  m  plalntUFs  par^  and  ttat  while 
using  said  defective  tool,  under  orders  from 
defendant,  a  piece  of  said  flle  broke  off,  strik- 
ing plaintiff  in  the  eye,  injuring  it  so  badly 
that  it  bad  to  be  removed.  Tbe  anamr  was 
a  general  denial,  togeOier  vltb  lAaas  of  as- 
sumed risk  and  contributory  n^ilgence.  Tbe 
case  was  before  this  court  at  tbe  October 
term,  1912,  on  defendant^!  appeal  from  a 
Judgment  upon  a  Jnry'a  raidlct  in  irialntm 
favor.  Rogers  t.  Hammond  Padcing  OOb,  19t 
Mo.  Am.  160  S.  W.  6S6.  By  rtf ersnce  ts 
tbe  oplidon  rendered  at  that  time  by  JiOat 
son.  J.,  speaking  for  this  court,  it  irill  bs 
observed  that  this  conrt  held  then  that  al- 
though plaintUTs  evldeDee  was  stnngly  cod- 
tradieted.  yet  Iboe  varsabatantlal  ctUmics 
that  tbe  foreman  gave  Ow  i^intlff  tbe  hie  as 
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one  of  Hie  necessary  tools  fbr  nse  in  the  work, 
and  Instructed  blm  in  its  use,  that  plaintiff 
was  using  it  as  Inatnictecl,  and  did  not  know 
of  the  danger  of  strUclng  its  brittle  end  with 
a  steel  hammer,  and  that  the  file,  on  account 
of  its  temper,  was  not  a  reasonably  safe  tool 
for  the  woA  in  which  it  was  directed  to  be 
nsed.  See  167  Mo.  App.  SO,  JSS,  150  S.  W. 
5S6.  The  court,  after  holding  that  the  mere 
fact  that  a  chisel  was  included  in  the  tools 
fnniisbed  would  be  Insufficient  to  establish 
negligence,  says  that  there  was  substantial 
evidence  tending  to  show  tliat  Oie  foreman 
not  only  included  the  file  among  the  neces- 
sary tools  furnished,  but  Instructed  him  in 
the  nse  of  the  file  as  a  chisel,  and  in  effect 
directed  blm  to  use  it  in  places  that  could 
not  be  confidently  reached  by  the  longer 
tools.  The  case  was  reversed  and  remanded, 
however,  because  the  evidence  (Ud  not  sup- 
port the  further  conclusion  that  euch  negli- 
gence in  furnishing  a  tool  known  to  be  unfit 
was  tbe  cause  of  the  Injumr,  or  sustained  any 
causal  relation  to  it.  While  no  reason  is 
given  for  remaning  tbe  cause  for  a  new  tri- 
al, evidently  It  was  because  the  court  thought 
from  the  state  of  the  evidence  that,  if  it  lied 
been  more  thoroughly  developed,  a  case 
would  have  been  made.  At  any  rate  tlie  case 
bas  been  retried,  anotiber  Jury  has  found  In 
plaintiff's  favor,  and  tbe  case  is  again  before 
■as  for  consideration. 

It  la  conceded  that  a  file  Is  an  unfit  and  an 
unsafe  tool  for  use  as  a  chisel  on  account  of  its 
being  so  highly  tempered  that,  when  struck  by ' 
a  bammor,  parUcles  of  steel  will  fly  with  gnat 
force  from  tbe  end  receivtag  tbe  blow.  It  is 
also  apparent  that  this  property  or  character 
of  files  was  well  known  to  defendant  And 
tbere  is  sufficient  evidence  tending  to  show 
that  plaintiff  did  not  know  of  it  He  testi- 
fied that  he  did  not  He  Is  an  Italian,  calls 
himself  a  common  laborer,  and  his  prerious 
onployments,  his  use  of  language,  at  least 
the  English  language,  and  bis  ability  to  un- 
derstand It  and  make  himself  understood, 
does  not  show  blm  to  be  anything  else,  nor 
does  the  evidence.  And  Oiere  Is  nothing  to 
Bliow  that  knowledge  of  tbe  brittle  qualities 
of  a  file,  or  of  Its  tendency  to  throw  off  par- 
ticles when  struck,  bad  ever  been  acquired  by 
lilin,  eltber  1^  experience  or  through  informa- 
tion from  others. 

D^endant  contends  that  under  the  evi- 
dence no  case  bas  been  made.  This  conten- 
tion is  baaed  upon  several  grounds.  Pint 
that  no  file  was  fnmlsbed  at  all  for  any 
purpose,  but  that,  even  if  a  file'  was  among 
the  tools  supplied  by  deftodant  there  is  no 
evidence  that  It  was  supplied  for  use  m  a 
Onttel  OMd  to  be  atruch  by  a  hammer.  Sec- 
ond, Qiat  even  if  a  file  was  so  famished  and 
used,  still  It  is  Just  as  probable,  If  not  more 
■o,  ttiat  tbe  injnry  was  caused  by  a  flying 
piece  of  ccmcrete  as  by  a  piece  of  metal,  and 
that  even  tt  It  was  a  piece  of  metal.  It  is 
problematical  whetber  said  piece  of  metal 
came  from  the  file  or  from  tbe  bead  of  tbe 

166S.W.-M 


hammer.  Consequently  the  Jury  could  only 
guess  or  speculate  as  to  what  caused  the  In- 
Jury. 

[1]  Taking  up  the  first  contraitlDn  above 
noted  that  no  file  was  furnished  at  all  for 
any  purpose  nor  used  upon  the  Job,  but,  if  so, 
was  not  fumlsbed  as  a  chisel,  we  recognize 
the  fact  tbat  plaintiff  is  alone  In  hla  tes- 
timony'that  a  file  was  fumlsbed,  and  is  con- 
tradicted by  the  foreman  and  sjl  tbe  work- 
men In  the  plfi£e  on  this  point  But  a  careful 
examination  of  plaintiff's  evidence,  and  of  all 
tbe  other  facts  and  circumstances  shown  to 
have  existed,  discloses  that  there  was  at  least 
some  substantial  evidence  that  a  file  was 
furnished,  and  that  It  was  furnished  for  use 
as  a  chisel  and  to  be  used  by  striking  It  with 
a  hammer.  The  questions  whether  a  file  was 
fomished  and  whether  It  was  furnished  to  be 
used  as  a  chisel  were  very  clearly  and  specif- 
ically submitted  to  the  Jury  by  Instractlons  on 
both  sides,  and  tbe  Jury  was  told  that  If  they 
found  that  defendant  did  not  famish  plain- 
tiff with  a  file  to  be  used  as  a  chisel  and  struck 
with  a  hammer,  then  plaintiff  bad  no  case. 
So  that  tbe  Jury  by  its  verdict  found  that  a 
file  was  furnished  to  be  nsed  as  a  chisel,  and 
we  cannot  say  there  was  no  evidence  to  sup- 
port that  finding. 

[2,8]  The  second  contention,  namely,  that 
the  evidence  does  not  show  what  caused  the 
Injury,  and  consequently,  the  Jury  were  left 
to  merely  guess  whether  the  particle  that 
strack  plaintiff  In  the  eye  came  from  the 
head  of  the  file  or  elsewhere  is  of  much  force, 
and  raises  the  great  difficulty  which  plain- 
tiff must  OTercome  ^ore  he  is  entitled  to  a 
recovery.  It  must  be  borne  in  mind  that  the 
piece  of  broken  file  plaintiff  .claims  to  have 
been  using  as  a  chisel  was  not;  too  highly  tem- 
pered at  tbe  cutting  end,  but  was  only  so  at 
the  top  or  hammered  end ;  tbe  way  files  are 
made,  the  point  at  tbe  end  is  not  tempered 
any  harder  than  a  propoxly  tempered  chisel, 
but  tbe  part  back  next  to  the  handle  where 
the  filing  is  done  la  much  more  bigtUy  temper- 
ed, and  Is  too  brittle  to  be  struck  with  a 
hammer.  It  must  also  be  remembered  tbat 
plaintiff's  claim  is  tbat  a  piece  of  sted  brolKn 
from  tbe  top  end  of  the  file  struck  and  put 
out  bis  eye.  The  d^ect  dnlmed  Is  tbat  the 
file  wag  unfit  for  use  as  a  chisel,  and  that  the 
unfitness  was  In  the  top  or  hammer  end  of 
the  chisel  on  account  of  the  brlttleness  of 
that  end  caused  by  Its  high  temper.  It  was 
In  evidence,  and  undisputed,  and  In  fact  It 
is  common  knowledge,  that  when  concrete, 
stone,  or  any  substance  of  filnty  composltlou, 
is  being  chipped  by  a  chisel,  particles  of  the 
subntance  chipped  fly  with  great  force  In 
every  direction,  and  so  also  do  particles  from 
the  edge  of  the  chisel  itself,  however  suitable 
and  properly  tempered,  it  may  be.  Conse- 
quently If  the  particle,  whether  of  concrete  or 
metal,  which  struck  plaintiff's  eye  came  from 
the  cutting  end  of  the  chisel,  plaintiff  bas  no 
case.  It  was  necessary,  therefore,  In  order  to 
sumtort  a  recovery,  for  plaintiff  to  show  Ir 
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some  way  that  the  flying  particle  came  from 
the  top  or  hammered  end  of  the  file.  And  if 
the  evidence  Is  In  such  state  as  to  leave  It  a 
matter  of  guesswork  as  to  which  end  the 
particle  came  from,  then  plaintiffs  case  must 
fall.  Sogers  v.  Hammond  Packing  Co.,  167 
Mo.  App.  49,  loc.  dt  67, 160  8.  W.  656,  and 
cases  there  cited. 

Upon  thla  question  as  to  which  end  of  the 
chisel  the  evidence  shows  that  the  particle 
came  from,  there  is  this  to  be  said:  Plain- 
tiff testified  that,  ^t  the  time  he  was  hurt, 
he  was  chipping  out  cement  five  Inches  under 
the  hase  of  the  machine;  that  the  crack  In 
which  he  was  working,  that  Is,  the  space  be- 
tween the  base  of  the  machine  down  to  the 
concrete  left  In  place,  was  one-half  inch; 
that  he  was  using,  as  a  chisel,  a  file  12  inch- 
es long,  and  the  end  he  was  striking  with 
a  hammer  was  four  Inches  above  the  floor. 
Now,  while  we  cannot  consider  the  fact,  1^ 
it  be  a  fact,  that  plaintiff  testified  at  the  for- 
mer trial  that  the  concrete  being  chipped  was 
three  inches  under  the  machine  instead  of 
five,  as  be  now  claims  (because  what  he  tes- 
tified to  on  this  point  in  the  former  trial  la 
not  In  the  record  before  us  now),  yet  we  can 
consider  whether  his  statement  that  It  was 
five  inches  under  Is  correct  when  compared 
xcith  the  other  tUstanoet  ptven  by  him.  He 
says  the  point  of  the  chlsd  was  five  inches 
under  the  machine  in  a  horizontal  crack  one- 
half  inch  wide,  and  that  the  top  end  of  the 
chisel,  12  Inches  from  the  catting  end,  was  4 
Inches  above  the  floor.  This  could  not  pos- 
sibly be.  As  a  mathematical  proposition,  if 
he  had  his  chisel  S  inches  under  the  machine 
in  a  crack  one-half  Inch  wide,  the  top  end  of 
his  1-foot  chisel  would  be  about  l^/io 
Inches,  Instead  'of  4  lucres,  from  the  floor. 
Defendant's  evidence  is  all  to  the  effect  that 
the  chipping  being  done  at  the  point  where 
plaintiff  got  hurt  was  only  about  three  Inches 
under  the  machine,  and  that  the  crack  was 
wider  than  plaintiff  made  it  It  is  true,  by 
accepting  defendant's  evidence  as  to  the 
width  of  the  crack  and  disbelieving  plaln- 
tUTa  evidence  on  that  point,  a  state  of  facts 
can  be  pieced  out  which  will  show  that  it  is 
almost  possible,  though  not  quite,  for  plain- 
tiff to  have  been  chipping  Ave  Inches  under 
the  machine  with  his  chisel  at  the  angle  he 
says  it  was.  But  even  If  a  state  of  facts  can 
thus  be  pieced  out  by  believing  portions  of 
the  evidence  on  eacb  side  and  disbelieTlng 
other  portions  in  order  to  show  that  plain- 
tiff was  cutting  concrete  tliat  far  under  the 
machine,  still  such  piecing  of  the  evidence 
greatly  increases  the  probability,  and  rend- 
ers certain  the  possibility  that  the  injury 
might  have  come  from  that  source.  If  it  is 
reasonably  possible  or  probable  that  parti- 
cles, either  of  concrete  or  metal,  from  the 
cutting  end  of  the  chisel  reached  plaintiff's 
f^ce,  then  the  cause  of  the  injury  has  not 
been  removed  from  the  field  of  conjecture. 
Plaintiff  did  not  see,  nor  did  any  one  find,  the 
partlcU  that  penetrated  ^his  eye.    No  one 


knows  whether  It  was  ste^  or  concrete.  His 
eye  was  injured  by  one  of  four  possible 
causes:  (1)  By  a  piece  of  concrete;  or  (2) 
by  a  piece  of  metal  from  the  point  of  the 
chisel;  or  (3)  by  a  piece  of  metal  from  the 
head  of  the  hammer;  or  (4)  by  a  piece  of 
steel  from  the  head  of  the  file.  Now,  In  or- 
der for  plaintiff  to  establish  his  case,  there 
must  be  some  evidence  showing  with  reason- 
able certainty  that  the  injury  was  caused  by 
the  piece  last  named.  It  must  not  be  left  to 
guesswork.  As  long  as  the  evidence  shows 
that  it  is  OS  reasonably  possible  for  the  In- 
Jury  to  have  arisen  from  either  of  the  first 
three  things  as  from  the  last  one,  then  the 
matter  of  selecting  the  last  as  the  cause  is 
not  a  determination  thereof  from  evidendary 
facts,  but  Is  the  result  of  a  guess  or  arbitra- 
ry choice.  Plaintiff,  In  order  to  remove  the 
first  two  things  above  mentioned  from  tbe 
field  of  possible  causes,  claims  that  the  base 
of  the  machine  rendered  it  impossible  for  the 
particle  to  have  come  from  the  cutting  end 
of  the  chlseL  He,  therefore,  puts  the  chisel 
five  Inches  under  the  machine.  But  the  facts 
show  that  it  was  not  that  far  under,  or.  If 
It  was,  that  the  aperture  was  sufficiently 
wide  to  permit) the  flying  particles  of  con- 
crete, driven  with  great  force  as  they  were, 
to  go,  either  directly  by  rebounding,  into 
plaintiff's  eye.  So,  whether  the  chisel  was 
five  Inches  or  only  three  inches  under  the 
machine.  It  was  still  possible,  and  in  fsct 
reasonably  certain,  that  particles  would  fly 
or  rebound  from  thereunder  and  strike  plahi- 
tlff  in  the  face.  Ckinsequently  the  presence 
of  tbe  machine  does  not  remove  the  first  two 
things  above  mentioned  from  among  the 
possible  and  reasonable  causes  of  the  injury. 
PhilntifTs  hypothesis  Is  that  the  particle  do- 
ing the  injury  could  not  have  come,  and  there- 
fore did  not  come,  from  under  the  machine; 
consequently  he  says  it  came  from  the  head 
of  the  file.  Logically  this  Is  necessarily  Ma 
hypothesis,  for  the  reason  that,  where  there 
are  a  number  of  causes  that  are  likely  to 
produce  a  certain  effect,  and  an  hypothesU- 
is  relied  upon  to  prove  that  a  certain  one  oC 
those  causes  produced  that  effect,  that  hypoth- 
esis must  be  one  which,  if  true,  will  neces- 
sarily, and  not  probably,  produce  ttie  effecL 
Otherwise  it  will  stUl  ronaln  a  Kueaa  as  to 
whether  that  particular  cause  produced  tbe 
given  result 

[4,  B]  Since,  therefore,  the  evidence  still 
shows  that  there  are  at  least  two,  and  per- 
haps three  or  four,  reasonable  causes  for 
the  injury,  and  that  if  one  caused  It  the 
other  did  not,  and  could  not  have  had  any- 
thing to  do  with  it,  plalntm  Is  in  no  better 
situation  under  the  evidence  at  this  trial 
than  be  was  at  the  last  The  remarks  of 
Jolmson,  J.,  found  on  page  58  of  167  Ma. 
App.,  and  on  page  556  of  160  S.  W.,  herein, 
apply  at  this  point  with  great  force  and  clear- 
ness, but  they  need  not  be  repeated.  SuBIc* 
it  to  say  that  under  all  the  evidence,  it  U 
onlj  "hy  making  ai^.ArbltnuT  ud  oohJec- 
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tnral  du>lee  between  Tarious  reasonable,  btit 
antagonistic,  probable  causes"  <for  only  one 
of  wblcb  defendant  Is  liable)  that  any  one 
could  say  that  the  particle  came  from  the 
highly  tempered  end  of  the  flle  and  not  else- 
where. When  this  Is  the  situation  plalntilTa 
esse  must  fall.  This  Is  unfortunate  for  plaln- 
Utt,  but  such  Is  the  taw.  In  a  case  where 
the  Injury  might  hare  resulted  from  one  of 
several  causes,  for  one  of  which  defendant  Is 
liable  and  for  the  others  he  1^  not  liable,  It 
is  liicnmbent  upon'  platntitC  to  prove  his  case 
by  showing  that  the  injury  arose  from  that 
cause  for  which  defendant  Is  liable.  Of 
course  ordinarily  a  plaintiff  proves  his  case 
by  proving  a  state  of  facts  or  a  situation 
from  which  the  cause  of  the  injury  can  rea- 
sonably and  legally  be  Inferred,  If  that  cause 
be  one  for  which  defendant  is  liable.  But 
this  can  hardly  apply  with  strictness  when 
there  are  several  dUTerent  and  reasonably 
probable  causes  and  defendant  is  liable  only 
for  one  of  them.  Or,  If  It  does  apply,  the 
state  of  facts  relied  upon  to  produce  the 
legal  Inference  of  the  right  cause  must  nec- 
essarlly  raise  that  Inference  and  no  other. 
If  the  state  of  facta  so  relied  upon  to  show 
the  right  cause  is  snch  as  to  still  leave  It 
conjectural  whether  that  or  some  other  cause 
(for  which  no  lla.billty  exists)  produced  the 
Injury,  then  tbe  case  is  not  proved,  and  no 
recovery  can  be  had.  Many  aatborities  conld 
be  cited  in  auKwrt  ct  tbe  proposition  an> 
nounced. 

In  the  case  of  Ooransson  v.  Riter-Conley 
Mfg.  Co.,  186  Mo.  300,  loc.  dt  307,  85  S.  W. 
338.  340,  tbe  Saprme  Court  say:  "It  is 
therefore  a  rnle  of  universal  law  that  In 
suits  of  this  character  it  is  neoeUary  for  the 
plalntiflt  to  allege  and  prove  a  causal  connec- 
tion between  the  injury  and  the  negligence 
at  ttte  master.  The  corollary  of  this  rule  is 
that  If  tbe  accident  might  have  resulted  from 
more  than  one  cause,  for  one  of  which  the 
master  Is  liable  and  for  the  other  he  is  not 
liable,  it  is  necessary  for  the  plaintiff  to 
prove,  In  the  flxst  instance,  that  tbe  injury 
arose  tram  the' cause  for  which  the  master  Is 
liable,  for  It  Is  not  tbe  invvince  of  a  court 
or  Jury  to  specolate  or  guess  from  which 
cause  the  accident  happened.  Railroad  v. 
Nelms,  83  Ga.  70  [9  S.  B.  1019,  20  Am.  St 
Rep.  308] ;  Searles  v.  Railroad,  101  N.  Y.  661 
[6  N.  B.  66];  DobMns  v.  Brown,  119  N.  Y. 
loa  dt  193  [23  N.  R  S37] ;  Felrce  v.  KUe;  80 
Fed.  loc.  dt  867  [26  O.  a  A.  201];  Mining 
Co.  T.  Kltts,  42  Mich,  loa  dt  S7  [8  N.  W. 
240];  Priest  v.  Nlcbols.  116  Mass.  401;  Ep- 
person T.  Telegraidi  Cable  Co.,  155  Mo.  346 
[50  &  W.  790,  55  8.  W.  1060];  Wood  on  Law 
Master  and  Servant,  |  382." 

The  case  of  Modlagl  t.  Iron  ft  Foundry 
Co..  248  Mo.  08T,  lU  S.  W.  762,  was  a  salt 
for  Injury  to  an  eje  from  a  flying  pleoe  of 
metal  caased  by  ebbing  rivet  heads  ott  witb 


a  chisel' alleged  and  shown  to  have  been  de- 
fective. _  The  Judgment  in  the  trial  court  was 
for  defendant  and  this  was  affirmed  by  the 
Supreme  Court,  and  on  page  605  of  248  Mo., 
and  on  page  758  of  154  S.  W.,  the  court  uses 
this  language:  "There  Is  a  third  and  final 
reason  why  the  Judgment  of  the  circuit  court 
should  be  affirmed,  and  that  is,  tbe  evidence 
tends  no  more  to  show  that  the  piece  of 
metal  which  struck  and  destroyed  plaintiff's 
eye  came  from  the  cblsd  than  that  It  came 
from  the  rlrets  which  were  being  dilpped  off 
by  the  use  of  the  chisel." 

If  the  Injurious  piece  of  metal  came  from 
a  rivet  head,  then  this  was  one  of  the  risks 
Inddent  to  the  employment  So,  In  the  case 
at  bar,  If  the  injury  was  caused  by  a  particle, 
either  of  concrete  or  metal,  coming  from 
the  cutting  end  of  the  chisel,  then  this  was 
one  of  the  risks  Inddent  to  plaintiff's  employ- 
ment, and.  in  that  event,  defendant  would 
not  be  liable.  And  since  the  evidence  Is  such 
that  one  can  only  guess  at  where  it  came 
from,  tbe  causal  oonnection  between  plain- 
tiff's Injury  and  the  negligence  charged  has 
not  been  proved.  Defendant's  donnrrer  to 
tbe  evidotce  sboald  therefore  bare  been  sns- 
tained. 

Conseqnently  the  Judgment  of  th»  drcnit 
court  la  reversed.  All  concor. 


BOTEN  T.  SHEFFIELD  ICE  CO. 
(No.  10,971.) 

(Kansas  City  Court  of  Appeals.  Mlsaouri. 
April  6»  1914.    Rehearug  Denied 
May  18.  1914.)^ 

1.  Master  and  Sebtaitt  (J  23B*)— Liabiutt 

FOK  INJUBIBS— CONTBIBUTOBT  NBOLIOBNCB. 

Where  a  building  which  was  being  taken 
down,  tboogb  old,  was  not  so  weak  or  dilapidat- 
ed at  to  be  obviousl;  about  to  fall,  and  the  out- 
side walla  looked  safe,  an  employ^  was  not 
chargeable  with  contributory  negligence  de- 
feating  a  recovery  for  Injuries  caused  by  the 
breaking  of  the  idata  upon  whiok  the  rafters 
rested  on  account  oi  a  local  defect  hidden  frmn 
bim. 

[Bd.  Note.~For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |i  710-722;  De&  Dig.  I 
235.*1 

2.  Mabtbb  and  Sbbvant  ({  218*)— Liabiliit 
VOB  Injubibs— AsscupTioN  or  Bisk. 

Where  an  employ^  18  years  old,  reared  on 
a  farm,  and  with  no  prior  experience  in  wreck- 
ing buildings,  and  who  was  never  In  a  position 
to  otwerve  the  condition  of  a  plate  on  which 
the  rafters  rested,  and  did  not  know  that  it  had 
rotted,  was  assured  by  his  employer's  pre^dent, 
who  was  an  expert  of  experience  In  that  kind  of 
work,  and  who  knew  the  condition  of  the  plate, 
bat  tailed  to  take  any  steps  to  remedy  it  tiiat 
ttiL-  place  was  safe,  aad.  in  reliance  npon  audi 
assarance,  went  upon  the.  plate  and  was  in- 
jured by  the  breaking  thereof,  he  did  not  as- 
sume the  risk,  end  tbe  employer  was  liable. 

[Ed.  Note.— For  other  casea,  see  Master  and 
Servant  Cent  Dig.  »  601-W;  Dec  Dig.  | 
*18.  ] 


•For  oUwr  ousi  s««  aama  teplo  and  section  NUUBSIR  in  See.  Dis.  *  Am.  Dig.  Kay-No.  Sarias  4  Rap'r  Xndesw 
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8.  Mastee  and  Skbvant  (8  107*)— Liabiujt 

rOB  iNJUBIBa—rRSAFE  FLACK  TO  WOBK. 

Thoofh  employ^  were  engaged  in  the  more 
or  leas  bazardonii  undertaking  of  tearing  down 
a  building,  ]t  was  the  employer's  duty  to  furnish 
them  with  a  place  as  reasonably  safe  as  the 
nature  of  the  work  would  permit. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  199-202,  212,  2&4,  259 ; 
Dec  Dig.  I  107.*T  ,  — ,  . 

4.  Masteb  AND  Sbbtaht  a  288*)— AoTZONa 
FOB  INJURIB8— Questions  fob  Jubt. 

Where  an  employer  assured  an  employe 
tiiat  a  place  was  safe,  it  was  a  question  for  the 
Jury  whethn  the  employ^  assumed  the  risk  of 
injury  from  the  unsafe  condition  of  such  place. 

[Ed.  Note.— For  other  caseB,  see  Master  and 
Servant,  Cent  Dig.  ||  1068-1088;  Dee.  Dig.  I 
288.*] 

5.  Masteb  and  Sebvant  (|  278*)— Actions 
fob  injubiea— sufficienct  of  bviobncb. 

In  an  employe's  action  for  injuries  due  to 
the  breaking  of  the  {ilate  upon  which  tiie  raft- 
ers of  a  building  which  was  being  takes  down 
rested,  evidence  held  to  show  that  the  state- 
ments of  the  employer's  president  as  to  tiie  safe- 
ty of  the  zoof  were  not  the  ocpreasioo  of  a  mere 
opinion,  nor  so  general  as  not  to  apply  to  such 
plate. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Ceot.  Dig.  |S_  854,  956-858.  930-969, 
971,  972,  977;  Dec.  Dig.  |  278.*! 

6.  Masteb  and  Sbbvant  (S  125*) — Liabilttt 
lOB  INJTJBIEB— Assumption.  OF  Risk. 

That  an  interval  of  time  elapsed  between 
an  employer's  assurance  that  a  place  was  safe 
and  an  injury  due  to  its  unsafe  condition  did 
not  defeat  the  employer's  liability,  where  the 
conditions  had  not  changed  in  the  meantime. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  243-251;  Dec  Dig.  { 
126.*! 

7.  Masteb  and  Sebvant  (J  235*)~Liabilitt 
FOB  In JUBiES— Assumption  of  Risk. 

Where  an  employ^  who  did  not  know  of 
a  dangerous  condition  was  assured  by  the  em- 
ployer, who  did  know  thereof,  that  the  place 
was  safe,  be  had  a  right  to  rely  thereon  with- 
out making  an  inspection,  snch  as  would  have 
discovered  the  def«^ve  condition. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Gent  Dig.  if  TlO-m;  Dec  Dig.  1 
235.*] 

8.  Tbial  (g  108%*)— Misconduct  of  Coun- 
sel—Kxahination  OF  JUBOBS. 

Where,  in  an  employe's  action  for  ii^ories, 
an  indemnity  company  was  interested  in  the 
outcome  of  the  case,  but  the  particular  compa- 
ny was  unknown  to  plaintiff's  counsel,  questions 
asked  the  jurors  on  their  voir  dire  as  to  their 
Felations  with  any  liability  insurance  company 
were  not  ground  for  discharging  the  jury;  it 
not  appearing  that  they  were  asked  in  bad 
faith. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  I  108%.*] 

9.  Masteb  and  Sebvant  (g  2fi8*)— Actions 

FOB      INJUBUtS—JfiVIDENCE— RELATION  OF 

Pabtieb. 

In  an  employe's  action  for  injuries,  where 
defendant  denied  that  the  work  in  which  the 
employ^  was  engaged  was  being  done  by  it. 
claiming  that  it  was  being  done  by  a  third  per- 
son through  defendant's  president,  evidence 
that  defendant  took  out  Insurance  aKslnnt  La- 
bility for  injuries  to  the  employes  was  admissi' 
ble  to  show  that  defendant  was  doing  the  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  910;  Dec.  Dig.  |  268.*J 


10.  Teial  (8  108%*)— Misconduct  of  Conr- 

SBL— KBFKBBNOB  TO  iMBUBANCE. 

Wber^  in  an  employe's  action  for  injuries 
evidence  that  defendant  took  oat  liabili^  in- 
surance was  admissible  to  contradict  its  conten- 
tion that  a  third  party  was  doing  the  work,  the 
asking  of  questions  r^dve  to  the  taking  oat  of 
such  insurance  was  not  ground  for  dischaising 
the  jury,  though  prejudicial  to  defendant 

[Ed.  Note.— Foi  other  cases,  see  TriaL  Dee. 
Dig.  i  108%.*] 

11.  Damaobs  (8  132*)— ExcEseiviNEss — pEa- 

80NAL  INJUBIEB. 

Plaintiff,  a  stout  healthy  boy  18  years  old. 
snstsined  injuriss  by  which  his  1^  was  broken, 
and  be  was  rendered  unconsdous  most  of  the 

time  for  a  week,  and  was  in  bed  for  5  weeks. 
His  kidneys  were  injured,  and  th^  and  bis 
bowels  passed  blood.  His  wei|^t  decreased 
from  142H  to  129  pounds.  He  was  ner\ou8 
and  restless,  and  able  to  do  only  light  work. 
Held,  that  a  verdict  for  $6,000,  approved  by  the 
trial  judge,  was  not  excessive. 

lEd.  Note.— For  other  cases,  see  Damag^t^ 
Gent  Dig.  H  372-385,  886;  Dec.  Dig.  1 13£*I 

Appeal  from  Circuit  Court,  JadEson  Coim- 
ty;  James  S.  Goodrich,  Judge. 

Action  by  Frank  Boten,  by  his  next  friend, 
A.  Boten,  against  the  Sheffield  Ice  Company. 
From  a  Judgment  for  ^alntlff,  defendant  ap* 
peals.  Affirmed. 

Pierre  R.  Porter,  of  EansBB  City,  for  ap- 
pellant Atwood  &  HIU  and  W.  B.  Pemerdl. 
all  of  Kanaaa  Clt7f  for  reqKmdent 


TRIMBLE.  J.  Plaintitr  was  assisting  In 
taking  down  an  Icehonse  beloi^ns  to  de- 
fendant Daring  the  progress  of  tlie  work 
the  place  whereon  he  stood  broke  on  ac- 
count of  Its  rotten  condition,  and  plaintiff 
fell  to  the  ground,  receiving  a  broken  hip 
and  otlier  injuries.  The  suit  Is  for  damages 
received  by  the  ftilL  He  recovered  In  the 
trial  court,  and  defendant  has  applied. 

The  building  was  about  100  feet  aqnare, 
and  divided  into  Ato  rooms,  eadi  20  feet  in 
widtii  running  tSke  full  length  of  the  stmr- 
tnre.  Over  each  room  was  a  gable  roof  slop- 
ing both  vrays  from  the  roof  ridge,  down  to 
the  valleys,  whidi  extoided  lengthwise  and 
above  the  partitions  s^rat)ng  that  room 
from  the  others.  These  ralleya  were  about 
32  fCet  from  the  ground.  The  roof  of  eaffa 
room  was  supported  by  rafters  jdaoed  par- 
allel to  and  at  regular  Intervals  from  each 
other,  and  extending  from  the  comb  or  mot 
ridge  down  to  ttie  valley.  Sheeting  was 
nailed  across  the  rafters,  and  on  the  sheet- 
ing were  tiie  shingles.  The  feet  of  these 
rafters  rested  on  the  plate  wbi(di  was  a  tim- 
ber ot  some  width  lying  along  and  on  the 
top  of  the  wall  of  each  room,  and  was  sup- 
ported by  posts  in  the  walk  set  In  the  ground 
at  intervals.  The  valley,  therefbre,  lay  along 
and  upon  the  top  of  this  plate.  Over  this 
plate  was  placed  tar  paper  and  gravel  form- 
ing the  trough  of  the  valley,  and  iveventhc 
water  from  running  through  into  the  baild- 


•Ter  otlier  asses  see  sams  toplo  and  section  NUUBBR  In  Dsc.  Dig.  *  Am.  Dig.  Key-No.  SerlsB  ft  Bap'r  ladcxM 
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Ing,  The  conditlim  of  tlie  plate,  therefore, 
could  not  be  observed  bj  one  standtug  on  top 
lu  the  valley  because  of  thla  tar  imper  and 
other  roofing  material;  bat  the  plate  and  Its 
condition  were  easily  observable  from  tbe  In- 
side of  tbe  room.  This  Is  Important  because 
plaintiff's  fall  was  caused  by  the  brealdng  of 
the  plat^  which  was  decayed,  and  plaiuUCrs 
complaint  Is  that  defendant  knew  of  Its  rot- 
ten condition  (which  was  unknown  to  plaln- 
tUT).  and  negligently  assured  plaintlCT  that 
the  place  where  he  was  working  was  safe, 
and  plaintiff  relied  upon  that  assurance,  and 
was  Injured  by  reason  of  the  carelessness 
and  negligence  of  defendant  lu  directing 
plaintiff  to  work  in  a  dangerous  and  unsafe 
place  with  an  assurance  that  it  was  safe, 
when  plaintiff  did  not  know,  and  bad  no  rea- 
sonable means  of  knowing,  that  it  was  un- 
safe. 

The  answer  was  a  general  denial,  a  plea  of 
contributory  negl^ence,  a  further  plea  that 
the  injury  was  caused  by  the  negligence  of 
plaintiff's  fallow  servants,  and  lastly  a  plea 
of  assumption  risk. 

Plalndtt  had  been  employed  about  four 
days,  but  dnrli^  that  time  had  not  been  in 
the  building,  and  had  not  been  In  it  for  more 
than  a  year.  On  the  day  of  the  accident 
plaintiff  was  helping  to  tear  the  sheeting 
from  the  rafters  over  the  east  half  of  room 
No.  4,  which  was  next  to  the  outside  room 
uf  the  building  on  the  east.  He  was  stand- 
ing In  the  valley  between  the  roofs  of  rooms 
Nos.  4  and  6,  and  on  the  plate  above  mention- 
ud.  The  sheeting  was  removed  by  beginning 
next  to  the  roof  ridge  and  working  down  to  the 
valley,  or  to  what  would  have  been  the  eaves 
of  the  room  had  tt  been  standing  alone. 
The  sheeting  had  been  removed  down  far 
enough  to  «iable  plaintiff  to  stand  in  the 
valley  between  rooms  4  and  5.  While  thus 
standing  and  engaged  In  taking  the  sheet- 
ing from  the  rafters  as  aforesaid,  the  plate 
broke  and  threw  him  to  the  ground. 

[1]  Defendant  insists  that  its  demurrer 
shonld  have  been  sustained.  So  far  as  con- 
tributory negligence  and  the  plea  that  the 
accident  was  caused  by  plaintiff's  fellow 
servants  are  concerned,  they  are  clearly  not 
In  the  case,  at  least  not  at  this  stage.  The 
house,  though  old,  was  not  so  weak  or  dilapi- 
dated as  to  be  obviously  about  to  fall.  The 
ontslde  walls  looked  safe,  and  the  evidence 
was  the  building  was  being  taken  down  piece 
by  piece  for  further  use  as  lumber.  Unless 
the  building  was  so  obviously  dangerous  that- 
a  reasonable  man  would  not  have  attempted 
to  go  upon  It  to  take  It  down,  plaintiff  can- 
not be  charged  with  contributory  negligence. 
Plaintiff's  fall  was  brought  about,  not  by  a 
collapse  of  the  building,  but  by  the  break- 
ing of  the  plate  on  account  of  a  local  defect 
blddoi  from  him.  He  was  not  even  aware 
of  tbe  danger  to  which  he  was  subject  by 
reason  of  tbe  defect  And  as  to  the  fellow 
servant  doctrine,  it  cannot,  of  course,  apply 


since  no  act  of  a  fellow  servant  caused  the 

Injury. 

[2-4]  As  to  the  plea  of  assumption  of  ri;^, 
certain  Important  elements  in  the  case  op- 
erate to  take  It  out  of  the  rule  that  a  serv- 
ant assumes  the  ordinary  risks  inherent  In 
the  nature  of  the  hnstnesB  in  which  he  Is 
engaged,  and  these  elements  must  be  care- 
fully borne  In  mind:  (1)  Plaintiff  was  only 
18  years  of  age,  reared  on  a  farm,  with  no 
prior  ei^rience  In  wrecking  buildings.  De- 
fendant's president,  In  charge  of  the  work, 
was  a  man  of  20  yearn'  experience  In  that 
kind  of  work.  He  was  an  expert  (2)  Plain- 
tiff was  never  In  a  position  where  he  could 
observe  the  plate  or  its  condition.  He  had 
never  seen  It  end  did  not  know  it  had  rot- 
ted. But  defenilant's  president  knew  It,  and 
had  known  it  for  a  long  time.  (3)  Knowing 
of  its  defective  condition,  he  not  only  faUed 
to  take  any  steps  to  remedy  it,  bat  he  as- 
sured plaintiff  in  the  most  positive  manner 
that  the  place  was  safe.  (4)  Plaintiff,  un- 
aware of  the  defect  T«Ued  upon  the  assure 
ance  of  safety,  and  was  tnjnr^  Under  snch 
circumstances  the  courts  have  repeatedly  held 
the  master  is  liable.  Burkard  v.  Rope  Co., 
217  Mo.  466,  U7  S.  W.  85;  Swearlngen  v. 
Mining  Co..  212  Mo.  624.  Ill  S.  W.  545 ;  Car- 
ter V.  Baldwin,  107  Mo.  App.  217,  81  S,  W. 
204;  Dodge  v.  Mfrs.  Coal  &  Coke  Co.,  115 
Mo.  App.  501,  91  S.  W.  1007.  The  fact  that 
plaintiff  was  engaged  In  tearing  down  a 
building,  and  therefore  was  engaged  in  a 
more  or  less  hazardous  undertaking,  can 
make  no  difference  In  this  case.  The  danger 
to  plaintiff  arose,  not  from  the  general  lia- 
bility of  the  building  to  faU,  but  from  a 
defective  condition  at  one*  place  known  to 
defendant  and  unknown  to  plaintiff ;  and  de- 
fendant, without  remedying  said  defect  as- 
sured plaintiff  it  was  safe.  With  that  knowl- 
edge. It  was  defoidant's  duty  to  furnish 
plaintiff  with  a  place  as  reasonably  safe  as 
the  nature  of  tbe  work  would  permit  Day- 
harsh  V.  Railroad,  103  Mo.  670,  16  S.  W.  554, 
23  Am.  St  Rep.  000 ;  Garter  v.  Baldwin,  107 
Mo.  App.  217,  81  8.  W.  204.  And  by  assuring 
plaintiff  It  was  safe,  the  case  was  no  longer 
in  the  domain  of  assumption  of  risk  as  a 
matter  of  law.  Adolff  v,  Columbia  Baking 
Co.,  100  Mo.  App.  199,  loc.  dt  208.  73  S.  W. 
321.  The  case  was  therefore  properly  one 
for  the  Jury.  Hoover  v.  Western  Coal  ft 
Mining  Co.,' 180  Mo.  App.  326,  142  S.  W.  465. 

[S]  We  cannot  agree  with  defendant  that 
the  statements  made  and  repeatedly  given  to 
plaintiff  were  mere  expressions  of  opinion, 
and  did  not  amount  to  an  assurance  of  safety. 
When  plaintiff  first  went  to  work  on  the 
building  defendant's  president  on  the  ground 
and  in  charge  of  tbe  work,  told  the  employes, 
including  plaintiff,  that  the  building  was  per^ 
fectly  safe.  Some  of  the  boys  were  appre- 
hensive about  going  upon  the  building,  and 
the  president  said,  In  plaintiff's  presence  and 
hearing:  "Boys,  there  ain't  a  bit  of  danger 


Digitized  by 


886 


166  SOUTHWBSTBBN  BEPORTGB 


<Mo. 


In  the  world;  go  right  on  up;  I  will  go  up 
and  work  witb  you.  Q.  Tell  the  exact  lan- 
guage he  used  and  all  he  said.  A.  He  said, 
*The  building  ain't  a  bit  dangerous;  you 
needn't  be  scared  about  going  high.' "  Dur- 
ing the  progress  of  the  work  the  president 
again  said;  "There  ain't  no  danger  In  the 
world;  it  la  perfectly  safe;  If  there  was  any 
danger  In  the  world,  boys,  I  would  not  have 
you  up  there.  By  the  Court:  Q.  Yon  beard 
that,  did  you?  A.  Tes,  sir."  On  cross-ex- 
amination plaintiff  was  asked  as  to  what  the 
president  said  to  him,  and  this  occurred:  "Q. 
Did  he  say  anything  to  you  about  the  plate? 
A.  No,  air.  Q.  Over  which  you  were  work- 
ing? A.  No,  sir.  Q.  Be  never  told  you  that 
was  safe?  A.  He  said  the  building  was  per^ 
fleetly  safe.  Q.  But  he  did  not  tell  yon 
anything  about  the  plate?  A.  No,  air.  Q. 
He  did  not  tell  you  anything  about  that 
part  of  the  roof  where  you  were  workli^ 
when  you  fell?  A.  Yea,  sir.  Q.  What 
did  he  say?  A.  He  said— he  told  a  bo^ 
to  go  out  and  saw  off  a  board,  and  be  said  he 
was  scared,  and  he  said  it  was  perfectly  safe 
out  there,  not  a  bit  of  danger  In  the  world. 
He  Said,  'If  there  was  any  danger  In  this 
building,  I  would  not  have  you  boys  up 
there.'  I  heard  him  say  that**  Again  at 
another  place  plaintiff  teetlfied:  "Ql  Ton 
say  Mr.  Garlock  told  you  that  It  was  safe 
there?  A.  Yea.  sir.  Q.  What  were  yon  doing 
at  the  time  he  told  you  that?  A.  We  were 
tearing  off  sheeting,  and  letting  down  rafters. 
Q.  Which  were  you  doing?  A.  First  one  and 
then  another.  Q.  Were  yon  doing  them  both 
at  once?  A.  No^  sir.  Q.  Which  were  yon 
doing  when  he  told  you  it  was  safe  up  there? 
A.  Letting  down  rafters,  and  tearing  off 
sheeUng.  Q.  Ton  were  not  tearing  off  sheet- 
ing at  that  time,  were  yon?  A.  Yes,  sir;  we 
were  doing  both.  Q.  At  the  same  time?  A. 
No,  sir.  Q.  Well,  what  were  yon  doing?  A. 
Tearing  off  sheeting.  Q.  Then  you  were  not 
letting  down  rafters?  A.  No,  air.  Q.  Wliere- 
abonta  were  yon  tearing  off  sheeting?  A.  I 
was  tearing  off  sheeting  off  of  the  rafters. 
Q.  Whereabouts?  A.  On  the  icehouse.  Q. 
On  the  place  where  you  fell?  A.  Not  exactly 
right  there,  but  pretty  close  to  it" 

When  the  president  gave  him  these  aanuv 
ances,  they  were  working  on  the"  roof  over 
room  No.  5;  but  the  valley  In  which  plaintlS 
was  standing  when  he  fell  was  the  same 
valley  he  was  in  when  the  president  told  him 
tbls,  since  It  was  formed  by  the  west  half  of 
the  roof  over  S  and  the  east  half  of  room  4. 
Jn  other  words,  when  the  president  told 
him  it  was  safe,  plaintiff  was  In  the  valley 
oetween  4  and  5  taking  boards  off  of  room  5. 
and,  when  plaintiff  fell,  he  was  standing  in 
the  same  valley,  but  taking  boards  off  of 
room  4.  This  is  shown  by  tiie  following  tes- 
timony :  "Q.  Now,  the  place  where  he  sent 
you  that  he  said  was  safe  was  not  the  place 
where  you  fell,  was  It?  A.  He  said  the  whole 
building  was  safe.  Q.  Never  mind  about  that 


now.  You  can  answer  my  question,  can't 
you?  The  place  where  he  sent  yon  that  he 
said  was  safe  was  not  the  place  where  yon 
fell,  was  it?  A.  Yes,  sir;  we  worked  right 
along  there  where  we  felL  Q.  Do  yon  mean 
to  say  that  for  several  days  yon  tore  off 
sheeting  In  the  Identical  place  where  you  fell? 
A.  No,  sir.  Q.  Then  the' place  where  yon  fell 
was  not  the  place  where  you  were  on  the  first 
day  when  he  told  yon  it  was  safe?  A.  No, 
sir.  Q.  Then  the  place  where  you  fell  was 
not  the  place  where  you  were  on  the  first 
day  when  he  told  yon  It  was  safe?  A.  We 
were  working  right  along  there.  Q.  What  do 
yon  mean  by  right  along  there?  A.  Right 
along  where  we  fell.  Q.  Do  you  mean  for 
several  days  you  were  taking  off  sheeting 
from  the  place  where  you  fell?  A.  I  never 
said  that  Q.  Where  were  you  working  when 
you  fell?  A.  On  the  valley.  Q.  On  which 
house?  A.  Between  No.  4  and  No.  fi.  Q. 
When  you  first  began  to  work,  on  the  building, 
where  were  you  working?  A.  In  the  valley 
taking  sheeting  off  of  No.  S.  Q.  When  yon 
fell,  you  fell  from  the  roof  of  Na  %  didn't 
you?  A.  No,  Mr;  I  fell  fnnn  the  valley  be- 
tween 4  and  S." 

[8]  It  is  thus  seen  tliat  tb»  statunents  of 
the  president  were  not  the  expression  of  a 
mere  opinion,  nor  were  they  so  general  as 
not  to  apply  to  the  place  where  plaintiff  was 
working  when  he  fell.  Nor  does  the  fact  that 
the  assurances  of  safety  were  given  on  one 
day  and  the  fall  occurred  on  another,  while 
the  presidwt  was  absent  cihange  the  situa- 
tion. 13ie  asaarance  covered  the  very  place 
which  was  tmsafe,  and  whm  plalntifl  f^L 
Nor  was  the  effect  of  the  aosnrance  of  safety 
destroyed  by  the  Interval  of  time  that  elapsed 
betwem  the  giving  of  the  assnnmce  and  the 
breaking  of  the  plate,  becanae  the  progress  of 
the  work  had  not  changed  condlttona  Be- 
cause the  roof  had  been  removed  from  room 
No.  6  did  not  render  the  vall^  between 
rooms  4  and  5  less  safew  Apparently  there 
was  leas  weight  on  this  valley  at  the  time  of 
the  accident  than  when  the  assurances  were 
given.  And  the  president  admits  that  the 
breaking  of  the  plate  was  occasioned  by  its 
decay,  and  not  by  the  advanced  stage  of  the 
work.  On  crosa-examinatton  he  was  aSked 
this  auestion:  "Q.  If  the  {date  had  been 
sound  timber,  It  would  not  have  broken, 
would  It;  the  taking  off  of  the  sheeting 
^ would  not  have  caused  It  to  break?  (Objocl- 
*ed  to,  and  objections  overruled.)  A.  No,  sir; 
not  If  it  had  been  sound." 

The  evidence  did  not  show  that  the  prog- 
ress of  the  work  affected  the  dangerous  con- 
dition of  the  plate;  but  if  it  did,  the  presi- 
dent knew  at  the  time  the  assurances  were 
given  that  In  the  progress  of  the  work,  done 
according  to  his  Instructions,  a  stage  would 
be  reached  when  the  plate  would  become  un- 
safe. And  yet  knowing  of  the  condition  of 
the  plate,  he  not  only  took  no  steps  to  make 
It  saf^  but  negligently  assored  flu  OOTants 
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that  the  place  was  safe.  It  Is  useless  to 
pursue  this  branch  of  the  case  farther.  The 
general  doctrlDe  as  to  the  effect  of  an  assur- 
ance of  safety  is  thus  stated  In  4  Labatt  on 
Master  and  Servant  <2d  Ed.)  S  1373:  "If  the 
servant  la  shown  to  have  entered  upon  the 
performance  of  certain  work,  or  continued  to 
perform  that  work,  relying  upon  an  assur- 
Ance  of  his  master  or  his  master's  representa- 
tive that  such  work  would  not  unduly  imperil 
Ills  safety,  the  mere  fact  that,  before  he  re- 
ceived the  assurance,  his  apprehensions  as 
to  the  possibility  of  injury  had  been  excited 
i>j  circumstances  which  had  come  to  his 
Icnowledge  win  not,  as  matter  of  law,  render 
him  chargeable,  either  with  an  assumption  of 
the  risk  involved  In  the  work,  or  with  con- 
tributory negligence." 

t7]  Plalntlfrs  petition  Is  not  open  to  the 
i:baTge  of  Insufficiency,  because  It  failed  to 
allege  that  plaintiff  could  not  have  discov- 
ered the  defective  condition  of  the  plate  by 
the  exercise  of  ordinary  care.  The  petition 
charged  that  plaintiff  did  not  know  of  the 
dangerous  condition,  that  defendant  did 
know  of  It  and  assured  plaintiff  it  was  safe, 
and  plaintiff  relied  thereon.  Under  these 
circumstances  plaintiff  was  not  bound  to 
search  for  danger,  but  had  a  right  to  rely  on 
defendant's  assurance.  Sullivan  v.  Railroad, 
107  Mo.  66.  loc.  clt  78,  17  S.  W.  748,  26  Am. 
St  Rep.  388;  Mellly  v.  Railroad,  216  Mo.  567, 
loc.  clt.  588,  114  S.  W.  1013;  Swearingen  v. 
Mining  Co.,  212  Mo.  B24,  loc.  Clt  538,  111 
S.  W.  545. 

[t]  In  the  examination  of  the  panel  of 
Jurors  on  their  Tolr  dire,  plaintiff  asked  a 
question  as  to  Uielr  relations  with  any  lia- 
bility insurance  company.  Defendant  object- 
ed and  moved  to  dlschaxge  the  jury.  There- 
QpoD,  out  of  the  presence  and  bearing  of  the 
jury,  the  court  Inquired  of  defendant's  coun- 
sel if  he  denied  that  an  indemnity  company 
was  defending  t3ie  cose.  Counsel  replied  that 
an  indemnity  company  was  defending  the 
case  to  a  certain  extent,  and  that  It  was 
proper  to  ask  only  with  reference  to  a  spe- 
cific liability  Insurance  company.  The  court 
then  asked  plaintiff's  counsel  if  he  knew  the 
name  of  the  company,  and  counsel  replied 
that  he  did  not;  that  def^dant's  counsel. 
In  telling  him  of  the  Insurance  company, 
did  not  tell  him  the  name.  Upon  receiving 
tills  Informatloa,  the  court  overruled  the  ob- 
jection. It  thus  seems  that  there  was  an 
Insarance  cdmpany  Interested  In  the  outcome 
of  the  case,  but  the  particular  company  was 
-onknown  to  plaintiff.  In  Meyer  t.  Oundlach, 
etc.,  Co.,  67  Mo.  App^  389.  loc  dt  391,  392, 
it  was  held  that:  "It  was  cSear^  proper  for 
plalntlfrs  counsel  to  ascertain  folly  the  situ- 
ation of  the  Jnror  as  to  parties  Interested  In 
tbe  SQlt  to  oiable  him  to  exercise  his  stat- 
utory right  of  peremptory  challenge,  as  well 
as  to  lay  ground  for  tiliallenges  for  cause. 
At  the  time  the  question  was  put,  counsel 
gave  as  his  reason  Qiat  he  was  informed  that 
the  party  named  was  the  real  defendant  In 


this  action,  and  appealed  to  defendant's  coun- 
sel for  the  correctness  of  this  assumption. 
The  court  then  called  attention  to  this  ap- 
peal and  stated  to  defendant's  counsel,  if 
the  Interest  of  said  third  piirty  was  not  de- 
nied, the  proposed  question  was  proper.  The 
counsel  for  defendant  by  his  reply  virtually 
admitted  the  interest  of  said  third  party  in 
the  litigation.  Under  this  state  of  facts  it 
cannot  be  held  that  defendant  was  prejudic- 
ed by  the  remarks  of  the  court  or  plaintiff's 
counsel,  and  the  first  assignment  of  erroi 
is  therefore  overruled."  In  Sailer  v.  Shoe 
Co.,  130  Mo.  App.  712,  loc  dL  720,  109  S.  W. 
797,  It  is  said:  "Counsel  have  the  right  to 
probe  a  proposed  Juror  to  the  bottom  for 
the  purpose  of  ascertaining  whether  or  not 
his  social  or  business  relations,  etc.,  are  such 
as  would  probably  prejudice  him  against  a 
recovery  In  the  character  of  case  to  be  tried. 
The  method  of  examination  of  jurors  on  their 
voir  dire  pursued  by  plaintlETs  counsel  was 
approved  In  the  following  cases;  Faber  v. 
Relss  Coal  Co.  [154  Wis.  554]  102  N.  W.  1049; 
Chybowski  v.  Bucyrus  Co.  [127  Wis.  322]  106 
N.  W.  833  [7  L.  R.  A.  (N.  S.)  357] ;  Foley  v. 
Cudahy  Packing  Co.,  119  Iowa,  246  [93  N, 
W.  284];  Iroquois  Furnace  Co.  v.  McCrea, 
191  111.  340  [61  N.  E.  79];  O'Hare  v.  Rail- 
road Company,  139  111.  151  [28  N.  E.  923]." 
In  M.  O'Connor  Co.  v,  Glllaspy,  170  Ind.  428, 
83  N.  E.  738,  the  plaintiff  did  not  merely  ask 
one  general  question,  as  was  done  In  the 
case  at  bar,  but  asked  each  juror  separately, 
and  there  was  nothing  In  the  record  to  show 
whether  an  Insurance  company  was  Interest- 
ed in  the  case  or  not  On  this  point  the 
court,  at  page  431  of  170  Ind,  at  page  739 
of  83  N.  E.,  said:  "Parties  litigant  In  eases 
of  this  class  are  entitled  to  a  trial  by  a  thor- 
oughly Impartial  Jury,  and  have  a  right  to 
make  such  prdlmlnary  inquiries  of  the 
Jurors  as  may  seem  reasonably  necessary  to 
elucidate  their  impartiality  and  disinterest- 
edness. In  the  exercise  of  this  right  coun- 
sel must  be  allowed  some  latitude  to  be  reg- 
ulated In  the  sound  discretion  of  the  trial 
court  according  to  the  nature  and  attendant 
circumstances  of  each  particular  case.  The 
examination  of  Jurors  on  their  voir  dire  Is 
not  only  for  the  purpose  of  exposing  grounds 
of  challenge  for  cause,  if  any  exist,  but  also 
to  elicit  such  Cacts  as  will  enable  counsel 
to  exercise  thdr  right  of  peremptory  chal- 
lenge Intelligently.  Questions  addressed  to 
this  end  ore  not  barred,  though  directed  to 
matters  not  in  Issue,  provided  they  are  per- 
tinrait  and  made  in  good  faith."  To  the 
same  ect  are  Cripple  Creek  Mining  Co.  v. 
Brabant,  87  Cola  423,  87  Pac  791;  Spoonlck 
T.  Backus-Brooks  Co.,  89  Minn.  354,  94 
W.  1079;  Swift  V.  Platte,  68  Ean.  10,  72 
Pac  271,  74  Pac.  636;  Glrard  v.  Grosvenor^ 
dale  Co.,  82  Conn.  271,  78  Atl.  747;  Grant  r. 
National  Ry.  Spring  Co.,  100  App.  Dlv.  234, 
91  N.  T.  Snpp.  806.  From  these  authorities. 
It  appears  that,  If  the  inquiry  is  made  ' 
good  faith,  and  Is  not  conducted  beyond 
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reasonable  limits,  the  discretion  of  the  trial 
court  will  not  be  Interfered  with.  In  the  case 
of  Gore  t.  Brockman,  138  Mo.  App.  231.  119 
S.  W.  1082,  the  question  could  not  be  justi- 
fled  on  the  ground  of  voir  dire  examination, 
^Dce  It  was  not  asked  of  a  prospective  Juror, 
but  of  the  defendant,  a  witness  In  the  case, 
and  clearly  It  was  not  In  good  faith,  but  was 
aBked  for  the  purpose  of  Injecting  a  false  is- 
sue in  the  case.  So  It  was  In  the  case  of 
Trent  t.  Printing  Co.,  141  Mo.  App.  437,  126 
S.  W.  238,  and  also  in  the  cases  of  McCarthy 
7.  Spring  Valley  Coal  Co.,  232  lU.  473,  83  N. 
E.  957;  Herrin  r.  Daly,  80  Miss.  340,  31 
South.  790,  92  Am.  St  Rep,  605 ;  Manlgold  v. 
Black  River  Traction  Co.,  81  App.  Dtv.  381, 
80  N.  T.  Supp.  861;  Hollls  v.  United  States 
Glass  Co.,  220  Fa.  49,  69  Atl.  56.  In  aU  of 
the  cases  holding  such  evidence  to  be  reverb- 
ble  error,  the  objectionable  matter  was  In- 
troduced by  way  of  evidence  or  statements 
of  counsel,  and  the  tole  purpote  was  to  get 
before  the  jury  the  fact  that  an  insurance 
company  would  eventually  pay  the  judgment, 
and  the  testimony  offered  bad  no  bearing 
npon  any  Issne.  In  this  case,  however,  as  to 
the  question  asked  the  jurors  on  their  voir 
dlr^  we  cannot  say  it  was  asked  in  l>ad  faith, 
especially  as  it  was  but  a  single  question, 
carrying  with  it  no  Intimation  as  to  what  ef- 
fect it  bad  upon  defendant's  fortunes,  and 
did  not  tell  them  anything  more  than  tb^ 
would  have  known  as  intelligent  men,  i.  a, 
that  in  all  probability  defendant  carried  in- 
demnity Insurance. 

[9,11]  During  the  trial  of  the  case,  and 
somewhat  near  Its  close,  defendant's  presi- 
dent, while  on  the  stand,  was  asked  as  to 
Indemnity  InsuraDce.  But  by  this  time  the 
guettion  xcat  a  perttnent  one  bearinff  direct- 
ly on  the  question  whether  the  Sheffield  loe 
Company  toag  the  company  having  the  build- 
inff  dismantled. 

In  defendant's  answer,  and  in  the  op^ilng 
statement,  it  was  denied  that  plaintiff  was 
sent  on  the  building  by  defendant,  or  by  any 
one  representing  the  defendant  The  defend- 
ant's president  had  testified  that  the  Sheffield 
Ice  Company  did  not  own  the  Icehouse  being 
torn  down,  and  that  Ben  Myers,  the  foreman 
In  charge  at  the  time  of  the  accident,  was 
not  foreman  of  the  Sheffield  Ice  Company. 
In  addition  to  this,  there  was  some  question 
whether  or  not  the  work  was  not  in  fact  be* 
Ing  done  by  the  Bean  Lake  Ice  Company,  act- 
ing through  Mr.  Garlock,  who  happened  to 
be  the  president  of  the  Sheffield  Ice  Compa- 
ny. In  this  state  of  aCTaira,  Garlock  was 
asked  this  question: 

"Q.  X  wlU  ask  you  If  It  is  not  a  fact  that 
the  Sheffield  Ice  Company  took  out  a  policy 
of  Indemnity  Insurance  covering  the  liability 
of  these  men  working  on  the  razing  of  this 
building? 

"Mr.  Porter:  I  object  to  that  question  for 
the  reason — 

"Mr.  Bill:  I  ask  this  qnestion  for  the  puis 
pose  of  showing  that  the  Sheffl^  Ice  Com- 


pany  was  engaged  In  employing  these  4 

do  this  work.  ' 

"Mr.  Porter:  That  question  Is  objecte<a  v 
for  the  reason  that  If  the  Sheffield  Ice  Coin 
pany  did  take  out  any  Insurance  Indemnify 
Ing  the  men,  the  policy  of  Insurance  Is  tbt 
best  evidence  of  whether  that  fact  exists 
and  the  further  objection  is  made  that  It  li 
immaterial  in  this  case. 

"The  Court:  Sustained  on  the  first  ground 

"Mr.  Porter:  And  the  defendant  moves  tha 
court  to  discbarge  the  jniy  for  the  reason 
that  the  plaintiff  has,  of  his  own  accord, 
asked  the  question,  and  in  that  question  bas 
solicited  Information  as  to  whether  this  de- 
fendant carries  a  policy  of  indemnity  Imsnr- 
ance  covering  the  plaintiff  In  this  case. 

•VThe  Court:  It  seems  to  me  that  the  ques- 
tion is  a  pertinent  question.  Tour  atti- 
tude has  been  throughout  that  these  men 
were  not  your  servants;  at  least  I  took  that 
from  your  opening  statement  and  your  atti- 
tude throughout  the  trial,  and,  if  that  t>e 
your  attitude,  this  would  be  a  pertinent  ques- 
tion as  tending  to  show  fbr  whom  they  were 
working. 

"Mr.  Hill :   That  la  what  I  asked  it  for. 

"The  Court:  The  objection  to  the  question 
is  sustained,  and  the  motlmt  to  dUBcharge  the 
Jury  is  overruled." 

To  further  reasons  glvoi  why  the  motion 
to  discharge  the  Jury  should  be  snstalned, 
the  trial  court  ruled  that  the  motion  to  dis- 
cbarge was  overruled  because  of  the  attitude 
of  defendant  apparently  disclaiming  the  fact 
that  plaintiff  was  in  Its  ^ploy,  and  that  this 
was  a  matter  that  In  the  opening  statement, 
and  In  the  attitude  of  the  defendant  through- 
out the  trial,  had  been  controverted,  and 
the  question  would  have  been  competent  tf 
offered  in  proper  form. 

Upon  the  issue  of  whether  or  not  the  Sbef- 
field  Ice  Company  was  tearing  down  the 
building,  and  not  the  Bean  Lake  Ice  Compa- 
ny, evidence  that  the  Sheffield  Ice  Compa- 
ny took  out  Indemnity  Insurance  covering  the 
liability  of  the  men  engaged  upon  this  pai^ 
ticular  building  would  be  of  strong  proba- 
tive value  going  to  show  that  it  was  doing 
the  work.  Under  such  circumstances,  the 
question,  though  ordinarily  Inadmissible,  and 
its  asking  would  constitute  reversible  error, 
yet.  Inasmuch  as  it  was  competent  on  one  is- 
sue, it  was  not  error  to  ask  it  Evidence  Is 
admissible  If  it  tends  to  prove  one  issue,  even 
though  it  Is  not  admissible  to  prove  anoCber 
Issue,  and  Is  prejudicial  upm  such  latter  is- 
sue. It  is  admlwible  If  competent  npon  anr 
material  controverted  tact  State  v.  Fhillipa, 
24  Mo.  475;  Bailey  v.  Kansas  aty,  180  Ho. 
503.  87  S.  W.  1182.  In  Wabash  Screen  Door 
T.  BUdc,  126  Fed.  721.  61  a  G.  A.  639,  evi- 
dence that  a  witness  went  to  the  bospital  at 
the  Instance  of  an  Indemnity  insurance  com- 
pany was  admissible  because  it  bore  on  bis 
credibility,  although  objected  to  as  prejudi- 
cial. In  the  case  of  M.  O'Connor  y.  Glllaqif, 
170  Ind.  428.  83  N.  B.  738.  it  was  beld  tbt^ 
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lere  the  questloii  objected  to  bore  on  a  con- 
:>verte<l  Issue,  tbls  was  snfBdent  to  acqnit 
unsel  of  the  charge  of  bad  faith  In  asking 
ich  question.    In  Self  v.  White,  IKS  8.  W. 
M),  not  yet  reported  In  our  offldal  rei>ortB, 
was  held  by  this  court.  In  an  opinion  writ- 
in  by  KlUson,  P.  J.,  that  evidence  convey- 
ig  Information  that  an  Indemnity  Insurance 
juipany  was  the  real  defendant  could  not 
e  deemed  reversible  error,  idnce  at  the  time 
be  evidence  was  offered  it  bore  on  an  issae 
a  the  case.   In  B rower  r.  Tlmreck,  66  Kan. 
f70,  loc.  dt.  771,  71  Pac.  681,  the  defendant 
vas  required  to  testify  on  cross-examlna- 
lon,  and  over  the  objection  of  defendant's 
xtonsel,  that  he  insured  against  accidents  to 
Ills  employes,  and  that  the  insurance  compa- 
ny employed  the  lawyers  iind  defended  that 
case.    The  court  held  the  evidence  was  ad- 
missible and  proper,  inasmuch  as  the  de- 
fendant denied  employing  the  plaintiff.  In 
Barg  V.  Bonsfleld,  65  Minn.  85S.  66  N.  W. 
45,  the  court  held  that  evidence  that  d^end- 
snt  carried  an  indemnity  policy  on  Its  serv- 
ants, Including  plaintiff,  was  proper,  in  view 
ot  the  fact  defendant  had  contended  plaintiff 
was  not  defendant's  servant  The  court  said 
that  the  evidence  was  h^hly  prejudicial,  and 
that  it  was  certainly  orror  to  admit  1^  un- 
less It  was  omopetent  on  the  tasne  nained, 
and,  b^i«  so,  Its  admission  was  not  error. 
To  the  same  effect,  see  FlnkUne  Lumber  Go. 
V.  Cunningham,  101  Utes.  292,  OT  Boath.  919; 
Robinson  t.  HiU,  eo  Wash.  616,  111  Pac  Sn. 
In  Grant  t.  National  By.  Spring  Co.,  100 
App.  DiT.  284,  91  N.  Y.  Bupp.  805,  loc  dt  607. 
It  is  saidt  speaking  of  a  dedstcm  of  the  New 
York  Gonrt  of  Appeals  In  Cosselmon  v.  Dan- 
fee,  172  N.  T.  607,  6S  N.  B.  484:  rThe  asking 
of  a  question  clearly  Incompetent,  and  not 
for  the  purpose  of  eliciting  any  material  evi- 
dence, but  with  the  ulterior  deidgn  of  dlsdos- 
iDg  the  (Act  that  an  Insnranoe  company  la  in- 
terested In  the  litigation,  la  condemned.  It 
la  only  when  the  question  is  huKunpetent  and 
immaterial,  bowever,  that  the  motive  of 
counsel  is  to  be  considered.'* 

In  view  of  the  foregoing  authorities,  and 
the  circumstances  under  which  the  question 
objected  to  was  asked,  we  cannot  say  It  was 
asked  in  bad  faith,  or  was  not  pertinent  to 
the  Issue  as  to  plaintiff's  employment. 

[Ill  Neither  can  we  say  that  the  verdict 
was  excessive.  At  the  time  of  his  fall  plain- 
tiff was  a  stout  healthy  boy  18  years  old. 
The  fall  broke  his  hip,  rendered  him  uncon- 
Hdous,  In  which  state  he  remained  most  of 
the  time  for  a  week.  He  was  in  bed  for  5 
weeks.  His  kidneys  were  Injured  and  passed 
blood  for  2  weeks,  and  so  did  bis  bowels. 
At  the  time  of  the  trial  his  kidneys  still 
were  affected.  His  weight  went  down  from 
142^  to  129  pouiids.  Since  the  accident  he 
has  been  nervous  and  restless,  able  to  do 
Ught  work  only.  The  hip  bone  was  fractured 
at  the  top  part  or  crest,  and  at  a  place  which 


helps  to  support  the  weight  of  the  body. 
Twelve  men  saw  the  plalntlfl  and  learned  the 
nature  of  his  Injuries,  and  fixed  his  damages 
at  $3,000.  The  trial  judge  approved  the  ver- 
dict We  cannot  say  it  was  excessive 
The  judgment  la  affirmed.  All  concur. 


LOWENSTSIN  v.  OLD  COLONY  LIFE  INS. 
CO.    (No.  10,882.) 
iJKajaaaa  City  Court  of  Appeals.  Mlnouri 
May  4.  1814w) 
L  Affbaz.  aud  Bibob  (|  984*)  —  Pbbsuhp- 

TIONS. 

Where,  in  an  action  tried  to  the  court,  no 
declarations  of  law  were  asked  or  given,  a  judg- 
ment for  plaintiff  must  be  regarded  on  appeal 
as  a  final  adjudication  in  his  fi&vor  of  every  con- 
troverted issue  of  fact 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3777-8781,  3782;  Dec 
Dig.  i  934.*] 

2.  INSUBANCB  (i  608*)— LtFB  POLICIES— CBB- 
TinOATE. 

In  an  action  on  a  life  policy  issued  in  sub- 
stitution of  a  certificate  issued  by  a  fraternal 
order,  the  iK>licy  will  be  treated  as  an  ordinary 
life  policy,  in  the  absence  of  proof  that  the  in- 
surance contract  was  gpvemea  by  tba  laws  re- 
lating to  fraternal  beneficiary  socdetles. 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Ceot  Dig.  is  1617,  1519;  Dee.  Dig.  |  60&*3 

3.  Insubancb  (I  662*)— Live  Pouot— PBoora 
or  Loss. 

A  statement  as  to  the  age  of  the  Insured, 
made  in  the  proofs  of  loss  required  by  a  life 
policy,  is  not  binding  on  tbe  benefidarT,  where  It 
showed  that  it  was  not  based  on  &miiy  records, 
but  on  statements  ot  the  insured,  who,  by  reasoif 
of  his  immigration  to  this  country  in  early 
yonth,  was  uoceitain  aa  to  his  own  age. 

[Ed.  Note.— For  other  cases,  see  Inaoiance, 
Cent.  Dig.  i  1358 ;  Dec  Dig.  i  e6Z*] 

4.  InSUBANCX  ({  666*)— Lira  INSUBAIIOB— Bv- 

IDBNOE— FiZTninoa. 

In  an  action  on  a  Uf^  policy,  tbe  evidence 
heM  to  warrant  a  finding  that  the  age  of  Insured' 
was  as  determined  by  negotiations  between  him- 
self and  the  insurer. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent.  Dig.  H  1666,  1707-1T%;  Dec  IMgTl 
fl66.*3 

5.  InsuBAiroB  (i  882*)— Lm  Irsukuiob— Lm 

POZJCT. 

Where  an  insurer,  upon  discovering  that 
the  insured  had  understated  his  age,  offered  him 
the  privilege  of  eontinnlng  the  policy  upon  pay- 
meat  of  the  proper  assessment  and  the  defi- 
ciency, and  this  was  accepted  by  the  insured; 
there  was  a  new  contract,  and  the  Insurer  could 
not  thereafter  defeat  recovery  because  of  the 
insured's  misstatement,  even  though  after  pay- 
ment of  the  defideiUT  It  failed  to  eollact  the 
correct  rate. 

[Ed.  Note.— For  otlm  cases,  see  Insurance, 
Cent.  Dig.  IS  1041-1066,  1068-1070;  Dec  Dig. 
f  392.*] 

6.  iNSITBANCe  <S  523*)— Lm  iKSnBANCE:— Lu- 
BILITI— PbCMIUM  . 

An  insurance  certificate  issued  by  a  fra- 
ternal order  was  assumed  by  a  corporation 
which  discovered  that  tbe  age  of  the  Insured  had 
been  understated,  and  required  him  to  pay  the 
difference  between  the  assessments  he  had  paid 
and  thoee  he  woold  have  been  required  to  pay 
had  be  stated  his  correct  age.  Thereafter  de- 
fpndant  assiimed  the  contracts  of  the  corpora- 
tion; but,  instead  of  baaing  the  premium  upon 
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the  fiiBimd*B  age  u  ahown  from  the  record!  of 
the  corporation,  it  was  based  on  the  original 
application.  Held,  that  defendant,  an  lUinoiB 
corporation,  could  not  reduce  Its  liability  to  the 
amount  of  insurance  which  the  premium  would 
have  purchased  at  the  insureds  correct  age, 
either  undo:  Hurd's  Rev.  St  III.  1911,  c  73,  1 
208u,  declaring  that,  if  the  age  of  the  insured 
has  been  misstated,  the  amount  parable  shall  be 
auch  as  the  premium  would  have  purchased  at 
the  correct  age,  or  under  the  laws  of  the  forum, 
for  the  statute  applies  only  to  mterepreiente* 
tions  of  insured,  and  not  to  mlBtakea  of  iiunrer, 
and  the  original  apidlcation  was  abrogated  by 
the  new  contract  between  insured  and  the  cor- 
poration. 

[Ed.  Note.— For  other  caaea,  see  Insurance, 
Cent  Dig.  H  1807. 1806;  Dec.  Dig.  |  623.*] 

7.  Insubanox  (|  3^*}  —  Lm  InsuBANOE  — 

CONTBAOTS— CONSTBUCTION. 

Where  a  corporation  which  assnmed  lia- 
bility on  a  certificate  issued  by  a  fraternal  order, 
upon  discovering  that  insured  had  understated 
his  age,  required  him  to  pay  the  defii^ency  in 
assessments,  defendant,  which  assumed  the  ob- 
li^tfons  of  the  corporation,  conld  not  revive  the 
original  application  as  basis  for  assessments  'so 
as  to  take  advantage  of  the  misrepresentations 
therein,  unless  Insured  was  notified;  it  having 
been  abrogated  by  tbe  new  contract. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  1041-10C6. 10^-^070;  Dec  Dig. 
1392.*] 

Appeal  from  Orcult  Gonrt,  Etallntt  Oonntr; 
Samuel  Davla,  Judge. 

Actiim  by  Henry  Lowenatein,  IndlTidnaUy 
and  as  adrnthlstrator  of  Julius  Lowenst^n, 
against  tbe  Old  Colouy  Ufe  Insurance  Com- 
^pany,  a  corporation.  From  a  judgmmt  for 
'plaintiff,  defendant  appeals.  Affirmed. 

Alf.  F.  Rector  and  A.  B.  Hoy,  both  of  Sfar- 
shall,  for  appellant  Duggins  &  Duggins,  of 
Mardiall,  for  respondait 

JOHNSON,  J.  [1]  Tbls  Is  an  action  on  a 
policy  of  life  Insurance.  The  principal  de- 
fense Is  the  allied  mlsrepresentatloD  of  tbe 
age  of  the  Insured  In  his  appllcatiou,  and  de- 
fendant confesses  liability  for  the  amount  of 
Insurance  the  agreed  premium  would  have  se- 
cured on  the  life  of  a  person  of  tbe  real  age 
of  the  assured.  Plaintiff  denies  the  insurance 
was  procured  by  misrepresentation,  and  de- 
mands the  face  of  the  policy  with  Interest 
and  the  statutory  penalty.  A  jury  was  waiv- 
ed, and,  after  hearing  the  evidence,  the  court 
rendered  Judgment  for  plaintiff  In  accordance 
with  the  prayer  of  bis  petition,  except  that 
DO  penalty  was  allowed.   Defendant  appealed. 

No  declarations  of  law  were  asked  or  giv- 
en, and  the  Judgment  must  be  regarded  as  a 
final  adjudication  in  favor  of  plaintiff  of 
every  controverted  Issue  of  fact 

[2]  The  material  facts  of  the  case,  stated 
In  chronological  order,  are  as  follows:  In 
1896  Julius  Lowensteln,  a  re^dent  of  Mar- 
shall, applied  in  writing  to  the  Royal  Tribe 
of  Joseph  for  a  certificate  of  insurance  and 
stated  In  his  application  that  he  was  born 
In  August,  1838,  and  was  58  years  old.  The 
application  was  accepted,  and  a  policy  or  cre- 
tlflcate  for  $1,000  was  issued  and  delivered 


to  him  as  a  person  of  tbe  represaited  age. 
The  application  was  made  a  part  ot  the  con- 
tract, which  Is  claimed  by  defendant  to  have 
been  governed  by  the  laws  relating  to  fra- 
ternal beneficiary  societies;  but  there  is  do 
proof  in  the  record  that  It  was  a  contract  of 
that  character  (GmweU  v.  Knights,  126  Mo. 
App.  496,  104  S.  W.  884,  and  cases  cited),  and 
we  shall  regard  it  as  an  ordinary  life  insur- 
ance policy.  Lowensteln  paid  premiums  or 
dues  which  were  assessed  at  a  rate  based  on 
his  represented  age  untiI1903,  when  tbe  Royal 
Tribe  of  Josei^  reinsured  Its  risks  in  the  Cos- 
moEwUtan  Life  Insurance  Association,  a  life 
insurance  corporation  of  Illinois.  Lowenstein 
was  notified  that  the  reinsurer  "herewith  as- 
sumes the  benefit  certificate  No.  5407,  issued 
by  the  Royal  Tribe  of  Joseph  of  SedaUa,  Mis- 
souri, on  tbe  Ufe  of  Julius  LowenstelJi.  and 
contracts  to  carry  oat  the  ^ovlaioiu  thereof 
in  accordance  with  the  terms,  provided  the 
Insurer  complies  with  and  fulfills  tbe  obliss- 
tiona  assumed  thereunder." 

Pursuant  to  this  notice  Lowenatoin 
changed  bis  certificate  for  a  policy  Issued 
and  delivered  to  him  by  tbe  relnsaxar,  wbldi 
recited  that  It  was  issued  upcw  Us  ozSgiiial 
applteatlfm  to  the  Boyal  Tribe  ot  Joaeidi,  and 
the  premiums  were  based  on  bis  present  age 
as  computed  from  the  date  of  his  Urth  stated 
therein.  Lowensteln  accepted  this  new  poUcr 
and  paid  premiums  tbereou  at  the  stipulated 
rate  until  190^  when  the  aseodatlcm  dlscor- 
ered  in  some  way,  not  disclosed,  that  his  age 
bad  been  misrepresented,  and  that  he  was 
bom  in  August,  1831,  Instead  of  183&  Under 
date  of  Novembn  1906^  the  association 
wrote  bim  a  letter  sabmtttlng  altematlTe 
propcMiUons;  tbe  second  being  "that  yon  pay 
tlie  difference  in  the  rate  of  ass^sment  be- 
tween what  you  are  paying  and  what  you 
should  pay  at  your  correct  age  since  becom- 
ing a  member  of  the  Royal  Tribe  of  Joseph 
up  to  the  present  time,  and  continue  to  pay 
tbe  correct  rate  of  assessment  at  your  cor- 
rect age  in  the  fature."  Ijowensteln  replied, 
saying:  "I  positively  did  not  misrepresent  my 
age  at  tbe  time  of  joining  the  Boyal  Tribe 
of  Joseph.  I  told  the  organizer  that,  as  near 
as  I  conld  tell  at  tbe  time,  my  age— as  I  came 
to  this  country  very  young,  had  no  way  of 
telling  of  my  years  at  that  time.  I  wish, 
therefore,  to  accept  your  second  proposition 
of  your  letter  of  the  6th  Inst"  The  associa- 
tion replied  November  20th,  giving  the 
grand  total  of  the  deficiency  in  tbe  past  pre- 
miums as  ^7.30,  and  requesting  remittance 
of  that  amount  by  return  mail.  The  letter 
closed  with  the  statement:  "Beginning  wifii 
the  November,  this  month's  assessment,  your 
correct  rate  is  $2.90  (per  month),  instead  of 
$2.30,  as  you  bave  been  paying.  This  matter 
must  be  attended  to  by  return  mall." 

Lowensteln  promptly  remitted  the  amount 
demanded  ($87.30)  and  thereafter  continued 
to  pay  monthly  premiums  or  assessments  un- 
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til  September,  190&,  wheo  the  Cosmopolitan 
Association  reinsured  Its  risks  in  tlie  defend- 
ant company,  another  insurance  corporation 
chartered  by  the  state  of  lUlnola.  By  the 
terms  of  the  relnsttrance  contract  the  associa- 
tion sold  and  delivered  to  defendant  "all  of 
its  assets  of  erery  character  and  description 
and  wheresoever  located,  including  all  its 
applications,  Inspection  reports,  books  of  ac- 
counts, records,  files,  and  Indexes  which  In 
any  manner  bear  upon,  evidence,  or  explain 
the  risks  taken  or  refused  in  the  course  of 
Its  business  from  the  date  of  Its  organiza- 
tion," and  defendant  assumed  all  of  the  Ua- 
blUties  of  the  association  and  agreed  "to  de- 
liver to  each  of  the  policy  or  certificate  hold- 
ers of  the  said  association  •  *  •  the 
company's  'Convertible  Term  Policy/  which 
said  policy  shall  provide  •  *  •  a  two- 
year  term  policy  with  the  right  of  conversion 
by  the  holder  during  said  period  of  two  years 
to  any  other  form  of  policy  the  company  is- 
sues •  •  •  at  the  rate  of  premium  re- 
quired therefor  at  the  attained  age,"  etc 
Such  "Convertible  Term  Policy"  was  to  be 
delivered  to  each  holder  of  an  association 
policy  who,  on  or  before  November  14,  1909, 
would  deposit  bis  policy  with  defendant  and 
consent  to  take  such  "two-year  term  policy" 
in  exchange.  Defendant  bound  itself  "that, 
upon  the  rectipt  of  any  such  policy  or  certifi- 
cate from  any  member  of  said  assodatloo, 
which  said  policy  or  certificate  being  In  good 
standing  at  the  date  of  its  delivery  to  the 
company.  It  will  Issue  forthwith  to  ttie  mem- 
ber so  depositing  said  policy  or  certificate  a 
receipt,  acknowledging  receipt  of  payment 
of  premium  to  the  date  to  which  said  pre- 
mium has  been  paid."  The  substituted  pedi- 
cles were  to  be  issued  without  medical  ex- 
amlnatloD,  and  regardless  of  the  condition  of 
health  of  the  assure^  but  with  the  right  to 
a  Uea  on  the  term  policy  "for  10%  of  each 
annual  premium  commuted  on  the  annual 
prmlnm  basis  to  be  paid  said  member  on 
said  eonirertible  term  policy,  to  be  treated 
by  the  said  company  as  an  Impairment  lien 
on  account  of  no  examination  being  required 
to  issue  said  exchange  policy." 

The  contract  contained  the  further  provi- 
lUm  that:  "All  policies  to  be  Issued  by  the 
con^Dj  under  the  provisions  of  this  con- 
tract In  substitution  of  policies  or  certificates 
Issued  by  the  association  up  to  the  date  of 
ratification  of  tUs  contract  shall  be  based 
on  the  original  application  to  the  association, 
which  appllcaUon  aball  bear  the  same  rela- 
tion to  the  policy  to  be  issued  by  the  com- 
pany In  substitution,  as  herein  provided,  as 
If  sa0i  application  had  ortgiually  been  made 
to  the  company.  Instead  of  said  association." 

Following  the  signing  of  tbls  contract  the 
two  companies  advised  Lowensteln  by  letters 
and  notices  of  the  agreement  of  defendant 
to  lelnsore  the  risks  of  the  association,  and 
urged  him  to  send  in  his  policy  for  exchange^ 
They  did  not  tell  bim  that  defendant  propos- 
ed to  IssDO  ft         term  policy,  nor  that  snch 


policy  would  be  issued  on  the  faith  of  his 
original  application.  Their  representation 
was  that  defendant  assumed  the  risk  the 
policy  he  carried  imposed  on  the  association. 
Lowensteln  responded  by  sending  his  policy 
to  defendant,  and  under  date  of  October  14, 
1909,  defendant  Issued  to  him  the  following 
receipt,  denominated  on  Its  face  a  "Certificate 
of  Assumption" :  "Received  by  the  Old  Colo- 
ny Life  Insurance  Company  certificate  of  pol- 
icy No.  21155  of  the  Cosmopolitan  Life  Insur- 
ance Association  of  Freeport,  Illinois.  The 
Old  Colony  Life  Insurance  Company  acknowl- 
edges Itself  bound  to  the  holder  of  said  certif- 
icate or  policy  under  the  provisions  of  the 
contract  between  said  company  and  said  Cos- 
mopolitan lAfe  Insurance  Association,  rati- 
fied September  9,  1909,  by  the  members  of 
said  association  In  legal  meeting  assembled. 
Said  company  will  promptly  deliver  to  the 
holder  of  said  certificate  or  policy  Its  policy 
provided  for  In  contract  above  referred  to 
between  said  company  and  said  association, 
which  shall  be  paid  up  to  October  25,  1909, 
being  the  end  of  the  period  tor  which  pay- 
ment has  been  made  to  the  association." 

On  October25thof  thesame  year  defendant 
delivered  to  Lowensteln  a  short  term;  non- 
partldpatlng  policy,  by  the  terms  of  which  it 
agreed  to  pay  plaintiff  (his  son)  Immediately 
upon  receipt  of  proofs  of  death  the  sum  of 
91,000.  The  caption  contained  the  words 
and  figures:  "Premlnm  ¥111.09.  Age  71." 
This  policy  does  not  refer  to  the  original  ap- 
plication nor  contain  any  other  reference  to 
the  age  of  the  assured  than  the  following: 
"If  the  age  of  the  assured  has  been  misstat- 
ed, tlie  amount  payable  hereunder  shall  be 
KuSi  as  the  preminm  paid  would  have  pur- 
chased at  the  correct  age,  o^  the  premium 
may  be  adjusted  and  credit  given  to  the  In- 
sured or  to  the  company  according  to  the 
company's  publldied  rate  at  the  date  of  is- 
sue." 

Further,  the  policy  provides  that  it  "is  not 
entitled  to  participate  In  the  profits  or  divis- 
ible surplus  of  the  company."  and  that  "this 
policy  may  be  converted  upon  writtw  request 
of  insored,  and  without  medical  examination, 
at  any  time  within  two  years  from  its  date 
by  esdiange  for  any  form  of  policy  Issued 
by  the  company  at  the  date  of  exchange  ex- 
cept term  policies,  at  the  company's  publish- 
ed premium  rate  for  the  age  attained." 

The  assured  died  at  Blarshail  December  11. 
1909,  less  than  two  months  after  the  receipt 
of  this  policy.  Plaintiff  made  proofs  of  loss 
in  which  he  stated  that  his  father  was  bom 
Angnst  IS,  183a,  In  Tuchel,  Prussia,  Poland. 
In  answer  to  the  qnestion,  "State  authority 
for  answer  to  last  question  [family  record, 
certificate  of  birth,  or  otherwise],"  he  an- 
swered: "No  faml^  records — facts  as  told 
by  deceased  in  his  lifetime  to  claimant" 

Plaintiff  dalms  that  the  policy  was  Issued 
and  the  annual  premium  of  $11L09  was 
ctiarged  on  the  erroneous  supposition  that 
Lowensteln  was  71  years  old  at ^Qiat  tltr 
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WheOt  In  troHi,  aa  shown  by  tbe  pioofli  of 
losB,  hlB  age  was  80  yean;  that  this  mistake 
was  Induced  by  the  false  represfflitation  of 
the  original  application  to  the  Boyal  rTrlbe  of 
Joseph  that  the  applicant  wu  born  in  1838; 
that  nndra  tbe  terms  of  the  poli<7>  wbleh 
must  be  treated  as  an  Illkiols  contract,  the 
assured  must  be  considered  as  having  mis- 
stated his  age  to  defendant,  and  plaintifF  Is 
entitled  to  recover  only  Oie  amoimt  of  Insar^ 
ance  the  annnal  premlnms  of  1111.09  would 
have  purchased  at  the  correct  age.  It  Is 
Shown  that  the  annnal  premium  on  sncfa  pol- 
icy for  a  person  80  years  old  was  9211.- 
,87,  and  that  the  premlnm  of  1111.00  would 
have  purdiased  Insurance  In  the  ,  sum  of 
$028.80.  Further,  it  Is  shown  that  Lowen- 
stein  owed  f00.90  on  the  first  premium,  and 
deducting  this  from  $528.80,  and  deducting 
also  $11.10,  the  amount  of  the  impairment 
lien«  left  a  remainder  of  $420.71,  whlfdi  la 
the  sum  defendant  would  pay  in  fall  dis- 
charge at  its  liability  under  the  policy. 

Pursuant  to  the  reinsurance  contract  12ie 
Cosmopolitan  Aasodatlon  turned  over  to  de- 
fendant all  its  applications,  books,  records, 
and  correspondence,  tncludli^  audi  docu- 
ments as  it  had  formerly  rec^ved  from  the 
Boy^l  Tribe  of  Joseph.  At  the  time  it  issaed 
the  policy  In  suit  it  had  In  its  possession,  not 
only  tbe  original  application  of  Lowraisteln, 
but  also  the  records  and  correspondence  of 
the  association  showii^  ttie  discovery  of  the 
mlsstatonent  of  age  in  Qie  original  applica- 
tion and  the  readjustment  of  the  contract  of 
insurance  to  conform  to  the  omceded  fact 
that  tbe  birth  of  Lowensteln  was  in  Augost, 
1831,  instead  of  August,  1838.  In  explana- 
tion of  the  mistake  In  the  policy  tbe  officers 
of  defendant  testified  that  they  looked  only 
to  the  original  application  and  did  not  exam- 
ine the  correapondence  and  records  relating 
to  tbe  correction  of  the  misstatement  until 
after  the  proofs  of  loss  informed  them  of  the 
di8crepan(7  between  the  application  and  the 
policy  issued  by  defendant  Further,  it  'ap- 
pears from  tbe  records  of  the  association  In 
the  posses^n  of  defendant  that  for  some 
strange  reason  the  association  had  fbUowed 
its  sharp  and  successful  correspondence  with 
Lowensteln,  which  resulted  in  his  tadt  con- 
fession that  be  was  born  In  1831  and  his  pay- 
ment of  the  amount  of  the  claimed  deficiency 
In  past  premlnms,  by  continuing  to  levy  and 
receive  payment  of  monthly  assessments  on 
the  old  basis,  Instead  of  the  new.  The  over- 
sight of  the  association  (for  It  cannot  be  re- 
garded as  anything  else)  did  not  mislead  de- 
fendant, since  its  officers  did  not  inspect  the 
files  and  records  which  would  have  disclosed 
the  readjustment  of  the  insurance,  but,  as 
stated,  contented  themselves  with  an  inspec- 
tion of  nothing  but  the  original  application. 

[3, 4]  Plaintiff  and  one  of  his  brothers  tes- 
tified their  father  came  to  the  United  States 
from  his  birthplace  In  Europe  when  he  was 
very  young,  that  there  was  no  record  or  fam- 
ily history  of  his  age,  and  that  even  be  did 


not  knew  Oie  year  of  his  blrtb.  As  we  un- 
derstand tbe  evidence,  the  statemezits  of 
plaintiff  In  the  proofs  of  loss  relating  to  the 
age  of  his  father  were  a  mere  guess  or  con- 
clusion founded  on  vague  and  unreliable  la- 
formation.  PlalntUf  Is  not  ccmdnsively 
bound  by  such  statements.  The  taxt  of  the 
real  age  of  his  father  Is  an  issue  legally  rais- 
ed by  the  pleadings,  and  the  trial  court,  sit- 
ting as  a  JuiTi  wCU  may  have  brileved  from 
the  evidence  that  Qie  readjustment  of  the 
contract  of  insurance  forced  by  tbe  peremp- 
tory demand  of  Uie  association  was  based  on 
an  agreement  or  understand!^  between  it 
and  the  assured  relating  to  the  date  of  his 
blrUi  whldi  came  as  near  tbe  true  fiict  as  tbm 
inaccurate  and  nnrellablje  data  would  permit 

[I]  Whether  Lowensteln  flraudnlently  or  In- 
nocently had  misstated  his  age  In  his  an>Ur 
cation  to  tlie  Boyal  Tribe  of  Jos^b,  tlte  as- 
sociation, after  acquiring  foU  knowledce  of 
tbe  misstatement  oflfered  to  continue  the  re- 
lationship of  insurer  and  insured  upon  cond^ 
tion  that  be  would  make  adequate  restltii- 
tlon,  and  would  consent  to  treat  the  contnet 
from  the  beginning  and  in  Qie  future  aa  hav- 
ing imposed  upon  Mm  the  obligation  he  would 
have  been  required  to  assume  bad  bla  age 
been  stated  accurately  In  the  first  plac& 
This  offer  being  accepted  and  performed,  the 
effect  of  such  acceptance  and  jwEConnance 
was  to  create  a  new  contnet  ot  Insaranoe 
which,  so  far  as  the  subject  of  age  was  con- 
cerned, was  wholly  independent  of,  and  unre- 
lated to,  the  original  application.  Had  Low- 
ensteln died  immediately  after  the  readjust- 
ment agreement  became  ^tectlve,  the  asso- 
ciation would  have  been  in  no  position  to  In- 
terpose a  defense  based  An  tlie  mlsstetemmt 
In  the  original  applicatbm  which  the  parties, 
In  effect  had  agreed  should  be  fnnatus  offl- 
do— should  be  eliminated  as  an  integral  part 
of  Che  Insnrance  contract  Tbe  fact  that  tor 
some  undiscl(»ed  reason  the  association  did 
not  levy  and  collect  subsequent  assessments 
tn  accordance  with  the  terms  of  the  new 
agre^ent  did  not  alter  the  relationship  It  es- 
tablished, which  continued  to  the  date  of  tbe 
acceptance  by  Lowensteln  of  tbe  policy  Is- 
sued to  him  by  defendant  pursuant  to  the 
last  reinsurance  contract 

[6,  7]  The  risk  the  association  was  unda 
on  the  date  It  entered  into  the  rcdnanrance 
contract  was  to  pay  the  face  of  the  policy  on 
the  death  of  tbe  assured,  without  any  deduc- 
tion on  account  of  the  misstatement  in  the 
application  as  to  the  age  of  the  applicant 
Under  tbe  terms  of  the  reinsurance  contract 
defendant  consideration  of  succeeding  to 
tbe  assets  and  business  of  the  association,  as- 
sumed Ite  risks  and  so  notified  Lowensteln 
and  offered  to  substitute  a  policy  of  Ito  own 
issue  for  the  one  he  had,  without  requiring 
a  medical  examination  or  a  new  aK>Ilcatlon. 
In  every  possible  way  It  assured  him  that  it 
was  merely  stepping  Into  the  shora  of  the  As- 
sociation. Neither  Its  letters  and  notices  to 
him  nor  the  short  term,  nonpartldpatlng  pol- 
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lc7  It  induced  blm  to  take  contained  any  In- 
timation tliat  it  proposed  to  revive  his  old 
application  to  theBoyal  Tribe  of  Joseph  and 
make  it  a  part  of  the  new  contract  of  insur- 
ance. The  policy  did  indicate  In  its  caption 
that  an  error  had  been  committed  by  defend- 
ant in  the  statement  of  the  age  of  the  as- 
sured ;  but  there  is  a  material  difference  be- 
tween an  error  induced  by  the  false  repre- 
sentation of  the  insur^  and  one  resulting 
from  negligence  or  mistake  of  the  insurer. 

Neither  the  laws  of  Illinois,  which  defend- 
ant contends  control  the  Interpretation  of 
the  policy,  nor  of  this  state  give  the  Insurer 
the  right  to  have  his  liability  reduced  on  ac- 
connt  of  his  own  mistakes.  Section  208u, 
c.  73,  Hnrd's  Bev.  Stat  III.  IdU,  provides 
that  "If  the  age  of  the  insured  has  been  mis- 
stated the  amonnt  payable  under  the  policy 
shall  be  snch  as  the  premium  would  have 
purchased  at  the  correct  age";  but  this  obvi- 
ously  refers  to  rdpresentations  of  the  insured, 
and  in  a  subsequent  clause  of  the  same  sec- 
tion policies  of  temporary  insurance  and 
nonparticlpating  policies  (such  as  the  pres- 
are  expressly  exempted  from  this  provi- 
sion.   See  Bubdl  vision  6c,  |  208u. 

Ttie  statutes  of  Illinois  do  not  aid  the  posi- 
tion of  defendant,  nor  Is  there  any  stipula- 
tion In  the  policy  which  will  Justify  the  con- 
tention that  defendant  may  take  advantage 
of  its  own  mistake  In  the  age  of  the  assured. 
The  provision  in  the  policy  that  "it  the  age 
of  the  assured  lias  been  misstated  the  amount 
paid  herein  shall  be  the  same  as  the  premium 
would  have  purchased  at  the  correct  age** 
is  quoted  literally  from  the  Illinois  statute 
and  refers,  as  does  the  statute*  to  misrepre- 
sentations of  the  assured  in  procnilng  a  potl- 
<9;  but  there  were  no  such  misrepresenta- 
tions made  to  defendant 

Defendant  chose,  both  In  Its  contract  of  re- 
insurance and  in  its  pn^sals  to  Lowenstein 
not  to  call  for  a  new  application,  tnit  to  step 
into  the  position  of  the  passing  association 
and  to  shoulder  Its  burdens.  The  old  appli- 
cation was  dead  beyond  recall.  The  records 
and  flies  In  the  possession  of  defoidant  dls- 
dosed  the  cause,  and  manner  of  its  taking 
on,  and  defendant  had  but  to  loOfc  at  what 
was  before  it  to  know  that  the  Insurance 
was  being  carried  on  a  substltated  ogreemimt 
which  had  wholly  disregarded  that  ajwlica- 

tlOD. 

We  do  not  wish  to  be  understood  as  Intt- 
mating  that  defendant  would  not  be  entitled 
to  a  correction  of  a  mistake  wUch  would 
give  it  a  lien  on  the  policy  for  t^e  amount 
of  the  difference  between  the  premium  It 
charged  and  the  premium  it  should  have 
chained.  We  expreat  no  opinion  on  that 
subject,  idnce  it  Is  fordgn  to  the  Issues  raised 
the  pleadlnga  What  we  are.  holding  is 
that  the  mistake  made  by  deftendant  was  not 
the  result  of  any  misrepresentation  of  Low- 
eosteln,  and  therefore  that  neither  the  pro- 
visions of  tbe  lavrs  of  Illinois  nor  those  of 


the  policy  Itself  give  support  to  the  position 
that  the  recovery  of  plalntUf  should  be  re- 
stricted to  the  amount  of  Insurance  the  pre- 
mium paid  would  have  purchased  at  the  cor- 
rect age  of  the  assured. 
The  Judgment  is  affirmed.  All  concur. 


STATE  ex  reL  SCHGNK  v.  FLICK  et  aL 
<No.  10,614.) 

(Kansas  City  Court  of  Appeals.  MUsourL 
May  4,  1814.) 

EJXGBFTXOHS,  Bnx  OT  (C  82*)— Sbttlbuxht— 
FiNDINO    BT  JUDaB--jDOOB  ENTITUO  TO 

Sign. 

Rev.  St  1909,  {  ^3S2,  provides  that  where 
the  judge  who  heard  the  cause  shall  go  out  of 
office  before  signing  the  bill  of  ezcej;)tion8,  the 
bill,  if  agreed  to  be  true  by  the  parties  or  their 
attorneys,  or  shown  to  the  judge  to  be  correct 
shall  be  Bigned  by  the  sneceeding  or  actinB  Judge 
of  the  court  where  the  ease  was  heard.  Held 
that,  where  a  case  was  tried  on  a  change  of 
venue  in  S.  coanty  wheo  it  was  a  part  or  the 
Secood  circuit  and  after  the  trial,  but  during 
the  time  taken  to  prm»are  the  Ull,  but  before  it 
was  signed,  S.  county  was  taken  from  the 
Second  circuit  and  became  a  part  of  the  Thirty- 
Seventh  circuit  to  which  the  judge  who  tried 
the  case  was  transferred,  the  bill  of  exceptions 
could  not  be  properly  signed  by  him,  but  slioutd 
have  been  signed  by  his  successor, 

[Ed.  Note.-<-For  other  cases,  see  Exception^ 
Bill  of,  Gent  Dig.  H  87-^0794;  Dec.  IHgri 
32.*] 

Appeal  from  Circuit  Court,  Schuyler  Coun- 
ty; Nat  M.  Sheiton,  Judge. 

Action  by  the  State,  on  the  relation  of 
Sc3ienk,  against  H^pry  P.  FUck  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Affirmed. 

E.  R.  Bartlett  for  appellants.  J.  B.  Lu- 
ther, H.  y.  Smoot  and  B,  R.  HcEee,  all  of 
Memphis,  for  respondoit 


ELLISON,  P.  J.  Sylvanna  FUck  died,  and 
his  widow,  Sarahf  was  appointed  administra- 
trix of  bis  estate  by  the  probate  court  of 
Siwtland  county.  The  latter  died  before  her 
administration  ceased,  and  her  son,  H.  P. 
Flick,  was  ai^toliUed  administrator  of  her 
estate,  and  relator,  as  public  administrator 
ot  the  county,  was  appointed  administrator 
de  bonis  non  of  the  estate  of  Syl^onns,  which 
was  left  not  wholly  administered  by  Sarah  at 
her  death.  Relator  claimed  that  H.  P.  FUck, 
when  appointed  administrator  of  the  estate 
of  his  mother  Sarah,  took  possession  of  as- 
sets as  her  Individual  property,  and  convert- 
ed it  to  het  estate,  which  she,  in  fact  only 
held  as  administratrix  of  her  deceased  hus- 
band, Sylvanus,  and  he  bron^t  this  action  in 
the  circuit  court  of  Scotland  county  on  the 
bond  of  said  Flick  for  the  value  of  such  as- 
sets so  alleged  to  have  been  converted.  A 
change  of  venue  was  taken  to  Schuyler  coun- 
ty, which  is  not  in  the  same  circuit  with  Scot- 
land. A  trial  was  bad  in  SchuylH*  before 
Judge  Sheiton,  the  r^olar  Judge  of  that 
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circuit,  irtdch  resnlted  In  a  judgment  for 
plaintiff.  Z)ef^ctftiit  tbereopoo  appealed  to 
this  court 

Plaintiff,  passing  bj  all  other  Qoestions, 
attaAa  the  legality  of  defendant's  bill  uf  ex- 
ceptions, ^nme  was  given  to  prepare  the 
blU,  and  vhen  It  was  prepared  It  was  signed 
by  Judge  Shdton,  who  was  then  (and  la  yet) 
a  drcolt  Judge,  bat  who,  since  the  trial  and 
before  he  signed,  had  ceased  to  be  judge  of 
the  drcnlt  court  of  Sdiayler  county,  and 
Jndge  Pettoigll  bad  become  his  successor. 

That  sltaatlon  came  about  in  this  ^ray:  At 
the  time  of  the  trial  Schnyler  county  was  a 
part  of  the  Second  drcoit;  Judge  Shelton 
beliv  the  Ju<^.  After  the  trial,  and  during 
the  time  taken  to  prepare  the  Ull  and  before 
It  was  signed,  the  Legislature  created  a  new 
drcoit  (Laws  1(03,  p.  216)  by  taking  Lewla 
and  Clark  counties  from  the  First  and  Schuy- 
ler from  the  Second  circuit  and  de^gnattng 
it  as  the  Thirty-Seventh  circuit.  Thereupon 
the  GoTemOT  appointed  Judge  Pettco^  as 
the  judge.  Plaintiff  contends  that,  notwUSi- 
standlng  Shelton  tried  the  case^  PettengO,  his 
sncciBSBor,  should  hare  signed  the  bill. 

The  eennal  statute  (section .  20B2,  K.  S. 
1900)  provides  that:  "In  any  case  wbese  the 
judge  who  heard  the  cause  shall  go  out  of 
office  b^re  signing  the  Mil  of  aceptlons, 
such  bill.  If  agreed  to  be  true  by  tiie  parties 
to  the  action,  or  th^  attorneys,  or  shown  to 
the  Judge  to  be  cOTrect,  shall  be  rigoea  by  the 
succeedli^  or  acttaig  Jn^  of  the  court  where 
the  case  was  heard."  It  will  be  observed 
that  if  the  parties  cannot  agree  on  the  bill 
prepared  it  may  be  $houm  to  the  Judge  to  be 
correct  Tbe  Supreme  Court,  in  State  ex  rel. 
T.  Gibson,  187  Mo.  686,  6B4.  86  S.  W.  144. 
commented  <»i  the  statute  and  the  different 
practice  It  pamits  from  that  which  prevailed 
before  its  enactment.  Before  the  day  of 
presorvlng  the  actual  occnrrences  at  a  trial 
by  shorthand  methods,  It  seemed  to  be  really 
necessary  that  tbe  bin  of  exceptions  should 
be  taken  at  the  time  and  signed  by  the  Jn^ 
who  observed  and  heard  the  things  he  certi- 
fied to  in  the  bill ;  and,  tf  it  happened  that 
he  died  or  went  out  of  ofllce,  hla  successor 
necessarUy  could  not  perfbnn  that  act  But 
says  tbe  court  in  tliat  case,  wit3t  the  Improv- 
ed methods  of  the  stenographer,  a  Jndge  who 
had  not  heard  the  case,  for  all  practical  pur^ 
poses,  could  become  informed  as  to  what 
transpired  at  the  triaL  In  view  of  this,  the 
L^^Iature,  in  the  section  above  quoted,  set 
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aside  those  decisions  "requiring  the  trial 
jndge  and  no  other  to  setQe  and  Blgn  Qw  bin 

of  exceptions." 

In  Ranney  v.  Hammond  Packing  Co..  132 
Mo.  App.  327, 110  S.  W.  618,  we  decided  that 
where  the  regular  Judge  had  tried  a  case  and 
glvNi  until  the  next  term  to  prepare  a  bill 
of  exceptions,  became  so  ill  that  he  could  not 
hold  the  next  term,  and  a  lawyer.  In  pursu- 
ance of  the  statute,  was  elected  by  the  bar 
to  hold  tbe  term  in  ■  his  stead,  tbe  regular 
Judge  was  disquallfled,  during  that  term, 
from  signing  and  filing  In  court  the  Mil  of 
exceptions;  that  under  the  statute,  tbe  Judge 
elected  by  the  bar  wbb  his  snceessor  for  the 
term,  with  all  the  powers  of  tbe  regular 
Judg&  That  case  waa  approvingly  dfced  In 
Farley  t.  Welch,  23?  Mo.  128.  140,  140  S..W. 
876. 

In  Faan  r.  Reber,  ICtS  Mo.  Ai^.  219,  1S2  8. 
W.  627,  it  was  held  by  tbe  St  Louis  Court 
of  Appeals  that  tf  the  Jndge  wbo  trted  the 
case  In  a  drcoit  composed  of  sevwal  dlvl- 
sions  presided  over  by  as  many  dlffSerent 
Judges,  who,  nndor  the  law,  rotate  or  succeed 
one  anoUier  in  service,  ts  succeeded  by  one  of 
the  other  Judges  before  the  blU  of  exceptlinu 
is  signed,  the  trial  judge  cannot  act  und  the 
bill  must  be  signed  by  the  presiding  Judge. 

But  in  ^tterson  v.  Tanc^,  07  Mo.  App. 
681,  171  S.  W.  846,  the  facts  woe  quite  sim- 
ilar to  thosA  in  this  case,  and  the  ruling  was 
that  the  Jndge  who  tried  the  case  could  prop- 
erly sign  the  bill,  though  the  court  In  which 
the  case  was  tried  had  been  taken  from  his 
circuit  and  put  in  another  drcnlt  presided 
over  by  a  different  Judge.  But  that  case  was 
disapproved  by  the  same  court  in  Venn  t 
Rebor,  and,  We  think,  Inferentially  condenm- 
ed  1^  the  Si]^nie  Court  in  the  Gibson  Cue. 
Bopra.  In  the  latter  case  Qie  court  called 
attention  to  tbe  fact  that  'ttm  is  a  line  of 
cases  [the  cases  relied  upon  in  Patterson  v. 
Taneey]  holding  otherwise,  of  which  State  ex 
ret  v.  Barnes,  16  Neb.  87  [19  N.  W.  701],  is  a 
sample,  but  It  does  not  appear  that  such  a 
statute  as  section  731,  Bui»a  (now  2082).  «- 
Isted  Hiere  or  in  the  states  whose  anMllate 
courts  are  dted  by  the  Nebraska  court" 

The  foregoing  viem  show  that  the  paper 
presented  here  as  a  bill  of  exceptions  must 
be  disregarded.  And  this  leaves  us  wltb 
nothing  but  the  record  proper,  and  In  Out 
we  do  not  find  any  error. 

The  Judgment  will  therefore  be  afflrmed. 
All  concur. 
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THOMPSON  T.  WHITB  SEWING  MAOH. 
00.    (No.  10,846.) 

(Kansas  Citj  Court  of  Appeals.  Miasouri. 
Ha7  4,  1914.) 

1.  Cbatxbl  Mobtgaoks  (S  161*)— Biqht  to 
Possession— Default. 

Where  plaintiff  boaght  a  sewing  machine 
and  gave  a  CQBttd  mortgage  to  secure  a  balance 
of  the  price,  proTlding  that  if  the  note  was  not 
paid  when  due  possession  conld  be  taken  by  de- 
fendant, defendant,  having  secured  possession 
p«aceabiy  to  repair  the  machine  when  the  last 
installment  of  the  price  had  been  doe  more  than 
a  year,  was  entiUol  to  refuse  to  retom  the  ma- 
chine until  the  balance  had  been  paid. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
sages.  Cent.  Dig.  §i  282-285 ;  Dec.  Dig.  1 161.*] 

2.  Chattei.  Mobtoagss  (1  2S2*)— PAYUXirr  or 
Deb-i^Deuand. 

Where  a  chattel  mortgagee  obtained  peace- 
able possession  of  the  mortgaged  property,  its 
refusal  to  redelirer  to  the  morteagor  unless  the 
balance  of  the  debt  which  was  then  overdue  was 
paid  was  a  safficient  demand. 

[E6.  Note^— For  other  casea  see  Chattd  Sfort- 
gages.  Cent.  Dig.  |  620;  I>e&  Dig.  S  2S2.*j 

Appeal  from  Circuit  Court*  Buduman 
County;  Wm.  D.  Rusk,  Judge. 

Action  by  Aretta  Thompson  against  the 
White  Sewing  Machine  Company.  Judgment 
for  plalntlfl,  and  defendant  appeals.  Be- 
yersed. 

A.  Bowers,  of  St  Joaecth,  for  anwllant. 
^niompson,  Gxiawolcl  ft  Tbompsonf  of  St. 
Joseph,  for  reopondent 

ELLISON.  P.  J.  PlalutUTa  acUon  la  for 
trover  and  conversion  of  a  sewing  machine. 
She  recovered  judgment  in  the  drcnit  conrt 
for  $62. 

[1]  It  appears  that  plaintiff  bought  the 
machine  from  defendant  for  $70,  iratting  In 
her  old  machine  for  $28,  and  executing  her 
note  due  on  demand  for  $42  balance,  payable 
In  monthly  Installments  of  $3,  and  a  chattel 
mortgage  securing  payment  of  the  note  where- 
in possession  was  reserved  to  her;  but  pro- 
viding that,  if  the  note  was  not  paid  when 
due,  [x>ssesslon  conld  be  taben  by  defendant. 
After  she  had  paid  all  but  a  balance  of  $8 
on  the  note,  the  machine  became  out  of  order, 
and  she  requested  defendant  to  take  It  for 
repair.  They  did  so,  and  after  repairing  it, 
refused,  on  her  demand,  to  redeliver  nntil  she 
paid  the  balance  on  the  note.  At  this  time 
the  last  Installment  had  be«i  due  more  than 
a  year. 

We  cannot  see  any  l^al  ground  niran  whldi 
plaintiff  should  be  allowed  to  maintain  her 
action.  After  default  in  the  payment  of  the 
note  according  to  its  terms,  defendant  became 
the  legal  owner  and  entitled  to  the  possession 
of  the  property.  Robinson  v.  Campbell,  8  Mo. 
SOS;  Bowens  t.  Benson,  57  Mo.  26;  McCand- 
lesa  V.  Sfoore,  60  Mo.  511;  Lacey  v.  61b- 
oney,  36  Mo.  320,  88  Am.  Dec.  145;  Edmon- 
Rton  Y.  Jones,  96  Mo.  App.  83,  68  S.  W.  741 ; 
Tnmer  t.  Brown,  82  Mo.  App.  30. 


Defendant  had  a  right  to  enforce  that  pos- 
session by  an  action  at  law,  and  we  do  not 
see  whyn  If  it  finds  itself  in  peaceable  posses- 
sion, it  ^ould  surrender  such  possession  to 
the  mortgagor  so  as  to  force  itself  to  bring 
an  action  for  the  property.  This  mortgage 
contained  also  a  clause  giving  defendant  a 
right  of  possession  if  It  was  misused  by  plain- 
tiff, or  if  defendant  felt  it  necessary  for  its 
better  security.  The  fact  that  defendant  ob- 
tained possession  to  repair  did  not  estop  it 
from  asserting  the  rights  secured  by  the  mort- 
gage. A  default  in  payment  might  occur 
while  the  mortgagee  is  repairing,  or  the  mort- 
gagee might  discover  whl^e  repairing  that 
other  conditions  of  the  mortgage  were  broken. 
It  seems  absurd  to  say  he  is  to  go  through 
the  form  of  delivery  back  to  the  mortgagor 
before  asserting  his  right 

12]  It  is  suggested  that  the  note  was  not 
due  until  demand,  and  therefore,  as  no  de- 
mand had  been  made,  the  mortgage  condition 
was  not  broken.  This  Is  not  true  .in  point 
of  fact  Defendant  refused  to  deUver  the 
machine  unless  the  balance  on  the  note  was 
paid.   This  was  a  demand. 

The  Judgmeat  is  reversed.  AU  concur. 


STATE  ex  r«L  WISBMAN  t.  UBTON  tt  al. 

(No.  11.094.) 

Kansas  City  Court  of  Appeals.  Ulssouri. 
May  4,  1914.) 

1.  HiOHWATS  (t  72*)— Opening  and  Chang- 
iNo  Public  Road— Township  Boabd— Ap- 
peal TO  County  Coubt— Notice  of  Ap- 
peal. 

Rev.  St  1890.  S  10347,  providing  that,  on 
appeal  from  a  township  board,  the  appellant 
shall  serve,  at  least  ten  days  before  the  first 
day  of  the  term  of  the  connty  court  at  which  the 
cause  ii  to  be  determined,  a  notice  in  writing 
stating  that  an  appeal  has  been  taken,  etc.,  is 
mandatory,  so  that.  In  the  absence  of  such  no- 
tice, the  county  conrt  had  no  jorisdietion  of  an 
appeal  from  an  order  of  a  township  board  de- 
nying a  petition  to  vpn  and  change  a  public 
road. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  2S9r262;  Dec.t>ig.  S  72.*} 

2.  H^GHWATO  (I  72*)— Notice  of  Appeal— 
FAII.VEX  TO  ^EBTE— Reubdt-— Monon  TO 
Dismiss. 

A  motion  to  dismis^an  appeal  to  the  coun- 
ty court  from  an  order  of  a  township  board  is 
the  proper  remedy,  where  no  notice  of  the  ap- 
peal, as  required  by  Bet.  8t  1899,  |  10847,  has 
been  given. 

[Ed.  Note.— For  other  cases,  see  Highways, 

Cent  Dig.  iS  239-252;  Dec  Dig.  «  72.*] 

3.  Highways  (i  72*)— Appeal  to  Couktt 
Coubt— MonoH  to  Dismss— Obdeb--Gon- 
steuctioh. 

Where  a  motion  to  dismiss  an  appeal  from 
an  order  of  a  township  board  to  the  county 
court  was  made  for  want  of  proper  notice  of 
appeal,  an  order  sustaining  a  motion  and  die- 
missing  the  "cause"  would  be  construed  as  a 
clerical  misprision  for  "appeal,"  and  was  there- 
fore not  objectionable  on  the  ground  that  the 
court  had  no  authority  to  dismiss  the  cause. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  II  289-252;  Dec.  Dig.  |  nM 
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4.  MAKDAUtTS  a  7^— StQHT  TO  WBIT^DIB- 
CBBTION. 

Mandamna,  being  ft  dUcretionar;  writ,  will 
Dot  be  icnnted  if  tbe  record  ahowa  relator  ia 
not  entitled  to  it  for  aq;  good  reaaon. 

[Ed.  Note,— For  other  caBes,  see  Mandamui^ 
Cent.  Dig.  S  S;  Dec.  Dig.  |  7.*] 

Appeal  from  CUzcnlt  Gonrt,  Cass  Goouty ; 
Nld£  M.  Bradte7,  Judge. 

MandamaB  by  tibe  State,  on  ration  of  one 
Wiaeman,  against  John  W.  Urton  and  others. 
Decree  for  defendants,  and  relator  appeals. 
Affirmed,  v 

W.  D.  Summers,  of  Harrlsonville,  and  A. 
L.  Graves,  of  Garden  City,  for  appellant.  J. 

5.  Brlerly  and  Allen  Glenn,  both  of  Harrlson- 
Tllle,  for  respondents. 

EILIiISON,  P.  J.  This  proceeding  Is  man- 
damns  to  compel  the  county  court  of  Cass 
county  to  docket  and  set  for  hearing  a  cer- 
tain case  for  opening  and  changing  a  public 
road  alleged  to  hare  been  appealed  to  that 
court  from  the  townsh^  board  In  such  coun- 
ty. The  circuit  court  refused  a  peremptory 
writ 

Relators  are  a  part  of  a  number  of  peti- 
tioners for  a  public  road.  Their  petition  was 
addressed  to  the  township  board  (Cass  coun- 
ty being  rauiet  townah^  organisation),  and 
it  asked  for  changing  and  laying  out  of  a  new 
public  road.  It  was  heard  by  the  townahlp 
board  and  refused.  The  refusal  was  indora^ 
ed  on  liie  bade  of  the  petition,  as  required  by 
section  10346,  fi.  S.  1899.  The  petitioners 
then  appealed  to  the  county  court  There- 
after the  county  court  docketed  the  cause 
and  set  the  14th  of  Norember,  1909,  as  the 
day  for  its  hiring.  On  that  day  the  re- 
monstrators  against  the  road  appeared  spe- 
cially for  a  motltm  to  dismiss  die  appeal 
Three  grounds  w^  alleged :  First,  that  the 
county  court  had  no  appellate  Jurisdiction; 
second,  that  in  tills  dass  of  cases  no  right  of 
appeal  existed  for  a  refusal  to  open  or  va- 
cate a  public  road;  third,  that  no  notice  of 
the  appeal  had  been  given  as  required  by 
law.  The  county  court  heard  fbls  motion 
and  sustained  it  in  these  words:  "Which  mo- 
tion was  therenpon  takm  up  and  submitted 
to  the  court;  and,  after  hearing  argnmonts, 
the  court  la  of  the  oplMon  that  they  have  no 
Jurisdiction  in  the  matter,  and  tbe  motion 
is  sustained,  and  said  cause  Is  dismissed.** 

[1]  If  the  county  court  could  properly  sus- 


tain this  motion,  relators,  of  coarse,  hare  no 
right  to  a  mandamus.  Several  grounds  hare 
been  stated  In  support  of  the  motion.  One 
of  these,  that  no  right  of  appeal  existed,  &nd 
tfye  other  that,  If  it  existed,  no  notice  of  the 
appeal  was  given.  It  is  claimed  that  this 
case  does  not  belong  to  that  class  in  which 
an  appeal  Is  not  allowed,  as  dedded  In  AJ- 
drldge  V.  Spears,  101  Mo.  400, 14  S.  W.  118; 
Id.,  40  Mo.  App.  527.  We  need  not  pass  upoo 
thlis,  since  there  is  ample  ground  to  justify 
the  county  court,  in  that  no  notice  of  tbe  ap- 
peal was  given.  The  statute  (section 
R.  S.  1899)  requires  that  on  api>eal  from  the 
township  board,  "the  appellant  shall  serve 
the  appellee,  at  least  ten  days  before  the  first 
day  of  the  term  of  the  county  court  at  which 
the  cause  Is  to  be  determined,  with  a  notice, 
in  writing,  stating  that  an  appeal  has  been 
taken,"  etc.  No  such  notice  was  given,  and 
the  appeal  could  not  remain  effective  without 
it,  in  the  face  of  objections  from  the  appd- 
lee.  Relator  has  said  that  whether  or  not 
there  was  a  notice  would  appear  at  the  trial, 
and  that  It  was  not  proper  to  sustain  the  mo- 
tion for  sudi  cause,  as  he  might  have  produc- 
ed a  notice  at  the  trial. 

[2]  The  suggestion  Is  without  merit  A 
motion  is  the  prcH>eT  practice.  It;  In  aoch 
case,  a  notice  exists,  it  should  be  shown  <ai 
a  hearing  of  the  motion. 

[SI  But  It  la  said  that,  granting  a  reason 
existed  for  dismissing  tlie  ainwal,  tiw  cova^ 
court  did  not  do  so,  but  dlandsaed  ttw  cause. 
We  think  the  proper  InCerin^tlon  (it  the 
judgment  of  the  county  court  la  that  It  dis- 
missed the  appeaL  Tbe  mottm  was  tax  that 
action,  and  the  motion  was  sostained;  the 
mere  use  of  the  expression  '*the  motion  is 
sustained,  and  said  canse  la  dismlsaed,*'  in- 
stead ot  "appeal  dismissed,"  was  a  derlcal 
error.  Without  the  notice^  there  was  no  Ju- 
risdiction of  the  person  in  the  coni^  court 

[4]  But,  if  it  be  granted  the  coon^  court 
dismissed  the  cause  instead  of  die  appeal, 
relators  would  still  be  without  atandii^  In 
this  court  Issuing  a  writ  of  mandamus  It 
discretionary  with  the  oOQEt;  and  If  tbe  rec- 
ord i^owB  that  xdator,  for  any  good  reason, 
ia  not  entitled  to  it  It  wiU  not  be  Issued.  It 
would  be  singular  action  to  mandamos  t 
county  court  at  tiie  instance  of  an  an»dlaiit; 
to  hear  a  cause  tbe  avpellee  has  a  right  to 
demand  shall  not  be  heard. 

Tbe  Judgment  Is  affirmed.  All  omcur. 
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TEXAS  TRAOnON  <X>.  t.  SHBRBON. 
(No.  7140.) 

(Covrt  of  Oivil  Appeals  of  Texas.  Dallas. 
May  2,  1914.    Rebearlnc  Dsnlad 

Ma;  23.  1914.) 

1.  Carbibbs  (S  818*)— Injubt  to  Passenoeb— 
Unsav*  Flag  Station— NEQUaBNCB— Evi- 
dence. 

Evidence  Id  an  action  for  injury  to  one 
aNout  to  take  patisaee  on  defendant's  car  at  a 
flag  station,  at  a  bigEway  crosidng,  throagh  fall- 
ing, becanse  of  the  rough  condition  of  the  cross- 
ing, in  front  of  the  car,  A«M  safficient  to  author- 
ize a  finding  of  negligence  In  not  using  proper 
f»re  to  keep  the  station  premises  in  proper  con- 
dition. 

[Ed.  Note.— For  ot^er  cases,  see  GarrierSL 
Cent.  Die.  H  mO,  1307-1314;  Dee.  Dig.  | 
318.*] 

2.  CaBBIEBS  (g  318*)— INJUBT  TO  pASaXNOBB— 

Pboxi^tb  Cause— EviDsncB. 

As  respects  the  question  whether  sach  an 
accident  should  have  been  reasonably  anticipat- 
ed, evidence  as  to  condition  of  the  highway  cross- 
ing, where  a  railroad  bad  a  flag  station,  held  to 
authorize  a  finding  that  its  negligence,  in  not 
having  it  In  proper  condition,  was  the  proximate 
cause  of  injury  to  one  waiting  to  take  pasmge, 
who  fell  before  an  approaching  car. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1270,  1307-1314;  Dec.  Dig.  { 
318.*1 

3.  CABHiBBa  (S  346*)— Injuby  to  Fassenobb- 

CONTBIBUTOBT  NeQUQE NOB— EVIDENCE. 

Evidence  in  an  action  for  injury  to  one 
about  to  take  passage  at  a  railroad's  flag  sta- 
tion, at  a  highway  crossing,  by  being  hit  by  the 
car.  having,  when  crossing  in  front  of  it,  fallen, 
owing  to  the  rough  surface,  held  to  authoriM 
a  flnding  of  freedom  from  contributory  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  1401;  Dec.  Dig.  $346.*] 

4.  Nboliobnce  (S  136*)— Contbibutobt  Nbg- 
LiGENCE— Question  fob  Jubt. 

The  evidence  not  being  sach  that  reasonable 
minds  would  'necessarily  reach  but  one  condn- 
aion,  the  question  of  contributory  negligence  iu 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  277-353;  Dec.  big.  g  136.*] 

Appeal  from  District  Court,  Grayson  Coun- 
ty; W.  J.  MatMs,  Judge. 

Action  by  N^e  Sherron  against  the  Texas 
Traction  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Templeton,  Beall  &  Williams,  of  Dallas, 
and  Head.  Smltb.  Hazey  ft  Head*  of  Sber- 
man,  tox  q>pdlant  Randell  &  Bandell,  <tf 
Sberman,  for  appeUee 

BAINBT,  a  J.  AppeUee  was  struck  and 
Infored  by  one  of  ai9«Uant'B  passenger  cars 
at  a  station  called  Holt  Appellee  sued  ap- 
pellant The  cause  was  submitted  to  tbe 
Jury  npon  special  issnea,  and,  upon  tbe  return 
of  tbe  vefdict,  jQdsnrait  was  tendered  for  ap- 
pellee for  94,000;  ftrom  whlcb  this  appeal  is 
taken. 

Aifwllee  an^»d  in  effect :  Tbat  she  went 
to  tiie  statUm  to  take  pass^e  on  appellants 
car.  Tbat  Ae  crossed  tbe  tndk  before  tbe 
arrival  of  a  car,  and,  UdnUng  it  necessary  to 


return,  die  started  back,  and,  while  usdng  due 
care,  she  stumbled  and  fell  on  the  track  iu 
front  of  said  car,  and,  before  she  could  get 
out  of  the  way,  the  car  struck  her  blp,  side, 
and  thigh  and  threw  her  some  26  feet  She 
charges  negligence  tn  that  the  premises  at 
said  station  were  out  of  repair,  Improperly 
oonstmcted,  rongh,  and  dangerous,  etc.,  which 
condition  caused  her  to  stumble  and  fall. 
Tbat  iu  approacSilng  said  station  said  car 
was  negligently  operated.  That  the  signal 
to  stop  had  been  given,  and  It  was  the  duty 
to  slow  down  said  car  and  have  It  under  full 
control.  Tbat  the  operatives  saw  appellee 
fall  on  the  track  and  realized  her  danger  and 
failed  to  use  the  means  necessary  to  prevent 
hurting  her. 

[1]  The  jury  by  Its  verdict  fotmd  that  the 
appellant  was  n^Ugent  In  failing  to  use 
ordinary  care  to  keep  and  maintain  the  prem- 
ises known  as  Holt  Stop  In  a  reascmably  safe 
condition  tor  the  use  of  passei^rs,  etc.  Ap- 
pellant complains  ^t  said  finding  is  not 
based  on  any  evidence,  and  insists  that  "o^- 
Ugence  cannot  be  predicated  on  the  Isolated 
fact  that  an  intemrban  railway  permitted  the 
rails  of  its  track  to  extend  two  Inches  above 
the  surface  of  the  road  crossing  on  a  country 
road  where  It  sometimes  received  and  dis- 
charged passengers." 

The  evidence  shows  that  Holt  Stop  was  a 
place  where  the  railway  crossed  a  public 
highway.  The  dirt  was  thrown  up  to  the 
track,  two  guard  rails  Inside  of  the  two  track 
rails,  and  the  track  rails  extended  up  about 
two  inches  above  the  dirt  There  was  no 
plank  up  next  to  tbe  rails  to  assist  In  the 
crossing.  Thrae  were  no  approaches  to  tbe 
crossing,  except  the  end  of  the  ties  and  loose 
dirt — the  common  dirt  thrown  up  there.  The 
guard  rails  extended  across  the  crossing  on 
each  side  of  the  track.  There  were  no  planla 
or  anything  of  the  kind  or  any  ballast  ap- 
proaching the  guard  ralla  There  was  no 
ballast  except  ordinary  dirt,  and  the  ap- 
proach to  the  rails  was  of  white  rock  dug  up 
there,  and  the  slack  just  like  dirt  It  is  a 
general  mixture*  some  gravel  and  some  dirt 
tbat  has  been  bnmsStt  there  by  wagon  wheeUs 
aU  kinds  Of  dirt 

The  foregoing  evidmce  shows  the  condition 
of  said  stop,  and  we  think  It  warranted  the 
jury  In  finding  that  the  appellant  was  guilty 
of  nei^igence  In  not  keeping  the  premlaes  In 
proper  repair.  Tbe  place  waa  a  public  high- 
way erosBliig,  wMcb  the  law  requlree  to  be 
kept  in  reaatmable  repair.  WUQe  railroads 
are  not  required  to  fnmidt  depots  or  pla^ 
forms  at  flag  atatlons,  yet  they  must  use 
some  care  to  keep  them  aafb  for  punengera 
desiring  to  board  and  disembark  from  the 
train.  The  care  imposed  on  appellant  to  keep 
its  station  at  this  place  in  prefer  conditlcm 
was  such  at  least  as  the  law  imposes  for 
keeping  a  public  road  croedng  in  repair.  Uiih 
der  tiie  evidence,  we  cannot  say  the  Jury  were 
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not  justifled  in  flndlng  the  aM>eUaiit  negligent 
on  tbis  issoe.  Railway  Go.  t.  Byas,  12  Tex. 
ClT.  App.  657.  35  S.  W.  22;  BaUway  C!a  t. 
Nelll,  30  S.  W.  868;  EKAiorn  T.  Railway  Go., 
lao  Mo.  B7fi,  82  S.  W.  903. 

[2]  Complaint  Is  made  ol  the  juryts  an- 
swer to  question  No.  ISi,  wblch  was  In  ^ect 
that  the  negligence  of  appellant  In  not  having 
Its  station  In  proper  condition  was  Uie  proxi- 
mate cause  of  plaintiff's  Injuries. 

The  proposition  submitted  Is  that  "the  rail- 
way could  not  reasonably  anticipate  that,  on 
account  of  Its  raUs  extending  two  Inches 
above  the  surface  of  the  ground  at  a  country 
crossing  where  it  received  passengers,  a  per- 
son Intending  to  board  its  train  would  at- 
tempt to  cross  Its  tracks  In  front  of  a  rapidly 
moving  car  and  stumble  over  said  rail  aud 
be  injured,  in  consequence  thereof,  by  such 
car." 

The  general  rough,  uneVen  condition,  the 
loose  dirt  and  crushed  rock  on  the  ground  at 
the  station  being  such  as  shown  by  the  evi- 
dence, we  are  not  prepared  to  say  the  falling 
of  a  passenger,  as  was  dtme  by  appellee, 
should  not  hare  been  reasonably  anOcLpated 
by  appellant. 

[3, 4]  The  Jury  In  effect  found  that  appel- 
lee was  not  guilty  of  contributory  negligence 
at  the  time  she  was  struck  by  the  car  in  at- 
tempting to  cross  the  track.  This  finding  Is 
criticised  by  appellant  as  not  being  supported 
by  the  evidence. 

The  evidence  shows  that  appellee  and  her 
companion  were  traveling  in  a  buggy  toward 
the  station  from  the  west,  intending  to  take 
passage  on  a  nortii-bound  car.  When  they 
were  within  150  feet  of  the  station,  the  head- 
light of  the  car  coming  from  the  sooth  was 
aeen.  When  they  were  within  50  feet  they 
alighted  from  the  buggy;  her  companion 
went  hurriedly  to  the  center  of  the  track, 
struck  a  match,  and  signaled  the  car,  and  the 
motorman  answered  it  Appellee  followed 
her  companion  on  the  track,  and,  after  sig- 
naling, her  companion  went  back  to  the  weet 
side,  and  she  went  to  the  east  side.  Seeing 
that  her  companion  had  returned  to  the  west 
aide,  she  Immediat^y  started  back  to  cross 
the  track,  but  stumbled  over  the  east  rail 
and  fell  across  the  track.  When  she  started 
across  the  car  was  about  160  feet  away. 

We  would  not  be  Justified  in  OTertundng 
the  Jury's  fluding,  unless  Uie  evidence  sliowa 
conclusively  ttiat  the  appellee  tailed  to  ex^ 
dse  proper  care  Cor  her  safety.  The  evidence, 
we  think,  does  not  show  such  a  condition. 
When  we  consider  the  circumstances  sur- 
rounding the  occasion  (that  la,  the  rough  and 
nnevoi  condition  of  the  ground,  the  distance 
ot  the  car  at  the  time,  and  it  b^ng  In  the 
nighttime),  had  she  not  fiillen  she  would  not 
have  bem  stnuft  by  the  car  and  injured.  At 
least  the  evidence  Is  not  such  as  reasonable 
minds  would  necessarily  readi  but  one  con- 
clusion.  This  behv  the  nature  of  the  evi- 


dence,  it  was  an  Issue  for  the  Jury's  deter- 
mination, and  their  verdict  will  not  be  dis- 
turbed. On  the  Issue  of  dlscoTered  peril  the 
findings  vrese  fftToiable  to  appellant,  and  tiK 
Judgment  against  It  was  eridoitjy  not  based 
thereon. 

Ttaere  are  other  asslgnmrats  of  error,  all 
based  on  the  want  of  suflldent  evldcnoe  to 
support  the  Jury's  findings.  We  have  care- 
fully considered  eadi  one,  but  find  no  reversl; 
ble  error,  and  eondude  the  evldeiioe  U  suffi- 
cient to  support  the  findings. 

The  Judinnoit  is  affirmed. 


HESSB  ENVELOPE  CO.  OF  TEXAS  t. 

ADDISON.    (No.  1306.) 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
April  27.  1914.    Rehearing  Denied 
May  21,  1914.) 

COBPOBATIONB  (!  82*)— STOCK— PUBCHASE  Of 

Under  an  agency  contract  whereby  plain- 
tiff was  to  pnrchase  20  shares  of  the  stock  of 
defendant  company  at  a  valuation  of  $100  per 
share  and  to  pa;  $1,500  casfa,  the  agreemest 
that,  on  termination  of  the  agency,  the  company 
would  repurchase  the  stock  at  the  price  paid  for 
it,  in  the  absence  of  any  evidence  that  the  stock 
was  part  of  the  original  nnBubscribed  stock  or 
shares  once  purchased  and  subsequently  acquir- 
ed by  the  company,  or  that  the  oomiHuiy  had 
any  creditors  beside  himself,  was  valid,  so  that, 
on  termination,  the  agent  oonld  recover  the  por^ 
chase  money. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  f»  285-295 ;  Dec.  IMg.  1  82.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; J.  O:  Roberts,  Judge. 

Action  by  G.  0.  Addison  against  the  Hesse 
Envelope  Company  of  Texas.  Judgmmt  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Burgess,  Burgess  &  Chrestma'n,  of  Dallas, 
for  appellant  Boss  &  Muse,  of  Dallas,  tax 
appellee. 

HODGES,  J.  In  August,  1906,  the  appel- 
lant was  chartered  as  a  private  corporation 
imder  the  laws  of  Texas,  with  an  authorized 
capital  stock  of  $30,000.  The  purpose  for 
whldi  It  was  Incorporated  was  that  of  mann- 
fScturlng  and  sellb^  mvelopes.  Ou  the  15th 
day  of  S^»tember,  1911,  appellant  entered  in- 
to a  contract  In  wrltii^c  with  0ie  aj^Uee.  by 
the  trams  oi  which  it  employed  the  latter  ai 
an  agent  to  conduct  a'  branch  of  its  bnsineM 
at  Houston  and  Galteaton.  The  ctHupenn- 
tUm  which  appellee  was  to  recdve  vas  fixnl 
at  ISO  per  wedE  and  $10  per  month  fior  office 
expenses.  The  written  contract  also  provid- 
ed for  the  purdiase  by  the  appellee  of  30 
shares  of  stock  In  the  appellant  conqian.v. 
That  portkm  ot  the  omtract  is  as  follows: 
'rrhe  party  at  the  second  part  <G.  O.  Add!- 
son)  further  agrees  as  a  part  couriderstloB 
of  this  contract  to  pnrchaae  twenty  shares  of 
the  stock  ot  the  aforesaid  Hesse  EoYfism 
Company  of  Texas,  Incorporated,  at  the  val- 
uation of  one  hundred  dollars  per  share,  tut 
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wblcb  he  shall  pay  fifteen  hundred  dollars 
cash;  and  the  balance  of  said  contract  price 
^tiall  be  paid  fbr  at  the  rate  of  one  hundred 
dollars  per  month.  With  reference  to  the 
purchase  of  the  stock  provided  for  in  section 
7,  it  is  hereby  mutually  agreed  by  the  par- 
ties hereto  that  the  party  of  the  second  part 
shall,  to  the  exclusion  of  any  other  purchaser, 
sell  to  the  said  party  of  the  first  part  the 
stock  provided  for,  at  the  price  paid  therefor 
by  the  party  of  the  second  part  i  S-Qd  the  said 
party  of  the  first  part  hereby  agrees  and 
binds  itself  to  purchase  from  said  party  of 
the  second  part,  at  the  price  paid  therefor  by 
said  party  of  the  second  part,  said  stock,  up- 
on notice  by  either  party  to  the  other  of 
snch  Intention  within  a  period  of  six  days 
prior  to  said  sale  or  purchase." 

Appellee  continued  in  the  service  of  the  ap- 
pellant tm  the  25th  day  of  December,  1911, 
when  he  withdrew  and  demanded  payment  of 
the  sum  of  $180.54  as  the  balance  due  for 
wa^s  and  expenses,  and  the  further  sum  of 
$1,500  as  the  par  value  of  the  stock  he  had 
purchased  and  paid  for,  and  which  appellant 
had  obligated  Itself  to  repurchase,  on  giving 
of  the  notice  provided  for  In  the  written  con- 
tract. Upon  the  r^nsal  of  the  appellant  to 
pay  the  sums  demanded,  the  appellee  Insti- 
tuted this  snit 

The  evidence  shows  without  dispute  that 
the  claim  presented  for  $180.54,  as  the  bal- 
ance due  00  salary  and  expenses,  la  correct 
It  is  also  conceded  that  appellee  had  bought 
and  paid  for  17  shares  of  stock  at  $100  per 
share.  At  the  conclusion  of  the  evidence,  the 
court  Instructed  a  verdict  for  the  appellee  for 
the  amount  claimed. 

The  only  defense  presrated  on  this  appeal 
is  the  contention  that  the  portion  of  the  con- 
tract which  stipulated  for  the  reporehase  of 
the  stock  by  the  appellant  was  void.  The 
following  proposition  specifies  the  grounds 
upon  which  this  contention  Is  based :  "The 
corporation  had  no  l^al  authority  or  capac- 
ity to  release  Addison,  as  a  subscriber  to  its 
capital  Btock,  from  payment  of  It  in  whole  or 
In  any  part ;  and  any  contract  made  by  said 
company  with  him  by  which  the  company.  Its 
Creditors  or  stockholders,  shall  lose  any  part 
of  the  subscription  is  ultra  vlr^  and  a  fraud 
upon  the  creditors  and  the  oosubscrtbers  to 
the  sto<^  of  said  company."  There  Is  noth- 
ing in  the  evidence  to  show  whether  the 
shares  whidi  the  appellee  purchased  from  the 
appellant  was  a  part  of  the  original  stock 
which  had  never  been  subscribed  for,  or 
shares  which  had  once  been  purchased  and 
sobeeguently  acquired  by  the  appellant 
There  was  evidence  to  show  that,  at  the  time 
the  charter  was  filed  with  the  Secretary  of 
State,  only  240  of  the  300  shares  of  stock  au- 
thorized had  been  taken.  But  It  does  not 
necessarily  follow  from  this  that  In  the 
course  of  five  years  this  unsubscribed  balance 
r«nained  unsold.  Neither  to  there  any  evi- 
dence tending  to  show  that  appellant  had  any 


creditors  besides  the  ai^eUee..  For  aught 
that  appears  to  the  contrary,  the  appellant 
owed  no  other  monetary  obligation,  and  Its 
affairs  were  in  a  flourishing  condition.  At 
the  time  this  suit  was  filed,  its  shares  of 
stock  may  have  been  worth  a  premium  In  the 
market  That  a  corporation  may  pnnihase 
its  own  shares  of  stock,  except  when  pro- 
hibited by  statute,  is  well  settled  by  numer- 
ous authorities.  San  Antonio  Hardware  Co. 
T.  Sanger,  151  S.  W.  1104,  and  cases  there 
cited.  We  do  not  think  the  provision  of  the 
contract  referred  to  in  the  assignment  Is  sub- 
ject to  the  objection  urged. 

We  are  not  called  upon,  howeTer,  to  deter- 
mine whether  or  not  the  appellee  can  escape 
liability  for  the  three  remaining  shares 
which  he  did  not  pay  for.  That  question  Is 
not  before  us. 

The  Judgment  to  affirmed. 


PICKERINO  MFO.  CO.  v.  GORDON  et  aL 
(No.  6516.) 

(Ooart  of  CHvU  Appeals  of  Texas.  Galrestoi. 
AprU  21.  1914J 

GABNIBHMKNT  <8  ld6*V-PABT[BS— DiSCHABQK. 

Where  the  original  suit  in  which  a  writ  of 
garoishment  was  sued  out  was  brought  against 
an  alleged  corporation,  and  after  the  issuance 
and  service  of  the  writ  of  garnishment  the  peti- 
tion was  so  amended  as  to  make  the  action  one 
against  an  individual.  Instead  of  a  corporation, 
the  garnisbmeot  proceedings  were  thereby  dis- 
charged, and  Judgment  cannot  be  r^ered 
against  the  corporation  In  the  garnishment  pro- 
ceeding. 

(Bd.  Note. — For  other  cases,  see  QamiBhment, 
Cent  Dig.  »  886-889;  D«!.  Dig;  |  196.*] 

Appeal  from  Jefferson  County  Gbort;  B. 
W.  Wilson^  Judge. 

Action  by  W.  D.  Oi>rdon  against  the  Pick- 
ering Manvftctorlng  Company,  in  wbidi  a 
writ  of  gamtohment  was  med  ont  against  the 
Gulf  National  Bank  of  Beanmont,  Tex. 
From  a  judgment  for  plalntUE  In  the  garnish- 
ment proceedings,  defendant  appealed.  Re- 
versed and  rendered. 

Crook,  Lord,  Lawhon  &  Ney,  of  Beaumont, 
for  appeUant  Tbos.  J.  Baten  and  W.  D. 
Gordon,  both  of  Beaumont,  for  app^ea 

McMEANS,  J.  W.  D.  Gordon,  on  Septem- 
ber 10,  1908,  brought  suit  against  the  Picker- 
ing Manufacturing  Company,  alleging  that 
the  defendant  was  a  private  corporation  do- 
ing business  in  the  state  of  Pennsylvania, 
and  sought  the  recovery  of  the  sum  of  $292 
as  damages  for  the  breach  of  a  contract  He 
alleged  that  this  amount  of  money  was  then 
deposited  in  the  Gulf  National  Bank  of 
Beaumont  Tex.,  to  the  credit  of  the  defend- 
ant, and  at  the  time  he  filed  the  snlt  he  sued 
out  a  writ  of  garnishment  against  said  bank 
to  subject  said  sum  to  the  payment  of  hto  de- 
mand. On  October  6.  1908.  the  Gnlf  Na- 
tional Bank  answered,  setting  forth  that  it 
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was  indebted  to  the  Pickering  Manufacturing 
CompAixj  in  said  aum  of  $292.  It  appears 
that  no  further  proceedings  were  had  In  the 
case  until  January  16,  1918,  more  than  flve 
years  after  the  flllng  of  the  salt,  when  plain- 
tiff filed  an  amended  petition,  in  which  he 
stated  that  he  filed  his  original  petition  upon 
the  theory  that  the  Pickering  Mannfactorlng 
Company  was  a  corporation,  bat  that  it  had 
since  developed  that  the  Pickering  Manu- 
facturing Company  was  only  a  name  under 
which  Emeline  A.  Pickering,  an  IndlvlduaU 
was  doing  business,  and  sought,  in  the 
amended  petition,  to  recover  against  Emeline 
A.  Pickering,  an  Indlrldnal,  Instead  of  the 
Pickering  Manufacturing  Company,  a  corpo- 
ration. On  the  date  of  the  filing  of  the 
amended  petition  the  defendant  filed  a  mo- 
tion to  quash  the  garnishment;  one  of  the 
grounds  of  the  motion  being  that  the  suit 
as  originally  filed,  and  In  which  the  gar- 
nishment was  sued  out  and  served,  was 
against  the  Pickering  Manufacturing  Com- 
pany, a  private  corporation  incorporated  un- 
der the  laws  of  the  state  of  Pennsylvania, 
and  by  the  amended  petition  plaintiff  sought 
judgment  against  Mrs.  Emeline  A.  Pickering, 
an  individual,  and  not  against  the  corpora- 
tion, and  that  the  garnishee  could  not  be 
held  liable  upon  a  Judgment  rendered  against 
Emeline  A.  Pickering.  The  motion  to  quash 
was  overruled,  and  upon  a  trial  before  a  Ju- 
ry, on  January  17,  1913,  Judgment  was  ren- 
dered against  the  "defendant  Pickering  Man- 
ufacturing Company  and  Emeline  Pickering, 
estabUshed  In  this  case  to  be  one  and  the 
same  person,"  and  Judgment  was  thereu[>on 
entered  by  the  court  Id  faror  of  the  plain- 
tiff, against  the  garnishee,  upon  Its  answer, 
for  the  sum  of  $292,  and  from  this  last-men- 
tioned Judgment  the  defendant  Mrs.  Emeline 
A.  Pickering  has  appealed,  and  has  assigned 
as  error  the  action  of  the  court  In  overruling 
her  motion  to  quaah. 

Under  this  assignment  appellant  contends 
by  her  propositions,  first,  that  the  plaintiff 
having  sued  the  Pickering  Manufacturing 
Company,  a  private  corporation,  and  having 
sought  to  subject  its  funds  In  the  hands  of 
the  garnishee,  it  was  necessary,  before  a 
valid  Judgment  could  be  rendered  against 
the  garnishee,  to  secure  a  Judgment  in  the 
main  case  against  the  corporation ;  and,  sec- 
ond, that  the  plaintiff,  by  his  amended  pe- 
tition, wherein  he  sought  Judgment  against 
Ehnel^  Pickering,  an  Individual  doing  busi- 
ness as  Hie  Pickering  Manufacturing  Com- 
pany, and  not  against  the  corporation,  as  al- 
leged in  his  original  petition,  set  up  an  en- 
tirely new  cause  of  action,  and  ttSs  bad  the 
effect  of  discharging  the  garnishment  pro- 
ceedings. We  think  the  assignment  must  be 
snatalned.  A  writ  of  garnishment  sued  out 
to  subject  funds  belonging  to  an  alleged  cor- 
poration to  pay  a  debt  alteged  to  be  owing 
by  It  will  not  aajvort  a  Judgment  against  a 


garnishee  raidraed  in  an  ancillary  proceed- 
ing, where  the  original  suit  after  the  laaaance 
and  service  of  the  writ  of  gamiAbment  lims 
been  changed  to  one  against  an  Indlvldnal, 
and  the  Judgment  rendered  In  sndi  proceed- 
ing la  against  an  UidlvidnaL  We  think  it  is 
dear  that  under  the  original  petition,  wblcb 
sov«ht  Judgment  against  an  alleged  corpora- 
tion, no  Judgment  could  iiave  been  l^ially 
rendered  against  Mrs.  Pickering,  an  indi- 
vidual, and  a  reallzatlott  of  this  fact  caused 
plalntUf  to  amend  In  order  to  show  that  be 
was  Buing  the  Indlvldiml.  If,  then,  under  the 
allegattcma  of  the  ori^nal  petition,  no  judg- 
ment could  have  been  rendered  against  Mrs. 
Pickering,  it  necessarily  follows  that  In  the 
ancillary  proceedings  instituted  under  tlie 
original  petition  no  Jndgmrat  could  have 
been  leff^Ily  rendered  against  the  garnishee. 
The  Judgment  In  Qie  garnishment  proceedings 
in  the  court  below  Is  therefore  reversed,  and 
Judgment  here  rendered  for  appellant. 
Reversed  and  rmdered. 


IiANOB  T.  INTBRSTATB  SALES  OO. 
(Mo.  0272L) 

(Court  of  Civil  Appeals  of  Texas.  San  Antimia 
April  29,  1914.   Behearins  Denied 
May  20^  1914.) 

1.  Sazj»  (S  168*)  —  Delivebt  —  Executobt 
Sails. 

One  who  ordered  an  automobile  of  a  certain 
make  and  color,  with  certain  egaipmeDt,  and 
vith  the  buyer's  initials  thereon^  hat  the  rii^ht 
to  inspect  the  car  before  accepting  it,  and  de- 
livery thereof  could  not  be  made  ontll  after  the 
buyer  or  her  antiiorised  agent  bad  had  reason- 
able opportunity  to  make  such  inwectioo,  and  a 
charge  that  an  unconditional  tender  of  delivery 
at  defendant's  residence  woud  be  sufficient, 
whether  she  or  anyone  authorized  by  her  were 
present  to  receive  the  car  or  not,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Sale^  Cent. 
Dig,  H  403-108 ;  Dec  Dig.  1  168.*] 

2.  BvinufOE    (f  237*>— DKOULXATionB  or 

Agent— Pboof. 

Declarations  by  the  childreo  of  the  buyer 
of  an  automobile  showing  a  delivery  of  the  car 
to  them  as  their  mother's  agents  are  inadmissible 
in  an  action  against  the  buyer  for  the  purdiaae 
price,  in  the  absence  of  proof  of  the  agency 
aside  from  the  relationBhip  and  the  dedara- 
tfona  of  the  children. 

[Ed.  Note.— XV>r  other  eases,  see  EMdence, 
Cent.  Dig.  H  8SS-886:  De&  Dig.  |  2S7.*] 

8.  TbUI.  (i  244*)— INBTBTTOTZONS— GOIOCBirT 
ON  EVIDBNOE— UNDtri  FBOimiBrGB  OV  PaS- 
TEOULAB  MATTBBS. 

In  an  action  for  the  purchase  price  of  an 
automobile,  which  defendant  denied  Iiad  been 
delivered,  it  was  improper  for  the  court  to 
single  out  and  weaken  or  destroy  testimony  as 
to  the  fumi^ing  of  a  denumstratw  to  nm  the 
car  and  as  to  the  housing  of  the  ear,  by  explain- 
ing to  the  Jury  the  effect  of  auch  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
T>tg.  H  577-581;  Dea  puTT^n 

4.  Sales  (8  358*)— Actions  bt  Sbllbb— Ad- 
uissiBtLmr  or  Bvidenoe— Matkbiautt. 
In  an  aeti<m  for  the  purcfaase  price  of  an 
antomobile,  whsra  the  plaintiff  claimed  delivery 
to  the  children  of  defendant  as  her  agents,  tes- 
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timonr  aa  to  tbe  anxiety  of  the  chDdr«D  to  ob- 
tain poaseBiIon  of  tiie  car  bad  no  pTobative 
value  and  wai  improperly  admitted. 

[Bd.  Note.— For  othw  caaea^  aee  Salea,  Cent 
I>is.  H  104»-1065;  Dee.  Die  |  86a*] 

Appeal  from  District  Court,  Galveston 
County ;  Robert  G.  Street,  Judge. 

Action  bj  the  Interstate  Soles  Company 
agaliiBt  Aopiata  L.  Lange.  Judgment  for 
tbe  plaintiff,  and  defendant  appeals.  ■  Be- 
Tersed  and  remanded. 

MarMift  Jidmson,  Elmo  Jotanson,  and  Boy 
Johnson,  all  ot  QalTeston.  for  appelant  D. 
D.  McDonald,  ot  Oalreston.  for  antellea 

FLY,  a  J.  Thla  Is  a  suit  instituted  by  ap- 
pellee to  recover  tbe  value  of  an  automobile 
Bold  by  it  to  appellant,  a  feme  sole.  Tbe  de- 
fense to  tbe  suit  was  that  the  automobile 
was  never  delivered  to  appellant  The  cauae 
was  tried  by  Jury  and  resulted  in  a  .verdict 
and  Judgment  for  appellee  in  the  sum  of 
»3.420. 

The  facts  showed  that  appellant  had,  in 
tbe  autumn  of  1912,  placed  an  order  with  ap- 
pellee for  a  National,  seven-passenger,  tour- 
ing automobile.    Appellee  did  not  have  the 
automobile  in  stock,  but  It  was  to  be  ordered 
from  the  factory  and  was  to  be  fully  equip- 
ped aa  stated  in  tbe  catalogue,  besides  addi- 
tional equipment,  to  be  a  certain  color,  and 
to  be  guaranteed  for  a  year,  at  the  price 
of  $3,520  in  Galveston.    Appellant  went  to 
New  Tork,  and  while  she  was  gone  tbe  auto- 
mobile arrived  In  Galveston,  and,  according 
to  tbe  testimony  of  Toebelman,  the  general 
manager  of  appellee,  Willie  Lange,  a  minor 
son  of  appellant,  assisted  in  unloading  the 
car  and  went  in  it  to  the  garage  of  appellee. 
The  car  was  driven  by  an  employ^  of  ap- 
pellee, and  Willie  requested  that  It  be  sent 
out  to  his  mother's  house  on  tbe  next  day. 
On  the  next  day,  vhldh  was  Friday,  the 
daughters  of  appellant  telephoned  that  they 
wanted  the  automobile  and  it  was  sent  out 
by  appellee.  Toebelman  testified  that  he  tele- 
phoned to  Alvin  Lange,  an  adult  son  of  ap- 
pellant, about  ddiverlng  the  car,  and  that  he 
told  the  witness  to  deliver  the  ear  to  the 
other  children  of  appellant,  as  be  had  been 
informed  that  his  mother  had  written  to  his 
sisters  that  they  could  use  the  car  during  her 
absence.   Alvin  Lange  also  promised  to  give 
a  check  for  the  car  as  soon  as  his  mother  ar- 
rived from  New  York.    Toebelman  stated 
that  after  this  conversation  he  ordered  Blllie 
Mather,  a  chauffeur,  to  take  the  car  out  and 
deliver  it  to  the  children  of  appellant  The 
children  rode  In  the  car,  the  chauffeur  driv- 
ing, or  sitting  by  instructing  a  member  of 
the  family  to  drive.    At  night  the  car  was 
carried  back  to  the  garage  of  api>ellee.  On 
Saturday  the  automobile  was  again  taken 
out  by  BilUe  Mather.    There  were  three 
Lange  young  ladiea   and  two   minor  boys 


living  with  their  mother.  The  youngest  boy 
was  14  years  old.  Mather,  under  Instruc- 
tions  from  appellee,  on  Saturday  afternoon 
took  the  car  out  and  Oscar,  the  youngest 
boy,  was  permitted  to  drive  the  car,  and 
while  on  the  boulevard  be  lost  control  and 
the  machine  went  over  the  seawall  and  was 
wrecked.  Appellant  and  tbe  young  ladies 
denied  that  appellant  had  written  a  letter  to 
them  such  as  Toebelman  swore  that  Alvin 
told  him  about,  and  the  latter  swore  that  he 
never  told  Toebelman  that  such  a  letter  had 
been  written,  or  that  he  had  authorized  a  de- 
livery of  the  car  to  his  sisters  and  brotbers. 
Tbe  young  ladies  and  Willie  Lange  denied 
the  delivery  of  the  car  to  them. 

[1]  The  facts  raised  a  sharp  and  direct  Is- 
sue as  to  tbe  agency  of  appellant's  children, 
as  well  as  the  delivery  of  the  car  to  them. 
If  they  were  the  real  or  apparent  agents  of 
appellant  and  a  delivery  of  the  car  was  made 
to  them,  appellant  Is  Uable  for  the  purchase 
price  ot  tbe  'Car.   These  the  crucial 

points  In  the  case,  and  yet  the  question  of 
agency  was  not  submitted  by  the  court  to 
the  Jury ;  but,  on  the  other  liand,  the  ques- 
tion of  agency  of  the  children  was  eliminated 
by  an  instruction  "that  tender  of  delivery 
at  the  residence  of  Mrs.  Lange,  if  made  un- 
conditionally, would  be  sufitclent,  whether  she 
or  any  one  autborlzed  by  ber  was  there  to 
receive  it  or  not."  Under  that  Instruction,  it 
appellee  had  sent  the  automobile  to  tbe  resi- 
dence of  appellant  in  her  absence,  no  one 
else  being  autborlzed  to  receive  it,  and  left 
it  standing  at  the  curbing  of  her  sidewalk, 
there  was  a  delivery  of  tbe  car.  This  is 
not  the  law  as  applied  to  the  facts  of  this 
case  at  least 

Appellant  had  ordered  a  certain  kind  of 
automobile,  of  a  certain  color,  vrith  certain 
equipment,  and  initials  inscribed  on  it,  and 
she  bad  tbe  undoubted  right,  the  contract 
being  executory,  to  Inspect  the  car  and  see 
If  It  met  tbe  contract  speclflcations.  She 
could  not  be  compelled  to  accept  the  car  with- 
out the  right  of  Inspection  being  given  her, 
or  her  duly  constituted  agent  The  right 
ot  Inspection  carried  with  It  a  reasonable 
time  in  which  to  make  such  inspection,  but 
under  the  charge  of  the  court,  the  car  could 
have  been  left  at  the  residence  of  appellant 
without  notice  to  her,  within  an  hour  after 
its  arrival  in  Galveston,  and  she  would  be- 
come absolutely  responsible  for  its  purchase 
price.  The  facts  of  this  case  create  an  ex- 
ecutory sale,  and  It  was  so  treated  by  ap* 
pellee.  It  did  not  consider  the  car  the  prop* 
erty  of  appellant,  aa  soon  as  it  reached  Gal- 
veston, but  treated  It  as  its  property  until, 
as  it  claims,  it  had  been  satisfied  by  Alvin 
Lange  as  to  the  purchase  price  and  the  agen- 
cy of  tile  members  of  the  family.  "Where, 
imder  a  contract  of  sale,  tbe  property  in  the 
goods  is  transferred  from  the  seller  to  the 
buyer,  the  contract  la  called  a  sale ;  but 
where  the  transfer,  of  the  property  in  the 
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gooite  Is  to  take  effect  at  a  fatme  ttme  or 
subject  to  gome  condition  tbereafter  to  be 
fulfilled,  the  contract  is  called  an  agreement 
to  sell.  An  agreement  to  sell  becomes  a  sale 
when  the  time  elapses  or  the  conditions  are 
folfllled  subject  to  which  the  propert7  in  the 
goods  is  to  be  transferred."  Mechem,  Sales, 
i  6.  The  tilUe  of  the  car  did  not  pass  to  ap* 
pellant  until  she  liad  inspected  it  Railway 
T.  Ogbum.  26  Tex.  Ot.  App.  217.  63  S.  W. 
1672.  "When  the  contract  la  encutory,  as 
It  always  is  when  a  particular  article  la  or- 
dered, without  being  seen,  from  one  who  un- 
dertakes it  shall  be  of  a  given  quality  or  de- 
scription, and  the  thing  sent  as  such  is  never 
completely  accepted,  the  buyer  Is  not  bound 
to  keep  it,  or  pay  for  the  article  on  any 
terms,  though  no  fraud  was  intended  by  the 
Tender."  Fogel  t.  Brubaker,  122  Pa.  7,  15 
AtL  692. 

Appellee  did  not  consider  that  the  title  to 
the  car  had  passed  to  appellant,  because  he 
refused  to  allow  the  sons  and  daughters  of 
appellant  to  have  possession  of  the  car  until 
another  brother  had  agreed  to  pay  for  it 
This  refusal  was  made  although  appellee  at- 
tempts to  show  that  the  children  were  the 
agents  of  appellant 

Appellant  swore  that  under  the  terms  of 
the  contract  she  was  to  have  the  machine 
d^onstrated  to  her  and  exhibited  for  ap- 
proval before  she  was  under  any  obligation 
to  accept  or  pay  for  it,  and  yet  in  the  face 
of  that  testimony  the  Jury  was  Informed  that 
appellee  could  have  delivered  the  car  at  her 
house,  without  her  knowle(U^  and  she  would 
be  liable.  The  charge  was  clearly  erroneous. 

[2]  The  declarations  of  Alvln  Lange,  or  of 
any  of  the  other  children  of  appellant,  could 
not  bind  appellant  unless  it  had  been  shown 
that  they  were  the  agents  of  appellant 
Agency  could  not  be  established  by  their  dec- 
larations or  admissions,  nor  could  it  be  in- 
ferred from  their  relationship  to  appellant 
To  render  such  admissions  or  declarations 
admissible,  the  agency  must  be  established, 
the  admission  must  have  been  made  in  re- 
gard to  something  within  the  scope  of  the 
agency,  and  must  constttnte  a  part  of  the  res 
gestee.  White  t.  HUler,  71  N.  T.  IIS,  27 
Am.  Rep.  18. 

[3]  We  fall  to  see  the  appropriaten^  of 
the  charge  explaining  to  the  Jury  the  effect 
of  the  testimony  as  to  a  demonstrator  being 
furnished  to  run  the  car  and  as  to  the  hous- 
ing of  the  car.  These  were  facts  to  be  passed 
npun,  as  any  other,  by  the  Jury,  and  the 
trial  court  had  no  right  to  single  them  out 
and  weaken  or  destroy  their  effect 

[4]  The  anxiety  of  the  children  to  obtain 
possession  of  the  car  before  the  return  of 
their  mother  had  no  1^1  bearing  <m  the 
case  and  it  was  error  to  admit  such  testi- 
mony. Such  testimony  had  no  probative 
force  on  the  subject  of  agency.  The  acts  and 
deelaratlona  of  the  young  ladles  and  boys  In 


oonnectlon  with  the  automobile  could  not  be 
used  to  prove  agency. 

The  Judgment  is  reversed  and  the  caaes  re- 
manded. 


HOUSTON  OIL  CO.  OF  t.  GRIF- 

FIN.  (No.  6542.) 

(Coart  of  Civil  Appeals  of  Texas.  Qalvestwi. 

April  9,  1914.    Rehearing  Denied 
April  23,  1914.) 

1.  Advkbsb  Possession  (J  115*)— QtrBsnos 
FOB  JtJBT— Notice  to  Fobheb  Owhek. 

The  inclosure  and  coltiTation  of  a  souill 
field  of  1  acre  on  a  tract  of  160  acres  made  the 
)]uestion  ti^etfaer  rach  possession  and  use  of 
the  land  was  sufficient  to  put  the  owner  upoo 
notice  that  the  person  in  possession  was  claim- 
ing the  160-acre  tract  upon  which  it  was  ac- 
tually situated,  or  any  larger  portion  tlun  that 
actually  inclosed,  one  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Adverse 
PosBession,  OeoL  Dig.  H  814,  691-701;  Dec. 
Dig.  {  115.-] 

2.  Infants  (8  24*)  —  Evanoifaxid  BfiiroB— 

ADVEBSB  PoSSBSStON. 

A  minor,  who,  with  the  consent  of  his  fa- 
ther^  claimed  and  occupied,  as  bis  own,  land 
adjoining  that  of  his  father,  the  father  at  do 
time  asserting  any  claim  thereto,  could  not  b» 
regarded  as  holding  under  his  father,  and  hence 
his  minority  did  not  prevent  him  from  acquir- 
ing title  by  limitation,  the  consent  of  the  father 
having  the  effect  of  emancipating  him  in  so 
tax  as  the  right  to  acquire  the  luid  was  oon- 
cenied. 

[Ed.  Note.^For  other  cases,  see  Infants, 
Cent  Dig.  |  25;  Dec.  Dig.  {  24.*] 

3.  AnvEBSB  Possession  (J  46*>— Continuitt 
or  Possession— DiSABtUTT  or  Owneb. 

Under.  Rev.  St  1911,  art  6711.  providing 
that,  when  the  law  of  limitation  shall  beiin  tu 
ran,  it  shall  continue  to  run  notwithstandiug 
any  supervening  Usability  of  the  party  enti- 
tled to  sue,  the  appointment  of  a  receiver  of 
the  owner  of  land  (£d  not  stop  the  running  of 
limitationB  in  favor  of  an  adverse  dlaimant 

[Ed.  Note. — For  other  cases,  see  Adverse 
F^sseaslon.  Cent  Dig.  SI  232-2M;  Dec.  Dig.  | 

Appeal  from  District  Court,  Hardin  Oona- 
ty;  li.  B.  Hlghtower,  Judge. 

Trespass  to  try  title  by  the  Houston  Oil 
Company  of  Texas  against  T.  J.  Griffin. 
From  a  Judgment  tor  defradant,  plaintiff 
appeals.  Affirmed. 

See,  also,  1^  S.  W.  667. 

Hlghtower,  Orgain  &  Butler  and  J.  D. 
Campbell,  all  of  Beaumont,  and  H.  O.  Head, 
of  Sherman,  for  appelant  Sb)glet<m  &  Naa 
of  ^untse,  for  appeUee. 

PLEASANTS,  G.  J.  This  Is  an  action  of 
trespass  to  try  title,  brought  by  the  appe- 
lant against  the  appeUee  to  recover  title  aod 
possession  of  a  tract  of '229  acres  of  land,  h 
part  of  a  survey  of  1,280  acres  of  school  land 
patented  to  Hardin  county  by  the  state  of 
Texas  by  patent  No.  641,  vot  41.  The  de- 
fendant disclaimed  title  to  all  of  said  land 
exc^  a  tract  of  160  acres  described  fn  his 
answer,  as  to  which  he  claimed  tide  under 
the  10-year  statute  of  llmitaHon.  By  aiQtpIe- 
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luvDtal  petition  plain  tiff  alleged  that  from 
Febmarr  1, 1904,  to  May  6, the  plaintiff 
corporation  was  In  the  hands  of  recelverB  ap- 
pointed by  the  United  States  Oircnit  Court 
for  the  Southern  District  of  Texas,  and  dur^ 
lug  said  time  all  of  the  property  of  plaintiff. 
Including  the  land  in  controversy,  was  in  cus- 
todia  legis  and  defendant's  possession  during 
said  time  could  not  avail  to  perfect  title  In 
tiim  by  limitation.  The  trial  in  the  court  be- 
low with  a  Jury  resulted  in  a  verdict  and 
Judgment  In  fftvor  of  defendant  for  the  160 
acres  claimed  by  him.  This  is  the  second 
appeal  of  the  case.  The  oplnloa  of  this 
court  on  the  former  appeal  Is  reported  In 
140  S.  W.  pages  567-669. 

The  evidence  shows  that  plaintiff  has  a 
regular  chain  of  title  to  the  220  acres  of 
land  from  the  sovereignty  of  the  soil.  In 
1804  and  1895,  respectively.  Ivy  M.  Griffin, 
appellee's  father,  and  3.  M.  Griffin,  appellee's 
nncle,  made  settlements  In  the  northwest 
comer  of  the  l,2S0-acre  tract.  The  land  at 
that  tlnie  belonged  to  the  Tillage  Mills  Com- 
pany, and  when  said  company  found  the  Grif- 
fins in  possession  of  its  land  tbey  procured 
from  them  the  following  aiAnowledgment  of 
tenancy : 

"The  State  of  Texas,  Goun^  of  : 

"Know  sU  mm  1^  tiiese  presents,  Oiat  I, 
Ivy  M.  Qriffln,  of  the  county  of  Hudln.  do 
hereby  acknowledge  that  I  now  Utc  on  a 
certain  tract  of  land,  sltimted  in  Bald  county 
of  Hardin,  namely,  a  survey  No.  2<S6  of  land 
originally  granted  to  Hardin  county,  and 
which  land  Is  sitoated  <m  the  sonth  side  of 
Village  creek,  and  which  said  tract  of  land 
now  belongs  to  the  Village  MUl  Company,.and 
I  do  hereby  acknowledge  the  ownership  of 
said  land  to  be  in  said  company,  and  that  I 
hold  posseaedon  of  said  land  by  and  with  the 
consent  of  said  Village  Mills  Company  and 
Its  tenant  at  wllL 

'Witness  my  Iiand  this  9th  day  of  June, 
A.  D.  1894.  Ui 

"Ivy  M.  X  Grlffln. 
mark 

"State  of  Texas,  County  of  : 

"Know  all  men  by  these  presents,  that  I,  J. 
M.  Griffin,  of  the  county  of  Hardin,  do  here- 
by acknowledge  that  I  now  live  on  a  certain 
tract  of  land,  situated  in  Hardin  coun^, 
namely,  survey  No.  266,  originally  granted 
to  Hardin  county,  and  which  land  is  situated 
on  the  sonth  side  of  Village  creek,  and  which 
tract  of  land  now  belongs  to  the  Village  Mills 
Company,  and  I  do  hereby  acknowledge  the 
ovmer^p  of  said  land  to  be  in  the  Village 
Mills  Company,  and  that  X  hold  possession 
of  said  land  by  and  with  the  permission  of 
the  said  Village  Mills  Company,  as  their  ten- 
ant at  wilL 

"Witness  my  hand  this  19th  day  of  Jane. 
A.  D.  1896.  jr.  M.  Grlffln. 

"Witness:  Ivy  M.  Grlffln." 

In  1896  Ivy  M.  GrifDn  Inclosed  and  put  in 
cmtlTatton  about  1  acre  of  land  on  the  160- 


acre  tract  now  claimed  by  appellee.  In  De- 
cember. 1896,  the  Village  Mills  Company  sold 
the  1,280-acre  survey  to  Olive  Stemenberg  & 
Co.  Ivy  and  J.  M.  Griffin  continued  to  reeide 
on  the  tract,  arid  In  1899  Olive  Stemenberg  & 
Co.,  conveyed  to  Ivy  Grlffln  100  acres  out  of 
the  northwest  comer  of  the  1,280-acre  survey. 
This  100  acres  Included  the  improvemrats 
and  all  of  the  land  on  the  tract  theretofore 
occupied  by  iVy  and  J.  M.  Grlffln,  except  the 
1-acre  field,  before  mentioned,  which  was  sit- 
uated about  160  yards  east  of  the  east  line  of  • 
the  lOO-acre  tract  Appellee  was  then  about 
19  years  old.  was  living  with  his  father,  and 
continned  to  live  with  him  until  after  this 
suit  was  tvonght.  After  Ivy  Griffin  bought 
the  lOO-acre  tract,  he  ceased  to  cultivate  the 
1-acre  field;  but  appellee,  with  the  consent  of 
his  fathw,  took  possession  of  said  field,  con- 
tinned  to  cultivate  It,  and  began  to  claim  160 
acres  of  land  lying  east  and  south  of  his  fa- 
ther's lOO-acre  tract.  His  claim  to  said  160 
acres  was  continuous  and  notorious  tor  more 
than  10  years  before  this  suit  was  filed.  Be 
cultivated  the  1-acre  field  every  year  for  five 
years,  and  then  opened  another  field  of  2^ 
acres  on  said  160-acre  tract,  which  he  con- 
tinned  to  cultivate  up  to  the  time  of  the  trial. 
When  he  opened  the  2^-acre  field  he  aban- 
doned the  1-acre  field  end  used  the  fence 
thereon  in  inclosing  the  new  field.  His  oc- 
cupancy and  use  of  the  land  by  the  cultiva- 
tion of  the  two  small  fields,  above  mentioned, 
continned  for  more  than  10  years  before  the 
institution  of  this  suit  The  2%-acre  field 
was  some  distance  south  and  west  of  the  1- 
acre  fidd,  and  its  northwest  comer  was  with- 
in 20  or  80  feet  of  his  father's  fence  on 
the  south  line  of  the  lOO-acre  tract;  bat  It 
was  incloeed  separate  and  apart  from  the  In- 
closure  on  his  father's  land.  After  Ivy  Grif- 
fin purchased  the  lOQ-acre  tract,  hia  brother, 
J.  M.  Griffin,  who  was  unmarried,  moved  In- 
to the  same  house  with  him,  and  has  lived 
with  him  ever  since. 

It  Is  not  shown  that  either  Ivy  or  J.  M. 
Griffin  have  ever  used,  occnpied,  or  made  any 
claim  to  any  part  of  the  land,  except  the  100- 
acre  tract,  since  the  purchase  of  said  tract 
by  Ivy.  Appellee  testified  that  he  knew  the 
location  of  the  north  and  east  lines  of  the 
1,280-acre  stirrey,  end  the  east  and  south 
lines  of  his  father's  lOO-acre  tract,  and  that 
the  160  acres  claimed  by  him  wm  In  an  L 
shape  and  lay  south  and  east  of  his  father's 
tract  The  land  described  in  appellee's  an- 
swer, and  designated  on  the  plat  contained  in 
the  statement  of  facts  as  the  160  acres  claim- 
ed by  appellee,  begins  at  the  northeast  cor- 
ner of  the  Ivy  Griffin  lOO-acre  tract  on  the 
north  line  of  the  1,280-acre  surv^;  thence 
with  said  north  line  to  the  northeast  comer 
of  said  survey;  thence  with  the  east  Une  of 
said  survey  to  a  point  thereon,  from  which 
a  line  mns  west  to  the  west  line  of  the  sur- 
vey; and  thence  north  with  said  west  line 
to  the  southwest  corner  of  the  lOO-acre  tract, 
east  with  the  south  Une  of  said  tract  to'  Its 
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southeast  comer,  and  Dortb  with  the  east 
line  of  said  tract  to  the  place  of  beginnliig, 
containing  160  acres. 

Oa  March  17,  1904,  receivers  were  ai^lnt- 
ed  for  the  appellant  HonstoA  Oil  Company 
by  the  United  States  Circuit  Gonrt  for  the 
Southern  District  of  Texas,  and  all  of  the 
property  of  said  company  was,  by  the  order 
of  said  court  appointing  the  recelTers,  divest- 
ed out  of  appellant  company  and  vested  in 
the  receivers  appointed  by  the  court.  This 
receivership  continued  and  the  property  of 
the  company  remained  vested  In  the  receivwB 
until  April  15, 1909,  when  the  court  In  which 
said  proceedings  were  pending  directed  the 
receivers  to  deliver  to  the  appellant  company 
the  property  of  the  company  theretofore 
placed  In  thdr  hands  by  the  order  of  court 
before  mentioned.  This  suit  was  filed  Au- 
gust 20,  1910.  Most  of  the  questions  present- 
ed by  this  appeal  were  raised  on  the  former 
appeal  and  decided  adversely  to  appellant's 
contention. 

[1]  Appellant,  under  appropriate  assign- 
ments of  error,  cqntaads,  as  it  did  up{in  the 
former  appeal,  that  the  trial  court  should 
have  instructed  the  Jury  to  return  a  verdict 
in  its  favor  on  the  ground  that  the  evidence 
Is  insufflcient  to  raise  the  issue  of  the  adverse 
possession  of  appellee  of  the  160  acres  of  land 
claimed  by  him  for  10  years  prior  to  the  In- 
stitution of  this  suit  This  contention  is 
based  opw  the  proposition  that  the  cultiva- 
tion and  use  by  appellee  of  the  small  field  of 
one  acre  on  the  land  in  controversy  during 
his  minority  and  while  he  was  living  with 
his  father  was  not  a  sufficient  actual  and  vis- 
ible appropriation  of  the  land  to  put  the 
owner  upon  notice  of  appellee's  claim  to  said 
160  acres.  As  said  in  our  former  opinion,  it 
cannot  be  held  as  a  matter  of  law  that  the 
Inclosure  and  cultlvatiop  of  a  field  of  one 
acre  on  a  large  tract  of  land  is  not  sufficient 
possession  and  use  to  put  the  owner  of  the 
land  upon  notice  that  the  person  so  using 
and  occupying  his  land  is  claiming  some 
right  or  title  thereto.  The  case  is  not  one  of 
encroachment  From  the  distance  the  1- 
acre  field  was  located  from  the  land  owned 
by  appellee's  father  where  appellee  lived 
with  his  father,  the  owner  of  the  land  on 
which  tbe  field  was  situated  could  not  rea- 
sonably have  supposed  that  said  field  was 
placed  on  his  land  by  mistake  on  the  part  of 
his  neighbor  as  to  the  location  of  his  lines, 
and  the  rule  announced  In  Bra<^en  v.  Jones, 
63  Tex.  184,  Titel  T.  Garland,  99  Tex.  201, 
87  S.  W.  11S2.  and  Bender  v.  Brooks,  108 
Tex.  329, 127  S.  W.  168,  Ann  Gas.  19138,  609, 
does  not  apply. 

[2]  On  the  question  of  the  effect  of  the 
ndnoilty  of  appellee  upon  his  right  to  acquire 
the  land  for  himself  by  Us  adverse  claim,  oo> 
cupancy,  us^  and  cultivation  thweof  tot  tbe 


time  prescribed  by  the  statute,  we  adhere  to 
our  holding  on  the  former  appeal.  The  evi- 
dence shows  that  appellee's  dalm  and  oc- 
cupancy of  the  land  as  his  own  was  with  the 
consent  of  his  father,  who  at  no  time  asserted 
any  claim  to  the  land.  In  these  circumstanc- 
es appellee  cannot  be  regarded  as  holding 
possession  for  or  under  his  father,  and  we 
cannot  believe  that  liis  minority  affects  the 
adverse  diaracter  of  his  claim  and  poaaescdon. 
The  consent  of  the  father  to  the  acqoMtioa 
by  aiH>ellee  of  the  land  for  himself  by  occupy- 
ing and  cultivating  it  bad  the  effect  of  onan- 
dpatlng  appellee  in  so  far  as  hia  right  to  i 
acquire  the  land  was  concerned.  The  fact 
that  the  father.  Ivy  Griffin*  prior  to  the  sale 
of  the  land  by  the  Village  lOlls  Qnnpany, 
held  possession  as  toiant  at  will  of  said  com- 
pany would  not,  after  the  abandonment  of  ttie 
field  by  him,  he  having  In  tbe  m^mtlme  pur- 
chased a  portion  of  the  surrey  from  the  ven- 
dees of  the  Tillage  Mills  Company,  affect 
the  Bubsequent  adverse  possession  of  wpel- 
lee.  There  In  nothing  in  the  evidence  tend- 
ing to  show  that  Ivy  Orlffln  ever  asraed  to 
hold  the  land  tor  the  rendees  ot  the  Village 
Mills  Company,  or  that  they  otot  sapvoaed 
that  be  was  occupying  any  portUm  of  ttie  land 
as  th^  tenant 

[S]  The  appc^tment  of  receivers  for  ap- 
pelant company  did  not  have  the  effect  of 
stopping  tbe  ronning  of  the  statute  ot  limita- 
tion In  appellee^  favor.  Ai^dlee's  adverse 
possession  and  datm  b^an  prior  to  the  ap- 
pointment of  Hie  receivers,  and  the  Inability 
or  disability  of  appellant  to  bring  suit  for 
the  recovery  of  the  land  poidli^  the  receiver- 
ship would  not  stoit  the  running  of  pie  sta^ 
ute.  Bevlsed  Statutes,  art  5711.  Tbe  receiv- 
ers were  expressly  authorised  by  the  order  of 
the  court  by  which  they  were  appointed  to  sue 
and  recover  "all  of  the  moneys,  prop«-ty,  and 
assets  of  the  company,  and  to  that  end  are 
authorized  to  Institute  and  prosecute  all 
suits  that  may  be  necessary  for  tbe  protec- 
tion and  preservation  of,  or  fa  reducing  to 
possession,  ttie  property  rights  and  assets  of 
said  company."  We  know  of  no  rule  which 
would  protect  the  appellant  from  the  result 
of  tbe  failure  of  the  receivers  of  the  company 
to  exercise  the  power  c<mferred  upon  them  to 
bring  suit  to  recover  poasMsIm  of  OAs 
proper^. 

We  have  not  deemed  It  necessary  to  dis- 
cuss each  of  ai^>^ant's  assignments  of  error 
in  detail.  What  has  been  said  dispose  of 
all  the  material  questions  presented  by  the 
appeaL  We  have  considered  aU  of  the  as- 
signments presented,  and  none  of  them,  in 
our  opinion,  should  be  sustained.  It  follows 
that  the  judgment  of  the  court  bdow  should, 
be  affirmed;  and  It  has  been  so  ordoed. 

Affirmed. 
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8ATAGB  T.  HOWBRY.    (No.  5264.) 

<<>>iirt  of  Civil  Appeals  of  Texas.   San  Anto- 
nio.  April  22,  1A14.   Bebeftrins  De- 
aied  May  20, 1914.) 

1.  Appbax.  avd  Bbbob  (I  500*)— BuunGS  on 

Plbadino»— Rkcobd. 

Where  the  appeal  record  fails  to  show  any 
mlins  on  any  of  the  pleadings,  assignments  of 
error  with  referMice  to  alleged  rulings  on  the 
pleadings  win  not  be  consiaered,  except  that 
an  objection  that  the  petition  is  fatally  defec- 
tire  may  be  urged  for  the  first  time  on  appeal. 

CEd.  Note.— For  other  cases,  see  Appe^  and 
Error,  Cent  Dig.  SS  229C-2298;  Dec.  Dig.  § 
300.*] 

3.  Fkatidb,  Statutb  or  (|  144*)  —  Waivee  — 
Pi.EAinno. 

Where  an  answer  is  subject  to  general  de- 
murrer because  showing  on  its  &ce  that  the 
defense  tdeaded  is  within  the  statute  of  frauds, 
such  defect  may  be  waived  so  that.  If  the  gen- 
eral demurrer  is  waived,  the  answer  irfn  be  as 
effective  as  thoogh  no  demurrer  had  ever  been 
filed. 

[Ed.  Mote.— For  other  cases,  see  Fraude, 
Statute  of.  Cent  Dig.  {  3Q1 ;  Dec  Dig.  1 144.*] 

3.  Appeai.  ahd  Ebhob  U  173*)— DsransEft— 
QuFs-pioNs  Not  Raised  at  Tbial— Statute 
or  Frauds. 

Where  the  statute  of  frauds  was  not  urg- 
ed below  until  in  the  naotioa  for  new  trial,  it 
could  not  be  relied  on,  on  appeal. 

[Rd.  Note. — For  oUier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  jtS  1079-1080,  1091-1093, 
1O05-1098.  1101-1120;  Dec  Dig.  |  173.*] 

4.  l.'BIAI.  (S  420*)  —  MOTIOIT  rOE  IlTBTBnOTBD 

Vkbdict— Denial— Waivee  or  Bbbok. 

Where  a  motion  for  an  instructed  verdict 
is  overruled  and  the  moving  parts'  thereafter 
introduced  evidence  In  his  own  behalf,  he  vraives 
his  right  to  assign  error  on  denial  of  the  mo- 
tion. 

[Ed.  Kote.— For  other  cases,  see  TriaL  Cent 
Dig.  S  983;  Dec.  Dig.  {  420.*] 

5.  Tbial  (JI  251,  252*)— iNBTBUOTioNS— Re- 
quest TO  CHabob— Issues. 

Where,  in  a  suit  on  certain  notes  given  for 
the  rent  of  land,  a  ptimi^g  plant  and  canal, 
defendant  pleaded  that  an  agreement  bad  been 
made  in  consideration  of  bis  foregoing  bis 
right  to  rescind  on  discovery  of  the  falsity  of 
plaiotUTs  representations  concerning  the  saline 
character  of  the  water,  by  which  plaintiff  bound 
himself  to  forego  his  rent  and  cancel  the  notes 
if  salt  wster  appeared  In  the  river  at  the 
pumping  plant  in  sufficient  quantity  to  injure 
defendant's  crops,  and  defenoant  testified  that 
salt  water  appeared  in  the  river  in  1900,  bnt 
not  in  sufficient  quantity  to  injure  the  crops 
for  that  year,  and  in  1910  the  water  again  be- 
rame  sal^  and  badly  damaged  the  crop,  while 
plaintiff  denied  making  such  agreement,  a  re- 

Siuest  to  charge  that  if  plaintiff  promised  to 
orego  his  rents  If  salt  water  appeared  in  the 
river,  and  the  jury  found  that  snlt  water  (Ud 
appear,  and  defen^nt  continued  to  use  and  cul- 
tivate the  premises  vritbout  electing  to  rescind, 
then  he  ratified  the  contract  was  properly  re- 
fused as  not  vrithin  the  issues  or  testnnony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  005,  687-612;  Dec.  Dig.  |S  251,  252.*] 

ft  Landlobd  and  Tbnaitt  (5  233*)  — Action 
roR  Bent— MoDinoATioN  or  Oontbact— In- 

STBDcnOKS. 

Where,  in  an  actira  on  notes  given  for  the 
rent  of  land,  a  pumping  plant,  and  canal,  de- 
fendant pleaded  and  proved  an  agreement  snb* 
sequent  to  the  lease  that,  in  condderation  of 
defendant's  foregoing  bis  right  to  rescind  on 


:  discovery  of  the  falsity  of  plaintiff's  represen- 
tations concerning  the  saline  character  of  the 
water,  he  agreed  to  forego  his  rent  and  cancel 
the  notes  if  salt  water  appeared  in  the  river 
at  tbe  plant  in  sufficient  quanti^  to  injure  de- 
fendant s  crops,  and  it  appeared  that  during  the 
third  year  of  the  lease  the  water  became  so 
salty  as  to  cause  defendant  a  heavy  loss  for 
that  year,  defendant  was  entitled  to  cancel  the 
notes  on  that  ground,  and  hence  an  instruc- 
tion to  award  plaintiff  a  verdict  at  tbe  rate  of 
5600  a  year  for  three  years,  during  which  it 
was  claimed  that  defendant  used  the  propertgr 
without  complaint,  was  erroneous  and  proper- 
ly refused. 

[Bd.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  ||  49,  940-944;  Dec. 
Dig.  S  233.*i 

7.  liANDLOBD  AND  TENANT  (|  34*)— LEASB— 
Mo  ninCATION— REBOISBIO  N. 

Where,  after  a  contract  for  the  renting 
of  land,  a  pumping  plant,  and  canal  for  a  term 
of  years  had  been  modified  by  parol,  so  that 
plaintiff  agreed  to  forego  his  right  to  rent  and 
cancel  his  rent  notes  If  salt  water  appeared 
at  the  pumping  plant  In  stiffldent  qnantity  to 
injure  defendants  crops,  defendant  expended 
considerable  money,  and  had  contracted  to  de- 
liver water  to  persons  who  had  rented  land 
on  t^e  strength  of  such  contracts,  defendant 
was  under  no  obligation  to  accept  plaintifTB 
subsequent  offer  to  rescind,  and  hence  defend- 
ant's declining  to  accept  such  offer  (fid  not  con- 
stitute a  ratification  of  tbe  contract  so  as  to- 
preclude  hie  demanding  a  cancellation  of  tli* 
notes  on  salt  water  subsequently  tppearlng  in 
quantity  sufficient  to  endanger  the  crops. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  {  97;  Dec  Dig.  S  »4.*] 

S.  Appeal  and  Erbob  (i  742*)— Assionicxnts 

or  EbROB— iNSTBtJCnONO— PBOPOSinOKS. 
A  proposition,  under  an  assignmsnt  of  er- 
ror to  tbe  giving  of  a  charge,  that  It  was 
the  weight  of  the  evidence,  laillng  however  to 
point  out  in  wbat  respect,  would  not  be  con- 
sidered on  appeal. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  f  SOOO:  Dec,  Dig.  |  742.*] 

9.  IiAKDLOKD  AND  TENANT  (I  191^— IsaAB— 

BssoiaaioN- BrrBOT. 
Where,  aiter  a  lease  of  land,  a  pumping 

plant  and  a  canal  for  five  years,  and  the  execu- 
tion of  notes  for  the  rent,  defendant  objected 
because  of  the  saline  condition  of  the  vrater, 
wlierenpon  i^aintiff  bound  himself  to  forego 
his  rent  and  cancel  the  notes  if  salt  water  ap- 

S eared  in  the  river  at  the  pumping  plant  in  suf- 
dent  quantity  to  injure  defendant's  crops, 
and  snch  condition  occurred  in  June,  VBIO,  the 
court  properly  held  that  defendant's  dectlon  to 
tem^nate  the  contract  for  that  reason  released 
him  from  payment  of  the  rent  remaining  un- 
paid for  1909  as  well  as  the  notes  not  one  at 
the  time  the  salt  water  appeared  in  1910. 

[Ed.  Note. — For  other  cases,  see  landlord' 
and  Tenant  Cent  Dig.  {  787:  Dec  Dig.  1 
193.*] 

Appeal  from  District  Court,  Matagorda 
County ;  Saml.  J.  S^les,  Judge. 

Action  by  E.  J.  Savage  against  C.  W.  Movr- 
ery.  Judgment  for  defendant,  and  plalntilf 
appeals.  Affirmed. 

Gaines  &  Gorbett,  of  Bay  Ci^,  for  appel- 
lant. L.  M.  WiUiamson,  of  Houston,  ft»r  ap- 
pellee. 

MOURSUND.  J.  On  October  2,  1007,  B. 
J.  Savage  and  C  W.  Mowery  entered  into  a 
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written  contract  whereby  Savage  leased  Mow- 
ery  certain  land,  and  pumping  plani;  and 
canal  for  five  years  beginning  November  1, 
1907,  with  the  privilege  of  extending  the 
lease  for  two  years,  and.  Mowery  agreed  to 
jwy  an  annual  rental  of  $500,  payable  as 
follows:  $2S0  on  November  1,  1907;  $500 
on  the  1st  day  of  November  of  each  of  the 
years  1908,  1909,  and  1910;  and  f2B0  on 
November  1,  1912 — for  which  sums  promis- 
sory notes  were  executed  bearing  8  per  cent 
Interest  from  maturity  and  providing  tor  at- 
torney's fees.  The  first  two  notes  were  paid. 
On  December  IS,  1911,  Savage  Boed  Mowery 
for  principal,  interest,  and  attorney's  fees 
upon  the  remaining  notes  and  for  the  estab- 
lishment and  foreclosure  of  a  Uen  upon  cer- 
tain property  situated  upon  the  leased  prem- 
ises. Defendant  ideaded  payment  of  note  3, 
alleging  Quit  f463.60  was  paid  to  the  Bank  of 
Sfatagorda  which  held  the  note  for  collection, 
and  vas  accepted  by  said  bank,  and  the  re- 
maining 936.60  was  paM  by  reason  of  plaln- 
titt  charging  defendant  with  and  collecting  10 
cents  per  sack  for  366  sacks  which  under  the 
Irase  contract  were  to  be  furnished  by  plaln- 
tUF  for  the  purpose  of  containing  rice  agreed 
to  be  delivered  by  plaintlfF  to  defendant  for 
watering  certidn  lands  of  plalntifT.  Defend- 
ant further  i^eaded  that  the  consideration  for 
the  notes  sned  npon  hod  failed  because  the 
lease  contract  had  terminated;  that  he  had 
been  induced  to  enter  into  said  contract  by 
reason  of  false  and  fraudulent  representa- 
tions by  Savage  to  the  effect  that  there  never 
bad  been  any  salt  water  in  the  Colorado  riv- 
er at  the  point  where  the  pumping  plant 
leased  by  defendant  was  located;  that  de- 
f^dant  knew  nothing  concerning  mctx  mat- 
ter and  believed  and  relied  upon  such  repre- 
sentations; that  in  fact  salt  water  had  there- 
tofore been  in  the  river  at  said  plac^  Qiereby 
rendering  the  water  totally  unfit  for  irrigat- 
ing purposes,  and  i^ut  Octobw  16, 1907,  de* 
fendant  learned  sndi  fact  and  ttierenpon  ac- 
costed plaintiff  and  demanded  the  canceila< 
tton  and  surrender  of  his  notes,  whereupon 
plaintiff  agreed  that  defendant  should  pro- 
ceed under  the  lease  contract,  and.  if  at  any 
time  there  should  be  such  gnantlty  of  salt 
water  at  said  place  as  to  Injure  ttie  zlce  crop, 
the  contract  should  be  canceled  and  defend- 
ant relieved  from  tiie  obligation  to  pay  rent; 
that  pursuant  to  such  agreement  defendant 
proceeded  with  the  contract  during  1908  and 
1909  and  up  to  June,  1910;  tlmt  about  June 
16.  1910,  the  water  In  the  river  at  the  point 
where  tiie  pumping  plant  was  located  be- 
came salty  and  unfit  for  irrigating  purposes, 
and  defendant  was  reoulred  to  desist  from 
further  ptmiplng.  thus  causing  the  rice  crop 
on  400  acres  to  dry  up  and  fftil  to  mature, 
so  that  instead  <rf  producing  6,000  bushels  it 
only  i)roduced  about  one-third  of  sndi 
amount;  that  by  reason  of  bosHi  fact  and  of 
said  agreement  defraidant  abandoned  the^ 
contract  and  became  absolved  from  the  pay- 
ment of  said  notes,  wherefore  he  praS-ed  Cbat 


the  notes  be  canceled  and  that  he  recover  bis 
costs.   The  trial  resulted  in  a  verdict  and 

judgment  for  defendant 

[1-4]  The  first  assignment  complains  of  the 
overruling  of  a  general  demumr.  the  second 
and  third  of  the  overruling  of  EitedUU  exo^ 
Uons,  and  the  fourth  the  overruling  of  a  mo- 
tion for  an  luetmcted  verdict    The  record 
fails  to  show  any  ruling  by  the  court  upon 
any  of  said  pleadings,  and  it  Is  well  settled 
that  under  such  drcumatances  they  will  be 
considered  as  waived.  CSty  of  San  Antonio  v. 
Bodeman,  163  S.  W.  1044,  and  cases  therdn 
cited.   But  an  exception  is  recognized  where 
a  petition  Is  fatally  defective,  in  which  case 
It  may  be  attacked  upon  appeal,  though  such 
error  was  not  urgeA  below.   In  this  case  the 
only  matter  called  to  our  attention  under  any 
of  these  assignments  which  presents  a  serioas 
question  is  a  contention  made  In  the  motion 
for  an  Instructed  verdict  that  the  verbal 
agreement  modifying  the  written  contract 
was  within  the  statute  of  frauds  and  there- 
fore not  enforceable.    The  third  amended 
original  answer  does  not  expressly  state  that 
the  agreement  modifying  the  written  con- 
tract was  verbally  made,  yet  it  is  apparent 
from  the  answer  that  such  Is  the  case.  But 
the  statute  of  frauds  can  be  waived,  and  in 
the  absence  of  an  attack  upon  the  answer  tht 
agreement  pleaded  constitutes  a  good  defense. 
If  an  answer  is  subject  to  a  general  demur- 
rer because  showing  on  its  face  that  the  de- 
fense Is  within  the  statute  of  frauds,  such 
defect  In  the  answer  Is  one  which  can  be 
waived,  and  it  is  evldoit  that,  wben  the  gen- 
eral demiu'rer  Is  waived,  the  answer  is  as  ef- 
fective as  if  no  demurrer  had  ever  been  filed. 
It  does  not  appear  that  objection  was  made 
to  the  evidence  of  the  verbal  agreement  on 
the  ground  that  the  same  was  within  the 
statute  of  frauds,  and  In  fact  sudi  defense  to  ' 
the  answer  Is  nowhere  sn^ested  except  lo 
tbe  motion  for  an  Instructed  verdict  As  the 
record  does  not  show  that  said  motion  was  I 
ever  called  to  the  trial  court's  attention,  no  I 
ruling  thereon  appearing  In  the  record,  we 
cannot  hold  that  the  statute  of  frauds  waf 
ever  urged  until  in  the  motion  for  new  trial 
It  therefore  appears  that  appellant  is  cot 
entitled  to  rely  upon  the  statute  of  frauds 
upon  this  a];^>eal.    International  Harvester 
Company  v.  Campbell,  43  Tex.  Otv.  App^  421, 
90  8.  W.  93.   It  has  also  been  hdd  that  if  a 
motion  for  an  instructed  verdict  Is  presented 
and  overruled,  and  thereafter  tbe  party  mak- 
ing snch  motion  Introdnosa  wUkatOB,  lie  waiv- 
es his  right  to  assign  error  npon  waA  ndlBK 
of  the  court  Goggan  v.  Ooggan,  140  8L  V. 
972 ;  KnJ^ts  it  Daughters  of  Tiabor  r.  JiAor 
son,  166  &  W.  5S&;  BaUway  t.  Hall.  156  & 
W.  366. 

Tbe  four  asstgnments  are  ormnlML 
[I]  Tba  fifth  and  sIxUi  aarignments  com- 
plain ot  the  rtfusal  to  give  fecial  dbatgu 
Nob.  1  and  2.  Special  diarge  No.  1  was  to 
tbe  effect  that  If  the  Jury  ftmnd  ttiat  plsia- 
tur  ivomlsed  to  totego  bis  rents  if  salt  wits' 
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appeared  In  Ow  itrer,  and  And  that  salt  wa- 
ter did  aiipear  In  the  river,  and  defendant 
eontlnned  to  nae  and  coltlTate  the  pmnises 
without  electing  to  rescind,  then  that  be  ratl- 
fled  the  contraet;  and  do  find  for  plalntUf. 
The  Issue  sought  to  be  submitted  was  not 
raised  by  the  pleadli^  or  testimony.  De- 
fendant pleaded  that  an  agreement  had  been 
made  In  consideration  of  his  foregoing  bis 
rlSbt  to  rescind  npon  discovery  of  the  falsity 
of  ptalntltTs  representations,  by  which  agree- 
ment  plaintiff  bound  himself  to  forego  bis 
rent  and  cancel  the  notes  if  salt  water  ap- 
peared in  the  river  at  the  pumping  plant  In 
sufficient  quantity  to  injure  his  cn^a.  His 
testimony  was  to  the  effect  that  salt  water 
appeared  In  1909,  bnt  did  not  Injure  the  crop, 
and  In  June,  1910,  the  water  again  became 
Baity  and  stayed  tiiat  way  for  a  long  time, 
so  that  the  crop  was  very  badly  damaged. 
Plaintiff  denied  making  any  aucb  agreement. 
Special  charge  No.  2  is  somewhat  similar  to 
■pedal  charge  No.  1.   It  entitled  plaintiff  to 
recover  If  salt  water  afq^eaied  and  rendered 
the  use  of  the  canal  hasardons,  and  de- 
fendant continued  to  use  same.   This  Issue 
was  also  not  made  by  the  pleadings  or  evi- 
dence.   We  conclude  that  the  court  did  not 
err  In  refusing  to  give  these  charges,  and 
therefore  overrule  the  assignments. 

[I]  The  aevattb  assignment  complains  of 
the  failure  of  the  court  to  give  a  special 
charge  instructing  the  Jury  to  allow  plaln- 
tUf at  any  rate  the  sum  of  $S00  per  year 
for  three  years;  the  contention  being  that 
defendant  used  the  property  of  plaintiff  for 
three  yeara  without  complaint  and  therefore 
should  pay  for  such  time.  The  evidence 
iAkows  that  befdra  the  third  year  exidred  the 
water  became  so  salty  as  to  caiue  a  very 
heavy  loss  of  crop  for  that  year,  and  under 
the  verbal  contract  as  pleaded  and  testified 
to  by  defendant  he  had  the  right  to  cancel 
the  notes.  The  charge  therefore  was  erro- 
neous, and  the  assignment  Is  overruled. 

By  the  eighth  assignment  complaint  la 
made  of  the  ctaftrge  of  the  court;  various  ob- 
Jectiotta  being  urged  in  the  andgnment,  which 
is  sought  to  be  submitted  aa  a  proposition 
In  Iteell  It  cannot  be  treated  aa  a  propor- 
tion because  multifarious.  The  flrat  propo- 
sitlon  thereunder  la  as  follows:  "It  having 
been  shown  that  the  defendant  did  not  rely 
upon  the  atatementa  alleged  to  have  been 
made  by  tiie  plaintiff,  tiie  conrt  should  have 
Inatmcted  the  jury  to  disregard  the  same." 
There  ta  auffldent  evldaice  to  sustain  a  find- 
ing that  defendant  relied  upon  plalntUTs 
statement  that  no  siUt  water  had  ever  come 
up  to  his  pumping  idant,  and  fherefbre  auch 
proposition  cannot  be  sustained. 

[7]  The  second  proposition  reads:  "An  of- 
fer to  reacdnd  liaviiig  beoi  made  by  the  plain- 
tiff and  declined  by  the  defendant,  there  was 
ratification  of  the  contract^  and  the  charge 
of  the  court  was  faulty."  Defendant  testi- 
fied that  plaintifTs  offer  to  rescind  came 
several  mouths  after  the  verbal  contract  was 


made,  and  at  a  tlma  when  he  had  expended 
considerable  money,  and  had  contracted  to 
deliver  water  to  peraona  who  had  rented 
land  upon  the  strength  of  such  contracts. 
Certainly,  If  the  contract  as  modified  suited 
defendant,  he  could  adhere  to  same.  No  ob- 
ligation rested  upon  him  to  accept  an  offer 
to  rescind  after  the  «mtraet  was  modified  to 
suit  Mm. 

[I]  The  third  proposition  submitted  is  that 
the  charge  la  upon  the  wdt^t  of  tbe  evi- 
dence, but  it  la  not  pointed  out  in  what  re- 
spect, and  tiwiefore  the  objecrtlmi  will  not 
be  attertained.  TbB  assignment  Is  overruled. 

[I]  The  ninth  and  tenth  asBtgnm«ite  re- 
late to  tbe  Bufllciency  of  the  evidence  to  sus- 
tain the  Judgment  It  is  contended  that  de- 
fendant uaed  plaintiff's  property  for  three 
years  without  complaint,  and  paid  oidy  ¥908.- 
SO^  and  should  at  least  pay  the  difference 
between  said  sum  and  |1,600.  The  evidence 
shows  that  about  fbur  or  five  months  before 
the  third  year  exidred  salt  water  became  so 
abundant  In  tiie  river  and  remained  so  long 
that  the  ilce  crop  was  damaged  to  the  ex- 
tent of  about  two-thirds.  It  appaara  that 
^50  of  the  ratt  for  the  third  year  became 
due  November  1,  1900,  and  9218.110  tiiereof 
was  paid.  This  atatement  does  not  agree 
with  aivetlantfs  coutenticm  (which  la  ac- 
quiesced in  by  ai>pellee).  'but  we  are  at  a 
loss  to  nnderatend  how  appellant  arrived  at 
tile  figures  upon  which  he  bases  his  conten- 
tions. He  contends  that  only  $963.50  was 
paid  by  appellee,  ^^e,  appellant  testified 
that  $463.60  had  been  paid  on  note  No.  2, 
and  only  $968.50  In  alL  To  arrive  at  audi 
amount  we  would  have  to  decide  that  tiie 
first  $000  note  was  paid  and  $468.50  on  the 
second  note  for  $000.  In  fact,  the  first  note 
to  become  due  was  one  for  $2ifO  due  Novem- 
ber 1, 1907,  and  it  la  admitted  in  the  petition 
tliat  BBld  note  waa  paid,  and  also  tiiat  the 
note  for  $500  due  November  1, 1908,  was  paid. 
Plaintiff  aUegad  that  nothliv  had  been  paid 
on  the  note  for  $600  due  November  1,  1909, 
but  the  note  when  offered  In  evidence  bore  a 
credit  of  ^HB&JBQ.  Tlila  note  la  described  in 
plaintiff's  petitl<m  and  defendant's  anaiw  as 
note  No.  8,  bnt  in  the  atatement  of  fiicts  is 
referred  to  by  plaintiff  as  note  No.  2.  We 
think  It  is  clear  that  $1,218.50  was  paid  In 
all,  whidi  amount  covers  the  rent  for  the 
flrat  two  yeara  and  leavea  $213.50  as  a  part 
payment  of  rent  f»r  tiie  third  year.  Ttie 
only  question  then  left  to  be  decided  Is  wheth- 
er appailee  should  pay  ttie  $86.50  because  of 
the  fact  that  such  amount  became  due  No- 
vember 1,  1909,  and  waa  not  paid,  and  tiie 
conUnct  bad  not  at  that  time  been  canceled. 
Ai^lee  pleaded  payment  of  $36.50  by  de- 
livery of  rice  sacks  of  that  value,  bat  offered 
no  proof.  The  court,  however,  took  tbB  view 
tiiat  tile  agreement  pleaded,  wheicehy  plain- 
tiff was  to  release  defendant  from  the  pay* 
meat  of  rent  and  cancel  all  notes  If  salt  wa- 
ter  In  sufficient  quantity  to  Injure  the  crops 
appeared,  waa  auffldoit,  if  established,  to 
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Teleaee  defendant  from  payment  of  the  ¥86.- 
00  as  well  as  the  notes  not  doe  at  the  time 
the  salt  water  appeared  in  1910.  Therefore 
the  charge  was  so  drawn  as  to  permit  an 
absolute  finding  for  defendant  U  the  Jury 
found  that  the  auction  of  the  answer  as 
to  the  creation  and  breach  of  the  verbal  con- 
tract was  established  the  evidence.  We 
conclude  that  the  court  did  not  err  in  so  con- 
struing the  verbal  contract  pleaded.  After 
all^iiV  paymrait  of  9S6.50  in  rice  sacks 
furnished,  defendant  pleaded  that  the  con- 
sideration  for  all  notes  sued  upon  had  fail- 
ed,  and  allied  that  the  verbal  agreement 
was  that  no  rent  would  be  charged  if  salt 
water  appeared  in 'sufficient  quanttty  to  in- 
jure the  crops.  Defendant's  testimony  jus- 
tlflea  a  finding  ttiat  such  was  the  agreement 
As  the  crop  for  1910  was  badly  damaged  be- 
cause of  the  existence  of  salt  water  in  tha 
river  for  auch  a  long  time,  the  rent  for  that 
year  cannot  be  collected  under  the  contract, 
and  plaintiff  is  not  entitled  to  Judgment  for 
the  fS6.50.  The  assignments  are  overruled, 
nia  Judgment  la  afflnned. 


BOBSON  V.  MOOBE  et  al.    (No.  6270.) 

(Court  of  C^Til  Appeals  of  Texas.   San  Antonio. 
April  22,  1914.    On  Motion  for  Behear- 
iDg,  May  20,  1014.) 

1.  Appbai,  and  Ekbob  y622*)— FxLmaTkAR- 
scaiFT— TncE. 

The  90  days  from  the  lime  of  giving  no- 
tice of  appeal,  within  which  the  transcript  mnst 
be  filed,  shonid  be  computed  from  tbe  giving 
of  the  notice  of  appeal  recited  in  the  order 
overruling  a  motion  for  new  trial,  instead  of 
from  the  notice  redted  in  Uie  Judgment  there- 
tofore entered. 

[Ed.  Not«w— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ||  2732^735;  Dec  Dig.  S 
622.*] 

2.  Appeal  and  Ebbob  (|  S64*)  —  Statbhbnt 
OT  Facts— Time  of  Fusno. 

A  statement  of  facts,  which  was  filed  in 
the  trial  conrt  September  10,  1913,  and  in  the 
Court  of  Civil  Appeals  on  September  17,  1918. 
was  filed  too  late,  and  will  not  be  considered, 
where  Judgment  was  rendered  May  24,  1913, 
end  the  order  overruling  the  motion  for  new 
trial  was  made  on  May  30,  191& 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  25Ol'-2606t  2665-2569; 
Dec.  Dig.  i  564.*] 

3.  TBESPASS  to  TbT  TITLB  ^  18*>-~DBnK8ES 

—Equitable  Title. 

An  equitable  title  can  be  sued  upon  or  set 
up  as  a  defense  in  an  action  of  trespass  to  try 
title. 

[Kd.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  |  22;  Dec  Dig.  i  19.*] 

4.  Tbusts  (S  44*)— BvxnBiroi. 

Evidence  held  not  to  sufficiently  show  that 
land  conveyed  was  taJcen  under  a  parol  trust 
[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §1  66-68;  Dec.  Dig.  S  44.*] 

6.  TbCSTS  (i  44*)— CONSTBUCTIVK  TbDST. 

Where  the  trustee  is  dead,  a  parol  trust 
should  not  be  ingrafted  on  a  deed  to  land  with- 
out dear  and  satisfactory  evidrace  thereof  and 
such  evidence  is  not  satisfactory  where  the 


party  suing  to  estal^ih  a  trust  iritUxdda  the 

best  on  the  question. 

[Ed.  Note.— For  otber  cases,  see  Trusta,  Cent 
Dtg.  Si  66-68;  Dec  Dig.  S  «-•] 

On  Motion  fur  Bebearlng. 

6.  Appbai.  Ann  'EtsBom  <§  846*)  —  NoncB  of 
Affbal. 

A  notice  of  appeal  given  in  the  term  in 
connection  with  the  order  overruling  a  motion 
for  new  trial,  after  notice  of  appeal  had  been 
given  when  judgment  was  rmdered,  was  valid; 
the  trial  conrt  having  control  of  die  Jodgiaent 
daring  the  term. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig-  SS  1895,  1896;  Dec  Dig.  | 
.S45.*] 

7.  Appeal  and  Ebbob  (S  937*)  —  Pbesitup- 

TION. 

Where  a  transoUtt  was  filed  during  vaca- 
tion, it  cannot  be  presumed  that  the  derk  filed 
it  by  order  of  the  court 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
^o^  Cent  Dig.  SS  3788-3794;  Dec  Dig.  S 

8.  Appeal  and  BbbobjU  628*>— Fiuno  or 

TBANSCBIPT— DELAT— WACTEB, 

Where  appellee  received  notice  of  the  fil- 
ing of  the  transcript  pursuant  to  Court  of  Civil 
Appeals  rule  7b  (142  S.  W.  xi),  and  did  not  move 
to  dismiss  the  appeal  because  the  transcript  was 
filed  too  late  until  more  than  seven  months 
thereafter,  he  waived  the  delay  in  filing  the 
transcript  and  cannot  excuse  his  own  delay  on 
the  ground  that  be  called  attention  to  the  time 
of  filing  the  transcript  as  soon  as  he  could 
after  appellant's  brief  had  been  filed. 

[Ed.  Note.— For  other  casea,  see  ^peal  and 
Error,  Cent  Dig.  If  276^^764;  Dec.  Dig.  S 
628.*] 

Appeal  from  District  Court,  Fayette  Coon- 
ty;  Frank  S.  Boberts,  Judge. 

Action  by  Lucy  Bobson,  executrix,  agaln<tt 
T.  W.  Moore  and  another.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Reversed 
and  remanded. 

G.  E.  Lane,  of  Austin,  and  G.  D.  Krauae 
and  L.  D.  Brown,  both  of  La  Grange,  for  ap- 
pellant. Dyer  Moore  and  John  T.  Duncan, 
both  of  La  Gntnge,  for  appeUeea. 

MOUBSUND,  J.  Mrs.  Lucy  Bobson,  as  ex- 
ecutrix of  the  last  will  of  W.  S-  B^rfwon.  sued 
Dr.  T.  Warren  Moore  and  H.  B.  Kauibach. 
alleging  that  the  estate  of  W.  S.  Bobson  is 
the  owner  of  one-eighth  of  three  certaifl 
tracts  of  land  in  Fayette  county,  and  that  de- 
fendant Moore  owns  the  other  seven-cdgbtlu 
thereof,  but  that  defendant  Kanlbach  has  a 
mortgage  upon  Moore's  Interest  ther^:  that 
plaintiff  and  Moore  both  claim  title  from  a 
common  source,  to  wit,  T.  C.  Moore  and  hli 
wife,  Martha  Moore,  both  deceased,  who  were 
the  parents  of  defendant  Moore;  tliat  W.  S. 
Bobson  acquired  title  to  his  said  interest  at 
sheriff's  sale  under  an  execution  issued  up- 
on a  judgment  in  favor  of  H.  B.  Kaulbacli 
against  T.  Warren  Moore,  at  which  sale  W. 
8.  Robson,  J.  T.  Duncan,  and  H.  B.  Kaui- 
bach purchased;  and  that  Duncan  and  Kaui- 
bach conveyed  their  interests  to  T.  Warreit 
Moore.    Plaintifl  prayed  that  the  Interest 
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Claimed  bar  ber  Sn  nid  lands  be  whiWIiitied, 
and  that  partition  be  bad. 

I>efaidant8  amnreEed      a  goieral  denial, 
a  spedal  denial  tbat  W.  8.  Bobstm  erer  ownr 
ed  any  lntei«tt  In  the  lands  described  In 
plalntUTs  pedtlon,  and  aUe«ed  at  ecnuldera- 
ble  length  the  transaeUona  leading  op  to  the 
execution  sale  onder  wblcta  plaintiff  dalms 
— the  snbitance  of  aald  aUegaUons  being  that 
tile  Jadgment  nnder  which  said  sale  was 
made  was  owned  by  Kanlbadi,  John  T.  Dun- 
CRU,  and  L.  W.  Moore,  Dimcan  and  Mom 
bavlng,  as  partner^  acqntred  tgr  asHtgnmoit 
from  Kanlbach  a  one>half  Interest  in  the 
claim  upon  which  the  Jndgnvnt  was  rendw- 
ed:   that  neither  of  said  parties  ever  trans- 
ferred or  promised  to  transfer  to  Bobson  any 
interest  in  said  Judgment;  that  Bobatm  su- 
perlnteiHled  the  sale  under  the  execution  and 
bid  In  the  land,  crediting  tlie  bid  npon  said 
Judgment  and  paying  no  Dumey;  that  the 
deed  should  have  been  to  EauUwch,  Duncan, 
and  Moore,  because  Bobeon  owned  no  Inter- 
est In  tiie  judgment,  and  used  Moore^s  Inter- 
est  tfaerdn  to  pay  for  the  interest  in  ttie  land 
GoiiTeyed  to  Bobson,  without  authority  from 
Moore ;  that  by  reason  of  the  facts  mention* 
ed  Bobson  took  the  title  as  trustee  for  L.  W. 
Moore;  that  ttiareatter  Kaulbadi,  Duncan, 
and  Moore  sold  Uie  land  to  defendant  Blocnre, 
who  gave  Kanlbach  a  deed  of  tmst  thereon. 
Defendants  prayed  that  they  go  hence  with- 
out day  and  recover  thetr  costs. 

Plaintiffs  aied  a  trial  ammdment,  contain- 
ing a  general  demurrer  to  the  answer  and  a 
general  denial  thereof.  Jndgmeut  was  roi* 
dered  tbat  plaintiff  take  nothing  by  her  snit 
Upon  request  of  plaintiff,  the  court  filed  find- 
ings of  fact  and  condnslons  of  law. 

[1,2]  Appellee  suggests  that  we  may  not 
have  Jurisdiction  to  entertain  the  appeal. 
The  Judgment  was  dated  May  24,  1913.  The 
order  oTemiling  the  motitm  for  new  trial  la 
dated  May  30,  1913.  Both  the  Judgment  and 
order  recite  notice  of  appeaL  The  transcript 
was  filed  August  20,  1013.  If  the  80  days  is 
to  be  computed  from  the  giving  of  the  first 
notice  of  appeal,  the  transcript  was  not  filed 
within  such  time;  if  from  the  notice  given 
upon  the  OTemiUng  of  the  motion  for  new 
trial,  the  filing  was  within  the  90  days.  We 
are  of  the  opinion  tbat  the  time  should  be 
computed  from  the  giving  of  the  second  no- 
tice of  appeal.  But  it  further  appears  that 
this  transcript  was  filed  in  the  Court  of  Civ- 
il Appeals  for  tiie  First  District  on  August 
26,  1813,  and  as  that  court  had  discretion  to 
permit  it  to  be  filed  after  90  days,  U  will  be 
presumed  tbat  the  clerk  of  said  court  acted 
In  accordance  with  his  Auty  in  filing  the 
same,  and  did  so  under  author!^  from  tbe 
court.  It  also  appears  that  the  suggestion  by 
appellees  comes  too  late;  that  appellees  by 
their  long  delay  have  waived  their  right  to 
ask  for  a  dismissal.  City  of  Eagle  Lake  t. 
Lakeside  Sugar  Befining  Co.,  144  S.  W.  709. 
However,  the  statement  of  facts,  being  filed 
Septembw  iA,  191S.  In  the  trial  court,  and  in 


this  court  on  Septemlwr  17, 1918,  win  not  be 
considered  by  us. 

[S]  The  first  question  raised  by  appellant 
Is  whettier  defendants  could  prevmit  plaintiff 
from  recovering  a  Judgmmt  upon  tiie  deed 
to  W.  8.  Bobson,  in  the  absence  of  a  decree 
grantbig  a  coneetlon  of  sadi  deed,  so  as  to 
make  it  read  that  on»>finirth  was  conv^red 
to  Lb  W.  Moore^  Instead  of  to  Bobson.  The 
theory  of  aivtf  lant  Is  that  a  suit  would  have 
to  be  brought  to  correct  the  deed, -but  this 
contention  cannot  be  sustained.  No  mistake 
was  made  in  the  deed.  It  was  drawn  Just 
as  Bobson  and  tbe  dierlfl  Intended  it;  but  if 
ttie  facts  alleged  are  true,  tiien  Tj.  W.  Moore 
bad  the  superior  equitable  title  to  the  land, 
and  Bobson  hdd  the  legal  title  in  trust  for 
said  Moore.  It  is  irM  established  In  this  state 
tbat  an  equitable  titie  can  be  sued  upon  or 
urged  as  a  defense  in  ui  action  of  trespass  to 
try  title.  NelU  v.  Keese,  S  To.  29,  SI  Am. 
Dec.  746; .  Stafford  v.  Stafford,  96  Tex.  112, 

70  8.  W.  75;  Burdett  v.  Haley,  51  Tex.  540; 
Wright  V.  Thompscm,  14  Tex.  561;  Hlx  v. 
Armstrong,  101  Tex.  275,  106  8.  W.  817;  Mc- 
Kamey  ▼.  Thorp,  61  Tez.  648;  Boms  v.  Boss, 

71  Tex.  516,  9  &  W.  468;  Pearce  v.  Dyess. 
46  Tex.  av.  App,  406, 101  S.  W.  650;  HIU  v. 
Moore,  62  Tex.  612.  In  the  case  ct  Stafford 
V.  BtafEbrd,  sin^ra.  It  was  held  that  a  suit  coold 
be  broutftt  to  recover  land  by  the  beneficiary 
of  a  trust  upon  his  equitable  title  without  a 
previom  suit  to  declare  the  existence  of  the 
trust  The  cases  of  Batlway  v.  Tlttnlngton, 
84  Tex.  218.  19  S.  W.  472,  81  Am.  St  Bep. 
89,  and  GUmore  v.  Onell,  189  S.  W.  1162, 
cited  by  appellant,  are  not  In  point  ^lose 
cases,  in  determining  questions  of  lindtation, 
merely  ^**'t^*^gu^B^  actions  to  correct  or  can- 
cel a  deed  from  actions  to  recover  land. 

It  Is  further  contended  by  various  assign- 
ments of  error  that  the  Judgment  is  not  sup- 
ported by  the  evidence.  The  court  found  that 
the  execution  deed  described  in  plalntUTs  pe- 
tition was  in  fact  made,  and  thereby  Bobson 
acquired  tbe  legal  titie  to  one-fourth  of  the 
half  Interest  in  tbe  land  thereby  conv^ed, 
but  that  plaintiff  could  not  recover  upon  such 
title,  because  tiie  Judgment  nnder  which  the 
sale  was  made  was  owned,  one-half  by  Kanl- 
bach and  one-half  by  Moore  ft  Duncan,  a  firm 
composed  of  lb  W.  Moore  and  J<Au  T.  Dun> 
can,  and  that  tbe  Hd  made  by  Bobson  evi- 
denced by  said  deed  was  paid  by  crediting 
the  amount  thereof  upon  the  Judgment,  and 
that  neither  Kaulbach,  Moore,  nor  Duncan 
ever  conveyed  to  Bobson  any  Interest  in  the 
Judgment  and  that  Bobson  paid  no  costs; 
that  W.  S.  Bobson  and  John  T.  Duncan  form- 
ed a  partnership  for  the  practice  of  law  at 
the  time  the  firm  of  Moore  &  Duncan  was 
dissolved,  but  that  the  evidence  fails  to  ^ow 
tbat  Bobson  ft  Duncan  succeeded  to  the  as- 
sets or  business  of  Moore  ft  Duncan.  From 
these  findings  tbe  court  concluded  as  a  mat- 
ter of  law  that  L.  W.  Moore's  Interest  in  the 
Judgment  entirely  paid  tor  the  Interest  con- 
veyed to  Bobson,  wberefoxft  a  resulting  tmtt 
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was  created,  and,  ae  defendant  held  under  L. 
W.  Moore,  plaintiff  could  not  recover. 

The  court  infers  that  Robson'B  interest 
must  have  been  purchased  with  Moore's  part 
of  the  Judgment,  doubtless  because  of  the 
fact  that  Duncan  had  one-fourth  conveyed  to 
him;  but  as  Duncan  was  looking  after  this 
matter  for  Moore  &  Duncan,  and  wrote  the 
sheriff's  return  on  the  execution,  as  well  as 
the  sheriff's  deed,  and  at  the  time  he  and 
Bobson  had  dissolved  partnership,  it  occurs 
to  us  that  a  more  reasonable  theory  to  de- 
duce from  the  facts  is  that  Duncan,  as  the 
partner  who  looked  after  the  business  of  the 
dissolved  firm  of  Moore  &  Duncan,  agreed  to 
give  Robson  one-fourth  of  the  Judgment  for 
certain  services  In  the  matter  of  collecting 
the  same,  and  that  D\mcan,  in  taking  the  ti- 
tle to  the  other  one-fourth  in  his  name,  took 
same  in  trust  for  Moore  &  Duncan.  All  the 
facts  indicate  an  agreement  on  the  part  of 
Duncan  to  convey  Robson  one-fourth,  and,  as 
Duncan  bad  a  one-fourth  interest  In  the  Judg- 
ment, it  seems  that  Robson  should  hold  one- 
fourtix,  which  should  be  charged  to  Duncan, 
or  to  the  firm  of  Moore  &  Duncan,  if  the 
facts  warrant  it.  The  deed  could  have  Just  as 
easily  been  made  to  L.  W.  Moore  as  it  could 
to  Robson,  if  the  part  of  the  Judgment  used 
in  paying  for  the  interest  conveyed  to  Rob- 
son In  fact  belonged  to  L.  W.  Moore,  and 
when  that  sale  was  superintended  by  Dun- 
can, who  knew  all  the  facts  and  who  wrote 
the  instrument  and  had  it  executed,  it  will  be 
presumed  to  speak  the  truth,  in  the  absence 
of  a  full  and  satisfactory  showing  to  the 
contrary.  While  the  court  concludes  that 
Duncan  made  no  transfer  to  Robson,  that 
conclusion  Is  in  direct  conflict  with  the  facta 
found  by  the  court  upon  which  it  Is  based, 
and,  being  unable  to  reconcile  the  two,  we 
deem  It  proper  to  discard  the  conclusion  and 
adhere  to  the  facts. 

[A,  S]  The  evidence  Is  far  from  being  clear 
and  certain  to  the  effect  that  L.  W.  Moore's 
interest  tn  the  Judgment  entirely  paid  for  the 
Interest  conveyed  to  Robson,  and  we  think 
that  it  is  not  sufficient  to  ingraft  a  trust  by 
parol  upon  a  deed.  There  is  probably  but 
one  nitness  who  could,  by  bis  testimony, 
throw  light  upon  the  transaction  between 
Duncan  and  Robson,  and  be  failed  to  testify. 
Robson  and  Moore  are  dead.  Kaulbacb  knew 
nothing  of  the  partnership  arrangements  of 
Moore,  Duncan,  and  J^obson.  The  only  sur- 
vivor of  the  two  law  firms  did  not  disclose 
those  arrangements.  A  trust  should  not  be 
Ingrafted  on  a  deed  to  laud,  where  the  trus- 
tee Is  dead,  without  clear  and  satisfactory 
evidence,  and  evidence  should  not  be  satis- 
factory to  any' court  when  the  best  and  moat 
direct  evidence  of  the  existence  or  nonex- 
istence is  withheld  by  the  party  seeking  to 
establish  the  trust.  The  case  should  be  thor- 
oughly investigated,  and  all  known  testimony 
tending  to  throw  light  upon  the  subject  pro- 
duced, scrutinized,  and  given  such  weight  as 


It  may  deserve  It  was  not  tncnmbent  on  ap- 
pellant to  place  the  witness  In  qneBtion  on  the 
stand,  for  she  ml^t  well  have  considered 
Urn  adverse  to  her.  Appellees  should  be 
compelled  to  fully  disclose  all  testimony  l>ear- 
ing  on  the  trust.  Justice  to  the  memory  of 
the  dead,  to  the  Interwts  of  tine  llvixig,  de- 
mands a  toll,  fair,  and  exhanatlTe  Inrei^iga- 
tlon. 

The  jadgment  la  reversed,  and  tbe  cause 
remanded. 

On  Motion  for  Rehearing. 

[fl]  There  Is  no  merit  in  appelleeB*  conten- 
tion ttiat  the  second  notice  of  appeal  is  void. 
The  trial  coort  had  control  of  its  Jndement 
during  the  term,  and  bavlnff  entertained  a 
motion  for  new  trial  after  the  first  notice  of 
appeal  was  given,  and  entered  an  order  over- 
ruling same,  the  notice  of  appeal  then  ^vea 
was  TaUd.  Sass  &  Cohen  t.  Hlrscihfield,  23 
Tex.  Civ.  App.  1,  fid  B.  W.  602. 

[7, 1]  As  the  transctipt  was  filed  daring 
vacation,  the  presomptlon  cannot  be  indulged 
that  the  clerk  filed  It  by  order  of  the  coart : 
but  api)ellee  cannot  excose  his  laches  by  say- 
ing that  he  called  attention  to  the  time  of 
fillip  transcript  as  soon  as  he  conld  after  ap- 
pellant's brt^s  were  filed.  He  does  not  denv 
that  he  received  notice  as  provided  by  mle 
7b  (142  S.  W.  xi)  of  the  flUng  ot  tbe  tran- 
script, yet  for  more  than  sevHi  months  he 
failed  to  file  any  motion  to  rtti^Tnig^t.  We 
therefore  condude  tliat,  U  ««  should  be  in 
error  In  conqratlng  tiie  time  from  tbe  second 
Dottce  of  aiweal,  then  appellee  waived  tbe 
late  filing  of  the  transcript 

We  adhere  to  onr  deefadon  upon  the  merits 
of  the  ease,  and  ovarnile  tbe  motion  tat  re- 
hearing. 


BARNARD  &  MORAN  v.  WILLIAMS.  (So. 
606.) 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
April  25,  1914.  Rehearing  Dented 
May  16,  1914.) 

1.  Vends  (S  17*)— Fbivileqe  to  be  Sued  j5 
County  of  Residence— Waives, 

A  defendant  who  Invokes  the  Jurfsdietioii 
of  the  trial  court  bjr  a  cross-action  thereb? 
waives  his  plea  of  privilege  to  be  sued  io  tif 
county  and  precinct  of  his  reddence. 

(Ed.  Note.— For  other  cases,  see  Venue,  C«iil. 
Dig.  8S  28-31 ;  Dec  Dig.  §  17.»] 

2.  Justices  of  the  Pea-CT  (|  174*>— AppEAt- 
Amenduents  to  Pleadinos. 

A  plaintiff  suing  in  Justice's  coart  may  ob 
appeal  to  the  county  court  amttid  Ids  petitioo 
so  as  to  coDform  to  the  evidence  at  the  trial 

[Ed.  Note.~For  other  eases,  see  Jnsttees  oi 
tbe  Peace,  Cent  Z>ig.  U  665-693;  Dec;  Dig.  | 
174.*] 

3.  Justices  of  the  Peacb  Q  174*)— Actio.^ 

— PUADINOS. 

A  petition.  In  an  action  In  justice's  court, 
which  states  a  cause  of  action  en  a  WTitt«a 
contract  and  io  addition  thereto  a  canse  of  ac- 
tion based  on  a  aubsequent  oral  contract,  is  not 
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nibject  to  «Ecq»tloiit  In  the  countj^  court  on  ap- 
peal, 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  CenL  Dig.  S|  665-698 ;  Dec.  Dig.  S 
174.  •3 

4.  E3V1DBNCE  (S  446*)— PABOt  BVIDmTO*— Ad- 

msaiBiuTT. 

Where  an  action  was  founded  on  a  written 
contract  and  on  a  snbeequent  oral  contract, 
proof  of  the  oral  contract  not  contradicting  the 
written  contnet  was  admiBsiUe. 

[Bid.  Note.— Vor  other  caaes,  wa  Ehridence, 
GentL  Dig.  H 2062-2065;  DecTDig.  R  446.*] 

5.  Appul  and  Ebrob  (I  lOBO*)— HjkBHLiaS 

Ebbob— BsBomous   Adhisbioit   ow  Btx- 

DBNCB. 

Where,  In  an  action  for  pasturing  cattle, 
defendant  reconvened  for  die  conTcrsion  of  cat- 
tle, and  it  was  shown  withoat  objection  that 
two  of  the  cattle  had  died  and  that  others  had 
escaped  throagh  the  fault  of  third  persons,  the 
error.  If  any,  in  admitting  evidence  of  tiie  cus- 
tom of  the  ooontrr  that  parties  taking  cattle  for 
pasturage-  were  not  responsible  for  the  loss 
thereof,,  was  not  prejudicial,  since  plaintiff  was 
only  required  to  exercise  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IMg,  »  1068,  1069,  4153-4167. 
4166;  Dec  Dig.  f  1050.*] 

Appeal  from  Gray  County  Court;  Slier 
Faulkner,  Judge. 

Action  by  J.  E.  Williams  against  Barnard 
&  Moran.  From  a  Judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 

B.  a  Gray,  of  Hlgglns,  for  aivell&nt& 
Otiarles  O.  Ooc^  of  Fampa,  for  appdlee. 

HAUj,  J.  This  Is  an  appeal  from  the 
county  court  of  Gray  county.  The  suit  was 
filed  by  appellee  In  the  justice  court,  upon 
a  written  contract,  whereby*  the  defendants 
agreed  to  pay  plaintiff  $2.80  per  head  for 
keeping  and  pasturing  certain  cattle  for  them 
from  November  1,  1912.  to  April  20,  1913. 
The  contract  also  provided  that  If  the  cattle 
were  delivered  to  plaintiff  before  November 
1,  1912,  defendants  were  to  pay  him  -$3  per 
head ;  that  680  head  of  cattle  were  received 
by  plaintiff  on  October  10,  1912.  Plaintiff 
alleges  that  at  the  time  of  entering  Into 
the  contract  it  was  mutually  understood  that 
the  cattle  were  not  to  be  placed  In  plaintiff's 
pasture  until  October  25th,  and  that  on  Octo- 
ber 10,  1912,  when  said  cattle  were  placed 
in  there,  the  defendants  agreed  to  pay  plain- 
tiff the  reasonable  value  of  the  pasturage 
from  October  10th  to  October  25th.  From  a 
judgment  for  plaldtiff  In  the  sum  of  $100, 
with  interest  from  date,  this  appeal  is  prose- 
cuted. 

[1]  The  first  assignment  of  error  Is  that  the 
coart  erred  In  overruling  defendants'  plea 
of  privilege  to  be  sued  in  the  county  and 
prednct  of  their  residence.  The  record 
shows  that  this  plea  was  filed  In  the  justice 
cotirt  after  motion  to  quash  the  citation  had 
been  sustained.  In  G.  &  M.  By.  Co.  v.  Mor- 
ris &  Crawford,  68  Tex.  49,  3  S.  W.  457, 
the  Supreme  Oourt  held  that  under  R.  S.  of 
Texas  1879,  art  1243,  providing  that  if  the 


citation  or  service  Is  quashed  apon  motion 
of  the  defendant  he  shall  be  deemed  to  have 
entered  his  appearance'  to  the  succeeding 
term  of  the  court,  that  the  defendant  bad 
the  option  In  such  case  to  move  to  set  aside 
the  service  or  to  appeal  from  any  judgment 
rendered,  and  that  it  is  not  an  unconstitu- 
tional act  on  the  part  of  the  Legislature  to 
declare  his  appearance  to  quash  the  service 
shall  be  deemed  a  good  appearance  on  the 
merits  for  the  next  term.  M.,  K.  &  T.  Ky. 
V.  Scoggin,  57  Tex.  Civ.  App.  349,  123  S.  W. 
229.  In  any  event,  the  appellants  waived 
their  plea  of  privilege  and  invoked  the  ju- 
risdiction of  the  trial  court  by  their  cross- 
action  for  conversion.  R&maey  v.  Cook,  151 
S.  W.  346. 

[2-4]  Defendants  filed  a  motion  to  strike 
out  of  plalntUTs  first  amended  orJ«Inal  an- 
swer the  allegation  as  to  tbe  ambignity  of 
the  written  contract,  because  such  allegation 
did  not  appear  in  the  Justice  court  TbiB 
is  certainly  not  a  new  causa  of  action  set 
up  in  the  county  court.  Tbe  (rounds  of 
plaintiff's  action  in  both  courts  are  IdenticaL 
It  is  BBld  in  Woolen  t.  Corley,  67  ^ex.  Glr. 
App.  22»,  121  8.  W.  US8,  that  a  plaintiff 
in  an  action  in  the  justice  court  could  amend 
bia  petition  on  appeal  to  the  county  court 
80  as  to  conform  it  to  the  details  (A  tbe 
evidence  developed  at  tbe  trial  without  vicn 
lating  tbe  rule  against  pleading  a  new  oinse 
of  action  by  amoidment.  Tbe  amended 
pleadti^  in  the  county  court  did  nothing 
more  than  this  and  did  not  constitute  a  new 
cause  of  action.  Fowler  t.  Michael,  81  B.  W. 
321.  PlalntlfCs  action  was  upon  a  written 
contract  and  in  addition  thereto  upon  a 
subsequent  dtal  contract  Proof  of  the  oral 
contract  in  no  way  tended  to  vary  or  con- 
tradict the  terma  of  tbe  written  contract 
and  the  petition  was  not  subject  to  excep- 
tion, nor  did  the  court  err  in  admitting  parol 
evidence  to  sustain  the  allegation. 

Appellant's  third,  fourth,  sixth,  seventh, 
and  eighth  assignments,  raising  this  ques- 
tion, are  overruled.  Strauss  v.  Gross,  2  Tex. 
Civ.  App.  432.  21  S.  W.  305;  Soutbern  Kan- 
sas Ry.  Co.  V.  Burgess,  90  S.  W.  189 ;  Heath- 
erly  v.  Record,  12  Tex.  49. 

[9]  The  fifth  assfgnment  Is  that  the  court 
erred  In  overruling  the  defendant's  objection 
to  the  introduction  of  evidence  showing  the 
custom  of  the  country,  t>ecause  the  same  was 
InsuffldenUy  alleged  by  plaintiff.  The  prop- 
osition announced  by  appellant  is  sound,  but 
upon  the  whole  record  we  tbink  the  error  of 
the  court  was  harmless.  The  defendants  re- 
convened for  the  conversion  of  four  head  of 
cattle,  and  the  evidence  utterly  failed  to,  sus- 
tain the  plea  of  conversion.  It  was  shown, 
without  objection,  that  two  of  the  cattie  had 
died;  that  the  other  two  escaped  through  the 
fault  of  third  parties.  This  testimony,  not 
being  objected  to  and  being  In  explanation 
of  the  apparent  default  on  the  part  of  ap- 


•PUr  ethir  omm  sm  bmm  toplo  and  ssetlon  NUMBBR  lit  Dec.  Dig.  A  Am.  Dig-  Key-No.  SertM  ft  Rep'r  lode- 


Digitized  by 


Google 


912 


166  SOXTTHWBSn&aN  RBPORTBR 


(Tex 


pellant,  In  onr  opinion  renders  harmlen  the 
testlnumr  admitted  and  objected  to,  to  tiie 
effect  ttiat,  according  to  tlie  custom  ctf  Uie 
country,  parties  taking  cattle  for  pasturage 
were  not  responsible  for  tlie  loss  fliereof. 

The  ninth  assignment  raises  practleallr 
the  same  qaeatlon  and  is  also  overmled. 

The  tenth  assignment  of  error  has  been 
disposed  of  by  what  we  have  said  in  dls- 
podng  of  the  third  assignmait 

The  twelfth  assignment  complains  of  flie 
finding  of  the  court  to  the  effect  Oiat  the 
plaintiff  was  required  to  use  only  ordinary 
care  and,  having  used  such  care,  vsa  not 
liable  for  the  loss  of  the  cattle,  because  there 
were  no  allegations  In  plalntUTa  pleadings 
to  the  effect  that  plaintiff  had  used  sadi 
care.  The  evidence  upon  Qds  p(^nt  was  ad- 
mitted without  ohjecti<m  and  is  not  even 
challenged  in  this  court 

Binding  no  rererslbl©  error  In  the  record, 
tha  Judgment  Is  affirmed. 

Appellant's  motions  to  strike  ont  appel- 
lee's brl^  and  transcript  are  overruled. 


W,  D.  CHiBVBLAND  ft  SONS  w.  HOUSTON 
SPOBTINO  GOODS  STORE. 
(No.  D266.) 

(Court  of  Civil  Appeali  of  Texas.  San  Antonio. 
April  22,  1914.    Bebearlng  Denied 
May  20.  1914.) 

Pbinoipazi  awd  Agent  (S  137*) — Powebs  of 
Aoani^EsTOPPEL  TO  Dent  Authobitt. 
n&intiff  waa  not  estopped  to  deny  that  its 

Xnt,  a  traveling  saleaman,  had  authority  to 
iw  defendants  a  discount  on  goods  sold  to 
them  when  defendant  knew  nouiing  of  the 
agent's  authority  and  did  not  attempt  to  ascer- 
tain anything  about  It  and  was  in  no  way  mis- 
led by  any  act  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  S|  492-494;  Dec.  Dig.  | 
037.*] 

Appeal  from  Washington  County  Conrt; 
W.  R.  Ewlng,  Judge. 

Action  by  W.  D.  Cleveland  &  Sons  against 
the  Bonston  Sporting  Goods  Store.  From  a 
Judgment  for  plalntitT  less  an  amount  of 
$178.66  claimed  by  defendant,  plaintiff  ap- 
peala.   Beversed  and  rendered. 

Mathis,  Teague  A  Embrey,  of  Brenham, 
and  Hunt  Myer  ft  Teagle,  of  Houston,  for 
appellant  L.  M.  WilUamson,  of  Hooston,  for 
appellee. 

FLT,  C.  J.  Appellant  sued  F.  W.  Martin, 
doing  business  as  the  Houston  Sporting 
Goods  Stor^  to  recover  the  sum  of  9411.61, 
alleged  to  be  due  on  an  account  for  certain 
ammunition  sold  to  appellee  by  appellants. 
Appellee  sought  to  avoid  payment  of  a  por- 
tion of  the  account  by  a  plea  that  the  ag«it 
who  sold  the  goods  to  ai^>eUee  agreed  to  al- 
low a  discount  of  2%  per  cent  on  all  pur- 
chases made  of  appellants,  that  he  had 
bought  $7,146.46  worth  of  goods,  and  that  <m 
that  sum  appellee  was  entitled  to  a  discount 


of  9178.661  ^Elw  caoK  ma  tiled  by  the  court 
and  Jndgmait  was  rendered  in  favcn-  of  ap- 
pellants for  the  amount  sued  for,  less  the 
sum  of  91'ra.66  claimed  appdlee. 

The  evidence  showed  that  appellee,  bought 
the  goods  from  app^lants,  and  ttiat  the  sales 
were  made  through  EM  Uodi,  an  agefnt  of  ap- 
pellants. Gardiner,  his  wife,  and  another 
witness  swore  that  Mocb  agreed  to  allow  ajh 
pellee  a  discount  on  all  ammunition  sold  by 
appelUmts  to  apptfllee.  Moch  Oanied  that  he 
did  BO  and  testified  that  he  had  no  authority 
to  allow  sudi  a  dlaoonnt  on  ammudtlon. 
^nmt  be  had  no  audi  authority  waa  teaUfled 
to  also  by  A.  8.  Cleveland,  who  stated  that 
Moch  had  authority  to  arrange  tor  dlsooante 
on  all  goods  except  ammnnltlMi  and  a  fev 
other  articles,  the  price  for  those  being  fixed 
by  the  piannfaetnrers  and  oonld  not  be  sold 
at  a  discount  by  aKfellants.  A^iellee*  nor 
Gardiner,  bad  no  knowledge  of  any  authority 
being  given  lIoiA  to  grant  dlaooonta  on  any 

gOOdSL 

The  uncontroverted  evidence  showed  that 
Mocb  had  no  authority  to  promise  a  discount 
on  the  amount  fbr  i^ch  the  ammunition  was 
sold,  and  appellee  had  no  knowledge  of  facts 
connected  with  the  authority  of  Moch  that 
would  lead  him  to  believe  tiiat  Moch  had 
sodi  authority.  Hie  act  being  unauthorized. 
anpflUantB  would  not  be-boond  by  bla  prom- 
lae,  because  there  was  no  act  of  apprilanta 
proved  that  induced  appellee  to  believe  that 
Modi  had  aAy  soch  authority,  and  it  Is  wrt 
pretended  that  appeUanta  ratifled  the  ecu- 
tract  made  by  MbdL  Ajqpellee  never  at  any 
time  daimed  the  discount  although  he  made 
numerous  payments  on  anununitl«i  bonght 
at  different  tlmea  dorlng  a  year's  time,  un- 
til paymmt  of  the  balance  waa  son^t  to  be 
enforced.  73ie  doctrine  of  apparent  .authori- 
ty to  act  as  an  agoit  la  founded  <m  tiie  law 
of  eatt^ipel,  but  in  every  case  In  order  to  cre- 
ate estoppel  the  authority  to  act  must  be 
based  upon  facts.  No  man  can  pto1&  by  e»- 
tc^ipel  unlea  he  haa  been  led  to  act  by  rea- 
acHL  of  the  conduct  or  words  of  another,  Tht 
drcnmstancea,  known  to  the  third  person, 
must  be  audi  as  to  Clothe  the  agent  with  ap- 
paroat  authority.  The  doctrine  in  idatton  to 
agency  by  eston>el  does  not  apply  unlesa  the 
pmrson  dealing  with  the  pretraded  agent  aad 
Invoking  the  doctrine  relied  upon  and  ns 
misled  by  his  luvarent  authority,  or,  in  other 
words,  unless  he  was  misled  by  the  reine- 
sentatUm  or  conduct  of  the  alleged  pilndpaL 
He  must  have  been  actually  misled  and  In- 
duced to  act  to  his  prejudice  by  reason  of  the 
principal's  conduct;  he  having  <m  his  part  ex- 
ercised due  dillgoice  to  ascotaln  the  tmOL 
Clark  ft  Skyles,  Agency,  p.  149. 

The  evidence  fails  to  show  that  appellee 
or  bla  agents  knew  <rt  the  course  of  condoct 
of  ai^»dlants  towards  ttiair  agent  or  that 
any  inquiry  whatever  was  made  as  to  the 
agent's  autfaori^.  Appellee  could  not  have 
been  misled  as  to  the  authority  of  the  agent 
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because  he  taMw  nothing  about  it,  and  did 
not  attempt  to  ascertain  anything  about  bis 
authority.  U  Uoch  had  anthority  to  allow 
dlsconntB  on  goods  sold  by  blm  for  his  prln- 
dpalsk  aroollee  did  not  know  It  Ajwellants 
had  nerar  acted  In  any  nuumer  so  as  to  lead 
appellee  to  beliflve  that  Moch  was  aattiorlzed 
to  contract  for  dlscoutls  on  ammnnltkNO.  He 
had  never  had  any  ^^iinga  before  with  ap- 
pellants or  their  agent  and  bad  no  reason  to 
Infer  that  the  agent  had  the  authority  claim- 
ed by  him.  Appellee  relied  altogether  up- 
on the  representatlims  of  Moch,  and  he  made 
no  effort  to  ascertain  the  scope  of  bis  author- 
ity. Appellants  were  not  estopped  to  deny 
the  auUiorlty  of  Moch.  McGoldrick  t.  Wll- 
Uts,  02  N.  T.  612.  Appellee  neither  pleaded 
nor  proved  facts  raising  an  estoppel. 

The  Judgment  Is  reversed,  and  Judgment 
here  rendered  that  apiwllants  recover  of  ap- 
pellee the  sum  of  ¥411.61  with  6  per  cent  In- 
terest thereon  from  January  1,  1918,  and  all 
costs  In  this  behalf  expended. 


ROSS  et  ol.  T.  BLUNT  et  al.    (No.  6601.) 

(Coart  of  Otvil  Appeals  of  Texas.  Galveston. 
April  6,  1914.    Rehearing  Denied 
May  7,  1914.) 

1.  Appeal  and  Bbbob  (|  724*)— AsBiONiiBnTa 

OF  EBBOB— SUFnCIENGT. 

Assignments  of  error  that  the  verdict  of 
the  jury  is  QDsapported  by  the  evidence,  that 
it  is  coQtrar;  to  law,  and  that  the  court  erred 
in  iDstrucUng  a  verdict  in  favor  of  defendants, 
are  too  general  for  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2997-£W01,  SoSB;  Dec. 
Dig.  S  724.-] 

2.  SPECinO  PBBrOBHANCB  (§  85*)— BlSHT  TO 

— CONTBACTS 

Where  the  husband  of  the  owner  of  the 
legal  title  of  land  contracted  for  its  sale,  the 
parchaaer  ]g  not  entitled  to  specific  performance 
onlesa  he  shows  that  the  owner's  husband  was 
acting  as  her  agent,  or  that  she  Itnew  he  was 
so  acting  and  ratified  the  contract 

[EM.  Note.— For  other  cases,  see  Specific  Per- 
fonnaDce,  Cent.  Dig.  if  102-106;  Dee.  Dig.  f 
36.*] 

8.  Spbcifio  Pebfobuancb  (1 121*)— AcnoWB— 

EVIDXNCE. 

In  a  suit  for  specific  performance  of  a 
coDtract  for  the  sale  of  land,  made  between 
plaintlfTg  guardian  and  the  husband  of  the  own- 
er of  the  legal  title,  evidence  held  insufficient 
to  show  that  the  vrife  was  a  party  to  the  con- 
tract, or  that  she  aaaested  to  or  ratified  her 
husband's  act. 

[Ed.  Note.— For  other  caaes.  see  Specific  Per- 
fora^ce,  Gent  Dig.  H  8S7-395 ;  Dec.  Dig.  { 

4.  Sfecifio  Pkbfobhanob  (S  97*)— Right  to 
— Temdbb. 

Purchasers  are  not  entitled  to  specific  per- 
fDTmanoe  of  a  contract  for  the  sale  oi  land,  un- 
km  they  have  tendered  performance. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
CraiUM^  Cent  Dig.  H  286-288;  Dec  Dig.  | 
97.*1 

Appeal  from  District  Court,  San  Jacinto 
Oounty,  L.  B.  Hlghtower,  Judge. 
Action  by  Turner  Roes  and  others  against 


B.  B.  Blunt  ai^  others.  From  m  Judgment 
for  defendants,  plaintiffs  appeaL  Affirmed. 

WUllam  McMurrey,  of  Cold  Springs,  and 
A.  T.  McKinney,  of  HuntsviHe,  for  appel- 
lants. G.  I.  Tumley,  of  Houston,  and  Camp- 
bell &  Campbell,  of  livlngston,  tor  appel- 
lees. 

McMEANS,  J.  This  is  an  action  of  tres- 
pass to  try  tltl^  brought  by  Turner  Boss  and 
Lucy  McMurrey,  Joined  by  her  husband,  B.  J. 
McMurrey,  against  R.  B.  Blunt  and  his  wife, 
S.  A.  Blunt  to  recover  a  tract  of  126  acres  of 
land  described  in  their  petition.  Mrs.  Blunt 
having  died  pending  the  trial,  her  heirs,  John 
Harrell,  Sr.,  Peyton  Harrell.  Charles  Harrell, 
Wash  Harris,  and  Will  Harris,  were  made 
parties  defendant  The  plaintiffs,  in  addition 
to  the  ordinary  auctions  In  actions  of  tres- 
pass to  try  title,  farther  alleged  in  their  pe- 
tition that  In  July,  1892,  one  A.  W.  Harrell 
was  appointed  guardian  of  the  estates  of  the 
said  Boss  and  Lucy  McMurr^,  the  said  jdaln- 
tlfls  then  being  minors,  by  the  probate  court 
of  San  Jacinto  county,  Tex.,  and  that  he 
Qualified  as  such;  that  said  idalntiffs  were 
the  owners  of  an  ratate  consisting  of  real 
and  personal  pn^rty  in  tiie  state  of  Vir- 
ginia; that  It  was  decided  that  it  would  be 
to  the  advant^^  of  said  plaintiffs  to  sell  s^d 
property  in  Virginia  and  InTest  tbe  - proceeds 
of  such  sale  In  real  estate  in  Texas:  that  In 
pursuance  of  this  plan  one  G.  D.  Gray  was 
appointed  guardian  of  said  plaintiffs  by  the 
chancery  court  of  Culpepper  county,  Va.,  In 
1897,  and  tbe  said  property  of  said  plaintiffs 
was,  by  the  order  of  said  court  sold  and  tbe 
proceeds  remitted  to  the  said  A.  W.  Harrell, 
the  Texas  guardian  of  said  plaintlffa  Plain- 
tiffs further  averred  that  in  February,  1888, 
the  said  B.  B.  Blunt  acting  for  hlmseU  and 
as  tbe  agent  of  the  said  Bfrs.  S.  A.  Blunt  en- 
tered Into  a  contract  in  writing  with  tbe  said 
A.  W.  Harrell,  as  guardian  ot  said  plaintiffs, 
for  the  sale  of  the  tract  of  land  described  in 
their  petition  to  tbe  said  Harrell,  for.  tbe  use 
and  benefit  of  said  plaintiffs,  in  consideraUon 
of  the  sum  of  9820.  Five  hundred  dollars 
was  to  be  paid  in  caidi  upon  the  execution 
and  delivery  to  the  said  Harrell  by  the  said 
Blunt  and  wife  of  a  deed  of  conveyance  of 
said  land  for  the  use  and  benefit  of  said 
plaintiffs,  the  balance  to  be  paid  in  one  and 
two  years,  in  payments  of  $160  each,  for 
which  tbe  said  Harrell  was  to  execute  his 
promissory  notes,  to  bear  interest  from  date 
at  the  rate  of  8  per  cent  per  annum,  in  which 
a  lien  for  the  unpaid  purchase  money  was 
to  be  retained ;  that  the  said  Harrell  was  to 
take  possesion  ot  said  land,  but  that  tbe 
rents  for  the  year  1888  were  to  go  to  the 
said  Blunt  and  wife,  which  said  contract  has 
been  lost  PlalntUCs  farther  avored  that  in 
pursuance  of  said  contract  the  said  Blunt 
and  wlf6  delivered  posaeralon  of  said  tract  to 
the  said  Harrell,  for  the  use  and  ben^  of 
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■aid  plalntUfB,  wbo  remained  In  Its  poasea- 
Blon  until  bis  deatb  In  1908,  during  wbieh 
period  the  said  Harrell  erected  permanent 
and  raluabte  ImproTements  thereon  of  the 
valoe  of  flJBOO,  for  which,  purpose  be  expend- 
ed that,  amount  of  the  fnnds  of  said  plaln- 
tiifs.  Plaintiffs  further  averred  that  In  com- 
pliance vlth  the  terms  of  said  contract  Bar^ 
rell  paid  to  the  said  Blnnt  and'  wife,  of  the 
fnnds  of  said  plaintiffs,  the  following  sums: 
February  19, 1898,  flSO;  April  28, 1898,  $200; 
January  2,  1899,  9150;  January  2.  1900,  $30; 
April  2S,  1903,  $50— -In  Which  payments  the 
said  Mrs.  S.  A.  Blunt  aeanlesced,  and  recdv- 
ed  the  same  for  her  own  use;  and  in  April, 
1003,  the  said  Turner  Robs  and  Lucy  HcHur- 
rey,  having  attained  their  legal  majority,  rat- 
ified the  acts  and  doi^  In  that  behalf  by 
their  guardian,  A.  W.  Harrell,  and  the  said 
Harrell  and  the  plaintiffs  entered  into  an 
agreement  in  writing  between  themselveB  and 
the  said  Blunt  and  wife  whereby  they  agreed 
to  complete  said  sale,  and  whereby  Ihey  be- 
came liable  to  pay  to  the  said  Blunt  and  wife 
the  balance  then  due  on  said  contract,  the 
consideration  thereof  beli^  that  the  said 
Blnnt  and  wife  should  make  to  the  said  Har- 

•  rell,  for  the  use  and  benefit  of  the  said  Boas 
and  Lucy  McHnrrey,  a  deed  to  said  premises; 
that  in  April,  1903,  the  said  Blunt  and  wife 
executed  a  deed  conre^ng  said  premises  to 
the  said  Harrell  for  the  use  and  benefit  of 
the  said  Bobs  and  Lui^  McHnrrey,  duly  ats 
knowledged  by  said  grantors,  and  deposited 
the  same  with  one  C  B.  Tumley,  to  be  deliv- 
ered to  the  said  Harrell  upon  his  compliance 
with  the  terms  of  said  cmtnct  and  agree- 
ment FlalntlffB  further  averred  that  In  Sep- 
tember, 1003,  the  said  Harrell  departed  this 
life;  that  plaintiffs  sought  a  completion  of 
said  contract,  and  tendered  to  the  said  Blnnt 
and  wife  the  balance  of  the  purchase  money 
due  on  said  contract;  that  the  said  Blunt 
and  wife,  with  intent  to  deceive  these  plain- 
tiffs,  represented  to  them  that,  inasmuch  aa 

'  the  said  Hajrell  was  dead,  it  was  proper  for 
them  to  make  a  deed  directly  to  the  said 
Boss  and  Lucy  McMurrey,  and  persuaded 
these  plalntllfe  to  permit  the  said  Blunt  to 
withdraw  the  said  deed  from  the  poasesdon 
of  the  said  Tumley,  with  the  promise  that 
the  grantors  therein  would  execute  a  deed 
conveying  said  premises  directly  to  the  said 
Boss  and  Lucy  HcAfurrey,  to  which  pnq;K>si- 
tlon  the  said  platntiffs  agreed;  that  when 
the  Bald  Blunt  and  wife  obtained  possession 
of  said  deed  from  the  said  Turnley  tfa^  foi^ 
dbly  took  possession  of  said  tract  of  land, 
and  ejected  plaintlflB,  and  refused  to  exe- 
cute said  deed  according  to  their  promise, 
and  still  refuse  so  to  do,  and  have  converted 
to  thd.r  own  use  the  r«ite  on  aaid  land  since 
January  1,  1904,  of  the  value  of  $400  per  an- 
num. They  prayed  that  if  It  should  be  held 
by  the  court  that  plaintlflB  are  not  entitled  to 
recover  bj  reason  of  their  action  of  trespass 
to  try  title,  then  for  Judgment  for  the  spe- 
dflo  performance  of  said  contract,  for  the 


rents  and  profits  so  converted  as  aforesaid, 
for  oofltB  of  Buit,  and  general  rdief,  and  ten> 
dered  Into  court  whatever  balance  should  be 
found  to  be  due  on  said  contract  ^tb  inter- 
est thereon.  Defttidants  answered  by  g«i- 
eral  denial  and  a  plea  of  not  guUty,  and  by 
special  pleas  of  the  statutes  of  limitations  of 
two,  three,  four,  five,  and  ten  years. 

[1]  ^The  ease  was  tried  before  a  JniTf  uid 
after  the  introductkm  evidence  bad  beoi 
concluded  the  court,  upon  motUm  of  defend- 
ants, instructed  the  jury  to  return  a  verdict 
in  their  favor,  which  was  done,  and  fbeteop- 
on  judgment  was  accordingly  entered  in  fa- 
vor of  the  d^eudants  and  against  the  plain- 
tiffs for  the  land  In  controversy,  from  which 
Judgment  the  plaintiffs  have  appealed,  and 
seek  to  have  the  Judgment  reversed  upon  the 
following  three  asslgnmeute  of  error:  (1) 
"The  verdict  of  the  jury  Is  unsupported  by 
the  evidence  adduced  on  the  trial  and  Is  con- 
trary thereto."  (2)  "The  verdict  of  the  jury 
is  contrary  to  law."  (3)  "The  court  erred  in 
Instructing  a  verdict  in  favor  of  defendants." 
Under  decisions  too  numerous  to  dte,  these 
assignmente  are  too  general  to  require  oar 
consideration;  but,  even  U  they  were  con- 
sidered they  are  without  merit.  Cor  the  rea- 
sons hereinafter  stated. 

[2]  It  was  admitted  on  the  trial  that  there 
was  a  perfect  chain  of  title  to  the  land  in 
controversy  from  the  sovereignty  of  the  soil 
to  Mrs.  S.  A.  Blunt  It  was  also  admitted 
that  Mrs.  MoUie  L.  Harrell  (then  Boss)  was 
the  guardian  of  the  persons  and  estates  of 
plaintiffs,  TuruCT  Boss  and  Mrs.  Lucy  Uc- 
Murrey.  Afterwards  Mrs.  Bobs  married  A. 
W.  Harrell,  and  the  latter  was  then  appoint- 
ed guardian  pro  forma  with  his  wife.  The 
plaintiffs  Turner  Boss  and  Mrs.  Lucy  Mc- 
Murrey  were  the  owners  of  an  estete  In  Cul- 
pepper county,  Vs.,  consisting  principally  of 
two  tracts  of  land  in  said  county,  and  their 
guardian,  Mrs.  M.  L.  Boss,  in  1886,  made  ap- 
plication to  the  circuit  court  of  said  county 
for  the  sale  of  the  lands  belonging  to  her 
wards  and  minor  children,  for  the  pui^se 
of  investli^  the  proceeds  of  sndi  sales  in 
Texas  lands.  An  order  was  made  by  the 
court  aa  prayed  tor,  and  one  O,  D.  Oray  was 
appointed  commlaaioner  to  make  such  sales 
and  as  guardian  of  said  plaintlfls  in  the  state 
of  Virginia,  and  the  analler  of  said  tracts 
was  sold  for  $160,  wbidi  sale  was  oonflrmed 
by  the  court  Mrs.  M.  U  Boaa  having  inter- 
married with  A.  W.  Harrell,  he  became  a 
party  to  said  proceeding,  and  as  guardian  for 
said  minors,  on  December  28,  1896,  made  a 
contract  with  one  J.  P.  Mahwiey  for  the  sale 
of  the  larger  tract  for  $3,000,  payable  in  six 
annual  paymente  of  $600  eadi,  beginning 
Nov^ber  1, 1897,  with  interest  firom'date  ct 
said  contract  which  sale  was  confirmed  by 
the  court  Harrell  having  made  application 
to  the  circuit  court  for  an  order  directing 
that  the  proceeds  of  said  sales  be  paid  over 
to  him  aa  guardian  of  said  plaintlflB,  as  well 
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as  all  money  In  the  hands  of  said  Gray,  an 
order  was  made  by  the  court  as  prayed  for, 
and  the  said  Gray  filed  his  report,  showing 
remittances  to  Harrell  of  Bums  of  money  ag- 
gregating ¥1,325,  which  report  was  approved 
by  the  court  On  February  15,  1898,  the  de- 
fendant R.  S.  Blunt,  without  being  Joined  by 
his  wife,  Mrs.  S.  A.  Blnnt,  In  whom  was  the 
legal  title,  made  a  contract  with  A.  W.  Har- 
rell, the  guardian,  in  behalf  of  his  wards,  for 
the  sale  of  the  land  In  controversy  for  the 
sum  of  $820;  $500  to  be  paid  In  cash,  and 
the  balance  to  be  evidenced  by  notes  and  se- 
cured by  a  vendor's  lien  on  the  land,  with  in- 
terest from  the  date  of  8al&  The  record 
does  not  disclose  whether  this  contract  was 
oral  or  in  writing;  but  this  Is  immaterial.  In 
the  view  we  take  of  the  case.  Afterwards 
Harrell  at  various  dates  from  February  19, 
1898,  to  January  8,  1903,  paid  R.  E.  Blnnt 
various  sums  of  money,  aggregating  $530. 
Harrell  at  the  time  of  the  contract  went  in- 
to iiossession  of  the  land,  and  remained  in 
possession  untU  his  death  in  1903.  There 
was  much  additional  testimony  adduced  tend- 
ing to  prove  the  execution  of  the  contract  of 
sale  by  R.  B.  Blunt  to  the  idalntUIs. 

We  think  plaintiffs  failed  to  make  out 
their  case,  because  they  wholly  failed  to 
show  that  the  contract  made  by  R.  E.  Blnnt 
was  Joined  in  by  bis  wife,  lira.  S,  A.  Blunt, 
the  owner  oC  the  legal  title,  or  that  In  making 
said  contract  B.  B.  Blunt  was  acting  for  ber 
or  at  her  instance,  or  that  She  knew  be  was 
so  acting.  We  will  not  discuss  here  the  ques- 
tion of  whether  Hra.  Blnnt;  a  married  wo- 
man, could  have  been  bound  by  her  executory 
contract  of  sale,  bad  It  been  shown  she  bad 
made  sndi;  fw  In  the  absenoe  of  any  proof 
that  she  had  made  or  authorized  the  """"g 
of  such  a  contract,  nudi  question  does  not 
arise.  But  ttw  sole  contention  of  anpeUant 
arises  upon  the  maldiu  :  <KC  tbe  contract  by  the 
husband,  who  had  no  title,  and  his  subse- 
quent acts  In  relation  thereto;  it  not  being 
shown  that  he  was  acting  in  behalf  of  bis 
Trite  as  ber  asoit,  or  at  her  Instance,  In  any 
manner  to  Mnd  ber.  'SSte  contract,  It  it  was 
In  writing,  was  not  Introdnoed  In  erldenoe  or 
Its  absence  accoonted  for,  or  Its  oostaits 
proved.  While  appellants'  contention  Is  that 
Harrell  in  contracting  to  purchase  tbe  land 
was  bnyiiv  It  for  bis  wards,  tbe  q^pellants, 
the  evidence  falls  to  show  that  he  used  the 
money  belonging  to  them  In  making  the  pay- 
ments to  B.  B.  Blont,  and  failed  to  show  that 
be  bad  used  their  funds  in  making  Improve- 
moita  on  the  land,  U  any  were  made. 

[8]  It  appous  from  a  letter  written  by  B. 
B.  Blunt  to  plaintiff  B.  I.  BCcUorrey,  Decem- 
ber 7,  1908,  that  tbe  contract  of  sale  made 
1^  him  vltb  Harrell  was  for  tbe  benefit  of  the 
latter'B  wards,  the  plaintiffs.  Italsoappean, 
from  a  letter  wrlttw  by  said  Blnnt,  on  Oc* 
tober  9,  1908,  to  plaintiff  Lucy  McUnm^, 
that  a  deed  to  tbe  tract  sold  to  said  Harrell 


was  in  the  possession  of  Judge  Geo.  I.  Turn' 
ley,  Blnnt's  attorney,  which  he  had  h^d 
since  the  previous  April  with  instructions  to 
deliver  the  same  to  said  Harrell  upon'  tbe 
compliance  by  the  latter  with  the  contract  of 
sale.  This  letter  continues  as  follows :  "Since 
tbe  death  of  our  brother  [meaning  A.  W. 
Harrell]  I  think  it  necessary  to  make  a  new 
deed  to  yon  and  your  brother,  and  have  writ- 
ten Mr,  Tumley  to  comply  with  your  request. 
You  can  confer  with  Mr.  Tumley,  and  get 
him  to  make  out  all  necessary  papers  and 
forward  to  me  for  our  signatures,  and  the 
same  will  have  my  prompt  attenuon."  On 
November  21,  1903,  said  Blunt  wrote  to  Mrs. 
MoUle  E.  Harrell  as  follows :  "Inasmuch  as 
we  stlU  hold  the  land  I  sold  him  [A.  W.  Har- 
rell], we  will  not,  for  the  present,  at  least, 
sign  deed  sent  us  by  Lucy  and  Turner  [the 
plaintiffs],  and  will  claim  the  amount  of  mon- 
ey he  paid  on  the  place  as  rent  for  the  five 
years  he  held  IL  •  *  •  I  have  Instructed 
Mr.  Tumley  to.  take  possession  of  our  place . 
on  January  1,  1904  (or  earlier,  If  necessary), 
and  act  as  my  agent  In  disposing  of  It" 

[4]  niere  is  nothing  In  tlie  letters  to  prove, 
and  the  testimony  does  not  otherwise  raise 
the  issue,  that  Mrs.  S.  A.  Blunt  was  a  party 
to  the  contract  of  sale,  or  that  she  had  sign- 
ed the  deed  left  by  ber  husband  vrith  Mr. 
Tumley,  or  even  that  she  authorized,  assent- 
ed to,  or  acquiesced  In  the  acts  of  her  hus- 
band in  relation  thereto.  And  even  If  the 
testimony  bad  so  shown,  there  was  no  evi- 
dence that  the  guardian,  Harrell,  or  the  plain- 
tiffs, at  any  time  tendered  performance  of 
the  contract  of  sale,  or  In  any  other  manner 
placed  themselves  in  a  position  to  demand 
specific  performance.  Appellants,  having 
failed  to  prove  the  execution  of  a  contract 
of  sale  to  them  through  their  guardian  by 
Mrs.  Blunt,  the  owner  of  the  title,  or  any 
fact  that  would  bind  her  to  make  the  convey- 
ance, were  not  entitled  to  a  Judgment,  and 
the  court,  In  the  circumstances,  correctly  In- 
structed a  verdict  against  them.  The  Judg- 
ment, of  tbe  court  b^w  Is  affirmed. 

Affirmed. 


PERKINS  T.  PEBKINS.    (No.  666a) 

(Court  of  Oivil  Appeals  <a  Texas.  Galveston. 
April  7,  1014.   Reb«aring  Denied 
April  SO;  1914.) 

1.  Advebsb    PossEssroN    (I  62*)— HoaiTLS 

Possesion— HouESTEAD  Riobt. 
Wiiere  the  widow  had  a  right  of  homestead, 
her  possession  was  not  adverse  to  the  brother 
and  only  heir  of  decedent,  who  liad  no  right  of 
posBMsion  and  could  not  have  recovered  poe- 
sessioD,  and  her  claim  of  ownership  of  tbe 
whole  of  the  property  did  not  aflect  her  right 
to  its  use  and  occupancy  as  a  homestead ;  and 
hence  ttie  brother  was  not  required  to  sue  witb- 
iu  ten  years  after  Imowledge  of  defendant's 
claim  to  prevent  it  from  ripening  into  a  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  »  824-£^,  829-332;  Dec 
Dig.  I  62.»3 
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2.  Bastabds  (S  104*)  — Pbopebtt  — iNHMir- 
•  ANCE. 

Under  the  express  provisions  of  Rev,  St. 
1011,  art  2473,  children  of  the  same  mother 
inherit  from  each  other  without  regard  to 
whether  their  parenfas  wore  legally  married. 

[Ed.  Note.— For  other  cases,  see  Baatardu, 
Ooit  Dir.  H  261.  257-262;  Dec.  Dig.  |  104.*] 

3.  PaBTITIQN    (I  46*)— PASnBS— XNTEBB8T. 

In  partition  b?  the  brother  and  only  heir 
of  deceased  agaihst  his  widow  claiming  a  right 
of  homestead,  parties  having  no  interest  in  the 
property  sboold  not  have  been  made  parties  to 
the  Boit 

[Bd.  Note.— For  other  cases,  see  PartlUon. 
Gent  Dig.  |  114 ;  Dec.  Dig.  8  46.*] 

4.  PABTTTIOtr  (S^  85*)— iBSnES— IMPBOVBMENT& 

Where  plaintiff  in  partition  had  no  right 
to  recover  possession  of  bis  one-half  interest 
and  hence  no  right  to  partititHi,  the  isBue  of  de- 
fendant'a  ImproTemenhi  in  good  faith  oould  not 
be  determine  in  a  salt. 

[Ed.  Note.— For  other  cases,  see  Partition. 
Cent.  Dig.  ||  236-246;  Dec.  Dig.  |  85.*] 

6.  JuDOHENT  (S  712*)— FAB^ma  Conolttde)>— 

Pebsoks  Not  Pabties. 

Even- If  the  probate  court  had  jurisdiction 
of  the  question  of  title  to  land  and  such  tide 
had  been  put  in  issue  by  pleadings  thereunder, 
its  judgment  that  the  fee-simple  title  therein 
vested  in  deceased's  widow  would  not  be  bind- 
ing on  a  surviving  brother  and  heir  who  was 
not  a  party  to  that  suit. 

[Ed.  Note.^For  other  casea,  see  Judgment, 
Gent.  Die  S  1233;  Dec.  DuT^  712.*] 

6.  Pabtition  (S  74*)-^Foeii  or  JnoaiCKK^- 
ExcEPTiON  OF  Homestead  Bight. 

Though  plaintiff  in  partition  failed  to  es- 
tablish the  d^endant's  abandonment  of  ber 
homestead  right,  and  hence  was  not  entitled  to 
partition,  it  was  proper  for  the  court  to  de- 
termine the  Issue  of  defeDdant^s  asserted  title 
to  all  the  property,  so  that  a  judgment  decree- 
ing title  to  each  of  the  parties,  but  denying 
plaintUFfl  rldit  to  partition  bo  long  as  de- 
fendant might  occupy  It  a  homestead,  was 
proper. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  I  209;  Dec.  Dig,  S  74.*] 

7.  HOUESTEAD  (J  146*)— ABAnDOmfENiv-Or- 
RB  TO  SbLX. 

A  widow's  offer  to  aell  the  property  was 
not  an  abandonment  of  her  homestead  rights 

therein. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  H  268,  277,  280,  286 ;  Dec  Dig.  i 
146.*] 

8.  H0HE8TEAD    (|  140*)— ABANDONMENT— Rs- 
MOVAZh 

The  fact  that  a  widow  was  not  living  on 
the  property  was  not  an  abandonment  of  ber 
•     homestead  right»,  where  she  had  not  acquired 

another  home. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  SS  268,  277,  280,  285;  Dec  Dig.  | 
145.*] 

Appeal  from  District  Court,  Galveston 
County ;  RobL  Q.  Street,  Judge. 

Partition  by  Alexander  Perkins  against 
Laura  B.  Perkins.  Judgment  for  plaintiff, 
subject  to  defendant's  homestead,  and  de- 
fendant appeals.  AfBrmed. 

James  B.  &  Charles  J.  Stnbbs,  of  Galveaton, 
for  appellant.  Stewarts.  J.  B.  Qoald,  and 
Edward  F.  Harris,  all  of  Galveston,  and  Har- 
ris &  Harris,  of  Houston,  for  appellee. 


PLKASANTS,  C.  J.   ThU  Is  a  salt  for  par- 
tition <a  lot  No.  10  In  the  southwest  Mock  of 
outlot  No.  118  In  the  dty  of  Oalv-esttm.  ' 
brought  by  the  appellee  against  the  appel-  ! 
lant   The  {Mtition  alleges  that  plaintiff  is 
the  owner  of  an  undivided  one-half  of  said 
lot  and  that  the  defendant  owns  the  remain- 
ing one-half.   The  prayer  of  the  petition  is 
for  judgment  establishing  plalntltrs  title  and  ' 
fw  partition  of  the  lot,  or  Its  sale  and  parti-  ' 
tion  of  the  proceeds  of  such  sale,  equally  be-  | 
tween  plaintiff  and  defendant    In  addition  j 
to  a  general  denial  and  plea  of  not  sullty. 
defendant  pleaded  limitation  of  three,  Ave,  I 
and  ten  years,  and  Improvements  In  good 
faith  made.   She  also  pleaded  that  the  lot 
had  been  set  aside  to  her  in  fee  simple  by  a  i 
decree  of  the  district  court  of  GalTeston 
county  on  December  13, 1902,  In  a  salt  In  said 
court  which  had  been  appealed  thereto  from 
the  county  court  of  said  county,  and  she 
claimed  title  by  virtue  of  said  decree  and  by 
limitation.   Plaintiff  filed  a  supplemental  pe- 
tition, the  substance  of  which  we  copy  from 
appellee's  brief,  as  follows:  'That  the  proper-  ' 
ty  was  the  separate  estate  of  Albert  Perkins.  \ 
who  died  intestate  and  without  iasae  Septem-  i 
ber  8.  1900,  leaving  surviving  hla  wife,  de  ' 
fendant  herein,  and  his  brother,  plaintiff 
herein,  and  no  other  beira.   T^at  same  was 
occupied  by  defendant  and  her  said  husband 
as  homestead  at  the  date  of  death  of  said 
Albert,  who  was  drowned  In  the  storm  of 
September  8,  1900,  at  which  time  all  im- 
provements  were   destroyed.     What  was 
known  as  a  relief  committee  donated  a  house 
which  was  erected  on  said  lot  just  after  the 
storm  and  became  a  part  of  the  real  es- 
tate.   Defendant  continued  to  oonivy  tiie 
property  eg  homestead  for  several  years 
and  was  enUtied  to  such  occnpaney  as  the 
surviving  widow.   On  or  about  Jannarr  1. 
1912,  d^CTi^t  removed  from  and  abandmied 
said  premises  as  homestead  and  left  Texas, 
whereupon  plaintiff  became  entitied  to  have 
partition.  That  defoidaikt  haa  since  bar  re- 
moval oollected  9860  rents  irttldi  iteli^ 
pleads  as  an  offset  to  defandant^  <!laim  ttft 
ioqnovements.  That  llniitatton  did  not  run 
on  account  of  defendant* a  r^ht  of  ooei^ancy  j 
of  homestead.  That  about  January  1.  1912,  | 
defendant  attempted  to  sell  and  did  enter  into 
a  contract  whereby  She  attempted  to  aeil  tiie 
entire  property,  though  die  only  owned  a 
one-half  interest  thca^n.  Oliat  It  la  neces- 
sary that  plaintiff  secnne  a  Judgment  estab- 
lishing bis  rli^t  ot  record  to  a  one-half  Inter- 
est In  the  property.  That  defendant  la  dtia^ 
ed  with  the  duty  of  paying  taxea  during  her 
use  and  occupancy,  but  has  permitted  taxes 
to  aocnmnlate  to  the  extent  of  |20a  Hut 
the  lot  la  48  feet  10  Indies  wide,  by  120  feet 
long,  and  Incapable  of  partition,  as  to  divide 
same  into  two  parts  would  destroy  the  value 
of  each  part   Plaintiff  inays  Judgment  for 
bis  one-half  Interest,  for  accounting,  for  pay- 
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ment  of  taxes,  and  for  partltloD,  and  in  the 
alternatlTe,  sbonld  partition  be  refased,  plain- 
tiff ariia  tibat  be  bare  Judgment  establisblng 
bis  title  to  an  undivided  one-baU  interest" 
In  answer  to  tUa  petition  d^endant  filed 
supplemental  answer  reiterating  her  pleas  of 
limitation  and  of  title  nnder  the  decree  of  the 
district  coort  of  Oalv^on  county  and  her 
plea  of  improrements  in  good  faith.  She 
farther  expressly  denies  that  she  has  ever 
abandoned  the  property  as  her  homestead. 
After  hearing  the  evidence,  the  trial  coort  in- 
structed the  Jnr7  to  return  a  verdict  in  favor 
of  plaintiff  for  an  undivided  one-half  Interest 
In  the  property.  In  favor  of  defendant  for  the 
other  one-half,  and  In  favor  of  defendant  on 
her  claim  of  homestead.  Upon  the  return  of 
this  verdict,  Judgment  was  rendered  in  ac- 
cordance therewith  decreeing  title  to  an  un- 
divided one-half  at  the  property  to  eadi  of 
the  parties,  but  denying  plaintiffs  right  to 
partition  so  long  as  defendant  may  continue 
to  nse  the  property  as  her  homestead. 

The  record  discloses  the  following  facts: 
The  property  In  controversy  was  acquired  by 
Albert  Perkins  on  February  20, 1893.  Subse- 
quent to  bis  acquisition  of  the  property,  be 
married  the  defendant  Laura  Perkins,  and 
It  t>ecame  their  homestead  and  was  occupied 
by  them  as  such  until  the  storm  of  1900, 
when  all  of  the  Improvements  were  destroyed 
and  Albert  lost  his  life.  Soon  after  the 
storm,  the  defendant,  with  the  assistance  giv- 
en her  by  the  relief  committee,  placed  other 
improvements  thereon,  and  the  property, 
though  rented  for  mu<di  of  the  time  since  the 
second  improvements  wore  placed  thereon, 
has  not  been  abandoned  as  homestead  by  the 
defendant  She  has  been  ont  of  the  state  for 
her  health  five  or  six  times  and  bad  remained 
away  for  a  year  or  two  at  a  time.  She  bad 
oflTered  to  sell  Oie  property,  but  did  not  in- 
tend to  abandon  it  as  a  homestead  unless  she 
could  sell  it  upon  satlsftictory  terms.  She 
has  acquired  no  other  hornet  When  ahe  was 
not  Uvlng  on  the  place  herself,  it  baa  been 
rented  and  oocuiried  by  her  tenants.  It  was 
vacant  sometimes  for  a  month  or  so  between 
the  going  out  of  oae  tenant  and  the  coming  in 
of  another,  but  with  this  exception  It  has  been 
contlnaonsily  occupied  by  the  dstendant  or 
a  tenant  nnder  her  for  more  tiian  tea  years 
before  thto  suit  was  brought  Defendant  has 
claimed  title  to  all  of  Oie  property  at  all 
times. 

Tbae  Is  eviOence  tending  to  show  that 
plalntllt,  who  assisted  In  Improving  the  place 
In  1901  attex  the  storm,  knew  that  defendant 
claimed  title  to  all  of  the  proper!?.  Defend- 
ant has  paid  all  taxes  due  on  the  property 
from  1900  to  1^  Induslvei  but  the  taxes 
ware  not  paid  each  year  as  they  accrued. 
She  has  spent  $400  or  fSOO  In  Improving  the 
property,  and  the  improvements  placed  there- 
on by  her  are  worth  said  amount  After  the 
death  of  Albert  PerUna  a  fbrmer  wife  of  his, 
frmn  whom  he  bad  been  divorced,  qualified  as 
admlnSstratrix  of  his  estate.  A  probate  pro* 


ceeding  in  the  countr  court  Involving  the 
claim  of  said  divorced  wife  to  an  interest  in 
an  insurance  policy  left  by  Albert,  and  claims 
of  defendant  for  homestead  and  allowance  In 
lieu  of  oempt  property  and  for  a  year's  sup- 
port, was  appealed  to  the  district  court  of 
Galveston  county.  Upon  this  appeal  the  dla- 
trlct  court  entered  a  decree  adjudging  the 
divorced  wife  $400  out  of  the  proceeds  of  said 
Insurance  policy  and  adjudging  the  remain- 
der of  said  proceeds  to  defendant  as  allow- 
ance in  lieu  of  exempt  property  and  for  a 
year's  support,  and  further  decreeing  "that 
lot  number  ten  (10)  In  southwest  quarter  of 
outlot  number  one  bundred  and  thirteen  (118) 
and  improrenwits  in  the  city  and  counl^  of 
Galveston,  Texas,  which  was  the  homestead 
of  decedent  and  his  wife,  lAura  Perkins*  be 
and  the  same  hereby  is  set  apart  to,  and 
fee-simple  title  therein  vested  in  said  Lanra 
Perkins  as  and  for  her  homestead."  Plaintiff 
is  a  full-brother  of  Albert  PerUns;  they 
having  been  boni  of  the  same  fSther  and 
mother,  both  of  whom  are  dead.  The  fafbw 
of  plaintiff  and  Albert  had  aootber '  son, 
George  Perkins,  who  was  not  a  son  ot  the 
mother  of  plaintiff  and  Albert  Geo^  Is 
now  dead  and  has  left  several  children  who 
are  now  living.  George,  Albert,  and  plaintiff 
were  all  bom  In  slavery  and  tbelr  parents 
were  slaves.  It  is  uot  shown  Ibiit  tholr 
father  lived  with  either  of  the  women,  1^ 
whom  he  begot  the  sons  named,  as  his  wife 
until  bis  or  her  death,  or  that  he  was  so 
Uvlng  with  either  of  them  on  August  15, 
1870.  Plaintiff  and  Albert  Perkins  were  the 
only  children  of  their  mother.  Albert  left  no 
children. 

[1]  The  first  assignment  of  error  presented 
In  appellant's  brief  assails  the  action  of  the 
trial  court  in  Instructing  a  verdict  for  the 
plaintiff  on  the  ground  that  the  evidence  rais- 
ed the  issue  of  title  in  defendant  by  limita- 
tion to  all  of  the  property  in  controversy  and 
that  Issue  should  have  been  submitted  to  the 
Jury. 

The  assignment  is  without  merit  If  it  be 
conceded  that  the  evidence  was  sufl3cient  to 
sustain  a  finding  that  defendant's  claim  of 
ownership  of  all  of  the  property  was  known 
to  plaintiff  for  more  than  teb  years  before  the 
suit  was  brought,  that  sUch  claim  was  con- 
tinuous during- all  of  said  time,  and  that  de- 
fendant's possession  was  continuous  during 
said  ten  years,  no  title  by  limitation  could  be 
acquired  by  her  because  her  possession  of  the 
property  as  a  homestead  being  lawful  was 
not  adverse  to  plaintiff.  The  defendant's 
(daim  of  ownership  of  the  whole  of  the  prop- 
erty did  not  affect  her  right  to  Its  use  and 
occupancy  as  a  homestead,  and  plaintiff  could 
not  tMcause  of  such  claim  recover  possession 
of  any  part  tbereol  Ttda  being  troe,  his 
title  would  not  be  lost  by  his  failure  to  sue 
within  ten  years  aftor  he  received  notice  of 
defendant's  Claim. 

The  case  Is  not  Uke  that  of  a  tenant  in 
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common  wbo  repndlates  the  title  of  hla  co- 
tenant  In  such  case  the  tenant  in  possession 
has  no  right  to  the  possession  of  the  whole 
of  the  premises  as  against  his  cotenant,  and, 
when  he  repudiates  the  rights  of  his  cotenant 
and  takes  possession  of  the  whole,  the  coten- 
ant can  sne  and  recover  possession  of  that 
portion  of  the  property  owned  by  him. 

Plaintifr  having  no  right  of  possession  in 
this  case,  he  was  not  required  to  bring  suit 
in  order  to  prevent  defendant's  claim  ripen- 
ing Into  a  title.  There  can  be  no  difference  in 
principle^  00  tar  as  limitatl<Hi  la  concaned, 
between  the  possession  of  one  holding  under 
a  homestead  rl^t  and  the  posseaBtim  at  a  life 
tenant,  and  it  la  weU  settled  that  limitation 
will  not  mn  against  a  remainderman  In  Cavor 
of  the  life  tenant,  or  one  <*iiiiwiing  ww^ 
dnilng  the  life  of  saCh  tenant.  Oook  v.  Cas- 
well, 8X  TUL  078,  IT  8.  W.  S8S;  Mllllcan  v. 
McNeUl.  102  Tex.  189, 114  S.  W.  106,  21  Ll  B. 
A.  (N.  S.)  60,  132  Am.  St  Rep.  663,  20  Ann. 
Gas.  74;  Goran  r.  Bynnm,  17  Tex.  Civ.  App. 
180,^  S.  W.  319;  Beaty  v.  Olymer,  82  Tex. 
GlT.  App.  8^.  n  S.  W.  640;  Meorln  v.  Kop- 
plln,  100  S.  W.  984;  Kesterson  r.  Bailey,  36 
Tex,  av.  App.  235.  80  8.  W.  97. 

[2]  The  fact  that  the  evidence  falls  to  show 
that  the  father  and  mother  of  plaintiff  and 
Albert  Perkins  were  legally  married  does  not 
affect  plaintiff's  rl^t  to  recover.  Plaintiff 
and  Albert,  being  children  of  the  same  moth- 
er, would  inherit  from  each  other  without 
regard  to  whether  their  father  and  mother 
were  legally  married.  Article  2478,  Revised 
Statntes;  Berry  v.  Powall,  47  Tax.  Ctr.  Aiq^ 
099,106  S.  W.  345. 

[3]  The  half-brother,  George,  not  being  a 
child  of  the  mother  of  Albert,  did  not  inherit 
from  him,  and  his  children,  having  no  inter- 
est In  the  property,  should  not  have  been 
made  parties  to  this  suit 

[4]  The  plaintiff  having  no  right  to  recover 
poBsesaion  of  his  one-lialf  of  the  property,  and 
no  ili^t  of  partition,  the  issne  of  Improve- 
m«kts  In  good  ftltb  oonld  not  be  detennlned 
In  this  rait,  and  the  trial  court  properly  so 
held. 

It  la  hardly  necewary  to  notice  appellant's 
claim  of  title  under  the  decree  of  the  district 
court  of  Galveston  coonty  before  set  out,  and 
we  do  not  nndwstand  that  counsel  for  ^>pel- 
lant  contend  that  this  decree  vested  any  title 
In  appellant 

[1]  The  probate  court  had  no  jurlsdlctiou 
of  the  qneetion-  of  title,  and  the  ai^>eal  from 
that  court  to  the  district  court  could  not 
confer  upon  the  latter  court  Jurisdiction  to 
bear  and  determine  such  question.  In  addi- 
tion to  this,  it  does  not  appear  that  any  ques- 
tion of  title  was  raised  by  the  pleading  In 
that  proceeding.  But  if  the  court  had  had 
Jurisdiction  of  the  question  and  the  title  to 
the  property  had  been  put  in  issue  by  the 
pleading,  plaintiff,  not  having  been  a  party 


to  the  salt,  would  not  be  boona  Dy  tbe  JndS- 

ment 

[I]  Plaintiff,  having  failed  to  establlab  tbe 
abandonment  by  the  defendant  of  her  bome- 
stead  right  In  the  property,  was  not  entitled 
to  partition,  and.  If  defendant  had  only  as- 
serted her  homestead  right  and  had  not  by 
affirmative  pleading  claimed  tlUe  to  all  of 
the  property,  the  proper  Judgment  wonld. 
have  been  that  plaintiff  take  nothing  by  bla 
suit  In  such  case  the  judgment  in  fovor  of 
defendant  would  not  have  been  an  adjudica- 
tion of  the  question  of  title.  Bat  when  de- 
fendant, in  addition  to  her  homestead  claim, 
asserted  title  to  all  of  the  property.  It  waa 
proper  for  tiie  court  to  determine  that  lasne. 
A  Judgment  against  defendant  on  her  cdaim 
of  title  to  all  of  the  property  would  bava 
been  snfllGlent,  bat  we  can  see  no  objection  to 
the  form  of  the  Judgment  rendered. 

[7, 1]  Appellee  has  presented  a  cross-assign- 
ment complaining  of  tiie  Judgment  of  the 
court  refusing  Mm  partition  of  the  ptapertj. 
The  assignment  la  too  general  In  Its  terms  to 
require  our  consideration ;  but,  If  It  could  be 
considered,  It  could  not  be  sustained.  There 
la  no  evidence  of  an  abandonment  by  defend- 
ant of  her  homestead  right  In  the  property. 
Her  offer  to  sdl  the  property  was  not  an 
abandonment  of  her  homestead  rlf^ts  there- 
in, and  It  is  weU  settled  that  the  f^ct  that 
she  was  not  living  on  the  property  was  not 
an  abandonmoit  of  her  homestead  rights; 
she  not  having  acquired  another  home.  Fore- 
man r.  Heroney,  ^  Tex.  723. 

We  are  of  opinion  that  the  Judgment  of  the 
court  below  should  be  affirmed,  and  It  has 
been  so  ordered. 

Affirmed. 


ANGBUNA  &  N.  a  R.  CO.  et  aL  v.  DUK.f- 
(No.  653&) 

(Court  of  Olvll  Appeals  of  Texas.  Galveston. 
April  17,  1914.   Rehearing  Denied 
May  14.  1914.) 

1.  MaBTIB  AVD  SnVABTT  (I  88*)— IiuuBm 
TO  SSBVART— BkLATION  orPABTIXS. 

Where  a  lumber  company  had  CMistructed 
portions  of  a  railroad  trade  which  It  had  turn- 
ed over  to  a  railroad  company  upon  payment 
of  the  cost  <^  coastmctian,  end  was  engaged  in 
conBtruetiiig  an  additional  portion  of  the  track 
which  had  not  yet  been  tamed  over  to  or  paid 
for,  or  operated  by  the  ra!lr<Hul  company,  Uie 
railroad  company  was  not  liable  for  injuries  to 
an  employ^  of  tbe- lumber  comiMiny.  caosed  by 
the  negligence  of  other  emi^oyds  of  that  com- 
pany, even  though  tbe  stockholders  and  general 
officers  of  tbe  two  compaides  were  largoy  the 
same. 

[Ed.  Notar-Fw  other  cases,  see  Master  and 
^trant,  Gent  Dig.  ||  144rlfil;  Dec.  Dig.  i 

2.  Mastib  and  Sbbvani  (H  278,  281*)— Ikjttj- 

BIES   TO    SEBVAKT  —  SUFFICIKNCT   OF  EVX- 

DENoa— Masteb'b  Neglegbhcb— OoimniT- 
TOBT  Neouoknoe— Last  Cueab  Obaitob. 
In  an  action  for  Injorfes  received  lur  a 

railroad   coDstruction  employe,  evidenlQe 
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rafficisnt  to  wttnuit  flndlngt  that  the  enaiiieer 
and  fireman  of  the  wortc  train  were  nefplgeut 
in  starting  the  train  without  waminy,  that  the 
injured  servant  was  not  negliffent,  and  that 
those  CfMrtttlng  the  train  saw  liim  in  time  to 
arold  ue  iojary  and  failed  to  uae  proper  care 
to  prevent  It 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  »  954.  »56-S58,  960-969, 
071,9^  977.08T-$D6;  Dec  Dig.  M  278.  281.*1 

8.  Masteb  and  Skbtaitt  (I  289*>— iNJusiEs 
TO  Servant— Questions  fob  Jubt — Oon- 

TBIBUTOBT  NKQUQBNOK. 

A  railroad  construction  onployfi  was  not 
negligent,  as  a  matter  of  law,  in  stepping  upon 
the  track  in  front  of  a  work  train  which  was 
standing  still  at  the  time,  and  in  proceeding 
down  the  track  toward  the  water  barrel  with- 
out looking  liack,  since  he  had  the  right  to  rely 
upon  the  performance  b7  those  In  cha^  of  the 
engine  of  their  datv  to  give  a  warning  before 
they  started  the  trun. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  CenL  Dig.  H  1089,  1090,  lOdS^-im; 
Dec.  Dig.  I  289.*] 

4.  Masteb  and  Ssbvant  (1 22S*)— iNJUBm  to 

SEBVANT  —  CONTKBUIOBT      NEQUOBNOK  — 

Statute. 

Acts  of  81st  Leg.  (1st  Dz.  Sess.)  c.  10.  | 
2,  which  provides  that,  in  actions  brought  un- 
der that  act  by  empioyfis  of  a  common  carrier 
by  railroad  tor  personal  injories,  the  contribu- 
tory negligence  of  the  employ^  shall  not  bar 
recovery,  when  construed  with  the  other  aec- 
tioos  of  the  act  which  apply  to  all  railroads, 
and  in  the  light  of  the  manifest  porpose  of  the 
act,  applies  to  a  railroad  operated  by  a  lumber 
company  in  conducting  its  own  buriness,  as  well 
as  to  a  common  earner. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Oent.  Dig.  U  670.  671;  Dec.  Dig.  | 
22&*] 

5.  MaSTSB  AlTD   Sbbvaut  (I  87*)— iNJUBin 

TO  Sebvant— XteezjaxNOB— Ahtzoipatxonot 

INJUBT. 

Where  the  engineer  and  fireman  of  a  work 
train  started  it  without  giving  any  warning, 
altlioogh  they  knew  that  there  were  a.numl)er 
of  workmen  aroond  the  train,  they  must  have 
anticipated  that  such  negligence  might  result 
in  injury  to  a  workman,  especially  where  the  en- 
gineer  testified  that  it  was  an  absolute  role  to 
give  a  sijsiaX  before  starting  such  a  train. 

[Ed.  Note.— For  other  cases,  see  Maater  and 
Servant,  Cent.  Dig.  1 163 ;  Dec.  Dig.  <  97.*] 

6.  Masteb  and  Sbbvant  (9  264*)— Injubibs 
TO  Sbbvant  —  Petition  —  Last  Guab 
Chancb. 

Where  a  petition  fOr  injury  to  a  railroad 
construction  emi^oyd  charged  that  the  defend- 
ant's servants  were  negligent,  in  that  they  saw 
plaintiff  pass  the  engine,  and  knew  that  he  was 
a  short  distanea  in  frtmt  thereof,  and  was  ig- 
norant of  their  IntMitioii  to  start,  and  knowing 
and  seeing  his  position  In  time  to  have  avoided 
the  injury,  they  carelessly  started  the  train,  the 
allegation  is  snflteient  to  raise  the  issue  of  last 
clear  chance.' 

[Ed.  Note.— For  other  cases,  see  tSoMttr  and 
Servant  OapL  Dig.  H  801-876;  Dec.  I>ig..| 
264.*] 

7.  ICabibb  and  Sbbvant  (|  284*)— Injubixs  to 
S  E  B  V  A  N  T  —  Instbttotions  —  Last  Gieab 
Chance. 

Where  plaintiff,  an  injured  servant,  had 
testified  at  a  former  trial  ttiat,  when  he  passed 
the  engine  of  a  work  train  which  later  struck 
and  injured  him,  the  fireman  was  in  the  gang- 
way, from  which  place  he  could  not  have  seen 
the  p1w<"t'*  when  jw  stuped  upm  the  track  In 


front  at  the  engtaie*  ajid  at  tlte  Moood  trial  tea- 
tlfied  that  the  fireman  was  at  hta  window,  from 
which  the  plaintiff  could  have  been  seen,  and 
his  later  testimony  was  corroborated  by  other 
witnesses,  it  was  for  tlie  jury  to  say  which  tes- 
timony was  true,  and  an  instruction  upon  the 
doctrine  of  the  last  clear  chance  which  was 
predicated  upon  the  later  testimony  was  proper. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ft  1000-1090,  1002-1132; 


Dec  Dig.  S  284 
8.  Mabteb  and  Sebvant  (|  286*^Injitbie8 

to    SESVAHI^nFFlClBROT  Of  EtIDENCB— 

Question  fob  Jubt. 

Id  an  action  for  Injuries  received  by  a 
railroad  construction  employ^  who  was  struck 
by  a  work  train,  testimony  by  the  engineer  that 
he  could  have  seen  the  plaintiff  if  he  had  been 
where  the  testimony  of  Uie  plaintiff  and  other 
witnesses  showed  that  he  was,  and  that  the  en- 
gijieer  looked  before  he  started  the  train  but 
did  not  see  any  one  on  the  track,  is  sufficient 
to  take  to  the  jury  the  luue  that  the  engineer 
did  see  the  plaintiff;  the  presoouition  uising 
from  the  facts  not  being  condualvely  rebutted 
by  the  denial  by  the  en^neer. 

[Ed.  Note.— ]B\>r  other  cases,  see  Blaster  and 
Servant.  Cent.  Dig.  «  1001,  1006,  1008,  1010- 
1015,  1^7-1033.  1036-1042,  1044,  1046-1060; 
Dec.  Dig.  I  286.*1 

0.  TBIAL  (t  101*)— INJUBIES  TO  SBBVANI^IN- 
STBUCTIONS— ASSUICINO  FACTS. 

In  an  action  for  Injuries  to  a  railroad  con- 
struction employs,  an  Instruction  upon  the  doc- 
trine of  last  clear  chance  which  stated  that,  if 
the  Jury  believed  from  the  preponderance  of  the 
evidence  that  the  engineer  and  fireman  knew 
that  the  plaintiff  was  in  front  of  the  engine  In 
time  to  have  avoided  the  injury,  the  defendant 
was  liable  was  not  erroneous,  as  assuming  that 
the  engineer  and  fireman  discovered  plaintifil'B 
peril  In  time  to  bave  avdded  the  iajiiiy. 
■  [Ed.  Note.— Fot  other  cases,  see  Trtal,  Oent. 
Dig.  K  420-181,  486;  Dec.  Dig.  1 191.*] 

10.  Mastbb  and  Sbbtart  (|  187*)— iNnntnts 
TO  Sbbvant- Inbtbuctions— Masteb's  Du- 
ty TO  Wabn. 

An  instruction  that,  where  persons  have 
a  right  to  be  on  the  track  near  a  train  that  la 
standing  still,  it  Is  the  duty  of  the  employes 
to  give  a  warning  before  starting  the  train,  and 
that  the  failure  to  do  so  would  be  sudb  nc«U- 
gence  as  would  entitle  another  employ^  in- 
jured as  a  result  thereof  to  recover,  is  not  er* 
roneouB,  since  reasonable  minds  could  not  dl^ 
fer  in  the  conclusion  . that  ordinary  care  in  such 
case  required  the  warning  to  be  glvm. 

[Ed.  Note.— For  other  cases,  see  Ifoster  and 
Servant,  Cent.  Dig.  »  268,  270,  278.  274,  277, 
278;  Dec.  Dig.  S  137.*] 

11.  Mabtieb  and  Sebvant  (§  293*)— iNJtTBiEa 
TO  Sebvant— Inbtsuction—Mabtbb's  Dutt 
TO  Wabn. 

A  statement  in  such  a  charge  that  it  was 
the  duty  to  give  some  warning,  such  as  by 
ringing  the  bell  or  blowing  the  whistle,  is  not 
erroneous,  as  requiring  a  warning  to  be  given 
in  one  of  those  t^^o  way%  and  not  otherwise. 

[Ed.  Note.— For  other  case&  see  Master  and 
Servant  Cent.  Dig.  H  1148-4166^  llSfr-1160; 
Dee.  Dig.  f  293.*] 

12.  Appeal  and  Ebbob  (|  1066*)— Habhusb 

EJBBOB— I  NSTBUOnoNS. 

If  tile  diarge  was  open  to  that  construc- 
tion, the  error  was  harmless,  there  being  no  ev- 
idence that  a  warning  was  given  in  any  manner 
other  than  by  ringing  the  beU  or  blowing  the 
whistle. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t  4220;  Dec  Dig.  f  1D06.*] 
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IS.  Damaqes  a  182*HBxoianvx  Duc^a: 

Lobs  of  Foot. 

A  verdict  for  $1B,000  for  damages  nstalned 
by  a  minor  whose  foot  was  so  aererely  injared 
by  a  railway  locomotive  tliat  its  amputation 
waa  necesaary  Is  Dot  so  excessiTe  as  to  justify 
the  belief  that  the  jury  were  moved  by  pasrion 
or  prejodice,  or  by  some  improper  infiaence. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |8  S72-S8S,  396;  Dec.  Dig.  |  1^*1 

Appeal  from  District  Court,  Nacogdoches 
Cotmty;  li  O.  Onlnn,  Jadge. 

Actloii  by  James  W.  Due,  by  hla  next 
Mend,  B.  T.  Doe,  agalnBt  tbe  Angelina  ft 
Neches  River  Railroad  Company  and  the  An- 
gelina Oonntr  Lumber  Company.  Judgment 
tot  plaintiff  against  both  de^ndants,  and 
both  defendants  axqpeal.  Judgment  against 
the  Railroad  Company  reversed  and  rendered 
In  Its  favor,  and  judgnuot  against  tbe  Lum- 
ber Company  afllrmed. 

Arthur  A.  Seale  and  Wm.  A.  Wade,  both 
of  Nacogdoches,  Mantooth  &  Collins,  of  Luf- 
kin,  Young  &  Stlnchcomb,  of  Longvlew,  and 
T.  D.  Wynne,  of  Fordyce,  Ark.,  for  appel- 
lants. C.  M.  McKinnon,  of  Groveton,  King 
ft  King,  of  Nacogdoches,  and  Piatt  ft  Nelms, 
of  Groveton,  for  appellee. 

PLEASANTS,  a  J.  Appellee,  by  his  next 
friend,  8.  T.  Due.  brought  this  suit  against 
appeUanti^  Angelina  &  Neches  Blver  Railroad 
Company  and  Angelina  County  Lumber  Com- 
pany, to  recover  the  sum  of  ^,000,  as  dam- 
ages for  personal  injuries  sustained  by  blm, 
and  alleged  to  have  beea  caused  by  tbe  negU-. 
gence  of  appellants.  The  petition  all^tes,  In 
substance,  that  appellee  at  the  ttme  of  his 
Injury  waa  in  tbe  anployment  of  both  of  tbe 
defendants  as  a  surfacer  engaged  with  others 
in  the  construction  of  a  railroad  fi>r  defead- 
ants;  that,  while  in  the  proper  performance 
of  tile  duties  at  his  employment,  tbe  emidoyes 
of  defendants  operating  a  work  train  on  said 
railroad  negligently  put  said  train  in  motion 
without  ringing  the  bell  or  sounding  the  whit- 
tle on  the  engine  attached  thereto,  or  giving 
tms  warning  to  ai^Uee,  and  ran  said  engine 
against  appellee,  knocking  him  down  and  so 
injuring  his  foot  as  to  require  its  amputation. 
The  petition  further  alleges  that  the  <vera- 
tives  of  said  engine  and  train  ware  negligent 
In  that,  after  they  saw  and  realized  anwlletfa 
peril,  they  fsUed  to  use  tbe  means  at  Vuir 
command  to  prevent  bis  injury. 

The  ideadings  of  the  aiq;>^ntB,  Indndlng 
their  general  denial,  put  In  laaoe  the  allega- 
tions of  tbe  appellee,  and  permitted  them  to 
make  the  following  drfenaes: 

(1)  That  the  appellee  and  the  engineer  and 
fireman  were  not  employes  or  representatives 
of  the  appellant  railroad  company,  but  were, 
at  ttie  time  of  the  Injury,  employes  of  tbe  ap- 
pellant lumber  company. 

(2)  That  the  app^ee  placed  himsdf  on  the 
track  ahead  of  the  engine  when  be  knew,  or 
by  the  exercise  of  ordinary  care  could  have 


known,  it  was  going  to  move  in  his  diiectlott. 
and  was  therefore  guilty  of  contributory  neg- 
ligence. 

(3)  That  the  *ng»Hnji  County  Lumber  Com- 
pany was  not  a.  common  carrier,  and  that  the 
contributory  negligence  of  the  appellee  pre 
vented  a  recovery  against  It 

(4)  That  the  evidence  waa  not  sufficient  to 
submit  tbe  Issue  of  discovered  peril  to  the 
Jury. 

(B)  That  the  plaintiff  received  his  Injury  as 
the  result  of  his  own  negligence,  and  not  by 
reason  of  any  neidlsence  of  either  of  the  ap- 
pellants. 

(6)  That  plalnUirs  Injury  resulted  from  a 
risk  assumed  by  him,  and  defendants  were 
not  liable  therefor. 

The  trial  in  the  court  below  with  a  Jory 
resulted  In  a  verdict  and  judgment  In  favor 
of  plaintiff  for  the  sum  of  $16,000. 

[1]  Tbe  evidence  shows  that  the  railroad, 
in  the  construction  of  which  ai^peUee  was 
employed,  was  being  constructed  by  tbe  lum- 
ber company.  Appellee  and  the  others  en- 
gaged in  the  construction  of  said  road,  in- 
cluding tbe  operatives  of  the  work  train  by 
which  appellee  was  Injured,  were  employed 
and  their  wages  paid  by  the  lumber  company. 
After  the  road  was  completed,  which  was 
shortly  after  appellee's  injury,  it  was  sold 
or  turned  over  by  the  lumber  company  to 
the  railroad  company  In  consideration  of 
the  payment  to  the  lumber  company  by  the 
railroad  company  of  the  costs  of  its  construc- 
tion. The  sto(^olders  of  the  two  companies 
were  with  a  few  exceptions  the  same,  and 
they  had  the  same  general  officers.  But  they 
were  separate  and  distinct  corporations,  and 
the  accounts  of  each  were  kept  separate  tma 
tbe  other.  The  lumber  company  was  organ- 
ised 10  years  prior  to  the  organijuttion  of  the 
railroad  company,  which  was  chartered  about 
12  years  ago.  Tbe  railroad  operated  by  ft» 
railroad  company  was  all  buUt  by  tbe  lumber 
company  and  taken  over  and  <^»erated  by  the 
railroad  company  after  Its  completion.  It 
had  been  extended  from  time  to  time,  and, 
after  each  efctenalon  was  made  by  tbe  lumber 
company.  It  was  taken  ov«*  by  the  railroad 
company  upm  the  paymoit  of  the  coat  of 
construction.  Tbe  undisputed  evidence  shows 
that  at  tbe  time  of  plalntUTs  injury  tiie  rail- 
road con^iany  had  not  taken  over  tiiat  poi^ 
tlon  of  the  road  ujwn  whkb  amiellee  was  at 
work,  and  was  not  ojperatlng  aame  as  a  part 
of  its  railroad.  The  lumber  conqjiany  had 
been  using  tbe  road  a  ab(»rt  tlms  in. 
hanlli^  logs  to  its  mill;  but  It  was  not 
completed  so  that  tt  could  be  used  as  a  com- 
mercial ndlroad,  and  It  was  not  taken  over 
by  the  railroad  company  until  It  was  so 
completed  and  ready  for  general  use  as  a 
railroad. 

The  appellants  have  Aed  a.Jolnt  brief; 
but  tbe  assignments  In  tbe  brief  are  not  all 
joint  assignments. 
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The  first  andgnment  presented  by  aiMwl* 
l&nt  railroad  company  complains  of  the  re- 
fusal of  tbe  court  to  Instruct  tbe  jury  to  re- 
tam  a  verdtet  ta  fitvor  of  said  company. 

This  assignmeDt  must  be  sustained.  The 
facts  before  set  out  conclusively  show  that 
the  operatlTes  of  the  ens^ne,  by  whose  neg- 
ligence appellee  alleges  he  was  Injured,  were 
not  In  the  em^oyment  of  tbe  appelant  rail- 
road company,  but  were  employed,  by  the 
lumber  company,  wbo  was  also  the  employer 
of  appellee,  and  that  the  appellant  railroad 
company  was  not  even  the  owner  of  tbe  rail- 
road upon  which  appellee  was  working  at  the 
time  of  his  Injury.  Upon  these  facts  It  goes 
without  saying  that  the  railroad  company 
cannot  be  held  liable  for  appellee's  Injury. 

Our  couAuslon  that  this  assignment  should 
be  sustained  rraders  It  unnecessary  for  us  to 
pass  upon  the  other  assignments  presented  by 
the  appellant  railroad  oompany. 

Tbe  drcomstancee  under  which  appellee 
was  Injured,  as  disclosed- by  the  record,  are 
as  follows:  Jaet  bef6re  his  Injnry  appellee 
and  other  employes  of  appelant  lumber  c<Hn- 
pany  had  been  oagaged  in  unloading  dirt, 
to  be  used  for  surfacing  the  road,  from  a 
train  of  cars  standing  on  the  track  upon 
which  tbe  dirt  was  to  be  placed.  When  the 
work  of  unloading  was  flnlsbed.  appellee 
walked  along  the  side  of  tbe  train,  passed  the 
engine,  whldi  was  tadng  west,  and  proceeded 
on  down  tbe  track  towards  the  water  barrel, 
which  was  near  the  side  of  the  track  some 
distance  In  front  of  tbe  engine.  The  fore- 
man In  charge  of  the  work  was  ahead  of  ap- 
pellee, walking  down  tbe  trade.  It  was  in 
the  evening  about  tbe  time  that  work  was 
usually  SDspecded  and  the  employ^  taken  in 
to  the  work  camp  a  f^  miles  distant  Tbe 
water  barrel  was  taken  in  on  the  train  each 
evening  for  the  purpose  of  bringing  out  water 
for  the  um  of  the  hands  the  next  day.  Ap- 
pellee testified  that  he  was  going  to  the 
water  barrel  for  the  purpose  of  assisting  in 
placing  It  on  the  train  when  tbe  time  came 
to  start  In  to  camp.  He  did  not  know  that 
they  would  go  In  at  once,  and  he  had  his 
tools  with  him  and  was  prepared  to  go  to 
work  on  the  track  If  so  directed  by  the  fore- 
man. As  be  passed  the  engine  he  saw  the 
fireman,  who  was  sitting  on  his  seat  in  tbe 
cab  of  the  engine  and  looking  out  of  tbe 
side  window  of  tbe  cab.  The  fireman  saw 
appellee  and  spoke  to  htm.  After  an>ellee 
bad  passed  tbe  engine  a  short  distance,  he 
stepped  on  the  ends  of  the  ties  and  bad  pro- 
ceeded but  a  short  distance  further  when  he 
was  struck  by  tbe  engine  which  bad'  been  put 
in  motion  without  the  whistle  having  been 
blown  or  the  bell  rung,  or  a  warning  of  any 
kind  given  apptilee  of  Its  approach.  Appel- 
lee was  thrown  down,  and  his  foot  caugbt  un- 
der the  wheels  of  tbe  engine  and  so  mashed 
that  Its  amputation  became  necessary.  When 
tbe  train  was  put  in  motl<m,  tbe  engineer  and 
flrenum  were  in  ^Ir  proper  places  on  tbe 
eni^ae.  n»za  wa«  windows  In  front  of  the 


cab,  and  there  was  no  obetructlon  wblch 
would  prevent  their  seeing  appellee  walking 
on  tbe  ends  of  the  ties  In  front  of  tbe  engine. 
Each  of  them  testified  that  he  did  not  see  ap- 
pellee until  just  before  he  was  strode  by  the 
engine,  and  when  It  was  too  late  for  them  to 
st<v  the  train  and  prevent  the  injury,  Tbe 
engineer  testified  as  follows:  "There  was  no- 
body ahead  of  that  train  on  that  track  when 
I  started  out.  I  looked  down  the  trade  to 
see  If  I  ooold  locate  the  water  barrel  I 
was  looking  mi  both  sides  of  the  trade  for 
the  water  Iwrrd,  and  I  could  bave  naturally 
seen  a  person  on  either  side  of  the  trade.  I 
do  not  think  a  person  could  have  been  further 
than  six  or  eight  fert  from  tbe  engine  that  I 
could  not  have  seen.  If  he  had  been  on  the 
eada  of  the  ties  on  file  fireman's  tfde,  tight 
or  ten  feet  In  fnmt  of  theen^e,  I  oonldhave 
seen  blm.  If  he  had  been  in  three  or  four 
feet  of  the  front  of  the  engine,  and  on  the 
fireman's  side,  I  do  not  suppose  I  could  have 
seen  him.  I  could  not  see  Um  it  be  was 
right  dose  to  the  engine.  I  could  not  see 
immediately  In  front  of  it,  but  wllhln  a 
few  feet  •  *  *  I  do  not  think  I  ooold 
have  seen  htni  If  he  was  only  three  or  four 
feet  from  the  engine,  but  think  I  could  have 
seen  htan  If  be  was  eight  or  ten  feet  txom  it. 
I  never  did  start  tbat  engine,  when  pulling  a 
gang  of  laea  like  that,  without  looking  to 
see  whether  or  not  anybody  was  in  front  of 
it  Whenever  I  moved  that  engine,  and  was 
going  abead,  I  would  always  looK  around  for 
signals,  and  look  to  see  If  anybody  was  on 
the  track.  I  did  that  on  this  occaaslon. 
•  •  *  If  he  [Due]  had  walked  by  the  side 
of  the  engine  on  tbe  fireman's  side,  and  had 
gotten  on  the  track  in  front  of  the  engine  on 
that  side,  tbe  fireman  could  have  seen  blm. 
The  fireman  said  he  saw  him ;  but  be  never 
said  anything  about  It  until  after  be  was 
hurt  The  fireman  was  about  20  years  old. 
There  are  three  windows  on  the  fireman's  side 
of  the  cab,  one  to  the  side,  one  in  front,  and 
one  to  the  rear.  •  •  •  Tbat  fireman  was 
slow  to  think.  I  told  you  on  one  occa^on 
that  be  was  Inclined  to  be  careless  and  slow 
to  think.  I  don't  know  about  telling  you  tbat 
I  could  turn  that  engine  around  before  he 
could  change  his  mind.  I  hardly  know  wheth- 
er he  was  reliable  or  not  I  had  complained 
about  bis  unrellableness.  I  bad  made  this 
complaint  to  the  company.  I  had  complained 
to  the  offidais  of  tbe  company  about  his  being 
nnrellable.  •  •  •  Nixon  rang  the  bell; 
that  was  one  of  his  weaknesses;  he  always 
would  ring  the  bell ;  be  worried  me  by  ring- 
ing the  bell ;  be  rang  it  nearly  all  the  tlihe. 
He  was  very  slow,  and  be  was  onsfitiBfac- 
tory  about  telling  me  anything;  he  would 
hardly  ever  say  anything  to  me  about  any- 
thing, and  that  is  the  objection  I  had  to  him. 
I  never  had  any  case  where  anybody  was  in 
danger  and  find  objection  to  him  about  tbat 
It  was  Just  with  reference  to  the  management 
of  his  part  of  the  engine;  That  was  tbe.CMJtly 
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time       em  hart  anybody  wMle  lie  was 

with  me." 

In  Dot  looking  back  after  be  passed  the  en- 
gine, appellee  relied  upon  the  known  rule 
which  required  tbat,  before  the  train  should 
be  pat  In  motion,  the  whistle  should  be  blown. 

These  facts  are  sufficient  to  sustain  the 
findings  that  the  operattves  of  the  train  were 
negligent  in  putting  the  train  in  motion  with- 
out blowing  the  whistle  or  ringing  the  bell  of 
the  engine,  that  appellee  was  not  gnllty  of 
contributory  negligence,  and  that  the  opera- 
tives of  the  train  saw  appellee  and  realized 
his  peril  in  time  to  have  avoided  injuring 
him,  and  failed  to  ose  vraf^er  care  to  prevent 
his  Injury. 

The  first  assignment  of  error  presented  by 
the  lumber  company  complains  of  the  refus- 
al of  the  court  to  instruct  the  Jury  to  return 
a  verdict  in  favor  of  said  company.  Under 
appropriate  proportions  submitted  under  this 
assignment  It  Is  contended,  first,  that  the  un- 
disputed evidence  shows  that  appellee  was 
guilty  of  contributory  negligence,  and,  the 
evidence  being  insufficient  to  raise  the  Issue 
of  dlscoverd  peril,  and  the  defendant  not  be- 
ing a  common  carrier,  it  cannot  be  held  lia- 
ble for  plaintiff's  injury;  se<joDd,  that  the 
act  of  the  operatives  of  the  train  In  putting 
same  in  motion,  and  falling  to  give  proper 
warning  before  starting  the  train,  was  not 
negligence,  because  said  operatives  could  not 
have  reasonably  anticipated  tbat  such  act 
and  omission  on  their  part  might  result  in 
injury  to  any  one. 

[3]  These  contentions  are  disposed  of  by 
our  tact  conclusioDs  before  stated.  It  seems 
clear  to  us  tbat,  under  the  circumstances 
shown  by  the  evidence,  appellee  cannot  be 
held  guilty  of  n^llgence,  as  a  matter  of  law, 
in  going  upon  the  track  in  front  of  the  en- 
gine. The  engine  was  nol  In  motion  when  he 
w^t  upon  the  track,  and  he  had  a  right  to 
rely  upon  the  performance  by  the  operatives 
of  the  engtoe  of  their  duty  to  give  proper 
warning  before  putting  It  in  motion,  and  in 
tbe  absence  of  such  warning  It  cannot  be 
held,  as  a  matter  of  law,  that  a  person  of  or- 
dinary prudence  would  not  have  proceeded 
down  the  track  as  appellee  did  without  look- 
ing back  to  see  If  the  train  was  coming. 
While  the  evidence  Is  conflicting  upon  the 
question,  there  is  evidence  to  sustain  tbe 
findings  that  no  warning  of  any  kind  was 
given  of  the  moving  train,  and  tbe  noise  made 
by  its  movement  was  not  sufficient  to  at- 
tract appellee's  attention,  and  it  is  beyond 
dispute  that  he  did  not  hear  It  coming  until 
It  struck  him.  Under  these  facts  the  Issue  of 
contributory  negligence  was  a  question  for 
the  Jury. 

[4]  We  do  not  think  the  act  of  the  Thirty- 
First  Legislature,  which  provides  in  sub< 
stance  tbat.  In  suits  by  an  employ^  against 
a  railway  company  to  recover  damages  for 
personal  Injuries,  the  fact  that  the  employ^ 
may  have  been  guilty  of  negligence  should  not 
bar  a  recovery,  but  may  be  considered  try  the 


jury  in  determlnli^  Che  amount  of  damages 
to  which  such  employ^  la  entitled,  should  be 
held  to  apply  only  to  railroads  operated  as 
common  carriers.  Acts  Slat  Leg.  (1st  Ex. 
Sesa.)  c.  10,  p.  279.  The  language  of  the  sec- 
ond section  of  the  act  la  susceptible  of  the 
construction  contended  tar  by  appellant;  but, 
when  the  entire  act  is  considered,  and  due 
regard  given  to  the  evident  purpose  and  In- 
tent of  the  Legislature  we  do  not  think  it 
should  be  so  construed.  The  employ^  of  a 
railroad  openLted  by  a  lumber  company  la 
conducting  its  business  are  engaged  in  the 
same  dangeroas  employm^t  as  the  employe 
of  a  railroad  operated  as  a  common  carrier, 
and  entitled  to  the  same  consideration,  and, 
unless  the  act  as  a  whole  is  susceptible  of 
no  other  construction,  it  slvnild  not  be  Inter- 
preted as  dlaerlmlnatlns  betneea  such  em- 
ployes. 

As  we  have  before  found,  the  evidence  was 
sufficient  to  raise  the  issue  of  discovered  per- 
il; but,  if  that  Issoe  was  not  in  tbe  case,  the 
appellee  was  entitled  to  have  the  Jury  pasi 
upon  his  right  to  recover  upon  the  othtx 
grounds  of  negligence  alleged. 

[S]  Tbe  cmtaitlon  that  the  evidence  fails 
to  show  negligence  because  the  operatives  of 
the  train  could  not  have  reasonably  antici- 
pated that  putting  the  train  In  motion  with- 
out giving  any  warning  would  likely  result 
In  injury  to  some  one  Is  wholly  without  mer- 
it. The  operatives  of  the  engine  knew  that 
there  were  a  number  of  employ^  around  and 
about  tbe  train,  and,  so  far  from  there  be- 
ing no  reason  for  the  engineer  and  flremaa 
to  anticipate  tbat  putting  tbe  train  in  motltm 
without  warning  might  Injure  some  of  said 
employto,  it  seems  to  us  that  every  dictate 
of  reason  and  prudence  would  suggest  tbe 
danger  of  such  movement  of  the  train.  As 
showing  his  full  appreciation  of  sucb  danger, 
the  engineer  testified:  "It  is  the  absolute  rule 
among  railroad  people  to  always  give  signals 
when  going  to  start  a  train,  and  that  is  blow- 
ing two  blasts  of  the  whistle;  that  is  done 
on  anything  like  a  work  or  freight  train." 

The  third  and  fourth  assignments  present- 
ed by  the  lumber  company  are  each  predicat- 
ed upon  the  assumption  that  the  undisputed 
evidence  shows  that  appellee  was  guilty  of 
contributory  n^llgenoe,  and  for  the  reasons 
before  stated  eadi  of  said  asslgnmenta  to 
overruled. 

The  fifth  assignment  complains  of  the  fol- 
lowing portion  of  tbe  court's  charge:  "If  tbe 
defendants,  by  th^r  servants  in  charge  of 
the  engine  (that  Is,  the  engineer  and  flreman, 
or  either  of  than,  If  you  should  find  that 
such  engineer  and  flreman  wem  tbe  serv- 
ants of  the  defendants),  knew  when  they 
started  the  engine,  or  after  it  was  in  motion, 
that  plalntlfC,  James  W.  Dne^  was  In  front  of 
the  engine  on  the  track,  or  so  near  to  it  tbat, 
unless  he  moved  aside,  he  would  be  struck 
and  injured,  and  they  had  sucb  knowledge  in 
time  to  have  avoided  Injury,  such  knowledge 
Imposed  npon  them  the  dntr  of  ostng  eveiy 
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means  tben  wltbln  tbeir  power,  conslBtent 
vritb  the  safety  of  the  engine  and  cars  and  the 
persona  thereon,  to  avoid  running  him  down 
or  striking  him,  and  failure  to  use  such 
means  would  render  the  defendants  liable, 
notwithstanding  plalntUT  may  have  been 
wrongfully  on  or  so  near  the  track.  There- 
fore, U  you  believe  from  a  preponderance  of 
the  evidence  that,  after  plaintiff,  Due,  was 
discovered  in  front  of  the  engine.  If  you  find 
he  was  discovered  by  the-  engineer  or  flremau 
on  the  track,  or  so  near  It  that  he  would  be 
struck  on  its  approach,  defendants'  servants 
in  charge  of  the  train  negligently  failed  to 
use  such  care,  attention,  and  skill,  and  ef- 
fort to  get  him  off  the  track  before  starting 
(If  they  knew  of  his  presence  In  front  of  the 
engine  before  starting),  or  If  they  first  dis- 
covered his  presence  in  front  of  the  engine 
after  starting,  and  negligently  failed  to  use 
such  care,  skill,  and  effort  then  to  stop  or 
check  up  the  train  and  avoid  the  collision 
with  plaintiff,  as  they  reasonably  should  and 
could  liave  done  after  it  reasonably  became 
apparent  to  them  that  plaintiff  would  not  get 
off  of  or  a  safe  distance  from  the  track,  and 
that  he  was  In  peril  of  injury,  and  U  plain- 
tiff received  some  or  all  of  the  injuries  com- 
plained of  in  Ills  petition  through  such  fault 
of  defendants'  said  servants,  then  you  will 
find  for  plaintiff." 

[I]  The  first  objection  to  this  charge  is 
that  plainttCTs  petition  does  not  present  the 
Issue  of  discovered  peril.  In  that  It  failed  to 
allege  that  the  operatives  of  the  engine 
saw  plaintiff  "in  a  place  of  peril  In  time  to 
have,  by  the  use  of  the  means  at  band,  avoid- 
ed his  injury." 

This  objection  Is  untenable.  The  petition 
contains  the  following  allegations:  "Plain- 
tiff charges  that  the  defendant  was  guilty 
of  negligence  and  want  of  care  In  this:  (a) 
Defendant's  said  agents,  servants,  and  em- 
ployfe  In  charge  of  said  engine  and  train  saw 
this  plaintiff  when  he  passed  said  engine, 
and  knew  that  he  was  at  a  point  only  a  few 
feet  in  front  of  same,  and  was  in  total  ig- 
norance of  their  intention  to  start  the  same, 
and,  knowing  and  seeing  plaintiff's  perilous 
position  in  time  to  have  avoided  his  said 
injury,  negligently  and  carelessly  started  said 
train  and  ran  the  same  down  upon  this  plaln- 
Xitt,  injuring  him  as  aforesaid." 

The  allegation  that  the  operatives  of  the 
train  saw  appellee  when  he  passed  the  en- 
gine, and  knew  that  he  was  at  a  point  only 
a  few  feet  In  front  of  same,  and  ignorant 
of  th^r  intention  to  start  the  engine,  is,  we 
think,  a  sufficient  allegation  that  the  opera- 
tives of  the  engine  knew  of  the  peril  and 
danger  appellee  would  be  placed  in  if  the  en- 
gine was  started  without  warning.  But  the 
petition  goes  further  and  alleges  that  the 
operatives,  "knowing  and  seeing  plaintiff's 
perllooB  position  in  time  to  have  avoided  said 
Injury,  negligently  and  carelessly  started  said 
train  and  ran  the  same  down  upon  this  plain- 
tiff."   We  liardly  think  there  could  be  a 


more  positive  allegation  of  knowledge  on  the 
part  of  the  operatives  of  the  engine  of  appel- 
lee's perilous  position. 

The  next  objection  to  this  char^  is  that 
the  evidence  Is  Insufficient  to  sustain  a  find- 
ing that  the  operatives  of  the  train  dis- 
covered appellee's  peril  in  time  to  bave  avoid- 
ed Injuring  hm. 

The  appellee  testified  that  at  the  time  he 
passed  the  engine  going  to  the  water  barrel 
the  fireman,  Nixon,  was  sitting  In  his  seat 
on  the  left  side  of  the  engine,  which  was  the 
side  by  which  appellee  passed.  There  were 
three  windows  on  that  side  of  the  cab,  one  In 
front,  one  on  the  side,  and  one  In  the  rear. 
From  his  position  In  the  cab,  the  fireman 
could  see  up  the  track  far  beyond  the  place 
at  which  apiKllee  was  walking  when  he  was 
struck  by  the  train.  He  further  testified: 
"I  spoke  to  the  fireman  as  I  passed,  and  he 
saw  me  and  spoke  to  me.  I  believe  I  could 
have  reached  up  through  the  window  and 
touched  liim  when  he  spoke  to  me.  I  looked 
up  and  saw  him;  he  was  sitting  ui>on  his 
seat,  with  his  bead  kinder  hanging  out  of 
the  window,  and  was  looking  right  at  me, 
and  saw  me.  I  was  acquainted  with  the 
fireman,  and  he  was  acquainted  with  me. 
When  I  spoke  to  him,  and  he  spoke  to  me,  I 
would  say  he  was  about  two  feet  from  me. 
I  did  not  atop  walking  at  the  time,  but 
Just  walked  by.  The  last  time  I  saw  him  he 
was  sitting  In  the  window  on  his  seat,  and 
was  looking  at  me.  I  went  down  track  to- 
ward the  river.  After  I  passed  from  the  side 
window  on  down  to  the  side  of  the  engine, 
the  fireman  would  have  seen  me  by  looking 
out  through  the  front  window.  He  could 
have  seen  me  a  long  ways  down  the  track. 
The  track  was  straight  for  200  or  300  yards, 
I  suppose,  and  was  about  level.  The  engine 
was  standing  still  when  I  passed  In  front  of 
It" 

The  fireman,  Nixon,  testified  that  he  saw 
appellee  as  he  passed  by  the  engine;  that  at 
this  time  he  (the  fireman)  was  standing  In 
the  gangway  between  the  engine  and  the  ten- 
der,  and  appellee  was  walking  by  the  side  of 
the  engine  going  towards  the  front;  that 
the  engine  was  moving  slowly  at  the  time  the 
appellee  was  walking  beside  It ;  and  that  he 
did  not  see  appellee  again  until  he  fell.  Ap- 
pellee is  corroborated  in  his  statement  that 
the  train  was  standing  stlU  v&en  he  passed 
by  It,  and  when  be  went  on  the  track,  by 
other  witnesses. 

Oeorge  Matthews,  a  witness  for  plaintiff, 
testified  that  appellee  was  from  six  to  ten 
feet  in  front  of  the  engine  before  It  was 
started.  Appellee  testified  that  he  got  on  the 
track  one  or  two  feet  In  front  of  the  engine, 
and  that  he  had  walked  fifteen  or  twenty 
from  where  the  engine  was  standing  when  he 
got  on  when  he  was  struck.  It  Is  shown 
by  the  testimony  of  the  engineer  before  quot- 
ed that,  before  the  engine  was  started,  he 
looked  down  the  track  to  locate  the  water 
barrel,  and  that  he  could  have  seen  any  per- 
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son  on  either  aide  of  the  track  who  was  as 
much  as  six  or  eight  feet  in  front  of  the 
engine,  bnt  he  does  not  auppoee  that  he  could 
have  seen  one  who  was  on  the  left  side  of 
the  track,  and  only  three  or  fonr  feet  in 
front  of  the  engine.  He  further  testifies  he 
did  not  see  appellee,  tmt  that,  if  appellee 
walked  hy  the  side  of  the  engine  and  got  on 
the  track  in  front  of  the  engine,  the  fireman 
conld  have  seen  him  and  told  witness  tbat 
he  did  see  blm,  hnt  did  not  teU  him  this 
untU  after  appellee  was  hurt ;  that  the  fire- 
man was  careless  and  slow  to  think  and  act ; 
and  that  he  had  complained  of  the  fireman's 
unreliableneas. 

We  think  It  clear  that  the  evidence  raises 
an  Issue  as  to  whether  the  fireman  knew  and 
saw  appellee  on  the  track  In  front  of  the 
engine  at  the  time  the  engine  was  started. 
If  he  saw  him,  he  was  bound  to  have  real- 
ized appellee's  peril  from  the  approach  of 
the  engine  put  in  motion  without  warning. 
If  the  fireman  saw  appellee  in  his  poEdtlon  of 
peril,  and  failed  to  ring  his  bell  or  give  oth- 
er warning  which  he  might  have  done  in 
time  to  avoid  the  Injury,  or  failed  to  inform 
the  engineer,  who,  the  evidence  shows,  conld 
have  stoi^ted  the  engine  in  six  or  eight  feet, 
such  fallnre  on  the  part  of  the  fireman  to  use 
the  means  at  his  command  to  avoid  the  In- 
Jury  was  negligence,  and  appellant  was  lia- 
ble therefor,  withont  regard  to  the  question 
of  appellee's  negligence. 

[7J  Appellant  contends  that  upon  a  former 
trial  of  the  case  appellee  testified  that,  when 
he  paraed  the  engine,  the  fireman  was  in  the 
gangway  between  the  engine  and  the  tender, 
and  that  appellee  Is  bound  by  his  former 
testimony,  and  will  not  be  permitted  to  con- 
tradict It  and  place  the  fireman  in  a  differ- 
ent position,  and  that  under  the  former  tes- 
timony of  appellee  the  position  of  the  fireman 
was  such  that  he  conld  not  have  seen  appel- 
lee on  the  track  In  front  of  the  engine ;  and 
therefore  the  Issue  of  discovered  peril  is  not 
raised. 

Appellee  did  not  admit  that  he  made 
the  statement  on  the  other  trial  claimed  by 
appellant  but  testified  that  he  did  not  think 
he  made  any  such  statement,  and  that  the 
fireman  was  not  in  the  gangway  but  in  his 
seat  when  he  passed  the  engine.  The  stenog- 
rapher who  made  a  record  of  the  testimony 
on  the  former  trial  testified  that  he  felt  sure 
the  record  was  correct,  and  this  record  shows 
that  the  appellee  testified  as  claimed  by 
appellant  This  testimony  raises  an  Issue  as 
to  what  appellee's  former  testimony  was; 
but,  if  it  be  conceded  that  be  did  state  on 
the  former  trial  that  the  fireman  was  In  the 
gangway,  it  was  a  question  for  the  Jary  to 
determine  from  all  the  evidence  whether  his 
statement  upon  this  or  the  former  trial  was 
correct,  and  there  Is  no  mle  of  tetappA 
which  would  prevent  the  Jury  from  accepting 
as  tme  the  statement  made  on  the  last  trial, 
especially  as  that  statement  la  corroborated 
by  other  evldeDce. 


[I]  We  think  the  evidence  Is  also  anffl- 

dent  to  raise  the  Issue  as  to  whether  the 
engineer  saw  appellee  upon  the  tratA  in  time 
to  have  avoided  his  Injury.  His  statement 
that  he  did  not  see  him  Is  not  directly  con- 
tradicted as  is  the  fireman's  statement.  But 
the  jury  conld  have  fonnd  from  the  evidence 
that,  at  the  time  the  engine  started,  Uie  ap- 
pellee conld  have  been  seen  by  the  engineer, 
who  testified  that  he  looked  down  both  sides 
of  the  track  before  ^tertlng  the  engine.  The 
presumption  that  arises  from  these  facta  Is 
not  conclusively  rebutted  by  the  statement  at 
the  engineer  that  he  did  not  see  the  ai^Uee. 

[I]  The  objection  to  this  charge  that  It  Is 
upon  the  weight  of  the  evidence,  In  that  it  as- 
sumes that  the  operatives  of  the  engine  dis- 
covered appellee's  peril  in  time  to  have 
avoided  his  injury,  Is' without  merit. 

The  court  did  not  err  in  refusing  to  give 
any  of  the  special  charges  mentioned  in  ap- 
pellant's assignments  of  error  6  to  IS,  inclD- 
sive.  Those  of  said  charges  wW<ii  are  cor- 
rect were  either  unnecessary  because  the  is- 
sue submitted  was  snffidently  covered  by 
the  charge  given  by  the  conrt,  or  Qie  issue 
was  not  of  snffident  importance  to  Jnstifr 
the  belief  that  the  refnsal  to  give  such 
chaise  probably  resulted  in  an  erroneona  ver- 
dict Eadi  of  said  assignments  is  overruled 
without  discussion. 

.[10]  The  fourteenth  assignment  of  error 
complains  of  the  following  charge:  *'It  la  the 
duty  of  the  operators  of  a  train  to  use  ordi- 
nary care  to  discover  persons  who  may  be 
upon  the  track  before  starting  a  train,  when 
such  trains  be  standing,  if  such  persons  have 
a  right  to  be  upon  the  track,  and  to  give 
some'  warning,  such  as  ringing  the  bell  or 
blowing  the  whistle  on  the  engine,  to  such 
persons  that  said  train  is  attempting  to  start 
up,  and  a  failure  to  use  such  care  would  be 
such  negligence  as  to  entitle  a  person  who 
was  not  himself  also  goilty  of  negligence  to 
recover  for  injuries  received  in  conseqnenoe 
thereof." 

The  objection  made  to  this  diarge  is  that 
it  in  effect  makes  the  faOnre  to  ilng  the  bell 
or  blow  the  whistle  before  starting  a  train, 
under  drcnmstances  stated  in  the  tiatfe, 
negligence  as  a  matter  of  law,  when  tbere  is 
no  statute  requiring  tiiat  the  bell  be  xxmg  or 
whistle  blown  under  such  drcnmstances, 
and  the  failure  to  give  audi  warning  does 
not  show  such  a  lack  of  ordinary  care  that 
reasonable  minds  cannot  differ  In  the  oonelii- 
sion  that  ancb  failure  constitates  nei^gence. 

[11, 12]  The  charge  la  not  subject  to  this 
critldam.  We  do  not  think  reaaonaUe  minds 
can  differ  in  the  conclusion  tliat,  before  a 
train  la  put  In  motion  on  a  track  <»i  widA 
people  have  a  right  to  be,  and,  as  In  this 
case,  may  be  expected  to  be,  it  la  the  duty  of 
tile  c^wraUveB  ol  sndi  train  to  use  reason- 
able care  to  discover  persons  on  tiie  teadc, 
and  to  give  tiiem  warning  of  Om  approadi 
of  tiie  train.  The  mention  In  Uie  charge  of 
ringing  tiie  bell  or  blowing  the  wlilsQe  does 
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not  require  that  one  of  these  wmrnlngiiboald 

lure  tMen  tXrea;  but  sach  or  any  rfmilar 
warning  salBciait  to  &ttnu!t  tlie  attention 
of  the  people  on  the  track  la  all  that  the 
charge  requires.  Bnt,  If  the  ciiargB  obould 
be  contracted  as  contended  b7  appelant,  It 
was  harmless  error,  becanse  Uiwe  was  no 
erldoice  that  tJie  Qperatlves  ot  flu  train  gave 
any  warning  other  than  ringing  the  bell  and 
blowing  the  whistle,  and.  If  these  warnings 
roe  not  gtren,  the  engine  was  moved  with- 
out any  wandi^ 

The  fifteenth  and  slxteentli  assignmmts  of 
errw  are  without  merit,  and  eadi  of  tiiem  is 
overrnled  without  discosslon. 

The  seventeenth  assignment  complains  of 
tbe  refosal  of  tba  court  to  instruct  the  Jury 
that  plaintiff  was  not  entitled  to  reoorer  U 
the  Jury  found  his  injury  was  the  result  of 
a  want  of  ordinary  care  on  his  part  In  walk- 
ing upon  the  tnck  In  front  of  the  ei^tee. 

It  follows  from  our  co&dnsiuis  that  the 
act  of  ttie  Legislature  before  cUed*  providing 
that^  in  suits  tqr  employes  of  railroads  to  ro- 
oover  damages  for  personal  injuries,  the  fact 
that  the  employ^  is  guilty  of  negligence  shall 
not  bar  bis  rl^t  of  recovery,  applies  to  this 
suit,  the  requested  charge  was  erroneous, 
and  It  was  therefore  properly  refused. 

£13]  The  verdict  of  the  Jury  for  $15,000,  in 
view  of  the  character  of  appellee's  Injnry 
and  the  suffering  which  be  must  have  un- 
dergone, Is  not  so  large  as  to  Justify  the  be- 
lief that.  In  fixing  that  amount  as  compensa- 
tion for  appellee's  injury,  the  jury  were  mov- 
ed by  passion  or  pr^udice,  or  some  im- 
proper infiuence,  and  we  are  therefore  not 
authorised  to  dlsturtt  tlieir  finding  upon  this 
Issue. 

The  renuOning  aadgnments  In  appellant's 
brief  do  not  require  discusi^n,  none  of  them 
In  our  opinion  present  any  error  which  re- 
quires a  reversal  of  the  Judgment  against  the 
appellant  lumber  company,  and  each  of  them 
la  oTcrmled. 

The  Judgment  of  the  court  below  against 
the  appellant  railroad  company  Is  reversed, 
and  Judgment  here  rendered  In  favor  of  that 
company,  and  the  Judgment  In  favor  of  ap- 
pellee against  the  appellant  lumber  company 
Is  alfirmed. 

Reversed  and  rendered  In  part  Affirmed 
in  part 


TEXAS  CBNT.  R.  CO.  t.  McCALL  et  al. 
(No.  600.)  . 

<Court  of  Civil  Appeals  of  Texas.  Amarillo. 
April  11,  1914.   On  Motion  for  Be- 
hearing.  May  16.  1914.) 

1.  Afpkai.  and  BaaoB  (H  215,  268*}— Quks- 

TIONB  BXViaWABLI— iNBianCIIONS— Objso- 
TIONS— WaIVEE. 

Where  do  objection  was  made  and  no  ex- 
ception taken  to  a  charge,  aa  required  by  Acts 
3sd  Leg.  c.  09.  the  giving  of  the  charge  must, 
as  required' by  Bev.  St.  1911,  art  2061,  as 


■mended  by  snch  act  be  regarded  as  approved, 
and  appellant  cannot  complain  thereof. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  lB0£tl314,  1516-1523, 
1525-16S2 :  Dec.  Dig.  U  215,  263.*] 

2.  Appeai.  akd  Ebbob  (i  562*)  —  Recobd  — 
Statbuent  or  Facts. 

Under  Rev.  St.  1911,  arts.  2068.  2070,  and 
district  court  roles  72-74  <67  S.  W.  zzt),  pre- 
scribing the  manner  of  preparing  statementB 
ot  facta,  instruments  or  parts  of  them  bearing 
on  a  question  presented  should  be  copied  into 
the  statement  oi  facts,  and  the  original  instru- 
ments should  not  be  attached  to  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^r,  Cent  Dig.  H  2495-2499;  Dec.  Dig.  | 

3.  Estoppel  (8  68*>~-Pbxjudioe  to  Cabbibb— 
Condition  Repobt  ot  Shippbb. 

A  carrier  not  misled  nor  Induced  to  refrain 
from  doing  any  act,  the  performance  of  which 
would  have  placed  it  in  a  better  condition,  can- 
not rely  on  estoppel  to  bind  a  ehipper  of  lire 
stock  to  condition  reports  si^ed  by  him. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  a  144,  145;  Dec.  Dig.  S  68.*f 

4.  BviDBNCB  (I  265*)  —  Tbanspobtation  or 
Lxvb  Stock— CoHDinoH  Rbpostb— Conclu- 

SIVXHBSS. 

Statements  in  stock  condition  reports  sign- 
ed by  a  shipper  as  an  accommodation  to  the 
conductor,  and  without  having  been  read,  and 
only  to  indicate  that  the  shipment  had  reached 
the  terminus  of  the  carrier's  line,  are  not  bind- 
ing on  tbe  ehipper. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  iS  1029-1050;   Dec.  Dig.  |  26S.*J 

On  Motion  for  Bdiearing. 

5.  Cabbixbs  (I  177*)  —  Cabbiaob  or  Live 
Stock- Dahaqbs— LiABiLiTT. 

The  object  of  Rev.  St.  1911,  art  1830,  aubd. 
26,  providing  that  where  freight  has  been  dam- 
aged  in  transit  over  two  or  more  railroads,  the 
damage  shall  be  apportioned  among  the  rail- 
roads, is  to  relieve  ^e  shipper  ot  tbe  bnrden  of 
proving  the  damage  accruing  on  each  line,  and 
the  initial  carrier  la  liable  for  all  damage,  and 
an  apportionment  is  necessary  only  as  between 
the  carriers. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
C^t^Dig.  H  77&-789,  791-8(S;  Dee.  Dig.  | 

6.  Cabbhu  (S  218*)— Cabbiaob  of  Livb 
Stock— LiiUTATiOH  or  Liabizjtt— Talid- 

ITT. 

A  statement  in  a  contract  for  the  shipment 
of  live  stock  that  the  condition  of  the  cars  and 

bedding  was  satis&ctory,  did  not  relieve  the  car- 
rier from  liability  for  failure  to  properly  bed 
tbe  cars;  otherwise  the  stipulation  would  lim- 
it tbe  common-law  liability  of  the  carrier. 
[Ed.  Note.— For  other  case^  sea  Carriers^ 

entDig.  H    " 

Dig.  i  218.'] 

Appeal  from  Fisher  County  Oourt;  C. 
Miller,  Judge. 

Action  by  J.  S.  McCall  against  the  Texas 
Central  Railroad  Company  and  another. 
From  a  Judgment  for  plaintiff,  defendant 
named  appeals.  Affirmed. 

Spell  &  Sanford  and  W.  W.  Naman,  aU  ot 
Waco,  and  Chas.  O.  Huf^  of  Dallas,  for  ap- 
pellant Jno.  W.  Woods,  of  Rotan,  L.  H,  Mo- 
Orea  and  L.  B.  Allen*  both  of  Boby,  and 
Douthit  &  Smith,  of  Sweetwater,  for  appellee. 


•ror  othsr  eases  ssa  ssms  tople  and  Notion  NUMBER  la  Dee.  DIk  a  Am.  Dig.  Kay-Nih  Series  ft  Rw'r  lodt- 
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HALL,  X  Appdtee,  McCall,  InsUtuted  this 
suit  agaiiiBt  appiellant  and  Qie  Texas  Padfle 
Railway  Company  to  recover  damages  grow- 
ing ont  of  a  cattle  shipment  from  Botan, 
Tex.,  to  Ft.  Wortb,  Tex.  It  was  alleged  tbat 
on  account  of  negU^nt  handling  and  the 
manner  In  whidi  the  cars  were  bedded  the 
Texas  Central  Ballroad  Company  at  point  of 
origin,  and  on  account  of  the  negligent  delay 
and  the  jerking  and  Jarring  of  the  cars  in 
transit'  over  the  lines  of  bodi  companies, 
plaintiff  was  damaged  In  the  snm  of  9840. . 

The  Central  Company  answered  generally, 
and  specially  'that  title  plaintiff  entered  Into 
a  written  contract  wltti  it,  by  the  terms  of 
which  he  agreed  he  would  be  estopped  from 
denying  the  condition  of  the  bedding,  as 
shown  by  the  condition  report  signed  by  hin^ 
aeU. 

By  sanilttnental  petition,  plahittff  denied 
the  execution  of  the  condition  report,  asA 
pleaded  forOw  tbat,  If  he  signed  the  report, 
it  was  done  only  as  an  accommodation  to  the 
conductor,  and  without  plaintiff's  having 
read  the  same,  and  for  the  purpose  only  of 
indicating  that  audi  shipment  had  readied 
the  terminus  of  said  company's  line,  and  for 
no  other  purpose,  intent,  or  reason. 

The  Texas  &  Padfle  Company,  by  special 
answer,  alleged  that  the  cattle  were  shipped 
under  a  written  contract  for  through  car- 
riage; ttmt  they  received  the  same  from  the 
Texas  Oentzal  Company  at  Oisoo  for  trans- 
portation to  Belt  Junction,  where  the  ship- 
ment was  ddivered  to  the  Ft  Worth  Ballroad 
Company. 

Upon  a  trial  before  a  Jury  there  was  a 
verdict  and  Judgment  In  the  sum  of  9260; 
with  Interest  and  coats  of  suit 

[1]  The  first  assignment  of  error  is  predi- 
cated upon  the  third  special  charge  requested 
tfy  the  Texas  ft  Pacific  Company  and  glvoi 
by  the  court,  referring  to  Oie  duty  resting 
upon  ttie  Texas  &  Padfle  Company  in  the 
movement  of  said  shipment  on  the  first  resn^ 
lar  train  passliig  through  Ctsco  in  the  dta«c- 
tion  of  Ft  Worth.  No  objection  was  made 
and  no  exception  taken  to  this  action  on  the 
part  of  the  court,  as  required  by  Acts  83d 
Leg.  c.  60,  p.  113,  and,  under  article  2061 
of  that  act,  the  giving  of  sudi  charge  must 
be  regarded  as  approved  1^  appellant  Q.,  A. 
ft  P.  By.  Co.  v.  Galloway,  166  S.  W.  646. 

[2]  The  ^hth  and  tweilftli  assicnments,  as 
contained  In  the  motion  for  new  trial,  are 
submitted  by  appellant  together  as  his  sec- 
ond assignment  of  error,  and  refte  to  the 
condition  report,  which  ia  signed  by  an>d- 
lee,  McCall,  and  which  states  that  the  bed- 
ding in  the  caxB  was  good.  Ttie  stetement 
of  &ct8  in  this  case  has  attached  to  It,  as 
exhibits,  two  condition  reports,  three  bills  of 
lading  Issued  1^  the  Texas  ft  Padfle  Ballway 
Company,  and  three  Issued  1^  the  Texas  Cen- 
tral Railway  Company,  which  show  to  be  the 
original  bills  upon  whidi  the  cattle  were 
transported.    This  method  of  preparing  a 


statement  of  facte  not  in  accordanoe  with 
rules  72,  78,  and  74  of  the  district  court  (67 
S.  W.  XXV)  and  artides  2068  and  2070,  B.  & 
1911.  These  papers,  or  audi  parts  of  tbem 
as  bore  upon  ttie  questions  presented,  sliould 
have  been  copied  into  the  statement  The 
contracte  were  not  attedied  as  exhltdts  to 
the  pleadings,  and  the  proper  pradloe  In 
audi  cases  is  dearly  stated  in  Byers  et  aL 
V.  Thacker  et  aL,  42  Tex.  Civ.  App.  492,  M 
8.  W.  138. 

[3]  We  have,  hovrever.  cootfdered  ttie 
statement  of  fads  in  connection  with  the 
aaBignments,  and  we  find  that  appdlant  offer- 
ed no  testimony  to  prove  that  by  reason  of 
the  statement  contained  in  tiie  condition  re- 
port with  reference  to  tiie  bedding,  tliat  it 
was  misled  and  Induced  to  refrain  from  doiii« 
any  act,  the  performance  of  which  wonM 
have  placed  it  In  a  better  condition,  and 
there  is  tiierefore  no  estoppeL 

[41  We  think,  further,  the  conditions  un- 
der whidi  appellee,  McGall,  signed  this  re- 
port would  not  have  the  effect  of  making  ttie 
statement  Undlng  upon  him.  H.,  K.  ft  T. 
By.  Ga  V.  Gober,  126  S.  W.  38S;  Mo.  Pae. 
By.  Ga  V.  Ivey,  79  Tex.  444,  15  a  W.  602; 
Mo.  Pac.  By.  Co.  v.  Fennell.  79  Tex.  448, 16  8. 
W.  603 ;  St  L  etc.,  Ry.  v.  Turner,  1  Tex.  Civ. 
App.  625,  20  8.  W.  1006. 

The  Judgment  Is  affirmed. 

On  Motim  for  Rehearing. 

[•]  The  ainwllant  inslsto  that  we  erred  in 
refuatng  consideration  of  Ite  first  assignment 
of  error,  and  In  disposing  of  the  same  upon 
ttie  ground  that  no  excqvtion  was  taken  by 
appellant  to  the  motion  of  the  court  in  giv- 
ing the  special  charge  requested  the  Texas 
ft  Pacific  Ballway  Con^any,  and  Inslste  fur- 
ther ttiatfif  the  rulei»«6cribedby  ttiestatote 
quoted  is  to  be  enforced  against  it,  then, 
because  the  statute  provides  tbat  the  special 
dia^es,  shall  be  "submitted  to  appoatag  coun- 
sel for  examination  and  objection,"  as  vn- 
vtded  by  amended  artlde  1078,  Yemen's 
Sayles'  Ann.  Qv.  St  1014,  and  because  tbe 
record  cdiows  this  spedal  charge  was  not  sub- 
mitted to  appellant's  counsd,  we  phoold  con- 
sider the  assignment  We  have  inspected 
the  piradlngs,  and  find  no  issue  or  omtest 
of  any  character  between  appelant  and  its 
connecting  carder.  Ndtber  of  the  carriers 
in  this  case  asked  that  the  damages.  If  any, 
be  apportioned.  Fly,  J.,  In  G.,  B.  ft  S.  A. 
By.  Co.  et  al.  v.  Toung  ft  Webb,  148  8.  W. 
1113,  held  under  the  laws  of -1899,  p.  214 
(Stetutes  of  1911,  art  1830,  subd.  25),  provid- 
ing, where  freight  has  bem  damaged  in  trans- 
it over  two  or  more  railroads  that  the  dam- 
ages shall  be  apportioned  among  the  rail- 
roads, that  the  object  of  ttie  act  is  to  re- 
lieve the  shipper  of  the  burden  of  proving  ttie 
damages  accruing  on  eadi  line,  the  initial 
carrier  being  liable  to  him  ftir  all  damages, 
and  tbe  apportionment  being  neceraary  onl; 
as  between  the  two  carriers,  and  uses  this 
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language:  *fEt  la  a  matt«  to  be  adjusted  te- 
tween  them,  and,  If  it  has  not  beoi  satisfac- 
torily dcmc^  tbef  eboiild  not  complain  of  ajh 
pellees,  bat  anaU  eadt  ottier."  While  they 
illed  separate  answers,  tbetr  position  Is  the 
aame  as  If  a  ivAnt  fl^it  had  been  made  by 
the  railway  eooQianlea  against  plaintiff's 
right  to  recover.  There  is  notliinK  in  the 
pleadings  of  the  carriers  to  indicate  that 
eitber  was  opposing  the  other,  and  the  stat- 
nte  does  not  therefore  apply.  Our  concla- 
aton  from  an  examination  of  the  record  Is 
that  Qw  matter  of  apportionment  of  damages 
between  the  defendants  was  not  an  Issue  and 
if  we  Shonld  admit  that  the  court  erred  in 
giving  the  duu^  In  question,  appellant  can- 
xkot  be  beard  to  complain. 

[I]  AppeUant  tarthsr  insists  that  we  erred 
in  OTermUng  the  eighth  and  twelfth  assign- 
ments. We  were  misled  by  appellant's  brief 
In  celling  the  ittper  referred  to  in  this  as- 
Bignnient  a  omdltion  report,  and  by  con- 
sidering It  as  BUtib.  This  paper,  whicb  appe- 
lant sought  to  plead  as  an  estoppel,  is  its 
blank  form  No.  112.  The  upper  lialf  of  it 
is  an  order  for  cars;  the  lower  half,  as  filled 
out,  Is  termed  "agent's  record,"  and  Is  a  brief 
Btatement  of  the  date  when  the  cars  were 
ordered  by  wire  and  when  they  were  received. 
It  further  gives  the  hour  when  the  shipper 
was  notlfled  to  load,  when  his  cattle  were 
penned,  when  the  loading  commenced,  when 
It  was  finished,  states  that  the  condition  of 
the  cars  and  bedding  was  good,  that  they 
were  bedded  with  sand,  and,  oppposlte  this 
qnestloD,  "Were  cars  bedded  to  satisfaction 
of  shlpperr'  Is  written  "Yes."  FoUowlng 
this  is:  "I  certify  the  above  statement  Is  cor- 
rect." This  Is  signed:  "J.  S.  McOaU,  Shipper 
In  Charge.  L.  M.  Smitb,  Agent  T.  a  R.  B. 
Co." — ^in  the  order  named.  At  the  bottom  of 
this  form  is  a  note  of  instructions  to  agent 
with  reference  to  the  "wit<"g  of  this  record, 
directing  that  It  be  filled  up  in  duplicate,  mail- 
ing duplicate  to  trainmaster,  and  further  In- 
structing that,  when  shipments  have  been 
loaded  and  forwarded,  all  messages  shall  be 
attached  to  the  original  and  sent,  along  with 
the  duplicate  of  the  contract  covering  the 
shipment,  to  the  general  freight  agent  of  ap- 
pellant Section  11  of  the  bill  of  lading,  and 
which  was  pleaded  by  appellant,  provides  that 
the  shipper  shall  furnish  reports  to  the  con- 
ductor of  the  train  at  the  end  of  each  divi- 
sion as  to  the  condition  of  the  cattle,  and 
shall  be  estopped  from  denying  the  truth  of 
such  reports.  We  find  attached  to  the  state- 
ment of  facts  the  statement  referred  to  In 
this  section  of  the  contract,  but  the  instru- 
ment  first  above  described  Is  clearly  not  this 
condition  report,  and  appellant  has  not 
faithfully  brief «d  the  case  in  this  particular. 
Court  of  Appeals  role  81.  The  paper  under 
discnsBlon  Is  not  a  part  of  the  contract  of 
ah^menC  No  anwideration  is  expressed 
In  It.  and  none  can  be  Imi^ied.  The  state- 


ment ther^  that  the  condition  of  the  cars 
and  bed  was  good  and  satisfactory,  even  If  it 
was  a  part  of  the  contract,  would  not  re- 
lieve appellant  from  llabllif?.  O.,  C.  &  S. 
F.  By.  Co.  T.  Cunningham,  51  Tex,  Civ.  App. 
868,  118  S.  W.  767;  S.  A.  &  A.  P.  B7.  Co. 
V.  Dolan,  85  S.  W.  802.  It  Is  admitted  hi 
the  moti<m  that  the  doty  to  properly  bed  the 
can  was  primarily  upon  appellant  The 
record  Shows  that  McCall  had  no  knowledge 
of  the  contents  of  the  papw  when  he  dgned 
it,  and  that  be  had  not  seen  thebeddiugin  the 
cars.  If  we  admit  that  McCall  had  inspected 
the  bedding  and  had  expressed  himself  as 
being  satisfied  with  it,  nevertheless,  if  there- 
after the  bedding  proved  to  be  insufiUdent 
he  would  not  be  estopped  from  setting  up 
that  fact  We  further  think,  too,  that  n  this 
statement,  which  seems  to  be  nothhig  more 
than  an  "agent's  record"  for  the  Information 
of  his  principal,  had  been  by  proper  reference 
made  a  part  of  the  shipping  contract,  its  effect 
would  tend  to  limit  the  common-law  liability 
of  appelant,  and  it  would  for  that  reason  be 
void.  O.,  H.  A  S.  A.  Ry.  Co.  v.  Sllegmau,  28 
S.  W.  298.  We  are  at  a  loss  to  know  why 
this  paper  should  have  been  offered  or  ad< 
mitted  la  evidence,  tt  has  no  more  bind- 
ing effect  upon  appellee,  McCall,  than  any 
other  private  communication  between  appel 
lant's  a^nts  and  officers,  and  the  ta/et  that 
his  signature  appears  thereon  does  not  alter 
the  role. 

The  motion  for  rehearing  Is  therefore  over- 
ruled. 


JOHNSON  et  aL  v.  MANSFIELD. 
(No.  6581.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
April  6,  19l4    Rehearing  Denied 
May  7,  1914.) 

L  SPEomc    Pebfobhancx    ({  105*)— Diu- 

GENCB— Excuse. 

Plaintiff  in  1904  wtered  Into  a  written 
agreement,  whereby  in  consideration  that  plain- 
tiff and  W.,  who  were  brokers,  would  obtain 
land  at  a  low  price,  defendautB  agreed  to  pur- 
chase it  and  to  give  piaiotiff  and  W.  au  un- 
divided oneJialf  interest  therein  for  $1,500  or, 
when  the  proceeds  of  the  timber  cut  or  land  sold 
to  others  amoanted  to  $1,500,  a  deed  of  their 
interest  would  be  execated  to  plaintiff  and  W. 
Defendants  settled  with  W.  ana  sold  a  part  of 
the  land  to  bim  for  a  price  in  excess  of  $1,500, 
and  plaintiff  on  discovering  the  fact,  in  1910, 
sued  for  specific  performance,  and  tendered 
$750  in  payment  for  bis  one-fourth  interest. 
Held  th&t,  as  it  necessarily  required  time  to  es- 
tablish sawmills  and  to  cut  and  sell  the  timber, 
plaintiff  was  excused  from  not  sooner  seetdng 
a  performance  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  8S  325^41;  Dec.  Dig.  S 
105.*] 

2.  SpECITIO  PEBFOBKAMCa  ((  97*)— ACTIOK— 

Tendeb. 

In  such  case,  plaintiff,  on  a  showing  that 
defendant  had  settled  with  W.  and  sold  land  to 
him  for  a  price  in  excess  of  $l,SO0,  had  the 
right  to  maintain  a  suit  for  specific  perform- 
ance as  to  his  undivided  Interest  wltliout  any 
tender ;  and,  even  If  a  tender  was  necessary,  his 
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tender  of  $760  at  the  trial  was  snffident  both  ea 
to  time  and  amount  to  entitle  him  to  maintain 
a  sQiL 

[Ed.  Note.— For  other  cases,  eee  Specific  Per- 
formance, Cent  Dig.  H  286-288;  De&  Dig;  I 
«7.*] 

3.  Specific  PEBFOBUAnci  (|  12*)— Rioht  or 
AcnoN— Joint  Intebi»t. 

In  such  case,  plaintiff  did  not  lose  his  ri^ht 
to  the  specific  enforcement  of  a  conveyance  to 
the  extent  of  his  interest  under  the  contract* 
merely  becanse  W.  by  acceptliig  a  aettlonent 
from  defendant  coald  not  be  properly  Joined  ai 
a  parl7  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  26-28,  37;  Dec  Dig.  1 
12.»3 

4.  OVIDBNCB    (i  444*>— Pabol  Btidbkcb— 

CONBIDBBAIION  OV  CONVETANCB. 

An  obligation  to  convey  lands,  independent 
on  its  face,  may  be  shown  by  parol  evidence  to 
be  dependent  upon  a  coneidnation  not  express- 
ed In  the  oUigation  or  instrument  declared  on, 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Cent.  Dig.  i|  1929-1944,^49;  Dec.  Dig.  i 
444.*] 

CONTBAOTB  (|  212*)— TlMB  TOB  PBBrOBU- 

ANCE— ReASONABLB  TIMB. 

Under  an  agreement,  whereby,  In  consid- 
eration that  plaintiff  would  obtain  land  at  a 
low  price,  defendants  were  to  purcliase  it  and 
to  convey  an  interest  to  plaintiff  and  another 
for  $1,500,  or  when  sales  of  timber  and  land 
ec|ualed  that  amount,  but  not  providing  any 
time  in  whfdi  it  idiould  be  performed^  a  reason- 
able time  was  implied,  to  be  determined  an- 
der  all  the  fact£  and  circumstances. 

[Ed.  Note. — For  other  cases,  see  Oontracts. 
Cent  Dig.  |9  944-855;  Dec  Dig.  |  212.*] 

6.  SPEctno  Pebfoeuance  ({  6*)— Right  or 
Action— McrnALiTT  of  Obuqation. 

In  such  case,  it  was  not  essential  to  the  va- 
lidity of  the  contract  or  to  plaintiff's  right  to 
enforce  specific  performance  thereof  that  there 
should  be  a  reciprocal  obligation  or  mutuality 
of  remedy ;  plaintiff  having  praformed  his  part 
by  procuring  the  land  at  tm  price  set 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance^  Cent.  Dig'  H  9-11;  Vnc  Dig. 
♦  6.*] 

Appeal  from  District  Court,  liberty  0)nn- 
ty;  L,  B.  Hlghtower,  Judge. 

Action  by  H.  P.  Mansfield  against  J.  8. 
Johnson  and  others  with  croas-plea  by  de- 
fendants. Judgment  tor  plaintiff,  and  de- 
fendants appeal.  Affirmed. 

K.  B.  Pickett,  Jr^  of  Liberty,  and  Jones  & 
Jones,  of  Houston,  for  anwUantB.  Sterens 
&  Stevens,  of  Liberty,  for  appellee. 

McMBANS,  J.  H.  P.  Mansfield  broagbt 
this  snit  against  J.  8.  Jolinson,  Z.  S.  Johnson, 
and  B.  J.  Waldron  to  enforce  apedflc  per^ 
formance  of  an  allegied  contract  for  the  con- 
veyance of  certain  land.  He  alibied  that  on 
January  16,  1904,  be  conveyed  two  tracts  of 
land  in  Liberty  county  to  appellants  Johnson, 
and  that  the  Johnsons  at  the  time  executed 
the  agreement  on  whldi  he  sued,  by  the  terms 
of  which  they  agreed  to  convey  to  plaintUt 
and  defendant  B.  J.  Waldron  an  undivided 
one-half  Interest  in  the  tend  upon  the  pay- 
ment by  plaintUI  and  Waldron  to  the  John- 
sonB  of  the  sum  at  f 1,600;  tiut  the  contract 
iwovlded  that  ttie  land  coidd  be  sold  by  the 


Johnsons  and  that  the  timber  tbereoo  aboold 
be  cot  by  them,  and  that  Hfbea  tbe  JtAnaou 
had  cnt  a  raffidoit  quantity  of  Umber  at  the 
rate  of  per  tbooBand  feet  itiimpag^  or 
should  have  sold  off  any  portion  of  tiie  land, 
and  the  value  of  said  timber  cat  at  said 
price,  or  any  part  of  said  luid  sold  aa  afbre- 
said,  shonld  at  any  lime  beoome  equal  to 
$1,500,  then  tbe  drfftndants  were  to  convey  to 
plaintiff  and  Waldron  an  nndlvided  one-half 
inteeest  In  said  land,  or  a  specific  portUm 
thereof  that  ml^t  be  agreed  upon  In  sattefac- 
tlon  of  the  undivided  one-half  Interest  at 
plaintiff;  it  being  farther  agreed  tliat  the 
91,600  could  Indlude  the  price  of  timber  cut 
from  said  land  or  the  proceeds  of  the  sales  of 
any  portion  of  said  land,  and  that  all  of  said 
sum  could  be  made  alone  by  timber  cut,  at 
the  price  stated,  or  It  might  be  made  alone 
by  the  sale  of  any  portion  of  the  land.  He 
further  allied  that  defendants  erected  a 
sawmill  and  cut  timber  from  said  land  of  the 
value  of  $1,600,  at  the  rate  specified,  bat  that 
they  refused  to  convey  the  land  to  plaintiff; 
that  in  1900  the  defendants  made  some  kind 
of  a  settlement  with  the  defendant  Waldron 
by  adjusting  and  compromising  his  <dalm,  the 
exact' terms  of  which  were  nnknown  to  plaln- 
tiflt,  for  which  reason  the  said  Waldron  was 
made  a  party  defendant,  and  it  waa  prayed 
that  he  be  required  to  answer  and  disclose 
what  settlement  was  made  by  blm  with  de- 
fendants Johnson.  He  further  alleged  that 
in  1006  he  tendered  to  the  Johnsons  $7S0,  and 
demanded  that  they  convey  to  him  an  undi- 
vided one-fourth  interest  in  said  land  In  sat- 
isfaction of  the  contract  He  further  alleged 
that  the  moving  consideration  on  the  part  of 
the  said  Johnsons  in  the  execution  of  the  in- 
stmment  declared  upon  was  that  the  plaintiff 
should  procure  the  title  of  the  lands  describ- 
ed in  his  petition  from-T.  P.  Ayers,  and  thst 
the  plaintiff  had  performed  his  part  of  the 
said  consideration  and  did  procure  the  title 
from  said  Ayers.  It  waa  farther  alleged  that 
the  Instrument  declared  upon  had  been  exe- 
cuted in  duplicate;  one  copy  being  retained 
by  the  defendants  and  one  copy  was  kept  by 
Ira  P.  Jones,  Esq.,  to  be  htid  by  him  for  all 
parties  concerned,  and  it  bdng  nndeistood 
and  agreed  that  said  instrument  would  not 
be  recorded  in  order  that  the  records  might 
not  show  the  claim  of  plaintiff  and  Waldron, 
thus  facilitating  the  defendants  Johnson  in 
making  sales  of  the  land.  It  was  further  al- 
leged ;  13iat  the  defendants  frandolently  con- 
cealed from  the  plaintiff  the  fact  as  to  mon- 
eys realized  out  of  the  sale  of  said  land  and 
timber,  and  that  fbe  plalitflff  did  not  axa- 
tain  until  about  the  1st  day  of  January, 
1910,  that  the  defendants  had  realised  $2,000 
ont  of  the  iwoceeds  of  tbnber  cnt  and  aalea  <tf 
land.  That  the  amounts  acquired  by  said 
Johnsons  were  wholly  within  the  knowledge 
of  ttw  said  Johnsrau^  and  plaintiff  was  un- 
able to  ascertain  aE  of  tJie  ftets  in  regard 
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thereto  nntU  tbrn  lint  day  of  January,  1910. 
PlainUff  fnrtlier  pleaded  that  U  It  ba  found 
that  the  defendants  J(^m8on  had  not  cut 
timber  of  smlBclent  Talne,  at  tbe  rate  named, 
to  corer  the  intwest  ot  plaintiff  In  ttie  land 
In  accordance  with  the  contract,  that  he  stood 
willing  and  ready  to  pay  into  coart  such 
amount  as  wonld  be  sufilcieat  to  corer  hla 
pro  rata  ihaxe  of  ttie  land  nndtt  tba  tenna  of 
the  contract 

The  appeUanti  answered  by  general  denial, 
and  pleaded  that  there  was  no  oraatderatlon 
to  support  the  contract  sned  on  and  total 
failure  of  consideration.  Th^  farther  plead* 
ed :  That  the  agreanent  set  np  was  a  gratui- 
touB  offer  of  a  gift,  and  not  binding.  That 
about  Janoory  IB,  1904,  Ayera  was  the  owner 
of  lands  described  in  the  plaintiff's  petition, 
and  the  appellee  Uansfleld  and  Waldnm 
came  to  the  defendants  to  get  th«n  to  pnr^ 
chase  the  same  for  a  oonslderatlon  of  98,000 
to  be  paid  to  Ayers.  TtOit  Mansfl^  claimed 
to  have  antlwrltT  from  the  owners  of  lands 
adjoining  and  nearly  surroimding  the  Ayers 
lands,  and  heavily  tlnrtiered,  and  that  he 
would  sell  the  timber  thereon  to  the  said 
Johnsons.  That  the  appdlants  woe  induced 
to  buy  Oie  Ayera  land  for  98,000  and  were 
willing  to  purchase  the  timber  from  Mans- 
field  on  the  lauds  represented  by  him,  and 
that  Mansfield  made  a  contract  or  convey- 
ance of  said  timber  to  the  appdiants  for  him- 
self and  those  he  represented,  and  as  a  oon- 
irideratton  for  tbe  contract  from  Mansfield 
and  his  constitnoits  fbr  the  sale  of  such  tim- 
ber to  the  Johnsons  the  latter  made  an  agree- 
ment by  wfaldi,  on  being  paid  91,600  by 
Mansfield  and  Woltbtm,  they  wonld  convey 
to  them  an  undivided  one-half  interest  in  the 
lands  pnrdiased  from  Ayers,  and  that  two 
years  was  fixed  as  the  limit  of  the  time  for 
such  payment,  and  if  said  sum  was  not  paid 
within  two  years  the  contract  was  to  be  of 
no  further  force  or  effect   That  the  only 
agreement  made  by  the  appellants  Is  ttte  one 
attached  to  their  answer.   That  iqipellants 
never  received  anything  at  nlue  for  making 
said  agreemoit   That  it  turned  out  that 
Mansfield  was  wltliout  authority  from  the 
owners  to  sdl  the  tlmlwr  to  appellants,  and 
that  said  c(mtract  was  r^udlated  by  many 
of  his  ocmstltuents,  and  that  the  same  was 
wholly  invalid  and  Iniqieratlve,  and  that  by 
reason  thereof  the  agreement  made  by  the 
aroellants  to  Mansfield  and  Waldron  became 
Inoperative  and  void  by  total  failure  of  con- 
sideration.   That  the  98,000  paid  for  the 
Ayers  land  was  the  full  value  thereof  and 
an  adequate  oonsldentlon  for  the  convey- 
ance.  That  the  agreement  from  aiq>ellants 
to  appellee  and  Waldron  was  a  gratuitous 
donation  based  on  no  consideration  and  was 
a'  nudum  pactauk   That  the  appellants  set 
np  a  sawmill  on  the  land  which  they  had  pur* 
diased  from  Ayers  through  Mansfield  and 
commenced  to  cat  the  timber  whldl  had  been 
sold  to  tban      Mansfield  on  the  adjoining 
lands,  and  that  immediately  tiie  owners  fOr^ 
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bade  them  to  cut  the  timber  and  threatened 
them  with  lawsuits  and  injunctions  and  re- 
pudiated the  contract  and  declared  It  not 
bindii^  on  them,  and  that  appellee  was  es- 
topped by  reason  of  bis  acts  and  represeata- 
tlons  as  to  his  authority  and  right  to  convey 
the  timber.  That  a  large  number  of  the 
owners  had  never  gtvai  aj^wllee  any  authori- 
ty to  bind  them.  That  the  appellee  and 
Waldron,  within  two  years  from  the  w^Wng 
of  said  contract,  aliandoned  all  claim  or  right 
thereoBder  and  rraoquced  any  right  to  the 
said  agreement  and  made  a  rescission  there- 
of and  declared  that  they  would  neither  re- 
ly upon  nor  Insist  upon  it  any  tarthtat.  Tbat 
the  appellee  should  not  sustain  said  suit  tWh 
cause  of  Us  laches,  delay,  and  renunciation 
of  said  agreement,  and  because  the  lands 
souglit  to  be  recovered  had  become  of  great 
value  with  the  timber  thereon,  and  that  said 
land  was  not  of  the  value  of  920  per  acre, 
and  becauee  of  such  great  Increase  in  value 
of  said  land  and  the  la^  sums  of  money 
paid  out  by  appellants  In  perfecting  Uie  title 
and  defmding  Udgatlon  thereon,  to  which 
the  appellee  contributed  nothing,  It  was  now 
inequitable  and  unjust  to  the  appellants  tor 
appellee  to  recover,  and  denied  that  tlie  deed  ■ 
from  Ayers  to  Mansfltid,  or  the  deed  from 
Mansfield  to  appellanto,  created  a  trust,  and 
said  deed  was  absolut^  and  that  there  was 
no  resorvatlon  of  title  or  Interest  in  the  land 
conveyed  by  Mansfield  to  appellants,  and 
that  by  reason  of  the  lapse  of  more  than  four 
years  since  the  execution  of  said  agreement 
and  said  deeds,  any  trust  was  barred,  and 
by  cross-plea  the  ivpdlante  son^t  to  have 
SB  Id  agreement  sued  on  declared  of  no  tax- 
Otdt  force  or  effect,  and  any  cloud  it  cast  up* 
on  their  title  to  be  removed,  and  for  general, 
legal,  and  equitable  rcUef. 

Plaintiff  dismissed  as  to  defendant  Wal- 
dron, and  a  trial  before  a  Jury  resulted  in  a 
verdict  and  Judgment  for  plaintiff,  from 
which  the  defttidants  Johnson  have  ap- 
pealed. 

The  evidence  In  the  record  Jostlfles  the  fol- 
lowing flndizvs  of  UxA: 

On  January  Iff,  1804,  a  written  agreemoit 
In  duplicate  originals  was  dgned  by  appd- 
lants,  but  not  by  Mansfield  and  Waldron,  one 
copy  of  wUiA  was  delivered  to  Mansfield  and 
the  ottier  retailed  by  the  Johnsons.  One  of 
the  copies  was  caused  to  be  recorded  by  the 
Johnsons  in  the  deed  records  of  Uberty  conn- 
ty,  after  which  both  co^es  were  lost.  The 
material  portion  of  the  contract  declared  up- 
on, omitting  field  notes,  as  follows :  "E^ow 
all  mm  by  these  presents^  that  whereas,  H. 
P.  Mansfield  has  this  day  conveyed  to  us, 
J.  S.  Johnson  and  Z.  S.  Johnson,  of  Liberty 
County,  Texas,  those  two  cntain  tracto  of 
land  fully  set  forth  in  said  deed  of  convey 
ance  described  as  follows :  First  tract— A 
tract  of  (640)  six  hundred  and  forty  acres 
of  land  out  of  the  Jose  Dolores  Martlnei 
leagues  Nob.  (6)  six  and  (8)  nln&  Second 
tract— AU'  that  cectaln  tzact  of  land  contain* 
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Ing  (345)  thiee  handred  and  fortT-flve  acres 
and  betng  part  of  league  No.  (9)  nine  of  the 
3.  D.  Martinez  Eleven  league  grant  And 
wbereas,  we  liave  paid  him,  the  said  H.  P. 
Manafleld,  the  sum  of  ($3,000.00)  three  thoa- 
sand  dollars  each.  And  whereas,  It  Is  con- 
templated that  we  are  to  erect  a  sawmill 
upon  the  above  mentioned  and  described  land 
and  to  operate  the  same  In  cutting  and  saw- 
ing lumber  from  the  timber  thereon.  Said 
mill  which  we  contemplate  to  be  erected  on 
or  by  the  1st  day  of  July,  1904,  or  sooner  If 
possible.  Said  n^lU  to  be  owned  b7  the  un- 
dersigned with  all  attachments  and  Improve- 
ments that  we  may  make  on  said  land,  per- 
taining to  said  sawmill  to  be  owned  by  as 
and  placed  at  our  expense.  And  whereas, 
the  said  H.  P.  Mansfield  and  B.  J.  Waldron 
contemplate  the  reconveyance  from  us  of  an 
undivided  one-half  of  said  laud  to  them,  ex- 
clusive of  said  Improvements,  min  and  at- 
tachment on  payment  to  us  of  the  sum  of 
(¥1,600.00)  fifte^  handred  dollars.  And 
whereas.  It  Is  contemplated  that  portions  of 
said  land  may  be  sold  at  any  time  hereafter 
by  us  as  well  as  timber  ott  of  it  that  may  be 
cut  into  lumber :  It  is  agreed  that  when  the 
sales  of  any  portions  of  said  land  or  any 
amount  of  timber  cut  from  said  land  at  the 
rate  of  $1.25  per  thousand  feet  stumpage 
shall  amount  to  the  sum  of  $1,000.00,  then 
in  such  event  we  are  to  deed  to  the  said  H. 
P.  Mansfield  and  E.  J.  Waldron  a  one-half 
undivided  interest  In  said  land  or  a  specific 
portion  thereof  that  may  be  agreed  upon  In 
satisfaction  of  the  nndlvlded  one-half  inter- 
est of  the  said  Mansfield.  It  is  hereby 
agreed  that  the  said  amount  of  ($1^000.00) 
fifteen  hundred  dollars  shaU  include  the 
prices  of  said  timber  first  cut  off  of  said 
land  or  the  proceeds  of  the  sales  of  any  por- 
tion of  said  land  or  the  said  ($1,600.00)  fif- 
teen hundred  dollars  may  be  made  alone 
firom  the  timber  at  the  price  of  $1.25  i>er 
thousand  feet  stumpage  or  It  may  be  made 
up  from  the  sale  of  any  portion  of  said  tracts 
of  land.  It  Is  understood  and  agreed  by  us 
that  in  case  of  any  sales  of  any  portion  of 
said  above-mentioned  tracts  tit  land  we  are 
not  to  sell  the  same  for  less  than  $40.00  per 
acre  without  the'  consent  of  all  parties  hereto 
in  writing,  but  there  is  not  restriction  or 
limitation  upon  the  maximum  amount  or 
price  that  we  may  receive  for  said  land. 
Whoi  the  said  $1,500.00  above  specified  has 
been  received  by  us,  then  we  are  to  conv^ 
to  the  said  H.  P.  Mansfield  ud  B.  J.  Wal- 
dron or  their  h^rs  and  assigns  an  undivided 
half  ot  all  of  what  remains  unsold  in  said 
two  tracts,  and  It  is  her^y  spedally  agreed 
and  understood  that  in  making  a  portitloa 
or  division  of  said  tract  of  land  we  are  to  re- 
serve to  ourselves  that  portion  of  said  tracts 
on  which  our  said  ImprovemoitB  may  be 
placed,  that  la  the  Improvements  ahall  be- 
long to  us  and  the  portion  which  we  are  to 
receive  In  said  division  shall  be  so  laid  off 
as  to  Include  our  Improvements.   After  the 


division  of  said  tract  of  land  as  berelnbefore 
set  out  the  timb^  on  that  portion  which 
shall  be  set  aside  to  the  said  H.  P.  Mansfield 
and  E.  J.  Waldron  shall  be  paid  for  by  us 
at  the  price  of  $1.25  per  thousand  feet  stump- 
age  to  include  all  classes  of  timber  that  we 
may  cut,  but  upon  that  portion  of  the  land 
that  is  set  aside  and  Included  In  our  portloo 
we  are  to  own  the  timber  as  well  as  the  land 
and  we  do  not  have  to  pay  said  price  for 
said  timber." 

The  contract  Introduced  in  evidence  and 
relied  upon  by  appellants  Johnson  is  identi- 
cally the  same  as  the  above,  with  the  excep 
tlon  that  to  the  clause  providing  for  the  pay- 
ment of  the  $1,500  Is  added,  "Within  two 
<Z)  years  from  date,  a  failure  to  pay  said 
sum  of  money  shall  forfeit  and  annul  tlie  con- 
tract" Mansfield,  In  the  court  below,  at- 
tacked this  additional  provision  as  a  forgery. 
The  evidence  was  sufficient  to  authorize  the 
jury  to  find  that  the  contract  declared  up- 
on by  the  plaintiff  was  the  true  contract,  and 
we  BO  find.  The  Jury  was  also  warranted  lu 
finding  that  the  app^nts  had  made  a  set- 
tlem^t  with  Waldron  for  such  interest  In 
the  land  as  he  was  entitied  to  by  conveying 
to  him  an  Interest  therein.  The  considera- 
tion entering  into  the  execution  of  tiie  con- 
tract between  plaintiff  and  defendants  aeemt 
to  have  been  this:  Ayers  was  the  owner  of 
the  land,  and  Mansfield,  a  real  estate  dealer, 
vras  in  a  position  to  buy  it  from  him  cheap- 
er than  any  one  else,  and,  in  ordw  to  pur- 
chase the  land  at  the  price  at  which  Mans- 
field could  buy  it,  the  Johnsons  agreed  to  give 
him  and  Waldron,  who  it  appears  was  also 
trying  to  sell  the  land  to  the  Johnsons,  an 
undivided  half  interest  therelQ  upon  the 
payment  to  them  of  $1,600.  It  was  contem- 
plated that  the  Johnsons  should  cut  and 
sell  the  timber,  and  that,  whoi  thc7  sold 
$1,500  worth  at  the  price  of  $1.25  per  thou- 
sand feet  stompage,  a  deed  conveying  an 
undivided  half  interest  should  be  made  b; 
the  Johnsons  to  Mansfield  and  Waldron:  and 
It  was  also  contemplated  that  the  Johnsons 
might  sell  a  portion  of  the  land,  and,  U  i 
sufficient  quantity  should  be  sold  to  make  th« 
stipulatea  amount,  then  a  deed  should  be 
executed  to  Mansfltid  and  Waldron  for  an 
undivided  half  of  the  remainder.  The  evi- 
dence further  warrants  the  condu^n  that 
the  Johnsons  sold  a  portion  of  the  land  tc 
Waldron  for  a  sum  in  excess  of  $1,600.  At 
the  time  of  the  trial  Mansfield  tendered  tc 
the  Johnsons  $750  in  payment  of  a  one 
fourth  interest  in  the  land,  but  no  toider  oi 
any  amount  was  made  by  him  prior  there 
to.  This  suit  was  not  filed  until  April  19 
IdlO,  more  than  six  years  after  Uie  ex- 
ecution of  tlie  omtract  dedared  on. 

[1-1]  Appellant  under  hla  first  nmigfauaa 
of  error,  which  sufficiently  raises  the  point 
cQntjmds,  in  effect,  that  idaintlfl  Uansfleld. 
seeking  spedfie  wforcement  of  the  ctmtract 
ttaust  show  that  he  has  pvtonned  or  crffered 
to  i>erform  the  acts  which  formed  the  oonsid- 
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eratlon  of  Om  undertaUns  on  the  part  of 
defiBiidants;  and  tbat  the  contract  providing 
for  the  conTeyance  of  a  half  Interest  to  Hans- 
field  and  Waldron  jointly,  upon  the  payment 
by  them  of  91,500,  la  not  compiled  with  by 
Mansfield  when  be  tendered  only  ¥7S0  and 
demanded  a  conr^ance  to  himself  of  a  one- 
foortta  Interest  In  the  land,  and  that  tboe- 
fore  he  wan  without  equity  entitllns  him  to 
a  de<aee  for  any  part  of  the  land.  This  con- 
tention cannot  be  sostained.    As  before 
shown,  tender  of  the  $1,600  by  Mansfield  and 
Waldnm  was  omttngent  npon  the  failure  of 
the  Johnsons  to  sell  snfOiclHit  timber  or  land 
to  make  the  onm  of  money  stated.   It  was 
only  In  the  event  that  this  sum  was  not  real- 
ised In  this  way  that  Mansfield  and  Waldron 
were  required  to  make  any  tender.  Neces- 
sarily it  required  time  to  establish  sawmills, 
and  to  cut  and  sell  the  timber  or  to  nego- 
tiate the  sale  of  land,  and  this  was  a  sufS- 
dent  excuse  for  Mansfield  not  sooner  seek- 
ing the  pofbrmance  of  the  contract  ^e 
testimony  sufficiently  Bbows  that  the  John- 
sons sold  land  snffldent  In  value  to  realise 
the  amount  agreed  upon,  and  this  of  Itself 
rendered  a  tender  upon  the  part  of  Mans- 
field and  Waldron  unnecessary.   The  testi- 
mony is  sufficient  to  show,  further,  that  the 
Johnsons  settied  wltik  Waldron  for  his  tnter^ 
est  In  the  land,  and,  this  being  tru^  a  suit 
for  Qieciflc  performance  brought  by  him 
would  bare  ben  wholly  unauthorised  and 
could  have  bera  defeated,  had  it  been  brought, 
Iff  showing  tiiis  fsct  In  tiiese  circumstanc- 
es Mansfitid  had  the  rlt^t  to  bring  and 
matatein  this  suit  In  his  own  b^lf  to  com- 
pel GkB  Johnsons  to  specifically  perform  the 
cmtract  in  so  far  as  his  undivided  interest 
In  the  land  is  concerned.   Certainly  it  was 
not  requisite  tiiat  Mansfield  tender  the  en- 
tire 91,600^  after  Waldron  had  been  settled 
with  for  his  interest  in  the  land.  It  is  equal- 
ly certain  that  Mansfield  did  not  lose  his 
right  to  spsdflc  enforcement  of  a  conveyance 
to  th«  extent  of  his  interest  nnder  tiie  con- 
tract mer^  because  Waldron  by  accepting  a 
settlement  from  the  JcAnsons  could  not  be 
properly  joined  as  a  party  plaintiff.   To  so 
htAA  would  be  in  eflMt  to  declare  that  the 
Johnsons  by  spedflcally  performing  tiuAr 
oontraot  as  to  Waldnm's  Interest;  and  thus 
pnttinv  It  out  of  his  pow»  to  "*fllBtfl<n  a 
suit  for  qieclfle  poformance,  had  deprived 
Mansfldd  of  the  right  to  maintain  an  action 
to  compel  specific  performance  to  the  ex- 
tout  of  bis  interest  under  the  contract  TU- 
lery  r.  Land,  180  N.  0.  687,  48  8.  B.  824; 
Townsrad  t.  Blantibara,  117  Iowa,  36,  90  N. 
W.  619;  Ward  v.  Walker,  159  8.  W.  820. 
And  even,lf  a  tender  by  Mansfidd  had  been 
necessary,  we  think  in  the  drcumstanoes  of 
the  esse  tiie  tendw  at  tiie  time  of  trial  was 
saffl<dait  both  as  to  time  and  amount  to  en- 
title him  to  malntnln  the  suit. 

[4-8]  Aroellante  contend  by  their  second 
assigntnwit  tbat  the  court  erred  In  admi^ 


ting  in  evidence^  over  their  objection,  the 
contract  sued  upon  by  plaintlfl.  The  objec- 
tions offered  were:  0)  That  the  contract  fail- 
ed to  show  any  consideration  to  sopport  it, 
(2)  because  it  stated  no  time  within  which 
It  was  to  be  performed  by  defendants,  and 
(8)  because  of  the  absence  of  reciprocal  ob^ 
ligatlona  or  mutuality  of  remedy.  The  ob- 
jections are  not  well  taken.  An  obligation  to 
convey  lands,  independent  on  ita  face,  may 
be  shown  by  parol  evidence  to  be  dependent 
npon  a  consideration  not  expressed  in  the 
obligation  or  instmmesit  declared  on. 
Yoonger  t.  Weldi,  22  Tex.  419.  Such  con- 
sideration vnu  shown  by  parol  proof  upon 
the  trlaL  While  the  cmtract  did  not  ino- 
vlde  any  time  within  which  it  should  be  per- 
formed, a  reasonable  time  was  Implied,  end 
since  it  was  ^own  that  the  plaintiff  had  In 
part  performed  the  consideration  by  procur- 
ing the  land  for  tefendants,  and,  further, 
that  the  defendanta  were  cutting  tlie  timber 
and  sdllng  the  land  as  they  had  a  right  un- 
der the  contract  to  do,  for  the  purpose  of 
consummating  the  agreement,  such  reason- 
able time  Is  to  be  determined  under  all  Uie 
tacte  and  circnmstancea.  Under  the  fact* 
of  this  case^  it  was  not  essential  to  the  va 
lidlty  of  the  contract  that  there  be  redprocaj 
cAIigations  or  mutuality  of  remedies.  Mans- 
fleld  having  in  part  performed  the  consider^ 
ation  by  purchasing  the  land  from  Ayers  tor 
the  Johnsons,  and  the  contingencies  upon 
which  he  had  tiie  right  to  have  a  conveyance 
to  his  interest  having  happened,  by  tiie  sale 
of  more  than  $1,600  wortii  of  the  land  and  by 
tendering  into  court  the  money,  it  vras  Imma- 
terial that  there  was  no  provision  in  the  con- 
tract entitling  the  Johnsons  to  maintain  spe- 
dfic  performance  against  Mansfield  in  case 
they  desired  he  should  take  the  land  and  he 
refused  to  do  so.  Pomeroy  on  Ciont  H 
168,  169,  170  ;  2  PomOTOy's  EqniteUe  Rem- 
edies, 11  770,  773. 

It  is  contended  by  tiie  sixth  ass^ment 
that  ttie  Judgment  is  ^Inst  the  great  pre- 
ponderance of  ttie  evidence,  in  that  the  evi- 
dence shows  that  the  consideration  for  the 
execution  of  tiie  wzlttoi  agreement  has  fail- 
ed, because  such  ctmsideraUon  was  that  Mans- 
fi^d  should  procure  and  sell  to  the  Johnsons 
the  timber  upon  lands  surrounding  that  pur- 
chased from  Ayers,  and  that  he  had  failed  to 
do  BO.  This  was  pleaded  by  defendanta  and 
denied  by  plalntUf,  and  the  Issue  thus  form- 
ed was  submitted  to  the  Jury,  who  upon  suf- 
ficient evidence  found  against  defradanta  in 
this  regard.    The  assignment  is  overruled. 

We  will  not  prolong  this  opinion  by  a  dis- 
cussion of  each  of  ai^llanta*  asslgnmenta  of 
error.  We  think  it  Is  sufficient  to  say  that 
we  have  carefully  examined  all  of  them  and 
find  that  no  reversible  error  has  been  point- 
ed out  in  either  of  them. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 

Affirmed* 
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EIJ.IOTT  Bt  al.  T.  OETZ  OF  BBOWNWOOD. 

(No.  4,780.) 

(Court  of  OtH  Appeals  of  Texas.  Austin. 
June  7,  1011.  Certified  Qaestlona  AnaweEed 
by  Supreme  Court  May  6,  1914.) 

Death  (1  88^— Aonon  tob  Dk&tb— Lubxl- 

nr. 

Under  the  statute  authorizing  an  action  tor 
death  by  negligent  act,  a  munici^  corporation 
is  not  liable  for  the  death  of  a  person  caused 
by  its  negligence  in  maintaining  its  streets. 

LBd.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  I  40;  Dea  Dig.  S  83.*] 

Furman,  J.,  dissenting. 

Appeal  from  District  Conrt,  Brown  Coun- 
ty ;  John  W.  Goodwin,  Judge. 

Action  by  Mary  B.  Blllott  and  others  against 
the  City  of  Brownwood.  From  a  Judgment 
sustaining  a  general  demurrer  to  the  petition, 
plalntlfTs  appeaL  Affirmed. 

Certified  question  answered  by  Supreme 
Court  in  166  S.  W.  1129. 

A.  S.  Fisher  and  W.  M.  Allison,  both  of 
Georgetown,  and  Arch  Grlnnan,  of  Brown- 
wood,  for  appellants.  O.  L.  BlcOartn^,  of 
Brownwood,  for  appellee. 

KEY,  C.  J.  This  suit  was  brought  by  Ma- 
zy B.  Mllott,  the  snrrlTlng  wife,  and  other 
relatives  of  Otho  S.  Elliott,  seeing  to  re- 
coTer  damages  from  the  city  of  Brownwood 
on  account  of  the  death  of  Otho  S.  Elliott 
The  plaintiffs  alleged  In  their  petition  that 
the  defendant  was  a  municipal  corporation 
of  more  than  1,000  inhabitants,  duly  incorpo- 
rated under  title  18,  c.  1,  of  Uie  Revised  Stat- 
utes of  Texas.  They  predicated  their  cause 
of  action  upon  allied  negligence  of  the  de- 
fendant in  reference  to  a  certain  street  and 
bridge  or  culvert  across  the  same,  which 
street  the  defendant  had  opened  up  and  was 
maintaining  for  the  use  the  pablli^  and 
which  bridge  or  culvert  it  had  constracted 
across  the  street  It  was  alleged  tiiat  on 
Mar  28,  1908,  a  heavy  rain  fell  in  the  city 
of  Brownwood  and  vicinity,  whlcih  rain  caus- 
ed the  timbers  and  boards  of  the  bridge  re- 
ferred to  to  be  severed  from  tbeir  fiisteidngs 
and  washed  away,  which  resulted  In  a  pit  or 
trench  about  6  feet  deep  and  20  feet  wide  in 
the  street  It  was  further  alleged  that  on 
Hay  26, 1908,  during  the  nighttime  and  while 
It  was  very  dark,  Otho  S.  EUlott  wu  passing 
along  said  street  on  horseback,  wll^ut  any 
knowledge  of  the  absence  of  the  timbers  and 
boards  of  t^e  bridge,  and  without  any  knowl- 
edge of  Uie  pit  or  trench  referred  to,  and, 
wltfaont  ftiult  on  his  part,  his  horse  fell  or 
plunged  beadlong  Into  said  pit  or  trench,  and 
as  a  result  thereof  Otho  S.  Elliott  was  killed. 
The  petition  contaliud  all  other  averments 
necessary  to  show  that  the  plaintiffs  had  a 
cause  of  action  against  the  defendant,  if  the 
statute  creating  a  cause  of  action  in  behalf 
of  relatives  when  ttx  death  of  one  person  is 
caused  by  the  wrongful  act  of  another  pex^ 


son  Includes  In  Uie  latter  dasv  a  monidpal 
corporation  whoi  ttie  wiongfOl  conduct 
charged  against  sudi  corporation  relates  to 
acts  done  or  omitted  In  opening  or  malntalTi- 
Ing  public  streets  within  the  limits  of  such 
corporation.  The  trial  court  sustained  a 
general  demurrer  to  the  plalntitCs*  petition, 
and  the  latter  have  aiq;>eBled  and  assign  er- 
ror upon  that  ruling. 

The  statute  referred  to  was  construed  by 
this  court  in  Rltz  v.  City  of  Austin,  1  Tex. 
av.  App.  466,  20  S.  W.  1029,  in  which  It  was 
held  that  the  word  "person,"  as  used  in  that 
statute,  did  not  include  a  corporation.  Al- 
:  though  a  writ  of  error  was  refused  In  that 
case,  our  Supreme  Clourt,  In  Flemmlng  v. 
Texas  Loan  Agency,  87  Tex.  238,  27  S.  W. 
126.  26  D.  B.  A.  250,  held  that  the  statute 
was  Intended  to  Include  and  render  liable 
private  corporations.  In  that  case  the  Su- 
preme Court  said :  "The  reasoning  In  the 
case  of  Rltz  v.  City  of  Austlo,  1  Tex.  Civ, 
App.  455  [20  S.  W.  1029],  In  which  an  appU- 
cation  for  a  writ  of  error  was  refused  by  this 
court  Is  not  In  accordance  with  the  view  ex- 
pressed In  this  opinion.  That  was  a  case  of 
a  municipal  corporation,  and  Is  dlatin^ish- 
able  from  this  case.  In  rejecting  an  applica- 
tion for  a  writ  of  error,  we  approve  the  re- 
sult of  the  case  as  determined  by  the  Court 
of  Civil  Appeals,  but  do  not  necessarily  adopt 
the  opinion." 

As  a  matter  of  fact  the  Bits  Case  had 
another  question  in  It;  but  the  foregoing 
excerpt  from  the  opinion  in  the  Flemmlng 
Case  indicates  that  the  writ  of  error  was 
refused  upon  the  ground  that  the  dty  of 
Austin  was  a  municipal  corporation,  and 
therefore  not  within  the  purview  of  the  stat- 
ute creating  a  cause  of  action  in  favor  of  a 
surviving  relative,  when  the  death  of  one 
person  is  caused  by  the  wrongful  act  negli- 
gence, nnskillfulness,  or  default  of  another. 
Rltz's  death  was  caused  by  «  detective 
street 

After  the  Flemmlng  Clase  was  decided,  the 
case  of  Searight  v.  City  of  Au^n,  42  S.  W. 
857,  which  involved  a  similar  question  of 
municipal  llabUity.  came  before  this  court 
In  that  case  the  deceased  lost  his  life  while 
working  f6r  the  city  upon  one  of  its  electxie 
light  towers,  and  this  court  affirmed  the  ac- 
tion of  the  trial  court  in  holding  that  the  mo- 
nlcipallty  was  not  liable^  and  tlte  Suiweme 
Conrt  refused  to  giant  a  writ  of  error,  in 
that  case  this  court  said:  "It  was  dadded 
by  tills  court  in  the  case  of  Bits  v.  City  of 
Austin,  1  Tex.  av.  Appu  465,  20  S.  W.  1008^ 
that  such  a  suit  would  not  lie  against  a  mn- 
nidpal  city  cwporatlon.  The  Suineme  Court 
refused  a  writ  of  error  In  that  case.  In  a 
later  case  the  Supreme  Court  held  that  such 
a  suit  was  maintainable  against  a  prirats 
corporation  ^lemming  v.  Loan  Agauy,  8T 
Tex.  238, 27  S.  W.  126  [26  L.B.  A.  2601):  bnt 
as  we  understand  the  court.  It  M^«u*»d  the 
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result  of  {be  cue  decided  by  this  court  The 
court  distliigiilabes  betwem  a  private  and  a 
mnnlcUial  c(»rporattoii.  We  belteve  the  case 
last  cited  settles  the  law  of  the  case  at  bar 
advenely  to  the  appellants,  and  the  Judgment 
of  the  lower  court  Is  afflimed." 

In  Uie  case  at  bar  counsel  for  appeUautB 
have  presented  a  strong  argnmentt  and  have 
dted  cases  in  other  Jnrlsdictlons  construing 
statutes  somewhat  similar  to  ours,  and  hold- 
ing ttiat,  whffii  the  facts  alleged  would  have 
eonstitntad  a  cause  of  action  in  favor  of  the 
decvased,  if  death  had  not  resulted,  such 
statutes  create  a  cause  of  action  against  a 
municipality  in  favor  of  the  beneflciarleB 
m^tioDed  in  the  statute;  and,  if  that  was 
an  opm  question  in  this  state,  we  might  feel 
disposed  to  follow  such  authorities  and  hold 
that  the  petition  under  consideration  states 
a  cause  of  action.  However,  we  regard  the 
action  of  the  Supreme  Court  in  refusing  a 
writ  of  errm  in  the  Bits  Case  for  the  reason 
stated  ^  that  court  In  the  Vtonmlng  Case, 
and  tbo  snbseciueiit  action  of  that  trlhonal  in 
refostDg  a  writ  of  error  In  the  Searl^t  Case, 
as  having  settled  the  question  in  this  state. 

Gounael  Cor  appellant  have  vited  some 
other  oases  decided      our  Supreme  Oourt, 
none  of  which  soui^t  to  recover  damag»  for 
Injuries  resulting  in  death,  except  Olty  of 
G^veston  v.  Baitwur,  82  Tex.  ITS,  GO  Am. 
Bep.  S18.   But  in  that  case  it  Is  axvarent 
from  the  opinion  <tf  the  court  that  whether 
or  not  the  statute  created  a  cause  of  action 
against  a  municipality  for  damages  caused 
by  injuries  resulting  in  deatli  was  not  pre- 
sented or  considered.   Prior  to  iS82  many 
suits  were  maintained  and  Judgmoits  affirm* 
ed  by  the  Supreme  Conrt  against  reciivers  of 
railroads;  but,  when  the  question  was  raised 
as  to  whether  or  not  the  statute  creating 
such  cause  of  action  included  receivers,  that 
court  h«ld  tiiat  it  did  not,  and  stated  that 
the  afflnnanoe  of  tsawm  JudgonntB  against 
inch  receivers,  where  the  queetion  was  neith- 
er suggssted  nor  considered,  did  not  consti- 
tute adjufflcations  of  the  question.  Turner 
V.  Cioos  St  Bddy,  Beceivers^  88  Tex.  281.  18 
8.  W.  678,  IS  L.  B.  A.  268.  In  the  Barbour 
Case  above  dted  and  relied  on  by  ai^lanf  s 
counsel,  the  Judgment  of  the  trial  court  was 
not  affirmed,  but  was  reversed  and  mnanded. 
end,  as  to  the  question  of  liability,  the  court 
merely  said:  "The  question  of  the  liability 
of  a  municipal  corporation  for  damages  for 
u  injury  resulting  from  neglect  to  keep  its 
ddewBlks  and  streets  in  repair  has  been  con- 
sidered In  the  case  of  the  City  of  Oalveston 
T.  Posnalusky  [62  Tex.  118,  BO  Am.  Bep.  fflT], 
decided  at  the  present  term,   •   *   •  and 
for  the  reasons  given,  and  upon  ttie  author- 
ities dted  In  that  case,  we  hold  in  this  case 
that  such  a  corporation  is  liable  for  such 
'oJnry,  in  the  absence  of  an  e:q»ress  statute 
dedaiing  the  UabiUty."    That  quotation, 
taken  in  connection  with  the  case  therein  cited, 
vhidi  was  decided  the  day  previous,  shows 
^t  the  court  did  not  have  In  mind,  consider 


or  decide  any  questloD  of  liability  based  upm 
a  statute  creating  a  cause  of  action.  In  fact 
the  last  clause  of  the  quotation,  as  well  as 
the  Posnainsky  Case  therein  referred  to, 
shows  that  the  court  had  in  mind  the  ques- 
tion of  common-law  liability,  and  not  of  lia- 
bility created  by  statute  law. 

Counsel  for  appellant  lay  great  stress  upon 
the  case  of  City  of  Galveston  v.  Posnainsky, 
82  Tex.  119,  SO  Am.  Rep.  B17,  wherein  sev- 
eral general  principles  are  announced  and 
supported  by  authorities  therein  referred  to, 
and  in  which  Chief  Justice  WUlle  was  dls- 
gnalifled,  and  the  other  members  of  the  court 
held  that  a  person  who  was  Injured,  but  not 
killed,  by  reason  of  the  negligent  failure  of 
the  dty  of  Galveston  to  properly  maintain 
a  street  could  recover  damages,  resting  such 
liability,  not  upon  any  statute,  but  upon  the 
common  law.  That  dedsion  has  been  re- 
peatedly followed,  and,  unless  overruled  by 
the  Supreme  Court,  will  continue  as  the  rule 
of  law  In  this  stat^  althon^  it  is  ctmtrary 
to  many  deddons  In  other  Juiis^ctkms. 
And  in  White  v.  City  of  San  Antonio,  Tex. 
316,  60  S,  W.  426^  while  secEmingly  c(»icedtng 
that  the  qoestUm  was  finally  settied  by  the 
FoanalndEy  Cas^  Chief  Justice  Gaines  said: 
"Since  the  public  have  a  right  to  use  the 
straets  of  a  dty,  and  they  are  for  the  benefit 
of  the  pnUic  at  large,  and  not  peculiarly  for 
the  interest  of  the  corporation,  it  seems  dif- 
ficult to  Justify  the  holding  under  the  gen- 
eral nd&  However,  the  law  is  so  settied  In 
this  state  and  very  generally  so  settled  else- 
where, eltiier  by  statute  or  by  Judldal 
dedsion." 

Without  questioning  tiie  authority  of  the 
Posnainsky  Case,  it  is  not  conddraed  amiss 
for  the  writer  of  this  opinion  to  say  that  in- 
vestigation made  in  this  case  has  led  him  to 
doubt  if  the  weight  of  authority  supports 
that  case,  lluiy  of  the  cases  on  the  subject 
were  revlevrad  by  Ctilef  Justice  Gray  in  Bill 
T.  Bostwi,  122  Mass.  844,  '28  Am.  Bep.  332, 
Is  an  elaborate  and  fordtOe  opinion,  dealing 
with  the  question  of  municipal  liability  for 
damages  sounding  in  tort;  and  it  is  shown 
In  that  opinion  that  many  of  the  cases  re- 
lied on  In  support  the  ptfxotMiai  that  such 
liability  Kdsts  at  common  law  were  bated 
uptm  diarters  "or  statutes  hdd  to  create  sndi 
liability.  In  EUll  v.  Boston,  supra,  it  la  point- 
ed out  that  Oliver  v.  Worcester,  102  Mass.  . 
480.  8  Am.  Bep.  48S,  wUdi  Is  quoted  from  in 
the  <^dnlon  in  the  Posnainsky  Oase^  was  a 
case  in  which  a  dty,  not  in  the  dlsdiarge  of 
any  public  dut7,  was  holding  and  dealing 
with  property  as  Its  own,  tor  its  own  buieflt, 
and  in  the  same  was  as  a  private  owner 
ml^t  As  Hill  V.  Boston  does  not  appear  to 
have  been  dted  by  dther  the  court  or  oouur 
set  In  the  Fosnabiaky  Case,  It  is  reasonable 
to  suppose  that  it  was  overlooked.  The  Pos- 
nainsky Case  Is  In  conflict  with  Caty  oi 
Navasota  v.  Fearoe,  46  Tex.  S26,  28  Am.  B^ 
279,  in  which  it  was  hdd  that  the  muntd- 
pality  was  not  liable  to  <me  who  was  Injure** 
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by  Its  ueCUgoit  fatlnre  to  ke^  Its  streets  in 
repair. 

it  is  contended  on  behalf  of  appellant  that 
a  mnnle^l  corporatttm,  as  is  shown  In  the 
Posmdnsfey  Oase»  acts  In  a  dual  capacity,  one 
gOTemmental  or  pnbUc,  and  the  other  in  a 
sense  proprietary  or  private,  and  that,  when 
it  acts  in  the  former  capacity,  it  cannot  he 
held  liable  fbr  the  negligence  or  misfeasance 
of  its  oflBcers  or  representatives,  bat,  when  it 
acts  in  the  latter  capacity,  it  can  and  should 
be  BO  held.  That  pn^sltion  Is  followed  with 
the  further  contention  that,  as  It  was  settled 
in  the  Posnainaky  Case  Uiat  a  municipal  cor- 
poration In  opening  and  maintaining  streets 
does  not  act  in  a  governmental  or  pnbllc  ca- 
pacity, but  acts  fbr  its  own  benefit,  the  stat- 
ute creating  liability  when  the  death  of  one 
person  la  caused  by  the  misconduct  or  neg- 
ligence of  another  person  should  be  so  con- 
strued as  to  Include  a  municipal  corporation 
when  ttie  death  results  from  its  negligent  fail- 
ure to  properly  maintain  a  street  Our  answer 
to  that  Is  that  the  Supreme  Court  has,  In  ef- 
fect, held  otherwise  In  the  Rita  Case  and  the 
Seari^t  cW,  heretofore  referred  to. 

In  reaching  ttie  condusion  that  the  stet- 
ute  did  not  Include  a  municipal  corporation, 
we  do  not  know,  any  more  than  may  be  in- 
ferred, what  was  in  the  minds  of  tike  mem- 
bers of  the  Sniu«me  Court  It  may  be  that 
they  failed  to  be  impressed  with  the  sugges- 
tions so  forcibly  urged  by  appellanto*  ceun- 
sel  In  this  case,  and  it  may  be  that  they  had 
doubts  and  regrets  concerning  the  'Posnain- 
sky  Case,  and  were  not  willing  to  make  it  4 
predicate  upon  whlc^  to  extoid  the  Ua- 
bUtty  of  nranldpal  corporations. 

It  is  also  worthy  of  note^  and  a  circum- 
stance of  some  importance  in  determining 
whether  or  not  it  was  the  leglalatlTe  intent 
that  the  word  **per8(m"  should  include  a  mor 
nldpal  corporation,  that,  when  the  atatuto 
in  question  was  first  enacted.  It  bad  not  been 
held  our  Supreme  Court  that  such  corpo- 
rations were  liable  at  common  law  for  dam- 
ages  resulting  from  failure  to  properly  main- 
tain streeto;  and  outside  decisions  were  in 
conflict  upon  tbat  subject,  and  .the  court  re- 
ferred to  has  since  that  time  rendered  con- 
flicting ded^ons  won  It  Navasota  t. 
Pearoe,  supra ;  Galveston  t.  Posnalnsky,  su- 
pra. 

,  It  has  been  held  in  this  state  that  neither 
the  state  nor  a  county  can  be  held  liable  at 
common  law  for  the  failure  of  dttaer  or  both 
to  properly  maintain  public  roads,  and  It  is 
ImposslMe  for  the  writer  of  this  opinion  to 
perceive  any.  sound  dlsttnctton  betweoi  a 
county  and  a  dty  In  that  respect  A  street 
in  a  d^  is  as  much  a  public  Ughway  as  a 
turiv>Ike  or  dirt  road  not  within  the  limits  of 
a  mnnldiwl  corporation,  and  the  maintenance 
of  a  street  by  a  munidpal  corporation  Is  as 
mudi  the  exercise  of  a  public  fnnctiim  as  la 
the  maintenance  of  a  public  road  by  a 
county. 

For  the  reasons  given,  a  majority  of  tbis 


court  has  reached  the  conclusion  ttut  the 
trial  court  ruled  correctly  when  it  aostalned 
the  demurrer  to  appellants'  petitloi^  and  Its 
Judgment  is  therefore  affirmed. 
Affirmed. 

JENKINS.  J.,  being  dlaqnaUfled.  did  not 

sit  In  this  case. 

rURMAN,  J.  (dissenting).  Adopting  the 
statement  of  the  case  as  set  forth  in  the 
opinion  of  a  majority  of  this  court,  the 
writer  hereof  Is  constrained  to  dissent  trom 
the  conclusions  reached  by  the  court  for  the 
following  reasons: 

It  was  clearly  decided  in  the  caae  of  Rltz 
V.  Caty  of  Austin,  1  Tex.  Civ.  App.  4S5,  20 
S.  W.  1029,  that  under  clause  2,  art  3017,  of 
the  Bevlaed  Statutes  of  Texas  an  action  tor 
damages  would  not  He  against  a  corporation, 
and  that  the  word  "another,"  as  used  in  said 
clause  2,  was  Intended  to  mean  and  did  mean 
another  natural  "person,"  and  did  not  In- 
clude an  "artificial"  person  or  corporation. 
Which  prindple  was  later  followed  and  re- 
affirmed in  the  case  of  Searlght  v.  City  of 
Austin,  42  S.  W.  857.  by  this  court ;  in  which 
two  cases  write  of  error  were  denied  by  our 
Supreme  Court  It  does  not  seem  clear,  liow- 
ever,  that  the  precise  question  raised  herein 
was  raised  In  the  Searlght  Case.  It  appears, 
then,  from  the  face  of  the  deddon  that  onr 
Supreme  Court  approved  the  prindple  laid 
down  in  the  Bite  Case,  and  held  that  the 
word  "person"  and  "another."  as  used  In  said 
clause  -2,  art  3017,  are  used  and  employed  In 
tlidr  popular  sense,  and  mean  an  Individual 
and  not  an  artificial  person.  In  a  iAter 
case,  however,  than  the  Blta  Case,  vis.,  Flem- 
mSjtg  V.  Loan  Agency,  87  Tex.  288,  27  S.  W. 
126,  28  L.  B.  A.  200,  our  Supreme  Court 
modified  Oie  effect  of  the  dedsion  in  the 
Rita  Case,  and  dedded,  in  eflSct  that  the 
word  "another,"  as  employed  In  said  clause  2, 
art  8017,  was  not  limited  to  natoral  persons 
only  but  did  indude  private  corporations, 
whldi  conatrucUon  has  i^iince  been  followed 
and  reaffirmed  in  a  number  of  cases,  so  that 
It  may  be  Justly  assumed  that  the  law  la  def- 
initely settled  In  this  state  that,  under  said 
clause  2,  art  8017,  of  the  Revised  Statutes  of 
1895,  an  action  will  now  lie  against  a  private 
corporation  when  thr^  death  of  any  peraoa  is 
caused  Ite  wrongful  act  negUgmce,  nn- 
sklllfnlhess,  or  default  It  further  appears, 
too  well  settled  to  admit  ot  controversy,  that 
a  munidpal  corporation— a  dty,  for  example 
—acta  in  a  twofold  capadty.  "Certain  func- 
tions are  emfured  upon  it  in  Oie  Intweat  of 
the  pnbllc  at  large,  and  certain  othrn  fac 
the  peculiar  advantage  of  ite  own  IntaaM- 
tants.  For  tiie  unlawful  acto  of  Ita  <rfHeers 
In  performing  functions  of  the  fornix  dass; 
the  corporation  is  held,  as  a  rule,  not  to  he 
responsible ;  but  for  their  torte  in  dlsebarg- 
Ing  duties  of  a  purely  corporate  cSiaracto'. 
the  corporation  is  liable.  White  City  of 
San  Antonio,  94  Tex.  813,  60  S  W.  426; 
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GItT  Of  Oalveston  r.  PoBnalnsky.  62  Tsx.  118, 
50  Am.  Rep.  S17,  and  nameroiis  cases  therein 
cited." 

It  is  not  deemed  necessary  in  deciding  tUs 
case  to  follow  the  reasoning  of  the  rarions 
courtfl  by  which  ttiey  have  arrived  at  the 
conclusion  that  a  mnnlclpal  corporation — a 
city  for  example— is  held  liable  tor  a  failure 
to  keep  its  streets,  sidewalks,  and  bridges  in 
repair.  SnfBce  It  to  say,  in  tlie  langoage  of 
Mr.  Justice  Gaines  in  the  case  of  White  v. 
CUty  of  San  Antonio,  94  Tex.  316,  00  S. 
W.  427,  '^s  to  the  liability  of  dUes  for  the 
negligence  of  Its  officers  in  opening  and  main- 
taining Its  streets  there  is  some  contrariety 
of  opinion  though  it  is  held,  as  we  think,  by 
the  great  weight  of  authority,  that  they  are 
80  liable."  It  would  seem,  then,  that  if  a 
municipal  corporation — a  city  for  oample — 
incorporated  under  the  general  la  wd  of  Texas, 
is  to  be  held  liable  for  damages  for  neglect  of 
corporate  duty  In  failing  to  keep  Its  streets, 
sidewalks,  and  bridges  in  repair,  it  must  fol- 
low that  such  duty  appertains  to  It  in  its 
character  as  a  private  corporation,  and  the 
exercise  of  such  dat^  is  not  a  gorwnmental 
function. 

Hence  It  is  clear  that  it  is  the  character, 
purpose,  and  object  of  the  act  done  or  duty 
neglected  that  determines  whether  a  munici- 
pal corporation — a  city — Is  or  is  not  exempt 
from  liability  for  wrongful  acts  or  negligence 
causing  injury,  and  not  the  mere  fact  of  in- 
corporation as  a  municipality  vel  non. 

In  the  discharge  of  certain  involuntary  du- 
ties under  the  terms  of  Its  charter,  an  In- 
corporated ctt7  may  perform  functtons  that 
are  governmental  and  essentially  public  in 
character,  and  would  enjoy  immunity  from 
liability  for  negligence  In  the  performance 
thereof.  While  the  same  city  may  volun- 
tarily assume  optional  duties  under  its  char- 
to-  that  are  essentially  private  in  object 
scope,  and  character,  in  which  latter  event 
such  dty  would  act  in  the  capacity  of  a 


private  corporation,  and  would  be  held  re* 
sponsible  for  damages  resnltli^  from  Its  neg- 
ligence, wrongfulness,  or  default  as  such,  and 
conld  not  and  should  not  be  permitted  by  the 
law  to  Invoke,  as  a  shield  from  liability  for 
acts  or  defaults  committed  in  furthering  its 
private  Interest,  the  mere  &ct  that  at  the 
time  of  the  act  or  default  complained  of  it 
was  also  fiavested  with  other  powers,  tone- 
Hons,  and  duties  essentlaUy' public.  We  un- 
derstand that  the  reason  for  the  rule  exempt- 
ing municipal  <dty  conmratlons  from  liabil- 
ity for  acts  or  negligence  of  their  officers  is 
based  on  the  theory  that  such  corporation, 
while  in  the  discharge  of  governmental  func- 
tions, is  a  part  of  the  state  government,  and 
as  such  may  not  be  sued  without  the  consent 
of  the  state;  but  when.  In  a  particular  case, 
the  pleadings  disclose  that  the  act  or  faltufe 
of  duty  complained  of  does  not  come  within 
the  purview  of  a  governmental  ftinctlon,  then 
the  maxim  that,  when  the  reason  for  the  rule 
fails,  the  mle  also  will  fall  applies. 

If  the  act  or  omission  of  duty  causing  the 
alleged  injury  la  shown  by  the  pleadings  to 
be  of  the  class  denominated  as  a  governmen- 
tal function,  a  different  question  would  be  be- 
fore us ;  but  where,  as  In  this  case,  the  peti- 
tion specifically  complains  of  an  act  and  a 
failure  of  duty  which  our  Supreme  Court 
holds  in  repeated  decisions  to  be  of  a  char- 
acter pertaining  to  private  corporations,  it 
would  seem  that  the  defendant,  for  the  pur- 
poses of  this  case,  has  elected  to  act  and  did 
act  as  a  de  facto  private  corporation  in 
erecting  the  bridge  complained  of,  and  in  fall- 
ing to  keep  same  in  repair,  as  alleged.  And 
It  is  the  opinion  of  the  writer  that  the  peti- 
tion states  a  good  cause  of  action,  and  that 
the  demurrers  addressed  thereto  in  tbe  dis- 
trict court  of  Brown  county  should  have  been 
overruled,  and  that  the  Judgment  of  the  dis- 
trict court  of  Brown  county  should  be  re- 
versed, and  this  cause  remanded  tor  trial 
In  said  court 
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BOBBBT80N  t.  DlSBBIOK  «t  aL  (No.  299.) 
(Supreme  Court  of  Arfcuuaa.    Uay  4,  1914.) 

1,  DBPOsraAKixs  (I  6*)  —  Funds  —  Iteosn — 

NOTICB— *  *COUBT. " 

Act  April  12.  1911  (Sp.  Acts  19U.  p.  473) 
I  1.  provides  that  it  shall  be  the  duty  of  the 
conoty  "oourt"  ni  certain  counties  at  the  July, 
1911,  term  thereof,  and  at  the  same  term  ev- 
ery two  years  thereafter,  to  receive  proiwei- 
tioDB  from  any  bank  that  may  desire  to  become 
a  depository  of  the  public  fund  of  tbe  county, 
including  school  funds,  notice  of  intention  to 
receive  such  propositions  or  bids  to  be  publish- 
ed by  the  clerk  of  the  court  for  a  period  of  not 
less  than  IS  days  before  the  commencement  of 
the  term,  in  some  newspaper  in  the  county. 
Held  that,  since  the  notice  la  required  to  be 
published  15  days  before  tbe  commoicement 
of  the  term,  the  word  "coort,"  as  used  in  the 
first  clause  of  the  section,  should  be  construed 
to  mean  "judge,"  so  that  it  was  the  duty  of 
the  judge  to  enter  an  order  directing  the  derk 
to  publish  the  notice,  and  the  duty  of  the  clerk 
to  comply  therewith. 

[Ed.  Note. — For  other  cases,  see  Depositaries, 
Oant  Dig.  S  20;   Dec.  Dig.  f  6.* 

For  other  definitions,  eee  Words  and  Phrases, 
TOL  2.  pp.  1672-1682;  toI.  8,  p.  7622.] 

2.  MAivDAifUB  (I  78*)— Pubzjo  DtmB»~BiT- 

rOBCKUEKT— NaTTIBB  OF  RliHBDT. 

The  duty  imposed  on  a  county  judge  of 
certain  counties  by  Act  April  12,  1911  (Sp. 
Acta  1911,  D.  478)  1 1,  to  order  a  publication  of 
notice  for  Che  receipt  of  proposals  from  banks 
to  act  as  depositories  for  public  funds,  and 
the  duty  of  the  clerk  to  publish  such  noticet  nwy 
be  enforced  by  mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Gent  Dig.  H  UB.  185.  144-149;  Dec  Dig.  | 
73.*] 

8.  DlPOSITABIKa   (I  6*)— GOUHTT  OmOERS— 

Notice  or  Bidb— Depobxtobt  of  Pcblxo 
Fdnds. 

Act  April  12,  1911  (Sp.  Acts  1911.  p.  473), 
makes  it  the  duty  of  a  county  court  of  certain 
ooontisa  at  the  July  turn,  and  every  two  years 
thereafter,  to  receive  propositions  from  bankers 
for  the  deposit  of  county  funds,  and  requires  no- 
tice of  such  intention  to  be  published  by  the  derk 
not  leiB  tiua  15  days  before  tiie  commencement 
of  the  tern.  HHd,  that  the  duties  prescrUied  are 
mandatory,  and  the  publication  of  such  notice 
in  accordance  with  the  order  of  the  judge  is  min- 
isterial, whtdi  duties  the  officers  are  bound  to 
perfimn  of  their  own  motion. 

[Ed.  Note.— For  other  eases,  see  Depositaries, 
dent  Dig.  |  20;  Dec.  Dign  &*] 

4.  HAirDAHDS  (I  72*)— Right  to  Wbit-^- 
DiciAi.  DiacBimoM- Befusal  of  Judob  to 
Act. 

WbQe  judicial  discretion  in  matters  com- 
mitted to  the  county  court  will  not  be  controlled 
by  mandamus,  yet,  if  the  court  f^s  or  refiues 
to  act  at  all,  numdamus  wIH  issue  to  compel  ac- 
tion. 

[Bd.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  I  184;  Dec.  Dig.  J  72.*] 

5.  Mandamus  (i  14*)  — Aotiok  bt  Countt 

GOUBT— FAILUBB  to  AOT. 

Where  the  county  judge  and  derk  of  cer- 
tain counties,  within  Act  April  12.  1911  (Sp. 
Acts  1911,  p.  473),  requiring  the  court  at  its 
July  term,  and  every  two  years  thereafter,  to 
advertise  for  bids  from  banks  to  act  as  deposi- 
tories for  public  funds,  failed  to  act,  such  failure 
was  equivalent  to  a  refusal  to  perform  the  man- 
datory duty  imposed,  and  justified  the  issuance 
of  mandamus. 

[Ed.  Note.— For  other  oises,  see  Mandamus, 
Cent  Dig.  H  44-46;  Dec  Dig.  {  14.*] 


6.  MaITDaXTTS  <|  14*)— iMUAlTOa-^OBUC  Or- 

ficbbs— Mandatobt  Dutt. 

Where  a  mandatory  do^  of  a  pabUc  na- 
ture affecting  the  people  at  large  is  imposed 
on  a  public  office^  no  demand  en  performance 
and  refusal  to  perform  is  essential  to  tbe  main- 
tenance of  mandamus  to  compel  him  to  act; 
he  havliv  failed  to  act  within  the  time  pre- 
scribed. 

[Ed.  Note^For  otiier  eases,  see  Vandamnik 
Oent  Dig.  H  44r-46;  Dec  Dig.  |  14.*] 

Appeal  from  Circuit  Cavrt,  Lee  County; 
J.  M.  Jackson,  Jadg& 

Application  by  J.  T.  Robertson  for  writ  of 
mandamus  against  W.  T.  Derrick  and  ottaera. 
From  an  order  denying  the  writ,  petltioaer 
appeals.  Beversed,  and  writ  gauted  tma 
Smireme  Court. 

Soleaon  ft  MeCullodi,  of  Marjapna,  ft>r  ap- 
pelant Burke  ft  Mann  and  Daggett  ft 
Di^Siett  all  of  Maxlanna,  and  8.  H.  Mann  and 
J.  W.  Morrow,  both  of  Forteet  Ottr;  tot  ap- 
peUees. 

WOOD,  J.  The  Qneetion  presented  1^  tlila 
appeal  is  whether  or  not  mandamus  will  lie 
at  the  Instance  of  a  dtiioi  and  taxpayer  of 
Lee  county  to  compel  tbe  oonn^  Judge  and 
tbe  eonnty  cleA  of  that  eonnfy  to  give  the 
notice  provided  by  and  otherwise  comply  with 
Aek  181,  Sp.  Acta  19U,  approved  April  12, 
1911,  which  provides,  In  part,  as  follows: 

"Section  1.  It  ahall  be  the  duty  of  the 
coQDt?  conrt  of  OnUe^iead,  *  •  *  and 
Lee  counties,  at  the  July,  1911,  term  tbeveo^ 
and  at  the  same  term  of  court  every  two 
years  thereafter,  to  nctfye  iffoposittmia  finm 
any  bank,  banker,  or  trust  company  In  said 
conntiea,  that  may  dee  ire  to  be  the  depository 
of  the  iniblic  fonds  of  said  eoontles,  Inelnd- 
ing  school  funds.  Notice  of  0ie  Intmtloo  to 
receive  such  propositions  or  Mds  shall  be 
published  1^  the  detk  of  asid  oomity  Cor  a 
period  of  not  lesi  ttan  fifteen  dsya  before 
the  commencement  of  said  tmn,  In  some 
newspaper  In  his  said  ootuty. 

"Sec.  2.  Any  sutih  banit,  banker  or  trust 
company,  desiring  to  become  such  depository, 
shall  on  or  before  the  first  day  of  asid  term 
of  court,  file  with  the  <derfc  of  said  court  a 
sealed  bid  stating  the  rate  of  interest  ofltsr- 
ed  to  be  paid  by  such  bidder  for  tbe  two 
years  next  ensuing,  upon  the  comity  fundi. 
*  *  *  that  may  be  deposited  In  pnrsnanoe 
to  such  bld&  And  said  Ud  shaU  be  accom- 
panied by  a  eertifled  check  for  not  lesa  than 
$260.00,  and  in  such  greater  amount  as  tlie 
court  shall  wder,  to  be  stated  In  the  ad- 
vertisement heretofore  roQulred.** 

[1, 2]  The  provl^ons  of  the  sections  quoted 
are  all  of  tbe  act  irtilch  it  Is  necessary  to  set 
forth,  as  tbe  other  sections  rdate  arduslTe- 
ly  to  things  that  are  to  be  done  alMr  the 
notice  is  glTen.  The  sectitms  nrast  be  con- 
strued together,  so  as  to  mate  ttiem  harmoni- 
ons  and  to  effectuate  the  manifest  purpose  of 
the  L^lslatnre  In  passing  the  act  Tbe  lat- 
tw  clause  of  the  second  section  reads :  *'And 
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aaid  U&  riian  be  uoompftnled  a.  certified 
cbeck  for  not  lees  than  ¥250.00,  and  ia  such 
greater  amoont  ae  the  court  ehall  order,  to 
be  stated  In  tbe  adTertlinment  beretofwe  re- 
quired." The  first  section  requlree  a  notice 
to  be  irabllsbed  15  days  before  tbe  commence- 
ment of  said  term,  etc.  TaUnf  tbeee  two 
eectioDs  together,  It  Is  apparent  that  tiie 
word  "court"  In  tbe  last  dause  of  tbe  sec- 
ond section  has  reference  to  the  Judge,  for 
It  would  be  In^oBslble  for  the  court,  as  a 
court,  to  order  the  publication  of  the  notice 
IS  days  before  the  Goiumencemmt  of  the  term 
of  court  Mecessarlly  only  tbe  Judge  of  the 
court  could  make  the  order  tor  the  publica- 
tion required  by  tbe  act  The  conrt,  as  a 
court,  could  not  make  an  otAer,  except  wbea 
duly  organised  and  in  aeeslon,  and  as  the 
act  contemplates  fbat  tbe  order  for  tbe  publl* 
cation  shall  be  made  before  the  court  con- 
Tcnea,  necessarily  tbe  word  "coitrt,"  as  used 
In  the  latter  clause,  to  wit,  "the  court  shall 
order/'  etc,  means  the  Judge.  The  statute 
contemplates  that  tbe  Initial  act  shall  be 
performed  by  the  county  judge  In  fixing  the 
amount  of  tbe  bUMers*  deposit  and  ordering 
the  publication  of  the  notice;  but  the  statute 
Itself  fixes  the  TpiiriTnnm  amount  of  the  de- 
posit at  ¥250,  and  If  the  county  judge  fails 
to  act  In  the  premises,  tiie  du^  Is  imposed 
on  tbe  clerk  to  publish  tbe  notice  anyway. 
These  duties  are  imposed  on  each  of  those 
officers,  and  tbey  may  be  compelled  by  man- 
damus to  perform  them. 

[S,  4]  Tbe  provisions  of  the  statute  requir- 
ing the  publication  of  the  notice.  In  the  man- 
ner and  form  prescribed  therein,  are  manda- 
tory. Tbe  publication  of  this  notice,  as  pro- 
vided. Is  merely  a  ministerial  function,  and 
it  is  the  duty  of  tbe  officers  Intrusted  with 
Its  performance  to  act  on  tb^  own  motion 
ia  pursuance  of  the  statute.  All  the  duties 
of  a  discretionary  and  judicial  cbaracter  Im- 
posed upon  the  county  court  come  after  the 
publication  of  tbe  notice.  a%e  object  of  this 
notice  Is  to  give  those  desiring  to  become  the 
depository  an  opportunity  to  iQake  their 
Uds,  and-  to  procure  tbe  best  bids  (Attainable 
for  tbe  county,  and  to  notify  bidders  of  tbe 
time  propositions  or  bids  wUl  be  reeelred. 
The  county  Judge  and  tbe  county  clerk  have 
no  discretion,  thwefore,  as  to  whether  or  not 
tbey  shall  publish  the  notice  required  by  the 
statute.  As  to  what  the  court,  as  a  court, 
may  or  may  not  do,  or  what  It  should  or 
should  not  be  required  to  do,  after  the  publi- 
cation Is  given  as  the  statute  prescribes,  are 
not  now  before  us  for  consideratfon.  Judi- 
cial discretion,  In  those  matters  committed  to 
tile  county  court,  will  not  be  controlled  by 
writ  of  mandamus ;.  but  even  In  those  mat- 
ters, where  the  court  fans  or  refuses  to  act 
at  all,  it  can  be  set  In  motion  by  mandamus. 

[f]  The  Judge  and  tbe  clok,  under  the 
statute,  must  act  by  giving  tbe  notice,  and 
tbelr  failure  to  act  is  tantamount  to  a  re- 
fossl  to  perform  a  duty  wbicb  Is  mandatory 


upon  them,  and  tbelr  faUnre  to  act  also 
showa  conclusive  tbelr  Intention  not  to  per- 
form thtf  r  duty. 

[I]  The  rule  is  correctly  stated  In  People  v. 
Board  of  Supervisors,  223  111.  187,  79  N.  a 
123,  as  follows:  'The  general  rule  is  that, 
before  applying  for  a  mandamus,  an  express 
demand  should  be  made,  and  there  should  be 
a  refusal  to  perform,  either  express  or  im- 
plied. In  cases,  however,  wbwe  the  duty 
sought  to  be  raforced  Is  of  a  public  nature, 
allecting  the  people  at  larg^  and  there  Is  no 
one  especially  empowered  to  demand  its  per- 
formance, there  Is  no  necessity  for  a  demand 
and  a  refusal.  The  law  requiring  the  duty 
stands  as  a  continuing  demand."  See.  also. 
People  V.  Board  of  Bducation,  127  111.  613, 
21  N.  E.  187,  and  other  cases  dted  in  ap- 
pellant's reply  brief.  The  rule  and  the  ex- 
ception Is  recognized  in  Lee  County  v.  Phll- 
Ups  County,  86  Ark.  276,  where  we  said: 
"The  general  rule  Is  admitted  to  be  that  a 
demand  is  necessary.  Tbe  eaccepUons  sus- 
tained by  some  authorities  are  In  cases  wbwe 
tbe  law  Imposes  a  positive  and  w^-deflaed 
duty  of  a  public  nature  upon  public  <^cers, 
affecting  public  Interests.  Then  the  law 
stands  for  a  coatinnous  demand,  and  it  snfflc- 
ea  to  show  a  refnsaL" 

It  followB  that  the  court  erred  In  not  or- 
dering a  writ  of  mandamus,  and  its  jndg- 
ment  wUl  tiierefwe  be  reversed,  and  man- 
damus will  Issue  here,  directed  against  the 
appeUees,  commanding  tta6  judge  to  order  and 
the  clerk  to  publish  the  notice  and  to  fni^ 
ther  proceed  as  vpedfled  in  the  statute 


JONES  et  aL  v.  SHIBLBT  et  al.  (No.  298.) 
(Supreme  Court  of  Arkansas.    May  4,  1814.) 

Landlobd  and  Tenant  (1  95*)— Lkass— Tbb- 
KiNATiON— Conditions— EviDB  NCE. 

Evidence  hetd  to  support  a  linding  tiiat  a 
lease  of  certain  land  In  controversy  to  defend- 
ant was  subject  to  the  oondititm  that  it  should 
terminate  In  case  of  a  sale  of  tbe  land  by  the 
landlord  during  the  year. 

[Ed.  Note.— For  other  cases,  see  Landlord 
ancMTenant;  CenL  Dig.  H  300-804;  Dec  Dig. 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty; Jeptha  H.  Evans,  Judge. 

Action  by  W.  H.  H.  Sblbley  and  others 
against  Charlie  Jones  and  others.'  Judgment 
for  plaintiffs,  and  defendants  appeaL  Af- 
firmed. 

Tbls  is  a  suit  in  unlawful  detainer  for  the 
possession  of  40  acres  of  land  in  Crawford 
county.  Appellees  alleged  that  appellee  Sblb- 
ley had  rented  the  land  in  controversy  for  the 
year  1912.  and  that  app^lants  were  In  pos- 
session under  that  lease,  that  tbls  lease  ex- 
Iilred  the  Slst  day  of  December,  1912,  and 
that  appellants  were  in  possession,  claiming 
to  have  rented  the  land  for  the  year  1918. 
AroeUeea  alleged  that  appellants  were  In  the 
unlawful  possession,  and  that  they  had  re- 
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fiued,  vQon  dunand,  to  mrrender  povesdon 
to  q^leea,  and  aiqitdlees  prayed  that  they 
bare  poBseaaloii  of  tbe  land,  etc.  Appellant 
Jones  set  up  In  blB  answer  tbat  during  tbe 
year  1912,  with  the  knowledge  and  consent  of 
appellee  Bhibley,  and  at  Shlbley's  Instance, 
be  purchased  from  Pape  the  unexpired  lease 
and  the  crop  on  said  premises,  and  at  the 
time  rerbally  leased  and  raited  from  appel- 
lee Shlbley  fhB  premises  for  tbe  year  1918, 
and  that  ajnwtllant  Jones  was  In  possession  of 
tbe  land  through  his  tenant,  Wllllama,  under 
and  by  virtue  of  this  lease,  and  that  appel- 
lees had  Instituted  a  suit  In  unlawful  detainer 
against  the  appellants,  and  had  caused  them 
to  be  ejected  from  tbe  premises,  to  tbe  dam- 
age of  appellant  Jones  in  the  sum  of  $1,000, 
for  which  he  prayed  judgment,  and  a^  for 
fSOO  exemplary  or  pnnltlre  damages. 

The  testimony  on  behalf  of  appellees  tend- 
ed to  ^ow  that  appellee  Shlbley  was  the 
owner  of  the  land,  and  that  be  rented  the 
same  for  the  year  1912  to  one  John  W.  Pape. 
Pape,  during  the  year  1912,  sold  bis  crop  to 
one  Jones,  with  tbe  consent  of  Shlbley.  Jones 
thai  rented  the  land  for  the  year  1918.  con- 
ditionally. Sfalbl^  told  Jones  that  the  place 
was  for  sale.  Jones  was  to -rent  the  place 
and  hare  possession  of  It  for  the  year  1913, 
if  Shlbley  did  not  sell  it  by  the  1st  of  Janu- 
ary. Shlbley,  through  his  agent,  Boatwrlght, 
sold  tlie  place  to  appellee  Olllespte.  and  plac- 
ed his  deed  in  escrow  about  the  19th  of  De- 
cember, 1912.  The  sale  to  GlAespie  was  con- 
summated about  that  time.  Jones  bad  con- 
tracted to  rent  tbe  place  to  appellant  Wil- 
liams. After  the  place  was  sold,  WlUiams 
moved  on  the  place;  Shlbley  never  at  any 
time  agreed  to  rent  Jones  the  land,  except 
upon  condition  that  the  place  was  not  sold, 
fiblbley  testified  tbat  be  had  fall  possession 
of  the  place  at  the  ttme  tbe  trade  was  made, 
and  that  be  told  appellee  Ollleqtle  tbat  he 
would  give  him  possession.  He  gave  the  ap- 
pellee Gllleside  to  understand  that  if  he 
bought  tile  place  it  would  be  entirely  optional 
with  him  as  to  whether  or  not  be  would  keep 
Mr.  Jones  as  tenant  or  take  possession  of  the 
place  himself.  Appbllant  Williams  was  not 
on  the  place  at  the  time  GUleqjAe  came  to 
take  possession.  There  was  testimony  tend- 
ing to  corroborate  tbe  testimony  of  Shlbley 
to  the  effect  that  b^ore  he  sold  the  place  to 
appellee  GlUespie  be  had  Informed  appellant 
Jones  that  he  bad  the  place  for  sale,  and  ad- 
vised tbe  one  to  whom  Jones  was  attempting 
to  lease  the  same  for  the  year  1918  not  to 
move  on  the  place  because  It  would  cause  him 
trouble,  and  not  to  take  it 

On  behalf  of  the  appellants  the  testimony 
tended  to  show  that  appellant  Jones  bought 
the  crop  txom  Pape,  Shibley's  tenant,  for  the 
jear  1912;  tbat  he  went  to  Shlbley  with 
Pape,  before  he  purchased  the  tatter's  crop, 
and  made  a  contract  with  Sblbl^  to  rent  the 
place  for  the  year  1918.  fiblbl^  asked  Jones 
whethor  be  wanted  a  written  contract,  and 


Jonee  told  Um  be  did  not  tUnk  then  waa 
any  use  In  It,  and  Shlbley  saM  be  did  not 
think  so  either.  It  was  agreeable  with  Shlb- 
ley fliat  Jones  should  boy  Papers  crop  and 
rent  tbe  land  for  tbe  year  1918.  Appelant 
Jones  took  possession  In  October,  1912.  In 
December,  1912,  Shibl^  wanted  to  Imow  of 
Jones  if  the  latter  would  give  posswinlnn,  and 
Jones  told  him  he  did  not  see  how  he  could, 
because  the  land  waa  aU  tented,  and  that  be 
could  not  get  any  more  land.  Jonea  had 
snbrented  tbe  land  to  '^Ulams,  and  Williams 
moved  on  tbe  place  In  Deoembor. 

The  testimony  of  Jones  and  also  the  testi- 
mony of  -Shlbley  was  corroborated.  Tbe 
cause  was  submitted  to  tbe  Jury  upon  instruc- 
tions, to  which  there  is  no  objection  urged 
here.  'Sho  verdict  was  In  fiivor  of  the  Kppti- 
lees,  and  from  a  judgment  rendered  In  their 
fiivor  this  appeal  has  been  daly  prosecuted. 

Edwin  Hiner,  of  Ft  Smith,  far  appellanta 

WOOD,  J.  (after  steting  the  facto  as 
above),  it  was  a  jury  question,  and  there 
was  evideace  to  sustain  the  verdict. 

Affirmed. 


ST.  LOUIS,  I.  M.  &  S.  RY.  00.  v.  DRUM- 
RIGHT.    (No.  267.) 

(Supreme  Court  of  Arkansas.   April  20»  1914J 

1.  Railroaos  (f  400*)— Aonows  roB  Iitjukibs 
—Questions  jtob  Jubt. 

Id  an  action  for  iajories  to  a  convict  hired 
to  railroad  contractors,  who  was  struck  by  a 
train  while  walking  on  the  ends  of  the  ties  in 
going  from  one  of  the  eam^  cars,  placed  close 
to  tbe  trade,  to  another,  evidence  held  to  make 
Questions  for  the  jury  as  to  his  negligence  and 
the  negligence  of  the  railroad  company's  em- 
ployes in  charge  of  the  train. 

[Ed.  Note.— For  other  casuL  see  Railroadi^ 
Cent.  Dig.  fiS  1865-1881 ;  DeeTbig.  1  400.*] 

2.  Railboads  (§  356*)— InjuBTES  to  PsBsoirs 

ON  TBAOK— DUTT  TO  KkXP  LOOEODT. 

Where  the  camp  cars  of  railroad  contrac- 
tors with  the  railroad  company's  consent  were 
placed  close  to  the  railroad  tracks  and  so  that 
it  waa  necevsary  in  leaving  them  to  go  upon  the 
ttmck,  a  convict  hired  to  such  contractors  was 
not  a  trespasser  in  walking  upon  the  track 
in  going  from  one  car  to  auotner  in  tbe  perform- 
ance of  his  duties,  even  though  the  idioice  of  lo- 
cation of  the  cars  was  made  by  the  contractors 
or  by  the  state  warden,  and  it  was  the  doty 
of  the  railroad  company's  employes  operating 
the  trains  to  keep  an  eracient  lookout. 

[Ed.  NotSL— For  other  cases,  see  Ballroadi, 
Cent  Dig.  ||  1229-1227,  1^ ;  Dec.  Dig.  1 
365.*] 

3.  Rauaoads  <|  897*)— Aomm  m  Irjitbibs 

— BVIDKMOB. 

Where  the  camp  cars  of  a  railroad  con- 
tractor were  placed  close  to  the  railroad  tracks, 
and  it  was  customary  for  the  convicts  hired  to 
the  c<»itroctor  to  cross  the  tracL  when  neces- 
sary and  walk  up  and  down  the  track  in  go- 
ing from  one  car  to  another,  and  they  frequent- 
ly passed  over  the  tracks  to  a  place  across  both 
tracks  where  their  clothes  were  washed,  evi- 
dence as  to  the  existence  of  the  place  for  wadi- 
ing  clothes  was  competent,  in  an  action  for  in- 
juries to  a  convict  struck  by  a  train,  to  show 
the  sitoatfon  and  the  cnstom  with  respect  to 


-•Vor  othsr  oases  as*  bum  topic  and  sseUon  NVMBBR  in  Deo.  Dig.  4  Am.  Dig.  K«y-No.  Seriss  «  Rep'r  Induw 

Digitized  by  Google 


ST.  ZiOms,  L  M.  *  &  BT.  00.  T.  DBUHBIOUT 


989 


the  use  of  the  tracks,  thongh  be  was  not  cross- 
ing  the  tracks  to  go  to  such  place  when  struck. 

[Ed.  Note.— For  other  cases,  see  Railroadi, 
Cent.  Dig.  §}  1344r-1365 ;  Dec,  Dig.  S  397.*] 

4.  Teial  ({  126*)— MiaooNDtroT  of  Counbbl— 

IHPBOFBB  RBMAKK8. 

Ill  an  action  for  injuries  to  a  oonTlct  hired 
to  railroad  contractors,  who  was  strack  by  a 
train,  remarks  of  plaintiff's  attorney,  relative 
to  plaintiff's  testimony,  that  they  worked  the 
coDTicts  as  much  as  they  could  and  got  all 
that  was  coming  to  them,  that  that  was  not  all 
they  got,  but  that  they  got  human  flesh,  blood, 
and  sweat,  that  they  brought  them  there  along- 
ride  the  track  where  there  were  mosqaitoes 
and  the  nofse  of  engines,  and  where  ererythhw 
prevented  them  from  getting  sleep  or  rest,  with 
references  to  a  man  with  a  high  fever  being 
worked  in  a  gravel  pit  until  he  died  and  inves- 
tigations being  ma«  by  the  board,  were  im- 
proper, and,  in  the  absence  of  disapproval  by 
the  court  and  the  withdrawal  thereof  from  the 
jury,  would  have  required  a  reversal,  as  the  rail- 
road company  was  not  responsible  for  the  man- 
ner in  wbich  the  oontxaetors  treated  the  oon- 
victa. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent. 
Dig.  H  Sa5-30T;  Dec  l^gTl  125*] 

5.  Tbul  (i  25S*)— MisoonDuoT  or  Gouhbxi/— 
Request  fob  Iitbtbcotions  to  Dibbboabd— 

Where,  in  an  siCtlon  against  a  nUlroad 
company  for  injuries  to  a  convict  hired  to  rail- 
road contractors,  upon  objection  to  the  remarks 
of  plaintiff's  counsel  concerning  the  manner  in 
which  the  contractors  treated  the  convicts,  the 
eourt  told  the  jury  to  consider  nothing  bnt  the 
evidence,  and  plaintiff's  counsel  stated  that, 
if  he  had  satd  anything  that  was  not  proper 
under  the  court's  inatroctions,  he  did  not  want 
the  jury  to  coneddw  it,  defendant  should  have 
asked  a  more  wecific  withdrawal  of  the  re- 
marks, if  he  thought  the  court  had  not  suffl- 
ciently  disapproved  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  627-«41;  Dea  Dig.  i  255.*] 

6.  TbIAL  (I  183')— MiSCONDTJOT  Ot  COUNHSIi— 

Cube  bt  Instructions  to  Dibbeoabd. 
Where  the  trial  court  expresses  disapprov- 
al of  counsd's  improper  remarks  and  directs 
the  jury  not  to  consider  them,  it  Is  to  some  ex- 
tent in  his  discretion  whether  it  is  necessary 
to  rebuke  counsel  for  making  the  remarks,  and 
it  is  not  proper  to  reverse  merely  because  it 
appears  to  the  Supreme  Court  that  counsel's 
conduct  deserved  harsher  treatment 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  816;  Dec  Dig.  f  133.*] 

7.  Teial  (§  124*)— Misconddot  of  OouireBL— 
IicPEOPEB  Remarks. 

In  an  action  against  a  railroad  company  for 
injuries  to  a  convict  hired  to  railroad  contrac- 
tors, who  was  struck  by  a  train  while  walking 
OD  the  track,  where  there  was  evidence  that 
the  camp  cars  were  placed  close  to  the  track 
with  the  railroad  company's  consent  the  remark 
of  plaintiff's  counsel  tnat  they  started  this  thing 
in  the  wrong,  placed  plaintiff  and  others  where 
death  was  liable  to  come  at  any  minute,  and  aft- 
er he  was  injured  continued,  and  would  continue 
to  do  so  unul  a  jury  called  a  halt  on  such  ac- 
tions; was  not  imiffoper. 

[Ed.  Note^— Tor  other  cases,  see  Trial,  Gent. 
Dig.  f  303;  Dec  Dig.  {  12£*] 

Smith,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Hot  Spring 
County ;  W.  H.  Evans,  Judge. 

Action  by  W.  J.  Drumrlgbt  -against  tbe  St 
Louis,  Iron  Mountain  &  Soutbern  Railway 


Company.  From  a  Jadgment  Sor  plaintiff, 
d^endant  .appeala  Affirmed. 

El  B.  Elnsworthy  and  T.  D.  Crawford, 
botli  of  Little  Bock,  for  appellant  W.  H. 
Pemberton,  of  little  Bock,  for  appellee. 

Mcculloch,  C^  J.  This  appeal  Is  from 
a  judgment  of  tbe  circuit  court  of  Hot  Spring 
county  in  favor  o£  appellee,  for  damages  on 
account  of  personal  Injuries  Inflicted  by  one  , 
of  appellant's  trains  while  being  operated  in 
or  near  the  yards  In  Argenta. 

Appellee  was  a  state  convict  at  the  time  he 
received  his  injuries,  having  been  convicted 
of  crlmtual  homicide  and  sentenced  to  a  term 
In  the  state  penitentiary,  but  has  been  par- 
doned since  the  date  of  his  injury.  He  was 
66  years  of  age  at  tbe  time,  and  was  a  car- 
penter by  trade. 

[I  ]  Tbe  convicts,  or  at  least  a  considerable 
portion  of  tbem,  were  hired  to  one  Reaves 
by  the  State  Board  of  Penitentiary  Commis- 
sioners, and  Reaves  in  turn  sublet  them  to 
Ball  &  Peters,  who  were  contractors  doing 
railroad  work.  Ball  &  Peters  had  a  contract 
wltb  ai^llant  to  do  certain  constmctlon 
work  along  the  track  north  of  little  Bodt, 
and  at  tbe  time  appellee's  injury  occurred  he, 
with  a  squad  of  about  100  of  the  men,  were 
stationed  In  camp  cars  on  a  side  track  near 
Argenta.  Ball  &  Peters  were  Independent 
contractors,  but  under  the  Reaves  contract 
tbe  state  retained  the  right  to  control  the 
labor  of  the  convicts,  and  tbey  were  guarded 
and  worked  in  charge  of  wardens  selected  by 
the  state.  This  bunch  or  squad  of  convicts 
was  in  chaise  of  a  deputy  warden,  who  lived 
In  one  of  tbe  camp  cars  and  bad  bis  family 
with  him.  Appellee  was  a  trusty  at  the 
time;  his  work  being  to  do  the  ordinary 
chores  around  tbe  camp  cars,  make  up  the 
beds,  and  clean  tbe  cars  where  the  guards 
and  other  free  people  stayed,  and,  among 
other  things,  to  wait  on  tbe  family  of  the  dep- 
uty warden  who  was  in  charge.  The  road 
was  double-tracked  along  there,  tbe  east 
track  being  used  by  nortb-bound  trains  and 
tbe  west  track  by  south-bound  trains;  the 
general  direction  of  the  road  being  north  and 
sonth.  Hie  camp  cars,  about  16  in  number, 
tvere  placed  on  a  side  track  on  the  west  side 
and  running  parallel  with  the  main  track. 
The  couTlcts  had  been  located  at  that  place 
for  some  time,  and  tbe  situation  of  the  cars 
was  necessarily  well  known  to  tbe  trainmen 
who  operated  trains.  There  is  a  conflict  in 
the  testimony  as  to  the  width  of  the  space 
between  the  side  track  on  which  the  camp 
cars  were  situated  and  tbe  soutb-bound  main 
track;  tbe  distance  being,  according  to  the 
varying  testimony  of  witnesses,  from  a  clear 
space  of  from  18  Inches  to  6  feet  between 
cars  occupying  the  two  tracks.  The  main 
track  corves  a  short  distance  north  of  tbe 
spot  where  plaintiff  was  injured,  but  there 
Is  a  conflict  as  to  the  distance  where  the 
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enrre  is  attoated.  Hm  teBtlmony  adduced 
by  appellee  traded  to  (thow  that^  looUns  txom 
the  i)olnt  where  appellee  was  injured,  the 
approach  of  a  train  from  the  north  could  not; 
on  account  the  curr^  be  observed  for  a 
distance  of  more  than  300  feet.  Appellanfa 
testimony  tended  to  show  that  a  train  oonld 
be  seen  a  miudi  greater  distance- 

Appdlee  was  Injured  by  a  train  which 
came  from  the  north  while  he  was  walking 
down  the  track.  The  entrances  to  the  camp 
can  were  on  the  east  side  of  the  carSt  mak- 
ing it  necessary  for  the  convictB,  whef  ttiey 
came  out  of  the  cars,  to  step  down  on  the 
south-bound  main  track.  There  was  no  way 
to  get  out  of  tbe  camp  cara  except  to  step 
out  from  the  doors  on  the  east  side,  and  the 
erldoice  establishes  the  fact  that'it  was  cus- 
tomary for  the  convicts  to  cross  tfa^  track 
when  necessary  to  do  so  and  to  walk  up  and 
down  the  track  In  icettli^  from  one  car  to 
another.  According  to  the  testimony  of  the 
wardoi,  wbem  the  convicto  were  brouj^t  out 
of  the  cats  in  the  monitng  they  were  lined 
up  on  the  south-bound  tra<*  and  marched 
along  the  track  to  tbe  din&ig  cars,  and 
thoice  taken  down  the  trade  to  the  work 
train  which  was  to  carry  them  oat  to  the 
place  of  work. 

There  was  a  place  across  both  main  tracks 
from  the  camp  cars  where  the  clothes  of  the 
convicts  were  washed,  and  It  was  r^erred  to 
in  the  testimony  as  tiie  "wadi  place.**  The 
testimony  shows  that  there  was  frequent 
passing  over  the  tracks  getting  to  and  from 
the  wash  place,  as  well  as  passing  up  and 
down  the  tracks  in  getting  to  and  from  the 
cara 

Appellee  was  strudc  by  e  train  ai^  injured 
about  6:^  &qIo^  In  the  evening  while  he 
was  walking  southward  on  the  south-bound 
track.  He  had  stepped  out  on  the  edge  of 
the  track  from  one  of  the  camp  cars,  and  it 
was  necessary  for  him  to  walk  down  to  the 
second  car  bdow,  which  was  occupied  by  tbe 
family  of  tbe  warden ;  the  distance  he  was 
required  to  travel  bdng  about  60  feet  He 
walked  along  the  end  of  the  ties  a  distance 
of  about  60  taet  when  he  was  struck  by  the 
work  train,  which  was  baddng  down  the 
track  with  the  tender  in  front  The  evidence 
was  snffidoit  to  warrant  the  condnalon  that 
none  of  the  trainmen  was  keeping  a  lookout, 
and  that  no  signals  were  being  glva  as  the 
engine  backed  down  the  track. 

The  engineer  and  fireman  both  testified 
that  the  bell  was  ringing  at  the  time,  but 
tbey  are  contradicted  by  other  witnesses  who 
were  in  position  to  have  heard  suA  signal  If 
it  had  been  given;  they  also  testified  that 
tb^  wwe  keeping  a  lookout  hat  their  testi- 
mony on  that  point  Is  in  conflict  with  that 
of  other  witnesses  who  detailed  fads  which 
were  snfflcLent  to  lead  to  the  conclusion  that 
they  could  have  seen  appellee  If  they  had 
been  looking. 

The  verdict  of  the  Jury  settles  the  issue 
that  tlie  men  in  charge  of  the  train  were 


guilty  of  n^ligence  In  fhfflng  to  keep  a  look- 
out, and  also  in  Calling  to  give  slgnalB. 

Appellee  teatlfied  that,  what  he  stepped 
out  of  the  camp  car  and  down  upon  tbe  end 
of  the  ties,  he  looked  up  the  tn.<±  u  Car  as 
he  could  to  see  whethor  or  not  there  was  an 
approaching  train.  He  stated  that  he  did 
not  see  or  hear  any  train,  and  then  proceed- 
ed to  walk  down  the  track  along  the  end  of 
the  ties,  and  as  he  walked  down  the  track 
he  turned  hlB  head  and  looked  back  over  his 
shoulder.  There  was  a  long  freight  train 
passing  at  the  time,  going  north  on  tbe  north- 
bonnd  track.  The  engine  and  12  or  13  cars 
had  imssed  the  place  where  appellee  was 
walking  along,  and  smoke  In  great  qnantities 
<a  "big  smoke,"  as  expressed  by  appellee  in 
his  testimony)  was  being  emitted  from  the 
smokestack  of  the  engine  and  drifted  or  was 
drawn  down  toward  the  ground  between  the 
line  of  camp  cars  and  the  moving  train  as 
through  a  funnel.  Appellee  continued  to 
walk  along  the  end  of  the  ties  until  he  was 
struck  by  the  tender  of  the  backing  engine 
and  knocked  down.  He  stated  tliat  he  did 
not  discover  the  approach  of  the  engine  no- 
tU  It  struck  him. 

There'  was  sufficient  evidence  to  warrant 
the  Jury  In  finding  that  am[>ellee  looked  and 
listened  for  tbe  approach  of  the  train  from 
the  north;  that  his  hearing  was  deadened  to 
a  considerable  extent  by  the  noise  of  the 
passing  freight  train;  and  that  his  vision 
was  to  some  extent  obscured  by  the  smoke 
from  the  freight  train.  This  sUte  of  facta, 
drawing  from  it  the  inferences  most  favoi^ 
able  to  appellee  warranto  the  finding  that 
appellee  was  not  guilty  of  contributory  negli- 
gence. He  was,  viewing  the  testimony  to  tbe 
light  most  favorable  to  his  side,  rightfully 
on  the  track,  for  the  railway  company,  bj- 
permitting  the  camp  cars  to  be  placed  in 
that  situation,  where  It  was  necessary  for 
the  men  to  walk  the  tracks,  thereby  gave 
Implied  permission  for  them  to  do  so,  and, 
under  the  drenmstances  of  this  case,  it  was 
a  question  for  the  Jniy  to  say  from  ail  the 
testimony  whether  appellee,  in  the  enrdse 
of  this  right  was  guilty  of  contributory  neg- 
ligence. If  he  had  fiilled  to  exercise  any  pre- 
caution at  all  by  looking  and  listening,  it 
would  become  our  duty  to  say,  as  a  matter 
of  law,  that  he  was  guilty  of  contrlbutorr 
negligence;  but  the  evidence  la  that  he  did 
look  and  listoi  to  a  certain  extmt  and  It 
was  a  queetleii  for  the  Jury  to  determine 
whether  he  was  negligent  to  fhiUng  to  dis- 
cover the  approach  of  Oi»  train. 

Appellee  was  not  according  to  the  evi- 
dence, a  trespasser,  but,  as  before  stated, 
was  on  tbe  trade  by  penoission  at  the  com- 
pany. 

It  is  true  there  la  evidence  whidi  would 
wamnt  the  Jury  In  finding  that  tben  wis 
sufficient  dear  "space  for  him  to  use  between 
tbe  tra<du^,  and  ttiat  he  unnecessarily  exposed 
hHn;t|ifftlf  to  danger  by  walking  along  tbe  end 
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of  thtt  ties ;  bat  then  wu  a  sbaip  conflict 
in  the  testimony  on  that  point  Appellee 
stated  tbat  there  was  only  a  vaee  of  18  to 
20  Incbes  between  the  ends  of  tlie  ties,  and, 
as  other  testbnony  sfaowed  Uiat  tlie  edge  of 
tbe  box  cars  oTorreacbed  the  end  ot  the  ties, 
there  was  not  enough  space  to  oocnpy,  and 
In  order  to  pat  himself  in  the  dear,  ont  of 
danger  from  a  passing  train,  he  would  haTe 
had  to  get' down  under  the  edge  of  tbB  camp 
cars.  Other  witnesses  testified  to  a  space  of 
abont  feet  between  the  ties,  and  appel- 
lant's witnesses  show  that  there  was  a  clear 
space  of  aboot  5  feet  betwem  tndns  pass- 
ing on  those  tracks.  Another  witness  testi- 
fied tiiat  there  was  enough  room  for  a  men 
to  stand  between  two  trains  by  standing  pp 
very  straight  So  it  will  be  seen  that  thwe 
was  a  sharp  conlUct  in  the  testimony,  and 
the  Jury  were  warranted  In  finding  tbat  ap* 
pellee  was  not  guilty  of  negligence  in  walk- 
ing on  the  end  of  the  ties  rather  than  In  tbe 
ap&ce  between,  for  the  danger  was,  according 
to  testimony  which  the  jury  might  credit,  snb- 
Btantlally  as  great  In  walking  In  one  place 
as  tbe  other. 

Appellant's  witnesses  produce  maps  show- 
ing the  location  of  the  tracks,  which.  If  ac- 
cepted aa  correct,  establish  a  clear  space  of 
6  feet  between  trains.  But  the  correctness 
of  those  maps  is  challenged,  and  there  was 
evidence  to  the  effect  that  the  maps  were 
made  according  to  the  location  of  the  tracks 
now,  which  some  testimony  shows  had  been 
changed  since  the  happening  of  the  Injury. 

Learned  counsel  for  appellant  strenuously 
Insist  that  the  testimony  fails  to  make  out  a 
case,  and  that  the  issue  should  not  have 
been  submitted  to  the  Jury.  A  careful  con- 
sideration of  the  testimony,  however,  con- 
Tincea  us  that  the  testimony  presented  a  dis- 
puted issue  of  tact  upon  every  material 
question  In  the  case,  and  that  the  court  prop- 
erly submitted  tbe  case  to  the  Jury, 

[2]  It  was  left  to  the  Jury  to  find  whether 
or  not  appellee  was  a  trespasB»«  or  whether 
he  was  rightfully  upon  the  track  with  the 
knowledge  and  permission  of  the  company. 
The  camp  care  were  placed  there  in  tbat  situ- 
ation by  consent  of  the  company.  Even  If  it 
be  conceded  that  tbe  choice  was  made  by  the 
coiltractors,  or  by  the  warden,  the  company  la 
responsible  for  accepting  the  choice  and  can- 
not evade  the  consequences  of  a  dangerous 
sltoatlon  to  which  it  gave  its  oonaent  It  la 
not  contended  that  the  servants  of  the  com- 
pany were  negligent  in  placing  the  camp  cars 
there,  but  it  is  contended*  and  correctly,  we 
think,  that,  when  they  oonsented  to  the  crear 
tlon  of  that  dangerous  sltuattoa  it  was  an 
Implied  assent  for  the  convicts  to  use  the 
track  for  necessary  purposes  In  going  to  and 
from  the  caia,  and  It  waa  the  duty  of  men 
operaOiv  the  trains  to  take  notioe  at  that 
situation  and  exercise  ordinary  care  for  the 
protection  ot  ctrnvlcts  who  wore  usbig  the 
tncka  It  apptflee  wu  ualng  the  txaak  fl>r 


neceosary  pniposea  ia  paaatng  ftom  qb»  car 
to  another,  aa  hia  evidence  tends  to  show, 
then  be  was  not  a  trespasser,  and  the  com- 
pany's servants,  who  were  operating  the 
train,  owed  him  the  statnttwy  duty  of  lceq»tng 
an  efficient  lookout;  and  the  court  propwly 
diarged  the  jury  that  If  he  was  not  a  trea- 
pasaer,  and  was  in  the  ezerdae  of  ordinary 
care  for  his  own  eaSetj,  tbat  if  the  duty  of 
keeping  a  loolUMit  waa  not  performed  by  the 
trainmen,  and  that  bis  injury  resulted  from 
that  ondsBlon  ot  from  failing  to  give  proper 
warnings  to  tiiose  i^  ml^t  be  on  the  track, 
the  company  was  respiniBlble  for  the  Injury. 

A  great  many  instrnctiona  were  gtvcn  lor 
the  court  some  at  tbe  Instance  ot  app«ll«e 
and  aome  at  the  Instance  of  appeUant  Many 
of  appellants  requested  instructions  werey 
however,  modlfled  by  tbe  oonrt  and  some 
refused.  Tbe  asslgnroents  of  error  with  re- 
spect to  the  giving  and  retoslnc  ot  instrnc- 
tiona are  too  numerous  to  Justify  a  discus- 
sion of  them  all  in  this  opinion,  but,  on  an 
examination  4^  aU  of  tiie  asatgnmantB,  we 
are  of  the  oifinloo  that  the  ooorf  a  charge 
waa  correct  that  erory  phaae  ot  tSie  eaao 
was  properly  snbmlttad  to  Oie  Jniy,  and  that 
none  of  the  rulings  of  the  court  violated  the 
principles  of  law  governing  the  lasues  aa 
herein  stated.  There  are,  however,  some 
other  asslgnrnwrta  of  error  which  need  to  be 
mentioned. 

[S]  One  la  that  the  court  erred  in  permlt- 
ting  the  witnesses  to  testify  concerning  the 
exiBtenee  of  the  wash  place  across  the  tracks 
from  the  camp  cars.  We  think  this  teetl- 
moDj  waa  competent  for  the  purpose  of 
showing  the  situation  there  and  the  custom 
with  respect  to  tbe  use  of  the  tracks  and  tbe 
necessity  tor  using  tbe  tracks  by  the  con- 
victs. It  is  true^  if  there  was  a  privilege  to 
cross  the  tracks  to  go  to  the  wash  place,  that 
privilege  waa  not  btSag  enrdsed  by  appel* 
lee  at  the  time  he  waa  injured;  but  tUa 
unroot  waa  pn^ier  to  place  before  tbe  jury  the 
correct  situation  and  to  demonstrate  the 
extent  of  the  circumstances  which  made  it 
necessary  tor  the  convicts  to  use  the  tracks 
and  the  notice  of  auch  uae  to  the  company's 
servants  who  operated  trains. 

[4-1]  Itae  next  and  laat  asslgnmrat  of 
ror  relatm  to  remarks  of  tiVPtileie^B  attorney 
In  bla  idoslng  argument  The  objectionable 
remarks  and  the  colloquy  which  took  place 
between  court  and  counsel  api)ear  in  the 
record  aa  follows:  Counsel  for  plalntUt  in 
hia  closing  argummt  stated  aa  follows: 
"'Now,  yon  take  up  another  iwoposttion. 
Th^  say  thla  train  waa  coming  in  <m  time ; 
that-  the  train  waa  expected  by  5:20,  about 
S:20.  Qentlemen,  this  old  man  told  a  sad 
story  when  be  said  they  worked  them  just 
aa  much  aa  they  could.  He  put  It,  "They 
got  all  that  waa  coming  to  them."  And  my 
God,  gentlemen,  that  ain't  all  they  got ;  they 
got  human  flesh  and  human  blood  and  human 
sweat ;  and  they  brought  than  there,  along- 
side of  that  track,  wliere  thus  were  moa- 
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aattoes  and  tbe  noLae  of  engines,  where 
ererytlUng  utterl7  and  abeolutely  prevented 
than  Crom  cettlns  deep  or  rest,  hot  what  Is 
Bleep  or  leet  of  Qiose  people?  What  Is  It 
to  one  of  those  men  who  hire  these  poor  nn- 
fortnnateB?  What  Is  It  to  them  that  a  man 
with  fever  at  104  is  working  In  a  gravel  pit 
until  he  dies?  What  Is  It  that  theae  Inves- 
tigations are  made  by  the  board?  They  come 
op  and  whitewash  them.*  Mr.  Elnsworthy: 
I  object  to  that;  It  has  nothing  to  do  with 
this  case.  Mr.  Pemberton:  It  la  a  mattn  of 
pnbllc  history.  Mr.  Klnsworthy :  He  Is  talk- 
ing abont  Investlgatlona  made  by  tbe  board. 
That  has  nothing  to  do  with  thl&  He  Is 
doing  It  to  try  to  Inflame  the  jnry.  Oonrt: 
On  either  side  the  Jury  wUl  not  consider 
anything  but  the  testimony.  Mr.  Kins- 
worthy:  Kote  my  exceptions.  I  ask  the 
conrt  to  rebnke  counsel  for  making  that  kind 
of  talk.  Court:  I  will  Instruct  tbe  Jury  not 
to  consider  anything  but  tbe  evidence  ad- 
duced before  them  and  tbe  Instructions  of 
tbe  conrt.  Mr.  Klnsworthy:  I  ask  tbe  court 
to  Instruct  blm  that  It  Is  weong  to  make 
statements  of  that  kind.  Court:  I  dcm't 
know  what  statements—  Mr.  Femberftai: 
He  stated  that  these  contractors  get  all  th^ 
could  out  of  them.  Mr.  Klnsworthy:  We 
are  not  oontractmrs.  Mr.  Pemberton:  Now, 
If  I  have  said  anything  that  la  not  pnq>er 
under  the  instructions  of  the  court,  I  don't 
want  you  to  consider  It  The  record  st^es: 
•To  which  the  defendant  objected,  and  asked 
the  court  to  rebulK  counsel  fbr  making  anch 
improper  argument  The  court  refused  to 
rebuke  counsel.  To  which  action  of  the 
court.  In  p^mlttlng  such  improper  argument 
and  refuting  to  rebnke  counsel,  defoidant  at 
the  time  excepted,  and  asked  that  Its  enep- 
tlons  be  noted  of  record,  wbldi  was  according- 
ly done.'" 

Tbe  argument  was  improper  uid.  In  Uie 
Alm&KB  of  some  action  of  tlie  court  In  dis- 
approving it  and  taking  It  from  the  Jnry, 
would  be  treated  as  prejndldal  error  which 
would  call  tor  reversal  of  tbe  case.  The  at- 
tack of  counsel  was  one  which  could  only 
have  been  Justly  made  upon  the  contractors, 
or  the  state  aothorltieB,  who  alone  were  re- 
sponsible for  tbe  manner  In  which  tbe  con- 
victs were  worked.  Accordli^  to  tiie  undis- 
puted evidence  the  railway  company  merely 
received  tbe  benefit  of  tbe  work  through  the 
Independent  contractors,  and  the  company 
was  not  reaponslble  for  the  manner  In  wbi^ 
the  convicts  were  worked.  The  argument 
was  calculated  to  inflame  the  minds  of  the 
Jury  against  those  who  were  responsible  fbr 
the  condition  described  with  refraenoe  to  the 
men  being  overworked  and  given  tw>  oi^tor- 
tunlty  to  sleep  and  rest  and  the  danger  from 
this  argument  was  that  tbe  Jury  might  get 
the  Idea  from  It  that  appelant  was  in  scnne 
way  responsible  for  it  Therefwe,  if  the 
conrt  bad  retneed  to  do  anything  to  prevent 
that  misleading  effect,  it  would  have  em- 
stltuted  ineJudlclal  error.  But  the  colloquy 


between  the  court  and  counsel  shows  that 

the  court  did  all  that  It  was  asked  to  do 
with  respect  to  the  removal  of  this  erroneous 
impression.  The  language  used  by  tbe  at- 
torney tor  appellant  in  stating  his  objec- 
tion shows  that  the  basis  of  his  objectlim 
was  that  the  Jury  would  understand  that  his 
cllrait  was  brou^t  under  tbe  accusation  of 
having  created  the  conditions  under  which 
the  convicts  were  mistreated,  and  bis  lan- 
guage further  shows  that  when  the  court 
admonished  tbe  Jury  to  "not  consider  any- 
thing but  the  testimony,"  he  understood  that 
this  amounted  to  a  dbupproval  of  tbe  re- 
marks by  the  court  and  a  withdrawal  of  the 
same  from  the  consideration  of  the  Jury. 
The  attorney  who  made  tbe  Improper  re- 
marks evidently  understood  it  the  same  way, 
for  he  turned  to  the  Jury  and  in  efFect  with- 
drew the  r«narke.  Appellant's  counsel  did 
not  ask  the  court  to  do  anything  more  specif- 
ic in  the  way  of  disapproving  the  remarks  or 
in  withdrawing  them  from  tlie  Jury  except  to 
ask  that  counsel  be  rebuked.  In  other 
words,  be  accepted  the  statement  of  tbe 
conrt  as  a  disapproval  of  the  remarks,  but 
wanted  a  more  severe  rebuke  administered  to 
the  counsel  who  had  been  guilty  of  tlie  in- 
fraction. If  be  entertained  any  doubt 
whether  the  court  was  expressing  disap- 
proval of  the  remarks,  he  ought  to  have 
asked  the  court  to  make  his  withdrawal 
more  spedflc;  but  he  contented  hlmsdf 
with  merely  asking  that  the  counsel  be  re- 
buked. 

Now,  it  is  a  matter  to  some  extent  in  tbe 
discretion  of  the  trial  court  as  to  bow  far  it 
is  necessary  to  go  and  the  manner  in  which 
improper  matter  la  to  be  withdrawn  from 
the  Jury.  If  notiilnc  is  done  at  all,  th«i 
the  court's  refusal  would  be  constmed  Into 
an  approval,  and  a  reva«al  must  necessarily 
follow,  where  It  can  be  seen  that  a  prejudi- 
cial effect  might  result  from  the  argument; 
but  where,  as  in  this  case,  the  court  does 
in  a  manner  express  its  disapproval,  we  most 
leave  It  to  some  extent  to  the  discretion 
the-  court  to  determine  how  ter  It  la  neoes* 
sary  to  go  In  ezpreaslng  tiiat  dlaapinnvaL 
Doobtlees  In  some  cases  It  may  be  deemed 
necessary  to  rebuke  counsel  wbo  la  guilty  of 
making  improper  remarks,  but  we  cannot  say 
that  tbe  court  has  erred  merely  because  it 
refuses  to  administer  a  rebate.  Tbe  trial 
Judge  is  In  a  better  aituatlon  than  we  are  to 
determine  bow  tut  It  la  neceaaary  to  so  In  re- 
moving the  Improper  effects  of  prejvdidal 
remarks ;  and,  where  it  can  be  seen  t^om  tbe 
record  that  be  has  expressed  disapproval  and 
directed  the  Jury  not  to  consldw  Oe  Im- 
proper  remarks,  it  is  not  propo'  for  ns  to 
reverse  the  Jodgmoit  mevely  became  it  ap- 
pears to  ns  that  the  etmdnet  of  tbe  oflbnd- 
Ing  attorney  deserved  harahw  treatment 

[7]  After  the  incident  Just  reUted.  the 
connsd  for  wpdlee.  In  proeeedlBc  with  Us 
argument  made  the  following  remarks, 
which  w«r«  objected  to:  «*Biit,  fentleiMB  of 
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tbe  jtxry,  I  My  to  yon  they  rtarted  tHls  thing 
in  the  wrong.  They  placed  the  oM  man  and 

the  others  wha«  death  was  liable  to  come 
at  any  minute,  and  not  only  that,  gentlemeOt 
the  testimony  shows  that  after  he  was  Injnr< 
ed  they  stUl  continued,  and,  s^tlemen.  they 
will  always  eondnoe  to  do  that  nntU  a  Jury 
says  to  tbem,  *We  call  a  halt  on  such  actions 
that' "  We  anderstand  these  remarks  to 
be  directed  to  the  conduct  o{  the  railway 
company  In  allowing  cunp  caia  to  be  placed 
irhere  the  men  would  be  exposed  to  danger. 
Now,  «a  we  have  already  shown,  there  was 
no  charge  of  negligence  in  tbe  complaint  in 
this  respect,  but  proof  of  this  situation  was 
competent  for  the  purpose  of  showing  that 
there  was  an  exposure  to  danger  which  plac- 
ed upon  the  servants  of  the  company  the 
duty  to  guard  against  in  operation  of  trains. 
It  was  therefore  not  an  illegitimate  argument 
to  refer  to  this  situation  and  tbe  responsibil- 
ity of  the  railway  company  on  account  of  it. 
Of  course  that  part  of  tbe  statement  which 
admonished  the  jury  that  unless  they  "call 
a  halt  on  such  actions,"  the  practice  would 
continue  was  mere  expression  of  the  opinion 
of  counsel  which  we  do  not  think  can  be 
treated  as  prejudicial. 

Appellee  was  very  severely  Injured,  and 
the  amount  of  damages  fixed  by  tbe  Jury  is 
very  moderate.  It  is  not  claimed,  either  in 
the  motion  for  new  trial  or  In  the  argument, 
that  the  verdict  Is  excessive. 

The  evidence  was  sufficient  to  support  Om 
verdict  in  every  phase  of  the  case,  and  we 
fall  to  find  In  the  record  any  erroneous  rul- 
ing of  the  court  which  could  have  had  any 
prejudicial  effect  and  call  for  reversal  of 
the  case. 

Judgment  affirmed. 

SMITH,  dissenta. 


PIN80N  T.  COBB  et  aL   (No.  294.) 
(Snprame  Court  of  Arkansas.    Hay  4,  1914.) 
BxLu  Ann  NoxxB  (i  S2S*)— Aotions— Wkioht 

AHO  SumCZEKCT  Or  EVIDENCS. 

In  an  action  on  a  note  in  which  defendants 
pleaded  fraad,  coercion,  and  lack  of  coDsidera- 
tion,  evidence  htM  to  show,  bj  the  preponder- 
uce  thereof  that  plidntlff  was  a  bona  fide  hold- 
er for  value,  without  notice  of  any  infirmity. 
AEi.  Note.— For  other  cases,  see  BiUs  and 
Cent  Dig.  H  1882-1^;  Dec.  Dig.  S 

Aroeal  from  Pnlaaki  Chancery  Court;  Jno. 
B.  Uartlneau,  Chancellor. 

Action  by  W.  J.  Plnson  against  J.  D.  Cobb 
and  others.  From  a  Judgment  for  defend* 
ants,  plaintiff  appeals.  Reversed,  and  Judg- 
ment entered  for  plaintiff, 

Gaughan  A  Slflord,  of  Camden,  and  B.  O. 
I'Eahony,  of  El  Dorado,  for  appellant  Terry, 
Downie  ft  Streepey,  of  Little  Bock,  for  appel- 


McCDLLOCH,  a  7.  Appellant,  W.  J.  Fin- 
son,  Instituted  this  action  in  the  circuit  court 
of  Pulaski  county  against  appellees,  J.  D. 
Cobb,  Ben  Cox,  W.  N.  Morris,  andO.  W.  Fair, 
to  rscovw  the  amount  of  a  promissory  note 
In  tbe  sum  of  fS,000  executed  by  aK>elleee 
to  one  S.  R.  Morgan,  and  assigned  to  appel- 
lant by  Morgan  for  a  valuable  consideration. 
Appellees  answered,  admitting  that  they  ex- 
ecuted the  note  in  suit,  but  allied  that  Hw- 
gan  obtained  it  from  them  by  fraud  and  coer- 
cion, and  that  appellant  was  not  an  innocent 
purdiaaer.  without  notice  of  the  faets  upon 
which  the  defense  against  payment  Is  based. 
It  is  alleged  In  the  answer  that  appelleea  and 
Mon^  were,  stodctaolders  In  the  Petml^ 
Life  Insurance  Company  of  Little  Rock,  Mor- 
gan having  subscribed  for  a  certain  amount 
of  tstoA  and  paid  for  the  same  In  part  by 
ddUverlng  11  first  mortgage  bonds  o<  the  El 
Dorado  Light  ft  Power  Company,  of  the  par 
value  of  91^000  eadi ;  Uiat  aabsequently  Mor^ 
gan  conwired  with  one  Craig,  who  was  secre- 
tary of  the  company,  and  procured  ttie  rede- 
livery  to  hlms^  of  said  bonds ;  that  the  pos- 
sesdon  of  said  bonds  In  (he  hands  of  the 
officers  of  the  company  was  necessary  in  or- 
der to  make  a  proper  showing  to  the  insuiv 
ance  commissioner  to  obtain  his  certificate, 
and,  in  <nder  to  secure  ftom  Mo^an  the  re- 
turn of  said  bonds  te  tbe  proper  ofllcers  of 
the  Insurance  company,  they  (appellees)  were 
compelled  by  Morgan  to  execute  two  notes, 
tbe  one  In  suit  for  $5,000,  and  the  other  for 
$5,540;  and  that  there  was  no  valid  consid- 
eration for  the  execution  of  the  no  tea  Ap- 
pellees moved  to  transfer  the  cause  to  the 
chancery  court,  and  the  cause  was  trans- 
ferred by  consent  of  all  parties. 

We  will  not  enter  into  a  discussion  of  the 
question  whether  the  allegations  of  the  an- 
swer and  the  proof  adduced  In  support  there- 
of constituted  a  defense  to  the  note  while  the 
same  remained  in  the  hands  of  the  original 
holder,  for  we  are  of  the  opinion  that  the  evi- 
dence establishes  the  tect  that  appellant  Pln- 
son, was  a  bona  fide  holder  for  value,  vrlth- 
out  notice  of  any  infirmity,  and  the  defense 
cannot  be  sustained  as  against  his  right  to 
recover.  Plnson  and  Morgsn  both  resided 
in  El  Dorado,  Ark.,  and  appellees  resided  In 
and  about  Little  Bock.  Pinson  and  Morgan 
both  testified  that  before  the  maturity  of  the 
note  Morgan  sold  it  to  Pinson  and  received, 
in  consideration  of  the  sale,  shares  of  stock 
in  tbe  American  Bank  ft  Trust  Company  of 
El  Dorado,  of  the  par  value  of  $1,000,  and 
stock  In  the  El  Dorado  Light  ft  Water  Com- 
pany, of  the  par  value  of  $1,000,  and  the  sur- 
render of  Morgan's  aotb  for  $2,000  held  by 
Pinson,  leaving  a  balance  of  $1,000  which 
Pinson  held  as  a  credit  in  favor  of  Morgan  and 
subsequently  paid  it  dovm  to  a  balance  of 
$450  due  at  the  time  of  the  trial  of  thia  case. 
Plnson  also  testified  that  he  had  no  notice  of 
any  defense  to  tbe  note  or  any  drcumstances 
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Bofflddnt  to  put  him  upon  iBqniry.  In  other 
words,  he  testified  that  he  purchased  tJie  note 
In  good  faith,  and  paid  for  It  as  abore  stat- 
ed, and  had  no  knowledge  or  Intimation  that 
the  validly  of  the  note  would  be  contested. 
He  stated  that  he  was  not  acquainted  with 
any  of  the  makers  of  the  note  except  Mr.  Oox, 
bnt,  from  what  he  had  heard  of  Cox,  and 
from  the  statements  of  Morgan,  he  became 
satisfied  that  the  note  was  good,  and  he  pur- 
chased it 

There  is  no  testimony  whateTer  tendii^  to 
show  that  Pinson's  statements  as  to  his  pur- 
chase of  the  note,  and  as  to  the  good  faith 
of  the  transaction,  are  not  tme.  The  only 
thing  relied  on  to  Impeach  the  good  faitii  of 
the  transaction  la  that  Pinson  and  Morgan 
llTed  in  the  same  town,  and  that  they  were 
distantly  related  by  marriage,  and  had  fot^ 
merly  been  connected  with  a  bank  at  the 
same  time. 

It  is  an  undisputed  fact  In  the  case  that 
Plnson  paid  a  valuable  consideration  for  the 
note,  and  that  the  consideration  was  substan- 
tially adequate.  There  is  nothing  whatever 
to  dispute  that  fact,  and  it  Is  supported  by 
the  uncontradicted  tratlmony  of  FIwki  and 
Morgan.  The  burden  of  proof  was  on  appel- 
lant to  establish  that  fact;  but  when  once 
established  the  burden  shifted  to  appellees  to 
show  that  Plnson  had  notice  of  the  facts 
whldi  constituted  the  defense.  Appellees 
have,  as  before  stated,  adduced  no  proof  ex- 
cept  a  mere  suspicion,  from  the  relations  be- 
tween the  parties,  that  Plnson  might  have 
known  that  there  was  something  wrong  with 
the  note.  The  relations  between  Plnson  and 
Morgan  were  not  such  as  would  warrant  an 
inference  of  such  intimacy  as  would  throw 
a  cloud  upon  transactions  between  them. 

We  need  not  go  so  far  as  to  say  that  the 
testimony  was  not  sufficient  to  have  warrant- 
ed a  Jury  In  a  trial  at  law  In  finding  in  favor 
of  appellees  on  that  Issue;  but,  this  being  a 
chancery  case,  and  is  heard  here  de  novo,  we 
are  of  the  opinion  that  the  chancellor's  finding 
Is  not  supported  by  the  preponderance  of  the 
testimony.  The  decree  is  therefore  rerersed, 
and  Judgment  will  be  altered  here  In  appel- 
lant's favor  for  the  amount  of  the  not^  int^ 
est,  and  protest  fees  as  set  forth  in  the  com- 
plaint. 


WEIOMi  V.  McCO^SEBT.    (No.  289.) 

(Supreme  Court  of  Arkansas.    April  27,  1914.) 

1.  Appeal  and  Ebbob  (i  1039*)— Habiobbs 
Ebboo— BucTioN  Bbtweeh  Cadses  of  Ac- 
tion. 

The  refusal  to  compel  an  election  between 
caaaes  ot  action  for  false  impriaonment  and  for 
damages  for  unlawfully  ahackliog  a  convict  la- 
borer is  not  prejudicial.  In  view  of  Acts  1905, 
D.  798,  providine  tbat  the  court  may  consoll- 
oate  causei  of  like  nature  when  it  appear*  rea- 
sonable to  do  BO. 

[Ed.  Note. — For  other  casea,  see  Appeal  and 
Error,  Cent.  Dig.  |§  4075-4088;  Dec.  Dig.  8 
1039.  "1 


2.  DAHAOBS  <|  210*>— iHnBtTOXXONS. 

An  iustmctlon  on  the  measure  of  damaces; 
which  does  not  tell  the  Jury  that  thaLr  finmng 
must  he  based  on  the  evidence,  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Damagei^ 
dent.  Dig.  H  687,  S38;  Dee.  Dig.  |  2ia*] 

5.  Appeal  and  Ebsob  (|  1064*)— Hamcless 

EbBOB— iHSTBtTonONS  AS  TO  DAMAGES. 

An  instrn^ion  on  the  measure  at  damans 
erroneooa  because  not  tdling  the  jury  Uiat 
tbeir  finding  must  be  based  on  evidence.  Is  not 

Srejndicial  error,  as  the  f>atb  of  the  Juror  is  aof- 
cient  to  compel  him  to  oonfom  his  fining  to 
the  evidence. 

[Ed.  Note. — For  other  caBes,  see  Appeal  and 
Error.  Cent  Dig.  H  4218,  Dec 
Dig.  1  1064.*]       "  • 

4.  Fabdon  (S  9*)— Turn  of  Takiho  Effect. 

A  pardon  is  effective  upon  delivery  and 
acceptance. 

[Ed.  Note.— For  other  cases,  see  Pardon,  Gent 
Dig.  Si  16-22;  Dec  Dig.  |  8.*] 

EL  Falbb  iMmsoMifBiiT  a  IS*)— DsTBimoB 

OF  OOHTIOI  LaBOBIB  AfTBB  PABOOH— IaA- 
BltlTT  OF  TTaBDEN. 

Where  a  warden,  appointed  by  a  contrac- 
tor for  convict  labor  and  confirmed  by  the  court 
under  the  statute,  refuses,  <ni  the  groond  of  lack 
of  authority,  to  release  a  convict  td»orer  of 
whom  be  had  charge,  on  delivery  of  a  pardon 
to  him,  he  is  liable  for  fialse  Imprisonment 

[Ed.  Note.— For  otiier  cases,  see  False  Im- 
prisonment Cent  Dig.  f|  6-67;  Dec  Di^ 
I  15.*] 

6.  FAun  iKFBiBOHiaRT  (|  8*)--D>Tcinioir 

OF  COHTIOT  LABOBCB  AFTEK  PaBDOH— AO- 

THOBrrr  of  Wabden. 

Where  a  contractor  of  convict  labor  dele- 
gates bis  custody  of  the  convicts  to  a  warden 
aimointed  by  him  and  conflnned  bj  the  court 
under  the  statute,  It  Is  the  duty  of  the  warden, 
on  delivery  of  a  pardon  to  hlin,  to  himself 
examine  the  books  to  see  If  the  pardon  covers 
all  the  offenses  for  whit^  the  convict  was  com- 
mitted if  he  woold  escape  liabili^  for  falsa 
imprisonment  in  holding  the  convict 

rTEd.  Note.— For  other  cases,  see  False  Idh 
nsonment,  Gent  Dig.  H  68-78;  Dec  Di» 
8.*] 

7.  FAISB  iHFBISOIIiaiTT  86*)— DnXNTIOH 

OF  Convict  Aftbb  pAsnoK— Sxcuaivs 
Dahaobs. 

Where  a  warden,  having  charge  of  convict 
labor  hired  out  to  a  contraetor,  refosea  to  re- 
lease a  convict  on  the  delivery  of  a  pardon  to 
him  on  the  mistaken  assumption  that  only  the 
contractor  had  such  authority,  and  the  convict 
was  detained  4  or  0  hours  and  was  compdled  to 
wo^  2^  hours  after  receipt  of  the  pardon, 
bnt  no  indignities  were  offered  him,  a  verdict 
of  11,000  for  the  false  imprisonment  wai 
excessive,  and  a  verdict  for  $25  woold  be  af- 
firmed. 

[Ed.  Note^For  other  cases,  see  False  Iia* 
prisoBment  Gent  Dig.  110,  US-US;  Dec 
Dig.  1 86.*i  "  • 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; G.  W.  HeDdricks,  Judge. 

Action  by  O.  B.  McCloshey  against  B.  K 
WelgeL  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  as  to  one  causa 
of  action,  and  affirmed  as  to  the  otho; 

O.  B.  McCloskey  Instituted  this  actlitt 
against  B.  N.  W^el  to  recover  damages  for 
false  Imprisonment  His  complaint  also  al- 
leges that  during  the  time  of  his  Imprison- 
meut  he  was  unlawfully  and  wrongfully  fore- 


•For  othM-  OMMS  am  sanw  tt^a  and  seotloa  NUUBBR  in  Dec  Dig.  A  Am.  Dig.  Kqr-Nc  Sertea  *  R«»*r  Indnm 
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ed  to  wear  upon  Ua  lec  an  Iron  sbacUe, 
commonly  known  as  a  "spur,"  which  was 
T«ry  painful  and  caused  a  sore  on  his  leg. 
The  tacts  are  as  follows:  The  plaintiff,  Mc- 
Cloak^f  was  convicted  before  a  justice  of 
the  peace  In  Pulaski  county  of  two  offenses; 
bis  fine  btixtg  fixed  In  one  case  at  the  sum  of 
$1,  and  In  the  other  In  the  sum  of  $90.  The 
defmdant,  Wdcel,  at  the  time  had  leased 
the  county  convicts  fmn  the  comity  court, 
and  was  working  them  under  Ids  lease.  Un- 
der  the  rules  adopted  by  the  county  court 
for  working 'conn^  prisoners,  tba  contractor 
had  tb»  right  to  put  fetters,  or  shackles,  up- 
on any  prisoner  who  improperly  refused  to 
work  or  attempted  to  eecape.  One  of  the 
rules  provided  that  the  ocmtractor  should 
use  aU  reasonable  means  to  iirevmit  a  con- 
vict from  escaping.  Another  (me  provided 
that  a  coQtzactor  should  appoint  a  warden 
and  deputy  warden,  but  tiiat  before  Bald  ap- 
pointmttit  became  effective  sncSi  appointment 
must  be  approved  by  the  county  court.  Aft- 
er his  ccmvletlon  on  the  lOfh  day  of  Jnn^ 
U06,  the  plaintiff  was  turned  over  to  the 
defendant  to  work  out  his  fine  and  costs. 
W.  H.  Rankin  applied  to  the  Oovemor  for 
a  pardon  for  the  plaintiff,  and  the  pardon 
WM  issued  on  the  Z4th  dsy  of  June,  1908. 
and  delivered  to  Bankln.  Banktn  carried 
ttie  pardon  out  to  the  place  where  the  plain- 
tiff, with  the  other  county  prisoners,  was 
worked  by  the  defendant  The  defendant 
was  not  presHit,  and  Hankln  delivered  the 
pardon  to  John  Harden,  who  was  the  warden 
In  charge  of  the  convicts.  Harden  bad  been 
appointed  by  the  defendant,  and  bis  ap- 
pointment had  been  approved  by  the  county 
court  The  warden  refused  to  turn  the  plain- 
tiff loose,  saying  that  he  bad  no  authority 
to  do  80  and  that  the  pardon  would  have  to 
be  delivered  to  the  defendant  Kankln  testi- 
fies that  be  left  the  pardon  witb  the  warden 
and  attempted  to  get  In  communicatloD  with 
the  defendant  over  the  telephone,  but  was  un- 
able to  do  80.  On  the  other  band,  the  ward- 
en denied  tbat  Rankin  left  the  pardon  with 
bim.  The  defendant  lived  about  three  miles 
from  tbe  cainp  where  the  convicts  were 
woiked  and  kept  bis  books  at  his  residenca 
He  states  that  when  be  returned  home  that 
evening  his  wife  delivered  the  pardon  to 
blm ;  that  he  immediately  examined  his 
books  to  see  If  there  were  any  commitments 
against  the  plaintiff  other  than  those  named 
In  the  pardon;  and  tbat  when  he  fonnd 
there  was  not  he  immediately  sent  a  messen- 
ger with  the  pardon  to  the  camp  with  ln> 
stmctlons  to  the  warden  to  liberate  tbe 
plaintiff.  The  pardon,  according  to  the  testi- 
mony of  Bankln,  was  delivered  to  the  ward- 
«i  at  about  2  o'clock  in  the  afternoon.  The 
warden  continued  to  work  the  plaintiff  un- 
til about  4:80  o'clock,  at  which  time  the 
^ckles  were  ordered  to  be  cut  off  his  leg,  and 
this  was  done.  The  plaintiff,  however,  was 
detained  in  custody  until  7  or  8  o'Ckxft  in  the 


evening;  ^Iiis  being  the  time  that  the  ward- 
en received  Instructions  from  tbe  defendant 
to  Uberate  the  plaintiff.  The  plaintiff  tesU- 
fied  that  he  made  no  effort  whatever  to  es- 
cape while  he  was  a  prisoner  in  charge  of 
the  defendant,  and  that  the  Inm  spur  was 
placed  upon  bim  the  first  day  he  was  deliv- 
ered Into  the  custody  of  the  defendant,  and 
remained  there,  both  day  and  night,  until  he 
was  liberated.  He  says  tfiat  he  suffered  pain 
on  account  of  the  spur  b^ng  on  his  leg,  and 
that  it  caused  a  sore  place  to  form  there. 
The  defendant  testtOed  that  be  was  Inform- 
ed by  the  offlcero,  b^ore  the  plalntlfl:  was 
d^vered  to  him,  that  Oie  plaintiff  bad  a 
bad  r^Qtatlon  and  was  likely  to  escape  un- 
less mrecautitav  wwe  tak^  to  prevent  him; 
that  In  order  to  prev^t  his  escape  he  placed 
the  iron  on  hla  leg.  Other  facta  will  be 
referred  to  In  tl^  opinion.  The  Jury  returned 
a  verdict  for  the  plaintiff  for  91,000  for  false 
imprisonment  and  a  s^Mucate  verdict  tax  |100 
for  i^dng  and  kee^ng  the  iron  spur  on  the 
plaintiff's  leg.  Judgment  was  rendered  up- 
on the  verdict  in  each  cause  of  action,  and 
the  defendant  has  appealed. 

Jas.  A.  Comer,  of  IdtUe  Rock,  for  appe- 
lant Jna  r.  CUfloid,  of  Uttle  Bock,  for 
appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
[1]  Counsel  for  defendant  made  a  motion 
to  compel  plalntlfl  to  elect  upon  which  cause 
of  action  he  would  proceed  to  trial,  and  as- 
signs as  error  the  action  of  the  court  in  re- 
fusing to  require  plaintiff  to  make  audi  elec- 
tion. An  act  of  the  General  Assembly  of 
1905  provides,  In  effect,  that  when  causes  of 
a  like  nature,  or  relative  to  the  same  qaes- 
tion,  are  pending  in  any  drcnlt  court  In 
this  state,  the  court  may  consolidate  said 
causes  when  it  appears  reasonable  to  do  so. 
Acts  of  igbs,  p.  798.  If  separate  actions  had 
been  brought,  we  think  the  court  could  have 
consolidated  them  under  this  statute.  There- 
fore no  prejudice  could  have  resulted  to  the 
defendant  by  the  court  refusing  to  require 
plaintiff  to  elect  upon  which  cause  of  action 
he  would  proceed.  See  Mahoney  v.  Roberts, 
86  Ark.  130, 110  S.  W.  22S;  Asbford  v.  Rich- 
ardson. 88  Ark.  124,  113  S.  W.  808;  WeB^ 
em  Union  Tel.  Co.  v.  Sbofner,  87  Ark.  STO, 
112  S.  W,  751. 

[t,  3]  It  is  next  contended  by  counsel  for 
defendant  that  the  court  erred  In  giving  in- 
structions on  the  measure  of  damages.  He 
claims  that  the  error  consists  in  the  court* a 
not  telling  tbe  Jury,  In  specific  terms,  tbat 
their  finding  as  to  the  amount  of  damages 
must  be  based  on  the  evidence,  and  Insists 
that  the  instructions  left  it  to  the  Jury  to 
find  for  the  plaintiff  In  any  amount  thai;  in 
their  Judgment,  should  be  proper.  We  have 
condemned  instructions  similar  to  tbe  one 
now  under  consideratioB  In  several  cases. 
See  St  Louis,  I.  M.  ft  S.  R.  Go.  v.  Steed,  ICS 
Ark.  205,  161  8.  W.  257;  St  Louis,  I.  H.  ft 
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S.  R.  Go.  T.  iDallaa,  98  Ark.  200,  ^124  S.  W. 
247.  However,  we  bave  never  heli  that  sndi 
an  Instruction  1b  reversible  error.  In  the 
case  of  St  Louis,  I.  M.  &  S.  R.  Co.  v.  Hy- 
drlck  (Ark.)  100  S.  W.  196.  the  court  said: 
"While  it  Is  always  better  form,  and  the 
better  practice,  for  the  court  to  tell  the  Jnry 
that  its  findings  on  evety  Issue  of  fact  in  the 
case  must  be  based  upon  the  evldmce,  yet 
where  It  is  plain  from  the  charge  of  the 
court,  taken  as  a  whole,  that  the  Jury  were 
told  that  th^r  findings  must  be  based  up- 
on the  evidence,  the  Jury  could  not  be  mis- 
led nor  feel  authorized  to  make  a  finding  that 
was  not  baaed  npon  the  evidence  because 
some  separate  or  particular  Instmctlon  omit- 
ted this  precaution.  The  Jury  were  sworn, 
in  the  first  instance,  ta  try  the  case  and  a 
true  verdict  render  according  to  the  law  and 
the  evidence.  Eirby's  Digest,  |  4680.  That 
being  true,  it  is  not  likely  that  any  man  of 
sufflcleut  IntelllgraLce  to  be  a  competent  Ju- 
ror would  teal  authorised  to  wan^  beyond 
the  evidence  to  find  matters  npon  whldi  to 
predicate  his  fln«Hnga  In  the  caae.  The  eon- 
sdentlons  Juror  would  necessarily  fek  re- 
strained by  hia  oath  to  base  hla  findings  np- 
on the  evidence." 

[4-7]  It  is  also  insisted  by  counsel  for  de- 
fendant that  the  verdict  of  Che  Jury  on  the 
rause  of  action  for  false  Imprisonment  la  ex- 
cessive; and  In  this  contention  we  think  he 
is  cornet  A  pardon  Is  eflectlTe  upon  de- 
livery and  acceptance^  See  Redd  v.  States 
66  Ark.  486,  47  &  W.  119;  Ex  parte  Hunt, 
10  Aik.  284.  The  plalntlfC  was  lawfully  In 
tiie  custody  of  the  defendant  as  lessee  of  the 
county  prlaonen  under  a  contxaet  made  by 
him  wltli  the  county  court  While  this  is 
true,  when  the  time  for  wbidi  a  convict  has 
been  sentenced  has  exidred,  or  when  he  has 
beoi  pardoned  br  the  Governor,  be  is  in  law 
no  longer  a  convict,  and  cannot  be  held  as 
sadu  The  defendant  faims^f  did  not  remain 
with  the  convicts  and  have  direct  charge  of 
them.  Ete  delegated  that  authority  to  a 
warden  who  was  appointed  by  htm  with  the 
approval  of  the  county  court.  It  was  the 
duty  of  Bankin,  who  procured  the  pardon  for 
the  plaintiff,  to  d^ver  the  pardon  first  to 
the  warden  la  order  that  be  might  examine 
it-and  see  that  it  was  issued  by  the  Ctovemor 
and  ascertain  that  it  was  what  it  purported 
to  be.  It  was  than  the  duty  of  the  warden  to 
cease  working  the  plaintiff.  It  Is  Insisted  by 
couDsel  for  defendant  that  he  should  have 
bad  a  reasonable  time  to  have  examined  his 
records  In  order  to  ascertain  whether  or  not 
the  plaintiff  bad  been  pardoned  for  all  of- 
fenses for  which  commitments  had  been 
delivered  to  him.  This  la  true;  but  the 
warden  refused  to  release  the  plaintiff  sole- 
ly on  the  ground  that  be  did  not  have  au- 
thority to  do  so.  He  told  the  person  who 
had  the  pardon  that  the  defendant  alone  re- 
served the  right  to  disease  the  plaintlfr. 


The  defendant  having  delegated  to  the  ward- 
en the  authority  to  have  charge  of  the  peac- 
stms  worked  by  him.  It  was  within  tlie  scope 
of  the  authority  of  the  warden  to  have  ex- 
amined the  records  himself  and  have  deter- 
mined whether  there  were  other  commit- 
ments under  which  the  plain  tiff  might  be 
held.  It  was  his  duty  to  have  made  such  an 
examination,  or  caused  It  to  have  been  made 
at  onc^  or  to  have  discharged  the  prisoner. 
A  prlBonw  who  has  been  pardoned  by  the 
Governor  is  entitled  to  his  freedom,  and  to 
deprive  him  of  It  is  unlawftil.  Therefore  the 
plaintiff  was  entitled  to  a  Judgment  for  some 
amount.  As  above  stated,  he  was  in  legal 
custody  of  the  defendant,  and  he  had  suf- 
fered all  the  humiliation  It  was  pos^Ie  for 
him  to  suffer  solely  on  account  of  being  a 
prisoner.  The  undisputed  evidence  shows 
that  the  Illegal  detention  of  the  plaintlfl  by 
the  defendant  was  not  wlIlfuL  No  Indigni- 
ties w^e  oBenA  to  the  plaintiff  by  the  de- 
fendant, or  his  servants,  after  the  pardon 
had  been  presented  to  the  ward«L  It  is 
true  he  was  required  to  work  for  about  two 
bonis  and  a  half  thereafter;  but  this  wu 
done  under  a  misapprehension  of  the  law  on 
the  part  of  Ot»  warden  who  had  the  leeiU 
custody  of  the  plaintiff.  Under  these  cb^ 
cumstances,  we  think  that  a  Judgment  tor 
$26  would  have  been  sufficient  compesuatiaa 
for  the  Jury  to  have  awarded,  and  a  Judg- 
ment for  that  amount  will  be  affirmed. 

We  find  no  error  in  the  record  <m  the  cuiae 
of  action  for  compelling  t2ke  lAaintiir  to 
wear  a  spur,  and  the  Judgniait  «n  that  ootmt 
wUl  be  affirmed. 


USSBRT  et  al.  v.  USSERY.    (No.  2»eL) 
(Supreme  Court  of  Arkansas.    May  4,  1914.) 

1.  Trusts  (8fi  17,  18*)— Bzfxbss  Teusts— 

PaBOL  AOREEllENT. 

Where  oae  pnrcbaaed  land  and  caused  the 

deed  to  be  executed  to  a  third  persoo,  a  pwrol 
agreement  that  the  third  peTB<m  sbonld  hold 
the  land  in  trust  for  the  sole  on  of  his  wife 
was  unenforceable,  under  statute  of  franda. 

TEd.  Note.— For  other  cases,  see  Trusts,  Cent 
Dijt.  If  15-24:  Dec.  Dig.  M  17,18.*1 

2.  Tbusts  (1  W*)—TmvtnB  Bz  ICaimoxo  — 

BVIOKHOK. 

A  purchaser,  dedrlng  to  contribute  to  the 
support  of  hia  stepdMighter  and  her  children, 

grocured  the  conveyance  to  be  made  to  her 
usband,  who  was  not  present  when  the  deed 
was  made,  hut  to  whom  the  deed  was  aobae- 
quentlv  delivered.  It  waa  understood  that  be 
aud  luB  wife  should  move  on  the  land,  and 
they  did  so,  but  within  less  tiian  a  year  the 
husband  began  to  neslect  hla  wife,  and  finally 
deserted  her,  leavios  her  in  a  helpleaa  otHidi- 
tion.  Beld,  that  the  husband  did  not  hold  the 
land  in  trust  ex  malefido,  because  of  the  ab- 
sence of  fraud  on  hia  part  in  procnrinx  lh» 
legal  title. 

[Ed.  Note.— For  other  eases,  see  Tniats, 

Cent  Dig.  »  146-147:  Dec.  Dig.  |  86.* J 

Appeal  from  Garland  Chanosry  Uoort;  i. 
P.  HwdenoB,  ObaneeUor.' 
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Sntt  br  Stella  Vmsry  acalnst  X  K.  Vtam 
and  anothsr.  From  a  decree  fbr  plaintiff, 
defendants  appeaL  Berersed  and  remanded, 
with  dlreetltnu  to  dlsmln  complaint  for  want 
of  equl^. 

A.  Cnrl,  of  Hot  Springs,  for  appellants. 
H.  S.  Cobb,  of  Hot  Springs,  for  appellee. 

Mcculloch,  a  J.  This  is  an  action  in- 
stituted on  March  7,  1913,  in  the  chancery 
court  of  Garland  county,  by  Stella  Uaaery 
against  her  husband,  J.  M.  Ussery,  to  en- 
force an  allied  trust  In  her  favor  under  a 
deed  executed  by  one  Bobbins  to  said  J.  M. 
Ussery,  dated  November  27,  1908,  conveying 
a  tract  of  80  acres  of  land  situated  In  Gar- 
land county.  Defendant  J.  M.  Ussery  exe- 
cuted to  hla  codefendant  Curl  a  deed,  con- 
veying the  land  In  controversy,  about  the 
time  of  the  Institution  of  this  action,  and  the 
latter  was  also  made  a  party  defendant. 
The  answer  contains  a  denial  of  all  the  al- 
legations of  the  complaint  with  respect  to  the 
consideration  for  the  deed  from  Bobbins  to 
J.  H.  Ussery,  and  alleges  that  Ussery  paid  a 
valuable  consideration  for  said  conveyance. 

[1}  The  all^ations  of  the  complaint  are 
that,  on  the  date  mentioned,  plaintHTs  step- 
father, Charles  Foster,  purchased  the  land  in 
controversy  from  Bobbins  and  caused  the 
deed  of  conveyance  to  be  executed  by  Bob- 
bins to  plaintlfrs  bu^and,  J.  M.  Ussery; 
that  Foster  paid  the  consideration  for  the 
conveyance ;  and  that  "he  had  the  deed  made 
to  James  Ussery,  the  defendant  herein,  to 
hold  In  trust  for  the  sole  use  and  benefit  of 
plalnttfl."  The  allegations  of  the  complaint 
are  not  sufficient  to  take  the  case  out  of  the 
operation  of  the  statute  of  frauds,  for,  at 
most,  the  alleged  agreement  constitutes  an 
ezpiess  trust,  which  cannot  be  Ingrafted  by 
parol  testimony  upon  a  written  deed  of  con- 
veyance. Spradllng  v.  Spradllng,  101  Ark. 
461,  142  S.  W.  848.  There  was  an  attempt, 
however,  to  twing  the  case  within  the  iHln- 
dplea  upon  which  a  trust  ex  malefldo  may 
be  declared. 

[2]  Plaintiff  and  defendant  had  been  mar^ 
rled  many  years  before  this  transaction  oc- 
curred, and  had  (diUdroi  the  Issue  of  thdr 
marriage.  They  had  ap  to  that  time  lived  to- 
gether happily,  so  for  as  this  record  reflects 
the  facts.  Plaintiff  was  in  lU  health,  being 
subject  to  ei^leptlc  fits,  and  they  lived  in  the 
neighborhood  of  their  mother,  who  was  the 
wife  of  Charles  FoatM'.  tlie  pnrchaaer  of  the 
land  from  Bobbins. 

I>efendant  J.  H.  Ussery  testified  that,  at 
the  request  of  Foster,  he  negotiated  the  pur- 
chase of  a  quarter  section  of  land  from  Bob- 
bins, cf  whidi  fbe  60  acres  in  controversy 
was  a  put,  and  that.  In  consideration  of  his 
services  in  negotiating  the  purchase  at  a 
very  low  price,  Foster  agreed  to  beve  the  80 
acres  in  controversy  conveyed  to  him.  The 
chancellor  fonnd  against  defendant  Ussery 
on  that  point,  however,  and  we  accept  those 
flndlngi  u  eorrwt 


Foster  testlfled  t2iat  he  purchased  the  quar- 
ter section  of  land  from  Bobbins,  and,  deslr^ 
ing  to  contribute  something  to  the  snnwit  of 
his  stepdaDgihter  and  her  children,  he  caused 
the  conveyance  of  the  80  acres  In  controversy 
to  be  made  to  X  U.  Ussery.  He  testified  Ibat 
there  was  no  agreement  with  Ussery  at  all 
with  refermce  to  the  land;  that  he  volun- 
tarily had  the  conveyance  made  to  the  latter 
"to  help  Stella  and  him  raise  their  children. 
I  always  mnted  to  help  Stella  and  her  chil- 
dren all  I  eonld."  He  stated  tliat  J.  H.  Us- 
sery was  not  even  present  when  tbe  deed 
was  execoted.  but  tikat  fce  andweqtmitly  ddlv- 
ered  it  to  Usseiy. 

Mrs.  Foster  testified  that  there  was  an  un- 
derstanding or  agreement  that  defendant  and 
his  wlfb  should  move  on  the  land  and  bnlld  a 
house,  and  that  she  (vrltness)  and  Foster 
would  move  to  an  adjoining  tract  so  that 
th^  conM  all  be  near  each  other. 

The  Usserys  never  moved  on  the  land,  and, 
within  less  than  a  year  after  the  execution  ot 
the  deed,  defendant  Ussery  began  to  neglect 
his  wife  and  finally  deserted  her,  leaving  her 
in  a  helpless  condition.  However  repreheiut- 
ble  the  conduct  of  Ussery  was,  we  find  noth- 
ing In  the  state  of  facts  with  reference  to  the 
execution  of  this  conveyance  which  would 
warrant  the  court  in  declaring  the  existence 
of  a  trust  ex  malefldo. 

The  elements  constituting  that  character  of 
trust  are  stated  by  Mr.  Pomeroy  In  language 
approved  by  this  court  as  follows :  "In  gen- 
eral, whenever  the  legal  title  to  property, 
real  or  personal,  has  been  obtained  through 
actual  fraud,  misrepresentations,  conceal- 
ments, or  thromh  undue  influence  duress, 
taking  advantage  of  one's  weakness  or  neces- 
sities, or  through  any  other  similar  means  or 
under  any  other  similar  circumstances  which 
render  it  unconscientious  for  the  holder  of 
the  legal  title  to  retain  and  enjoy  the  bene- 
ficial interest,  equity  impresses  a  constructive 
trust  on  the  property  thus  acquired  in  favor 
of  the  one  who  is  troly  and  equitably  en- 
titled to  the  same,  although  he  may  never 
perhaps  have  had  any  legal  estate  therein; 
and  a  court  of  equity  has  Jurisdiction  to 
reach  the  property,  elOier  in  the  hands  of  the 
original  wrongdoer  or  In  the  hands  of  any 
subsequent  holder,  until  a  purdiaser  of  it  in 
good  faith  and  without  notice  acquires  a 
higher  right,  and  takes  the  property  relieved 
from  the  trust  The  forms  and  varieties  of 
these  trusts,  which  are  termed  ex  malefldo 
or  ex  delicto,  are  practically  without  limit 
The  prindple  is  applied  wherever  it  Is  neces- 
sary for  the  obtaining  of  complete  Justice, 
although  the  law  may  also  give  the  remedy 
of  damages  against  the  wrongdoer."  S  Pome- 
roy's  Elqnity  Jurlspmdence,  p.  203S;  Am- 
monette  v.  Black,  73  Ark.  310.  83  S.  W.  010; 
Bragg  V.  Hartney,  02  Ark.  66,  121  S.  W. 
1069;  Spradllng  r.  Spradllng.  supra;  La 
Gotta  V.  La  Cotts,  108  S.  W.  1111. 

Foster,  the  purchaser  of  the  land,  testified 
tbat  no  agreenkwt  at  all  was  made  with  Ua- 
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aery,  and  tbat  the  conTerftuce  was  entirely 
Tolnntary.  Mrs.  Foster  testified  that  there 
was  an  agre^ent  or  understanding  that  Us- 
sery  would  more  on  the  place  and  build  a 
house;  but,  at  moat,  that  testimony,  even  U 
it  be  accepted  as  the  foots  of  this  case,  only 
constituted  a  promise  and  violation  thereof 
without  any  element  of  positive  fraud.  With 
respect  to  tliat  state  of  facts  we  hare  said : 
"There  must,  of  course,  In  sudi  cases  be  an 
element  of  positive  fraud,  by  means  of  which 
the  legal  title  Is  wrongfully  acquiFed,  for,  if 
there  was  only  a  mere  parol  promts^  the 
statute  of  frauds  wotUd  apply."  Ammonette 
T.  Black,  supra.  We  are  therefore  of  the 
opinion  that,  when  the  testimony  is  viewed 
In  the  light  most  favorable  to  the  plaintiff, 
it  fails  entirely  to  make  a  case  wliich  would 
warrant  the  declarBti(ni  of  a  trust  in  ber 
favor. 

The  chancellor  reached  an  erroneous  con- 
clusion In  applying  the  law  to  the  facts  as 
found  by  him,  and  the  decree  is  therefore  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  complaint  for  want  of 
equity. 


juries  to  a  child  resultio^  from  an  explosion 
thereof  caused  by  his  holding  a  lighted  match 
over  a  hole  in  Uie  head  of  a  barrel  after  the 
cork  had  been  witbdrawn;  the  rules  of  the 
company  not  requiring  caatton  tag!  to  be  placed 
on  empty  barrels  which  had  previously  con- 
tained explosive  sabstancee. 

[Ed.  Note.— For  other  cases,  see  Neglifence, 
Cent  Dig.  {  24;  Dec  Dig.  }  24.*] 

Appeal  from  Circuit  Court,  Lonoke  County; 
Eugene  Lanlcford,  Judge. 

Action  by  Neal  Waggoner  and  others 
against  the  St.  Louis,  Iron  Mountain  &  South- 
ern Railway  Company.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Beveraed  and 
dismissed. 

On  the  27th  day  of  September,  1912,  C  J. 
Lincoln  Company  shipped  over  app^lant's 
line  of  railway  an  empty  alcohol  barrel  to 
Walter  Priest,  who  lived  at  Ward,  a  statioa 
on  appellant's  line.  There  waa  nothing  on 
the  waybill  to  show  that  the  barrel  had  bad 
inflammables  in  it  The  ban%l  was  aent  by 
the  shipping  clerk  of  C.  J.  Lincoln  Company 
to  the  depot  of  i^pellant  company  at  Little 
Rock,  and  it  was  received  there  by  the  appd- 
laut  and  shipped  over  its  Line  to  Ward.  It 
arrived  at  Ward  on  the  28th.  Appellant's 
local  crew  unloaded  it  and  set  It  out  on  the 
end  of  the  platform  and  gave  the  station 
agent  at  Wjard  the  billing  for  it  The  barrel 
would  have  been  put  on  the  platform  and 
would  have  remained  there  the  same  as  it 
did  if  it  had  been  a  full  barrel  of  alcohol. 

The  bill  of  lading  had  stamped  on  It  "Xo 
Label  R^ulred."  This,  according  to  the  r^- 
.  -        ._.     ■  r  -      ulatlon  of  the  appellant,  was  to  be  stamped 

suiting  in  an  explosion  by  which  he  was  In- 


ST.  LOUIS,  L  M.  &  S.  RY.  CO.  v.  WAQ- 

GONBB  «t  aL    (No.  286.) 
(Supreme  Court  of  Arkansas.   April  27,  1914.) 

1.  Neouosnci  (I  56*)— Dargbboub  Ihstbit- 
uentaijtzbs  —  explobioh  —  pboxihais 

Cause. 

Where  defendant  railroad  company  left 
an  empty  alcoliol  barrel  unguarded  on  a  station 
platform,  and  plaintiEFs  10  year  old  son,  while 
playin?  around  it  with  otbera,  placed  a  light- 


jured,  the  court  properly  refused  to  charge  that 
his  act  in  placing  the  match  at  the  hole  was 
the  proximate  cause  of  the  injury,  since,  if 
defendant  was  negligent  in  placing  the  barrel 


not  require  a  label.  A  red  caution  label  to 
required  on  inflammables.  The  shipper  Is  re- 
quired to  put  the  red  label  on  a  shipment 
that  contains  infiammablea,  and  the  bills  of 


on  the  platform,  then  such  n^igenoe  would  be  |  lading  for  shipments  tbat  require  a  red  cau- 


the  pro'ximate  cause  of  the  injury,  notwith- 
standing the  act  of  the  child  In  producing  the 
explosion. 

[Bd.  Note.— For  other  cases,  see  N^iUgenee, 
Cent  Dig.  H  69.  TO;  Dec  Dig.  |  66.*] 

2.  NBauoniroB  (I  23*)  ~  DAnonouB  Preu- 
isia— InjruBiKS  to  Ohildbbn— Owksb'b  Lla.- 

BILITT. 

The  rule  tbat  an  owner  of  premises,  who 
permits  dangerous  appliances  to  remain  there- 
on which  are  attractive  to  children,  will  be  lia- 
ble for  an  injury  resulting  to  a  child  which  may 
reasonably  have  been  anticipated  has  no  ap- 


tion  label  to  be  put  on  them  would  have  to  be 
stamped  as  follows:  "Red  Label  Required." 
The  purpose  of  putting  that  stamp  on  the 
bills  of  lading  was  to  instruct  the  railroad 
officials  as  to  what  class  of  goods  were  being 
shipped.  The  red  label  was  not  required  by 
the  regulation  of  appellant  on  an  empty  bar- 
rel. If  the  article  had  required  it,  the  bill 
of  lading  would  have  been  stamped  "Red  La- 
bel Required."  The  app^lant's  sblmODg 
clerk  stated  on  the  bill  of  lading  that  no  la- 


plication  to  a  case  where  there  is  no  negligence  j  bel  was  required  because  that  was  a  fact  as 
on  the  part  oi  the  owner  m  permitting  the 
appliance  to  remain  unguarded  where  it  is 

located. 


[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  S8  33,  S4,  129;  Dec  Dig.  5  23.*] 

8.  Neoliqenck  a  24*)— Danoeeous  Fbeuibes 

— ApFLIANCXB  —  ElfFTT  AUOHOL  BABSBL  — 

Expulsion. 

Where  defendant  carrier  received  for  trans- 
portation an  empty  alcohol  barrel  without  no* 
tice  that  it  was  dangerous  or  tbat  the  action  of 
the  son  thereon  might  generate  an  explosive  gas 


to  the  shipment  of  an  empty  baneL  A  red 
label  had  been  put  on  this  band,  when  it  waa 
shipped  to  Lincoln  Company  as  a  full  bar- 
rel. The  fact  that  the  red  label  was  put  on 
the  barrel  was  an  evidence  that  the  barrel 
had  contained  inflammables  at  some  time. 
The  shipping  clerk  who  made  out  the  bill  of 
lading  did  not  see  the  barrel.  He  billed  U 
out  as  It  was  reported  to  him  by  the  shippinf 


lE:^  t?*^.  ^  « Ju««»  *«  t^ifri„J  ?Sf  i  clerk  of  the  Llncohi  Company,  as  an  empty 
therein,  it  was  not  netpigent  la  permittiiig  the  i  «,A„kin  «...  JuT^  >».  *k-.  miii^ 

barrel  to  remain  on  the  statioa  platform  at  1  barrel,  The  waybill  was  made  tOA  bilUog 
destinatton,  so  as  to  render  it  liable  fbr  in- 1  clerk  of  the  aiq;»dlant  from  the  bHI  of  UUUog 

•For  otfesr  ossss  le*  ssbm  tople  aod  aeetlon  NITlf  BER  In  Dec  Dig.  A  Am.  Dig.  K^-No.  Series  *  Rsp'r  Xndu« 
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ctmtaliitng  tSie  deecription  ot  tbe  article  as 
glren  by  tbe  Bblpplng  clerk  of  the  party  who 
was  bUUni  the  article  for  ahliunent  The 
waybill  la  dellrered  by  the  agent  who  ships 
the  goods  to  the  conductor  and  follows  tbe 
article  tiirongh  to  destination.  The  recelT- 
ing  Bgeat  at  Ward  never  examined  tbe  bat^ 
reL  They  did  not  examine  empty  barrels 
like  ttie  one  that  was  sb^ed  In  this  in- 
stance. If  the  waybill  bad  been  marked  "In- 
flammable I^tavld"  or  "Bed  Label"  staff,  it 
wonld  have  given  the  agent  at  Ward  notice 
of  the  dangeroQs  character  of  the  shipment 
In  this  InitfanTO  there  was  nothing  calling  tbe 
rectiving  agent's  attention  to  the  barrd  as 
having  eqrtosivas  in  It  or  as  being  danger* 
ous.  The  agent  never  noticed  it 

On  the  bottozB  of  the  barrel,  or  the  end 
on  which  it  was  standing,  was  a  red  ts« 
which  was  as  follows:  "Caution:  Inflamma- 
ble Liqnid.  Keep  away  from  Are,  stoTes,  ra- 
diatora,  lighted  matches,  lanterns  and  direct 
sunlight  Any  leaking  package  must  be  re- 
moved to  a  safe  place." 

On  the  28th  of  SQ)tember  A.  C.  Waggoner 
went  to  tlie  station  at  Ward  to  take  a  train 
for  Jadsonla.  His  wife  and  two  boys,  Neal 
and  Paul,  accompanied  him  to  the  statirai. 
While  he  was  In  the  waiting  room,  the  boys 
were  playing  on  the  station  platform  aronnd 
the  onpty  barteL  The  barrel  was  sitting  on 
its  md.  It  had  a  lialf-inch  cork  stopper  in 
a  bole  in  the  end  of  the  barrel  that  protrud- 
ed about  half  an  inch  out  of  tbe  hole.  When 
tbe  stopper  was  pulled  out,  It  made  a  hissing 
sound,  like  a  goose  makes.  It  was  sitting  in 
the  sun,  and  it  was  warm  in  tbe  sun.  Tbe 
boys  would  blow  their  breath  In  tbe  barrel, 
and  it  would  blow  back  on  them.  One  of 
the  boys  said,  "Stldc  a  match  to  it,"  where- 
upon a  match  was  given  to  Neal  Waggoner. 
He  asked  some  of  the  boys  if  it  would  hurt 
blm,  and  they  said  no.  He  then  struck  the 
match  and  started  to  stick  It  In  the  barrel 
when  the  explosion  occurred,  cansing  tbe  in- 1 
Juries  to  Neal  and  Paul  Waggoner,  for  which 
tbe  appellee.  A,  C.  Waggoner,  in  bis  own  be- 
half as  parent  and  as  their  next  friend, 
brought  tbla  suit,  alleging  substantially  neg- 
ligence on  the  part  of  appellant  in  placing 
the  barrel  on  tbe  station  platform  and  per- 
mitting it  to  remain  there  when  the  platform 
was  thronged  with  children  playing  around 
the  barrel;  that  children  were  accustomed  to 
play  around  on  the  platform  at  appellant's 
passenger  station,  especially  on  Sundays,  and 
tbat  such  fact  was  known  to  appellant;  that 
the  appellant  knowingly  left  this  barrel  on 
tbe  platform  where  the  children  were  In  tbe 
habit  ot  frequenting  and  od  and  around 
which  they  were  accustomed  to  play ;  and 
tbat  appellant  knew,  or  by  tbe  exercise  of  or- 
dinary care  should  have  known,  that  toe  bar- 
r^  was  a  dangerous  article  and  was  attrac- 
tive to  children. 

Appellant  demurred  to  tbe  complaint  on 
tbe  ground  tbat  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  al- 


so answered,  denying  the  allegatlona  of  neg- 
Uegnoe  set  np  in  the  oomplsint 

Tbe  court,  over  Oie  objections  of  aroeUant 
Inatmcted  the  Jury  in  substance  that  if  the 
defendant  1^  on  its  station  platform  a  dam 
gerous  barrel,  attractlTe  to  children,  whidi 
It  knev  to  be  dangerous,  or  by  the  exercise 
of  ordinary  care  should  have  known  to  be 
dangerous,  and  If  the  defendant  left  the  bar- 
rel at  a  place  ai^  time  where  and  irtien  chll- 
Ana  would  congregate,  and  if  tbe  defendant, 
1^  the  exercise  of  reasonable  care,  should 
have  known  that  children  would  there  con- 
gregate and  play  and  would  likely  be  attracb- 
^  to  and  injured  by  raid  barrel,  and  if  th^ 
further  found  that  thoee  children  were  at- 
tracted by  said  barrel,  and,  while  In  the  ex- 
vcise  of  smdt  can  as  children  of  tbeir  age 
and  experience  would  exercise,  did,  in  play- 
ing with  the  barrel,  strike  a  match  and  cause 
tbe  barrel  to  explode,  thereby  injuring  Uiem, 
thai  this  wonld  be  such  negligence  on  the 
part  of  defenduit  (aivdlant)  as  would  ren- 
der it  liable  to  the  plaintiffs  in  damages  for 
the  injuries  which  they  had  sustained. 

The  court  gave,  at  tbe  instance  of  appel- 
lant, Instructions  whidi  told  the  Jury  in  ef- 
fect that,  if  they  believed  from  the  evidence 
that  the  injuries  to  the  plaintiffs  by  the  ex- 
plosion of  the  barrel  could  not  have  been 
reastmably  anticipated  or  foreseoi  by  tbe  de- 
fendant as  the  natural  and  probable  result 
of  leaving  ttie  barrel  on  its  statitm  platform, 
then  the  defendant  was  not  liable;  and  that 
if  tbey  believed  from  the  evidence  that  the 
barrel  was  shipped  as  an  empty  barrel,  and 
was  aoc^ited  ae  such  by  the  defendant,  and 
that  the  agent  at  Ward  had  no  knowledge  of 
the  fact  that  the  barrel  had  contahied  any- 
thing of  an  eq»losive  character,  and  tbat  he 
exttdsed  tlie  same  degree  of  care  with  ref- 
erence to  the  barrel  as  any  other  prudent 
person  engaged  in  tbe  same  business 'and  un- 
der tbe  same  drcumatances  would  exercise 
I  with  reference  to  an  empty  barrel,  then  the 
plaintiffs  cannot  recover;  and  that  if  the  de- 
fendant's employes  bad  no  knowledge  or  rea- 
sonable cause  to  believe  that  the  empty  bar- 
rel, which  bad  been  used  for  inflammable 
liquids,  would  contain  explosive  gaa  after  it 
was  empty  of  liquids,  defendant  would  not 
be  liable  for  the  explosion;  and  that  the  bur- 
den was  upon  tiie  plaintiff  to  show  that  the 
defendant's  employ^  did  have  such  knowl- 
edge, or  reasonable  cause  of  belief. 

The  appellant  asked  the  court  to  instruct 
the  Jury  tbat  if  tbe  defendant  railway  com- 
pany accepted  tbe  barrel  for  shipment  as  an 
empty  barrel,  and  had  no  knowledge  that  It 
contained  gas  or  other  explosives,  and  tbat 
the  barrel  was  exploded  on  account  of  a 
match  being  dropped  in  It  by  the  plaintiff, 
they  should  find  for  the  defendant.  Tbe 
court  refused  this  prayer,  but  gave  one  to 
the  same  effect,  over  the  objection  of  appel- 
lant, adding  that,  if  tbe  defendant  had  no 
knowledge,  or  by  the  exercise  of  ordinary 
care  could  not  have  had  such  knowledge  tbat 
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the  barrel  contained  gaa  or  other  explocdTea, 
then  their  rwdlct  should  be  for  the  defend- 
ant 

The  court  further  told  the  jnry,  at  the  »■ 
Quest  of  appellant,  that  the  mere  fact  that 
there  was  posted  on  the  end  of  the  barrel  a 
caution  notice  would  not  of  itself  be  suffi- 
cient to  establish  negligence  against  the  de- 
fendant. 

The  court  refused  prayers  for  instructions 
presented  by  the  appellant,  telling  the  }ory 
in  effect  that  the  appellees  were  bare  licens- 
ees, and  that  the  appellant  owed  them  no 
a^rmatlTe  duty  or  care,  bnt  only  owed  them 
the  duty  not  to  willfnlly  or  wantonly  injure 
ttwni,  and  also  prayers  to  the  effect  that  the 
Ughtbig  of  the  match  was  the  proximate 
cause  of  the  Injury,  and  also  refused  to  di- 
rect the  Jury  to  return  a  verdict  ta  favor  of 
appellant 

The  above  are  snbstantlaUy  the  facts  upon 
which  Judgments  in  favor  of  aKtelleea  were 
rendered,  and  from  which  this  appeal  has 
be^  duly  prosecuted. 

B.  B.  Klnswortby,  T.  D.  Crawford,  and  R. 
E.  Wiley,  all  of  Little  Rock,  for  appellant 
Jas.  B.  Beed  and  Trimble  &  Trimble,  aU  of 
LoDoke,  for  appeUees. 

WOOD,  J.  (after  stating  the  facts  as  abov^. 
[1]  The  court  was  correct  In  refusing  to  ttSl 
thia  Jury  that  the  act  of  the  appellee  Neal 
Waggoner,  in  lighting  the  match  and  placing 
tlie  aame  over  the  barrel,  w&a  the  proximate 
cause  of  the  Injury.  Neal  Waggoner  was 
only  ten  years  of  age,  and  It  would  not  be 
correct  to  say,  as  a  matter  ot  law,  that  one 
of  such  tender  age  was  guilty  of  contributory 
n^Ugence,  or  that  bis  act,  which  was  the  im- 
mediate cause  <tf  the  explosion,  was  a  new 
and  independent  force  producing  the  Injury 
and  titie'proxlmate  cause  thereof  so  as  to  re- 
lieve the  appellant  of  llaUllty,  provided  It 
was  negligent  In  placing  and  leaving  the  emp- 
ty alcohol  barrri  upon  the  platform  of  Its 
statifm  at  Ward.  In  otHer  words,  if  ag^el- 
lant  negligent  In  placing  Uie  barrel  on 
Its  platform  at  Ward,  then  sndi  Diligence 
would  be  tlw  proximate  cause  of  the  Injury, 
and  axvellant  would  be  liable  for  sudi  negli- 
gence, notwithstanding  the  act  of  the  appel- 
lee WaggtHur  in  striking  the  matcb  which 
produced  the  explosion.  See  Pittsburgh  Re- 
duction Oo.  V.  Horton.  87  Atk,  BT6, 118  S.  W. 
64T,  16  L.  B.  A.  (N.  S.)  905;  St  Louis  ft  S. 
V.  By.  Co.  V.  WUllams,  98  Ark.  72. 13S  &  W. 
80i,  as  U  B.  A.  (N.  8.)  94.  In  these  cases  ttie 
mlndple  la  recognized  'Hhat  negligence  in 
unnecessarily  leaving  an  explosive  exposed 
so  that  children  could  have  access  to  It  would 
be  the  proximate  cause  of  an  injury  resulting 
therefrom,  under  drcumstances"  which  show- 
ed that  the  act  of  the  child  In  setting  oflC  the 
exidosive  was  Uie  "natural  sequence  of  ante- 
cedent events  and  ought  to  have  been  antici- 
pated by  any  person  of  ordinary  care  and 
prudence,** 


[2]  To  sustain  their  Judgments  an»eUeee 
re^  upon  what  is  known  as  the  doctrine  of 
the  turntable  cases,  which  has  often  been  ap- 
proved by  this  court  Tbe  trial  court  cor- 
rectly announced  the  law  applicable  to  audi 
cases,  and,  if  the  focts  bring  the  preaent  case 
within  that  doctrine,  the  Judgments  Aoaid 
be  affirmed. 

In  the  case  of  St  Louis  ft  S.  V.  By.  Co.  r.  j 
Williams,  supra,  the  Chief  Justice  speaUng  | 
for  the  court,  saodnctly  stated  the  rule  ot  tbe  j 
turntable  cases  as  fallows :  "Where  the  own-  I 
er  permits  to  remain  unguarded  on  his  prem-  i 
ises  something  dangerous  which  is  attractive 
to  children,  and  from  which  an  injury  may 
reasonably  be  anticipated,"  he  may  be  liable. 
See,  also,  the  recent  case  of  Nashville  Lum- 
ber Co.  V.  Busbee.  100  Ark.  76-01.  1S9  S.  W. 
901,  S8  L.  B.  A.  (N.  S.)  7Qi  where  the  doe- 
trine  is  rtf  terated. 

[t]  As  we  view  the  record,  the  above  doc- 
trine has  no  application  for  the  reason  that 
In  our  opinion,  the  undlia)uted  evidence  shows 
that  appellant  was  not  negligent  in  placing 
the  empty  alcohol  barrel  upon  the  platform 
of  its  station  at  Ward.  The  court  told  the 
Jury  that  the  mere  fact  that  thwe  was  post- 
ed on  the  end  of  the  barrel  a  eaotlOD  notice 
would  not  of  itself  be  sufficient  to  eetablisfa 
negligence  against  the  defendant  Hila  dec- 
laration of  law  was  correct,  because  tbe  un- 
disputed evidence  shows  tiiat  the  tag  contain- 
ing tile  caution  was  placed  np<ni  barrels  tbat 
were  filled  with  exploslvea  for  di^miaitv  and 
not  upon  empty  barrels.  Tba  shipments  of 
empty  alcohol  barrels,  under  Oa  rules  of  the 
company,  were  not  required  to  have  caution 
tMis  placed  upon  than,  and  a  tag  placed  up- 
on sudb  a  barrel  was  no  notice  that  sndi 
barrel  was  dangerous. 

The  undisputed  evidence  shows  that  the 
agmt  in  charge  of  the  statkm  at  Ward,  iriiere 
this  barrd  was  set  npcm  tbe  platform,  did 
not  know  that  it  was  explosive  In  diameter, 
and  he  had  not  vwea  seen  the  tag  that  had 
been  placed  upon  the  barrel  when  it  was  an 
original  shipment  full  of  akohoL  He  could 
not  have  been  expected  to  take  notice  of  tbe 
cautionary  tag;  because  such  a  tag  was  not 
required  to  be  placed  upon  empty  barxelB. 

Ibere  la  no  testimony  to  show  fliat  the 
agents  and  onployte  of  aiqiwHaut  who  were 
diarged  with  the  duty  of  storing  this  barrd 
at  its  place  of  destination,  had  any  knowl- 
edge that  hy  exposure  to  the  sun,  tlirou^ 
(diemical  processes  exidortves  woifld  be  i«o- 
dnced.  and  that  Bn(!h  barrti  would  therefore 
be  dangerous  when  exposed  to  children  who 
might  be  in  the  habit  (tf  frequenting  the  sta- 
tion platfonn.  Such  knowledge  the  ttnployte 
of  the  appellant  would  not.be  expected  to 
have.  It  could  not  be  reasonably  anticipated 
that  snch  dangerous  agencies  would  be  crea^ 
ed  under  snch  circumstances,  nor  could  it  be 
reasonably  anticipated  that  chlldrai,  who  axe 
in  the  habit  of  frequenting  the  station  plat- 
form, would  extract  the  stopper  tnm  a  bar- 
rd  and  play  wltii  tiie  same  or  idace  a  ttghted 
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matdk  npon  or  within  the  same.  Tbeae  con- 
dittons  end  euMM,  we  think,  under  the  nn- 
dlspated  crldenQe,  ue  cntliielr  too  remote 
and  conjectural  to  be  the  baslB  for  actionable 
negHgenoa  It  wonld  not  be  reasonably  an- 
ticipated b7  the  aerrantB  ot  appellant,  havlnc 
In  charge  the  h«nfli*"g  of  the  empty  barrel, 
that  children  vonld  be  mttracted  to  It  and 
would  make  a  playUiing  oat  of  U.  In  our 
OBtaOm,  tbexB  la  nothing  In  the  iwearance 
or  stmctiire  of  an  empty  barrel,  which  Is 
cloeed  at  botb  aOa,  tiiat  la  calculated  to 
attract  the  attentkai  of  children  In  play,  and 
the  u^aUant,  In  tiie  ezerdae  of  ordinary 
care,  conld  not  reoaonaUy  anticipate  that  an 
Injury  would  reenlt  to  t^ppoOaeB  in  the  pecul- 
iar mamM!*'  dladoaed  by  the  facta  of  this 
record. 

Ab  was  aptly  said  In  Oatlett  ▼.  Hallway, 
S7  Ark.  21  S.  W.  1062,  88  Am.  St  Sep. 
2U:  "The  youth  of  tbe  person  Injured  wUl 
Bometlmes  excuse  him  from  ooncurrlng  oeg- 
Ugence,  but  no  amount  of  youthful  reckless- 
ness can  son^y  tbe  place  of  proof  of  nesU- 
g«ice  on  the  part  of  a  defendant  sought  to 
be  charged  on  account  of  negligence." 

rniere  Is  no  evidence  to  sustain  tbe  yerdlct 
and  tbe  Judgmenta  are  Oieref<m  rereraed, 
and  the  cauaes  dismissed.  - 


PIOMEim  LIIPB  INS.  00.  T.  OOX 
(No.  284.) 

(Supreme  Conrt  of  ArkansaB.   April  27, 1914.) 

1.  IH8DBAKCB    (!   2Se*)-LlJB  POUOT— P0«- 
raiTUHS— I>EnEN8E6.  .  , 

Where  a  liCe  insurance  company  had  a 
ririit  to  dedare  and  enforce  a  forfeiture  of  the 
poUc7,  and  did  declare  it,  there  coald  be  no 
recovery  thereon,  eren  thouj^  the  company  ob- 
tained poseesBion  of  the  pofley  Hirongh  traodn- 
loit  misrepresentation. 

[Bd.  Note.— For  other  ciaea,  see  Insurance, 
Cult.  Dig.  »  608;  Dec.  Dig.  |  236.*] 

2.  InsmAiras  (|  e68*)~-A0TioNB  on  Polict— 

SUFTICiBWOT  OF  KTIDBKCB— FOEFBITUBE. 
In  an  action  upon  a  life  insurance  pol- 
icy, where  it  was  undisputed  that  the  insured 
liad  not  paid  the  note  given  for  the  first  pre- 
mlnnif  which  fact  gave  the  company  the  right 
to  dedare  a  forfdtnre  under  the  terms  of  tbe 
policy,  evidence'  held  to  require  the  snbmission 
to  the  jnry  of  the  Isaue  whether  the  company 
had  declared  a  forfeltare  of  the  policy,  or  had 
waived  ita  right. 

[Ed.  Note.— For  other  cases,  we  Insurance, 
Cent,  Dig.  IS  1556,  1732-1T70;  Dec.  Dig.  i 

8.  Ihburarcb  (I  388*)— PoBrEmmE  o»  Pol- 

ICT-NOWPATMKNT  OT  PbEMIDM. 

Kotvrithstandlng  a  custom  of  a  life  insur- 
ance company  to  Uiuge  Its  part  of  the  first  ure- 
mlnm  to  the  soliciting  agent  and  to  allow  nim 
to  make  his  own  arrangement  for  its  collection, 
if  the  insured  did  not  pay  the  premium  at  all, 
and  it  was  paid  to  the  company  by  the  agent, 
the  company  could  forfeit  tiie  policy  under  the 
danse  ipving  such  rij^t  of  forfeiture,  where  the 
premlnnts  or  premium  notes  were  not  paid 
when  due. 

[Ed.  Mote.— For  other  casea  see  Insurance 
Cent.  Dig.  H  1026.  102771080^  lOSS,  1040, 
lOBT;  dSc  Kg.  i  888.*] 


4.  IRSCSANOE      (I     141*)— FOBraiTUM  VOB 

NOHPAXMENT  OF  PbEMIUIC— WaITKB. 

Where  the  soliciting  agent  of  a  life  In- 
enrance  company  surrendered  the  notes  given 
for  the  payment  of  tlie  first  premium  by  the  in- 
sored,  and  took  in  exchange  another  note,  which 
he  forwarded  to  the  general  agents  of  the  com- 
pany, thdr  acceptance  of  such  note  constituted 
a  waiver  of  tiie  right- to  forfeit  the  policy  for 
nonpaymoit  of  the  premium  In  money. 

[Ed.  Note. — For  other  cases,  see  Insurance 
Cent  Dig.  SI  7B,  253-262;  Dec  Dig.  8  141.*} 

5.  IMSUBANCE    (I  246*)— ABANDONUENT  BT 

CosraHr—VoLUNTAaT  Subbekdeb  of  Pol- 

lOT. 

Where  tiie  r^ht  to  forfeit  a  life  Insnranee 
policy  for  nonpayment  of  the  premium  had 
been  waived  by  the  acceptance  of  a  note  for  the 
amoont  of  the  luremlam,  the  volnnUiy  surren- 
der of  tiie  vMej  by  tbe  faisnred,  before  matu- 
rity of  the  not&  at  tbe  ludstanoe  of  tlie  compa- 
ny, eonstitnted  In  the  absence  of  frand  an  aban- 
donment of  the  policy  by  mutual  consent 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  523;  Dec  Dig.  S  247.*] 

<t.  IirSCBAHOB    (I  866*)— ABANDOKlOirr  BT 

OonsKTF— Btidkncb. 

Where  a  life  insoxanee  policy  was  surren- 
dered by  the  insured  before  maturity  of  a  note 
given  for  the  first  premium,  the  jury  might  in- 
fer from  the  fact  that  no  request  for  a  return 
of  the  policy  was  ever  nuul&  and  that  there  was 
no  offer  to  pay  tiie  note,  that  the  surrender  ot 
tbe  policy  was  volnntarr,  notwithstanding  the 
testimony  of  the  wife  of  the  Insured  that  the 
surrender  was  induced  hy  fraudulent  mistep- 
resentationa  , 

[Ed.  Note.— Fm  other  cases,  see  Insurance, 
Osut  Dig.  a  1066,  1707^^;  Dec  Dig.  | 
68B.*] 

7.  insubawcb  (i  668^— ijfb  iwbttbanct— 
Pboof  of  Lobs— Waitkb. 

The  action  of  an  agent  <tf  a  Ufe  insurance 
company  In  wrongfully  obtalnhig  possession  ot 
a  policy,  by  means  of  fraudulent  misrepresen- 
tation, amounts  to  a  denial  of  liability,  which 
constitutes  a  waiver  of  tlw  requlronent  of  proof 
of  loss. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |»  1381,  18»2;  Dec  Dig.  {  569.*] 

Appeal  from  drcnit  Court,  Hempstead 
County ;  Jacob  M.  Carter,  Judge. 

Action  by  Amanda  Coz  against  the  Pioneer 
Life  Insurance  Company.  Judgmutt  tor  the 
Plaintiff,  and  defendant  aroeals.  Beversed 
and  remanded. 

Sain  &  Sain,  of  NashTiUe,  and  Sami  Frau- 
entbal.  of  Little  Book,  for  appellant  B.  P. 
Taylor;  ct  Paragouldt  and  O.  A.  Graves,  oit 
Hope,  for  appellee. 

McCULLOCH.  C.  J.  The  plaintiff,  Amanda 
Cox,  widow  of  John  M.  Cox,  deceased.  Insti- 
tuted this  action  to  recorer  the  amount  of  a 
policy  of  Ufe  Inmrance  In  tbe  sum  of  $3,000, 
alleged  to  have  been  Issued  by  the  St  Louis 
National  Life  Insurance  Company  upon  tbe 
life  of  said  John  M.  Cox;  plaintiff  being  the 
beneficiary  named  in  tbe  policy.  Defendant, 
Pioneer  Life  Insurance  Company,  succeeded 
the  St.  Louis  National  Ufe  Insurance  Com- 
pany, and  la  liable  upou  its  policies.  It  Is 
alleged  In  tbe  complaint  that  the  policy  was 
dated  May  6,  1909,  and  was  forwarded  from 
the  home  oflBce  of  the  company  at  St  Louis 
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to  fbe  general  agents  In  Little  Sock,  and  by 
them  forwarded  to  one  Jarrett,  a  soliciting 
agent,  wt^o  deUvered  It  to  Cox;  that  Cox  left 
the  poU^  at  hia  home  with  his  wife,  the 
plaintiff  herein,  and  fliat  one  Hammonds,  an 
agent  of  the  company,  called  at  the  house 
doling  the  month  of  October,  1909,  and,  by 
falsely  r^reswdiv  to  plaintiff  that  her  hus- 
band had  directed  that  the  policy  be  turned 
over  to  the  agrat.  procured  from  her  a  sur- 
render of  the  poasdsslon  of  the  policy.  Cox 
died  in  April,  X810,  shortly  before  the  secoi^ 
premium  on  Cbe  policy  wu  to  become  due. 

The  defendant  answered,  denying  the 
diarge  of  fraudnlcBt  misrepresentation  in 
ivocuring  the  surrender  of  possession  of  the 
policy,  and  alleging  as  a  defense  that  the  first 
prendnm  had  not  been  paid,  and  on  that  ac- 
count the  policy  was.  according  to  its 
terms,  forfeited,  and  that  It  was  taken  up 
and  surrendered  with  the  ecosent  of  Oox  and 
his  wife.  The  case  was  tried  before  a  Jury 
upon  testimony  adduced  from  both  sides  of 
the  controrersy,  and  the  court  submitted  the 
case  upon  an  InstractloQ  given  at  plaintiff's 
request,  to  the  effect  that  if  the  company  ob- 
tained possession  of  the  policy  "through  a 
material  misstatement  of  facts  on  the  part 
of  its  agent,"  and  "that  the  plalutlir  would 
not  hfpre  surrendered  said  policy  except  for 
said  misstatement  of  facts,"  then  the  verdict 
should  be  for  the  plaintiff.  The  court  refused 
to  give  instructions  regncsted  by  defendant 
submitting  the  qu^tlon  of  the  company's 
right  to  declare  a  forfeiture  and  take  up  the 
policy,  or  submitting  the  question  of  the  sur- 
render and  abandonment  of  the  policy  by 
mutual  consent.  The  Jury  returned  a  verdict 
in  favor  of  the  plaintiff,  and  an  appeal  has 
been  prosecuted  to  this  court 

[1]  If,  according  to  the  terms  of  the  policy, 
there  was  a  forfeiture  thereof,  which  the 
company  had  the  right  to  declare  and  en- 
force, then  there  could  be  no  recovery,  not- 
withstanding the  alleged  false  representa- 
tions In  the  procurement  of  possession  of  the 
policy. 

[2]  It  Is  Insisted,  however,  tiiat  under  the 
uncontradicted  evidence  the  company  had  no 
il^t  to  declare  a  forfeiture.  We  ar^  how- 
ever, of  the  opinion  that  the  state  of  the 
proof  called  for  a  sidimlsslon  of  the  Issues  to 
the  Jury,  ^e  first,  or  advance  premium, 
¥90.99,  was  never  paid  by  Cox,  except  a  small 
parOmi  of  It,  the  proof  showing  that  $16  was 
actually  paid.  The  policy  was  forwarded 
from  the  home  office  to  the  general  agents  at 
Little  Bock,  who  In  turn  sent  It  to  Jarrett, 
the  local  ag«it  at  Hope,  who  delivered  it  to 
Cox  and  took  two  promissory  notes  from  Cox 
for  the  advance  premium.  The  proof  ad- 
duced by  defendant  tended  to  show  that  Jar- 
rett was  only  soliciting  agent,  without  author- 
ity to  waive  the  payment  of  the  premium. 
It  Is  shown,  however,  by  proof  which  Is  not 
contradicted,  that  it  was  customary  to  give 
the  aolldtinc  agent  60  days,  and  a  longer  tlm* 


if  necessary,  within  whldi  to  deOvw  policies, 
and  that  the  portion  of  flie  first  premium 
which  was  to  come  to  the  company  was 
diarged  to  the  soliciting  agenL  ISie  i^oof 
further  abows  that  it  was  eustomair  for 
soliciting  agents  to  tate  notes  fw  tUa  flzst 
premium,  the  greater  portlmi  ot  ^fbSgh  was 
retained  by  him  as  commissions,  and  accomt 
to  the  company  for  the  porttmi  of  tba  pxcmi- 
nm  going  to  Hie  latter.  The  jury  nilgbt  lian 
found,  under  this  proof,  that  the  company 
waived  the  pi^mait  of  the  first  premlnm  in 
cash,  and  authorised  the  BoUdtlng  agent  to 
accept  notes  for  the  amount;  but  it  cannot 
be  said  to  be  an  undisputed  fact  in  the  case 
that  the  company  waired  its  right  to  dedare 
a  forCeltare  in  case  the  aasared  taOtd  to  pay 
the  premium.  The  policy  contains  the  follow- 
ing provision:  *^19ils  insarance  ia  granted 
upon  condition  that  all  premiums  be  prompt- 
ly paid  when  due,  and  failure  to  pay  any 
premium  or  any  part  tboreof  when  due,  or 
teOnie  to  paj  at  maturity  any  note  giren  tor 
any  preminm,  or  any  part  of  a  unoniam,  duUI 
forfeit  and  cancel  tUs  contract  and  terminate 
all  obllgatfons  the  ctnnpany  nndn  tlila 
policy." 

There  is  some  testimony  to  the  effeet  fliat 
only  $5  was  sent  to  the  company,  and  ttiat 
that  was  received  as  payment  of  the  fee  ct 
the  medical  examiner;  the  costtnn  being  for 
the  company  to  pay  the  fee  when  the  policy 
was  accepted,  but  the  assured  to  pay  Qie  fee 
when  the  policy  was  not  accepted.  The  books 
of  the  general  agents  show  that  only  the 
amount  of  the  fee  was  paid;  but  there  is 
evidence  on  the  part  of  the  plaintiff  that 
enough  more  was  forwarded  to  ttie  conqiany 
to  make  a  total  sum  of  fl6. 

[3]  Notwithstanding  proof  of  the  custom 
that  the  company's  part  of  the  first  premium 
was  charged  to  the  soliciting  agent  at  the 
end  of  the  delivery  period,  which  was  suffi- 
cient to  constitute  aothorl^  to  the  soliciting 
agent  to  deliver  policies  and  make  his  own 
arrangements  about  the  collection  of  the  first 
preminm,  still  if  the  assured  did  not  pay  the 
premium  at  all,  and  the  same  was  not  actual- 
ly iiaid  to  the  company  by  the  agent,  the 
company  had  the  right  to  declare  a  forfeiture 
under  the  provlstons  of  the  policy  quoted 
above.  There  Is  no  contention  that  the  pre- 
mium was  paid  by  the  assured  In  money,  but 
It  Is  conceded  that  he  gave  notes  for  the 
premium,  only  a  small  portion  of  which  he 
paid.  There  is  some  conflict  in  the  testimony 
whether  the  company  received  its  portion  at 
the  first  premium.  .  So  it  was  a  queetlon  for 
the  Jury  to  determine  whether  the  company 
had  the  right  to  declare  a  forfeiture  on  ac- 
count of  the  nonpaym^t  of  the  first  pre- 
mium. That  question  should  hava  ben  snlh 
mltted  to  the  Jury. 

[4,  f ]  The  two  notes  given  for  the  premium 
were  not  paid,  and  the  soliciting  agat  at 
Hope-  surrendered  those  notes  and  took  an- 
other note  for  the  whole  amount,  which  he 
testified  he  forwarded  to  the  general  agenu 
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at  Little  Bock.  lAat  note  was  sot  mmtnre 
at  tbe  time  tlie  poller  was  taken  and  can- 
celed, aeoordliis  to  tbe  teettmoor  vt  Joriett, 
the  soUdtlng  aflott.  Tt»  e?idawa  la  allent 
on  the  question  aa  to  what  became  of  that 
not^  Uioniih  there  la  no  evMence  that  it  was 
era  paid.  If  it  le  true,  as  stated  by  the  so- 
Udtinc  aiut,  that  that  iuOb  waa  lorwaided 
to  the  gmeral  agents,  who  confessedly  had 
atitlKultr  to  accept  notes,  that  conatUoted  a 
walTer  of  the  paymwt  of  the  premium  in 
money ;  hot  open  ttie  matnzlty  of  that  note 
and  nonpayment  thezeot  acootding  to  the 
strict  letter  of  tbe  contiact  as  above  quoted, 
tbe  company  bad  tbe  rl^t  to  declare  a  for- 
feiture. Bren  tbongb  tbe  note  waa  Imma- 
ture at  the  time  of  the  surrender  and  can- 1 
ceUatlon  of  tdie  policy,  stUl,  if  the  asBund 
surrendered  the  policy  without  insisting  on 
waiting  for  tbe  maturity  of  tbe  note,  tbe  sui^ 
raider  of  the  policy  was  effective  tor  the 
purpose  of  canceling  the  contracts.  That 
constituted  an  abandonment  by  mutual  con- 
sent 

Tbls  court,  in  the  recent  ease  of  Uissonrl 
State  life  Insurance  Oo.  t.  HiU,  160  S.  W.  31, 
quoted  with  approval  the  following  from 
Coolies  Briefs  on  the  Law  of  Insurance,  I 
2883:  The  rule  as  to  tbe  inability  of  the 
Insurer  to  cancel  the  policy  oa  its  own  initia- 
tive does  not  prevent  an  abandonment  of  the 
contract  by  agreement  of  tbe  parties.  And 
in  tbe  absence  of  fraud  or  coercion,  such 
abandonment,  if  definite,  will  be  effective, 
though  at  tbe  time  tbe  company  Is  erroneous- 
ly claiming  the  right  to  fbrfd,t  or  avoid  the 
policy  on  account  of  some  alleged  vitflation 
of  Its  conditions." 

So,  in  the  present  case,  though  tbe  note 
yras  immature,  the  company  was  insisting  on 
fbe  rli^t  to  cancel,  and  if  witiiout  any  fraud 
the  policy  was  surrendered,  it  amounted  to 
an  abandonment 

[II  Xbe  jury  ndght  have  found  under  tbe 
testimony,  notwithstanding  the  statement  of 
Hn.  Co3^  that  she  surrendered  the  policy 
Bolcdy  because  flie  agent  told  her  that  her 
husband  had  requested  it,  and  that  the  policy 
was  voluntarily  surrendered,  end  that  there 
was  a  comiAete  abandonment  This  might 
have  been  inferred  from  the  fact  that  neither 
the  plaintiff  nor  her  husband  ever  requested 
the  return  of  tbe  policy  or  offered  to  pay  the 
note,  though  her  bnsbaud  lived  about  six 
months  after  the  policy  was  taken  np.  Those 
questions,  relating  to  tiie  voluntary  surrender 
of  the  policy,  and  the  abandonment  thereof 
by  falling  to  pay  tbe  note  and  ask  for  return 
of  tbe  policy,  ought  to  have  been  submitted 
to  tiie  jvry. 

[71  It  is  InslBted  that  there  can  be  no  Ua- 
blU^  In  this  case  for  the  reason  that  the 
plalnttff  &lled  to  furnish  proof  of  loss.  In 
view  of  another  trial  of  tbe  case,  we  deem  it 
proper  to  say  that.  If  the  company  through 
Its  agent  wrongfully  obtained  possession  of 
tiie  policy  tbrough  fraudulent  misrepresents- 

*Vor  ottMT 


tlon,  and  declared  a  forfeiture  without  any 
il^t  to  do  so,  this  was  tantamonnt  to  a 
denial  of  liability,  which  would  constitute  a 
mlver  of  proof  of  loss. 

For  tlie  errors  indicated  in  giving  the  first 
biBtrniAlon  at  the  instance  of  plaintiff,  and 
in  refusing  to  submit  thequestifm  of  the  com- 
pany's rigbt  to  declare  a  foxfettnre,  the  judg- 
ment is  reversed  and  tbe  cause  remanded  for 
a  new  trial. 


EIBATHLBIT  T.  HOLLAND  BANKING  00. 

(No.  236.) 

(Sapreme  Court  of  ArkanMB.  March  SO.  1M.4.) 

1.  Evidence  (5  429*)— Pabol  Bvidkncs  — 
Wbitten  Contract. 

SMdence  tliat,  after  th*  execntlcni  of  a 
written  coDtract  for  tbe  sale  of  a  horse,  a  pro- 
vision vaa  added  that  agents  of  tbe  seller  were 
not  permitted  to  change,  modify,  or  eigo  any 
contracts,  was  not  objecaonable  as  tending  to 
vary  or  eootradlct  the  oontract,  but  was  admis- 
sible to  show  an  unauthorised  alteration  after 
execution  thereof. 

[Bd.  Note.— For  other  cases,  see  SMdence, 
Cent.  Dig.  fig  1960-1971,  1978, 1974;  Dec  Dlf 
1  420.*] 

2.  Bnxs  Arm  Nons  (|  369*)— Bona  Fiok 
PcBOHASBB—DsnNSBS— Evidence. 

In  an  action  by  a  bona  fide  purchaser  on 
certain  notes  given  for  the  price  of  a  horse,  ev- 
idence that  the  seller,  to  indace  defendants  to 
parcbase  the  horse,  had  agreed  not  to  sell  an- 
other of  the  same  kind  in  the  county  and  bad 
broken  such  agreement,  was  Inadmisrible. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Gent  Dig.  |  951 ;  Dec.  Dig.  {  369.*] 

3.  Bnxs  AND  Notes  (8  497*)— Bona  Fide 

PDBCHASEB— BUBDBN  OT  PBOOF. 

In  an  acdon  on  a  note  by  an  Indorsee,  ev- 
idence tiiat  plaintiff  paid  valne  for  the  notes, 
and  bonght  them  before  maturity  and  In  the 
usual  course  of  business,  established  a  prima 
facie  case  that  It  was  a  bona  fide  purchaser  for 
valae.  and  shifted  the  burden  to  defendants  to 
show  that  plaintiSs  had  notltM  of  some  infirm- 
ity in  the  notes  at  the  time  of  purchase. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  K  1448,  167B-1681,  1683- 
1667;  Dec.  Dig.  |  497.*] 

4.  Bills  and  Notes  (S  52B*)— Bona  Fidb 

PuBCHASEB— Evidence. 

Where  the  payee  of  certain  notes  sued  on 
Indorsed  them  to  plaintiff  bank  before  maturity 
for  value,  the  fact  that  tbe  payee  was  a  brother- 
in-law  of  the  cashier  of  the  bank  and  was  him- 
self vice  president,  though  be  took  no  part  in 
the  bank's  management,  and  that  members  of 
bis  family  owned  the  bank,  was  insufficient  to 
show  that  the  bank  was  not  a  bona  fide  pur- 
chaser for  valae. 

[Ed.  Note.— For  other  eases,  see  Bills  and 
Notes,  Cent  Dig.  H  1882-1^;  Dec.  Dig.  f 
625.*] 

Appeal  from  Circuit  Court,  Yel^  County; 
Hugh  Basham,  Judge. 

Action  by  the  Holland  Banking  Company 
against  J.  A.  Keatbley.  Judgment  for  plain- 
tiff, and  defendant  aiveals.  Affirmed. 

Tbls  was  a  suit  upon  three  notes  Rggre- 
gatlng  $2,800,  which  were  executed  by  appel- 
lants to  Holland  Stodc  Farm,  a  private  bud- 
ness  owned  by  Charles  Holland,  and  by  him 
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ualgiied  to  apptileb  Appellanta  anawmd 
and  admitted  One  eacecDtlon  of  the  notes,  but 
alleged  tliey  were  executed  for  the  benefit  of 
the  Tell  County  Stodc  Bxeeden'  Aseodatlxm, 
which  association  they  aifted  to  have  made 
party  defendant  The  answer  denied  that 
appellee  was  an  innocent  holdtt  of  the  notes 
for  valne,  bat  stated  tbe  facts  to  be  that  said 
notes  were  given  In  payment  of  a  Porcheron 
BtalUon  named  "Jenner,"  which  was  repre- 
sented to  be  a  diow  horse  of  country-wide 
reputation  and  to  have  no  snperior,  and  that 
but  for  such  false  and  trandulent  r^Hrasen- 
tatlon  they  would  not  have  porchaaed  said 
horse;  and  it  was  further  alleged  that  when 
they  purchased  said  horse  it  was  represented 
and  agreed  that  the  Htdland  Stock-  Farm 
wonld  not  another  hoiae  In  Tdl  county, 
whereas  the  said  Holland  Stock  Farm  sold 
two  other  stallions  of  the  same  teeed  In 
county  within  a  month,  after  the  sale  to  ap- 
pellants. Appellants  set  up  a  dalm  for  dam- 
ages for  the  false  representations  concerning 
the  said  horse.  Aiq>eUee  filed  a  demurrer  to 
the  answer,  which  was  overruled.  A  written 
warranty  was  gLvea  to  am^ellants  at  the  time 
of  the  execution  of  the  notes,  which  reads  as 
follows:  "We  have  this  day  sold  the  imported 
Ferchenm  stallion  Jenner  No.  (51417)  S08S8 
to  the  Penfliezon  Horse  Association  of  Dan- 
ville, Ark.,  and  we  guarantee  the  said  stal- 
lion to  be  a  satUfactory  sure  breeder,  pro- 
vided the  said  stallltm  keeps  In  as  sound  and 
healthy  condition  as  he  now  is  and  has  prop- 
er care  and  exercise.  If  the  said  stallion 
should  fall  to  be  a  satisfactory  sure  breeder 
with  the  above  treatmoit,  we  agree  to  take 
the  Bald  stallion  ba<^  and  ^e  said  horse 
company  agrees  to  accept  another  Imported 
Percberon  stallion  of  equal  value  in  his  place, 
the  said  8ta]Uon  Jenner  Na  (01417)  59958  to 
be  returned  to  us  at  Springfield,  Missouri,  in 
as  sound  and  healthy  condition  as  he  now  Is 
by  April  Ist,  1911.  [Signed]  Holland  Stock 
Farm.  Acc^ted:  Tell  Co.  Breeders^  Asso- 
(^tlon,  by  I.  M.  Qraydon,  Pres.  Dated  at 
Springfield,  Missouri,  this  29th  day  of  June, 
1909/* 

At  the  trial  appellanta  undertook  to  show 
an  agreement  on  the  part  of  Holland  not  to 
sell  another  horse  of  that  breed  in  Yell  coun- 
ty, and  that  this  was  the  Inducing  cause  of 
the  contract,  but  for  which  appellants  would 
not  have  signed  the  note,  and  also  offered  to 
show  that  the  horse  was  represented  to  be  a 
show  horse  of  country-wide  reputation,  when 
in  fact  he  was  a  very  ordinary  horse  of  the 
Percherop  breed  and  was  only  worth  about 
$600,  and  that  two  other  horses  of  the  same 
kind  had  been  sold  In  Yell  county,  and  ap- 
pellants bad  lost  business  to  the  amount  of 
$1,500.  The  court  excluded  all  this  evidence 
upon  the  ground  that  It  varied  and  contra- 
dicted the  terms  of  the  written  warranty. 
The  court  also  held  that  the  burd^  of  proof 
was  on  the  appellants  to  show  that  the  Hol- 
land Banking  Company  was  not  an  innocent 
purchaser  in  due  course  of  trade  for  value. 


Appdlee's  caohtar  testified  Oiai  tbe  bank 
paid  tbe  face  value  of  the  notee,  leas  tbe  ac- 
cumulated Intmst,  and  that  Qw  aald  son 
was  placed  to  the  credit  of  Mr.  l^Oland,  and 
that  tiie  were  purchased  In  the  r^n- 
lar  course  of  trade,  shortly  after  their  execn-  i 
tion  and  before  thtfr  maturity.  BIr.  Holland 
testified  that  he  recelyed  the  mousy  from  tbe 
bank  and  spent  it  for  ottier  horses  and  Jacks. 
By  the  cross-examination  of  tlie  bank  casUer 
and  ot  Holland  it  was  shown  Oat  tbtsr  wwe 
brothers-in-law  and  that  Holland  was  the 
vice  president  of  the  bank,  and  the  mwnbgs 
of  his  family  owned  the  bank;  Irat,  exeeft 
for  these  dreomatanoes,  there  was  nothing  to 
eaat  a  svupldoa  upon  Oie  transaction  or  to 
raise  a  question  as  to  the  bank's  being  an  in- 
nocent purchaser  befom  maturity  and  tor 
value,  and  there  was  no  showing  that  Hot- 
land  had  any  part  in  the  managemoit  of  the 
bank. 

Appellanta  offered  to  show  that  the  writ- 
ten contract  of  warranty  bad  been  changed 
by  writing  on  It  the  fidlowlng  words,  "Agents 
are  not  permitted  to  change,  modify  or  adgn 
any  contracts;"  but  this  evitaiee  was  ez- 
dnded.  The  original  of  thia  contract  ct  max- 
ruatf  was  in  the  possession  of  appelleea,  but 
it  was  not  offered  in  evidence. 

Prlddy  &  Chambers,  of  Danvlll^  for  ap- 
pellant. J.  A.  Keathley,  pro  se. 

SMITH,  J.  (after  stating  the  facts  as 
above).  [1]  This  excluded  evidence  was  com- 
petent, as  it  did  not  tend  to  vary  or  contra- 
dict the  written  contract,  but  tended  to  show 
that  the  written  contract  had  been  added  to 
after  Its  execution;  and  evidence  is  always 
competent  and  admissible  which  tends  to 
show  that  unauthorized  changes  in,  or  addi- 
tions to,  a  written  contract  have  been  made 
since  its  execution.  Brooks  Medicine  Co.  v. 
Jeffries,  94  Ark.  575,  m  S.  W.  960;  Main  v. 
Oliver,  88  Ark.  388,  114  S.  W.  917.  129  Am. 
St  Bep.  110;  Barton-Pai^er  Mfg.  Co.  v.  Tay- 
lor. 78  Ark.  586,  94  3.  W.  718. 

[2-4]  Appellants  Insist  that  the  court  below 
erred  In  excluding  the  evidence  showing  that 
tbe  agreement  not  to  sell  another  stallion  of 
tbe  kind  sold  them  was  a  controlling  consid- 
eration in  the  contract  of  sale,  and  that  the 
breach  of  this  agreement  had  very  greatly 
damaged  them.  This  evidence  wonld  have 
been  competent  had  this  suit  been  between 
the  makers  and  the  payee  of  the  notes  sued 
on;  but  the  payee  of  tbe  notes  is  not  a  party 
to  this  litigation,  and  recovery  of  Judgment 
la  asked  in  the  name  of  Its  assignee,  the  Hol- 
land Banking  Company.  It  is  undisputed 
that  the  banking  company  paid  value  for  tbe 
notes,  and  bought  them  before  maturity  and 
in  the  usual  course  of  business.  This  proof 
having  been  made,  tbe  burden  Is  Shifted  to 
the  appellants  to  show  some  infirmity  in  tbe 
notes,  of  which  appellee  had  notice,  and  we 
think  the  evidence  on  that  question  insuffi- 
cient to  require  tbe  submission  of  that  Issue 
to  a  Jury.  It  appears  that  before  pnrchaslag 
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the  notes  i^ipeUee  wrote  to  a  loctl  bank  In 
YeU  county  and  asked  for  and  received  in- 
formathm  regarding  tbe  axA-nmey  al  tbe  mak- 
ers of  Ow  notes.  The  d^niltUHiB  of  Mr. 
Charles  Holland  and  of  the  cashier  of  Holland 
Banking  Oompany,  the  appellee,  oonBtltute 
file  only  eridence  on  tbe  question  of  notice  to 
tiie  bank,  and  there  Is  nothing  In  tbeasdeposl- 
done  to  raise  a  question  for  a  Jozy's  deci- 
sion as  to  the  bank's  good  faith.  A  finding 
by  a  Jory  that  th«  bank  bad  notloe  wonld 
bave  been  arUtnuy  And  unsnnpottad  by  any 
erldotoa  Dtere  beli^;  no  question  f6r  the 
jatf  as  to  anidletf  s  good  faith  In  the  pur- 
chase of  tbe  notes,  and  tlite  harlng  been  done 
before  their  maturity  In  the  nsnal  course  of 
badness  and  for  Talqs,  It  la  Immaterial  to 
eondder  to  what  estent,  tC  at  all,  tlie  con- 
sideration for  the  notes  has  failed. 

It  follows  therefore  that  the  court  did  not 
err  In  directing  the  Jury  to  return  a  verdict 
in  appelle^B  favor,  and  the  Judgment  of  the 
court  below  la  therefore  affirmed. 


IDTANS  et  sL  V.  PBTTUS.    (No.  28&} 

(Supreme  Court  of  Arkansas,   i^ril  27,  1914.) 

1  Equitt  (I  241*)— PuADiNO— Exhibits. 

A  court  of  eqiuty,  in  testing  the  sufficiency 
at  a  oomplalnt  on  demurrer,  may  look  to  tbe 
exhibits  med  with  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Bqnl^,  Cent 
Dig.  >  SiS;  Dea  Dig.  t  241.*] 

2.  Cangk-ution  of  Instbttments  CI  87*)— 

OoNTaaora— Faaun— Plbadinos. 

A  complainL  hi  a  snit  to  rescind  a  party 
wall  contract,  which  alleges  that  defendant  In- 
duced plaintiff  to  ezecnte  the  contract  by  mis- 
representation as  to  tbe  vaiae  of  the  wall  and 
cue  nature  of  the  contract,  but  which  does  not 
aUece  that  she  relied  on  tbe  representations, 
or  that  idle  bad  no  opportunity  to  investigate, 
or  that  she  was*  Induced  to  ngn  tbe  contract 
without  reading  it,  states  no  cause  ot  action 
for  reseissicoi. 

[Bd.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  Si  66-80;  De&  Dig. 
I  87.*1 

8.  LncrrATioN  or  Actions  (|  66*)  — Coh- 

TBACTS— DAUAGEft— LlMTTATIORB. 

An  action  for  damages,  caused  by  the  neg- 
ligent construction  of  a  building  attached  to  a 
party  wall,  accrues  at  the  time  of  tJbe  infliction 
of  the  damages,  and  is  tmrred  by  the  three-year 
statute  of  limitationB.  Kirby^B  Dig.  I  6064, 
iubd.2. 

[EA.  Note.— Fot  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {|  29&-S06;  Dec  Dig.  | 
oB.*] 

4.  LiurTATioif  or  Actions  (|  180*>~-Plkad- 
IHG— Dehubbeb. 

The  bar  of  limitationa  may  be  pleaded  by 
demurrer  in  a  suit  in  equity,  where  the  com- 
plaint shows  affirmatiyely  that  limitations  have 
mn  since  the  accrual  of  the  cause  of  action 
teUed  on. 

[Bd.  Note.— For  other  eases,  see  Limitation 
of  Actions,  Cent  Dig.  If  670-675,  681;  Dec 
Dig.  S  180.*] 

6.  Tenakot  in  Couhor  (J  3*)— Constbuo- 
noN  or  WiLX/— Estates  Devised. 

A  devise  to  a  wife  of  a  half  interest  in 
real  estate  and  a  fourth  interest  to  each  of  two 


ddldren,  suMeet  to  the  lii^t  ot  Os  wifis  to  oss 

and  control  the  dilldren's  interest  during  in- 
lancy,  and  then  pay  the  interest  to  each  on 
bis  attaining  full  age,  makes  the  wife  and  chil- 
dren ootonants,  and  die  has  no  autiiority  to 
convey  the  interest  of  the  children. 

[Bd.  Noter-For  other  cases,  see  Tenanor  In 
ConuDon,  Cent  Dig.  H  5-17 ;  Deo.  Dig.  |  a*} 

6.  PaBTT  WaIXS    (I  1*)— CONTBAOTS— EaSE- 
1CBNT8. 

A  grant  of  tbe  use  of  a  wall  to  an  adja- 
cent owner  for  the  erection  <tf  a  building  there* 
on  creates  an  easement. 

[Ed.  Note.— For  other  casea  see  Party  Walls, 
Cent  Dig.  S  1;  Decs.  DIr  •  1*] 

7.  TBHANOT  in  GoMHON  <|  41*)— CONVSTAMa- 

■B— Vauditt. 

A  tenant  in  common  cannot  without  au- 
thority, create  an  easement  so  as  to  confer  any 
rights  which  may  be  asserted  against  cotenant^ 
and  the  cotenants  may  resort  to  any  remedy  to 
protect  their  Interests  against  the  alleged  eas^ 
ment. 

[EM.  Note.— For  other  cases,  see  Tenancy  In 
Common,  Cent  Dig.  {  121;  Dec  Dig.  f  41.*] 

8.  Pabtt  WAzxa   (|  8*)--Oontkaozs— En- 
cBOAomacnT. 

The  use  of  a  wall  by  an  adjacent  owner 
on  which  to  erect  a  building  is  a  permanent  en- 
croachment whether  it  results  In  actual  dam- 
ages or  not,  and  tbe  owner,  not  authorizing 
tbe  erection,  Is  entitled  to  equitable  relief  to 
prevent  tbe  encroachment  without  showing  ac- 
tual damages. 

[Ed.  Note.— For  other  cases,  see  Party  Walls, 
Cent  Dig.  M  24-41 ;  Dec.  Dig.  |  8.*] 

9.  Pabtt  Walls  (|  8*)- Inadequaot  of  Rem- 
SDT  AT  Law. 

Tbe  wrongful  use  of  a  wall  by  the  adjacent 

owner  erecting  a  building  thereon  is  such  a 
wrong  as  to  justify  relief  In  equity  on  the 
ground  of  Inadequacy  of  any  remedy  at  law  for 
damages. 

[Ed.  Note.— For  other  cases,  see  Party  Walls, 
Cent  Dig.  {9  24-41 ;  Dec  Dig.  {  8.*] 

10.  Equitt  (}  39*)— JuBiSDionoN- Damages. 

Where  equity  obtains  jurisdiction  to  pre- 
vent encroachment  on  a  wall  by  an  adjacent 
owner,  erecting  a  building  thereon,  it  will  re- 
tain jurisdiction  and  award  the  damages  sus- 
tained, as  well  as  grant  the  equitabie  relief  by 
compelling  the  withdrawal  of  tSut  encroachment 
[Ed.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  {S  104r-114;  Dec  Dig.  1  39.*] 

11.  Reuaindebs  <{  17*)— Actions  bt  Rk- 

VAIKDBBUEN— EQniTABtX  RELIEF. 

A  court  of  equi^  will  grant  relief  to  pro- 
tect the  interests  of  remaindermen,  whether 
vested  or  contingent  against  a  wrongful,  per- 
manent encroachment 

[Ed.  Note.— For  other  cases,  see  Bemainders. 
Cent  Dig.  M  12-17;  Dec  Dig.  I  17.*] 

Appeal  from  St  Francis  Chancy  Court; 
Edward  D.  Robertson,  Chancellor. 

Suit  by  Mary  E.  Evans  and  others  against 
Mrs.  Jennie  Lou  Pettos.  From  a  decree  dis- 
missing the  complaint  for  want  of  equity, 
plalntifrs  appeal.  Affirmed  in  part  and  re- 
versed and  remanded  In  part 

J.  W.  Story,  of  Forrest  City,  for  appel* 
lants.  R.  J.  WllUams,  of  Forrest  City,  for 
appellee. 

HcGULLOCIH,  a  J.  Appellants,  Mary  B. 
Erans  and  her  two  children,  John  Cedl  Blan- 
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ton  and  Annie  Mabel  Blanton,  the  latter  be- 
ing infants,  suing  by  tbelr  next  frlrad,  tbe 
said  UaxT  B.  Brans,  Instituted  this  action  In 
the  ohancery  court  of  St  Fronds  county 
against  a^idlee,  Jennie  Lon  Pettns,  to  re* 
strain  the  latter  from  using  a  certain  brick 
wall  constltatli^  a  part  of  a  building  situat- 
ed on  a  lot  owned  by  apiiellants  In  Forrest 
City,  and  zeqnlrlng  appellee  to  cut  loose  from 
said  wall,  and  to  reeorer  damages  alleged  to 
have  been  sustained  by  use  of  tbe  wall  by  ap- 
pellee. It  Is  alleged  In  tbe  complaint  tbat 
appellants  are  tbe  owners  of  tbe  building 
and  lot  on  whlcb  it  Is  situated,  under  the  will 
of  James  P.  Blanton,  a  half  interest  tbereln 
being  derlsed  to  Mary  E.  Erans,  tbe  widow 
of  James  P.  Blanton,  and  an  nndlTlded 
fourth  interest  therein  to  each  of  said  dill- 
dren,  John  Oedl  Blanton  and  Annie  Ifabel 
Blanton;  tbat  on  March  2,  1909.  said  Maiy 
B.  Evans  entered  into  a  wrlQen  contract  with 
appellesi  whereby  she  agrMd  to  ^»cute  a 
deed  to  i^pellee  conveying  a  half  interest  in 
the  east  wall  of  tbe  building  on  said  lot,  the 
same  to  be  used  by  vpellee  as  part  ot  a 
biick  building  she  was  Uien  about  to  eon- 
struct  «i  an  adjoining  lot  owned  by  her,  and 
also  undertook  to  obtain  the  Interests  of  said 
Infftnt  owners  and  procure  an  order  of  tbe 
probate  court  authorising  the  conveyanoe  of 
tbs  iuteiests  of  said  Infants.  It  la  further 
alleged  that  1^  idgnature  of  Mrs.  Brans  to 
said  contract  was  procured  by  appellee  and 
her  agents  "by  misrepresentation  as  to  tiie 
value  of  said  wall  and  as  to  tiie  nature  of 
the  contract,"  and  tbat  the  consid«raUon 
named  therein  was  grossly  Inadequate.  It 
Is  also  alleged  tbat  plaintiff  had  no  power  or 
authority  to  convey  tbe  Interests  of  said  In- 
fants, or  to  contract  with  reference  thereto, 
and  that  Uie  contract  was  void  as  to  their 
Interests.  The  complaint  also  contains  an 
all^tlcm  that,  immediately  after  tiie  uecu- 
tlon  of  said  contract  on  March  2, 1909,  appel- 
lee "took  possession  ot  tbe  east  half  of  said 
Inrlck  wall  of  plaintiffs  aloi%  the  east  line  of 
their  said  lot  9,  In  block  16  aforesaid,  and  at- 
ta<died  a  building  thereto,  making  plaintiffs' 
said  wall  a  part  thereof;  that  tbe  said  de- 
fendant cut  Into  plaintiffs'  wall  and  put  her 
Joists  and  sleepers  therein  so  as  to  support 
the  upper  and  lower  floors  of  her  said  build- 
ing, and  also  attached  her  roof  thereto,  and 
has  been  so  using  plaintiffs'  said  wall  from 
tbe  date  of  said  pretended  contract  hitherto ; 
that  said  defendant  has  attached  her  said 
building  to  and  used  plaintiffs'  said  wall  in 
such  a  manner  and  so  unsklllfoUy  as  to 
greatly  damage  plaintiffs'  said  wall  and  their 
said  building,  and  so  as  to  cause  said  wall 
to  spring  and  to  be  out  of  plumb,  and  so  as 
to  cause  the  roof  on  their  said  building  to 
leak,  and  ao  as  to  break  the  windows  and 
otherwise  damage  tbelr  said  brick  building, 
and  they  aver  that,  if  said  defendant  is  per- 
mitted to  continue  to  so  use  said  wall,  plain- 
tiffs* said  wall  and  building  will  be  still  fur- 
flier  and  more  greatly  damaged  thereby.** 


Damages  are  laid  in  the  nun  at  91,000.  and 
recovery  of  that  anKmnt  la  sooght  in  addition 
to  the  other  relief. 

A  copy  of  the  will  of  James  P.  Blanton  Is 
exhibited  wltib  the  complaint,  aoA,  after  mak- 
ing oortaln  minor  bequests  In  motney,  the 
bulk  of  the  estate  la  devised  and  bequeathed 
as  follows: 

"Fouztti.  I  give,  devlae  and  beqneatti  to 
my  wife,  Mary  Bllsabedt  Blanton,  <Mie-baU 
(^)  of  all  the  reaidne  of  my  estate,  real,  per- 
sonal, or  taixeH  and  wherever  eAtoated;  to 
my  son  Jcbn  Gecti  Blanton  (me-fonrUi  ^^,)  of 
tbe  said  resldae  of  my  estate,  and'  to  my 
daughter,  Annie  Bfab«l  Blanton,  one-fenrdi 
(%)  of  said  residue  of  my  estate. 

"Ftftb.  It  iB  expressly  understood  fliat  my 
wife,  Mary  Ellzabetb  Blanton,  shall  bare  the 
use  and  control  of  audi  porttan  of  said  estate 
that  I  have  hereinbefore  beqneaOed  to  my 
said  son  John  CecU  and  my  aald  dau^ter, 
Annie  Mabel,  until  said  son  and  danf^t^  be- 
come of  age  respective,  at  whldi  time  my 
said  wife  shall  pay  to  my  said  son  bla  por- 
tion of  said  estate  and  to  my  said  davits 
bw  portion  of  said  eatete. 

"SizOL  I  taeniby  direct  tbat  tbe  bomeetead 
(residfflkoe  property  located  in  Forrest  Olty, 
eoun^  of  St  FrandB  and  state  ot  Aricansa^ 
shall  be  Included  as  a  part  itf  said  oiwOialf  of 
my  estate  bequeathed  to  my  said  wife.** 

A  copy  of  the  aforesaid  contract  eitmd 
Into  between  Mra.  Bvana  and  appellee  Is  al- 
so exhibited.  Tbe  contract  provided,  In  rab- 
Btance,  that  Mrs.  Bvans  sold  to  appeUee  a 
half  Interest  in  the  afOredescrlbed  brick  waU, 
for  the  sum  of  $S53,  payable  when  ahe  abould 
deliver  a  warranty  deed  for  her  Individual 
Interest  in  said  wall,  and  also  her  deed  as 
guardian  for  ber  two  children,  Annie  Mabel 
Blanton  and  Jtdin  GecU  Blanton,  ^tltSi  said 
deed  was  to  be  approved  by  the  probate  court 
of  8t  Franda  county.  The  contract  also 
provided  that  appellee  could,  at  tbe  time  of 
the  execution  of  the  contract,  take  posaenlai 
of  said  half  interest  in  said  wall  and  proceed 
with  the  work  of  Joining  her  building  thereto. 

The  court  sustained  a  demurrer  to  the  com- 
plaint, holding  tiiat  It  failed  to  state  a  cause 
of  action  of  equitable  cognizance,  but  tbat  s 
cause  of  action  at  law  for  recovery  of  daiu- 
ages  was  stated.  Appellants  declined  to 
plead  farther,  and  the  court  dismissed  tbe 
complaint  for  want  of  equity. 

[1]  This  being  a  suit  in  equity  the  exhibits 
may  be  looked  to  on  demurrer  for  the  par- 
pose  of  testing  the  auffldeucy  of  tbe  allega- 
tions of  the  complaint 

It  appears  tbat  James  P.  Blanton  owned 
a  lot  in  Forrest  City,  on  which  there  was  a 
brick  store  building,  and  appellee,  Mrs.  Jen- 
nie Lou  Pettns,  owned  an  adjoining  lot, 
which  was  vacant  Blanton  died,  leaving  a 
last  wiU  and  testament  a  copy  of  which  is 
exhibited  with  tbe  complaint  whereby  he  de- 
vised all  of  his  property,  one  half  to  his  wife, 
Mary  £L  Blanton  <now  Evans),  and  the  otha 
half  equally  between  hla  two  children,  wbo 
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are  stUl  mlnon.  The  will  provides  that  the 
widoiT  "shall  have  the  use  and  control"  of 
the  portion  ot  the  estate  devised  to  the  chil- 
dren until  each  shoald  become  ot  age,  and 
then  bis  or  her  portion  shonld  be  set  aside 
and  paid  over.  After  the  death  of  Blanton 
appellee  decided  to  construct  a  brick  bulld- 
tng  on  her  lot,  and  obtained  from  Mrs.  Evans 
tbe  contract  set  out  above,  in  which  she 
agreed  to  sell  her  a  half  Interest  In  the  brick 
wall  and  undertook  to  procure  an  order  from 
the  probate  court  directing  her,  as  guardian, 
to  convey  the  Interest  of  the  children  In  the 
brick  wall.  It  Is  not  alleged  that  Mrs.  Bvans 
had  ever  been  appointed  as  guardian.  In 
fact  the  complaint  alleges  affirmatively  that 
the  children  have  no  r^ular  gnanUan,  and 
they  sue  by  their  next  frlrad. 

Mrs.  Evans  seeks  relief  on  the  ground  ot 
fraudulent  mluepresentation  on  the  part  of 
Appeltoe^  or  her  agents,  In  procuring  the  con- 
tract, and  gross  Inadequacy  of  cmslderation, 
and  she  also  seeks  to  recover  damages  for 
negUgence  In  constmction  ot  appellee's  boUd- 
Ing  and  cutting  into  Qie  wall,  vehereby  the 
building  ot  appellunts  was  damaged. 

Tbe  other  two  ai^wllants  seek  relief  on 
tbe  ground  that  said  contract  did  not  affect 
their  Interests  in  the  bnlldlng  or  wall,  their 
mother  having  no  authority  to  convey  their 
Interests,  and  that  tbe  use  of  tbe  wall  con- 
stituted an  encroachment  upcm  their  rights 
which  equity  should  restrain. 

[2]  We  are  of  the  opinion  that  the  court 
was  correct  in  sustaining  a  demurrer  as  to 
the  cause  of  action  of  Mrs.  Evans.  Her  al- 
legations as  to  fraudulent  misrepresentations 
are  so  vague  that  they  amount  only  to  con- 
clusions of  law,  and  arc  entirely  insufficient 
to  state  a  cause  of  action.  The  only  allega- 
tion Is  that  appellee  Induced  her  to  execute 
the  contract  "by  misrepresentation  as  to  the 
value  of  said  wall  and  as  to  the  nature  of  the 
contract."  There  is  no  auction  that  she 
relied  upon  these  representations,  or  that  she 
had  no  opportunity  to  investigate  for  her- 
self, or  that  she  was  Induced  to  sign  the  con- 
tract without  reading  it 

The  statement  in  the  complaint  that  the 
contract  was  induced  by  misrepresentation  is 
not  sufficient  to  state  a  cause  of  action  for  can* 
cellatlon  or  rescission  of  the  contract,  and 
the  chancellor  was  correct  In  holding  the 
complaint  to  be  insuffldent 

[3]  The  cause  of  action  of  Mrs.  Evans  for 
damages  on  account  of  negligent  method  of 
using  the  wall  Is,  according  to  the  statement 
of  the  complaint,  barred  by  the  stetute  of 
limitations;  the  action  not  being  commenced 
within  three  years  after  the  accrual  of  the 
cause  of  actton.  Kirby's  Digest,  |  0064, 
ntbd.2. 

The  damages  were,  according  to  the  alle* 
eatlons  of  the  complaint,  original,  and  the 
statute  began  to  run  when  the  new  building 
van  negligently  constructed  and  attadied 
to  wan. 
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[4]  The  bar  of  the  stetute  may  be  pleaded 
by  demurrer  in  an  action  in  the  chancery 
court  where  the  complaint  shows  affirmative* 
ly  that  the  period  of  limitation  has  elapsed 
since  the  accrual  of  the  cause  of  action. 
Mueller  v.  Light,  92  Ark.  622.  123  S.  W.  646, 
31  li.  B.  A.  <N.  S.)  861,  185  Am.  St  Bep.  164. 

[ij  The  question  relaUng  to  tbe  rights  of 
the  two  infant  plaintiffs  has  given  us  more 
concern.  They  are  coteuante  of  their  moth- 
er, Mrs.  Evaiu,  until  the  property  is  divided 
according  to  the  terms  of  the  will.  Mrs. 
Evans  is,  by  the  terms  of  the  will,  given  tbe 
"uae  and  control"  of  her  children's  Interests, 
but  she  is  to  account  to  them,  and  has  no 
beneficial  Interest  In  the  property  except  the 
half  Interest  devised  to  her  under  the  wllL 
Wyman  v.  Johnson,  68  Ark.  369,  59  S.  W. 
250.  The  effect  of  the  will  was  only  to  give 
her  the  management  for  the  benefit  of  her 
diildren ;  It  bdllig  in  the  nature  of  a  trust 
and  the  words  used  are  not  sufficient  to  con- 
fer autborlly  upon  her  to  omv^  tbe  prop- 
erty or  any  interest  therein. 

[6]  The  grant  of  the  use  of  the  wan  to  an 
adjoining  owner  constituted  an  easement  SO 
Cyc  p.  7T2L 

This  is  an  interest  In  Uie  land  wblcb  re- 
quires express  authority  from  tbe  owner  to 
convey. 

[7]  The  cotenants  cannot  create  an  ease- 
ment so  as  to  confer  any  righte  capable  of 
assertion  against  the  other  owners.  Wash- 
burn on  Easemente  and  Servitudes  (4th  Ed.)  • 
p.  46;  Freeman  on  Cotenancy  (2d  Ed.)  |  185. 

It  follows  that  the  contract  executed  by 
Mrs.  Evans  could  not,  and  did  not  affect 
the  Interests  of  her  two  children,  and  they 
may  resort  to  any  remedy  afforded  under  the 
law  to  protect  their  Interests,  and  to  prevent 
encroachment  upon  their  property. 

[t]  The  use  of  the  wall  amounts  to  a  per- 
manent encroachment  whether  it  resulte  in 
actual  damage  or  not,  and  they  are  entitled 
to  equitable  relief  to  prevent  it  Trnlock  t. 
Parse,  83  Ark.  148, 103  S.  W.  166, 11  L.  B.  A. 
(N.  S.)  924. 

[t]  Tbe  owner  of  a  building  does  not  have 
to  show  actual  damages  In  order  to  prevent 
a  permanent  encroachment  upon  his  prem- 
ises. He  has  the  right  to  resist  such  en- 
croachment and,  there  being  no  remedy  at 
law  save  to  recover  damages,  which  is  inade- 
quate, a  court  of  equity  should  afford  relief 
by  preventing  the  encroachment 

[It]  In  this  case,  however,  the  complaint 
alleges  a  stete  of  facts  which  establishes  a 
wrongful  encroachment  upon  the  premises, 
and  also  shows  damage  to  the  premises  re- 
sulting therefrom,  and  it  was  within  the  Ju- 
risdiction of  the  court  of  equity  to  grant  re- 
lief by  compelling  the  wroi^doer  to  with- 
draw the  encroachment,  and  the  court,  having 
token  jurisdiction  for  one  purpose,  will  give 
comply  relief  by  awarding  damages. 

[Ill  The  Infant  plaintlfCs  are  not  remain- 
dermen, and  their  intereste  are  not  contln- 
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cent  In  this  case;  bnt,  even  If  they  were,  a 
court  of  equity  will  grant  relief  to  protect 
the  Interests  of  remaindermen,  whether  vest 
ed  or  contingenL  Watson  t.  Wolff-Goldman 
Bealty  Co..  9S  Axi.  IB,  128  8.  W.  S81,  Ann. 
Cas.  1912A,  MO. 

Our  eondUBlon,  ther^ore,  Is  that  the  com- 
plaint stated  a  cause  of  action  on  behalf  of 
the  infant  plalntlfEs  and  that  die  court  erred 
In  BDStalnlns  the  demurrer.  The  decree  Is 
affirmed  as  to  the  cause  of  action  of  Mrs. 
Erans,  but  as  to  the  others  it  Is  reversed, 
and  the  cause  remanded,  with  dlrectionB  to 
overrule  the  demurrer,  and  for  further  pro- 
oeedlnga  not  Ineonslstent  with  this  opinion. 


TBIANOIiB  LtlMBEB  CO.  T.  ACBIDB. 

(No.  277.) 

(Supreme  Coort  of  Arkansas.    April  20,  1914. 
On  BehearinK,  May  18,  1914.) 

1.  Masteb  ako  Skbtaut  (|  281*)— InnraiEs 

TO  SnaVAKT— iKSTKUOnONS. 

In  an  actloa  for  injuries  to  idaintiff,  the 
fireman  of  the  engine  of  a  log  skidder,  by  be- 
ing itmck  by  the  tonga  which  slipped  from  a 
log,  a  requested  charge  that  If  the  Jury  be- 
lieved that  plaintiff  walked  and  stood  seven  to 
ten  feet  lo  vxe  direction  of  the  cable  which  was 
being  operated  to  load  logs  at  the  skidder,  and 
plaintiff  was  not  in  the  line  of  his  employmentt 
bat  volnntarily  placed  himself  In  peril,  he  was 
guUty  of  contribntory  negligeuce  and  coidd  not 
recover,  though  defendant  was  negligent,  was 
properly  modified  by  making  such  Instruction 
conditional  on  finding  that  a  jwrson  of  ordinary 
prudence  would  not  have  acted  as  plaintiff  did 
under  the  dieumstanees. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  987-W8;  Dec.  Dig.  | 
281.*] 

2.  Masteb  and  Sebvant  (U  101, 102*)— Inju- 

BIEB  TO  SkBTANT— SAn  PLACE  TO  WOBK. 

A  master's  duty  to  famish  his  servant 
with  a  safe  place  in  which  to  work  extends  to 
such  parts  of  his  premises  only  as  be  has  pre- 
pared for  their  occupancy  while  doing  their 
work,  and  to  saeh  parts  as  he  knows,  or  ought 
to  know,  they  are  accustomed  to  using  wmle 
doing  It 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  135,  171,  174,  178-184, 
192;  Dec  Dig.  K  IW.  102,*] 

8.  Mastkb  and  Sbbvant  (S  89*)— Iitjuhibb  to 
Skbvani^Place  ow  Accidbnt. 

Where  an  injured  servant  was  odmpylng  a 
dangerous  position  at  the  time  of  his  injury 
merely  for  nis  own  convenience  and  accommo' 
dation,  his  tights  are  no  greater  than  those  of 
a  licensee. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  163-190;  Dec.  Dig.  | 
89.*] 

4.  Masteb  and  Sebvart  n  270*}  —  Injttbies 

to  SeBVANT— lilNB  OF  ShCPI-OTlCEHT— EVI- 
DENCE. 

Evidence  held  to  warrant  a  finding  that 
plaintiff  was  engaged  in  the  line  of  his  employ- 
ment at  the  time  of  his  injury. 

[Ed.  Note.— For'  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  If  9S0-8S!,  8U,  959,  970, 
976;  Dec.  Dig.  {  M.*] 

6.  Withesbks  (I  208*)  —  Physicians  —  Tebti- 

MONT  AS  ExPERTS—GOHPErENCT. 

The  rule  that  a  physidan  is  incompetent  to 
express  an  opinion  founded  in  whole  or  in  part 


on  information  acooired  during  the  existence 
of  the  relation  of  poysician  and  patiMit  between 
plaintiff  and  himself  does  not  disouaUfy  a  physi- 
cian, who  has  treated  plaintiff,  from  testifying 
as  an  expert  as  to  bis  opinion  concerning  plain- 
tiff's physical  condition  based  on  the  physi- 
cian's observation  of  plaintiff  at  the  trial  and 
on  facts  having  no  dependence  on  the  previous 
relationship  between  plaintiff  and  the  iritness. 

[Ed  Note.— For  othw  cases,  see  Witnesses. 
Cent  Dig.  II  768-770^  777;  Dee.  Dig.  |  206.*) 

On  Beheaiing. 

6.  Appeal  and  Ebbob  (§  1140*)— Bbboitxocb 
Adu^ssion  of  SlviDBiraK— Oubinq  Brbob— 
Kbduotiok  or  VEBimor. 

Where  no  error  has  occurred  at  the  trial 
except  that  judgment  has  been  rendered  for  an 
excessive  amount,  the  error  may  be  cared  by 
redadng  the  judgment  to  such  amount  as  is 
warranted  by  the  evidence,  bnt  where  improper 
evidence  has  been  admitted,  or  competent  and 
material  evidence  excluded,  such  error  may  be 
cured  by  a  reduction  of  uie  recovery  only  in 
case  plaintiff  la  willing  to  accept  a  sum  so  low 
that  there  can  be  no  reasonable  ground  to  be- 
lieve that  a  jury  of  average  judgment,  after 
coosideiing  uie  evidence,  unlnfiaenced  by  the 
improper  evldenee  or  when  ^ven  the  rlnit  to 
consider  the  svidenoe  hnpnveriy  ezdnded, 
would  allow  pi«*nHff  a  less  sum  than  that  spec- 
ified. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  44«2-4476;  Dec  Dig.  i 
114a*l 

7.  APPEAZ.  AKD  BBBOB  (I  1140*)— EZOEiUBIOK 

OF  Evidence— Cubing  E^bob— Bkduotioh 

OP  Vebdict. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant consisting  of  the  breaking  of  both  bones  of 
one  leg,  the  court  erroneously  excluded  evi- 
dence of  physicians  to  show  that  there  had 
been  proper  union,  and  plaintiff  was  awarded 
flO.Ow  on  the  theory  that  the  bones  had  not 
properly  noited,  there  being  evidence  that 
plsintiff  suffered  great  pain  for  several  hoars 
without  medical  attention  and  also  after  he  was 
taken  to  a  hospital,  the  judgment  would  be 
affirmed  for  1^,000  or  a  new  trial  granted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4462-4470;  Dec.  Dig.  I 
1140.*] 

Appeal  from  Circuit  Court,  Oxmnt  Ooon- 
ty;  W.  H.  Evans,  Judge. 
Action  by  Boy  Acree  agmlnst  0i6  Triangle 

Lumber  Company.  Judgment  for  xdalntiff, 
and  defendant  appeals.    Bevused  and  k- 

manded  on  condition. 

Appellee  recovered  damagea  against  appe- 
lant for  personal  injuries  sustained  by  bim 
while  In  its  employment  He  alleged,  as  his 
cause  of  action,  that  cm  July  0,  1912,  and 
prior  thereto,  he  was  employed  by  appelant 
as  fireman  of  an  engine  which  ran  a  skidder 
machine  that  was  used  to  drags  logs  from 
the  woods;  that  the  1<^  were  dragged  by 
fSstmilng  tongs  into  them;  but  the  aniel- 
lant  negligently  faUed  to  provide  good,  safe, 
and  secure  tongs  with  which  that  work 
could  be  performed;  but  furnished  to  its  em- 
ployes, 80  engaged,  unsafe^  defective^  and  in- 
secure tongs,  of  which  fact  the  appelant  bad 
notice;  and  that  the  engineer  operating  the 
^dder  machine,  knowing  appellee  to  be  in 
a  place  of  danger,  where  he  was  Uahle  to 
be  injuied  by  said  tmigs  ptaung  out  of  the 
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logs,  negligently,  car^easly,  and  wconffoUj 
BO  operated  bis  engine  that  said  tongs  were 
pulled  out  of  the  log  and  tlirown  a  distance 
of  30  yards  against  app^lee's  leg,  breaking 
botlt  bones  aboat  fonr  Inches  above  the  ankle; 
that  the  bmes  protruded  tbroogh  the  flesh 
and  wm  driven  Into  the  gronnd;  and  that 
appdlee  suffered  and  now  sulfas  great  pain 
and  agony;  and  that  he  Is  peraianently  dis- 
abled as  a  result  of  hla  Injury;  and  ha  pray- 
ed Judgmmt  for  120,000  damages. 

Appellant  admitted  that  appdlae  was  em- 
pli^red  as  fireman  of  the  mglne  wlddi  oper- 
ated the  dddder,  but  denied  that  It  was 
cardess  or  negligent  In  providing  nnsaftt  and 
defectlTe  or  Insecure  tongs,  and  denied  that 
the  said  engineer  operated  the  engine  negli- 
gently, careless^,  or  wnHigfiiUy,  and  allsg- 
ed  the  fiict  to  be  that  the  engineer  had  no 
knowledge  of  appellees  position  at  tlw  time 
of  his  injniy;  and  that  appellee  had  nnnec- 
essarlly  and  TolmitarUy  gime  to  a  place 
where  his  dntles  did  not  require  him  to  go, 
and  where  the  engineer  did  not  antlc^Mte 
he  would  be;  and  that  appellee  was  gallty 
of  contributory  negligence  in  minecessarl^ 
exposing  himself  to  danger;  that  appdlee 
knew  the  hooks  frequently  pulled  out  of  the 
logs,  and  were  likely  to  do  bo  at  any  time; 
but  that  appellee  had  no  dnties,  the  perform- 
ance of  which  would  expose  him  to  danger 
on  that  account  Appellant  also  pleaded  as- 
sumption of  risk  and  denied  the  permanen- 
cy of  appellee's  injury. 

The  skidder  Is  a  machine  used  for  loading 
logs  and  is  moonted  on  a  car  which  runs  on 
a  railroad  track.  The  material  parts  of  the 
machine  are  the  boiler,  engine,  and  the  drum, 
upon  which  the  cable  is  wound.  This  cable 
is  unwound  and  pulled  out  into  the  woods  on 
one  side  of  the  track,  and  the  tongs  are 
fastened  to  a  log  and  the  end  of  the  cable  is 
attached  to  the  tongs.  The  engineer  starts 
the  drum  to  turning  and  winds  up  the  cable, 
and  In  this  way  the  logs  are  pulled  up  to 
the  track  where  they  are  loaded  on  the  cars. 
The  tongs  are  two  curved  pieces  of  steel 
fastened  together  with  a  rivet,  su«h  as  are 
used  by  Icemen  and  others.  At  the  time  of 
the  accident  in  question,  the  leverman  or 
engineer  started  Che  drum  and  the  log,  which 
was  being  pulled,  struck  a  stump,  as  very 
frequently  happened;  and  in  such  cases  It 
was  customary,  where  It  was  necessary  to 
do  80,  to  pull  the  log  endways  to  enable 
it  to  pass  the  obstruction,  and  sometimes  this 
result  could  be  accomplished  by  a  second 
pull  on  the  cable.  There  were  four  men  en- 
gaged In  these  logging  operations.  One  man 
carried  out  the  cable  and  tongs  and  fasten- 
ed them  to  the  logs;  the  flagman,  stationed 
where  he  could  see  both  the  leverman  and 
hooker,  and  whose  dnty  It  is  to  signal  when 
the  log  la  ready  to  be  skidded  to  the  track; 
the  leverman  or  engineer,  and  the  fireman, 
whose  duty  it  was  simply  to  keep  up  steam. 
.  Aroellant  Inalsta  that  appellee  would  have 


I been  in  no  danger  and  woold  not  have  beoi 
Injured  had  he  remained  In  the  place  pro- 
vided for  him  in  the  discharge  of  his  duties. 
,  Appellee  testifled,  and  Is  corroborated  by  the 
testimony  of  other  witnesses,  that  it  was  bis 
duty  to  fire  the  engine  and  that  he  started 
for  a  load  of  coal,  when  he  stopped  at 
the  water  keg  to  get  a  drink  of  water.  This 
water  keg  was  in  the  shade  of  a  small  sap- 
ling, and  appellee  stood  there  for  a  very 
short  time  after  he  had  gotten  a  drink  of 
water,  and,  while  he  was  thus  standing 
there,  some  one  hallooed  at  him,  when  he 
Jumped  from  the  place  where  he  had  been 
standing,  but  unfortunately  Jumped  In  the 
wrong  direction,  and  was  struck  by  the  tongs 
t(Hii  loose  from  the  log  to  whldi  they 
had  been  fastened,  and  wblch  were  hurled 
through  the  air. 

Appellant  asked  an  Instruction  numbered 
8,  which  reads  aa  follows :  "It  was  the  duty 
of  plalntlfl  to  exercise  proper  care  for  his 
own  safety,  and  if  you  betieve  from  the  evl- 
dODCe  that  plaintiff  got  down  from  the  en- 
gine upon  wbltdi  he  was  employed,  and  walk- 
ed and  etood  seven  to  ten  feet  In  the  direc- 
tion of  the  cable  and  the  hooks  thereto  at- 
tached, which  were  being  operated  for  the 
pnipoeee  of  loading  logs  at  the  skidder,  and 
farther  that  plaintiff  waa  not  within  the 
line  of  hU  employment,  and  that  he  vcina- 
taiily  placed  himself  In  this  position  of  per- 
il, then  he  is  guilty  of  contributory  negli 
gence  and  cannot  recover  In  this  action,  even 
thou^  you  should  flnd  that  defoidant  wa& 
ne^igent  in  the  stiecUon  of  Its  tools  or  Im- 
plements or  in  the  operation  of  sama" 

But  this  instmction  was  refused,  as  ask- 
ed,  and  was  modified  by  the  court  and  given, 
and  as  thus  modified  read  as  follows:  "It 
was  the  duty  of  the  plaintiff  to  exercise  or- 
dinary care  for  his  own  safety,  and  If  you 
believe  from  the  evldmoe  that  plaintiff  got 
down  from  the  engine  upon  which  he  was 
employed,  and  walked  and  stood  seven  to 
ten  feet  in  the  direction  of  the  cable  and 
the  hooks  thereto  attached,  which  were  be- 
ing operated  for  the  purposes  of  pulling  logs 
to  the  skidder,  and  that  a  person  of  ordinary 
prudence  would  not  have  done  so,  and  fur- 
ther that  plaintiff  was  not  within  the  line  of 
his  employment,  and  that  bis  doing  so  placed 
him  In  a  position  of  i>eril,  then  he  is  guilty 
of  contributory  negligence  and  cannot  re- 
cover in  this  action,  even  though  you  should 
flnd  that  defendant  was  negligent  in  the  se- 
lection of  its  tools  or  implements  or  in  the 
manner  of  doing  the  work." 

Appellant  duly  saved  his  exceptions  to  this 
modification. 

Appellee  bestlfled  that  he  had  suffered 
great  agony  as  a  result  of  his  injury  and 
had  also  sustained  a  loss  of  earning  capaci- 
ty. He  introduced  Dr.  C.  B.  Beutley,  who 
testifled  that  he  lived  in  Little  Rock  and 
had  had  vast  experience  In  surgical  opera- 
tions ;  that  he  had  met  and  examined  ttj/pel- 
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lee  a  few  days  before  be  was  called  as  a 
witness;  and  that  he  made  a  physical  and 
X-ray  examination  at  the  time;  and  that  ap- 
pellee had  an  minnlted  frectnre  of  the  large 
bone  of  the  leg;  and  that  a  cure  could  never 
be  effected  until  another  operation  was  per- 
formed; and  that  the  Injured  leg  was  then  a 
balf-lnch  shorter  than  the  other,  and  aftw 
the  operation  would  be  an  Inch  shorter.  A 
Dr.  J.  B.  Sbaw  expressed  substantially  the 
same  opinion. 

Appellant  offered  to  Introduce  Dr.  W.  P. 
Clark  of  Fine  Blutr,  but  it  was  admitted  that 
appellee  had  beoi  brought  to  tbe  Davis  Hos- 
pital in  Pine  Bluff  after  his  injury,  and  had 
Qiere  been  attended  by  Dr.  Glarlc.  Appel- 
lant also  offered  as  witnesses  Drs.  Butler 
and  Jones,  who  bad  also  treated  appellee; 
but  objection  was  made  to  their  tesb^ng. 
and  the  objection  was  sustained.  Appelant 
then  offered  the  three  last-named  doctors  as 
ecpert  witnesses  concerning  the  appellee's  bi- 
Jnries.  Tlte  court  sustained  tbe  objection  of 
a^Uee  to  this  testimony.  It  was  then 
agreed  by  the  parties  and  the  conrt  tSiat  ap- 
p^nt  need  not  actually  place  said  witnesses 
on  the  stand,  but  might  prqiare  qaestlona 
and  answers,  and  insert  them  in  the  bill  of 
exceptions,  and  Uiat  all  of  said  anestlons 
and  answers  should  be  consIdNed  objected 
to  and  tbe  objections  sustained  and  exeep- 
tlona  saved.  Just  as  though  each  witness  was 
put  on  the  stand  and  the  questions  actually 
asked. 

Appellant  requested  tliat  said  doctors  be 
permitted  to  examine  appellee  during  the 
trial  and  testify  regarding  his  injuries,  but 
the  court  refused  to  permit  this  to  be  done. 

Roscoe  B.  Lynn  and  Cockrill  &  Armlstead, 
all  of  Little  Rock,  Crawford  &  Hooker  and 
Danaher  &  Danaber,  all  of  Fine  BluOT,  and 
W.  D.  Brouse,  of  Benton,  for  appellant. 
Mehaffy,  Reld  &  Mehafly,  of  Little  Kock,  and 
W.  B.  Donham,  of  Benton,  for  appellee^ 

SMITH,  J.  (after  stating  the  fiicts  as 
above).  [1-8]  We  think  no  error  was  com- 
mitted by  the  court  in  its  modification  of 
appellant's  third  instruction.  It  is  true,  as 
stated  by  Mr.  Labatt,  that  "a  master's  duty 
In  respect  to  furnishing  his  servant  with  a 
safe  place  in  which  to  work  extends  to  such 
parts  of  his  premises  only  as  he  has  pre- 
pared for  their  occupancy  while  doing  their 
work,  and  to  such  parts  as  he  knows,  or 
ought  to  know,  they  are  accustomed  to  ufdng 
while  doing  it  The  application  of  this  prin- 
ciple has  frequently  prevented  recovery  in 
cases  where  the  injury  proximately  resulted 
from  the  fact  that  the  injured  servant  was 
occupying  a  dangerous  positiou  merely  for 
his  own  convenience  and  accommodation. 
Under  such  drcumstances,  bis  legal  rights 
are  no  greater  than  a  Ilcoisee."  4  Labatt, 
Master  ft  Servant,  |  1668b,  and  cases  cited. 
But  thm  is  no  evidence  that  appellee  had 
gone  beyond  the  line  of  his  employment,  nor 


does  the  evidence  show  diat  he  was  Injared 
while  in  a  place  where  he  liad  no  right  to  be^ 
Appellant  does  say  that  no  one  knew  of  ap- 
pellee's presence  at  the  time  of  his  injurr, 
but  it  does  not  deny  the  ri^t  of  appellee  and 
other  employes  to  go  to,  and  be  at,  tbe  place 
where  this  injury  occurred.  It  states  its 
position  In  regard  to  appellee's  ivesmoe  as 
follows:  "He  attempts  to  Justify  bis  aetlim 
by  saying  that  it  was  neceasarr  to  go  and 
get  coal,  and  that  he  was  getting  a  drink  of 
water  at  the  time.  It  Is  undisputed,  how- 
ever, that  tiie  operation  of  actually  puliing  in 
tlie  logs  requires  much  the  shorter  part  of 
the  time.  It  requires  much  more  tlnae  to 
carry  the  cable  out  and  attach  It  to  the  logs, 
etc.  There  is  no  reason  why  appellee  could 
not  have  carried  his  coal  and  secured  his 
water  while  there  was  no  danger  caused  by 
pulling  In  a  log.  His  position  must  have  been 
known  to  him  to  have  been  dangerous;  it 
was  ni^  necessary  for  him  to  be  there,  and 
no  one  else  knew  of  his  dangerous  position." 
It  is  probably  true  that  it  was  possible  for 
appellee  to  have  gotten  a  drink  of  water 
and  to  have  carried  his  coal  without  being 
injured,  but  that  is  not  the  test  of  negligence. 
This  third  instruction,  aa  modified,  required 
the  Jury  to  find  that  sppellee  exercised  ordi- 
nary care  for  his  own  safety  and  was  with- 
in the  line  of  his  employment  at  the  time  of 
his  Injury,  before  he  could  recover,  if  he 
was  within  the  line  of  his  employment  at 
the  time  of  his  injury,  the  relation  of  mas- 
ter and  servant  existed,  and  their  relative 
duties  and  obligations  were  to  be  measured 
accordingly.  Other  instructions  were  given 
which  correctly  announced  the  duties  of  mas- 
ter and  servant  respectively,  and  In  regard 
to  the  assumption  of  risk,  and  the  Jury  must 
have  found  that  appellant  was  negligent  in 
furnishing  defective  tongs,  and  tbat  appellee 
was  In  the  line  of  his  employment  at  tbe 
time  of  bis  Injury,  ^and  was  not  guilty  <tf 
contributory  negliguu!& 

14]  We  think  the  evldaice  abundantly  war- 
rented  the  Jury's  finding  that  aniellee  was 
engaged  in  the  line  of  his  employment  at 
the  time  of  his  Injury,  if  Indeed  It  was  snf- 
fl<4«it  to  require  the  submission  of  that 
question  to  the  Jury. 

[5]  Under  the  agreement  in  regard  to  tiie 
evidence  of  Dn,  (Hark,  Butler,  and  Jones, 
the  following  answers  given  by  Dr.  Claik 
were  inserted  In  the  record:  What  did 
the  wound,  as  exhibited  there  (bafbre  tlie  Ja- 
ry),  indicate?  A.  Indicated  ^t  there  wis 
no  fractnre  existing  at  the  present  tim^  or 
nonunion  of  the  bone  of  a  taruKX  fractnre. 
(2.  Please  go  into  detail  and  explain  vrhy  It 
exhibits  a  union  at  the  present  time.  A 
Tbe  plaintiff  fo^ot  himself  and  croascd  Us 
1^,  and  began  a  contSnnona  moranent  of  hb 
leg  acroEiS  the  kne&  Wlfli  an  ununited  frs^ 
ture,  there  is  nothing  to  hold  the  leg  except 
skin  and  mnsdes.  Should  aneh  a  conAtioB 
exist.  Instead  of  the 'tag  betag  stiff  and 
straight,  as  la  contended,  ^  ftwt  woold  have 
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dangled  and  bent  upon  the  1^  Another 
reason:  The  enda  of  the  bones  robbing 
against  one  another  would  irritate  the  nerve 
and  cause  i>aln,  and  be  would  be  unable  to 
do  It  irithout  being  conscious  of  having  pain 
for  so  doing.  Q.  Please  state  whether,  upon 
the  limbs  being  thus  crossed,  there  was  any- 
thing to  continue  the  union  or  nonunion,  and 
If  there  was  a  union  or  nonunion  of  the  pre- 
viously fractured  limb,  and,  If  so,  what  was 
It!  A.  It  showed  positive  evidence  of  union, 
because,  were  there  nonunion,  there  would  be 
sa^ng,  or  not  being  able  to  control  the 
foot;  the  foot  would  dangle  more  or  less, 
since  there  is  nothing  to  hold  it  under  suc^ 
coDdltlona  except  muscle  and  skin.  Q.  Did 
you  notice  whether  the  foot  was  in  proper 
praitlon  with  reference  to  the  limb?  A.  Yes, 
the  large  toe  was  on  a  line  with  the  kneecap, 
which  Is  always  our  guide."  This  witness 
heard  appellee  testify,  and  in  these  exclud- 
ed questions  stated  various  other  reasons, 
based  upon  bis  observation  of  appellee  upon 
the  witness  stand,  for  his  opinion  that  there 
was  no  nonunion  of  the  bone,  and  this  wit- 
ness farther  stated  that  the  X-ray  pictures 
oltered  in  evidence  showed  a  perfect  union 
of  the  bones.  This  witness  testified  that  he 


could  not  disassociate  their  Information  ac- 
quired in  a  confidential  capacity  from  their 
general  knowledge  on  the  subject  of  frac- 
tures. These  witnesses  were  present  in  court 
when  appellee  was  testifying,  as  a  witness  to 
his  own  behalf,  and  their  answers  were  based 
upon  their  observation  of  him  during  that 
time,  and  these  questions  were  so  framed  as 
to  exclude  the  necessity  of  considering  any 
information  previously  acquired  by  the  phyal- 
dans.  But  appellee  says  that  questions  were 
asked  these  physicians  which  were  not  con- 
templated by  the  parties  at  the  time  of  the 
triaL  For  instance,  that  no  ofter  was  made 
In  court  to  Interrogate  these  witnesses  in 
regard  to  the  X-ray  pictures;  but  the  record 
shows  that  appellee  objected  to  these  witness- 
es testifying  at  all,  for  the  reason  that  they 
were  Incompetent  as  witnesMS. 

In  the  case  of  Miles  v.  St  Louis,  Iron 
Mountain  &  Sou.  R.  Co.,  90  Ark.  485,  119  S. 
W.  S37,  it  was  said:  "Whwe  a  witness  Is 
rejected  on  Hie  gronnd  of  bis  incompetency, 
it  will  be  unnecessary  on  appeal  to  show 
what  he  would  have  testified,  as  it  will  be 
presumed  that  the  witness  would  have  been 
rejected,  do  matter  how  material  the  evidence 
might  have  been."    And  we  must  therefore 


owned  an  X-ray  machine  and  was  familiar  j  presume  In  this  case  that  the  court  would 


with  its  use  and  the  character  of  the  pictures  not  have  permitted  these  physidaus  to  testify 
taken  by  It  In  his  answers  he  explained  j  In  regard  to  these  X-ray  pictures.  If  they  had 
how  these  pictures  were  taken  and  stated  |  be^  Interrogated  in  regard  to  them.  But  the 
that  the  pictures  offered  In  evidence  indl-  \  witness  Clark  was  actually  asked  these  ques- 


cated  a  complete  union  of  the  bones. 

The  questions  submitted  to,  and  the  an- 
swers given  by,  Drs.  Butler  and  Jones,  indi- 
cate their  concurrence  In  the  opinions  ex- 
pressed by  Dr.  Clark.  As  has  been  stated, 
none  of  these  witnesses  were  permitted  to 
testify,  even  as  experts,  for  the  reason  stated 
at  the  time,  and  now  urged  by  counsel,  tliat 
these  doctors  had  attended  appellee  In  a 
professional  capacity  and  would  be  unable  to 
disassociate  their  knowledge  as  experts  from 
the  Information  tbey  had  acquired  by  their 
examination  and  treatment  of  appellee  while 


tions  at  tbe  trial:  "Q.  Did  you  see  the  limb 
as  exhibited  here  a  while  afo?  A.  Yes,  sir. 
Q.  What  did  the  wound  as  exhibited  there 
Indicate?"  The  witness  was  not  permitted  to 
answer  that  question,  nor  to  teati^  further, 
because  of  the  previous  relationship  betweoi 
him  and  the  appellee.  Tbis  question  was  a 
competent  one,  and  the  witness  should  have 
been  permitted  to  answer  it,  and  this  is  true 
even  though  tbe  court  eorr^tly  refused  per- 
mission to  appellsnt  for  these  physicians  to 
make  a  physical  exsmlnation  of  appellee. 
We  think  this  was  i>ecuUarly  a  case  where 


attending  him  In  a  professional  capacity,  j  a  i^slcal  examination  diould  have  been  re- 
There  was  nothing  In  the  record  Indicating  quired.  Here  appellee  has  repovered  a  Ju^- 


that  these  phyiddans  would  luiTe  given  an- 
swers to  tbe  questions  asked,  which  were 
based  even  in  part  npon  the  knowledge  ac- 
quired by  them  during  the  existence  of  tbe 
relation  of  phyddan  and  patirat  If  such 
had  been  the  case,  their  evidence  would  have 
been  Incompetent  for  the  law  is  that  a  physi- 
cian cannot  express  an  opinion  at  all,  it  his 
opinion  Is  founded  In  part  upon  the  Informa- 
tion acquired  during  the  existence  of  that  re: 
lationship.  People  v.  Murphy,  101  N.  Y.  126, 
4  N.  E.  326,  54  Am.  Bep.  661. 

But  nothing  in  these  questions  or  answers 
would  indicate  that  this  relation  had  existed 
between  tbe  witnesses  and  the  appdlee,  and 
the  questions  wlilcb  were  asked  tbem  had  no 
relation  to  any  Information  which  they  might 
have  acquired  as  appellee's  physicians.  Then 
was  no  attempt  to  show  that  these  witnesses 

ie6s.w.-«i 


ment  for  the  sum  of  910,000,  which  Is  so  large 
as  to  in4Uate  either  that  it  was  tbe  result 
of  passion  or  prejudice  or  that;  if  such  was 
not  the  case,  the  jury  must  have  accepted  as 
absolutely  true  all  the  evidence  of  the  phyd- 
dans  of  appellee  who  were  pmnitted  to  tea* 
tify  as  to  the  permanency  Of  his  Injury,  and 
the  future  treatment  that  would  be  required 
on  that  account  and  the  extent  of  his  Butter- 
ing. The  evidence  otEered  by  the  appellant 
which  was  exduded  by  the  court,  flatly  con- 
tradicts tbe  testimony  of  the  physicians  who 
did  testify;  but  the  Jury  were  not  advised 
of  that  fact  a^d  the  evidence  which  fhey 
heard  stood  undisputed  and  unquestioned  be- 
fore tbem.  In  the  case  of  Sibley  t.  fonltli,  49 
Ark.  275.  50  Am.  Rep.  58^  It  was  said;  "Tlw 
rule  to  be  deduced  from  these  cases  Is  tHat. 
where  the  idaintia:  in  an  action  far  peiauial 
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injuries  alleges  Oiat  th^  are  of  a  permanent 
natar^  the  def^dant  U  «itltled,  as  a  matter 
of  rigbt,  to  have  tbe  opinion  of  a  anrgeon 
upon  his  condition  •  •  *  based  upon  per- 
sonal examination."  And  tbe  rule  tbere  an- 
nounced is  reaffirmed  in  the  case  of  Bailway 
Co.  V.  Dobbins,  60  Ark.  4S1,  80  S.  W.  8S7>  81 
S.  W.  147. 

The  trial  court  must  necessarily  have  some 
discretion  In  prescribing  the  time  and  condi- 
tions under  which  this  examination  must  be 
made,  and  the  physicians  by  whom  it  may  be 
conducted,  and  the  action  of  the  court  In 
allowing  or  permitting  the  examination  to  be 
made  by  any  particular  lAyddan  would  not 
call  for  a  rerorsal  of  the  case,  tmless  It 
affirmatlrelr  appeared  the  discretion  ot  the 
court  had  been  abused,  and  we  do  not  reverse 
this  case  because  of  the  court's  r^nsal  to 
grant  the  right  to  appellant  to  have  a  physi- 
cal examination  of  aiq;>ellee  made  by  the  doc> 
tors  whose  evidence  was  exduded.  But  we 
feel  very  confld^t  that  prejudicial  error 
was  committed  in  forbidding  these  pt^sidans 
to  state  their  opinion,  based  upon  th^  obser- 
vations of  appellee  during  the  trial,  when 
he  exhibited  his  leg  to  the  Jury.  These  wit- 
nesses should  have  been  -allowed  to  state 
th^r  oi^nlons  of  appellees  condition,  based 
upon  their  observations  of  him  then  and 
there,  for  to  have  answered  these  questions 
did  not  require  a  physical  examination,  and 
none  was  made.  Appellee  argues  that  other 
physicians  might  have  been  secured,  either 
in  the  town  where  the  trial  occurred,  or  in 
the  neighboring  city  of  Pine  Bluff.  But  these 
physicians  might  not  have  had  the  oppor- 
tunity of  observing  appellee  at  the  trial, 
which  was  afforded  tbe  witnesses  who  were 
excluded.  Moreover,  if  these  witnesses  were 
competent,  appellant  was  entitled  to  the  bene- 
fit of  their  evidence. 

A  question  similar  to  the  one  now  under 
consideration  was  Involved  in  the  case  of 
Crago  V.  City  of  Cedar  Rapids,  reported  In 
123  Iowa,  48,  08  N.  W.  354.  There  the  plain- 
tiff allied  that  the  injuries  from  which  be 
was  suffering  resulted  from  a  fall  which  be 
had  sustained,  and  several  physicians  were 
permitted  to  express  their  opinions  upon  both 
sides  of  tbe  qnestion,  as  to  tbe  cause  of  tbe 
Injury,  when  a  Dr.  Sumel  was  called  as  a 
witness,  and  It  was  shown  that  he  bad  been 
one  of  plalntiflTs  attending  physicians,  and 
his  evidence  was  objected  to  on  that  ac- 
count It  was  agreed  there  that  tbe  record 
should  show  that  the  questions  propounded 
the  other  experts  had  been  asbed  him  and 
the  objections  separately  interposed.  Hy- 
pothetical questions  without  referring  to  or 
disclosing  witness'  former  employment  as  her 
ift^sldan  were  all  held  Incompetent  under 
section  4606  of  the  Code  of  that  state,  which 
is  substantially  tbe  same  as  section  3008  of 
Kirby's  Digest  of  the  laws  of  this  state,  ex- 
cluding any  physician  from  disclosing  any 
Information  which  be  may  have  acquired 


from  his  patient  while  attending  him  In  a 
professional  capacity,  and  wlilcfa  informa- 
tion was  necessary  to  enable  him  to  prescribe 
as  a  physician.  It  was  there  said:  "But 
no  communication,  confidential  or  otherwise;, 
was  sought  to  be  elicited,  and  any  Intention 
to  attempt  this  was  expressly  disclaimed. 
The  questions  did  not  refer  thereto,  directly 
or  indirectly.  Manifestly,  then,  the  statute 
did  not  authorize  the  exclusion  of  the  testi- 
mony. The  record  contains  no  suggestion  of 
the  physician's  inability  to  disassociate  the 
facts  stated  in  the  questions  from  what  be 
bad  learned  from  bis  patient.  Indeed,  the 
nature  of  the  inquiry  seems  to  obviate  any 
such  difficulty."  And  after  holding,  that  tbe 
evidence  was  competent  the  Judgment  of  the 
lower  court  was  reversed,  because  of  its  ex- 
clusion. 

The  rule  Is  thus  stated  in  40  Gyc  2381: 
"In  order  for  a  [diysiclan  to  be  incompetent 
the  relation  of  physician  and  patient  must 
have  existed  between  him  and  the  person, 
as  to  whose  statements,  symptoms,  or  condi- 
tion he  Is  called  to  testify,  at  the  time  when 
be  acquired  the  information  which  be  is 
called  on  to  disclose;  and  so  a  physician 
may  testify  as  to  what  he  observed  or  leaiS' 
ed  as  to  a  person's  condition  before  tbe  rela- 
tion of  physician  and  patient  was  established 
between  himself  and  such  person,  or  as  to 
matters  which  transpired  or  which  he  observ- 
ed after  the  relation  had  ceased."  Other 
cases  sustaining  this  view  are  People  v. 
Schuyler,  106  N.  Y.  304.  12  N.  B.  783;  Ber- 
ries V.  City  of  Waterloo,  114  Iowa,  377  86 
N.  W.  306 ;  People  v.  Koemer,  154  N.  T.  355. 
48  N.  E.  730,  731 ;  Fisher  v.  Fisher,  129  N.  T. 
654,  29  N.  E.  951. 

Other  questions  are  raised  and  argued  in 
tbe  briefs,  but  we  think  it  unnecessary  to 
discuss  them. 

For  the  error  in  excluding  the  oidnlons  of 
Drs.  Jones,  Butler,  and  Clark,  based  upon 
the  observation  of  appellee  in  court,  the  Judg- 
ment of  the  court  below  must  be  reversed, 
and  tbe  cause  remanded  for  a  new  triaL 

On  Rehearing. 

SMITH,  J.  [II  Appellee  calls  attention  to 
the  fact  that  the  evidence,  for  the  exclusioD 
of  which  the  case  was  ordered  reversed,  goes 
only  to  the  question  of  the  amount  of  dam- 
ages; and  be  asks  tbe  privilege  of  exercising 
the  option  to  remit  a  sufficient  amount  of  the 
damages,  which  were  recovered,  to  cure  the 
error  of  excluding  this  evidence.  He  bas  tbe 
right  to  do  this  under  the  decisions  of  this 
court  But  when  a  remittitur  is  ordered  un- 
der these  circumstances,  the  question  is  not 
what  amount  of  recovery  would  be  the  limit 
supported  and  Justified  by  the  evidence. 
Where  no  error  bas  occurred  at  tbe  trial 
except  that  Judgment  bas  been  rendered  for 
an  excessive  amount  that  error  Is  cured  re- 
ducing tbe  Judgment  to  such  amount  as  la 
warranted  by  tbe  evidence.  But  a  dUferwt 
rule  obtains  in  cases  where  an  improper  vrt- 
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denoe  was  admitted,  or  cofflpetont  and  mate- 
rial erldenoe  was  ezcladed.  The  rale  In 
sadi  cases  was  announced  by  JosUce  Rlddick 
in  the  case  of  St  L.,  I.  M.  &  S.  R.  Co.  t. 
Adams,  74  Ark.  826,  85  8.  W.  768,  86  S.  W. 
287,  108  Am.  St  Rep.  8S.  as  follows:  "What 
the  coort  nadertakes  to  do  Is  simply  to  name 
an  amount  so  low  that  there  can  be  no  rea- 
sonable ground  to  belieTe  that  a  jury  of  aver- 
age Judgment,  after  considering  the  evidence, 
would,  when  properly  Instructed  as  to  the 
taw  (or  when  UDlnflu«iced  by  improper  evi- 
dence, or  on  the  other  hand  when  given  the 
right  to  consider  improperly  excluded  evi- 
dence), allow  plaintiff  a  less  sum  than  that 
named,  and  which  amount  the  court  can 
clearly  see  is  not  excessive." 

[7]  Applying  this  test,  we  have  concluded 
In  view  of  the  pain  which  appellee  suffered, 
and  of  the  loss  of  time  and  earnings  which  be 
sustained,  and  the  expenses  of  his  treatment 
which  he  incurred,  that  he  should  recover 
the  sum  of  $2,000.  We  name  this  as  a  sum 
which  la  not  excessive  and  which  will  not 
prejudice  the  defendant 

The  proof  on  appellee's  part  would  unques- 
tionably Bui^rt  a  verdict  for  a  larger 
amount;  but,  as  has  been  said,  that  la  not 
the  test  The  evidence  Is  that  for  several 
hours  he  suffered  the  most  acruciating  pain, 
without  medical  attention,  and,  even  after 
he  had  reached  the  hospital  aiid  had  received 
surgical  aid,  he  must  still  have  suffered  great 
pain.  Under  all  the  circumstances  In  proof, 
we  think  it  unlikely  that  a  Jury  would  assess 
the  damages  at  less  than  f2,000. 

If  appellee  shall  within  one  week  enter  a 
remittitur  of  f8,000  to  take  effect  as  of  the 
date  of  the  original  Judgment,  the  Judgment 
may  stand  for  $2,000,  with  Interest  thereon 
from  the  date  of  the  original  Judgment; 
otherwise  the  cause  will  be  remanded  for 
a  new  trial. 


FAEIGS  V.  STATB.    (No.  286.) 
(Supreme  Court  of  Arkansas.   April  27,  1914.) 

1.  Cbiional  Law  ({  720*)  —  Abouickkt  to 

JUBT— TkHDINCT  or  £VIDENCX. 

The  testamonr,  on  a  prosecution  for  car- 
nal abuse  of  a  girl,  that  defendant  told  wit- 
DesBes  his  wife  was  jealous  of  the  girl  not  tend- 
ing to  corroborate  her  testimony,  which  was 
that  he  had  intercourse  with  her,  the  state's 
attorneys  should  not  be  permitted  to  argue  to 
the  ^nry  that  it  does  tend  to  corroborate  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I«w,  Cent  Dig.  H  1670,  1671;  Dec.  Dig.  t 
720.*]  . 

2.  BaFB  (I  88*)— BVIDENCI. 

Testimony  that  defendant  tried  for  carnal 
abuse  of  a  ^1,  told  witnesses  hla  wife  was 
jealous  of  the  girl  is  irrelevant  and  incompe- 
tent. 

Ed  Note.— For  other  cases,  see  Rape,  Cent 
:.  H  Dec.  Dig.  t 

3.  Ckiuiitai.  Law  (|  S80*)— BBqniST  fob  In- 

BXBUCnOH— DUTT  Or  COUBT. 

That  defendant  entitled  to  an  instruction, 
bad  he  asked  It  that  testimony  should  not  be 
coniAdered  for  any  purpose,  asked  one  that  it 


could  not  be  conridered  to  establish  his  guilt 
bat  could  be  considered  only  for  the  purpose  of 
impeaching,  did  not  preveqt  failure  to  instruct 
that  it  could  not  be  considered  to  establish  bis 
guilt,  being  error,  the  request  being  specific 
enough  to  direct  the  court's  attention  to  the 
prejudidal  character  of  the  evidence,  though 
he  could  not  have  complained  had  the  court- 
limited  its  consideration  to  his  impeachment 

[Ed.  Note.— For  other  cases,  see  Criminal  I«w, 
Cent  Dig.  H  2612,  201T;  Sec.  Dig.  |  830.*] 
4.  CBiuznAL  Law  (|  ^5*)—TBttAi,  — Objec- 
tions TO  Testimont. 

A  general  objection  to  testimony  is  suffi- 
cient to  ndse  the  issue  of  its  relevancy  and 
competency. 

[Ed.  Note.— For  other  cases,  see  Criminsl 
Law,  Cent  Dig.  «  1638-1638;  Dea  Dig.  | 
695.*] 

Appeal  from  Circuit  Conrt,  Uttle  Blver 
County ;  Jeff.  T.  Cowling,  Judge. 
Jim  Fakes  was  convicted,  and  appeals. 

Reversed  and  remanded  for  new  trial. 

Appellant  was  convicted  of  the  crime  of 
carnal  abuse  of  the  person  of  one  Birdie 
Honnell,  and  appeals  to  this  court  Mr. 
Honnell,  the  father  of  the  prosecutrix,  died 
in  August  lOli*  Appellant  was  appointed 
guardian  of  the  prosecutrix,  who  at  first  re- 
sided with  her  sister,  and  soon  after  appel- 
lant was  appointed  her  guardian,  the  prose- 
cutrix went  to  his  home  to  live  with  appel- 
lant and  his  wife.  After  she  had  lived  with 
them  22  months,  owing  to  a  disagreement 
between  the  prosecutrix  and  appellant's  wife, 
appellant  took  her  and  her  younger  sister  to 
live  with  their  sister  in  little  River  county. 
The  prosecuting  witness  testlQed,  in  sub- 
stance, that  she  was  14  years  old.  The  ap- 
pellant had  bad  sexual  intercourse  with  her 
during  the  time  she  lived  in  his  home  10  or 
11  times.  The  Intercourse  commenced  the 
first  month  after  she  went  to  live  with  ap- 
pellant, and  continued  until  the  witness  went 
to  live  with  her  sister.  It  was  shown  Uiat 
after  appellant  had  carried  the  prosecutrix 
and  her  little  sister  to  live  with  their  sister, 
Mrs.  Broomfleld,  he  stated  in  the  presence  of 
Broomfield  that  no  one  could  say  that  he 
had  mistreated  the  girls,  and  that  he  also 
made  the  remark  tiiat  they  "could  ruin  him 
If  they  were  a  mind  to,  but  he  believed  they 
never  would  do  it"  A  doctor  testified  that 
he  bad  examined  the  prosecutrix  In  October, 
1013,  and  found  the  hymen  raptured;  A>und 
such  a  condition  as  he  would  expect  to  find 
if  a  woman  had  had  intercourse.  Appellant 
testified,  denying  that  he  had  had  sexual  In- 
tercourse virlth  the  prosecntflx,  and  denying 
the  remarks  attributed  to  him  while  he  was 
at  Broomfleld's.  The  appellant  after  he  was 
indicted  and  arrested  on  this  charge,  demand- 
ed that  a  physical  examination  he  made  ot 
the  prosecutrix,  and  he  offered  to  prove  that 
he  demanded  that  such  examination  be  made, 
but  the  court  refused  to  admit  such  testi- 
mony. The  appellant  offered  to  prove  that 
immediately  after  the  term  of  conrt  at  which 
he  was  indicted  he  Insisted  that  the  prose- 
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cotrtx  be  nqulred  to  undergo  an  examina- 
tion by  a  competent  pbyeldan  to  determine 
whether  she  had  had  sexual  intercourse,  and 
permission  to  have  such  examination  made 
was  then  refused.  Apiwllant  was  asked,  on 
crosa-examination,  the  following  question: 
"Didn't  you  state  to  Judge  George,  in  the 
presence  of  Mr.  Ed.  Jones,  down  here  in  the 
courthouse,  that  the  reason  you  brought  the 
chlldTen  ba<^  down  here  was  that  your 
wife  WM  jealoTiB  of  the  oldest  glrir'  Wit 
ness  answered,  "No,  sir."  A  witness*  Judge 
George,  was  then  asked  whether  or  not  he 
(Fakes)  "stated  to  him  In  the  presence  of 
Bd.  Jones  that  Us  wlfls  was  Jealous  of  the 
oldest  girl."  The  witness,  otot  the  objec- 
Uon  of  iq»pellant,  was  permitted  to  answer 
that  Fakes  did  state  that  his  wife  was  jeal- 
ous of  himself  and  Birdie  ^neenlng  die  prose- 
cutrix). Ihe  appellant  duly  excepted  to  the 
ruUi^  of  the  court  A  witness,  Ed-  Jones, 
stated  that  in  a  conversation  appellant  bad 
with  Judge  George  he  stated  the  reason  he 
wanted  to  turn  the  little  girls  over  to  their 
relfttlres  was  that  his  wife  was  Jealous  of 
the  older  girl,  and  it  caused  trouble  between 
them.  He  also  stated,  in  the  same  conversa- 
tion, Qiat  this  girl  (the  prosecutrix)  would 
not  ob^y  his  wife,  ajoi  that  his  wile  oonld 
do  nothing  with  her.  In  the  opening  ail- 
ment, George  Steel,  specially  employed  coun- 
sel for  Uie  state,  argued  that  Birdie  Hon- 
nell  was  corroborated  by  Bd.  Jones  and  N.  A. 
George  in  their  statements  as  to  Fakes'  say- 
ing his  wife  was  Jm.1ous  of  the  older  glrL 
Appellant  objected  to  the  a^meut  on  the 
ground  that  the  testimony  might  be  oondder^ 
ed  only  ft>r  Impeachment  In  the  closing 
argument  fbr  the  state  the  prosecutii^  attor^ 
ney  also  argued  that  the  prosecutrix,  Bir^e 
Honnell,  was  corroborated  by  the  testimony 
of  Jones  and  Greorge.  The  appellant  again 
objected,  on  the  same  ground  as  abore,  and 
excepted  to  the  ruling  of  the  court  in  over- 
ruling his  objection  to  the  argument.  Among 
other  prayers  for  instructions  appellant  pre- 
sented the  following:  "(7)  Tou  are  instructed 
that  the  evidence  of  Ed.  Jones  and  N.  A. 
George  should  not  he  considered  by  you  as 
in  any  manner  tending  to  establish  the  guilt 
of  the  defendant  in  this  case.  It  may  be  con- 
sidered by  you  only  for  the  purpose  as  it 
may  tend  to  impeach  the  defendant"  The 
court  refused  to  grant  this  prayer,  and  ap- 
pellant duly  excepted. 

Louts  Joseph^  of  Texarkana,  and  Steel, 
Lake  &  Head,  of  Ashdown,  for  appellant 
Wm.  L.  Moose,  Atty.  Gen.,  and  Jno.  P.  Streep- 
ey,  Asst  Atty.  Gen.,  for  the  State. 

WOOD,  J.  (after  stating  the  facts  as 
above).  I.  There  was  evidence  to  sustain  the 

verdict 

[1-4]  II.  The  court  erred  in  permitting  the 
attorneys  to  argue,  on  behalf  o£  the  state. 


that  the  testimony  of  tbe  witnesses  Jones 
and  George  tended  to  oorrobonte  the  testi- 
mony of  the  prosecutrix.  The  prosecutrix 
testlfled  that  appellant  had  sexual  inters 
course  with  her.  The  testimony  of  Jones  and 
George  did  not  tend  to  oorroborats  13ie  prose- 
cutrix. As  to  whether  or  not  appeOaitt  said 
that  his  wife  was  Jealous  of  the  prosecotrix. 
Birdie  Honnell,  was  a  matter  wholly  Irrele- 
vant to  the  issue  being  tried.  The  testimony 
was  wholly  Incompetent  for  any  purpose; 
and,  if  the  appellant  had  objected  to  ita  in- 
troduction, the  court  should  have  excluded  it 
The  appellant  did  not  object  however,  to  the 
Introduction  of  flie  testimony  for  the  purpose 
of  impeachmoit,  and  he  would  not  be  in  an 
attitude  to  complain  if  the  court  had  limited 
Its  consideration  to  that  purpose^  But  the 
appellant,  in  his  seventh  prayer  for  instruc- 
tion, did  request  the  court  to  tell  the  Jury 
that  the  testimony  of  the  above  witnesses 
should  not  be  considered  u  tending  to  estab- 
lish the  guilt  of  de  defendant  and  requested 
the  court  to  limit  its  consideration  to  the 
impeachment  of  aRiellant  Tbe  appelant 
did  not  make  his  objection  to  the  argument 
nor  his  prayer  for  InsUnction  in  r^ard  to 
the  testimony  of  these  witnesses,  as  strong 
as  the  law  warranted,  but  ills  objection  to 
the  testimony  was  qpedflc  enough  to  direct 
the  court's  attention  to  its  prejudicial  char- 
acter, and  therefore  the  court  should  have 
sustained  his  objection  to  the  aq^ument  and 
should  have  granted  the  prayer,  at  least  to 
the  extent  asked  by  appellant  Appelant 
should  not  be  deprived  of  the  benefit  of  the 
rule  of  law  whldi  does  not  permit  irrdevant 
and  incompetent  evidence  for  any  purpose  be- 
cause he  was  willing  that  it  ml^t  be  oon^- 
ered  for  the  one  purpose  of  impeat^ment 
Because  appellant  conceded  more  than  he 
was  bound  under  the  law  to  concede  la  no 
reason  why  he  should  be  deprived  of  Oie  rule 
of  evidence  to  which  he  was  entitled.  A  gair 
eral  objection  Is  sufiiclent  to  raise  tiie  lasDe 
of  the  relevancy  and  competox^  of  testi- 
mony. Vaughan  v.  State,  S8  Ark.  853-^73, 
24  S.  W.  885. 

As  the  testimony  here  was  wholly  Irrele- 
vant and  Incompetent  the  court  shonld  not 
have  permitted  its  consideration  for  any  pa> 
pose  to  which  appellant  was  not  conaentiog. 
See  Olardy  t.  States  96  Ark.  62-«7,  131  8. 
W.  46. 

Appellant  objected  to  other  rulings  of  the 
court  on  prayers  for  Instructions,  which  we 
deem  it  unnecessary  to  review,  for  tbe  rea- 
son that  the  errors  complained  of  relate 
to  mere  verbiage,  and  no  spedLflc  objections 
were  made  to  these  prayers.  They  will 
doubtless  be  corrected  on  another  trial. 

We  find  no  prejudicial  error  in  the  ml- 
Ings  of  the  court  except  as  above  mentioDed. 
but  for  this  the  Judgment  must  be  reversed 
and  the  cause  remanded  for  a  new  trial. 


Digitized  by 


ArkJ 


BIjAKB  AJSKEW 


965 


BliAKB  et  sL  T.  ASKEW  et  aL   (No.  274.) 
(Supreme  Coart  of  Arkansas.  April  20.  1914.) 

1.  MOBTGAGBS     <t     414*)  —  FOBEOLOSDBE  — 

Amount  Duk— viAisitED  Suteuent— Stat- 

UTX8. 

Kirt^'s  Dig.  |  641Q,  providins  that,  before 
any  morCgagee  sbaU  proceed  to  foreclose  any 
mortgaKe  or  deed  of  troat  of  personal  proper- 
ty he  shall  deHver  to  tiie  mortcagor  a  Termed 
statement  of  his  acraunt.  et&,  luia  no  uidica- 
tion  to  a  mortgage  or  deed  of  trust  of  real 
property. 

[Ed.  Note.— B^or  other  cases,  see  Mortgages, 
Cent  Dig.  i|  1202^1200;  Dec.  Dig.  |  4X1*] 

Z  MOBTGAOXS  (I  41B*)        GolTBEDKUTIOn  — 
FORBOLOSUBK. 

Where  complainants  agreed  to  assume  and 
pay  a  debt  owing  by  defendants  to  B.  as  a 

r:  of  the  consideration  for  a  deed  of  trust,  and 
released  defendants  from  liablli^  on  such 
debt,  com^ainants  were  entitled  to  foreclose 
the  deed  tar  an  amount  including  B.'s  debt, 
though  by  private  agreement  between  com- 
plainants and  B.  it  was  understood  that  he 
should  not  be  paid  until  complainants'  other  in- 
debtedneas  had  been  satisfied. 

[EkL  NotSk— For  other  caaes,  see  Mortngea, 
Cent  Dig.  II  mO-12SM;  Dec  Dig.  {  416!*] 

8.  MOBTOAOES  (S  415*)  —  FOBSOLOSUBI  —  COR- 

BiDBBATioN— Notes. 

Where  complainants  assumed  certain  in- 
debtedness due  from  defendants  to  third  per- 
sons, including  a  debt  to  B.,  as  a  part  of  the 
consideration  for  a  deed  of  trust,  and  defend-  j 
ants  were  released  from  Uability  on  the  debt  1 
to  B.,  it  was  immaterial  that  B.  joined  defend- 
ants in  a  note  representinE  the  entire  indebt- 
edness, which  was  executed  for  convenience. 

{Sa.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1210-1224.  Dea  Dig.  |  416>] 


4.  USUBT  (I  180*)— FOBBCUWUBB— UBOBT. 

Where  complainants  assumed  certain  in- 
debtedness due  from  defendants  to  third  per- 
sons as  a  part  of  the  consideration  for  a  deed 
of  trudc,  the  fact  that  <me  of  the  debts  so  as- 
somed  was  nsarious  u  between  defendants  and 
the  original  creditor  waa  ImmateriaL 

[Bd.  Note^For  other  cases,  see  Usury, 
Cent  Dig.  ||  S86-S91 ;  Dec  Dig.  |  130.*] 

6.  MOTtTdAGEfl    <|  415*)— FOBBCLOBUBE— I>B^ 
VBNBES. 

Where  a  deed  of  trust  on  certain  land  was 
executed  in  part  to  secure  an  acxount  for  goods 
Bold  and  dehvered.  it  waa  no  defense  to  a  suit 
to  foreclose  that  complainants  sold  the  goods 
to  famished  on  credit  at  a  profit  greater  than 
10  per  rent  over  the  price  they  usually  charg- 
ed for  the  same  goods  to  cash  customers. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1210-1224;  Dec.  Dig.  {  4^] 

ft.  MOBTOAQIS  (I  B58*)  —  RlOHT  OF  AOTIOII 

AOATHST  DbBTOB. 

Where  complainants  assumed  and  agreed 
to  pay  defendant's  debt  to  B.  as  a  part  of  the 
conidderation  for  a  deed  of  trust  and  B.  re- 
leased defendants  from  all  liability  on  such 
debt,  he  was  bound  to  look  exclusively  to  com- 
plainants and  to  the  security  for  payment  and, 
on  foreclosure  of  the  deed,  was  not  entitled  to 
a  personal  judgment  against  defendants. 

[BML  Note. — For  other  cases,  see  Mortgages, 
OMt^I^^  1592, 1600-1603, 1606-1608;  Dec. 

T.  MoBtaAan  (|  S60*)— Fobxclobttbb— Pbb- 

BONAL  JTJDOIBNT. 

Where  complainants  assumed  and  agreed 
to  pay  a  dd>t  owing  by  defwdanta  to  B.  as  a 
part  of  tiie  eoniideraaon  of  a  deed  of  tnut, 


complainants  were  limited  to  the  security  to 
obtain  repayment  of  the  debt  to  B.,  and,  on 
foreclosure,  was  not  entitled  to  a  personal  judg- 
ment for  aneh  debt  against  defendants. 

[Bd.  Note.— For  other  cases,  see  MortgagM, 
Cent   Dig.  U   1002,  1O0O-1606,  l<BO&^jSoSl 

Dec  Dig.l  eee.*] 

Appeal  from  Nevada  Chancery  Court;  Jas. 
D.  Shaver,  Chanc^or. 

Snlt  by  J.  S.  Aakew  and  othwa  against  C. 
S.  Blake  and  others  to  foreclose  a  deed  of 
troBt.  Decree  tot  complainants,  and  defend- 
ants aweal.  Affirmed. 

This  ia  an  action  in  the  chancery  conrt  by 
appellees  against  appellants  to  foreclose  a 
deed  of  trust  on  certain  lands  situated  in 
Nevada  coun^,  Arfc.  The  facts  are  substan- 
tially as  follows:  C.  S.  and  T.  J.  Blake  were 
the  owners  of  certain  lands  In  Nevada  coun- 
ty, Ark.  In  1911  they  owed  J.  M.  Barr  $266, 
which  was  secured  by  a  mortgage  on  a  part 
of  said  lands.  Tbey  owed  Mrs.  F.  8.  Bmm- 
mett  ^05.78,  which  was  also  secured  by  a 
mortgage  on  a  part  of  their  lands.  They  ow- 
ed T.  G.  BoBwell  the  sum  of  $1,306.02,  which 
was  secured  by  some  kind  of  a  land  contract, 
the  exact  nature  ot  which  does  not  appear 
from  the  record,  for  there  1b  some  conflict 
in  the  evidence  as  to  the  exact  nature  of  it 
All  these  amoimta  were  due,  and  bore  Inters 
est  at  the  rate  of  10  per  cent.  Mr.  Barr  was 
pressing  the  Blabes  for  payment  of  his  debt. 
J.  H.  Askew  and  F.  S.  Brumraett  were  mer- 
chants In  Nevada  county  under  the  firm  name 
of  Askew  &  Bmmmett  About  the  1st  of 
March,  1011,  the  Blakes  went  to  them  and 
gave  them  a  list  of  the  Indebtedness  they  ow- 
ed, as  above  stated,  and  told  them  that  Barr 
was  IntiBtlng  iQion  the  payment  of  his  debt 
It  was  agreed  between  the  parties  that 
Askew  A  Bmmmett  should  assume  these 
debts  and  advance  to  the  Blakee  certain 
supplies  to  enable  them  to  make  a  crop, 
and  that  the  Blakee  would  execute  them  a 
mortgage  on  their  land  to  secure  the  whole  of 
said  Indebtedness.  Askew  &  Bmmmett  de- 
manded an  abstract  of  title  to  the  lends,  and 
it  was  agreed  between  the  parties  that  the 
Blakes  should  pay  for  it  It  was  estimated 
at  the  time  that  the  abstract  would  cost  ?40, 
but  It  was  afterwards  ascertained  that  it 
cost  941*  The  amounts  owed  by  the  Blakes 
to  Boswell,  Barr,  and  Mrs.  Bmmmett,  and 
the  abstract  and  the  supplies  to  be  thereafter 
furnished  by  Askew  &  Brummett,  were  esti- 
mated by  the  parties  at  $2,689.6L  It  was 
agreed  between  them  that  the  Blakes  should 
execute  to  Askew  &  Brummett  a  note  for 
92,000,  but  it  was  understood  that  the  exact 
amount  of  the  supplies  to  be  thereafter  fur^ 
nlsbed  should  be  evldenoed  by  a  book  ac- 
count On  tbe  7th  of  hfaidi,  1911,  the  Blakes 
executed  a  deed  ot  trust  to  their  lands  to  P. 
H.  Alsobrook,  tniste^  to  aecnre  AAew  * 
Brummett  for  said  Indi^tedneas.  Tbe  deed 
of  trust  recites  that  the  Blakee  aia  Indebted 
to  Askew  &  Brummett  "in  tiu  sum  of  |2r 
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600.00,  as  evidenced  by  their  note  of  this 
date,  due  and  payable  on  the  lat  day  of  Oc- 
tober, 1911,  with  ten  per  cent  Interest  from 
due  until  paid,  and,  being  desiroas  of  secur- 
ing tbe  payment  of  said  sum  of  money,  and 
all  other  indebtedness  that  may  be  due  at  or 
before  foreclosure  proceedings  hereunder," 
unto  Askew  &  Bmnunett  that  they  granted, 
bargained,  and  sold  and  conveyed  the  land, 
etc.  During  the  year  1911  T.  J.  Blake  pur- 
chased of  Askew  &  Brummett  goods  to  the 
amount  of  I1C9.40,  and  paid  to  Askew  & 
Brammett  that  year  $159.50.  During  the 
same  year  0.  S.  Blake  traded  with  them  to 
the  amount  of  9508,  and  paid  them  nine  bales 
of  cotton  amounting  to  $397.71.  Tbe  Blakes 
also  owed  them  for  a  small  amount  of  goods 
at  the  time  the  deed  of  trust  was  execut- 
ed. Askew  &  Brummett  paid  to  Barr  the 
amount  that  tbe  Blakes  owed  him.  They  al- 
so assumed  to  pay  to  Mrs.  Brummett  the 
amount  that  the  Blakea  owed  her,  and  she 
agreed  to  release  the  Blakes  from  all  liabil- 
ity on  their  indebtedness.  Tbey  also  assum- 
ed the  Indebtedness  due  by  the  Blakes  to 
Boswell,  and  the  latter  released  them  from 
all  liability  on  said  indebtedness.  It  was 
agreed,  however,  between  Boswell  and  As- 
kew ft  Brummett  thajt  the  latter  should  first 
be  paid  tbe  other  amounts  that  were  due 
them  by  the  Blakes,  and  that  Boswell  should 
not  be  paid  by  them  until  after  the  remaining 
Indebtedness  due  by  the  Blakes  to  Askew  A 
Brummett  bad  been  paid.  In  short,  it  was 
agreed  between  Askew  &  Brummett  and  Bos- 
well that,  In  the  event  the  deed  of  trust  had 
to  be  foreclosed  to  obtain  the  payment  of  the 
indebtedness,  the  debt  of  Boswell  should  not 
be  paid  out  of  tbe  proceeds  of  the  foreclosure 
until  after  the  remaining  indebtedness  to  As- 
kew &  Brummett  had  been  paid,  and  that 
they  should  only  receive  what  was  left  after 
paying  the  other  Indebtedness. 

The  above  Is  a  brief  summary  of  the  evi- 
dence given  by  appellees.  They  also  stated 
they  were  engaged  In  the  mercantile  busl- 
.ness  and  sold  goods  on  a  credit;  that  the 
goods  furnished  appellants  were  sold  to  them 
at  the  usual  prices  they  sold  to  other  cus- 
tomers on  a  credit. 

Appellants  testlfled  In  their  own  behalf, 
and  admitted  that  they  owed  to  Mrs.  Brum- 
mett, to  Barr,  and  to  Boswell  the  amounts 
ber^befOre  set  out,  and  that  said  indebted- 
ness was  secured  by  mortgages  on  thetr  lands. 
They  admitted  they  borrowed  the  money  nam- 
ed above  from  Mrs.  Brummett,  and  that  they 
received  chet^a  from  her  for  all  of  but 
state  that  they  gave  $25  of  this  amount  to  F. 
H.  Brummett,  who  was  her  husband,  for  his 
services  in  procuring  the  loan  for  them. 
They  say  that  Askew  &  Brammett  charged 
them  for  tiie  goods  they  bought  from  them 
an  amount  more  than  10  per  cent  over  what 
they  received  for  sales  of  goods  for  cash. 

Other  evidence  will  be  stated  or  referred 
to  In  the  opinion.  The  chancellor  found  In 


favor  of  appellees,  and  ottered  a  decree  ct 
foreclosure  In  their  favor.  The  ceae  Is  here 
on  app^l. 

D.  L.  King,  of  Lewisville,  for  appellants. 
McBae  ft  Tompkins,  of  Presoott,  for  appel- 
lee& 

HART,  J.  (after  stating  the  facts  ae  aborel 
[1]  It  Is  Insisted  by  conns^  for  appeUanti 
that  the  decree  should  be  reversed,  becans* 
appellees  did  not  make  and  deliver  to  ajK 
pellants  a  verified  statement  of  their  accoon* 
before  the  foreclosure  proceedings  were  In- 
stltnted.  SecttOB  64Uf  of  Klrby's  Digest  pro 
Tides  that  before  any  mortgagee  shall  pro> 
ceed  to  foreclose  any  mortgage  or  deed  m. 
trust  of  personal  property,  such  mortgagee 
shaU  make  and  deliver  to  the  mortgagor  a 
verified  statement  of  his  account  showing 
eadi  Item,  debtt,  and  mdlt  and  flie  balance 
due.  This  section,  isy  Its  terms,  applies  onlf 
to  mortgages  of  personal  property ;  and,  ths 
mortgage  or  deed  of  tmat  in  question  bdng 
on  real  estate,  the  sectifm  has  no  an^icatloD. 

[2]  Counad  for  appellants  also  Insist  that 
appellees  had  no  right  to  foreclose  tbe  mort- 
gage for  the  nonpayment  of  the  debt  of  Bos- 
welL  They  contend  that  because  aw>ellees 
have  not  yet  paid  Boswdl,  they  had  no  rl^ 
to  foreclose  the  mortage  to  obtain  satisAic- 
tlon  of  the  debt  They  also  object  that  Bos- 
well signed  the  |3,000  note  whicb  tJi^  gave 
to  Aikew  ft  Brammett  The  evldoice  of  ai>- 
pellee  shows  that  Boswell  released  the  Blakes 
from  all  liability  on  his  debt  at  the  time  the 
mortgage,  or  deed  of  trust  in  question  was 
executed,  and  the  Blakes  admit  this  fact  It 
is  true  there  was  an  agreement  between 
Askew  &  Brammett  and  Boswell  tiiat  tiw 
lattOT  should  not  be  paid  oat  of  any  of  the 
proceeds  of  the  mortgage  foredosnre  until  tbe 
other  indebtedness  had  be^  first  paid ;  but 
the  Blakes  were  not  parties  to  this  agree- 
ment uiA  bad  DO  Interest  or  ccmcem  in  it 
They  had  been  released  from  all  liability  to 
Boswell,  and  it  could  make  no  difference 
whatever  to  them  that  BosweQ  was  ntit  paid 
at  tbe  time.  Whatever  agreonent  was  made 
between  him  and  Aakew  ft  Brammett  as  to 
the  time  he  should  be  paid  by  them  did  not 
in  any  way  concern  the  Blakes ;  neither  were 
they  Injured  by  the  fiut  that  Boswell  also 
signed  the  $2,600  note. 

[3]  In  the  first  plac^  It  may  be  said  that 
the  $2,000  note  was  executed  for  eonrailenoe' 
sake,  and  that  it  was  understood  tbat  the 
real  ind^tednesa  owed  by  the  Blakes  to  As- 
kew ft  Brummett  was  the  amount  wbldi  the 
former  owed  to  Barr,  Boswell.  and  Hra 
Brummett  and  the  goods  thereafter  to  be 
furnished  them  by  Askew  ft  Brummett  Ap- 
pellants were  not  in  any  way  injured  by 
Boswell  signing  the  $2,600  note,  and  the  de- 
cree should  not  be  reversed  on  that  ground. 
It  Is  true  It  does  not  appear  exactly  why 
Boswell  signed  the  note,  but  the  presumption 
is  that  be  signed  it  In  order  to  show  that 
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A8k«v  ft  Bnumiiett  flhoold  not  pay  Mm  notU 
they  had  first  obtained  satlafoctlon  for  the 
remaining  amotint  due  ttvan  by  appellants. 

[4]  It  ia  also  contended  by  connsel  for  ap- 
peilants  tbat  t3ie  judgment  alundd  bererersed 
because  tiie  debt  to  Mrs.  Bnunmett  was 
mnrtoas.  Aiv^ants  admit  that  Mrs.  Bnim- 
mett  advanced  to  them  the  money  whldi 
AatBw  ft  Bmmmett  assnined  to  pay  her. 
They  also  admit  that  Mrs.  Bmmmett  released 
them  from  aU  liabill^  whoi  Askew  ft  Bmm- 
mett assnmed  to  pay  their  Indebtedness  to 
her.  Therefore  appellees  were  not  alEected 
by  nsory  In  tibe  contract  between  Mrs.  Bmm- 
mett and  the  appellants.  Conceding  that  the 
debt  was  tainted  with  nsnry,  appellants  elect- 
ed to  pay  It,  and  procnred  Its  payment  by  ap- 
pellees, or,  what  amounts  to  the  same  thii^, 
made  a  contract  with  them  whereby  they 
assumed  to  pay  Mrs.  Bmmmett  for  them, 
and  by  this  agreement  procured  Mrs.  Bmm- 
mett to  release  them  from  any  ohllgaliou  on 
account  of  the  indebtedness.  See  Lowe  t. 
Walker,  77  Ark.  103,  91  S.  W.  22. 

[-5]  Appellants  also  testify  that  they  paid 
Askew  &  Bmmmett  for  goods  which  they 
purchased  from  them  a  greater  amount  than 
10  per  cent  added  to  the  cash  price  of  the 
goods.  Askew  A  Bmmmett  were  retail  deal- 
ers in  merchandise,  and  sold  goods  mainly  on 
a  credit  It  was  the  intention  of  the  parties 
at  the  time  the  mortgage  was  executed  that 
Askew  ft  Bmmmett  should  furnish  them  with 
suppllea,  and  that  the  goods  should  be  sold 
on  a  credit  Askew  &  Bmmmett  had  a  right 
to  sell  goods  on  a  credit  for  a  higher  price 
than  they  would  have  sold  them  for  cash.  It 
is  tme  that  th^  sold  them  to  ai^lents  at  a 
profit  greater  than  10  per  cent  orer  the  price 
they  were  usually  sold  for  for  cash,  but  there 
Is  nothing  to  show  that  this  was  done  to  evade 
the  usury  law.  On  the  contrary,  the  evidence 
shows  tbat  it  was  done  In  good  faith,  for 
the  purpose  of  making  a  profit  on  the  goods 
sold.  Appellee  testified  that  they  sold  the 
goods  to  appellants  at  the  nsoal  price  they 
sold  goods  to  their  customers  generally  on 
a  credit  and  this  statement  is  not  denied 
by  appellants.  Therefore  there  was  no  usury 
In  this  transaction.  Brlgga  T.  8te^  91 
Ark.  4S8.  121  S.  W.  7S4. 

It  appears  from  the  record  tbat  the  decree 
of  foreclosure  was  made  for  the  amount  of 
money  tiiat  appellants  actually  owed  to  ap- 
pellees Askew  ft  Bmmmett,  and  for  the 
amounts  which  Ow  latter  had  assumed  to  pay 
for  them.  The  court  rendered  a  decree  of 
foreclosnre  for  the  amount  of  money  which 
Aakew  ft  Bmmmett  had  assumed  to  pay  for 
appellants  to  Barr,  to  Mrs.  Bmmmett,  and  to 
BoBwelL  All  these  amounts,  under  the  orig- 
inal contract,  were  due  at  the  time  the 
mortgage  was  executed,  and  bore  Interest  at 
the  rate  ot  10  per  cent  No  Interest  was 
charged  an  the  eooda  sold  by  A^ew  ft 
Brummett  to  appellants  until  after  the  ac- 


counts became  doe  in  the  fall.  We  are 
the  opinlim  that  the  decree  of  foredosnre  was 
for  the  amounts  actually  due  by  appeUanti 
to  amielleeB  Askew  ft  Brummett  for  goods 
sold  by  them  to  appellants  and  for  the  debts 
assumed  by  Qiem  for  appdlants. 

[I]  Appellees  have  taken  a  cross-appeal  in 
the  case.  After  the  original  complaint  was 
filed,  an  amendment  was  made  to  it  by  whldi 
Boswell  and  Mrs.  Brummett  became  parties 
plalutifC.  It  la  inaiated  by  counsti  fbr  ai>- 
pellees  that  Boswell  should  have  a  personal 
judgment  against  a]n>^lants  for  the  amount 
of  his  debt  ^e  do  not  agree  with  them  in 
this  contention.  The  undisputed  evldoioe 
shows  that  at  the  time  of  the  execution  of 
the  deed  of  tmst  Boswell  released  appellantB 
from  all  liability  on  his  debt  and  looked 
alone  to  Askew  ft  Bmmmett  and  to  the  secur- 
ty  they  had  taken  for  the  paymoit  of  bla 
debt 

[7]  Again  It  la  contended  by  counsel  for 
appellees  that  Askew  ft  Brummett  should 
have  a  personal  Judgment  against  appellants 
for  the  amount  of  the  Boswell  debt  We  do 
not  think  they  are  right  In  this  contention. 
We  have  not  set  out  in  fall  all  the  testimony 
relating  to  the  agreement  between  Askew  ft 
Brummett  and  Boswell  as  to  the  payment  of 
his  debt  but  after  a  careful  consideration 
of  the  record  we  think  that  it  was  agreed 
between  these  parties  that  they  should 
look  alone  to  the  security  for  the  satlsfac- 
tlou  of  tbts  debt  and  that  Boswell  should 
be  paid  by  Askew  ft  Bmmmett  only  such 
amount  as  they  should  realize  under  a 
sale  of  foreclosure  after  their  oth»  in- 
debtedness had  been  satisfied.  In  other 
words,  It  was  agreed  between  tbem  that,  in 
the  event  it  vras  necessary  to  foreclose  the 
mortgage,  Askew  ft  Bmmmett  should  be  first 
paid  out  of  the  proceeds  of  the  other  indebt- 
edness secured  by  the  mortgage,  and  that  the 
remainder  should  be  applied  to  the  satisfac- 
tion of  the  Boswell  debt  This  agreement 
contemplated  that  Askew  ft  Bmmmett  should 
only  pay  them  what  th^  realized  out  of  ttxe 
proceeds  of  the  sale  of  the  mortgaged  prop- 
erty after  the  other  Indebtedness  was  paid  or 
satisfied. 

Therefore  we  think  the  chancellor  was  cor* 
rect  In  refusing  to  give  Askew  ft  Bmmmett 
a  personal  Judgment  against  appellant  for 
the  Boswell  debt 

We  think  the  decree  on  the  whole  case  was 
correct,  and  it  will  be  affirmed. 


STRONQt  SuperintMdent  of  Workhouse,  v. 

STATE  ex  reL  BARRETT. 
(Supreme  Court  of  Tennessee.    May  9,  1914.) 

ConsrmmowAi,  Law  (5  272*)— Costs  (8 
322*)-JuRT  (S  81*)— Escape  or  Pbisoneb 

— WOBKINO  OUT  OOSK  OT  BEOAPTUSB— DOB 

Pbocess  of  Law. 

Workhouse  Act  (Shannon's  Code  |  7423), 
providing  that  a  prisoner,  who  escapes,  when 
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recaptared  shall  be  made  to  work  oat  the  costs 
of  the  same,  in  addition  to  tbe  other  costs  in 
tlie  case,  and  making  no  provision  for  hearing 
Uki  without  fixing  what  is  a  reasonable  amount 
for  recapture,  is  unconstitutional  as  denying 
tbe  right  to  trial  by  jury  and  due  process  of 
law  guaranteed  by  Coast,  art  1,  1  8. 

[Ed.  Note.— For  other  cases,  see  Oonstltntion- 
al  Law,  Cent.  Dig.  |  761:  Dea  Dig.  t  272;* 
Costs,  Cent.  Dig.  »  1202-1206;  Dea  Dig.  I 
322  *  Jury,  Cent.  Dig.  »  20^210;  Dec.  W 
i  31.*] 

Appeal  ttom  dicnSt  Oomt,  Shelby  County ; 
EL  W.  LangbUn,  Judge. 

Application  for  writ  of  babeas  corpus  by 
the  State,  lumn  the  relation  of  Preealy' Bar- 
rett, against  IL  Xi.  Strong,  snperlntoidait  of 
a  workhonsa  From  a  judgment  granting 
the  writ,  respondent  appeals.  Affirmed. 

R.  Lee  Bartels  and  Greer  ft  Oreer,  all  of 
Memphis,  for  appellant.  Clarence  Friedman, 
of  MemiAls,  for  amiellee. 

WILLIAMS,  J.  The  relator,  Barrett,  was 
convicted  in  the  criminal  court  of  Shelby 
coTinty  and  sentenced  to  serve  a  term  of  11 
months  and  29  days  In  the  county  workhouse, 
and  to  pay  tbe  costs  of  the  prosecution.  Aft- 
er serving  a  portion  of  the  sentence  period  he 
escaped;  but  he  was  recaptured  and  again 
placed  In  the  workhouse.  After  then  com- 
pleting the  original  term  of  service,  he  ten- 
dered to  the  proper  official  the  amount  of 
the  costs  of  his  prosecution,  1114,  which  was 
refused  on  the  ground  that  the  county  had 
expended  the  further  sum  of  |125  in  recap* 
turing  him,  which  sum  was  demanded,  mak- 
ing the  aggregate  of  $239  required  to  be  paid 
as  the  condition  of  his  release. 

A  writ  of  habeas  corpus  was  sued  out  to 
enforce  release  upon  the  payment  of  the  |114 
and  without  payment  of  the  $126.  Tbe  cir- 
cuit judge  granted  the  relief  sought  by  Bar- 
rett; and  the  relator,  who  is  sniterlntendent 
of  the  workhouse,  has  appealed. 

The  record  shows  no  denial  that  there  was 
an  escape  from  custody,  and  there  is  neither 
denial  nor  admission  that  the  expense  of 
recapture  was  properly  the  sum  stated. 

The  general  workhouse  act  (Acts  1891,  c. 
123,  i  18;  Code,  Shannon.  |  7423)  provides: 
"Should  any  prisoner  escape,  he  or  she  shall 
forfeit  all  deductions  (of  good  time)  that  have 
been  allowed,  and,  when  recaptured,  shall 
be  made  to  work  out  the  costs  of  the  same, 
in  addition  to  the  other  costs  in  the  case." 

It  is  the  contention  of  tbe  jailor  that  Bar- 
rett was  properly  held  to  work  out  the  cost 
of  his  recapture  under  the  statute,  while 
Barrett  Insists  that  this  provision  Is  uncon- 
stitutional in  that  It  works  a  denial  of  trial 
by  a  Jury  of  hla  peers  and  of  due  process  of 
law. 

The  statute  under  review  makes  no  provl- 
idon  for  an  opportunity  to  the  prisoner  to 
be  heard,  for  representation  by  counsel,  or 
tm  tbe  production  of  evidence  as  to  the  fiict 
or  intent  of  the  escape.  Tbe  amount  to  be  ex- 


pended In  raoaptaie  Is  not  flrod  by  tbm  eta.tr 
ute,  and  the  reasonableness  of  the  same  Is 
not  provided  to  be  ascertained  after  an  in- 
quiry in  wblcb  tbe  prisoner  may  be  heard. 
In  whi6h  beazliv  tbe  rules  oi  procednze  shall 
be  the  same  as  are  applied  In  similar  causes, 
as  must  be  the  case.  In  re  Mallon,  16  Idaho, 
737, 102  Pac.  874,  22  L.  K.  A.  (N.  8.)  1123. 

It  Is  conceded  by  relator  that  escape  and 
prison  breach  are  offraaes  at  common  law. 
The  statute  in  question  does  not  erem  mider' 
take  to  declare  sudi  an  escape  a  statntoty 
crime  and  fix  the  payment  of  cost  of  recap- 
ture as  punlahmait  for  Its  Infraction.  We 
have,  then,  to  deal  with  an  effort  to  enfiooe 
punishment  for  such  an  ofltense  wlthoat  a 
trial  by  a  Jury  and  without  procedure  fbMt 
satlsfleB  the  requirement  of  the  constltutlooal 
right  ct  dne  process  of  law,  uqdOT  Gonstitn- 
tlon  of  Tennessee,  art  1,  f  8;  wbltib  prorides 
in  substanoB  that  no  man  shall  be  taken  or 
Imprisoned  or  deprived  of  his  liberty  but  by 
the  Judgment  of  his  peers  or  the  law  of  tbe 
land.  State  v.  Staten,  46  Tenn.  (6  Cold.)  25a 

A  Undred  question  arose  in  this  state  and 
was  decided  In  Kn4HE  r.  State^  68  Tenn.  (8 
Baxt)  202.  Acts  1876,  c.  SB,  |  4,  provided 
that  after  working  out  the  term  in  the  work- 
house fixed  by  the  jury,  and  the  costs  in 
the  case,  the  convict  should  be  further  held 
to  work  out  "all  costs  wblcb  may  accrue  aft- 
er conviction  for  clothing  and  other  neces- 
saries." Tbe  court,  in  an  oidnion  by  Judge 
McFarland,  held  ttiat  this  quoted  providon 
was  void  under  the  above  section  of  tbe  Con- 
stitution. See,  also,  People  v.  Creamer,  30 
App.  Dlv.  624,  63  N.  Y.  Snpp.  Ull;  State 
V.  Sanders,  153  N.  a  627,  68  S.  E.  272 ;  State 
V.  Everltt,  164  N.  a  8»9,  79  8.  E.  274,  47  L 
R.  A.  (N.  S.)  848. 

The  appellant  relies  upon  a  line  of  cases 
wherein,  under  prison  rules,  a  board  or  some 
official  has  authority  to  determine  how  much 
good  time  should  be  allowed  prisontts,  and, 
after  such  time  has  been  allowed  to  take  it 
from  them  for  cause  not  Judicially  passed  oo. 
It  is  held  that  such  withdrawal  la  not  a  de- 
nial of  due  process  of  law.  These  rulings, 
perhaps,  might  have  relation  to  that  iwrtloo 
of  the  statute  whldi  makes  the  escape  of  a 
prisoner  "forfeit  all  deductions  of  good  time 
that  have  been  allowed,"  since  the  allowance 
of  good  time  was  but  the  grant  of  a  favor 
to  a  convicted  criminal  in  confinement,  and 
that  grant  may  have  attached  to  It  such  con- 
ditions, precedent  or  subsequokt,  as  the  Leg- 
islature may  see  fit.  The  withdrawal  of 
the  favor  so  extended  on  violation  of  such  a 
condition  Is  held  not  to  be  a  denial  of  due 
process  of  law.  Ughbanks  v.  Armstrong,  208 
n.  S.  481,  28  Sup.  Ct  372,  62      ffid.  582. 

The  distinction  between  such  a  case  and 
the  one  at  bar  is  obvious. 

There  was  no  error  In  the  Judgment  of  the 
court  t>elow  holding  tbe  partlcnlar  provision 
herein  questioned  unconstitutional.  Affirmed. 
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GBAVBS  r.  CITT  OF  GHOBGETOWN. 
(Court  of  Appeals  of  Kentockr.  May  22, 1914.) 

HUNICIPAI.  COBFOBATIONS  (|  978*)— TAXATION 

— CouLEcnoN  OF  Taxes. 

Under  Ky.  St.  §  3542,  anthorizing  the  conn- 
dl  in  dticB  of  the  fourth  cU«s  to  assees  an- 
liated  properly,  section  S544,  providiDf  for  the 
collection  of  dty  taxes  by  the  collector  or 
treasurer,  and  section  3546,  autborlziog  suits 
to  collect  tax  bills  nncollected  on  the  first  Mon- 
day of  Norember,  a  city  could  not  sue  for  tax- 
es assessed  in  September,  before  the  first  Mon- 
day in  November  following. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporadons,  Gent  Dig.  H  2104-2119;  Dec 
Dig.  8  978.«3 

Appeal  from  GircDlt  Court,  Scott  County. 

Action  by  the  City  of  Qear&stom  against 
John  B.  GrareB.  From  a  judgment  Cor  plain- 
tiff, defendant  appeala,  Retersed  and  re- 
manded. 

J.  C  B.  Sebree^  of  StamiAng  Gronnd,  and 
Jas.  F.  Askew,  of  Georgetown,  for  appelant 
B.  H.  Lee,  of  Georgetown,  for  appellee. 

HOBSON,  C.  J.  Tba  <Ats  conndl  of 
Georgetown,  on  the  19th  day  of  September, 
1913,  dnly  assessed  John  B.  Graves  with  the 
som  of  ¥76,000  for  property  omitted  from  as- 
sessment He  &Ued  to  pay  the  taxes  there- 
on amounting  to  91,287,  and  this  suit  was 
filed  against  him  by  the  dty  on  September 
26, 1915,  to  recover  the  amount,  with  interest 
and  cost  He  demurred  to  the  petition ;  his 
demurrer  was  overruled.  He  then  filed  an 
answer,  and,  the  case  being  tried,  there  was 
a  judgment  in  favor  of  the  city.   He  appeals. 

The  only  question  we  deem  it  necessary  to 
consider  on  the  appeal  Is  whether  the  suit 
was  instltnted  prematurely,  for,  If  the  suit 
was  brought  before  the  cause  of  action  arcwe, 
the  demurrer  to  the  petition  should  have  been 
sustained.  Georgetown  Is  a  cily  of  the 
fourth  class.  By  aection  3542,  Ey.  St.  which 
Is  a  part  of  the  act  governing  dtlee  of  the 
fourth  class,  If  for  any  reason  any  property 
subject  to  taxation  has  not  been  listed,  the 
council  may  assess  same.  By  section  8544, 
Ky.  St,  provision  Is  made  for  the  collection 
of  the  dty  taxes  by  the  a>Ilector  or  the 
treasurer,  and  penalties  are  provided  against 
those  falling  to  pay.  By  section  3546,  Ky. 
8t,  all  tax  bills  uncollected  In  whole  or  in 
part  on  the  first  Monday  of  November  of 
each  year  may  be  enforced  as  such  by  all 
^medles  given  for  the  recovery  of  debts  in 
Uy  court  of  the  commonwealUi.  This  suit 
was,  however,  brought  on  September  26, 
1913,  upon  an  assessment  made  by  the  coun- 
cil on  September  19th.  We  do  not  find  in  the 
set  any  authority  for  the  bringing  of  an  ac- 
tion to  enforce  a  tax  bill  before  November  1st 
of  the  year  In  which  it  was  made.  If  a  tax- 
payer fails  to  pay  his  taxes  by  November  Ist, 
certain  penalties  attach  under  section  8544, 
Ky.  St,  and  it  la  then  to  be  marked  deUn- 
qneut  But,  when  this  action  was  brought, 


only  seven  days  had  elapsed  afi»r  tbe  assess- 
ment was  mad&  The  suit  was  therefore  pre- 
mature, and  tlu  demurrer  to  the  petition 
should  have  been  sustained.  The  <\\'f"^*fmf\\ 
of  thla  action  will  not  bar  a  suit  against  the 
taxpay^  to  recover  the  taxes^  wlOi  Interest 
and  penalty. 

Judgment  reversed,  and  cause  remand- 
ed for  further  ptoceedinga  consistent  here- 
with. 


DAVIE'S  EM  T.  CITT  OF  LOtTISVILLB 
(two  cases). 

(Court  of  Appeals  of  Kentucky.  May  27, 1914.) 

1.  JODOlfKNT  (8  101*)— DKTATnjr  JUDOIOHT- 
BlAADdlTOS  TO  SuaiAIH. 

A  default  ;iudgnient  cannot  be  sustained  if 
plaintin'B  petition  does  not  state  a  good  cause 
of  action,  or  lacks  those  averments  necessary 
to  show  his  right  to  recover. 

[Ed.  Note.— For  other  cases,  se«  Judgment 
Cent  Dig.  H  168-170;  Dec  Dig.  8  101.*] 

2.  LDOTATion  or  Aotxoets  (f  180*)— Puad- 

INO  AS  DBrENSX— NXOXSSITT  OF  FLBADINO. 

Limitations  is  a  personal  defense  of  i^lch 
the  party  may  or  maj  not  desire  to  avail  him- 
self, and  cannot  be  raised  1^  demurrer*  but 
must  be  pleaded. 

[Ed.  Note.— For  Other  eases,  see  Limitation 
of^Actions,^Cent  Dig.  SI  670-676,  681;  Dee. 

8.  Judgment  (|  102*)— DirAni.T^PLEADiNOB 
TO  SnsTAiiT  —  Bbiroinq  SIT  Nbw  Pabths  — 
Amkndusnt. 

Where,  pending  an  action  by  a  dty  against 
the  grantee  of  a  life  tenant  to  enforce  its  lien 
for  taxes,  the  life  tenant  died,  and  tiie  city, 
about  seven  years  after  the  filing  of  the  orig- 
inal petition,  filed  an  amended  petition  alleging 
the  death,  uiat  the  original  defendant  had  no 
interest  in  the  property,  but  that  it  was  owned 
by  D.,  the  remBinderman,  and  that  plaintiff 
made  D.  a  party  to  the  action,  and  asked  that 
process  be  issued  to  her,  and  praying  reUef 
as  in  the  original  petition,  but  not  reiterating 
the  allegatioDB  of  the  original  petition,  nor  stat- 
ing any  facts  showing  that  the  property  was 
sdU  liable  for  the  taxes,  or  that  they  had  not 
been  paid  and  the  hen  mscharged,  the  amended 
petition  would  not  support  a  default  judgment 
afirainBt  the  remainderman,  since,  when  a  new 
defendant  Is  brought  in  by  amended  petition, 
the  amendment  should  show  a  cause  of  action 
against  him. 

[Ed.  Note. — For  other  cssm,  see  Judgment 
Cent  Dig.  |i  171-173:  Dec  Dig.  |  102.*] 

Api;>eals  from  Circuit  Court,  Jefferson 
County,  Chancery  Branch,  First  Division. 

Action  by  the  City  of  Louisville  against 
Addle  K.  Davie.  From  a  default  judgment 
for  plaintiff,  and  a  judgment  reviving  the 
default  Judgment  against  Addle  K.  Davie's 
executor,  the  executor  appeals.  Reversed 
and  remanded,  with  directions. 

Davis  W.  Edwards,  of  Louisville,  for  ap- 
pellant Harris  Fleming,  Pendleton  Beckley, 
and  Geo.  Gary  Tabb,  all  of  Louisville  for 
appellefc 

CLAT,  C  These  two  appeals  grow  out  of 
tb»  same  facts,  and  will  be  considwed  In 
one  cqplnlon. 


*99t  othn  cases  see  muds  topic  and  seoUon  NUMBER  In  Dec  Dig.  *  Am.  Dig.  Ker-Ne.  Sertea  *  Rep'r  Indezr 
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James  8.  SalfcB  had  an  estate  for  life  In 
a  certain  tract  ot  land  located  on  Market 
street  In  die  dtr  of  IionisvIIle.  Be  conveyed 
this  Interest  to  the  Fidelity  Ttnat  &  Safety 
Vault  Company,  trustee  of  Mrs.  C.  W.  Kal- 
fus.  The  reniaUider  Interest  In  the  land  was 
o\raed  by  Mrs.  Adeline  K.  Davie.  The  taxes 
on  the  property  were  assessed  against  the 
Fidelity  Trast  ft  Safety  Vault  Company, 
trustee  of  Mrs.  O.  W.  Ealfna. 

On  March  29,  1004.  the  dty  of  Loutorllle 
instituted  suit  to  enforce  Its  lien  for  taxes 
for  tbe  years  1901^  1902,  and  1903,  on  the 
property  In  qnestlon.  To  tbla  petition  the 
Flddlty  Trust  ft  SafalT  Vault  Company,  as 
trustee  for  Mrs.  0.  W.  Kalfns,  and  Mrs.  O. 
W.  EalfuB  were  made  parties  defendant,  and 
process  duly  served  on  them.  On  November 
10,  1904,  an  amended  petition  was  filed  set- 
ting out  the  fact  that  the  Fidelity  Trost  ft 
Safety  Vault  Company  bad  changed  Its  name 
to  Fidelity  Trust  Company,  and  making  that 
company,  both  In  Its  individual  capacity  and 
as  trustee  for  Mrs.  Kalfus,  and  also  James 
S.  Kalfus  and  F.  W.  Samaela,  parties  de- 
fendant On  August  2, 1909,  plaintiff  filed  an 
amended  and  supidemental  petition,  wherdn 
it  sought  to  recover  taxes  for  the  years  1904 
and  1906.  AH  the  parties  ttefendaM  to  this 
proceeding  wm  duly  served  with  process, 
except  James  S.  Kalfu^  who  bad  recently 
iied. 

No  farther  action  was  taken  In  tbe  case 
until  March  20,  1011,  when  the  dty  filed  the 
following  amended  petition:  "The  plaintiff, 
dty  of  Louisville,  amends  its  petition  here- 
in, and  for  amendment  states  that  the  de- 
fendant James  S.  Kalfus  is  now  dead,  and 
that  since  bis  death,  tbe  Fidelity  Trust  Com- 
pany, Mrs.  C.  W.  Kalfus  F.  W.  Samuels,  and 
W.  C.  Priest  Company  have  no  Interest  In 
the  property  described  in  the  petition,  but 
that  the  said  property  Is  now  owned  by  Ade- 
line K.  Davie,  and  the  plaintiff  now  drops 
tbe  names  of  Fidelity  Trust  Company,  Mrs. 
C.  W.  Kalfus,  F.  W.  Samuels,  and  W.  O. 
Priest  Company,  and  makes  the  said  Adeline 
K.  Davie  a  part?  to  this  action,  and  asks 
that  process  be  Issued  warning  her  to  ap- 
pear and  defend.  Wherefore  plaintiff  prays 
as  in  Its  orl^al  petition,  and  for  all  proper 
reUef." 

Summons  on  the  amended  petition  was  ex- 
ecuted on  Adeline  K.  Davie  on  April  3,  1011. 
On  May  20,  1011,  Judgment  by  d^nlt  was 
entered  for  tbe  taxes  alleged  to  be  due  for 
tbe  years  1901,  1002,  1003,  1904,  and  1905, 
and  the  dty  was  adjudged  a  Uen  on  the 
property  to  secure  the  same  The  Judgment 
further  appointed  W.  S.  Sanford  receiver, 
with  power  to  rent  tbe  property  and  apply 
tbe  income  to  the  payment  of  the  dd)t  and 
costs.  In  case  he  reported  that  it  was  Im- 
practicable to  rent  the  property,  a  sale  there- 
of was  directed.  On  May  10, 1013,  the  Judg- 
ment of  May  20,  1011,  was  revived  against 
the  LonisrlUe  Trust  Company  as  executor 
and  trustee  of  Adeline  K.  Davie.  From  the 


default  Judgment  of  Bfay  20,  1011,  and  from 
the  Judgment  of  revivor  of  Mi^  10, 1013,  the 
Louisville  Trust  Company,  as  executor  and 
trustee  of  Adelhie  K.  Davie,  appeals. 

[1,  li  Appellant  Insists  that  the  pleadings, 
ao  far  as  Adeline  K.  Davie  Is  ooncenied,  do 
not  BDE^rt  the  Judgment.  A  default  ad- 
mits only  what  is  well  pleaded;  oonsequoitly 
a  Judgment  by  default  cannot  be  Bustained 
if  plaintiff's  petition  does  not  state  a  good 
cause  of  action,  or  lacks  those  avermmti 
whldi  are  necessary  to  show  Us  rlg^t  to  re* 
cover.  28  Gyc.  740;  Dond,  Sons  ft  Go.  v. 
Duluth  MilUng  Co.,  S5  Ulnn.  tfS,  66  N.  W. 
463 ;  Scbueler  Mueller,  108  IlL  402,  81 
N.  B.  1044 ;  Barney  t.  Vlgoreaux,  02  OaL  6S1, 
28  Pac.  878;  Martin  v.  Ky.  Land  ft  IBves^ 
ment  Co.,  146  Ky.  52S,  142  S.  W.  1038,  Ann. 
Cas.  1013C.  832;  Stamper  v.  Forman-Earle 
Co.,  158  Ky.  324,  164  S.  W.  037.  In  the  flist 
place  the  point  la  made  that  the  pleadings 
themselves  show  that  pUdntUTs  lloi  for  tax- 
es was  barred  so  far  as  Adeline  K.  Davit 
wu  concerned.  Whether  tihat  be  true  or  not 
we  deem  it  unneoBsaary  to  decide.  It  has 
been  held  that,  when  the  petition  showed 
that  the  action  was  barred,  and  that  plain- 
tiff was  not  within  any  of  tbe  exoQpttois 
contained  In  the  statute  whldi  saved  his 
tights  to  suev  tbe  questiim  oonld  be  raised 
demurrer.  Frendi  v.  Bowling,  85  S.  W.  1182 ; 
StUlwell  T.  Leavy,  84  Ky.  879v  1  S.  W.  600. 
8  Ky.  Law  Bep.  821;  COdles  r.  Drake,  2 
Mete.  146.  74  Am.  Dec.  406.  That  rule,  how- 
ever, is  rarely  applicable,  and  it  Is  now 
well  settled  that  as  the  plea  of  the  statute 
is  a  personal  one  which  a  party  may  or  may 
not  dedre  to  avail  himself  of,  the  question 
cannot  be  raised  by  demurrer,  but  the  stat- 
ute of  limitations  must  be  pleaded.  Baker 
et  al.  V.  Begley,  165  Ky.  284,  158  S.  W.  OOL 

[t1  2.  It  win  be  observed  that  the  original 
petition,  seeking  to  recover  taxes  for  the 
years  1001. 1002,  and  1008  was  filed  on  March 
29, 1904.  The  amended  petition  covering  tax- 
es for  the  years  1004  and  1906  was  filed  on 
August  2,  1909.  The  amended  petition  mak- 
ing Adeline  K.  Davie  a  party  was  filed  on 
March  29,  1911.  So  far  as  Adeline  K.  Davie 
Is  concerned,  the  only  allegation  in  the 
amended  petition  la  that  the  former  defend- 
ants had  no  interest  In  the  property,  and 
that  she  was  now  tbe  owner  thereof.  Al- 
though about  seven  yeais  had  elapsed  since 
the  filing  of  the  original  petition,  and  two 
years  since  the  filing  of  the  amended  peti- 
tion covering  the  taxes  for  1904  and  1903. 
the  amended  pettUon  making  Adeline  K.  Da- 
vie a  party  neither  rdterates  the  allegations 
of  the  original  petition  or  of  the  subsequent 
amendments,  nor  states  any  facts  showing 
that  the  property  in  question  was  still  lia- 
ble for  the  taxes  for  which  Judgment  was 
sought  For  anght  that  ai;^)ears  In  the  amend- 
ed petition,  the  taxes  may  have  long  ago 
been  paid,  and  the  tax  lien  discharged.  It 
Is  well  settled  that,  where  a  new  defendant 
is  brought  in  by  amended  petition,  the  amend- 
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ment  sbould  show  a  canse  of  action  against 
him.  LeTl  T.  Engle,  91  IncL  330;  Vance  r. 
Scbroyer,  77  Ind.  601 ;  Smith  v.  Weage,  21 
Wis.  44S;  TasB  t.  Peoples  Building,  etc., 
Ass'n,  91  N.  O.  55.  It  follows  that  the  aver- 
ments of  the  amended  petition  were  not  suf- 
ficient to  sustain  the  Judgment  by  default 
Judgments  Teversed,  and  cause  remanded, 
with  directions  to  set  aside  the  Jodgment  In 


RUSSELL  T.  CITY  OP  ASHLAND  et  tL 
(Court  of  Appeals  of  Kentucky.   May  26,  1914.) 

1.  MunZdFAL  OOBFOUXIOHS  821*}—DKFSC- 

nvs  SiBBEis  —  Death  of  Aniuaxs  —  Evi- 
Dsncs. 

Where,  In  an  action  against  a  <Ats  and  its 
Bobcontractor  for  the  death  of  a  horse  on  a 
defective  street,  there  was  evideoce  of  some 
negligence  of  the  dty  and  its  subcontractor  im- 
proving the  street,  but  the  driver  might  have 
known  of  the  condition  of  the  street  at  the 
place  of  the  accident,  or  the  horse  might  have 
been  driven  to  death,  the  court  properly  di- 
rected a  verdict  for  the  dty  and  its  rabeon- 
tractor. 

[Ed.  Note.— For  other  caaes,  see  Mnniclpal 
Corporations,  Cent  Dig.  ||  174S-1767;  Dec 
Dig.  I  821.*] 

2.  New  Teial  (|  102*)— Gbodndh  — N«wlt 

DiecOVEBED  EVIDENCE— Dm OEHCE. 

An  application  for  new  trial  on  the  ground 
of  a  newl;  discovered  witness  was  properly  de- 
nied, where  the  applicant  did  not  endeavor  to 
ascertain  who  were  present  at  the  time  of  the 
accident  forming  the  basiB  of  the  action,  or  had 
not  sought  from  people  Hrlng  In  the  vicinity 
say  Information  as  to  the  drcumstances  of  the 
accident,  though  2^  years  elapsed  before  the 
trial 

[Ed.  Not*— For  other  cases,  see  New  Trial, 
Cent  Dig.  SI  207,  210-214;  Dec  Dig.  I  102.*] 

3.  New  Trial      150*)  —  GaouNna  — Newly 

DiSOOVEBBD  evidence— DiLIOENCE. 

A  party  applying  for  a  new  trial  on  the 

Eoand  of  newly  discovered  evidence,  must  al- 
je  facts  showing  that  due  diligence  was  exer-. 
deed,  and  a  mere  allegation  that  he  exercised 
due  diligence  Is  insuffident 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  11  806-310:  Dec  Dig.  {  160.*] 

Appeal  trom  Circuit  Court,  Boyd  Gonn^. 

Action  by  Itobert  BnssMl  asaluBt  the  City 
of  Ashland  and  another.  From  a  Judgment 
for  defendants,  plalntift  appeals.  Affirmed. 

W.  E.  Wllholt  and  J.  S.  Fnllerton,  both  of 
Ashland,  for  appellant  John  T.  Diederlcb 
and  Donald  H.  Putnam,  both  of  Ashland, 
fbr  appellees. 

CLAY,  a  Plaintiff,  Robert  Russell,  brought 
this  action  against  the  dty  of  Ashland  and 
George  Hunt  to  recover  damages  for  the 
death  of  a  horse,  which  he  dalmed  was  due 
to  the  negligence  of  the  defendants  In  falling 
to  put  barriers  or  lights  on  the  streets  at 
the  point  where  the  horse  fell,  and  where 
the  streets  were  not  in  reasonably  safe  con- 
dltiou  for  public  travel  At  the  conclusion 
of  the  evidence  the  court  directed  a  verdict 
In  favor  of  defendants.   PlaintlCT  appeals. 

[1]  In  the  summer  of  1910  the  dty  of  Ash- 


land was  engaged  In  Improving  a  number  of 
streets  by  original  construction.  Among  the 
streets  being  improved  were  Twenty-Third, 
Twenty-Fourth,  Twenty-Fifth  and  Twen- 
ty-Ninth streets,  and  Central  avenue,  Bath 
avenue,  Montgomery  avenue,  Carter  avenue, 
and  Lexington  avenue.  The  work  was  be- 
ing done  by  the  Southern  BlthuUthlc  Com- 
pany. George  Hunt  was  in  charge  of  the 
paving  work  under  a  subcontract  with  the 
Southern  BithnUthlc  Company.  At  that  time 
Robert  Rnssell  owned  a  Uvery  stable  In  the 
dty  of  Ashland.  Late  In  the  evening  of 
July  17,  1910,  Rnssell's  stableman  hired  a 
horse  and  buggy  to  a  man  by  the  name  of 
Lee.  Lee  and  a  companion  of  hla  drove  the 
horse  a)yay.  Late  that  ntgbt  the  stableman 
was  informed  that  the  horse  had  been  found 
dead  at  the  Intersection  of  Twenty-Sixth 
street  and  Lexington  avenue.  On  going  to 
the  place  of  accident  he  discovered  the  horse. 
A  short  distance  from  the  borae  he  noticed  a 
cinder  pile.  There  was  no  barricade  or  ll^t 
of  any  kind  near  the  Intersection  of  Twenty- 
Sixth  street  and  Lexington  avenue.  George 
Slone  and  Boscoe  Slone  testified  to  the  same 
effect  The  evidence  further  shows  that  all 
the  streets  in  question  were  being  torn  np 
and  Improved  about  the  same  time,  and  that 
It  was  practically  Impossible  to  reach  the 
place  of  the  accident  wlthont  becoming 
aware  that  the  streets  were  In  such  condi- 
tion that  they  were  not  being  used  for  travel. 
The  two  men  who  were  driving  the  horse 
were  not  introduced  as  witnesses,  though  the 
stableman  says  ttiat  he  saw  one  of  them 
about  three  or  four  weeks  before  the  trIaL 
One  of  the  witnesses  states  that  the  horse 
was  in  a  sweat  when  he  examined  him. 
From  the  foregoing  evidence  It  la  manifest 
that  no  one  could  tell  exactly  what  caused 
the  death  of  the  horsei  For  aught  that  ai>- 
pears,  the  two  men  in  the  buggy  may  have 
known  of  the  condition  of  the  streets  at  the 
place  of  the  accident,  and,  notwithstanding 
this  fact,  attempted  to  drive  the  horse  along 
the  streets  when  they  knew  that  it  was  prac- 
tically Impossible  to  do  so.  Then,  too,  the 
horse  may  have  fallen  in  its  tracks,  not  be- 
cause of  any  hole  or  obstruction  in  the 
streets,  but  because  he  had  been  driven  to 
death.  While  there  was  some  proof  of  negli- 
gence on  the  part  of  the  dty  and  its  sub- 
contractor, the  evidence  falls  to  show  that 
this  negligence  was  the  proximate  cause  of 
the  horse's  death.  Under  these  drcumstanc- 
es, the  Jury  could  do  no  more  than  guess  at 
the  cause  of  the  acddent,  and  the  court, 
therefore,  properly  directed  a  verdict  In 
favor  of  the  defendants.  Stone  v.  Van  Noy 
Railroad  News  Co.,  153  Ky.  240,  154  S.  W. 
1092 ;  Louisville  Oas  Co.  v.  Kaufman-Straas 
Co.,  105  Ky.  143,  48  S.  W.  434. 

[2]  But  it  Is  insisted  that  the  trial  court 
erred  In  refusing  to  award  plaintiff  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence. The  evidence  relied  on  is  contained 
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In  the  affidavits  of  plalntUE  and  of  one 
Thornton  Slone.  PlaiutlfrB  affidavit  Is  to 
the  effect  that  since  the  trial  of  the  action 
It  was  dlacovered  that  Lando  Slone,  Thorn- 
ton Slone,  Cecdl  Green,  and  Herbert  Boggs 
were  eyewltn^ses  to  the  accident,  and  wonld 
testis  to  the  fact  that  the  man  who  was 
driving  the  horse  drove  off  of  Twenty-Sixth 
street  on  to  Lexington  avenue.  It  was  In  the 
nighttime,  and  Twenty-Sixth  street  was  not 
lighted  by  artificial  lights  or  otherwise. 
Lexington  avenne.  on  Twenty-Sixth  street, 
was  graded  down  to  a  d^>tb  sufficient  to 
make  a  square  embankment  approximately 
two  feet  or  more  In  height  The  horse, 
when  driven  over  this  embankment,  fell  and 
died.  There  were  no  lights  or  barriers  of 
any  kind  or  description  at  that  point  The 
affidavit  further  alleges  that  affiant  was 
diligent  in  his  efforts  to  secure  the  above 
testimony,  bnt  after  using  due  diligence,  he 
was  unable  to  do  so  until  after  the  trial 
was  over.  Accompanying  plalntlCTs  affidavit 
is  the  affidavit  of  Thornton  Slone  alone, 
which  contains  substantially  the  same  allega- 
tions. It  appears  that  the  affiant,  Thornton 
Slone,  liTes  In  the  same  house  as  George 
and  Boscoe  Slone,  who  testified  at  the  trial. 
The  suit  was  brou^t  October  19,  1910.  Tlie 
trial  took  place  during  the  month  of  March, 
1913.  The  only  reason  why  plalntifr  did  not 
secure  the  testimony  of  Thornton  Slone  is 
because  he  was  Informed  that  Thornton 
Slone  did  not  want  to  be  a  witness  in  the 
case,  and  kept  quiet  Although  two  years 
and  a  half  had  elapsed  since  the  suit  was 
brought,  he  does  not  show  that  he  sought 
from  people  living  in  the  vicinity  of  the  ac- 
cident any  information  in  regard  to  the  cir- 
cumstances under  which  it  occurred,  or  that 
he  in  any  other  way  endeavored  to  ascertain 
who  were  present  at  the  time  of  the  accident 
or  what  they  would  testify  to  concerning  the 
accident 

[S]  In  a  case  of  this  kind.  It  la  not  suffi- 
cient merely  to  allege  that  affiant  exercised 
due  diligence,  but  he  must  allege  facts  show- 
ing that  such  diligence  was  exercised.  As 
the  affidavit  fails  to  show  such  facts,  we 
conclude  that  the  court  below  did  not  err  In 
refusing  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  which,  so  far  as  the 
record  shows,  might  have  been  discovered  by 
the  sllf^test  Inquiry  on  the  part  of  plaintiff. 

Judgment  affirmed. 


NUCKELS  T.  BOBINSON-PBfETBCT  OO. 

(Court  of  Appeals  of  Kentucky.  May  20, 1914.) 

1.  Plbadimo  (I  423*>— Watvib  o»  Ihfebfec- 
TIONS— Statbmknt  ow  Aooouht. 

Where  defendant  made  no  motion  and  ask- 
ed for  no  rale  requiring  a  statement  of  ac- 
count to  be  filed  with  the  petition,  be  waived 
the  right  to  demand  that  such  atatement  be 
filed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SI  1418-1420:  Dec.  Dig.  |  423.*] 


2.  JUDOKEIfT  (I  701*)— PEBSON0  OONCLITDED— 
COBPOBATIONS  —  AOTZOHB  4.0AJN8T  DZKEC- 

TOBs— Defenses. 

Where  a  claim  for  goods  sold  a  bankrupt 
corporation  was  approved  in  a  proceeding 
wherein  It  was  adjudged  a  bankmpt  a  director 
sued  by  the  seller  on  the  ground  that  he  had 
allewea  the  corporation  to  contract  debts  in 
excess  of  the  Umit  fixed  by  the  diarter  can- 
not queatiou  the  correctness  of  the  dalm. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  1 1226;  Dec  Dig.  8  TOL'l 

5.  CORFOBATIONB  (|  300*>— LSABILirT  OV  Dl- 

BKOTOBB— Actions— Pleading. 

In  an  action  against  the  directors  of  a  cor* 
poration  on  the  ground  that  they  allowed  it  to 
incur  Indebtedness  in  excess  of  the  charter  lim- 
it permitted  by  Ky.  St  1  639,  subsec.  8,  thni 
rendering  themselves  Uable  under  sectios  S50, 
proviAng  that  if  the  directors  of  any  corpora- 
tion shall  fail  to  comply  with  or  violate  any  of 
the  statutes  governing  the  conduct  of  such  cor- 
poration, they  shall  be  Individually  liable  for 
any  damage  occurring,  the  petition  need  not  al- 
lege that  plainfiUr  was  not  aware  tliat  the  cor- 
poration had  exceeded  its  charter  limit  of  1d- 
debtednees;  that  being  a  matter  of  defense, 
and  the  statute  not  making  any  such  nceptioD 
which  need  be  negatived.  • 

[Bd.  Note. — For  other  cases,  see  Corpora- 
tions. Gent  Dig.  H  IfiOB,  iOOi;  Dec.  Dig.  { 
860l*] 

4.  Pi«ADi»G  <|  193*)— Tbial  (S  11»)— Teahs- 
TXR  or  Cause— DEicuBBxa—OBJxcixoKB. 
Tbe  objection  that  the  action  should  h»vt 
been  brought  on  the  equity  side  of  the  court 
instead  of  the  law  aide  cannot  be  raised  bj  de- 
murrer, but  must  be  taken  br  motlMi  to  trans- 
fer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  18  425,  428-135,  437-i43;  Dec.  Dig. 
I  193j^«  Tt&l,  Cent  Dig.  H  28-30;  Dec  Dig. 

6.  COKPOEATIONB  (I  S57*)  —  DOOEOIOIS  —  LU- 
BILITT— STATUTBS.  • 

An  action  by  a  creditor  of  a  bankrupt  cor- 
poration which  had  been  allowed  to  contract 
debts  in  excess  of  the  dutrter  Umlt  permitted  by 
Ky.  St  I  639,  subsec  8.  broucht  against  the  di- 
rectors under  section  660,  declanng  them  in- 
dividually liable  In  case  they  permit  a  violation 
'of  law  governing  the  corporation,  is  not  an 
equitable  action  in  which  ail  creditors  of  Hit 
corporation  need  join,  but  is  an  individual  ac- 
tion that  can  be  maintained  by  eacb  creditor 
damaged  by  the  directors'  act 

[Bd.  Note.— For  other  cases,  see  Corpora- 
tlons.  Cent  Dig.  88  ISOO,  iSOLi  Dec  IHg.  8 
867.*] 

Appeal  from  Circuit  Court,  Bell  County. 

Action  by  the  Boblnson-Pettett  Company 
against  J.  Leon  Nuckela.  From  a  Judgment 
for  plaintltr,  defendant  appeals.  Affirmed. 

Martin  T.  Kelly,  of  PinevUle^  tor 
lant  Pattenon  &  Ingram,  ct  Pliievilleb  for 
appellee. 

NDNN,  J.  The  question  on  Uils  anwal  io- 
votves  the  personal  liability  of  the  officers 
and  directors  of  a  bankmpt  corporation  for 
an  indebtedness  Incnrred  by  them  in  behalf 
of  the  corporation  in  excess  of  its  charter 
limits.  Nnckels  &  Co.  was  Incorporated  do- 
der  the  laws  of  Koitucky  in  Hay,  1913,  to 
operate  a  drug  store,  with  permission  to  in- 
cur an  indebtedness  not  to  exceed  $2,000.  The 
corporation  lasted  for  about  six  months,  or 
until  October,  when  It  was  adjudged  a  bank- 
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nipt  DndBr  tin  federal  law.  J.  Leon  Nockels, 
appeUant,  Chesney  Aaber,  and  Hettle  A. 
Dongherty  were  the  only  Incorporators,  di- 
rectors, and  officers  of  the  company.  They 
bought  oC  am»dlae  IMSS  wortSi  of  drags,  no 
part  of  which  they  or  tlie  corporation  ever 
paid.  During  the  ooorse  of  the  elx  months' 
basiness^  these  facers  and  directors  incur- 
red for  the  corporation  an  indebtedness,  so 
that  when  it  was  adjudged  a  bankrupt  it  ag^ 
gregated  16,370.  The  aivdtoe  with  the  other 
creditors  filed  claims  with  the  trustee  In 
banlcnivtcyi  and  on  a  settlement  of  the  es- 
tate it  was  ascertained  that  tlw  amonnt  com- 
ing to  uqyellee  was  9231,  leaving  due  a  bal- 
anceof9926.  This  suit  was  then  filed  a^Onst 
the  above-named  officers  and  directors  of  the 
company  In  their  indlvldnal  capacity  to  re- 
cover the  balance  of  the  debt  of  VtSB.  The 
ground  of  reoovray  was  that  th^  willingly 
and  knowingly  authorized  and  permitted  the 
corporation  to  become  indebted  In  excess  of 
the  amount  permitted  by  the  charter,  and, 
under  the  provlsloiw  of  section  660  of  Ken- 
tucky Statutes,  appellee  claimed  a  right  to 
recover  of  these  officers  and  directors  Joint- 
ly and  sevoally  for  the  balance  of  the  debt, 
which  they  claim  la  a  loss  resulting  from  the 
violation  of  the  officers  of  the  charter  Indebt- 
edness limit 

Section  650,  Kentu(^  Statutes,  Is  as  fol- 
lows: "If  the  directors  or  officers  of  any  cor- 
poration shall  fall  or  refuse  to  comply  with, 
or  shall  violate  any  of  the  provisions  of  this 
article,  those  so  falling,  refusing,  or  violat- 
ing shall  be  Jointly  and  severally  individu- 
ally liable  for  any  loss  or  damage  resulting 
to  any  person  from  such  failure,  refusal  or 
violation."  Subsection  8  of  section  539  re- 
quires all  articles  of  incorporation  to  state: 
"The  highest  amount  of  indebtedness  or  lia- 
bility which  the  corporation  may  at  any  time 
incur." 

Appellant  Nncktils  was  the  only  defendant 
before  the  court,  and  demurring  to  the  pe- 
tition, which  being  overruled,  he  refused  to 
plead  further.  Judgment  was  then  entered 
against  blm  for  the  amount  claimed.  So  the 
only  question  presented  is  the  sufficiency  of 
the  petition. 

[1]  The  first  objection  is  that  the  action 
was  one  on  account,  and  no  statement  of  the 
account  was  filed  with  the  petition  as  an 
exhibit  The  record  does  not  show  that 
appellant  made  any  motion,  or  asked  for  a 
rule  requiring  that  a  statement  be  filed,  and 
tiierefore  be  must  be  held  to  have  waived 
the  right  McGhee  v.  Sutherland,  84  Ky.  198, 
1  S.  W.  5,  8  Kj.  Law  Rep.  87 ;  Preston  v. 
Boberts,  12  Bush,  B7a 

[2]  ^ipellant  states  other  reasons  why  his 
donuRw  should  have  been  snstalned.  For 
instance,  he  says  there  is  no  allegation  that 
the  goods  wen  sold  at  the  q>eclal  Instance 
and  request  of,  or  that  they  were  delivered 
to^  the  corporation;  it  is  not  alleged  that 
tiiey  were  worm  the  amonnt  charged,  or  that 
the  corporatl(m  promised  to  pay  for  them.  If 


this  was  a  direct  proceeding  against  t2ie  cot^ 
poratlon  to  recovw  against  It  on  tlm  mer^ 
ffhandlse  account,  there  would  be  much  force 
in  these  objections;  but  this  suit  Is  based 
upon  a  right  given  by  statute  to  recover 
against  officers  of  a  corporation  for  an  in- 
debtedness they  suCFered  the  corporation  to 
incur  beyimd  tiie  amount  authorized  by  law. 
The  p^tt<m  does  state  that  the  corporation 
purchased  the  goods  under  a  contract  of  sale, 
and  tirnt  the  amonnt  diarged  was  Just  due, 
And  unpaid.  It  is  thm  averred  that  these 
ofileers  and  directors  also  incurred  other  in- 
debtedness fbr  the  conHwation,  so  that  alto- 
gether It  amounted  to  more  than  95«000. 
Then  follows  the  auction  that  the  corpora- 
tion was  adjudged  a  bankrupt,  and  that  all 
of  its  property  and  assets  were  in  the  hands 
of  the  district  court  of  the  United  States  for 
Eastern  Kentucky,  and  that  all  the  d^bts  and 
claims  including  the  appellee's  were  filed 
tlierein,  their  status  fixed,  and  the  sums  al- 
lowed pro  rata,  and  that  the  amonnt  ap[>or- 
Uoned  to  appellee  was  f231,  which  is  the 
credit,  referred  to  above,  placed  upon  the 
whole  account  As  above  Indicated,  It  might 
be  said  the  allegations  are  hardly  sufficient  to 
support  an  action  on  an  account  against  the 
corporation;  but,  where  it  Is  alleged  that  the 
account  had  been  proved  and  allowed  by  the 
bankrupt  court  a  court  of  competent  Juris- 
diction, In  a  cause  wherein  the  def  ^dant  was 
necessarily  a  party,  we  are  of  opinion  that 
be  is  now  estopped  to  raise  the  question 
above  referred  to, 

[3]  Appellant's  next  objection  is  that  the 
petition  la  fatally  defective  because  It  does 
not  say  that  plalntifT  did  not  know  tliat 
the  corporate  Indebtedness  exceeded  the  char- 
ter limit  or  that  there  was  any  fraud  or  de- 
ception practiced  In  the  purchase  of  the 
goods.  If,  In  fact  appellee  was  aware  that 
the  corporation  had  exceeded  Its  charter 
limit  of  Indebtedness,  this  should  have  been 
alleged  by  way  of  defense.  When  one  Is 
relying  on  a  statute  for  right  of  recovery,  he 
should  show  affirmatively  that  his  case  does 
not  come  within  any  exertions  set  forth  la 
the  statute,  it  will  be  noticed  that  the  stat- 
ute In  question  does  not  make  any  exceptions, 
though,  as  a  matter  of  course,  if  the  de- 
f^dant  could  show  tliat  plaintiff  had  knowl- 
edge that  the  corporation  had  exceeded  its 
Indebtedness  Umit  when  the  goods  were  sold, 
it  would  be  a  good  tefense,  for  it  would  thus 
appear  that  tlu  plalntUK  waa  a  party  to  the 
wrmg,  and  bad  ItMlf  been  guilty  of  violating 
the  corporation  laws. 

[4, 1]  The  next  objection  is  that  the  action 
was  brought  at  la,w  when  it  idionld  have  been 
in  equity.  If  this  was  a  suit  to  recover  of  the 
incorporators  any  unpaid  st0(±  subscription, 
or  if  a  matter  of  double  UabiU^  waa  in- 
volved, or  a  spedal  fund  sought  whidi  should 
be  equitably  divided  among  all  the  crediton^ 
why  then,  as  a  matter  of  conrse,  the  actlmi 
should  be  In  eQnitr.  and  all  the  credltiua 
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could  be  made  parties;  but  even  that  ques- 
tion would  not  be  raised  ou  demurrer,  for  the 
defenttauts  should  move  to  or  the  court  of 
its  own  motion  should  transfer  It  to  the 
equity  docket  In  this  case,  however,  no  such 
questions  are  Involved.  From  the  bankruptcy 
adjudication  It  la  not  presumed  that  the 
corporation  has  any  assets,  or  at  least  none 
subject  to  the  Jurisdiction  of  this  court  This 
Is  a  plain  suit  to  recover  of  the  officers  and 
directors  of  the  corporation  for  their  willful 
violation  of  the  corporation  laws  in  permit- 
ting an  excessive  indebtednesB,  and  the  stat- 
ute plainly  fixes  a  Joint  and  several  liability 
against  them  to  any  person  who  shall  suffer 
loss  or  damage  by  reason  thereot  The  credi- 
tors are  not  required  to  Join,  for  each  has  an 
Independent  right  of  action.  That  sudi  right 
of  action  exists  Is  no  longer  an  open  question 
la  Kentucky.  The  case  ot  Randolph  t.  Bal< 
lard  County  Bank,  142  Ey.  146. 134  S.  W.  16S. 
Is  directly  in  point,  and  has  definitely  settled 
the  proposltloa  The  bank,  creditor  of  a  de- 
toidant  corpoiatton.  waa  allowed  to  recover 
of  Bandolpb,  a  director,  the  balance  of  a 
note,  beins  part  of  Indebtedneas  Incarred  by 
the  directors  In  Tlolation  and  In  excess  of  the 
charter  limit  The  court  held  that,  "whoi 
the  artlfdea  of  incorporati(m  place  a  limit  on 
the  Indebtedness  which  the  corporation  may 
Incur,  to  exceed  the  limit  la  to  violate  the 
chapter  on  IncorporatlonB,  as  it  would  be  to 
engage  In  a  business  not  authorised  by  its 
charter,  or  the  statute."  This  rule  was  ap- 
proved in  the  later  case  of  Groningw  t. 
Bethel  Orore  O.  O.  Ass'n,  1S6  Ky.  357,  161 
8.  W.  280. 

Perceiving  no  prejudicial  error  In  the  rul- 
ing of  the  lower  court,  the  Judgment  la  af- 
fflrmed. 


HOBTON  T.  GOMMONWEAI/TH. 

(Court  of  Appeals  of  Kentncky.  May  27,  1914.) 

Laboiht    (I    14*)  —  BunoEnTB — Taki  ira  — 
Fbaud. 

One  who  Induced'  a  woman  whose  confidence 
be  had  secured  by  becoming  engaged  to  her  to 
convey  to  him  her  land,  representiDg  that  he 
could  sell  it  to  better  advantage  if  ahe  did  so, 
and  thereafter  sold  the  land  and  converted  the 
proceeds  to  his  own  use,  as  he  intended  at  all 
times  to  do,  was  guilty  of  larceny,  under  the 
role  that  one  who,  through  fraud,  obtains  the 
possession,  but  not  the  title,  to  goods  for  a  par- 
ticular puTpoBe,  with  intent  to  steal  the  goods, 
fa  guilty  of  larceny,  notwithstanding  the  owner 
of  the  land  ostensibly  parted  with  the  title  there- 
to ;  since  the  conversion  was  of  the  proceeds  of 
the  sale  the  land,  title  to  which  bad  never 
been  parted  with  by  the  owner. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  H  8*-88;  Dec.  Dig.  !  14.* 

for  other  definitions,  see  Words  and  Phrases, 
ToL  5.  pp.  8991-4008;  voL  8.  p.  7701.] 

Appeal  from  Circuit  Court,  Webster  County. 
John  C.  Morton  was  convicted  of  grand  lar- 
ceny, and  he  appeals.  Afflrined. 


David  Browning,  of  Padacah,  for  appellant, 
James  Oamett  and  Overton  8.  w*^",  Atty*> 
Gen.,  for  the  Commonwealth. 

SETTLE,  J.  0^  appeUant,  John  O.  Mor- 
ton, alias  Wilson,  was  tried  In  the  Webster 
drcnit  court  under  an  indictment  cbarging 
him  with  the  crime  of  grand  larceny,  and  bj 
verdict  of  a  Jni7  declared  guilty.  Judgment 
was  duly  entered  upon  the  verdict  fixing  his 
punishment  at  confinement  in  the  peniten- 
tiary not  lees  than  one  nor  more  than  five 
years.  He  complains  of  the  Judgment;  andt 
in  seeking  Its  reversal,  assigns  as  error :  (1) 
The  refusal  of  the  trial  court  to  peremptorily 
direct  his  acquittal  by  the  Jury;  (2)  tlie  ad- 
mission of  Incompetmt  evidence;  (3)  failure 
to  properly  instruct  the  jury  as  to  tbe  law 
of  the  case. 

The  first  ground  of  complaint  resto  npoa 
the  theory  that  the  evidence  failed  to  prove 
app^ant  guilty  <hF  the  oflmse  efaarsed  In 
the  Indictment;  It  being  argued  tJiat,  if  be 
was  shown  by  the  evidence  to  be  gnilty  ot  an 
offense  at  all.  It  was  not  grand  larcenr  as 
charged,  bat  that  of  obtaining  money  and 
property  by  fUse  pretaises ;  and  tliat  there 
was  sndL  a  variance  between  the  allegattoiis 
of  the  Indictment  and  the  facta  proved  as 
authorized  the  peremptory  InstrucUon  direct- 
ing his  acquittal,  asked  by  him  and  refused 
by  the  trial  court,  at  the  conclusion  of  all 
the  evidence.  The  allegations  of  tiie  Indtet- 
ment,  omltUng  what  ia  immaterial,  are  ttiat 
appellant  did  •'willfully,  unlawfully,  and 
feloniously  take*  8t»l,  and  carry  away  frmn 
the  possession  of  Elizabeth  Shelton  $525  of 
good  and  lawful  money  of  the  United  States 
America,  and  one  land  note  of  $675, 
*  *  *  tbe  personal  property  of  said  Eliza- 
beth Shelton,  and  not  Ute  property  of  John  C. 
Morton,  alias  Wilson,  of  greater  value  tban 
$20.  ail  done  by  the  said  John  C  Morton, 
alias  Wilson,  with  the  felonious  intent  to  con- 
vert same  to  his  own  use  and  to  permaneotiy 
deprive  the  owner,  Elizabeth  Shelton,  of 
same." 

The  facts  furnished  by  the  bill  of  evidence 
are.  In  brief,  as  follows:  About  August  27, 
1913,  the  appellant  hailing  from  the  state  of 
Tennessee,  and  sometimes  known  as  John  C 
Morton,  at  others  as  Jotm  C.  Wilson,  became 
acquainted  with  Miss  Elizabeth  Shelton  of 
Webster  county,  this  state,  to  whom  he  short- 
ly thereafter  proposed  marriage.  The  pro- 
posal was  accepted  by  her,  with  the  under- 
standing that  following  their  marriage,  she 
would  reside  with  appellant  upon  a  farm 
he  claimed  to  own  in  Tennessee.  Immediate- 
ly after  entering  with  Miss  Shelton  into  tlie 
marriage  engagement  appellant  Insisted  that 
she  sell  a  farm  of  68^  acres  In  Webster 
county  owned  by  her,  giving  as  a  reason  that 
after  their  marriage  she  could  better  manage 
the  money  that  might  be  realized  for  the 
farm  than  the  farm  Itself,  and  telling  ha 
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that,  if  she  would  by  deed  convey  him  the 
farm,  he  could  obtain  for  It  9200  more  than 
she  could  sell  it  for,  and  that  be  would  at 
once  sell  It  and  turn  over  to  her  the  proceeds. 
Relying  upon  this  advice  and  appellant's  as- 
surance that  he  would  sell  the  farm  for  her 
and  at  once  deliver  to  her  the  proceeds  Miss 
Shelton  by  deed  conveyed  It  to  him,  redting 
therein  a  pretended  consideration  of  fl,100 
cash  la  band,  when.  In  fact,  he  paid  her 
nothing  for  it,  and  was  not  to  do  so;  the 
sole  purpose  of  the  conveyance  being  to  en- 
able  appellant  to  make  a  more  advantageous 
sale  of  the  land  for  hw  than  she  could  make 
of  it  herself,  and  deliver  to  her  the  proceeds. 
The  deed  was  prepared  by  appellant's  pro- 
cnrement  and  acknowledged  by  Miss  Shelton 
September  17,  1018 ;  and  on  the  next  day, 
September  18,  1913,  the  land  was  sold  by 
appellant  to  one  Noah  Shelton  of  Union 
county  at  the  price  of  fl,200,  to  whom  he 
at  once  by  deed,  duly  acknowledged,  conveyed 
it  Of  tbe  consideration,  9S2S  was  paid  by 
the  purcbaaer  In  cash  and  certain  road  claims 
agalnat  Ilia  fiscal  conrt  of  Union  county*  the 
equivaloat  of  cash.  For  the  remainder  of  the 
consideration,  $075,  the  purchaaa  executed 
to  appellant,  as  John  a  Wllaon,  his  pnunla- 
sory  note,  payable  six  months  after  date, 
with  interest  firom  date;  both  principal  and 
Interest  being  secured  by  a  vendor's  lloi 
retained  by  tbe  deed  on  the  land. 

No  part  of  the  cash  payment  or  road  claims 
received  by  appellant  on  the  land  from  Noah 
Shelton  was  paid  over  or  delivered  by  him  to 
Elizabeth  Shelton,  nor  did  be  ever  deliver 
to  her  the  note  of  $676  executed  to  him  by 
Noah  Shelton  for  the  remainder  of  tbe  con- 
stderatiott  agreed  to  be  paid  by  the  tatter  for 
the  land.  On  the  contrary,  immediately  after 
obtaining  tbe  note  from  Noah  Shelton,  he 
repeatedly  attempted  to  sell  it  at  a  discount 
of  (100,  and  his  efforts  to  thus  dispose  of  the 
Dote  continued  nntil  his  arrest  under  a  war- 
rant for  the  oifense  of  which  he  was  finally 
convicted  under  tbe  indictment  The  fore- 
going facts  are  undisputed,  as  no  evidence 
whatever  was  Introduced  In  appellant's  be- 
half, and  it  remains  to  be  determined  whether 
they  prove  blm  to  be  guilty  of  grand  larceny. 

It  Is  manifest  from  the  evidence  that  ap- 
pellant obtabied  of  Miss  Shelton  the  deed 
conveying  bim  her  land  with  the  felonious 
intent  to  Steal  and  convert,  not  the  land,  but 
its  proceeds,  to  his  own  use.  In  order  to  ac- 
complish this  felony,  he  first  gained  her  con- 
fidence and  obtained  her  promise  to  become 
bis  wife,  then  Induced  her  to  believe  that  she 
ought  to  sell  the  land,  and  that  he  could  by 
selling  it  for  her  obtain  a  better  price  than 
nbe  could  realize  by  n^tiatlng  its  sale  her- 
wit  To  further  efFectuate  his  purpose  of 
stealing  the  proceeds  of  tbe  land,  he  fraud- 
ifiently  laprosontcd  to  ber  that  its  convey- 
ance to  Ukn  was  necessary;  and  when,  as  the 
**tai8lblo  owner  of  the  land,  be  effected  its 
wle,  the  cash,  road  claims,  and  note  be  re- 


ceived from  the  purchaser  therefor  were  by 
him  withheld  from  Miss  Sbelton,  the  owner, 
and  converted  to  his  own  use,  thus  dem- 
onstrating that  it  had  been  bis  purpose  from 
tbe  beginning  to  steal  from  ber  what  be  real- 
ized for  tbe  land.  The  several  transactions 
by  which  this  object  was  accomplished  were 
but  parts  of  the  trick  or  device  by  which  she 
was  deprived  of  tbe  consideration  received 
by  appellant  by  the  sale  of  the  land,  and  its 
conversion  effected  by  him. 

If  one  obtains  possession  of  goods  or  mon- 
ey from  tbe  owner  or  possessor  by  fraud, 
with  Intent  to  steal  it,  tbe  taking  Is  larceny, 
and  is  so  held  In  every  Jurisdiction.  If  the 
consent  of  the  owner  to  the  taking  Is  ob- 
tained by  fraud,  such  consent  will  not  pre- 
vent the  taking  from  being  larceny.  In  ICl- 
liott  V.  Commonwealth,  12  Bush,  176,  we  held 
that:  "If  the  owner  of  goods  parts  with  the 
possession  for  a  particular  purpose,  and  the 
person  who  receives  the  possession  avowedly 
for  that  purpose  has  a  fraudulent  intention 
to  make  use  of  the  possession  as  a  means  of 
converting  tbe  goods  to  bis  own  use,  and 
does  so  convert  them,  it  is  larceny.  But,  if 
the  owner  Intends  to  part  with  the  property, 
and  delivers  the  possession  absolutely,  and 
the  purchaser  receives  tbe  goods  for  the  pur- 
pose of  doing  with  them  what  he  pleases,  it 
is  not  larceny,  although  fraudulrat  means 
may  have  been  used  to  Induce  him  to  part 
with  them."  Commonwealth  v.  Williamson, 
96  Ky.  1,  27  S.  W.  812,  16  Ky.  Law  Rep.  197, 
49  Am.  St.  Rep.  285;  1  Wtiarton's  Criminal 
Law,  I  886;  Blackburn  v.  Commonwealth,  89 
S.  W.  160,  28  Ey.  Law  Rep.  96. 

In  Roberson's  Criminal  Law,  vol.  1,  p. 
664,  it  Is  said:  "It,  therefore,  the  owner 
parts  with  the  possession  of  his  property  for 
a  particular  purpose,  and  the  person  who  re- 
ceives tbe  possession  avowedly  for  that  pui^ 
pose  has  a  fraudulent  intention  to  make  use 
of  the  possession  as  a  means  of  conwting 
tbe  property  to  his  own  na^  and  does  so 
convert  It,  it  la  larceny." 

It  is,  however,  insisted  for  appellant  that, 
in  view  of  tbe  facts  here  presented  and  the 
rule  announced  In  Miller  and  Smith  v.  Com- 
monwealth, 78  Ky.  15,  39  Am.  Rep.  194.  quot- 
ed with  approval  In  Commonwealth  v. 
Scbang,  181  Ky.  405,  115  S.  W.  218.  be  can- 
not be  held  guilty  of  grand  larcoiy.  The 
rule  in  question  is  as  follows:  "Tbe  rule,  as 
stated  by  Russell  <2  Russell,  29)  and  approv- 
ed by  this  court,  is  that  if,  by  trick  or  arti- 
fice, tbe  owner  is  induced  to  part  with  the 
possession  only,  still  meaning  to  retain  the 
ri^t  of  property,  the  taking  by  such  means 
would  amount  to  larceny;  but.  If  the  owner 
part  with  not  only  the  possession  of  the 
goods,  but  the  right  of  property  in  them  also, 
the  ofiFense  of  the  party  obtaining  them  will 
not  be  larceny,  but  tbe  offense  of  obtaining 
goods  by  false  pretenses." 

In  other  words,  It  Is  appellant's  conten- 
tion that  Miss  Shelton.  the  owner  of  the  land 
which  he  sold  and  converted  Into  mon^  a' 
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a  note,  by  Its  conveyance  to  him  parted  with 
the  title  thereto  and  to  any  right  of  prop- 
erty she  may  have  had  In  the  mon^  and 
note  for  which  he  sold  It,  and  that  this  fact, 
by  Tlrtne  of  the  rule  last  stated,  made  hla 
ofTenae  that  of  obtaining  proper^  by  false 
pretenses,  Instead  of  grand  larceny.  This 
contention  is  nnsonnd.  The  crime  of  ^and 
larceny  charged  in  the  Indictment  did  not 
ailse  out  of  appellant's  conversion  of  the 
land,  for  real  estate  cannot  be  the  subject  of 
larceny,  bat  out  of  his  conversion  of  the 
money  and  note  he  received  for  the  land.  In 
conveying  appellant  the  land  it  was  not  the 
grantor's  intention  or  his  that  the  title  there- 
to should  pass  to  or  vest  in  him  absolute- 
ly, bat  that  by  means  of  the  deed  he  should 
hold  the  title  temporfCrily  and  for  her  bene- 
fit until  such  time  as  he  could  sell  it  and 
turn  over  to  her  the  proceeds.  By  his  fraud- 
ulent representation  to  Miss  Shelton  that  by 
thus  investing  him  with  the  title  to  the  land 
for  the  purpose  of  selliug  it  for  a  better  price 
than  she  could  receive  therefor,  he  indaced 
ber  to  constitute  him  her  agent  to  sell  the 
land  and  immediately  pay  over  to  her  the 
proceeds,  and  when,  upon  selling  the  land 
and  receiving  therefor  the  proceeds,  partly  in 
money  and  partly  in  the  land  note,  he  con- 
verted both  to  his  own  use,  instead  of  deliv- 
ering them  to  her,  be  conunltted  the  crime 
charged  in  the  Indictment,  if,  at  the  time  of 
procuring  the  execution  of  the  deed  from  Miss 
Shelton  to  him,  he  feloniously  intended  there- 
by to  use  the  conveyance  as  a  means  of  con- 
verting the  proceeds  of  the  land  to  his  own 
use,  following  Ids  sale  and  oonveyanoe 
thereof. 

According  to  the  evidence,  although  appel- 
lant ostensibly  held  the  title  to  and  posses- 
sion of  the  land  for  a  day,  it  was  as  the 
agent  of  Miss  Shelton,  and  only  for  the  pur- 
pose of  selling  it  as  such  agent  and  deliver- 
ing to  her  the  proceeds,  and  this  arrange- 
ment having  been  brought  about  by  his  fraud- 
ulent procurement  and  with  the  felonious  in- 
tent on  his  part  to  steal,  carry  away,  and 
convert  to  his  own  use  the  money  and  note 
received  by  him  for  the  land,  he  should  not 
be  allowed  to  escape  the  punishment  that 
will  result  to  him  from  the  verdict  of  the  Ju- 
ry and  Judgment  of.  the  trial  court,  upon  the 
false  and  purely  tedinical  ground  that  he  is 
guilty  of  a  felony  other  than  the  one  for 
which  he  was  indicted  and  convicted.  It  is 
patent  from  the  evidence  that  Miss  Shelton 
never  intraded  to  part  with  her  title  to  the 
land  by  conveying  it  absolutely  to  the  ai^l- 
lant,  and  equally  patent  from  the  evidence 
that  he  was  only  temporarily  Invested  with 
the  title  as  her  agent,  and  for  the  purpose  of 
sellliig  it  and  delivering  to  her  theee  pro- 
ceeds. His  possession  of  the  money  and  note 
for  which  he  sold  the  laud  was  as  her  agent 
and  for  a  particular  purpose;  and,  they  be- 
ing her  property,  if,  In  obtaining  possession 
of  them  for  such  particular  purpose,  appel- 
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lant  feloniously  intended  to  make  use  of  sadi 
possession  as  the  means  of  converting  them 
to  his  own  use,  and  did  so  convert  thran, 
the  act,  as  declared  by  tbe  rale  stated  in 
Ck>mmonwealth  v.  Wllllamswi,  smna,  ctmstl- 
tnted  grand  larceny. 

As  the  Instructions  of  the  court  submit- 
ted to  the  Jury,  in  substantially  correct  lan- 
guage, all  the  law  of  the  case,  no  reason  is 
perceived  for  sustaining  any  of  the  objec- 
tions made  to  than  by  the  third  eontoitlon 
of  app^nt's  conns^ 

The  same  is  true  as  to  counsel's  complaint 
of  the  evidence,  for  we  have  been  anable  to 
find  that  any  of  it  was  incompetent 

In  brief,  the  record  famishes  no  ground 
for  disturbing  the  Judgment,  and  It  la  af- 
firmed. The  whole  court  sittljig. 


HAMMOND  et  aL  T.  LESTER. 
(Oourt  of  Appeals  of  Knitocky.  May  2».  1914) 

1.  COUNTIBS  (I  190'^— TaXATXOIT— POWEB  Of 

Fiscal  Copbto— Cowbhtutiohai.  Idwu- 

Tion. 

Const  !  157.  dedaiinc  that  the  tax  rate 
for  a  county,  exclusive  of  tiie  school  ta^  shall 
not  exceed  60  cents  on  the  $100,  and  that  no 
county  shall  be  authorised  to  incur  indebted- 
ness to  an  amount  exceeding  the  revenue  pro- 
vided for  such  year  without  tiie  assent  of  two- 
thirds  of  the  voters  thereto  is  mandatory,  and 
any  excess  is  void. 

[Ed.  Note.— For  other  cases,  see  Countica^ 
Ceat  Dig.  H  303,  304;  Dec.  Dig.  |  190.*] 

2.  CouNTiss  (i  190*)  — Taxation— AsBsss- 

ICENTS— VAUOITT. 

An  assessment  fai  excess  of  the  rate  pre- 
scribed cannot  be  Justified  on  the  groond  that 
□umeroas  residents  in  the  county  rsftnested  tbe 
fiscal  court  to  make  the  levy  and  agreed  not  to 

resist  its  collection. 

[Ed.  Note.— For  other  cases,  see  Counticib 
Cent  Dig.  H  308.  801;  Dee.  Dig.  1 19a*l 

3.  Commn  (S  M0*)-^Aa8iSBii«wiii  Tamh 

XTT. 

A  tax  levied  by  tbe  fiscal  court  of  a  comitT 
in  excess  of  the  60-cent  limit  prescribed  hj 
Const  S  ^57.  is  void,  though  tbe  order  directed 
its  collection  for  each  magistezial  district  and 
its  expeoditare  for  the  bunding  and  improving 
of  the  roads  of  each  district 

[Ed.  Note.— For  other  cases,  see  Counties 
Cent.  Dig.  §8  308,  304 ;  Dec  Dig.  |  190  •] 

Appeal  from  Circuit  Oourt,  Ttigg  County. 

Action  by  Dona  Lester  against  W.  H.  Ham- 
mond and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

I>enny  P.  Smith,  of  Oadls,  O.  W.  Byan.  of 
Golden  Pond,  and  Kelly  &  King,  of  Cadli; 
for  appellanta  Breathitt  *  Breattdtt,  of 
HopktnsviUe,  for  aroeUeeb 

SDTTLB,  J.  Hie  question  to  be  detenahi- 
ed  in  this  case  is  whether  the  fiscal  oonrt 
of  Trlc^  county  has  the  poww  to  levy  a  tax 
in  excess  of  SO  cents  on  each  glOO  worth  of 
taxable  property  of  the  county  tear  any  tm 
jeut  exclusive  of  the  tax  tor  school  poxpoaea 
On  April  8.  1913,  it  levied  a  tax  of  as  ceati 
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upon  caA  9100  worth  of  tazaUe  pvepeHy  In 
the  ooiint7t  wbleh  It  apprcqniated  to  Uie  gen- 
eral fond  for  defraying  tbib  seceBsaiy  or- 
peases  of  the  coiuty  goTemmait  for  the  fla- 
cal  year,  and,  In  addition,  a  tax  of  2S  caita 
on  each  $100  worth  of  property  for  the  bnlld- 
insT  of  roads  In  the  county,  thus  ^oeedlns  by 
10  oents  the  constttntlonal  limit  of  60  cents 
on  the  9100.  Section  157,  Constltntlon,  pro- 
Tldea:  "The  tax  rate  *  *  *  for  other 
than  adbool  purposes,  shall  not,  at  any  tUne^ 
exceed  *  *  *  for  counties  and  taxlns  dis- 
tricts, fifty  cents  on  the  hundred  dollars;  nn- 
less  It  should  be  neoeesary  to  enable  such 
•  •  *  county,  or  taxing  district  to  pay  the 
Interest  m,  and  provide  a  sinking  fund  for  the 
extinction  of  Indebtedness  oontraeted  befwe 
the  adi^tton  of  this  Constltatlon.  No  coun- 
ty *  *  *  shall  be  authorized  or  permitted 
to  become  indebted,  in  any  manner  or  for  any 
.purpose,  to  an  amount  exceeding,  In  any  year, 
the  Income  and  revenue  provided  for  such 
year,  without  the  assent  of  two-tiiirds  of  the 
voters  thereof,  voting  at  an  election  to  be 
held  fOr  that  purpose;  and  any  Indebtedness 
contracted  In  violation  of  this  section  shall 
be  void.   •  • 

It  is  not  claboed  that  Uie  tax  levy  made 
for  the  year  1913  by  the  fiscal  court  of  Txlgg 
county  was  necessary  to  enable  it  to  pay 
the  interest  on,  or  provide  a  sinking  fund  f«, 
the  extinction  of  indebtedness  contracted  be- 
fore the  ad(Wtlon  of  the  Constitution. 

The  order  ma  king  the  levy  reads  as  fol- 
lows: "Pursuant  to  chapter  52,  art  5,  Ken- 
tucky Statutes,  it  is  ordered  by  the  court 
that  a  tax  of  to  the  general  fund  and  a 
tax  of  |u25  for  special  road  and  bridge  fund 
and  $.20  for  school  funds,  making  an  aggre- 
gate of  $.80,  be  and  tbe  same  Is  hereby  levied 
and  laid  upon  each  (100  worth  of  taxable 
property  as  assessed  and  equalized  for  state 
purposes  in  and  fOr  Trigg  county  for  the 
tax  year  of  1013;  1.  e.,  the  fiscal  year  be- 
ginning on  the  1st  day  of  July,  1918.  And  a 
tax  Of  $1JS0  Is  hereby  levied  and  laid  upon 
eadtL  male  person  of  the  age  of  21  years  or 
more  residing  In  said  county  at  the  date  of 
assessment,  viz.,  the  let  day  of  September, 
1912.  Said  ad  valorem  and  poll  tax  being 
necessary  and  is  for  the  purpose  of  paying 
off  the  existing  current  Indebtedness  and  to 
defray  the  necessary  and  current  expenses  <^ 
the  county  for  said  year,  and  same  shall  be 
collected  by  the  sheriff  at  the  same  time  and 
In  the  same  manner  as  Qie  state  revenue  Is 
collected  and  by  him  disbursed  on  the  orders 
of  the  court  and  the  county  court  where  by 
laws  provided,  and  the  said  tax  shall  be 
known  and  designated  as  the  county  levy 
fnnd  for  the  year  of  lOlS." 

On  Septwber  9,  1013,  the  fiscal  conrt 
amended  the  above  order  so  as  to  make  it 
read  as  follows:  "Pursuant  to  chapter  68, 
art  5,  of  the  IB^tucky  Statutes,  it  Is  or- 
dered hr  the  court  that  a  tax  of  9JBti  to  the 
general  fond  and  a  tax  of  9.20  for  school 
funds,  maUng  In  the  aggregate  f .55,  be  and 
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the  sane  Is  levied  and  laid  mpoa  eadi 

$100  worth  of  taxatde  i«opert7  as  assoasod 
and  eouallied  for  state  purposes  in  and  for 
Trigg  county  for  the  tax  year  1A18  Q.  e., 
the  fiscal  year  beginning  on  the  1st  day  of 
July,  1913),  and  a  tax  of  $1.60  la  herisby  lev- 
led  and  laid  npon  each  male  person  of  the 
age  of  21  ynrs  or  mon  residing  In  said  conur 
ty  at  the  date  of  assessment,  via.,  the  1st 
day  of  Sqttember,  1912.  And  it  is  furtl^ 
<Ncdered  by  the  court  that  a  tax  of  25  cents 
be  and  the  same  is  hneby  levied  and  laid  at 
tile  request  of  the  iffiq;ierty  owners. of  each 
aerate  magisterial  district  npon  each  $100 
worth  of  taxable  prt^erty  In  ead  magtsterial 
dlstxlct  in  and  for  Trigg  county  s^rately  as 
assessed  and  equalised  for  state  purposes  for 
the  tax  year  of  IftlS,  beginning  on  the  Ist 
day  of  July,  1918,  for  road  and  bridge  pur- 
poses In  each  of  said  mai^teEial  districts, 
and  the  sheriff  is  ordered  to  collect  and  keq» 
the  tax  of  each  maglsteiiai  district  separate 
for  the  exdnslve  nee  of  the  magisterial  dis- 
tricts paying  the  tax  respectively.  Said  ad 
valorem  and  poll  tax  being  necessary,  and,  ex- 
cept the  ad  valorem  tax  her^  levied  iq>on 
the  taxpayers  of  the  magisterial  districts  for 
road  and  bridge  purposes.  Is  for  the  purpose 
of  paying  oS  the  existing  current  indebted- 
ness and  to  defray  the  necessary  current  ex- 
penses of  the  county  for  said  year,  and  same 
abxiU  be  collected  by  the  sheriff  at  the  same 
time  and  in  the  same  manner  as  state  reve- 
nue is  collected  and  by  htm  disbursed  on  the 
orders  of  the  court,  and  the  county  court 
where  by  laws  provided,  and  same  shall  be 
known  and  designated  as  the  county  levy 
fund  and  the  magisterial  districts  road  and 
bridge  fund  for  the  year  1913." 

The  appellee  Mrs.  Dona  Lester,  a  resident 
and  taxpayer  of  the  county,  being  of  opinion 
that  the  fiscal  court  of  Trljx  county,  in  mak- 
ing the  levies  in  question,  violated  the  pro- 
visions of  section  157,  Oonstttntion,  to  the 
extent  of  the  excess  over  60  cents  on  the 
$100  contained  therein,  brought  this  action  In 
her  own  behalf  and  that  of  other  taxpayers 
of  the  county  for  the  purpose  of  enjoining  the 
sheriff  of  the  county  from  collecting  the  10 
cents  on  the  $100  in  excess  of  the  constitu- 
tional limit  The  sheriff  by  answer  traversed 
the  avermeoits  of  the  petition  snd  alleged  that 
the  levy  of  26  cents  on  eadi  $100  of  taxable 
property  for  road  and  bridge  purposes  Is  a 
special  tax  for  improving,  grading,  and  pik- 
ing the  roads  of  Trigg  county,  which  was  lev- 
ied upon  each  magisterial  district  at  the 
Instance  and  request  of  many  of  the  citizens 
and  taxpayers  thereof,  and  that  each  magis- 
terial district  will  receive  for  road  building 
therein  the  money  paid  by  it  on  the  levy  of 
26  cents  on  the  $100:  Furthermore,  that  the 
tax  of  each  district  as  collected  wlU  be  kept 
as  a  separate  fond  for  that  district  and  will 
not  go  into  the  county  fund  at  all  or  be  used 
for  any  general  conn^  purpose.  In  view  of 
whteh  It  was  alleged  It  cannot  be  said  that 
the  86  cents  and  26  cents  on  each  $100  worth 
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of  taxable  property  together  exceed  the  con- 
stitaticmal  limit  ot  60i  cents  on  eat^  ^100 
worth  of  taxable  property  of  the  county. 

Nnmeroas  tazpay^  of  the  county,  by  in- 
terrening  petitions,  concurring  In  the  allega- 
tions of  the  answer  of  the  sherlfT,  asked  to  be 
made  parties  to  the  action,  and  an  order  was 
entered  making  them  defendants  therein  and 
treating  the  several  petitions  as  their  answers. 
Thereupon  appellee  filed  a  general  demurrer 
to  the  answer  of  the  sheriff  and  those  of  the 
citlz^  and  taxpayers  made  defendants, 
which  demurrers,  and  each  of  them,  the  cir- 
cuit court  soatalned;  and,  no  farther  de- 
fense b^ng  made,  Judgment  was  entered  de- 
claring the  tax  and  levy  made  by  the  fiscal 
court  to  tile  extent  of  the  10  cents  in  excess 
of  50  cents  on  each  (100  worth  of  taxable 
property  Illegal  and  void,  and  perpetually 
enjoining  the  sheriff  from  collecting  said 
excess  of  10  cents  or  any  part  thereof.  Ap- 
pellanta  cmnplaln  of  that  Judgment;  henoe 
this  appeal 

[1]-  Tba  power  conferred  upon  the  fiscal 
oonrts  of  the  several  counties  of  the  estate  to 
levy  taxes  must  be  exercised  by  them  accord- 
ing to  the  provisions  of  the  Constitution  of 
the  state  and  within  the  limitations  imposed 
that  instrument;  and  when  it  la  tiierein 
declared,  as  in  section  167,  that  the  tax  rate 
for  a  county,  exclusive  of  the  school  tax, 
shall  not  exceed  SO  cents  on  the  $100,  Its 
fiscal  courts  in  making  the  tax  levy,  cannot 
exceed  that  amount  The  constitutional  pro- 
vision Imposing  the  Umitation  upon  the  pow- 
er of  the  fiscal  court  to  tax  property  of  the 
citizens  of  tbe  county  is  mandatory  and  must 
therefore  he  obeyed.  If  the  needs  of  the 
county  require  a  sum  of  money  greater  in 
amount  than  can  be  produced  by  a  tax  of  50 
cents  on  the  9100  in  any  one  year,  It  may  be 
obtained,  not  through  a  levy  above  that 
amount  made  by  the  fiscal  court,  but,  as  fur- 
ther provided  by  section  157,  Constitution, 
by  assent  of  two-thirds  of  ttie  voters  of 
the  county,  voting  at  an  election  to  be  held 
fbr  that  purpose. 

The  action  of  the  fiscal  court  In  luaklng 
the  levy  attacked  by  appellee  In  this  case 
was,  as  to  the  excess  over  50  cents  on  the 
$100,  viz.,  10  cents,  void.  This  question  has 
been  so  frequently  decided  in  this  Jurisdic- 
tion that  we  deem  It  unnecessary  to  do  more 
than  cite  some  of  the  cases  so  holding. 
Whaley  v.  Commonwealth,  110  Ky.  154,  61  S. 
W.  36,  23  Ky.  Law  Rep.  1292 ;  Blair  v.  Turn- 
pike Co.,  4  Bush,  157;  Levi  v.  City  of  Louis- 
ville, 97  Ky.  394,  30  S.  W.  973,  16  Ky.  h&vr 
Rep.  872,  28  L.  B.  A.  480;  Daviess  County 
Court  V.  Howard.  13  Bush,  101 ;  City  Council 
T.  PoweU,  27  S.  W.  1,  16  Ky.  Law  Rep.  174; 
M.  &  L.  T.  R.  Co.  V.  Wiggins,  104  Ky.  540.  47 
S.  W.  434,  20  Ky.  Law  Rep.  724 ;  Sparks  v. 
Robinson,  115  Ky.  453,  74  S.  W.  176,  24  Ky. 
Law  Rep.  2336;  Knipper  v.  Covington,  109 
Ky.  187,  58  S.  W.  498,  22  Ky.  Law  Rep.  676. 


[2,  t]  It  it  not  matOTlal  that  a  conolderable 
number  of  taxpayers  In  the  several  magis- 
terial districts  of  Trigg  county  requested  the 
fiscal  court  to  make  the  levy  of  the  tax  of  25 
cents  on  the  $100  for  the  construction  of 
roads  and  bridges,  or  that  the  oTigUuil  or 
amended  order  directs  that  the  tax  collected 
in  each  magisterial  dhrtrict  shall  be  expended 
in  building  and  improving  roads  tliereln. 
The  fact  remains  that  the  mon^  to  be  ex- 
pended on  the  roads  of  the  several  maglaterl- 
al  districts  is  to  be  raised  by  taxation,  im- 
posed by  the  only  govemmentnl  agmcjr  of  the 
county  authorized  to  levy  a  tax ;  and,  if  the 
power  to  levy  the  particular  tax  here  coin- 
idalned  of  cannot  be  exercised  onder  Uie  Gon- 
stttution  by  ttie  fiscal  court,  the  fact  tHat  any 
number  of  the  taxiuyers  ot  the  oonnty.  or 
even  all  of  th^  requested  the  levy  of  tbe  tax 
and  pledged  themaelTes  not  to  resist  Its  col- 
lection cannot  i^ve  validity  to  tbib  levy  or  oim-  • 
fer  upon  the  sheriff  the  right  to  collect  it 
The  authority  of  the  fiscal  court  to  levy  taxes 
cannot  be  made  to  rest  upon  a  contract  with 
the  taxpayers,  but  is  derived  alone  from  the 
Ccmstitutlon  and  statutes  of  the  states 

To  permit  the  collection  of  the  tax  levied 
in  excess  ot  60  cents  on  Uie  $100.  under  tlie 
method  attempted  to  be  devised  and  executed 
by  the  fiscal  court  of  Trigg  county  and  some 
of  the  taxpayers  thereof,  would  be  but  an 
evasion  of  the  mandatory  prorlalon  of  the 
Constltutlott  of  the  state,  contained  In  aee- 
tlon  167  ot  that  instmmeot 

As  it  is  apparent  from  the  record  that  the 
fiscal  court,  in  making  the  tax  levy  of  35 
cents  for  discharging  the  currrat  Indebted- 
ness or  expenses  of  the  county  and  26  cents 
for  road  purposes^  exceeded  the  constitution- 
al limit  of  60  cents  on  the  $100  by  10  cents, 
this  excess  of  10  cents  on  the  $100  tbe  Judg- 
ment of  the  drcnit  court  properly  ajolned 
the  sheriff  from  collecting. 

Judgment  aflOrmed. 


JOB  IRON  &  STEEL  CO.  v.  LATNE. 
(Court  of  Appeals  of  Kentucky.  May  20, 1014.) 

1.  Dauaobs  »  132*)— B»»B8Xva  Damaobs- 

INJUBZ  TO  LXa. 

A  verdict  of  $2,000  for  a  servant  16  years 
of  age,  whose  ankle  was  croihed  and  whose  lc( 
was  brokeo  in  four  places,  requiring  about  Uie 
usual  time  under  proiKr  medical  treatment  for 
bim  to  leave  his  bed,  and  who  had  to  walk  on 
crutches  for  13  fflontiu^  and  whose  leg  was  left 
somewhat  shorter  and  smaller,  so  as  to  become 
a  serious  and  permanent  deforoiity,  was  not 
excessive. 

[Ed.  Note.— For  other  cases,  see  Damsget, 
Cent.  Dig.  fS  372-^.  306;  Dec  Dig.  1 1S2.«I 

2.  Mastxb  and  SsBVAifT  (S  289*)— Acnon  ros 
Injubt— QuEsnoH  fob  Jubt. 

On  evidence  In  an  action  by  a  servant  16 
years  of  a^e  for  injury  by  being  caught  in  t 
disconnected  belt  banging  over  a  moving  shaft 
while  enKB^ged  in  "drosslng"  the  pots  in  a  gal- 
vanized  ^eet  metal  factory,  held,  that  the  ques- 


•Por  other  esMi  see  mum  to^  and  Motion  NUMBER  la  Dee.  Die.  *  Am.  Dig.  K«r-No.  8wl«e  *  Rw'r  Indona 
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tion  whether  he  iras  working  within  th«  scope 
of  his  vnploTmrat  was  for  the  jory. 

[iCd.  Note.— For  other  cases^  see  Master  and 
Servant.  Gent  1%.  H  1090,  1082-1132; 

».'T 


Dec  Dig.  I 

8.  HASnEB  AND  SxBTAItT  ({  186*)— MABTEB'S 
LlABILITT— FKLLOW  SKBVANT. 

In  such  action,  the  other  serranta  who  were 
engaged  In  knocking  down  a  temporary  con- 
veyor, so  that  the  pots  conld  be  drossed,  and 
who  directed  the  work  and  told  plaintiff  what 
tools  they  wanted,  and  had  him  work  as  they 
needed  him,  were  not  his  fellow  servants. 

[Ed.  Nota.— Fw  other  cases,  ue  Master  and 
Servant,  Gent  Dig.  ||  886-&1;  Dec.  Dig.  1 
US.*] 

4.  MaOTEB  Airo  SXBVAHT  (i  286*)— Mabteb'b 
llabilztt— qvxsnoh  fob  jubt— ouabdinq 
Machinkbt  and  Beltinq. 

In  Kentucky,  where  there  Is  no  statntoiy 
reqairement  that  revolving  belts  and  gears  be 
covered,  it  is  not  negligence  per  se  for  a  master 
to  operate  such  belting  and  gears  without  covei^ 
ing,  but  it  is  a  question  of  fact,  under  the  cir- 
cumstances In  each  case,  whether  he  has  ex- 
ercised ordinary  care  to  provide  a  reawmably 
safe  place  for  work. 

[Ed.  Note.— For  other  cases,  see  Master  ind 
Servant.  Cent.  Dig.  SS  1001,  1006,  1008.  1010- 
1015,  1017-1033,  1086-1042,  lOS,  1048-1060; 
Dec  Dig.  i  286.*] 

B,  Mastsb  and  Skbvant  (|  278*)— Action  fob 
iNJimaa— 8  umciBHCT  ow  Evidence— Un- 
aAFX  Place  to  Wobk. 

Efvfdence,  In  an  action  by  a  16  year  old 
servant  employed  in  a  galvanised  sheet  metal 
factory  for  injury  from  oeing  caught  in  a  dis- 
connected belt  hanging  over  a  moving  shaft 
while  engaged  in  drossing  galvanizing  pots, 
keld  to  show  defendant's  negligence  in  not  fur- 
nishing a  reasonably  safe  place  for  work. 

[Gd.  Note.— For  other  caaee,  see  Master  and 
Servant.  Oant  INg.  «  9B4,  966-008,  060-060, 
071.  m  977;  Dee.  IMg.  I  276.*] 

6.  Mastbb  and  Sbbvant  (S  281*^Aoiion  tob 

iNJITBISa— SUFFICIBNCT  OF  BTIOEKOB— GoN- 

TBIBTJTOBT  NbGUGENCB. 

Evidence,  in  such  case,  held  not  to  show 
that  plaintiff  was  guilty  of  negligence  in  failii^ 
to  apprehend  that  the  belt  would  suddenly  be- 
come caoght  on  the  shaft  and  begin  to  wind  ap 
with  it. 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  il  087-^;  Dec.  Dig.  | 
281.*] 

7.  Appbai.  and  Ebbob  (1  907*)— Thbobt  or 
Case— Diagbah  Quitted  fbou  Becobd. 

Where  defendant,  appealing  from  a  Judg- 
ment for  injuries  to  a  servant,  prepared  the  rec- 
ord, the  servant  might  insist  tliat  a  diagram 
omitted  therefrom  would  strengthen  his  theory. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  2889,  2911-2916,  2916, 
3678.  3674,  8676,  8678;  Dec.  Dig.  |  907.*] 

Ai^)eal  from  Circuit  Court,  Boyd  County. 

Action  Bertls  Alfred  Layne,  by  next 
Crtend,  ftgaLigt  the  Job .  Iron  &  Steel  Compa- 
ny. jDdgmwt  f6r  plaintiff,  and  defendant 
appeals.  Affirmed. 

S.  S.  WilUs  and  Proctor  E.  MaUn,  both  of 
Ashland,  for  appellant  .Zerfoes  &  Weakley, 
of  Ashland,  for  amiellee. 

NUNN,  J.  Tbis  is  an  appeal  from  a  Judg- 
ment awarding  damages  to  appellee  la  the 
sum  of  .12,000  for  personal  injuries  sustain- 
ed by  him  while  In  the  employ  of  appellant 


at  its  sheet  steel  plant  In  Ashland.  Appel- 
lee Is  a  boy,  and  at  the  time  .of  the  injury 
was  16  years  of  age. 

A  Iwlt  had  been  taken  off  a  pulley  and  .  was 
hanging  loose  on  a  revolving  abaft  The 
shaft  was  about  20  feet  from  tiie  floor,  and 
the  lower. end  of  the  belt  Just  about  touched, 
or  a  little  of  It  was  lying  on,  the  floor.  The 
boy  was  standing  near,  or  came  close  to,  the 
end  on  the  floor,  and  .suddenly  the  b^t  got 
cauf^t  on,  or  wedged  between,  something 
on  the  shaft,  i>erhaps  between  two  pulleys, 
and  began  rapidly  to  wind  around  it  The 
lower  end  .of  the  bdt  caught  the  boy's  leg, 
drew  him  up,  and  wrapped  him  around  the 
shaft  four  or  flve  times  before  the  machinery 
could  be  stopi)ed. 

[1]  His  ankle  .was  crushed,  and  his  leg 
broken  in  four  places.  It  is  not  necessary  to 
attempt  to  describe  the  suffering  incident  to 
such  an  injury.  It  required  about  the  usu- 
al time. under  proper  medical  treatment  for 
the  boy  to  leave  his  bed,  and  he  had  to  walk 
on  crutches  for  13  months.  The  leg  in  heal- 
ing and  knitting  became  .from  two  to  three 
Inches  shorter  than  the  other,  and  is  some- 
what smaller,  so  that  he  unquestionably  has 
a  very  serious  and  permanent  deformity.  If 
he  is.ffiitltled  to  recover  any  thing,  the  amount 
allowed  him  by  the  Jury  is  not  excessive;  In- 
deed appellant  does  not  criticise  the  amount 

The  business  of  appellant  was  the  manu- 
focture  of  galvanized  .sheet  metal,  and  the 
machinery  used,  so  far  as  it  pertains  to  this 
case,  consisted  of  an  add  tank,  a  pot  for 
holing  molten  zinc,  and  a  set  of  chain  con- 
veyors in  tvro  seriea  The  flrst  section  of 
the  conveyor  was  about  10  feet  long,  and  the 
second  about  60  feet  .long.  The  a<dd  tank, 
the  metal  pot,  and  Che  conveyors  were  set 
close  to  each  other  snd  in  the  order  named. 
The  process  of  galranlsinK  was  by  .starting 
a  sheet  of  inm  through  the  add  tank,  from 
which  It  went  between  iron  rolls,  Immersed 
in  molten  sine  contained  In. metal  pots,  from 
whldi  it  was  carried  over  the  flrst  and  sec- 
ond series  of  the  chain  conveyor,  and  then 
loaded  on  trucks  to  be  .carted  away.  The 
first  lO-foot  section  of  the  diain  conveyor 
was  rigged  on  a  temporary  structure,  con- 
sisting of  ircm  rods  bolted  together  so  that 
it.ooold  be  easily  knodced  down  and  moved 
out  of  the  way.  The  purpose  of  this  was  to 
give  easy  access  to  the  pots  containing  molt* 
en  metal,  as  they  had  to  be  desned  out  every 
week  or  so.  This  deaning  out  was  called 
"dros^ng"  the  pots  and  rolls.  In  the  run 
of  a  week  .certain  impurities  In  tlie  sine,  or 
"dross,"  as  it  is  spokoi  of  in  the  testimony, 
would  settle  at  the  bottom  of  the  tanks  and 
collect  on  the  rolls,  and,  tf  .this  dross  was 
not  removed,  it  would  very  materially  in- 
terfere with  the  process  of  manufacturing. 
This  cleaning  of  the  tank  and  taking  out  of 
the  rolls  for  drossing  was  done  by  means  of 
a  crane  swung  overhead,  and,  to  have  free 


■For  ottier  eases  see  same  topio  and  seetlon  NUHBSR  In  Dee.  Dig.  A  Am.  Olg.  Key-No.  Seriea  a  Rep'r  Indezas 
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«M  Of  .tbe  crane  uA  access  ta  the  pots,  U 
was  necessaFy  to  ramoTe  tUa  10-foot  Bectbm 
of  ttie  ooBT^or.  Appdlant  had  two  aeilea  of 
pots  and  GonToroiB  in  openttlfm,  and  they 
were  sitnated  wltbin  about, IB  ftet  of  eadi 
other,  and  jjiaralldL  Ordinarily  abont  six 
onployte  woifced  with  each  series;  that  la, 
a  man  started  the  metal  through  the  add 
bath,  another,  "called. the  drag-on^"  took  the 
sheet  from  the  galvanizing  tank  and  started 
It  (m  its  trip  over  the  Cfmveyors,  and  others, 
Including  the  aiv)eUee.  had  spedid  Uta  of 
work  to. do  In  the  process. 

AKWltoe  was  called  the  "^aln  hoy,"  and 
his  ^ce  of  work  ms  at  the  far  end  <it  Uie 
conveyor,  where,  by  the  use  of  tongs,  he 
lifted  the  galvanized  sheets,  partly  cooled 
by  their  Uip  tm  the  conveyor,  and  loaded 
them  onto  the  tmcke  above  mentioned. to  be 
carted  away,  but  on  Saturday  afternoon,  or 
audi  days  as  It  was  fbund  necessary  to  dross 
or  <£lean  out  the  pots,, all  the  men  at  work 
on  each  series  would  assist  It  was  at  such 
a  time  as  this,  and  on  a  Saturday  afternoon 
while  preparing  to  dross  .the  pots,  that  the 
accident  occurred.  The  first  thing  to  do  was 
to  remove  the  10-foot  temporary  section  ot 
the  chain  conv^r,  after  taking  ott  the  drive 
belt,. to  give  access  to  the  pots  and  p«mlt  the 
rolls  to  be  removed.  AU  the  men  on  this 
series  were  standing  there,  and  some  of  them 
wne  engaged  in  anboltlDg  the  temporary 
structure,  and  two  of ,  them  had  caught  ahold 
of  It  to  pull  it  out  of  the  way.  The  boy  in 
stepping  out  ot  their  way  came  In  contact 
with  the  belt. and  received  the  injuries  above 
deiKrlbed. 

[2]  No  objection  la  ui^  to  the  instruc- 
tions given  by  the  court,  but  appellant  tn- 
slsto  that  a-  peremptory  Instructioa  should 
have  been  given  to  And  in  its  favor,  and  It 
suggests  two  reasons  for  this.  First  it 
says-  that  the  boy,  at  the  time  of  hts  in- 
Jury,  was  at  a  place  where  his  duties  did 
not  require  him  to  be,  and  that  he  was  per- 
forming work  not  required  of  him  nor  within 
the  scope  of  Ms  employment.  Appellant's  su- 
perintendent swears  that  the  boy's  place  of 
work  was  at  the  end  of  the  chain  conveyor, 
and  that  his  duties  were  to  remove  the  gal- 
vanized sheeting  from  the  conveyor  to  the 
trucks ;  that  he  had  no  other  dutlra ;  and 
that  be  had  no  business  anywhere  else  in 
the  plant  The  boy,  and  nearly  all  the  oth- 
er witnesses,  swear  that  every  week  or  so  the 
metal  pots  had  to  be  dressed  or  cleaned  out; 
that  they  would  stop  the  <diain  conveyor, 
in  fact  all  the  work  Incident  to  galvanizing 
the  sheets  through  the  pots  would  cease ;  and 
that  at  such  times  it  had  always  been  the 
custom  of  the  chain  boy  to  aid  as  a  "gin- 
hand."  By  tbls  they  mean  that  it  was  the 
custom  for  tills  boy  to  assist  the  men  while 
they  were  removing  the  temporary  conveyor 
structure,  and,  when  the  rolls  were  removed, 
to  help  dross  them ;  that,  as  tbe  men  were 
taking  down  the  temporary  structure,  the 
boy  would  stand  near  by  to  band  them 


vrendhca  and  tooli^  «■  tb^  would  need 
tbem,  and,  iriien  ttu  work  was  comirietedv  be 
wonld  gather  19  tiw  toida  and  pot  tlieni  In 
their  propor  pilao& 

As  above  indicated,  ttie  snpwintendent  de- 
nies that  Oie  boy  had  any  mdi  daty,  and 
■ays  that  lie  did  not  know  that  he  ever  bad 
done  any  mdk  wosk,  bat  tlia  teattamny  of 
the  otlier  wttnessee,  Indndlng  the  b<^,  Aows 
that  this  had  been  the  Innirlable  xumctice. 
and  that  the  smterlatoulent  was  nsually 
around  when  this  chamcter  ot  work  was  be- 
ing done,  and  that  on  this  occasion  be  was 
standing  between  the  two  metal  pots,  or  with- 
in abont  16  feet  of  wb«a  the  boy  was  In- 
jured. Since  tike  evidence  tended  to  show 
ttiat  at  the  time  the  boy  was  at  a  place  and 
doing  the  duuracter  of  wwk  tiiat  be  was  ac- 
customed to  do,  and  also  that  It  was  with 
the  knowledge  and  approval  of  tbe  master, 
the  court  very  properly  sutanltted  tha  ques- 
tion to  the  Jury  for  their  determinatlcni. 

{3]  The  second  reason  urged  for  a.  per- 
emptoiy  instractlon  la  the  claim  that.  If  the 
premises  were  onaafe  or  dangNons  by  reason 
of  ^la  rsvolrtng  belt,  they  were  noade  so 
by  the  fellow  servants  of  appdlee.  We  do 
not  understand  how  tbe  men  who  were  en- 
gaged In  knotting  down  this  tonporary 
structure  so  that  tbe  pots  could  be  droaaed 
were  fellow  aervanto  ot  the  Ix^.  Aasiunlng 
that  he  had  duties  ther^  they  were  merely 
to  band  monkey-wrendiea  and  tools  to  these 
men  as  tliey  needed  them  in  loosening  tlie 
bolts  and  the  parts.  Tbese  nea  directed  the 
work,  and  told  the  boy  what  tools  tb^  want- 
ed, and  had  him  to  work  aa  they  needed 
him.  What  he  had  to  do  waa  to  stand  there 
and  be  ready  to  obey  their  call.  This  is 
fairly  dedudble  from  the  teatinMHiy  ot  evtty 
witness  except  the  superintendent  of  the 
plant  The  difficulty  In  the  case  in  tbe  way 
of  recovery  for  the  boy  is  not  the  question 
of  fellow  servant  or  of  the  insistence  that  be 
was  a  volunteer,  but  whether  the  position  of 
this  belt  whereby  he  was  injured  is  suffi- 
cient to  prove  that  the  appellant  was  neg- 
ligent in  failing  to  provide  tbe  boy  a  reason- 
ably safe  place  to  work. 

[4]  Id  K^tucky  there  is  no  statutory  re- 
quirement that  revolving  belts  and  gears  be 
protected  or  covered,  nor  la  it  negligence  per 
se  for  a  mastw  to  operate  belting  and  cog- 
wheels without  covering  or  guards.  The 
question  depends  on  the  circumstances  of 
each  case,  the  nature  of  the  service,  the  de- 
gree of  exposure  and  notice  thereof  to  the 
servant  (26  Cyc  1133),  and  it  Is  a  question 
of  fact  under  the  circumstances  of  each 
case,  for  the  Jury  to  determine  whether  the 
master  has  exercised  ordinary  care  to  pro- 
vide for  the  servant  a  reaaonatdy  aafe  place 
for  tbe  work  contemplated. 

[t-7]  At  the  times  when  th^  were  not 
dressing  the  pote  (that  la,  when  the  plant  was 
in  full  operation),  this  belt  was  connected 
with  the  pulley  on  the  line  shaft  above  te 
a  pulley  on  this  temporary  conveyor  sectloD 
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wblcb  fliey  wm  removing,  and  in  this  way 
tbe  conveTor  was  turned  or  driven.  There 
was  another  poller  on  the  line  shaft  atwTe, 
and,  as  we  gather  from  the  eridence,  close 
to  the  one  first  mentioned,  and  from  it  a  belt 
was  connected  with  the  droesing  pot  for 
tnming  the  rolto.  Of  course,  when  the  con- 
Teror  structure  was  being  knocked  down,  this 
cmiTeyor  belt  was  thrown  otC  the  conveyor 
pulley,  and  then  of  Its  own  motion  It  would 
Immediately  mn  off  the  line  shaft  pulley 
above.  In  this  way  It  would  hang  in  a 
vertical  position  from  and  over  the  line 
rtiaft,  and  the  line  shaft  would  turn  with- 
in It,  bat  wiOiont  friction  to  revolve  the  belt, 
or.  If  BO,  very  allgfatly.  The  fact  that  tlie 
rolls  in  the  molten  metal  were  driven  by  a 
pulley  on  this  same  line  shaft,  and  it  waa 
necrasary  to  keep  the  rolls  In  motion,  and  un- 
til the  very  time  they  were  taken  out  for 
drossing,  explains  the  reason  why  the  line 
shaft  was  not  stopped.  In  this  way  it  will  be 
seen  that  this  loose  swinging  belt  from  the 
rercdviiv  line  diaft  was  not  in  Its  usual 
smrioe,  nether  was  it  in  motion,  and  for 
tiiat  reason  no  one  conld  contend  that  It 
ahonld  bave  been  guarded  or  protected.  Mel- 
tber  can  it  be  said  that  the  boy  or  the  men 
wortdng  there  were  In  any  sense  goUty  of 
negligence  for  failing  to  apiH«hend  that  the 
belt  would  suddenly  beoome  caught  on  the 
line  shaft  and  begin  to  wind  with  it  It  is 
tme.  that  on  a  nearby  post  there  was  a  peg 
upfm  whidtL  the  bel^  under  Uie  drcomstano- 
es  of  this  case,  nsnaUy  hnng;  bat,  if  the 
Injury  was  caused  in  the  manner  the  evi- 
dence indicates  to  as,  It  wdnld  have  in  aU 
probability  happened  Jast  as  it  did,  evoi  if 
the  lower  end  of  the  belt  had  been  hung  In 
its  accostomed  place  on  the  peg.  If  the  pal- 
leys  on  the  shaft  had  been  set  further  apart 
tban  the  width  of  the  belt,  or  if  the  k^s 
or  set  screws  wedging  or  fostening  the  pul- 
leys onto  the  shaft  had  been  properly  set, 
there  could  have  been  nothing  on  the  shaft 
to  catch  the  belt  or  wind  it  up. 

There  Is  evidence  tending  to  show  that 
there  was  negligence  of  the  master  in  plac- 
ing the  pnlleys  too  cl<^  together,  considering 
the  width  of  the  belt,  and  there  is  no  evi- 
dence to  the  contrary,  and  the  accident  could 
not  have  occurred  from  any  other  cause,  un- 
less it  was  a  negligent  placing  of  the  Iceys 
or  set  screws  holding  In  place  these  same 
pulleys.  If  it  resulted  from  either  cause. 
It  was  the  negligence  of  the  master.  There 
was  introduced  In  evidence  a  sketch  or  dia- 
gram of  the  plant  showing  the  relative  loca- 
tion of  the  conveyor  pots,  shafts,  pulleys, 
switchboards,  etc.,  and  the  witnesses  make 
frequent  references  to  It  In  their  attempts  to 
describe  the  place  and  the  cause  of  the  ac- 
tion. If  that  diagram  was  with  the  record, 
it  would  make  the  evidence  clearer  to  us, 
and  It  might  disturb  this  theory  of  n^li- 
gence,  bat  it  Is  not  here.    Since  appellant 

«Varotbw 


prepared  the  record,  appellee  ndg^t  insist 
that  its  presence  would  strengthen  the  theo- 
ry. Aside  from  all  this,  there  is  sufficient 
eridence,  not  only  to  take  the  case  to  the  Ju- 
ry, but  to  support  their  finding  in  favor  of 
the  boy's  plea  that  his  injury  "waa  by  rea- 
son of  defendant's  failure  to  furnish  him  a 
reasonably  safe  place  in  which  to  do  the 
work  required  of  him." 
The  Judgmmt  is  therefore  affirmed. 


BABKEB  T.  COMMONWEAI/TH. 
(Court  of  Appeals  of  Kentucky.  May  29,  1914.) 

1.  HouoiDK      800*)  — SsLF-DBranas— In- 

STBUOTZONS. 

Where  there  was  no  evidence  that  accosed 

Btruek  decedent  when  he  was  In  no  danger,  or 
with  the  intention  of  brlngiDg  on  a  difficulty, 
but  the  evidence  showed  that  accused  itrua 
decedent  only  after  decedent  bad  fired  the  first 
shot,  and  that  thereafter  accused  shot  decedent, 
an  instruction  on  self-defenae  that,  if  accused, 
armed,  sought  decedent  to  oigage  in  a  difficulty 
to  kill  or  injure  hinu  and,  with  the  Intention  of 
bringing  on  the  difficulty,  struck  him  when  in 
no  danger  end  thereby  brought  on  tiie  difficalty, 
and  accused  willingly  entered  Into  the  conflict 
and  engaged  therein  up  to  the  time  be  fired  the 
fatal  snot,  he  was  not  Justified  on  the  grounds 
of  self-defense,  unless  he  had  abandoned  in 
good  faith  Ills  intention  to  bring  on  the  difficulty 
and  withdrew  Id  good  faith  from  the  conflict 
before  flriug  the  fatal  shot,  was  erroneous  as 
not  sustained  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  (0.4,  616-620,  622-680;  Dec  Dig. 
S  800.*] 

2.  HoHxoiDB  (f  800*)~SnEJ-*DEnii8B— IR- 

BTXUOnONS. 

An  instruction  on  self-defense  should  follow 
the  usual  language  of  bu<^  instruction,  which 
permits  accused  to  shoot  and  kill  decedent  where 
accDsed  at  the  time  believed,  and  had  reasonable 
grounds  to  believe,  that  he  was  in  danger  of 
death  or  some  great  bodily  harm  at  the  hands 
of  decedent,  and  that  it  was  necessary  or  was 
believed  by  accused  in  the  exercise  of  reasonable 
judgment  to  be  necessaiy  to  avert  the  danger, 
real  or  apparent,  and  an  instruction  predicated 
on  the  facts,  which  merely  permitted  accused  to 
shoot  and  wound  decedent,  was  erroneoas. 

[Ed.  Note^For  other  cases,  see  Homicide, 
Cent  Dig.  il  614.  616-620,  622-680;  Dec.  Dig. 
I  300.*] 

Appeal  from  Olrcalt  Court,  Garrard 
County. 

Robert  L.  Barber  was  convicted  of  man- 
slaughter, and  he  aroeals.  Beversed  for  new 

trial. 

James  I.  Hamilton  and  Lewis  L.  Walker, 
both  of  Lancaster,  and  Hazelrlgg  &  Hazel- 
rlgg,  of  Frankfort,  for  appellant  James 
Oaruett.  Atty.  Gen.,  and  D.  O.  Myatt,  Asst. 
Atty.  Gen.,  for  the  Commonwealth. 

MILLER,  J.  O^e  appellant,  Robert  U 
Barker,  waa  indicted  for  the  murder  of  his 
brother-in-law,  John  Eason ;  he  was  con- 
victed of  manslaughter,  and,  having  been 
sentenced  to  serve  a  term  In  the  state  pen- 
itentiary of  from  2  to  21  years,  he  appeals. 

Appellant  assigns  two  grounds  for  a  re- 
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versal:  (1)  That  the  Jndgment  la  not  sup- 
ported by  the  evidence;  and  (2)  that  the 
court  improperly  Instructed  the  jnry. 

Bason  had  married  a  sister  of  appellant, 
and  until  about  three  days  before  the  homi- 
cide appellant  and  ffiason  were  friendly  with 
each  other.  Appellant's  wife  had  died  a  few 
months  before,  leaving  a  daughter  about  16 
years  of  age,  two  small  boys,  and  a  baby  boy 
about  three  months  old.  Appellant  and 
Eaaon  lived  only  a  short  distance  from  each 
other,  and  appellant  arranged  with  his  sis- 
ter, Mrs.  Bason,  to  take  and  care  for  the 
baby  for  him,  for  which  he  was  to  pay  her 
$100  a  year,  and  to  furnish  the  mllfc  for  the 
child.  The  milk  was  furnished  twice  a  day, 
and  was  usually  delivered  by  appellant  Ea- 
Bon  had  living  with  him  a  nephew  named 
Homer  Luster,  about  19  years  of  age,  who 
had  att^pted  to  pay  some  attwtlon  to  ap- 
pellant's oldest  daughter.  Appellant  objected 
to  these  attentions  upon  the  part  of  Luster, 
assigning  the  youth  of  Luster,  as  well  as  the 
tender  years  of  his  daughter,  as  the  grounds 
of  his  objection.  No  hard  feelings  seem  to 
have  resulted  from  this  Incident,  however, 
although  appellant  shortly  thereafter  sent 
his  daughter  to  a  boarding  school  at  Rich- 
mond, Ky.  While  the  daughter  was  In  school 
at  Richmond  she  began  a  correspondence 
with  Luster ;  she  having  written  the  first  let- 
ter. In  order  to  prevent  a  discovery  of  the 
prohibited  correspondence  It  was  agreed  be- 
tween them  tiiat  she  would  direct  her  letters 
to  Mrs.  Eason,  and  would  place  a  cross  mark 
on  the  envelope  of  every  letter  that  was  in- 
tended for  Luster.  This  scheme  was  carried 
out  for  several  months;  Mrs.  Eason  at  least 
knowing  it.  If  not  participating  therein.  Mrs. 
Eason  and  Luster  also  testified  that  It  was 
known  to  Eason.  On  Thursday  before  the 
homicide,  which  occurred  on  Sunday,  Bati^er 
went  to  the  post  office  and  received  the  mail 
addressed  to  Mrs.  Eason.  Xt  consisted  of  two 
letters  and  a  card,  all  being  addressed  to 
Urs.  Eason  and  in  the  handwriting  of  Bar- 
ker's daughter.  Suspecting  that  the  letters 
were  intended  for  Luster,  Barker  opened 
them,  and  his  suspicions  vrere  confirmed. 
The  letters  contained  nothing  derogatory, 
however,  to  the  character  of  any  one;  they 
were  simply  love  lettras  from  his  dat^ter 
to  Luster.  When  Barker  went  to  Slaatni'B 
house  that  evening  to  deliver  the  milk  for 
his  baby  he  went  In  the  back  way,  and,  hav- 
ing left  the  milk  in  the  kitchen,  he  then  went 
forward  into  a  front  room,  and  after  speak- 
ing to  those  present  In  tiie  usual  way,  told 
his  sister  the  milk  was  In  the  kltdien.  Whoi 
Mrs.  Eaaon  went  into  Qie  kitchOL  to  prepare 
tile  milk.  Barker  followed  her  and  handed 
her  the  post  card  from  hla  daughttf,  saying 
that  it  was  given  out  witb  his  mail,  through 
mistake^  Mrs.  Bason  read  it,  and  told  Bar- 
ker it  was  from  his  daughta.  Barker  said 
nothing  to  Mrs.  Bason  as  to  the  two  letters 
Intended  for  Luster  and  which  he  had  open- 
ed ttiat  aftranoon.    There  is  considerable 


contradiction  as  to  what  was  said  by  Bather 
and  by  Mr.  and  Mrs.  Eason  immediately  aft- 
er Barker  had  delivered  the  post  card  Co  his 
sister.  Mrs.  Bason  testified  tiiat  Baiicer  said 
people  were  meddling  with  his  afCairs  and 
his  daughter  at  Richmond,  whereupon  Eason 
spoke  up  and  said  they  were  not  meddling 
with  his  affairs,  and  that  Barker  in  turn 
said  that  he  would  kill  the  man  that  med- 
dled with  his  affairs.  She  says  Barker  fur- 
ther said  he  was  going  to  Richmond  to  see 
about  this  letter  business,  and  r^ieated  that 
he  would  kill  the  man  that  meddled  witii  his 
affairs,  and  that  when  he  got  back  from 
Richmond  hell  was  going  to  be  to  pay.  Ac- 
cording to  Barker,  when  he  and  his  sister 
had  gime  to  the  kitchen  he  told  h«'  that 
some  one  was  meddling  with  bis  daughter  in 
Richmond  and  In  somebody's  name,  and  that 
she  denied  It;  that  he  told  her  bow  inter- 
ested he  was  in  his  daughter;  that  his 
friends  had  offered  to  furnish  him  the  money 
to  send  her  to  school ;  and  that  at  this  point 
John  Eason  came  in  and  the  quarrel  bcsan. 
Eason  saying  that  there  had  been  a  pack  of 
damn  lies  told  about  these  letters  all  winter. 
Barker  also  says  that  Eason  said,  "We  will 
get  you;  we  will  bum  hell  with  you,"  and 
that  John  Eason  and  his  other  relations  who 
were  present,  including  Luster,  made  such 
demonstrations  towards  him  that  he  believed 
they  were  prepared  to  take  his  life,  and  for 
that  reason  he  procured  a  pistol.  Up  to  that 
time  he  had  never  owned  a  pistol.  Barker 
did  not  go  back  to  the  house  to  take  the 
milk  to  his  baby,  but  sent  it  by  his  boy  on 
Friday,  .Saturday,  and  Sunday.  Elmer  Lan- 
tern, a  cousin  of  Homer  Luster,  testified  that 
on  Saturday  afternoon  he  Invited  Luster  to 
go  lunne  with  him  and  spend  Sunday,  and 
that  Luster  told  Mm  he  could  not  go  because 
he  was  expecting  trouble.  Luster  admits  he 
was  with  Lantern  on  Saturday,  but  did  not 
remember  whether  he  made  the  statemoit  at- 
tributed to  him  by  lantem;  he  did  not,  how- 
ever, deny  it 

Barker  was  the  trustee  of  the  school  dis- 
trict, and  as  he  was  custodian  of  the  key  to 
the  schoolbousok  he  had  been  requested  to  open 
the  schoolhouse  on  Sunday  afternoon  for  the 
purpose  of  holding  religious  services  therein. 
When  Barker  arrived  at  the  schoolhouse  he 
found  a  small  crowd  of  men  and  boys  gath- 
ered there,  including  Eason  and  Luster.  Aft- 
er Barker  unlocked  the  schoolhouse  door  he 
went  to  the  home  of  his  sister,  Mrs.  Hum- 
phrey, which  was  near  t^,  to  get  a  drink  of 
water;  and  when  he  returned  to  where  the 
crowd  was  standing  near  the  schoolhouse 
door  he  saluted  Eason  by  saying,  "John, 
how  is  my  baby?"  to  which  Bason  replied, 
"Very  well."  Barker  then  asked  Bason  if  b« 
could  have  a  conversation  with  him,  or  words 
to  that  ^ect,  to  wbidi  Eason  made  no  reply, 
but  started  walking  off  with  Barker,  side  by 
Bide.  Barker  says  he  told  Eason  that  be 
wanted  to  speak  to  him  about  his  daughter, 
and  referred  to  the  fact  that  Easoa  bad  a 
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wife  and  little  cUldren,  and  tbat  Barber  also 
bad  some  children ;  that  Eason  knew  Barker 
was  very  much  interested  in  bla  daughter; 
that  It  cost  him  a  good  deal  of  money  to 
bend  her  to  school,  and  suggested  that  they 
ought  to  be  friends,  and  asked  Eason  if  be 
would  please  not  hare  any  more  letter  writ- 
ing done  at  his  house.  Barker  says  Eason 
did  not  accept  this  in  the  spirit  In  wblch  It 
was  said,  but  inunedlately  became  enraged, 
and  said  to  Barker,  "What  we  are  doing  Is 
none  of  your  damn  business";  that  Barker 
said,  "Yes,  it  is,"  whereupon  Eason  respond- 
ed, "Xou  God  damn  son  of  a  bitch,  I  will 
feiK>ck  the  hell  out  of  you,"  and  jumped 
aropnd,  drawing  his  pistol  from  his  left  pock- 
et and  fired  from  under  his  coat  at  Barker. 
Barker  then  strad^  Eason  with  his  left 
hand,  and,  pulUng  his  pistol  from  his  right 
podcet,  fired  five  times  at  Bason,  killing  him 
almost  instantly.  Immediately  after  firing 
Barker  made  an  eccUunatlon,  which  has  been 
differently  reported  by  the  witnesses.  Some 
of  tbem  say  that  Barker  then  said,  in  sub- 
stance, "There  Is  another  son  of  a  bitch  here, 
and  I  would  like  to  see  him,"  or  words  to 
that  eCTect;  while  other  witnesses  testify  tbat 
Barker  said,  "There  la  another  son  of  a  bitch 
here  that  wants  to  take  my  life,  but  I  don't 
see  him."  Cttierrow,  a  witness  for  the  com- 
monwealth, testified,  that  Eason  said  to  Bar- 
ker after  the  shooting,  *'Bob,  yon  killed  me 
for  nothing."  No  other  witness  testlfled  that 
Elason  made  that,  or  any  other  statement 
after  he  was  aihot.  There  were  about  2S  peo- 
ple at  the  schoolhonse,  and  the  shooting  oc- 
curred  00  feet  from  the  crowd-  Barker's 
Tendon  of  the  dlflScnlty,  to  the  effect  that 
Bason  fired  the  first  shot  is  positlTely  cor- 
roborated lay  seren  wlbiessos,  while  no  vdt 
ness  testlfled  that  Barker  fired  the  first  shot 
Kierrow  Is  the  on^  witness  who  does  not 
say  that  Bason  fired  the  first  ahot^  and  says 
that  when  he  first  saw  the  difllcalty  Bason 
and  Barker  were  striking  at  each  other,  and 
that  he  did  not  see  Bason  shoot  This  tes- 
timony of  Shenow  does  not,  however,  con- 
tradict the  testimony  of  the  other  seven  wit- 
nesses, who  say  Eason  fired  the  first  shot, 
and  tbat  the  parties  then  struck  at  eaCb  oth- 
er before  Barker  fired;  it  only  shows  that 
Shmow  did  not  see  the  beginning  of  the  dif- 
ficulty. His  testimony  is  not  at  all  inconslst- 
ent  with  the  testimony  of  the  other  witnesses. 
It  farther  appears,  without  contradiction, 
that  Barker^  diaracter  as  a  sober,  peaceable, 
law-abiding  cittira  is  without  reproaiih. 
Ndttier  party  was  drinking,  and  it  is  not 
shown  that  etthw  of  them  was  given  to 
drinking. 

Under  this  testtmony  the  oourt  gave  seven 
Instmctlons,  tba  complaint  of  appellant  be- 
ing, however,  oonflned  to  the  fifth  and  sixth 
instructions  on  self-defense,  which  read  as 
follows: 

"(6)  If  yon  bdUeve  from  the  evidmoe  that 
at  tb»  time  the  dafendant,  Bobnt  Barker, 
diot  at  and  wounded  John  Eason  ao  that  ha 


died  thereby,  if  he  did  so  do.  he  b^eved  and 
had  reasonable  ground  to  believe  that  he  was 
then  and  there  In  danger  of  death  or  of  the 
infliction  of  some  great  bodily  harm  at  the 
hands  ot  John  Eason,  and  that  It  was  neces- 
sary, or  was  believed  by  the  defendant,  in 
the  exercise  of  a  reasonable  Judgment  to  be 
necessary,  to  shoot  and  wound  the  deceased 
In  order  to  avejt  the  danger,  real  or  to  the 
defendant  aivarent.  th^  you  on^t  to  acquit 
the  detflndant  upon  thn  ground  of  s^- 
defoise  or  apparent  necessity  therefor. 

"(6)  If  yon  should  believe  and  find  from 
the  evldoace  beyond  a  reasonable  donbt  that 
the  defendant,  armed  with  a  deadly  weapon, 
sooi^t  ont  ttie  deceased  for  the  purpose  ot 
engaging  In  a  difilcnlty  with  the  deceased  for 
the  purpose  of  killing  or  injuring  him,  and, 
with  the  intention  of  brtoging  on  the  dlfflCDl- 
ty,  for  the  said  purpose  slapped  or  struck 
the  decemed  when  he  was  In  no  danger  him- 
self, and  believed  himself  to  be  in  no  danger, 
at  the  hands  ot  the  deceased,  and  did  them- 
by  bring  on  the  difilcnlty  In  which  the  deceas- 
ed was  killed,  and  that  the  defendant  willing* 
ly  entoed  into  the  conflict  with  said  Eason, 
and  wHllngly  BngagaA  in  same  np  to  the  ttme 
he  fired  the  tfctal  shot  or  shots  that  took 
from  him,  the  deceased,  his  life  (If  you  be- 
li^e  he  did  so),  then  in  that  event  the  de- 
fendant oonld  not  be  jnsttfled  <m  the  grounds 
ot  self-defense  and  apparent  necesai^  there- 
tor.  Unless  the  Jury  should  brieve  that  the 
defiendant  had  abandoned  In  good  taitb  his 
intention  to  so  bring  on  the  difficulty  for  said 
purposes  (if  they  believe  he  had  snch  an  Inten- 
tion and  did  so),  and  withdrew  in  good  ftdth 
from  the  conflict  (If  they  believe  he  entered 
into  the  same  willingly  with  the  deceased) 
before  he  shot  the  deceased  (If  th^  bell^ 
he  did  so)." 

[1]  Appellant  claims  that  the  instrnctton 
upon  self-defense  should  have  closed  with  the 
fifth  instruction,  and  ^t  the  slxtti  instmc- 
tlon  idurald  not  bare  been  given,  for  the  rea* 
son  that  there  was  no  evidence  to  support  it 
There  cert^nly  is  no  evltence  even  tending 
to  show  that  Barker  slapped  or  struck  Eason 
when  he  was  in  no  danger  himself  or  with 
the  intention  of  bringing  on  the  dlfilcul^. 
The  evidence  of  seven  witnesses  shows  that 
Barker  slapped  or  struck  Baaon  only  after 
Eason  had  fired 'the  first  shot;  and,  as  we 
have  above  shown,  no  witness  testified  to  the 
contrary,  ^ce  Sherrow,  the  only  other  wit- 
ness upon  that  question,  says  they  were 
striking  each  other  before  Barker  ^red,  but 
he  does  not  know  which  one  struck  the  first 
blow. 

We  are  advised  that  the  trial  court  based 
the  sixth  Instruction  upon  the  authority  of 
Harris  v.  Commonwealth,  140  Ky.  41,  130  S. 
W.  801.  In  that  cas^  howerw,  there  was 
some  evidence  upon  which  to  base  the  in- 
Btmction.  The  objection  la  not  to  the  form 
<tf  thelnstmcUon;  It  Insists  that  the  instmc- 
Uott  dKnild  not  have  been  given  at  all  fof 
the  want  of  evidence  to  support  it  We  tii* 
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tbe  criticism  Is  well  taken,  and  that  the 
sixth  instruction  sbonM  not  hare  been  given. 
Chaplin  V.  Commonwealth,  142  Ey.  788,  135 
S.  W.  298;  Gamble  t.  Commonwealth,  ISl 
Ky.  372,  151  S.  W.  924. 

[2]  Furthermore,  upon  another  trial,  the 
fifth  Instruction,  Instead  of  permitting  Bar- 
ker to  shoot  and  wound  Eason  under  the  facta 
therein  predicated,  should  follow  the  usual 
language  of  snch  Instructions  which  permits 
the  defendant  to  shoot  and  till  ids  opponent 
under  the  circumstances  predicated  in  the  In- 
struction. 

As  this  case  will  have  to  be  tried  again,  we 
express  no  opinion  upon  the  first  ground  of 
error,  relied  upon  by  appellant,  that  the  ver- 
dict Is  not  sustained  by  the  evidence. 

Judgment  reversed  for  a  new  trlaL 


ADKINS  V.  KTEWABT. 
(Court  of  Appeals  of  Kentucky.  May  26, 1914.) 

1.  FBAVD  (I  10*)— GONOBAUCBNT  OF  DeFBCTB. 

While  the  role  of  caveat  emptor  applies 
to  sales  of  land,  yet,  wbere  the  vendor  conceals 
a  hidden  defect  which  the  purchaser  could  not 
Aseover  by  ordinary  examfnatiop.  he  la  goUty 
of  actionable  fraud;  for  sudi  fraud  may  con- 
sist as  well  of  the  concealment  of  what  Is  tme, 
aa  the  assertion  of  what  is  false. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Gent 
Dig.  I  15;  Dea  Dig.  |  10.*] 

2.  FKATH)  16*)— MlBBBPBIBBllTATIOnS. 

A  vendor  of  land  Is  not  guilty  of  frand  in 
concealing  defects,  unless  tbe  defects  concealed 
must  have  been  known  to  him,  or  the  drcum- 
Btances  were  such  aa  to  diarge  him  with  knowl- 
edge. 

[Ed.  Note.— For  other  oases,  see  Frand,  Gait 
Dig.  {  15:  Dec.  Dig.  |  16.*! 

S.  FBAUD  (I  SQ*>— ACRONS— Khowledoe. 

Actual  Knowledge  of  a  material  fact  con- 
cealed upon  a  sale  need  not  be  shown,  If  the 
facta  proven  warrant  an  Inference  of  such 
knowledge. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  H  46,  47 ;  Dec.  Dig.  |  60.*] 

4.  Fraud  ^  16*)— Ookoeaz.uxn'f— Evidsrok- 

suffzcienct. 

That  vendor  of  land  who  did  not  long  own 
it  lost  by  overflow  the  only  crop  planted  on  a 
part  is  biauffident  to  charge  bim  with  knowl- 
edge of  defects  in  the  sou  of  that  part,  and 
render  his  failure  to  disclose  them  to  a  pur- 
chaser fraudulent 

[Ed.  Note.— For  other  cases,  sea  Fraud,  Gent 
Dig.  I  15;  Dec  Dig.  |  16.*] 

8.  Fraud  (|  60*)— PsEsniiPnoNs. 

There  is  a  presumption  of  innocence  and 
against  frai^  which  must  be  overcome  by  legal 
evidence. 

[Ed.  Note.--For  other  cases,  see  Fraud,  Cent 
Dig.  II  46,  47;  Dec.  Dig.  {  !&•] 

Appeal  from  Oircolt  Gourt,  Boyd  County. 

Actton  by  Oscar  Stewart  against  S.  O.  Ad- 
kins.  From  «  Judgment  for  idalntifl,  d^nd- 
ant  appeals.  Afllrmed. 

S.  S.  Wlllla,  of  Ashland,  for  appellant.  J. 
F.  Stewart,  of  Ashland,  for  appellee. 

HANNAH,  J.  Oscar  Stewart  sued  B.  Q, 
AdUna  In  the  police  court  of  Ashland  to  re- 


cover 9B0  upon  two  notes,  ^e  defendant 
answered,  alluring  that  Stewart  had  Induced 
the  execution  of  the  notes  sued  on  by  frand 
and  misrepresentation  In  the  sale  by  plain- 
tiff to  defendant  of  a  lot  of  household  fur- 
niture, in  part  payment  for  vhldh  the  notes 
were  glv^ 

By  a  second  paragraph  of  his  answer, 
Adklns,  the  defendant,  set  up  a  counterclaim 
of  $72,  based  upon  an  alleged  breech  of  war- 
ranty in  the  sale  of  the  household  furniture 
mentioned,  alleging  that  he  had  paid  plaintiff 
therefor  the  sum  of  $132,  whereas  tbe  faml- 
tore  was  not  worth  to  exceed  $60. 

By  a  third  paragraph,  the  defendant  al- 
leged that  he  purchased  a  tract  of  land  from 
plaintiff,  containing  eight  acres,  for  which  he 
paid  plaiutur  $1,100;  that  plaintiff  knew  be 
purchased  it  for  the  purpose  of  tilling  it; 
that  there  was  an  acre  and  a  half  of  tlie  land 
which  had  been  overflowed  by  potson6us  wa- 
ters from  coal  mines,  thereby  destroying  Its 
fortuity,  so  that  It  would  not  produce  crops 
at  the  time  of  defendant's  purchase  of  this 
farm;  and  that  plaintiff  fraudulently  con- 
cealed this  condition  from  defendant;  that 
such  condition  was  not  discoverable  by  an 
ordinary  inspection ;  and  that,  by  such  fraud- 
ulent concealment,  plaintiff  had  damaged 
defendant  in  the  sum  of  $250. 

Upon  the  filing  of  this  answer  and  counter- 
claim, the  case  was  transferred  to  the  Boyd 
circuit  court;  and,  upon  a  trial  In  that  court, 
there  was  a  pnemptory  instruction  to  the 
Jury  to  find  a  verdict  for  tbe  plaintiff.  De- 
fendant appeals. 

It  is  conceded  that,  as  to  tbe  counterclaim 
contained  in  tbe  second  paragraiA  of  tbe  an- 
sww,  .tiie  rating  of  the  lower  court  was  cor- 
rect; but  appellant  contends  that  the  court 
erred  in  withdrawing  from  the  Jury  the  claim 
for  damages  for  fraudulent  concealment  in 
tbe  sale  of  the  land,  as  set  np  In  tbe  third 
paragraph  of  tbe  answer. 

[1]  Defendant  testified  that  when  be  wait 
to  examine  the  land  be  noticed  that  some 
low  ground  was  fenced  up  a^rately,  and 
that  he  asked  idaintiff  what  he  had  that 
fence  there  for,  and  that  plaintiff  replied  that 
be  bad  planted  that  part  In  corn,  but  that 
the  water  in  the  creek  had  overflowed  the 
land  and  drowned  oot  tbe  corn,  so  be  tbea. 
fenced  that  part  of  the  land  to  keep  his  cow 
In,  and  to  keep  her  oat  <tf  the  ordiard. 

Defendant  further  testified  that  after  bis 
purcbase  of  the  land  from  plaintiff  he  plowed 
up  that  part  referred  to,  and  planted  it  In 
com;  that  the  com  came  up  about  "finger 
length  high,"  and  then  perished  away.  Ha 
th^  sowed  it  in  mlUe^  and  Ibat  it  likewise 
perished  away;  and  diat  be  bad  never  been 
able  to  produce  anyUiing  on  that  acre  and  a 
halt 

A  witness  for  defoodant  testified  that,  be- 
fore be  sold  the  land  to  defendant,  plalntut 
planted  that  part  of  0ie  land  in  corn,  but  tbe 
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crop  failed,  and  fliat  he  then  fenced  tt  up. 
Anotber  witnen  for  defendant  teatlfled  fimt 
tbe  acre  and  a  half  mentioned  would  sot  pro- 
duce anything  when  plaintiff  owned  it,  hot 
he  does  not  say  what  Stewart  tried  to  pro^ 
duce  on  It 

Defendant  contends  i^kui  Ihlfl  evidence  the 
court  erred  In  peremptorily  InstmcUng  the 
lury  to  find  for  plaintiff. 

"According  to  the  weight  of  anOunlty,  the 
rale  of  caveat  emptor  applies  to  Bales  of  land; 
and  the  purchaser,  unda  ordinary  drcam- 
stances^  Is  required  io  use  reaatmable  pru- 
dence to  avoid  deception.  Thus,  where  the 
subject-matter  of  the  representation  Is  '  a 
fact  not  peculiarly  within  the  vendor's  knowl- 
edge, bat  is  one  as  to  which  the  pnrchaeer 
has  equal  and  available  means  and  opporta- 
nlty.  for  Information,  and  there  are  no  con- 
fidential relations  eTlsOng  between  the  two, 
and  no  fraud  or  artifice  is  used  to  prevent 
inquiry  or  Investigation,  It  is  a  general  rule 
that  the  purchaser  must  make  use  of  bis 
means  of  knowledge,  and  that,  falling  to  do 
so,  he  cannot  recover  on  tbe  ground  that  he 
was  misled  by  the  vendor."  20  Cyc.  SO. 

"But,  tbe  rule  of  caveat  emptor  does  not 
apply  where,  the  fact  in  question  Is  difficult 
of  ascertainment  by  the  purchaser,  and  Is, 
or  may  well  be  presumed  to  be,  peculiarly 
within  the  knowledge  of  the  vendor."  20 
Cya  67. 

"In  some  cases  It  hhs  been  broadly  held 
that,  if  the  buyei'  makes  no  inquiry,  the  sell- 
er is  under  no  obligation  to  disclose  even 
secret  or  hidden  defects  known  to  himself 
and  unknown  to  the  buyer,  but  may  remain 
idlent  and  let  the  latter  examine  the  property, 
or  Insist  upon  a  warranty,  and  is  not  guilty 
of  fraud,  unless  by  words  or  acts  he  mis- 
leads the  buyer.   The  better  doctrine,  how- 
ever, and  tbe  one  sustained  by  the  weight  of 
authority,  makes  a  distinction  between  patent 
and  latent  defects,  it  being  held  that.  If  the 
defect  Is  patent,  the  rule  of  caveat  emptor 
applies,  and  the  seller  cannot  t>e  held  liable 
for  failure  to  disclose  the  defect,  although 
he  knows  of  its  existence,  unless  he  does 
something  to  prevent  investigation ;  but  that, 
If  the  defect  Is  latent  and  known  to  him, 
his  intentional  omission  to  disclose  It  con- 
stitutes actionable  fraud,  his  mere  silence, 
with  knowledge  that  the  buyer  Is  acting  upon 
the  assnmptlon  that  no  defect  exists,  being 
sufficient  to  fix  him  with  liability,  unless 
soaiething  is  said  or  done  to  put  the  buyer 
ou  Inquiry.   And,  where  the  defect  Is  latent, 
the  purchaser  may  recover,  notwithstanding 
that  be  examined  the  article  and  failed  to 
discover  the  defect    On  the  other  hand,  it 
Is  well  settled  that  11  the  defect  Is  not  easily 
ascertainable  by  the  purchaser,  and  the  latter 
makes  inquiry,  the  vendor  Is  bound  either  to 
uake  no  representation,  or  to  disclose  the 
^hole  truth  in  such  a  manner  as  not  to  mis- 
lead the  purchaser;  and  that  an  Intentional 
omission  to  disclose  any  material  fact  will 
'sndffi  htm  Uahle.**  20  Ore.  64 


An  actionable  fraud  may  consist  as  well  of 
the  ooncenlment  of  what  Is  true  as  tbe  as- 
sertion of  ^rtiat  I>  fftlH^  Tbe  prtnctpleB 
stated  axe  in  accord  with  the  authorities  in 
this  state.  See  Hn^es  t.  Bobertson,  1  T. 
B.  Hon.  21B,  15  Am.  Dec.  104 ;  Farls  v.  Lew- 
is. 2  B.  Mon.  875;  Singleton's  Adm'r  v. 
Kennedy,  9  B.  Hon.  222:  Elaey  v.  Lamklu, 
156  Ky.  836,  162  &  W.  106. 

[2]  But  ^uduloit  concealment  Implies 
knowledge  and  intention.  Story  on  Equity 
Jurisprudence,  |  900.  The  fact  concealed 
must  have  been  known  to  the  seller,  or  the 
drcnnutances  have  been  such  as  to  charge 
blm  with  knowledge  thereof.  In  each  of  the 
cases  above  dted  the  material  fact  conceal- 
ed by  the  seller  was  known  to  the  seller  at 
the  time  of  the  sale. 

In  Kirtley's  Adm'x  v.  Shinkle,  60  S.  W. 
TiS,  24  Ky.  Law  Bep.  608,  It  was  held  that 
where  the  seller  of  the  shares  of  the  capital 
sto<^  of  a  bank  had  no  connection  with  the 
bank  from  which  knowledge  of  Its  condition 
could  be  Inferred,  aod  had  no  actual  knowl- 
edge thereof,  he  was  not  liable  to  the  buyer 
of  such  shares  in  an  action  for  deceit,  be- 
cause he  tailed  to  disclose  to  the  buyer  the 
Insolvent  condition  of  the  bank. 

[3]  Actual  knowledge  of  the  material  fact 
concealed  Is  unnecessary  .to  be  ^own;  It  Is 
sufficient  if  such  facts  be  proven  as  to  war- 
rant an  inference  of  such  knowledge.  Wel- 
kel  V.  Stems,  142  Ky.  013,  184  S.  W.  008,  34 
L.  R.  A.  (N.  S.)  1036. 

[4, 1]  However,  in  the  case  at  bar  it  was 
not  made  to  appear  that  the  plaintiff,  tbe 
seller,  had  actual  knowledge  of  the  alleged 
fact  that  the  fertility  of  the  soil  of  the  acre 
and  a  half  mentioned  had  been  destroy^  by 
the  action  of  poisonous  waters;  nor  were 
facts  prov^  sufficient  to  warrant  the  infer- 
ence of  such  knowledge  upon  tbe  part  of  the 
seller. 

A  witness  for  defendant  testified  that 
Stewart  planted  com  therein,  but  he  as- 
signs no  definite  reason  for  the  failure  of  the 
crop,  except  that  he  "supposed"  it  was  due 
to  the  destmctlon  of  the  fertility  of  the  soil. 
The  testimony  of  Stewart,  the  seller,  shows 
that  he  owned  the  land  but  a  short  time,  and 
that  this  was  the  only  time  he  ever  tried  to 
raise  anything  on  this  piece  of  land;  that 
tbe  water  drowned  this  com;  and  that  he 
had  no  knowledge  of  any  defect  in  the  soil. 
And  we  are  unable  to  say  that  the  failure 
of  one  crop  Is  alone  sufficient  to  warrant  the 
Inference  that  the  planter  thereby  acquired 
knowledge  of  tbe  fact  that  the  fortuity  of 
the  soil  had  been  destroyed. 

And,  assuming  it  to  t>e  trae,  although  the 
evidence  does  not  satisfactorily  establish  It 
that  tbe  piece  of  ground  In  question  is  sterile, 
the  facts  proven  were  not  sufficient  to  warrant 
tbe  Inference  of  knowledge  thereof  upon  the 
part  of  the  seller. 

In  an  action  to  establish  fraud,  courts  re- 
quire such  legal  evidence  as  will  overcome 
the  legal  preennqrtloa  of  innocence  and  ber 
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a  belief  of  the  truth  of  the  chaj^e  of  fraud. 
The  proof  offered  by  defendant  does  not 
measure  up  to  this  standard, 
l^lie  Judgment  la  Uierefore  afilxmed. 


FARMBB8'  NAT.  BANK  OF  AUOUSZA  t. 
FABMBB8'  ft  TBADBBET  BANK 
OF  llATSTHJiD. 
<Goart  of  Appeal*  of  Kentucky.  Bfay  22, 1014.) 

1.  Bills  and  Notxs  <i  296*)— liUBiurr  on 
Ihdobsement. 

An  indoreer  of  a  dieek  guaranteea  all  pzi- 
«r  indorsements. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  H  607-679;  Dec.  Dig.  S 
20«.*] 

2.  Banks  and  Banking  (|  148*)  —  Depos- 
its—Payment  OF  FoBOED  Check. 

-  A  bank  is  bound  to  know  the  signature  of 
its  depositor,  and.  it  It  pays  the  <meck  of  a 
depositor,  it  thereoy  admits  the  genaineuess  of 
his  signature,  and  is  estopped  to  afterwards 
deny  it,  to  the  detriment  of  an  innocent  third 
party. 

[IQd.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  H  438-446,  4D1,  402;  Dec. 
Dig.  I  148.*] 

8.  Banks  and  Bakxing  <|  147*)— Pathent 
of  foboed  c^ok  —  bsght  to  bxooteb 
Money  Paid. 

To  the  general  rule  that  money  paid  under 
a  mistake  of  fact  may  be  recovered,  tiiere  is 
an  exception  that  mon«r  paid  by  the  drawee  of 
a  forged  check  cannot  be  recorered. 

[Kd.  Note.— For  other  caaeB,  see  Banks  and 
Banking,  Gent.  Dig.  ||  488-464;  De&  Dig.  | 
147.*] 

4.  Banks  and  Banking  <i  147*)— Patuent 
OF  FoBOBD  Check— FoBQED  Indobseuent. 

It  a  bank  xtays  a  check  upon  which  the 
name  of  a  prior  Indorser  is  forged,  It  may  re* 
cover  back  the  amount  from  the  par^  to  whom 
it  was  paid  or  from  any  party  who  mdorsed  it 
subsequent  to  the  forgery,  dnce  the  bank  is 
not  bound  to  know  the  signatures  of  an  indors- 
er, and,  besides,  the  indorser  of  a  check  war- 
rants the  genuioeness  of  all  prior  indorsements. 

[Ed.  Note.— For  other  cajses,  see  Banks  and 
Banking,  Cent  Dig.  H  438-451:  Dec.  Dig.  S 
147.*] 

5.  Banks  and  Banking  (8  149*)— Payment  of 
FoBGED  Check— RtQHT  to  RBCOVEa  Money 
Paid. 

Where  a  bank  cashed  a  forged  check  on 
another  bank,  the  indorsement  also  bdng  forg- 
ed, without  ingoiry  or  question  and  without  any 
identificatioQ  of  the  holder,  and  indorsed  it  and 
sent  it  for  paymeot  to  the  drawee  bank,  the 
latter  bank,  upon  discovering  the  forgery  after 
having  paid  the  checA,  could  recover  the  amount 
thereof  from  the  former,  under  the  general  rule 
which  permits  a  recovery  of  money  ptdd  under 
mistake  of  fact;  such  case  not  coming  within 
the  exception  to  such  rule  which  does  not  per- 
mit the  drawee  to  recover  money  paid  under  a 
forged  check,  but  within  the  rule  as  to  forged 
indorsements. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  CenL  Dig.  §{  453,  454;  Dec.  Dig.  $ 
149.*] 

Appeal  from  Circuit  Court,  Mason  County. 

Action  by  the  Farmers'  National  Bank  of 
Augusta  against  the  Farmers'  &  Traders' 
Bank  of  Maysville.  From  a  Judgment  on  de- 
murrer for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 


Wortidngton.  Cochran  ft  Browning,  of 
Maysville,  and  11  Hargett,  of  Anguata,  for 
appellant  A.  D.  C(A^  of  UayavlUfl^  fm  ap- 
pellee. 

MIIjIiEB,  J.  The  appellant  does  a  bankjns 
business  at  Augusta,  Ky. ;  the  ai^»eUee  does 
a  like  business  at  Maysvllle,  Ky.  For  tM«Ti- 
ty,  they  will  be  called  the  Augusta  Bank  and 
the  Maysvllle  Bank,  re8i>ectlvely. 

On  February  6,  1913,  an  unknown  man, 
representing  himself  to  be  Fred.  Scbatzman. 
presented  to  the  Maysvllle  Bank,  at  Its  plac« 
of  business  in  Maysvllle,  a  check  drawn  on 
the  Augusta  Bank,  bearing  the  signature  of 
"James  Ware,"  as  drawer,  and  payable  to  the 
order  of  Fred.  Scbatzman,  for  ^75.  With- 
out Inquiry  or  qnestion,  and  without  any 
Identification  of  the  bolder,  the  Maysvllle 
Bank  paid  the  check  and  forwarded'  it  to 
Its  collecting  bank,  the  Fifty-Third  Nation- 
al Bank  of  Cincinnati,  Ohio,  which,  in  torn, 
forwarded  it  to  the  Augusta  Bank,  where  it 
was  received  and  paid  on  February  lOtli. 

James  Ware  was  a  regular  customer  and 
d^sltor  of  the  Angusta  Bank;  bis  account 
being  kept  in  the  name,  however,  of  "James 
Ware,  Agent"  And,  when  the  check  was 
presented  to  the  Augusta  Bank  on  February 
10th;  an  officer  of  that  bank  added  the  word 
"Agt"  to  Ware's  name  on  the  chedc,  and 
then  paid  It  and  charged  It  to  the  account  of 
"James  Ware,  Agent" 

On  March  14th,  when  Ware  went  ovee  bis 
checks,  be  at  once  discovered  the  check  was 
a  forgery;  and  It  afterwards  appeared  that 
the  Indorsement  of  Fred.  Scbatzman  was  like- 
wise a  forgery,  and  that  the  man  who  re- 
ceived the  money  vr&s  not  Fred.  Schatzjnan. 
These  facts  are  alleged  In  the  petition  and 
are  conceded  to  be  true. 

The  Maysvllle  Bank  having  refused  to  re- 
pay to  the  Augusta  Bank  the  money  thus  ob- 
tained upon  the  forged  check,  the  Augusta 
Bank  brought  this  action  on  August  21, 1913, 
to  recover  the  money  so  paid  ';  and,  the  cir- 
cuit court  having  sustained  a  demurrer  to 
the  petition  setting  up  the  tacts  aa  above 
stated,  the  Augusta  Bank  appeals. 

[1  ]  When  the  Maysvllle  Bank  Indorsed  the 
cbe<^  to  the  Cincinnati  Bank  for  collection. 
It  In  terms  "guaranteed  all  prior  Indorse- 
ments." 

[2]  It  la  a  weU-settled  rule  that  a  bank  is 
bound  to  know  the  signature  of  Ita  depositor ; 
and  If  It  pays  the  check  of  a  depositor  it 
thereby  admits  the  genuineness  of  bis  sig- 
nature, and  Is  estopped  to  afterwards  deny  It 
to  the  detriment  of  an  Innocent  third  party. 
The  reason  for  the  rule  Is  that  the  paying 
bank  has  In  Its  records  the  genuine  signa- 
ture of  Its  customer,  or  knows  It,  while  the 
collecting  bank  Is  a  stranger  to  Oie  signature 
of  the  drawer. 

Appellant  insists,  however,  that,  while  the 
geieral  rule  is  as  above  stated,  it  does  not 
ap^  to  the  acts  of  Indorsers ;  and  tarOtet' 
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tore  that  the  bolder  la  boosd  to  know  that 
U.  prevloiu  indonementB,  ludadlnff  that  of 
tie  payee,  are  the  genuine  handwriting  of 
tie  iwrttee  whose  names  appear  upon  the 
beck. 

[3]  ^e  role  that  money  paid  under  a 
:iistake  ct  fact  may  be  recorered  1b  too  well 
stabllsbed  to  need  any  dlBcnralon.  And  the 
xc^tlon  to  the  mie  that  money  paid  by  the 
Lrawee  of  a  forged  check  cannot  be  recoT- 
:red  la  equally  well  settled. 

In  S  Gy&  546,  it  Is  said:  "Althonj^  money 
>ald  by  mletake  can  generally  be  recovered, 
be  payment  of  forged  paper  is  an  exception. 
kVben  payment  Is  made  to  the  holder  of  the 
>aper  who  has  come  Into  possession  of  It 
.vithont  any  fault  on  his  part,  and  hts  sltn- 
Ltlon  would  be  rendered  worse  if  compelled 
:o  refund  than  It  was  before  receiving  pay- 
nent,  the  money  cannot  be  recovered  from 
aim.  If,  however,  he  has  been  negligent  In 
iny  regard,  he  cannot  retain  the  money.  To 
Justify  him  In  doing  so  the  bank  alone  must 
have  been  negligent.  If  neither  party  has 
been  negligent  or  both  have  been,  then  the 
bank  can  recover  the  money." 

[4]  But  the  right  of  the  drawee  against  a 
holder  under  a  forged  Indorsement  is  dif- 
ferent, and  is  thus  stated  in  2  Daniel  on  Ne- 
gotiable Instruments,  1  1668:  "A  bank  Is  not 
bound  to  know  the  signature  of  an  indorser. 
And  besides,  the  holder  of  the  check,  whether 
he  Indorses  It  or  not,  warrants  the  genu- 
ineness of  all  prior  Indorsements.  Therefore, 
if  the  bank  pay  a  chet^  upon  which  itbe 
name  of  a  prior  Indorser  is  forged,  It  may 
recover  back  the  amount  from  the  party  to 
whom  It  was  paid,  or  ttom  any  party  who  in- 
dorsed it  subsequent  to  the  forgery." 

The  rule  and  the  exception  are  well  stated 
by  Chief  Justice  Taney  in  Hortsman  v.  Hen- 
shaw,  11  How.  183,  13  L.  Bd.  653,  as  follows: 
"The  general  rule  undoubtedly  is,  that  the 
drawee,  by  accepting  the  bill,  admits  the 
handwriting  of  the  drawer,  but  not  of  the  in- 
dorsers.  And  the  holder  Is  bound  to  know 
that  the  previous  Indorsements,  Including 
that  of  the  payee,  are  in  the  handwriting 
of  the  parties  whose  names  appear  upon  the 
bill,  or  were  duly  authorized  by  them.  And, 
if  it  should  appear  that  one  of  them  is 
forged,  he  cannot  recover  against  the  ac- 
ceptor, although  the  forged  name  was  on  the 
bill  at  the  time  of  the  acceptance.  And  if  he 
has  received  the  money  from  the  acceptor, 
and  the  totgary  Is  afterward  discovered,  he 
will  be  compelled  to  repay  it  The  reason  of 
the  rule  is  obvious.  A  forged  Indorsement 
cannot  transfer  any  interest  in  the  bill,  and 
the  bolder  therefore  has  no  ri^^t  to  demand 
the  money." 

As  tbe  drawee  la  chargeable  with  notice  of 
the  drawer's  signatory  appellee  contends  ap- 
pellant cannot  recover,  while  appellant  eon- 
tends  It  shonld  recover  because  the  appellee 
as  holder,  was  charged  with  knowing  tbe 
geuQineness  of  tbe  indorsenioit 


The  exceptional  nda  wMdi  does  not  per- 
mit the  drawee  to  recover  nKmey  wbieta  U 
has  paid  upon  the  fivged  tibeA  of  Its  ene- 
tenner  Was  applied  by  this  court  in  Depoett 
Bank  of  Georgetown  v.  Fayette  National 
Bank.  90  Ky.  10,  U  8.  W.  839,  11  Ky.  Law 
Bop.  80S,  7  t.  B.  A.  m  In  that  caae  Wolf 
forged  tbe  name  of  Bnrgesl^  a  d^ositw  of 
the  Qeorgetown  Bank,  to  16  checks  which 
Wolf  collected  from  the  Fayette  National 
Bank,  which,  in  turn,  presented  the  checks 
to  tbe.Qe(^^»wn  Bank,  and  tbej  wwe 
there  paid  and  charged  to  the  acconnt  oif 
Burgees.  These  transactions  extended  from 
early  In  Decunbar.  18SS,  to  April,  18M;  the 
forgory  was  disoovered  on  Uay  7th.  Wolf 
was  Identified  when  he  collected  the  checks 
from  the  Fayette  National  Bank,  and  th»e 
was  no  reason  on  the  part  of  that  bank  to 
suspect  the  good  faith  of  tbe  transaction. 
Neither  was  there  any  absence  of  good  faith 
upon  Oie  part  of  tbe  Qeo^town  Bank,  since 
it  believed  that  Burgess  was  In  fact  tbe 
drawer  of  the  checks.  The  oidnloD  at  least 
twice  lays  stress  upon  the  fact  that  Wolf 
was  identified  when  he  collected  Qie  checks 
from  the  Fayette  National  Bank.  These 
facts,  therefore,  bring  the  case  wlttiln  the 
exceptional  rule  which  does  not  permit  mon- 
ey paid  nnder  a  mistake  to  be  recovered  by 
the  drawee  who  has  paid  the  forged  check  of 
Its  customor.  The  decision  goes  no  further, 
however,  and  does  not  apply  to  the  class  of 
cases  represented  by  the  case  before  ns, 
where  the  indorsement  was  likewise  forged, 
and  the  check  was  paid  on  the  fwged  In- 
dorsement before  it  was  finally  paid  by  the 
drawee. 

The  exceptional  rule  was  first  announced 
by  Lord  Mansfield  In  17^  In  Price  v.  Neal* 
3  Burr.  1357,  where  it  Is  said:  "It  was  In- 
cumbent upon  the  plaintiff,  to  be  satisfied, 
'that  the  bill  drawn  upon  him  was  the  draw- 
er's hand,*  before  he  accepted  or  paid  it ;  but 
It  was  not  Incumbent  upon  the  def^dant  to 
inquire  Into  It" 

In  the  opinion  in  Deposit  Bank  of  George- 
town V.  Fayette  National  Bank,  supra,  this 
court,  speaking  through  Judge  Fryw,  recog- 
nized the  fact  that,  while  the  decided  weight 
of  authority  is  with  Lord  Mansfield,  It  never- 
theless crltldsed  the  rule  laid  down  bj;  him 
In  Price  v.  Neal  as  being  possibly  too  sweep- 
ing in  Its  character,  and  that  it  conld  not  be 
said  that  the  rule  which  required  a  bank  to 
know  Qie  signature  of  its  depositor  was  with- 
out an  exception,  since  It  is  undoubtedly  true 
that  the  neglect  or  knowledge  of  Intervening 
parties,  who  come  Into  the  possession  of  the 
check  and  receive  the  mon^  on  It  from  tbe 
bank  wbem  It  Is  pa^ble,  would  In  some  In- 
stances be  of  snch  a  charactw  as  to  enable 
the  bank  to  recover  bade  the  money.  In 
support  of  that  qualification  of  the  rule,  Judge 
Pryor  quotes  from  Daniel  on  N^;otlabte  In- 
struments, VOL  2,  p.  669,  where  It  Is  said 
"that  wb«L  one  knows  that  It  la  a  forgery,  or 
takes  It  nnder  dreumetances  of  au^telon. 
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wlthoiit  proper  precaution,  or  whose  conduct 
has  been  sncb  as  to  mislead  the  banlc,"  the 
money  may  be  recovered  back.  The  o[dnlon 
further  dteB  the  case  of  National  Bank  of 
North  America  t.  Bangs,  106  Mass.  441.  8 
Am,  Rep.  349,  where  a  stranger,  giving  his 
name  aa  Rlskford,  drew  hla  check,  payable 
to  the  order  of  Buigs,  on  the  National  Bank 
of  North  America.  Bangs  Indorsed  the 
check,  and  the  bank  paid  the  money;  and, 
upon  discovering  the  foi^ery,  the  bank  noti- 
fied Bangs,  the  payee  and  Indorser,  and  sub- 
sequently sued  him  to  recover  the  money 
back.  The  bank  recovered  a  Judgment,  and 
this  court,  approving  the  ruling  of  the  Massa- 
chusetts court,  said:  "This,  we  think,  was 
proper,  as  It  would  be  an  exceedln^y  harsh 
rule  to  permit  one  who  negotiates  with  a 
forger,  and  obtains  his  check  payable  to  the 
use  of  the  party  advancing  the  money,  who 
then  Indorses  it  to  a  bank,  to  hold  onto  the 
money  when  the  payee  has  himself  contract- 
ed with  the  forger  and  given  credit  to  the 
paper  by  his  indorsement  that  led  the  bank 
to  believe  the  paper  was  genuine."  90  Ky. 
17,  IS  S.  W.  839,  11  Ky.  Law  Rep.  803,  7  L. 
R.  A.  819. 

The  opinion  of  Judge  Barbour,  of  the  sn- 
perior  court,  in  the  Georgetown  Bank  Case, 
supra,  is  reported  In  10  Ky.  Law  Rep.  3S1, 
and  ia  Instructive  as  giving  the  reason  for 
applying  the  exc^;>tlonal  rule  in  that  case. 
Judge  Barbour  said :  "The  rule  as  stated  la 
sustained  by  Price  v.  Neal,  8  Burr.  1S34; 
Levy  V.  Bank  of  U.  S.,  4  Dall.  234  [1  U  Ed. 
814];  Bank  of  U.  S.  v.  Bank  of  Ga.,  10 
Wheat  333  [6  L.  Ed.  334] ;  First  Nat  Bank 
V.  Rleker,  71  111.  439  [22  Am.  Eep.  104].  Not- 
withstanding these  high  authorltira  and  nu- 
merous other  cases  to  the  same  point,  Mr. 
Daniel,  in  hla  work  on  Negotiable  Instru- 
ments (section  1666a),  Questions  the  correct- 
ness of  the  mle  and  says:  'Where  the  bank 
discovers  the  forgery  immediately  and  de- 
mands restitution,  offering  to  return  the 
check  before  the  holder  has  lost  anything, 
by  regarding  the  matter  as  all  right,  we  can- 
not help  thinking  that  It  should  be  entitled 
to  recover  back  the  amount'  In  support  of 
Mr.  Daniel's  opinion,  It  is  argued  that 
though  a  bank  is  to  be  taken  as  knowing  the 
signature  of  its  customers  or  depositors,  yet 
If  It  falls  In  such  knowledge  and  Innocently 
pays  a  forged  check,  It  does  not  necessarily 
foUow  that  he  who  received  the  money  shall 
keep  it;  that  the  rule  is  one  of  mercantile 
policy  whereby  the  courts  imply  knowledge 
when  the  implication  Is  necessary  for  the  pro- 
tection of  tbe  rights  of  the  Innocent  person. 
To  this  much  of  the  argument  which  is  but 
a  statement  of  the  reason  of  the  rule,  we 
see  no  objection.  But  It  is  further,  and  we 
think  inconsistently,  argued  that  where  the 
bank  and  the  party  to  whom  the  check  Is 
paid  are  both  deceived  without  actual  fault 
upon  the  part  of  either,  there  being  no  col- 
lateral hardship  on  either  side,  the  bank, 
having  paid  the  money  under  a  clear  mistake 


of  fact  should  be  allowed  to  demand  its  re- 
turn. The  adoption  of  tbe  latter  part  of  this 
proposition  would  eftecUvely  destror  tlie 
rule.  As  between  the  bank  and  the  party  to 
whom  It  has  paid  Its  depositor's  check,  there 
Is  no  necesslt?  or  occasion  for  the  application 
of  the  rule  that  the  bank  must  know  its  de- 
positor's signature  except  where  both  tbe 
bank  and  the  party  to  whom  the  money  is 
paid  are  equally  Innocent  of  any  wrong.  If 
the  fault  Is  with  either,  the  loss  ia  upon  him 
in  fault  If  the  party  collecting  tbe  check  is 
guilty  of  negligence,  if  he  did  not  receive  it 
in  the  usual  course  of  business,  or  If  be 
received  it  under  circumstances  which  should 
have  excited  his  suspicion,  another  principle 
Is  Interposed  to  prevent  him  from  holding 
the  money  he  has  received.    While  on  the 
other  hand,  if  the  bank  pays  the  check  when 
It  could,  by  the  exercise  of  proper  care,  have 
discovered  that  It  was  a  forgery,  there  would 
be  no  occasion  for  the  interposition  of  the 
rule.  It  cannot  be  said  that  the  bank,  unless 
It  has  been  misled  by  his  conduct,  paid  the 
check  upon  its  faith  In  the  party  who  pre- 
sented it  It  paid,  as  the  law  presumes,  upon 
the  faith  of  its  knowledge  of  the  drawer's 
signature.     With  the  single  exception  of 
the  case  of  McKleroy  v.  Bouthem  Bank  of 
Ky.,  14  La.  Ann.  468  [74  Am.  Dec.  438],  aU 
the  cases  cited  by  Daniel  as  supporting  his 
view,  so  far  as  we  have  been  able  to  examine, 
are  cases  where  the  party  took  the  paper  un- 
der circumstances  which  should  have  excited 
his  suspicions,  or  cases  where  the  forgery 
was  not  that  of  the  drawer  but  of  an  Indors- 
er— ^very  different  cases.  The  drawer  has  no 
better  means  of  knowing  the  signature  of  the 
indorser  than  the  holder  of  the  paper  has. 
In  such  a  case  It  is  not  Incumbent  upon  the 
drawer  to  know  the  signatures  of  the  In- 
dorsers,  but  such  knowledge  Is  incumbent 
upon  the  holder  of  the  paper,  as  he  must  be 
presumed  to  know  his  title,  and  In  presenting 
the  paper  he  guarantees  the  genuineness  of 
the  signatures  of  the  prior  indorsers." 

In  the  course  of  its  opinion  in  the  Bangs 
Case,  supra,  the  Massachusetts  court  said: 
"If  the  suit  were  between  the  bank,  or 
drawee  and  a  party  who  took  the  check  in 
the  usual  course  of  business,  finding  it  in 
circulation,  or  even  by  first  Indorsement  from 
the  payee,  the  loss  would  fall  upon  the  bank, 
because,  having  greater  means  and  opportuni- 
ty to  become  familiar  with  the  handwritlog 
of  their  correspondents  or  depositors,  the 
law  presumes  that  drawees  will  know  these 
signatures,  and  be  able  to  detect  forgeries. 
*  *  *  But  this  responsibility,  based  upoD 
presumption  alone,  Is  decisive  only  when  the 
party  recovering  the  money  has  In  no  way 
contributed  to  the  success  of  the  fraud  or 
to  the  mistake  of  fact  under  wbidi  the  pay* 
ment  was  made." 

And  further  citing  Dllis  Ohio  Ufe  Trust 
Co.,  4  Ohio  St  628,  64  Am.  Dec.  610,  People's 
Bank  V.  Franklin  Bank.  88  Tenn.  W7,  12  a 
W.  716,  6  U  B.  A.  724,  17  Am.  St  884 
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aaapy  T.  Bank  of  CUndimatl,  IS  Wall.  eM,  21 
Bd.  847,  and  one  or  two  otber  e&eea,  and 
matlngiilshlitg  Flist  NaUimal  Bank  of  Or- 
leans T.  State  Bank,  22  Neb.  769,  86  N.  W. 
289,  8  Am.  St  Bep.  294,  JndBe  Pryor  dosed 
tbe  opinion  In  the  Georgetown  Bank  Case  as 
follows:  "Wldle  it  reste  upon  one  Blgntng 
blB  own  name,  or  tbat  of  a  bank  afBxlng  Its 
slgnatDTe  to  notes  to  pass  as  curroit  money, 
to  know  tbat  tbe  slgnatare  la  gennlne,  it 
also  rests  on  a  bank,  where  ducks  are  drawn 
upon  It  In  the  name  of  its  customer,  to  know 
Ilia  sl^iatnre,  and,  InsteaA  of  the  par^  to 
wbom  tbe  money  Is  paid  being  reanlred  to 
sbow  negligence  in  the  bank  paying  the  mon- 
ey. It.  devolves  on  the  drawee  to  show  neg- 
llgoicein  the  Indorser  or  bidder  who,  In  good 
faith,  Itas  recelTed  the  mcoiey,  before  the 
drawee  can  escape  liability.  Where  the  par- 
ties are  equally  innocent,  the  drawee  is  the 
loser.  There  Is  no  precedeiU:  in  this  court 
on  the  question ;  stm  we  are  not  inclined  to 
follow  the  views  of  text-writers,  in  the  face 
of  so  numy  adjudications  on  tbe  subject,  and 
with  no  case  presented  that  goes  farther  than 
to  modify  the  rule  in  cases  where  bad  faith 
or  negligent^  Is  to  be  attributed  to  the  hold- 
er or  Indorser  when  taking-  the  check." 

And  as  no  bad  faith  or  negHgmce  was  at- 
tributed to  the  Fayette  National  Bank  when 
It  took  the  «he(ft,  the  excepnonal  rule  was 
applied  In  tbat  case,  and  tbe  Georgetown 
Bank  was  denied  a  recovery.  The  effect  of 
tbat  decision,  however,  is  that,  when  the  hold- 
er or  Indordng  bank  Is  guilty  of  bad  flalth  or 
negligence,  the  exceptional  rule  does  not  ap- 
ply, and  money  paid  udder  mistake  may  be 
recovered  under  the  general  rule.  As  was 
well  said  by  Judge  Pryor,  tbe  exceptional 
mle  which  does  not  permit  the  drawee  to  re- 
cover money  paid  by  mistake  is  a  hanib  mle 
and  should  be  kept  sMctly  within  Its  bounds 
and  not  extended.  If  the  indorser  or  holder 
bas  been  guilty  of  fbe  first  neglteence,  there 
'  is  no  good  reason  wl?  he  should  not  bear 
the  loss,  under  the  general  rule  which  permits 
the  recovery  of  money  paid  under  a  mistake. 
This  view  is  supported  by  the  great  weight 
of  authority,  although  there  are  a  few  cases 
to  the  contrary. 

In  EUis  T.  Ohio  Life  Insurance  &  Trust  Co., 
4  Ohio  St.  628,  64  Am.  Dec.  610,  a  check  pur- 
porting to  have  been  drawn  by  Davis  &  Co. 
on  tbe  Mechanics'  &  Traders'  Bank  was  pre- 
sented by  a  stranger  to  the  defendant  bank, 
which  paid  tbe  check.  Tbe  check  proved  to 
be  a  forgery.  No  question  was  asked  as  to 
who  the  presenter  was,  or  as  to  his  right  to 
the  check,  and  the  forgery  was  not  discovered 
until  ten  days  afterwards,  when  tbe  check 
was  returned  to  the  defendant  and  repayment 
demanded.  In  tbe  course  of  a  very  able  opin- 
ion by  Judtfe  Ranney  it  la  said:  "In  all  such 
cases,  either  of  acceptance  or  payment,  the 
foundation  upon  wtilch  tbe  drawee  Is  made  to 
suffer  the  loss  Is  the  Imputed  negligence  tn 
accepting  or  paying,  until  he  has  ascertained 


the  bill  to  be  genuine;  and  In  case  of  pay- 
ment, notwithstanding  he  has  done  It  in  mis- 
take, and  parts  with  his  money  vrltfaout  re- 
cdvlng  the  supposed  equivalent,  and  not- 
withstanding the  holder  has  obtained  the 
money  without  consideration,  the  former  can- 
not be  reeved  from  the  consequences  of  his 
negligence  at  the  expense  of  tbe  latter,  and 
the  latter  may  in  equl^  and  good  ctmsclence 
retain  what  he  has  got  But  tliis  stem  rule  Is 
only  exerted  In  favor  of  a  holder  vritbout 
fault,  and  for  a  valuable  ooncdderatlon;  and 
we  deem  It  eQoaliy  clear  that  he  may,  by  his 
own  negUgrat  omdnct,  place  himself  In  such 
an  inequitable  position  in  reference  to  the 
drawee  as  to  deprive  himself  of  ttie  benefit 
of  this  mle  and  make  it  unjust  and  liuqui- 
tabte  that  be  sfaoold  ke^  what  he  has  obtain- 
ed 1^  a  mistake,  and  for  which  he  has  given 
no  eaidvaiait  We  do  not  here  gpmjL  of  nes- 
Ugence  as  a  matter  at  iaag^  We  only  intend 
to  deal  with  the  case  before  us;  and  that 
only  requires  us  to  say  that  where  the  neg- 
ligence readies  beyond  the  holder,  and  neces- 
sarily affects  the  drawee,  and  oonsistB  of  an 
omlssbm  to  ezerdse  soma  precaution,  ^ther 
by  the  agreement  of  ttie  parties  or  the  course 
of  bnalneBB  devolved  upon  the  holder,  In  rela- 
tion to  tbe  genuineness  of  the  pap«,  he  can> 
not,  in  negligent  dlsr^ard  of  this  duty,  re- 
tain the  money  received  upon  a  forged  instru- 
ment Both  these  propositions,  we  thtnk,  will 
be  fotmd  fully  sustained.  If  not  in  every  par- 
ticular, by  direct  adjudications,  1^  the  fixed 
principles  upon  which  nearly  all  the  cases 
have  proceeded." 

In  the  later  case  of  First  National  Bank  of 
Belmont  v.  Fii^  National  Bank  of  Bames- 
viUe,  68  Ohio  St  207,  00  N.  0.  723,  41  U  B. 
A.  584,  65  Am.  St  Bep.  748*  the  court  reaf- 
firmed the  doctrine  It  had  theretofore  an- 
nounced in  Ellis  v.  Ohio  Life  Insurance  ft 
Trust  Co.,  supra,  saying;  "In  the  case  now 
under  consideration  the  drawer's  name  was  a 
forgery,  but  the  name  of  the  payee  indorsed 
on  the  check  was  genuine,  having  been  writ- 
ten by  the  cashier  at  tbe  request  of  the  payee. 
It  has  been  urged  that  If  the  payee  had  be^ 
required  by  tbe  cashier  to  write  his  name  up- 
on tbe  check.  It  might  have  shown  that  his 
name  in  the  body  of  the  check  had  been  writ- 
ten by  himself,  and  thus  lead  to  a  detection 
of  the  forgery.  But  In  the  above  case  of 
First  National  Bank  of  Dauvers  v.  First  Na- 
tional Bank  of  Salem,  151  Mass.  280,  24  N. 
E.  44.  21  Am.  St  Bep.  450,  tbe  payee  in- 
dorsed tbe  check,  and  the  baodwriting  was 
the  same  In  both  names,  payee  and  indorser, 
and  yet  tbe  forgery  was  not  thereby  detected, 
and  the  court  attaches  no  importance  to  tbe 
fact  In  its  decision  of  tbe  case.  In  that  case, 
and  In  tbe  above  case  In  4  Ohio  St  628  [64 
Am.  Dec  610],  and  in  nearly  all  the  cases  in 
which  tbe  money  has  l>een  recovered  back, 
the  bank  purchasing  tbe  check  or  bill  took  it 
from  an  unidentified  stranger,  and  this  has 
ofteai,  tfaon^  not  alw^s*  beoi  held  to  be 
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mail  negligence  as  would  anthorlxe  a  recov- 
ery of  the  mcmey." 

In  Oermanla  Bant  r.  BonteU,  60  Mtnn.  188, 
62  N.  W.  827,  27  L.  B.  A.  68S,  61  Am.  St  Rep. 
619,  the  action  was  by  the  Germanla  Bank 
against  Boutell  to  recover  money  paid  on  a 
forged  check  drawn  by  Seymore  to  his  own 
order  and  against  the  account  of  Osborne  & 
Clark  in  the  Oermanla  Bank.  Boutell  cash- 
ed the  check  without  making  any  Inquiry  to 
•  ascertain  Its  genuineness,  althougb  the  places 
of  business  of  both  Osborne  ft  Clark  and  the 
bank  were  near  by.  The  foi^ery  was  dis- 
covered in  about  two  we^s,  whereupon  the 
bank  returned  the  dieck  to  Boutell  and  de- 
manded that  be  repay  the  money  which  he 
had  received  thereon.  After  referring  to  the 
general  rate  whlcb  allows  money  paid  under 
mistake  to  be  recorered,  and  the  ezoqttlonal 
mte  denying  a  recoTery  to  the  bank  wtto  pa^ 
the  UagfiA  tfbeck  of  its  cnstomer,  the  court 
said:  "But  white  the  general  doctrine  la  too 
wtil  establiahed  to  be  overruted  or  disregard- 
ed, yet  It  is  undoubtedly  true  that  the  tretfd 
of  the  modem  authorities  is  to  impose  upon  it 
some  limitations  and  modifications,  so  that 
it  is  not  always  eai^  to  definitely  state  when 
a  case  falls  within  the  doctrine  or  comes 
within  the  general  role  as  to  money  imld  by 
mistake^  From  what  examinatl0n  we  have 
been  able  to  make  of  the  authorities,  we  have 
arrived  at  the  contiuslon  that  there  are  very 
few  well-oonaldered  cases  which  go  further 
than  to  hold  that  the  bank  may  recover  back 
money  paid  on  a  check,  to  whl<^  the  fdgnature 
of  one  of  its  customers  was  forged,  when 
there  was  a  lack  of  good  faith  on  the  part 
of  the  payee  towards  the  bank,  as  when  he 
knew  the  check  was  forged,  or  knew  of  dr- 
cnmstances  casting  suspicion  on  Its  gen- 
uineness not  known  to  the  bank,  and  which 
he  did  not  communicate  to  It,  or  where  the 
holder  was  negligent  In  not  making  due 
Inquiry  as  to  the  validity  of  the  check 
before  he  took  It,  and  the  drawee,  hav- 
ing a  right  to  presume  that  he  had  made  such 
inquiry,  was  Itself  thereby  excused  from 
making  Inquiry  before  paying  It  In  the  first 
case  the  holder  Is  really  a  party  to  the  fraud, 
and  is  not  a  good-falth  holder.  In  the  second 
case,  he  has,  by  his  negligence,  contributed  to 
the  consummation  of  the  mistake  on  part  of 
the  drawee  by  misleading  him." 

In  People's  Bank  v.  Franklin  Bank,  88 
Tenn.  299,  12  S.  W.  716,  6  L.  R.  A.  724,  17 
Am.  St  Rep.  8S4,  the  name  of  Young,  a  de- 
positor of  the  People's  Bank,  was  forged  to 
a  check  drawn  on  that  bank  payable  to  the 
order  of  Morgan.  Morgan's  name  was  also 
forged  as  an  Indorser  on  the  check.  The 
check  with  the  foi^d  name  of  Young,  the 
maker,  and  of  Morgan,  the  indorser,  was  pre- 
sented to  the  defendant  the  Franklin  Bank, 
which  cashed  It  and  transmitted  It,  after  In- 
dorsing it  to  the  People's  Bank,  for  payment. 
The  People's  Bank  had  an  account  with  the 
Franklin  Bank,  and,  upon  the  rec^pt  of  the 


check,  the  People^s  Bank  passed  the  snMrant 
thereof  to  the  credit  of  the  Fraaklln  Bank. 
Hie  Peopte's  Bank  did  business  in  Spring- 
field, Robertson  county,  Tenn.,  while  tbe  de- 
fendant bank  did  business  at  OlaAsTUle.  io 
Montgomery  conn^.  The  tor^ry  was  dis- 
covered 31  days  afterwards,  whai  Xoong 
caoM  to  examine  his  passbook,  tc^tbw  with 
the  returned  checka.  Thereupon  the  People's 
Bank  canceled  the  charge  against  YoDiig,  the 
depositor,  and  promptly  notified  the  FnuikUn 
Bank  of  the  forgwy  and  demanded  that  it 
r^y  the  amouqt  it  had  received  apmi  tiie 
chefk;  and,' upon  its  refusal  to  do  so.  die 
People's  Bank  sued  to  reoovw  it 

It  will  thus  be  seen  that  the  l^nnessee 
caM  is  on  all  foun  with  the  case  at  bar ;  the 
namea  of  the  maker  and  the  indorser  tioth 
having  been  forged.  The  trial  court  in  the  Ten- 
nessee case  applied  the  rule  which  requtrecl  the 
drawee  at  its  poll  to  know  the  gennineneM 
of  the  signature  of  its  depositor,  and  dismiss- 
ed the  plalntlCTs  blU.  In  revming  that  Judg- 
ment, the  Supreme  Court  of  Tennessee  said: 
"Notwithstanding  some  conflict  of  authority 
upon  the  subject  a  careful  lnvestigati<ni  of 
the  adjudged  cases  and  of  the  tezt-4xM^ 
leads  us  to  the  conclusion  that  the  banlE  can 
recover  of  a  party  to  whom  paymoit  is  made 
on  a  forged  check,  indorsed  by  the  party  to 
whom  paid,  where  the  party  to  whom  paid 
has  been  gi^ty  of  negligence  In  receiving  and 
ludorslng  tiie  check,  for  notwithstandioK  the 
negligence  to  some  degree  that  the  paying 
bank  has  bem  guilty  of  In  paying  the  forged 
check,  without  detecting  the  forgery  of  its 
depositor's  signature.  It  often  happens,  or 
may  hai^n,  that  the  party  to  whom  pay- 
ment Is  made  has  been  guilty  of  the  first  Di- 
ligence In  purchasing  and  indorsing  the  forg- 
ed paper.  The  bank  upon  whom  the  check  Is 
drawn,  in  the  practical  administration  of 
banking  business,  may  well  be  lulled  to  a  less 
careful  scrutiny  of  ita  depositor's  s^naton 
of  a  check,  where  the  same  Is  indorsed  by- 
another  bank  with  wUch  it  Is  In  correspond- 
ence or  Interchange  of  business^  than  it 
would  exercise  In  accepting  and  paying  the 
same  check,  not  so  Indorsed,  to  a  stranger. 
The  Indorsement  of  the  dueck  by  the  payee 
may  be  said  ordinarily  to  be  a  guaranty  of 
the  genuineness  of  the  indorsemoits  thereto- 
fore on  the  paper,  and  also  of  the  genuluawss 
of  the  drawer's  signature^  subject,  perhaps,  to 
some  exertion  In  particular  cases,  as,  for 
Instance,  where  the  Indorsement  Is  made  af- 
ter the  genuineness  of  the  preceding  signa- 
tures has  been  approved  by  the  paying  bank. 
Applying  these  principles  to  the  case  at  bar. 
we  are  of  opinion,  and  so  adjudge,  that  the 
first  fault  was  with  the  d^^otdant  baiik.  This 
bank  accepted  and  cashed  a  check  drawn  od 
a  bank  in  another  a)anty,  to  wiilcb  the  name 
of  the  drawer  and  the  payee  had  both  been 
forged,  and,  so  far  as  this  record  discloses, 
without  requiring  any  idoitification  of  the 
parties  to  whom  such  paymoit  was  made, 
cfftainly  without  neaviBg  any  evidence  of 
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tbe  tdeotlty  of  mch  parties  tat  tbe  htsuAt 
of  Itadf  or  of  ottierB  wbo  be  Injued  by 
suf^  tcagery.  The  complalmnt  bonk,  npon 
leceiTliig  anch  check.  In  dne  course  <tf  mail, 
tor  deposit  to  credit  ot  d^ndant.  ml^t  well 
rely  upon  the  erardse  of  due  prudence  and 
diligence  on  the  part  of  its  depositor,  the  de- 
fendant bank,  and  might  well  regard  the  lat^ 
ter'B  indoreemeDt  of  the  (dieck  as  significant 
of  the  fact  that  snch  prudence  had  been  ex- 
erdsed,  and,  If  not,  that  the  indorsemoit 
would  stand  as  a  guaranty  to  the  paying  bank 
from  loss  that  might  otherwlae  fall  upon  it 
by  reason  of  Its  passing  the  amount  of  the 
dieck  to  the  credit  of  such  Indorsor."  In 
support  of  the  omclufilon  there  reached,  the 
court  dtes  3  Am.  ft  Bag.  Bnc  of  L.,  223,  226; 
Chltty  on  Bills  (IStb  Am.  Ed.)  431,  48S;'  2 
Parsons  on  Notes  ft  Bills,  80;  BoUes  on 
Banks  ft  D^tosltors.  i  188. 

In  First  National  Bank  of  Iilsbon  t. 
Bank  of  Wyndmere,  15  N.  D.  299, 108  N.  W. 
S46,  10  L.  B.  A.  (N.  S.)  49,  125  Am.  St  Bep. 
588,  the  plaintUf  and  defendant  were  banking 
eozporatlons,  located  reqiectlTely  at  Lisbon 
and  fVyndmere,  N.  D.  Blxby  &  Marsh  were 
depositors  in  the  lisbon  bank.  On  July  1, 
the  Bank  of  Wyndmere  presented  to  the 
Lisbon  bank  for  payment  a  for^d  check  pur- 
porting to  bare  been  drawn  by  Bixby  ft 
Marsh  npon  the  Lisbon  bank,  in  favor  of 
Theodore  Larson,  for  $60.25,  dated  June  27, 
1905,  and  Indorsed  in  blank  by  the  payee.  It 
also  bore  the  Indorsement  of  the  Bank  of 
Wyndmere  and  each  of  the  several  banks 
through  whose  hands  it  bad  passed  in  the 
usual  course  of  collection;  each  indorsiug 
bank  having  expressly  guaranteed  the  gen- 
uineness of  previous  indorsements.  Believ- 
ing the  check  to  be  genuine,  the  Lisbon  bank 
paid  It  and  chafed  it  to  the  account  of  Blx- 
by &  Marsh;  but,  when  that  firm  examined 
Its  checks  on  Jnly  20th,  it  was  immediately 
discovered  the  check  was  a  forgery.  The 
Lisbon  bank  immediately  notified  the  Bank 
of  Wyndmere  of  the  forgery,  and,  returning 
the  check, '  demanded  repayment,  and  subse- 
quently sued  to  recover  the  money. 

The  North  Dakota  Supreme  Court  repudi- 
ated the  rule  announced  In  Price  v.  Neal,  and 
held  that  the  drawee  of  a  forged  check,  who 
has  paid  tue  same  without  detecting  the  for- 
gery, may,  npon  the  discovery  of  the  for- 
gery, recover  the  money  from  the  party  who 
received  the  money,  even  though  the  latter 
'"'as  a  good-faith  holder,  provided  the  latter 
bad  not  been  misled  or  prejudiced  by  the 
firawee'a  failure  to  detect  the  forgery,  and 
that  the  burden  of  showing  that  he  had  been 
misled  or  prejudiced  by  the  drawee's  mistake 
tested  npon  him  who  claims  the  right  to  re- 
tain the  money,  for  that  reason.  And,  in 
i^Aising  to  follow  the  exceptional  rule  of 
Price  V.  Neal,  the  court  further  said:  "Be- 
ing ■»nvinced,  as  we  are,  that  this  doctrine, 
advocated  by  the  great  majority  of  the  cases 
which  have  oorae  to  our  attention,  to  the  effect 


that  a  drawee  ot  a  chedk  should  be  excepted^ 
from  the  ordinary  rules  relating  to  the  right 
to  reooTer  money  paid  b7  mistake^  la  unsound 
and  baa  never  been  adopted  in  this  state  by 
usage  or  statute,  it  would  be  notblng  less 
than  uaurpatlon  of  le^latlve  power  by  this 
court  to  declare  that  rule  to  be  the  law  of 
this  state  because  courts  In  other  states  have 
BO  hdd.  That  tbe  rule  In  quesfimi  Is  un- 
sound in  pilndple  and  unjust  is  almost  unl- 
versally  admitted,  and  the  courts  are  eOiow- 
ing  an  increasing  -  tendency  to  discard  it. 
We  think,  therefore,  that  we  are  diowlng  no 
disrespect  to  precedent  In  taking  tbe  stand 
towards  which  tbe  modem  decisions  are  un- 
mistakably tending  and  from  which  it  Is 
graerally  conceded  there  should  have  never 
been  any  departure.  We  therefore  reject  as 
unaound  tbe  doctrine  that  a  drawee  of  a  check 
should  be  excepted  from  tile  general  rule  In 
relation  to  the  recovery  of  money  paid  by 
mistake  Tbe  drawee  Is  presumed  to  know 
tbe  sl^tature  of  tbe  drawer  of  tbe  check  or 
draft ;  and  the  holder  of  such  check  or  draft, 
who  has  acquired  it  in  good  faith,  has  the 
right  to  act  in  reliance  on  that  presumption, 
provided  he  himself  has  omitted  no  duty,  the 
performance  of  which  would  have  prevented 
the  success  of  the  fraud.  Consequently,  if 
the  drawee  pronounces  the  check  genuine  by 
paying  It  or  otherwise  honoring  it,  the  holder, 
who  has  acted  in  good  faith  and  without 
n^ligence,  may  safely  rely  upon  the  Judgment 
of  the  drawee  and  act  accordingly.  The 
drawee  cannot,  nnder  such  clrcnmtances,  re- 
call his  acceptance  or  payment  to  tbe  detri- 
ment of  the  party  who  has  rightfully  relied 
upon  his  decision.  In  such  a  case  the  party 
who  received  the  money  has  the  supei-lor 
equity,  and  he  may  just^  retain  the  money, 
although  he  wa6  not  originally  entitled  to 
receive  it.  But,  as  is  usually  the  case,  when 
the  party  who  has  collected  the  check  had 
previously  cashed  it  or  taken  it  In  exchange 
for  commodities,  there  is  no  reason  why  he 
should  not  refund.  Every  one  with  even  the 
least  experience  in  business  knows  that  uo 
buslne£s  man  would  accept  a  check  In  ex- 
change for  money  or  goods  unless  he  Is  satis- 
fled  that  the  check  is  genuine  He  accepts  it  ^ 
only  because  *  *  *  he  has  sufficient  con- 
fidence In  the  honesty  and  financial  responsi- 
bility of  the  i»erson  who  vouches  for  it.  If  he 
Is  deceived,  he  has  suffered  a  loss  of  Ms  cash 
or  goods  through  his  own  mistake.  His  own 
credulity  or  recklessness,  or  misplaced  con- 
fidence, was  tlie  sole  cause  of  the  loss.  Why 
should  he  be  permitted  to  shift  the  loss,  due 
to  his  own  fault  in  assuming  the  risk,  upon 
the  drawee,  simply  because  of  the  accidental 
circumstance  that  the  drawee  afterwards 
failed  to  detect  tbe  forgery  when  tbe  check 
was  presented?  Our  views  find  much  sup- 
port in  many  of  the  cases  which  still  ding 
more  or  less  tenaciously  to  the  n^Ilgeuce 
rule,  notably  the  following:  First  Nat  Bank 
T.  Firat  Nat  Bank,  ISl  Mass.  280, 24  N.  B.  44, 
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21  Am.  St.  Rep.  450;  EUls  v.  Ohio  Life  Ins. 
ft  T.  Co.,  4  Ohio  St  628.  64  Am.  Dec.  610; 
People's  Bank  v.  Franklin  Bank,  88  Tenn. 
299,  12  S.  W.  716,  6  L.  B.  A.  724,  17  Am.  SL 
Bep.  884;  Canadian  Bank  t.  Bingham,  30 
Wash.  484,  71  Pac.  43,  60  L.  B.  A.  955 ;  First 
Nat  Bank  v.  State  Bank,  22  Neb.  769,  36 
N.  W.  289,  3  Am.  St  Bep.  294;  First  Nat 
Bank  v.  First  Nat  Bank,  4  Ind.  App.  356,  30 
N.  E.  808,  51  Am.  St  Rep.  221.  The.  case  of 
McKlero7  t.  Southern  Bank,  14  La.  Ann. 
462,  74  Am,  Dec.  438,  directly  supports  oar 
views,  and  we  are  gratified  to  note  that  our 
views  are  in  accord  with  those  generally  ad- 
vocated by  the  text-writers.  We  therefore 
hold  that  drawees  of  checks  and  drafts  are 
not  to  be  excepted  from  the  general  rule 
which  permits  the  recovery  of  money  paid 
by  mistake.  We  hold  that  a  drawee  who  has 
by  mistake  paid  a  spurious  check  or  draft 
may  recover  the  money  paid  unless  the  party 
receiving  the  money  has  been  misled  to  his 
prejudice  by  the  drawee's  mistake.  .If  any 
such  facts  exist,  they  are  best  known  to  the 
defendant,  and  It  Is-  his  duty  to  prove  them. 
The  complaint  discloses  .prima  facie  cause  of 
action  by  alleging  the  payment  by  mistake." 

And  In  Ford  v.  People's  Bank  of  Orange- 
burg, 74  S.  C.  180,  54  S.  E.  204,  10  L.  R.  A. 
(N.  S.)  63,  114  Am.  St  Rep.  986,  7  Ann.  Cas. 
744,  it  was  held,  under  what  is  sometimes 
termed  the  fault  or  negligence  rule  that  the 
drawee  of  a  forged  check  may  recover  the 
amount  paid  upon  it  to  one  whose  conduct 
has  been  such  as  to  mislead  him  or  Induce 
him  to  pay  the  draft  without  the  usual  se- 
curity against  fraud. 
-  In  Greenwald  v.  Ford,  21  S.  D.  28,  109  N. 
W.  516,  it  was  held  that  the  principle  that 
the  drawee  is  bound  to  know  the  signature 
of  the  drawer  of  a  bill  or  check  which  he 
undertakes  to  pay  is  not  decisive  la  favor  of 
the  payee  of  a  forged  bill  or  check  to  which 
he  has  himself  given  credit  by  his  indorse- 
ment 

In  American  Express  Co.  v.  State  National 
Bank,  27  Okl.  824,  113  Pac.  711,  33  L.  R.  A. 
(X.  S.)  188,  it  was  held  that  a  payee  receiv- 
ing money  from  a  bank  upon  a  check  par- 
^  porting  to  be  drawn  upon  It  by  one  of  its  de- 
positors, but  the  signature  of  which  was  in 
fact  forged,  was  not  entitled  to  retain  the 
same  except  ut>on  the  following  combination 
of  facts:  (1)  That  the  payee  was  not  negli- 
gent In  receiving  the  check;  (2)  that  the 
payer  was  lacking  In  due  care  In  paying  the 
same;  and  (3)  that  upon  the  payer's  action 
the  payee  had  changed  his  position,  or  would 
be  in  a  worse  condition  if  the  mistake  was 
corrected  than  If  the  payer  had  refused  to 
pay  the  check  at  the  time  of  its  presentment 
In  speaking  of  what  It  calls  the  "old  doc- 
trine" that  a  bank  was  bound  to  know  its 
correspondent's  signature,  and  could  not  re- 
cover money  paid  upon  a  forgery  of  the 
drawer's  name,  because  it  was  said  the 
drawee  was  negligent  not  to  know  the  forg- 
ery, and,  having  parted  with  his  money  by 


reason  of  his  own  negl^ence,  be  oonld  not 
be  permitted  ta  recover  it  back,  the  Okla- 
homa Supreme  Court  said:  "The  leading  case 
sustaining  this  proposition  la  Price  v.  Neal, 
3  Burr.  1354.  1  W.  BL  390,  decided  In  1762. 
A  great  many  of  the  courts  that  continue  to 
follow  the  old  rule  criticise  It,  but  follow  it 
upon  the  ground  that  It  has  been  eetabllsbed 
by  decisions  which  have  been  so  long  acted 
upon  that  It  Is  not  proper  to  disturb  them. 
All  the  text-book  writers  on  banks  and  bank- 
ing that  we  have  access  to  disapprove  the 
old  rule  as  unsound  and  unjust  Mr.  Morse 
says  of  It :  'This  doctrine  Is  fast  fading  Into 
the  misty  past  where  It  belongs.  It  Is  al- 
most dead;  the  funeral  notices  are  ready; 
and  no  tears  will  be  shed,  for  it  was  founded 
in  misconception  of  the  fundamental  princi- 
ples of  law  and  common  sense.'  2  Bforse, 
Banks  &  Bkg.  3  464.  Mr.  Bolles  says  it  is  a 
hard  rule.  'It  runs  against  the  great  rule 
that  money  paid  by  mistake  may  be  recov- 
ered back,  which  is  constantly  growLng  in 
Judicial  favor.'  2  Bolles,  Modem  Law  of 
Bkg.  721.  Magee  and  Zane  say  that  the  rule 
formerly  prevailing  has  been  modified  by  the 
courts  with  a  view  to  doing  equity  between 
the  parties.  Cyc.  states  the  modem  rule 
to  be  that  when  payment  Is  made  to  the 
holder  of  forged  paper  who  has  come  In- 
to possession  of  it  without  any  fault  on 
bis  part  and  his  situation  would  be  ren- 
dered worse  if  compelled  to  refund  than  it 
was  before  receiving  payment,  the  money 
cannot  be  recovered  from  him.  If,  however, 
he  has  been  negligent  in  any  regard,  he  can- 
not retain  the  money.  To  Justify  him  In  do- 
ing so,  the  bank  alone  must  have  been  negli- 
gent. If  neither  party  has  been  negligent  oc 
both  have  been,  then  the  bank  can  recover 
the  money.  A  great  many  authorities  are 
compiled  in  a  note  purporting  to  sustain  the 
text  and  all  do  so,  we  think,  to  a  greater  or 
less  extent  That  the  old  rule  is  unsound 
and  Illogical  Is  unquestionably  true.  It  is 
based  upon  the  theory  that  the  mere  fact 
that  B,  was  negligent  gives  A.  a  right  to  B.'s 
property,  which  A.  did  not  have  before  the 
negligence,  without  regard  to  the  question 
whether  A.  has  sustained  &ny  loss  by  the  neg- 
ligence or  not  In  any  other  case  involving 
the  question  of  negligence,  it  is  not  enough 
to  create  legal  liability,  or  to  give  A.  a  right 
to  acquire  or  retain  the  property  of  B.,  to 
show  merely  that  A  has  not  be«i  negligent 
One  more  element  is  necessary,  namely,  tliat 
damage  to  A.,  being  himself  Innocent  in  the 
matter,  should  naturally  and  proximately  re- 
sult from  B.'b  negligence.  2  Mora^  Banks  ft 
Bkg.  supra." 

[S]  We  are  not  however,  required  In  the 
decision  of  this  case  to  disapprove  the  rule 
of  Price  V.  Neal,  since  the  facts  here  bring 
this  case  within  the  scope  of  the  rule  in  cases 
of  forged  Indorsement  According  to  the 
weight  of  authority,  under  the  exceptional 
rule  a  bank  which  cashes  a  check  drawn 
upon  another  bank,  without  requiring  proof 
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OS  to  the  Identity  of  the  peam  presentliig 
the  same,  or  making  Inquiry  in  regard  to 
btm,  the  amount  of  which  check  Is  att^ 
wards  paid  to  It  1^  the  drawee,  Is  liable  to 
the  drawee  for  the  amount  so  paid,  where 
the  check  proves  to  be  a  torgery ;  It  having 
been  guilty  of  the  first  fault  First  National 
Bank  T.  State  Bank,  22  Neb.  760,  86  N.  W. 
2S9,  3  Am.  St.  Bep.  294;  First  National 
Bank  r.  First  National  Bank,  151  Mass.  280, 
24  N.  E.  44,  21  Am.  St  Bep.  4S0;  J^plo's 
Bank  T.  Franklin  Bank,  88  Tenn.  299.  12  S. 
W.  716,  6  L.  R.  A.  724.  17  Am.  St  Bep.  884 ; 
Ellis  T.  Ohio  Ll  I.  &  T.  Co.,  4  Ohio  St.  628, 
64  Am.  Dec  610;  Newberry  SavlngB  Bank 
T.  Bank  of  Ck)lambla,  91  S.  a  294,  74  S.  E. 
615.  38  !<.  B.  A.  (N.  S.)  1200. 

In  Newberry  Savings  Bank  t.  Bank  of 
Columbia,  supra,  a  man  who  represented  him- 
self to  be  B.  li.  Crooks,  and  who  had  In  tds 
possession  a  deixMltor's  passbook  Issued  to 
R.  L.  Crooks  by  the  Newberry  Savii^  Bank, 
went  into  the  Bank  of  Columbia  on  March 
21,  1907,  and  asked  to  have  cashed  a  check 
purporting  to  be  signed  by  Crooks  for  f  100, 
In  favor  of  the  Bank  of  Columbia  and  ^wn 
on  the  Newberry  Savings  Bank.  Qlbbs,  Oie 
cashier  of  the  Bank  of  Columbia,  asked 
Norwood,  the  cashier  of  the  Newberry  Sav- 
ings Bank,  by  telephone,  if  a  check  of  B.  Ij. 
Crooks  on  his  bank  for  $100  would  be  good, 
and.  on  receiving  an  afllnnatlve  answer, 
Glbbs  cashed  the  check.  The  Bank  of  Colum- 
bia then  Indorsed  the  check  and  sent  it  tor- 
ward  for  collection  In  the  usual  way,  and  the 
Newberry  Savings  Bank  paid  the  check  on 
its  presentation  by  tiie  Exchange  Bank  of 
Newberry.  A  second  check  for  $160,  dated 
April  1,  1907,  was  cashed  by  the  Bank  of 
GoIumUa  and  paid  by  the  Newberry  Savings 
Bank,  tinder  similar  drcumstonces.  In  May, 
1908,  more  than  a  year  after  these  transac* 
tlons.  Crooks  having  occasiim  to  go  to  the 
Newberry  Savings  Bank,  it  was  then  dis- 
covered that  the  man  to  whom  the  Bank  of 
Columbia  had  paid  the  money  was  not 
Crooks,  and  tliat  his  name  had  been  forged- 
After  demand  made  and  refusal  to  refand, 
the  Newberry  Savings  Bank  sued  the  Bank 
of  Columbia  and  obtained  Judgment  Upon 
the  trial  it  appeared  that  the  drawer  of  the 
checks  was  a  stranger  to  the  officers  of  the 
Bank  of  Goluqibla,  and  It  was  not  lOiown 
that  any  identlflcatlon  was  required  of  him. 
In  affirming  ttie  judgment  the  South  Car- 
olina Supreme  Court  said:  "The  rule  that  a 
bank  should  know  the  signature  of  ite  gob- 
tomos  is  not  available  to  one  who  repre- 
sents to  the  bank  that  he  holds  In  bis  hand 
the  check  of  the  customer,  without  having 
taken  pracantions  to  ascertain  the  Identity 
of  the  peison  with  whom  be  was  dealing. 
The  law  Is  thus  stated  in  Ford  v.  People's 
Bank,  74  S.  a  180,  64  S.  B.  204,  10  L.  B.  A. 
(N.  S.)  63, 114  Am.  St  Bep.  986,  7  Ann.  Cos. 
744,  quoting  ftom  National  Baitk  t.  Bangs, 
106  Mara.  441,  8  Am.  BeP.  849:  TO  entiUe 
the  holder  to  retain  money  obtained  by  a 
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forgery,  he  sboold  be  able  to  mnlntnin  that 
the  whole  responsibility  of  detormlnii^  the 
validity  of  the  signature  was  placed  upon  the 
drawee,  and  that  the  n^llgence  of  the  drawee 
was  not  lessened,  and  that  he  was  not  lull- 
ed into  a  false  security  by  any  disregard  of 
duty  on  his  (the  holder's)  own  part  or  by 
the  failure  of  any  precaution  from  which  his 
implied  assertion  In  inresentlng  the  check  as  a 
sufficient  voucher  the  drawee  bad  a  right  to 
believe  ha  had  taken.'  This  case  is  much 
stronger  in  favor  of  tihe  drawee  bank  than 
the  Ford  Case,  for  there  the  bank  which  re- 
ceived the  money  did  not  take  the  draft  from 
the  person  who  signed  it  but  from  an  in- 
dorsee in  the  usual  course  of  business.  All 
of  the  authorities  cited  by  the  appellant  re- 
late to  the  obligation  of  the  payee  bank  to 
know  the  signature  of  ite  customers  as 
against  a  bank  not  dealing  with  the  drawer, 
but  taking  the  check  by  indorsement  from 
others.  None  of  them,  and  none  that  we 
have  been  able  to  find,  exempt  a  bank  from 
liability  to  refund  money  which  It  has  re- 
ceived on  a  fbrged  check  taken  by  It  directly 
firom  the  forger.  On  the  contniy.  In  Bank 
of  St  Albans  t.  Farmers'  ft  M.  Bank,  10 
Vt  141,  33,  Am.  Dec.  188,  the  court  said:  .'It 
seems  now  well  settled  that  a  person  giving 
a  security  In  payment  or  procuring  it  to  be 
discounted  vouches  tor  ite  genuineness.*  The 
same  principle  is  laid  down  in  National  Bank 
V.  Bangs,  supra.  The  courts  with  practical 
unanimllgr  go  at  least  to  the  extent  of  hold- 
ing that  a  bank  whldi  takes  a  forged  check 
without  taking  due  care  to  ascertain  ite 
genuineness  must  refund  the  money  paid  to 
it  br  the  drawee  bank.  See  note  to  First 
Nat  Bank  v.  Bank  of  Wyndmere,  10  L.  B.  A. 
(N.  S.)  58.'* 

It  has  been  said  that  there  are  only  four 
cases  holding  the  contrary,  namely.  Bank  of 
St  Albans  v.  Farmers'  &  M.  Bank,  10  Vt 
141,  33  Am.  Dec.  188 ;  Salt  Springs  Bank  v. 
Syracuse  Savings  Inst,  62  Barb.  CN.  T.)  101 ; 
Com.  ft  F.  Nat  Bank  v.  First  Nat  Bank,  80 
Md.  11,  96  Am.  Dec  654;  uid  Howard  v. 
msslssippi  Valley  Bank,  28  La.  Ann.  727,  26 
Am.  Bep.  106.  Of  these  casra,  the  first  was 
decided  in  1838,  the  second  In  1863,  the  third 
in  1868,  and  the  fourth  In  1876.  Of  these 
cases  it  lias  been  said  that:  "In  so  far  as 
they  allow  the  benefit  of  the  exception  under 
circumstances  showing  negligence  or  miscon- 
duct on  the  part  of  a  bank  purchasing,  or  tak- 
ing for  collection,  *  *  *  a  che<3c  drawn 
upon  imother  bai:^  fliey  are  wholly  Irrecon- 
cilable wiUt  the  great  wdght  of  Judicial  de- 
cision and  oiflnlon,  as  well  as  variant  from 
the  spirit  of  toe  exception  declared  in  Price 
V.  Neal,  and  the  great  number  .of  subsequent 
decisions  in  which  it  has  been  observed." 
66  W.  Va.  645,  66  S.  XL  761.  36  L.  B.  A.  (N. 
S.)  6ia 

To  this  list  there  may  possibly  be  added 
a  fifth  case  (Bank  of  Williamson  v.  HcDoweB 
County  Bank,  66  W.  Va.  645,  66  S.  B.  781,  86 
L.  B.  A.  [N.  8.]  606,  decided  in  1909).  In 
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that  case  Toung  was  a  depositor  of  flie  Bank 
of  WllUanuon.  In  September,  IfiOT,  a  stran- 
ger presented  to  tbe  McDowell  County  Bank 
a  cbeck  drawn  upon  tbe  Bank  of  WilUamson 
for  $100,  and  purporting  to  have  been  drawn 
br  Tonng  and  payable  to  the  order  of  Goorge 
Horner.  The  stranger  wrote  the  name  of 
George  Homer  on  tbe  bad^  of  the  cIum^  and 
delirered  it  to  the  McDowell  County  Bank 
for  collection.  Thai  bank  did  not  cash  tlie 
check  or  place  the  amount  to  the  credit  of 
Homer;  oa  the  contrary,  it  took  the  dieck 
for  collection,  and  forwarded  It  for  that  pux^ 
pose.  On  Septonber  IS,  1907,  the  Bank  at 
Williamson  paid  Uie  check'  to  the  Mingo 
Coun^  Bank,  the  collecting  bank,  which,  in 
turn,  paid  it  to  tiAe  Mt^well  Connie  Bank, 
where  it  was  d^K>slted  to  the  credit  of  tbe 
person  calling  himself  George  Hom»,  who 
afterwards  withdrew  it  from  the  bank.  In 
November,  1907,  the  forgery  was  discovered 
upon  the  appearance  of  Tonng  at  the  Bank 
of  WilUamson  for  the  pnrpoae  of  withdraw- 
ing his  money;  and,  upon  his  dissTowal  of 
any  knowledge  of  tiie  check,  the  money  was 
r^laoed  to  his  credit  end  a  demand  made 
i^on  tlie  McDowell  County  Bank  for  reim- 
bursement. The  person  who  de^Uvered  Uie 
chtek  to  the  McDowell  County  Bank  for  col- 
lection, and  who  afterwards  received  the 
money  from  tliat  bank,  was  wholly  tmknown 
to  its  officers,  and  they  required  from  him 
no  identification.  No  Inquiry  was  made  as  to 
who  he  was.  The  fiiilure  to  make  inquiry 
or  require  Identlflcatlon,  toe^ber  with  the  in- 
dorsements and  guaranties  stamped  on  Qua 
back  of  the  check,  were  the  drcnfiistanceB  re- 
lied upon  by  the  Bank  of  WUUamBon  as 
fixing  the  liability  upon  the  McDowell  Coun- 
ty Bank.  Under  these  facts  Uie  West  Virgin- 
la  Supreme  Court  of  Appeals  denied  a  recov- 
ery to  the  Bank  of  Williamson,  upon  what 
seems  to  us  to  be  a  misappUcatlwi  of  the  rule 
above  shown  by  the  great  weight  of  authori- 
ty, although  the  oi^nion  fully  recognized  the 
existence  of  the  mie  and  the  ocoeptions 
thereto.  Tbe  decision  denying  the  recovery 
was  based  upon  the  single  fact  that  both 
banks  were  negligent,  the  Bank  of  William- 
son In  falling  to  require  an  Identlflcatlon  of 
the  stranger,  and  the  failure  of  the  McDow- 
ell County  Bank  In  paying  the  check  without 
having  discovered  the  forgery.  The  (^dnlon 
says:  "Negligence  or  omission  of  duty,  on  the 
part  of  the  first  taker,  causing,  or  likely  to 
cause,  injury  to  the  drawee,  is  the  circum- 
stance that  deprives  the  former  of  the  bene- 
fit of  the  exemption  of  dealers  In  commercial 
paper  from  the  operation  of  the  general  rule, 
allowing  recovery  of  money  paid  under  a 
mistake  of  fact.  Failure  of  duty,  not  neces- 
sarily the  actual  cause  of  the  injury,  has  this 
effect  No  Inquiry  as  to  whether  tbe  drawee 
was  really  misled  Is  made.  It  enough 
that  there  was  technical  negligence.  The 
exemption  rests  upon  the  assumptloD  of  Inno- 
cence in  both  parties.  If  both  are  at  fault, 
as  In  this  case.  It  seems  to  follow  that  nd- 


ther,  vrtille  claiming,  or  accorded,  the  1)eiieAt 
of  the  exception  to  the  general  mie,  aboold 
be  permitted  to  deny  Its  protection  to  the 
other.  It  la  an  arbitrary  mle  of  commercial  ' 
law,  and  tbe  reasoning  whldi  Jnatlflea  it 
wtien  both  parties  are  limooent,  insttflea  It  < 
also  when  both  parties  are  at  fault.   It  was 
the  duty  of  the  drawee  to  determine  at  Its 
peril  the  genuineness  of  the  signature  of  its 
depositor,  and  its  sole  right  to  demand  re- 
imbursement from  tiie  defendant  rests  npon 
technical  UivHt  in  the  latter.   This  may  or 
may  not  have  oocaaloned  ttte  injury-  to  the  , 
former,  bat  an  arbitrary  ml^  founded  opon  I 
public  policy.  Imposes  UaUUty,  without  inqui- 
ry as  to  the  actual  cause  of  injury.** 

This,  however,  seems  to  be  a  miaappr^irai-  ' 
sion  of  the  foil  meaning  of  the  rule  oononnc- 
ed  in  Price  v.  Nesl,  and  the  exertion  there- 
to, whieb  idaoes  tbe  case  where  both  banks 
are  negligent  back  under  the  general  mle 
which  allows  a  recovery  where  money  Is 
paid  under  a  mistake. 

The  esKpUonal  rule  denying  a  recovery  to 
the  drawee  wbo  paid  a  forged  dieck  of  its 
depositor  is  founded  upon  the  fact  that  tbe 
law  Imputes  tedinlcal  negllg^ce  to  the 
drawee  in  falling  to  discover  tbe  forgery,  and 
that  the  holding  bank  was  not  so  negligent 
The  exceptional  rule  has  been  expressly  plac- 
ed upon  that  ground;  and  wherever  tbe  hold- 
er or  pur^ser  was  guilty  of  negligence,  the 
case  was  lifted  out  of  the  exceptional  rule 
and  idaced  back  nnder  the  general  rule,  which 
permits  money  paid  under  a  mistake  to  be 
recovered.  U.  8.  v.  Nat  Exchange  Bank,  214  f 
U.  S.  802,  29  Sup.  Ot  60B,  fiS  L.  Ed.  1006^  1« 
Ann.  Cas.  118S. 

In  holding  that  there  could  be  no  recovery 
because  both  parties  were  guilty  of  n^^- 
gence,  the  West  Tlrghda  Supreme  Court  of 
Appeals,  as  we  understand  its  language,  in- 
stead of  adhering  to  the  mle  declared  in 
Price  V.  Neal,  while  expressly  admitting  the 
correctness  of  the  long  line  of  decisions  en- 
forcing It  under  drcumstances  calling  for 
its  application,  wholly  falls  to  recognise  tlK 
mle  in  its  application  In  the  case  of  Bank 
of  Williamson  v.  M<d3oweIl  County  BaxUs 
supra,  sinoe  the  mle,  as  above  pointed  out. 
was  based  upon  tbe  negligence  neceasarlly 
Imputed  to  the  drawee;  the  holder  b^ng 
goll^  of  no  negligence.  If  the  holder  was  neg- 
ligent in  any  regard,  he  could  not  retain  tbe 
money ;  to  Justify  him  In  so  doing,  the  drawee 
alone  must  have  been  negligent  If  neither 
party  has  been  negligent,  or  boUi  hare  been, 
the  case  la  taken  ont  of  the  exceptional  rale 
and  comes  under  tbe  general  rale  allowing 
the  drawee  to  recover  titie  money.  That  this 
Is  the  effect  of  the  rule  Is  pointed  out  In  5 
Cyc.  546,  above  quoted.  That  the  court  rec- 
ognized tills  to  be  the  rale  In  the  Bank  of 
^Ulamson  Case  appears  from  the  foSowIog 
language  taken  from  tliat  opinion:  **If  a 
bank,  in  purchasing  such  paper,  omit  all  In- 
quiry as  to  the  identity  of  the  payee,  and 
hand  over  the  mon^  to  some  pers(m  wbolly 
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unknown  to  It,  It  Is  not  in  a  position,  on  dis- 
covery of  the  fraud,  to  give  the  injured 
drawee  any  information  or  render  it  any  aid 
txk  seeking  the  apprehension  of  the  criminal 
or  recovery  of  the  money  from  him.  The 
drawee  has  the  right  to  assume  that  these 
duties  have  been  performed.  The  general 
practice  of  bankers  to  make  reasonable  in- 
quiry as  to  the  identity  of  the  payee  in  pur- 
chasing commercial  paper  is  matter  of  com- 
mon knowledge  and  JntUdal  cognizance, 
therefore  the  indorsement  ct  a  pordiasing 
bank,  not  quallfled  or  limited  In  any  respect, 
amounts  to  a  representation  to  the  drawee 
that  tbis  precantlon  has  been  taken.  Upon 
tliat  indorsement  the  drawee  has  the  right 
to  rely  to  that  extent,  and,  if  identification 
lias  not  been  reanlred,  the  indorsement 
amounts  to  an  Imposition  by  the  purchasing 
bank  upon  the  drawee  Thus  we  have  two 
prejudicial  acts,  one  of  omisston  and  the  oth- 
er of  commission.  The  purdiad^  bank, 
baving  assumed  to  perform  a  duty  which 
the  drawee  would  have  performed  but  for  Its 
Intervention,  neglected  to  perform  it  Not 
having  i>Mt<(Hined  it,  it  has  falsely  r^resoited 
by  its  indorsement  that  it  did.  Freedom  from 
fault  on  the  part  of  the  purchasw  }s  one  of 
the  requisites  or  conditions  of  the  mle  ex- 
empting him  from  liability  under  the  general 
law.  This  was  made  plain  in  the  original 
case  of  Price  t.  NeaL" 

And  again.  In  r^errlng  appcovingly  to  the 
opinion  In  First  National  Bank  Bi<A:er,  71 
111.  438^  22  Am.  Bep.  104.  the  West  Virginia 
Supreme  Court  of  Appeals  said:  "It  declares^ 
that  the  drawee  or  payer  of  a  forged  check' 
can  recover  back  the  amount  paid  •  •  « 
on  it  when  the  holder  or  payee  has  been  at 
fault,  or  guilty  of  fraudulent  practices  which 
nmy  have  tlirown  the  drawee  ofC  his  guard. 
It  says  the  hol^to  must  refund  to  the  drawee, 
if  the  former  has  been  at  fault,  notwithstand- 
ing the  duty  of  tbs  drawee  to  determine  at 
his  peril  the  genuineness  ot  the  signature  of 
the  drawer." 

It  Is  there  farther  pointed  ont  tluit,  while 
the  rule  is  based  niion  the  Innocence  of  both 
parties,  Bome  of  the  cases  have  allowed  a  re- 
covery because  of  the  n^llgenoe  on  the  part 
of  the  bank  obtaining  payment,  which  eoo^ 
tatbated  to  0ie  dec^itlon  of  the  drawee,  and 
that  these  cases  do  not  constitute  a  modifica- 
tion ot  the  role;  they  dmply  do  not  come 
within  the  op«ation  of  the  rule. 

Tb»  dedston  In  Bank  of  Williamson  t.  Hc- 
Dowell  County  Bank  was  not,  howev^,  plac- 
ed upon  this  latter  gronnd,  and,  in  so  far 
as  the  reason  for  the  dedshm  is  stated.  It 
seems  to  be  irreconcilable  with  the  general 
prindplee  of  law  therein  announced  and  ap- 
proved. That  case  might  well  have  been 
rested,  although  it  seems  not  to  have  been 
done,  upon  the  fact  that  the  McDowell  Coun- 
Bank  took  the  Check  for  collection  and 
did  not  pay  the  money  to  the  forger  until  aft- 
er the  chedt  had  been  honored,  as  genuine, 
by  the  Bank  of  Williamson,  thereby  placing 


the  McDowell  County  Bank  In  a  vwy  onfft- 
vorable  position. 

It  has  also  been  suggested  that  Farmers' 
&  Merchants'  Bank  v.  Bank  of  Rutherford, 
115  Teon.  64.  88  S.  W.  93&,  112  Am.  St  Bep. 
817,  overrules  People's  Bank  v.  Fmnldln 
Bank,  .  88  Tenn.  299,  12  S.  W.  716,  6  L.  K 
A.  727,  17  Am.  St.  Rep.  884,  heretofore  con- 
sidered. That,  however.  Is  not  the  effect  of 
the  later  decision,  since  the  check  in  that 
case  was  payable  to  bearer,  and  no  identifi- 
cation or  indorsemoit  was  necessary;  and, 
that  being  true,  it  was  held  the  paying  bank 
was  in  do  way  guilty  oC  negligence  tn  fall- 
ing to  require  the  IdentlQcation  of  the  forger, 
which  was  the  basla  of  the  dedalon  in  Peo- 
ple's Bank  T.  Franklin  Bank,  supra,  and  oth- 
er similar  cases. 

The  case  at  bar  Is  even  stronger  for  Ihe 
drawee  than  many  of  the  cases  above  refez^ 
red  to,  since  here  both  the  indorsement  and 
the  maker's  name  are  forgeries.  In  this  case 
the  MaysviUe  Bank  first  parted  with  its 
money  upon  the  forged  indorsement,  while 
the  Augusta  Bank  subsequently  parted  with 
Its  mpney  upon  the  foi^ery  of  the  maker's 
name^  Clearly,  the  Uaysville  Bank  would 
have  received  nothing  from  a  foiled  In- 
dorsement, even  though  the  check  had  been 
genuine.  In  such  a  case  it  would  have  been  ■ 
liable  to  the  real  holder.  Ann.  Cas.  1912D. 
497,  nota  When,  therefore^  it  collected  the 
mon^  on  the  cbeck  in  question  from  the 
Augusta  Bank,  it  collefsted  something  to  which 
it  was  not  entitled  under  the  indorsement 
throng  which  it  claimed.  Neither  can  it  be 
said  that  the  Maysvllle  BaiA  will  be  put  in 
a  worse  ccmditlon,  if  it  be  required  to  pay 
this  money  to  the  Augusta  Bank,  for  the 
gooA  reason  that  the  MaysvUe  Bank  was 
nev&r  entitled  to  the  money.  Mfhea  It  paid, 
the  chedk  upon  the  forged  Indorsement,  it 
lost  its  mon^,  and,  by  subsequently  Indnc- 
li^  the  Augusta  Bank  to  pay  it,  it  recelred 
i^oney  to  whidi  it  was  in  no  wi^  entitled ; 
and,  that  bdng  tme,  it  has  no  rlgl^  to  with- 
hold it  Leather  UCgs.  Bank  t.  Merdiants' 
Bank,  128  U.  8.  28,  9  Snp.  Gt  8.  S2  U  Sd. 
342;  n.  &  Nat  BxchanigB  Bank,  214  U.  8.  »^ 
302,  29  Snp.  Ct  666,  68  L,  Bd.  1006»  16  Ann. 
Cas.  1164. 

That  this  court  was  ri^t  when  it  said  in 
the  Georgetown  Bank  Case,  supra,  that  the 
rule  in  Price  r.  Neal  was  a  harsh  rule  and 
should  not  be  ^tended  is  not  only  apparent 
from  the  continued  and  severe  critidsm  to 
which  it  has  been  subjected,  but  from  the 
inaUUty  of  the  commentators  to  agree  upon 
the  reason  for  the  rule  and  the  legal  prind- 
ple  npcm  whidt  it  should  be  made  to  rest 

In  an  unusually  Interesting  and  instructive 
artlde  in  4  Harvard  Law  Beview.'297,  en- 
tiUed  "The  Doctrine  of  Price  v.  Neal."  Prof. 
Ames  takes  the  ground  that  the  true  prlnd- 
ple  upon  whidi  cases  like  Price  v.  Neal  are 
to  be  supported  la  that  £ar<-readiliw  prlnd- 
ple  of  natural  jnstlce  that  as  between  two 
persons  having  equal  equities,  one  of  Whom 
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most  snfler,  the  legal  title  must  prevail. 
And  tae  would  sustain  the  rale  which  allows 
the  drawee  to  recover  from  a  holder  under 
a  forged  Indorsemoit  aa  follows:  "Vpoo 
whom  flnally  shonld  the  loss  fall,  when  a  par- 
ty to  a  bill  or  note  pays  It  to  a  bolder,  who 
could  maintain  no  action  against  the  payor, 
because  one  of  the  Indorsem^ts  In  his  chain 
of  title  la  a  forgery?  Here,  too,  It  may  he 
urged  the  equities  are  equal,  and  the  holder, 
having  obtained  the  money,  should  keep  it 
But  this  %ase  differs  in  an  Important  par^ 
ticolar  from  all  the  cases  hitherto  consider- 
ed, and  another  .principle  comes  into  play, 
which  overrides  the  rule  as  to  equal  equi- 
ties. In  all  the  other  cases  the  bill  or  note, 
however  ralneleas  it  may  have  been,  be- 
longed to  the  faoldn.  In  the  case  of  fbe 
forged  Indorsement,  on 'the  other  hand,  the 
bill  or  note  bdongs,  not  to  the  holder,  but  to 
him  whose  name  was  forged  as  Indorscr. 
The  holder,  who  bought  the  bill,  was  there- 
fore guilty  of  a  conversios,  however  honest- 
ly he  may  have  acted.  When  he  collected 
the  bill,  inasmuch  as  he  obtained  the  mon- 
ey by  means  of  the  true  owner's  property, 
he  became  a  constructive  trustee  of  the  mon- 
ey for  the  benefit  of  the  latter.  The  true 
owner  may  therefore  recover  the  money  as 
money  had  and  received  to  his  use.  If  he 
recovers  in  his  action,  the  property  In  the 
bin  would  pass  to  the  holder;  but  the  bill 
would  be  of  no  value  to  him,  for,  if  he  should 
seek  to  collect  It,  he  would  be  met  with  the 
defense  that  it  had  been  paid  to  htm  once 
already.  If,  on  the  other  hand,  the  true 
owner  prefers  to  proceed  on  the  bill  against 
tbd  maker  or  acceptor,  he  may  do  so,  and  the 
prior  payment  to  the  holder,  being  made  to 
one  without  title,  will  be  no  bar  to  the  ac- 
tion. The  maker  or  acceptor,  howerer,  who 
pays  to  the  true  owner,  is  entitled  to  the 
bill,  and  should  be  subrogated  to  the  owner's 
right  to  enforce  the  constructive  trust  against 
the  holder,  and  could  thereby  make  himself 
whole.  Consequently,  whatever  course  the 
true  owner  elects  to  pursue,  the  loss  must 
ultimately  fall  on  the  holder.  As  a  matter 
of  positive  law,  the  maker  or  acceptor,  who 
pays  the  holder  claiming  under  a  forged  In- 
dorsement, Is  allowed  to  proceed  against  the 
latter  directly,  without  first  imying  the  true 
owner.  This,  as  a  matter  of  legal  reason- 
ing. Is  believed  to  be  unwarranted.  But  as. 
In  the  result,  the  loss  comes  where  upon  the 
legal  principle  of  subrogation  It  ought  to 
come,  it  la  not  worth  while  to  be  too  crit- 
ical." 

Prof.  Keener,  in  his  woi^  on  Quasi  Con- 
tracts, considers  the  rule  announced  in  Price 
V.  Neal,  as  wholly  anomalous,  and  treats  it 
In  a  note  on  page  164  to  the  chapter  upon 
the  recovery  of  money  paid  under  a  mistake, 
for  the  avowed  reason  that  it  Is  Impossible 
to  reconcile  it  with  many  of  the  legal  prin- 
ciples announced  In  his  text  After  saying 
It  is  impossible  to  reconcile  the  exceptional 


rule  whidi  doiies  a  recovery  of  money  paid 
under  a  mistake  as  to  the  g^mlnenesB  of  ne- 
gotiable instruments  with  the  principles  ap- 
plicable to  the  general  rule  which  permits  a 
recovwy  of  money  paid  under  mistake.  Prof. 
Keener  pdlntB  out  that  the  exceptional  rule 
cannot  logically  be  sustained  npon  any  of  the 
different  grounds  usually  relied  upon,  that 
the  drawee  la  guilty  of  negUgence^  tbat  be- 
tween equal  equities  the  law  leaves  tbe  mon- 
€V  where  It  finds  it,  or  of  subnotion  In  the 
case  of  money  mstakmly  paid  under  a  forg- 
ed indorsement,   thus  differing  radically 
from  Prof.  Ames,  who  malntalTia  the  later 
view  In  his  artl(Ae  heretofore  rrferved  to. 
In  cridcfsiiv  Uie  theory  of  allowlns  a  re- 
covery upon  the  principle  of  sabrogatlon. 
Prof.  Keener  says:  "The  fact  that  Oie  ac- 
tion ia  brou^t  at  law  In  the  name  of  the 
parl7  who  made  the  payment  la  fatal  to  a^ 
lowing  a  recovery  on  the  theory  of  sabroga- 
tlon,  since  the  result  is  to  be  regarded  as 
anomalous  In  pt^t  of  itrooednre.  E^nally 
fatal  to  this  theory  la  the  fact  that  the  plain- 
tiff is  allowed  to  recover  without  first  i>ay- 
Ing  the  true  owner.  The  theory  of  sabroga- 
tion,  however.  Is  open  to  the  further  objec- 
tion that  a  recovery  would  undoubtedly  tw 
allowed  in  cases  on  the  line  of  reaaoning 
.adopted  by  the  conrta,  where  the  theory  of 
subrogation  would  have  to  be  denied.  Sub- 
rogation of  course  impliea  a  right  in  anoth- 
«r  which  a  party  se^s  to  acquire  against 
the  defendant    A  party  claiming  through 
subrogation  claims  by  virtue  of  a  derivative 
rig^t  and  a  derivative  right  necessarily  pre- 
supposes an  original  right   It  therefore,  for 
any  reason,  the  true  owner  of  the  bill  could 
not  maintain  an  action  against  the  holder 
thereof  for  a  conversion  of  the  bill,  or  could 
not  sue  at  law  in  a  court  for  money  bad  and 
received  to  recover  the  proceeds  received  in 
payment  thereof,  then  a  drawee  d^pend«it 
upon  the  doctrine  of  subrogation  could  not, 
on  the  theory  of  subrogation,  recover  the 
money  paid  by  him  under  mistake  as  to  the 
genuineness  of  an  indorsemmt    In  conela- 
sion  it  is  submitted  that  on  no  theory  of 
quasi  contract  can  the  decisions  reached  in 
the  cases  considered  in  this  note  be  recon- 
ciled, or  the  results  reached  in  many  of  the 
cases  be  Justified." 

These  two  articles  by  masters  of  the  sub- 
ject strongly  tead  to  BUp[>ort  the  contention 
that  the  exceptional  rule  la  unsound.  But 
if  it  be  treated  as  sound,  both  under  the 
great  weight  of  authority  abd  the  reason  for 
it,  the  case  at  bar  does  not  come  within  It, 
since  the  defendant  claims  under  a  fo^ed  in- 
dorsement We  are  of  opinion,  thertfore, 
that  the  appellant  was  entitled  to  recover 
under  the  general  rule  which  permits  a  re- 
covery of  money  paid  under  a  mistake,  and 
that  the  demurrer  to  the  petitlm  alionid  have 
been  overruled. 

Judgment  reversed  for  further  prooeedlnp 
consistent  with  this  oplolon. 
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EWALD'S  BX'R  t.  CITT  OP  LOmSVILLE. 
SAME  T.  GOMMONWEAI/CH  et  aL 

(Court  of  ADpeala  of  Kentneky.   BIiV  29, 
1914.) 

Apfeai.  AMD  Bbbob  (J  1178*)— Deteemina- 
TiON  OT  Case— Revebsai,  with  Dibections. 
Tlie  dt?  of  LouiBville  instituted  an  action 
to  collect  taxes  on  mcmer  deposited  in  another 
Btate  In  the  name  of  a  domestic  corporatioiu 
of  which  a  deceased  resident  of  that  city  bad 
been  sole  stockholder.  A  revenue  agent  instl- 
toted  a  suit  for  the  benefit  of  the  state  and 
the  oDnnty  In  which  the  prindpal  place  of  bad- 
ness of  that  corporation  was  located,  to  tax  the 
same  money.  The  commonwealth  and  county 
were  not  parties  to  the  former  action,  nor 
was  the  city  of  Louisrille  a  party  to  the  latter 
action.  In  Ixith  actions  judgment  was  render- 
ed taxing  the  prop^ty,  and  the  executor,  who 
was  appointed  in  the  coonty  in  which  Lonis- 
ville  was  situated,  appealed  from  both  judg- 
mentB.  Held,  that  it  was  impossible  to  pass 
up<m  the  merits  of  either  action  for  want  of 
proper  parties,  and  both  judgments  would  be 
rereraed,  with  directions  to  transfer  the  action 
Inr  the  county  and  state  to  the  county  in  which 
the  other  action  was  pending  and  to  consolidate 
it  with  the  other  acti<m. 

[Ed.  Mote.— Eor  other  eases,  see  Appeal  and 
Bnor,  Gent  Dig.  ||  4604^46^;  Dee.  Dig.  I 
1178.'l 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Appeal  from  CSrcuit  Court,  Lyon  County. 

Separate  actions  by  the  Cit^  of  IvOulBVllle, 
In  the  Jefferson  drcult  court,  and  by  the 
Commonwealth  and  Lyon  County,  In  the  Lyon 
circuit  court,  against  L.  P.  Ewald'a  executor. 
From  Judgments  for  the  plaintiffs  In  each 
case,  the  defendant  appeals.  Both  judg- 
ments reversed,  with  directions  that  the 
Lyon  county  case  be  transferred  to  the  Jef- 
ferson dreoit  court  and  consolidated  with 
the  Jefferson  county  case.  - 

Gibson  A  Crawford,  of  Louisville,  for  ap- 
pellant J.  P.  Whittlnghlll,  of  Owenaboro,  B. 
0.  Huntsman,  of  Scottsvllle,  and  S.  H.  Hodg- 
es and  E.  H.  James,  both  of  EddyvlUe,  for 
appellees  Commonwealth  and  Lyon  County. 
Pendleton  Beckley,  George  Cary  Tabb,  and 
Stuart  Chevalier,  all  of  Louisville,  for  appel- 
lee City  of  Loiii8TUl& 

TUSNEB,  J.  These  two  cases  hare  been 
considered  by  tbe  court  together,  and  will  be 
passed  upon  In  one  opiidon. 

The  case  from  Jefferson  county  was  one 
seeking  to  collect  taxes  on  personal  property 
of  L.  P.  Swald,  deceased,  for  the  years  1904 
to  1908k  Inclusive;  the  property  bcdng  large 
sums  of  money  on  deposit  in  the  of  St 
Louis  In  the  name  of  the  Ewald  Iron  Compa- 
ny, of  which  company  P.  Ewald  was  the 
sole  stockholder. 

The  I^n  count?  case  is  a  proceeding  in- 
BtltDted  by  a  revenue  agent  for  the  benefit  of 
the  state  and  Lyon  county,  seeking  to  assess 
Qiis  same  mbn^  for  the  years  of  1907  and 
1908  upon  the  ttaeory  that  It  was  the  property 
of  the  Ewald  Iron  Company  during  those 


years,  and  that  Inasmuch  as  Lyon  county 
was  designated  as  the  chief  ^ce  of  business 
of  tile  Ewald  Iron  Company,  this  mon^  was 
taxable  ther& 

Neither  tibe  commonwealth  nor  l^on  county 
were  parties  to  the  Jefferson  conn^  Suit,  nor 
was  the  city  of  Lonisville  a  party  to  the 
Lyon  county  suit- 
In  the  I^on  counl7  stilt  on  tbe  ' pleadings 
as  presented  a  judgment  was  entered  assess- 
ing this  large  sum  of  money  in  the  St  Louis 
banks  In  I^n  county,  and  in  ^ect  rendering 
a  judgment  against  the  Ewald  estate  for  a 
la^  sum  of  moD^  in  favor  of  Lyon  county 
and  the  commonwoilth. 

In  the  LouiBville  suit  against  flie  Ewald 
estete  It  was  contmded  by  the  defmdant  that 
the  money  was  not  assessable  In  the  state  ttf 
Eentn^  at  all,  but  fliat  if  it  was  assessa- 
Ue  in  KentnOy,  U  was  properly  assessable 
in  Lyon  county.  In  that  case  a  large  T<dume 
of  testimony  wm  takoi  wUdi  showed  that 
during  all  of  those  years  L.  P.  Ewald  was  a 
resident  of  the  city  of  Louisville,  and  that 
the  Ewald  Iron  Company,  while  Lyon  county 
had  berai  designated  in  die  articles  of  Incor- 
poration as  its  place  of  business,  in  truth 
and  in  fact  had  conducted  its  irm  business 
In  the  city  of  Louisville  excltudvdy  since  the 
year  of  1886,  and  Che  Jeffersm  circuit  court 
entered  a  judgment  against  the  Ewald  estate 
assessing  this  same  money  for  the  years 
named. 

So  that  we  have  before  us  for  conMdeni- 
tlon  two  judgments  of  two  different  courts 
assesEdng  the  same  pr(q)ert7  at  two  different 
places  for  the  same  years,  and  in  ndther  of 
the  cases  was  the  plaintiff  In  tiie  other  case 
a  par^.  Clearly  Lyon  county  and  the  cwn- 
monwealth  were  not  bound  by  the  acUon  of 
the  Jdferson  drcult  court  fiztng  the  situs 
of  this  money  In  the  dt?  of  Louisville  for 
taxation,  and  dearly  the  dt?  of  Louisville  Is 
not  bound  by  the  action  of  the  Lyon  drcult 
court  in  flxing  the  taxable  dtns  of  the  same 
money  for  the  same  years  in  Lyon  county. 

Manifestly  this  property  was  not  taxable 
at  both  places,  and.  If  both  judgments  should 
be  affirmed,  a  great  injustice  would  be  draie 
to  the  Ewald  estate;  if  tbe  Louisville  ju^- 
meat  should  be  affirmed,  and  the  Lyon  coun^ 
judgmrait  revened,  it  would  be  in  effect  fix- 
ing the  taxable  situs  of  this  property  in 
Louisville  under  the  e^dence  takm  In  a  case 
to  which  Lyon  county  and  the  comro<mwealtii 
were  not  parties;  if  the  Lyon  coun^  judg- 
ment should  be  affirmed,  and  the  Jefferson 
county  case  reversed,  it  would  be  in  effect 
flxing  tJie  taxable  situs  of  this  money  In  I^on 
county  as  against  the  dty  of  Louisville,  in 
an  action  to  which  it  was  not  a  party. 

Under  tbe  state  of  these  records  as  we  find 
them,  It  is  impracticable,  if  not  impossible,  to 
pass  upon  these  cases  mi  their  merits,  and 
inasmuch  as  it  Is  conceded  that  the  dt7  (tf 
Louisville  was  the  home  of  L.  P.  Ewald  dur- 
ing the  years  named,  and  bis  executor  has 


•For  otber  easM  see  asms  tople  and  wcUon  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  SertM  &  Rep'r  ladezM 
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qualified  there,  we  have  deemed  It  proper  to 
rererse  both  ot  these  Judgments,  and  direct 
that  the  Lyon  county  case  be  transferred  to 
the  Jefferson  circuit  court  and  there  consol- 
idated with  the  Jefferson  county  case,  so  that 
the  Issues  between  the  iJarties  may  be  made 
and  determined  in  the  proper  way. 

For  the  reasons  given,  each  of  the  Judg- 
ments la  reversed  for  further  proceedings 
conalBtent  herewith. 


GHESTEB  et  aL  v.  ORAVSS  et  ox. 
(two  cases),  t 

(Court  of  Appeals  of  Kentnc^r.  May  37, 1914^ 

1.  JUDaUHT  (M  273*)  —  NUKO  PBO  TUNO  — 
POWBB  or  OOUBT. 

The  power  of  courts  at  law  and  in  equity 
to  make  entries  of  judgments  and  decrees  nunc 

SCO  tunc,  when  necessary  to  prevent  injustice, 
I  inherent  in  the  courts,  and  does  not  depend  on 
any  statute. 

[Bd.  Noter-FoT  other  casaa,  see  Judgmrat, 
Cent.  Dig.  B  S2ft-641;  Dec  DJg.  |  m,*] 

2.  JTJDaMKHT  (S  278»)— Nunc  pbo  Tuxio— Pow- 
IB  or  COUBT. 

The  power  of  the  conrt  to  make  entries  of 
judgments  nunc  pro  tunc  is  exercised,  not  to 
correct  judicial  errors,  but  to  supply  matters  of 
evldeoce,  and,  wbere  a  court  has  not  rendered 
a  judgment  that  it  should  bave  rendered,  or 
where  it  has  rendered  an  imperfect  judgment, 
the  errors  or  omissions  cannot  be  remedied  by 
ordering  the  entry  nunc  pro  tone  ot  a  proper 
judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent  Dig.  H  Dec.  £Ug.  |  278.*! 

3.  JUDOUHT  (1 278*)— Nunc  fbo  Tdno— Pow- 
xa  or  CouBT. 

Where  a  judgment  has  been  pronounced  by 
the  court,  but  not  entered  of  record,  because 
of  acddeut,  mistake,  or  n^lect  or  misprisioD 
of  the  clerk,  the  court  rendering  the  judgment 
may  order  the  judgment  so  rendered  to  be  enter- 
ed nunc  pro  tunc,  provided  there  is  satisfactory 
evidence  of  the  rendition  and  terms  of  the  judg- 
ment 

[Ed.  Note. — For  other  cases,  see  Judgment 
CJent.  Dig.  SS  525-641 ;  Dec.  Dig.  S  2737] 

4.  JuDousNT  (i  273*)— Nunc  pbo  Tono— Pow- 

EB  or  GOUBT. 

Where  the  papers  on  petition  for  nunc  pro 
tunc  entry  of  a  judgment  showed  a  complete 
judgment,  with  a  notation  thereon,  "X<et  the 
above  order  be  entered  and  of  effect  from  this 
date,"  followed  by  a  date  and  signed  by  the 
judge,  there  was  a  sufficient  record  to  justify 
the  court  in  entering  the  judgment  nunc  pro 
tunc. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  IS  625-541 ;   Dec  Dig.  i  273.*] 

6.  JuDGMiNT  tl  273*)  — Nunc  fbo  Tunc- 
Rights  . or  "Inhogbht  Third  Pebsons." 
Heirs'  of  a  deceased  wife  who,  with  her 
husband,  adopted  iofant  children  are  not  "In- 
nocent personB"  within  the  rule  that  the  entry 
of  a  judgment  nunc  pro  tunc  will  not  be  allowed 
to  injuriously  affect  the  rights  of  "inuocent 
third  persons"  acquiring  rights  without  notice 
of  the  rendition  of  the  judgmrat,  and  the  court 
may  enter  the  judgment  of  adoption  none  pro 
tunc. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  SI  525-541;  Dec.  f>lg.  S  273.*] 


6.  Adoption  (i  14*)— PnrnoN— Couvra— Jc- 

BUDXCnOH. 

Where  a  petition  for  adoption  wu  Qed 
In  a  proper  court  and  the  parties  to  be  affect- 
ed were  all  t>efore  the  court,  and  the  court  act- 
ed, the  mere  failure  of  the  petition  to  name  the 
court  will  not  render  the  judgment  ot  adoptifla 
void. 

[E^d.  Note.— For  other  cases,  see  Adopttan, 
Caxt.  Dig.  li  22,  24,  25 ;  Dec  Dig.  |  14.*} 

7.  Adoption  (S  14*)— Pmnoir— Coctbts— Ju- 

BIBDIOTION. 

The  failure  of  a  petition  filed  In  the  dr- 
enit  court  of  a  county  for  the  adoption  of  in- 
fiints  to  aMege  that  plaintiffs  in  the  proceedinga 
were  residents  In  the  coonty  did  not  rander  « 
Judgment  of  adoption  void. 

[Ed.  Note.— For  other  cases,  see  Adoption. 
C^ent.  Dig.  H  22,  24.  26 ;  Dec  Dig.  f  14.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division- 
Proceedings  by  John  0.  Graves  and  Mary 
C.  Graves,  his  wife,  for  the  adoption  of  Peach 
Ethel  McGlothlln  and  Lida,  May  McOlothiin, 
infants.  Judgments  of  adoption  were  ren- 
dered, but  not  entered  of  record,  and  John 
C.  Graves  and  the  infants  petition  Dor  the 
entry  of  Judgments  nunc  pro  tunc,  to  which 
Maggie  Chester  and  others,  hein  at  Mary  C 
Graves,  deceased,  were  made  parties.  From 
Judgmttits  entering  adoption  Judgmeats  nunc 
pro  tunc,  the  heirs  atveaL  Affirmed. 

Benedict  Xlder  and  R.  a  BIda,  boOi  of 
IxmlsTlUe,  for  aniellants.  Bdwards,  Osden 
A  Peak  and  Nat  C.  Cureton,  all  of  Lotdaniie. 
for  appellees. 

OLAT,  O.  oniese  two  appeala  InrtflT*  the 
same  questions,  and  will  be  ocHialdered  In  one 
opinion.  Ttacgr  grow  out  of  certain  proceed- 
ings In  the  JeCrerson  circuit  court,  common 
pleas  branch,  third  dirlslon,  whereby  John  G. 
Glares  and  Mary  C  Graves,  his  wife,  souf^t 
to  ad<vt  two  Infant  childrm.  Peach  Etbel 
McGlothlln  and  Uda  May  McOloQilln.  and 
Involve  the  propriety  of  that  courts  action 
in  entering  nunc  pro  tnnc  two  JudgmoitB  pur- 
porting to  have  beoi  loadered  Iqr  that  oomt 
several  ymrs  beft>ra 

On  December  11,  1908.  plalntUb,  John  C 
and  Mary  O.  Oravea,  filed  in  the  Jefferson 
circuit  court,  common  pleas  branch,  third 
division,  the  following  petition  and  exhibit: 

"In  re  John  G.  ft  Mary  C.  Graves,  on  peti- 
tion to  adopt  the  dilld  lida  May  McOlothlin, 
a  minor  six  (G)  years  of  age  Now  come 
John  C.  ft  Mary  C  Graves  and  respectfnlly 
petition  the  court  and  show  petitioners,  being 
of  full  age  and  reeldentB,  citizens,  and  In- 
habitants of  the  state  of  Kentucky,  desire  to 
adopt  a  minor  child  six  (6)  years  of  age,  by 
name  lida  May  McGlothlln,  and  In  sex  a 
girl,  and  which  dilld  Is  now  the  ward  legally 
of  the  Kentucky  Children's  Home  Society,  a 
corporation  under  the  laws  of  Kmtuf^,  and 
said  society  has  all  rights  of.  custody  and 
control  and  guardianship  over  said  child,  and 
Is  legally  authorized  and  empowered  to  agr«e 
upon  and  consummate  this  adoption,  and  tbe 


*For  othw  casM  see  same  topic  and  section  NUUBBR  In  Dee.  Dig.  *  Am.  Dig.  Ker-H(k  Sarlaa  A  Rep^ 
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natural  baedness  and  powers  of  said  society, 
under  the  law,  are  arranging  and  perfecting 
tbe  adoptions  of  children,  such  as  exemplified 
In  this  case ;  that  the  written  agreement  and 
terms  of  the  adoption  of  the  said  child  be- 
tween petitioners  and  said  society  are  set 
forth  in  the  paper  exhibited  herewith,  and 
made  a  part  hereof  and  marked  'Exhibit  A.* 
In  said  written  agreement  said  society  fnlly 
and  freely  consents  and  agrees  to  the  adop- 
tion of  said  cblld  by  petitioners.  It  is  shown 
by  petitioners  that  said  child  Is  destitute  and 
helpless  and  without  support  or  parental  aid 
for  the  necessities  or  advantages  of  life,  and 
tliat  It  is  necessary  that  said  child  be  adopted 
by  petitioners.  Said  child  is  not  the  child  by 
blood  of  petitioners.  Petitioners  show  that 
they  are  of  sufficient  ability,  flnandally  and 
otherwise,  to  nurture,  protect,  and  educate 
said  child  properly,  and  petitioners  will  do 
the  same,  and  the  adoption  of  said  child  is 
sought  with  sach  Intention  and  understand- 
ing. It  is  sought  by  petitioners  to  adopt  sold 
child  and  establish  and  fix  the  namie  of  said 

child  as  and  to  make  said  child  the 

full  and  complete  heir  at  law  of  petitioners, 
and  thereby  glre  to  said  child  all  the  char- 
acteristics, rights,  benefits,  and  advantages, 
in  law  and  In  fact,  as  a  child  by  birth  and 
blood  of  petitioners  It  Is  prayed  that  the 
coart  will  pass  an  order  allowing  and  fixing 
the  adoption  of  said  child  by  pettUoners,  and 
that  the  order  create  said  child  the  complete 
heir  at  law  and  lawfal  child  of  petitioners  in 
a  manner  as  binding  aa  if  said  child  were  by 
birth  and  blood  the  child  of  petitioners.  And 
other  farther  or  necessary  iacm  or  terms  of 
sach  order  are  j^iyed  for.** 

"No.  Exhibit  A 

"Agreement  ot  Adoption. 

"This  agreement,  made  this  10th  day  of 
December,  A.  D.,  1908,  at  LonlsviUe  in  the 
State  of  Ky..  between  the  Kentucky  Chil- 
dr^'a  Home  Society,  party  of  tbe  first  part, 
and  John  0.  OntTes  and  Mts.  Hary  0.  Graves, 
party  of  the  second  imrt,  wtbiesseth:  That, 
in  consideration  of  the  snrrender — which  Is 
hereby  made— by  said  first  party  to  said  sec- 
ond par^,  of  a  certain  female  child,  nam- 
ed tida  May  McGIothlin,  the  second  party 
agrees  to  legally  ad<^  said  child  and  rear, 
nurture,  end  support  said  diUd  tenderly  and 
affectionately,  and  give  ftt  a  Christian  educa- 
tion. 

"And  It  Is  further  ^reed  that  said  diHd 
shall  not  be  given  away  to  any  third  party, 
nelttier  before  nor  after  adoption,  without 
the  written  Consent  and  approbation  of  the 
party  of  the  first  part 

"And  it  is  finally  agreed  that  If,  at  any 
time  hereafter,  said  second  party,  or  either 
of  them,  sball  fail  to  legally  adopt  Llda  May 
McGIothlin  and  to  care  for,  support,  nurture, 
or  educate  said  child  In  the  manner  and 
time  above  agreed,  all  right  of  the  second 
party  to  said  ebXtA  shall  at  once  bo  at  ao  end. 


and  the  first  party  may  at  once,  at  its  op* 
tlon,, retake  her  with  all  her  clothing,  wher- 
ever she  may  be,  whether  in  this  or  any  other 
state  or  nation. 

"Witnees  the  hands  of  the  said  parties  the 
day  and  year  first  above  written. 
"Kentucky  Children's  Home  Society, 

"By  B.  W.  Bingham,  President 

"John  C.  Graves. 

"Maiy  0.  Oraves. 

"Approved  by: 

"Geo.  Lk  £Mbon,  State  Superlntondent 
"Attest: 
'  "BlUa  Mayer,  Secretary.** 

Among  the  papers  of  the  case  is  the  fal- 
lowing order: 

■'Adoption  FapMS— Vtnal  Order. 

"Jeff&rson  Glrcnlt  Court,  Common  Pleas 
Branch,  Third  Division.   No.  53498. 

"In  re  John  C.  Graves  and  Mary  G.  Graves, 
on  petition  to  adopt  the  child,  Llda  May  Mc- 
GIothlin, a  minor  bIx  (6)  years  of  age. 

"It  appearing  from  the  petition  of  John 
0.  Graves  and  Mary  C.  Graves,  residents, 
dtlzenB,  and  inhabitants  of  the  sjtate  of 
Kentacky,  that  they  desire  to  adopt  Llda 
May  McGIothlin,  a  minor  child  not  theirs 
by  birth  and  six  (6)  years  of  age,  the  said 
child  being  under  fourteen  (14)  years  of  age, 
and  petitioner  having  produced  the  written 
consent  and  contract  of  the  Kentucky  Chil- 
dren's Home  Society  to  such  adoption,  and 
the  court  being  satisfied  of  the  fitness  and 
legality  of  such  adoption,  and  being  satis- 
fied that  petitioners  are  of  suffldeut  ability 
financially  and  otherwise  to  care  for,  bring 
up,  and  educate  said  child  properly,  It  is  here- 
by ordered  and  declared  that  from  this  dnte 
said  child,  to  all  legal  Intents  and  purposes, 
be  the  child  and  complete  heir-at-law  of  peti- 
tiwers  with  all  the  relations,  rights,  and 
benefits  of  such  heir. 

"The  court  on  considering  this  matter  pri- 
vately examined  Mary  0.  Graves,  one  of  the 
petitioners,  and  wife  of  John  C.  Graves,  and 
John  C.  Graves,  the  other  petitioner,  and 
such  examination  was  separate  and  apart 
from  her  said  husband,  and  she,  said  wife, 
agreed  and  consented  of  her  own  free  will 
and  accord,  without  fear  or  coercion,  to  said 
adoption,  and  she  so  stated  on  said  private 
lamination  of  the  court  and  the  court  is 
satisfied  of  the  same. 

"Let  the  above  order  be  entered  and  of  ef- 
fect from  this  date,  the  12th  day  of  Decem- 
ber, 1908. 

"[Signed]  Matt  O'Doherty,  Judge." 

The  aforesaid  Jnt^mrat  was  ner^  entered 
of  record.  Exactly  tlie  same  proceedings 
were  bad  In  the  case  of  Peach  Btbel  McGloth- 
liio.  After  the  two  judgments  were  directed 
to  be  entered  by  the  court,  the  clerk  famish- 
ed Mrs.  Graves  certified  coides  of  same,  and 
her  husband  paid  the  costs.  The  children 
were  then  taken  to  Mrs.  Graves'  borne,  and 
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were  reared  as  their  own  children.  In  April, 
1918,  Mrs.  Graves  died.  It  was  then  for  the 
first  time  discovered  that  the  two  Judgments 
of  adoption  had  never  been  entered  of  record. 
Thereupon  supplemental  petitions  were  filed 
by  Mr.  Graves  and  each  of  the  two  Infant 
children,  by  their  statutory  guardian.  In 
each  case  Maggie  Chester  and  others,  the 
legal  h^rs  of  Mrs.  Graves,  were  n»de  par- 
ties defendant.  The  supplemental  petitions 
set  out  tbe  Instltntion  of  the  two  actions,  the 
hearing  by  the  court,  the  fact  that  judgments 
were  rendered,  and  that  the  court  in  writ- 
ing directed  the  judgments  to  be  entered  pt 
record.  They  ^Iso  set  out  the  failure  of  the 
clerk  in  each  instance  to  record  the  judg- 
ment. Accompanying  the  supplemental  peti- 
tion are  affidavits  of  the  attorney  who 
brought  Uie  proceedings,  the  Honorable  Matt 
O'Doherty,  the  then  presiding  judge,  and  of 
the  clerk  of  the  court,  to  the  effect  that  the 
two  judgments  purporting  to  be  rendered 
were,  as  a  matter  of  fact,  rendered,  and  by 
mistake  or  oversight  of  the  derk,  were  not 
entered  of  record.  The  petitions  then  asked 
that  the  two  judgments  be  entered  nunc  pro 
tunc.  The  heirs  of  Mrs.  Graves  were  notified 
of  the  bearing.  They  introduced  no  evidence, 
but  relied  entirely  on  the  Insufficiency  of  the 
evidence  offered  by  plaintiffs  in  the  supple- 
mental petition.  The  court  directed  that  the 
two  judgments  be  entered  nunc  pro  tunc, 
^e  heirs  of  Mrs.  Graves  appeaL 

[1]  From  the  earliest  times  courts  of  law 
and  equity  have  possessed  and  exercised  the 
power  of  making  entries  of  judgments  and 
decrees  nunc  pro  tunc  in  cases  where  such 
entries  are  necessary  to  prevent  injustice  to 
suitors.  Mohun's  Case,  6  Mod.  S9;  Mayor 
of  Norwick  v.  Berry,  4  Burr,  22T7 ;  Freeman 
on  Judgments,  S  56-  Such  power  does  not 
depend  upon  any  statute,  but  it  is  inherent  In 
the  courts.  Mitchell  t.  Overman,  103  U. 
8.  62,  26  L.  Bd.  368. 

[2]  The  power  is  ^erdsed,  not  for  the  pnr- 
poee  of  enabling  the  court  to  correct  judicial 
errors,  but  to  supply  matters  of  evidence. 
It  the  court  has  not  rendered  a  Judgment 
that  it  migtit  or  should  have  rendered,  or  if 
it  has  rendered  an  imperfect  or  improper 
judgment.  It  has  no  power  to  remedy  these 
errors  or  omissions  by  ordering  the  entry 
nunc  pro  tunc  of  a  proper  JudgmeuL  Free- 
man on  Judgments,  S  68;  Gray  v.  Brlgnar- 
dello.  1  Wall.  627,  17  U  Ed.  692;  Smith  v. 
Hood,  26  Fa.  218,  64  Am.  Dec.  692. 

[3]  One  of  the  classes  of  cases  in  which  Judg- 
ments may  be  entered  nunc  pro  tunc  is  where 
the  former  judgment  has  been  pronounced  by 
the  court,  but  not  entered  of  record,  by  reason 
of  some  accident  or  mistake,  or  through  the 
neglect  or  omission  or  misprision  of  the  clerk. 
In  such  a  case  the  court  rendering  the  judg- 
ment has  the  power  to  order  the  judgment  so 
rendered  to  be  entered  nunc  pro  tunc,  pro- 
vided there  be  satisfactory  evidence,  not  only 
of  tlie  rendition,  but  of  the  terms  of  the  judg- 
ment. Freeman  on  Judgments,  1  61 ;  Whor- 


ley  V.  Memphis,  etc,  B.  Co.,  72  Ala.  20; 
Shephard  v.  Brenton,  20  Iowa,  41.  WMle 
there  is  an  entire  unanimity  on  tbe  qnestlCRi 
of  power,  there  Is  great  diversity  of  opinion 
among  the  courts  as  to  the  character  of  evi- 
dence sufficient  to  authorize  a  nunc  pro  tunc 
entry  of  a  judgment  A  number  of  tbe  courts 
hold  that  It  seems  more  consonant  with  the 
purpose  for  which  the  power  of  making  en- 
tries nunc  pro  tunc  is  exercised,  and  with 
the  reasons  involved,  that,  in  detenoining 
that  question  of  fact,  the  court  should  resort 
to  all  sources  of  Information  that  are  com- 
petent under  the  g«ieral  rules,  Including  tbe 
oral  testimouy  of  witnesses  who  hare  per- 
sonal knowledge  upon  tbe  subject  This  view 
of  the  case  Is  based  on  the  idea  tbat  tbe 
proceeding  presupposes  the  absence  of  a 
record  upon  the  subject,  and  the  court  should 
receive  the  best  evidence  of  which  the  case 
admits.  Jacks  v.  Adamson,  66  Ohio  St.  397, 
47  N.  E.  48,  60  Am.  St  Rep.  749 ;  Brownlee  v. 
Board  of  Comm'rs,  101  lud.  401;  Bogg  v. 
Parker,  7  Gray  (Mass.)  173 ;  Frlnk  v.  FTlnk. 
43  N.  H.  508,  80  Am.  Dec.  189,  82  Am.  I>ec. 
172 ;  Weed  v.  Weed,  25  Conn.  837 ;  Bobo  v. 
State,  40  Ark.  224;  Gonzales  v.  State.  SB  Tei. 
Gr.  B.  330,  33  S.  W.  363,  60  Am.  St  Rep.  5L 
On  the  o^er  band,  a  number  of  the  courts 
adhere  firmly  to  the  rnle  that  a  nunc  pro 
tunc  entry  can  only  be  made  upon  showing 
some  entry  or  memorandum  on  or  amon^  the 
records  or  quasi  records  of  the  court  and 
that  parol  evidence  of  the  rendition  of  tbe 
judgment  and  of  its  terms  cannot  be  receiv- 
ed. Metcalf  V.  Metcalf,  19  Ala.  819,  S4  Am. 
Dec.  190;  Saxton  v.  Smith,  50  Ho.  490; 
Swain  V.  Naglee,  19  CaL  127;  Adama  v.  Be 
Qua,  22  Fla.  250, 1  Am.  St  Rep.  191 ;  Oough- 
rau  V.  Gutcheus,  18  111.  300.  The  same  view 
Is  taken  by  this  court  Raymond  v.  Smith, 
1  Mete.  65,  71  Am.  Dea  ^SS;  Mont^mery 
V.  Vlers,  130  Ky.  694,  114  S.  W.  251 ;  Balls 
et  al.  V.  Sharp's  Adm'r  et  aJL,  140  Ky.  744, 
131  S.  W.  098.  In  Missouri,  where  the  rule 
of  excluding  parol  evidence  la  strictly  ad- 
hered to,  not  only  notations  on  the  Judge's 
docket  or  on  the  clerk's  minute  book,  but^ 
the  papers  and  files  in  the  cause,  are  admis- 
sible in  evidence.  Gamble  v.  Dau^erty,  71 
Mo.  609 ;  Missouri,  etc^  By.  Co.  v.  Holacbiag. 
144  Mo.  253,  45  S.  W.  1101,  66  Am.  St  Bep. 
417.  In  Alabama,  where  the  same  strictness 
is  required,  the  written  opinion  of  the  Judge, 
when  such  opinion  is  required  by  law,  filed 
among  the  papers  in  the  case  is  sufflclent  to 
authorize  the  entry  of  a  Judgmoit  nunc  pro 
tunc  State  v.  Mayor  of  Mobile.  24  Ala.  701. 
In  each  of  these  cases  tbe  adoptioa  papers 
were  regularly  filed. 

[4]  In  the  papers  of  each  case  Is  a  full  and 
complete  Judgment  with  a  notation  thereon : 
"Ijet  tbe  above  order  be  entered  and  of  effect 
from  this  date,  tbe  12th  day  of  December, 
1908."  Immediately  beneath  this  notation  is 
the  signature  of  the  Judge  then  In  office.  It 
is  the  practice  in  tbe  courts  of  Jefferson 
county  for  the  couit  to  indorse  Its  approval 
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on  a  jad^nent  and  to  direct  tbat  It  be  enter- 
ed. Dlaregardlng  entirely,  tteretor^  all  the 
parol  erldence  taeard  by  the  court  below,  we 
conclude  that  the  Judgment  directed  to  be  en- 
tered  1^  the  court  Is  a  sufficient  quasi  record 
to  Justify  the  courfa  action  In  altering  the 
Judgments  none  pro  time. 

[I]  While  it  Is  the  rale  that  the  entry  of  a 
Judgment  ntmc  pro  tunc  will  not  be  allowed 
to  injuriously  affiect  the  rights  of  innocent 
third  parties,  who  acquired  rights  without 
notice  of  the  rendition  of  the  Judgment  (Free- 
man <»i  Judgments,  |  Oft;  Oraham  t.  I^n,  4 
B.  Mod.  18,  88  Am.  Dec.  498),  that  principle 
has  no  application  to  the  facts  of  this  case. 
The  appdiants  were  given  due  notice  of  the 
motion,  and  are  not  Innocent  third  parties, 
within  the  meaning  of  the  rule.  They  are 
mere  heirs  ct  Mra.  Orares,  and  are  entitled 
to  inhearlt  her  propert7  only  in  tiie  event  that 
the  two  Infants  were  not  properly  adopted 
by  her. 

[ti  But  It  is  Insisted  that  the  original  peti- 
tions in  this  case  are  void,  because  th^  fall 
to  set  oat  the  name  of  the  court  to  which  ap- 
plication was  made.  In  this  connection  It  la 
Insisted  that,  nnlees  tiie  JnrlBdi<Atint  of  the 
court  was  invoked  in  some  proper  way,  the 
eonrt,  of  course,  was  without  Jurisdiction  to 
act.  We  are  also  dted  to  some  cues  holding 
a  default  Judgment  void  because  the  original 
petition  was  not  entitled  in  any  court.  Bev- 
ington  r.  Back,  18  Ind.  414 ;  Teal  v.  Tlnn^, 
2  How.  Frac.  84  (N.  Y.).  We  are  not.  how- 
ever, (Uffposed  to  take  each  a  narrow  view 
of  the  question.  Where  the  petition  is  ac- 
tually filed  in  a  certain  court,  and  the  par- 
ties to  be  affected  are  all  before  the  court, 
and  eq>eciaUy  where  infants  are  Involved, 
whose  rights  are  under  the  proteeti<ni  of  the 
court,  and  the  court  Is  thus  asked  to  act,  and 
does  act,  the  mere  failure  to  name  the  court 
In  the  petition  will  not  render  the  Judgment 
void,  or  prevail  the  entry  of  a  Judgment  none 
pro  tunc 

[7]  We  also  conclude  that  the  failure  of 
the  petition  to  state  that  the  plaintiffs  In  the 
adoption  proceedings  were  resident  in  Jeffer- 
son county  did  not  render  the  Judgment  void. 

The  Judgment  in  each  case  is  affirmed. 


J0NB8  V.  THOMASSON. 
(Orart  of  Appeals  of  Kentucky.   Kay  26, 1914.) 

1.  Wills  (J  634*)  —  Constbdotiow  —  Vested 
Reuaindebs. 

A  devise  to  devisees  for  life,  with  gift  over 
w  the  share  of  a  derisee  on  bis  death  to  his  chil- 
dren, vests  In  the  children  of  a  devisee  a  vested 
ntste  in  remainder,  and,  on  the  death  of  a 
child  without  issue  during  the  life  of  the  devisee, 
t  tbe  estate  in  remainder  passes  under  the  will 
of  the  child  or  as  intestate  property. 
_JEd.  Note.— For  other  cases,  see  Wills,  Cent 
W«.  ii  148a-1510;  Dec  Dig.  1  684.*] 

8.  Wills  (|  634*)— Corstbuction— ^erraD  Es- 

Unn  IN  BSIUINDKB. 

W1ira«  ft  devise  over  is  to  tiie  children  of 
a  Ufe  tenant  not  named  or  to  children  named, 


the,  children  take  a  vested  estate  in  remainder, 
while,  if  the  devise  over  is  to  the  heirs  of 
the  life  tenant,  the  heirs  take  only  a  contingent 
remainder,  subject  to  be  defeated  by  their 
death  before  the  death  of  the  life  tenant  unless 
the  word  "heirs"  means  'V^ildxcn." 

[Ed.  Note.— For  other  cases^  see  Wills,  Cant. 
Dig.  il  1488-UlO;  De&  Dig.  |  634.*r 

Appeal    from   Oircnlt   Court,  Franklin 

County.  • 

Action  between  Albina  Jones  and  Weller 
Thomaseon.  From  a  Judgment  for  the  lat- 
ter, the  former  appeals.  AMrmed. 

Frank  Chinn,  of  Frankfort,  for  atveUant. 
O'Bear  4  WUUama,  of  Frankfort,  for  appel- 
lee. 

CARROLL,  J.  The  aaeatiott  in  this  case 
depends  on  the  construction  of  so  much  of 
the  will  of  James  Dawson  as  reads  as  fol- 
lows: "The  balance  of  my  proi>erty,  real,  per- 
sonal tmd  mixed,  I  will  shall  be  equally  di- 
vided among  all  my  children,  to  wit:  Zerllda 
Cook,  Elizabeth  Ellis.  Nancy  M.  Bradley, 
Sarah  B.  Lyon,  Albina  Jones  and  Miriam 
Damaby  for  and  during  their  natural  Uvea, 
free  from  the  control  of  their  husbands,  and 
not  to  be  liable  for  their  debts,  and  after  their 
death  to  their  children."  Under  this  will  the 
devisee,  Albina  Jones,  the  appellant  here,  re- 
ceived 20  acres  of  land.  She  had  two  daugh- 
ters, Lucy  and  Sue  Jones,  and  no  other  chil- 
dren, laicy  died  aevraal  years  ago.  Intestate 
and  unmarried,  and  Sue  died  about  two  years 
ago,  childless,  after  having  married  the  ap- 
pellee, Weller  Thomasson,  to  whom  she  will- 
ed all  of  her  property.  The  appellant,  Al- 
bina Jones,  claims  that  upon  the  death  of  her 
two  children,  childless,  she  became  Invested 
with  the  fee-slmtde  title  In  the  20  acres  of 
land,  while  it  Is  insisted  for  the  appellee, 
Weller  Thomasson,  that  his  deceased  wife. 
Sue  Jones,  had  a  vested,  vendible  interest  In 
an  undivided  one-half  of  the  land  in  remain- 
der, to  which  he  became  entitled  as  the  dev- 
isee under  her  will. 

The  lower  court  adjudged  that:  "Albina 
Jones  is  the  owner  for  the  period  of  her  nat- 
ural life  of  the  20  acres  of  ground  described 
in  the  petition,  and  the  owner  of  the  fee- 
simple  title  subject  to  her  life  estate  in  the 
one-half  of  said  land  which  she  received  by 
inheritance  from  her  daughter,  Lucy  Jones. 
And  it  is  further  adjudged  that  the  defend- 
ant, Weller  Thomasson,  is  the  owner  of  the 
other  undivided  one-half  of  the  said  20  acres, 
subject  to  the  life  estate  of  the  plaintiff,  Al- 
bina Jones,  therein,  which  one-half  was  pass- 
ed to  him  by  the  will  of  his  deceased  wife, 
Susan  JoneB  Thomasson." 

Of  this  Judgment  Albina  Jones  complains, 
and  urges  on  this  appeal,  as  she  did  in  the 
lower  court,  that  Weller  Thomasson  did  not 
take  any  interest  in  the  land  under  the  will, 
and  that  she  is  entitled  to  the  tee  In  the 
whole  thereol 

[1]  It  will  be  observed  that  the  win  does 
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not  make  any  provision  for  the  dlq>osition  of 
tbe  estate  in  the  event  of  the  death  of  the 
children  of  th^  devisees.  It  simply  provides 
that  each  devisee  should  take  an  estate  for 
life,  and  that,  after  tbe  death  of  the  devisee, 
his  share  should  go  to  his  children. 

It  la  conceded  that  the  children  of  tbe  dev- 
isee took  an  estate  In  the  land^  but  it  Is  ar- 
gued that  tbe  estate  was  a  defeasible  fee  In 
remainder  which  was  defeated  by  their 
death  before  the  death  of  their  mother,  and 
that,  upon  their  death,  the  mother,  Alblna 
Jonee,  became  entitled  to  tbe  whole  estate. 

In  behalf  of  the  appellee,  Thomasson,  the 
argument  is  made  that  the  will  created  a  life 
estate  in  the  children  of  the  testator,  with 
a  vested  interest  in  remainder  In  his  grand- 
children, and  that,  this  estate  In  remainder 
having  vested  In  them  immediately  upon  the 
death  of  the  testator,  It  could  not  sabseauent- 
ly  be  divested  by  tbe  mere  Incident  of  their 
death  before  the  death  of  the  life  tenant 

It  seems  quite  evident  under  the  author- 
ities that  the  grandchildren  did  take  a  vest- 
ed ^tate  in  remainder,  and,  this  being  so, 
it  is  difficult  to  perceive  upon  what  ground 
a  sound  argument  can  be  rested  that  they 
could  be  divested  of  this  estate  by  the^ 
death  before  the  death  ot  their  mother.  Hav- 
ing taken  a  rested  estate,  this  estate  conld  be 
subjected  to  the  payment  of  their  debts  and 
might  have  been  deeded  or  devised  to  them; 
or.  If  either  of  tbem  died  Intestate,  his  part 
would  pass  under  the  statute  of  descent  and 
distribution,  as  did,  for  example,  the  share 
of  Lucy,  which  her  mother  Inherited  under 
the  statute  upon  the  death  of  Luc^,  the  own- 
er of  the  remainder,  childless  and  Intestate. 

When  the  remainderman  dies  Intestate 
during  the  existence  of  the  life  estate,  the 
owner  of  an  estate  that  has  been  derived  un- 
der a  wUl  that  makes  no  provision  for  the 
disposition  of  the  estate  upon  the  death  of 
the  remainderman,  It  passes  under  the  stat- 
ute of  descent  and  distribution,  unless  the  re- 
mainderman has  disposed  of  it  by  a  will. 
But,  If  the  remainderman  has  disposed  of  it 
by  will,  then  of  course  it  would  go  as  direct- 
ed In  the  will.  If  It  passes  under  the  stat- 
ute, the  takers  step  into  the  place  of  the  re- 
mainderman, and  BO  with  the  devisee  onder 
the  will. 

There  Is  nothing  In  this  will  to  Indicate 
that  the  testator  intended  that  the  ordinary 
rules  governing  the  rights  of  the  owners  of  a 
vested  remainder  should  not  be  applied.  It 
may  be  true,  as  suggested  by  counsel  for  Al- 
blna Jones,  that  the  testator  desired  that  the 
estate  should  not  be  diverted  to  strangers, 
and,  doubtless  If  he  had  thought  that  bla 
grandchildren  would  die  before  thdr  mother, 
he  would  have  added  some  provision  saving 
to  his  blood  the  estate ;  but,  as  the  <^aBe  in 
tbe  will  under  consideration  Is  free  frcan 
ambiguity  there  la  no  room  for  that  construc- 
tion, and  the  estate  must  take  the  ordinary 
coarse. 

In  CampbeU  t.  Hlnton,  ISO  Ey.  646.  ISO  S. 


W.  676,  Med  Hlnton,  by  his  will,  devised  aU 
of  his  property  to  his  wife,  with  the  prorl- 
slon  that  "at  her  death  what  of  It  that  is 
left  Is  to  go  equally  to  my  h^rs  at  law;  my 
object  Is  to  keep  my  property  In  the  Hlnton 
family.  I  will  to  my  son,  John  Hlnton. 
twenty-flve  dollars,  In  addition  to  a  home 
with  my  wife  if  he  wants  to  live  there,  this 
is  in  addition  to  Ms  rightful  share  of  my 
estate  after  tbe  death  of  my  wife."  After 
the  death  of  tbe  testator  his  son,  John  Hln- 
ton, who  was  his  only  child,  died,  of  age,  and 
before  his  mother.  After  the  death  of  his 
mother,  the  life  tenant,  a  controversy  came 
DP  between  the  kindred  ot  Ned  Hlnton  and 
her  kindred  as  to  tbe  ownership  of  the  prop- 
erty. It  was  Insisted  for  her  kindred  that 
John  took  a  vrated  remainder  which  at  his 
death  passed  to  his  mother  and  at  taw  death 
to  them,  while  it  was  maintained  by  the  kin- 
dred of  Ned  HlntcHi  that  John  Hlnton  took  a 
contingent  remainder,  which  was  defeated  by 
bis  death  before  his  mother,  and  that  at  her 
death  the  property  passed  to  them  under  the 
wiU  of  Ned  Hlnton;  but  we  heU  that  John 
Hlnton  took  a  vested  ranalnder  which  at  his 
death  passed  to  his  mother,  and  at  taer  death 
to  her  heirs.  There  Is  no  mateiial  dlffluenoe 
between  that  case  and  tbla 

Another  case  in  point  is  Weil  v.  Kln^  IM 
S.  W.  381.  In  that  case  the  devise  was  to  the 
widow  for  life,  and  after  her  death  to  her 
children.  In  holding  that  the  children  took 
a  vested  estate  in  remainder,  although  tboe 
was  no  devise  over,  we  said:  "Bnjoyment, 
*  *  *  howevw,  was  uncertain,  inasmudi 
as  the  life  tenant  might  live  longer  than  the 
remainderman,  as  did  hai^ra  In  tbe  case  of 
the  grandchild.  But  this  did  not  affect  the 
vested  character  of  the  estate,  for  there  was 
no  limitation  over  nor  other  contingency  by 
which  the  estate  would  be  determined. 
Charles  Moore  bavins  a  vetted  Interest  In  the 
property,  *  *  *  it  passed  to  Us  mother 
at  his  death." 

In  Hackney  v.  Tucker,  121  S.  W.  417,  the 
testator  provided  that  **B.  McLeod  and  Mar- 
tha, my  daughter,  shall  have  two  hundred 
acres  of  land  in  the  west  side  of  my  land  and 
the  rest  to  my  wife,  and  at  her  death  is  to 
fall  back  to  them."  After  the  death  ot  the 
testator,  Martha  died  before  her  mother,  and 
tbe  question  was:  What  estate  did  Martha 
take  in  the  land?  And  we  said:  "We  find 
that  the  testator  conveyed  the  lands  in  ques- 
tion to  his  wife,  and  upon  her  death  to  H 
McLeod  and  Martha,  the  testator's  daughter. 
Thus  tbe  wife  was  given  a  life  estate  while 
B.  McLeod  and  Martha  were  given  the  re- 
mainder interest.  As  the  persons  to  take 
were  certain,  and  as  they  had  the  present 
capacity  of  taking  possession  if  the  posses- 
sion should  at  any  time  become  vacant,  there 
can  be  no  doubt  that  they  took  a  vested  re- 
mainder. The  fact  that,  through  snbseQuent 
contingencies  not  provided  for  by  the  testa- 
tor, tbe  land  devised  went  to  parttes  other 
than  those  who  tbe  testator  Intended  shooU 
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bave  bla  property  la  no  reason  for  glTing  to 
the  will  a  coDBtmctlon  different  from  that 
which  the  language  Itself  plainly  Indicates. 
If  such  a  role  of  construction  were  to  be 
adc^ted,  the  meaning  of  a  will  would  be  de- 
termined, not  by  the  language  employed,  but 
by  unforeseen  contingencies  not  provided 
against  by  the  testator.  In  the  case  before 
ua  the  langoage  of  the  will  is  plain  and  cer- 
tain. It  is  not  susceptible  of  two  construc- 
tlons.**  And  the  court  held  that,  uptm  the 
death  of  Martha  without  other  heirs  capable 
of  Inheriting,  her  interest  in  the  estate  pass- 
ed to  her  mother.  To  the  same  eftect  are 
Cruse  t.  Oraa^  147  Ky.  813,  144  S.  W.  49; 
Fischer  t.  Stoker,  102  Ky.  817.  163  S.  W. 
420. 

These  cases  seem  concloalTe  of  the  one  at 
bar. 

Lucy  had  a  vested  estate,  and  when  she 
died,  intestate  and  childless,  it  passed,  under, 
the  statute  of  descent  and  distribution,  to 
her  mother.  Sue  had  a  rested  estate^  and 
upon  her  death,  testate,  it  passed  to  the  per- 
son to  whom  she  devised  It 

[3]  The  rule  is  well-settled  that  where  the 
devise  over  Is  to  the  children  of  the  life  ten- 
ant, although  they  may  not  be  named,  or  to 
the  dilldren,  naming  them,  they  take  a  vested 
estate  in  remainder;  but  If  the  devise  over 
is  to  the  "heirs"  of  the  life  tenant,  unless  the 
word  "heln^  means  cliildren,  the  heirs  take 
only  a  contingent  remainder,  subject  to  be 
defeated  by  their  death  before  the  death  of 
the  life  tenant  Williamson  v.  Williamson, 
18  B.  Mon.  329;  White's  Trustee  v.  White, 
86  Ky.  602,  7  S;  W.  26,  9  Ky.  Law  Rep.  757; 
Leppes  V.  Lee,  92  Ky.  16,  17  S.  W.  146,  13 
Ky.  Law  Bep.  317 ;  Mercantile  Bank  of  New 
York  V.  BaUard,  83  Ky.  481,  4  Am.  St.  Rep. 
160 ;  Grayson  v.  Tyler,  80  Ky.  358 ;  McAllis- 
ter V.  Ohio  Valley  Banking  ft  Trust  Co.,  114 
Ky.  640,  71  8.  W.  609.  24  Ky.  Law  Bep.  130; 
Tanner  v.  Ellis,  127  B.  W.  095. 

Tb»  judgment  Is  affirmed. 


BENOE  T.  MARTIN  et  aL 
(Court  of  Appeals  of  Kentucky.  May  28, 1914.) 

JUDOHKHT  (S  747*)  — GOHCLUSITSinBS  — Na- 

TUBE  or  Action— Tbkspass. 

A  jad^ent  for  the  Qlaintiff,  in  an  action 
for  trespass  for  the  cutting  of  timber  on  certain 
land,  in  which  action  the  defendant  admitted  the 
catting,  but  claimed  title  to  the  land,  is  couclu- 
Biv«  as  to  the  title  in  a  subsequent  action  to 
qniet  the  title  to  the  same  tract  between  the 
same  parties. 

[Ed.  Note^— For  other  cases,  see  Judnnent, 
Cent  Dtg.  H  1068,  1284-1296;  Dec  Dig.  I 
747.*] 

Appeal  from  drcoit  Court  Clay  County. 

Action  by  Susan  B«ige  against  Augeline 
Martin  and  others  to  quiet  title  to  a  tract  of 
land.  Judgment  for  the  defttidants,  and 
plaintiff  appeals.  Affirmed 


EF.  C.  Faulkner  &  Sons,  of  BarbourrlUe, 
for  appellant  Rawlings  ft  Wright  of  Man- 
chester, for  appellees. 

HANNAH,  J.  This  Is  an  appeal  from  a 
judgment  of  the  Clay  circuit  court  In  an  ac- 
titm  wherein  Susan  Benge  was  plaintiff,  and 
Angeline  Martin  and  her  children  were  de- 
fendants, and  In  which  the  plalntUf  sought  to 
have  her  title  quieted  to  a  tract  of  land. 

Though  there  are  several  questions  present- 
ed upon  the  appeal,  It  is  only  necessary  to 
pass  apon  the  sufficiency  of  the  plea  of  res 
judicata  interposed  by  the  defendants. 

On  March  8,  1885,  David  Benge  conveyed 
to  bis  son,  John  Benge,  a  part  of  his  farm; 
thereafter,  on  June  28, 1900,  he  conveyed  the 
remainder  of  his  farm  to  his  daughter,  Susan 
Benge.  John  Benge,  on  June  29,  1887,  con- 
veyed the  land  he  received  from  his  father  to 
James  Martin,  who  died  In  Novemtwr,  1903. 
On  December  21,  1903,  the  widow  and  chil- 
dren of  James  Martin  instituted  an  action  In 
the  Clay  circuit  court  against  Susan  Benge 
and  others,  alleging  that  the  plaintiffs  were 
the  owners  of  the  land  conveyed  by  John 
Benge  to  James  Martin,  and  that  the  defend- 
ants had  entered  thereon  and  had  cut  and  re- 
moved timber  therefrom  without  right  snd 
seeking  to  recover  damages  In  the  sum  of 
9612  for  the  value  ot  the  trees  so  cut  and 
removed,  and  9200  as  damages  to  the  other 
growing  timber  resulting  from  the  cutting 
and  removal  of  the  trees  so  cnt  and  removed. 
The  defendants  answered,  danylng  that  Uie 
plaintiffs  were  the  owners  of  the  land,  admit- 
ting the  cutting  and  ranoval  of  the  timber, 
and  asserting  ttiat  defondant  Susan  Benge 
was  hers^  the  owner  ot  the  land  f  nna  which 
the  timber  was  so  cot  and  removed.  Upon  a 
trial  of  the  case,  the  Jury  returned  a  verdict 
in  favor  of  the  plaintiffs  In  the  sum  of  $300 
for  the  timber  and  tSO  as  damages.  Judg- 
ment tberetm  was  entered,  and  that  judgment 
has  never  been  appealed  from,  modified,  or 
vacated. 

On  September  2,  1910,  Susan  Bei«e  Insti- 
tuted Ihls  action  in  the  Clay  circuit  court 
against  the  widow  and  bdrs  of  James  Bfar- 
tin,  seeking  to  qnlet  her  title  to  a  strip  of 
land  along  the  northern  line  of  the  boundary 
described  In  her  petition,  which  Is  the  same 
tract  of  land,  the  ownership  of  which  was  as- 
serted by  her  tn  her  answer  In  the  action 
above  mentioned,  brought  against  her  and 
others  by  the  widow  and  h^rs  of  James 
Martin.  The  defendants  answered,  pleading 
ownership  of  the  land  in  controversy,  and 
further  Interposed  a  plea  of  res  judicata  by 
virtue  of  the  proceedings  above  mentioned  in 
the  action  wherein  the  present  defendants 
were  plaintiffs,  and  the  present  plaintiff  was 
a  defendant  By  reply,  the  plaintiff  trav- 
ersed the  plea  of  res  judicata;  but  she  testi- 
fled  that  the  land  from  which  the  timber  was 
cut,  for  the  cutting  of  which  and  damage  to 
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other  timber  Uure  was  a  recovery  against 
her  In  the  former  action,  is  tbe  same  land, 
the  tine  to  vblcta  Is  b7  tbe  present  action 
Bonght  to  be  qoleted  by  her,  that  the  parties 
are  the  same,  and  the  record  of  the  former 
action  was  introduced  in  evidence,  showing 
that  the  case  was  tried  before  a  jury,  and  a 
verdict  was  retcnied  In  favor  of  the  plaln- 
tUCs,  upon  which  Judgment  was  entoed. 

Appellant  contuids  that  the  title  to  the 
land  in  Question  Is  not  res  judicata  because 
of  the  former  Judgment;  but  in  HosMns  v. 
Ho^ins,  Adm'r,  1D7  Kj.  788.  101  S.  W.  77, 
this  question  waB  directly  dedded,  and  the 
court  held  that  where,  in  an  action  to  recover 
damages  for  trespass  to  land,  plalntlfl  alleges 
title  in  himself,  and  deftodant  denies  plain- 
tiff's tltte,  admits  the  act  alleged  as  conatl- 
tuttng  the  trespass,  but  seeks  to  Justify  it 
upon  the  ground  that  he  himself  is  the  owner 
of  the  land  upon  which  such  act  was  com- 
mitted, the  material  inae  is  the  question  of 
title,  and  the  amount  of  damages  recoverable 
by  lOalntlff,  if  he  succeeds.  Is  a  matter  purdy 
Incidental  to  the  main  issue,  and,  if  there  be 
a  rerdlct  in  such  case  for  rither  party,  the 
Judgment  thereon  entered  determines  the 
question  of  tiOfrin  favor  of  the  partr  receiv- 
ing the  verdict,  and  the  question  of  title  is 
thereafter  res  Judicata.  In  the  former  action 
above  mentioned  In  the  case  at  bar,  the  idaln* 
tiffs  asserted  title  to  the  land  £rom  whldi 
the  timber  was  cut;  the  defendant  admitted 
the  cutting  of  the  timber,  but  asserted  title 
in  herself  to  the  land  from  which  It  was  cut 
Thus  the  issue  was  tendered  and  clearly 
Joined  as  to  whldi  of  the  parties  owned  the 
land  from  which  the  timber  was  cut,  and  the 
question  of  the  ownenshlp  ot  the  land  was 
necessarily  tried  and  determined,  for  the 
ownership  of  the  timber  followed  the  land. 
The  Judgment  In  that  action,  therefore,  con- 
cludes the  parties,  and  the  plea  and  defense 
of  res  Judicata  Interposed  in  this  action  was 
a  complete  bar  to  plalntUTs  action. 

Judgment  affirmed. 


PATTON  et  aL  v.  SAM/EB  «t  aL 
JBTT  «t  al.  V.  JETT  et  aL 
;Coart  of  Appeals  of  Kentacky.   May  28,  1^4.) 

1.  WjXLB  (I  3S6*)->-IUjrCTlNO  OB  PROBATINO 

WiUA  —  Vacatiok  —  Ebvibw  —  JcBisino- 

TION  OF  OOUBT.   

The  Statute  of  WiUa  (Ky.  Bt  K  4824- 
^66),  relating  to  wills,  and  contalninff  no  ex- 
press authority  for  the  vacation  by  the  conn- 
ty  court  of  its  jodgment  rejecting  or  probating 
a  will,  is  a  compete  legislative  act  on  the 
subject,  and  the  remedy  for -improperly  reject- 
ing or  probating  a  will  is  by  appeal  to  the  cir- 
cuit court. 

[Ed.  Note.— For  other  cases,  see  WUla,  Cent 
Dig.  i  820;  Dec.  Dig.  g  356.*] 

2.  Wills  n  221*)— BJcracnNo  ob  PsoBATino 

WlLU  —  VACATION  —  REVIEW  —  JUBtSDlC- 
TIOH  or  OOUKF— "NXCESBABT  PABTIEB." 

Civ.  Code  Prae.  |  618,  subsee.  &,  providing 
that  erroneous  proceedings  against  perions  un- 


der ffleability,  except  coverture,  where  the  fact 
of  disability  does  not  appear  of  record,  may  be 
relieved  against  bgr  the  court  in  which  the 
judgment  was  rendered,  does  not  authorise  the 
county  court  to  set  aside  an  order  rejecting  a 
'nill,  where  infimts  not  parties  to  the  proceed- 
ings apply  for  relief,  since  they  were  not  nec- 
essary parties  within  Ky.  St.  f  4800,  authorix- 
ing  toe  county  coprt  to  proceed  to  probate  and 
admit  or  reject  a  will  without  gammoning  any 
party, 

[Bd.  Note.— For  other  easea,  see  Wills,  Cent. 
Dig.  H  539-641 ;  De&  Dig.  {  221.* 
For  other  definitiooa,  see  Words  and  Phias- 

ea,  ToL  6,  pp.  4720,  4721.] 

3.  Wills  (S  221*)— RBJKcriNa  or  Pbobatiko 
Wells  —  Vacation  —  Review  —  Jubisdic- 

TION  or  COUBT. 

Giv.  Code  Pra&  I  618,  snbeea  4,  empower- 
ing the  court  rendsnng  a  jndgnMQt  to  vacate 
or  modify  it  after  the  term  for  fraud  practiced 
by  the  Buccesafal  party,  refers  only  to  an  ac- 
tion  wherein  complainant  is  the  UDSUCcessful 
pacty,  and  does  not  authorize  an  action  in  the 
county  court  by  infanta  to  set  aside  an  order 
rejecting  a  will  in  proceedings  in  which  they 
were  not  parties. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  68»-641;  Dm^  Dig.  |  221.*] 

Appeal  from  Circuit  Court,  Uadlson  Cannty. 

Action  by  Lucy  B.  Sallee  against  Xjorien 
Patton  and  others,  in  whldL  certain  of  the 
defendante  filed  a  cross-petition,  and  action 
by  Luden  Patton  and  another,  1^  guardian, 
to  set  aside  an  order  rejecting  tiie  probate 
at  0x6  will  of  Joel  W.  Glbbs.  From  a  Judg- 
ment for  Lucy  R  Sallee  against  Clarence 
H.  Jett,  rendered  on  sustaining  a  demurrer 
Interposed  by  plaintiff  to  the  answer  and 
cross-petition  of  defendant  Jett,  he  appeals ; 
from  Judgmente  tTi^Tntarifig  the  answer  and 
cross-petition  of  defendante  Uuim  Patton 
and  another,  th^  appeal ;  and  trom  a  Judg- 
moit  snstetnlng  a  demurm  to  the  petition 
of  Luden  Patton  and  another,  and  dismiss- 
ing It,  tliey  appeaL  Judgments  affirmed. 

Grant  £.  Lilly,  of  Rldunond,  and  Fonnan 
&  Forman,  of  Lexington,  for  appdlants.  T. 
L.  Edelen,  of  Frankfort,  and  Bumam  &  Bnz^ 
nam,  of  EUchmond,  for  appellees. 

HANNAH,  J.  In  August,  1902,  Joel  W. 
Glbbs  died,  domiciled  In  Madison  county.  A 
few  days  before  his  death,  he  made  and  pub- 
lished a  will,  by  the  terms  of  which  he  de- 
vised to  bis  daughter,  Lucy  Olbbs  Patton,  a 
certain  farm  In  Madison  conn^,  in  trust  for 
and  during  her  life,  with  remainder  to  the 
h^rs  of  her  body.  On  September  1, 1902.  the 
widow  of  Joel  W.  Glbbs  offered  the  will  for 
probate  In  the  Madison  county  court,  where- 
upon the  daughter  mentioned  objected  to  the 
probate  thereof,  upon  the  ground  that  at 
the  time  of  the  execution  of  the  writing  pur- 
porting to  be  his  will,  Joel  W.  Glbbs  was 
of  unsound  mind  and  laclting  in  testamentary 
capacity.  On  September  6,  1902,  the  widow 
asked  the  court  to  be  permitted  to  withdraw 
her  motion  to  probate  the  writing  mentioned : 
but  the  court  brought  before  It  the  attrating 
witnesses,  and,  they  having  teetiQed  that  at 
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the  time  of  tbe  execution  of  the  writing  In 
question  Glbtn  was  not  of  sound  and  dis- 
posing mind,  the  court  sustained  the  objec- 
tion to  the  probate  thereof  and  rejected  It 
The  widow  of  Joel  W.  Glbbs,  the  daughter 
meutloned,  Lucy  Glbbs  Patton,  and  the  son 
of  deceased,  Alex  B.  Glbbs,  b^ng  the  only 
hetra  at  law,  thereupon  made  an  agreed  di- 
vision of  the  estate,  in  which  Lucy  Glbbs  Pat- 
ton  became  the  owner  of  a  portion  of  the 
farm  in  whlcb»  under  the  will,  she  would 
have  taken  only  a  life  estate  with  remainder 
to  her  children.   She  sold  and  conveyed  a 
portion  of  that  land,  on  January  3,  1908,  to 
Lucy  B.  Sallee.   Lucy  B.  SaUee,  by  a  con- 
tract In  writing  entered  into  on  December 
15, 1913,  sold  and  agreed  to  conrey  to  Charles 
H.  Jett  a  portion  of  the  land  so  aoqulred 
by  her  from  Lucy  Glbbs  Patton.  Jett  was  to 
pay  a  certain  sum  In  cash,  and  to  execute  his 
notes  for  the  remainder  of  the  purchase  prloe 
on  January  1,  1914.   He  refused  to  comply 
with  his  contract,  and  hues  B.  Sallee  in- 
stituted an  action  In  the  Madison  circuit 
court  on  January  10, 1914,  against  Jett,  seek- 
ing to  coerce  a  specific  performance  of  the 
contract.   Jett  answered,  admitting  the  exe- 
cution of  the  contract  and  the  tender  of  a 
deed,  but  alleging  that  the  title  tendered  to 
him  by  the  plaintifFs  deed  was  not  a  good 
and  sufficient  title,  averring  that  Lucy  Glbbs 
Fatten,  from  whom  the  plaintiff  Lucy  B. 
SaUee  derived  her  title,  was  the  owner  only 
of  a  life  estate  In  the  lands  so  courted  with 
remainder  to  her  children,  and  that  the  In- 
terests of  the  inftint  children  of  Lucy  Glbbs 
Patton  were  not  properly  protected  In  the 
proceeding  In  the  iMadlson  county  court 
wherein  the  alleged  will  of  Joel  W.  Glbbs 
was  rejected  and  refused  to  be  probated.  The 
answer  was  made  a  cross-petition  against 
Luden  Patton  and  Sarah  Patton  Gay,  the 
children  of  Lucy  Glbbs  Patton,  and  they  were 
called  upon  to  assert  whatever  claim  they 
had  to  the  land  in  question  under  and  by 
virtue  of  the  allejged  will  of  their  grandfa- 
ther.  Luden  Patton  and  his.  sister,  Sarah 
Patton  Gay,  by  her  guardian,  thereupon  filed 
an  ansirer  and  cross-petition,  alleging  that, 
at  the  time  the  will  of  Joel  W.  Glbba  was 
rejected  from  probate  in  the  M&dLson  county 
court,  they  were  Infants  and  not  befoce  the 
court;  that  the  proceedings  therein  whereby 
said  will  was  refused  to  be  probated  were 
procured  by  a  collusive  arrangement  entered 
luto  between  thdr  grandmother,'  the  widow 
of  Joel  W.  Glbbs,  and  their  mother,  Lucy 
Glbbs  Patton,  and  tbeir  uncle,  Alex  R.  Glbbs, 
Air  the  purpose  of  defeatlug  tlieir  remainder 
Interest  as  devised  in  the  will  In  the  tract  In 
question,  which  arrangement  was  In  law  a 
fraud  upon  the  defendants  Luclen  Patton 
BQd  Sarah  Patton  Gay,  and  further  alleging 
that  they  had  filed  In  the  Madison  county 
court  a  petition  to  vacate  the  order  rejecting 
the  will  of  Joel  W.  Glbbs  from  probate,  up- 
on the  ground  that  the  rejection  thereof  was 
Proeared  by  fraud,  which  action  was  then' 


pending.  The  cause  being  submitted  on  de-  ' 
murrer  filed  by  plaintiff  Lucy  B.  Sallee  to 
the  answer  and  cross-petition  of  defendant 
Jett,  the  court  sustained  the  demurrer,  and 
defendant  dedlning  to  plead  further,  the 
court  rendered  Judgment  against  htm  decree- 
ing a  spedQc  performance  of  his  contract  of 
purchase  of  the  land;  trom  that  Judgment  he 
appeals. 

The  cause  being  submitted  upon  demurrer 
filed  by  plaintiff  to  the  answer  and  cross-pe- 
titlon  of  defendants  Luden  Patton  and  Sa- 
rah Patton  Gay,  the  court  sustained  the  de- 
murrer, and,  those  defendants  declining  to 
plead  fnrthor,  thdr  answer  and  cross-peti- 
tion was  dianiased;  from  that  Judgment 
they  appeal. 

In  the  meantime  as  heretofore  mentioned, 
Luden  Patton  and  his  sister,  Sarah  Patton 
Gay,  by  guardian,  had  Instituted  In  the  Mad- 
ison county  court  an  action  to  vacate  and  set 
aside  the  order  entered  In  that  court  on  S^ 
tember  8,  1002,  rejecting  and  refusing  to  pro- 
bate the  writing  purporting  to  be  the  last 
will  and  testament  of  Joel  W.  GU>bs,  the  ac- 
tion being  based  upon  the  ground  that  the 
proceedings  mentioned  and  the  Judgment 
therein  were  had  and  obtained  by  fraud  prac- 
ticed by  the  grandmother,  the  mother,  and 
the  uncle  of  the  plaintiffs  mentioned.  A  de- 
murrer to  the  petition  was  sustained  in  the 
coimty  court  Plaintiffs  appealed  to  the  clr^ 
cult  court,  and  a  demurrer  to  the  petition 
was  sustained  in  that  court,  and,  plaintltt 
declining  to  plead  furtho:,  the  petition  was 
dismissed.  From  that  Judgment,  plaintifb 
appeal. 

The  appeals  mentioned  have  been  consoli- 
dated In  this  conr^  and  will  be  considered  in 
one  opinion. 

[1]  They  involve  a  single  inquiry — ^whetlier 
the.  county  court  has  authority  to  vacate  the 
Judgment  rendered  by  it  on  September  8, 
1902,  declaring  the  writing  offered^  for  pro- 
bate not  to  be  the  last  will  and  testkment  of 
Joel  W.  Gibbs.  The  statute  of  wills,  chapter 
135,  Kentucky  Stetutea  1909,  contains  no  ex- 
press authority  for  the  vacation  by  a  county 
court  of  its  Judgment  rejecting  or  probating 
a  will.  Bnt  It  is  the  contention  of  appellants 
that,  although  the  statute  with  ref«ence  to 
the  probating  of  wills  Is  silent  upon  the  sub- 
ject, the  county  court  has  an  inherent  right 
under  the  common  law  to  vacate  a  Judgment 
obtained  therein  by  fraud,  rejecting  or  pro- 
bating a  wilL  Appellees  contend  that  the 
statute  of  wills  is  a  complete  act  of  legisla- 
tion upon  that  subject;  that  the  only  reme- 
dy, when  a  will  Is  Improperly  rejected  or  pro- 
bated, is  by  appeal  to  the  circuit  court,  and 
that  as  to  this  remedy,  the  appellante  are 
barred  by  failure  to  prosecute  an  appeal  with- 
in the  time  prescribed  by  the  statute.  A  con- 
sideration of  the  authorities  shows  that  this 
court  has  established  the  rule  that  the  reme- 
dy by  appeal  provided  In  the  stetute  Is  ex- 
clusive. 

Section  11  of  the  act  of  1786,  Morehead  ^ 
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Brown's  Statute  Law  io.  Kentacky,  page  1537, 
provided  that  an  order  of  tbe  comity  court 
probating  or  relectlng  a  will,  could  be  a^ 
tacked  by  the  filing  of  a  petition  In  equity  In 
the  circuit  court  within  seven  years  there- 
after. 

In  Taylor  Tlbbatta,  18  B.  Uon.  180, 
where  the  act  and  section  mentioned  were  in- 
volved, tbe  court  said:  "The  law  makes  no 
provision  for  a  retrial  In  the  same  court; 
but,  Instead  of  permitting  that  to  be  done, 
substltates  a  proceeding  in  a  court  of  equity 
by  whldb  the  validity  of  the  will  may  be 
contested.  The  decision  of  the  court  of  pro- 
bate may  also  be  revised  In  a  superior  tribu- 
nal, but  the  same  court  has  no  power  at  a 
■ulMequent  term  to  set  aside  *  *  *  an 
order  establishing  a  will  and  directing  it  to 
be  recorded.  A  decision  of  the  county  court 
upon  the  validity  of  a  will  is  a  bar  to  a  re- 
newal of  the  controversy  in  that  court  upon 
the  same  subject-matter.  Wells*  Will,  C  Utt 
278.  Consequently,  the  whole  proceeding  In 
the  county  court,  so  far  as  its  object  was  to 
ennui  or  vacate  the  order  of  that  court,  made 
at  a  previous  term  In  pnrsuance  of  the  man- 
date of  the  circuit  court  establishing  the  will, 
and  requiring  It  to  be  recorded,  was  unau- 
thorized,* and  is  erroneous."  It  will  thus  be 
seen  that  the  court  at  an  early  date  held  the 
remedy  by  appeal  to  be  exclusive  upon  the 
ground  that  the  statute  of  wills  then  In  force 
made  no  provision  for  atta(A  upon  the  order 
of  probate  except  by  appeal. 

The  act  of  February  24, 1842  (Laws  1841-42, 
c.  300),  provided  for  an  appeal  to  the  circuit 
court  from  an  order  of  the  county  court  pro- 
bating or  rejecting  a  will,  in  lieu  of  the  reme- 
dy provided  in  section  11  of  the  act  of  1785 
before  mentioned,  this  latter  act  being  later 
carried  Into  the  Bevised  Statutes  of  1852. 
By  this  act,  Jurisdiction  was  reserved  to  a 
court  of  equity  to  lmE)each  the  decision  of 
the  county  court  for  such  reason  as  would 
confer  JuFisdiction  over  any  other  Judgment 
at  law ;  and  the  chancellor  was  also  empow- 
ered to  review  the  final  decision  of  the  (dr- 
cult  court  on  appeal  from  the  county  court 

Under  this  state  of  the  law,  certain  h^rs 
of  one  Johnson  brought  a  suit  In  equity  in 
the  Pike  circuit  court,  seeking  to  vacate  an 
order  of  the  Pike  county  court  probating  the 
will  of  their  father,  upon  the  ground  that 
he  was  incompetent  and  lacking  in  testamen- 
tary capacity  at  the  time  of  the  alleged  ex- 
ecution thereot  A  demurrer  to  the  petition 
was  sustained.  Upon  appeal  (Walters  v.  Rat- 
IICF,  6  Bush,  575}  the  court  held  that  the  rem- 
edy by  appeal  from  the  county  court  to  the 
circuit  court  was  exclusive,  citing  as  author- 
ity, the  ease  of  Hughey  v.  iSldwell,  18  B. 
Mon.  2S9.  In  that  case,  the  court  said: 
"There  Is,  at  present,  but  one  mode  of  reach- 
ing It,  and  that  is  by  appeal  to  the  circuit 
court  of  the  county  where  the  order  (of  pro- 
bate) was  made.  Bevised  Statutes,  chapter 
on  Wills  (chapter  106)  88  28,  29;'  CivU  Code. 
I  20.    Original  proceedings  In  chancery*  to 


set  aside  or  vacate  wUIa  which  have  t>een  ad- 
mitted to  probate,  are  now  only  allowed  lit 
two  classes  of  cases;  the  one,  to  ImpeatA  the 
final  decision  of  tiie  circuit  court  afflztulns 
an  order  of  probate,  upon  any  grooxid  that 
would  give  jurisdiction  to  a  court  of  equlty 
over  any  other  Judgment  at  law,  as  provided 
In  Bevised  Statutes,  c.  106,  8  36,  p.  700,  and 
the  other,  in  behalf  of  nonresidents  and  oth- 
er persona  interested  in  tbe  probate,  who 
were  not  made  parties  to  tbe  proceedings 
the  circuit  court)  by  actual  appearance  or 
personal  service  of  process.  See  same  chap- 
ter, |  38." 

In  tbe  case  of  McCarty  v.  McCarty.  8 
Bush.  504,  the  statute  of  wills  involved  was 
chapter  106,  Bevised  Statutes,  the  provisions 
of  which  were  the  same  as  chapter  113.  Gen- 
eral Statutes,  and  the  present  statute  of 
wills,  chapter  135,  Kentucky  Statutes.  L  e., 
that  the  county  court  has  Jurisdiction  to  pro- 
bate or  reject  any  pai>er  purporting  to  be  a 
will,  subject  to  an  appeal  to  the  circuit  court 
to  be  taken  within  five  years  from  the  date 
of  such  action  of  the  county  court,  and  to 
the  further  provision  that  any  party  Interest- 
ed, who  was  not  brought  before  the  circnit 
court  upon  the  appeal,  should  have  three 
years  in  whldi  to  apii^y  for  a  retrial  therein, 
or.  If  such  party  were  an  Infant,  he  should 
not  be  barred  of  such  applicatioQ  for  a  re- 
trial until  12  months  after  attaining  full  age. 
In  that  case,  there  was  called  in  question  the 
legal  effect  of  an  order  of  the  county  court 
setting  aside  a  former  order  admitting  a  will 
to  probate,  and  upon  appeal,  the  court  said: 
"A  will  once  admitted  to  probate  by  the  coun- 
ty court  must  be  contested  in  the  manner 
pointed  out  by  the  statute.   This  Q>eclal  pro- 
ceeding is  adopted  and  regulated  by  law  as 
applicable  to  wills  alone,  and  tbe  remedies 
afforded  in  such  cases  must  be  found  in  the 
statute,  and  nowhere  else.  There  is  no  pow- 
er given  to  tbe  coonty  court,  after  a  will  has 
been  admitted  to  record  or  rejected,  to  grant 
to  tlie  parties  a  new  trial,  or  at  a  subsequent 
term  to  annul  all  the  orders  made  In  regard 
to  the  case  at  a  previous  term.  The  rights  of 
parties  to  property  acquired  under  a  will 
would  be  almost  worthless  if  a  county  court, 
with  Its  limited  Jurisdiction  In  such  caaes. 
could  t^y  and  retry  the  question  of  will  or 
no  will  whenever,  In  the  opinion  of  that  coort, 
an  erroneous  Judgment  had  bem  rendered." 

In  Abbott  V.  Traylor,  11  Bush,  335.  this 
court  said:  '■'There  Is  but  me  way  in  urtilch 
such  a  judgment  [of  probate]  can  be  affected, 
and  that  is  by  appeal  to  the  circuit  court  or 
the  county  in  which  the  order  Is  made.  Pro- 
ceedings In  chancery  to  set  aside  or  vacate 
wills  that  have  been  admitted  to  probate  can 
only  be  maintained  In  two  classes  of  cases 
(section  37,  chapter  113,  Qeneral  Statutes), 
and  not  In  these  cases  until  after  action  by 
the  circuit  court" 

In  Arterbum  v.  Young,  14  Bush,  609.  it  Is 
said:  "Tbe  chapter  on  Wills,  found  in  the 
Bevised  Statutes  and  tbe  old  Code^  contains. 
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m.  complete  law  on  tlie  eabject  Tbe  mode  of 
executing  each  Instnunents,  the  manner  of 
probate,  the  county  tn  which  the  probate 
must  be  made,  the  maimer  of  conteBtlng,  .lta 
effect  when  admitted  to  probate,  tbe  time  and 
manner  In  which  appeals  are  to  be  prosecut- 
ed, and  the  saving  in  fiiTor  of  Infants,  etc., 
are  matters  all  regulated  and  determined  by 
tbe  provisions  of  the  law  as  contained  In  the 
two  chapters  referred  to.  A  similar  chapter, 
containing  like  provisions,  Is  also  found  in 
the  Oeneral  Statutes,  evldendng  a  plain  1q- 
tentlon  that  Its  provislona  were  tat^ded  to 
regulate  the  entire  proceedings  with  refer- 
ence to  wills.   By  the  provisions  of  both  the 
Oeneral  and  the  Revised  Statutes  appeals  or 
writs  of  error  from  the  circuit  court  shall 
1>e  sued  out  within  Sve  years  after  render- 
ing the  order  of  probate  or  rejection  in  the 
county  conrt,  and  from  tbe  Court  of  Appeals 
within  one  year  after  tbe  final  decision  In 
the  circuit  court*   As  to  all  persons  not  par- 
ties to  the  record,  they  'may,  within  three 
years  after  such  final  decision  in  the  circuit 
court,  by  bill  in  chancery,  impeach  the  deci- 
sion, and  have  a  retrial  of  the  question  of 
probate,  and  either  party  shall  be  entitled  to 
a  jury.'    'An  infant,  not  a  party,  shall  not 
be  barred  of  such  proceedings  In  chancery  un- 
til twelve  months  after  attaining  full  age.' 
Sections  28  and  38,  chapter  106,  on  Wills,  Re- 
vised Statutes;  sections  27  and  37,  chapter 
on  Wills,  Goieral  Statutes."   In  that  case,  it 
was  protested  that  unless  an  appeal  was  tak- 
en to  the  circuit  court  from  tbe  order  of  tbe 
county  court  within  five  years,  the  saving  In 
Favor  of  Infants  would  not  avail  them;  and 
this  court  said  that  the  attention  of  the  law- 
oiakers  must  have  been  called  to  this  ques- 
tion when  legislating  thereon,  and  the  court 
woald  not  enlarge  the  loovlslons  of  the  stat- 
ute. 

In  Maynard  v.  Hatcher,  107  S.  W.  241,  32 
Ky.  Law  Rep.  720,  the  foregoing  authori- 
ties were  followed,  and  It  was  held  that  tbe 
only  remedy  is  the  appeal  provided  for  in 
statute. 

It  wiU  thus  be  seen  that  tbe  broad  princi- 
ple has  twen  established  that  the  provisions 
of  the  statute  of  wills  constitute  a  complete 
act  of  legislation  upon  that  subject,  and  that, 
the  remedy  therein  provided  being  exclusive, 
the  county  court  is  not  empowered  to  vacate 
its  order  probating  or  rejecting  a  will.  That 
order  may  only  be  attacked  by  appeal  to  the 
drcnit  court;  and,  in  the  event  that  upon 
the  appeal  to  tbe  circuit  court,  a  person  In- 
terested, who  at  the  time  of  tbe  final  deci- 
BloD  In  the  drcult  court  was  a  nonresident, 
was  proceeded  against  by  warning  order 
only,  without  actual  appearance  or  personal 
wrvlce  of  process,  or  any  other  person  In- 
terested  was  not  brought  before  the  conrt  by 
U!tual  appearance  or  personal  service  of  pro- 
cess, then  such  person  has  three  years  after 
sudi  final  dedston  in  the  drcult  court  in 
whi<^  to  apply  for  a  retrial  thereof;  or  If 
be  be  an  infant,  be  haa  until' 12  months  after 


attaining  fall  age  In  wUdi  to  make  sudi  ap- 
plication. And  in  0ie  latter  case  the  proceed- 
ing Instituted  by  the  person  who  was  an 
infant  at  tbe  time  of  the  final  dedston  In  the 
circuit  court  only  operates  to  the  octent  nec- 
essary to  establish  the  rights  of  such  person, 
and  does  not  affect  the  rights  of  any  other 
person  interested  In  tbe  probate.  Section 
4862,  Kentucky  Statutes.  The  statute  makes 
no  provision  for  impeaching  the  order  reject- 
ing or  probating  a  will,  exc^  where  there 
has  been  an  appeal  to  the  drcult  court,  and 
then  the  attack  must  be  made  in  that  court. 
Why  tbe  Legislature  should  provide  that 
an  Uifant  not  made  a  party  when  the  appeal 
Is  taken  to  the  circuit  court  from  an  order  re- 
jecting or  probating  a  wIU  should  have  until 
12  months  after  attaining  full  age  in  which 
to  attack  the  dedslon  in  the  drcult  court, 
and  make  no  provision  for  an  attack  by  such 
infant  In  case  there  Is  no  appeal  taken  to  the 
circuit  court  from  the  county  court  from  the 
order  rejecting  or  probating  a  will,  Is  not 
apparent,  but  such  Is  the  present  condition  of 
the  legislation  upon  this  subject ;  and,  while 
it  would  seem  that  legislative  action  In  this 
respect  might  be  desirable,  yet  it  mnst  be 
presumed  that  with  this  unbroken  line  of  de- 
cisions thus  construing  the  law,  the  Legisla- 
ture would  have  amended  the  statute  had 
such  been  Its  desire. 

[2}  2.  It  Is  the  further  contention  of  ap- 
pellants that  the  action  brought  In  the  coun-- 
ty  court  seeking  to  set  aside  the  order  re- 
jecting the  will  of  Joel  W.  GIbbs  Is  author- 
ized under  section  618  of  the  Cavil  Ck>de. 
But,  even  If  It  were  not  well  estaUlshed 
that  the  provisions  of  the  statute  of  wills 
constitute  a  complete  law  upon  that  subject, 
and  that  the  remedies  therein  prescribed  for 
attack  utMn  the  order  probating  or  rejecting 
a  will  are  exduslve,  it  Is  manifest  that  sec- 
tion 518  does  not  authorize  an  action  of  this 
character.  Subsection  5  of  that  section  pro- 
vides ttiat  erroneous  proceedings  against  per- 
sons imder  disability,  except  coverture,  where 
the  fact  of  dlsablU^  does  not  appear  of  rec- 
ord nor  tbe  error  in  the  proceedings,  may  be 
relieved  against  by  tbe  court  in  which  the 
Judgment  was  rendered,  modifying  or  vacat- 
ing the  Judgment  after  the  expiration  of  the 
term.  But  the  appellants  Lucien  and  Sarah 
were  not  parties  to  tbe  proceeding  wherein 
the  will  of  thdr  grandfather  was  prol)ated, 
nor  was  It  necessary  that  they  should  have 
been  made  parties  therein.  Section  4860, 
Kentucky  Statutes. 

[3]  Subsection  4  of  section  618  of  the  Civ- 
il Code  provides  that  the  court  rendering  a 
judgment  shall  have  power  to  vacate  or  mod- 
ify it  after  the  term,  for  fraud  practiced  by 
tbe  successful  party  in  obtaining  the  judg- 
ment. This  can  only  have  reference  to  an 
action  wherein  the  complainant  was  the  un- 
successful party.  In  the  proceedings  wherein 
tbe  will  in  question  was  prol)ated,  there  were 
no  parties.  That  proceeding  was  ex  i>arte 
and  in  zenit  and  the  Judgment  therein  reu- 
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dered  oomclnBtTe  against  the  world  until  an- 
nulled  vpon  attack  in  the  manner  xtrovlded 
hy  the  statute  ot  wills. 

The  jodgmttits  appealed  trom  an  all  af- 
firmed. 


BOWUAN  T.  HAULBTT  et  aL 
(Court  of  Appeals  ttf  Kentucky.  Bfay  26, 1914.) 

1.  Btaiutbs  (J  61*)— Construction. 

The  constitutioijality  of  an  act  Bhould  be 
Bostained,  if  possible,  without  doing  Tiolence  to 
the  m&Dlfest  legislative  purpose,  and  so  por- 
tions of  the  act  shonld  not  be  striclien  as  in 
conflict  with  the  title  if  the  two  can  be  recon- 
ciled. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §$  56,  196;  Dec.  Dig.  }  61.*] 

2.  Statutes  (8  207*)  —  Conbteuctios  —  Cow- 

FLICTINQ  PoBTIONS. 

Conflicting  portions  of  a  legislatire  enact- 
ment should  be  reconciled,  if  possible,  without 
disregarding  the  intent  of  the  ijegislatnre. 

[£d.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8  284;  Dec  Dig.  8  207.*] 

a.  Statutes  (8  110%*)— Titlk  op  Act— Con- 
stitutional Pbovisions. 

Const.  8  Sli  requiriug  the  title  of  lesisla- 
tlre  acta  to  express  the  subject  legislated  up- 
on, does  not  require  the  title  to  state  what  for- 
mer acts  are  repealed. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  Sf  139,  161.  162,  163;  Dec.  Dig.  8 
llO^.'l 

4.  Statutes  (8  122*)  —  Title  of  Act— Sub- 

-  PLUaAGB. 

School  Text-Book  Commission  Act  of  1014, 
entitled  "An  act  creating  a  state  text-book 
commission  to  adopt  a  uniform  series  of  text- 
booi(B,  etc.,  and  repealing  chapter  13  of  the 
acts  of  1010,"  provides  in  Bection  7  that  the 
Commission  shall  select  a  uniform  system  of 
text-books  for  the  schools  of  the  state,  except  in 
dties  of  the  first,  second,  third,  and  fourth  cIsbb- 
es,  and  in  section  8  that  the  act  shall  not  apply 
to  cities  of  the  first  second,  third,  and  fourth 
classes,  bat  that  the  act  of  IQIO,  regarding 
such  cities,  and  act  of  1912,  regarding  cities  of 
the  second  class,  shall  remain  in  force.  Const 
8  51,  requires  the  title  of  an  act  to  express  the 
subject  legislated  upon.  Beld  that,  as  the  pur- 
pose of  this  provision  Is  onl;  to  prevent  sur- 
reptitious legislation,  and  as  the  title  need  not 
KMcify  what  acts  are  repealed,  tliat  porti<ni  of 
the  title  declaring  that  the  act  of  1910  was 
repealed  should  be  disregarded  as  surplusage, 
for  no  one  interested  in  the  act  coold  haTe  been 
misled  thereby,  and  sections  7  and  8  show  that 
the  Le^slature  intended  it  to  remain  in  force 
as  to  dties  of  the  first,  third,  and  fourth 
dasses,  and  hence  the  variance  between  the 
title  and  the  act  is  Immaterial. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8  175;  .Dec.  Dig.  8  122.*] 

5.  Statutsb  (8  211*)— CoNBTaucTiON— Tmx. 

Where  the  body  of  the  act  clearly  shows  the 
legislative  intent,  the  court  need  not  refer  to 
the  title  to  determine  such  Intent. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  8  288;  Dec.  Dig.  8  211.*1 

6.  ScHOOLB  AND  SCHOOL  DiSTBIOTB  (6  167*)— 

Public  Schools— School  Boob:»~iBtatutb. 
Text-Book  Commission  Act  of  1914,  8  !!• 
requires  that  the  retail  price  of  text-books  shall 
not  exceed  the  retail  pnce  of  the  same  books  in 
other  states;  section  14  provides  that  retail 
dealers  shall  receive  15  per  cent,  of  the  retail 
price,  while  section  18  requires  that  the  whole- 
sale nrifte  shall  not  be  higher  in  this  state  than 


elsewhere.  Betd,  that  the  provlrion  tbrnX  retaS 
dealers  shall  receive  15  per  cent  of  the  retail 
price  merely  fixes  the  maximum  profit  of 
tailers  which  may  be  reduced  by  the  Commis- 
sion upon  proper  showing,  and  does  not  require 
wholesalers  to  make  retailers  prices  at  vfaich 
they  could  receive  16  per  cent  of  the '  retail 
price,  and  hence  the  act  is  not  invalid  ms  im> 
posing  conditions  impcMMibls  of  fulfillment  by 
the  ntajority  of  the  publishers  of  text-books, 
and  thus  unreasonably  rCBtricting  competition. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Gent  Dlf.  I  888;  Dec  Dig. 
I  167.*]  ■  - 

Appeal   £rom   drcnlt   Oonr^  BVauklln 

County. 

Action  Andrew  Bowman  against  Batfes- 
dale  Hamlett  and  othws.  From  a  Judgm^ 
for  defendants,  plaintUt  appeals.  Affirmed. 

Hazelrlgg  &  Haselrlgg,  of  Frankfort,  and 
A.  J.  Carroll,  of  Louisville,  for  appellant 
Arthur  M.  Rutiedge,  of  Ixtulsville,  for  Board 
of  Education,  on  appellant's  Bid&  Jas.  Gar- 
nett  Atty.  Qen.,  Chaa.  H.  Morris,  Asst  Atty. 
Gen.,  and  Jno.  <X  Dolly,  ot  Hoj^ElnsTille,  for 
appdleea. 

HANNAH,  J.  Andrew  Bowman  instltoted 
this  action  in  tbe  Franklin  circuit  court 
against  the  superintendent  of  public  Instruc- 
tion and  the  Attorney  General;  the  purpose 
being  to  test  the  constltntlonallty  and  to  ob- 
tain an  Interpretation  of  the  act  of  ManA  9, 
1914,  commonly  known  as  the  School  Text- 
Book  Commission  Law.  Tbe  lows*  conrt 
sustained  a  demurrer  to  the  petition,  and, 
from  the  judgment  dismissing  it,  plaintUT  ap- 
peals. 

We  find  In  tbe  brief  of  the  Attorn^  Gen- 
eral tbat  the  lower  coart,  In  passing  apon 
the  questions  submitted,  delivered  the  fol- 
lowing opinion :  "This  cause  arises  upon  pe- 
tition of  plaintiff  asking  that  the  School 
Text-Book  Commission  Act  of  1914  be  de- 
clared void  because  It  is  in  contraTention  of 
section  51  of  the  Constitution,  and  farther, 
because  It  Is  so  contradlctoiy  as  to  make  It 
Impossible  of  execution.  This  court  can 
agree  with  neither  position  of  plaintiff.  The 
title  of  the  act  relates  to  only  one  subject, 
viz.,  tlie  e8taUisbm«)t  of  the  state  text-boob 
commission,  to  secure,  for  the  benefit  of  tbe 
patrons  of  common  schools,  unlfonnlty  in 
series  and  price  of  such  booka  The  last  lines 
of  tte  title,  in  these  words,  'and  repealing 
chapter  13,  etc.,'  have  In  reality  no  relatl(9 
to  the  title  and  In  no  sense  can  be  considered 
except  as  surplnsage.  The  ineondstencies 
complained  of  are  capable  of  reconciliation 
by  simply  seeking  the  l^lBlattre  intoit,  and 
that  was  to  eatabUsb  tills  GtmunlssiMi  for  the 
benefit  of  the  schooiehild,  and  not  for  tbs 
benefit  of  book  concerns  or  retail  dealen. 
When  the  act  nnderto<A  to  say  that  the  re- 
tall  dealer  should  have  16  per  cent  oommlfr 
slon,  and  in  the  same  breath  says  that  the 
bociks  Shan  be  sold  as  cheaply  aa  tiaewheR; 
flien  manifestly  ttie  eommlflaion  most  be  lesB 
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than  16  pw  ooit,  tf  llw  pilce  -l8  to  be  met 
only  In  Out  way.  The  complaining  of  sec- 
tion 8  In  the  act  1b  perbapa  moze  sertona,  and 
the  dlffienlty  la  eolred  by  striking  ont  section 
8,  thus  leaving  Ute  act  as  was  eridently  In- 
tended. For  these  reasons  the  demnrrer  of 
defendant  Is  snatained,  and  the  Jo^^pnent 
lierewlth  intdosed  wdered  entered." 

This  opinion  la  not  copied  In  the  record, 
and  Is  no  part  of  the  Jndgmoit  It  la  con- 
ceded by  appellant  that  this  la  the  view 
wMdi  was  entertained  by  tbe  lower  conrt, 
and  vhldi  actuated  Mid  conrt  In  rendering 
the  Jndgment  appealed  from.  With  tills  (Odn- 
ion  we  do  not  folly  concur. 

For  a  number  of  years  ptUx  to  JSIO,  the 
books  used  In  the  common  schools  of  flila  state 
were  selected  by  the  county  judge,  the  coun- 
ty attorney,  and  the  coring  superintendent  of 
schools  of  eadi  county.  This  manner  of  se- 
lecting the  text-booka  ot  the  sdioola  of  the 
state  never  seemed  to  be  satisfactory,  ai^ 
the  L^islature  of  1910  attonpted  to  improve 
conditions  by  the  enactment  of  chapter  13  of 
the  Acts  of  101^  Kpprorei  March  IS,  1910, 
whldb  provided  for  the  creation  of  a  county 
text-bo(*  commission  In  each  county,  con- 
slstliw  of  the  county  superintendent  ot 
schools,  two  membon  of  tiie  board  of  ex- 
aminers, the  principal  of  a  high  school  In  the 
county,  and  one  member  of  tiie  county  board 
of  education.  These  commlBSlons  were  au- 
thorised to  adopt  a  uniform  series  of  text- 
books for  use  in  their  respective  counties, 
but  under  this  act  each  county  in  title  state 
could  have  a  different  series  of  text-books. 
While  this  method  was  probably  an  improve- 
ment upon  the  former  plan,  there  seems  to 
have  bem  a  d^nand  for  further  improvement 
and  for  a  more  general  uniformity  or  an  en- 
tire state-wide  uniformity  in  text-books. 

The  act  referred  to  (chapter  13  of  the  Acts 
of  1010)  exprendy  provided  that  the  boards 
of  education  in  cities  of  the  flist,  second, 
third,  fourth,  fifth,  and  rixtti  Masses  should 
constitute  the  text-book  commission  for  such 
cities,  and,  as  such,  Its  powers  and  duties 
should  be  Identical  with  those  provided  by 
law  for  counlT  tex^book  eomndsslons.  It 
wBfl  with  the  law  in  this  condltkm  that  the 
L^slature  of  1914  enacted  the  act  of  MaMi 
9, 1914.  hoe  in  question. 

[1-17  1.  It  Is  the  flrst  contentlm  of  appel- 
lant that  the  act  violates  section  81  of  the 
Canstltutlon  and  Is  therefore  void,  for  the 
reason  that  the  tlHe  Is  in  <Ureet  cornet  with 
t^e  body  of  tlw  act 

The  title  of  the  act  Is  as  follom :  "An  act 
creating  a  state  text-book  commission  to 
adopt  for  use  in  l^e  common  schools  of  Ken- 
todty  a  uniform  series  of  text-books,  regu- 
lating the  price  thereof,  defining  the  powers 
and  duties  of  said  commission  and  ttie  meth- 
od of  selection  of  such  texMwoks,  and  ttidr 
distribution,  prescribing  penalties  for  the  vio- 
lation of  this  act,  and  repealing  chapter  13 
of  the  acta  of  the  General  Assembly  of  Ken- 
tucky, approved  March  IS,  1910.** 

16as.W.-M 


8edi<n  T  contains  the  foUowtng  lai^age: 
*^t  shall  be  tbe  duty  of  the  said  commission 
In  the  years  In  which  existing  contracts  ex- 
pire, by  a  majority  rote  of  the  entire  com- 
miorion,  to  adopt  from  tSie  authorised  state 
list  of  booln  BUbndtted,  a  uniform  series  or 
system  of  text-books  for  use  In  the  common 
schools  and  the  high  sdiools  of  the  state,  ex- 
cept In  cities  of  Qa  first,  second,  third  and 
fourth  Classes.** 

Section  8  of  fibe  act  Is  as  follows:  "The 
provlstons  of  this  act  shall  not  apply  to 
boards  of  education  in  cities  of  tito  first,  sec- 
ond, third  and  fourth  class;  but  the  act  of 
1910  regarding  dUea  of  the  first,  third  and 
fonrtti  class,  and  the  act  of  1912  regarding 
dttea  of  the  senmd  class  shall  be  and  remain 
in  force  unaffected  by  this  act" 

It  wlU  thus  be  seen  that  the  tiUe  states 
that  chapter  IS  of  the  Acte  of  1910  is  re- 
pealed, i^le  in  the  body  of  the  act  in  sec- 
tion 8,  It  Is  provided  that  that  chapter  shall 
remain  in  force  as  to  cities  of  the  firat  third, 
and  fourth  classes. 

Appellees  ai^e  that  the  act  would  be 
rendered  harmonious  in  all  Ito  parte  by 
striking  out  section  8  and  that  portion  of 
section  7  which  refers  to  cities  of  Hie  first 
second,  third,  and  fourth  classes,  leaving  the 
remainder  of  the  act  In  complete  harmony 
and  constitutional  in  every  respect  and  that 
tUa  should  be  done.  But  under  the  rule 
that  the  constitutionality  of  an  act  must  be 
snstahied,  if  possible,  without  doing  violence 
to  the  manifest  legislative  purpose  (which 
rule  applies  with  like  force  to  all  the  parte  of 
the  act),  and  the  rule  that  confilctlng  pro- 
visions of  the  act  should  be  recondled.  If 
possible,  without  disregarding  the  Intent  of 
the  Legislature,  section  8  and  that  portion  of 
section  7  mentioned  should  be  permitted  to 
remain.  If  that  can  be  done. 

Section  61  of  the  Constitution  provides 
that  no  law  enacted  the  General  Assembly 
shall  relate  to  more  than  one  subject  and 
that  that  subject  shall  be  expressed  in  the 
title.  This  section  of  the  Constitntlon  has  al- 
ways been  liberally  construed;  all  doubte  be- 
ing resolved  in  favor  of  ttie  validity  of  the 
legislative  action.  The  purpose  of  this  om- 
stltutlonal  provision  Is  the  prevention  of  sur- 
reptitious legislation;  as  said  In  Cooley  on 
Oonstltntlonal  liimltetlons :  "To  prevent  sur- 
prise or  fraud  upon  the  Leglstetnre  by  means 
of  provisions  In  bills,  of  whldi  the  titles  gave 
no  Intimation,  and  which  might  therefore,  tie 
overlooked  and  cartiesaly  or  unintentionally 
adopted."  So,  having  in  mind  the  purpose  of 
this  provlslcm  and  tiie  evil  against  which  it 
is  aimed,  before  any  act  of  the  General  As- 
sembly should  be  nnlUfied  by  this  court  upon 
the  gronnd  that  the  subject  of  the  act  is  not 
expressed  in  the  title  by  reason  of  a  variance 
between  the  title  and  the  body  of  the  act  It 
should  be  made  to  appear,  and  the  court 
should  be  satisfied,  that  the  variance  com- 
plained of  is  audi  as  to  bring  it  within  the 
range  of  the  evils  sought  to  be  guarded 
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against,  and  tmch  as  to  Justify  its  c^ndenma- 
tioQ  upon  that  ground  alone.  There  Is  no 
such  variance  here.  A  casual  reading  of  the 
title  of  this  act  could  have  mislead  no  one, 
for,  even  if  interested  in  the  subject,  it  would 
have  been  necessary  for  such  person  to  have 
learned  what  chapter  13  of  the  Acts  of  1810 
contained  before  he  would  understand  the 
eCfect  of  the  part  of  the  title  which  states 
that  chapter  13  of  the  Acts  of  1910  Is  re- 
pealed; and  any  one  interested  to  that  extent 
would  also  be  sufficiently  Interested  to  read 
the  body  of  the  act  Itself. 

Section  51  of  the  Constitution  requires  that 
the  title  shall  express  the  subject  legislated 
upon;  but  there  Is  no  requirement  that  the 
title  of  an  act  shall  also  undertake  to  state 
what  former  acts  are  thereby  repealed. 
Such  a  requirement  would  not  only  be  unrea- 
sonable; It  would  be  impracticable;  and  It 
would  lay  upon  the  Legislature  the  duty  of 
weighing  the  legal  effect  of  prior  legislation 
and  determining  Just  what  l^jlalatioD  Is  re- 
pealed by  the  act  proposed. 

The  title  of  the  act  In  question  fully  ex- 
presses the  subject  of  the  act,  excluding  tliat 
part  of  the  title  which  states  that  chapter 
13  of  the  Acts  of  1910  is  repealed:  and,  it 
being  unnecessary  tha:t  the  title  of  the  act 
should  state  what  former  legislation  Is  there- 
by repealed,  that  part  of  the  title  which 
states  that  chapter  13  of  the  Acts  of  1910  is 
repealed  la  anrplnsage  and  may  be  disre- 
garded. 

Where  the  variance  between  title  and  body 
Is  not  such  as  to  create  a  strong  Inference 
that  it  has  resulted  In  the  enactment  of  leg- 
Ifilation  under  misapprehension  by  tbe  L^- 
Islature,  and  where  the  surplusage  or  ap- 
parent error  in  the  title  of  the  act  Is  In  re- 
gard to  a  particularity  not  required  by  the 
Constitution,  It  will  not  invalidate  the  stat- 
ute, and  such  apparent  error  or  surplusage 
in  the  title  may  be  disregarded.  See  36  Cya 
1033,  and  authorities  cited. 

Of  course,  where  the  entire  title,  or  tbe  es- 
sential part  thereof.  Is  in  conflict  with  the 
body  of  the  act,  there  is  a  failure  to  conform 
to  section  51  of  the  Constitution,  for  in  such 
case  the  title  does  not  express  the  subject  of 
the  act  But  in  the  title  of  the  act  in  ques- 
tion, tliat  i>art  which  states  that  chapter  13  of 
the  Acts  of  1910  was  repealed  Is  not  only 
surplusage.  It  is  also  apparently  erroneous, 
as  Is  shown  by  a  consideration  of  the  legis- 
lative Intent.  As  to  the  intent  of  the  Legis- 
lature with  respect  to  this  seeming  conflict 
between  the  title  and  section  8  and  part  of 
section  7,  there  can  be  no  uncertainty. 

Doubtless  the  draftsman  of  the  title  of  the 
act  expected  to  have  enacted  a  law  which 
would  give  a  uniform  system  of  text-books 
throughout  the  entire  state,  Includlog  cities  of 
All  classes;  and,  while  that  part  of  the  title 
referred  to  la  of  no  importance  in  construing 
the  act  or  In  affecting  Its  validity.  It  may 
neverthel^  have  served  a  purpose  intended 
by  the  Constitution  by  giving  notice  to  tbe 


members  of  the  Leglslatore  that  the  bill 
Intended  to  apply  to  the  whole  state  witboot 
excluding  any  of  the  dtles  maiticmed  In  tbe 
former  act  If  it  did  this,  It  served  no  t>ad 
purpose.  That  audi  notice  was  given,  and 
that  the  full  purpose  of  the  bill  was  ooder- 
stood  by  all,  there  can  be  no  doubt-  Nor 
can  there  be  any  doubt  that  the  Intent  of  tbe 
Legislature,  or  those  voting  for  the  act,  U 
plainly  expressed  In  sections  7  and  8  when 
read  together;  and  the  intention  Is  clear  that 
no  part  of  the  act  should  apply  to.<dties  of 
the  first,  second,  third,  and  fourth  classes. 
This  being  conceded,  then  the  latter  part  of 
section  8,  which  seems  to  be  a  cause  of  com- 
plaint, is  of  no  importance,  for  with  or  with- 
out these  provisions,  not  only  the  "act  of 
1010  regarding  cities  of  the  first,  third,  and 
fourth  classes  and  the  act  of  1912  regarding 
cities  of  the  second  class"  remained  in  force 
unaftected  tjy  the  act  here  In  question,  but 
all  other  legislation  In  effect  at  that  time  re- 
lating to  those  cities  also  remained  In  force 
and  unaffected  thereby. 

The  mere  fact  that  section  8  may  be  divid- 
ed Into  two  parts,  the  first  saying  that  tbe  old 
law  shall  remain  in  force  unaffected  by  the 
new,  and  the  second  saying  that  a  part  •>-' 
the  old  law  shall  remain  in  force,  without 
saying  that  the  remainder  shall  not  remain 
in  force,  cannot  re-enact  the  part  of  tbe  for- 
mer law  referred  to  nor  repeal  that  part  of 
the  old  law  to  which  reference  Is  not  made. 
The  only  part  of  section  8  which  has  any 
force  Is  that  part  which,  read  In  connection 
with  section  7,  provides  that  the  provisions  of 
the  presfflit  act  shall  not  apply  to  dtles  of  the 
first,  second,  third,  and  fourth  classes.  View- 
ing the  act  in  this  light,  then  to  dispose  of 
the  contention  of  appellant  that  the  act  is 
void  because  of  the  conflict  between  the  title 
and  the  body  of  the  act,  or  because  the  l^is- 
lative  Intent  as  to  the  cities  mentioned  can- 
not be  ascertained,  it  Is  only  necessary  to  de- 
termine whether  that  part  of  tbe  title  of  tbe 
act'  which  refers  to  chapter  13  of  the  Acts  of 
1910  actually  repeals  that  chapter  in  all  re- 
spects. When  the  title  is  read  in  connection 
with  sections  7  and  8,  there  can  be  no  doubt 
that  the  act  repeals  all  of  that  chapter  ex- 
cept as  to  its  ai^lication  to  cities  of  tbe  first, 
second,  third,  and  fourth  classes,  for  the 
whole  of  the  act  in  effect  bo  declares;  and 
the  last  section  in  express  words  declares  re- 
pealed all  laws  in  conflict  with  the  provisions 
of  the  act.  But  unless  the  title  can  write  In- 
to the  act  a  thing  which  it  does  not  contain, 
but  which,  on  tbe  other  hand,  it  e^ressly 
and  in  plain  language  provides  against,  then 
chapter  13  of  the  Acts  of  1910  is  not  wholly 
repealed. 

It  iB  a  well-settled  rule  that  the  act  cannot 
contain  certain  matters  not  germane  to  the 
anbject  of  the  act,  as  expressed  in  tbe  title 
thereof,  but  does  it  necessarily  follow  that, 
because  an  act  cannot  go  beyond  the  title. 
It  may  not  fiill  short  of  it? 

if  an  act  itself  is  ambiguous,  tboi  tbe 
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title  mtiS  properly  maA  ilioald  be  look- 
ed to  In  construing  the  meaning  thereof ;  bat 
wbeu  tbere  la  no  ambiguity  In  the  meaning 
of  the  act,  and  It  is  not  otherwise  defective, 
thfe  title  should  not  be  allowed  to  orerrtde 
the  plainly  eipreased  provisions  ot  the  act 
and  to  read  into  the  act  something  that  was 
not  intended  by  those  enacting  it 

After  Btrlblng  out  or  disregarding  that 
part  of  the  Utle  which  states  that  chapter  13 
of  the  Acts  of  1910  is  repealed,  the  title  of 
the  act  In  question  Is  fall,  explicit,  sufficient, 
and  complete,  and  harmonizes  with  the  body 
of  the  act  That  part  of  the  title  Is  surplus- 
age and  should  therefore  be  disregarded.  We 
have  been  referred  to  no  authority  In  conflict 
with  this  coDstructloD.  In  the  authorities 
cited  by  appellant  where  the  act  was  held 
to  be  noconstitntlonal  (Wlemer  v.  Commls- 
sloners,  124  Ky.  877,  99  S.  W-  242,  SO  Ey. 
Law  Bep.  523;  Commonwealth  v.  Barney, 
115  Ky.  476,  74  S.  W.  181,  24  Ky.  liaw  Bep. 
2352;  Board  of  Trustees  v.  Tate,  1S5  Ky. 
296,  150  S.  W.  777),  the  body  of  the  act  was 
broader  than  the  title ;  here  It  Is  contended 
that  the  body  of  the  act  is  narrower  than  the 
title.  In  those  cases  the  body  of  the  act  was 
so  extended  as  to  include  therein  subjects 
not  expressed  by  the  title.  Here  the  body  of 
the  act  does  not  go  as  far  as  the  title  would 
Indicate.  However,  in  all  those  authorities, 
It  will  be  found  that  the  constitutional  pro- 
vision Is  held  to  confine  the  body  of  the  act 
within  the  scope  of  the  subject  expressed  by 
the  title,  not  to  declare  that  the  title  controls 
when  in  conflict  with  the  body  of  the  act 

In  Commonwealth  v.  Barney,  supra,  it  is 
said:  **It  (the  title)  Is  therefore  not  only 
useful,  in  afTordlng  a  fair  index  of  the  legis- 
lative Intent  in  case  of  ambiguity  in  the  con- 
text, but  it  must  be  read  in  connection  with 
the  remainder  of  the  act— as  a  part  of  it— 
in  determining   *    *    *   the  law." 

And  tn  Joyce  t.  Woods,  78  Ky.  886,  dted 
by  appellant  it  la  said:  "Instead  of  Its  be- 
1^  the  duty  of  the  courts  to  disregard  the 
title,  they  are  compelled  by  the  Constitution 
to  consider  twth  the  body  and  the  title  In 
order  to  arrive  at  the  Legislative  Intention." 

This  l8  in  accord  with  the  conclusions  we 
have  reached  In  the  case  at  bar.  Should  the 
title  alone  be  considered,  it  might  t>e  clear 
that  diapter  13  of  the  Acts  of  1910  was  re- 
pealed BE  a  whole;  but  whoi  both  body  and 
Utle  are  eonadOerad  tt^ether,  the  legislative 
Intent  Is  made  dear,  and  the  act  will  be 
eonitmed  to  eonform  thereto. 

[•]  2.  It  is  also  contended  that  the  act  Is 
uaconstitntional  because  it  imposes  certain 
conditions  Impoadble  of  falflllment  by  the 
majority  of  the  publishers  of  text-books 
and  thereby  vnreaaonably  restricts  the  bid- 
ding for  the  furnishing  ot  books  for  use  lu 
the  scbocds. 

Section  14  pzovidOB  that  the  retaU  dealers 
shall  receive  15  per  cent  of  the  retail  pdca 
Section  11  reqnlitt  that  the  retail  price  In 
this  state  abail  not  exceed  the  retail  price 
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of  the  same  book  In  other  states,  vhlle  sec- 
tion 18  requires  that  the  wholesale  price  shall 
not  be  higher  in  this  state  than  elsewhere. 
It  la  claimed  that  It  would  therefore  be  Im- 
possible for  many  publiahers  to  comply  with 
our  law  without  forfeiting  their  bonds  In 
other  states,  because  by  paying  the  dealers 
in  this  state  16  per  cent  based  on  the  retail 
price,  whereas  in  other  states  they  pay  the 
retail  dealer  less,  would  neceasarlly  cause  the 
books  to  be  sold  higher  in  this  state  than  in 
other  states;  and  that  under  this  state  of 
case,  If  the  retail  prices  In  ihls  and  other 
states  are  made  the  same,  then  the  wholesale 
prices  In  this  state  mnst  be  lower  than  in 
those  states  where  lees  than  IB  pet  cent  Is 
paid  the  retail  dealw;  and  that,  under  ttiese 
conditions,  many  pnbUahos  wHl  be  prohibit- 
ed from  tddding.  However,  section  14,  in  so 
for  as  it  fixes  the  compensation  of  the  retail 
dealer,  may,  upon  a  proper  showing  made  to 
it,  be  made  by  the  commission  to  yield  to 
the  other  provisions  of  the  act  and  to  ttie 
fair  exlgendee  of  the  dtnatlon. 

The  one  demand  for  this  legislation,  the 
one  purpose  sought  to  be  accomplished,  the 
one  Intent  of  those  favoring  the  act  was  to 
protect  the  consumer,  to  procure  for  the 
users  of  school  text-books  the  lowest  prices 
for  which  such  books  could  be  sold  anywhere. 
The  object  of  the  Legislature  was  to  benefit 
the  last  purchaser — the  people.  The  law 
was  enacted  in  the  Interest  of  this  class,  and 
of  this  class  alone.  The  Legislature  fully 
understood  that  the  publishers  and  the  retail 
dealers  could  take  care  of  themselves  with- 
out any  assistance  from  the  lawmaking  pow- 
er, if  it  should  be  conceded  that  the  lawmak- 
ing power  could  legally  assist  them,  and  tliat 
no  provision  of  the  act  was  Intended  to  ad- 
vance the  Interests  of  either. 

Looked  at  from  any  angle,  it  will  readily 
he  seen  that  the  advocates  of  the  law  were 
apprehensive  that  the  people  would  be  Im- 
posed upon  by  those  who  controlled  the  fur- 
nishing ot  such  books,  whether  such  appre- 
hension was  well-founded  or  not  And  it 
was  in  the  Interest  of  the  public  that  the 
law  was  enacted.  It  cannot  be  thought  that 
the  Legislature,  in  the  effort  to  procure  for 
the  people  school  books  at  the  lowest  prices, 
intended  to  limit  the  rights  of  parties  to 
contract  or  to  Interfere  with  any  contract 
entered  into  between  the  Commission,  the 
publishers,  and  the  dealers,  provided  such 
contract  did  not  serve  to  defeat  the  purpose 
for  which  the  law  was  enacted.  To  construe 
the  act  to  mean  that  the  retail  dealer  could 
not  as  his  profit  agree  to  accept  6  per  cent 
of  the  retail  price  agreed  upon  between  the 
publisher  and  the  Commission,  that  he  most 
accept  16  per  cent,  and  that  it  wotdd  violate 
tlM  act  to  pay  him  leas,  mnild  be  to  s^  that 
the  le^^tlon  was  atacted  in  the  Interest  of 
the  dealer,  to  the  injury  of  the  consumer,  be- 
cauae  the  publisher,  in  bidding  on  the  cm- 
tract,  must  take  Into  consideration  and  add 


Digitized  by 


1012 


166  SOUTHWBfSTBBN  XUBFOBTBB 


to  his  bid  ttie  difference  between  the  6  and 
the  15  per  cent,  and  this  difference  mast 
therefore  be  added  to  the  price  the  pabllsh- 
er  expects  to  receive  from  the  dealer  and  the 
price  the  consumer  would  be  required  to  pay ; 
and  this  would  be  In  direct  conflict  with  the 
purpose  of  the  act 

But,  if  we  look  solely  to  the  Intent  of  the 
Legislature.  It  Is  not  difficult  to  harmonize 
this  suggested  trouble  by  construing  the  act 
to  mean  that  the  parties,  In  entering  into  the 
contract  to  supply  the  public  with  text-books, 
may  understand  that  the  retail  dealer  may 
charge  nothing  for  his  services  tn  the  dis- 
tribution of  books  to'  the  public,  if  he  so  de- 
sires, but  must  also  understand  that,  if  he 
charges  anything.  It  must  not  exceed  15  per 
cent  of  the  retail  price ;  that  the  law  will 
not  arbitrarily  fix  the  amount  he  must  charge, 
and  thereby  abridge  his  right  to  underbid 
another  dealer  for  the  contract:  but  that.  If 
a  charge  is  made  by  him,  it  must  not  exceed 
15  per  cent,  of  the  retail  price.  This  would 
do  no  violence  to  the  act  or  the  claim  of  any 
one  Interested,  but  would  probably  be  of 
great  benefit  to  the  public  and  carry  out  the 
purpose  and  Intention  of  the  act 

It  Is  well  settled  In  this  state  that  where 
words  used  In  a  statute  do  not  tonvey  the 
meaning  intended  by  the  Legislature,  and 
where,  from  the  context  and  a  general  sur- 
vey of  the  attending  circumstances  and  a  con- 
sideration of  the  object  sought  to  be  accom- 
plished, the  true  Intention  is  apparent  the 
words  may  be  roodlfled  so  as  to  express  the 
legislative  intent 

In  Morrell  Ref.  Car.  <Jo.  v.  Commonwealth, 
128  Ky.  465,  108  S.  W.  928.  32  Ky.  Law  Rep. 
1383,  1389,  the  court  said:  "We  had  occasion 
to  review  at  some  length  the  question  when 
and  how  far  the  courts  are  Justified  in  ex- 
pending or  contracting,  adcUng  to,  or  sub- 
tracting from'  the  language  of  a  statute  In 
order  to  preserve  the  Integrity  of  the  law,  as 
In  the  case  of  Commonwealth  v.  Rosenfleld 
Bros.  &  Co.,  118  Ky.  374,  80  S.  W.  1178,  82 
S.  W.  433,  26  Ky.  Law  Rep.  726,  and  we  said 
on  this  subject  in  the  opinion:  'The  cardinal 
rule  of  statutory  constrflctlon  Is  that  the 
Intent  of  the  Legislature  shall  be  effectuated, 
even  at  the  expense  of  the  letter  of  the  law ; 
and,  to  accomplish  this,  the  meaning  of 
words  may  be  modlQed  the  structure  of  sen- 
tences changed,  or  some  words  rejected  al- 
together, and  others  Interpolated.  Endllcfa, 
In  his  work  on  the  Interpretation  of  Statutes, 
§  295,  thus  states  the  rule:  "Where  the  lan- 
guage of  a  statute  In  Its  ordinary  meaning 
and  grammatical  constmctlon  leads  to  mani- 
fest contradiction  of  the  apparent  purpose 
of  the  enactment  or  to  some  inconvenience  or 
absurdity,  hardship,  or  injustice,  presumably 
not  Intended,  a  construction  may  be  put  upon 
It  which  modifies  the  meaning  of  the  words, 
and  even  the  structure  of  the  sentence.  This 
Is  done  sometimes  by  giving  an  annsoal 
meaning  to  particular  words,  sometimes  by 
altering  their  coUocatioDt  or  by  rejecting 


them  altogether,  or  by  InterpolaUnff  otb»' 
words  under  the  influence  no  doubt  of  an  ir- 
resistible conviction  that  tlie  L^Etel^ture 
ooiild  not  possibly  have  Intended  what  its 
words  signify,  and  that  the  modidcatlons 
thus  made  are  mere  corrections  or  careless 
language,  and  really  give  the  true  intention. 
The  ascertainment  of  the  latter  la  the  cardi- 
nal rule,  or  rather  the  end  and  object  of  all 
construction;  and  where  the  real  design  of 
the  X/eglslature  in  ordaining  a  statute,  al- 
though It  be  not  precisely  expressed.  Is  yet 
plainly  perceivable  or  ascertained  with  rea- 
sonable certainty,  the  language  of  the  statute 
must  be  given  snch  a  cmstmction  as  will 
carry  that  design  into  effect  even  if ,  in  so 
doing,  the  aact  letter  of  the  law  be  sacri- 
ficed, or  though  the  construction  be.  Indeed, 
contrary  to  the  letter."  * " 

In  Commonwealth  v.  Herald  Publ.  Co.,  12S 
Ky.  432,  108  S.  W.  894,  32  Ky.  Law  Bep.  1293. 
16  Ann.  Cas.  761,  this  court  said:  "Section 
1352  [Ky.  St.]  Ls  said  to  be  meaningless  and 
uncertain,  because  there  is  contained  in  it 
no  prohibition  against  the  things  motioned 
in  the  section,  nor  is  it  declared  that  it  shall 
be  unlawful  to  do  them.  In  the  respects 
mentioned,  the  section  is  technically  defec- 
tive, but  there  can  be  no  reasonable  donbt 
that  it  was  the  intention  of  the  Leglslatare 
to  make  it  unlawful  to  commit  the  acts  men- 
tioned and  to  prohibit  any  person  or  corpora- 
tion from  doing  the  forMdden  things.  The 
Intent  of  the  section  being  clear,  the  purpose 
of  its  enactment  being  plain.  It  will  not  be 
allowed  to  fall  because  of  the  omission  at  the 
words  *it  shall  be  unlawful  for,'  which  abould 
have  been  placed  at  the  beginning  of  the  sec- 
tion, or  the  words,  'shall  be  guilty  of  the 
offense,*  which  should  have  t>een  added  to 
the  section.  In  Sams  v.  Sams'  Adm'r,  85  Ky. 
396,  3  S.  W.  593,  9  Ky.  Law  Kep.  24,  the  court 
said:  'It  Is  a  well-settled  rule  of  C(mBtructIon 
that  the  letter  of  a  statute  will  not  be  fol- 
lowed when  it  leads  to  an  absurd  concdoslon; 
but,  on.  the  contrary,  the  reason  ft>r  the  enact- 
ment must  entex  Into  ttie  interpretation,  so 
as  to  determine  what  was  to  be  accomplished 
by  it'  Thla  cojirt  has  freQuently  inserted 
words  in  a  statute,  and  has  oftMi  modified 
repressions  for  the  purpose  of  carrying  out 
the  I^Islatlve  intent,  when  it  was  apparent 
from  a  reading  of  the  statute  that  the  omis- 
sion of  words  or  th^r  Insertion  in  the  wrong 
place  was  merely  an  error.  •  •  •  Com- 
monwealth V.  Grinstead,  108  Ky.  69,  56  S.  W. 
720,  57  S.  W.  471,  21  Ky.  Law  Rep.  1444; 
Bird  V.  Commissioners,  95  Ky.  106,  24  S.  W. 
118,  16  Ky.  Law  Rep.  678;  Haysrllie,  etc^ 
V.  Herrick,  18  Bush,  123.  Nor  wlU  this  stat- 
ute be  held  Insufficient  to  punish  violators  of 
it  The  omitted  words  necessary  to  perfect 
it  will  be  supplied  In  accordance  with  the 
settled  rules  of  statutory  construction." 

With  these  prindples  in  mind,  there  is  no 
difficulty  in  such  an  administration  of  the 
law  in  question  as  will  render  it  possible  of 
fulfillment  by  all  pnbUsbers  having  leasona- 
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ble  con  tract*  In  other  states,  and  sucb  as  wlE 
place  DO  restrlctioa  upon  the  bidding  tor  tbe 
famlahing  ot  books  under  the  act.  If  the 
commission,  upon  a  proper  showing  sees  fit 
to  require  It  of  the  retail  dealer,  he  may  ac- 
cept less  than  15  per  cent,  of  the  retail  price 
as  his  compensation,  and  the  publlfher  thus 
be  enabled  to  comply  with  his  coQtracts  and 
the  laws  of  other  states,  difficulties  In 
administering  the  law  with  these  principles 
in  view  Is  not  so  great  aa  to  render  the  act 
impracticable  or  uncertain. 

The  court  therefore  holds  that  the  act  in 
question  Is  constttntional ;  that,  so  far  as 
affected  by  this  act,  all  laws  respecting  dtlea 
of  the  first,  second,  third,  and  fourth  classes, 
which  were  in  force  at  the  time  of  Its  pas- 
sage, are  still  In  force  and  unaffected  by  any- 
tblDg  contained  In  the  act  In  question ;  and 
that,  in  fixing  the  compensation  of  the  retail 
dealer,  the  basis  shall  be  the  retail  price,  but 
the  commission  and  the  parties  may  fix  the 
compensation  of  the  retail  dealer  in  any 
amount  so  that  It  does  not  exceed  16  per  cent 
of  the  retail  price. 

Tlie  Judgment  of  the  circuit  court  sustain- 
ing the  demurrer  and  dismissing  the  petition 
Is  affirmed. 


RICE  V.  BRADI/BT'S  TRUSTEE  et  aL 

(Coart  of  Appeals  of  Eentacky.  Hay  28»  1&14.) 

L  Wills  (|  781*)  —  Debts  Dur  fbov  Lkoa- 
TEBs— EmcT  or  Taking  ADDznonAL  Bscn- 

BITT. 

A  testameDtary  trustee  wfao  took  addition- 
al security  for  a  debt  due  to  the  estate  from  a 
legatee  by  taldng  a  mortgage  on  other  prop- 
erty of  the  legatee  wa*B  not  thereby  deprived  of 
his  right  to  rely  on  the  lien  created  by  law  on 
the  interest  of  the  legatee,  and  the  nght  of  a 
creditor  of  the  legatee  having  a  junior  hen  has 
only  the  right  to  ask  that  the  trustee  Aall 
first  exhaust  his  lien  on  tha  property  not  pledg- 
ed to  the  creditor. 

[Ed.  Note.— For  other  cases,  see  WUli,  Cent 
Dig.  tS  1798-1800:  Dea  Dig.  }  781.*] 

2.  Wills  (J  7S1*)— Debts  Due  Estate  tbom 
LEGATEES— LiBiTB— Satisfaction. 

That  the  money  advanced  by  a  creditor  of 
a  legatee  was  applied  in  payment  of  his  debt  to 
the  estate  of  teatator  did  not  postpone  the  right 
of  the  testamentary  trustee  to  aseert  his  lien 
on  the  interest  of  the  legatee  in  the  estate  un- 
til the  debt  of  the  creditor  was  paid. 

[Ed.  Note.— For  other  cases,  see  WiUa,  Cent 
Dig.  S§  1793-1800;  Dec.  Dig.  S  731.*] 

8.  Wills  (|  731*)— Debts  Dtjs  Ebtatb  fboh 
Legatee— Lien— Waives. 

A  testamentary  trustee  has  no  authority 
to  Waive  his  Hen  on  the  interest  of  a  legatee  in- 
debted to  the  estate,  to  the  prejudice  of  the  es- 
tate, for  the  benefit  of  a  subsequent  creditor  of 
the  legatee. 

_rEd.  Note.— For  other  cases,  see  'Vmis,  Cent 
D{g.  81  1708-1800;  Dec.  I»g.  |  781.*]  . 

4.  Wills  (|  744*)— Debts  Dux  Bbtats  noH 
LBOATn—lAKiT— Waives. 

A  testamentary  trustee  entitled  to  a  lien 
on  the  fntereat  of  a  legatee  in  the  estate  to  se- 
cure a  debt  doe  from  the  legatee  to  the  estate, 
who  eonaented  that  a  creditor  of  the  legatee 
might  take  a  mortgage  on  the  interest  of  the 


legatee,  did  not  thereby  make  fhe  mortgage  a 
superior  lien  on  the  legatee's  interest. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  81  1911-1017:  Dec  Dig.  8  744.*1 

AppoU  from  Circuit  Court,  Scott  County. 

Suit  by  A.  S.  Bradley's  Trustee  to  settle 
Qie  estate  of  A.  S.  Bradley,  deceased.  In 
which  Katie  Bradley  Rice  intervened,  as- 
serting a  lien  on  the  Interest  of  J.  N.  Brad- 
ley, I^tee.  From  a  Judgment  denying  ade- 
quate relief  to  Katie  Bradley  Rice,  she  ap- 
peals. Affirmed. 

Tomlln  &  Test,  of  Walton,  for  appellant 
Bradley  &  Bradley,  of  Georgetown,  for  ap- 
pellees. 

CARROLL,  J.  In  this  suit  by  his  trustee 
to  settle  the  estate  of  A.  S.  Bradley,  the  ap- 
pellant, Mrs.  Rice,  came  Into  the, case  by  a 
petition  in  which  she  asserted  a  lien  on  the 
Interest  of  J.  N.  Bradley,  one  of  the  legatees 
of  the  estate.  ,In  one  clause  of  his  will  the 
testator  provided  that  upon  the  death  of 
certain  named  l^atees  his  estate  should  be 
divided  into  ten  equal  parts  and  distributed 
between  ten  named  legatees.  .He  further  di- 
rected his  executor  to  sell  and  dispose  of  any 
real  estate  of  which  be  died  possessed,  and 
to  reinvest  the  proceeds  in  other  real  estate 
or  in  safe  securities.  T.  F.  Bradley  was 
nominated  as  executor  and  tmatee,  and  upon 
his  death,  in  IOCS,  J.  Qnlv. Bradley  was  ap- 
pointed troBtee. 

It  is  conceded  that  the  estate  In  the  hands 
ot  the  trustee  ia  to  ,be  treated  aa  personal 
estate,  and  the  rights  ofl  the  parties  to  this 
controTeray  determined  upon  that  basla. 

It  appears  that  in  iS96,  two  years  before 
the  6aa.tb  of  A.  B.  Bradlej,  J.  N.  Bradley  ex- 
ecuted to  him  a  note  tor  several  tlioosand 
doUara,  and  In  188S,  after  T.  V.  Bradley  was 
appointed  tmatee,  3.  N.  Bradl^  took  op  tUs 
€M  note  .and  executed  anothw  note  to  T. 
F.  Bradley,  as  trustee,  for  titie  balance  due 
on  the  old  not^  and  secured  the  same  by  a 
mortgage 'on  some  real  estate.  Payments 
from  time  .to  time  were  made  on  this  note 
by  J.  N.  Bradley;  but,  what  tUa  suit  was 
brou^t  to  settle  the  estate  of  A.  S.  Bradley, 
there  was  a  balance  remalnlnc  on  the.note  of 
J.  N.  Bradley,  and  he  had  no  estate  out  of 
whl<dk  to  pay  It,  and  the  tnistee  seeks  In  this 
suit  to  duu^:e  what  la  coming  to  him  from 
the  Mtate  of  A.  S.  Bradley  with  the,paymait 
of  this  debt 

It  furthw  appears  that  In  1003  J.  N.  Brad- 
ley executed  a , mortgage  on  his  Interest  In 
the  eetate  of  A.  8.  Bradley  to  the  appellant, 
Mrs.  Rlc^  as  security  for  any  indebtedness 
that  might  be  due  her,  and  Ae  claims, that 
by  virtue  of  this  mortgage  she  baa  a  lien  on 
the  Interest  of  3.  N.  Bradley  anpnior  to, the 
Uen  of  the  trustee,  and  that  her  Indebtedr 
ness  should  be  first  satisfied.  The  lower 
conrt,  on  the  pleadings, ,  held  Qiat  the  Inters 
est  of  J.  N.  Bradley  in  the  estate  of  A.  & 
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Bradley  shoald  be  first  applied  to  the  pay- 
ment of  J.  N.,  Bradley's  Indebtedo^  to  tbe 
estate,  and  adjudged  that  the  11^  of  Mrs. 
Rice  to  secure  her  indebtedness  by  virtue  of 
the  mortgage  was  subordinate  to  the  Hen. of 
the  trustee,  and  it  Is  from  this  judgment  that 
Mrs.  Bice  appeals. 

In  Brown  v.  MatUngly,  91  Ky.  275,  16  S. 
W.  353,  12  Ky.  Law  Rep.  869,  It  was  decided 
that  the  i>ersonal  representative  had  a  right 
to  set  off  a  distributee's  indebtedness  ,to  his 
intestate's  estate  against  the  distributee's  In- 
terest therein,  and  that  this  right  would  pre- 
vail over  the  right  of  the  creditor  ,who  had 
attached  the  dlstrlbtitee's  interest;  so  that, 
unless  there  are  exceptional  circumstances 
to  take  the  claim  asserted  by  Mrs.  Bice  out 
of,  this  general  rule,  the  Jodgment  ot  thft  low- 
er court  was  correct. 

Counsel  for  Mrs.  Bice,  while  recognizing 
tfle '  correctness  of  the  rule  laid  down  in 
Brown  V.  Mattlngty,  argue  that  it  is  not  con- 
trolling authority  in  this  case  for  several  rea- 
sons: It  is  said  that  the  money  she  advanc- 
ed was  used  in  making  payments  upon  the 
Indebtedness  of  J.  N.  Bradley  to  the  estate; 
that  the  trustee  recognized  the  validity  of  her 
mortgage  as  a  superior  lien  on  the  Interest  of 
J.  N.  Bradley ;  that,  by  taking  a  mortgage  up- 
on proi>ertr  owned  by  J.  N.  Bradley,  the  trus- 
tee waived  his  rl^t  to  a  lien  upon  the  interest 
of  3.  N.  Bradl^;  and,  furthermore,  that  she 
was  lulled  into  security  and  prevented  from 
sooner  seeking  to  collect  her  indebtedness 
from  J.  N.  Bradley  by  tbe  beUef  that  the 
mortgage  taken  by  Oie  trustee .  amply  se- 
cured the  Indebtedness  of  J.  N.  Bradley  to 
the  estate,  and  therefore  her  lien  on  hla  in- 
terest in  the  estate  should  be  prior  to  the 
Qen  asserted  by  the  trustee. 

£1]  We  cannot  agree  with  counsel  that  the 
fact  that  the  trustee,  as  additional  security, 
or  for  the  better  protection  of  the  estate, 
took  a  mortgage  upon  other  property  owned 
by  J.  N.  Bradley  deprived  the  trustee  of  his 
right  to  also  look  to  the  lien  created  by  law 
upcrn  the  interest  of  J.  N.  Bradley  to  secure 
his  Indebtedness  to  the  estate.  A,  creditor 
who  has  a  lien  to  secure  a  debt  Is  not  preclud- 
ed from  taking  other  steps  to  secure  it,  and 
the  fact  that  be  takes  other  steps  does  not 
work  a  surrrader  of  Ub  zlght  to  Us  original 


Uea.  He  may  take  as  many  Uena  as  he 
pleases  and  secure  his  debt  in  as  many  ways 
as  he  can  without  prejudicing  his  rlelit  to 
look  to  all  of  them  for  security,  and  the  cred- 
itor of  a  debtor  who  has  &  Junior  lien  has 
only  a  rlg^t  to  ask  that  the  creditor  with  the 
senior  lien  oh  several  pieces  of  property  shall 
exhaust  his  liens  on  the  property  not  pledged 
to  the  jtmior  creditor.  In  this  case  the  trus- 
tee exhausted  his  mortgage  security,  and  is 
only  seeking  to  subject  the  interest  of  J.  X. 
Bradley  In  the  estate  to  what  remained  of 
his  Indebtedness  after  applying  to  It  the 
proceeds  of  the  mortgage. 

[2]  Nor  do  we  think  that  the  mere  t&ct 
that  the  money  advanced  by  Mrs.  Rice  was 
applied  by  the  debtor  In  part  payment  of  his 
debt  to  the  estate  had  the  effect  of  postponing 
the  right  of  the  trustee  to  assert  his  Ucsi  on 
the  Interest  of  J.  N.  Bradley  in  the  estate  un- 
til the  debt  of  Mrs.  Bice  was  paid.  Clearly 
the  fact  that  a  creditor  advances  money  to  a 
debtor  that  Is  used  by  the  debtor  in  satisfy- 
ing In  part  a  superior  lien  on  his  estate  does 
not  give  to  the  creditor  advancing  the  money 
a  lieu  prior  to  the  lien  of  the  original  credi- 
tor for  the  balance  of  his  debt. 

[S,  4]  It  is  further  said  that  tbe  trustee,  V. 
F.  Bradley,  waived  his  right  to  a  superior 
lien  upon  the  interest  of  J.  N.  Bradl^  by 
consenting  that  the  lien  of  Mrs.  Bice  eboold 
be  superior.  We  do  not  think  so.  In  deal- 
ing with  the  trust  estate,  V.  F.  Bradley  bad 
no  authority  to  waive  his  lien  to  the  preju- 
dice of  the  estate,  and  to  the  benefit  of  Mrs. 
Rice.  But,  aside  from  tbla,  it  appears  from 
the  pleadings  that  all  that  V.  F.  Bradley  did 
was  to  recognize  the  validity  of  the  mort- 
gage of  Mrs.  Bice,  and  to  consent  that  she 
did  have  a  mortgage  on  the  interest  of  J.  K 
Bradley  in  the  estate,  and  we  are  unable  to 
perceive  how  the  mere  I^ct  that  the  trustee 
consented  that  Mrs.  Bice  might  take  a  mort- 
gage on  the  intwest,  or  the  mere  fact  that  he 
had  knowledge  of  her  mortgage  and  recognis- 
ed its  validity  as  a  mortgage,  would  have  the 
effect  of  establishing  It  as  a  superior  lien  on 
the  estate. 

Under  the  facta  of  the  record,  Mrs.  Bice 
occupies  the  place  of  a  Junior  mortgagee, 
and,  as  the  lower  court  so  adjudged,  tbe  Jvdg^ 
ment  is  afBrmed. 
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VOLZ  et  al.  t.  SCULLT  et  aL 
(Conrt  of  Appeals  of  Eentacby.   May  27, 1914.) 

1.  Contracts  (f  99*)— Validity  of  Assent— 

EVIDBNCB— MeRTAI.  CONDITION  OF  PaBTT. 

In  an  action  to  cancel  a  contract  Involving 
the  settlement  of  title  to  real  estate,  evidence 
held  to  Buatain  a  finding  that  at  tbe  time  of 
Its  execation  one  of  the  parties  was  in  sncb  a 
weak  mental  and  physical  condition  as  to  be 
incapable  at  contractuift  and  lience,  not  being 
binding  upon  her,  was  nnenforoeBDle  i^alnst 
tbe  other  party, 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  448-453,  1197-1199,  1799,  1800; 
Dec.  Dig.  f  99.*] 

2.  SFBCmO  PSBFOBVANOI  (}  32*)— MUTUAZJTT 

or  OBLioAnoK. 

An  exeeatory  -  contract,  upon  which  only 
one  of  the  parties  is  boand,  and  under  which  tbe 

fiartj  not  bound  has  not  acted,  la  not  mfiffceable 
n  equity  by  either  party. 

(Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  89-99;  Dec.  Dig.  |  82.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  DlTlslon. 

Action  by  J.  J.  SciiUy  and  otben  against 
Rosa  Vols  and  others.  From  a  Judgment  for 
plalntUFs,  defendants  appeal.  Affirmed. 

B.  S.  Washer  and  Jobn  Woodbnry,  both  of 
LonlBTlIle,  for  appellants.  B.  J.  Mc^nnott, 
HcI>ermott  A  Ray,  and  Eugene  J.  Gooney,  all 
of  liOnlsvlUe,  for  appellees. 

TURNER,  J.  M.  R.  Scully  died  on  the  31st 
of  May,  1911,  a  resident  of  Oldham  county, 
leaving  a  large  estate,  consisting  of  real  es- 
tate, valued  at  from  $160,000  to  $176,000, 
sltnated  chiefly  In  LoulsTllle,  and  personal 
property  valued  at  about  $100,000.  He  had 
DO  children  or  decendants,  and  left  as  his 
only  heirs  at  law  a  brother,  J.  J.  Scnlly,  the 
appellee,  who  was  then  a  resident  of  Bridge- 
port, Conn.,  and  his  wife,  Emma  Scully,  a 
daughter  of  the  appellant  Rosa  Volx. 

His  brother  came  to  LoulsvlUe  to  the 
funeral,  and  after  the  funeral  had  a  confer- 
ence with  Mr.  Nugent,  who  had  been  the  real 
estate  agent  of  M.  B.  Scully,  and  was  correctly 
informed  by  him  of  his  rights  in  the  estate  In 
the  event  there  was  no  will.  Thereafter,  be- 
ing in  possession  of  this  information,  he  went 
to  see  tbe  widow,  Emma  Scully,  and  proposed 
to  her  that  they  divide  the  whole  estate 
equally.  She,  however,  hoping  that  there  was 
in  existence  a  will  by  which  she  would  get  a 
largw  porti<m  of  the  estate,  and  for  which 
will  she  had  already  been  seandilng,  declined 
this  offer.  They,  however,  made  an  appoint* 
moit  to  meet  the  next  day  In  LoulsvUle,  and 
ttiat  night  she  made  a  still  farther  search 
for  the  will,  bat  failed  to  find  it  The  next 
da7f  when  they  met,  she  offered  to  &eceol  his 
proposition,  made  the  night  before;  bat  he 
had  changed  his  mind  and  withdrew  it 
TheretQKm  the  widow  qoallfled  as  executrix, 
and  emidoyed  an  attwncy  to  represent  her, 
and  the  appellee  employed  his  attorney. 


After  this  there  was  further  negotiation  be- 
tween the  parties  looking  to  a  final  settle- 
ment, but  no  terms  woe  agreed  upon.  Short* 
ly  thereafter,  and  abont  the  middle  of  Jon^ 
appellee  retomed  to  Btl^port,  Conn.,  and 
abont  the  same  time  the  attorney  f6r  Mrs. 
Scnlly  went  abroad,  and  did  not  return  until 
about  tbe  middle  ck  September.  During  his 
absence  there  was  nothing  farther  said  about 
an  adjustment  or  settlement;  bat  upon  his 
return  negotiations  were  again  opened  up  be- 
tween the  attorneys  for  the  parties.  Mre. 
Scully's  attorney  first  Insisted  that  she  should 
have  the  value  of  one-half  of  the  real  estate 
in  fee,  and  subsequently  asking  a  smaller  per- 
centage, even  down  to  25  per  cent,  all  of 
which  propositions  were  declined  by  Scully's 
attorney,  who  all  along  Insisted  that  Scully 
would  agree  only  to  give  to  hla  brother's  wid- 
ow in  fee  the  value  of  her  part  of  the  real 
estate  according  to  the  life  tables.  The  mat- 
ter was  In  this  condition  in  November  or 
December  of  that  year,  when  Scully  and  his 
daughter  returned  to  Louisville.  After  his 
return  Scnlly  himself  did  not  see  his  brother's 
widow ;  but  bis  daughter  saw  h&r  upon  two 
occasions,  the  last  time  on  Christmas  Eve, 
1911.  During  all  this  period  negotlatioDS 
were  going  on  between  the  attorneys,  but  no 
settlement  was  reached ;  J.  J.  ScoUy's  attor- 
ney insisting  that  they  would  settle  only  up- 
on the  basis  of  the  life  tables,  the  interest  of 
the  widow  under  the  life  tables  being  22.4  peir 
cent 

Finally  on  Wednesday,  January  24,  1912, 
Mrs.  Scully  had  a  long  conference  with  her  at* 
torney,  and  they  agreed  that  she  should  ac- 
cept a  conveyance  In  fee  of  22.4  per  cent 
in  value  of  the  real  estate,  and  she  directed 
her  attorney  to  dose  up  the  trade  on  this 
basis.  But  her  attorney,  notwithstanding 
this  authority,  still  entertaining  a  lingering 
hope  that  be  might  procure  for  his  client  a 
larger  percentage,  insisted  upon  a  settlement 
upon  the  basis  of  26  per  cent  In  value  of  the 
fee.  This,  however,  was  again  refused,  and 
finally  on  Monday,  January  29th,  the  two  at- 
torneys agreed  to  settle  upon  the  basis  fixed 
by  the  life  tables,  and  they  Jointly  dictated  to 
a  stmograpber  the  terms  of  the  agreement- 
which  were  in  some  respects  somewhat  com- 
plicated, and  late  that  afternoon  appellee  J. 
J.  Scully  signed  this  agreemoit  In  duplicate 
at  the  office  of  his  attorney.  Tbe  next  morn- 
ing Mrs.  Scully's  attorn^  went  by  the  office 
of  Mr.  Scully's  attorns  and  procured  these 
two  signed  agreements,  and  .that  afternoon 
about  4  o'clock  Mrs.  Scully  signed  them  while 
111  in  bed,  and  the  next  morning  at  7  o'(do<& 
she  was  dead.  Shortly  after  the  death  of 
Emma  Scully  this  action  was  instituted  by 
the  appellee  a^lnst  her  personal  msxeaeatr 
ative  and  Rosa  Vols,  her  sole  devisee,  seeking, 
a  cancellation  of  the  contract  snd  flie  <dian- 
oellor  bdow  entered  a  Judgment  canoelhig  it 

This  relief  was  sought  iqwn  three  grounds : 


*V»rothOTosMMesun«t(^«iiAMctlo&NUIIBIIBlaI>M.DIfrA  An.  Dig.  Ker-Me.  8«1m  ft  Rep'rbiSear 
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<1)  That  Emma  Scully  and  the  memben  ot 
her  family  actli^  tor  her  bad  hy  acttve  and 
fraudulent  concealment  of  the  facta  relating 
to  her  state  of  health  Indnced  X  J.  ScnUy  to 
enter  Into  Uie  contract,  which  he  wonld  not 
have  done,  ezcetit  for  saefa  fravdolait  oon- 
cealment;  and  (2)  that  the  contract  was  not  In 
fact  signed  by  Emma  Scnl^,  but  was  In  trbth 
signed  1^  her  sister;  and  that  at  tlie  thne 
of  the  execatlon  Emma  Scully  was  In  such  a 
weafeened  omdltlon  mentally  and  physically 
that  she  did  not  have  mind  enough  to  com- 
prehend or  understand  the  Im'port  of  the 
writings  whidi  die  signed*  or  the  obUgattons 
therein,  or  the  significance  of  her  act  In  so 
doing. 

[1]  In  our  view  of  llie  case,  it  Is  unneces- 
sary to  consider  ^ther  of  the  first  two  prop- 
ositions, for  if  Bnmm  Scully  was,  at  the  time 
the  contract  was  executed,  incapable  mental- 
ly of  understanding  its  Import  and  signifi- 
cance, and  tbe  obligations  which  it  imposed 
upon  her,  then  it  could  not  have  t>een  enforc- 
ed against  her,  if  she  had  recovered  and  had 
sought  to  avoid  it;  and  manifestly,  if  it  was 
unenforceable  as  to  one  party  it  should  not 
be  enforced  against  the  other. 

On  the  Friday  night  before  the  Wednesday 
of  tier  death  Dr.  Bapp  was  called  In  to  see 
her,  and  found  her  in  a  very  weakened  con- 
dition, which  Indicated  that  she  had  been 
sick  for  some  time.  She  had  fever,  and  her 
pulse  was  rapid,  and  she  seemed  to  be  dull; 
and  upon  this  first  visit  the  doctor  notified 
the  family  that  he  suspected  that  she  had 
or  would  have  typhoid  fever.  He  again  call- 
ed on  her  the  next  morning  and  then  pro- 
nounced It  typhoid  fever,  and  suggested  that 
she  eitheir  be  sent  to  an  Infirmary  or  that  a 
trained  nurse  be  procured ;  but  at  that  time 
her  mother  thought  she  could  care  for  her, 
although  on  Monday  morning  tbe  trained 
nurse  was  sent  for  and  came.  The  doctor  al- 
so stated  that  on  Saturday  he  suggested  the 
calling  In  of  a  priest,  and  also  made  some 
suggestion  about  the  making  of  a  will.  He 
also  stated  that  she  was  very  weak  at  all 
times  after  he  was  called  in,  and  In  a  sort  of 
stupor,  her  pulse  weaker  than  her  tempera- 
ture would  indicate,  and  at  times  she  had  a 
mild  delirium.  He  stated  that  upon  the  o<>- 
casion  of  tlie  signing  of  tbe  two  papers  be 
was  present,  and  when  asked  by  her  brother 
if  she  could  sign  tbe  papers  be  told  hbn  tiiat 
he  could  bring  them  up  and  let  her  try ;  tjiat 
her  brother  and  bla  brother-in-law  explained 
to  the  sick  woman  that  she  ou^t  not  to  wot^ 
ry  any  more,  Ibat  the  business  had  all  been 
attended  to,  and  that  all  she  bad  to  do  was 
to  sign  the  papers;  and  Uiat  tbe  papers  were 
not  read  to  her  or  by  her;  that  slie  was 
propped  up  In  bed  and  supported  by  her  sds- 
ter,  and  t3iat  her  sister  put  her  band  over 
that  of  Mta.  Scully's,  and  In  Ibat  way  tbe 
writing  was  signed;  that  she  never  spoke  a 
word  during  this  time,  but  nodded  her  bead 
once  or  twice  when  spoken  to;  tbat  during 


all  of  her  Illness  be  never  heard  her  qteak  a 

word. 

The  trained  nurse.  Miss  Seel,  stated  that 
Eihe  was  called  to  the  Volz  reddaioe  In  the 
forenoon  on  Monday,  the  29th;  that  Mrs. 
Scully  was  tinsk  a  very  aide  wranan;  tbat 
her  heart  action  was  weak,  and  that,  altbontdi 
she  was  conscious,  die  was  stui^d  and  dull 
and  drowsy,  and  paid  little  attention  to  her 
surroundings;  -tliat  she  had  nothing  to  say, 
and  she  only  spoke  four  words  In  her  pres- 
ence in  the  two  days  she  was  there,  and  tbey 
were  In  response  to  a  snggestion  made  by  the 
witness ;  tbat  in  her  opinion  she  was  too  sick 
to  be  worrying  about  business  matters,  and 
from  ber  symptoms  she  wonld  have  supposed 
it  the  third  week  of  typhoid  fever;  that  from 
ber  experience  as  a  nurse  the  patient  was 
not  then  in  such  mental  condition  as  to  be 
able  to  understand  any  buslnesB  matters,  or 
to  nnderstand  her  rights,  or  to  take  care  of 
her  interests  In  a  business  tranaactloo,  or  to 
put  her  mind  on  business;  that  when  the  pa- 
pers were  signed  they  were  neither  read  to 
nor  by  Mrs.  Scully,  and  that  her  sister  sup- 
ported her  while  they  were  signed;  that  the 
patient  was  weaker  mentally  than  physically 
when  she  signed  tbe  papers,  and  that  she  was 
physically  too  weak  to  have  signed  her  name 
as  well  as  it  appears  to  bare  been  alsned 
without  considerable  help. 

Two  other  piiyslcians  were  Introduced  as 
witnesses,  and  in  answer  to  hypothetical 
questions,  based  upon  the  statements  of  Or. 
Rapp  and  the  trained  nurse,  testified  in  sub- 
stance that  Mrs.  Scully  was  protiably  snfTer- 
lug  from  typhoid  fever,  and  was  not  mentally 
capable  of  understanding  tbe  nature  and 
effect  of  the  psi>ers  which  were  executed. 

For  the  defendants,  Mrs.  Volz,  her  two 
daughters,  her  son,  and  his  brother-in-law 
testified  in  a  general  way  that  Mrs.  Scully 
was  perfectly  conscious  and  lud  mind  enou^ 
to  folly  understand  the  papers  which  she 
signed.  However,  they  did  not  deny  many  of 
tbe  essential  facts  as  to  the  condition  of  Mrs. 
Scully.  Some  ot  Oi&n  admitted  that  Dr. 
Rapp  diagnosed  her  ease  as  typhoid  fever. 
Tbey  admitted  the  procurement  of  the  trained 
nurse.  They  admitted  sending  fer  one  or 
more  priests.  They  admitted  some  talk 
about  a  will.  They  admitted  that  Mrs.  Scully 
was  very  sick,  and  had  to  be  sum^rted  while 
the  writings  were  signed.  They  admit  that 
ber  sister  supported  ber  arm  or  wilst  while 
she  was  steoins*  They  admit  ttn  paper  was 
not  read  to  or  by  her. 

[2]  Under  this  erldaice  It  la  qiparmt  that 
in  no  event  was  this  contract  enfiorceable 
against  Mrs.  Scully,  and  It  Is  daneotaiy  that 
there  must  he  mutuality  of  ohUgatlm  hi  all 
contracts;  tbat  la  to  say,  that  both  partlea  to 
it  must  be  bound,  or  nettbor  party  wIU  be. 
An  executory  contract,  upon  which  only  one 
of  the  parties  Is  bound,  and  under  lAlch  the 
party  not  bound  has  not  acted,  la  eafinceable 
In  eanlty  h7  n^lher  partr. 
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Under  tbe  evldenoe  In  this  case  no  cban- 
cellor  would  luve  hesitated  to  leUere  Mrs. 
Scully  from  tbe  obUgatlonB  undertaken  by 
ber  In  this  paper.  It  was  an  Important  con- 
tract. Involving  tbe  settlement  of  the  title  to 
very  valuable  real  estate  in  wbicb  she 
Interested,  and  in  wbich  her  Interests,  based 
upon  the  life  tables,  amounted  to  $35,000  or 
:F40,000,  and  yet  the  evidence  is  undisputed 
that  sbe  signed  that  contract  without  ever 
having  read  it  or  having  it  read  to  her;  that 
at  the  time  she  signed  It  she  had  been  seri- 
ously ill  with  a  wasting  disease  for  several 
days;  that  she  had  to  be  supported  or  held 
up,  and  her  arm  guided  or  supported,  while 
she  signed  it;  that  at  tbe  time  she  was  not 
only  under  the  care  of  a  physician,  but  also 
her  condition  regnired  a  trained  nurse;  that 
at  the  time  she  signed  it  she  was  actually  on 
her  deathbed,  and  died  16  hours  later. 

If  the  nature  of  this  coutract  was  such 
that  her  personal  representatlTe  and  devisee 
desired  to  escape  liability  thereon,  can  it  be 
doubted  that  they  might  easily  do  so?  In  the 
light  of  the  mental  and  physical  condition  of 
Mrs.  Scully  at  the  time  this  paper  was  exe- 
cuted it  was  nothing  more  nor  less  than  the 
promise  by  J.  J.  Scully  to  convey  to  her  in  fee 
$35,000  or  $40,000  worth  of  real  estate  with- 
out any  corresponding  obligation  upon  her 
part  which  was  enforceable. 

The  doctrine  that,  where  one  party  to  an 
executory  contract  is  not  bound,  it  will  not  be 
enforced  against  the  other  party,  is  so  clearly 
based  upon  equitable  principles,  and  is  so 
universally  recognized  and  applied  that  cita- 
tion of  authority  wonid  be  superfluous. 

The  chancellor  properly  canceled  tbe  con- 
tract, and  the  Jud^ent  is  affirmed. 


BOABD  OF  PBNITENTIART  GOH*BS  v. 
BPBNGER  et  aL 

(Court  of  Appeals  of  Eentncky.  May  28,  1814.) 

1,  Statutes  (|  141*)— Ambhdjng  Acts— Con- 
stitutional Pbovisions— CONSTKUOnON. 

Const  I  51,  regairiDg  an  amended,  revised, 
or  extended  act  to  be  re-enacted  and  pabUsbed 
at  length,  should  be  liberally  construed,  so  as 
not  to  hinder  or  embarrass  uie  Legislature,  but 
not  fdyen  so  loose  a  constroction  as  virtually  to 
nnllifr  the  section. 

[Ed.  Not&r-For  other  caees,  see  Statutes, 
Cent.  Dig.  H  48, 198^  20S;  Dec.  Dig.  |  Ul.*] 

2.  CoNSnrruTiONAi.  Liw  (§  12*)  — Gonstbuc- 

TION  OF  CONSTIIUTIOITAL  PBOVISIONS. 

The  Constitution  is  not  a  technical  instru- 
ment, and  should  not  be  so  construed  as  to  de- 
feat tbe  substantial  purposes  of  its  adoption. 

[Ed.  Note.— For  other  cases,  see  Conatitu- 
tional  Law,  Cent  Dig.  i  9 ;  Dec.  Dig.  i  12.*] 

8.  Constitutional  Law  ({  70*)— Dirtbibd- 
Tion  of  Oovbrnuentai.  Powxbs— Wisnou 
of  Statute. 

Unless  it  appears  that  a  particular  stat- 
ute is  forbidden  by  or  conflicts  with  some  pro- 
Tision  of  the  Constitution,  the  court  will  not 
attempt  to  control  the  leeislative  department, 


and  will  not  pass  on  the  propriety  or  wisdom 
of  the  laws  tuat  are  enacted. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  §|  12&-132,  137;  Dec. 
Dig.  8  70.*] 

4.  CoNsnrruTiONAL  Law  ($  45*)— Detebhina- 

TION  OF  CONSTITVTIONAI,  QUESTIONS— DUTT 

OF  Courts. 

It  is  the  duty  of  coarts  to  prevent  tfae  ig- 
QCring  of  the  Constitution  by  individuals  or  by 
other  departments  of  the  government,  and, 
when  the  CoDstitntion  has  been  ignored  or  dis- 
regarded, the  court  should  interpose  its  au- 
thority, wbich  is  as  extensive  as  the  exigencies 
of  the  case  may  require. 

[Ed.  Noto.-~For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {  42;  Dec.  Dig.  S  45.*} 

5.  Statutes  (I  141*)— Amending  Act— Set- 

TINO  FOBTH  PBOVISIONS. 

Tbe  act  of  1910  entitled  "An  act  to  amend 

an  act  entitled  'An  act  to  create  a  board  of 
penitentiery  commisinoners  and  to  regulate  the 
penal  institutions  of  this  comtoonwealth,*  which 
became  a  law  March  6,  1808"  (Laws  1910,  & 
IS),  which  provided  that  the  act  referred  to  in 
the  title  be  amended  by  adding  thereto  a  sec- 
tion, styled  section  la,  which  provided  for  the 
division  of  convicts  into  two  classes,  one  to  be 
confined  in  the  penitentiary,  and  one  in  tbe 
reformatory,  and  authorized  the  board  of  peni- 
tentiary commissioaers  to  place  a  portion  of 
the  earnings  of  the  inmates  of  the  reformaton 
to  their  credit,  is  contrary  to  Const  S  51,  which 
provides  that  no  law  sluJl  be  revised,  amended, 
or  the  provisions  thereof  extended  or  conferred 
by  reference  to  its  title  only,  but  that  so  much 
thereof  as  is  amended,  revised,  or  conferred 
shall  be  re-enacted  and  pablished  at  length; 
the  title  and  body  of  the  act  both  indicating 
that  it  was  the  intention  of  the  Legislature  to 
amend  the  former  act,  and  not  to  enact  a  new 
law  under  a  separate  tiUe  relating  to  the  same 
subjitt 

[Ed.  Note.— For  ether  cases,  see  Statutes, 
Gent  Dig.  H  48,  198.  209;  Dee.  Dig.  f  141.*] 

6.  Statutes  (|  166*)~AKBNniaENT— Setting 

FOBTE  PBOVISIONa  —  BEPSAL  OF  FOBlfEB 
AOT. 

It  is  not  necessary,  when  the  body  of  a 
new  act  repeals,  expressly  or  in  effect,  all  or 
part  of  on  existing  act  to  re-publish  the  parts 
repealed,  although  the  title  of  the  repealing  act 
may  purport  to  be  an  amendment  of  tbe  exist- 
ing act 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  f  222;  Dec  Dig.  {  166.*] 

7-  Statutes  ({  141*)— Amendment — Setung 
fobth  pbovisions— pbovisions  of  ksvised 
Statute. 

An  amendment  of  one  or  more  sections  of 
the  Kentucky  Statutes,  or  of  an  entire  act* 
should  contain  the  section  or  sections  as  they 
wiU  read  when  revised  or  amended,  if  any  part 
of  the  section  or  sections  remain  in  force,  but, 
if  one  or  more  sections  are  to  be  repealed,  they 
need  not  be  set  forth  in  the  repealing  act. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  48,  108,  209;  Dec  Dig.  |  141.*] 

8.  Statutes  (S  156*)- Amendment— Sbttino 
FoBTH  PBOVISIONS— New  Act. 

A  new  act  which  does  not  purport  to  be 
an  amendment  to  an  existing  law  need  not  set 
out  or  republish  any  part  of  any  former  law 
that  may  be  changed  or  repealed  by  the  new 
,law. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  222;  Dec.  Dig.  S  166.*] 

9.  Statutes  (5  141*)— Amendment— Setting 

FoHxn  PBOVISIONS. 

A  new  act  which  pnrporte  to  amead  an  ex- 
isting act.  and  not  a  particular  section  or  part^ 


•Vor  other  cases  sm  same  topic  and  seetlon  NUllBBR  la  Dee.  Dig. «  Am.  Dig.  Kqr-No.  SarlM  ft  Rap'r  Ind» 
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of  the  eziBdnff  act,  muflt  set  forth  the  whole 
of  the  existing  act  as  It  will  appear  when  ex- 
tended, revised,  or  amended,  but,  if  only  a.  par- 
ticular section  or  sections  are  amended,  it  ia 
necessary  to  specify  and  republish  only  the 
section  or  sections  affected. 

[Ed,  Note. — For  other  cases,  see  Statutea, 
Cent.  Mg.  SS  48,  198,  209 ;  Dec.  Dig.  $  141.*] 

10.  Statutm  (S  141*)— Amehdmsmt— flBTiaiia 

FOBTH  FSOVISIOIVB  —  OABBTING  PBOVUUOITB 

INTO  New  Law. 

When  it  ie  desired  to  confer  or  carry  into 
a  new  law  provisions  of  an  old  law,  so  moch  of 
the  old  law  as  is  thas  conferred  or  carried  In- 
to the  new  law  must  be  published  at  length. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  SS  48,  198,  209;  Dec.  Dig.  §  141.»1 

Appeal  from  Circuit  Court,  Franklin 
GouDty. 

Maodamus  by  Louis  Spencer  and  others, 
against  the  Board  of  Penitentiary  Commis- 
sioners. Judgment  for  the  plaintiffs,  and  de- 
fendant appeals.  Reversed,  with  directions 
to  dismiss  the  petitloD. 

James  Gamett,  Atty.  G^.,  and  M.  M. 
gan,  Asst  Atty.  Gen.,  for  appellant  Hazel- 
ligg  &  Haselrigg,  Scott  &  Hamilton,  and  Guy 
H.  Briggs,  all  of  Frankfort,  for  appellees. 

GABBOLL,  J.  The  appellee  Loala  Spencer 
and  several  other  couTlcts  serving  terms  of 
imprisonment  in  the  Kentucky  State  Reform- 
atory, in  behalf  of  themselves  and  other  con- 
TictB.  brought  this  suit  against  the  board  of 
penitentiary  commissioners,  asking  a  man- 
damus to  compel  the  board  to  set  apart  and 
place  to  their  credit  as  convicts  certain  snms 
of  money  to  which  they  asserted  they  were 
entitled  under  an  act  passed  by  the  Leglsla- 
ture  during  the  session  of  1910.  Acts  1910, 
c.  1ft.  The  lower  court  granted  the  relief 
prayed  for,  and  the  board  of  penitentiary 
commissioners  appeal. 

On  behalf  of  the  board  several  grounds  are 
assigned  why  the  judgment  of  the  lower 
■  court  should  be  reversed,  but,  as  we  have 
concluded  that  the  objection  urged  to  the 
validity  of  the  act  under  which  the  relief 
was  sought  and  granted  Is  well  taken,  it  will 
not  be  necessary  to  do  more  than  state  the 
reasons  that  have  inflnenced  us  In  coming  to 
this  conclusion. 

Section  61  of  the  Constitution  provides: 
"No  law  enacted  by  the  General  Assembly 
shall  relate  to  more  than  one  subject,  and 
that  shall  be  expressed  In  the  title,  and  no 
law  shall  be  revised,  amended,  or  the  pro- 
visions thereof  extended  or  conferred  by  ref- 
erence to  Its  title  only,  but  so  much  thereof 
as  Is  revised,  ahiended,  extended  or  confer- 
red, shall  be  re«nacted  and  published  at 
length." 

The  objection  to  the  act  of  1910  Is  found 
in  the  failure  of  the  Legislature  to  conform 
the  act  to  the  mandatory  requirements  of 
this  section  of  the  Constitution.  The  title  of 
the  act  reads:  "An  act  to  amend  an  act 
entitled  'An  act  to  create  a  board  of  peniten- 
tiary commissioners  and  regulate  the  penal 


instttntlons  of  this  commonwealth,'  which 
became  a  law  March  S,  1898l**  Tlie  act  then 
reads:  "Be  it  enacted  by  the  General  As- 
sembly of  the  commonwealth  of  Koitnc^: 
Section  one:  That  an  act  oitltled  'An  act  to 
create  a  board  of  penitentiary  comndasloners 
and  r^olate  the  pmal  InstitnUoDS  of  thiii 
commonwealth,*  be  amoided  by  adding  after 
section  one  of  said  act  the  following."  Tbeo 
follows  a  section  styled  section  la,  providing, 
in  substance,  that  the  board  of  penitentiary 
commissioners  are  authorised  to  convert  one 
of  the  two  penitentiaries  into  a  penal  insti- 
tution to  be  known  as  the  Kentucky  Fad- 
tentiary  in  which  shall  be  incarcerated  all 
convicts  of  a  certain  daaa  In  the  other  pen- 
itentiary, which  was  to  be  known  as  the 
Kentucky  State  Reformatory,  there  was  to 
be  incarcerated  another  class  of  convicts 
After  providing  in  another  [taragraph  for  the 
training  and  education  of  the  couricts,  the 
last  paragraph,  and  the  one  Involved  on  this 
appeal,  authorized  the  board  to  place  to  the 
credit  of  each  prisoner  such  an  amount  of 
the  average  per  capita  earnings  of  the  in- 
mates as  the  board  might  deem  equitable 
and  Jnst,  taking  into  consideration  the 
character  of  the  prisoner,  the  nature  of  the 
crime  for  which  he  was  imprisoned,  and  his 
general  deportment ;  the.  granting  of  this  au- 
thority being  followed  by  directions  relating 
to  the  manner  In  which  the  fund  accruing  to 
the  credit  of  the  prisoners  should  be  set 
apart  and  distributed. 

Another  paragraph  authorized  the  board  to 
enter  into  agreements  with  the  contractors 
for  the  prison  labor  fi>r  snCh  modifications 
of  exiating  contracts  as  would  enable  the 
board  to  carry  out  the  provisions  of  the  act 
Section  2  merely  repealed  all  acts  and  parts 
of  acts  in  conflict  with  the  act 

[1]  At  the  threshold  of  what  we  have  to 
say  it  might  be  well  to  observe  tbat  thia 
court  baa  no  disposition  to  give  a  narrow  or 
technical  construction  to  the  section  of  the 
Constitution  under  consideration,  or  a  con- 
struction that  would  make  it  difficult  or  im- 
practicable for  the  Legislature  to  phrase  or 
construct  titles  or  acts  that  would  not  be 
obnoxious  to  this  provision  of  the  Consti- 
ttitlon.  The  section  should  be  liberally  con- 
strued, so  as  not  to  hinder  or  embarrass  the 
Legislature  In  Its  efforts  to  enact  laws,  but 
at  the  same  time  a  construction  so  loose  as 
to  virtually  nullify  the  section,  which  is  man- 
datory in  its  terms,  should  not  be  adopted. 

[2]  The  Constitution  is  not  a  technical  In- 
strument, and  should  not  be  so  construed  as 
to  defeat  the  substantial  purposes  of  Ita 
adoption  as  the  organic  law  ot  the  state,  it 
was  Intended  to  operate  uptm  and  regulate 
the  practical  matters  that  are  continually 
presenting  themselves  in  governmental  af- 
fairs, and  generally  speaking,  the  lai^nage 
employed  is  simple  In  expres^on  and  free 
from  amblgoi^.  But,  of  course  whoi  any 
of  its  seeUonB  are  attempted  to  be  ampBed  to 


*For  vOUK  cans  im  sun*  tuple  and  netton  NUMBER  in  Dec.  Dli.  a  Am.  Die.  Kcy'Ho.  Series  ft  R«p*r  laOKtm 


Digitized  by 


Google 


BOARD  OF  PENITENTIABT  OOM'BS  t.  SPEKOEB 


1010 


any  one  of  tbe  malUtade  of  tilings  eonsUnt- 
ly  coming  up.  there  naturally  and  reasoniUily 
comes  Into  existence,  In  company  wltb  these 
attempted  appUcattons,  differences  of  oidnlon 
as  to  the  meaning  of  certain  prorlslons,  and 
this  nnaroldaUe  difference  of  opinion  has 
given  rise  to  much  litigation.  But  this,  In 
more  or  less  degree,  Is  true  of  every  law  that 
bas  erar  been  enacted,  as  well  as  every  con- 
tract dealing  with  piivate  rii^ts  that  has 
ever  beoi  written. 

The  section  now  under  conslderalira  how- 
ever,  Is  so  short  and  readily  understood  that 
It  would  seem  not  difficult  to  so  construe  It 
as  to  render  it  an  easy  matter  for  the  Legis- 
lature to  observe  its  provUdona.  But,  not- 
withstanding this,  the  number  of  legislative 
acts  in  which  its  provisions  have  been  disre- 
garded Is  surprising.  Time  and  again  this 
court  has  found  it  necessary  to  declare  l^ls- 
latlve  acts  Invalid  on  account  of  fatal  de- 
fects arising  under  this  section,  and  time  and 
again  It  has,  with  painstaking  care,  endeav- 
ored to  i>oint  out  the  necessity  for  a  substan- 
tial observance  of  Its  requirements,  and  fully 
explained.  If,  Indeed,  explanation  were  neces- 
sary, how  they  might  be  complied  with.  So 
often  has  this  been  done  that  it  would  seem 
superfluous  to  repeat  what  has  been  said, 
especially  in  view  of  the  fact  that,  under  all 
the  opinions  of  this  court,  this  act  must  be 
adjadged  insufficient. 

[S]  It  might  also  not  be  out  of  place  to 
again  observe  that  it  is  not  either  the  duty 
or  the  pleasure  of  tbe  court  to  interfere 
with  tbe  freedom  of  the  legislative  depart- 
ment or  to  attempt  to  control  or  restrain 
its  activltieB,  unless  it  appears  that  tbe 
legislation  Is  forbidden  by  or  conflicts  with 
or  violates  some  provision  of  the  Constitu- 
tion. We  fully  appreciate  the  fact  that  tbe 
I^egislature  Is  at  liberty,  g/o  far  as  the  Consti- 
tution of  the  state  is  concerned,  to  enact  such 
laws  under  such  titles  as  its  judgment  dic- 
tates, subject  to  the  single  limitation  that 
they  do  not  disregard  in  some  material  way 
the  restrictions  imposed  by  the  Constitution. 
Bxcept  when  it  transgresses  the  bounds  of  its 
autliori^  as  marked  out'  by  the  people  in  the 
Constitution*  this  court,  in  Its  judicial  capac- 
lt>',  has  no  authority  and  no  diq>OBltlon  to 
interfere  with  the'  L^slatore  of  the  state  or 
to  pass  judgment  on  the  propriety  or  .wisdom 
of  tbe  laws  that  it  may  enact 

[4]  But  to  the  judicial  departmwt  of  the 
state  has  been  committed  tbe  authority  to 
save  the  ConsUtation  from  being  ignored  or 
disregarded  by  individuals  and  coUecttons  of 
Individuals,  as  well  as  by  other  departments 
of  the  government,  and,  when  it  is  made  plain 
to  the  court  that  lifae  Constitution  has  been 
ignored  or  disregarded,  its  duty  to  interpose 
Its  authority  is  as  extensive  as  the  exigencies 
of  the  case  may  reqaire. 

It  is  also  tme  that  this  supervising  power 
and  large  jurisdiction  la  not  conferred  by  any 
express  grant  of  the  Constitution,  but  It  baa 


become  so  firmly  established  as  a  part  of  the 

jurlsprodoioe  <a  the  state  that  no  thoughtful 
persons  can  be  found  to  question  it.  It  has 
been  exercised  by  this  court  from  the  very 
beginning  of  the  state,  always,  however,  wtth 
relnctance,  and  never,  unless  imperattvcdy  de- 
manded by  a  smse  of  dnty  that  could  not  be 
set  aside  without  disregarding  the  obllgationa 
assumed  on  taking  the  office. 

In  the  case  of  Bliss  v.  Com.,  2  litt  90,  13 
Am.  Dec.  261,  decided  nearly  a  century  ago, 
this  court  said,  in  declaring  an  act  uncoilstl- 
tutional:  "It  Is  emphatically  the  duty  of 
the  court  to  decide  what  the  law  Is ;  and  bow 
Ifl  the  law  to  be  decided,  unless  it  be  known? 
And  how  can  It  be  known  without  ascertain- 
ing, from  a  comparison  with  the  Constitution, 
whether  there  exists  such  an  Incompatibility 
between  the  acts  of  the  Legislature  and  the 
Constitution  as  to  make  void  the  acts?  A 
blind  enforcement  of  every  act  of  the  Leg- 
islature might  relieve  the*  court  from  tbe 
trouble  and  responsibility  of  deciding  on  the 
consistency  of  the  legislative  acts  with  the 
Constitution;  but  the  court  would  not  be 
thereby  released  from  its  obligations  to  obey 
tbe  mandates  of  the  Constitution,  and  main- 
tain the  paramount  authority  of  that  instru- 
ment; and  these  obligations  must  cease  to  be 
acknowledged,  or  the  court  become  insensible 
to  the  impressions  of  moral  sentiment,  before 
the  provisions  of  any  act  of  the  Legislature 
which,  in  the  opinion  of  the  court,  conflict 
with  the  Constitution  can  be  enforced. 
Whether  or  not  an  act  of  the  Legislature 
conflicte  with  the  Constitution  is,  at  all  times, 
a  question  of  great  delicacy,  and  deserves  the 
most  mature  and  deliberate  consideration  of 
the  court  But  though  a  question  of  delicacy, 
yet  as  it  is  a  judicial  one,  the  court  would  be 
unworthy  its  station  were  it  to  shrink  from 
deciding  it  whenever,  in  the  course  of  judicial 
examination,  a  decision  becomes  material  to 
the  right  in  contest.  Tlie  court  should  never, 
on  slight  implication  or  vague  conjecture,  pro- 
nounce the  Legislature  to  have  transcended 
its  authority  in  the  enactment  of  the  law; 
but,  when  a  clear  and  strong  conviction  is 
entertained  that  an  act  of  tbe  Legislature  is 
Incompatible  with  the  Constitution,  there  is 
no,  alternative  for  tlie  court  to  pursue  but  to 
declare  that  conviction,  and  pronounce  the 
act  inopeiattve  and  vc^d." 

Again,  in  Tarn^  v.  Justice,  80  Ky.  686,  6 
S.  W.  4S7,  0  Ey.  law  Bep.  748,  t^ictoe  well- 
expressed  principles  were  set  forth:  "The 
Constitution  of  the  state  was  adopted  by  the 
people  of  the  state  as  the  fnndamaital  law 
of  tlie  stete.  This  fundamaitai  law  was  de- 
signed by  the  people  adopting  it  to  be  re- 
strictive upon  the  powers  of  tbe  eereral  de- 
partments of  government  created  by  it  It 
was  intended  by  the  pec^le  tliat  all  departs 
mente  of  the  stete  government  should  shape 
their  conduct  by  ttiis  fnndamentel  law.  Its 
every  section  was  doabftess  r^rded  by  the 
peoide  adopting  it  as  of  vital  Importance, 
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and  worfby  to  become  a  part  and  paio61  of 
the  constitutional  form  of  goTemment,  by 
wblch  the  goTemors,  as  well  as  the  governed, 
were  to  be  governed.  Its  every  mandate  was 
Intended  to  be  paramoont  authority  to  all 
persons  holding  official  trust,  in  whatever 
departmoit  of  government  and  to  the  sover- 
eign people  themselves.  No  mere  nneasaitlal 
matters  were  intended  to  be  Ingrafted  In  It; 
bat  each  section  and  eseh  article  was  solmn- 
ly  weighed  and  consldeied,  and  found  to  be 
essratlal  to  the  form  of  constltotlonal  gov- 
ernment adopted.  Whenever  the  language 
used  is  prohlUtory,  it  was  intended  to  be  a 
podtlve  and  imequlvoaU  ne^Uve.  When- 
ever the  language  contains  a  grant  of  power, 
It  was  Intended  as  a  mandate.  Whenever 
the  language  gives  a  direction  as  to  the  man- 
ner of  exercising  a  power,  it  was  Intoided 
that  the  power  should  be  exwdsed  In  the 
manner  directed,  and  in  no  other  manner.  It 
is  an  instrument  of  words,  granting  powers, 
restraining  powers,  and  reservliv  rights. 
These  words  are  fundamental  words,, mean- 
ing the  thing  itself;  they  breathe  no  spirit 
exc^t  the  spirit  to  be  found  in  them.  To 
soy  that  these  words  are  directory  merely 
is  to  license  a  violation  of  the  Instrument 
every  day  and  every  hour.  To  preserve  the 
instrument  inviolate,  we  must  regard  Ita 
words,  except  when  expressly  permissive,  as 
mandatoiy,  as  breathing  the  spirit  of  com- 
mand." 

Again,  in  the  late  case  of  McCreary,  Gov- 
ernor, V.  Speer,  1S6  Ky.  783,  162  S.  W.  99,  In 
holding  an  amendment  to  the  GonatltntLon 
adopted  by  the  people  Invalid,  because  the 
question  was  submitted  to  the  people  in  a 
manner  not  authorized  by  the  Gonstltntlon, 
we  said:  "It  is  true  our  Constitution  con- 
tains no  provision  to  the  etfect  that  all  It^ 
provisions  are  mandatory ;  but  we  deem  this 
immaterial,  for  the  reason  that  this  court 
has  held  before  the  adoption  of  the  present 
Constitution  that  all  the  provisions  of  a  Con- 
stitution are  mandatory;  and  the  Constitu- 
tion mast  be  presumed  to  have  been  adopted 
with  this  understanding  of  Its  meaning. 
Since  the  adoption  of  the  Constitution  the 
court  has  steadily  maintained  the  same  rule." 

In  the  many  years  that  have  passed  be- 
tween the  decision  In  Bliss  v.  Com,  and  the 
case  of  McCreary,  Governor,  v.  Speer,  per- 
haps 100  cases  touching  on  this  subject  hare 
been  written,  but  in  no  one  of  them  has  there 
been  any  departure  from  the  principles  an- 
nounced In  Bliss  V.  Com.  and  Vamey  v.  Jus- 
tice. And  ■  It  Is  in  the  spirit  expressed  In 
these  cases  and  actuated  by  the  conception 
of  Its  power  and  duty  as  therein  set  forth 
that  this  court  has  always  approached  the 
consideration  of  cases  which  imposed  upon 
it  the  necessity  of  setting  aside  a  legislative 
act 

[8]  The  title  of  this  act  expressly  declares 
that  It  Is  "An  act  to  amend  an  act  entitled 
'An  act  to  create  a  board  of  penitentiary  com- 
missioners and  regulate  the  penal  InstltutitmB 


of  this  commonwealth,'  which  became  a  law 
March  5. 1888,"  and  then  the  act  Immediate- 
ly proceeds  to  amoid  the  act  <tf  Bfardt  5. 
1888,  by  adding  to  it  a  new  aeeOoa  styled 
"la,"  leaving  the  whole  of  the  act  of  ISSfo 
In  effect.    The  Constltatloo  expressly  de- 
clares that  no  law  shall  be  amended  by  refer- 
moe  to  ita  title  only,  but  that  ao  mucb  tfaere- 
of  as  is  amended  shall  be  re-enacted  and  pub- 
Ushed  at  length.  This  mere  statan^t  would 
seem  saffldent  to  d^onstrate  that  the  title 
of  this  act  flagrantly  dlsregarda  tiie  provi- 
aimis  of  the  Gonstttotlon  referred  to.  This 
proposition  Is  ao  iriain  that  the  only  ar^- 
moit  advanced  in  snppwt  of  the  act  Is  that 
tbB  act  is  not  in  fact  an  amoidmait  to  the 
act  of  1898  (Acts  1898,  c  4),  but  la  a  new  law 
oitirely  distinct  tnm  the  act  of  1898,  and 
creates  new  rights  and  cmifets  new  antbor^ 
ity  no  reference  to  which  was  made  in  the 
act  of  1898.  Therefore  it  is  said  the  suffi- 
ciency of  the  act  Is  not  to  be  meaaared  by 
section  61,  but  that  the  title^  as  w«U  as  ttie 
act,  should  be  treated  as  new  legislation. 

The  conclnBlve  answa  to  this  arsnment. 
it  seems  to  us,  Is  that  the  Le^latnre  did 
not  treat  this  act  as  a  new  act,  but  saw  prop- 
er to  style  it  an  amendmoit  to  the  act  of 
189a 

If  the  Legislature  had.  In  a  separate  act, 
with  an  appropriate  tltle^  invested  the  board 
of  commissioners  with  the  authority  confer- 
red by  this  act,  tbea  the  argument  of  conusel 
would  be  well  sustained.  But  in  determin- 
ing what  the  Legislature  intoided  to  and 
did  do,  and  for  the  purpose  of  ascertaining 
whether  it  Intended  to  amrad  the  old  law 
or  enact  a  new  one,  we  must  of  necessity 
look  to  the  title  and  the  body  of  the  act,  and 
when  we  do  this  there  Is  no  difficult  in  de- 
termining what  the  Legislature  intended  to 
and  did  do.  It  said  in  so  many  words  that 
It  Intended  to  and  did  by  this  act  amend 
the  act  of  1898,  and,  to  farther  make  plain 
this  intention,  It  did  amend  the  act  of  1S9S 
by  a  mere  reference  to  the  title  of  that  act. 
without  setting  forth,  as  required  by  sectiou 
51,  the  act  that  was  to  be  amended,  or  so 
much  as  a  slugle  word  of  it,  although  all  of 
It  was  left  In  force. 

In  view  of  this  situation,  the  question  Is 
directly  presented  whether  the  Legislature 
can,  in  the  broadest  possible  way.  Ignore  sec- 
tion 51  of  the  Constitution  and  treat  its  re- 
quirements as  of  no  moment  We  must  ^ther 
uphold  the  act  and  say  the  Constitution  does 
not  mean  what  it  plainly  says,  or  dse  declare 
the  act  Invalid.  These  are  the  only  alterna- 
tives presented.    If  this  act  should  be  sns- 
talned,  It  is  plain  that  the  Legislature  would 
not  only  l>e  authorized,  hut  Invited,  to  ameod 
by  its  title  any  act  that  it  thought  proper 
to  so  amend,  and  presently  we  would  have 
the  same  situation  that  existed  before  th« 
adoption  of  the  present  Constitution,  and 
that  Influenced  that  body  to  Incorporate  Into 
the  present  Constitution  so  much  of  sectluo  : 
61  as  we  are  now  constdaing. 
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To  say  that  tbis  act  does  not  boldly  vio- 
late section  61  would  be  to  say  that  tike 
words  of  the  section  have  no  meaning  or 
effect,  and  that  a  aection  of  the  Constitution 
that  In  a  number  of  cases  has  been  declared 
mandatory  has  no  more  force  than  a  legis- 
latlTe  act  that  each  succeeding  L^Iature 
may  am«id  or  repeal  at  pleasure.  A  decision 
like  this  would  virtually  destroy  the  influ- 
ence of  tiie  Ckmstitutlon  as  a  controlling 
solde  and  restraint  upon  the  conduct  of  the 
people  and  th^r  political  agents,  and  leave 
them  free  from  the  limitations  that  it  impos- 
es. This  Is  putting  the  matter  la  a  strong 
light,  and  yet  it  Is  only  stating  that  whl<di 
a  comparison  of  the  act  with  the  section 
of  the  Constitntlon  shows  to  be  true.  This 
part  of  the  section  has,  <rf  course  no  appli- 
cation to  acts  that  do'  not  purport  to  revise, 
amend,  or  extend  another  act  or  law.  When 
the  L^lslature  comes  to  enact  new  laws  un- 
der appropriate  titles,  Its  power  Is  not  in 
any  manner  limited  by  this  provision,  and 
It  may  act  entirely  independent  of  and  with- 
out reference  to  it  Of  course,  many  laws 
that  are  enacted  by  the  Legislature  touch  In 
some  way  existing  laws,  edther  by  amend- 
ing, extmding,  or  repealing  them,  but,  not- 
withstanding this,  the  Leglalatnre,  by  a  new 
act  that  does  not  purport  in  Its  title  or  body 
to  amend,  revise,  or  extend  an  existing  law, 
may,  in  fact,  revise,  amend,  or  extend  It, 
free  from  the  control  of  section  51,  and  this 
has  been  often  done. 

In  Purnell  v.  Uann,  lOS  Ky.  87.  48  &  W. 
407.  49  8.  W.  340,  60  S.  W.  264.  20  Ky.  Law 
Rep.  1146,  1396,  21  Ky.  Law  Rep.  1129.  In 
which  was  Involved  the  validity  of  an  act 
of  1888  entitled  "An  act  to  further  r^ulate 
elections,"  it  was  Insisted  that  the  act  \ras 
Invalid,  because  It  did  not  ctmform  to  sec- 
tion 61  of  the  ConsUtution.  At  the  time  this 
act,  which  made  radical  changes  in  the  gen- 
eral elections  lavra  of  the  state,  was  passed, 
th^  was  another  taw  in  force  completely 
covering  the  subject  of  elections,  and  it  was 
argued  that,  as  the  act  of  1898  made  many 
radical  changes  in  the  existing  law.  It  was. 
In  fact,  an  amendment  to  the  (dd  law,  and 
should  be  so  treated,  and  was  therefbre  viola- 
tive of  section  61,  because  It  did  not  re-en- 
act and  publish  at  leiq;th  so  much  of  the  old 
law  as  was  revised  or  amended.  But  the 
court  rejected  this  view,  saying:  "We  think 
the  manifest  Intention  was  that  tbe  provl- 
Bion  should  apply  only  to  so  much  of  the 
law  as,  after  passage  of  the  new  act,  remains 
In  toTce  amended.  To  construe  it  otherwise 
would  Involve  an  absurdity,  for.  while  'a  law, 
or  part  of  a  law,  ttiat  Is  repealed,  or  fbr 
which  a  substitute  has  beoi  adopted,  might 
be  republished,  though  to  no  poipose,  it 
certainly  was  not  Intraded  it  should  simulta- 
neously die  and  be  re-enacted.  •  •  •  We 
have  been  referred  by  counsel  to  a  nnmbor 
of  casK  sustaining  Judge  Gooley,  but  need 
not  mention  them,  because  satisfied  that  re- 
publication mt  a  law  then  and  tfauvby  re- 


pealed is  not  required  by  section  61  of  the 
Constitution.  There  is  no  direct  reference 
made  in  the  act  In  question  to  any  particular 
section  of  the  general  election  law  amended 
or  repealed  by  It,  nor  do  we  think  section  51 
expressly  or  impliedly  requires  it  done." 

Another  instance  la  an  act  of  1908  entitled 
"An  act  for  the  government  and  regulation 
of  the  common  schools  of  this  state."  Laws 
1908,  c.  66.  This  act  made  radical  changes 
in  the  existing  school  laws  of  the  state,  but 
it  did  not  profess  to  amend,  revise,  or  extend 
any  existing  laws,  and  therefore  did  not 
come  within  the  scope  of  section  51.  Frowse 
V.  Board  of  Education,  134  Ky.  366,  120  S. 
W.  307.  Other  examples  are  found  in  Hem- 
don  V.  Farmer,  114  Ky.  200.  70  S.  W.  632,  24 
Ky.  Law  Rep.  1045,  and  Murphy  v.  City  of 
Louisville.  114  Ky.  762,  71  S.  W.  934,  24  Ky. 
Law  Rep.  1574,  In  which  the  ruling  of  the 
court  In  Pumell  v.  Hann  was  adhered  to. 

In  Com.  V.  R^ecke  Coal  Mining  Co.,  117 
Ky.  S85,  79  S.  W.  287.  26  Ky.  Law  Rep. 
2027,  the  title  of  the  act  considered  read: 
"That  section  one  of  an  act  oitltled  'An  act 
concerning  the  employes  and  servants  in  mln- 
ing  ymA  or  industry  in  this  commonwealth,* 
which  was  received  by  the  GoveEnor  March 
2,  1808,  •  •  •  and  became  a  law  at  the 
expiration  of  ten  days  without  tlw  Governor's 
approval,  be,  and  the  same  is  hereby,  re- 
pealed, and  the  A»llowbig  is  enacted  In  lieu 
thereof."  The  objection  was  maSe  that  this 
act  did  not  comply  with  section  51,  but  the 
court  said:  "Tb«  act  of  1002  sete  forth  in 
explicit  terna  that  section  1  of  the  original 
act  is  repealed,  and  that  the.  single  section 
constituting  the  amendment  shall  be,  and  is, 
substituted  ttierefor.  No  other  section  or 
provision  of  the  original  act  was  amended 
by  the  act  I'dOZ,  and,  as  section  1,  enacted 
in  lieu  of  the  one  repealed,  is  set  out  in  full 
— that  Is,  'published  at  length'—ln  the  act  of 
1902,  such  publication  was  and  Is  a  substan- 
tial compliance  with  section  61  of  the  Con- 
stitution." 

It  will  be  observed  that  in  this  case  the 
Legislature  merely  repealed  a  section  of  an 
existing  act,  and  substituted  in  its  place  a 
new  section,  and  It  has  never  been  doubted 
that  the  Legislature  may  repeal  one  or  more 
sections  of  a  law  and  substitute  in  their 
place  other  sections  wUliout  incorporating  In 
the  new  act  these  repealed  sections.  This 
rule  was  also  applied  to  sections  of  the 
Kentucky  Statutes  In  Bx  parte  City  of  Pa- 
dncah,  125  Ey.  610,  101  8.  W.  898,  31  Ky. 
Law  Rep.  170,  where  it  was  said,  with  ref- 
eraiee  to  a  title  reading  "An  act  to  amend 
and  re-enact  section  3140  of  the  Kentucky 
Stetntes":  "When  the  Legislature  amends 
or  repeals  a  section  of  the  Kentucky  Stetutes, 
and  the  tide  of  the  repealing  or  amendatory 
act  mentions  the  section  affected,  the  mem- 
bers of  the  General  Assembly  can  at  once 
conveniently  examine  the  statute  and  ascer- 
tain the  nature  of  the  amendment  •  •  • 
We  therefore  conclude  that  the  intention  of 
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the  oonstitnUonal  prorlsion  will  be  fully  car- 
ried out  when  the  title  of  an  act  calls  at- 
tention to  the  section  or  chapter  of  the  Ken- 
tucky Statutes  to  be  repealed  or  amended." 

Again,  in  Com.  t.  McNutt,  133  Ey.  702,  118 
S.  W.  978,  it  was  urged  that  an  act  entitled 
"An  act  to  amend  section  1214  of  the  Ken- 
tucky Statutes"  was  Inralld,  because  the  title 
was  not  sufficient,  but  the  court  held  the 
title  good,  as  the  act  set  forth  section  1214 
as  it  would  read  when  amended. 

In  Flynn  t.  Barnes,  166  Ky.  498.  161  S.  W. 
623,  the  title  of  the  act  read,  "An  act  to 
amend  section  4426  of  the  Kentucky  Statutes 
relative  to  the  examination  of  teachers  for 
county  and  state  certificates  and  state  diplo- 
mas," and,  following  the  Paducah  Case  end 
the  McNutt  Case,  the  court  said  the  title 
was  not  obnoxious  to  section  SI,  holding  that 
the  act  of  1906  (Laws  1906,  c.  29)  was  a  snb- 
Btltute  for,  and  repealed,  section  4425.  As 
said  by  the  court:  The  act  "shows  on  its 
flice  an  Intention  not  to  add  words  to  the 
existing  section,  but  to  change  the  section 
so  as  to  make  It  read  as  therein  set  out,"  and 
that  therefore  It  was  not  necessary  to  red- 
act or  publish  at  length  the  sections  that 
were  repealed. 

In  Com.  r.  Bulk's  Springs  Distilling  Co., 
187  Ey.  224,  126  a  W.  80e»  the  Utle  of  an 
act  passed  bf  the  L^ialatnre  In  1008  read: 
"An  act  to  amend  an  act  entitled  'An  act 
to  regulate  tlie  sale  of  intoxicating  llquon 
by  wboleaale  in  this  commonwealth,'  which 
was  approved  Mardi  22,  1004,  and  amended 
by  an  act  approved  March  21.  1906."  The 
act  of  1008  iB  ItB  body  did  not  set  out  the 
act  that  was  amended,  bat  it  provided  that 
"said  act  aa  amended  aball  read  as  follows." 
and  then  foUowed  the  amendatory  act  This 
legislation  was  aasalled  upon  the  ground  that 
It  violated  section  61.  But  we  said:  "The 
act  In  qneatlon  does  not  purport  to  amend 
the  acts  of  March  22,  1004,  *  •  •  and  ot- 
Mardi  21,  1906,  *  *  *  by  reference  to 
their  titles  only;  but  so  much  of  those  acta 
as  is  amended  is  re-enacted  and  published 
at  length." 

In  Mark  v.  Bloom.  141  Ky.  474,  133  S.  W. 
208,  the  title  of  the  act  waa  In  these  worda: 
"An  act  to  amend  the  school  lawa  and  to 
create  boards  of  education,  and  to  define 
their  duties  in  cities  of  the  first  class."  This 
act  made  radical  changes  in  the  gristing 
school  laws,  and  the  title  was  hcdd  not  to 
offend  section  61,  because,  as  said  bj  the 
court:  '"Bxe  act  deals  with  a  sul^ect,  the 
creation  of  a  board  of  edneation,  and  the 
defining  ot  Its  duties.  The  Legislature  may 
select  ft  subject  of  this  sort,  and  deal  with 
In  one  act  without  incorporating  into  the  act 
all  tiie  odstlng  laws  toudiing  the  subject" 
In  other  words,  the  conrt  treated  this  act  aa 
a  new  law  repealii^  a  number  of  provisions 
In  existing  laws,  and  said  that  It  waa  not 
necessary  to  Incorporate  Into  a  new  law  sec- 
tions of  the  old  law  that  bad  been  repealed. 

In  Bryan  v.  Toss,  143  E^.  422,  186  S.  W. 


884,  the  Utle  of  the  act  read:  "An  act  to 
amend  an  act  entitled  'An  act  for  the  govero- 
ment  of  cities  of  the  second  class  In  the  com- 
monwealth of  Kentucky,'  which  was  approved 
March  19,  1894,  and  thereafter  in  due  couree 
became  a  law,  and  as  same,  has  since  been 
amended,  all  of  which  said  act  and  amend- 
ments now  appear  as  article  8  of  cbapter  s9 
of  the  K^tucky  Statutes,  in  John  D.  Car- 
roU's  Edition  thereof  in  1909." 

The  validity  of  this  act  was  assailed  upon 
the  ground  that  the  title  violated  section  51. 
But  the  court,  treating  the  act  as  one  in- 
tended to  establish  a  new  form  of  govemmeDt 
for  cities  of  the  second  class  In  place  ot  tbe 
existing  form,  and  as  repealing,  when  it  be- 
came effective,  all  previous  laws  in  confiict 
with  it,  said  that  it  shoold  be  regarded 
as  "it  the  title  to  the  act  had  re&d:  'An  ait 
to  farther  regulate  the  government  of  cities 
of  the  second  daaa.' " 

It  may  be  cwieeded  that  in  Bryan  v.  Xost 
and  In  Mark  v.  Bloom  the  court  came  near 
giving  Its  approval  to  acts  the  title  of  wbicfa 
violated  section  61,  and  yet  It  waa  carefnl  to 
recognise  in  each  of  these  cases  the  man- 
datory nature  of  section  61,  and  to  put  Its 
dedaion  upon  the  ground  that  tbe  acts  In 
these  cases,  although  purporting  to  be  anmd- 
atory,  were,  In  tact,  new  laws  tba.t  were  tai- 
tended  to,  and  did,  repeal  eristlng  lam. 

Adopting  the  view  np<m  which  tiie  court  in 
these  cases  sustained  the  validity  of  these 
acta,  they  may  be  well  distinguished  fn>m  the 
question  as  presented  In  this  case,  becao^ 
the  act  of  1010  Is  not,  and  did  not  profess 
to  be,  a  snbatltate  for  the  act  of  IfiOS,  nor  did 
it  undertalM  to  repeal,  or  r^Mal,  any  part  of 
that  act  It  simply  ammded  It  adding  to 
it  leaving  the  act  of  1808  nndlsturbetf.  ex- 
c^  In  80  far  as  It  was  added  to  by  tbe  ait 
of  1910.  It  is  therefore  clear  that  this  act 
cannot  be  mtatalned  upon  the  ground  that  the 
acts  In  the  two  cases  last  mentioned  were 
sustained.  Indeed,  ttawe  Is  no  gronnd  upon 
which  this  act  can  be  upheld,  except  the 
single  gronnd  that  section  61  of  tbB  Gonstltn- 
ticm  does  not  mean  anything. 

It  was  said  in  ugument  by  counsel  on  botb 
sides  of  this  case  that  the  decisions  of  thi^ 
court  in  the  construction  of  this  section  were. 
In  material  respects,  harmonious,  and  tWs 
statement  is,  we  think,  fully  supported  by  the 
dedstons  we  have  referred  to,  wtahdi  Include 
all  that  have  been  handed  down  on  this  sub- 
ject Here  and  there  in  these  opinions  there 
may  be  found  expressions  apparenUy  In  con- 
flict with  expressions  in  other  opinions,  and 
in  some  of  them  the  acts  assailed  as  violating 
It  were  sustained  upon  one  ground,  and  In 
others  uptm  another;  but  running  tbrongb 
all  ot  them  wUl  be  found  the  determined  pur 
pose  of  this  court  to  oitoioe  substantial  com- 
pliance with  tMs  section,  wbUe  giving  to  It 
a  reasonable  and  liberal  construction. 

Tbe  effect  of  the  decision  s,  whm  consider- 
ed as  a  whole.  Is: 

[I]  (m)  That  it  Is  not  necessary,  when  tbe 
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body  of  the  new  act  repeals,  or  has  the  effect 
of  repealing,  all  or  part  of  an  exlatlog  act, 
to  republish  or  set  forth  the  parts  repealed, 
although  the  title  oif  the  repealing  act  may 
purport  to  be  an  ainendnient  to  the  extatlng 
art. 

[7J  (b)  That  when  It  is  proposed  to  revise 
or  aipend  one  or  more  sections  of  the  Ken- 
tucky Statutes,  or  an  act,  the  body  of  the  new 
act  shonld  contain  the  section  or  sections  as 
they  will  read  when  revised  or  amended,  if 
it  Is  proposed  to  re-enact  or  leave  in  force 
any  part  of  the  section  or  sections  that  are 
amended  or  revised.  If,  however,  it  la  In- 
tended to  repeal  one  or  more  sertlons,  then 
it  is  not  necessary  to  set  forth  In  the  body 
of  the  act  the  section  or  sections  repealed. 

[8]  (c)  That  when  the  act  does  not  purport 
to  be  an  amendment  to  an  existing  law,  but 
a  new  act.  It  Is  not  necessary  to  set  out  or  re- 
publish any  part  of  any  old  law  that  may  be 
changed  or  repealed  by  the  new  law. 

[9]  (d)  When  the  new  act  purports  to 
amend  an  existing  act  by  extending,  revls- 
int;.  or  amending  it,  and  no  particular  section 
or  part  of  It  Is  specified,  then  the  body  of  the 
new  act  must  set  forth  the  whole  of  the  exist- 
ing act  as  it  will  appear  when  extended,  re- 
vised, or  amended;  bat,  if  only  a  section  or 
several  sections  of  an  act  are  extended,  re- 
vised, or  amended.  It  is  only  necessary  to 
specify  and  republish  the  section  or  sections 
that  are  extended,  revised,  or  amended. 

[1 8]  (e)  That,  when  it  is  desired  to  confer 
or  carry  Into  a  new  law  provisions  of  an 
old  law.  then  so  much  of  the  old  law  as  la 
thus  conferred  or  carried  into  the  new  law 
must  be  published  at  length. 

These  very  liberal  rules,  gathered  from  the 
oplnlona,  cover,  as  we  think,  every  aspert 
In  which  the  construrtlon  of  that  part  of  sec- 
tion 51  now  under  consideration  can  be  pre- 
sented, and  the  act  In  question  cannot  be 
sustained  under  any  of  them.  It  purported  to, 
and  did.  amend  another  act  by  Its  title — not 
republiidilng  any  other  part  of  it — without 
specifying  the  part  proposed  to  be  amended, 
and  without  repealing,  or  intending  to  repeal, 
any  part  of  tlie  act  that  was  amended. 

Passing  now,  for  a  moment,  to  the  reasons 
why  this  provision  was  inserted,  It  will  be 
noticed  that  the  section  uses  the  words  "re- 
vised, amended,  extended  or  conferred,"  and 
the  purpose  of  using  these  words,  when  per- 
haps fewer  would  have  answered,  was  to 
make  plain  the  meaning  and  purpose  of  the 
section,  and  to  make  sure  that  no  evasion  of 
its  provisions  could  be  resorted  to.  If  only 
the  word  "amended"  had  been  used.  It  might 
be  said  that  the  extension  of  a  section  was 
not  an  amendment  to  it ;  or  that  the  revision 
of  a  law  by  correcting  it  was  not  an  amend- 
ment, however  little  foundation  there  might 
be  for  assertions  like  these.  And  so,  too, 
the  use  of  these  several  words  can  be  better 
naderstood,  by  one  who  has  taken  occasiod 
to  took  tbrough  the  acts  of  the  Legislature 
previous  to  the  adoption  of  the  present  Cour 


stltutlon.  In  these  acts  will  be  found  numer- 
ous laws  that  were  revised,  amended,  and 
the  provisions  thei-eof  extended  or  conferred 
by  a  mere  reference  to  the  title  of  some 
other  act  For  example.  It  was  a  common 
practice  to  create  a  private  oorporation  and 
merely  provide  that  It  should  be  vested  with 
all  the  powers  and  privileges  and  rights  and 
liabilities  conferred  on  similar  corporations, 
or  on  some  like  corporation  named  in  the  act, 
without  attempting  to  set  forth  In  the  act  the 
powers  or  prlrll^es  or  rights  or  Uabllltles 
of  the  corporation  created,  or  that  were  con- 
ferred on  it  by  the  reference  to  the  other  cor- 
poration. 

The  word  "conferred"  can  be  found  In 
great  numbers  of  these  local  acts  In  which 
was  conferred  upon  the  corporation  created 
the  powers  and  privileges  of  some  other  cor- 
poration. Under  the  legislative  custom,  rec- 
ognized as  legitimate  and  upheld  as  lawful 
under  the  old  Constitution,  It  was  also  a 
common  practice  to  amend  or  revise  sections 
of  existing  laws  by  adding  certain  words  to 
the  existing  law,  or  by  repealing  certain 
words  In  the  existing  law,  and  to  exterfd  the 
provisions  of  an  existing  law  by  adding  to  It 
certain  words  or  certain  sections,  without, 
in  any  instance,  setting  forth  the  law  as  It 
would  appear  when  thus  amended  or  re- 
vised. 

It  can  readily  be  seen  that,  under  this 
practice,  no  jwrson,  by  reading  an  act  the 
provisions  of  which  had  been  extended  or 
conferred  in  tbe  manner  indicated,  could  ob- 
tain any  Idea  of  the  meaning  or  effect  of  it, 
without  reading  it  In  connection  with  the  old 
law  the  provisions  of  which  had  been  carried 
Into  the  new  law,  by  reference  to  the  title 
of  the  old  law ;  nor  could  any  person,  by 
reading  an  old  law  that  had  beea  revised  or 
amended,  by  adding  to  It  certain  words  or 
taking  from  it  certain  words,  understand  the 
meaning  and  effect  of  the  old  law  without 
reading  It  In  connection  with  the  new  one 
that  amended  or  revised  It  In  this  manner. 
And  }t  was  largely  to  prevent  this  deceptive 
and  misleading  manner  of  legislating,  which 
afforded  so  many  opportunities  for  fraud,  as 
well  as  to  make  the  laws  more  convenient 
and  accessible,  that  this  section  was  adopteil. 
As  aptly  said  on  this  subject  by  Mr.  Spald- 
ing, the  chairman  of  the  legislative  commit- 
tee, in  volume  3,  p.  3792.  of  the  Debates  of 
the  Constitutional  Convention:  "The  mem- 
bers of  the  General  Assembly  did  not  know 
what  they  were  voting  for  half  the  time, 
and  this  section  in  the  report  provides  when 
an  act  is  amended  It  shall  not  be  amended 
In  that  way,  but  that  the  act,  as  amended, 
shall  be  set  out  In  full,  so  every  man  will 
understand  what  It  Is  when  voting  on  it,  and 
the  people  will  know  what  diange  has  been, 
made  when  they  see  It." 

This  was  the  whole  purpose  of  this  provi- 
sion in  the  Constitution,  and  that  It  Is  a 
wise  iHt>vislon  Is  not  open  to  doubt  When 
any  person,  lawyer  or  laynuui»  takes  up  ait 
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act  of  the  Legislature,  to  read  and  ander- 
stand  what  changes  have  been  made  In  an 
old  law,  he  ought  to  have  before  him  In  the 
act  that  he  Is  reading  the  whole  of  the  law 
as  It  appears  when  amended  or  revised  by 
the  new  act,  and  so  the  convenient  and  the 
proper  way  to  revise  or  amend  an  old  law, 
by  either  adding  to  It  or  taking  from  It,  or 
extending  its  provisions,  is  to  set  forth  In  the 
new  act  the  law  as  it  will  read  when  revised, 
amended,  or  extended.  It  is  not,  however, 
Indispensable  that  the  old  law,  as  It  read  be- 
fore being  revised,  amended,  or  extended, 
should  be  also  set  forth,  although  It  woold 
manifestly  be  more  convenient  if  this  were 
done,  so  that  the  new  law  would  show  not 
'only  the  old  law,  but  the  changes  that  were 
made  in  it  by  the  new  one. 

With  these  expressions  of  onr  views,  It 
follows  that  the  judgment  of  the  lower  court 
must  be  reversed,  with  directions  to  dismiss 
the  petition,  and  it  Is  so  ordered. 


BANS  Off  TATLORSVUXB  et  tL  t.  VAN- 
DYKE et  al. 
(Court  of  Appeals  of  Kentucky.   May  26, 1814.) 

1.  TsubTs  ($  134*)— GoNarrBUcnoH— Ebtaov 
Or  Tbtjstie. 

Upon  B  devise  of  real  property  to  a  son, 
in  trust  for  the  support  and  malnCeaance,  dur- 
ing his  life,  of  his  wife  and  children,  the  son 
to  have  the  use,  occupation,  and  control  of  the 
property  daring  such  time,  a>d  to  apply  the 
profits  for  auch  purpose,  and  none  other,  at 
his  discretion,  without  bomf  of  any  kind,  the 
ti^nst  to  end  at  his  death,  and  the  property  to 
descend  to  bis  heirs  per  stirpes,  the  trustee, 
aside  from  liis  use  and  control  of  the  property, 
had  no  other  interest 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent 
Dig.  §  177;  Dec  Dig.  S  134.*] 

2.  Trusts  (§  151*)— Constbuction— Interest 
OF  Cestui  Que  Tbust— Ijabilitv  to  Debts. 

Iq  such  case  the  interest  of  a  beneficiary 
was  not  liable  to  the  claims  of  bia  creditors,  un- 
less such  interest  was  separable  from  the  in- 
terest of  other  beneficinries,  or  unless  the  cred- 
,  itor  could  show  that  the  amount  provided  was 
more  than  adequate  for  his  suitable  mainte- 
nance. 

[Ed.  Note^For  other  cases,  see  Tmsts, 
Cent.  Dig.  H  195,  185%,  197;  Dec  Dig.  { 
161.*] 

3.  TbUSTS  (5  147*)— CONSIBUCnON— INTEBSOT 

OP  Benrpioiaby. 

In  such  case,  where  a  beneficiary,  during 
the  Kfe  of  the  trusteej  assigned  all  bia  property 
for  the  benefit  of  creditors,  and  the  trustee  pur- 
chased at  the  assignee's  sale,  and  the  bene- 
ficiary and  his  wife,  who  liad  a  one-fourth  in- 
terest in  the  trust  property,  signed  a  deed  de- 
scribing his  interest  as  a  one-fifth  interest,  he 
retained  no  interest  that  Ms  creditors  might 
subject  to  their  claims;  since  the  transaction 
conveyed  his  entire  interest  to  the  purchaser, 
and  since,  if  it  did  not.  It  was  owned  by  Uie 
assignee. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Gent.  Dig.  f  1&2;  Dec  Dig.  {  147.*} 

4.  Wills  (J  634)— Conotbuction— Intebest  of 
Devisee— Contingent  Remaindeb.  , 

tinder  a  devise  of  real  property  to  a  son 
in  trust  for  the  support,  durmg  the  son's  life. 


of  bis  wife  and  ehUdren,  the  son  to  hare  the 
use  and  control  of  the  proper^  for  sach  pur- 
pose, and  none  other,  at  his  discretion,  without 
security  of  any  kind,  and  at  his  death  the  trust 
to  end;  and  the  property  to  descend  to  his  heira 
per  stirpes,  a  beneficiary  took  a  contingent  re- 
mainder, subject  t9  be  defeated  only  by  hit 
death  before  that  of  the  trustee,  and  which, 
on  his  survival  of  the  trustee,  was  converted 
into  a  fee. 

[Ed.  Note.— For  other  cases,  see  Wills.  Gent 
Dig.  SI  148S-1510;  Dec.  Dig.  |  634.*] 

&  RBMAinnERS  (8  14*)— Gohtikqekt  Bkicaih- 

nEB— OONVETANCE. 

A  contingent  remainderman  has  the  right 
to  convey  his  interesL 

[Ed.  Note.— For  other  cases,  see  Bemalnders, 
Cent  Dig.  |  10;  Dec  Dig.  |  14.*] 

Appeal  from  Circuit  Court,  Spencer  County. 

Suit  by  the  Bank  of  Taylorsvllle  and  oth- 
ers against  John  A.  Tandyke  and  otbera. 
Judgment  for  defendants,  and  plalntUb  ap- 
peaL  Affirmed. 

L.  W.  Boss,  of  Taylorsvllle,  for  appellant 
Bank  of  Taylorsvllle.  J.  M.  Grume,  of  Tay- 
lorsvllle, and  Benedict  Elder,  of  LonlsTille, 
for  appellant  Hardesty.  Edwards,  Ogdeu  & 
Peak,  of  Louisville,  for  appellee  Abe  Van- 
dyke. Willis.  Todd  it  Bond,  of  SbelbyrUle, 
for  appellee  Carpenter.  Samael  K.  Baird,  of 
Taylorsvllle,  for  appellees  Geo.  Vandyke's 
executor  and  Thomas  Vandyke. 

OABBOLIs  J..  This  case  involves  Oie  con- 
stmctlon  of  the  will  of  A.  Vandyke,  who  died 
testate  in  March,  1883,  and  especially  the 
second  item  thereof.  Tlie  testator  had  sev- 
eral children,  among  tbem  George  A.  Van- 
dyke, and  in  the  second  clause  of  his  will  he 
said :  "I  hereby  will  and  devise  to  my  son, 
George  A.  Vandyke,  in  trust  for  the  support 
and  proper  maintenance  during  his  life  of 
his  wife  aud  cMldreD,  my  home  farm  lying  in 
Spencer  county,  state  of  Kentucky,  on  the 
Taylorsvllle  &  Waterfi)rd  road  about  two 
miles  from  Taylorsvllle,  and  being  the  same 
farm  upon  which  said  George  now  resides  un- 
der a  lease  from  me,  and  containing  about 
430  acres,  more  or  less.  Said  George,  as 
trustee,  to  have  the  use,  occupation,  and  con- 
trol of  said  premises  during  said  time,  and 
the  profits  thereof  to  be  used  for  the  puipos- 
ea  aforesaid,  and  none  other,  at  bis  discre- 
tion. I  hereby  release  him  from  any  rents 
whidi  may  be  due  me  at  my  death  for  the 
rent  of  said  farm.  No  security  of  any  kind 
is  to  be  required  of  said  George  as  trustee  as 
aforesaid,  and  at  his  death  the  trusteesbip  is 
to  end,  and  said  land  I  direct  shall  then  de- 
scend to  his  heirs  per  stirpes." 

George  A.  Vandyke  had  four  sons  and  one 
daughter,  but  one  of  his  sons  died  Intestate 
and  without  issue  before  the  death  of  George, 
who  died  in  1912,  leaving  surviving  him  his 
daughter  and  three  sons,  one  of  whom  was 
John  A.  Vandyke.  During  the  life  of  his 
father,  John  A.  Vandyke  became  Involved 
financially,  and  made  an  assignment  of  ail 
at  his  property  for  the  benefit  of  Us  credl- 
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torm,  and  hli  aaslgnee,  before  tiie  death  of 
liifl  fAther,  sold  wliaterer  Interest  John  had 
tn  the  4fiO  actes  of  land  mentioned  in  the 
wUl  of  Us  gzandfather.  At  fhia  sale  by  the 
assignee,  George  A.  Vandyke,  the  father,  be- 
came the  porchaser  of  this  interest  and  John 
Ynndyte  and  his  wife  Joined  In  the  deed 
made  the  assignee  to  him.  George  Tan- 
ftyke  left  a  vUl  by  irtiich  be  gave  to  the 
cblldren  ot  John  A.  Vandyke  one-fonrth  of 
tal8  estate^  not  leaTlng  anyttilDg  to  their  fa- 
ther. 

After  the  death  of  George  Vandyke,  the 
Bank  of  Taylorsrllle  and  other  ereditors  of 
John  A.  VandslEB  bronght  this  solt,  in  which 
they  sought  to  subject  to  i3ie  payment  of 
their  debts  the  Interest  of  John  A.  Vandyke 
In  the  estate  of  his  grandfather,  proceeding 
upon  the  theory  that,  under  the  will  of 
George  A.  Vandyke,  John  A.  Vandyke  took 
no  estate  in  the  land  that  he  conld  dispose  of 
before  the  death  of  his  father,  and  therefore 
neither  the  deed  of  assignment  nor  the  deed 
snbeegnently  made  by  him  to  his  father  In 
connection  with  the  assignee,  oonTeyed  any 
interest  in  the  land,  and,  this  being  so,  J.  A. 
Vandyke,  upon  tbe  death  of  his  father,  came 
into  the  title  onder  the  will  of  A.  Vandyke 
of  an  interest  that  conld  be  subjected  by 
these  creditors. 

It  further  appears  that  although  John  A. 
Vandyke  conveyed  aU  the  estate  he  had.  In- 
cluding his  Interest  in  this  land,  to  the  as- 
signee that  when  the  assignee  and  John  con- 
veyed John's  interest  in  the  land  to  his  ftt- 
ther,  George,  that  the  deed  described  the  in- 
terest  of  John  as  a  one-flfth  interest  In  the 
land,  when,  in  fact,  at  that  thne  his  Interest 
was  one-fonrtii,  as  there  were  thai  only  four 
childrm  of  George  living,  and  so  it  Is  said 
that  in  any  event  George  owned,  at  the  death 
of  his  fiither,  flve-twentleUu  of  tiie  land,  and 
this  interest  the  oeditors  had  the  right  to 
subject 

It  is  further  set  m>  that  George  A.  Van- 
dyke had  never  r^dered  an  account  as  trus- 
tee, and  tb^  prayed  for  an  accounting  by 
him,  and  that  John's  share  In  the  proceeds 
of  the  farm,  if  any  remained,  be  adjudged  to 
them. 

On  hearing  the  case,  the  lower  court  ad- 
Judged  that:  "John  A.  Vandyke  took  a  con- 
tingent remainder  under  the  will  of  A.  Van- 
dyke tn  the  tract  of  land  described  In  the 
petition;  that  he  thoeafter  conveyed  his 
Interest  therein  to  W.  P.  Beard,  assignee,  for 
benefit  of  the  creditors;  that  the  said  W.  P. 
Beard,  assignee,  conveyed  said  Interest  to 
George  A.  Vandyke;  and  that  said  George  A. 
Vandyke  died  seised  of  said  interest,  to  wit, 
an  mudivided  one-fonrth  interest  in  said  laud. 
The  court  further  adjudges  that  Wade  Van- 
dyke, he  having  died  before  his  father,  George 
A.  Vandyke,  took  nothing  onder  the  will  of 
A.  Vandyke.  It  la  therefore  adjudged  that 
the  defendant  John  A.  Vandyke  has  no  in- 
terest in  the  land  described  In  the  petition, 
and  that  the  petitloD  be  dismissed.'* 
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From  this  Judgment,  the  creditors  appeal. ' 

[1,2]  We  think  the  testator  intended  to, 
and  did,  by  the  second  clause  of  his  wlU  give 
to  Geoi^  A.  Vandyke  daring  his  life,  tor  the 
support  and  malntenuioe  c£  not  only  himself^ 
but  his  wife  and  Children,  the  land  therein 
described.  At  the  death  of  George  A.  Van- 
dyke the  troBteeship  was  to  end,  and  the 
land  to  descend  to  bis  helxs  per  sUrpes,  bnt 
during  his  life  George,  as  trustee,  had  full 
discretion  to  use  and  control  the  estate  In  ex- 
ecution tjt  the  trust,  but  he  had  no  other  or 
larger  estate  in  the  land.  It  is  v«iy  evident 
that  the  testator  Intended  by  this  <3aQse  to 
make  provision  for  his  son  George  and  his 
wife  and  chlldrai  during  tbe  life  of  George^ 
and  whatever  Income  was  derived  from  the  - 
estate  the  trustee  had  the  unquatlfled  right 
to  devote  to  tiie  purposes  of  the  trust,  which 
was  ttie  Buroort  and  maintenance  (tf  lilm- 
self  and  his  wife  and  children. 

This  provision  of  the  will  la  very  similar 
to  a  provlidon  in  the  will  of  B.  0,  Hackett 
construed  by  this  court  Sn  Hackett  v.  Hack- 
ett, 146  Ky.  408,  142  8.  W.  673.  In  that 
case,  as  appears  from  the  opinion,  the  cred- , 
iters  of  the  beneficiaries  of  the  trust  soiMEbt 
to  subject  their  Interest,  but  it  was  said:  "A 
number  of  cases  may  be  found  in  which  it 
has  bem  held  that,  where  the  interest  of  one 
of  several  beneficiaries  of  a  trust  la  separa- 
ble  from  the  interest  df  other  beneficiaries,  it 
may  be  taken  for  his  debts.  Such  was  the 
doctrine  announced  in  Stevens  v.  Bakrow, 
104  Ky.  181  [46  S.  W.  686,  20  Ey.  Law  Bep. 
466],  and  White  v.  Thomas,  Trustee^  8  Bush, 
661.  There  are  yet  other  cases  which  hold 
that  an  income  given  in  trust  fbr  the  ces- 
tni's  support  cannot  be  reached  by  creditors, 
and  thus  diverted  from  the  purpose  for 
which  it  has  been  set  apart,  unless  the  cred- 
itor Who  seeks  to  subject  it  to  his  claim  can 
show  that  the  amount  provided  is  more  than 
adequate  for  tbe  suitable  maintenance  of  the 
bmeflelary.  But  this  case  does  not  fsU  with- 
in ^ther  of  these  rulesi  for  the  interests  of 
Jacob  and  T.  B.  Hackett  are  not  separable 
from  those  of  the  other  cestnis  que  trust,  nor 
does  it  ivpear  that  the  income  or  profits  de- 
rivable from  the  land  devised  either  of  them 
is  more  than  sufficient  tat  the  support  of  his 
wife  snd  children.  Indeed,  it  Is  allied  in 
their  answers  and  In  that  of  tbe  guardian  of 
tbe  children  Uiat  there  are  no  profits  arising 
from  the  lands  over  and  above  what  Is  neces- 
sary for  the  support  of  the  wives  and  chil- 
dren, and  these  averments  of  the  answera 
are  not  denied." 

Adopting  the  views  of  this  opinion,  it  dis- 
poses of  the  claim  of  tbe  creditors  that  they 
had  the  right  to  reanlre  George  Vandyke,  as 
tmstee,  to  settle  his  accounts  and  to  sub- 
ject to  their  debts  any  surplus  in  his  hands 
that  might  be  due  to  John  A.  Vandyke,  as  it 
does  not  appear  from  the  record  that  the 
trustee  bad  any  surplus  or  indeed  any  estate 
in  his  possession  to  which  John  A.  Vandyki* 
was  entitled.  As  said  in  the  Hackett  o** 
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Ion,  tbere  are  cases  In  which  an  Income  given 
In  timst  for  the  support  of  the  ceatni  qne 
trust  could  be  reached  by  his  creditors,  bnt 
the  record  does  not  bring  the  case  we  have 
within  the  exceptions  to  the  general  mle. 
The  Income  of  the  estate  placed  In  the  hands 
of  George,  as  trastee,  was  set  apart  to  be  ap- 
plied for  the  Qse  of  all  of  the  beneficiaries, 
or  such  of  them  as  George,  In  the  exercise  of 
a  reasonable  discretion,  might  see  proper  to 
derote  it,  and  it  does  not  aK>ear  that  the 
Income  was  larger  than  was  needfnl  for  the 
purpose  Intended.  He  was  not  obliged  to 
distribute  the  income  equally  between  them 
or  to  save  any  part  of  the  Income,  bnt  had 
the  right  to  use  all  of  it  for  all  of  them  or 
■  I>art  of  them.  In  his  sound  discretion.  None 
of  the  beneficiaries  had  a  distinct  or  sever- 
able interest  that  could  be  subjected  to  the 
payment  of  his  debts,  and  there  was  no  sor-. 
plus.  This  disposes  of  so  much  of  the  claim 
of  the  creditors  aa  asked  an  accounting. 

[3]  Mor  do  we  think  the  error  in  the  deed 
made  by  the  assignee  and  John  Vandyke  to 
George  Vandyke,  conveying  to  him  the  inter- 
est of  tlie  asalgDee  and  John,  left  John  the 
owner  of  any  interest  In  this  estate  that  the 
creditors  might  Bubject  John  Vandyke  con- 
veyed all  his  right,  title,  and  interest  In  this 
land  to  his  assignee,  and  it  was  plainly  the 
purpose  of  the  assignee  and  John  to  convey 
all  of  it  to  George  Vandyke  as  purchaser 
from  the  assignee.  It  Is  true  that,  at  the 
time  Uie  deed  was  made  by  the  assignee  to 
George  Vandyke,  John  bad  a  one-fourth,  not 
a  one-fifth,  Interest  In  the  land,  while  their 
deed  only  conveyell  to  George  a  <nie-flfth  in- 
tCffesL  Bnt  this  error,  which  was  merely  in 
a  description  of  the  estate,  dKmld  not,  under 
any  rule  of  construction  that  we  are  ae- 
Qtwlnted  with,  be  held  to  deprive  George  of 
the  Interest  that  it  was  Intended  to  convey 
to  him  by  the  assignee  of  John  A.  Vandyke. 
Possibly  the  error  in  the  deed  to  George  Tan- 
dyke  should  have  been  corrected  in  a  pn^per 
proceeding,  bnt  it  would  be  mere  trifling 
with  the  substance  of  the  transaction  to  say 
that,  under  the  circumstances  of  this  esse, 
John  A.  Vdndyke  had  some  Interest  In  this 
land  that  the  exact  words  of  the  deed  made 
by  himself  and  the  assignee  did  not  embrace: 

But,  if  the  view  of  counsel  for  the  credi- 
tors should  obtain,  this  unconveyed  inter^t 
Is  not  owned  by  John,  but  by  hla  assignee, 
because  'unquestionably  be  conveyed  to  his 
assignee  all  of  his  interest  in  the  estate,  and, 
if  the  assignee  by  Inadvertence  tailed  to  con- 
vey to  the  purchaser  all  the  interest  that 
George  had  in  the  estate,  or  the  whole  of 
the  intercKt  pondiBsed,  the  title  of  what  was 
not  conv^ed  would  remain,  of  cour^,  in  the 
hands  of  the  assignee  for  the  satlsfhetlon 
of  the  trust  So  that,  looking  at  the  matter 
from  any  standpoint,  John  has  no  Interest 
growing  out  of  this  mistake  Hiat  the  credi- 
tors can  subject 

(4, 1]  The  remaining  qnestton,  and  the  prln- 
tipal  one  argued  by  counsel  for  the  creditors. 


relates  to  what  estate  John  A.  Vandyke  took 
under  the  will  of  A.  Vandyke,  and  whether 
It  was  a  vendible  estate  or  not  Tikis  ques- 
tion has  been  settled  in  more  than  one  case, 
and  is  therefore  free  from  difficulty,  la 
White's  Trustee  v.  Whit^  86  Ky.  602,  7  S.  W. 
26,  9  Ky.  Law  Rep.  757,  the  deed  under  which 
the  controversy  arose  read:  '*To  the  grantee 
Elizabeth  Taylor  for  and  during  her  nataral 
life,  with  all  the  rents  and  profits  thereof, 
to  be  held  and  enjoyed  her,  and  at  her 
death  to  the  grantee  Lucy  Ann  White  (should 
she  survive  Elizabeth)  for  and  during  her 
life,  free  from  all  control  or  liability  of  eveiy 
kind  of  her  husband,  except  the  right  to  i 
house  with  the  family  daring  his  life,  which 
is  secured  to  said  B.  J.  White,  Sr.,  and  at 
the  death  of  both  of  said  grantees,  Elizabeth 
Taylor  and  Lucy  Ann  White,  to  vest  in  fee 
simple  In  the  chlldrtti  of  Lucy  Ann  White 
then  living,  and  the  represmtatlves  of  such 
as  may  be  dead.  In  equal  parts."  R.  J.  White. 
Jr.,  was  one  of  the  five  living  children  of 
Lucy  Ann  White.  He  made  a  deed  of  assign- 
ment for  the  benefit  of  his  creditors,  and  the 
assignee  sought  to  sell,  for  the  benefit  of  the 
trust  the  one-fifth  Interest  that  R.  J.  White. 
Jr.,  owned  in  the  land  described  in  the  deed. 
The  lower  court  held  that  the  Interest  of  R. 
J.  White  was  that  of  a  contingent  remalndn*, 
and  therefore,  as  the  life  tenant  was  alive, 
could  not  be  sold ;  but  this  court  In  holding 
that  J.  White  took  a  contingent  ronainder 
In  the  land,  and  as  he  conveyed  all  of  his 
estate  to  hU  assignee,  held  that  the  lower 
court  should  have  ordered  tlie  sale  of  his 
undivided  one-tif  th  interest  In  the  land,  say- 
ing: "The  distinction  between  a  vested  and 
contingent  remainder  Is  that  In  the  former 
the  interest  most  vest  inunediahdy,  but  the 
right  to  the  enjc^moit  of  the  proper^  is 
made  to  depend  on  aome  fntore  evoit;  in 
the  latter,  the  interest  does  not  vest  immedi- 
ately, bnt  is  made  to  depend  upon  some  un- 
certain future  event  Hue  no  interest  in  the 
land  vests  in  the  cAiUdm  of  Xuey  Ann  White, 
except  such  as  may  be  living  at  the  time  of 
her  death.  It  Is  clear,  therefore,  that  R.  J. 
White's  Intnest  in  sidd  land  Is  that  of  a  con- 
tingent remainder."  To  the  same  ettect  Is 
mUlamson  v.  Williamson,  18  B.  Mon.  329. 

In  Leppes  v.  Lee,  92  Ky.  16,  IT  &  W.  141!^ 
18  Ky.  Lav  Bep.  817,  the  court  qnoUng  with 
approval  the  White  Case,  said:  "But,  whiles 
contingent  bitaest  may  be  conveyed  or  de- 
vised, •  •  •  yet  if  the  grantor  or  devi- 
sor dies  before  tt  becomes  eflecttve^  and  no 
estate  has  ever  vested  in  him,  the  grantee  or 
devisee  takes  nothing  No  ri^t  having  eret 
vested  in  the  devisor  or  giantra,  nothing  pass- 
es. It  is  mer^  a  devise  or  grant  that  may 
become  elTectlve  if  the  devise  to  him  be- 
comes so ;  and,  tliis  nevw  having  taken  place 
in  this  case,  it  results  tbMt  the  i^velbuit  has 
no  rl^t  to  any  part  of  the  estate  in  contest" 
To  the  same  ^Eect  is  Mercantile  Bank  of  New 
York  V.  BalUud's  Assignee^  83  Ky.  481,  4  Am. 
St  Bep.  160. 
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In  OraTBon  ▼.  Tfler,  80  Ky.  868,  It  appears 
from  dke  oidnl<m  ttut  Fiedeiic^  OrayscOi  died 
learing  a  will  1^  whldi  be  made  a  devlae  to 
his  wife  and  mother  of  portions  of  bis  estate 
daring  thdr  respective  Utob,  and  upon  their 
death  ttie  residue  was  to  be  divided  among 
bis  nieces  and  nephews  "then  llvlnK  that 
are  now,  or  may  before  that  time  be  bom." 
One  o£  the  n^hem,  John  G.  GraTson,  dur- 
ing tile  life  of  the  wife  and  mother,  sold  to 
John  W.  Tyler  aU  bis  Interest  In  the  estate. 
After  tiilK  John  W.  Tyler  and  the  wife  and 
mother  died,  and  John  G.  Grayson  sought  to 
recoTer  the  interest  that  he  had  sold  to  John 
W.  Tyler  during  the  life  of  the  wife  and 
mother,  upon  the  ground  that  at  the  time 
of  ttie  sale  to  John  W.  ^ler  he  had  no  In- 
terest that  could  be  the  subject  of  a  sale, 
as  his  right  to  an  interest  depended  upon  his 
surriTlng  the  life  teoant  It  was  further  in- 
sisted that  a  contingent  remainder  was  not 
capable  of  alienation,  where  the  person  who 
Is  to  take  It  Is  not  ascertained,  or  because 
the  remainder  may  be  defeated  before  It  be- 
comes vested.  The  court,  in  rejecting  the 
claim  of  Grayson,  ^d  that  the  only  con- 
tingency upon  which  his  right  to  the  Interest 
In  the  land  could  be  defeated  was  by  dying 
before  the  life  tenant  That  be  bad  an  In- 
terest In  the  estate  under  the  will  that  noth- 
ing could  defeat,  so  far  as  he  waB  concerned, 
but  the  happening  of  the  contingency  of  his 
death  before  that  of  bis  mother. 

In  McAlllBter  v.  Ohio  Valley  Banking  & 
Trust  C!o.,  114  Ky.  640,  71  8.  W.  509,  24  Ky. 
Law  Rep.  1307,  McAllister  made  a  general 
deed  of  assignment  for  the  beneflt  of  credi- 
tors, and,  at  the  time  the  deed  was  made^ 
owned  an  Interest  In  a  tract  of  land  depend- 
ing upon  the  contingency  of  the  life  tenant 
dying  without  heirs  of  bis  body.  When  this 


happened,  Qie  assignee  son^t  to  anblect  this 
Int^est,  upon  the  ground  that  it  had  passed 
to  Urn  under  the  deed  of  assignment  The 
court  held  that  UcAlliater  took  a  contingent 
remainder  in  the  land  that  was  the  subject 
of  sale,  and  that,  aUhou^  the  deed  of  as- 
signment did  not  specifically  mention  this 
contingent  remaindrar,  It  passed  under  the 
deed  to  the  assignee.  To  the  same  effect  are 
Davis  V.  Wlllaon,  m  Ey.  689,  74  S.  W.  606^ 
26  Ky.  Law-Bep.  21;  GampbeU  r.  Hlnton, 
160  Ey.  648, 160  8.  W.  076. 

Under  the  authority  of  these  cases,  John  A. 
Vandyke  took  a  contingent  remainder,  sub- 
ject to  be  defeated  only  by  his  death  be^re 
that  of  George  A.  Vandyka  And  tUs  cos- 
Ungent  remaindo:  John -A.  Vandyke  had  the 
tight  to,  and  did,  convey  to  bis  assignee.  As 
John  A.  Vandyke  survived  George,  upon  the 
death  of  George  this  contingent  remainder 
was  converted  into  a  fee,  and  this  fee,  being 
owned  by  George  at  his  death,  passed  under 
bis  will,  whldk  excluded  John  A.  Vandyke 
from  participation  in  bis  estata 

The  Judgment  la  affirmed. 


TCHNBB  V.  JOHNSON'S  flOCBS. 

(Court  of  Appeals  of  Kentucky.   May  16, 
ldl4.) 

Appeal  from  Circuit  Coart  Montgomery 
County. 

Action  between  Amia  May  Turner  and  Thom- 
as Johason's  Bxecutors.  From  a  jadgment  for 
the  latter,  the  former  appeals.  Affirmed. 

John  A,  Jady,  of  Mt  Sterling,  for  appellant 
'W.  B.  White,  of  Mt  Sterling,  for  appellees. 

MILIjER,  J.   Tbe  jadgment  In  this  case  Is 

aOirmed  by  an  equally  divided  court 

TUKNBR,  J.,  not  mtting. 
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STATE  ex  »1.  GATIQ,  Proi.  Atty.,  v.  TINOH- 
BB»  Probate  Judge.   (No.  18005.) 

(Supreme  Coort  of  MiBsouii    May  4,  1914.) 

1.  IlfFABTS  (J  66*)— Ca_'ACITT— CBIMB. 

A  child  over  7  and  under  14  yean  of  age 
ia  prima  fade  incapable  of  crime. 

[Bd.  Note.— For  other  eases,  aee  Infante, 
Gent  Dig.  {  172;  Dec.  Dig.  {  66.*] 

2.  Statutes  (*  93*)— Special  Laws. 

Lawa  1813,  pp.  14&-154,  ^ving  the  pro- 
bate court  in  counties  of  lees  than  50,000  in- 
habitants Jurisdiction  to  provide  for  the  care 
and  control  of  delinquent  children  under  17 
years  of  age,  is  not  special  legislation. 

LEd.  Note. — For  other  caees,  see  Statutes, 
Cent  Dig.  1 102;  Dec.  Dig.  {  93.*] 

8.  Fabbnt  aitd  Caxxj>  (i  2*)— Pabkktal  Ooh- 

TBOL— RlOHT. 

While  the  parent  has  a  natural  ri^ht  of 
ccmtrol,  it  is  not  inalienable,  and,  even  in  ab- 
sence of  statute,  courts  of  e<iuiir  may  place 
children  under  guardianships 

Sd.  Note.— For  other  oases,  see  Paroit  and 
d.  Gent  Dig.  H  4-82;  De&  Dig.  1  2.*] 

4.  Infants  (S  12*)— Dsuznqubht  Ghildbsn- 
oontbol  bt  sxatdte. 

The  state  as  parens  patrin  may  promote 
the  well-being  of  persons  of  defective  under- 
standing or  delinquents,  or  those  who  are  bur- 
dened viith  other  misfortunes  or  infirmities  bo 
as  to  be  unable  to  care  for  themselves,  and 
the  constitutional  limitations  will  be  so  con- 
strued, if  posaibla,  to  permit  such  ropervidon 
by  the  state. 

[Bd.  Note.— For  other  cases,  see  Infimts, 
Cent  Dig.  1 18 ;  Dec.  Dig.  1 12>] 

5.  CoNSTiTunoNAj.  Law  (1  274*)— Ihfantb  (| 
12*)  — Dub  Pbooess  or  jLaw— Oontbol  ow 

Delxnqitent  Children. 

Lews  1913,  pp.  148-104,  giving  the  probate 
court  in  counties  of  less  than  50,000  popula- 
tion jurisdiction  to  provide  for  the  care  and 
control  of  delinquent  children  nnder  l7  years 
of  age,  is  not  an  invasios  of  personal  right  or 
a  denial  of  due  process  of  law  in  that  it  inter- 
feres with  the  parental  right  of  control  of  chil- 
dren. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Die.  I  726;  Dec  IMg.  1  274;* 
InfanU,  Gent  Dig.  flS;  De&  mg.  %  12.*] 

6.  COUBIB    (I  1*)— JUBISDIcmON—ENLABOB- 
HENT. 

Where  the  jurisdiction  of  the  court  is  de- 
fined by  the  Constitution,  the  Legislature  can- 
not or^arily  diminish,  enlarge,  or  Interfere 
with  such  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Conrts, 
Cent  Dig.  |S  1-4,  6-9,  91-106:  Dec  Dig.  1 1.*] 

7.  Courts  (|  199*)-^uitiSDionoN— Pbobais 

Courts— Enlargement. 

Notwithstanding  that  the  powers  of  the 
probate  courts  are  defined  by  the  Constitu- 
tion, the  Legislature  may  add  to  snch  powers, 
provided  the  additional  powers  conferred  apply 
alike  to  all  probate  courts  in  the  state. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent.  Dig.  §  470;  Dec  Dig.  |  199.*] 

8.  Statutes  Q  98*)— JUBiBDSonon— Probate 

Courts. 

Laws  1918,  pp.  14&-154,  conferring  on 
probate  courts  in  counties  of  less  than  50,000 
inhabitants  jarisdiction  to  'provide  for  the  con- 
trol of  deliQ^uent  children  under  17  years  of 
a^e,  is  objectionable  as  conferring  upon  probate 
courts  in  such  counties  powers  not  ^ven  aJike 
to  all  probate  courts  hy  the  constitutional  pro- 


visions defining  the  Jarisdictloi&  of  probate 

courts. 

[Ed.  Note.— For  other  cases,  see  Statatei, 
Cent  Dig.  |  102;  Dec  Dig.  {  ^.«] 

9.  Infants  ((  12*)— Control  of  I^uicqux-'st 
Children  —  Validitt  of  Statuteb — "De- 
linquent Child." 

Laws  1918,  pp.  148-154,  confers  on  pro- 
bate courts  in  counties  of  less  than  5O.000  is- 
habitants  jurisdiction  to  provide  for  the  coc- 
trol  of  delinquent  children  under  17  years  of 
age.  Section  2  defines  a  "detingaent  child"  3s 
one  which  "violates  any  laif  of  this  state"  ex- 
cept those  punishable  by  death  or  imprisonmra.! 
in  the  penitentiary.  Section  8  pennita  ao.T 
reputable  person  residing  in  the  county  and 
having  information  of  a  child  who  appears  i-j 
be  neglected  or  delinquent  to  file  with  the  derk 
of  the  probate  court  a  verified  petition  statiDt 
the  facts,  which  may  be  on  information  and  ^'>- 
lief.  Under  sections  4,  6,  and  6,  upon  the  fihni; 
of  such  petition  a  summons  Is  issued,  and  tb^ 
subsegnent  proceedings  are  similar  to  those  au- 
thorizing the  app<^tment  of  guardians  for  mi- 
nors; and  there  is  no  providon  for  the  filing  of 
an  information  or  the  findbg  of  an  indictment 
against  the  delinquent  accormnr  to  the  proce»i 
of  criminal  law.  Held,  that  that  statnte  wai 
invalid  as  attempting  to  include  within  its  acope 
strictly  criminal  offenses  without  requiring  the 
constitutional  procedure  in  prosecutions  for 
public  offenses,  such  as  the  filing  of  an  Infor- 
mation or  tnmefament  o  teqidred  hy  Const 
art.  2,  I  12. 

[Ed.  Note.— For  other  cases,  see  Infanti, 
Cent  Dig.  i  13;  Dec  Dig.  S  12.* 

For^other  deflidtiona,  see  Worda  and  Fhraa- 
ea,  vvL  2,  p.  19561] 

10.  Infants  (}  16*)— Dminqubris— Ikdict- 
uxnt. 

The  indictment  or  information  required  by 
Const  art  2,  f  12,  must  he  auch  a  one  aa  is 
contemplated  by  the  common  law,  viz.,  an  in- 
dictment found  and  presented  by  a  grand  jniy 
or  an  information  filed  b^  a  publie  oflicer  au- 
thorized to  prosecute  criminals. 

[Ed.  Note.— For  other  cases,  ae«  bifsnts. 
Cent  Dig.  1 16;  Dec  Dig.  f  1&*] 

11.  Infants  12*)— Dbunqubntb— CoNffn- 

TUnoNALITT  OF  8TATUTB-/i?BUX^DEFBN» 

BT  Counsel. 

Laws  1913,  pp.  14&-1S4,  defining  a  delin- 
quent child  aa  one  "who  violates  any  law  of 
this  state"  except  those  punishable  bar  death  or 
Imprisonment  in  the  penitentiary,  and  antfaoriX' 
ing  the  probate  court  in  proceedings  to  commit 
a  delinquent  child  to  hear  tiie  case  in  a  sum- 
mary manner  and  examine  witnesses  without 
the  assistance  of  counsel,  violates  Const  art 
2,  {  22^  entitHng  an  accused  to  appear  and  de- 
fend in  person  and  by  counsel  and  to  meet  the 
witnesses  face  to  face,  etc 

[Ed.  Note. — For  other  cases,  see  Infanta, 
Cent  Dig.  I  18;  Dec  Dig.  f  12.*] 

In  Banc.  Appeal  -from  Circuit  Court,  Calla- 
way County;  David  H.  Harris,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
Cave, ,  Prosecuting  Attorney,  against  J.  W. 
Tincber,  Probate  Judge.  From  a  judgmeut 
denying  the  writ,  relator  ai^ieala.  Affirmed. 

J<An  T.  Barker,  Atty.  Gen.,  and  Tliomas 
J.  Hlggs,  AsBt  Atty.  Gen.  (S.  P.  How^  ot 
Jefferson  City,  of  oonnsel),  for  appellant  J. 
B.  Bakw,  of  Folton,  tor  respondent 

WALKER,  J.  Mandamus  to  compel  the 
probate  court  of  (Sallamy  county  to  aaauma 
jurisdiction  and  hear  and  determine  a  charge 


•Far  other  cssss  sse  earns  topla  sad  seouoa  NUMBER  la  Doc.  Dig.  A  Am.  Dig.  Kay-No.  SerlM  *  Bey'r  Xndexss 

Digitized  by  Google 


Mo.) 


STATE  T. 


TINOHXB 


1029 


of  petit  laicw  gainst  a  bcv  of  the  age  ot  12 

years. 

The  prosecuting  attorney  of  Callaway 
coanty  filed  In  the  drcnit  court  an  Informa- 
tion chargiiig  a  boy  of  the  age  of  12  years 
with  the  crime  of  petit  larceny.  Upon  the 
case  being  called  In  the  circuit  court  for 
trial,  the  Judge  of  said  canrt,  in  accordance 
with  the  prorlalons  of  section  7,  p.  152,  Laws 
of  MiSBOnrl  191S,  ordered  the  same  trans- 
ferred to  the  probate  court  for  hearing  and 
determination.  The  judge  of  said  court  re* 
fused  to  docket  the  case  or  make  any  dis- 
position of  same.  By  petition  the  prosecut- 
ing attorney  submitted  these.facts  to  the  cir- 
cuit court,  which  Issued  an  altematlre  writ 
of  mandamus  directing  the  probate  Judge  to 
assume  Jurisdiction  and  docket,  hear,  and 
dispose  of  the  charge  against  said  minor,  or 
show  cause  why  he  should  not  comply  with 
such  order.  The  probate  Judge  in  his  return 
admitted  that  he  bad  refused  to  obey  the 
order  of  the  court,  and  alleged  as  a  reason 
therefor  that  the  act  in  which  said  section 
7  appears,  entitled  "An  act  conferring  Jurisdic- 
tion on  probate  courts  in  counties  of  less  than 
50,000  inhabitants  and  providing  for  the  care 
and  control  of  children  under  seventeen 
years  of  age,  who  are  dellniiuent,"  etc. 
(I4iws  Mo.  1913,  pp.  14&-1M),  was  violative 
of  certain  sections  of  the  Constitution  set  out 
in  the  return,  and  therefore  void.  The  cir- 
cuit court  sustained  the  contentions  of  the 
probate  Judge,  and  refused  to  grant  a  per- 
emptory writ,  from  which  ruling  the  prose- 
cuting attorney,  complying  with  the  formal 
procedure  In  i^ard  thereto,  api>ealed  to  this 
court 

The  act  in  question  la  declaratory  of  the 
original  and  exclusive  Jurisdiction  of  probate 
courts.  In  counties  of  less  than  S0,000  popula- 
tion, over  neglected  and  delinquent  children. 
Jurisdiction  once  acquired  Is  to  continue  dh- 
tli  the  child  attains  its  majority.  Within  the 
designated  Classes  are  included  every  offend- 
er under  17  years  of  age,  from  the  actual 
criminal  to  those  guilty  of  evil  associations, 
or  improper  conduct  or  conversation.  Those 
excepted  from  the  provisions  of  the  act  are 
children  who  are  Inmates  of  state  instltu- 
tlons,  or  those  now  in  Institutions  Incorporat- 
ed under  the  laws  of  the  state,  and  children 
charged  with  ofTenses  punishable  by  death  or 
Imprisonment  In  the  penitentiary. 

Regardless  of  the  nature  of  the  offense 
with  which  the  child  may  be  charged,  within 
the  limitations  above  stated,  any  reputable 
person  who  has  knowledge  of  same,  and  who 
is  a  resident  of  the  county,  may  file  -a  peti- 
tion verified  by  affidavit,  with  the  clerk  of 
the  probate  court,  setting  forth  the  facta  in 
regard  to  such  child,  which  affidavit  may  be 
on  infCHmatlon  and  belief.  A  summons  shall 
thereupon  Issue,  requiring  the  child  or  the 
person  having  It  in  custody  to  appear  within 
the  next  24  hours  after  service  or  as  d^ect- 
ed  by  the  court.  The  parent  or  guardian  is 
also  to  be  notified  to  attend,  and  upon  fail- 


ure to  do  so  he  may  be  proceeded  against  as 
for  contempt  A  summary  hearing  la  there- 
upon had  by  the  court  In  the  absence  <^ 
counsel,  and  provision  is  made  in  regard  to 
costs.  If  the  child  be  adjudged  neglected 
or  delinquent,  the  court  proceeds  to  provide 
for  its  future  care  and  custody.  When  a 
child  is  arrested  with  or  without  a  warrant. 
It  is  to  be  taken  before  the  Judge  of  the  pro- 
bate court,  and,  while  courts  and  magistrates 
may  issue  warrants  for  children,  the  subse- 
quent proceedings  must  be  before  the  probate 
court  Appeals  are  authorized  to  be  taken, 
presumably  to  the  circuit  courts,  but  the 
act  Is  siloit  in  tills  regard.  County  courts 
are  required  to  provide  places  of  detention 
for  children  within  the  provisions  of  the  act. 
The  probate  court  is  authorized  to  appoint 
a  probation  officer  to  serve  under  the  direc- 
tion of  the  court,  and  the  board  of  charities 
aod  corrections  Is  required  to  approve  of  the 
appointment  of  probation  officers.  The  pow- 
ers, duties,  etc.,  of  probation  officers  are  de- 
fined, and  county  and  municipal  officers  are 
required  to  lend  their  assistance  to  further 
the  objects  of  the  act  When  a  probate  court 
takes  a  child  from  Its  parents,  the  ability  of 
the  latter  to  support  the  child  may  be  in- 
quired into,  and.  If  found  able,  the  court 
may  order  the  parrats  to  support  the  child 
or  contribute  thereto.  Laws  In  regard  to  the 
Girls*  Industrial  Home  and  the  Boys'  Train- 
ing School  are  declared  not  repealed  by  this 
act  The  court  is  empowered  to  formulate 
and  publish  rules  and  regulate  the  pro- 
ceedings necessary  to  the  enforcement  of  the 
act,  and  the  county  is  to  pay  the  expenses  of 
same.  Lastly,  It  Is  provided  that  the  act  Is 
to  be  liberally  construed. 

The  foregoing  presents  the  principal  pro- 
visions of  the  act  by  the  terms  of  vrbldi  Ju- 
risdiction la  conferred  on  probate  courts  over 
neglected  and  delinquent  children  in  the  coun- 
ties designated;  such  sections  as  are  neces- 
sary to  be  considered  In  discussing  the  valid* 
ity  of  the  act  will  be  particularly  referred  to 
in  the  opinion. 

[1]  I.  The  legislation  exemplified  by  the 
act  in  question  may  not  only  be  characterized 
as  progressive,  but  humanitarian  as  welL  In 
effect,  it  extends  the  rule  as  to  an  inftm^a 
irresponsibility  for  crime  from  14  to  17  years 
of  age,  except  as  to  offenses  punishable  by 
death  or  impriwmmoit  in  the  penitentiary. 
While  the  rule  has  long  prevailed  that  a 
child  over  the  age  ttf  7  and  under  14  years 
is  prima  fade  presumed  incapable  of  com- 
mitting crime  (State  v.  Adams,  76  Mo.  36S; 
Martin  v.  State,  90  Ala.  602,  8  South.  868, 
24  Am.  St  Rep.  844 ;  Hdlman  v.  Comm.,  84 
Ky.  457,  1  8.  W.  731,  4  Am.  St  Rep.  207; 
Carr  v.  State,  24  Tex.  App.  562,  7  S.  W.  328, 
5  Am.  St  Bep.  905;  State  v.  Yeargan,  117 
N.  C  706,  23  8.  E.  163,  36  L.  B.  A.  196),  un- 
der the  administration  of  the  criminal  lawa 
of  England,  within  the  last  century,  childroi 
have  been  hanged  for  what  we  now  regard 
as  trivial  offenses.  Earlier,  under  the  rigor- 
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ooa  enforcament  of  tbe  law  by  Coke,  Scroggs, 
Sawyer,  Jeffries,  Baondera,  et  id  onme,  aa 
evidenced  by  those  chronicles  ot  cmdty,  the 
reports  ot  the  Court  of  King's  Beach  and 
others  having  Jnrisdictlon  In  criminal  cases, 
there  were  more  than  200  offenses  punished 
capitally,  and  the  law  made  no  distinction 
between  offenders  of  tender  years  and  the 
moat  hardened  criminals.  The  far  cry,  there- 
fore, between  the  present  statutes  in  regard 
to  Juvenile  offenders  and  those  records  of 
barbarism  affords  ample  reason  and  excuse 
for  contrast  and  OHument  tqr  tbe  student  of 
Jurisprudence. 

In  accord  with  the  general  forward  move- 
ment towards  a  better  cltlzenahlp,  especially 
evident  during  the  paat  decade,  legislation, 
usaally  last  to  respond  to  the  spirit  of  prog- 
ress, manifests  a  marked  change  in  its  at- 
titude towards  children;  they  are  no  longer 
regarded  as  criminals  to  be  punished  with- 
out effort  at  reformation  and  after  tiieir 
detention  to  continue  as  menaces  to  society, 
but  as  wards  to  be  aided,  encouraged,  and 
educated,  that  they  may.  In  the  language  of 
the  ledger,  become  assets  Instead  of  liabili- 
ties. 

[2,  S]  Courts,  not  unmindful  of  the  underly- 
ing spirit  prompting  modern  legislation  in 
regard  to  Juvenile  offenders,  have,  wherever 
It  has  been  possible  to  do  so  without  violat- 
ing the  cardinal  canons  of  construction,  up- 
held laws  of  this  character.  An  apt  illustra- 
tion in  this  regard  Is  to  be  found  in  our  own 
reports.  In  Ex  parte  Loving,  178  Mo.  194, 
77  8.  W.  608,  this  court  sustained  a  statute 
in  regard  to  n^lected  and  delinquent  chil- 
dren in  counties  of  160,000  inhabitants  and 
over;  the  ruling  being  confined,  however, 
to  the  title  of  the  act  and  that  same  was 
not  a  special  or  local  law.  This  case  may 
properly  be  r^arded  as  an  authority  in 
support  of  the  concluidou  that  the  act  In 
question  is  not  special  legislation.  Further, 
It  may  be  contended  that  the  natural  rights 
of  parents  In  the  care,  control,  and  educa- 
tion of  their  children  cannot  be  interfered 
with  by  the  state;  but  if  it  be  shown,  as 
it  is  required  to  be  in  the  act  under  consid- 
eratiou,  that  parents  are  corrupt,  immoral, 
or  otherwise  incompetent,  the  state,  which 
has  a  paramount  interest  In  the  proper  per- 
sonnel of  its  members  as  citizens,  may,  where 
it  is  found  necessary,  regulate  their  con- 
duct In  thlB  regard.  Comm.  v.  Fisher,  218 
Pa.  48,  62  AtL  198,  6  Ann.  Oas.  92;  Bx  parte 
Grouse,  4  Whart.  (Pa.)  91.  This  power,  ex- 
ercised without  abuse,  is  held  to  be  a  legal 
and  Just  restriction  upon  personal  liberty 
reqaired  on  account  of  the  welfare  of  the 
community.  Re  Ferrler,  103  111.  367,  42  Am. 
Rep.  10 ;  Roth  v.  House  of  Refuge,  HI  Md.  329; 
Prescott  v.  State,  19  Ohio  St  184,  2  Am. 
Rep.  388.  While  the  right  of  parental  con- 
trol la  a  natural,  it  Is  not  an  Inalienable, 
right,  and  even  in  the  absence  of  a  statute 
the  power  of  courts  of  equity  to  place  chil- 
dren under  guardianship  has  been  exercised 


from  time  ImmemorlaL  Home  of  Friendless 
V.  Berry,  79  Mo.  App.  666 ;  Wis.  Indus.  SchL 
T.  Clark  Co.,  lOS  Wis.  661,  79  N.  W.  422; 
WeUealey  v.  Wellesley,  2  Bllgh.  N.  B.  142.  Id 
the  last  case  I^ord  Redesdale  said  that  the 
right  of  a  chancellor  to  exerdae  this  power 
had  not  been  questioned  in  160  yeara 

[4]  The  conclusion  is  therefore  antborixed 
that  the  state  in  Its  character  of  parens  pa- 
triffi  may  provide  for  the  comfort  and  pro- 
mote tbe  well-being  of  not  only  Intents  but 
persons  of  defective  understanding,  or  so  bur- 
dened with  other  misfortunes  or  Infirmities 
as  to  be  unable  to  care  for  themselves.  So 
Important  is  this  governmental  function  tbat 
the  limitations  of  the  Constitution  are  to  be 
so  construed,  If  poraible,  aa  to  not  Interfere 
with  its  Intimate  exercise.  Janard  v. 
State,  116  Ind.  98,  17  N.  E.  912;  Ex  parte 
Ah  Peen,  61  CaL  280;  McLean  County  v. 
Humphreys,  104  III.  378;  Re  John  Sharp, 
16  Idaho.  120^  96  Pac.  663,  18  L.  EL  A.  <X. 
S.)  886. 

[B]  From  the  authorities  dted  and  many 
others  of  like  cbaracter,  omitted  to  avoid  fur^ 
ther  incumbering  tbls  opinion,  tbese  conclu- 
sions may  be  deduced:  That  acts  of  tbB  <diar- 
acter  of  the  one  under  dlscnaalon.  If  proper- 
Is  oitltled,  cannot  be  classed  as  special  l^ls- 
latlon,  do  not  constitate  ftn  Invasion  of  per- 
sonal rights,  and  are  not  a  denial  of  doe 
process  of  law. 

[Ij  II.  An  equally  Important  question, 
however,  remains  for  solution  In  r^^rd  to 
tbe  manner  In  wbicb  tbe  power  attempted  to 
be  conferred,  under  tbe  act  In  questicm,  is 
to  be  exercised.  No  aid  Is  to  be  derived  from 
the  Judicial  Interpretation  of  tbe  two  earlier 
acts  (now  articles  6  and  7,  c.  SB,  R.  S.  1909) 
In  regard  to  Juvenile  courts  and  f^enders. 
because  In  each  the  power  of  enforcement  is 
lodged  in  the  circuit  or  criminal  courts  whldi 
have  general  Jurisdiction  of  offenses  (sections 
1,  22,  31,  art  6,  Con.  Mo.),  while  in  tbe  act 
under  review  probate  courts  are  empowered 
to  enforce  It;  the  first  section  of  the  act  pro- 
viding that:  "In  all  counties  of  less  than 
60,000  population,  the  probate  court  or  Judge 
thereof  in  vacation  shall  have  original  and  ex- 
clusive Jurisdiction  of  all  cases  coming  within 
the  •  •  •  provisions  of  this  act."  Laws 
1913,  p.  149.  The  effect  of  the  act  is 
to  transfer  the  Jurisdiction  of  offenses  com- 
mitted by  minors  under  17  years  of  age,  other 
than  those  punishable  by  death  or  Impiisou- 
ment  In  the  penitentiary,  from  the  circuit 
and  criminal  courts  to  the  probate  conrts. 
In  view  of  tbe  fact  that  the  general  Juris- 
diction of  the  latter  courts  is  fully  and  com- 
pletely defined  by  the  Constitution  and  the 
purpose  of  their  creation  is  for^gn  to  the 
enforcement  of  the  criminal  law,  tbe  question 
may  well  arise  aa  to  whether  the  attempted 
extension  of  their  Jurisdiction  Is  authorised. 
The  general  rule  being  that  where  a  court 
is  established  and  Its  Jurisdiction  is  specific- 
ally defined  hy  tbe  organic  law,  the  Legte- 
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latnre  Is  powwless  to  fflmint^,  enlarge, 
transfer,  or  otherwise  InCrlnge  tipon  the  pow- 
ers thua  conferred.  For  «cample,  It  Is  held 
by  tbe  Supreme  Coart  of  Michigan  (Allen  r. 
Clr.  Judge,  87  Mich.  474)  that,  where  Jnrls- 
dlctlon  Is  conferred  on  certain  conrts  by  tbe 
Ck>nstltntion,  they  are,  beyond  the  reach  of 
legislation ;  and  In  New  Jersey  the  Coart 
of  Errors  and  Appeals  holds  (Flanigan  t. 
Guggenheim,  6S  N.  J.  Law,  647,  44  AU.  762) 
that  where  tbe-  Constitution  (section  1,  art 
7.  Con.  N.  J.)  goarantees  the  integrity  of  cer- 
tain  courts  of  whldi  the  Supreme  Coart  is 
one  that  whaterer  power  this  coart  had  or 
Jurisdiction  It  sordsed  at  the  date  of  tbe 
adoption  of  tbe  Constitution  was  by  such 
adoption  inoorpoiated  Into  the  organic  law 
and  thereby  insured  against  destrat^on  or 
abridgment  »cept  throogh  a  diange  in  tbe 
CoDBtltutlon  itself  that  to  ftbollsh  the  court 
or  alter  its  organic  <*aracter  Is  beyond  legis- 
lative power. 

In  North  Carolina  (Itallor  t.  Fay^vUle, 
122  N.  G.  480,  29  S.  E.  880;  Bhyne  T.  Ltps- 
oombe,  122  N.  a  660,  29  a  E.  S7)  it  Is  held 
that,  while  the  General  Assembly  may  allot 
and  distribute  such  power  among  the  courts 
as  does  not  pertain  to  the  Supreme  0>urt,  it 
has  no  power  to  derive  the  Judicial  depart- 
ment of  any  Jurisdiction  conferred  by  the 
Constitution.  See,  also,  11  Cyc.  p.  706,  where 
the  general  rule  is  announced  and  cases  cited. 

The  Supreme  Court  of  Florida  (Ex  parte 
Coi,  44  Fla.  547,  S3  South.  509,  6  L.  B.  A. 
734),  in  discussing  tbe  right  of  that  court  to 
review  by  writ  of  error  a  Judgment  in  a 
habeas  corpus  proceeding,  said:  "The  Con- 
stitution of  this  state  in  orgaDlzIng  tbe  ju- 
diciary thereof  has  assigned  to  each  court 
created  thereby  certain  Jurisdiction  therein 
designated,  and  has  provided  that  the  Legis- 
lature may  give  to  certain  of  these  courts 
additional  Jurisdiction.  Where  no  such  pro- 
vision is  made  In  tbe  Constitution,  the  Leg- 
islature cannot  confer  upon  one  of  these 
courts  Jurisdlctloa" 

Tbe  following  recent  cases  from  our  own 
reports  contain  rulings  lllastratlve  of  the 
limitations  placed  by  the  Constitution  upon 
legislation: 

In  Redmond  v.  Railroad,  226  Mo.  721,  731. 
126  S.  W.  158.  It  is  held  that  tbe  General 
Assembly  has  no  authority  to  enact  a  stat- 
ute (as  is  attempted  in  Haws  1903,  p.  200) 
providing  that  "tbe  probate  court  shall  have 
DO  Jurisdiction  to  inquire  Into  the  Insanity  of 
any  person  who  is  the  owner  of  no  property," 
for  the  teaaoa  that  the  Constitution  vests  the 
probate  court  with  goieral  power  to  appoint 
guardians  for  insane  persons;  and  that, 
where  such  general  power  is  conferred,  the 
General  Assembly  is  not  authorized  to  pre- 
scribe the  manner  in  which  it  is  to  be  exer- 
cised. 

In  State  t.  St  L.,  I.  M.  &  8.  Ry.  Co.,  2S3 
Ho.  642,  ie2  8.  W.  144,  in  which  a  statute 
was  construed  providing  that  certain  penal- 


ties imposed  on  railroad  corporations  shonid 
be  paid  into  the  good  roads  fund  Instead  of 
tbe  county  school  fund,  it  was  h^  that  snch 
act  was  Invalid  as  being  In  contravention  of 
that  provision  of  the  Constitution  which  pro- 
vides tiiat  all  penalties  ihall  belong  to  the 
county  school  fond.  Btmd,  J.,  speaking  for 
the  court  in  this  case,  says:  '^e  clear  pro- 
ceeds of  all  poialties  and  forfeitures  shall 
belong  to  the  county  pabUc  school  fand.  Ar- 
ticle U,  1 8,  Con.  Mo.  Unquestionably  the  at- 
tempted divendon  of  any  sudi  penalties  or 
forfeitures  by  the  Legislature  would  nullify 
tbe  act,  if  it  was  passed  for  that  sole  pur* 
pose;  for,  the  ConstitDtion  havhig  spoken  as 
to  the  proper  receptade  of  such  funds,  the 
power  of  the  Legislature  to  speak  in  a  con- 
trary way  is  stilled  and  ceases  to  exist  nntU 
tbe  constitutional  provision  shall  be  amend- 
ed or  abrogated.  It  Is  evident  that  so  much 
of  the  penalty  clause  of  the  act  under  re- 
view, as  purports  to  create  a  penalty  pay- 
able to  the  good  roads  fund.  Is  void." 

In  Board  of  Com'rs  v.  Peter,  253  Mo.  520, 
161  S.  W.  1155,  in  construing  an  act  of  the 
General  Assembly  (Laws  1911,  p.  130,  S  8, 
amended  by  Laws  1913,  p.  143  et  seq.),  provid- 
ing for  the  establishment  of  public  tubercu- 
losis hospital  districts  in  certain  counties, 
this  court,  speaking  through  Lamm,  C.  J., 
held  that  the  taxing  power  of  the  General 
Assembly  was  limited  under  section  1,  art 
10,  of  the  state  Constitution,  to  state,  county, 
and  municipal  purposes ;  that  a  hospital  dis- 
trict oould  not  be  held  to  be  a  municipal  cor- 
poratloQ,  and  heuce  tbe  Legislature  was  not 
authorized  in  attempting  to  confer  taxing 
power  on  same.  The  rate  of  taxation  provid- 
ed for  by  the  act  was  found  to  exceed  the 
constitutional  Umlt,  and  the  act  was  also 
held  Invalid  on  this  account 

These  cases,  while  aptly  Illustrative  of  the 
application  of  the  general  rule  in  regard  to 
the  limitations  placed  by  the  Constitution 
ufion  legislation,  do  not,  except  in  the  Red- 
mond Case,  supra,  have  particular  reference 
to  the  Jurisdiction  of  courts  as  defloed  by  the 
organic  law.  The  rule,  however,  was  by  clear 
implication  approved  in  Tall  v.  Dinning,  44 
Mo.  210,  construing  an  act  of  the  Legislature 
which  authorized  a  contestor  for  the  office 
of  circuit  Judge  to  Institute  an  original  pro- 
ceeding in  the  Supreme  Court  to  determine 
the  issue.  Wagner,  J.,  speaking  for  the  court, 
said:  "In  the  first  place,  •  •  •  the  Juris- 
diction of  thla  court  is  defined  and  limited 
by  the  Constitution.  It  has  such  powers  and 
Jurisdiction  as  the  (jonstltution  has  confer- 
red upon  it — no  more,  no  less.  It  cannot- 
shirk  any  duty  imposed  on  It  by  the  organic 
law.  nor  can  It  extend  its  powers  to  take  cog- 
nizance of  any  matter  not  within  the  scope 
of  its  limited  authority.  The  Legtolature  can 
neither  add  to  nor  dUninlsh  its  rightCal  Ju- 
rlsdlction.  TtUit  body  can  invest  it  with  no 
Jurisdlctlm  when  It  la  not  glvra  by  the  Con- 
stUnOon,  nor  can  ttaer  deprive  it  of  Its  ar 
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pellate  JnrlsdictloD."  The  doctrine  bere  an- 
nounced yrtLB  approved  in  State  ex  rel.  v. 
Flentse,  49  Mo.  488.  in  whidb  the  coart  beld 
that  the  Legislature  was  not  authorized  to 
enact  a  law  subjecting  clerks  of  courts  to 
trial  in  the  Supreme  Court  for  misdemeanors 
in  office.  By  parity  of  reasoning  it  would 
seem  that  this  rule  should  apply  with  equal 
force  to  any  other  constitutional  court  whose 
powers  are  therein  definitely  defined  as  Is 
the  case  in  regard  to  probate  courts.  Sec- 
tion 34,  art  6,  Con.  Mo. 

It  may  he  contended,  however,  that  as  tbe 
Constitution,  In  defining  the  Jurisdiction  of 
probate  courts,  uses  no  words  of  restriction, 
the  Legislature  is  authorized  In  conferring 
upon  such  courts  or  the  Judges  thereof  other 
duties,  powers,  and  functions.  Notwithstand- 
ing the  approval  of  the  general  rule  else- 
where in  regard  to  the  jurisdiction  of  consti- 
tutional courts,  and  its  implied  approval 
here,  our  Legislature  has,  in'  several  In- 
stances, before  and  since  the  adoption  of  the 
present  Constitution,  in  evident  recognition 
of  the  rule  in  regard  to  the  absence  of  words 
of  restriction,  added  to  tbe  powers  of  pro- 
bate courts,  and  tbe  Supreme  Court  has,  in 
some  Instances,  put  tbe  seal  of  its  approval 
upon  such  enactments.  Illustrations  of  these 
added  powers  are  to  be  found  in  the  statute 
(section  2442,  R.  8.  1900),  which  prescribes 
that  applications  for  writs  of  habeas  corpus 
may  be  directed  to  "some  court  of  record  or 
to  any  Judge  thereof  in  vacation" ;  this  court 
holding  In  State  v.  MUlsaps,  69  Mo.  369,  that 
a  probate  Judge,  under  this  statute  may  issue 
tbe  writ  and  admit  to  balL  The  authority  to 
grant  writs  of  Injunction,  under  certain  con- 
ditions, is  also  conferred  by  tbe  Legislature 
on  probate  courts  or  Judges  thereof  in  vaca- 
tion (sections  2512,  2513,  B.  S.  1909);  and  the 
Judges  of  such  courts  are  declared  to  be  con- 
servators of  the  peace,  with  power  to  let  to 
ball  persons  indicted  for  bailable  offenses 
(section  4061,  B.  S.  1909;  State  v.  McElhaney, 
20  Mo.  App,  684);  and  probate  Judges  are  au- 
thorized in  the  absence  of  county  Judges  to 
bold  county  courts  (section  4062,  R.  S.  1909). 

[7]  Despite  tbe  constitutional  provision, 
therefore^  in  regard  to  jurisdiction  and  tbe 
evident  purpose  in  view  in  the  establishment 
of  probate  courts,  It  is  no  longer  an  open 
question  here  as  to  the  right  of  tbe  Legisla- 
ture to  add  to  the  powers  of  such  courts. 
However,  if  this  right  be  conceded,  the  pow- 
ers conferred  must  apply  alike  to  all  of  tbe 
probate  courts  in  tbe  state,  otherwise  the 
statute  conferring  the  powers  will  contravene 
that  provision  of  the  Constlttttlon  (section 
36,  art  6)  which  requires  that  probate  courts 
shall  be  uniform  In  their  organization,  Juris- 
diction, duties  and  practices. 

[t]  Under  this  act  it  will  scarcely  be  con- 
tended tliat  probate  courts,  clothed  with  tbe 
power  to  bear  and  determine  ofiCenses  ^[alnst 
neglected  and  delinquent  children,  are  uni- 
form In  any  of  tbe  constitutional  require- 
ments with  those  not  possessing  this  power. 


[t]  in.  Further  consldeiiBg  tiie  power  oon- 
ferred  by  the  act  in  qnestlott  uptm  probate 
courts  and  the  manner  In  which  tbe  same 
is  to  be  exercised,  we  find  that  a  "d^lnqaent 
child"  Is  defined,  among  other  t-hinga,  to  be 
one  which  "violates  any  law  of  this  stata." 
This  definition  includes  under  the  ezo^tiana; 
heretofore  noted,  any  child  which  may  vio- 
late any  law  not  punishable  by  deatli  or  Im- 
prisonment in  the  penitentiaTy  (section  2, 
Laws  1918,  p.  149);  or.  In  other  words,  this 
definition  Includes  any  ftiony  or  m^mf""*^"- 
or  of  which  a  child  may  be  gnilty  aare  those 
expressly  excepted. 

Tbe  manner  of  procedure  prescribed  by  tbe 
act  is  as  follows:  "Any  reputable  person,  be- 
ing a  resident  of  tbe  county,  baring  knowl- 
edge or  information  of  a  child,  who  am>ean 
to  be  a  neglected  or  delinquent  ctiild,  may 
file  with  the  deik  of  the  probate  court  a  pe- 
tition, In  writii^,  setting  forth  the  facts,  ver- 
ified by  affidavit  It  shall  be  sufficient  that 
the  affidavit  be  on  information  and  belief." 
Section  3.  Laws  1913,  p.  150.  Upon  the  filing 
of  this  i)etltlon  a  summons  is  Issued,  etc, 
and  tbe  subsequent  proceedings  are  mucb 
akin  to  those  authorizing  the  appointment  of 
guardians  for  minora.  Sections  4,  6,  and  6, 
Laws  1913,  pp.  160  and  161. 

While  this  act  extends  tbe  prima  fade  rule 
of  an  Infant's  nonliability  for  crime  to  IT 
years,  It  could  not,  without  revolutionizing 
the  entire  system  of  the  criminal  law,  nor. 
In  fact,  does  it  att^pt,  by  Its  terms,  to 
change  the  class  or  character  of  offenses  des- 
ignated in  the  Constitution  and  the  statutes 
as  felonies  and  misdemeanors.  Theae  class- 
es or  character  of  offenses  not  being  cbang- 
ed,  the  same  procedure  must  be  observed  in 
their  prosecution  whether  the  offender  be  an 
adult  or  an  infant  and  that  provision  of  the 
Bill  of  Rights  which  prescribes  that  '^o  per- 
son shall  be  prosecuted  criminally  for  felony 
or  misdemeanor  otherwise  than  Indict- 
ment or  Information,"  eta,  must  be  complied 
with.  Section  12,  art  2,  Con.  Mo.  It  does 
not  bel^  matters  here  that  tbe  prosecuting 
attorney  did  proceed  by  information  against 
the  offender,  because  there  is  nothing  In  tbe 
act  to  authorize  tills  course  of  procedure 

It  is,  in  our  opinion,  begging  tiiB  question 
to  assert  that  the  same  rules  of  cona traction 
should  not  be  applied  to  this  act  where  it  re- 
fers to  "violations  of  laws  of  tbe  state"  as  is 
applied  to  the  Constitution  and  other  stat- 
utes having  a  Uke  reference.  It  is  true,  tbe 
purpose  of  tbe  act  is  salutary,  and  every  ef- 
fort should  be  made  to  sustain  It ;  but  where 
it  seeks  to  include,  as  It  does,  tbe  entire  cate- 
gory  of  crimes  within  Its  purview,  save  as  to 
the  exceptions  noted,  and  attempte  to  ingraft 
upon  our  procedure  powers  foreign  to  tbe 
Constitution  and  the  laws  passed  In  conform- 
ity therewith  in  regard  to  crimes,  it  should 
not  receive  Judicial  sanction. 

[10,11]  An  indictment  or  information  be- 
ing net.t;8sary  to  a  prosecution  for  a  viola- 
tion of  tbe  laws  of  tb»  state^  it  must  be  sncfa 
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as  is  meut  hj  tte  oommon  law,  viM^  In  the 
one  iBBtuice  be  found  and  pieBentoil  a 
srand  jniy,  and  In  the  oQier  be  Instituted  by 
m.  jrabUc  oflfcw  an^clsed  to  proaecate 
cxlmes.  State  v.  Kyle,  166  Ua  287,  66  B.  W. 
768,  56  L.  B.  A.  116;  State  r.  Hides.  178  Mo. 
488,  77  8.  W.  688;  SUte  «  reL  T.  Bland,  180 
Mo.  loc.  dt  206,  88  S.  W.  28,  8  Ann.  Can. 
1014:  State  T.  Minor,  188  Ho.  toe  dt  606,  82 
S.  W.  4S0.  Falling  to  Kqnire  these  neces- 
sary prerequisites  In  the  ocerdse  of  Juris- 
diction over  offenders,  the  act  cannot  be  sus- 
tained. Furthermore,  the  power  conferred 
on  the  court  to  hear  In  a  summary  manner 
and  to  conduct  the  examination  of  witnesses 
wttbout  the  aaalstanoe  of  oonnsel,  or,  as  Is 
eTld«at  fnnn  the  entire  purport'  of  tbe  act,  to 
conduct  the  hearing  In  an  ex  parte  manner, 
18  contrary  not  only  to  the  letter  but  to  the 
siilrlt  of  Oie  Ckmstltutlon  (sectlcm  22,  art  2, 
Con.  Mo.)  which  provides  that :  "In  criminal 
prosecutions  the  accused  shall  hare  the  right 
to  appear  and  defend,  in  person  and  by  coun- 
sel ;  to  demand  the  nature  and  cause  of  the 
aocnsatlon;  to  meet  the  witnesses  against 
him  face  to  face;  to  hare  process  to  compel 
the  attmdance  of  witnesses  In  his  behalf; 
and  a  Qteedy,  public  trial  by  an  Impartial 
Jury  of  the  ooonty." 

IV.  In  tike  two  earlier  acts  (artlclee  6  and 
7,  c.  86,  B.  S.  1909)  in  n«ard  to  neglected  and 
delinquent  children  In  certain  counties,  it  is 
exprMsly  provided  that  the  practice  and 
procedure  inescribed  by  law  for  the  omduct 
of  criminal  cases,  so  far  as  the  same  may  be 
applicable,  and  when  not  otherwise  provided 
therein,  shall  govern  all  proceedings  under 
said  articles;  and  in  all  tilals  under  same 
any  person  Interested  therdn  may  demand  a 
trial  by  Jury  (parts  of  sectlonr  4089  and 
4124.  B.  a  1900). 

BeJecttnft  therefore^  sndi  portkms  of  said 
statntea  as  are  obnoxlouB  to  the  Censtltntlon, 
enough  lunains  to  render  a  prooeediiv  on- 
du  either  valid.  The  record  In  the  Loving 
Case,  supra,  discloses  that  the  proceeding 
ther^  was  based  upon  an  information  flled 
by  a  prosecating  attocb^,  and  that  the  other 
provlsioiis  of  the  act,  there  under  review,  in 
r^rd  to  summons,  summary  hearing,  trial 
without  a  Jury,  etc  were  dlsr^arded.  While 
these  acta  have  been  repealed,  the  statute 
oucted  in  lieu  thraeof  (Laws  1911,  p.  177) 
omtalns  a  like  provislou  in  regard  to  the 
right  to  a  trial  Jury.  The  act  in  question, 
however,  contains  no  such  plenary  iwovl- 
glons,  and,  beAng  In  contravention  with  the 
organic  law,  it  nntst  be  dedared  invalid. 

Tbe  presence  (tf  a  "prentioe  hand  Is  evl- 
doit  In  the  taumework  of  tills  act  Oivok  a 
laudable  purpose,  the  L^islatore^  looking 
csiif  to  nsulte.  proceeds  to  enact  a  snbstan- 
flve  law  embodying  a  system  of  procedure 
appUeahle  to  certain  counties,  for  the  bearing 
snd  determination  of  cases  against  infant 
oflteders.  While  sudi  l^rlslatlon  should  be 
sustained  and  encouraged,  it  cannot  be  when 


it  is,  as  in  this  cas^  in  omfllct  with  tbe 
organic  law  and  as  a  consequence  out  of  ao- 
cord  with  our  oitlre  system  of  criminal  Jurla- 
prudence. 

From  tlie  tongtAag  it  follows  that  the 
Jndgmoit  of  the  trial  court  should  be  af- 
firmed. It  is  80  ordered.  All  concur. 


McOBBW  V.  MISSOUItl  PAa  BT.  00. 
(No.  16475.) 
(Sapreme  Court  of  Missouri.    April  2,  1914. 

Rehearing  Denied  Ma;  4.  1914.) 
Afpeai,  and  ETbbob  (8  179*)— Peesentation 

AND    BeSEBVATION    IN    LOWEB    COUBT  Or 

Grounds  of  Review— Exceptions. 

Though  the  trial  court  struck  ont  appd- 
last's  amended  answer  attacking  tbe  constitu- 
tioaality  of  a  statute,  such  question  was  open 
to  review  on  appeal,  where  appellant  preserv- 
ed an  exception  and  stood  upon  its  answw 
without  pleading  further. 

{Bd.  Note.— For  otiier  cases,  see  ^peal  and 
Error,  Cent  Dig.  U  1187-1140;  Dea  Dig.  | 
17&.*] 

In  Banc.  Appeal  from  Circuit  Court,  Laf- 
ayette County ;  Samuel  Davis,  Judge. 

Action  by  John  G.  McQrew  against  the 
Missouri  Paclflc  Ballway  Company.  From 
a  Judgment  for  plalntlfC,  defendant  appeals. 
Affirmed. 

The  petition  alleges :  A  freight  overdiarge 
for  110  shipments  of  coal  over  the  line  of  de- 
fendant railway  and  between  the  stations 
thereon  of  Myrick  and  Sedalia,  a  distance  of 
57  miles,  as  contrasted  with  the  rates  charg- 
ed for  similar  shipments  over  two  other  sta- 
tions of  defendant  road,  Liberal  apd  Grandy^ 
distant  from  each  other  77  miles.  For  the 
transportation  between  the  first  two  points 
the  rate  exacted  was  65  cents  per  ton  by  the 
car  load,  and  between  the  others  the  charge 
was  only  50  cents  per  ton  by  the  car  load. 
That  tbe  aggregate  of  tbe  excess  plaintiff  was 
thus  compelled  to  pay  was  fl6,14L9L  Upon 
the  trial  It  was  admitted  In  open  court  by 
counsel  for  defendant  that  the  llO  counts 
of  plalnttfCs  petition  are  true  and  correct 
And  plain  tin  by  stipulation  waived  his  claim 
for  all  penalties  for  violation  of  the  laws 
upon  which  his  petition  was  founded.  TTi>on 
the  submission  of  the  case  to  the  court  with- 
out a  Jury,  Judgment  was  given  for  plalntlfF 
for  the  sum  stated  In  his  petition  as  the 
total  of  the  excess  payments  made  by  him. 
Defendant  duly  appealed. 

MartiB  L.  Glardy  and  Bobert  T.  Bailey, 
boUi  of  St  Louis,  and  H.  O.  Clark  and  Scott 
ft  Bowker,  all  of  Nevada,  Mo.,  for  ^M>ellant 
Alexander  Graves,  of  Lexington,  for  respond- 
eat 

BOND,  J.  (after  stating  the  facts  as 
above).  Appellant  claimed  In  its  amended  an- 
swer  which  was  stricken  ont  by  the  trial 
court,  whose  ruling  It  assigned  for  error: 
First,  that  sections  8178  and  82U  of  the 
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BerlaloB  of  1909,  which  were  enacted  In 
1872  and  broo^t  forward  through  all  Qie 
subsequent  rerlslona  and  are  now  fonnd  with- 
out change  in  our  present  statute,  were  in 
contravenUon  of  the  state  Constltiitltms  of 
186S  and  1876  and  tiie  federal  Oonstltiitibn; 
second,  that  said  acts  were  repealed  In  1887 
at  an  extra  session  of  the  Legislature;  third, 
that  section  12,  art  12,  of  the  Gonstltntion  of 
Missouri  of  1871^  Is  In  violation  of  section  1, 
art  14,  of  the  Gonstltntion  of  the  United 
States.  If  there  la  any  merit  in  these  conten- 
tions, they  are  still  open  to  review,  for,  when 
they  wete  strlckai  out  of  its  answer,  appel- 
lant pressed  an  exception  and  stood  upon 
its  answer  without  pleading  farther,  and  by 
its  appeal  has  Invoked  the  ruling  of  this 
court  upon  these  anestions.  l^ils,  however, 
is  not  the  first  time  tliat  duty  has  been  im- 
posed upon  this  court  by  appellant  A  peti- 
tion of  which  the  present  Is  a  copy,  except 
as  to  datee  and  amounts  of  shipments,  was  be- 
fore this  court  for  review  upon  an  anwal  by 
the  present  plaintiff  from  tlie  Judgment  sus- 
taining a  demurrer  of  tlie  present  defendant 
In  a  similar  action.  HcGrew  v.  Hallway  Co., 
177  Ifo.  SS8,  TO  8.  W.  99Sw  Tbn  theory  upon 
which  the  lower  court  dismissed  the  petition 
tn  that  case  was  tiiat  the  same  section  of  the 
statute  now  before  this  court  had  been  re- 
pealed by  the  act  of  1887  (Laws  Extra  Bess, 
p.  15).  Judge  Oantt  speaking  for  this  court, 
held  that  tlie  trial  court  had  misconceived 
the  law,  and  that  the  section  of  the  statute 
on  whidi  that  case  vras  bottomed  (same  as 
the  one  on  which  this  petition  is  founded) 
was  not  impliedly  r^waled  by  the  latter  act 
of  1887,  and  that  the  peUtlon  in  that  case 
stated  a  good  cause  of  action.  This  dedslon 
and  its  ruling  as  to  a  sufficiency  of  a  petition 
framed  under  this  statute  to  state  a  cause 
of  action  was  approved  and  repeated  in  Cohn 
V.  BaUway  Co.,  181  Mo.  loe.  dt  46,  79  S.  W. 
961,  and  It  was  followed  In  the  same  case 
which  reached  the  Kansas  City  Court  of  Ap- 
peals on- a  retrial  after  a  remand  by  this 
court  McGrew  v.  Hallway  Co.,  118  Mo.  App. 
379,  94  S.  W.  719. 

But  these  litigants  finally  Jbad  the  ear  of 
this  court  in  banc.  McUrew  v.  Railway,  230 
Ma  496)  182  8.  W.  1076.  In  that  decision  an 
eminent  lawyer  was  called  to  assist  this 
court  as  special  Judge.  His  performance  of 
that  dutr  is  an  example  of  learning,  logic, 
and  thorousfh  investigation.  The  conduaions 
there  announced  covered  every  point  of  at- 
tack Oien  made  and  now  made  aa  to  the 
statutes  or  oonstltutional  provisions  whidk 
gave  rise  to  the  present  ca8&  The  dlaenaslmi 
is  clear  and  convincing  to  a  demonstration 
and  leaves  nothing  farther  to  be  said  on  the 
subject  unless  we  shall  paraphrase  or  r^b- 
llsh  his  language.  If  we  did  tiie  former,  we 
■should  hazard  the  loss  ot  the  syllo^stie  force 
and  clarity  of  the  original;  if  we  did  the 
latter,  we  should  only  swell  our  reports  by 
pnblldilng  for  a  second  time  what  is  already 


contained  in  Qiem.  That  dedston  contalne 
rulings  In  a  connected  and  complete  form 
and  seriatim  upon  every  questioD  wtiich  Ix 
presoited  on  the  mwent  apgeaJ,  WUti  the 
decision  in  that  case  we  are  content 

We  fully  concur  In  its  doeixlnea,  and.  fbr 
the  reasons  there  given,  the  preoent  Judgment 
is  affirmed.  All  concur,  except  OBAYBS. 
not  sitting. 


PHCONIX  BRICK  ft  CONSTaUCTION  CO. 
V.  GEimiT  OOtJNTT.    (No.  16380.) 

(Suppeme  Court  of  Mlssoari.  Dirlsion  No.  5: 
March  24,  1914.  Motion  to  Transfer  to  Conrt 
in  Banc  Orermled  AprU  3,  1^14.) 

1.  Appeal  akd  Ebbos  (|  854*)— Rktzkw— Ar- 

nitUANCB. 

A  decree  for  defendant.  In  a  suit  tn  equi- 
ty, where  many  defenses  were  pleaded,  whidi 

contained  a  general  finding  of  the  issaes  in  de- 
fendant's favor,  will  he  affirmed,  where  an; 
one  of  the  defenses  raised  warranted  it 

[Ed.  Note.— For  other  rases,  see  Appeal  and 
Error.  Cent  Dig.  U  3403,  3404,  3408-3421. 
8427'-84»>:  Dea  Dig.  |  e64.*] 

2.  MuNioiFAL  CoBPOKAmoKB  ({  293*) — Snum 
luPBOVEifBHTs— Notice. 

Under  Rev.  St  1909,  {  9411,  providing 
that,  when  the  board  of  aldermen  shall  deem  it 
necessary  to  Improve  any  street  for  which  a 
special  tax  must  be  levied,  the  board  shall  de 
Clare,  by  resolution  published  for  two  weeks, 
that  sucn  work  or  improvement  is  necessary,  a 
resolution  is  insufficient  which  merely  states 
that  it  is  necessary  to  pave  a  street,  and  does 
not  specify  the  kind  of  paving  or  refer  to  plans 
or  specificatioOB  coctainiag  the  required  infor- 
matioD,  for,  unless  the  resolution  contains  sudi 
information,  proper^  owaers  cannot  know  how 
to  exerdse  uieir  ri^t  of  protest 

[Ed.  Note.— For  other  cases,  see  Hnnidpal 
Corporations,  Cent  Dig.  U  773-77S;  Dec  Og. 
i  293.*] 

Roy,  G.,  dissentliv. 

Appeal  from  Circuit  Court,  Gentry  Ooun- 
ty;  G.  W."  Wannamaber,  Judge. 

Action  by  the  Phoenix  Brick  ft  Construc- 
tion Company  against  Gentry  County.  From 
a  judgment  for  defendant  plalntUt  appeals. 
Affirmed. 

Plaintiff  seeks  to  recover  from  the  defend- 
ant county  the  sum  of  $0,728.94,  the  anwnnt 
Of  a  epedal  tax  UU  for  excavi^lng,  paving 
and  cnrbing  a  portion  of  tlie  public  street 
surrounding  the  courthouse  square  In  the 
city  of  AUiaiv,  Qentiy  county.  Mo.  Albany 
is  a  ctty  of  tile  foorth  dass. 

Dtfendant  flled  answer  In  die  natue  of  a 
crosa-biU.  TbB  anawtfr»  after  aettliv  fOitii 
general  denial,  sets  up  an  affirmative  defense 
prayUig  that  Uie  court  decree  said  tax  UU  to 
be  void,  and  that  the  same  be  canceled.  The 
aUegatlons  In  the  answer,  In  soppoit  of  flw 
prayer  for  affirmative  relief,  are  substantial- 
ly as  fallows : 

(1)  That  sections  9427,  9428,  and  fM29  (pro- 
viding tiiat  cities  of  Uw  fourth  daas  may  Is- 
sue tax  UU  agaiUiBt  the  county  fl>r  ootala 
street  Iminovement  made  m  abutting  county 


•*F«r  ethw  awsB  sss  bmm  tvpla  saA  ■ssUeo  NUKBSB  la  Dsn.  Dig.  a  Am,  Ug.  Ker-Mo.  Ssclss  * 
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propeitT)  an  tmconstltational,  as  belns  In 
conflict  with  section  28  of  article  4  of  Con- 
stltDtlon  of  Mlasonrl  In  tbat  the  title  to  said 
act  Is  Inanffldent  and  misleading. 

(2)  The  preUmlnary  resolntlon  passed 
the  hoard  of  aldemtot  of  said  city  declaring 
the  work  necessa'ry  was  InsaflBdfflit  and  void 
because  It  did  not  describe  the  work  to  be 
done  or  the  material  to  be  used. 

C8)  NO  valid  esUmate  of  the  work  to  be 
done  was  ever  made  or  filed  tbB  cit7  en- 
gineer of  said  city  as  required  by  law. 

(4)  The  prdlmlnary  resolntlon  passed  by 
the  board  of  aldermoi  failed  to  describe  the 
grading  to  he  done  in  said  unprovement,  and 
said  board  never  found  or  declared  that  the 
revenue  of  said  pity  was  insnffl(dent  to  iwy 
for  said  grading  the  expense  of  which  was 
induded  in  the  total  snm  of  said  tax  bill. 

0})  Xhe  cost  of  paving  the  SQoara  formed 
by  the  street  crossing  was  not  apportioned 
and  assessed  as  provided  by  section  9S88  of 
the  Bevlsed  Statutes  of  Missouri  1909. 

(0)  No  suffldoit  legal  or  valid  notice  of  the 
requirements  of  said  work  was  ever  served 
npoD  defendant  as  required  by  section  9429, 
Bevlsed  Statutes  of  Missouri  1908. 

(7)  Plaintiff  taHed  to  do  said  voik  In  ao> 
cordanoe  with  the  toms  of  the  contract  and 
spedflcatloiis,  allying  in  detail  said  failure. 

The  r^ily  was  in  substance  a  general  de- 
nial, and  also  alleged  that  the  defendant  was 
estopped  to  contest  tlie  validity  of  said  tax 
blllB,  and  that  the  jading  charged  tor  In  the 
tax  bill  was  for  'tebgradlng"  Instead  of 
"grading." 

By  stiiHilatlon  of  the  parties  the  case  was 
treated  as  a  suit  In  equity,  and  all  the  Is- 
sues were  tried  before  the  court  without  a 
jury.  The  court  found  the  Issnes  for  the  de- 
fendant and  ent«ed  the  following  decree: 
"Now  on  this  day,  this  cause  coming  on 
ligaln  to  be  heard,  and  the  court  having 
taken  the  same  under  advisement,  now  again 
comes  the  parties  by  their  attorneys,  and  all 
and  singular  the  matters  are  submitted  to ; 
the  court  on  the  pleadings  and  proofs,  and 
the  court,  after  bearing  all  the  evidence  and 
being  fully  advised  In  the  premises,  doth  And 
the  issues  for  the  defendant  upon  its  cross- 
bUl.  and  that  It  Is  entitled  to  the  reUef  pray- 
ed for  therein.  It  is  therefore  b^  the  court 
ordered,  adjudged,  and  decreed  that  the 
plaintUTs  petition  he  dismissed ;  that  It  take 
nothing  by  its  said  writ ;  that  the  tax  bill  de- 
scribed in  said  petltioQ  be,  and  the  same  Is, 
canceled  and  for  naught  held :  and  that  the 
defendant  go  hence  without  day  and  recover 
of  the  plaintiff  its  costs  In  this  behalf  ex- 
pended, taxed  at  dollars,  and  that  it 

have  eracntion  therefor." 

Plalntifl  filed  motion  for  new  trial,  which 
was  by  the  court  overruled,  and  thereupon 
plaintiff  perfected  an  appeal  to  this  court. 

Such  facts  as  shall  become  necessary  to  an 
understanding  of  the  issues  will  be  set  forth 
in  connection  with  the  discussion  of  the  legal 
questions  in  the  oj^on. 


Ghailes  F.  Btxap  and  Eugene  Silvraman, 
both  of  St  Joseph,  for  appellant  J.  W. 
Feeiy  and  W.  T.  Dalbey,  both  of  Albany.  Uo., 
for  respcmdent. 

WILUAMS,  a  (after  btatlng  the  facts  as 
above).  [1]  It  will  be  noted  that  the  decree 
of  the  trial  court  contains  a  general  finding 
of  the  issues  in  &Tor  of  defoidant,  and  It 
is  Impossibly  therefore^  to  determine  the  es- 
act  ground  or  grounds  upon  which  the  trial 
court  based  Its  decree  However,  as  to  this. 
It  Is  sufflcaent  to  say  that  the  decree  of  the 
trial  court  should  be  upheld  If  any  one  of  the 
many  defenses  raised  should  be  found  upon 
Investigation  to  Justi^  the  Judgment 

11}  One  of  the  d^enses  raised  by  the  an- 
swer is  that  the  preliminary  resolution  re- 
quired by  section  9411,  Bevlsed  Statutes  1900, 
was  insufficient  and  void  in  that  It  failed  to 
describe  the  work  proposed  to  be  done  or 
the  materials  to  be  used,  and  made  no  refer- 
ence to  any  other  paper  or  record  containing 
such  description. 

Hie  resolution  thus  challenged  is  as  to^ 
lows:  "Bescdved  that  the  board  of  aldermen 
of  the  dty  of  Albany,  Missouri,  deems  it 
necessary  to  pavy  gutter  and  curb  the  ^o^ 
lowing  parts  of  streets  In  said  city  to  wit: 
Olay  street  in  front  of  and  adJ<Aning  blodk 
two  and  from  the  west  side  of  Polk  street  to 
the  east  side  of  Smith  street ;  Polk  street  In 
front  of  and  adjdnlng  block  six,  and  from 
the  north  side  of  Olay  street  to  tiie  south 
aide  of  Wood  street;  Smith  street  in  front  of 
and  adjoining  tilock  five  and  from  the  north 
side  of  Olay  street  to  the  south  side  of  Wood 
street;  Wood  street  in  front  of  and  adjoining 
block  nine  and  from  the  west  side  of  Polk 
street  to  the  east  side  of  Smith  street  And 
It  is  further  ordered  that  a  copy  of  this  reso- 
lution be  published  In  the  Albany  Ledger  and 
the  Albuiy  Gapita],  for  two  consecutive 
weeks." 

Section  9411,  Bevlsed  Statutes  of  Missouri 
1909,  provides:  "When  the  board  of  aldermen 
shall  deem  It  necessary  to  pave,  macadamize, 
gutter,  curb,  *  *  *  or  otherwise  improve 
any  street,  avenue,  alley,  *  •  *  within 
the  limits  of  the  city,  for  which  a  special  tax 
is  to  be  levied  as  herein  provided,  the  board 
of  aldermra  shall,  by  resolution,  declare  such 
work  or  improvements  necessary  to  be  done, 
and  cause  such  resolution  to  be  published  In 
some  newspaper  published  in  the  dty,  for  two 
consecutive  weeks ;  and  if  a  majority  of  the 
resident  owners  of  the  property  liable  to  tax- 
ation therefor  shall  not,  within  ten  days 
from  the  date  of  the  last  insertion  of  said 
resolution,  file  with  the  city  clerk  their  pro- 
test against  such  improv^ents,  then  the 
board  of  aldermen  shall  have  power  to  cause 
such  improvements  to  be  made,  and  to  con- 
tract therefor,  and  to  levy  the  tax  as  herdn 
provided,"  etc. 

It  will  be  noticed  that  the  resolution  above 
provided  for  is  a  matter  of  mndi  importance 
Until  such  a  resoltttion  la  passed,  published, 
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and  ft  majoilty  of  certain  interested  pn^)erty 
owners  to  be  affected  fall,  within  a  given 
time,  to  protest  against  the  same,  the  board 
of  aldermen  has  no  power  to  cause  the  Im- 
provement to  be  made.  The  evident  purpose 
of  sudb  a  resolution  and  Its  publication  Is  to 
give  notice  to  the  specified  Interested  prop- 
erty holders  that  they  may  exerdjse  their 
right  of  protest,  If  they  so  deslr&  And  to 
give  them  notice  of  what?  Notice  that  the 
board  of  aldermen  thinks  It  necessary  that 
an  Indefinite  something  should  be  done? 
Clearly  not.  Such  an  Interpretation  would  to 
a  large  extent  duIII^  one  of  the  vital  provi- 
sions of  the  statute,  viz.,  the  right  of  certain 
Interested  property  owners  to  protest  The 
right  of  protest  would  be  of  little  nae  If  the 
person  having  the  right  to  protest  luid  to 
first  make  a  guess  as  to  the  kind  and  char- 
acter of  the  work  and  material  to  be  used, 
^e  above  statute  provides  that  the  btfard  of 
aldermen  "shall  lewlutlon  declare  such 
vrork  or  Improvement  necessary  to  be  done." 
What  work  or  improvement?  Certainly  that 
work  or  Improvement  which  is  in  fact  finally 
done.  And  It  is  difficult  to  concave  bow  ttae 
work  or  improvements  whldi  are  in  fact  final- 
ly done  could  be  declared  necessary  to  be 
done  unless  the  resolution  names  or  describes 
the  work  or  improvement  which  la  in  final 
coBtanplatlon.  And,  since  the  statute  pro- 
vides for  the  right  of  protest,  it  la  clearly 
within  the  intwdment  of  the  statute  that 
the  resolation  should  name  or  describe  the 
work  and  material  with  sufficient  deflnlte- 
nen  as  to  raable  the  person  given  the  right 
of  protest  to  determine  vrith  reasonable  ac- 
curate what  effect  the  proposed  improvement 
will  have  upon  the  public  need  and  his  pri- 
vate interest  Such  information  should  there- 
fore be  tither  Imparted  by  the  resolution  It- 
self, or  the  rowlutioii  should  make  reference 
to  other  papers,  such  as  plans  or  spedflca- 
ttona,  which  contain  the  required  iDformatl<ni. 

The  p(dxit  hue  Involved  has  beat  many 
times  passed  npm  by  the  different  Oonrts  of 
Appeal  ot  this  state.  In  G»  case  of  City 
at  KlrksrUIe  ex  leL  t.  C<deman,  108  Ho. 
Ami.  215,  77  S.  W.  120,  the  Kai^MLa  Oty  Ooait 
of  AppeiUs,  apeaUi^  through  Ellison,  J.,  very 
ably  and  correctly  discQsses  the  pnq>o8ltion 
in  the  foUowloc  language:  "One  of  the  prhi- 
cipal  objecte  and  paipoeea  of  such  lestaution 
la  that,  by  its  publication,  the  property  owD' 
era  affected  may  be  advised  of  what  is  con- 
templated, so  that  they  have  an  opportunity 
to  arrest  the  proceedings  by  a  majority  pro- 
test against  it  HanlfeaOy,  when  the  im- 
provement Is  snCh  that  it  may  be  done  in 
various  ways  or  be  composed  of  one  of  many 
kinds  of  material,  sabstantlaUy  afEeetii^  the 
quality  or  cost  ot  tiie  work,  tlie  council  should 
state  in  such  resolution  in  what  manner  it 
ia  proposed  to  improve  the  street  In  the 
resolution  now  under  considwatlon,  it  was 
dedared  that  'It  Is  deemed  by  said  coundl 
necessary  to  Improve  Brawn  aroiue  from 
Jefferson  street  south  to  Midilgan  street  by 


grading,  paving,  guttering,  cnrtilng,  and  ter- 
racing the  said  avenue.'  There  ia  in  this  ix> 
mention,  directly  or  Indirectly,  of  the  kind  of 
paving.  That  street  pavemrait  consists  of  a 
variety  of  material  of  vridely  different  cost 
as  well  as  quality,  is  a  fact  of  such  genera: 
knowledge  that  the  conrta  will  take  judicial 
notice  of  It  And  so,  too,  that  various  opin- 
ions are  entertained  as  to  the  value  or  ex- 
pediency of  the  diffooit  kinds.  This  Is  evi- 
denced by  sharp  conteste  whidi  are  frequent- 
ly waged  by  property  owners  asserting  their 
choice  of  material,  either  as  to  what  Is  best 
quality  or  what  can  best  be  afforded.  If  a 
city  council  Is  to  be  permitted  to  acquire  tiie 
power  to  improve  a  street  by  use  of  the  v^ 
general  word  'pave,'  then  they  have  a  wide 
range  within  whldi  to  move,  and  the  action 
they  finally  take  may  be  against  the  will 
and  wish  of  the  propoiy  holders  whicb  the 
law  says  shall  govern.  The  owners  of  abut- 
ting property  may  very  much  desire  that  the 
street  be  paved  with  certein  material,  and 
they  may  be  unalterably  opposeA  to  other 
kinds.  In  sudi  case,  under  a  resolution 
coudied  In  the  general  language  ot  this  one, 
the^  would  be  compelled  to  protest  acalnst 
any  pavement  or  else  give  the  council  a  carte 
blanche  to  use  any  matodal,  at  any  price. 
It  might  dioose.  The  property  owner  ou^t 
not  to  be  put  to  such  dilemma.  The  resolu- 
tion should  inform  the  citizen  substantially 
of  the  kind  and  character  of  improrement, 
to  the  end  that  he  may  enrdse  bis  electlra 
of  witholding  the  power,  as  contemplated  by 
the  stetute." 

The  Kiriisville  Case  has  been  consistently 
followed  by  the  Eansas  City  Court  of  Ap- 
peals in  the  following  cases:  Barber  Asphalt 
Paving  Co.  V.  O'Brien,  128  Mo.  App.  267, 107 
a  W.  26 ;  Coulter  t.  Phoenix  Brick  &  Con- 
struction Co.,  131  Mo.  App.  230,  UO  S.  W.  665 
(btvolvtng  the  validity  of  a  tax  blU  of  the 
same  series  as  the  one  In  the  case  at  bar)— 
and  by  the  ^rlngfleld  Court  of  Aiveals  in 
the  following  cases:  City  of  Poplar  Bluff  v. 
Bacon,  144  Mo.  App.  476.  120  &  W.  466; 
Webb  aty  ex  rel.  t.  Aylor,  16S  Mo.  App;  160^ 
147  8.  W.  214;  Ouster  t.  Springfield.  167  Bio. 
App.  884,  ISl  8u  W.  750:  Sdiulte  T.  Cai^ 
rey,  178  Ma  App.  OT8»  168  8.  W.  888. 

We  axe  awan  that  the  Bt  IjooSm  Court  ot 
An>eals,  in  the  recent  case  of  Delmax  Inv. 
Ca  et  at  T.  Lewis  et  aL,  162  8.  W.  875 
yet  offldally  r^rted),  readied  a  oonclnsl«i 
contrary  to  tt»  conclusion  herein  readied, 
and  in  conflict  wldi  tb»  foregidng  dedsiiMis  of 
the  Kansas  OUy  and  Springfidd  Courts  of 
Appeal.  In  the  case  of  Dslmar  Inr.  Ool  v. 
Lewis,  supra,  the  Bt  Louis  Court  ^  Apgnab 
m«esses  the  (qpinion  that  Uie  opinion  of 
this  court  In  the  ease  vt  Qlst  BacMMe-flib. 
son  Construction  Co,  224  Ma  880,  128  B.  W. 
921,  has  left  In  donbt  the  correctness  of  the 
decision  of  the  ^nsas  City  Court  of  Anieab 
In  the  case  of  Ckty  ot  KlitevUle  ex  reL  v. 
Ooleman,  supra.  Wis  are  cf  the  <vliilon  that 
the  Gist  Case  in  no  way  oonfilcts  irttli  tb» 
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case  of  KlrkBTlUe  t.  Cbleman,  snpra.  It  is 
apparent,  from  a  reading  of  the  two  cases, 
that  the  respective  charter  provisions  on  the 
points  discussed  were  so  different  as  that  the 
discussion  of  the  one  would  furnish  no  guide 
or  authority  for  the  discussion  of  the  other. 
That  this  is  true  is  clearly  shown  by  the 
statement  by  Lamm»  J.,  the  writer  of  the 
opinion,  in  the  following  language:  "Fbe 
charter  scheme  held  In  Judgment  in  Kirks- 
Tille  V.  Col6man,  103  Mo.  App.  215  [77  S.  W. 
120],  differed  In  essentials  from  the  one  tinder 
consideration.  We  are  asked  to  overrule  that 
case  or  to  disapprove  its  reasoning.  We  shall 
do  neither  because  to  do  so  would  be  obiter." 

After  a  careful  consideration  of  the  sub- 
ject and  the  briefs  of  learned  counsel  for 
both  parties,  we  have  come  to  the  conclusion 
that  the  prelimluary  resolution  was  fatally 
defective,  and  ttiat  the  tax  bill,  by  reason 
thereof,  Is  void.  Since  the  conclusion  above 
reached  famishes  sufflclent  ground  upon 
which  to  uphold  the  judgment  of  the  circuit 
court,  It  becomes  unnecessary  to  discuss  other 
defenses  which  may  or  may  not  have  Justi- 
fied, in  whole  or  in  part,  the  decree  entered 
by  the  trial  court  The  judgment  ia  affirmed. 

BOY,  0^  dissents. 

PBR  CVB(AH.  The  foregoing  opinion  by 
WILLIAMS,  C  is  adopted  as  the  opinion 
of  the  court  All  the  Judges  concur. 


WIM6FIELD  V.  WABASH  B.  00. 
(Sopreme  Court  of  Bftasoori.    April  2,  1914.) 

1.  Tbzai,  (f  256*)— BsQtmsis  TO  Chaege— Nb- 

CBSSITT. 

Parties  at  trial  are  not  bound  to  ask  for 
itutructions;  nor,  in  the  absence  of  requests,  is 
the  court  bound  to  charge  on  the  theory  of  the 
i%«pective  parties. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Diff.  H  627-^;  Dec.  Dig.  1  256.*] 

2.  Release  (1 09*)— Vacation— OBOUNns—lN- 

Where,  in  an  action  for  injuries,  plaintiff 
sought  to  set  aside  a  release  on  the  ground 
that  he  bad  beea  Induced  by  defendant's  pby- 
Bidan  to  execute  the  release  on  the  latter's 
false  statement  that  plaintiff's  arm,  the  bones 
of  which  bad  been  broken,  had  united  at  the 
time  of  the  pbysiclaQ's  examinatioQ,  an  instruc- 
tion that,  if  the  jury  found  that  Che  physician 
falsely  assured  plaintiff,  without  qualiiicatioii, 
that  his  arm  would  be  as  good  and  strong  as 
ever  within  alz  montlu,  then  the  release  did  not 
bar  pltiiitlff*s  right  to  recover  was  erroneous. 
^[Eid.  Note^For  other  cases,  sea  Balease, 
Cent  Dig.  I IIS;  Dbq.  Dig.  f  69.*] 

Woodson  and  Walker,  JJ.,  ^senting  in  part 

In  Banc.  Appeal  from  Circuit  Court,  Jack- 
son County;  James  H.  Slover,  Judge. 

Action  by  Robert  Wlngfield,  revived  after 
Us  death  In  the  name  of  Annie  Wlngfleld,  his 
administratrix,  against  the  Wabash  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

3.  L,  Mlonls,  of  St  Louis,  and  Sebree,  Oon- 
rad  t  Wendorff,  of  Kansas  City,  for  appel- 


lant Guthrie,  Gamble  &  Street  of  Kansas 
City,  for  respondent 

OBAVBS,  J.  The  facts  of  this  case  were 
well  stated  by  BOND,  J.,  then  commissioner, 
when  this  case  was  pending  in  Division  No. 
1.  To  that  statement  we  shall  add  but  one 
thing  (L  e.,  the  full  text  of  plaintiff's  re- 
ply), which  we  think  Important  In  the  dis- 
cussion of  a  question  raised.  The  statemoit 
of  BOND,  J.,  is  as  follows: 

"Plaintiff  sues  for  injuries  sustained  by 
him  on  June  29,  1906.  while  working  for  the 
defendant  upon  a  water  tank  at  or  near 
KeytesTllle,  Mo.,  which  he  alleges,  through 
the  negligence  of  defendant,  colIajMed,  gave 
way,  and  fell,  causing  him  severe  and  per- 
manent injuries.  The  answer  was  a  general 
denial,  plea  of  contributory  n^llgenoe.  as- 
sumption of  risk  and  of  release  and  satis- 
faction for  the  snm  of  $600  paid  to  plaintiff 
by  defendant  The  reply  contained  a  denial 
of  matters  not  ther^  admitted,  and  an  aver- 
ment that  the  Instrument  of  writing  execut- 
ed by  plaintiff  on  the  24th  of  December,  1906, 
purporting  to  release  and  satisfy  all  his 
claims  against  the  defendant  for  the  Inju- 
ries sustained,  was  Induced  by  fraud  and 
wrongful  conduct  on  the  part  of  the  defend- 
ant iu  that  the  defendant  procured  the  plain- 
tiff to  rely  opon  the  statement  of  a  physician 
selected  by  it  to  examine  his  Injuries;  that 
said  physician  made  an  untruthful  statement 
to  plaintiff  as  to  the  extent  of  his  injuries, 
upon  which  plaintiff  relied  solely  in  accepting 
snch  compromise  and  executing  said  release ; 
that  plaintiff,  prior  to  the  commencement  of 
this  suit,  tendered  to  defendant  a  return  of 
the  f600,  which  was  refused,  and  hereby  con- 
tinues his  tender  thereo£  For  plaintiff  there 
was  evidence  tending  to  show  that  he  was 
a  member  of  a  gang  of  12  or  IS  men  working 
under  the  direction  of  a  foreman,  A.  0.  Blake, 
known  as  the  bridge  gang,  and  employed  by 
defendant  in  putting  up  water  tanks ;  and 
in  the  prosecution  of  this  work  they  had  been 
for  about  a  week  engaged  in  the  construction 
of  a  temporary  tank  on  the  banks  of  the 
Chariton  river,  about  28  miles  from  Moberly, 
which  was  intended  to  furnish  water  for  a 
water  train  belonging  to  the  defendant  and 
used  for  supplying  water  at  Moberly,  Mo., 
during  the  continuance  of  a  prevailing 
drouth.  This  foreman  described  speciScally 
the  method  of  constructing  such  tanks  and 
the  general  dimensions  of  the  one  then  being 
built,  and  the  particular  duties  of  the  men 
employed  by  him  in  the  construction  work; 
the  tank  In  questlou  was  Intended  to  hold 
16  feet  of  water;  plaintiff  was  one  of  the 
workmen  employed  by  him  and  assisted  in 
the  building  of  that  tank ;  it  was  partly 
braced  at  the  time  it  collapsed,  which  took 
place  directly  after  they  had  eaten  their 
dinner;  these  braces  were  nailed  but  had 
not  been  bolted  as  they  should  have  been  ac- 
cording to  the  usual  and  proper  method  of 
construction ;  tbat  the  plaintiff  was  %oqnalnt- 
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ed  with  these  facts  and  knew  as  much  abont 
the  condition  of  the  tank  as  he  did. 

"There  was  testlnumy  that  plaintiff  waa 
on  top  of  the  tank  and  engaged  In  pulling 
np  dirt  to  stop  a  leak  at  the  ttn»  of  the  In- 
Jury;  that  It  Bhook  and  rocked  before  fall- 
ing, and  this  was  commented  npon  by  some 
of  the  workmen  and  deterred  some  of  them 
from  going  upon  It;  that  the  plaintiff  was  a 
bridge  canienter.  On  his  own  behalf  plain- 
tiff testified :  That  he  was  injured  on  the 
29th  day  of  June  wUle  engaged  in  his  work 
on  top  of  the  tank  about  86  or  40  feet  fMm 
the  ground.  That  when  It  gave  way  he  was 
unconscious  for  about  a  minute  while  ttie 
water  was  running  over  him.  That  he  was 
caught  after  the  fall  between  an  Iron  band 
and  a  Jc^t  on  top,  8x8  inches.  That  the 
iron  band  was  a  tank  hook  a  half  Indi  tUdc 
and  B  Inches  wide.  That  one  of  the  stares 
was  also  on  him,  which  was  4  Indtes  wide 
and  8  inches  thbft  and  16  feet  long.  That 
he  found  his  arm  broken  and  the  bone  ex- 
posed through  the  skin  and  his  undershirt 
That  he  was  taken  to  KeytesriUe,  about  a 
mile  and  a  half  distant,  where  the  doctor 
gare  him  a  hypodermic  Injection,  after  which 
he  waa  put  in  a  caboose  and  the  conductor 
poured  hot  water  on  his  arm  until  they  got 
to  Moberly,  where  he  was  taken  to  a  hospital 
and  then  put  in  the  operating  room.  That, 
after  coming  out  from  that,  he  found  bis 
arm  waa  not  treated  with  splints  or  casta 
but  waa  kept  lying  on  a  i^ow  and  remained 
In  that  condition  a  week  or  longer.  After 
two  weeks  th^  put  a  plaster  cast  upon  It. 
'Hie  physldan  who  treated  him  was  Dr. 
Clapp.  That  after  removing  the  cast  they 
put  tin  splints  on  it,  subsequently  replaced 
them  with  wooden  splints,  in  which  condi- 
tion it  was  kept  until  he  was  examined  in 
St  Louia,  September  21,  1906.  A  physician 
who  examined  pialutlfl  three  or  four  weeks 
prerloua  to  the  trial  testlfled  tbat  he  found 
his  arm  was  broken  and  disunited ;  that  the 
plalndfl  diowed  him  pieces  of  bone  whldi 
had  worked  out;  tbat  the  separate  bones 
were  held  togetiier  by  exudated  matter. 
This  physician  gave  his  <^nton  that  in  or- 
der to  remedy  this,  the  fracture  must  be 
opened,  the  ends  of  the  bone  would  bare  to 
be  cut  off  and  wired  together,  for  in  tb^r 
present  condition  they  were  overlapping  eadi 
other,  and  tbat  this  operation  would  shorten 
the  arm  three  or  four  inches.  He  further 
stated  that  assuming  plaintiff's  testimony  as 
to  the  nature  and  history  of  his  injury  to  be 
true,  on  the  2l8t  of  September,  1906,  It  would 
not  have  warranted  a  skilled  professional 
man  In  then  stating  to  the  plaintiff  that  there 
was  a  reasonable  certainty  of  a  complete  re- 
covery of  the  injuries  to  Lis  arm.  The  tes- 
timony of  this  physician  was  corroborated 
by  three  others.  There  was  further  testi- 
mony for  the  plaintiff  tbat  be  was  approach- 
ed by  a  representative  of  defendant  to  make 
a  settlement  of  his  claim  and  was  offered 
$200,  which  he  refused,  telling  him  that  be 
did  not  know  of  the  condition  his  arm  was 


going  to  be  in;  that  he-wcs  fbea  aAM  if 
he  wonld  go  to  St  Louis,  tf  txuvortttloD 
was  furnished  him,  and  see  Dr.  McCandlesB. 
irtiicli  he  f^reed  to  do,  and  about  a  week 
Uierwtter  made  a  trip  to  St  liouls  and  met 
tliat  dalm  agent,  who  told  him  whldi  stre« 
car  to  take  in  order  to  readi  Dr.  McOandless. 
whom  the  agent  said  .waa  one  ol  the  best 
phyddans  in  St  Louis,  and  whatever  be 
told  him  could  be  depended  upon.  Tbe  plain- 
tiff replied  he  knew  nothing  about  tbe  aald 
doctor  and  wonld  have  to  take  the  i^enfs 
word  for  that,  but  would  go  out  and  aee  him: 
that  he  found  Dr.  McCandless  at  Ua  re^- 
dence;  that  he  was  accompanied  <m  his  trip 
out  there  by  Dr.  Ragsdale,  a  stadent  at  t^e 
Moberly  hospital,  whom  be  had  asked  to 
have  accompany  him  as  he  was  weak  and 
did  not  want  to  go  around  by  himself ;  ^t 
Dr.  Ragsdale  said  to  Dr.  McCandleas,  The 
plaintiff  wants  you  to  examine  him  ;*  tbit 
Dr.  McCandless  proceeded  to  do  this  tor  30 
or  86  minutes;  that  plaintiff  then  stated  to 
Dr.  McCandless  that  he  wanted  to  Imow  how 
liis  arm  was  going  to  be,  whether  it  was 
going  to  get  well  or  not,  tbat  be  had  to  wotfc 
for  a  llytog,  and  was  contemplating  a  set- 
tlement, and  wonld  like  to  have  bim  to  be 
honest  in  his  opinion  as  to  whether  hia  arm 
was  going  to  get  well  or  not  He  said  the 
doctor  replied,  'Toung  man,  I  ^lU  guarantee 
you  will  have  a  good  arm  Inside  of  six 
months;'  that  tbe  doctor  further  told  iim 
that  there  was  a  perfect  union  of  his  arm 
and  advised  when  he  got  back  to  tbe  ho^- 
tal  to  take  hia  arm  out  of  the  sling  and  let 
it  hang  down,  stating  tbat  its  paralyaed  ooa- 
didon  waa  on  account  of  the  arm  tnAng  diawD 
up;  that  'after  your  arm  hangs  down  at  tbe 
side  the  drcnlatUm  will  be  restored;*  Uiat 
he  then  asked  Dr.  McCandless  wlietber  be 
was  poritive  the  arm  would  get  weU,  and 
Ibe  doctor  replied,  'Inside  fit  Ox  monfha  Oat 
arm  will  be  perfectly  well;*  fliat  ttie  doctor 
agreed  to  telephone  his  diagnosis  to  Mr.  Ans- 
tin,  the  claim  agent  who  bad  tndoeed  idain- 
tlff  to  call  upcm  him ;  that  the  plaintiff  wot 
back  to  see  Mr.  Austin,  who  told  him  thit 
he  bad  gotten  a  telephone  from  Dr.  U^ 
Oandleas,  and  that  whatever  Dr.  McOandless 
told  blm  lie  oould  depend  upim.  Thereupcm 
they  began  to  talk  about  tiie  settlement  and 
reached  an  agreement  as  to  the  amount  >o'l 
plaintiff  signed  a  release  In  the  superintend- 
ent's office  after  he  got  back  to  Moberly,  be- 
cause he  believed  Dr.  McCandless  had  told 
him  the  truth.  Plaintiff,  at  tbe  time  of  tbe 
trial,  testlfled  he  had  hardly  any  use  of  Us 
arm.  He  could  not  put  bis  liand  on  anything 
and  push  up ;  tbat  tben  waa  a  lUtle  Ufe  la 
his  little  finger,  and  that  tlie  rest  of 
fingers  are  dead  and  the  thumb  is  stiff;  Out 
he  can  lift  his  hand  up  and  down  bnt  cannot 
put  his  arm  on  anything  with  any  weight 
and  push  down  on  it ;  that  in  ime  directkm 
he  can  raise  bis  arm  from  his  body.  Tb^ 
visit  of  the  plaintiff  to  Dr.  McCandless  wis 
about  the  21st  of  S^|>tember,  i90(t  Tbe 
agreement  of  release  a^d  aatlafa^lon  ms 
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signed  three  daya  flwraBfter.  Thmt  he  re- 
mained in  tbe  hospital  from  tbe  aSth  of  8ef>- 
tember  until  the  8d  of  October,  canytnc  hla 
ann  in  a  allng  at  that  ttnte.  Haintifl  stated 
further  that  he  bad  been  knocked  down  in 
three  fights  since  the  injury,  bat  did  not  fall 
apoQ  hia  injured  arm;  that  he  was  now 
keeping  a  boarding  house  and  drank  more 
than  formerly,  ia  order  to  deaden  the  pain  In 
Ills  arm* 

"The  defendant  introduced  its  aaalataBf s 

claim  agent,  Mr.  Austin,  who  testified  tliat  in 
August,  1006,  he  diacuaaed  the  settlement 
with  plaiutiff  and  made  him  an  offer  of  $200, 
which  the  plaintiff  declined  to  consider,  say- 
ing tliat  he  preferred  to  wait  a  while  and 
see  bow  his  arm  would  progress;  that  later 
he  furnished  plaintiff  traiiaportatlon  to  St 
Ix>uis;  plaintiff  met  him  there  and  talked 
over  the  matter  of  settlement  and  wanted 
$1,000  or  ¥1,200.  The  witness  suggested  that 
plaintiff  go  to  see  Dr.  McCandless;  that  Mc- 
Candless  made  a  written  or  tel^hone  report 
to  him  of  his  examination,  and  later  he  and 
tbe  plaintiff  took  up  the  matter  of  settlement, 
and.  after  concesalonB,  reached  an  agreement 
of  $650.  The  defendant  then  Introduced  the 
doctor  who  gave  plaintiff  the  first  treatment 
after  his  injury  and  also  at  the  hospital,  who 
stated  from  the  examination  he  made  of  the 
plalntifTs  arm,  about  the  early  part  of  Sep- 
tember, 1006,  by  feeling  over  the  seat  of  the 
fracture,  he  thought  that  a  good  result  had 
been  obtained  and  that  there  would  be  a  use- 
ful arm.  Dr.  McCandless  teatlfled  that  he 
was  called  upon  on  the  21st  of  September, 
1006,  by  plaintiff  In  company  with  a  physi- 
cian from  Moberly;  that  the  splints  were 
taken  from  plaintUTs  arm,  and  he  examined 
it  and  found  that  the  Iper  bone  of  the  arm 
had  been  broken  and  that  there  was  callous 
at  the  seat  of  the  fracture,  and  It  seemed  to 
him  there  was  a  satisfactory  union.  He 
made  a  verbal  report  of  his  examination  to 
Mr.  Austin  that  he  thoi^ht  the  results  prom- 
ised good  from  the  observations  which  he 
made.  He  states  further  that  in  all  cases 
where  there  was  much  InvolTement  he  would 
reserve  his  opinion  until  the  splints  were  re- 
moved and  the  arm  put  in  use;  that  his  opin- 
ion was  that  plaintiff  would  have  a  'useful 
arm,'  and  that  he  said  to  the  young  doctor, 
who  accompanied  him,  'Doctor,  I  think  this 
will  give  good  xesolts;'  that  this  remark  was 
made  in  tbe  juresence  of  tlie  plaintiff,  but  he 
did  not  tell  plaintlfl  liis  arm  would  entirely 
recover  or  be  as  good  as  ever,  nor  ttiat  he 
would  guarantee  it  to  be  well  within  six 
montlu;  that  no  medical  man  ought  to  make 
snch  statonenta  because  they  wonld  'be  irr^- 
nlar,  nnnaual,  and  unknowable.*  His  testi- 
mony waa  ccnroborated  by  that  of  Mr.  Rags- 
dal^  wlio  accompanied  the  plaintiff  to  Ida 
office. 

"Tlie  jury  returned  a  verdict  for  912,690^ 
from  wliich  defendant  appealed,  and  assigns 
for  error  the  refusal  of  ttie  court  to  sustain 


Ita  demurrer  to  the  evidence,  the  insufficiency 
of  tho  proof  of  JBravd  in  tiie  execution  of  the 
rtieaae,  tbe  giving  of  iustmctton  numbered  1 
on  the  part  ot  the  laaintlff,  tbe  ovetniUng  of 
Oie  objectiona  to  tbe  bypotbetlaal  qnestlonB 
pnt  to  tlie  witneaa,  and  Cbat  tbe  verdict  ia 
eneaalTe. 

"Since  tbe  case  baa  been  pttadlng  Iters,  the 
plaintiff  died,  and  It  is  now  revived  in  the 
name  of  hia  adndnlatratrlz.** 

The  full  tut  of  tbe  plainttiTs  r^ly  is  as 
follows: 

"For  reply  to  the  answer  of  the  def^dant 
plaintlfl  says: 

"(1)  That  be  d^iles  the  truth  of  each  and 
every  averment,  allegation,  and  statement  in 
said  answer  contained  not  hereinafter  ex- 
pre^Iy  admitted. 

"(2)  On  or  about  the  24th  day  of  Septem- 
ber, 1006,  plaintiff,  In  consideration  of  tbe 
sum  of  $660  paid  to  him  by  the  defendant, 
executed  a  docamrait  purporting  to  be  an 
agreement,  in  writing,  between  plaintiff  and 
defendant,  by  which  plaintiff  purported  to 
settle,  adjust,  compromise,  and  Batisfy  tbe 
claim  herein  sued  on,  for  the  sum  of  f^O; 
but  plaintiff  avers:  That  he  was  induced 
to  execute  such  document  by  the  fraudulrat 
and  wrongful  conduct  of  the  defendant  in 
this:  That  the  defendant  procured  the  plain- 
tiff to  rely,  as  he  did  rely,  upon  the  statement 
of  a  physician  selected  by  the  defendant  to 
examine  the  injuries  of  the  plaintiff;  that 
from  such  examination  he  could  and  did 
know  and  assured  the  plaintiff  that  the  bone 
of  tJie  plainHT*  left  arm  where  broken  vxu 
perfeotlv  reunittng,  and  that,  as  far  as  such 
injury  to  the  plaintiff's  left  arm  was  con- 
cerned, said  left  arm  would  be  'as  good  and 
strong  as  ever  within  a  period  of  time  not 
exceeding  six  month  from  the  21st  day  of 
September,  1006.  l^at  defendant  assured 
plaintiff  that  such  statement  of  such  physi- 
cian could  be  fully  relied  upon^  Ttiat  plain- 
tiff did  fully  and  wholly  rely  upon  audi 
statement  in  accepting  said  sum  of  $650  and 
executing  such  document,  and  would  not 
have  executed  the  same  except  for  such  state- 
ment and  plaintUTs  reliance  thereon.  That, 
although  unknown  to  the  plaintiff  at  tlie  tlm^ 
the  condition  of  plaintiff's  arm  was  such  as 
not  to  Justify  even  an  operation  of  a  skilled 
professional  man,  much  less  an  unqualified 
statement  as  aforesaid,  and  the  said  physi- 
cian employed  and  relied  upon  by  the  defend- 
ant was  not  justified  in  good  fidth  in  making 
such  statement,  and  aame  was  not  true,  or 
of  the  defendant  in  adopting  and  repeating 
the  same;  prior  to  the  commencement  of  this 
suit  plaintiff  duly  tendered  to  the  defendant 
a  return  of  the  sum  of  $660,  which  waa  re- 
fused by  the  defendant;  and  whidi  pbdntlff 
is  ready  and  willing  to  pay  into  ooort  for 
the  use  of  defendant,  or  to  be  credited  upon 
such  judgmoit  as  may  be  rendered  herein  in 
favor  of  tbe  plaintiff. 

"Wherefore  plaintiff  prays  that  defendant 
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take  nothing  by  tUs  action,  and  that  plaintiff 
leoorvr  judgment  aa  prayed  for  In  Us  pa* 

tttton." 

The  Italics  are  oora.  Tbia  anffldaifty  ont- 
Unes  the  case. 

[1]  I.  This  Is  another  one  of  those  cases 
where  counsel  for  plaintiff  seems  to  have  tread 
with  fear  and  trembling,  leet  they  get  reversi- 
ble error  In  the  record.  To  begin  with,  ttiey 
<dio8e  to  plead  negligence  generally,  rather 
than  spedflcally,  bnt  of  thla  sre  see  no  room 
for  complaint  or  crltldam.  They  no  doubt 
proceeded  apon  the  Idea  that  the  doctrine  res 
Ipsa  loquitur  applied.  In  this  kind  of  case, 
and  counsel  for  defendant  let  It  go  at  that. 
The  matter  is  of  interest  in  connection  with 
the  further  progress  of  the  case.  The  only 
all^ation  of  negligence  Is:  "Plaintiff  further 
says  that  heretofore  and  on,  to  wit,  June  29, 
1906,  he  was  In  the  employ  of  the  defendant, 
working  Qi>on  a  water,  tank,  at  or  near  the 
city  of  Eeytesville,  Mo.,  when,  through  the 
negligence  of  the  defendant,  said  water  tank 
coUapeed,  gave  way,  or  fell,  thereby  causing 
great  and  serious  tojnry  to  the  plaintiff  aa 
follows." 

When  the  plaintiff  came  to  asking  InBtmo- 
tiona,  he  requested  but  two :  (1)  An  instruc- 
tion on  the  measure  of  damages,  and  (2)  one 
upon  the  validity  of  the  release,  which,  being 
of  Importance,  we  quote  aa  follows:  "If  yon 
find  and  believe  from  the  evidence  that  prior 
to  the  execution  of  the  papers  of  release  and 
settlement  between  the  plaintiff  and  defendant 
for  the  Injuries  complained  of,  as  introduced 
In  evidence  by  the  defendant,  the  defendant 
caused  the  plaintiff  to  be  examined  by  a 
doctor  selected  by  it,  and  assured  the  plaintiff 
that  su<^  doctor  was  competent  and  reliable, 
and  that  said  doctor  could  be  fully  relied 
upon,  and  if  you  further  find  that  sudi 
doctor  assured  the  plaintiff  in  substance  and 
without  qualification  that  plaintiff's  left  arm 
would  be  as  good  and  strong  as  ever  within  a 
period  of  time  not  exceeding  six  months,  and 
If  you  further  find  that  the  coudltionB  exist- 
ing at  the  time  of  such  examination  were 
such  that  such  doctor  was  not,  if  a  competent 
doctor,  Justifled  as  a  reasonably  prudent 
doctor  in  giving  in  good  faith  such  assurance 
(if  given),  and  such  doctor  did  not  believe 
that  such  statement  (If  made)  was  true,  and 
if  you  further  find  that  such  assurance  (if 
given)  was  not  a  true  statement,  and  that 
plaintiff's  left  arm  did  not  become  as  strong 
as  ever  In  not  exceeding  six  months  from  the 
time  of  such  examination,  and  if  yon  further 
find  that  a  reasonably  prudent  pemon,  altn* 
ated  as  yon  find  the  plaintiff  was  sltnated  at 
the  time  of  such  examination,  was  reasonably 
justified  In  r^lng  upon  audi  aaanrance  fl£ 
any)  as  you  may  find  was  given  by  such  exam- 
ining doctor,  and  U  yon  fnrtbo'  find  tbat  the 
plaintiff,  In  executing  such  papers  of  release 
and  settlonait,  relied  nptm  anch  aasnranoe  of 
snch  doctor  (if  given)  and  vonld  not  taave 
executed  audi  papers  except  therefor,  then. 


In  arrivliig  at  you  verdict,  yea  need  not 
take  into  conalderatton  tAe  execution  of  such 
papers  of  release  and  settlcmmt  acept  to  the 
extent  of  crediting  the  amount  of  9690  on  i 
your  verdict.  If  your  verdict  should  be  for  the  | 
plaintiff.**  Ttub  deflendant  stood  vpaa  a  de- 
murrer to  the  erldenoe,  and  ttie  court  of  iti 
own  motion  gave  the  usual  formal  Inatme- 
tton;  about  nine  foam  being  anffldent  to 
render  a  verdict 

Nowhere  does  the  plahotlff  1^  a  reQuested 
instruction  outline  his  theory  of  the  case,  and 
the  trial  court  let  them  proceed  <and  right- 
fully so)  without  any  clearly  defined  state- 
ment of  the  law  upon  the  applicable  facts  m 
to  defendant's  primary  liability.  We  say  the 
trial  court  did  so  rightfully,  because  sadi 
courts  are  not  bound  to  write  instructions  hi 
civil  cases.  I^owell  v.  Railway  Co.,  164  8.  W. 
628  (just  handed  down).  If  counsel  (fearin; 
error  in  requested  InstrucUona)  chose  to  sub- 
mit their  case  without  declarations  of  law 
upon  the  facts  provra,  they  have  the  rl^t  so 
to  do,  but  sometimes  they  may  even  &ce 
trouble  in  this  direction.  Etrersole  v.  Bail- 
way  Co..  249  Mo.  loc.  dt  S29,  155  S.  W. 
419;  Powell  v.  Railway  Co.,  supra  (Just 
handed  down).  This  case  went  to  the  jury 
without  Instruction  outlining  what  facts  or 
circumstances  in  evidence  would  constitute 
negligence  upon  the  part  of  the  defendant, 
or  contributory  negllgoice,  or  assnmptioo  of 
risk  upon  the  part  of  plaintiff,  all  of  which 
were  pleaded.  These  matters  would  not  be  of 
snch  moment  had  no  Instructions  been  aabed, 
but  counsel  for  plaintiff  did  ask  two,  aa 
above  stated,  one  of  which  Is  s^ously  ques- 
tioned here.  That  one  we  have  set  out  above. 
It  Is  always  the  better  practice  for  counsel 
to  have  some  definite  theory  of  thdr  client's 
right  to  recover,  and  put  that  theory  In  omi- 
dse  legal  form  in  tiie  nature  of  an  Instruc- 
tion upon  the  tacts  proven.  Reverting  to  this 
instruction:  It  was  said  In  the  opinion  in  | 
division,  to  which  I  then  agreed:  "Bnt  the 
instruction  purported  to  cover  the  entire  case 
and  direct  a  finding.  It  should  therefore  have 
embraced  the  converse  of  that  lasue  raised 
by  the  evidence  for  defendant;  i.  e.,  whetbei 
or  not  the  disunited  condition  of  the  plain- 
tUTa  arm  at  the  date  of  the  trial  resulted 
from  his  mishaps  or  flghta  after  the  time  of 
his  examination  by  the  surgeon."  We  held 
the  instruction  bad  for  that  reason.  In  oth- 
er worda,  we  attonpted  to  announce  fiw 
wholesome  doctrine  tbat  where  the  plalntilTi 
Instruction  clearly  deals  with  the  whole  case, 
and  directs  a  vradlct  for  the  plaintiff  upon  i 
glvoi  state  of  facta,  sndi  an  instruction  cafr 
not  exclude  the  theory  of  the  defense,  and  1» 
held  a  good  Inatructicm,  unless  the  theory  of 
the  defense,  as  evinced  by  the  evidence,  li 
outlined  In  other  Instructlona,  whldt  wbea 
taken  with  that  of  the  pbilntiff  can  be  said 
to  property  give  the  whifle  law  of  ttie  case. 
Our  Brother  LAMM,  In  an  opinion,  discarded, 
because  we  concluded  that  we  had  no  juds- 
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3tcti<»  of  the  cas^  has  so  clearly  wxltteii  tha 
L&w   upon  thla  pbiaae  ot  the  matter  that  I 
Bbsilt  not  let  ttie  tngtvooB  o£  hla'flower  be 
Lost*    bnt  diall  pzeaerre  It  here.   He  said: 
"It  la  a^«d  hf  plalntlfls'  learned  counsel 
tbat,  takm  as  a  whole  body  of  lav,  the  In- 
stroictlona,  when  read  together,  were  well 
enonsh,  aiid  that  this  view  of  It  sustains 
tnstxnetlon  No.  1.  We  wlU  recur  to  this  doo- 
trlzie  when  we  come  to  conidder  instruction 
No.  2  for  plalntlfffe.  In  dealing  irtth  the  sob- 
Jec^naatter  of  tatstmctim  Na  1,  It  Is  suffi- 
cient to  say  that  do  Instruction  on  either 
side  cures  the  grlerona  error  of  Its  manda- 
tory form.   Nor  did  defendants  follow  the 
error  In  tMr  Instructltms  and  thereby  cure 
It.    That  Inrtmctloi^  on  Its  fftce,  deals  with 
the  whole  eas^  and,  as  It  ordered  a  verdict 
for  plaintiff  If  the  Jury  found  tiu  facts  ther&- 
Isi  hypotheriae^  a  pretermission  of  an  essen- 
tial eionent  In  reoorery,  to  wit,  a  balancing 
of  special  ben^ts  and  special  damages,  was 
a  fatal  vice  end  one  not  cored  by  any  other 
in  tbe  aeries  given. 

"In  an  early  case  In  an  opinion  written  by 
a  Jurist,  Jnd^  Scott,  whose  Just  fame  Is 
not  only  an  ornament  to  Jarisprudence  but  Is 
fondly  preseired  as  a  sacred  tradition  of  the 
hllasonrl  bar,  It  was  ruled  (Clark  t.  Hammer^ 
le,  27  Mo.  loe.  dt  70-71):  *In  the  trial  of 
causes  neither  party  is  bound  to  ask  instme- 
tlons.    It  tbey  are  not  asked,  the  giving 
ttiun  or  not  Is  at  the  discretion  of  the  court 
If  Instructions  are  asked  on  the  whole  case, 
or  of  any  partlcnlar  mattw  arising  out  of 
it,  which  the  court  refuses,  it  is  not  bound 
afterwards  to  give  Instructions  of  its  own  as 
BQbBtltntes  for  those  refused.    If  erroneous 
instmetions  are  asked  and  refused.  It  is  en- 
tirely at  the  option  of  the  Judge  whether 
he  will  afterwards  give  any  or  not  A  party, 
therefore,  who  asks  an  instmctlon  on  the 
whole  case  must  not  frame  it  so  as  to  ex- 
clade  from  the  consideration  of  the  jury  the 
points  raised  by  the  evidence  of  his  adversa- 
r7.  If  a  suit  is  on  a  bond  for  the  payment 
of  money,  and  the  d^oidant  gives  evidence 
tending  to  show  that  he  has  paid  It,  it  would 
Dot  be  proper  ftir  the  court,  at  the  Instance 
of  plaintiff,  to  instruct  the  Jury  that,  If  they 
believed  that  the  defendant  executed  the 
bond,  they  will  find  for  the  plaintiff.  Such 
,  instniction  would  be  erroneous,  as  it  would 
'  exclude  from  the  Jury  all  consideration  of  the 
question  of  iiayment  It  Is  no  answer  to  this 
to  say  that  the  deftedast  might  have  asked 
Instmetions.  He  was  not  bound  to  do  so,  and 
'■  it  was  at  the  peril  of  the  plaintiff  to  ask 
I  instmctloDs  disposing  of  the  whole  case 
which  excluded  from  the  Jury  the  eonsldera- 
tbrn  of  the  evideiuie  of  the  defendant's  tend- 
uic  to  dunr  that  he  had  no  right  to  recover.* 
I  doctrine  of  that  case  has  been  af- 

'  ova  and  over  again.  Gases  may  be 
"Hntd  that  seemingly  announce  a  contrary 
^'Ktrtnt;  bnt  on  suitable  analysia,  and  when 
^  facta  of  the  particular  case  are  consider- 

',  leeaw. 


ed  with  discrlmtuatlon.  It  wlU  be  found  that 
the  doctrine  of  Clark  v.  Hammerle  is  brou^t 
down  as  Uve  and  goo{l  doctrine  to  this  very 
day.  It  ToxtBf  however,  hand  In  glove  with 
another  so  Qualll^ng  It  as  to  make  It  a 
usable  rule  In  working  out  the  practical  ad- 
ministration of  Justice  In  conraete  cases, 
vis.,  that  the  mere  pretermission  In  plaintiff's 
InstmctlonB  of  an  element  in  defendants* 
case  (a  part  and  parcel  of  the  defense  In- 
terposed) may  not  work  reversible  error  If 
that  very  dement  Is  plainly  and  effectually 
put  to  the  jury  in  other  Instructlmis  on  ei- 
ther side  in  such  form  as  not  to  cause  ooa- 
f  using  contradiction  between  tostructions,  but 
rather  to  mate  more  spedflc^  In,  say,  defend- 
uits'  Instructlfms,  a  matter  that  waa  dealt 
with  In  goieral  form  in  plaliUlfl'a. 

'The  student  In  case  law,  so  curious  In 
that  behalf  as  to  seek  to  trace  not  only  the 
evoIntlDn  of  that  doctrine  but  Its  application 
in  concrete  caseSi  may  consult  with  profit 
Mead  T.  Brotherton,  80  Ho.  201;  Sawyer  v. 
BaUway  Co.,  87  Mo.  loc.  dt  263  [00  Am. 
Dec  882] ;  Fitzgerald  v.  Hayward,  60  Mo. 
loc  dt  623;  Owens  v.  Ballway  Oo.,  96  Mo. 
loc.  dt  Ifil  [8  S.  W.  860,  6  Am.  St  Rep.  8»]. 
(The  Owens  Case  overruled  Sullivan  T.  Ball- 
way  Oo.,  88  Mo.  168^  on  the  point;  and  made 
the  dlssentlag  opinion  of  Black,  J.,  In  Qie 
Sullivan  Case  a  controlling  jnronunc^tlon  of 
thelawO  But  it  will  be  observed  that  neither 
In  the  iwlndpal  opinion  In  the  Owens  Case 
nor  In  the  dissenting  oi^on  in  the  Sullivan  > 
Case  waa  the  doctrine  of  the  Glark-Ham- 
merle  Case  exploded.  To  the  contrary,  it  waa 
left  to  stand  and  run  with  the  analiflcatUm 
that,  If  the  wbole  body  of  law  ddlvoed  to 
the  jury  put  the  case  in  correct  form,  then  all 
essentials  to  recovery,  or  to  the  defeiue,  need 
not  appear  In  one  Instruction.    Gordon  r. 
Bnrrlfl^  168  Ma  loc.  dt  232  164  S.  W.  646]; 
Glbler  T.  Ballroad  Aas'n,  208  Mo.  loc.  dt.  222, 
[101  S.  W.  87,  11  Ann.  Gas.  1194],  and  cases 
dted;  Tinkle  v.  Ballroad.  212  Mo.  471  [110 
S.  W.  1086];  Wojtylak  v.  Goal  Co.,  188  Mo. 
loc.  dt  283  (87  S.  W.  506].  post  and  ante; 
Flaherty  v.  Transit  Gol,  207  Mo.  loc.  dt  834 
[106  S.  W.  16]:  Orcutt  V.  BTdg  Ga.  214  Mo. 
loc.  dt  51  [112  S.  W.  682];  Austin  t.  Transit 
Co.,  116  Mo.  App.  loc.  dt  152  [91  S.  W.  4503 ; 
Toncrey  v.  Ballroad,  129  Mo.  App,  loe*  cdt. 
600  [107  S.  W.  1091] ;  BoUes  V.  Ballroad,  1S4 
M&  App.  loc  dt  704  [116  S.  W.  450];  BuOd. 
V.  Insurance  Ca,  120  Mo.  App.  loc.  dt  16  et 
seq.  [96  S.  W.  237];  Stewart  v.  Andes,  110  Mo. 
App.  loc;  dt  247  [84  S.  "W.  1134];  StanfTcr 
V.  Ballroad,  243  Mo.  loa  dt  332,  833  L147 
S.  W,  1032].  Other  cases  will  be  found  clt<- 
ed  in  defendants'  briefs. 

'Tlalntifb'  instmctlon  No.  1  does  not  pros- 
per on  the  theory  Just  dlscossed."   

But  is  that  doctrine  appUcable  here?  We 
have  purposely  set  out  this  Instrndlon.  it 
does  not  purport  to  direct  a  v^dlct  for  tii« 
plaintiff  upon  the  whole  case.  It  only  dlrectrea 
that.  If  the  Jury  find  certain  facts,  then  tUey 
wUl  not  consider  the  releaae  as  a  defense,  a^a. 
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winds  up  with  the  words:  "Except  to  the  ex- 
tent of  crediting  the  amount  of  $690  on  your 
verdict,  if  vow  verdiet  ahould  &e  for  the 
plaintiff." 

Note  the  laagaage  Italicised  above.  This 
language  does  not  direct  a  verdict  for  plain- 
dtF.  Nor  does  this  InstmctloD,  taken  as  a 
;rhole,  undertake  to  detail  a  state  of  facts, 
and  then  tell  the  Jury  that,  If  they  find  such 
facts,  they  should  find  for  the  plaintiff.  The 
most  that  can  be  said  of  the  instruction  In 
this  regard  Is  that  It  outlines  a  state  of  facts, 
and  then  tells  the  Jury,  If  they  find  such 
facts,  they  will  disregard  the  release  In  ar- 
riving at  their  verdict,  except  as  to  the  credit 
mentioned.  The  question  of  liability  or  no 
liability  for  negligence  Is  not  mentioned.  The 
matter  of  contributory  negligence  or  assump- 
tion of  risk  is  not  mentioned.  As  to  ttte  law 
upon  the  facts  shown  as  to  all  these  matters, 
the  Jury  were  left  to  grope  In  the  dark — a 
practice  to  be  condemned — but  we  have  not 
been  reversing  for.  such  practice.  We  do  not 
believe  that  the  Instruction  falls  within  the 
class  of  one  attempting  to  cover  the  whole 
case,  and  directing  a  verdict  upon  hypothecat- 
ed facts.  But  the  Instruction  Is  bad  for  rea- 
sons to  be  assigned  in  proper  paragraph, 
when  the  case  Is  a  little  more  fully  developed. 

421  n.  It  is  urged  that  there  was  no  suffi- 
cient evidence  upon  which  to  submit  the  ques- 
tion of  the  Invalidity  of  the  release  to  the  Jury. 
This  question  was  fully  discussed  by  BOND, 
J.,  when  the  case  was  In  division.  His  views 
were  carefully  worded,  and  met  my  approval 
then,  and  I  have  no  reason  to  change  at  this 
time.  He  draws  the  distinction  between  the 
statement  of  an  existing  fact,  and  the  mere 
expression  of  an  opinion  as  to  what  will  take 
place  in  the  future,  as  actionable  fraud  In 
matters  of  contract.   His  language  Is: 

"Leaving  out  of  view  the  confllctlon  of  this 
evidence,  since  that  has  nothing  to  do  with 
Its  submission  to  the  Jury,  the  point  to  be 
decided  Is  whether  plalntifTB  version  of  it 
had  any  tendency  to  show  that  he  was  fraud- 
ulently induced  to  sign  the  release,  and  there- 
fore entitled  to  have  a  Jury  pass  on  that  is- 
sue. R.  S.  1909,  S  1812 :  Berry  r.  Ballroad, 
223  Mo.  368  [122  S.  W.  1043]. 

"In  order  to  sustain  a  defense  In  an  action 
at  law  attacldng  the  validity  of  a  contract  on 
the  ground  that  Its  execution  was  induced  by 
fraud,  it  Is  necessary  to  prove:  (1)  That  the 
statements  were  false;  (2)  that  they  were 
known  to  be  false  when  made,  or  (what  is  the 
same  thing)  that  they  were  made  as  of  bis 
own  knowledge  by  the  utterer,  when  In  fact 
be  had  neither  any  knowledge  of  the  subject 
nor  any  reasonable  grounds  to  believe  them 
to  be  true;  (3)  that  the  defendant  had  a  right 
to  and  did  rely  upon  the  truth  of  such  mis- 
representations when  he  executed  the  con- 
tract Hamlin  v.  Abell,  120  Mo.  188  [25  S.  W. 
516] ;  Edwards  v.  No^  88  Mo.  App.  loc  dt 
439 ;  Dutaney  v.  Sogers,  64  Mo.  201.  These 
are  also  the  essential  elements  of  an  action 
for  deceit  or  fraud.  Cyc.  vol.  20,  p.  12.  Bu^ 


whether  used  as  grounds  for  suit  or  as  a  de- 
fense, the  false  averments  must  relate  to 
matters  of  fact  past  or  present  and  not  mat- 
ters of  Judgment,  opinion,  estimate,  or  future 
expectations.  This  Is  the  settled  rule  where 
the  parties  are  dealing  at  arms  length.  Brown 
V.  Lead  Co.,  194  Mo.  loc.  dt  700  [92  S.  W. 
699].  But  when  that  Is  not  the  case,  it  is 
held  in  many  states  that  Justice  requires 
some  expansion  of  the  rule,  especially  in  the 
relations  of  professional  or  other  men  pos- 
sessed of  special  learning,  knowledge,  and 
skill,  with  other  persons  not  having  the  same 
advantages.  The  reason  given  is  tliat  the 
superior  qualification  of  the  one  is  an  invita- 
tion of  trust  and  confidence  to  the  otb» 
which  the  law  will  not  permit  to  be  fraud- 
ulently used  to  his  loss  and  damtage.  A  few 
Illustrations  may  serve  to  illustrate  the  ap- 
plication of  this  principle  In  other  Jurisdic- 
tions. A  case  arose  In  Texa&  Suit  was  for 
personal  Injuries,  and  the  defense  was  re- 
lease. A  r^ly  that  the  release  was  fraudu- 
lently obtained.  The  evidence  tended  to 
show  that  the  plaintiff  executed  it  npon  the 
representation  of  a  doctor  to  the  effect  that 
the  bones  of  plaintUTs  arm  had  'knitted  and 
united  together,'  and  that  as  soon  as  the 
swelling  had  passed  her  arm  would  be  as 
good  as  ever.  The  Texas  court  added:  "The 
facts  in  evidence  warrant  the  cwocioslon  that 
Stewart  (the  doctor)  made  the  representa- 
tlona  and  statements,  to  the  app^ant  for  the 
purpose  of  Inducing  him  to  execute  the-  re- 
lease; *  *  •  tliat  the  reinresentatlons  and 
statements  so  made  by  Stewart  w^e  false 
in  that  the  bones  at  the  time  of  the  trial  were 
not  united,  and  that  her  arm  was  practically 
destroyed  in  its  naefalness.'  The  court  add- 
ed: 'We  caimot  agree  with  the  contention  of 
appellant  that  it  may  escape  liability 
on  the  ground  that  the  representations 
and  statemmts  made  by  Stewart  were 
a  mere  expression  of  opinion.  It  was  more 
tlian  oi^on;  it  toaa  the  Btatemcnt  of  fact. 
The  effect  of  his  statement  was  that  the  ap- 
pellee was  a  sound  man;  that  the  bone  of  the 
arm  had  united  togethw;  and  that  it  ought 
to  be  all  right  It  is  true  that  these  state- 
ments may  have  been  predicated  upon  his 
opinion  as  a  medical  expert  but  the  opinion 
ia  hated  upon  facts  of  which  he  possessed 
knowledge.'  (The  italics  are  oars.)  The 
court  held  that  the  c^use  was  rightfully  sub- 
mitted to  the  Jury.  Houston,  etc,  B.  R.  Co 
V.  Brown  (Tex.  Civ.  App.)  69  3.  W.  65L  See, 
also,  Pattison  v.  RaUway  Co.,  55  Wash.  625 
[104  Pac.  8251;  Railway  Co.  v.  Hambrigbt, 
87  Ark.  614  [113  S.  W.  803];  BaUway  v. 
Richards,  23  Okl.  266  [102  Pac.  92,  23  L.  B. 
A.  (N.  S.)  1032];  Hodin  v.  Minneapolis,  etc. 
Institute,  62  Minn.  loc.  dt  [146,  64  N.  W.  158, 
35  L.  R.  A.  417,  54  Am.  St  Rep.  62S],  affirmed 
in  Nelson  v.  Railway,  111  Minn.  193  [m  N. 
W.  902,  20  Ann.  Caa.  748];  Viallet  v. 
Railway  Co.,  30  Utah,  loc.  dt  267  [84 
Pac.  496,  5  L.  R.  A.  (N.  S.)  663];  Lnmley 
T.  Wabasb,  78  Fed.  loa  dt  70  [22  C 
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G.  A.  60];  Domlnlds  t.  Gamalty  Co.  [132 
Appw  DlT.  6BS]  HO  N.  7.  Snpp.  976  (Snp.  Ct 
1909).  See  arguendo  Carroll  t.  United  Ry. 
Co.,  157  Ho.  App.  loa  dt  208  [187  S.  W.  803]. 
In  all  of  the  cases  it  waa  held  that  the  jadg- 
ment  of  the  physidan  as  to  the  extent  of  the 
Injuries  at  tbe  time  of  bis  examination  and 
his  statement  of  ttte  existing  c(mdltlon  of  the 
patient  Is  not  In  any  sense  the  expression  of 
an  oi^on  but  the  assertion  of  a  matter  of 
ULCt,  and  thal^  if  untrue  and  fraudolently 
made,  would  afford  a  baste  fOr  setting  aside 
a  release  made  upon  fiilth  in  its  verity.  Some 
of  them  hold  that  the  opinion  of  the  physic 
dan  as  to  Uie  fntnre  recovery  of  tlw  party  ex- 
amined within  a  spedfied  time  becomes  ac- 
tionable from  fhe  tact  of  his  presumed 
competency  and  knowledge  and  tnut  reposed. 
And  that,  If  the  plaintiff,  tai  sole  reliance  on 
tiiat  opinion,  n^es  a  settlement,  fbr  an  un- 
fair amount,  it  may  be  set  aside  upon  a  show- 
ing that  the  medical  statement  inducing  the 
settlement  waa  untrue  in  fact  and  frandnloit- 
ly  made  because  not  bottomed  on  a  knowledge 
which  the  physidan,  by  virtue  of  his  profes- 
sion, should  have  had  when  he  gave  the  opin- 
ion. 

'TThia  «tentIon  of  the  rule  need  not  be 
now  aflbmed  by  ns.  For  in  the  ease  at  bar 
the  plaintiff  testified  that  fbe  physidan  told 
him  the  bones  of  his  arm  «we  united  at 
the  time  of  the  examination.  Other  testi* 
mony  adduced  on  his  behalf  tmded  to  show 
that  was  not  tiie  fliet  This  representation 
made  by  tbB  physidan  was  not  the  expression 
of  an  i^dnion  but  the  assertion  of  an  existing 
ftiet,  and  therefbre  dearly  within  the  graeral 
rale  nuAlug  audi  assertions,  when  firaud- 
uloitly  made,  a  propw  ground  fbr  annulling 
a  rdease  executed  upon  the  faltli  in  them. 
The  oplnicm  of  the  dodor  to  that  extent,  at 
least  presented  an  Issuable  fact  which  fb» 
plaintiff  was  eitltled  to  have  tlie  jury  pass 
npcm  In  tbe  case  at  bar.  The  case  of  HcFar^ 
land  V.  RaUway  <3o.«  125  Ma  253  [28  S.  W. 
BOOH,  and  Homuth  v.  Street  By.,  129  Mo.  029 
[31  a  W.  908],  do  not  In  any  way  contravene 
this  condnsion.  In  the  first  of  these  dta- 
tlons,  {he  court  calls  attoitlon  to  the.  tact 
tbat  the  release  executed  by  the  i^aintlfl  ac- 
tually described  the  full  «Etent  of  her  in- 
juries. Under  these  drcnmstances  the  court 
held  that  she  could  not  have  been  deodved  in 
executing  the  release;  and  that,  having  made 
It  with  full  knowledge  of  Its  provisions  and 
recdved  payment  in  accradance  wlt^  its 
terms,  she  eonld  not  afterwords  maintain  an 
Kctlon  fbr  further  injuries.  In  the  second 
case  the  statement  relied  upcm  by  tbe  plain- 
tiff as  having  induced  the  execution  of  tbe 
rdease  was  the  representation  to  her,  prevl- 
ons  to  the  setttonent,  made  by  the  physidan 
fbr  the  defendant  that  he  tbou^t  die  would 
be  wdl  in  14  days,  accompanied  by  the  state- 
ment, ^Here  Is  your  lAiyddan;  ask  him  his 
opinion.*  The  court  held  that  there  was 
notblng  in  the  drcnmstances  which  warrant- 
ed the  presumption  that  a  statnnent  so  made 


by  the  company's  surgeon  was  not  in  the  ut- 
most good  faith  and  contained  an  honest  ex- 
pression of  his  opinion,  and  hence  did  not 
constltate  an  actionable  fraud.  These  were 
not  representations  of  existing  facts.  It  la 
apparent,  therefore,  that  neither  of  those 
cases  contravene  the  rule  applicable  to  the 
direct,  unequivocal,  and  positive  statement 
(as  testified  by  plaintiff)  of  the  sui^n  In 
the  case  at  bar  that  tbe  separated  bones  of 
bis  arm  bad  united  at  the  time  of  the  ex- 
amination made.  Our  conclusion  is  that  tlie 
truth  or  falsity  of  that  statement  and  the 
sdenter  of  the  maker  and  the  reliance  of  the 
plaintiff  upon  It  In  executing  the  rdease  of- 
fered in  evldratce  presented  an  issue  which 
should  have  been  submitted  to  the  jury 
proper  instruction.'' 

It  will  be  noticed  that,  whilst  our  Brother 
BOND  says  that  some  courts  have  extended 
the  rule  to  opinions  as  to  future  recov^  of 
the  patient,  he  was  careful  not  to  give  the  as- 
sent of  this  court  to  that  doctdne.  In  view 
of  what  we  have  prevlondy  hdd,  we  could 
not  well  assent  to  this  new  rule.  McFarland 
V.  Mo.  Pac.  Ry.  Co.,  128  Mo.  lot  dt  278,  28  S. 
W.  590;  Homuth  v.  Street  Ry.  Co.,  129  Ma 
629,  31  S.  W.  908. 

In  so  far  as  the  doctor  undertook  to  state 
existing  facts,  as  he  did.  If  he  said  the  bones 
were  then  united,  the  trath  or  fftldty  of  sudi 
statements  are  fbr  consideratlbn.  A  phyd- 
dan,  skilled  In  determining  existing  bodily 
conditions,  dionld  be  hdd  to  be  making  state- 
ments of  tect'  rather  than  giving  a  mere 
opinion,  when  he  undertakes  to  state  a  then 
listing  condition  of  the  patient  So  in  this 
case,  if  the  company's  physidan  stated  to  de- 
ceased that  the  bones  of  his  arm  bad  then 
united,  and  such  stated  fact  was  not  true, 
and  the  deceased,  Hn  executing  the  release, 
bdieved  such  statement  of  t&et,  and  acted 
thereon,  then,  if  the  statement  waa  false, 
plaintiff  should  not  be  bound  by  the  release. 
But  tbe  trouble  with  plalntlfTs  Instruction  In 
this  case  la  that  it  does  not  present  tbat  ques- 
tion for  the  condderation  of  the  jury.  Tbe 
instruction  predicates  the  plaintiff's  right  to 
set  aside  tbe  release  upon  the  opinion  as  to 
the  date  of  the  future  recovery  of  the  de- 
ceased, and  not  upon  the  ground  that  the 
doctor  bad  stated  that  the  bones  were  then 
united,  when  in  truth  and  fact  they  were  not 
(We  use  the  term  "deceased,"  because  the 
original  plaintiff  is  dead  now,  and  the  suit  Is 
proceeding  in  the  name  of  his  admlnlstra^ 
trlx.)  The  wording  of  the  Instruction  upon 
this  question  is,  "And  yon  further  find  that 
sndi  doctor  assured  the  plaintiff  in  substance 
and  without  qualification  that  plaintiff's  left 
arm  would  be  as  good  and  strong  as  ever 
within  a  period  of  time  not  exceeding  six 
months,"  and  that  sndi  statement  was  fiilse, 
then  the  release  should  be  set  adde.  The 
whole  Instruction  Is  baaed  upon  the  opinion 
expressed  as  to  the  future  recovery  of  the 
plalnturs  arm,  and  not  to  any  false  state- 
ment of  a  then  existing  fact  Not  only  ^ 
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this  the  sitnatlon  of  the  Instrnction,  hut  It  la 
the  theory  of  the  reply,  which  we  have  set 
ont  fully  to  the  end  that  Its  purport  might 
be  seen.  It  la  true  that  in  such  reply  the 
plaintliE  avers  that  the  doctor  said  "that  the 
bone  pf  the  plaintiff's  left  arm,  where  broken, 
was  perfectly  reonltlns,"  but  the  instruction 
does  not  cover  this  idea.  It  should  also  be 
noted  that  the  allegation  is  that  the  bone 
"was  perfectly  uniting,"  whilst  the  proof  Is 
that  the  doctor  said  that  it  had  "perfectly 
united."  This  last  is  somewhat  by  the  way- 
side. The  point  Is  that  the  Instruction  allow- 
ed an  Invalidation  of  the  release  for  an  al- 
leged false  opinion  as  to  the  time  in  which 
the  arm  would.  In  the  future,  become  well, 
and  not  for  a  false  statement  of  a  then  ex- 
isting fact  So  that  grant  it  to  be  true  that 
when  the  doctor  told  deceased  that  the  bones 
of  his  arm  had  then  united,  and  in  so  doing 
stated  a  fact,  which,  if  false,  would  nullify 
the  release,  yet  no  such  theory  was  presented 
to  the  Jury,  and  that  case  has  never  been 
passed  upon  by  the  Jury.  The  release  could 
not  be  set  aside  for  the  mere  expression  of 
the  opinion-  covered  by  the  instruction.  In 
the  McFarland  Case,  supra,  the  language 
used  by  the  physician  was,  "Plaintiff  would 
be  up  and  around  In  ten  days  or  two  weeks 
of  this  we  then  said:  "As  to  the  last.  It 
amounts  to  no  more  than  an  expression  of 
opinion  as  to  the  probable  duration  of  plain- 
tiff's injuries."  Upon  the  theory  tbat  the  In- 
struction predicates  plaintUTa  right  to  avoid 
the  release  upon  the  finding  of  a  mere  false 
or  mistaken  opinion,  rather  than  upon  a  false 
statement  of  a  then  existii^  fact,  the  instruo- 
tlon  was  error,  for  which  the  case  will  at 
least  have  to  be  reversed. 

III.  Defendant  urges  tfeat  Its  demurrer  to 
the  evidence  should  have  been  sustained,  and 
therefore  that  the  case  should  be  reversed 
outrlgbt  This  is. pressed  upon  the  theory  of 
the  defendant's  answer  rather  than  upon  the 
theory  of  absence  of  negligence  upon  the 
part  of  defendant.  We  are  not  advised  by 
the  petition  what  acts  of  negligence  are 
chargeable  to  defendant,  but  there  is  evidence 
that  the  tank,  so  far  as  the  base  or  founda- 
tion is  concerned,  was  not  constructed  in  the 
usual  way,  nor  bad  it  been  bolted  up  in  the 
usual  way.  In  fact,  there  is  evidence  of  a 
negligent  construction  of  the  tank,  and  far- 
ther that  there  was  negligence  in  flllUig  the 
tank  with  water  in  Its  then  unfinished  condi- 
tion. There  may  be  other  matters,  but  these 
suffice  to  show  that  the  plaintiff  could  draw 
an  instruction  upon  the  negligence  of  defend- 
ant. 

We  take  it,  however,  that  defendant's  real 
contention  is  tbat  the  plalntlCTs  own  conduct 
precludes  him  from  recovery.  There  is  noth- 
ing in  the  assumption  of  the  risk  as  pleaded. 
The  deceased  did  not  assume  the  risk  of  the 
defendant's  negligent  acts.  There  is  much 
evidence  adduced,  by  a  cross-examination  of 
the  plalntiffa  witnesses,  which  goes  to  the 
questlcm  at  contributory  negligence.  The  evi- 


dence, from  this  source,  shows  that  the  tank 
was  being  filled  with  water  by  a  pnnap  in 
the  forenoon  of  the  day  of  the  acddent ;  that 
the  water  was  leaking  and  making  the 
ground  at  the  base  of  the  tank  wet  and  in- 
clined to  slide  or  slip ;  that  Just  l)efore  noon 
the  tank  was  quivering  and  waving  to  the  ex- 
tent of  two  inches  or  more;  that  deceased 
knew  all  these  things;  that  at  the  dinner 
meal  the  dangerous  condition  of  the  tank 
was  discussed  by  the  woikmen,  but  it  la  not 
clear  whether  deceased  heard  this  discus- 
sion ;  that,  knowing  th^  facts,  the  deceased, 
with  other  workmen,  obeyed  the  directions 
of  their  foreman  and  went  liack  to  work 
upon  the  tank,  the  deceased  being  up  near 
the  top  thereof;  that  shortly  after  their  re- 
turn to  work  the  tank  fell  and  injured  de- 
ceased. This  evidence  might  Justly  the  pres- 
entation of  these  acta  of  the  deceased  to  the 
Jury  upon  a  proper  instruction,  but  the  evi- 
dence does  not  show  such  Immlnoit  peril  as 
to  Justify  the  court  in  declaring,  as  a  matter 
of  law,  that  the  act  of  deceased  in  so  going 
back  to  work  upon  the  tank  would  preclude 
a  recovery  by  plaintiff.  At  most  It  was  a 
question  for  the  Jury  iq>on  proper  Instmc- 
tlons.  In  tills  case,  however,  both  sides  seem 
averse  to  Instructions.  •  Upon  the  question 
of  defendant's  negligence  we  believe  tlw 
plaintiff  was  entitled  to  go  to  the  jory,  and 
tills  contention  of  the  defendant  is  not  al- 
lowed. As  the  case  must  be  reversed  for  the 
giving  of  instruction  No.  1  for  the  plaintiff, 
we  need  not  discuss  the  excesslveness  of  ver- 
dict here  urged.  If  the  plaintiff  won  a  re- 
trial gets  a  verdict,  it  may  l>e  more  moder- 
ate next  time. 
Judgment  zeversed.  and  cause  remanded. 

LAMM,  a  3^  ooncurs.  BOND,  J.,  concurs 
for  the  reasons  assUned  In  the  quoted  poi^ 
tlon  of  his  opinion.  BBOWN,  3^  concurs  in 
result  WALKEB,  Jj,  concurs  In  result  and 
in  the  oi^on  exce^tt  paragraiA  1.  WOOD- 
SON, J.,  concurs  In  result  in  aepante  0(ds- 
ion.   FABIS.  J.,  not  sitting. 

WOODSON,  J.  (dissenting).  When  this 
case  was  In  Dlvalon  No.  1,  I  wrote  a  dissent- 
lug  opinion  upon  two  propositlODs:  First 
regarding  the  scope  of  tlie  insbuctlMi;  and. 
second,  regarding  the  opinion  of  the  medical 
expert  testimony.  I  acknowledge  I  was  par- 
tially wrong  upon  the  former,  but  adlwe  to 
my  views  expressed  as  to  the  l&tter. 

In  division  my  learned  Associate^  Judge 
BOND,  who  wrote  the  divisional  opinion,  cor^ 
recUy  applied  to  this  case  the  familiar  rule 
of  pracUce  that  whm.  Uie  plaintiff.  In  snb- 
mlttlng  his  case  to  the  Jury,  by  the  Instnw- 
tions  whi<^  omitted  therefrom  one  of  the 
Ingredient  elements  necessary  for  a  recorecy. 
and  thereby  Induced  the  court  to  give  tlie 
same,  should  suffer  the  penalty  of  bis  ernv 
by  having  the  Judgment  of  the  drcnlt  court 
in  his  favor  reversed  and  the  cause  zemand- 
ed ;  but  In  doing  so^  ha  stated  tlu  mle  too 
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broadly  as  my  learned  Associate,  Judge 
GRAVES,  has  done  In  this  case,  In  banc,  In 
tbls:  That  where  the  plaintiff  andertakes  to 
cover  bis  entire  case  by  Instructions,  and 
omits  therefrom  the  theory  of  the  defense 
imposed,  then  he  commits  the  same  error  that 
he  would  hare  done,  and  did  actually  com- 
mit, In  this  case,  by  omitting  from  his  Instruc- 
tions a  necessary  element  in  his  own  case. 
My  meaning  Is  this:  In  this  case,  after  the 
plaintiff  sustained  the  Injuries  complained  of, 
entered  Into  an  accord  and  satisfaction  of  his 
cause  of  action  with  the  defendant  The  de- 
fendant paid  Mm  a  certain  snm  of  money  In 
consideration  therefor,  and  the  plaintiff  ac^ 
cepted  the  same,  and  in  writing  receipted  for 
the  same  and  acknowledged  foil  and  complete 
satisfaction  for  all  damages  he  claimed  he 
was  entitled  to  on  account  of  said  injuries. 
In  all  such  cases,  prior  to  the  enactment  of 
section  1812,  R,  8. 1909,  the  plaintiff  could  not 
sue  and  recover  upon  a  cause  of  action  so 
settled,  because  the  law  required  him  to  go 
into  a  court  of  equity  and  have  the  accord 
and  satisfaction  set  aside  for  some  just 
ground;  but  after  the  passage  of  that  stat- 
ute, and  In  pursuance  to  its  proTiEdons,  such 
a  settlement  may  be  attacked  for  fraud  or 
other  equitable  grounds  In  the  same  action. 
But  In  each  Instance  the  burden  of  proof 
rests  upon  the  plaintiff  to  establish  the  fraud, 
etc.,  before  the  law  will  permit  him  to  recov- 
er damages  for  the  injuries  received. 

In  the  case  at  bar,  Judge  BOND  so  held, 
and  properly  ruled,  that  the  plaintiff's  In- 
structions were  erroneous  because  they  omit- 
ted the  element  of  fraud  mentioned;  and, 
there  being  no  express  aider  In  that  r^ard 
In  defendant's  Instructions,  the  judgment 
shonld  be  reversed  and  the  cause  remanded, 
and  It  was  accordingly  so  done.  I  dissenting 
upon  the  two  grounds  previously  mentioned, 
first,  because  I  erroneously  assumed  that  the 
burden  of  proving  the  fraudulent  release  was 
upon  the  defendant  and  not  upon  the  plain- 
tiff, where  It  properly  belonged ;  and  I  was 
therefore  of  the  opinion  in  that  case  that  It 
was  not  necessary  for  the  plalntlflfs  Instruc- 
tlons  to  submit  the  question  of  fraud  to  the 
jury,  but  that  It  should  have  been  submitted 
by  the  defendant's  instructions.  That  was 
where  I  erred.  The  fraud  being  a  part  of 
plaintiff's  case  and  not  of  defendant's,  It  be- 
came the  duty  of  the  former,  and  not  that  of 
the  latter,  to  Instruct  upon  that  Issne. 

Having  thus  disposed  of  my  own  error,  and 
stating  these  preliminary  matters,  I  will  now 
pay  my  respects  to  the  errors,  as  I  conceive 
them,  of  my  Associates,  Judge  BOND  In  divi- 
sion and  Judge  GRAVES  in  banc,  regarding 
tills  rule  of  evidence. 

I  maintain  upon  both  principles  and  au- 
thority that  under  our  system  of  jnrlspni- 
dence  all  that  Is  required  by  the  law  of  this 
state  to  entitle  the  plaintiff  to  recover  In  an 
action  at  law  Is:  (1)  To  state  in  his  petition 
the  facts  which  are  necessary  to  constitute 
Ids  cause  of  action ;  CS)  to  prove  those  facta 


by  a  preponderance  oi  the  evidence  Introduc- 
ed ;  (3)  and  to  submit  those  facts,  and  those 
alone,  to  the  jury,  under  fair  and  proper  in- 
structions. If  under  those  conditions  the 
jury  should  find  for  the  plaintiff,  I  insist  he 
is  entitled  to  a  recovery.  I  also  maintain 
upon  both  prlndple  and  authority  that,  before 
the  defendant  can  defeat  the  plaintiff's  right 
to  a  recovery  in  the  case  supposed,  he  must:: 
(1)  Plead  a  legal  defense  to  the  cause  of  ac- 
tion stated  in  the  petition ;  (2)  if  it  Is  a  gen- 
eral denial,  to  counteract  the  evidence  of  the 
prima  fade  case  made  by  plaintiff  by  compe- 
tent evidence;  (3)  If  an  affirmation  plea  of 
new  matter  Is  filed,  then  he  must  establish 
the  truthfulness  of  the  facts  of  the  new  mat- 
ter by  a  preponderance  of  the  evidence;  and 
(4)  In  order  to  Intelligently  present  the  de- 
fense so  made  to  the  jury,  he  should  submit 
those  facts  to  the  jury  by  proper  instructions. 

In  the  former  case,  if  the  Jury  should  find 
for  the  plaintiff,  then  In  my  opinion  this  nor 
any  other  court  should  Interfere  with  the 
verdict  of  the  jury  or  the  Judgment  of  the 
trial  court;  and  In  the  latter  case,  should 
the  Jury  find  for  the  defendant,  then  this 
court  should  not  disturb  the  verdict  of  the 
Jury  of  the  judgment  of  the  circuit  court 

By  the  foregoing  observations  I  do  not 
mean  to  contend  that  in  dvll  cases  the  court. 
In  the  absence  of  requests  by  the  plaintiff 
or  defendant,  Is  required  to  give  Instructions 
to  the  Jury,  nor  that  eltlier  the  plaintiff  or 
defendant  are  legally  required  to  ask  them; 
but  what  I  do  mean  to  state  Is  this:  That  If 
the  plaintiff  does  see  fit  to  ask  Instructions 
embracing  all  the  elements  of  bis  own  caae^ 
as  stated  In  his  petition,  and  of  which  there 
Is  evidence  tending  to  prove,  then  his  In- 
structions need  not  go  further  and  cover  the 
defendant's  theory  of  the  case.  In  other 
words,  the  defendant  cannot  stand  idly  by 
and  thereby  Impose  upon  the  court  or  the 
plaintiff  the  duty  of  instructing  the  Jury  up- 
on  his  theory  of  the  case,  when  perhaps  nei- 
ther of  which  are  perfectly  familiar  with  It 

The  law  Is,  and  the  practice  In  this  state 
has  uniformly  been,  to  give  Instructions  for 
the  plaintiff,  which  present  only  his  case  to 
the  jury,  and  to  give  InstructionB  for  the  de- 
fendant which  present  only  his  defense  to 
the  case  made  by  the  plaintiff. 

The  only  ruling  of  this  court  In  my  Dil- 
lon, to  the  contrary  where  the  point  was 
made,  that  I  have  seen  or  have  been  able  to 
find,  is  found  in  the  case  of  Sullivan  v.  Rail- 
way Co.,  88  Mo.  169.  There  It  was  held,  as 
the  opinion  here  holds,  that  In  an  action  for 
Injuries  resulting  from  the  negllg.ence  of  the 
defendant  and  In  wbidi  the  Issue  of  plain- 
tiff's contributory  n^llgence  was  made,  tta 
Instruction  was  erroneous  which  hypothe- 
cates the  facts  as  to  defendant's  negligence 
and  authorizes  a  verdict  for  plaintiff  there- 
in without  in  the  same  Instruction  limiting 
such  light  of  recovery  to  the  absence  of  such 
contributory  negligence  on  the  part  of  the 
plaintiff.   (The  word  "hypothecates"  is  used 
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because  the  court  used  It  In  ttiat  case.)  Tbat 
opinion  was  by  a  divided  court;  Black  and 
Norton,  JJ.,  dissenting. 

The  writer  had  the  honor  of  presenting  the 
same  question  again  to  this  court  In  the  case 
of  Owens  v.  Railway  Co.,  95  Mo.  169,  8  S. 
W.  350,  6  Am.  St  Rep.  39.  It  was  there  In- 
sisted that  the  ruling  In  the  Sullivan  Case 
was  erroneous  under  the  rules  of  pleading 
and  practice  In  force  In  this  state,  which  do 
not  require  the  plalntifT,  as  In  some  of  the 
states,  to  charge  In  the  petition  or  prove  by 
the  evidence  that  he  was  free  from  contribu- 
tory negligence,  but  Imposes  the  duty  upon 
the  defendant  to  plead  and  prove  contribu- 
tory negligence.  In  other  words,  that  the  In- 
structions for  the  plaintiff  need  be  no  broad- 
er than  his  petition  and  proof,  and  that,  If 
the  defendant  wished  to  rely  upon  contribu- 
tory negligence  or  other  facts  as  a  defense, 
he  must  plead  and  prove  them  and  ask  the 
court,  If  he  deems  proper,  to  submit  them 
to  the  Jury  by  the  Instructions  given  on  his 
behalf ;  but  he  cannot  impose  that  duty  up- 
on the  plaintiff. 

The  court  In  the  Owens  Case  accepted  this 
view  of  the  law,  and  in  express  terms  over- 
ruled the  Sullivan  Case,  and  in  doing  so  used 
tills  language:  "The  instructions  are  to  be 
taken  as  a  whole,  are  so  taken  by  men  of 
common  understanding,  and  can  be  under- 
stood In  no  other  way.  There  Is  no  neces- 
sity for  qualifying  each  by  an  express  ref- 
erence to  the  others.  They  thus  quali^ 
themselves,  when  In  the  form  these  instruc- 
tions are.  The  contrary  ruling  in  Sullivan 
T.  RaUroad,  88  Mo.  182,  la  not  to  be  fol- 
lowed." 

The  plaintifTs  Instructions  do  not  in  man- 
datory language  tell  the  Jury  to  find  for  him, 
nor  do  those  of  the  defendant  tell  them  to 
find  for  the  defendant,  but  do  tell  them  that 
If  they  find  the  facts  to  he  as  stated  In  the 
petition  to  be  true  as  plaintiff's  evidence 
tends  to  show,  then  they  will  find  for  him; 
but,  upon  the  other  hand,  that,  If  they  find 
the  facts  to  be  aa  contended  for  by  defend- 
ant, then  they  will  find  for  him.  Clearly 
there  Is  no  conflict  between  the  two,  for  the 
reason  tbat,  If  the  Jury  find  for  the  one,  they 
must  necessarily  find  against  the  other,  as 
this  court  has  many  times  so  held. 

The  same  question  was  presented  again  In 
the  case  of  Melly  v.  Railroad  Co.,  215  Mo. 
667,  on  page  587,  114  S.  W.  1013,  1019,  where 
this  conrt  said:  "Appellant  assails  t^ie  cor- 
rectness of  instruction  numbered  1,  ^ven  by 
the  court  in  behalf  of  the  respondent,  for  the 
reason  assigned  that, ,  while  It  purports  to 
cover  the  whole  case,  it  omits  one  of  the  de* 
fenses  pleaded  in  the  answer,  namely,  as- 
sumption of  risk.  We  have  been  dted  to  no 
authority  sustaining  the  position  assumed  by 
counsel  for  appellant,  and  we  have  been  un- 
able to  find  any  case  in  this  state  lending 
color  to  that  contention,  excepting  the  case 
•  ♦  *  by  a  divided  court  (Norton  and 
Black,  JJq  dissenting),  It  was  held  that  an 


Instruction  wlildi  embraced  all   the  fact« 
which  were  necessary  to  be  found  by  th-* 
Jury,  before  the  plaintiff  would  be  entitle*! 
to  recover,  must  also  tell  the  Jury  that,  he 
fore  a  recovery  could  be  had,  the  Jury  roust 
also  find  tbat  the  plaintiff  was  not  guilty  of 
contributory  negligence.   But  do  case  ha- 
been  found  In  this  state  or  elsewhere,  going 
to  the  full  extent  contended  for  by  learned 
counsel  for  appellant ;  nor  Is  the  doctrine  an- 
nounced m  the  Sullivan  Case  any  longer  the 
law  of  this  state.   That  case  has  been  over- 
ruled many  times  In  express  terms  by  thU 
court,  among  which  are  the  following:  Owens 
V.  Railroad,  95  Mo.  169  [8  S.  W.  350,  6  Am. 
St,  Rep.  39] ;  Dougherty  v.  Railroad,  97  Ma 
loc.  clt  661  18  S.  W.  900,  11  S.  W.  251]; 
Burlington  Bank  v.  Hatch,  98  Mo.  loc  dL 
379  [11  S.  W.  739];  Rellly  v.  RaUroad,  M 
Mo.  600  [7  S.  W.  407] ;  State  ei  rel.  t.  Hope, 
102  Mo.  loc.  eit.  426  [14  S.  W.  985] ;  Bur- 
doln  T.  Trenton,  116  Mo.  loc  clt  372  [22  S. 
W.  728];  Hughes  v.  Railroad,  127  Mo.  Iog 
dt.  452  [30  S.  W.  127];  Meadows  v.  Life 
Ins.  Go.,  129  Mo.  loc  clt  97  [31  S.  W.  678,  50 
Am.  St  Rep.  427] ;   Anderson  v.  Railroad, 
161  Mo.  loc.  clt.  427  [61  S.  W.  874]." 

And  In  Lange  v.  Mo.  Pac.  Ry.  Co.,  208  Mo. 
458,  loc.  clt  478,  106  S.  W.  660,  666,  this  court 
said:  "The  third  objection  to  this  Instruc- 
tion Is  that  it  ignores  the  question  of  contrib- 
utory negligence.  While  that  Is  true,  yet 
that  question  was  presented  to  the  Jury  In 
instruction  numbered  3  given  for  respond- 
ent which  properly  submitted  that  Issue  to 
the  Jury.  Schmltz  v.  Railroad,  119  Mo.  256, 
Joe  clt.  269,  276  [24  S.  W.  472.  23  L.  B.  A. 
250] ;  Court  In  Banc ;  Baker  v.  Railroad,  147 
Mo.  loc.  clt  168  [48  S.  W.  833] ;  Blackwell  t. 
Hill,  76  Mo.  App.  53;  Lange  v.  Railroad,  115 
Mo.  App.  589  [91  S.  W.  989]."  The  same  rule 
is  announced  in  Anderson  v.  Union  Terminal 
Ry.  Co.,  161  Mo.  413,  loc.  clt  428.  61  S.  W. 
874 ;  Meadows  v.  Life  Ins.  Co.,  129  Mo.  67. 
loc.  dt  97,  31  S.  W.  578,  50  Am.  St  Rep. 
427;  Hughes  v.  Railway  Co.,  127  Mo.  447. 
loc.  dt  452.  30  S.  W.  127. 

In  State  ex  rel.  v.  Hope,  102  Mo.  410.  loc. 
dt  426.  14  S.  W.  985,  989.  this  court  In  dis- 
cussing this  question,  said:  "The  point  of 
the  only  objection  urged  against  plaintiffs 
Instructions  Is  tbat  tbey  authorize  a  verdict 
for  plaintiff  upon  his  theory  of  the  facts  In 
the  case,  without  embracing  lu  the  same  in- 
structions other  facts  constituting  defend- 
ants' theory  of  the  case.  If,  however,  the 
legal  propositions  they  contain  are  correct 
(and  tbls  is  not  disputed),  and  defendants' 
theory  was  properly  presented  to  the  jury 
In  their  own  Instructions,  this  mode  of  lu- 
strnctlon  would  not  furnish  cause  for  re- 
versal. Owen  V.  Railroad,  95  Mo.  169  [S  S. 
W.  350,  6  Am.  St  Rep.  39] :  Burlington  First 
Nat.  Bank  v.  Hatch,  98  Mo.  376  [11  S.  W. 
739] ;  Dougherty  v.  Railroad,  97  Mo.  617  [S 
S.  W.  900,  11  S.  W.  251]." 

And  In  Dougherty  v.  Railroad  Co.,  97  Ma 
647,  loc  dt  661,  8  S.  W.  900,  904,  this  court 
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said:  "The  flftli  glren  for  plaintiff  is  com- 
plained of  for  tlie  reason  that  It  Ignores  the 
coiitrlbntory  negllgenec  of  plaintiff,  and  an- 
thorizes  and  directs  a  rerdlct  for  plaintiff, 
without  regard  thereto.  A  similar  omission 
in  an  Instrnctlon  of  this  sort  was  held  fatal 
error  in  the  case  of  SalUvan  t.  Bailroad,  88 
Mo.  169,  bat  the  doctrine  of  that  case  has 
recently  been  OTermled  In  the  late  case  of 
Owens  T.  Railroad,  95  Mo.  189  [8  S.  W.  3S0, 
6  Am.  St  Bep.  89] ;  and  upon  the  authority 
of  the  Owens  Case  Just  cited,  and  onder  the 
tIcwb  there  adopted  by  a  majority  of  my  as- 
sociates, the  omission  of  the  defense  of  con- 
tributory negligence  from  the  instruction  un- 
der review  is  not  to  be  regarded  as  fatal 
error,  requiring  a  reversal  of  the  judgment 
in  the  cause."  The  same  rule  Is  announced 
in  Burlington  Nat  Bank  v.  Hatch,  98  Ma 
loc.  dt  878,  379, 11  S.  W.  789. 

The  case  of  Owens  v.  Railway  Co.,  supra, 
has  been  cited  and  followed  by  the  Courts  of 
Appeals  in  mora  than  60  cases,  sa>ing  noth- 
ing about  other  cases  dted,  by  tluwe  courts 
announcing  the  same  rule. 

It  seems  to  me  that  the  law  as  thns  an- 
nounced by  tbis  court  and  the  Courts  of  Ai>- 
peals  should  be  followed  and  forever  put  this 
question  at  rest;  If  not  then  they  should  be 
overruled  In  terms  so  they  will  no  longer 
mislead  the  bench  and  bar,  and  act  .as  pit- 
falls Into  which  the  profession  and  litigants 
must  and  will  stumble  and  falL 

This  court  was  led  Into  an  erroneous  rul- 
ing In  the  case  of  Sullivan  v.  Railway.  Co., 
supra,  by  following  the  decisions  of  courts 
where  the  law  of  their  states  requires  the 
plaintiff  to  allege  and  prove  that  he  was  free 
from  contributory  negligence,  which,  under 
Buch  a  law,  it  was  perfectly  proper  for  such 
courts  to  hold  that  the  instruction  given  for 
the  plaintiff  should  call  the  attention  of  the 
Jury  to  the  question  of  contributory  negli- 
gence for  the  reason  that  It  was  a  part  of 
the  plalntUTs  case,  but  not  so  in  this  state, 
where  contributory  negligence  Is  purely  a 
matter  ot  defense,  and  must  be  pleaded  and 
proven  by  the  defwdant  to  be  available. 

II.  The  second  ground  for  my  dissent  in 
tbis  case  is  that  the  majority  opinion  holds 
that  the  opinion  of  Dr.  McCandless,  given 
to  the  plaintiff,  regarding  the  condition  of 
bis  arm,  was  not  the  statement  of  an  opin- 
ion merely,  but  "was  the  statement  of  a 
fact"  Our  learned  Associate  cites  some 
very  respectable  authority  which  seems  to 
support  htm  In  that  statement;  nevertheless 
I  dissent,  from  it  because  the  expression  of 
an  opinion,  by  a  doctor  regarding  the  con- 
dition of  a  person,  is  not  the  statement  of  a 
fact  but  is,  in  the  very  nature  of  the  case, 
nothing  more  or  less  than  the  opinion  of  the 
doctor  who  gives  it  and  the  opinions  of  all 
courts  in  Christendom  to  the  contrary  will 
not  change  the  fact  that  an  opinion  Is  an 
opinion,  and  not  a  fact  I  have  often  heard 
that  for  all  practicable  purpose,  a  court 
oonld  dedda  that  black  is  whita;  but  Otis  la 


tlie  first  time  In  my  life  where  I  have  seen, 
In  black  and  Yrttite^  that  principle  decided  by 
a  court 

However,  I,  for  one.  Intend  to  ding  to  the 
old  idea  that  an  opinion  is  but  the  Judgment 
or  bdief  of  the  party  who  gives  expression 
to  It;  and  In  my  judgment  the  character 
of  the  opinion  is  not  metamorphosed  in  a 
fact  because  perchance  it  is  expressed  by  an 
expert  upon  the  subject  In  question.  The 
knowledge  and  wisdom  of  the  person  giving 
the  opinion,  If  honest,  adds  weight  to,  but 
does  not  change  the  character  o^  the  expres- 
sion. No  doctor  on  earth  can  state  as  a 
fact  what  will  be  the  result  of  a  certain  in- 
jury received,  not  even  of  a  pin  scratch.  Or- 
dinarily a  doctor,  or  any  one  else,  for  that 
matter,  would  tell  you  that  such  an  Injury 
would  be  trivial  and  would  soon  heal,  but 
how  often  have  we  seen  and  heard  of  In- 
juries no  more  serious  In  character  prove 
fatal,  even  under  the  care  and  treatment  of 
the  most  learned  and  sUUed  physicians  of 
the  land.  That  Is  common  knowledge  and 
every  one  knews  it;  and  there  Is  not  a  man 
or  woman,  with  ordinary  Intelligence,  who 
does  not  know  that,  when  he  or  she  consults 
a  physician,  he  will  only  express  an  opin- 
ion as  to  his  or  her  condition,  and  all  the  as- 
surances the  physician  may  offer  that  he 
knows  what  he  is  talking  about  will  not  de- 
ceive him  or  her  in  the  least  In  that  regard, 
and,  if  pressed  too  far,  it  Is  more  than  like- 
ly such  assurances  will  cause  them  to  con- 
sider him  a  quack  and,  Instead  of  trusting 
him,  will  lose  all  confidence  In  his  opinion 
and  respect  for  his  word.  In  other  words, 
such  matters  are  not  embraced  within  the 
fleld  or  scope  of  human  knowledge,  but  rest 
in  opinion  only,  the  same  as  the  opinion  of  a 
lawyer.    No  man  knows  the  law. 

With  these  preliminary  observations,  let 
us  consider  the  plaintiff.  He  testified  that 
he  went  to  Dr.  McCandless  and  stated  to 
him  that  he  had  sustained  an  injury  through 
the  negligence  of  the  defendant  and  that  he 
was  thinking  of  settling  with  the  company 
for  the  damages  received  In  consequence 
thereof,  and  told  him  that  he  wanted  his 
honest  opinio!}  as  to  his  condition,  in  order 
to  dx  the  amount  of  the  damages.  In  re- 
sponse thereto,  he  further  testified  that  Dr. 
McCandless  said,  "Young  man,  I  will  guar- 
antee you  will  have  a  good  arm  inside  of  six 
months;"  and  that  the  doctor  further  told 
him  that  there  was  a  perfect  union  of  the 
bone  of  the  arm,  which,  of  course,  was  but 
an  opinion,  as  he  could  not  see  that  frac- 
ture or  Its  condition.  This  language  Of  the 
doctor  must  be  construed  in  the  light  of  the 
facts  and  drcomstances  that  existed  at  the 
time  he  gave  expression  to  it  The  plaintiff 
did  not  ask  the  doctor  to  guarantee  that  he 
would  have  a  good  arm  in  six  months  or 
within  any  other  period  of  time ;  consequent- 
ly he  was  not  expecting  a  guarantee,  but 
asked  him  for  Mt  honett  oj^inion  as  to  his 
condition,  and  that  was  what  be  expected 
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a&d  wbat  be  recelTed.  The  plaintifF  never 
relied  upon  the  guaranty,  bat  npon  the  opin- 
ion. The  expression  of  the  doctor  that  he 
would  guarantee  that  plalntltTs  arm  would 
be  as  good  aa  ever  In  six  months  was  made 
by  him  for  the  purpose  of  giving  force  and 
character  to  his  opinion,  and  not  in  the  sense 
that  he  was  Insuring  the  plaintiffs  arm  In 
that  regard,  and  the  latter  knew  that  the 
doctor  used  the  word  "guarantee"  In  that 
sensa  While  the  use  of  that  word  by  the 
doctor  might  and  probably  did  have  weight 
with  the  plalntlfF.  nevertheless  he  understood 
and  knew  that  the  doctor  was  expressing 
only  his  opinion  aa  to  his  condition ;  and 
upon  that  opinion  he  settled  with  the  com- 
pany. 

In  effect  It  la  contended  in  this  suit  that 
the  doctor's  opinion  was  in  fact  a  guaranty 
that  the  fractured  arm  had  perfectly  united 
and  would  be  completely  well  within  six 
months,  and  that  the  defendant  is  bound  by 
that  guaranty.  This  contention  Is  untenable 
for  two  reasons:  First,  because,  as  before 
stated,  neither  the  doctor  nor  the  plaintiff 
understood  that  the  opinion  was  to  operate 
as  a  guaranty;  and,  second,  because,  If  the 
plaintiff  so  understood  It  to  be  such,  stlU  he 
would  not  be  entitled  to  a  recovery  for  the 
reason  that  ther6  la  no'  evidence  In  this  rec- 
ord which  tends  to  show  that  the  doctor  had 
authority  to  make  a  contract  of  guaranty  for 
the  defendant,  and  having  no  such  authority, 
ii  he  make  such  a  guaranty,  then  be  would 
be  personally  liable  thereon,  but  who  would 
ever  think  of  suing  him  on  such  a  pretended 
contract  of  guaranty?  Be  and  every  one 
else  would  say  it  was  his  opinion.  In  short, 
tbe  plaintiff  asked  tbe  doctor  for  an  honest 
opinion  as  to  his  condition,  and  the  doctor, 
80  far  as  this  record  shows,  gave  him  an 
honeat  opinion,  and  now  since  be  was  mis- 
taken in  that  opinion,  if  be  was,  the  plain- 
tiff now  seeks  to  set  aside  the  aetOemeat 
and  bold  fbe  defendant  liable  for  tbe  orlgl- 
nal  Injury. 

If  the  petition  bad  charged  ftnd  tbe  plain- 
tiff  bad  iwoven  by  tbe  evidence  that  tbe  opin- 
ion of  Dr.  BfcOandlesa  was  fklae  and  was 
kiiQwlnsfly  and  frandnlently  made  for  tbe 
mupose  ta  injuring  tbe  plaintiff,  and  that  it 
did  ao,  quite  a  different  questlfni  would  be 
presented;  but  there, la  not  a  word  ot  evi- 
dence In  tbls  case  that  toids  to  show  that 
Dr.  BIcCandlesa  falsely,  knowingly,  or  frand- 
olmtly  gave  bla  opinicm  at  to  the  condition 
of  the  plalntifL  Under  tbls  state  of  facts, 
this  case  falls  dearly  within  tbe  role  of 
law  announced  by  this  court  in  tbe  cases  of 
McIPBrland  v.  Railway  Co.,  12B  Mo.  263,  28 
S.  W.  BOO,  and  Homutb  t.  Street  By.  Co.. 
129  Mo.  629,  31  S.  W.  903,  That  being  true, 
the  ooort  ahonld  bare  sustained  a  demurrer 
to  the  evldenca  Without  there  was  other  evl- 
drace  to  carry  tbe  case  to  tbe  jury  upon  that 
point,  I  ezprass  no  opinion. 


For  tbe  foregoliv  reasons  I  dissent  ftom 
the  majority  oplnlMi;  bnt  believe  that  the 
judgment  of  the  circuit  court  should  be  re- 
versed, and  tbe  cause  remanded  for  a  new 
trial  in  confoimltT'  to  flu  vlewa  lier^  ox- 
pressed. 

WALEBB,  J.,  concurs  In  paragraph  1. 


JBUDB  et  aL  T.  SOia  et  aL   (No.  1601O 
(Snpreme  Coort  of  MissoarL    May  4,  1914J 

1.  JrooifwrT  (I  140*)— Dbfault  JtJDoiiziiT- 

BnriNO  ABIDB— dTATDTOBT  PBOVISIOItB. 

Rev.  St  lOOe,  I  2101,  providing  that  a 
final  judgmeut  entered  against  a  defendant  not 
Bummoned,  and  not  appearing,  may  be  set  aside 
witbln  a  spedfled  period  on  defendant  fiHny  a 
petition  for  review  showing  a  good  cause  for 
relief,  does  not  apply  where  defendant  appear- 
ed and  filed  an  answer  to  tbt  original  petition, 
though  he  Bubsegaently  fidled  to  appear  and 
take  part  in  the  soluieqnent  proeeecnnca,  re- 
sulting In  an  adverse  jndgmoit 

[Bd.  Note.— For  other  eases,  see  Jndnient, 
Cent  Dig.  f  2B2;  Decv  Dig.  f  14a*l 

2.  Jvoaumat  Q  168*)— VAGATXHe  Jitdokkkt 

— OXOURDS— IBBMUUBITT— Monoir. 

A  motion  under  Rev.  St  1900,  f  2121,  de- 
claring that jjadgmentB  shall  not  be  set  aside 
for  Irregularitir  on  motion,  unless  tbe  motion 
is  made  within  three  years  after  tbe  tenn  at 
which  tbe  jui^ent  was  rendered,  must  be 
based  on  an  irregularity  patent  on  the  record, 
and  not  depending  on  prow  outside  tbe  record 
[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  fl  SO(V-301;  Dec  Dig.  f  1S3.*] 

8.  JuDGUBNT  (I  209*)— SamNQ  AaiOB— Jnnis- 

Dicnon  or  Court. 

Hie  court  except  aa  authorised  t»  atat- 
nte,  has  no  antborl^  to  diatorb  Its  jndgmoit 
after  the  lapse  of  the  term. 

Pld.  Note.— For  other  caaea,  oee  Jodgmrab 
Gent  Dig.  ft  088-688;  Dec.  Dig.  |  298l*] 

4.  JuDaHXNT  ({  834*}— Daxonc  Judqmeut— 
Vacatiom— GoBAic  Nobis. 

A  writ  of  error  coram  noMs  to  vacate  a 
default  judgment  is  granted  only  to  correct  an 
error  of  fact  pertinent  to  the  Issoes  In  the 
case,  and  not  mere  extraneous  matters. 

[Ed.  Note.— For  other  cases,  see  Jodgment 
Cent  Dig.  |{  63&-e46;  Dec  Dig.  |  S34.*] 

5.  JnDaMENT  <f  SS4*)— I^Anxs  Juoaicm^ 
Vacation— CoaiH  Nobis. 

A  motion  to  set  aside  a  defanlt  Judgment, 
on  the  ground  that  plaintiff  fraudidently  mia- 
led  couneel  for  defendant  as  to  the  time  of  tlie 
trial  of  tbe  caae,  is  not  an  application  for  a 
writ  of  error  coram  nobia,  for  the  trial  of  the 
issue  of  fraud  is  the  trial  of  an  iasae  outside 
of  any  involved  In  the  caas  in  which  the  judg- 
ment was  rendered. 

[Bd.  Note. — For  other  cases,  see  JnigmatL 
Cent  Dig.  fl  688-646;  Dec  Dig.  |  88^^ 

6.  Jcnoimrr  (|  834*)-^Depauijt  JtmeiiBiiT- 

VaOATION— COBAH  NOBEIS. 

An  application  for  a  writ  of  error  coram 
nobis  to  set  aside  a  defanlt  Judgment,  based  oo 
a  fact  known  to  the  party  applying  and  to  tbe 
court  prior  to  the  rendition  of  uie  judgment  i> 
property  denied. 

[Ejd.  Note.— For  other  cas^  see  Jodgment 
Cent  Dig.  II  e38-«M;  Dec  Dls.  I  384?] 
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7.  JUDGMBWT  (f  403*)— VAOATIOK— BQUITABLB 

Sei.ief— Indxfendkht  Aonoir. 

The  equitable  remedy  to  let  and«  «  judg- 
meot  for  fraud  can  on^  be  Invoked  by  an  in- 
dependent eqtdtable  action. 

[Ed.  Note.— For  other  cases,  see  Jodgmentt 
Cent  Dig.  |  764;  Dec  Dig.  |  408.*] 

8.  Appeal  and  Ebboe  (|  876*)  —  BsTiiw  — 
Tacatioi*  or  JuDounr. 

A  plaintiff  who  treats  an  appUottion  07  de- 
fendant to  vacate  a  default  jndgment  as  a  mo- 
tion, and  who  challenges  the  saffidency  there- 
of by  objection  to  evidence,  on  the  groand  that 
the  motion  shows  on  its  face  that  it  will  not 
lie,  and  that  the  facts  proposed  to  be  adjudi- 
cated cannot  be  reached  ay  motion,  is  not  there- 
by precluded  from  questioning  the  sufficient 
of  the  motion  on  appeal  from  a  judgment  set- 
ting aude  the  jndgiaent 

[Ed.  Note^ror  other  eaaes.  see  Appe^  and 
Error,  Cent.  Dig.  H  3549-83»;  Dec^g.  8 
876.«] 

8.  Appeal  and  Bubok  (|  644*)— QumzoNB 
Beviewabu— Beoobd  Pbopeb. 

Where  the  record  proper  shows  the  ren- 
dition of  a  valid  judgment  at  a  term  of  court 
and  the  settiiv  thereof  at  a  sabseqaent 

term  when  the  court  had  lost  jorisdiction  over 
the  judgment,  tlie  acUon  of  the  court  in  setting 
aside  the  jn^ment  was  reviewable  on  the  rec- 
ord proper. 


10.  Appeal  and  Bbbob  <f  S44*)— Quktciobb 

Review ablk—Reoobd  Pbopeb. 

A  motion  in  the  nature  of  an  application 
for  a  writ  of  error  coram  nobis  to  set  aside  a 
default  Jad^ent  ia  In  the  nature  of  a  petition, 
and  ia  a  part  of  the  record  proper,  and  need 
not  be  preserved  by  bill  of  exceptions  to  re- 
quire the  court  on  appeal  to  review  the  setting 
aside  of  the  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ewor.  Cent  Dig.  U  2412-24US,  2417^420, 
2422-^.  2428.  2478,  2479;  Dee.  Die  1  S44.*] 

Lamm,  a  J.,  diaaentinc. 

In  Banc.  Appeal  from  Clrcnit  Coart,  Ste. 
QenevleTO  County ;  Cbas.  A.  KlUian,  Judge. 

Action  by  Snean  Jende  and  others  against 
Ibomas  B.  Sbna  and  others.  From  a  Judg- 
meat  setting  ajdde  a  Jadgioent  for  iflalntiffB, 
they  appeal.  Reversed. 

Jere  8.  Oossom,  of  Camthersvllle,  W.  O. 
Anderson,  of  St  Louis,  and  Pope  &  Lehman, 
of  Jefferson  City,  for  appellants.  Ely  &  Kel- 
so, of  Cape  Qlrardean,  and  John  A.  Hope,  of 
St  Lonls,  for  respondaits. 

WAI£BB»  J.  This  cause  was  certified 
here  by  the  St  Louis  Court  of  Appeals,  be- 
cause title  to  real  estate  was  Involved.  To 
get  at  the  real  Issues,  a  short  statement  of 
the  facts  will  suffice: 

This  Is  an  action  to  quiet  title  under 
old  sectloa  600,  B.  S.  1809.  Petition  was 
ffled  September  12,  1006,  In  the  circuit 
court  9t  Pottlseot  county.  Defendants  ap- 
peared and  filed  answer  at  the  regular 
November  term  of  tluit  court  At  the  re- 
qneat  and  costs  of  Thomas  B.  Sims,  it 
was  continued  OT«r  to  the  February  term 


of  said  court  At  the  Febmary  term  said 
Sims  took  a  change  of  venue  to  the  Ste. 
Genevieve  connty  circuit  court,  and  the  cause- 
was  duly  docketed  for  trial  at  the  April 
term,  1006,  of  said  last-named  court  At  said 
April  term  said  Sims,  through  his  attomeyr 
Judge  George  H,  Williams,  applied  for  and 
obtained  a  continaance  of  the  cause  until  the 
23d  day  of  July,  1006,  and  was  taxed  with 
the  costs  of  such  continuance.  On  said  23d 
day  of  July  the  said  Sims  again  appeared 
through  his  attorneys,  Whltledge  &  Pratt, 
and  filed  Ms  application  for  a  continuance 
to  the  next  regular  term  of  the  conrt  which 
was  by  the  court  refused,  and  thereupon  the 
said  Sims,  through  his  sai^  counsel,  refused 
to  appear  further  in  the  case.  The  judgment 
record  of  the  court  on  July  23,  1006,  being 
a  part  of  the  April,  1006,  term  of  the  conrt, 
thus  epmks:  "Now  come  the  plalntUTs  by 
their  attorneys,  and  all  the  defendants,  hav- 
ing appeared  and  answered  plaintiffs'  peti- 
tion In  sold  cause,  say  nothing  further  In 
bar  of  plalntUTs*  action.  Thereupon  plain- 
tiffs, by  their  attorneys,  waive  a  Jury  and 
submit  this  cause  to  the  court  upon  the 
pleadings  and  the  evidence  and  proof  ad- 
duced in  said  cause,  and  the  court,  having 
heard  and  considered  the  same,  doth  find 
that  the  plaintilts  are  the  owners  in  fee 
of  the  land  described  in  the  petition  as  fol- 
lows, to  wit:  The  northeast  quarter  of  sec> 
tion  twenty-eight  (28),  in  township  nineteen 
(IS),  north  of  range  twelve  (12)  east,  lying, 
bebig,  and  situate  In  Pemiscot  connty,  MU- 
sonri,  and  that  the  plaintiff  Susan  Jeude  is 
the  owner  and  entitled  to  a  dower  interest 
In  said  land  as  the  widow  of  Gasper  Jeude, 
deceased,  and  that  each  of  the  other  pialn- 
tlfCs  own  an  undivided  one-fifth  interest  In 
fee  In  and  to  said  land,  subject,  however, 
to  the  said  dower  interest  of.  Susan  Jeude, 
and  that  the  defendants,  nor  either  of  them, 
have  any  right  title,  or  interest  or  estate 
Id  and  to  said  above-de8crll>ed  land.  It  is 
therefore  ordered  and  adjudged  and  decreed 
by  the  court  tliat  the  absolute,  legal,  and 
equitable  title  to  said  land  is  in  the  plain- 
tiffs, Susan  Jeude^  Walter  G.  Jeude,  Fredreca 
M.  Jeud^  Emma  Jeud^  Herbert  L.  Jeude, 
and  Ctiarles  C.  Jeud^  and  tliat  the  defend- 
ants, and  those  tiaiming  under  tbem,  are- 
hereby  prednded  and  forever  barred  from 
setting  up  any  right  title,  interest  or  estate 
in  or  to  the  above^esaibed  land.  It  Is  fur- 
ther considered,  ordered,  and  adjudged  by 
the  court  that  plalntifb  have  and  recover  <^ 
and  from  the  defoidants,  Thranas  B.  Sims, 
lanra  B.  Tlstadt  Clara  If.  Barcroft  Mary 
F.  Llles,  and  ^ttle  Oreen,  th^  costs  in  this 
suit  extended  and  laid  out  and  that  they, 
the  above-mmtioned  plalntlfl^  have  execu- 
tion therefor." 

The  application  for  continuance  mentioned 
supra,  becomes  a  material  matter,  because  of 
the  facte  therein  recited:    "And  now  comes 
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tbe  above-named  Thomas  B.  Sims,  by  T.  B. 
Whltledge  and  JoBeph  Pratt,  Us  attorneyB, 
and  moves  tbe  court  to  continue  this  caose 
to  the  24tb  day  of  July,  1906.  for  the  reason 
stated  in  the  following  affidavit:  T.  B. 
Whltledge,  being  duly  sworn,  says  that  one 
George  H.  Williams,  of  St  Louis,  is  the 
principal  attorney  for  the  defendants  In  this 
cause,  and  that  himself  and  Joseph  C.  Pratt 
were  employed  by  the  said  Mr.  Williams  at 
the  last  term  of  this  court  to  assist  in  the 
trial  of  the  said  cause,  and  that  they  knew 
nothing  of  the  merits  of  the  case,  and  are 
not  prepared  and  cannot  safely  go  to  trial 
at  this  term  of  the  court  on  account  of  the 
absence  of  the  said  George  H.  Williams,  the 
attorney  of  the  defendants  as  above  stated ; 
that  himself  and  Mr.  Pratt  fully  expected 
the  said  Mr.  Williams  to  be  in  attendance 
for  the  trial  at  this  tenn  of  court,  and  fully 
expected  bim  to  arrive  at  the  10-.30  train 
from  St  Louis,  and  upon  his  failure  to  ar- 
rive upon  said  train  be  called  up  by  tele- 
phone the  St  Louis  office  of  Stewart,  ElUott 
&  Williams,  the  law  firm  of  the  said  George 
H.  Williams,  of  St  Louis,  and  was  informed 
by  the  person  In  charge  of  the  office  that 
Mr.  Williams  was  absent  from  the  city,  and 
further  stated  that  a  copy  of  a  letter  was 
on  the  flies  of  thdr  office  written  by  Mr. 
Williams  to  Ely  &  Kelso,  a  firm  of  lawyers 
at  Kennett  Missouri,  whldi  stated  that  he 
(Mr.  Williams)  bad  seen  Mrs.  and  Miss 
Jende,  two  of  the  plaintiffs  In  the  above- 
entitled  cause,  and  made  an  agreement  with 
them  that  this  case  was  to  be  continued  by 
consent  to  the  next  r^lar  term  of  this 
court;  that  tbe  said  letter  Was  dated  on  Jobe 
18,  1906,  and  tliat  said  Ely  &  Ketso  were  in 
aald  letter  directed  to  inform  Mr.  Gossom, 
tbe  attorney  tar  the  plaintiffs  In  this  cause, 
of  the  said  agreement  for  eontinnance;  that 
the  letter  flies  aiso  contained  a  letter  from 
the  said  Ely  ft  Kelso,  dated  June  28d,  ac- 
knowle^;lng  tbe  recrtpt  of  said  letter,  and 
stating  that  ttiey  would  inform  Mr.  Oossom 
of  the  agreement  to  eontinne,  and  Qiat  tbe 
said  George  H.  Williams,  In  good  faith,  and 
relying  on  tbe  said  agreement  with  the  above- 
named  plaintiUfB,  and  for  ttiat  reason  alone, 
did  not  come  down  for  the  trial  of  this 
cause  at  this  time.  Tbe  affiant  further  says 
that  he  was  Informed  that  Mr.  Williams 
could  be  here  In  tfnie  for  the  trial  of  said 
cause  by  to-morrow  mopnlng,  if  tbe  court 
would  continue  it  until  that  time.  Affiant 
further  says  that  n^tber  be  himself  or  Mr. 
Pratt  have  any  of  the  title  deeds  necessary 
to  be  introduced  in  this  cause  in  order  to 
properly  defend  the  said  action;  tbat  all 
such  title  deeds  are  In  tbe  possesston  of  tbe 
said  Mr.  Williams  and  Thomas  B.  Sims,  tbe 
defendant,  and  afllant  further  states  that  he 
is  Informed  and  believra  tbat  the  said  Thom- 
as B.  Sims  Is  now  sick  and  unable  to  be  in 
attendance  for  trial  at  this  term  of  court, 
and  that  tbe  defendant  cannot  safely  go  to 


trial  without  tbe  Xffeaenoe  and  the  testlmoDy 
of  the  said  Tbomas  B.  Sims ;  that  tbe  said 
George  H.  Wllliama  and  the  said  defendant  i 
Thomas  B.  Sims  are  not  absent  by  tbe  con-  I 
sent  or  connivance  or  procuremrat  of  this  | 
affiant,  and  tbis  affiant  has  good  reason  to  j 
believe  and  does  believe  that  tbe  said  George  I 
H.  Williams  will  be  on  hand  and  ready  for  j 
trial  of  this  cause  to-mcorrow  morning  at  I 
10:30  D*<doek  a.  m..  If  the  said  cause  is  con- 
tinned  to  tbat  time,  and  that  great  Injustice 
will  be  done  to  Uie  defendant  in  QUs  cause  If 
such  continuance  is  not  granted;  tbat  tbe 
affiant  in  tbis  case  hereby  in  open  court  at- 
fers  and  tenders  all  reasonable  expenses  to 
the  plaintiffs,  witnesses,  counsel,  and  costs 
of  court  that  may  accrue  by  reason  of  tbe 
continuance  of  this  cause  untH  to-morrow 
morning  at  lOSO  a.  m. ;  and  the  afllant  fur- 
ther states  that  there  are  no  otber  causes 
now  pending  and  ready  for  trial  before  this 
court,  that  no  injustice  will  be  done  to  any 
parties  by  reason  of  said  delay,  bat  that 
great  injustice  will  be  done  by  the  denial  of 
this  application,  and  that  this  application  for 
a  oontlDnance  In  this  cause  is  not  made  for 
the  purpose  of  vexation  or  delay,  but  that 
substantial  Justice  may  be  done,  and  that 
the  defendant  has  a  good  and  meritorious  de- 
fense in  this  cause.' "   We  have  omitted  the 
caption  and  the  verification. 

After  the  April  term,  1906,  the  term  st 
which  the  foregoing  Judgment  was  rendered, 
nothing  further  was  done  in  tbe  case  until 
tbe  April  term,  1907,  at  which  time  the  fol- 
lowing motion  was  filed  In  tbe  original  cause: 

"Now  comes  defendant  T.  B.  Sims  and 
moves  the  court  to  set  aside  the^Judgment 
rendered  herein  against  this  defendant  on 
tbe  23d  day  of  July,  1906,  for  the  reason 
that  said  Judgment  Is  Irr^Iar,  prematurely 
rendered,  and  wholly  unwarranted  for  the 
following  reasons,  to  wit: 

"First  Because  said  Judgment  was  obtain- 
ed by  plaintiffs  in  the  absence  of  defendant; 
said  defendant  being  absent  at  the  Instance 
of  the  plaintiffs,  and  upon  an  agreement 
made  and  entered  Into  by  and  between  plain- 
tiffs and  defendants  that  said  cause  would 
not  be  taken  np  for  trial,  but  sbonld  be  con- 
tinued. 

"Second.  Said  defendant  would  have  been 
present  at  tbe  trial  Id  person  and  by  counsel 
had  it  not  been  for  the  undue  advantage 
taken  by  plaintiffs  In  securing  an  agreement 
to  continue  the  case.  Defendant  had  made 
every  arrangement  to  be  present  at  tbe  trial 
of  said  cause  when  plaintiffs  entered  into  an 
agreement  tbat  said  cause  would  be  con- 
tinued, and  that  tbe  parties  would  not  go  to 
Ste.  Genevieve  to  court 

"Third.  That,  in  violation  of  said  agree- 
ment to  continue  said  cause  made  with  tbe 
plaintiffs,  and  notwithstanding  the  fact  that 
this  defendant  did  not  go  to  said  trial  solely 
because  of  said  agreement;  yet  these  plaln- 
tUts,  taking  advantage  of  said  agreemoit  to 
continue  said  cause  and  the  absence  of  the 
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d^endant  becaoae  of  said  agreement,  did  at- 
tend the  said  court,  and  asked  that  Jndgmest 
be  entered  against  this  defendant 

"FonrtlL  Defendant  says  by  reason  of  said 
agreement  that  said  Judgment  Is,  not  only 
irregular,  Imt  frandiilait&  obtained  against 
this  defendant 

"Fifth.  That,  if  said  Judgment  Is  permitted 
to  stand,  it  would  deprive  this  defendant  of 
his  property  wlUiout  due  process  of  law. 

"^thu  ^^t  the  property  described  in 
Bald  petition,  to  wit,  all  of  the  northeast 
quarter  of  section  twenty-eight  (28),  township 
nineteen  (19)  north*  range  twelve  (12)  east, 
In  Pemiscot  county,  Mtasouri,  Is  the  absolute 
property  of  this  defendant  AU  of  which 
would  fully  appear  from  a  trial  of  this  cause 
upon  the  merlta" 

We  hare  again,  for  brevity,  omitted  cap- 
tion and  verlfleatlmi.  Suffice  It  to  say  that 
this  motion  was  filed  In  the  original  proceed- 
ing, and  entitled  Just  as  was  the  petition. 
Plalntlfh  J<^ed  issue  by  answer,  the  terms 
of  which  are  not  very  material  in  the  view 
we  have  taken  of  this  case.  When  the  mo- 
tion came  on  for  hearing,  the  plaintiff  ob> 
jected  in  the  following  language: 

"George  H.  WUllama,  being  duly  sworn, 
testified  on  the  part  of  the  defendant,  as  fol- 
lows: 

"Examined  by  Mr.  Kelso. 

"Judge  Gossom:  I  now  desire  to  object 
to  the  introduction  of  any  testimony  wnat- 
ever  under  this  motion,  for  the  reason  that 
the  motion  shows  upon  Ita  face  that  It  will 
not  lie  in  a  proceeding  of  this  kind  after  the 
term  of  court  had  expired,  the  teroi  of  court 
at  which  Judgment  was  rendered  bad  ex- 
pired, and  for  the  further  reason  that  the 
motion  shows  that '  the  facts  and  questions 
proposed  to  be  adjudicated  In  this  case  can- 
not be  reached  by  a  motion  of  tills  Idnd,  and 
it  Is  not  a  matter  discretionary  with  this 
court 

"By  the  Court:  Let  the  motion  be  over- 
ruled, or  the  objection  be  overruled. 

"Judge  Gossom :  We  except." 

After  a  hearing  upon  this  motion,  the  court 
sustained  the  same  and  set  aside  the  original 
Judgment  of  July  23,  1906.  and.  from  that 
Judgment  so  sustaining  said  motion,  and  set- 
ting aside  the  original  judgment,  the  plaln- 
tttris  have  appealed.  Around  these  facts  cen- 
ter all  the  contentions  here. 

[1]  I.  There  are  but  three  possible  views 
in  which  to  consider  the  document  upon 
which  the  Judgment  appealed  from  In  this 
case  is  based;  L  e.,  (1)  tb&t  It  Is  a  motion 
under  our  statutory  provisions,  (2)  that  It  is 
a  motion  in  the  nature  of  an  application  for 
a  writ  of  error  coram  nobis,  and  (3)  that  it 
arises  to  the  dignity  of  a  bill  In  equity  to 
set  aside  a  Judgment  for  fraud.  Of  these  in 
their  order : 

For  some  years  we  have  had  what  is  now 
section  2101,  fi.  S.  190&,  on  the  books.  This 
sectira  reads:  "When  such  interlocutory 
Judgmoit  shall  be  made  and  final  Judgment 


ratered  thereon  against  any  defendant  who 
shall  not  have  been  summoned  as  required  t)y 
this  chapter,  or  who  shall  not  have  appeared 
to  the  suit,  or  has  been  made  a  party  as  the 
representative  of  one  who  shall  have  been 
summoned  or  appeared,  such  final  judgment 
may  be  set  aside,  if  the  defendant  shall, 
within  the  time  hereinafter  limited,  appear, 
and  by  petition  for  review,  show  good  cause 
for  setting  aside  such  Judgment"  The  time 
limit  for  a  review  of  the  case  under  this 
statute  is  fixed  at  three  years  from  the  ren- 
dition of  the  final  Judgment  Section  2103, 
R.  S.1909; 

This  section  2101  has  no  application  to 
the  case  at  bar,  because  the  defendants  In 
tlie  instant  case  not  only  appeared  to  the 
orl^nal  petition,  but  they  filed  an  answer 
theretOb  From  the  plain  wording  of  this 
statute,  it  cannot  be  said  that  It  applies  to 
the  cose  at  bar.  The  partlee  do  not  fall  with- 
in the  class  intended  to  be  benefited  this 
section  at  our  statutory  law.  Wboi  they 
appeared  and  filed  answer  to  the  petition, 
tb^  took  themselves  from  under  the  protect- 
ing wings  of  this  leilslatlre  act— 4f  they  were 
ever  in  portion  to  claim  its  benefits.  There- 
after th^  were  obliged  to  conduct  them- 
selves as  the  ordinary  litigant,  even  through- 
out the  weary  length  of  the  case.  They 
could  not  throw  up  thdr  hands  at  the  first 
adverse  ruling,  and  by  deserting  the  case 
gain  advantage  for  themselves.  The  docu- 
ment filed  by  them  at  the  April  term,  1007, 
of  the  court  cannot  be  considered  as  a  mo- 
tion under  the  statute  quoted  supra. 

[2]  Sections  2110  and  2120,  R.  S.  1009.  are 
our  statute  of  Jeofails,  and  definitely  pre- 
scribe upon  what  irregnlaritles  a  Judgment 
shall  not  be  set  aside  We  then  have  these 
statutes  followed  by'sectlon  2121,  R.  S.  1900, 
which  reads:  "Judgmoits  in  any  court  of 
record  shall  not  be  set  aside  for  irregularity, 
on  motion,  unless  sudi  motion  be  made  with- 
in three  yeara  after  the  tram  at  which  such 
Judgment  was  rendered."  Section  2121,  B. 
S.  1900,  was  section  795  of  R.  S.  1800. 

In  State  ex  rel.  v.  Riley,  219  Mo.  loc.  dt 
681,  118  S.  W.  (SSI,  we  had  occasion  to  con- 
dder  the  scope  and  the  character  of  a  mo- 
tion under  this  section  of  the  stetute.  We 
there  said:  "A  motion  contemplated  by  this 
stetute  must  be  one  based  upon  an  Irregular- 
ity whlcb  is  patent  on  the  record,  and  not 
one  depending  upon  proof  dehors  the  record. 
PhllUps  V.  Evans,  64  Mo.  loa  dt  22;  Lat- 
shaw  V.  McNees,  SO  Mo.  loc.  dt.  384;  Pow- 
ell V.  Gott,  IS  Mo.  loc.  dt  461  [53  Am.  Dea 
153]."  In  the  Phillips  Case,  supra,  this 
court  said:  "Although  a  Judgment  may  for 
Irregularity  be  set  aside  at  any  time  within 
three  years  (Wagn.  Stat  p.  10^  {  26),  yet 
such  irregularity  must  be  one  patent  of  rec- 
ord, and  cannot  be  shown  by  mattor  dehors 
the  record."  The  other  cases  dted  are  to  a 
like  effect  The  instrument  filed  In  this  case 
ts  not  one  covered  by  this  statute.  The  er- 
rors <a  wrongs  complained  of  therein  were 
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not  patent  of  record,  but  were  dependent  iq>- 

on  proof  dehors  tbe 'record. 

[S]  In  all  cases,  eic^t  those  provided  for 
by  these  statutes,  a  conrt  has  no  authority  to 
dlstnrh  its  Judgment  after  the  lapse  of  the 
term.  This  has  been  so  onlTersally  rated 
that  citations  would  be  or  become  superfln- 
ous.  The  defendants,  therefore,  are  In  no 
position  to  lay  hold  of  either  of  these  two 
statutes,  and  the  original  Judgment  was 
wrongfully  set  aside  after  the  lapse  of  the 
term,  unless  such  action  can  be  upheld  upon 
one  of  the  other  two  theorleB  remaining  to 
be  discussed. 

[4,  6]  II.  Is  the  docnment  filed  by  the  de- 
fendants a  motion  in  tbe  nature  of  an  ap- 
pUcatlou  to  the  court  for  the  common-law  writ 
of  error  coram  nobis?  Does  it  go  to  ques- 
tions for  which  such  a  motion  is  i>ermitted 
under  the  practice  in  this  state?  When  the 
Instrument  upon  which  the  Judgment  vacat- 
ing the  original  Judgment  is  examined,  both 
these  questions  must  be  answered  In  the  neg- 
ative. At  common  law  writs  of  error  coram 
^  nobis  were  writs  granted  by  the  court  ren- 
dering the  Judgment  for  the  purpose  of  cor- 
recting some  error  of  tact  2  Tldd's  Prac- 
tice, p.  1136.  Ttie  fact  must  be  such  a  fact 
which,  had  it  been  known  at  the  time  of  the 
reiditlon  of  the  Judgment,  such  Judgment 
would  not  have  been  entered.  It  must  be  a 
fact  directly  connected  with  the  case  in  which 
the  Judgment  was  entered,  and  a  fact  wrong- 
ly considered  in  the  entry  of  the  Judgment, 
wMch  is  sought  to  be  corrected  by  the  writ 
of  error  coram  nobis.  To  illustrate,  the 
court  enters  a  Judgment  against  a  dead  per- 
son after  service,  on  the  theory  that  he  is 
still  alive,  or  against  a  minor,  thinking  such 
minor  was  an  adult  In  other  words,  the  er- 
roneous fact  must  be  one  which  entered  into 
the  very  make-up  of  the  Judgment  sought  to 
be  overruled  and  set  aside  by  the  writ,  and 
the  real  fact  sought  to  be  established  upon 
the  bearing  of  the  writ  must  be  one  which 
would  have  prevented  the  entry  of  the  judg- 
ment had  It  been  known  to  the  court  State 
V.  Stanley,  225  Mo.  loc.  dt  534,  125  S.  W. 
477;  State  ex  rel.  v.  Riley,  snpra.  In  the 
Stanley  Case,  supra,  this  court  said:  "But 
again,  thla  writ  is  only  allowed  to  recall 
some  adjudication  made  while  some  fact 
existed  which,  if  before  the  court  would 
have  prevented  the  rendition  of  the  Judg- 
ment and  wblch,  without  any  fault  or  neg- 
ligence of  the  party,  was  not  presented  to 
the  court"  Tbe  motion  In  this  case  sim- 
ply sets  up  that  the  plaintiffs,  fraudulently 
misled  counsel  for  the  defendants  as  to  the 
time  of  the  trial  of  the  cause.  Wtillst  such 
conduct,  if  shown  upon  a  trial  by  bill  In 
equity  to  set  aside  the  Judgment  for  fraud, 
would  perhaps  be  good,  yet  we  fall  to  find 
aiiy  case  wherein  such  fact  Is  a  ground  for 
the  common-law  writ  of  error  coram  nobis. 
In  our  practice  a  motion  is  considered  as  an 
application  for  such  a  writ  The  writ  being 
heard  In  the  same  court  which  Issues  it,  is 


usually  never  issued  at  an  t  but  the  matter  is 
determined  upon  a  hearing  of  the  matters 
raised  In  the  application  (in  this  state  in  the 
motion)  as  if  a  formal  writ  had  been  issued. 
5  Gncy.  of  Plead.  &  Prac.  36. 

The  trial  of  the  issue  of  fraud  used  in 
preventing  the  party  from  being  present  and 
making  a  defense  is  the  trial  of  an  issue  out- 
side of  any  Issue  Involved  in  the  case  in 
which  the  Judgment  la  rendered.  It  Is  not 
an  Issue  In  that  case,  and  in  my  mind  not 
an  issue  out  of  which  an  error  of  fact  can 
arlae,^  which  would  authorize  a  writ  of  er- 
ror «)ram  nobis.  The  error  of  fact  to  be 
corrected  by  the  writ  of  error  coram  nobis 
must  be  errors  of  fact  pertinent  to  tbe  is- 
sues In  tbe  case,  and  not  mere  extraneom 
matters. 

We  are  therefore  of  the  opinion  that  this 
motion  cannot  be  considered  as  a  motion  io 
the  nature  of  a  writ  of  error  coram  nobis. 

[B]  III.  But  even  If  we  grant  the  propoei- 
tlon  that  the  fraudulent  misleading  of  a 
party  as  to  the  time  of  the  trial  is  a  perti- 
nent Issue  entering  into  and  culminating  In 
the  Judgment  sougbt  to  be  set  aside,  and  that 
this  motion  should  be  considered  as  an 
application  for  a  writ  of  error  coram  nobis, 
yet  the  Judgment  on  such  application  is  «- 
roneous  under  the  facts  in  case.  In  the 
record  before  us  we  have  the  afildavit  for 
continuance.  This  affidavit  sets  out  the  facts 
of  an  agreement  to  conttnoa  It  sets  out  tbe 
very  things  charged  in  this  motion  or  appli- 
cation. It  Is  therefore  apparent  from  the 
face  of  the  record  before  us  that  the  fact 
of  this  alleged  agreement  was  not  only  known 
to  counsel  for  defoidents,  but  that  It  was 
brought  to  the  attention  of  the  court  before 
the  rendition  of  the  Judgment  In  tbe  case— 
the  judgment  attadced  by  the  motloa  and  tk- 
cated  by  the  conrt  nlsL 

It  is  tbe  universal  rale  Oiat,  if  a  tact  be 
known  prior  to  the  entry  of  Judgment,  or 
by  reasonable  diligence  it  might  have  been 
known  prior  to  the  entry  of  the  Judgment 
such  fact  cannot  be  relied  upon  under  the 
common-law  writ  of  error  coram  nobis  to 
set  aside  such  Judgment  The  cases  upon  this 
point  will  be  found  collated  in  Reed  v.  Bright 
232  Mo.  loc  dt.  410  et  aeq.,  134  S.  W.  653, 
and  in  State  v.  Stanley,  225  Mo.  loc  dt  632 
et  seq.,  125  S.  W.  475.  The  general  rule  is 
stated  in  6  Ency.  of  Plead.  &  Prac  p.  29,  in 
this  language:  "The  writ  will  not  lie  where 
the  party  complaining  knew  the  fact  com- 
plained of  at  the  time  of  or  before  trial,  or 
by  the  exercise  of  reasonable  diligence  might 
have  known  it  or  Is  otherwise  guilty  of  per- 
sonal negligence  in  the  matter,  or  when  pn^ 
er  advantage  could  have  bem  taken  (tf  tbe  al- 
leged errar  at  the  trial" 

The  fact  complained  of  in  the  case  at  bar 
was,  not  only  a  fact  known  to  counsel  for 
defendants  prior  to  entry  of  judgment  or 
the  trial  of  the  case,  but  one  actually  called 
to  the  attention  of  the  trial  conrt  by  them  In 
the  motion  for  continuance.  It  was  therefore 
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a  matter  wltbln  tbe  knowledge  ot  the  parties 
(for  tbe  knowledge  of  one's  attorneys  is  tils 
knowledge),  and  wltbln  tbe  knowledge  of  tbe 
court  wbleb  entered  tbe  judgment  ■  So  thal^ 
even  If  we  oonalder  tlie  motion  as  and  for  tbb 
writ  or  error  coram  nobis,  tb»  Judgment  iu>- 
pealed  from  In  tbe  cue  before  ns  Is  wnmg 
upon  tbe  sbowlng  made. 

[7]  IV.  Counsel  for  respondent^  do  not 
seriously  contend  in  tbelr  brief  tbat  this  pro- 
ceeding Is  one  in  equity  to  set  aside  a  Judg- 
ment for  fraud  In  tbe  procurement  thereof. 
Stated  differently,  tbey  do  not  contend  tbat 
the  Instrument  bere  under  consid^tlon  Is 
a  bill  In  equity  to  set  aside  a  judgment  tor 
fraud.  It  Is  clear  tbat  it  Is  not  sucb  instru- 
ment To  have  Invoked  equity  would  have 
meant  tbe  bringing  of  an  Independent  action, 
and  this  does  not  purport  to  be  an  Independ- 
ent equitable  action.  As  it  is  not  a  bill  In 
equity  upon  its  very  face,  it  la  useless  to  dia- 
COBS  tbe  question  wbetber  ior  nQt  it  states 
facts  sufficient  to  ccmstitute  a  good  bill  in 
equity. 

[I]  Y.  But  counsel  for  respondent  orge  that 
tbe  idalntiffs  filed  an  answer  to  tbe  Instru- 
ment filed  by  defradants,  and  that  tor  this 
reason  tbey  should  be  precluded  from  ques- 
tioning Its  sufficiency  now.  Plaintiffs  treated 
this  Instrument  as  a  motion,  and  tbey  chal- 
lenged the  anffldency  thereof  by  objection  to 
the  introduction  of  any  evidence  under  tbe 
same.  This  objection  we  bare  set  out  in  tbe 
statement  of  facts,  and  it  is  suCb  as  to  pro- 
tect all  rights  of  tbe  plalntlffa  Defendants 
proceeded  nlal  as  if  It  were  a  motion  in  tbe 
ziatnre  of  a  writ  of  error  coram  nobis,  and 
by  that  token  they  must  be  Judged  here. 

[I,  II]  TI.  Lastly,  It  is  contended  that  this 
motion  to  set  aside  tbe  judgment  Is  not  pre- 
sezred  in  Uie  UU  of  e«c{itlonB,  and  for  tbat 
reascHi  the  Jndgmoit  thereon  Is  not  f6r  review 
here  This  contention  will  not  avail  tbe  de- 
fendants. First  if  this  document  is  n^tber 
a  bill  in  equity  nor  an  application  for  a  writ 
of  error  coram  nobis,  but  is  a  simple  motion 
to  set  aside  a  Judgment  it  matters  not  wbetb- 
It  is  here  at  all.  The  record  proper  is 
here.  Thia  record  shows  a  Judgment  In  due 
form  at  tbe  April  term,  1906,  and  then  it 
sbowB  that  the  court  set  atdde  tbat  Judgment 
at  a  sobsequoit  term,  1.  e.,  at  tbe  April  term, 
1907,  upon  a  motion  filed  at  each  subsequent 
term.  Tlie  Judgment  under  review  bere  de- 
nominates it  a  motion.  Note  tbe  language 
of  that  judgment:  "Now  on  this  day  come  the 
parties  in  the  above-entitled  cause  by  their 
resRectlve  attom^s  herein,  and  the  motion 
to  set  aside  Jndgment  in  the  above^tttled 
cause,  was  by  tbe  court  taken  ui^  and,  after 
duly  condderlng  the  same,  and  bearing  testi- 
mony regarding  same,  and  argument  of  coun- 
sel, the  court  sustains  tbe  same.  It  is  there- 
fore ordered  and  adjudged  by  tbe  court  that 
said  judgment  heretofore  rendered  in  tbe 
abovfr«nUtied  cause  be  set  asMe  and  vacated. 
It  is  further  ordered  and  adjudged  that  de- 
fendant have  and  recover  of  plaintiffs  his 


I  costs  on  this  behalf  expended  and  have  exe- 
cution therefor."  So,  taking  tbe  record  prop- 

I  er,  we  have  a  valid  jndgment  entered  at  tbe 
April  term,  1906,  and  su<^  judgment  set  adde 
at  a  subsequent  term  of  the  court  a  time 
when  the  court  had  lost  all  Jurisdlctloik  over 
the  Judgment  And,  secondly,  if  we  consider 
tbe  Instrument  filed  as  a  motion  in  the  nsr 
tnre  of  an  appllcaticm  for  a  writ  of  error 
coram  nobis,  then  such  document  Is  in  the 
nature  of  a  pleading  (5  Ency.  of  Plead,  ft 
Prac.  p.  83)  or  petition,  and  la  a  part  of  the 
record  proper,  and  does  not  have  to  be  pre- 
served by  bill  of  exceptions.  All  tiie  books 
and  the  cases  treat  a  motion  of  this  kind  as 
a  petition,  and  as  the  foundation  for  tbe  re- 
lief sought  and,  being  of  that  character,  it 
should  be  treated  as  record  pn^ter. 

From  what  has  been  said,  it  follows  that 
Che  judgnmt  vacating  the  former  Judgment 
should  be  reversed,  to  the  ttoA  that  the  orig- 
inal judgment  may  stand  in  full  fdrce  and 
effect  It  may  be  that  defendants  have  a 
remedy,  a  matter  we  do  not  decide;  but  this 
judgmoit  Is  wrong  and  should  be  reversed. 
It  is  80  ordered. 

All  c<HU!ur  except  LAMM,  0.  J.,  who  dis- 
sents in  an  oplnlfm  filed,  and  FABI8,  J.,  who 
does  not  sit 

LAflfM.  a  J.  (dissenting).  FlalntlffB  sned 
Sims  and  others  In  the  Pemiscot  circuit  court 
to  <tetermine  titie  to  certain  land  unda  for^ 
mer  section  660  (now  R.  8.  1909,  |  2536,  as 
amoided).  Sims  answered  separately,  claim- 
ing tbe  land.  Otiier  defoidants  answered 
Jointly, .  claiming  the  land  m  agataut  the 
world,  and  after  tbat  vaUant  cliallenge  tb^ 
strai^tway  and  once  for  all  disappear  from 
subsequent  proceedings.  Presently  Sims 
(whom  we  will  call  defendant)  took  a  change 
of  venue  to  Ste.  Genevieve.  After  a  continu- 
ance by  blm  it  was  once  more  continued  by 
blm  to  July  23,  1906,  which  we  conclude  is 
a  day  certain  at  an  adjourned  term,  specially 
set  we  take  It  for  tlie  trial.  Wheo  reached 
for  trial  on  tbat  day,  Sims,  through  couns^ 
filed  an  application  asking  for  a  continuance 
until  the  nut  day.  Hut  application  waa 
overruled,  l^ereupon  Sims*  local  attorneys 
stood  mute,  takli^  no  further  part  Defend- 
ant was  not  present  In  person.  Thereat  the 
cause  was  beard  on  one  side,  and  Judgment 
entered  for  plaintiffs,  finding  and  decreeing 
they  were  the  owners  of  the  land  as  against 
all  the  defendants ;  one  of  plaintiffs,  Susan 
Jeude,  being  adjudged  a  dowrees,  the  rest 
owners  of  the  fee,  and  the  several  defendants 
were  forever  barred  from  claiming  any  right 
UUe^  etc.  The  Judgment  has,  inter  alia,  tbe 
following  narration:  "Now  come  the  plain- 
tiffs by  tb^  attorneys,  and  all  the  defend- 
ants, having  appeared  and  answered  plain- 
tiffs' petition  In  said  cause,  say  nothing  fur- 
ther'in  bar  of  plaintiffs'  actitm."  PresenUy, 
on  tbe  same  day,  tbe  court  adjourned  to 
court  in  course,  with  nothing  further  done  at 
that  term.    Bo  at  the  October  term,  1900. 
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But  to  the  April  term,  1907,  defendant  filed 
a  motion  to  vacate  the  judgment  We  as- 
sume plaintiffs  were  served  with  a  notice  and 
copy  of  the  motion.  At  any  rate,  they  per- 
sonally appeared  to  the  April  term,  1907, 
and  filed  a  pleading  called  "an  auswer"  to 
the  motion.  Thereupon  on  fall  appearances 
and  full  hearing  the  Issues  on  the  motion 
were  tried.  Taking  time  to  consider,  the 
court  at  a  subsequent  term  entered  a  Judg- 
ment and  order  vacating  the  Judgment  of 
July  23, 1906.  In  due  time  plaintiffs  made  an 
attempt  to  "have  the  vacating  Judgment  and 
order  set  aside  by  a  motion  for  new  trial, 
falling  In  that,  they  saved  an  exception  and 
on  apt  steps  came  up  by  appeal.  The  appeal 
was  lodged  in  the  St  Louis  Court  of  Appeals 
and  transferred  here  because  title  to  real 
estate  is  Involved. 

There  Is  a  main  question,  viz.:  On  the 
facts  had  the  court  jurisdiction  to  enter  Its 
vacating  judgment  and  order  on  a  motion 
filed  to  a  subsequent  term?  When  that  ques- 
tion Is  reached,  we  will  set  forth  suSicleut  of 
the  record  to  iotelllgently  dispose  of  It 
There  are  some  subsidiary  points  to  be  ruled 
to  clear  the  way  for  the  main  controversy. 
Of  them  severally. 

T.  It  is  argued  for  respondent  there  Is  no 
call  In  the  bill  of  exceptions  for  the  motion 
to  vacate,  nor  is  it  preserved  in  such  bill; 
hence  it  is  not  regularly  here  on  appeal. 
This  agreeably  to  the  precept:  That  which 
does  not  appear  where  It  should  appear  is 
the  same  as  If  it  did  not  exist  Let  ua  look 
to  that 

The  motion  Is  In  the  record,  but  la  in  the 
abstract  of  the  record  proper,  not  In-  the  ab- 
stract of  the  bill,  and  no  call  la  made  for  It 

therein. 

The  point  Is  without  substance,  because: 
Whilst  the  general  rule  Is  that  a  bill  of  ex- 
ceptions is  the  proper  receptacle  for  ordinary 
motltms  (Shohon^  v.  Railroad,  231  Mo.  loc. 
elt  152,  132  S.  W.  1059,  Ann.  Cas.  1912A, 
1143),  there  are  exceptions  to  the  rule  aa  well 
established  as  the  rule  Itself.  One  of  them  Is 
that  a  demurrer,  stood  on,  or  a  motion  fill- 
ing the  ofilce  of  one,  preserves  Itself,  without 
an  exception,  and  without  a  bill.  Shohoney 
Case,  supra.  Another  exception  Is  that  mo- 
tions which,  when  served,  have  the  office  of 
due  process  of  law,  or  are  in  the  nature  of 
original  and  Independent  proceedings,  though 
grafted  on  the  main  stem  of  the  original  suit, 
are  In  effect  pleadings,  become  part  of  the 
record  proper,  and  come  up  without  a  bill. 
Wilson  V.  Railroad,  108  Mo.  loc.  dt.  602  et 
seq.,  18  S.  W.  286,  32  Am.  St  Rep.  624,  and 
cases  cited;  Ryan  v.  Growney,  125  Mo.  loc. 
cit  480,  28  S.  W.  189,  7iS5;  City  of  Tarklo  v. 
Clark,  186  Mo.  loc.  cit  293,  85  S.  W.  329. 

Here  the  motion  to  vacate  authorized  a 
Judgment  setting  aside  the  former  Judgment 
and  the  recovery  of  costs.  The  vacating 
judgment  entered  was  to  that  effect  The 
proceeding,  then,  being  to  all  intents  and  pur- 
poses an  Independent  proceeding  in  which  the 


motion  was  the  petitloD,  It  falls  vltbln  fbt 
noted  exception  to  the  general  rule. 
Accordingly  the  point  should  be  disallowed 

to  respondent 

II.  It  is  next  argued  by  rei^ndeut  that  no 
appeal  lies  from  the  vacating  judgment  or 
order.  We  think  that  an  unsound  position 
also,  because:  An  appeal  is  a  creature  of 
Btatnte  only.  Now.  by  R.  S.  1909,  |  203S,  an 
appeal  iff  allowed  "from  any  final  JadgmeDt 
in  the  case,  or  from  any  special  order  after 
final  Judgment  in  the  cause." 

As  said  heretofore,  in  a  sense,  tbis  is  a 
"new  suit  From  that  standpoint  broadly 
speaking,  the  Vacating  judgment  was  a  "final 
judgment,"  and  an  appeal  lies  by  virtue  of 
the  statute.  But,  if  the  proceeding  to  vacate 
be  held  not  a  new  suit,  yet  the  statute  still 
allows  an  appeal  because,  on  such  view,  the 
vacating  judgment  or  order  may  be  allowed 
(without  violence  to  reason  or  language)  to 
fall  Into  the  class  of  "any  special  order  after 
final  Judgment  in  the  cause."  So  that,  for 
our  present  purposes,  we  may  reserve  the 
question  whether  the  vacating  Judgment  or 
order,  on  one  hand,  is  a  "final  Judgment-,"  or, 
on  the  other,  is  a  "special  order  after  final 
judgment"  since  it  is  one  or  the  other,  and 
an  appeal  Ilea  either  way.  And  so  we  have 
held.  State  ex  rel.  v.  Riley,  219  Mo.  loc.  dt 
695  et  seq.,  118  S.  W.  647.  So,  in  Shuck  v. 
Lawton,  249  Mo.  168,  156  S.  W.  20,  error  was 
brought  on  such  a  vacating  Judgment  and  we 
took  cognizance  of  the  case.  Doubtless  other 
cases  could  be  found  by  time  and  diligence  In 
which  we  have  entertained  Jurisdiction  of 
appeals  from  orders  refusing  to  vacate. 
Cralg  V.  Smith,  66  Mo.  536,  la  one  of  that 
kind.  Burgess  v.  Hltt  21  Mo.  App.  313,  evi- 
dences an  instance  of  an  appeal  from  a  vacat- 
ing Judgment 

The  practice  being  against  respondent's 
contention,  the  point  should  be  ruled  against 
him;  the  mnxlms  being:  Common  observance 
Is  not  to  be  departed  from;  custom  is  second 
law;  custom  Is  the  best  expounder  of  the 
law.  Donnell  v.  Wright,  ISO  Mo.  loc.  dt 
316,  97  S.  W.  928. 

III.  Appellants  seek  to  Impugn  the  vacat- 
ing Judgment,  among  other  ways,  by  a  rule 
of  court.  Let  us  look  to  that  The  attack 
on  the  Judgment  in  the  motion  is  based  on 
an  alleged  violation  of  an  agreement  to  con- 
tinue whereby  it  is  said  defendant  was 
tricked  out  of  his  defense.  Now,  that  agree- 
ment was  not  in  writing.  Judge  George  Wil- 
liams, who  made  the  agreement  on  behalf  of 
Sims,  lived  in  St  Louis,  as  did  the  two  plain- 
tiffs who  are  said  to  have  entered  into 'the 
agreement  Sims'  other  attorneys  had  no 
part  therein,  nor  did  plaintiffs'  attorneys. 
Sims  had  arranged  with  Ely  ft  Kelso,  of  Keo- 
nett,  to  assist  Judge  Williams  at  the  trial,  as 
will  more  fully  appear  hereafter.  There 
was  also  an  arrangement  with  Pratt  ft  Whit- 
ledge,  who  lived  at  the  place  of  the  trial, 
to  assist  as  local  counsel.  Judge  Williams 
was  Siuw'  principal  attorney,  and  liad  geuer- 
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al  charge  of  hia  buslnesa  He  was  recognized 
as  the  leader  on  defendant's  side.  There 
was  B  rule  of  the  Ste.  GeneTieve  circuit 
court,  No.  22,  reading:  "No  agreement,  un- 
derstanding, OF  stipulation  of  parties  or  their 
attorneys  concerning  any  pending  cause,  or 
any  matter  of  proceeding  ther^n,  will  be  rec- 
ognized or  enforced  by  the  court,  miless 
made  In  writing  and  filed  in  said  canse,  or 
made  in  open  court.'' 

It  is  not  shown  that  Sims  or  Ely  &  Kelso 
or  Judge  Williams  (all  nonresidents  of  Ste. 
GenevleTe)  knew  of  the  existence  of  this  rule. 
Presumably  they  did  not.  At  the  hearing  of 
the  application  the  existence  of  an  agree- 
ment to  continue  was  disputed.  The  record 
indicates  that  the  rule  was,  at  least,  one 
ground  upon  which  the  court  orerruled  the 
application,  coupled  with  the  conceded  fact 
that  the  alleged  agreement  did  not  conform 
to  It,  but  rested  alone  In  parol.  In  this  view 
of  the  matter,  it  Is  argued  for  appellants 
tbat  the  above  court  rule  not  only  impugns 
the  vacating  Judgment,  but  made  the  origi- 
nal impregnable  against  attack. 

But  we  are  not  willing  to  follow  the  lead 
of  that  suggestion.  General  rules  of  court, 
like  general  prlncipleB  of  law,  are  subject  to 
exceptions  wlien  Justice  cries  out  for  the  ex- 
c^iitlon.  Court  rulea  are  mere  ends  to  the 
attainment  of  Justice,  and  are  not  to  be 
twisted  into  instruments  of  Injustice.  Courts, 
about  the  exalted  oflBce  of  dlai>en^ng  Justice, 
are  not  to  have  thetr  functions  starved  and 
atropliled  by  a  mere  phrase  or  role,  in  an 
exertional  case  calling  tor  a  suspension  at 
the  rule  as  a  debt  due  to  Jostira.  Says  Chief 
Justice  Tan^  (United  States  v.  Br^tling,  01 
U.  B.  [20  Bow.]  loc.  dt  254,  U  L.  Ed.  900): 
"And  It  is  always  the  power  of  the  court  to 
snqiend  its  own  rules,  or  to  except  a  particu- 
lar case  from  Its  operation,  whenever  the 
purposes  of  Justice  require  it"  Speaking  to 
a  rule  of  court  (quatnor  pedibus  currit  with 
the  one  at  bar)  interposed  in  Mcintosh  t. 
Crawford  County,  13  Kan.  loc.  dt  178,  the 
court  aald,  through  Brewer,  J.:  "Even  with 
such  a  rule,  it  would  not  follow  that  a  court 
was  bound  to  tolerate  so  gross  a  breach  of 
faith.  [To  wit,  a  violation  of  a  verbal  agree- 
ment to  oontlinue  wbit^  tricked  the  other 
party  into  absence  and  out  of  Ids  defense.] 
The  rules  are  designed  to  prevent  injustice, 
not  to  further  and  accompUah  it.  The  ques- 
tion is,  not  wbetlier  the  court  would  liave 
erred  after  notice  of  such  a  parol  agreement 
In  compelling  the  plaintiff  to  go  to  trial,  but 
whether  a  par^,  after  making  such  an  agree- 
ment, can  be  allowed  in  a  court  of  justice  to 
profit  by  breaking  it."  Pickett  v.  Wallace, 
54  Cal.  147,  is  in  point,  and  Fritz  v.  Railroad. 
243  Mo.  loa  dt  68,  148  S.  W.  74,  arguendo. 

On  such  reasons  we  conclude  that,  If  the 
court  gave  full  credence  to  the  evidence  on 
behalf  of  defendant  (of  which  more  present- 
ly), the  rule,  without  more,  interposed  no  Im- 
passable obstacle  to  relief.  Appellants*  case 


cannot  alone  stand,  therefore,  on  tbat  nar- 
row point.  It  was  not  reversible  error  to 
except  the  ease  from  the  court  rule,  as  was 

done. 

The  point  dumld  be  ruled  against  appel- 
lants. 

IV.  With  the  foregoing  questions  at  rest, 
the  main  controversy  confronts  us.  It  (as- 
suming facts  already  stated  searches  other 
record  facts,  which  follow: 

It  sabstantlally  appears  that  two  of  plain- 
tiffs who  seem  to  have  acted  for  all  (and 
there  is  no  evidence  tending  to  show  their 
acts  were  repudiated  by  the  otbers  as  unau- 
thorized) appeared  at  the  ofBce  of  Judge  Wll- . 
llams  In  St.  Louis  some  days  prior  to  the 
day  of  trial.  They  had  not  been  able  to  hear 
from  their  own  attorney.  A  negotiation  for 
a  compromise  seems  to  have  been  pending, 
and,  to  that  end,  the  plan  of  Mr.  Sims  was 
to  presently  send  his  son  to  Pemiscot  to 
thoroughly  Investigate  the  value  of  the  land, 
which  he  proposed  to  do.  (Note:  We  do  not 
mean  to  say  that  the  facts  we  relate  were 
not  disputed  In  part  It  is  sufficient  to  state 
that  on  behalf  of  Sims  the  court  beard  testi- 
mony on  the  motion  to  vacate  tending  to 
prove  themj  The  two  plaintiffs  proposed  a 
continuance  pending  the  compromise  nego- 
tiatifm.  Judge  Williams  agreed  to  it.  He 
offered  to  notify  plaintiffs'  attorneys  of  the 
agreem^t ;  but  they  took  it  upon  themselves 
to  do  80,  preferring  tbat  course.  Mr.  Sims 
at  tiiat  time  was  In  poor  health,  on  that  ac- 
count was  planning  a  trip  north,  and  had 
postponed  it  to  attend  the  triaL  Tbe  evi- 
dence tends  to  show  he  had  a  meritorious  de- 
fense; that  be  hod  paid  the  taxes  on  the 
land  for  a  score  of  years,  and  claimed  and 
bad  evidence  of  title.  . 

Judge  Williams  had,  as  said,  charge  of 
Mr.  Sims'  busliieas  in  Southeast  Missouri, 
and  we  infer  was  about  to  go  on  ttie  bench. 
Be  that  one  way  or  tbe  other,  an  arrange- 
ment bad  been  made  with  Ely  &  Kelso  to 
take  charge  of  Sims'  business  in  that  region 
and  relieve  Judge  WiUiama  The  latter, 
however,  was  to  remain  cbief  counsel  In  the 
Instant  case  and  try  it  with  the  assistance  vt 
the  former.  To  tbat  end,  he  alone  bad  made 
and  had  charge  of  tbe  trial  preparations.  As 
said,  a  firm  of  local  attorneys  was  also  em- 
ployed; but  they  had  received  no  Instruc- 
tions, knew  nothing  of  the  merits,  and  were 
to  assist  In  the  actual  trial,  when  it  came 
on,  under  the  supervision  and  direction  of 
tbelr  associates.  At  once  on  tbe  agreement 
to  continue,  Mr.  Sims  was  notified  by  Judge 
Williams  that  the  case  would  not  be  tried, 
and,  on  tbe  strength  of  that  Information,  he 
left  for  the  North.  He  knew  nothing  of  the 
trial  or  of  the  Judgment  until,  say,  six 
weeks  afterwards.  Judge  Williams  promptly 
notified  Ely  St  Kelso  that  the  case  would 
not  be  tried,  and  that  they  need  not  appear. 
He  also  out  of  caution  asked  them  to  notl^ 
the  attorneys  on  the  other  side.  Through 
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wme  JuadTertmce  this  was  not  done;  nei- 
ther Old  plalntlffi  notify  their  attorney!,  as 
Jndge  Williams  testified  tli^  were  to  do. 
Relying  on  the  acreemoit^  Jnd^  WUllams 
left  the  cit7  of  St  Louis  with  his  family  tor 
Oollfomla.  Bfo.  He  left  In  bis  St  Lonls  of- 
fice all  title  papers  and  documents  pratlnent 
to  the  defense.  On  the  day  set  plalntlffa 
and  their  attorneys  appeared  in  court  and 
demanded  a  trial  Thereupon  the  local  attor- 
neys for  Slma,  up  to  tiut  time  apparently 
In  ntter  Ignorance  of  the  facts,  got  Into  has- 
ty telephone  communication  with  Judge  Wil- 
li ams'  office  at  St  Lonis,  and  that  office  got 
into  communication  with  Jndge  Williams  at 
Oollfoinia.  By  these  means  information  was 
conveyed  to  fflms'  local  attorn^s  of  the 
agreement  and  the  reason  of  the  absence  of 
WilllaniB,  Sims,  and  Bly  ft  Kelso.  The 
upshot  was  that  it  was  ascertained  that 
Judge  WUllams  coidd  reacai  the  place  of 
trial  on  the  next  day  and  bring  with  him 
Sims'  documentary  evidence.  If  the  trial  was 
tQ  come  (rff.  Accordingly  an  awUcation  for 
a  continnance  was  drawn  instanter  by  tbe 
local  attorneys  asking  for  a  continuance  un- 
til tiie  next  day  only.  Throng  the  haste 
and  lade  of  li)formation,  it  did  not  disclose 
that  Sfms  bad  gone  Mortii  and  could  not  set 
forth  all  the  facta ;  bat  it  did  tbe  best  poaai- 
ble  and  disclosed  to  the  court  that  the  local 
attorneys  had  none  of  the  title  deeds  essen- 
tial to  the  defense,  and  were  in  a  state  of  un- 
preparednees.  The  application  was  In  tecbnl- 
cal  form,  and  was  rerlfled  by  affidavit  n 
was  oTerruled,  and,  as  said,  tbe  local  attor- 
neys took  no  further  part  It  diould  be  said 
that  whUe  agreeing  that  they  Tlaited  Judge 
\miianM'  office,  and  that  a  continnance  was 
talked  of,  as  well  as  a  compromise,  plaln- 
ttlte  dolled  making  any  agreement  to  con- 
tinue. It  will  not  be  necessary  to  cnmber 
the  record  with  their  testinumy  or  of  the  cor- 
roborating testlniony  on  either  side,  for,  if 
the  court  gave  credence  to  the  eridenoe  for 
Sims  on  the  hearing  on  the  motion  to  vacate, 
as  it  had  the  right  to  do.  then  the  facts 
appealed  strongly  to  the  sound  discretion 
of  the  court,  provided  li  bad  any  to  exer- 
dae.  Ttia  foregoing  Bafflcleitly  outlines  the 
substance  of  the  controversy. 

At  the  trial  of  tbe  motion,  plaintiffs  Insist- 
ed tbe  court  bad  no  Jurisdiction  to  grant  re- 
lief, and  jurisdiction  Is  the  master  question 
here  for  determination.  In  determining  that 
question  of  law,  we  should  leave  it  to  tbe 
trial  court  to  w^ght  the  testimony,  and  we 
should  not  find  fault  with  It  for  acc^^ting  de- 
fendant's theory  of  tbe  facta. 

(a)  As  an  aid  in  determining  that  ques- 
tion some  preliminary  observations  are  use- 
ful: 

(1)  In  the  first  place,  the  facts  on  defend- 
ant's side  bring  tbe  cause  within  an  ancient 
head  of  equity  Jurisdlctitm,  to  wit:  Relief 
against  a  Judgment  obtained  by  fraud.  In  ex- 
trinsic and  collateral  matter,  by  which  de- 
fendant was  tEldced  out  of  making  bis  meri- 


torious deCeau&  Bresndian  t.  Price;  tST  Mo, 
422,  and  Lee  v.  ^rmon,  84  Mo.  App.  157, 
are  typical  exanqiles  of  coses  Ulustmtlng  the 
Jnrlsdtctiim  of  a  court  of  equity  to  grant  re- 
lief where  facts  exist  like  those  at  bar. 

Oi)  In  tiie  next  place,  as  will  ajfpeMi  pres- 
ently, the  foregoing  does  not  state  the  whole 
source  or  manner  of  the  remedy,  fctr  a  vne- 
tice  prevails  In  many  courts  permitting  a 
cumnlattve  remedy*  to  wit:  Summaxy  relief 
by  way  of  motion.  The  sources  of  tttls  pow- 
er, whether  statutory,  common  law,  or  cufr 
torn  with  the  rules  defining  It  and  Ito  limits, 
are  somewhat  obscure.  The  rules  are  ill-de- 
fined, and  he  would  be  a  bold  Jndge  who 
would  now  undertake  the  task  of  setting 
metes  and  bounds  to  It— one  declined  by  so 
wise  and  learned  a  Jurist  as  Mr.  Jostioe 
Miller.  Bronson  v.  Scbnlten,  104  U.  8.  loc. 
dt  416  et  seq.,  26  L.  Bd.  787.  But  that  the 
practice  exists  and  may  be  called  into  pUj 
to  prevent  a  miscarriage  of  Justice  and  grant 
quick  reli^  by  motion  In  the  same  cause,  i» 
ewceptionat  oa«e«,  cannot  be  gainsaid.  Speak- 
ing to  the  point  Hr.  Justice  BOller  says,  In 
the  Bronson-Schulten  Case,  siqira:  "Tbeze 
has  grown  up,  however.  In  tiie  courts  of  law 
a  tendency  to  apply  to  this  outrol  over  tfaeSr 
own  Judgments  some  of  the  prlnt^les  of  the 
courts  of  equity  in  cases  which  go  a  IHtie 
further  In  administering  summary  relief 
than  the  old-fashioned  writ  of  error  coram 
nobis  did.  This  inactlce  has  been  founded  In 
the  courts  of  many  of  the  states  on  statutes 
which  conferred  a  prescribed  and  limited  con- 
trol over  the  Judgment  of  a  court  after  tiie 
expirati<ni  of  the  term  at  wbldi  It  was  ren- 
dered. In  other  cases  the  summary  remedy 
by  motion  has  been  granted  as  founded  In 
the  Inherent  power  of  the  court  over  Its  own 
Judgments,  and  to  av4^  ttie  axpaise  and 
delay  of  a  formal  suit  in  chancery.  It  can 
easily  be  seen  bow  this  practice  is  instiOed  in 
courts  of  the  states  where  a  system  lias  beoi 
adopted  whldi  amalgamates  the  equitable 
and  common-law  Jurtsdlction  in  me  form  of 
action,  as  most  of  tbe  ra\eM  of  procedure  da" 
(Note:  I  stress  tiie  lost  soitence  in  tbe  abov* 
excerpt  as  pregnant  and  appofldte.  Ulasouil 
Is  in  the  daas  of  states  Justifying  tbe  prac- 
tice, and  doubtless  it  harks  back  to  the  rea- 
son indicated.  It  is  of  great  slgnlflcance,  al- 
so, to  mark  tbe  twet  tbat  no  word  of  con- 
demnation of  tiie  practice  can  be  found  in 
any  case  in  our  appellate  courts,  though  many 
opportunities  bave  arisoi  for  crittdam  If 
such  was  called  for  because  of  any  Inbetent 
vice  In  rtfUet  by  motion  after  the  twm  in 
ezceptlraal  coses- crying  ont  for  It) 

A  standard  treatise  sums  up  the  mattw  In 
this  way  <1  Black  cm  Judgmoite  [2d  Ed.]  S 
308):  "The  method  of  mocuring  tbe  vuation 
of  Judgmente  which  is  1^  far  tbe  most  com- 
monly used,  at  the  preeent  day.  Is  tite  proceed- 
ing by  opplicotkm  to  the  court  wUdi  rende^ 
ed  the  Judgment  la  ^  torn  of  o  motion, 
with  notice  to  the  advuse  party.  This  prme- 
tlce,  being  simple^  veedy,  and  effective^  Is 
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well  calculated  to  promote  the  Interests  of 
Justice  with  the  least  cost  and  trouble  to 
sDltora.** 

Indeed,  It  Is  not  clear  what  Inherent  Tlce 
exists  or  what  harm  to  Jarlspmdence  can 
arise  In  snmmair  relief  b7  motion.  When 
the  parties  are  served  with  notice  and  ai>- 
pear  (as  here),  there  can  be  no  question  about 
due  prooet*  of  law,  or  "a  day  in  court"  So, 
when  the  Judgment  is  vacated  In  that  way, 
tbe  original  cause  stands  tor  trial  on  its  mer- 
its, and  cases  might  be  put  where  the  plaln- 
titf,  in  that  regard,  would  be  left  In  a  more 
advantageous  position  than  he  would  occu- 
py in  a  case  where  (as  defendant),  by  a  bill 
In  equity  and  the  decree  of  a  chancellor,  the 
merits  might  be  Involved,  and  be  adjudicated 
against  him  in  abrogating  his  judgment. 

In  the  above  regard  the  relief  by  motion  Is 
akin  to  that  granted  by  a  motion  for  a  new 
trial;  1.  e.,  It  touches  the  discretion  of  the 
very  court  whose  confidence  or  process  has 
been  abused.  "Such  relief,"  says  Scott,  J.,  In 
Stout  T.  Lewis,  11  Mo.  loc.  clt  439.  "operates 
merely  as  a  delay  at  most,  and  that  delay 
may  as  well  be  borne  In  the  court  below  as 
in  coming  to  this  court  for  redress." 

A  fftmlllar  Instance  of  relief  by  motion 
arises  under  the  Attorney's  Lien  Act  By 
that  act  a  right  was  given,  but  no  remedy. 
But  a  practice  grew  up.  finding  countenance 
In  the  jommon  law,  for  relief,  not  only  by 
suit,  but  by  motion,  and  an  adjudication  on 
su(4i  motion  of  an  attorney's  rights  thereun- 
der after  satisfaction  of  a  judgment  Young 
V.  Rensbaw,  102  Mo.  App.  173,  76  S.  W.  701 ; 
Curtis  V.  Railroad,  118  Mo.  App.  341,  94  S. 
W.  762;  Wait  v.  Railroad,  204  Mo.  491,  103 
S.  W.  60. 

(3)  In  tbe  next  place.  It  must  not  be  lost 
sight  of  that  a  Judgment  Imports  absolute 
verity,  and  Is  the  highest  form  of  obligation. 
It  is  protected  by  the  maxim :  It  is  to  the  In- 
terest of  tbe  state  that  litigation  come  to  an 
end.  During  a  term  the  court  holds  its  Judg- 
ments in  its  breast;  but  after  term,  as  a  gen- 
eral rale,  they  may  not  be  set  aside,  except 
tor  some  fraud  or  trickery  scandalizing  the 
administration  of  Justice,  and  arising  (not 
out  of  the  negligence  of  a  party,  nor  out  of 
perjury  at  the  trial,  but),  as  said  heretofore, 
extrlnslcally  and  collaterally  whereby  the 
court  itself  has  become  an  Instrument  of  in- 
Jnsttce.  Howard  v.  Scott  22S  Ho.  loc.  dt 
711  et  seq.,  125  S.  W.  1158.  Belief  by  mo- 
tion. If  such  right  exists  In  this  state,  must 
be  strictly  confined  within  the  general  bounds 
of  that  srttled  doctrine,  except  where  a  cer- 
tain form  of  reUef  In  a  certain  class  of  cases 
la  ezpieady  granted  by  statute  by  a  'lietl- 
tion  txit  levlew/'  Inf^ 

(4)  In  the  next  places  there  Is  a  itatiitoTy 
■dteme  tar  Tacatlng  final  Jndgmoita  by  a 
"petltton  tor  review."  B.  8.  1909,  H  2101  to 
2108,  Inclnslve.  But,  there  being  service  by 
mnunons  In  the  Instant  case,  it  does  not  tail 
vlthln  the  purview  of  ttuwe  sectlone. 

(5)  In  the  next  plac^  then  Is  a  statute 
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onder  wbldi  has  been  granted  in 

many  cases  (B.  B.  19Q9,  S  2121)  reading: 
"Judgments  in  any  court  of  record  shall  not 
be  set  aside  for  irregularity,  on  motion,  un- 
less such  motion  be  made  within  three  years 
after  the  term  at  which  snch  Judgment  was 
rendered." 

It  wonld  appear  that  suCh  section.  In 
words,  does  not  grant  a  power,  but  puts  a 
Umitaiion  on  a  power  assmoed  to  exist 
However,  the  rule  has  been  to  allow  it  as 
a  source  of  judicial  power,  and  it  has  been 
uniformly  applied  In  that  way.  It  will  be 
observed  it  uses  the  word  "irregularity." 
Accordingly,  on  that  word  as  a  hinge  all  the 
casffl  brought  under  the  section  tarn.  What 
is  an  'irregularity"  in  a  legal  sense?  Tldd 
defines  it  (1  Tldd,  Prac.  [Sd  Am.  Bd.]  p.  S12) 
thus :  "An  irreffularitif  may  he  defined  to  be 
the  want  of  adherence  to  some  prescribed 
rule  or  mode  of  proceeding;  and  it  consists, 
either  in  omitting  to  do  something  that  is 
necessary  for  the  due  and  orderly  conducting 
of  a  suit  or  doing  It  in  an  unseasonable  time 
or  improi>er  manner."  Bliss,  J.,  shortens  the 
definition  by  accepting  that  part  of  Tidd's 
before  the  semicolon.  Downing  v.  Still,  43 
Mo.  loc.  <dt  317.  We  have  ruled  over  and 
over  again  that  the  irr^nlarity  reached  by 
motion  under  that  section  must  be  one  patent 
on  the  record,  and  not  resting  in  proof  dehors 
the  record.  Shuck  v.  Lawton,  249  Mo.  168, 
166  S.  W.  20;  State  ex  reL  v.  RUey,  219  Mo. 
loc.  dt  681,  118  S.  W.  647,  and  cases  dted. 
The  Irregularity  In  the  mind  of  the  lawmafe* 
er  is  distinguished  by  the  courts  from  mere 
"error."  Ex  parte  Toney,  11  Mo.  661;  Stete 
ex  reL  v.  Tate,  109  Mo.  loc.  clt  270,  271.  IS 
S.  W.  loss,  82  Am.  St  Bep.  664.  To  illus- 
trate: Rendering  a  Judgment  on  service  by 
publication  based  on  an  allegation  of  non- 
residence  In  the  petition  when  none  such  ex- 
Iste  would  be  an  irregularity  patent  of  rec- 
ord. ShwA  V.  Lawton,  supra.  We  construe 
Ghambers  v.  Carthel,  35  Mo.  874,  to  rule  that 
if  a  Judgment  be  token  exceeding  the  amount 
prayed  in  the  petition,  that  would  be  an  Ir- 
regularity under  the  stetute.  Taking  Judg- 
ment after  an  order  of  reference  would  be 
an  irregularity.  Stocfeer  v.  Court,  26  Mo. 
401.  A  Judgment  which  the  record  shows 
was  UMea  prematura  is  such  irregularity. 
Branstetter  v.  Bivee,  84  Mo.  3ia  A  Judg- 
ment on  a  revivor  of  an  action  without  the 
entry  of  appearance  or  service  of  a  scire 
fiidas  Is  sndi  irrc^larity.  Hazfeness  v.  Aus- 
tin, 86  Ma  47.  Such  examples  mi^t  be  added 
to  indefinitely  to  illustrate  the  apidlcatlon  of 
the  statute;  but  the  foreg^ng  suffice.  Evi- 
dently tiiere  was  no  irregularity  of  that  class 
in  the  case  at  bar,  and  respondmt's  case  can- 
not prosper  on  tluit  stetute. 

This  brings  us  to  a  motion  called  a  mo- 
tion in  tbe  nature  of  a  writ  of  ema  coram 
noUs,  sometimes  called,  when  Issued  by  a 
reviewing  court  to  a  trial  court  a  wiit  of 
error  coram  toUs.  BL  L.  Diet  tit  "Coram." 

(b)  It  will  be  obswred  that  a  writ  of  ertor 
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coram  nobis  as  w^U  as  a  writ  of  error  coram 
Tobis  at  common  law  were  actual  writs,. and, 
speaUng  with  reference  to  a  growth  In  the 
law,  it  la  apparrat  that  tibe  very  existence 
of  a  motion  In  the  nature  of  such  writs, 
whereby  a  simple  and  speedy  remedy  Is  at- 
tained, Imports  a  growth  in  the  law,  for  I 
do  not  find  that  a  motion  in  the  nature  of 
the  writ  of  error  coram  nobis  or  coram  TObis 
was  known  at  the  old  common  law.  And 
why  should  not  the  law  grow?  Did  not  the 
common  law  growJ  Did  not  equity  groiol 
Oonrts  are  not  lawmakers;  bat  the  large 
fact  remains  that  the  body  of  the  law  relat- 
ing to  rules  of  procedure,  rules  of  interpreta- 
tion, rules  of  construction,  rules  of  eridcaice, 
and  many  other  working  theories  of  the  law 
are  the  excIuslTe  work  of  courts.  Are  they 
the  worse  off  for  that?  The  Tery  common 
law  itself  is  a  mere  "system  of  nnwritteu 
law,  not  evldenoed  by  statutes,  hot  by  tradi- 
tion and  the  opinions  and  Judgments  of  th 
sages  of  the  law."  Per  Scott,  J.,  In  Blddick 
V.  Walsh,  IS  Mo.  loc.  dt.  636.  There  Is  noth- 
ing, then,  revolutionary  or  singular,  let  alone 
reprehensible,  In  the  proposition  that  courts 
have  worked  out,  as  a  mnsible  instrumental- 
ity in  administering  justice,  a  motion  In  the 
nature  of  a  writ  of  error  coram  nobis,  entire- 
ly without  aid  of  the  lawmaker,  or  that  they 
have  recourse  to  the  common  law  for  the 
bases  or  prototypes  for  modem  motions.  In 
broad  construction  the  object  of  that  motion 
is,  after  the  term,  to  bring  before  the  court 
some  fact  dehors  the  record  which.  If  the 
court  had  known  It,  would  not  have  rendered 
the  judgment.  Usually  such  fact  is  cover- 
ture, or  Insanity,  or  Infancy  absent  a  guard- 
ian ad  litem,  or  the  appearance  of  an  attor- 
ney without  authority,  or  the  rendition  of  a 
judgment  after  death  of  a  party  without  a  re- 
vivor, or  the  sentencing  of  a  defendant  under 
age  to  the  penitentiary,  or  the  sentencing  of 
a  slave  to  the  penitentiary  for  larceny.  Ex- 
amples of  the  various  offices  filled  by  this 
motion  have  been  collected  In  Cross  v.  Gould, 
131  Mo.  App.  686,  110  S.  W.  672  (q.  v.).  And 
though  we  were  of  a  different  opinion  on 
argument,  yet  our  conclusion  bag  come  to  be 
on  full  consideration  that  the  motion,  timely 
filed,  is  flexible  enough  to  adjust  itself  to 
the  equitable  feature  of  setting  aside  a  judg- 
ment after  the  term,  where  the  rights  of 
third  parties  have  not  Intervened,  obtained 
by  means  of  a  violation  of  an  agreement  to 
continue,  tricking  the  defendant  Into  ab- 
sence and  out  of  his  defense,  unless  the  reme- 
dy is  lost  by  neglect  or  laches.  We  think 
that  conclusion  Is  within  reasoned  precedents. 
Thus: 

In  Slewerd  v.  Farnen,  71  Md.  loc.  dt  630, 
18  Atl.  968,  the  right  to  strike  ont  a  judgment 
obtained  by  "fraud,  surprise,  or  irregularity," 
on  motion  after  the  term,  was  taken  for 
granted,  witness  the  phrase,  "It  can  hardly  be 
necessary  to  say  that  courts,  in  the  exercise 
of  a  qnasi  equitable  Jurisdiction,  will."  etc. 

Is  Hclntosh  V.  Crawford  County,  18  Kan. 


171,  under  predady  tba  flwti  in  Jndsmeot 
here,  the  remedy  was  allowed  on  motion  aft- 
er the  Jnc^ott  tarn. 

Bnt  oar  own  cases  serve  In  glTlng  oounte- 
nance  to  that  view.  Thus : 

In  Spalding  t.  Mder,  40  Ho.  176,  relief  was 
granted  after  the  term,  on  motion,  by  setting 
aside  a  Judgment  entered  after  an  agreement 
to  continue,  which  continuance,  by  inadvert- 
ence, had  not  been  entered  by  Uie  clerk. 

In  Downing  v.  Still,  43  Mo.  309,  319.  a 
careful  Judge  whose  jnrlstlc  fame  has,  of 
right,  grown  gently  bnt  .steadily,  Bliss,  3., 
speaking  for  this  court  on  a  motion  of  tlie 
character  in  Judgment,  said:  "The  question 
of  fraud  Is  also  raised  by  the  motion.  ,Tfae 
charge  is  made  that  all  the  proceedings  after 
the  suggestion  of  the  death  of  Thatcher — to 
wit:  The  appearance  of ,  Still,  the  «itry  of 
judgment,  the  issuing  of  the  execution,  the 
sale,  and  the  return — were  without  the 
knowledge  of  the  plaintifr  or  his  attorney, 
and  were  a  conspiracy. to  defraud  him  of  hli 
security.  The  charge  is  sustained  by  affida- 
vits, except  as  to  the  conspiracy.  The  pro- 
ceedings complained  of  were  without  the 
knowledge  of  those  interested  In  seeing  that 
they  were  regular.  This  matter  should  have 
been  considered  below.  The  objection  tliat  It 
can  only  be  inquired  into  uiwn  petition  in  the 
nature  of  ,a  bill  in  equity  is  not  well  taken. 
Though  fraud  and  mistake  are  often  pounds 
for  relief,  yet  the  proper  proceeding  in  a 
matter  of  this  kind  is  by  motion." 

The  foregoing  pronouncement,  was  put,  and 
sotmdly  put,  on  the  great  authority  of  Chan- 
cellor Kent  <Delan«ey  v.  Brownell,  4  Johas. 
[N.  T.]  136,  and  Denton  v.  Noyes.  6  Jolms. 
[N.  T.]  2Sfl  t6  Am.  Dec.  237]),  and  other 
cases  dted  by  Judge  Bliss. 

In  EBtea  v.  NeU,  163  Mo.  3ST,  63  S.  W.  724. 
Gautt,  J.,  uses  the  doctrine  of  the  Tennessee 
courts, in  deciding  his  case,  stating  It  in  this 
way:  '^Tbe  motion  or  petition,  it  luu  been 
roled,  moat  abow  that  the  movoit  or  peti- 
tioner was  prevented  from  making  tiie  de- 
fense by  Burprlse,  acddmt,  .mistake,  or  fraud 
of  the  advwsary  without  fault  on  his  part" 

In  Tennessee  the  use  of  the  writ  of  error 
coram, nobis  to  set  r^ixt  In  the  emergency  we 
ate  dealiiv  with  la  a  favorite  practice 
Tucker  t.  James,  12  HdAk.  338;  Donnivant 
V.  Miller,  1  BaxL  227;  Crawford  r.^Wllliams, 
1  Swan,  841;  Grouch  t.  MulUnlx,  1  Heisk. 
478. 

Betumlng  to  our  own  state: 

In  State  ex  xeL  t.  Btley.  219  Ho.  loc  dt 
682  et  seq.,  118  &  W.  662,  the  following  ex- 
cerpt from  6  Ency.  PL  &  Prac.  26,  27,  was 
quoted  approvingly  as  descriptlTe  of  the 
scope  and  office  of  the  writ  of  wror  coram 
nobis:  "The  office  of  the  writ  of  coram  nobis 
Is  to  bring  the  attention  of  the  conrt  to,  and 
obtain  relief  from,  errors  of  fact,  snch  as 
the  death  of  either  party  p«idlng  the  suit 
and  before  Judgment  therdn,  or  infancy, 
•when  the  party  waa  not  proporly  re|>reaen^ 
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ed  by  foattflaa,  or  eorwtnre,  where  the  com- 
moD-law  disability  stUl  exists,  or  insanity,  it 
seems,  at  tbe  time  <tf  the  trial,  or  a  valid 
defense  "^■t'"g  in  the  facta  of  the  cas^  hat 
whteh,  without  negllgenee  on  the  part  of  the 
defendant,  was  not  made,  ^tber  throogta  du- 
ress or  fiand  or  extmsable  mistake;  these 
facts  not  aniearlns  on  the  face  of  the  rec- 
ord, and  being  such  a%  if  known  In  season, 
would  hare  prerented  the  r«idltl<ni  and  en- 
try of  tiie  Judgment  qnestioned." 

In  Fisher  v.  Fisher,  114  Mo.  App.  627,  90 
S.  W.  418,  a  soundly  reasoned  case,  it  was 
unanlmoasly  mled  by  the  learned  jadges  of 
the  Kansas  C^ty  Conrt  of  Appeals  that  a 
motion  in  the  nature  of  a  writ  of  coram  no- 
bis, filed  after  the  term,  coold  reach  a  fraud 
of  the  vezy  (Aaracter  inrolTed  In  the  case  at 
bar. 

Finally,  the  St  Louis  Court  of  Appeals  In 
Cross  T.  Gould,  181  Mo.  App.  68S,  110  S.  W. 
672,  followed  the  doctrine  of  tbe  Kansas  City 
Court  of  Appeals  in  pronouncing  judgment 
on  the  same  character  of  a  motion,  based  on 
the  same  ground  involTed  here  and  filed  aft- 
er Judgment  term.  The  latter  case  has  re- 
ceived the  t1s6  of  this  court  as  an  accept- 
able exposition  ot  the  law.  Shuck  t.  Law- 
ton,  240  Ho.  168,  165  8.  W.  20. 

True,  It  has  been  ruled  that  the  writ  (and 
hence  tbe  motion  In  the  nature  of  the  writ) 
cannot  be  used  merely  to  review  and  revise 
tbe  opinions  of  tbe  court  nor  correct  mere  er- 
rors of  law.  State  v.  Stanley,  226  Mo.  633, 
126  S.  W.  476.  Nor  can  the  motion  be  based 
on  facts  which  are  Inconsistent  with,  or  con- 
tradictory of,  the  record.  Beed  v.  Bright, 
332  Mo.  899,  134  S.  W.  668.  So  all  the  au- 
thorities hold  that  there  must  be  a  gAiow- 
Ing  of  diligence.  We  are  of  opinion  there 
was  sncb  showing  made  below,  and  that  the 
case  fails  within  the  guarded  doctrine  of  the 
Reed-Bright  and  Stanley  Gases,  and  the  ai^ 
ray  of  others  heretofore  cited, 

Kach  case  of  this  sort  must  necessarily  be 
decided  on  its  own  facts.  Here  the  trial 
court  faced  the  fact  that  he  had  beoi  mis- 
led in  the  hnrry  of  an  Instant  Into  deddtng 
a  ease  on  a  hearing  of  only  one  side,  when. 
the  other  side  had  a  defense  they  could  not 
niake  and  were  not  present  to  make  because 
of  their  trust  In  a  broken  agreement  to  con- 
tinue. This  situation  brought  the  conrt  with- 
in Seneca's  criticism:  "Qui  statuit  allquld, 
parte  Inandlta  altera  aequum  licet  statuerit, 
hand  regnns  fnerlt"— which  a  s(diolar  tells 
me  means  In  English:  "He  who  decides  a 
case  without  hearing  the  other  ride,  though 
he  decides  Justly,  cannot  be  considered  Just" 
We  are  of  oidnlon  tbAt  tbe  court  set  both  ib- 
self  and  Justloe  right  by  opening  the  Judg- 
ment 

This  opinion  was  written  as  a  prlndial 
opinion;  but  it  was  seed  that  fell  by  the  way- 
side or  on  stony  ground,  and— but  no  mat- 
ter.  SUll  entertaining  the  same  views  after. 


reargument  in  banc,  I  file  tbe  saae  opinion 
as  a  dissent  Maybe  the  "straw  whidi  tbe 
builders  rejected,**  etc  Qai«n  sabeT 


SNTDBB  T.  TOLER.    (No.  11,08&) 

(Kansas  Ofty  (3onrt  of  Appeals.  Mlssonil. 
May  4.  1814.) 

1.  PijrADino  (I  869*)— FEimon— iKcoNsisT- 
KNT  Causes  or  Acnon^ExjEonoN. 

A  petition,  alieging  in  one  count  the  In- 
validity of  a  wul  admitted  to  probate,  and  seek- 
ing in  another  oount  to  recover  under  a  trust 
created  by  the  wilL  contains  Inconsistent  alle- 
gation%  and  plalndfl  is  properly  reqtrired  to 
elect 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  1199-1209 ;  DecTblg.  S  369.*1 

2.  Wmui  (S  487*)-OoHBivnonoH--ETXoiNai 

— AnUSSIBIUTT. 

In  a  suit  to  constme  a  will,  dedaratloBS 
of  testator  as  to  the  meaning  of  the  will  are 

inadmissible. 

Ed.  Note.— For  other  cases,  see  Wills,  Cent 
:.  SI  1023.  1026-1032;  Dec  Dig.  S  487.*] 

8.  Wilis  (f  438*)  — Constbdotiok  — Intin- 

noR. 

Tbe  coart  In  ocmsCndng  a  wIU  must  as- 
certain the  intention  of  the  testator  and  give 

effect  thereto. 

Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
:.  H  962,  906,  967 ;  DecTDlg.  f  439.*] 

4.  Wills  (f  488*)— GONaTEUcnoH— Evidencb 

— AOUSSIBILITT. 

Even  -where  a  will  is  ambigooQB,  parol  ev- 
idence must  be  limited  to  tbe  «mdition  of  testa- 
tor's fedings  towards  tbe  persons  affected  by 
the  will,  so  as  to  thereby  place  the  conrt  in  the 
possession  of  the  facts  as  testator  viewed  than. 

[Ed.  Note.— For  other  cases,  see  ^mis.  Gait 
Dig.  H  1024,  102S,  IXm-^m-,  DecTlUg.  1 
488.*] 

6.  Wi;iB     a  676*)-€01VBTBUOTZOH— PbBGA- 
TOBT  TbCSTS. 

A  will,  which  dvea  to  testator's  wife  all 
his  property  "knowmg  she  will  deal  properly 
with"  his  grandchild  and  his  son,  does  not  cre- 
ate a  precatory  trust  in  favor  of  the  grand- 
child or  son. 

iEd.  Note.— For  other  cases,  see  Wills,  Cent 
C.  H  1687-1689;   Dec  Dig.  S  676.*] 

6.  WnxB    (I  e76*)-^CoiramuonoN— PuoA- 

TOBT  TBU9I8. 

Where  a  testamentary  gift  is  absolute,  it 
will  not  be  lessened  by  mere  words  of  recom- 
mendation, unless  the  wlU  dearly  shows  that 
testator  had  in  mind  the  ezeatitm  of  a  tmst, 
and  not  a  mere  appeal  to  the  discretion  of  the 
beneficiary. 

[Ed.  Note.— For  other  cases,  see  Wills,  (3ent 
Dig.  H  1587-1688;  Dee.  Dig.  |  676.*] 

Appeal  from  Circuit  €!ourt,  (hooper  0>nnty; 
X  O.  Slate,  Jn^. 

Action  by  Gertrude  Snyder  against  Uriah 
T.  Toler.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  AOrmed. 

John  Cosgrove,  of  Boonvllle,  for  appellant 
W.  V.  Dratten,  of  Boonville,  and  C  D.  Cor- 
um,  of  St  Louis;  for  rewondent 

JOHNSON,  J.  This  suit  was  begun  in 
the  circuit  court  of  CV>oper  county  March  20, 
1918.  The  petition  was  in  two  counts.  In 
the  first  plaintUI  alleged  the  Invalidity  of  the 
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last  will  of  Her  gnndfatlier  WUUam  HI  Toler 
(wUdi  had  been  duly  probated),  and  prayed 
"that  said  pretended  paper,  wilting,  or  will 
be  declared  Toid  and  of  no  ^ect**  In  the 
second,  she  claimed  under  the  will  on  the 
theory  that  It  created  a  precatory  tmst  In 
her  fiiTor.  A  motion  to  tHect  was  filed  by 
defendant  on  the  ground  "that  said  counts 
are  tuconslstent  with  each  other  and  the 
proof  of  one  would  disprove  the  other." 
Thla  motion  was  sustained,  and  plaintiff 
elected  to  stand  upon  the  second  count  De- 
fendant then  answered  traversing  the  allega- 
tions of  that  count  The  cause  was  tried 
without  a  jury,  and  the  court  rendered  judg- 
ment for  defendant    Plaintiff  appealed. 

William  B.  Toler  died  In  Cooper  (iounty 
June  18,  1911,  possessed  of  a  farm  of  100 
acres  of  the  aUeged  value  of  $10,000.  He 
-was  survived  by  his  wife,  Ann  O.  Toler,  and 
his  son  Uriah,  the  defendant  Plaintiff  was 
the  daughter  of  another  son  (Columbus),  who 
died  before  the  death  of  his  father.  Colum- 
bus and  Uriah  were  clilldren  of  a  former 
marriage.  There  were  no  children  of  the  last 
marriage. 

On  May  5, 1911,  Toler  executed  the  follow- 
ing will:  "I,  William  E.  Toler,  do  make  this 
my  last  will  and  testament:  I  give  to  my  be- 
loved wife,  Ann  C.  Toler,  all  my  property, 
real,  personal  and  mixed,  absolutely,  know- 
ing she  will  deal  properly  with  my  grand- 
child, Oertmde  Snyder  and  my  son,  Uriah 
Toler."  After  the  death  of  the  testator,  his 
widow  was  appointed  administratrix  of  the 
estate  with  the  will  annexed.  The  personal 
estate  being  insufficient  to  pay  the  debte,  the 
land  was  sold  under  order  of  the  probate 
court  and  was  pundiased  by  defendant  for 
$8,500.  This  sale  was  Invalid  on  acoonnt  of 
the  Insufficiency  of  the  notice,  but  the  widow 
executed  and  delivered  to  defendant  a  quit- 
claim deed  and  gave  him  possession  of  the 
farm.  Defendant  claims  title  under  that 
deed.  He  paid  the  widow  (2,500  on  the  pur- 
chase price,  and  out  of  that  money  she  paid 
all  of  the  debts  of  the  estate,  gave  $1,550  to 
plaintiff,  and  kept  the  remainder  of  about 
$400  for  her  own  use.  She  died  shortly 
before  the  commencement  of  this  action.  It 
ap[>ears  that  the  land  was  of  the  reason- 
able value  of  $8,500,  and  the  real  bone  of 
contention  is  the  proceeds  of  its  sale  to  de- 
fendant which,  after  deducting  the  sums  ex- 
pended by  the  widow  In  paying  debts  and  for 
her  own  use,  amounted  to  $7,650,  of  which 
she  gave  defendant  $6,(f00  and  plalntlfl 
$1,550.  Plaintiff  contends  that  by  the  terms 
of  the  win  she  was  entitled  to  receive  one- 
half  of  the  proceeds,  to  be  pot  on  an  equal 
footing  with  her  uncle,  since  she  was  the 
only  child  of  his  deceased  brother,  and  It  was 
the  obvious  Intention  of  her  grandfather  to 
create  a  trust  for  the  equal  benefit  of  her 
uncle  and  herself.  The  position  of  defend- 
ant is  that  the  will  clearly  evinced  an  in- 
tention to  vest  the  fee-simple  title  to  the  laid 


In  the  widow,  and  fiat  ttie  wordi,  "kMtowlng 
she  will  deal  properly  with  my  grandchild. 
Gertrude  Snyder  and  my  son,  Uriah  Toler.** 
cannot  be  orautmed  as  having  created  a  prec- 
atory trust  but  gave  the  widow  full  power 
to  exercise  her  own  discretion  in  the  dlspod- 
tUm  of  the  artata. 

There  Is  eyldenee,  Introdnoed  by  plaistu^ 
tending  to  ahow  that  the  r«latlonaliip  be- 
twem  her  father  and  grandfather  almys 
had  been  of  die  doaest  and  moat  affection- 
ate natnie;  that  l\er  father  bad  wtvked  with 
and  for  his  father  and  had  aided  In  ttie  ae- 
cumolatlon  of  the  money  Invested  in  the 
farm;  that  her  uncle  had  not  hem  so  aeU- 
sacrifidnib  hot  had  lived  a  more  aelfldi  Ufe; 
and  that  she  had  always  been  treated  affec- 
tionately by  her  grandfather. 

The  evidence,  as  a  whole,  8how%  we  think, 
that  the  old  man  tovad  both  stms  and  his 
granddaughter,  and  that  his  wife  shared  bis 
feelings,  and  there  is  no  suggestion  in  the  evi- 
dence of  any  change  in  her  teettn^  a£tex  her 
husband's  death.  She  bore  p'"*"«*  no  ill 
will,  and,  if  it  may  be  said  that  abe  dleccim- 
inated  against  plaintiff  in  the  dlstiibatlon  of 
the  estate,  tbe  error  was  one  of  Jadgmait 
rather  than  of  a  purpose  to  show  partiality. 

The  will  was  made  during  the  last  illness 
of  the  testator.  The  lawyer  who  drew  it  tes- 
tified (without  objection)  that  the  testator,  in 
giving  directions  for  the  preparation  of  the 
docummt,  said:  "I  want  to  give  my  wife  ev- 
erything I  have.  1  would  divide  it  up  if 
there  was  enough ;  but,  if  I  should  divide  it 
up,  there  would  not  be  enough  for  anybody, 
and  If  a  man  divides  his  property  into  differ- 
ent pieces,  why  the  amount  I  have  would 
not  be  much  for  anybody,  and  I  am  ^ving  it 
to  my  wife."  The  lawyer  told  him  that  it 
would  be  necessary  to  mention  his  son  and 
granddaughter  In  the  will,  and  he  inquired, 
"Is  It  necessary  to  give  them  a  dollar?*  Be- 
ing answered  in  the  negative  and  assared 
that  it  would  be  sufficient  if  they  were  men- 
tioned, he  said,  "Weil,  just  put  In  there  that 
I  give  it  to  my  wife.  X  want  ber  to  have  It. 
and  X  know  that  she  will  deal  iffoperly  with 
them." 

[1]  Counsel  for  plaintiff  insist  that  the 
court  erred  In  sustaining  the  motion  to  elect 
Overlooking  other  considerations,  we  hold 
the  motion  was  properly  sustained  on  its 
merits.  It  is  true  the  causes  aUeged  in  the 
two  counta  purported  to  relate  to  the  same 
transaction,  but  they  were  so  inconsistent 
and  repugnant  they  could  not  stand  togeth- 
er in  the  same  action.  The  test  in  such  la- 
stances  Is  whether  or  not  proof  of  one  cause 
necessarily  would  disprove  the  other.  Xf  It 
would,  the  petition  Is  bad,  and  the  plalutiS 
should  not  be  suffered  to  go  on  with  the  case 
unless  he  abandons  one  or  the  other  of  soeh 
mutually  destructive  causes.  Boap  Works  v. 
Bayers,  51  Mo.  App.  310 ;  Mirrlelees  v.  Rail- 
way, 163  Mo.  loc.  dt  482,  «8  a  W.  718: 
Drolshagen  v.  Ballway,  186  Mo.  loa  ctt.  26^ 
86  8,  W.lMk 
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In  one  breatii  plalntUE  aTerred  there  was 
no  win,  and  In  tbe  next  that  the  will  cre- 
ated a  trust  In  her  faTor.  She  conld  not 
prove  either  assertion  without  disproving 
the  other.  It  would  be  hard  to  imagine  a 
more  striking  exam^e  of  Inconsistent  posi- 
tions. The  election  of  ^intiff  to  stand  on 
the  second  coont,  1.  e.,  on  the  will,  reduced 
the  practical  Issoes  of  the  case  to  the  propo- 
sition of  whether  or  not  the  will  created  a 
precatory  trust  If  It  did.  plalntUI  is  entitled 
to  recover;  If  tt  did  not.  she  has  no  case. 
The  Judgmoit  was  fully  respon^ve  to  this  is- 
sue and,  we  may  observe  In  passing,  covered 
the  entire  subjectpmatter  before  the  court 
for  adjudication. 

[2]  Counsel  for  plaintiff  argue  that  the 
court  ened  In  excluding  evidence  of  state- 
ments made  by  the  widow  relating  to  the 
wM^«<«g  she  understood  the  testator  gave  to 
the  words  "deal  pn^ly  with  my  grand- 
daughter* Owtnide  Snydor  and  my  son,  Uri- 
ah To^."  Thft  evidence  was  properly  ex- 
daded.  This  Is  an  action  not  to  Invalidate 
but  to  construe  a  wUl.  In  such  cases  oral 
dedaratifms  of  the  testator  relating  to  the 
meaning  of  the  instrument  are  not  admissi- 
ble. As  Is  said  In  Webb  v.  Hayden,  166  Mo. 
loa  dt  46,  65  S.  W.  761:  "A  testator's 
mranlng  la  to  be  found  In  his  will  alone; 
from  the  will  Itself  we  must  learn  the  testa- 
tor's Intent  But  if  the  language  employed' 
Is  of  doubtful  meaning  or  susceptible  of  ei- 
ther of  two  constructions,  evidence  as  to  the 
condition  of  the  testator's  feeling  toward  the 
persons  affected  by  the  will  Is  competent  If 
it  tends  to  put  the  court  In  possession  of  the 
facts  as  the  testator  viewed  them  and  helps 
to  explain  the  doubtful  paasages.  iHnrst  v. 
Van  De  Yeld,  168  Mo.  239  t68  S.  W.  10661; 
Murphy  v.  Carlln,  113  Mo.  112  [20  S.  W.  786, 
86  Am.  St  Rep.  699]." 

[3]  In  the  construction  of  wills  the  prime 
object  is  to  ascertain  and  enforce  the  true  In- 
tent and  meaning  of  the  testator.  Snor- 
grass  V.  Thomas,  166  Mo.  App.  loa  dt  609. 
150  8.  W.  108,  and  cases  dted;  and,  when 
the  language  of  the  will  Is  of  doubtful  mean- 
ing, "the  true  intent  and  meaning  of  the  tes- 
tator can  be  best  ascertained  by  the  courts 
and  those  concerned  in  the  execution  of  wills 
by  putting  themselves,  so  far  as  may  be, 
in  the  place  of  the  testator  and  reading  all 
his  directions  therein  contained  In  the  light 
of  his  environment  at  the  time  It  waa  made." 
Murphy  v.  Carlln,  supra. 

[4]  If  it  may  be  said  that  the  present  will 
is  of  doubtful  meaning,  we  think  the  explana- 
tory evidence  should  be  restricted  to  the 
portrayal  of  the  environment  of  the  testator 
and  his  feelings  towards  the  persona  affect- 
ed, and  should  not  include  declarations  he 
may  have  made  concerning  Us  interiweta- 
tlon  of  worda  employed  In  the  will  at  his  di- 
rection. Such  declarations  would  be  viola- 
tive of  tlie  rule  that  "a  te8tator*a  meaning  is 
to  be  found  In  his  wUl  alone."  A  formal  will 


would  be  of  UUfe  practical  value  If  it  could 
be  contradicted,  varied,  or  explained  by  proof 
of  such  dedarations  of  the  testator. 

[B,  B]  Passli^  to  the  subject  of  tiie  Inter- 
pretation of  the  will,  the  important  question 
la  whether  it  bespeaks  an  Intent  to  Impose 
an  Imiieratlve  obligation  upon  the  devisee  to 
regard  herself  as  a  trustee  of  a  trust  created 
for  the  equal  benefit  of  the  son  and  grand- 
daughter of  the  testator,  or  an  Intent  that 
the  devisee  should  become  the  absolute  own- 
er of  the  estate  with  only  a  moral  and  not  a 
legal  obligation  resting  upon  her  to  deal 
propo-ly  with  the  son  and  granddaughter. 

In  support  of  her  position  that  a  trust  was 
created,  we  are  dted  by  plaintUC  to  the  oases 
of  Schmucker's  BMete  v.  Beel,  61  Uo.  082, 
and  Noe  t.  Kem,  98  Mo.  307,  6  S.  W.  238.  8 
Am.  St  Rep.  544.  In  the  first  case  the  wUl 
contained  a  bequeet  to  B.  "to  apply  In  diarl- 
ty,  according  to  Us  best  discretion,  and  I 
aioKtlnt  said  R.  executor  of  this,  my  will, 
*  *  *  and  whereas  I  hope,  that  B.  wUl 
consent  to  a<^  as  ray  executor,  and  desire  to 
save  Um  all  trouble  and  annoyance  In  that 
regard,  and  have  every  confidence,  good  fiUtb 
and  discretion,  and  have  explained  to  him 
to  what  charities  I  desire  him  to  appropriate 
the  monies  herein  bequeathed  to  him,  It  is 
my  will  that  my  said  executor  be  held  to  no 
accountability  whatever  for  the  non];>erform- 
ance  of  the  trust  herdn  confided  to  him ;  he 
will  use  his  best  discretion  in  the  matter, 
and  the  receipt  of  the  acting  Archbishop  of 
St  Ixiuis  of  the  Roman  Catholic  Church  tu 
Missouri  or  Kansas,  shall  be  a  full  discharge 
to  him  pro  tanto  for  any  monies  applied  by 
him  to  charities  according  to  my  request." 
The  court  said:  "There  is  no  mistaking  the 
purport  of  tUs  language.  It  all  goes  to  show 
that  the  executor  took  bequests  clothed  with 
a  trust  to  carry  out  certain  objects  or  pur- 
poses not  defined  or  expressed  in  the  will." 
Strictly  speaking,  the  trust  in  that  case  did 
not  arise  by  implication  from  the  use  of  prec- 
atory words.  The  purpose  of  creating  a 
trust  was  dearly  expressed  and  an  unequiv- 
ocal command  was  laid  upon  the  legatee  to 
devote  the  legacy  to  charity,  and  not  to  any 
other  use,  and  the  discretion  allowed  him 
was  not  a  discretion  to  divert  the  legacy  to 
any  other  use.  In  the  opinion  the  court  say 
of  that  Bpedes  of  implied  trusts  known  to 
equity  as  precatory :  "Courts  of  equity  have 
frequently  discussed  the  question  as  to  the 
force  of  words  or  expressions  of  recommen- 
dation in  wills  In  regard  to  the  use  to  which 
the  testators  might  desire  the  persons  to 
whom  they  had  given  legades  to  put  the 
same.  The  prevailing  doctrine  is  that  no 
particular  form  of  expression  is  requisite  in 
order  to  create  a  binding  and  valid  trust; 
and  that  words  of  recommendation,  request 
entreaty,  wish,  or  eqtectatlon  will  Impose  a 
binding  duty  i^on  the  devisee  by  way  of 
trust  provided  the  testator  has  pointed  out 
with  soffldent  clearness  and  certaint?  botb 
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the  8id)Ject-inatter  and  tbe  object  of  the 
trust  Reeves  v.  Baker,  18  Beav.  372;  Mac- 
nab  T.  Whltbrad,  17  Beav.  299 ;  Jarm.  WUte, 
336  ;  2  Bedf.  Wills  (2d  Ed.)  410." 

In  Noe  V.  Kern,  sapra,  the  foUowliig  be- 
qnest  was  In  Issue :  "I  glv^  devise  and  be- 
Oneatb  unto  my  husband,  *  *  *  all  of 
my  real  and  perMmal  estate  abwlntdy*  the 
real  estate  being  moBtly  situate  In  the  dty  of 
Norfolk,  •  •  state  of  Virginia.  I  make 
this  bequest  In  the  fnll  faith  that  my  hus- 
band will  properly  provide  for  the  two  <ihU- 
drm  of  my  deceased  brother,  Simeon,  whom 
we  have  tmdertaken  to  raise  and  edncate." 
Tills  language  was  held  to  create  a  iwecatory 
trust  In  fftvor  of  the  dilldren,  not  on  the 
ground  that  the  words  thMUselTes  were 
prima  fftde  safiMent  to  convert  a  devise  or 
bequest  Into  a  tmst,  bat  that  tiie  worda,  read 
In  the  light  (tf  evidoiee  portraying  the  en- 
vironment of  the  testatrix  and  her  fedlngs 
towards  Uie  persona  mentioned  In  the  will, 
were  strong  and  convincing  evidence  of  an 
Intent  that  the  precatory  language  she  em- 
ployed should  be  understood  as  voicing  a 
command  to  do  the  thing  she  expressed  the 
hope  wonld  be  done-  The  court  seemed  to 
recognize  the  Injustice  tbat  might  result 
from  giving  worda  of  recommendation,  re- 
quest, entreaty,  wish,  or  expectation  address- 
ed to  a  legatee  or  devisee,  the  fixed,  technical 
meaning  of  creating  a  trust,  and  gave  ap- 
proval to  the  doctrine  that  "every  case  must 
depend  upon  the  construction  of  the  particu- 
lar will  under  consideration.  The  point  real- 
ly to  be  determined  In  all  these  cases  Is 
whether,  looking  at  the  whole  context  of  the 
will,  the  testator  Int^ded  to  impose  an  obll- 
gatioD  on  his  legatee  to  carry  hla  wishes  in- 
to elfect,  or  whether,  having  expressed  his 
wishes,  he  Intended  to  leave  it  to  the  l^tee 
to  act  on  them  or  not  at  his  discretion." 
Perry  on  Trusts  (3d  Ed.)  {  114. 

The  whole  doctrine  of  precatory  trusts 
has  been  criticised  as  being  purely  artificial, 
as  involving  the  solecism  of  reading  an  Im- 
perative command  Into  words  of  mere  recom- 
mendation accompanying  an  absolute  devise 
or  bequest  It  was  well  said  in  Sale  v. 
Moore,  1  Simons,  S84,  "that  the  first  case  that 
construed  worda  of  reconmiendatlon  Into  a 
command  made  a  wUl  for  the  testator;  for 
every  one  knows  the  distinction  between 
them."  Van  Ehiyne  v.  Van  Duyne,  14  N.  J. 
Eq.  loc  cit  401.  The  tendency  of  modem 
dedalons,  both  in  England  and  America,  is 
to  avoid  such  artificial  canons  of  construc- 
tion and  to  have  regard  only  to  the  intention 
of  the  testator  as  gathered  from  the  whole 
will  In  determining  whetiier  or  not  such  ex- 
pressions shall  create  a  tmst  Oorby  v.  Cor- 
by, SS  Mo.  loc  dt  89S.  "Judges  have  for 
some  time  past  shown  a  decided  leaning 
against  the  doctrine  of  precatory  trusts  and 
a  strong  tendency  to  restrict  its  operation 
within  reasonable  and  somewhat  narrow 
bounds;  many  of  tlie  earlier  decisions  cer- 


tainly would  not  be  followed  at  Ute  proBNt 
day.  The  courts  of  this  coontry  luive  gener- 
ally adopted  the  doctrine  sutwtantlaUy  as 
settled  in  England,  although,  peiiiapa,  with 
some  caution  and  reserve,  and  they  all  ex- 
hibit the  modem  tendency  to  limit  ntber 
than  enlarge  Its  scope."  Pomeroy*B  Eq.  Jmis. 
(8d  Ed.)  H  1014,  1015. 

While^  as  we  have  shown,  the  doctrine  is 
recognised  In  this  state,  the  modem  view 
that  it  dionld  serve  only  as  an  aid  to  the  as- 
certainment of  tiie  real  mtoitlon  of  the  tes- 
tator ateo  obtains.  A  clear  and  tene  state- 
ment of  the  doctrine  Is  to  be  found  In  the 
following  quotation  from  Corby  v.  Corby,  sn- 
pra :  "A  precatXMT  tnut  la  not  to  be  Inf^red 
from  expressions  of  otrnfidoKse  or  desire  on 
the  part  of  the  testator  contained  In  the  will 
regarding  the  use  to  be  made  of  the  prop^ 
ty  devised  or  bequeathed,  unless  ft  fairly 
appears  from  ttie  wlU  that  the  testator  con- 
templated and  Intended  to  create  such  trust, 
and  especially  no  sndi  trust  will  be  Implied 
whea  It  clearly  appears  •  •  •  that  the 
testator  Intended  to  give  the  devisee  fall  dis- 
cretion In  the  use  of  the  property."  Where 
a  devise  or  bequest  is  absolute,  it  should  not 
be  cat  down  or  lessened  by  mere  words  of 
recommendation  unless  the  will,  as  a  whol& 
clearly  shows  the  testator  had  In  mind  the 
•  creation  of  a  trust  and  not  a  mere  appeal  to 
the  discretion  of  the  legatee.  See  In  re  Mc- 
Veigh's Estate,  164  S.  W.  673,  where  the  sub- 
ject of  precatory  trusts  Is  extensive  and 
logically  discussed  by  Allen,  J. 

The  most  concise  and  perhaps  the  mos^t 
luminous  construction  of  precatory  words  in 
the  reported  cases  is  found  In  Fox  v.  Fox. 
27  Beavan,  301,  where  the  bequest  was  to 
the  wife  of  the  testator  **to  and  for  her  own 
use  and  benefit  absolutely  having  fait  confi- 
dence In  her  sufficient  and  Jndtdoos  provi- 
sion for  my  dear  cUldren."  The  laconic 
opinion  of  the  Master  of  the  Rolls  was  as 
follows :  "I  am  clear  that  no  precatory  trust 
arises  In  this  case;  It  Is  not  however,  neces- 
sary to  go  through  the  anthoritlee,  whicb 
are  not  all  perfectly  reconcilable,  but  they 
all  establish  tbat  the  subject-matter  must  be 
certain,  and  the  objects  to  take  must  be  clear- 
ly defined.  Here  the  testator  Intends  to  give 
his  property  absolutely  to  his  wif^  and  he 
Intended,  at  the  same  time,  to  glva  ber  a 
clear  Intimation  of  his  wishes,  but  as  to  whidi 
she  was  to  be  considered  under  a  moral,  and 
not  under  any  legal,  obligation." 

In  the  present  case  we  cannot  regard  the 
words  of  recommendation  in  any  other  light 
than  as  an  intimation  of  the  wishes  of  tbe 
testator  and  not  as  a  command.  He  intend- 
ed to  give  his  wife  the  absolute  rlgbt  to  nw, 
enjoy,  and  dispose  of  the  property  without 
restriction  or  limitation.  His  son  and  graad- 
dau^ter  were  adults.  In  no  mannw  dspend- 
ent  upon  Um,  as  were  the  diildteu  bi  the 
case  of  Noe  v.  Kem,  snpra,  and  tiiera  is  noth- 
ing in  the  record  to  suggest  that  lie  intended 
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to  make  Ms  wife  a  mere  trustee  for  tbeir 
beneflL    We  coDclude  that  the  trial  judge 
toofa  a  proper  view  of  th6  case. 
The  judgment  Is  affirmed.   All  concur. 


LAGARCB  T.  MISSOURI  PAO.  HY.  00. 
(No.  13,572.) 

(St    Looifl    Oonrt   <tt   Appeals.  MiasonrL 
April  7,  Behearlng  Denied 

April  24,  1914.) 

L  Bailboads  (I  348*)— <3B0SBtNG  AxxamatT— 

JUBT  QUBSnON. 

In  an  action  for  the  wrongful  death  of 
one  nm  down  at  a  railroad  crossing,  the  courts 
wHl  declare  bim  to  have  been  gnUty  of  contxibu- 
tor7  negligence  only  In  those  cases  where  the 
testimony  is  very  clear  and  practically  uAcon- 
tradicted. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  K  1138^1150;  Dec  Dig.  S  a4&*] 

2.  Baileoads  (S  860*)— Gbossuvo  AoaiinuTT-^ 
Actions— JUBT  QuwnoN. 

In  an  action  for  the  wnrngfol  death  of 
plaintifTs  husband,  ran  down  at  defendant's 
crossing,  the  question  of  his  contributory  neg- 
ligence held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  8!  1152-1192;  Dec.  Dig.  i  350.*] 

3.  Tbiaz.  (S  191*)— Bailboads— Obossing  Ao- 

CIDKNT — Ilt9TBUCTIONa. 

A  traveler  on  a  highway  which  crossed  de- 
fendant's tracln  had  a  view  of  about  700  to 
900  feet  at  a  point  about  40  feet  from  the 
tracks,  and  from  that  point  the  approaching 
train  which  stauck  him  was  not  viuble.  The 
ordinances  of  the  dty  wbernn  the  accident 
occurred  required  the  bell  to  be  continuously 
rung  and  forbade  the  operation  of  trains  at  a 
greater  speed  than  20  miles  an  hour.  There 
was  teetimony  showing  that  the  bell  of  the 
train  which  struck  deceased  was  not  rung,  and 
it  appeared  that  If  the  speed  prescribed  by  ordi- 
nance had  not  been  exceeded  the  traveler  would 
have  passed  over  the  crossing  before  the  train 
could  nave  reached  him.  Held,  that  the  refus- 
al of  an  Instruction  that  if  the  traveler's  death 
was  the  result  of  unavoidable  accident,  due  to 
his  Inadvertent  act  in  driving  on  the  track 
immediately  In  front  of  a  moving  train,  verdict 
should  be  for  defendant,  was  proper,  because 
it  omitted  all  references  to  defendant's  violation 
of  the  ordinances  and  treated  the  collision  as 
the  result  of  unavoidable  accident  due  to  the 
traveler's  inadvertent  act,  though  plaintiff 
claimed  that  it  was  the  result  of  his  inten- 
tional act,  induced  by  defen^nfs  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  420-431,  435;  Dec:  Dig.  |  191.*] 

4.  Railboads  (S  327*)— CaosaiNa  Aociosnt— 
Ddtt  of  Tbavbleb. 

A  travder  about  to  cross  railroad  tracks 
Is  bound  to  stop,  look,  and  list^  only  when  he 
can  neither  see  nor  hear,  and  where,  from  a 
point  40  feet  from  the  crossing,  he  saw  that 
there  was  no  train  within  between  700  and  900 
feet,  he  is  not  bound  to  stop  before  proceeding 
on  the  tracks. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1013-1056;  Dec.Dig.  {  327.*] 

Appeal  from  gt.  Louis  Circuit  Court ;  CSias. 
O.  Allen,  Judge. 

Action  by  Mary  Lagarce  against  the  Mis- 
souri Pacific  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 


The  authorities  cited  by  appellant  on  the 
proposition  of  the  contributory  negligence  of 
plaintiff's  Intestate  are  as  follows:  Farrls  v. 
Railroad,  167  Mo.  App.  398,  151  S.  W.  979; 
Kelsay  v.  Railroad,  129  Mo.  385,  30  S.  W. 
339;  Dyrcz  T.  RaUroad,  238  Mo.  33,  141  S. 
W.  861 ;  Surge  v.  Railroad,  244  Mo.  76,  148 
S.  W.  925;  Laon  v.  Railroad,  216  Mo.  563, 
116  S.  W.  663 ;  Stotler  v.  Railroad,  204  Mo. 
619,  103  S.  W.  1,  12  L.  R.  A.  (N.  S.)  240,  120 
Am.  St.  Rep.  710;  Green  v.  Railroad.  192  Mo. 
131,  90  S.  W.  806;  Schmidt  v.  RaUroad,  191 
Mo.  216,  90  S.  W.  136,  8  R.  A.  (N.  S.)  196; 
Sangulnette  t.  Railroad,  196  Mo.  466,  95  S. 
W.  386;  Hook  v.  RaUroad,  162  Mo.  669,  63 
S.  W.  360;  Lien  v.  Railroad,  79  Mo.  App. 
475;  Jones  v.  Barnard,  63  Mo.  App.  601; 
Drake  v.  Railroad,  61  Mo.  App.  562 ;  Hayden 
T.  Railroad,  124  Mo.  666,  28  S.  W.  74 ;  Rles 
Y.  Railroad,  179  Mo.  1,  77  S.  W.  734;  Lane 
V.  Railroad,  132  Mo.  4,  33  S.  W.  645,.  1128; 
Huggart  V.  Railroad,  134  Mo.  673,  36  S.  W. 
220;  Stepp  V.  Railroad,  86  iMo.  229;  Butts 
V.  Railroad,  98  Mo.  272, 11  S.  W.  754 ;  Haftey 
V.  Railroad,  154  Mo.  App.  493, 135  S.  W.  987 ; 
Sims  V.  RaUroad,  U6  Mo.  App.  572,  92  S.  W. 
909;  Gumm  v.  Railroad,  141  Mo.  App.  318, 
125  S.  W.  796;  Railroad  v.  Houston,  95  U. 
S.  702,  24      EhL  542. 

James  T.  Oxeen,  of  St.  Louis,  for  appel- 
lant A.  R.  &  Howard  Taylor,  of  St  Loula, 
for  respondent 

Statemedt 

REYNOLDS.  P.  J.  This  Is  an  action 
brought  by  the  wife  to  recover  damages  for 
the  death  of  her  husband  occasioned,  as  It 
is  alleged  by  the  negligence  of  defendant,  the 
negligence  charged  being  excessive  speed — 
over  twenty  miles  an  hour — and  also  failure 
of  the  employes  of  defendant  to  cause  the 
bell  on  the  engine  to  be  constantly  sounded 
while  the  engine  and  train  were  running  in 
the  dty  of  St  Louis,  both  In  violation  <tf  'the 
ordinance  of  the  dty. 

The  answer,  after  a  general  denial,  avers 
that  the  Injuries  to  and  death  of  plaintiff's 
htisband  were  the  result  of  his  own  negli- 
gence and  carelessness,  which  directly  con- 
tributed to  cause  his  death,  in  this:  That  he 
drove  on  defendant's  track,  on  which  his 
team  was  struck,  so  close  to  cars  standing 
on  the  adjoining  track  or  tracks  that  his  ap- 
proadi  to  the  track  could  not  be  discovered 
by  the  person  in  charge  of  defendant's  en- 
gine which  struck  the  team  the  decedent 
was  driving,  without  ascertaining  before 
he  drove  on  the  track,  as  it  was  his  duty 
to  have  done,  whether  a  train  was  ap- 
proaching thereto,  and  by  not  stopping  his 
team  before  he  drove  on  the  tra<±  to  ascer- 
tain that  fact  BQd  1°  failing  to  observe  and 
heed  the  signals  given  by  the  train  and  the 
noise  and  smoke  made  thereby,  and  stop  his 
team  until  the  train  had  passed,  and  In  fall- 
ing to  heed  the  warnings  ot  persons  on  or 
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166  SOUTH  WESTBRN  BSPOBTEB 


near  th»  eroasiiis,  glTen  him  of  the  approach 
of  the  train,  and  falling  to  avoid  the  train 
after  he  had  discovered  the  danger  of  b^ng 
struck  thereby,  and  In  otherwise  falling  to 
exercise  snch  care  as  an  ordinarily  prudent 
person  would  have  done  under  similar  dr- 
cumstances. 

The  reply  was  a  general  denial. 

The  locns  In  quo  was  at  the  crossing  of  a 
private  roadway  over  the  tracks  of  appellant, 
this  private  roadway,  which  we  will  call  the 
dirt  road,  miming  north  and  south  and  lead- 
ing from  the  works  of  the  Missouri  Fire 
Brick  &  Clay  Oompany  north  to  Manchester 
avenue.  While  not  a  dedicated  street  of  the 
dty,  It  was  in  constant  use  by  the  public,  pai^ 
ticularly  by  the  employes  of  tbe  Missouri 
Fire  Brick  &  Olay  Company,  for  whom  plaln- 
tifTs  husband,  owning  his  own  team,  was  en- 
gaged in  hauling,  and  was  In  the  habit  of 
using  this  road  to  reach  the  Brick  Company's 
works  from  Manchester  avenue.  This  dirt 
road  crosses  four  of  defendant's  tracks. 
These  Aior  tracks,  two  spur  tracks  or  sid- 
ings, and  two  main  tracks,  are  south  of  Man- 
chester avenue  and  run  parallel  to  each  other 
and  to  Manchester  avenue  and  run  east  and 
west  The  spur  tracks  are  immediately  south 
of  Mantdiester  arame.  Tbe  next  track  south 
of  these  spurs  or  sidings  la  the  main  track, 
called  the  westbound  track;  next  south  of 
that  Is  the  other  main  track,  called  the  east- 
bound  track ;  south  of  that  and  of  the  right- 
of-way  Is  the  property  of  the  Brick  Com- 
pany. Lagarce  was  struck  and  killed  at  tbe 
crossing  of  the  dirt  road  over  the  westhound 
track.  Thirteen  feet,  two  and  one-half  Inches 
from  the  center  of  the  eastbound  track,  which 
is  tbe  most  southern  track,  and  to  the  north, 
is  the  center  of  the  westbound  track.  Four- 
teen feet,  one  and  one-half  inches  north  from 
tbe  center  of  this  is  tbe  center  of  the  south 
spur  trac^  or  siding,  and  twelve  feet,  two  and 
one^alf  inches  north  of  the  center  of  this 
is  tbe  center  of  tbe  north  ^ur  track.  Ten 
feet  and  ten  int^ee  north  of  tbe  center  of  this 
latter  Is  the  sooth  line  of  Mandiester  avenue, 
along  whl^  are  the  double  tracks  of  tbe 
United  Railways  Company.  The  westbound 
main  tnA  of  defendant  la  thirty-nine  feet 
and  six  indies  south  of  the  south  line  of 
Manchestfur  avenue,  at  tbe  point  where  Oxe 
dirt  road  leaves  that  avoiue  and  runs  south. 
We  gather  these  figures  from  the  testimony, 
aided  by  the  plat  which  was  in  evidence  and 
is  before  us.  Beferrlng  to  these  measure' 
ments  and  to  tbe  testimony,  tbe  distance  be- 
tween the  north  rail  of  the  westbound  track 
of  defendant  and  tbe  south  rail  of  the  spur 
track  next  north  of  that  is  nine  feet  one  and 
one-half  Inches  dear  between  tbese  two 
tracks.  There  were  box  cars  standing  <hi 
the  spur  tracks,  on  which  of  them  Is  not  very 
dear;  apparently  west  of  the  crossing  of  the 
dirt  road.  It  was  In  e^dence  that  these  box 
cars  extend  from  two  to  two  and  one^alf 
feet  beyond  the  ralL  Hence  there  vras  a 
•(pace  of  about  six  feet,  seven  and  one-half 


Indies  dear  along  the  side  of  (Ms  ear  be- 
twem  it  and  tbe  north  rail  of  the  westbound 
track.  The  length  of  the  horsee  of  decedent 
and  the  dlstauce  back  to  the  wagon  vrtiere  he 
sat  while  driving  was  dght  feet,  so  that 
when  tbe  Une  of  vision  alongside  of  these  cars 
was  open  for  decedent  to  see  a  car  coining 
from  the  east,  his  horses  would  be  about  one 
foot  north  of  the  track,  one  and  a  half  feet, 
say  counsel  for  respondent  Enox  avenae  was 
one  hundred  and  sixty-flve  feet  west  of  tbia 
dirt  road,  and  Sulphur  avenue  nine  hundred 
feet  east  of  it  It  may  be  added  that  the 
train,  the  engine  of  wWch  struck  Lagarce, 
was  tbe  Klrkwood  Accommodation  coming 
from  tbe  east  going  west  and,  as  stated,  on  the 
westbound  track,  the  track  Immedlat^  north 
of  the  eastbound  track.  The  train  consisted 
of  an  engine  and  tender,  comUnation  coach 
and  one  or  more  passenger  coaches.  Its  crew 
was  made  up  of  an  ttiglneer,  fireman,  brake- 
man  and  conductor.  Just  as  the  horses  of 
Lagarce  had  gotten  well  on  to  tbe  westbound 
track,  the  engine  stru<&  them,  killed  Lagarce, 
killed  one  of  the  horses  instantly  and  fatally 
injured  the  other,  and  was  not  brought  to  a 
stop  until  it  had  run  several  hundred  feet 
west  of  the  place  of  the  accident  It  further 
appears  that  Just  before  this  westbound 
train  came  along  and  passed  this  crossing, 
an  eastbound  train  had  gone  over  this  same 
crossing  along  the  eastbound  track,  the  two 
trains  having  met  at  about  Sulphur  avenue. 

Going  into  the  evidence  In  detail,  the  sum- 
mary of  it  made  by  tbe  learned  counsel  for 
appellant  Is  very  concise  and  with  few 
changes  we  follow  that  summary. 

Miss  Jennie  Katherlne  Lang  testified  that 
she  saw  John  Lagarce  killed  by  a  westbound 
passenger  train  on  tbe  Missouri  Padflc  tracks 
on  April  9,  1906 ;  that  when  the  accident  oc- 
cnrred  she  was  standing  on  a  platform  on 
the  south  side  of  tbe  street  car  trwto  at 
Knox  avraiue,  waiting  for  a  street  car ;  that 
when  she  saw  Lagarce  he  was  drivinjg  his 
wagon  on  Mandiester  aTenoe,  going  east; 
that  as  he  turned  acrosa  Mandiester  araine 
into  this  dirt  road,  be  stepped  for  awUle, 
stopped  to  listen,  as  witness  soi^MMed,  for  a 
few  mlnntes,  and  looked  east  and  west 
turning  bis  head  in  tJiose  directions,  and  then 
started  over  the  tra A ;  that  his  boxMB  were 
moving  at  a  walk,  going  abont  two  or  three 
mUea  an  hour;  that  the  train  tliat  ■tmdc 
Lagarce  was  running  bont  fifty  mUes  an 
hour;  never  beard  any  signals  given  the 
train;  did  not  ranember  seeing  or  beazlnr 
any  train  approadilng  from  the  east  at  the 
time  Lagarce  stopped  and  looked ;  that  after 
Lagarce  bad  stopped  at  the  entrance  to  tbe 
driveway  he  did  not  stop  again  but  drove 
along  continuously  until  be  was  struck.  On 
cross-examlnatlm,  Miss  Lang,  Indicating  on 
the  plat  the  place  where  die  waa.  standliv; 
as  north  of  defendant's  trades,  and  west  of 
the  dirt  road  crossing,  i«peat8d  that  when 
she  first  saw  Lagarce  he  was  driving  east 
on  Manchester  mwne ;  tibat  he  stopped  north 
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of  the  first  railroad  track,  which  would  be 
north  of  the  north  epur  track,  and  then 
drove  on  but  halted  "a  little  bit"  before  he 
got  to  the  main  track,  that  1b,  the  weetbonnd 
tiaA  npm  which  he  was  struck;  that  some 
cars  weie  standing  on  the  first  two  spar 
tracks.  Asked  if  there  was  not  a  train,  which 
she  saw  when  she  was  first  down  there  at 
the  platform,  going  east,  she  answered  that 
she  coidd  not  remember  that  train  at  all; 
did  not  remember  that  train  goli^  east  at 
bU;  remembered  the  one  going  west,  which 
was  the  one  she  saw  after  It  had  atrack  La* 
garce.  Witness  further  testified  that  she 
had  been  standing  on  this  platform  about  ten 
or  fifteen  minutes  before  the  accident,  wait- 
ing for  a  street  car;  had  no  recollection, 
while  she  stood  there,  of  hearing  the  noise 
of  either  one  of  these  trains.  That,  said  the 
witness,  was  "all  a  blank"  to  her.  Asked  If, 
after  the  oolllslon  occurred  between  the  train 
and  Lagarce,  she  recalled  looking  over  to  the 
point  of  collision  and  se^ng  both  of  tiie 
trains,  one  going  east  and  one  going  west, 
she  answered  that  she  did  not  remember  any- 
thing of  any  train  except  the  one  that  stmck 
Lagoroe.  Asked  what  thwe  was  on  these 
two  tracks,  the  northernmost  tracks,  or  the 
spur  tracks,  betveen  where  she  was  and  this 
drlTCway,  she  said  that  there  were  no  cars 
there;  that  ttiere  was  a  sort  of  cnlvert  or 
trestie  and  she  r^>eated  that  she  had  never 
noticed  the  noise  of  etfliw  of  the  trains,  either 
the  one  coming  trom  the  east  or  the  one  going 
west,  nntn  the  westbound  one  struck  lA- 
garce;  bad  not  heard  this  westbound  train 
at  all  nntll  It  passed  where  she  was  stand- 
ing at  Knox  avenue;  Oien  she  heard  the 
train  coming  from  th«  eas^  the  one  whicii 
struck  lagarce,  and  She  watched  that,  bnt 
she  repeated,  imder  close  croas-qnestlinilng, 
that  she  had  no  remembrance  whatever  of 
seeing  or  hearing  any  eastbound  train,  ttie 
one  going  toward  St.  Lovis ;  may  have  lieard 
it  at  the  time  but  conld  not  recall  It;  did 
not  remember  hearing  any  bell  or  wldfttle; 
If  the  train  goliv  west  whistled  or  rang  a 
bell,  she  did  not  hear  it  nor  had  she  heard 
a  whistle  or  bell  from  a  train  going  east ;  had 
no  recollection  of  how  Car  tiie  train  was 
from  li^ree  when  he  drove  his  team  cm  to 
the  track;  all  she'  remembered  of  Oiat  train 
was  se^ng  It  strike  falm,  and  had  not  seen 
that  train  aiqpnncb  at  all.  Asked  If  what 
bad  attracted  her  attention  to  the  tact  of 
Lagaree  going  <m  the  crossing  was  the  foot 
of  the  colUrion,  she  answered  that  she  was 
watddng  Lagarce ;  that  he  bad  attracted  her 
attention  in  some  way  gtrfng  along  and  she 
just  fftllowed  the  wagon,  that  1^  Just  watch- 
ed the  wagon  and  was  paying  no  attention 
to  the  fact  that  there  were  trains  on  the 
track  nntU  Jnat  about  the  time  the  train 
stmck  him,  when  she  saw  a  little  puff  of 
smoke  and  tben  did  not  hear  anything  tint 
saw  that  Jnst  as  the  train  hit  him ;  befbre 
tliat  bad  beard  no  noise  of  a  train  at  all 
and  bad  beard  no  whistle  nor  bell  nor  any- 


thing: She  repeated,  "They  didn't  blow  any 
whistle  or  anything;  all  that  attracted  me 
was  the  smoke;"  had  never  seen  either  of 
the  trains,  although  one  of  them  had  passed 
wlthtn  twenty  tent  of  bet,  until  the  train 
struck  Lagarce. 

Another  witness  fer  plaintiff.  Hasd  Bn- 
pdt,  testified  that  she  was  on  Knox  avenue 
at  the  time  Lagarce  was  killed;  saw  htm 
drive,  his  team  east  on  llanchester  avenue; 
when  he  got  to  the  driveway  or  dirt  toad  jand 
tnmed  in,  he  slowed  up  and  came  to  almost  a 
standstill  and  looked  in  both  directions.  She 
saw  the  engine  of  the  westbound  train  strike 
Lagarce  and  throw  him  and  one  of  the  horses 
In  the  air;  that  after  the  train  struck  La- 
garce It  ran  aboat  the  length  of  a  dty  block 
before  it  stopped;  that  after  Lagarce  had 
turned  Into  the  roadway  and  looked  In  botli 
directions,  be  drove  right  straight  along  nn- 
tU  he  was  struck.  On  cross-examination 
this  witness  testified  that  she  had  atoppeA 
between  the  street  car  tracks  and  the  rail- 
road tracks  on  Knox  avenue  to  see  If  a  train 
was  coming ;  tliat  she  did  not  see  or  hear 
either  the  train  going  east  or  the  <Kie  going 
west ;  that  after  Lagarce  had  "sla<fted  up'* 
and  started  to  drive  on  again,  he  continued 
to  drive  straight  ahead  until  he  was  strudic ; 
she  was  looking  In  the  direction  In  which  he 
was  driving  but  did  not  see  the  traltf  c^unlng 
until  it  strudc  the  horses.  This  witness  wbb 
ten  years  (dd  at  the  time  of  Quo  acddent. 

George  Tlunnas,  a  witness  tor  plaintiff,  tes- 
tified that,  at  the  time  ot  the  accident,  he  was 
sinierintendaQt  of  the  Missouri  Fire  Brick 
Onmpany ;  Ibat  the  roadway  over  which  La- 
garce was  driving  was  the  <»ily  inlet  to  the 
factory  of  the  Brl<^  Company  at  that  time 
from  Ifancbester  avism^  and  all  tbe  hauling 
in  and  out  of  the  factory  was  done  over  that 
roadway;  tbat  when  be  first  saw  the  train 
that  strwft  La^rca,  it  was  within  several 
feet  of  the  bOEses;  that  he  had  not  beard  the 
bdl  of  the  engine  ringing  before  Uie  acci- 
dent but  beard  the  whistle  blow  Just  as  the 
mglne  struck  the  borsea  On  cross-exandna- 
tUm  he  testified  that  he  was  In  the  ojSce  of 
the  Biitk.  Company  at  tbe  time  of  the  acd- 
doit  and  was  walking  toward  the  door  when 
Uie  whistle  attracted  his  attention ;  was  not 
lookbig  for  a  train;  tiiat  so  many  trains 
passed  the  oOeo  duiing  the  day  he  paid  no 
attentl<m  to  them;  that  the  train  which 
stmck  lagaroe  was  within  several  feet  of 
the  horses  at  tiie  time  he  beam  the  irtilstle 
and  looked  out;  that  at  the  time  he  saw  the 
tnto,  Che  engineer  could  not  have,  avoided 
striking  the  horses  as  the  train  wt»  going  too 
fast;  that  when  the  horses  saw  the  train 
tSuj  Shied  bnt  be  did  not  know  what  posl- 
tton  tbey  were  In  at  the  time  they  wwe 
sttuck. 

D^mls  O'OonneU,  another  witness  for 
plahitlff  and  in  tbe  onidoy  of  the  Missouri 
Fire  Bvicft  Company  as  liU>orer,  testified  that 
be  was  standing  on  the  south  side  of  the 
railroad  tradu  wboi  Xogazoe  was  strode; 
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he  saw  Lagarce  coming  east  on  Manchester 
aveDue;  that  he  turned  Into  the  street  car 
tracks  at  Knox  avenue,  then  drove  slowly 
along  to  the  east  until  he  got  to  tiie  crossing 
of  this  dirt  road ;  that  when  he  tamed  In  at 
the  crossing  he  stopped  and  looked  east  and 
west;  that  as  he  came  down  this  dirt  road 
Lagarce  was  driving  abont  two  miles  an 
hoar;  that  the  train  that  stmck  Lagarce 
was  running  abont  forty  miles  an  hour.  Wit- 
ness did  not  hear  the  engine  bell  or  the  whis- 
tle before  the  train  struck  Lagarce's  wagon ; 
that  after  It  struck  Lagarce  it  ran  on  for 
abont  fonr  and  a  half  blocks;  that  looking 
from  the  roadway  crosring  eastward,  the  di- 
rection from  which  tills  train  was  coming,  a 
man  on  a  wagon  could  have  seen  a  train  ap- 
proaching for  six  or  seven  hundred  feet; 
tliat  there  were  fonr  cars  standing  on  one  of 
the  spur  tracks  near  tSie  aceae  of  the  accl- 
A&at.  On  cross-examination  be  stated  tliat 
he  was  Jnst  west  of  the  Fire  Brick  Com- 
pany's office  at  the  time  of  the  accident;  that 
the  eastbound  train  came  in  ten  minutes  aft- 
er the  train  which  stmck  Lagarce  had  pass- 
ed ;  tliat  Lagarce  did  not  stop  for  this  east- 
bound  train  but  stopped  and  looked  across 
and  there  was  no  train  coming  at  all ;  tlutt 
lagarce  had  stopped  b^ore  he  crossed  any 
of  file  railroad  tracks ;  that  he  did  not  hear 
a  Mr.  Tracy  anybody  halloo  at  Lagarce  and 
did  not  hear  the  noise  of  either  the  east  or 
westbound  train. 

Another  witness  for  plaintiff,  Dave  Mor- 
gan, teeUfled  that  he  saw  Lagarce  driving  a 
wagvm  on  Manchmter  avenue  before  he  had 
turned  taito  this  roadway  or  dirt  road ;  ttaat 
bte  &ce  was  tamed  toward  the  east  but 
from  where  witness  was  he  could  not  t^ 
wbrae  Lagaroe  was  looking;  tliat  at  the 
place  where  he  saw  lagarce.  a  man  sitting 
on  a  wagon  and  looking  east  conld  Iiave  aem 
an  approaching  engine  for  six  or  seven  hun- 
dred feet ;  that  tie  did  not  hear  or  see  a  train 
coming  until  he  heard  the  crash  when  La- 
garce waa  Btrack;  that  the  train  wlii(^ 
stmck  Lagarce  was  running  forty  or  fifty 
miles  an  hour.  On  cr(»s-exBminatlon  this 
witness  stated  that  he  was  two  hundred  and 
thirty  or  three  hundred  feet  away  from  the 
place  where  the  accident  occurred ;  that  the 
morning  was  bright  and  clear;  that  be  liad 
not  seen  the  train  wliich  passed  jnat  Infoie 
the  accident,  and  that  all  he  saw  wis  the 
train  after  it  ateudk  Lagaioe  vhan  it  bad 
passed  witness. 

Plaintiff  also  Introduced  In  evidence  the 
sections  of  the  ordinance  pleaded.  B^errlng 
to  pages  794  and  79S,  McQniUin'B  Annotated 
Municipal  Oode  of  St  Louis  (Bd.  1000)  sec. 
1748,  article  5,  of  chapter  28,  rating  to  pub- 
lic carriers,  provides,  In  sabstance,  for  the 
erection  of  gates  over  improved  streets  aSoA 
alleys  where  they  cross  railroad  tracks.  Sec- 
tion 1762  makes  it  onlawfal,  within  the  limltB 
of  the  dty,  for  any  one  who  shall  have  fail- 
ed to  erect  gates  when  notified,  to  run  an 
engine  or  train  of  cars  propelled  by  rteam 


power  at  a  rate  of  speed  exceeding  «lx  mUes 
per  hoar,  over,  along  or  across  any  cross  or 
Intersecting  Improved  street,  avenue  or  road, 
which  Is  now  or  may  hereafter  be  used  for 
wagon  traveL  But  after  having  erected 
gates,  "it  shall  be  lawful  for  any  •  •  • 
corporation  to  run  its  engines,  car  or  fuln 
of  cars  at  a  rate  of  speed  not  exceeding 
twenty  miles  per  hour."  Section  1703  pro- 
vides that  any  and  all  car,  cars  or  looonwtive 
propelled  by  steam  power,  when  moving  with- 
in the  limits  of  the  city,  shall  keq>  tbe  bell 
of  the  engine  "constantly  soonded  within  ssid 
Umits."  As  before  stated,  it  was  for  a  viola- 
tion of  these  two  provisions  of  the  ordinance^ 
that  is,  exceeding  the  twenty-mile  speed  limit 
and  fitiling,  when  moving,  to  constantly 
sound  the  bell,  upon  which  this  action  it 
based. 

That  was  plBlntUTs  evidence,  save  as  to  tiK 
age  and  eamlng  capacity  of  I^isaroe  and 
that  he  was  husband  of  j^alnttlT.  There  was 
also  testimony  as  to  the  Position  of  the 
tracks,  etc. 

At  the  dose  of  this  evldoice  defendant  sA- 
ed  the  court  to  give  an  instmction  in  the  na- 
ture of  a  demurrer  to  the  evidence  which  be- 
ing refused,  It  proceeded  with  the  introdnc- 
tlon  of  its  evidence. 

A  witness,  John  W.  Tracy,  testified  that  he 
was  on  the  sidewalk  on  Manchester  avenue 
and  going  in  an  eastwardly  direction  along 
that  avenue.  He  noticed  Lagarce  coming 
down  the  street  right  in  front  of  ^W, 
coming  from  the  neighborhood  of  Tamm  ave- 
nue, and  drive  on  in  front  of  witness  aboot 
four  blocks  before  he  turned  into  the  road- 
way leading  to  the  Brick  Company's  plant 
When  Lagarce  got  to  the  place  where  he 
turned  Into  this  roadway,  witness  vnu  to  his 
left  and  noticed  the  eastbound  train  and  at 
the  same  time  saw  the  smoke  of  the  west- 
bound train  across  the  top  of  the  cars ;  that 
he  hallooed  at  Lagarce,  who  turned  to  look 
at  him  Just  about  the  time  the  train  struck 
his  team ;  that  at  that  time  he  (witness)  was 
north  of  Lagarce  and  to  his  west  He  testi- 
fied that  when  he  hallooed  at  Lagaroe  the 
letter's  horses  were  approaching  the  west- 
boond  track;  that  at  that  time  the  east- 
bound  train  had  passed ;  when  witness  notic- 
ed the  westbound  train  and  hallooed,  la- 
garo^s  horses  were  about  m  the  tra<^  that 
Is  on  the  westbound  tndt;  that  after  be  no- 
ticed the  westbound  train  and  lagarce  coo- 
tlnued  to  drive,  there  waa  no  way  to  avdd 
the  accident;  what  witness  first  notloefl  this 
westbound  train  It  was  not  over  a  car  and  i 
half  from  the  crossing.  On  cross-examina- 
tion this  witness  testified  that  the  only  place 
Lagarce  could  have  seen  the  approadiinf 
train  before  going  on  the  track  was  at  the 
Junction  of  the  roadway  and  Manchester 
avenue ;  that  he  bonld  not  have  seen  a  train 
after  he  passed  down  behind  the  ears  on  the 
Bpurtrack;  that  at  the  tiaw  witness  hallooed 
at  Lagaroe,  the  latter  swaag  hlnadt  around: 
that  the  westbound  train  was  then  running 
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from  thirtr  to  thlrty-flTe  milea  an  hoar;  Oat  I 
when  the  colUaton  ocearred,  one  of  the  boraee 
waa  knocked  on  the  eeatbonnd  croaslng.  the 
other  carried  on  the  cowcatcher  of  the  engine, 
and  the  engine  ran  about  five  Uocka  before  It 
came  to  a  itoP<  On  redirect  examination  this 
witness  testified  that  when  he  had  first  notlo- 
ed  the  eastbonnd  train  It  was  coming  over 
£nox  avenue,  the  last  coadi  was  coming 
OTn  Knox  avenue;  that  It  ran  on  by  the 
crossing  and  Jjagarce  ocmtlnaed  to  driye  on 
down  to  the  westbound  track. 

A.  &  Butterworth,  a  dvU  engineer,  testt 
fled  to  the  cotrectnees  of  the  diagram  in  evi- 
dence, and  aiao  testified  that  he  had  person- 
ally gone  to  tlie  scene  of  the  accident  and 
made  some  ol»errati<nis  by  looking  from  a 
point  on  Mandiester  avenne  near  the  cross- 
ing ;  that  a  person  Just  turning  into  the  prl- 
Tate  crossing  from  Manchester  avenue  and 
looking  east  over  the  tops  of  the  cars  oouid  see 
for  nine  hundred  feet ;  that  he  (witness)  had 
walked  at  an  ordinary  gait  from  the  street 
car  tracks  on  Manchester  avenae  to  the  main 
westbound  track  of  defendant  and  that  it 
bad  taken  him  about  fifteen  seconds  to  do  so. 

The  deposition  of  a  witness.  Walker,  was 
read.  He  testified  that  he  had  been  crossing 
watchman  for  defendant  at  Knox  avenue; 
txad  been  acting  as  such  for  about  a  year  and  a 
half  prior  to  the  accident;  that  trains  run  over 
Enox  avenue  generally  at  a  medium  rate  of 
speed  and  that  the  train  wbldi  struck  Lagaroe 
was  running  from  twenty  to  thirty  miles  an 
hour;  trains  were  coming  each  way ;  that  the 
one  going  east  passed  first  and  that  I^agarce 
crossed  right  In  front  of  the  westbound  train. 
Quoting  his  testimony,  he  said:  "He  (La- 
garce)  couldn't  see  it  and  the  engineer 
conldn't  see  It  The  engineer  Is  no  blame; 
he  couldn't  see  him.  Just  the  same  as  you 
are  walking  out  of  that  door  and  walk  right 
In  the  hole."  He  furth^  testified  that  the 
westbound  train  whistled  for  Sulphur  ave- 
nue; which  was  about  three  hundred  yards 
east  of  the  crossing  where  Lagarce  was  kill- 
ed. The  whistle  was  not  sounded  after  that 
but  the  bell  was  ringing;  that  after  striking 
Lagarce  the  train  ran  on  for  about  a  quarter 
of  a  mile. 

The  engineer  of  the  train  which  struck 
Lagarce,  the  Klrkwood  Accommodation,  testi- 
fied that  he  whistled  both  at  Sulphur  avenue 
and  Knox  avenue,  gave  four  whistles,  two 
long  and  two  short;  whistled  at  Sulphur 
avenue  at  the  usual  place  east  of  the  cross- 
ing; that  the  fireman  rang  the  bell  for  the 
crossing;  that  he  met  the  eastbound  train 
about  at  Sulphur  avenue ;  that  the  eastbound 
train  was  whistling  for  Sulphur  avenue  about 
the  same  time  his  train  was  doing  so.  When 
he  got  within  fifty  feet  of  this  dirt  crossing 
of  the  Fire  Brick  Company  he  saw  the  beads 
of  two  grey  horses  come  between  the  cars; 
sounded  the  whistle  with  one  hand  and  ai>- 
plled  the  air  brakes  with  the  other ;  that  the 
horses  were  coming  from  the  north  on  to  the 


I  track  and  appeared  between  the  cars;  that 
he  probably  had  struck  the  horses  before  he 
ceased  whistling. 

The  fireman  of  thia  train  testifled  that 
when  he  first  saw  the  team  the  horses  were 
half  way  on  the  track;  that  be  rang  the  bell 
until  the  tnUn  pasved  SuliAiir  avenue  and 
was  in  the  act  of  getting  down  to  put  In  a 
fire  whan  the  engineer  started  to  blow  the 
wbli^  and  pull  the  brakes;  that  tba  engi- 
neer grabbed  the  whistle  and  Jericed  it  and 
applied  the  emergency  brakes.  On  cross-ex- 
aminatlon  this  witness  stated  that  the  train 
ran  on  for  about  ftnir  hnndred  fMt  before  it 
was  stopped. 

The  conductor  of  the  train  testified  that  he 
beard  the  engineer  whistle  for  Sulphur  and 
Knox  avenues  and  immediately  after  the 
whistle  was  sounded  for  Knox  avenue  heard 
two  or  three  short  blasts  which  was  the  dan- 
ger signal ;  that  he  Jnnmed  up  and  lotted 
out  and  the  train  had  passed  over  the  Brltk 
Company's  crossing.  On  cross-examlnatkm 
he  testified  that  the  train  was  not  vAng  over 
thlr^  mUss  an  hour;  that  its  q>eea  was  re- 
duced as  it  apiffoadied  Knox  avenua 

The  brakeman  of  the  train  testifled  tliat  lie 
was  sitting  In  the  combination  car  at  the 
time  ttie  acddoit  occurred ;  heard  the  cmglne 
whistle  for  Knox  avenue  and  Sulphur  ave- 
nue, th«i  heard  one  long  blast  of  fbe  whistle; 
felt  the  ai^icatlon  of  the  brakes  and  thai 
hastened  to  flag  another  train  whldi  was  fol- 
lowing his  train  and  paid  no  attention  to 
Lagarce;  that  the  Klrkwood  Accommoda- 
tion trains  run  very  close,  sometimes  twenty 
minutes  apart ;  that  this  train  was  equipped 
with  automatic  air  brakes  operated  by  the 
engineer. 

Evidence  as  to  measurements,  the  plat, 
etc.,  which  we  have  before  summarized,  was 
also  Introduced. 

This  is  all  the  testimony  in  the  ease.  At 
its  condusion,  defendant  again  interposed  a 
demurrer  which  the  conrt  overruled.  The 
court  gave  a  number  of  instructions  at  the 
instance  of  plaintiff  and  also  at  the  instance 
of  defendant  The  Jury  retarued  a  verdict 
in  favor  of  plaintiff  f^r  96,000.  Defoidant 
filing  a  motion  for  new  trial  and  excepting 
to  the  action  of  the  court  in  overruling  It 
and  Judgment  following  the  verdict  has  duly 
perfected  Its  appeal  to  this  court 

Opinion. 

We  have  set  out  the  evidence  with  some 
proUxlty,  but  as  briefly  as  possible  to  give  ap- 
pellant all  the  benefit  of  it  whidi  counsel 
claims. 

The  points  relied  upon  for  a  reversal  of 
this  judgment  are  three. 

[1, 2]  Taking  them  in  Oieir  order,  the  first 
point  made  is,  that  a  clear  case  of  contribu- 
tory n^lgeace  on  the  part  of  plaintiff's 
husband  was  estabUshed  by  the  evidence  and 
tile  conrt  should  have  so  declared.  A  multi- 
tude of  autbbrltleB  supposed  to  support  thLt 
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proporitton  are  dted  by  tlie  learned  ooamel 
tor  appellant  wUch  win  appear  in  the  report 
of  the  case.  Each  and  all  of  them  announce 
proposltlonB  and  apiAy  principles  that  bave 
been  ttueelwd  ont  over  and  over  and  It  wUl 
serve  no  useful  purpose  to  attempt  to  review 
tbem.  The  prindplea  settled,  the  point 
Ilea  In  the  appUcatlon  of  them  to  the  facta. 
No  two  caaea  are  azactly  alike  oa  the  flactB. 
They  are  vaefol  and  ot  authority  only  In  the 
application  of  the  print^lea  to  those  Acts. 
One  role  mnning  throoi^  all  ol  than  la  that 
It  is  only  when  tb»  testimony  is  very  dear 
and  pmetlcally  uncontradicted,  that  the 
court,  in  a  glTen  cas^  will  declare,  as  a  mat- 
ter of  law,  that  the  contitbatory  n^^ig«ioe 
of  the  plaintlfr  bars  recovery.  In  the  case 
at  bar  it  wonld  have  been  error  for  the  trial 
court  to  so  dedare  and  It  is  impossible  tox 
tts,  with  that  testimony'  before  as,  even  as 
presented  by  the  learned  and  very  fbir  oonn- 
ad  for  appellant,  to  hold,  as  a  matter  <^  law, 
Oat  contribntory  negUgence  on  the  part 
plalntUTa  husband  was  aBtabUshed  by  the 
erldencew  Under  this  erUoioe^  ftAlowli^  it 
as  snmmarlied  by  the  learned  covnsd  for  ap> 
pellant  hlms^,  it  was  for  the  jary,  properly 
Instmded  as  It  was,  to  pass  npon  the  issne 
of  contrllratory  Diligence  as  a  fact  That 
Issue  has  been  found  contrary  to  the  conten- 
tion of  counsel  for  appellant  and  we  cannot 
disturb  tlie  verdict  on  that  ground,  supported 
as  that  verdict  la  by  substantial  and  oompe- 
trait  evidence. 

tl]  The  second  point  la  that  Oie  court  erred 
In  refusing  to  give  defandantfs  instruction 
numbered  9:  13iat  instruction  Is  as  toltows: 
"Tbe  Jury  are  further  instructed  that,  If.  yon 
find  from  the  evidence  that  the  deatt  of 
plalnttfTs  hnaband  waa  tbe  result  of  unavoid- 
able aoddent  due  to  the  inadvertent  act  of 
John  Lagarce  in  driving  his  team  on  the  de- 
fendant's track  Immediate  In  ftont  of  a 
moving  train,  then  yonr  verdict  must  be  for 
dtfendant  railway  company." 

Among  other  authorities  dted  by  learned 
counsel  for  appellant  in  support  of  this  in^ 
struction  Is  Zd&  T.  St  Louis  Brewing  Asao- 
dation  (not  "Zeis  v.  Railroad,"  as  twice  er- 
roneously printed  by  counsel),  20S  Mo.  638, 
104  S.  W.  99.  That  authority,  as  we  under- 
stand it,  Is  against  counsel's  position.  The 
instruction  there  before  the  court  and  passed 
on  by  it  is  as  foUows  (205  Mo.  loc.  dt  646, 
101  S.  W.  101):  "2.  If  yon  find  and  believe 
from  the  evidence  In  the  cause,  that  plaln- 
tifTs  Injury  was  the  result  of  acddent  in  the 
sense  of  misadventure,  then  your  verdict  must 
also  be  for  the  defendant"  The  court  held 
in  the  Zeis  Case,  supra,  that  this  Instruction 
under  tbe  facts  and  issues  in  that  case  was 
erroueous.  While  the  court  referred  approv- 
ingly to  the  instruction  given  In  Henry  v. 
Grand  Avenue  Ry.  Co.,  113  Mo.  525,  21  S.  W. 
214,  it  distinguishes  the  Henry  Case  from  the 
Zeis  Cose  on  the  facts.  Tbe  Instruction  in 
the  Henry  Case,  supra,  113  Mo.  loc.  dt  634, 
21  4.  W.  215,  was  as  follows:  "If  the  Jury 


believe  from  tbe  evidoioe  that  flie  Injuries 
sustained  by  tbe  plalatilf  were  merely  tbe 
reMult  of  acddoi^  then  your  verdlet  will 
be  for  defendant"  The  saving  word  In  this 
latter  instructlai  Is  hsAd  to  have  been  "mae- 
ly.**  The  Henry  Case  farther  turned  on 
the  defense,  which  was  that  plslntlff  there 
bad  acdden  tally  tripled  on  a  crowbar,  and 
that  defendant  was  in  no  way  reaponalble 
for  that  In  commenting  on  tbe  Instmctlen 
glTen  m  the  Zeis  Case^  it  Is  said  (205  Ha 
loc.  dt  650,  104  8.  W.  102):  *'Afber  fbi 
respondent  (plaintUI  ther^  had  made  out 
his  prima  fade  case,  by  showing  the  defec- 
tive condltlai  of  the  box  and  bia  injuiy 
therd)y,  then  the  burden  was  on  the  appel- 
lant to  prove  to  the  Jury  that  It  bad  per- 
formed all  the  duties  It  owed  the  resfKiudent, 
by  properly  selecting,  inspecttng  and  repair- 
ing tbe  bons.  This  It  attemjited  to  do  by  tbe 
evidence,  but  nowhere  was  the  Jury  required 
to  find  It  bad  performed  that  duty  before 
they  could  find  for  tbe  appellant  It  Ignored 
all  the  evidence  Introduced  by  appellant  eixl 
told  the  Jury  that  If  the  injury  was  tbe  re- 
sult of  an  acddent,  then  Ou^  wonld  find  ft>r 
It" 

The  ninth  instruction,  as  asked  and  given 
here,  left  out  all  the  dements  of  defense, 
that  Is  to  say,  failure  to  comply  with  tbe  re- 
quirements of  tbe  ordinance  as  to  speed  and 
ringing  the  bell.  This  instruction  la  further- 
more erroneous  In  that  It  told  the  Jury  that 
if  they  found  from  the  evidence  that  the 
death  of  plalntlfTs  husband  "was  tbe  remilt 
of  unavoidable  acddent  due  to  the  imadrert- 
mtt  act  of  John  Lagarce  *m  drMnir  hi*  team 
cm  the  iefendame*  track  fewnedtotely  Im  fromt 
of  a  movlMff  train,  then  your  rerdlct  must 
be  for  th»  dtfMidant  raUway  oompany." 
This  puts  all  of  tbe  negligence  cm  I^garee 
and  leaves  out  of  ^slderatlon  any  pos8ttil» 
negUgence  on  the  part  of  defbindant  It  wss 
erroneous  In  referring  to  tbe  act  of  IJigarce 
as  an  act  of  inadvertence.  It  waa  not  inad- 
vertence at  alL  Be  drove  on  to  the  track  of 
purpose  and  In  assumed  safety.  In  a  aesat, 
the  kUUng,  the  happening,  was  an  acddeni. 
for  it  was  not  done  purpose,  but  in  law  It 
was  not  If  the  fluits  are  as  here  fSomid 
Where,  as  here,  the  evidence  tended  to  show 
that  Lagarce  was  tniTelling  Twy  sloiHy. 
about  two  or  three  miles  an  hour,  aa  he  ap- 
proached the  danger  point—and  all  ODsslncs 
of  streets  over  railroad  tradES  are  danger 
polnts-^d  stOMied  Inside  of  fldr^rHilne  feet 
from  the  crossing,  had  looked  uid  Hatened— 
could  see  a  dear  track  for  from  aeren  to 
nine  hundred  feet  to  the  eaat  nelUier  saw 
nor  heard  tbe  on-oomlng  p«ll— and  la  that 
failure  be  was  not  alone,  for  otbtta  atandlng 
In  tbe  locally  neither  saw  nor  beard  It— and 
was  caught  and  killed  by  a  train  numlng  at 
an  unlawful  speed,  without  observance  of 
the  requirements  of  the  ordinance  there  was 
no  acddent  about  It  The  result  was  to  have 
been  anticipated— proTided  he  waa  on  the 
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track.  Lagarce,  wltb  no  peril  In  slsbt  tar 
at  least  aeren  Imndrad  taat,  lud  a  ili^t  to 
aasnzoe  that  no  tnin,  tmvelUng  over  that 
distance  at  not  ezoeedtaiK  flw  lairtnl  speed 
of  twenty  nUles  an  boar  oooUl  pontblr  bave 
touched  him  before  be  eonld  ban  eroBsed  In 
safety.  So  tbere  Is  no  accident^  meaning  that 
which  could  neither  be  anticipated  nor  avoid- 
ed.  The  Inatmctlon  was  properly  refused. 

[4]  Tbe  tbiid  point  is  that  the  court  erred 
In  refusing  to  give  defendants  Inatmctton 
numbered  3,  as  asked  and  in  inodif!rlng  that 
instruction.  We  set  out  that  instruction  as 
given,  pnttlng  In  italics  tbe  words  inserted 
and  running  a  line  tiiroa^  those  strick^ 
oat  by  the  court: 

"The  Jury  are  fartber  inatmcted  tbat,  if 
you  find  from  tbe  evidmce  that  plaintHTfl 
husband,  John  Lagarce,  was  prev^ted  firom 
seeing  the  approach  of  a  train  coming  from 
the  east  on  account  of  the  presence  of  cars 
which  were  standing  on  the  northern  tracks, 
or  from  any  other  cause,  then  it  was  tbe 
duty  of  said  John  Lagarce  to  step  hlS'taais 
loofc  before  going  on  tbe  tracks  and  to  listen 
for  an  approaching  train;  and,  if  you  find 
that  be  could,  under  such  drcnmstanees, 
have  discovered  tbe  train  by  etopftog  end 
looking  or  listening  for  It,  and  that  he  drove 
upon  the  track  without  stopplBg  lookinQ  or 
listening,  then  in  that  event  plaintiff  Is  not 
entitled  to  recover." 

The  evidence  in  the  case  practically  with- 
out dispute,  showed  that  the  deceased,  when 
be  turned  his  team  Into  the  road  and  was 
wltbla  less  than  forty  feet  of  tbe  crossing, 
did  atop  and  look  for  an  approaching  train 
from  either  the  east  or  west,  turning  his 
bead.  It  la  to  be  assumed  from  this  act,  that 
be  listened,  for  tbere  Is  evidence  tttat  bis 
bearing  was  normal.  At  forty  feet  he  could 
have  seen  an  approaching  train  from  the  east, 
if  it  had  been  within  seven  hundred  feet, 
appellant's  dvU  engineer  says  nine.  There 
was  no  train  then  In  sight,  according  to  tes- 
timony In  tbe  case,  coming  from  the  east  or 
as  near  as  seven  hundred  feet.  He  then 
had  to  drive  only  forty-three  feet  for  bis 
wagon  to  clear  the  track.  That  his  team 
moved  at  the  rate  of  from  two  to  three  miles 
an  hour,  Is  undisputed.  Mathematically  con- 
sidered, and  accepting  the  figures  of  counsel 
for  respondent,  If  he  was  going  only  two 
miles  an  hour,  tbe  train,  at  the  rate  that  be 
had  a  right  to  presume  it  would  not  exceed, 
namely,  the  ordinance  speed  of  twenty  miles 
an  hour,  would  have  been  at  least  three  hun- 
dred and  twenty-tbree  feet  east  of  the  cross- 
ing when  he  was  safely  across.  When  he 
stopped  his  team  at  a  place  Inaide  of  forty 
feet  from  this  crossing  and  looked  and  Us- 


teDed  for  an  aivroadiing  tralo  and  neither 
saw  nor  heard  one  at  that  time,  and  be  had 
a  Tiflw  fin  about  aenn  himdred  feet  up  the 
track  to  tbe  eas^  he  bad  a  right  to  i»eaume 
tliat  he  ooold  erosB  in  safety.  He  had  a 
right  to  act,  to  move  qjl  Under  tbe  fftcta  In 
evidence  in  this  cas^  we  cannot  hold  the  law 
to  be  that  he  was  booM  to  stop  again  be- 
fore attempting  to  cross,  ^nds  instruction  as 
asked  tended  to  direct  the  Jury  that  the  stop 
wMdi  Lagarce  beyond  question  did  make, 
was  not  sufficient  and  that  would  have  been 
error.  Tbe  general  rule  only  requires  that 
one  look  and  llst^  when  approaching  a  dan- 
ger point  There  are  exceptional  cases  in 
which,  In  addition  to  looking  and  listening, 
one  is  required  to  stop.  But  that  bas  been 
held  to  apply  when  one  is  so  situated  that 
he  could  neither  see  nor  bear.  No  such  case 
Is  presented  by  the  testimony  in  this  case, 
even  with  the  cars  on  the  spur  tracks  ob- 
structing the  view  for  a  time.  Considering 
all  the  evidence  in  tbe  case,  tbe  decedent 
used  all  tbe  care  which  the  law  and  human 
prudence  demanded  before  attempting  to 
cross  tbe  tracks.  It  must  be  remembered  that 
this  tragedy  was  one  of  seconds — was  meas- 
ured by  tbe  rapidly  running  second  hand,  not 
by  tbe  slower  recorder  of  minutes.  Defend- 
ant's skilled  witness,  a  dvll  engineer,  Mr. 
Butterwortb,  testified  that  walking  at  an  or- 
dinary gait  it  had  taken  him  fifteen  seconds 
to  walk  from  the  immediate  vicinity  of  the 
street  car  tracks  on  Manchester  avenue  to 
the  main  track  of  the  defendant's  road.  La- 
garce was  drlvli^  from  two  to  three  miles 
an  hour,  the  latter  nearly  the  ordinary  gait 
of  a  man  walking.  Mr.  Butterworth  further 
said  that  looking  over  the  tops  of  cars,  a  per- 
son turning  from  Manchester  avenue  into  the 
dirt  road  could  see  east  up  tbe  ^ck  nine 
hundred  feet  Lagarce  was  about  there  when 
he  stopped  and  looked  and  listened  and 
saw  nor  heard  any  train.  There  was  noth- 
ing to  warn  him  that  he  then  was  within 
tbe  danger  zone.  Others  standing  on  Man- 
chester avenue,  further  east  than  Lagarce, 
neither  saw  nor  beard  the  approaching  train. 

We  think  the  court  committed  no  error  In 
altering  the  instruction  In  the  manner  which 
It  did  and  that  the  instruction  as  altered 
submitted  the  ca^  to  the  Jury  in  as  favorable 
a  light  and  as  favorable  a  view  of  the  law 
as  tbe  appellant  was  entitled  to  ask. 

We  see  no  reversible  error  to  tbe  manifest 
prejudice  of  the  defendant  In  the  case  and 
are  of  the  opinion  tliat  the  Judgment  of  the 
circuit  court  should  be  and  It  accordhigly  is 
affirmed. 

NOBTONI  and  ALLEN,  J X,  concur. 
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GRAY  V.  DOUBIKIN.   (No.  U,O910 
(Eaiwaa  0tt7  Coart  of  Appeals.  Miflwniri. 
Mar  4,  1914.) 

BXKOUTOBB  AND  ADUZinnrBA.TOB8  (|  66*>--AB- 

siTO— Duty  to  Invkktobt— PBOOBBDinoft— 

JUDOMBHT. 

Rer.  St.  1000,  S  74,  provides  tbat  proceed- 
bigi  may  be  instituted  agniost  admioiBtratora 
to  diBOover  aaseta,  and,  on  finding  against  the 
adminiatrator,  the  court  shall  compel  nim  to  in- 
ventory the  property  as  that  of  the  estate, 
etc.  ueU  that,  where  one  of  several  heirs  hi- 
stituted  proceedings  against  an  administrator 
to  compel  him  to  inventory  t^  ahares  of  bank 
stock  as  a  part  of  decedent's  aatate,  bat  which 
the  administrator  claimed  as  hla  own  puranant 
to  a  gift  cansa  mortia,  tbe  court  had  no  power, 
on  a  verdict  in  favor  of  complainant,  to  order 
tbat  five  shares  be  delivered  to  complainant, 
and  that  the  administrator  retain  the  other  fire ; 
the  only  jadgment  aathorised  being  one  direct- 
ing the  administrator  to  inventory  the  shares 
and  diatribnte  them  in  doe  course  of  administra- 
tion. 

[Eld.  Note.— For  other  cases,  see  Bzecntora 
and  Administrators,  Cant  Dig.  i  314;  Dec 
Dig.  I  65.*] 

Appeal  from  Circuit  Omut,  Miller  Gonn^ ; 
J.  G.  Slate,  Judge. 

Action  by  Lizzie  Gray  against  J.  Walter 
Donblkln.  Judgment  for  plaintiff,  and  de- 
fendant appeals.   Beversed  and  remanded. 

W.  S.  Stillwell,  of  Tuscombla,  and  W.  8. 
Pope,  of  Jefferson  City,  for  app^nt  Sid 
G.  Roach,  of  Um  Creek,  and  Barnejr  Reed,  of 
Ulman,  for  ie«pondait 

EILLISON,  P.  J.  Defendant  is  administra- 
tor of  his  deceased  father's  estate,  and  plain- 
tiff ia  defendant's  sister  and  one  of  several 
heirs  of  deceased  estate.  The  deceased  own- 
ed ten  shares  of  stock  In  tbe  Farmers'  & 
Traders'  Bank  of  Iberia,  for  which  he  held 
two  certificates  for  five  shares  each.  He  was 
sorely  afflicted,  and  had  determined  to  go  to 
St  Louis  for  the  purpose  of  having  an  op- 
eration performed  by  surgeons.  He  thought 
probably  he  would  die  before  his  return,  and 
as^gned  to  defendant  the  two  certificates  of 
stock,  and,  perhaps  the  next  day,  went  to 
St  Louis,  where  he  died  within  two  or  three 
days  after  his  arrlvaL 

Defendant  claims  the  certificates  were  a 
gift  causa  mortis,  and  that  upon  his  father's 
death  he  became  the  owner.  The  complain- 
ant claims  that  the  certificates  were  merely 
assigned  to  defendant  to  "look  after"  while 
deceased  was  absent  In  St  Louis,  and,  If  he 
died  while  there,  to  be  divided  among  the 
heirs  with  other  personalty. 

Defendant  as  administrator,  did  not  in- 
ventory the  certificates  as  a  part  of  the  es- 
tate, and  this  proceeding  was  b^un  In  tbe 
probate  court  of  Miller  county  under  the  stat- 
ute (section  74,  B.  S.  1000),  to  compel  him  to 
Inventory  the  certificates  and  cause  them  to 
be  appraised  as  property  of  the  estate.  After 
a  trial  In  tbe  circuit  court  on  appeal  from 
tlie  probate  court  by  tbe  defendant  adminis- 
trator, tbe  followlnff  verdict  was  returned. 


and  the  following  Jui^ment  entered  thereon: 
"Now  come*  tbe  jury  and  returns  Into  open 
court  tbe  fc^owlns  Terdlct,  to  wit:  'We.  tbe 
Jury,  flod  the  issues  for  tbe  oomplalnant  tbat 
complainant  have  judgmmt  for  Atc  shares 
of  the  bank  8to<^  described  In  the  anlt ;  and 
that  the  defendant  Is  the  owner  of  Are  abare* 
of  the  stock  and  tbat  the  defradant  pay  the 
cost  of  this  salt  B.  A.  Bedter,  Foreman.* 
Whereupon  it  Is  considered,  ordered,  and  ad- 
judged by  the  court  that  tbe  complainant 
herein  have  five  shares  of  the  bank  atod:  de- 
scribed In  this  suit,  and  tbat  defendant  bare 
five  shares  of  said  stoc^  and  tbat  tbe  coats 
of  this  suit  be  taxed  to  defendant  and  tbat 
execnUon  Issue  therefor." 

The  verdict  was  not  Justified  by  the  evi- 
dence, and  the  Judgment  Is  not  justified  by 
the  law.  Dnder  the  Interrogatories,  the  an- 
swers thereto  by  defendant  considered  with 
the  other  evidence,  the  verdict  should  have 
found  In  favor  of  defendant  for  both  certifi- 
cates, or  against  him  on  both,  according  as 
the  Jury,  after  hearing  the  evidence,  may 
have  disbelieved  <v  believed  such  evidence 
when  considered  in  connection  witb  bis  an- 
swers to  the  Interrogatories.  Tbe  JndsmeDt 
gave  one  of  the  certiflcatas  to  tbe  complain- 
ant who  was  only  one  ot  sewal  hdrs  en- 
titled to  the  estate.  There  was  no  authority 
for  this.  Under  the  statute  (section  74.  R.  S. 
1000),  If  the  finding  Is  against  the  adminis- 
trator, the  Judgmoit  should  be  that  he  is  not 
entitled  to  the  property  claimed  by  him: 
that  it  was  the  property  ot  tbe  estate,  and 
should  direct  him  to  Invenbnry  It  and  to  cause 
It  to  be  appraised  and  hdd  and  accounted  for 
by  him  as  administrator. 

The  Judgmmt  is  reversed,  and  tbe  canae 
remanded.  All  concur. 


WILLIS  V.  OITT  or  BROWNING. 
(Ko.  11,046.) 
(Kansas  C^ty  Court  of  Appeals.  MlssoniL 

May  4,  1914.) 

1.  Trial  ({f  189, 140*)— QuamOH  von  Jumr— 
Credibiutt  OF  Witness. 

The  questions  of  credibility  of  witnoaes 
and  tlw  w^ht  <^  their  evidence  are  for  tbe  Jory, 
unless  the  evidence  is  so  btheiently  unreason- 
able tbat  reasonable  minds  could  not  differ  as 
to  it 

LEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  «  832-336,  8S8-3tiTS65;  DecTlDis.  U 
139,  140.  •] 

2.  MnnidFAL  GoiPOBATions  A  818*) — Ittrv- 
vaa  on  Stbkrs— Aonons— SnmomicTT  or 
BviDiiNon. 

Evidence  In  an  action  against  a  city  for 
Injuries  claimed  to  have  been  caused  hy  stepping 
through  a  rotten  crossing  board  held  to  sustain 
a  finding  that  plaintiff  was  Inlared  as  claimed, 
and  not  by  stepjdng  bito  a  hole  on  her  owa 
premiaes. 

fBd.  Note.— For  other  caaes,  see  Municipal 
Corporations,  Oant  Dig.  {{  17S9-174S;  Dec: 
Dig.  {  819.«I 

Appeal  from  Circuit  Oonr^  Maom  Oonnty ; 
Nat  M.  Shelton,  Judge. 


*For  otlur  eases  am  sanw  topla  and  laotion  HUHBSB  la  Dm.  Dig.  ft  Asl  Dig.  Key-He.  gsclss  *  Bep'r  Indssa 
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Actbm  Ij  Annie  mills  against  the  City 
of  Brawnlnff.  From  a  Judgment  for  plaintlfl, 
defendant  appeals.  Afllrmed. 

See,  also.  161  Mo.  App.  461,  143  8.  W.  S16. 

E.  B.  Fields,  of  Browning,  and  Dan  R. 
Hughes,  of  Macon,  for  appellant  D.  M. 
Wl]son  and  J.  W.  Clapp,  both  of  Milan.  Panl 
Prosser,  of  La  Plata,  and  Gntbrle  ft  Franklin, 
of  Macon,  for  respondent 

JOHNSON,  J.  This  la  a  negligence  suit 
began  in  Lin  a  connty  and  on  change  of  venne 
removed  to  Livingston,  where  a  trial  ended 
tn  a  verdict  and  Judgment  for  plaintiff  for 
$5,000.  On  ai^eal  we  reversed  the  Judg- 
ment, and  remanded  the  cause  for  error  of 
the  court  in  allowing  plaintlfl  to  make  a 
demonstration  before  the  Jury  to  convince 
them  of  the  need  she  stUl  had  for  crutches. 
161  Mo.  App.  461,  143  S.  W.  616.  We  held 
tbe  evidence  of  plaintlfl  supported  hw  plead- 
ed cause  and  afforded  no  room  for  an  Infer- 
ence of  contributory  negligence  In  law.  Aft- 
er the  cause  was  sent  back  to  the  circuit 
court,  a  second  change  of  venue  was  granted 
to  Macon  county.  An  ammded  petition  was 
filed,  in  which.  In  addition  to  the  Charge  that 
the  crossing  board  on  which  plaintiff  stepped 
was  rotten  and  broke  under  her  w^ght.  it 
was  ^teged  "or  plaintiff  stepped  in  a  hole 
in  said  crosdng,  whkHi  said  hole  bad  n^li- 
gently  been  permitted  to  remain  In  said 
crossing  for  a  long  period  of  time."  The 
answer  was  a  general  denlsL  The  second 
trial  resulted  lui  a  verdict  and  Judgment  for 
plaintlfl  for  f  1,20(^  and,  after  its  motions  for 
a  new  trial  and  bi  axreat  were  ovemiled,  de- 
fendant again  appealed. 

We  find  no  substantial  difference  in  the 
evldoice  Introduced  at  tlie  two  triids.  The 
proof  of  plaintlfl  is  to  tiie  efleet  that  a  board 
crossing  fHiiiT>ti>«nfifl  t)y  defendant  over  one  of 
its  public  streets  had  heal  suffered  tofalllnto 
such  condition  of  decay  that  It  became  unsafe, 
and  that,  while  she  was  attempting  to  cross 
the  street,  one  of  tbe  boards  broke  under 
her  wel^t^  and  her  foot  ynsA  thronSh  to  tbe 
bottom  of  a  drain  under  the  crossing.  The 
evidence  of  defendant  toids  to  show  tbat 
she  was  not  Injured  in  such  manner,  but  ac- 
cidentally stepped  Into  a  poet  hole  in  her  own 
back  yard,  and,  farther,  that  she  has  magni- 
fied her  i^sieal  injuries  to  swell  her 
zypbai  claim  for  damages.  Counsel  for  de- 
fendant repeat  the  argument  they  made  on 
tbe  former  appeal  that  the  verdict  was  so 
clearly  against  the  weight  of  the  evidence 
that  we  should  regard  It  aa  the  product  of 
passion  and  prejudice,  but  we  must  reject 
tliis  argument  as  we  did  before  Thwe  Is 
no  Inherent  weakness  in  the  wsUm  of  the 
injury  given  by  plaintlfl  and  her  witnesses. 
She  states  bw  foot  broke  through  a  certain 
board,  and  other  witnesses  who  looked  at  the 
place  testified  to  ttw  presence  of  a  fteshly 
made  hole  at  tiiat  lOace.  A  greater  number 
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Of  apparently  disinterested  witnesses  intro- 
duced by  defendant  testified  that  there  was 
no  new  hols  In  the  cnHslng  at  or  near  that 
places  and  that  the  boards  were  fOuud  to  be 
in  the  same  condition  after  the  injury  as  they 
were  before.  The  guestlon  for  our  consider- 
ation is  not  that  of  tiie  weight  of  the  evi- 
dence, but  whether  the  evidence  of  the  plain- 
tiff Is  too  weak  to  raise  a  debatable  issue  of 
fact  In  the  minds  of  reasonable  men. 

[1]  The  Issues  of  the  credibility  of  wit- 
nesses and  of  the  weight  to  be  given  their 
testimony  always  are  for  the  Jury  to  deter- 
mine, except  in  Instances  where  their  testi- 
mony is  so  Inherently  weak  and  unreasonable 
that  reasonable  minds  could  not  entertain 
different  opinions  about  It  Though  a  great- 
er number  of  witnesses  say  the  crossing  was 
eight  boards  wide,  instead  of  four,  as  stated 
by  plaintiff  and  her  witnesses,  and  that  the 
board  ti}rough  which  she  states  her  foot 
penetrated  showed  no  signs  of  such  mishap, 
we  are  In  no  position  to  declare  that  her 
evidence  must  be  false. 

[2]  The  duty  of  deciding  such  controversies 
Is  vested  by  law  In  the  triers  of  fact  and, 
since  they  have  decided  them  In  favor  of 
plaintlfl,  we  are  without  the  power,  and,  we 
may  add,  the  Inclination,  to  Interfere. 

The  conflict  between  the  parties  over  the 
fact  of  whether  the  crossing  consisted  of  four 
boards  or  eight,  coupled  with  the  new  allega- 
tion in  the  petition  as  amended,  furnished 
the  ground  for  objections  urged  to  the  rul- 
ings on  the  Instructions,  which  we  regard  as 
too  technical  for  extended  discussion.  Tbe 
dearnnit  issue  in  the  case  Is  whether  plaintiff 
was  injured  by  stepping  on  a  defective  spot 
in  the  crossing,  or  by  stepping  into  a  hole  on 
her  own  premises.  If  she  is  telling  the  truth, 
she  is  ontitied  to  recover,  since  the  defect  ap- 
pears to  have  been  one  which  could  not  have 
existed  except  through  negligence  of  the 
dty.  Tbe  instrucUona  fairly  presented  ttie 
<mly  real  Issue  of  fact  in  the  case,  and  there 
is  no  room  for  tiie  thoui^t  that  tiie  Jury  did 
not  understand  that  issue  and  address  them- 
selves to  its  solutton. 

The  point  of  an  excessive  verdict  is  not 
vdl  taken. 

The  Judgment  is  affirmed.  All  concur. 


STATB  ex  reL  LYNCH  v.  TAYLOR,  Judge. 
(No.  14870.) 

(St  Louis  Court  of  Appeals.  Missouri  May 

5,  X614.) 

1.  pBOHiBznoir  (I  26»)— MonOK  fos  Pbsskp- 
ToaT  Wbtt-Rbtubn. 

Where  a  motion  is  made  for  a  peremptory 
writ  <rf  prohibition  notwithstanding  tbe  return, 
the  avemunts  (rf  the  return  mnst  be  taken  as 
true. 

[Bd.  Note^— For  other  easas,  see  FnAibltkm, 
Gent  Dig.  i  7S;  Dee.  Dig.  f  26.*] 
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2.  PBoaiBiTiojir  <i  5*>— ContBOL  or  immoB 

COUBTS. 

The  coart  on  application  for  prohibition 
cannot  compel  an  Inferior  coart  to  refrain  from 
taJdag  any  partietilar  action  in  a  contixrww 
before  It,  for  the  inferior  court  may  act  in  any 
way,  eren  erroneouHLy,  provided  It  aaa  Jurisdic- 
tion to  act  at  all. 

[Bd.  Note.— For  other  cases. 
Cent  Dig.  H  20-30;  Dec.  Dig.  8  6.*] 

3.  Appeal  and  Ebbob  ({  934*)— Motionb— 

PBCeUlIFTIOKS. 

Where  the  court  acts  or  proposes  to  act  on 
a  motion  at  a  subsequent  term,  it  will  be  pre- 
sumed by  an  appellate  court,  in  the  absence  of 
anything  to  the  contrary,  that  the  motion  has 
been  continued  from  term  to  teim. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3777-3781.  3782;  Dec. 
Dig.  {  034.*] 

4.  EviDBNCB  (1 41  •>— Judicial  Noticb—Tebms 
OF  Coubts  of  State. 

Appellate  conrts  take  judicial  notice  of  the 
several  terms  of  the  courts  of  the  state,  and  as- 
sume that  if  the  court  was  in  session  at  a  later 
day  of  the  term  it  was  in  session  on  intermedi- 
ate dates. 

[EkI.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  50-60;  Dec  Dig.  (  41.*] 
6.  New  Tbiax  (H  116,  165*)— Motionb  to  Set 

Aside  Obdeb  Sustainino  ob  Ovbbeuzjn&— 

Time  to  File, 

A  motion  for  new  trial  must  be  filed  with- 
in four  days  after  the  trial,  but  motions  to  set 
aside  an  order  granting  or  denying  the  motion 
may  be  filed  at  any  tune  within  the  term  at 
which  the  mling  was  made. 

[Ed.  Note.— For  other  casea,  see  New  Trial, 
Cent.  Dig.  H  238,  238^^,  240,  241,  884.  83ff; 
Dec  Dig.  H  lie,  165.*1 

&  JnancBB  of  the  Peace  (f  189*)— Appbai^ 
Affibhancv— Motions  to  Set  Asidb—Tihb 

TO  MAB3. 

A  motion  to  set  aside  the  order  of  the  cir- 
cuit court  afBrming  on  appeal  a  justice's  judg- 
ment may  be  filed  at  any  time  during  the  term 
and  may  be  carried  over  to  a  sabsegnent  term, 
and.  until  acted  on,  the  cause  la  within  the  jurfa- 
diction  of  the  circuit  court 

[Ed.  Not*.— For  other  cases,  see  JnsUces  oi 
the  Peace.  Cent  Dig.  ff  727-T33;  Dea  Dig.  1 

188.  *] 

T.  JnBTioss  or  the  Peace  (8  189*)— AppiaIt' 
Affixi£anoe~Motion8  TO  Set  Asidb— Tm 
TO  Make. 

Where  a  motion  to  set  aside  an  affirmance 
by  the  circuit  court  of  a  judgment  of  a  jus- 
tice's court  was  overraled  at  a  subsequent  term 
to  which  the  motion  was  continaed.  u>e  refiling 
of  a  motion  at  that  term  to  set  aside  the  judg- 
ment of  affirmance  was  within  the  jurisdiction 
of  the  circuit  court  and  it  could  act  thereon. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  727-738;  Dee.  Dig.  | 

189.  *] 

8.  PBOniBITION  (I  18*)— BESTBAXNina  Ihfe- 

■loB  Courts. 

The  office  of  prohibition  is  to  prevent  a 
court  from  assuming  jurisdiction  where  It  has 
none,  and  an  application  for  the  writ  Is  not 
premature  when  made  before  the  inferior  court 
has  acted. 

[Ed.  Note.— For  other  cases. 
Cent  Dig.  I  67;  Dec  Dig.  1 18.*] 

ProbUtltlon  by  the  State,  on  tbe  ndatlon  of 
Harry  P.  I^nch,  agaiiist  Wilson  A.  Taj^or, 
Jndge  of  the  Circuit  Court  of  the  City  of 
St  Louis.    Preliminary  rule  vacated,  and 
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respondent  dlsdiaiged.  an!  perooptoxy  wttt 

denied. 

Taylor  R.  Young,  of  St  Louis,  tor  relator. 

BETNOU>S,  P.  J.  On  appUcatlon  of 
Harry  P.  Lynch,  an  alternative  writ  of  pro- 
hibition issued  out  of  this  court,  addressed 
to  the  Honorable  Wilson  A.  Taylor,  one  of 
the  judges  of  the  circuit  court  of  the  dty  of 
St  Louis,  presidii^  in  division  No.  7  there- 
of, commanding  him,  pending  the  determina- 
tion of  the  cause  In  our  court  on  Ibe  appli- 
cation for  prohibition,  that  he  proceed  no 
further  with  and  take  no  farther  steps  in 
the  case  tbea  pending  In  his  court  in  whldi 
one  J.  B.  Harldns,  doing  business  under  the 
Style  and  firm  name  of  J.  B.  Harklns  Agoicy 
Company,  is  plaintiff  and  the  abore  named  ! 
Harry  P.  I^ch  is  defendant,  belns  cause 
No.  85409,  pending  In  division  No.  T  of  that 
court,  as  It  la  said,  and  that  he  should  sfaow 
caose,  if  any  he  has,  why  he  should  not  be 
absolutely  prohibited  from  fnrtiier  proceed- 
ing In  that  cause. 

It  is  set  out  in  the  altematiye  writ  Issued  i 
out  of  our  court  Qiat  it  qipears  tiiat  Jndge 
Taylor  had  perndtted  to  be  filed,  or  reffled,  a 
motion  to  set  aside  a  certain  inigioent  ren- 
dered by  him  In  that  cause  at  the  December, 
1015,  term  of  the  court,  this  or  a  substitute 
motion  hSTtng  been  reflled,  subsequent  to  the 
term  at  whl<^  that  Judgment  was  rendered, 
and  that  Jndge  Taylor  now  has  the  latter 
motion  under  submission  for  detemdnatiott  i 
and  proposes  to  pass  upon  It  Attaidied  to  | 
the  altematlTe  writ  and  made  a  part  Uiereof  i 
is  the  petition  upon  which  the  writ  was  Is- 
sued. From  this  It  ai^tears  that  In  a  cer- 
tain action  the  abore  named  J.  B.  Har> 
Uns,  doing  business  under  the  s^le  and  firm 
name  of  J.  B.  Harltlns  Agmcy  Company,  In- 
stituted by  him  against  Harry  P.  Lymdi  be- 
fore a  Jnsttoe  of  the  peace  of  the  eity  of  St 
Louis,  Judgmoit  went  against  plalnttff  m 
his  donand  and  in  f&vor  of  defendant;  relat- 
or l^re,  on  his  counterclaim.  From  that 
plaintiff  appealed  to  the  circuit  court,  giving 
the  retiuired  bond.  13iereafter  and  on  the 
16th  of  Deconber,  and  at  ttie  Deconbet,  191S, 
term  of  the  circuit  court,  tike  cause  on  appeal 
from  the  justice  having  been  assigned  to 
dlTlidon  No.  T.  was  docketed  for  trial  <Ht  One 
16th  of  December,  1A18.  On  that  day,  tbe 
cause  being  caUed  fbr  trial,  plaintiff  (ailed 
to  appear  and  prosecate  his  an>eal,  wliae- 
npon  the  drentt  eonrt  ottered  vp  ]ndgiD«it 
affirming  that  of  tbe  Jnatloe.  niereafter  on 
the  12th  of  Januazy,  1014*  and  during  tbt 
December  term  of  the  court  at  wibMx  tbe 
judgment  of  the  Jnstioe  had  been  afllrmed. 
plaintiff  In  the  cause  filed  his  motton  to  set 
aalde  the  affirmance  of  the  judgment  of  the 
justice,  ma  motion  went  over  to  tbe  Veb> 
nuYy,  1A14,  tenn. 

On  the  fith  of  Mazdi.  1»14,  ud  dmlnK  «» 
February  tnm,  deftadant  IDed  aflldavlts  In 
opposition  to  the  maOoa  to  set  atfde  tbe  af- 
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flrmance  of  the  Jadgment  of  tbe  justice. 
PlalstUE  filed  no  afildavlts  in  BQpport  of  bis 
motion  and  thereafter  on  tlie  16th  of  Marcb, 
and.  during  the  Febmaiy,  1914.  term  of  tbe 
court,  plaintiff's  motion  was  OTermled. 

Ten  days  thereafter,  to-wit,  on  IhB  36th 
of  March,  tmt  during  the  same  Febxxiary 
term  of  the  court,  plaintiff  In  tb%  eanse  was 
granted  three  days  within  wlUdi  to  reflle  a 
motion  to  set  aside  the  jndgnwnt  of  affirm- 
ance of  the  Justice.  In  the  meantime  exeen- 
tlon  had  issued  on  the  Judgment 

Afterwards,  and  on  the  27th  ot  March, 
still  during  the  Febmary,  1914,  term  of  the 
court,  lAalntlff,  under  the  leave  as  above, 
fUed  this,  a  second  motion,  verified  by  blm, 
to  set  aside  fhe  affirmanoe  of  the  jadgment 
of  the  Justice.  Along  with  this  uiotion  plain- 
tiff med  his  aflMavlt  to  the  effect  that  he  has 
a  Just  and  lawful  idaim  against  H.  P.  Lynch 
for  tta  sum  of  I2S8.76  on  an  account,  of 
which  a  copy,  containing  290  items,  it  is 
siBrmed  is  attadied,  and  that  he  owed  de- 
fendant nothing.  Upon  the  filing  of  this  mo- 
tion, the  court  recoiled  ttie  execution.  This 
motion  was  not  acted  upon  at  the  February 
term  of  court  and  went  over  to  tbe  April  term. 

It  is  averred  In  the  petition  for  the  writ 
that  when  this  last  motion  to  set  aside  the 
ordmr  afilrmlng  the  judgment  <^  the  Justice 
came  up,  evidently  In  the  April  term,  the 
Honorable  Olrcult  Judge  had  stated  In  open 
court  "ttiat  he  would  sustain  said  motion 
so  filed  by  plaintiff,  J.  B.  Harklna,  on  the 
27th  ot  irarch,  1914  (If  he  could)." 

On  being  served  with  the  alternative  writ, 
the  Honorable  Wlls«i  A.  Taylor  made  bis  re- 
turn, in  which  be  speciflcally  denied  the  alle- 
gation last  above  set  out,  averring  that  "at  no 
time  did  he  say  that  he  would  sustain  said 
motion  so  filed  by  plaintiff,  J.  R.  Harklns,  on 
the  27th  of  Handi,  1914  Of  he  could),  but 
that  what  respondent  did  say  was  that  as 
there  had  never  been  any  adjudication  of 
plaintiff's  ri^t  <m  tbe  merits,  the  motion  to 
set  aside  the  default  ought  to  be  sustained 
provided  the  mpondent  was  justified  in  sus- 
tahilng  said  motion  under  the  law.*"  The 
respondent  further  suggests  !n  his  return 
"ttiat  the  application  made  by  relator  for  a 
'writ  ot  prohibition  herein  was  prematurely 
made,  in  that  the  revondent  at  no  time 
stated,  or  ottierwlss  indicated  to  relator  that 
he  would  sustain  said  motion  so  filed  by 
plaintiff,  J.  B,  HarMns  on  the  27th  day  of 
Uardi,  1914,  and  that  respondfflit  does  not  now 
know  what  action  will  be  taken  by  himself 
as  the  presiding  judge  of  division  No.  7  of 
the  drcQlt  court,  in  the  event  that  he  Is  per- 
mitted to  further  hear  and  pass  upon  said 
motion."  The  return  is  verified  by  the  dr- 
cult  judge. 

11]  It  was  conceded  at  the  hearing  of  ar- 
gument on  the  case  that  the  return  sets  up  a 
true  version  of  ^nhat  the  respondent  had 
said.  Wbettiw  conceded  or  not.  as  there  Is 
no  dodal  ot  the  return  but  practically  a  mo- 
166&W.-6S 


tlon  for  a  peremptory  writ,  notwithstanding 
the  return,  the  averments  of  the  return  axe 
to  be  taken  as  true. 

[2]  Some  criticism  is  made  as  to  the  first 
motion  being  vague  and  the  second  being  on 
new  and  other  grounds.  That,  we  think,  is 
a  matter  for  the  constderatlOD  of  the  trial 
court  He  gave  leave  to  file  a  new  motion; 
If  the  motion  filed  was  not  within  the  leave 
granted,  it  was,  and  yet  iB,*a  matter  for  bis 
own  Judicial  determination.  He  has  not  yet 
acted  on  it.  We  cannot  say  what  his  action 
wIU  be.  It  would  be  beyond  our  province,  in 
this  proceeding,  to  direct  him  as  to  what  ac- 
tion be  should  take.  He  has  a  right  to  act 
on  it,  even  to  act  wrongly.  If  it  Is  within  his 
Judicial  power  to  act  on  the  motion  at  all. 

There  Is  but  one  question  necessary  for 
our  determination;  that  is,  has  the  circuit 
court  Jurisdiction  over  the  cause  by  reason 
of  the  pendency  of  the  motion  of  the  plaintiff 
In  the  cause  to  set  aside  the  Judgment  affirm- 
ing the  judgment  of  the  justice?  The  other 
question,  whether  on  the  action  by  the  court 
on  that  motion,  sustaining  or  overruling  it; 
either  party  can  appeal,  Is  not  necessarily 
here  involved  and  we  decline  to  consider  It 

[S]  We  have  in  setting  out  the  facts,  said 
that  we  assume  that  the  original  motion  to 
vacate  the  judgment  of  affirmance,  filed  at 
the  term  at  which  that  Judgment  was  render- 
ed, had  been  continued  from  term  to  term 
and  Is  now  pending  In  the  present,  the  April 
term  of  the  court,  if  that  term  Is  sUll  open. 
This,  on  the  authority  of  Harkness  v.  Jarvls, 
182  Mo.  231,  81  S.  W.  446.  and  Meyer  v.  Mey- 
er, 1S8  Mo.  App.  299,  loc.  dt  306,  138  8.  W. 
70.  That  Is  the  tiffect  even  of  the  decisions 
cited  by  counsel  for  relator,  namely,  PhlUlpi 
T.  McLean,  6  Mo.  App.  687,  and  Stocke  v. 
Albert,  8  Mo.  App.  678,  In  each  case  this 
court  holding  that  the  fact  that  the  trial 
court  had  passed  upon  motions  at  a  term  sub- 
sequent to  that  at  which  they  were  filed, 
raised  the  presumption  that  the  cause  had 
been  carried  ovw  to  that  term  hy  proper  eon- 

[4]  We  also  remark,  In  passing,  that  appel- 
late courts  take  judicial  notice  of  the  begin- 
ning of  the  several  terms  of  the  trial  courts. 
If  trom  OkB  record  It  appears  that  the  court 
was  in  session  of  that  term  at  a  later  day, 
the  appelate  court  may  assume  I3iat  it  was 
in  session  on  Intermediate  dates.  Ray  Coun- 
ty Savings  Bank  r.  Button,  224  Mo.  42,  123 
8.  W.  47;  Mickey  v.  Leader,  286  Mo.  80, 
138  S.  W.  18 :  Walker  v.  Frits,  166  Ma  App. 
317,  loc.  dt  319,  148  S.  W.  991. 

We  make  both  of  the  above  remarks  be- 
cause it  is  not  redted  in  the  petition  for  fhe 
writ  In  so  many  words,  that  the  motions  had 
been  continued  from  term  to  term;  we  as- 
snm^  from  the  fact  that  the  court  acted,  or 
proposes  to  act,  on  them  at  subsequent  tenns. 
that  they  were  properly  continued,  nothing 
to  Qia  contrary  appearing. 
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Ooonsel  for  relator  refer  ua  to  the  PhilUpl 
and  Stocke  Cases,  supra,  saying  of  them,  that 
they  "are  the  only  decisions  In  this  stat;^  or 
elsewhere  that  (he  has)  been  able  to  find  that 
actually  decide  (where  the  point  was  raised) 
:hat  the  proposed  action  of  the  trial  court  In 
this  case  Is  beyond  its  jurisdiction."  Neither 
>f  these  cases  are  reported  in  fall  but  are  to 
be  found  in  the  appendixes  of  the  volumes  re- 
ferred to.  Turning  to  the  opinions  on  file 
■fte  find  In  Pbilllpl  r.  McLean,  supta,  the 
judgment  was  rendered  on  the  13th  of  March, 
tliat  being  In  the  February  term  of  the  cir- 
cuit court  of  the  city  of  St  Ix>ois.  On  March 
16th  motions  for  new  trial  and  in  arrest  were 
filed  by  defendant.  Tliey  were  not  past- 
ed upon  until  the  April  term,  at  which  term 
thej  were  oTerruled.  At  tba  same  April 
term  and  three  daya  after  the  above  acdon, 
defendant  filed,  aa  «ur  court  eald,  "what  is 
called  a  motion  for  rehearing  of  the  motion 
for  a  new  trial."  This  latter  "Mxalled"  mo- 
tion for  rehearing  was  snstained  at  a  snbse- 
qnent  term  and  a  new  trial  granted.  On  this 
new  trial  Jndgmeid  was  rendered  and  a  mo- 
tion for  a  new  trial  being  filed,  was  overtoled 
and  an  appeal  taken  at  a  subsequent  term 
to  that  at  which  the  Judgmmt  was  rendered. 
It  was  complained  In  our  court  that  the  ap- 
peal thus  talcea  was  taken  too  late,  as  the 
Judgment  term  had  passed.  "But,"  says  oar 
court,  "the  record  shows  that,  in  both  In- 
stances, the  motions  for  a  new  trial  were  by 
the  court  passed  upon  at  a  subsequent  term 
to  that  at  which  the  judgments  were  render- 
ed, thus  showing  that  the  court  had  contin- 
ued and  held  under  advisement  the  motions 
for  new  trlaL  This  being  so,  there  is  nothing 
in  the  point,  as  the  defendant  below  could 
not  take  his  appeal  until  the  motion  for  new 
trial  was  disposed  of.  The  motion  for  re- 
hearing of  the  motion  for  new  trial  could  not 
continue  the  case,  aa  no  each  motion  is  recog- 
nized in  proper  practice;  and  the  respond- 
ent's point  would  be  well  taken,  if,  after  the 
motion  for  new  trial  had  been  overruled  at 
one  term,  an  attempt  had  been  made  to  con- 
tinue the  case  to  the  next  term,  by  reason 
of  the  pendency  of  a  so-called  motion  for  re- 
hearing of  the  motion  for  new  trial." 

In  Stocke  v.  Albert,  supra,  it  was  likewise 
contended  by  plaintiff,  who  was  the  respond- 
ent, that  the  appeal  had  been  taken  too  lata 
Said  our  court:  "It  appears  that  what  is 
called  'a  motion  for  rehearing  of  the  motion 
for  a  new  trial,'  was  filed  and  while  this  was 
pending,  the  order  of  the  court  below  over- 
ruling the  motion  for  new  trial  was  set  aside 
and  the  motion  for  new  trial  reinstated  on 
the  docket  and  the  case  continued.  The  so- 
called  motion  for  rehearing  was  Indeed  a 
sham  motion — as  such  a  motion  is,  thus  ap- 
plied, a  motion  for  a  rehearing  of  a  motion 
for  a  rehearing — and  might  have  been  strick- 
en from  the  files.  Such  a  motion  cannot  take 
a  case  over  from  term  to  term.  But  here  the 
conr^  doubtless  for  good  reasons,  set  aside 


the  order  overruling  the  motion  for  new  trial, 
and  the  ap[>eal  wag  taken  at  the  term  at 
which  the  motion  for  new  trial  waa  finally 
overruled."  We  do  not  think  that  the  con- 
sideration of  eitb»  of  these  cases  lends  sup- 
port to  the  contention  of  the  learned  connsd 
for  relator  in  the  case  before  as,  In  fiact,  at 
before  said,  we  think  they  are  against  him. 
He  was  doubtless  misled  by  the  very  insnfB- 
cient  digest  of  this  particular  point  in  the 
appendix. 

[B]  'Not  are  we  here  dealing  witb  ft  "ahaia 
motion."  As  will  be  seen  in  the  caseB  liere- 
after  referred  to,  motlonB  to  vacate  mden 
on  motions,  anbBtitated  motlonB  of  like  diar^ 
acter,  are  recognised  as  valid  motions.  Thta 
does  not  aj^ly  to  motlonB  for  new  trial, 
whldi  must  be  filed  within  four  days  after 
tiie  trial  and  cannot,  after  ttiat  time,  be 
amented,  Mt.  Vernon  Bank  t.  Porter,  148  Ho. 
176,  loc.  dt  188,  40  S.  W.  982,  altlum^  mo- 
ttons  to  set  ftdde  the  order  snstaintng  or 
overruling  them  may  be  filed.  If  filed  at  the 
term  at  which  action  waa  hiad  on  the  mo- 
tion. See  cases  following. 

[t,  7]  It  wlU  be  observed  that  the  first  mo- 
tion to  set  aside  the  order  afllrmlns  the  Judg- 
ment of  the  justice  is  not,  tedinicslly,  a 
motion  fOr  a  new  txlaL.  Unlike  a  motion  for 
a  new  trial.  It  may  be  filed  at  any  tUne  dur^ 
ing  the  term  at  whidi  the  Jadgment  was 
rendered  and  when  filed,  whetbw  then  ar^ 
gned  and  snbmitted  may  be  carried  over  to 
a  Bubsequent  term  and  then  acted  upon,  and 
that  until  It  la  acted  upon  the  cause  is  with- 
in the  jurisdlctitHi— In  Oie  breast— of  the 
court  Harkness  t.  JarvlB,  supra.  Overlook- 
ing this  very  vital  fiict,  the  learned  connael 
for  the  relator  has  Calten  into  his  error. 
While  that  counsel  admits  that  tbe  motion 
suspended  the  judgment  and  carried  Outt  sus- 
pension over  to  the  term  at  which  the  mo- 
tion was  disposed  of,  he  claims  that  the  mo- 
tion being  disposed  of,  the  judgment  co 
Instante  became  of  effect  and  dated  back  to 
the  date  of  the  term  of  Ita  original  rendi- 
tion, that  Is  the  December,  1913,  term,  and 
was  not  thereafter  subject  to  any  attadc  It 
is  true  that  when  the  motion  for  a  new  trial 
has  been  overruled  the  judgment  or  decree 
takes  effect  as  of  the  date  of  Its  entry  or 
rendition.  It  dates  from  then,  as  a  lien,  or 
for  casting  Interest  and  perhaps  for  other  pur- 
poses but  not  for  all  purposes.  Tbm  section 
2(M0,  B.  S.  1909,  provides:  "No  such  uppeml 
shall  be  allowed  unless:  First,  It  be  made 
during  the  term  at  which  the  judgment  or 
decision  appealed  from  was  rendered."  Bat 
a  new  trial  or  other  motion  attacking  that 
judgment  and  continued  to  subsequent  terms.  , 
carries  the  cause  over  and  the  appeal  cannot  ' 
properly  be  taken  until  these  motions  are 
disposed  of.  Even  then  the  amount  of  bond, 
if  one  is  required,  is  fixed,  the  bill  of  ex- 
ceptions signed  and  filed — unless  time  for  do- 
ing the  latter  is  extended — not  at  the  term 
at  which  the  Judgment  waa  rendered  bnt  at  j 
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the  term  wtim  the  canae  is  finally  disposed 
of.  It  has  been  held  that  eren  an  ordttr 
granting  aA  aj^eal  mar  be  set  aside  during 
the  term  at  whkdk  It  was  rendered.  All  of 
which  means  that  carrying  over  the  motions 
does  more  than  mertiy  suspend  the  Judgment 
It  holds  the  cause  Itself  within  the  jurisdic- 
tion of  the  court  As  long  as  that  is  the 
fact  it  Is  within  the  power  of  the  court  to 
make  any  lawful  orders  in  the  cause  which 
it  sees  proper.  It  conld,  at  the  same  term  at 
which  It  had  orerruled  the  motion  to  set 
aside  the  judgment  affirming  that  of  the  jus- 
tice, on  motion  made  at  that  term  to  vacate 
this,  have  continued  the  cause  to  a  subse- 
quent term.  When  it  did  tbat  the  cause 
conld  not  be  said  to  hare  been  finally  dis- 
posed of ;  was  not  oat  of  the  jurisdiction  of 
the  court,  until  it  had  acted  on  the  motion, 
up  to  that  time  pending  and  under  adTlse- 
menL  That  is  what  was  done  here;  the 
conrt,  continuing  the  motion,  continued  the 
cause  and  retained  jurisdiction  thereof. 
Power  to  do  80  is  apparently  incontestable 
under  the  decbdomi  of  onr  conrta  l!liat  is 
the  rule  to  be  deduced  from  Harkuess  t. 
Jarrla,  supra,  and  Bank  t.  Hutton,  supra. 
Until  tbe  court  has  disposed  of  this  motion, 
the  cause  cannot  be  said  to  be  "finally  de- 
termined." If  the  argument  that  when  the 
motion  for  a  new  trial,  or  to  vacate  a  judg- 
ment. Is  orerruled,  the  judgment  before  en- 
tered, eo  Instante  takes  effect  as  of  the  date 
of  that  judgment,  then  the  appeal  is  not 
taken  "dnrii«  the  term  at  which  the  judg- 
ment or  dedston  appealed  from  was  ren- 
dered.** Beyond  doubt  plaintiff,  when  his 
motion  was  overruled,  conld,  at  that  term 
have  taken  an  appeal,  filed  his  exceptions. 
Why?  Because  the  cause  was  still  within 
the  jurisdiction  of  the  conrt 

In  Chandler  v.  Gloyd.  217  Mo.  394,  116  S. 
W.  10T3,  passing  not  only  upon  the  effect  of 
a  nootlon  for  new  trial,  but  also  on  the  effect 
of  a  motion  to  vacate  an  order  granting  a 
new  trial,  the  court,  as  we  think,  recognized 
the  principle  upon  which  the  rule  rests  as 
to  all  motions,  when  It  said  (217  Mo.  loc. 
dt  403,  116  S.  W.  1074):  "And  until  a  final 
hearing  and  disposition  of  the  motion,"  (tbat 
Is,  the  motion  to  vacate  the  order  sustain- 
ing the  motion  for  a  new  trial)  "the  whole 
matter  would  unquestionably  rest  In  the 
breast  of  the  court,  and  it  would  be  compe- 
tent for  it,  in  Its  discretion,  for  good  cause 
to  sustain  the  motion  and  award  a  new  trial. 
Until  this  result  Is  reached.  It  cannot  be 
said  that  the  cause  is  finally  determined." 
Citing  a  number  of  cases,  the  court  continues 
In  Chandler  v.  Gloyd  (217  Mo.  loc.  ctt  404. 
116  S.  W.  1075):  "The  reasoning  upon  which 
those  cases  must  stand  Is  that  the  filing 
of  the  motion  for  new  trial  at  the  term  at 
which  the  Judgment  was  rendered  and  Its 
continuance  to  a  subsequent  term  by  the 
court  kept  the  matters  of  exception  in  the 
breast  of  the  court,  and  when  the  court  final- 


ly disposed  of  the  motion  for  new  trial,  the 
party  whose  motion  for  new  trial  was  over- 
ruled could  then  file  his  bUl  of  exceptions 
and  preserve  the  same,  althoue^  taken  at  a 
prior  term,  and  could  then  appeal  from  the 
action  of  the  court  for  the  reason  ttiat  until 
the  motion  for  new  trial  was  determined,  the 
Judgment  was  not  a  final  one  from  wblda 
ail  appeal  could  be  taken.  *  *  *  It  must 
also  be.  accepted  as  settled  law  fbat  daring 
the  term  at  whldi  any  order  of  judgment  of 
the  court  Is  entered,  the  court  has  the  power 
to  set  same  aside  titbet  upon  tlie  motion 
of  a  party  thereto,  or  npon  its  own  mo- 
tlxm.  Bat  the  contention  of  Uie  defraidants 
is  that  while  this  may  be  true  as  to  a  motion 
for  new  trial,  It  is  not  so  as  to  the  plain- 
tiff's motions  to  set  aedde  the  order  granting 
a  new  trial  althout^  entered  at  a  term 
of  the  court  at  whldi  the  court  Clearly  bad 
the  right  to  set  aside  Its  order  granting  a 
new  tclaL  And  that  when  the  court  contin- 
ued the  motion  to  set  aside  £he  order  grant- 
ing Qie  new  trial  It  did  not  affect  the  dufy 
of  tlie  plaintiff  to  take  his  appeal  from  the 
order  granting  the  new  trial."  The  court 
disposed  of  this  contention  adversely,  hold- 
ing: "Hie  ground  upon  which  a  motion  tor 
new  trial  may  be  continued  to  a  subsequent 
term,  is,  that  the  court  has  retained  its  ju- 
risdiction of  the  cause  and  has  not  lost  It  by 
the  continuance.  But  If  the  court  can  retain 
Its  jurisdiction  by  continuing  It  and  can  le- 
gally pass  upon  It  at  a  subsequent  term,  then 
It  also  had  Jurisdiction  of  the  cause  until 
the  adjournment  of  tbat  term,  and  It  may  al- 
so during  that  term  set  aside  Its  order  sus- 
taining it,  or  continue  that  motion  until  the 
next  term.  While  courts  of  last  resort  have 
held  otherwise,  we  are  unable  to  appreciate 
the  distinction  thus  drawn.  The  reason  giv- 
en that  a  party  may  thus  delay  the  final 
disposition  of  the  cause,  can  be  obviated 
by  the  court,  by  disposing  of  It  at  the  term, 
but  If  the  conrt  is  of  the  opinion  that  It  de- 
serves careful  consideration  and  sufficient 
time  does  not  remain  at  that  term,  we  cannot 
see  how  the  Jurisdiction  of  the  cause  Is  lost, 
and  this,  after  all.  Is  the  question  present- 
ed." It  Is  to  be  noted  tbat  learned  counsel 
for  relator  here  urges  this  very  same  argu- 
ment of  delay. 

In  Ewart  v.  Penlston,  283  Mo.  695,  136  S. 
W.  422,  our  Supreme  Court  even  appears  to 
go  to  the  length  of  holding  that  a  motion  for 
a  new  trial  filed,  or  evm  a  suggestion  made, 
by  a  stranger  to  the  record,  which  was  In 
the  nature  of  an  attack  upon  a  judgment  ren- 
dered, was  of  such  a  character  as  to  retain 
the  cause  within  the  jurisdiction  of  the  court, 
Judge  Graves,  who  wrote  the  opinion,  saying 
that  even  without  tbat  motion,  the  cause  be- 
ing continued  to  another  term,  the  court  of 
its  own  motion  conld  set  aside  any  order 
which  it  had  made  daring  the  term  to  whidi 
the  caose  had  beoi  carried  by  the  conthni- 
anoe^ 
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That  Is  the -case  bwe.  niaae  anthoEltles 
are  bo  ocmclaBlTe  of  the  qiiMtion  here  in- 
volved, and  they  but  reiMat  a  rule  recog- 
nised and  announced  In  a  multitude  of  cas- 
ea,  that  we  think  It  annecessary  to  go  Into 
that  queatton  any  tnrtber. 

[I]  It  la  set  out  In  the  return  thai  thla 
proceeding  ia  prematore.  We  do  not  think 
BO.  The  office  of  the  writ  of  prohibition-  Is 
to  halt  a  court  in  the  Improper  assumption 
of  Jurisdiction.  28  Am.  &  Eng.  Bncy.  of 
lAw  (2d  Ed.)  snbd.  2,  p.  195.  That  Is  here 
sought,  it  being  datmed  that  the  respondent 
is  assuming  Jurladlction  where  none  exists. 
It  is  not  necessary  to  wait  until  action  has 
taken  place.  The  very  object  1^  to  aUip  so- 
tion. 

The  preliminary  rule  heretofore  Issued  Is 
vacated,  the  respondent  dlscbai^ed  from  that 
rule,  and  a  peremptory  writ  of  prohlhttt<m 
Is  denied. 

NORTONI  and  ALLEN,  33^  concur. 


LINTZEMIGH  v.  SANOUINET  «t  iL 
(No.  13627.) 

(St  Louis  Court  of  Appeals.  mMoori.  May 
6.  1914.) 

APPIAL  AND  BbBOB  ({  692*)— RSOOBD— EVI- 
DBNOl — INBIR0HENT»— BlU,  OV  BZCXPTIONB. 
Alleged  error  In  excluding  a  mechanic's 
lien  statement,  when  offered  in  evidence  on  tbe 
ground  that  the  statement  was  insufficient  on 
its  face,  could  not  be  reviewed,  where  the  in* 
strument  was  not  preserved  in  the  bill  of  excep* 
tions,  and  there  was  no  call  in  the  bill  therefor. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
BtTor.  cent  Dig.  Ig  2906-2909;  Dee.  Dig.  { 
692.* J 

Appeal  from  St  Louls  Circuit  Court;  Hugo 
Muench,  Judge. 

Action  by  Jacob  E.  Llntzenlch.  doing  busi- 
ness as  the  St  Louis  Slate  &  TUe  Roofing 
Company,  to  enforce  a  mechanic's  lien  on 
property  belonging  to  tbe  Dover  Place  Real- 
ty  &  Investment  Company  under  a  contract 
with  Alfred  A.  Sanguinet  and  another,  do- 
ing business  as  the  Acme  Building  Company, 
contractors,  before  a  justice.  Judgment  for 
defendants,  and  the  owner  appealed  to  tbe 
circuit  court  Judgment  for  the  owner,  and 
plaintiff  appeals.  Affirmed. 

P.  A.  GrlBW(Ad,  of  St  Louis,  fbr  qwellant 
George  W.  Lubfce,  Jr.,  of  St  Louis,  for  re- 
indent 

ALLEN,  J.  This  la  an  action  to  oiforce 
a  mechanic's  Hen.  Plaintiff  mtered  into  a 
contract  with  the  defendants  Sanguinet  and 
Webb  to  do  the  slate  roofing  upon  certain 
dwellings  In  tbe  city  of  St  Louis,  which 
these  defoidants^  as  Qrlglnia  oontracbora, 
were  erecting  for  the  refvondmt  Dover 
Place  Realty  ft  Inveatment  Company,  the 
owner  tJiereot.  Plaintiff,  having  performed 
bis  contract  and  not  having  been  jiaid  In  full 


l3ier«eor,  filed  a  mechanic'^  Ilea  agalnat  fhe 
said  buildings  and  prontses  tor  the  axnonnt 
claimed  to  be  due  him.  Thereafter  he  in- 
stituted this  action  before  a  Justice  of  the 
peace,  where  he  obtained  a  Jndgmnt  against 
the  contractors  and  suatainlng  tbe  lien. 
From  this  Judgment  tbe  reeqpond^  owner 
appealed  to  tiie  circuit  court  At  tlie  trial  of 
the  cause  in  the  lattn  court,  plalntUT  offored 
in  evidence  his  lien  statemait  bat  it  mm  ex- 
cluded by  tbe  oonrt  upon  obJectlMis  Inter* 
posed  the  respondent,  and  Judgment  ma 
rmdwed  for  the  latter. 

Plaintifl  duly  excepted  to  the  action  ot 
the  court  in  exclnding  the  Hoi  paper,  but  we 
are  unable  to  review  the  matter,  for  tbe  rea- 
son that  plaintiff  has  not  reserved  In  his 
bin  of  oxKptions  Ibe  instnimait  in  ipiestloD, 
wblidi  he  catered  in  evidence^  and  vrtilch 
was  excluded.  Neither  is  th«re  any  call  for 
the  same  In  tJie  MU  of  exceptions.  Tbe 
lien  paper  is  no  part  of  the  record  in  tbe 
case,  and  could  be  made  so  only  by  being  in- 
corporated Into  tbe  bUl  of  exceptions.  This 
not  baving  been  done,  there  is  absolutely 
nothing  ln^  the  record  before  us  to  oiatrie  us 
to  pass  upon  the  proprlet7  of  the  court's 
nding  in  excluding  tbe  paper.  One  objectioa 
to  its  Introduction  was  that  It  was  Inaum- 
ci^t  upon  Its  face  to  sustain  any  lien. 
Whether  It  la  or  not  we  cannot  determine, 
since  It  is  not  before  us,  and  hence  we  can 
do  notliing  but  affirm  the  Judgment 

Were  it  a  failure  to  incorporate  into  the 
printed  abstract  of  tbe  record  the  contents 
of  an  instnmient  set  out  In  the  bill  of  excep- 
tions, or  there  called  for,  we  could  allow  the 
record  to  be  corrected  in  order  to  dispose  of 
the  case  on  the  merits ;  but  such  la  not  the 
situation.  It  Is  couceded  tliat  the  lien  paper 
was  not  in  fact  incorporated  Into  the  orig- 
inal bill  of  exceptions  filed,  nor  there  called 
for,  and  that  the  bill  of  exertions  contained 
In  tbe  abstract  before  ns  Is  an  exact  copy  of 
tbe  original  bilL 

It  follows  that  the  Jfldgment  moat  be  af- 
firmed ;  and  It  is  so  ordered. 

RBTNOLDS.  P.  J,  and  NORTONI.  J.,  con- 
cur. 


BLWOOD  T.  HBINZ-TOUNO  CONST.  Ca 

(No.  18746.) 
(St  Lonis  Court  of  Appeals.   UissonrL  Hay 

5,  1914.) 

1.  Justices  ot  the  Peacx  Q  91*)— StATXicxn 
— Sdtpiciency. 

A  BUtement  is  rafident  If  It  fairly  ap- 
prises defendant  ot  the  nature  of  the  daim 
against  him  and  is  sufficiently  deiSnita  bo  bar 
another  action  on  the  same  demand. 

[Ed.  Notft— BV>r  other  eaaea,  see  JusHcea  ot  the 
Peace,  Gent  Dig.  H  307-828;  De&  Dig.  | 

2.  JusncxB  or  thb  ^aob  (|  91*)— SrAmiK<ra 
— SumoiswcT. 

A  statement  filed  with  a  jnstics  of  tbs 
peace  recited,  "Started  to  work  for  B.  Con- 
stmctlon  Company,  M.  Ava^  at  tlw  rate  of 
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■Ixt;  doDan  per  montfat"  foUowlnf  which  waa 
a  list  ot  amonntfl  allowed  an  credits  for  pay- 
ments  npon  specified  dates  amoimtias  to  an 
aggregate  Bum,  and  then  follows  a  headuiK,  "To- 
tu  amount  doe  1911,"  following  which  are  set 
oQt  amounts  claimed  to  hare  been  earned  during 
certain  months,  with  a  further  item  for  "re- 
pairs of  bars"  and  the  balance  claimed  to  be 
one,  and  the  paper  was  signed  b;  plaintiff's 
name.  Held,  that  the  statement  sufficiently  in- 
formed defendant  that  plaintiff's  claim  was 
for  a  balance  claimed  for  serricea  due  and 
was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  H  807-828;  Dec.  Dig.  S 

Appeal  from  St  Lonls  CUrcnit  Coort;  Wm. 
B.  Homer,  Judge. 

Action  by  Joseph  Elwood  against  the 
Heinz- Yoang  Oonatroctioii  Oompany.  From 
a  Judgment  for  plalntUI,  defendant  appeala 
Afflnned, 

Eran  A.  Smith,  of  St  Lonls,  for  appellant 
Geo.  W.  Wellman,  of  St  Louis,  for  respond- 
ent 

ALLEN,  J.  This  is  an  action  began  be- 
fore a  justice  of  the  peace,  where  plaintiff 
bad  Judgment  Upon  defendant's  appeal  to 
the  circuit  court  and  a  trial  de  novo  there, 
plaintiff  again  prevailed,  and  the  case  la 
here  upon  defendant's  appeaL 

The  only  point  Involved  relates  to  the  suf- 
ficiency of  the  statement,  or  account  filed  be- 
fore the  Justice  of  the  peace.  This  Instru- 
ment UB  It  appears  before  us  in  the  record, 
begins:  "Started  to  work  for  Heine-Young 
Construction  Company,  Montana  and  Mis- 
souri avenues  at  the  rate  of  sixty  dollars  per 
montiL"  Then  follows  a  list  of  amounts  for 
which  plaintiff  gives  credit  as  having  been 
paid  him  upon  various  specified  dates  in  the 
year  1011,  amounting  in  all  to  $225.  Then 
follows  a  heading,  "Total  amount  due  1911," 
following  which  are  set  out  the  various 
amounts  claimed  to  have  been  earned  during 
designated  months  of  that  year;  the  total 
thereof  being  f298.  A  further  Item  of  SO 
cents  occurs  for  "r^lr  of  bars";  making 
the  balance,  claimed  to  be  due,  9Td.B0.  The 
paper  is  signed  "Joseph  Elwood." 

There  is  some  contention  that  plaintiff's 
name  was  not  signed  to  the  Instrument  until 
after  the  trial  before  the  justice  of  the  peace, 
bnt  from  the  record  before  us,  In  which  but 
little  of  the  evidence  Is  preserved,  we  can- 
not say  that  such  was  the  case.  Hence  we 
Bhali  take  the  statement  as  we  find  it,  with- 
out further  comment  as  to  the  point  Ona 
■ought  to  be  made. 

[1 , 2]  Hie  instrument  Is  not  In  the  nsaal 
form  of  an  account  and  is  quite  Infbnnally 
drawn;  but  nevertheless  it  does  show  upon 
Its  face  that  plaintiff  is  claiming  a  balance 
due  for  work  and  labor  performed  for  the 
defendant  during  a  certain  stated  period  of 
time,  at  960  per  month;  and  purports  to  give 
credit  for  all' payments  made  plalntifl  tm  ac- 
count thereof,  spectfylng  the  dates  and 


amounts  of  such  paynlents.  It  aeenui  perfect- 
,ly  clear  that  It  is  sufflxdent  to  support  the 
judgment  It  Is  thoroughly  settled  that  the 
test  of  the  sufficiency  of  such  a  statement 
Is  merely  that  it  must  fairly  apprise  the  de- 
fendant of  the  nature  of  the  claim  against 
him,  and  be  sufficiently  definite  and  spedflc 
to  operate  as  a  bar  to  another  action  upon 
the  same  detnand.  See  Rundleman  v.  Boiler 
Works  Co.,  m  8.  W.  609,  and  cases  cited. 
We  think  beyond  doubt  that  the  luBtrument 
here  In  questton  clearly  advises  the  defend- 
ant of  the  nature  of  the  claim,  L  e.,  that  it 
is  a  balance  claimed  to  be  due  for  services 
rendered;  and  that  Inasmuch  as  It  definitely 
sets  forth  the  period  during  which  such  serv- 
ices are  alleged  to  have  been  performed,  and 
purports  to  give  credit  for  all  payments 
made,  it  Is  sufficiently  specific  and  definite 
to  bar  another  action  upon  the  same  dmand. 
The  judgment  is  affirmed. 

BETNOIJ>S,  P.  J„  and  NOBTONI,  J^  con- 
cur. 


OOMNEUiT     ILLINOIS  OBNT.  B.  00. 
(No.  14139.) 

(St  Louis  Court  of  Appeals.   Missouri.  May 
S,  1914.) 

1.  Cabbibbs  (i  134*)— AcnoRs  n»  Loss  ob 
iNJimr  TO  Goods— SuFvzoiBNOT  or  Evx* 

OBNOK. 

In  an  action  against  a  railroad  company 
for  injury  to  goods,  evidence  Iteld  to  sustain  a 
finding  that  the  goods  were  damaged  while  in 
the  poasesdon  and  under  the  control  of  the 
defendant 

[Ed.  Note.— Fw  other  cases,  see  Oaniers, 
Cent  Dig.  iS  688-002,  607;  I>e&  Dig.  S  134.*] 

2.  EviDBNOK  9  589^*)— OnmoN  Bvidxhob. 

In  an  action  BEainst  a  railroad  for  dam- 
ages to  furniture  dipped,  the  court  properly 
permitted  experienced  railroad  men  to  testi^ 
that  in  thdr  opinion  the  furniture  could  have 
been  braoad  by  Uie  rallrcnd,  and  the  loss  woinld 
not  have  occurred. 

[Ed.  Note.— Foe  other  cases,  see  Bvldenee, 
Cent  Dig.  H  23jS0-2S62;  Dea  Dig.  |  638H-*] 

8.  Appeal  and  Ebbob  (H  242,  261*)— Pbbb- 
bntation   and  rxsbbvanok  in  loweb 

COUBT  OF  GbOUKDS  OT  RBVIBW— NEOESSriT 

or  BtiLiNQ  AND  Exonraioir. 

An  assignment  of  error  ss  ta  a^nment  of 
counsel  cannot  be  considered,  in  the  absence  of 
any  ruling  of  the  court  or  exceptions  saved  to 
the  action  or  nonaction  of  the  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1417-1425,  I6OO;  Dec 
Dig.  11  242.  261.^ 

Appeal  from  St  Louis  Circuit  Court;  Leo 
S.  Rassleur,  Judge. 

Action  by  Frank  L.  Connelly  against  the 
Illinois  Central  Railroad  Company.  From  a 
judgment  tor  plalntiCT,  defoidant  appeals. 
Affirmed. 

Watts,  Gentry  A  Lee.  of  St  Louis,  tor  ap- 
pelant H.  A.  Loery,  of  St  Louis,  for  re- 
wondent 
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RETNOLDS.  P.  J.  This  U  the  foarth  ap- 
pea ranee  of  this  case  In  our  conrt  on  ap- 
peaL  Its  history  and  the  various  incidents 
connected  with  It  will  be  found  reported, 
first,  under  the  caption  Connellr,  Respond- 
ent, T.  Illinois  Central  Railroad  Co.,  Appel- 
lant,  Southern  Railway  Company  and  Mo- 
bile  &  Ohio  Railroad  Company,  Defendants, 
120  Mo.  App.  652,  97  S.  W.  616,  the  Judgment 
then  rendered  against  the  Illinois  Central 
Railroad  Company  being  reversed  and  the 
cause  remanded.  Its  second  appearance  is 
under  the  title  Connelly,  Appellant,  v,  Illi- 
nois Central  Railroad  Company,  Respond- 
ent, 133  Mo.  App.  310,  113  S.  W.  233.  The 
plaintiff  having  appealed  from  a  Judgment 
against  It  and  In  favor  of  the  railroad  com- 
pany, that  Judgment  was  reversed  and  the 
cause  again  remanded.  Its  third  appearance 
Is  nnder  the  title  of  Connelly,  Respondent,  t. 
Illinois  Central  Railroad  Company  et  al.,  De- 
fendants, Southern  Railway  Company,  Appel- 
lant, and  It  will  be  found  In  169  Mo.  App. 
272,  153  S.  W.  79,  coming  before  us  on  an 
appeal  by  the  Southern  Railway  Company 
from  a  Judgment  against  it  and  in  favor  of 
the  plalntur.  That  Judgment  was  reveraed 
and  the  cause  again  remanded.  On  its  re- 
turn to  the  circuit  court  It  was  tried  against 
the  Illlnots  Central  Railroad  Comjuny  alone 
and  resulted  in  a  verdict  against  it.  Judgment 
bdng  entered  up  in  favor  of  the  other  two 
defendants,  who  had  before  then  been  dis- 
charged from  the  case.  It  is  from  this  last 
Judgment  against  it  that  the  Illlnots  Central 
Railroad  Company  has  brought  the  present 
appeal. 

The  case  in  its  Beveral  trials  proceeded  up- 
on the  theory  that  each  of  the  carriers  was 
liable  only  for  loss  occurring  on  its  own  line 
and  while  Qie  goods  wen  in  the  possession 
of  that  line,  and  was  fbunded  on  the  llabtU- 
ty  of  each  as  carriers  at  common  law.  See 
Cwnelly  v.  Illinois  Central  Railroad  Com- 
pany, 138  Mo.  App.  810,  loc  dt  818,  118  8. 
W.  2Sa  In  the  case  now  before  us  the  other 
two  companies  having  disappeared  from  the 
cas^  right  of  recovery  Is  sought  against  the 
Illinois  Central  alone.  That  right  must  turn 
upon  the  question  as  to  whether  tfie  damage 
to  the  goods,  and  as  to  the  fact  of  damage 
there  Is  no  controversy  whatever,  occurred 
whUe  the  goods  were  In  charge  of  the  1111- 
nola  Goitral  Railroad  Company,  in  transit 
orex  its  line  from  Jadcson  to  WIn«atft,  Mis* 
slMippli  or  before  delivery  by  it  to  the  South- 
ern Railway  Company,  the  Intermediate  car- 
rier between  the  Illinois  Central,  the  initial 
carrier,  and  the  Mobile  &  Ohio  Railroad  Com- 
pany,  the  final  carrier,  at  "Winona. 

The  law  applicable  to  the  case  is  so  cleariy 
stated  in  133  Mo.  App.  loc  dt  816, 113  S.  W. 
236,  SQpra,  that  we  do  not  consider  it  neces- 
sary to  enlarge  on  it  to  any  extent.  Refer- 
ring to  the  oidnlon  In  that  case,  we  there 
said :  '^o  our  minds  the  weight  of  evidence 
shows  the  damage  was  done  after  the  fur- 


niture was  received  by  the  Southern  Com- 
pany and  while  In  its  custody,  as  the  Jury 
found."  Following  this,  however,  we  said : 
"But  the  witnesses  who  testified  to  tbose 
facts  were  introduced  by  respondent  (appel- 
lant here)  and  appellant  (respondeat  herer 
was  not  bound  by  their  testimony.  Neither 
was  the  Jury  bound  to  believe  them  if  their 
manner  on  the  stand  discredited  them,  or  U 
the  evidence  as  a  whole  would  support  an- 
other inference." 

[1]  At  the  trial  of  the  case  at  bar  the  tes- 
timony was  practically  as  set  out  in  133  Mo. 
App.  310,  113  S.  W,  233,  supra,  and  we  r^er 
to  that  for  the  facts.  At  the  present  trial 
plaintiff  introduced  further  evidence  tend- 
ing to  show  that  while  the  car  was  in  the 
possession  of  this  defendant,  it  had  been 
opened  and  entered  by  a  couple  of  the  em- 
ployes of  defendant,  for  the  purpose  of  re- 
moving from  the  car  certain  articles  which 
had  been  loaded  In  that  car  by  mistake,  and 
that  to  do  this  they  had  pulled  down  part  of 
the  furniture  and  goods  of  plaintiff  under  and 
among  which  these  articles  had  been  loaded. 
The  testimony  did  not  show  how  this  bad 
been  done,  or  that  the  goods  of  plaintiff  had 
been  properly  replaced  after  being  disturbed. 
There  was  also  evidence  to  the  effect  that 
no  rails  or  braces  or  bars  of  any  kind  had 
been  ln;place  to  hold  the  goods  of  plaintiff, 
and  there  was  opinion  evidence  that  the  pres- 
ence of  bars  or  braces  would  have  prevented 
the  shifting  of  the  load,  which  occupied  but 
one-half  of  the  car.  In  the  presence  of  this 
evidence ,  we  cannot  hold,  as  a  matter  of 
law,  that  the  court  should  have  instructed 
the  Jury  that  plaintiff  could  not  recover 
against  this  defoidant.  Even  if  we  may 
think  that  tlw  weight  of  the  testimony  is  in 
favor  of  appellant,  that  was  for  the  d^r^ 
mination  of  the  trial  court  and  we  are  con- 
cluded by  his  finding  as  to  that.  So  we 
hold  that  thm  was  no  error  In  rd^nslxig  de- 
murrers to  the  evidence,  or  in  giving  the 
instructions  asked  by  plaintifl,  whksh  pro- 
ceed on  the  theory  that  there  was  evidence, 
which,  if  believed  by  the  Jury,  entitled  platai- 
tUC  to  recover.  We  hold  that  there  was  evi- 
dence in  the  case  from  which  the  Jury  was 
warranted  in  Inferring  that  the  damage  to 
the  goods  bad  occurred  while  they  were  in 
the  possession  and  under  the  control  of  the 
^tpellant  company.  This  is  the  only  criti- 
dam  aimed  at  those  instructions. 

It}  It  is  strenuously  argued  that  the  court 
erred  in  admitting  what  la  called  "opinion 
evidence,"  that  ia  the  testimaiy  abore  re> 
ferred  to  of  two  or  more  witnesses,  to  the  ef- 
fect that  means  could  have  bem  taken  to 
have  Inraced  this  furniture  in  the  car  and 
that  if  that  bad  been  done  it  could  not  have 
been  in  the  podtion  In  whlcb  it  was  found, 
scattered  over,  the  floor,  bndcen  and  damaged. 
It  is  true  that  Uiia  ms  opinion'evidencev  but 
It  was  given  by  experienced  railroad  men, 
the  result  of  thdr  own  obsuration,  and  we 
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see  no, error  in  permitting;  It  to  go  to  the 
Jury  for  what  it  was  worth.  Our  court  com- 
mented on  this  same  line  of  testimony  In 
Connelly  t.  IlllnolB  Central  Railroad  Co.,  183 
Uo.  Apik,  mipra,  loc.  dt.  817,  IIS  S.  W.  2S8, 
as  some  evidence  from  which  the  Jury  might 
determine  whether  the  fnmitare  had  beoi 
so  loaded  aa  to  bear  transportation. 

[S]  Error  la  assigned  to  the  remarks  of 
connsel  for  respondoit  In  Ua  closing  address 
to  the  Jui7.  It  la  tma  that  that  counsel  was 
interrupted  by  counsel  for  appellant  and  his 
statements  challoiged,  bnt  we  find  no  mm- 
tion  In  tbB  record  of  any  rulinga  of  the 
Gonrt,  or  of  any  exo^rtiona  SftTted,  elfher  to 
the  action  or  non-«ction  of  the  court 

Upon  conaldezatlon  of  the  case  we  And  no 
rerersihle  error  In  the  record  or  proceedings. 
The  Terdlct  waa  for  9000  and  then  Is  no 
dalm  that  It  la  fixoesslTe.  In  pi^t  tut  fact 
It  ia  very  mudt  within  the  testimony  as  to 
the  amount  of  damage  sustained  by  jdalnUfl 
in  file  loss  ot  his  goods.  We  aee  no  legal 
ground  upon  which  we  can  rererse  or  dlatnrb 
the  Judgment  In  tblB  caa&  That  judgment  la 
affirmed. 

NOBTONI  and  ALLBN,  JJ.,  concur.' 


SKINNEB  &  KENNEDY  STATIONBBT  00. 
y.  IiAMMERT  FUKNITURB  CO. 
(No.  13,445.) 

(St.  Loois  Conrt  of  Appeals.   Mlaaouri.  April 
7.  1914.   Rebearmz  Denied  May  21, 
19li.) 

1.  Salks  <|  301*)— Beuedies  or  Seij^bb— Iokn 
— Statutobt  Pbotisions. 

Bev.  St.  1909,  {  2191,  providine  that  per- 
sonal property  shall  be  subject  to  execatioD  on 
a  judgment  agaioBt  the  buyer  for  the  purchase 
price,  and  shall  not  be  exempt  except  in  the 
bands  of  an  innocent  purchaser  for  value,  mere- 
ly removes  such  property  from  the  operation 
of  the  exemption  law,  and  does  not  create  a  lien 
In  favor  of  the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dfg.  SS  857.  868;  Dec  Dig.  |  301."] 

2.  Sales   (|  316»>— "Conditional  Sale"— 
Statotobt  PBOvraiows. 

Bev.  St.  1909,  8  2887,  providing  that  no 
sale  of  goods  and  chattels,  where  possession  is 
delivered,  shall  be  subject  to  condition  as  against 
creditors  or  subsequent  good-faith  purchasers  of 
the  buyer,  unless  such  condition  be  evidenced 
by  writii^i  executed,  acknowledged,  and  re- 
corded, has  no  application  to  the  avoidance  of  a 
cash  sale  for  nonpayment,  such  a  sale  not  be- 
ing a  "conditional  sale"  within  the  statute. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  ii  890-895 ;  Dec.  Dig.  |  S16.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  2.  pp.  1408-1410.1 

8.  Appeal  and  Ebbob  (|  1008*)— Bbvibw— 

FiNDIiraS  OF  COUBT— OONCLVSIVKNBSS. 
The  finding  of  facts  by  the  trial  court  on 
confiicting  evidence,  was  conclusive  upon  appeal, 
though  no  request  appeared  to  have  been  made 
therefor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3955-3960,  sS&i-aOW; 
Dec.  Dig.  i  1008.*] 


4.  Sales  (|  202*)— Reuedieb  of  Selub— Bb- 

COVKBT  OV  OOODS— RiOHT  TO  RKOLAIU. 
Where  a  sale  of  personal  property  is  for 
cash,  the  title  does  not  pass  If  the  purchase 
money  is  not  paid  in  accordance  with  the  terms 
of  the  contract,  and  in  such  case  the  seller  may 
reclaim  his  property,  provided  be  has  not  waived 
cash  payment  or  been  gnilty  of  laches  or  con- 
duct estopping  him  from  so  doing, 

_rEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  543-«Sl;  Dec  Dig.  {  202.*] 

5.  Estoppel  (|  75*)— Bemedies  of  Sellee— 
Bbcovebt  of  Goods— Waiveb  of  Bight. 

The  conduct  of  the  seller  of  goods  for  cash, 
In  permitting  the  bu^er  to  remain  in  possession 
for  a  considerable  time  before  reclaiming  tliem 
for  nonpayment,  though  it  might  have  worked 
an  estoppel  as  against  an  innocent  purchaser 
for  value,  did  not  estop  it  as  against  a  mort- 
gagee, who  knew  when  the  mortgage  was  ex- 
ecuted that  the  seller  had  not  been  paid  and 
claimed  the  property. 

[Bd.  Note.~For  other  cases,  see  Estoppel, 
Cent  Dig.  S8  192-195;   Dec.  Dig.  |  75.*] 

Appeal  from  St  Louis  Circuit  Conrt;  Dan- 
iel D.  Fiaher,  Judge. 

Replevin  by  the  Skinner  &  Kennedy  Sta- 
tionery Company  against  the  I^unmert  Fur- 
niture Company.  Judgment  for  defendant, 
and  plalntift  appeals.  Affirmed. 

George  F.  Beck,  of  St  Louis,  for  appellant 
Hairy  H,  Walsh,  of  St  Louis,  fbr  respond- 
ent 

ALLEN,  J.  This  is  an  action  In  replevin 
to  recover  the  possession  of  certain  articles 
of  office  furniture.  PlalntiCTa  claim  to  the 
latter  arises  by  virtue  of  a  chattel  mortgage 
thereon  executed  by  the  White  Portland  Ce- 
ment &  Clay  Company,  hereinafter  referred 
to  as  the  Cement  Company,  to  secure  the  pay- 
ment of  certain  notes.  The  cause  was  tried 
before  the  court  without  a  Jory,  resulting  In 
a  judgment  for  defendant,  from  which  the 
plaintlCF  has  appealed. 

On  or  about  July  18,  1910,  the  defendant, 
Lammert  Furniture  Company,  sold  and  deliv- 
ered the  furniture  In  question  to  the  Cement 
Company,  In  the  city  of  St  Louis,  which  lat 
ter  company  appears  to  have  been  in  process 
of  organization,  and  to  have  been  without 
funds.  The  goods  were  purchased  from  the 
defendant  by  one  Dodge,  acting  for  the  Ce- 
ment Company.  Defendant's  evidence  went 
to  show  that  the  sale  thereof  was  for  cash  on 
delivery;  that  directly  after  the  delivery  of 
the  goods  to  the  Cement  Company's  offices, 
defendant's  collector  called  at  the  latter  place 
to  collect  the  bill,  and  thus  made  repeated  ef- 
forts to  collect  the  same  until  a  short  time 
prior  to  the  levy  upon  the  goods  by  plaintiV, 
but  could  not  find  Dodge,  being  told  that  be 
was  out  of  the  city.  On  behalf  of  plaintUC 
there  waa  some  evidence  tending  to  show 
that  defendant  had  sold  the  goods  on  credit 
Shortly  after  said  sale  of  the  furniture  by 
defendant,  plaintiff  sold  to  the  Cement  Com- 
pany certain  office  auppUes.  It  appears  tliat 
before  making  such  sale  plalntUTa  "credit 
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man"  commnnlcated  by  tel^hone  with  de* 
f endanf  B  credit  man  respectbis  tbft  financdal 
standing  of  the  Cement  Company,  and  that 
plaintiff  extended  cte^t  to  that  company  on 
the  strength  of  what  was  said  by  defendant's 
credit  man  as  to  the  statements  made  to  the 
latter  by  Dodge  respecting  the  parties  who 
were  said  to  be  connected  with  it  On  or 
about  October  19,  1910,  nelthw  the  fomlture 
nor  the.  office  supplies  haTlng  been  paid  for, 
plaintiff  secured  a  judgment  against  the  Ce- 
ment Company,  before  a  Justice  of  the  peace, 
for  the  amount  of  Its  account,  and,  on  or 
about  October  27,  1010,  caused  execution  to 
be  levied  on  tbe  aforesaid  furniture  then  in 
that  company's  offices.  After  the  constable 
had  taken  possession  of  the  furniture,  de- 
fendant filed  a  third  party  claim,  claiming 
to  be  tbe  owner  thereof;  and  thereafter 
plaintiff  executed  and  delivered  to  the  con- 
stable an  Indemnifying  bond  in  the  sum  of 
$600.  While  matters  stood  thus,  the  Cement 
Company,  on  November  10,  1910,  paid  plain- 
tiff ¥ltSO  on  account  of  said  Judgment,  and 
executed  and  delivered  to  plaintiff  Its  two 
notes  for  $60.76  each,  payable  80  and  60  days, 
respectively,  after  date,  secured  by  a  chattel 
mortgage  upon  the  furniture  In  question, 
which  mortgage  was  duly  recorded  on  No- 
vember il,  1910.  Thereupon  plaintiff  releas- 
ed Its  levy  and  caused  the  furniture  to  be  re- 
turned to  the  o^ces  of  the  Cement  Company. 
Thereafter,  and  before  the  institution  of  this 
action,  defendant  took  possession  of  the  fur- 
niture and  removed  the  same  to  Its  store  or 
warehouse,  under  some  Instrument,  It  seema, 
not  appearing  In  the  record,  whereby  It  Is 
said  that  the  Cement  Company  "quitclaimed" 
Its  right,  title,  and  interest  therein.  After 
both  of  the  above-mentioned  notes  had  be- 
come due  and  payable,  plaintiff  instituted 
this  suit  to  recover  the  property. 

The  court  made  a  finding  of  facts,  though  the 
record  does  not  show  that  a  request  therefor 
was  made,  finding,  among  other  things  which 
need  not  be  here  repeated,  that  the  sale  of 
the  furniture  by  the  defendant  to  the  Cement 
Company  was,  in  fact,  a  sale  for  cash,  and 
that  the  property  was  to  be  paid  for  on  de- 
livery, that  defendaut  had  made  repeated 
efforts  to  collect  the  purchase  price  thereof, 
but  had  not  been  paid  for  the  same,  and  that 
prior  to  the  execution  of  the  mortgage  to 
plaintiff,  the  latter  had  been  notified,  and  had 
knowledge  of  the  fact,  that  the  defendant 
had  not  teen  paid  for  the  furniture,  and  that 
it  claimed  titie  thereto.  The  court  thereup- 
on found  that  the  plaintiff  was  not  entitled 
to  the  possesion  of  the  property  in  question, 
and  found  the  issues  In  favor  Of  the  defend- 
ant 

Learned  counsel  for  appellant  urges  that, 
though  plaiDtlff  had  knowledge  of  the  fact 
that  the  purchase  price  of  the  property  had 
not  been  paid,  nevertheless  plaintiff's  mort- 
gage will  prevail  over  the  defendant's  claim 
to  the  property,  citing  Van  Frank  v.  Walther, 
64  Mo.  App.  472;  Kane  T.  Mauley,  83  Mo. 


App.  4S;  Flnke  &  Kasse  t.  Flk^  BO  Mo.  App. 
664.  But  we  think  that  these  cases  are  not 
dedslre  of  the  qnestion  in  hand.  An  exazn- 
ination  of  than  will  reveal  that  tli^  apply 
to  a  sanation  where  the  vwdor  lias  extended 
credit  to  the  vendee,  and  thra  seeks  to  obtain 
prlozllT  over  other  creditors  by  aasertlns  lila 
daim  tot  the  purdiase  price. 

[1]  In  this  connection  it  Is  urged  by  ap- 
pellant that  section  2191,  Bevlsed  Statutes 
1900,  has  been  construed  to  be  a  statute  of 
exemption  only,  and  not  one  creating  a  lien 
in  favor  of  a  voidor  of  personal  property. 
This  statute  provides  that  "personal  property 
shall  In  all  cases  be  subject  to  execution  on 
a  Judgment  against  the  purchaser  for  tlie 
purchase  price  thereof  and  shall  in  do  case 
be  exempt  from  such  Judgmrat  and  execo- 
tion,  except  In  the  hands  of  an  Innocmt  pur- 
chaser, for  value,  without  notice  of  the  exist- 
ence of  such  prior  claim  for  tlie  pnrchase 
mon^."  It  la  true  that  this  statute  does  not 
create  a  lien  in  favor  of  the  vrador,  where 
the  purchase  price  of  personal  property  has 
not  been  paid,  but  merely  excepts  sodi  proi>- 
ert7  from  the  operation  of  the  exemption 
law.  See  Straus  v.  Bothan,  102  Mo.  261,  14 
S.  W.-  940;  Barton  v.  SitHngtnn,  128  Mol  165. 
30  S.  W.  614.  But  we  are  not  here  ooucerned 
with  this  statute,  for  defendant's  claim  to 
the  property  Is  not  predicated  thereupon,  bnt 
proceeds  upon  the  theory  that  the  title  to  the 
property  never  passed  to  the  Cement  Com- 
pany. 

[2]  It  Is  also  urged  by  appellant  that  under 
section  2887,  Rev.  Stat  1909.  whatever  con- 
dition was  Imposed  by  defendant's  contract 
of  sale  of  the  property  to  the  Cement  Compa- 
ny was  void  as  to  creditors.  This  statute 
provides  that  "no  sale  of  goods  and  chattels, 
where  possesidon  is  delivered  to  the  vendee, 
shall  be  subject  to  any  condition  whatever 
as  against  creditors  of  the  vendee,  or  sabee- 
quent  purchasers  from  such  vendee  in  good 
f  alttt,  unless  such  condition  shall  be  evld^ced 
by  writing,  executed  and  acknowledged  by 
the  vendee  and  recorded  as  now  provided  i& 
cases  of  mortgages  of  personal  pmperty" 
This  statute  has  been  frequ^tly  construed  by 
our  courts,  and  the  foUest  effect  has  been 
g^ven  to  it  as  a  rule  of  public  policy.  How- 
ever, we  think  It  has  no  application  whatsoev- 
er to  tbe  case  in  hand.  This  la  for  the  reason 
that  the  original  sale  of  the  goods  by  the 
defendant  was  not  a  conditional  sale  at  all 
within  the  meaning  of  this  statute^ 

[3]  The  trial  court,  in  Its  finding  at  facts, 
specifically  found  that  the  ^per^  was  sold 
by  the  defendant  to  the  Cement  Company  for 
cash  on  delivery.  Such  finding  Is  cooeluslve- 
ui>on  us,  even  though  no  request  a]K>eaia  to 
have  been  made  therefor.  ■See  Lesan  Advei^ 
tialug  Co.  V.  Castleman,  105  Uo.  App.  673, 
148  S.  W.  433 ;  Barton  Lumber  Co.  v.  Gibson, 
161  S.  W.  367.  Likewise  the  trial  coort 
found,  and  which  is  undoubtedly  beyond  dis- 
pute, that  the  plaintiff  had  full  knowledge 
of  the  defradantfa  claim  to  the  j^ropertr  at 
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the  time  of  taking  the  mortgage  In  qneBtlon. 

Id  JohDsoD-Biinkioaiui  Co.  t.  Central 
Bank.  116  Mo.  6r>8,  22  S.  W.  S18,  88  Am.  St. 
Rep.  615,  onr  Supreme  Court,  In  a  case  <rf  this 
nature,  said:  "As  between  rendor  and  pur- 
chaser, where  the  sale  ot  the  chattels  is  a 
cash  sale,  the  deUveiy  of  the  thing  sold  and 
the  payment  of  the  purchase  money  are  con- 
current acts,  and  the  former  may  reclaim  his 
property  U  the  purchase  money  be  not  paid 
according  to  the  terms  of  the  sale,  ettber  In 
the  hands  of  the  vendee  or  of  a  purchaser 
with  or  without  notice  of  the  terms  of  the 
sale,  and  that  the  purchase  money  has  not 
been  paid,  provided  the  vendor  has  not  waiv- 
ed the  cash  payment  and  has  been  guilty  of 
no  laches  or  such  conduct  as  would  estop 
him  from  so  doing.  Decan  v.  Shipper,  35 
Fa.  230  [78  Am.  Dec.  334];  Leven  v.  Smith,  1 
Denio,  671.  A  cash  sale  and  a  sale  upon  sub- 
sequent condition  are  entirely  different  In 
the  flrat,  the  payment  of  the  purchase  money 
and  delivery  of  the  property  are  concurrent 
acts,  one  and  the  same  transaction,  while  the 
latter  la  a  sale  and  delivery  of  the  thing  sold 
on  condition  snbsequent,  snbjact  to  be  de- 
feated by  failure  of  the  purchaser  to  comply 
with  the  terms  of  the  contract  of  purchase. 
The  former  may  be  avoided  by  the  vendor 
upon  failure  by  the  vendee  to  pay  the  pur- 
chase money,  while  the  property  Is  in  hla 
hands  or  In  the  hands  of  any  other  purchaser 
unless  the  payment  of  the  purchase  price  has 
been  waived.  While  section  6178,  Bevlsed 
Statutes  1889  (section  2887,  Bev.  Stat  1909), 
iDvalldates  conditional  sales,  as  to  the  credi- 
tors of  the  vendor  and  subsequent  purchasers 
in  good  faith  when  the  goods  are  delivered 
to  the  vendee,  except  where  the  condition  is 
evidenced  by  writing  executed,  acknowledged, 
and  recorded  as  in  the  case  of  chattel  mort- 
gages, section  5180  (section  2889,  Rev.  Stat 
1909),  same  statute,  was  manifestiy  Intended 
to  invalidate  numerous  devices  which  had 
sprung  up  for  the  evasion  of  the  statute,  such 
as  the  practice  of  leasing,  renting,  or  hiring 
the  prc^ierty  when  the  real  transaction  was 
a  sale  on  Uie  plan  of  the  vendee  receiving 
possession  and  paying  the  purchase  money 
in  installments.  This  statute  has  no  applica- 
tion to  the  case  in  hand,  where  the  terms  of 
the  sale  are  cash  on  delivery.  In  such  case 
there  is  nothing  to  record,  so  as  to  notify 
subsequent  creditors  and  purchasers,  as  there 
may  be  In  conditional  sales.** 

[4,  S]  It  cannot  be  doubted  that  tiie  rule 
prevailing  in  this  state  is  that,  where  the  sale 
Is  for  c&sh  the  titie  does  not  pass,  tf  the  pur- 
cbase  money  be  not  paid  In  accordance  with 
the  terms  of  the  sale.  See,  also,  Strother  v. 
lumber  Co.,  200  Mo.  647,  98  S.  W.  34;  Wright 
Trust  Co.,  144  Mo.  App.  640,  129  S.  W. 
407;  Sharp  v.  Hawkins,  129  Mo.  App.  loc. 
dt  85,  86,  107  S.  W.  1087.  And  it  appears 
that  in  such  case  the  vendor  may  reclaim  his 


property,  provided  he  has  not  in  some  manner 
waived  the  cash  payment,  or  has  been  guilty 
of  laches  or  such  conduct  as  would  estop  him 
from  so  doing.  It  thus  appears  that  In  the 
instant  case  the  defendant  had  the  right  to 
reclaim  its  property,  unless  Its  conduct,  in 
permitting  the  same  to  remain  In  the  posses- 
sion of  the  vendee  for  a  considerable  period 
of  time,  should  be  held  to  oiierate  as  an  estop- 
pel, so  as  to  prevent  the  defendant  from  as- 
serting Its  claim  thereto.  But  tt  appears  that 
should  the  defendant  be  held  to  be  guilty  of 
laches  in  the  premises,  such  as  would  have 
operated  to  prevent  assertion  of  titie  by  it  as 
against  an  innocent  purchaser  for  value,  nev- 
ertheless def^dant  Is  not  so  estopped  as  to 
the  plaintiff,  for  the  reason  that  the  latter 
took  its  mortgage  with  full  knowledge  of  de- 
fendant's claim. 

In  Johnson-Brinkmann  CO.  v.  Central  Bank, 
supra,  116  Mo.  loc.  dt.  673,  22  S.  W.  816,  38 
Am.  St  Hep.  616,  the  court  further  said:  "The 
evidence  shows  very  conclusively  that  there 
was  no  intention  on  the  part  of  plaintiff  to 
waive  the  cash  payment  for  the  wheat  but 
It  was  guilty  of  laches  in  suff^lng  it  to  be 
shipped  from  Kansas  City,  and  in  delivering 
Its  bill  of  lading  to  the  Imboden  Commission 
Company,  and  it  would  In  consequence  thereof 
be  estopped  from  dalming  the  wheat  or  the 
proceeds  arising  from  the  sale  thereof  In 
the  hands  of  an  Innocent  holder  without  no- 
tice. The  sale  of  the  wheat  b^ng  a  cash 
sale.  If  the  defendant  knew  that  tiie  purchase 
money  therefor  had  not  been  paid  Imbod- 
en Commission  Company,  or  that  Imboden 
Commission  Company  was  not  the  owner  of 
the  wheat  at  the  time  It,  defendant,  recdved 
the  draft  in  itayment  therefor,  *  *  *  It 
la  not  an  innocent  purchaser,  and  must  ac- 
count to  plaintiff  for  the  amount  of  the  pur- 
chase money  according  to  the  contract  price." 

This  appears  to  be  not  only  persuasive, 
but  controlling,  authority  In  the  case  at  hand. 
It  seems  that  defendant's  delay  In  the  prem- 
ises was  due  to  the  failure  of  its  collector 
to  find  Dodge,  who  had  made  the  purchase. 
And  though  it  may  he  that  defendant  would 
be  estopped  as  a^lnst  others  by  reason  of 
having  delayed  so  long  In  asserting  Its  claim 
to  the  property,  plaintiff  cannot  avail  Itidf 
of  this,  for  the  reason  that  it  fully  appears 
that  plaintiff  knew  that  defendant  had  not 
been  paid  fbr  the  property,  and  was  fully  ad- 
vised of  defendant's  claim  thereto  at  the  time 
ot  the  execution  of  the  chattel  mortgage. 

Other  questions  raised  are  not  controlling, 
and  need  not  be  dlscuBsed. 

We  are  of  tlie  opinion  that  the  learned  trial  , 
Judge  was  correct  In  finding  the  Issues  in  fii- 
vor  of  the  defendant   The  judgment  should 
therefore  be  affirmed.   It  is  so  ordered. 

BDTNOLD8,  P.       and  NOBTONI,  J,. 
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S.  TITIANO  ft  BROS.  t.  COLUBfBIA  OAN 

00.  (No.  inm 

(St  LodIs  (joart  of  Appeals.    Missouri.  May 
6.  1914.) 

1.  JUSTZOBS  or  TBK  PlACS  (|  91*)— STATBMEKT 

OF  CAt^as  or  Action— Sufficizrct. 

A  statement  of  a  cause  of  actioo  tn  joe- 
tice's  court,  vbich  alleges  that  plaiotiff,  on  a 
designated  date,  was  lawfully  entitled  to  imme- 
diate possession  of  Uthograpbic  impressions  or 
designs  used  in  making  labels  for  a  business 
carried  on  by  him,  that  the  lithographic  plates 
had  gone  into  the  possession  of  defendant,  who 
converted  them  to  his  own  use  aod  refused  to 
surrender  them,  though  plaintiff  had  many  times 
demanded  them,  and  that  the  plates  were  of  a 
specified  value,  stated  a  cause  of  action. 

[Ed.  Note.— For  other  caeea,  see  Justices  of 
the  Peace.  Cent  Dig.  {§  307-323;   Dec.  Dig. 

I  91.*] 

2.  RBPLETIN  (i  72*)— EVIDBNGS— SumOIXNCT. 

Evidence  held  to  sustain  a  finding  that  de- 
fendant wrongfully  detained  lithographic  plates 
manufactured  by  bim  for  plaintiff  authorizing 
a  recovery  by  plaintiff  of  the  plates. 

[EkL  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  §i  292-29S;  Dec.  Dig.  S  72.*] 

3.  RsFLBviit  (S  106*)— REUsr— Rkoovbbt  or 
Valub. 

One  who  wrongfully  converted  personalty 
of  another  cannot  eomplaiu  of  a  judgment  for 
the  value  of  tiw  property  Instead  of  a  judgment 
for  its  return. 

[Ed.  Note.~~For  other  cases,  see  RepleviOt 
Cent  Dig.  fiS  416-423;  Dec.  Dig.  {  106.*^] 

4.  Appeal  and  Ebbob  (S  197*)— Qubstionb 
RBVIEWABI.K— Questions  Not  Raised  in 
Tbial  Goubt. 

Where  advantage  wa>  not  taken  ]n  the  trial 
court  of  a  variance  between  the  pleadings  and 
the  proof,  the  defeated  party  cannot  on  appeal 
complain  thereof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  197;*  Pleading,  Cent.  Dig. 

II  14S»-1441.1 

Appeal  from  St  Louis  Circuit  Court;  Hugo 
Muench,  Judge. 

Action  by  S.  Vlvlano  &  Brot&ers  against 
the  Columbia  Can  Company.  From  a 
judgment  for  plaintiff,  defendant  apiwals. 
AiUnued. 

Frank  A.  MacManns,  of  St  Louis,  for  ap- 
pellant R.  T.  StiUwell,  of  St  Louis,  for 
respondent 

ALLEN,  J.  This  is  an  action  originally 
instituted  before  a  jusUce  of  the  peace. 
Plaintiffs  prevailed  before  the  justice,  and 
the  defendant  appealed  to  the  circuit  court, 
where,  upon  a  trial  de  novo  before  the  court 
without  a  jury,  plaintiffs  again  had  Judgment, 
and  the  case  Is  here  upon  defendant's  appeal. 

Plaintiffs'  statement  of  their  cause  of  ac- 
tion alleged  "that  on  the  30th  day  of  Novem- 
ber, 1911,  they  were  lawfully  entitled  to  the 
Immediate  possession  of  six  lithograptalc  Im- 
pressions, plates,  or  designs  used  In  making 
labels  for  the  business  carried  on  by  him, 
which  said  lithographic  plates  or  designs 
were  then  of  the  value  of  f25  each,  or  $150 
for  the  six,  aforesaid ;  tliat  said  Uthograi^ 


plates  had  heretofore  gone  Into  tbe  posses- 
sion of  defendant  who  then  converted  tbem 
to  Its  own  use  and  refused,  and  still  r^tises. 
to  surrender  them  to  the  plaintUEs,  altlioii^ 
plaintiffs  hare  many  times  demaikded  said 
plates  from  deftodant"  It  was  tiien  aTemd 
that  by  reason  of  defradanfs  refusal  to  de- 
liver "said  pUtes"  to  plaintUfs  the  latter 
suffered  certain  damage  and  loss  In  their 
business;  but,  since  there  was  no  recovery 
on  tbts  score,  this  idiaae  of  the  case  need  not 
be  further  noticed. 

Plaintiffs  are  engaged  In  selling  certain  food 
products,  and  prior  to  the  time  wlusn  tbSa  con- 
troversy arose  wiOi  defendant  titae  latter  bad 
for  some  yean  been  maiHiig  for  plalntltEiB  cer- 
tain cans,  of  tin,  to  contain  (fltve  oil  and 
other  substances.  It  appears  tiiat  defendant 
first  made  certain  lithographic  designs  fOr 
plalntifCs  to  be  atillBed  for  printiiig  Ub^ 
upon  plaintiffs'  cans,  fbr  which  plalotUb 
paid  the  defendant  The  evidence  is  not  al- 
together clear  as  to  the  precise  procen  used: 
but  It  does  appear  Uiat  the  various  designs 
to  be  thus  printed  or  placed  upon  pMlntlfCs* 
cans  were  traced  or  engraved  upon  litho- 
graphing stones,  from  which  impressions 
were  made  directly  upon  the  tin  of  the  cans. 
These  stones  were  retained  by  defendant  at 
its  place  of  business,  and  were  used  in 
making  cans  for  plaintiffs,  upm  orders  given 
by  the  latter  from  Ume  to  time,  at  prices 
agreed  upon  between  the  parties.  Some  time 
in  1910,  plaintiffs,  desiring  to  contract  else- 
where for  the  manufacture  of  their  cans,  de- 
manded that  defendant  deliver  to  tbem  these 
designs,  or  impressions  thereof,  which  de- 
fendant refused  to  do. 

Just  what  was  the  original  agreement  be- 
tween the  parties  is  a  matter  In  dispute, 
since  it  appears  to  have  been  entirely  oral: 
and  the  testimony  In  respect  thereto  la  by  no 
means  clear.  Plaintiffs'  testimony  Is  to  the 
effect  that  they  bought  and  paid  for  the  Utho- 
graphle  designs,  or  engravings,  for  which 
they  were  charged  at  the  rate  of  $25  each, 
and  that  It  was  understood  that  these  were 
to  become  plaintiffs'  property;  that  plain- 
tiffs did  not  know  that  the  designs  were  to 
be  placed  upon  stones;  but  that  however 
they  were  made,  they  were  to  belong  to  plain- 
tiffs. Defendant's  position  appears  to  be  that 
the  agreement  made  with  plaintiffs  did  not 
contemplate  that  the  latter  would  have  any 
property  rights  In  the  lithographic  stones 
upon  which  the  designs  in  question  were 
placed,  but  that  such  stones  belonged  to  the 
defendant;  that  defendant  was  not  guilty 
of  conversion  In  refusing  to  deliver  the 
stones  themselves ;  and  that  defendant  could 
only  be  required  to  deliver  to  plaintiffs  'Im- 
pressions" taken  from  the  stones,  upon  being 
paid  for  the  labor  of  making  such  impres- 
sions. And  there  Is  testimony  In  the  record 
to  the  effect  that  according  to  the  custom  in 
this  basineis  such  stones  remain  the  prop- 
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erty  of  the  lithographing  oompany  and  that 
they  are  planed  off  and  ntlUzed  tot  other 
purposes. 

Certain  letters  writt^  by  the  defendant 
to  plaintiffs  appear  to  throw  much  light  upon 
the  situation.  On  November  28,  IQIO,  de- 
fendant wrote  plalntlfls  a  letter  Inclosing  a 
statement  for  ^77.82  for  certain  cans  manu- 
factured and  delivered  to  plaintiffs,  In  which 
letter  defendant  stated  that  plaintiffs'  repre- 
sentative had  requested  defendant  to  deliver 
to  him  the  "Uthogiai^lc  impressions."  And 
defendant  therein  stated  that  it  could  not  so 
deliver  sncb  impressions  nntU  the  Inclosed 
statemoit  had  been  paid. 

It  an>eerB  that  the  statemrait  referred  to 
in  the  letter  above  was  paid  by  plaintlttB; 
the  latter,  however,  deducting  therefrom  $2.- 
IS  as  being  a  discount  to  which  they  claimed 
to  be  enttaed.  And  on  March  28,  19U.  de- 
fendant again  wrote  plaintiffs  In  answer  to 
a  letter  of  plaintiffs  of  the  day  previous.  In 
this  letter  defendant  offers  to  deliver  the 
"lithographic  impressions"  provided  plaintiffs 
pay  the  $2.1S  above  referred  to  and  also  the 
sum  of  $50  claimed  by  dtfendant  for  making 
certain  changes  which  had  bew  made  in  the 
designs  at  different  times. 

On  March  30,  1911,  defendant  again  wrote 
plaintiffs  stating  that  it  bad  refused  to  de- 
liver the  "transfer  impressions"  of  plain- 
tiffs* "Ilth(^;raphic  can  designs"  to  an  em- 
ploy6  of  plaintiffs  who  had  called  at  defend- 
ant's offices  therefor,  assigning  as  reason  for 
such  refusal  that  [dalntiffs  owed  defendants 
the  (2.15  above  mentioned,  the  $50  for  chang- 
ing the  designs,  and  likewise  a  further  charge 
of  $30  "covering  the  labor  cost  on  pulling 
Utbogrftphic  transfer  Impressions."  And  de- 
fendant stated  that  it  would  deliver  to  ploln- 
tlfFs  tiie  "Iffipresslona"  on  rec^pt  of  sncb 
snms. 

It  appears  from  the  evidence  that  the  litho- 
graphic Impressions  referred  to  in  defend- 
ant's letters  were  impressions  taken,  "or 
pulled,"  as  defendant  calls  It,  ^m  the  litho- 
graphing ston^  npon  special  paper,  and 
which  could  be  then  utilized  in  placing  such 
designs  npon  new  Uthc^raphlng  stones ;  and 
that  by  the  use  of  such  tmpresatona  about 
two-thirds  of  tbe  cost  of  preparing  such  new 
stones  was  saved.  And  it  appears  that  plain- 
tiffs In  the  meantime  liad  caused  lithograph- 
ing stones  to  be  prepared  by  another  company 
at  a  cost  of  $150. 

The  learned  trial  Judge  was  evidently  of 
the  opinion  that,  though  plaintiffs  had  paid 
$1S0  for  the  making  of  the  original  designs, 
nevertlieleBs  they  were  not  entitled  to  re- 
cover the  value  of  the  stones  themselves,  but 
the  value  of  the  lithographic  Impressions  tak- 
en therefrom;  for  the  court  entered  Judg- 
ment for  plaintiffs  for  $106,  being  two-thirds 
of  the  original  cash  price  of  these  designs, 
as  well  as  of  the  new  designs  procured  by 
plaintiffs,  with  Interrat  at  6  per  cent  from 
the  date  of  the  institution  of  the  suit,  the 
Judgment  having  been  rendered  Just  one 


year  after  the  Instttntion  of  the  action  t»* 

fore  the  Justice  of  the  peace. 

[1]  There  are  various  grounds  for  reversal 
urged,  but  a  careful  scrutiny  of  the  entire 
record  has  convinced  us  that  they  are  with- 
out merit  It  is  ni^ently  insisted  that  plain- 
tiffs* statement  wholly  tells  to  state  a  cause 
of  action,  but  we  are  not  so  persuaded.  We 
think  it  quite  clear  that  the  statemmt  Is  suf- 
fldent  as  a  basis  of  an  action  before  a  Jus- 
tice of  the  peace. 

Aside  from  a  demurrer  to  the  evidence  In- 
terposed by  it,  defendant  offered  five  declara- 
tions of  law.  Two  of  them  were  given  and 
three  refused.  As  to  the  latter,  it  Is  suffi- 
cient to  say  that  we  think  it  clear  that  the 
court  committed  uq  error  in  refusing  them. 
The  court  found  tbe  Issues  for  plaintiffs, 
evidently  accepting  their  version  of  the  orig- 
inal contract  between  the  parties;  and  this 
is  fully  warranted  by  tbe  evidence  contained 
in  the  record. 

[2]  It  is  Insisted  that  plaintiff  is  sning  for 
the  conversion  of  certain  impressions,  not  of 
the  lithographic  stones  themselves ;  that  the 
impreeslons  referred  to  were  in  fact  not  in 
esse  at  the  time  plaintiffs  claim  that  they 
were  converted;  and  that  in  fact  defendant 
had  in  its  possession  no  spedflc  property, 
to  tbe  possession  of  which  plaintiff  was  enti- 
tled at  the  time  of  the  all^i^  conversion. 
This  appears,  however,  to  overlook  the  fact 
that  plaintiffs  claim  to  own  the  lithographic 
designs  themselves  by  virtue  of  the  original 
agreement  between  the  parties,  and  for 
which  plaintiffs  had  fully  paid.  It  is  true 
that  these  designs  were  upon  certain  litho- 
graphing stones,  but  plaintiffs  claim  to  have 
known  nothing  as  to  the  process  to  be  em- 
ployed In  making  them,  and  that  the  agree- 
ment contemplated  that  they  were  to  be- 
come plaintiffs'  property  when  m^de.  De- 
fendant's letters  above  referred  to  appear 
to  concede  that  plaintiffs  were  entitled  to  the 
lithographic  dedans  in  the  form  at  least  of 
Impressions;  and  plaintiffs  have  recovered 
only  the  value  of  such  Impression.  By  these 
letters  defendant  first  offered  to  comply  with 
plaintiffs'  request  to  deliver  the  Impressions, 
If  plalntlfls  paid  a  certain  bill,  which  was 
paid ;  a  small  discount  being  deducted.  Lat- 
er defendant  took  the  position  that  It  was  en- 
titled to  $50  for  certain  minor  changes  made 
at  various  times  theretofore.  As  to  this,  It 
quite  clearly  appears  that  the  defendant  was 
not  entitled  to  make  such  charge,  for  It 
seems  that  none  was  contemplated  for  mak- 
ing these  minor  changes  during  a  period  cov- 
ering several  years,  as  the  court  below  evi- 
dently found.  Likewise  the  matter  of  the 
small  discount  which  defendant  claimed  to  be 
due  it  may  be  considered  as  out  of  the  case, 
for  it  appears  that  this  sum  was  tendered  to 
defendant  by  plaintiffs.  Finally,  defendant 
demanded  the  fnrther  sum  of  $30  for  "pull- 
ing" tbe  impressions.  These  claims  do  not 
appear  to  have  been  made  in  good  fMth.  In 
the  first  letter,  no  mention  is  made  wfaatso- 
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ever  of  any  charge  for  changes  In  the  designs 
made  at  ttmee  long  prior  thereto ;  and  In  nei- 
ther of  the  first  two  letters  Is  there  any  men- 
tion that  there  wonld  be  any  cost  attached 
to  deUverlng  to  plalntifls  the  Impressions, 
tmt,  on  the  contrary.  plaintUCs*  right  to  the 
same  without  any  snch  charge  Is  conceded. 

[3]  We  think  that  the  case  made  by  plaln- 
tilfs  was  such  as  to  Justify  a  finding  that 
the  defendant  had  bound  itself  to  tnm  over 
these  designs  to  plalntlfts,  either  by  deliyery 
of  Uie  stones  themselres,  or  by  deltTering  Im- 
presslons  tak^  therefrom,  without  further 
charge  therefor.  Plaintlfrs  hare  recovered 
only  the  value  of  such  impressions,  and  of 
this  we  think  defendant  cannot  complain. 

[4]  The  form  of  the  action  la  not  material 
In  view  of  the  state  of  the  record  before 
na;  for,  if  there  was  any  variance  between 
the  pleadings  and  the  proof,  proper  advan- 
tage was  not  talcen  thereof  below,  and  the 
appellant  cannot  now  complain  on  this  score- 
See  Rnndelman  v.  BoIIot  Works  C!o^  101  S. 
W.  609,  and  cases  cited. 

Other  questions  raised  are  not  material 
and  need  not  be  noticed. 

The  Judgment  should  be  affirmed,  and  it  Is 
to  ordered. 

BETNOLDS,  P,  and  NORTONI.  J., 
ooncnr. 


GHII/TON  T.  HARRIS.    (No.  110840 
(Kansas  City  Court  of  Appeals.  Missouri. 
May  4,  1914.) 
BzEounoN  (H  275*)— Void  Sau— Rkuet  o' 

PmCHASEB. 

The  role  of  caveat  emptor,  applicable  to 
executioit  sales  provided  no  fraud  u  practiced, 
does  not  a^tly  where  the  sale  is  void  because 


of  the  death  of  the  execution  creditor,  and  a  pur- 
chaser, acting  under  the  mistaken  belief  of 
law  that  a  sale  is  valid,  may  be  relieved  from 
his  porchaee  by  application  to  the  court  render- 
ing the  judgment  and  issuing  the  execution. 

[Ed.  Note.~For  other  cases,  see  Kxecation, 
Gent.  Dig.  S|  16,  148,  346,  791-796;  Dec.  Dig. 
S  275.  •] 

Error  to  Circuit  Court,  Cooper  County ;  Q. 
A.  Wurdeman,  Special  Judge. 

Action  by  Edward  W.  Chilton  against  WU- 
liam  A.  Harris.  There  was  a  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Jolm  Cosgrove,  of  BoonviUe,  for  plalntlft 
In  error.  W.  O.  St  O.  T.  FauUetoii,  of  Boon- 
vllle,  for  defendant  in  error. 

ffiLLISON.  P.  J.  This  iB  an  action  on  a 
Judgment  against  defendant,  W.  A.  Harris, 
rendered  in  favor  of  George  E.  Harris  in  the 
circuit  court  of  Cooper  county  on  the  29th 
of  October.  1903.  for  91,789.29  and  for  the 
costs,  taxed  at  f29.70.  George  B.  Harris  oa- 
aigned  the  Judgment  to  this  plalntifT.  The 
trial  court  rendered  Judgment  against  de- 
fendant, W.  A.  Harris,  and  he  appealed  to 
this  oonzt 


It  appears  from  defendanlfs  aiiew»,  sus- 
tained by  the  evidence,  that  Oeofge  EL  Har- 
ris, as  plalnUfC  In  the  original  ^udgvaenU 
assigned  it  to  this  plain  tiff  to  secure  a  law- 
yer's fee  due  from  him,  and  that  be  after- 
wards died;  that  long  after  Ills  death,  to 
wit,  on  the  4th  of  March,  1918,  the  attor- 
ney for  this  plaintiff,  the  ass^ne^  and  of 
the  heirs  of  George  El  Harris,  tbe  aarisnor. 
and  of  the  lawyer  to  whom  the  fee  was  doe. 
ordered  execution  on  the  Jndgment,  and  aaeh 
writ  was  issued  and  delivered  to  tiie  sbei^ 
ler,  who  levied  it  upon  lands  of  the  defend- 
ant.   These  lands  were  r^r°iafly  sold  by 
the  sheriff  for  the  purpose  of  satisfying  the 
Judgment,  the  attorney  who  ordered  tbe  ex- 
ecution purchased  all  but  one  acre  of  the 
land  for  his  clients  for  the  sum  of  $1,975. 
and  that  acre  was  purchased  by  a  daughter 
and  one  of  the  heirs  of  tbe  deceased,  George 
E.  Harris,  for  |160.   The  attorney  ordering 
the  execution  knew  that  George  E.  Harris 
was  dead,  bat  seems  not  to  have  realised  im- 
til  after  the  sale  that  no  tlUe  to  the  lands 
could  be  conveyed  by  the  sheriff  aa  an  ex- 
ecution in  favor  of  and  in  the  nanse  of  a 
dead  man,  when.  In  the  name  of  bis  clients 
(this  plaintiff  as  assignee  and  the  daughter), 
and  at  the  return  term  of  tbe  ^ecntlon.  he 
filed  a  Joint  motion  to  recall  and  qoaab  tbe 
execution  for  the  reason  that  it  "was  void 
and  conveyed  no  title"  to  them.    Die  dr- 
cnlt  court,  after  hearing  the  motion,  eas- 
talned  it,  and  ordered  the  sheriff  to  refund 
the  flSO  bid  and  paid  by  the  daughter,  and 
found  that  tbe  attorney  purchasing  for  his 
clirats  had  not  paid  any  money,  as  they  own- 
ed the  Judgment   The  parties  agreed  that 
the  execution  was  void.    Afterwards  tbe 
present  action  was  instituted  on  tbe  judg- 
ment, as  stated  In  the  beginning,  and  on  tbe 
facts  shown  defendant  insists  that  the  amount 
of  the  bids  at  the  execution  sale  should  be 
credited  on  the  Judgment,  and  that  jadgmest 
be  rendered  against  him  for  the  balance 
only.    Plaintiff's  position  is  that,  since  be 
got  no  title  at  tbe  sheriff's  sale  on  acoonnt 
of  the  execution  being  void,  be  abonld  be 
allowed  to  escape  his  purchase,  and  not  cred- 
it his  bid  on  tbe  Jndgment,  while  defimdaat 
Insists  that,  aa  no  fraud  or  unfaimeea  Is  pre- 
tended, and  as  plaintiff  linew  all  the  facts, 
and  as  his  mistake  was  only  one  of  law,  be 
must  abide  by  his  purchase  and  credit  his 
bid  on  tbe  Judgment 

[1]  It  ts  commonly  understood  by  the  bar 
that  tbe  rule  caveat  emptor  applies  to  sher- 
iffs' sales.  Borer  on  Judicial  Sales,  H  174, 
476,  628,  603;  Kleber,  Void  Jnd.  A  Bx.  Sales 
I  467;  Stewart  v.  Devries,  81  Md.  62S,  S2 
AtL  286;  Johnson  v.  Lay  bourn,  56  Minn. 
882,  67  N.  W.  933:  Borders  r.  Hodges;  154 
IlL  408,  39  N.  E.  687.  Ttia  qoestlfHis  m- 
sented  under  this  general  role  are  IntereeOng 
but  unsettled.  Dlversl^  in  mode  of  eonsid- 
ering  them  has  led  to  different  condoslons. 
Some  oonrto  have  pzonoimced  ttie  paztihasfr 
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a  men  "ntfiiiitafti!"  bi  Uddtng  -and  paytnc 
bia  mopoTi  and  oonsegnentlj  toltfliv  that  be 
miut  pay  bia  bid,  or,  it  paid,  tiiat  be  can- 
not reeoTW  It  ba^    Horne  t.  Nngmt,  74 
MlBS.  102.  108,  20  South.  1S8.   It  has  been 
said  tbat  under  the  rule  of  careat  unptor, 
and  as  a  necessary  resolt  of  it,  "the  mon^ 
produced  at  a  sherUFa  sale  Is  to  be  regard- 
ed, not  as  the  mon^  of  the  purdiaser,  but  aa 
tttat  of  the  defendant  In  the  fl.  fa.  Lowe 
Bawlins,  88  Oa.  S20,  10  S.  E.  204,  6  L.  B. 
A.  78.  AcBln  It  la  held  that  If  a  bidder  at  a 
•herUTs  sale  geta  no  title  and  makes  It  known 
before  the  sale  1b  oonflrmed,  he  wlU  be  re- 
leased. WUllams  T.  Glenn,  87  Ey.  87,  89.  7 
S.  W.  810,  12  Am.  at.  Bep.  461.   Then  we 
bave  in  lids  state  the  wdl-known  ea«e 
Vane's  Heirs  t.  Fleming's  H^rs,  28  Mo.  162, 
TT  Am.  Dec  6S7,  wherein  it  la  held  Oat  a 
pondiaser  at  an  admlnlBtratiott  sale  of  land 
Incumbered  by  a  mortgage,  whose  bid  has 
been  used  to  pay  the  mortgage  debt,  will  be 
subrogated  to  the  rights  of  the  mortgagee. 
And  It  haa  been  held  that  the  helm  wlU  not 
be  permitted  to  set  aside  an  administration 
sale  of  real  estate  where  the  pnrc9ULse  money 
went  to  dlachaiw  debts  of  tbe  estate,  wlth- 
oat  refunding  the  purchase  money.  Throck- 
morton T.  Pence,  121  Ho.  SO,  57.  25  S.  W. 
848;  Davis  T.  Gaines,  104  U.  S.  886.  26  L. 
Ed.  7B7.    So  In  McLean  t.  Martin,  46  Mo. 
89S,  where  tbe  idieriff  by  mistake  mlsde- 
scrlbed  land  as  belonging  to  the  execution 
creditor,  and  so  sold  It  to  a  purdiaser,  who 
also  supposed  It  was  the  debtor's;  and  the 
debtor,  Joining  In  the  mistake,  supposing  bis 
land  had  been  sold,  surrendered  poesesdon 
to  the  purchase;,  who  entered  and  made  Im- 
provements, It  was  held,  in  an  opinion  by 
Wagner,  J.,  that  the  doctrine  of  caveat  amp- 
tor  did  not  apply  to  such  a  case.  But  these 
cases  have  not  been  allowed  to  affect  the  full 
application  of  the  rule  In  thte  state.  Thus 
In  Cashion  t.  Taina,  47  Mo.  133,  It  was  held, 
the  opinion  also  by  Judge  Wagner,  that  at 
a  partition  sale  by  the  sheriff  there  was  no 
warranty,  and  a  purchaser  must  pay  a  note 
for  bis  bid  though  he  got  no  title.   And  In 
Schwartz  v.  Dryden,  25  Mo.  672  (the  opinion 
being  by  the  judge  who  wrote  Valle's  Heira 
V.  Fleming's  Heirs,  supra).  It  was  held  that 
there  could  be  no  abatement  of  the  price 
though  there  was  no  title  to  a  part  of  the 
land  sold.   The  same  was  held  in  Stephens 
V.  Ells,  66  Mo.  466,  and  Shannon  v.  Mastin, 
136  Mo.  App.  60,  114  S.  W.  1127. 

In  Talley  v.  SchlaUtz,  180  Mo.  281.  239,  7d 
S.  W.  162,  164.  it  Is  said  that  in  a  sale  by 
the  sheriff  the  owner  of  the  land  Intends 
nothing,  and  that  the  law  through  Its  officer, 
the  sheriff,  "acts  in  hostility  to  him,"  and 
that  "the  rule  of  caveat  emptor  applies  to  all 
execution  sales."  The  same  is  decided  in 
Clarke  v.  Cooper,  148  Mo.  App.  230, 128  S.  W. 
840,  and  McNamee  v.  Cole,  134  Mo.  App.  266, 
274,  114  S.  W.  46.  Manifestly  these  cases 
announce  a  rule  that  a  purchaser  at  execu- 
tion sale  in  this  stats  la  In  the  poalOon  of 


him  who  receives  a  <piltclaim  deed ;  be  gets 
what  he  may,  and  must  pay  the  price.  And 
thia  is  tbe  prevalUng  rule.  Peterborough 
Bank  V.  Pierce,  64  Netk  712,  719,  IB  N.  W. 
20:  McCartney  v.  King,  26  Ala.  681;  Good- 
bar  T.  Daniel,  88  Ala.  683,  7  Sooth.  254,  10 
Am.  St  76;  Lewark  v.  Garter,  117  ImL 
206,  aO  K  B.  110,  8  Lb  B.  A.  440,  10  Am.  St 
Bep.  40;  Leuders  v.  Thomas,  86  Fla.  618, 
17  South.  638,  48  Am.  St  Bep.  266;  Smith 
T.  ^ilntw,  6  Serg.  &  B.  (FaJ  ZtB^  0  Am. 
Dec:  844.  lia  tbe  last  of  these  cases  it  was 
said:  *Tbe  sale  by  sbezlff  exdndes  all  war- 
ranty. The  purchaser  takes  all  risk.  He 
buys  on  hia  own  knowledge  and  Judgment 
Caveat  emptw  applies.  In  all  its  force,  to 
him.  If  this  were  not  the  law,  an  execution, 
which  Is  the  end  of  the  law,  wonld  (mly  be 
the  anamencemoit  of  a  new  ccmtroversy; 
the  creditor  k^  at  bay  duibig  a  aeries  of 
suits,  before  he  could  reap  the  fruits  of  Ids 
judgioeat  and  encution.  A  party  may  sell 
bis  dslm  to  lands,  whatever  they  may  be; 
and,  If  there  is  no  oovttiant  other  than  aa 
express  stipulation  that  he  sells  only  bis  own 
interest  nnlesa  he  has  been  guilty  of  some 
ndsr^reeentetlon  as  to  the  Intent,  or  smne 
fraudulent  concealment^  be  may  recover  the 
purchase  nvmey.  Lands  at  sheriff's  sale  are 
frequently  sold  greatly  below  their  value, 
because  the  nsnal  understanding  is  that  the 
purchaser  tekes  his  chance  of  the  title."  The 
foregoliM;  rule  presupposes  that  no  fraud  la 
practiced;  and  In  some  Jurisdictions  mis- 
take of  fact  especially  if  it  be  mutual,  wUl 
relieve  tbe  purchaser.  But  If  that  rule  be 
conceded  to  exist  In  this  stete,  it  wonld  not 
apply  to  this  case,  since  here  tiie  fact  which 
made  the  execution  void  (the  death  of. the 
plaintiff)  was  known  to  the  purchaser;  the 
mistake  he  made  in  supposing  tbe  execution 
to  be  valid  was  one  of  law,  and  a  mistake 
of  law  by  a  purchaser  at  an  execution  sale 
will  not  relieve  him.  Bums  v.  Hamilton, 
38  Ala.  210,  70  Am.  Dec.  670 ;  Arnold  v.  Don- 
aldson, 46  Ohio  St  78,  81,  18  N.  E.  640. 
"Bven  courts  of  equity  will  not  relieve,  In 
an  independent  action,  from  a  mistake  of 
law,  where  it  is  not  accompanied  with  spe- 
cial circumstances— such  as  misrepresenta- 
tion, undue  influence,  or  misplaced  confidence. 
•  •  •  And  courts  of  law  are  less  Indul- 
gent than  courts  of  equity  In  such  case.  'It 
is  well  settled,'  says  Greenleat,  after  speak- 
ing of  the  recovery  of  money  paid  under 
mistake  of  facts,  'that  money  paid  under  a 
mistake  or  ignorance  of  law  of  our  own 
country,  but  with  a  knowledge  of  the  facts, 
or  the  means  of  such  knowledge,  cannot  be 
recovered  back.' "  Boggs  v.  Hargrove,  16 
Cal.  559,  566,  76  Am.  Dec.  561,  665.  This  Is 
illustrated  in  this  state.  Thus  in  Needles 
V.  Burk,  81  Mo.  668,  61  Am.  Rep.  251.  It  waa 
held  that  a  fiither.  paying  damages  caused 
by  his  Infant  son  setting  out  a  fire,  under 
a  mistaken  belief  that  he  was  l^lly  liable, 
in  tbe  absence  of  fraud,  could  not  recove' 
,  the  moneiy  back.   In  Conch  r.  Kansas  O* 
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127  HO.  486,  80  a  W.  UT,  the  plaintiff  paid 
taxes  <m  property  In  extended  dty  limits, 
under  the  mistake  that  the  extension  was 
valid)  and  it  waa  bxHA  he  oonld  not  recorer 
them  back.  See,  also,  Campbell  t.  dark,  44 
Mo.  App.  240.  where  the  question  la  dlacossed 
by  the  St.  Louis  Court  of  Appeals. 

But  It  has  been  held  that  the  nde  caveat 
enqitor  will  not  airily  when  the  Jndgmoat 
or  ucecntlon  la  «oM,  and  consequoitly  no 
power  of  sale  exists.  McQoe  v.  WaUia,  67 
MlBs.  688,  646,  84  Am.  Bep.  484;  Howard  v. 
North,  6  Tex.  290,  815,  61  Am.  Dec  769; 
Dufonr  v.  Camfrane,  11  Hart  O.  S.  (LaJ  607. 
18  Ant  Dee.  860;  Bailey  v.  White.  18  Tex. 
U4;  Burns  v.  Ledbetter,  64  Tuc  874,  882; 
Id^  66  Tex.  282,  284;  DntCher  v.  Hobby,  86 
Ga.  108,  12  S.  E.  866, 10  L  B.  A.  472,  22  Am. 
St.  Bepw  444.  In  BaUey  v.  Whits,  just  dted. 
the  court  said  that :  "Where  a  sale  haa  been 
made  on  an  Invalid  execution,  issued  on  a 
valid  judgment,  and  the  money  paid"  has 
been  applied  "to  the  aatlBfectlon  of  the  Judg- 
ment, and  there  has  been  no  fraud,  the  pnr- 
ehaser  will  not  be  compelled  to  restore  the 
propertT  purchased,  until  reimbursed  the 
amount  paid  by  blm."  Ttuit  case  was  afDrm- 
ed  in  64  Tex.  3T4,  supra,  where  the  pur^ 
chaser  was  not  a  partT  to  the  suit  But  In 
66  Tex.  loc:  cit  286.  supra,  It  la  held  that  U 
such  party  should  have  himself  purchased, 
either  by  himself  or  through  bis  attorney, 
and  thmlv  apparently  satisfied  the  Judg- 
moit  without  any  gain  to  hlms^  or  loss  to 
the  defendant,  "he  could  on  motion  have  had 
the  satisfaction  set  aside,  or  have  maintain- 
ed an  action  on  the  judgm^t  as  unsatlsfled." 

The  question  ms  discussed  by  Hr.  Jus- 
tice Field,  then  Chief  Justice  of  Qie  Supreme 
Court  of  GalifOmia.  in  Boggs  v.  Hargrove  16 
Cal  650,  loc.  dt.  664.  76  Am.  Dec.  661,  where 
the  conclusion  Is  readied  that  the  rule  of 
caveat  emptor  does  not  apply  to  void  sales. 
We  have  already  shown  that  it  was  held  in 
that  case  tiiat  a  purchaser  at  an  Invalid  exe- 
cution sal^  knowing  tJie  facts,  could  not  be 
aided,  either  in  law  or  equity,  in  an  inde- 
pendent action.  But  the  conclusion  was 
reached  (16  Gal.  66S,  566,  76  Am.  Dec.  661) 
that  he  was  entitled  to  relief  In  tlie  snlt  In 
which  the  .sale  was  made,  provided  there  is  a 
timely  application  and  no  prejudice  to  tiie 
rights  of  others  exists. 

So,  therefore,  while  recognizing  that  the 
role  of  caveat  emptor  Is  In  full  force  In  this 
state  and  tbe  rule  that  our  courts  will  not 
grant  relief  for  mistake  of  law,  yet  we  think 
the  foregoing  considerations  Justify  us  in 
holding  that  the  former  does  not  apply  where 
the  sale  Is  void,  and  the  latter  does  not  apply 
where  such  Is  the  character  of  tbe  sale  and 
relief  from  the  purchase  la  sought  In  the  ac- 
tion out  of  which  the  sale  grew.  In  so  hold- 
ing we  are  not  disturbing  that  array  of  au- 
thority which  likens  a  sale  caveat  emptor  to 
d  conveyance  by  quitclaim  deed.  For  while 
tbe  vendee  in  a  quitclaim  deed  must  beware 
and  will  receive  no  xelmburstfuent  it  he  geta 


nothing,  yet  he  is  entitled  to  a  wU4  quit- 
dalm,  and  If  fttr  any  reason  It  la  a  void  In- 
strument, he  may  go  upon  Us  vaidor  on  that 
account. 

We  are  aware  of  tiie  embarraaamenta  that 
may,  at  times,  flow  flrom  this  view.  There 
are  instances  when  the  question  whether  t 
Judgment;  or  an  execution.  Is  void  Is  dUBcnlt 
to  detennine ;  tbe  plalntUt  In  the  writ  may 
think  it  vaUd,  tiie  defendant  may  tiifnk  It 
void,  and  a  speculative  purchaser  may  be 
doubtful  and  willing  to  take  the  risk  by  bid- 
ding the  amount  of  the  debt.  In  Talltfs  Hdn 
V.  Fleming's  Hetes.  29  Ho.  1S2,  77  Am.  Dec. 
657,  supra,  where,  as  has  been  stated  a  bore, 
the  purchase  money  of  the  bidder  at  an  In- 
valid adndniatraticm  sale  w«it  to  dfaehaig» 
a  mortgage,  and  it  yrsa  hdd  the  owner  could 
not  maintain  an  action  for  the  land,  thu 
freed  of  tlve  mortgage,  without  refunding  the 
purchase  money,  yet,  even  in  that  character 
of  case.  Judge  Soott  dissented,  ^tlng  that 
smb  view  "may  vtnrk  changes  In  our  fTstem 
which  no  one  can  foresee."  And  In  Bums  t. 
Ledbetter,  66  Tex.  282,  supra,  the  deddon 
tliat  a  purchaser  at  an  invalid  oecntlon 
sate,  whose  bid  had  been  applied  to  dlschai;^ 
Hie  Judgment,  was  entitled  to  have  It  re- 
fnnded  waa  acquiesced  in  by  Stayton.  I»  on 
the  ground  of  stare  dedda.  He  said :  "Wen 
the  qnestlw  an  open  one  In  this  court,  I  an 

tile  opinion  that  it  would  be  a  better  nle 
to  deny  relief  to  a  mere  volonteer,  who  par 
chases  at  an  execution  or  Judicial  aale  ai- 
der the  facts  presented  in  Oils  and  similar 
causes." 

In  m>at  V.  Atwood,  73  IDch.  67,  78,  41  X. 
W.  06,  08,  16  Am.  St  Kep.  600.  tbe  right  of 
a  volunteer  purchaser  to  relmbnrsemoit  Is 
repudiated  altogether.  The  court  said  that: 
"E;very  one  Is  bound  to  satisfy  bimsdf  of 
the  authori^  undmr  wbicb  a  Jndldal  sale  ti 
made,  and  buys  at  hia  peril.  It  would  be  a 
contradiction  In  tonus  to  bold  a  sale  void  tn 
want  of  authority  to  make  It,  and  yet  vaUd 
enough  to  create  a  lien  for  the  purdiaae  noa- 
ey.  Where  Individuals  aell  thdr  own  lands 
and  receive  pay  for  them,  there  can  be  no 
want  of  authority,  and  the  question  Is  tmly 
one  of  title.  But  a  sale  made  quitclaim 
deed,  without  covenants,  and  wltbont  ftaod 
or  mtorepresentotion,  does  not  entitle  tbe 
purchaser  to  reclaim  his  money,  nils  Ull  Is 
an  attempt,  not  only  to  give  to  a  vdd  pro- 
bate sale  tbe  effect  of  a  warrant  deed,  bat 
to  go  further  and  bind  the  land  ItsdC,  which 
was  sold  without  right,  for  Its  r^yment" 

There  Is  no  doubt  that  some  courts,  witii- 
out  expressly  stating  it.  have  allowed  t9 
execution  sales  the  force  of  a  warrantr. 
when  none  was  ^ven.  or  could  have  bea 
given,  by  the  officer,  exc^  on  his  persoaal 
responsibility,  and  thus,  it  seems  to  us,  ban 
unwittingly  put  the  bidder  In  as  good  posi- 
tion as  If  he  had  purchased  from  an  iDdlrid- 
ual  with  warranty.  We  have  no  dispoaltloD 
to  criticise  that  line  of  cases  In  this  stitft 
holding  that  the  purchase  money  at  ImalM 
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Judicial  nies  wUdi  went  to  Okadmigit  a  Ha 
on  tbe  lands  of  an  estate  aboold  be  refunded 
by  the  heir  as  a  conditloo  to  his  right  to  re- 
cover sodi  lands,  as  In  Valleys  Heirs  t.  Flem- 
ing's Hdrs  and  TtaiockniortMi  t.  Penee^ 
supra,  or  where  there  has  beea  an  innocent 
mutual  mistake  of  fact,  as  in  licCSean  t. 
Martin,  supra.  Oar  bidding  here  is  that, 
whUe  the  role  of  caveat  emptor  at  ezecntion 
sales  is  In  force  in  this  state,  it  does  not 
apply  to  cases  where  tbe  writ  is  void;  in 
such  instances  tbe  purchaser,  whether  he  be 
the  plaintiff  In  tlie  writ  or  bis  attomer,  or  a 
third  partT,  may  go  into  ooort  In  that  case 
and  be  reUered  of  Us  poidiaae.  We  have 
alreadr  seoi  that  tbe  pardias»  in  the  case 
at  tiar  did  seek  and  obtain  relief  in  tbe  oonrt 
which  liad  rendered  the  jodgmoit  and  iasoed 
the  execution.  If  this  case  preseiited  an  in- 
stance in  which  defendant  was  claiming  the 
sale  to  be  Toid,  and  yet  Insisting  that  the 
price  bid  should  be  credited  on  the  Judgment, 
be  perhaps,  wonld  not  be  allowed  such  in- 
consistent position.  Kleber,  Void  Jadldal  * 
Ex.  Sales.  fS  393,  374.  475;  Borer,  Jodldai 
Sales,  I  190.  Bnt  that  character  of  case  Is 
not  presented  by  tlie  record,  and  hence  we 
pass  it  by.  We  have  not  discussed  Bailey  v. 
Bncbanan.  126  Mo.  App.  190.  102  S.  W.  36. 
dted  by  plaintiff,  since  we  consider  it  not 
applicable  on  the  facts. 
The  Judgment  is  affirmed.  All  concur. 


McDOXAT-D  T.  CENTRAL  ILLINOIS 
CONST.  CO.    (No.  13002.) 

(Sl  Louis  Ooort  of  Afveala.   HisKmri.  May 

1.  PUKADUCO  (%  93*)— Ihjusieb  TO  Sdtah^ 
DeFK^SES— CoXTSIBCTOnT  NBOUOINCa— A»- 

stntED  Bisk— Election. 

In  an  action  for  injnries  to  a  serrant,  pleas 
of  eontribotory  nerligence  and  assomed  risk 

were  not  iDCoosisteDt  with  a  general  denial, 
and  hence  it  was  error  to  compel  defendant  to 
elect  between  the  general  denial  and  such  spe- 
cial pless. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  189, 190 ;  Dec  Dig.  {  93.*] 

2.  Master  and  Sertaitt  (I  264*)— IifnmKa 

TO  SeRVANI^PlEADINO— AsSTTlCED  RlSK. 
In  an  action  for  injnries  to  a  servant,  u- 
snmed  risk  is  an  affirmative  defense  that  most 
be  apedally  pleaded,  and  is  not  covered  by  a 
general  denial. 

[Ed.  Note.— For  other  eases,  see  Haster  and 
SpfvaDt,  GenL  Dig.  ff  861-876;  Dee.  Dig.  S 
264.*] 

8.  Pleadiho  (I  £!6*)— DERiisn— ElLScnoR— 
Waiver. 

Where  defendant  in  an  action  for  injuries 
to  a  servant  pleaded  a  general  denial,  eontribo- 
tory Degligence,  and  assumed  risk,  aod  was 
erroneously  required  to  elect  as  between  the 
Keneral  denial  and  such  special  pleas,  its  elec- 
tion to  rely  on  the  general  denial,  and  its  going 
to  trial  did  Dot  constitute  a  waiver  of  its  ez- 
cfption  to  the  court's  actton  in  compelling  it  to 
elect. 

^[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig,  if  1425-1427;   Dec.  Dig.  S  420.*] 


4.  Atpkal  An*  Ebmhi  (i  000*>-^iiu>as  Bb- 

FORK  TEIALi-^RBSERTATIOX. 

Wbete  defendant,  in  an  action  for  injuries 
to  a  serraat,  was  leqslred  brfore  trial  to  dect 
aa  bctwaen  a  geatval  denial  and  afirwatiTc  pleas 
ot  oontiitMitory  neiiiKBce  aad  assamcd  risk.  Its 
cmeption  to  socfa  mUng  was  properly  saved  by 
a  term  bill  carried  ov«>  into  ^  final  UU  of 
eaeeptka^  and  is  the  BMti<m  tar  Mrw  triaL 

ru.  No>ai  Fot  tAfue  cases,  ase  Appeal  and 
Error.  OenL  Dig.  ff  22gS-^8:  Dwb  IMg.  | 

5oa*i 

i3l  Mamm  Aim  Skrtaht  »  261*)— InJUMin 

TO  SkRVAXT— I88CR8  AKD  PROOF. 

Where,  la  an  action  for  Injorica  hj  tiia 
caving  in  o(  a  ditdi  while  attempting  to  Aoie 
up  one  of  the  ndes,  tliere  was  no  averment  tliat 

tiaintiff  lacked  knowledge  of  the  danger,  or  that 
e  was  Inecperiuiecd  aaA  inMrant  of  the  work 
he  was  ordered  to  do,  evtdence  that  plaintiff 
was  unaware  of  Oe  danger  by  nason  of  his  ia- 
ezpa4ence,  ignorance,  or  unfomiliarity  with  the 
paiticalar  Une  of  worit,  etc.  was  insdmiMibte. 

[Ed.  Note.— For  other  easea^  sea  Vaster  and 
Servant,  OenL  Dig.      861-816;  Dee^  Dig.  i 

6.  CoxrnruA:«CR  31*)— Injcros  to  Sbt- 
AKT—Acnoif— Pleadino— Variakcx  —  AD- 

lasSIOTI  OF  EVIDENCB. 

Where,  in  an  action  for  injnries  to  a  serv- 
ant by  the  caving  in  of  a  trench  in  which  he 
was  employed,  the  netition  charged  as  negti^ence 
that  defendant's  foreman  ordered  plaintiff  to 
dig  in  tbe  trench,  whidt  was  onsafe  becaoas 
derendant  bad  negligently  &iled  to  shore  it.  and 
Oere  was  so  allegation  tliat  plaintiff  was  Inex- 
perienced or  that  defendaot  was  n^ligent  in 
sending  plaintiff,  an  inexperieuced  man  into  the 
ditcb  to  shore  it  up,  the  admission  of  evidence 
0iat  at  the  moment  of  the  accident  plaintiff 
was  engaged  In  riuwing  op  tlie  ditch,  that  he 
was  inexperienced,  and  ttiat  defendant  was 
negligent  in  ordering  him  to  perform  snch  work, 
constituted  a  variance  for  which  defondant.  on 
proper  application,  waa  entitled  to  a  emitinaance 
for  surprise. 

[Ed.  Note.— For  other  cases,  see  Gontinuanoe, 
Cent.  Dig.  SS  96-98;  Dec.  Dig.  {  31.*] 

7.  Triai.  (I  202*)  — InsnDcnom— DuTT  vo 
Give. 

While  tbe  trial  court  in  a  civil  case  is 
not  bound  to  give  instructions  In  the  absence 
of  requests  to  do  so.  It  should  nevertheless  In 
the  exercise  of  its  sound  discretion  charge  tbe 
jury  on  the  law  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Owt. 
Dig.  H  474.  477.  482;  Dec  Dig.  {  202.*] 

Appeal  fftnn  St  Loots  Cimilt  Oonrt; 
Hugo  Hoendi,  Judge. 

Action  by  Bobert  a  HcDonald  against  the 
Central  Illinois  CoDstructioa  Oompany. 
Jud^eot  for  plaintiff,  and  defrndant  ap- 
peals.   Reversed  and  remanded. 

Boeooe  F.  Anderson,  of  St  Lonis,  tw  ap- 
pdUnt  Earl  M.  Flrfcey,  oC  St  Louis,  for 
req»ondaiit 


BETNOLDS,  P.  J.  Tbe  petition  in  this 
case,  seeking  damages  for  injuries  to  plain- 
tiff, alleged  to  have  been  sustained  oa  the 
8th  of  March,  1910,  In  consequence  of  tbe 
sliding  of  a  bank  of  a  trench  In  which  plain- 
tiff at  the  time  was  working  In  an  attempt 
to  shore  up  the  side,  avers  that  for  a  lop' 
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space  of  time  next  prior  thereto,  the  excava- 
tion or  place  where  plaintiff  was  digging  was 
dangerous  and  not  a  reasonably  safe  place 
for  him  to  be  In  while  doing  the  work  of  his 
employment,  because  the  sides  or  walls  of 
the  excavation  were  not  shored  or  propped 
in  any  way.  and  there  was  nothing  to  prevent 
the  dirt,  stones,  etc.,  composing  the  soil  at 
and  near  the  excavation,  and  part  of  which 
composed  the  sides  or  walls  of  the  excava- 
tion, from  moving  Into  the  excavation,  and 
there  was  palpable  danger  of  the  soil,  etc, 
moving  Into  the  excavation  unless  prevented 
by  shoring  or  braces  or  other  effective  means. 
"That  defendant  knew,  or  by  the  exercise  of 
ordinary  care  would  have  known  of  the 
aforesaid  dangerous  and  unsafe  condition  of 
said  excavation,  soil  and  place  where,  as 
aforesaid,  plaintiff  was  dl^ng,  and  of  the 
danger  to  plaintiff  therefrom  while  in  said 
excavation,  in  time,  by  the  exercise  of  ordi- 
nary care,  to  have  remedied  said  condition 
and  averted  the  injuries  hereinafter  men- 
tioned, to  plaintiff,  yet  it  negligently  failed 
to  do  so,  but  negligently  maintained  said  ex- 
cavation, the  sides  thereof,  and  said  soil  in 
the  aforesaid  dangeroos  and  unsafe  condi- 
tion at  and  for  a  long  time  next  prior  to  the 
time  plaintiff  was  injured  on  March  8,  1910, 
hereinafter  mentioned,  and  negligently  sent 
.him  into  said  excavation  to  work,  all  with- 
out protection  or  notice  of  any  kind  to  him, 
and  negligently  failed  to  furnish  him  a  rea- 
sonably safe  place  in  which  to  do  the  work 
of  his  said  employment  under  defendant." 
Avrarlng  that  on  the  date  above  mentioned, 
by  reason  of  the  negligence  of  the  defendant 
above  mentioned,  and  while  plaintiff  was  in 
'the  excavation  at  work  digging  In  the  dis- 
charge of  the  duty  of  his  employmoit  nnder 
the  defendant,  part  of  the  dirt,  stones  and 
objects  composing  the  soil  at  and  near  the 
excavation,  because  of  the  dangerous  and  un- 
safe condition  of  the  excavation,  soil,  and 
place  where  plaintiff  was  digging,  moved  in- 
to the  excavation  upon  and  against  plaintiff, 
thereby  injuring  him,  describing  his  Injoiles, 
to  bis  damage,  etc. 

The  answer  to  this,  after  a  general  denial, 
avers,  first,  that  the  Injuries  alleged  to  have 
been  sustained  by  plaintiff  were  the  direct 
result  of  Bucb  danger  as  la  ordinarily  in<d- 
dent  to  the  employment  in  which  plaintiff 
was  engaged  at  the  time  of  his  injury  and 
that  the  risk  of  the  injury  was  assumed  by 
plaintiff  by  engaging  In  the  employment; 
second,  that  the  Injuries  received  by  plaintiff 
were  the  direct  result  of  his  own  neg1ig^(» 
In  negUgently,  voluntarily  and  unnecessarily 
entering  the  excavation,  when  he  might  have 
adopted  a  safer  method  of  doing  his  work 
and  shoring  up  the  excavation  without  enter- 
ing the  same,  and  that  plaintiff  was  further 
negligent  In  that  he  had  voluntarily  ^tered 
the  excavation  after  being  warned  by  defend- 
ant to  remain  out  of  It 

Plaintiff  filed  a  motion  to  require  defend- 
ant to  elect  whether  it  would  Jrtand  tm  its 


general  denial  or  on  the  remainlsK  defenses 
pleaded.  The  court  sustained  this  motion 
and  required  defendant  to  elect  Sarins  iu 
exception  to  this  action  of  the  court,  defend- 
ant elected  to  stand  on  the  general  denial. 
The  canse  accordingly  went  to  trial  on  the 
petition  and  general  denlaL 

During  the  progress  of  the  trial  and  over 
the  <^JiBction  and  exception  of  d^ndaut, 
plaintiff  was  allowed  to  testify  that  be  had 
been  told  by  the  foreman  to  go  Into  the 
trench  and  shore  up  one  side  of  it,  and  that 
he  did  not  understand  that  work.  Asked  by 
his  counsel  If  be  knew  anything  about  shor- 
ing, plaintiff  answered  that  he  did  not 
These  two  answers,  evidently  made  while 
defendant  was  Interpmlng  its  objections,  < 
were  duly  objected  to  by  defendant,  on  the  I 
gronnd  that  they  were  Immaterial  and  in- 
competent for  the  reason  that  tbere  is  no 
such  Issue  as  the  Ignorance  and  Inexperience 
of  plaintiff  presented  by  the  i>etition ;  no  al- 
legation that  plaintiff  was  ignorant  o€  the 
work;  hence  Incompetent  testimony  under 
the  Issues  in  the  case.  Exception  was  duly 
saved  to  the  admission  of  this  testimony. 
Plaintiff  was  afterwards  asked  by  his  coun- 
sel it  he  had  had  any  experience  in  excavat- 
ing dirt  This  was  duly  objected  to  for  the 
reasons  above  stated  and  the  objection  being 
overruled  and  defendant  duly  excepting, 
plaintiff  was  i>ermitted  to  answ^  that  he 
had  not  then  had  any  experience  at  all  In 
that  kind  of  work. 

At  the  dose  of  the  testimony  for  plaintiff, 
defendant  interposed  a  demurrer  which  was 
overruled,  defendant  saving  exception.  De- 
fendant thereupon  filed  an  affidavit  that  it 
had  been  misled  and  had  not  had  an  op- 
portunity to  properly  prepare  a  defense  to 
the  new  issue  raised  by  variance  between  the 
petition  and  the  new  Issue  raised  by  the  ad- 
mission of  evidence,  the  rariance  claimed 
being  this:  *That  the  proof  brought  out  by 
the  plaintiff  «  *  *  has  varied  from  the 
allegations  of  the  petition  to  such  an  extent 
that  defendant  has  been  misled  to  its  prej- 
udice in  tbls,  to  wit:  Plaintiff's  petition 
charges  as  its  ground  of  negligence  <m  the 
part  of  defendant  that  defendant's  forentts 
ordered  plaintiff  to  dig  in  a  trendi  which 
was  unsafe  because  of  the  fact  that  defoid- 
ant  had  failed  to  shore  same,  and  because  of 
sadti  taXtaro  to  shore  defendant  was  ur- 
gent; however  the  proof  shows  that  at  the 
very  moment  of  the  accident  the  plaintiff  was 
engaged  in  the  work  of  shoring  up  said  ditch 
and  that  the  defendant  was  negligent  in  or- 
dering  an  inexperienced  man  to  the  woik  ai 
shoring  up."  Wherefore  defendant  moved 
for  a  continuance  of  the  cause.  This  was 
overruled,  defendant  excepting.  Defradant 
thereupon  introduced  a  witness  and  rested. 
The  jury  returned  a  verdict  for  plaintiff. 
Judgment  following.  Filing  its  motion  for 
new  trial  and  excepting  to  the  action  of  tin 
court  In  overruling  tiiat  motlonf  grfendaat 
haa  duly  i^pealed. 
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I  am  of  the  f^Tinlon,  on  careful  conaUen- 
lloD  <a  thtt  case  and  of  Oie  aatboritlea,  tbat 
the  Judgment  In  tbls  cause  will  ban  to  be 
zeversed  for  two  reasons. 

[1]  First,  I  think  the  court  committeA  «r- 
xor  in  eompdling  oonuBd  for  defendant  to 
elect  as  betweoa  a  general  denial  and  the 
pleas  of  aBsnmptltm  of  risk  and  contributory 
neRllgence.  for  that  is  wbat  those  stricken 
out  are,  and  to  rely  upon  one  defense  alone. 
A  plea  of  contributory  negligence,  an  affirma- 
tive defase,  has  never  been  held  to  be  in- 
consistent with  a  gen«al  denial,  although  It 
has  been  it  Is  not  always  necessary  to 
plead  it  So  It  is  held  by  our  Supreme  Court 
In  Benjamin  t.  'Metropolitan  Street  By.  Co., 
245  Mo.  fi96,  kK.  dt  614,  151  8.  W.  91,  the 
court  saying,  "If,  however,  the  plaintiff,  in 
his  effort  to  make  out  bis  owo  case,  shows 
that  he  was  guilty  of  negligence  that  con- 
tributed to  his  Injuries,  he  cannot  recover, 
even  If  there  was  no  plea  of  contributory 
negligence."  We  dted  and  quoted  this  In 
Williams  v.  United  States  Incaodescent  lAmp 
Co.,  173  Mo.  App.  87,  loc.  dt  97,  157  S.  W. 
130.  See,  also,  Taylor  v.  Met  St  By.  Co. 
(Sup.)  165  S.  W.  327,  a  recent  decision  by  the 
Supreme  Court  not  yet  ofBclally  reported. 

[3]  Assumption  of  risk  is  most  distinctly 
an  afflrmative  defense  which  must  be  plead- 
ed and  has  never  been  held  to  be  covered  by 
a  general  denial  nor  to  be  tnconslstent  with  a 
general  denial.  It  is  a  defense  not  arising 
out  of  the  pleadings  by  any  implication  but 
to  be  pleaded,  and  if  not  pleaded  not  avail- 
able. In  fact  I  know  of  no  case  in  which 
assumption  of  risk  has  been  allowed  to  be 
BbowD  in  evidence,  unless  pleaded. 

[3]  But  it  is  said  tbat  by  electing  to  stand 
oa  the  ifeueral  denial  and  going  to  trial  de- 
fendant lost  the  benefit  of  his  exception  to  the 
action  of  the  court  In  compelling  it  to  elect 
White  V.  StLouls&MeramecBiverB.  B.  Co., 
202  Mo.  530, 101  S.  W.  14,  is  the  latest  case  on 
this  proposition.  I  do  not  think  that  decision 
meets  this  case.  Tbat  was  a  case  where  a  mo- 
tion to  require  plaintiff  to  elect  was  over- 
ruled and  defendant  pleaded  over.  The  de- 
fendant here  did  not  plead  over.  In  effect, 
the  court  struck  out  one  of  its  several  defenses 
and  compelled  it  to  stand  on  a  single  defense. 
It  was  compelled  to  elect  between  entirely 
consistent  defenses.  Its  action  in  abandon- 
ing one  or  more  of  Its  defenses,  and  standing 
on  a  single  defense  was  involuntary.  The 
White  Case  was  one  in  which  the  defendant 
pleaded  over.  There  it  Is  said  (202  Mo.  loc 
dt  561,  101  S.  W.  21):  "When,  then,  defend- 
ant, as  here,  refuged  to  stand  on  its  motion 
to  elect  filed  answer,  went  to  trial  and  took 
the  chances  of  winning  or  losing  on  an  Is- 
flue  of  fart.  It  abandoned  Its  motion  to  elect ; 
for  a  motion  to  elect  is  of  no  more  dignity 
and  potency  than  a  motion  to  make  more  spe- 
cific and  certain,  than  a  demurrer,  or  a  mo- 
tion to  strike  out  because  of  departure,  or 
because  of  redundant,  irrelevant  or  frivolous 
matter:  and.  therefore,  1  take  It,  U  a  de- 


ftadant  la  held  (as  be  is)  to  taam  watTed  Ua 

demurrer  or  bis  motion  to  atrtte  ont  or  his 
motion  to  mate  an  allegation  more  spedflc 
1^  joining  isaoe  on  the  fiicts  by  answer,  tben, 
as  like  reason  makes  like  law,  he  miut  by 
the  same  token,  be  held  to  have  waived  bla 
motion  to  elect  liy  answering  over  except 
where  the  allegations  are  so  contradictory  a6 
to  be  self  destructive  and,  therefore,  no  cause 
of  action  la  stated."  So  says  Judge  Lamm, 
speaking  for  Division  No.  1  of  our  Supreme 
Court  But  in  none  of  the  cases  to  which 
he  refers  as  examples  Ulnstratlng  the  rule 
do  I  find  a  case  which  meets  the  situation 
here  presented ;  that  is  to  say,  a  case  In 
wbidi  the  motion  to  elect  was  filed  by  plain- 
tiff and  against  the  defenses  set  up  in  the 
answer.  All  of  them  are  cases  in  which  It 
was  filed  against  the  petition,  and  the  mo- 
tion being  overruled,  defendant  pleaded  over. 
It  aeems  to  me,  from  consideration  of  the 
sections  of  the  statute  to  which  Judge  Lamm 
refers,  namely,  what  are  now  sections  1800 
and  1804,  Bevlsed  Statutes  1909,  that  they  do 
not  cover  the  point  here  Involved.  Section 
1800  provides  tbat  the  deftodant  may  demur 
for  certain  reasons  stated.  Section  1804  pro- 
vides that  when  any  of  the  mattos  enmner- 
ated  in  sec^on  1800  do  not  appear  upon  the 
face  of  the  petition,  the  objection  may  be 
taken  by  answer  and  that  If  no  such  objec- 
tion be  taken  either  by  demurrer  or  answer, 
the  defendant  eball  be  deemed  to  have  waiv- 
ed the  same,  etc.  .Turning  to  other  sections, 
section  1809  jnwvldes  that  the  plaintifl  may 
demur  to  one  or  more  defenses  In  the  answer, 
and  where  the  ansvrer  contains  new  matter, 
plaintiff  diall  rei^,  and  to  this  r^y  the  de- 
f^dant  may  demur  within  three  days;  vUle 
section  1811  provides  that  the  reply  shall  - 
be  governed  by  the  rules  prescribed  in  rela- 
ti<m  to  amnrera  "and  demurrers  to  the  an- 
swer or  reply  shall  be  governed  those  pre* 
scribed  In  relation  to  demhimrt  to  petitions, 
where  ttiey  apply ;  and  when  a  r^llcation  la 
filed,  the  cause  shall  be  deoned  at  Issne.** 
(Italica  mine.)  Secti<m  1806,  In  so  many 
words,  allows  the  answer  to  contain:  "nrst, 
a  general  or  spedflc  denial  of  each  material 
allegation  ot  the  petition  controverted  by  the 
defendant  *  *  *.  Second,  a  statement  of 
any  new  matter  constltuUng  a  defense  or 
counterclaim,"  eta 

I  find  nothing  in  these  provisions  which 
look  to  any  waiver  upon  the  part  of  the  de- 
fendant where  a  motion  to  elert  between  dif- 
ferent but  consistent  defenses  has  been  filed 
and,  when  under  the  compulsion  of  the  order 
of  the  court  he  has  been  compelled  to  elect 
that  by  thereupon  going  to  trial  he  has  waiv- 
ed the  error,  If  any,  in  the  artlon  of  the  court 
in  compelling  him  to  elect  To  repeat:  De- 
fendant filed  no  motion;  did  not  plead  over. 
If  we  may  resort  to  analogy,  It  would  seem 
that  defendant,  by  a  compulsory  election  be- 
tween defenses.  Is  very  much  In  the  situation 
of  a  plaintiff  wbo  has  brought  an  actio 
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against  two  or  more  defendants.  Ju  the  prog- 
ress of  the  trial,  and  under  a  ruling  of  the 
court,  be  Is  forced  to  a  non-suit  as  to  one  of 
the  defendants.  The  case  goes  to  the  jury  as 
to  the  remaining  defendant.  It  has  never 
been  held  that  by  proceeding  against  that  de- 
fendant alone,  plaintiff  was  debarred  from 
having  the  action  of  the  court  reviewed 
which  forced  a  non-snlC  as  to  the  other,  ex- 
ception having  been  duly  nved.  My  con- 
clusion Is  tbat  the  actloD  of  the  conrt  In 
fbrdng  defendant  to  elect  between  its  several 
defenses  was  teveralble  error,  Is  not  waived 
by  defendant  going  to  trial  en  Its  remalninff 
defense,  and  is  open  to  review  here,  defend- 
ant having  saved  the  point  by  a  term  bUl  of 
exceptions,  duly  carrying  that  Into  tlie  final 
blU;  and  again  preserving  it  In  Its  motion 
for  a  new  trial. 

It  is  proper  to  say  tbat  this  mllng  as  to 
election  between  the  several  defenses  was 
^  made  by  a  judge  other  than  the  one  who  tzied 
the  cause. 

(Since  writing  and  banding  down  the  fore- 
going, we  find  that  oar  Supreme  Court  has 
very  recently  bad  before  It  one  of  the  ques- 
tions here  Involved,  namely,  whether  strik- 
ing ont  defenses  set  up  in  the  answer  and 
forcing  the  defendant  to  trial  on  the  answer 
as  It  stood  with  these  defenses  eliminated, 
debarred  the  defendant  from  challenging  that 
action  on  appeal.  Our  Supreme  Court  holds, 
as  we  have  here  held,  that  It  did  not.  Mc- 
Grew  v.  Missouri  Pac.  Ry.  Co.,  not  yet  offi- 
cially reported,  but  see  166.S.  W.  1033.) 

[S]  Second.  We  have  set  out  all  the  materi- 
al parts  of  the  petition  in  this  case  which  eon- 
tain  the  assignments  of  negligence.  It  will 
be  noted  that  there  is  no  averment  whatever 
-either  of  lack  of  knowledge  of  the  danger  on 
the  part  of  plaintlfif,  nor  any  averment  that 
he  was  an  inexperienced  man  and  ignorant  of 
the  work  In  which  he  was  ordered  to  engage. 
A  careful  reading  of  the  authorities  In  which 
the  question  of  accidents  from  caving  in  of 
banks  or  falling  of  material  upon  a  laborer 
have  been  under  consideration,  shows  that 
practically  all  of  them  dwell  upon  the  fact 
that  the  matter  of  knowledge  and  experience 
of  the  laborer  In  the  particular  work  in  which 
he  was  engaged  Is  a  very  essential  matter  to 
be  considered  in  determining  the  liability  of 
the  employer.  Without  taking  up  all  of  them, 
it  is  sufficient  to  refer  to  a  very  few  typical 
casea  Thus  In  Bradley  v.  Forbes  Tea  & 
Coffee  Co.,  213  Mo.  820,  111  S.  W.  919,  the 
tact  is  dwelt  upon  and  reiterated  that  the 
appellant  in  that  case  was  experienced  In  the 
work  In  which  he  was  engaged  and  knew  one 
of  the  effects  of  removing  sacks  from  a  row 
would  be  the  displacement  of  overlying  sacks 
and  danger  to  him  from  the  falling  of  those 
sacks. 

In  Henson  v.  Armour  Packing  Co.,  113  Mo. 
App.  618,  88  S.  W.  160,  as  a  reason  why 
plaintiff  could  not  recover,  the  Kansas  City 
Court  of  Appeals  dwells  very  strongly  upon 
the  fact  that  he  was  a  man  of  full  mental  and 
pbj'sieal  vigor,  with  an  experience  of  about 


fourteen  years  as  a  carpenter  and  had  orig- 
inally assisted  In  putting  in  the  shoring  to 
secure  the  wall  or  bank  which  he  was  called 
upon  to  put  braces  against  and  to  make  safe. 
"In  other  words,"  said  the  conrt  (113  Mo. 
App.  loc.  dt  621,  88  a  W.  167),  "he  knew  it 
was  unsafe  witbont  the  braces,"  and  the 
court  said  that  as  a  carpenter  of  experience 
plaintiff  must  have  known  this  as  well  or 
perhaps  better  than  any  other  person.  "In 
sQch  state  of  caw  the  martw  la  not  UatOe  for 
the  injury  which  came  upon  hinu" 

In  Tri^  T.  Osark  Land  ft  Lumber  Oa,  187 
Ho.  227,  loc.  dt  287,  86  8.  W.  222,  it  la  said: 
"In  the  brief  tor  re^ondent  the  learned 
oounsd  make  a  strong  argument  based  on  the 
theory  that  the  jAaintlff  was  a  gnm  hand, 
that  it  was  negligence  to  put  him  to  do  that 
work  whicih  required  sklU  and  e]Q>erlenoe. 
That  aivument  is  almost  a  confbstf on  that  it 
was  a  lack  of  careful  operation  that  caused 
the  accident  We  do  not  care  to  dlsensa  ttie 
evidence  on  that  point,  however,  becaoae  that 
question  Is  not  in  this  case.  The  defendant 
is  not  in  conrt  to  answer  that  charge  of 
negligence.  There  Is  nothing  in  the  petition 
on  which  to  base  such  a  chaige  nor  was  the 
case  tried  on  that  theory  in  the  drcuit  court 
If  authorities  are  desired  to  sustain  the  prof>- 
oaltion  that  plaintiff  cannot  allege  one  act 
of  negligence  In  bis  petition  and  recover  on 
proof  of  another  totally  different  act,  they 
will  be  found  by  reference  to  the  brief  of  ap- 
l>ellant*8  counsel."  This  is  conclusive  in  this 
case  on  this  point.  A  careful  consld^atlon 
of  plaintiff's  petition  falls  to  show  that  there 
Is  any  allegation  whatever  that  the  accident 
was  the  result  of  plaintiff  going  Into  a  place 
of  danger  by  order  of  his  superior,  he  una- 
ware of  the  danger  by  reason  of  his  inexperi- 
ence, Ignorance  or  nnfamiliarity  with  this 
particular  line  of  work — a  green  hand,  in 
short — put  to  do  an  unknown  and  hazardous 
piece  of  work,  the  danger  and  its  hazardons 
nature  unknown  to  him  by  reason  of  his  lack 
of  previous  experience  or  knowledge  in  that 
line  of  work.  That  is  the  only  theory  upwi 
which  ^e  admission  of  this  evidence  of  plaln- 
tllTs  inexperience  and  lack  of  knowledge  can 
be  founded.  There  is  no  such  averment  in 
the' petition.  The  error  of  admitting  this 
line  of  evidence  Is  more  apparent,  when  we 
remember  that  the  defendant's  plea  of  a?- 
sumption  of  risk,  which  might  have  availed 
to  meet  this,  was  stricken  out. 

[■]  It  was  Improper  for  the  court  to  allow 
this  line  of  testimony,  in  the  flrst  place,  and. 
secondly,  having  allowed  It,  It  constl toted  a 
material  variance,  entitling  d^endant  to  a 
continuance.  Defendant  took  the  proper 
steps,  making  the  necessary  affidavit  of  being 
surprised  and  mlded  and  asking  a  contin- 
uance. 

[7]  Tbe  only  instruction  asked  by  plaintiff 
was  on  the  measure  of  damages.  While  tbe 
point  of  a  failure  to  ask  Instructions  on  the 
law  Is  not  before  us.  It  is  not  amiss  to  call 
attention  to  the  cautionary  word — danger  sig- 
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preme  Court  <hi  this  In  tlie  recent  case  of 
I>owcll  T.  Union  Fac.  B.  Co.  (Suit.)  164  S.  W. 
628,  lea  dt  638.  See  also  Evvsole  v.  Wabash 
R.  R.  Co.,  249  Mo.  S2S,  loc.  dt  029,  B32.  155 
S.  W.  419.  The  Boondneas  of  the  view  ex- 
prrased  by  onr  Supreme  Court  In  these  two 
opinions*  tt  we  mas  be  allowed  to  make  any 
addition  to  what  Is  there  so  w^  said,  la 
obTtoas,  when  we  remember  the  oath  adinln- 
istered  to  the  Jurors,  which  Is  In  substance, 
"Ton  solemnly  swear  that  you  will  try  the 
Issues  In  this  case  according  to  the  law  as 
t^ren  you  by  the  court  and  on  the  evldotce 
before  you." 

Without. going  Into  the  case  any  further 
and  for  these  reason^  I  am  of  the  opinion 
that  the  Judgment  of  the  circuit  court  must 
be  rerersed  and  the  cause  ronanded,  and  It  is 
so  ordered. 

NORTONI  and  ALLEN,  JJ.,  concur. 


STONB  T.  ST.  LOUIS  UNION  TRUST  CO. 

(No.  13582.) 
(St.  Loola  Court  of  Appeals.    MIbsodeL  May 
S,  1914.) 

1.  Banks  and  Bankinq  (|  316*)— Tbust  Com- 
panies —  Deposits  —  Aotions  —  ConiioN 
Counts. 

A  petition  aU^ine  that  defendant  was  a 
trust  company  authorized  to  receive  money  up* 
on  general  deposits,  subject  to  check,  on  which 
it  was  bound  to  pay  interest,  that  it  advertised 
to  the  public  that  it  would  allow  interest  on 
deposits,  that,  in  reliance  on  such  advertise- 
lueots,  plaintiff,  as  receiver,  began  and  continDed 
making  deposits  in  an  open  current  account, 
and  thatf  by  reason  tbereoi,  defendant  promiaea 
and  agreed  to  pay  plaintiff  a  reasonable  rate 
of  interest,  etc.,  states  a  cause  of  action  upon 
an  implied  contract,  and  seeks  recovery  on  the 
theory  of  a  quantum  valebat. 

[Kd.  Note.— For  other  ceseai,  see  Banks  and 
Banking.  Cent  Dig.  H  1219-i^;  Dec.  Dig.  | 
315.*J 

2.  Banks  and  Bankiitq  ^  815*)— Tausr  Ooh- 

PANIES— AOOOONTS. 

Where  a  receiver  deposited  in  an  open 
checking  accoimt  recelverslilp  funds  with  de- 
fendant trust  company,  which  was  surety  on 
his  bond,  defendant  cannot  escape  liability  for 
payment  of  interest  imposed  by  Bev.  St.  1909, 
I  1124,  because  the  account,  without  the  knowl- 
edge of  the  receiver,  was  kept  in  the  surety 
ledger  in  which  so-called '  Indemnity  deposits 
were  kept;  it  not  appearing  that  the  receiver 
in  any  way  consented  that  the  deposit  should 
be  considered  as  indemnity  for  the  surety's  lia- 
bility on  his  bond. 

[Ed.  Note.— For  otlier  cases,  see  Banks  and 
Banking,  Cent  Dig.  If  1219-1221;  Dec  Dig.  f 
315.*] 

8.  Reobivsbs  (S  101*}— Bxokivkbship  Depos- 

TTS. 

Beceivership  funds  held  by  a  receiver  ap- 
pointed to  liquidate  the  assets  of  a  bank  are 
part  of  the  trust  estate  subject  to  the  court's 
<>rdcra ;  and  hence  a  trust  company  with  whom 
the  receiver  deposited  them  cannot  claim  that 
the  deposit  was  an  indemnity  against  lis  possible 
liability  on  the  receiver's  bond,  and  defeat  pay- 
ment of  interest  on  the  deposit  in  acconlance 
with  Rev.  St..  1909.  |  1124. 

[Ed.  Note.- For  other  cases,  see  Beceivers, 
Cent.  Dig.  |  189 ;  Dec.  Dig.  |  101.*] 


4.  Rbceitkbs  1M  05. 101*>— Powu  of  Biobev- 

EBB— CONTBACW. 

Until  qualified,  a  receiver  cannot  bind  the 
estate,  and  even  thereafter  be  cannot  do  so  with- 
out an  order  of  court  or  Its  approval ;  hence  a 
contract  between  a  receiver  and  his  surety, 
whereby  he  agreed  to  deposit  the  receivership 
funds  with  the  surety  and  to  waive  payment 
of  interest,  would  be  void. 

[Ed.  Note.— For  other  cases,  see  Reedvers, 
Cent  Dig.  ii  178-176.  189Tl>ee.  Dig.  |f  95, 
101.*] 

6.  REOBIVKBS  (I  101*)— CONTBACT— SdBETT. 

Where  before  qoalification  a  receiTer  agreed 
with  the  defendant  trust  company  that,  in  con- 
sideration of  its  becoming  his  surety,  he  should 
pay  15  per  cent,  of  any  compensation  he  might 
be  allowed,  and  should  keep  on  deposit  with  de- 
fendant all  moneys  which  could  be  so  depodted, 
but  stipulated  that  be  should  not  be  required 
to  do  anything  not  to  the  advantage  of  the  trust, 
the  contract  did  not  waive  the  receiver's  right 
to  collect  interest  upon  funds  deposited  with 
the  trust  company  In  accordance  with  the  law 
requiring  trust  companies  to  pay  Interest  on  de- 
posits, 

[Bid.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  I  188 ;  Dec.  Dig.  |  lOL*] 

6.  Banks  ahd  Bahkino  (|  816*}— Tbust  Coh- 

PANIEB. 

As  Rev.  St  1909.  8  1124,  requires  trust 
companies  to  allow  interest  upon  general  de- 
posits, a  trust  company  cannot  contract  to  re- 
ceive current  deposits,  subject  to  check,  with- 
out allowing  interest  thereon. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  SI  1219-1221 ;  Dec.  Dig.  I 
310.*] 

7.  Account  Stated  ({  6*}- Powbbs  or  Rs- 

CEIVEBS. 

A  trust  company  with  whom  receivership 
funds  were  deposited  struck  balances  of  the  ac- 
count at  intervals,  delivering  the  passbook  to 
the  receiver,  who  did  not  object  to  its  failure 
to  allow  interest  as  required  by  law.  Bel4, 
that  as  a  receiver  Is  a  mere  rtipresentative  oi 
the  court  whose  powers  are  limited  to  those 
plainly  granted,  notice  of  which  must  be  taken 
By  those  with  whom  he  deals,  his  failure  to  ob- 
ject to  the  balances  struck  will  not,  where  the 
court  was  not  apprised  of  the  matter,  render 
them  accounts  stated;  hence  the  estate  is  not 
estopped  from  claiming  interest  at  the  close  of 
tbe  account,  and  limitations  against  claims  of 
interest  did  not  begin  to  run  at  the  time  of  tbe 
striking  of  the  bslances. 

[Bd.  NotB^ToT  ether  ossas,  see  Aeeouot  Stat- 
ed Cent  Dig.  H  SO-89;  Dee.  Dig.  |  6.*] 

8.  LnciTATioN  OF  Actions  (S  80*)— Aocoums. 

Where  a  deport  is  an  indefinite  one,  llni'^ 
itadons  do  not  begin  to  run  until  demand. 

[EM.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Out  Dig.  H  363-375;  Dec.  Dig.  I 
66.  •] 

9.  Recbivkbs  (I  98*)— PowxBS  or  Reobivbbs. 

A  receiver  holds  funds  In  his  hands  sub- 
ject to  the  orders  of  the  court,  having  supervi- 
sion over  the  receivership,  and  all  persons  deal- 
ing with  him  are  chargeable  wiui  knowledge 
thereof. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  S  182;  Dec.' Dig.  §  98.*] 

10.  Stipulations  (|  18*)— Erreor. 

In  an  action  by  a  receiver  against  a  trust 
company  with  whom  he  deposited  receivership 
funds,  a  stipulation  that  the  receiver.  If  entitled 
to  any  interest,  should  be  entitled  to  a  given 
amount  estops  the  trust  company  from  con- 
tending that  its  practice  of  allowing  2  per 
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cent.  Interest  compounded  monthly  wu  In  Tio* ' 
latlon  of  BeT.  St.  1909.  |  7185. 

[Ed.  Note.— For  other  StipnlationB, 
Cent  Dig.  K  41-^;  Dec.  Dig.  S  18.*] 

Appeal  from  St  Louis  drcolt  Court ;  Hu- 
go Qrlmm,  Judge. 

Action  by  WlUlam  J.  Stoue,  receiver  of  the 
Mallanphy  Savings  Bank,  against  the  St. 
Louis  Union  Trust  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

See^  also,  160  Mo.  App.  331,  130  S.  W.  825. 

Stewart,  Bryan  &  Williams,  of  St  Louis, 
for  appellant  Uanton  Davis,  of  St  'Ix>uls, 
for  respondent 

MAJEIN,  3.  Tt^  is  an  action  by  plalntifr, 
as  receiver  of  tlie  Bfullanphy  Savings  Bank, 
to  recover  Interest  claimed  to  be  due  from 
d^ndaut  trust  company  upon  funds  kept 
on  deposit  with  the  latter  by  plalntUE,  as 
such  recover,  during  a  period  of  years.  This 
ia  the  second  appearance  of  the  case  In  this 
court;  the  opinion  on  the  fotmer  appeal  be- 
lag  reported  in  ISO  Ho.  Appb  S31,  130  S.  W. 
826.  The  suit  was  instituted  In  the  circuit 
court  of  the  dty  of  St  Louis  on  Septunber 
15,  1906.  Tha  first  trial  resulted  in  a  Judg- 
ment tor  plalntiit.  On  an>dal  to  this  court 
the  judgmoit  was  reversed,  and  the  cause 
remanded.  Upon  the  second  trial  plalntlflE 
agalu  prevailed,  and  the  cause  is  again  here 
upon  defendant's  iwpeaL 

On  or  about  March  1,  1807,  William  J. 
Stone,  now  Senator  Stone  of  this  state,  was 
appointed  recover  of  the  defunct  Mullanphy 
Savings  Bank  by  fbe  circuit  court  of  the  dt? 
of  St  Louis.  On  said  last-mentioned  date  he 
duly  qualified  tm  sudi  receiver,  giving  a  bond 
in  the  sum  of  fl,000,000  for  the  fiilthful  per- 
formance of  his  duties  in  such  capacity, 
which  bond  was  executed  by  him  as  principal, 
and  by  the  defendant,  then  the  St  Louis 
Trust  Company,  as  snrety.  Upon  the  back  of 
a  copy  of  the  bond  was  written  the  follow- 
ing agreement  altered  Into  between  Senator 
Stone  and  the  defendant  before  the  former 
had  qualified  as  such  receiver,  vis.:  "Tbe 
St  Louis  Trust  Company  having  executed  my 
bond,  of  whiidi  the  within  is  a  duplicate 
original  copy,  It  is  hereby  agreed  that  the 
prendiun  of  said  suretyship  shall  be  fifteen 
per  centum  (1&%>  of  whatever  compensation 
X  may  be  allowed  aa  such  recover.  And  I 
further  agree  to  keep  on  deix>sit  with  said 
St  Louis  Trust  Company  all  mon^s  and 
other  i>roi>er^  of  which  X  have  been  vipolnt- 
ed  receiver,  which  can  be  so  kept  on  deposit 
with  it ;  and  to  transact  through  it  all  busi- 
ness pertaining  to  said  receivership  that  can 
properly  be  so  transacted  through  it  provid- 
ed that  nothing  herein  $haH  require  or  obU- 
gate  me  to  4o  angthinff  not  to  the  advantage 
of  the  trust  or  inconsistent  tkerewUK  [Sign- 
ed] WUUam  J.  Stone." 

Plaintiff  at  once  b^an  depositing  with  de-. 
fendant  the  funds  coming  into  his  hands  as' 


receiver,  and  continued  to  make  sudi  deposits 
from  time  to  time,  and  kept  on  depodt  witb 
defendant  soch  funds  as  were  thus  in  his 
hands  during  the  period  here  in  question. 
The  account  whldi  plalntUf  thus  maintained 
with  defendant  was  In  Ito  nature  what  Is 
termed  a  current  or  checking  acoount;  and 
plaintiff  from  time  to  time  drew  cliecks  upon 
the  fund,  in  accordance  with  the  ord«^  of 
the  court  which  appointed  him,  and  in  the 
performance  of  his  duties  as  receiver,  in  the 
course  of  the  administration  of  the  trust  es- 
tate. The  amount  of  funds  thus  kept  on  de- 
posit by  plaintiff  therefore  varied  greatly 
from  time  to  time;  the  amount  thneof  de- 
creasing as  plaintiff  llQuldated  ttie  af&Ura  of 
the  Ineditatlon  of  which  be  was  receiver. 

The  record  shows  that  upon  many  difrereot 
dates  between  said  March  1,  1807,  and  Sep- 
tember 16,  1006,  the  date  of  the  Institutloo 
of  this  suit  plaintiff's  bank  book  was  de- 
livered to  the  defendant  to  be  balanced,  and 
was  so  balanced  and  returned  to  plaintiff, 
together  with  his  canceled  checks,  and  that 
on  these  occasions  the  bank  book  so  returned 
to  plaintiff  showed  no  Interest  allowed  or 
credited  to  plaintiff's  account  It  appears 
that  nothing  waa  ever  said  between  plaintiff 
and  any  of  the  officers  or  agents  of  defeitd- 
ant  trust  company  respecting  the  allow- 
ance of  Interest  upon  plalutifrs  account 
until  April,  1906,  when  plaintiff,  who  was 
preparing  to  make  a  final  settlement  as  re- 
ceiver, demanded  a  statement  of  the  In- 
terest to  be  allowed.  Upon  learning  that  the 
defendant  declined  to  allow  any  Interest  up- 
on the  deposits  which  had  been  kept  with  it 
plaintiff  applied  to  the  circuit  court  having 
jurisdiction  over  the  receivership  for  instruc- 
tions in  the  premises,  and  was  directed  by  the 
court  to  Institute  this  action. 

I.  The  original  petition  proceeded  open  ttte 
theory  that  the  defendant  had  contracted 
to  pay  Interest  at  the  rate  of  2  per  emt  on 
plaintiff's  current  account  in  accordance  with 
the  rules  of  the  defendant  trust  company. 
It  alleged,  among  other  things,  that,  in  re^ 
llance  upon  certain  newspaper  advurtiaements 
and  published  declarations  of  defendant 
plaintiff,  as  receiver,  began  and  continued  to 
make  deposits  with  defendant  snd  counted 
upon  an  actual  contract  entered  Into  between 
the  parties,  as  by  offer  and  acceptance, 
whereby  defendant  agreed  to  pay  2  per  cent 
Interest  upon  such  deposits,  compounded  at 
certeln  periods.  Upon  the  former  appeal  It 
was  held  that  there  was  no  evidence  from 
which  the  court  could  find  that  a  contract 
had  been  actually  entered  Into,  as  pleaded. 
The  Judgment  was  therefore  reversed,  and 
the  cause  remanded,  with  leave  to  plaintiff  to 
ameai  his  petition  if  so  advised. 

[1]  Plaintiff  thereafter  amended  his  peti- 
tion in  ctiitaln  particulars;  and  one  point 
now  ui^ed  upcm  us  by  appellatat  pertains  to 
tile  nature  of  the  amended  petition.  It  U 
urged  that  tlie  latter  still  cotuts  upon  an 
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actual  omtnct,  dther  e:q>reBB  or  to  be  in- 
ferred ftcHD  tbe  acts  and  conduct  of  the  pax^ 
ties,  as  distingalahed  from  one  Implied  l>7 
law.  See  Stone  t.  Tnut  Go,  160  Mo.  Ag^ 
loc  dt  348  et  Ben.,  UO  S.  W.  82S. 

Tbe  amended  petition  alleges  tliat  tbe  de- 
fendant Is  a  corporation  organised  under  tbe 
statutes  ot  Missouri  relatins  to  trost  compa- 
nies, "and  by  virtue  of  said  laws  vas  au- 
tborlaed  and  empowered  to  receive  money  up- 
on gomal  deposits  payable  uptm  demand  on 
cbetA  or  dgbt  draft,  on  wblch  said  general 
deposits  interest  was  to  be  paid  by  said  cor- 
poration; ♦  •  •  and  lias  no  otber  or  fur- 
ther powers;"  "that  defendant  corporation 
adTertised  and  taeld  out  to  the  public  that  it 
would  sllow  Interest  on  deposits;"  and  "that, 
in  reliance  on  defendant's  said  advertise- 
ments, the  plalntlft,  acttug  as  such  receiver, 
began,  and  has  ever  since  continued,  bis  said 
deposit  and  account;  «  •  •  and  that  said 
account  has  at  all  times  slace  Its  beginning 
beeu  a  mutual  open  and  current  account, 
witb  reciprocal  demands  between  the  defend- 
ant corporation  and  the  plaintiff  acting  as 
such  recelTer,  and  by  reason  thereof  de- 
fendant promised  and  agreed  to  pay  plalntliF 
a  reasonable  rate  of  interest  on  his  said  de- 
posit and  account;  that  2  per  cent  per  an- 
num computed  once  in  nix  months  was  a  rea- 
sonable rate  of  interest  from  tbe  time  plain- 
tiff began  bis  said  deposit  and  account  until 
on  or  about  the  Ist  day  of  November,  1901; 
and  that  2  per  cent  per  annum,  computed 
monthly,  was  a  reasonable  rate  of  interest 
from  tbe  1st  day  of  November,  1901,  until 
the  beginning  of  this  action." 

An  examination  of  this  amended  petition 
discloses  that  plaintiff  therein  counts  upon  a 
contract  implied  by  law,  whereby  the  defend- 
ant became  obligated  to  pay  plaintiff  a  rea- 
sonable rate  of  interest.  It  Is  true  that 
plaintiff  still  alleges  that,  in  reliance  upon 
certain  advertisements,  he  began  making  the 
deposits,  but  this  does  not  necessarily  mean 
that  plaintiff  is  counting  upon  a  contract 
arising  from  an  actual  offer  and  acceptance 
whereby  tbe  minds  of  the  parties  met  with 
respect  to  all  of  tbe  essential  terms  of  the 
contract  On  tbe  contrary,  the  allegations 
of  the  amended  petition  can  be  construed 
only  to  mean  that  plaintiff  made  and  kept  his 
deposits  with  the  defendant  In  the  expecta- 
tion of  receiving  Interest  thereon  at  some 
rate,  because  the  lav  required  defendant,  as 
a  trast  company,  to  pay  some  interest  on  de- 
posits, and  because  of  the  fact  that  defend- 
ant bad  held  itself  out  as  allowing  interest 
upon  deposits  generally,  whereby  defendant 
became  bound  to  pay  plaintiff  a  reasonable 
rate  of  interest,  as  upon  a  promise  to  that 
effect  which  the  law  will  Imply. 

Tbe  amended  petition  now  appears  to  se^ 
a  recovery  upon  tbe  theory  of  a  quantum 
▼alebat  in  accordance  with  the  suggestion 
of  this  court  on  tbe  former  appeal. 

[2, 1]  n.  Defendant  ia  a  trust  company  or- 


ganized and  existing  under  and  Iqr  vlrtae  ot 
chapter  12,  art  S,  Bevised  Statutes  1909. 
In  construing  section  1124  of  this  article^  de- 
flidng  the  powers  and  purposes  of  sudi  corpo- 
rati(m»  our  Supreme  Court  has  h^  that 
trust  companies  in  this  state  have  not  the 
power  to  rec^ve  money  on  geheral  deposit, 
and  pay  It  out  on  demand,  without  allowing 
some  Interest  thereon.  See  State  ex  inf.  v. 
Uncoln  Trust  Oo.  et  al.,  144  Mo.  562,  46  fi. 
W.  C83. 

But  appelant  seeks  to  Justify  Its  refusal  to 
allow  interest  on  plaintiff's  account  with  it 
upon  the  ground  that  the  account  In  anestlou 
is  to  be  regarded  as  an  "indemnity  account," 
upon  which  defendant  was  not  required  by 
law  to  pay  interest  Touching  this  question 
an  officer  of  defendant  testlBed,  In  substance, 
that  "indemnity  deposits"  are  cash  funds, 
deposited  as  a  guarantee  as  against  loss  on 
bonds  upon  which  the  trust  comimny  was 
surety.  And  it  appears  that  this  account 
was  kept  in  what  was  known  as  the  "sure- 
ty ledger,"  in  which  so-called  indemnity  de- 
posits were  k^t  It  may  be  said,  however, 
for  one  thing,  that  the  evidence  fails  to  re- 
veal  that  plaintiff  had  any  knowledge  what- 
soever of  defendant's  bookkeeping,  or  how  er 
where  plainUfTs  account  was  kept  by  defend- 
ant And,  not  having  assented  thereto,  or 
even  been  informed  thereof,  plaintiff  could 
not  be  bound  thereby.  Furthermore,  in  view 
ot  the  fact  that  our  law  forbids  the  accept- 
ance by  defendant  of  ordinary  checking  ac- 
counts, such  as  was  tMs,  without  the  al- 
lowance of  some  Interest  thereon,  It  is  dif- 
flcult,  indeed,  to  see  how  plalntifTs  rl^t  to 
Interest  can  be  affected  by  the  manner  in 
which  the  defendant  kept  the  account  upon 
Its  own  books.  Were  it  a  case  where  a  de- 
posit had  been  made  with  defendant  to  In- 
sure It  against  loss  or  liability  by  reason  of 
becoming  surety  upon  plaintiff's  bond,  we 
should  have  a  different  case  to  deal  with. 
Such  a  deposit  would  necessarily  not  be 
made  upon  a  general  checking  account,  but 
the  defendant  would  be  entitled  to  hold  tbe 
same  until  it  had  ascertained  that  it  would 
be  subject  to  no  liability  in  the  premises. 

But  under  such  circumstances  as  here 
appear  in  evidence,  it  is  quite  clear  that'  the 
defmdant  cannot  claim  that  the  trust  funds 
deposited  with  It  could  in  any  mannfeV  be  re- 
garded as  b^g  in  its  hands  for-  the  pur- 
pose of  Indemnifying  it  against  loss  or  lia- 
bility by  reason  of  being  surety  upon  the 
bond  wUcb  it  signed-   The  funds  so  deposit- 
ed were  those  of  the  trust  estate,  vrere  suto- 
Ject  to  the  court's  orders  in  the  premises, 
and  the  receiver  -could  not  have  deposltea 
them  with  the  defendant  trust  company  for 
the  purpose  of  indemnifying  the  latter  as 
against  llabiUty  aristoB  "PO"  receivers 
bond.  Any  liability  so  arising,  as  for  a  faiV 
ure  to  fSlhfnlly  perform  "^T^^^f?  f^** 
office,  would  have  been  a  personal  liaJUl^  of 
th6  principal  in  the  bond,  and  not  of  tM  re- 
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celver  as  such;  and  to  apply  the  trast  funds 
to  indemnify  the  surety  asatost  liability  np- 
tm  the  bond  would  of  Itself  necessarily  ren- 
der botb  the  receiver  and  the  defendant  tmst 
company  liable  upon  the  bond  which  hotb 
had  signed.  In  other  words,  the  defendant 
coald  not  hare  Indemnlfled  Itself  out  of  the 
very  trust  funds  wblch  It  and  the  receiver 
were  nnder  obligation  to  keep  and  hold  sub- 
ject to  the  orders  of  the  court  wherein  the 
trust  was  being  administered.  There  are 
further  reasons  why  this  contention  Is  with- 
out merit,  but  we  need  not  dwell  thereupon, 
for  manifestly  the  theory  of  an  Indemnity 
account  has  no  place  in  the  case. 

[4, 1]  III.  It  Is  also  urged  that  the  special 
contract  entered  Into  between  Senator  Stone 
and  defendant  precludes  the  Idea  of  the  pay- 
meat  of  any  interest  upon  the  account  in 
question ;  that  the  sole  consideration  for  the 
depositing  of  the  money  and  assets  of  the 
trust  estate  with  the  defendant  was  the  eze- 
eutloD  by  the  latter  of  the  receiver's  bond  as 
surety;  and  that  as  nothing  Is  contained  in 
this  agreement  providing  for  the  payment  of 
interest,  the  latter  is  excluded,  In  accordance 
with  the  "Mxifn  "ezpressio  unlns  est  ex- 
cluBlo  alterins." 

As  to  this,  it  may  be  said,  in  the  first  place, 
that  the  contract  shows  upon  its  face  that 
it  Is  not  a  contract  between  the  receiver,  as 
such,  and  tbe  defendant,  but  a  private  agree- 
ment between  Senator  Stone  and  the  trust 
company,  not  purporting  to  bind  the  trust 
estate.  At  the  time  of  its  execution  the  re- 
ceiver had  not  qualified,  and  was  wholly 
without  power  to  bind  the  estate  in  tbe  prem- 
ises, even  conld  he  thereafter  have  done  so 
without  an  order  of  ' court,  or  the  latter's  ap- 
proval thereof,  which  we  do  not  grant.  Nei- 
ther could  he  have  made  a  binding  agreement 
to  waive  interest  upon  the  trust  funds  in 
consideration  of  defendant's  becoming  surety 
upon  his  bond.  Manifestly  the  receiver 
could  not  at  that  time  have  entered  into  any 
contract  binding  the  trust  estate,  and  his 
powers  thereafter  were  necessarily  limited 
and  subject  at  all  times  to  tbe  orders  of  the 
court  having  Jurisdiction  over  the  receiver- 
abip. 

But  It  is  enough  to  say  that  this  contract 
does  not  purport  to  deal  with  the  terms  upon 
which  the  deposits  were  to  be  made  and  kept 
with  tbe  defendant  It  provides  that  the 
defendant  shall  be  entitled  to  a  certain  per- 
centage of  the  receiver's  compensation ;  that 
tbe  tmst  funds  shall  be  l^ept  on  deposit 
with  defendant ;  and  that  all  business  pertain- 
ing to  the  receivership  shall  be  transacted 
through  the  latter  that  can  be  properly  trans- 
acted through  it  Then  follows  quite  an  Im- 
portant proviso,  which,  it  appears,  was  added 
by  Senator  Stone  in  his  own  tiandwrltlng, 
and  which  we  have  ItalL^lzed  above,  viz.: 
"Provided  that  nothing  herein  aball  re- 
quire or  obligate  me  to  do  anything  not  to 
the  advantage  of  the  trust  or  inconsistent 
thezewitb.'* 


Clearly  it  would  not  have  been  to  Uie  ad- 
vantage of  the  trust  estate  to  attempt  to 
waive  all  interest  on  the  fund  kept  on  deposit 
by  the  receiver.  In  consideration  of  tlie  de- 
fendant's becoming  surety  npon  the  receirer's 
bond.  And  it  appears  that  this  contract  was 
purposely  United  so  as  to  make  it  clear  that 
the  requirement  that  the  funds  be  deposited 
with  defendant,  and  the  business  of  the  re- 
ceivership be  transacted  throngb  It,  should 
not  be  etTecttve  if  at  any  time  or  for  any 
reason  it  should  operate  to  the  disadvantage 
of  the .  trust  estate  or  be  Inconsistent  with 
tbe  trust  reposed  In  plaintiff. 

We  think  it  altogether  clear  that  this  coo- 
tract  cannot  affect  plaintiff's  right  to  recor& 
interest.  Certainly  Senator  Stone  was  not 
competent  to  contract  as  recelTer,  and  did 
not  so  contract 

If]  Neither  was  the  defendant  competent 
to  make  a  contract  to  receive  current  depos- 
its, subject  to  check,  without  allowing  in- 
terest thereon-;  for  it  is  clear  that  it  had  no 
such  power  under  its  charter,  and  the  con- 
tract does  not  purport  upon  its  face  to  make 
any  such  provision,  nor  stipulate  the  terms 
upon  which  the  deposits  are  to  be  held  by 
defendant  Tbe  qnestioii  need  not  be  par- 
sued  fnrth^. 

[7-1]  IV.  It  Is  earnestly  Insisted  by  appel- 
lant that  an  account  stated  arose  between  tbe 
parties  at  the  various  times  when  tbe  re- 
ceiver's bank  book  was  balanced,  which  not 
only  bars  plaintiff .  from  now  assailing  tbe 
same,   but  which  served,  at  tlie  various 
times  mentioned,  to  start  the  statute  of  lim- 
ItatioQS  running.   Appellant  says  that  the 
entry  of  debits  and  credits  in  a  dQ>ositor's 
bank  book,  striking  a  balance,  and  deliver- 
ing the  book  to  the  depositor  with  his  cancel- 
ed checks,  constitutes  the  rendition  of  an  ac- 
count, and  that  the  retention  by  the  depositor 
of  the  book  so  balanced  for  an  unreasonable 
time,  without  objection  to  the  account  as  ren- 
dered, constitutes  an  account  stated,  citing 
McKeen  v.  Bank,  74  Mo.  App.  281 ;  Kenneth 
Investment  Co.  v.  Bank,  96  Mo.  App.  125, 
70  S.  W.  173;   Lleber  v.  Fourth  National 
Bank,  137  Mo.  App.  158,  loc.  cit  170,  U7  S.  W. 
672.    But  we  are  firmly  convinced  that  this 
rule  can  here  have  no  application;  that  there 
could  be  here  no  account  stated ;  and  that 
hence  there  Is  nothing  upon  which  to  predi- 
cate the  defense  of  the  statute  of  limitations. 
As  to  this  we  quote  and  adopt  the  following 
from  the  memorandum  opinion  of  the  learned 
trial  Judge  filed  herein,  to  wit:  "Since  the 
receiver  Is  a  mere  'arm  of  the  court,*  is  a 
representative  of  the  court  in  carrying  out 
its  decrees  and  orderti,  and  In  the  mana$[e- 
ment  of  property  temporarily  administered 
by  and  in  the  custody  of  the  court  his  powent 
are  strictly  limited  to  those  plainly  granted 
by  the  court  cannot  be  broadened  by  Implica- 
tion, and  must  be  taken  notice  of  by  parties 
with  whom  the  receiver  deals.    Hence,  If,  by 
the  act  of  opening  ttie  current  accoont  of  bi» 
estate  with  defndant  trust  company,  the 
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right  to  customary  Interest  Dpon  the  current 
funds  accrued  to  the  estate  of  the  defunct 
bank,  the  mere  omission  of  defendant  to 
credit  accrued  Interest  upon  the  bank  book 
held  by  the  receiver,  upon  occasions  when 
balaucea  were  struck  in  such  book,  would  not 
eatop  such  estate  trom  dalmlng  this  Interest 
at  the  dose  of  the  account  betwem  them;  at 
least  not  so  long  as  the  court  havln?  control  of 
the  account  was  not  apprised  of  the  question 
thus  sought  to  be  determined,  and  did  not  di- 
rectly or  by  necessary  Inference,  or  by  ratlfl- 
catioi^  Wrove  of  such  settlement  In  the 
caae  at  bar  no  report  as  to  interest  on  de- 
posits was  ever  vouchsafed  to  the  court  until 
the  last  receiver's  r^rt  in  question,  and  In- 
stantly an  order  followed  to  test  oat  the  re- 
ceiver's rig^t  to  the  interest.  •  •  • 
niere  is  nothing  to  show  that  any  occasion 
for  action  on  the  part  of  the  court  ever  arose 
until  Its  receiver  made  the  r^rt,  whereupon 
the  court  ottered  the  order  commanding  this 
suit  What  has  been  said  regarding  an  ac- 
count stated  necessarily  disposes  of  the  ques- 
tion as  to  whether  the  claim  for  any  portion 
of  the  interest  Is  barred  by  limitation.  Ab- 
sent such  stated  account,  the  interest  is 
simply  inherent  in,  and  inddent  to,  the  'cur- 
rent account'  between  plainttfC  and  defend- 
ant *  *  *  No  Umltatbm'hertt  arises  as 
to  interest  until  It  would  arise  also  upon  the 
account  itself,  and,  where  the  deposit  is  an 
indefinite  one,  the  period  of  limitation  takes 
its  Inception  only  from  the  date  of  a  demand 
for  the  same." 

It  Is  well  settled  that  a  receiver  Is  not 
authorized  to  ezerdse  his  discretion  with  re- 
spect to  funds  in  his  hands,  but  that  he  holds 
the  latter  subject  at  all  times  to  the  orders 
of  the  court  having  supervision  over  the  re- 
ceivership ;  that.  In  order  to  affect  the  funds 
In  his  hands,  the  receiver's  acts  must  be  au- 
thorized or  ratified  by  the  court;  and  that 
all  persons  dealing  with  the  receiver  are 
chargeable  with  knowledge  thereof,  and  deal 
with  him  with  notice  of  his  limited  authority 
and  of  the  undoubted  power  of  the  court  to 
modify  or  vacate  altogether  any  agreement 
which  he  may  make  relative  to  the  funds  in 
his  hands.  See  Chicago  Deposit  Vault  Co. 
v.  McNulta,  188  U.  S.  554,  14  Sup.  Ct  ©16, 
38  li.  Bd.  819,  and  authorities  dted. 

The  assets  of  the  defendant  bank  were  in 
custodla  legls,  and  If  by  virtue  of  the  deposits 
made  by  the  receiver  with  defendant  the 
right  to  interest  thereon  accrued,  as  an  Incre- 
ment to  the  fund,  the  receiver  was  without 
•  author!^  to  waive  It  by  contract  either  ex- 
press or  Implied;  and  bis  retention  of  the 
bank  book,  balanced  by  defendant  and  return- 
ed to  him,  could  not  operate  to  relieve  the 
defendant  of  its  obligation  to  pay  the  Inter- 
est which  had  accrued  prior  thereto,  upon  the 
theory  of  an  account  stated  between  the  par- 
ties, nor  put  In  operation  the  statute  of  limi- 
tations with  resjiect  thereto. 

T.  Id  ordar  to  av(Ad  an  accounting  to  de- 
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termlne  the  amount  of  interest  due,  if  plain- 
tiff was  entitled  to  recover  interest  at  all,  a 
calcnlation  of  Interest  upon  the  account  was 
made  In  accordance  with  the  rules  of  defend- 
ant company  relative  to  the  allowance  of  In- 
terest upon  current  deposits;  and  it  was  stip- 
ulated between  the  parties  that  such  calcula- 
tion of  Interest  was  correct  It  appears  that 
according  to  defendant's  rules  in  force  from 
March  1,  1897.  to  November  1,  ISOl,  interest 
at  2  per  cent  per  annum  was  allowed  upon 
current  deposits  of  $100  and  over,  and,  un- 
less withdrawn,  was  added  to  the  principal 
every  six  months,  and  thereafter  bore  Inter- 
est; and  that  from  November  1,  1901,  nntll 
the  institution  of  this  action  2  per  cent  per 
annum  was  allowed  on  such  deposits  to  be 
thus  added  to  the  prlndpal  monthly.  The 
calculations  of  Interest  accompanying  the 
stipulation  above  mentioned  were  made  ac- 
cordingly, and  showed  that  the  total  Interest 
thus  calculated,  which  had  accrued  at  the 
time  of  the  Instltntlon  of  the  suit,  was  $3,- 
674.72.  The  judgment  entered  by  the  lower 
court  was  for  this  sum,  with  6  per  cmt  In- 
terest thereon  from  and  after  the  Institution 
of  the  suit  making  a  total  of  $4,800.83. 

[II]  Th^  is  sufficient  evidence  to  Justify  a 
finding  that  the  Interest  compnted  as  above 
was  a  reasonable  rate  of  Int^est  to  allow 
on  such  deposits.  We  do  not  understand  this 
to  be  controverted,  and  the  stipulation  would 
appear  to  concede  It  It  is  contended  by  ap- 
pellant however,  that  to  thus  allow  interest 
upon  Intwest  by  adding  the  interest  to  the 
principal  oftener  than  once  a  year,  is  con- 
trary to  law,  and  that  the  stipulation  in  ques- 
tion does  not  include  this  matter.  The  point 
was  expressly  made  below,  and  la  urged  upon 
ua  here,  that  to  so  compute  the  Interest 
would  be  to  violate  section  7180,  Rev.  Stat 
1900,  which  provides  as  follows:  "Parties 
may  contract,  In  writing,  for  the  payment  of 
interest  on  .interest;  but  the  interest  shall 
not  be  compounded  oftener  than  once  in  a 
year." 

We  have  recently  had  occasion  to  notice 
the  effect  of  this  statute  In  Eessler  v.  Enhnle, 
159  S.  W.  768,  where  we  hdd  that  the  provi- 
sion in  semiannual  interest  notes  to  the  ef- 
fect that  such  notes  should  begin  to  bear  in- 
terest upon  their  maturity  was  In  violation 
of  the  statute  forbidding  the  compounding  of 
interest  oftener  than  once  a  year,  and  that 
such  agreement  to  so  compound  the  Interest 
was  void,  and  only  simple  Interest  recovera- 
ble. But  we  think  that  the  defendant  is 
here  estopped  to  challenge  the  amount  of  in- 
terest, if  any,  to  be  recovered,  because  of  the 
above-mentioned  stipulation  which  it  entered 
Into,  and  which.  In  our  judgment,  precludes 
any  defense  on  this  score.  By  this  stipula- 
tion it  was  agreed  that  the  various  calcula- 
tions of  interest  upon  plalntifTs  account,  ap- 
pearing upon  certain  attached  sheets,  and 
covering  the  entire  period  In  question,  were 
correct  L'poii  such  sheets  the  interest  c^' 
puted  from  the  beginning  of  plalntllT 
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count  to  FebroaiT  SR,  1907,  was  shown  to  be 
98.646^,  wbUe  to  August  SI.  1906.  the  end 
of  the  month  preceding  that  In  which  the 
salt  waa  instituted,  it  amounted  to  $3,574.72. 
And  It  was  stipulated  "that  If  Interest  Is  due 
and  payable  on  said  account  from  Its  begin- 
ning to  February.  1907,  that  the  proper 
amount  thereof  is  the  sum  of  tblrty-siz  hun- 
dred forty-six  dollars  and  twenty-seven  cents 
(¥3,646.27)."  The  stipulation  then  provided 
that  It  sbonld  "not  be  held  or  construed  Co  be 
an  admission  by  the  defendant  that  any  in- 
terest whatsoever  la  due  or  payable,  Its  sole 
purpose  being  to  avoid  an  examination  of  ac- 
counts and  a  calculation  of  Interest,  if  any 
Interest  shall  be  held  and  found  by  the  court 
to  be  due  by  the  defendant  to  the  plaintiff." 

While  It  is,  of  course,  not  conceded  by  the 
stipulation  that  any  interest  Is  dne,  we  can- 
not but  view  the  stipulation  as  an  agreement 
fixing  the  amount  thereof  recoverable  by 
plaintiff,  in  the  event  that  plaintiff  should  be 
found  entitled  to  recover  at  all  It  express- 
ly declares  that  the  various  interest  calcn- 
latloDB  appearing  upon  the  attached  sheets 
are  correct,  and  that.  If  interest  is  due  and 
payable  to  February,  1907,  then  "the  proper 
amount  thereof  Is  $3,646.27,  And  its  declar- 
ed purpose  was  to  avoid  an  lamination  of 
accounts  and  any  further  or  other  computa- 
tion of  interest  Thongh  the  period  for  which 
plaintiff  recovers  does  not  extend  to  Febm- 
ary,  1907,  but  to  September  16,  1906,  the  date 
of  the  institution  of  the  suit,  the  stipulation 
appears  to  concede  that  Interest  as  thus  com- 
puted and  agreed  upon  was  to  be  regarded  as 
the  proper  baais  of  plaintiff's  recovery,  as 
of  a  reasonable  rate  of  Interest,  if  defendant 
was  found  to  be  liable  for  Interest  on  the 
funds  kept  on  d^vosit  with  it  The  stipula- 
tion appears  to  have  been  entered  Into  to  set 
this  vety  matter  at  rest  and  to  serve  to  fix 
the  amount  of  plaintiff's  recovery,  in  the 
event  that  plaintiff  prevailed  in  the  action. 
We-  therefore  rule  tUs  point  against  aivel- 
lant 

For  the  reasons  expressed  above,  we  are 
<^  the  oi^nlon  that  the  Judgment  ^onld  be 
affirmed,  and  it  la  so  ordered. 

HETNOLDS,  P.  J.,  and  XORTONI,  J.,  con- 
car. 


FEZiER  T.  GIBSON,    (No.  13585.) 

(St  Lonii  Coort  of  Appeals.   Missouri.  May 

5,  1914.) 

1.  JUOTICES  OF  THB  PEACE  ({  91*)~-AonOira— 

Fij:adiho»-Sufficiknot. 

A  statement  filed  in  justice's  ooort,  whicb 
alleges  that  plaintiff  was  the  owner  of  a  parcel 
of  real  estate,  that  defendant  entered  thereon 
and  committed  a  trespass  .by  taking  up  and  car- 
rying  away  an  ornamental  hedge  of  a  ^>ecified 
value,  that  the  entry  of  defendant  was  without 
plaintifTs  knowledge,  and  that  defendant  had 
"no  interest  or  right  to  the  hedge,"  states  a 
cause  of  action  for  treble  damages  under  Rev. 


St  1909,  I  6448,  authorising  audi  actloa  whet* 
defendant  has  no  "interest  or  right"  in  the  land. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Gent  Dig.  |S  807-323;  Dee.  Dig.  I 
91.*] 

2.  Trui.  ({  68*)— Obdbb  or  PBOor^DiscmB- 

TION  OF  Court. 

Allowing  plaintiff  after  be  has  dosed  bis 
case  to  reopen  the  case  and  recall  a  witness  for 
examination  on  matters  not  covered  when  he 
was  first  examined  Is  within  the  discretion  of 
the  trial  coort 

[Ed.  Note.— For  other  cases,  see  IMal,  Cent 
Dig.  H  158-163;  Dec.  Dig.  |  68.*] 

8.  BODRDAUU  (I  35*)— BTIPEWOT— ADjffliWT- 

BIUTT. 

A  witness  nay  base  his  testimony  on  meaa- 
urements  he  lias  made  on  tlw  ground  and  along 
a  bonndary  between  adjacent  parcels  of  land, 
where  the  boundary  was  marked  by  crosses  by 
surveyors  so  that  it  was  open  to  any  one  aevag 
the  marka  to  draw  a  line  between  them  and 
testify  to  the  boondary. 

[Ed.  Note—For  other  cases,  see  Boandaries, 
Gent  Dig.  H  153-155,  1S7-169,  163,  1«5,  177- 
183;  Dec.  Dig.  S  35.*] 

4,  Afpxal  Ann  EmOB  (|  1010*)— FtifDisos— 

Ck}NGLUSlVBNX88. 

A  fining  embodied  in  the  statement  of  facts 
found  by  the  court  is  as  binding  on  the  eonrt 
on  app«»l  as  is  a  general  finding  if  sopported 
by  substantial  teatlmony ;  no  declarations  of 
law  being  aaked  by  dther  party  nor  givea  by 
the  court  and  neither  party  aAtng  ue  court 
to  make  a  finding  of  fact  and  state  Us  otmclo- 
sions  of  law  thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §8  3979-S982,  4024 ;  Dec.  Dig. 
{  1010.*] 

5.  Action  (|  5*)— Civil  ash  CuuiifAX.  I-ia- 

BILITT. 

That  an  act  complained  of  may  be  pun- 
ished crimiiially  does  not  exdnde  the  party  in- 
jured from  recovering  damagei  for  bis  own  in- 
jury. 

[Ed.  Note. — For  other  cases,  see  Action,  Oni. 
Dig.  U  26-27,  81-84.  86-88;  Dec.  Dig.  |  5.'] 

&  TtasPAfls  d  60*)— TaisPAsa  to  Bbal  Ea- 

TATB  —  TBBBIC  DAHAOBB  —  STATDRB  — 

"Plants  " 

The  w«rd  "^plants,"  under  Rev.  St  1809,  | 
5448,  authorizing  the  recovery  of  treble  dam- 
ages for  dlcging  up  and  canying  away  root& 
fruits,  or  "pTanti,"  covers  any  and  all  pUuits  and 
indudea  an  ornamental  hedge. 

[Ed.  Note.— For  .other  cases,  see  Trespass. 
Cent.  Dig.  I  146;   I>ec.  Dig.  {  60.*] 

Appeal  irom  St  Louis  Circuit  Court: 
James  E.  Withrow,  Judge. 

Action  by  Tillle  A.  Fezler  against  B.  B. 
Gibson.  From  a  judgment  for  piainHfP^  ^ 
fendant  appeals.  Affinned. 

Wm.  F.  SmlUi,  of  St  Louis,  for  appellant 
William  S.  GampbeU.  of  St  Louis,  tat  re- 
spondent 

REYNOLDS,  P.  J.  Plaintiff,  respmdent 
here,  commenced  her  action  before  a  justice 
of  the  peace  against  the  def^dant  Olbsra 
and  a  Mrs.  Moses,  the  petition  or  idatMnent 
Hied  with  the  justice  alleging  that  plaintiff, 
being  the  owner  ot  a  certain  lot  of  groand 
situated  in  the  city  of  St  Louis,  tiie  defend- 
ants afterwards  entered  upon  the  pramtaeB 
and  committed  a  trespass  thereon  by  digging 
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XX  p  and  carrying  away  Uunfrom  a  large 
munber  of  ornamental  hedge  plants  of  Uw 
rcoamable  ralne  td  flOO;  as  tt  Is  allied; 
U&at  die  entry  of  defendants  on  the  premises 
of  plaintiff  was  wltbout  ber  knowledge  or 
conaent  and  that  by  the  acta  of  tropasa  she 
bad  be«k  damaged  In  the  aum  <tf  flGO,  and 
Uxat  at  the  time  the  hedge  waa  lo  dng  up 
and  cartied  away,  defendanta  had  no  Interest 
or  rljtfit  to  the  hedge  so  dng  ap  and  carried 
away  from  the  land  of  plaintiff.  Treble 
^lamages  are  claimed.  There  was  no  written 
answer  filed  before  tbe  Justice.   Service  not 
baving  been  had  on  Mrs.  Ifoaea  and  she  not 
appearing,  the  case  was  dismissed  as  to  her 
and  proceeded  against  Gibson  Alone.  Plain- 
tiff had  judgmoit  from  which  the  defendant 
OltMon  wpealed  to  ttie  circuit  court.  There, 
on  a  trial  before  the  court,  a  jury  having 
been  waived,  the  court  found  for  plaintiff, 
setting  out  that,  he  found  that  on  or  about 
December  1st,  1900,  plaintiff  owned  au<l  wns 
In  poaBGggion  of  the  real  estate,  deacrlbing 
tty  and  that  tbe  defendant  Gibson  afterwurds 
entered  Qp<ni  it  and  committed  a  trespass 
tliereon,  either  In  person  or  throvgh  his 
BsentB,  by  cutting  down,  destroying  and  car- 
rying away  from  the  premisea  a  large  num- 
ber of  ornamental  plants  of  the  value  of  $100, 
and  that  at  that  time  defendabt  did  not  have 
&Dy  cause  or  reason  to  beUeve  tliat  the  land  on 
which  he  committed  the  trespass  was  his 
own,  or  that  be  bad  any  interest  diereln,  or 
that  the  hedge  so  cat  down,  destroyed  and 
t-arrted  away  by  him,  or  by  his  direction,  was 
his  own,  or  that  he  had  any  interest  there- 
in; and  that  by  reason  thereof  plaintiff  was 
entitled  to  treble  damagea    Judgment  fol- 
lowed accordingly  for  $800.   Filing  a  motion 
for  new  trial  and  in  arrest  of  judgment,  de- 
fendant Gibson  duly  perfected  his  appeal  to 
this  court 

Ills  counsel  make  t^  assignments  of  er- 
ror. First,  that  the  fwurt  erred  in  overruling 
the  motion  of  defendant,  made  at  the  open- 
ing of  the  case,  to  elect  and  announce  wheth- 
>  er  she  would  proceed  with  the  cause  as  a 
common  law  action  of  trespass  or  as  a  tres- 
pass under  the  statute. 

The  second,  third  and  fourth  errors  assign- 
ed are  to  the  admission  of  certain  evidence, 
\  among  that,  the  testimony  of  a  real  estate 
agent  as  to  the  dlfFerence  In  'value  of  the 
premises  with  and  without  the  hedge,  it  be- 
ing daiiaed  that  the  witness  was  not 
,  qnaUfled. 

Fifth,  that  tbe  court  erred  In  allowing 
plaintiff  to  recall  a  witness  after  plaintltF 
,  had  closed  her  case,  and  in  allowing  that 
'  witness  to  base  Ms  testimony  on  measure- 
ments be  bad  made. 

Sixth,  error  of  the  court  In  refusing  a  dec- 
laratlon  of  law  asked  by  defendant  at  the 
dose  ot  plalntifTs  case,  to  the  effect  that  un- 
<let  the  pleadings,  issues,  and  evidence  plaln- 
i  tW  could  not  recover. 

1     Seventh,  that  the  court  had  erred  in  re- 
^^oAng  to  require  plaintiff,  upon  the  submis- 


sion of  the  case,  to  make  ber  election  as  to 
whether  she  bad  submitted  ber  case  on  the  i 
theory  that  she  was  proceeding  under  the 
statute  for  treble  damagea  or  for  a  common 
law  tiespaaa. 

Blghth.  that  the  ilndings  of  fact  of  the 
court  were  not  supported  or  warranted  by 
the  evldenoe;  that  stnne  of  Vb/b  facta  found 
were  apart  from  and  outside  of  Uw  lasues  In 
the  case;  that  the  finding  on  other  evldmco 
and  facts  was  erroneous;  that  tbe  oonclu- 
slons  of  law  applicable  and  appropriate  to 
the  ccmtroUlng  facta  werearoueoQa;  that  it 
was  emmeoos  to  enter  Judgment  against  de- 
fendant and  his  surety  on  the  appeal  bond 
for  1301^  being  tr^le  the  damages  erroneous- 
ly found  and  assessed  by  the  court;  that  the 
finding  of  fticts  dU  not  embrace  all  the  pro- 
bative facts,  or  the  requldte  facts,  neces- 
sary to  a  pnqwr  determination  of  the  case 
and  Includes  fiicts  not  relevant  to  tbe  Issues 
of  the  case  nor  material  to  Its  pnq;>er  detei^ 
minatlon. 

Ninth  and  tenth,  to  the  error  of  the  court 
in  overruling  the  motions  for  new  trial  and 
In  arrest 

Without  going  Into  an  examination  of  these 
assignments  of  error  In  detail,  or  undertak- 
ing to  review  the  authorities  cited  by  the 
learned  counsel  for  appellant  in  his  very 
elaborate  brief.  It  Is  sufiBclent  to  say  that  a 
very  careful  reading  of  all  the  proceedings 
In  the  case,  as  contained  In  the  abstract  pre- 
pared by  that  learned  counsel,  falls  to  satisfy 
us  that  there  Is  any  reversible  error  present 

[1]  We  confess  to  not  quite  appreciating 
the  point  made  by  tbe  learned  counsel  for 
appellant  that  plaintiff  should  have  been  re- 
quired to  announce  at  the  beginning  of  the 
case  and  at  its  conclusion  upon  what  theory  ^ 
she  expected  to  recover,  whether  as  on  a 
common  law  action  or  as  one  under  the  atat* 
ute.   It  is  very  evident  that  tbe  petition  or 
statement  which  was  filed  with  the  justice 
counts  upon  a  claim  for  damages  for  trespass 
to  realty  and  is  founded  on  section  5448, 
Revised  Statutes  1909,    The  statute,  section 
5448  provides:  "If  any  person  shall  cut  down, 
injure  or  destroy  or  carry  away    *    *  * 
any   roots,   fruits   or    plants,    •    •  \. 
which  he  has  no  Interest  or  right,  Btandlng. 
lying  or  being  on  land  not  his  own, 
the  person  so  offending  shall  pay  to  the  pam 
iDjured  treble  the  value  of  the  ***  ^' 

jured,  broken,  destroyed  or  <»"*^^^r^« 
with  costs."  The  statement  or  petition  ^ 
that  defendants  had  no  interest  *J^^ 
the  hedge  so  taken  np  and  ca^V®*!**  in 
them  from  the  land  of  the  Pl«^^°5rr^asc  ol 
this  it  does  not  strictly  foUow  «»®^2^^^at  de- 
the  statute,  that  is.  It  does  not  ^^^^j^a.  bnt 
fendants  had  no  Interest  In  ^^atice  ot 

this  was  a  statement  ffled  before  «\ettdMiR 
the  peace,  where  tlie  same  nicety 
Is  not  required  as  In  the  °*'"?l^_^.^Tt  to  tt^e 
objection  was  made  In  **«<=™;\.»,_    case  w»* 
.statement  upon  this  ground  of  * 

tried  on  tha  qnesaoa  of  owpers^^J?  - 
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land  vpoB  wliicb  the  hedge  bad  been  located. 
So  tliat  whaterer  defect  tiiere  may  have  beoi 
In  this  statement,  as  far  as  this  point  is  con- 
cerned. It  was  waived. 

This  covers  tbe  first  and  seventh  assign* 
ments. 

We  see  no  error  In  the  admission  of  the 
testimony  complained  of  In  the  second,  third 
and  fonrth  asedgnments.  We  say  Oils  after  a 
careful  reading  of  all  of  it  and  examination 
of  tbe  rulings  of  the  learned  trial  court  In 
passing  upon  It 

[2,  3]  Tbe  fifth  assignment  made  by  conn- 
sel  for  defendant,  as  to  tbe  court  allowii^  a 
witness  to  be  recalled  for  further  examination 
by  counsel  for  plaintiff  after  that  witness 
bad  been  excused,  is  not  well  taken.  The 
record,  or  the  abstract  of  it  as  furnished  ns 
by  counsel  himself,  falls  to  show  that  the 
witness  referred  to  was  recalled  after  plain- 
tiff bad  closed  her  case;  it  is  true  that  he 
was  recalled  and  examined  on  matters  not 
covered  when  he  was  first  on  the  stand,  but 
the  record  does  not  show  that  plaintiff  had 
then  closed,  ^en  If  that  was  so,  it  was  en- 
tirely in  the  discretion  of  the  court  to  allow 
the  case  to  be  reopened,  assuming  that  was 
done.  Nor  do  we  find  any  error  in  the  ac- 
tion of  tbe  court  In  allowing  this  witness  to 
base  his  testimony  on  measurements  be  had 
himself  made  on  the  ground  and  along  tbe 
boundary  between  tbe  two  lots.  That  bound- 
ary had  been  marked  by  crosses  by  dty  sur- 
veyors  and  it  was  open  to  anyone  seeing 
those  marks,  to  draw  a  line  between  them 
and  testify  upon  which  side  of  the  line  the 
hedge  which  was  destroyed  by  defendant 
Gibson  had  been  in  place. 

It  Is  Impossible,  reading  over  the  testi- 
mony In  tbe  case,  to  sustain  the  point  that 
the  declaration  of  law  asked  by  defendant  at 
the  close  of  plaintiff's  case,  to  the  effect  tl^at 
under  the  pleadings,  issues  and  evidence 
plaintiff  could  not  recover.  Plaintiff  had,  up 
to  that  time,  and  by  her  testimony  In  chief, 
given  substantial  evidence  in  support  of  facts 
necessary  to  her  recovery. 

[41  No  declarations  of  law  were  asked  by 
either  party  nor  given  by  tbe  court,  nor  was 
the  court  asked  by  either  party  to  make  a 
finding  of  fact  and  his  conclusions  of  law 
thereon  nndw  the  statute.  It  Is  true  that 
tbe  court  embodied  In  bis  finding  a  state- 
ment of  facts  found  but  while  this  was 
not  a  finding  under  the  statute,  It  Is  bind- 
ing upon  us  as  would  be  a  general  flod- 
Ing,  if  supported  by  substantial  testimony. 
It  covers  all  of  the  facts  In  Issue  upon  the 
establishment  of  which  plaintiff  was  entitled 
to  recover. 

[t,  I]  In  his  argument  of  the  case,  learned 
counsel  for  appellant  dtes  us  to  the  sections 
of  the  statute  making  It  an  offense  punish- 
able by  Indictment  or  Information  to  cut 
down  or  destroy  hedges,  referring  to  sections 
4600,  4794,  and  other  secticms  of  the  criminal 


code  luting  to  miscellanecnu  offenses  in 
which  the  term  hedges  is  used,  and  he  argUM 
that  on  the  rule  of  construction  of  statutes 
In  pari  materia,  we  are  to  look  to  those  see- 
ttons,  in  conjunction  with  section  6448;  that 
as  section, 6448  does  not  omtain  tbe  word 
"hedges,"  but  merely  the  word  "plants,"  that 
hedges  are  not  Indnded  within  sectton  5448: 
that  If  the  legislature  bad  desired  to  cover 
hedges  by  this  section,  it  would  have  used 
that  term  in  tt  We  are  unable  to  i^ree  lo 
this.  In  the  first  place,  the  fact  that  tbe  act 
complained  of  may  be  punished  crlmiiuiUT.  as 
by  sections  4600  and  the  lik^  does  not  ex- 
dude  a  party  injured  from  recovering  dam- 
ages for  bla  own  Injury.  In  Oie  next  place, 
our  constmctlon  of  the  word  "plants." 
as  used  In  section  5448,  Is  that  tbe  term 
"Iflants"  is  need  in  its  generic  sense, 
and  covers  any  and  all  plants.  The  hedge 
here  in  evidence  was  composed  of  planta,  is 
made  up  (tf  a  number  of  them.  Tbe  bedge  it- 
self,  composed  of  plants  springing  from  roots 
in  tile  ground,  is  as  completely  covered  bj  tbe 
word  *t>lants,"  as  was  held  by  the  Supreme 
Court  in  Henry  t.  Lowe,  73  Mo^  96,  loc  dt 
8d,  coal  was  Indnded  and  covered  nDdw  the 
general  name  "mineral"  In  the  same  section. 
There  It  is  said  that  "coal  is  a  well  known 
mineral  of  great  value."  It  Is  jbst  as  well 
tcnown  that  hedges  axe  composed  of  a  mnlti- 
tnde  of  plants,  as  in  the  Osage  ivange 
hedge  sometimeB  taking  the  sise  of  trees. 
We  have  no  question  that  tbe  t«m 
"plants,"  as  need  in  section  544S«  corers  and 
protects  these  hedges  from  the  acts  of  the 
deqwller. 

It  toUowB  that  the  motions  for  oew  trial 
and  in  arrest  were  properly  overruled. 

Finding  no  reversible  ern»,  the  judgment 
of  the  circuit  court  is  affirmed. 

NOHTONI  and  ALLHN,  JJ.,  coneor. 


UcKBNZIB  T.  UNITED  BYS.  CO.  OF  ST. 
LOUIS.   (No.  13,6310 

(St  Louis  Court  of  ^^^1^  HiaKaH.   May  & 

Daicaois  <|  100*)— Loss  ov  EuinKa  Powes— 

Aox  AND  Condition. 

It  is  proper,  in  an  action  for  personal  in- 
juries which  were  permanent  by  a  tingle  woman 
or  a  widow,  for  the  jury  to  cowder  both  i^n- 
tiTs  age  and  condltton  in  lUe  in  aacertainias 
the  extent  of  her  loss;  those  ooDsiderationi 
beius  important  on  the  question  of  dimination 
of  earning  ability  and  her  ability  to  attend  to 
the  ordinary  duties  of  life. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  237-241;  Dec  I^.  S  100.*] 

Appeal  from  St  Louis  Circuit  Court ;  Hugo 
Muench,  Judge. 

Action  by  Ada  McKenzle  against  the  Unit- 
ed Railways  Company  of  St  Louis.  From  a 
Judgment  tor  plaintiff,  defendant  appeals. 
Affirmed. 
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Bo^e  A  Vrkeet,  Paul  U.  Farley,  It.  BL  BloO- 
gett;  and  Elmer  G.  AdMits,  all  of  St  Loala, 
for  appeUant.  Jollan  Langhlln,  of  St  LoulB, 
for  respondent  * 

NOBTONI,  3.  This  la  a  suit  for  damages 
accrued  to  plalntlfC  on  account  of  personal 
Injuries  received  through  defendant's  negli- 
gence. Plaintiff  recorered,  and  defendant 
prosecutes  the  appeaL 

It  appears  plaintiff,  a  passenger  on  one  of 
defendant's  street  cars,  was  injured  through 
the  premature  starting  of  the  car  whUe  she 
was  In  the  act  of  alighting  therefrom.  Plain- 
tlflTs  Injuries  are  not  only  perlous,  but  the 
evidence  tends  to  prove  they  are  permanent 
as  well.  Plaintiff  la  a  single  woman,  that  Is, 
a  widow,  aged  about  68  years  at  the  time  of 
receiving  her  Injury. 

The  only  argument  advanced  for  a  re- 
versal of  the  Jndguient  relates  to  the  Instruc- 
tion on  the  measure  of  damages,  given  at  the  : 
Instance  of  plaintiff.  The  Instruction  com- 
plained of  Is  as  follows:  "If  you  find  for  the 
plaintiff,  you  will,  in  assessing  her  damages, 
take  into  consideration  her  age  and  coudltlon 
in  life,  the  injury  sustained  by  her.  If  any, 
the  physical  pain  and  mental  anguish  suf- 
fered and  endured  by  her  on  account  of  said 
injury,  if  any,  as  you  believe  will  result  in 
tiie  future  from  such  injuries,  such  sums  as 
plaintiff  has  paid  or  contracted  to  pay,  if 
any,  for  necessary  medical  treatment  aud 
medldnes  on  account  of  said  Injuries,  not 
exceeding  $187  for  such  medical  treatment, 
and  the  sum  of  $83  for  such  medicines.  If 
any,  together  with  all  the  facts  and  circum- 
stances in  evidence  In  the  case,  and  assess 
her  damages  at  such  sum  as  you  believe  will 
£airly  compensate  her  for  said  Injuries,  not 
exceeding  the  sum  of  $10,000."  By  this  In- 
struction the  jury  were  authorized,  as  Is  to 
be  observed,  to  take  Into  consideration  plaln- 
tllTs  age  and  condition  In  life.  It  Is  argued 
that  this  is  error,  for  it  is  said  there  is  no 
evidence  tending  to  show  that  plaintiff  earn- 
ed wages  or  suffered  any  pecuniary  loss  In 
her  occupation.  There  is  authority  for  the 
argument  which  condemns  such  words  In  an 
Instruction  on  the  measure  of  damages.  In 
such  cases,  it  is  said  that,  though  It  Is  compe- 
tent for  the  juiy  to  consider  the  age  of  the 
Injured  person,  her  condition  In  life  should 
not  be  reckoned  witb  if  It  appears  she  Is  a 
married  woman,  unless  some  separate  occu- 
pation is  pursued  by  her  which  yields  bene- 
fits separate  and  apart  from  that  to  which 
the  husband  Is  entitled  because  of  the  mari- 
tal relation.  The  Idea  which  seems  to  have 
influenced  the  judgment  of  the  court  in  those 
cases  Is  to  the  effect  that  "the  condition  in 
life"  of  a  married  woman,  who  la  Injured,  is 
not  to  be  considered  on  the  measure  of  dam- 
ages in  her  suit  for  a  tort  committed  upon 
her,  In  that  it  calls  into  view  her  earning 
power,  and  this,  aa  a  general  rule.  Inures  to 
the  benefit  of  her  husband.  See  Hinds  v. 
Ci^  of  Marshall,  22  Mo.  App.  208,  where  the 


Kansas  City  Court  of  Appeals  so  reasons  the 
matter.    To  this  extent  too,  the  doctrine 
seons  to  have  .a  tacit  Indoreemoit  of  the 
Suprene  Ctourt,  aa  will  appear  by  reference 
to  the  case  of  Phelps  v.  City  of  Salisbury, 
161  Mo.  1,  16,  17,  61  S.  W.  582.    Bnt  thU 
court,  it  appears,  advanced  a  step  beyond,- 
and  condemned  like  words  In  an  instruction 
in  the  case  of  a  feme  sole,  a  widow,  in  which 
It  is  obvious  that  the  fact  of  coverture  and 
Its  concomitant  incidents  were  without  influ- 
ence whatever,  as  win  appear  by  reference 
to  the  case  of  Sklles  t.  St.  Louis,  I.  M.  & 
S.  B.  Co.,  130  Ma  App.  162,  108  S.  W.  1082. 
An  instruction  on  the  measure  of  damages 
similar  to  the  one  under  review  in  the  case 
of  a  single  woman,  who  sued  for  personal 
Injuries,  was  approved  by  tbs  Supreme  Court 
In  Russell  V.  Inhabitants  of  Columbia,  74 
Mo.  480.  488,  495,  41  Am.  Bep.  325,  which 
directed  that  both  her  age  and  condition  In 
life  should  be  redconed  with  on  that  subject- 
matter.   It  Is  manifest  that  the  ruling  In 
Skllea  T.  Ballroad,  supra,  is  not  In  accord 
with  that  of  the  Supreme  Court  In  Russell  v. 
ColumUa,  supra.  Moreov^,  the  early  case  of 
Hinds  V.  City  of  Marshall,  22  Mo.  App.  208, 
whldi  asserts  and  declares  the  doctrine  above 
referred  to  In  the  case  of  a  married  woman, 
expressly  disttngnlshes  the  facts  then  In 
Judgment  from  Russell  v.  Columbia,  supra, 
because  the  plaintiff  In  the  latter  case  was  a 
feme  sole.   In  Ward  v.  Steffen,  88  Mo.  App. 
571,  576,  this  court  rejected  the  identical 
argument  advanced  here  against  these  words 
in  the  Instruction  on  the  measure  of  dam- 
ages, saying:  "There  is  no  merit  In  the  crit- 
Idsm  of  the  direction  concerning  the  meas- 
ure of  damages  for  permitting  the  Jury  to 
take  into  consideration  plaintiff's  condition 
in  life  as  shown  by  the  evidence."   The  Su- 
preme Court,  too.  In  the  recent  case  of  Phelps 
V.  City  of  Salisbury,  supra,  considered  the 
identical  language  here  involved  In  an  in- 
struction on  the  measure  of  damages,  and 
declared  it  entirely  proper  In  that  case,  the 
suit  being  one  of  a  male  plaintiff,  wherein, 
of  course,  the  marital  right  of  a  husband  to 
the  earnings  of  the  wife  was  in  no  wise  In- 
volved.  From  what  has  t>een  said.  It  is  obvi- 
ous that  If  the  words  complained  of  in  the 
Instruction  here  under  consideration  are  ob- 
jectionable in  any  case,  the  doctrine  should 
be  confined  to  tiiose  in  which  a  married 
woman  Is  plaintiff,  and  it  appears  the  Injury 
entails  a  loss  upon  the  husband  In  virtue  of 
his  marital  right  to  the  services  of  the  wife, 
and  not  to  those  cases  wbere  the  loss  falls 
upon  the  plaintiff,  a  single  woman.   In  cases 
of  the  latter  class,  it  Is  obviously  competent 
for  the  Jury  to  look  to  both  her  age  and  her 
condition  in  life  in  order  to  ascertain  and 
determine  the  extent  of  the  loss  to  her,  with 
a  view  of  compensatii^  It   Here,  plaintiff  is 
a  widow.    Her  Injuries  were  painful  and 
permanent,  and  the  matter  of  her  ''condition 
In  life"  is  Important  because  permanent  in- 
juries esflentially  diminish  one's  ability,  not 
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only  to  earn  a  UnilUiood,  Imt  to  attoM!  to 
tbe  ordlnair  dotlas  and  comtorts  of  life  aa 
trtXL  Tbe  case  of  SkUea  y.  Bailnwd,  180 
Uo.  Apik  162.  160.  lOS  8.  W.  1082»  In  so  tar 
as  It  treats  wltb  tbla  qnestUra,  should  be 
disproved. 

-  The  Judgment  should  be  afBrmed.  It  is  so 
ordered. 


BSTNOLDB,  P.  J.,  and  ALLBN,  J., 
cnr. 


con- 


beltj  t.  united  BXS,  CO.  OF  ST.  Z^UIS. 
(No.  18«16.> 

(St  Louis  Govt  of  Appealk  MUionrL  Bfay  D, 

U14.) 

1.  Trial  (I  192*)  — Instbuohionb— Assmcp- 
TioN  OF  Facts. 

Where,  in  on  action  for  personal  loJarieB, 
the  andispnted  evidence  showed  Uiat  plaintiff 
was  injured,  and  the  only  issne  was  aa  to  the 
extent  thereof,  ao  instruction  that,  if  the  jury 
found  for  plaintiff,  they  could,  in  estimating  his 
'damages,  consider  the  facts  shown  by  tbe  evi- 
dance.  was  not  objeetienable,  thongh  It  assum- 
ed that  idalntlff  had  receiTed  injunes. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  482-484;  Dec.  Dig.  1 192.*] 

2.  TKIAI.  (I  192*)  —  iNSTBUCriONS  —  AssuuF- 
TiOH  or  Undisputed  Facts. 

The  court,  in  its  instructions,  may  assume 
the  truth  of  a  proposition  established  by  the 
nndlspnted  testinKn^' 

rBd.  Note.— For  other  cases,  see  Trial,  Cent 
Dfg.  H  482-434;  Dec.  Dig.  |  m.*] 

8.  Dauages  (S  153*)— Pebsonal  Iif  jttbibs— 

Petition— Extent  of  Damages. 

A  petition  in  an  action  tor  personal  inju- 
ries, which  alleges  that  plaintiff  has  been  pat  to 
great  expense,  "more  tnan  fSOO,  in  procuring 
medical  and  surgical  services,  and  in  tbe  loss 
of  about  one  year's  time  from  his  business," 
does  not  limit  the  amonnt  of  loss  to  fSOO. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Gent  Dig.  ||  422-429;  Dee.  Dig.  1 158.*] 

4.  Appbai,  and  Erbob  (1  1170*)— Detebuina- 

TION— iNSTBDcnONS— PBEJUDICIAI.  EbBOR. 
Where,  in  an  action  for  personal  injuries, 
there  was  evidence,  to  support  a  substantial  re- 
covery on  every  element  of  damage  submitted 
in  the  instructions,  including  damages  for  loss 
of  time  and  expenses  incurred  for  mescal 
treatment,  tbe  mere  fact  that  tbe  instruction 
on  the  measure  of  damages  failed  to  prescribe 
a  limit  of  recovery  on  each  separate  item  of 
damage  was  not  reversible  error,  and  tbe  er- 
ror, if  any,  must,  as  required  by  Rev.  St  1909, 
S  2082,  be  disregarded  on  appeal. 

[Ed.  Note.— For  other  coses,  see  Appeal  and 
Error,  Cent.  Dig.  K  4032,  4066,  mh,  4008, 
4101,  4464,  4540-4545;  Dec.  Dig.  f  1170.*] 

5.  Appeal  and  Error  (f  216*)  —  Questions 
IN  Lower  Court— I  nstruotiokb— Requests 
— Necissitt. 

Where  the  instruction  on  the  measure  of 
damages  in  an  action-  for  personal  injuries  was 
correct  in  Us  general  scope,  and  was  not  er- 
roneous as  authoriidng  a  recovery  on  some 
element  of  damage  not  authorized,  defendant 
must  request  limiun£  instructionB,  or  he  cannot 
complain  on  appeaL 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Dec.  Dig.  }  216;*  Trial,  Cent  Dig.  | 
027.*] 

^>peal  from  Bt  Lonia  Clrenil  Onut;  Ctaao. 
daflin  Allen,  Judge. 


Action  by  John  T.  Bell  against  the  Uidtied 
Railways  Company  of  St  Louis.  From  a 
Judgment  for  plaintiff,  defendant  ai^eala- 

Affirmed. 

Boyle  &  Priest  and  S.  P.  HcCbesn^.  all 
of  St  Louis,  for  a[q>ellant    Crews  Jfc  Oant- 

well,  of  at.  Louis,  for  respondent 

NORTONI,  J.  This  is  a  suit  for  damagw 
accrued  to  plaintiff  through  the  alleged  neg- 
iigence  of  defendi^it  Plaintiff  recovered, 
and  defendant  prosecutes  the  appeal. 

Plaintiff,  a  passenger  on  one  of  defendant's 
street  cars,  while  alighting  therefrom,  was 
precipitated  Into  tbe  street  and  thus  received 
his  injuries.  The  evidence  for  ylalntllT  tends 
to  prove  that  he  had  nottfled  the  conductor 
of  his  destination,  and  upon  the  car  stopping 
there  went  to  the  rear  platform  to  diseuibaric 
While  in  the  act  of  alighting  from  tbe  car. 
the  conductor  caused  it  to  start  forward  with 
great  force,  so  as  to  occasion  the  injuries 
complained  of.  On  the  part  of  defendant, 
the  evidence  tends  to  prove  that  plaintiff 
voluntarily  stepped  off  of  the  moving  car  un- 
der circumstances  which  would  cast  no  lia- 
bility on  defendant  for  his  Injury.  The  ques- 
tions of  defendant's  negligence  and  that  per- 
taining to  the  conduct  of  plaintiff  were  sub- 
mitted to  the  jury  under  instructions  In  no 
wise  complained  of,  as  was  also  the  fact 
with  respect  to  the  manner  of  plainturs  re- 
ceiving his  injuries.  It  appears  from  tbe  evi- 
dence that  plaintiff's  injuries  were  not  only 
painful,  but  of  a  serious  nature,  and  perma- 
nent in  character  as  welL 

The  argument  advanced  here  for  a  rerer- 
sal  of  the  judgment  proceeds  alone  on  plals- 
tlfTs  Instruction  on  the  measure  of  damages. 
The  instruction  complained  of  Is  as  foUows: 
"If,  under  the  evidence  and  the  other  in- 
structions given  In  this  case,  the  jury  find 
for  the  plaintiff,  they  may,  in  estimatins  bis 
damages,  take  Into  consideration  all  tbe  facts 
and  drcomstances  as  detailed  in  evidence, 
bia  loss  of  time,  hJs  bodily  and  mental  suf- 
fering, bis  expenses  Incurred  In  and  about 
attempting  to  core  himself,  tbe  extent  of 
bis  Injuries,  and  wbetber  they  are  permanent 
in  tbelr  nature,  and  allow  hlm  therefor  such 
sum  aa  they  believe  from  the  evidence  lie 
has  been  damaged,  as  shown  In  the  evidence, 
not  exceeding  tl5,0Q(K" 

[1]  It  is  urged  that  this  instruction  la  prej- 
udicial to  defendant,  In  that  It  assumes  an 
Issuable  fact  In  the  case,  that  is,  tliat  plain: 
tUC  waa  Injured,  without  requiring  a  finding 
by  tbe  jury  wltb  respect  to  that  matter.  The 
Instruction  directs  that  "if,  under  the  evi- 
dence and  the  other  lnstnietl<nu  in  thla  case, 
tbe  jury  find  for  tbe  plaintUt  tbey  may,  in 
estimating  hla  damage  take,  into  eonaidera- 
tion  all  tbe  tacts  and  drcmnstancea  as  de- 
tailed In  evideno^  bla  loss  of  time,  bla  bodily 
and  mental  suffering,  his  expenses  incurred 
in  and  about  attempting  to  cure  falmaei^  the 
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extoit  of  his  Injuries,"  etc  It  la  said  that 
the  words  *if  aoy"  should  have  beea  locor^ 
porated  after  the  words  "the  extent  of  his  In- 
juries," and  that  by  omitting  snch  words  "If 
any"  the  court  assumed  that  plaintiff  was 
Injured,  so  as  to  direct  the  Jury  peremptorily 
thereabont,  without  requiring  a  flndlng  of 
the  fact.   It  may  be  said  of  this  argument, 
touching  the .  matter  of  assuming  that  plain- 
tiff suffered  injuries,  that  such  fact  was  ex- 
pressly submitted  to  the  jury  for  a  finding 
by  the  first  Instruction  given,  and  It  appears 
from  the  verdict  the  Jury  found  the  Issue  con- 
cerning It  In  favor  of  plaintiff.  However,  the 
ease  of  Fullerton  v.  E^ordyce,  JSl  Mo.  1,  12, 
13,  14,  25  S.  W.  587,  42  Am.  St  Rep.  516,  Is 
relied  upon  to  support  the  argument  against 
this  Instruction  for  a  reversal  of  the  Judg- 
ment So,  too,  is  that  of  Warrington  v.  Bird, 
168  Mo.  App.  385,  151  S.  W.  754.    But  it  Is 
clear  enough  that  the  question  here  made 
is  In  no  wise  similar  to  the  proposition  de- 
termined In  the  authorities  referred  to.  The 
case  of  Fullerton  v.  Fordyce,  snpra,  Is  more 
nearly  In  point  and  It  will  suffice  to  distin- 
guish the  instant  case  from  that  alone,  for  If 
the  proposition  advanced  Is  controlled  by  the 
Judgment  of  the  Supreme  Court  in  the  lat- 
ter case,  It  Is  certainly  remote  to  the  rule 
asserted  in  the  other  authorities  relied  upon. 
In  Fnllerton  v.  Pordyce  there  was  evidence 
on  the  part  of  plaintiff  tending  to  prove  that 
he  received  injuries  through  the  negligence 
of  defendant  On  the  other  hand,  there  was 
evidence  on  the  part  of  defendant  tending  to 
prove  that  plaintiff  had  recti ved  no  such  In- 
juries whatever.  The  phystdana  glvli^  erl* 
dence  for  defendant  In  that  case  testified,  to 
quote  from  the  oplnltm,  "that  they  could  find 
no  symptom  of  rupture,  or  Injury  to  the  spine, 
and  gsTe  it  as  thtir  opinion  that  the  sores 
on  the  hip  were  only  akin  deep,  and  were 
cawed  intentionally  by  appUcationt  of  some 
kintt."    (The  Italtca  are  our  own.)  It  thus 
appears  that  there  was  a  sharp  Issue  In  that 
case  as  to  whether  or  not  plaintiff  had  been 
Injured  at  all  by  the  fault  of  defendant,  and 
the  evidence  was  pro  and  con  concerning  it 
In  Instructing  the  Jury  on  the  measure  of: 
damages,  the  court  directed,  among  other 
things,  as  follows:  "Ton  will  also  take  Into 
consideration  the  present  and  prospective 
condition  of  his  rupture,  If  you  believe  from 
the  evidence  that  he  was  ruptured,  and  of 
the  Injuries  to  his  hips  and  spine,  resulting 
from  the  acddent,"  etc  The  court  condemn- 
ed this  Instruction  because,  while  It  Bubmit> 
ted  to  the  Jury  the  condition  of  plaintiff's  al- 
leged rupture,  if  any,  it  assumed,-  without 
80  submitting,  that  he*had  received  "injuries 
to  bis  hips  and  sidne  resulting  from  the  ac- 
ddait"    Touching  that  matter,  the  court 
said  the  Instruction  took  the  Issue  concerning 
the  injury' to  his  hips  and  spine  entirely  away 
from  the  Jury,  and  that  8U<^  was  a  vital  is- 
sue in  the  case,  upon  which  the  evidence  was 
conflicting  and  irreconcilable.   Obviously,  if 
the  fact  that  plaintiff  was  injured  at  all  in 


the  Instant  case  were  controverted  at  the 
trial,  as  It  was  In  Fullerton  v.  Fordyce,  su- 
pra, the  Instruction  above  set  forth  would 
fall  within  the  condemnation  of  the  Supreme 
Court  above  pointed  out  But  this  case  Is 
to  be  dlstinguiBhed  from  that  one,  In  that 
here  no  one  controverts  the  fact  that  plain- 
tiff rectived  injuries  at  the  time  and  place  in 
question,  and  from  being  precipitated  Into  the 
street  from  the  car.  The  on^  contiraversy 
touching  the  matter  of  plaintlff*B  Injuries  in 
the  Instant  case  relates  to  the  extent  of  the 
Injuries  received  by  him,  and  not  to  the  fact 
that  he  was  Injured.  The  record  abounds 
with  evidence  that  plaintiff  recetred  several 
Injuries,  one  of  which  was  more  severe  than 
the  others,  and,  it  is  said,  permanent  in  char- 
acter. No  wltneaa  for  def«id^t  disputes  the 
fact  that  plaintlfl  waa  Injured;  but  an  ex- 
pert phytidan,  who  had  examined  him  a  few 
days  before  the  trial,  teadfled  to  the  effect 
that  In  his  opinion  one  of  the  Injuries  com- 
plained of  was  not  traumatic  in  character, 
but  resulted  rather  fn»n  senility. 

[2]  The  case  was  tried  throi^hont  as 
though  there  was  no  controveray  over  ttie 
fact  that  plaintiff  reoeiTed  Eome  Injuriea,  and 
it  tlierefore  appears  the  instmeflon  above 
set  forth  in  no  wise  assumes  a  controverted 
fact  in  tlie  case  touching  this  matter.  While 
it  may  be  the  instruction  assumes,  hi  that  it 
omits  to  call  for  a  finding,  that  plaintiff 
was  injured,  it  clearly  submits  the  extent  ot 
his  Injuries  to  the  Jury.  This  waa  mtirely 
proper,  for  the  fact  of  injury  was  not  con- 
troverted, and  the  question  in  Issue,  and  on 
which  the  expert  testified  in  fitvor  of  defend- 
ant, related  to  the  extmt  of  plaintUTa  inju* 
rtes,  and  did  not  touch  upon  the  matter,  nor 
controvert  the  fact  that  he  had  received  in- 
juries in  the  manner  charged.  It  is  an  es- 
tablished rule  oC  dedalon,  recognised,  too,  in 
the  leading  case  relted  upon  by  defendant 
here,  that  the  court  may,  In  its  Instructions 
to  the  Jury,  assume  the  truth  of  a  proposi- 
tion which  is  established  by  the  undisputed 
testimony  and  appears  not  to  be  controvert- 
ed. See  Fullerton  v.  Fordyce,  121  Mo.  1, 18, 
25  S.  W.  687;  Warrington  v.  "Bird,  168  Mo. 
App.  885,  161  S.  W.  764.  This  being  true, 
the  court  in  no  wise  erred  in  assuming  the 
fact  that  plaintiff  received  Injuries,  for  the 
evidence  Is  not  only  abundant  but  undisput- 
ed, to  that  effect,  and  so  much  seems  to  he 
conceded.  The  only  point  as  before  said, 
about  which  there  is  a  conflict  in  the  evi- 
dence, is  the  extent  of  the  injuries  received, 
and  this  waa  submitted  to  the  jury  for  its 
finding  thereon.  Moreover,  it  may  be  said  of 
this  Instruction  that  It  has  been  expressly 
aK>roved  In  the  form  given  by  the  Supreme 
Court  In  Maxwell  v.  Hannibal,  etc.,  R.  Co., 
85  Ma  95,  101.  However,  It  waa  not  chal- 
lenged in  that  case  for  the  reasons  here  In- 
volved. 

[$]  There  Is  evidence  tending  to  prove  that 
plaintiff  paid  his  physician  $76  and  also  pur- 
chased ^pd  used  medicines  while  suffering' 
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from  his  Injnrlefl.  It  is  argued  the  instruc- 
tion is  too  broad  in  permitting  a  recovery  for 
expenses  incurred  in  and  alwat  attempting  to 
cure  himself,  in  that  such  recovery  would  al- 
low compensation  for  medicines  as  well,  and 
that  nothing  appears  in  the  evidence  touch- 
ing the  subject  of  medldne.  This  is  a  mani- 
fest error  of  fact  on  the  part  of  counsel,  for 
the  evidence  reveals  the  contrary. 

The  petition  avers  that  because  of  his  in- 
juries plalntltt  "has  been  put  to  great  ex- 
pense, to  wit,  more  than  $500,  In  procuring 
medical  and  surgical  services,  and  in  the  loss 
of  al>out  one  year's  time  from  his  business." 
It  Is  argued  the  instruction  should  be  con- 
demned, because  It  does  not  limit  the  right 
of  recovery  to-  bia  loss  of  time,  *  *  *  bis 
expenses  incurred  in  and  about  attempting  to 
care  himself,  to  the  sum  of  fSOO.  This  ar- 
gument proceeds  on  the  theory  that  the  pe- 
tition so  limits  the  right  of  recovery  with  re- 
spect of  these  items,  but  obviously  such  Is 
not  true.  The  averment  is  that  plaintUI  suf- 
fered damages  in  aa  amount  "more  than 
$000,"  and  in  no  wise  prescribes  such  as  the 
entire  amount  of  loss  suffered,  for  whlcb  he 
seeks  compensation  on  account  of  tbose  ele- 
ments of  damage. 

■  [4]  Furthermore,  there  Is  an  abundance  of 
evidence  in  the  record  to  support  a'substan- 
tial  recovery  upon  every  element  of  damage 
submitted  in  the  Instructions.  This  being  true, 
the  mere  fact  that  the  insCnictloD  falls  to  pre- 
scribe a  limit  of  recovery  on  each  separate 
item  of  damage  is  not  to  be  taken  la  and 
of  Itself  as  reversible  error  under  the  more 
recent  dedsluns  of  the  Supreme  Court  Re- 
versible error  is  bound  to  be  error  materially 
affecting  the  merits  of  the  action — tills,  too, 
in  the  belief  of  the  reviewing  court  See 
section  2082,  R.  S.  1909.  Under  this  statute 
reversible  error  excludes  the  consideration 
of  any  error  or  defect  not  affecting  the  sub- 
stantial rights  of  the  complaining  party.  The 
rule  obtains  alike  in  cases  of  this  character, 
where  the  Instruction  omits  to  limit  the  re- 
covery on  some  Item  or  items  of  damage  set 
forth  to  the  amount  stated  on  that  particular 
Item  in  the  petition  as  In  other  cases.  See 
Shinn  v.  U.  Rys.  Co.,  248  Mo.  173,  181,  182, 
154  S.  W.  103.  We  do  not  believe  that  the 
failure  of  the  court  to  limit  the  amount  of 
recovery  to  $500  on  aocoont  of  plaintiff's  loss 
of  time  and  his  expenses  incurred  In  and 
about  attempting  to  cure  himself  in  any  wise 
materially  affected  the  merits  of  the  action 
or  impinged  the  substantial  rights  of  de- 
fendant In  other  words,  we  do  not  believe, 
on  reviewing  the  evidence,  that  the  general 
character  of  this  Instruction  operated  to  In- 
flate the  verdict  in  any  amount. 

[S]  Moreover,  the  Instruction  submits  no 
element  of  damage  to  the  Jury  which  Is  not 
amply  supported  by  the  evidence,  and  It  ap- 
pears to  be  well  enough  in  its  general  scope; 
that  Is  to  say,  it  is  not  erroneoos  as  mis- 
direction for  incorporating  an  element  of 


damage  not  authorized  to  be  considered  on 
the  evidence.  The  complaint  against  It  now 
under  consideration  goes  to  the  effect  alon« 
that  a  limitation  of  fCOO  is  not  therein  pre- 
scribed on  the  right  to  recover  for  loss  of 
time  and  npenses  incurred  in  and  about  at- 
tempting to  effect  a  core.  By  the  concluding 
lines  of  the  instruction,  the  recovery  is  lim- 
ited 80  as  not  to  exceed  $15,000 ;  that  is,  the 
amount  prayed  for  In  the  petition.  It 
would  seem  that  such  is  sufficient  We  are 
to  be  guided  by  the  last  previous  decision 
of  the  .Supreme  Court  touching  the  matter 
of  instructions  on  the  measure  of  damages 
in  suits  for  damages  on  account  of  personal 
injuries  received  through  the  n^llgence  of 
another.  According  to  these  dedslons,  if  it 
appears,  as  It  does  here,  that  the  instruction 
is  well  enough  in  Its  general  scope,  and  not 
erroneous  in  incorporating  and  aatborlzing 
a  recovery  on  some  element  of  damage  not 
authorized,  the  defendant  must  be  regarded 
as  having  waived  Its  right  to  complain  on  ap- 
peal, if  It  omits  to  ask  a  limiting  instructioa 
at  the  time.  See  King  t.  City  of  St.  Loui^ 
250  Mo.  501,  157  S.  W.  498;  State  ex  ret 
U.  Rys.  Co.  T.  Reynolds  (Sup.)  165  S.  W.  729. 
See,  also.  Nelson  v.  U.  Rys.  Go^  176  Mo. 
App.  423,  158  S.  W.  446.  Defendant  request- 
ed no  such  instruction. 

What  has  been  said  covers  and  disposes  of 
other  arguments  advanced  against  the  same 
instruction.  Upon  considering  the  evidence 
and  the  character  of  injuries  as  found  by  the 
jury,  we  do  not  regard  the  verdict  as  exces- 
sive. 

The  judgmrait  should  be  affirmed.   It  la  so 

ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  con- 
cur. 


STOI/rZE  V.  UNITED  RYS.  CO.  OF  ST. 
LOUIS.    (No.  1363a) 
(St.  Louis  Court  of  Appeals.    Missouri.  May 
6,  1914.) 

1.  Cabbiebs  (S  321*)  —  Pkbsohai.  Imjubiss  — 
iNsTBDcnoNs— CoNFOBurrr  to  Pioor. 

In  an  action  for  personal  injaries,  where 
there  was  evidence  that  plaintiff  was  thrown 
off  the  car  by  its  sudden  start  while  in  the 
act  of  boarding  it,  that  the  people  od  the  plat- 
form were  crowding  toward  her,  and  that  she 
had  been  pnahed  off  by  other  passengers  be- 
cause of  a  fight  on  the  rear  platform,  an  in- 
struction submitting  the  question  whether  she 
was  pushed  off  the  car  by  other  passengers  was 
not  without  support  in  the  evidence. 

LEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1247, 1826-1336,  1343 ;  Dee.  Dig. 
i  321.*] 

2.  Cabbikbs  (i  321*)  —  Pebsonal  Injuuss  — 

iNSTBUCnONB— AFPOCATION  TO  ISSUE. 

In  such  action  the  refusal  of  defendant's 
requested  instruction  that,  If  plaintiff  fell  from 
the  car  because  pushed  off  by  other  passengers, 
she  could  not  recover,  wmch,  however,  was 
given  with  a  modification  to  the  effect  that,  if 
plaintiff  fell  solely  because  pushed  off  by  other 
passengers,  and  not  because  of  any  negUcenee 
of  defendant's  servants,  she  could  not  recover. 


■For  other  eases  see  same  topic  and  section  NUMBER  la  Dec.  Dig.  &  Am.  Dig.  Kay-No.  flertei  ft  Rep'r  ladwH 


Digitized  by 


Google 


Afa) 


STOLTZB  y,  XmiTED  BYS.  00.  OF  8T,  LOUIS 


1103 


was  Dot  error;  rince  the  reqaested  inBtmction 
excluded  plaintiff's  right  of  recovei?  if  the  sad- 
den starting  of  the  car  contributed  to  her  fall 
and  iojury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SI  1247,  1326-1886,  1248;  Dec.  Dig. 
i  321.*] 

3.  Cabbiebs  (S  305*)— Injukt  to  Pabbxkoek— 

CONCUBBENT  NeOUOENOI. 

A  Street  railroad's  negligence  In  soddenly 
starting  a  car,  concnrring  witb  the  crowding  of 
other  passengers  as  the  proximate  cause  of 
plaintiff's  injury,  made  it  liable  as  a  jdnt  tort- 

teaBor. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  U  1132,  1136-1139,  1245,  1246; 
Dec  Dig.  I  306.*] 

4.  Tbial  (J  295*)— IweTBUonoN— OoweTBUo- 

•laoN  AS  A  WnOLB. 

In  a  passenger's  action  for  personal  in- 
jury from  being  thrown  from  a  car  by  a  sud- 
den start,  or  by  being  pushed  off  by  other  pas- 
sengers, where  her  given  instructionB  were  to 
the  effect  that  she  must  have  been  injured  sole- 
ly because  of  defendant's  negligence  in  starting 
the  car,  or  that,  combined  with  the  crowding  of 
passengers  on  the  rear  platform,  an  instruction 
that,  if  she  fdl  solely  because  pushed  off  by 
other  passengers,  and  not  because  of  any  care- 
lessness of  those  in  charge  of  the  car,  she  conld 
not  recover,  read  with  the  instmctions  given, 
was  not  erroneous,  as  allowing  a  recovery  for 
such  carelessness. 

{EA.  Note.~For  other  cases,  see  Trial,  Gent. 
Dig.  H  708-717;  Dec.  Dig.  {  296.*] 

Appeal  from  St  Louis  Clrcalt  Oonrt ;  Hu- 
go Muendi,  Judge. 

Action  by  Marie  Stoltxe  against  tbe  United 
RailwayB  Company  of  St  Louis.  Judgment 
toT  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Boyle  &  Priest  Paul  U.  Farley,  and  El- 
mer C.  Adklns,  all  of  St  Louis,  for  appellaat 
Charies  B.  Uonow,  of  St  Louis,  for  lespond- 
ent 

NORTONI,  J.  This  Is  a  suit  for  damages 
accrued  to  plaintiff  on  account  of  personal  in- 
juries received  through  the  negligence  of  de- 
fendant Plaintiff  recoveted,  and  defendant 
prosecutes  the  appeal. 

It  appears  plaintiff  was  a  passenger  on  de- 
fendant's street  car  at  the  time  of  her  in- 
jury, which  was  occasioned  through  precipi- 
tating ber  from  the  step  of  the  car  into  the 
public  street  Plaintiff  boarded  defendant's 
car  at  the  corner  of  Eleventh  and  Wash 
streets.  In  St  Louis,  and  she  was  preceded 
immediately  by  three  men,  who  took  their  po- 
sitions upon  the  rear  platform  of  the  car 
before  ber.  There  were  a  number  of  persona 
standing  on  the  rear  platform  at  the  time, 
and,  because  of  its  crowded  condition,  plain- 
tiff was  impeded  In  entering  upon  it.  Im- 
mediately upon  boarding  the  car,  the  three 
men  preceding  plaintiff  thereon  became  en- 
gaged in  a  fight  while  she  was  yet  on  the 
step  of  the  car.  It  appears  the  conductor 
Caused  the  car  to  start  forward  as  plaintiff 
entered  upon  the  step,  and  before  she  had 
reached  a  position  of  safety  on  th«  platform, 
and  while  tb»  physical  encounter  among  tbe 


several  men  mentioned  was  in  progress. 
Plaintiff  was  thrown  Into  tbe  street  from  the 
step  of  the  car  because  of  its  premature 
starting,  and  recelTCsd  the  injuries  complain- 
ed of.  There  Is  evidence  tending  to  prove 
that  she  was  thrown  from  the  step  of  the 
car  Into  the  street  because  of  a  sudden  jerk 
of  tbe  car  in  starting,  and  there  is  evidence, 
too,  tending  to  prove  that  she  was  pushed 
into  tbe  stnet  from  hat  position  on  the  step 
other  passengers  on  the  platform  of  tbe 
car  who  were  dodgli^  about  because  of  the 
fight  The  conductor  was  In  bis  place  at  the 
rear  of  the  car,  and  the  occorrenoe  tran»- 
I^red  under  hla  very  efOw  The  petition  charg* 
es:  First,  that  defendant  was  nei^lgrait,  In 
that  the  oondoctor  itegllgently  caused  tbe  car 
to  more  violently  forward  before  plaintiff 
bad  reached  a  pmltion  of  safe^  thereon,  and 
thus  occasioned  her  injury  b?  throwing  her 
into  tbe  street;  and,  second,  that  the  con- 
ductor negligently  caused  the  car  to  start 
forward  when  be  knew  plaintiff  was  not  in  a 
position  of  safety  thereon,  anA  was  likely 
to  be  crowded  or  pushed  off  of  the  same  be- 
cause of  the  turmoil  and  the  pushing  and 
shoving  of  the  passengers  then  upon  its  rear 
platform.  Because  of  tbls  carelessness  on 
tbe  part  of  the  conductor  and  the  crowding, 
pushli^  and  shoving  of  the  passengers  on 
tbe  rear  platform  at  the  time  It  was  started, 
plaintiff  avers  she  received  her  injury 
ttirough  b^ng  pushed  from  the  step  of  tbe 
car  Into  the  street 

By  instructions  given  for  plaintiff,  the 
court  referred  these  several  spedflcatlons  of 
negligence  to  tlie  jury  as  predicates  of  lia- 
bility against  defendant  If  It  so  found  the 
fact  to  be.  Among  other  things,  the  court  di- 
rected the  jury  that  if  It  found  plaintiff 
was  duly  careful  on  her  part,  and  that  de- 
fendant's conductor  started  the  car  while 
she  was  yet  on  the  step  in  the  act  of  board- 
ing it  and  that  because  of  such  starting, 
she  came  to  her  injury,  through  being  pushed 
or  shoved  therefrom  Into  the  street  by  the 
pushing  and  crowding  of  the  passengers,  oc- 
casioned by  the  fight  then  she  was  entitled 
to  recover,  though  it  appears  the  passengers 
on  the  rear  platform  of  the  car  were  negli- 
gent too,  and  that  the  carelessness  of  such 
passengers  contributed  In  part  with  tbat  of 
defendant  to  her  injury. 

[1]  Plaintiff's  instruction  touching  this 
matter  Is  in  no  wise  criticized,  except  it 
Is  said  tbe  court  erred  in  submitting  the  mat- 
ter of  plaintiff's  being  pushed  off  of  tbe  step 
of  the  car  by  other  persons  under  tiie  cir- 
cumstances stated,  for  the  reason  there  is  no 
evidence  tending  to  prove  such  to  be  tbe 
fact  It  is  true  plaintiff  testified  that  she 
was  thrown  off  of  the  car  by  Its  sudden  start 
while  she  was  in  the  act  of  boarding  it  but 
she  says,  too,  that:  "People  were  pressing 
toward  m^  and  I  conld  not  get  on.  The  plat- 
form was  crowded,  and  tbe  people  were 
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crowdliig  towarOs  me.**  Moreover,  wreral  of 
defendant's  wttneasoB  tesuaed  polntedlr  that 
platnttfl  told  tbem  she  waa  pushed  ottotHiB 
car  by  othw  passei^rs  Iwcause  of  tlie  l^t 
.In  progress  on  tlie  rear  paatfonn.  Indeed,  It 
appears  from  the  evidence  introduced  on  the 
part  of  defendant  that  its  theory  of  the  case 
pnt  forward  In  defense.  In  part  at  least,  la 
that  plalntlft  waa  poshed  oflT  of  the  car  by 
other  passengers  moving  about  on  the  rear 
platform,  for  which  It  was  In  no  wise  raspcm- 
slbie.  In  that  It  la  said  the  condnetor  did  not 
prematurely  start  the  car.  It  is  manifieat 
that  there  Is  an  abundance  ct  evidence  in  Qie 
teoord^  tending  to  prove  that  the  pushing  and 
shoving  of  the  other  passengws  on  the  rear 
platform  of  the  car  because  of  the  controvert 
sy  and  encovnter  there  co-<v»enited  directly 
with  the  premature  starting  of  the  ear  to  die- 
lodge  plalnttfl  from  the  stq>  and  occasion  her 
injury, 

[2, 3]  At  the  Instance  of  defendant,  the 
court  instructed  the  Jury  that,  If  plaintiff  be- 
came frightened  by  reason  of  the  fact  that 
other  passengers  were  fighting  on  the  back 
platform  of  the  car,  and  voluntailly  Jumped 
or  stepped  from  the  oar  because  of  that 
fact,  then  she  is  not  entitled  to  recover,  and 
the  verdict  should  be  for  defendant  But  It 
reused  the  following  Instruction  requested 
by  defendant  In  the  form  It  waa  proffered: 
"The  court  Instructs  the  Jury  that,  If  you 
find  and  believe  from  the  evidence  that  the 
plaintiff  fell  from  the  car  In  question  by  rea- 
son of  being  pushed  or  Jostled  by  other  pas- 
sengers thereon,  then  the  plaintiff  Is  not  en- 
titled to  recover,  and  your  verdict  must  be 
for  the  defendant" 

Though  the  court  refused  this  Instruction 
as  requested,  it  gave  it  In  modified  form  as 
follows:  "The  court  Instructs  the  Jury  that. 
If  you  find  and  believe  from  the  evidence  that 
the  .plaintiff  fell  from  the  car  in  question, 
solely  by  reason  of  being  pushed  or  Jostled 
by  other  passengers  thereon,  and  not  by  rea- 
son ef  any  carelessness  of  the  persons  In 
charge  of  the .  car  In  question,  then  tbe  plaln- 
tlfl  is  not  entitled  to  recover,  and  your  ver- 
dict must  be  for  the  defendant" 

It  la  argued  the  court  erred  in ,  thus  refus- 
ing defendant's  Instruction  No.  6  and  giving 
It  in  the  modified  form.  Obviously  there  was 
no  error  in  refusing  this  .Instruction  as  re- 
quested; for,  while  it  authorized  a  verdict  In 
tevor  of  defendant,  it  reckoned  with  but  a 
partial  view  of  the  evidence.  There  la  evi- 
dence, as  before  said,  tending  to  prove  that 
plaintiff  came  to  her  injury  through  the  con- 
currence of  the  negligent  act  ,of  the  con- 
ductor in  prematurely  starting  tiie  car  while 
she  was  yet  on  its  step,  and  the  careless  con- 
duct of  the  passengers  on ,  the  rear  platform, 
who  were  surging  and  pushing  against  her 
becanse  of  the  combat  whldi  then  prevailed 
in  their  midst  This  Instruction,  as  request- 
ed, authorised  ,a  verdict  for  defendant  if  It 
appeared  she  fiell  from  the  car  by  reason  of 
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being  pushed  off  the  stsp  by  other  passengm 
thereon,  without  regard  to  tlie  flurt  tliat  she 
was.enttOsd  to  recover  for  that  provided  it 
also  appeared  the  carelessness  of  the  conduc- 
tor in  prenatarely  startUig  the  car  contribut- 
ed in  part  to  ha  fall  and  injui7>  If  these 
two  matters  .concurred  as  the  proxtmate 
cause  of  plaintiff's  hurt,  It  is  entirely  clear 
she  la  entttied  to  recover  against  defendant 
a  Joint  torP-feaaor,  becanse  of  the  part  it  con- 
tributed to  .her  hurt^  and  it  ahonld  not  be 
acquitted  of  liability,  as  the  instractioD  di- 
rects, unless  the  Jury  should  also  find  it  was 
not  negligent  as  charged,  and  the  instruction 
carried  no  such  requirement  .See  Miller  v. 
United  Railways  Co.,  165  Mo.  App.  028;  131 
S.  W.  1045. 

[4]  But  It  is  said  that  though  snch  be 
true,  the  court  erred  In  giving  the  Instruc- 
tion in  its  modified  form,  for  It  implies  that 
plaintiff  may  recover, for  "any  carelessness 
of  the  persons  in  charge  of  the  car  in  ques- 
tion." The  court  modified  the  Instmction  by 
Inserting  the  word  "solely"  In  one  place. and 
the  words  "and  not  by  reason  of  any  care- 
lessness of  the  persons  In  charge  of  the  car  I 
in  question."  .It  Is  true  the  words  last  quot-  j 
ed,  when  considered  apart  from  the  other  in- 
structions, seem  to  Imply  that  defendant 
might  be  responsible  for  "any  carelessne^  of 
the  persons  In  charge  of  .the  car,"  when,  as  a 
rule,  one  may  recover  only  on  the  specific 
acts  of  negligence  alleged  In  the  petition.  If 
an  Instruction  were  given  on  the  .t>art  of 
plaintiff  authorizing  a  recovery  in  the  instant 
case  in  sncb  general  terms,  it  would,  ao 
doubt  merit  condemnation,  but  no  such  situ- 
ation is  before  us.    PlalntifTa  instmctions 
are  well  enough;  and,  indeed,  they  are  in  do 
wise  criticized.   They  submit  to  the. Jury  In 
plain  and  precise  terms  the  spedflc  acts  of 
negligence  relied  upon  In  the  petition  for  a 
recovery.    These  instmctions  require  that 
In  ,  order  to  vindicate  plaintiff's  cause.  It 
must  be  found  by  the  Jury  either:  Pint,  that 
she  came  to  her  injury  solely  becanse  of  the 
negligence  of  defendant's  servants  in  charge 
of  the  car  .through  prenaturely  starting  it 
and  thus  causing  her  injury ;  or  because  ot 
the  combined  negligence  of  audi  savants  In 
starting  the  car  while  she  was  yet  on  the 
step,  and  the  carelessness  of  the  passengers 
on  the  rear  platform  in  imshing  ber  there- 
from into  the  street  .The  instructions  must 
all  be  read  togeth^,  and  no  one  of  them 
should  be  condemned  as  reversible  error  If 
it  appears  to  be  entirely  clear  as  .a  guide  to 
the  Jury,  when  read  with  the  others  glveo 
in  the  case.  Thus  viewed,  it  cannot  be  said 
that  this  inatmctlon,  .as  modlfled  by  the 
court;  constitutes  reversible  error.    By  it 
the  Jury  were  told  tha^  If  it  finiad  ptalntiff 
f^  from  the  car  wAely      reaatm  of  being 
pushed  .by  otbar  passengers,  and  not  by  rea- 
son of  any  carelessness  of  the  peiBons  la 
chaise  of  tlie  car,*tlien  plaintiff  oonld  not 
recover,  and  ttie  verdict  sbonld  be  tor  de- 
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fendant  Obviously  tta  Jury  nuderstood 
that  tba  woids  "not  by  reason  of  any  care- 
lessness of  the  persons  In  cbaii^  of  the  car 
In  question"  related  to  the  controrerted  .fact 
In  the  case  as  to  whether  or  not  the  con- 
dDctor  pronatnrdy  caused  the  car  to  start 
while  plalnttfC  was  In  the  act  of  boardtng  it 
and  In  a  sltnatltni  on  Uie  step  eiposed  to 
danger  from  such  cause. 

The  Judgment  should  be  affirmed. 

It  is  so  ordered. 

RBYNOLDS.  P.  J.,  and  ALLEN.  J.,  con- 
cur. 


JOHNSTON  T.  UNITBD  BTS.  OO.  OP  OITT 
ST.  LOUIS.    (No.  13824.) 

(St.  Loais  Conrt  of  Appeals.  Missonri. 
Hay  6,  1914.) 

1-  Appial  and  Ebbob  (J  1002*)— Review— 
Vebdictb  on  Conflicting  Evidence. 
A  verdict  upon  conflictinc  evldoice  cannot 

be  held  against  the  wnght  <x  evidence  by  the 

appellate  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  If  203S~3S37;  Dec.  Dig.  f 

1002.*] 

2.  Dauaoeb  (i  132*)— ExcEBSiva  Daxaoe&— 

iHJUaiBS  TO  THE  PBBSON. 

A  verdict  of  9S,G00  was  not  excessive, 
where  a  seamstress  aged  46  was  tiirown  down 
Tiolentlj,  her  body  braised,  scalp  cut,  and  ner- 
vous system  aerioosly  affected,  disabling  ber 
from  following  her  occupation,  and  from  the  ef- 
fects of  whidb  she- still  sofcered;  physicians 
testifying  that  her  injuries  were  liable  to  be 
permanent. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  872-386,  306 ;  Dec.  Dig.  B  132.*] 

S.  Trial  <i  262*)— Cabkiaob  or  Passbnobbs 
— Pkbsohai.  Xnjubxes— AcnoKa— Instbvo- 

TIONB— BVZDBKOB. 

An    iastructJon   permitting   recovery  if 

plaintiff  was  alighting  in  tba  presence  and  with 
the  knowledge  o£  the  conductor  was  not  errone- 
ous because  of  lack  of  evidence  to  aapport  it, 
where  plalntifr  testified  that  tixe  saw  tbe  con- 
ductor looking  in  a  way  Indicated  by  gesture ; 
it  being  presumed  in  support  of  tbe  Instruction 
that  she  indicated  ber  own  direction,  and  the 
other  evidence  indicated  that  the  car  had  stop- 
ped on  the  conductor's  signal. 

tBd.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  SS  506,  596-612;  Dec  Dig.  |  252.*] 

4.  DaICAOBS    ({  216*)— PbBSOHAI.  iNJtlBIEB— 

Actio  NB—lNBiBucnoH8. 

An  instruction  that  a  married  woman  could 
recover  for  impairment  of  "ability  to  work  or 
earn  money  on  and  for  her  separate  account 
and  use,  independent  of  her  husband,  and  of 
the  performance  of  ber  household  duties,"  did 
Dot  allow  compensation  respecting  household 
duties;  tbe  clear  and  natural  meaning  of  the 
instruction  being  to  exclude  such  compensation. 

[Ed.  Note. — For  other  cases,  aee  Damages, 
Cent.  Dig.  §1  648-666 ;  Dec  Dig.  |  216.*] 

Appeal  from  St  Louis  Circuit  Court;  Wm. 
IL  Klnsey,  Judge. 

Action  by  Mary  Johnston  against  the  Unit- 
ed Railways  Comiwny  of  tbe  City  of  St 
Lonls.  Judgment  for  plaintiff  and  defend- 
ant appeals.  Affirmed. 


Boyle  &  Priest,  T.  E.  Francis,  and  R.  E. 
Blodgett  all  of  St  Louis,  for  appellant 
John  T.  Murphy  and  Frank  Coffman,  both  of 
St  Louis,  for  respondent 

RBTNOLDS,  P.  J.  This  is  an  action  for 
damages  for  injuries  sustained  by  plaintiff, 
who,  while  the  car  upon  which  she  was  a 
passenger  was  stopped,  was  attempting  to 
al^;ht  and,  as  It  is  alleged,  without  notice 
or  warning  to  her  and  before  she  could 
alight  in  safety  therefrom,  the  car  was  sud- 
denly and  negligently  started  by  defendant's 
employes  in  charge  thereof,  in  consequence 
of  which  plaintiff  was  thrown  from  the  car 
with  great  force  and  violence  and  greatly 
and  permanently  injured.  Plaintiff  averring 
she  is  a  married  woman,  and  pleading  the 
facta  connected  with  her  injury,  and  setting 
oot  damages  which  she  had  sustained,  pray- 
ed Judgment 

The  answer  was  a  general  denial,  accom- 
panied by  a  plea  of  contributory  negllgoice 
to  which  latter  there  was  a  reply. 

The  Jury  returned  a  verdict  In  &vor  of 
plaintiff  in  tbe  amount  of  $3,600 ;  Judgment 
followed  and,  interposing  a  motion  for  new 
trial  and  excepting  to  that  being  overruled, 
defendant  has  duly  perfected  Its  appeal. 

It  may  be  said  of  this  case  that  It  presents 
one  of  a  class  of  accidents  quite  common 
and  often  before  us  prior  to  tbe  installation 
by  the  United  Railways  Company  of  its 
present  system  of  entrance  and  exit  of  pas- 
sengers, a  kind  of  accident  not  so  likely  to 
occur  to  passengers  entering  or  leaving  the 
cars.  If  the  r^ulations  under  which  street 
cars  are  now  operated  are  observed. 

[1]  There  Is  tbe  usual  conflict  in  testimony 
as  in  cases  of  this  character.  The  plaintiff 
testified  to  the  happening  of  the  accident; 
that  she  was  a  passenger  and  had  signalled 
the  car  to  stop;  that  It  came  to  a  stop,  and 
when  she  got  up  to  get  off  and  was  standing 
on  the  back  platform,  one  foot  on  the  lowtsr 
step,  the  conductor  being  at  the  other  end  of 
the  car  standing  over  a  passenger,  "with  his 
face  that  way  (indicating),"  the  car  started 
with  a  sudden  Jerk  and  threw  her  off.  De- 
fendant's evidence  tended  to  show  that  plain- 
tiff attempted  to  allgbt  while  the  car  was 
Id  motion. 

There  are  three  assignments  of  error. 
First,  that  the  instruction  covering  plaintiff's 
case  is  not  supported  by  the  evidence.  Sec- 
ond, that  the  court  erred  in  Its  Instruction  on 
the  measure  of  dama^^s.  Third,  tiiat  tbe 
verdict  Is  excessive.  Fourth,  that  the  ver- 
dict Is  against  the  overwhelming  weight  of 
the  evidence. 

[2]  Disposing  of  tbe  two  latter  contentions, 
the  weight  of  the  eridence  is  not  for  our  con- 
sideration. Nor  can  we  hold  tbe  verdict 
excessive  In  the  light  of  tbe  evidence,  par- 
ticularly wlien  It  has  the  approval  of  the 
learned  trial  Judge.    The  evidence,  practl- 
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cally  uncontradicted  u  to  tlie  injortes,  la 
that  plalntlfl,  a  woman  of  about  45  years  of 
age,  a  seamstresB  by  occapatlon,  bad  been 
thrown  down  violoitly,  ber  bod;  bruised, 
her  scalp  cut,  her  nerrons  system  seriously 
afEected,  she  disaUed  from  tollowlng  her 
occupation,  and  at  the  time  of  the  trial 
still  suffering  from  the  effects  of  the  acd- 
denl^  pbyslcUns  testlfyliu;  that  at  bet  age 
the  effects  of  ber  Injuries  were  liable  to  be 
permanojt  With  anch  evidence,  we  cannot 
say  the  verdict  ia  excessive. 

[I]  The  error  as  to  tbs  instnu^loD  com- 
plained of  la  In  tUs  danse:  "And  If  yon 
farther  find  and  believe  from  the  evidence 
Uiat  while  said  car  was  so  sto^Kd  to  enable 
plaintiff  to  alight  therefrom,  and  that  while 
In  the  presence  and  sight  of  defendant's  con- 
ductor In  charge  of  said  car,"  etc  It  Is 
claimed  that  tbere  Is  no  evidence  whatever  to 
support  this;  that  is,  that  there  Is  no  evi- 
dence that  plaintiff  was  alighting  "In  the 
presence  and  sight  of  defendant's  conductor." 
Tbat  she  was  attempting  to  allt^t  in  the 
presence  of  the  conductor,  certainly  ia  sup- 
ported by  her  testlnumy,  for  sbe  says  that 
the  conductor  was  on  the  car ;  that  she  saw 
him  In  the  fnmt  part  of  It;  that  he  was 
standing  over  a  passenger  "with  his  face 
that  way  (todicating)."  It  Is  Impossible  for 
us  to  understand  the  direction  In  which  she 
says  the  conductor  was  looking  by  this  tes- 
timony, the  witness  indicating  It  by  a  mo- 
tion of  her  hand,  as  we  take  it  Whether 
she  indicated  by  her  gesture  tbat  the  con- 
ductor had  his  face  turned  toward  her  or 
from  her,  we  cannot  say,  but  as  tbe  court 
beard  tt  and  saw  the  motion  and  instructed 
the  Jury  as  above,  indulging  the  presump- 
tion that  always  attends  the  ruling  of  the 
trial  court,  we  must  assume  that  the  Indica- 
tion made  by  the  witness  (plalntlfl)  was  of 
such  a  character  as  to  Indicate  that  tiie 
conductor  saw  her  as  she  was  trying  to 
alight  Confirmation  is  given  to  this  view 
by  the  unchallenged  and  uncontradicted  tes- 
timony of  plalntlfl,  that  after  she  had  fallen 
from  the  car  and  the  conductor  came  out  to 
where  she  was  lying,  he.  In  answer  to  some 
question  of  a  bystander  as  to  how  It  happen- 
ed, said:  "It  was  the  motorman's  fault;" 
that  he  (the  conductor)  "rang  the  signal." 
The  testimony  of  plalntlfl  was  very  distinct 
that  she  had  rung  the  signal  to  stop  and 
that  after  that  she  arose  from  ber  seat  and 
started  to  the  rear  platform,  the  car  had 
stopped,  not  at  a  usual  stopping  place,  but 
between  two  streets.  That  was  not  likely  to 
result,  save  on  signal  of  the  conductor.  Tak- 
ing all  this  evidence  together,  it  Is  fair  to  as- 
sume that  plaintiff  was  attempting  to  alight 
in  the  presence  and  with  the  knowledge  of 
the  conductor,  and  that  Is  all  that  Is  meant 
by  this  part  of  the  Instruction.  We  see  no 
«Tor  in  it 

[43  The  part  of  the  instruction  on  the 
measure  of  damage  ,  complained  of  la  to  the 


court  teDlng  the  Jury  this:  Tlut  ttte  Jury. 
If  they  found  fw  plaintiff,  in  measnring  her 
damage,  may  take  into  conaideratioii  and 
award  het  damages,  "Second,  for  any  inja- 
ites  to  ber  person  which  has  or  may  Impair 
her  physical  aUlity  to  work  or  earn  money 
on  and  fbr  her  separate  account  and  nse, 
taidmendent  of  her  huaband,  and  of  the  per- 
formanee  of  Aer  AotufifteZd  tfutiea,  not  ex- 
ceeding nine  doUam  per  week."  I«anieii 
counsel  for  appellant  claim  that  Uie  wwds 
we  have  underscored  allow  compensation  for 
performance  of  hons^Id  duties.  We  think 
learned  counsel  have  fallen  Into  an  »roi  in 
BO  construing  these  words,  "and  of  tbe  per- 
formance of  her  household  duties."  The 
dear  and  natural  meaning  of  this  clause  is 
that  compensation  for  performance  of  house- 
hold duties  is  BHiluded.  Plaintiff,  as  we 
read  this  paragraph  of  the  instruction.  Is  coo- 
fined  to  a  recovery  for  her  pmoual  Isjo- 
tlea  and  loss  of  ber  separate  earnings:  to 
her  own  pain  and  suffering  and  loss  of  her 
physical  abili^  to  earn  numcy  «m  and  tat 
her  separate  account  No  evidence  of  tbe 
value  of  her  .  services  to  her  husband  was 
offered. 

These  are  the  only  errors  assigned  and 
we  think  them  nntenabla 

The  Judgment  of  the  drcnlt  court  is  af- 
firmed. 

NOBTONI  and  ALLEN,  ooncuE. 


WITTBNBEEG  v.  FISHER.   (No.  1359T.) 
(St.  Louis  Court  of  Appeals.    Hiswuci.  May 
5.  1914.) 

1.  Sales  (|  397*)— Action— Bvidbscs. 

In  an  action  apon  an  account,  ertdence 
Md  sufficient  to  sustain  a  Judgment  tat  plain- 

titf. 

[Ed.  Note.— For  other  cases,  see  Salea  CesL 
Dig.  i  11S6;  Dec  Dig.  f  a»7.«] 

2.  Fbatjds,  SuTun  of  23*>— Dkbx  or  Ah- 

OTHEB. 

That  plaintiff  or  his  bookkeeper  erroneoDsIj 
charged  a  purchase  made  by  defendant  to  anoth- 
er, ii  not  couclusiTe  that  the  debt  was  that  uf 
a  third  person,  so  as  to  require  a  note  or  memv- 
randam,  under  the  statute  of  frauds,  in  order 
to  render  defendant  liable. 

[Bd.  Note.— For  oflwr  eases,  see  Frauds,  Stat- 
ute of.  Gent  IHg.  H  18,  19;  Dee.  DigTi  23.*J 

8.  Fbauds,  Statitti  ot  (|  23*)— Dust  or  Air- 

OTHBB — GeEDIT. 

Where  credit  is  extended  only  to  defendant 
and  there  is  no  liability  bat  his,  his  promise  to 
pay  for  goods,  thoush  they  be  deUverml  to  a 
third  person,  is  original,  and  not  witain  the 
statute  of  frauds, 

[Ed.  Notc^-^For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig,  U  18,  U»;  Dec  Dig.  f  23.*] 

4.  Appeal  and  Eaaoa  Q  1011*)— Fiaouro— 

StTFBCrr. 

In  an  action  tried  to  tile  eoort,  a  findiag 
on  conflicting  evidence  resdves  tii«  ' conflict  ia 
favor  of  the  succenfid  party,  and  most  be  m 
accepted  on  appeal. 

[Ed.  Note.— For  other  eases,  see  ^n>eal  sad 
Error,  Cent.  Dig.  H  3983-8088:  Dec  Dig.  1 
lOlL^] 
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S.  Costs  (|  260*)— VEXAHOua  ApfkIl— Dau- 

AUB8. 

Where  defendant  had  man^  times  admitted 
his  indebtedneaa  and  Implored  plaintiff  for  ex- 
tensiona  of  time,  and  did  not  deny  it  antil  salt 
was  institDted,  10  per  cent  damageB  miist  be 
awarded,  under  Rev.  St  1909,  |  2084,  for  vexar 
tioas  appeal,  upon  affirmance,  on  oeftadantTa 
appeal,  oi  judgment  for  plaintiff. 

[Ed.  Note.— For  other  cascB,  lee  Costs,  Cent 
Dig.  H  983-996,  1002. 1003;  Dec.  Dig.  |  260.*] 

Appeal  from  St  Loni8(^rcnltC!oart;  Gbas. 
Claflin  Allen,  Jud^. 

Action  by  Charles  H.  Wittenberg  against 
Barry  R.  Fisher.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed,  with  pen- 
alty tor  Tezatlous  appeal. 

Frank  A.  G.  UacManns,  of  St.  Lonla,  for 
appellant.  Carl  Otto,  of  St.  Louis,  for  re- 
spondent 

NOBTONI,  J.  This  appeal  to  wholly  wltb- 
OQt  merit  FlalntUt  sued  defendant  upon  an 
account  and  recovered  judgment  for  Uw 
amount  claimed.  From  this  judgment  de- 
fendant prosecntea  tbe  appeaL  A  jnry  was 
waived,  and  the  trial  had  before  the  court 

There  are  no  instructions  in  the  record  for 
review  save  one  offered  by  defmdant  and  re- 
fused, Oiroi^ta  whldi  the  court  was  reanest- 
ed  to  declare  that  plalntiir  was  not  entitled 
to  recoTer  under  the  law  and  the  evidence. 

It  appears  plaintUf  Is  in  the  wholesale  liq- 
uor business,  and  defendant  conducted  a  ea- 
loon  at  Grand  avenue  and  Natural  Bridge 
road,  in  the  dty  of  St  Louis.  Plaintiff  tes- 
tifies positively  that  he  sold  the  liquors  and 
other  Itons  of  account  to  defendant  personal- 
ly during  that  year^  and  they  wwe  delivered 
at  his  saloon  above  mentioned.  Moreover, 
Oie  record  is  re^ete  with  evidence  to  the  ef- 
fect that  defmdant  time  lind  again  promised 
plaintiff  to  pay  the  account  hut  put  him  off 
from  time  to  time  because,  It  is  sold,  be  was 
In  "hard  luck.**  After  tiie  account  bad  been 
running  for  several  years,  and  no  payment 
made  Qiereon,  plaintUI  personally  called  at 
defendant's  saloon  with  a  view  of  collecting 
It  -Upon  defmdant's  asking  a  further  ex- 
tension thereon,  plaintiff  requested  him  to 
make  a  payment  on  Oie  same  in  order  to  keep 
it  alive  so  as  to  prevent  the  running  of  the 
statute  of  limitations.  Thereupon  defoidant 
personaUy  paid  plaintiff  93.90  in  eadi  to  be 
credited  for  the  purpose  stated.  Tlie  credit 
was  duly  entered  as  of  the  date  tha  paymmt 
was  made,  Mareh  19,  1906,  by  cash,  and 
tbereafter,  it  to  said,  defendant  promised  to 
execute  notes  fbr  tbe  balance,  payable  at  920 
per  month,  but  did  not  do  so.  Finally,  the 
account  was  placed  in  the  hands  of  plalntlfTs 
attorney  for  collection,  and  plaintiff  says  de- 
fendant offered  to  confess  judgment  Hkereon, 
bnt  aftmnrds  refused  to  do  it  Defmdant 
admlte  that  he  never  repudiated  Uie  account 
nor  rinsed  to  pay  It,  but  inatoted  from  time 
to  time  thaX  plaintiff  should  not  "push  blm" 
hereon.  Concerning  the  matter  of  contess- 

•roralliarci 


Ing  judgment  the  following  question  to  and 
answer  by  defendant  Id  his  testimony  ap- 
pear: "Q.  Didn't  you  say,  'I  wlU  confess 
judgments  A.  I  might  have  said  that;  yes." 
Defendant  admits,  too,  that  on  August  16, 
1910,  he  wrote  plaintiff  a  letter  as  follows, 
concerning  the  subject-matter  involved  here, 
for  this  was  the  only  matter  pending  between 
them:  "Barry  B.  Flidier,  Cafe  and  Pool 
Boom,  Southeast  Comer  Grand  8t  Natural 
Bridge  Road,  St  Louis,  9A6A0.  Charles 
Wittenberg—Dear  Sir:  I  have  been  in  such 
a  tight  place  that  I  have  not  been  able  to 
do  anything  for  you  yet  If  you  will  just 
give  me  a  little  rope  I  will  fix  It  Up  all  right 
by  the  first  of  the  year.  You  have  been  very 
lenient  and  I  will  show  yon  how  X  appreciate 
it  I  am  tied  hand  and  foot  now  and  cannot 
make  a  move.  Hoping  yon  will  see  my  posi- 
tion, I  am,  yours  truly,  Harry  Fisher." 

On  the  part  of  defendant  it  Is  said  be 
does  not  personally  owe  the  account  In  that 
it  was  choired  on  plaiutlfTs  books  to  Fisher 
Bros.,  and  that  he  wrote  this  letter  to  plain- 
tiff on  being  urged  to  pay  it,  with  a  view  of 
"stelllng  off  a  suit"  thereon.  The  evidence 
for  defendant  tends  to  prove  that  Fisher 
Bros,  owned  a  saloon  in  the  same  neighbor- 
hood, at  Spring  avenue  and  Natural  Bridge 
road,  and  another  one  of  platntUTa  brothers 
owned  a  saloon  at  Grand  avenue  and  Natu- 
ral Bridge  road,  but  that  defendant  was  not 
Interested  In  either  at  that  time,  though  he 
shortly  ttiereaiter  succeeded  to  the  owner- 
ship of  the  place  at  Grand  avenue  and  Natu- 
ral Bridge  road.  Because  plaintiff's  book- 
ke^r  entered  tbe  items  of  the  account  In  his 
books  at  tbe  time  the  sale  was  made  as 
charges  against  the  account  of  E^her  Bros., 
it  la  insisted  by  defendant  that  he  Is  not  in- 
debted therefor.  But  the  evidence  for  plain- 
tiff la  to  the  effect  that  the  items  of  the  toiv 
er  portion  of  tbe  account  involved  here  were 
purchased  personally  by  plaintiff  as  and  for 
himself  and  tbe  others  tm  bis  order,  to  be 
delivered  at  hto  place  of  business  at  Grand 
avenue  and  Natural  Bridge  rood.  Plaintiff 
testifies  positive^  Out  be  knew  defendant 
Harry  Fisher»  wdl,  and  ttiat  be  did  not  know 
his  brothers,  and  had  no  buslnefls  relations 
with  tbem  vrbatever.  Tbe  eridenoe  seems  to 
greatly  preponderate  in  flavor  of  the  view 
ttiat  tbe  goods  sued  for  vme  sold  directly  to 
Qfis  defendant  and  were  delivered  to  him, 
and,  indeed,  his  own  evldotce  and  course  of 
conduct  during  Qie  several  years  iliereafter 
seem  to  afford  ample  corroboratkm  touching 
tbe  matter,  lliat  tbe  goods  were  actually 
sold  Iff  ^^ntlff  and  delivered,  and  that  tbey 
were  of  tbe  value  set  forth  In  die  aocomt  to 
not  disputed,  but  defendant  insistB  that  aa 
tbe  aooount  was  posted  in  plalntUTs  books 
against  Fliber  Bras.,  no  recovery  may  be  hod 
against  him. 

[1]  It  to  argued  In  tiito  connection  that  Uka 
case  presente  an  attempt  to  hold  dtfendant 
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tw  tbe  debt  or  defkiidt  of  uiother*  and  tliat 
thon  la  no  auffldrait  note  or  memoranduoa  In 
writing,  aa  la  easentlal  under  tbe  atatnte  ot 
frauds  to  do  aa  It  la  aald  the  accountt  aa 
originally  entered  In  plalntUTa  botAM,  waa 
against  Flaher  Bros.,  and  not  agalnat  defutd- 
ant,  and  therefore  the  Indebtedness  aned  for 
la  that  at  another.  ISie  account  In  anlt  here 
appears  to  be  an  account  ag^nat  defmdant, 
Bany  FUher,  alone,  and  the  name  of  Flaher 
BroB.  does  not  appear  therein.  But  It  la 
true  that  In  some  manner  the  original  entrlea 
were  posted  In  the  name  ot  Fl^er  Broa., 
and,  upon  dlacorerlng  the  error,  the  account 
was  Bubaeqnently  made  out  properly  agalnat 
defendant  However  thla  may  be,  the  eri- 
dence  of  plaintiff  and  others  tm  him  is  abonr 
dast  to  the  effect  that  tlie  sales  weremadedl- 
rectly  to  defendant,  and  the  goods  d^vered 
In  accordance  with  his  direction  at  the  place 
of  business.  Grand  aTentie  and  Natural 
Bridge  road,  where  he  subsequently  held  out 
and  appeared  to  be  the  proprietor.  Indeed, 
plalntifTa  evidence  is  positive  and  direct  that 
he  did  not  know  any  of  defendant's  brothers 
at  the  time,  and  that  he  sold  the  goods  to  de- 
fendant on  an  understanding  that  he  owned 
and  conducted  the  saloon  where  Uiey  were 
delivered.  Obviously  this  constitutes  sub- 
stantial evidence  in  support  of  the  Judgment 
for  plalntifC.  By  Its  finding  and  Judgment, 
the  trial  court  accepted  this  view  of  the  sale 
to  be  true  and  rejected  the  evidence  of  de- 
fendant in  point  of  credibility. 

[2-4]  Obviously  the  mere  fact  that  either 
plaintiff  or  his  bookkeeper  erroneously  charg- 
ed Oie  Items  against  Fisher  Bros,  in  his  books 
la  not  conclusive  to  the  effect  that  the  debt 
sued  for  is  one  of  another,  so  as  to  require  a 
note  or  memorandum,  under  the  statute  of 
frauds,  In  order  to  obligate  defendant  to  pay 
It  In  cases  of  this  character,  the  test  ques- 
tion universally  applied  is :  To  whom  waa 
the  credit  given?  If  in  the  first  instance  the 
credit  was  given  to  another  firm,  say  Fisher 
Bros.,  then,  of  course,  the  statute  of  frauds 
requires  a  note  or  memorandum  in  writing, 
evincing  a  special  promise  to  answer  for  the 
debt  before  an  action  may  be  successfully 
maintained  against  a  third  party  defendant 
But  in  cases  where  plaintiff  lias  dealt  with 
defendant  alone  and  extended  the  credit  to 
him  there  is  no  duty  or  liability  but  that  of 
defendant,  and  his  promise  to  pay  for  the 
goods  Is  oianUestly  original  and  valid. 
Therefore  the  statute  of  frauds  Is  wholly  be- 
side the  case,  and  does  not  obtain,  for  there 
Is  no  collateral  promise  to  answer  for  the 
d^t,  default  or  miscarriage  of  another.  See 
Stokes  V.  Mills,  171  Mo.  App.  638,  154  S.  W. 
465.  It  la  entirely  dear  that  If  we  accept 
the  facta  as  found  by  the  trial  court  as  we 
must,  there  Is  no  question  touching  a  collat- 
eral promise  involved  here ;  for  it  appears 
the  sale  waa  made  directly  to  defendant,  and 
the  gnoda  dellvexed  to  hbn  upon  his  credit 


alone.  Tbe  mere  fact  of  entering  Oim  items 

of  the  account  ^der  the  ihrm  name  of  Fiabv 
Bros,  ^as  but  a  mistake,  and  is  nnlmport 
ant  aa  an  element  in  the  case,  aftv  liaving 
been  found  to  be  such,  as  it  manifestly  was 
by  the  trial  court  ■ 

[f]  Moreover,  though  It  Is  not  in  onr  prov- 
ince to  give  Judgment  on  the  Acts  of  tlKt<nm. 
it  appears  from  the  cross«zandnatton  <tf  de- 
fendant Oiat  be  never  at  any  time  r^>adSat- 
ed  this  account  until  after  anlt  was  Instituted 
thereon.  He  admits  having  Implored  pUin- 
tiff  to  grant  him  further  time,  not  to  crowd 
him,  and  admits,  too,  that  on  one  occataflon  be 
offered  to  confess  Judgment  before  a  Jostloe, 
and  admits  writing  the  letter  to  plaintiff  by 
whldi  he  said  he  sons^  to  "stall  off  a  law- 
suit** The  record  throtigfaoot  suggests  a  fix- 
ed policy  of  delay  and  evasion,  and  reveals 
a  course  of  oukduct  Oiat  ahould  tat  be  tol- 
erated beyond  strict  necessity  In  so  doing. 
Furthermore,  It  appears  to  be  clear  Cbat  the 
appeal  here  is  not  only  without  merit  but  is  so 
obWonsly  frivolous  and  for  the  mere  purpose 
of  delay  that  we  would  be  derelict  In  onr  dn- 
If  we  omitted  to  penalize  It  as  vexations. 
In  sndi  drctunstances,  the  statute  devolves 
this  duty  upon  the  court  See  aectioii  20S4. 
R.  8.  1909;  FhlUips  v.  PtallUps,  107  Uo.  300, 
17  S.  W.  974. 

The  Judgment  should  therefore  be  afflnned. 
with  an  assessment  of  10  per  cent  damagvs 
thereon  for  a  vexatious  ai^ieaL 

It  is  BO  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


ordelheide:  v.  TRATTBB  et  sL 

(No.  13632.) 
(St  Louis  Court  of  ^^aU.  Ifissoofi.  Umj 

1.  Frauds,  Statuix  or  (|  i  naty—r^  *  tt— *  tt- 

SIQNMENT— PEBFOBMAHCS. 

Where  plaintiff  had  fully  performed  a  con- 
tract to  purchase  a  livery  and  nndertaUng  bnsi- 
□ess,  includinK  the  remainder  of  an  onerpired 
lease  for  more  than  a  rear,  tbe  statate  of 
frauds  was  no  defease  to  defendants'  Uabilii; 
for  failure  to  procure  a  valid  traurfer  of  the 
remainder  of  ue  lease. 

[Ed.  Nots^For  otiier  cases,  see  Frands, 
Statute      Gent  Dig.  ||  884-841;  Dee.  Dig.  | 

139.*1 

2.  CONTBAOTB  (|  846*)— BUEACH— BVIDBRCK. 

Where  plaintiff  sued  solely  to  recover  dam- 
ages occasioned  through  detendanta*  breadi  of 
contract  to  assign  a  certain  lease  and  proeore 
tbe  lessor's  assent  to  sach  assin>ment  as  part 
of  a  contract  for  the  sale  ot  a  liveir  bnsiDMi 
to  plaintiff,  tbe  admisaioD  of  evidence  that  de- 
feudants  at  the  time  of  tbe  aale  agreed  not  to 
embark  in  a  like  boslneas  In  the  same  neiKh- 
borhood,  bat  within  three  mooths  thereafter 
opened  a  rival  estabUshment  within  a  fev 
blocks  of  their  former  Iocation«  was  irrelevant 
as  not  within  the  issues. 

lEd.  Note.— For  other  ease^  see  Gtmtracts, 
Cent  Dig.  il  1714^  ITlS-HSi;  Dea  Dig.  | 
846.*) 
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3.  BviosnoB  i%  441*)— Wbittkit  OonrUkOr— 

Vabianck  bt  Pabol. 

Where  a  contract  for  the  sale  of  a  livery 
business  and  leasehold  contained  no  stipulation 
binding  defendants  not  to  re^ngam  in  the  same 
bu^eu  in  the  aame  neixbborhooa,  evidence  of 
a  parol  agreement  to  that  effect  was  inadmla- 
cnble  aa  vatying  the  terms  of  the  written  con- 
tract. 

[Ed.  Note.— For  other  eases,  see  Bridence, 
Cent.  Dig.  II  1719,  1723-1768,  1786-1846, 
2030-2047;  Dec.  Dig.  {  441.*] 

4.  Dahaoxs  (1 120*)— Bbsacq  of  Oontraot. 

In  an  acdon  for  breach  of  a  contract  to 
procure  the  landlord's  assent  to  an  assignment 
of  the  lease  by  the  lessee  to  plaintitE,  plaintifTs 
measure  of  damages  was  the  difference  between 
the  rent  reserred  and  the  rental  value  of  the 
premises  for  the  term,  to  be  determined  by 
reference  to  the  reasonable  and  fair  rental  val- 
ue of  similar  property. 

[Ed.  Note.^Por  other  cases,  see  Damages, 
Cent.  Dig.  H  291-305;  Dec.  Dig.  |  120.*] 

Appeal  from  St.  LonlB  Circalt  Court;  Dan- 
iel D.  Ftshw,  Judge. 

Action  by  Florence  A.  Oidelhelde  agaiiut 
Edward  Tranbe  and  others.  Jodgmeat  tor 
plaintiff,  and  defendants  appeaL  Beversed 
and  remanded. 

Henry  G.  Trieseler,  of  St  Louis,  for  ap- 
pellants. Ti^lor  R.  Young  and  McShane  & 
Goodwin,  all  of  St  Louis,  for  respondent 

NOBTONI,  J.  ^Chls  Is  a  salt  for  damages 
accnted  tbroivb  tbe  breach  ot  a  contract 
PlalntUt  recovered,  and  defendants  prosecute 
the  appeaL 

Defendants  are  sued  as  copartners,  bat  tiie 
fact  of  partnendilp  is  denied  in  the  answer, 
daly  verified,  and  an  Issue  conceming  It 
made. 

It  appears  defendant  Edward  Traube  pnr- 
cbased  an  undertaking  business  and  livery 
stable  combined  in  1904,  whldi  was  then 
known  as,  and  conducted  under  the  name  of, 
Lafayette  Park  Uvery  ft  Undertaking  Com- 
pany, and  located  at  1609-1611  Lafayette 
avenue,  St  Louis.  Immediately  upon  pur- 
chasing this  business,  It  Is  said  by  defend- 
ants that  Bdward  Traube  gave  It  to  his  son 
and  codeftedant,  Albert  Traube,  who  there- 
after conducted  the  business  undor  the  name 
theretofore  employed,  that  is,  Lafayette  Park 
Livery  ft  Hndertaklng  Company.  Though  the 
name  appears  to  suggest  a  corporation,  It  is 
said  no  such  corporation  existed,  and  It  ap- 
p»rs  the  bustoess  was  either  owned  by  de- 
fendant Albert  Traube  personally,  or  by  him- 
self and  his  fiither,^  Sdward  Traube,  as  co- 
partners. Plaintiff  says  that  he  purchased 
the  livery  and  undertaking  business,  together 
with  all  of  the  equipment,  from  both  defend- 
ants on  August  13,  1910,  for  which  be  paid 
them  98,600.  On  the  other  hand,  defend- 
ants say  that  tbe  business  was  owned  ez- 
elaslvely  by  Albert  Traube,  from  whom  plain- 
tiff purdiased  it  and  to  whom  the  putvhase 
price  of  $3,600  was  paid.  It  Is  conceded  that 
defendant  Edward  Traube  was  present  at 


tbe  time  and  wrote  a  memmndum  (tf  the 
sale,  which  was  given  to  jdaintUt,  but  this 
memorandum  appears  to  be  signed  by  de- 
fendant Albert  Traube  only.  The  instmmoit 
referred  to  Is  of  date  Aivust  18, 1910,  and  re- 
cites tbe  faot  that  plalntlfl  purchased  the 
complete  rolling  stock,  horses,  carriages,  un- 
dertaking equipment,  ambulaucee,  belongings, 
etc.,  of  the  Laf^etto  Park  Livezy  ft  Undez^ 
taking  Gompsny,  located  as  above  mentioned, 
at  the  price  of  $3,600,  indudlng  and  cover- 
ing, too,  a  lease  on  the  property,  "1609-1611 
Xafayette  avenue."  This  instrument,  as  be- 
fore said,  is  signed  Yny  defendant  Albert 
Ttaube  alone,  though  it  was  written  X/y  his 
father,  Edward  Traube.  Plaintiff  came  Into 
possession  of  the  business  and  articles  pur- 
chased Immediately,  but  the  lease  on  the 
property  occufded  by  the  business,  ttiat  la, 
1609-1611  l4fayette  avenu^  was  never  ef- 
fectively asdgned  to  him.  Tbe  controversy 
In  the  case  relates  to  this  matter,  for  the 
breach  of  contract  retted  upon  is  to  the  ef- 
fect that  defendants  failed  to  consummate 
the  assignment  of  the  lease  of  the  loemlsea 
to  plaintiff,  in  that  the  lessor  refused  to  con- 
sent to  such  assignment  It  appears  the  leaae 
on  tbe  premises  was  in  the  name  of  defend- 
ant Edward  Traub^  and  his  son,  Albert 
Traube,  was  not  mentioned  therein.  TtoB 
lease  referred  to  is  of  date  February -27, 1904, 
and  stipulates  a  term  ot  10  years,  ending  on 
the  27th  day  of  February,  1914,  at  an  annual 
rentel  ot  $1,020  a  year,  payable  in  modthly 
installments  In  advance,  that  is,  $85  per 
month.  Adolpb  Lambre<At  owned  the  lots 
and  buildings,  and  as  lessor  executed  the 
lease  to  Edward  Traube  for  the  rent  re- 
served, as  atwve  indicated,  for  a  term  ending 
February  27, 19I4>  According  to  the  evidence 
on  the  part  of  plalntlfl,  he  purchased  ttils 
Mase  from  defendants  In  connection  wlUi 
the  purchase  of  the  livery  and  undertaking 
business,  and  they  agreed  to  both  assign  It 
to  him  and  obtain  the  consent  of  tbe  lessor 
to  su<^  assignment  for  by  tbe  express  terms 
of  the  lease  an  assignment  was  forbidden  un- 
less consented  to  by  tbo  lessor.  The  consent 
of  the  lessor  was  never  obtelned  to  the  assign- 
ment, but  on  the  contrary,  be  refused  to  ac- 
cede to  it  and  tefased,  too,  to  permit  idain- 
ttff  to  occupy  the  premises  at  tbe  rentel 
ttierein  provided.  Plaintiff  took  possession 
of  the  building  at  the  time  ot  the  purdiase, 
and  continued  therein  thereafter,  but  was  re- 
quired to  pay  $100  per  month  as  rentel  in- 
stead  of  $86,  stipulated  in  the  lease,  and 
there  is  evidence  tending  to  diow  such  to  be 
the  reasonable  value  of  tbe  rents,  while  there 
is  evidence  on  the  part  of  defendant  tending 
to  prove  the  reasonable  value  was  from  $80 
to  $86  per  month. 

The  breach  of  contrkist  declared  uptm  In 
the  petition  r^tes  to  the  failure  of  defoid- 
ante  to  aodgn  the  leue  to  plaintiff  and  ot^ 
tain  the  consent  of  ttie  lessor  tliereto,  and  It 
is  arerred  that  plaintiff  lias  suffered  damage 
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to  the  extent  <^  flB  per  nxmtb  because  of  It; 
lb  that  he  was  compelled  to  pay  mat  at  flOO 
per  month,  Instead  of  f8B  acconUng  to  the 
lease.  The  defense  seems  to  proceed  on  two 
lines:  First,  defendant  Edward  Traube  In- 
sists that  he  made  no  contract  whatever  with 
plalutur,  In  that  his  son.  Albert,  alone  owned 
and  condncted  the  bnslneas  and  altered  Into 
the  contract  with  plalnUfl  concerning  the 
sale.  Defendant  Albot  Tranbe  Insists  thati 
while  he  owned  the  bnalneBS  and  sold  It  to 
plalntur,  he  did  not  Indu^  In  the  sale  the, 
nnezplred  term  of  the  lease,  nor  contract 
with  reference  to  that  subject-matter.  Touch* 
ing  this  matter,  Albert  Tranbe  Insists,  as  the 
lease  stood  in  bis  father's  name,  he,  of  course, 
was  not  a  party  to  it,  and  could  not  assign 
It  if  he  would.  Moreover,  he  says  he  did  not 
agree  to  asdgn  It,  and  that,  though  the  writ- 
ten memorandum  of  the  sale  bearing  his  sig- 
nature recites  that  It  Included  the  lease  on 
the  premises,  this  recital  was  written  on  the 
memorandum  by  his  father,  Edward  Traube, 
without  his  knowledge  and  consent,  after  he 
had  affixed  his  signature  thereto. 
The  instructiona  gtvm  in  the  main  seem  to 
have  fairly  presented  the  Issues  to  the  Jury, 
which  returned  a  verdict  against  both  de- 
fendants as  though  Qiey  were  partners  in  the 
business  and  Jointly  sold  it.  Including  the 
lease,  to  plaintiff.  There  can  be  no  doubt 
that  the  evidence  amply  sustains  this  view, 
though  there  is  an  abundance  of  evidence, 
too,  sustaining  the  theory  of  defendants  that 
Albert  Traube  alone  owned  and  conducted 
the  business  in  the  buildings  which  had  there- 
tofore '  been  leased  by  his  father,  EJdward 
Traube,  and  that  the  latter  was  not  a  party 
to  the  contract  of  sale,  that  Albert  Traube 
did  not  agree  the  lease  should  be  assigned, 
and  that  his  father,  Edward  Traube,  merely 
added  the  words  conceraing  It  to  the  bill  of 
sale  without  his  knowledge,  after  It  was 
signed,  and  without  any  consideration  moving 
to  him,  Edward. 

[1]  It  is  argued,  first,  the  court  should 
bare  directed  a  verdict  for  both  defendants 
because  the  written  memorandum  of  the  sale 
is  insufficient,  under  the  statute  of  frauds, 
to  entitle  plaintiff  to  recover  as  for  a  breach 
of  the  contract  to  assign  the  lease  and  obtain 
the  consent  of  the  lessor  thereto.  It  Is  true 
the  writing  is  meager  with  respect  of  this 
matter,  but  it  Is  unnecessary  to  inquire 
touching  its  sufficiency,  In  view  of  the  fact 
that  plaintiff  has  fully  i>erformed  on  his  part 
The  transaction  In  suit  took  place  on  August 
13,  191«.  Tlie  subJec^matter  involved  the 
assignment  of  the  unexpired  term  of  a  lease 
ending  February  27,  1914.  This  being  true, 
that  is,  the  unexpired  term  being  for  a  period 
of  more  than  one  year,  no  one  can  doubt  the 
Influence  of  the  statute  of  frauds.  But,  be 
that  as  It  may.  It  appears  plaintiff  fully  per- 
formed the  condltlouo  of  the  contract  on  his 
part  by  paying  ovt-r  to  defendant  Albert 
Traube  the  stipulated  price  <yt  f3,600  and  en- 


tering Into  poseciialon  of  the  buaiPMii,  like- 
wise the  realtar.  described  in  the  leue.  Ii 
such  drcomstance,  though  the  contract  bs 
not  in  writing,  the  statute  <^  frauds  Is  oC  ■» 
avail,  for  complete  performance  by  <iiie  ooa- 
tractlng  party  forecloses  his  adTersary  frm 
interposing  its  provlsioiiB  aa  a  deEenaew  Ses 
Bleas  V.  Jenkins,  129  Ma  647,  81  S.  W.  988; 
Hoyle  V.  Bush.  14  Mo.  App.  408;  Self  Cor^ 
dell,  45  Mo.  345;  McConnell  v.  Brayner.  63 
Mo.  461;  Cape  Girardeau,  etc.,  R.  Go.  t.  Win* 
gerter,  124  Ma  App.  408,  101  &  W.  HIS; 
Sloan  v.  Paramore,  164  S.  W.  662. 

What  has  been  said  on  this  matter  applies 
as  well  to  the  ai^intaent  tonddns  the  snffi-  i 
dency  of  the  petition,  for  though  tlie  memo-  | 
randnm  of  writing  set  out  therein  la  some- 
what Indeflnite,  it  pleads  full  perfMraance  of  , 
the  contract  on  the  part  of  plaintiff  sa  wOL  | 

[2,  8]  The  court  permitted  plaintiff  to  tntro-  ^ 
dnoe  evidence,  over  the  objection  and  exoep-  i 
tlon  of  defendants,  to  the  ^ect  that  th^ 
agreed,  at  the  time  of  the  sale  of  the  property 
to  plaintiff,  and  for  the  same  consideration, 
not  to  embark  in  like  business  In  ttie  same  < 
neighborhood,  and  that  they  violated  this 
agreement  by  opening  up  an  establlatament 
within  a  few  blocks  of  their  former  location 
about  three  months  thereafter.  Obviously  this 
was  error  of  a  prejudicial  character,  for  Its 
tendmcy  Is  to  lead  one  to  believe  that  defend- 
ants are  reckless  with  respect  to  the  matter 
of  abiding  agreements  made  by  them.  There 
was  no  Issue  whatever  in  the  case  touching 
this  matter.  The  suit  proceeds  alone  for 
damages  occasioned  through  the  breach  of 
the  contract  to  assign  the  lease  and  procure 
the  assent  of  the  lessor  to  sudi  assignment 
It  is  entlr^y  clear  that  the  evidence  above 
referred  to  was  not  only  Irrelevant,  but  high- 
ly prejudicial.  Moreover,  this  evidence  was 
incompetent  because  It  tended  to  vary  by 
parol  the  written  contract  of  sale^  in  which 
no  such  stipulation  appears,  by  showing  an 
additional  term  of  the  agreement  contempo- 
raneously entered  Into. 

[4]  The  evidence  is  that  because  of  de- 
fendants' failure  to  procure  an  assignmoit 
of  the  lease  to  plaintiff  he  was  required  to 
pay  $100  per  month  rent  for  the  premises, 
which  otherwise  he  should  have  enjoyed 
for  the  unexpired  term  of  the  lease  at  $85 
per  month.  There  Is  an  abundance  of  evi- 
dence, too,  on  the  part  of  plaintlfl  that  $100 
per  month  was  the  reasonable  rental  value 
of  the  premises  referred  to.  On  the  other 
hand,  the  evidence  for  defendant  tended  to 
prove  the  reasonable  rental  value  of  the 
premises  was  from  $80  to  $8S  per  month 
only. 

At  the  Instance  of  plaintiff,  the  court  In- 
structed on  the  measure  of  dam^ea  aa  fol- 
lowa:  **If  you  find  a  verdict  In  favor  of  the 
plaintlfl,  you  will  assess  his  damages  in  sudi 
a  sum  as  you  may  believe  from  the  evidence 
plaintlfl  has  been  compelled  to  pay.  If  any, 
for  the  use  of  said  premise^  to  wit,  1009-16U 
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lAtajtHtm  avettoe*  In  tbe  Cltr  of  Bt  UmSm, 
Ha  In  exoew  of  |86  per  montb,  to  dato^ 
and  such  additional  amount  aa  be  would  be 
compelled  to  pay  In  th«  fatnra  for  the  nee 
of  said  premlaea,  In  excess  <tf  f86  pw 
xnontb.  If  any,  ahonld  jdalntUf remalii  In 
poaaeeilon  tbenoC  nntS  Febmary  27,  1914, 
bat  In  no  emt  ahonld  your  Terdlct  be  in  ^ 
ceaa  of  the  difference^  U  any,  between  the 
rental  mentioned  In  tbe  lease  and  the  reason- 
able rental  valoe  of  aald  pruntaea  between 
the  dates  of  October  1,  1910;  and  February 
227.  iSa.4."  The  rule  of  danugea  In  such 
cases  proceeds  aocordlag  to  the  principle  of 
compensation  for  the  loss  of  tbe  bargaliL 
Therefore  the  troe  role  by  wMch  tbe  dam- 
ages are  to  be  measured.  It  Is  said.  Is  the  dif- 
ference between  tbe  rent,  as  provided  for  In 
the  lease,  and  tlie  rental  ralue  of  tbe  prnn- 
laea  for  the  term.  Such  rental  value  la  to  be 
determined  by  retKoice  to  the  reasonaUe 
and  fair  raloe  of  the  rents  of  tbe  property 
altoated  as  It  la.  See  Hu^ws  t.  Hood,  60 
Mo.  860;  Bulest  Marx,  87  Mo.  App.  418; 
Jenklna  v.  Womadi,  148  Mo.  App.  410.  128  S. 
W.  630*,. S  Sedgwick  on  Damages  (9tb  Ed.) 
I  984.  The  rule  Is  not  designed  to  compen- 
sate the  value  of  the  term  to  plaintUt,  nor 
tbe  additional  rent  he  may  have  been  com- 
pelled to  pay  but  rather  endeavors  to  make 
good  the  Toss  of  his  bargain  by  allowing  a 
recovery  for  tbe  difference  between  tbe  rent 
reserved  In  the  lease  and  the  reasonable 
value  of  the  nnezplred  term.  See  Hnleat  v. 
Marx,  67  Mo.  App.  418,  See,  also,  Jenkins  v. 
Womach,  14S  Mo.  App.  410,  128  S.  W.  630. 
Though  tbe  latter  clause  of  tbe  Instruction 
on  the  measure  of  damages  above  copied  pur- 
ports to  limit  a  recovery  to  the  difTerence,  If 
any,  between  tbe  rental  mentioned  in  tbe 
lease  and  tbe  reasonable  value  of  tbe  rent 
of  tbe  premises,  the  body  of  the  instruction 
proceeds  as  though  plaintiff  should  be  com- 
pensated for  tbe  amount  of  rent  be  was  com- 
pelled to  pay  over  and  above  fSS  per  month, 
that  is,  the  rent  reserved  In  tbe  lease.  This 
portion  of  tbe  instruction,  when  considered 
in  connection  with  the  verdict,  which  Is  for 
tbe  precise  sum  of  f  15  per  month  for  tbe  full 
period  of  the  unexpired  term,  is  not  only  in- 
accurate, but  appears  to  be  highly  suggestive 
as  well  and  In  this  it  is  somewhat  misleading. 
The  Instruction  se^s  to  emphasize  and  put 
forward  tbe  matter  of  the  additional  rentals 
which  plaintiff  was  "compelled  to  pay,"  and 
this  feature  of  it  Is  strikingly  prominent, 
wbereas  tbe  true  rule  of  damages  in  such 
cases  is  minimized  because  of  It,  or  at  least 
indefinitely  portrayed  therein  when  the  en- 
tire context  Is  considered.  This  Instmctton 
should  be  redrafted  on  a  retrial. 

For  the  reasons  above  stated,  the  Judgment 
la  reversed  end  the  cause  remanded.  It  la 
so  ordered. 

BETNOLDS,  P.  J.  and  ALLEN  J.,  concur. 


WALDEN  T.  AMERICAN  BANKERS'  AB- 
SUR.  GO.   (Na  18606.) 

(St.  Lotds  Court  of  Appeals.  Missouri.  May 
1914.    ReheariDB  Denied 
May  21,  1914.) 

1.  Masteb  and  Sebvant  (i  7S*)— GonTBaOT 

or  EMPLOTUENT— BSEACH. 

Where  a  contract  employing  pltdaUff  pro- 
vided that  he  should  devoto  his  entire  time  to 
tbe  emplormeot  and  that  the  arranKemeat 
should  continue  while  mutually  satisfactory, 
with  the  underBtandlng  that  either  party  might 
terminate  it  by  giving  to  the  other  80  days'  no- 
tice by  letter  of  a  dedre  to  do  so.  plaintiff 
having  ceased  to  work  for  defendant  on  August 

1.  1911^  without  having  given  or  received  any 
notice  as  provided  in  the  contract,  thereby  voF- 
nntarily  terminated  the  contract  and  was  not 
entitled  to  recover  salary  thereunder  for  a  sub- 
sequent period  because  of  defendant's  refusal 
to  accept  further  Hervicea  when  tendered. 

Noto.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  80-l<»;  De&  IMg.  f 
73.»] 

2.  Master  and  Ssbtaut  (1  76*)— ComuoT 
or  EiCFLOTioira— Bbbaob. 

One  who  snes  on  a  contract  for  personal 
services  must  show  that  the  services  have 
been  fully  performed  or  their  performance  has 
been  prevented  by  tbe  act  of  God  or  tbe  unwar- 
ranted act  of  his  employer^  since  in  case  of  tbe 
servant's  abandonment  of  the  contract  there 
can  be  no  apportionment  thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  96;   Dec.  Dig.  S  75.*] 

3.  Masteb  and  Servant  (6  50*)  —  Contract 
OF  Emflotuent— Bbeaoe— Teeunation  or 
Service— Grounds. 

Where  plalntiEE  contracted  to  render  per- 
sonal service  to  defendant  company  so  long  as 
the  arrangement  vras  mutually  satisfactory, 
both  parties  agreeing  to  give  30  days'  notice  of 
a  desire  to  teminate  the  same,  plaintiff's  omis- 
sion to  render  service  under  the  contract  with- 
out notice  was  not  excused  by  the  fact  that  a 
temporary  receiver  was  appointed  for  defend- 
ant resultinK  from  a  controversy  between  de- 
fendant's  officers  so  as  to  require  defendant  to 
accept  plaintiff's  tender  of  further  services  aft- 
er the  receiver  had  been  discharged. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  f  59.*] 

Appeal  from  St  Louis  Circuit  Court;  Eu- 
gene McQuUlin,  Judge. 

Action  by  Lewis  3.  Wald«i  against  the 
American  Bankers'  Assurance  Company. 
Judgment  for  plaintiff,  and  defendants  ap* 
peal.  Beversed. 

Arthur  N.  Sager,  of  St  I«u1b,  for  appel- 
lants.  Sturdevant  &  Sturdevant  and  Charles 
A.  Powers,  all  of  St  Louis,  for  respondent 

NORTONI,  J.  This  is  a  suit  on  an  express 
contract  to  recover  a  stipulated  salary  of  $uO 
per  week  tor  personal  services.  Plaintiff 
recovered,  and  defendant  prosecutes  the 
apiieal. 

Defendant  Is  an  incorporated  company, 
engaged  In  the  business  of  insuring  bank  de- 
posits, and  it  appears  that  plaintiff  pursues 
tbe  avocation  of  a  solicitor  of  such  Insur- 
ance. On  May  24,  1911,  defendant  employed 
plaintiff  to  represent  It  In  tbe  matter  of  solic- 
iting ai9licatl<ms  for  Insurance.  The  con- 
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tract  of  flmployment  IB  In  writtnK  and  condi- 
tioned to  the  effect  that  plaintiff  agreed  to 
devote  blB  "entlie  wortliv  time  ttaereunder." 
It  stlptilated,  too,  Ua  compenaatlon  at  the 
rate  of  $50  per  week  together  with  actaal 
travellDg  ezpoiaea.  By  the  condadlng  clause 
of  the  contract,  it  ie  provided  the  arrange- 
ment ihall  continue  in  effect  while  matoally 
satisfactory,  with  the  understanding  that 
^ther  plaintiff  or  the  company  may  terminate 
it  by  giving  to  the  other  party  30  days'  notice 
by  letter  of  a  deain  to  do  ao.  Aa  before  aald, 
the  petf  tlon  aets  out  tiie  terms  of  this  written 
contract  and  avers  "t^t  plaintiff  since  the 
24th  day  of  May.  1911,  did  devote  all  hia 
working  time  to  the  bnslnesB  of  dtfendant, 
and  to  and  indndlng  the  28tb  day  of  Octobw, 
1911,''  wtierefi>re  he  soea  tor  |6B0.  It  ap- 
pears from  plalntUTa  evidence,  tor  he  per- 
sonaXly  so  testifies,  that  he  entered  upon  the 
empli^ment  in  Kaj  and  pursued  it  oonstantly 
until  the  lat  day  of  Angoat,  3911,  wbm  he 
disctmtlnued  the  service.  Plaintiff  testlfles 
Qiat  lie  was  paid  In  full  for  all  services  ren- 
dered under  the  contract  until  August  lat  of 
that  year,  and  .the -suit  here  iwoceeds  for  bla 
agreed  compensation  at  $00  per  week  from 
and  after  August  Ist  to  and  Including  Octo- 
ber 28,  1911.  ^Douching  Oie  matter  <^  quit- 
ting the  service  on  August  1st,  the  fc^lowing 
qnestlons  directed  to  and  answers  by  plaintiff 
appear:  "Q.  Well,  what  happened  then?  A. 
Well,  I  discontinned  aervicea  at  that  time. 
Q.  What  do  you  mean  by  that?  A.  I  mean  by 
that,  that  I  didn't  aoUdt  any  further  in  Indi- 
ana for  the  company.  Q.  For  bow  long?  A. 
WcO^  I  never  did  after  that,  after  the  Ist  of 
Angust,"  Plaintiff  further  testifies  that  aft- 
er having  discontinued  the  performance— that 
Is,  serving  defendant  under  his  contract— on 
August  1st;  he  made  a  contract  with  the  In- 
ternational Uve  Stodc  Insurance  Company  to 
■dl  stodc  for  them.  He  puraned  this  for  a 
time  by  soliciting  apj^catlona  fOr  the  stock  of 
the  International  Live  Stock  Insurance  Com- 
pany of  Indianapolis  on  an  arrangemrait  for 
commissions  on  sales,  and  on  October  28, 
1911,  entered  the  employ  of  the  American 
Surety  Aasodatlou  of  Peoria,  111.,  soliciting 
atoc^  snbBcilptlons  for  them.  At  no  time 
after  August  1,  1911,  did  plaintiff  perform 
any  sorlces  for  defendant  here,  and,  accord- 
ing to  his  testimony,  he  voluntarily  discontin- 
ued 8uc3i  employment  under  his  contract  wltli 
defendant  on  that  date  because  he  heard  of 
a  receivership  proceeding  in  which  defend- 
ant was  Involved.  However,  it  appears  that 
about  August  14th  defendant  became  free 
from  the  recdvership  proceedings,  and  there- 
upon plaintiff  offered  to  go  about  the  further 
performance  of  his  contract  and  requested 
instructions  concerning  it  Defendant  did 
not  furnidi  the  instructlona,  and  plaintiff  at- 
tended to  the  purault  of  his  new  employment 
with  the  Interaatlonal  live  Stock  Insurance 
Company. 

[1]  It  is  obvious  plaintiff  is  not  entitled  to 
zecovw,  and  the  court  should  have  ao  de- 


dared,  for  that  It  ooDdnslTely  appean  on 
his  own  statemoit  that  he  v<^untarlly  atwn- 
doned  the  contract  of  emplt^moit. 

[I,  t]  It  Is  true  the  contract  stipiilmtes  for 
80  days*  notice  to  t>e  given  by  eltiier  par^ 
to  the  other,  with  a  view  of  its  dlaooDtinn- 
ance,  and  omdderabile  stress  la  laid  upon 
this  requirement  because  no  such  notice  was 
evw  given  by  eftlier  party.  Bat  obvioosly 
this  provision  may  not  be  invoked  by  ppyiwHff 
if  it  appean,  as  it  does,  tbat  he  abandcmed 
the  contract,  for  by  ao  doing  he  is  estopped 
with  respect  of  that  matter  because  of  his 
bread!  of  it  in  vidnntarlly  qnitdng  Um  aerv- 
Ice  without  notice  to  defendant.  One  may 
not  avail  himself  of  benedta  accruing  from 
his  own  wrong.  The  suit  proceeds  to  vecov- 
w,  as  befon  atated,  «l  an  ezi^eaa  owtxaet 
involvii^  personal  aervicea.  nim  can  be  no 
doubt  that  one  who  sues  upon  a  contrect  for 
pwsooal  services  must  show  that  the  aarvices 
have  been  fully  performed,  or  that  thMr  per- 
formanoB  haa  been  prev^ited  by  the  act  of 
God  or  the  unwarranted  act  of  hla  Mnployer. 
In  case  of  an  abandonment  of  the  contract 
by  a  servant  or  ent^oy^  thue  can  be  no 
apportionment  of  the  contract  Bodi,  It  is 
said,  has  always  been  the  rule  at  common 
law  both  as  to  menial  services  and  services 
In  the  nature  of  a  bailment  locatlo  cqperis 
fadeodl.  Gruetzner  v.  Ande  Fur.  Co.,  28  Mol 
Appl  263,  266;   Paul  T.  MlnneapoUa,  etc 
Co.,  87  Mo.  App.  647;  Strodi  v.  McGUntoek, 
128  Ma  App.  368,  107  8.  W.  416;  Barp  v. 
Tyler,  73  Mo.  617;  Banse  v.  Tate,  62  Ma 
Asp.  ISO.  In  the  two  cases  lost  dted.  it 
is  said  the  only  exception  to  the  gmeral  rule 
above  stated,  which  obtains  in  this  state, 
ts  in  cases  relating  to  building  contracts,  as 
is  illustrated  in  Hayder  v.  Owen,  01  Ma 
27a  See^  also.  Teats  v.  Ballentlne,  56  Ma 
530.  Here  plaintiff  saya  he,  of  his  own  voli- 
tion, discontinued  the  employment  and  serv- 
ice of  defendant  upon  hearing  of  the  receive 
ship  proceedings  on  August  1st  and  procorcd 
employment  with  another  company  on  a  com- 
misdon  bads.   It  la  trua  upon  learning  Uiat 
defendant  had  survived  the  zecdversldh 
piaiTitttr  proffered  his  services  to  it  on  Au- 
gust 14th  and  requested  instructloDB  as  to 
what  to  da   No  instructlona  wore  ever  Issued 
to  plaintiff,  and  be  saya  he  performed  no 
service  for  defendant  thereafter.  In  tUs  suit 
plaintiff  seeks  to  recover  for  the  two  wedu' 
time  Intervening  betweat  August  1st  and 
August  14th,  as  well  as  for  all  of  the  time 
thereafter  until  and  Induding  October  2S; 
1911,  and,  indeed,     tlie  finding  and  Ju^cmeat 
appealed  from,  he  la  awarded  the  contract 
salary  of  $60  per  week  for  aU  of  tUa  Ume. 
It  is  not  only  dear  that  he  may  not  be  ao 
compensated  In  the  circumstances  of  the  case, 
but  it  is  equally  clear  that  he  may  not  lecov^ 
er  in  any  amount,  for  manifestly  be  abondcnt- 
ed  the  contract  of  his  own  accord,  in  that  he 
embarked  upon  another  ouiAayniait  and 
made  no  proffer  to  serve  defendant  from 
August  1st  to  August  14tli,  whereas  hia  coo- 
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tract  required  that  be  ebonld  devote  his  en- 
tire time  to  tbe  awrlce  of  de^dant 

Touddns  the  receiTwaMp,  nothing  appears 
save  that  a  controreray  eztsted  among  the 
officers  of  defendant,  and  a  receiver  was  ap- 
pointed, who  seems  to  have  continued  for  but 
a  short  time  and  was  discharged  about  An- 
gnst  14th.  However,  there  Is  no  suggestion 
that  defendant  was  Inaolv^  at  the  time,  or 
that  it  became  so  thereafter.  The  mere 
fact  of  tbe  receivership  did  not  operate  a 
resdsaion  of  the  contract  on  the  part  of  de- 
fendant so  as  to  enable  platotlff  to  abandon 
Its  farther  performance,  as  ha  did  on  August 
1st,  and  thereafter  sue  thereon  as  for  a 
brcAcfa  becanse  detendant  neglected  to  In- 
stmct  him  to  commence  work  again  after  the 
receiver  was  discharged.  8to  Bird  v.  Austin, 
40  N.  T.  Super.  Ct  100.  See,  also,  Smith  on 
Raceiverahlp,  1 17,  p.  01;  Ooz  v.  Volkert,  86 
Mo.  OOS.  Bspadally  Is  this  true  In  view  of 
tbe  fact  it  appears  plalntUT  vatered  tbe  em- 
plcv  of  another. 

The  Judgment  should  be  reversed.  It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  ALLB3N.  concur. 


DATIS  V.  McCOLL  et  al.    (No.  11006.) 

OitT  Court  of  Appeals.  Missouri. 
April  6,  1914.    Rehearing  Denied 
May  4,  1914.) 

1.  Bills  and  Notes  {U  155,  ISO*)— Neootia- 

BILITT— AtTOBNET'S  FtEM  AND  OoWfl— "Suif 

Crtain." 

Under  Bsv.  St^  1909,  I  0972,  stating  tbe 
regnirements  of  a  negotiable  Instrument,  and 
section  0073  prqyldinK  that  the  sum  payable  is 
a  sum  certain,  within  the  precedfaig  section, 
though  pasraUe  with  oosts  of  coUectira,  or  an 
attorney  ■  fee  if  payment  shall  not  be  made  at 
maturity,  notes  were  negotiable,  though  they 
provided  for  the  iMiyment  of  attorney's  fees  and 
expenaea  ot  c^lsctlon,  and  that  the  time  of  pay- 
aunt  might  be  ezteMsd  without  notice  to  1»- 
dorsers. 

pCd.  Note.— For  other  cases,  sss  BIHs  and 
Notes,  Cent.  Dig.  H  408,  407-410:  Dec.  Dig. 

H  iea.*3 

2.  Buxa  AND  Notes  (H  155, 160*)— Neqotu- 
BiLrrr- AiTOKifET's  Fees  and  Costs. 

Notes  wbidi  provided  tor  the  payment  of 
attorney's  fees  and  expenses  of  collection  apon 
default  in  payment,  and  that  the  time  of  pay- 
ment might  be  extended  without  notice  to  In- 
dorsers,  etc.,  were  nonnegotiabl^  under  tbe  com- 
mon law. 

[Ed.  Note.— For  other  cases,  sea  Bills  and 
UUef  ^*]^^*  ^  ^  ^-^10;  Dec.  Dig. 

8.  Bnxs  AND  Notes  (1  117*)— Conbtbuction 
AKD  Operation— Law  OovKaniHa. 

Notes  made  and  payable  In  Iowa  were 

lowa  contracts. 
[Ed.  Note.—FDr  other  cases,  see  Bills  and 

Notes,  Cent  Dig.  |i  De&  Dig.  1 117.*] 

4.  BZUa   AHO   NORS  .({   623*)— AonoNB 

AOAIN8T  IHDOBSXB— SUETICIENCr  OF  EVI- 
DENCE. 

In  an  action  against  tiie  indorser  of  a  non- 
negotiaMa  note,  tbe  introdnetitm  in  evidence 
ot  the  note,  wiut  proof  of  tbe  indorser's  signa- 


ture, does  not  mafae  out  a  case,  and  there  must 
be  proof  of  the  actual  agreement  under  which 
the  indorsement  was  made,  and  that  It  was  for 
a  sufficient  consideration. 

[Ed.  Not&— For  other  cases,  see  BiUs  and 
^Mi,  Cent.  Dig.  H  1822-1^;  Dec  Dig.  | 

S.  BriDBifox    ({  3S*)— JuinoxAL  Notxcb— 

Laws  of  Otheb  States. 

The  courts  of  Missouri  will  not  take  judi- 
cial notice  that  the  Negotiable  iDstruments  Act 
has  been  passed  and  is  in  force  in  lowa. 

[Bd.  Not&— For  other  cases,  see  Bvldoie^ 
Oent.  Dig.  II 8S,  SI;  Dec  Dig.  1  86.*] 

6^  ConxaACTB  (I  2*)— Aonoira— Law  Qov- 

EBNINO. 

In  an  action  on  an  Iowa  contract,  where 
there  Is  neither  proof  nor  grounds  for  presump- 
tion as  to  the  law  of  lUiwa,  the  law  of  Mteaonxi 
will  be  arobed. 

[Ed.  Note.— For  other  cases,  see  Contract^ 
Cent.  Dig.  II  2,  41,  145;  Dec.  Dig.  I  2.*] 

7.  Evidence  (|  80*)~PBESincPTiONB— Laws 
OF  Other  States. 

Where  the  common  law  was  in  force  In  a 
state  prior  to  its  admission  Into  tbe  Union  Iv 
force  of  statutes  of  which  the  courts  of  Missouri 
can  talce  Judicial  notice,  it  will  be  presumed,  in 
the  absence  of  proof  to  the-contra^,  that  it  Is 
still  in  force. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  101 ;  Doc.  Dig.  |  80.*] 

8.  Evidence    (|    84*)— Judioeal  Nond— 
Laws  of  Unitid  States. 

The  courts  of  Missouri  will  take  Judicial 
notice  of  the  acts  of  Congress  of  a  public  na- 
ture. 

[Ed.  Note.-~Por  othw  cases,  sea  Evidence, 
Dec.  Dig.  i  84.*] 

9.  EVIDBNQE  (I  2S«)— JUDIOXAX.  NOTIOK— Til- 
BITOBIAL  liAWB. 

The  courts  at  Mlssoari  will  take  Jndlda] 
notice  of  the  territorial  laws  of  Missouri. 

[Ed.  Note^For  other  cases,  see  Evldenoeb 
Cent.  Dig.  II  86,  86,  48;  DecTDlg.  I  2&*] 

10.  EviDBNOi  (8  80*)— OoincoN  Law— Pbe- 
stFitPTioN— Adoption  bt  Statute. 

Under  Act  Cone.  June  4.  18li2.  c.  96,  I  14, 
2  Stat.  747,  providing  that  tbe  people  of  Mis- 
souri territory,  which  then  Included  Iowa, 
should  be  enttued  to  judicial  proceedings  ac- 
cording to  tbe  common  law.  Act  Missouri  Ter- 
ritorial LegiBlature  Jan.  19,  1816  (1  Terr. 
Laws,  p.  436)  |  1,  providing  that  the  common 
law  of  England  and  certain  statutes  in  aid 
thereof  should  he  the  rule  ot  decision  until  al- 
tered or  repealed  by  tbe  Legislature,  Act  Cong. 
April  20.  1836,  c  64,  6  Stat  10,  putting  in 
force  in  Wisconsin  territory  the  system  of  laws 
in  force  under  tbe  ordinance  of  1787  (Ber.  St 
[U.  SJ  p.  15  (U.  S.  Comp.  St.  1001,  p.  Ix])  ar- 
ticle 2  of  which  provided  that  the  inhabitants 
of  the  territory  should  be  entitled  to  judicial 
proceedings  according  to  the  course  of  the  com- 
mon law,  and  Act  June  12,  1838,  c.  06,  S  12,  5 
Stat  238,  providing  that  the  existing  law  of 
Wisconsin  territory  should  be  extended  over 
Iowa  territory,  the  common  law  was  In  force  in 
Iowa  prior  to  its  admlssioD  into  the  Union,  and, 
in  tbe  absence  of  proof  to  the  contrary,  it  will 
be  presumed  by  the  courts  of  Missouri  to  be  still 
in  force, 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Oent  Dig.  I  101;  Dec  Dig.  |  80.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A.  Lucas,  Judge. 

Action  by  Frank  H.  Davis  against  A.  J. 
McCoU  and  others.   From  a  Judgment  for 
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plaintiff,  deftodant  appeala  Berened  and 
remanded. 

Hughes  &  WUtsett,  of  Kansas  City,  for  ap- 
pellant Lathrop,  Morrow,  Fox  &  Hoor^  of 
Kansas  City,  for  respondent 

TBIMBLE.  J.  In  this  case  plaintiff 
brought  five  suits  In  a  Justice  court  of  Jack- 
son county,  Mo.,  upon  fire  notes  by  merely 
filing  wltb  tbe  Justice  the  said  notes  without 
further  statement  of  his  cause  of  action. 
Summonses  were  issued  and  served  upon  the 
defendant  in  each  of  the  suits,  and  on  the 
return  day  Judgment  was  rendered  for  plain- 
tiff. Defendant  appealed  to  tbe  circuit  court, 
where  the  five  suits  were  by  agreement  con- 
solidated Into  one.  A  Jury  was  waived  and 
the  cause  submitted  to  the  court  Plaintiff 
offered  in  evidence  the  five  notes  and  rested. 
Defendant  d^nrred.  The  court  overruled 
the  demurrer  and  rendered  Judgment  for 
plaintiff  on  the  notes.   Defendant  appealed. 

All  of  the  notes  are  dated  at  Dee  Moines, 
Iowa,  December  29,  1906,  and  are  identical, 
except  they  respectively  fell'  due  on  the  Ist 
days  of  August  and  October,  1907,  and  April, 
May,  and  July,  1908.  Tbe  following  sets 
forth  the  other  terms  of  all  of  the  notes: 
"$200.00.  Des  Moines,  la.,  Dec.  20, 1906.  On 
or  before  the  1  day  of  May,  1906,  for  val- 
ue received  I  promise  to  pay  to  the  order 
oi  A.  3.  McOoU  the  sum  of  two  hundred  dol- 
lars, payable  at  Des  Moines,  Iowa,  with  In- 
terest at  8  i>er  cent  per  aimnm  from  date. 
Interest  payable  sanianuuaUy.  Upon  default 
of  payment  of  Uila  note  the  makers,  in- 
dorsers,  guarantors  and  sureties  agree  to  pay 
all  attorneys'  fees  and  expenses  of  collection, 
and  consent  that  any  Justice  of  the  peace 
may  have  jurisdiction  of  this  note  to  the 
amount  of  $300.00  and  do  hereby  sever- 
ally waive  demand  of  payment,  protest  and 
notice  of  protest  of  this  note,  and  consent  that 
time  of  payment  may  be  extended  without 
notice.  A  failure  to  pay  Interest  when  due 
shall  cause  this  note  to  become  due.  A.  W. 
Dudley."  On  the  back  of  each  appeared  tbe 
fbllowlng:  "A.  J.  McOoll.  Without  recourse 
<mme.  J.  B.  TnrrllL"  Tbenameof  A.  J.Mc* 
Coll  on  tbe  back  of  tbe  notes  was  admitted  to 
t>e  Mb  signature. 

[1.2]  It  wiU  be  observed  that  tlie  notes 
provide  for  the  payment  of  attorneys'  fees 
and  expenses  of  collection,  and  that  Oie  time 
of  payment  may  be  extended  without  notice. 
Under  the  statutory  provisions  of  the  Nego- 
ti^le  Instruments  Law,  this  would  not  de- 
stroy their  n^tiabiUty.  Sections  9872,  9073, 
B.  S,  Mo.  1909.  However,  without  these 
statutory  provisions,  the  notes  are  not  nego- 
tiable McCoy  T.  Oreen,  83  Mo.  626,  loc  tdt 
688;  First  National  Bank  v.  Gay,  68  Mo.  33, 
21  Am.  Bep.  430;  Samstag  v.  Conley.  64  Mo. 
476;  CTASsy  v.  Gray,  88  Ma  App.  454;  Cul- 
bertson  v.  Nelson,  93  Iowa,  187,  61  N.  W.  854, 
27  li.  B.  A.  222,  67  Am.  St  Bep.  266;  Wood- 
bury T.  Boberta,  CO  Iowa,  848,  IS  N.  W.  312. 


44  Am.  Bep.  685;  Chouteau  Allen.  70  Ma. 
200;  Coffin  v.  Spencer,  39  Fed.  262. 

[31  And  it  will  be  further  noticed  tJoat  tbe 
notes  were  all  made  In  Iowa,  are  payable  in 
Zowa,  and  are  therefore  Iowa  contracts.  39 
Cyc.  898;  South  Missouri  Land  Co.  v. 
Rhodes,  54  Mo.  App.  129;  Central  National 
Bank  v.  Cooper.  86  Mo.  App.  883;  Case 
Threshing  Machine  Co.  v.  Tomlln,  174  Mo. 
App.  512, 161  S.  W.  286,  loa  dt  280.  and  cas- 
es dted. 

[4]  If  the  note  is  nonnegotlable,  tlie  mere 
writing  of  bis  name  by  defendant  McColl  on 
tbe  ba<^  thereof  vrlll  not  make  him  liable  as 
an  Indona.  niere  must  be  proof  of  the 
actual  agreement  under  whidi  tbe  Indorse- 
ment was  made,  and  that  it  was  for  a  mf- 
fldeut  consideration.  ShafTBtall  v.  McEHuiIel. 
162  Pa.  588,  25  AtT.  676;  4  Am.  A  Bug.  Ency. 
of  Law  (2d  Ed.)  pp.  47&-80;  Story  r.  li^amh, 
62  Mich.  626, 18  N.  W.  248;  Frevall  v.  Fitch. 
5  Whart  (Pa.)  826,  84  Am.  Dec.  558.  There 
is  a  vast  difference  between  the  UablUty  of 
an  Indorser  on  a  negotiable  and  a  nonnego- 
tlaUe  Instrument  Norton  on  Bills  and  Ntrtes 
(Sd  Ed.)  8:  1  DaniflA  on  Negotiable  Instru- 
menta  (6ttt  Ed.)  I  666.  Consequently,  tbe  mere 
introduction  In  evidence  ot  a  nonnesottable 
note,  wltb  proof  of  tbe  signature  of  tlie  i>ayee 
on  Oie  back,  will  not  make  out  a  case  against 
one  as  an  Indorser.  ^Iliere  must  be  proof  of 
tbe  contract  made  at  the  time  of  tbe  indorse- 
moit  This  Is  said  without  passing  on  tbe 
question  whether  any  one  but  the  inunediate 
indorsee  could  sue  tbs  indorser  of  a  nfmnego- 
tlable  instrument 

[8]  There  was  no  proof  that  Iowa  has 
passed  a^A  has  in  force  the  statute  known 
as  the  Negotiable  InstrnmentB  Act,  and  the 
liaUllty  of  defendant  must  be  determined  by 
tbe  law  of  that  state,  tf  tbe  same  can  be  as- 
certained or  presumed.  We  cannot  take  Ju- 
dicial knowledge  of  the  existence  of  such 
statute  in  Iowa.  In  Bashall  t.  Bailroad,  249 
Mo.  609,  loc.  dt  516,  155  S.  W.  426.  427.  it  la 
said:  "Our  courts  do  not  take  Judicial  cog- 
nizance of  the  laws  of  sister  sutes  or  for- 
eign conntrira,  when  they  are  issuable  facts 
In  any  controversy.  In  such  cases  formal 
proof  must  be  made  Just  as  of  any  other  fact, 
and  It  is  immaterial  that  the  court  may  be 
possMsed  of  Independent  knowledge  of  the 
foreign  laws." 

[I,  7]  But  i^alnUlt  contends  that,  as  thert 
Is  BO  proof  of  vrtOit  Oie  law  in  Iowa  is,  we 
are  authorised  to  apply  the  law  existent  and 
in  force  in  our  own  state.  This  may  be  tme 
vhecB  there  la  neither  proof  nor  ground  for 
presnmptlon  as  to  what  Qie  law  In  the  other 
state  Is.  In  such  case,  since  the  court  liu 
BO  proof  of  the  biw  in  force  In  the  other  states 
and  has  nothing  uiron  which  to  base  a  pre- 
sumption as  to  what  that  law  Is,  it  will  not 
say  it  is  helpless  and  without  law,  but  will 
apply  the  law  of  its  own  forum,  whether  that 
be  the  common  law.  or  a  statute^  But  when- 
ever  the  other  state  In  question  is  one  cos- 
coming  which  we  are  required  to  take  Judt 
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dAl  knowtoOge  of  Oe  fact  that  tbe  common 
law  was  in  force  prior  to  its  admission  into 
the  Uukn^  then.  In  tbe  abaence  of  proof  to 
the  contrary,  w»  must  preamne  that  the  com- 
mon law  baa  eontlnved  in  force  and  la  attU 
In  ezlatence  tbara  It  boiTOTOT,  Uie  other 
state  la  me  ot  whlcb  we  can  take  judicial 
knowledge  that  the  common  law  was  never 
In  force  prior  to  Its  admission,  we  can,  in 
the  abeowe  of  proof  as  to  its  law,  apply  oar 
own  atatotea  and  system  of  law.  Aa  said  in 
Haielett  t.  Woodruff,  IfiO  Mo.  lo&  dt  B40, 
SI  8.  W.  104S,  1049:  "It  is  only  In  respect 
of  those  states  which  were  never  subject  to 
the  common  law  tliat,  In  the  absence  of  proof 
as  to  the  lex  loci  eontractna,  the  court  will 
apply  the  statute  laws  oC  the  fomm." 

Consequently  the  question  arises:  To 
which  class  of  states  does  Iowa  beloogT  Is 
she  a  state  in  wldch  the  common  law  never 
prevailed  before  her  admission  Into  the  Un- 
ion, or  is  she  one  in  which  the  comm<m  law 
was  put  In  force^  prior  to  her  admission,  by 
any  statute  or  ordinance  of  wMeh  we  ore  ro- 
owtred  to  take  jvdUAal  noHoeT  Hereltmlght 
be  readily  taken  for  granted  that,  Inasmuch 
as  Iowa  waa  a  part  of  tbe  Louisiana  Pur- 
chase and  was  therefore  under  dvU  or 
French  law,  she  was  never  under  the  com- 
mon law  prlot  to  her  admission.  But  the 
ftict  that  she  was  under  Frendi  law  while  a 
part  of  the  Louisiana  Purchase  is  not  ma- 
terial if  the  conuwm  law  was,  prior  to  her 
admission,  put  tai  force  there  &y  wu  statute 
of  tohkih  tee  ore  required  to  have  judicial 
knoioledge.  If  it  was,  then  we  must  take 
judicial  notice  that  the  common  law  was,  by 
the  passage  of  such  ordinance  or  statute,  put 
in  force  there  at  that  time,  and,  having  been 
once  in  force,  that  law  Is  presumed  to  have 
remained  in  force  until  the  contrary  is 
sbown.  The  case  of  Flato  v.  Mulhali,  72 
Mo.  522,  is  not  contrary  to  but  supports  this 
rule.  The  court  In  that  case  held  that  ju- 
dical notice  could  not  be  taken  of  the  laws 
of  Texas;  that  as  no  proof  of  the  Texas 
laws  was  offered,  and  as  there  was  no  basis 
for  a  presumption  that  the  common  law  was 
ever  In  force  there,  tbe  court  could  not  pre- 
sume that  it  was.  At  page  626  of  72  Mo., 
the  court  say:  "If  tbe  common  law  ever 
prevailed  there,  or  now  prevails  there,  it 
must  be  bv  virtue  of  some  ttatutorv  provi- 
«ion  of  which  we  cannot  take  fudiotal  notice. 
Ab  no  evidence  was  introduced,  and  no  pre- 
gumption  can  he  indulged  as  to  the  lex  led 
contractus,  the'  law  of  the  forum  must  gov- 
ern."  (Italics  ours). 

So  that  if,  aa  stated  before,  the  common 
law  was  put  In  force  In  Iowa,  prior  to  her 
admission,  by  any  ordinance  or  statute  of 
which  we  must  take  judicial  notice,  then  that 
law  is  presumed  to  have  remained  in  force 
until  now.  In  the  absence  of  any  proof  to  the 
ooDtrary. 

An  examination  of  the  various  laws  and 
ordinances  of  Cktngress  dealing  with  Iowa 
primr  to  ber  admission  into  the  Union,  and 


of  the  territorial  laws  of  Ktssoul  when  Iowa 
was  a  part  of  the  territory  of  Missouri,  will 
dlsdosb  liiat  the  common  law  was  dearly  es- 
tablished there  by  laws  of  wUch  we  are 
bound  to  take  judicial  knowledge. 

[I,  •]  These  vayioos  acta  of  Congress, 
which  are  all  of  a  public  nature,  and  the  ter- 
ritorial laws  of  Missouri,  are  all  within  our 
judicial  notice  without  proofL  1  Oreenleaf 
on  Bvld.  f  490;  17  Am.  &  Bug.  Bney.  of  law 
(2d  Ed.)  028;  Mobile,  etc.  By.  v.  Brombe^ 
141  Ala.  258,  37  South,  locdt.  401;  Missouri, 
K.  ft  T.  By.  T.  Wise,  101  Tez.  460,  109  S.  W. 
112;  Overton  v..McCabe^  8S  Tex.  Civ.  App. 
183,  79  S.  W.  861;  Perry  r.  Morris,  7  Ind.  T. 
146^  104  &  W.  671;  Qxeene  v.  Boas,  167  Ala. 
68.  47  South.  266. 

[10]  After  possessifm  was  taken  of  the 
Louisiana  Purchase  vnder  the  treaty  with 
Napoleon  and  the  act  of  Congress  of  October 
31. 1803  (2  Stat  245,  c.  1),  Congress,  by  an  act 
approved  March  26, 1804  <2  Stat  283,  c.  38), 
divided  the  purchase  Into  two  territories,  and 
all  north  of  the  thirty-third  degree  of  north 
latitude  was  called  the  district  of  Louisiana. 
This  was  changed  to  the  territory  of  Louisi- 
ana by  act  of  CoDgress  approvcMl  March  3, 
1805  (2  Stat  381.  c.  81).  The  act  of  Congress 
of  June  4,  1812  (2  Stat  743,  c.  95),  changed 
the  name  thereof  to  the  territory  of  Missouri 
and  made  a  number  of  provisions  for  its  gov- 
ernment The  territory  of  Missouri  induded 
what  is  now  known,  as  Iowa,  and  the  four* 
teenth  sectitcm  of  said  act  of  Coi^ress  of  June 
4.  1812,  provided  that:  "Tbe  people  of  tbe 
said  territory  shall  always  be  entitled  to 
proportionate  representation  In  the  General 
Assembly;  to  judicial  proceedings  according 
to  the  common  law  and  the  laws  and  usages 
in  force  In  the  said  territory."  While  the 
territory  comprising  what  Is  now  Iowa  was 
stlU  a  part  of  the  Missouri  territory,  the  Ter- 
ritorial Legislature  of  Missouri  passed  an  act 
January  19.  1816  (1  Terr.  Laws.  p.  486),  sec- 
tion 1  of  which  provided:  "The  common  law 
of  England,  wblch  is  of  a  general  nature, 
and  all  of  tbe  statutes  of  the  British  Parlia- 
ment in  aid  of  or  to  supply  the  defects  of 
said  common  law,  made  prior  to  the  fourth 
year  of  James  I.  and  of  a  general  nature,  and 
not  local  to  that  kingdom,  which  said  common 
law  and  statutes  are  not  contrary  to  the  laws 
of  this  ^Tltory,  and  not  regnant  to,  <w  in- 
consistoit  witli,  tbe  Constltntion  and  laws  of 
the  United  States,  aihall  be  the  rule  of  ded- 
sl<Hi  of  this  territory  nntU  altwed  or  repealed 
1^  the  LegtslatnTe."  Laws  Mo.  Territory 
(Dee.  Sees.  1816)  p.  32,  {  1. 

After  Missouri  became  a  state,  that  part  of 
the  territory  of  Missonri  comprising  what  is 
now  Iowa  waa  by  act  of  Congress  made  a 
part  of  the  territory  of  ^sconaln.  Ttae  ad 
of  Congress  of  April  20,  18S6  (6  Stat  10,  c. 
51),  by  which  the  territory  of  Wisconsin  was 
crrated,  put  in  force  the  same  ^stem  of  laws 
in  force  under  the  ordinance  of  1787,  ap- 
proved July  18, 1787,  governing  the  northw 
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territory,  out  <rt  vtibA  Wlaeonsln  mm  one  of 
the  five  8tat«  earred.  AxtSela  2  of  Uils  ordi- 
nance of  1787  provided  tbat:  "The  lAhablb- 
ante  of  tbe  aald  territory  tihaU  always  tw  en- 
titled to  *  *  *  Judicial  prooeedlnga  ac- 
cording to  tbe  fxmrae  of  tbe  common  law." 

Tbe  Bnpr^ne  Oonrt  of  lUlnols,  in  Fenny  t. 
Little^  3  Scant  (IU>)  801,  beld  tbat  this  proTl- 
fiiim  meant  tbe  common  law  as  it  was  tben 
understood  and  expounded  by  tbe  courts  In 
America.  And  the  fonrtb  year  of  the  reign 
of  King  James  I  was  the  yeu  fixed  for  the 
transplanting  of  Uie  ocMmnon  law  into  Amer- 
ica, becaose  tbat  was  Ibe  period  at  whldi  the 
first  territorial  goremment  was  established 
in  America  and  with  it  the  common  law  of 
England  as  it  tben  odsted.  In  Crake  v. 
Orake.  18  Ind.  156,  loc  dt  158.  it  Is  said: 
"We  know  Judldally  tbat  tbe  common  law 
was  brought  from  England  to  this  country  by 
oar  ancestors,  and  was  declared,  •  •  * 
for  the  goremment  of  the  territory  of  the 
Northwest,  •  •  •  to  be  a  part  of  the 
fundamental  law  of  that  territory."  See, 
also,  Ckibum  t.  Harvey,  18  Wis.  166;  Stout  t. 
Keyes,  2  Doug.  (Mich.)  184,  43  Am.  Dec.  465; 
Lorman  T.  Benson.  S  Mich.  18,  loa  dt.  21,  77 
Am.  Dec  436;  Crane  t.  Reeder,  21  Mich.  24, 
loc.  dt.  61,  4  Am.  Bep.  430. 

Now  on  June  12,  1838  (6  Stat  236,  C.  96). 
Congress  by  an  act  of  that  date  organized 
the  territory  of  Iowa,  and  section  12  of  said 
act  provided  that  "tbe  existing  laws  of  the 
territory  of  Wisconsin  shall  be  extended  over 
said  territory,  •  ♦  *  subject  •  •  • 
to  be  altered,"  etc.,  by  proper  anthorit?. 

The  Supreme  Court  of  Iowa.  In  the  case  of 
O'FerraU  t.  Slmplot,  4  Iowa,  381.  loc.  clt  399, 
held  that  "the  ordinance  of  1787  for  the  gov- 
ernment of  tbe  northwest  territory  made  It 
(the  common  law)  the  law  of  tbat  country; 
and  that  was  extended  over  Wisconsin,  and 
then  the  laws  of  Wiscon^,  over  Iowa." 

So  tbat  we  see  that  not  only  was  the  com- 
mon law  established  over  what  is  now  Iowa 

the  territorial  statute  of  Missouri  of  Janu- 
ary 19,  1816,  but  that  the  common  law  was 
established  over  the  northwest  territory  by 
the  ordinance  of  1787;  that,  when  Wisconsin 
was  carved  out  of  this  northwest  territory 
Into  the  territory  of  Wisconsin,  the  same  law 
was  put  in  force  there  as  wag  In  force  under 
the  ordinance  of  1787;  and  that,  when  what 
Is  now  Iowa  was  put  Into  tbe  territory  of 
Wisconsin,  she  not  only  carried  the  common 
law  she  had  'under  tbe  territorial  l^tlslative 
act  of  Mlssonrl,  bat  she  became  anbject  to 
the  common  Law  already  In  force  in  Wlscoa- 
sin,  and.  wbui  tbe  territory  of  Iowa  was 
carved  out  of  Wisconsin,  the  same  law  exist- 
ing lo  Wisconsin  territory  was  by  act  of  Con- 
gress exteiMled  ofet  the  twritory  of  Iowa. 
And  all  of  this  ma  done  by  acts  wbldi  we 
are  bound  to  Judicially  notice.  Hence  the 
common  law  was  eetabllshed  in  Iowa  long 
prior  to  its  admission  into  tbe  Union,  and. 


havbig  bean  onee  estabUtfied.  w»  mut  pre- 
sume  that  It  has  continued  In  force  to  tbe 
present  time,  in  tbe  atMeooe  of  any  proctf  to 
the  cmtrary.  It  follow^  therefore^  tliat  as 
tbe  liability  of  defendant  must  be  determined 
aeeordlng  to  tbe  law  at  tbe  place  of  tbB  cob- 
tract,  and  as  tbe  notes  in  salt  are^  in  the  ab- 
sence of  any  statnte.  not  negotiable,  the  iicoof 
offered  in  support  of  plaintiff's  case  wms  not 
snffidoit,  and  the  demurrer  should  ha  to  bem 
sustained. 

Hie  Judgment  Is  tfierefore  reversed,  and 
tbe  cause  remanded.  All  concur. 


UEADB  T.  MISSOURI,  K.  &  T.  BT.  Ca 

(No.  13,630.) 
<St.  Louis  Conrt  of  Appeals.  MissonrL 
May  6,  1914.) 

1.  GABSXSBS    (S  406*)— CABBIA4»  of 

QEBS— BAOaAQB— lilHTTATIOII  OF  LlABn.ITY- 
The  plaintiff,  in  on  action  for  loss  of  bae- 
gage  checked  on  a  railroad,  by  declaring  apoo 
the  contract  for  the  carriH«e  ot  herself  and 
banage,  affirmed  Its  validity,  and  was  boimd  by 
a  limitation  of  liability  in  her  ticket,  whic^  she 
claimed  to  have  signed  without  knowiug  its 
contents  and  because  of  misrepresentation. 

[Ed.  Notb— For  other  cases,  see  Carrier^ 
Cent  Dig.  H  1S44-1649:  DecTlMg.  •  400.*] 

2.  AOnON  (f  27*>— COHTBAOT  OB  TOR. 

While  a  carrier  could  be  sued  for  a  loss  of 
baggage  either  ex  delicto  or  ex  contractu,  and 
the  ex  delicto  form  is  favored,  and  the  acticni 
will  be  so  regarded,  notwithstanding  the  oae  of 
such  words  as  "agreed"  bj  way  of  indac«meat, 
yet,  where  the  essential  elements  of  the  con- 
tract, including  the  consideration,  were  set 
forth,  and  the  loss  averred  as  a  breach  of  it  and 
the  carrier's  doty,  it  was  an  action  ex  eontracto. 

[Ed.  Note.— FOr  other  eaaes,  sea  Action,  OenL 
Dig.  H  180-195 1  Dec.  DAgTll  27.*] 

Appeal  from  St  Deals  Clrcnlt  Court;  Geo. 
H.  Shields,  Judge. 

Action  by  Mary  B,  Meade  against  tiie  Mis- 
souri, Kansas  &  Texas  Bailway  Company. 
From  a  Judgment  for  plalntUT,  defendant  ap- 
peals. Berersed  and  remanded,  with  direc- 
tions. 

J.  W.  Jamlaon  and  lae  W.  Hagerman,  both 
of  St  Loula,  for  appellant  B.  M.  Mcbols^ 
of  St  Lonis^  for  respondrat.  - 

NOBTONI,  J.  [I]  Olils  is  a  Btdt  for  dam- 
ages alleged  to  bare  accrued  to  plaintiff 
through  tbe  breadi  of  a  contract  <rf  caritace. 
Plaintiff  recovered,  and  defendant  prosecntes 
the  appeal. 

The  controversy  In  the  case  relates  to  a 
limitation  on  tbe  amount  to  be  recovered  un- 
der the  contract  in  suit,  and  this  Is  to  be 
determined  on  a  consideration  of  the  form  at 
the  action  employed.  Defendant  la  a  com- 
mon carrier  of  passengers  and  ^gs*g*»  Oo 
February  16, 1910,  plaintiff  pordiased  a  ticket 
from  defttidant  in  St  Louis  entitllDg  her  to 
passage  for  henwlf  and  baggage  tnm  St 
Donis,  Ho.,  to  BrownsTiUe,  Tex.,  and  Tetnm. 
over  defendant's  xallroad.    It  appears  tbe 
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Bfb.). 

tlx^  waa  a  *%oiiieMefcen^  emuatou  ttck^** 
r  tmt  it  entitled  plalntUE  to  fint-clftsa  paaaafb 
On  this  ticket  «be  ebeclied  her  baggage, 
amoDg  which  was  a  salt  case^  which  con- 
tsined  numfflovs  articles  of  weurlng  appar6L 
The  suit  case  and  contents  .woe  evlflently 
lost  in  transit.  ft»r  it  was  nerer  d^vered  to 
plaintiff,  but  there  is  no  evidence  tendtaig  to 
prove  negllgenee  on  the  part  of  defendant 
wtth  Rspect  ot  the  matter.  How  or  where 
tiie  suit  case  was  lost  does  not  appear,  and 
plaintiff  made  no  ^ort  to  show  that  It  oe- 
enrred  through  the  n^llgence  of  defendant 
Altbongb  the  transaction  Is  Interstate  in 
character,  the  tariffs  and  rates,  If  any  on 
file  with  the  Interstate  Commerce  Commis- 
sion, are  not  In  evidence,  and  no  qnestlon  Is 
made  on  that  snbject-matter. 

The  ticket  Is  not  of  the  small  card  variety, 
but,  rfttber,  la  an  extended  one  In  the  form 
of  a  contract  between  the  parties,  and  this 
contract  Is  printed  In  plain  type.  Certain 
agreements  and  conditions  are  set  forth 
therein,  and  It  appears  plaintiff  subscribed 
to  the  same  by  signing  her  name  thereto  as 
the  original  purchaser.  Among  other  things, 
it  la  agreed  between  the  parties,  and  the  con- 
tract printed  on  the  ticket  so  recites,  as  fol- 
lows: "4th.  Baggage  llablUty  Is  limited  to 
wearing  apparel  not  to  exceed  one  hundred 
dollars  In  value  for  a  whole  ticket  and  fifty 
dollars  for  a  half  ticket." 

Defendant  offered  to  pay  plaintiff  the  sum 
of  ?100  on  account  of  the  loss  of  her  suit 
case  containing  the  wearing  apparel  men- 
tioned, but  she  declined  to  accept  It,  and 
Instituted  this  suit  instead  for  ^1,050.50.  By 
its  verdict  the  Jury  awarded  plaintiff  a  re- 
covery of  $379.75.  The  evidence  tends  to 
prove  that  such  was  the  amount  of  the  actual 
loss  sustained.  At  the  trial  plaintiff  Intro- 
duced considerable  evidence  tending  to  prove 
that,  though  she  signed  the  contract  con- 
tained In  the  ticket  at  the  time  it  was  pur- 
chased,  she  was  In  no  wise  advised  of  its 
contents.  Sloreover,  It  la  said  the  ticket 
agent  assured  her  the  ticket  contained  no 
limitations  on  defendant's  llaUUty,  and  that 
it  entitled  her  to  first-class  passage  In  every 
respect  On  this  evidence  plaintiff  was  per- 
mitted to  recover  the  full  measure  of  her  loss, 
as  though  the  limitation  prescribed  on  de- 
fendant's UablUty  In  the  fourth  lutragraph 
of  the  contract  printed  on  the  ticket  over 
plaintUTa  signature  was  without  avail.  Ob- 
viously this  was  error,  In  view  of  the  fact 
that  the  suit  proceeds  as  for  a  breach  of  the 
contract  of  carriage.  Sudt  b^ng  true,  of 
coarse,  plaintiff  is  bound  by  all  of  the  terms 
of  the  contract  for  the  breadi  of  which  she 
Buea  By  declaring  npon  the  contract  plain- 
tiff  afBnns  Its  validity  in  every  part  Ameri- 
can Silver  Mfg.  Ca  v.  Wabash  R.  Co.,  174 
Mo.  Appb  184.  199.  1S6  8.  W.  8S0 ;  Cailanda 
at.  Louis  Transit  Co.,  218  Mo.  244,  260, 
112  8.  W.  249;  Sage  v.  Fluney,  156  Mo.  App. 
8<^  136  S.  W.  996,   She  may  not  sue  upon 


It  to  recover  compeuatlcHi  tar  her  loss,  .and 
at  the  same  time  repudiate  the  atlpnlatloa 
oontalned  therein,  by  which  She  and  defend- 
ant agreed  upon  the  extent  of  such  compen- 
sation in  the  contlivency  of  a  1ob&  In  a 
salt  OQ  the  oratract,  tb»  terms  of  the  con- 
tract most  control,  and  this  Is  tme  thoogh 
the  recovery  is  son^t  on  a  contract  con- 
tained In  a  railroad  tbiket,  duly  signed  by 
ttie  purchaser,  who  sues  upon  it  to  compensate 
the  loss  of  baggM&  See  Boylon  v.  Hot 
Springs  B.  Co.,  1S2  n.  B.  146,  10  Sup.  Ct 
SO,  88  L.  Ed.  290. 

[2]  But  though  such  be  true,  it  is  argued 
on  the  part  of  plaintiff  that  the  suit  here 
proceeds  ex  delicto  as  for  a  breaoh  of  the 
obligation  annexed  by  law  to  the  calling  of 
the  carrier,  and  not  uiwn  the  contract  at 
all.  In  this  view,  It  Is  urged  that  It  Is  com- 
petent to  look  to  the  evidence  tending  to 
show  the  contract  was  unadvisedly  entered 
into  by  plaintiff.  To  determine  the  form  of 
the  action,  it  is  necessary  to  set  forth  and 
consider  so  much  of  the  petition  as  is  rele- 
vant to  that  matter. 

The  averments  are  as  follows: 

"Plaintiff  avers  that  defendant  agreed,  for 
and  In  consideration  of  the  sum  of  twenty- 
five  dollars  ($25.00),  then  and  there  paid  by 
plaintiff  to  the  defendant,  to  well  and  truly 
carry  the  above-enumerated  articles,  which 
wera  contained  In  a  receptacle  commonly 
known  as  a  suit  case,  and  also  to  carry  plain- 
tiff therewith  from  St.  Louis,  Mo.,  to  Browns- 
ville, In  the  state  of  Texas,  and  at  the  last- 
mentioned  place  to  deliver  the  personal  prop- 
erty, goods,  and  chattels  above  described  to 
plaintiff  In  as  good  condition  as  when  re- 
ceived by  defendant 

"Plaintiff  avers  that  defendant  In  viola- 
tion of  its  said  agreement  and  in  total  dis- 
regard of  Its  duty  as  a  common  carrier,  as 
aforesaid,  failed  and  neglected  to  deliver  said 
property  at  Its  destination  to  plaintiff,  and 
that  all  of  the  same  has  been  wholly  lost 
to  plaintiff." 

It  appears  from  this  that  plaintiff  sets 
forth  a  contract  entered  into  on  the  part  of 
defendant  with  her  In  consideration  of  the 
sum  of  $25.  It  avers  that  for  this  considera- 
tion defendant  agreed  to  transport  plaintiff 
and  her  suit  case  to  Brownsville,  Tex.,  and 
deliver  the  property  above  described  to  plain- 
tiff In  as  good  condition  as  when  received; 
moreover,  that  defendant  "in  violation  of 
this  agieonent  and  In  total  disregard  of  Its 
duty  as  a  common  carrier,  failed  and  n^ 
lected  to  deliver  said  property  at  its  destina- 
tion." Obvipnaly  this  reveals  a  purpose  to 
declare  upon  the  contract  rather,  than  uptm 
the  common-law  llabiUt?  of  the  carrier;  for, 
though  the  latter  Is  referred  to  In  the  words 
"and  In  total  disregard  of  its  duty  as  a  com- 
mon carrier,"  the  pnmlse  and  the  oonddera- 
tlon  therefor  are  (dearly  set  forth,  as  well  as 
a  violation  of  the  agreement  aU^^^ed.  No 
one  can  doubt  that  one  may  pursue  a  common 
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carrier  for  a  low  satSi  as  Quit  Inrolved  beie 
dttier  In  an  action  ex  Cfmtraeta  or  In  one  ex 
delicto  at  tbe  option  of  the  pleadCT.  How- 
ever, Uiongh  the  pleader  may  elect  for  eltbar 
contract  or  tort,  be  ts  bound  by  and  mnet  re> 
cover  upon  the  tbeory  of  his  ideadlns.  Bee 
Wenii<jk  T.  St  Louie.  Vtc,  B.  Co.,  181  Mo. 
App.  87,  109  S.  W.  1027.  See  8  Bncr.  PL  ft 
Pr.  81B,  819,  820  ;  8  Hatchinaon,  Carriers  (fld 
Ed.)  <U.  ft  D.)  I  1S24.  The  fOrin  of  action 
ex  deUcto  Is  neaally  preferred,  and  the  courts 
are  pnne  to  so  re^rd  a  petition  if  sadi 
course  is  at  all  parmlsslble.  In  Qils  view  the 
conrts  frequently  treat  a  petition  against  the 
common  carrier  whldi  sets  forUi  by  way  of 
Indncemoit  that  It  agreed"  or  "underto<A,** 
etc,  followed  by  averments  suggesting  a  tort, 
as  one  proceeding  ex  delicto.  See  3  Bncy. 
PL  &  Fr.  81«,  820,  821,  822;  Oanaday  v. 
V.  Bys.  Go.  of  St  fiOUls,  184  Mo.  App.  282, 
114  S.  W.  88.  Our  own  conrts  construe  peti- 
tions In  cases  of  this  character  as  declaring 
ex  delicto  for  a  breaidi  of  the  duty  annexed 
by  law  to  the  calling  of  tbe  carrier  when  the 
essential  dements  of  a  ccmtract — that  Is,  both 
the  agreement  and  conslderatltm— are  not 
set  forth  therein  and  declared  upon.  See 
Clark  V.  St  Louis,  etc.,  B.  Co.,  64  Ma  440; 
Hell  T.  St  Louis,  etc..  B.  Co.,  16  Mo.  App. 
36S.  But  when  the  plaintiff's  petition,  as  in 
the  Instant  case,  seta  fOrth  the  essent^I  de- 
ments of  a  contract — that  Is,  an  agreement 
of  tbe  parties  on  a  consideration  stated — 
and  then  avers  the  breadi  of  such  agreement 
tbe  proceeding  Is  accepted  and  treated  as 
a  suit  on  contract  for  a  breacb  of  the  con- 
tractual obligation,  rather  than  for  a  breach 
of  the  obligation  annexed  by  law.  See  Wer- 
nlck  V.  St  Louis  ft  B.  F.  B.  Co.,  131  Mo.  App. 
87.  42.  4S,  109  8.  W.  1027.  Indeed,  such 
seems  to  be  the  settled  rule  of  decision  on  the 
subject  8  Ehicy.  PL  ft  Pr.  822,  thus  states 
the  law:  "A  mere  averment  of  a  promise,  ot 
the  use  of  ttie  words  'undertook'  or  'agreed,' 
does  not  constitute  a  declaraUon  on  contraci. 
It  is  necessary  to  aU^  not  only  a  promise 
or  undertaking,  but  also  a  coiudderatlon 
tlierefor." 

Mr.  Hutchinson,  in  bis  splendid  work  on 
Carriers  (3d  Bd)  |  1328,  states  the  law  on 
this  queetion  to  the  same  effect  predaely  as 
follows:  **Notwitlistanding  these  essmtlal 
differences  between  actlcms  on  the  case  and 
in  assumpdt  against  the  carrier,  It  seems  to 
have  been  In  former  times  a  very  perplexing 
queetion  how  the  one  form  of  action  should 
be  distittguUhed  from  the  other.  The  dec- 
larations In  the  two  kinds  of  actions,  accord- 
ing to  aiiproved  formulas,  were  so  nearly 
alike  tiuit  In  many  cases  the  astutest  judges 
became  perplexed  in  thdr  efforts  to  find  out 
to  which  dass  the  declaration  belonged.  It 
seems,  however,  to  be  finally  settled  that, 
wbUe  the  allegation  ot  a  promise  In  tbe  dec> 
laratlMt  will  not  be  snflldent  to  Impress  up- 
on it  the  distincUve  feature  of  a  declaration 
upon  the  contract,  because  the  words  'agreed,' 


'undertook,'  or  even  ttie  mora  dgnlflcant  word 
'promised,'  must  be  treated  as  no  more  than 
inducement  to  the  duty  imposed  by  Um  oom- 
moa  law,  jet,  it  there  be  an  averment  of  a 
promise  and  a  oonalderatlan,  the  decdantton 
will  be  construed  to  be  upon  tbe  contract 
and  not  for  the  breach  of  daty.  And  otHiae- 
qnently,  when  the  vrord  *oonalderatloii'  was 
left  out,  the  action  was  held  to  be  In  tort"  ' 

It  therefore  appears  that  manifestly  the 
pleader  elected  to  pursue  the  defendant  here 
as  for  a  breadi  of  Its  contract;  ftor  in  the 
petition  plaintiff  sets  forth  the  essential  ele- 
ments of  the  contract  that  Is  to  say,  both  ttw 
promise  and  the  owsidawtUn)  therefor,  that 
la,  f2Sk  aitd  that  defendant  violated  its  said 
agreement  In  failliv  to  ddiver  tbe  suit  ease 
to  plaintiff  at  the  point  of  destination.  This 
being  true,  the  mere  fact  that  the  petition  re- 
cites conjunctively  therein  "and  in  totel  dis- 
regard of  Its  du^  as  a  common  carrier"  is 
unimportant  In  determining  the  torm  ot  the 
action,  for  the  words  so  carefully  dioaen  to 
portray  a  contract  and  set-  forth  its  breadi 
prevail  over  the  mere  phrase  so  conjirtned. 

The  suit  proceeding  on  the  contract,  as  it 
does,  it  appears  the  limitation  of  $100  valua- 
tion for  loss  of  baggage  must  be  treated  as 
valid,  whatever  the  facts  of  the  case  may 
and  a  recovery  beyond  that  may  not  be  al- 
lowed. 

Hie  Judgment  should  be  reversed,  and  tbe 
cause  remanded,  wltii  directions  to  enter 
Judgment  for  the  plaintiff  for  such  amonnt 

It  is  so  ordered., 

BXDTNOLDS,  P.  X,  and  ALXiEiN,  7^  concur. 


OSBOBN  T.  WABASH  B.  GO.    (No.  10610l> 

(Kansas  City  Conrt  of  Appeals:  Missowi. 
May  4,  1914.) 

1.  Trial  ({  156*)— Deiojbbeb  to  Eviokhce— 

CONSIDBaATION  OF  EVIDEnCE. 

While,  in  pasting  on  a  demnrrer  to  tbe 
evidence,  plaintiff's  evidence  mnat  be  aec»Ccd 
as  true  and  he  must  be  giyen  the  benefit  or  ev- 
ery inference  fairly  dedudble  therefrom,  yet 
where  his  evidence  does  not  contradict  defrad- 
ant's  and  his  case  rests  upon  an  inference 
scarcely  more  tiian  eonjeeture,  or  the  poMibil- 
ity  that  the  fact  might  exist,  then  tbe  court 
ought  to  look  at  the  character  of  defendant'i 
evidence. 

[Ed.  Note.— For  other  cases,  see  Trial.  Ont 
Dig.  Si  364-36«;   Dec  Dig.  »  106.*] 

2.  Bahiaoadb  (S  827*)— Aooidskts  xt  Cboob- 
xiraB— Dtttt  to  Stop,  Look,  akd  Listkit. 

A  railroad  crossing,  being  a  dangerous 
place,  a  person,  before  venturing  niton  same,! 
must  both  look  and  listen,  at  a  convenient  dis-j 
tance  from  the  crossing,  and  where  tbe  locA  viAl 
be  effective. 

[Ed.  Note.— For  other  cases,  see  Railnjoda, 
Cent  Dig.  H  1043-1056;  Dec  Dig.  {  S27.*j 

3.  lUnsoADs  (I  330*)— Accidents  is  Caoss- 
IH09— FAiLtroe  to  Gitb  Siohals. 

While,  under  Rev.  St  1909,  |  814CL  re- 
quiring the  giving  of  signals  for  a  raiuMd 
crossing,  evidence  of  an  injury  where  audi  sig- 
nals are  not  given  makes  a  prima  fade  casa^  yet 
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th«  rnla  oC  eimtrtbatorf  B«8:ItguiM  Is  not 
rogated. 

[EM.  Note.— For  other  cwM,  bm  B&ilroadi, 
Cent  Dig.  H  1071-1074 ;  Dec.  Dig.  S  330.*] 

4.  BaILBOADB  (I  330*)— ACOIDEITTS  AT  Cboss- 
INGS  — CONTEIBUTOBY  NeGUOENCE  — ReU- 
ANCE  ON  PbEOAUTIOHB  ON  PAST  OT  RAII.- 
BOAD. 

It  is  only  where  a  person  is  paying  atten- 
tion and  can  neither  see  nor  hear  anything  in- 
dicating that  a  train  is  coming  that  he  can 
presume,  without  n^gence,  that  it  one  vare 
cominff,  the'slgnato  woald  be  giftto. 

[Ed.  Note.~For  other  caaw,  see  Railroads. 
Cent.  Dig.  H  1071-1074;  De&Dig:  |  830.*] 

5.  Railboads  (8  330*>— AcoiDBNTS  AT  Cboss- 

INQ8  — CONTBIBUTOBT     NEGLIGENCE  — DCTT 

"When  View  ob  Heabinq  is  OBarrBUCTED. 
Plaintiff's  intestate,  a  mral  midl  carrier, 
being  in  an  inclosed  cart  with  hia  ears  partly 
muffled  on  a  foexy  day  drove  npon  a  railroad 
crossing  tn  front  of  an  approaching  freight  train 
and  was  killed.  The  statutory  signals  for  the 
crossing  were  not  given,  but  persons  further 
away  than  deceased  heard  the  noise  of  the 
train.  Held,  that  he  was  guilty  of  contributory 
negligence  precluding  recovery,  since  the  con- 
ditions only  increased  the  care  he  was  required 
to  ezerdse. 

[Ed.  Note.— For  other  cases,  ne  Satlnwds, 
CenL  Dig.  H  1071-1074;  Dec  Dig.  i  Saa-T^ 

8.  Etidutcb  (S  068*)— WdOBt  and  Sum- 

ciENCT— Opinion  Evidence. 

Though  a  witness  who  has  sufficient  knowl- 
edge of  the  facts,  and  who  la  so  situated  as  to 
be  able  to  form  an  opinion,  may  give  that  opin- 
ion as  to  the  distance  an  object  could  be  seen, 
yet  such  evidence  is  of  a  weak  character  as  coib- 
pared  to  positive  testimony  on  the  subject 

[Ed.  Note.— S\>r  other  cases,  see  Evidence, 
Cent  Dig.  {|  2892-2894;  Dec.  Dig.  {  568.*] 

Appeal  from  CJlrcult  Courts  Gentry  Coun- 
ty; Wm.  C.  Ellison,  Judge. 

Action  by  Eatella  Osbom  against  the  Wa- 
bash Railroad  Company.  From  a  Judgment 
for  plaintiff,  defendant  an;»eal8.  Rerersed. 

3.  L,  Mlnnla,  of  St  Loula,  J.  W.  Feery,  <a 
Albany,  and  N.  S.  Brown,  of  St  LooIb,  for 
appellant  D.  D.  Beeves  and  Kendall  B. 
Handolpli,  both  of  St  Joa^,  for  xemiondait 

TBIHBIiBI,  J.  BhorUy  before  1  o^cUtdk  lA 
the  afternoon  of  January  20,  iBll,  plaln- 
tUFa  hnsband,  Ira  B.  Osbom,  was  struck 
and  killed  at  a  public  croairing  by  cme  of  de- 
fendanf a  freight  trains.  This  anlt  Is  to  re- 
cover  damagee  for  hla  deaUi,  upon  the 
ground  tbat  It  waa  caused  by  the  negligent 
failure  of  those  In  chaise  of  the  train  to 
give  the  atatntory  crossing  signals.  Tta  an- 
swer, In  addition  to  a  general  denial,  plead- 
ed contributory  uegUgenoe.  A  trial  was  bad 
resnltiiig  la  a  Todict  for  plalntUf  In  Oie  sum 
ot  pifiOO.  D^ndant  appealed,  and  the  sole 
qoestlon  presmted  Is  whether  defendant's  de- 
murm  to  the  evidence  should  have  been 
aoBtained.  To  state  it  more  spedflcally,  the 
controvaray  la  over  the  element  of  contribu- 
tory negUgmce  charged  to  have  been  shown 
on  the  part  of  deoeased,  that  is,  upon  the 
question  whether  the  evidence  discloses  that, 
in  going  upon  the  trade  under  the  circum- 
stances, he  was,  as  a  matter  of  law,  lacUng 


Id  tbat  oara  and  caution  whi«h  ordinarily 
pradoit  posons  would  ordinarily  use  la  the 
same  altnatlon  and  drcumatances.  The  case 
presents  no  phase  of  the  humanitarian  doe- 
trlne^  It  la  based  afOely  qn  the  follure  to 
give  the  statutory  signals,  and  there  is  no 
doubt  but  that  the  evidence,  upon  all  fea- 
tures, aalde  from  contributory  negllgance, 
presented  a  case  for  the  determination  of  the 
JtUT. 

In  order  tbat  this  question  of  deceased's 
contributory  negligence  may  be  understood 
and  pnwerly  disposed  of,  it  Is  necessary  to 
state  Willi  aome  particularity  the  surround- 
ings at  the  scene  of,  and  the  drcumstances 
attmdant  upon,  Qie  iHiiing, 

The  crosidng  In  question  was  on  a  public 
road  nmnlng  due  east  and  west  The  rail- 
road rons  ^m  the  souUieast  to  the  north- 
west, and  the  trade  is  straight  fOr  some  dis- 
tance on  each  side  of  the  crossing.  The 
deceased  waa  a  rural  mail  carrier,  and  was 
familiar  with  the  crossing.  He  was  trav- 
eling east  along  the  county  road,  driving 
two  ponies  hitched  to  a  two-wheeled  cart, 
whl«h  he  used  in  delivering  the  malL  The 
seat  was  inclosed,  but  there  was  a  window 
tn  front  and  one  on  each  side  of  the  box, 
through  which  he  could  easily  see.  The  seat 
was  low  and,  when  seated  In  the  v^cle,  de- 
ceased's head  was  about  on  the  same  level  it 
would  have  been  bad  he  been  walking  along 
Uie  road.  He  was  a  youi^  man,  in  good 
bealtb,  with  full  possession  of  his  faculties 
of  sight  and  hearing,  and  wore  a  cap  with 
ear  muffs  which  came  down  partially  over 
bis  ears. 

The  croeslng  waa  Uiree-quarters  of  a  mile 
southeast  of  the  station  of  Wtaitton.  There 
was  no  station  or  station  agent  at  thla  places 
only  a  platform  and  aiding.  A  tegular  east- 
bound  passenger  train  usually  passed.  Whit- 
ton  at  12:80,  but  on  the  day  in  question  It 
had  orders  not  to  pass  Whltton  before  12:50. 
And  this  20  minutes  waa  given  to  an  extra 
west-bound  freight  train  to  run  fcbm  McFaU 
northwest  to  Whltton  and  get  <m  the  aiding 
there  In  time  to  allow  the  passenger  to  pass. 
It  at  the  hour  of  12:60  the  freight  had  not 
arrived,  or  the  passenger  train  had  not  been 
flagged,  the  tatter  had  a  right  to  proceed. 
So  that  when  deceased  approached  the  cross- 
ing In  question  at  12:40,  it  was  a  little  past 
the  usual  time  for  the  passenger  train  to  go 
sonUieast  at  that  point,  and  it  had  not  yet 
reached  Whltton.  The  extra  freight,  how- 
ever, waa  approaching  the  crossing,  going 
northwest,  and  running  at  86  mites  an  hour 
in  order  to  reach  Whltton  and  get  in  the 
dear  before  tike  .passttf^r  train's  time  limit 
of  12US0  was  up<  The  pilot  of  the  engine 
struck  the  team  and  cart  on  the  crossing 
In  such  way  that  bott  of  the  horses  were 
thrown  on  the  east  side  of  the  trade;  one 
of  them  being  killed  and  falling  on  the  north 
side  of  the  road,  the  other  being  knocked 
down.  The  wagon  waa  smashed  and  scatter- 
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ed  along  Oie  tndk,  and  deceased's  body  mu 
carried  on  the  pilot  a  short  distance,  per- 
haps 200  feet  up  the  track,  and  then  thrown 
to  the  east  side  thereof.  His  cap  was  found 
on  the  Idiot  with  the  ear  flaps  sl^tly  dom, 
and  he  was  dead  when  reached. 

Although  the  evidence  Is  conflicting  as  to 
whether  the  train  whistled  for  the  crossing, 
yet,  as  there  was  substantial  evldenoe  tend- 
ing to  show  that  it  did  not,  and  the  Jury 
found  for  plaintiff,  we  mnst,  for  the  purposes 
of  tlie  question  now  before  us,  assume  that 
neither  the  bell  was  rung  nor  the  whistle 
blown  as  it  approuihed  the  crossing.  The 
only  audible  warning  of  Its  approach,  tlieta- 
fore,  given  b;  the  train,  was  merely  that 
which  accomiMnles  a  heavily  loaded  freight 
train  consisting  of  an  engine  with  23  cars 
and  a  caboose ;  the  load  being  something  over 
1,100  tons.  The  track  was  slightly  down- 
grade for  a  sbort  distance  next  to  the  cnwe- 
Ing,  and  then  at  the  crossing  it  dianged  to 
upgrade. 

The  county  road  passed  over  the  Ufp  of  a 
hill  about  700  feet  west  of  the  crossing,  and 
then  came  on  down  the  hillside  to  a  sll^fly 
low  place  at  the  fbot  of  the  hlU  about  400 
feet  west  of  the  crossing  and  thence  contin- 
ued east  on  a  slight  m^rade  to  the  crossing. 
Trom  the  t(^  of  the  hlil,  and  from  any  point 
along  the  greater  portion  of  the  hillside,  as 
one  came  down  toward  the  crosaing  fnnn  the 
west,  the  railroad  to  the  southeast  could  be 
distinctly  seen  for  at  least  a  half  mile  on  a 
clear  day.  niere  Is  a  conflict  in  the  evUtenoe 
as  to  whether  the  railroad  could  be  seen  from 
the  low  place  in  the  road  at  the  bottinu  of 
the  hill;  the  defendant's  evidence  tending  to 
^ow  that  even  at  that  point,  400  teet  from 
the  crossli^,  and  from  thence  to  the  crossing, 
the  railroad  to  the  southeast  could  be  seen 
for  a  quarter  of  a  mile  or  more.  Plaintiff 
had  evidence  tmdlng  to  show  that  the  rail- 
road could  not  be  seen  at  this  low  place  nor 
at  certain  points  thereafter  along  the  road. 
But,  aside  from  this  conflict,  the  evidence 
all  shows  that  on  a  clear  day,  for  at  least 
100  feet  before  the  crossing  was  readied,  the 
railroad  could  be  seen  without  any  difficulty 
for  more  than  a  quarter  of  a  mile  to  the 
southeast 

The  day  in  question  was  cloudy  and  misty, 
and  a  fog  prevailed  to  a  greater  or  less  ex- 
tent throughout  the  day.  Sometimes  it  wonld 
lift  or  clear  for  awhile  and  then  would  set- 
tle again.  The  tog  appeared  to  lie  In  dtf-! 
fetent  strata,  some  of  whieb  were  denser 
than  others,  and  the  degree  of  obscurity  was 
greater  at  some  periods  of  the  day  and  in 
some  places  than'  at  other  periods  and  In 
other  places.  The  part  the  fog  had,  or  may 
have  played.  In  preventing  deceased  from 
aeelnff  or  heartiio  the  train  may  be  more  cor- 
rectly presented  a  careful  analysis  of  the 
evidence  of  the  witnesses  on  this  point 

P.  M.  Ward,  witness  for  plaintiff,  who  Ut^ 
ed  three-quarters  of  a  mile  southeast  of  the 
crossing;  and  who.  was  In  bis  lot  feeding  bis 


cattle,  heard  the  train  coming  when  It  was 
half  a  mile  away,  and  saw  it  when  it  came 
around  a  bend  a  quarter  of  a  mile  away,  and 
saw  It  was  a  fright  train. 

Wade  Hondarson,  another  witoeas  for 
plaintiff,  a  young  man,  lived  a  quarter  west 
and  a  little  south  of  the  crossing,  aboot  di- 
agonally across  a  40  acres  southwest  tram  the 
crossing.  He  and  bis  father  were  in  tbe 
bouse  with  the  doors  and  windows  (dosed. 
Their  clock  bad  stopped,  and,  knowing  tbe 
usual  time  for  the  passenger  train  to  go  by, 
they  desired  to  set  It  In  accordance  tberewith. 
Both  beard  the  freight  train,  and  the  father 
told  the  son  to  look  out  and  see  if  it  was 
the  passenger.  The  son  went  to  tbe  door  and 
saw  the  train  on  tbe  trestle  a  little  oy«  a 
quarter  of  a  mile  away  and  recognised  It 
as  a  freight  train.  Tbe  north  end  of  tlUs 
trestle  was  not  quite  a  hundred  yards  from 
the  crossing.  So  tliat  botii  tether  and  son, 
Inrtde  the  house  and  witb  the  doora  and  win- 
dows dosed,  beard  the  train,  and  the  son 
saw  it  a  quarter  of  a  mile  away  on  tbe  tres- 
tle tbe  north  end  of  wbicb  was  wltbin  300 
feet  of  tbe  crossing  where  the  coUWon  took 
ptaee.  This  witness  said  it  was  foggj,  but 
that  he  bad  no  difficulty  In  se^ig  it  was  a 
freight  train  and  could  hear  the  roar  and 
rumble  of  the  train  rary  distinctly: 

MrsL  Spires  another  witness  fbr  plaintiff, 
Uving  about  three-quarters  of  a  mUe  south 
of  the  crossing  and  something  like  35  yards 
from  the  railroad  track,  was  In  hex  house 
with  tbe  doors  and  windows  dewed,  engaged 
in  cSiuming.  She  heard  the  l^raln  aa  It  pass- 
ed, and  thought  at  first  It  was  the  passenger, 
but  conduded  Itmade  too  much  noise  for  that, 
and  looking  out  saw  It  was  tbe  frdg^t 

Two  other  witnesses  for  plalntifl,  Mn: 
Ftuderburg  and  her  husband,  testified  to 
hearing  the  train,  Ibe  former  wbSie  In  her 
bouse  about  40  yards  from  the  railroad,  and 
the  other  about  half  a  ndle  therefrom,  but, 
as  they  were  two  and  four  miles,  respecttve- 
1y,  from  the  crossing,  thehr  testimony  wonld 
not  throw  light  on  the  noise  the  tnUn  made 
at  that  point  or  on  the  distance  It  could  be 
seen  there.  So  fliat  of  all  of  i^idntifl's  wit- 
nesses who  testified,  none  swore  to  facts 
showing  that  the  train  could  not  be  keord 
and  Its  direction  ascertained  on  account  of 
the  fog.  And  none  of  them  testified  to  any 
facta  showing  the  train  could  not  have  been 
Been  tat  at  least  a  quarter  of  a  ndle  on 
count  of  the  fog.  unless  It  be  the  witness^ 
Woodson  Swope,  whose  testimony  we  wlB 
now  consider.  This  witness  was  at  WhUtoa, 
three-quarters  of  a  mile  norOiweBt  of  tbe 
crossing,  when  the  acddent  happued.  He 
was  expecting  the  passei^er  train  ftom  the 
northwest  But  be  beard  the  ftel^t  mn- 
ning  as  it  aroroached  Wbltton  what  it  was 
a  quarter  of  a  ndle  away,  and  knew  from 
tbe  sound  and  direction  thereof  tbat  It  was 
not  the  passenger.  His  testimony,  tber^re, 
showed  no  difficulty  for  the  train  to  be  heari 
on  account  of  the  fog,  And  as  to  the  dilit 
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cultr  of  its  bdng  $9»  on  that  account,  he 
tesUfled  u  fidlows:  **Q.  What  ktnd  of  a  dar 
was  it  as  to  fog?  A.  Why,  it  was  a  very 
foggy  day.  Q.  To  what  extent  was  the  view 
obscured?  A.  Well,  X  don't  sc^oaa  yon 
could  have  seen  anything  tot  fa*'  I  don't 
suppose  yon  oonld  bare  seen  a  tialn  over  00 
yards,  very  much;  I  wouldn't  Jndge  Uut' 
you  could."  In  view  of  the  fact  that  he  was 
three-quarters  of  a  mile  distant  from  the 
crossing;  tiiat  the  fog  was  more  dense  at 
times  than  at  others;  that  it  came  and  went, 
and  varied  greatly,  not  only  at  times,  but 
also  at  places,  not  far  apart;  and  that  the 
form  of  the  answers  dlscUwM  that  he  was 
not  attempting  to  do  anythhig  more  than  to 
give  expression  to  a  mere  opinion — can  It 
be  said  that  this  evidence  constitutes  any 
substantial  basis  on  which  to  determine  how 
far  the  train  could  have  been  seen  at  the 
crossing,  the  moment  of  the  accident?  Es- 
pecially when  plalntlfTs  other  witnesses 
show  that  when  the  train  was  on  the  trestle 
approa<^ing  the  crossing  not  much  over  100 
yards  from  it,  and  a  rery  few  seconds  before 
the  accident,  it  could  be  both  seen  and  heard 
for  a  quarter  of  a  mile.  Added  to  this  is 
the  evidence  of  the  following  witnesses  who 
testified  for  defendant:  W.  A.  Henderson, 
father  of  the  young  man  who  testified  as 
above  stated.  He  was  in  his  bouse  with  the 
doors  and  windows  closed  slightly  over  a 
Quarter  southwest  of  the  crossing.  He  and 
his  son  beard  the  train  on  the  trestle,  and 
his  son  looked  out,  saw  it  a  quarter  of  a 
mile  away,  and,  though  there  was  some  fog, 
yet  he  recognized  it  as  a  freight  train,  and 
so  reported  to  his  father.  After  eating  his 
dinner,  the  father  went  to  the  bam  and  saw 
the  passenger  train  standing  at  the  crossiDg 
something  ovw  a  quarter  of  a  mile  distant 
However,  the  atmosphere  was  clearer  at  this 
moment 

George  Low  lived  a  half  mile  west  of  the 
crossing.  He  was  cleaning  the  snow  and  ice 
off  his  porch,  and  heard  the  train  coming 
when  It  was  three-quarters  of  a  mile  away, 
and  recognized  from  the  noise  It  was  making 
that  it  was  a  freight  train.  At  this  time  it 
was  a  quarter,  or  a  Uttle  over  a  quarter,  of 
a  mile  distant  from  and  bad  not  reached  the 
crossing. 

Owsley  3rown  lived  a  half  mile  east  and 
10  or  12  rods  north  of  the  crossing.  He  was 
in  bis  yard  at  the  time  of  the  collision  and 
beard  the  train  when  It  was  a  half  mile  south 
of  the  crossing  and  only  a  mlnnte  before  de- 
ceased was  killed.  The  train,  at  that  mo- 
ment, was  three^inarters  of  a  mile  from  the 
witness,  and  his  attention  was  attracted  to 
the  noise  and  rumble  of  the  train  passing 
over  flw  trestle. 

Bert  Lmnry  was  on  the  railroad  west  of 
the  Groeslng,  and  walked  southeast  down  the 
railroad  toward  the  crossing  for  about  a 
quarts  of  a  mil^  and  left  it  at  a  p(dnt  half 
a  quarter  north  of  the  crosdng  a  moment 
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before  the  collision,  going  west  to  a  well  to 
water  some  stock.  While  on  the  railroad  he 
looked  ahead  of  him  past  the  crossing,  and 
both  saw  and  heard  the  freight  train  coming 
toward  him.  The  train  at  tHat  time  was 
tbreeHinarters  of  a  mile  from  blm,  and  bis 
vision  was  along  the  same  line  of  that  of 
any  one  who  would  be  approaching  the  cross- 
ing at  that  time  and  looking  for  the  train. 
He  had  1^  the  railroad,  however,  and  had 
started  west  to  a  well  in  the  field  when  the 
train  reached  the  crossing. 

Alvln  Whltton  was  in  the  store  at  Wfaltton. 
bnt  was  expecting  to  take  the  passenger  train 
when  it  came  by.  He  heard  the  train  when 
he*  was  in  the  store,  and  thought  it  was  then 
about  three-quarters  of  a  mile  down  the 
track.  This  would  put  it  right  at  the  cross- 
ing, and  may  have  been  the  stock  alarm 
blown  a  moment  before  deceased  was  struck. 
But  when  he  went  outside  he  saw  It  fully 
half  a  quarter  away,  and  recognized  it  as  a 
freight  train  Just  slowing  up.  He  stayed 
outside  only  about  three  minutes,  long 
enough  to  see  it  was  a  freight  and  then  went 
back  inside. 

[1]  It  is  true  the  five  foregoing  witnesses 
testified  for  defendant,  and  while,  in  con- 
sidering whether  or  not  a  case  was  made  for 
the  jury,  plalntift's  evidence  must  be  accept- 
ed as  true,  and  it  must  be  given  the  benefit 
of  every  inference  which  can  be  rightfully 
drawn  therefrom,  yet  it  must  also  be  remem- 
bered that  where  plaintltt's  evidence  does  not 
contradict  that  of  defendant's  and  plaintiff's 
case  rests  upon  an  inference  "scarcely  more 
than  conjecture  or  the  possibility  that  the 
fact  might  exist,  then  the  court  ought  to 
look  at  the  character  of  the  evidence  on  the 
other  side.'"  Furber  v.  Bolt  &  Nut  Co..  185 
Mo.  loc.  dt  311,  84  S.  W.  800;.  Link  v.  Hath- 
way,  143  Mo.  App.  loc.  cit  BOO,  127  8.  W.  013. 

No  witness  saw  deceased  approach  the 
track,  and  no  one  testified  as  to  what  be  did 
with  reference  to  looking  or  listening.  The 
engineer  was  on  the  right-hand  side  of  Ms 
engine,  and  the  holier  and  cab  shut  off  bis 
view  to  the  west  of  the  crossing.  The  first 
he  saw  was  the  horses  coming  up  over  the 
pilot  on  the  east  side  the  instant  of  the  col- 
lision. The  fireman  was  shoveling  coal  at  the 
time.  The  conductor  and  head  brakeman 
were  also  In  the  cab,  but  the  conductor  was 
in  the  oiginew's  seat  and  had  no  better  view 
than  the  engineer.  Q^e  head  brakeman  was 
not  called  as  a  witness  by  either  side.  He 
was,  at  the  time  of  the  trial,  in  Colorado  for 
lung  tronbla 

The  foregoing  is  a  fair  statement  and  r6- 
sume  of  all  the  circumstances  under  which 
deceased  was  struck  and  killed.  What  is  the 
law  governing  the  situation  applicable  to 
Hie  deceased  and  tbe  defendant  at  that  time? 

[2]  Deceased  was  aniroachlng  a  railroad 
crossing  In  an  Inclosed  two-wlueled  cart 
at  the  rate  of  four  miles  an  hour.  For  a 
distance  of  at  least  100  feet  before  be  readi- 
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ed  tba  croMdng  be  could,  on  a  clear  day»  aee 
down  the  track  for  a  quarter  of  a  mile  or 
further.  (The  effect  of  the  tog  will  be  dUh 
cnssed  later.)  As  a  railroad  crossiiig  is  a 
daogeroua  places .  the  law  ImperatlTdy  re- 
'  quired  deceased  to  look  carefully  In  boQi  di- 
rections, at  A  conTenlent  distance  from  the 
crossing,  and  where  the  look  will  be  effec- 
tive, before  TOBtorlng  upon  It,  if,  by  looking, 
a  train  could  be  seen.  And  llie  du^  to  look 
is  a  conUnulng  one  until  tiie  crossinK  is 
reached.  Kelsay  t.  Uo.  ^c.  By.  Co.,  128 
Ma  S62,  loc;  dt  872,  30  8.  W.  889.  Not  only 
was  he  required  to  look,  but  also  to  listen. 
He  must  not  venture  blindly  on  the  track 
without  first  using  his  s^ses  of  hearing  and 
sight  Lien  y.  Railroad,  79  Ho.  App.  475, 
loc.  dt.  480.  And  If  for  any  reason  his  sight 
was  obstructed,  that  was  all  the  more  reason 
for  a  greater  exercise  of  his  sense  of  hear- 
ing. 

[3,  4]  The  statute  (section  3140,  R.  S.  Mo. 
1909)  required  the  engineer  to  ring  the  bell 
a  distance  of  80  rods  from  the  crossing  and 
keep  ringing  it  until  the  crossing  is  passed, 
or  to  sound  a  whistle  at  least  80  rods  from 
the  crossing  and  to  sound  It  at  intervals  un- 
til the  crossing  is  reached,  and  makes  the 
road  liable  In  damages  for  a  failure  to  do  so, 
but  provides  that  "nothing  her^  contained 
shall  preclude  the  coriwratlon  sued  from 
showing  tbat  the  failure  to  ring  such  bdl  or 
sound  such  whistle  was  not  the  cause  of  such 
Injury."  And  while  evidence  of  an  Injury  at 
a  public  crossing,  where  the  statutory  sig- 
nals are  not  given,  makes  a  prima  fade  case 
and  throws  the  burden  of  proving  nonliabili- 
ty on  the  defendant  (Weigman  v.  Railroad, 
223  Mo.  loc.  dt  721,  123  S.  W.  38),  yet  this 
does  not  abrogate  the  rule  of  contributory 
negligence.  Bven  If  the  statutory  signals 
were  not  given.  If  a  person  by  exerdsing  or- 
dinary care  could  have  avoided  Injury  and 
fails  to  do  so,  he  cannot  recover,  since  he  is 
guilty  of  contributory  negligence.  Hayden 
v.  Railway,  124  Mo.  566,  28  S.  W.  74;  Hug- 
gart  V.  Railway,  134  Mo.  673,  36  S.  W.  220; 
Green  v.  Railway,  192  Mo.  131,  90  S.  W.  805 ; 
Smith  V.  Railway,  150  Mo.  App,  1,  129  S.  W. 
719;  Crumpley  v.  Railway,  111  Mo.  152,  19 
S.  W.  820.  And  while  In  certain  cases  it  is 
said  tbat  a  person  about  to  cross  a  railway 
has  a  right  to  presume  that  the  statutory 
signals  will  be  given,  it  Is  only  where  the 
person  Is  paying  attention,  and  can  neither 
gee  nor  hear  anytMnff  indicating  that  a  train 
i$  coming,  that  he  can  assume  without  negli- 
gence that  If  one  were  coming,  the  signals 
would  be  given.  Donohne  v.  Railroad,  81  Mo. 
857,  loc.  dt  863,  2  S.  W.  424,  3  S.  W.  848; 
Eennayde  v.  Railroad,  45  Mo.  256,  loc.  dt 
261;  Ernst  v.  Railroad,  35  N.  Y.  9,  90  Am. 
iDec.  761;  We^an  v.  Railroad,  223  Mo.  689, 
loa  dt  719, 123  S.  W.  88.  So  that  where  a 
person  can  see  and  hear,  or  can  do  either, 
he  cannot  rely  blindly  upon  any  presumption 
that  the  signals  wlU  be  givOL   "A  railroad 


crosslDg  is  wlttiln  ttsdf  a  Mgnal  of  dangn'- 
The  law  Imposes  upon  the  traveler  tbe  duty 
of  exerdsing  caution  at  such  plaeeo.  He 
must  make  some  effort  to  find  out  U  tbeee  is 
an  approaching  train  before  be  diivea  npoa 
the  tracks.  He  can  dose  ndther  bis  eyes 
nor  bis  ears.  The  means  of  sdf-pzotection 
given  him  must  be  used.**  Surge  t.  Etail- 
road,  244  Uo.  78,  loc:  dt  94.  148  8.  W.  023. 
If,  ttierefbre,  the  collision  had  oecturaed  on  a 
dear  day  of  ordinary  weather,  no  one  could 
well  cont^td  that  deceased  was  not  guilty  or 
ccmtrlbutoty  negligence  In  driving  npon  the 
crossing  In  tnmt  of  this  swiftly  moving  and 
heavy  train,  ^e  question  thai  arises  whst 
^ect  or  dian^  in  tbat  regard  does  tlie  foggy 
condition  of  the  weather  present  so  as  to 
take  his  act  out  of  the  realm  of  contributory 
negligence? 

[6]  So  far  as  his  ability  to  hear  the  train 
Is  concerned,  there  was  nothing,  in  the  way  of 
obstructions  or  of  fog,  to  prevent  that  Not 
a  witness  declared  that  they  had  any  diffi- 
culty in  hearing  on  account  of  the  fog.  On 
the  contrary,  all  of  the  evidence  was  that 
the  day  was  still,  there  was  no  wind  blow- 
lug,  and  ail  of  them  heard  the  train  easily 
and  distinctly  at  distances  varying  from  a 
qnarter  to  three-quarters  of  a  mile  away,  and 
that  within  an  exceedingly  short  time  prior 
to  the  acddent  Some  of  these  witnesses 
were  in  closed  houses  at  the  time.  N^tfaer 
did  any  of  them  have  any  difficulty  In  locat- 
ing the  place  and  direction  from  whence  th« 
sound  came  and  the  character  of  the  train. 
In  addition  to  this,  it  was  conceded  tbat  the 
train  consisted  of  an  engine  and  caboose 
with  23  cars  loaded  with  coal  comprising  a 
train  of  1,100  tons  going  35  miles  an  hoar 
over  a  trestle  the  north  end  of  which  was 
scarcely  100  yards  southeast  of  the  crossing. 
One  of  the  witnesses  spoke  of  tbe  roar  and 
rumble  it  made  In  going  over  this  trestle 
and  it  is  a  well-known  fact  that  the  noise 
and  roar  is  increased  by  a  train  passing  over 
sudi  a  structure. 

As  to  the  ability  to  tee  the  train,  notwith- 
standing the  fog,  plaintiff  had  only  thne 
witnesses  who  could  be  said  to  speak  on  thU 
point  One  of  these  was  young  Henderson, 
who  saw  the  train  a  quarter  of  a  mile  away 
and  recognized  it  as  a  freight  at  the  moment 
It  was  passing  over  the  trestl&  The  second 
was  P.  M.  Ward,  who  heard  It  a  half  mile 
away  and  saw  it  a  quarter  of  a  mile  distant. 
The  third  was  Woodson  Swope,  who  was  at 
Whltton  wh^  the  accident  occurred,  who  did 
not  test  the  fogglness  of  the  atmosphere  by 
looking  at  the  train  or  any  other  object,  but 
who,  when  asked  to  what  extent  was  the  view 
obscured,  expressed  himself  in  these  words:  ' 
"Well,  I  don't  suppose  yon  could  have  seen 
anything  very  far.  I  don't  summse  you 
could  have  seed  a  train  ova  GO  yards  voj 
much;  I  wouldn't  judge  that  you  could. " 
Defendant  bad  two  witnesses  who  said  they 
saw  the  train,  one  Bert  LnmiTi  wlw  was 
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walking  on  the  railroad  toward  the  crossing 
from  the  northwest  and  saw  and  heard  It  be- 
fore it  reached  the  crosslnK,  and  the  other, 
Alvin  WhlttoD,  who  was  at  Whltton  and  up- 
on going  outside  saw  the  train  folly  half  a 
quarter  away  and  recognised  It  as  a  freight 
train. 

If  now  It  was  the  dnty  ot  deceased  to  both 
look  and  listen  for  the  train,  what  grounds 
have  we  for  saying  that  he  is  excused  from 
negligence  in  not  seeing  or  hearing  It?  As 
said  in  Burge  t.  Ballroad,  supra,  244  Mo.  76, 
loc.  dt  M,  14S  S.  W.  926:  "In  this  case  wit- 
nesses more  unfavorably  located  than  was 
deceased  beard  the  "roar*  of  the  approaching 
train.   What  the  witnesses  heard  the  de- 
ceased could  hare  heard  had  he  been  in  the 
exercdse  of  due  care.   What  they  saw  he 
could  have  seen  by  the  exercise  of  due  care. 
The  fact  that  they  heard  the  approaching 
train  Is  conclusive  that  he  was  not  exercising 
his  sense  of  hearing  to  determine  whether 
or  not  there  was  an  approaching  train." 
Certainly  he  had  no  excuse  for  not  hearing 
it,  since  every  one,  who  was  in  hearing  dis- 
tance at  all,  heard  It.   And  the  two  who 
were  In  a  position  to  know  whether  or  not 
It  could  be  «een  at  the  time  ot  the  collision 
said  they  sate  it    Can  It  be  said  under  such 
circumstances  that  we  can  Indulge  in  the 
pre»utnption  that  deceased  was  in  the  exer- 
cise of  ordinary  care?   Do  not  the  uncontra- 
dicted facts  destroy  that  presumption?  As 
said  in  Burge  v.  Railroad,  244  Mo.  loc.  clt 
94,  148  S.  W.  925:  "There  is  no  room  for 
the  presumption  of  due  care  In  this  case. 
Such  presumption  is  a  presumption  of  fact, 
and  upon  the  appearance  of  the  facts  In  evi- 
dence the  presumption  takes  flight,  and  no 
longer  has  a  place  In  the  case.   Hlgglns  v. 
Railroad,  197  Mo.  318  [95  S.  W.  863] ;  Tet- 
wiler  V.  Railroad,  242  Mo.  178  [145  S.  W. 
7803;  Morton  v.  Heidom,  135  Mo.  loc  cit 
617  [37  S.  W.  IS04],  and  cases  therein  cited." 
Where  the  positive  and  uncontradicted  facts, 
such  as  were  shown  In  this  case,  show  that  if 
deceased  bad  taken  those  precautions  which 
the  law  required  of  him  to  both  look  and  lis- 
ten, he  would  have  been  aware  of  the  ap- 
proach of  the  train,  the  presumption  of  due 
care  cannot  stand.   Tomllnson  v.  C,  M.  & 
St  P.  Ry.  Co.,  134  Fed.  233,  67  C.  C.  A. 
218 ;  Rollins  V.  C,  M.  &  St  P.  Ry.  Co.,  189 
Fed.  639,  71  C.  C.  A.  615. 

But  It  is  said  that  Osbom  faced  an  un- 
usual and  confusing  obstruction  to  the  free 
exercise  of  his  senses  of  sight  and  hearing 
by  reason  of  the  fog.  There  is  no  evidence 
whatever  that  his  hearing  was  interfered 
with.  No  one  else  had  any  difficulty  in  hear- 
ing the  train.  And  while  It  is  perhaps  well 
known  that  in  a  dense  fog,  so  dense  that  ob- 
jects only  a  few  feet  away  are  not  dlstln- 
gQisIiable,  sounds  are  distorted  and  mislead- 
ing, yet  such  is  not  the  case  where  the  fog 
is  of  that  character  that  objects  can  be  seen 
50  yards  away.  We  are  also  reminded  that 
Uie  deceased  was  la  an  Indosed  cait  with 


bis  ears  partly  muffled.  This,  however,  can- 
not serve  to  relieve  deceased  of  nea^igence. 
hot  rather  increased  the  degree  ot  care  re* 
quired  of  him  under  soch  circonistances.  The 
rule  is  stated  In  2  White  on  FersiMial 
Injuries  on  fiallroads,  }  1088,  where  it  is  said 
that  it  la  the  duty  of  a  person  Intending  to 
cross  a  raUroed  track  to  listen  as  weHl  as 
look,  and  if  dost  temporarily  obscares  his 
view  he  most  atOD  and  wait  to  get  a  better 
view,  or  IMen  tor  a  train,  and  that  a  like 
rule  obtains  in  a  case  where  the  view  Is  ob- 
scured by  falling  snow  or  a  fog,  and  a  travd- 
er  who,  under  sodi  drcnmstances,  driiws  np* 
on  the  tra^  wlthont  taking  the  extra  pre- 
cautions demanded  by  the  unusual  conditions 
cannot  recom.  A  railroad  crossing  Is  a 
warning  ot  danger,  and  one  who  cranes  it 
knows  he  tat  encountering  a  danger,  and  must 
act  with  care  proportionate  to  the  danger. 
S  Elliott  on  Raihroads,  |  116S.  If  he  is  in 
an  indcraed  vehicle  with  his  ears  muffled  and 
a  fog  is  prevallii^  these  c(mdlttons,  so  flu 
from  relieving  him  of  car^  should  increase 
the  amount  of  care  to  be  taken.  Ordinary 
care  under  normal  condlttona  would  not  be 
ordinary  care  nndw  such  nmuual  conditions. 
For  **no  one  can  be  said  to  oerdse  ordinary 
care  who  voluntarily  encounters  a  danger 
that  he  knows  la  Imminent,  unless  the  sttna- 
tlon  end  conditlmis  are  snch  as  to  enable 
him  to  see  that  he  can  proceed  with  safety." 
Sanguinette  v.  Railroad.  196  Mo.  loc  clt  489, 
96  8.  W.  S86.  'The  measure  of  precaution  to 
be  observed  by  a  teaveler  depends  often  upon 
tile  dreomstftnces  and  surroundings."  Laun 
V.  Railroad,  216  Mo.  loc.  cit  579,  116  S.  W. 
K&.  If  the  fog  was  so  great  that  he  could 
not  see  down  the  track  for  more  than  SO 
yards,  then  it  was  all  the  more  Incumbent 
upon  him  to  Usten.  And  where  Is  there 
any  evidence  in  the  case  from  which  even  an 
hiference  can  be  dnwn  that  if  he  had  Hiten- 
ei  he  would  not  have  heard  what  aU  the  ton- 
neuet  toy  they  heardt 

The  case  at  bar  Is  not  like  the  case  of 
Weighman  v.  Railroad,  228  Mo.  699,  721,  123 
S.  W.  38.  In  that  case  the  view  was  hidden 
by  an  engine  and  a  long  train  of  cars  stand- 
ing about  eight  feet  from  the  side  of  the 
track,  and  the  standing  engine  bp  its  noigea 
prevented  the  ptai^tiff  from  hearing  the  ap- 
proachinff  trains  and  there  was  no  evidence 
that  the  latter  made  any  noise  to  be  heard. 
In  the  case  at  bar,  the  evidence  is  agreed 
that  the  train  made  a  great  noise,  and  that 
every  one  in  hearing  distance  heard  it,  and 
there  were  no  obstructions  to  prevent  deceas- 
ed from  hearing  it  This  shows,  as  said  In 
the  Burge  Case,  that  deceased  "failed  to 
hear,  when  to  listen  was  to  hear,  because  all 
the  witnesses  heard."  So  that,  even  If  the 
evidence  of  Woodson  Swope  that  a  train 
could  not  be  seen  more  than  60  yards  be  giv- 
en the  fullrat  weight  and  effect  yet  since 
that  obstruction  to  deceased's  i^gbt  would 
demand  greater  use  of  his  hearing,  and  as 
the  evidence  shows  that  all  others  did  hear. 
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where  li  tlwn  any  room  for  the  ^enmiirtton 
that  dsoeaaed  did  listen?  The  evidence  wu 
that  hU  light  and  bearlns  were  both  good; 
that  the  train  was  making  a  great  notse.  If 
Ids  hearing  waa  good,  and  he  Uatmed,  why 
did  he  not  hear  what  others  heard?  In  the 
preeence  of  the  ondlsirated  fact  that  if  he 
listened  he  ooold  hear  what  otlieis  conid 
hear,  and  the  farther  undiluted  fact  that 
all  others  did  hear,  what  basis  la  there  for 
the  presumption  that  he  listened  bat  did  not 
hear,  and  should  be  relieved  of  n^llgence 
because  be  failed  to  hear?  "Frmmptlons 
of  this  character  are  presumptions  of  fact— 
and  the  presumption  takes  fll^t  upon  the 
appearance  of  the  facts  themaelTea.  When 
the  facta  themaelvee  are  In  evldaioe  there  la 
no  place  for  a  presumption  as  to  those  facts." 
Burge  T.  Ballxoad.  244  Ho.  loc.  dt  96.  148 
S.  W.  02S. 

The  deceased  and  the  engine  reached  the 
crossing  at  tike  same  moment  Oalcnlations, 
baaoA  on  the  rate  of  speed  each  was  shown 
to  have  been  traveling,  show  that  when  de- 
ceased waa  100  feet  from  the  crossing  the 
train  was  about  87S  feet  therefrom,  less  than 
a' quarter  of  a  mile  away,  the  distance  at 
which  others  saw  the  train  at  that  moment. 
While  deceased  was  traveling  from  this  100 
foot  point  to  a  point  15  feet  from  the  track, 
where  he  was  still  In  a  place  of  safety,  the 
train  traveled  at  least  676  feet  nearer  the 
crossing,  and  with  its  1400  tons  burden  had 
thundered  over  the  trestle  (the  north  end  of 
which  was  240  feet  avray),  making  a  noise 
which  attracted  the  attention,  of  persons  In 
every  dlrectioo,  further  away,  and  certainly 
not  so  well  situated  to  hear,  as  was  deceas- 
ed. As  said  in  Chicago,  etc..  By.  v.  Andrews, 
130  Fed.  loc.  dt  71,  64  O.  O.  A.  388,  quoted 
in  Waggoner  t.  Baltroad,  162  Mo.  App.  loc. 
dt  178,  133  S.  W.  68,  common  knowledge 
tells  us  that  such  a  tridn  over  such  a  trads 
makes  a  great  noise  not  rendering  It  poad- 
ble  for  It  to  come  unexpectedly  upon  one  who 
la  possessed  of  a  good  sense  of  hearing  and 
la  reasonably  ^nploylng  It  under  the  drcum- 
Btances  which  otherwise  permit  its  tree  use. 

[I]  Viewing  the  case  undw  evoy  aspect 
■possible  in  the  light  of  the  evidosce^  the  pre- 
sumption that  deceased  was  in  the  ezerdse 
of  ordinary  care  was  dearly  overcome  by  all 
the  evidence  as  to  the  fact  that  the  train 


oonld  hava  be»  heard  had  Jaceaiea  Hrtwiwl 
And  as  to  the  poadbllity  of  Its  belns  seen, 
the  facts  dlsdossd  by  the  evidence  of  aU  the 
witnesses,  who  were  so  situated  as  to  have 
oKmrtunity  tat  (rtwerration.  show  that  It 
could  have  been  seoi  had  deceased  looked. 
Whoe  erediUe  witnesses,  having  opportanity 
for  observatton,  testify  that  a  fact  exists,  no 
conflict  arises  from  the  expression  of  an  opin- 
ion to  On  oontrary  by  another  witness  where 
it  affirmatively  appears  that  his  altnatioo 
was  not  such  as  that  he  could  have  observed 
and  formed  an  opinion  concerning  the  tact 
about  which  he  attempts  to  express  an  opin- 
ion. McGrath  v.  Transit  Ck>..  197  Mo.  97, 
94  S.  W.  872;  Hense  v.  Hallroad.  71  Ho.  636: 
Bennett  v.  Railroad,  122  Mo.  App.  7<^  99  Sl 
W.  480.  A  witness,  who  has  sufficient  knowl- 
edge of  the  facts  and  is  so  situated  as  to  be 
able  to  form  an  opinion,  may  give  that  oi^ 
ion  as  to  the  distance  an  object  could  be  seen, 
or  the  distance  one  object  was  from  another, 
but  such  evidence  is  of  a  weak  character  as 
compared  to  positive  testimony  on  the  sub- 
ject; and  where  the  witness  is  shown  not  to 
have  been  present  at  the  time  and  place  in 
question  so  as  to  have  been  able  to  form  a', 
opinion  on  the  matter,  It  will  not  hare  suffi- 
cient probative  force  to  create  a  conflict  with 
such  other  positive  testimony.  McCreery  v. 
Railway,  221  Mo.  loc.  dt  28.  29.  120  S.  W. 
24;  Markowltz  v.  Railroad,  186  Mo.  loc.  dL 
350,  85  S.  W.  351,  69  L.  B.  A.  388.  WhUe  a 
witness  may  testify  that  certain  things  could 
or  could  not  have  been  seen  from  one  point 
to  another.  It  must  be  shown  that  he  was  In 
a  podtion  to  form  an  opinion  and  did  fbrm 
it  and  that  his  statement  is  something  more 
than  a  mere  guess.  However,  if  Swope*8  es- 
timate as  to  the  distance  the  train  could  be 
seen  on  account  of  the  fog  Is  entitled  to  pro- 
bative force  so  as  to  create  a  conSl(^  in  the 
evidence  as  to  obstructions  to  sight,  there 
was  no  conflict  whatever  as  to  tha«  bdor 
any  trouble  in  hearing  the  train.  If  deceas- 
ed could  not  see  on  account  of  the  fOg.  then 
he  was  required  to  use  his  sense  of  hearing, 
and  if  he  failed  to  exerdae  ordinary  care  la 
that  regard,  he  cannot  recover.  Hn  undis- 
puted evidraice  shows  that  he  did  fiUl  In  that 
regard,  and  hence  the  Judgmoit  must  be  re- 
versed.  It  la  80  ordered.  AU  concur. 
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ADAM  ROTH  OROOEBY  CX).  v.  HOTEL 
MONTIOBLLO  GO.   ^o.  13.685.) 
<SL  Louis  Oonrt  of  ApjMjala. ,  MinoorL  May 
0. 1914.  Behearing  Denied  M«T  21. 

1914.)   

1.  Appeal  and  Ebboe  <|  877^Reti»w— 
Questions  Pbesentbd. 

On  defendant's  appeal  from  an  order  grant- 
ing  plaintiff  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  the  appellate  court  will  not 
review  the  action  of  the  trial  court  In  deu^ring 
plainttlTB  motion  on  the  ground  Ot  surprise; 
the  decinon  being  against  plaintift.  who  did 
not  appeal,  and  depending  on  a  qaestion  of  lact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent.  Dig.  Ii  8560-8672;   Dec  Dig.  f 

2.  ACcoiraT  Stated  (|  1*)  — What  Oonsti- 

TDTE8.  . 

An  account  stated  la  the  settlement  of  an 
account  between  the  parties,  with  the  balance 
struck  in  favor  of  one  of  them,  upon  the  debtor 
or  his  agent  admitting  to  the  creditor  or  bis 
agent  the  letter's. right  to  payment  of  the  bal- 
ance. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed. Cent- Dig.  il  1-8;   Dec.  Dig.  |  l.*l 

3.  AooouNT  Stated  (|  20*>— Action  on— Ju- 
st Question. 

In  an  action  on  an  aeeoont  stated,  where 
the  &cti  are  ondlspnted,  the  qaestion  whether 
they  coDStitiite  an  account  stated  la  for  the 
court 

[Ed.  Note.— For  other  eaaea,  see  Accouit  Stilt- 
ed, Cent  Dig.  H  »,  40,  04,  95,  97-90;  Dec.  Dig. 
I  20.-] 

4.  Account  Stated  {|  B*)— Pboow  ot  AccrouNT 
Stated. 

Entries  In  a  debtor's  books  will  not  alone 

constitute  an  account  stated. 

[Ed.  Note.— For  other  oases,  see  Account  Stat- 
ed, Cent  Dig.  |S  16-20 ;  Dec.  Dig.  |  5.»] 

6.  New  Tbial  ($  99*)— Newx.t  Diboovxbbd 

EVIDENOB— QBOUNDB. 

Newly  diaeovered  evidenee,  warranting  a 
new  trial.  Is  eivldenee  whfeh.  by  the  use  of  prOi^ 
er  diligence,  a  party  could  not  have  discovered 
prior  to  trial,  and  which  is  material  to  the  is- 
sue, and  not  merely  cumulative  or  impeaching. 

[Ed.  Note.— For  other  cases,  aee  New  Trial, 
Cent.  Dig.  SS  201,  207 ;  Dec.  Dig.  i  99.*] 

6.  New  Tsial  (S  102*)  —  Gbounds  —  Nbwlt 
DzeoovBEED  Evidence— DiuaBNCB. 

In  an  action  on  an  account  stated,  brought 
In  1911,  where  the  complaint  alleged  that  the 
account  was  due  In  190^  plaintiff,  having  been 
defeated,  was  not  entitled  to  a  new  trial,  on  the 
grouDd  of  newly  discovered  evidence,  consisting 
of  evidence  that  in  1907  defendant  executed  a 
deed  of  trust  for  the  benefit  of  its  creditors, 
which  named  plaintiff  as  a  creditor,  that  the 
trustee  thereunder  approved  plainttfTs  claim, 
and  that  defendants  books,  which  were  In  the 
trustee's  possession,  showed  the  account  was 
stated,  for  plaintiff  must  have  had  notice  of  the 
deed  of  trust,  and  by  reaaonable  diligence  could 
bare  procured  tiiis  evidence  before  trial;  the 
tect  tfaat  dtfendant'a  booka  were  in  the  posses- 
sion of  the  trustee  not  amounting  to  any  con- 
cealment. 

[Ed.  Note.— For  otber  cases,  aee  New  TriaL 
Gent  Dig.  SI  207,  210-214 ;  Dec.  Dig.  |  102.*] 

T.  New  Tbial  ({  104*)— Newly  Discovebed 
Evidence— On  nuLATivE . 

^is  evidence  was  merely  camulative,  and 
did  not  wuiant  a  new  triaX  particnlarly  as 
the  claim  approved  was  a  few  dollars  in  excess 


of  that  in  aolt,  so  as  to  deatzoy  the  Identity 

the  two  claims. 

[Ed.  Note.— For  other  casea,  see  New  TriaL 
Cent  Dig.  H  218-220,  228;  Dec.  Dig.  f  104.*! 

8.  Appeal  and  Bbbob  (I  854*)— Revibw— 
New  Tbial. 

•  Where  the  trial  court  granted  a  new  trial 
Boldy  on  the  ground  of  newly  discovered  evi- 
dence, and  refused  it  on  the  ground  that  the 
verdict  waa  against  Uie  weight  of  the  evidence, 
the  appellate  court  cannot  to  sustain  the  or- 
der granting  the  new  trial,  weigh  the  evidence 
to  determine  whether  the  lower  court's  order 
could  be  upheld  on  the  latter  ground,  it  appear- 
ing that  it  was  Improvldently  granted  on  the 
ground  assigned ;  for,  while  tne  appellate  court 
la  not  confined  to  Oie  ground  stated  by  the 
lower  court,  it  cannot  weigh  the  eridenee. 

[Ed.  Note.— For  other  casea,  aee  Appeal  and 
Error,  Cent  Dig.  I|  3403,  M>4,  SfSl8-S424, 
8427-^430;  Dec  Dig.  |  854.*] 

9.  Appeal  and  Ebbob  Q  987*)— Retibw- 
Weight  of  EvidbnOe. 

The  appellate  eonrt  cannot  weigh  the  eri- 

dence. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |S  3893-3896;  Dec.  Dig.  { 
987.*! 

10.  Appeal  and  Ebbob  (|  977*)— Review- 
New  Tbial. 

While  the  appellate  court  will  pay  great 
deference  to  ^e  grantliuc  of  a  new  trial  by 
the  lower  court,  tiiat  tribunal's  order  is  not 
conclusive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  8860-3866;  Dec.  Dig.  | 
977.*] 

11.  New  'Vbial  Q  90*)— Nbwlt  Discovebed 
Bvidbnob. 

Motions  for  new  trial  on  the  ground  of 
newly  discovered  evidence  ^onld  be  construed 
with  strictness,  and  granted  only  as  an  excep- 
tion. 

[Ed.  Note.— For  other  cues,  aee  New  Trial, 
Gent  Dig.  H  201.  207;  Dw.  Dig.  |  99.*] 

Appeal  from  St  LoqIb  Circolt  Court;  Chaa. 
Glaflin  Allen,  Judge. 

Action  by  the  Adam  Roth  Grocery  Com- 
pany against  tiie  Hotel  Montloello  Company. 
From  an  order  granttng  plaintUF  a  new  trial, 
defendant  appeals.  Order  rerersed  and 
cause  remanded,  with  .directloiis. 

John  H.  Boogber,  of  St  Louis,  for  appel- 
lant L.  Frank  Otto^,  of  St  Loula,  for  ze- 
spondent 

REXNOLDS,  P.  J.  On  the  22d  of  July, 
1911,  plaintiff  commenced  its  actlou  agalnat 
defendant,  both  partlee  corporations. 

The  petition  is  In  three  counts.  The  first 
count  avers  that  on  March  2, 1908,  defendant 
was  indebted  to  plaintiff  In  the  sum  of  $576.- 
89,  "for  the  money  then  found  to  be  due  by 
said  defendant  to  plaintiff,  and  by  them  both 
agreed  to,  upon  an  account  stated  between 
them,  which  said  sum  the  said  defendant 
then  and  there  promised  to  pay,  but  that  said 
sum  is  still  due  and  wholly  unpaid."  Judg- 
ment Is  asked  for  this  with  Interest  from 
March  2,  1908. 

The  second  and  third  counts  are  on  notes. 

A  gmeral  denial  Interposed,  the  cause  wbb 


•For  other  oassa  aae  same  tople  and  aestlea  NVllBBB  In  Dee.  Dig.  *  Am.  Dig.  Key-No.  Serte*  *  Rep'r  Indr 
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tried  by  tbe  court,  a  jury  beli^  walTed. 
Upon  tbe  ccmcliuion  of  the  trial  the  conrt 
gave  a  dedaratlcm  of  law  to  the  ^Eect  '*tbat 
an  account  stated  la  an  accoant  tettled  be- 
tween tbe  debtor  and  creditor  therein,  In 
^Icta  a  sum  of  money  or  a  balance  is  i^creed 
on  and  an  aeknowledgmeot  by  one  In  favor 
of  the  other  of  a  balance  or  sum  certain  to 
be  due  and  an  express  or  implied  promise  to 
pay  the  same  by  one  to  the  other;  and  the 
plaintiff  in  this  cause  having  sued  and  de- 
clared In  the  first  count  of  its  petition,  not 
upon  an  itemized  account,  but  upon  an  al- 
leged account  stated,  the  court  cannot  find 
for  plaintiff  herein  on  said  count  unless  the 
plaintiff  has  by  the  greater  weight  of  the 
evidence  proven  an  account  stated  between 
plaintiff  and  defendant,"  and  the  finding  on 
this  was  for  defendant. 

Tbe  finding  was  for  plaintiff  on  tbe  other 
two  counts,  based  upon  the  notes. 

Both  parties  filed  motions  for  a  new  trial. 
That  of  defendant  was  overmled;  that  of 
plaintiff  was  sustained  by  the  court  on  the 
ninth  ground  stated  in  Its  motion.  That 
ninth  ground  is  to  the  effect  that  since  the 
trial  plaintiff  has  discovered  new  evidence 
consisting  of  entries  in  the  books  of  defend- 
ant, showing  that  the  account  was  stated  be- 
tween the  parties  and  that  plaintiff  la  en- 
titled to  recover  on  the  first  count,  which  new 
evidence,  It  is  alleged,  plaintiff  could  not 
have  heretofore  produced  "because  the  same 
was  In  the  custody  of  the  defendant's  trus- 
tee," the  trustee  a  Mr.  J.  W.  Taylor.  Another 
allegation  in  this  ninth  ground  is  that  since 
the  trial,  plaintiff  has  discovered  that  In  "a 
chattel  deed  of  trust,"  made  and  executed  by 
defendant  on  February  19, 1908,  for  the  bene- 
fit of  his  creditors,  the  total  amount  of  the 
Indebtedness  admitted  by  defendant  as  due 
t^aiutiff  was  the  sum  of  f 1,580.91,  "a  part  of 
which  consisted  of  one  note,  which  has  since 
been  paid,  the  balance  consisting  of  the  three 
counts  set  forth  in  the  petition  in  this  case." 
The  third  allegation  in  this  same  ninth 
ground  is,  that  plaintiff  has  discovered  since 
the  trial  "that  the  trustee  of  the  defendant, 
J.  William  Taylor,  did  on  the  8th  day  of  Alay, 
1908,  allow  the  plalntifTs  claims  in  the  total 
sum  of  91,201.76.  being  the  Item  sued  on  in 
the  three  counts  of  thla  case,  which  was 
done  with  tbe  otmsnit  and  acquiescence  of 
the  defendant  and  its  officers  and  agents." 

This  ninth  assignment  or  ground  concludes 
with  the  statement,  "that  all  of  said  evidence 
has  come  to  the  knowledge  of  the  plaintiff 
since  the  trial  of  this  cause  and  it  was  not 
owing  to  want  of  due  diligence  that  the  said 
evidence  did  not  come  to  its  knowledge 
soouer." 

Among  the  other  grounds  for  a  new  trial  is 
the  tenth,  to  the  effect  that  plaintiff  and  Its 
connsel  were  aurprlsed  by  the  testimony  of 
John  H.  Boogher,  to  the  ^ect  that  the  ac- 
count had  not  been  stated,  "because  the  said 
Boogher  had  heretofore  admitted  to  the 


IdalnUff  and  Ita  ooonsd  that  Hie  saU  te- 
debtedneas  was  dne  and  had  led  ooansel  ta 
believe  that  he  would  not  oomtest  tlie  ease; 
as  the  def«idsnt  was  Insolrait  and  tlw  only 
way  plaintiff  could  leoover  waa  to  paraoe  the 
said  Boogher  and  tibe  other  stockholdKs  tor 
amounts  due  1^  them  tor  unpaid  sobacTlptioiii 
for  the  capital  rtodc  of  the  said  defsidant 
company." 

Eirceptlng  to  the  action  of  the  court  in 
sustaining  the  motion,  which  it  did  solely  on 
the  ninth  ground  above,  and  in  graAtlng  a 
new  trial  on  that  count,  but  holding  the 
finding  as  to  the  other  two  counts  in  abeyance 
until  the  final  determination  of  tl)e  cause, 
defendant  has  duly  pertocted  its  ai^eal  to 
our  court. 

[1]  We  have  set  out  the  tenth  groond  stat- 
ed in  the  motion  for  new  trial,  namely,  sur- 
prise, merely  because  the  learned  counael  for 
respondent  argues  that  proposition  before  us 
in  support  of  the  action  of  the  trial  court 
This  question  of  surprise,  however,  .lias  noi 
been  argued  by  counsel  for  appellant  As  the 
action  of  the  court  on  that  ground  Is  against 
respondent,  and  as  its  determination  rests 
upon  the  weight  given  to  the  testimony  of  tbe 
respective  parties  In  support  of  it,  tliat  ia  to 
say,  turns  endr^  upon  a  question  of  fact, 
we  feel  concluded  by  the  action  of  the  tiiaJ 
court  on  that,  and  confine  onrsdves  to  a 
consideration  of  its  action  in  sustaining  a 
motion  for  a  new  trial  on  the  ground  of  new- 
ly discovered  evidence. 

[2-4]  Beyond  any  question,  conoededly,  tlie 
first  count  of  the  petition  Is  on  an  "aoootmt 
stated,"  in  the  tedmical,  common  law  mean- 
ing of  that  term. 

The  learned  trial  judge,  in  the  dedatmtlon 
of  law  which  he  gave  has  very  correct^  stat- 
ed the  law  applicable  to  actiona  tm  an  ac- 
count stated.  In  point  of  fact  his  dedaratltm 
ia  practically  a  copy  of  an  apiwoved  InstnMv 
tlon  as  set  out  In  Powell  v.  Pacific  BaUroad. 
(55  Mo.  658,  ioc  dt  661,  and  which  he  cited. 
So  all  authority  holds.  Tbaa  In  a  footnote 
under  the  title  "Account,"  subtitle,  '^Account 
Stated,"  Black  <Law  Dictionary  [2d  Ed.]  p. 
17)  says  that  an  account  stated  is  "the  settle- 
ment of  an  account  betweok  the  parties,  with 
the  balance  strode  in  favor  of  one  ot  them; 
an  account  rendered  by  the  creditor,  and  by 
the  debtor  ass^ted  to  as  correct,  dthw  ex- 
pressly, or  by  implication  of  law  from  the 
failure  to  object"  In  line  with  this  see 
Ottofy  v.  Winsor,  137  Mo.  App.  272, 119  &  W. 
40.  Black  further  says  in  the  same  note: 
'The  a<^nowledgement  or  admission  must 
have  been  made  to  the  plaintiff  or  bis  agent." 

In  1  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p. 
437,  par.  8,  and  following,  an  account  stated 
is  defined  as,  "An  agreement  between  par- 
ties who  have  had  previous  transactions  of 
a  monetary  character,  that  all  tbe  items  of 
tbe  accounts  representing  audi  transactliHis 
are  true  and  that  the  balance  struck  is  cor- 
rect; togetbar  wltti  a  promise^  wpreas  or  im- 
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plied,  tor  the  payment  of  sndi  balance. 
*    *    *  An  account  must  be  stated  between 
tbe  person  In  whose  favor  tbe  balance  ap- 
pears, or  his  duly  authorized  ag^t,  And  the 
person  against  whom  the  balance  lies,  or  his 
duly  authorised  agent.  •   •   •  Admissions 
to  third  persons  not  connected  with  the  cred- 
itor dp  not  constitute  an  aocoont  stated." 
At  page  ^  (tf  the  same  votk,  it  Is  further 
said:  " Admissions  made  to  thi^  parties  may 
be  evldenoe  to  the  Jury  of  a  previous  accouut- 
ing  then  admitted  to  have  taken  place,  If 
they  ,are  nneaulvocal  as  to  a  spetdflc  amount 
acknowledged  to  be  due^  although  such  ad- 
missions cannot  In  themselves  constitute  a 
statement  of  account"    Further,  at  page 
454:   "Where,  all  the  facts  are  undisputed, 
the  question  as  to  whether  th^  constitute  an 
account  stated  is  for  the  court;  but  where 
there  Is  conflicting  evidence  the  question 
should  be  submitted  to  the  Juiy."   We  may 
add  that  entries  of  flie  account  in  the  books 
of  tbe  debtor,  do  not,  of  thunselves,  consti- 
tute an  "account  stated." 

[C]  With  these  definitions  In  mind  we  come 
to  the  consideration  of  tbe  action  of  the 
learned  trial  court  In  sustaining  the  motion 
for  the  new  trial  flled  by  i^alntlff,  on  this 
ninth  ground,  which,  as  before  remarked,  and 
briefly,  was  by  reason  of  newly  discovered 
evidence.  That  must  mean  evidence  which, 
by  the  use  of  pic^r  diligence  and  availing 
Itself  of  data  or  facts  accessible  to  It,  the 
party  did  not  and  could  not  have  discovered 
prior  to  the  trial.  It  must  also  mean  that 
the  newly  discovered  evidence  is  material  to 
the  Issu^  Is  not  merely  cumulative,  is  not  in 
the  nature  of  mere  lmpea<^ment,  and  if  prov- 
en would  teoA  to  sustain  plalntUTs  cause  of 
action. 

We  have  bo  recently  gone  over  this  matter 
of  the  essentials  to  the  award  of  a  new  trial 
on  the  ground  of  newly  discovered  evidence 
in  Stahlmaa  v.  United  Railways  Co.,  166  S.  W. 
312,  not  yet  officially  reported,  but  the  opin- 
ion filed  April  7,  motion  for  rehearing  over- 
ruled April  24, 1914,  that  we  will  not  go  into 
it  here,  but  refer  to  that  opinion  on  this 
point 

[I,  7]  What  is  depended  upon  as  newly  dis- 
covered evidence  In  this  case,  as  will  be  ob- 
served, relates  to  the  execution  of  a  certain 
deed  of  trust  to  the  action  of  the  tmstee 
under  that  deed  of  trust  and  to  the  listing  of 
this  account  In  some  former  proceeding.  As 
to  this  latter  proposition,  the  identity  of 
tbe  account  is  not  established,  for  according 
to  the  afBdavlts  filed,  the  account  listed  was 
larger  In  amount  than  the  one  here  Involv- 
ed ;  larger.  It  Is  tme,  by  only  a  few  dollars, 
bat  safflcient  to  destroy  the  Identity  of  the 
two  accounts.  Tbe  plalnticr  here,  accord- 
ing to  the  afildavlts,  knew  all  about  these 
matters.  The  affidavit  of  the  attorney  shows 
that  be  has  only  been  in  charge  of  the  busi- 
ness  of  this  plaintiff  since  May,  1911.  It 
will  be  noticed  that  In  the  petition  the  ac- 
count stated  la  alleged  to  have  accrued  March 


2, 1908.  It  api>earB,  therefore,  that  the  trans- 
actions connected  with  this  account  occurred 
long  before  this  attorney  could  possibly  know 
anything  about  It  and  lac^  of  knowledge, 
or  lade  of  diligence  cannot  be  charged  against 
him.  But  when  we  consider  the  case  of  Us 
client  a  very  different  situation  is  presrated. 
It  aM>earB  by  the  affidavits  in  the  ease,  from 
the  testtnuny,  for  that  matter,  that  this  de- 
fendant company  was  in  difficulties  in  Janu- 
ary, 1907,  at  which  time  It  executed  a  mort* 
gage  or  deed  of  trust  to  tbe  Mr.  Taylor  nam- 
ed in  one  of  the  affidavits,  and  that  plaintltt 
was  named  therein  as  a  creditor.  Ttia  facta 
connected  with  this  matter  are  not  particu- 
larly pertinent  here  but  anyone  enrlons  con- 
cemli^  them  can  find  a  very  fnU  recital  of 
tbean  In  the  case  of  Adam  Roth  Grocery  Go.  v. 
Hotel  MontlceUo  Co.,  148  Mo.  App.  S13,  128 
S.  W.  642.  It  is  impossible  to  believe  that 
the  officers  and  managers  of  plaintiff  com- 
pany were  not  aware  of  all  of  tiiese  tran^ 
actions.  Brlnghig  this  action  on  an  account 
stated,  as  they  did,  and  being  met  with  a  gat- 
oral  doiial,  i^aintiff  was  bound  to  know  that 
its  action  was  being  resisted  and  was  bound 
to  go  into  court  prepared  to  make  out  its 
case.  It  in  fact  pushed  for  trial  and  success- 
fully defeated  an  attempt  of  defendant  to  se- 
cure a  continuance.  It  knew  that  under  a 
general  denial  defendant  could  produce  any 
and  all  evidence  tending  to  deny  an  account 
stated.  The  fact  that  the  books  relating  to 
this  trusteeship  were  in  the  custody  of  the 
trustee  Is  of  no  significance  and  amounts  to 
no  case  of  concealment  Plaintiff  knew  they 
were  there;  if  denied  access  to  them,  dne 
process  of  the  court  would  have  given  aoc^ 
to  them.  It  may  be  assumed  that  the  deed  ol 
trust  was  of  record,  certainly  plaintiff  knew 
of  it  It  appears  by  the  affidavits  In  the 
case  that  the  officers  of  the  defradant  com- 
pany knew  that  Mr.  T^lor  had  been  actli« 
under  the  deed  of  trust  in  attempting  to  ad- 
just the  afbilrs  of  defendant.  The  affidavit 
of  the  credit  man  of  plaintiff,  who  had  been 
such  through  all  of  these  years,  shows  con- 
clusively that  the  books  in  the  possession  of 
Mr.  Taylor  did  contain  entries  relating  to 
this  transaction,  and  that  be — affiant — knew 
It  The  facts  as  to  tids  are  very  much  in 
line  with  those  in  Cook  v.  St  Louis  &  Keokuk 
R.  R.  Co.,  66  Mo.  380. 

Without  passihg  upon  the  question  as  to 
whether  these  books  and  the  reciti^l  Ih  tbe 
deed  of  trust  in  which  Taylor  was  the  trus- 
tee would,  with  other  evidence,  prove  an  ac- 
count stated.  It  is  sufficient  to  say  that  all 
of  this  testimony  was  easily  procurable  and 
should  have  been  in  the  minds  of  the  officers 
of  plaintiff  company.  At  most  giving  this 
testimony  all  the  effect  claimed  by  plaintiff, 
it  would  have  been  merely  cumulative^  and 
that  being  so,  it  affords  no  cause  for  a  new 
trial.  See  cases  dted  In  the  Stahlman  Case, 
supra. 

It  appears  by  the  affidavit  of  the  credit 
mah  of  defendant  that  the  original  accounts 
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showing  the  Items  which  constitiite  the  to- 
tal In  the  so-called  account  stated,  hare 
been  lost  or  destroyed.  He  sets  out  in  hla 
affidavit  "that  the  same  kept  in  loose 
leaf  sheets  and  are  not  retained  by  the  plain- 
tiff, but  after  a  lapse  of  time  are  osnally  de- 
stroyed, and  although  he  has  made  strict 
search  for  the  same  since  the  decision  of 
this  case  in  order  that  an  action  may  be 
hrouffht  offaintt  tfie  defendant  on  an  open 
account,  if  wch  an  action  could  l>6  maintain- 
ed, but  that  be  has  been  unable  to  find  the 
said  loose  leaf  sheets  and  unless  a  new  trial 
is  granted  herein  the  plaintiff  must  entirely 
lose  the  sum  sued  for  in  the  first  count  of 
Its  petition,  and  affiant  believes  that  if  the 
court  will  grant  a  new  trial  that  on  such  re- 
trial the  new  evidence  hereinabove  recited 
would  result  in  a  Judgment  for  the  plaintiff 
on  the  said  first  connt  of  its  petition."  (Ital- 
ics ours.) 

According  to  this  affidavit  of  the  credit 
man,  plaintiff  might  sustain  an  action  on  an 
open'  account,  and  It  was  evidently  In  the 
mind  of  that  affiant  that  the  action  of  plain- 
tiff was  to  be  on  an  open  account;  he  does 
not  pret^d  to  stand  on  an  account  stated. 

On  the  authorities  referred  to  in  Stahlman 
V.  United  Railways  Co.,  supra,  we  are  un- 
able to  conclude  that  plaintiff  here  has  shown 
any  proper  diligence  in  preparing  for  the 
trial,  has  shown  any  reason  why  the  evi- 
dence DOW  sought  to  be  produced  and  said  to 
be  in  existence  was  not  as  accessible  and 
easily  ascertained  and  produced  at  this  trial. 
Furthermore,  as  before  stated,  at  beat,  it  was 
cumulative. 

[t,  I]  It  is  argued  that  the  trial  judge  can 
set  aside  the  verdict  of  the  Jury  on  the 
grcfund  that  it  Is  against  the  welgbt  of  evi- 
dence, or,  for  that  matter,  of  his  own  mo- 
tion, and  that  the  appellate  court,  In  review- 
ing the  action  of  the  trial  court,  Is  not  con- 
fined to  the  ground  stated  by  the  court  for 
setting  aside  a  verdict,  if  on  an  Inspection  of 
the  record  the  appellate  court  is  satlsfled 


that  that  acti(m  Is  right  op  any  other  gronnd. 

These  propositions  are  not  dispated.  The 
only  gronnd  assigned  by  the  trial  court  tor 
setting  aside  the  verdict  is  the  ninth  in  the 
motion  for  new  trial.  The  only  otbet  gronnd 
now  ui^ed  as  sustaining  the  action  of  Om 
trial  court,  is  that  the  verdict  is  against  the 
weight  of  the  evidence.  This  was  one  of  the 
grounds  set  np  in  the  motion  for  a  new  trial 
and  was  disallowed  by  the  trial  court  in  sus- 
taining the  motion  on  the  one  gronnd  alone. 
To  require  ua  to  hold  that  the  action  of  the 
trial  court  can  be  sustained  in  granting  a 
new  trial  on  the  ground  of  the  weight  of  tbe 
evidence  would  require  us,  as  an  ain>tilate 
court,  to  weigh  that  evidence,  lliat  we  can- 
not do. 

[10]  While  we  pay  great  deference  to  the 
action  of  the  trial  court  In  sustaining  a  mo- 
tion for  a  new  trial,  the  very  fact  that  tbe 
law  provides  for  an  appeal  from  that  action. 
Is  a  sufficient  answer  to  the  contention  made 
that  we  are  concluded  by  that  action.  We 
are  concluded  by  the  finding  of  a  jury  or  of 
a  court  in  an  action  at  law,  and  when  he  is 
the  trier,  on  the  facts,  but  not  on  the  law 
nor  the  application  of  the  law  to  tlie  facts. 

[11]  Motions  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  are  regarded 
with  a  Jealous  eye  and  construed  with  re- 
markable strictness  by  the  courts.  They 
should  be  tolerated,  not  encouraged ;  viewed 
with  aversion,  rather  ttian  favor ;  granted 
as  an  exception,  and  refused  as  a  mle.  State 
r.  McLaughlin,  27  Mo.  Ill ;  Cook  v.  St.  LonU 
&  Keoknk  B.  B.  Oo.,  supra;  State  San- 
Bone,  116  Mo.  1,  loc.  dt  IB,  32  S.  W.  617. 

For  these  reasons  the  action  of  tbe  dreolt 
conrt  in  setting  aside  Its  finding  on  tbe  first 
count  is  reversed  and  the  cause  remanded 
with  directions  to  that  court  to  enter  up 
Judgment  in  favor  of  defendant  on  tbB  flnt 
connt  In  the  petition,  and  in  favor  of  tbe 
plaintiff  on  the  two  remaining  counts. 

NORTONI  and  ALLDN,  JJ.,  eoneor. 
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EIiTAOXT  tt  iL  T.  Orr?  OF  BBOWNWOOD. 

(No.  2886.) 
(Supreme  Court  of  Texas.    May  6,  1914.) 

1.  Death  (1  11*)— Action  fob  Dbath— Cok- 
uoh-Law  Rxobt. 

Under  the  common  law,  in  force  in  tbe 
state  untU  changed  by  Bev.  St.  1811.  art.  4694, 
damages  were  not  TecoTerable  for  death  by 
wronfflal  act. 

[Ed.  Note.— For  oOier  caaeL  see  DMth,  Gent. 
Dig.  H  10,  15;  Dee.  Dlgrill.*] 

2.  DUTH  <S  38*)  —  LlABUJTT  —  MUNJOXPAX. 
COHPOBATIONB— "ANOTHEB." 

Under  Hev.  St  1911,  art.  4694,  antborl^g 
an  action  for  the  death  of  any  person  caused  by 
the  wron^ol  act  n»ligeQce,  unsklUfulness,  or 
default  of  "another,'^  a  municipal  corporation 
is  not  liable  for  tbe  death  of  a  person  caused  by 
its  negligent  failure  to  maintain  its  streets  in 
a  safe  condition  for  traveL 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Die  I  49;  Dec  Dig.  8  S3.*] 

Certificate  of  Dissent  from  Gonrt  of  OItU 
Appeals  of  Third  Supreme  Judicial  District 

Action  by  Mary  B.  Elliott  and  another 
against  tbe  City  of  Brownwood.  There  was 
a  Judgment  tor  defendant,  rendered  on  bus- 
talning  a  general  demurrer  to  the  petition, 
and  plalntUFs  appeal  to  the  Court  of  Civil 
Appeals,  which  certified  the  facts  to  the  Su- 
preme Court  Question  certified  (166  &  W. 
^2)  answered. 

Fisher  &  Allison,  of  Georgetown,  and  Arch 
Orlnnan,  ot  Brownwood,  for  appellants.  C 
Ia.  McCartney,  ot  Brownwood,  and  W.  F. 
Ramsey  and  0.  L.  Black,  both  of  Austin,  for 
appellee. 

BROWN,  C.  J.  The  Court  of  C^tTii  Aiqpeals 
of  tbe  Third  Supreme  Judldlal  IMstrlct  has 
certified  the  following  facts  to  this  oonrt: 

"In  this  case  the  plalntlfEs  seek  to  recover 
ddmages  from  tiie  defendant  the  dty  of 
Brownwood,  on  account  of  the  death  of  Otho 
8.  Elliott,  the  husband  of  one  and  fhm  father 
of  tbe  other  plain tifCs.  They  predicate  their 
c&we  of  action  upon  alleged  negUgenhe  of 
the  defradant  in  maintaining  a  certain  street 
and  bridge  or  culvert  across  the  same.  The 
trial  court  sustained  a  general  demurrer  to 
tbe  plaintURi'  petition.  The  latter  appealed 
to  this  court,  and  we  afilrmed  tbe  Judgment 
of  the  trial  oonrt;  Special  Associate  Justice 
John  M.  Fnrman  dlssentli^ 

"A  motion  for  a  rehearing  is  now  pending 
In  this  court,  and  we  have  granted  a  motion 
made  by  appellants  to  certlQr  ttw  question 
of  dissait.  As  shown  by  the  maJorit7  01^- 
ion,  a  copy  of  whl^  is  hereto  attached  and 
made  a  part  hnetO,  It  waa  held  that  a  munic- 
ipal corporation  is  not  liable  for  Injuries  re- 
sulting in  death,  although  audi  death  may 
have  been  eaused  by  such  oorporatlon's  neg- 
ligence in  reference  to  its  streets;  and  that 
ruling  was  based  upon  what  was  said  and 


done  hj  the  Suprame  Court  m  Bits  t. 
of  Austin,  1  Tex.  Civ.  App.  46S,  20  S.  W.  1029 ; 
Flemmlng  v.  Texas  ILoan  Agency,  87  Tex.  288, 
27S.W.  126v28LwB.A.  260;  and  Searlght 
V.  of  Austin,  42  S.  W.  857.  Tbe  views 
of  the  dissenttng  judge  are  stated  In  the  oidn- 
Itm  filed  by  him,  a  copy  of  whldt  is  also  here- 
to atta<Aed  and  made  a  part  hereof.  The 
opinion  of  the  majority  of  the  court  and  the 
dissenting  oi^nion  clearly  disclose  'the  ques- 
tion of  law  as  to  whidi  the  dissent  exists, 
and  that  question  Is  bereby  certified  to  the 
Supreme  Court  f6r  dedsion." 

OnilB  question  of  law  Is  preseoted  by  the 
facts.  18  tbe  city  ot  Brownwood  liable  to 
appeUsnts,  in  damages,  for  the  death  of  Otho 
S.  EUlott? 

[1, 1]  Prior  to  the  enactment  of  article 
46M,  B.  S.  1911,  the  common  law  was  in 
force  in  Texas,  and  damages  could  not  be 
recovered  for  the  death  of  any  one.  The  por^ 
tlon  at  said  artlcto  pertlnuit  to  this  question 
reads: 

"An  action  for  actual  damages  on  aocount 
of  injuries  causing  tbe  death  of  any  per- 
son may  be  brought  In  the  ftdlowing  cas- 
es: • 

"2.  When  die  death  ot  any  person  Is  caus- 
ed by  the  wnmgful  act,  negl^ence,  unskiU- 
fnlness,  or  default  of  another.** 

The  word  "another"  means  "another  per- 
son," and  it  is  claimed  by  appellants  that  a 
municipal  corporation  is  a  person  within  the 
meaning  of  the  word  "another,"  person  be- 
ing understood;  thus  construed  it  would 
read  "another  person.** 

TbB  issue  has  been  decided  this  court 
tn  the  following  cases  by  refudng  applica- 
tions for  writs  of  error:  Bits  v.  City  of  Aus- 
tin, 1  Tex.  Glv.  App^  45S,  20  &  W.  1029; 
Searlght  v.  aty  of  Austbi.  42  S.  W.  857.  In 
each  case  the  Court  of  OItU  Appeals  held 
that  damages  could  not  he  recovered  against 
a  munldpal  corporation  when  the  injury  re- 
sulted in  death.  Application  was  made  in 
each  case  to  this  court  for  writ  of  error, 
which  was  lefnsed.  In  the  case  of  Scarlet 
V.  City  of  Austin,  the  sole  question  prraented 
to  this  court  was  by  assignment  of  errw 
distinctly  claiming  that  the  error  condsted 
in  holding  tiiat  a  recovwy  could  not  be  had 
against  a  municipal  corporation  for  death 
occasioned  by  its  negligeno&  Able  counsel 
with  eamestnesB  and  ability  umed  upon  this 
court  the  proposition  that  municipal  corpo- 
rations were  embraced  In  ttie  statute.  This 
court  could  not  have  refused  that  awllca- 
Uon  without  passing  upcm  and  overruling 
the  assignment  Since  that  decision  was 
made,  and  application  refused,  it  has  been 
considered  settled  in  this  court 

We  answer  that  there  could  be  no  recovery 
against  the  <ity  ot  Brownwood  on  the  facts 
stated. 


•For  otlMT  eases  see  Mine  topic  and  seoUoo  NUHBJiR  Is  Deo.  Dig.  a  Am.  Dig.  K«r-No.  Series  *  Rep'r  Indexes 
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BTT.  WOBTH  BEI/T  BT.  CO.  T.  JONES  et  aL 

(No.  2852.) 

(Supreme  Court  of  Texaa.   May  20,  1914) 

Master  and  Sbbvant  (|  2SS*)— Dbath  ot 

Sebv ANT— Questions  fob  Jubt. 

On  evidence  in  an  action  for  a  switchman's 
death  by  falling  from  a  car  upon  its  sudden 
stop  to  avoid  striking  an  Iron  pipe,  on  the  ie- 
sae  whether  the  pipe  was  placed  on  the  track 
by  the  employ^  of  the  impleaded  defendant, 
held,  that  tne  trial  court  did  not  err  in  peremp- 
torily instructing  a  verdict  for  such  defendant. 

[E!d.  Note.— For  other  cases,  see  Master  and 
SerranL  Cent  1%  »  1002,  1008,  1007.  1008, 
1016,  1085^  lOlS,  10^;  Dec.  Dif.  |  286.*3 

Certified  QoesUon  from  Gonxt  of  OItU  Ap> 
I)eal8  of  Second  Soprane  Judicial  District. 

Action  by  Helen  Jones  against  the  Ft 
Worth  Belt  Ballway  Company,  which  Im- 
pleaded Azmoni  ft  Co.  Jadgment  for  jdaln- 
tlff  and  for  Armour  &  Co.,  and  defendant 
Railway  Company  appeals.  Gertlfled  ques- 
tion from  Court  of  Civil  Appeals.  Qaeetlon 
answered  In  the  negative. 

H.  M.  Chapman  and  Lasslter,  Harrison  ft 
Rowland,  all  of  Ft  Worth,  for  appellant 
McLean  ft  Scott,  of  Ft  Worth,  for  appellee 
Jonea  Capps,  Cantey,  Hanger  ft  Short  and 
David  B.  Trammell.  all  of  Ft  Worth,  for 
ajqpellee  Atmonr  Ga 

BROWN,  G  J.  The  Court  of  CivU  Appeals 
has  failed  to  find  and  certify  the  facts  as  re- 
quired by  Brti<de  1619,  Revised  Statutes  1911, 
but  refers  tills  court  to  the  opinions  for  the 
facts  Involved.  Having  received  submission 
of  the  question,  we  will  endeavor  to  state  the 
facts.  The  question  submitted  is  stated  thus: 
"Whether  or  not,  under  the  drcnmstances 
stated  in  said  opinions  and  otherwise  shown 
by  the  record,  the  trial  court  erred,  as  as- 
signed by  appellant,  in  peremptorily  instruct- 
ing a  verdict  in  favor  of  appellee  Armour 
ft  Co." 

The  facts  are  so  stated  that  we  must  copy 
the  following  In  order  to  be  sure  of  setting 
out  all  that  is  material.  We  copy  from  the 
opinion  as  follows:  "Frank  Jones  was  em- 
ployed by  the  Ft.  Worth  Belt  Railway  Com- 
pany as  a  swlU^man.  On  March  2,  1010, 
while  serving  In  that  capacity,  he  and  Swope, 
another  switchman,  were  stationed  on  the 
rear  car  of  one  of  that  company's  trains. 
Tills  train  was  backed  In  ui>on  a  switch  track 
leading  to  Swift  ft  Co.'s  plant  thus  placing 
the  car  upon  which  the  switchmen  were  rid- 
ing in  front  While  the  train  was  thus  mov- 
ing, Jones  and  Swope  discovered  an  Iron  pipe 
lying  across  the  track  ahead  of  them,  and 
one  or  both  gave  to  the  engineer  a  signal  to 
stop  the  train.  In  obedience  to  this  signal, 
the  train  was  stopped,  or  Its  speed  chedied, 
so  suddenly  that  Jones  fell  upon  the  track  In 
front  of  the  car  and  was  run  over  and  kiUed. 
Helen  Jones  his  widow,  for  herself  and  minor 
children  instituted  this  suit  agalnat  the  Ft 


Worth  Belt  Railway  Company  to  zecorer 
damages  as  a  result  of  the  death  of  her  bos- 
band,  and,  from  a  Jndgmait  In  Tayot  nt  jimSa- 
tiff,  the  railway  company  has  appetUad.*' 

Omltttog  that  which  relates  alone  to  the 
railroad  company,  we  copy  from  the  oplnioo 
as  follows: 

"The  Ft  Worth  Belt  Railway  Company  In- 
terpleaded Armour  ft  Co.,  all«i^ng  that  Oe 
latter  company  placed  the  iron  pipe  In  ques- 
tion upon  the  track,  and  that  in  ao  ^mOng  it 
was  guilty  of  negligenoe;  ttiat  flie  railway 
company  was  Igncurant  of  the  fact  that  the 
pipe  was  upon  the  trade;  that  the  n^EUgeoce 
of  Armour  ft  Go.  In  plactaig  the  ^pe  npcm  the 
track  was  the  direct  and  proximate  cause  of 
the  accident;  and  by  reason  of  sadti  ftcts 
they  prayed  fbr  judgment  over  asainst  Ar- 
mour ft  Co.  in  the  event  the  railway  company 
should  be  held  liable  to  Qie  plalntiffiB  for  the 
death  of  Frank  Jones.  In  obedience  to  a  per- 
emptory Instruction  by  the  court  the  jury 
returned  a  verdict  In  favor  of  Armour  ft  Ca 
upon  this  plea  over  against  it,  and  tliat  In- 
stractlon  Is  assigned  as  error  by  appellant. 

^H.  D.  Stephenson  testified  that  he  was  ra- 
ployed  by  Armour  ft  Co.  as  <Hie  of  the  mill- 
wright gang,  and  at  the  time  of  the  acdd«tt 
was  engaged  with  other  employes  in  patting  In 
concrete  forma  for  the  erection  of  the  reser- 
voir in  the  holes  previously  made  by  the  exca- 
vations mentioned  above;  that  he  witnessed 
the  acddent  and  saw  the  pipe  upon  the  rail- 
way track  at  that  time.  He  further  testified 
as  follows:  'I  was  working  with  a  foreman 
named  Swodener.  Kiefater  was  running  the 
bull  gang/  His  gang  had  dug  those  holes  for 
these  concrete  forms,  and  some  of  ttte  same 
gang  were  putting  In  the  concrete.  •  •  • 
There  was  no  work  being  done  there  that  I 
remember  of  In  which  any  Iron  pipe  such  as 
I  saw  there  was  being  used.  I  did  not  see 
any  such  pipe  that  was  in  use  there.  We 
were  not  using  it  These  other  men  and  my- 
self were  working  for  Armour  &  Co.  This 
cement  business  was  part  of  a  reservoir  that 
Armour  ft  Co.  was  putting  in  on  their  prop- 
erty.' 

"W.  S.  Woodward,  superintendent  of  trans- 
portation for  the  appellant  reached  the  place 
of  the  accident  shortly  after  the  accident  and 
inspected  the  iron  pipe  in  question.  He  testi- 
fied as  follows:  'Now  the  reservoir  is  on  the 
right-band  side  as  you  are  shovlog  into 
Swift's  plant  and  these  condensers  as  I  call 
them  are  about  6  feet  from  the  track;  bat  I 
have  no  Idea  of  the  depth  of  them — ^may  be  6 
feet  or  10  feet  or  12,  or  might  be  deeper.  1 
should  think  they  are  probably  16  by  20  feet 
in  size.  I  do  not  know  how  long  this  work  of 
excavation  had  been  going  on  at  that  particu- 
lar place.  Armour  ft  Co.  were  doing  that 
excavation,  and  the  railroad  had  nothing  to 
do  with  it  I  should  think,  as  near  as  I  can 
remember,  this  work  had  been  going  on  there 
generally,  along  that  place  where  ttls  ^pe 
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ires  pitikod  vif,  about  two  weAn.  •  *  * 
TUs  pipe  Is  a  deal  more  rusty  now  tban  It 
was  at  that  time.  It  was  rusty  at  tbat  time 
but  not  so  rusty  as  It  is  now.  In  my  Indg- 
ment  that  pipe  had  been  in  use— It  was  an 
old  pipe.  •  •  •  I  win  say  that  there  was 
an  embankment  of  dirt  next  to  the  tail  on 
tbe  west  aide,  and  tlie  other  side  where  this 
exca  ration  was  the  dirt  was  plied  on  them. 

*  *  *  The  track  was  lerel,  about  20  or  SO 
feet,  or  a  Uttte  higher  than  tlie  tall  with  the 
dirt ;  but  It  was  south  of  where  this  exCavat* 
ing  was,  I  should  think  about  20  or  SO  feet 
as  near  as  I  can  remember.  *  *  *  It  was 
between  20  and  30  minutes  after  the  a«ddent 
before  I  got  to  the  scene  of  it  The  remains 
of  tlie  deceased  were  still  there  when  I  got 
there.  TSiey  had  not  been  removed.  This 
pipe  I  teatlfled  about  this  morning  was  stlU 
tber&  At  tliat  time  the  pipe  was  not  as  rusty 
as  it  is  now.  It  was  rusty,  but  not  as  maxSi 
as  it  is  now.  This  Is  the  same  pipe  tiiat  was 
tbere  at  that  time.  It  did  have  tbe  appear- 
ance of  having  been  burled  in  the  ground. 
Tbere  was  no  difference  In  the  appearance  of 
the  pipe  In  tbe  rost  as  to  having  been  burled 
from  one  end  to  tbe  other.  The  condition  of 
tbe  ground  Immediately  west  of  the  track, 
say  from  a  point  opposite  the  second  pier 
from  the  soatb,  or  down  to  where  we  found 
tbls  pipe,  was  tbat  tbere  was  loose  dirt  piled 
right  in  here  (Indicating  on  the  map  hereto- 
fore referred  to  in  this  record).  By  "here" 
I  mean  between  tbe  pier  and  tbe  railroad. 

1  don't  remember  about  tbat  being  the  south 
pier.  I  don't  remember  nothing  about  those 
piers.   I  should  think  that  dirt  was  pUed  up 

2  feet  higher  than  tbe  rail,  about  that.  At 
the  point  where  It  was  2  feet  higher  than  the 
rail,  I  should  think  that  was  probably  8  feet 
from  the  rail,,  or  about  that,  and  it  sloped 
down.  That  dirt  did  not  Interfere  with  the 
movement  of  the  train,  it  was  not  over  the 
rails.  I  suppose  tbat  dirt  came  out  of  the 
excavations  that  were  dug  for  those  piers,  or 
foundations,  rather.  I  don't  know  how  long 
It  had  been  after  these  foundations  had  been 
dug  and  completed  before  tbe  crew  went  to 
put  in  those  boxes  to  hold  tbe  concrete. 

*  *  *  When  I  got  there  the  had  been 
picked  up  by  some  one  and  was  lying  up  on 
a  pile  of  dirt  It  bad  been  removed,  and  all 
I  know  about  that  being  tbe  pipe,  you  under- 
stand, is  what  I  was  told  tbere.  I  do  not 
know  that  that  is  the  pipe  they  hit  When 
I  got  there  it  was  generaily  understood  that 
that  was  the  pipe,  and  it  was  the  one  that 
was  pftoted  out  to  me,  and  this  Is  tbat  pipe. 
Tbere  was  no  other  pipe  around  Uin&* 

"Referring  to  tJie  raUway  Izack  wliere  Uie 
accident  happened,  the  witness  Woodward 
farther  teatlfled:  TUs  track  at  this  place 
was  not  MOk  9.  It  was  SwifTs  lead.  It  ran 
to  Swift  ft  Ga's  idant  and  the  Sootliwest- 
em  Mechanical  Company's  plant  In  hauling 
Btnit  to  Armour  ft  Co.  it  would  not  come  in 
over  that  track  at  all.  fin  hauling  'oat  things 


tnm  Swift  ft  Go-'s  plant,  and  also  fn»n  tiM 
Southwestern  Medianical  Company's  plant,  it 
would  come  out  over  this  track  that  we  call 
"Swlft^s  lead."  You  ask  me  If  it  is  not  a 
frequmt  occurrence  in  both  Swift  ft  Co-'s 
plant  and  in  tiie  Southwestern  Mechanical 
Company's  plant  that  old  iron  is  Junked,  and 
I  answer  you  by  stating  that  we  call  It 
scrapped.  It  is  sold  to  the  Junk  dealers  here. 
It  is  hauled  out  there  over  tUs  track  out  to 
the  place  where  It  Is  kept  until  they  come 
and  get  it;  coming  from  the  Medianlcal  Com- 
pany's plant,  or  from  Swift  ft  Cc's,  you  do 
come  over  that  track.  It  Is  true  that  such 
pipe  as  fliis— that  is  true  of  such  pipe  as  this 
frequently.* 

"Ben  Boy,  a  steam  fitter  in  the  employment 
of  Armour  ft  Co.  at  the  time  at  the  accident, 
was  talking  to  the  ionmui  of  tSn  ndllwrigbt 
gang  as  the  train  approaciied  and  witnessed 
tiie  accident  He  testified:  Hiere  was  dirt 
piled  up  there  on  the  west  side  of  the  tradlc, 
from  a  point  where  this  gentleman  and  I 
were  standing  when  we  saw  tbls  pipe  on  tbe 
traclc,  between  us  and  them.  It  was  piled 
higher  than  tbe  track.  It  was  sloping  down. 
Tbe  dirt  sloped  down;  sloped  down  probably 
within  8  ln<Ae8  of  the  track.  That  dirt  came 
out  of  those  holes  along  there  by  the  reser- 
voir that  they  put  this  concrete  in  for  the 
condenser.  Tbat  was  not  on  the  rail.  The 
only  thing  I  seen  on  the  rail  was  tbls  pipe. 
*  *  *  I  was  then  In  tbe  employ  of  Annour 
ft  Oa  I  had  business  at  tbe  reservoir,  or  I 
would  not  have  been  there.  I  bad  worked 
from  that  point  to  the  top  of  the  engine  room. 
There  was  no  work  being  done  there,  in 
which  this  pipe  was  b^g  used,  that  I  know 
of,  or  such  pipe  as  I  saw  there  at  that  time. 
I  was  a  steam  fitter,  engaged  in  worklug 
around  that  place  at  tbat  time.  If  there  was 
any  work  being  done  there  in  which  such  pipe 
as  this  was  being  used,  I  do  not  know  any- 
thing about  It  I  do  not  know  of  any  one 
besidm  myself  tbat  was  usiog  It  tbere,  or 
why  they  would  have  It  there.  Tbat  piece  of 
pipe  which  was  shown  me  Is  not  tbe  pipe.  In 
my  Judgmeot.  The  piece  of  pipe  I  seen  was 
a  newer  piece  of  pipe  tban  that;  but  It  was 
an  old  pipe,  but  not  so  rusty  as  that.' 

"Upon  the  issue  whether  or  not  the  Iron 
pipe  was  placed  upon  the  track  by  Armour  & 
Go's  employCE^  the  fbregolng  Is  substantially 
the  entire  testhnony  Introduced. 

'rrbe  majority  of  this  court  are  of  the 
opinion  that  the  testimony  recited  above,  con- 
sidered In  connection  wlUi  the  failure  of  Ai^ 
mour  ft  Go.  to  inove  that  no  such  pipe  had 
been  taken  from  the  ground  daring  the  exca- 
vations,  and  the  absence  of  any  evidence 
showing  the  presence  of  any  persona  at  tbe 
Kdace  of  the  aoddemt,  Immediately  prior 
thereto,  other  ttkan  fhe  oindoyte  ot  Armoar 
ft  Co.,  tmded  to  aaKKwt  tbe  afllrmatlve  of 
that  issue,  and  that  the  court  erred  in  per- 
emptorily instructinc  a  rerdlct  la  ffevor  of 
Armour  ft  Go. 
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"Tbe  writer,  hoverar,  la  unable  to  concur 
In  this  pQnrinidoTi.'* 

The  ftct  tbat  Armonr  &  0o.*8  serraDts 
vera  at  work  near  the  tnx^  cannot  fomldi 
a  basia  for  a  preaomptlon  tbat  tbey  idaced 
the  pipe  tm  tbe  trat^  It  did  not  rest  npon 
Armour  ft  Co.  to  prove  tbat  their  serrauts 
did  not  place  the  pipe  Ibere,  but  the  barden 
waa  npon  the  railrrad  company.  A  pre- 
BDmption  of  £nct  cannot  rest  npon  a  tact  pre- 
sumed. Tbe  fact  relied  npon  to  support  the 
presumption  must  be  proved.  "No  Inference 
of  fact  should  be  drawn  from  premises  which 
are  ancertaln.  Facts  upon  which  an  Infer- 
ence may  legitimately  rest  must  be  eetab- 
lished  by  direct  evidence,  as  if  they  were  the 
facts  In  issue.  One  presumption  cannot  be 
based  up<m  anoOier  presumption."  16  Cjc 
1051;  Ho.  Paa  By.  Oa  v.  Porter,  78  Ter. 
307,  11  &  W.  S24.  No  fact  or  drcumstanoe 
was  proved  In  this  case  whldi  JustMes  the 
presumption  that  tbe  pipe  was  placed  upon 
the  track  of  tbe  railroad  by  any  person  under 
the  control  of  Armonr  ft  Oo. 

The  trial  court  did  not  err  in  giving  per- 
emptory instmctlonB  to  tbe  Jury  to  return  a 
verdiiA  for  Armour  ft  Oo. 


AMBBICAN   BONDING   CO.   OF  BALTI- 
MOBB  V.  LOGAN.  (No.  2361.) 
(Supreme  Court  of  Texas.  Bfay  6,  1914.) 

1.  CouBTB  (I  247*)— Questions  Rxviiwabls 
— CKBTiniD  Questions  to  Supbemb  Coubt. 

A  fact  not  disclosed  by  the  statements  and 
opinions  of  tin  Court  oi  Otwil  Appeals  ewtify- 
ing  a  qosstion  to  the  Suprane  Court  cannot  be 
considered  by  the  Supreme  Court  as  a  basis 
for  its  answer. 

lEd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  ]|  487,  749.  7S1-7M,  767,  700,  700^  762- 
7M;  I>ec.  l5ig.  I  247.*! 

2.  HomenuD  ^  184*)— Kxemftiohb-Ooh- 
srmmoNAL  Pbovxsionb. 

The  exemption  provided  for  by  Const  art 
16,  I  60,  declaring  that  the  homestead  of  a 
family  shall  be  protected         forced  sale  ap- 

Slies  to  the  homestead  while  the  head  of  the 
unity  is  living,  but  furnishes  no  rule  for  its 
distribution  after  his  death. 

[Ed.  Note.~For  other  cases,  see  Homestead, 
Cent  Dig.  S  246;  Dec.  Dig.  |  184.*] 

3.  HoicESTEAD  (1 142*)— BzncPTroifa— OoNsn- 
tutional  Psoviuohs. 

Cmist  art  16.  I  62,  providing  that  Ml  the 
death  of  a  husband  or  wife,  or  both,  the  home- 
stead shall  descend  as  other  real  property  of 
decedent,  governed  by  the  same  laws  of  descent 
and  distribution,  determines  the  disposition  of 
a  homestead  after  the  death  of  the  owner,  and 
determines  the  persous  who  shall  take  it  and 
their  respective  interests,  but  oot  the  conditions 
which  may  be  imposed  on  the  inheritance, 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  Sfi  271-280;  Dec.  Dig.  {  142.*] 

4.  HouKSTXAO  (S  142*)— Bight  or  Heibs— Ex- 

XUFTIONS. 

Under  Const  art  16,  fS  60,  62,  protecting 
<hs  homestead  of  a  family  from  forced  sale,  and 
providing  that,  on  Um  death  of  the  husband, 
the  homestead  shall  vest  as  other  real  proper^ 
of  decedent,  and  Bev.  St  1911.  arts.  8236,  342^ 
3427,  3786,  3786,  declaring  that  on  the  death 


of  a  person  Intestate  Us  estate  shall  Tcst  im- 
mediately in  his  heirs  at  law,  providing  that  ob 
the  insolvency  of  the  estate  on  final  aettlemect 
title  of  the  widow  and  children  to  ttie  property 
and  allowances  set  apart  to  them  sfaftll  be  ab- 
solute, and  that  tiie  homestead  shall  not  be  lia- 
ble for  the  parmoit  of  debts,  and  declaring  thut 
the  homestead  of  the  family  shall  be  exempt 
from  forced  sale  for  the  payment  of  debts,  ttw 
homestead  of  an  insolvent  vests,  on  h&s  deata. 
in  his  heirs  in  the  proportions  fixed  by  the  gen- 
eral statute  of  descent  and  distribution,  ex- 
empt from  liability  for  debts,  and  the  proceeds 
of  a  voluntary  sale  thereof  by  tbe  heira  are  also 
free  from  all  debts,  though  the  probate  court 
failed  to  aet  aside  the  homestead  for  tbe  bene- 
fit of  the  members  of  the  family,  entitled  to  tbe 
benefit  of  the  property  under  article  3413,  not- 
withstanding article  3787,  providing  that  cb» 
proceeds  of  a  voluntary  sale  of  tbe  homestead 
shall  not  be  subject  to  garnishment  or  forr«d 
sale  witbiu  six  months  after  the  sale,  and  tbe 
homestead  rights  of  an  unmarried  dauebfr 
forming  part  of  tbe  &mily  of  decedent  may  not 
ha  <^  set  asalnat  the  surety's  liability  on  tbe 
bond  of  her  deceased  father,  given  aa  her  gnard- 
ian. 

[Ed.  Note.— For  other  cases,  see  Homestaad, 
Cent  Dig.  H  271-280;  Dec.  Dig.  |  142l»] 

Certified  Questlona  from  Court  of  Civil  Ap- 
peals of  Fifth  Supreme  Judicial  District 

Action  by  Jessie  Logan  against  tbe  Ameri- 
can Bonding  Company  of  Baltimore.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
appealed  to  the  Court  of  CMl  Appeals,  and 
It  certified  a  question  to  the  Snprenw  Court 
Question  answered  In  the  negative. 

Meadw,  Davis  ft  Senter,  of  Dallas,  for  ap- 
pellant Wood  ft  Wood,  of  Dallas;  for  ap- 
pellee. 

HAWKINS,  J.  The  following  statunent 
and  certified  question  are  from  Qie  Court  of 
Civil  Appeals  for  the  Fifth  Suprone  Judi- 
cial District,  at  Dallas: 

"UbiB  suit  was  instituted  by  Jessie  Logan, 
a  feme  sole,  on  June  8,  1910,  against  tbe 
American  Bonding  Company  of  Baltimore,  to 
recover  the  sum  of  11,000.06,  with  interest 
and  costs  of  suit.  Tbe  basis  of  the  suit  Is 
that  the  said  company  was  surety  on  tbe 
bond  of  W.  J.  Logan,  as  guardian  of  the 
plalntlft,  Jesse  Logan;  that  after  the  execu- 
tion of  said  bond  tbe  said  guardian,  as  sndi, 
collected  the  sum  of  $1,000  belongtng  to  his 
ward.  Jessie  L(«an,  and  died  ICay  8.  1909, 
without  having  turned  over  said  sam  to  her, 
and  without  having  accounted  to  her  In  any 
way  fOr  the  same  or  any  part  thereof ;  that 
by  reason  of  tbe  premises  tbe  said  surety, 
the  American  Bonding  Company,  became  li- 
able to  plalntlft  for  aald  sum  ot  monej,  with 
Interest  The  defendant  ideaded  a  gnieral 
denial,  and  facially  that  W.  J.  Logan,  plain- 
tiff's  father  and  guardian,  owned  and  occn- 
pled  certain  real  estate  situated  in  tbe  city 
of  Dallas  as  a  homestead;  that  after  bis 
death,  and  under  and  by  agre^nent  of  his 
surviving  widow  and  children,  said  property 
was  sold,  and  from  the  sale  of  the  same 
the  plaintiff,  Jessie  Logan,  received  Decem- 
ber 1,  1809.  sums  of  money  aggregating 
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$2,124.60;  that,  deTendant  bolng  siii«ty  tax 
the  bond  of  W.  3.  Logan,  as  fuardlan  of 
Jessie  Logan,  and  W.  J.  Logan  being  dead.  It 
was  entitled  to  an  oflnt  against  Its  llabllitr 
on  said  booA  to  the  eztoit  of  the  amonnt  re- 
ceived b7  Jessie  Logan  from  the  estate  of  her 
guardian.  The  vnyet  at  the  answer  was 
that  Id  the  errait  the  court  should  concaude 
plalntur  was  entitled  to  judgment  against  de> 
fratdant  fbr  any  amount,  that-snoh  amonnt 
be  credited  wtth  wbatew  amonnt  plaintiff 
received  from  the  estate  of  her  aatd  father 
and  guardian.  Tho  case  was  tried  by  the 
court  without  the  Interrentlon  of  a  Jury  on 
the  following  agreed  statement  of  facts:  *W. 
J.  Logan  was,  during  the  year  1800,  and  for 
many  years  prior  thweto,  a  married  man, 
and  resided  In  Dallas  oonnty,  Tex.,  and  in  tJie 
dty  of  Dallas.  Said  W.  J.  Logan  died  in 
the  dty  of  Dallas  on  May  8,  A.  D.  190a  He 
was  married  twice.  His  first  wife  died  dar- 
ing tbe  first  part  of  the  year  1900  In  the  dty 
of  Dallas.  He  had  two  dilldren  only  by  bis 
first  wife,  to  wit:  JeSsle  Losnn,  the  plalntlfl 
in  this  suit,  and  John  XiOgan,  a  mala  At 
Hie  time  the  wife  died,  Jessie,  a  girl,  was 
about  16  years  old,  and  John  was  about  13 
years  old.  At  the  time  of  the  death  of  the 
said  mother  of  Jessie  and  John  Logan,  she 
left  to  her  two  said  dilldren  two  insurance 
poUdee  on  her  life,  each  for  the  sum  of 
fl.OOO.  Badi  of  these  policies  was  pajable 
Jointly  to  the  said  children.  After  the  death 
ot  the  mother  of  Jesde  and  John,  their  te- 
ther. W.  J.  IxtsBLn,  was  shortly  thereafter, 
and  during  the  year  1900,  on  his  application, 
appointed  guardian  of  the  estate  of  said  two 
children  by  the  county  probate  court  of  Dal- 
las county,  Tex.,  and  on  the  13th  day  of  No- 
vember, A.  D.  1900,  tooK  the  requisite  guard- 
ian's oath,  and  entered  Into  bond,  as  required 
by  law,  with  the  defendant,  &e  American 
Bonding  Company  of  Baltimore,  a  corpora- 
tion, as  surety;  said  bond  was  made  pay- 
able to  the  county  judge  of  Dallas  coonty, 
was  in  the  sum  of  MiOQO,  and  was  condi- 
tioned as  required  by  law  In  such  cases,  and 
duly  and  legally  approved  by  the  then  acting 
county  Judge  of  Dallas  county,  and  filed  with 
the  derk  of  said  probate  court  The  said 
W.  J.  Logan  continued  as  the  guardian  of 
the  estate  of  Jessie  and  John  nntll  the  death 
of  said  Vr.  J.  Logan,  wbldi  was  on  May  3, 
1908,  On  the  12th  day  of  December,  A.  D. 
1900.  W.  J.  Logan,  as  guardian  of  said  chil- 
dren, collected  one  of  the  said  insurance 
policies,  which  was  $1,000.  On  the  7th  of 
Febmaiy,  A,  D.  1901,  said  W.  J.  Logan  col- 
lected the  other  policy,  which  mu  91,000. 
One-halt  ot  the  ^,000  collected  on  the  pol- 
icies belonged  to  Jessie  Logan.  The  said  W. 
J.  Logan  never  at  any  time  acc-outited  to  the 
probate  court*  or  to  Jesde  Logau,  for  said 
$1,000  bdongtaig  to  her  or  any  part  thereof. 
The  gnardianshlp  was  pending  and  unsettled 
at  the  time  of  llie  death  of  said  W.  J.  Logan 
on  May  3,  a.  D.  1908.  The  said  W.  J.  Logan, 
by  the  exercise  of  the  proper  care,  could 


have  loaned  said  (1,000  and  kept  it  loaned  at 
the  rate  of  8  per  c^L  per  annum  from  Janu- 
ary 1,  A.  D.  1902,  nntU  bSa  deattL  The 
■aid  Jessie  L<«an  arrived  at  tiie  age  of  21 
years  during  the  latter  ]«rt  of  the  year  1006. 
She  has  never  been  married.  The  aald  Jessia 
Logan  never  received  said  91,000  or  any  part 
there<tf  from  her  father,  nnless  It  be  as  here- 
inafter stated.  The  said  W.  J.  Logan  mar- 
ried the  second  time  daring  the  year  1905; 
his  second  wife,  Mrs.  Jennie  Logan,  is  still 
llTtng.  The  said  W.  J.  Logan  and  his  said 
second  wife,  during  thdr  marriage,  adopted, 
according  to  the  statutes  of  Texas,  as  a  legal 
heir,  one  Dorothy  Logan,  a  girl  who  was  a 
minor  at  the  time  she  was  so  adopted,  and 
who  is  now  a  minor.  At  the  time  of  the 
deatb  of  said  W.  J.  Logan,  his  family  consist- 
ed of  liimself,  his  said  wife,  Jennie,  his 
daughter,  Jeasi^  an  unmarried  daughter, 
John  Logan,  a  bijj,  and  Dorothy  Lbgan,  the 
adopted  daughter.  Soon  after  the  deatli  of 
W.  J.  Logan,  and  during  the  year  1908, 
H.  Lee  was  by  the  county  probate  court  of 
Dallu  county,  Tex.,  appointed  administrator 
of  the  estate  of  said  W.  J.  Logan,  and  be 
tJureaftO',  wtthin  due  time,  qualified  and 
gave  bond  as  such  administrator.  The  said 
W.  J.  Logan  owed  dd>ts  at  the  time  of  his 
death,  and  his  esteto  was  Insolvent,  and  so 
adjudged  by  the  probate  court,  and  so  recog- 
nized throui^ont  the  adminlstratlQn  proceed- 
ings, but  the  TOlae  ot  the  homestead  e»!eed- 
ed  the  debto  of  the  said  W.  J.  Logan.  The 
said  W.  J.  Logan  never  after  the  aald  Jessie 
Logan  arrived  at  the  age  of  21  years  filed 
afiy  account  tor  final  settlemoat  ot  Uie  guard- 
ianship, matter,  nor  was  the  gnardlan^lp 
ever  dosed  or  settled  during  the  lifetime  of 
said  W.  J.  Logan.  No  part  of  the  $1,000  col- 
lected by  the  said  W.  J.  Logan  for  plaintiff 
ever  came  into  the  possession  ot  the  said  B. 
H.  Lee,  as  administrator  of  the  estete  ot  W. 
J.  Logan.  Hie  only  property  that  came  into 
the  possession  of  B.  H.  Lee,  as  administra- 
tor of  the  estete  of  W.  J.  Logan,  was  the 
homestead  of  W.  J.  Logan  and  Us  family. 
4uid  which  was  occupied  by  said  W.  J.  Logan 
and  his  afdA  family  at  the  time  of  his  death, 
and  w^^  has  been  occupied  by  his  said 
family  since  the  time  ot  the  death  ot  the 
said  W.  J.  Logan  up  to  the  time  it  was  sold. 
The  same  is  situated  in  the  city  of  Dallas, 
and  conslste  of  induing  lots,  and  was  the 
reddent  homestead  of  said  W.  J.  Logan  and 
family  at  the  time  ot  his  death.  It  was  rec- 
ognized by  said  administrator  and  by  said 
probate  court  as  the  homestead  of  the  family 
of  Vi.  J.  Logan,  and  exempt  from  the  pay- 
ment ot  the  debte  ot  said  W.  J.  Logan,  be- 
cause ot  tte  homestead  character,  except  as 
to  texes;  but  it  Is  not  agreed  that  the  In- 
terest that  plalntlfl,  Jesde  Logan,  had  in  said 
homestead  by  Inheritence  from  her  fiither,  W. 
J.  Logan,  or  the  proceeds  that  she  received 
from  a  sale  of  said  homestead  cannot  be  set 
off  against  the  claim  sued  on  in  this  case; 
that  is  a  question  of  law  we  refer  to  the 
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court  for  aetUement  The  mM  homMlead. 
was  sold  In  December,  1909,  txa  Um  anin  of 
$10,600,  and  It  was,  is  fact,  worth  that 
sum  when  sold,  and  was  worth  about  $8,000 
when  W.  J.  Logan  died;  tbe  administrator, 
Uts.  Jennie  Logan,  Hrs.  Jennie  Logan,  as 
enardlan  tor  Dorotliy  Logon,  a  minor,  John 
Logan,  and  Jessie  Logan,  Joining  la  the  deed 
of  oonreyance.  The  said  Jessie  Logan  recelT- 
ed  about  $2^00  in  December,  1909,  of  the 
purchase  mon^.  Vvoa  this  state  of  fiicts  the 
court  concluded  that  the  ^alntlff,  Jessie 
T^gan,  was  entitled  to  recover  of  the  defend- 
ant the  sum  of  f 1,000;  with  Interest  thereon 
at  the  rate  of  10  per  cent,  per  annum 
from  the  Ist  day  of  January,  A.  D.  1002,  un- 
til the  3d  day  of  May,  1908,  and  6  per  cent 
per  annum  from  "May  3,  1906 ;  that  plaintiff 
rec^ved  out  of  tbe  proceeds  of  Oie  sale  of  the 
homestead  In  December,  1900,  ^100,  but 
that  the  same  was  not  a  lawful  offset  against 
the  amount  plaintiff  was  entitled  to  recover, 
because  the  estate  of  W.  J.  liOgan  at  the 
time  of  bis  death  was  Insalvent,  and  plaintiff, 
being  an  unmarried  daughter  and  constitu- 
ent member  of  the  family,  residing  on  said 
homestead,  up  to  the  date  of  the  sale  of  the 
same,  took  tiie  amount  recdved  by  her  free 
from  the  debts  of  her  father.' 

"At  a  former  day  of  the  present  tezm  a  ma- 
jority of  this  court  held  that  there  was  no 
error  In  the  conclusions  and  Judgment  ot  the 
lower  court;  that  the  defendant,  under  tbe 
facts  stated,  was  not  entitled  to  offset  Its 
liability  on  the  guardian's  bond  with  any 
portion  of  the  amount  received  by  the  plain- 
tiff from  her  father's  estate.  To  these  oon- 
cIuBlons  Mr.  Justice  Bookhout  dissented,  and 
held  to  the  view  that  under  the  facta  stated, 
that  appellant.  The  American  Bonding  Com- 
pany  of  Baltimore,  as  surety  on  the  bond  of 
W.  J.  Logan,  deceased,  as  guardian  of  the 
appellee,  Jessie  Ix>gan,  war  entitled  to  set 
off  the  amount  of  the  Judgment  obtained  by 
the  said  Jessie  Logan  against  It  by  the  $2.- 
100  received  by  her  from  the  estate  of  her 
fatbOT,  and  that  appellant's  first  assignment 
of  error  should  be  sustained.  The  case  id 
now  pending  before  us  on  appellant's  motion 
for  a  r^earing  and  a  motion  to  certify  the 
point  of  dissent,  in  the  event  a  r^earlng  is 
denied,  is  also  pending.  We  therefore  deem 
It  advisable  to  certify  the  question  set  out 
I>elow  to  the  honorable  Supreme  Court  of 
Texas  for  adjudication: 

"Question:  Was  the  appellant,  under  the 
fiicts  stated,  entitled  to  offset  its  liability  on 
the  guardlan*s  bond  with  tbe  amount  of  f  2,- 
100,  or  any  portion  thereof,  received  by  the 
appellee,  Jessie  Logan,  from  the  estate  of 
her  father  In  tbe  manner  shown?" 

The  conflicting  opinions  from  the  Court  of 
Civil  Appeals  In  this  case,  referred  to  In 
Its  certificate,  were  sent  up  with  It,  but  need 
not  be  set  out  here. 

Said  majority  opinion,  by  Associate  Jus- 
tice Talbot,  dtes.  In  its  support,  the  follow- 
ing authorities:  Saylee'  Statutes  (B.  S.  1895) 


arts.  ttOO,  206S,  2000,  2001;  Soott  Goa- 
nlngham,  00  Tex.  000;  Beeves  v.  FMtF.  4t 
Tex.  249 ;  Zwernemann  v.  Ton  Boambezs.  70 
Tex.  JB22,  18  8.  W.  485;  GhUden  t.  Hender- 
aon  &  Co^  76  Tex.  004,  IS  &  W.  481;  Imf 
T.  Lockett,82Tez.l90,lTS.  W.910;  Oamer- 
on  V.  Uorxis,  88  Tex.  14, 18  S.  W.  422;  Boots 
V.  Bobertson,03Tex.365,B5S.W.  808;  Ford 
V.  Simsi  93  Tex.  580,  57  S.  W.  20;  Kruegex 
V.  Wolf,  12  Tex.  Civ.  App.  107.  S3  &  W.  863; 
Sossaman  v.  Powell.  21  Tex.  064;  OrliBe  v. 
Uaxey,  S8  Tex.  210. 

In  dissenting.  Associate  Justice  BoofcbcHit 
dtes  Glvens  v.  Hudson,  04  Tex.  471 ;  Boots 
V.  Bobertson,  9i  Tex.  860,  06  S.  W.  308: 
Zwernemann  v.  Ton  Bosoiberg,  76  Tex.  522. 
18  S.  W.  485;  Amolean  Bonding  Go.  v. 
liOgan.  132  S.  W.  807;  Ashe  t.  Tmisat,  6B 
Tex.  631;  Martin  v.  McAllister,  94  Tex.  567. 
6SS.W.  024,  50L.B.A.  585;  Wilson  v. 
Helms,  99  Tex.  680;  Pagan  v.  McWlUrter,  71 
Tex.  667,  9  S.  W.  677. 

This  certified  question,  under  tbA  fkcria.  In- 
volves BO  Issue  relating  to  purdiase  money, 
taxes,  or  Iniprovements,  or  to  partltioii.  or  to 
abandonment,  or  to  t^hts  of  creditors  where 
none  of  the  heirs  is  a  widow,  or  a  minor 
diild,  or  an  unmarried  daughter  remaining 
with  fihe  decedent's  fomlly,  or  where  aome  of 
the  heirs  are,  and  others  are  not,  such  mem- 
tters  of  Budi  family,  or  to  the  rigbt  of  a  sur- 
vlvlng  spouse  to  sell  the  homestead  propnty 
for  the  purpose  of  paying  community  debts, 
or  to  the  right  of  such  spouse  to  appropriate 
it  at  a  fair  valuation,  or  sell  it,  or  have  it 
sold,  or  set  apart  to  him  or  her,  upon  an 
accounting  in  community,  for  the  purpose  of 
reimbursing  such  spouse  for  separate  ftands 
eqiended  In  payment  of  community  debts,  or 
to  rights  of  taelrs  as  among  themselves. 

[1]  We  call  spetdal  attention  to  these 
facts:  When  W.  J.  Logan  died,  he  resided  on 
said  homestead  property,  and  had  so  retdded 
thereon  continuously  since  prior  to  the  death 
of  his  first  wife  Their  two  diildr^  Jessie 
and  John,  had  lived  with  him  thereon  since 
prior  to  the  death  of  their  mother.  W.  J. 
L<^an's  second  wife  and  th^  adopted  daugh- 
ter, Dorothy,  who  was  a  minor,  were  also 
living  with  him  on  said  homestead  wben  he 
died,  and  thereafter  the  stepmother,  Je^e, 
John,  and  Dorothy  all  continued  to  live  to- 
gether thereon  until  it  was  volnntarllr  sold. 
Jessie,  appellee*  reached  tbe  age  of  21  yeam 
before  her  father  died,  but  she  never  married 
prior  to  said  sale.  John  was  a  minor  when 
his  father  died— a  fact  which  la  not  dispos- 
ed by  said  statement  and  opinions  from  the 
Court  of  Civil  Appeals,  and  therefore  cannot 
be  considered  by  us  as  a  basis  for  our  an- 
swer to  the  certified  question,  but  which  Is 
shown  by  the  findings  of  fact  approved  by 
that  court  in  the  case  of  American  Bonding 
Company  v.  John  A.  Logan,  which  la  report- 
ed In  132  S.  W.  895,  but  did  not  readi  this 
court. 

The  estate  of  W.  J.  Logan  was  imolvent, 
and  it  was  so  adjudged  by  the  pnAate  court. 
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Said  homestead  property  was  recogniaed  by 
fbat  oout  and  by  the  admlnljrtrator  aa  tbe 
homeateed  of  bla  said  £amily»  and  aa  azonpt 
from  llabUl^  for  bin  debts,  bnt  was  not  ez- 
pressir  set  apart  by  ssid  court  to  said  mem- 
bers  of  bis  family  for  their  use  and  benefit 
Some  of  these  facts  axe  not  vltaUy  essential, 
but  they  are  aU  illuminating. 

For  ctrnvenlence  in  exioesalon,  we  treat  the 
facta  of  this  case  upon  the  assumption  that 
the  homestead  property  was  separate  proper- 
ty of  W.  J.  Logan ;  but.  If  it  was  commanlO^ 
properQr  of  his  first  marriage,  that  fact  Is' 
immaterial  here  in  so  far  aa  the  first  wife's 
balf  interest  in  the  property  is  concerned^  be- 
cause amwllant's  claim  had  Its  inc^itton  aft- 
er the  date  of  her  deatii. 

We  doubt  if  the  prlnctptes  fixed  by  our 
Gonstltation  and  statutes  relating  to  home- 
stead exemptions,  which  must  control  onr  an- 
swer, can  possibly  be  stated  more  plainly  or 
forcibly  than  they  have  been  stated  hereto- 
fore in  numerons  opinions  of  this  court, 
tliroufi^  long  years;  but  reference  to  the  pro- 
visions out  of  which  those  dedslTe  prlndplea 
grow  and  a  brief  review  of  some  of  thotge 
decisions  may  help  to  bring  those  principles 
into  bolder  perqwctlr^  as  applied  to  the 
material  facts  of  this  case,  and  so  assist  in 
setting  at  rest  the  issues  upon  which  the 
Court  of  Civil  Appeals  divided. 

Bvery  Constitution  of  Texas  has  contained 
provision,  more  or  less  general,  against  the 
forced  sale  of  the  homestead  of  a  family. 

[2,  3]  Section  50  of  article  16  of  our  pres- 
mt  Oonstltation  declares  that  "the  home- 
stead of  a  family  shall  be,  and  Is  hereby, 
protected  from  foreed  sale,"  with  certain 
exertions  which  are  Immaterial  here.  Dis- 
cussing its  ^ect,  this  court  said,  in  Roots 
V.  Bobertson,  93  Tex.  871,  55  S.  W.  809: 
"The  aemptlon  expressed  in  section  50  ap- 
plies to  property  while  the  head  of  the  family 
Is  IlTin^  but  furnishes  no  rule  for  Its  dis- 
position after  his  death.  Glvens  v.  Hudson, 
64  Tex.  473 ;  Zwernemann  v.  Yon  Rosenberg, 
76  Tex.  625  [13  S.  W.  485]."  See,  also,  Ford 
V.  Sims,  93  Tex.  5S9,  57  S.  W.  20.  Section  52 
of  said  article  16  provides  that:  "On  the 
death  of  the  husband  or  wife,  or  both,  the 
homestead  shaU  descend  and  vest  in  like 
manner  as  other  real  property  of  the  deceas- 
ed, and  shall  be  governed  by  the  same  laws 
of  descent  and  distribution."  That  provision 
was  inserted  in  our  Constitution  after  this 
court  decided,  In  Horn  v.  Arnold,  52  Tex.  161, 
that,  nnder  the  Probate  Act  of  1&48,  which 
was  adopted  under  a  former  Constitution,  in 
insolvent  estates  the  widow  and  minor  chil- 
dren took  an  absolute  title  to  the  homestead, 
to  the  exclusion  of  the  adult  heirs ;  and,  as 
this  conrt  has  repeatedly  suggested,  said  pro- 
vision probably  was  intended  to  prevent  a  re- 
enactment  ot  the  statutes  on  which  that  de- 
cision was  based.  Zwernemann  v.  Ton 
Rosenberg,  76  Tex.  625,  IS  S.  W.  486 ;  Boots 
V.  Robertson.  93  Tex.  371,  56  8.  W.  309;  Ford 
V.  Sims,  93  Tex.  601,  67  8.  W.  21. 


In  end!  of  ttioee  cases  this  eonrt  said:  **In 
the  iwevious  Gonstltntian  of  the  state  the  di»- 
positKm  of  the  homestead  after  the  deatti  of 
the  owner  was  left  wholly  to  the  wisdom  of 
the  Legislature.  It  la  so  also  in  the  present 
Constitntlon,  except  as  to  the  manner  of  Its 
descent  and  the  use  reserved  to  the  snrvivng 
qwuse  and  the  minor  children."  And  In  the 
first  and  in  the  last  of  those  cases  this  court 
said  also:  "The  language  *shall  desooad  and 
▼est  as  other  property  of  the  deceased'  was 
onployed,  we  think,  to  determine  the  persons 
who  should  take  and  their  respective  inter- 
ests, but  not  the  conditions  which  were  to  be 
imposed  upon  the  Inheritance.  It  was  not,  in 
our  opinion.  Intended  that  the  homestead 
should  descend  charged  with  the  payment  ot 
debts  as  other  propartr."  That  idea  Is  de- 
vel<q;>ed  is  the  next  succeeding  clause  of  said 
section  B2,  which  Is,  "and  shall  be  governed 
by  the  same  laws  of  descent  and  distribu- 
tion.** See,  also,  Cameron  v.  Morris.  83  Tex. 
14,  18  9.  W.  422. 

Thus  we  are  pitted  to  our  statutes  relat- 
ing to  homestead  exemptions,  and  also  to 
those  rating  to  administration  of  estates  of 
decedents,  In  connection  with  which  they 
must  be  construed.  Aa  to  their  meaning  and 
effect  as  applied  to  the  issues  now  before  us, 
no  difference  of  opinion  in  this  court  has 
been  manifested,  so  far  as  we  are  aware.  We 
find  none  in  the  cases  dted  by  the  Court  of 
Civil  Appeals  or  in  the  briefs  of  the  parties 
in  this  case. 

It  Is  true  that  in  Zwernemann  v.  Yon  Ro- 
senberg, 76  Tex.  623,  18  S.  W.  485,  which 
arose  under  our  presHit  Constitution  and 
statutes  bearing  on  the  subject,  Chief  Justice 
Stayton,  In  a  forcible  dissenting  opinion,  held 
that,  although  certain  minor  children  of  both 
decedents  took  their  inherited  shares  in  the 
homestead  property  exempt  from  debts  of  the 
ancestor,  the  adult  heirs  (other  than  an  "un- 
married daughter  remaining  with  the  family 
of  the  deceased")  were  not  so  favored,  under 
our  laws,  but  took  their  inherited  shares  Id 
said  property  subject  to  such  debts ;  but  that 
point,  upon  which,  alone.  Judge  Stayton's  dis- 
sent was  based,  Is  not  Involved  in  this  case ; 
so  even  bis  holding  thereon  Is  not  in  conflict 
with  the  answer  which  we  make  herein  to 
said  certified  question.  The  meaning  of  said 
statutory  provisions  and  their  bearing  and 
effect  upon  the  questions  involved  in  the  case 
at  bar  are  well  worked  out  and  illustrated  in 
the  majority  opinion  of  this  court  In  said 
Zwernemann  Case,  in  which  then  Associate 
Justice  Oalnes  (afterward  Chief  Jnstice) 
voiced  the  views  of  the  majority.  Among 
the  conclusions  stated  therein  were  these,  in 
substance:  Prior  to  the  present  Constitu- 
tion the  Legislature  had  steadily  pursued  the 
policy  of  exempting  from  sale  under  adminis- 
tration, for  payment  of  debts,  such  property 
of  decedent  as  had  been  exempt  from  forced 
sale  during  his  lifetime.  By  act  of  January 
9,  1843,  such  exemption  embraced  "the  same 
amount  of  proper^  and  the  same  kind— if 


Digitized  by 


Google 


1136 


108  SOUTHWX8TBBN  BBPOBTEB 


{Tex. 


■0  much  belong  to  tiie  estate  In  Und— tbat  Is 
exempt  from  sale  onder  fieri  facias  or  exe- 
cution." Pasch.  Dig.  art  1081,  The  save  <tf 
that  exemptUm  waa  enlarged  tqr  tlie  act  at 
May  11,  1848,  wUcb  pxOTlded  that,  if  there 
ima  not  found  among  the  decedents  effects 
ali  of  the  speciflc  articles  which  were  exoupt 
under  the  C(nwtitnti<m  and  lawa,  the  Qiie£ 
Justice  diould  order  a  sale  of  sufficient  other 
propwty  to  purchase  such  artides  fbr  use  of 
the  widow  and  cMldres.  Paach.  Dig.  art 
1107.  Tbeii  rights  were  stlU  farther  some- 
what enlarged  by  the  act  of  March  20,  1848' 
<Pa8ch.  Dig.  art  13(Kf).  and  un^  it  this 
court  held  that,  where  the  estate  was  instd- 
rent,  the  widow  and  dilldreu  took  an  ab- 
solute title  to  the  pn^iertr  set  apart  to  them. 
Ore«t  V.  Crow,  IT  Tex.  180.  See,  also.  Beeres 
T.  Petty,  44  Tex.  254;  T.  Arnold.  S2 

Tex.  164. 

In  Scott  T.  Cunningbam.  00  Tex.  666,  the 
act  of  AngDBt  15, 1B70  (Pasch.  Dig.  art.  S487), 
whldi  provided  that  "the  jfroperiy  reserved 
from  forced  sale  by  the  Constltatlon  and 
laws  of  this  state,  or  Ite  value,  If  there  be  no 
each  property,  does  not  ftvm  any  part  of  the 
eatete  of  a  deceased  perstm,  where  a  constit- 
uent of  the  family  surriven,"  was  construed 
In  harm<my  with  the  construction  which  bad 
uniformly  been  ^ven  to  said  earilw  laws  m 
that  subject  Said  act  of  1870  was  In  fnce 
when  our  present  Constitution  took  effect 
And,  as  it  was  not  r^mgnant  to  that  instru- 
ment remained  in  force  until  supi^anted  by 
]AtBK  stetutes. 

[4]  Under  none  of  said  stetutes,  down  to 
«nd  including  said  act  of  1870,  was  sudi 
exempt  property  subject  to  sale  for  payment 
of  debts,  under  order  of  the  probate  court 
in  case  a  constituent  of  decedent's  family 
surTlved  him,  and  such  was  also  the  effect 
of  the  statutes  under  whlcli  the  Zwememann 
Case  arose.  Old  arUde  2335,  now  article 
8786  (239S)  (2335),  provided:  "The  following 
property  shall  be  reserved  to  every  family, 
exempt  from  attachment  or  execution  and 
every  other  species  of  forced  sale  for  the 
paymoit  of  d^ts,  except  as  her^nafter  pro- 
vided: The  homestead  of  the  temily,"  eta 
Act  April  16,  1870;  Act  April  23,  1874; 
PaschaVs  Dig.  arts.  6003.  6S34.  The  home- 
stead was  defined  by  old  article  2336,  now 
article  8786  (2S96)  (2S36). 

The  constituento  of  tiie  temily  for  whose 
use  and  benefit  R.  8.  art  1903,  now  article 
8413  <2046)  (1993).  made  it  the  duty  of  the 
Iffobate  court  at  a  certain  defined  Juncture, 
to  set  the  homestead  "apart"  were  "the 
widow  and  minor  children  and  unmarried 
daughters  remaining  with  the  family  of  the 
deceased."  R.  S.  old  art  2002,  now  article 
3422  (2055)  (2002).  provided  that  in  the  event 
of  final  insolvency  of  the  estate  "the  title  of 
the  widow  ttnd  children  to  all  the  property 
and  allowances  set  apart  or  paid  to  them, 
under  the  provisions  of  this  and  of  tbfi  pre- 
ceding chapter,  shall  be  absolute,  and  shall 
not  be  taken  for  any  debts  of  the  estate,  ex- 


cept as  herein  after  provided,"  the  raferene- 
es  being  to  B.  S.  old  articles  2007  and  2006L 
i^tiiv  to  rlsnnns  of  debto  not  matertal  to 
ttdsinqnh^. 

Under  a  literal  interpretation  of  said  ar- 
ticle 2002,  the  property.  In  case  of  such  in- 
solvency, would  deecend  absolute  to  such 
widow,  minor  <dilldren.  and  nnnumled 
daughters  to  the  exclusion  of  other  adult 
children,  but  nevothelen  free  from  claims 
of  creditors  of  the  decedent  Howevw,  suidi 
lltwal  construction  would  bring  said  statute 
Into  conflict  with  said  section  62  of  article 
16  of  the  Constitution,  wbldi  was  designed  to 
prevetat  that  very  result  and  to  require,  in 
efftet  that  as  the  homestead  was  thus  free 
from  all  claims  of  the  decedent's  creditors, 
it  should  pass  to  tlrase  who  would  be  entitled 
to  It  under  the  genml  statute  vt  descent 
and  distribution,  wow  It  not  facHnestoad,  and 
were  there  no  creditors  of  the  decedent;  coc- 
seqnently  said  article  2002  cannot  be  held  to 
so  exclude  heirs  other  than  such  widow, 
minor  children,  and  unmarried  dnngbtcr  re- 
maining with  tile  family  from  InbertUng  the 
property  as  othw  h^rs. 

The  leading  object  of  the  Leglalatnie,  in 
dealing  with  the  subject  was  to  provide  that 
exempt  property  be  not  subject  to  sale  by 
order  of  the  probate  court  for  payment  of 
debte  generally,  in  tiie  event  eltber  husband 
or  vfite  or  a  minor  diUd,  or  an  unmarried 
daughter  remaining  with  the  family  of  the 
deceased  owner,  survive  him.  Hiat  object 
Is  maidtested  by  other  portions  of  our  stet- 
utes relating  to  administration  of  estates  at 
decedents.  Old  article  1817,  now  article  3235 
(1860)  (1817),  originally  adopted  Aogost  8. 
1876,  provides  that  when  a  person  dtes.  all 
his  estate  not  devised  or  bequeathed  shall 
vest  in  his  h^rs,  but  all  of  It  "ucept  Bn<4i 
as  may  be  exempted  by  law  from  the  pay- 
ment of  debte  sluai  still  be  liabte  and  sub- 
ject In  their  hands  to  ttte  payment  of  ddrts" 
of  such  former  owner.  Old  artide  200T,  now 
article  3427  (2060)  (2007),  foUowlng  aectioD 
60  of  article  16  of  the  Constitution,  exnnptt 
the.  homestead  from  all  debte  of  tbe  estete^ 
except  for  purdiase  mon^,  taxes,  and  im- 
provements, ahd  Is  to  be  construed  with,  and 
as  limited  by,  said  article  2002,  wblcli  does 
not  apply  to  any  homestead  other  QiaB  that 
of  a  decedent  who  leaves  sorvtrlng  a  widow, 
or  a  minor  child,  or  an  unmarried  dangtater 
remaining  with  the  family.  In  support  ot 
that  coDstractiou  Glvens  v.  Hudsm,  64  Ter. 
471,  is  dted  by  Judge  Oalnea.  Sffect  will 
therefore  be  giv«t  te  audi  leading  purpose 
of  the  legislature  in  meeting  said  article 
2002.  and  to  audi  portion  of  that  artl<^  at 
Is  so  found  to  be  not  repuipiant  to  tiie  Con- 
stitution. 

From  the  omdudlng  portion  <rf  that  opin- 
ion by  Judge  Oaines  we  make  this  exowiA: 
"The  provisions  we  have  quoted  dearly  show, 
we  think,  that  tt  Was  tiie  legislative  intent 
to  utterly  exeOipt  the  hmnestead  fmo  ttw 
claims  of  the  g^aeral  creditors  of  the  estate. 
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provided  a  constituent  of  tbe  family  snrvlr- 
ed  the  decedent,  and,  In  case  the  estate  was 
Insolvent,  to  remore  it  beyond  the  pale  of 
administration,  liils  is  In  accordance  with 
all  prevlons  l^lslation,  and  is  not  repugnant 
to  the  Constitution,  •  •  *  The  homestead 
Bhoald  be  held  exempt  from  the  payment  of 
debts  and  to  descend,  not  as  prescribed  in 
article  2002,  but  as  provided  In  the  Consti- 
tution." That  decision  by  the  majority  of 
this  court  was  reached  upon  careful  study 
of  the  issues  Involved,  and,  in  part,  In  oppo- 
sition to  the  matured  views  of  Judge  Stay- 
ton  ;  it  has  been  followed  by  tbis  court ;  the 
materia)  statutes  under  which  It  was  ren- 
dered have  not  been  changed ;  and  to  that 
decision  we  adhere.  Its  correctness  upon 
the  principal  point  In  the  case  before  us  is 
recognized  in  the  following  cases:  Chllders 
V.  Henderson.  Adm'r,  76  Tex.  664.  13  S.  W. 
481 ;  Lacy  v.  Lockett,  82  Tex.  190,  17  S.  W. 
916:  Cameron  v.  Morris,  83  Tex.  14, 18  S.  W. 
422 ;  Roots  v.  Robertson,  Adm'r,  93  Tex.  372, 
55  S.  W.  308.  We  condder  it  decisive  of  the 
case  at  bar,  at  least  to  the  extent  that  the 
homestead  property  passed  to  tlie  heirs  of 
W.  J.  Logan  free  of  all  claims  of  his  cred- 
itors, and  so  remained  until  It  was  voluntari- 
ly sold. 

Clearly  mere  failure  of  the  probate  court 
to  set  the  homestead  apart  for  the  use  and 
benefit  of  said  members  of  his  family  di- 
vested said  heirs  of  no  constitutional  or 
atatatory  right,  and  conferred  no  right  what- 
ever upon  appellant  Sossaman  v.  Powell, 
21  Tex.  664;  Grlffle  v.  Maxey,  68  Tex.  213. 
And,  since  appellant  never  had  or  acquired 
any  diaracter  of  Interest  in  or  claim  upon 
said  homestead  property,  appellant  was  not 
In  any  manner  or  to  any  extent  concerned  In 
said  sale  of  the  property  or  in  the  disposition 
by  appellee  of  her  share  of  the  proceeds. 

We  are  convinced  that  careful  oonsidera* 
tlon  of  the  cases  dted  in  said  opinions  from 
the  Court  of  Civil  Appeals,  If  given  In  Uie 
light  of  the  immediately  material  fftcts  of 
each  case,  will  snrely  dispel  what  may,  at 
first  blush,  erroneously  appear  to  be  serious 
conflictb  among  those  decisions. 

For  instance,  In  the  Olvens  Case,  in  which 
no  dissent  was  expressed,  the  opinion  shows 
that  Smith's  heirs  who  claimed  his  home- 
stead property  as  exempt  were  all  adults 
when  he  died,  and  none  of  them  was  his  wid- 
ow or  minor  child  or  unmarried  daughter  re- 
maining with  his  family ;  and  that,  as  a  con- 
sequence, It  was  held  that  his  homestead 
passed  to  bis  heirs  subject  to  the  claims  of 
his  creditors. 

As  we  have  already  indicated,  the  Zweme- 
mann  Case,  like  the  case  at  bar,  involved  es- 
sentiaUy  dUEerent  fftcta,  in  that  the  decedent 
left  surviving  him  several  such  conatltuoits 
of  his  family,  who,  as  we  have  seen,  had  a 
right  to  demand  that  the  homestead  property 
be  set  iQATt  to  them,  for  thdr  ose  and  bene- 
fit, as  mmpt  And  In  every  consideration 
of  the  Olvens  Case  it  should  be  remembered 
ie6S.W.-72 


that  the  decision  therein  was  dted  appror* 
ingiy  by  Judge  Qalnes  in  the  Zwemenuum 
Case  in  support  of  the  exemption  wbldti 
was  sustained  in  the  latter  case.  However, 
it  must  be  conceded  ttiat  Judge  Stayton's 
reasoning  In  the  Olvens  Case  would  deny 
to  all  the  heirs  of  a  decedent,  except  such 
surviving  constituents  of  his  family,  as  are 
enumerated  in  said  old  article  1993,  all  ben- 
efits growing  out  of  or  malting  from  die 
fact  that  the  homestead  was  exempt  down 
to  the  time  of  his  death.  It  must  also  be 
admitted  that  In  his  oplnim  in  the  Glvens 
Case  and  in  his  dissenting  opinion  in  the 
Zwernemann  Case  Judge  Stayton  present- 
ed that  theory  of  construction  with  some 
force,  and  that  he  adhered  to  those  views 
tenacioiuly,  as  shown  by  his  dissents  in 
Cbilders  v.  Henderson,  supra,  and  in  Lacy  v. 
Lockett,  supra.  But  in  the  Zwernemann 
Case  the  majority  of  this  court  refused  to 
follow  him,  as  we  have  seen,  and  distinctly 
held  that  where  Brau's  widow  and  children, 
some  being  minors  and  some  adult  males, 
continued  after  Brau's  death  to  reside  upon 
the  homestead  property  until  the  widow 
died,  and  thereafter  some  of  said  minors 
continuously  so  occupied  it,  although  with- 
out any  order  of  court  permitting  them  to 
do  so,  and  Brau's  estate  was  insolvent,  his 
homestead  property  was  not  liable  for  bis 
debts,  but  descended  to  and  vested  in  his 
heirs,  including,  alike,  bis  minor  children, 
who  were,  and  his  adult  sons,  who  were  not, 
among  the  three  favored  classes  so  designat- 
ed by  said  old  article  1993,  thus  holdli^  that 
the  exemption  in  favor  of  such  constituents 
of  the  family  operated,  under  the  statutes, 
to  relieve  the  inherited  Interests  of  all  the 
other  heirs,  though  they  were  adults,  of  all 
liability  for  debts  of  the  decedent 

Applying  here  so  much  of  said  principles 
as  are  iy4)licable,  and  Inasmudi  as  Jessie  L» 
gan,  at  date  of  her  father's  death  and  down 
to  said  voluntary  sale  of  the  homestead 
property,  was  an  unmarried  daughter  re> 
malning  with  his  family  thereon  Uo  say 
nothing  of  any  exemptions  for  the  use  and 
benefit  of  the  widow,  the  son  and  the  adopt- 
ed daughter),  the  facts  of  the  case  at  bar 
bring  it  witldn  the  rule  so  announced  by 
Judge  Oalnes,  yet  not  in  conflict  with  the 
rule  80  insisted  up<m  by  Judge  Stayton,  in 
the  Zwernemann  Case. 

Again,  In  the  Root  Case,  the  decedent, 
Putnam,  1^  surviving  him  no  widow  or 
minor  children  or  unmarried  daughter  re- 
maining with  the  family  to  whom  his  home- 
stead property  could  have  been  set  apart  by 
the  probate  court;  consequently  that  case 
falls  within  the  decision  in  the  Olvens  Case, 
and  not  within,  nor  yet  in  conflict  with,  the 
majority  decision  in  the  Zwernemann  Case. 

The  original  decision  of  the  majority  of 
the  Court  of  Civil  Appeals  in  this  case  Is 
not  in  conflict  with  the  dedslon  of  this  court 
in  any  of  the  cases  which  we  have  thus  brief- 
ly  reviewed,  and  as  we  have  seen,  is  not 
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even  In  conflict  wltb  said  Tlewg  of  Judge 
Stayton,  as  expressed  by  him  In  the  Glvens 
Case  and  In  the  Zwernemann  Case;  while 
none  of  them  goes  to  the  extent  of  support- 
ing said  dissenting  opinion  of  ABSodate  Jus- 
tice Boobhout 

We  are  unable  to  perceive  that  the  cases 
dted  by  him  In  support  of  the  right  of  a 
community  survivor  to  sell  the  homestead 
without  consent  of  the  heirs  of  the  deceased 
spouse,  to  pay  community  debts,  or  to  re- 
imburse such  sarriror  for  his  separate  funds 
paid  out  on  community  debts,  have  any  ma- 
terial bearing  upon  said  certified  question, 
inasmuch  as  that  right  of  such  community 
snrvivor  rests  upon  other  statutes,  and  is 
one  with  which  creditors  of  the  decedent 
sannot  legally  Interfere,  and,  in  this  in- 
jtance,  was  one  with  which  sach  creditors 
had  no  concern  whatever,  In  contemplation 
of  law. 

Attorneys  for  appellant  have  referred  to 
R.  S.  1911,  art.  3787,  which  provides  that  "the 
proceeds  of  the  voluntary  sale  of  the  home- 
stead shall  not  be  subject  to  garnishment  or 
forced  sale  within  six  months  after  such 
sale"  (Acts  1897,  p.  181);  but  we  think  It 
has  no  bearing  upon  the  Questions  before  us. 

We  are  therefore  of  the  opinion  that,  un- 
der our  Constitution  and  statutes  and  deci- 
sions, and  the  facts  and  circumstances  of  this 
case,  the  homestead  property,  upon  the  death 
of  W.  J.  Logan,  descended  to  and  vested  in 
his  heirs,  in  the  proportions  fixed  by  our 
general  statute  of  descent  and  distribution, 
exempt  from  liability  for  bis  debts,  and  abso- 
lutely free  from  any  and  all  claims  of  any 
of  Ills  creditors;  and  all  proceeds  of  the 
voluntary  sale  of  said  pmperty  by  said  heirs 
were  likewise  free  from  any  and  all  such 
claims,  ev&x  though  the  probate  court  had 
failed  to  formally  and  expressly  set  said 
homestead  apart  for  the  ose  and  benefit  of 
sucih  constituent  members  of  his  family  as 
were  entitled  to  the  entry  of  such  order  and 
to  Bttdi  use  and  benefit  of  said  property,  un- 
der B.  S.  1011.  art  S413  (2046)  a993),  and 
even  though  thece  had  been  no  final  settle- 
ment of  his  estate  disclosing  its  final  in- 
solvency. 

We  accordingly  answer  said  certified  Hoob- 
Hon  negatively. 


SOOTT  et  aL  V.  TOWNSEND  H  aL 
(No.  2664.) 

(Supreme  Ck>urt  of  Texas.    May  20,  1914.) 

1.  Wills  (i  16B*>— Undub  Influbncb— £r- 
ncT  on  DiBPOBirxoH— I^uuTioHs  or 
Tebtatob. 

Where  midne  Influence,  as  dlstlDgaished 
from  mental  incapacity,  is  in  isaue  and  u  inde- 
pendently proved,  testator's  declarations,  ex- 
pressive of^a  mental  state  produced  by  such 
mfluence,  whether  contemporaneous  with  the 
execution  of  the  will  or  within  a  reasonable 
time  before  or  after  Its  execution,  are  admia- 


slble  on  the  qnestion  of  hb  free  asene?  In  ex- 
ecuting it. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  ffr  415-420;  Dec.  Dig.  8  165.»1 

2.  Wills  (8  21*)— VALiDrrr— Capacitt. 

Testamentary  incapacity  implies  the  want 
of  Intelligent  mental  power. 

[Ed.  Note—For  other  cases,  see  Wills.  Cent. 
Dig.  81  48,  49;  Dee.  Dig.  {  2L*] 

3.  Wills  (8  155*)— VALinnr- Undtje  Ixtl-v- 
BNCB— What  Constitutks. 

Undae  inflaence  in  the  procurement  of  a 
will,  in  itself  Implies  a  mind  strons  enooisb 
to  make  a  valid  will  if  unhindered  hj  dominant 
influence ;  it  is  shown  only  when  a  will  is  made 
under  such  subjection  or  surrender  of  the  nat- 
aral  freedom  of  will  and  action  as  to  speak  the 
mind  of  another,  but  it  is  not  necessarr  that 
the  mind  be  reduced  to  a  state  of  incapacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  375-381 ;  Dec  Dig.  8  165.*] 

4.  Wius  (1 165*)— TJiinoB  Xirn.vENC»— Dbc- 

IiABATXONB  Of  TBSTATOB. 

Declarations  of  a  testator  tiiat  the  will 
was  produced  by  undue  influence,  or  that  it  is 
not  his  will,  or  his  statement  of  like  nature, 
are  incompetent  to  prove  the  foot  of  ondoe 
influence,  or  as  direct  evidence  that  it  produced 

the  wm; 

[Ed.  Note.— FM  other  eases,  see  Wills,  Cent 
Dig.  88  41&-4a0;  Dec.  DiKrn69.*] 

5.  Wills  jl  16S*)— Urdus  I  irei.UE!TCB— Ef- 
fect ON  Statb  or  MiRD— Dbclabatiohs  or 

Tebtatob. 

In  a  will  contest  on  the  firound  of  nndae  in- 
fluence by  contestee,  the  wife  of  testator,  his 
declaration  that  she  had  been  after  him  to 
made  a  will  was  only  a  statement  of  a  fact  not 
tending  to  show  his  state  of  mind  or  the  effrc- 
tive  operation  of  such  act  when  he  executed 
his  will,  the  fact  alone  that  he  made  such 
declaration  not  tending  to  show  the  effect  of  the 
alleged  undue  influence  upon  his  mind,  and  was 
within  the  hearsay  rule  and  inadminible,  tvta 
as  limited  by  the  court  to  the  issue  of  his  state 
of  mind ;  the  limitation  being  ineffectual,  since 
it  sought  to  limit  testimony  to  an  issue  it  no- 
wise tended  to  prove. 

[Ed.  Note.— For  other  cases,  see  WUle^  Cent 
Dig.  1*415-420;  Dec  DIgr|16S.*] 

6.  Wills  (I  400*)— Habicijess  Bbbok— Admis- 
sion OF  EVIDENCB. 

The  admission  of  such  incompetent  en- 
denoe  was  prejudicial,  since  it  offered  direct 
proof  of  one  of  the  most  important  featnies  of 
the  issue  of  undue  Influence. 

[Ed.  Note.— For  other  cases,  see  WiUsL  Cent 
Dig.  88  869-878;  Dec.  Diiri  40a*] 

7.  Wills  (8  165*)— Undub  Irflusrcb- Eti- 

DENCB— DeOLABATIONS  OF  TBSTATOB. 

In  a  will  contest  on  the  ground  of  nndoe 
influence  by  the  wife  of  testator,  to  the  ex- 
elusion  of  a  daughter,  the  testator's  declan- 
don  that  his  wife  bad  always  wanted  him  to 
make  bis  will,  and  bis  declarationa  that  hii 
wife  bad  a  hostile  or  -  unfriendly  attitude  to- 
ward the  daughter,  were  hearsay  in  character, 
and  Inadmissible  oa  the  issue  of  the  effect  of 
such  influence  on  testetor*!  mind. 

[Ed.  Note.— For  other  caae^  lee  WUl^  Qnt 
Dig.  i|4Ut-4aO;  Dec;  Dir|165.*] 

8.  Tbial  (8  8tf*)— Objxotior  to  Bvtdbrcb- 

EVIOBNCB  ADHI88IBLB  IH  PABT. 

Where  a  ringle  declaration  of  a  testator, 
admitted  on  the  issne  of  undue  .influence,  was 
offered  as  a  whole  and  was  inadmissible  In  pan, 
it  should  have  been  excluded  upon  objectioa, 
even  thoogb  part  was  admissible^  or  use  tke 
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trial  cenrt  riioald  ban  allowed  tite  Introduction 

of  only  80  much  as  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Sfr  222,  223-22S:  Dec.  Dig.  S  85.*] 

8.  Wnxs  (I  166*)— Undtje  Imixotro*— Bvi- 
DBNCE— ArracnoN  Towabd  Bzneticiabt. 
Id  a  will  contest  on  the  ground  of  undue 
influence  exercised  hy  the  wife  of  testator  to  the 
ezclu^on  of  a  stepdaughter,  testator's  declara- 
tions. expresaiTe  of  affection  for  bis  daughter 
and  her  son,  and  an  Intention  to  provide  for 
both  of  them  in  bia  will,  were  admissible. 

[Ed.  Note.— Fop  other  cases,  see  Wills,  Cent 
Dig.  »  415-420;  Dec.  Dig.  g  165. •] 

10.  WiLLB  ({  399*>— HABMixas  Ebbob— Ad- 
HissiON  OF  Evidence. 

Where  a  bill  of  exceptions  to  the  admisrion 
of  evidence  In  a  will  contest  did  not  show  that 
a  declaration  of  testator,  subject  to  distinct 
objection,  was  separately  objected  to,  bat  sim* 
ply  disclosed  an  objection  against  all  of  his  tes- 
timony. Including  the  part  admissible,  as  well 
as  that  inadmissible,  there  was  no  reversible 
error  in  receiving  the  inadmissible  part,  since  as 
the  parts  were  distinct,  it  was  the  duty  of 
counsel  to  indicate  by  his  objection;  that  it 
was  incompetent,  and  tbe  cotirt  was  under  no 
obligation  to  separate  tbe  testimony  and  ap- 
ply tbe  objection  only  to  the  inadmissible  part, 
though  such  rule  did  not  apply  to  declarations 
which  were  entire  and  not  snoject  to  distinct 
objection. 

[Ed.  Note^For  other  cases,  WiQs,  Cent 
Dig.  i  868;  Dec.  Dig.  &  m*} 

11.  Wills  (|  164*)— Unbub  Iotlubmcb— Bv- 

IDKNOB. 

Id  a  will  contest  on  tbe  ground  of  tbe  un- 
due inSuence  of  contestee,  the  wife  of  testa- 
tor, to  tbe  exclusion  of  contestaut,  a  stepdaugh- 
ter, evidence  tliat  contestee  was  urging  tbe  ex- 
ecution of  some  important  paper  by  ue  testa- 
tor which  he  was  reluctant  to  execute,  tfaougb 
it  was  not  identified  as  bis  will,  and  that  she 
had  several  times  threatened  to  take  their 
minor  son  from  him  unl«u  he  signed  each  pa- 
per, was  admissible. 

[Ed.  Note^For  other  eases,  see  Willi^  Cat 
Dig.  11  403-414 ;  Dee.  Dig.  I  164.*] 

12.  Wills  (1 164*)— Undue  iNFLiraNOB—Hos- 

TILITT  OF  PbINCIPAL  BeNBFICIABT. 

In  such  contest  the  fact  of  hostility  on  the 
part  of  tbe  contestee  toward  tbe  stepdaughter, 
and  her  design  to  exclude  her  from  benefits  un- 
der the  will,  was  admissible.' 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {ft  403-414;.  Dec.  Dig.  S  164*] 

13.  Wills  (|  164*)— Undue  InFLtriNCB— Hos- 

TIUTT    TOWABD  CONTESTANT— BFIXOT  OJH 

Xntebebt  of  Innocent  Beheficxabt. 

Id  such  case,  wbere  the  contestee  was  only 
one  of  the  beneficiaries  under  the  will,  and  at 
tbe  time  of  the  trial  bad  not  elected  whether 
to  take  under  it  or  to  claim  her  interest  in  tbe 
community  property,  and  where  the  ptindpai 
beneficiary  was  her  son,  an  infant  incapable 
of  collusion  to  unduly  influence  the  making  of 
tbe  will,  and  whose  interest  under  it  was  sev- 
eral, the  oontestee's  declarations  of  hostility  to- 
ward the  contestant  were  admissible,  notwitih- 
standing  It  might  injuriously  affect  the  sepa- 
rate interest  of  her  son,  aluiough  the  general 
rule  is  that  wbere  attack  is  made  upon  a  will 
as  a  valid  instrument,  and  not  npon  a  specific 
bequest  to  tbe  one  whose  declarations  are  of- 
fered, and  there  are  other  interests  which  will 
be  thereby  affected  that  are  several  from  that  of 
the  declarant  and  existing  In  favor  of  one  not 
in  collusion  with  him,  tbe  deelarationB  dionld 
not  be  admitted,  on  the  ground  that  the  inter* 


est  of  such  innocent  boieflciary  is  not  to  be 

thereby  destroyed. 

[Ed.  Note.— For  other  cases,  see  Wllla,  Cent 
Dig.  88  40a-414 ;  Dec.  Dig.  i  164.*] 

Error  to  Court  of  Civil  Appeals  ct  Second 
Supreme  Judicial  District. 

Contest  of  the  will  of  Wlnfleld  Scott,  de- 
ceased, by  Mrs.  Georgia  Scott  Townsend  and 
another  against  Mrs.  Elizabeth  Scott  and 
others.  Judgment  in  ttie  district  court  tor 
contestants,  on  appeal  from  the  connt;  court, 
was  affirmed  by  the  Court  of  Ovll  Appeals 
(159  S.  W.  342).  and  contestees  bring  error. 
Revereed  and  remanded. 

Capps,  Cantey,  Hang«r  &  Short,  of  Ft 
Worth,  Williams  A  Stedman,  of  Austin,  and 
Stephens  ft  Miller  and  A.  J.  Clendenen.  all  of 
Ft  Worth,  for  plaintiffs  in  error.  McLean, 
Scott  ft  McLean,  Spoonts,  Thompson  ft  Bar- 
wise,  and  R.  B.  Toun^  all  of  Ft  Worth,  for 
defendants  In  error. 

PHILLIPS,  J.  The  case  Is  before  the  court 
on  petition  for  writ  of  error,  filed  In  the 
Court  of  Civil  Appeals  prior  to  July  1,  1913; 
to  have  reviewed  the  Judgment  of  the  honor- 
axa»  Court  of  Civil  Appeals  for  the  Second 
District,  affirming  the  Judgment  of  tbe  dis- 
trict court  of  Tarrant  county  setting  aside 
the  probate  by  the  county  court  of  an  instm- 
ment  therein  admitted  to  probate  as  the  last 
will  of  Wlnfleld  Scott,  and  annulling  IL  An- 
swer having  been  made. to  tbe  petition,  we 
may  determine  the  case. 

The  suit  was  instituted  by  Mrs.  Georgia 
Scott  Townsend,  the  daughter  of  Scott,  Joined 
by  her  husband,  the  substance  of  the  allega- 
tions of  her  i>etItlon  In  the  district  court 
being  that  the  execution  of  the  purported 
will,  whldi  was  dated  September  29,  1909, 
was  procured  by  Mrs.  Elizabeth  Scott,  tbe 
second  wife  of  Scott  and  who  survived  him, 
through  undue  Influence  by  her  exerted, 
which  he  was  unable  to  resist,  and  of  which 
the  will  was  the  Immediate  result;  that  it 
did  not  represent  his  own  will  in  respect  to 
the  disposition  of  his  estate,  but  the  wishes 
and  will  of  Mrs.  Elizabeth  Scott,  whose  pur- 
pose was  to  accomplish  practically  the  disin- 
heritance of  the  contestant,  Mrs.  Townsend, 
and  make  herself  and  the  minor  son  of  her- 
self and  Scott,  Wlnfleld  Scott,  Jr.,  the  chief 
benefldarles  of  his  estate.  Allegations  were 
also  made  of  Scott's  want  of  mental  capacity 
at  the  time  the  will  was  made,  and  that  Mrs. 
Scott  procured  the  execution  of  the  will  hj 
fraudulently  agreeing  to  herself  execute  a 
will,  which  she  tailed  to  do;  bat  In  the  dis- 
trict court  the  only  Issue  made  by  the  contest 
submitted  to  the  Jury  was  that  of  undue  In- 
fluence. The  contest  failed  in  the  county 
court,  but,  as  stated,  the  Judgment  of  the 
district  court  on  a  Jury  verdict  was  favorable 
to  tbe  contestant 

For  a  proper  understanding  of  the  anestlons 
dealt  with  in  this  opinion  and  thdr  itiatlon 


•For  other  eases  sea  wuna  topla  and  section  NVHBaR  in  Dec  Dig.  ft  Am.  Dig-  Key-No.  BerlM  ft  &w'r  Indexes 
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to  the  lasne  presented  by  the  contest,  the  fol- 
lowing is  a  sufficient  statement  of  the  case  as 
gained  from  the  flndii^  of  the  honorable 
Court  of  Civil  Appeals: 

The  testator.  Wlnfield  Scott,  was  a  man  of 
robust  physique^  strong-willed,  of  good  busi- 
ness jQdgment,  and  had  accumulated  by  his 
own  efforts  his  entire  fortune  of  approximate- 
ly 13^,000,  accordii^  to  the  Inraitory  and 
appraisement  filed  in  connection  witb  the 
probate  of  his  will,  his  indebtedness  at  the 
time  of  hla  death,  after  the  application  of 
$100,000  collected  upon  life  Insurance  poUiHes 
and  used  for  that  purpose,  being  approxi- 
mate $800,000.  He  was  in  a  normal  con- 
dition of  mind  at  the  time  he  executed'  the 
will  in  dispute,  and  at  all  other  times  to  the 
date  of  his  death,  and  there  was  no  evidence 
introdnced  upon  the  trial  indicatlre  of  his 
want  of  testamentary  capadty.  His  first 
marriage  was  In  1877.  The  only  child  of  that 
marriase  was  the  contestant,  Oeorgia  Scott 
Townaend,  who  waa  bom  in  1878,  a  few 
weeks  before  the  death  of  her  mother.  In 
the  year  1884  he  married  Mrs.  Elizabeth 
Scott,  the  mother  of  Wlnfield  Scott.  Jr.,  the 
only  child  of  that  marriage,  bom  In  Novem- 
ber, 1901,  and  accordingly  about  eight  years 
old  at  the  time  of  the  execution  of  the  wlU 
In  September,  1000.  Following  the  death 
of  her  mother  in  1878  Mrs.  Townsend  lived 
with  her  grandparents  in  Missouri  until  Sep- 
tember, 1886,  when,  she  was  placed  by  her 
father  and  stepmother,  Mrs.  Elizabeth  Scott, 
in  the  UrsuUne  Convent,  a  school  at  E>al]as, 
Tex.  She  attended  this  school  for  several 
years,  thereafter  living  with  her  father  and 
Mrs.  Scott  until  her  marriage  in  1807  with 
John  T.  Carter,  which  was  contracted  In 
opposition  to  the  wishes  both  of  her  father 
and  Mrs.  Scott  During  this  marriage  she 
lived  In  Dallas.  She  married  her  present 
husband,  John  R.  Townsend,  in  1905;  their 
minor  child  being  the  Wfnfltid  Bcott  Towns- 
end  referred  to  in  the  will. 

On  March  4,  1808,  Mrs,  Townsend,  then 
Mrs.  John  T.  Carter,  Joined  by  John  T.  Car^ 
ter,  executed  to  her  father  a  deed  convejing 
to  Mm  her  inherited  interest  in  the  com- 
munity estate  of  his  first  marriage.  It  recit- 
ed that  her  father  had  maintained  and  sup- 
ported her,  and  had,  on  March  12,  1895,  con- 
veyed to  her  lots  1  and  2  in  block  116  in  the 
city  of  Ft  Worth,  with  a  frontage  of  60  feet 
on  Main  street,  which  had  cost  him  approxi- 
mately $15,000  and  upon  which  he  was  then 
erecting  a  three-story  brick  building  for  her, 
and  that  the  conveyance  it  expressed  was 
made  for  such  consideration  and  the  further 
consideration  that  her  fiitber  should  com- 
plete the  building  on  the  lots  named.  It 
also  contained  this  recital:  "In  connection 
with  the  consideration  for  this  instrument 
It  is  understood  that  the  said  lots  Nos.  1  and 
2,  with  the  building  being  erected  thereon,  Is 
(tf  value  far  In  excess  of  the  interest  which 
the  said  Mrs,  Jno.  T.  Carter  inherited  from 


I  her  mother.   (Of  cotiise  this  instrument  la 
I  not  intended  in  any  way  to  affect  the  interest 
of  the  said  Mrs.  Jno.  T.  Carter  as  one  of  the 
heirs  at  law  in  the  estate  <tf  the  said  Wlnfield 
Scott  on  his  death.)" 

On  April  e,  1903,  her  father  eouTeyed  to 
Mrs.  Townsend,  then  Mrs.  Carter,  lots  8  and 
16  In  block  B-7,  Daggett's  additl<nt  to  tbe  dty 
of  Ft  Worth,  extending  betwea  Mato  and 
Houston  streets  with  a  deptti  of  200  fie^ 
and  a  frontage  of  60  feet  upon  eadi  street, 
reciting  as  its  consideration  her  and  her 
husband's  conveyance  to  her  fother  of  lots  1 
and  2  in  block  115,  which,  as  stated,  had  been 
conveyed  to  her  in  1895.  Scott  gave  to  Mrs. 
Townsend  during  her  first  marriage  a  borne 
In  D&llas  costing  $8,000,  and  latw  another 
home  in  Colorado  Springs,  Colo.,  oostliiff  $11,* 
SOOf  and  fnun  time  to  time  money  for  het 
personal  expenses,  antmnobilea,  a  bona  and 
buggy,  jewelry,  etc 

The  will  was  executed  by  Scott,  In  Sep- 
tember, 1909,  as  stated,  at  Ft  Worth,  ap- 
proximately  two  years  before  his  deeth. 
which  occurred  at  Pt  Worth  in  October, 
1911.  At  the  time  of  ito  execution  be  was 
temporarily  residing  with  his  wife  and  minor 
son  in  St  Louis,  Mo.,  later  resuming  bis  red- 
dence  at  Ft  Worth.  He  had  spent  the  sum- 
mer of  that  year  in  EMrope  with  Mrs.  Scott 
and  the  boy,  Wlnfield  Scott,  Jr.,  accompanied 
by  a  colored  nurse.  Rose  Hill,  the  witness 
hereafter  referred  to  by  that  name,  the  party 
returning  to  St  Louis  early  in  September. 
After  his  return  he  made  a  trip  to  Ft  Worth, 
arriving  there  about  September  24th,  and 
while  there  the  will  was  prepared,  and,  on 
the  29th  of  September,  1900,  executed.  A 
few  days  before  the  date  of  Ito  execution 
Scott  carried  to  Judge  George  Miliw.  his  at- 
torney, a  former  will,  executed  in  1905  and 
then  In  force,  with  a  list  of  the  inopertr  he 
desired  to  devise  to  each  bak^daiy,  and 
employed  and  directed  him  to  prepare  the 
wUl  In  controversy.  It  was  prepared  by 
Judge  Miller  accordingly,  with  a  codldl  at- 
tached to  the  original  draft  at  Scott's  ape- 
cific  direction,  the  will  and. the  codicil  both 
being  read  over  to  him  before  execution.  At 
this  time  Mrs.  Elizabeth  Scott  was  In  St 
Louis;  her  return  to  Ft  Worth  not  occur- 
ring until  the  January  following.  Tbe  bene- 
ficiaries named  in  the  wUl  are  the  testator's 
wife,  Mrs.  Elizabeth  Scott,  his  son.  Wlnfield 
Scott  Jr-.  his  daughter,  Mrs.  Towns^d,  the 
contestant,  and  her  son,  Wlnfield  Soott  Town- 
send.  Mrs.  Scott  and  A.  B.  Bobertson,  a 
business  associate  of  the  testator,  were  named 
as  executors. 

The  will  recites  that  a  large  part  of  the 
proper^  held  by  the  testator  was  community 
property  of  himself  and  Mrs.  EUiabeUi  Soott; 
that  he  had  theretofore  caused  to  be  trans- 
ferred to  her  as  her  separate  property  cer- 
tain lots  In  the  dty  of  Ft  Worth,  designated 
in  thA  wlU.  which  bad  been  paid  fUr  out  of 
their  community  funds,  and  which  were  of 
the  aggr^te  value  of  ^!00,000k  There  fol- 
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lowB  tblB  redtal  a  devise  to  Mrs.  EUsabeth 
Scott  of  ^eciflc  property  In  Ft  Worth.  By 
a  furttrar  prorlBtoii  the  residue  ot  his  estate, 
remaining  after  the  payment  of  all  debts  and 
expenses  of  executing  tbe  will  and  not  spe- 
cifically disposed  of  by  the  will,  was  devised 
to  Mrs.  Scott  The  value  of  the  ^perty 
devised  to  lbs.  Seott  as  fixed  1^  the  aivrals- 
ers,  wag  approximately  f3S5,000. 

In  respect  to  Mrs.  Townsend  the  will  re- 
cites that  the  value  of  the  commaoity  estate 
of  the  testator  and  her  mother,  his  first  wtf^ 
was  approximately  920,000;  that  during  her 
InfiEincy  he  had  supported  taO.  educated  her 
in  a  manner  suitable  to  her  social  station, 
and  at  an  expense  of  more  tlian  the  Income 
of  bffr  part  of  such  community  estate,  and 
that  In  settlemraA  of  her  interest  in  the  com- 
munity estate  of  her  mother  and  hlmscdf,  and 
as  an  advancement  out  of  his  own  estate,  he 
had  given  her  lots  8  and  18  In  block  B-7, 
Daggett*  s  addition  to  the  dty  of  Ft  Worth— 
the  same  inoperty  described  in  hia  deed  to 
her  of  ^ril  6,  1903,  above  xefened  to,  and 
in  return  for  which  conveyance  it  qipears 
Mrs.  Towosend.  then  Mn.  Carter,  had  deed- 
ed to  htm  the  property  previously  conv^ed 
to  bra  by  his  deed  of  March  12,  1885-^hidi 
were  of  the  value  of  more  than  9200,000 ;  and 
that  he  bad  also  gtv^  her  a  home  In  Oamr, 
Oolo.,  wherein  ahe  thai  resided  witti  her  hus- 
band and  aon,  of  the  value  of  $l6.00a  There 
follows  this  recital  a  devise  to  Mrs.  Town- 
send  of  a  Ufa  estate  In  four  and  a  fraction 
lots  in  Ft  Worth,  spedflcally  desczlbed,  with 
remainder  over  after  death  to  her  son,  Wtn- 
fleld  Soott  Townsend,  and  any  otlur  child  or 
chlldreD  thereafter  bom  to  1^,  iqwn  which 
the  appraisers  fixed  a  valuation  of  approxi- 
mately 990,000. 

It  was  shown  that  the  separate  property 
of  Mrs.  Elizabeth  Scott,  which  the  wlU  re- 
cites as  having  been  previously  transferred 
to  her.  yields  In  rents  approximately  (2,600 
per  month,  and  that  the  property  redted  In 
the  will  as  having  been  previously  given  by 
the  testator  to  Mrs.  Townsend,  viz.,  loto  8 
and  16  In  block  B-7,  Daggett's  addition  In 
the  dty  of  Ft  Worth,  still  owned  by  her  at 
the  time  of  the  tMtator*8  death,  was  before 
that  time  yielding  in  rents  91,000  per  month. 

The  property  devised  by  the  will  to  Win- 
field  Scott,  Jr..  consisted  of  proi>ert7  In  Ft 
Worth,  speclflcMlly  described,  and  all  lands 
then  owned  by  the  tesUtor,  or  which  might 
thereafter  be  acquired  by  him  in  Tarrant 
county  outside  of  the  corporate  llmlte  of  Ft 
Worth,  and  In  Johnson  and  Parker  counties, 
constituting  his  ranch.  The  valuation  fixed 
by  the  appraisers  upon  this  property  was  ap- 
proximately 91,675,000. 

The  devise  to  Mrs.  Elizabeth  Scott  Is  ab- 
solute but  with  Che  request  that  she  not  sell 
or  Incumber  the  proper^,  and  that  she  devise 
It  to  Wlnfield  Scott  Jr.,  in  which  connectioa 
expression  is  made  of  the  testetor's  absolute 
confidence  In  her.  The  devise  to  Winfleld 
Scott  Towiuend  of  the  remainder  of  the  es- 


tate in  the  property  devised  to  Mrs.  Town- 
send  for  life  Is  upon  the  condition  that  he 
shall  not  have  the  power  to  sell,  convey,  or 
incumber  it  or  dispose  of  It  otherwise  than 
by  will;  that  if  he  shaU  die  tntestete  and 
without  issue,  It  shall  pass  to  the  hetrs  of 
the  testetaw's  body,  and  if  he  diall  attempt  to 
Incumber  it  the  property  shall  revert  to  the 
heirs  of  the  testator's  body  and  be  disposed 
of  as  provided  for  the  residue  of  his  estate 
The  devise  to  Wlnfield  Scott.  Jr..  Is  ti^n  the 
condition  that  he  shall  have  no  power  to  sell, 
ocmv^,  or  Incumber  any  of  the  real  estate 
devised  to  him,  or  to  dispose  of  It  otherwise 
than  by  will,  that  If  he  dies  intestate  and 
wlthont  Issue  before  reaching  the  ago  of  BO 
years,  such  property  shaU  pass  to  the  heirs 
of  tbA.  testator's  body,  and  that  should  hs 
attempt  to  Incumber  It.  it  shall  revert  to  the 
heizs  of  the  testator's  body,  and  be  disposed 
of  a»  provided  for  the  residue  ut  the  estate 
It  Is  further  provided  In  the  will  that  If  any 
other  child  or  children  are  bom  to  the  tes- 
tator and  Mr&  Elisabeth  Scott  they  shall 
share  equally  with  Wlnfield  Scott  Jr.,  In 
.the  properly  devised  to  bim,  and  subject  to 
the  same  conditions  attached  to  such  devise, 
and  that  If  Mr&  Townsend  dies  leaving  no 
child  surviving  her,  the  remainder  of  the 
estate  in  the  pnqierty  devised  to  her  ftur  Ufe 
siiall  vest  in  such  of  the  testator's  heirs  at 
law  as  are  that  Uvlng,  subject  to  the  condl- 
tions  contained  in  the  will  with  reference  to 
specific  devises  to  sach  heirs  at  law.  A  be- 
quest of  910,000  is  made  to  A.  B.  Bobertson 
as  compensation  for  his  aervicas  as  executor. 
The  sum  of  910.000  is  set  apart  for  the  pay- 
ment of  att(miC9's  fees  to  maintain  the  will 
In  the  event  it  should  be  ocmtested.  And  it  ia 
further  provided  that  if  any  devisee  under 
the  vrill  should  contest  it  or  seek  to  invalir 
date  any  of  ita  provistona,  hia  or  her  claim 
to  any  interest  In  the  testator's  estate  should 
forfeit  and  such  Interest  should  become  a 
part  of  the  rasldnary  estate. 

Hie  codicil  provl^  that  if  the  testator 
shall  survive  Mrs.  Elisabeth  Scott  all  of  the 
property  devised  to  her  under  the  will  shall 
go  to  Wlnfield  Scott  Jr**  subject  to  the  same 
conditions  Imposed  in  the  devise  made  to  him 
in  the  will. 

The  Inventory  of  tbe  estate  filed  by  tbe  ez- 
ecotors  redted  that  all  ot  the  property  in- 
cluded within  it  was  the  community  proper- 
ty of  the  testator  and  Mrs.  Elisabeth  Scott 
and  that  she  reserved  the  right  to  thereafter 
determine  whether  she  would  dect  to  accept 
under  tbe  will  or  dalm  her  community  in- 
terest 

The  last  Illness  of  the  testator  was  of 
about  three  weeks'  duration.  Mrs.  Town- 
send  was  tben  living  at  Denrer,  and  was  not 
informed  of  her  father's  illness  until  she  re- 
ceived a  tdegram  from  bis  private  secretary 
on  tbe  day  of  his  death,  sent  on  the  preced- 
ing day  to  Denver  and  forwarded  to  Kansas 
City,  where  she  was  visiting.  During  sucb 
illness  the  testator  called  for  bla  daughter. 
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but,  according  to  the  testimony  of  Hra.  Scott, 
she  was  not  sooner  notified  of  Us  condition 
because  of  the  attendli^  physician's  assur- 
ance tbat  bis  Illness  w&a  not  serious;  the  phy- 
sician testi^ing  that  he  did  so  advise  Mrs. 
Soott 

Evidence  was  Introduced  indicative  of  hos- 
tllit7  upon  the  part  of  Bits.  Soott  toward 
Urs.  Townsend,  extending  over  a  consldera- 
ble  period.  Mrs.  Scott  testified  that  their 
relations  were  pleasant,  and  that  she  enter- 
tained feelings  of  parental  r^rd  for  BCra. 
Townsend  at  all  times.  It  does  not  seem 
to  be  disputed  that  Scott  cherished  an  affec- 
tion for  his  daughter,  Mrs.  Townsend,  and 
It  was  shown  that  he  had  expressed  an  in- 
tention to  make  liberal  provision  for  her 
In  hia  will.  Other  evidence  was  to  the  effect 
that  he  desired  the  bulk  of  his  property  to  go 
to  his  minor  son,  Wlnfleld  Scott,  Jr.,  and  that 
he  made  his  will  to  accomplish  that  purpose ; 
that  he  was  satisfied  with  it,  and  desired 
that  its  provisions  be  carried  out  The  Court 
of  Civil  Appeals  has  also  found  that  there 
was  direct  and  positive  evidence  In  the  case 
tending  to  show  an  effort  on  the  part  of  Mrs. 
Scott  to  unduly  influence  the  testator  to  so 
make  his  will  as  to  exclude  Mrs.  Townsend 
tToax  a  share  In  his  estate. 

The  principal  question  presented  by  the 
petition  for  writ  of  error  Is  that  of  the  ad- 
missibility of  certain  declarations  of  the  tes- 
tator, testified  to  by  various  witnesses  ten- 
dered by  the  contestant,  admitted  by  the 
court  as  probative  of  the  state  of  his  mind 
at  the  time  of  his  execution  of  the  will,  and 
therefore  competent  as  tending  to  prove  that 
the  alleged  undue  Influence  was  effectively 
exercised  and  produced  the  will  as  Its  result, 
an  essential  part  of  the  Issue  made  by  the 
contest  It  Is  unnecessary  in  this  case  to  en- 
ter upon  any  general  review  of  the  subject  of 
tiie  competency  as  proof  of  the  declarations 
of  a  testator  In  a  will  contest,  a  subject,  It 
may  be  said,  which  has  commanded  as  much 
attention  and  upon  which  there  has  been  ex- 
pressed as  mnch  pronounced  diversity  of  view 
as  any  within  the  entire  field  of  Judicial  de- 
cision; but  that  there  may  be  no  confusion 
in  applying  to  these  declarations  the  rule  of 
this  court  upon  the  subject  it  Is  important 
that  there  be  no  doubt  as  to  what  is  the  rule. 
Its  determination  is  deemed  advisable,  there- 
fore, at  the  threshold  of  the  case,  a  bourse 
suggested  by  the  conflict  of  views  urged  in 
the  aigument  both  in  relation  to  the  true 
role  and  Its  application,  as  well  as  to  the  ef- 
fect of  previous  decisions  of  the  court 

[1]  In  Johnson  v.  Brown,  61  Tex.  65,  the 
immediate  question  was  the  admissibility  of 
a  testator's  declarations  indicative  of  his 
feeling  toward  the  beneficiaries  named  In  a 
win,  contested  upon  the  ground  of  forgery. 
It  was  held  that  In  such  a  case  his  declara- 
tions, before  and  after  the  date  of  the  propos- 
ed will,  expressive  either  of  feelings  of  ill 
win  or  kindness  toward  the  beneficiaries,  are 
admissible,  not  In  dbparagement  ot  the  will. 


nor  as  proof  snffldent  In  themaelTes  to  over- 
come the  testimony  of  the  subscribing  wit- 
nesses, but  as  evidence  of  an  Independent  col- 
lateral fact—the  state  of  feeling  between 
the  parties— end  therefore  tending  in  some 
AegKe  to  prove  the  Issue  before  the  court 
The  case  did  not  Involve  declarations  of  a 
testator  offered  upon  the  issue  of  undue  In- 
fluence to  show  his  state  of  mind  at  the  time 
of  the  execution  of  the  will  and  as  tending 
to  prove  the  subjection  of  bis  mind  to  such 
influence,  but  In  the  discussion  of  the  Ques- 
tion before  It  the  opinion  of  the  court  plain- 
ly expresses  assent  to  the  rule  that,  where 
undue  Influence,  as  distinct  from  mental  In- 
capacity, is  the  issue,  and  Is  independently 
proved,  declarations  of  the  testator  expres- 
sive of  a  mental  state  produced  by  sucli  in- 
fluence, whether  made  contemporaneously 
with  the  execution  of  the  will  or  within  a 
reasonable  time  before  or  after  its  execution, 
are  admissible  as  an  aid  in  the  determina- 
tion of  the  question  of  his  free  agency  in 
making  the  will. 

In  Robinson  v,  Stuart  73  Tex.  267,  11  S- 
W.  275,  where  the  Issue  was  both  undne  In- 
fluence and  mental  incapacity,  it  was  held 
that  declarations  of  a  testator,  there  shown 
to  have  been  made  in  a  letter  written  before 
the  execution  of  the  will.  Indicative  of  hos- 
tility toward  the  principal  legatee,  are  ad- 
missible; Johnson  v.  Brown  being  cited  in 
support  of  the  ruling,  as  well  as  Kennedy  r. 
TJpshaw,  66  Tex.  450,  1  S.  W.  308. 

In  McBlroy  v.  Phink,  97  Tex.  147,  76  S.  W. 
753,  77  S.  W.  1025,  the  proceeding  was  to 
probate  a  will  alleged  to  have  been  lost.  Its 
probate  was  contested  upon  the  ground  that 
the  will  had  been  revoked  by  the  testatrix. 
Her  declarations  that  she  had  sent  for  the 
will  and  destroyed  It  as  -well  as  her  declara- 
tions complaining  of  111  treatment  at  the 
hands  of  the  principal  beneficiary,  were  held 
to  be  admissible  as  tending  to  prove  tbat  the 
testatrix  had  revoked  the  will  In  Chief 
Justice  Gaines'  opinion  in  that  case,  Ken- 
nedy V.  Upshaw,  64  Tex.  411,  holding  as  in- 
admissible a  declaration  of  a  testator,  nsade 
after  the  date  of  an  alleged  codldl,  wbldi 
was  charged  to  have  been  forged,  to  tbe  ef- 
fect that  he  had  not  changed  his  will,  was 
reviewed,  as  was  also  Throckmorton  v.  Holt 
ISO  U.  S.  552,  21  Sup.  Ot  474.  45  L.  Ed.  663. 
holding  that  a  testator's  declarations,  not  a 
part  of  the  res  gestie,  were  not  admissible 
upon  the  Issue  of  forgery,  and,  as  evidencing 
a  stete  of  mind,  are  com[>etent  only  where 
the  Issue  Is  his  mental  capacity.  Kennedy 
V.  Upshaw  was  apparently  distingnlshed  up- 
on tbe  ground  that  the  declaration  there  con- 
sidered amounted  to  tbe  statement  of  a  mere 
legal  conclusion,  and  Throckmorton  v.  Holt 
was  distinctly  not  followed,  Ite  doctrine  be- 
ing In  effect  clearly  rejected  by  the  conclu- 
sion reached  and  announced  by  the  court  up- 
on the  question  before  It  in  support  of  wliich 
Johnson  V.  Brown.and  Tynan  v.  Paadial.  37 
Tex.  286,  84  Am.  Dec.  019,  were  dted.  TImss 
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dedsions  very  plainly  Indicate  the  repadla- 
tlon  by  this  court  of  the  theory  that  the  teat 
of  the  competency  of  a  testator's  declara- 
tions not  a  part  of  the  res  gestae  of  the  mak- 
ing of  the  will.  Is  whether  the  laaae  of  men- 
tal capacity  Is  present  In  the  case,  or  that, 
where  the  Issne  Is  nndue  Influence  alone,  such 
declarations  are  Incompetent  generally  to 
show  the  testator's  state  of  mind  at  the  Ume 
of  the  execntton  of  the  will,  unless  there  be 
proof  also  of  his  mental  weakness.  Ranbln 
V.  Rankin,  105  Tex.  451,  151  S.  W.  527,  which 
has  been  strongly  urged  by  counsel  for  the 
plaintiffs  In  error,  marks  no  departure  from 
the  court's  rule  of  decision  upon  the  subject 
The  opinion  in  that  case  of  Chief  Justice 
Brown  quotes  from  Throckmorton  r.  Holt, 
whose  holding  the  coprt  had  declined  to  fol- 
low and  apply  In  McElroy  v.  Phink,  the  quota- 
tion In  some  respects  expressing  a  Tlew  an- 
tagonistic to  that  of  this  court  as  annoonced 
In  preTious  decisions,  and  in  others  declaring 
a  rule  of  general  recognition.  The  case,  how- 
evet,  is  authority  for  what  It  decided  rather 
than  for  the  quoted  views  of  another  court 
which  had  been  rejected  by  our  own  deci- 
sions.   The  Issues  both  of  mental  weakness 
and  fraud  and  undue  influence  were  made  by 
the  pleading  in  the  case  as  the  basis  of  the 
attack  upon  the  deed,  which  was  dated  No- 
vember 24, 18^  The  Court  of  Giril  Appeals 
had  found  that  at  the  time  of  the  execotlon 
of  the  deed  Mrs.  Charlotte  Rankin  was  orer 
70  years  of  age,  and  for  some  time  prior  to 
Its  execution  had  been  in  feeble  health  and 
weak  in  mind;  but  this  court  held  there  was 
uo  proof  of  the  practice  of  fraud  or  undue 
influence  upon  her  In  the  making  of  the  deed. 
In  this  state  of  case  tlie  actual  decision  of 
the  court  was  that  her  declarations,  made  In 
May  or  June,  1899,  concerning  the  fraud,  did 
not  tend  to  prove  that  her  mind  was  weak 
when  she  made  the  deed;  that  the  witness 
testifying  to  the  declarations  also  testified 
that  her  mind  was  clear  at  the  time  she  made 
them ;  that  the  declarations  themselves  evi- 
denced her  clear  recollection  of  the  details 
of  the  transaction ;  and  that,  if  they  were 
uQtrue  and  simply  the  expressions  of  a  dis- 
ordered mind,  they  presented  no  reason  for 
disturbing  the  conveyance,  "because  there 
was  no  proof  of  fraud  or  undue  influence." 
TJuder  the  distinct  holding  of  the  court  that 
there  was  an  absence  of  any  proof  of  undue 
influence,  all  question  as  to  the  admissibility 
of  the  declarations  was  removed,  since  the 
rule  is  general  that  such  declarations  are 
not  competent  as  proof  in  themselves  of  the 
InSuence.   The  case  is  not  authority  for  the 
proposition,  since  it  In  no  wise  assumes  to 
dedde  the  question  that,  where  undue  in- 
flaence  is  Independently  proved,  a  testator's 
declarations,  made  within  a  reasonable  period 
from  the  date  of  the  execution  of  the  will. 
Indicative  of  his  mental  state  at  that  time 
and  of  the  operation  of  the  influence,  are  not 
competent  as  proof  of  the  ^ect  of  Oie  iufln- 
t-Dce  upon  Ills  mind.  On  the  coDtrary,  the  de- 


cisions of  this  court  clearly  support  Ha  view 
that  they  are  admissible,  under  die  drcom- 
stances  just  stated,  for  the  purpose  of  show- 
ing the  testator's  state  of  mind,  and  regard- 
less of  the  issue  of  mental  capadtT. 

[Z,  3]  The  nature  of  the  issue  makes  this 
conclusion  inevitable.  The  law  recognizes 
nndue  Influence  In  the  procurement  of  a  will 
as  a  distinct  ground  for  its  avoidance.  In 
Its  essential  elements  it  has  no  real  relation 
to  the  ground  of  mental  incapacity.  Testa- 
mentary incapacity  Implies  the  want  of  Intel- 
ligent mental  power,  while  undue  Influence 
bespeaks  In  itself  the  existence  of  a  mind  of 
strength  sufficient  to  make  a  valid  will  if  un- 
hindered by  the  dominant  Influence,  and  such 
a  mind  as  would  have  produced  a  valid  will 
but  for  the  coercion  or  restraint  to  which 
It  was  subjected.  The  issue  is  proved  only 
when  free  agency  Is  shown  to  have  been  sup- 
planted, which  means  a  testament  made  un- 
der such  subjection  or  surrender  of  the  nat- 
ural freedom  of  will  and  action  as  that  it 
speaks  the  mind  of  another.  It  Is  not  neces- 
sary that  the  mind  be  reduced  to  a  state  of 
Incapacity,  for  the  invalidity  of  the  will  may 
then  be  established  upon  that  ground  alone. 
It  is  suffldent,  though  the  mind  be  capable  to 
the  full  extent  that  the  law  requires  for  tes- 
tamentary capadty.  If  as  a  result  of  the  ex- 
ertion of  the  influence  Independence  of  voli- 
tion 1)e  overcome,  liberty  to  act  subdued,  and 
freedom  of  will  be  therefore  subverted. 
Conditions  at  once  suggest  themselves  where, 
under  the  operation  of  such  influence,  free 
agency  Is  yielded  knowingly,  as  the  result  of 
mere  weakness  of  character,  or  under  the 
emotion  of  fear,  or  through  the  desire  for 
I>eace,  where  the  mind  succumbs  to  a  force  of 
such  povfer  as  reduces  It  to  a  state  of  sub- 
jection, but  where  the  exerdse  of  free  will  is 
renounced  with  recognition  of  the  presence 
of  the  superior  force  and  under  the  consdous- 
ness  of  the  surrender.  In  such  cases  all 
idea  of  mental  weakness  is  repelled.  On  the 
contrary,  a  capable  mind  Is  necessarily  pre- 
supposed. It  Is  true  the  fact  that  free  agen- 
cy Is  overcome  Implies  weakness  in  any  one 
who  yields  it,  but  it  is  not  essentially  a  weak- 
ness of  mind,  though  mental  weakness  may 
exist  and  materially  contribute  to  th'e  suc- 
cessful operation  of  the  influence,  a  condition 
probably  urged  as  ccmcurrlng  in  most  of  the 
cases  in  which  the  Issue  is  found.  But  It 
may  as  fully  Imply  weakness  of  character, 
as  distinct  from  mere  weakness  of  mind,  or 
any  other  condition  whereby  the  will  is  ren- 
dered susceptible  to  the  influence  employed. 

[4]  Remembering  that  all  evidence  is  of 
necesdty  according  to  the  subject-matter  of 
the  inquiry,  when  the  nature  of  the  proof 
entitled  and  necessary  to  l>e  made  under  the 
Issue  comes  to  be  considered,  It  is  equally 
plain  that,  where  nndue  influence  is  oth^- 
wise  proved,  the  testator's  declaratloos,  tf 
indicative  of  his  mental  condition  at  the  time 
.of  the  execution  of  the  will  as  preenmably 
iwoduced  by  the  <vwatlon  at  the  Influence 
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and  made  wlfhta  a  period  not  too  rmote 
from  that  time,  fall  entirely  without  the 
hearsay  rule,  and  are  admissible  as  original 
evidence.  This  proceeds  from  the  condition 
of  the  Issue  b^ng  only  partly  prored,  where 
the  fiict  of  the  existence  of  the  Inflnence  or 
its  attenqjted  exution  ia  alone  eatabliahed, 
and  is  nerer  fully  prored,  onlesB  it  be  furOier 
shown  that  it  was  efteetnany  exerdsed,  Ita 
purpose  accomplished,  and  the  will  thereby 
produced.  The  presence  of  those  things 
which  may  ordinarily  omstltnte  sndi  Infln- 
mce,  ocmditlons  fsTorable  to  its  efficient 
<^>eratlon,  and  effort  to  subdue  the  will  of 
tlie  testator  by  its  means,  may  all  be  shown 
to  have  ctHicnrred;  yet,  if  in  the  face  of 
them  the  mind  ot  the  testator  was  unsmiyed 
firom  its  own  independent  CQura^  pursued 
its  own  bent,  maintained  ita  own  Integrity  of 
purpose,  and  produced  a  will  In  accord  with 
his  own  wishes,  the  tostamut  Is  valid,  and 
the  law  will  protect  and  enforce  it,  even 
though  it  be  such  in  its  providama  as  was 
sought  to  be  procured. 

How,  then,  under  the  Issue  la  the  farther 
essential  fact— that  the  Influence  was  success* 
fully  practiced,  to  the  anbverslw  of  the  tes- 
tator's free  agency,  and  produced  Ow  will  as 
its  result— to  be  establlahed  or  disproved  7 
HJa  declarations  that  the  will  was  thereby 
procured,  or  that  the  instrumait  was  not  his 
will,  or  his  statements  of  like  nature,  ar^  of 
course.  Inadmissible,  since  his  declarations 
are  not  competent  to  ^rove  the  fact  of  undue 
Influence  or  as  direct  evidence  that  it  pro- 
duced the  will.  But  vben  there  Is  eon^ 
tent  evidence  of  the  exercise  of  undue  influ- 
ence, the  issue  as  to  whether  It  was  effectual- 
ly exerdsed  necessarily  turns  the  inquiry, 
and  directs  It  to  the  state  of  the  testator's 
mind  at  the  time  of  the  execution  ot  the  will, 
since  the  questloa  as  to  whether  free  agwcy  is 
overcome  In  Its  very  nature  comprehends 
such  an  investigation.  The  ascertainment  of 
his  state  of  ndnd  at  the  time  of  the  making 
of  tlw  will  affords,  in  other  words,  a  means 
of  determining  whether  the  Influraice  was 
auccessfully  exerted;  and  the  question  then 
narrows  to  whether  his  declarations  are  com- 
petent to  establish  his  state  of  mind.  Here 
we  kdow  from  human  experience  that  con- 
duct is  not  an  absolute  criterion  for  determin- 
ing whether  the  mind  has  acted  freely  or  un- 
der constrain^  working  out  its  own  inten- 
tions, or  merely  expressing  the  dominance  of 
a  stronger  will.  By  itself  It  fnml^es  at 
best  only  a  partial  standard  of  the  state  of 
a  man's  mind,  and  therefore  only  an  imper- 
fect light  for  the  Inquiry,  because  mere  acts, 
while  generally  speaklns  loudly,  do  not  al- 
ways apeak  truly,  and.  Judged  by  fhemselves. 
are  so  subject  to  misinterpretation  as  to 
preclude  their  acceptance  as  an  entirely  reli- 
able test  All  other  evidences  tending  to  dis- 
pose the  mental  condition  under  which  the 
will  was  made  are  accordingly  not  to  be 
rejected,  but  sudi  aa  may  reasonably  be 
dc^tended  ap<m  should  be  recognised  and 


availed  of.  While  the  mind  does  not  always 
express  Itself  fully  and  tru^,  or  iweal  it* 
actual  state.  In  what  a  nuui  says,  macb  is 
nevertheless  the  more  common  tcvm  of  iu 
expression,  and  hence  a  usual  Indication  of 
Its  condition;  and,  with  the  exception  txt 
conduct,  it  afllords  generally  the  only  method 
we  have  of  ascertaining  the  mental  state 
under  which  a  particular  act  Is  don&  Aa  a 
means,  therefore,  of  determining  the  mental 
state  at  such  din^  voluntary  dedanttom, 
indicative  of  it,  rest  upon  as  sure  a  groond 
aa  any  which  the  inquiry  provides^  and  prop- 
erly come  within  that  class  of  unsworn  dec- 
larations to  which  the  law  gives  the  cbazae- 
ter  and  probative  fbrce  ot  original  evidowe 
upon  certain  issues,  because,  from  their  na- 
ture, they  admit  of  no  better  or  more  reliable 
proof. 

The  important  consideration  to  be  obserr- 
ed,  however,  in  this  connection  Is  that  the 
declarations  be  waA  as  reaamably  toid  to 
disdosa  what  the  state  of  the  testator's  mind 
was  at  the  very  time  of  his  making  tbe  wUL 
If,  for  Instancy  they  are  sliown  to  have  been 
made  at  a  time  not  In  leaaonable  ^ozlmity 
to  Its  execution,  their  remoteoess  condemns 
them  as  any  eflBdait  or  trustworthy  aid  la 
determining  what  his  state  of  mind  then  wai; 
and  they  should  be  excluded  for  that  reason 
alone-  Furthermore,  though  they  are  shown 
to  have  been  made  within  sndi  reasonable  pe- 
riod, unless  they  are  reasonably  indicative  of 
what  his  mental  state  waa  at  fbat  tlm^  they 
constitute  no  evidence  upon  this  part  of  the 
issue  and  should  be  rejected.   Tba  alleged 
acts  of  undue  Influence  or  attempts  to  prac- 
tice it^  the  attitude  toward  each  oQier  of 
parties  affected  by  the  will,  and  otha  mat- 
ters of  that  tdnd,  thougli  relevant  to  the  main 
issue,  can  no  more  be  proved  by  recitals 
found  in  the  testators  dedaratlona  than 
through  the  unsworn  statements  of  any  other 
person.    His  declarations  concerning  such 
mattors  an  hearsay,  just  as  tb^  would  be 
If  made  by  any  other  third  party.   At  this 
state  of  tbe  proceeding  the  law  Is  concerned 
solely  with  ascertaining  what  the  state  of  his 
mind  was  when  the  will  was  made.   Such  of 
his  dei^atlons'  as  tend  to  disclose  it  fan 
without  the  hearsay  rule  because  they  are  of 
probative  force  upon  that  question,  and.  from 
the  nature  of  the  Inquiry,  are  of  the  best  evi- 
dence capable  ct  being  produced.    But  to 
avoid  the  admlasion  of  purely  hearsay  testl- 
mony,  it  la  but  proper  to  require  that  the 
declarations  offered  to  prove  the  mental  con- 
dition of  the  testator  be  of  such  nature  as 
tend  to  reveal  it  by  being  in  themselves  ex- 
prraalve  of  his  mental  state.   By  the  observ- 
ance of  this  rule  his  declarations  are  permit- 
ted to  perform  their  rightful  office  in  the 
trial,  but  are  denied  use  for  those  jiarposes 
for  which  they  are  incompetent 

We  have  thus  dealt  with  ^e  general  ques- 
tion in  an  effort  to  present  what  we  conceire 
is  the  true  relation  and  proper  use^  as  evl- 
dencfi^  of  a  te8tator*a  declarations  In  a  will 
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contest  based  npon  the  gionnd  of  undue  In- 
flueoce..  It  is  one  of  great  importance  and 
deep  InteraBt^  and  Is  not  witbout  its  diflteid- 
tlei,  as  is  evidenced  by  the  dl  vision  ot  the 
best  minds  that  lut^e  songht  to  determine  and 
de&ie  the  correct  doctrine  tipon  the  general 
subject  Bat  it  seems  to  ns  that  these  views 
result  as  the  logical  comdnslon  ot  sound  rea- 
soning upon  the  questUm;  that  they  are  con- 
firmed,  as  well,  bj  estabUdied  authority,  and 
will  insure  the  appIicatioD  of  rigbt  principles 
to  the  declarations  we  will  now  proceed  to 
consider. 

Bose  Hill,  the  negro  woaaa  employed 
as  a  nurse  for  the  mliiOT  son  of  tbe  tes- 
tator, was  permitted  to  testify  as  a  wit- 
ness tot  the  contestant,  over  objection,  that 
just  beiixee  tbe  family  want  to  Europe  In 
June.  1908,  the  testator  aald  to  her  that  "Mrs. 
Scott  had  been  after  him  to  make  a  wlU." 
In  permitting  this  declaration  of  the  testator 
to  be  proved,  tbe  trial  court  Instructed  the 
Jury  that  it  was  admitted  only  for  the  pur- 
pose of  showing,  or  tending  to  show.  If  It  did, 
tbe  CDndltl<m  of  the  t^Aator's  mind  at  the 
time  of  the  execution  of  the  will,  and  should 
be  considered  for  no  otber  purpose.  A  charge 
to  the  same  effect,  In  substance,  was  given, 
embracing  in  its  reference  all  of  the  declara- 
tions of  the  testator  admitted  in  evidence. 
Rose  Hill  Is  shown  to  hare  been  an  important 
witness  In  the  case.  She  had  previously  tes- 
tified to  an  occurrence  upon  the  boat  between 
tbe  testator  and  Mrs.  Scott  during  the  return 
trip  from  Europe  early  in  September  of  the 
same  year,  on  the  29th  of  which  montii  the 
win  was  made,  when,  according  to  her  teeU- 
moay,  "there  were  some  very  Important 
papers  mentioned  by  Mrs.  Scott,  and  Mr. 
Scott  did  not  seem  to  be  very  anxioas  to  sign 
some  papers;  I  don't  know  what  it  was.  Mrs. 
Scott  had  some  business  she  wanted  him  to 
attend  to;  I  don't  remember  what  It  was; 
I  cannot  say  exactly  what  It  was,  but  I  know 
Bbe  tbreatened  blm  with  taking  tbe  child 
away  from  him  if  he  did  not  sign  the  things 
she  wanted  blm  to  do;  threatened  to  take 
Winfleld,  Jr.,  away  from  him,"  The  theory 
of  the  pontestant  was  tbat  the  will  was  the 
paper  Mrs.  Scott  was  endeavoring  to  have 
tier  husband  execute,  according  to  the  tes- 
timony Just  related;  while  Mrs.  Scott  testified 
tbat  tbere  were  no  business  papers  or  instru- 
ments of  any  kind  that  she  asked  the  testator 
to  sign  while  tbey  were  on  the  ship,  other 
than  an  agreement  for  tbe  settlement  of  a 
certain  business  controversy,  on  account  of 
which  it  was  tbongbt  be  stood  in  some  danger 
of  bis  life,  which  she  said  sbe  had  all  the 
time  Importuned  him  to  sign.  Bose  HIU  had 
also  previously  testified  that  Just  before  the 
testator  left  8t  Louis  for  Ft  Worth,  where  a 
few  days  later  the  will  was  made,  Mrs.  Scott 
requested  her  to  leave  the  room,  with  the  boj, 
where  sbe  and  her  husband  were,  saying 
tbat  "she  had  some  business  matters  tbat  she 
bad  to  attend  to,  w  some  business  papers 


tbat  she  mnted  Mr.  Scott  to  see  to  while 
he  was  In  Texas." 

[I]  The  testator's  declaration,  testified  to 
by  this  witness,  tbat  "Mrs.  Scott  liad  been 
after  blm  to  make  a  will"  was  clearly  inad- 
missible. It  waa  but  a  naked  statement  of 
fact,  a  plain  narraUon  of  a  past  occurrence, 
which  Scott's  de<daratlonB  were  wholly  in- 
com[>etent  to  prov&  Such  a  statement,  made 
by  him  as  to  what  his  wife  had  heea  trying 
to  get  him  to  do.  was  as  certainly  Inadmissi- 
ble as  a  similar  statemoit  by  any  otber  per- 
aon.  The  effect  of  its  admission  was  to 
permit  the  use  of  bis  declarations  for  the 
purpose  of  establishing  an  effort  by  Mrs. 
Scott  to  bare  him  make  bis  will,  or,  in  tbe 
light  of  the  Issue  in  the  case  and  other  tes- 
timony such  as  we  bare  referred  to,  an  at- 
tempt by  her  to  exercise  tbe  uqdue  Influenra 
charged,  shjce,  under  tbe  allegationa,  to  in- 
duce the  testator  to  make  his  will  was  essen- 
tially the  iwlme  object  for  which  It  was  exit- 
ed, a  purpose  for  which  the  law  emi^tlcally 
saya  a  testator's  declarations  cannot  be  used, 
as  upon  such  issue  th^  are  purely  hearsay. 
UnderblU  on  Wills,  f  161.  The  limitation 
placed  npon  the  testimony  by  the  court  at  tbe 
time  of  its  admteslon,  and  hj  subsequent  in- 
stmcUon,  that  It  waa  to  be  conddered  only 
upon  the  aimstlon  of  Sootf  s  state  of  mind 
was,  from  the  nature  of  the  declaration  It- 
self, ineffectual,  idnce  It  sought  to  limit  tbt- 
testimony  to  an  Issue  It  in  no  wise  tended  to 
prore.  An  atten^t  to  llndt  testimony  to  a 
certain  purpose  is  a  rain  proceeding,  as  the 
minds  of  men  ordinarily  operate,  unless  the 
testimony  in  itself  at  least  suggests  the  pur- 
pose, and  is  capable  of  being  appropriated  to 
the  consldoation  of  the  qnesUon  to  which  It 
Is  In  terms  limited.  The  mind  recognizes  tbe 
distinction  of  impression  created  by  a  partic- 
ular statemoit  which  conveys  a  dual  idea, 
and  is  perhaps  capable  of  confining  its  opera- 
tion to  tbe  consideration  of  one  of  such  im- 
pressions to  the  exclusion  of  the  other's  ef- 
fect; but,  wbatever  be  the  att^pted  limita- 
tion, it  is  not  so  constituted  as  to  exclnde  tbe 
certain  effect  of  a  given  statement  where  it 
Is  the  only  effect  of  which  the  statement  Is 
susceptible. 

In  what  way  did  this  declaration  of  tbe 
testator  tiiat  "his  wife  had  been  after  him 
to  make  a  will"  tend  to  prove  his  state  of 
mind,  either  at  that  time  or  when  the  will 
was  made,  so  as  to  subject  it  to  considera- 
tion upon  that  question  to  tbe  exclusion  of 
other  issues?  Or,  in  the  use  of  the  expres- 
sion that  she  Imd  been  "aftei^  him,  how  was 
it  capable  of  conveying  to  the  minds  of  the 
Jury  any  other  Idea  than  tbat  his  wife  bad 
been  importuning  him  to  make  his  will,  or 
had  be4n  engaged  In  a  persistent  effort  to 
that  end?  Did  it  suggest  any  fear  or  awe 
upon  his  part,  or  any  state  of  coercion  or 
subjection  from  any  cause  under  which  his 
mind  or  will  rested?  Did  it  Indicate  any 
mental  condition  whatever,  or  anything  pei^ 
talning  to  bla  mind  b^ond  the  mere  faculty 
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to  remember  the  occurrence  and  the  ability 
to  express  hla  thought,  common  to  «Tery 
ordinary  narrattve  statement?  In  an  effbrt 
to  discover  from  It  some  Indication  of  a 
state  of  mtnd  produced  or  operated  upon  by 
an  ondoe  influence,  to  discern  some  effect 
upon  the  mind  that  such  an  Influence  might 
cause — and  unless  It  affords  such  an  Indica- 
tion or  discloses  such  an  effect  the  Incom- 
petency of  the  testimony  Is  not  open  to  ques- 
tion—what evidence  of  that  nature  does  this 
declaration  reveal?  It  Is  a  patent  statement 
of  previous  action  on  the  part  of  his  wif6; 
but  wherein  does  It  Indicate  any  mental 
state  of  his  own,  or  any  effect  produced  upon 
him  by  that  or  any  other  action  or  conduct 
of  his  wife?  Here,  on  the  question  for 
which  alone  it  was  competent,  If  at  all,  it  is 
altogether  silent,  disclosing  neither  emotion 
nor  auy  character  of  constraint  of  mind, 
and  giving  no  suggestion  that  this  action  of 
his  wife,  or  any  previous  conduct  on  her 
part,  had  produced  any  effect  upon  him,  one 
way  or  another.  The  declaration  does  not 
purport  to  signify  any  mental  attitude  of  the 
testator ;  it.  In  effect,  withholds  any  such  ex- 
pression. It  bears  upon  Its  face  only  the 
semblance  of  a  naked  recital  of  an  effort  by 
the  testator's  wife  to  have  him  make  his 
will,  is  proof  of  nothing  beyond  that,  and 
nothing  else  in  our  opinion  can  be  deduced 
from  it.  To  say  that  It  anywhere  betrays 
other  than  an  ordinary  mental  condition, 
such  as  Is  common  always  when  men  narrate 
occurrences  relating  to  themselves,  la  to  Im- 
pose upon  the  declaration  a  character  It 
does  not  possess,  and  extend  to  It  an  effect 
of  which  it  is  not  fairly  susceptible. 

The  argument  has  been  made  that  the  fact 
alone  that  the  testator  gave  utterance  to  the 
declaration  was  proof  tending  to  show  the 
effect  of  the  alleged  undue  influence  upon 
his  mind,  or,  in  other  words,  that  the  fact 
that  he  said  to  this  witness,  in  June  1009, 
that  "his  wife  has  been  after  him  to  make 
a  will,"  tended  to  show  that  hla  mind  was 
under  her  influence.  This  course  of  reason- 
ing is  probably  Ingenious,  but  Is  unsound, 
unless  we  are  prex>ared  to  admit  that  any 
recital  by  a  man  of  something  his  wife  or 
some  other  person  had  been  trying  to  get 
him  to  do  is  for  the  same  reason  Indicative 
of  a  condition  of  mental  constraint  We 
know,  however,  tnnt  such  redtals  In  them- 
selves convey  no  such  Indication,  and  com- 
mon reason  forbids  any  such  significance  be- 
ing attached  to  these.  If  the  bare  narration 
of  another's  lmi;>ortunity  la  to  be  received 
as  an  evidence  of  mental  coercion  or  re- 
straint, the  validity  of  auy  will  Is  subject 
to  be  determined  according  to  the  mere  dis- 
cretion of  the  testator's  utterance  rather 
than  the  exercise  of  free  agency  In  Its  ezecn- 
tlou.  No  reference  could  be  made  to  only 
the  commonplace  confidences  of  the  marital 
relation  except  at  the  peril  of  such  a  state- 
ment being  later  used  as  a  revelation  that 
one  of  the  parties  had  been  TictimlEed  into  a 


state  of  mentel  humiliation  and  robjecticm. 
The  oftener  tlie  husband  or  wifie  nd^t  speak 
of  the  other's  defrires  or  efforts  in  ngard  to 
those  tilings  that  might  properly  concem 
them  both  the  stronger  proof  would  It  afford, 
not  of  that  normal  reQ>ect  and  d^ermce  ct 
which  such  expressions  are  a  nsoal  tcAra. 
but  of  an  nnnatnral  condition  induced  by  a 
sinister  lnflneno&  The  law  reoogntees  that 
0iat  or  any  other  close  relation  may  prove 
favorable  to  imposition.  It  permits  the  ase 
of  declaratlonB  of  a  testator,  as  erfdenee  of 
his  state  of  mind,  where  thc^  serve  to  indi- 
cate a  mraital  condition.  But  when  tiie  dec- 
laration is  bnt  the  nanatlon  of  a  partlcnlar 
circumstance  in  regard  to  even  a  very  im- 
portant matter,  and  no  hint  or  suggestion  i> 
given  of  any  uncommon  effect  prodoced  up- 
on the  mind  by  thaf  whiA  is  vdated  or  of  any 
unusoal  mental  condition,  it  should  indulge, 
we  tlilnk,  no  such  finely  wrought  theory  as 
that  whldi  assumes  that  It  is  some  undue  state 
of  mind  which  provokes  the  narrattve.  If 
a  declaration  by  a  testator  that  the  par^ 
charged  with  having  practiced  the  undue  in- 
fluence had  sought  to  have  him  make  bis  will 
is  competent  to  show  his  state  of  mind,  his 
naked  statement  of  any  other  fact  in  relation 
to  the  exercise,  or  the  attempted  exercise, 
of  the  influence  would  be  equally  coDtpetoit 
for  the  same  purpose  under  this  theory.  Ac- 
cording to  it,  the  effect  of  the  fact  related 
would  be  the  force  In  each  Instantt  which 
provoked  the  comment,  and  the  fact  of  the 
comment  would  therefore  be  evidence  of  the 
effect  We  would  quickly  reach  the  result  of 
every  such  declaration  being  rendered  admis- 
sible under  the  guise  of  showing  the  stat^  of 
the  testator's  mind,  though  it  Indicated  none 
other  than  an  ordinary  condition,'  and  the 
hearsay  rule  against  such  declarations  would 
soon  succumb  to  the  opwatian  of  the  exrasp- 
tions  made  to  it 

[S]  That  this  incompetent  ^testimony  was 
likewise  prejudicial  to  the  plaintiffs  In  error 
is.  In  our  opinion,  not  open  to  gneetlon.  It 
afforded  direct  proof,  through  a  statement 
made  by  the  testator  himself,  of  one  of  tbe 
most  important  features  of  the  issue  in  the 
case.  The  theory  of  the  contestai^  being 
that  the  exertion  of  undue  Influence  by  tbe 
testator's  wife  produced  the  will,  proof  of 
effort  on  her  part  to  have  him  make  it  neo 
essarlly  supplied  a  strongly  persuasive  cir- 
cumstance in  support  of  that  position.  It 
was  as  cogent  a  fact  as  could  be  produced 
to  establish  tbe  exertion  of  the  alleged  in- 
fluence, since  under  the  issue  It  was  subject 
to  be  construed,  both  as  an  attempt  to  prac- 
tice it,  and  as  expressly  marking  its  direc- 
tion toward  the  object  of  Its  alleged  exercise. 
Incompetent  testimony  of  such  force  and  ca- 
pable of  such  effect  under  this  issue  cannot, 
In  our  judgment,  be  treated  as  harmless.  A 
legal  trial  is  as  important  as  a  correct  re- 
sult. We  have  no  disixrsltion  to  lightly  re- 
verse the  action  of  a  trial  court  Without 
any  tendency  to  ynphwaigA  ertozs  tliat  are 
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Immaterial,  Ita  jndgment  ehoald  be  accorded 
t^he  presomptions  tbe  law  Imparts  to  It  But 
the  roles  of  law,  by  whoae  obeenranee  only 
can  rights  be  legally  determined,  are  entitled 
to  tbe  same  deference,  and  have  an  equal 
daim  upon  the  conscience  of  a  court 

James  "W.  Coffee,  a  witness  for  the  contest- 
ant, was  permitted  to  testify  to  a  declaration 
of  the  testator  made  to  him  in  the  spring  of 
1909,  which  Included  the  statement  "that  his 
wife  had  always  wanted  him  to  make  his 
'Will,  and  that  his  wife  did  not  like  Georgia," 
meaning  Mrs.  Townsend,  the  contestant 

Jan  L.  Forrester,  a  professional  nurse,  who 
Is  shown  to  have  attended  Mrs.  Townsend 
In  Colorado  Springs,  Colo.,  In  June  of  1907, 
was  permitted  to  testify  to  a  declaration 
made  by  the  testator  to  her  upon  the  occasion 
of  a  visit  to  his  daughter  at  that  time,  which 
Included  the  statement,  "If  I  mention  Colo- 
rado or  coming  to  see  Georgia  [Mrs.  Town- 
send]  Mrs.  Scott  gets  up  some  excuse  to  keep 
me  home,"  and  upon  the  witness  asking  what 
Mrs.  Townsend  had  done  to  Mrs.  Scott  to 
make  her  feel  that  way  toward  her,  be  stat- 
ed, "She  was  a  mere  child,  and  that  Mrs. 
Scott  would  raise  hell  If  he  mentioned  it" 

John  F.  Baker,  Jr.,  an  agent  for  the  tes- 
tator and  In  charge  of  his  correspondence, 
In  November,  1906,  was  permitted  to  testify 
to  a  declaration  made  by  him  at  that  time  to 
the  witness  In  respect  to  keeping  his  mall 
■from  Mrs.  Scott  unless  he  was  there,  which 
included  a  statement  "that  there  was  a  feel- 
ing between  Mrs.  Soott  and  his  daughter 
which  It  was  unnecessary  for  him  to  go  into." 

Floyd  E.  Singleton,  who  was  in  his  employ 
as  a  stenographer,  testified  to  a  declaration 
of  the  testator,  made  In  April  or  May,  1910. 
which  Included  the  statement  "that  Mrs. 
Scott  and  Mrs.  Townsend  did  not  like  each 
other,  and  that  Mrs.  Scott  did  not  like  Mrs. 
Townsend." 

[7]  The  testimony  of  the  witness  Coffee 
of  the  testator's  declaration  "that  his  wife 
had  always  wanted  him  to  make  his  will" 
was  Inadmissible  for  the  reasons  we  have 
above  stated  In  reference  to  tbe  testimony  of 
the  witness  Rose  HIII  The  statements  made 
by  the  testator  that  we  have  above  quoted 
from  his  testimony,  and  that  of  the  other 
Witnesses  Just  named,  indicating  a  hostile  or 
unfriendly  attitude  on  the  part  of  Mrs.  Scott 
toward  Mrs.  Townsend,  were  also  hearsay  In 
their  character,  and  should  not  have  been  ad- 
mitted over  objection.  The  feeling  of  Mrs. 
Scott  toward  Mrs.  Townsend  could  not  be 
shown  by  the  testator's  declarations ;  and 
proof  of  her  feeling  toward  her  stepdaughter 
did  not  tend  to  establiah  the  state  of  bis 
mind. 

[t]  The  statements  of  tbe  testator,  testified 
to  by  the  witnesses  Just  named  and  above 
quoted,  were,  as  shown  by  the  bills  of  excep- 
tion, apparently  but  parts  of  particular  entire 
declarations  made  by  tbe  testator  testified  to 
by  them,  the  other  portions  of  which  were 
not  incompetent  In  our  opinion.  In  each  in- 


stance, howerer,  the  particular  declaration, 
of  which  the  statement  we  hare  quoted  was 
a  part  appears  to  have  been  offered  as  a 
whole — at  least  it  does  not  appear  that  the 
unobjectionable  part  was  offered  separately 
— and  being  Inadmissible  in  part  should  have 
been  excluded,  upon  objection,  or  else  the 
trial  court  should  have  permitted  the  intro- 
duction of  only  so  much  of  it  as  was  admissi- 
ble. Robinson  t.  Stuart,  78  Tex.  267,  11  & 
W.  275. 

[I]  The  Mil  of  exertion  relating  to  the 
foregoing  testimony  of  tbe  witness  Coffee 
contains  other  distinct  declarations  of  the  tes- 
tator, expressive  of  affection  for  his  daugh- 
ter, Mrs.  Townsend  and  her  son,  and  an  In- 
tention to  provide  for  both  of  them  In  his 
will.  Such  declarations  were  admissible. 
Johnson  v.  Brown,  61  Tkc.  6&;  Underbill  on 
WUls,  I  161. 

[1  •]  The  bill  does  not  show  that  the  decla- 
ration which  Included  tbe  objectionable 
statement  to  which  we  have  referred  in  the 
testimony  of  this  witness  was  separately  ob- 
jected to.  It  simply  discloses  an  objection 
apparently  uiged  against  all  of  his  testimony, 
including  the  declaratlona  which  were  good 
as  against  it  as  well  as  the  one  wblcb  was 
properly  subject  to  It  We  would  not  hold 
in  this  state  of  the  record  that  reversible 
error  was  committed  In  admitting  the  objec- 
tionable testimony  of  this  witness,  since,  as 
the  declarations  were  distinct.  It  was  the 
duty  of  counsel  to  Indicate  by  their  objection 
that  which  was  Incompetent  When  the  dec- 
larations, taken  all  together,  were  objected  to 
as  a  whole,  as  appears  from  this  bill  of  ex- 
ception, under  the  established  rule  tbe  court 
was  under  no  obligation  to  separate  the  tes- 
timony and  apply  the  objection  to  only  the 
inadmissible  part  of  it  This  cannot  be  said, 
however,  in  respect  to  the  testimony  of  the 
witnesses  Jan  L.  Forrester,  Baker,  and 
Singleton,  to  which  we  have  above  alluded. 
We  think  it  Is  proper  to  treat  the  bills  of 
exception  relating  to  their  testimony  as  re- 
spectively showing  the  tender  by  tbe  con- 
testant of  a  distinct  declaration  of  the  testa- 
tor offered  as  a  whole,  and  against  which, 
therefore,  one  objection  could  be  propei;Iy 
leveled,  which  was  done.  What  was  testi- 
fied to  by  these  witnesses  as  having  been  said 
to  them  by  the  testator  very  clearly  appears, 
we  think,  from  these  bills  of  exceptions,  to 
have  constituted,  In  each  Instance,  an  entire 
declaration  made  by  him  at  the  time,  one  con- 
nected and  related  statement  though  com- 
posed of  more  than  one  sentence,  and  offered 
by  the  contestant  as  such.  Where  a  declara- 
tion so  appears  to  be  entire  and  so  offered, 
there  could  be  no  occasion  for  requiring  sep- 
arate objection  to  the  several  parts  of  it 

The  testator's  declaratlona  indicative  of  his  . 
feellDgs  toward  his  daughter  were  clearly  ad- 
missible, as  we  have  stated.  The  testimony 
of  the  witness  Mrs.  Squire  of  declarations  of 
the  testator  made  in  October,  1909,  set  forth 
in  the  twenty-first  and  twenty-second  billa 
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of  exertion,  and  complained  of  In  tbe  fonrtb 
asalgnment  In  tbe  application,  was  of  that 
ctaaracter»  and  tber^ore  properly  admitted. 

[11]  The  testimony  of  the  witntss  Rose 
Hill,  as  to  tbe  oocurrence  between  the  testa- 
tor and  Mrs.  Scott  on  the  ship  during  their 
return  trip  from  Bnroptt  In  September,  1909, 
to  wbldi  we  have  before  referred,  was  com- 
petent. It  tended  to  prove  the  Issne  of  on- 
due  infiumce  through  tbe  statement  of  tbe 
witness  tbat  Mrs.  Scott  was  urging  the  execu- 
tion of  Bome  important  papers  by  the  testa- 
tor, which  he  exhibited  a  reluctance  to  exe- 
cute, and  that  die  threat^ed  to  take  his 
minor  son  from  him  unless  he  complied  with 
her  wlahsB.  Oliat  the  witness  was  anaJ>le  to 
identify  ttie  papers  referred  to  in  ber  testi- 
mony as  the  will  of  the  testator  did  not  affect 
Its  admlaslbUlty.  Tb»  occurrence  was  an 
admissible  drcnmstance  nnder  tbe  issue; 
and  it  was.  for  tbe  Jnry  to  Judge  oC  Its 
wdght,  and  to  si^  to  what  papers  it  was  that 
the  testimtmy  r«Iated. 

We  entortain  tbe  same  opinion  In  iwpect 
to  the  further  testimony  of  tbis  witness, 
wbi<di  is  made  an  additUmal  gronnd  of  tbe 
application  for  tbe  writ  of  error,  to  tbe  ef- 
fect tbat  "Mrs.  Scott  lud  several  times 
threatened  ber  husband  to  take  their  son  and 
go  away  If  be  did  not  do  tbe  things  she 
wanted  done,  and  that  be  never  wanted  to 
do  the  things  she  asked  Mm  to  do,  and  that 
she  stated  that  quite  often,  and  that  Mr. 
Scott  said  if  Wlnfleld  was  14  years  old  be 
would  take  bis  chUd  and  go  himself"  This 
was  proof  of  a  drcamstanoe  relevant  to  tbe 
issue  In  the  l^iht  of  othw  testimony  in  the 
case.  EMdence  baving  been  adduce  of  what 
appeared  to  be  a  threat  by  Mrs.  Scott  to 
take  his  boy  frran  the  testator  unless  he 
signed  certain  important  papers,  which  it 
was  within  tbe  province  of  tbe  Jury  to  say 
related  to  tbe  testatw's  will,  otiier  evidence 
tooding  to  establish  a  dlaposltion  upcm  her 
part  to  so  threaten  him  as  to  tfabigs  she 
derired  him  to  do  was  thereby  made  r^evant 
It  was  adUnisdtde  as  a  drcumstanos  to  diow 
an  Inclination  or  tukdency  to  compel  in  that 
way  tbe  doli^  by  tiie  testator  of  what  she 
wanted  done,  to  be  considered  by  the  jury  in 
connection  with  other  testimony  in  the  case 
in  determining  whether  the  will  was  the  re- 
sult of  tbe  employment  of  such  means. 
Where  It  Is  soui^t  to  be  eatabllsfaed  under 
this  issue  that  a  person  had  such  power  over 
the  testator  as  to  constitute  undue  Influence, 
a  proper  st^  In  tbe  process  is  the  production 
of  evidence  of  his  dl^o^tion,  tiirou^  the 
proof  of  other  such  instances,  to  use  coercive 
means  toward  the  testator  for  the  accom- 
pltsbment  of  bis  purposes.  Lewis  v.  Mason, 
109  Mass.  169.  The  issoe  admits,  generally, 
of  oidy  evidence  drcnmstantial  in  Ite  nature; 
and  while  such  a  circumstance  as  this  would 
be  demote  under  different  conditions,  it  in  a 
sense  portrayed  berc^  if  true,  a  domineering 
attitude  assumed  by  the  testator's  urife  to- 
ward blm  in  relation  to  things  she  wanted 


draw,  in  the  light  of  wbidi  the  G<Hite8teDt 
was  entttied  to  bave  considered  ber  acts  In- 
troduced In  evidence  as  Immediately  relating 
to  tbe  wUl. 

Testimony  offered  by  the  contestant  of  cer- 
tain statements  or  declarations  of  Mrs.  BeoR. 
made  out  of  the  pr»ence  of  tbe  testator,  was 
permitted.  In  tbe  main  they  were  expres- 
sive of  hostlllly  or  unfriendly  feeling  on  ber 
part  toward  Mrs.  Townsend.  One  of  them, 
stated  to  have  bem  made  shortly  after  the 
marriage  of  tbe  tesUtor's  daughter  to  Jnhn 
T.  Carter,  was,  "I  am  oertidnly  glad  that 
Georgia  has  married  and  that  it  has  hap- 
pened, because  Mr.  Scott  promised  me  to 
cut  ber  off  entirely."  Another,  stated  to 
have  been  made  in  1907,  was,  In  subGtance. 
that  "she  did  not  want  Mta.  Townsend  and 
her  husband  to  come  to  the  Fat  Stock  Show 
at  Ft  Worth,  to  which  the  testator  had  in- 
vited them;  tbat  she  did  not  like  any  of 
Mr.  Scott's  people;  that  they  were  not  her 
kind;  that  the  testator  had  done  too  moch 
already  for  Mrs.  Townsend,  and  tbat  she  did 
not  want  blm  to  do  any  more;  that  what 
Mr.  Scott  had  at  that  time  belonged  to  her  and 
Wlnfleld,  and  tbat  testetor  had  already  gives 
Mrs.  Townsend  all  tbat  she  was  entitled  to 
at  the  time  of  her  mother's  death,  and  she 
did  not  want  him  to  give  ber  any  more :  and 
that  the  testator  bad  already  promised  her 
that  be  had  made  all  the  provision  he  was 
going  to  make  for  ber."  Another  was  stated 
to  have  been  made  after  the  occa^on  of  a 
visit  by  Mrs.  Townsend's  husband  to  tbe 
Scott  home  In  St  Louis  in  1909.  at  which 
time,  according  to  the  witness,  Mrs.  Scott 
sold  that  "Mr.  and  Mrs.  Townsend  need  not 
be  watching  around  to  see  what  they  could 
get  out  of  Mr.  Scott,  because  she  would  see 
tbat  they  (Ud  not  get  any  more  than  they 
bad."  And  another  was  steted  to  have  beat 
made  after  a  visit  of  Mrs.  Townsend,  then 
Mrs.  Carter,  shortly  after  tbe  tdith  <^  Wln- 
fleld Scott,  Jr.,  to  the  effect:  "What  did 
Georgia  say  about  tbe  baby?  I  bet  Georgia 
feels  lite  killing  that  baby  because  she 
knows  she  Isn't  going  to  get  this  out  of  Mr. 
Scott's  estate  now."  And  a  further  state- 
ment was  testified  to  as  having  been  made 
when  Wlnfleld  Scott,  Jr.,  was  about  six 
months  old,  in  substance,  "that  ber  boy  was 
going  to  be  a  mUllouaire  boy  because  he  was 
going  to  get  all  those  blocks  on  Main  street 
in  Ft  Worth ;  tbat  Miss  Georgia  had  always 
displeased  ber  father,  and  she  did  not  think 
she  could  get  very  much  out  of  the  prop- 
erty." 

[12, 11]  It  Is  strongly  urged  against  these 
declarations  tbat  as  Mrs.  Scott  was  only  one 
of  the  beneflclarlcs  under  tbe  will,  and  at  the 
time  of  tile  trial  had  not  elected  to  take  un* 
der  It ;  that  as  the  principal  beneficiary  was 
Wlnfleld  Scott,  Jr^  an  infant  incapable  of 
collusion  to  aocompllsh  the  mtfctng  of  an  Im- 
proper  will,  and  whose  interest  under  it  was 
several — such  statemente  of  hers,  which 
would  InevitaUy  affect  Us  interea^  woe 
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not  admissible.  This  testimony  presents 
probably  the  most  difficult  qnestlon  In  the 
case  as  determinable  by  the  authority  upon 
It  It  may  be  said  that  the  w^ght  ot  au- 
thority is  to  the  effect  that  as  a  gaieral  rule, 
where  attack  Is  made  upon  the  will  as  a 
Talld  instrument  and  not  upon  a  spedflc  be- 
quest to  the  one  whose  declarationa  are  of- 
fered, and  there  are  other  interests  which 
will  be  thereby  affected  that  are  several  from 
that  of  the  declarant  and  existing  In  favor 
of  those  not  In  collusion  with  him,  the  dec- 
larations or  admisslims  ot  such  legatee 
should  not  be  permitted,  upon  the  ground 
that  the  Interests  ot  such  Innocent  legatees 
are  not  to  be  destroyed  through  the  Instm- 
ment  ot  his  statements.  There  Is  a  marked 
conflict  of  authority  upon  the  question.  That 
such  is  the  wdght  ot  authority  has  been 
questioned.  In  je  Arnold's  Estate,  147  CaL 
SS3,  82  Fac.  262.  A  careful  consideration  of 
the  question,  aided  by  a  thorough  examina- 
tion ot  the  authorities  upon  It,  has  convinced 
uB.  however,  that  as  applied  to  a  caae  ot  this 
character,  with  the  Issue  aa  it  Is,  and  under 
the  relation  of  the  parties^  particularly  that 
existing  between  Hrs.  Scott  and  the  prin- 
cipal beneficiary,  her  minor  son,  declara- 
tions made  by  her  as  the  party  charged  with 
having  wrongfully  procured  the  will  with  the 
design  of  excluding  the  contestant  from  any 
substantial  share  in  the  estate,  ot  the  nature 
shown.  Indicative  of  hostility  toward  theAon- 
testant  and  the  harboring  of  such  design, 
were  admissible  for  that  purpose.  The  tact 
of  such  hostill^  and  desi^  is  always  prova- 
ble under  this  issue  as  an  essential,  and  In 
most  instances  as  an  Indi^nsable,  part  of 
the  contestant's  case.  Tliat  it  may  injuri- 
ously affect  an  innocent  interest  iwesents  no 
obstacle  to  the  making  ot  such  proof.  It  Is 
a  feature  of  the  attack  to  which.  In  such  a 
case,  all  interests  affected  by  tlie  will  are 
subject.  A  valid  will  is  necessary  tor  them 
to  have  any  legal  stondiag;  and  no  Inter- 
est, therefore,  can  claim  exemption  from  the 
force  of  competent  evidence  to  establish  that 
the  will,  as  a  teBtam«itary  instrument,  is 
invalid.  In  a  proceeding  of  this  character  it 
is  the  will  as  an  entire  instrument,  whose 
validity  is  only  prima  tade  in  the  cmtest,  in 
other  words  the  very  basis  of  the  right  to 
every  interest  affirmed  under  It,  which  Is 
sought  to  be  impeadied.  There  Is  necessa- 
rily involved  in  the  very  issue  on  trial  the 
Question  ot  whether  any  Interest  exists  un- 
der the  «4U;  and  it  Is  of  doubtful  correct- 
ness to  say  In  such  a  case  that  any  benefi- 
ciary has  acquired  under  It  an  interest  of 
such  vested  character  as  to  make  inadmissi- 
ble against  him  any  relevant  tact  or  drcnm- 
Btonce  tending  to  establish  its  invalidity  that 
under  the  Issne  is  admissible  against  the 
legatee  who  is  «hai«ed  with  having  wn»ig- 
fnUy  procured  It 

The  f&ct  of  hostility  ot  a  beneficiary  charg- 
ed wltii  the  wn»igfDl  proenronent  ot  a  will, 


toward  one  »cluded  under  1^  and  his  design 

to  accomplish  such  exdnslon,  being  neces- 
sarily provable.  In  such  a  case,  against  every 
interest  claimed  under  the  will,  how  may  It 
be  properly  proved?  We  know  that  In  ttie 
general  sense  It  is  only  capable  of  being  ful- 
ly proved  by  showing,  not  only  the  conduct  of 
such  a  benefidary,  but  by  evidence  ot  his 
statements,  as  well,  in  that  connection.  Are 
snch  declarations  hearsay  as  to  another  ben- 
eficiary, not  involved  in  the  alleged  wrong, 
and  whose  interest  under  the  will  is  several, 
but  who  is  befbre  the  court  seekii^  to  uphold 
It?  Whatever  m^t  be  affirmed  as  a  gen- 
eral rule  upon  the  subject.  It  Is  dear  to  us 
that,  tor  the  purpose  we  have  stated,  these 
dedaraUons  of  Mrs.  Scott  are  not  to  be  here 
so  considered.  A  part  of  the  design  charged 
against  her  In  the  case  was  to  procure  a  will 
In  which  her  son  would  be  a  principal  bene- 
ficiary, as  well  as  containing  favorable  provi- 
sion for  herself.  A  part  of  her  purpose  is  al- 
lied to  have  been  directed  to  the  disinherit- . 
ance,  practically,  by  the  testator  of  the  con- 
testant, his  daughter.  To  accomplish  both 
purposes  she  Is  charged  with  having  procur- 
ed the  win  by  her  exercise  of  undue  influ- 
ence over  him.  She  was  a  party  to  the  suit 
and  a  proponent  of  the  will.  Under  these 
drcumstances  her  declarations,  tending  to 
show  hostility  on  her  part  toward  the  contest- 
ant and  a  design  to  bring  about  her  ex- 
clusion from  the  estate,  and  therefore  afford- 
ing proof  of  motive,  for  the  exertion  of  un- 
due influence  over  the  testator,  were  ad- 
missible both  against  herself  and  the  other 
beneficiary  for  the  purpose  stated,  though  we 
think  it  proper  for  the  court  to  limit  the 
testimony  accordingly.  We  do  not  regard  It 
as  necessary  to  review  the  authorities  dted 
upon  the  question  by  the  plaintiffs  In  error. 
Some  of  the  cases  do  not  relate  to  the  ques- 
tion as  it  Is  here  presented,  though  others 
directly  support  their  position.  There  is 
marked  conflict,  as  we  have  said,  upon  the 
general  question;  but  the  foUowing  may  be 
dted  in  support  of  this  holding:  William- 
son V.  Nabers,  14  Oa.  286 ;  Gibson  v.  Sutton 
(Ky.)  70  S.  W.  188;  Shepardson  v.  Potter, 
53  Mich.  106,  18  N.  W.  fi7S;  Brown  v.  Moore, 
6  Yerg.  (Tenn.)  272;  Crocker  v.  Chase,  67 
Vt.  413;  Peoples  v.  Stevens,  8  Rich.  (S.  O.) 
198,  64  Am.  Dec.  7S0;  Mullen  v.  Heldwmui, 
87  N.  C.  471 :  Lundy  v.  Lnndy,  118  Iowa.  446^ 
02  N.  W.  39. 

On  account  of  the  erroneous  admission  ot 
the  testimony  we  have  Indicated,  the  Judg- 
ments of  the  district  court  uid  the  honorable 
Court  of  Civil  Appeals  are  reversed,  and  the 
cause  remanded.  We  have  discussed  the  oth- 
er testimony  as  a  ruling  for  the  further  trial 
ot  the  case.  That  made  the  subject  ot  as- 
signments of  error  in  the  application  we  have 
not  discussed  we  regard  as  having  been  prop- 
erly admitted. 

Beverssd  and  zemndsd. 
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WXRES  V.  STATE.    (No.  2877.) 

(Court  of  OrimfDal  Appeals  of  Texas.   April  8, 
1914.    On  Motion  foii  Bebearins, 
May  13,  19S.) 

1.  Cbiminai,  Law  (1  1(»»2*)— Api«a]>-Bill 

OF  EXCEFTZONB— DlZfUL    OF    CHAROB  OF 

Vencb. 

By  expnss  provision  of  Cod«  Cr.  Proc. 
1911,  art  634,  refusal  of  chAge  of  venue  is  not 
reviewable  unless  bill  of  exceptions  be  filed  at 
the  term  at  which  the  order  was  made. 

[Ed.  Note.— For  other  cases,  see  Criniinal 
Iaw.  Gent.  Di?.  »  2803,  2821,  2834-2861, 2910; 
Dec.  Di«.  I  1092.*3 

2.  Jury  (§  103*)— Ciialucnqb  tob  Cacbk— 

Opinions. 

Under  Code  Cr.  Proc.  1911,  art.  692,  subd. 
13,  it  is  not  error  to  overrule  cbsllenge  for 
cause  to  jurors,  though  they  say  that  from 
newspapers  and  report  they  have  an  opinion  in 
the  case;  they  saying  it  is  not  such  as  would 
influence  th^r  verdict,  and  Uiat  they  talked 
vritb  no  vitueas,  and  bad  Hon  none  of  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
DijjJS  444,  456,  460,  461-479,  497;  Dec  Dig. 

3.  JUBT  ({  142*)— Chalunob— Statbhbnt  01- 
Gbound. 

Stating  merely  that  he  is  objectionable, 
without  stating  or  showing  why,  is  no  state- 
ment  of  ground  of  objection  to  a  juror. 

[Ed.  Note.— For  other  cases,  see  Jury.  Cent. 
Dig.  H  600,  630;  Dec.  DigTl  142.*] 

4w  Cbiuinal  Law  (|  396*)— Evidencb— BaIt 

ANCE  OF  GONVESBATION. 

Under  Code  Cr.  Proc.  1911,  srt  811.  pro- 
viding that  when  part  of  a  conversation  is  given 
in  evidence  the  whole  on  the  same  subject  may 
be  inquired  into  by  the  other  party,  defendant, 
in  an  effort  to  show  that  B.,  indicted  with  him 
for  the  murder,  did  the  killing  and  threw  de- 
ceased's head  in  the  water,  having  elicited  from 
a  state's  witness  that  B.  told  him  the  head  was 
in  the  water,  where  he  afterwards  found  it,  the 
state  could  ehow  that,  when  B.  told  witness 
where  the  head  was,  he  said  d^endant  threw 
it  there. 

[Ed.  Note.— For  other  cases,  Me  Criminal 
Law.  Cent.  Dig.  H  861.  862;  Dec:  Dig.  (396.*} 

6.  Cbiiunai.   Law    (|    628*)— Evidence  — 
Statements  of  Incompetent  Evidence. 

Under  Code  Cr.  Proc.  1911.  S  791,  declar- 
ing one  indicted  for  the  same  offense  an  incom- 
petent witness  for  defendant,  his  statement, 
made  while  in  jail  under  indictment,  that  be 
alone  had  anything  to  do  with  the  crime,  is  in- 
admissible for  defendant. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Sl  1002-1010;  Dec.  Dig.  8  528.*] 
<t.  Cbiuinal  Law  (|  ll'TO^*)— Witnesses  ({ 

297*)— Pbiviuge  of  Witness— Codbfbnd- 

ANTS. 

Sustaining  the  claim  of  privilege  of  one 
indicted  tor  the  same  offense  as  defendant,  when 
called  as  a  witness  for  the  state,  was  not  error ; 
nor  prejudldal  to  de^dant,  who  claimed  such 
witness  was  alone  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  3129-3135;  Dec.  Difc.  | 
1170%;*  Witnesaes,  Cent  Dig.  88  1011,  102e- 
1037;  Dec.  Dig.  »  297.*] 

7.  Cbiminal  Law  (8  780*)— Aocokplice  Tes- 
timony—Necessity  OF  Cbaboe. 

B.,  the  alleged  accomplice,  not  having  tes- 
tified, but  refused  to  do  so,  when  called  by  the 
state,  a  (barge  on  accomplice  testimony  is  not 


called  for,  though  defendant  elidted  from  s 
witness  fox  the  state  that  B.  told  him  where  tbe 
head  of  deceased  wa^  and  said  witness  then  tea- 
tified  that  at  the  same  time  B.  told  him  defewt- 
ant  had  placed  it  there. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S6  1859-1863;  Dec  Dig.  { 
780.*] 

8.  Cbiminai.  Law  (|  1170%*)— H  a  bwt.bsh  Bb- 
bob— Allowinq  QuEemoK. 

Thon^  the  fact,  which  the  state  attempt- 
ed to  elicit  by  a  question  to  defendant,  was  in- 
admissible against  him,  allowing  the  question, 
which  in  and  of  itself  was  not  of  a  harmful  na- 
ture, waa  not  prejudicial;  lie  having  answered 
against  the  existence  f>f  the  fact 

[Ed.  Note.— For  other  cases,  MC  Criminsl 
Law,  Cent  Dig.  U  8129^im;  De&  Dig.  1 
1170%.*! 

On  Motion  for  Bcbeariiig.  . 

9.  Cbiuinal  Law  (8  1111*)— Bill  of  Excep- 
tions—Cohclcsivenebs. 

Where  one  accepts  a  bill  of  ezcepti<His  as 
qualified  by  the  court  in  approving  it,  be  is 
bound  thereby. 

[Ed.  Note.— For  other  casesL  see  Criminal 
Law,  Cent  Dig.  H  2894-2890;   Dec.  Dig.  f 

mi.*] 

10.  Cbiuinal  Law  (|  SIS*)— Ghabozko  on 

Affibuative  Defense. 

The  court  did  not  fail  to  charge,  as  is  it« 
duty,  on  defendant's  affirmative  defense,  bis 
idence  raising  only  the  issue  that  be  did  nut 
kill  deceased,  but  that  B.  and  R.  did  so,  and 
the  court  charging  that  if  the  jury  lielieve'  de- 
ceased was  cut  and  lulled  by  B.  and  R.,  or  ei- 
ther of  them,  and  that  defendant  had  no  con- 
nection therewith  as  principal,  or  have  a  rai- 
sonable  doubt  thereon,  they  will  acquit;  and 
then  properly  applying  to  the  case  the  law  as  to 
who  are  principals. 

[Ed.  Note. — For  other  cases,  aee  Criminal 
Law.  Gent  Dig.  |8  1922,  1986:  Dec  Dig.  | 
816.*] 

Appeal  from  District  Court,  Falls  Conntj; 
Richard  I.  Muuroe,  Judge. . 
Buss  Wyres  was  convicted,  axul  appeals. 

Affirmed. 

Scott  &  Rosa,  of  Waco,  and  W.  E.  Rogers, 
of  Marlin,  for  appellant.  Frank  Oltorf,  Ca 
Atty.,  of  MarUn,  and  O.  E.  Lane.  Aaat.  Atty. 

tien.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  murder  and  bis  pnnlahmgit 
assessed  at  death. 

[1]  The  first  ground  relied  on  Is  that  the 
court  erred  in  not  sustaining  the  appUcatioa 
for  a  change  of  venue  in  this  case.  Article 
634  of  the  Code  of  Criminal  Procedure  reads: 
"The  order  of  the  judge  granting  or  refusloj 
a  chauge  of  venue  shall  not  be  revised  on  ap- 
peal unless  the  facts  upon  which  the  same 
was  based  are  presented  In  a  blU  of  excep- 
tions prepared,  signed,  approved  and  filed  at 
the  term  of  court  at  which  such  order  waa 
made."  The  term  of  court  at  wMcb  appel- 
lant was  tried  adjourned  July  2ath.  Tb« 
bin  of  exceptions  was  not  filed  until  August 
1st  Under  the  plain  mandates  of  the  law, 
we  are  not  authorized  to  review  the  actloo 
of  the  court,  the  bill  not  being  filed  within 
the  time  required  by  law;  but,  if  we  did  do 
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BO,  the  OTldenoe  would  not  ihow  Uiat  the 
eoort  iU)iiBed  IiIb  discretion  in  Teasing  to 
change  Uie  weaw.  Admms  t.  States  86  Tex. 
Cr.  B.  286,  8S  8.  W.  354;  Knteh  t.  State.  82 
Tex.  Cr.  B.  184, 22  S.  W.  5M;  Smith  T.  State, 
81  Tex.  Cr.  K.  14.  19  S.  W.  252. 

[2]  Appellant  also  complains  that  the  conrt 
erred  In  not  suatalnlng  hla  challmge  tor 
cause  to  MeBsre.  Roscoe  Tortnne,  J.  T.  Allen, 
Wllmer  McKea,  B.  F.  Bruner,  and  J.  &.  Ba<dE. 
These  men  answered  that  from  reading  news- 
papers and  from  reports  that  they  bad  an 
opinion  in  this  case,  bat  each  answered  tbat 
It  was  not  such  opinion  as  would  influence 
their  action  in  finding  a  verdict  They  fur- 
ther teatlfled  they  had  taUced  with  no  wltnesa 
in  the  case,  and  bad  not  sem  any  of  the  evi- 
dence published.  Nether  one  of  these  mea 
served  on  the  Jury,  but  were  peremptorily 
challenged  by  appellant.  Under  such  drcum- 
stances,  this  bill  presraits  no  error.  Subdi- 
vision 13,  of  article  692;  Sawyer  v.  State, 
39  Tex.  Or.  B,  657,  47  S.  W.  660;  Miller  v. 
States  32  Tex.  Cr.  B.  319,  20  S.  W.  1103; 
Suit  V.  States  30  Tex.  App.  320,  17  S.  W.  468. 

£8]  In  the  next  bill  It  Is  shown  tbat,  after 
appellant  bad  exhausted  his  challenges,  T.  E. 
Cypert,  a  taleeunan,  was  called  to  be  examin- 
ed as  a  Jurw  in  said  cause,  whereupon  the 
defendant  through  his  counsel  advised  the 
court  that  he  had  exhausted  all  bis  peremi>- 
tory  challeuges,  and  tbat  this  juror,  to  wit,  T. 
K.  Cypert,  was  an  objectionable  Juror  to  him, 
and  asked  the  court  to  require  him  to  stand 
aside,  which  the  court  refused  to  do,  and, 
after  the  state  bad  accepted  said  Juror,  or- 
dered said  Juror  sworn  as  a  member  of  the 
Jury  of  said  cause,  to  which  actl<m  of  the 
court  the  defmidant  then  and  there  excepted. 
It  is  not  contended  that  Hr.  Cypert  bad  form- 
ed an  (pinion  from  hearsay  or  otherwise,  and 
tbe  record  does  not  disclose  that  he  had  ever 
heard  of  the  case  until  summoned  on  the 
venircw  Just  tlie  bare  statement  that  the 
Juror  was  objectionable  would  be  no  ground, 
without  stating  or  In  some  way  afhowing  wtsy 
said  Juror  was  an  objectionable  Jnror.  In 
qualifying  the  bill  tbe  court  states  this  Juror 
was  not  cball«iged  by  appelant  Under  no 
phase  would  tbe  action  of  the  court  in  this 
matter  present  error. 

[4}  Sheriff  M.  J.  Poole  was  Introduced  as 
a  witness  for  the  state,  and  cm  cross-exami- 
nation by  appellant's  counsel  be  was  asked 
if  be  did  not  search  for  the  bead  of  deceased, 
that  bad '  been  severed  from  the  body,  tm 
Saturday  nii^t  and  Sunday,  and  If  he  did 
not  find  It  Sunday  evening  and,  when  be 
answered  in  the  aArnutlve,  he  was  asked: 
"Q.  l>ld  yon  get  any  Information  from  any* 
body  as  to  where  tlu  head  was?  A.  Xea,  sir. 
Q.  Who  gave  you  the  Infonnatlon?  A. 
Bounce  Baty.  Q.  He  told  yon  where  it  was? 
A.  Yea,  idr.  Q.  Ton  didnt  see  Buss  Wyres 
that  ni^T  A.  No,  At."  Tbe  record  dis- 
closes that  appellant.  Bounce  Baty,  and  an- 
other were  Indicted,  <duned  with  tjie  murder 
of  John  Blchey.  These  questions  were  pro- 


pounded and  answers  elicited  by  appellant  In 
an  afEort  to  show  that  Bounce  Baty  had  kill- 
ed Bl<diey,  cut  off  Us  head,  and  threw  it  in 
the  cmk.  On  redirect  examination  the  court 
permitted  the  state  to.  prove  by  Mr.  Poole 
that^  when  Bounce  Ba.iy  told  him  where  tbe 
head  was,  he  said  that  appellant  threw  it  In 
the  water,  where  he  had  told  tiie  sheriff  be 
would  find  tbe  head,  and  where  be  did  find 
It  As  appellant  first  elicited  a  part  of  Ibis 
conversation  in  an  effort  to  show  that  Bounce 
Baty  did  the  killing  and  threw  the  head  of 
deceased  In  the  water,  then  it  was  permissi- 
ble to  show  that  the  conversation  as  a  whole 
would  not  bear  such  amstmctlon.  Having 
elicited  the  part  of  tbe  ranversatlon  be  did, 
there -was  no  enot  in  permitting  tbe  state 
to  ^dt  tbe  remainder  of  what  was  said  by 
Baty  at  this  time,  as  it  was  clearly  necessary 
to  render  int^llglble  and  plain  that  part  ap- 
pelbmt  bad  introduced.  Article  811,  0.  a  P. ; 
Carter  v.  States  69  Tex.  Cr.  B.  73,  127  S.  W. 
215 ;  Spfflrman  v.  State,  34  Tex.  Cr.  R.  279, 
30  S.  W.  229. 

[I]  After  the  state  had  introduced  this  tes- 
timony, the  defendant  then  offered  to  prove 
by  John  Huskies  and  Guadalupe  Gonzales 
that  aftw  appellant,  Bounce  Baty,  and  Dud 
Beed  bad  been  indicted,  charged  with  this 
murder,  and  while  they  were  all  in  Jail,  that 
Hughes  and  Gonzales  bad  beard  Bounce  Baty 
say  tbat  he,  "Bounce  Baty,  had  killed  J(dm 
Blchey  and  cut  his  damned  head  off,  and  that 
no  one  else  had  anything  to  do  with  it" 
Bounce  Baty  was  at  this  time  under  arrest 
and  in  Jail  under  indictment  charged  wltli 
this  offense,  and  he  was  not  a  competent  wit- 
ness to  testify  to  these  matters  for  appellant, 
and,  as  he  himself  could  not  so  testify,  sucb 
statements  would  not  become  evidence  by 
him  stating  it  to  third  parties.  An  unsworn 
statem^t,  made  in  Jail  at  the  time  he  was 
an  incompetent  witness,  would  not  be  admis- 
sible in  evidence  when  his  sworn  testimony 
would  not  be  admissible.  Article  791,  C.  C 
P. ;  Blaln  v.  SUte,  24  Tex.  App.  626,  7  S.  W. 
239;  Smith  v.  State,  41  Tex.  864.  In  Long 
V.  Stat^  10  Tex.  App.  197,  Judge  White  terse- 
ly states  the  rule  to  be:  "If  he  cannot  testify 
In  person,  how  can  he  state  facts  to  others 
and  thereby  enable  them  to  testify  to  mat- 
ten  wholly  derived  from  bim?  To  permit 
this  would  be  to  abrogate  tbe  law  which 
*  *  *  renders  him  forever  incompetent  to  ^ 
testify.  *  *  •  No  fact  stated  by  or  de- 
rived frran  him  can,  so  kmg  as  the  disability 
remains,  be  detailed  as  testimony  by  another 
or  used  as  evidence."  See,  also,  Gayle  v.. 
Bishop,  14  Ala.  552 ;  Walker  v.  State,  89  Ark. 
221;  People  V.  Quong  Kun  (Gen.  Bess.)  84 
N.  T.  Supp.  260;  State  T.  Williams,  67  N.  C. 
12;  Horbeck  v.  State,  36  Ohio  St  STI,  36  Am. 
Rep.  608;  NetUes  v.  Harrison,  2  McCord  (S. 
0.)  280;  Queen  v.  Neal^  2  Grandi,  a  a  a 
Fed.  Cas.  No.  11,604;  1  PhiL  on  Bv.  6;  1 
Bns.<mGrlmei^  605;  1  Cbit  Grim.  Law,  190 ; 
StarUe  on  Bv.  U7;  People  t.  McGee^  1. 
Denio  (N.  X.}  19. 
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it,  n  Tbe  state  caHed  Bounce  Baty  as  a 
witness,  when  he,  through  bla  counsel,  claim- 
ed his  privilege  of  not  being  required  to  testi- 
fy, as  he  was  under  Indictment  charged  with 
tbe  same  ofEense.  He  was  a  competent  wit- 
oess  for  the  state  under  oar  statutes  had  he 
been  willing  to  testify;  but  wh^  be  claimed 
bla  prlTllege,  tbe  court  promptly  sustained  it. 
There  was  no  enor  in  this  proceeding,  and 
In  no  way  could  it  injure  appellant  He  by 
his  testimony  was  contending  that  Bounce 
Baty  and  I>ud  Beed  bad  committed  tbe  mur- 
der, in  which  he  in  no  way  participated,  and, 
when  Bounce  Baty  claimed  that  hlB  testimo- 
ny might  tend  to  incriminate  falm  (Baty),  this, 
if  ftnything,  would  have  a  tendency  to  sustain 
the  contention  of  appellant,  and  In  no  wise 
would  it  tend  to  show  his  (appellants)  guilt. 
Nor  was  there  any  erroi;  In  not  dbarglng  on 
accomplice  testimony.  When  Baty  was  call- 
ed, he  testified  to  no  fact;  in  tact  declined  to 
testify;  that  the  defoidant  had  elicited 
from  the  sheriff  that  it  was  throngih  Infornm- 
tlon  received  from  Baty  he  had  found  the 
severed  bead,  and  testified  that  at  the  same 
time  Baty  told  the  eiherlff  appellant  had 
placed  it  at  this  place,  did  not  call  for  a 
charge  on  accomplice  testimony.  Oracy  t. 
State,  67  Tex.  Cr.  R.  68,  121  S.  W.  708. 

[I]  As  the  defendant  answered  tbe  qaee- 
tlou  In  the  negative,  propounded  to  him  by 
the  state,  to  which  appellant  objected,  no 
harm  could  result  therefrom,  even  U  it  had 
been  an  improper  question.  We  do  not  think 
what  his  mother  may  have  said  and  done 
would  have  been  admissible  against  appel- 
lant, and,  had  the  Question  been  answered 
other  than  In  the  native,  error  might  be 
pr^ented;  but  the  question  in  and  of  itself 
was  not  of  a  harmful  nature,  when  he  an- 
swered, no,  and  no  effort  was  made  to  fol- 
low tbe  auction  with  any  other  or  different 
proof. 

We  have  carefully  reviewed  each  ground 
In  the  motion  for  new  trial,  and  think  the 
charge  of  the  court  not  subject  to  the  criti- 
cisms therein  contained.  The  evidence  offer- 
ed In  behalf  of  the  state  would  Justify  a 
finding  that  deceased  was  kUled  by  appel- 
lant, Baty,  and  Reed,  and  his  head  severed 
from  his  body  and  thrown  In  the  creek ;  that 
each  of  them  was  present,  and  knowing  the 
unlawful  Intent  participated  therein;  there- 
fore there  was  no  error  In  the  court  defining 
who  are  principals  in  the  commission  of  an 
offense,  and  submitting  that  issue  to  the 
Jury.  No  special  charges  were  requested, 
and  every  phase  of  the  case  was  included 
In  the  court's  charge  and  In  a  moaner  ex- 
tremely fair  to  appellant 

Tbe  Judgment  Is  affirmed. 

On  Motion  for  Rehearing. 

Appellant  has  filed  a  lengthy  motion  Cor 
rdiearlng,  in  which  he  reiterates  each  ground 
in  the  motion  for  a  new  trial.  However,  he 
has  filed  an  argument  In  support  of  some  of 


the  grounds,  and  these  only  we  deem  It  nec- 
essary to  discuss,  as  the  others  were  passed 
on  In  the  orlginiQ  opinion^  and,  while  appel* 
lant  contends  we  vrare  in  error  in  each  at 
them,  yet  he  cites  oo  anthoritles  in  samiort 
of  such  contentlonB.  However  he  dtea  us  to 
the  case  of  Julius  Knnde  v.  State,  22  Tex. 
App.  65,  8  8.  W.  326,  whldi  he  daima  sup- 
ports his  contaatlon  that  the  statemoit  made 
by  Bounce  Baty  while  in  Jail  under  arrest 
should  baTO  been  admitted  In  evld^c&  in 
tbe  Kunde  Case  It  Is  held  that  it  Is  pennis- 
slble  to  ahow  that  another  committed  tlie 
crime,  and  this  proposition  of  law  we  have 
never  Questitnied,  and  do  not  now  qnestion  it 
where  the  Inculpatory  facts  are  such  as  are 
proziniately  connected  wiOi  the  transacOoo. 
by  any  and  legitimate  testimony,  and.  If 
any  legal  and  legitimate  testimony  bad  been 
excluded  1^  the  court  tending  to  show  that 
another  and  not  arocllant  committed  the  tji- 
fense,  of  course  it  would  be  error.  But  the 
mistake  tbat  appellant  makes  Is  that  evi- 
dence rejected  was  legal  evidence.  In  Kunde 
V.  State,  supra,  it  was  held:  "It  was  error 
to  refuse  to  permit  the  defendant  to  repro- 
duce the  testimony  of  the  deceased  witoesa 
E.  T.  Rhodes.  By  this  testimony  defend- 
ant proposed  to  Show  acts  and  declarations  on 
the  part  of  his  codefendant,  Taylor  Kunde. 
occurring  shortly  prior  to  the  murder,  which 
*  *  *  acts  and  declarations  tended  strong- 
ly to  show  malice  on  the  part  of  Taylor 
Kunde  towards  Drennon  [deceased]  and  a 
motive  on  his  part  to  commit  the  marder." 
This  court  followed  that  opbiion  in  the  case 
of  Robertson  v.  State,  63  Tex.  Cr.  R.  216.  142 
S.  W.  S33,  Ann.  Cas.  1913C,  440,  in  hold- 
ing that  when  a  witness  is  dead  his  tea>ti- 
mQuy  at  a  former  trial  could  be  reproduced, 
and  we  think  It  is  a  sound  proposition  of 
law,  and  tbe  case  of  Dub<^  v.  State,  10  Tex. 
App.  230,  is  also  the  law,  and  this  decl^oo 
baa  been  followed  by  this  court  since  it  has 
been  rendered.  But  the  error  in  appellant's 
contention  is  that  the  statement  that  Baty 
made  which  he  desired  to  have  tbe  witnesses 
testify  to  was  made  while  Baty  was  in  Jail 
under  arnest  charged  with  this  offense^ 
When  Baty  Is  placed  on  trial,  would  any  one 
contend  that  this  testimony  would  be  admis- 
sible against  him?  We  think  not  to^  the 
statute  prohibits  it  Appellant  in  his  argu- 
ment Insists  that  the  statement  was  res  ges- 
tSB  of  the  transaction,  and  if  so,  of  course, 
It  would  be  admissible;  but  In  the  record 
before  us  there  is  nothing  to  sustain  this 
contention,  and  the  court  In  approving  the 
bill  states:  "Tbe  bill  Is  allowed  with  the 
following  explanation  tliat  the  statement 
sought  to  be  proved  by  the  witness  was 
made,  if  at  all.  Long  after  tbe  homicide,  and 
while  the  said  Bounce  Baty  was  In  Jail  un- 
der indictment  for  the  same  ottenae  with 
which  the  defMtdant  Buss  Wyres  is  charged. " 

[II  Appellant  crltldsss  that  part  of  tbe 
original  oplnitm  wbm  we  said,  *'Bonnct 
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Baty  WB8  at  this  tliM  under  amst  and  in 
jail  under  Indictment  ehaned  with  tbla  of- 
fense, and  be  was  not  competent  to  testis  to 
tbese  mattera  for  appeUant.  as  he  (Baty) 
could  not  so  testis."  and  said  we  are  bi 
error  in  stating  that  Baty  was  under  Indict- 
ment at  this  time.  Appellant  accepted  the 
bill  of  exertions,  as  approved  by  the  court, 
which  so  stated,  as  shown  by  the  qootatlon 
above,  and  in  it  the  judge  does  afflrmatiTcly 
state  that  the  statement  was  not  res  gestm 
of  the  transaction,  was  msde  '^ong  after  the 
homMde,  and  at  a  time  when  Baty  was  in 
Jail  and  nnder  Indictment  for  this  offense.** 
And  when  one  accepts  a  blU  thus  qnallfled, 
under  all  the  dedsltmi^  he  Is  bound  thereby. 
Hardy  t.  State*  81  Tex.  Or.  R.  289,  20  S.  W. 
661;  Lerlne  t.  State,  86  Tex.  Gr.  B.  647,  34 
&  W.  969:  Brown  r.  State,  82  Tex.  Gr.  B. 
119,  22  8.  W.  096.  Aitpellant  also  refers  ns 
to  the  case  of  Pace  t.  State,  61  Tex.  Gr.  B. 
436.  186  S.  W.  879.  In  that  case  the  appel- 
lant offered  to  prove  by  Bynm  Kyle  that  he 
bad  a  conversation  with  Gain  in  whldi  Cain 
admitted  that  he  did  the  killing.  At  the 
time  Gain  made  the  statemrat  to  Kyl^  be 
was  not  nnder  arrest,  and  had  not  beax  in- 
dicted for  the  offense;  consequently  the  tes- 
timony was  admissible  as  in  the  Eunde  Case, 
but  ndtber  of  the  cases  are  authority  for  the 
admission  of  a  statement  made  by  one  in 
Jail  while  under  Indictment  for  the  offease. 
And  on  tlie  other  band,  the  statute  express- 
ly Inhibits  Qie  admission  of  such  testimony, 
as  shown  by  the  article  of  the  Code  and  au- 
thorities cited  In  the  original  opinion. 

Appellant  also  contends  that  we  should 
consider  the  bill  in  regard  to  the  change  of 
venue,  claiming  that  such  bill  presents  the 
matter  within  the  rule  announced  in  the 
cases  of  Gallagher  t.  State,  55  Tex.  Or.  B. 
BO,  115  S.  W.  47;  Barnes  v.  State,  42  Tex. 
Or.  R.  297,  59  S.  W.  882,  96  Am.  St  Bep.  801; 
and  Bandle  t.  State,  34  Tex.  Gr.  R.  43,  28  S. 
W.  953.  In  each  of  those  cases  the  bills  were 
flled  in  term  time;  consequently  tbey  nor 
either  of  them  are  In  point  in  this  case,  the 
bill  having  been  filed  after  the  adjourn- 
ment of  court  for  the  term.  As  said  In  the 
original  opinion,  the  statute  prohibits  us 
from  considering  a  bill  on  change  of  venue 
not  filed  during  the  term.  Article  634,  G. 
C.  P.  See,  also,  Adams  v.  State,  85  Tex. 
Or.  a.  285,  33  S.  W.  354;  Kutch  v.  State,  32 
Tex.  Gr.  R.  184,  22  S.  W.  594;  MiUer  v. 
State,  31  Tex.  Gr.  B.  609.  21  S.  W.  925,  37 
Am.  St.  Rep.  836;  and  Gibson  v.  State,  53 
Tex.  Or.  B.  360,  110  S.  W.  41,  and  cases  there 
dted.  In  the  Gibson  Case  it  is  said :  "This 
rule  is  not  only  statutory,  but  it  has  been  so 
often  decided  and  enforced  that  It  cannot  be 
longer  said  to  be  a  debatable  question." 

[10]  The  next  question  is  that  the  court 
failed  to  charge  on  appellant's  affirmative 
defense,  and  be  ai^ues  at  length  that  It  la 
the  dutr  of  the  court  to  so  do.  Tbls  Is  con- 


cededf  and  the  evidence  of  defendant  raised 
imly  file  issue  that  be  did  not  do  the  kUlin^ 
but  Uiat  Bounce  Baty  and  Dud  Beed  were 
the  parties  who  klUed  deoeaaed.  Tim  court 
liutructed  the  Jury:  "If  you  believe  from 
the  evidence  that  the  said  John  Blchey  was 
cut  and  killed  by  Bounce  Baty  and  Dud 
Seed  or  by  eithw  of  tbem,  and  that  the  de- 
fendant had  no  ccmnectlon  with  the  killing 
as  a  inlncipal  as  that  tena  Is  hereinafter 
explained,  or  if  you  have  a  reasonable  doubt 
tbezeon,  yon  will  letnta  a  verdict  of  not 
guUty."  And  subseauent  to  this,  the  law  as 
to  vho  are  ^irlnclpals  was  looperly  applied 
to  the  case. 
The  motion  for  r^ earing  la  orwroled. 


MOOBB  T.  STATB.    (No.  8128.) 
(Gourt  of  Oriminal  ^g!^^*  ^  Texa&   May  % 

LABCEUT  (I  29*)— IHDICIHBRT— RiqtJIBITBS-* 

"Theft.  •'^ 

An  iDdictment  for  "theft,"  defined  by  stat- 
ute as  the  taking  of  personal  property  from  the 
possession  of  another  with  Intent  to  deprive 
the  owner  of  the  value  thereof,  which  alleges 
that  accused  fraudalently  took  personalty  of 
prosecutor  from  the  poMtession  of  prosecutor 
without  his  consent,  and  with  the  Intent  of  ac- 
cDsed  to  appropriate  the  property  to  bis  own 
ose,  is  fatally  defective  for  failing  to  allege 
accused's  intent  to  deprive  prosecutor  of  the 
value  of  the  property. 

[Bd.  Note. — For  other  cases,  see  Laroeny, 
Gent  Dig.  M  6a  63;  Dec.  Dig.  {  29.* 

For  other  definitions,  see  Words  and  Phrases. 
VOL  8,  pp.  6938,  6939.] 

Appeal  from  District  Oonrt,  Hall  County; 
J.  A.  Mabers,  Judge. 

Woodward  Moore  was  convicted  of  theft, 
and  he  appeals.  Beversed,  and  cause  dis- 
missed. 

J.  M.  Blliott,  of  Memphis,  and  Fires  & 
Dlggs,  of  Childress,  tor  appellant  G.  IL 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

PBBND&RGAST,  P.  J.  AppeUant  was 
convicted  for  the  theft  of  f210. 

On  this  appeal  he  presents  but  one  sin- 
gle question — the  validity  of  the  indictment 
Our  statute  Is :  "Theft  is  the  fraudulent  tak- 
ing of  corporeal  personal  property  belonging 
to  another  from  his  possession  •  •  • 
without  his  consent  vHth  intent  to  deprive 
the  oumer  of  the  value  of  the  same,  and  to 
appropriate  It  to  the  use  or  benefit  of  the  per- 
son taking."  Fen.  Code  1911,  art.  1329.  The 
indictment  In  this  case,  after  the  necessary 
preliminary  allegations,  avers  that  Wood- 
ward Moore,  "did  then  and  there  fraudulent- 
ly take  J210,  •  •  •  the  same  being  the 
corporeal  personal  property  of  and  belonging 
to  Homer  Blum,  from  the  possession  of  the 
said  Homer  Blum,  without  the  consent  of  the 
said  Homer  Blum,  with  the  intent  to  appro- 
priate it  to  the  use  and  boieflt  of  blm,  the 
said  Woodward  Moore."  It  will  be  seen  by 


•V»r  otbm  cum  m9  sua  topic  and  secUon  NUMBBR  la  Dm.  Die.  *  An.  Dig.  Kmr-Ko.  Bntm  *  Bap'r  ladwr 

166S.W.-7S  ^  J 

Digitized  by  VjOOQiC 


U64 


166  SOUTH WBSTBRN  RBFOBTBB 


CTex. 


tliis  tliat  tlie  Indictment  imiltB  one  of  the 
Eeqnidtefl  of  thla  ofEenae.  and  one  of  the 
requlaiteft  of  the  SndlctmeDt,  to  wit,  "With 
Intent  to  deprive  the  owner  of  the  Talne  of 
the  Bame."  There  can  be  no  question,  from 
tbe  statute  above  qaoted«  and  the  many*  ded- 
dons  <^  this  eonrt  uniformly  so  holdlns,  ttiat 
the  indictment  is  fatally  defective  because  of 
the  omladon  above  shown.  We  take  it  that 
this  must  have  been  an  inadvertency  by  the 
pleader.  There  are  no  other  worda  in  the  in- 
dlctment  supplying  this  necessary  requisite, 
which  was  left  out 

We  most  therefore  reverse  and -dismiss  this 
cause. 


HILLIS  V.  STATE.    (No.  8121.) 
.(Court  of  Criminal  ^^^^  °'  Texas.  Hay  6, 

1.  HoHioiDB  (t  118*)— SBU-DBmraa— BzeHT 

OF  Landlobd. 

A  laodlord  who  let  farm  land  for  crop  rent, 
the  tenant  agreeins  to  work  the  cropB,  may,  up- 
on  the  tenant's  faimre,  enter  and  won  the  crop 
for  the  benefit  of  both,  and,  where  he  peaceful- 
ly acquired  possession,  he  is  not  a  trespasser, 
and,  if  the  tenant  attempts  by  display  of  force 
to  drive  him  from  the  lanil,  may  defend  him- 
sell 

[Ed.  Note.— For  other  cases,  see  Homidde, 
CenL  Dig.  |8  168-171;  Dec  Dig.  %  118.»1. 

2.  HoiaCIDE  (f  276*)— TbIAL— iNSTKUCnONS. 

Where  accused  claimed  that  he  entered 
upon  bis  land  to  work  the  crop  for  the  benefit  of 
himself  and  his  tenant  who  had  abandoned*  it, 
and  tluit  upon  the  tenant's  attempting  to  drive 
him  therefrom  hj  display  of  force  be  killed  de- 
ceased in  defending  himself,  he  is  entitled  to 
have  his  theory  of  the  case  submitted^  and  it  is 
improper  for  the  court  to  charge  that  he  was 
under  no  circumatancea  entitled  to  go  upon 
the  land. 

[Ed.  Note.— For  other  casra,  see  Homicide, 
Cent.  Dig.  (  S69;  Dec.  Dig.  §  276.*] 

3.  Homicide   ({  192*)— Evidence— Aduissi- 

BILITY. 

Where  accused,  who  had  rented  his  land  for 
crop  rent,  entered  and  commenced  cultivation 
when  the  tenant  abandoned  the  crop,  and,  up- 
on the  tenant  and  deceased  attempting  to  drive 
him  therefrom  by  display  of  force,  killed  de- 
ceased, evidence  of  the  advice  given  by  a  jus- 
tice of  the  peace  whom  accused  consult^  before 
he  entered  on  the  land  is  admissible  to  show 
that  be  had  no  intention  of  provoking  a  diffi- 
culty and  killing  the  tenant  or  any  one  who  at- 
tempted to  assist  him. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
CenL  Dig.  i  416;  Dec.  Dig.  |  192.*] 

4.  HoiaciDS  (1 182*)— EviDENcr- ADinssiBii> 
nr. 

Where  accused,  who  leased  his  land  for 
crop  rent,  killed  deceased  when  be  and  the  ten- 
ant attempted  to  drive  accused  from  the  land, 
upon  which  he  entered  to  work  the  crop,  claim- 
ing that  the  tenant  had  abandoned  It,  evidence 
of  the  condition  of  the  crop  is  admissible  on  the 
question  of  abandonment. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  $  386;  Dec.  Dig.  |  182.*] 

Appeal  from  District  Court,  Bowie  County ; 
H.  F.  O'Neal,  Judge. 

Wylle  mills  was  convicted  ot  manslai^h* 
ter,  and  he  appeala  Reversed  and  remanded. 


R.  H.  Jones,  of  De  Kalb,  and  B.  D.  Hart, 
of  Teiarkana,  for  appellant.  O.  BL  I^ne* 
Asst  Atty.  Oen.,  tea  the  8tat& 

PBGNDERGAST,  P.  J.  On  an  IndlctmenC 
chaining  murder,  appellant  was  convicted  of 
manslaughter  and  his  punishment  asaesaed  at 
three  years  In  the  penitentiary. 

The  material  facts  are  practically  undis-  I 
puted.  They  show  that  appellant,  Hillbi, 
rented  to  Aulas  Grlffln  from  12  to  18  acres  of 
land  for  the  year  1913.  Grlffln  was  to  pay 
one-third  of  tiie  corn  and  one-fourtli  of  the 
cotton  as  rent  Appellant  teatlfled,  and  Grif- 
fin did  not  deny  It,  that  GrifBu  first  appUed 
to  appellant  to  rent  the  land  for  his  (Griffin'st 
brother.  Appellant  declined  to  rent  to  Gtif- 
flu's  brother,  and,  upon  further  negotlatlona 
to  rent  it  himself,  appellant  said  he  knew 
Grlffln  had  a  hired  hand  and  he  asked  him. 
In  case  the  hired  hand  quit,  would  he  work 
the  crop  on  his  land  anyway,  and  Griffin  told 
him  he  would;  that  If  he  rented  It  be  wonld 
work  appellant's  land  If  he  had  to  let  the 
other  that  be  had  lie  out;  and  that  be 
thereupon  rented  him  the  land  under  said 
agreemait  Griffin  planted  some  7  acres  of 
the  land  In  cotton  in  the  early  part  of  April. 
1913,  but  failed  to  work  it  at  alL  He  also 
failed  to  plant  several  acres  of  it  in  cotton 
until  the  last  of  May.  On  May  23d,  appellant 
saw  him,  and  he  then  promised  that  on  the 
following  Monday  he  would  work  out  the  7 
acres  of  cotton.  On  that  day  Griffin  and  bis 
hired  hand  plowed  two  furrows  only  in  this 
cotton,  then  loaded  up  their  plows,  and  car- 
ried them  away.  About  12  o'clo<^  that  day 
appellant  went  to  see  him  again  and  asked 
him  how  he  came  to  Quit  working  that  cot- 
ton, and  he  said  It  was  so  rough  be  conbl 
not  plow  It.  He  asked  him  then  what  he  was 
going  to  do  with  It,  and  he  said  be  did  not  I 
know;  that  be  thought  maybe  he  had  better 
hoe  It  before  he  tried  to  plow  It,  but  that  be 
did  not  know  when  he  would  do  that  not 
that  week  anyhow ;  that  he  had  other  work  | 
to  do  and  did  not  know  when  he  would  get 
to  that.  Appellant  then  offered  to  work  the 
cotton  out  for  him  and  let  him  pay  him  for 
woiiEing  It  that  fall  when  he  gathered  Ills  I 
crop;  or,  If  he  would  hire  anybody  else,  he 
would  advance  him  the  mouey  to  pay  for  it 
and  wait  till  the  fall  for  his  money.  Griffin 
refused  to  give  him  any  aatlsfactton  and  i 
would  not  say  what  he  would  or  wonld  not  ' 
do.  Appellant  then  went  to  town  to  see  what 
he  could  do — whether  he  could  work  tbe  crop 
or  have  It  worked,  or  what  to  do  with  It.  He 
went  to  tbe  justice  of  the  peace  and  talked 
to  the  justice  of  the  peace.  The  court,  on 
the  state's  objection,  refused  to  let  appellant 
tell  what  the  justice  of  tbe  peace  advised 
him  about  it  Appellant  then  went  back  to 
woA  in  that  7  acres  on  Tuesday  moming, 
which  was  May  27th.  He  worked  therein  un- 
til the  afternoon  TSrarsday.  Tlrarsday  after- 
noon Grlflln  and  his  brother-in-law.  Hill. 
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came  dovn  to  where  be  was  and  saw  him 
about  f^'olng  to  work  again  In  that  cotton, 
and,  leurnii^  from  him  that  he  was  going  to 
continue  his  work,  Grlffln  refused  to  let  him 
do  It,  warned  him  not  to  do  It,  and  ordered 
him  away.  Appellant  refused  to  go,  claiming 
that  he  bad  a  right  to  work  the  crop  for  their 
mutual  benefit  Grlffln  thereupon  got  a  club 
and  with  hlg  brother-in-law  threatened  to 
beat  him  up  with  It  and  ran  him  out  of  the 
field  and  forbade  him  to  come  ba(^  therein. 
Appellant  swore  that  Griffln  then  said  to  him, 
"I  am  not  going  to  work  it,  and,  you  damned 
son  of  a  bitch,  you  are  not  going  to  work  It" 
Appellant  then  asked  him  to  go  to  town  with 
him  and  he  would  prove  to  him  be  had  a 
right  to  work  It,  and  Grlffln  replied  that  he 
made  his  own  law  and  refused  to  go  with 
hira  to  town  or  see  anything  furtber  about  it. 
Appellant  borrowed  a  gun,  took  it  with  him, 
and  he  and  his  wife  went  down  in  the  same 
cotton  field  and  went  to  work  therein  the 
next  morning.  He  also  hired  Mr.  Stout  and 
Mr.  Stent's  daughter  to  work  with  htm  In 
that  cotton.  He  testified  he  carried  the  gun 
to  the  field  with  him  to  protect  himself  and 
prevent  his  being  ran  out  of  the  field  by  Grif- 
fin. After  appellant  and  his  wife  and  Mr. 
Stout  and  his  daughter  had  been  at  work 
some  time  In  this  cotton,  the  deceased,  Mr. 
Barlow,  and  Griffin  came  into  the  field.  Bar- 
low and  Grlffln  saw  appellant  and  said  par- 
ties with  him  in  tbe  field,  and,  as  soon  as  he 
got  In  hallooing  distance,  he  hallooed :  "Hey ! 
Hey !  Get  out  of  there,  yon  damned  sons  of 
Mtches.  I  will  kill  every  one  of  you."  This 
seems  to  have  been  repeated.  Barlow  had  a 
gun  with  him,  holding  It  in  his  hands  some- 
what presented.  He  and  Grlffln  kept  ap- 
proaching appellant  In  that  attitude.  When 
tbey  got  in  7S .  or  80  yards,  Mr.  Stout  told 
appellant  not  to  do  anything;  that  he  would 
go  and  stop  them.  He  attempted  to  do  so. 
As  soon  as  Barlow  recognized  Stout  he  apol- 
ogized to  Stout  and  said  to  him,  pointing  to 
appellant,  "There  is  the  damn  son  of  a  bitch 
I  am  after,"  and  continued  approaching  until 
be  got  15  or  20  steps  from  appellant.  Appel- 
lant in  the  meantime  bad  gotten  back  by  a 
tree  against  which  bis  gun  was  leaning  and 
picked  up  the  gun  and  got  behind,  or  at- 
tempted to  get  behind,  the  tree.  Barlow  said, 
"Look  out,  everybody,"  threw  his  gun  to  his 
shoulder,  and  fired  at  appellant.  His  gun 
was  loaded  with  buckshot.  Some  of  the  shot 
8tru<*  the  tree  about  even  with  appellant's 
head.  Appellant  was  not  struck.  When  Bar- 
low said,  pointing  to  appellant^  "There  is 
tbe  damn  son  of  a  bitch  I  am  after,"  and, 
"Look  out  everybody,  God  damn  you,"  threw 
his  gun  to  his  shoulder,  appellant  then  level- 
ed his  gnn  at  deceased,  and  they  both  shot 
almost  simultaneously.  Some  of  the  witness- 
es said  deceased,  Barlow,  shot  first.  One  of 
them  thongbt  appellant  shot  first,  but  tbe  ef- 
fect of  the  testimony  of  all  Is  that  the  shots 
were  almost  simultaneous,  whichever  one 
ihot  first  AK>eUant'i  gun  was  loaded  with 


squirrel  «bot — small  shot  Several  of  them 
struck  deceased  abont  the  breast  and  face. 
One  only  went  Into  his  eye,  and  thence  Into 
his  brain,  which  killed  Um.  The  ottaera 
would  not  have  killed  him. 

[1,  2]  Appellant  has  many  objections,  time- 
ly and  properly  made,  to  the  charge  of  the 
court  The  case  seems  to  have  been  tried 
under  tbe  theory  that  appellant  had  no  right 
whatever  to  work  this  crop  or  to  go  on  the 
land  for  that  purpose.  Among  other  things, 
the  court  charged  the  Jury:  "Under  the  un- 
disputed facts  In  this  case,  you  are  Instruct- 
ed that  tbe  defendant  had  no  right  to  forci- 
bly go  on  the  land  and  premises  for  tbe  year 
1013,  and  to  work  and  cultivate  the  cotton 
thereon  situated  over  the  protest  and  against 
the  consent  of  the  said  Grlffln."  In  our  opin- 
ion the  case  was  tried  on  the  wrong  theory, 
and  this  charge  was  erroneous. 

The  appellant  contended,  and  his  evidence 
tended  to  show.  If  it  did  not  show,  that  Grif- 
fin, in  fact,  bad  abandoned  the  cultivation  of 
the  crop,  and  under  the  terms  of  their 
contract  appellant  would  not  have  been  a 
trespasser  If,  as  contended  and  testified  by 
him,  he  went  upon  tbe  land  to  work  out 
the  crop  for  the  mutual  benefit  of  both  of 
them,  and  not  for  the  purpose  of  taking  the 
crop  away  from  Grlffln.  Besides  this,  the 
court  In  his  charge  seemed  to  treat  tbe  facts 
as  if  Grlffln  was  in  actual  possession  of  the 
field  at  the  time  and  appellant  was  forcibly 
attempting  to  take  possesion  thereof  and 
eject  Grlffln.  The  evidence  does  not  estab- 
lish any  such  state  of  facts.  It  shows  that 
appellant  under  the  claim  of  right  had  got- 
ten actual  possession  of  this  field  and  was 
working  It  out  for  his  own  and  Griffin's  bene- 
flt,  and  that  Grlffln  and  Barlow — his  uncle, 
the  deceased — were  themselves  attempting  to 
forcibly  put  appellant  out  of  pcssession  and 
to  actually  kill  him  because  he  was  in  pos- 
session, and,  under  tbe  facts,  to  entirely  de- 
prive appellant  of  tbe  right  to  defend  bis 
very  life,  which  Is  not  the  law  applicable  to 
this  case  at  all.  The  case  should  have  been 
submitted,  by  the  charge  of  the  court,  under 
appellant's  theory  and  testimony,  as  well  as 
that  of  the  state,  and  under  tbe  appellant's 
theory  and  his  testimony  he  had  the  right  to 
go  upon  said  land  and  work  out  said  crop 
for  the  mutual  benefit  of  himself  and  Grlffln. 
Bettis  V.  Key  (Civ.  App.)  128  S.  W.  1160. 
See,  also,  Rogers  v.  Frazier  (Civ.  App.)  108 
S.  W.  727. 

Appellant  has  some  bills  of  exceptions  to 
the  exclusion  by  the  court  of  some  of  bis  tes- 
timony. The  state  objects  to  the  considera- 
tion of  these  bills  because  tbey  are  wholly 
insufflclent  The  state's  contention,  we  think, 
Is  perhaps  correct;  but.  In  view  of  the  fact 
that  the  case  must  be  reversed,  it  is  neces- 
sary to  pass  upon  some  of  these  questionB,  in 
view  of  another  trial. 

[3]  A  material  question  was  as  to  the  in- 
tent of  appellant  in  going  upon  the  land  and 
CQltlvatlng  this  ootton  crosi.  The  state's  the* 
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ory  was  Outt  he  was  a  tieamsiBer*  wltlioat 
any  rights  on  tbe  property;  that  be  went 
there  aimed  with  a  gan  and  was  going  there- 
on and  woridng  the  crop  against  the  will  of 
Orlffin  and  against  his  pwlUve  orders ;  and 
lhat  his  object  and  purpose  was  to  iffoVoke  a 
dlfflCDlty  and  get  an  opportunity  to  kill  Grif- 
fin, or  any  one  who  attempted  to  assist  him. 
His  contention  was  that  he  had  no  such  In- 
tent, but  that  uider  the  terms  of  the  con- 
tract he  had  a  rig&t  to  go  there  and  work  the 
crop;  that  Griffln  had  failed  and  refosed  to 
do  so,  and  In  effect  had  abandoned  the  crop; 
and  that  he  took  his  gmi  with  him  soldy  to 
protect  himself.  Under  audi  circumstances, 
It  was  very  material  for  appellant  to  show, 
and  he  had  the  right  to  Show,  that  before 
he  went  on  the  land  to  work  tbe  crop  be 
had  advised  with  the  justice  of  the  peao^ 
and,  if  the  Justice  of  the  peace  had  advised 
him  that  under  the  drcumstancee  he  had  a 
rli^t  to  go  upon  tbe  ground  and  woA  tbe 
crop,  he  was  entitled  to  make  such  pnxHC; 
and  the  court  erred  in  not  permitting  him  to 
show  that  he  had  advised  with  the  justice  ot 
tbe  peace,  and  that  the  Justice  of  the  peace. 
If  be  did  so,  advised  him  that  be  had  a  right 
to  go  upon  the  land  and  woA  the  crop. 

[4]  We  aro  also  of  the  <wlnlon  that  the 
court  erred  In  excluding  all  testimony  as  to 
the  condition  of  the  crop,  under  the  cireum- 
stances  of  this  casa  In  our  opinion  that  was 
a  material  Inquiry,  and  appellant  was  enti- 
tled to  the  evidence  to  show  the  cmdltion  of 
the  crop,  In  view  of  the  latoiess  ot  the  sea- 
son, so  that  the  Jury  could  determine,  under 
appellant^s  theory  and  testimony,  whether 
Griffin  had  In  tact  abandoned  or  neglected 
tibe  crop  80  as  to  practically  amount  to  ti» 
same  thing,  and,  under  the  teniu  of  the  con- 
tract, to  go  upon  tbe  land  and  work  the  land 
tor  his  own  protection  and  ben^t 

There  are  other  complaints  to  several  por- 
tions of  tbe  courtfs  charge,  some  ot  which 
we  think  are  well  taken.  We  deem  it  un- 
necessary to  discuss  them  in  view  of  what 
we  have  said  about  tbe  case  above.  Doubt- 
less, upon  another  trial,  the  case  wlU  be  tried 
upon  the  rls^t  theory,  and  the  diarge  of  the 
court  will  be  so  drawn  as  that  the  pr«Knt 
objections  thereto  will  not  be  applicable. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


SOMERS  V.  STATE.     (No.  8119.) 
(Court  of  Orimtnal  ^^^^     ^e»^  April  29, 

CsniiNAL  Law  (§  927*)— Twjuo— Conduct  o» 
JuBY— Separation  . 

In  a  felony  case  a  Jnror,  after  the  evidence 
waa  all  In  and  anmment  b^oo,  and  while  they 
were  in  charge  of  an  officer  going  to  lopper, 
slipped  off  and  went  three  or  four  blocks  and 
got  bis  borae  and  took  him  to  a  livery  stable. 
He  was  gone  between  16  and  30  minutes,  and 
admitted  talking  to  two  people.  The  only  evi- 
dence beard  on  the  motion  for  new  trial  was 
the  testimony  of  the  juror,  the  state  content- 


ing itsdf  with  diowing  that  the  Jnror  was  fa- 
vorable to  defendant.  Held,  that  defendant 
shonld  have  been  granted  a  new  trial  because 
of  sucb  separation,  since,  under  tlie  atatate. 
when  a  separation  was  diown,  the  bnrden  was 
upon  the  state  to  show  tbat  nothing  impfoper 
took  place  during  the  separation,  and  Shoiild 
have  called  the  two  witnesses  to  whom  the  jnior 
admitted  to  have  talked. 

[M.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {|  2257-2262;  Dee.  Dig.  f 
927.*] 

ProidergaBt,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Washington 
County;  Ed  B.  Sinks,  Judge. 

Aaron  Somers  was  convicted  of  an  a9> 
sault  with  Intent  to  murder,  and  he  amteali. 
Beversed  .and  remanded. 

Budianan  &  Stone  and  *f*t>i%  Teasne  ft 
Bmbrey,  all  ot  Brenham,  for  appellaat.  C  E. 
Lane,  Asst  Atty.  Gen.,  tor  tbe  BtatCL 

PBENDEBGAST.  P.  J.  Appellant  was 
convicted  for  an  assault  with  Intent  to  mmr- 
der.  Tbe  punishment  for  said  ofEenae  Is  not 
less  than  2  nor  moro  than  IS  years'  ctrnfine- 
ment  in  the  penitentlaxT.  ffls  punishment 
was  fixed  at  2  years,  the  very  lowest  niere 
is  no  statemmt  of  fftcts  m  the  merits  of 
the  case.  I  take  it  none  was  deemed  neces- 
sary. Th»e  is  no  hill  of  erceptions  and  no 
complaint  in  any  way  of  the  <Uiaige  of  tbe 
court  I  must  therefore  comdnde  tbat  with- 
out any  doubt  he  had  a  fiUr  and  impartial 
trial  and  die  evidence  established  his  gnltt. 
The  12  jurors  found  that  he  was  guHty  be- 
yond a  reasonable  doubt  Tbio  learned  trial 
judge  must  have  so  found;  aCbOTrlae  lie 
would  have  granted  a  new  trial. 

The  sole  and  only  ground  aiv^Iant  has,  or 
urged  in  tbe  lower  court,  or  this^  is  that  be- 
cause one  ot  the  Jurors  sqtarated  f^m  the 
others  before  verdict,  this,  and  this  aitmch 
entitles  him  to  a  new  trial.  He  in  do  wsy 
Intimates  that  the  Juror  trho  separated  from 
the  others  acted  corruptly,  was  approAcbed  in 
aay  way  by  any  person  about  the  case,  or 
that  he  said  anything  to  any  one,  or  that  any 
one  said  anything  to  him  about  tbe  cutk 
while  ba  was  separated  from  the  Jury.  As 
stated,  Us  sole  and  only  ground  la  tliat  ime 
Juror  separated  from  Uie  oth«s — that  and 
nothing  elB& 

The  uncontroverted  facts  <m  this  matter 
are  shown  by  a  properly  agreed  statraoent  of 
the  evidence  whldi  was  heard  by  the  court 
on  the  trial  ot  the  motion  for  new  trial  <a 
said  ground.  It  shows:  After  all  ttie  evi- 
dffiuie  was  in,  and  one  argument  1^  die  state's 
attorneys  and  one  by  the  defendant's  attorney 
bad  been  made,  ansfpa  time  arrived,  just 
before  night  Tbe  trial  was  suHtnded  so 
tbat  all  parties  could  go  to  sumw.  The 
court  vras  to  reconvene  atba  snron  and  bear 
tbe  concluding  arguments.  The  Jury  was 
placed  in  charge  ot  the  proper  offlow,  who 
started  with  them  to  a  restaurant  a  Uodt  or 
two  avray,  to  get  tiielr  sun>en.  lAe  ]nror 


•FW  othsr  oam  sm  same  topis  and  seeUon  NUMBER  la  Dm.  Dig.  a  Am,  Dig.  K^-Nik  Swtta  a  {Uv'r  ladexw 

Digitized  by  Google 


Tex.) 


BOMEBS  T.  8TATB 


1167 


Breedlove,  wblle  the  5^17  wai  on  flie  groand 
floor  iQ  the  coorttaonse,  going  to  sui^EWr,  with- 
out the  knowledge  of  the  officer,  or  any  the 
other  Jarors,  slipped  awaj  from  them,  for  the 
sole  purpose  of  going  to  a  wagon  yard  where 
he  had  tied  his  horse  that  day,  to  procore  the 
borse,  take  Mm  to  a  Uvery  stable,  and  have 
Mm  watered,  f«d,  and  kept  till  next  morning, 
Hlfl  horse  was  tied  In  a  wagon  yard  a  little 
more  than  three  blocks  from  the  conrthonse. 
He  passed  up  the  street  ftrom  the  courthouse 
to  his  horse,  going  aUmg  the  street;  he  saw 
a  large  number  of  persons  In  the  street,  but 
said  not  a  word  to  any  one,  and  no  one  said  a 
word  to  him ;  he  got  on  his  horse,  rode  blm 
down  the  street  past  the  oourthouae  to  about 
two  blocks^  In  the  opposite  direction  from 
where  he  had  bis  horse  tied,  to  a  llTery  sta- 
ble. He  there  turned  his  horse  afer  to  a  ne- 
gro boy  be  found  there,  telling  him  simply 
and  solely  to  water  and  feed  his  horse  and 
keep  him  till  the  next  morning.  Immediate- 
ly upon  giving  these  dlrectlwu  and  turning 
the  horse  over  to  the  boy,  he  started  back  to 
find  and  get  with  the  Jury.  The  other  Jorore, 
In  Ihe  meantime,  had  gone  to  the  restaurant, 
ordered,  and  were  eating,  and  had  probably 
about  coDClnded  tfadr  meal  when  the  sheriff 
discovered  that  one  of  the  Jurors  was  absent 
He  thereupon  gave  Instrnctlona  to  another 
party  to  bunt  and  find  and  bring  back  this 
juror.  This  party  started  out  to  hunt  him, 
and  found  htm  on  the  same  block  where  the 
Jurors  were  eating  their  suppers  In  the  res- 
taurant, seeking  them.  He  was  on.  the  stde- 
wnlk.  Tbe  party  hunting  him.  was  on  the 
opposite  side  of  the  street,  and  when  he  saw 
blin,  hailed  him  and  told  blm  that  ttiey  were 
looking  for  blm,  and  Indicated  where  they 
were,  pointing  towards  the  restaurant  The 
Juror  then  went  In  the  restaurant  to  the  oth- 
er jurors,  and  stayed  with  them  until  after 
ibe  verdict  was  rendered.  On  the  first  ballot 
the  jury  stood  six  for  conviction  and  six  for 
acquitui;  said  Juror  voting  for  acquittal. 
On  a  second  ballot  all  of  the  other  Jurors  vot- 
ed for  conviction,  bnt  this  Juror  still  stood 
out  for  acquittal,  and  so  voted.  Later  he 
agreed  to  the  verdict  of  conviction,  and  the 
jury  so  found.  At  no  time  did  this  Juror 
seek  to  use  Mb  influence  with  any  of  the  oth- 
er Jurors  to  have  them  find  appellant  guilty. 
From  the  time  this  Juror  first  left  the  other 
jurors  until  he  returned  to  them  he  says  was 
from  10  to  15  minutes;  others  say  It  was  15 
or  20  minutes — a  mere  estimate  as  to  the 
time.  Neither  appellant,  nor  Ms  attorneys 
knew  or  heard  anything  of  this  juror  sepa- 
rating himself  from  the  others  or  what  had 
occurred  thereabouts  until  the  next  day  after 
the  trial  was  concluded,  and  after  the  ver- 
dict was  rmievei. 

The  question  then  Is:  Does  this  separation 
of  tMs  Joror  from  the  others  entitle  appel- 
lant to  a  new  trial? 

Thestatute,  article  746.  0.0.  P..  is:  "After 
the  Jury  has  been  sworn  and  impaneled  to 
try  any  case  of  felony,  they  shall  not  be 


pwmUtei  to  separate  ontll  they  have  xe- 
tnmed  a  verdict  vnleea  by  permission  of  tbe 
court  with  the  consent  of  the  attorney  rep- 
reaeirtlng  the  state  and  the  'd^endant,  and 
In  duurge  of  an  oiSoer." 

Artide  887,  a  0.  P.,  Is:  '*New  trials,  In 
cases  ct  falony,  shall  be  granted  tot  the  fol- 
lowli^  caosea.  and  for  no  o^er."  Then  the 
statute  gives  nine  separate  and  dlstlDct 
grounds  which  would  authorise  a  new  trial. 
Not  one  of  them  says  that  the  s^ration  ot 
Hie  Jury  diall  be  auSi  ground.  The  only 
one  of  these  several  grounds  whli9i  could  at 
all  be  construed  to  embrace  the  s^ratlon  of 
the  Jury  Is  the  dghtti,  which  iBi  "Where, 
from  the  misconduct  d  the  Jury,  the  court  la 
ot  o^nion  that  the  defendant  has  not  receiv- 
ed a  fair  and  impartial  trial;  and  It  shall  be 
otnnpetuit  to  prove  such  mlsoondoct  by  the 
voluntaiy  aflldavlt  of  a  Juror;  and  a  verdict 
may,  In  like  mannw,  In  sadi  eases  be  sus- 
tained by  such  affidavit"  l%at  this  Juror 
separatli^  Mmself  from  the  others  was  mUh 
conduct  by  him  there  can  be  no  question. 
But  the  statute  says  that  for  sndti  miscon- 
duct to  authorlEe  a  new  trial  It  must  be 
when  "tho  court  <t  of  opMon  fKat  the  4efmd- 
mU  ha»  not  received  «  fair  and  impartial 
trW.'*  Not  that  separation  alme  would  au- 
thorise or  require  a  new  trial,  bat  only  when 
the  court  la  of  the  oi^on  that  because  there- 
of the  defendant  has  not  leoelTed  a  fair  and 
impartial  triaL 

Unfortunately  tbe  decisions  of  this  state 
are  not  uniform  on  tUs  subject  These  ar- 
ticles of  dur  Code,  746  and  887,  have  been 
therein  ccmtlnuously.  at  least  since  1858, 
when  the  Codes  were  first  adopted.  The  Su- 
preme Court  of  this  states  when  It  had  Ju- 
risdiction, In  eonstmlng  these  articles  held 
that  before  the  court  was  authorized  to  grant 
a  new  trial  because  of  tbe  separation  of  the 
jury,  the  appellant  had  to  show  that  because 
thereof  he  had  not  had  a  fiiir  and  impartial 
triaL  In  other  words,  unless  he  showed  In- 
jury he  was  not  entitled  to  a  new  trial. 

On  this  subject  In  Jack  v.  State,  26  Tex. 
4,  tbe  Supreme  Court  said:  "There  may  have 
been  misconduct  on  the  part  of  some  of  the 
Jurors;  but  when  a  new  trial  is  sought  on 
the  ground  of  miscondnct  of  the  jury,  it 
must  be  shown  to  have  been  such  miscon- 
duct as  has  affected  the  fairness  and  Impar- 
tiality of  the  trial." 

In  Wakefield  v.  State,  41  Tex.  667,  the 
Supreme  Court  said:  "It  is  not  pretended 
that  the  juror  conversed  with  any  person  in 
regard  to  the  case,  or  that  the  defendant 
has  not  received  a  fair  and  Impartial  trial 
because  of  any  misconduct  of  the  Jury.  The 
juror  may  have  been  guilty  of  misconduct 
bnt  It  is  not  shown  that  It  has  had  any  in- 
fluence on  the  fairness  of  the  trial,  and  that 
the  discretion  of  the  court  was  not  properly 
exercised  in  overruling  that  ground  of  the 
motion.  Jack  v.  State,  26  Tex.  4 ;  and  Jen- 
kins V.  SUte  [41  Tex.  128].  decided  at  Austin 
durli«  the  last  tena" 
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In  Ogle  T.  State,  16  Tex.  App.  361.  this 
court,  through  Judge  Wlllson,  said:  "The 
mere  separation  of  a  Jury  [pending  verdict] 
Is  not  cause  for  a  new  trtaL  In  addition  to 
the  separation  In  contravention  of  the  law, 
'  •  *  It  must  be  further  made  to  appear 
that  by  reason  of  such  separation  probable 
Injustice  to  the  accused  has  been  occasion- 
ed."  He  dted  the  statute  and  Davis  v.  State, 
3  Ter.  App.  91 ;  Cox  v.  State,  7  Tex.  App.  1 ; 
West  V.  State,  7  Tex.  App.  180;  Russell  v. 
State,  11  Tex.  App.  288. 

In  Stewart  v.  State,  31  Tex.  Cr.  R.  154,  19 
S.  W.  908,  where  It  was  shown  that  two  Ju- 
rors, unaccompanied  by  any  officer,  had  sep- 
arated from  the  others,  took  some  bedclothes 
upstairs,  went  Into  a  friend's  room,  got  a 
drink  of  whisky,  and  upon  being  asked  by 
him  they  told  him  the  Jury  had  not  agreed 
upon  a  verdict,  the  court  said:  "This,  how- 
ever Improper  and  suspicious,  would  not  of 
Itself  warrant  a  reversal ;  It  not  being  shown 
that  probable  injustice  was  done." 

In  Boyett  v.  State,  26  Tex.  App.  70S,  9 
S.  W.  277,  where  the  jury  separated  and  ap- 
pellant sought  a  new  trial  on  that  account 
which  was  a  murder  case  with  a  life  sen- 
tence and  affirmed.  Judge  Hurt  said:  "In 
cases  like  the  one  In  hand,  and  where  the 
jury  separated  without  permission  of  the 
court,  to  reverse,  it  must  appear  that  the  ju- 
ror conversed  with  others  about  the  case,  or 
was  guilty  of  misconduct  to  the  prejudice 
of  the  accused."  He  dted  Jones  v.  State,  13 
Tex.  168,  62  Am.  Dec.  660,  and  the  Jack  and 
Wakefield  Cases,  supra,  and  March  v.  State, 
44  Tex.  64;  De  Friend  v.  State,  22  Tex.  App. 
570,  2  S.  W.  641. 

Judge  White,  In  section  866,  p.  559,  of  his 
Annotated  Criminal  Code  Procedure,  says: 
"To  reverse  because  the  jury  separated  with- 
out the  consent  of  the  court,  It  must  appear 
that  the  separating  juror  conversed  with  oth- 
er persons  about  the  case,  or  committed  oth- 
er misconduct  to  the  pr^udlce  of  the  ac- 
cused." He  treats  this  subject  on  two 
grounds:  First,  "separation  by  consent^'; 
and,  second,  "separaUou  without  consent." 
The  statute  and  decisions  also  make  this 
distinction.  This  case  comes  within  the  sec- 
ond class. 

We  have  many  cases  more  recently  decided, 
AoA  even  almost  down  to  this  very  date,  <dt- 
ing  and  approving  the  rule  above  announced 
and  Uie  decisions  dted  In.  this  second  class. 
However,  other  dedslona  may  be  fOond  in- 
dicating, and  perhaps  holding,  that  when  a 
separatkm  of  the  jury  has  occurred  by  per- 
mission of  tlie  judge,  contrary  to  the  sta^ 
ute,  the  court  will  not  look  Into  the  question 
at  all  to  see  whethw  any  Injury  has  occnr^ 
red  or  might  have  occurred.  These  decisions 
are  more  especially  under  said  first  class. 
Clearly  the  trend  of  the  later  dedstons  nu- 
Uer  both  dasses  go  no  further  than  holding 
tiiat  when  a  separation  has  occurred,  the  bur- 
den is  on  the  state  to  show  that  no  injury 
occurred.  This  may  perhaps  be  regarded  now 


as  the  rule.  Certainly  it  is  as  liberal  to  an 
accused  as  the  statute  authorizes  or  the 
courts  should  require. 

In  Dowd  T.  State.  56  Tex.  Cr.  R.  367,  U6 
S.  W.  671,  in  considering  the  misconduct  of 
the  Jury  in  one  separating  from  the  other 
jurors  and  talking  about  the  very  case  on 
trial,  this  court  said:  "In  appellant's  motion 
for  a  new  trial  he  complalus  of  the  miscon- 
duct of  the  Jury  in  that,  after  the  Jury  retir- 
ed to  consider  their  verdict,  one  of  Uiem 
talked  with  the  county  Judge  of  the  ooanty. 
Id  the  course  of  said  conversation,  the  coun- 
ty judge  remarked  to  the  said  Juror,  I^on. 
that  the  defendant  (meaning  this  defendant' 
was  guilty  of  murder.  That  said  Jndge  did 
not  know  until  said  juror  was  leaving  his 
office  that  he  was  a  Juror  in  the  case.  That 
the  juror  was  absent  from  the  others,  and 
defendant  says  that  snch  separation  was 
not  had  by  his  knowledge  or  consent,  nor 
by  the  knowledge  or  consent  of  bis  counsel. 
This  motion  is  sworn  to  by  the  defendant, 
but  we  find  no  evidence  In  the  record  to 
support  the  aflSdavlt;  but  the  Judgment  of 
the  court  recites  that  the  conrt  heard  the 
evidence  on  the  motion,  and  that  same  should 
be  overruled.  This  is  the  only  matter  com- 
plained of  in  the  motion  for  a  new  triaL" 
And  the  court  affirmed  the  case. 

In  Robinson  v.  State.  58  Tex.  Cr.  R.  556, 
126  B.  W.  278.  in  which  the  court  affirmed  a 
death  penalty,  this  court,  throng  Judge 
McCord,  said:  "The  mere  separation  of  a 
Jury  pending  verdict  is  not  cause  for  a  new 
trial ;  In  addition  to  the  separation,  la  con- 
travention of  law,  it  most  be  furtJier  made 
to  appear  by  reason  of  such  separation  prob- 
able injustice  to  the  accused  has  been  occa- 
sioned"— dting  and  reviewing  many  of  the 
cases  dted  supra  and  others. 

In  Barnes  v.  State,  61  Tex.  Cr.  R.  44,  133 
S.  W.  887,  the  conrt.  through  Judge  Davidson, 
mid:  "One  of  the  grounds  at  the  motion  for 
new  trial  is  that  the  Jury  separated  after 
being  impaneled.  The  fbcts  diow  that  the 
horse  of  one  of  the  jurors  bad  gotten  out  of 
the  pasture  wfiere  he  had  placed  It  for  safe- 
keeping  during  the  trial,  and  was  passing 
along  the  stireet  dragging  a  rope;  that  the 
juror  left  the  jury  and  caught  the  horse  a 
distance  of  ^  or  80  steps  away,  and  that  an 
attorney  in  the  case  walked  up  and  took 
the  horse  to  take  cate  of,  or  at  least  to  re- 
lieve the  juror  of  the  trouble  of  the  mat- 
ter. There  was  nothing  said  b7  the  Juror 
to  the  attorney  or  the  attorney  to  the  juror, 
or  by  anybody  to  the  juror  in  regard  to  tlie 
case.  The  above  Is  the  sobstance  of  the 
matter  In  regard  to  t^e  separation.  We  are 
of  opinion  that  this  is  not  of  sufficient  im- 
portance to  rqgulre  a  reversal." 

In  Oaian  v.  State,  150  8.  W.  U72,  the 
cour^  through  Judge  Davidson,  in  discnssi- 
Ing  appellant's  Ull  complaining  that  the  court 
permitted  part  of  the  jurors  to  separate  and 
Intermingle  with  other  people  in  the  conrt- 
room  without  being  accompanied  by  proper 
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«fflcera,  and  In  vlolfttioa  of  the  stfttftt^  uld: 
"It  does  not  nndertake  to  show  that  the  ju- 
rors had  anrthlng  to  do  with  the  people,  or 
talked  with  them,  or  had  aaj  dlBciuBton  with 
tbem,  or  that  anybody  QxAe  to  them."  See, 
also,  to  the  uune  effect  Klnn^  t.  State,  148 
S.  W.  783;  FhllUpB  T.  State,  60  Tex.  Cr.  R. 
C3T,  128  S.  W.  1100;  Cabrera  t.  State.  66 
Tex.  Cr.  B.  166,  UB  8.  W.  1064;  Jones  t. 
State,  163  8.  W.  897;  Farshall  v.  State,  62 
Tex.  Gr.  B.  177, 138  8.  W.  709.  A  large  num- 
ber of  other  cases  to  the  same  effect  could  be 
<dted,  but  we  deem  It  unnecessary  to  do  so. 

The  record  does  not  Intimate  that  the  ju- 
ror Breediore,  on  the  motton  for  new  trial 
heard  hy  the  eonrt,  did  not  testify  the  truth, 
the  whole  truth,  and  nothing  but  the  truth. 
Hla  reputatltm  for  truth  and  Teradty  was 
not  attacked.  The  court  saw  and  heard  him 
when  he  teatlfled.  His  testimony  most  have 
undoubtedly  conrlnced  the  that  be  was 
swearing  the  trnth.  Bestdes,  If  he  had  talk- 
ed to  any  one.  or  any  one  had  talked  to  htm, 
about  the  case  or  any  other  matter  othw 
than  what  he  testlfled,  It  seems  to  us  wit 
nesses  could  hare  been  found  and  produced 
who  would  have  disputed  him.  The  fiict 
that  he  had  separated  and  where  he  bad  been 
and  what  he  had  done  was  learned  just  aft- 
er the  trial  was  concluded.  Everything  then 
was  fresh.  Taking  the  whole  matter,  we  are 
satisfied  that  the  ti*lal  judge,  a  very  careful, 
fair,  and  Impartial  one,  was  thoroughly  con- 
vinced that  no  Injury  whatever  to  appellant 
was  shown  by  the  separation  of  said  juror 
from  the  others.  This  court  through  Judge 
Hurt,  In  Davis  v.  State,  28  Tex.  App.  560, 
13  S.  W.  997,  said :  *'To  reverse  in  the  absence 
of  probable  injury  would  be  contrary  to  prin- 
ciple." 

Again,  there  is  no  circumstance  or  Intima- 
tion In  this  record  that  said  juror  bad  any 
cause  or  reason  whatever  to  testify  false- 
ly or  to  act  corruptly.  His  action  and  vote 
on  the  Jury  demonstrates  that  he  was  not 
against,  but  for,  appellant  Certainly,  It  can- 
not be  contended  with  any  show  of  reason 
that  said  Juror  would  Ignore,  or  did  Ignore, 
his  oath,  wherein  be  swore  to  render  a  true 
verdict  according  to  the  law  and  the  evi- 
dence. Being  a  fair  and  Impartial  Juror, 
Uiere  Is  no  Intimation  In  the  record  to'  even 
si^gest  that  hla  verdict  was  not  rendered 
In  accordance  with  the  law  and  the  evidence. 
Because  a  Jnror  who  has  no  motive  whatever 
to  do  otherwise  p*t8  In  a  case,  and,  where  the 
evidence  and  tne  law  shows  a  man  Is  guilty 
beyond  a  reasonable  doubt,  so  finds,  can  be 
no  Impatatlon  against  him  that  because  of 
this  he  wonld  swear  falser  or  act  corrupt- 
ly or  do  other  than  obey  his  oath,  as  was 
done  In  this  cas&  He  is  not  a  criminal,  nor 
in  any  way  diarged  as  such,  and  should  not 
l>e  so  treated,  by  implication  or  otherwise 
Bvra  where  an  accnsed  Is  properly  Indicted, 
charged  with  a  crime,  he  is  presnmed  to  be 
Innocent  until  hla  guilt  Is  established  be- 


yond a  reasonable  doubt  Formeriy,  when- 
ever a  trial  of  one  accused  of  a  felony  be- 
gan, tile  sheriff  had  to  take  charge  of  him, 
and,  pending  the  trial,  incarcerate  him  In 
the  Jail.  Sndi  is  not  the  law  now.  Even 
a  criminal,  pending  trial,  if  on  ball  before, 
continues  on  ball  until  his  convictton,  and 
evm  after  ctrnvictlon*  when  the  penalty  as- 
sessed is  confinement  in  the  innltentiary  for 
less  than  16  years  and  he  appeals  he  can 
still  remain  <m  ball  and  be  at  Us  liberty 
while  appealing.  While  the  statute  requires 
that  after  a  trial  for  felony  begina  the  Jury 
shall  be  kept  in  charge  of  the  sheriff,  and 
that  th^  shall  not  be  permitted  to  s^rate 
nor  converse  wiOi  any  one  about  the  case, 
because  an  Ignorant  Juror,  without  the  slight 
est  corrupt  motive,  absents  himself  from 
the  Jury  fbr  a  short  time,  he  should  not  be 
regarded  as  t  criminal,  nor  the  trial  whe»- 
on  he  sitB  as  a  Juror,  held  absolutely  void 
because  thereof. 

The  Judgment  of  the  court  overruling  ap- 
pellant's motlcni  for  new  trial  expressly  states 
that  the  Judge  heard  evidence  on  said  ground 
of  sibilant's  motion.  The  evidence  refers 
red  to  doubtless  is  the  said  stetement  of 
facts  In  the  record  on  that  question.  There- 
by the  Judge  unquestionably  must  have  be- 
lieved and  held,  as  the  eridence  clearly  jus- 
tlfled  him  to  do,  that  It  was  clearly  shown 
that  no  injury  whatever  did  occur,  or  could 
have  occurred,  to  appellant  by  Che  separa- 
tion of  said  Juror.  The  evidence,  I  think, 
without  contradiction  clearly  shows  no  in- 
jury to  appellant  Again,  as  shown  above, 
the  evidence  must  have  estebUsbed  unques- 
tionably and  beyond  a  reasonable  doubt  the 
guilt  of  appellant,  that  no  error  whatever 
was  committed  in  the  trial  of  his  case,  and 
that  he,  without  any  doubt  had  a  fair  and 
Impartial  triaL  The  Jury  assessed  the  low- 
est penalty  that  could  be  assessed  under  the 
law,  and  In  my  opinion  the  court  below  cor- 
rectly overruled  appellant's  motion  for  new 
trial,  and  the  judgment  should  be  aiSrmed, 
and  I  respectfully  dlssoit  to  the  reversal, 
which  the  court  orders. 

DAVIDSON  and  HABFEB,  JJ.  We  can- 
not agree  to  the  above  opinion,  and  think 
the  case  should  be  reversed.  It  Is  shown 
that  ttie  Juror,  without  the  knowledge  of  the 
officer  In  (diarge  of  the  Jury,  Intentionally 
1^  the  jury,  and  he  says  he  wait  a  dlsUnce 
of  between  three  and  four  blocks  to  where 
his  horse  was  tied;  that  he  then  got  on  his 
horse  and  went  a  dlstence  of  seven  or  cdght 
blocks  to  Mr.  Machett's  steble,  and  turned 
his  horse  over  to  Uie  person  in  charge  of  the 
stable,  and  t(Ad  him  to  keep  him  and  feed 
him;  that  he  did  not  then  know  where  the 
remainder  of  the  Jury  was,  and  he  went  in 
'  search  of  them,  traveling  the  streete  of  the 
town  of  Brenham;  that  there  were  lots  of 
people  on  the  streets ;  that  he  saw  one  Mc- 
Adoo,  who  was  not  an  officer,  and  who  told 
him  they  were  looking  for  him,  and  told  !>' 
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the  jQjy  WM  In  a  certain  lestanrant,  and 
be  went  to  this  restaarant  and  Joined  the 
jury.  The  record  shows  be  was  separated 
from  the  ronalnder  ot  the  jary  for  from  IS 
to  30  minutes.  In  the  opinion  by  Presiding 
Judge  PRENDBRQAST  it  Is  admitted  that 
under  all  the  decisions,  where  a  separation  la 
shown,  the  burden  la  upon  the  state  then  to 
show  that  nothing  Impropo-  took  place  duiv 
lug  the  time  the  juror  was  separated  from 
the  others,  and  all  the  cases  dted  In  the 
opinion  so  holding,  and  in  which  it  was  held 
not  to  present  reversible  error,  the  state  as- 
sumed the  burden,  and  brought  the  witnesses 
before  the  court.  In  this  Instance  die  state 
did  nothing  of  the  kind.  Ttie  defendant  plac- 
ed the  Juror  Breedlove  on  the  stand  and 
proved  the  separation,  and  proved  by  him 
that  he  thought  be  could  "get  baA  before  the 
oflBcer  found  It  out";  that  be  saw  lota  of 
peoiOe,  bat  doiied  be  spoke  to  but  two  m&a, 
McAdoo  and  the  man  In  cha^  of  the  livery 
atabla.  The  state  called  ndther  UcAdoo 
nor  the  man  at  the  stable  to  the  witness 
stand.  It  contented  itself  wlQi  proving  that 
the  Juror  first  voted  for  an  acquittal,  and 
then  for  convictton  and  two  yeaiB  ta  the 
penitentiary.  If  anything  improper  took 
place,  the  Juror  conld  hardly  be  expected 
to  tell  about  it,  and  a  Juror,  *like  Oeesar'a 
wif^  should  be  above  suspidon."  Hhe  court 
has  gone  as  far  as  it  should  go  in  holding 
that  if  the  prosecution  takes  the  laboring 
oar  and  shows  that  the  separation  was  tem- 
porary, unintentional,  and  the  Juror  came  In 
contact  with  no  one  on  the  outside,  or  if  he 
did  come  in  contact  with  any  one  to  bring 
such  person  before  the  court,  and  fully  in- 
vestigate aU  ttiat  took  place  while  the  Juror 
was  separated  from  the  others,  it  presents 
no  revmAble  error.  In  this  case  we  have  a 
man  who  Intentionally  slipped  off  from  the 
others,  hoping  to  get  back  before  his  ab- 
sence was  discovered,  be  says.  It  is  further 
shown  that  he  was  traveling  up  and  down  a 
street  filled  with  people,  going  about  alone. 
The  Legislature,  in  providing  that  "after  a 
jury  has  been  sworn  and  impaneled  to  try 
any  case  of  felony,  they  shall  not  be  permit- 
ted to  separate  until  they  have  returned  a 
verdict,  unless  by  permission  of  the  court, 
with  the  consent  of  defendant,  and  In  charge 
of  an  officer,"  meant  no  separation  should 
take  place  unless  an  officer  was  with  the 
juror.  This  statutory  law  prohibits  any  sep- 
aration unless  the  juror  is  accompanied  by 
an  officer.  As  before  said,  our  court  has  gone 
a  long  way  in  order  to  uphold  the  trial  court 
in  holding  that,  after  a  separation  is.  shown 
to  have  taken  place,  if  It  is  then  shown 
that  the  defendant  suffered  no  injury,  the 
case  will  not  be  reversed.  This  statute  was 
passed,  we  think,  as  much  to  protect  the 
public  as  the  defendant  The  public  has  a 
right  under  it,  for  It  is  of  the  highest  public 
importance  that  proper  punishment  be  met- 


ed out  to  those  guilty  of  crlm^  and  If  aB 
that  was  necessary  to  be  shown  was  ttut 
the  "d^eadant  got  the  lowest  pnnlshmeDt," 
then  the  fact  that  a  Juror  wa»  ''liifloaiad'' 
to  vote  for  an  acquittal,  but,  if  be  could  not 
secure  an  acquittal,  then  compromise  m 
the  lowest  punlshmoit,  and  when  that  wu 
shown,  no  further  inquiry  be  made  might  k- 
suit  in  untold  harm.  There  may  be  some 
conflict  in  the  decisions,  but  not  any  rerj 
serious  one,  we  think.  It  has  always  been 
held  that  an  Incidental  separation,  where  the 
juror  came  in  contact  with  no  outside  persoa 
would  not  be  cause  for  a  reversal;  ttiat 
talking  over  the  telephone  would  be  w 
ground  for  reversal,  where  the  parties  wen 
brought  before  the  court  and  detailed  tbe 
converBatlon,  althoni^  highly  ImpropO';  tbat 
when  the  separation  was  caused  by  sl^Dea 
or  some  unavoidable  caua^  or  Inddmtilly 
arose,  and  the  parttes  w&e  brooght  before 
ttie  court  and  examined,  and  the  trial  cosit 
found  that  nothing  improper  had  taken  place, 
we  would  not  reverse  his  action.  Bat  we  ih> 
not  think  the  authorities  have  cone  so  ta 
that,  where  a  Juror  IntentltmaUy  slipped  oB, 
traveled  the  streets  of  a  town,  on  wUdi 
many  people  were  gathered,  and  where  be 
admits  speaking  to  two,  and  n^tber  of  tbe» 
two  brought  before  the  court,  we  abould  lend 
our  sanction  to  it  It  opens  tbe  door  too 
broadly,  and  would  in  effect  render  mpfTiitig- 
less  that  provision  of  tbe  Code,  for  sodi 
holding  would  mean  that,  If  a  Jnrymaa  wbo 
Intentionally  absented  himself  sbonld  firet 
vote  for  acquittal,  and  subseqaoitly  agree 
to  a  convictlDn  for  a  miniinum  term,  no  tx*- 
timony  oOier  than  that  of  the  Juryman  ww 
necessary,  and,  of  course^  he  would  not  id- 
mlt  Improper  conduct  on  his  part  We  are 
of  the  oidnloa  that  this  Is  such  a  scpandon 
as  the  law  prohibits,  and  the  state  has  not 
met  the  burden  of  diowlng  nothing  imimv- 
er  could  have  or  did  take  place,  and  the  case 
therefore  should  be  reversed.  McCampbeU 
V.  State^  87  Ter.  <Jr.  B.  607,  40  a  W.  496; 
Boyett  r.  SUte^  26  Tex.  App.  690, 9  S.  W.  275; 
De  I^nd  v.  State,  22  Tex.  App.  670,  2  8.  W. 
641;  Neal  t.  btate,  50  Tex.  Gr.  B.  686, » 
S.  W.  1012;  Bamett  v.  State,  BO  Cr.  R. 
542,  90  S.  W.  566;  Oant  t.  States  66  Tex. 
Cr.  B.  284,  116  8.  W.  801,  and  cases  tbeit 
cited. 

The  Judgment  will  be  reversed. 


SASSEB  V.  STATB.  (Na  8067.) 

(Court  of  Criminal  Appeals  of  Tesas.  Apdl 
16,  1914.    Befaearinc  Denisd 
May  13,19l£^ 

1.  CanaNAi.  I*aw  (|  TSO*)  —  Coirnucr  of 
TaiAir— Misconduct  or  Diskbbot  Anoint. 
Where  two  defendants  were  indicted  for 
the  same  offease,  the  action  at  ttie  Astriet  it- 
torney  in  stating,  in  the  preaeace  of  the  jary 
when  caUiDg  as  a  witness  one  of  the  defeixi- 
aiits  on  ttie  trial  of  tbe  codefeodanC  tbAt  he 
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woald  dtondM  tibe  am  as  uaioat  tbe  d«fend- 
aot  becaase  he  was  latiBfied  that  he  was  not 
guilty,  was  improper,  and  the  dismissal  should 
have  been  made  by  tbe  court  without  the  knowl- 
edge of  tile  jury  if  the  court  approved  the  ac- 
tion of  the  district  attorney. 

[Ed.  Note^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1070.  1671;  Dea  Dig.  I 
720*] 

2.  Cbiuinal  Law  (I  421*)— Heabsat— Bkptt- 

TATION. 

On  a  trial  for  Tiolatlng  the  local  option 
law,  it  is  error  to  permit  a  ^tneaa  to  state 

that  he  had  heard  people  uay  that  the;  be- 
lieved accused  was  selling  whisk;. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  976-983;  Dec  Dig.  fi  42L*] 

3.  Intoxicating  Lxquobb  (8  36*)— Local  Op- 
tion Law— Vaudbtt  of  Adoption. 

Under  Rev.  St  1911,  art  5728.  authoris- 
inp  the  contest  of  a  local  option  election,  pro- 
vided the  contest  ia  instituted  within  80  days 
after  the  declaration  of  the  result  otherwise 
it  shall  be  conclosiTely  presumed  that  the 
election  and  the  result  are  valid,  a  local  option 
election,  alleged  to  have  resulted  in  prohibi- 
tioQ,  cannot  be  attacked  after  30  days  after  the 
declaration  of  the  result  on  the  ground  of  ir- 
regularities in  the  order  declaring  the  result 
and  the  publication  thereot 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  85  48.  44 ;  Dec.  Dig.  S  36.*] 

4.  Intoxicating  Liquors  (S  227*>— Unlaw- 
ful Salb— RsPirrATioN  or  Accused. 

On  a  trial  for  violating  the  local  option 
law,  a  witness,  knowing  the  reputation  of  ac- 
cused as  a  bootlegger  of  whisky  in  prohibition 
territory,  may  testify  aa  to  whether  his  repu- 
tation ia  good  or  bad. 

[Ed.  Note.— For  other  cases,  see  Intozicatinf 
Uquors,  Cent  Dig.  1  287;  Dec.  Dig.  f  227.*] 

Davidson,  J.,  dissenting  in  part. 

Appeal  from  District  Coart  Uarlon  Coun- 
ty ;   H.  F.  O'Neal,  Judge. 

Jessie  Sasser  was  convicted  of  violating 
the  local  option  law,  and  he  aw>eaUi.  Re- 
versed and  remanded. 

T.  D.  Rowell,  of  Jefferson,  for  appellant 
C.  E.  Lane,  Aast  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  violating  the  local  option  law,  and  his 
punishment  assnsed  at  one  year  In  the  pen- 
itentiary. 

After  tbe  election  Is  said  to  have  been  held, 
tbe  commissioners*  court  met  to  declare  the 
result  of  the  election.  The  order  declaring 
the  restdt  Is  as  foUows:  "Oct  8,  1910.  Or- 
dered by  the  court,  that  the  election  for  lo- 
cal option  for  precinct  No.  6,  the  same  was 
this  day  tabulated  by  the  court,  as  follows, 
to  wit :  For  prohibition  105;  a^lnst  prohibit 
tloD,  none.  Said  election  occurred  Sei>tember 
24,  1010."  The  above  is  recited  from  the  bill 
of  exceptions.  This  Is  all  of  the  ordM*, 
shown  by  the  bill  of  exceptions  and  state- 
ment of  facts  both,  with  reference  to  the 
order  of  the  court  declaring  the  resnlt  of 
the  election.  When  this  was  ofteced  various 
and  sundry  and  divers  ohjectiona  were  urged 
to  its  Introduction,  which  we  deem  unnec- 
essary to  states  Tbe  objection  covered  every 
possible  lAase.  The  statute  (articile  S721,  Re- 


vised Olvfl  Statote*)  reads  as  Callows:  **Salil 
court  shall  hold  a  special  sesslm  on  tbe  elev- 
enth day  after  tbe  holdliw  of  said  eieclion,  or 
as  so<»i  thowafter  as  practicably  for  On  pur- 
pose of  opening  the  polls  and  counting  tbe 
votes;  and,  if  a  majoTlty  of  tbe  votes  are 
'For  piohiUtlon,*  said  court  shall  immedi- 
ately make  an  order  dedaxing  the  result  of 
said  vote,  and  abs<dutely  prohibiting  the 
sale  of  IntoxlcatlnK  liquors  wlfliln  the  pre- 
scribed Umlts,  except  fbr  Ow  purposes  and 
under  tbe  relations  apedfled  in  tbls  title, 
until  such  time  as  tbe  quallfled  voters  tbereln 
may  at  a  legal  election  held  for  that  pur- 
pose by  a  majority  vote  decide  othwwlse; 
and  the  order  thus  made  shall  be  tuld  to  be 
prima  ftde  evidence  tbat  all  tbe  provlskau 
of  haw  have  been  complied  Willi  In  living  no- 
tice of  and  holding  said  dectlon,  and  In 
counting  and  returning  the  votes  and  decla^ 
ing  the  result  thereof."  Then  follows  arti- 
cle 5722,  which  provides  that  tbe  order,  aft- 
er properly  being  entered,  shall  be  pub- 
lished for  four  saceesslve  weeks  In  some 
newspaper,  or  in  the  absence  of  a  newspaper 
In  the  county,  then  by  posting  copies  for  said 
length  of  time.  An  inspection  of  article 
6721  shows  there  was  no  order  entered  In 
this  case  declaring  the  result  and  putting 
prohibition  in  force,  as  provided  by  the  stat- 
ute. There  Is  simply  a  tabulation  or  state- 
ment of  the  votes  as  being  favorable  to  pro- 
hibition. There  was  no  order  of  tbe  court 
following  this,  as  the  statute  requires.  The 
objections  should  have  been  sustained,  and 
the  order  excluded. 

Another  bill  was  reserved  to  ttie  publica- 
tion by  the  judge,  among  others  things,  be- 
cause there  had  been  no  legally  declared  re- 
sult, and  that  the  publication  was  not  au- 
thorized until  the  proper  order  had  been  en- 
tered declaring  the  result  It  is  unneces- 
sary to  discuss  tills  question.  The  basis  of 
this  publication  was  the  proper  order  declar- 
ing the  result  of  the  election.  For  author- 
ities on  the  first  proposition  see  Branch's 
Crim.  Law,  |  550,  and  the  statute  above 
quoted.  The  contest  provided  by  article  5728- 
Is  only  authorized  after  the  proper  order  de- 
claring tbe  result  has  been  made  of  record, 
and  the  election  has  been  declared  to  be  in 
force  by  the  proper  authorities;  tiierefore 
that  question  cannot  arise  In  tbe  case.  The 
time  for  contesting  the  election  had  not 
arisen,  and  that  phase  ot  the  law  cannot  be 
arolled  In  tlila  caae.  There  is  nothing  to 
contest  until  tbe  result  has  been  declared  and 
proper  order  entered  as  contemplated  and 
required  by  the  statute.  Tbe  trial  judge 
seems  to  have  taken  the  same  view  of  It  a» 
shown  by  the  bill  of  exc^tlona,  to  the  effect 
that  when  objection  was  made  to  tbe  Intro* 
dnction  of  the  order  undertaking  to  declare- 
the  result  ot  the  electton.  tbe  court  stated 
from  the  bendi  be  really  believed  the  ex- 
ception to  the  introduction  of  the  order  warn 
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veU  takep,  ytt  he  permitted  It  to  go  to  tbe 
Jniy.  We  are  of  opinion  tbat  tbe  trial  Judge 
-was  correct  In  stating  tbat  the  law  was  not 
In  effect,  and,  Instead  of  permitting  It  to  go 
to  the  Jnry,  he  ahonld  have  exduded  It. 

[1]  Another  bUl  recites  that  when  the  state 
Introdnced  the  witness  Welbome,  who  was 
Indicted  also  for  moldng  the  same  sale  of 
liquor  for  wlil<Ai  defendant  was  being  prose- 
-cnted,  and  which  Indictment  was  then  pend- 
ing on  tlie  court  doc^t,  tbe  district  attor- 
ney stated,  In  the  presence  and  hearing  of 
the  Jury,  as  follows:  "I  am  going  to  dismiss 
the  case  against  this  man  because  I  don't 
believe  Mr.  Welbome  sold  any  whisky,  I 
hare  looked  into  and  I  dont  believe  he  sold 
any  whisky."  Exceptton  was  taken  to  this 
remark.  We  are  of  opinion  tbat  thla  should 
not  have  occarred  In  the  presence  and  bear- 
ing of  the  Jury.  Welbome  was  Indicted  for 
selUng  the  same  whisky,  and  the  bell^  of  the 
district  attorney  In  dismissing  tbe  case 
against  him,  when  he  tendered  him  as  a  wit- 
ness, should  not  have  gone  to  tbe  Jury.  Hie 
belief  of  tbe  district  attorney,  or  bis  action 
In  dismissing  this  case,  was  not  a  matter  for 
the  Jury,  but  for  the  court  alone;  and.  If 
file  district  attorney  saw  ptoipar  to  dismiss 
the  prosecution  against  Welbcnne,  It  should 
have  been  done  In  writing,  ai^  his  reasons 
stated  in  writing,  subject  to  the  approval  of 
tbe  court  If  the  court  approved  It;  then  the 
indictment  or  prosecution  could  have  twen 
dismissed.  See  White's  Ann.  Penal  Code,  H 
37,  630,  709.  These  articles  are  the  same  In 
the  Revised  Statutes  of  1911;  the  number- 
ing, however,  Is  different  from  what  it  Is  in 
White's  Annotated  Penal  Code.  Upon  an- 
■other  trial  this  matter  should  not  occur. 

[I]  Another  MU  redtes  tbat  M.  a  StaU- 
cup.  Justice  of  the  peace  In  precinct  No.  6, 
in  which  It  is  alleged  this  sale  occurred,  was 
called  as  a  witness  for  tbe  state.  While  up- 
on the  stand  he  was  asked  this  question: 
"Do  you  know  what  defendant's  reputation  Is 
In  the  community  in  which  he  lives,  on  the 
qnestton  of  whether  or  not  be  la  a  boot- 
legger of  liquor?"  to  which  the  witness  an- 
swered: "I  have  heard  that  he  sold  whisky 
before  this  trouble.  I  heard  a  year  or  two 
back  that  Jessie  Sasser  was  selling  whisky; 
those  people  told  me  they  believed  he  was 
selling  whisky."  Objection  was  urged  to  this 
testimony.  On  the  question  of  reputation  we 
4o  not  believe  this  testimony  was  admissible 
as  to  what  people  told  witness  they  believed 
about  it  What  people  believed  about  his 
selling  whisky  would  not  be  admissible 
against  appellant  We  are  of  opinion  this 
testimony,  under  the  drcumstances  and  man- 
ner detailed  In  this  bill  of  exceptions,  should 
not  have  been  permitted  to  go  to  the  jury. 
In  view  of  the  fact  that  he  was  charged 
with  selling  whisky,  what  the  people  believed 
about  his  being  a  bootlegger,  or  selling  whis- 
ky, may  liave  Influenced  the  Jury  to  deter- 
mine this  question  adversely  to  appellant. 
Matters  of  that  sort  become  more  or  less 


bnportant;  according  to  tlie  taxHm  of  the  case. 
Appellant's  evidence  placed  It  beyond  bis 
power  to  have  been  guil^.  He  prored  a 
dear  case  of  alibi  by  several  wltnessea.  who 
show  tiiat  he  could  not  have  be«i  lenllty. 
The  sale  occurred  at  nigSxt,  and  he  had  to  be 
idaitlfled  at  night  and  he  deMea  his  presence 
and  the  entire  transaction.  Wdbome  aiul 
two  or  three  others  had  some  whisky  I&- 
d^mdent  of  the  bottle  auppmed  to  have 
been  bought  from  defendant,  and  with  whldi 
they  became  Tory  much  Intoxicated,  and 
spmt  the  night  In  revding.  As  tills  record 
la  presented,  we  do  not  believe  that  this  con- 
vlctkm  oni^t  to  stand,  and  Uiat  these  mat- 
ters discussed  are  erroneous. 

The  Judgment  Is  reversed,  and  tbe  cause 
remanded. 

PRBNDfBEGAST,  P.  J.,  and  HABPER,  J. 
[S]  Being  unable  to  concur  in  that  part  of 
the  opinion  holding  tbat  prohibition  is  not 
In  force  in  precinct  No.  5  In  Marion  county, 
we  will  state  our  reasons  for  so  holding.  The 
record  discloses  that  the  commissioners' 
court  of  the  county  on  September  5,  ISIO. 
ordered  an  election  to  be  held  September  24. 
1910;  that  In  accordance  with  said  order  the 
election  was  held  on  that  day,  and  thereafter 
the  commissioners'  court  met  and  tabulated 
the  returns,  and  declared  the  result  sbowlni; 
that  tbe  vote  was  unanimous  for  prohibiting 
the  sale  of  Intoxicating  liquors,  being  106  for 
and  none  against.  The  record  farther  dis- 
closes that  the  following  publication  was  had 
in  the  Jefferson  Jimplecute:  "Order  Declar- 
ing Result  of  Local  Option  Ellectlon  Held  in 
and  for  Justice's  Precinct  No.  5  of  Marion 
County,  Texas,  on  September  24,  A.  D.  1910. 
Whereas,  an  election  was  duly  and  legally 
petitioned  for  and  ordered  to  determine 
whether  or  not  the  sale  of  intoxicating  liq- 
uors should  be  prohibited  In  Justice  precinct 
No.  5  of  Marion  county,  described  and  t>ound- 
ed  as  follows,  to  wit:  [See  original  boundary 
in  commissioners'  court  records.]  And, 
whereas,  said  election  was  by  the  honorable 
commissioner's  court  of  said  county,  on  Sep- 
tember Q,  1910,  duly  and  legally  ordered  and 
held  on  Saturday,  September  24.  A.  D.  1910 ; 
and,  whereas,  the  result  of  said  election  were 
duly  made  to  said  commissioners'  court,  and 
were  duly  opened  and  counted  on  the  Sth 
day  of  October,  1910;  and  it  appearing  to 
the  court  that  a  majority  of  the  votes  cast 
at  said  election  held  in  said  precinct  on  the 
day  aforesaid  were  for  and  In  fovor  of  pro- 
hibition :  It  Is  therefore  now  ordered  by  the 
court  that  the  sale  of  intoxicating  liquors 
within  tbe  limits  of  said  justice  precinct  No. 
6  of  Marlon  county.  Tex.,  as  heretofore  de- 
fined by  metes  and  traunds,  be  and  the  same 
is  hereby  absolutely  prohibited,  except  for 
the  purposes  and  under  the  regulations  spec- 
laed  by  the  law  (title  60,  art  3385.  of  the 
Local  Option  Laws  of  Texas)  until  such  time 
as  the  qualified  voters  of  said  precinct  may 
1^  a  majority  TOte  otberwise  decide^  Ibe 
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total  nnmber  of  TOtea  cut  at  uld  election 
was  lOS.  The  nnmber  for  probtbltlon  was 
106.  The  nambw  against  prohibition  was 
none.  It  is  hereby  declared  by  this  conrt 
that  the  result  of  said  election  held  on  Sep- 
tember 24,  1910,  is  ^t  prohlMUon  has  car^ 
lied  In  said  precinct  No.  5,  by  a  majority  of 
106  Totea.  It  is  farther  ordered  that  0ils 
order  declaring  tbe  result  of  said  election 
shall  be  pobllshed  for  four  successive  weeks 
In  some  newspaper  published  In  Biarlon  coun- 
ty, Tex.,  to  be  selected  by  the  county  Judge 
of  Marlon  county,  Tex.,  for  that  purpose.  It 
Is  further  ordwed  that  the  sale  of  Intoxicat- 
ing liquors,  except  as  her^nbefore  mention- 
ed, within  the  aboTe-descrlbed  Justice  pre- 
cinct No.  5,  of  Marlon  county,  Tex.,  shall  be 
absolutely  prohibited,  and  that  said  prohlbl- 
tlon  ^all  b^n  and  take  effect  immediately, 
and  shall  be  enforceable  from  and  after  the 
date  of  the  last  aforesaid  publication  of  this 
order.  B.  A.  Loo  mi  a,  Oounty  Judge,  Mailon 
Oounty,  Tex.**  It  further  uppears  that  this 
publication  was  made  In  the  paper  selected 
by  the  county  judge,  and  for  the  length  of 
time  required  by  law.  It  apparently  appears 
that,  more  than  three  years  after  tbe  election 
bad  been  held  and  result  thereof  declared, 
for  the  first  time  the  contention  Is  made  that 
the  order  declaring  tbe  result  Is  Insufficient 
In  law  to  put  prohibition  In  force,  as  the 
minutes  of  the  court  do  not  spedflcally  show 
that  In  declaring  the  result  they  at  tbat  time 
entered  an  order  prohibiting  the  sale  of  in- 
toxicants, although  tbe  publication  shows 
such  an  order  was  made.  That  is,  though  It 
appears  that  such  an  order  was  made,  the 
failure  of  the  clerk  to  enroll  it  on  the  minute 
book  prevents  prohibition  going  into  effect 
until  he  does  so  enroll,  and  another  publica- 
tion Is  had.  We  are  frank  to  admit  that  the 
declsloiis  of  this  court  rendered  prior  to  1007 
■would  support  such  contention,  and  this  was 
the  reason  for  the  Legislature  passing  an  act 
that,  unless  a  contest  of  the  election  is  in- 
stituted "vAtkin  thirty  days  after  the  result 
has  been  declared,"  it  shall  he  conclusively 
presumed  that  said  election  as  held  and  tbe 
result  thereof  declared  are  in  all  respects 
valid  and  bindin,^  upon  all  the  courts.  Ar- 
ticle 6728.  Eev.  Stats.  And  in  this  article  it 
Is  provided  that  tbe  disttict  court  shall  have 
Jurisdiction  to  try  and  determine  all  matters 
connected  with  said  election,  including  the 
petition  for  the  election  and  all  proceedings 
and  orders  relating  thereto,  embracing  final 
count  and  declaration  and  publication  of  re- 
sult putting  local  option  into  effect,  etc.  So 
it  is  thus  seen  that  the  Legislature  provided 
that  all  matters  relating  to  the  sufficiency  of 
any  of  these  steps  must  be  contested  within 
30  days  after  tbe  court  has  declared  the  re- 
sult, and,  if  It  is  not  done,  the  courts  must 
conclusively  presume  that  all  necessary  legal 
steps  were  taken.  If  one  three  years  after 
the  result  has  been  declared  can  contest  the 
sufficiency  of  the  order  declaring  the  result 
and  prohibiting  the  sal^  then  why  not  con- 


test the  8nfflclen<7  of  Oie  petltfon  for  the 
election,  the  sufficiency  of  the  order  orderli« 
the  election,  the  fact  that  tlie  notice  had  not 
been  posted,  or  any  other  step  provided  In  the 
law?  This  law  was  Intended  to  put  an  end 
to  all  these  matters  after  the  lapse  of  time 
iwovlded  for  the  contest,  and  It  has  been  so 
htid  In  an  nnbroken  line  of  decisions  by  this 
court  since  the  passage  of  the  act 

This  court,  in  the  case  of  Evans  t.  State, 
SS  Tex.  Gr.  R.  4S0,  11?  S.  W.  167,  held  that 
this  act  of  the  Tldrtleth  Legislature  regn- 
lating  tbe  contest  of  local  i^on  Sections 
and  providing  for  tbe  conclusiveness  thereof, 
was  constitutional,  and  "It  follows  therefbre 
that  tbe  court  did  not  err  in  refusing  to  per^ 
mit  appellant,  after  the  exidratlon  of  60  da^ 
to  introduce  evidence  going  to  show  irregu- 
laritlee  or  defects  In  tbe  initiatory  steps 
necessary  to  place  local  option  into  effect  It 
was  proper  for  the  court  to  have  the  county 
attorney  to  Introduce  sufficient  number  of  the 
orders  of  the  oommlsslotters'  court  to  show 
that  the  county  had  adopted  local  option  It 
was  also  proper,  as  stated,  to  refuse  to  per- 
mit appellant  to.  contest  the  validity  of  said 
orders  after  the  expiration  of  the  60  days." 

In  Doyle  v.  State,  59  Tex.  Gr.  R.  61,  127 
8.  W.  816,  it  was  held:  "It  Is  contended, 
among  other  things,  that  the  precedent  steps 
necessary  to  put  local  option  In  force  In 
Johnson  county  had  not  been  complied  with, 
and  that  for  many  reasons,  urged  in  bills  of 
exception  and  insisted  on  in  brief  of  counsel, 
said  election  was  invalid  and  nugatory. 
Whatever  we  might  conclude  Ui  respect  to 
these  several  matters,  in  the  absence  of  the 
statute  passed  by  the  Thirtieth  Legislature 
(Acta  30th  Leg.  c.  8),  requiring  contests  to  be 
made  of  local  option  elections  theretofore  or 
to  be  thereafter  held.  It  Is  sufficient  to  say 
that  in  the  absence  of  a  contest,  we  must 
and  shall  assume  that  the  judgment  and  de- 
cree putting  local  option  in  force  and  the 
proclamation  of  the  county  judge  had  the 
effect  to  institute  tbe  law  In  that  county,  and 
that  this  presumption  and  conclusion  are  con- 
clusive on  us  and  on  appellant" 

In  Harryman  v.  State,  63  Tex.  Or.  R.  474, 

110  S.  W.  926,  It  was  held:  "Where  upon 
trial  of  a  violation  of  the  local  option  law  it 
appeared  that  the  publication  was  made  as 
provided  by  law,  the  court  correctly  charged 
the  jury  that  tbe  sale  of  intoxicating  liquors 
was  at  the  time  *  •  •  prohibited  In  said 
count}-." 

In  Alexander  v.  State,  53  Tex.  Cr.  R,  505, 

111  S.  W.  145,  it  was  held :  "Various  objec- 
tions to  the  orders  of  the  commissioners* 
court  are  In  the  record,  hut,  under  an  act  of 
the  Thirtieth  L^lslature  that  went  into  ef- 
fect August  11,  1907,  which  provides  that 
contests  of  elections,  whero  the  local  option 
law  was  in  force  at  the  time  the  act  was 
passed,  should  be  contested  within  60  days, 
none  of  the  objections  to  the  orders  can  be 
considered.  Tbe  record  shows  there  was  no 
dvU  contest  of  the  local  option  law.  For  a 
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dlscassioii  of  tUs  matter  see  'Wilson  t.  Btate, 
107  S.  W.  S18;  Hard7  t.  State,  63  Tex.  Or. 
&  420,  107  &  W.  S47." 

In  the  ease  of  Be  parte  fninlemeyer,  M 
Tex.  or.  R  S37,  U9  &  W.  1146,  wbere  It  was 
oonteaded  ttiat  no  order  appeared  on  the 
mlnntes  of  tbe  commlsstoners*  court  sbowlng 
a  creation  of  the  Jnsttce  precinct  in  wbtcfa 
It  was  alleged  that  an  election  had  been  held 
and  prohlMtiott  had  been  adi^pted,  it  waa 
held  that  his  r^edy  was  by  contest  of  the 
election  under  the  above  prarlsions  of  the 
statute,  and  the  question  could  not  be  In- 
quired Into  aa  habeas  corpus. 

In  the  Jerue  Case,  67  Tex.  Or.  B.  219,  123 
8.  W.  415,  It  was  held :  "Tbe  other  question 
rdatea  to  the  supposed  Invalidity  of  the  local 
option  Section  under  which  appellant  was 
sought  to  be  held,  for  tile  reason,  in  sub- 
stance, that  the  notice  of  the  elecaon  was 
not  oompleted  and  published  in  tbe  manner 
required  by  law.  Since  the  passage  of  the 
act  of  the  Thlrtletti  Legislature,  in  respect 
to  contests  of  local  option  elections  and  tbe 
presDmptlon  of  valldi^,  in  the  absence  of 
such  contest,  this  point  is  no  longer  aniUble 
to  appellant" 

In  tbe  case  of  Wesley  v.  State,  67  Tex.  Or. 
B.  277,  122  S.  W.  660,  it  was  hdd:  "Many 
of  the  questions  raised  on  the  appeal  r^ate 
to  tbe  saffldency  of  tiie  orders,  judgments, 
and  decrees  of  the  commlastonws'  court  of 
Howard  counfy  puttliy;  local  option  Into  ef- 
fect Since  there  was  no  contest  as  pro- 
vided by  the  act  of  tiie  Thirtieth  Logislature, 
these  mattm  caniMt  be  considered  by  us, 
but  we  must  assume  and  hold,  as  the  court 
below  did,  that  tiie  law  was  in  all  respects 
regular  and  valid."  See,  also,  Coleman  v. 
State,  64  Tex.  Or.  B.  896,  112  S.  W.  1072; 
GlpBon  T.  States  68  Tex.  Or.  B.  404. 126  8.  W. 
267;  Wilson  v.  State.  107  S.  W.  818;  Hardy 
V.  State,  62  Tex.  Or.  B.  420,  107  S.  W.  647; 
Bomero  v.  State.  66  Tex.  Cr.  B.  486.  120  8. 
W.  869.  Many  otber  cases  might  be  dted  In 
which  it  Is  held  that,  after  the  lapse  of  time 
in  whl<A  a  contest  may  be  filed,  no  que^on 
can  be  raised  as  to  the  sufficiency  of  tbe  pe- 
tition, the  snffidency  of  the  order  ordering 
the  election,  or  any  otiier  order  made  by  the 
court,  but  we  do  not  deem  It  necessary  to  do 
BO.  and  will  only  add  that  in  no  event  would 
tUs  render  invalid  the  election,  but  if  in  fact 
the  order  putting  in  effect  prohibition  in  tbat 
precinct  la  not  of  record  in  tiie  minutes  of 
tlie  court,  the  court  can  now  oiter  up  an  or* 
der  In  its  minutes  so  deilterlng,  and  no  other 
election  would  be  -necessary.  Crockett  r. 
State,  40  Tex.  Cr.  B.  178,  49  S.  W.  892. 

[4]  Another  matter  we  would  mention  is 
tbat,  while  it  was  not  permissible  for  Judge 
Stallcup  to  answer  the  question  as  he  did, 
yet  under  the  facts  in  this  case  it  was  per- 
missible to  ask  him  if  he  knew  the  reputation 
of  appellant  as  a  bootlegger  ot  whisky  in 
prohibition  territory  where  be  lived,  and,  if 
he  answwed  that  he  knew  it  tt  would  thai 


be  permlsflible  to  be  aAed  if  It  whs  good  or 
bad,  and  the  witness  answer  good  or  bad  as 
the  facts  authorised,  but  on  direct  examina- 
tion he  could  not  tdl  idiat  otiien  bad  said 
to  Mm. 


ANDERSON  et  al.  v.  STATE.    (No.  SOSBJ 

(Court  of  Crimioal  Appeals  of  Texas.  April  1, 
1014.  Motion  to  Beinstate  April  22,  1914. 
On  Motion  for  Behearing^  May  13,  1914J 

1.  Bail  (|  94*)— Fosnmran  or  Baixi— Ap- 

PBAIr-DlBHZSSiAIr-DsROTZVK  APFKU.  BoSD. 
On  an  appeal  from  a  judgment  forfeiting 
a  bail  bond,  an  appeal  bond  wtuch  recited  tiat 
notice  of  appeal  waa  given  to  the  "Suiv^e 
Criminal  Court  of  Appeals,"  and  was  condi- 
tioned for  the  payment  of  costs  in  tbe  "Saprane 
Criminal  Court  of  the  State  of  Texaa.'*  was 
insufficient  to  confer  juriadiction  npon  the 
Court  of  Criminal  Appeals,  and  the  appeal  will 
be  dismissed. 

[Ed.  Note.— For  oOier  cases,  see  Bait,  Gent 
IHg.  U  41S-423;  Dec.  TXUTi  94.*] 

2.  Ban.  (S  94*)— FoBixiTUBB— Appkax,  — De- 
VBCTiva  Appeal  Bond— Filing  Nbw  Bond. 

On  appeal  from  the  forfeiture  of  a  bail 
bond,  the  same  rules  govern  as  govern  in  civil 
mattera,  and.  where  the  appeal  is  dismined  for 
a  defect  In  the  appeal  bond,  the  appellants  mar 
still  proaecute  their  aK>eal  by  filing  a  proper 
bond. 

d.  Note.— For  otber  cases,  see  BaQ.  Cent 
H  418-423;  Dec  Dig.  |94.*] 

Motion  to  Bdastate. 

8.  Bail  (8  59*)— Bond— Apfui.  ibov  Justice 

CouBT— Validity. 

A  bond,  on  appeal  from  the  justice  court 
conditioned  npon  ue  defendant  making  "her 
appearance  before  the  county  court"  is  in  sob- 
atantial  conformity  with  the  itatutory  require- 
ment that  it  be  conditioned  to  "make  her  pei^ 
sonal  appearance." 

[ISd.  Note.— For  otber  cases,  aee  BaiL  Cent 
Dig.  SI  266H-262 ;  Dec.  Dig.  S  &9.*] 

4.  Bail  rt  75*)- LiAnmrr  oh  Bond— Appeal 

VBOM  JUSTIOX  COUBT— BaXACH. 

Under  Pen.  Code  1911.  art.  921.  requiring 
a  bond  on  appeal  from  a  justice  court  to  be  coa- 
dltioned  to  the  apuearance  of  defendant,  a  bond 
may  be  forfeited  u  tbe  defeudaot  fails  to  appear, 
even  though  her  attomay  Aid  aroear  and  aa- 
Donnce  ready  for  trial. 

rE:d.  Note.— For  other  cases,  see  BaiL  Cent 
Dfg.  H  80a-312,  815-321;  Dec.  Dig.  |  75.*] 

5.  Bail  (i  94*)— Liabiutt  on  Bajl  Bond- 
Actions— Appeal. 

An  objection  that  a  bond  given  on  appeal 
from  a  conviction  in  a  justice  court  waa  invalid 
because  it  was  not  in  an  amount  double  tbe 
fine  and  coats,  which  objection  was  not  snn^ort' 
ed  by  proof  in  the  record,  and  was  first  made 
in  the  amended  motion  for  a  new  triaL  will  not 
be  considered  on  appeal  from  tbe  forfeitDre  of 
the  bond. 

[Ed.  Note.— For  other  eases,  see  BaiL  Cent 
Dig.  H  41S428;  Dea  DttlM.*] 

Appeal  from  Nacogdoches  County  Court: 
Qeo.  F.  Ingraham,  Judge. 

Johnnie  Anderson  waa  convicted  of  a  mis- 
demeanor In  a  Jnstioe  court  and  appealed  to 
the  county  court  From  a  Judgmoit  ot  the 
comity  court  fbrf^tlng  file  bond  given  on 
such  an>eal,  tiie  defendant  and  her  soretles 
appeal.  Anneal  dismissed,  but  reinstated  m 
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tender  of  a  anffldent  band,  and  Judgment 
affirmed. 

B.  T.  Am<»ette,  of  NftraBota,  Cor  appel- 
lants. 0:  B.  Lane,  Asst  Atty.  G«l,  for  tbe 
State. 

HARPBIH,  J.  [1}  Judgment  final  was  en- 
terei  against  appellants  at  tbe  November 
term,  1918,  of  the  county  oonrt  of  Nacogdo- 
cbea  eoun^  on  a  forfeited  ball  bond,  from 
whicb  Judgment  awelluits  gave  nottoe  of  ap- 
peal to  ttdB  court,  bat  a  few  Aiys  later  gave 
a  bond  on  appeal  which  recites  that  notice  of 
appeal  wai  glvet  to  the  **Sui»eme  Orlmlnal 
Court  of  Ai^eals,"  and  Is  conditioned  for 
the  payment  of  all  costs  whldi  may  accrue 
In  the  "Supreme  Criminal  Court  of  tbe  State 
of  Texas."  TbcK  beAs^  no  sndi  court  In 
this  stat^  this  bcmd  does  not  confer  Juris- 
diction on  this  court  This  court  is  termed 
by  tbe  Coostltutloa  and  laws  of  this  state 
the  "Court  of  Criminal  Appeals,"  and,  as  tbe 
bond  glrai  Is  not  conditioned  for  the  pay- 
ment of  sndi  costs  as  may  accrue  in  tUs 
oourt;  and  we  could  enter  no  Judgment  there- 
on. It  does  not  confer  Jurisdiction  on  this 
court,  and  the  cause  Is  dlsmlwed  from  tbe 
docket 

[2]  As  it  aiqj«Crs  from  tbe  transcript  that 
notice  of  appeal  was  given  to  this  court;  and 
tbe  same  rules  govern  in  tJils  charactnr  of 
proceedings  that  govern  in  dvll  matters,  ap- 
pellants,  U  they  so  desire,  may  still  prose- 
cute tbelr  an>eal  to  this  court  by  filing  a 
proper  bond  and  taking  proper  proceedings 
to  bring  the  mattm  before  tiUs  court. 

The  appeal  Is  dismissed. 

Motion  to  Betnstate. 

This  case  was  dlamleeed  at  a  former  day 
of  this  term  on  account  of  defective  am)eal 
bond,  and  appellant  now  asks  that  the  case 
be  reinstated,  tendering  a  sufl&dent  bond, 
and  it  ie  BO  ordered,  and  tbe  case  will  now 
be  considered  on  Its  merits. 

Johnnie  Anderson  was,  on  March  27,  1912, 
convicted  of  a  misdemeanor,  and  her  panlah- 
ment  assessed  at  a  fine  of  (10,  from  which 
Judgment  she  gave  notice  of  appeal  to  tbe 
county  eoort,  and  executed  the  following  ap- 
peal bond: 

"The  State  of  Texas  v.  Johnnie  Anderson. 
No.  971.  In  Jnstlce  Court  of  Precinct  No.  1, 
Nacogdoches  County,  Texas.  Whereas,  on 
the  27th  day  of  March,  A.  D.  1912,  In  tbe 
above-styled  and  numbered  cause,  at  a  term 
of  said  court  then  in  session,  tbe  defendant, 
Johnnie  Anderson,  was  convicted  on  a  com- 
plaint chai^ng  her  with  a  misdemeanor,  and 
fined  by  tbe  court  in  the  sum  of  ten  dollars 
and  cost,  from  which  said  Judgment  the  de- 
fendant has  appealed  to  the  county  court  of 
Nacogdoches  County,  Texas :  Now,  therefore, 
we,  tbe  said  Johnnie  Anderson,  as  principal, 
and  and  ,  as  sureties,  acknowl- 
edge ourselves  bound  to  pay  the  state  of 
Texas  tbe  sum  of  eighty  (f80.0(9  doUan^  con- 


ditioned that  the  defendant,  Johnnie  Ander- 
son, shall  well  and  truly  make  her  appear- 
ance before  the  county  court  of  Nacogdoches 
county,  Texas,  at  the  next  regular  term,  to  be 
begun  and  holden  on  tbe  third  Monday  In 
April,  A.  D.  1912,  the  same  being  tbe  15th 
day  of  said  month,  at  the  courthouse  In  said 
county,  in  the  <dty  of  Nacogdoches,  and  there 
remain  from  day  to  day  and  from  term  to 
term  to  answer  In  said  cause  on  trial  in  said 
court,  then  this  obligation  to  become  null 
and  void,  otherwise  to  remain  in  full  force 
and  effect  Johnnie  Anderson.  B.  B.  Stra- 
han.  Surety.  M.  S.  Lloyd,  Sur^.  Q.  XJ. 
Davis. 

"Approved  thla  27th  day  of  March,  A.  D. 
1912.  J.  F.  Perritte,  Justice  of  the  Peace. 
Precinct  Number  One,  Naoogdodies  County, 
Texas." 

[I]  The  first  contention  made  by  ai^ieUant 
is  that  thla  bond  is  not  a  statutory  txmd,  in 
that  the  word  "personal"  is  omUitod;  the 
conditions  being  that  she  "shall  make  her 
appearance  before  the  county  court,  and 
there  ronaln  from. day  to  day,"  etc.  while 
tbe  statute  provides  it  shall  Ik  conditioned 
to  *^ake  her  personal  appearance."  Tbe 
bond  Is  In  substantial  compliance  with  the 
Code,  and  was  not  void  because  the  word 
"personal"  was  omitted  therefrom.  Cyecha- 
walch  V.  State^  28  Tex.  App.  430,  S  S.  W. 
119,  and  cases  cited. 

[4]  His  next  contention  Is  that,  when  the 
case  was  called,  while  the  appellant  did  not 
appear  In  court,  yet  her  attorney  did  appear 
and  announce  ready  for  trial,  therefore  no 
forfeiture  could  be  declared.  This  construc- 
tion bad  been  given  article  921  of  the  Code 
prior  to  Its  amendment  in  1901  (Laws  1901, 
p.  291).  Before  amendment  the  bond  was 
conditioned  for  tbe  payment  of  the  fine  and 
costs  adjudged  against  the  appellant  in  tbe 
county  court;  but  as  amended  In  1901  tbe 
bond  is  conditioned  solely  for  tbe  appearance 
aC  the  defradant,  and  in  no  way  binds  the 
sureties  on  the  appeal  bond  to  pay  the  fine 
and  costs.  So  the  bond  now  required  by  law 
bluds  the  defendant  to  make  bis-  appearance 
before  the  county  court,  and.  In  the  event  be 
falls  to  do  so,  it  may  be  forfeited,  it  the  coun- 
ty attorney  Is  unwilUi^  to  proceed  with  the 
trial  In  the  absence  of  the  defendant  It  la 
now  nothing  more  than  an  appearance  bond. 

[f]  While  in  the  amended  motion  for  a 
new  trial  It  Is  alleged  that  the  bond  Is  not 
in  an  amount  double  the  fine  and  costs  In  the 
justice  court,  this  ground  is  supported  by  no 
proof  in  the  record.  It  Is  true  appellant,  in 
a  bill  of  exceptions,  recites  that  the  fine  was 
$10  and  the  costs  |38.10,  aggregating  $43.10, 
yet  the  court  In  approving  the  bill,  says  this 
question  was  not  raised  on  the  trial  of  the 
case,  nor  in  the  original  motlim  for  a  new 
trial,  but  was  first  sought  to  be  raised  In  the 
amended  motion  for  a  new  trial  filed  more 
than  two  weeks  after  the  entry  of  final  Judg- 
ment, and  that  he  held  It  came  too  late.  Did 
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the  record  disclose  tbat  any  proof  was  offer- 
ed in  support  of  the  allegation,  a  sertons 
question  might  be  raised;  but  we  do  not 
deem  It  necessary  to  pass  on  this  question,  it 
being  sought  to  be  raised  by  an  unsworn  plea 
after  judgment,  and,  the  record  before  us 
containing  no  proof  that  the  bond  was  not 
in  fact  double  the  fine  and  costs,  the  Judg- 
ment Is  now  afflrmed. 

DAVIDSON,  X,  absent  at  consnltation. 

On  Motion  for  Rehearing. 

BARPER,  J.  Appellant,  in  his  motion  for 
rehearing,  asks  ns  to  allow  him  to  make 
proof  in  this  court  of  a  fact  not  made  In  the 
court  below,  or.  If  made,  not  included  in  the 
bill  of  exceptions  filed  in  the  court  below. 

This  la  not  a  trial  but  an  appellate  court, 
and  we  pass  on  the  case  on  the  record  made 
In  the  court  below,  and  do  not  bear  evidence 
In  addition  to  that  contained  in  the  record. 
All  other  questions  raised  were  passed  on  In 
the  original  opinion. 

The  motion  for  rehearing  is  overruled. 


FIELDS  T.  STATS.   (Na  8122.) 
(Court  of  Crimtnid  Agp^s  of  Texas.  M17  6, 

Weapons  9*)— GABKniro  WiAPOHs-IiiA,- 

BIUTT. 

An  owner  who  lives  on  Mb  premiaeB,  and 
who  has  rented  a  part  thereof  on  Bhares,  and 
who  vitb  faia  tenant  jointlr  cultivatea  the  crops, 
ia  OD  his  own  premises,  and  hla  act  in  carrjmg 
a  piBtoi  while  there  is  not  punishable. 

[Ed.  Note. — For  other  cases,  see  Wei^toDB, 
Gent  Dig.  {  8;  Dec  Dig.  |  0.*] 

Appeal  from  San  Jacinto  County  Court; 
E.  W.  Love,  Judge. 

Jiles  Fields  was  convicted  of  unlawfully 
carrylQg  a  pistol,  and  he  appeals.  Reversed 
and  remanded. 

J,  M.  Hansbro,  of  Cold  Springs,  and  A.  T. 
McKlnney,  of  Huntsvllle,  for  appellant  O. 
E.  Lane,  Asst  Atty,  Oen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
unlawfully  carrying  a  pistol.  Appellant's 
first  assignment  of  error  is:  "There  was  er- 
ror in  the  judgment  of  the  trial  court  because 
the  verdict  of  the  jury  ia  contrary  to  and  not 
supported  nor  justified  by  the  evidence  ad- 
duced upon  the  trial  of  said  cause  in  this: 
(a)  All  of  the  evidence  adduced  upon  the  trial 
of  said  cause,  and  which  was  nncontroverted, 
showed  that  the  defendant,  at  the  time  he 
was  charged  with  having  carried  the  pistol, 
was  npon  his  own  premises,  and  which  said 
premises  were  held  and  occupied  by  himself 
and  family  as  a  homestead,  and  that  at  no 
time  was  he  ofF  of  his  said  premises,  (b) 
The  undisputed  evidence  shows  that  If  the 
witness  Tot  Dunnam  was  a  tenant  of  the 
said  Jlles  Fields,  be  was  not  such  tenant  as 


was,  under  tlie  law,  entitled  to  the  ex4daalTe 
possession  (as  against  d^endanQ  of  tbe  lands 
cnltivated  by  him;  fbe  rnlOmoe  afbowlng 
that  both  the  defendant  JUea  Fleids  and  tbe 
said  Dunnam  worked  the  lands  Jointly  and 
together,  and  the  said  defendant  had  never 
parted  with  his  right  of  poa8eatf<Hi  to  said 
ptemlBea,  nor  tbat  said  Dnnnam  bad  bad 
such  a  omtract  as  oitttled  him  to  tbe  ezdn- 
Bive  poasesshm,  as  a«Blnst  this  defendant 
the  owner  of  said  premiaea.   (c)  The  nndls- 
pnted  evidence  shows  tliat  the  defendant 
Jilos  Fields,  with  his  family,  occupied  said 
premises  as  his  home,  and  had  never  parted 
with  his  right  to  so  occupy  the  same,  nor  bad 
Invested  the  said  tenant,  Dunnam,  with  any 
rig^t  to  the  exclusive  possession  of  tbe  same^ 
and  that,  if  said  Dunnam  had  any  rights  of 
possession  whatever,  it  was  simply  a  Joint 
right  with  defendant    (d)  The  undisimted 
evidence  shows  that,  if  the  said  Dunnam  was 
the  tenant  of  the  said  Jiles  Fields,  they,  the 
said  Fields  and  the  said  Dunnam,  worked  the 
said  premises  Jointly;  the  said  Fields  fur- 
nishing the  teams  and  tools  with  which  the 
lands  were  cultivated,  and  the  said  parties. 
Fields   and    Dunnam,    'working   tbe  said 
lands  through  and  througti,*  as  expressed  by 
the  witnesses— that  Is,  the'  said  lands  were 
cultivated,  planted,  and  gathered  by  tbe  said 
Fields  and  Dunnam,  Jointly." 

The  evidence  and  all  the  evidence  sustains 
this  assignment,  and  is  insuffldent  to  sus- 
tain the  verdict  Appellant  lived  on  the 
premises,  and,  while  he  had  rented  a  portion 
of  tbe  place  to  Tot  Dunnam  on  halves,  yet 
it  is  shown  that  appellant  and  Dunnam 
worked  the  crops  *i:hrough  and  through": 
that  they  jointly  cultivated  the  crops.  Ap- 
pellant helped  Dunnam  break  the  land,  plant 
the  crop,  cultivate  It,  and  gather  it,  and  Dnn- 
nam worked  in  appellant's  crop  the  same 
way;  appellant  owning  all  the  land. 

Tbe  judgment  la  leveEMd.  and  the  caiisa 
remanded. 


IBVINO  V.  STATE.    (No.  3102.) 

(Court  of  Criminal  Appeals  of  Texaa,  April 
29,  19140 

1.  Husband  and  Wife  ({  312*)— Abakook- 
ifSNT  OF  Wire— Indictment. 

An  indictment  which  charged  that  the  de- 
fendant deserted  and  abandoned  his  wife,  bat 
did  not  directly  allege  tbat  he  had  a  wife  or 

?ive  her  name,  was  Inaufflcient  to  charge  an  of- 
en&e. 

[Ed.  Note.— For  other  cases,  see  Husband  ami 
Wife.  Cent.  Dig.  H  1109;  Dec  Dig.  }  312.*] 

2.  PABBifT  Ann  Chiu)  (|  17*>— Abakxwniixir 

OF  CHXU>  —  PSOBECUnON  —  SUFVICIXHCT  OF 

Evidence. 

In  a  prosecution  for  the  abandonment  of 
defendant's  minor  son,  evidence  which  does  not 
eBtablish  tbe  name  of  the  son  as  charged  in  the 
indictment  is  insufficient  to  sustain  a  oonvio- 
tion. 

[Ed.  Note^For  other  cases,  see  Parent  and 
ChUd,  Gent  Dig.  H  176-181 ;  Dec  Dig.  1 17.1 
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S.  Pabbut  Am  Ohilo  Q  17*)— ImnonocH^ 

STTFnciENCT— NAKB  OF  CHILO. 

In  an  indictment  for  the  abandonment  of 
defendant's  minor '  child,  it  is  oecessary  to  al- 
lege the  name  of  tiie  child. 

[Ed.  Note.— For  other  emsei,  see  Parent  and 
ChUd,  Cent.  Dig.  ff  ITB-ISL;  Dec  Dig.  1 17.*] 

4.  HuBBAini  Am  Wm  (|  818*)— ABAnnon- 

MEST— PBOSEOtJTION— SOTPIOIEHCT  OF  EVI- 
DENCE. 

In  a  prosecntlon  ander  an  indictment  cbarg- 
ing  ia  separate  eoanta  the  abandonment  by  de- 
fendant of  bis  wife  and  of  his  minor  child,  eri- 
dence  held  to  show  that  defendant  had  merely 
left  his  -family  temporarily  in  order  to  secore 
work,  and  to  make  a  new  home  for  them,  and 
therefore  not  to  BOitain  a  eonyiction. 

WBd.  Note.— For  other  casea,  me  Hnrinnd  and 
Ife.  Cent  Die.  |  1110;  Dec.  Dig.  |  813.*] 

5.  Husband  and  Win  (|  804*)— AsAnDon- 
ment  and  nonsttppobt— coksteuction  of 
Statute. 

The  statute  making  pnniahable  the  aban- 
donment of  a  wife  and  minor  child  by  a  hnsbaud 
and  father  does  not  impose  a  penalty  for  mere 
temporary  separation  doe  to  inability  to  fur- 
nish support,  out  implies  a  pDrpose  on  the  part 
of  the  defendant  not  to  support  his  family, 
where  there  Is  no  Jnstiflcation  or  excuse  for  biB 
failure  to  do  so. 

[Ed.  Note.— For  other  cases,  ne  Hnaband  and 
Wife,  Cent.  Dig.  |  1102;  Dec.  Dig.  i  304.*] 

Appeal  from  Tarrant  Coonty  Court;  Jesse 
M.  Brown,  Jndge. 

Earnest  Irving  was  convicted  of  abandon- 
ing his  wife  and  minor  bod,  and  he  appeals. 
Reversed  and  i-cmanded. 

O.  R.  Lipscomb,  of  Ft  Worth,  for  appel- 
lant a  B.  Lane,  Asat  A.tty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  The  Information  contains 
two  count&  In  the  first  count,  omitting  for- 
mal parts,  it  la  alleged  appellant  "did  then 
and  there  unlawfully,  without  Justification  or 
excuse,  desert  and  abandon  his  wife,  leaving 
her  In  destitute  and  necessitous  circum- 
stances, without  support,  and  in  danger  of 
becoming  a  public  charge."  In  the  second 
count  It  is  aUeged  appellant  "did  tben  and 
there  unlawfully,  without  Justification  or  ex- 
cuse, desol  and  abandon  bis  minor  child, 
Robert  Irving,  leaving  him  In  destitute  and 
necessUouB  circumstances,  without  support 
and  In  danger  of  becoming  a  public  charge, 
against  the  peace  and  dignity  of  the  state." 

[1]  The  first  count  is  attacked  because  of 
the  failure  to  name  or  state  the  name  of  the 
def^dant's  wife,  or  that  he  had  any  vlfe; 
defendant  having  no  notice  of  having  desert- 
ed any  certain  person,  and  only  has  notice 
of  having  deserted  an  unknown  and  uncer- 
tabi  person  occupying  a  legal  status,  to  wit 
a  wifa  Appellant  further  alleges  that  same 
Is  vague,  uncertain,  and  Indefinite,  and  whol- 
ly Insufficient  In  lav.  We  are  of  the  opin- 
ion that  count  la  subject  to  the  motion  to 
quash,  and  that  it  should  have  been  been  sus- 
tained. The  statute  reads  as  follows:  "Any 
husband  who  shall  willfully  or  without  Justi- 
fication desert,  n^lect  or  r^se  to  provide 


for  the  suivort  and  malntaiaBGe  of  bis  wlfer 
who  may  be  In  destitute  or  necessitons  dr- 
eam stances  shall  be  deemed  guilty  of  a  mis- 
demeanor." Acts  3Sd  Leg.  c.  101.  The  count 
critlclaed  does  not  contain  an  allegation  even 
that  defendant  bad  a  wife,  except  Inferen- 
tlatly  by  charging  be  did  abaiid<m  his  wife. 
It  does  not  even  undertake  to  s^ve  a  name, 
and  Uiere  is  no  reason  given  why  the  pleader 
failed  to  Insert  the  name  of  the  wife.  From 
the  record,  it  Is  clearly  evident  tint  the  name 
of  the  wife  was  known,  because  she  was  used 
as  a  witness  In  the  case.  The  court  should 
have  sustained  this  motion  to  quash. 

[2]  The  second  count,  which  charges  appel- 
lant with  abandoning  the  son  named  Robert, 
in  our  Judgment,  is  not  proved  by  the  evi- 
dence. It  did  not  undertake  to  prove  the 
name  of  the  child  by  the  witness^  There 
Is  evidence  in  the  record  to  the  effect  that  he 
left  his  wife  In  August,  1913,  and  contributed 
very  little  money  to  her  support  subsequently. 
With  reference  to  the  child,  the  evidence 
shows  the  baby  was  born  to  the  wife  of  ap- 
pellant during  the  month  of  January,  1914. 
and  the  further  fact  is  stated  by  her  that 
"I  was  at  home  with  my  father  and  mother 
when  he  was  bom."  So  It  would  seem  from 
this  evidence  that  a  child  was  bom  to  ap- 
pellant's wife  in  January,  1914,  and  It  is 
supposed  to  be  a  boy  by  reason  of  the  fact 
he  is  referred  to  as  "he."  The  In'  irniatlon 
charges  that  it  was  a  son,  and  his  uuuie  was 
Robert  Irving. 

[3]  The  evidence  does  not  Identify  Robert 
Irving  set  out  In  the  Information  as  the  child 
of  whom  the  witnesses  spoke.  It  may  have 
I>een,  or  it  may  not  have  been;  but.  the  name 
having  been  alleged,  it  was  necessary  to  prove 
It  and  in  fact  it  was  necessary  to  allege  it. 

[4]  Generally  under  the  facts  we  do  not  be- 
lieve the  state  has  made  out  a  case  against  ap- 
pellant. It  Is  shown  that  he  and  his  wife  had 
married  about  18  months  or  such  matter  prior 
to  the  institution  of  this  prosecution;  that  they 
lived  yrith  bis  father-in-law  and  mother-in- 
law  for  some  time,  who  rendered  them  some 
assistance,  and  finally,  doubtless  with  the  as- 
sistance of  the  father-in-law,  appellant  and 
his  wife  secured  a  home  of  their  own,  or  a 
place  to  which  they  could  move,  and  to  which 
they  did  move.  After  they  had  moved  Into 
this  place,  the  brother  of  appellant's  wife  al- 
so came  and  occupied  part  of  the  house.  On 
account  of  the  ill  treatment  threats,  violence, 
etc,  of  his  brother-in-law,  appellant  left  this 
house  with  his  wife  and  went  hack  to  the 
home  of  his  father-in-law,  at  which  place 
they  remained  a  while.  Tben  he  and  anoth- 
er negro  secured  a  room  or  place  In  another 
part  of  the  dty  and  Institnted  what  they 
called  a  pressing  dub.  While  at  this  press- 
ing dub,  his  mother-in<4aw  and  another  wo- 
man came  ttiere  and  with  a  pleoa  of  cord- 
wood  mve  appellant  raOwr  a  aerere  beating. 
He  says  he  could  cot  afford  to  fi^t  a  wo- 
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man,  and  he  got  away.  He  went  to  see  Ua 
wife  and  told  ber  that  be  was  going  away, 
and  would  come  back  an4  get  her  as  soon  aa 
be  could  get  money  enou^  to  set  up  house- 
keeping. The  wife  says:  "We  got  along  all 
right  during  the  time  we  stayed  together;  he 
was  good  to  me  and  supported  me  to  the  best 
of  his  ability.  He  never  tolA  me  that  he 
would  not  come  back  to  me ;  but  on  the  two 
nights  that  be  stayed  witb  me,  after  leaving 
lu  August,  he  stated  that  he  would  come  back 
and  get  me  as  soon  as  he  could  get  money 
enough  to  set  up  housekeeping."  The  wife 
says  she  did  not  know  how  much  he  worked 
while  he  was  gone  from  her,  or  how  much 
money  he  earned.  After  he  left  in  August 
he  visited  his  wife  on  two  diCFerent  occasions. 
Appellant  testified:  That,  when  be  was  flrst 
married,  he  and  his  wife  were  very  poor  and 
lived  with  her  father  add  mother  for  some 
time,  and,  with  their  assistance,  they  start- 
ed to  housekeeping  and  rented  a  part  of  the 
house  to  his  wife's  brother.  That  on  account 
of  mistreatment  by  hU  brother-in-law,  threats, 
etc:,  be  went  back  to  his  father-in-law's  with 
his  wife  and  continued  to  live  there,  and  he 
supported  his  wife  there  until  August,  1913, 
at  which  time  he  and  one  of  his  friends  at- 
tempted to  establish  a  cleaning  and  press- 
ing shop  on  Mills  street  In  the  dty  of  Ft 
Worth,  and  during  the  month  of  August— the 
exact  date  he  did  not  remember — his  mother- 
in-law  and  another  woman  came  to  the  shop 
and  seized  a  stick  of  cordwood  and  began 
beating  blm,  and  gave  blm  an  "awful  beat- 
ing." He  says:  "I  was  afraid  to  strike  her; 
I  didn't  want  to  get  arrested,  and  I  was 
afraid  to  go  back  borne,  as  I  thought  I  would 
get  into  trouble  with  than  again,  and  I  did 
not  want  to  get  Into  trouble  with  any  of 
them.  I  did  not  have  any  money  to  move 
my  wife  with,  and  I  did  not  have  any  prop- 
er^ from  which  I  could  realize  money,  or  I 
would  have  moved  ber  away  from  her  par- 
ents. I  decided  that  the  best  thing  that  I 
could  do  would  be  to  move  away  and  earn 
enough  money  to  begin  keeping  house  anew." 
He  says  he  went  from  Tarrant  county  to  Hill 
county  and  there  worked  on  a  farm;  that  he 
could  not  get  steady  "work,  but  worked  at  odd 
Jobs  as  best  he  could.  Appellant,  speaking 
of  himself  and  wife,  uses  this  language:  "We 
are  like  all  negroes,  both  me  and  my  wife 
work;  she  washes  and  irons  for  the  white 
ladies,  and  I  work  at  anything  that  I  can 
get  to  do.  She  has  always  worked  that  way 
since  we  were  married,  and  has  practically 
supported  herself,  or  at  least  has  contributed 
a  great  deal  to  the  support  of  ourselves." 
He  says:  **I  love  my  wife,  and  I  want  to 
live  with  her,  and  I  also  love  my  child,  and 
want  them  both,  and  I  would  have  lived 
with  my  wife  during  this  time  if  she  had  not 
been  at  her  parents,  or»  If  I  had  the  money 
to  moved  them  with,  I  would  liave  done  so. 
I  left  them  for  the  pnipose  of  trying  to  get 
us  a  borne  ot  oor  own.   I  always  ttdd  my 


wife  that  as  soon  as  I  could  we  would  go  to 
living  together,  but  that  I  could  not  live  with 
her  and  her  at  her  parents.  I  did  not  know 
when  my  child  was  bom,  and  I  hAve  never 
oontrlbuted  anything  to  his  support." 

There  is  nothing  In  this  record,  under  this 
testimony,  as  we  understand  it.  that  would 
justify  the  conclusion  that  appellant  bad  de- 
serted bis  wife.  He  bad  gone  away  onder 
the  circumstances,  and  under  tbe  testimony 
of  he  and  bis  wife  the  idea  of  pwinanrat  de- 
sertion or  abandonment  la  utterly  wanting. 
There  Is  no  evidence  in  the  case  Chat  the 
wife  was  In  necessitous  drcumstancea,  and 
the  state  did  not  undertake  to  prove  tt.  Nor 
Is  there  anything  to  indicate,  as  d^urged  la 
the  indictment,  she  was  likely  to  become  a 
cbarga  uptm  the  pnblla  The  evidence  abows, 
and  It  la  all  there  is  la  tbe  record,  ttiat  these 
two  people  were  negroes;  they  both  woAed 
as  Indicated  the  testtanony,  and  the  wife 
bad  all  along  supported  hers^  practically, 
and  bad  at  least  contributed  to  tbe  sappoit 
by  washing  and  things  of  that  sort  f2iat  ne- 
gro women  do.  He  had  gone  awaj  tempo- 
rarily to  seek  a  place  to  get  moneiy  to  get  a 
home  for  them  to  go  together. 

[B]  It  would  not  do  to  hold  that  every  tem- 
porary aepatatkm  of  husband  from  the  wife 
would  subject  him  to  a  prosecution  under 
this  Btabite.  Nor  do  we  believe  tt  wonld  be 
anything  like  a  reasonable  or  &tr  conatmo- 
tion  to  place  upon  this  statute  that  the  Leg- 
islature Intoided  tt  to  BO  operate;  that  is,  be- 
cause of  the  poverty  of  the  husband,  and  his 
inability  to  make  money,  he  sboold  be  sub- 
ject to  m  ivosecntion  ana  a  fine  of  from  f25 
to  ¥600  and  Imprisonment  In  tbe  county  jail 
for  a  year,  under  eWdenoe  of  the  diaracter 
here  mentioned.  This  statute  carries  with  It 
tbe  idea  of  wUIfolness  on  tiie  part  ot  the  bus- 
band  or  ftither,  as  the  case  may  be,  and  tbe 
purpose  not  to  support  bis  wife  or  child,  ei- 
ther or  both,  which  does  not  mean,  and  was 
not  intended  to  mean,  that,  because  a  man  Is 
unfortunate  in  not  having  money  to  support 
his  wife,  therefore  he  should  be  subject  to 
criminal  prosecution.  Tbe  law  carries  tbe 
distinct  baste  ^position  with  tt  that  It  must 
be  wlllfDl  or  without  Justlfleatlon  or  excuse. 
This  testimony  does  not  tmly  not  carry  tMa 
idea  but  seems  to  exdnde  it— the  testimony 
of  QiB  wife  and  Ibe  defendant  both. 

Believing  that  this  conviction  was  wrong, 
the  Judgment  Is  reversed,  and  the  cause  re- 
manded. 


IiAIPOON  T.  STATEL   (No.  8i08L) 

(Gonrt  of  Criminal  Appeals  of  Texas.  April 
29,  1914.    Behearing  Denied 
May  27,  1914.) 

Rapb  (}  64*)— BXOKaSKVX  PaNMHiaWT. 

Where  a  grown  man  was  convicted  of  stat- 
utory rape  apon  tortimony  showing  intercoum 
with  a  girl  under  the  age  of  15  years,  the  as- 
sessment of  his  nnniidunent  at  confiaem«it  Is 
the  penitentiary  for  nine  years,  which  Is  wi&- 
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io  tbe  limits  flK«4  by  tha  statnte,  la.  not  ax- 

cessivje. 

fQd.  Note.— For  other  caaea,  im  Bapft  Osnt 
X>is.  ft  lOS  ;  Dec.  Dig.  |  64.*) 

Appeal  fiom  District  Court,  Jones  Coun- 
ty; Juo.  B.  Thomas,  Judge.. 

Claude  Lafoon  was  convicted  of  statutory 
rape,  and  bis  punishment  assessed  at  nine 
years'  imprisonment  In  the  peidteatlat7>  and 
lie  appeals.  Affirmed. 

Cunningham  &  Oliver,  of  Abilene,  for  ap- 
pellant a  B.  Lane,  Aast  Atty.  Qm.,  for 
the  Stete. 

HARPER,  J.  Appellant  was  convicted  of 
statutory  rape,  and  bis  punishment  assessed 
at  nine  years*  conflnemeut  In  the  state  pen- 
itentiary. 

There  are  no  bills  of  exception  In  the  rec- 
ord in  regard  to  the  introduction  of  testi- 
moDy,  and  the  only  grounds  In  the  motion 
allege  the  Insufficiency  of  the  testimony  and 
tbat  the  punishment  is  excessive.  The  pun- 
ishment is  within  the  limits  fixed  by  the 
legislature  for  this  character  of  offense,  and 
is  therefore  not  excessive.  It  appears  that 
Bosa  Lee  Finch  is  certainly  under  the  age 
of  15  years,  and  she  swears  positively  to  an 
act  of  intercourse.  Appellant  is  a  grown 
man.  and  under  such  circumstances,  if  the 
jury  believed  the  testimony  offered  in  behalf 
of  the  state,  as  they  evidently  did,  we  are 
not  surprised  at  the  punishment  iniucted. 

The  Judgment  la  afarmed. 


MABTONI  V.  STATE.    (No.  3094.) 

(Court  of  Criminal  Appeals  of  Texas.  April 
15,  1914.   On  Motion  for  Rehearing, 
May  6,  1914.) 

1.  Bah.  (g  66*)— BiooainZAitCB  ox  Appeal- 
Dismissal. 

Where  the  recogoizance  fails  to  spedfy 
tbe  puniebment  imposed  in  the  trial  court,  an 
accused's  appeal  must  be  diamissed. 

[£d.  Note.— For  other  cases,  see  BalL  Cent 
Dig.  i  280;  Dec.  Dig.  |  66.*] 

On  Motion  tn  Rehearing. 

2.  Vagbanct  (I  8»>—EviDKN0E— Admissibil- 
ity. 

Under  an  indictment,  charging  vagrancy  for 
loiteriag  in  a  disorderly  house  from  the  1st  of 
October  uatil  the  date  of  the  filing  of  the  com- 
plaint, evidence  Chat  accused  was  seen  in  dis- 
orderly houses  more  than  a  year  b^re  is  in- 
admissible, where  there  was  no  showing  that 
he  was  at  such  places  between  that  time  and 
the  time  specified  in  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Vagrancy, 
Cent  Dig.  I  8;  Dec  Dig.  g  8.*] 

&  Cboidial  Law  ^  1139*)— Evideno»-Ad- 

HissiBn.nT. 

On  appeal  from  a  conviction  in  the  cor- 
poration court,  accused  Is  entitled  to  a  trial  da 
novo  in  the  county  court,  and  hence  the  jadg- 
ment  rendered  against  him  in  the  corporation 
eoort  is  inadmissible. 

[&d  Note.*— For  other  caaei,  see  Oindnal 
Isw<  Cent  Dig.  |  8000;  Dec.  Dig.  f  1139.*] 


4,  YAaSANCT  (I  3*)— PaOSBCUmOR- EVIDKNCB. 

.  Evidence  in  a  prosecution  for  vagrancy  for 
Icdteiing  in  disorderly  honses  Mtd  insnffldoit  to 
support  a  conviction. 

[Bd.  Note.~-For  other  eases,  see  Vagrancy, 
Cent  Dig.  {  8:  Dm.  Dig.  i 

Appeal  trom  Bowie  Comity  Court;  liee 
Ttdwell,  Judge. 

^  Martonl  ma  convicted  of  vagrancy, 
and  he-appeals.  Reversed  and  remanded. 

F.  M.  Brooks  and  Rogers  ^  Dorough,  all 
of  Texarkana,  for  appellant  C  B.  Lane, 
Asst  Atty.  a«L,  for  the  State. 

DAVIDSON,  J.  [t]  On  motion  of  the  As- 
sistant Attorney  General  this  appeal  will 
have  to  be  dismissed.  The  recognizance  fails 
to  specify  the  amount  of  the  punishment  im- 
posed in  the  trial  court  This  Is  a  statutory 
requirement,  without  which  the  recognizance 
will  not  be  sufficient  For  this  reason  the 
motion  will  be  sustained,  and  the  appeal  dis- 
missed. 

On  Motion  for  Bdiearing. 

On  a  former  day  of  the  term  the  appeal 
herein  was  dismissed  for  want  of  a  sufficient 
recognizance.  In  compliance  with  the  law 
this  defect  has  been  cured  as  authorized  by 
the  statute,  and  the  appeal  will  be  reinstated 
and  disposed  of  on  Its  merits. 

[2]  Appellant  was  tried  In  the  Justice  court 
on  a  charge  of  vagrancy  for  loitering  In  and 
around  houses  of  prostitution.  The  com- 
plaint and  Information  (Aarge  that  from 
about  the  1st  of  October,  1913,  and  before  the 
making  and  filing  of  this  complaint,  appellant 
did  unlawfully,  and  thence  continuously  up 
to  tbe  date  of  the  filing  of  this  complaint,  the 
said  Sll  Martonl  being  a  male  person,  habitu- 
ally associate  with  prostitutes,  and  the  said 
SU  Martonl  during  said  time  did  then  and 
there  habitually  loiter  In  antf  around  houses 
of  prostitution.  Upon  Ms  conviction  in  the 
corporation  court  he  prosecuted  an  appeal 
to  the  county  court  In  that  court  the  pun- 
ishment was  assessed  In  excess  of  f  100,  ,  and 
from  this  conviction  he  appealed  to  this 
court 

During  the  trial,  over  objection  of  appel- 
lant, evidence  was  introduced  showing  that 
he  was  seen  at  a  house  of  prostitution  In 
April,  1912,  and  seen  to  carry  his  trunk  away 
from  this  house  of  prostitution.  Various 
grounds  of  objection  were  urged;  among 
others  that  it  was  too  remote,  and  not  includ- 
ed within  the  charge  filed  against  blm,  It 
being  specified  he  was  guilty  as  a  vagrant  in 
that  he  loitered  around  and  visited  these 
houses  of  prostitution  from  about  the  1st  of 
October  to  tbe  time  of  making  the  complaint, 
which  was  the  7th  of  November.  We  are  of 
opinion  these  objections  are  well  taken.  Hav- 
ing specified  the  time  at  which  he  was  a 
vagrant,  the  state  would  be  relegated  to  tbe 
charge  set  forth  In  the  complaint  There  was 
no  evidence  showing  bis  being  In  faooies  of 
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prostitution  between  the  date  mentioned  in' 
April,  1912,  and  that  set  forth  in  the  com- 
plaint from  October  1,  to  November  7, 1913. 
.  [3]  Another  bill  of  exceptions  recites  that 
the  Judgment  of  coDvictlon  in  the  corporation 
court  was  admitted  in  evidence  against  him 
in  the  trial  In  the  county  court  The  judg- 
ment recited  that  he  pleaded  guilty  in  the 
corporation  court  Yarlous  objectlona  were 
urged  to  this.  The  statute  provldea  that 
where  the  conviction  occurs  In  an  inferior 
court  and  appeal  is  prosecuted  to  the  county 
court,  the  trial  in  the  county  court  shall  be 
de  novo  aa  If  there  had  not  been  a  trial  In 
the  inferior  court  It  might  be  euffldoit  to 
state  this  was  a  trial  de  novo,  and  this  evi- 
dence was  not  adndssible.  Tbia  was  the 
Judgment  from  which  he  had  appealed. 

[4]  It  is  also  urged  the  evidence  is  not  snffl- 
dent  Under  the  case  of  Ellis  v.  State  (Tei- 
Cr.  AppJ  145  8.  W.  339,  we  are  of  tiie  opini<m 
appellant's  contention  should  be  sustained. 
The  witness  Hawkins  testified  he  had  seen 
defendant  at  Willie  Williams'  house  about 
three  times  between  October  1,  1913,  and 
Novonber  7,  1918.  Jennie  Dorsch  testified 
she  saw  htm  tiiere  once  or  twice.  These 
visits  were  all  In  the  daytime;  that  he  only 
stayed  a  few  minutes  and  went  away.  De 
Fee  testified  that  during  the  time  spedfled 
he  searched  WiUle  Williams'  house  a  number 
of  times;  sometimes  In  the  daytime,  and 
sometimes  at  night;  saw  defendant  there 
once  during  that  time.  Brywu  testified  he 
was  deputy  sheriff,  and  during  the  time  al- 
leged in  the  complaint  be  saw  Uie  defendant 
at  Willie  Williams*  house  two  or  ttiree  times. 
On  cross-examination  he  said  he  saw  him 
there  once  or  twice;  it  was  in  the  daytime 
when  he  saw  him  there.  This  Is  the  state's 
case.  We  are  of  the  opinion  thaj;  this  evi- 
dence does  not  sustain  the  conviction. 

The  Judgment  is  reversed,  and  the  cause  Is 
remanded. 

WIUJAHS  T.  STATE.    (No.  8125.) 
(Oourt  of  Criminal  ^^^^  <*'  "^^^  ^ 

1.  Homicide  (S  300*)  —  Evidskcb  —  Siu-Ds- 

RNSB— InSTBUCTIONB. 

Where  the  only  eyewitness  testified  that  de- 
cedent began  ■booting  at  accused,  and  that 
accused  shot  once,  and  then  waited  a  little  time 
and  shot  again,  and  it  appeared  that  decedent 
and  bis  wife  were  both  killed,  an  instruction 
that  if  accused  shot  decedent's  wife,  with  in- 
tent to  kill  her,  then  decedent  if  present,  could 
defend  her,  ana  accused  was,  on  account  of  such 
defense,  put  to  the  necessity  of  taking  the  life 
of  decedent  to  save  his  own  life,  the  right  of 
self-defense  would  be  cut  off,  was  prejudicial, 
as  unduly  limithig  the  right  of  sdf-detense,  in 
view  of  the  facts. 

[Ed.  Note^For  other  cases,  see  Homidde, 
Cent  Dig.  H  614,  616-620,  622-630;  Dee.  Dig. 
I  300.*] 

2.  CaiMiiTAL  Law  (§|  419,  420")— HviDlNOB— 
Heabsat  Evidence. 

Declarations  of  accused's  infant  children, 
made  on  coming  alone  to  the  home  of  witness, 


that  tiirir  parents  had  dedared  before  tiie  chil- 
dren left  home  that  they  were  goingr  to  kfll 
decedent,  were  inadmtssible  as  hearsaj,  tboocfa 
when  the  children  came  to  the  home  of  witness 
they  appeared  to  be  excited. 

tBd.  Note.— For  other  cases,  see  Crinunai 
Law,  Cent  Dig.  ||  973-083;  Dea  Die  H 
419,  420.*] 

Appeal  from  District  Court,  Upshnr  Ooon- 
ty;  M.  B.  Brlggs,  Spedal  Judge. 

Campbell  Williams  was  convicted  of  mnr- 
der,  and  he  appeals.  Beversed  and  re- 
manded. 

O.  E.  Lane.  Aast  Atty.  Gen.,  for  tlie  State. 

DAVIDSON,  J.  Appellant  vras  convicted 
of  murder,  his  punishment  being  assessed  at 
five  years'  confinement  in  the  padtentlary. 

The  theory  of  the  state  was  that  appellant 
had,  prior  to  the  killing,  a  quarrel  with  Ids 
sister-in-law,  lillle  Dixon,  the  wife  of  tlie 
deceased,  Charlie  Dixon;  that  shortly  b^orv 
the  killing,  and  on  the  same  day,  appelant 
stated  that  if  Lillle  Dixon  cursed  him  again 
he  "would  get  his  gun  and  go  up  the  road." 
He  did  not  say  where  he  would  go  np  tht- 
road,  but  the  inference  Is  supposed  to  be  that 
he  would  go  to  her  house  and  shoot  Ullie 
Dixon.   That  Is  an  inference,  but  not  stated 
as  a  tact   About  sundown  appelant  and  Ms 
wife  went  to  a  neighbor's  bouse  to  get  some 
ttepiier  with  which  to  season  sausage,  tfaey 
having  killed  hogs  that  day.   Upon  leaving 
home  they  sent  their  two  children  to  a  neigh- 
bor's house  close  by.   The  facts  further  show 
that  deceased,  Charlie  Dixon,  and  his  wife. 
Ullle  Dixon,  were  both  killed.   The  bodies 
were  found  In  a  room  In  the  house.  The 
evidence  shows  that  the  deceased  fired  three 
shots  with  his  pistol,  and  appellant  fired  two 
with  a  gun.  The  evidence  seons  to  be  cou- 
cluslve  that  deceased  was  out  in  the  yard, 
betwera  the  house  and  the  road  along  which 
appellant  and  his  wife  were  traveling,  wh«i 
the  shooting  occurred.    There  was  blood 
trailed  from  that  point  Into  the  bouse,  and 
also  some  shells  were  found  indicating  the 
I^stol  bad  there  been  fired.    It  is  also  in 
evidence  that  in  going  after  the  pepper  and 
returning  they  had  traveled  the  road  that  led 
by  the  house -of  deceased,  and  that  as  appel- 
lant passed  by  Dixon  fired  vptm  itlm,  and 
that  ainellant  shot  In  self-defense.  The  evi- 
dence is  that  Lillle  Dixon  was  with  her  hus- 
band in  the  yard  at  the  time  the  shooting  oc- 
curred.  The  two  bodies  were  found  in  the 
house,  not  far  apart,  on  the  floor,  and  the 
gun  and  pistol  of  deceased  were  also  found 
in  the  house,  close  together.   There  is  eri- 
dence  that  appellant  may  have  flied  the  first 
shot,  that  mainly  arises  from  the  evid«ice  of 
the  witness  who  testified  to  facts  indicating, 
in  t2ie  Judgment  of  that  witness,  tbB  gun  fired 
before  the  pistol  fired.  The  defendant's  teo- 
timoiv  was  podtive  that  deceased  fired  tlie 
first  shot  The  Issoes  ue  presented  by  the 
facts. 
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Szceiitloit  -was  taken  to  tbe  court's  cbarge 
opon  manslaaghter,  but  under  the  dectstons 
of  this  court  It  is  unnecessary  to  discuss  tbat, 
Inasmuch  as  tbe  bill  of  exceptions  Is  not 
Rpeclflc  enough  to  bring  It  within  the  rule 
laid  down  In  Ryan  t.  State,  64  Tex.  Cr.  R. 
628,  142  S.  W.  878,  Berg  v.  State,  142  S.  W. 
SS4,  and  Byrd  t.  State,  161  S.  W.  1068.  We 
are  of  oirinlon,  howerer.  that  upon  another 
trial  the  charge  on  manslaughter  should  be 
given  free  of  the  objections  now  urged  to  It. 
On  account  of  these  decMons,  however,  the 
matter  ts  not  further  discussed. 

[1]  At  the  request  of  the  state  the  follow- 
ing charge  was  given:  "I  give  you  In  charge, 
as  part  of  the  law  of  self-defense,  that  If 
you  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  tbat  the  defendant  went  to  the 
liouBB  of  deceased  and  made  an  unlawful  as- 
sault opon  llie  wife  of  deceased,  Ullle  Blxon, 
and  shot  her  with  Intent  to  kill  tur,  it  be 
did  BO  shoot  her,  and  that  In  tw  doing  he  was 
not  Juatiflable  under  the  law  of  aelf-d^ense 
glTcn  yon  In  diarge,  then  I  Instmct  yon  that 
Charlie  DIzon,  under  sncb  drcamatances.  If 
be  was  presott  and  saw  audi  assault  was 
about  to  be  comndtted,  would  have  the  right 
to  d^nd  her  against  such  assault,  if  any, 
and  defeidant  was  thereby,  on  account  of 
such  defense  by  the  said  Oharlle  Dixon,  put 
to  the  necessity  of  taking  the  life  of  deceased, 
OurUe  Dixon,  if  he  did,  to  save  his  own  life 
from  an  assault  by  the  said  Charlie  Dlzon  at 
tbe  time  and  place,  you  are  instructed  that 
Ikls  right  of  self-defense  would  thereby  be  cut 
off,  unless  you  further  find  that  In  the  shoot- 
ing, if  be  did  sboot,  or  shoot  at,  Ullle  Dixon 
and  ObarUe  Dixon,  defendant  acted  npon 
adeqoate  canse,  as  explained  to  you  tn  the 
main  charge  on  manslaughter.**  This  dutrge, 
to  say  tlie  least  of  it.  Is  very  confusing ;  bat 
m  are  of  the  oi^nion  the  charge  was  wror, 
and  i^on  a  phase  not  made     the  testimony. 

The  only  eyewitness  who  testified  to  the 
transaction  was  aiveHanf s  wife.  Aftw  tes- 
tifying about  going  to  a  neighbor's  house  and 
getting  tbe  p^per  and  starting  bade  borne, 
she  says:  "The  first  thing  I  nottoed,  as  we 
were  pasring  Charlie  Dixon's  bouse,  Obarlle 
got  up  and  come  out  and  told  Campbell— said, 
'God  damn  it,  didn't  I  tell  you  I  was  going 
to  kill  you  the  next  time  yon  passed  this 
road?  and  he  .commenced  shooting  at  blm. 
Charlie  shot  first  once  or  twice.  Campbell 
shot  we  time,  then  shot  again.  He  shot  once, 
then  waited  a  little  bit,  and  shot  again." 
Without  gdng  intb  tbe  cross-examination  of 
the  wife,  that  Is  her  testimony  In  dii«(  on 
this  particular  phase  of  the  case.  There  is, 
therefore,  no  evidence  before  the  Jury,  as  we 
understand  this  record,  that  justified  the 
ooort  in  giving  tbe  state's  requested  duirge 
tbat  reliant  made  any  nnlawfol  assault 
upon  0ie  wife  of  deceased,  as  indicated  In 
the  requested  charge  given.  This  charge  was 
used  to  ciit  ott  Uke  defendant  from  his  right 
of  Belf-defmse  upon  the  theory  that  be  shot 
at  tbe  wife  <rf  deceased  first,  and  therefore 


he  could  not  justly  In  shooting  deceased. 
Charlie  Dixon.  If  appdlant  shot  at  tbe  wife 
of  deoeftsed  first,  and  her  husband,  CSurUe 
Dixon,  came,  and  then  defendant  sbot  at  blm 
in  defense  of  his  life,  of  course,  aroellant 
would  bave  no  right  of  sdf-defraisek  But 
the  facte  do  not  Justify  such  charge,  and  It 
was  an  unwarranted  llmitetlon  ixtfon  nsjftH- 
lant's  self-defense  theory  under  the  foeta. 
Tbe  charge  should  not  bave  heea  giv«L 

[2]  Bill  of  exceptions  No.  S  was  reserved 
to  tbe  ruling  of  tbe  court  admitting  certain 
testimony.  In  substance,  as  follows:  While 
Tave  White  was  testltring  in  behalf  of  tbe 
stete,  and  after  she  bad  testlfled  that  the  de- 
fendant's dilldren  came  to  ber  house  tbe 
night  of  tbe  homldde,  about  7  o'dodc,  and 
that  nolMidy  came  with  them  to  her  house, 
and  tbat  there  were  two  of  the  dilldren,  the 
oldest  being  about  eli^t  or  nine  years  of  age, 
she  was  then  asked  by  state's  counsel  tbe 
following  question :  "Now,  did  they  say  any- 
thing about  Campbdl  Williams,  or  bis  wife, 
or  what  tb^  were  doing,  or  where  tb^  were 
going,  or  why  they  were  there?"  Appdlant 
objected  m  varloos  grounds,  tbat  tbe  testi- 
mony was  Irrelevant,  and  tbe  answer  thereto 
would  be  hearsay,  and  not  admissible,  and 
was  calculated  to  eUdt  hearsay  testimony, 
which  objection  was  by  tbe  court  overruled, 
and  the  witness  was  permitted  to  answer  tbe 
question  as  follows:  "Wbm  tbey  came  in 
there  tb^  told  me  tbat  their  papa  and  mama 
said— that  was  before  tbc^  left  home— they 
said  tbey  was  going  to  kill  Mr.  Charlie  Dixon 
and  Aunt  liUle ;  that  is  what  tbey  tcM  me 
when  tbey  came  In  tbe  bousa"  To  v^icb  ob- 
jection was  again  Urged,  for  the  reason  that 
the  testimony  was  hearsay,  and  tbat  tbe  wit- 
ness was  not  testifying  from  her  personal 
knowledge  ot  the  ^t,  but  solely  from  in- 
formation derived  fnnn  others,  and  because 
the  same  was  Irrdevant,  hearsay,  and  highly' 
prejudicial  to  tbe  rlgbte  of  tbe  defendant, 
and  was  calculated  to  inflame  the  minds  of 
the  Jury  and  injure  tbe  rlgfats  of  tbe  d^rad- 
ant  end  the  court  overruled  these  objections. 
The  court  in  signing  tbe  bill  thus  ^plains 
it :  "That  the  witness  stated  tbat  *when  tbe 
childr«i  came  in  tbi^  appeared  to  be  badly 
scared  and  exdted,  and  tbe  youngest  was  al- 
most crying.'  IlierefOre  tbe  evidence  was 
admitted  on  the  theory  tbat  same  was  a 
spontaneous  outburst  from  the  children,  was 
tbe  act  itself  speaking  through  the  child,  and, 
occurring  Just  before  tbe  shooting,  is  xeb 
gestn  on  the  qu»tion  of  malice  and  intent  of 
the  defoid^t,  all  of  wbldi  is  fUlly  presotted 
In  Tave  White's  testlnumy  in  8tatom«it  of 
facts." 

Refftroioe  to  tbe  statement  of  ta.ct»  does 
not  explain  anything  further  than  as  stated. 
It  is  shown  by  tbe  evidence  of  tbe  witness 
that  these  dilldren  went  to  her  house  about 
the  time  stated  and  made  these  statoaente  to 
the  witnees  Wbite  as  teatlfled;  at  least  tbe 
witness  so  testifies.  The  bill  of  exceptions 
and  stf^ement  of  facts  both  show  that  appel- 
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last  aod  bis  wifB  wen  not  presoit,  aaO.  knew 
notbing  ot  tbe  BtatementB  made  bj  the.dill- 
iren  to  White.  Tble  testimony  wae.  ctearly 
InadmlgalbliB  under  all  tbe  anthorlttei*  It 
waa  bearsay,  pure  and  simple.  It  could  not 
be  part  of  the  res  ge^ae.  The  chUdrai  were 
not  preauit  at  tbe  bondclde  and  knew  noOk- 
Ing  abont  It  TOe  entire  teatlmony*  Including 
the  witness  White,  ezidndes  tbe  idea  tbat 
the  chlldroL  were  presoit  at  tlw  bomldde, 
and  <£learly  sbows  tb^  were,  at  the  time  of 
tbe  bomldd^  -at  the  house  of  tbe  witness 
Wblte.  It  was  not  legitimate  tesOnuHiy,  and 
was  of  the  most  damaging  character.  These 
chUdroi  were  not  used  as  witnesses. 

For  tba  reasons  Indicated,  tbe  judgmoit  Is 
reversed,  and  the  cause  remanded. 


WILUB  T.  STAm   (No.  2S71.) 

(Coort  of  Criminal  Appeals  of  Texas.  AptU 
16,  1914.    On  MotioD  for  BeheaTing, 
May  20.  1914.) 

X  Hoia«zDs  (S  02*)— MAvsuuaHTiB— FaoTo- 

OADIOIf. 

A  love  letter,  written  by  deceased  to  de- 
fendant's vife,  which  unexpectedly  came  into 
defendant's  possession  a  few  days  before  the 
homicide^  was  not  statutory  adequate  cauee  for 
provocation,  so  as  to  reduce  such  homicide  to 
manslaughter,  where  defendant,  after  receiviag 
the  letter,  was  with  deceased  on  several  occa- 
sions before  the  homicide,  since,  though  insult- 
ing conduct  towards  a  female  relative  is,  under 
the  statute,  adequate  caase,  the  killing  must 
take  place  immediately  upon  the  haimeiilnB  of 
the  conduct  wr  at  the  flnt  meeting  of  the  par- 
ties. 

[Ed,  Note. — For  other  cases,  see  Homicide, 
CenL  Dig.  |8  76,  77;  Dec.  Dig.  |  52.*] 

2.  HouiciDE  (g  181*)— Adhissibilitt  of  Evi- 
nBifCB— Pbbtious  Quabeel  and  III  Feel- 

XHO. 

^nioagh  Boch  letter  was  not  Bta,tntory  ade- 
quate cause,  yet  it  could  be  and  should  be  con- 
sidered by  the  Jury  in  passiag  upon  defend- 
ant's state  of  mind  at  the  time  of  the  killing. 

CBkL  Note. — ^For  other  cases,  see  Homi<dde, 
Gent.  Dir.  H  383-386;  Dec.  Dtg.  I  181.*} 

S.  HOUICIDK  (S  42*}— MaNSLAUOHTBB—PBO VO- 
CATION. 

Deceased  boarded  at  defendant's  hotel  un- 
til trouble  arose  because  of  bis  attentions  to 
defendant's  wife,  which  also  caused  defendant's 
wife  to  leave  him,  going  to  ber  father's  home. 
On  tbe  morning  of  the  notnicide  defendant  re- 
ceived a  letter  from  Us  wife  in  reply  to  a  let- 
ter from  him,  informing  him  that  she  was  writ- 
ing to  deceased,  and  that,  as  they  had  separat- 
ed, she  wanted  him  to  leave  her  alone,  tbat  she 
would  write  to  whom  she  ideased,  etc.,  which 
fects  were  already  known  to  defendant.  Held. 
in  view  of  defendant's  pre^ous  knowledge  of 
all  the  facts  contained  in  the  letter,  snch  let- 
ter was  not  in  Itself  statutory  adegoate  cause 
to  reduce  the  killing  to  manslaughter,  unless  it 
led  defendant  to  believe  that  deceased  bad  been 

Suilty  of  adultery  with  hla  wife,  and  whether  it 
id  so  lead  him  was  property  sabmltted  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  65,  66;  Dec  Dig.  {  42.*] 

4.  HouiciDE  (f  239*)— Aduisbibujtt  or  En- 

OENCE— PBElfEDITAmON,  DELIBB&ATION,  ETC. 

—Previous  QcrABRELs  abd  Iu.  FracLXiro. 
Though  snch  letter  in  itself  was  not  suf- 


ficient provocation,  yet  it  ml^t  be  wben  coa- 
sidered  with  all  the  antecedent  condact  and  acts 
of  deceased. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  502;  Dec  Dig.  |  239.*] 

6.  HouciDE  (I  2D&*)  —  HANBumaam  — 

Pbovocation. 

While  the  provocation,  to  reduce  a  homi- 
cide to  manslBQghter,  must  ariie  at  the  time  of  j 
the  commission  of  tbe  offense,  yet  antecedent 
matters  should  be  considered  in  passion  upon 
tbe  state  of  defendant's  mind;  but  tbe  court  j 
should  not  enumerate  them,  but  tell  the  Jnry 
that  they  must  look  to  all  the  UneU  and  cir- 
cumstances in  the  case. 

[Ed.  Note.— For  other  cases,  see  Homi<ade, 
CenL  Dig.      606-609;  Dec  I^.  {  295.*] 

6u  Cbihinal  Law  ({  1092*)— Pbeseictatios 

AND    BESEBVATION    IN    LOWKB    COUKT  OF 

Gbounds  ot  Review— BxoKPnoNS. 

Bills  of  exceptions  not  properij  filed  with- 
in tbe  time  allowed  by  law  cannot  be  consider- 
ed on  appeal. 

[Ed.  Note.— For  other  cases,  see  CMminal 
£aw,  Cent  Dig.  ||  2803,  2829.  2834-2861, 
2919;  Dee.  Dig.  S  1092.*] 

DavldsMi,  J.,  dlssentiiv. 

Appeal  from  District  Court,  McLennan 
County;  Richard  I.  Munroe,  Judge. 

Frank  Willis  was  convicted  of  murder  In 
the  second  degree,  and  be  appeals.  Affirmed, 
and  motion  for  rehearing  overruled. 

Dan  Jackson,  of  El  Paso,  and  Joe  W.  Tay- 
lor, of  Waco,  for  appellant  O.  EL  Lane,  Aast 
Atty.  Oen.,  for  tbe  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  murdw  in  the  second  de- 
gree, and  his  punishmuit  assessed  at  fifteen 
years'  ccmflnement  in  tbe  penitentiary. 

This  case  was  tried  In  1911,  and  for  more 
than  two  years  the  record  was  not  filed  in 
this  court,  and  when  filed  no  statement  of 
facts  accompanied  It;  but  appellant's  coun- 
sel filed  an  affidavit  stating  that  he  had  se- 
cured the  approval  of  and  filed  a  statonent 
of  facts  within  the  time  provided  by  law,  and 
asked  that  this  court  postpone  consideration 
of  tbe  case  until  the  statement  of  facts  could 
be  sttbstltoted.  tinder  article  884  of  the 
Code  of  Criminal  Procedure  of  1895,  of  course 
time  was  granted.  BubseQuantlj  we  are  In- 
formed tbat  by  Kerdi  tbe  statement  of  fscts 
was  found,  and  it  la  now  on  file  In  tbls  court 
and  shows  to  have  been  filed  in  tbe  court 
below  Within  tbe  time  allowed  by  law.  Snch 
negligence  is  inexcusable,  for  now  It  will 
soon  be  tbree  years  since  this  case  was  tried 
in  the  conrt  below,  and  It  te  sncb  delays 
as  this  tbat  bas  caused  diacuadim  ot  and 
donand  for  change  in  our  prooednxe^  when 
a  change  in  procedure  in  tbis  matter  is  not 
so  much  demanded  as  a  complianee  witb  Uie 
law  as  It  is  written. 

The  court  only  submitted  murdor  in  tbe 
eecoxA  degree  and  manslan^ter  In  bis 
<diarge,  and  folly  presmted  tbe  law  of  self- 
defense  and  Insanity  aa  applleaUe  to  Uie  evi- 
dence. The  main  complaint  as  to  this  charge 
is  to  that  part  snbmltUiig  tbe  issoe  of  maa- 
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Maugbter;  It  belns  emended  ttiat  It  Is  too 
restrtctlT^  etc.  The  facta  In, tills  case  wmild 
sliow  tliat  aivsUsBt  waa  a  married  man,  and 
kept  a  botel  at  Eddy.  Dee^ued  worked  at 
a  Bbi  and  boarded  at  lyipellant's  bot^  Ap> 
pellant  became  Jealous  and  anspkioiis  of  tbe 
ettentioiw  deoeaaied  waa  vaylng  t»  tali  wlte, 
and  testifies  to  many  drcnmstanoeB,  which 
Anally  led  to  a  bieacb,  and  deceased  quit 
boardlns  at  Oils  hotel  and  went  elsewhere  to 
board.  .  It  also  caused  a  breach  between  ap- 
pellant and  his  wife,  and  after  several  quar- 
rels or  scenes  appetlanf s  wife  left  and  wait 
to  Tlslt  her  tether  at  San  Saba,  and  brother 
at  Lometa.  He  contoids  that  he  did  not 
know  that  this  was  a  permanent  s^iatlon, 
end  he  vMted  her  at  the  home  of  her  brother 
in  liometa,  and  while  there  by  going  to  the 
post  office  he  secured  a  letter  addressed  to 
his  wife  signed  "K.  C."    The  letter  reads : 

"Eddy  Texas.  Mrs.  Temple  Willis,  Lome- 
ta, Texas.  Dearest  one;  Will  ans.  your 
sweet  letter  which  I  received  this  morning, 
listen  dear  frank  left  this  morning  and  tbe 
letter  I  got  was  broken  open  and  had  been 
red  before  I  got  It  it  was  opened  while  In 
the  post-offlce.  Girl  I  wonld  give  anything 
to  see  yon  and  talk  with  you  for  awMIe  and 
you  dont  want  to  see  me  any  more  than  I  do 
you.  Sweet  Heart  I  cant  write  much  for 
f  mnk  lias  gone  and  he  may  call  for  your  mail 
so  if  you  get  this  write  and  let  me  no,  and 
I  will  write  more  next  time.  IfC  I  dont  hear 
from  you  I  will  keep  writing  so  dont  worry 
about  me  I  will  come  out  all  write.  I  may 
get  kUled  but  he  wUI  haft  to  do  It  dont  think 
nuytblng  A  bout  this  writing  until  I  see  what 
Is  going  to  come  up  and  I  will  write  often  Iff 
ever  thing  Is  all  write  So  lore  me  and  stay 
with  me  and  we  will  come  out  .all  write.  I 
took  np  for  you  and  would  do  it  again  iff 
necessary  So  bee  good  and  true  and  I  will  do 
the  same.  Yours  forever  K.  G." 

After  getting  Oils  letter,  he  and  his  wife 
again  had  words,  and  the  record  would  au- 
thorize the  Jury  to  conclude  that  af^llant 
was  then  Informed  by  hla  wife,  if  he  had  not 
been  so  Informed  prior  thereto,  that  the  sepa- 
ration waa  permanent  After  leaving  Lometa, 
appellant  went  to  Dobbin,  and  on  September 
24th  wrote  deceased  tbe  following  letter: 

"Bnd  Albright  Your  plans  are  known  Dont 
carry  themont  Stopl  ThinkI  Dont!  Dontl 
8-palr  of  ^es  are  on  yon.  Tbke  warning!* 
Dont  go  no  further  Ton  know  what  I  mean. 
It  Is  not  J.  O.  Yon  dont  know  m&  WiU  be 
near  yon  when  you  get  this.  Yon  are  not  all 
to  blame  No  harm  will  be  done  yon.  Do 
right  Ijetten  have  not  all  reached  th^r  des* 
tlnatlon  niat  la  e&ons^" 

Enrelope:  "Albert  Albright,  Eddy,  Tfexas." 

Postmarked:  "Dobbin,  Tex.,  Sept  24, 1910." 

Appellant  returned  to  Eddy  and  frequoitly 
met  deceased  after  he  had  secured  the  "E.  G." 
letter  and  written  the  letter  her^  coirfed. 
In  thct  he  was  In  the  barber  dtop  In  Eddy 
with  deceased  on  Saturday  night,  and  In  a 
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restaurant  with  bim  on  Sunday,  Just  prior 
to  the  killing  Monday  morning,  October  10th. 

There  Is  another  letter  In  the  record  which 
appellant  says  he  received  from  his  wife  on 
the  morning  be  killed  deceased.   It  reads: 

"Yea  Frank  I  got  your  letter  and  I  have 
been  writing  to  Albert  and  he  has  been  writ- 
ing to  me.  What  la  it  to  you— we  are  s^ 
arated,  so  yon  let  me  fttone.  Yon  had  better 
let  him  alone,  it  jm  dont  he  will  fix  you ;  he 
said  that  he  had  taken  all  that  he  waa  going 
to  take  off  of  yon — now  one  of  you  will  get 
killed  If  you  dont  let  me  alone.  He  is  not 
afraid  of  yon  and  I  dont  think  yooAre  afraid 
ot  him.  I  dont  want  neither  one  of  you  to 
get  killed,  bat  Frank  listen  to  me;  he  will 
kill  yon— so  yon  tend  to  yoor  own  business. 
I  have  left  you  and  I  wlU  write  to  any  one 
I  please.  Tunpie." 

Mia.  WllUs  testifies  she  wrote  appellant 
this  letter  on  Friday  or  Saturday  before  the 
killing  on  Monday  morning.  He  says  he 
did  not  reo^ve  it  until  Monday  morning, 
and  had  not  received  it  when  be  was  in  the 
barber  shop  with  deceased  on  Saturday 
night,  nor  when  he  with  him  on  Sun- 
day. The  state's  eridoKe  is  that  while  de- 
ceased. Albert  Albright  was  In  the  tailor 
shop  of  O.  L.  \^ks  Monday  morning,  sitting 
on  a  table  or  counter,  and  while  Wicks  was 
showing  J.  W.  Morrow  some  samptes  of 
doth,  appellant  came  to  the  tailor  shop  and. 
without  a  word  being  passed,  shot  Albright 
who  fell  to  the  floor,  appellant  contlnning  to 
shoot  bim  or  ahoot  at  him ;  that  so  far  as 
th^  noticed  appellant  said  nothing  to  de- 
ceased, nor  deceased  to  him;  tllat  Albrl^t 
made  no  more  or  demonetntton  of  any  kind. 
Appellant  testifies  that  he  was  In  the  tailor 
shop  when  deceased  came  in.  being  behind 
Mfflrrow  and  Wicks,  with  hla  back  to  the 
door ;  that  he  heard  th^  speak  to  Altolght 
and  he  turned  and  looked  around;  that  de- 
ceased waa  leaning  against  the  counter,  and 
as  he  looked  around  deceased  gave  him  an 
angry  and  threatening  loc^  and  reached  for 
his  hip  pocket  as  if  to  draw  a  platol.  and  he 
thou^t  his  life  was  in  danger,  when  he 
shot  deceased  and  Idlled  him.  While  the 
record  is  raOier  voluminous,  yet  we  tliink 
this  is  a  sufficient  statement  of  the  case  to 
rendw  intelligible  the  rulings  herein  made. 

On  the  Issue  of  manslaughter,  after  de- 
flning  manslaughter  as  it  is  deSned  in  the 
statute,  the  court  Instmcted  the  Jury:  "The 
following  are  deemed  adequate  causes :  In- 
sulting words  or  conduct.  If  any,  of  the  per- 
son killed  towards  a  fonale  relation  of  the 
party  guilty  of  tbe  homicide.  Wbra  it  is 
sought  to  reduce  an  nnlawfat  Mlllng  to  the 
grade  of  manslaughter  by  reason  of  such  in- 
sulting words  or  conduct,  If  any,  towards  a 
female  relation,  it  must  appear  that  the  UU- 
Ing  took  place  imme^tely  upon  the  happen- 
ing of  the  insulting  conduct  or  the  uttering 
of  the  insulting  words,  or  so  soon  thereafter 
as  the  party  killing  may  meet  with  the  party 
killed  after  having  been  informed  of  such 
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Insnlts.  In  determining  wheflier  or  not  tbere 
woB  adequate  cause,  tite  Jnry  faave  t3ie  riglit 
to  consider  all  Uie  facts  and  etrcnmstances 
In  erldenoe,  both  tefore  and  at  the  time 
of  the  killing."  He  also  at  the  nqoeet  of 
appelant  gave  the  following  special  charge 
as  a  part  of  the  law  of  the  case:  "Ton  are 
instmcted  that,  if  you  should  find  from  the 
evidence  that  <m  Oie  morning  ot  tbo  homi- 
cide, and  shortly  prior  ttiereto,  the  defend- 
ant received  a  letter  written  by  his  wife,  the 
reading  of  which  produced  in  the  mind  of  the 
defendant  the  honest  belief  that  the  de- 
ceased had  committed  adultery  with  Temple 
Willis,  tlie  wife  of  d^endant,  and  that  such 
knowledge  produced  such  a  degree  of  anger, 
rage,  or  resentment  as  to  render  the  mind 
of  Frank  Willis  incapable  of  cool  reflection, 
and  that,  while  laboring  xtaHex  snch  degree 
of  anger,  rage,  or  mentment,  he  shot  and 
thereby  killed  deceased  on  the  first  meeting 
after  receiving  such  letter,  and  that  his  act 
was  not  Justifiable  by  reason  oi  his  acting  in 
sdMefense,  or  while  he  was  insane,  thai 
and  In  that  eroit  he  would  be  guilty  of  man- 
slaughter, and  you  should  say  by  your  ver^ 
diet  affixing  the  penalty  therefbr." 

[1»  t]  We  do  not  think  it  can  be  contended 
ttiat  the  lettOT  herein  copied  signed  "K.  O." 
could  in  taw  be  deemed  adequate  caose  un- 
der the  evidence,  ft>r  annllant  had  met  de- 
ceased a  number  of  times  after  he  had  re- 
ceived and  read  that  letter;  In  fact  bad 
written  to  deceased  the  letter  herein  copied. 
So  in  law  that  passes  oat  as  presoittng  "ade- 
quate cause''  to  reduce  the  oftense  to  man- 
slaughter ;  but  appellant  Is  ri^^t  In  bis  con- 
tention that  It  could  be  and  should  be  ccm- 
sidered  by  the  Jury  In  passing  on  hte  state 
of  mind  at  the  time  he  shot  deceased.  If 
it  were  not  for  the  fitct  that  he  had  received 
the  letter  from  his  wife  on  the  morning  of 
the  homicide,  the  letter  signed  "K.  C"  would 
be  a-  most  cogent  clrcnmatence  to  prove  a 
premeditated  kiUing;  instead  of  tmdlng  to  re- 
duce the  grade  of  the  offense  to  manslaugh- 
ter. In  passing  on  this  character  of  ques- 
tion in  the  case  of  Miles  v.  State,  18  Tex. 
App.  170,  Judge  Hurt  says:  "While  it  is  true 
that  the  provocation  mast  arise  at  the  time 
of  the  Gommlsslon  of  fbe  offense,  and  the 
passion  must  not  be  the  result  of  a  former 
provocation,  yet  In  passing  upon  the  suffi- 
ciency of  the  provocation,  and  on  tlie  eftectn 
of  the  passion  upon  the  mind  of  the  d^end- 
aut  the  past  condnet  of  the  deceased  toward 
defendant,  his  threato  and  bearing,  In  fitct 
all  the  ftiete  and  circumatances  in  the  case, 
should  be  considered  by  the  Jury.  An  act 
standing  aUme  may  not  be  a  snffldent  prov- 
ocation, bat  may  be  ample  when  it  Is  one 
of  a  series  of  similar  acts,  or  when  it  has 
been  preceded  by  an  insolent  and  aggravating 
coarse  of  conduct,  whether  sin^r  or  not  to 
the  act  onnmltted  at  the  time  of  the  homi- 
cide. We  are  of  the  opl^n  that  tlie  charge 
of  the  court  was  too  restrictive  upon  the 
subject,  and  that  the  attention  of  the  Jury 


should  have  been  directed  to  at!  Uie  tmetm  of 
the  case,  not  by  the  special  enuowmtlon  of 
each;  but  tb^  Should  have  been  told  that. 
In  passing  upon  the  snfflcieDcy  of  the  prov- 
ocation, and  the  effects  of  the  pudon  upon 
fbe  mind  of  the  defendant,  tbey  must  look 
to  aU  the  fhcts  Id  tlie  case." 

It  is  seen  tliat  Judge  Hurt  says  antecedent 
matters  can  be  looked  to  In  passing  on  the 
state  of  mind  of  appellant,  but  Oie  oomt 
should  not  enumerate  them,  but  tlie  Jury 
should  be  talA  that  they  must  look  to  all  the 
facte  and  drcamstanoes  in  the  case.  Judge 
DavldHon,  in  the  case  of  Beinhardt  t.  Sute^ 
(to  Tex.  Or.  B.  662,  133  S.  W.  269^  Id  over- 
ruling  the  state's  motion  for  a  rehearing, 
aptly  and  t»sely  states  the  rale  to  be :  "Had 
the  Jury  been  instructed  with  regard  to  these 
utraneous  matters  which  necessarily  enter- 
ed toto  the  ndnd  of  the  appellant,  it  is  possi- 
Ue'  and  fully  probable  that  Us  punlstaiDeni, 
although  convicted  of  ma na laughter,  might 
have  been  less  than  the  five  years,  the  maxi- 
mum penalty  which  was  j^ven  him  by  the 
Jury.  This  evidence  certainly  had  a  t«iden- 
cy  to  enhance  the  passion.  It  was  tlie  be- 
ginning and  cause  of  the  passion,  and  the 
drcnmstances  occurring  subsequently  added 
to  this  passion,  and,  wMle  he  ootOd  not  retg 
upon  the  occurrences  of  the  prcvioua  i^ht  at 
a  batit  of  inoKsIauffAter,  because  the  insnlt- 
ing  conduct  had  occurred  in  his  presence  and 
had  passed,  yet,  to  viewing  the  transaction 
at  the  time  of  the  homicide,  these  drcnm- 
stances were  of  the  most  cogent  and  terrific 
force."  And  It  ^rtll  be  fbund  by  re£etence 
to  all  of  our  dedslons  that,  if  insult  to  a 
female  relative  Is  relied  on  to  reduce  the 
ofFense  to  manslaoghter,  the  killing  must 
take  place  at  the  first  meeting  after  the  oc- 
currence, and  the  court  should  so  instruct  the 
Jury,  and  under  no  phue  of  the  case  conld  a 
previous  Inault  be  adequate  cause,  where  the 
parties  had  met  and  passed,  and  such  previ- 
ous insult  can  only  be  considered  to  passing 
on  appellant's  stete  of  mind,  etc,  at  ttie 
time  of  the  homicide.  In  all  other  cases  the 
provocation  mutt  orfoe  ot  the  Mste,  and  tfie 
antecedent  drcnmstances  can  be  looked  to  in 
passing  on  the  adequacy  of  the  cause  and 
the  state  of  mind  ct  the  pmon  on  trlaL 

[t-l]  It  is  not  shown  by  the  record  that  ap- 
pellant knew  of  any  mlBOondnct  of  deceased, 
after  he  had  seen  and  passed  him,  except 
such  as  ml^t  be  Inferred  from  the  letter 
received  from  his  wife;  and  the  court  apt- 
ly to  the  special  charge  given  instmcte  the 
Jury  that^  If,  this  letter  led  him  to  believe  that 
deceaaed  and  his  wife  had  been  guilty  of 
improper  conduct,  he  would  be  guilty  of  no 
higher  offense  than  maoalaogbter,  and  it  «a« 
tor  the  Ju^,  and  not  tills  court  nor  ttie  trial 
court,  to  draw  the  dedncdons  from  the  lan- 
guage used  In  the  lett«r.  It  may  be  that 
this  letter  emphasised  the  fact  that  ^ 
was  writing  to  his  wife,  a  fact  already  known 
to  him.  and  he  met  and  passed  deceased  aft- 
er reodvlng  that  Information,  and  It  may 
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be  tbat  prior  to  that  time  he  had  a  linxer- 
ing  hope  that  a  reconciUatlon  between  him- 
self and  hlB  wife  might  be  brought  about, 
and  this  letter  blasted  that  hope;  but,  with 
the  knowledge  of  facts  already  Imown  to  him, 
this  would  not  be  statutory  adequate  cause, 
bat  it  would  be  an  Incident  to  be  considered 
with  other  facts  and  drcumstances  in  the 
case  ae  to  whether  adequate  cause  existed. 
uBd  the  court  did  ao  inform  the  Jury  fii  the 
following  langoftge:  "It  I0  your  duty.  In  de- 
termining the  adequacy  of  the  proToeation 
(if  any),  to  oonalder  In  connection  therewith 
all  the  facts  and  drcumstances  in  evidence 
in  the  case,  both  before  and  at  the  time  ct 
the  hilling,  and,  if  yon  find  Ifuit  by  reason 
thereof  the  defendant's  ndnd  at  the  time  ot 
the  kiUlng  waa  incapable  of  cool  r^lectton, 
and  that  said  facts  and  drcumstances  were 
sufficient  to  prodnoe  anch  state  of  mind  In 
a  peram  of  ordinary  temper,  then  the  proof 
as  to  the  snffldency  of  the  piOTOcattoQ  satls- 
flea  the  requirements  of  the  law,  and  so  In  this 
case  you  will  consider  all  the  facts  and  cir- 
cumstances in  evidence  in  determining  the 
condition  o(  the  defradanf  s  ndnd  at  the 
time  of  the  alleged  kllUng,  and  the  adequacy 
of  the  cause  (if  any)  producing  such  condi- 
tion.' Had  the  letter  written  by  the  wifb 
In  and  of  itself  been  a  statutory  adequate 
cause,  appellant's  complaints  might  be 
well  founded ;  but  it  is  only  by  inferaice  or 
deduction  that  the  language  used  would  be 
adequate  cause  In  law,  and  the  court  in- 
structed the  Jury  spedflcally  as  requested  by 
appellant  that  if,  from  the  language  of  the 
letter,  an  impression  was  made  on  defend- 
ant's mind  leading  him  to  believe  that  his 
wife  and  deceased  bad  been  guilty  of  adul- 
tery, this  would  be  adequate  cause;  and  it 
was  proper  for  the  court  to  instruct  the  Jury 
that,  In  passing  on  this  question,  they  should 
consider  all  the  facts  and  drcumstances  in 
the  case,  and,  If  all  together  were  suffident 
at  the  time  of  the  killing  to  create  this  Im- 
pression in  his  mind,  and  to  render  defend- 
ant's mind  Incapable  of  cool  reflection,  it 
would  reduce  the  offense  to  manslaughter. 
In  other  worcte,  if  the  letter  written  by  the 
wife  was  clothed  In  language  that  would 
lead  an  ordinary  man  to  beliere  that  deceas- 
ed and  his  wife's  conduct  was  such  as  to  be 
an  Insult  to  an  ordinary  man,  this  would  be 
statutocy  adequate  cause;'  If  not,  yet  it 
might  be  considered  with  other  facte  and  dr- 
cumstances in  evidence  in  passing  on  that 
Issne.  What  la  in  this  letter?  It  tells  him 
his  wife  waa  writing  to  deceased,  and  he  was 
writing  to  her.  Re  had  known  this  fact  for 
a  month,  and  passed  and  repassed  deceased. 
It  recites  they  had  separated,  and  she  wanted 
apiiellant  to  let  her  alone,  that  she  would 
write  to  whom  she  pleased.  If  this  had  been 
the  first  Information  ypellant  had  received 
that  deceased  was  corresponding  with  his 
wife.  It  might  be  adequate  cause;  but  this 
fact  was  known  to  him  before  Iw  tecelved 


this  letter,  and  he  had'  not  called'  dec^jised 
to  account  for  It  when  he  met  him.  It  then 
goes  on  and  advises  appellant  to  let  deceased 
alone,  and  It  might  be  said,  it  threatens,  if 
he  did  not  do  so,  deceased  would  kill  him; 
but  this  would  not  be  stetatory  adequate 
cause,  but  would  be  considered  a  drcum- 
atance  with  the  other  facts  and  drcum- 
stances In  the  case.  Not  only  had  an>ellant 
seen  the  "K.  O."  letter,  but  he  testlfled  to 
many  facts  and  drcnmsteucos  occurring  at 
the  hoUi  prior  to  the  separation;  bnt  all 
this  time  he  waa  daily  coming  in  contact 
with  deceased,  and  it  would  have  been  im- 
proper for  the  court  to  have  undertaken  to 
have  enumerated  these  various  matters,  for 
none  of  them  in  law  were  statutory  adequate 
cause  at  the  dme  of  the  kUUng.  If  thore 
waa  statutory  adeiiaatft  eauss.  It  most  arise 
from  ttie  letter  mittxsa  by  bis  wife  to  him, 
Tlewed  In  the  llg^t  of  all  tlie  antecedent 
drcomstances  in  eTidenoSi  It  is  not  a  case 
where  the  language  used  in  the  letter  is  in 
and  ot  itself  adequate  canse  in  law;  Int  to 
render  tt  so  it  took  a  eonslderatkHi  of  the 
prerious  acts  and  ccmdnct  While  it  is  true 
that  when  he  recelTed  the  "K.  a"  letter,  had 
the  killing  taken  place  when  he  first  met  de- 
ceased dwreafter,  this  wonld  In  law  be  ade- 
quate evaae  In  and  of  itself ;  but  he  by  Ids 
acte  and  condnct  condoned  this,  and  then  it 
became  Uke  any  fact  In  erideoce  a  circum- 
stance to  be  considered  with  the  other  facts 
in  evidence,  and  it  would  have  t>sen  error 
and  upon  the  weight  of  Qw  testimony  for  the 
court  to  have  selected  this  isolated  drcum- 
stance  and  instmcted  tiie  jury  in  regard  to 
the  wtAght  to  be  given  thereto.  The  court's 
Charge  as  a  whole,  together  with  the  special 
diarge  given  at  appellant's  request,  fairly 
and  fully  presented  the  law  of  manslaughter 
as  applicable  to  the  evidence  adduced  on  this 
trial,  and  it  Is  not  subject  to  the  critidsms 
of  appellant  The  court  also  fairly  and  fuUy 
pres«]ted  the  law  of  self-defense  and  insan- 
ity as  made  by  the  testimony.  In  fact  we 
think  the  court's  charge  as  a  whole  is  sub- 
ject to  none  of  the  critidsms  contein^  In 
appellant's  motion  for  a  new  trial,  and  so 
ably  argued  and  presented  in  his  brief. 

II]  The  bills  of  exception  In  regard  to  the 
introduction  of  evidence  cannot  be  considered 
by  us.  The  rules  governing  such  matter  are 
stated  by  this  court  in  the  case  of  Biojas 
V.  State,  36  Ter.  Or.  R.  185,  36  B.  W.  268, 
and  cases  there  dted.  So  far  as  we  have 
been  able  to  ascertain,  the  rules  there  an- 
nounced have  always  been  followed  by  this 
court  One  must  use  due  diligence  In  secur- 
ing the  aiiproval  of  his  bills  of  exception, 
and  see  that  they  are  properly  filed  within 
the  time  the  law  permits  this  to  be  done. 

The  judgment  is  affirmed. 

DAVIDSON.  J.  (dissenting).  L  In  view  of 
all  the  facte  found  In  this  record,  I  do  not 
believe  conviction  for  an  oflOise  higher  than 
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manalant^ter  la  Jnatlfledl  Tbat  OeceueA' 
brought  abont  tlie  separation  of  appelant 
and  Ilia  wife  la  not  debatable.  Ontete  was  no 
bttiw  eawe  Cor  tbe  tnrable  attenqitea  to  be 
Bbown.  That  deceased  perhaps  went  farther 
tban  alienation  and  acsniatlon  of  tbe  parties 
la  jnstifled  by  the  fiacts.  Tbe  letter  received 
a  tew  moments  before  the  killing  placed  bis 
mind  beyond  cool  reflection,  and  thit  U  the 
cause  for  the  fclllln«;  viewed  in  the  light  of 
other  conduct  by  deceaaed.  Stewart  t.  State, 
52  Tel.  Or.  B.  278^  106  S.  W.  809. 

2.  The  defendant  waa  entitled  to  a  diarge: 
(1)  Snbmlttlng  Insulting  eondnct  afflrmattve- 
■ly  and  separately  from  drcnmBtances  gener^ 
ally.  (10  Another  distinct  charge  on  com- 
bination of  canses,  preriona  conduct,  etc.  I 
do  not  think  tSie  charge  was  anffldent,  nor 
the  verdict .  jurtlfled  for  murder. 

On  Motion  for  Behearlng. 

HABPBB,  J.  Appellant  has  filed  a  motion 
for  rehearing  reciting  at  length  the  testi- 
mony of  app^ant;  and  that  introduced  in 
bis  beUalf,  and  says  tbls  would  show  no  high- 
er grade  of  offense  tban  manslau^ter.  If 
appellant  was  not  Insane,  and  he  did  not  act 
In  self-defense.  Unfortnnately  for  appellant 
this  is  not  all  tbe  evidence  In, tbe  record; 
but  this  court,  as  did  the  Jury,  must  take  into 
consideration  all  the  evidence  offered  In  be- 
half of  the  state,,  and  from  all  the  testimony 
adduced  pass  on  tbe  Issues  raised.  Appel- 
lant takes  his  evidence  alone,  that  w  Satar- 
day  night  before  the  killing  wher^  he  stat- 
ed he  had  heard  certain  mattes  about  his 
(Wife  leaving  her  brother's  residence,  and  that 
hejthougliC  she  bad  fled  with  deceased,  abont 
:htm.«(4BS  to  Temple,  what  was  there  said 
and  lione,'  and  about  the  inquiry  he  made  to 
-l«ctate<tbe  deceased  on  Saturday  night  and 
SttnAay.  If  the  jury  had  believed  this,  doubt- 
less-their  verdict  might  have  been  different 
HMt  that  such  evidence  did  not  present  the 
.true- .state  of  facts  was  evidently  found  by 
•the  Jury.  The  state  offered  evidence  that 
appellant  was  in  Eddy  Saturday  nlgbt  and 
Sunday,  and  not  In  Temple,  and  that  he  was 
with'  deceased  In  the  barber  shop  at  Eddy 
Saturday  night,  and  with  him  in  the  restau- 
-rant  in  Eddy  on  Sunday  evening  and  appel- 
lant shortly  after  tbe  killing,  in  talking  with 
.George  Morris,  asked  Morris  if  he  knew  be 
(Morris)  had  prevented  falm  fTtnn  killing  Al- 
brigbt  Sunday  night  in  the  restaurant;  that 
he  intended  to  kill  him  Sunday  night,  and  he 
(Morris)  walked  between  them. .  Morris  also 
said  that  appellant  said  that  he  saw  Albright 
in  tbe  barber  shop  Saturday  night,  and  that 
he  Intended  to  kill  him  when  he  got  out  of 
the  barber  chair,  and  would  have  done  so  but 
that  Fergnsout  the  barber,  was  betweoi  him 


and  Albrii^t,  and  be  was  nfkmUl  lie  would 
kill  tbe  barber.  Monis  swean  pobUIt^  hm 
saw  appellant  and  deceased  In  the  reatanrant 
together  on  Sunday  night  before  tbe  UUlnc 
the  next  morning.  B.  a  Elliott  teflUBed  be 
heard  appellant  make  these  -statementa  to 
Mr.  MorHa.  WUl  Bntfand  teetifled  tn  Oie 
state  that  appellant  and  deoeaaed  were  In 
Vergnson's  barber  aluv  together  Satnrday 
night  before  me  killing  on  Monday.  Ttaos  It 
la  diown,  if  tbe  testimony  offered  by  tba  state 
la  tm^  and  appellant  told  the  tmtli  Aoitly 
after  tbe  kilUng,  he  waa  not  In  Temirie  Sat- 
urday  night,  and  none  of  those  things  took 
^ace  that  app^nt'a  attorney  namtes  ao 
tragically  In  ,bls  argnment.  based  on  appd- 
lant's  testlnifniy  <m  Uiis  tilaL  In  his  motion 
the  contention. ia  also  made  that  deceased 
and  appellant* a  wife  had  he»  gnll^  4rf  adul- 
tery, yet  a  few  days  after  the  kUUns  appeir 
lent  teetifled  at  the  eramlnlng  trial,  and 
swore,  "I  do  not  believe  that  End  Albrlg^it 
[deceased]  ever  bad  intercourse  witta  my 
wife."  It  be  did  not  so  believe  at  tbe  ttme 
of  the  killing,  and  he  so  testified  under  oath. 
It  Is  not  strange  that  the  Jury  did  not  give 
great  weight  to  hla  testimony  on  this  trial 
that  he  did  so  believe,  and  especially  so  when 
he  also  teetifled  before  tbe  grand  Jury  ttaat 
he  did  not  so  believe,  and  In  hla  testimony 
before  the  grand  Jury  appellant  admits  be 
saw  deceased  Sunday  night  in  Eddy,  tbere- 
fore  It  is  not  strange  that  ttie  Jury  did  not 
place  much  faith  In  his  testimony  on  this 
trial  when  he  said  he  thought  he  had  run 
off  with  his  wife  Saturday  until  he  met  him 
Monday  morning.  :  Ttie  other  facts  which  ap- 
pellant recites  in  his  motion  as  showlns  there 
was  no  higher  grade  of  offense  than  man- 
slaughter made  by  the  evidence  are  met  In 
the  same  way  by  ttie  testimony  ottoed  by  tbe 
state. 

Appellant  Insists  that,  although  his  bills 
were  not  filed  for  more  than  100  days  after 
court  adjourned,  yet,  as  there  was  a  mistake 
of  law  as  to  when  they  should  have  been  fil- 
ed, we  ought  to  consider  them.  In  the  case 
of  George  v.  State,  26  Tex.  App.  229,  8  S.  W. 
25,  a  much  stronger  case  was  made  l^ally, 
and  from  an  equitable  standpoint,  yet  tbe 
court  struck  them  from  the  record.  Appel- 
lant used  not  one-half  the  diligence  the  at- 
torneys in  that  case  show  they  used;  in 
fact  In  this  case-the  use  of  diligence  to  have 
the  bills  filed  is  not  shown,  out  a  mistake  as 
to  the  law  Is  only  pleaded. 

The  court's  cba^e,  especially  when  we 
consider  the  special  charges  given  at  appel- 
lant's request,  was  a  full,  fair,  and  apt  pres- 
entation of  the  law  as  applicable  to  the  tes- 
timony adduced  on  this  trial;  and  the  mo- 
tion tot  r^earlng  la  overruled. 
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A.  J.  BZBDSONG  ft  SON      ALLEN  et  aL 

<No.  614.) 

(Conrt  of  CUtU  Appeals  of  Tezu.  Anwrillo. 
Hay  2.  1914.) 

1.  EviDBNOt  (i  2S0*)— ADMianBiLiTT— Ln- 

TEHS. 

In  an  action  for  the  eoufmAon  ot  eotton, 
which  a  chattel  mortgasee  daimed  under  a 

mortgage  made  by  a  landowner  before  he  con- 
veyed to  defendants,  a  letter  written  by  the 
landowner,  explaining  that  he  had  sold  the  land 
and  was  renting  fnnn  the  grantee  on  shares, 
and  tlMt  defendants  were  to  take  the  first  cot- 
ton, is  admimible  only  against  the  writer, 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  11  835-S&1;  Dec.  Dig.  fi  280.*] 

2.  EviDENd     (I    688«)  — WaiflHT— Sum* 

CJENCT 

The  jnry  are  not  bound  to  aee^  tha  testi- 
mony of  the  partiea  to  th«  caneew 

[Ed.  Notfc— For  other  cftse&  see  Evidence, 
Cent.  Dig.  |  2438;  Dm.  Dig.  f  588.*] 

3.  Trial  (g  143*)— JuiT  Qttestioit. 

Where  the  evidence  as  to  an  issue  of  fact 
is  conflicting,  the  question  is  one  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  K  S42,  84S ;  Dec  Dig.  {  143.*] 

4.  JUDOUENT  (SS  98,  310*)— Defaitlt— GODB- 
FBN  D  Airrs— Ahbndicbnt. 

Where  one  of  the  several  defendants,  though 
duly  cited,  nude  default,  the  court  should  hafe 
rendered  judgment  against  him  by  default ; 
hence  the  judgment  for  plaintiff  was  properly 
amended  so  as  to  include  him,  though  the  ver- 
dict failed  to  mention  him. 

[Ed.  Note^lVKr  other  cases,  tee  Judgment, 
Cent  Dis.  »  U6-158,  601-403;  Dec.  Diff.  H 
98,  310.*] 

6.  JUDOUKNT    <t   814*)  — Teediots— Amxnd- 
MEI^TS. 

Under  the  direct  provisions  of  Rev.  St 
1911,  art  SOie,  a  judgment  fallowing  the  ver- 
dict may  be  amended  in  case  of  misealeulation, 
where  It  can  be  done  by  reference  to  the  record. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  li  610-612,  616;  Dec  Dig.  S  314.*] 

Aiq>eal  from  Jack  County  Court;  J.  P. 
Simpson,  Judge. 

Action  by  W.  V.  Allen  against  A.  J.  Bird- 
song  &  Son  and  another  begun  in  justice 
court  From  a  judgment  for  plaintiff,  the 
named  defendants  appeal  Reversed  and 
remanded. 

See,  also,  166  S.  W.  46. 

Sporer  A  McClnre,  of  Jacksboro,  for 
peltants.  Fitzgerald  &  Cox,  of  Wltdilta  Falls, 
for  aroellees. 

HALL,  J.  R.  O.  Wilson  executed  two 
notes  to  W.  V.  Allen  for  <68  each  and  a 
mortgage  upon  two  bales  of  cotton  to  be 
raised  by  him  during  the  year  1912,  to  se- 
cure one  of  the  notes.  Thereafter  Wilson 
sold  the  land,  upon  which  the  cotton  describ- 
ed in  the  mortgage  was  to  have  been  grown, 
to  A.  J,  Blrdsong  ft  Son,  and  entered  Into  a 
contract  with  Blrdsong  &  Son  for  the  culti- 
vation of  the  land.  Actordlng  to  the  terms 
of  this  contract  it  is  contended  by  the  appel- 
lants that  the'  relation  of  master  and  serv- 


ant betwem  Blrdsong  and  Wilson  existed, 
and  because  of  sndi  relation  the  chattel 
mortgage  given  by  WUson  to  Allen  was  de- 
stroyed. Allen  instituted  this  suit  In  the  jus- 
tice court  of  Jack  county  to  recover  tbe 
amount  of  thu  notes  and  against  Blrdsong 
for  the  value  of  tbe  two  bales  of  cotton. 
The  record  shows  no  pleadings  whatever  on 
tbe  part  of  either  Wilson  or  plalntltt  Allen. 

[1]  The  first  assignmait  of  error  complains 
of  the  action  of  tbe  court  in  admitting  in 
evidence  a  letter  written  by  Wilson  to  Allen, 
in  wblch  WUson  states:  "Tbe  landlord  taken 
the  first  two  bales  of  cotton.  I  sold  my 
place  last  fall  and  rented  on  tbe  halves  tbis 
year  so  the  landlord  fnmisbed  me  tbls  year, 
and  he  would  not  let  me  have  tbe  first  two 
bales,"  etc.  The  material  Issue  In  tbe  case 
was  as  to  tbe  relationship  existing  between 
Wilson  and  the  appellants.  Appellants  in- 
sist that  wbile  this  letter  may  have*been  ad- 
missible as  against  Wilson,  Ito  effect  should 
have  been  limited,  and  the  jury  Instructed 
that  it  was  not  admissible  as  against  them. 
This  assignment  must  be  sustained,  and  be- 
cause the  court  failed  to  limit  the  effect  of 
the  letter  in  its  charge,  tbe  judgment  must 
be  reversed,  and  the  cause  remanded.  Wolf 
V.  Galbralth,  39  Tex.  Civ.  App.  801,  87  S.  W. 
890:  Texas  Loan  &  Trust  Co.  v.  Angel,  89 
Tex.  Civ.  App.  166,  86  S.  W.  1056. 

The  second  assignment  of  error  complains 
that  the  charge  of  the  court  did  not  state 
correctly  the  plalntiflTs  cause  of  action  to 
the  jury.  Reference  to  the  cbai^e  shows 
that  this  assignment  is  not  well  taken.  In 
fact  the  statement  made  by  appellant  In  the 
brief  contradicts  the  assignment. 

The  third  and  fourth  assignments  assail 
the  charge  of  tbe  court  'We  think  the  charge 
as  a  whole  was  a  correct  presentation  of  the 
issues  presented  by  the  appellant's  amended 
original  answer  and  the  general  denial  of 
the  plaintiff  presumed  by  the  statute. 

[2,  S]  The  sixth,  seventb,  eighth,  ninth,  and 
tentik  assignments  go  to  the  sufficiency  of  the 
evidence  to  support  the  verdict  and  judg- 
ment The  testimony  of  Allen  Is  that  Blrd- 
song first  claimed  the  cotton  by  virtue  of 
Ms  landlord's  lien.  The  testimony  of  Bird- 
song  and  his  son,  supported  by  tlie  testi- 
mony of  Wilson,  tends  to  show  that  the  re- 
lation of  landlord  and  tenant  or  tenants  In 
common  did  not  exist  between  them,  but  that 
the  relation  was  that  of  master  and  serv- 
ant. We  are  not  Informed  by  appellants' 
brief  what  tbe  special  charges  requested  and 
refused  were,  but  reference  to  tbe  transcript 
shows  that  they  practically  presented  the 
same  issues  as  the  general  charge;  and,  in 
view  of  the  conflict  in  the  evidence,  and  by 
reason  of  the  rule  that  the  jury  were  not 
bound  to  believe  either  of  said  wituesses,^ 
since  they  were  parties  to  the  suit,  and  in- 
terested In  the  controversy  (Thomas  v.  Saun- 
ders, 150  S.  W.  76P),  we  think  the  court  was 
correct  in  submitting  the  Issues  to  tbe  jury. 
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and  tSuLt  the  evidence  was  mffldent  to  re> 
quire  ancb  eubmlgBton. 

[4]  Tbe  record  discloses  that  tlie  court  first 
rendered  a  jndgniKit  axalnst  Blrdsong  ft  Son, 
In  favor  of  W.  V.  Allen,  and,  upon  motion 
thereafter  made  and  at  tbe  same  term, 
amended  tbe  ifodgment,  botb  as  to  parties 
and  amount,  and  fiomplalnt  la  made  under 
the  eleventh  assignment  that,  because  the 
verdict  of  the  Jury  did  not  mention  Wilson, 
no  Judgment  tfhould  have  been  rendered 
against  blm.  Wilson  was  didy  cited  and  fil- 
ed no  answer,  and  in  no  way  contested  the 
right  of  app^Uee  ^en  to  recover  against 
him.  The  court  should  therefore  have  ren- 
dered Jndgmoit  by  default  against  Wilson, 
and  the  amendment  of  the  first  judgment  to 
that  extent  was  proper. 

[I]  The  verdict  of  the  Jurjr  was  in  ta.rot  of 
plalntUt;  "for  the  amount  of  note  and  Intsr- 
cet  to  date,  and  10  pw  veoL  for  attoni^s 
fees  as  stipulated  1^  same,  amounting  to 
$8SJt6,"  and  the  first  Judgment  was  rendered 
In  favor  of  Allen  against  Blrdsong  ft  Son 
for  that  amount  Upon  motbm,  lioweveT,  It 
was  ascertslned  that  ttie  Jury  had  made  a 
miscalculation,  and  that  the  amount  of  the 
note  secured  by  chattel  mortgage  upon  the 
cotton  converted  by  Blrdsong  ft  Son  was  9dl<* 
«0.  Article  2016,  B.  S.  1011,  expressly  au- 
thoilsea  the  court  to  correct  Its  Judgment 
whne  It  can  be  dmw  by  reference  to  the 
record  in  cases  of  miscalculation. 

Appellant  Insists  that  the  Judgment  against 
Blrdsong  &  Son  Is  upon  the  note  We  do 
not  80  omstrue  the  Judgmmt  We  think  It 
Is  against  than  for  an  amount  equal  to  the 
note,  Interest,  and  attorney's  fees,  but  for 
the  value  of  the  cotton  allied  to  have  been 
converted  by  th«n  to  that  extent  However 
this  may  It  is  an  error  which  will  not 
probaUy  arise  upon  another  trlaL 

The  fourteenth  and  fifteenth  assfg^mente 
of  error  are  without  merit  Because  of 
the  error  of  tbe  court  in  refusing  to  limit  the 
effect  of  the  letter  from  Wilson  to  Allen,  the 
Judgment  Is  reveraed,  and  the  catue  le- 
manded. 


a  A.  ELMEN  ft  CO.  et  aL  v.  GODSBY. 
(Mo.  66690 

(Court  of  Oivil  Appeals  of  Texas.  OalvestML. 

April  22,  1014.) 

1.  Appeai.  and  Ebrob   (8  M4*)— Rrviiw— 

Necbssitt  of  Statement  of  Facts. 

In  the  absence  of  a  statement  of  facts,  It 
cannot  be  determined  whether  error  was  com- 
mitted in  any  of  tbe  matters  complaiDed  of  hj 
assignments,  the  refneal  to  instruct  a  verdict 
for  defendants,  failure  to  submit  the  issue  of 
any  conaideratioa  for  the  contract  sued  on,  and 
that  a  parafn*aph  of  the  charge  did  not  fully 
and  correctly  state  tbe  issues  raised  by  tiie 
pieadini^  and  was  on  tbe  weight  of  the  evMence 
and  confusing- 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  2412-2415,  2417-2420, 
242^^426,  242^  ^^6,  2479;  bee.  dITI 
544.*3 


2.  Appeai.  aito  E^aaoa  H  644*)— Rbvxsw-Nk- 

CKBSITT  OP  StATBHENT  OP  PaOIB. 

Even  if  a  charge  submitted  a  theory  •rf' 
plaintiGf  8  case  not  authorized  by  the  allegati<wia 
of  the  petition,  it  cannot  in  the  absence  of  m. 
statement  of  facts  be  held  this  was  "re&sooablj- 
calculated  to  canse  and  probably  did  canae  tb« 
rendition  of  an  improper  judgment,"  so  as,  un- 
der Court  of  Givfl  Appeals  rule  62  (149  £>. 
W.  x\  to  authorize  a  reversal. 

[Eid.  Note. — For  other  cases,  see  Appeal  sxt^ 
Error,  CJent  Dig.  H  2412-2415.  2417-2420. 
2422-2426,  2428,  2m,  2479;  Dec.  Dig.  « 
544.*] 

Appeal  from  District  Court  Jefteraon  Cood- 
ty;  W.  H.  Davidson,  Judge. 

Action  by  Frank  W.  Oodsey  against  C  A. 
Elmen  &  Co.  and  others.  Judgment  for 
plalntUf,  and  defendante  appeat  AlBnDed. 

J.  y.  Fleming,  of  Beaumont  for  appidlant& 
J.  D.  WUkerson,  of  Beaumont,  for  appdle& 

PLEASANTS,  C  X  This  suit  wu  brought 
by  appdlee  against  the  appellants  to  leoorer 
tbe  sum  of  $660,  or  In  the  alternative  21^ 
per  cent  of  the  purchase  price  of  a  tract  oif 
640  acres  of  land  in  Jefferson  county,  de- 
scribed In  plaintUCs  petition.  The  amount 
claimed  tV  ldaintifC  was  alleged  to  be  due  nn- 
der  a  eontmct  with  the  defendants  f^r  9er\-- 
iCes  svadenA  them  by  plaintifl  In  effecting 
the  purchase  of  said  land.  The  defendants 
answered  by  general  demurrer  and  special 
exceptions  and  general  and  special  denial  of 
the  allegations  of  the  petition.  The  trial  in 
Uie  court  below  with  a  jury  resulted  in  a  rer- 
diet  and  Judgment  in  fkivor  of  plaintiUT  for 
the  sum  of  $660. 

No  statement  of  facts  has  beesi  bronglit  up 
with  the  record.  At  a  former  day  of  this 
term  appellants  filed  a  motion  to  sobetitnte 
the  statemffiDt  of  facts  alleged  to  hare  been 
filed  in  this  oonrt  with  the  record,  and  anb- 
sequeutly  lost,  by  an  agreed  statraneot  of 
bets  filed  irttb  said  motion.  The  niotl<ni  was 
granted  and  the  substitute  ordered  filed;  bat 
upon  a  rehearing  of  said  motion  on  aiqiUca- 
tlon  therefor  filed  by  appellee,  it  was  codcIu- 
slvely  dwwn  that  no  statonent  of  facta  was 
filed  with  the  record,  and  coonael  for  appel- 
lants were  mlataken  In  so  stating  In  their 
motion  to  file  the  sabstltute.  Upon  this  show- 
ing we  set  aside  our  order  granting  the  mo- 
tion to  Bubstltote  the  statement  of  facts-  Tbe 
statement  of  facte  filed  as  a  substitute  can- 
not be  regarded  as  a  statement  of  facta  and 
win  not  be  considered. 

[1]  The  first  assignment  of  error  eomplsins 
of  the  refusal  of  the  trial  court  to  Inatrurf 
the  Jury  to  return  a  verdict  tor  the  dcAnd* 
ants. 

The  second  assignment  complains  of  tbe 
failure  the  oonrt  to  submit  to  the  Jots'  the 
issue  of  whether  there  was  any  conslderatfoB 
for  tbe  contract  dedarsd  mi  bj  plaintiff. 

The  third  assignment  complains  of  one  of 
the  paragraphs  of  the  court's  ctaaxse  on  Of 
ground  that  it  dofla  not  fully  and  ocnrecfij 
state  the  Issues  raised  by  the  ideadlngs  and 
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"opmi  the  mlgbt,  of  the  evidence  and  eon- 

In  the  absence  of  a  statemrat  of  i&cta,  we 
<:^aanot  determloe  wbetlier  the  trial  court 
oommitted  error  In  any  of  the  matters  com- 
I>iained  ot  In  any  of  theae  asalgDinents,  and 
•each  of  aald  aadgnmenta  mnat  be  oveiruled. 
Sosa  T.  McOowan,  58  Tex.  603 ;  Rti^h  v. 
Cook,  60  Ter.  438;  White  v.  Parks,  67  Ter. 
CS05,  4  S.  W.  246;  Devore  t.  Crowder,  66  Tex. 
^£04,  18  S.  W.  EiOl:  Caldwell  t.  Brown,  43 
Tiex.  216;  Baldwin  t.  Dearborn,  21  Tex.  447; 
St.  Glatr  T.  McGehee,  22  Tex.  6. 

[I]  There  la  no  merit  In  the  fburtb  aaslgn- 
ment  The  charge  cwnplalned  of  iu  the  as- 
8l£nment  does  not  sabmit,  aa  contended  by 
appellants,  a  theory  of  plalntura  case  not  an- 
thorlaed  by  the  allegatlonB  of  the  petition: 
but,  if  this  objection  to  the  charge  was  ten- 
able, we  conld  not,  in  the  absence  of  a  state- 
ment of  facta,  hold  that  snch  errw  In  the 
chai^  was  "reasonably  calculated  to  <»nse 
and  probably  did  cause  the  rendition  of  an 
Improper  judgment  In  the  case,"  and  there- 
fore we  conld  not  reverse  tiie  judgment  for 
such  error.  Rule  «2  for  Oourts  of  Civil  Ap- 
peals a49  8.  W.  x). 

The  remaining  assignments  of  error  eadi 
pres»it  questions  of  fact  and.  In  the  absence 
of  a  stfttnnent  of  tects,  cannot  be  sustained. 

It  follows  from  what  has  been  said  that 
the  Judgm^  of  the  court  below  sliould  be 
afflzmed,  and  It  has  been  so  ordered, 
▲fflitned. 


GLAKKE  V.  KLEIN.    (No.  7879.) 
(Court  of  avil  Appeals  of  Tezaa.    Ft  Worth. 
March  14,  1914.) 

Boundaries  (|  8*)— LocAinon  or  Subvetb-^ 

Disputed  Bocndabies. 

The  C.  survey  called  for  the  W.  survey, 
the  D.  surrey  for  the  G.  snrvey,  and  the  H. 
survey  for  the  D.  snrvey.  The  only  original 
comers  of  such  surveys  which  could  be  defi- 
aitely '  located  were  the  uorthwest  corner  of  the 
D,  survey  and  the  southwest  comer  of  tlif  W, 
survey.  Surrey  No.  1  ot  a  railroad  company 
was  described  as  b^iniuDg  at  the  southwest 
comer  of  the  H.  survey  and  survey  No.  2  as 
beginninz  at  thn  southwest  corner  of  survey  No. 
1.  A  disputed  boundary  line  of  survey  No.  2 
would  be  differently  located  if  the  railroad  sur- 
veys were  constructed  from  the  southwest  cor- 
ner of  the  W.  survey  than  if  constructed  from 
the  northwest  corner  of  the  D.  sorvey.  Prior 
to  the  patent  from  the  state  with  the  owner  of 
which  the  dispute  arose,  the  railroad  snrveya 
were  resurveyed  and  patented,  and  the  bound- 
aiw  line  established  by  the  resurvey  coincided 
with  that  found  by  constmctsng  the  survey 
from  the  northwest  comer  of  the  D.  survey. 
Held,  that  the  trial  court  properly  establiahed 
the  boundary  line  as  couRtructed  from  such 
northwest  comer,  rather  than  from  the  more 
remote  southwest  comer  of  the  W.  survey. 

FEd.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  ii  66-78;  Dec  Dig.  |  a«] 

Appeal  from  District  Court,  Clay  County ; 
P.  A.  Martin,  Judge. 

Action  by  A.  W.  Clarke  against  Lndwlg 
Klein.  From  a  jndgmeut  in  favor  of  delfand- 
ant,  plalntifC  appeals.  Affirmed. 


W.  T.  Alien  and  Wantland  ft  Parrlsh,  all  of 
Henrietta,  for  aroeUant  P.  M.  Btine,  of  Hen- 
rietta, for  airpdlee. 

SPIilBR,  J.  This  Is  essentially  a  boundary 
suit  to  determine  the  west  boundary  line  of 
survey  No.  2,  6.  A.  &  M.  Q.  Railway  Com- 
pany land,  the  land  in  controversy  being 
claimed  by  appellee  as  a  part  of  the  survey 
and  by  appellant,  who  was  plaintiff  below,  by 
virtue  of  a  patent  issued  by  the  state  of  Tex- 
as c<niveying  the  same  as  a  part  of  the  unap- 
propriated public  domain,  and  the  further 
statement  of  the  case  will  be  better  under- 
stood by  a  reference  to  the  accompanying 
Idat 
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The*  Jos.  Weeks  survey  Is  located  by  Its 
well-eatablii^ed  southwest  comer.  The  M. 
Carabajal  calls  for  the  Jos.  Weeks,  and  none 
of  Its  bearings  are  found  save  the  southwest 
comer  of  the  Jos.  Weeks  referred  to.  The  A. 
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Dlckerson  calls  for  the  C^arabAjal,  ind 
its  DorthweBt  corner  is  fonsd  and  tdentlfled  on 
the  ground.  The  J.  O.  Hale  calls  tor  the  A. 
Dlckerson  and  non«  of  Its  comers  are  found. 
Surrey  No.  1.  S.  A.  ft  M.  G.  BaUway  Is  lo- 
cated as  follows:  '^eglnnlne  at  the  S.  W. 
comer  of  John  G.  Hale  No.  10  at  a  stake  In 
the  north  line  of  the  iOmerone  Dlckerson; 
thence  north  1900  vanis  a  stake ;  thence  west 
1900  Tsras  a  stake;  thence  south  1000  raras 
a  stake;  thence  east  1000  varas  with  the 
north  boundary  line  of  the  said  Dlckerson  to 
the  place  of  beginning."  The  flcfld  notes  of 
Burrey  No.  2,  S.  A.  ft  H.  O.  By.  Co.  are  as 
follows:  "Beginning  at  the  8.  W.  corner  of 
survey  No.  1  a  stake;  Uience  north  with  west 
line  of  said  surrey  1900  raras  a  stake,  it  be- 
ing the  N.  W.  corner  of  same;  thence  west 
1900  raras  a  stake ;  thence  south  1900  raras 
a  stake ;  thence  east  1900  raras  the  place  of  t>e- 
ginning.'*  To  construct  these  surveys  coarse 
and  distance  from  the  sontbwest  corner  of 
the  Jos.  Weeks  will  establish  the  west  bound- 
ary line  of  S.  A.  ft  H.  G.  By.  Na  2  at  the 
place  contended  for  by  appellant.  But  to  re- 
gard the  northwest  corner  of  the  Almerone 
Dlckerson  and  to  run  course  and  distance  for 
its  northeast  comer,  and  then  to  construct  In 
their  order  the  Hale,  S.  A.  ft  M.  G.  By.  No. 
1  and  S.  A.  ft  M.  G.  By.  No.  2,  course  and 
distance  according  to  their  field  notes,  respec- 
tively, will  establish  the  disputed  boundary 
line  In  accordance  with  the  Judgment  of  the 
trial  court  lo  keepl&g  with  the  contention  of 
appellee.  We  think  the  latter  method  is  the 
proper  one.  The  evidence  abundantly  au- 
thorizes the  conclusion  that  the  southwest 
corner  of  the  Jos.  Weeks  and  the  northwest 
comer  of  the  Almerone  Dlckerson  are  the  only 
original  comers  oC  any  of  these  surveys  now 
definitely  located  by  the  testimony'.  We  think 
the  line  In  dispute  can  be  more  certainly  locat- 
ed from  the  northwest  corner  of  the  Dicker- 
son,  than  from  the  more  remote  corner  at 
the  southwest  of  the  Jos.  Weeks.  Further- 
more, the  northwest  and  the  southwest  quar- 
ters of  survey  No.  2  were  resurveyed  and 
patented  prior  to  appellant's  patent  covering 
the  land  In  controversy  and  the  line  establish- 
ed by  the  honorable  district  court  coincides 
with  tbat  established  In  the  resurvey,  and  for 
that  reason  as  well  the  Judgment  Is  supported 
by  the  evidence. 

There  is  no  error  in  the  Judgment  and  it  la 
affirmed. 


TABDIO  r.  FIBST  NAT.  BANK  OF  BBTAN. 
(No.  6280.) 

(Court  of  Civil  Appeals  of  Tezaa.    Son  An- 
tonio.  May  6,  1814.) 

1.  BIU.B  AND  NOTSa  (i  877*)— FOBGKST— Ea- 
TOPPBL. 

Where  the  apparent  maker  of  a  note  ac- 
cocnpaDied  by  the  payee  thereof  represented  to  a 
bank  that  the  note  was  good,  and  the  bank  on 
Che  payee's  indonemoit  took  the  note  and  paid 
the  money  thereon,  anch  maka  was  estopped 


from  defeating  a  recovery  by  tba  bank  on  the 
note  on  the  ground  tbat  It  was  a  forgery. 

[Bd.  Note.— For  other  eases,  see  BUIm  and 
Notes,  Cent  Dig.  S  962;  DecTDig.  f  877.*] 
Z  ^TLLa  ARD  Notes  (|  469*)— PjUTI»— Pbof- 

XB  pABTtES. 

The  maker  of  a  note  is  the  proper  party 
dtfendanc  In  an  action  thereon,  aiid,  if  he  de- 
siiee  tbat  the  payee  shall  be  made  a  party,  be 
must  request  it. 

lEd.  Note.— For  other  case&  see  Bills  and 
^te^  Cent.  Dig.  ||  1424r-1438;  Dec  Dig.  1 

Appeal  from  Braxos  Gonaty  Coiut;  J.  T. 
Maloney,  Judge. 

Action  by  the  First  National  Bank  of 
Bryan  against  Frank  Tardlo.  From  m.  Judg- 
ment for  plalntifC;  defendant  appeals.  Af- 
firmed. 

.  W.  M.  Hilliard.  of  CaldweU,  for  appellant 
V.  B.  Hudson,  of  Bryan,  tor  api>ellee. 

CABI4  J.  The  First  National  Baiilc  of 
Bryan  brou^t  suit  against  appellant,  Frank 
Tardlo,  on  a  note,  allied  to  have  been  ex- 
ecuted and  delivered  by  appellant  to  C  E. 
Kdwards  on  sieptember  16,  1911.  tor  tlae  stun 
of  $350,  payable  on  September  1,  101%  and 
bearing  10  per  cent  Interest  per  annum  ;  and 
It  was  alleged  that,  before  the  maturity  there- 
of, said  note  was  transferred  by  Edwards  to 
aiHpellee,  and  further  showed  that  same  was 
entlUed  to  a  credit  of  $111.05  of  date  Nor^- 
ber  20, 1912.  The  defendant,  Tardio,  answer- 
ed, pleading  non  est  facttun,  and  aUegiug 
that  Ok  note  was  a  forgery.  In  reply  to  thi^, 
the  appellee  alleged  in  a  sui^lemental  peti- 
tion that  on  or  about  August  24, 1012,  appel- 
lant requested  the  bank  to  take  up  his  $350 
note  held  by  a  S.  Edwards,  which  It  la  al- 
lied appelant  reisresented  he  had  given  for 
rent,  and  that  aame  was  a  valid,  subsisting, 
and  unpiaid  claim  against  Tardlo  which  he 
thai  and  there  promised  to  pay  at  matniity : 
that  thereaftCT  the  bank  did  (ate  iip  said 
note  fnnu  Edwards;  and  that  appellee  was 
present  at  the  time  said  note  was  takoi  up 
by  the  bank  at  his  request;  and  that  same 
was  so  taken  up  at  the  spedal  Instance  and 
request  of  Tardlo.  It  Is  further  alleged  that 
appelant  has  since  ratified  and  oonflnned  Uie 
transaction,  In  that  on  Noratdier  20, 1912,  be 
paid  thereon  flll/)6,  which  was  indorsed 
thereon  as  a  credit ;  that,  if  said  note  la  a 
forgery,  the  bank  bad  no  notice  of  tike  same, 
and  was  an  Innocent  purdiaser,  vithoat  no- 
tice, for  a  valuaUe  consideration  and  at  the 
Instance  and  representation  of  Tardio  that 
aame  was  a  genuine  Instrument,  and  was  tor 
rents  for  1012 ;  and  tbat  Tardlo  Old  not  In- 
form the  bank  that  same  was  a  forgery,  tntt 
represented  it  to  be  a  true  and  valid  Instru- 
ment, binding  on  blm  (appellant),  and  that 
Tardlo  was  responsible  tor  appellee's  buying 
the  note.  The  d^ndant  bdow  denied  these 
matters  in  a  supplmnental  answer. 

The  trial  was  before  the  court,  and  the 
findings  of  fiict  are,  In  substance  as  tollows: 
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On  Augnflt  24,  1012,  tlie  defttndant  went  to 
the  First  Natlimal  Buk  of  Bryan  and  told 

H.  O.  Boatwright,  Iti  piwddent,  tbat  he  owed 
C.  E.  Edwards  a  rent  note  xor  tbe  anm  ot 
(350  wbicb  would  be  dne  September  1, 1012, 
and  wtilch  he  could  thai  pay,  bat  that  VSA- 
wards  was  igi^ifHwg  on  the  payaient  of  the 
same,  and  that  It  would  be  an  aoeonunoda- 
UoQ  to  him  If  Boatwri^t  would  take  i^i 
said  note,  thereby  rellering  of  worry  and 
barassment  that  Edwards  waa  causing  hint. 
Tbereupon  Boatwr^t  consented  to  take  It 
up,  and  Tftidio  left  the  bask,  and  In  a  short 
while  retomed  In  company  with  Edwards. 
Boatwright  asked  them  if  they  had  the  note, 
to  whldi  Edwards  replied  thai  lie  did  not 
have  It  then  but  would  get  It  Appellant  and 
Edwards  left  the  bank  together,  and,  while 
Edwards  was  gone  for  tile  note,  Taxdlo  came 
Into  the  bank  two  or  three  times  inquiring 
If  Edwards  had  returned  with  tbe  note.  In 
about  30  minutes  Edwards  and  appellant 
came  Into  the  bank  together,  and  Boatwright 
asked  Tardlo  if  they  had  the  zwt  note,  to 
which  he  replied  that  Edwards  had  It  In 
the  presence  of  Boatwright  and  Tardlo,  Ed- 
yrards  Indorsed  a  rent  note  purporting  to  be 
defendant's  note,  and  Boatwright,  in  the 
presence  of  both  the  others,  took  the  note 
and  paid  Edwards  $S50,  the  t&ce  value  of  the 
Dote.  It  was  at  the  special  Instance  and  re- 
quest of  Tardlo  and  upon  his  statement  that 
he  would  pay  said  note  at  maturity  that 
Boatwright  agreed  to  take  It  up,  and  appel- 
lant was  with  Edwards  when  be  came  Into 
the  bank,  saw  him  indorse  and  dellrer  the 
note  to  the  bank,  and  saw  the  money  paid  to 
Kdwards.  Tardlo  turned  over  to  the  bank 
two  bales  of  cotton  on  August  24,  1912,  to 
be  applied  as  a  payment  on  tiie  note.  The 
note  is  a  forgery,  but  the  bank  had  no  notice 
tbat  It  was  a  forgery  until  about  September 

I,  1912,  when  the  defendant  came  Into  the 
bank  and  told  Boatwright  the  note  was  a 
forgery,  but  then  and  several  times  thereafter 
promised  to  pay  the  same,  after  he  knew  It 
was  a  forgery.  He  had  never  dlBClaimed  the 
debt  prior  to  the  suit  The  receiver  of  the 
estate  of  C.  E.  Edwards  got  the  proceeds  of 
the  sale  of  the  cotton  left  by  defendant,  but 
afterwards  left  $111.05,  representing  the  sale 
price  of  the  cotton,  with  the  bank  which  was 
entered  as  a  credit  on  the  note.  The  Judg- 
ment was  for  $260.73.  The  court  found  that 
defendant,  Iwf ore  the  discovery  of  the  for- 
gery, by  his  statements  and  actions  had  mis- 
led the  bank,  and  thereafter  promised  to  pay 
the  same,  thus  ratifying  the  said  note,  and 
that  he  Is  estopped  from  asserting  that  the 
note  Is  a  foi^ery. 

We  do  not  agree  with  the  finding  of  tiie 
trial  couri  that  defendant  paid  the  $111.05 
after  the  discovery  of  the  forgery.  He  left 
the  cotton  there  before  the  forgery  was  dis- 
covered, and  Boatwright  collected  the  money 
and  held  It  until  Jacob  Fuchs,  the  receiver  of 
Edwards'  estate,  called  for  it  and  collected  it 
iMbBx,  in.  Nermdw,  the  reoetm  .paid  the 


Bumey  back  to  the  bank,  and  It  was  credited 
(HI  the  note,  November  20, 1912. 

[1]  It  wlU  be  seen  that  avpeUant,  hims^ 
induced  the  bank  ta  take  np  the  notft  Tar^ 
dio  receiTed  nothing  Uma^,  but  It  cannot  be 
said  that  his  promise  to  pay  the  debt  evidenc- 
ed by  the  note  was  wlOiont  consideration. 
He  Induced  tbe  bank  to  part  with  the  money. 
He  came  with  Edwards  to  the  bank,  saw  him 
indorse  the  note  and  receive  the  money; 
and.  It  he  did  not  know  the  note  waa  forged, 
he  should  have  known  It,  because  he  was  In  a 
position  to  know  or  to  have  found  out  If  he 
had  used  ordinaty  care.  An  eqvitahle  estop- 
pel will  be  created,  '^ot  only  when  tibe  pai^ 
sought  to  be  concluded  knows  the  material 
facts  he  is  charged  with  having  tepneeated 
or  concealed,  hnt  also  where  he  Is  In  such  po* 
sitlon  that  he  ought  to  have  known  them,  so 
that  knowledge  will  be  Imputed  to  him.*" 
Wrtnsteln  t.  Bank,  60  Tex.  88,  6  S.  W.  171«  6 
Am.  St  Rep.  28.  There  was  no  neglect  or 
fault  on  part  ot  the  bank,  and.  granted  that 
Tardlo  did  not  know  the  note  waa  forged  at 
the  time  he  got  the  bank  to  take  it  np,  "if 
then  waa  no  neglect  in  the  plaintlfl,  yet 
there  was  no  reason  to  throw  off  tiie  loss 
from  one  innocoit  man  up<Hi  another  innocent 
man."  Blgelow  on  Eatoiq;»el,  482.  But  In 
this  case,  if  there  was  any  fault  or  negligence 
In  any  one,  it  was  the  defendant  and  not  in 
the  plaintifC.  And  where  two  parties  are 
equally  innocoit,  and  yet  a  duty  devolves 
upon  one  which  be  fails  to  perform  and  Inju- 
ry results,  of  the  two,  the  one  so  falling  to 
discharge  the  duties  he  owns  sliould  be  the 
loser.  Tardlo  had  gone  there  and  made  the 
request,  as  an  accommodattim  to  Urn,  that 
the  bank  take  up  his  note  and  came  there 
with  the  forger  who  negotiated  It  in  hla  pres- 
enc9.  If  the  note  were  not  genuine,  whMe 
duty  was  It  there  to  make  that  known?  The 
banker  could  reasonably  assume  that  ^nce 
he  had  requested  that  the  note  be  taken  up 
and  had  come  with  the  forger,  the  note  actu- 
ally Indorsed  was  genuine.  Appellant  was 
getting  the  note  taken  up,  and  the  considera- 
tion and  accommddation'were  being  extended 
to  him. 

Representations  do  not  always  have  to  be 
made  by  words.  Tb6  actions  of  tbe  party 
may  proclaim  facts  more  eloquently  than 
words;  and  when  Tardlo  went  out  and  got 
the  man  who  held  tbe  note  and  brought  him 
In  there  to  the  bank,  stood  there,  and  saw 
the  whole  transaction,  it  amounted  to  saying 
to  Boatwright  that  this  is  the  note  I  wish 
taken  up.  Edwards  v.  Dickson  et  al.,  66  Tex. 
617,  2  S.  W.  718;  Blgelow  on  Estoppel,  486; 
Weinstein  v.  Bank,  69  Tex.  38,  6  S.  W.  171. 
6  Am.  St  Rep.  28;  Page  V.  Arnlm,  29 
Tex.  53. 

In  tbe  case  of  Mo.,  ete.,  Ry.  Co.  v.  Yale, 
27  Tex.  av.  App.  10,  65  S.  W.  57,  it  Is  said: 
"If  a  man,  whatever  his  real  meaning  may 
be,  BO  conducts  himself  that  a  reasonable 
man  would  take  his  conduct  to  mean  a  cer- 
tain representation  of  Xacti^  and  tiwt  H  was 
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a  true  representation,  and  that  tbe  latter  was 
Intended  to  act  upon  It  In  a  particular  way, 
and  he  with  sadi  belief  does  act  that  way  to 
his  damage,  the  first  la  estopped  from  deny- 
ing that  the  facta  were  as  reiffeeented." 
Again,  Cyc.  (16— 732t0  dtes  the  Texas  case  of 
Henry  Boands,  46  S.  W.  120,  In  support  of 
the  well-estabUshed  doctrine  that:  "Where 
a  person  Uable  on  a  note  promises  a  prospec- 
tire  purchaser  to  pi^  same,  or  re^nsents  to 
him  that  the  obligation  Is  valid,  and  that 
there  Is  no  d^ense  to  It,  he  Is  estopped  to 
resist  payment  In  an  action  by  such  person 
who  has  taken  the  paper  In  reliance  on  his 
representatton." 

"Equitable  estoppd  la  the  effect  of  TOlnn- 
tary  conduct  of  a  party  whereby  he  is  pre- 
cluded both  at  law  and  in  equity  txom  assert- 
ing Uie  rights  which  might  perhaps  have 
otherwise  existed,  either  of  property,  of  con- 
tract, or  tit  remedy,  as  against  another  per- 
son who  hai^  In  good  faith,  rdled  iipon  su<A 
conduct,  and  has  beoi  led  thereby  to  diange 
his  position  for  the  worse,  and  who  on  his 
part  acquires  some  corresponding  right,  eithss 
tit  property,  of  contract,  or  of  remedy." 
Griffith  T.  Rife,  72  Tex.  186.  12  S.  W.  168; 
Bridges  t.  Johnson,  flft  Tex.  714,  7  8.  W.  506; 
Kdwards  v.  Dickson,  66  Tex.  613,  2  8.  W.  71S. 

[2]  If  appellant  had  desired  that  Edwards 
be  made  a  party  or  oould  hare  derived  any 
comfort  from  so  doing,  he  should  have  taken 
that  step  himself.  Tardlo,  as  the  payor  nam- 
ed and  the  man  who  had  induced  the  bank  to 
buy  the  note,  was  the  proper  party  to  be 
sued.  We  are  not  saying  that  a  forged  In- 
strument is  not  v<dd;  but  we  do  say  that 
under  all  the  Acts  In  this  case  appellant,  by 
bis  acts,  has  placed  hlmsrif  In  a  position 
where  the  fact  that  .the  note  is  fo^ed  will 
not  avail  him  anyttdng  against  the  party 
whom  he  Induced  to  take  it  up  for  him. 

^nie  assignments  are  all  OTermled,  and  the 
Judgment  is  affirmed. 


UILUDR  r.  SEAI.T  OIL  MIIiL  ft  MFQ.  CO. 
(So.  5fiSL) 

(Oonrt  of  CUtU  Appeals  of  Texas.    San  An- 
tonio.  Hay  6,  1914.) 

1.  Hasteb  and  Sbbvant  (8  44*)  —  Contbact 
OF    Employment— BHBACR—DEraNSE— Bdb- 

DEN  OF  PbOOF. 

Plaintiff  hftTing  stvorn  to  a  breach  of  a  coo- 
tract  of  employment  by  dcfeadant,  the  bardeo 
waa  on  it,  if  it  desired  to  defend  on  the  ground 
that  plaintiff  could  have  obtained  other  em- 
ployment,  to  prove  the  same. 

I  Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  59;  Dec.  Dig.  %  44.*] 

2.  Mabtxb  and  SnvANT  (I  41*)— CoNTaAOT  or 
Emflotmbnt— Bbkach— Measusb  of  Dam- 
ages. 

In  an  action  for  an  employer's  breach  of  a 
contract  of  employment,  the  plaintifTs  measure 
uf  damages  la  the  compensation  stipulated  for 
in  the  contract  for  the  balance  of  the  term,  in 
the  absence  of  allegation  of  proof  in  mitigation 


of  damages  by  tiie  defendant  that  id^tifl  could 
have  obtained  other  emplasmeut. 

[Ed.  Note.— For  other  cases,  see  Master  aM 
Servant,  Cent  Dig.  Sf  12,  50-03 :  Dec  Dig.  i 
41.*] 

8.  Mastek  aho  Bebvant  (|  41*)  —  GoimAcr 
OF  EuPLOTMENT— Breach- Iixnebs. 

Where  an  employ^,  after  having  beeo  wroa^ 
fully  discharged,  was  ill  for  a  time,  the  perv4 
of  such  lllnen  conld  not  be  deducted  CrcuB  lus 
damage  recoverable  for  bnach  of  the  oontracL 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  12.  SO-53;  Dee.  Dig.  | 
41.*]  ^ 

4.  TbXAL  ^  2S2*}— RXQUXSt  TO  (^ABOK— Bn- 
OERCB. 

A  charge  presenting  an  issue  not  raised 
the  evidence  is  erroneous. 

[Ed.  Note.->For  otker  cases,  see  Trial,  Ow. 
Dig.  H  606,  606-612;  DeeTDlg-  I  262.*] 

6.  Mabtbb  and  Bebvant  ({  87*)  —  Coivtkact 
or  Euplothbnt^Bbeach— Defensks. 

It  was  no  defense  to  an  employer's  biea^ 
of  aa  employment  contract  that  the  employ* 
refused  to  accept  a  lower  salary  than,  that 
agreed  on. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  12.  43 ;  Dec.  Dig.  |  37.<1 

6.  Gobpobations  (|  426*)— Acts  of  Officebs 

-— EMFLOnUNT  CoNTEAGT— RATinCATION. 
Where  the  officers  and  directors  of  defOtd- 
ant  corporation  paid  plaintiff  ^6  per  moatta 
nnder  an  employment  contract  for  a  year  be- 
tween plaintiff  and  the  corporation's  prendeat. 
who  acted  without  autboti^,  svu^  acts  eoBstir 
tuted  a  ratificatim  of  the  contract  for  the  en- 
tire term  by  the  corporation. 


Aroeal  from  Austin  County  Court ;  G,  G. 
Krueger,  Judge. 

Aetlon  by  3,  B.  lOller  vgalnst  the  Sealy 
OU  UUl  A  Manufacturing  Company.  Judg- 
mmt  for  plaintiff  for  leas  tban  the  TtMet  de- 
manded, and  be  appeals.  B«reraed  and  re- 
manded. 

W.  T.  Glenn  and  Johnson,  Matthaet  t 
Thompson,  all  of  Bellville,  for  appeUanL 
W.  I.  Hill  and  C.  a  Glenn,  both  of  Sealy, 

for  appellee. 

FLY,  C.  J.  This  Is  a  suit  instituted  by 
appellant  to  recover  damages  arising  from 
the  breach  of  a  contract  of  employment.  Ap- 
pellant alleged  that  he  was  employed  by  ap- 
pellee to  perform  the  work  of  a  bookkeeper, 
as  well  as  any  other  work  that  might  be 
required,  for  one  year  beginning  June  1, 1911, 
on  a  salary  of  $75  a  month;  that  he  worked 
until  January  1, 1912,  when  he  was  dlacharE- 
ed  by  apiiellee;  that  he  was  paid  for  fire- 
months,  but  appellee  refused  to  pay  him  for 
the  last  two  mouths,  and  be  sought  to  recover 
his  salary,  not  on^  for  those  two  month^s 
but  for  tbe  other  five  months  of  the  year  for 
which  he  was  employed,  the  whole  auMuut- 
ing  to  ¥525.  The  cause  was  tried  by  jury, 
niid  resulted  In  a  verdict  and  Judgment  for 
api^ellaut  in  the  sum  of  f53. 

The  facts  showed  that  appellant  worked  for 
appellee  for  sevoi  nuKnths,  that  for  flve 
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tnonfba  be  was  paid  ITfi  a  montli,  Irat  for  the 
last  two  months  he  was  uot  paid  anything, 
as  be  refused  to  accept  960  a  mcmth,  and  on 
Jamtary  1,  1912,  he  waa  discharged.  Appel- 
lant waa  employed  by  one  W.  W.  Hoon^  who 
teatlfled  that  hB  was  acting  at  llie  time  as 
president  and  general  manager  of  the  corpo- 
ration.  There  was  some  evidence  tending  to 
Btiow  QiBt  the  other  offleeis  of  the  oofporatlini 
knew  of  the  contract  and  aoqoleaoed  in  It 
[1]  Appellant  having  sworn  to  a  bieacb  (tf 
the  contract  by  appellee,  if  appellee  desired 
to  defiCDd  tm  the  ground  tbat  appellant  oonld 
liave  obtained  other  employment,  the  burden 
of  establishing  the  defense  raited  on  it  The 
court  placed  the  burden  on  appellant  of  show- 
ing that  he  n«de  diUgoit  efforts  to  Obtain 
employment  This  was  wror.   Porter  t. 
Bnrkett.  6S  Tex.  888;    S.  W.  T^  Oo.  T. 
BroSB,  4SS.W.  ITS;  Pwodk  V.  Ckdtarane,  44 
Tex.  CIt.  App.  080, 90  8.  W.  107;  Weber  En- 
gine Company  t.  Bradfwd,  84  Tex.  OIt.  App, 
543.  79  S.  W.  46. 

[2]  Hie  court  diarged  the  JuxT  that,  if 
appellant  proved  his  contract  and  a  loeach 
thereof,  and  tbat  he  made  diligent  effort  to 
obtain  other  employment,  he  should  recover 
for  the  time  from  November  1,  iMl,  to  June 
1,  1012,  "except  for  snch  period  of  time  as  he 
was  st<A:  during  that  time."  It  was  in  evi- 
dence that  appellant  had  pneumonia  some 
time  after  he  was  discharged.  The  (Aiarge 
did  not  give  the  proper  measure  of  damages. 
The  measure  of  damages  was  the  compensa- 
tloD  stipulated  for  Id  the  contract,  In  the  ab- 
Bcnce  of  allegation  and  proof  by  appellee  that 
be  could  have  obtained  other  employment, 
which  proof  would  not  be  a  complete  defense. 
Weber  Engine  Company  v.  Bradford,  herelu 
dted. 

[3]  Die  time  appellant  was  sick  after  his 
discharge  could  not  be  deducted  from  his 
damages.  Appellee  should  not  be  allowed  to 
defend  against  its  breach  of  a  contract  by 
showing  the  misfortune  of  appellant;  there 
being  no  such  stipulation  in  the  contract. 

[4]  The  third  assignment  of  error  is  sus- 
tained. There  was  no  testimony  tending  to 
show  that  appellant  had  overdrawn  his  sal- 
ary, but  that  it  was  paid  to  him  without  cavU 
or  question  until  November,  1911.  The  charge 
presoited  an  issue  not  sastained  by  the  evi- 
dence. 

The  fourth,  fifth,  and  sixth  assignments  of 
error  are  overruled,  lliere  was  testimony 
raising  the  issues  submitted  in  the  charges 
assailed  in  the  assignments. 

[i]  Appellee  could  not  protect  itself  from 
the  consequences  of  Its  breach  of  the  contract 
by  showing  that  appellant  refused  to  accept  a 
lower  salary  than  that  agreed  upon,  and  the 
court  erred  In  so  instructing  the  jury.  The 
special  charge  set  out  in  the  eighth  assign- 
ment of  error  should  have  been  given  by  the 
court 

The  oouit  itioperly  refused  the  <aiaise  set 


out  in  the  ninth  assignment  of  error,  which 
was  clearly  on  th&  weight  of  die  evidence. 

[6]  The  president  and  manager  had  no  au- 
thority to  employ  men  for  a  year  at  an 
agreed  salary,  unless  he  had  been  given  sudi 
authority  by  the  charter,  or  had  be«i  given 
general  control  and  management  by  the 
atockholdexB  or  directors,  but,  even  if  he  bad 
no  audi  authority,  the  corporation,  may  be 
estopped  to  deny  such  authority,  if  it  has 
clothed  1dm  with  apparent  authority  to  act 
for  it  in  making  contracts  or  doing  other 
acts.  It  may  also  Impliedly  or  exiuressly  ratl- 
ty  GontracsEs  or  other  acts  done  wittioat  au- 
thority. If  the  corporation  accepts  the  bene- 
fit of  the  contract  Or  acqulescea  therein  with 
knowledge,  It  impliedly  ratifies  it  Olarfc  & 
Marshall,  Priv.  Corp.  |  701,  pp.  2132-2143. 
If  flie  offloers  and  directors  of  appellee  paid 
appellant  |76  a  month  under  an  employment 
by  its  president,  the  corpraatlon  should  not 
be  heard  to  dei^  bis  authority  to  mate  the 
contract  A  ratification  wlfii  knowledge  of 
authority  to  employ  for  five  montlis  would 
carry  with  it  a  ratification  for  the  entire 
time.  If  the  directors  had  knowledge  of  the 
contract,  or  if  the  facts  are  such  as  to  Justi- 
fy the  presumption  that  they  did  have  knowl- 
edge then  a  failure  to  disaffirm  amounts  to 
ratification.  Acquiescence  implies  knowledge. 
Clark  &  Marshall.  Priv.  Corp.  {  717,  p.  2191. 

Moore  testified  that  he  told  Hackbarth  and 
Schier,  directors,  about  the  contract  with 
AOUer,  and  it  was  not  error  to  allow  Scbler 
to  deny  that  such  Information  was  given  him. 

The  contract  was  in  writing,  as  evidenced 
by  a  letter  from  Moore  to  Miller,  in  which 
he  informed  him  that  everything  had  been 
arranged  "your  salary  to  be  f 76  per  month 
for  one  year." 

For  the  errors  Indicated,  the  indgmoit  is 
reversed  and  the  cause  remanded. 


BOWBN  v.  SPBBR  et  al.   (No.  6629.) 

(Court  of  CSTil  Appeals  of  Texas.  Galveston. 
April  17. 1014.) 

1.  TnnDOB  ANO  PusoHAsxa  <|  16*)— Oma 

AND  ACCBPTAnOK— AOOBPTAHOK  BT  MAIL. 

One  receiving  by  mall  a  proposition  of  pur- 
chase or  sale  has  the  right,  within  a  reasonable 
time,  and  before  it  Is  wiUidrawn,  to  accept  by 
a  writing,  deposited  to  the  iKist  office,  duly 
stamped  for  delivery,  and  such  acceptance  is 
binding  from  the  time  it  is  so  deposited,  wheth- 
er dehvered  or  not;  but  if  the  offeror  limits 
the  time  for  acceptance,  it  may  b«  accepted  at 
any  time  within  such  limit,  unless  during  that 
time,  and  before  acceptance,  the  offer  is  vltli- 
drawn,  and  notice  thereof  given. ' 

[Fd.  Note.— For  other  cases,  see  Vendor  and 
IMirchaser,  Cent.  Dig.  H  17,  20;  Dec.  Dig.  1 16.*] 

2.  Vendor  and  Pdbchaseb  (|  331*)  —  Vbn- 

DOB'S  BBEACH   of  C?0NTRA0T — MSAStTBE  OF 

Dauaoes. 

The  measure  of  damages  for  the  vendor's 
breach  of  bis  offer  to  sell  after  its  acceptance 
is  the  difference  between  the  market  value  of 
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the  property  at  the  time  of  breaeh'and  ttie 
price  St  which  it  was  offer^ 

[Ed.  Xote^ror  other  cases,  see  Vendor  and 
Purchaser,  Gent.  Dls.  H  1017, 1M7-1068:  Dea 
Dig.  I  8B1,*] 

8.  Vkrdob  and  Pubchasbb  (M  16*)  —  OrFIB 

AND  ACCEPTAHCB— SumOIENCT  OF  AOCKFT- 
ANCB. 

Where  the  owner  o£  a  lot  offered  to  take 
9000  net  caeb,  nrovided  he  could  have  the  mon- 
ey in  hand  by  May  28th,  an  unconditional  ac- 
ceptance by  mail,  by  which  the  owner,  by  simply 
executing  a  deed  waitins  for  him  at  a  bank, 
could  have  the  money  in  nis  hands  by  the  28th, 
was  Buffidest 

[Ed.  Note. — For  other  casea,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  17.  20;  Dec  Dig.  | 
16.*] 

4.  Vendor  and  Pubohabxb  (I  848*)— Vbn- 

DOB'S  BSEAOH  or  CONIRACr--LlABIIJTT  TOB 

Damaoes. 

A  Tendor  who,  after  the  acceptance  of  hie 
offer  to  sell,  sold  the  land  to  others,  thereby 
placing  it  out  of  the  purchaser's  power  to  en- 
force specific  performance,  was  liable  to  the 
purchaser  for  damages  sastained  by  anch  a 
breach  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  Sl  1023-1029;  Dec.  Dig. 

1  343.*] 

6.  TOBTS  ({  12*)— IhTKBFKBENOB  WIITH  CON- 

TBACTUAi.  Relations. 

One  who  knew  of  an  offer  to  sell  land,  snd 
of  its  acceptance,  and  of  the  condition  that 
the  money  should  be  in  the  vendor's  hands  by 
May  2Sth,  and  who.  for  his  bank,  loaned  the 
purchaser  the  money  to  pay  for  it^  and  who 
also  knew  that  the  purchase  price  woold  be 
paid  within  such  time  on  the  owner's  tender 
of  his  deed,  and  who  two  days  before  such  date 
induced  the  owner  to  sell  the  land  to  him,  was 
liable  to  the  porchaaer  for  damages  reanlting 
from  the  tweach  at  tiie  contract  of  sole. 

[Ed.  Note.— For  oOier  coms,  •««  Torts,  Gmt 
Dig.  I  18;  Dec.  Dig.  f  12.*1 

Appeal  from  District  Court.  liberty  Ooun- 
ty;  L.  B.  Hlgbtower,  Judge. 

Action  by  R.  E.  Bowen  against  H.  A.  Speer 
and  another.  Judgment  for  defendants,  and 
plaintiff  appeals.  Reversed  and  remanded. 

E.  B.  Pickett,  Jr.,  of  Liberty,  tor  appel- 
lant Marshall  &  Harrison,  of  Liberty,  for 
appellees. 

McMEANS,  J.  On  May  22,  1900,  H.  A. 
Speer  was  the  owner  of  lots  Nos.  1  and  4  In 
block  No.  6  In  the  town  of  Liberty.  On  that 
date  W.  L.  Blngle,  a  real  estate  agent,  act- 
ing for  appellant,  Bowen,  wrote  to  Speer, 
who  resided  In  the  city  of  San  Antonio,  as 
follows:  "I  have  another  applicant  for  your 

2  lota  In  the  town  of  Ubefty,  authorizing  me 
to  pay  $500.00  for  the  2  lots.  Please  let  me 
bear  from  yon  in  regard  to  the  sale  of  it" 

Speer,  on  May  24,  1909,  replied  to  Blngle 
by  letter  as  follows:  "Replying  to  your  fa- 
vor of  22d,  win  say  that  I  will  take  ¥500.00 
cash,  net  to  me,  clear  of  all  taxes,  abstract, 
or  commission,  for  my  2  lots  In  Liberty,  pro- 
vided you  can  arrange  it  so  I  can  get  my 
hands  on  the  money  by  the  28th  of  this 
month.  Thanking  you  for  the  inaulry,  and 
with  best  i«rsonal  r^ards,"  etc. 

Receipt  of  this  \etta  containing  Speer's 


proposal  was  communicated  by  Bingle  to  ap- 
pellant Bowen.  who  at  once  began  to  ar- 
range for  the  raising  of  the  needed  fSOO  to 
pay  for  the  lots.  Appellant  testified  tbat  on 
May  26,  1909.  after  banking  hoars  he  call- 
ed upon  appellee  Zeiss,  who  was  the  presi- 
dent of  a  bank  In  Uberty,  and  who  was  at 
his  office  in  the  bank,  and  explained  to  him 
the  necessity  of  at  once  obtaining  a  loan 
for  $500,  and  told  him  that  he  was  g<4ng  to 
purchase  with  It  the  two  lots  of  Mr.  Speer. 
Zeiss  told  Bowen  that  the  bank  was  then 
Closed  for  business  for  the  day  and  reaoested 
him  to  call  the  next  day;  but  Bowen  ex- 
plained to  him  the  necessity  of  bis  sending 
a  check  that  evening,  which  was,  as  Bowen 
testified,  on  May  20th,  so  that  Speer  could 
get  the  money  by  the  28th.  Zeiss  ttien  told 
Bowen,  upon  the  latter  agreeing  to  famish 
certain  collateral  eecnrity,  that  be  would 
lend  him  the  money,  and  that  he  could  send 
his  check  by  that  day's  mail,  and  tliat  he 
could  execute  the  note  the  next  day.  Ac- 
cordingly Bowen  had  a  deed  iirepared  to  be 
signed  by  Speer  conveying  to  himself  tbe 
lots,  and  inclosed  the  same  with  this  check 
for  $500  on  the  Liberty  bank,  payable  to 
Speer,  addressed  to  the  First  National  Bank 
of  San  Antonio,  together,  with  a  letter  to  the 
latter  bank  directing  It  to  deliver  the  check 
to  Speer  upon  his  signing  and  acknowledgios 
the  deed.  This  letter,  the  deed,  and  the 
check  were  inclosed  In  an  envelope,  properly 
stamped  and  addressed,  and  duly  deposited 
in  the  malls  in  time  for  It  to  leave  Liberty  on 
the  evening  train.  There  was  also  Bent  In 
the  same  envelope  a  letter  written  by  the 
cashier  of  the  Liberty  bank  to  the  Frost 
bank  directing  the  latter  to  pay  Bowen's 
check  therewith  inclosed.  At  the  time  of 
tbe  mailing  the  above  letter  there  was  also 
mailed  a  letter  from  Blngle  to  Speer.  prop- 
erly addressed  and  stamped,  accepting  for 
Bowen  his  offer,  and  requesting  him  to  call 
at  the  Frost  bank  and  sign  and  acknowledge 
the  deed,  and  to  receive  the  check  inclosed 
with  it  »^ After  Bowen  had  talked  witb  Zeiss 
about  buying  the  lots,  Zeiss,  who  had  been 
panting  the  lots  himself,  taking  advantage 
of  the  information  acquired  from  Bowen, 
appears  to  have  concluded  to  beat  Bowen  to 
it  80  he  took  the  first  train  out  from  Liberty 
to  San  Antonio,  arriving  early  the  next 
morning,  which  he  testified  was  on  the  morn- 
ing of  May  26tb.  The  evidence  was  suffi- 
cient, we  think,  to  Justify  the  conclusion  that 
he  really  reached  San  Antonio  on  the  morn- 
ing of  the  26th,  although  this  Is  in  direct 
conflict  with  the  testimony  of  Bowen  to  the 
effect  that  he  arranged  with  Zeiss  to  borrow 
the  money  on  the  afternoon  of  that  date. 
However  that  may  be,  the  testimony  leaves 
no  doubt  that  the  letter  of  acc^tance  and 
tbe  letter  inclosing  the  check  were  mailed  on 
tlie  same  day  tbat  Zeiss  started  for  San  An- 
tonio, and  before  he  oonduded  the  porcdiaae 
of  tbe  lota.  It  appears  &at  Bowen's  letter 
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aocwttng  Speer*!  pnipoaUloB,  and  Ineloslng 
tbe  deed  and  check,  did  not  roBCh  Speer  un- 
til tbe  afternoon  of  tbe  27th.  Zetas  arriyed 
in  San  Antonio  tbe  day  after  he  left  lib- 
erty and  at  once  hunted  up  bis  friend  Her- 
man F.  Sdimitt,  and  pvoenxed  blm  to  pnr^ 
cdiase  the  lots  from  Qpeer  for  |500  net,  tak- 
ing tbe  deed  In  Us  (Scbmltfc^  name^  ^fhOie 
agreement  and  onderetandiug  that  Schmitt 
would  tboeafter  deed  tbe  lots  to  Zeia.  Zeiss 
paid  the  purchase  price  to  Speer  Oirougb 
Schmitt    A  little  less  than  a  year  later 
Schmitt  eonveyed  the  lots  to  Zdas,  and  there- 
after,  before  this  salt  was  broDght,  Zeiss 
conT^ed  the  lots  to  a  W.  risber  and  H.  a 
Gompton.  Speer  received  ttie  letter  notifying 
blm  of  Bowen^  acc^itanoe  of  bis  oflCer  not 
later  than  tiie  afternoon  of  May  27th,  and 
soon  thereafter  directed  the  Frost  bank  to 
retnm  the  deed  and  check  to  him,  which  was 
done.   On  the  morning  of  Hay  27th  Bowen 
executed  his  note  to  the  Liberty  bank  for 
$600  in  accordance  with  jtbe  arrangement 
made  with  Zeiss,  and  was  given  credit  by 
way  of  deportt  In  that  bank  for  that  snm, 
and  had  that  sum  to  his  credit  at  that  time. 

On  Uay  26,  1911,  Bowen  brontfit  this  salt 
against  Speer  and  Zeiss  to  recover  damages 
for^  breach  of  contract  to  sell  to  blm  the 
lots  in  qnestlou,  setting  np  tiie  facts  and  tbe 
fortber  fact  of  the  sale  <^  fbe  lote  by  Zeiss, 
thereby  placing  It  beyond  plalntllTs  power  to 
compel  specific  performance,  and  prayed  for 
a  jndgmMit  against  both.  Upon  a  trial  be- 
fore the  ooort,  wltbont  a  Jury,  Judgment  was 
rendered  In  favor  of  defsndants,  and  plain- 
tiff has  appealed. 

We  shall  not  consider  appellant's  astdgn- 
ments  of  error  in  detail,  bnt  think  It  soffldent 
to  say  that  the  points  her^nafter  discussed 
are  aufflciently  presented  by  tiiem. 

[1]  It  a^ears  to  be  the  law  that,  when  a 
party  submits  to  another  through  the  mall  a 
proposition  of  purchase  or  sate,  the  receivor 
of  the  proposition  has  the  right,  within  a 
reasonable  time,  and  before  it  is  withdrawn, 
to  accept  by  a  writing  deposited  in  the  post 
oflBce,  duly  stamped,  ready  for  carriage  and 
delivery,  and  sutA  acc^tance  binds  the  pro- 
poaa  of  the  contract  from  the  time  tbe  de- 
posit is  made  in  the  post  office,  whether  it  be 
dellTered  or  not  Mortgage  Co.  v.  Davis,  06 
rrex.  608,  74  &  W.  17,  97  Am.  St  Rep.  932. 
Bnt  if  the  proposition  so  made  gives  a  limit 
of  time  in  which  it  may  be  accepted,  tlien 
the  person  to  whom  it  Is  made  may  accept 
the  same  at  any  time  within  the  limit  given, 
nnlSBS  tbe  proposer  daring  said  time,  and 
before  acceptance,  withdraws  the  offer  and 
notiflas  tlie  other  party  thereof.  Kempner  v. 
Coho,  47  Ark.  619;  1  8.  W.  869,  68  Am.  Rep. 
778l 

[1]  Where  an  owner,  after  his  offer  has 
been  accepted,  or  dnrta^;  the  time  in  which  the 
proposed  pnrdiaser  is  given  to  accept,  sells  to 
some  other  peraon,  and  in  the  latter  case 
when  the  offer  is  accepted  within  the  time 
limited,  without  notice  of  the  withdrawal 
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tbtteof  by  tbe  owner,  a  UaUUty  for  damages 
as  for  breach  of  contract  arises,  and  the 
measure  of  damages  Is  the  difference  between 
the  market  value  ot  the  property  at  the  time 
of  the  breach  and  the  price  at  iriitcb  Ibe 
ownw  had  so  ofEered  to  sell  it  Kempner  v. 
OAn,  sapta;  Kempner  v.  Heidenbelmer,  66 
Tex.  601;  Nevlns  v.  Thomas.  80  Tex.  607,  10 
&  W.  332.  ■  

"Wben  a  person  to  whom  sneh  an  olEer  of 
sale  is  made  accepts  tbe  same  within  the 
time  In  which  he  Is  limited  by  tbe  offer,  an* 
other  person  knowingly  inducing  the  person 
making  the  offer  to  break  his  contract  thus 
made  is  liable  for  the  damages  caused  by 
such  breach  ct  contract  Raymond  v.  Tar- 
rington,  96  Tex.  448,  72  S.  W.  680,  7S  S.  W. 
800,  62  L,  B.  A.  062,  97  Am.  Bt  Be^  914; 
Brown  Hdw.  Co.  v.  Ind.  Stove  W<alEs,  96 
Tex:  468.  38  a  W.  800;  Lytle  v.  BaUway, 
100  Tex.  292.  89  &  W.  397.  10  U  B.  A.  (N. 
S.)  437 ;  Davidson  v.  Oakes,  128  S.  W.  044.  — 

[S,  4]  Keeping  in  mind  tbe  foregoing  prin- 
ciples, we  think  that  under  the  facts  stated 
Bowm  accepted  Spear's  offer  at  such  a  time 
and  in  such  manner  as  to  complete  a  con- 
tract betmen  tbem  for  tbe  sale  of  the  lots, 
and  that  wboi  Spear  sold  to  Zdas,  he  there- 
by breached  bis  contract  and  became  liable 
to  Bowen  tor  snch  damages  as  the  latter 
sostalned  thereby.  Speer^  proposal  was  d^- 
imtot  and  the  only  c<m^tlon  imposed  by  blm 
was  that  tbe  purdiase  price  should  be  in  bis 
hands  by  the  28th.  Bowen's  acceptance  was 
unconditional,  and  the  facts  sufficiently  show 
that  he  took  every  step  necessary  to  put  the 
money  in  Speer's  bands  by  tbe  time  spedfled. 
In  the  ordinary  course  of  business  affairs  the 
sending  of  a  check  Is  in  itself  sufficient  Bnt 
when  we  recall  the  acto  of  Bowen  in  arrang- 
ing for  the  money  and  depositing  it  in  tbe 
bank  to  meet  tbe  payment  of  his  check,  and 
when  it  is  remembered  that  tbe  cashier  of 
the  Liberty  bank  wrote  to  the  Frost  bank 
to  cash  tbe  same  upon  tbe  execution  of  the 
deed  by  Speer,  and  •whea  Speer,  by  simply 
executing  the  deed,  could  have  the  money  In 
bis  bands  by  the  i^tb,  we  think  that  Boweq 
bad  sufficiently  complied  with  the  only  con- 
dition imposed  by  Speer  In  his  offer  (Bosklns 
v.  Dougherty,  29  Tex.  Civ.  App.  318,  08  S.  W. 
106),  and,  these  facts  having  been  shown,  tbe 
contract  of  sale  was  binding  on  Speer,  and, 
had  he  not  sold  the  lots  Bowen  could  have 
enforced  spedflc  performance  thereof.  Speer 
having  sold  the  lots  to  Zeiss,  and  Zeiss  hav- 
ing sold  them  to  others,  thus  placing  It  out 
of  the  power  of  Bowen  "to  enforce  spedflc  per- 
formance, his  right  to  damages  against  Speer, 
If  he  sustained  any,  for  a  breach  of  tbe  con- 
tract is,  we  think,  certain.  Kempner  v. 
Cohn,  47  Ark.  619^  1  S.  W.  809,  68  Am.  Repi 
775. 

[6]  But  under  the  facts  stated  is  Zeiss  also 
liable  for  damages  to  Bowen?  We  think  so. 
Zeiss  knew  of  Speer's  offer  to  Bowen,  of  the 
letter's  acceptance,  and  of  the  condition  im- 
posed by  Speer  that  tbe  money  should  be  to 
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bte  hands  by  fbe  28th.  He,  for  bis  budt. 
agreed  to  loan,  and  did  loan,  Bowen  tb» 
money  to  pay  for  the  lots.  He  knew  that 
Bowen  was  malUng  to  the  Frost  bank  hia 
check,  payable  to  Speer,  In  payment  tor  the 
lots,  and  the  cashier  of  the  bank  <rf  wbldi 
Zeiss  was  president  wrote  to  the  Frost  bank 
to  cash  the  same  when  It  was  pnqitfly  pre* 
sented  by  Speer;  and  Zeiss  knew  it  wonld 
be  paid  whenever  Speer  bo  presented  It 
Having  knowledge  of  the  facts,  be  bnrried 
to  San  Antonio,  and,  althon^  be  loiew  that 
Bowen  had  until  the  28th  to  accept  and  pay 
the  purchase  price,  he,  on  the  26th,  Induced 
Speer  to  sell  to  him,  and  thereby  to  reroke 
his  offer  to  Bowen  before  the  expiration  of 
the  time  given  Bowen  within  which  to  ac- 
cept 

We  think  under  these  fhcto  Zeiss  became 
liable  to  Bowen  under  the  rule  stated  In 
Baymond  t.  Tarrington,  supra,  and  other 
cases  cited  In  the  same  connection. 

It  Is  our  opinion  tlut  the  court  erred  in 
not  rendoring  judgment  against  both  Speer 
and  Zeiss  for  the  damages  sustained  by  Bow- 
en, and,  for  this  error  the  judgment  of  the 
court  below  Is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


FIDELITY  &  CASUAI/ry  CO.  OF  NEW 
YORK  T.  J,  W.  CKOWDUS  0RtJG 
CO.    (No.  1305.) 

(Court  of  Civil  Appeals  of  Texas.  Texarksaa. 
April  29, 1914.  Rehearing  Denied 
May  7.  1914.) 

iztsdbancb  (|  188*)— poliot— gonstauctioii— 
Ahouht  of  Pbeuiuv. 

An  employer's  BabUitj  policy  stated  that 
the  premium  of  S113.90  placed  therein  was  bas- 
ed or  estimated  upon  data  fnrnisbed  in  the 
Bcbedole  as  to  the  amonnt  of  compensation 
paid  employes,  and,  farther,  that  the  premiam, 
tbdngh,  should  be  subject  to  adjustment  if  the 
compensation  was  greater  or  less  than  the  es- 
timated sum  stated  in  the  schedule,  etc.  The 
compeosation  paid  was  in  fact  greater  than  the 
amount  so  estimated.  Held,  that  the  fll3.90, 
the  amount  estimated,  was  not  conclnsive  of 
the  amount  of  the  premium,  and  the  insurer 
could  recover  the  additional  amount  shown  to 
be  due. 

[Ed.  Note.— For  other  eases,  see  Insurance. 
Gent.  Dig.  |  394;  Dec.  Dig.  {  183.*] 

Appeal  from  Dallas  County  Court;  W.  F. 
Wbitehurst.  Judge. 

Action  by  the  Fidelity  &  Casualty  Company 
of  New  York  against  the  J.  W.  Crowdus  Drug 
Company.  From  a  judgment  for  defendant, 
plaintiff  aKKals.   Reversed  and  rendered. 

The  sul^  is  by  appellant  against  appellee 
to  recover  the  amount  of  certain  additional 
premiums  covering  a  period  of  three  years, 
alleged  to  be  due  by  the  terms  of  a  policy  ttf 
liaUUty  executed  by  appellant  in  favor  of 
the  drug  company.  The  appellee,  besides 
general  denial,  averred  that  there  was  a 
verbal  waiver  by  the  app^ant  of  Condition 


N  in  Uie  p(dley,  and  further  Oat  liy  *■ 
attached  to  and  forming  a  part  of  tbe  policy 
It  was  i^reed  to  eontlnne  In  fines  tbB  policy 
for  the  fixed  sum  of  9tlBM  per  ywr.  The 
only  qnestion  submitted  to  the  jury  tm  thdr 
decision  was  that  of  waiver  of  Increased 
premiums,  and  the  Terdid;  was  in  faror  of  the 
defendant 

The  evidence  shows  that  m  July  27,  1907. 
the  appellant  Issued  and  deUwed  to  appellee 
a  poUey  of  Insnrano^  wbldi,  as  matnUi  to 
be  stated,  reads: 

"Now  120202.  The  Flddlty  and  Caanalty 
Company  of  New  York,  hereinafter  called  the 
'company,'  In  conslderatton  of  one  bondred 
thirteen  90/100  dollars  (911&90)  prendnn 
and  the  statements  her^naftor  set  forth  la 
the  Schedule  of  Stotemmts,  whldi  statements 
the  assured  makes  and  warranto  to  be  true 
by  the  acceptance  of  this  policy,  except  the 
statements  concerning  the  compensation  of 
employte  whidd  are  estimated,  does  hereby 
agree  to  In^mnify  the  J.  W.  Orowdna  Drag 
Company  of  Dallas,  oonnty  of  Dallas,  state  of 
Texas,  her^nafter  called  the  'assured.'  for  a 
period  of  twelve  mtmths  beginning  on  the 
27111  day  of  Jtdy,  1907,  noon,  and  ending  an 
the  27th  day  of  July,  1008,  noon,  atandard 
time  at  the  place  where  this  policy  has  been 
countersigned,  against  loss  from  tbe  liability 
Imposed  by  the  law  upon  the  assured  for 
damages  on  account  of  bodily  Injuries  or 
death,  aoddoitally  suffered  while  thla  policy 
is  in  force,  by  any  pers(m  or  persona  while 
within  the  premises  described  In  the  Sched- 
ule or  upon  the  sidewalk  <ar  other  ways  im- 
mediately adjacent  thereto  provided  for  the 
use  of  employes  or  the  public,  subject  to  the 
following  condlUoDs: 

"Condition  Lb  Mo  erasure  or  diange  ap- 
pearing on  tbe  fhoe  of  tbls  poll<7  as  original- 
ly printed  and  no  change  or  waiver  of  any  of 
ito  terms  or  conditioms  or  statements  shall 
be  valid  unltts  indorsed  hereon,  and  signed 
by  the  president  or  vice  president  or  one  of 
the  secretaries  of  the  company.  Notice  to  or 
knowledge  by  any  agent  or  any  otta^  perami 
shall  not  be  held  to  waive  any  of  the  tmns, 
conditions  or  stotemente  bweof. 

"Condition  N.  Tbe  premium 'for  this  policy 
is  based  on  the  data  given  In  the  Schedule. 
If  tike  compensathm  of  onployfia  Is  greater  or 
less  than  the  estimated  sum  stated  In  the 
S<iiednle,  or  if  the  data  otherwise  givoi  In 
the  Sdiednle  is  erroneous,  tbe  prenilum 
durge  shall  be  subject  to  adjostment  on  the 
basts  of  the  rates  stated  in  the  analysis  of 
premium  given  below.  The  company  shall  be 
entitled  to  examine  the  pay  roll  accounts 
and  to  check  all  other  items  of  the  Sdudnle 
whenever  it  desires  to  do  so.** 

There  was  attached  to  the  policy  the  fol- 
lowing rider:  Torm  22  C  Date  July  2Tth 
1907.  'Installment  Form.'  It  is  hm%by  un- 
derstood and  agreed  that  the  assured  under 
Oen.  Ua.  policy  Na  120202  may  cause  the  In- 
surance to  be  continued  from  noon  of  the  2Ttb 
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day  ot  July.  1906,  to  noon  of  tlie  27th  day 
of  July,  1909,  standard  time,  at  the  place 
■where  this  policy  has  been  connteralgned.  by 
tbe  payment  of  fll3^  dollais,  and  that  the 
payment  at  tiw  expiration  of  said  period  of 
the  further  sum  of  1118.90  dollars  shall  con- 
tinue the  Insoranee  for  the  period  of  one 
year,  to  wit,  from  noon  of  the  27th  day  of 
July,  1909,  to  noon  of  tbe  27th  day  of  July. 
1010,  standard  time,  at  the  iilaoe  where  this 
poll<^  has  been  countersigned.  Nothing  here- 
in contained  shall  be  held  to  abrogate  tbe 
tight  of  the  company  to  cancel  the  policy  as 
provided  in  It  Attached  to  and  forming 
part  of  Gen.  Lla.  policy  No.  120202  of  the 
Fidelity  and  Casualty  Company  of  New  York 
to  Ute  J.  W.  Crowdus  Drug  Co.  and  dated 
July  27, 1907.  Bobt  J.  BlUas,  Vice  President- 
Secretary." 

Under  the  "Schedule  of  Statements"  set 
forth  in  the  policy  there  appears  as  follows: 
"Estimated  wages  of  office  men,  $6,000.00,  at 
S  cents  per  $100;  estimated  wages  of  all 
other  employes  engaged  on  the  premises, 
$6,000.00,  at  20  cents  per  $100."  Acting  ou 
this  statement  of  estimated  wages,  which  was 
made  by  the  appellee  to  appellant's  general 
agent,  the  appellant's  general  agent  flxed 
$113.90  as  the  amount  of  tbe  premium,  based 
on  tbe  rate  of  5  cents  per  $100  for  office  men, 
and  20  cents  per  $100  for  all  other  employ^ 
Appellee  accepted  the  policy  when  It  was  de- 
livered to  it  It  was  proven  without  dispute 
that  the  books  of  appellee  showed  actual 
wages  paid  by  it  to  Its  employes  from  July 
27,  1907,  to  July  27,  1910,  which  was  the  lUe 
of  tbe  policy,  to  be  $180,204.78,  and  that  this 
was  the  correct  amount  that  the  premiums 
during  the  three  years  mentioned  should  have 
been  paid  on  at  tbe  rate  per  $100  specified  In 
the  policy,  Instead  of  $12,000  as  erroneously 
represented  by  the  data  furnished  by  appel- 
lee in  the  "Schedule  of  Statements"  in  the 
policy.  It  was  agreed  by  the  parties  that  In 
calculating  tbe  premium  payable  based  on  tbe 
amount  of  wages  paid  there  was  a  balance 
unpaid  above  $113.00  of  $09.18  for  each  of 
the  three  years  during  which  the  policy  was 
in  fonie.  At  the  end  of  both  the  first  and 
second  years  the  aivellee  sent  a  check  for 
$118.90  to  pay  the  premlom  for  each  year; 
and  appellant  offered  evidence  going  to  show 
that  It  Issued  and  mailed  to  appellee  for  each 
payment  a  renewal  receipt,  whl<^  amoni; 
other  things,  recited  that  the  policy  waa  con- 
tinued In  force  tot  another  year,  "subject  to 
all  the  conditions  and  agreements  contained 
in  tbe  aforesaid  policy."  The  appellee  does 
not  offer  testimony  to  show  whether  It  did 
or  did  not  receive  the  renewal  receipts.  Tbe 
testimony  does  not  establish  in  point  of  fact 
that  aj^Uant,  or  Its  antborlsed  agrat  acting 
within  the  scc^  of  his  authority,  had  waived 
its  rl^t  to  additional  premiums  to  the  $113.- 
90  paid  each  year,  based  on  the  amount  of 
the  oompensation  paid  the  employ^  of  ap- 
pelleok  The  farther  question  arlslps  on  the 


record  Is  one  of  law  under  the  nndlspated 
facts  above  set  out 

Thomas  &  Rhea  ahd  G.  D.  Hunt,  all  of 
Dallas,  for  appellant  8eay  ft  Seay,  of  Dal- 
las, for  appeUefc 

LEVY,  J.  (after  stating  the  facts  as  above). 
According  to  the  policy,  the  appellant  con- 
tracted to  Indemnify  the  apiwllee  against 
loss  in  legal  liability  for  damages  "In  con- 
sideration of  $113.90  premium  and  the  state- 
ments hereinafter  set  forth  in  the  Schedule 
of  Statements."  It  is  further  stipulated  in 
tbe  policy  that  "the  premium  for  this  policy 
is  based  on  the  data  given  in  the  Schedule. 
If  the  compensation  of  employ&s  Is  greater 
or  less  than  tbe  estimated  sum  stated  in  the 
Schedule,  or  if  the  date  otherwise  given  in 
the  Schedule  is  erroneous,  the  premium 
charge  shall  be  subject  to  adjustment  on  the 
basis  of  the  rates  stated  in  the  analysis^  of 
premium  given  below."  Tbe  "rates  stated*  In 
the  analysis  of  premium"  given  in  the  policy 
provides  "6  cents  per  $100"  of  the  wages  paid 
"office  employes,"  and  "20  cents  per  $100"  of 
the  wag^  paid  "all  other  employes  engaged 
on  tbe  premises."  Appellee  by  accepting  the 
policy  would  be  held  to  have  agreed  to  all 
its  terms.  The  policy  clearly  evidences  the 
agreement  of  the  parties  to  base  the  sum  of 
the  premium  payable  on  the  amount  of 
wages  paid  by  appellee  to  its  employes  at  the 
rates  specified  in  tbe  policy  for  each  $100 
paid  such  employes.  According  to  the  word- 
ing of  the  policy,  the  sum  of  $113.90  was 
placed  therein  as  tbe  premium  payable  under 
the  rates  qtecified  as  based  on  the  data  given 
in  the  schedule.  Tbe  data  given  in  the  sched- 
ule, which  was  furnished  by  appellee  for  tbe 
purpose  of  fixing  the  amount  of  the  premium, 
sbows  "estimated  wages"  paid  employes  In 
the  total  sum  of  $12,000.  Tbe  $113.90  recit- 
ed as  the  sum  of  premium  payable  being,  ac- 
cording to  the  policy,  fixed  on  "estimated 
wages"  only,  then,  in  view  of  the  further 
stipulation  of  the  parties,  and  under  the  un* 
disputed  focts  of  this  case,  the  sum  of  $118.- 
00  wonld  not  be  con<dn8lTe  of  the  amount  of 
premium  that  was  payable  by  appellee.  The 
further  stipulation  provided  that  the  premi- 
um charge  should  be  "subject  to  adjustment" 
tf  "the  compensation  Is  greater  or  less  than 
the  estimated  sum  stated  in  the  Schedule,  or 
If  the  data  otherwise  given  In  the  Schedule 
is  erroneous."  It  was  proven  without  dis- 
pute that  the  "estimated  wages"  In  the  total 
amoont  of  $12,000  stated  In  the  schedule  was  ' 
way  below  the  true  and  correct  amount  of 
the  total  wages  paid  by  appellee  to  its  em- 
ployes. And  the  true  and  correct  amount 
shown  by  the  books  of  appellee  was  conclu- 
slvely  proven.  The  true  and  correct  amount 
of  the  total  wages  paid  its  emploj^es  being 
thus  truly  arrived  at  It  then  became,  under 
the  policy,  a  mere  matter  of  mathonatlcal 
calculation,  and  nothing  more,  to  gef  the 
amount  of  the  premium  payable  for  the  rates 
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wen  ezpresslj  fixed  and  agreed  upon  In  the 
face  of  the  policy.  Where  there  la  nothing 
left  open  for  the  parUea  to  do  but  to  ascer- 
tain the  amoant  of  the  pay  roll  and  then 
merely  to  matbemaUcally  compute,  as  herel 
the  amount  of  the  prendnm,  the  agreement 
of  the  parties  should,  in  order  to  carry  ont 
its  purpose  and  plain  intent,  be  understood 
as  meaning  to  pay  what  may  be  One  ^m 
one  party  to  the  other.  And  in  vlev  of  the 
stipulation  of  the  parties  and  the  undisputed 
facta,  it  is  believed  that  the  appellant  haa 
shown  a  right  of  recovery  for  the  additional 
amount  of  premiums,  which,  In  amount,  are 
admitted.  There  Is  no  evidence  of  any  pro- 
bative force  whatever  introduced  showing 
that  appellant,  or  its  authorized  agent  acting 
within  the  scope  of  his  antliority,  had  waived 
Its  right  to  the  additional  premium  sued  for. 
It  follows  that  appellant  was  entitled,  under 
the  facts,  as  a  matter  of  law,  to  recover,  and 
the  court  should  have  given  the  peremptory 
instmction  asked  for  by  appellant  Assign- 
ment No.  1  Is  therefore  sustained,  and  this 
disposes  of  the  appeaL 

The  appellee  argues  that  the  rider  on  the 
policy  fixes  the  premlnm  payable  and  should 
control.  The  rider  merely  authorizes  a  re- 
newal, and  does  not  Introduce  new  or  addi- 
tional terms,  or  modify  or  alter  Condition  N 
In  the  policy. 

The  judgment  Is  reversed  and  here  render- 
ed in  favor  of  the  appellant  for  f 207.54,  with 
Interest  at  6  per  cent  from  October  125,  1911, 
and  for  the  costs  of  the  trial  court  and  of 
this  appeal. 


SOCEWEUj  v.  SOCKWEIiL  et  al. 
(No.  1303.) 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
April  29, 1914.   Rehearing  Denied 
May  21.  1914.) 

1.  Ours  (S  48*)  —  Onrs  Ihtbb  Vivos  —  Bn- 

DENCE. 

Where  a  will  contest  and  an  action  of  tres- 
pass to  try  title  were  consolidated  and  heard 
together,  the  proponent  claiming  the  land  in 
controversy  under  the  will  and  the  contestants 
Qnder  a  parol  gift  from  testatrix  prior  to  her 
death,  a  wltnesa  was  proper^  permitted  to 
testify  that,  about  two  years  before  the  exe- 
cution  of  the  will,  testatrix  stated  that  she  had 
given  the  property  to  contestants,  and  would 
that  day  deliver  possession;  such  being  ad- 
missible, not  on  the  issue  of  the  execution  of 
the  will,  but  to  prove  the  gift  inter  vivos. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  H  87-84;  Dea  Dig.  S  48.*] 

2.  Tbiax.  (i  91*)— Rboeftior  of  Bvzdinos— 
•    Effect  or  Fajlubx  to  Objeot  to  Evdcdekce. 

When  evidence  is  not  objected  to  when  of- 
fered, unless  good  reason  for  the  delay  is 
shown,  the  court  has  a  wider  dUwetion  In  pass- 
ing npoa  its  admisdbUity  nptm  motion  to  strike 
out 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  242-244,  252;  Dec.  Dig.  8 

8.  Wiixs  ii  164*)—PBoB ATE— Evidence. 

In  a  will  contest,  where  the  issue  was 
whether  the  proponent  procured  its  sxeeutlon 
by  fraud,  a  letter,  written  by  proponent  to  bis 


uncle,  seeking  to  bwrow  money,  and  stating, 
"If  you  could  know  what  I  know  which  ia  com- 
ing to  you  and  your  family  through  my  work 
I  think  yon  would  remember  me,"  waa  proper- 
ly admitted;  it  bdng  shown  that,  imaer  the 
will,  the  nwue^s  wlfa  received  a  goodahare. 

[Bd.  Note^For  other  eases,  see  WIDai,  Cent. 
Dig.  91  403-414;  Dec,  Dig.  j  194.*] 

4.  Apfeai,  and  Ebkoe  (I  1060*)  —  HABMZzas 

EaaoB— Evidence. 

Though  testimony  was  objectionable,  its 
admission  waa  not  grotmd  for  rerersal,  where 
testimony  to  Uie  same  ^ect  was  admitted  with- 
out objection. 

[Efd.  Note.— For  other  eases,  see  Appeal  snd 
Error,  Cent  Dig.  «  1068^  1060,  4153-4157, 
4166;  Dec  Dig.l  lOOO.*] 

6.  WnXS  (I  165*)— PaOBATB— BVIDXHCB— Ad- 
UI88IBILITT. 

Declarations  by  testatrix,  at  or  aboat  tbe 
time  of  the  alleged  execution  of  a  will  offered 
for  probate,  disclosing  unfrieniBy  feeling  to- 
wards pereons  who  were  beneficiaries  tmder  tbe 
will,  were  relevant  and  material  in  a  contest 
cbarglng  fraud,  as  tending  to  show  that  testa- 
trix did  not  knowingly  and  willingly  m&ke  the 
bequest 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SI  41:^-420;  Dec.  Dig.  |  160.*] 

Appeal  from  District  Court,  Hunt  Gonnty ; 
A.  F.  Dohoney,  Judge. 

Application  by  Melvin  Sockwell  to  pro- 
bate will  of  Mrs.  Catherine  Hale,  deceased. 
In  which  Mrs.  Mattie  Sodcwell  and  others 
were  conteetanta,  consolidated  with  an  ac- 
tion of  treapaas  to  try  title  by  Mrs.  Mattie 
Sockwell  and  others  against  Melvin  Sock- 
welL  From  a  judgment  for  contestants  and 
plalnUfCa,  contestee  and  dtfmdant  appeaL 
Affirmed. 

J.  H.  Morgan,  Neyland  A  N^land,  and 
SherreU  tt  Stamea,  all  of  OreenvUIe,  tor  ap- 
pellants. Clark  tc  Leddy,  of  QreenTllle,  for 
appellees. 

H0DOBS,J.  Hi  April,  1012,  the  appellant 
Hdvln  SodEw^,  ffled  In  the  county  oonrt  of 
Hunt  count7  an  appUcatton  for  the  prolmte 
of  an  Instmmait  purporting  to  be  Oie  last 
will  of  Mra.  Catherine  Hate,  deceased.  It 
was  alleged  in  tito  application  that  His. 
Hale  died  on  tlie  Ttii  day  of  Febmary,  181% . 
leaving  an  estate  valoed  at  826^0001  The 
instrument  offered  as  her  will  was  dated 
June  18, 1067,  and  contained,  among  <ithen, 
a  loovlslon  bequeathing  to  tlie  wtilnnt, 
her  grandson,  an  undivided  half  Interest  In 
a  lot  in  the  town  oC  OreenvUIe  on 
were  standing  some  brtdc  bntldtnga.  Jamn 
F.  So<ftwell,  a  Bon-ln*law,  was  appointed  ex- 
ecutes without  a  bond.  This  application  was 
contested  by  Hcs.  Hattle  Sockwell,  Joined 
by  her  husband,  James  F.  SodnrelL  Tlie 
contestants  allied  that  the  Instmnmt  <rfZer- 
ed  was  not  the  will  of  Mrs.  Gattwrtne  Hale; 
that  it  was  not  signed  by  her,  nor  by  .any 
one  anthoriaed  by  her;  that  If  In  ftct  Mxt. 
Hale  did  sign  the  paper,  she  did  so  under  a 
mlsapprehen^n  (tf  its  contents,  btftering 
that  It  bequeathed  to  Mrs.  So^w^  the  en- 
tire Interest  In  the  brick  bondings  referred 
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to.    It  was  farther  charged  tbat  the  execa- 
tlon  of  the  Instrument  was  procured  by  the 
fraud  of  the  appellant  and  one  B:^n  Logan, 
together  with  other  persona  unknown  to  con- 
testants ;  that  these  parties  exercised  an  un- 
due Influence  over  Mrs.  Hale,  and  through 
fraud  and  deception  Induced  her  to  sign  the 
instrnment    When  the  cause  came  on  for 
trial  in  the  county  court  a  Judgment  was 
rendered  admitting  the  will  to  probate.  From 
this  Judgment  the  contestants  prosecuted  an 
appeal  to  the  district  court   While  the  con- 
test was  pending  In  the  county  court  the  ap- 
pellees, Mrs.  Sockwell  Joined  by  her  hus- 
band, filed  In  the  district  court  of  Hunt  coun- 
ty a.  suit  against  the  appellant  in  the  form 
of  an  action  of  trespass  to  try  title,  In  which 
it  was  alleged  that  Mrs.  Hale  during  her 
lifetime  made  a  parol  gift  of  the  lot  In  con- 
troversy to  the  plaintiff,  and  that  the  latter 
bad,  on  tbe  Calth  of  that  gift,  entered  into 
possession  and  had  made  permanent  and  val- 
uable  improTements  on  the  property.  The 
petition  also  set  out  in  detail  the  character 
of  the  Improvements,  when  made,  and  the 
value  claimed  as  the  result  of  each.  This 
suit  and  the  application  to  probate  the  will 
were  consolidated  and  tried  on  June  11, 
191S.  A  Judgment  was  rendered  refusing  to 
probate  the  will,  and  in  favor  of  Mrs.  Sock- 
well  for  the  property  sued  for. 

The  case  was  submitted  to  a  Jury  on  spe- 
cial issues,  and  the  finding  of  the  jury  was, 
In  substance,  as  follows:  (1)  In  1905  Mrs. 
Hnle  gave  Qie  lot  in  controversy  to  Mrs. 
Sockwell,  and  delivered  possession  to  the 
latter  with  the  intention  that  the  property 
should  thereafter  be  that  of  the  donee.  (2) 
That  Mrs.  Sockwdl,  with  the  knowledge  and 
acciuiescence  of  Mrs.  Hale,  made  permanent 
and  valnable  improvements  upon  the  prop- 
erty as  follows:  Sidewalks  adjacent  to  the 
property,  $7S0,  Improvements  on  the  lot  and 
other  paving,  $1,268.60,  and  that  the  prop- 
erty had  been  enhanced  in  value  by  reason 
of  these  Improvements  to  the  extent  of  $8,- 
000.  (3)  That  Mrs.  Hale  did  not  understand 
the  contents  of  the  paper  offered  for  probate 
as  her  will  by  the  appellant,  and  was  Induced 
to  have  her  name  signed  thereto  by  fraud 
and  deception'. 

The  evidence  shows  that  Mrs.  Hale  was 
92  years  old  at  the  time  of  her  death,  and 
hod  been  blind  and  In  feeble  health  for  sev- 
eral years  prior  thereto.  Her  condition  was 
described  as  being  as  helpless  as  that  of  a 
child,  and  it  was  shown  tbat  she  required 
constant  attention.  Much  of  her  time  dur- 
ing her  later  years  had  been  spent  with  her 
daughter,  Mrs.  Sockwell.  It  also  appeared 
from  the  evidence  that  Mrs.  Hale  had  made 
two  other  wills  prior  to  1!>07;  one  in  1902, 
and  another  in  1905.  In  the  wiU  of  1905  all 
of  the  lot  in  controversy  was  bequeathed  to 
Mrs.  Sockwell,  whereas  under  that  of  1907 
Mn.  So<iEW^l  only  received  an  undivided 
half  interest,  the  other  going  to  the  appel- 
lant 


[1,  2]  During  the  progress  of  the  trial  M. 
M.  Chandler,  one  of  the  witnesses  to  the  will 
of  190S,  testified  that  he  had  signed  that  will 
as  a  witness,  that  he  remained  for  some  time 
thereafter  and  talked  with  the  family,  anu 
that  Mrs.  Hale  remarked  that  she  would  nev- 
er bother  him  any  more  about  witnessing 
another  will,  and  then  explained  why  she 
had  changed  a  former  will — that  she  bad 
given  the  brick  property  to  her  daughter, 
Mattle  Sockwell,  and  would  turn  It  over  to 
her  that  evening,  for  her  past  kindness  and 
favors.  This  testimony  was  admitted  with- 
out any  objection.  Some  time  thereafter  the 
defendant  moved  the  court  to  strike  out  all 
that  part  In  which  the  witness  stated  what 
she  (Mrs.  Hale)  was  going  to  do  with  refer- 
ence to  turning  over  the  property  to  Mattie 
Sockwell.  The  ground  of  this  objection,  as 
shown  by  the  bill  of  exception,  is  as  follows: 
"Because  the  same  related  to  something  that 
she  was  going  to  do  in  the  fnture  which 
might  not  be  done."  The  refusal  of  the  court 
to  sustain  Oiat  motion  is  the  basis  of  one  of 
the  assignments  of  error.  In  her  suit  filed  in 
the  district  court,  which  was  then  being 
tried,  Mrs.  Sockwell  was  relying  upon  a  parol 
gift  from  her  mother,  coupled  with  posses- 
sion and  valuable  Improvements  made,  and 
not 'upon  the  will,  as  the  basis  of  her  claim 
to  the  property.  By  the  testimony  of  this 
witness  the  donor  is  represented  as  saying 
that  she  had  given  the  property  to  Mrs.  Sock- 
well, and  would  that  evening  deliver  posses- 
sion. The  manifest  purpose  of  this  testi- 
mony was  to  prove  a  gift  Inter  vivos,  not  to 
disprove  the  execution  of  the  will  of  1907. 
We  think  the  testimony  was  admissible  aa 
against  the  objection  urged.  6  Enc.  Ev.  pp. 
211,  212,  and  cases  cited  in  the  notes.  But 
even  if  this  evidence  was  subject  to  the  ob- 
jection, It  cannot  be  said  that  the  court  abus- 
ed hlB  discretion  In  refusing  to  exclude  it 
after  it  had  once  been  admitted  without  ob- 
jection. When  an  objection  Is  delayed  with- 
out showing  some  reason  for  so  doing,  the 
court  has  a  wider  discretion  In  passing  upon 
the  admissibility  of  testimony  than  when  an 
objection  Is  made  at  the  time  the  testimony 
is  offered.  By.  Co.  v.  Lamothe,  76  Tex.  223, 
13  S.  W.  194 ;  Ry.  Co.  v.  Andrews,  29  S.  W. 
920.  The  bill  of  exception  gives  no  reason 
why  an  objection  was  not  sooner  made,  nor 
does  It  appear  from  any  other  portion  of  the 
record  that  there  was  any  good  nascm  for 
the  delay. 

[J]  Appellees  offered  in  evidence  the  fol- 
lowing letter  from  the  appellant:  "Denver, 
Colo.,  May  16,  1911.  Mr.  J.  J.  Alexander, 
Santa  Anna,  Texas — My  dear  Uncle:  No 
doubt  you  may  be  surprised  to  bear  from 
me,  but  I  knowlbg  you  to  be  a  friend  and 
true — at  that — I  do  not  hesitate  in  asking 
you  my  want.  Now  Uncle  I  went  broke  this 
A.  M.,  w'hich  I  am  very  sorry  to  state  to  you, 
in  fact  It  is  the  first  time  that  I  have  ever 
been  In  such  a  fix  for  quite  a  few  years. 
Xesterday  (May  16tb)  I  was  worth  (6000.00 
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cash  at  the  baiik,  but  to-day  I  am  worth 
only  what  I  can  show.  Now  If  you  have  a 
few  dollars  you  can  spare  for  a  few  days 
please  accommodate  me  and  send  to  address 
I  may  give  you  (J.  J.  please  never  say  any- 
thing about  me  writing  you.)  I  have  made 
money  fast  since  coming  out  here,  bnt  J.  J. 
you  know  it  takes  all  for  man  to  exist  on 
this  kind  of  a  game,  but  if  you  can  favor 
me  do  so  at  once,  for  I  know  it  will  be  to 
your  advantage  some  time.  Now  I  would  not 
you  to  ever  mention  me  writing  you  for 
this — for  I  know  if  you  could  see  me  and 
know  what  I  know  wlilch  Is  coming  to  you 
and  your  family  through  my  work  I  think 
you  would  remember  me  by  the  past  So 
Uncle  J.  J.  A.  if  you  can  favor  me  kindly  do 
80  at  once  and.  for  Ood  sake  and  mine  say 
nothing.  Yours  devotedly,  Melvln  Sockwell." 
On  the  margin  of  the  second  page  of  this  let- 
ter  appeared  the  following:  "J.  J.  A.  Please 
never  say  anything  about  me  writing  you." 
This  was  objected  to  upon  the  ground  that 
on  its  face  the  letter  had  no  reference  to 
the  will  offered  for  probate,  and  was  irrel- 
evant and  ImmateriaL  In  their  contest  the 
appellees  had  charged  fraud  and  deception  in 
the  execution  of  the  will  of  1907,  and  it  was 
permissible  for  them  to  prove  those  facts 
by  circumstances.  We  think  it  was  for -the 
jury  to  determine,  under  all  the  facts,  wheth- 
er or  not  this  letter  referred  to  that  will. 
Appellant  was  present  In  court  at  the  time, 
and  had  an  opportunity  to  explain  the  letter 
and  to  show  what  he  was  referring  to,  if  not 
to  the  win.  This  he  failed  to  do.  If  he  was 
referring  to  this  will,  the  language  used  was 
strong  evidence  of  fraud.  It  was  shown  by 
a  comparison  of  the  two  wills  that  under 
the  last  the  wife  of  the  party  to  whom  the 
letter  was  addressed  received  a  lai^er  por- 
tion of  the  property  than  under  the  will  of 
1905. 

[4]  In  the  third,  fourth,  and  sixth  assign- 
ments of  error  the  appellant  complains  of  the 
admission  of  testimony,  mainly  upon  the 
ground  that  it  was  irrelevant  and  immate- 
rial. Even  If  this  testimony  was  objection- 
able Its  admission  cannot  now  be  considered 
grotinds  for  reversing  the  judgment,  because 
testimony  to  the  same  effect  was  admitted 
from  other  sources  without  objection. 

[S]  The  appellant  requested  the  following 
charge,  which  was  refused:  "You  will  not 
consider  any  statementa  or  declarations  made 
by  Catherine  Hale  before  the  execution  of 
the  will  dated   ,  June  1906,  if  state- 
ments or  declarations  were  made,  or  after 
the  execution  of  said  will,  If  executed,  nor 
any  det^rations  or  statements  made  by  said 
Catherine  Hale  before  the  execution  of  the 

wlU  of  date   day  of   1907,  If 

same  was  executed,  or  declarations  or  state- 
ments made  after  the  execution  of  said  will, 
if  executed,  but  such  declarations  or  state- 
ments made  by  said  Catherine  Hale,  if  made, 
can  be  considered  by  you  only  for  the  pur- 


pose of  assisting  yon  In  arriving  at  whal- 
er or  not  Cathe'rine  Hale  did  In  foct  make 
a  parol  gift  of  the  land  In  controversy  to 
Mattle  Sockwell,  it  said  declarations  or  state- 
ments do  assist  yon.  Such  declarations  or 
statements,  If  made,  cannot  be  considered  by 
you  in  considering  the  prol>ate  of  the  will 
of  1907,  bat  su<^  testimony,  in  your  delibera- 
tions, shall  be  limited  to  the  issue  as  to 
whether  or  not  a  parol  gift  was  made  by 
Catherine  Hale  to  Mrs.  Mattie  Sockwell  of 
the  property  In  controversy."  This  chaise 
Is,  to  say  the  least,  confusing.  In  one  por- 
tion It  tells  the  jury  without  qualification  not 
to  consider  any  statements  made  by  tbe  tes- 
tator either  before  or  after  the  execution  of 
either  of  the  two  wills  referred  to.  In  the 
latter  part  it  tells  the  jury  that  they  should 
consider  such  declarations  only  for  the  pur- 
pose of  determining  whether  or  not  a  parol 
gift  of  the  lot  had  been  made  to  Mrs.  Sodi- 
well,  and  for  no  other  purpose.  But  even  if 
the  charge  had  been  properly  framed,  we  do 
not  think  the  court  erred  in  refusing  to  give 
it.  Some  of  the  declarations  referred  to  dis- 
closed unfriendly  feelings  on  the  part  of  the 
testatrix  toward  the  appellant,  and  a  pro- 
Qouneed  disinclination  to  bequeath  to  him 
any  portion  of  her  property.  Such  declara- 
tions, made  at  or  about  the  time  the  instru- 
m^t  ottered  as  a  will  was  executed,  are  rel- 
evant and  material.  In  a  contest  charging 
fraud,  as  tending  to  show  that  the  testator 
did  not  knowingly  or  willingly  make  the  be- 
quest. It  Is  neither  natural  nor  common  for 
testators  to  give  their  property  to  those  to- 
ward whom  they  entertain  hostile  feelings. 
Those  declarations  were  circumstances  to  be 
considered  by  the  jury.  Kennedy  v.  Upsliaw. 
66  Tex.  442,  1  S.  W.  308 ;  Johnson  v.  Browne. 
51  Tex.  79 ;  Robinson  v.  Stuart,  73  Tex.  269. 
11  S.  W.  275 ;  1  UnderhiU  on  Wills,  U  132. 
161.  Some  of  them  referred  to  In  the  charge 
were  offered  by  the  appellant  himself,  wltli- 
out  any  qualification  or  restriction.  It  was 
only  after  other  declarations  tending  to  show 
a  hostile  state  of  uilnd  towards  tiim  that  be 
deemed  it  expedient  to  ask  the  court  to  place 
the  restrictions  upon  their  consideration. 

The  remiiinljig  assignments  are  overmled. 
and  the  judgment  is  affirmed. ' 


GDIiF,  a  ft  a  F.  BY.  CO.  T.  HECKS  et  vx. 
(No.  1814.) 

(Court  of  CMl  Appeals  of  Texaa.  TaxartaiM. 

April  30,  1914.) 

1.  Death  (j  103*)— Qccstions  fob  Jum— Be- 

ruluno  JjObs  ob  Injubt. 

In  an  action  by  the  parents  of  a  yoang 
man  of  23  killed  in  a  wreck  due  to  defend- 
ant's negligence,  held,  on  the  evidence,  that  the 
question  whether  plaintiffs  had  any  reasonahl* 
expectation  of  pecnniary  benefit  from  lum  vu 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Death.  Cent 
Dig.  a  141;  Dec.  Dig.  i  103.«] 
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a.  Death  ({  86*)-jtiaBT  OT  Acnon— Loas  ob 

Injubt. 

In  an  action  under  the  statute  by  the  sur- 
viving wife,  parents,  etc.,  for  damages  from 
injury  re  (ml  ting  In  death,  there  can  be  no  re- 
•cover;,  unlesB  plaintiffa  had  a  reasonable  ex- 
pectfition  of  pecuniary  benefit  from  deceased. 

[Kd.  Note^For  other  caaei,  tee  Death,  Cent 
T)iK.  U  108, 109, 112-114,  117,  119;  Dea  Dig. 
«  86.«T 

S.  DcATH  (I  99*)— DA]uei»-BlxoEBBm  Dam- 
ages. 

In  an  action  by  BurviTiog  parents  about  6o 
jears  of  age  for  damages  from  the  death  of 
a  son  2S  yeara  of  age,  where  it  appeared  that 
plaintiffs  were  engaged  in  farming  and  stock 
raising,  and  were  worth  about  130.000,  that  de- 
ceased was  skilled  in  such  bosiness,  and  when 
at  home  assisted  therein  and  in  household 
■work,  that  he  was  considerate  of  their  health, 
and  bad  on  occasions- called  a  physiciaD  to  see 
tbem,  and  that  he  had  stated  that  be  intended 
to  remain  onmarried  while  Us  mother  lived, 
in  whidi  the  Jary,  under  Rev.  St  1911,  art. 
4704,  might  allow  such  damages  as  they  thought 
proportiooate  to  the  resulting  injury,  a  verdict 
of  $5,500  was  excessive  and  would  be  reversed, 
unless  a  remittitur  of  $4,400  was  filed. 

[Bd.  Note.— For  other  cases,  see  Death,  Cent 
THg.  IS  128-130;  Dec.  Dig.  }  99.*1 

'WillBcn,  OL  J.,  dissenting  In  part 

Appeal  mm  District  Court,  Hnnt  Comity ; 
A.  P.  Dohone7i 

Action  tqr  W.  F.  Htoka  and  wife  agaiziBt 
the  QvU,  Coloiado  ft  Santa  F6  BaUwaj  Com- 
panr.  Judgment  for  plaintllb  for  $6,600,  and 
defendant  appeals.  lUiTeraed  and  remanded 
for  new  trial,  unless  a  remittitur  of  $4,400 
was  filed,  in  which  event  judgment  reformed. 

Terry,  Cavln  &  Mills  and  A.  H.  Culwell, 
all  of  Galveston,  for  appellant.  Elvans  & 
Carpenter,  of  Greenville,  for  appellees. 

WILLSON,  O.  J.  On  September  25,  1011, 
as  the  result  of  the  wrecking  of  one  of  ap- 
pellant's freight  trains  near  Celeste,  appel- 
lees' son,  Ira  Delos  Hicks,  a  young  man 
nearly  23  years  old,  was  killed.  At  the  time 
the  wreck  occurred  deceased,  employed  by  ap- 
lellant  as  a  brakeman,  was  on  the  top  of 
one  of  the  cars  forming  the  train.  Appellees 
charged,  the  jury  found,  and  we  find,  that 
the  wrecking  of  the  train  was  due  to  negli- 
gence on  the  part  of  appellant,  In  that  It  was 
operating  same  at  too  great  a  speed  over  a 
track  not  reasonably  safe  because  of  rotten 
ties.  The  appeal  is  from  a  judgment  for 
$0,500— apportioned  $000  to  the  father,  and 
^,000  to  the  mother — recovered  by  deceas- 
«d'8  parents  as  the  damages  they  suffered 
because  of  his  death. 

[1,2]  At  the  time  ot  deceased's  death  ap- 
pellee Hicks  was  about  65,  and  tiis  wife  about 
63  years  old.  They  had  several  iddldren,  all 
married  and  living  In  homes  of  their  own,  ex- 
cept deceased,  their  youngest  child,  who  lived 
with  them  when  not  at  work  elsewhere.  Be- 
sides about  60  head  of  stock  cattle,  16  head 
of  brood  mares,  and  other  property,  the  value 
of  which  is  vot  shown  in  the  record,  appel- 
lees own<>£  tbe  dOO  acra  of  land,  worth  about 


$30,000,  on  whidi  th^  Uved  in  Hill  oounty, 
where  they  engaged  In  farming  and  stock 
raising.  Deceased  was  kind-hearted,  sober, 
trustworthy,  industrious,  skilled  In  the  busi- 
ness his  father  was  engaged  in,  and  was  de- 
voted to  his  mother.  When  at  home  with 
them  he  assisted  his  father  in  buying,  feed- 
ing, and  shipping  cattle,  and  in  doing  other 
work  around  the  place,  and  his  mother  in 
looking  after  and  marketing  (diickens,  eggs, 
etc.,  in  the  work  involved  in  operating  a 
dairy  she  carried  on,  and  in  various  other 
kinds  of  work  she  engaged  In  as  a  housekeep- 
er. Deceased  understood  caring  for  sick 
people,  and  was  a  capable  nurse.  He  was  at- 
tentire  and  helpful  to  his  mother,  not  only 
in  assisting  her  In  her  work,  but  also  in  ac- 
companying her  to  church  when,  as  often 
happened,  she  otherwise  could  not  have  gone. 
He  had  declared  he  did  not  intend  to  marry 
as  long  as  his  mother  lived,  but  Intended  to 
remain  unmarried,  so  he  could  see  after  and 
take  care  of  her.  On  one  or  two  occasions 
he  had  the  witness  Dr.  Mayner  to  call  pro- 
fessionally to  see  his  father  or  mother,  stat- 
ing to  him  that  his  father  and  mother  "were 
getting  old  and  needed  attention,  and  his 
father  would  not  call  a  doctor  very  often 
when  he  needed  one,"  and  that  he  (deceased) 
"would  settle  the  bill,  and  for  me  (witness) 
to  come  to  him  for  it"  Deceased  and  his 
father  had  entered  Into  an  agreement,  the 
terms  of  which  were  stated  In  testimony  of 
the  latter  as  follows:  "The  agreement  we 
bad  was  that  I  was  to  furnish  26  mares  and 
50  or  60  head  of  cattle,  and  he  was  to  get 
one-half  of  the  Increase  for  bis  labor.  *  •  * 
He  was  to  run  the  farm,  and  what  we  made 
was  to  be  used  that  way.  If  we  did  not  use 
all  that  we  made  on  the  farm,  the  balance 
was  to  be  sold,  and  It  was  to  be  ours,  mine 
and  his ;  if  anything  was  left,  not  used,  we 
were  to  dispose  of  it,  and  It  was  to  belong 
to  us.  We  were  to  divide  the  profits  on  the 
stock  business  half  and  half,  and,  if  there 
was  anything  left  on  the  farm,  we  were  to 
divide  that  *  *  *  He  was  going  to  come 
home  Christmas  and  take  charge  of  every- 
thing and  carry  out  the  agreement  we  made, 
take  charge  of  the  stock,  Cattle,  horses,  and 
farm." 

In  the  statement  just  made  we  think  we 
have  recited  substantially  all  the  facts  relied 
on  to  show  pecuniary  loss  to  appellees  as  a 
result  of  the  death  of  deceased.  Appellant 
Insists  that  it  cannot  be  said  It  appeared 
from  those  facts  that  appellees  had  reason- 
able expectation  of  pecuniary  benefit  from 
deceased  bad  he  not  been  killed,  and  that 
therefore  the  judgment  in  their  favor  is  not 
supported  by  evidence,  and  cite,  as  supporting 
their  contention,  Winnt  v.  I.  &  G.  N.  B.  R. 
Co.,  74  Tex.  32,  11  S.  W.  907,  6  L.  R.  A.  172 ; 
D.  &  W.  Ry.  Co.  V.  Splcker,  61  Tex.  427; 
Texas  Portland  Cement  Co.  v.  Lee,  36  Tex. 
Civ.  App.  482.  82  S.  W.  306;  Hallway  Co. 
T.  Johnston,  78  Tex.  636.  16  S.  W.  104;  and 
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Standard  tAgtt  &  Power  Co.  r.  Muncer.  83 
Tex.  Cav.  App.  416,  76  S.  W.  981. 

The  two  casee  first  dted  are  so  nnllke  tliis 
one  In  their  facts  ae  to  render  it  unnecessary 
to  farther  refer  to  them. 

The  Johnston  Oaae  was  not  a  suit  by  par- 
ents for  damages  for  the  death  of  their  child, 
but  was  a  salt  by  the  widow,  a  minor  daugh- 
ter, a  married  daughter,  and  a  son  who  lack- 
ed only  a  few  months  of  being  21  years  of 
age,  of  the  deceased.  The  judgment  was  in 
favor  of  the  widow  and  minor  daugbter  for 
$5,000  each,  and  in  favor  of  the  son  and 
married  daughter  for  $2,500  each.  It  was 
shown  that  the  deceased  earned  $125  per 
month  as  a  locomotlre  engineer.  There  was 
no  testimony  showing  that  he  had  contrib- 
uted anything  to  his  son  or  to  bis  married 
daughter.  In  reversing  the  Judgment,  so  far 
as  It  was  In  favor  of  the  son  and  married 
daughter,  the  Supreme  Court  said:  "The 
damages  recoverable  In  an  action  of  this 
character  are  for  the  pecuniary  loss  of  the 
party  beneflted  by  the  recovery.  Before  a 
recovery  can  be  had,  the  loss  most  be  proved 
like  any  other  fact  It  Is  difficult  to  imagine 
a  case  in  which  It  can  be  proved  directly.  It 
must  be  iwoved  by  drcumstances,  such  as  the 
rtiatlon  and  ages  of  the  deceased  and  the 
surrivlng  relative,  the  capacity  of  the  for- 
mer for  earning  money,  and  his  disposition 
to  contribute  pecuniarily  to  the  aid  of  the 
latter.  In  this  case  the  circumstances  repel 
the  Idea  that  the  son  and  married  daughter 
of  .the  deceased  had  any  Just  grounds  to  ex- 
pect pecuniary  assistance  from  the  father. 
The  law  does  not  and  cannot  compel  the 
party  causing  the  death  to  give  a  gratuity  in 
these  cases.  The  recovery  is  to  compensate 
a  loss  and  not  to  confer  a  bounty." 

The  Lee  Case  was  a  suit  by  the  widow  and 
parents  of  the  deceased,  25  years  old  at 
the  time  he  was  killed,  in  wlii<^  each  of  tiie 
parents  recovered  Judgment  for  $600  on  facts 
found  by  the  Court  of  Civil  Appeals  to  be 
as  follows:  '"SJh&t  up  to  the  time  of  the 
marriage  of  the  deceased,  A.  G.  Lee,  he  con- 
tributed largely  to  the  support  of  his  fftther 
and  mother,  J.  O.  and  Blary  Lee,  but  after 
such  marriage  he  contributed  nothing  to 
thdr  support  That  at  the  time  of  the  trial 
of  the  cause  In  the  court  below  J.  G.  Lee 
was  67  years  old,  and  Mary  Lee  wae  about 
60  years  old.  J.  G.  Lee's  health  was  good; 
but  Mary  Lee's  health  was  bad  and  had  been 
for  many  years.  J.  G.  Lee  was  a  carpenter 
by  trade ;  but  the  amount  of  property  owned 
by  talm  and  his  wife  is  not  shown.  Nor  does 
it  appear  from  the  evidence  what  Income,  if 
any,  J.  Q'.  and  Mary  Lee  had,  or  that  they 
needed  pecuniary  aid  from  their  son."  On 
the  ground  that  the  facts  stated  were  not 
sufficient  to  support  It,  the  Judgment  in  favor 
of  the  parents  was  reversed  by  the  Court  of 
Civil  Appeals.  That  court  said :  **It  does  not 
appear  from  tbe  evidence  that  they  [the  par- 
ents] had  any  reasonable  expectation  of  re- 
ceivinc  any  pecuniary  benefit  from  him  [de- 
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ceased]  in  tftie  futnre  bad  lie  Uved.  It  was 
essential  for  the  parrats  of  the  deceased  t« 
show  that  they  had  suffered  some  pecuniary 
loss  by  reason  of  his  death  in  order  to  au- 
thorize a  verdict  for  any  amount  in  their 
favor.  This  they  failed  to  do."  Tbe  value 
of  the  case  as  a  precedent  is  weakened  by 
the  fact  that  the  Supreme  Court,  in  oTerrut 
tBg,  on  other  grounds,  the  airi^<Atl<m  of  tbe 
parents  for  a  writ  of  error,  were  earefol  to 
say  aiej  did  not  wish  thdr  action  to  be  con- 
strued as  meaning  that  they  thou^t  the 
Judgment  in  favor  of  the  parents  was  doc 
supported  by  the  evidence^  Texas  Portland 
Cement  Oo.  Le^  98  Tex.  236,  82  S.  W. 
1025. 

The  Muncey  Case  was  a  suit  1^  tbe  wife 
for  the  benefit  of  herself  and  the  tether  and 
mother  of  the  deceased.  The  Judsuient  [& 
favor  of  the  father  and  mother  for  $1,000 
each  was  attadted  on  the  ground  that  tbe 
proof  showed  "deceased  did  not  contribute 
anything  toward  their  support,  and  there 
was  no  proof  of  their  receiving  any  pecuni- 
ary benefit  from  a  continuation  of  bis  life." 
In  dlsposUv  of  the  conation,  tbe  Conit  at 
Civil  Appals  said :  "We  are  of  tbe  opinion 
that  this  objection  Is  well  gnnmded.  Tbe 
eTldoMe  shows  that,  after  deceased  married, 
be  contributed  notbing  to  tbe  ss^nrt  of  bl* 
parents,  and  tbat  there  vnm  no  necesdty 
tlierefor,  and  iben  Is  no  evidence  to  show 
tbat  tbcy  bad  any  reasonable  ezpactntlai  01 
receiTtnc  any  pecuniary  ben^  from  talm 
thereafter  had  be  lived.  Tbe  velaaonship 
itself  does  not  give  a  right  of  reooTeiy.  It 
must  be  shown  tbat  they  have  sustained 
some  pecuniary  loss  by  tbe  injury  upon  wbldi 
the  Jury  could  legally  base  a  verdict'' 

While  this  case  is  like  the  Lee  and  Hon- 
c^  Cases  In  some  of  its  facta.  It  is  unlike 
them  In  that  here  deceased  not  tmly  perform- 
ed service  of  pecuniary  value  to  his  parents 
after  he  became  21  years  of  age,  wben  he 
was  under  no  legal  obligation  to  do  so,  but 
had  declared  It  to  be  his  intention  to  not 
marry  during  his  mother's  lUetinie,  ao  that 
he  might  more  eftectually  look  after  and 
care  for  her.  But  those  cases,  and  tbe  John- 
ston Case  also,  make  it  plain  that  a  recov- 
ery should  be  denied  in  such  cases  in  tbe  ab- 
sence of  testimony  showing  that  the  plain- 
tUf  has  reasonable  expectation  of  peconiary 
benefit  from  the  deceased  had  he  not  been 
killed.  In  view  of  appellees'  financial  con- 
dition and  the  contract  he  and  his  fktber  had 
entered  into,  as  shown  by  tbe  teetlm<Hiy,  the 
writer  la  strongly  inclined  to  tblnk  It  so  im- 
probable that  a  necessity  for  deceased  to 
aid  his  parents  pecuniarily  ever  would  have 
arisen,  or  that  such  aid  ever  would  have  been 
rendered  to  them  by  him,  that  tt  sbonld  be 
said,  as  a  matter  of  law,  that  they  had  no 
reasonable  expectation  of  such  benefit  from 
him.  l^e  other  members  of  tbe  court,  how- 
ever, are  of  opinion  the  testimony  made  a 
questloa  .as  to  whether  ajwclleoa  bad  auch 
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expecUtlan  or  not,  which  shoold  have  been, 
as  it  was.  sntonlttad  to  tbm  Jvxy.  Ttw  con- 
diulon,  theieton^  la  that  appeUanf  s  con- 
tentlan  that  tiie  taatimony  was  not  snffldent 
to  show  pecmilary  loss  to  appellees  should 
be  OTwrnled. 

[t]  But,  ansdoos  as  we  are  of  the  fact 
that  "the  damages  In  such  cases  are  essen- 
tlaU7  IndefluttA"  (BaUway  Go.  t.  Klndnd.  67 
Tex.  608).  and  of  the  fact  that  the  statote  de- 
elares  that  In  such  cases  'the  Jory  may  sIts 
such  damages  as  they  may  think  propor- 
tioned to  the  Injury  resnltlng  from  such 
death"  (arUde  4704.  R.  B.  IflU).  and  loath 
as  we  an  to  ■nbstttato  onr  own  Ittdsmeut 
tor  that  (tf  the  jmr  as  to  the  ^oper  amonnt 
to  award  as  damages,  we  nererthdess  are 
agreed  that  onder  the  drcomstanoes  shown 
1^  the  testimony  the  verdict  and  Judgment 
are  so  plainly  and  radically  exossstre  they 
ahonld  not  he  permitted  to  stand.  It  is  dear, 
we  think,  when  the  flnandal  condition  of  ap- 
pellees Is  kept  in  ndhd,  that  it  was  extreme- 
ly improbable  that  anMllees  erer  would  have 
needed  pecuniary  asaJstance,  and  therefore 
that  the  assistance  of  that  nature  which  de- 
ceased reasraiably  coidd  hare  been  expected 
to  r«ider  to  them  would  have  been  trivial, 
and  that  a  much  smaller  sum  than  15.600 
would  have  folly  compensated  appellees  for 
the  loss  of  that  nature  suffered  them. 
We  are  of  opinion  Uiat  the  Judgmrait  should 
not  have  been  for  a  sum  In  excess  of  fl,iOO, 
and  that  it  should  be  reversed,  unless  a  re- 
mittltar  of  f4,400  of  the  amoiut  recovered  Is 
filed. 

The  assignmrats  presratlng  other  Ques- 
tions fbr  review  are  overruled. 

The  Judgmrat  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial,  unless,  with- 
in 20  days  firom  this  date,  a  remittitur  of 
$4,400  of  the  sum  recovered  is  filed,  in  which 
event  it  will  be  so  reformed  as  to  adjudge 
a.  recovery  In  favor  of  sppelleee^  in  the  pro- 
portions  determined  by  the  Jury,  of  the  sum 
of  91*100. 

WHim  et  sL  T.  LOWRT.   (No.  6CS8.) 
(Court  of  C^vU  Appeals  of  Texas.  Galveston. 
April  IS,  1914.) 

AFPXAL  AHD  Ebbob  (j  742*)— RxviEW— Habm- 
utss  Sbbob. 

An  assiEnment  at  error,  complaining  of  the 
refusal  of  ue  court  which  rendered  a  default 
jodgmeDt  against  defendants  to  file  findings  of 
fact  and  conclosIoDs  of  law,  most  be  overruled 
where  the  atetement  thereosder  did  not  show 
the  ground  of  the  motion  for  eew  trial,  excuse 
defendante*  default,  or  show  that  they  had  a 

f:ood  defuise ;  it  not  appearing  defendants  were 
D  any  way  harmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
IDrror,  Gent.  Dig.  f  3000;  Dec  Dig.  {  742.*] 

Ajweal  firom  IMstrlct  Oonrt,  Jefferson 
Oennty ;  Jdin  M.  Cbnley,  Judge. 

Action  by  H.  W.  Lowry  against  E.  A.  White 
and  otbera  From  a  Judgment  for  plaintiff, 
defendante  appeal.  Affirmed. 


P.  A.  Dowlen  and  David  B.  O'Fld,  both  of 
Beaumont,  for  aiveUanta.  Jas.  A.  Harriaon, 
of  Beaumont,  for  axvaUMb 

PLEASANTS,  0.  J.  This  suit  was  brought 
by  appellee  against  the  appellante  to  recover 
on  a  note  for  $3,483^  and  to  foreclose  a  mort- 
gage lien  given  by  appellants,  upon  land  de- 
scribed In  the  petition,*  to  secure  the  pay- 
ment of  said  note.  The  defoidante  were 
duly  served  with  citetlon  on  June  12.  1912. 
On  February  3,  1913,  no  answer  having  been 
filed  by  the  defendants,  Judgment  by  default 
was  rendered  In  favor  of  plaintiff  for  the 
amount  due  upon  the  note  and  foreclosing 
the  lien  upon  the  land  described  in  the  peti- 
tion. Appellant  in  due  time  filed  a  motion 
to  set  aside  the  Judgment  by  default,  and  for 
a  new  trial.  This  motltm  was  heard  and 
overruled  by  the  oonrt  on  the  20th  day  of 
March,  1913,  which  was  the  last  day  of  the 
term  of  the  court  Appellante  excepted  to 
the  ruling  of  the  court,  gave  notice  of  appeal, 
and  requested  the  court  to  file  condu^ns  of 
tact  and  law.  No  conclusions  were  filed  by 
the  court  On  June  24,  lOlS,  appellant  pre- 
sented to  the  trial  Jndge  a  bill  of  exceptions 
to  his  failure  to  file  conduslons  ot  fact  and 
law.  Tbia  bill  was  approved  by  the  Judge 
and  filed  by  the  appellante  on  said  datew  In 
his  approval  of  the  bill  the  Jndge  states  tluit 
his  failure  to  file  the  condndons  was  due  to 
the  fact  that  In  the  press  of  other  business 
he  "overlooked  the  preparation  and  fiUng" 
(tf  said  conclusions  and  orders  that  the  bill  be 
filed  and  made  a  part  of  the  record. 

The  only  assignment  of  error  presented  in 
appellante*  brief  complains  of  the  failure  of 
the  trial  Jndge  to  file  his  condusions  of  fact 
and  law.  As  presented  the  asaii^ment  shows 
no  suffident  ground  fbr  a  reversal  of  the 
Judgment  The  statement  under  the  assign- 
ment does  not  show  the  grounds  of  the  mo- 
tion for  new  trial;  and,  so  far  as  we  are  In- 
formed by  the  brief,  appellante  may  have  had 
no  defense  to  plaintiff's  suit.  There  is  noth- 
ing in  the  stetanent  in  the  brief  to  Indicate 
what;  if  any,  issnee  of  fact  would  or  could 
have  been  raised  by  tlie  defendante  bad  they 
filed  an  answer  before  the  Judgment  by  de- 
fault was  rendered,  nor  Is  there  anyttilsg  to 
show  upon  what  ground  appellante  sought 
to  excuse  tbdr  fidlure  to  answer,  or  that 
any  issue  of  fact  was  raised  npra  Oiia  ground 
of  the  motion.  From  this  showing  it  does 
not  appear  Uutt  condudons  of  fact  and  law 
could  have  been  of  any  ben^t  to  appellants, 
and  consequently  the  assignment  as  presented 
does  not  show  any  &ent  prejndldal  to  ap- 
pellante. Unless  the  statement  nndw  an  as- 
signment shows  that  the  error  complained  of 
was  probably  harmful,  toe  assignment  falls 
to  present  ground  for  the  reversal  of  the 
Judgment  of  the  trial  court  The  assign- 
ment Is  overruled.  Texas  Lumber  Mfg.  Oo. 
V.  Prince  (Tn.  Cav.  AppJ)  164  8.  W.  281. 
nils  disposes  of  the  only  question  presented 
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fxy  appdlants*  brief,  and  It  follows  that  the 
Judgment  of  tbe  ooort  below  most  b*  afflrm- 
ed;  and  It  has  bem  so  ordered. 
Affirmed. 


BOI/rON  T.  UNITED  STATES  FIDELITY  & 
QUABANTY  CO.  et  aL 
(No.  1290.) 

(Court  of  Civil  Appeals  of  Texas.  Teiartana. 

March  26,  1914.) 
Appeal  ahd  Ebbok  (|  387*)— Function  oi- 

APPEAI^BOND. 

Where  a  judgmeot  appealed  from  was  ren- 
dered at  a  term  of  the  district  court  ending 
April  Stk,  and  the  motion  for  new  trial  was 
oretruled  April  4tb,  bat  appellant  did  not  file 
an  appeal  bond  until  June  l2tb,  there  waa  no 
compUance  with  Bev.  St.  1911,  art.  20S4,  re- 

auiring  an  appeal  bond  to  be  filed  within  20 
ays  uter  the  expiration  of  the  term,  and  the 
appeal  would  be  dismiased. 

[Ed.  Note.— For  other  cases,  see  Aroeal  and 
Error,  Cent  Dig.  SS  2064-2070;  Dec  Dig.  { 
387.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  E.  B.  Muse,  Judge. 

Action  between  James  E.  Bolton  and  the 
United  States  Fidelity  &  Guaranty  Company 
and  others.  Judgment  for  tbe  company,  and 
Bolton  appeals.  Dismissed. 

Plerson,  House  &  Pierson.  of  Dallas,  for 
appellant  Hunt,  Myer  &  Teagle,  of  Houston, 
and  Seay  &  Seay,  of  Dallas,  for  appellee  Unit- 
ed States  Fidelity  &  Guaranty  Ca  J.  Ij.  (Jog- 
gana,  of  Dallas,  for  appellee  Dallas  County. 

WILLSON,  C.  J.  It  appears  that  the 
Judgment  appealed  from  was  rendered  Jan* 
nary  25,  1913,  at  a  term  of  a  district  court 
for  Dallas  county,  which  commenced  Janu- 
ary 7th,  and  which  by  authority  of  law  (arti- 
cle 30,  Bubd.  44,  p.  33,  R.  S.  1911)  conthiued 
until  April  5,  1913.  It  further  appears  that 
-appellant's  motion  for  a  new  trial  was  over- 
ruled April  4,  1913,  and  that  he  then  gave 
notice  of  an  appeal  to  tbe  Court  of  Civil  Ap- 
peals for  the  Fifth  District.  It  further  ap- 
pears that  appellant  was  a  resident  of  Dallas 
county,  and  that  he  did  not  file  an  appeal 
bond  until  June  12,  1913.  So  much  appear- 
ing. It  Is  clear,  under  repeated  decisions  of 
tbe  courts  of  this  state  construing  article 
2084.  R.  8.  1911  (Burr  t.  Lewis.  6  Tex.  80; 
By.  Co.  T.  Whatley,  99  Tex.  128,  87  S.  W. 
«19 ;  Trim  v.  Planters'  Cotton  Oil  Co.,  163  S. 
W.  103),  that  this  court  has  not  Jurisdiction 
to  hear  and  determine  the  appeal.  Said  arti- 
cle of  the  statutes  is  as  follows:  "An  appeal 
may,  in  cases  where  an  appeal  Is  allowed,  be 
taken  during  the  term  of  the  court  at  which 
the  final  Judgment  in  the  cause  is  rendered 
by  the  appellants  giving  notice  of  ap[>eal  in 
open  court  within  two  days  after  final  Judg- 
ment, or  two  days  after  Judgment  overruling 
a  motion  for  a  new  trial,  which  shall  be  not- 
«d  on  the  docket  and  entered  of  record,  and 
by  his  filing  with  the  clerk  an  appeal  bond, 
where  bond  is  required  by  law,  or  affidavit  in 
lieu  thereof,  as  hereinafter  provided,  within 


twenty  days  after  the  expiration  of  the  term. 
If  the  term  of  the  court  may  bj  law  com- 
tinue  more  than  etg^t  weeks,  the  bond  or 
affidavit  in  lieu  thereof  shall  be  filed  within 
twenty  days  after  notice  of  a)n>eal  is  glTen, 
if  the  party  taking  the  appeal  resides  in  the 
connt7,  and  within  thirty  days.  If  be  resides 
out  of  the  county."  It  will  be  noted  that 
appelant,  being  a  resident  of  the  county 
where  the  cause  was  tried,  to  comply  widi 
tbe  statute  should  have  filed  the  anneal  b<Hid 
within  20  days  from  April  4,  19ia,  when  he 
gave  notice  of  an  appeal,  and  tbat.  In- 
stead at  doing  so,  he  delayed  filing  same 
until  more  than  60  days  had  elapsed  after 
sndh  notice  was  given.  In  this  attitude  of 
the  case  all  we  can  do  is  to  dlsmlsa  the  ap- 
peal. 


TUBNPAUGH  et  aL  v.  DICKBT  «t  aL 

(No.  1328.) 

(Court  of  Olvil  Appeals  of  Texas.  Tsxaikana. 
April  80.  1014.) 

HOMESIBAD  (I  164*)— ABANnOnraifT— I^GSE- 

GATION. 

Complainants  purchased  a  triangnlar  piece 
of  ground  containing  a  half  acre  or  less  in  an 
unincorporated  town,  built  a  house  and  on^ 
bnildings  thereon,  nsTng  it  as  their  home.  Aft- 
er the  town  was  incorporated,  eomplainanu 
constructed  another  house  on  another  portion 
of  the  lot  and  divided  the  two  by  a  liigh  board 
fence.  The  second  honae  was  rented  from 
month  to  month  with  the  Intention  of  rexnoving 
it  to  anoUter  place  thereafter.  The  lot  was 
never  platted  or  cut  into  two  separate  lota, 
and  complainants  always  reserved  the  particu- 
lar premises  on  which  the  second  house  was 
located  for  use  of  himself  and  faniily.  Hrtd, 
that  the  division  of  the  property  by  tbe  fence 
and  the  construction  of  the  second  house  did 
not  constitute  an  abandonment  of  the  home* 
stead  character  of  tbat  portion  of  the  prennses 
so  as  to  render  it  subject  to  ezecndiHL 

[Ed.  Note.— For  other  cases,  see  Homestead. 
Cent  Dig.  i  307;  Drc^  Dig.  |  154.*] 

Appeal  from  IMstrict  pourt,  Tarrant  Oonn- 
ty ;  B.  H.  Buck,  Judge. 

Action  by  J.  H.  Dickey  and  others  against 
J.  W.  Tnmpaugh  and  others,  to  set  aside  a 
sale  of  real  property  nnder  a  Jodgment  as  a 
homestead.  From  a  Judgment  for  complain- 
ants, defendants  appeal.  Affirmed. 

On  January  12,  1911,  the  appellant  Turn- 
pa  ugh  recovered  a  personal  Judgment  against 
J.  H.  IMckey  for  $222.92,  with  Interest  and 
costs.  An  abstract  of  the  Judgment  was  prop- 
erly recorded.  On  January  17. 1913,  an  alias 
execution  was  Issued  on  the  ahove  Judgment 
and  levied  on  certain  described  laud  of  ap- 
pellee Dickey,  and  ai^llant  Tumpaogh,  the 
execution  creditor,  became  the  purchaser  nn- 
der the  sale.  Claiming  that  the  land  so  sold 
was  their  homestead,  appellee  and  bis  wife 
brought  this  salt  agahist  the  purchaser  and 
the  sheriff  to  set  aside  said  sale  and  cancel 
the, deed  made  thereunder.  Besides  the  pies 
of  denial,  the  a]K>ellant,  in  affirmative  plea, 
prayed  that  tbe  court  foreclose  his  Judgment 
lien  on  a  spedflcally  described  portlui  of  tlie 
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land,  fmtmfng  the  »afl>e  bad  been  segregated 
before  the  sale  from  tbe  remainder  of  the 
borne  and  abandoned  aa  a  part  (tf  the  original 
bomeetead.  Tbe  case  wia  tiled  to  tbe  court 
wltbont  a  Jury,  and  Judgjieot  was  altered  In 
DaTor  of  plalntlfEs  for  tba  land. 

Hie  evidence  eatabliahes  that  In  1002  ap- 
pellee J.  H.  Dickey  purchased  a  tract  of  land. 
In  trian^  shape,  of  a  half  acre  or  leas,  out 
of  tbe  J.  Van  Bupper  snrvey,  and  located 
near  the  Polytechnic  College  In  Tarrant  coun- 
ty. Polyte<dinlc  was  not  incorporated  as  a 
town  at  the  dme  of  the  purchase  hot  has 
since,  at  some  date  not  given,  been  Incorpo- 
rated, and  at  the  dme  of  the  trial  tbe  land 
in  suit  lay  within  the  Incorporate  Umlts  of 
tbe  town.  At  the  time  of  tbe  purchase  of  tbe 
land,  IMdcey  built  a  house  in  the  northeast 
comer  of  the  land,  and  grilled  a  wcQl  in  the 
southern  part  of  the  triangle,  and  moved 
with  his  wlf6  and  diUdrai  Into  the  house  as 
tbe  homestead  of  tbe  family.  After  moving 
Into  tbe  lu>nse,  appellee  built  a  bam,  wash- 
bouse,  a  coalhoose  ai^  idieds,  and  otli«  out- 
bouses  shown  on  tiie  plat  In  the  record,  for 
family  use  in  connection  with  tbe  home.  Ap- 
pellee Is  a  -plumber,  is  actively  engaged  In 
that  business,  and  bas  his  plumbing  shop  on 
tbe  southwest  portion  of  the  lot.  During  the 
year  1911  appellee's  wile  Inherited  a  sum  of 
money  from  her  aunt,  and  f 1,000  of  the  mon- 
ey was  used  to  erect  a  small  house  on  the 
northwest  portion  of  the  lot  An  upright 
board  fence  was  then  built  between  this 
bouse  and  the  residence,  which  extended  in  a 
southerly  direction  to  a  point  opposite  tbe 
ooalhoDse  bnllt  some  time  prior  thereto. 
There  were  a  gateway  and  drive,  about  ^ght 
feet  wide,  on  the  west  and  running  with  the 
cross  fence,  leading  from  the  street  on  the 
nrath  to  tbe  coalhouse.  and  connecting  with 
a  gateway  at  the  soutfa^n  end  of  tbe  cross 
fence  and  next  to  the  horse  lot.  At  the  south 
end  of  the  cross  fence  Is  also  the  washhouse 
mentioned  as  having  been  previously  built. 
From  tbe  time  of  the  erection  of  the  house 
in  1911  to  tbe  trial,  the  appellee  has  rented 
tiie  same  to  tenants.  The  testimony,  how- 
evw,  adndttedly  sbows  that  ajipellee  erected 
tuts  houM  on  tbe  lot,  Intending  to  keep  it 
tiiere  only  temporarily  until  be  could  par- 
chase  another  lot  and  remove  It  The  house 
was  only  rented  the  monUi  and  the  right 
reswed  1^  appellee  to  terminate  the  ten- 
ancy at  Qu)  end  of  any  month,  and  was  never 
rented  to  any  one  having  live  stock,  dilckens, 
OT  children.  The  driveway  was  used  by  ap* 
pellee  as  a  means  of  ingress  and  egress  to 
and  finm  his  stock  lot  on  the  south  of  the 
lot,  and  ttie  ooaltaouse  and  washhouse  were 
used  In  ctHumon  by  Qie  appellee's  family  and 
tiie  tenants.  Tbe  lot  had  never  been  platted 
or  cut  Into  two  aeparate  loti^  and  appellee  did 
not  Intoid  to  do  so,  and  he  always  reserved 
the  particular  premises  oa  wMch  the  bouse 
last  erected  was  located  for  tiie  use  of  him- 
self and  hia  fiunlly. 


The  evidence  supports  tbe  finding  of  fiact, 
as  Involved  In  the  Judgment  of  the  court,  that 
all  the  premises  constituted  the  homestead 
of  appellee  and  his  wife,  and  that  be  did  not 
Intend  tbe  bouse  to  be  permanenUy  rented, 
and  had  not  discontinued  tbe  use  of  any  part 
of  tiie  entire  lot  for  any  homestead  purpose, 
and  did  not  intend  any  discontinuance  or 
abandonment  of  any  part  of  the  original 
homestead. 

Wm.  Booth,  of  Ft  Worth,  for  appellants. 
L.  H.  Bums,  of  Ft  Worth,  for  appellees. 

liBVY,  J.  (after  stating  the  facte  as  above). 
The  first  assignment  predicates  error  upon 
tbe  refusal  of  the  court  to  foreclose  appel- 
lante'  judgment  lien  on  that  part  of  the  ortg- 
inal  homestead  of  appellee,  as  described  In 
appellants'  answer.  The  Judgment  of  tbe 
court  Involves  tbe  finding  of  fact  by  him 
that  appellee  did  not  Intend  to  segregate  and 
abandon  any  part  of  bis  original  homestead. 
It  Is  believed  that  there  is  sufficient  evidence 
to  support  the  trial  court's  finding  of  fact 
and.  this  court  would  not  be  warranted  in 
ruling  that  the  trial  court,  as  a  matter  of 
law,  erred  In  rendering  judgment  for  the  ap- 
pellees. In  the  case  of  Blackburn  v.  Knight 
81  Tex.  326,  16  S.  W.  1075,  relied  on  by  ap- 
pellants, t^e  trial  court  there  made  tbe  find- 
ing of  fact  as  supported  by  tbe  evidence, 
that  "the  defendants,  because  of  tbe  perma- 
nent renting  of  the  premises,  and  of  their 
limiting  themselves  to  tbe  use,  and  to  tbe 
right  of  tbe  use,  of  tbe  strip  of  14  feet,  had, 
before  the  levy  of  the  plaintiff's  execution, 
abandoned  their  homestead  rights  in  all  of 
the  lot  In  controversy  except  a  strip  of  14 
feet  wide  along  the  north  side."  Then  tbe 
court  said,  "If  there  be  evidence  to  support 
the  several  findings  of  fact  above  set  out 
tbey  will  not  be  disturbed  by  this  court" 
The  other  cases  dted  by  appellant  also  turn 
on  the  particular  finding  of  fact  in  the  evi- 
dence, as  must  every  case  presratlng  this 
question. 

The  Judgment  is  affirmed. 


FOPB  T.  COMMONWBAI/rH  BONDINO  & 
CASUALTY  GO.   (No.  1820.) 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
May  8, 1814.  Rebearing  Denied 
May  21, 1914.r 
1.  Appkai,  AHn  Bbbob  ({  883*1  —  QmnroNS 

RbVIEWABU— PEBBlCPTOaT  iHSIBUCTXOIia— 

Consent  of  Pasties. 

Wb«re  tbe  court  Intimated  to  the  parties 
that  it  would  not  allow  a  verdict  to  stand  for 
defendant  and  a  consoltation  between  the 
court  and  the  attorneys  resulted  in  the  sugges- 
tioD  that  a  peremptory  ioBtructloD  should  be 
Riven,  and  thereafter  defendant's  attorneys  con- 
sulted defendant,  and  announced  that  tbey  had 
no  objection  to  that  proceeding,  defendant  con- 
sented to  a  peremptory  instruction,  and  could 
not  complain  on  appeal  thereof. 

[Ed.  Note.— For  otber  cases,  see  APPeal  and 
Error,  Cent  Dig.  |  8611;  Dec.  Dig.  f  883.*] 
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2.  Trial  (|  45*)— Oowducbp  of  Tbiait-Szolxt- 
810  n  01  bvidbncb.  .  .  . 

Where  the  eonrt  asked  cotmsel  for  defena- 
ant  whether  he  had  an;  testimony  to  offer,  and 
Counsel  replied  that  he  had  not,  hat  that  he 
rested,  an  assignment  complaining  that  the 
court  over  the  objectloD  of  defendant  made  de- 
fendant rest  hla  case  before  introducing  all  bis 
testimony  was  without  merit 

pid.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  H  U0-U4;  Dm.  Dlr  I  46.*] 

Appeal  from  Dlatrlet  Court,  Tamnt  Coun- 
ty; R.  H.  Ba^  Judge. 

Action  to  cancel  an  accident  and  healtb 
policy  by  tbe  Commonwealth  Bondlns  tt  Cas- 
ualty Company  against  Francis  U.  P<^  wlio, 
by  cross-action,  sought  a  recovery  on  tbe 
policy  tor  an  acddoital  Injury.  From  a 
Judgment  canceling  the  policy  and  denying 
relief  on  tbe  cross-action,  defendant  appeals. 
Affirmed. 

.  McLean,  Scott,  McLean  ft  Bradley,  Frank 
H,  Graves,  and  Mays  ft  Mays,  all  of  Pt 
Worth,  and  D.  A.  Frank,  of  Dallas,  for  ap- 
pellant Capps,  Cantey,  Hanger  ft  Short 
and  David  B.  Trammell,  all  of  Ft  Worth, 
for  appellee. 

LEVT,  J.  The  suit  was  brou^t  by  appel- 
lee against  appellant  to  cancel  an  accident 
and  health  policy,  upon  alleged  grounds  of 
fraud  In  procuring  the  issuance  of  the  same. 
Tbe  defoidant  answered  by  denial,  and  by 
cross-action  sought  recovery  on  the  policy 
for  an  alleged  acddaital  injury  to  the  left 
leg,  resulting  In  Its  partial  loss,  and  also  for 
libel.  Tbe  court  peremptorily  Instructed  a 
verdict  for  the  cancellation  of  the  policy,  and 
against  the  cross-action  of  the  defendant 
Tbe  appellant  predicates  error  npon  the  giv- 
ing of  the  peremptory  instruction.  There  ap- 
pears In  the  statement  of  facts,  pn^rly 
agreed  to  by  the  parties  and  approved  the 
court  the  recital  of  proceedings  had  imme- 
diately before  the  Instruction  waa  given. 

[I]  According  to  the  record,  without  copy- 
ing the  whole  statement  the  court  had  the 
Jury  to  retire,  and  then  intimated  to  the  par< 
tiee  that  he  would  not  allow  a  verdict  to 
stand  in  favor  of  appellant  in  view  of  tbe 
testimony,  and  "thereupon  a  general  consul- 
tation between  tbe  court  and  the  attorneys 
for  both  aides  as  to  the  course  that  should 
be  pursued  occorred,"  which  resulted  in  the 
final  suggestion  that  a  - peremptory  Instruc- 
tion be  given.  After  the  consultation  be- 
tween the  court  and  the  attomeya  bad  oc- 
curred, the  record  states  that  'thereupon 
Pope's  attorneys  asked  for  time  to  consult 
their  client  and  they  and  Pope  retired  to  the 
rear  of  the  conrtnxnn,  and  after  some  min- 
utes returned  and  announced  that  th^  had 
no  objection  to  that  proceeding."  The  effect 
of  the  proceeding  was,  we  think,  that  ap- 
pellant consented  to  the  giving  of  the  per^ 
emptory  imtructlon,  and,  having  consented, 
be  cannot  now  complain.  English  v.  City  of 
Ft  Worth,  1B2  8.  W.  179. 

It]  The  second  assignment  makes  the  con- 


teatlon  that  the  court,  over  tbe  objection  of 
the  defendant  made  the  defendant  rest  his 
case  before  he  had  introduced  all  of  hla  tes- 
timony. Tbe  recital  mentioned  of  the  pro- 
ceedings  shows  that  the  court  asked  Ow 
counsel  for  the  defendant,  "Have  yon  any 
testimony  to  offer  on  behalf  of  the  defend- 
antt*  to  whitdi  the  attorney  rolled*  "We 
have  not  your  honor;  we  rest" 

In  the  state  of  the  record  the  Judsment 
Is  affirmed. 


MAPLB  V.  SMITH.    (NOb  812.) 

(Court  of  Civil  Appeals  of  Texas.    EH  Pasa. 
April  80,  1914.    Rehearing  Denied 
May  28,  1914.) 

1.  AlPFKAL  AND   BBBOS  (|  544*)  —  BSCOBO — 

SiATBusNT  or  Faots— NECXSSITT. 

In  the  absence  of  a  statement  of  tacts,  an 
assignment  of  error  to  the  raling,  witbdnwinc 
from  the  Jnry  the  Issne  raised  t>j  defmdant'i 
plea  of  limitations,  must  be  overraled. 

[Ed.  Ndte/~For  other  cases,  see  Appeal  and 
Error.  Cant  Dig.  H  2ti2-^16.  2417-242^ 
2422-2426.  2428,  24m  2479;  Dee.  Dig.  I 
544.*] 

2.  LiinTATxoir  of  AonoRB  (|  ijiT*)— Ahexd- 
HTNT— Nkw  Cause  of  Actioit. 

Where  tbe  orii^nel  petition  was  based  up- 
on an  agreement  to  divide  a  conmiiasion  from 
a  aale  of  property,  an  amendment  merely  statiax 
more  accurately  and  fully  the  facts  rdating  to 
the  contract  onglnsllr  declared  on,  and  plaJ&Iy 
relatinB  to  it  was  a  continuation  of  the  orijcinal 
suit  and  not  the  institution  of  a  new  on^  so 
that  the  action  was  not  barred,  though  the 
amended  petition  was  Sled  after  the  period  of 
limitation. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  549-647;  Dec  THg.  1 
127.*] 

Appeal  from  District  Cout,  EL  Paso  Coun- 
ty; A.  M.  Walthall.  Judge. 

Action  by  D.  B.  Smith  against  H.  U.  Mt- 
ple.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

F.  O.  Morris  and  Sam  B.  GlUett  both  of 
Bl  Paso,  for  appellant  Jna  L.  Dyer  and  Gl 
W.  Groom,  both  of  El  Paso,  for  appellee- 

HIGGINS,  J.  The  only  assignment  pre- 
sented is  that  tbe  court  erred  In  withdraw- 
ing from  the  Jury  the  issue  raised  defend- 
ant's plea  of  limitation;  the  oontmtim  being 
that  the  amended  petition  declared  upon  a 
different  cause  of  action  from  that  set  np  la 
the  original  petition,  and  was  filed  mm 
than  two  years  after  tbe  accnial  at  tbe  cause 
of  action. 

[1]  In  the  absence  of  a  statenmt  of  facts, 
there  are  various  reascms  why  tbla  assign- 
ment of  necessity  must  be  overroledt  but  nev- 
ertheless we  have  examined  the  two  peti- 
tions, and  are  unable  to  sustain  tbe  conten- 
tion made. 

[2]  Both  petitions  are  based  nptm  an  alleg- 
ed sgreemut  of  Maide  to  divide  with  Smith 
a  commission  eanied  for  effecting  a  sale  of 
certain  pnqterty  owned  by  one  German  to  L. 
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EL  Booker.  Tbey  plainly  relate  to  flie  same 
transactioiL  The  amendment  is  a  mere  am- 
pUflcatlim  of  tlie  original  pleading,  stating 
more  accnrately  and  fully  the  tacts  relatli^ 
to  tbo  oonteact  originally  declared  upon.  It 
mnst  be  regarded  as  a  oonttnnatlon  of  the 
oilgiiial  snlt,  and  oat  tlw  Institution  of  a 
new  am.  Townes  on  Pleading  (2d  Ed.)  4ST ; 
Thouvenln  t.  Lee,  26  Tec  815;  Burton-Lingo 
Co.  V.  Beyer,  34  Tex.  OIt.  Awl  276,  78  S.  W. 
249;  Mayes  t.  MagUl.  48  Tex.  GIt.  App.  S48, 
107  S.  W.  864;  Scbauer  t.  Von  Schaner,  138 
S.  W.  147;  Goodwin  t.  Simpson,  136  S.  W. 
IIAI;  By.  Ca  t.  Mitten,  IS  Tex.  dr.  App. 
6S8,  S6  &  W.  286;  Blngbam  t.  Talbot,  68 
T^.  273;  Cotter  t.  Parks,  80  Tex.  642,  16  S. 
W.  807. 
Afflnned. 


AUGUST  T.  GAMER  CO.    (No.  1827.) 

(Court  of  GiTil  Appeals  of  Tezaa.  Twarkana. 
May  7,  1014.) 

1.  Mbohahics'  LnNS  (I  291*)— FoaBOLOscaa 

—OwNEBSHXP  or  LAno— Plbadinq. 

Where,  In  a  suit  to  foreclose  a  mechanic's 
lien,  it  was  averred  that  the  land  was  owned 
by  "A.  &  L.  Aogust,  by  said  A.  August  and  by 
said  L.  Aarusy*  a  judgment  foredosing  the 
lien  on  the  land  of  "A.  August"  was  proper. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  S09-O06,  607.  610;  Dee. 
Dig.  i  201.*1 

2.  APPXAI.  AND  Ebbob  (I  S44*)— Vabxancb— 
REGOBD— BXVZEW. 

An  alleged  &tal  variance  cannot  be  re- 
viewed on  appeal  In  the  absence  of  the  state- 
ment of  facts. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dla.  »  2412-2416,  2417-2420, 
2422-24^  2428,  2478,  2479;  Dec.  Dig.  S  644.*] 

8.  Tbial  <8  890*)— ConOLUsioKS  or  Fact  akd 
Law— Filing  Ams  the  Tbbu. 

Where  the  judge  filed  his  coudasions  of 
fact  and  law  within  ten  days  after  the  adjourn- 
ment of  the  term  as  permitted  by  Vernon's 
Sayles'  Ann.  Cir.  St  1014.  art.  2075,  it  was 
not  material  that  they  were  not  reduced  to 
writing  and  filed  daring  the  term. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  I  818:  Dee.  Dig.  f  m*] 

4.  Affkal  ahd  Ebbob  (8  907*)— OBjBonons— 

JU  DOMtllT— VBBDICT— FlITDINGB. 

Where  a  Judgment  appealed  from  Is  anip- 
ported  by  the  finmngs  of  the  court  and  jury,  it 
will  be  asBumed  on  appeal  In  the  absence  of 
the  statement  of  facta  that  the  findings  are 
supported  by  evidence. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Gent  Dig.  U  2890»  29U-291B,  2916, 
3673t  8674,  8676,  8678;  lUe.  Dig.  |  007.*} 

^vpeal  from  District  Court,  Tarrant  Ooon- 
ty:  Jas.  W.  Swayne,  Judge. 

Action  by  tlie  Gamer  Company  against 
Bnrke  ft  Bellly  and  A.  &  L.  August.  From 
a  judgment  fbr  lOalntlff  foreclosing  a  mate- 
rialman's Hen  on  tbe  land  of  A.  August  he 
appeals.  Affirmed. 

Wray  ft  Mayer,  of  Ft  WorUi,  for  appel- 
lant F.  H.  Had^x,  of  Ft.  Worth,  for  appel- 
lee. 


WXLLSON,  a  J.  Chailes  Oamer,  doing 
business  as  tbe  "Gamer  Company,"  sued 
Burke  ft  BeUly,  and  A.  ft  U  August,  aUeged 
to  be  a  firm  composed  of  L^  August  and  ap- 
pellant A.  August  As  against  Bnrke  ft  Beilly, 
appellee  sought  to  recover  $13^.86,  which 
be  alleged  they  owed  to  bim  for  material  be 
had  famished  to  ttiem  to  mable  them  as  sub- 
conbractors  to  comply  with  their  contract  to 
furnish  the  material  therefor  and  Install  a 
beating  plant  and  orataln  plomblng  In  a 
building  then  being  constructed  by  contrac- 
tors H.  L,  Stevens  ft  Co.  for  "A.  ft  L.  August 
and  A.  August  and  L.  Augustf  im  a  lot  In 
Ft  Worth  owned  by  "A.  ft  L.  August  and 
said  A.  August  and  Xj.  August"  As  a^Onst 
A.  ft  L.  August  and  A.  August  and  L.  August; 
appellee  sought  to  establish  and  foreclose  a 
materialman's  lien  he  daimed  against  ths 
buUdlng  and  lot  ovned  by  them  to  secure  the 
payment  of  the  som  due  to  bim  ftmn  Burke 
ft  Bellly.  Other  persons  than  those  named 
above  were  parties  to  the  suit;  bat  as  their 
rights  are  not  involved  In  the  appeal,  whldi 
is  prosecuted  by  appellant  alone  a^lnst  ap> 
pellee  alone.  It  Is  not  necessary  to  farther 
refer  to  them.  In  the  absoice  of  a  statement 
of  facto,  we  assume  that  the  findings  In  the 
record  were  supported  by  evidence.  Those 
findings  authorized  the  judgment  rmdered 
in  appellee's  favor  against  Burke  ft  BatUy 
for  92,116.61,  and  In  bis  favor  iwUnst  appel-. 
lant.  establishing  and  foredoBing  the  lien 
asserted  by  appellee  against  the  lot  and  im* 
provements  thereon  owned  by  appellant,  to 
satisfy  $2,061.86  of  the  sum  found  in  appel- 
lee's favor  against  Burke  &  Bellly. 

[1-4]  The  contentions  made  here  are:  (1) 
That  "tbe  court  erred  in  rendering  a  judg- 
ment foreclosing  a  lien  on  the  land  of  A. 
August  because  the  averment  is  that  the 
land  was  owned  by  A.  ft  L.  August,  by  said 
A.  August  and  by  said  L.  August"  Plainly, 
we  think,  this  contention  Is  without  merit 
(2)  That  there  was  a  fiital  variance  between 
certain  allegations  in  the  petition  and  the 
proof  made.  As  noted  abov^  there  is  no  state* 
ment  of  facts  with  the  record  sent  to  this 
court  Without  sncb  a  statement,  we  of 
course  cannot  determine  whether  there  was 
a  variance  between  the  allegations  and  the 
proof  or  not  (8)  That  tbe  court  failed  dni^ 
ing  the  term  at  which  the  cause  was  tried  to 
reduce  to  writing  and  file  his  conclusions  of 
fact  and  law  with  reference  to  certain  is- 
sues submitted  to  him  by  agreement  of  the 
parties.  Bnt  the  court  did  file  his  conclusions 
within  10  days  after  tbe  adjournment  of  the 
term.  This  was  a  compliance  witb  the  re- 
quirement of  the  law.  Vernon's  Stat  art 
2075.  (4)  That  the  judgment  Is  "unsupport- 
ed by  the  verdict  of  the  jury,  evidence,  or 
findings."  It  Is  supported  by  the  findings 
made  by  the  court  and  jury,  and,  as  stated 
above,  we  must  assume  In  the  absence  of  a 
statement  of  facts  that  those  findings  were 
supported  by  evidence. 

The  judgmoit  is  affirmed. 


'for  otlMr  CUM 
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MEMORANDUM  DECISIONS 


CUNNINGHAM  T.  STATE.  (No.  8104.) 
(Court  of  Criminal  Appeals  of  Texas.  April 
22,  1914.)  Appeal  from  Hill  County  Court; 
Horton  B.  Porter,  Judge.  Pomp  Canningham 
was  convicted  of  crime,  and  be  aroeals.  Af- 
firmed. G.  B.  Lane,  Asst  Att7.  Gen.,  for  the 
State. 

HARPER,  J.  In  the  record  before  us  there 
Is  neither  a  statement  of  facts  nor  any  bills  of 
exception,  and  there  Is  nothing  in  the  motion 
tor  a  new  trial  we  can  review  in  the  absence  of 
a  statement  ttt  facts.  The  judgment  Is  there- 
fore affinned. 

DAVIDSON.  J.,  absent  at  comniltation. 


DAVIS  T.  STATE.  (No.  8088.)  (Court  of 
Criminal  Appeals  of  Texas.  April  8,  1914. 
Rehearing  Denied  May  6,  1914.)  Appeal  from 
Nacogdoches  County  Court;  Geo.  F.  Ingraham, 
Jndge.    Henry  Davis  was  convicted  of  ag- 

gavated  assault,  and  he  appeals.  Affirmed, 
ussell  &  Spears,  of  Nacogdoches,  for  appel- 
lant. O.  B.  Lane,  Asst.  Atty.  Gen.,  for  the 
State. 

HARPESt,  J.  Appellant  wai  prosecuted  and 
convicted  of  committing  an  aggravated  assault 
on  Lee  Walters  by  cutting  him  with  a  knife 
and  infficting  eeriouB  bodily  injuries.  The 
complaint  and  information  are  not  subject  to 
the  criticisms  contained  in  apiwUant's.  motion 
in  arrest  of  judgment,  and  succinctly  charge 
the  offense  of  which  he  was  convicted.  The 
record  containing  neither  a  statement  of  facts 
nor  billa  of  exception,  the  judgment  ia  affirmed. 


Ex  parte  GARDNER.  <No.  8129.)  (Court 
of  Criminal  Appeals  of  Texas.  April  29,  1914. 
Rehearing  Denied  May  20,  1914.)  Appeal  from 
District  Court,  Washington  Countr;  Ed  R. 
Sinks,  Judge.  Application  by  Carl  Gardner  for 
admission  to  bait  Application  denied.  Mathis, 
Teague  &  Embrey,  of  Brenham,  for  appellant. 
C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  On  appellant's  ap- 
plication the  district  judge  of  Washington 
county  granted  a  writ  of  habeas  corpus,  where- 
by he  was  seeking  bail  in  a  case  wherein  he 
was  indicted  for  murder.  The  district  judge 
on  a  full  hearing  denied  Imil:  hence  this  ap- 
peal. We  have  carefully  read  and  considered 
all  the  evidence  shown  by  the  statement  of 
facts  in  this  case.  We  have  reached  the  con- 
clusion that  there  is  no  error  iu  the  order  ot 
the  district  judge  denying  bail.  We  follow  the 
uniform  practice  of  this  court  in  not  stating 
or  discussing  the  evidence,  as  it  would  be  im- 

E roper  to  do  so  In  view  of  a  trial  that  must 
t  had.    The  judgment  of  Um  court  below  in 
denying  ball  la  affirmed. 


Ex  parte  MXBBS.  (No.  3110.)  (Court  of 
Criminal  Appeals  of  Texas.  April  15,  1914.) 
Appeal  from  District  Court,  Jefferson  County; 
W.  H.  Da^dson,  Judfje.  Application  by  Har- 
vey L.  Myers  for  admission  to  ball.  From  the 
Jndnnent  fixing  bail,  relator  appeals.  Affirmed. 
Blun  &  Howth,  of  Beanmont,  for  appellant. 
G.  E.  Lane,  Asst  Atty.  Geo.,  for  the  State. 

DAVIDSON,  J.  Relator  was  arrested,  charg- 
ed with  murder.  Upon  the  trial  under  ha- 
beas corpus  he  was  admitted  to  bail  in  the  sum 
of  $7,500.  Failing  to  give  bond,  be  resorted 
to  writ  of  habeas  oorpus  for  the  reduction 


of  bail,  amimg  other  Alngs  filing  affidavit 
newly  discovmd  evidence,  which  w«a  to  Om 
effect  that  he  was  very  drunk  at  die  time  be 
committed  the  offense.  This  was  hardly  newly 
discovered,  but  in  any  event  the  second  writ 
was  awarded,  and  the  bond  reduced  to  $0,000. 
It  is  the  practice  of  this  court  not  to  indulte 
in  a  discussion  of  the  facts  as  a  baals  for  the 
conclusion  reached  on  the  qneation  of  liaiL 
However,  we  are  of  opinion  that  the  bail  is 
not  excessive.    The  judgment  is  affirmed. 


Ex  parte  PHELPS.  (No.  "SllT.)  (Conrt  of 
Criminal  Appeals  of  Texas.  April  22,  1911 
Rehearing  Denied  May  13,  1914.)  Appeal  froo 
Special  District  Court,  liberty  County;  J. 
Uewellyn,  Jndge.  Habeas  corpus  by  J.  T. 
Phelps.  Relator  was  remanded  to  custody,  and 
appeals.  Affinned.  Marshall  &  Harrison,  of 
Liberty,  for  appellant  C.  E.  Lane,  Asst.  Attr- 
Gen.,  tor  the  SUte. 

HARPER,  J.  Appellant  was  indicted,  chare- 
ed  with  the  murder  of  W.  C.  Tompkins.  He 
sued  out  a  writ  of  habeas  corpus  before  Hon. 
J.  Llewellyn,  judge  of  the  district  conrt  of 
Liberty  county.  A  trial  was  had,  and  on  tbr 
hearing  Judge  Llewellyn  remanded  rdator  to 
the  custody  of  the  sheriff.  As  this  case  is 
yet  to  be  tried,  it  would  be  improper  for  us  to 
recite  or  comment  upon  the  testimony,  or  the 
weight  of  any  portion  of  it ;  but  after  reading 
the  record  we  cannot  say  that  the  trial  jnd^ 
erred  in  the  premises,  and  the  judement  b 
therefore  affirmed. 

DAVIDSON,  J.,  absent  at  consultation. 


RICHIE  V.  STATE.  (No.  30820  (Court  of 
Criminal  Appeals  of  Texas.  April  8,  1914.  Re- 
hearing Denied  May  6,  1914.)  Appeal  from 
Hunt  County  Court ;  Geo.  B.  Hall,  Judge.  R. 
R.  Richie  was  convicted  of  an  offense,  and  ap- 
peals. Affirmed.  A.  H.  Bfonnt,  <tf  Boyae  City, 
for  appellant  G.  B.  Lane,  Asst.  AttT-  Got. 
for  the  State. 

PRENDERGAST,  P.  J.  There  Is  no  state- 
ment of  facts  in  this  ca8&  and  no  question  b 
raised  which  can  be  considered  in  the  absence 
thereof.  The  judgment  of  the  lower  court,  con- 
victlu  appellant  ot  aggravated  assault,  will 
therefore  be  affirmed. 


SNYDER  V.  STATE.  (No.  3115.)  (Court 
of  Criminal  Appeals  of  Texas.  April  29.  1914.) 
Appeal  from  Coke  County  Court ;  G.  S.  Arnold, 
Judge.  Ben  Snyder  was  convicted  of  wife  de- 
sertion, and  he  appeals.  Reversed,  and  cause 
remanded.  D.  1.  Durham,  of  Robert  Lee,  for 
appellant  C  E.  Lane,  Asst.  Atty.  Oen.,  for 
the  State. 

PRENDERGAST,  P.  J.  Appellant  was  pros- 
ecuted under  Act  April  2,  1913,  p.  188,  for 
desertiug  bis  wife,  and  fined  $25.  The  onlj 
question  necessary  to  pass  upon  is  whether  or 
not  the  evidence  is  sofficient  to  sustain  tbe  ver- 
dict. This  point  was  clearly  made  in  the 
court  below  and  in  this.  We  have  carefnllj 
reud  the  evidence,  and  have  reached  the  con- 
clusion that  the  evidence  is  not  sufficient  to 
sustain  the  verdict  and  judgment  We  regard 
it  as  unnecessary  to  recite  the  evidence,  as  it 
would  serve  no  usefol  purpose.  No  other  ques- 
tion raised  presents  any  error.  The  judgment 
is  reversed,  and  tha  cause  remanded. 
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^Ex  parte  TATLOR.  (No.  8120.)  (Court  of 
Criminal  Appeals  of  Texas.  April  29,  1914.) 
Appeal  from  Special  District  Court.  Liberty 
County ;  J.  Llewellyn,  Ju^Ee.  Writ  of  habeas 
corpus  by  Vivian  Taylor.  From  a  judgment  de- 
nying buL  relator  appeals.  Berersed,  and  ball 
granted.  Marshall  &  Harrison,  of  Liberty,  for 
appellant,  a  B.  Lane,  Asst.  Atty.  Gen.,  for 
t£e  State. 

DAVIDSON,  J.  Belator  mm  arrested  under 
a  charge  of  murder,  and  resorted  to  a  writ  of 
habeas  corpus  for  the  pnrpoae  of  obtaining  balL 
The  court  upon  heuing  the  aridence,  held 
agaliut  relator,  and  remanded  Um  to  eoatody. 
In  this  we  think  the  court  was  In  error.  We 
are  of  opinion  that  relator  is  entitled  to  bail. 
Therefore  the  Judgment  is  reversed,  and  bail  is 

frranted  in  the  sum  of  $7,600.   Upon  the  giv- 
ng  of  baU  In  the  above  sum  under  the  terms 
of  the  law.  the  aberUf  will  releaas  relator. 


JOHN  CHRISTBNSEN  &  CO.  v.  HANSEN. 
(No.  6508.)  (Court  of  Civil  Appeals  of  Texas. 
Galveston.  March  4,  1914.  Retiearing  Denied 
April  23,  1914.)  Appeal  from  Galveston  Coun- 
ty Court;  George  E.  Mann,  Judge.  Action 
by  Harold  Hansen  against  John  Christensen 
&  Co.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.  Revenied  and  rendered.  Maco  & 
Minor  Stewart,  J.  E.  Quaid,  and  Louis  Lobit, 
all  of  Oalveston,  for  appellants.  James  B.  & 
Charles  J.  Stubbs,  of  Galveston,  for  appellee. 

PLDASANTS.  a  J.  This  salt  was  brought 
by  appellee  against  the  appellants,  John  CThns- 
tensen  and  J.  Rasmussen,  composing  the  firm 
of  John  Christensen  &  Co.,  to  recover  damages 
for  personal  injuries  sustained  while  riding  as 
passenger  for  hire  in  an  automobile  of  defend- 
ants, and  caused  by  the  negligence  of  the  driv- 
er of  said  automobUe,  who,  it  Is  alleged,  was 
acting  as  the  servant  and  agent  of  appellants 
in  driving  said  automobile  and  conveying  plain- 
tiff as  a  itassenger  therein.  Damages  are  claim' 
ed  in  the  sum  of  $1,000.  Defendants  present- 
ed general  demurver  and  various  special  excep- 
tions to  tiie  petition,  the  nature  of  which  it  is 
nnnecessai?  to  state.  Tliey  further  answered 
by  general  denial,  end  specially  pleaded  the 
defenses  of  assumed  risk  and  contributory  neg- 
ligence. The  trial  in  the  court  below  with  a 
jai7  resnlted  in  a  Terdiet  and  Judgment  in  b- 


vor  of  plaintiff.  TUa  Is  ■  oompanicn  ease  with 
that  of  Christensen  v.  Christiansen,  dedded  by 
this  court  on  April  24.  1913,  and  reported  in 
166  a  W.  996.  The  plaintiff  In  this  case  and 
plaintiff  In  the  case  cited  wan  riding  in  the 
same  automobile  and  were  Injured  In  uie  same 
accident,  and  the  identical  queaUons  presented 
on  that  appeal  are  presented  on  this.  The  ev- 
idence sustains  the  finding  of  the  Jury  that  ap- 
pellee was  iijured,  as  alleged  in  his  petition,  by 
the  overturning  of  an  automobile  belonging  to 
appellants,  in  which  appellee  was  riding  as  a 
passenger,  and  that  said  injury  was  caused  by 
the  n^ligence  of  the  driver  of  said  automobile 
in  the  respects  stated  in  the  petition.  The  evi- 
dence further  sustains  the  finding  of  the  Jury 
that  appellee  by  reaaon  of  his  injuries  sustained 
damages  in  the  amount  stated  in  the  verdict. 
Upon  the  Issue  of  whether  the  driver  of  the 
car,  in  acceptiBg  appellee  as  a  passenger  and 
undertaking  to  convey  him  to  hu  desired  deo* 
tination,  was  acting  as  the  servant  and  agent  of 
appellants,  or  by  api|»ellants*  authority,  the  evi- 
dence is  practically  identical  with  the  evidence 
in  the  case  cited,  and  we  refer  to  and  adopt 
upon  this  issue  our  conclusions  of  foct  in  said 
case  as  our  fact  conclusions  in  this  case.  As 
held  in  the  former  case,  in  which  a  writ  of 
error  has  been  denied  by  our  Supreme  Court,  the 
undisputed  evidence  shows  that  the  driver  of 
the  car  on  the  occasion  in  question  was  udng 
the  car  without  authority  and  without  the 
knowledge  of  appellants,  and  waa  not  using  It 
la  appellants'  business,  nor  In  the  performance 
of  the  duties  of  his  employment,  and  therefore 
appellants  cannot  be  held  liable  for  his  uwli- 
gence.  This  conclusion  requires  that  the  judg- 
ment of  the  court  below  be  reversed,  and  judg- 
ment here  rendered  In  favor  of  appallaDts ;  and 
it  lias  been  so  ordered.  Berersed  and  rendered. 


McQUITTT  at  ux.  T.  MOSS.  (No.  091.) 
(Court  of  (Tivil  Appeals  of  Texas.  Amarillo. 
March  28,  1914.  Behearing  I>enied  April  2S, 
1914.)  Appeal  from  District  Court,  Dallam 
Ckiunty;  D.  B.  Hill,  Judge.  Action  between 
W.  L.  UcQuitty  and  wife  and  G.  L.  Moss. 
From  the  Judgment  In  favor  of  Moss,  McQnitty 
and  wife  appeal.  Affirmed.  W.  B.  Ghaum 
and  Clifford  Braly,  both  of  Dalhart,  for  ape 
lanta.   R.  E.  Stalcup,  of  Dalhart.  for  appeUee. 

HALI4  J.  Affirmed. 


BiTD  or  Oaan  zs  Yqiu  1M 
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ABANDONMENT. 

See  Exemptions.  Sf  13 ;  Homestead,  IS  140, 
154,  162:  Husband  and  Wife,  M  301-313: 
Inauraoce,  t  245:  Master  and  Servant,  § 
75:  Parent  and  ChUd.  f  17;  Public  Lauds,  | 
209. 

ABATEMENT  AND  REVIVAL 

V.  DBATB  OF  PARTY  AKD  KB^TVAJU 
OF  ACTXOH. 
(A)  AbateMsmt  or  IvrTtval  of  Aetloa. 

61  {Tex.CiT.App.)  Kev.  St  1911,  arts.  1886, 
7,  relative  to  prosecutiou  of  suit  by  execu- 
tor, administrator,  or  heirs  of  deceased  plain- 
tiff and  to  sdre  facias  to  require  them  to  ap- 
pear and  prosecute,  apply  only  to  cases  in 
which  there  Is  only  one  plaintiff.— HcAllen  r. 
Crafts.  166  S.  W.  3. 

Under  Bev.  St  1911.  art  1880.  It  was  im- 
proper for  the  court  to  Annlw  a  anit  institat- 
ed  by  two  plaintiffs,  on*  of  whom  died  pending 
the  suit,  widiont  givins  the  snnrlTora  any  op- 
portunity to  appear  and  iwoMenta  the  atnt— 


CB)  CoBttawMO  mr  Kovlna  vt  AoMom* 

S  75  (Tex.Oiir.App.)  Under  Rev.  St.  1911,  art 
1®0,  relative  to  death  of  one  or  more  of  sev- 
eral plaiatiffs,  the  saggestion  of  anch  death  and 
its  entry  upon  the  record  are  conditions  vpon 
wiiich  any  action  is  permitted  by  the  court— 
McAUen  T.  Crafts.  166  S.  W.  8. 

ABDUCTION. 

Bee  Seduction. 

ABETTORS. 

See  Criminal  Law,  |  59. 

ABUTTING  OWNERS. 

See  Bmlnent  Domain,  H  101-164,  2931 

ACCEPTANCE. 

Bee  Tendor  and  Purchaser,  1 10. 

ACCESSORIES. 

See  CrimiBal  Law,  H  69.  829. 

ACCOMMODATION  PAPER. 

See  BUla  and  Notes. 

ACCOMPLICES. 

Bee  Orimlnsl  Law.  ||  fi9.  007-611.  742,  780, 
820. 


ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Beleaae. 

{  13  (Ark.)  Where  a  landlord  agreed  to  take, 
in  lien  of  cash  rent  cotton  delivered  to  him  free 
of  expenses  of  preparing  It  for  market  and  the 
tenant  deliverM  uie  cotton,  after  pr^aiins  it 
for  market,  there  was  an  accord  and  satinac- 
tion  which  precluded  the  landlord  ftrom  zecover^ 
ing  rent  under  the  lease.— lejuberton  t.  Harris 
1«  a  W.  664. 

ACCOUNT. 

Sm  Salaam  I  897. 

ACCOUNT  BOOKS. 

See  Evidence,  fi  354. 

ACCOUNT  STATED. 

See  New  Trial,  »  102,  104. 

§  I  (Mo.App.)  An  account  stated  is  the  set- 
tlement of  an  account  between  the  parties,  with 
the  balance  strnck  in  favor  of  one  of  them, 
upon  the  debtor  or  his  agent  admitting  to  the 
creditor  or  bis  agent  the  tatter's  right  to  Mo- 
ment of  the  balance.— Adam  Roth  Grocery  Co. 
V.  Hotel  Monticello  Co.,  166  S.  W.  1125. 

1 5  (Mo.App.)  Entries  in  a  debtor's  books 
will  not  alone  constitute  an  account  stated. — 
Adam  Roth  OroceiT  Co.  r.  Hotel  Montieello 
Co.,  166  S.  W.  1125. 

S  6  (Mo.App.)  A  receiver  being  a  mere  tepf^ 
sentative  of  the  court,  his  failare  to  object  to 
the  disallowance  of  interest  by  a  trust  company 
with  whom  receivership  funds  were  deposited 
upon  the  striking  of  balances  held  not  to  render 
such  balances  accounts  stated. — Stone  v.  St 
Louis  Union  Trust  Co..  166  S.  W.  109L 

i  20  (Mo.App.)  In  an  action  on  an  aeeoiuit 
stated,  where  the  facts  are  undlspated,  the 
question  whether  they  constitute  an  account 
stated  is  for  the  court— Adam  Roth  Grocery  Oo. 
T.  Hotel  Monttcello  Oo^  166  &  W.  1120. 

ACCRETION. 

See  Nav^able  Waters,  |  44. 

ACKNOWLEDGMENT. 

See  Criminal  Law.  8|  406^21;   Kvtdonoe.  » 
213-285;  Homestead,  i  110;  Wills.  S  WS. 

TV.  FLEASntQ  AHD  EVJLUEHOB. 

1 62  (Kj.)  Under  Ey.  St  1  3760,  a  wife,  is 
absence  of  allegations  of  fraud  or  mistake,  could 
not,  in  an  action  against  her  to  foreclose  a 
mortgage,  show  by  parol  evidence  that  she  never 
signed  or  acknowledged  the  mortgage;  the  no- 
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tanr's  certificate  statins  that  she  did.— Byera  t. 
First  State  Back  of  Middleaboro,  166  S.  W. 
790. 

f  62  (Tei.CiT.App.)  Where  a  deed  erecoted 
by  hnaband  and  wife  waa  acknowledged  in  prop- 
er foim,  and  the  notary  who  took  the  wife  a 
acknowledgment  testified  that  he  acquainted  her 
with  the  contents  of  the  deed,  evideoce  that  the 
wife,  who  was  Polish,  could  not  talk  much  Eng- 
lish, and  that  the  notary  could  not  talk  Poliab, 
did  not  joatify  aetting  aside  the  deed.— Byman 
T.  Petruka,  166  S.  W.  711. 

ACTION. 

See  Abatonent  and  Berival;   DlBmiaaal  and 
Nonsuit 

n.  MATURE  AND  FORM. 

i  27  (Mo.App.)  While  a  carrier  could  be  sued 
for  a  loss  of  baggage  either  ex  delicto  or  ex 
contractu,  the  action  will  be  regarded  aa  ex 
delicto,  notwithstanding  the  use  of  such  words 
aa  "agreed"  by  way  of  inducement,  yet  where 
the  essential  elements  of  the  contract,  Including 
the  consideration,  were  set  forth,  and  the  loss 
arerred  as  a  breach  of  it,  it  wms  an  action 
ex  contractu.— Heade  t.  Mlssonri,  K.  &  T.  By. 

Co.,  166  8.  w.  ma 

ADEQUATE  CAUSE 

See  Homicide.  S§  42-52,  280,  296. 

ADJOINING  LANDOWNERS. 

See  Boundaries ;  Fences ;  Party  Walla. 

ADJUDICATION. 

See  Courts,  |§  89,  91. 

ADMINISTRATION. 

See  Executors  and  Adminiatraton ;  B«calTezs, 
»  95-101 ;  TroatB.  I  202. 

ADMISSIONS. 

Sae  Orimlnal  Law,  H  406-421;  EvldeiKe,  H 
218-265;  Pleadini.  I  214. 

ADOPTION. 

Sea  Judgment,  f  273. 

I  I  (Tex.Civ.App.)  Adoption  waa  unknown  at 
common  law.— Harie  t.  Harle,  166  S.  W.  674. 

S3  (Tex.Civ.App.>  The  legiBlative  intenticm 
In  cnactiiic  the  adoption  statutes  diould  be  de- 
termined by  giving  to  the  words  thuwln  their 
ordinary  meaning.— Harle  t.  Harle,  166  S.  W. 
674. 

Since  adoption  did  not  exist  at  common  law, 
the  adoption  statutes  (Bev.  St  1011,  arts.  1-8) 
ingrafted  upon  the  law  of  the  state  the  provi- 
sions  of  the  civil  law  on  the  subject,  as  well  aa 
its  oonstmcticm  of  the  law  thereon. — Id. 

S  14  (Ky.)  Where  a  petition  for  adoption  was 
filed  in  a  proper  court,  and  the  parties  were 
before  the  court,  and  it  acted,  the  mere  failure 
of  the  petition  to  name  the  court  will  not  ren- 
der tlie  judgment  of  adoption  void. — Chester  t. 
Uravea,  166  S.  W.  998. 

The  failure  of  a  petition  in  the  circuit  court 
of  a  county  for  tne  adoption  of  infants  to 
allege  that  plaintiffs  were  residents  !n  the 
county  did  not  render  a  judgment  of  adoptidn 
void.— Id. 

f  23  (Tex.CiT.App.)  In  view  of  Rev.  St  1911, 
arts.  1,  2,  5,  relating  to  the  adoption  of  shildren 
and  giving^  the  adopted  child  all  the  rtghts  and 

Srivileges  in  law  and  equity  of  a  legal  heir,  etc., 
eld  that  the  children  of  an  adopted  child  may 
take  the  same  as  natural  children  under  article 
2469,  providing  that  upon  the  death  of  either 
apouse  intestate,  the  community  property  shall 
go  one-half  to  the  survivor  and  one-half  to  stir- 
Tlvlng  children  or  their  deacendanta.— Harle  T. 
Hwle.  166  &  W.  674. 


ADULTERY. 

See  Bigamy. 

ADVANCEMENTS. 

See  D«M»nt  and  Distribution,  {  82. 

ADVERSE  POSSESSION. 

See  Infants.  1  24. 

I.  HATURE  AHD  RBQOUXXBS. 


}40  (Mo.App.)  An  action  in  eqnitr  Cor  tke 
cancellation  of  a  deed  to  land  on  the  croond 
that  it  waa  a  mortgage  executed  by  plaintilf) 
grantor  as  surety  for  the  payment  of  the  debt 
of  another,  and  that  plaintifrB  grantor  had  ben 
discharged,  can  only  he  barred  by  ten  rears'  ad- 
verse possession  by  the  mortgagee. — ilnrdwioke 
V.  Barnes,  166  S.  W.  826. 

143  (Ej.)  Plaintiff  could  tack  tiie  adverse 
possession  of  her  husband  before  his  death  to 
her  own  adverse  possession. — ^TfppenfaanCT  T- 
Tippenhauer,  166  8.  W.  225. 

§  46  (Tex.CivJkpp.)  Under  Bev.  St.  1911^  art 
5711,  providing  that,  when  limitations  begin  ta 
run,  it  shall  continue  notwitbstanding  supMT^tn- 
ing  disability  of  the  party  entitled  to  aae.  the 
appointment  of  a  recover  of  the  owner  of  land 
did  not  stop  the  running  of  limitations  in  fiaTor 
of  an  advene  claimant.— Houston  Oil  Oo.  of 
Texas  v.  Griffin,  166  S.  W.  902. 

(F)  HfMtlle  Chavaeter  at  Poueaalss. 

{ 60  (Ky.)  One  enteriiv  possesadon  of  prop- 
erty by  consent  of  the  owner  cannot  daim  tide 
by  adverse  possession,  unless  the  intention  tw 
daim  adversely  la  actually  brought  home  to  th« 
donor  by  such  acta  or  conduct  as  would  pot  a 
reasonable  person  on  notice  that  a  hostile  claiai 
was  being  asserted,— -Tippenbauer  t.  Tlpp«i- 
hauer,  166  S.  W.  225. 

One  entering  upon  land  nnder  an  express 
unconditional  gift  or  a  parol  purctiaBe  need 
not,  in  order  to  claim  the  property,  openly  as- 
aert  his  right  thereto  adversely  or  in  a  noto- 
rious war,  provided  be  exercises  ordinary  acu 
of  ownership,  such  as  payment  of  taxsa.  etc. 
— ^Id. 

1 60  (Tex.OiT.App.)  One  who  enters  npoD 
land  which  be  is  entitled  to  acquire  conditi<»at 
ly  in  acknowledgment  of  the  superior  right 
another  cannot  claim  by  adverse  poooeaaion  un- 
less be  meanwhile  obtains  a  superior  oatstand- 
ing  title,  or  re^ndiates  the  title  under  which  he 
entered,  and  gives  its  owner  notice  that  be  it 
claiming  adversely  to  him. — Harle  v.  Harle.  166 
S.  W.  674. 

S  62  rrex.C!r.App.)  Where  the  widow  had  a 
right  of  homestead,  her  possesion  was  not  ad- 
verse to  the  brother  and  sole  heir  of  decedent: 
he  having  no  right  to  poeaessioa.  and  hence  be 
was  not  required  to  sue  within  tok  years  afta 
knowledge  of  defendant's  claim  to  prerent  it 
from  ripening  into  a  title.— Perkins  t.  PerkioB, 
166  S.  W.  9W. 

a.  OPERATION  AHD  EFFBOT. 
(A)  Bxteat  of  Poaseaalom. 

i  100  (Tex.Clv.App.)  A  grantee  who  takes 
actual  posseBsion  of  a  part  of  the  land  convey- 
ed by  Ms  deed  duly  recorded,  acquires  thereby 
constructive  possession  to  the  limits  of  the 
boundaries  specified  in  the  deed,  though  the 
deed  includes  land  in  a  prior  grant  to  another, 
who  baa  not  taken  actiM^  poaseasion. — Stevens 
V.  Crosby,  166  S.  W.  62. 

m.  PLEADING,  EVrPEKOE.  TRZA^ 
.  AJTS  RBVIBW. 

1 1 10  (Tex.avApp.)  Wheta,  in  treaoMs  ta 
try  title,  detendanL  relying  on  the  defense  of 
limitations,  showed  posssfdcn  ai^tt  •  dob 
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recorded  deed  for  10  Teiri,  and  that  the  actual 
occupancy  was  on  land  within  the  boundaries 
of  the  grant  ander  which  plaintiff  claimed,  de- 
fendant could  not  be  deprived  of  the  defense 
of  limitations  by  plaintifPa  amended  petition 
diselaiminf  title  to  the  land  actually  occupied. 
—Stevens  T.  Crosby,  l66  S.  W.  62. 

§  1 1 2  (Ky.)  In  an  action  inTolving  the  title 
to  property  claimed  by  plaintiff  through  a  gift 
by  her  father-in-law  to  her  husband,  and  by 
a  subsequent  adverse  holding  by  herself  and 
husband,  the  burden  was  on  plaintiff  to  prove 
acquisition  of  title  as  alleged.— Tippenhauer  v. 
Tippenbaaer,  166  S.  W.  225. 

1 1 13  (Ky.)  In  an  acttou  for  land,  In  which 
plaintiff  eUmed  that  her  father-in-law  gave 
the  property  to  her  husband,  and  that  she  and 
her  hneband  acquired  title  by  subsequent  ad- 
verse possession,  evidence  of  conversationB  be- 
tween plaintiff's  mother-in-law  and  her  own 
huBband,  daring  her  father-in-law's  lifetime,  as 
well  as  declarations  by  a  daughter  of  plaintiff's 
father-in-law.  were  irrelevant;  the  mother-in- 
law  and  daughter  not  then  owning  the  property. 
—Tippenhauer  v.  O^ppenhaner,  160  S.  W.  225. 

1 114  <Ky.)  Evidence  In  an  action  Involving 
properQ^,  which  plaintiff  claims  was  given  to 
her  husband  by  her  father-in-law,  and  held  ad- 
versely by  herself  and  husband,  Aeld  not  to 
■bow  that  plaintiff  or  her  husband  ever  assert- 
ed title  to  the  property  adversely.— ^ppenhauer 
V.  Tippenhauer,  166  S.  W.  225. 

$115  (Tex.Civ.App.)  In  trespass  to  try  title 
in  which  defendant  claimed  by  adverse  posses- 
■ion,  evidence  held  at  most  to  raise  the  issue  of 
a  conditional  parol  ^ft  to  such  defendant  from 
his  father,  and  not  to  raiae  the  issue  of  ad- 
verse poBsession  by  defendant.— Harle  v.  Barl& 
166  a  W.  674. 

IMS  (Tex.CHv.AppO  Whether  the  inclosnre 
and  cnlttvation  of  1  acre  on  a  tract  of  160  was 
notice  to  the  owner  that  the  possessor  was 
claiming  the  160-acre  tract,  or  any  larger 
portion  than  that  actually  inclosed,  was  for  the 
jury.— Houston  Oil  Co.  of  Texas  t.  Qriffin, 
166  S.  W.  902. 

ADVICE  OF  COUNSEL 

Sea  HaUdona  Prosecution.  {  2L 

AFFIDAVITS. 

See  Appeal  and  Error.  |  389;  Attorney  and 
Client,  1  167;  Continuance,  {  44 ;  Deposi- 
tlou;  New  Trial,  S  150. 

AGENCY. 

See  Frinctpal  and  Agent 

AGREEMENT. 

See  Contracts. 

AIDERS  AND  ABETTORS. 

Sen  Criminal  Law.  f  S&. 

ALTERATION. 

Sm^CkMMttea^  g  Bchoc^  and  Sdiool 

ALTERATION  OF  INSTRUMENTS. 

See  Bills  and  Notes,  |  378 ;  Ezecntloii,  {  171 ; 
ReformatiMl  of  Instruments. 

AMBIGUITIES. 

See  WUls.  |  488. 

AMENDMENT. 

See  Judgment.  jK  810-884;  Mandamns.  llOO: 
PleadlDg.  I  237;  Statntas,  I  141;  Wills,  it 

221-40if 


AMOUNT  IN  CONTROVERSY. 

See  Courts,  iS  120,  169,  ITO;  Jnstioea  of  tiie 
Peace.  I  42. 

ANCILURY  ADMINISTRATION. 

See  Bxecators  and  Administrators,  (  S23. 

ANIMALS. 

See  Appeal  and  Error,  6  1050;  Carriers,  U 
213-530;   Courts,  {  160;   Damages,  $$  113, 


ftailroads,  SS  411-443:  Set-Off  and  Oounter- 
daim.  |        Trial,  1 194. 

ANNEXATION. 

See  Municipal  OrarporationB,  |  88L 

ANONYMOUS  LETTERS. 

See  Threats,  il  1,  5. 

ANTENUPTIAL  AGREEMENTS. 

Sea  Hnaband  and  Wile,  1  81. 

APPEAL  AND  ERROR. 

See  Bail  I  94;    Constitutional  Law,  I  70; 
CoetsTS  377  ;  Courts,  fifi  231,  247  ;  Criminal 


Is  174.  189:  Mandamns,  |  4:  Prohibition,  I 
10;  Time.  i4;  WiUs,  «  356-400. 

m.  DECISIOlfS  BEVIEWABLE. 
(O)  AsKOnat  ov  T«l«a  Im  Oomtvoverar'. 

i  47  (Ky.)  That  the  damages  claimed  in  the 
petition  were  $200  could  not  give  the  Court  of 
Appeals  jurisdiction,  where  all  the  evidence 
at  the  trial  clearly  showed  that  the  damage 
-actoally  sustained  was  less  than  ¥200.— Obenamt 
v.  Bank  of  Arlington,  166  S.  W.  789. 

1 47  (Ky.)  A  bank's  liability  for  retaining 
diecks  an  unreasonable  length  of  time  and  then 
refusing  payment  conld  not  exceed  the  amount 
of  the  checks,  with  interest,  and,  this  being 
less  than  $200,  the  Court  of  Appeals  had  no 
jurisdiction,  though  plaintiff  alleged  that  he 
was  damaged  In  addition  to  the  amount  of  the 
checks.— W.  8.  Wilson  ft  Oa  r.  Dickenaon 
Connty  Bank,  166  S.  W.  790. 

(D)  FtnalltT  of  Deter mlnntloB. 

177  (Ark.)  An  order  of  the  connty  court  In 
proceedinga  to  establish  a  drainage  district, 
which  directs  the  payment  of  warrants,  for 
services  by  attorneys  (or  the  district  and  by  the 
engineer  making  the  preliminary  survey,  out  of 
the  funds  of  the  district,  is  final,  and,  under 
Eirby'a  Dig.  |  1487,  appeaUble  within  alz 
montbs^-OBllawaj>  t.  Haitey,  166  8.  W.  646. 

V.  PBESEMTATTOH   AMD  BESER7A- 
TION  1NI.OWEB  COPBT  OF 
OBOmiDB  OF  BEVISW. 
(A)  iMnies  <tiiea«l»a«  1m  l^-wmv  Oonrt. 

(  171  (Mo.App.)  Where  a  case  was  tried  on 
the  theory  that  the  fact  that  the  walk  on  which 
plaintiff  fell  end  was  injured  was  in  defendant 
city  and  was  a  dty  sidewalk  was  not  a  disputed 
issue,  judgment  for  plaintiff  would  not  he  re- 
versed for  failure  to  prove  such  f4ct  affinnative- 
ty.— Best  V.  City  of  St  Joseph.  166  8.  W.  817. 

( 173  (Tex.Civ.App.)  An  objection  to  the 
validity  of  a  deed  which  was  not  ridsed  in  the 
pleadings,  nor  in  any  matter  brought  to  the 
attention  of  the  trial  court,  cannot  be  urged 
for  the  iirst  time  on  appeal.— Cooper  t.  Marek. 
166  S.  W.  68. 


Vor  eases  In  Deo.  pig.  *  Am.  Dly.  Key  No.  gerliB  *  ladaxaa  see  same  topic  and  secuon  (D  NjU|lBaR 

Digitized  by  CjOOg  IC 


AppMd  Mid 


166  SOUTH  WBKL'lUtN  BBPOBTBB 


1204 


1 173  Crex.(HvApp.)  Tb*  •tatate  frauds 
is  not  avaUaUft  as  a  defense  wliai  not  invoked 
in  the  trial  coort— Lanabee  T.  Porter,  166  S. 
W.  8»5. 

1 173  (Tex.ClT^ppJ  Where  the  statute  of 
frauds  was  not  argea  below  nntll  hi  tiie  motion 
for  new  trial,  it  could  not  be  relied  on,  on  ap- 
peaL— Savase  v.  Mowery,  166  S.  W.  905. 

g  179  Odo.)  Tboagh  the  trial  coort  struck  out 
i4n>eUant's  amcmded  answer  attacking  the  con- 
stitotionality  of  a  statute,  such  question  was 
open,  to  review  on  appeal,  as  appellant  preserved 
an  exception  and  atood  upon  its  answer  without 
pleading  further.— McGrew  T.  Bfissouri  Pac.  By. 

coTiee  .s.  w.  loss. 

(B)  ObJ«etloaa  and  Motions,  and  Raltacs 
Thereon. 

1 186  (Mo.)  Where  an  order  granting  change 
of  venue  redted  tliat  the  venue  of  the  "court" 
instead  of  the  "cause"  should  be  changed,  de- 
fendant cannot  on  eppeal  complain  that  the 
second  court  was  without  jurisoiction  because 
of  that  clerical  mistake,  where  that  ground  of 
obJectiAii  was  not  raised  below.— Chirago  Great 
Western  R  Co.  v.  Kemper*  166  S.  W.  291. 

I  197  (Mo.App.)  Where  advantage  was  not 
taken  in  the  tnal  court  of  a  variauce  between 
the  pleadings  and  the  raroof,  the  defeated  party 
cannot  complain  thereof  on  appeal.— S.  Viviano 
ft  Bros.  T.  Columbia  Can  Co.,  166  B.  W.  1082. 

S2I5  (Tei.av.App.)  Under  Rev.  St  1911, 
art  1971,  as  amended  by  Acts  33d  Leg.  c.  68, 
the  error  in  a  charge  is  waived,  where  ao  objec- 
tion was  presented  to  the  trial  court.— McKenzie 
V.  Imperial  Irr.  Co.,  166  S.  W.  495. 

|2IS  (Tex.Civ.App.)  Where  no  objection  was 
made  and  no  exception  taken  to  a  charge,  as 
required  by  Acts  3Sd  Leg.  c.  59,  the  givfns  of 
the  charge  must,  as  required  by  Sev.  at.  1911, 
art.  2061,  as  amended  bv  such  act,  be  regarded 
as  approved,  and  appellant  cannot  complain 
thereof.— Texas  Cent  B.  Co.  t.  HcCall.  166 
S.  W.  925. 

8  216  (Ky.)  Where  plaintiff  charged  defendant 
with  negligence  tn  operating  a  boiler  and  also 
in  maintaining  it,  but  did  not  offer  a  written 
instruction  on  the  latter  ground  of  negligeace, 
he  could  not  complain  of  the  failure  of  the  court 
to  instruct  the  jury  on  that  issue. — Branham's 
Adra'r  v.  Buckley,  166  S.  W.  618. 

Where  plaintiff  requests  no  instruction  on  the 
doctrine  (»  res  ipsa  loquitur,  he  cannot  complain 
of  the  failure  of  the  court  to  give  such  Instruc- 
tion.—Id. 

1 216  (Mo.App.)  Where  the  instruction  on  the 
measnre  of  damages  was  correct  in  its  general 
scope,  and  did  not  authorise  a  recoven  on  any 
element  of  damage  not  authorized)  defendant 
must  request  limiting  instructions,  or  he  cannot 
complain  on  appeal. — Bell  v.  United  Rys.  Co. 
of  St.  Louis,  166  S.  W.  1100. 

{216  (Tex.CiT.App.)  Where  the  coart  fails 
to  submit  a  defensive  matter  to  the  jury,  defend- 
ant must  request  a  charge  thereon,  or  he  can- 
not complain  on  appeal.— Houston  ft  T.  C.  B, 
Oo,  T.  <S>leman,  169  8.  W.  680. 

{219  (Tex.ClT.App.)  Wh*e  findings  of  tact 
and  conclusions  of  law  are  Sled  and  there  are 
no  exceptions  or  request  for  additional  findings, 
the  only  question  reviewable  on  appeal  is  wheth- 
er the  pleadings  justify  the  judgment— Fugh  t. 
Weroer,  166  S.  W.  698. 

{231  (Ky.)  The  objection  of  appelant,  sued 
as  surety  on  an  executor's  bond,  that  from  the 
executors  testimony  that  be  paid  certain  daims 
against  the  estate,  and  that  the  burden  was  on 
appellees  to  show  they  were  not  just,  is  too 
general.— Costigan  v.  Kraus,  166  S.  W.  755. 

§231  (Tei.CIv.App.l  Error  in  admitting  a 
letter  in  evidence  will  not  be  reviewed,  where 
the  bill  of  exceptions  shows  that  no  reason  was 
given  for  objection  to  Its  introduction. — Draogh- 
on's  Practical  Bniiness  ColloBe  t.  I>orsett  166 
&  W.  496. 


!  237  <Tex.CSv.App.)  "Wken  •  party  Ad  not 

challenge  the  sulfldency  of  the  evidence  to 
rsise  an  issue  by  asking  a  peremptory  instruc- 
tion, he  could  not,  on  appeal,  complain  of  a 
charge  submittiDg  the  iiiae^Liiekenbadh  v. 
Thomas.  166  S.  W.  99. 

S  242  (Mo.App.)  An  assignment  <rf  error  u 
to  argument  of  counsel  cannot  be  considered,  in 
the  absence  of  any  roling  of  the  court  or  fx- 
ceptious  saved  to  the  action  or  nonBCtten  of 
the  court— Connelly  t.  lUinola  Ont.  EL  Co, 
166  8.  W.  1077. 

(O)  BxsvptlOBS. 

1 261  (Mo.App.)  Aa  aarignment  of  ervor  to 
argument  of  ooonsel  cannot  be  oontidered.  ia 

the  absence  of  any  mllng  of  the  court  or  ex- 
ceptions saved  to  the  action  or  nonaction  of 
the  court.— Connellr  t.  Illinois  Gent.  B.  Co- 
166  S.  W.  1077. 

{  263  Crex.CIv.App.)  Where  no  objection  wss 
made  and  no  exception  taken  to  charge  as  re- 
quired by  Acts  33d  I^eg.  c.  50.  the  giving  of  ifa« 
charge  must  be  required  by  Bar.  St.  1911,  art 
2031,  as  amended  by  such  act,  be  regarded  as 
approved,  and  appellant  cannot  complain  thftt- 
of.— Texas  Cent  B.  Co.  v.  McGSU,  166  8.  W. 
925. 

i264  (Tez.CiTjll>p.)  Where  no  exception  wss 
en  to  the  special  verdict,  the  conrt  on  ap- 
peal may  not  consider  the  sufflciencr  of  the 
evidence  to  support  it— Weinstein  t.  Acme 
Laundry,  166  S.  W.  126. 

{266  (Ky.)  An  appeal  by  complainant  from 
a  judgment  overmling  defendants'  exceptions 
to  a  report  of  sale  pursuant  to  a  jodgment  di- 
recting a  sale  is  unavailable,  where  ccnnplaina&t 
filed  no  exceptions  to  the  report  of  nle. — tiusst 
v.  Foster,  166  S.  W.  620. 

(D)  Mettona  tor  New  Trial. 

{282  (Tex.Civ.App.)  Acts  33d  Leg.  e.  136, 
making  the  assiguments  of  error  in  the  motioQ 
for  a  new  trial  the  assignments  on  appeal,  does 
not  change  the  rule  that  no  motion  for  a  new 
trial  need  be  filed  in  cases  tried  to  the  court 
in  which  findings  of  fact  and  conelnaiona  of  law 
are  filed.— Dees  v.  miompson,  106  &  W.  56. 

{301  (Tex.Civ.App.)  The  only  errors  which 
can  be  considered  by  the  Court  of  Appeals, 
other  than  those  wmdi  may  be  passed  upoc 
without  assignment,  are  those  called  to  the 
attention  of  the  trial  conrt  in  the  motion  for 
a  new  trial,  and  the  appellate  conrt  will  not 
attempt  to  construe  reconstructed  assignments 
in  the  briefs  to  determine  whether  the  errors 
are  die  same  as  those  assigned  in  the  motloiL 
—Dees  T.  Thomp»<m,  166  S.  W.  6& 

vn.  REQuismw  and  PAocEEDnroft 

FOR  TRANSFER  OF  CAUSE. 
(A)  Time  of  TahJnv  Proce«dlmc». 

S  338  (Tex.)  It  Is  essential  to  the  jurisdictloB 
of  the  Supreme  Court  that  the  petition  for  a 
writ  of  error  be  filed  in  the  Court  of  GttI 
Appeals  vrithin  30  days  from  the  overmlimc 
of  a  motion  for  a  rehearing. — Tinam  T>  W.  T. 
Carter  ft  Bro.,  166  S.  W.  383. 

{  345  (Tex.)  The  Supreme  Court  wQl  not  re- 
fuse a  petition  for  a  writ  of  error  becanse  of 
the  failure  of  the  Court  of  CivU  Appeals  to 
act  directly  upon  the  motion  for  the  rehearing, 
which  was  not  filed  in  time,  where  the  Supreme 
Court  has  jurisdiction  and  it  is  safficieoily 
3hown  that  the  failure  to  file  a  motion  for  a 
rehearing  was  due  to  acddent  or  some  cause 
other  than  the  negligence  of  the  applicant— 
Vinson  v.  W.  T.  Carter  &  Bro.,  166  S.  W.  363. 

The  overruling  by  the  Court  of  Civil  Appeals 
of  a  motion  for  leave  to  file  a  motion  for  re- 
hearing, which  was  not  filed  within  the  tiiae 
Bpecifiea,  is  equivalent  to  an  overmUns  of  the 
motion  for  renearing,  and  fixea  the  time  from 
which  the  period  for  filins  the  patitton  and  wnt 
of  error  be^oa  to  ran.— Id.. 
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i  345  (Tex.OiT.App.)  Eev.  St  1911,  art  2086, 
rt'titiirini:  petition  for  writ  of  error  to  be  filed 
within  12  montha  from  the  ttme  final  judgment 
is  rendered,  means  12  montbs  from  the  time  the 
judgment  was  rendered,  and  not  from  the  time 
the  motion  for  a  new  trial  was  overmled. — 
Evana  v.  San  Antonio  Traction  Co.,  166  S.  W. 
408. 

i  345  (Tez.OiT.App.)  A  notice  of  appeal,  gir- 
en  in  the  term  in  connection  with  the  order 
overruling  a  motion  for  new  trial,  after  notice 
of  appeal  had  been  given  when  judgment  was 
rendered,  was  valid;  the  trial  court  having 
control  of  the  judgment  during  the  teTDL— Bob- 
son  V.  Moore,  160  S.  W.  90a 

8  356  (Tex.Civ.App.)  Where  a  petition  for  a 
writ  of  error  was  not  filed  within  12  months 
from  the  time  final  judgment  waa  rendered,  as 
reonired  by  Rev.  St  1911,  art.  2086,  the  writ 
will  be  diemisBed,  aince  the  requirement  is  ju- 
risdictional.—Evans  T.  Baxi  Antonio  Tzactfon 
Co..  166  S.  W.  408. 

(O  P»TmeBt  of  Peca  otr  C«Bta.  «ad  Bovda 
or  Other  Se«iintle«. 

S387  (Tej.CiT.App.)  Where  the  appeal  bond 
was  not  filed  within  20  days  after  adjourn- 
ment, as  required  b;  Rer.  St  1911,  art.  2084, 
the  appellate  court  acquired  no  jurisdiction.— 
Underwood  v.  Midland  li^imitnre  Sc  Hardware 
Co.,  166  S.  W.  86. 

S  387  fTex.Civ.App.)  Tinder  Rev.  St  1911, 
art.  2084,  requiring  an  appeal  bond  to  be  filed 
within  20  days  after  the  term  where  motion  for 
new  trial  after  jttdement  was  ovenaled  April 
4th  and  the  term  ended  April  6th,  bnt  no  appeal 
bond  was  filed  until  June  12th,  the  appeal  will 
be  diamisBed.— Bolton  v.  United  States  Fidelia 
ft  Guaranty  Co.,  166  S.  W.  1194. 

S389  (Tex.Civ.App.)  Affidavit  of  appellant's 
inability  to  pay. costs  on  appeal,  made  by  her 
attorney  before  a  notary  public,  held  iuauffi- 
cient,  under  Ber.  Bt  ISII,  art  2098.— Jeaae 
French  Piano  &  Organ  Co.  T.  EDUott,  166  S. 
W.  29. 

Rev.  St  1911,  art  2104,  relative  to  amend- 
ing appeal  bond,  doea  not  authorize  the  filing 
of  a  new  affidavit  in  lieu  of  an  appeal  bond, 
where  the  one  filed  with  the  petition  in  error 
la  defective.— Id. 

§395  (Tex.Civ.App.)  A  writ  of  error  will  be 
dismissed,  where  plaintifE  in  error  neither  filed 
an  appeal  bond  nor  made  proof  of  her  inabil- 
ity to  pay  the  costs  on  appeal,  ns  authorized 
by  Bev.  St  lAll,  art  209&— Jease  French  Pi- 
ano &  brgan  Co.  t.  ElUott,  166  S.  W.  29. 

Tin.  EFFECT  OF  TBAHSFEB  OF 
OAUgE  OB  PROOEEDHrOB 
THKBEFOH. 

(A)  Powera   and   Froeeedtaca   vt  IiOW«r 
Conrt. 

S  440  (Mo.App.)  In  view  of  Ber.  St  1009,  S 
1851,  the  trial  court  could,  after  appeal  and  the 
filing  of  the  transcript  in  an  action  against  re- 
ceivers of  a  railroad  company,  amend  a  judgment 
which  was  rendered  axainst  them  individually, 
so  as  to  nm  against  tiiem  as  nceivers^Smiui 
V,  Delano,  166^.  W.  852. 

X.  BECOBD  AED  PRO0EEDUIO8  EOT 
IE  BEOOBD. 
(A)  VUMmn  to  hm  Sliewm  fey  B*eord. 

{499  (Tex.GlT.App.)  TTnder  Ber.  St  1911, 
art  1971,  and  article  2061,  as  amended  by 
Acta  1918,  p.  113,  relating  to  the  manner  of 
giving  iuBtructions  and  the  making  of  objec- 
tions thereto  at  trial,  only  such  objections  can 
be  considered  on  appeal  as  were  made  at  the 
trial  in  the  manner  specified,  and  then  only 
when  preserved  by  bill  of  exceptions.— St.  Louis 
Southwestern  Ky.  Co.  of  Texas  t.  Wadaack, 
166  S.  W.  42. 

Under  ReT.  St  1911,  art  1973,  as  amended 
by  Acta  191.3,  p.  113,  the  refusal  of  a  special 


charge  cannot  be  reTiewed  on  appeal,  unless  the 
complaining  partr  shows  by  bill  of  exceptions 
that  the  pa  rticalar  diarge  was  requested  and 
refused,  and  that  the  courfa  action  was  ex- 
cepted to  at  the  time.— Id. 

i  500  (Uo.App.)  Where  before  trial  defendant 
was  required  to  elect  between  a  general  denial 
and  pleas  of  contributory  negligence  and  as- 
sumed risk,  an  exception  to  the  ruling  was  prop- 
erly saved  by  a  term  bill  carried  over  into 
the  final  bill  of  exceptions  and  preserTed  in  the 
motion  for  new  trial. — McDonald  v.  Central 
lUinols  Const  Co..  166  S.  W.  1087. 

i500  (Tex.Civ.App.)  An  assignment  to  the 
overruling  of  a  plea  setting  up  the  pendency 
of  a  auit  in  another  county  on  the  same  cause 
cannot  be  austalned,  wtiere  it  does  not  appear 
that  any  action  was  taken  by  the  trial  court  on 
the  plea,  and  the  transcript  does  not  show  any 
exception  with  relation  thereto. — United  Benevo- 
lent Ass'n  of  Texas  v.  Lawson,  166  S.  W.  718. 

^  500  (Tex.CiT.App.)  Where  the  appeal  record 
fails  to  show  any  ruling  on  the  pleadings,  error 
in  alleged  rulings  thereon  will  not  be  reTiewed, 
except  where  the  petition  is  fatally  defeettrtt^ 
SETage  T.  Mowery,  166  S.  W.  805. 

(O)  HMMaltr  of  Bill  •£  BxecvMoBSt  Cmmm, 

S544  (Ky.)  Where  a  case  is  in  the  Court 
of  Appeals  without  a  bill  of  exceptions,  the 
court  will  review  only  the  sofficiency  of  the 
pleadinga.— Tyler  v.  Woemer,  166  S.  W.  178. 

1 544  (Mo.)  Where  a  motion  to  strike  out 
parts  of  a  petition  pleading  the  institution, 
pendency,  and  dismissal  of  a  prior  suit  to 
avoid  the  bar  of  limitations,  and  a  demurrer  to 
the  remainder  of  the  petition,  based  on  the 
two  and  five  year  statute  of  limitations,  were 
filed  on  the  same  day  and  considered  together, 
and  the  decision  on  both  was  included  In  a 
single  entry,  the  action  of  the  court  in  sus- 
taining the  demurrer  and  the  motion  to  strike 
were  reviewable  on  the  record  proper,  with- 
out any  bill  of  exceptions.— Knisely  v.  Leathe, 
166  S.  W.  257. 

S  644  (Mo.)  Where  the  record  proper  shows 
the  rendition  of  a  valid  judgment  at  a  term  of 
court  and  the  setting  aside  thereof  at  a  subse- 
quent term  when  the  court  had  lost  jurisdiction, 
tiie  action  of  the  court  in  setting  aside  the 
judgment  was  reviewable  on  the  record  proper. 
— Jeude  v.  EMms,  166  8.  W.  104& 

A  motion  in  the  natare  of  an  application  for 
a  writ  of  error  coram  nobis  to  set  aside  a 
default  judgment  is  in  the  nature  of  a  petition, 
and  is  a  part  of  the  record  proper,  and  need 
not  l>e  preserved  by  bill  of  exceptions  to  require 
the  conrt  on  appeal  to  review  the  setting  aside 
of  the  judgment— Id. 

S  544  (Tei.Civ.App.)  An  order  overruling  a 
plea  of  privilege,  thongh  noting  an  exertion,  is 
not  reviewable  in  the  absence  of  a  bill  of  excep- 
tions disdodng  the  tacts  on  which  the  court 
acted.— United  Benevolent  Ass'n  of  Texas  t. 
Lawson.  166  S.  W.  713. 

{544  Crex.CiTjLpp.)  In  the  absence  of  a 
statement  of  focts,  it  cannot  be  determined 
whether  error  waa  committed  in  the  refuaal  to  in- 
struct a  verdict  for  defendants,  failure  to  sub- 
mit the  issue  of  any  consideration  for  the 
contract  sued  on,  and  that  a  paragraph  the 
cliarge  did  not  correctiy  atate  the  issues  raised 
and  was  on  the  weight  of  the  evidence.— C  A. 
Elmen  ft  Co,  t.  Godsey,  166  S.  W.  1178. 

Even  if  a  charge  submitted  a  theory  of  plain- 
tiffs case  not  authorized  by  the  allegations  of 
the  petition,  it  cannot,  in  the  absence  of  a  stete- 
ment  of  facta,  be  held  this  was  "reasonably  cal- 
culated to  cause  and  probably  did  cause  the  ren- 
dition of  an  improper  judgment"  so  as,  under 
Court  of  Civil  Appeals  Rule  62  (149  S.  W.  x), 
to  authorize  a  reversal,— Id. 

{  544  (Tex.CiT.App.)  In  the  absence  of  a  state* 
ment  of  facts,  an  assignment  of  error  to  the  rul- 
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lag,  withdrawing  from  the  Snry  the  Issue  raised 
by  defendant's  plea  of  UmitationB,  muat  be  over- 
niIed.~Maple  v.  Smith,  166  8.  W.  1196. 

1 544  CI^ez.CaT.App.)  An  alleged  fatal  vari- 
ance caoDot  be  taviewed  in  the  absence  of  the 
statement  of  facts.~-AugUBt  t.  Gamer  Co.,  166 
8.  W.  1197. 

g  547  (Tex.Giv.App.)  Findings  of  jnr;  and 
additional  findings  of  court  held  conclusive,  in 
the  absence  of  a  statement  of  facts. — Castle- 
berry  T.  Bussey,  166  S.  W.  14. 

1 547  (Tez.Civ.App.)  An  assignment  of  error 
that  the  judgment  appealed  from  was  void 
because  a  judge  was  disqualified  could  not  be 
sustained  where  there  was  no  bill  of  exceptions 
in  the  record  Bhowing  disquali^lng  facts. — 
Waggoner  v.  Briggs.  166  S.  W.  50. 

(D)  Ooatcnts,  Malclnr,  and  Settlemeat  of 
Case  or  Statement  at  Fasts* 

{662  (Tex.Clv.App.)  Under  Rev.  St  1911, 
arts.  2068,  2070,  and  district  court  rules  72-74 
(167  S.  TV.  iiv),  prescribing  the  manner  of  pre- 
paring statements  of  facts,  instruments  or  parts 
of  them  beating  on  a  question  presented  should 
be  copied  into  tbe  statement  of  facts,  and  the 
orklnal  instrumeDt  should  not  be  attached  to  IL 
-TexKB  Cent.  B.  Go.  v.  McCall,  166  S.  W.  926. 

1 564  (Tex.Civ.App.1  A  statement  of  facts,  fil- 
ed in  tbe  trial  court  September  10. 1918,  and  in 
the  Court  of  Civil  Appeals  on  September  17, 
1913,  was  too  late,  and  will  not  be  considered, 
where  judgment  was  rendered  May  24,  1913, 
and  tbe  order  overruling  the  motitni  for  new 
trial  was  made  on  May  SO,  1013.— Robsou  v. 
Moore.  166  S.  W.  908. 

S  569  (Tex.Civ.App.)  It  was  not  necessary  tor 
certain  defendants  to  sign  the  statement  of 
(acts,  where  their  interest  was  not  affected  by 
the  appeal,  and  appellant  does  not  complain  ot 
the  judgment  as  to  them.— Amicable  I2fe  Ins. 
Go.  V.  Kenner.  166  S.  W.  462. 

(H)  Transntmion,   Filing,   PrlattaK*  and 

Serriee  of  Copies. 

S  622  (Tex.Civ.App.)  The  90  days  from  the 
time  of  giving  notice  of  appeal,  within  which 
the  transcript  must  be  filedj  should  be  computed 
from  the  giving  of  tbe  notice  of  appeal  recited 
in  the  order  overruling  the  motion  for  new  trial, 
instead  of  from  the  notice  recited  in  the  judg- 
ment theretofore  entered.— Robson  v.  Moore,  166 
S.  W.  908. 

{628  (Tex.Civ.App.)  Where  appellee  receiv- 
ed notice  of  the  filing  of  the  transcript  pursu- 
ant to  Court  of  Civil  Appeals  rule  7b  (142  S. 
W.  xi),  and  did  not  move  to  dismiss  the  appeal 
because  the  transcript  was  filed  too  late  until 
more  than  seven  months  thereafter,  he  waived 
the  delay  in  filing  the  transcrip't,  and  cannot  ex- 
cuse his  own  delay  on  the  ground  that  he  call- 
ed attention  to  the  time  of  filing  the  transcript 
aa  soon  as  he  could  after  appellant's  brief  had 
been  filed.— Robson  v.  Moore,  166  S.  W.  908. 

(I)  Defeeta,  Oblecttonit,  Aaaeadmeat*  aad 

Gorreetlon. 

1635  (Tex.Oiv.App.)  Under  Rev.  St  1911, 
art.  207s,  authorizing  appeals  from  final  judg- 
ments, an  appeal  must  be  dismissed,  where 
the  transcript  contains  no  judgment  entered  on 
the  verdict,  becftuse  of  want  of  jurisdiction  of 
the  appeal.— Southwestern  Traction  Go.  t.  Mel- 
ton. 166  S.  W.  363. 

(J)  OoaalnslTeness  and  BSeett  Impeaahlns 
and  Contradletlas. 

1 665  (Mo.App.)  ITnder  Rev.  St  1909,  |  204S. 
a  respondent  who  failed  to  challenge  tbe  correct- 
ness of  the  instructions  in  appellant's  abstract 
by  her  additional  abstract  could  not  object  that 
they  were  not  the  Instructinns  given. — Goode  v. 
Central  Coal  &  Coke  Co.,  166  8.  W.  844. 

(K)  t^neitttoas  Presented  for  Review. 

8  671  (Mo.App.)  The  court,  on  appeal  from  a 
Judgment  taken  without  motions  for  new  trial 


or  arrest  of  judgment,  Is  confined  to  tiw  rccorl 

proper. — Kansas  City  Masonic  Temple  Co,  t. 
Young,  166  S.  W.  838. 

S  688  (Ey.)  Complaints  ot  improper  arcoment 
of  counsel  cannot  be  reviewed  on  appeal  wbea 
not  made  part  of  tbe  bill  of  exceptionB. — Uiuted 
Furniture  Co.  T.  Wills,  166  S.  W.  600. 

I  690  (Tex.Giv.App.)  Error  could  not  be  pred- 
icated upon  the  admission  of  the  testimony  <d 
witnesses  claimed  to  be  inadmissible  under  the 
pleadings,  where  neither  the  brief  nor  the  bill 
of  excepuons  showed  what  the  witneaaes  tes- 
tified.—Underwood  T.  Jordan,  160  S.  W.  8& 

I  690  (Tex.Civ.App.)  Where  the  record  <m  ap- 
peal does  not  show  the  materiality  of  excluded 
evidence,  Its  admisaibility  cannot  be  paued  m 
by  tile  appellate  court— Texas  Power  ft  lii^t 
On.  V.  Burger,  166  &  W.  680. 

1692  (MaApp.)  The  exclusion  of  a  mechan- 
ic^ lien  statement,  when  oEFered  in- evidence  far 
alleged  insufficiency  on  its  face  to  support  tbe 
lien,  could  not  be  reviewed,  where  the  instni- 
ment  was  not  contained  in  tbe  bill  of  excep- 
tions, and  there  waa  no  call  in  tbe  bill  there- 
for.r-Iintnnieh  r.  Bansoinet,  166  S.  W.  lOTH 

§699  (Tex.CMv.App.)  Where  the  record  does 
not  ^ow  any  requested  peremptory  instructions 
for  appellant,  an  assignment  of  error  to  the  re- 
fusal to  give  a  requested  peremptoi7  instruc- 
tion must  be  overruled.— Chicago,  B.  I.  &  G. 
Uy.  Co.  V.  Howell,  166  S.  WTSl. 

1699  (Tex.Civ-App.)  Where  appelleda*  chart* 
No.  12  was  Indorsra  by  the  judge  as  given,  while 
tbe  indorsement  on  No.  13  recited  that  it  was 
refused  after  charge  No.  12  waa  refused,  kdi 
that  any  alleged  error  in  No.  12  would  not  be 
reviewed.— Ctood  Texas  ft  P.  By.  Co.,  166  8. 
W.  670. 

S  703  (Tex.CiTApp.)  Where  the  record  show- 
ed that  appellant  requested  only  one  instruc- 
tion that  was  refnsea,  his  assignment  of  error 
complaining  of  tbe  refusal  of  several  reqaeated 
instructions  cannot  be  reviewed. — International 
ft  G.  N.  By.  Co.  v.  Owens,  166  8.  W.  412. 

i  708  (Tex.Civ>App.)  Where  the  transcript  did 
not  show  that  any  default  judgment  was  evei 
rendered,  the  Court  of  Appeals  cannot  review 
an  assignment  complaining  of  an  order  racatioK 
tbe  default— Johnson  t.  Conger,  166  S.  W.  405. 

ZI.  ASUamiEHT  OF  SBBOBa. 

1719  ^ex.CIv.App.)  The  correctness  ot  a 
charge  will  not  be  considered  on  appeal,  where 
no  assignment  of  error  relating  thereto  was 
filed  In  the  trial  conrt^-Stevena  t.  Crosby,  16S 
S.  W.  62. 

{719 '(Tex.Civ.App.^  The  error  arising  frcn 
an  award  of  excessive  damages  baaed  on  t 
mathematical  computation  is  fundamental,  and 
will  be  considered  on  appeal,  though  there  ii 
no  assignment  of  error.— <jhicago,  R.  L  ft  G. 
Ry.  Co.  V.  Howell,  168  S.  W.  81. 

S7I9  (Tex.Civ.App.)  Error  in  rendering  jodi;- 
ment  in  a  ne^igence  case  upon  a  verdict  whicb 
failed  to  find  upon  special  Inues  of  contributory 
negligence  and  assumption  of  risk  submitted  be- 
ing fundamental,  an  assignment  ct  emns  wss 
unnecessary.— Cisco  Oil  Mill  v.  Tan  Geem,  166 
S.  W.  439. 

8719  (Tez.Civ.App.)  A  want  of  evidence  or 
an  insufficiency  of  evidence  to  sustain  tbe  judg- 
ment is  not  such  a  fundamental  error  as  to  re- 
quire consideration  without  a  proper  asBigmneot 
of  error.— Maris  v.  Adams,  166  S.  W.  475. 

{722  (Tex.Civ.App.)  The  provision  of  Acts 
33d  Leg.  c.  136,  that  assignments  omtained 
in  a  motion  for  a  new  trial  shall  ctmstititte 
the  assignments  opim  which  the  cause  is  pre- 
sented on  appeal  is  mandatoiTt  where  a  mo- 
tion for  a  new  trial  was  filed.— Dees  t.  nwn^- 
son,  166  S.  W.  66. 

Acts  33d  Leg.  c.  136,  relating  to  asaignm^ots 
of  error,  does  not  change,  tlw  rormep  rule  that 
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recoDStractsd  UHdcninents  «m  not  permitted. 

—Id, 

Aa  to  errors  ariBing  subsequent  to  a  motion 
for  a  new  trial,  and  which  cannot  be  raised  in 
the  motion,  probably  the  proper  practice  is  to 
file  distinct  assiKuments  in  relation  thereto 
with  the  clerk  of  the  lower  court. — Id. 

In  cases  tried  by  the  court  where  no  motion 
for  new  trial  is  necessary,  Acts  3Sd  Leg.  c 
136,  does  not  change  the  xequizement  that  as- 
BiRnmenta  are  to  be  filed  witb  the  elark  of  the 
court  below. — Id. 

S  724  (Tei.Civ.App.)  Assignments  of  error 
that  the  verdict  of  the  jury  is  unsupported  by 
tlie  evidence,  that  it  is  contrary  to  law.  and 
that  the  court  erred  in  instructing  a  verdict  in 
favor  of  defendants,  are  too  general  for  consider- 
ation.—Koss  V.  Blunt,  166  8.  W.  913. 

i  731  (Tex.Civ.App.j  An  assignment  of  error 
that  one  finding  by  uie  trial  court  was  In  con- 
flict with  two  other  findings,  which  does  not 
point  ont  in  what  respect  the  findings  confilct, 
Is  too  general.— Cope  v.  Pitzer,  166  S.  W.  447. 

i  742  '  (Xex.CiT.App.)  Assignmenta  of  error, 
not  supported  by  propositlona  and  ttatomenta, 
aa  the  rules  rcQuire,  need  not  be  considered.— 
Dees  T.  Thompson,  166  S.  W.  56. 

(742  (Tex.GivJlpp.)  Where  the  statement 
under  an  assignment  complaining  of  an  instruc- 
tion on  the  measure  of  damages  for  delay  in  the 
transportation  of  live  stock  consisted  of  the 
instroctiont  bat  did  not  point  out  anything 
to  indicate  that  the  jury  awarded  excessive 
damages,  the  record  did  not  show  tiiat  the  er- 
ror, if  any,  in  the  instruction  was  prejudi- 
cial—St  Louis,  S.  F.  &  T.  By.  Co.  v.  Arm- 
strong, 166  8.  W.  366. 

i  742  (Tex.Civ.App.)  Under  Court  of  CivU 
Appeals  Rule  30  (132  8.  W.  xiii),  regi^ring  that 
each  point  under  each  assignment  shall  be  stated 
aa  a  proposition  unless  the  assignment  sufficient- 
ly discloses  the  same,  assignmeuts  that  the  ver- 
dict is  contrary  to  law  and  the  verdict  and  judg- 
ment not  supported  by  the  evidence,  without 
subjoined  propositions,  present  no  question  for 
review.— United  Benevolent  Ass'n  of  Texas  t. 
LawBon,  166  8.  W.  713. 

S  742  (Tex.Civ.App.)  A  proposition  nnder  an 
assignment  of  error  to  the  giving  of  a  charge 
that  the  charge  was  on  the  weight  of  the  evi- 
dence, failing  however  to  point  ont  in  what  re- 
spect, would  not  he  omaidered  on  appeal— Sav- 
age V.  Mowery,  166  3.  W.  905. 

i  742  (Tex.Civ.App.)  An  assignment  of  error 
complaining  of  the  refusal  on  default  judgment 
against  defendants  to  file  findings  of  fact  and 
conclusions  of  law  must  be  overruled  where  the 
statement  did  not  show  the  ground  of  the  mo- 
tion for  new  trial,  excuse  defendants'  default, 
or  show  that  they  had  a  good  defense;  it  not 
appearing  defendants  were  in  any  way  harmed. 
—White  V.  Lowry,  166  S.  W.  1198. 

8  750  (Tex.Civ.App.)  Where  the  court  sos- 
talned  an  exception  to  allegations  of  the  an- 
swer, but  error  was  not  assigned  to  the  rul- 
ing, assignments  of  error  could  not  be  based  on 
the  refusal  of  a  special  charge  submitting  the 
defense  presented  by  the  allegations. — St  Louis, 
S.  F.  it  T.  By.  Go.  t.  Armstrong,  166  8.  W. 
366. 

xn.  B&mFS. 

$  757  frei.Clv.App.^  Error  could  not  be  pred- 
icated upon  the  admission  of  the  testimony  of 
witnesses  claimed  to  be  inadmissible  under  the 
pleadiags,  where  neither  the  brief  nor  the  bill 
of  exceptions  showed  what  the  witnesses  tea 
tificd.— Underwood      Jordan,  166  S.  W.  88. 

S  757  (Tex.Civ.Ap5.)  Where  defendant's  brief 
did  not  set  out  puuntiETs  petition  or  even  its 
substance,  defendant's  contention  that  its  gen- 
eral demomr  was  improperly  overruled  cannot 
be  reviewed.— International  &  G.  N.  Ry.  Co.  v. 
Owens,  166  S.  W.  412. 


1758  (Tei.Civ.App.)  Acts  33d  Leg.  c.  136, 
relating  to  assignments  of  error,  does  not 
change  the  former  rule  that  assignments  in  the 
motion  for  a  new  trial  must  be  correctly 
copied  In  the  briefs.— Dees  v.  Thompson,  166 

s.  w.  sa 

1773  (Tex.Civ.App.)  Under  Court  of  Civil 
Appeals  rule  39  (142  S.  W.  xiii),  where  appel- 
lant failed  to  file  briefs  in  trial  court,  as  re- 
quired by  Rev.  St  1911,  art.  2115,  did  not  file 
briefs  in  appellate  court  until  two  days  before 
the  day  for  submission,  and  withdrew  and  re- 
tained transcript  until  day  for  submission,  on 
motion,  appeal  must  be  dismissed.— Pagach  v. 
First  Nat.  Bank  of  Rosebud,  166  S.  W.  50. 

i  773  fTex.Clv.AppJi  The  judgment  will  be  af- 
firmed if  appellant  files  no  brief;  there  being 
no  fundamental  error.— Alderete  T./Mooxe.  168 
S.  W.  453. 

Zm.  DISMISSAI^  WITHDRAWAI.,  OB 
ABANDONMENT. 

}78l  (Ark.)  Where,  pending  preparations  for 
an  appeal  from  a  judgment  vacating  a  prohibit- 
ory order,  Acts  1913,  p.  116,  prohibiting  the  sale 
of  liquor  witliln  the  district  in  question,  was 
passed  the  appeal  would  not  be  deteiinlned 
merely  to  decide  the  question  of  O0BtB,^Pearsoa 
v.Qoinn.  166  S.  W.  746. 

raKeptions  to  the  general  rule  .that  the  Su- 
preme Conrt  will  not  decide  a  case  on  the  mere 
question  of  costs  are  where  the  question  at  issue 
is  .the  legality  of  a  particular  item  of  costs,  the 
liability  of  prosecutor  In  a  criminal  case  for 
costs,  and  taking  the  case  aa  properly  decided, 
whether  the  costs  have  been  adjudged  against 
the  proper  party.— Id. 

fi  782  (Ky.)  Under  Ky.  St  I  9G0,  an  appeal 
will  be  dismissed  where  the  record  shows  that 
the  principal  sum  claimed  to  be  due  from  an 
administratriz  is  less  than  $200;  the  appel- 
lant's remedy  being  an  action  to  enforce  the 
award  or  to  set  it  aside.— Thompson  v.  Mc- 
Atee's  Adm'x,  166  S.  W.  210. 

S  792  (Mo.App.)  Where  there  are  no  ab- 
stracts or  briefs  on  file  in  the  court  on  appeal 
at  the  time  set  for  hearing,  the  case  may  be 
dismissed  on  the  court's  own  motion,  under 
Court  rale  21  (123  S.  W.  vii).— Maasey  v.  Se- 
curity Trust  Co.,  166  S.  W.  640. 

f  794  (MaApp.)  Where  there  are  no  abstracts 
or  hrieb  on  nle  in  the  eonrt  on  appeal  at  the 
time  set  tn  hearing,  the  case  may  he  dismissed 
on  the  court's  own  motion,  under  Court  rule  21 
(123  S.  W.  vii),  and  not  by  rule  25,  relating  to 
motions  to  affirm  or  dismiss  on  five  days'  notice 
to  the  adverse  party.— Massey  t.  Secnrit^  Trust 
Co.,  166  a  W.^. 

XV.  HEARING  AND  JBTHBARINO. 

S8f8  (Mo.App.)  The  court  on  appeal,  which 
has  once  continued  and  reset  a  case  for  hearing 
on  the  certificate  of  the  trial  judge,  under  Rev. 
St  1909,  §  W^,  as  amended  by  Laws  1911,  p. 
139,  has  discretionary  power  whether  to  grant  a 
second  continuance  on  a  similar  certificate  of 
the  trialjud^.— Maaa^  t.  Seenrity  Trust  Co., 


166  S.  W. 


XVI.  REVIEW. 


(A)  Beop«         Bxtent  Ik  Gcneiml. 

1 837  (Mo.App.)  In  determining  whether  there 
was  any  evidence  which  would  justify  a  verdict 
for  plaintiff,  defendant's  evidence  should  be 
considered  as  well  as  that  of  plaintiif.— Speaks 
V.  Metropolitan  St  Ry.  Co.,  lOT  S.  W.  864. 

§  837  (Tex.Civ.App.)  Opinion  evidence  on  a 
subject  not  requiring  expert  testimony,  the 
admission  of  which  was  held  harmless,  could 
not  be  considered  by  the  api>ellate  court  in 
passing  on  the  sufficiency  tn  the  evidence. — 
Kansas  City  Southern  By.  Ca  v.  Carter,  160 
S.  W.  115. 
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i  837  (Tez.Civ.App.)  In  determining  the  pro- 
pnety  ot  the  ovprruiiog  of  defendant  b  general 
demurrer,  the  evidence  cannot  be  considered.^ — 
International  ft  G.  N.  Bj.  Co.  v.  Owens,  168 
S.  W.  412. 

J  854  (Mo.)  A  decree  generally  finding  the  ie- 
Boes  in  favor  of  defendant  will  be  affirmed, 
where  any  one  of  the  many  defenses  raised  war- 
ranted It.— Phoenix  Brick  &  Constmctiou  Go.  T. 
Gentry  County,  166  S.  W.  1034. 

§  854  (Mo.App.)  A  party  relying  on  some 
valid  ground  for  sustaining  a  motion  for  a  new 
trial  other  than  that  specified  by  ths  trial  court 
most  point  out  snch  cround.— Gabbert  t.  Evans, 
166  S.  W.  635. 

$854  (MoApp.)  Where  the  trial  court  grant- 
ed a  new  trial  solely  on  the  ground  of  newly 
dlscorezed  evidence,  and  refused  it  on  the  ground 
that  the  verdict  was  against  the  weight  of  the 
evidence,  the  appellate  court  cannot,  to  sustain 
the  order  granting  the  new  trial,  weigh  the  ev- 
idence to  determine  whether  the  lower  court's 
order  could  be  upheld  on  the  latter  ground. — 
Adam  Roth  Grocery  Cou  T.  Hotel  Monticello 
Co.,  166  S.  W.  1125. 

(B)  iBterloontory,    OollRternl,    nad  Snp- 
plementmn-  Proceedlnva  umA 
4a«atloii«. 

S  876  (Mo.)  A  plaintiff  who  treats  an  appli- 
cation by  defendant  to  vacate  a  default  jui^- 
ment  as  a  motion,  and  who  chaUenges  the  suffi- 
dencT  thereof  by  objection  to  evidence,  is  not 
thereby  preclnded  from  qnestloning  the  suffi- 
ciency of  the  motion  on  appeal  from  a  Judg- 
ment setting  aside  the  Judgments— Jeude  t.  Bimis, 
166  S.  W.  104a 

(C)  pKFtles  Entitled  to  All«v«  Error. 

1 877  (Mo.App.)  On  defendant's  appeal  from 
an  order  granting  plaintiff  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  the  appel- 
late court  will  not  review  the  action  of  the  trial 
court  in  denying  plaintiff's  motion  on  the 
ground  of  surprise;  the  decision  being  against 
plaintiff,  who  did  not  appeal,  and  depending  on 
a  question  of  fact.— Adam  Both  Grocery  Co.  v. 
Hotel  Monticello  Co.,  166  S.  W.  1125. 

i  882  (Ky.)  To  error  fn  the  answers  bronght 
out  by  him  on  cross^amination,  plaintiff  could 
not  olbject— Beld  t.  Sun  Pub.  Co.,  166  S.  W. 
246. 

f  882  (Mo^  In  condemnation  proceedings  to 
acgaire  land  for  railroad  terminals,  defendant 
cannot  complain  of  an  instruction  tliat  in  as- 
sessing damages  the  increased  danger  from 
fires,  increased  noise,  and  smoke,  etc,  could  not 
be  considered,  where  defendantrs  own  instruc- 
tion diarged  that  damages  common  to  other 
landowners  of  the  neighborhood  whose  property 
was  not  taken  could  not  be  considered. — Chica- 
go Great  Western  R.  Ca  t.  Kemper,  166  S. 
W.  291. 

1 882  (Mo.)  Defendant,  having  procured  an 
instruction  that  the  value  of  property  sought 
to  be  condemned  should  he  determined  as  of 
the  date  when  the  commissioners  made  and  re- 
turned their  assessment  of  damages,  could  not 
object  to  the  refusal  of  an  instruction  that 
the  valae  should  be  determined  as  of  the  date 
of  the  filing  of  the  suit — Kansas  City  Southern 
Ry.  Co.  V.  Second  Street  Imiwovement  Ca, 
166  S.  W.  296. 

1 882  (Mo.App.)  A  party,  procuring  by  his 
objection  the  exclusion  of  competent  evidence 
proving  a  fact,  cannot  on  appeal  complain  of 
the  insufficiency  of  the  evidence,  received  with- 
out objection,  to  establish  the  fact— Minor  v. 
Woodwarf,  166  S.  W.  858. 

8  882  (Tei.Civ.App.)  A  par^  who  requested 
the  court  to  submit  a  special  charge  on  a 
point  thereby  waived  error,  if  any,  in  admit- 
ting, over  his  objection  testimony  establishing 
the  same  fact— Watson  v.  Rice,  166  S.  W.  106, 

I  883  Crez.ClT.App.)  Where  the  court  intimat- 
ed that  It  wonld  not  allow  a  Terdict  to  atand 


for  d^endant,  and  a  eonsaltation  with  at- 
torneys resulted  in  the  suggestion  that  a  por- 
emptory  Instmction  should  be  given,  and  de- 
fendanrs  counsel  consulted  with  defendant  and 
announced  that  they  had  no  objection,  defend- 
ant consented  to  a  peremptory  instraction,  and 
could  not  complain  thereof.— Fope  v.  Common- 
wealth Bonding  tt  Casualty  Oa^  106  S.  W. 

im  ^ 

(B)  PrftsnmptloBS. 

8  901  (Tez.CiT.App.)  A  party  appealing  from 
the  ju4gment  has  the  burden  of  showinc  that 
it  is  erroneoas. — Burlington  State  Rank  t.  Mar- 
lin  Nat.  Bank,  166  S.  W.  499. 

{907  (Ky.)  Where  defendant,  appealing  from 
a  judgment  for  injuries  to  a  servant,  prepared 
the  record,  the  servant  might  insist  that  a  dia- 
gram omitted  therefrom  would  strengthen  his 
theory.— Job  Iron  A  Sted  Co,  t.  Layne,  166  S. 
W.  978. 

8  907  (Tez.CiT.App.)  Where  a  Jadgnoent  ap- 
pealed from  is  supported  by  the  findings  of  the 
court  and  jury,  ft  will  be  assumed  on  appeal,  in 
the  absence  of  the  statement  of  facts,  tnat  the 
findings  are  supported  by  evldmce.! — ^Angiut  v. 
Gamer  Co.,  166  S.  W.  1197. 

8  909  (Tex.Civ.App.)  Where  the  court  fonnd 
plaintiff's  full  claim  to  be  a  laborer's  lien  opoa 
property  In  the  possession  of  defendant,  not- 
withstanding plaintiff  had  extended  the  time 
of  payment  of  a  part,  it  cannot  be  preeamed 
that  the  legal  process  by  which  defendant  ac- 
quired possession,  or  the  Hen  it  asserted,  wai 
valid.— Carthage  Ice  &  Light  Go.  t.  Bobert^ 
166  S.  W.  12. 

8917  (Tez.C!iT.App.)  Where  the  record  ahowi 
no  ruling  on  defendant's  general  demurrer,  ot 
that  any  was  requested.  It  will  be  presomed 
that  the  demurrer  was  waived. — International  A 
G.  N.  Ry.  Co.  V.  Owens,  166  S.  W.  412: 

8  927  (Tex.Civ.App.)  On  appeal  from  a  judg- 
ment sustaining  exceptions  to  a  motion  to  re- 
instate a  cause  dismissed  for  want  of  prosecu- 
tion, it  could  not  be  presumed  that  all  a£  the 
defendants  were  given  notice  of  the  motion, 
where  the  judgment  recited  that  certain  de- 
fendants were  not  served  with  notice. — ^McAI* 
len  V.  Crafts,  166  S.  W.  3. 

8  933  (McApp.)  On  appeal  from  an  order 
granting  a  new  trial,  it  could  not  be  assumed 
that  it  was  granted  on  the  ground  that  the  ver- 
dict was  against  the  weight  of  the  evidence  to 
apply  the  rule  that  the  courf  a  discretion  as  to 
the  weight  of  tiie  evidence  will  rarely  be  inter- 
fered with.— Oabbert  v.  B^vans,  166  S.  W.  (S35. 

1934  (UO.APP.)  Where,  fai  an  action  tried  to 
the  court,  no  declarations  of  law  were  aAed 

or  given,  a  judgment  for  plaintiff  mnat  be  re- 
carded  on  appeal  as  a  final  adjudication  in  hii 
favor  of  every  controverted  issue  of  fact. — ^Low- 
enstein  T.  Old  Oolmy  LUb  Int.  Co.,  166  8.  W. 

889. 

8  934  (Mo.App.)  Where  the  oonrt  acts  or  pro- 
poses to  act  on  a  moti<Hk  at  a  sabseguent  term, 
it  will  be  presumed  by  an  appellate  court,  in 
the  absence  of  anything  to  the  contrary,  that 
the  motion  has  been  continued  from  term  to 
term.— State  ex  reL  Lynch  v.  l^lor,  166  S.  W. 
1071. 

§  934  (Tex.Civ.App.)  Where  the  trial  coort 
fonnd  that  a  life  insurance  company  waa  reai^ 
to  issue  stock,  forming  a  part  of  an  increase 
o(  the  capital  stock  of  the  company  to  a.  sub- 
scriber upon  his  paying  the  note  given  for  fhf 
purchase  price  thereof,  it  must  be  presomed. 
in  aid  of  the  judgment  against  the  subscriber, 
that  the  company  had  complied,  or  was  r^dy 
to  comply,  with  the  statutory  requirements  fw 
increasing  its  capital  atock.-^3ope  T.  Pitser,  lOQ 
8.  W.  447. 

S  937  (Tei.CiT.App.)  Where  a  transcript  was 
filed  during  vacation.  It  cannot  be  presumed 
that  the  clerk  filed  it  by  order  of  the  court— 
Bobson  T.  Moore,  166  S.  W.  908. 
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<F)  DlMirettoa  of  I^wer  Covrt. 

{ 959  (Ky.)  A  trial  jadge's  discretion  in  al- 
lowing or  rejecting  pleadings  will  not  be  dia- 
turbed  when  the  ends  of  justice  have  been 
promoted  and  the  parties  have  had  a  fair  trial. 
— Aylor  V.  Ajlor,  166  8.  W.  216. 

S  966  (Tex.Civ.App.)  Application  for  a  con- 
tinuance for  absence  of  a  nonresident  witness 
not  being  a  statutory  application  under  Rev. 
8t.  19U,  arts.  1918.  3649,  the  discretion  of  the 
court  will  not  be  disturbed  in  the  absence  of 
abUBe.~Kansa8  City  Southern  By.  Co.  v.  Car- 
ter, 166  S.  W.  115. 

k  969  (Tex.Civ.App.)  The  exercise  of  the 
trial  court's  discretion  as  to  the  position  In  the 
argument  of  counsel  for  an  intervener  is  not 
Bubject  to  review  unless  abused. — Cooper  v. 
Marek,  166  S.  W.  58. 

1977  (Mo.Apt>.)  While  the  appellate  court 
will  pay  great  deference  to  the  granting  of  a 
new  trial  hy  the  lower  court,  that  tribunal's  or- 
der is  not  conclusive.— Adam  Roth  Grocery  Co. 
T.  Hotel  Monticello  Co.,  166  S.  W.  1125. 

S978  (Mo-App.)  Whether  a  verdict  was  in 
disregard  of  the  ins  tractions  was  for  the  trial 
court,  and  not  open  to  consideration  on  appeal. 
— Criss  V.  United  Bye.  Co.  of  St.  Louis,  166 
S.  W.  834. 

$978  (Tex.OivApp.)  Since  Bev.  St  1911, 
art  2021,  providing  that  the  court  may  in  its 
discretion  grant  a  new  trial  for  miscondnct  of 
the  jury,  etc.,  changes  the  common-law  rule,  the 
appellate  court  will  not  disturb  the  discretion 
of  the  trial  court  in  denying  a  new  trial  asked 
on  tiiat  ground,  unless  there  was  clearly  an 
abuse  of  discretion.— City  of  Ft  Worth  t.  Char- 
bonnean,  166  S.  W.  387. 

1981  (Mo.App.)  The  action  of  the  trial  court 
upon  a  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence  is  not  to  be  dis- 
tuitied,  unless  it  is  clear  that  its  discretion 
lias  been  abased.— Stahlman  United  Byt.  Co. 
of  St.  Lonis,  166  8.  W.  812. 

(CO  avMtfMB  of  FMt,  T«v<lflto,  a»A  Flad- 

IBCS. 

1 987  (Mo.App.)  The  appeUate  court  cannot 
weigh  the  evidence.— Adam  Roth  Grocery  Co.  v. 
Hotel  Monticello  Co.,  166  S.  W.  1126. 

§  999  (Ky.)  In  actions  against  a  city  for  in- 
juries caused  by  a  defective  sidewalk,  the  Court 
of  Appeals  will  give  great  weight  to  the  find- 
ing of  the  jury  as  to  the  safety  of  the  walk, 
and,  when  there  is  reasonable  ground  for  a 
difference  of  opinion  on  that  issue,  wilt  not 
interfere  with  their  verdict  or  say  that  the 
case  should  not  have  been  submitted  to  them, 
but  this  rule  does  not  make  the  finding  of  the 
Jury  on  each  issue  conclusive  in  all  cases. — 
Town  of  Elsmere  v.  Tanner,  166  S.  W.  220. 

I  1901  (Tex.Giv.App.)  Where  the  issues  of 
negligence  and  contribntory  negligence  were  ful- 
ly and  fairly  submitted,  and  it  could  not  be 
Mid  that  the  jury's  findings  in  relation  thereto 
were  without  substantial  evidence  to  support 
them,  the  appeUate  court  was  not  warranted  in 
disturblnr  uie  verdict.-~St  Louis  Sonthwestem 
B7.  Oo.  of  Texas  t.  Evans.  160  S.  W.  702. 

f  1002.  A  verdict  cm  conflicting,  evidence, 
rendered  under  proper  instructions,  is  conclusive 
on  appeal. 

—(Mo.  App.)  Love  v.  Scott,  166  S.  W.  859; 
(Tex.  Civ.  App.)  Watson  v.  Bice,  166  S.  W. 
106. 

I  1002  (Ark.)  A  verdict  upon  conflicting  evi- 
dence cannot  be  disturbed  on  appeal,  though 
the  preponderance  of  the  evidence  be  against  it, 
as  Uie  jury  are  the  sole  judges  of  the  credi- 
bility of  the  witnesses  and  the  weight  to  be 

fiveo  their  testimony.— Williams  v.  Williams, 
66  S.  W.  552. 

f  1002  (Mo.App.)  A  verdict  upon  confiictine 
evidence  cannot  be  held  against  the  weight  of 


evidence.— Johnston  v.  United  Bys.  Co.  of  City 
of  St.  Louis,  166  S.  W.  1105. 

§  1002  (Tex.Civ.App.)  A  verdict  on  conflict- 
ing evidence  will  not  be  disturbed  on  appeaL— 
Camp  V.  Smith,  166  S.  W.  22 ;  Stevens  v.  Cros- 
by, H.  62. 

i  1004  (Tex.CivApp.)  The  right  to  interfere 
with  a  verdict  on  tiie  ground  tJiat  excessive 
damages  are  awarded  is  controlled  bf  the  rules 
governing  the  right  to  disturb  any  other  Issue 
of  fact  found  by  the  jury.— Houston  &  T.  C. 
R.  Co.  v.  Coleman,  166  8.  W.  685. 

S  1005  (Mo.App.)  Whether  a  verdict  was 
against  the  weight  of  the  evidence  was  for  the 
trial  court,  and  not  open  to  consideration  on  ap- 
peal.—CrisB  v.  United  Bys.  Co.  of  St  Louis, 
166  S.  W.  834, 

S  1006  (Ky.)  Where  two  juries  rendered  the 
same  verdict  on  the  same  evidence,  which  was 
conflicting,  the  last  verdict  would  not  be  dis- 
turbed on  appeal.— Hiram  Blow  Stave  Co.'s 
Trustee  v.  Paducah  Cooperage  Co.,  166  S.  W. 
615. 

Jt  1008  (Mo.App.)  The  finding  of  facts  by  the 
al  court  on  conflicting  evidence  was  conclu- 
sive upon  appeal,  though  no  request  appeared  to 
have  been  made  therefor.— Skinner  ii^eaneta 
Stationery  Co.  t.  Lammert  Famltare  Co.,  166 
S.  W.  1079. 

5 1010  (MoJkpp.)  The  appellate  court  la 
bound  to  accept  findings  by  ne  court  with  sub* 
stantial  evidence  to  support  them.— Montgomery 
V.  Schwald,  166  S.  W.  §31. 

§  1010  (Mo. App.)  A  finding  embodied  in  the 
statement  of  facts  found  by  the  court  is  as  bind- 
ing on  appeal  as  is  a  general  finding  if  support- 
ed by  substantial  testimony.— Fezler  v.  Gibson, 
166  S.  W.  1096. 

I  101 1  (Ark.)  A  finding  on  conflicting  evidence 
not  contrary  to  the  preponderance  will  not  be 
disturbed.— Cost  v.  Shinault,  166  S.  W.  740. 

51011  (Mo.App.)  In  an  action  tried  to  the 
court,  a  finding  on  conflicting  evidence  resolves 
the  conflict  in  i^vor  of  the  successful  partyi 
and  must  be  so  accepted  on  appeaL — ^Witten- 
berg T.  Fisher,  166  S.  W.  1106. 

11012  (Tex.Civ.App^  A  finding  by  the  trial 
judge  on  the  weight  of  the  evidence  will  not  be 
reversed.— Holbrook  v.  Thornton,  166  S.  W.  7. 

(H)  Hmrnlesa  Brror. 

I  1030  (Ky.)  Any  error  in  refusing  to  trans- 
fer a  case  to  the  jury  in  an  action  to  recover 
realty,  and  In  overruling  the  exceptions  to  dep- 
ositions taken  for  defendant,  is  not  material, 
where  the  court  would  have  been  required  un- 
der the  evidence  to  have  directed  a  vcndict  for 
defendant,  at  the  close  of  plalntifTs  evidence.— 
Tippenhaner  v.  T^penhauer,  166  8.  W.  225. 

I  1032  (Tex.Giv.Apik)  Though  qneedons  to 
witnesses  be  improper,  as  calling  for  conclu- 
sions on  a  mixed  question  of  law  and  fact,  al- 
lowing them  is,  under  Court  of  Civil  Appeals 
rule  62a  (149  S.  W.  x),  not  ground  for  reversal; 
the  witnesses  testifying  to  facts  from  which 
their  conclusions  necessarily  followed. — ^Henson 
V.  Baxter,  166  S.  W.  460. 

J 1033  (Ky.)  An  error  prejudicial  to  appellee, 
0  does  not  complain  thereof,  will  not  be  con- 
sidered.—Larkin  T.  Hellman  Mach.  Co.,  106 
S.  W.  183. 

i  1033  (Mo.Appw)  In  action  against  dty  and 
others  for  constructing  a  sewer  on  plaintiffs' 
premises,  in  which  defendants  pleaded  Ae 
condemnation  of  a  right  of  way,  the  refusal 
of  an  instruction  that  the  burden  of  proving 
condemnation  was  on  plaintiff  was  not  ground 
fOT  reversing  a  judgment  for  defendants.— 
Elwen  T.  Hart,  166  S.  W.  SIS. 

S  1033  (Tex.Civ.App.)  One  who  saes  for  ac- 
tual and  punitive  damages  and  recovers  judg- 
ment for  punitive  damages  only  cannot  on 
appeal  raise  the  question  that  the  jury  could 
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not  allow  punitive  damages  without  also  al- 
lowing actual  damages.— Dees  t.  Thompson,  166 
S.  W.  56. 

S  1033  (Tex.Civ.App.)  In  an  action  by  b«ne- 
ficiariw  under  a  Till  to  recover  property  de- 
vised, a  charge  that  certain  evidence  was  not 
to  be  considered  as  proof  of  the  quantum  of 
estate  of  plaintiff's  mother,  one  of  the  devisors, 
held  not  prejudicial  to  defendant. — ^Larrabee  v. 
Porter,  166  a  W.  395. 

8  toss  (Tex.Civ.App.)  A  contention  that  an 
instruction  improperly  cast  too  great  a  burden 
on  defendant  cannot  be  sustained  where  it  was 
in  appellant's  favor  and  did  not  authorise  a 
verdict  for  plaintiff  under  any  circumstances. — 
Johnson  y.  Conger,  166  S.  W.  405. 

I  1033  (Tex.Civ.App.)  Where  the  facts  plead- 
ed and  proved,  on  which  plaintiff  relied  for  a 
recovery,  were  grouped  in  a  charge  submitting 
the  issues,  defendant  could  not  complain  be- 
cause it  was  not  necessary  for  plaintiff  to  prove 
all  the  facts  pleaded  to  obtain  a  verdict.— I>allas 
CoQsol.  Electric  St  By.  Co.  t.  Stone,  166  S. 
W.  708. 

S  1 036  (Ark.)  A  judgment  will  only  be  revers- 
ed for  errors  prejudicial  to  the  appellant,  and 
the  fact  that,  in  an  action  for  the  possession 
of  moles,  one  having  no  interest  therein  was 
joined  with  the  owner  as  plaintiff,  was  not 
prejudicial  to  the  defendant— \milams  t.  Wil- 
liams, 166  S.  W.  552. 

I  1039  (Ark.)  The  refusal  to  compel  an  elec- 
tion between  causes  of  action  for  false  impris- 
onment and  for  damages  for  unlawfully  shack- 
ling a  convict  laborer  is  not  prejudicial  in  view 
of  Acts  1905,  p.  798,  providing  that  the  court 
may  consolidate  causes  of  like  nature  when  ft 
appears  reasonable  to  do  so. — Welgel  Me- 
Closkey,  166  S.  W.  944. 

f  1040  (Tex.Oiv.App.)  Where,  in  an  action 
for  injuries  to  a  brakeman  by  defendant's  vio- 
lation of  the  safety  appliance  acts,  the  court 
submitted  alt  the  issues  that  could  arise  un- 
der the  federal  or  state  statutes,  which  are 
practically  the  same,  defendant  was  not  prej- 
udiced by  the  snstaining  of  exceptions  to  the 
part  of  Its  answer  pleading  the  federal  law.— 
San  Antonio  &  A.  P.  By.  Co.  v.  Wagner,  166 
S.  W.  24. 

§  1040  (Tex.Civ.App.)  Error  in  overruling  ex- 
ceptions to  a  defense  of  failure  of  consideration 
for  a  note  sued  on  by  a  bona  fide  holder,  and  in 
receiving  evidence  in  support  of  such  plea,  was 
cured  by  peremptory  withdrawal  of  sucb  de- 
fense from  the  jury.— First  Nat  Bank  of  Iowa 
City,  Iowa,  v.  Dorsey,  106  S.  W.  54. 

1 1040  0^ex.Civ.App.)  The  error  in  overruling 
exceptions  to  the  petition  in  an  action  against  a 
railroad  company  for  injuries  to  animals  fright- 
ened by  a  train,  for  failure  to  specify  the  date 
of  the  injury  or  identify  the  train,  held  not 
prejudicial,  where  the  company  procured  the  tes- 
timony of  its  engineers  running  trains  on  the 
date  of  the  accident  proved  by  plaintifF.— Chi- 
cago, B.  I.  A  G.  By.  Co.  v.  CUrk,  166  S.  W.  129. 

S  1042  (Ky.)  In  an  action  for  libel,  It  was  not 
error  to  permit  to  remain  in  the  answer  pleas 
that  the  report  had  been  current  in  the  neigh- 
borhood, that  it  published  it  in  good  faith  and 
without  malice,  and  that  plaintiff  had  never 
requested  a  retraction  or  explanation  thereof, 
not  covered  by  the  instroctlMiB. — Beid  t.  Sun 
Pub.  Co.,  166  S.  W.  245. 

S  1043  (Tex.Civ.App.)  If  the  court  abnsed  ita 
discretion  in  rd^nsing  a  nonstatutory  application 
for  a  continuance,  it  was  not  ground  for  rever- 
sal, where  the  application  was  based  on  the  ab- 
sence of  a  witness,  who  testified  fully  on  a  for- 
mer trial,  which  testimony  was  admitted  by 
agreement,  and  was  to  the  same  effect  that  the 
application  stated  he  would  testify. — Kansas 
City  Southern  By.  Co.  T.  Carter,  166  S.  W.  115. 

1 1046  (Ark.)  Where  the  decision  in  a  suit  to 
apportion  accretion  among  several  landowners, 
wUch  was  transferred  to  equity  on  the  ground 


of  maltipltcity  of  suits,  was  correct  under  tbc 
undisputed  endenee*  the  apiteUant  cannot  com- 
plain of  the  tranafeTit— Tnttennan  t.  Griar,  161 

S.  W.  749. 

f  1046  (Ta.OiT.App.)  Error  cannot  be  predi- 
cated on  the  refusfu  to  permit  coonMl  for  in- 
terveners to  open  and  dose  where  there  was  no 
injury  therefrom,— Cooper  t.  Ifarek,  166  S-  W. 
58. 

i  1048  (Ky.)  Exclusion  of  oneetioii  aAed  wit- 
ness as  to  cost  and  selling  price  of  neari>y  prop- 
erty held  not  prejodicial  error,  where  the  time 
of  the  purchase  or  sale  was  not  fixed  by  the 
question,  and  it  did  not  appear  what  the  wit- 
neas  would  have  answered. — DaTid  t.  HAuiariUi 
A  I.  B.  Co.,  106  S.  W.  23a 

I  1046  (Ey.)  Defendant  may  not  ctHnpIam  of 
plaintiff  having  been  permitted  to  testify  from 
a  written  memorandum,  having  itself  been  pe^ 
mitted  to  examine  it,  and  offend  it  in  evidence. 
—Illinois  Cent.  B.  Co.  v.  Doss,  166  S.  W.  78S>. 

S  1048  (Kj.)  Where  witness  testified  that 
person  seemed  to  be  suffering,  incldenta]  remaik 
that  he  said  he  was  suffering,  not  called  for  by 
the  question,  Keld  not  reversible  error. — Kei- 
tucky  Midland  Coal  Co.  v.  Vincent.  168  S.  W. 
800. 

i  1048  (Tex.CirApp.)  While  an  answer  to  an 

interrogatory  not  calling  for  expert  opinion 
should  be  smcken  on  motion  if  the  answers  to 
the  ctoss-interrogatories  show  it  to  have  been 
based  on  opinion  and  not  knowledge,  where  th-; 
facta  on  which  such  an  opinion  was  baaed  were 
brought  out  on  oral  cross-examination  at  thf 
trial,  error,  If  any,  In  overruling  a  motion  to 
strike  the  answer  was  harmless. — Kansas  City 
Southern  By.  Co.  r.  Carter,  166  8.  W.  US. 

§  1050  (Ark.)  In  an  action  (gainst  a  railroad 
for  personal  Injuries  to  plaintiff,  a  logger,  op- 
erating a  hand  car  on  defendant's  track,  testi- 
mony of  one  witness  as  to  the  custom  of  log- 
gers to  use  hand  cars  to  haul  feed  to  the  los 
camps,  which  did  not  tend  to  establish  such  a 
custom  on  defendant's  road,  Md  not  prajadidal 
to  defendant— Jonesboro,  Ia  C  ft  EL  B.  Co. 
V.  Gainer,  166  S.  W.  671. 

Admission  of  evidence  for  plaintiff  that  >f 
there  was  any  light  at  or  any  one  on  the  flat 
cars  in  front  of  the  engine,  the  witneai  did  not 
see  him  or  it        not  prejudicial.— Id. 

5  1050  (Tex.)  Where  jftool  of  the  accident  and 
injuries  received  by  plaintiff's  wife  while  a  pu- 
senger  on  defendant's  train  rested  upon  the 
wife's  testimony  alone,  the  ad  mission  of  neanay 
statement  by  the  husband  which  corroborated 
the  wife's  testimony  was  prejudiciaL — Hoostoo 
&  T.  C.  By.  Co.  T.  Fox.  166  8.  W.  693. 

i  1050  (Tex.CiT.App.)  The  erroneous  admis- 
sion of  evidence  was  not  ground  for  rerenal, 
where  any  finding  of  fact  or  oonclosioa  of  la* 
based  thereon  was  inunaterial  to  the  legal  rights 
of  the  partiea.— Gastieberry  t.  Bossey,  166  S. 
W.  14. 

I  1050  (Tex.GiT.App.)  Error  In  admitting  evi- 
dence is  not  reversible,  where  it  is  apparent 
that  it  could  not  have  had  any  effect  on  ao| 
issue  in  the  case.— McKenxie  t.  Imperial  Irr* 
Co.,  166  S.  W.  495. 

I  lOSO  (Tex.Civ.App.)  Where,  in  an  action  for 
pasturing  cattle,  defendant  reconvened  for  the 
conversion  of  cattle,  and  it  was  shown  without 
objection  that  two  of  the  cattle  had  died  ud 
that  the  others  bad  escaped  throng  the  fault 
of  third  persons,  the  error.  If  any,  ui  admittisf 
evidence  of  custom  that  parties  taking  catde 
for  pasturage  were  not  rraponsible  for  the  Iom 
thereof,  was  not  prejudiaaL — Barnard  &  Uotu 
V.  Williams.  166  S.  W.  910. 

1  1 050  CTex.CivJLpp.)  Though  testimony  «« 
objectionable  because  irrelevant  ete.,  its  admis- 
sion was  not  ground  for  reversal,  where  testi- 
mony to  the  same  effect  was  admitted  witbo^ 
ob^on.— SockweQ  T.  Bockwell,  168  &  W. 


Digitized  by 


Google 


1211 


im>BZ-DlGB3T 


Appeal  and  Bmw 


S  1091  Crez.(^T^pp.)  Where  facts  are  proved 
n-ithoat  objection,  the  admlssioQ  of  improper  tes- 
timony to  prove  the  same  facts  cannot  form  the 
basis  for  an  a^sl^nment  of  error.— Watson  t. 
Rice,  166  S.  W.  106. 

§  1051  (Tei.Civ.App.)  In  an  action  to  recover 
a  commission,  where  defendant  admitted  a  tele- 
phone conversation  with  the  broker,  the  admis- 
sion of  evidence  of  the  broker's  version  of  the 
conversation  and  liis  ex  parte  statement  that 
be  was  talking  to  defendant,  if  «rroneoua,  is 
harmless.— Spires  v.  McElroy,  160  S.  W.  467. 

S  1 05 1  (Tez.Civ.App.)  Brror  in  admitting  evi- 
dence of  a  telephone  conversation  between  a 
witness  and  decedent  wae  harmlpse,  where  an- 
other witness  testified  for  appellant  that  the 
former  witness  told  him  tbe  same  thing  after 
decedent's  death.— Amarillo  Nat.  Life  un.  Co, 
V.  Brown,  166  S.  W.  658. 

§  1 054  (Mo.App.)  Where  evidence  was  admissi^ 
ble  on  one  cause  of  action  alleged  in  tbe  peti- 
tion, bnt  the  court  trying  tbe  case  ignored  Uie 
evidence  In  determining  tbe  other  cause  of  ac- 
tion alleged,  tbe  admission  of  tbe  evidence  was 
not  prejudicial.— Llndsar  Smith,  166  S.  W. 
820. 

§  1056  (Ark.)  Where  the  case  presented  a 
close  question  of  fact  as  to  whether  the  grad- 
ing of  a  street  caused  any  damage  to  an  abut- 
ting owner  by  impeding  the  flow  of  water,  the 
exclusion  of  competent  evidence  that  ditches 
and  tiling  to  carry  oS  surface  water  bad  been 
pot  in  was  reversible  error.— City  of  Jonesboro 
V.  Pribble.  166  S.  W.  578. 

{ 1 056  6lo.App.)  Where  plaintiff,  seeking  to 
recover  on  tbe  theory  that  defendants  were 
partners,  testified  that  the  transactions  relied 
on  were  had  with  only  two  of  the  several  de- 
fendants and  the  jury  found  that  the  two  were 
not  liable,  error  in  exclading  evidence  that  the 
other  defendants  were  partners  was  not  preja- 
dicial.— Smith  v.  Cain,  166  S.  W.  663. 

{  1056  (Tex.av.App.)  Where  practically  all 
of  defendants'  witnesses  testified  to  recei^g 
compensation  for  time  and  e^ense,  exclusion 
of  testimony  that  an  expert  witness  not  so  in- 
terrogated was  paid  for  testifying  was  not  prej- 
udiciaL— Good  v.  Texas  St  P.  11^.  Ck>..  166  S. 
W.  870. 

S  1057  (Ark.)  Rejection  of  evidence,  in  an  ac- 
tion for  death  of  a  white  man,  that  the  negro 
woman  who  was  accompaaying  him  was  _  a 
strtimpet  was  harmless;  other  evidence  admit- 
ted tending  as  fully  to  show  his  dissolute  char- 
acter and  depraved  diBposition.—Ohicago,  B.  I. 
&  P.  By.  Co.  T.  Gunn,  166  8.  W.  668. 

S  1060  (Ark.)  Improper  argoment  of  counsel, 
the  only  injurious  effect  of  which  would  be  to 
enhance  damages,  will  be  deemed  harmless;  the 
verdict  not  being  complained  of  as  excessive. — 
Oii^g,  B.  L  *  p.  By.  Ca  T.  Onnn,  166  8. 

S  1060  (Mo.ApD.)  Where  a  surety  company 
was  local,  and  nad  a  large  number  of  stock- 
holders and  employes  in  and  about  the  place 
where  a  personal  Injury  action  was  tried,  it 
was  sot  reversible  error  to  permit  plaintiff's 
counsel  to  ask  the  jurors  on  their  examination 
whether  they  were  interested  in  the  company. — 
Burrows  v.  Likes,  166  S.  W.  643. 

1 1060  (Tex.Civ.App.)  Remarks  by  plaintiff's 
counsel  in  h^  argument  to  tbe  jury,  which  he 
withdrew  upon  objection,  were  not  prejudicial, 
where  tbe  verdict  did  not  indicate  that  they  in 
any  way  affected  tbe  jary.— St  Loula  South- 
western By.  Co.  ot  Texas  v.  McNatt,  166  S. 
W.  89. 

f  1062  (KyJ  Brror  In  Bubmlttliig  the  question 
of  damages  for  loss  to  plaintiff's  basiness  in  an 

action  for  breach  of  contract,  was  not  prejudi- 
cial to  defendant  where  the  jury  did  not  allow 
anything  for  loss  to  his  busineBs.— O'Hara  v. 
Graham,  166  S.  W.  233. 


S  1062  (Ky.)  Defendant  cannot  complain  ot 
tbe  submistdon  of  an  issue  of  defense  unsup- 
ported by  the  testim<my.— Keeton  t.  ^nith,  166 

S.  W.  610. 

C  1064  (Ark.)  An  instruction  on  the  measure 
of  damages,  erroneous  because  not  telling  tbe 
jury  that  their  Snding  must  be  based  on  evi- 
dence, is  not  prejudicial  error,  as  tbe  oath  of 
the  juror  is  sufficient  to  compel  bim  to  con- 
form his  finding  to  the  evidence.— Welgel  t.  Mc- 
Closkey.  166  S.  W.  944. 

{1064  (Ky.)  In  a  civil  action  for  the  kUIing 
of  plaintiff's  husband,  an  instruction  on  self 
defense  Held  not  prejudicial  as  leading  the  jury 
to  believe  the  defendant  would  have  been  justi- 
fied in  kiUing  deceased  to  protect  himself  from 
a  slight  or  Inconsequential  injoryv— Shields  v. 
NeaTloe  8.  W.  211.  «««  . 

I  1064  (Mo.App.)  An  instruction  long  and  ver- 
bose, tending  to  obscure  the  real  issues,  held 
not  prejudicial  error,  where  there  was  no  in- 
accuracy or  vagueness  in  the  application  of  the 
If^al  mles  to  the  ultimate  evidentiary  facts 
clearly  and  succinctly  stated.— Roberta  v. 
Trunk,  166  S.  W.  841. 

S  1064  (Tex.GivApp.)  An  instruction  allowing 

Elaintiff  to  recover  for  ^nu^s  "suffered"  by 
imself  and  wife  b^  reason  of  injuries  to  the 
wife  is  not  prejudicial  because  of  tbe  uae  of  the 
word  "suffered"  instead  of  "sustained."— St. 
Louis  Southwestern  By.  Co.  of  Texas  v.  McNatt, 
166  S.  W.  88. 

i  1064  (Tez.Civ.App.)  Where  a  charge  sub- 
mitting the  question  of  a  railroad  company's 
negligence  in  suddenly  moving  its  train,  which 
had  stopped  to  allow  passengers  to  alight,  could 
not  have  misled  the  Jury,  Its  Inexact  use  of 
language  was  harmless.— st  Louis  Southwestern 
By.  Co.  of  Texas  v.  Farris,  166  S.  W.  463. 

i  1 066  (Ky.)  In  an  action  for  Injuries  to  a  ear 
cleaner,  caused  b^  the  coach  on  which  he  was 
riding  coUidiog  with  a  car  while  being  placed  on 
a  siding,  the  error  in  an  instruction  on  contribu- 
tory negligence  held  notprejudidal,  in  view  of 
the  issues.— Louisville,  H.  A  St.  L.  By.  Co.  v. 
Armes,  166  S.  W.  190. 

S  1066  (Mo.App.)  Error  in  including^  in  an 
instruction  on  tne  measure  of  damages  in  an  ac- 
tion for  negligence  in  the  operation  of  a  pri- 
vate antomobile,  the  penal  features  of  Rev.  St. 
1909, 1  6436,  providing  for  penalty  and  damages 
in  cases  where  one  is  injured  by  a  public  con- 
veyance, and  by  secticm  8623,  made  applicable, 
as  to  damages,  to  injuries  by  an  automobile  was 
prejudicial.— Roberts  T.  Tnmk,  166  8.  W.  ML 

i  1060  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  a  railroad  construction  employ^,  an  In- 
struction which  required  warning  to  be  given  by 
rin^ng  the  bell  or  blowing  the  whistle  before  a 
tram  was  started,  was  not  prejudicial,  where 
there  was  no  evidence  that  a  warning  was  giv- 
en in  any  other  manner.— Angelina  &  N.  B.  R. 
Co.  V.  Due,  166  S.  W.  918. 

f  1 067  (Tex.Civ.App.)  Tbe  verdict  for  a  ship- 

J>er  held  to  raise  a  presumption  that  the  jury 
ound  that  the  verbal  contract,  as  claimed  by 
the  dipper,  and  not  the  written  one  governcfl, 
and  hence  the  failure  of  the  charge  to  submit 
issues  presented  by'  a  written  contract  limiting 
tbe  carrier's  liability  was  harmless. — St.  Louis, 
S.  F.  ft  T.  By.  Co.  t.  GiUlam  &  Jackson,  166 
S.  W.  706. 

I  1068  (Ark.)  It  being  impossible  to  teU 
whether  the  verdict  was  based  on  an  erroneous 
instruction,  tbe  giving  of  it  requires  a  reversal. 
—Martin  v.  Monger,  166  8.  W.  566. 

g  1066  (Tex-Civ^App.)  Where  the  jury  found 
that  a  purchaser  was  entitied  to  rescind  on  the 
ground  ot  the  vendor's  fraud,  the  failure  to  sub- 
mit any  measure  of  damages  for  fraudulent  rep- 
resentations, in  the  event  the  purchaser  bad  de- 
layed for  an  unreasonable  time  before  complain- 
ing of  the  fraud,  or  bad  approved  the  purchase 
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aftsr  knowledge  of  tha  frand,  was  not  reversible 
error.— Luckeubach  v.  Thomaa,  166  S.  W.  99. 

{1068  (Tei:.Civ.App.)  An  Inatruction  in  an 
action  on  a  life  polic;  that  the  jury  Bbould  find 
as  "attorney's  fees  $  ■■  — "  was  harmlesB  to 
defendant,  though  irregular,  in  absence  of  a 
ahowins  that  the  jary  found  Improperhr  on  the 
item  01  attorneys'  fees.— Amarillo  Nat  Life 
Ins.  Co.  T.  Brown.  166  S.  W.  658. 

1 1068  (Tex.ClT.App.)  A  Judgment  wooM  not 
be  reversed  for  error  in  tne  mstnictionB  ren- 
dered harmless  by  the  verdict— Good  v.  Texas 
&  P.  Ry.  Co.,  166  S.  W.  670. 

9  \  068  (Tex.Civ.App.)  Where  a  verdict  for 
plaintif  raised  a  presumption  that  the  rights 
of  the  parties  were  fixed  by  a  verbal  contract  of 
shipment  and  not  a  written  contract,  limiting 
the  carrier's  liability,  a  statement  by  the  trial 
court,  that  some  of  the  provisions  of  th«  writ- 
ten contract  were  wltbont  conaideratk>n,  while 
improper,  is  harmless.— St  Louis,  S.  F.  &  T. 
Rr.  Co.  v.  Gilliam  &  Jackson,  166  a  W.  706. 

i  1074  (Ark.)  That  the  judgment  of  the  dr- 

cnit  court,  on  appeal  from  the  county  court,  was 
in  form  one  of  dismissal  of  appeal  is  harmless; 
it  appearing  it  tried  the  issue  de  novo,  and,  in 
^ect,  rendered  the  same  judgment  as  the  cotin- 
tr  court,  dismissal  of  the  petition.— Henwm  v. 
Hargraves,  166  B.  W.  743. 

(J)  DeolalOBB  of  Imtemedlate  Cowvts. 

S  1091  (Tex.Gtv.App.)  Where  a  case  was  ap- 
pealed from  the  county  court  to  the  district 
court,  and  on  appeal  from  the  district  court  the 
proceedings  in  the  county  court  were  not  made 
ft  part  of  the  record,  every  presumption  must  be 
indulged  In  favor  of  th«  validity  of  the  judg- 
ment of  the  district  court- Maria  t.  Awms, 
166  S.  W.  476. 

(K)  SnbNvanent  Apv«als. 

1(097  (Ark.)  Opinions  on  former  appeals  are 
the  law  of  the  case  on  a  subsequent  appeal.— 
St.  Loai&  L  M.  &  S.  B7.  Co.  T.  Wirbel.  166 

s.  w.  m. 

XVn.  DETERMINATIOK  AKD  DISPO- 
SITION OF  0AU8B. 
<B)  Afllrmajice. 

{  1127  (Tex.Civ.App.)  A  motion  to  affirm  on 
certificate  most  be  denied  where  the  transcript 
ftceompanying  the  motion  does  not  contain  a 
copy  of  the  judgment  wliich  tiie  motion  seeks 
to  have  affirmed.— Biigbtman  t.  Brightman.  166 
S.  W.  415. 

1 1 140  (Ark.)  Where  no  error  has  occurred  ex- 
oept  that  judgment  is  excessive,  it  may  he  cured 
by  reducing  the  judgment  to  such  an  amount  as 
is  warranted  by  the  evidence;  but,  if  improper 
evidence  is  admitted  or  competent  evidence  ex- 
cluded, that  error  can  be  cured  only  by  placing 
ft  recovery -limit  bo  low  that  a  jury  of  average 
judgment  on  proper  evidence  could  not  have  al- 
lowed plaintiff  a  less  sum,  or  hy  granting  a 
new  tnal.— Triangle  Lumber  Co.  v.  Acree,  166 
B.  W.  958. 

Where,  in  an  action  for  injuries  to  a  servant 
by  the  breaking  of  both  bones  of  one  leg  above 
the  ankle,  he  was  awarded  f 10,600,  but  testi- 
mony of  physicians  on  an  issue  as  to  whether 
there  had  been  union  of  the  bones  was  errone- 
ously excluded,  the  Judgment  would  be  affirmed 
for  $2,000  or  a  new  trial  granted. — Id. 

1 1170  (Mo.App.)  Where,  In  an  action  for 
personal  injuries,  there  was  evidence  support- 
ing a  substantial  recovery  on  every  element  of 
damage  submitted  in  the  instruction  00  the 
measure  of  damages,  the  error,  if  any,  in  the  in- 
struction, because  not  prescribing  a  limit  of  re- 
covery on  each  separate  item,  must,  as  required 
by  Rev.  St  1909,  S  2082,  be  disregarded  on  ap- 

geal.— BgII  v.  United  Rya.  Co.  of  St  Lonis,  166 
.  W.  1100. 


1 1 172  (Tex.Civ.App.)  Under  nde  USa.  (149 
S.  W.  x),  a  judgment  in  a  enit  to  quiet  titie 
and  to  reform  plaintifTs  conveyance,  where  the 
court  improperly  directed  a  verdict  of  reforma- 
tion, will  be  reversed  onl^  as  to  that  imae ;  that 
error  not  affecting  a  judgment  in  plaintiff's 
favor  for  the  land  Included  In  her  conTeyance.— 
Johnson  v.  Conger,  166  S.  W.  405. 

i  1175  (Tex.Civ.App.)  Where  the  court  erro- 
neously rendered  jtugment  for  the  defendant  at 
ft  cross-action  in  an  amount  equal  to  plaintiff's 
judgment  the  case  need  not  be  remanded  for 
new  trial,  hut  judgment  will  be  rendered  for  the 
plaintiff,  under  Rev.  St  lOU,  art  1626.  aotlwr- 
i2ing  the  Court  of  Civil  Appeals  to  render  prop- 
er  judgment— Dees  v.  Thompson.  106  S.  W.  ^ 

5  1175  (Tex.Civ.App.)  Where  plaintifr  proved 
his  case  in  the  lower  court  and  the  defendant 
failed  to  establish  any  defense  whatever,  judg- 
ment will  be  rendered  tor  plaintiff  on  Kppcsl 
from  a  judgment  for  the  defendant. — ^Blxter  v. 
Rinn,  166  S.  W.  96. 

S  1177  (Tex.Civ.App.)  Where  the  record  ob 
appeal  from  a  judgment  shows  that  it  was  rea- 
dered  on  admissions  made  for  pariKisea  only 
of  hearing  a  motion  for  Judgment,  the  court 
reversing  the  judgment  must  remand  it  because 
the  case  had  not  been  folly  developed  in  the 
trial  court— State  Exchange  Bank  T.  Smith, 
166  S.  W.  666. 

p  178  (Ky.)  Where  separate  actloiu  were  in- 
stituted by  a  city  and  by  the  commonwealth  and 
a  county  in  separate  counties  to  tax  the  same 
property,  and  neither  plaintifE  was  made  a 
party  to  the  other  action,  the  Judments  In  both 
actions  taxing  the  property  wffl  be  reversed 
and  remanded,  with  directions  to  transfer  on« 
case  to  the  other  county  and  to  consolidate  it 
with  the  other  case.— Ewald's  Ex'r  t.  City  at 
LouisviUe,  186  S.  W.  997. 

(G)  JnrlBdlctloii  uid  ProeeeUavs 
pellKte  Court  After  Bei 


$1221  (Ky.)  Entry  in  the  iadgment  of  costs 
against  defendant  in  prohibition,  a  jndga,  hav- 
ing been  a  clerical  error,  not  having  been  di- 
rected in  the  opinion  of  the  court  on  appral 
such  part  of  the  judgment  will  be  set  aside.— 
Chesapeake  St  O.  Ry.  Co.  v.  Harmon,  166  S. 
W.  78«w 

APPEARANCE. 

Bee  Ban,  H  BO,  76 ;  Eminent  Domain,  t  18&. 

APPLIANCES. 

Set  Master  ftnd  Servant,  if  101,  1)02-126^  2Si 
278, 

APPLICATION. 

See  PaynMBt.  |  42. 

APPOINTMENT. 

See  Princ^ftl  and  Agent,  {  8. 

APPROPRIATION. 

See  Waters  and  Water  Courses,  {}  1S2,  2Ml 

ARGUMENT  OF  COUNSEL 

See  Appeal  and  Brron  {  1060:  Criminal  Law, 
SS  6&$-730, 1087;  Trfal.  H  108%-133L 

ARREST. 

See  Ball;    FaM   ImpriHMunent:  Halidoai 
Prosecntloii.  »  71,  12. 

ARREST  OF  JUDGMENT. 

See  Criminal  Law,  S  971 ;  JudgmwU  i  SS8L 

ARTICLES. 

See  Corporations.  J  18.  . 
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ASSAULT  AND  BATTERY. 

See  Carriers,  M  318.  319 ;  Crimfnal  Law,  ff 
1169.  1173;  Homicide.  1  8uO. 

ZZ.  CBOIZRAIi  BB8POHSIB1ZJTT. 

S54  (Tex.Cr.App.)  Under  Pen.  Code  1895, 
art.  601,  Bubd.  9,  defininff  an  aggravated  as- 
nault,  the  assault  must  be  committed  with  a 
fixed  parpose  and  not  upon  an  inconsiderate 
impolae,  6nt  the  real  iidury  la  immateritU  ex- 
cept as  Bbovinp  Ukat  the  means  were  calculated 
to  inflict  senoas  bodily  Injury.— Hodffes  v. 
State,  166  S.  W.  612. 

(B)  ProBeentlos  anA  Pnntsbmeiit. 

{92  (Tex.Cr.App.)  In  a  prosecution  under 
Pen.  Code  1895,  art.  601,  subd.  9,  for  aggra- 
vated assault,  evidence  as  to  whether  defend- 
ant had  a  bottle  of  whisky  in  his  store,  or  had 
taken  a  drink  or  two  that  day,  without  any 
contention  that  the  fight  occurred  in  the  store 
or  that  he  was  then  intoxicated,  held  inadmis- 
sible.—Hodges  V.  State,  166  S.  W.  612. 

In  a  prosecution  for  aggravated  assault,  that 
another  person  struck  the  person  alleged  to  have 
been  assaulted  defendant  held  immaterial, 
unless  it  was  expected  to  show  an  acting  to- 
gether in  the  aisanlt^Id. 

ASSESSMENT. 

See  Drains;  Eminent  Domain,  Sft  169-261; 
Highways.  J  122;  Insurance,  6§  719,  755; 
Municipal  Corporations,  H  414-486. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  S§  644,  647,  71&-7S0. 

ASSIGNMENTS. 

See  Fraudulent  Oonveyances;  Insane  Persons, 
f  ei:  Pablic  Lands,  f  61:  Subrwation,  fi 
31 ;  Vendor  and  Purchaser.  H  214, 261. 

X.  REQUISITES  AMD  VAUDITT. 

(B)  Mode  and  Snfllclener  of  AMlsameiit. 

S  48  (Tex.Clv.App.)  An  agreement  between 
plaintiff,  an  attorney,  and  the  owners  of  notes 
by  whidi  plaintiff  was  authorized  to  bring  suit 
on  the  notes  in  consideration  of  the  10  per  cent 
attorney's  fees  stipulated  for  therein  operated 
as  an  equitable  assignment  of  such  attorney's 
few  to  plaintiff.— Caldwell  v.  Stalcup,  166  S.  W. 

m.  BIGHTS  AHD  LIABILITIES  OF 
PARTIES. 

{92  (Tex.Civ.App.)  Defendant  is  liable  to 
plaintiff  for  half  the  sum  it  paid  H.  In  settle- 
ment;  it  settling  and  paying  tiie  amount  of 
settlement  after  notice  of  asswnment  to  plain- 
tiff of  a  half  interest  in  the  cudm  for  damages 
and  in  any  compromise,  settlement,  or  recovery. 
—Gulf,  Cf.  &  S.  F.  Ry.  Co.  V.  James  B.  & 
Charles  J.  Stubbs,  166  S.  W.  699. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSOCIATIONS. 

8m  Insurance,  {  695. 

f  rS  Crex.Clv.App.)  A  lease  to  an  unincorpo- 
rated association  which  could  not  own  a  lease- 
hold estate  would  not,  for  that  reason,  fail  for 
want  ot  a  grantee,  as  the  title  woald  vest  in  its 
members.— Edwards  t.  Old  Settlers'  Ass'o,  166 
a  W.  423. 


}24  n^ex.Clr.App.)  While  the  incorporation 
of  a  voluntary  association  does  not  of  itself 
constitute  the  corporation  the  owner  of  the  as- 
sociation's property,  yet,  when  such  property  is 
paid  for  with  money  derived  from  the  sale  of 
stock  in,  and  Is  held  in  tmst  for,  the  contem- 
plated corporation,  delivery  of  possession  to  it 
when  formed  vests  it  with  at  least  the  ecilitable 
title  to  the  property.— Edwards  v.  Old  Settlers* 
ABB-n,  166  S.  W.  423. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  liabor. 

16  (Mo.App.)  Plaintiff  cannot  recover  In  In- 
debitatus assumpsit  on  the  quantum  meruit, 
where  there  is  an  express  contract  yet  open; 
buL  where  such  contract  baa  been  fully  perform- 
ed by  him,  and  nothing  remains  except  for  de- 
fendant to  pay  money  in  consideration  thereof 
plaintiff  need  not  declare  specially  on  tbe  con* 
tract,  bat  may  recover  on  an  indebitatns  a»* 
Bompeit  count  as  for  the  reaaonaUe  value.— 
American  Surety  Oo.  of  New  Tork  v.  Froln- 
Bambrick  Const  Co.,  166  8.  W.  888. 

1 25  (Ky.)  Where  plaintiff  declared  in  aasamiH 
sit  for  goods  sold  and  delivered,  and  not  upon 
a  written  contract,  a  written  order  for  the 
goods,  signed  by  the  defendant,  is  admissible- 
Simons  V.  American  Box  Ball  Co.,  166  S.  W. 
224. 

§25  (MoApp.)  In  indebitatus  assumpsit  as 
for  a  quantum  meruit,  brought  after  plalntlff'B 
performance  of  ite  surety  contract,  het4  that  it 
was  competent  to  look  to  the  contract  l>etween 
the  parties  to  determine  the  time  tbe  several 
iostsllments  of  premiums  sued  for  were  due.— 
American  Surety  Co.  of  New  York  v.  Fruin- 
Bambrick  Const  Co.,  166  S.  W.  333. 

{26  (Mo.App.)  Contract  for  payment  of  rea- 
sonable compenaation  to  a  surety  company  by 
way  of  premiums,  in  an  action  of  assumpsit 
thereon  after  full  perfonnance  of  its  surety  con- 
tract, held  controlling,  so  that  recovery  would 
be  measured  by  its  terms  but  for  tbe  reaaooable 
value,  not  exceeding  the  contract  price. — Amer- 
ican Surety  Co.  of  New  York  t.  Fruin-Bambrick 
Const  Co^  166  S.  W.  833. 

ASSUMPTION. 

O^^sl^^me  Master  and  Servant,  H  2(^218, 

ATTACHMENT. 

See  Execution;   Bxemptioni;  Garnishment; 

Homestead. 

I.  XIATUBE  AXD  OBOUBIM. 

(A)  Nature  •<  Bemedr,  OmnsM  of  Aetloa, 
Ud  Parttes. 

1 4  (Ark.)  Under  Eirby's  Dig.  I  344,  subd.  8, 
providing  tiiat  an  attaclmtait  ahan  not  be  grant- 
ed because  defendant  is  a  nonresident  for  any 
claim  other  than  a  "debt  or  demand  arising  up- 
on contract,"  an  attachment  was  improper  in  a 
suit  by  the  state  on  relation  of  the  Attorney 
General  against  a  nonresident  to  recover  penal- 
ties for  violating  the  anti-trust  laws.— State  T. 
Ehle.  166  S.  W.  S3S. 

ATTESTATION. 

See  Wills,  1 114. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  t  1060;  Assignments,  1 
48 ;  Bills  and  Notes,  }  160 :  Contracts,  8  6 ; 
Costs,  t  173;  Courts,  J  169:  Criminal  Caw, 
H  699-730.  1037.  10S5.  1GS8,  1164:  Di»^ 
trict  and  Prosecuting  Attorneys;  Evidence, 
8  508;  Justices  of  the  Peace,  S  44;  Malicious 
Prosecution,  i  21;  Trial,  H  108^-133; 
Trusts.  I  380.  .   «  , 
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I.  THE  OFFICE  OF  ATTORHET. 
(C>  Suspenalaa  and  DlBbarment. 

S  49  (Mo.^p.)  A  proceeding  to  disbar  an  at- 
torney is  neltoer  a  civil  nor  a  crimlaal  action, 
bat  u  a  procefding  aul  generis,  tbe  object  <x 
which  la  not  tbe  punishment  of  uie  offender  but 
tbe_protection  of  tbe  coort.— In  re  Davis,  166 
S.  W.  341. 

i  5 1  (Mo.App.)  Where  an  attorney  has  been 
guilty  of  professional  misconduct,  it  is  not  only 
the  right  but  the  duty  of  another  attorney  to 
institute  disbarment  ptoceedinss.— In  re  Davis, 
166  S.  W.  341. 

8  59  (Mo.App.)  Where  an  attorney,  in  institnt- 
ing  disbarment  proceedinga,  acts  in  good  faith, 
he  is  Dot  liable  for  costs,  though  accused  be  ac- 
quitted.—In  re  Davis,  166  8,  W.  341. 

Attorney  prosecuted  for  a  <ximinal  offenae  who 
instituted  disbarment  proceedings  against  tbe 
prosecuting  attorney  and  another  attorney  to 
aid  hia  own  position  as  an  accused  person,  and 
to  have  revenge  against  hia  prosecntor.  held 
properly  taxed  with  the  costs  of  the  anBaccesa- 
fnl  proceedings.— Id. 

n.  RETAIMEB  AND  AUTHORTTr. 

S86  (McApp.)  In  attorneys*  action  for  com- 
pensation, defended  on  the  ground  of  negli- 
gence, defendant  was  bound  by  tbe  statement  of 
her  counsel  during  the  trial  that  the  only  neg- 
ligence complained  of  was  the  failure  of  such 
attorneya  to  perfect  an  appeal  in  the  action  in 
which  tnej  appeared  for  her.— Oahbert  y.  Evans, 
166  S.  W.  635. 

m.  DUTIES  AND  UABII.ITIES  OF  AT- 
TOBNET  TO  OIJENT. 

i  107  (Mo.App.)  Attorneys  were  bound  to  use, 
In  the  trial  of  a  cause  in  which  they  were  em- 
ployed, tbe  professional  knowledge  and  dili- 
gence which  members  of  the  legal  profession  or- 
dinarily possess,  and  were  liable  for  lack  of 
ordinary  skill  and  diligence.— Qabbert  v.  Evans, 
16«  S.  W.  63B. 

I  129  (Mo.App.)  Whether  attorneys  for  a  de- 
fendant were  negligent  in  failing  to  introduce 
evidence  held  not  determinable,  where  all  the 
facts  and  the  whole  situation  as  it  presented  it- 
B^f  to  the  attom^B  were  not  before  the  court 
— Gabbert  v.  Bvans,  166  S.  W.  635. 

i  129  (Tex.Civ.App.)  Where  an  attorney  con- 
tracted to  collect  notes  transferred  to  his  client 
to  secure  a  Judgment  in  her  favor,  and  divide 
tbe  proceeds  between  his  client  and  plaintiffs 
after  deducting  bis  compensation,  but  failed  to 
pay  to  plaintiffs  their  share  of  the  proceeds, 
an  action  by  the  plaintiffs  was  properly  brought 
against  the  attorney  and  not  against  nis  client 
— Botsford,  Deatberage,  Yoong  ft  Creason  T. 
Etamner,  166  8.  W.  378. 

IV.  OOMPENSATION  AND  ISEH  OF 
ATTORNEY. 

S  t45  (Tei.Civji.pp.)  Where  an  attorney  con- 
tracted to  prosecute  an  action  on  notes,  and 
after  deducting  bis  compensation  pay  the  bal- 
ance to  plaintiffs  and  a  Judgment  creditor  of 
the  payee,  the  refusal  of  plaintiffs  to  serve  pro- 
cess in  the  action  on  the  notes  held  not  to  au- 
thorize the  attorney  to  forfeit  the  rights  of 
plaintiffs  under  the  contract.~Botsford,  Deatb- 
erage, Young  &  Creason  v.  Hamner,  166  S.  W. 
378. 

I  161  (Uo.App.)  An  attorney  cannot  recover 
for  services  which  are  of  no  value  to  his  client 
because  of  his  lack  of  ordinarv  skill  or  diligence. 
—Gabbert  t.  Evans,  166  8.  W.  635. 

To  render  an  attorney  liable  for  damages  or 
defeat  a  recovery  for  his  services  on  the  ground 
of  negligence  or  want  of  professional  skill,  the 
alleged  act  of  negligence  must  work  injury  and 
loss  to  the  client.— Id. 

The  filing  by  attorneys  of  an  insufficient 
aavit  2or  an  appeal  did  not  defeat  a  teooTeigr 


for  their  services,  where  the  client  oonanlt^ 
and  employed  a  new  attorney,  and  had  abundant 
time  thereafter  to  have  tbe  judgment  reviewed 
by  writ  of  error,  bat,  instead,  compromised  il 
—Id. 

1 166  (Mo.App.)  In  attorneys'  action  for  cuo- 
pensation,  defended  on  the  ground  of  negligence, 
it  was  incumbent  on  the  client  to  establish  tt« 
fact  that  tbe  attorneys'  negligence  worked  in- 
Jury  and  loss  to  her.— Gabbert  v.  Bvana,  166  8. 
W.  635. 

S  167  (&Io.App.)  In  attorneys'  action  for  com- 
pensation, defended  on  the  ground  of  nefcligeiKV. 
where  the  only  quet;tion  was  as  to  the  sufficjfn- 
cy  of  an  affidavit  for  appeal  prepared  by  such 
attorneys,  the  question  of  negligence  or  wao: 
of  skill  was  one  of  law.— Gabbert  t.  ETaas,  166 
S.  W.  636. 

AUTHORITY. 

See^rokers,  i  10;   Prindpal  and  Aceot,  i| 

AUTOMATIC  COUPLERS. 

See  Master  and  Servant,  U  206, 288. 

AUTOMOBILES. 

See  Appeal  and  Error,  {  1066 ;  Carriers.  SI  235, 
280;  Death,  8  93;  Highways,  S  iSl ;  li- 
censes, §11;  Lrottcries,  S  3;  Master  and  S«r«- 
ant,  f  301;  Kegligence,  |  22;  Bailniad&,  1 
340 

BAGGAGE. 

See  Carriers,  |  405. 

BAIL 

See  Oamiihmen^  i  29. 

H.  IN  CRIMlNAIi  PBOBECUTIOlfB. 

1 59  (Tex.Cr.App,)  A  bond  on  appeal  from  the 
justice  court  conditioned  upon  the  defendant 
making  "her  appearance  before  the  county 
court"  Is  in  substantial  conformity  with  the 
statutory  requirement  that  it  be  fxnidftioned  to 
"make  her  pei-sonal  appearance." — Anderson  r. 
State,  106  S.  W.  1164. 

1 65  (Tex;Cr,App.)  Where  the  recognizance 
(auB  to  specify  tbe  pnnlBhment  imposed  the  ap- 

ril  mnst  be  diBiidaMd.-^Iartoiii  t.  State.  160 
W.  1169. 

S75  (TeT.Cr.App.)  Under  Pen.  Code  1911. 
art  92l.  requiring  a  bond  on  appeal  from  a  jus- 
tice to  be  conditioned  to  the  appearance  of  de- 
fendant, a  bond  may  be  forfeited  if  tbe  defend- 
ant fails  to  appear,  though  her  attorney  did  ap- 
pear and  announce  ready  for  trial.— Anderson  v. 
State,  166  S.  W.  1164. 

8  94  (Tex.Or.App.)  On  an  appeal  from  a  Judg- 
ment forfeiting  a  oail  bond,  an  appeal  bond  re- 
citing that  notice  of  appeal  was  given  to  the 
"Supreme  Criminal  Court  of  Appeals,"  and  con- 
ditioned for  imyment  of  costs  in  tbe  "Suprme 
Criminal  Court,"  was  inauffident  to  confer  Jn- 
risdiction  upon  tbe  Coart  of  Criminal  Appeals. 
—Anderson  v.  State,  166  8.  W.  1164. 

Where  an  appeal  from  tbe  forfeiture  <^  a  bait 
bond  is  dismissed  for  a  defect  in  tbe  appeal 
bond,  the  appellants  may  still  prosecote  their 
appeal  by  filing  a  proper  bond.— Id. 

An  objection  that  a  bond  on  appeal  from  a 
conviction  in  a  justice  court  was  invalid  where 
it  was  not  in  an  amount  double  the  fine  and 
coats,  which  objection  was  not  supported  by 
proof,  and  wss  first  made  in  the  amended  mo- 
tion for  a  new  trial,  will  not  be  considered  on 
appeal  from  the  forfeiture  of  the  bondw— Id. 

BAILMENT. 

See  Banks  and  Banking.  H  147-150 ;  Carriers. 

& 62-194;  Chattel  Mortgages,  H  147,  ITOk 
8;  DqpoBitariett  Bubradenew. 
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BALLOTS. 

See  Electfou,  S  299. 

BANKRUPTCY. 

See  Evidence,  }  461;  Jad^ent^  I  701. 

m.  ASSIGNMENT,  ADMIzaSTRATIOir. 
AND  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATE. 
(B)  Aettoma  by        Asmlnat  Tnuitee. 

1 303  (Ky.)  In  an  action  by  the  trustee  in 
bankruptcy  of  a  corporation  on  a  draft  by  a 
debtor  of  a  firm  under  the  same  manaKement 
and  also  adjudged  a  bankrupt,  evidence  held  to 
sbow  a  settlement  between  the  trustee  in  bank- 
ruptcy of  the  firm  and  the  debtor,  which  settle- 
ment included  the  draft,  defeatina  a  recovery 
thereon. — Hiram  Blow  Stave  Co.'s  Trustee  v. 
Padoeah  Cooperase  Co.,  166  S.  W.  616. 

BANKS  AND  BANKING. 

See  Appeal  and  Error. 
6;  Interpleader,  15  8.  _  .  _ 
tioQS,  {66;  BeceiverB,  1 101. 

m.  FUNOTIOira  AND  deaunm. 

(C)  Depoalta. 

I  (47  (Ky.)  To  the  general  rule  that  money 
paid  under  a  mistake  of  fact  may  be  recovered, 
there  la  an  exception  that  money  paid  by  the 
drawee  of  a  forged  check  cannot  be  recovered. 
— Farmers'  Nat.  Bank  of  Augusta  v.  Farmers' 
&  Traders'  Bank  of  Mayaville,  166  S.  W.  »86. 

If  a  bank  pays  a  check  uptHi  which  the  name 
of  a  prior  indorser  is  forged,  it  may  recover 
back  the  amount  from  the  party  to  whom  tt 
was  iHtid  or  from  any  party  who  endorsed  it 
subsequent  to  the  forgery. — Id. 

I  148  (Ky.)  A  bank  is  bound  to  know  the  sig- 
nature of  its  depositor,  and,  if  tt  pays  the  chedi 
of  a  depositor,  it  thereby  admits  the  genuineness 
of  his  signature,  and  is  estopped  to  afterwards 
deny  it,  to  the  detriment  of  an  innocent  third 
party.— Farmers'  Nat.  Bank  of  Augusta  v. 
Farmers'  St  Tradsn'  Bank  of  MaysTille.  166 
S.  W.  986. 

I I4B  fKy.)  When  a  bank  casbed  a  forged 
check  without  inquiry  or  question  and  without 
any  identification  of  the  holder,  the  indorsement 
also  being  forged,  and  indorsed  it  and  sent  it 
for  payment  to  the  drawee  bank,  the  latter 
bank,  upon  discovering-  the  forgery  after  having 
paid  the  cbeelb  conld  recover  the  amoont  there- 
of from  the  former,  under  the  general  rule 
which  permits  a  recovery  of  money  paid  under 
mistake  of  fact— Farmers'  Nat.  Bank  of  Au- 
KfUttL  V.  Farmen'  &  Traders'  Bank  at  Mays- 
Tille.  166  S.  W.  986. 

.  {150  (Tex.Civ.App.)  An  agreement  by  a  bank 
to  permit  a  depositor  to  make  an  ove^raft  on 
the  bank  was  equivalent  to  a  loan  to  the  deposi- 
tor, so  ss  to  place  the  depositor  in  the  position 
of  having  a  credit  with  the  bank. — Sagerton 
Hardware  ft  Furniture  Co.  v.  Gamer  Go.,  166  8. 
W.  42& 

(D)  ColleetloBs. 

i  171  CTez.)  Where  a  bank  to  which  drafts 
had  been  transmitted  for  collection  sent  them 
to  (he  drawee  bank,  which  marked  them  paid, 
but  did  not  remit  any  funds,  It  was  guilty  or 
negligence  in  failing  to  make  inquiries  during  a 
period  more  than  a  month. — First  Nat.  Bank 
V.  City  Nat.  Bank,  166  S.  W.  689. 

Where  a  bank  notified  a  depositor  for  whom 
it  made  collections  that  it  would  not  be  liable 
for  the  negligence  of  correspondent  banks,  it  is 
not  liable  tor  a  lose  from  a  correspondent's  neg- 
ligence, where  it  used  due  diligence  in  selection; 
that  being  the  custom  among  banks. — Id. 

Where  a  bank  holding  drafts  for  collection 
transmitted  them  to  its  correspondent,  who 


gave  the  sender  credit  for  their  amount,  the 

sender  was  not  guilty  of  negligence  in  failins 
to  make  inquiry  whether  the  drawer  had  paid 
them,  where  the  correspondent  bank  had  been 
notified  to  prot^t  the  drafts  in  case  of  nonpay- 
ment.— Id. 

Where  a  bank  was  directed  to  protest  drafts 
in  case  of  nonpayment,  and  the  drawee  was  the 
only  bank  in  the  town,  it  was  not  negligence  to 
send  the  drafts  to  the  drawee,  which  waa  then 
in  good  standing;  it  being  the  local  custom  for 
the  drawee  itself  to  make  the  protest  in  case  of 
nonpayment,  and  it  appearing  tJiat  ezpreas  com- 
panies would  not  handle  protest  collections. — Id. 

I  171  CPex.Civ.App.)  Where  plaintiff  deposit- 
ed a  check  with  a  bank  for  collection  without 
any  instructions  as  to  the  manner  of  collection, 
and  received  credit  on  the  books  of  the  bank 
therefor,  held  that  the  bank  was  an  independent 
contractor  for  collecting  the  check,  bo  that  it 
was  liable  for  any  defalcation  or  failure  to 
remit  by  the  bank  selected  ^  it  to  make  col- 
lection.—Sagerton  Hardware  ft  Famltnre  Co.  T. 
Gamer  Co.,  166  S.  W.  428. 

Where  a  bank  which  received  a  check  for  col- 
lection from  another  bank  stipulated  on  receiv- 
ing it  that  all  items  not  payable  in  the  city, 
received  for  collection,  were  taken  tipon  c<mdi- 
tion  that  it  should  not  be  liable  for  the  acts  or 
omissions  of  other  banks  or  collectors,  held  that 
the  receiving  bank  was  not  liable  to  the  bank 
from  which  it  recmved  the  check,  on  failure  o£ 
the  bank  makinc  coUeetion  to  remit.— Id. 

VI.  I<OAN,  TRUST.  AND  INVESTlfENT 
OOlOPAinES. 

S3I5  (Mo.App.)  A  petition  seeking  recovery 
for  interest  upon  deposits  made  by  plaintiff  aa 
mieiver  with  defendant  trust  company  Aeld  to- 
state  a  cause  of  actton  npon  an  implied  con- 
tract-Stone T.  St  Loois  Union  Trost  Co.,  166 
S.  W.  1091. 

A  trust  company  which  was  surety  on  the- 
bond  of  a  receiver  cannot  escape  liability  for- 
payment  of  Intereet.  under  R.  8.  1009.  i  1124,. 
upon  an  open  aeconnt  kept  by  the  receiver,  be- 
cause, without  the  receiver's  knowledge,  it  kept 
the  account  In  a  ledcer  In  which  were  kept  in- 
demnity  deposits.- Id. 

As  Rer.  St  1909,  f  1124,  requires  trust  com- 
panies to  aUow  Interest  upon  general  deposita,. 
a  trust  company  cannot  contract  to  receive  cur- 
rent deposits,  subject  to  check,  witiunit  allowing, 
interest  thereon.— Id. 

BAR. 

See  Judgment,  |  670. 

BASTARDS. 

IV.  PBOFEBTT. 

1 104  (Tex.CIv.App.)  Under  the  express  pro- 
vision of  Rev,  St.  1911.  art.  2473,  children  of 
the  same  mother  inherit  from  each  other  with- 
out regard  to  whether  their  parents  were  legaUjr 
m8rried.-Peikina  v.  Perkins,  166  S.  W. 

BATTERY- 

See  Aasanlt  and  Battery. 

BAWDYHOUSE. 

Sea  Dlaordarlr  Honaa. 

BENEFICIAL  ASSOCIATIONS. 

See  Assodations;  Inionction,  H  26,  118;  Zft- 
nmuice.  ii  685-^;  Trial,  (  25^ 


BEQUESTS. 


Bee  Wills. 


For 
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BEST  AND  SECONDARY  EVIDENCE. 

Bee  Eridenee.  ||  157-178. 

BIAS. 

See  Witnesses,  |  873. 

BIGAMY. 

See  Criminal  Law,  1 814;  Witnesses,  1 288. 

1 9  (Tex.Cr.App.)  An  original  marriage  11- 
cettse,  with  tbe  retom  thereon,  afaowing  the 
marriage,  ha^ng  been  filed  and  recorded  in  the 
count;  clerk's  office,  according  to  law,  is  ad- 
miHflible  on  a  prosecution  for  bigamy;  it  hav- 
ing been  filed  with  the  papers  in  the  case  and 
a  cop;  thereof  served  on  defendant  at  the  pre- 
Tioos  term.— Edwards  v.  State,  166  S.  W.  filT. 

BILL  OF  EXCEPTIONS. 

See  Bxceptioni,  BUI  of. 

BILL  OF  EXCHANGE 

See  Bills  a£d  Notes. 

BILLS  AND  NOTES. 

See  Assignments,  I  48;  Attorney  and  Client, 
H  129,  146;  BankH  and  Banking.  H  148, 
148 ;  Cancellation  oi  Instmmenta,  }  4 ;  Con- 
trat^  S  6;  Corporations,  {{  76,  827,  368, 
613;  Estoppel,  S  74;  Bvidence,  M  35,  417. 
423,  441,  444,  446:  Gnaranty,  S  7S;  Hus- 
band and  Wife,  U  236,  239;  Interpleader,  |{ 
&  9 ;  Justices  ot  the  Peace,  |  44 ;  Partner- 
ship, J  173 ;  Payment,  |  42 :  Subrogation.  { 
31 ;  Trial.  If  25,  261,  252 ;  Vendor  and  Pur- 
chaser, fil  180,  818;  Witnesses,  1 161. 

X.  BEQUX8XTSV  AMD  VAUDrTT. 

(Bl)  OonalderatlOB. 

}  92  (McApp.)  Where  defendants,  sureties  on 
the  note  of  a  corporation,  executed  to  plaintiff, 
a  judgment  creditor  of  the  corporation,  their  in- 
dividual notes  for  the  amount  of  his  judgment, 
so  that  the  note  upon  which  they  were  sureties 
could  be  paid,  there  was  a  good  consideration 
(oi  the  notes.— MontgomezT  t.  Schwald,  166  S. 
W.  831. 

{92  (Tez.CtT.App.)  Where  a  note  is  taken  as 
iateisl  security  for  a  debt  then  created,  the 
debt  is  sufficient  consideration  to  support  the 
note.— First  Nat.  Bank  of  Iowa  Cit;,  Iowa«  t. 
Humphreys,  166  S.  W.  63. 

n.  CONSTBirCTZON  AND  OPERATION. 

I  1 1 7  (Mo.App.)  Notes  made  and  payable  in 
Iowa  are  Iowa  oontracts,— Davis  McCoU,  166 
8.  W.  1118. 

TV,  NBQOCTABmry  AND  mAMSFEB. 
(A)  InstrmmeBta  If«votlable. 

I  155  (Mo.App.)  Under  Rev.  St.  1909,  H 
9972,  9973,  notes  held  negotiable,  though  au- 
thorizing an  extension  of  time  of  payment  with- 
out notice  to  indorsera. — Davis  v.  McColl.  166 
8.  W.  1113. 

Notes  which  provided  that  the  time  of  pay- 
ment might  be  extended  without  notice  to  in- 
dorsers,  etc,  wets  nonnegotiable,  under  the 
common  law.— Id. 

S  160  (Mo.  App.)  Under  Rev.  St.  1909,  H 
9072.  9973.  notes  held  negotiable,  though  pro- 
Tidlnif  for  parment  of  attomer's  fees  and  ex- 
penses of  collection.— Davis  McColL  166  S. 
W.  1113. 

Notes  which  provided  for  the  payment  of  at- 
torney's fees  and  expenses  of  collection  upon 
defanlt  In  payment  were  nonnegotiable,  onder 
the  eomnuoL  law.— Id. 


V.  BIGHTS  AND  XIABIUTIBSOH  IN- 
DOBSEBCENT  OB  TBAN8FEB. 

(A)  Imaoraement  Before  DeUTery  «m  mr 
TrmMMtm  Pay**. 

(243  (Ho.App.)  Under  Rev.  St  1909. 1 10.03^ 
a  person  who  placed  his  name  on  the  back  at 
a  negotiable  note  before  delivery  was  an  io- 
dorser.  where  there  was  nothing  to  indicate  that 
he  intended  to  be  bound  In  any  other  (Opacity. 
— Phenlx  Nat.  Bank  of  New  York  t.  Bfanlon. 
166  S.  W.  8S0. 

S  245  lTex.Civ.App.)  Where  a  principal  debt- 
or promised  his  comaker  of  a  note  that  be  would 
procure  the  signature  of  K.  and  give  him  seeuri- 
ty,  but  failed  to  give  any  security,  and  K.  not 
knowing  of  the  agreement  refused  to  sign  except 
as  indoraer,  held,  that  K.  was  a  sure^  for  the 
comaker  end  enatled  to  judgment  over  mgainMt 
him.— Shepherd  v.  Mott,  166  S.  W.  128. 

825S  (Mo.App.)  Under  Rev.  St.  1909.  |  10,- 
090,  indorser  nela  released  by  discbarge  of  mak- 
er on  receipt  of  part  payment,  though  be  in- 
dorsed on  the  note  a  consent  to  tlie  maker's  re- 
lease.—Phenix  Nat  Bank  at  New  Xork  ▼.  Han- 
Ion,  166  &  W.  889. 

(B)  Indora«n>eat  tor  Transfer. 

1 296  (Ky.)  An  indorser  of  a  cheA  Eiiaraa- 
tees  all  prior  Indorsements.— Fanners'  Nat 
Bank  of  Augusta  v.  Farmers'  &  Traders'  Bank 

of  Maysville,  166  S.  W.  986. 

CD)  Bona  Fide  Paroltuere. 

1 348  (Tex.Cir.App.)  A  note  payable  to  the 
oiner  of  B.  and  A..  16  after  date,"  coald  not 
be  revoked  1^  the  maker  on  the  groand  that 
it  was  a  testamentary  gift  if  delivered  and 
transferred  within  a  reasonable  time  to  a  bona 
fide  holder  before  demand.— Maris  Adams, 
166  S.  W.  476. 

i  369  (Ark.)  In  action  by  bona  fide  pnrdias- 
er  on  certain  notes  given  for  the  price  of  a 
horse,  evidence  of  the  agreement  not  to  sell  an- 
other idmilar  horse  in  the  county  aod  breadi 
thereof  to  defendants'  damage  held  inadmisnUe. 
—Keathley  v.  Holland  Banking  Co.,  166  S.  W. 
063. 

1 370  (Tex.Giv.App.>  Where  the  payee  fraud- 
ulently refused  to  give  the  fnll  consideration  for 
a  note,  the  maker  cannot  set  up  that  fraod 
against  a  bona  fide  purchaser  for  nine  witboot 
notice.— First  Nat.  Bank  of  Iowa  CStr,  Iowa, 
Humphreys,  166  S.  W.  68. 

{377  rrex.CiTJlpp.)  Where  the  apparent 
maker  of  a  nbte  accompanied  by  tbe  payee  there- 
of represented  ta  a  bank  that  the  note  was 
good,  and  the  bank  on  tbe  payee's  indorsement 
discounted  the  note,  such  maker  was  estopped 
from  defeating  a  recovery  by  the  bank  on  the 
note  on  the  ground  that  it  was  a  forgery.— 
Tardlo  t.  First  Nat  Bank  of  Bryan,  166  8.  W. 
1180. 

1 378  (3^x.OlT.App.)  Frandulent  alteration  el 
the  time  of  payment  and  tha  amount  of  joincipal 
of  a  note  and  extracting  a  material  oonditioa 
therefrom  held  to  avoid  the  note,  even  in  tlie 
hands  of  a  bona  fide  purchaser  for  value  with- 
out notice.— First  Nat  Bank  of  Iowa  City, 
Iowa,  V.  Dorsey,  166  S.  W.  64. 

VXX.  PATMENT  AND  DI80HABOB. 

1 427  (Ky.)  The  deposit  of  the  amount  of  a 
note  in  a  bank  by  the  maker  to  the  payee's  or- 
der without  the  rayee's  anthori^  was  not  s 
payment  thereof.-^oi|aii  t.  Peridns,  106  S.  W. 

799. 

Where  maker  of  note  deposited  amount  in  a 
bank  which  appropriated  it  for  the  debt  of  an- 
other, who  sBDseguently  paid  a  part  to  the 
payee,  the  amount  so  paid  should  ba  credited  oa 

the  note. — ^Id. 

Vlil.  AOnONB. 

V453  (Ky.)  Where  a  note,  by  the  dlreetioB  of 
losband,  vas  made  pamla  to  bto  wife  who 
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undentood  that  it  wai  to  be  i>afd  by  legal  •err- 
ices  to  be  rendered  by  the  makers,  she  was  es- 
topped to  recover  on  the  iu>te.— Bennett  t.  Mil- 
ler. 166  S.  W.  805. 

1 499  (Tex.CiT.App.)  The  maker  of  a  note  is 
the  proper  party  defendant  In  an  action  there- 
on, and,  if  be  desires  that  the  payee  shall  be 
made  a  party,  he  must  request  it.— Tardio  v. 
First  Nat.  Bank  of  Bryan,  160  S.  W.  1180. 

1407  (Ark.)  Evidence  that  plaintiff  purehaa- 
ed  the  note  sued  on  for  valoe  before  matnrity 
and  in  the  usual  course  of  business  showed 
prima  facie  that  it  was  a  bona  fide  purchaser 
for  value  end  shifted  to  defendants  the  burden 
of  proving  the  contrary.— Keathley  v.  Holland 
BankingCo.,  166  S.  W.  968. 

§  520  (Ky.)  In  an  action  on  notes  given  to 
the  president  of  a  bank  for  a  part  of  the  price 
of  the  bank's  shares,  and  transferred  tO'  it,  evi- 
dence held  to  warrant  a  findins  that  the  sale 
was  induced  by  the  prewdent's  fraud,  and  that 
he  was  liable  over  to  the  maker  for  ue  latter^s 
liability  to  the  bank  on  the  notes.— Bawett  t. 
AUison,  166  S.  W.  204. 

S  523  (Mo.App.)  In  an  action  against  the  in- 
dorser  of  a  nonnegotiable  note,  placing  the  note 
in  evidence  with  proof  of  the  fndorser's  signa- 
ture is  not  sufficient,  hot  there  must  be  proof 
of  the  actual  agreement  under  which  the  in- 
dorsement was  made  and  that  it  was  for 'a  suf- 
ficient consideration.— 'Davis  v.  McGoll,  166  S. 
W.  1118. 

i  529  (Aik.)  Evidence  held  to  show  that  per- 
son suing  on  note  was  bona  fide  bolder  for  val- 
ue, without  notice  of  any  infirmity.— Pinaon  v. 
Cobb.  166  S.  W.  943. 

f  525  (Ark.)  Evidence  that  the  payee  of  notea 
was  vice  president  of  the  bank  to  which  the 
Dotes  were  indorsed  before  maturity  for  value, 
that  he  was  the  broUier-in-law  of  the  cashier, 
and  that  the  bank  was  owned  by  members  of 
his  family,  held  inaofficient  to  show  that  it  was 
not  a  bona  fide  purchaser  for  value.— Keathley 
v.  Holland  Banking  Co.,  166  S.  W,  953. 

{537  (Tez.Civ.App.)  Where  there  was  noth- 
ing in  any  way  to  impeach  the  testimony  of  the 
cashier  of  a  bank  which  held  the  note  in  suit 
that  it  was  purchased  before  maturity  for  value 
and  withont  notice  of  the  payee's  fraud,  it  was 
proper  to  direct  a  verdict  in  favor  of  the  bank. 
—First  Nat.  Bank  of  Iowa  City,  Iowa,  v. 
Bamphreys,  166  S.  W.  63. 

BOARDS. 

See  Levees,  8  2 ;  Public  Lands,  {  61. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  H  348-378,  497,  525; 
Chattel  Mortgages,  I  153 ;  Landlord  and  Ten- 
ant, g  328. 

BONDS. 

See  Appeal  and  Error,  $S  387,  389,  395;  Bail: 
Counties,  |  183;  Estoppel,  8  22;  Execution,  | 
171 ;  Executors  and  Administrators,  §§  523, 
528,  530;  Garnishment,  I  29;  Judgment.  fiS 
21,  496,  604;  Mandamus,  |  115;  Mechanics^ 
Ldens.  i  813 :  Municipal  Corporations,  $  868 ; 
Principal  and  Surety ;  Replevin,  S  123 ;  Sub- 
Tc^ation,  f  1 ;  Trusts,  §8  380,  385. 

H.  OONSTRirCTIOir  AND  OPERATION. 

S  62  (Mo.App.)  Where  a  lease  of  a  building  to 
a  corporation  bound  the  corporation  to  pay  the 
cost  of  changing  a  floor  not  in  excess  of  $2,500, 
and  thereafter  Individuals  executed  a  bond,  bind- 
ing themselves  to  pay  for  the  cost  of  the  work 
not  in  excess  of  $2,500,  in  consideration  of  the 
lessor  releasing  a  lien,  the  individuals  were  li- 
able on  an  original  undertaking,  and  liable  to 
the  lessor  Incnrrlng  expenses  to  that  amount  In 


changing  only  part  of  the  floor.- Minor  t.  Wood- 
ward, i5e  s.  wTsss. 

ACTIONS. 

{  f  17  (MoJlpp.)  Where  a  lease  of  a  building 
to  a  corporation  bound  the  lessee  to  pay  the  cost 
of  changing  a  floor  not  exceeding  a  specified 
sum,  and  thereafter  individuals  executed  a  bond 
conditioned  on  the  performance  of  tbs  obttn- 
tions  imposed  the  lease,  the  liability  on  ute 
bMid  was  not  dependent  on  the  lesaoE  changing 
the  floor.— Minor  v.  Woodward.  166  8.  W.  866. 

BOUNDARIES. 

See  Adverse  Possession,  8  100;  Fences. 

I.  SE8CBIFTIOH. 

^3  (Ky.)  Compass  courses  must  yield  to  fixed 
objects,  and  this  is  especially  true  when  a  line 
controlled  by  fixed  objects  was  agreed  to  and 
has  been  acquiesced  in  for  over  80  years.— 
Campbell  v.  lliompaon,  166  8.  W.  206. 

8  3  (Tex.Civ.App.)  Where  a  description  of  a 
survey  called  for  well-established  surroundljig 
surveys  on  all  sides,  such  calls  controlled  the 
courses  and  distances,  and  tlie  mere  fact  that 
by  running  courses  and  distances  there  was  an 
excess  was  immaterial. — Baker  t.  Heney,  166 
S.  W.  19. 

In  locating  land,  recourse  will  be  bad:  First, 
to  natural  objects;  second,  to  artificial  objects; 
and,  third,  to  courses  and  distances.— Id. 

83  (Tex.Civ.App.)  Where  there  is  a  conflict 
between  calls  for  course  and  distance  in  grants 
of  adjacent  lands  and  calls  therein  for  the  bank 
of  an  old  bed  of  a  river  as  the  boundary  be- 
tween  the  grants,  the  latter  must  prevail.— Ste- 
vens V.  Crosby,  166  S.  W.  62. 

8  8  (Tex.CiT.App.)  In  determining  the  bound- 
ary of  a  survey,  the  calls  may  be  reversed  only 
when  the  survey  was  actually  made.— Baker  v. 
Heney,  166  S.  W.  19. 

88  (Tex.Civ.App.)  In  fixing  a  disputed  bound- 
ary between  a  patent  and  a  railroad  survey, 
which  called  for  another  survey,  which  in  turn 
called  for  another,  etc.,  where  only  two  of  the 
original  comers  of  such  surveys  could  be  defi.- 
nitely  located,  court  held  to  have  properly  con- 
structed the  survey  from  one  of  such  comera, 
rather  than  from  the  other,  which  was  more 
remote.— Clarke  v.  Klein,  166  S.  W.  1179. 

ZX.  EVDEHOa,  ASOEBTAimfElIT,  AND 
ESTABUSHHENT. 

8  32  (Tex.Civ.App.)  Where,  in  trespass  to  try 
tide,  tb«/ controlling  issue  was  the  location  of 
an  old  bed  of  a  river,  with  reference  to  the  land 
in  controversy,  and  not  with  reference  to  calls 
for  course  and  distance,  failure  of  plaintiff  to 
prove  that  the  course  of  the  old  bed  was  along 
the  calls  for  course  and  distj^ce  in  bis  plead- 
ings was  not  a  variance  between  the  pleadi^ 
and  the  proof.— Stevens  v.  Crosby,  im  S.  W. 
62. 

The  fact  that  plaintiff,  by  an  amended  peti- 
tion, demanded  less  land  than  he  was  lawfully 
entitled  to  recover  did  not  prevent  him  from 
proving  the  true  boundaries  of  his  grant,  as 
determined  by  the  location  of  the  bed.— Id. 

8  35  (Mo.App.)  A  witness  may  base  bis  tes- 
timony on  measurements  he  has  made  on  the 
ground  and  along  a  boundary  between  adjacent 
parcels  of  land,  where  the  boundary  was  mark- 
ed by  crosses  by  surveyors. — Fezler  v.  Gibson. 
166  S.  W.  1096. 

8  37  (Mo.App.)  In  an  action  for  damages  for 
trespass,  where  the  boundary  between  the  re- 
spective tracts  of  plaintiff  and  defendant  was  in 
dispute,  evidence  held  sufficient  to  support  a 
judgment  for  idalntiff.— Watson  v.  Matson,  166 
S.  W.82& 


For  cases  lu  Dec.  Dig.  &  Am.  Dig.  Kay  No.  Sarlas  *  Indexes  see  same  topic  and  aacUoa  (D  NUMSSK 
166S.W^77  ^  J 

Digitized  by  VjOOQiC 


B«nidM(iM 


166  SOUTH  WBSXIDBN  RBPOBTEB 


121S 


1 37  (Tex.Civ.App.)  In  trespsss  to  try  title 
Involving  the  location  of  a  boundary  between 
adjacent  grants,  evidence  held  to  raateln  a  ver- 
dict fisiaK  the  boundair.— Steveni  t.  Oraibr, 
166  S.  W;  62. 

{  54  <Mo.App.)  Surveys  by  the  eoonty  survey- 
or are  Drima  facie  correct,  and,  when  uey  ahow 
that  a  uuidowner's  boundaiy  begins  at  a  given 
point,  it  cannot  be  declared  as  a  matter  of  law 
in  an  action  as  to  the  boundary  that  there  is 
nothing  in  the  landowner's  chain  of  title  au- 
thorlzinc  commencement  at  that  point — Watson 
V.  Mataon,  166  S.  W.  828. 

BREACH. 

»ee  Contracts,  H  275-368;  Govenants,  H  96, 
130;  iSales.  H  150,  168;  Vendor  and  >ar- 
chaser,  H  176, 180. 

BRIBERY. 

See  BlectionB,  |  230. 

BRIDGES. 

See  Navigable  Waters,  1  30. 


BRIEFS. 

See  Appeal  and  Error,  88  628,  767-778,  782, 

BROKERS. 

See  Appeal  and  Error,  8  1051 ;  Contracts,  8  47 ; 
Costs,  §  42 ;  Frauds,  Statute  of.  J  129 ;  In- 
surance, 88  87-100 ;  Pleadinc,  8  165;  Princi- 
^and^  Agent,  88  84,  189;  ^ial.  81  IM,  252, 

n.  EBCPLOTMEirT  AND  AUTKOBZTY'. 

8  10  (Ark.)  SabseqiKitt  contracts  by  which 
plaintiff  was  given  the  exclusive  ^ency  to  sell 

realty  on  commissions  held  to  supersede  a  prior 
contract  between  plaintiff  and  the  owner,  by 
which  plaintiff  was  authorized  to  sell  the  land 
on  commisaian  at  any  time  until  he  was  "noti- 
fied in  writing  to  the  contrary,"  so  as  to  re- 
voke plaintiff's  agency  under  the  contract  last 
referred  to.— Murray  t.  Miller,  166  8.  W.  586. 

ZV.  OOMPEirSATIOH  AMD  UHR. 

840  (Tex.Civ.App.)  Where  the  owner  told  a 
broker  "to  look  around  and  8nd  a  purchaser," 
and  the  owner  sold  to  a  purchaser,  with  whom 
she  came  in  touch  through  the  broker,  knowing 
he  had  shown  the  land  to  such  purchaser,  the 
law  implies  a  promise  to  pay  the  broker's  com- 
mission.—Wilson  V.  Sears,  166  S.  W.  38. 

8  48  (Mo.App.)  Where  an  owner  employing 
an  agent  to  procure  a  purchaser  bad  an  op- 
portunity to  procure  a  binding  contract  with 
a  purchaser,  the  agent  was  entitled  to  compen- 
sation.—Hammack  V.  Friend.  166  S.  W.  64t. 

g  50  (Ark.)  If  the  broker  fails  to  find  a  pur- 
chaser for  land  within  the  time  limited  by  his 
contract  with  the  owner,  he  Is  not  entitled  to  a 
commission,  though  a  sale  is  subsequently  made 
to  a  purchaser  who  negotiated  witfa  the  brok- 
er within  such  time,  provided  the  owner  act- 
ed in  good  faith,  and  did  not  interfere  with  the 
agent's  effort  to  make  the  sale  wittiin  a  specific 
time.— Murray  y.  Miller,  166  S.  W.  538. 

f  52  (Mo.)  Where  a  broker  employed  to  pro- 
cure a 'purchaser  procures  a  purchaser  who  en- 
ters into  a  written  contract  with  the  owner  to 
purchase,  the  owner  becomes  at  once  liable  to 
the  bnAer,  In  the  absence  of  any  special  pro- 
Tiston  to  the  contrary.— Knlsely  v.  teathe,  166 
S.  W.  267. 

Where  a  brolcer  procured  a  purchaser,  who 
entered  into  a  contract  in  writing  with  the 
owner,  whidi  provided  for  a  conveyance  of  the 
property  for  a  specified  consideration,  on  the 
owner  furnishing  an  abstract  of  title  showing 
good  title,  the  broker  had  earned  his  commis- 
sions,  in  the  absence  of  some  agreement  in  the 
ctntiact  of  enqiloymeBt  to  the  ocmtrary.— Id. 


853  (Tez.Giv.App.)  Where  a  broker  waa  Ihr- 

Erocuriiw  cause  of  a  sale  of  real  estate,  it  is 
amaterial  to  bis  right  to  a  conunission  tbst 
be  did  not  personally  conduct  the  negotiatiosK. 
was  not  present  when  the  bargain  was  clo9*^ 
or  that  the  principal  at  the  time  did  not  knnw 
tlrnt  the  purchaser  was  found  by  the  broker. — 
McKioney  v.  Thedfbrd.  166  a  W.  443. 

8  54  (Mo.App.)  A  broker  wbo  procaree  a  pnr^ 
chaser,  ready,  willing,  and  able  to  purchase  on 
the  owner's  terms,  has  earned  his  commissi  on. — 
Hammack  v.  Friend.  166  S.  W.  647. 

855  (Ark.)  If  the  owner,  during  the  life  of 
a  contract  with  a  broker  authorizing  the  bsIp 
of  realty,  sold  the  pvoperty  to  a  purchaser  pro- 
ctred  tfarongh  the  brokers  efforts,  the  bruker 
would  be  entitled  to  commission,  but,  if  the 
sale  was  made  through  another  broker,  wfai-se 
efforts  had  equally  contributed  to  procarin?  th« 
purchaser,  the  agent  who  finally  secured  tb? 
purchaser  would  be  entitled  to  the  commissino, 
provided  the  owner  did  not  interfere  with  ihv 
efforts  of  either  broker. — ^Murray  Miller.  166 
8.  W.  B36. 

The  owner  of  land,  who  authorised  several 
agents  to  secure  a  purchaser  therefor,  must  ex- 
ercise strict  neutrality  between  them. — Id. 

The  fact  that  plaintiff  first  began  nefcotia- 
tions  with  the  purchasers  of  land  did  not  give 
him  the  right  to  continue  the  negotiatioBS  ex- 
clusive of  other  agents  who  were  also  aotiior- 
ized  to  procure  a  purchaser. — Id. 

8  61  (Ark.)  Where  an  owner  of  land  employs 
a  broker  to  sell  it,  there  is  an  implied  obliga- 
tion on  his  part,  not  only  to  furnish  a  good,  bnt 
a  marketable  title,  and,  if  the  broker  produces  a 
purchaser  readjy,  willing,  and  able  to  Iniy.  he 
is  entitled  to  hu  comminoo,  thcmgh  the  sale  is 

Srevented  by  defect  In  the  title.;— Seeder  T.  Epps. 
66  8.  W.  747. 

8  63  (Ark.)  A  broker,  employed  to  sell  or  find 
a  purchaser  for  land,  earns  his  commission  when 
he  Droduces  a  purchaser  ready,  willing,  and  ablr 
to  buy  upon  the  tenni«  named,  thmi^  no  binding 
contract  la  made  through  some  fault  of  his 
prlndpaL— Reeder  t.  Bpps,  166  S.  W.  747. 

863  (Mo.)  A  broker  employed  to  procure  a 
purchaser  of  real  estate  for  a  specified  compen- 
sation, payable  out  of  the  price  in  installments. 
Aeld  entitled  to  compensation,  where  he  procur- 
ed a  purchaser  wbo  contracted  with  the  owner 
to  purchase,  and  who  was  ready  and  willing 
to  perform,  though  the  owner  refased  perform- 
ance.—Knisely  v.  Leathe,  166  S.  W.  257. 

864  (ArkO  Administrator's  deed  to  land 
dered  sold  by  the  probate  court  for  payment  of 
debts  carries  complete  title,  and  so  a  broker,  em- 
ployed by  one  wbo  traced  his  tl^  throagb  such 
admlDistcator's  deed,  is  not  entitled  to  com- 
pensation for  procuring  a  purchaser  who  woald 
not  buy  unless  the  owner  secured  a  quitelaim 
deed  from  the  heir  to  «b(Hxt  the  land  had  been 
allotted  before  sale.— Beeder  v.  E^pa^  166  S.  W. 
747. 

V.  ACTIONS  FOB  COMPENSATION. 

884  (Ark.)  A  broker,  engaged  to  obtain  t 
purchaser,  who  claims  a  commission,  thouco 
the  sale  was  prevented  because  of  an  alleE«il 
defect  of  title,  has  the  burden  of  proving  that 
his  principal  failed  to  discharge  an  obligatino 
resting  upon  him  with  reference  to  making  the 
title  good.— Reeder  v.  Eppa,  166  S.  W.  74*. 

886  (Tez.CiT.App.)  EvidOBC^  in  an  actioi 
for  ciunmlssioDS  for  effecting  an  exchange  ut 
land,  held  not  to  show  conclusively  that  tht 
purchaser  bought  defendant's  land  solely  upon 
his  own  information  after  negotiating  with  de- 
fendant, and  was  not  influenced  tv  plaintiff's 
efforts  to  bring  about  the  sale. — McKlnnej  v. 
Thedtord,  166  S.  W.  443. 

Evidence,  in  an  action  by  brokers  for  coo- 
missions  for  effecting  an  exchange  of  real  es- 
tate, k«Id  sufficient  to  support  a  verdict  for  the 
plalntiiEs.^Id. 
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188  (T«x.CiT.App.)  BTldeiiea,  In  an  action 
for  commlssioiu  for  effecting  an  exchange  of 
land,  hM  sufficient  to  go  to  the  jury  on  the 
issue  of  idaintiffa'  authority  from  defendant  to 
make  dw  ezehaivaL— McKinney  Thedford, 
106  S.  W.  443. 

An  instruction  as  to  a  broker's  right  to  a 
commission,  where  he  did  not  personally  con- 
duct the  negotiations,  was  not  present  when  thf 
bargidn  was  closed,  and  where  his  principal 
did  not  mt  the  time  know  that  be  found  the 
purchaser,  was  not  inapplicable  to  the  facts, 
where  plaintiff  did  not  personally  negotiate 
the  exchange  and  was  not  present  when  it  was 
made. — Id. 

An  instruction  that  plaintiffs  could  recover 
if  thez  procured  a  buyer  themseivea  or  through 
their  agent  IL  was  not  objectionable  on  the 
gronnd  that  R.  was  the  buyer's  agent  and  that 
an  a^e&t  cannot  delegate  his  authority  with- 
out his  principal's  consent  and  cannot  represent 
both  parties,  where  the  evidence  showed  that  R. 
represented  the  buyer  only,  and  the  brokers  on 
both  sides  represented  their  respective  princi- 
pals in  the  negotiations.— Id. 

An  instruction  that  plaintiffs,  suing  for  com- 
mission, were  not  partners  of  R.,  who  repre- 
sented the  other  party,  and  that  they  may  re- 
cover, though  R.  got  all  of  the  commission  from 
the  other  party,  was  not  objectionable  on  the 
ground  that  an  agent  who  receives  a  secret  com- 
mission from  the  other  party  cannot  recover, 
where  the  evidence  showed  that  the  brokers  on 
both  sides  represented  their  respective  princi- 
pals only. — Id. 

fi  88  (Tex.C^v.App.)  In  an  action  for  the  half 
of  a  real  estate  brokers*  commission  which  he 
had  agreed  to  waive,  induced  by  defendant's 
false  statement,  the  questions  whether  the  false 
statement  was  a  fraudulent  misrepresentation, 
and  whether  the  broker  relied  upon  it,  are  imma- 
terial, the  action  being  for  an  amount  due  un- 
der contract— Spires  t.  McElroy,  166  S.  W. 
407. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

See  Associations. 

BUILDING  CONTRACTS. 

See  Contracts,  »  176,  80O,  345;  Heehanfcs' 
Liens,  H  812,  313. 


CALENDARS. 


See  Time. 


CANCELLATION  OF  INSTRUMENTS. 

Bee  Adverse  Possession,  S  40 ;  Deeds,  K  69,  70 ; 
Dower,  t  49 ;  Insurance,  A  228,  2^ ;  Land- 
lord and  Tenant,  J  193 ;  Limitation  of  Ac- 
tions, Si  90, 103 ;  Partnership,  1 122%  ;  Pub- 
lic Lands,  i  61 ;  Reformation  of  Instromenta ; 
Vendor  and  Purchaser,  {  44. 

I.  HIOHT  OF  ACTION  AND  DEFEHSEB. 

?4  (Ky.)  Purchaser  from  first  purchaser, 
_  oed  as  defendant  in  an  action  to  determine 
the  order  of  liens  against  the  land,  on  defect  in 
bis  vendw's  title,  held  entitled  to  a  cancella- 
tion of  hia  purchase-money  notes.— Hicki^  Com- 
mittee T.  Smith,  166  B.  W.  248. 

IZ.  PBOCEEDIKOB  AND  BEUEF. 

1 37  (Ark.)  A  complaint  in  a  suit  to  rescind 
a  party  wall  contract,  which  merely  alleges  that 
defendant  induced  plaintiff  to  execute  the  con- 
tract by  misrepreBentatioD  as  to  the  value  of 
the  wall  and  the  nature  of  the  contract,  states 
no  caose  of  action.— Eraas  v.  Pettus,  16ti  S.  W. 
956. 


ISO  Crex.OivjLpp.)  WheUwr  one  complaining 
of  fraud  inducing  a  contract  repudiated  the 
contract  within  a  reasonable  time  after  discoy- 
ery  of  the  fraud,  ao  as  to  justify  rescission,  is 
fieqoentlT  for  the  jnryw— Luckenbach  t.  Xhom- 
a%  166  S.  W.  99. 

CANVASS  OF  VOTES. 

See  Elections,  |  266. 


CARNAL  KNOWLEDGE 


See  Rape. 


CARRIERS. 


iSee  Action,  |  27;  Appeal  and  Brror,  i|  1050, 
1067 ;  Commerce,  fil  27,  69 ;  Estoppel,  fi  58 ; 
XMdence,  fil  220;  265,  429,  491,  007,  639^ ; 
Intoxicating  Liquors,  fifi  147,  148;  Limita- 
tion of  Actions,  I  21 :   Master  and  Servant, 

ZI.  OABRIAQE  OF  GOODS. 

(B)  Bill*   o(   Ladlos,  Sbipplns  Receipts, 
mnA  Speelal  Contraots. 

162  (Tez.Civ.App.)  Where  the  agent  of  a 
carrier  verbally  contracted  with  a  shipper,  the 
carrier  is  liable  on  such  contract,  though  a 
written  bill  of  lading  was  subsequently  drawn 
up  and  accepted,  unless  the  shipper  at  the  time 
of  making  the  verbal  contract  knew  he  would 
be  requiRd  to  sign  the  written  eontTaeL--St. 
Louis,  S.  F.  &  T.  Ry.  Go.  T.  OUUam  &  Jack- 
son, 166  S.  W.  706. 

(D)  TvaaspertrntloK  and  OellTevr  1>r 
Cmrrler. 

1 94  (Tex.Civ.App.)  In  an  action  for  con- 
vertiiv  a  car  load  of  cotton  seed,  plaintiff  was 
entitled  to  recover,  where  he  showed  a  deliv- 
ery to  the  railroad,  unless  it  appeared  that 
shipment  had  been  delivered  to  the  consignee.— 
Elias  V.  Missoiuri.  K.  ft  T.  Ry.  Co.  of  Tuas, 
166  S.  W.  417. 

Evidence  that  cotton  ginner  had  purchased 
OOjOOO  pounds  of  cotton  seed  In  excess  of  that 
shipped  out  and  sold,  excluding  a  shipment  for 
the  conversion  of  which  he  was  suing,  kM  ad- 
missible to  support  bis  claim  that  such  ship- 
ment of  63,478  poonda  was  ddivered  to  tne 
carrim.— Id. 

(F)  Iiosa  mt  »v  iBjarr  to  Qooda. 

I  134  (MaApp.)  In  an  action  against  a  rail- 
road company  for  injury  to  goods,  evidence  Md 
to  sustain  a  finding  that  tbe  goods  were  dun- 
aged  while  in  the  possession  and  under  the  con- 
trol of  defendant.— Connelly  v.  Illin<d8  Oent.  R. 
Co..  166  8.  W.  1077. 

J 134  (Ite.Ov.App.)  In  an  action  against  a 
Iway  C(mipany  for  injury  to  a  shipment  of 
cabbages  on  account  of  the  improper  icing  of 
the  car,  evidence  held  to  sustain  a  verdict 
against  the  carrier.— Qalveston,  H,  &  8.  A. 
Hy.  Co.  T.  Foetche,  166  B.  W.  414. 

<I)  CoDDeetInc  Carriers. 

fil 77  (Tex.Civ.App.)  The  object  of  Rev.  St 
1911,  art.  1830,  snbd.  25,  is  to  relieve  a  ship- 
per of  the  burden  of  proving  the  damage  ac- 
cruing on  each  line,  and  the  Initial  earner  is 
liable  to  him  for  all  tbe  damage,  and  an  appor- 
tionment is  necessary  only  as  between  the  ini- 
tial and  connecting  carriers.— Texas  Gent.  R. 
Co.  T.  McCall,  166  S.  W.  925. 

(J)  Cliarves  Ideas. 

f  194  (Tex.Civ.App.)  One  who  ta  not  tbe  eait- 
signer  or  coufdgnee  of  goods,  and  who  does  not 

receive  the  goods  from  the  carrier  at  tbe  point 
of  destioatioD.  but  who  merely  Indorses  tbe  bill 
of  ladiog.  is  not  liable  for  tbe  freight. — St.  LotJ- 
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is  SoutbwMtera  Bt.  Co.  t.  Browne  Grain  Co., 
188  S  40 

■Where  a  consignee  in  a  bill  of  lading  stipu- 
lating that  the  owner  or  consignee  should  pay 
the  height  assigned  the  hill  of  ladii«  before 
delivery,  and  the  carrier  made  ddivew  to  t*e 
aasignee,  who  purchased  the  goods  frmn  tne 
consignee,  the  conalgnee  was  not  UaUe  for  the 
freight.— Id. 

m.  OABBIAOB  OF  IXVB  STOCK. 

S2I3  (Tex.Civ.App.)  An   unreasonable  delay 
in  the  transportation  of  live  stock  is  not  justi- 
fied by  the  maintenance  by  the  carrier  of  a 
schedule  resulting  in  soch  drt»y'-^t-„ 
F.  &  T.  Ry.  Co.  V.  AmiBtroag,  168  B.  W.  866. 

1218  (Tex.Ciy.App.)  A  statement  in  a  con- 
tmct  for  the  shipment  of  live  stock  that  the 
condition  of  the  cars  and  bedding  was  satisfac- 
tory did  not  relieve  the  carrier  from  liabiUty 
for  failure  to  properly  bed  the  cars;  a  carrier 
not  being  permitted  to  limit  its  cpimnon-law 
liability^-Texaa  Cent.  B.  Co.  T.  McCall,  166  B. 
W.  925. 

5228  (Tei.CIv.App.)  Where,  in  an  action  for 
ay  in  the  transportation  of  cattle  for  sale 
at  stock  markets,  market  reports  covering  the 
time  involved  were  received  In  evidence  without 
objection,  and  the  shipper  testified  to  the  class- 
es and  condition  of  the  cattle  in  the  aeveral 
shipments,  and  gave  market  prices  at  several 
periods,  stating  that  the  shipments  would  be 
fnclnded  in  the  range  of  such  prices,  a  prima 
facie  case  of  market  values  was  ihown.— St. 
Louis,  S.  P.  ft  T.  By.  Co.  v.  Armstrong,  166 
S.  W.  866. 

1228  (Tex.CHT.App.)  Where  a  shipper  of 
live  stock,  required  by  the  contract  to  ac- 
company ft,  was  not  afforded  an  opportunity 
to  do  so,  the  rule  that  the  harden  ai  proof  rest- 
ed on  him  to  show  which  of  the  connecting 
carriers  inflicted  the  injury  to  the  stot^  com- 
plained of  did  not  apply.— Texas  ft  P.  Ry.  Co. 
V.  Tomlinaon,  166  S.  W.  448.  , 

Where  a  carrier  live  stock  contracted  to 
transport  it  to  designated  stockyards,  but  pro- 
ceeded to  take  the  stock  by  a  belt  line  railway, 
the  belt  line  was  but  an  agency  of  the  carrier, 
and  the  shipper,  suing  for  injuries  to  stock,  did 
not  have  the  burden  of  proving  which  earner 
inflicted  the  injuries.— Id. 

S  228  (Tex.Civ.App.)  Where  carriers  claimed 
damages  to  shipment  of  cattle  were  due  to 
plainntTs  negligence  in  unloading  and  dipping 
them  nnder  Quarantine  regulationa,  evidence 
that  the  same  treatment  was  accorded  other 
cattie  which  were  not  injured  held  properly 
excluded,  in  the  absence  of  a  showing  that  they 
were  in  the  same  physical  condition. — Good  v. 
Texas  ft  P.  By.  Co.,  166  8.  W.  67a 

S  230  (Tex.Clv.App.)  In  action  for  injuries 
to  shipment  of  cattle  accompanied  by  plaintiff, 
instruction  that  the  damages  need  not  become 
manifest  on  the  line  of  toe  railway  compaoy 
causing  the  damages,  it  bein^  sufficient  if  the 
damages  were  caused  by  negligence  of  the  rail- 
way company,  held  properly  refused.— Good  v. 
Texas  ft  P.  By.  Co.,  186  S.  W.  670. 

rv.  OARBIAOB  OF  FA88ENOEB8. 

(A)  Relatloa  BetwcM  Curler  «Bd  Pm- 
■enser. 

1235  (Ark.)  Those  of  whom  one  hires  an 
automobile  with  a  chauffeur  to  drive  him  and  his 
guests  where  he  directs  become  a  private  car- 
rier for  hire.- Forbes  v.  Reioman  ft  Wolfort, 
166  S.  W.  568. 

{  247  (Mo.App.)  One  who,  at  an  elevated  sta- 
tion where  the  street  railway  company  main- 
tained a  sign  warning  persons  not  to  board  mov- 
ing cars,  attempted  to  board  a  car  in  motion, 
the  gates  of  which  were  partly  shut,  is  not  a 
passenger.— Speaks  v.  Metropolitan  St  Ry.  Co., 
166  S.  W.  864. 

fi  247  (Tex.Civ.App.)  By  the  common  law  the 
rebtion  of  carrier  and  ]^£senger  does  not 


terminate  until  after  the  passenger  has  alight- 
ed and  has  a  reasonable  time  and  opportunity 
to  leave  the  depot,  the  question  of  what  is  a 
reascHiable  time  and  opportunity  being  one  oi 
fact,  dependent  on  the  circumstaneea  ot  U»e 
particular  case. — Missouri,  K.  ft  T.  By.  Co. 
of  Texas  v.  Cook,  168  S.  W.  453. 

Bev.  St.  mi,  art  6691.  requiring  radro^ 
to  keep  their  passenger  depots  open,  ligbted. 
and  heated  for  one  hour  after  the  departure 
of  passenger  trains  fixes  the  reasonable  time 
within  which  a  passenger  may  remain  in  tb* 
station,  without  tosing  his  right  to  motecboo 
as  BDcb,  At  not  less  than  one  hour.— ^d. 

(B)  Fares,  Tloketa,  and  Special  CMtrarti. 

I  252  (Tex.Civ.App.)  Where  a  carrier  antlwr- 
Ised  its  agent  to  place  on  sale  two  kinds  of  re- 
turn trip  tickets  ».-ontainlng  diflEerent  date  lim- 
its, and  established  rates  for  each  class  of  tk-k- 
ets,  the  carrier  could  not  discrimtnate  against 
a  passenger  by  refusing  to  sell  a  ticket  of  tbe 
class  demended.-^faicago,  B.  I.  ft  O.  Rj.  Co. 
V.  Howell,  166  S.  W.  81.  ^  , 

A  ticket  agent  authorised  to  sell  two  kinds  o! 
return  trip  tickets,  with  different  date  limits 
for  the  return  trip,  most  issue  a  ticket  for  the 
time  limit  demanded  by  a  passenger,  ao'i. 
where  he  inserts,  without  the  &nlt  of  the  pas- 
senger, an  erroneous  date  limit  for  return,  tbe 
passenger  may  recover  the  damages  sostained. 
-Id. 

§  258  (Tex.Civ.App.)  Where  a  pasBencer  tick- 
et purports  to  be  a  contract  ticket  o^red  for 
a  reduced  rate,  the  passenger  is  hound  by  its 
lawful  stlpulations.-tlhicafo,  B.  I.  ft  G.  By. 
Co.  V.  Howell,  166  S.  W.  81. 

(O)  Perfovasaaee  of  Contraet  of  Tramapar^ 

tatloB. 

§277  (Tex.Civ.App.)  Where  a  passenarer  d*^ 
manding  a  return  trip  ticket  good  until  Octo!>-^ 
3l8t  received  a  ticket  good  only  until  Septem- 
ber 15th,  BO  that  he  was  obliged  to  pay  a  sp»^:- 
fied  sum  for  the  fare  home,  he  was  .entitled  to 
recover  the  amount  of  the  fare  so  paid,  minus 
tbe  sum  which  he  failed  to  pay  for  the  return 
trip  ticket  demanded.— Chicago^  B.  I.  ft  O.  By. 
Co.  T.  Howell,  166  8.  W.  81. 

<D)  Persoaal  Injnrlea. 

1 260  (Ark.)  Those  of  whom  one  hires  an 
automobile  with  a  chauffeur  to  drive  him  and 
his  guests  where  he  directs  being  m  private 
carrier  for  hire,  are  required  to  use  ordinary 
care  and  diligence  in  the  performance  of  the 
duty  imposed  on  them  by  toe  contract — Forl>es 
V.  Beinman  ft  Wolfort,  166  S.  W.  563. 

1262  (MoJ^pp.)  One  who  boards  a  moving 
street  car  contrary  to  the  street  railway  «»»- 
pany's  express  rules  is  not  a  passenger,  and, 
though  he  be  in  a  position  of  danger,  the  street 
railway  company's  servants  are  bonnd_  only  to 
use  ordinary  care  to  avoid  injuring  him  after 
discovering  bis  peril.— Speaks  v.  Metropolitan 
St  Ry.  (Jo.,  166  S.  W.  864. 

I  287  (Mo.App.)  For  a  motorman  of  a  street 
car  to  suddenly  accelerate  its  speed  after  leav- 
ing an  elevated  station  is  not  n^lu^ence  ai 
to  one  who  attempted  to  board  the  car  wbile 
in  motion  and  while  the  gates  were  being  cU^- 
ed,  unless  the  motorman  knew,  or  had  reai^a 
to  believe,  that  a  passenger  had  attempted  to 
board  the  car.— Speaks  v.  Metrop(4itan  ht.  Ry. 
Co.,  166  S.  W.  864. 

S  304  (Mo.App.)  One  waiting  at  defendant's 
station  to  meet  a  passenger  was  there  by  im- 

Slied  invitation,  and  defendant  owed  him  the 
uty  of  exercising  ordinary  care  to  maintain 
its  station  buildings  and  platforms  in  reason- 
ably safe  condition  for  such  use.— Starit  v.  Chi- 
cago, R.  I.  ft  P.  Ry.  Co.,  166  S.  W.  850. 

A  railroad  company  was  liable  to  a  boy  who^ 
while  awaiting  the  arrival  of  his  father  on  a 
train,  leaned  against  a  loaded  truck  from  which 
the  support  at  one  end  had  been  broken  ofE.  and 
was  iiQured  by  its  coming^  down  on  his  leg,  as 
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It  was  bound  to  aotleipate  such  actltxui,  and 
the  premises  were  not  safe  vhen  necessary  to 
guard  agatnst  such  traps. — Id. 

S  30S  (Mo.App.}  A  street  railroad's  negli- 
gence in  saddeniy  atarting  a  car,  coneorrlng 
with  the  crowding  of  other  paasengen  as  the 
proximate  cause  of  plaintiff's  injury,  made  it 
liable  as  a  joint  tort-feasor.— Stoltze  v.  United 
Kys.  Co.  of  St.  Louis.  160  S.  W.  1102. 

S3lfi  (Mo^pp.)  The  burden  was  on  the 
plaintiff,  in  an  action  for  Injuries  received  by 
him  from  leaning  against  a  defective  truck  on 
defendant's  station  platform,  where  he  was 
waiting  to  meet  a  passenger,  to  show  that  his 
injury  was  caused  by  defendant's  Diligence. 
—Stark  T.  Cbicag<^  R.  I.  &  P.  Ry.  Co^  166 
S.  W.  850. 

$317  (Tex.Giv.App.)  In  an  action  for  injn- 
ries  to  a  street  car  passenger  falling  from  the 
car  running  on  a  curre,  testimony  of  plaintiff 
that  she  never  at  any  time  got  off  the  car  at 
the  place  of  the  accident  held  admissible  to  con- 
tradict the  testimony  of  the  conductor  that 
plaintiff  deliberately  walked  to  the  car  door 
and  stepped  off  and  fell. — Dallas  Consol.  Elec- 
tric St  Ry.  Co.  V.  Stone,  166  S.  W.  706. 

§318  (Mo.App.)  Evidence,  in  ^an  action  by 
one  who  came  to  a  railroad  station  to  meet  a 
passenger  and  was  injured  by  leaning  against 
a  defective  truck,  held  to .  support  a  verdict 
for  plaintiff.— Stark  v.  Chicago,  R.  I.  ft  P.  Ry. 
Co.,  166  S.  W.  850. 

{316  (Mo.App.)  Evidence  in  an  action 
against  receivers  of  a  railroad  company  for  as- 
sault by  an  employ^  upon  a  MiseiinT  Mi  to 
sustain  a  finding  for  plaintiff.— iSnuth  v.  De 
lano,  166  S.  W.  852. 

§316  (Mo.App.)  Evidence  held  insufficient  to 
show  that  the  motorman  knew  of  or  could  have 
anticipated  the  presence  of  plaintiff's  husband, 
attempting  to  board  the  car  while  it  was  in 
motion ;  hence  the  motorman  was  not  guilty  of 
negligence  in  suddenly  ecceleratinj;  the  car's 
Hpe<>d.— Speaks  v.  Metropolitan  St  Ry.  Co.,  166 
S.  W.  864. 

8  318  (Tex.Civ.App.)  Bvideoce,  in  an  action 
for  injury  to  one  about  to  take  passage  on  de- 
fendttnt's  car  at  a  flag  station  at  a  highway 
crossing,  held  to  authorise  a  finding  of  negli- 
gence.—Texas  Traction  Co.  v,  Sherron,  166  S. 
W.  897. 

And  that  such  negligence  was  the  proximate 
cause  of  thfe  injury.- Id. 

§319  (Mo.App.)  Facts  in  a  railroad  passen- 
ger's action  for  personal  injuries  caused  by  an 
assault  by  the  porter  held  not  to  show  that  an 
award  of  $500  actual  damages  and  $600  pnni- 
tive  damages  was  excessive. — Smith  T.  Delano, 
1G6  S.  W.  852. 

S  320  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  plaintiff's  wife,  her  testimony  that  she 
received  serious  and  permanent  internal  inju- 
ries by  being  thrown  against  the  arm  of  a  seat 
of  the  coach  in  which  she  was  riding  was  not 
physically  Impossible,  so  as  to  require  a  di- 
rected verdict  for  the  defendant— St.  Louis 
Soiithwestem  Ry.  Co.  of  Texas  v.  McNatt,  166 
S.  W.  89. 

S320  (Tex.CivA.pp.)  Whether  a  street  rail- 
way company  was  negligent  in  permitting  the 
exit  door  of  a  car  to  remain  open  so  as  to  per- 
mit a  passenger  to  fall  from  the  car  running 
on  a  curve  held  for  the  jury. — Dallas  ConsoL 
Electric  St  Ry.  Co.  v.  Stone,  166  S.  W.  708. 

i  32 1  (Mo.App.)  In  an  action  for  personal  in- 
juries from  being  thrown  from  a  car  by  its  sud- 
den start,  or  by  being  pushed  off  by  other  pas- 
sengers, instructions  submitting  the  matter  of 
plaintiff  being  pushed  off  by  other  passengers 
held  not  without  support  in  the  evidence, — 
Rtoltze  v.  United  Rys.  Co.  of  St  Louis,  166  S. 
W.  1102. 

In  an  action  for  personal  injuries,  where.there 
was  evidence  that  plaintiff  was  thrown  from  the 


car  by  «  mdden  atart,  or  was  pushed  off  by 

other  passengers,  an  instruction  excluding  de- 
fendant's liabiUty  for  its  negligence  in  suddenly 
starting  the  car  held  properly  refused.— Id. 

1321  n^x.Civ.App.)  In  an  action  for  inju- 
ries to  plaintiff's  wife  caused  by  an  nnasnal 
jar  to  the  coach  In  which  she  was  a  passenger, 
where  there  was  no  evidence  that  she  bad 
warning  that  a  coupling  was  about  to.be  made 
between  coaches,  an  instruction  which  predicat- 
ed m  Tradict  for  the  plaintiff  upon  a  finding, 
among  other  things,  tbat  the  collision  was  with- 
out notice  or  warning  was  not  erroneous.- St. 
Louis  Southwestern  Ry.  Co.  of  Texas  v.  Mc- 
Natt 166  S.  W.  88. 

1321  (Tex.Oiv.App.)  In  an  action  for  injuries 
caused  by  the  failure  of  a  railroad  company  to 
keep  its  station  warmed  and  lighted  for  one 
hour  after  the  departure  of  a  passenger  train, 
as  required  by  Rer.  St  1911,  art.  6591,  a 
charge  held  not  erroneons  as  assuming  that  the 

Elaintiff  was  a  passenger.— Missouri.  K,  ft  T. 
:y.  Go.  of  Texas  v.  Cook,  166  S.  W.  463. 
In  an  action  for  the  failure  of  a  railroad  com- 
pany to  keep  Its  depot  wanned  after  ^e  de- 
parture of  a  passenger  train,  as  required  by 
Rev.  St  1911,  art  6591,  a  special  charge  as 
to  the  du^  of  the  company  ketd  misleading,  as 
possibly  denying  the  duty  of  the  company  to 
keep  its  depot  warm.— Id. 

832)  (Tex.Civ.App.)  Where  plaintiff  testified 
that  he  was  injured  when  the  train,  after  stop- 
ping for  passengers  to  alight,  jerked  in  some 
way,  throwing  him  against  a  seat  the  use  of 
the  terms  "suddenly  moved,  lurched,  and  jerli- 
ed"  in  a  charge  on  negligence,  which  wer»  also 
used  in  the  petition,  held  not  erroneous— St 
Ix>nu  Southwestern  Ry.  Co.  of  Texas  v.  Far- 
ria.  106  S.  W.  468. 

8  321  (Tex.Civ.App.)  In  an  action  for  in- 
juries to  a  street  car  passenger  thrown  from 
the  car  while  running  on  a  curve,  a  charge  held 
to  properly  submit  the  issue  of  the  necugence 
of  the  conductor  in  permitting  the  cut  door 
to  remain  open.— Dallas  Consol.  Bleetric  St 
Ry.  Co.  r.  Stone,  166  S.  W.  708. 

(B)  CoBtrtbvtorr  NeBllKVaee  of  Penini  la- 
Jtired. 

8  328  (MoJlpp.)  One  who  attempted  at  an 
elevated  station  to  board  a  moving  car,  the 
gates  of  which  were  being  drawn  shut,  held 
guilty  of  contributory  negligence  as  a  matter 
of  law,  where  the  step  of  the  car  was  within 
a  few  feet  of  the  guard  rail  at  the  end  of  the 
platform,  at  which  point  the  company  main- 
tained a  sign  warning  the  public  against  board- 
ing moving  cars.— Speaks  v.  Metropolitan  St 
Ry.  Co.,  166  S.  W.  864. 

1333  (Tex.Giv.App.)  One  who  remains  in  a 
railroad  station  for  the  full  hour,  during  which 
Rev.  St.  1911,  art  6591,  requires  it  to  be  warm- 
ed and  lighted,  after  he  has  reasonable  time 
and  opportunity  to  leave,  and  thereby  satHnlts 
himself  to  danger  or  discomfort  cannot  recov- 
er for  the  conseanences  because  his  own  negli- 

rnce  contributed  to  the  result— Missouri,  K. 
T.  Ry.  Co.  of  Texas  v.  Cook,  166  S.  W.  453. 
8  334  (MoJlpp.)  Tht:  public  are  charged  wlUi 
notice  of  consincuons  warnings  maintained  by 
a  street  railway  company  at  an  elevated  sta- 
tion without  proof  of  actual  knowledge.— Speaks 
V.  Metropolitan  St  Ry.  Go.,  166  S.  W.  864. 

8  339  (Mo.App.)  Where  plaintirs  intestate 
negligently  boarded  a  moving  car  which  was 
just  leaving  en  elevated  station,  and  before  be 
could  get  into  a  position  of  safety  on  the  stejps 
the  jerk  of  an  acceleration  of  speed  threw  him 
off  and  he  was  Idlled,  his  own  contributory 
ligence  was  the  proximate  cause  of  the  injury. 

V.  MetropoUtan  St.  Ry.  Co.,  166  S. 

8  346  (Tex.Civ.App.)  In  an  action  for  inju- 
ries caused  by  the  failure  of  a  railroad  com- 
pany to  kefv  its  depot  lighted  and  wanned  for 
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one  hour  after  the  departure  of  a  passenger 
train,  as  required  by  Rev.  St  1911,  art.  6{Sl, 
evidence  Md  aufficient  to  wairant  the  Jury  in 
finding  tliat  the  i^aintiff  was  not  neelicent  in 
remaining  in  the  depot  during  the  full  hoar.— 
Missouri,  K,  &  T.  By.  Oo.  (3  Texas  t.  Cook, 
168  S.  W.  463. 

1346  (Tez.OiT^pp.)  Bvidoice  in  an  action 
tor  injury  to  one  about  to  take  passage  at  a 
railroad's  flag  station,  at  a  highway  crosaing, 
held  to  authorize  a  finding  of  freedom  from  con- 
tributory negligence. — Texas  Traction  Co.  v. 
Sheiron.  166  S.  W.  897. 

(G)  PmaBcnsera'  Bflecta. 

§  405  (Mo.App.)  The  plaintiff,  in  an  action  for 
loss  of  baggage  checked  on  a  railroad,  by  declar- 
ing upon  the  contract  for  the  carriage  of  her- 
self and  baggage,  affirmed  its  validity,  and  vas 
bound  by  a  limitation  of  liability  in  her  ticket, 
which  she  claimed  to  have  signed  without  know- 
ing its  contents  and  because  of  misrepresenta- 
tion.—Ueade  T.  Missouri,  K.  &  T.  By.  Co..  166 
8.  W.  1116. 

CARRYING  WEAPONS. 

See  Weapons. 

CAVEAT  EMPTOR. 

See  Bzecotioa,  1 270. 

CERTIFICATE. 


See  Appeal  and  Error, 
I  99;  Physicians 


rror,  I  1127;  GorporatiMU, 
and  Surgeons,  |  2. 


CHALLENGE. 

See  Jury,  |  lOS. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

See  Venae,  i|  46,  75. 

CHARACTER. 

See  Criminal  Law,  |  86D;  Witnesses,  H  837- 
302. 

CHARGE. 

See  Carriers,  f  194. 

To  jury,  see  Criminal  Law,  |§  14,  761-8£L,  1091, 
1173 ;  Trial,  SS  139,  191-296. 

CHATfEL  MORTGAGES. 

I.  BEQUISITES  AND  VAI.IDITT. 
(B)  Porm   »nd   Contenta    of  iBBtrnmcntB, 

1 48  (Tez.GSv.App.)  A  chattel  mortgage  of 
cotton  described  as  10  bales  of  crop  of  1910 
then  being  picked  and  to  be  ginned  in  F.  coun- 
ty, owned  by  the  mortgagor  free  from  all  liens, 
Asm  not  void  for  nncertaluty,  since  it  could  be 
identified  by  showing  what  cotton  the  mort- 
gagor was  luiving  picked  when  it  was  executed. 
—Burlington  State  Bank  v.  Mu-Un  Mat  Bank, 
166  B.  W.  490. 

{  49  (Tex.C3v.App.)  A  chattel  morteas^-  men- 
tioning seven  horses  and  mules  but  not  describ- 
ing them  except  by  color,  age,  and  height,  and 
not  stating  Oat  the  mortgagor  was  the  owner 
of  the  property  or  where  It  was  rituated,  held 
Void  for  uncertainty  as  to  two  of  the  mort- 
gagor's mules. — BurQngton  State  Bank  y,  Har- 
lin  Nat  Bank,  166  S.  W.  499. 

n.  FIUNO,  BECORDIHG,  AMD  BEG- 
ISTBATIOM. 
(A)  Ovislul. 

i  87  (Tex.Civ.App.)  Bev.  St  1011,  art  6656, 
requiring  chattel  mortgages  to  be  filed  in  ttie 


office  of  the  county  clerk  d  tlie  ooanty  wbert> 
the  property  "shall  tihen  be  sitaated,"  held  t» 
mean  where  it  was  situated  when  the  mortgaae 
was  executed,  and  not  when  it  was  recorded.— 
Burlinxtmi  Sute  Bonk  t.  Marlin  Nat  Bonk. 
166  STW.  400. 

m.  OOMSTRUCTIOir  AXD  OFBKA- 
TIOH. 

CB)  Futlea  w<  Debts  or  UablUOes 

I  1 14  (Tex.Clv.App.)  A  chattel  mortgage 
secure  a  future  debt  of  the  mortgagor  if  that  be 
the  intention  of  the  parties. — Poulter  v.  Weatb- 
erford  Hardware  Co.,  166  S.  W.  364. 

A  chattel  mortgage  executed  by  a  farmer  to  a 
hardware  company  to  secure  certain  notes  and 
"for  all  other  amounts  I  may  now  be  dne  or 
hereafter  become  due,"  as  weU  as  for  tbe  par- 
pose  of  securing  a  line  of  credit  from  the  mort- 
gagee, held  not  to  cover  a  judgment  against 
mortgagor  in  favor  of  a  third  person  which 
mortgagee  purchased.— Id. 

(O)  Propertr  Horts«a:e«,  «*id  S!a<mt«B  ud 
Intereats        Partlca  Ther«ta. 

S  H  7  Tex.Civ.App.)  A  chattel  mortgage  of 
10  bales  of  cotton  of  the  crop  of  1910  then  be- 
ing picked  and  to  be  ginned  m  a  certain  county 
would  not  convey  ■  any  specific  bales,  but  to 
equity  would  be  sufficient  to  convej  an  interest 
in  the  cotton  described  in  the  proportion  of  10 
bales  to  the  entire  amount  then  being  picked  by 
the  mortragor.— Burlington  State  Bank  t.  Mar- 
lin Nat.  Bank,  166  S.  W.  499. 

(D)  Lien  and  Prlorltr> 

S  138  (Tex.Civ.Aini.)  Where  a  tenant  on  Oc- 
tober 7th  mortgaged  10  bales  of  cotton  of  the 
crop  of  1910  then  being  picked  in  a  certain 
county,  a  showing  by  the  landlord  that  be  pur- 
chased 12  bales  of  the  tenant  after  October 
IBth  held  not  to  support  a  Judgment  in  favor 
of  tbe  mortgagee  a^nst  llie  landlord  for  the 
excess  over  the  landlord's  lien. — Barllngtim 
State  Bonk  v.  MorUn  Nat  Bank,  166  S.  W. 
499. 

9  147  (Tex.CtT.App.)  Party  to  whom  mort- 
gaged pianos  were  delivered,  without  mortga- 
gee's consent,  for  repairs  and  tuning  held  not 
entitled  to  retain  possession  until  cbarges  were 
paid  as  against  tbe  mortgagee,  where  it  knew 
of  the  mortgage.— Jesse  French  I^ano  St  Organ 
Co.  V.  EUiott,  166  S.  W.  20. 

8  150  fTeT.Civ.App.)  Under  Kev.  St  1911. 
art.  5655,  declaring  chattel  mortgages  without 
immediate  delivery  void  as  against  creditors 
and  subsequent  mortgagees  In  good  teith  oole^ 
forthwith  filed  for  record,  fteJd  that  a  mortgage 
filed  seven  days  after  execution  was  not  filed 
"forthwith,"  and  was  void  as  against  mort- 

fages  subsequent  to  its  filing. — Buriington  State 
tank  V.  Marlin  NaL  Bank,  166  S.  W.  490. 
1153  (Tex.Giv.App.)  Under  Rev.  St  1911. 
art.  5656,  declaring  every  chattel  mortgage 
without  immediate  delivery  abairfutely  void 
against  subsequent  mortgagees  in  good  faith  un- 
less filed  in  the  proper  county  office,  Md  that 
"good  &ith"  was  synonymous  with  conscience 
and  embraced  those  obligations  Imposed  upon 
one  dealing  with  property  by  tbe  circumstances 
surrounding  it  at  the  time.— Burlington  State 
Bank  v.  Marlin  Nat  Bank,  166  S.  W.  499. 

tV.  RIGHTS  AHD  UABIUTIES  OF 
PAKTIES. 

8  161  (Mo.App.)  Where  a  chattel  mortage 
aath(U'ized  the  mortgagee  to  take  possesoion  on 
default,  and  the  mortgagee  acquired  possesrion 

f»eaceably  to  repair  the  chattel  when  the  last 
nstallment  of  the  price  had  been  overdue  for 
more  than  a  year,  it  could  refuse  to  return 
the  chattel  untu  the  balance  was  paid.— l%omp- 
son  V.  White  Sewing  Mach.  Col,  166  S.  W.  805. 

8  161  (Tex.CIv.App.)  Chattel  mortgage,  au- 
thorizing mortgagee  to  take  possession  upon  de- 
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fault  or  if  he  felt  nnsftfe,  held  valid  and  to  en- 
title him  to  take  uraBsesBion  without  the  mort- 

Ja.goi'n  cooaent.  if  he  could  do  bo  'peaceably.— 
esse  French  Piano  &  Organ  Co.  t.  Slliott,  166 
S.  W.  20. 

5  161  (Tez.CiT.App.)  A  chattel  mortgage 
which  provides  that  on  default  in  the  payment 
of  the  notes  at  maturity,  or  in  case  the  mort- 
gagor shall  violate  any  of  the  conditions  of 
the  mortgage,  etc,  the  mortgagee  shall  have  the 
right  to  immediate  possession,  gives  the  mort- 
S^agee  the  right  to  Immediate  possession  for  noo- 
paymmt  of  the  notes  at  maturi^.~8tata  Ex- 
c'faange  Bank      Smith,  166  S.  W.  666. 

§  170  (TexCiv.App.)  Party  who  acquired  pos- 
sessioQ  of  mortgaged  pianos  without  the  consent 
of  either  the  mortgagor  or  mortgagee  held  to 
have  converted  them  by  refusing  to  deliver  them 
to  the  mortgagee,  unless  its  charges  for  stor- 
age, titniDg,  and  repairs  were  paid,  and  unless 
the  mortgagor  consented  to  such  delivery. — 
Jesse  French  Piano  &  Organ  Co.  v.  Elliott,  166 
S.  W.  29. 

S  173  (Tex.CIv.App.)  In  action  for  conversion 
against  party  claiming  right  to  hold  mortgaged 
pianos  until  its  charges  for  storage,  tuning,  and 
repairs  were  paid,  evidence  held  insufficient  to 
show  that  it  was  given  possession  by  the  mort- 
easor.— Jesse  French  Piano  &  Organ  Co.  v.  Ell- 
liott.  166  S.  W.  28. 

f  173  (Tex.Clv.App.}  A  chattel  mortgagee  out 
of  possession,  but  entitled  to  possession  at  the 
time  of  the  levy  of  an  attachment  in  an  action 
by  a  third  person  against  the  mortgagor,  may 
maintain  the  statutory  action  for  ua  trial  of 
the  right  of  property.— State  Exchange  Bank  v. 
Smith.  166  S.  W.  666. 

A  chattel  mortgagee  out  of  poasession  but 
endtied  to  possession  at  the  time  of  the  levy  of 
an  attachment  of  the  mortgaged  chattels  in  an 
action  by  a  third  person  against  the  mortgagor 
may  maintain,  though  a  nonresident,  the  statu- 
tory action  for  the  trial  of  the  right  of  the 
property.— Id. 

A  cliattel  mortgagee  failing  to  take  immediate 
possession  of  the  chattels  on  the  nonpayment  of 
the  debt  at  maturity  and  accepting  partial  pay- 
ments or  written  consent,  on  a  compromise  with 
the  mortgagor  of  the  indebtedness  after  the 
levy  of  the  attachment,  to  tabe  possession  of 
the  property  in  controversy  when  released  from 
the  levy,  is  not  thereby  estopped  from  maintain- 
ing  the  statutory  action  for  the  trial  of  the 
right  of  property. — Id. 

-vni.  FATMEirr  or  pebfobmance 

OF  COMDITXON.  HKT.BA«B,  AND 
SATISFACTION. 

1 240  (Mo.App.)  Where  a  chattel  mortgagor 
BJid  mortgagee  agreed  to  Immediate  sale,  the 
mortgagee  to  look  to  the  proceeds  for  immedi- 
ate payment,  and  a  sale  was  made  by  a  third 
person  by  agreement  who  obtained  the  proceeds, 
the  mortgage  lien  was  terminated,  and  the 
mortgagee  could  alone  look  to  the  proceeda.— 
Jjowe  T.  Soott,  166  S.  W.  8S9. 

IX.  FOBECLOSUBE. 

1252  (Mo.App.)  Where  a  chattel  mortgagee 
•obtained  peaceable  pc^session  of  the  mortgaged 
property,  its  refusal  to  redeliver  to  the  mort- 
gagor onlees  the  balance  of  the  debt  which  was 
then  overdue  was  raid  was  a  sufficient  demand. 
—Thompson  t.  White  Sewing  Mach.  Co..  166  S. 
W.  898. 

CHEAT. 

See  Frand. 

CHECKS. 

See  BUIa  and  Notes. 

CHILDREN. 

See  Bastards;  Guardian  and  Ward;  Infants. 


CHOSE  IN  ACTION. 

See  Assignments. 

CITIZENS. 

See  Constitutional  Law,  S8  205-208. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  SS  20&-208. 

CUIM  AND  DELIVERY. 

See  Beplevin* 

CLAIMS. 

See  States,  1 171. 

CLASS  LEGISLATION. 

See  ConstitQtlona]  Law,  H  205-208. 

CLUBS. 

See  Associations. 

COLLATERAL  AGREEMENT. 

See  Frauds,  Statute  of,  H  17,  23. 

COLLATERAL  ATTACK. 

See  JodgmeBt;  {|  604^ 

COLLATERAL  UNDERTAKINGS. 

See  Guaranty. 

COLLECTION. 

See  Banks  and  Banking  f  171. 

COMMERCE. 

See  Carriers;   Master  and  Servant,  S3  '-^50- 
264 ;  Telegraphs  and  Telephones,  S  33. 

IT.  SUBJECTS  OF  BEQVUiTION. 

S  27  (Tex.Civ,App.)  Terminal  railway  com- 
pany held  engaged  in  interstate  commerce, 
though  it  did  not  participate  In  through  rates, 
was  not  a  party  to  the  bills  of  lading,  and 
though  its  charges  did  not  come  from  the  ship- 
per, but  were  made  directly  against  the  compa- 
nies using  its  terminal  facilities  on  a  wbeelage 
basis.— State  v.  Houston  Belt  &  Terminal  By. 
Co.,  166  a.  W.  88. 

m.  MEANS  AND  HETH0D8  OF  BEO- 

'  ULATION. 

f69  (Tex.av.App.}  Bev.  St  1911,  art.  7384, 
imposing  a  tax  on  terminal  railway  companies 
equal  to  t  per  cent,  of  their  gross  receipts,  held 
to  impose  an  occupation  tax,  and  not  invalid 
BB  imposing  a  burden  on  interstate  commerce, 
as  applied  to  a  terminal  company  doing  domestic 
and  interstate  business. — State  v.  Houston  Belt 
ft  Terminal  Ry.  Co.,  166  S.  W.  83. 

The  state  has  power  to  levy  a  valid  occupa- 
tion tax  upon  the  domestic  business  of  a  com- 
pany owning  and  operating  a  terminal  railway 
within  the  state  and  transacting  both  interstate 
and  domestic  business.— Id. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

See  Depositions. 

COMMISSIONS. 

See  BrokesB,  H  40-6i. 

COMMON  CARRIERS. 

See  Carriers. 
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COMMON  COUNTS. 

See  Aammpsit,  Action  of. 

COMMON  LAW. 

See  Adoption,  1 1 ;  BUls  and  Notefl.  H  1^6. 1^  *> 
CarrierB,  I  247;  Costs,  {  3;  Death,  {  U; 
Evidence,  |  80;  Infanta,  1 16. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMPENSATION. 

See  Attorney  and  Caient,  K  96,  145-167:  Brok- 
ers, U  40-64;  Eminent  Domain,  U  101-164; 
Master  and  Servant,  59-82. 

COMPETENCY. 

See  Criminal  Law,  (  396:  Evidence,  H  B36- 
546;  Witnesses,  {f  161-208,  390. 

COMPETITION. 

Bee  Trade-Harks  and  Trade-Names,  ||  8-09. 

COMPLAINT. 

See  Indictment  and  Information. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromiae  and  Settlement 

COMPROMISE  AND  SETTLEMENT. 

See  Rdease. 

{6  (Tex.CiT.App.)  Where  plaintiff  and  de- 
fendant, two  claimants  for  a  tract  of  land,  en- 
tered into  a  compromise  agreement,  whereby 
they  agreed  to  sell  the  disputed  tract  and  divide 
the  proceeds,  pMotiC  could  recover  under  the 
agreement,  though  it  was  afterwards  determined 
tut  the  tract  belonged  to  defendant — Baker  t. 
Heney.  166  8.  W.  m 

i  17  <Tez.Glv.App.)  Where,  in  action  involv- 
ing title  to  land,  one  of  the  heirs  of  the  deceased 
defendant,  with  authority  from  the  others,  en- 
tered into  a  written  agreement  settling  the  con- 
troversy, which  was  acquiesced  in  by  all  of  the 
heirs,  held,  that  they  were  estopped  thereby, 
wlietner  or  not  the  agreed  Jud^ent  settilng 
the  suit  was  ralid^— Gastleberiy  t.  Bnasey.  166 

a  w.  14. 


COMPUTATION. 


See  Time. 


CONCEALED  WEAPONS. 

See  Weapona. 

CONCLUSION. 

See  Evidence,  H  471-481;  Pleading.  {  8. 

CONDEMNATION. 

See  Eminent  Domain. 

CONFESSION. 

See  Criminal  Law,  H  519-63& 

CONFIRMATION. 

See  Judicial  Sales,  {  31. 

CONFLICT  OF  LAWS. 

See  BilU  and  Mote^  1 117;  Contracts,  i  2. 

CONGRESS. 

See  Evidence,  |  34. 

CONNECTING  CARRIERS. 

See  Carriers,  1 177. 


CONSIDERATIOli 

See  Bills  and  Notea,  f  83;  Coatneti,  M  47-71. 

CONSPIRACY. 

See  Homicide,  |  306. 

CONSTITUTIONAL  LAW. 

See  Corporations,  S  99:  Costs,  I  322;  Coun- 
ties, «  2,  12,  155,  183,  190;  Court*.  H  H». 
231;  Drains,  i  67;  Elections,  |  11;  Emi- 
nent Domain,  U  2,  101;  Highways.  H  95. 
122:  Homestead,  |g  119.  134,  142:  Infants, 
fg  12,  16;  Insurance,  S  602;  Intoxicating 
Liquors,  {§  14.  15.  31;  Municipal  Corpora- 
tions, S  121 ;  Schools  and  School  Districts.  { 


167;  Statutes. 
141. 


96,  106,  110%,  118.  122, 


n.  coHSTRirOTioir.  opekatiov, 

AlTD  EKFOBOEMElfT  OF  OOIT. 

sTmrnoKAL  pbotisions. 

S  1 2  (Ky.)  The  Constitution  is  not  a  technical 
Instrument,  and  should  not  be  ao  construed  as 
to  defeat  the  substantial  pntposes  of  its  adop- 
tion.—Board  of  Penitentiary  Cfxn'n  t.  Spencr. 
166  S.  W.  1017. 

g  26  (Ark.)  The  Legislature  has  power  to  make 
such  laws  as  are  not  expreeely  or  by  necessary 
implieatioD  pmhlblted  by  the  Gonatltatlon.— 
HcClnre  t.  Topf  ft  Wright,  166  S.  W.  174. 

143  <Tex.Civ.App.)  Surviving  parents  of  a 
deceased  who  are  entitled  to  a  right  of  action 
for  bis  wrongful  death  cannot  complain  that, 
nnder  Rev.  St.  1911,  art.  4699,  which  is  part 
of  the  act  providing  for  actions  for  wrongfnl 
death,  the  widow  has  brought  an  action  for  the 
benefit  of  all,  on  the  ground  that  it  wonld  de- 
prive them  of  their  rights  without  doe  process, 
for  they  take  the  rlgbt  subject  to  the  remedy.— 
Oalvest^  H.  &  S.  A.  Ky.  Go.  t.  Pennington, 
366  S.  W.  464. 

S  49  (K7.)  It  is  the  duty  of  courts  to  prevent 
the  ignoring  of  the  Constitution  by  individoaU 
or  by  other  departments  of  the  government,  and. 
when  the  Coostitution  has  t>een  ignored  or  dis- 
regarded, the  court  should  interpose  its  author- 
ity^ .which  is  as  extensive  as  the  case  may  re- 
quire.—Board  of  Penitentiary  Com'rs  v.  Spen- 
cer, 166  S.  W.  1017. 

I  48  (Ark.)  A  statute  must  be  plainly  at  va- 
riance with  the  Constitution  before  the  conn 
will  so  declare  it— MeClnre      Toot  ft  Wright. 

166  S.  W.  174. 

S48  (Tex.)  If  a  statute  is  not  manifestly  in 
conflict  with  some  provision  of  the  Consdtntioa. 
it  must  he  sustained  I17  tib»  courts.— fflssa  r. 
Pool,  166  S.  W.  376. 

Id  testing  the  constitutionality  of  a  statute, 
the  language  must  receive  such  construction  as 
will  conform  it  to  anv  oonstitutiooal  limita- 
tion or  xequirement,  It  it  be  aascepdhle  of  aach 
interpretanon.— Id. 

m.  DisTBXBimoir  or  oovebh- 

MENTAX  FOWEBfl  AND 
FUNOTZOVa 
(A)  I<«a4el«ttv«  Pow«Mi  mnA  DeMvatlom 

I  83  (Mo.)  The  Legislature  may  'delegate  the 
authority  to  create  benefit  districts  and  deter- 
mine the  percentage  of  the  benefits  to  be  as- 
sessed for  a  local  improvement  to  cheers  of 
public  corporationa,  and,  eo  long  aa  they  ar-t 
within  their  auUmrity.  thdr  acta  cannot  b« 
questioned  because  of  want  of  notice  to  proper- 
ty owners  before  creating  the  districts  and  fix- 
ing the  percentage  of  the  benefits.— Embree  v. 
Kansas  City-Liberty  Boulevard  Road  IMsL, 
166  S.  W.  282;  Stepp  v.  Same.  Id.  201; 
Klein  V.  Kingshighway  Koad  Diet  w  Kew  Ma- 
drid County.  Id. 
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^70  (AriE.)  The  gneetlcm  whe^er  a  law  Is 
wise  or  not  is  for  the  LegiBlatnre,  and  its  ac- 
tion in  that  respect  is  not  reviewable  by  the 
courts.— Eubanks  v.  PatreU,  166  S.  W.  172. 

i  70  (Ky.)  TjQless  it  appears  tbat  a  particular 
statute  is  forbidden  by,  or  conflicts  mtb,  some 
provision  of  the  Constitution,  the  court  will  not 
attempt  to  control  the  legialetive  department, 
and  will  not  pass  on  the  propriety  or  wisdom 
of  the  laws  that  are  enacted. — Board  of  Peni- 
tentiary Com'ra  v-  Spencw,  166  S.  W.  1017. 

f  70  (Texj)  Am  Acta  33d  Leg.  c  35.  J  7,  cre- 
ating the  Clifton  independent  school  district, 
does  not  conflict  with  anj;  provision  of  the  Con- 
stitution, it  ia  not  invalldl  though  its  passage 
was  procured  by  fraa4  Bnd  it  is  nnfair.— iQlasa 
V.  Pool,  166  8.  W.  876. 

i  70  p?ex.Civ.App.)  The  Legislature  is  not 
the  ultimate  arbiter  of  the  constitutionality  of 
its  acts,  but  Boch  authority  is  lodged  in  the 
judicial  branch  of  tfae  eoreininent— Woods  v. 

Ball,  lee  S.  W.  4. 

IX.  PBIVII.EGES  OB  XBfMTnOTIES. 
AMIk  OLA8S  I.EOI8I4ATIOH. 

S  205  (Ark.)  Acta  1913,  p.  180,  relative  to  is- 
suance of  liquor  license  on  petition  of  majority 
of  adult  white  inhabitants  of  town  or  city,  held 
not  to  violate  Const.  AtIl  art  2,  }  18,  as  grant- 
ing privileges  or  LmmunitieB  to  one  class  of  citi- 
Kn8.-~McClure  v.  Topf  &  Wright,  166  8.  W. 
174. 

f  206  (Ark.)  Acts  1913,  p.  180,  regulating  the 
Issuance  of  liqaor  licenses,  held  not  to  violate 
Count.  V.  S.  Amend.  14.— McCIure  v.  Topf  & 
Wright,  166  S,  W,  174. 

g  208  (Mo.)  A  statute  whlcb  embrscee  all  i>er- 
S0D6  and  things  that  naturally  belong  to  the 
same  class  and  are  similarly,  situated,  and  ou 
whom  it  must  operate  uniformly  and  equally, 
is  not  invalid  as  clasa  legislation. — Embree  v. 
Kansas  City-Liberty  Boulevaid  Road  Dist.,  166 
S.  W.  282 ;  Stepp  v.  Same,  Id.  291 ;  Klein  v. 
Kingshlghway  Road  Dist  of  New  Madrid  Coun- 
ty, Id. 

Rev.  8t.  1909,  K  10611-10625,  authorizing 
special  road  districts  snd  Bx>ecial  taxes  for  ben- 
eUts  for  road  improvements,  held  not  class  leg- 
islation becsiise  authorizing  taxation  of  real 
estate  according  to  value  exclwire  of  buildings 
thereon,  but  including  orchards,  vineyards,  and 
other  such  betterments.-— Id. 

XX.  DUB  PBOOESB  OF  I.AW. 

S  272  (Teno.)  Workhouse  Act  (Shannon's 
Code,  i  7423),  providing  that  a  prisoner,  who 
escapes,  when  recaptured  shall  be  made  to  work 
out  the  costs  of  the  same,  held  uncooBtitutional 
as  denying  the  due  process  of  law  guaranteed  by 
Const.  arL  1.  S  8.— Strong  v.  State,  166  S.  W. 
967. 

{ 274  (Mo.)  Laws  1013,  pp.  14&-154,  giving 
the  probate  court  in  counties  of  less  than  50,- 
000  population  jurisdiction  to  provide  for  the 
care  and  control  of  children  under  17  years  of 
age  who  are  delinquent,  is  not  an  invasion  of 
personal  right  or  a  denial  of  due  process  of  law 
in  that  it  Interferes  with  the  parental  right  of 
Control  of  children. — State  ex  lel.  Cave  v.  Tinch- 
er,  166  S.  W.  1028. 

S290  (Mo.)  Special  taxes,  levied  under  Rev. 
St  1906,  H  lOeil-10625,  providing  for  special 
road  districts  and  special  taxes  for  benefits  for 
road  improvements,  do  not  deprive  an  owner  of 
his  property  without  due  process  of  law  merely 
because  they  are  levied  without  notice,  when 
they  can  only  be  collected  by  suit.  In  which  the 
owner  msy  set  up  all  bis  defenses.— Embree  v. 
Kansas  City-Liberty  Boulevard  Road  Dist,  166 
8.  W.  282;  Stepp  v.  Same.  Id.  201;  Klein  v. 
Kingshlghway  Road  Dltt  of  New  Madrid  Coun- 
ty. Id. 


Bev.  St  1909,  |  10615,  dtrldlng  tpecial  roact 
districts  into  three  beneficial  zones,  and  assesS' 
ing  the  lands  in  each  at  a  different  percentage^ 
without  notice  to  the  property  owners,  does  not 
deprive  the  owners  oc  their  properbr  without 
due  process  of  law,  In  violation  of  Ctmst  art. 
2,  J  So.— Id. 

Rev.  St  1909,  {  10615,  providing  for  the  divi- 
sion of  special  road  districts  into  three  zones 
and  the  asseasment  of  the  lands  in  each  at  a 
different  percentage,  does  not  deprive  the  own- 
ers of  their  property  without  due  process  of 
law,  though  the  valuation  of  the  lands  in  each 
zone  is  made  by  the  board  of  commissioners 
without  notice,  when  tbe  taxes  can  omly  be  col- 
lected by  suit — Id. 

{290  (Tex.Civ.App.)- A  paving  assessment 
against  the  property  of  a  street  railway  compa- 
ny, made  under  Bev.  St  1911,  art.  1013,  with- 
out any  notice  or  opportunity  for  hearing  to 
the  company,  on  the  question  of  the  amount  of 
the  assessment  or  benefits  is,  despite  Const,  art. 
1,  I  17,  void,  as  working  a  deprivation  of  nrop* 
erty  without  due  process,  contrary  to  Const 
art.  1,  I  19,  U.  S.  Const  Amend.  14.— Texas- 
Bitulithic  Co.  Abilene  St.  By.  Co.,  166  S.  W. 
433.  . 

CONSTRUCTION. 

See  Chattel  Mortgages,  U  114-168:  Constitu- 
tional Law,  if  12-48 ;  Contracts,  fiS  143-212  ; 
Deeds,  SI  90-129:  Evidence,  »  460-461; 
Onaran^,  {  46;  Pleading.  S  34;  Statutes, 
If  178-267;  TrustsJI  134^161;  Vendor  and 
Purchaser,  |  GO;   WUls.  fi|  43&-675. 

CONSTRUCTIVE  TRUSTS. 

See  Trasts,  ||  02H.  86. 

CONTEMPT. 

Sea  Grand  Jnr7,  S  36. 

CONTEST. 

See  Elections.  f|  288-306. 

CONTINGENT  REMAINDERS. 

See  Wille.  i  634. 

CONTINUANCE. 

See  Appeal  and  Error.  I8  818.  966. 1043;  Crim- 
inal Law,  H  590-603,  1000. 

{6  (Ey.)  Defendants  were  not  entitled  to  a 
continuance  over  the  term  to  allow  them  to  file 
defense  after  the  overruling  of  their  demnrrer, 
though  tbey  should  have  been  given  a  reason- 
able opportunity  to  tender  an  answer  during 
the  term.— Baird  v.  Prewitt  166  S.  W.  771. 

1 17  (Ky.)  An  application  for  continuance,  in 
proceedii^  to  remonstrate  against  the  anneza- 
tioo  of  territory  to  a  town,  filed  by  plaintiflTa 
attorneys  on  the  ground  tbat  tbey  did  not  have 
time  to  prepare  the  case  for  trial,  held  properly 
denied.— Preston  v.  Town  of  Paintsviile,  166  S. 
W.  188.  ' 

8  30  (Tpx.Civ.App.)  Allowing  plaintiff  to 
amend  his  petition  after  the  case  had  gone  to- 
trial,  without  granting  defendant  a  continuance, 
is  largely  a  matter  of  discretion,  where  the 
amendment  simply  enlarges  on  the  cause  of  ac- 
tion, and  does  not  require  of  defendant  any  evi- 
dence not  before  reqoired.- Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  James  B.  &  Charles  J.  Stubbs, 
166  S.  W.  699. 

8  31  (Mo.App.)  Where  a  petition  for  injnri» 
to  a  servant  bv  tbe  caving  in  of  a  ditch  chan- 
ed  negligence  m  ordering  plaintiff  into  it  with- 
out Ehoring  up  tbe  sides,  tbe  admission  of  evi- 
dence that  plaintiff  was  an  inexperienced  man 
and  defendant  was  negligent  in  ordering  him  in- 
to the  ditch  to  shore  it  up  constituted  a  vari- 
ance, which  entitled  defendant  to  a  continuance 
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'for  Burprise  on  a  proper  appticatioii.-~McDonald 
T.  Central  IIIinoiB  Const  Co.,  166  S.  W.  1087. 

1 44  (Ky.)  The  trial  conrt  did  not  err  in 
OTemtling  defendant's  motion  for  a  continuance 
upon  the  filing  of  an  amended  petition^  where 
the  motion  was  not  supported  by  affidavit  Bbow- 
ing  the  grounds  therefor,— I>h(snix-JelU<w  Coal 
Ca  t:  Giant,  166  S.  W.  812. 

CONTRACTS. 

See  Action,  S  27;  Assignments;  Asadmpsit, 
Action  of;  Attorney  and  Client,  S  145: 
Banks  and  Banking,  §S  171.  315;  Bills  and 
Notes;  Bonds:  Brolcera:  Cancellation  of 
InstrumentB ;  Carriers.  SS  o2.  252,  258 ;  Chat- 
tel Mortgages;  Compromise  and  Settlement; 
Corporations,  §|  82.  426;  Covenants :  Dam- 
ages, S  120;  Deeds:  Depositaries:  Descent 
and  Distribution,  i  82 ;  Eterows,  §  1 ;  Evi- 
dence. K  165,  417-461 ;  Exchange  of  Prop- 
erty; Frauds,  Statute  of;  Guaranty;  Hus- 
band and  Wife,!  1S8;  Insurance;  Interest: 
Ijandlord  and  Tenant,  J  34 ;  UmitatioD  of 
Actions,  11  24,  127 ;  LotterieB,  V  8 :  Mar- 
riage;  Master  and  Servant,  fl  3-44;  Me- 


Snrety,  Iteceivers.  8  101 ;  Reformation 

of  InstrommtB ;  Release ;  Sales ;  Schools 
and  School  DUtricts,  8  72 ;  Specific  Perform- 
ance ;  StipulationB ;  Subrogation ;  Torts,  J 
12;  Trial,  88  192,  235,  240;  Trusts,  ^  17. 
18;  Usury,  I  ISO;  Vendor  and  Purchaser; 
Waters  and  Water  Couraes,  J§  206,  247; 
Wills,  i  100;  Witnesses.  S  161;  Work  and 
Labor. 

I.  REQUISITES  AND  TAUDITT. 
<A)  If«tw«  and  Bssentlmla  In  General. 

82  (Mo.App.)  In  an  action  on  an  Iowa  con- 
tract, where  there  is  neither  proof  nor  grounds 
for  presumption  as  to  the  law  of  Iowa,  the  law 
«f  Missouri  will  be  applied.— Davis  v.  HcCoU, 
166  S.  W.  1113. 

§  5  (Tex.Giv.App.)  Where  defendant  took 
notes  which  were  then  being  sued  on  by  plain- 
tiff under  an  agreement  with  former  owners 
ttiat  he  Bhonld  receive  the  10  per  cent,  attor- 
ney's fees  stipulated  therein,  wiui  knowledge  of 
such  agreement,  and  that  the  suit  was  pending, 
held,  that  defendant  was  bound,  as  upon  a  con- 
structive contract,  to  pay  the  attorney's  fees  to 
plaintiff  upon  the  Jndgment  being  taken  in  de- 
fendant's name.--C»LldweU  t.  Stalcnp.  166  S. 
W.  110. 

f  10  (Tez.Civ.App.)  Agreement  by  vendor  al- 
so owning  dam  and  water  power  to  erect  Irri- 
gation pump  and  furnish  water  for  irrigation 
purposes  had  not  unilateral  and  unenforceable; 
the  pnndiaser  having  also  assumed  obligations 
to  the  vendor^AbiMj  v.  Roberts,  166  S.  W. 

(B)  Parties,  Proposals,  aaA  Aeeevtance. 

8  26  (Ark.)  A  valid  contract  may  be  entered 
Into  by  negotiations  carried  on  through  the  mail 
and  by  telegrams.— Porter  v.  Gossell,  166  S.  W. 
583. 

When  parties  conduct  negotiations  through  the 
mail,  the  contract  is  completed  the  moment  a 
letter  accepting  the  offer  is  mailed,  provided  it 
is  done  with  due  diligence  after  receipt  of  the 
proposal,  and  before  any  intimatioii  that  it  is 
withdrawn. — Id. 

$28  (Ky.)  Stricter  proof  is  required  of  a  con- 
tract between  near  relatives  to  pay  for  personal 
services,  etc.,  rendered  in  the  family  tlian  is 
required  to  brove  ordinaEy  contracts.— Allen  v. 
Allien,  166  S.  W.  211. 

CD)  Coaalderatloa. 

i  47  (Ark.)  A  statement  1^  the  owner  of  land 
40  one  of  several  agents  authorised  to  find  a 


purchaser  that  saeh  agent  was  entitled  to  tb'' 
oommissions  could  not  constitute  a  contract  t» 
pay  him  the  commissions,  if  it  was  made  aft-r 
a  sale  bad  been  consummated  throagh  anoibrt 
agent ;  there  being  no  raHtsideiatlon  therefor.— 
Murray  v.  MUler,  166  8.  W.  636. 

854  (Mo.App.)  An  agreement  by  defendant, 
who  misappropriated  whisky  sold  and  shipptHi 
plaintiff  to  a  third  person,  to  pa^  plaintiff  ibi 
claim  gainst  the  third  persoiL  was  not  8Upp'>Ti- 
ed  by  a  considers tion  unless  plaintiff  released  tlte 
third  person  and  he  had  released  defendant  on  ac- 
count of  Its  wrongful  misappropriation  of  ih» 
whisky.— L.  &  A.  Scharff  Distilling  Co.  t, 
Sgringfield  Coal,  Ice  &  Transfer  Co.,  166  S.  W. 

8  71  (Tex,Civ.App.)  A  promise  by  a  parcha<— : 
of  merchandise  from  a  dealer  indebted  to  the  fill- 
er of  the  merchandise  to  pay  the  debt  if  the  d*':i]- 
er  did  not  do  so,  made  in  consideration  of  tb^- 
seller  forbearing  to  attach  the  merchandise.  «&« 
supp<ated  by  a  sufficient  consideration. — Wil- 
llams  V.  City  Nat  Bank.  166  8.  W.  180. 

(B)  Talldlir  ot  Assent. 

f94  (Tez.CSv.App.)  Fraud  is  ground  for  re- 
scinding a  contract— South  Texas  Mortgage  Ca 
V.  Coe.  166  S.  W.  419;  Same  v.  Erwin,  Id.  4£L 

A  verbal  promise  to  do  something  in  the  fu- 
ture, which  Is  a  material  inducement  to  the  ez^ 
cution  of  a  contract,  and  is  relied  upon  by  the 
promisee,  is  fraud,  authorising  the  resriMioB 
of  the  contract,  if  the  promisor  had  no  infn- 
tion  of  fulfilling  the  promise  when  it  waa  made. 
—Id. 

8  99  (Ky.)  Evidence  htld  to  show  that  at  the 

time  of  the  execution  of  a  contract  one  of  th^ 
parties  was  in  such  a  weak  mental  and  physics! 
condition  as  to  be  incapable  of  contracting.— 
Volz  V.  ScuUy,  166  S.  W.  1015. 

(F)  Lecalltr  of  Obieci  and  ot  Constdcra' 
tion. 

8  117  (Ky.)  A  contract  for  the  manufactare 
and  sale  of  railroad  tiea  for  a  year,  Unding  de- 
fendant not  to  purchase  ties  fnnn  any  oOier  per^ 
sou  in  the  district,  held  not  invalid  as  an  on- 
reasonable  restraint  of  trade,  or  an  effort  to  ere 
ate  a  monopoly.- Mitchell  Taylor  Tie  Go.  v. 
Whitmker.  IM  &  W.  19S. 

n.  CONSTBUOTIOir  AND  OPBRA^ 
TION. 

(A)  Gftneral  Rale«  of  ConBtrHetloa. 

8  143  (Tez.Civ.App.)  The  meaning  of  words 
in  a  cmtract  is  governed  by  the  intent  of  the 
parties,  and,  though  the  terms  are  not  ambigo- 
oua,  the  situation  of  the  parties,  the  eabj«ci- 
matter,  and  other  circumstances  may  be  look*^ 
to,  and  a  party  will  be  bound  by  that  meaniE; 
which  he  Knew  the  other  party  sopposed  the 
words  to  bear.— Dublin  Electric  Jk  Gas  Co.  v. 
lliompBOn,  166  S.  W.  113. 

8  147  (Mo.App.)  In  constrmng  a  written 
contract,  the  conrt  must  give  effect  to  the  in- 
tention of  the  parties  as  ezpressed  in  the  in- 
stnitnent.— IThrich  v.  Globe  Rurety  Co.  of  Kan- 
sas City,  166  8.  W.  845. 

8  169  (Mo.App.)  In  ascertaining  the  intent  uf 
the  parties,  a  contract  should  be  read  in  the 
light  of  the  <drcumstaDces  of  the  partieB  at  the 
time  of  its  ezecution,  where  there  ia  uncertain- 
ty  or  ambiguity  in  the  language. — Ubrich  v. 
Globe  Surety  Co.  of  Kansas  City,  166  S.  W. 
845. 

8  174  (Tex.Civ.App.)  An  ezception  Is  intendf^ 
to  take  out  of  the  contract  that  which  wouk! 
have  been  l&duded  in  it  but  for  ttie  exception.— 
Sooth  Tezas  Mortgage  Co.  v.  Coe,  166  S.  W. 
418;  Same  v.  Erwin,  Id.  422. 

8  1 76  (Ky.)  In  an  action  on  a  building  con- 
tract, evidence  held  sufficient  to  go  to  the  jurj- 
on  the  question  whether  certain  items  were  ex- 
tras not  Indnded  in  the  original  contraet.— 
Thompson  v.  M.  Boy4  *  Son,  166  S.  W.  213. 
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(B)  Pwrttea. 

f  187  (Mo.App.)  A.  contract  between  two  par- 
'  ties  npon  a  Taud  consideration  may  be  enforc- 
'  ed  a  third  party  when  entered  into  for  his 
direct  benefit,  thoufb  tbe  third  party  is  not 
named  in  the  contract,  and  was  not  in  privity 
to  the  CfKDBideratiion.— Uhricb  Globe  Snrety 
Co.  of  Kuaaa  aty,  166  S.  W.  846. 

Sabjc«t-M«ttev. 

§  )92  <Ky.)  A  written  instrament  AeM  to  en- 
title complainant  to  share  in  tbe  purchase  of 
certain  land  for  specnlative  parposes  on  con- 
tributing one-half  of  tbe  purchase  price  and 
expenses,  and  not  to  entitle  htm  to  sSare  in  tbe 
land  on  his  loaning  his  credit  to  raise  the  mon- 
ey to  carry  out  the  contract — Bajisett  t.  Bas- 
sett,  166  8.  W.  763. 

J 212  (Tex.CiT.App.)  Under  an  agreement 
ereby,  in  consideration  that  plalntilf  would 
obtain  land  at  a  low  price,  derendant  was  to 
convey  an  interest  to  plainnff  and  another  for 
$1,500  or  to  convey  such  interest  when  sales 
of  timber  and  land  equaled  that  amount,  but 
not  providing  any  time  in  which  it  ahoald  be 
performedj  a  reasonable  time  was  Implied,  to 
be  determined  under  all  the  facta  and  circum- 
atancea.— Johnson  v.  Mansfield,  166  S.  W.  027. 

ZXI.  MODIFZGATION  ASm  MEBOEB. 

S  245  (Ey.)  A  written  InstTDment,  granting  to 
complainant  an  option  to  shnre  equally  with 
defendant  in  the  purchase  of  land  on  his  paying 
one-half  of  the  price,  expenses,  interest,  costs, 
and  taxes  held  to  merge  all  prior  verbal  nego- 
(iatioiw.— Buaett  t.  Bamett,  166  8.  W.  768. 

V.  PEBFOBaCAHOE  OB  BBEAGK. 

S  275  (Mo.App.)  Where  tbe  plans  required  the 
contractor  to  install  plate  glass  mirrors  for  the 
medicine  cases  in  the  bathrooms,  and  the  con- 
tractor installed  inferior  mirrors,  he  was  lia- 
ble to  tbe  owner  for  his  damages.— UUler  v. 
Daman,  166  S.  W.  809. 

S  280  (Tex.Civ.App.)  Plaintiff,  who  was  con- 
testing tor  a  prize  offered  for  tbe  greatest 
amount  of  money  paid  In  for  scholarships  in  de- 
fendant's business  college,  was  entitled  to  credit 
for  certain  tables  which  defendant  accepted  as 
part  payment  for  a  scholarship  procured  by 

jiiaintiff-— Draughon's  Practical  Business  Col- 
ege  V.  Dorsett,  166  S.  W.  495. 

$  300  (Mo.App.)  A  building  contractor  was 
not  entitled  to  extension  of  time  for  completing 
work  because  of  delay  caused  by  others,  where 
written  claim  for  extension  was  not  made  as 
required  by  the  controct.— Hiller  v.  Daman, 
166  8.  W.  SS9,  foUowing  Ward  v.  Haren,  119  S. 
W.  446. 

Delay  in  commencing  work  under  building 
contract,  due  to  third  party  having  placed  mac- 
adam on  the  lots,  held  such  a  delay  as,  under 
tbe  contract,  the  contractor  was  required  to 
make  claim  for  in  writing  as  a  basis  for  an  ex- 
tension of  time.— Id. 

Doing  of  excavation  work  which  building  con- 
tract contemplated  misht  be  required,  and  for 
which  it  fixed  prices,  held  not  sucb  extra  work 
as  entitled  the  contractor  to  an  extension  of  time 
for  completing  the  work. — Id. 

J  305  (Tex.Civ.App.)  Where  defendant,  who 
offered  a  prize  to  the  person  procuring  the  great- 
est amount  for  scholarships  in  its  business  col- 
lege, did  not  require  that  the  money  for  the 
scbolarsbip  sbould  be  collected  after  the  con- 
teat  began,  and  accepted  money  paid  by  a  con- 
testant knowing  that  a  nnall  part  of  It  had 
been  collected  before  the  contest  be  cannot  com- 

{>lain,  as  against  such  contestant,  that  the  col- 
ection  was  made  before  the  contest — Draogh- 
Mi'fl  Practical  Bnsfneas  College  t.  Dorsett,  166 
a  W.  48S. 


i3IO  (Ark.)  If  an  oitite  contract  to  drill  a 
well  for  a  stipulated  price  was  not  p-erformed 
and  the  wwk  was  not  accepted,  no  recovery 
can  be  bad.— Brown  t.  Vestal,  166  8.  W.  606. 

n.  ACTIONS  FOB  BBEACH. 

8  345  (Mo.App.)  Where  building  contractor, 
sued  for  delay  in  completion,  admitted  the  ex- 
ecution of  the  contract  and  pleaded  waiver  of 
the  time  limit,  plaintiff  held  entitled  to  rely  on 
provision  of  contract  requiring  claims  for  ex- 
tenrion  of  time  to  be  made  in  writing,  though 
he  did  not  allege  it  in  hla  reply.— Hiller  v.  Da- 
man, 166  S.  W.  869. 

{ 346  (Ho.App.)  In  an  action  for  breach  of  a 
eontract  for  the  sale  of  a  livery  business,  in 
that  defendants  had  failed  to  procure  the  les- 
sor's necessary  assent  to  tbe  assignment  of  a 
lease,  evidence  that  defendants  violated  an 
agreement  not  to  open  a  rival  establishment  in 
the  same  neigbborbood  fceld  irrelevant— Ordel- 
beide  v.  Traube,  166  S.  W.  1108. 

1 353  (Ark.)  In  an  action  on  a  contract  to 
bore  a  well,  an  instruction  that  If  plaintiffs  en- 
tered upon  tbe  contract,  continued  performance 
until  they  had  reached  water  sufficient  to  make 
a  Sowing  well  and  were  then  prevented  by  de- 
fendant from  further  performance,  plaintiffs 
could  recover  the  full  contract  price,  less  the 
cost  of  cutting  off  the  pipe  a  proper  distance 
from  tbe  ground  and  cementing  it  held  appU- 
cable  to  the  evidence  and  proper.— Brown  t. 
VesWl,  166  S.  W.  558. 

CONTRADICTION. 

See  Witnesses.  U  38(M14. 

CONTRIBUTION. 

8ee  Corporations,  I  368;  Principal  and  Sure- 
ty, |  194 ;   Trial,  f  252. 

CONVERSION. 

See  Trover  and  Conversiim. 

CONVEYANCES. 

See  Assignments;  Chattel  Mortgages;  Deeds; 
Fraudulent  Conveyances;  Insane  Persons,  | 
61;  Vendor  and  Purchaser. 

CONVICTS. 

See  Constitutional  Law,  §  272:  Costs.  S§  294. 
322;  False  Imprisonment  S  o;  Railroads,  S8 
366,  897;  Trial.  §  125. 

CORAM  NOBIS. 

See  Appeal  and  Error.  |  544 ;  Judgment  i  334. 

CORPORATIONS. 

See  Associations,  S  24;  Bankruptcy,  {  303: 
Banks  and  Banking;  Bills  and  Notes,  S  92; 
Bonds.  8  62;  Carriers;  Evidence,  jiS  341, 
461 ;  Frauds.  Statute  of.  (  56  ;  Garniahment 
I  196;  (ras,  ^  14;  Highways,  S  90;  Licenses, 
I  11'  Municipal  Corporations;  Penalties,  f 
16  ;  Railroads  ;  Street  Kailroads  ;  Teleftrapha 
and  Telephones ;  Waters  and  Water  Courses, 
U  206-247. 

I.  INCOBPOBATIOir  AND  OBOAN- 
IZATION. 

I  r8  (Ky.)  Ky.  St  3  B3».  subsec.  7,  does  not 
require  that  a  corporation's  articles  shall  state 
the  authority  of  its  officers  with  reference  to  the 
execution  of  writings  and  obligations  of  the  cor- 
poration, which  may  be  regulated  by  by-laws, 
under  section  542.— Williamsburg  Cauning  Co. 
V.  De  Laney,  166  3.  W.  192. 

(28  (MoJlpp.)  A  corporation  is  a  de  facto 
corporation  where  there  ia  a  law  antborizinc 
soeli  a  corporation,  and  where  it  has  attemptea 


IB  Dse.  Dig.  A  Am.  Dig.  Kay  M*.  Sarlsa  ft  iBdsotes  set  same  topio  and  seotloa  <b  NUMBBR 


Digitized  by 


Google 


166  SOUTHWESTERN  BBPOBTEB 


1334 


to  orgaiUEe  under  It  and  is  transacting  bosinest 
in  a  eoTpotate  name.— Bialto  Co.  t.  Miner,  166 
B.  W.  ^ 

nr.  OAJPITAZ!.  STOGK,  AMD  DZVI- 

(B)  8mftMPl»tl«B  tm  Stoek. 

S76  (Tex.GiT.App.)  A  subacriptloD  contract 
for  the  porchase  price  of  a  portion  of  the  capi- 
tal stock  of  a  corporation  created  by  an  increaee 
in  the  amount  of  its  -  authorized  capital  atock 
is,  when  not  in  violation  of  law,  a  valid  and 
enforceable  obligation.— 0>pe  v.  PitEer,  166  S. 
W.  447. 

S  76  (Tex.CiT.A.pp.)  Where  notes  riTcn  for 
cwporate  stock  were  attached  to  ana  made  a 
part  of  the  snbecrlption  contract,  the  rejection 
of  the  notes,  t(«etoer  with  the  failure  to  de* 
Uver  the  shares  to  the  person  contracting  for 
them,  justified  him  in  concluding  that  the  sub- 
scription contract  had  been  rejected. — Amicable 
Life  Ins.  Co.  v.  Kenner.  186  S.  W.  462. 

1 80  (Tex.CiT.App.)  Statements  by  an  agent 
in  taking  subscriptions  for  the  increased  capital 
stock  of  a  life  insarance  company  held  mere 
pnffiDg  inducements  or  promises  for  future  per- 
formance, and  not  fraudulent  misrepresenta- 
tions.— T.  fitzer,  166  8.  W.  447. 

1 82  (Tei.CiT.App.)  Where  defendant's  agent 
KceiTcd  money  for  it  on  a  stock  subscription, 
defendant  was  liable  tor  the  money  in  its  agent's 
hands,  and  hence  was  liable  for  its  return  if 
the  contract  under  which  the  money  was  paid 
required  its  return  in  certain  contingencies, 
which  happened.— Amicable  Idfe  Ini.  Co.  t. 
Kenner.  166  S.  W.  462. 

1  82  (Tex.CiT.ApP')  Under  an  agency  contract 
whereby  plaintitc  was  to  purchase  shares  of 
the  stock  of  defendant  company,  agreement  that, 
on  termination  of  the  agency,  the  company 
would  repurchase  the  stock  at  the  price  paid 
for  it  held  valid,  where  the  stock  was  not  a  nart 
of  the  original  unsubscribed  stock.— Hesae  En- 
.  velope  Co.  of  Texas  t.  Addison,  166  8.  W.  898. 

.  188  (Tex.CiT.App.)  Where  a  stock  subscrip- 
tion contract  proTided  that  $S  a  share  should  be 
paid  in  cash  txi  the  corporation's  agents  as  com- 
pensation for  services,  the  corporation  could  not 
object  that  they  accepted  a  leas  sum  from  the 
purchaser,  except  that,  upon  rejection  of  the 
contract,  it  was  bound  to  return  the  sum  ac- 
cepted by  the  agents  under  the  provision  re- 
quiring the  return  of  the  amount  paid  In  case 
the  contract  was  rejected.— AmicaMe  Life  Zus. 
Co.  T.  Kenner,  166  S.  W.  462. 

fOO  (Tex.CiT.App.)  A  finding  that  represen- 
tations by  an  agent  for  an  insurance  company  In 
selling  stock  Involred  future  contingendes  and 
were  speculatiTe  and  conjectural  held  not  in- 
consistent with  other  findings  as  to  what  the 
representations  were.— Cope  v.  Pitzer,  166  8. 
W.  447. 

(C)  Isane  of  CertlflMtea. 

1 99  (Tex.CiT.App.)  Const,  art.  12.  I  6,  and 
Kev.  St.  1911,  arts.  4726,  Bubd.  "e,"  4733,  and 
1146,  prohibiting  the  issuance  of  stock  except 
for  money  received,  labor  done,  or  property  re- 
ceived, held  not  to  prevent  a  life  insurance  com- 
pany from  contracting  to  sell  an  increase  of  its 
capital  stock  and  from  taking  notes  of  the  sub- 
scribers in  payment  therefor,  where  the  stock 
was  not  issued  until  the  notes  were  fully  paid. 
—Cope  T.  Pitzer,  166  S,  W.  447. 

TI.  OFFIOOtS  AMD  AOEMT8. 

(D)  Uabllftr  <or  C*v»oMto  Debts  mM€ 
Aeta. 

1 327  (Ky.)  Where  stockholders,  who  were 
guarantors  or  sureties  on  a  note  executed  by 
the  corporation,  executed  renewal  notes  and  put 
up  their  stock  as  collateral,  they  were  equally 
liable  as  between  themselves,  though  the  amount 
of  stock  each  held  was  unequal,— <!rawford  t, 
Wiedemann.  liOd  8.  W.  686. 


1 357  (Ky.)  An  action  by  a  creditor  of  m  baik> 
mpt  corporation  which  incurred  jiMl«*t>todn-« 
in  excess  of  the  charter  limit  permitted  by  Kj, 
Stat  I  639.  subeec  8,  brought  against  :i« 
directors  under  section  5S0,  is  not  an  eqoitab..- 
action  in  which  all  creditors  need  join,  bat  is  u 
individual  action  and  may  be  maiDtaiiw^  Ir 
each  creditor.— Nnekelf  v.  BobhuNn-FetteCt  Cu 
166  B.  W.  972. 

8  360  (Ky.)  In  an  action  under  Ky.  St.  t  SSf-. 
by  a  creditor  against  directors  of  a  oorporatx^ 
on  the  ground  that  they  had  permitted  tbe  cor- 
poration to  exceed  tbe  charter  Umit  *>€  ixuiebci!- 
oess  permitted  by  section  689,  nbmee.  8.  iIm 
petition  need  not  allege  tliat  tbe  creditor  dA 
not  know  that  the  corporation  liad  exceeded  i:* 
limit  of  indebtedness;  that  being  a  mmtter  -i 
defense.— Nuckels  v.  Roblnaon-Pettatt  Co^  19i 
8.  W.  972. 

{368  (Ky.)  Where  defendant  and  otb^r 
directors  executed  a  note  to  obtain  s  loan  f.r 
tbe  corporation,  and  the  corporation  deCaolted. 
defendant  cannot  escape  his  liability  for  ctA- 
tribution,  where  the  other  directors  deposited 
to  the  credit  of  the  corporation  an  amount  aoS- 
cient  to  pay  the  note  which  was  discliarged  wit ., 
the  corporation's  checlc- Halt  t.  Gleasan.  l'>> 
S.  W.  60& 

vn,  ooBPOBAnjpgwEBs  ahd 

T.TABTT.TTIES. 

(B)  BeprcseiilatloD  ot  Corpontltkai  ky  Of- 
Seers  Mad  Aseata. 

8426  (Tex.CiT.App.)  Where  the  officers  an! 
directors  of  defendant  corporation  paid  $75  * 
month  for  five  months  under  an  emploympot 
contract  for  a  year,  made  by  its  president  with- 
out authority,  such  acts  constituted  a  rutifira- 
tion  of  the  contract  for  the  entire  term. — Miller 
V.  Sealy  Oil  MUl  &  Mfg.  Co.,  166  S.  W.  1182. 

S  428  (Mo.App.)  Notice  to  a  conoratioa  of 
matters  affecting^  its  rights  will  he  deemed  con* 
municated  to  it  if  reported  to  any  ageot  liaving 
authority  to  act  for  it  in  the  particular  mat- 
ter, or  whose  du^  it  is  to  convey  the  iDforraa- 
tion  to  the  board  of  directors.— Griffith  t.  8a- 
preme  Council  of  Royal  Arcanum,  106  S.  W. 

Corporations  will  be  taken  to  haTe  been  ad- 
vised as  to  facts  within  the  knowledge  of  its 
officers,  e^ecially  with  respect  to  that  part  of 
the  corporate  buadneai  over  which  the  oBaet 
has  some  control— Id. 

(F)  ClvU  AatloBa. 

I  513  (Ky.)  In  an  action  on  a  corporate  note 
and  mortgage,  tbe  fact  that  the  officer  who  ex- 
ecuted the  instruments  was  authorized  to  do 
so  need  not  be  pleaded  by  plaintiff:  the  want 
of  authority  being  matter  of  defense. — Wil- 
liamsburg  Canning  Co.  v.  De  Laney,  166  8.  W. 
192. 

1514  (lfo.App.)  A  plea  that  plidntiff  corpo- 
ration is  not  a  corporation  either  de  jure  or  it 
facto,  and  consequently  not  entitled  to  sue,  krU 
not  a  plea  of  ultra  vires  but  a  plea  of  nul  tiel 
^^oration.— Rialto  Co.  v.  Miner,  106  S.  W. 

1 519  (Ky.)  In  an  action  for  the  price  of 
goods  sold  on  a  written  order  which  was  signed 
by  the  defendant  personally,  a  finding  tbat  tbe 
goods  were  sold  to  the  defendant,  and  not  to  a 
corporation  represented  by  him  as  he  eLaimrd. 
Aeld  not  fl^ran^  against  the  evidence.— Kim- 
ooa  v.  American  Box  Ball-Co.,  166  8.  W.  224. 

Xn.  FOREIOK  COBPOBATIOHS. 

i  633  fMo.App.)  In  an  action  by  an  Illinois 
corporation  formed  in  compliance  with  Hurt's 
Her.  St.  111.  1909,  {{  1-G,  50,  61,  as  shown  by 
certificates  of  the  secretary  of  stote,  id 
view  of  decisions  and  evidence  as  to  the  Illinois 
Law,  that  its  specification  of  its  object  to  ac- 
quire a  building  and  carry  on  a  atoraer  buM- 
nen  tiier^n  nffielently  stated  an  object  for 
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'hicb  a  corponitlon  miRlit  be  iKally  formed  on- 
er such  law.— Hialto  Co.  v.  mner,  166  S.  W. 
29. 

S  659  (McApp.)  A  lessee  dealing  witb  his  lee- 
or  as  a  foreign  corporaticai  and  exbibitins  a 
ounterclaim  or  demand  against  ft,  when  eued 
1  this  state  for  arrears  of  roit,  may  not  ehal- 
mge  the  lessor's  corporate  eztatencfc — Rlalto 
\o.  V.  Miner,  166  S.  W.  629. 

8  661  (M'o.App,)  An  lUinoia  corporation,  an- 
horized  as  buco  to  make  a  lease  of  offices  in  a 
uilding  in  Chicago  on  breach  of  the  terms 
hereof,  Jteld  entitled  to  maintain  its  action  in 
his  state  against  the  lessee,  a  citizen  of,  and 
ound  In.  the  itate.— Bialto  .Co.  t.  Minor,  166 
!.  W.  629. 

COSTS. 

Appeal  and  Error.  IS  395,  781.  1221 ;  At- 
torney and  Client.  C  b6  ;  Drains,  S  91 ;  In- 
junction, S  26 ;  Municipal  Corporations,  S 
1040. 

NATURE,  GROUNDS,  AND  EXTENT 
OF  RIGHT  IN  GENERAI.. 

$  3  (Mo.App.)  Costs  were  not  recoverable  at 
ommon  law,  and  are  pecnliarly  a  ttatatory 
reature,  and  none  may  be  taxed  unless  author* 
Bed  by  statute— In  re  Davis,  166  S.  W.  341. 

S42  (ArlE.)^  Where,  In  an  action  by  a  broker 
or  commission,  the  owner  admitted  his  liabil- 
ty  for  a  commission  either  to  plaintiff  or  to  an 
nterveoing  broker,  it  was  error  to  tax  the  own- 
•T  with  the  costs  of  the  action,  upon  awarding 
udement  in  favor  of  the  intervening  broker; 
ilaintiff  l>eing  liable  for  the  costa.— Mnrray  v. 
kliller,  166  STW.  S36. 

m.  PBRgOOT,  FROPERTYt  AMD 
FUNDS  I.TABT.18. 

S  96  (Ky.)  A  police  judge,  in  issuing  warrants 
'or  violation  of  an  ordinance,  having  acted 
vitbtn  bis  jurisdiction  and  in  good  faith,  costs 
ihoiild  not  be  awarded  against  him.  on  his  be- 
Dg  prohibited,  because  of  invalid!^  of  the  or- 
linance,  from  enfordnc  it  by  the  warrants.— 
i^besapeake  &  O.  By.  Co.  T.  Harmon,  166  S. 
«r.  786, 

V.  AMOUNT,  RATE,  AND  irBMS. 

I  173  (Tex.CHT.AppJ  Plaintiff  in  garnishment 
Md  not  entitled  to  recover  attorney's  fees 
igainst  the  garnishees ;  the  only  attorney's  fees 
iliowable  being  those  authorized  by  statute  to 
:he  garnishee.— WEiggoner  v.  Briggs,  166  S.  W. 
50. 

TU.  ON  APTEAI.  OR  ERROR.  AND 
ON  NEW  TRIAX  OR  MOTION 
THEREFOR. 

S260  (Ark.)  Where  there  is  no  contention  as 
to  the  facts,  and  all  questions  of  law  had  been 
passed  upon  by  the  state  and  United  States 
Supreme  Courts,  the  court  will  impose  damages 
upon  the  appellant  for  delay ;  the  judgment  hav- 
ing been  superseded.— Cairo,  T.  A  B.  B.  Co.  v. 
Brooks.  166  S.  W.  167. 

S  260  (Mo.App.)  Where  defendant  had  many 
times  admitted  his  indebtedness  and  implored 
plaintiff  for  extensions  of  time,  and  did  not  deny 
it  until  suit  was  instituted,  10  per  cent,  damages 
must  be  awarded,  under  Rev.  St.  1009,  S  20S4, 
for  vexatious  appeal,  upon  affirmance,  on  de- 
fendant's  appeal,  of  judgment  for  plaintiff. — 
Wittenberg  v.  Fisher,  166  S.  W.  1106. 

Tin.  PAYMENT  AND  REMEDIES 
FOR  0OI.I.E0TION. 

i  273  (Ho.App.)  An  Injanction  will  not  lie  to 
restrain  a. sheriff  from  enforcing  a  fee  bill  al- 
leged to  be  void.— Farris  v.  ^ithpeter,  166  S. 

W.  655. 


A  "fee  bUl"  is  tlie  proper  procMs  to  collect 
fees  due  to  officeia  and  wUnesses  against  the 
party  for  whom  services  are  rendered.— Id. 

A  motion  to  quash  a  fee  bill  or  levy  there* 
under  may  be  filed  In  ncation  as  well  as  in 
term  time,  In  view  of  Rev.  St  1909,  |  2244.— Id. 

IZ.  IN  ORIMINAX.  PROSECUTIONS. 

S  294  (Tenn.)  Under  Shannon's  Code,  U  7006, 
7619-7^,  the  state  is  liable  for  costs  for  con- 
fining in  the  coanty  jail  one  convicted  of  a 
felony;  the  commutation  in  tiie  sentence  not 
changing  the  grade  of  the  offenBe.~-Wool«n  v. 
State,  166  8,  W.  594. 

Acts  1891,  e.  128,  |  11,  covers  the  safe-keep- 
ing in  a  workhouse  before  and  after  conviction, 
on  commutation  from  penitentiary  confinement. 
-Id. 

J  317  Crex.Cr.App.)  On  affirmance  of  a  con- 
viction defendant's  sureties  were  liable  on  the 
recognisance  on  appeal  for  costs.— Tafolla  v. 
State,  166  S.  W.  608. 

S322  (Tenn.)  Workhouse  Act  (Shannon's 
Code,  S  7423),  providing  that  a  prisoner,  who 
escapes,  when  recaptured  shall  he  made  to  work 
out  the  costs  of  the  same,  Md  unconstitutional. 
—Strong  T.  State,  166  S.  W.  967. 

COTENANCY. 

See  Tenancy  in  Conmion. 

COUNTERCLAIM.  * 

See  Set-Off  and  Oonnterclaim. 

COUNTIES. 

See  Appeal  and  Error,  (  77 ;  DeiMwitarles,  | 
6:  District  and  Prosecuting  Attorneys; 
Highways,  §  72 ;  Intoxicating  Liquors,  gjl  14, 
31,  40;  Levees,  f  2 ;  Limitation  of  Actions, 
H  11,  102;  Mandamus,  H  14,  72,  73. 

1.  ORBATION,  AIiTE3EUkTION.  SZnr- 

ENCE,  AND  POLITIOAL 
FUNCTIONS. 

{  I  (Tex.Civ.App.)  A  county  is  1^  Rev.  St 
1911,  art  1865,  a  body  corporate  and  politic^ 
Comanche  County  v.  ^nrks,  166  S.  W.  470. 

S2  (Tex.Civ.App.)  Acts  33d  Leg.  (1st  Called 
Sess.)  c.  85,  creating  Dunn  county  out  of  a  por^ 
tion  of  Duval  county,  held  unconstitutional,  tn 
violation  of  Const  art  9, 1 1,  subd.  2,  providing 
that  no  new  county  shall  be  created  so  as  to  ap- 
proach nearer  than  12  miles  to  the  county  seat 
of  a  coanty  from  which  it  may  be,  in  whole  or 
in  part  taken.— Woods  v.  Ball,  166  S.  W.  4. 

1 12  (Tex.Civ.App.)  Const  art  9,  |  1,  subd. 

2,  providing  that  no  new  county  shall  be  cre- 
ated BO  as  to  approach  nearer  than  12  miles  to 
the  county  seat  of  the  county  from  which  it  may 
be  taken,  means  that  the  distance  from  the  new 
county  to  the  county  seat  of  the  mother  county 
shall  be  measured  in  a  straight  line.— Woods  v. 
Ball,  166  S.  W,  4. 

n.  OOTERNMENT  AND  OFtlOSRfl. 

(B)  Conntr  Seat 

S  29  (Ky,)  A  court  of  equity  held  not  to  have 
jurisdiction  of  the  contest  of  the  election  pro- 
vided for  by  Acts  1912,  c.  46,  8  7,  to  determine 
the  location  of  a  county  seat  for  the  new  coun- 
ty of  McCroary.— Wilson  v.  Town  of  Whitley. 
166  S.  W.  775. 

(C)  CovBtr  Boaird. 

|47  (Tex.Civ.App.)  A  county  Is  by  Rev.  St 
1911,  art  1365,  a  body  corporate  and  politic, 
and  acts  by  the  commissioners'  court  and  the 
acta  of  the  court,  made  in  good  faith  within  the 
scope  or  apparent  scope  of  its  authority,  are 
the  acts  of  the  county. — Comanche  Connb  v. 
Burks,  166  S.  W.  470. 
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m.  PBOFEBTT.  OOHTItAOn,  AMD 
T.TAWTT.TTIEg. 

(D)  Torts. 

8  141  (Tex,Civ.App.)  Where  a  eoODty  in  its 
corporate  capacity  commits  a  wrong  in  relation 
to  property  in  which  others  are  interested,  the 
county  i>  liablo.— Omaneha  Coanbr  T.  Burka, 
166  S.  W.  470. 

IV.  FISOAI,  KANAOElCBirF,  POBUO 
DEBT,  8S01TB.TTXE8,  AHD 
TAZATIOK. 

1 155  (Tex.CiT.App.)  Under  Const,  art.  7,  |  6. 
providing  for  the  inveBtment  of  proceeds  on  a 
sale  of  county  school  lands,  the  commisfiioners' 
court  of  a  coun^,  in  investing  proceeds,  acts  io 
a  Judicial  or  quasi  judicial  capacity,  and  the 
county  is  responsible  for  such  investments. — 
Comanche  County  v.  Burks,  166  S.  W.  470. 

Under  Const  art  7,  |  6,  making  a  county  re- 
sponsible for  all  investments  of  proceeds  of  a 
sale  of  its  school  lands,  a  count?  is  responsible 
for  the  proceeds,  r^rdleas  of  the  form,  or  le- 
gality of  the  investment,  attempted  to  be  made 
by  the  commissioners'  court — Id. 

I  (61  (Tex.Civ.App.)  A  county  diverting  the 

f)roceed8  on  a  sale  of  itfl  school  lands  is  proper- 
y  ctiargeable  with  interest  on  the  misappropri- 
ated fund.— Comanche  County  r.  Burks,  166  8. 
W.  470. 

8  1 83  (Tex.Civ.Ai^.)  The  proceeds  of  a  sale 
of  school  land  of  a  county,  required  by  Const, 
art.  7,  8  6,  to  be  invested  in  specified  classes  of 
bonds,  may  not  be  diverted  to  the  general  pur- 
poses of  the  county,  and  bonds  issued  by  the 
county  therefor,  and  bonds  so  issued  are  invalid. 
—Comanche  County  v.  Burks,  166  S.  W.  470. 

8  190  (Ry.)  A  tax  in  excess  of  the  SO  cents 
on  the  $100,  authorized  by  Const.  1 167,  cannot 
be  justified  because  numerous  citizens  of  the 
county  requested  it  and  pledged  thenuelvea  not 
to  resist  collection^Haminond  t.  Lester,  166 
S.  W.  976. 

A  tax  levied  by  tlie  fiscal  court  of  a  county 
in  excess  of  the  60-cent  limit  prescribed  by 
Const  i  157,  is  void,  though  the  order  directed 
its  colleetim  for  each  magisterial  district  and 
ita  expenditure  for  flie  bofldliig  and  improving 
of  the  roads  of  each  district,— la. 

Const.  8  157,  fixing  the  maximum  tax  rate  for 
counties  at  50  cents  on  the  $100,  is  mandatory, 
and  any  tax  in  excess  of  that  rate  Is  Told.- Id. 

8  1 95  (Tex.Civ.App.)  A  count?  which  has 
wrongfully  diverted  and  appropriated  proceeds 
of  a  sale  of  school  lands  of  the  county  is  liable 
for  the  misappropriation.— Comanche  County  v. 
Burks.  166  S.  W.  470. 

8  196  (Tex.CivApp.)  In  the  absence  of  anj 
statute  on  the  subject,  an  action  by  the  treas- 
urer and  superintendent  of  schools  of  a  coun- 
ty, and  officers  of  independent  school  district 
of  the  county,  and  dtisens  in  their  individual 
right  against  the  county  and  the  commissioners' 
court  to  ascertain  the  amount  of  proceeds  of 
school  lands  which  have  been  diverted  and  to 
enforce  the  trust  imposed  on  the  county,  is 
maintainable.— Comanche  Connty  t.  Bntka,  166 
S.  W.  470, 

VI.  ACTIONS. 

8  213  (Tex.Civ.App.)  Rev.  St  1911,  art  1366, 
does  not  apply  to  an  action  to  enforce  the  trust 
imposed  on  a  county  to  hold  county  school  lands 
and  the  proceeds  on  a  sale  thereof  in  trust  for 
the  public  schools.— Comanche  County  t.  Bnrks, 
166  S.  W.  470. 

Where  the  demand  sued  on  wan  presented  to 
the  commissioners'  court,  but  it  refused  to  grant 
the  relief,  the  mere  failure  of  the  clerk  to  enter 
the  proceedings  on  his  minutes  did  not  prevent 
an  action  against  the  county  'on  the  demand, 
notwitbBtaDding  Rev.  St.  1911,  art  1366.— Id. 

COUNTY  BOARDS. 

See  Counties,  i  47. 


COUNTY  SEATS. 

See  Counties,  8  29. 

COUPLERS. 

See  Master  and  Servant,  88  256,  25& 

COURTS. 

See  Appeal  and  Error,  »  47,  S38.  387.  544.  562. 
828,  742,  773.  792.  TW.  1032,  1172 :  Bail,  8 
94  ;  Constitutional  Law,  88  46,  70, 274  ;  Coun- 
ties, fi  29:  Criminal  Law.  88  575.  101S>-Kr>2. 
1070^ ;  Dismissal  and  Nonsuit  8  81 ;  Di- 
vorce, 8  332 ;  Dower,  t  69 ;  Eminent  Domain. 
§8  172.  185 ;  Equity.  I*  3,  30,  46 :  E^rideIK«. 
1  41;  Highways.  «  77 ;  Infant^  8  1^1 
Judgment  J  Justices  of  the  Peace  ;  Manda- 
mus, 8(72,78;  Prohibition;  Statotea,  f  98 ; 
Trial.  H  Ul-194,  390;  Venue,  |  75. 

L  KATTTBE.  EXTENT,  AMD  EXEHOISB 
OF  JURISDICTION  EN  OENEaAI^ 

8  I  (Mo.)  Where  the  jurisdiction  o£  tbe  court 
is  defined  by  the  Constitution,  the  Legislature 
cannot  ordiikarily  diminish,  oiiaige,  or  inter- 
fere with  tach  juriadietioo. — State  ex  reL  Cave 
T.  Tlneber.  166  S.  W.  102& 

n.  ESTABU8HMENT,  ORaANIZA* 
TION.  AND  PROCEDUBE  IH 
OENEBAI,. 

(D)  R«l«s  of  DeelalOB,  AdlBdlcmtt«»>.  Opla- 
t*»a.  mmA  Record*. 

8  89  (Mo.)  Where  a  prior  dedslon  as  to  tike 
validity  of  an  act  of  the  Legislature  did  noi 
rule  on  or  refer  to  the  ground  of  attack  made 
in  a  subsequent  case,  the  former  dedsion  i* 
without  autnorityin  the  dedsion  of  the  later 
case.— Rourke  t.  Holmes  St.  By.  Co.,  166  S.  W. 
272. 

8  91  (Tex.Civ.App.)  The  Courts  of  Civil  Ap- 
peals must  follow  the  decisions  of  the  Supreme 
Court- Campbell  t.  Honaker's  Heirs,  166  S. 
W.  74. 

891  frex.Civ.App.)  Where  the  decisi<»is  ot 
the  Supreme  Court  are  conflicting,  the  Court 
of  Civil  Appeals  is  bound  by  the  last  one.— 
Texas  Bitufithic  Go.  t.  Abilene  St.  Ry.  Co., 
166  8.  W.  438. . 

m.  COUBT8  OF  GENEBAI.  OBIO- 
INAL  JtmiSDIGTION. 

(A)  OroHndK  ol  Jnrlsdtettom  Im  0«monl> 

8  120  (Tex.Civ.App.)  The  county  court  had  no 
jurisdiction  to  determine  tbe  validity  of  a  jns- 
tice  court  judgment  for  less  than  $200  In  a  salt 
to  enjoin  Its  collection.- Eppla  t.  HlUey.  166 
S.  W.  ST. 

nr*  oou&TS  or  mmitbp  ob  utfe- 

'    BIOB  JVBISDICTION. 

8  169  (Tex.Civ.App.)  Where  a  justice  court 
judgment  in  a  garnishment  case,  iocludinir 
costs  and  attorney's  fees,  exceeded  f200.  and 
was  less  than  ¥600,  the  county  court  bad  ju- 
risdiction to  determine  its  validity  in  a  ftuit 
to  enjoin  its  collection.— Eppler  v.  Hlllej.  ItW 
S.  W.  87. 

8  169  (Tex.Civ.App.)  The  connty  court,  under 
Const  art.  5,  8  16,  is  without  jurisdiction  of  so 
action  for  damages  for  the  destruction  of  cattle, 
where  their  value  plus  the  interest  which  ac- 
crued l>etween  the  date  of  the  destmcttou  aod 
the  bringing  of  the  suit  exceeded  $1,000.— Ft 
Worth  Sto^ards  Oo.  t.  Witherspoon*  166  S. 
W.  502. 

8  170  (Tex.Civ.App.)  The  allegationa  of  the 
petition  as  to  the  amount  in  controversy  deter- 
mine the  jurisdictiiKi  of  the  court  unless  tbe 
defeudaat  specially  plead  and  show  by  evidence 
that  such  amount  so  alleged  was  for  the  frsud- 
ulent  punMse  of  living  the  court  jarisdictiwi. 
and  the  time  to  file  loeh  «  plea  is  prior  to  tlw 
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beginninff  of  the  trUl.— <3sco  Oil  Hill  t.  Tan 

Geem.  166  S.  W.  439. 

V.  COURTS  OF  PROBATE  JURI8DI0- 
TION. 

I  199  (Mo.)  Notwithstandin;  that  the  powers 
of  the  probate  courts  are  defined  by  the  OoDSti- 
tution,  the  Legislature  may  add  to  sach  powers, 
provided  the  additional  powers  conferred  apply 
alike  to  all  probate  coarts  in  the  state.— State 
ex  Tel.  Gave  r.  Tincber,  166  8.  W.  102a 

VX.  COURTS  OF  AFPEIXJITR  JUBX»- 

Dicnoir. 

<B)  Courts  of  Partlevlar  States. 

8  23t  (Mo.)  Const  Amend.  18S4.  |  3,  giving 
the  Lesrislatare  power  to  increase  or  diminish 
the  pecuniary  limits  of  jurisdiction  of  tbe 
Courts  of  Appeals,  did  not  authorize  tbe  Legis- 
lature to  amend  Rev.  St,  1909,  i  3937,  which 
set  such  limits  by  adding,  by  Laws  1911,  p. 
190,  a  proviso  that  the  Supreme  Coort  should 
retain  jarlsdiction  in  any  case  pending  in  which 
it  had  made  any  decision  or  ruling.— Rourke  v. 
Holmes  St  Ry.  Co.,  166  S.  W.  272. 

Tbe  effect  of  Const  Amend.  1884-,  8  4,  cre- 
ating new  Courts  of  Appeals  and  providing  for 
the  Jurisdiction  of  such  courts  and  of  the  Su- 
preme Court,  was  to  give  the  Supreme  Court  ex- 
clusive and  direct  power  to  review  all  cases 
from  which  an  appeal  might  have  been  taken  to 
it  from  the  St  Louis  Court  of  Appeals,  by 
Const  art.  6,  J  12.— Id. 

Since  the  appellate  jurisdiction  of  tbe  Su- 
preme and  appeUate  coarts  is  constitutional,  the 
Legislature  can  alter  that  jurisdiction  only  as 
permitted  by  tbe  Constitution.— Id. 

Tbe  fact  that  Rev.  St  1909,  S  3937,  required 
the  transfer  to  the  Court  of  Appeals  of  cases 
pending  in  the  Supreme  Court,  out  not  submit- 
ted, and  which  were  below  the  new  pecuniary 
limit  thereby  fixed,  and  that  tbe  courts  bad  obey- 
ed such  provision,  does  not  show  that  tbe  Leg- 
islature had  power  to  classify  cases  for  juris- 
dictional purposes,  since  such  proviBion  was  ex- 
pressly made  by  Const  Amend.  1884,  {  7,  and 
was  of  continume  force.— Id. 

The  fact  that  tne  Supreme  Court  had  follow- 
ed an  unconstitutional  law  prescribing  its  ju- 
risdiction does  not  establish  tbe  validity  of  such 
law.-Id. 

The  provision  of  Rev.  St  1909,  S  3937,  re- 
quiring  the  transfer  to  the  Courts  of  Appeals,  of 
"cases  which  have  not  been  submitted"  which 
were  below  tbe  new  jurisdictional  amount  fixed 
for  the  Supreme  Court,  is  not  a  classification  of 
cases  for  jurisdictional  purposes,  but  merely 
fixes  tbe  time  when  the  law  dividing  tbe  juris- 
diction should  take  effect.— Id. 

Tbe  transfer  by  the  Court  of  Appeals  to  the 
Supreme  Court  under  tbe  authority  of  Rev.  St 
1909,  i  3987.  as  amended  by  Laws  1911,  p.  190, 
of  a  case  in  which  the  Supreme  Court  bad  ren- 
dered a  decidon  on  a  previous  appeal  has  no 
persuasive  value  on  the  Supreme  Court  as  to 
the  constitutionality  of  that  amendment— Id. 

S23I  (Mo.App.)  The  Court  of  Appeals  was 
not  deprived  oi  jurisdiction  of  a  suit  for  manda- 
mus to  compel  the  district  court  to  allow  rela- 
tor to  appear  as  prosecuting  attorney  in  a  man- 
damus suit  against  tbe  judges  of  the  county 
court  of  sucb  county,  because  a  constitutional 
question  was  raised  in  the  return  of  such  judges, 
as  the  merits  of  the  mandamus  suit  against  tbe 
judges  was  not  involved.— State  ex  rel.  Lashly  v. 
Wurdemann,  166  S.  W.  348. 

Where  county  judges,  in  making  return  in 
mandamus,  excluded  the  prosecuting  attorney, 
who  was  tbe  proper  officer  to  set  forth  the 
county's  interests,  a  constitutional  question 
raised  therein  is  not  deemed  within  the  record 
in  a  suit  for  mandamus  to  enforce  tbe  prosecut- 
ing attorney's  right  to  appear  in  and  control 
such  suit  BO  as  to  deprive  the  Court  of  Ap- 
peals of  jurisdiction  thereof.— Id. 


I  231  (Mo.Ak).)  Appecls  from  convictions  un- 
der the  local  option  law  are  within  the  juris- 
diction of  the  Courts  of  Appeals,  notwithstand- 
ing un  attack  on  the  vaQditv  of  tbe  statute 
which  has  been  e8tabliBbed.r-State  t.  J<din0on» 
166  S.  W.  853. 

S  247  (Tex.)  A  fact  not  disclosed  by  tbe  state- 
ments and  opinions  of  tbe  Court  of  Civil  Ap- 
peals certifying  a  question  to  tbe  Supreme  Court 
cannot  be  considered  by  the  Supreme  Court  as  a 
basis  for  its  answer—American  Bonding  Co. 
of  Baltimore  v.  Logan,  166  S.  W.  1132. 

COVENANTS. 

HI.  PEBFORMAHOE  0&  BBEAOK. 

I  96  (Ky.)  A  covenant  fn  a  deed  "of  general 
warranty  against  all  incumbrances  whatsoever 
except  taxes  for  1906,  which  tbe  purchaser  as- 
sumes to  pay,"  applied  only  to  existing  incum- 
brances, and  not  to  liens  for  street  improve- 
ments made  mxaj  yean  tiiereafter.— Lindea- 
brager  T.  Bowland.  166  S.  W.  242. 

IV.  ACTIONS  FOR  BREACH. 

i  130  (Tex.Civ.App.)  The  rule  that  the  meas- 
ure of  damages  which  a  purchaser  may  recover 
is  the  difference  between  the  consideration  given 
for  the  land  and  the  value  thereof  does  not 
apply  in  cases  of  breach  by  the  vendor  of  a 
warranty.— Luckenbach  t.  l^omas,  166  S.  W. 

^  CREDIBILITY. 

See  WitneiMl,  S«  317-414. 

CREDITORS. 

See  Attachment;  Bankruptcy;  Descent  and 
Distribution,  f  186;  Fraudulent  Conveyanc- 
es ;  Oarni^ment ;  Novation ;  Sabrogation ; 
Xrusts,  i  16L 

CRIMINAL  UW. 

See  Assault  and  Battery ;  Bail ;  Bigamy ; 
Costs,  is  294-322;  Disorderly  House;  Dis- 
trict and  Prosecuting  Attorneys;  Embezzle- 
ment ;  Grand  Jury ;  Homicide ;  Husband 
and  Wife;  ^  304-313;  Indictment  and  In- 
formation; Infants,  S  66;  Intoxicating  Liq- 
uors. K  146-238;  Larceny:  Libel  and  SUn- 
der,  S  165:  Pardon:  Pujurr:  Rape;  Se- 
duetim;  Threats;  VagrancT;  Weapons. 

I.  NATURE  AND  BIiEMENTS  OF 
GRIME  AND  DEFENSES 
IN  OENERAI.. 

I' 14  (Tex.Cr.App.)  Under  Pen.  Code  1911, 
arts.  16-19,  prescribing  the  effect  of  the  enact- 
ment of  a  subsequent  law  upon  a  prior  offense, 
where  defendant  was  cbaixed  with  committing  a 
murder  before  Pen.  Code  1911,  arts.  1140, 1141, 
defining  murder,  were  amended  by  Act  April  8, 
1913  (Acts  33d  Leg.  c.  132),  the  court  should 
charge  the  jury  as  to  the  definition  of  murder 
under  the  former  law.— Robbins  v.  State,  166  S. 
W.628. 

m.  PARTIES  TO  OFFSHSES. 

859  (Tex.Cr.App.)  In  order  to  make  one 
guilty  as  an  accomplice,  it  is  not  necessary  that 
he  and  the  principal  should  have  entered  into 
an  agreeaient  to  commit  the  offense,  but  only 
that,  before  the  act  was  done,  he  advised,  etna* 
manded,  or  encouraged  the  principal  to  commit 
the  offense.— Bragg  v.  State.  166  S.  W.  162. 

V.  VENtTE. 
(B)  Clia,iia;e  of  Venn*. 

S  134  (Ky.)  Where  a  petition  for  a  change  of 
venue  on  the  ground  of  prejudice  of  the  people 
and  the  supporting  affidavits  of  disinterested 
residents  were  denied  by  the  commonwealth's 


Tar  CBHs  tn  Dec.  Dig.  ft  An^  Die  Key  No.  Bsrlos  ft  InOexeB  see  same  t(9fc  and  BseUon  (i>  NUl^BR 

Digitized  by  GoOgIC 


168  SOUTHWESTflBN  RKFOBTBB 


1232 


attorney  and  by  affidavits  of  dtizcnB,  a  denial 
of  the  petition  was  not  an  abuse  of  discretion. 
— Saylur  t.  Commonwealth,  168  S.  W.  294. 

VH.  rOBMER  JEOPARDY. 

S  I&9  (Tex.Cr.App.)  One  who  obtains  on  ha- 
beas corpus  his  discharge  under  a  Judgment  and 
sentence  adjudged  abaolutely  void  cannot,  ou  a 
subsequent  prosecution  for  the  same  ofEenae, 
rely  on  the  judgment  and  sentence  in  support 
of  a  plea  of  former  jeopardy.— MarsliaU  v. 
State,  leo  S.  W.  722. 

X  EVIDEIfOB. 

<A)  Jadletlll    Hottee,    Preaninptlama,  Md 
DardeB  of  Proof. 

S304  (Ark.)  The  court  will  take  jndicial  no- 
tice that  Tezarkana  is  not  situated  in  Little 
Blver  county,  Ark.— Lemnels  T.  State.  16tt  S. 
W.  741. 

<B)  FaotR  Im  !■■««  MHd  RelevJUit  to  Is* 
snea,  and  Rea  GeiUe. 

{361  (Tex.Cr.App.)  In  a  proeecntion  for  se- 
dnction  under  promise  of  marriage,  defendant 
having  testified  ttiat  prosecutrix  wrote  to  him, 
requesting  his  return,  and  told  him  why  she  did 
so,  she  was  entitled  to  testify  concerning  her 
reason  for  desiring  his  Tetnni.--GUlavw  t. 
State,  lee  S.  W.  186. 

1 364  (Tex.Cr.App.)  Where  accused  left  the 
place  where  he  killed  decedent,  and  later  in  the 
night  went  to  the  home  of  a  third  i>erson  and 
telephoned  to  a  justice  of  the  peace,  his  state- 
ments to  the  third  person  and  the  justice  were 
seU-aerring,  and  were  not  a  part  of  the  res 
testn.— Chant    State,  168  S.  W.  fil8. 

{366  (Tex.O.App.)  A  statement  by  decedent, 
made  a  few  minutes  after  he  was  i^ot,  is  ad- 
missible Bs  a  part  of  the  rea  gestte.— Lopes  t. 
State,  166  S.  W.  154. 

I  366  (Tex.Gr.App.)  Where  the  defendant  kill- 
ed his  wife  and  another  at  the  same  time,  dec- 
Uratlona  by  the  wile,  just  after  the  shooting, 
whldi  were  part  of  the  res  gests,  were  admissi- 
ble in  a  prosecution  for  the  killing  of  the  other. 
—Robbins  t.  State.  166  S.  W.  628. 

{ 366  (Mo.App.)  In  prosecution  for  violation 
of  local  option  law,  testimony  that  prosecuting 
witness  said,  out  of  defendant's  hearing,  that 
he  had  bought  or  was  going  to  buy  some  wiiis- 
ky  from  defendant  heJ4  not  a  part  of  the  res 
lests)  and  hearsay.— Stats  t.  Johnson,  160  S. 
W.863. 

(O)  other  OCemses,  and  Oluumetev  of 

{369  (Tex.Cr.App.)  Where  defendant  killed 
his  wife  and  another  at  the  same  time,  erideoce, 
in  a  prosecution  for  the  kilting  of  the  other, 
that  the  defendant  had  been  indicted  for  en  as- 
sault with  intent  to  murder  his  wife  was  ad- 
missible; the  state's  contention  being  that  de- 
fendant killed  bis  wife  to  prevent  her  from 
testifying  in  the  other  prosecution.— Bobbins  v. 
State,  166  S.  W.  528. 

Where  defendsnt  kilted  his  wile  and  another, 
evidence,  in  a  prosecution  for  the  killing  of  the 
ot^er,  that  defendant  had  previously  assaulted 
and  seriously  Injured  his  wire,  which  o<$m8ioned 
an  indictment  in  another  county,  was  admissi- 
Me  to  support  the  state's  contention  that  de- 
fendant killed  his  wife  to  prevent  her  from  tes- 
tifying in  the  other  prosecution.— Id. 

(D)  KatoxiAlttr  Oompetomer  0«b- 

•Mtl. 

1 396  (Ta.Cr.App.)  Under  Code  Or.  Proc 
1011,  art  811,  as  to  giving  In  evidence  an  of 
a  conversation,  part  of  which  has  been  given, 
defendant  in  an  effort  to  show  that  B.,  also 
Indicted,  did  tiie  killing,  having  elicited  from  a 
state's  witness  that  B.  told  him  deceased's  head 
was  in  tiie  water,  where  he  afterwards  found  It, 


the  state  conld  show  that  when  B.  told  witness 
where  the  head  waa  he  said  defendant  threw 
it  tiiere.-W7res  T.  State,  166  S.  W.  IISO. 


(T)  Adml 


Doctu-attona,  amd  H««r- 
■ay. 


{ 406  (Tex.Cr.App.)  Statements  by  nccnaed  U» 
a  third  person,  wno  had  been  requested  by  the 
sheriff  to  look  out  for  accused,  are  admiasibl* 
where  the  third  person  did  no  act  to  lend  ac- 
cused to  beUefe  tliat  he  had  authority  to  arrest 
him.— Tores  v.  State.  166  S.  W.  523. 

{418  frez.Cr.App.)  On  trial  for  stealing  hoRV 
and  bug^.  statement  in  accused's  preHeiK*e  by 
person  with  whom  he  traveled  in  the  stolen  boc- 
gy,  and  with  whom  he  was  arrested,  as  to  where 
the  buggy  could  be  found  held  admissible.— 
Moran  v.  State.  166  S.  W.  161. 

{{419,  420  (Ark.)  Declarations  or  oonfeasioas 
of  guilt  by  third  persons  are  excluded  under  tL>* 
hearsay  rule.— TiHman  v.  State,  166  S.  W.  5ii<2. 

{{419,420  (Tex.Cr.App.)  In  a  proeecutioD 
for  seduction,  evidence  that  O..  having  been  dis- 
covered riding  with  prosecutrix,  on  the  next 
day  requested  those  who  saw  hlni  not  to  ssy 
anythinig  about  sedng  him  with  prosecutrix 
held  hearsay  and  inadmissible. — Uilleapie  v. 
State,  166  S.  W.  135. 

H4IB.  420  (Tex.Gr.App^  Dying  declarations 
«  the  deceased  to  the  eliect  that  defendant's 
wife  had  appealed  to  deceased  for  protection 
early  in  the  evening,  and  that  defendant  had 
threatened  to  lull  her,  were  hearsay  evidence  of 
statements  by  the  defendant's  wife  and  were  in- 
admissible.— Bobbins  v.  State.  166  8.  W.  528. 

{{419,  420  (Tex.Cr.App.)  Declarations  of  ac- 
cused's infant  children,  made  on  coming  alone 
to  the  home  of  witness,  that  their  parents  had 
declared  before  the  children  left  home  that  tb^y 
were  goingto  kill  decedent,  were  inadmissible  as 
hearsay.- Williama  v.  Stete,  166  8.  W.  1170. 

{  421  (Tez.Crjipp.)  On  a  trial  for  violating 
the  local  option  law,  it  Is  error  to  permit  a 
witness  to  state  that  he  had  heard  people  say 
that  they  believed  accused  was  sellins  whisky. — 
Sasser  v.  State,  166  S.  W.  116a 

(H)  I>ooi»ii«nt«jrT-  BTldeneo  mmA  Bxolwolon 
of  Parol  KTtd«Mc«  Ther«br« 

{  429  (Mo.App.)  The  county  court  speaks  only 
by  its  records,  and  its  proceedings  cannot  be 
proved  by  parol— State  v.  Faith.  166  S.  W.  649. 

8  444  (Tex.Cr.App.)  A  county  map  made  by 
the  land  office  la  properly  zecaved  in  evidence^ 
though  it  bad  been  torn  in  half  and  put  t<^tli- 
er  again.— Tores  v.  State.  166  S.  W.  523. 

(J)  Testlmonr.  of  AcoompUeeo  s»4  Cod«> 
fcndaKta. 

{ 607  (Tex.Cr.App.)  An  "accomplice,"  withio 
the  rule  of  evidence,  is  one  connected  with  the 
crime  charged  as  principal,  accomplice,  or  ac- 
cessory, and  includes  all  persons  connected 
with  the  crime  by  nnlawfol  act  or  omlssHis. 
whether  or  not  they  were  praent  and  partici- 

Jated  in  Its  coinmiaslon.-^}old8tdn  t.  State, 
66  S.  W.  149. 

{510  (Tex.Cr.App.)  Testimony  of  accomplice, 
or  of  witness,  as  to  whom  jury  had  a  reasonsble 
doubt,  must  be  corroborated.~^oldatein  v.  State. 
166  8.  W.  149. 

{511  (Tex.Cr.App.)  Testimony  may  be  suffi- 
cient to  corrolK>rate  an  accomplice,  thoush  it 
is  not  of  itself  sufficient  to  show  defendant's 
guilt,  exclusive  of  the  accomplice's  testimony.— 
Gillespie  v.  State,  166  S.  W,  135. 

{ 51  l.(Tex.Cr.App.)  Where  the  prosecntii« 
wltneas  testified  that  accused  was  the  only  per- 
aon  who  had  the  opportunity  to  steal  bis  mtth 
and  that  accused's  accomplice  had  none,  there 
is  sufficient  corroboration  to  support  a  convic- 
tion on  the  accomplice's  testimony  that  accused 
took  the  watch  and  delivered  tt  to  him  to  pawn. 
—Forward  T.  Stata^  IM  a  W. 
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(K)  CoBtouiloBa. 

S  619  (Tex.Cr.App.)  Under  Cofle  Cr,  Proc 
1911,  art  810,  where  persoai  arrested  for  steal- 
iog  horse  aod  baggy  told  the  owner  where  to 
find  the  bnggy,  aiu  it  wai  found  there,  each 
Btatement  held  admissible,  though  made  while 
in  jail  and  not  in  writina:.— Moran  t.  State, 
166  8.  W.  181. 

S  528  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  {  791,  declaring  one  indicted  for  the  same 
offense  an  incompetent  witness  for  defendant, 
hla  statement,  made  while  in  jail,  nnder  indict- 
ment, that  he  alone  had  anythinc  to  do  with  the 
crime,  Is  inadmlsaible  for  defenaaot— Wjrres  t. 
State.  166  S.  W.  1150. 

1 534  (Axk.)  Proof  that  a  city  collector  faHed. 
at  the  expiration  of  his  term,  to  pa;  over  to 
the  proper  parties  certain  money  collected  h; 
him.  and  that  the  clt;  clerk  andited  bis  books 
and  ascertained  that  be  was  short  an  amount 
which  corresponded  to  that  stated  b;  the  de- 
fendant, is  sufficient  corroboration  of  defendanl^i 
extrajudicial  confession  to  sustain  a  conviction. 
—Russell  T.  State,  166  S.  W.  G40. 

I  538  (Ark.)  Under  Kirby's  Dig.  (  2385,  pro- 
viding that  an  extrajodicIfLl  confession  will  not 
warrant  a  cravictlon,  nnless  accompanied  with 
other  proof  that  the  offense  was  committed,  such 
a  confession  is  evidence  tending  to  prove  the 
crime,  although  not  of  itself  sufficient  to  do  ao. 
— RnsseU  v.  State,  166  S.  W.  640. 

fH)  Welfcbt  nd  Siiflel«tter< 

1561  (Ey.)  The  guilt  of  accused  mnat  be  es- 
tablished by  evidence  to  the  exclndon  of  a  rea- 
sonable doi^— Saylor  t.  Gomnunwealdi,  166 
S.  W.  264. 

XX.  TIME  OF  TRIAl  AXD  OOHTIH- 
VAHOE. 

f  575  (Tex.Cr.App.)  The  district  conrt,  under 
Rev.  St.  1911,  arts.  1718-1726.  has  authority  to 
call  a  special  term  for  the  trial  of  a  murder 
casc-Cbant  v.  State,  166  &  W.  613. 

S  590  (Tex.Cr.App.)  Continnance  of  trial  for 
homicide  after  denial  of  writ  of  habeas  corpus 
tiecanse  attorneys  had  not  had  time  to  investi- 
gate the  tects,  and  because  the  witnesses  refused 
to  tell  the  attorneys  what  their  testimony  wonld 
be,  hf:ld  properly  denied.— Muldrew  v.  State,  168 
S.  W.  166. 

S  595  (Tex.Cr.App.)  Continuance  of  trial  for 
seduction  because  of  absence  of  witness  claimed 
to  have  had  sexual  Intercourse  with  prosecutrix 
before  the  offense  held  improperly  denied,  though 
evidence  was  introduced  that  he  would  not  tes- 
tify as  claimed.— Creacy  v.  State,  166  8.  W. 
162. 

S  596  (Ark.)  It  was  within  the  conrfs  discre- 
tion to  refuse  to  suspend  trial  to  enable  accused  to 
procure  another  witness  to  contradict  prosecut- 
ing witness  concerning  faer  testimony  in  the  ex- 
amining court,  where  accused  had  produced  sev- 
eral other  witnesses  to  testify  to  toe  same  con- 
tradictory statements.— Benson  v.  State.  166  8. 
W.  549. 

1 598  (Tez.Or.AppO  There  la  no  error  in  re- 
fusing a  contintianoe  for  absence  of  witnesses; 
the  case  having  been  long  pending,  It  not  appear- 
ing process  had  issued  tor  them,  and  the  court 
finding  that  diligence  had  not  been  used  to  se- 
cure thdr  attendance.— Havard  v.  State,  166 
S.  W.  607. 

1 603  (Tez.Cr.App.)  A  continuance  on  the 
ground  of  the  absence  of  a  witness  was  proper- 
ly denied,  where  accused  did  not  state  the  facts 
the  absent  witness  would  prove,  nor  show  the 
materiality  of  the  testimony.— Tores  v.  State, 
166  S.  W.  623. 


SIX.  TBIAIi. 

(C)  Reeeptlan  of  Slridano*. 

1678  (Tex.Cr.App.)  Where  it  appeared  that 
defendant  was  separately  indicted  for  assaults 
with  intent  to  rape  ft  girl  under  16  years  of 
age,  alleged  to  have  been  committed  on  two 
different  dates,  and  evidence  of  both  offenses 
was  admitted  in  the  trial  on  the  indictment 
charging  the  second  offense,  in  connection  with 
a  statement  that  the  state  relied  on  the  second 
offense,  the  defendant  could  be  convicted  only 
for  the  second  offeuaa.— Soott  t.  State,  166  S. 
W.  729; 

(D)  ObjMtlOu   to  ShrlAeBM,   ItotlMu  to 
milw  Omtt  mmA  Blzoovttons. 

{ 695  (Ark.)  A  general  objection  to  tesd- 
mony  is  sufficient  to  raise  the  issue  of  its 
relevancy  and  comiietency.— Fakes  t.  State,  160 
S.  W.  963. 

(■}  Arsnunent*  kkA  Oondvet  ot  Ooansel. 

1 699  (Ark.)  Control  of  the  argument  ot 
counsel  is  within  the  discretion  of  the  court. — 
Ivemuels  v.  State,  166  S.  W.  741. 

{706  (Tex.Cr.App.)  Action  of  the  prosecutor 
in  asking  each  oi  defendant's  witnesses  if  they 
had  not  oeen  drinking  that  day,  and  if  they  had 
not  drunk  with  defendant,  and,  though  they  de- 
nied it,  failing  to  follow  it  by  afflrmative  testi- 
mony, held  as  an  Improper  effort  to  prejudice 
the  Jan  In  a  prohibition  county.— Bodges  t. 
State.  166  S.  W.  612. 

i  720  (Ark.)  The  testimony,  on  a  prosecatioa 
for  carnal  abuse  of  a  girl,  that  defendant  told 
witnesses  his  wife  was  jealous  of  the  girl  not 
tending  to  corroborate  her  testimony,  which  was 
that  he  had  intercourse  with  her,  the  state's 
attorneys  should  not  be  permitted  to  aigue  to 
the  jury  that  it  does  tend  to  corroborate  it,— 
Fakes  v.  State,  166  S.  W.  963. 

1720  (Tei.Cr.App.)  Where  two  defendants 
were  indicted  for  the  same  offense,  the  action  of 
the  district  attorney  In  stating  in  tin  juresenoe 
of  the  jury,  when  calling  as  a  witness  one  ot  the 
defendants  on  the  trial  of  the  codefendaot,  that 
he  would  dismiss  the  case  as  against  the  de- 
fendant because  he  was  satisfied  that  he  was 
not  Koil^  was  improper.— Sasser  t.  State.  166 
S.  W.  1160. 

'i  72 1  (Tex.Cr.App.)  It  was  improper  to  ask 
accused  whether  he  bad  testified  at  a  hearing 
on  habeas  corpus;  since  he  bad  the  right  to 
testify  or  not  at  such  hearing,  as  he  saw  prop- 
er, and  his  failure  so  to  do  was  not  a  circum- 
stance against  him.r-Swilley  v.  Stats,  166  S. 
W.  783. 

$730  (Ark.)  Statements  In  argument  by  the 
prosecuting  attorney  in  a  homicide  case,  in 
which  there  was  evidence  that  accused  bad  had 
improper  relations  with  the  girl,  to  the  effect 
that  he  had  seduced  and  debauched  her,  etc., 
held  not  prejudicial  to  accused  in  view  of  the 
inBtruction.- l^llmon  v.  State.  166  S.  W.  6ffi. 

{  730  (Ark.)  la  a  prosecution  for  carrying  a 
pistol  as  a  weapon,  argument  of  counsd  that 
accased  had  no  right  to- carry  a  weapon  where 
he  was  going  only  20  miles  from  home,  and  to 
a  town  large  enough  to  be  well  policed,  held  not 
error,  in  view  of  the  instructions  ^ven  by  the 
court— Lemuels  v.  State.  166  S.  W.  741. 

(F)  Province  of  CovPt  and  Jur-r  la  Gen- 
eral. 

{741  (Ky.)  Where  the  evidence  creates  only 
a  soapiclon  of  guilt,  the  case  mutt  not  be  sub- 
mitted to  the  jury.— Saylor  t.  Commonwealth, 
166  S.  W.  264. 

Where  the  commonwealth's  evidence  does  not 
incriminate  accused  or  Is  wholly  insufficient  to 
show  his  guilt,  the  trial  court  must  direct  an 
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aognittal;  bot  where  there  li  any  evidence  of 
suflt  the  case  must  be  labmitted  to  the  Jury. 
-Id. 

{742  (Tex.Cr.Api).)  On  a  trial  for  receiring 
stolen  property,  evidence  held  sufficient  to  re- 
quire tne  -Bubmisgion  of  the  question  whether 
one  of  the  state's  witnesses  was  an  accomplice. 
—Goldstein  v.  State,  166  S.  W.  14B. 

S  761  Crex.Gt.App.)  The  charge  that  if  the 
Jury  believe  from  the  evidence  that  on  a  certain 
date  defendant  married  G.,  and  then  and  there 
had  a  former  wife,  Y.,  then  living,  and  that  said 
former  marriage  bad  been  lawfully  solemnized, 
does  not  assume  as  a  fact  the  former  marriage, 
leaving  to  the  Jury  only  the  question  of  it  hav- 
ing been  lavfally  sdenmiced.— Edwards  t.  State, 
im  S.  W.  617. 

(G)  HMeasltr>  Reqalaltesi  and  Saflloleiior 
of  Instraetlo»a. 

S  780  (Tex.Gr.App.)  In  a  prosecution  for  se- 
duction, a  charge  upon  the  testimony  of  an 
accomplice,  "that  the  corroborating  evidence 
need  not  be  direct  and  positive,  independent  of 
the  testimony  of  [the  accomplice],  but  proof 
of  such  facts  and  circumstances  as  tend  to  sup- 
port her  testimony,  and  which  satisfy  the  jury 
that  she  is  worthy  of  credit  as  to  the  facts  es- 
sential to  constitute  the  ofFense,"  etc,  was  not 
erroneouB.— Oapshaw  v.  State,  166  S.  W.  737. 

§  780  (Tex.Cr.App.)  The  alleged  accomplice 
having  refused  to  testify  when  called  by  the 
state,  a  chaise  on  accomplice  testimony  is  not 
called  for,  though  defendant  elicited  from  a  wit- 
ness for  the  state  that  the  accomplice  told  him 
where  the  head  of  deceased  was,  and  that  at  the 
same  time  the  accomplice  told  bim  defendant  had 
placed  it  there.— Wyrss  State,  168  8.  W. 
1150. 

fi783!^  (Tex.Or.Ai>p.)  Where  e^dence  as  to 
two  separate  assaults  to  commit  rape  was  ad- 
mitted in  a  prosecution  in  which  the  state  elect- 
ed to  rely  on  the  second  assault  for  conviction, 
the  court  should  have  instructed  the  Jury  that 
the  defendant  waa  not  on  trial  for  the  first  of- 
fense.—Scott  T.  State,  166  8.  W.  TJ». 

1 784  (Tez.Gr.App.)  In  a  prosecution  for 
theft  from  the  person,  where  the  prosecuting 
witness  testified  that  accused  was  the  only 
person'  who  tiad  an  opportunity  to  steal  hiB 
watch  and  accused's  aowmplice  testified  that 
accused  delivered  it  to  him  to  pawn,  the  facta 
are  in  such  close  juxtaposition  as  to  be  equiva- 
lent to  positive  testimony,  and  a  charge  on  cir- 
cumstantial evidence  is  unnecessary. — Forward 
T.  State,  106  S.  W.  72S. 

S8II  (Tex.Cr.App.)  In  a  prosecotlon  f6r  se- 
duction under  promise  of  marriage,  a  requested 
charge  as  to  the  corroboration  necessary,  of  the 
alleged  promise  of  marriage,  held  properly  re- 
fused, as  singling  out  a  particular  fact  and  at- 
temptingto  charge  thereou-^rillesiiie  t.  State, 
166  8.  W.  13B. 

§611  (Tex.Cr.App.)  Instruction  that  accused 
could  not  be  convicted  because  of  the  presence 
of  certain  persons  for  the  purpose  of  sexual  in- 
tercourse, unless  she  knew  thereof,  held  proper- 
ly refused  as  singling  out  a  part  of  the  testi- 
mony and  charging  thereon.— -Cunningham  v. 
State,  168  S.  W.  619. 

{814  (Tex.Gr.App.)  A  charge  as  to  defendant 
in  bigamy  having  been  divorced  from  his  first 
wife  at  the  time  of  the  second  marriage  is  un- 
called for;  there  being  evidence  only  of  divorce 
subsequent  thereto. — Edwards  v.  State,  166  S. 
W.  517. 

(815  {Tex.Cr.App.)  The  court  did  not  fail  to 
charge,  on  d«'fendant'!i  affirmative  defense,  his 
evidence  raising  only  the  issue  that  he  did  not 
kill  deceased,  but  that  B.  and  II.  did  so,  and  the 
court  charging  that  if  the  jury  believed  deceased 
was  killed  by  B.  and  R.,  or  either  of  them,  and 
that  defendant  bad  no  connection  therewith  as 
principal,  or  have  a  reasonable  doubt  thereon, 
they  will  acquit;  and  then  properly  applying  to 


tiie  case  the  law  as  to  piindpali. — -WyM  t. 
Stats,  166  a  W.  1160. 

1622  (Tex.Cr.App.)  Where  the  defmdatf 
clalned  Justifiable  homicide  in  reslstiiic  robberr. 
and  also  self-ilefense,  a  charxe,  one  paragiaph 
of  which  seemed  to  require  the  iury  to  belien 
both  grounds  of  Justification  existed  b^xe  tiMj 
could  acquit,  waa  not  erroneoos,  wb^ye  th» 
charge,  conaiaered  as  a  whole,  was  not  saaeepti- 
ble  of  that  meaning.— Swilley  t.  State,  106  S. 
W.  733. 

1823  (Ark.)  An  instruction  in  a  homicide 
case,  calling  the  Jury's  attention  to  aocDsed't 
improper  relations  with  the  girl  as  a  motive  for 
killing  her  was  not  erroneous  as  on  tlie  weight 
of  the  evidence,  where  the  court  also  inatmcted 
that  all  of  the  evidence  ^uld  be  considered  ia 
determfnlnc  guilt.— Tillman  t.  State,  106  S.  W. 
682. 

1 823  (Tex.Or.App.)  Instruction.  Uiough  stand- 
ing alone,  subject  to  the  objection  that  it  ao- 
thorized  a  conviction  for  mandaagbter,  thourlt 
accused  did  not  Intend  to  kill  or  acted  In  self- 
defense,  hM  not  erroneous.  In  oonnectlon  witk 
other  instrnctions^Muldrew  T.  Stat^  106  S. 
W.  166. 

(H)  Reaaeata  far  laatraetloma. 

I  824  (Tex.Cr.App.)  While  the  statute  regnlr- 
Ing  the  charge  to  be  submitted  to  the  attomen 
and  requiring  the  attorneys  to  make  their  ob- 
jections thereto  before  it  is  read  to  the  jury, 
does  not  require  special  charges  to  be  asked,  the 
requesting  of  special  cbatces  is  the  better  piac- 
tice.— Goldstein  T.  State,  166  S.  W.  149. 

{ 825  (Tex.Cr.App.)  An  instructloo  that  a 
credible  witness  was  one  who,  being  ccunpetm 
to  give  testimony,  is  worthy  of  belief  was  suffi- 
cient, in  the  absence  of  a  requested  charge  fur- 
ther defining  the  words  "credible  witnesa"— 
Hart  V.  State,  166  S.  W.  152. 

S  826  (Tex.Or.App.)  Under  Act  April  5, 1913 
(Acts  38d  Leg.  c  138),  amending  Code  Or. 
Proc.  1911,  art.  743,  where  no  objection  wss 
made  when  the  charge  was  snbmiiCed  to  ac- 
cused's counsel  before  argument,  a  request  ti> 
charge  on  circumstantial  evidence,  made  durisr 
the  closing  argument  for  the  state,  comes  tuw 
late.— Forward  v.  State,  166  S.  W.  72S. 

1 829  (Ark.)  T^he  refusal  of  requested  instroc- 
tims,  in  a  prosecution  for  assault  with  intent 
to  rape,  held  not  reversible  error,  where  the 
same  Idea  was  conveyed  by  other  instructions.— 
Benson  v.  State,  106  S.  W.  649. 

1829  P?ex.Cr.App.)  It  is  not  error  to  refase 
a  requested  charge  substantially  covered  by  in- 
structions given.— Gillespie  t.  State.  106  S.  W. 
135. 

§829  (Tex.OrApp.)  In  a  prosecution  of  an 
accomplice,  it  was  not  error  to  Call  to  cbarK 
specially  that  to  convict,  the  evMenee  must  be 
sufficient  to  convict  the  principal  as  prinripil 
where  the  main  charge  required  them  to  believe 
beyond  a  reasonable  doubt  everythinc  esseatial 
to  show  the  principal's  fnUt.-4tra<K  t.  Stan. 

166  s.  w.  m 

1 829  (Tex.Or.App.)  Any  error  la  refn^ng  re- 
quested  charges  by  accused,  or  in  particular  ex- 
pressions in  the  charges  given,  was  barml(«s. 
where  the  charges  given  were  substantially  cor 
rect  upon  every  issue.— Hunter  v.  State,  166  S. 
W.  164. 

!  829  (Tex.CrJ^pp.)  It  was  not  error  to  nfm 
special  charges  which,  so  far  as  necessary  snd 

6 roper,  were  embraced  in  the  main  charje.— 
rown  V.  State.  166  S.  W.  508, 

1 829  (Tex.Or.App.)  An  instrucUon  that  mc- 
cused  could  not  be  convicted,  unless  the  jury 
lieved,  beyond  a  reasonable  doubt,  sIk 
knowingly  permitted  prostitutes  to  resort  to  <>t 
reside  in  such  house  for  the  purpose  of  plyiu 
their  vocation,  or  kept  such  house  for  the  mr- 
pose  of  prostitution,  held  sufficiently  covered  bj 
thMe  giveUiT-Cunnini^am  t.  SUt^  168  S.  W. 
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f  829  (Tex.GrJlpp.)  When  the  Innei  raised 

•'«re  correcUy  submitted  by  the  court  in  the 
barges  giyen,  it  was  not  error  to  refuse  spe- 
ial  chaifea  requested  by  accused.— Herrlngton 
.  State,  16«  &  W.  721. 
1 830  (AA.)  An  Instruction,  requested  by  a  de- 
endant  charced  with  embcstlement  that  hie 
onfession  could  not  be  considered  by  the  Jury  in 
etermining  his  guUt;  that  ia,  it  would  not  be 
ufficient  to  Jusmy  a  conviction,  unless  corrob- 
rated,  was  properly  refused,  although  the  lat- 
er part  waa  corraet ;  the  iustmction  as  a  whole 
eing  misleadlug^BusBell  ▼.  State,  IW  S.  W. 
40. 

A  defendant  charged  with  a  crime,  who  has 
.ot  asked  a  proper  instruction  on  the  subject, 
snnot  complain  of  the  refusal  of  the  court  to 
ive  an  improper  one. — 'Id. 

S  830  (AriE.)  Though  defendant  made  too  nar- 
ow  a  reiqueat  for  Instruction,  it  waa  the  oonr^a 
uty  to  Instruct— Fakes  t.  Bmb,  168  B.  W. 
«3. 

S  831  (Tex.Cr.App.)  Where  the  evidence  sng^ 
rests  a  defense,  the  court  may  refuse  to  give 
Lccnaed  a  special  charge  on  the  •nUeet  where 
t  does  not  correctly  state  the  law.— Herrington 
State,  166  S.  W.  721. 

S834  (Tex.Gr.App.)  Where  one  paragraph  of 
L  requoBted  instruction  waa  improper,  the  court 
vas  under  no  obligation  to  modify  it  by  strik- 
ng  out  such  paragraph,  and  giving  the  otber, 
!ven  lit  Uw  other  paragraph  was  proper^— Gun- 
lingham  t.  Sute,  166  S.  W.  S19. 

I>  OBfeettoM  te  laetraotloMa  or  Refuiil 
ThereAf,  mA  BzecptlOM. 

ft  Ml  (Tex.Or.App.)  Under  the  present  law, 
>bjecUooB  to  the  charge  muat  be  made  at  the 
^rial,  when  It  la  sutoiitted  to  counsel,  and  can- 
lot  be  made  for  the  fireC  time  in  the  motion 
lor  new  trial.— Edwards  v.  State,  166  8.  W.  617. 

IJ)  Cwito^r,  teadwct,  amd  D*m«ratlMB 

•f  Javr, 

S  854  (Vex.Or.App.)  Where,  during  the  trial,  a 
juror  became  sick  and  was  placed  on  a  cot  in 
:he  court  room  w^ile  the  other  jurura  were  in 
Jie  jury  room,  and,  while  there,  relatives  visit- 
ed him  In  the  ijresence  of  the  officer,  there  was 
3o  such  separation  of  the  jury  as  to  justify  the 
letting  aside  Of  conviction.— Chant  v.  SUte,  166 
5.  W.  61S. 

(K)  Tavdiot. 

1 875  (Tex.Or.App.)  The  misapelUu  of  the 
iFord  "guilty"  in  a  verdict  does  not  vloate  It^ 
Tores  V.  State.  166  8.  W.  523. 

%  884  (Tex.Gr.App.)  In  view  of  the  Invalidity 
3f  the  Suspended  Sentence  Act,  the  court  may 
direct  the  Jury  to  assess  the  penalty  instead  of 
merely  finiung  accused  gnilty,  and  the  court  may 
then  afterwards  Impose  the  ptuniduiieiik— Lopes 
T.  State,  166  S.  W.  164.  ^ 

zm.  MOTIOKB  FOB  lOBW  TBUkh 
AMB  nt  ABBEST. 

§915  (Tex.Gr.App^  An  objection  that  the  In- 
formation was  not  filed  hy  the  clerk  could  not 
3e  first  raised  in  the  motion  for  new  trial — 
Landreth  v.  State,  166  S.  W.  003. 

§  927  (Tex.Cr.App.)  In  a  felony  case,  where  a 
juror  slipped  off  and  went  two  or  three  blocks, 
i;ot  hie  horae  and  took  him  to  a  livery  stable, 
the  streets  being  full  of  people,  and  be  spoke  to 
two.  defendant  should  have  oeen  granted  a  new 
trial,  the  state  not  showing  that  nothing  im- 
proper took  place  during  the  separation.— Som- 
ers  V.  State,  166  S,  W.  1166. 

§  928  (Tex.Cr.App.)  That  a  juror  talked  over 
the  telephone  before  the  verdict  was  returned 
into  court,  but  after  agreement,  is  not  ground 
for  new  trial,  where  the  officer  in  charge  of  the 
jury  was  present  and  heard  what  the  jarorsaid. 
-Tores  v.  State.  166  S.  W.  52.'!. 


8851  (Tez.O.App.)  Accused,    who    ma  dia 

overruling  of  his  motion  for  new  trial  gave  no- 
tice in  open  court  of  an  appeal,  could  not,  with* 
out  withdrawing  the  notice  of  appeal  and  with- 
out leave  of  court,  file  an  amended  motion  for 
new  trial.— Tores  v.  SUte,  166  S.  W.  523. 

Whether  an  amended  motion  for  a  new  trial 
would  be  permitted  after  the  time  for  the  filing 
of  a  motion  for  new  trial  Is  within  the  aound 
discretion  of  the  trial  court — Id. 

1 954  (l'ex.Gr.App.)  A  motibn  for  a  new  trial 
complaining  of  the  giving  and  refusing  of  In- 
structions which  merely  quoted  them,  without 
atating  why  the  refused  Instructions  should  have 
been  given,  or  pointing  out  any  objection  in  the 
instructions  given,  waa  too  genmal  to  require 
consideration,— Muldrew  v.  State,  166  S.  W. 
166. 

f  957  (Tex.CrA.pp.)  A  Juror  may  not  impeach 
the  verdict  after  ft  has  been  accepted  v  the 
court  and  the  jury  diachai^ed.— Chant  v.  State, 
166  S.  W.  613. 

§971  (Tex.Cr.App.)  A  verdict,  "We  the  iury 

find  the  Defenda        Outlty  of  Man  Slaughter 

and  Aasess  his  punishment  at  two  years  in  the 
State  Penitentiary."  signed  by  a  Juror,  follow- 
ed by  the  word,  "Foarman,"  Is  sufficient  as 
against  a  motion  In  •rrestp— Lopai  T.  State,  166 
S.  W.  164.  , 

XIV.  JUDOMEKT.  8ENTEN0B.  AMD 
FINAL  OOMMITBIXilCT. 

I  1001  <Tex.O.App.)  Accused,  having  entered 
plena  of  guilty  to  two  felonies  oD  the  same  day, 
waa  not  entitled  to  a  suBpenalon  of  either  sen- 
tence under  Suspended  Sentence  Law,  I  4.-- 
Weatherford  v.  State,  166  B.  W.  149. 

f  1001  (Tex.Cr.App.)  Plea  to  take  advantage 
of  the  suspended  sentence  law  held  too  late,  and 
the  court  not  reauired  to  submit  It,  where  it 
waa  filed  after  the  motion  for  a  continuance 
waa  overruled,  and  the  selection  of  the  jury 
had  commenced.— Muldrew  t.  State,  166  S.  W. 
166. 

XV.  APPEAL  AND  EBBOB.  AKD 
OEBTIOKABI. 

(A)  Form   of   RemedT,   Jarlsdletloa.  aad 
RllCht  of  Review. 

S  1004  (Ky.j  The  rii^t  of  appeal  from  a  con- 
viction of  a  statutory  offense  Is  purely  statu- 
tog.— Commonwealth  t.  Xungblnt,  166  8.  W. 

{i  1019  (MaApp.)  Where  an  Intietnnnt  for  a 
ony  includes  a  misdemeanor,  the  grade  of  the 

offense  of  which  accused  is  convicted  determines 
whether  an  appeal  is  within  the  jurladiction  of 
the  C3ourt  of  Appeals,  having  Jurisdiction  in  mlt- 
demeanor  cases,  or  within  the  jurlsdlcti<m  of  the 
Supreme  Court,  having  Jurisdiction  in  felony 
cases.— State  v.  Sparks,  166  S.  W.  642. 

$  1020  (Mo.App^  One  chained  with  a  viola- 
tion of  Rev.  8t  1009,  f  4382,  by  breaking  tiie 
lawful  custody  of  an  officer  having  him  in 
charge  before  conviction  for  grand  larceny.  Is 
charged  with  a  felony,  and  the  jurisdiction  of 
an  appeal  from  a  conviction,  folloa'ed  by  a  sen- 
tence of  six  months  in  the  county  jail,  is  in  the 
Supreme  Court— SUte  t.  Sparks.  106  8.  W. 

S 1020%  (Mo.App.)  The  Court  of  Appeahi 
must  determine  toe  question  of  Its  jurisdirticm 
on  appeal,  though  the  prosecutiiut  attorney  and 
accused's  counsel  both  request  the  transfer  of 
the  case  to  the  Supreme  Court'-State  t. 
Sparks,  166  S.  W.  642. 

J  1022  (Ky.)  The  act  in  force  In  Mardi.  1910 

(Laws  1010,  c  76),  providing  for  the  punish- 
ment of  persona  contributing  to  the  delinquency 
of  infants,  gives  the  county  court  exchinve  jn- 
risdiction  of  offenses  under  the  act,  and  no  ap- 
peal lies  from  a  conviction.— Commonwealth  t. 
Ynngblut,  166  S.  W.  808. 
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i  1 022  (Tex.Cr^pp.)  Hnder  the  statutes,  one 
convicted  Id  the  recorder's  court  of  Tlolating  an 
ordinaoce,  and  on  appeal  to  the  county  court 
again  convicted,  and  fined  $20,  cannot  appeal  to 
the  Court  of  Criminal  Appeala.— Hounan  v. 
State,  166  S.  W.  006. 

(B)  PreRentstlon  and  Re««FV«tlOB  In  Low- 
er Court  of  Grounds  ot  Review. 

{  1037  (Mo.App.)  To  preserve  for  review 
Btatements  of  the  prosecuting  attorney  alleged 
to  be  unwarranted  by  the  evidence,  a  party 
must  object  to  such  remarks  when  made,  call 
the  attention  of  the  court  thereto,  and,  if  the 
court  fails  to  rebuke  counsel,  save  an  ezcepUon 
to  such  fbilnre^State  v.  Hmnfeld,  166  8.  W. 
881. 

i  f043  (Tei.Cr.App.)  Where  a  bill  of  excep- 
tioDS,  complaining  of  a  remark  of  the  court  that 
testimony  was  proper  to  impeach  a  witness  of 
accused,  was  guallned  to  show  that  accused  ob- 
jected to  the  testimony  on  the  ground  of  irrele- 
vancy, and  insisted  on  knowing  the  rule  under 
which  ft  could  be  admitted,  the  bill  as  modified 
presented  no  error.— Tores  v.  State,  166  S.  W. 

S  1048  (Tex.Gr.App.)  Rulings  on  motions  and 
^eas  cannot  be  reviewed,  where  accused  re- 
served no  exception  to  them.— Torea  v.  State, 
166  S.  W.  623. 

S  1055  (Tex.Cr^pp.)  Where  there  was  no  ex- 
ception showing  that  the  state's  counsel  made 
remarks  in  regard  to  which  special  charges  were 
aaked,  the  fact  that  such  remarks  were  made 
was  not  verified  so  as  to  bring  the  matter  before 
the  court  for  revIew.-^ores  State,  166  S. 
W.  523. 

I  1059  {Tex.Cr.App.)  An  exception  that  the 
court  erred  in  failing  to  submit  the  law  of  man- 
slaughter is  too  general  to  call  for  review  of  the 
question  whether  the  evidence  raised  the  Issue- 
-Chant  v.  State,  166  S.  W.  613. 

SI064  (Tex.Cr.App.)  A  motion  for  new  trial 
i  to  sufficiently  liiise  the' contention  that  the 
evidence  made  an  issue  as  to  whether  a  witness 
was  an  accomplicoj  and  that  the  court  erred  in 
refusing  to  submit  such  issue. — Goldstein  v. 
State,  166  S.  W.  149. 

lO)  Proeeedlmvs   for  Traasfer   of  C«nao, 
and  Effe«t  Thereof. 

1 1070</2  [New,  vol.  11  Key-No.  Series]  (Tex. 
Cr.App.)  Under  Code  Cr.  Proc  1»11,  arts.  915, 
916,  a  notice  of  appeal  given  in  open  court  and 
entered  of  record,  perfects  the  ap[>eat,  and  the 
jurisdiction  of  the  Court  of  Criminal  Appeals 
attache8.-Tore»  v.  Sute,  166  S.  W.  G23. 

00)  B«eora  and  ProeeedlasM  Hot  la  Re«- 
ord. 

1  1087  (Mo.App.)  A  criminal  case  can  only  be 
brought  up  by  a  full  transcript  of  the  reojrd, 
as  required  by  Rev. -St.  1909,  8S  5306.  5809, 
and  not  be  a  short  form  ander  section  2018. — 
State  V.  Faith,  166  S.  W.  649. 

S  1087  (Tex.Cr.App.)  An  appeal  will  be  dis- 
missed if  the  record  does  not  contain  a  notice 
of  appeal.— Modwell  v.  State,  166  S.  W.  604. 

I  1090  (Tex.Cr^pp.)  Id  a  fdony  case,  it  is 
not  necessary  to  preserve  a  refused  instruction 
by  a  bill  of  exception,  where  the  record  s^ows 
ita  presentation  and  request  in  ample  time.— 
6ol<tetein  v.  State,  166  8.  W.  149. 

i  1090  (Tex.Cr.App.)  The  appellate  court 
cannot  review  an  exception  shown  only  in  the 
motion  for  a  new  trial.— Bragg  v.  State.  166  S. 
W.  162. 

I  r090  (Tez.CrApp.)  Under  Old  Code  Cr. 
Proc.  1896,  arts.  717,  719,  723,  in  a  misdemeanor 
case,  the  giving  and  refusal  of  instructions  can- 
not be  considered  unless  bUls  of  exception  are 
taken  at  the  time  in  which  the  specific  reasons 
why  the  court  erred  are  given.— Brown  v.  State, 
166  8.  W.  SOS. 

S  1090  (Tez.Cr.App.)  Where  no  bill  of  acep- 
tions  was  reserred  to  the  OTerniUng  of  Ac- 


cused's motion  for  continnance,  nidi  mUor  can- 
not be  reviewed.— Swilley  State,  106  S.  W. 
788. 

floor  (Tex.O.App.)  A  bill  of  exceptions  to 
improper  argument  by  the  district  attorney  was 
insufficient;  where  it  did  not  state  the  objec- 
tions made  to  the  argument,  or  the  cixcomstanc- 
es  under  which  it  was  made.— Bimtar  t.  Static, 
166  8.  W.  164. 

I  1091  (Tex.Cr.App.)  Where  neither  the  na- 
tion for  new  trial  nor  the  bills  of  exeeptioD 
give  any  reasons  wbr  charges  reqneated  and 
refused  wen  reqn«rtea,  or  ibow  how  they  vert 
applicable  to  any  state  of  facta,  error  in  refus- 
ing the  reguesto  caunot  be  considered. — Bain  t. 
State,  166  S.  W.  605. 

f  1091  (Tex.Cr.App.)  The  overralinf  of  a  plea 
in  abatement  to  the  Indictment  for  oiserimina- 
tion  in  the  organization  of  the  grand  jory.  ani 
the  overruling  of  a  moticm  to  quash  the  speeiai 
venire  on  the  ground  of  disciuninatiott  in  tte 
selection  of  Jurors  to  prevent  a  fair  trial,  can- 
not be  reviewed  on  an>eal,  unless  exertions  sr« 
reserved,  and  the  evidence  on  the  bearing  In- 
cluded in  the  bills  of  exception.— Tores  v.  btate, 
166  S.  W.  623. 

Where  the  record  of  the  election  of  sperial 
judge  was  r^ular,  the  overruling  of  a  plea  in 
abatement  to  the  indictment,  on  the  ground  thAt 
lawyers  not  praetidng  In  the  court  participated 
in  tne  election  of  the  special  Jndge,  who  was  a 
nonresident  of  the  district,  not  supported  by 
evidence  contained  In  the  bill  of  exceptions, 
cannot  be  considered  on  appeal. — Id. 

A  biQ  of  exceptions  complaining  of  the  tes- 
timony of  a  witness  testifying  without  qn^i<«s 
being  propounded  to  him,  must  disclose  the  tes- 
timony, especially  the  part  deemed  objecCion- 
able.~Id. 

fl092  rTex.Cr.App.)  Bills  of  exception  con- 
Ding  the  evidence  on  accused's  mxrtUm  tot 
new  trial  must  be  filed  during  the  term. — ^Baia 
T.  State,  166  8.  W.  505. 

8  1092  (Tex. Cr.App.)  By  express  provision  fif 
Code  Cr.  Proc.  1911,  art.  684,  refusal  of  diacn 
of  venue  is  not  reviewable  unless  bilk  of  excep- 
tions be  filed  at  the  term  at  which  the  order 
was  made.— Wyres  v.  State,  166  S.  W.  1150. 

{  1092  (Tex.Cr.App.)  Bills  of  exceptions  dot 
properly  filed  within  the  time  allowed  by  lav 
cannot  be  considered.— WlIUs  t.  Stat^  166  S. 
W.  1172. 

S  1093  (Tex.Cr.App.)  A  bill  of  exceptions 
complaining  of  the  admission  of  testimony  «>f 
certain  witnesses,  some  of  whose  testimAnr  wai 
competent,  most  point  out  the  particular  por- 
tion of  tba  testimony  claimed  to  be  liiAdmiasihle. 
—Lopes  T.  State,  ItH  8.  W.  1S4. 

i  1098  (Tex.Cr.App.)  If  the  alleged  Ubelou 
article  Is  not  contained  in  the  statement  d 
facta  in  a  prosecution  for  libel,  the  judgment  oi 
conviction  will  not  be  affirmed. — Samper  r.  Suit. 
166  S.  W.  611. 

1 1 106  (Mo.App.)  'Where  an  appeal  stays  pro- 
ceedings, delay  of  derk  of  drcnit  court  in  mak- 
ing and  filing  transcript  as  required  by  Rev.  Sl 
1909,  I  5308,  held  not  groond  for  diamissa] 
of  appeal.— State  v.  Johnson,  166  S.  W.  S53. 

S  1109  (Tex.Or.App.)  Am>ellant,  baring  tc- 
eepted  a  bill  of  ezceptioiui  as  modified  by  ifae 
court,  is  bound  by  the  modification. — Gillespie  v. 

SUte,  166  S.  W.  136. 

LI  11 1  (Tex.Cr.App.)  Accnsed,  aeceptinc  and 
g  a  bill  of  exceptions  qualified  by  the  court 
without  excepting  to  the  qnalificatloii.  is  boon>! 
thereby.-rrores  v.  State,  166  S.  W.  K3. 

S  1 1 1 1  (Tex.Gr.App.)  Where  one  accepts  ■ 
bill  of  exceptions  as  qualified  by  the  court  is 
approving  it,  he  is  bound  thereby. — Wyres  v. 
State,  166  S.  W.  1150. 

11120  (Tex.Cr.App.)  Testimony  Oat  office; 
said  there  was  something  crooked  about 
cnsed's  place  held  not  ground  for  reversing  cuc- 
viction  EOT  keeping  a  disorderly  house,  where  it 
could  not  b«  determined  from  tiia  bill  oC  exc^ 
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tions  whsOMr  or  not  It  was  tdniisilbl&— Ouii- 

uinsham  v.  SUte.  166  S.  W.  619. 

I  1122  (Tez.CT.App.)  A  bill  of  exceptiona, 
:omplaioiii«  of  the  refueal  to  give  a  special 
:barge,  must  show  that  it  was  presented  to  the 
:ourt  before  the  argument  was  begun,  or  the 
luestiop  wlU  not  b«  coaridered.— Loifez  t.  State, 
L66  a  W.  164. 

8  1134  (Tex.Cr.App.)  The  refusal  of  a  motion 
For  new  trial  on  the  ground  of  misconduct  of 
Che  Jury  cannot  be*reTiewed ;  the  evidence  heard 
in  the  motion  nitt  being  included  In  tiw  lecozd. 
-Havaid  t.  State,  166  S.  W.  507.. 

(G)  Bs-rlsw. 

S  I  (34  pfo.App.)  Though  no  a^nment  haa 
seen  made  in  toe  case  lor  either  party,  and 
though  no  brief  haa  been  submitted,  the  court 
JD  appeal  muet  enmine  the  record  and  aacer- 
cain  whether  there  ia  any  reveraible  emw. — 
State  V.  Fitch.  166  S.  W.  689. 

i  M37  (Tez.Cr.App.)  Accused  could  not  com- 
plain of  the  answers  of  a  witness  In  direct  re- 
iponse  to  her  own  qnestitina  on  his  cK»»«xam- 
ination.— Oooningham  t.  State,  166  S.  W.  519. 

8  1 139  (Tez.Cr.App.)  On  appeal  to  the  coun- 
ty court  from  a  conriction  in  the  corporation 
sourt,  the  judgment  rendered  in  the  corporatiiHi 
30urt  is  inadnUaslble,  as  accnaed  Is  entitled  to  a 
trial  de  nov&— Ifartoai  t.  State,  166  8.  W. 
1169. 

8  1 144  (Tez.Cr.App.)  Where  the  record  does 
aot  show  that  the  court  did  not  eubmit  its 
charge  to  the  attorneys  for  both  eidee  after  the 
sridence  was  Concluded  and  before  the  argn- 
nent  began,  as  required  by  law,  the  court  on  ap- 
peal  will  presume  that  the  law  was  complied 
with.— Lopes  t.  SUte,  166  8.  W.  164. 

8  >I50  (Ey.)  Where  a  petition  for  a  change 
3f  venue  on  the  ground  of  prejudice  of  the  peo- 
ple and  tile  supporting  affldavits  of  disinterested 
residents  were  denied  by  the  commonwealth's 
attorney  and  by  affidavits  of  citizens,  denial  of 
the  petition,  befog  discretionary,  would  not  be 
iistarbed  on  appeal.— Saylor  t.  Commonwealth, 
166  S.  W.  264. 

8  1 1 54  (Axk.)  The  discretion  of  the  court  as 
to  argument  (d  counsel  wiU  not  be  interfered 
with  unless  abused.— Iiemuels  t.  State,  166  S. 

W.  741. 

f  1 156  (Tez.Cr.App.)  The  diecretion  of  the 
trial  court  as  to  allowing  an  amended  motion 
for  new  trial  after  the  ome  for  the  filing  of 
a  motion  for  new  trial  will  not  be  disturbed 
in  the  absence  of  abuse.— Tores  v.  State,  166 
S.  W.  623. 

E  1 159  (Ky.)  A  conviction  will  not  be  revers- 
ed on  the  ground  tbat  the  evidence  fa  not  suffi- 
c;ieQt  to  sui^port  it,  but  a  reversal  Is  proper 
when  there  is  no  evidence  to  support  it. — Say- 
lor  v.  CommoDwealtb,  166  S.  W.  254. 

8  1165  (Tex.Cr.App.)  In  the  prosecution  of  an 
accomplice  for  swindling,  defendant  conld  not 
complain  of  a  failure  to  cbarge  as  to  a  higher 
penalty,  since  such,  if  error,  waa  in  defendant's 
tavor.— Bragg  v.  Stote,  166  S.  W,  162. 

SH66/2  (Ark.)  The  action  of  the  court  in 
admonishinf  the  jury  that  prosecntlng  witness 
must  "jost  testi^,"  and  confine  hersuf  to  an- 
swering questions,  after  prosecuting  witness, 
while  on  the  stand,  had  referred  to  accused  by 
nsing  an  epithet,  was  not  reve^ble  error.— 
Benson  v.  State,  166  S.  W.  549. 

8  1 1 66 'A  (Tez.Cr.App.)  Prejudice  from  the 
serving  or  any  juror  not  being  shown,  the  over- 
ruliiiK  of  a  challenge  for  cause  to  a  juror,  who 
was  subsequently  peremptorily  challenged  and 
did  not  serve,  presents  no  error.— Havard 
State,  166  S.  W.  507. 

S  1169  (Ark.)  Any  prejudicial  effect  from  tes- 
timony of  an  officer  that,  when  he  went  to 
arrest  accused,  he  found  him  and  his  wife  to- 
gether, and  recognized  accused  because  his  wife 
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had  been  to  police  headquarters  looking  for  him, 
claiming  tliat  he  was  drunk,  was  cored  by  an 
instruction  not  to  consider  such  statements — 
Benson  v.  State,  166  S.  W.  649. 

8  1 169  (Tez40r~App.)  In  a  prosecution  in  a 
prohibition  county  for  aggravated  assault,  ei^ 
ror  in  the  admisuon  of  evidence  as  to  defend- 
ant's possession  of  whisky,  and  as  to  whether  or 
not  he  had  been  drinkiw,  held  prejudicial — 
Hodges  V.  Stote,  166  S.  W.  612.  ' 

i  (169  (Tez.Cr.App.)  The  erroneous  admission 
of  testimony  is  not  cause  for  reversal  where 
other  testimony  to  the  same  effect  is  not  objecfr* 
ed  to.— Cunningham  v.  Stote.  166  S.  W.  619. 

8  1169  (rez.Cr.App.)  Where  a  witness  testi- 
fied to  facts  within  bis  own  penonal  knowledge, 
error  in  permitting  him  to  testify  to  the  con- 
tents of  a  letter  disclosing  the  same  facta,  with- 
out first  proving  the  loss  of  the  letter,  was  not 
reversible.— Tores  v.  State,  166  S.  W.  628. 

8  II70I/2  (Tez.Cr.App.)  Sustaining  the  daim 
of  privilege  of  one  indicted  for  the  same  offense 
as  defendant,  when  called  as  a  witoess  for  the 
stote,  was  not  prejudicial  to  defendant,  who 
claimed  such  witness  was  alone  gnilty.— Wyres 
V.  State,  166  S.  W.  1150. 

Though  the  fact,  which  the  state  attempted  to 
elicit  by  a  goestion  to  defendant  was  inadmla- 
slble  against  him,  allowing  the  question,  which 
in  and  of  Itself  was  not  of  a  harmfol  natnve. 
was  not  prejudicial;  he  having  answered 
against  the  ezisteoce  of  the  fact.— Id. 

81)71  (Tez.Cr.App.}  Where  the  jury  were 
charged  to  disregard  it,  a  reference  by  the  dis- 
trict attorney  in  argument,  to  marks  of  gnitt 
on  Accused's  face,  Is  hannless.— Forwaro  v. 
State,  166  S.  W.  725. 

81173  (Tex.Cr.App.)  The  refusal  to  chai^ 
that  the  confession  of  accused  must  be  disre- 
ftarded  If  not  voluntarily  made,  or  without  a 
full  nnderstandlng  of  the  nature  of  it,  held  not 

Srejodkial,  in  view  ot  the  evidence.— Lopes  v. 
tate,  166  8.  W.  IM. 

8  I  (73  (Tez.Cr.App.)  In  a  prosecution  under 
Pen.  Code  1895,  art  601,  eubd.  9,  for  aggravat- 
ed assault,  where  both  simple  and  aggravated 
assault  were  submitted,  a  faflure  to  Instruct  up* 
on  the  reasonable  doubt  in  favor  of  defendant 
as  between  the  two  degrees  held  reversible  er- 
ror, where,  had  it  been  given,  error  in  failing 
to  give  defendant's  requested  charge  on  provoca- 
tion would  have  beoi  cured.— Hodges  t.  Stat^ 
166  S.  W.  612. 

[H)  Dctermlnattan    mmM.    Dtapoaltloa  of 

8  1184  (Ark.)  Under  Kirby's  Dig.  8  2434,  au- 
thorizing the  court  to  disregard  the  ezcess  of 
ponishment  fized  by  the  jorv,  a  sentence,  im- 
posing a  fine  as  well  as  imprisonment  upon  one 
convicted  of  embezalement  the  pnniahment  for 
which  is  imprisonment  only,  erroneously  Im- 
posed under  the  authority  of  Acts  1909,  p.  223, 
imposing  a  fine  and  imprisonment  upon  a  dif- 
fer^t  but  similar  offense,  will  be  modified  on 
appeal  by  striking  out  the  provision  for  the  fine. 
— Rassell  v.  State,  166  &  W.  640. 

xvu.  PVNiaHMEirr  and  f&eveh- 

TIOR  OF  OBUIE. 

8  1206  (Tez.Cr.Api>.)  Under  Pen.  Code  1911, 
arte.  15-19,  prescribing  the  effect  of  the  enact-- 
ment  of  a  subsequent  law  upon  a  prior  offense, 
where  defendant  was  charged  with  committing 
a  murder  before  Pen.  Code  1911,  arte.  1140, 
1141,  defining  murder,  were  amended  by  Act 
April  3,  1913  (Act  33d  Leg.  c.  132),  the  court 
ahould  charge  the  jury  as  to  the  penalty  under 
the  subsequent  law.--BobbIns  v.  State,  166  8. 
W.  528. 

8  1208  (Tez.Cr.App.)  Pen.  Code  1911,  art  84. 
providing  that  if  Uie  accomplice  stands  In  the 
relation  of  parent  etc,  to  the  principal  offender, 
he  shall  receive  the  highest  punishment  affized 
to  the  offense,  was  not  applicable  where  the  in* 
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dtctmuit  did  not  allege  that  ihe  defendant  atood 
In  inch  relation^Bragg  t.  State,  166  8.  W. 
162. 

CROPS. 

See  Homicide,  I  182 ;  Landlord  and  Tenant,  it 
828-831 ;  Waten  and  Water  Oounea,  |  126. 

CROSS-EXAMINATION. 

See  mtnflMam  |  26a 

CROSSINGS. 

See  Railroads,  »  90,  303-861. 

CURE  BY  VERDICT. 

See  Pleading,  |  488. 

CURTESY. 

Bae  Domr. 

CUSTODY. 

See  Oriminal  Law,  i  854 ;  Infants,  M  1%  16. 

CUSTOMS  AND  USAGES. 

Bee  Appeal  and  Error,  8  106a 

DAMAGES. 

See  Appeal  and  Enor,  {S  47,  216,  719,  742, 
1004;  1038,  1062,  1064.  1066,  1068,  1140, 
1170;  Carrieps.  J  819:  Coeta,  5  260:  Core- 
nonts,  I  180:  Death,  H  11,  88,  03:  BmineDt 
Domain.  ||  101-164;  iQTidence.  {  14;  Falae 
Imprisonment,  i  36 ;  Ftaud,  I  69 ;  libel  and 
Slander,  {  120;  Limitation  of  Actions,  I  66: 
Master  and  Servant,  |  41:  Partnership,  { 
122% ;  Party  Walls,  «  8 ;  Eallroads,  I  269 ; 
Sales.  SS  370,  384,  ^18;  Torts,  fl  6,  12; 
Trespass,  8  60 ;  Trover  and  CoDversion,  S  64 ; 
Vendor  and  Purchaser.  SS  342-861. 

V.  EZEKPX.AKT  DAKAOES. 

{87  (Tez.CiT.AT)p.)  A  verdict  allowing  ponl- 
tlve  damages  without  also  allowing  actual  aam- 
asea  is  contrary  to  law.— Deea  v.  Thompson,  166 
S:  W.  56. 

-VI.  MEA8UBB  OF  DAMAGES. 
(A)  lajnrlea  to  tk«  Fw»am. 

i  100  (Mo.App.)  It  ia  proper.  In  an  action  by 
a  single  woman  or  a  widow  for  permanent  per- 
sonal injuries,  for  the  Jury  to  consider  both 
plaintlff'B  age  and  condition  In  life  in  ascertain- 
ing the  extent  of  her  loss.— BfcKenale  t.  United 
Byi.  Go.  of  St.  Louis.  166  S.  W.  1008. 

(B>  InJnrlsM  to  Property. 

fill  (Tez.Oiv«lpp.)  An  instruction  allowing 
recovery  for  the  value  of  a  buildinf^  destroyed  by 
fire  on  a  lot  owned  by  the  plaintiff,  instead  of 
for  the  difference  in  the  value  of  the  lot  before 
and  after  the  destruction  of  the  buildiu.  held 
not  eiToneouB.~Mis8onri,  K.  ft  T.  By.  Go.  of 
Texas  v.  Mitchell.  166  S.  W.  126. 

I  1 13  (Tex.Civ.App.)  Where  animals  negli- 
gently injured  have  a  market  value  after  the  in- 
jury, the  measare  of  damages  is  the  difference 
between  their  value  Immediately  before  and  im- 
mediately after  the  injury. — Chicago,  B.  I.  ft  G. 
Ry.  Co.  V.  Ciark,  166  S.  W.  129. 

One  suing  for  injuries  to  animals  dying  soon 
after  the  accident  held  entitled  to  recover  the 
full  market  valoe  of  the  animals  before  the  in- 
Jury,  though  be  testified  that  at  the  time  of  the 
injury  he  thought  the  animals  had  some  value, 
but  did  not  estuuate  it — Id. 

1 1 16  Ci^^GivjLpp.)  One  negligently  injuring 
animals,  resulting  in  their  death  soon  after* 
warda,  fs  properly  charged  with  the  cost  of  hay 
and  medicine  used  by  the  owner  in  a  good-faith 
effort  to  prevent  their  death.— Chicago,  B.  L 
ft  O.  By.  Go.  T.  Clark,  166  S.  W.  129. 


(C)  BroMh  of  ComtrMt. 

1 120  (UoJkppb)  In  an  action  for  brMdi  of  a 
contract  to  nrocnre  a  lessor's  assoit  to  aa 
assignment  of  the  lease  to  plaintiff,  plaintiff's 
measore  of  damages  was  the  difference  between 
the  rent  reserved  and  the  rental  value  of  the 
^raudaear-Ordelluida  t.  TrulMh  UM  8.  W. 

Vn.  XKADEQVATE   AMD  EZOBMIVB 
DAMAGES. 

U82  (Ky.)  Verdict  of  f860  for  InjDzfea  to 
y  17  years  old,  confining  him  to  his  bed  for 
three  weeks,  and  permanently  injnrlng  hifl  leg. 
held  not  excessive.- Kentucky  Uidland  Goal  Co. 
T.  Vincent,  166  S.  W.  800. 

I  132  (Kt.)  An  award  of  91,000  in  favor  of 
plaintiff  wbose  leg  was  brol(en.  where  he  was 
confined  for  a  month,  and  by  reason  of  the 
break  one  ieg  was  rmdered  Miorter  than  the 
other,  is  not  excessive. — Big  BraiuA  Coal  Co. 
V.  Sanders,  166  S.  W.  813. 

S  132  (Ky.)  Verdict  of  82,000  for  injury  to  leg 
of  a  servant  16  years  of  ag&  resulting  in  a 
serious  and  permanent  defoimity.  held  not  ex- 
cessive.—Job  Iron  ft  Steel  06.  v.  I^yne,  166 
S.  W.  978. 

f  132  (MojLpp.)  Verdict  of  $6,000  for  per^ 
■ondl  injuries  to  a  stout  healthy  boy  18  years 
old,  by  which  Us  hip  waa  broken,  and  be  was 
incapacitated  from  <k>ing  heavy-  work,  «tc^  htU 
not  excessiver-Boten  t.  Staamdd  Ice  Oa^  166 
S.  W.  883. 

S  182  (UoJlpp.)  A  verdlet  of  ttJSOO  wu  not 
excevive,  where  a  seamstress  ai^  46  wu  dis- 
abled from  following  her  occupation,  and  still 
suffered,  and  physicians  testified  that  her  in- 
juries were  liable  to  be  permanent.— Johnston  v. 
United  Bm.  Go.  of  Ctty  of  St.  Xjouis.  106 
S.  W.  llOo. 

t  132  (Tex.Ctv.App.)  Where  a  railroad  brake- 
man  lost  the  toes  on  one  foot,  and  received  oth- 
er painful  and  permanent  injnriea,  a  verdict  for 
more  than  810.000  was  excessive.— San  Antoniu 
ft  A.  P.  By.  Co.  V.  Wagner,  166  S.  W.  24. 

I  132  {Tex.CIv.App.)  A  verdict  of  81,500  for 
internal  injories  to  plaintiff's  wife,  which  result- 
ed in  a  permanent  displacement  M  hir  intomai 
organs  and  in  a  mlacarriage  and  permanent  di»- 
ability,  was  not  ucesaive.— St.  Louis  Sontb- 
westorn  By.  Co.  of  Texas  v.  HcNatt,  168  S.  W. 
89. 

{  132  (Tex.Civ.AppO  A  verdict  for  $2375  for 
the  impairment  of  the  health  of  a  woman  54 
years  old,  who  previously  had  been  able  to 
support  herselt  which  resulted  in  disability 
continuing  to  the  time  of  the  trial  and  where 
n<t  objection  waa  made  to  the  sobmiaaion  of  the 
issue  of  permanent  injury  to  the  jury,  held  not 
excessiva- Missouri,  K.  &  T.  I^.  Oo.  of  Texas 
V.  Cook.  166  S.  W.  453. 

1 132  (Tex.CiT.App.)  A  verdict  for  $15,000 
for  damages  sostunM  by  a  minor  whose  foot 
waa  ao  severely  lidared  by  a  railway  looomotiTe 
that  its  amputation  waa  necessary  is  not  so 
excessive  as  to  Justify  the  belief  that  the  jary 
were  moved  by  passion  or  prejudice,  or  by  some 
improper  inflnence.— Angelma  ft  N.  B.  B.  Co.  r. 
Due,  166  8.  W.  916. 

I  134  (Ky.)  Where  an  injury  to  a  car  cleaner 
impaired  his  earning  capacity  about  one-half,  a 
verdict  for  $1,750  would  not  be  disturbed  aa  ex- 
cessive.—IxmlsviUe,  H.  ft  St  L.  By.  Co.  v. 
Armes,  166  S.  W.  190. 

Vm.  PLBADniG.  BVIHElfO^  AMD 
ABEBSniEllT. 
(A)  PlMdlBsr. 

S  143  (Tex.Clv.App.)  Under  Ae  nneral  alle- 
gation of  damages  in  a  personal  Injary'  action 
by  breaking  plaintiff's  arm,  etc.  plaintiff  could 
recover  for  pbyaical  eolfenng.— Pecos  &  N.  T. 
Ry.  Co.  V.  Huskey.  166  8.  W.  493. 

Petition  in  a  personal  injury  action,  which  al- 
leged that  becaoae  of  jMudan^s  noKUcenos 
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Kdaintiff  waa  thrown  to  the  froiud  while  rldinc 
a  horse  aiid  injated  his  now,  um.  vbe.,  held 
not  objectionable  as  Cailins  to  atat*  of  what  his 

damages  consisted. — Id. 

{  149  (Tez.Giy.AppJ  Under  the  ceneral  al- 
legation of  damages  in  a  personal  ttuury  action 
bj  breaking  plaintiff's  arm,  etc..  pialotm  could 
recover  for  mental  Buffering.— Pecos  ft  N.  T. 
Ry.  Co.  V.  Haaker.  166  S.  W.  493. 

S  153  (Mo.AppJ  A  petition  in  an  action  for 
personal  Injuries,  which  aU«K8  that  plaintiff  has 
been  pat  to  great  expense,  'hnore  tun  fOOO,  in 
procuring  medical  and  surgical  serrices  and  In 
the  loss  of  about  one  wear's  time  from  lus  bad- 
ness," does  not  limit  tne  amount  of  loss  to  $500. 
—Bell  V.  Ututed  Bye.  Co.  of  8t  Louis,  166  S. 
"W.  1100. 

^  153  (Tex.OiT.App.)  A  petition  In  a  personal 
injury  action  was  subject  to  q»ecial  exception 
for  failure  to  itemize  the  amount  of  damages 
claimed  so  as  to  show  the  amount  claimed  lor 
loss  of  ttme,  doctor's  bills,  drag  Ulto.  eta- 
Cisco  on  UUl  T.  Van  Qeem,  166  STw.  488. 

(B)  BTlAcBce. 

I  163  (Tex.)  Mental  snffering  fnun  personal 
injuries  will  be  presumed  in  the  case  ox  an  in- 
sane person,  as  well  as  a  sane  person,  until 
such  abnormal  mental  condition  as  prevents 
the  par^  from  experiencing  mental  lu  Serine 
is  prored.— Tweed  t.  Western  Union  Telegraph 
Co.,  166  S.  W.  696. 

f  166  (Tex.)  The  admission  of  testimony  by 
a  witness  for  the  defendant  on  cross-examina- 
tion that  it  was  conceivable  that  plalntifTs 
wife  had  received  the  injuries  of  which  she 
complained,  although  he  found  no  such  injuries 
when  he  examined  her  for  life  insurance  after 
the  accident,  was  erroneous  as  i»erniitting  plain- 
tiff to  show  a  posaihiliiT  of  ujuT  u  *  basis 
for  recovery.— Houston  ft  T.  0.  Ry.  Co.  v. 
Fox,  166  S.  W.  693. 

S  188  (Tex.CivJLppO  In  an  action  against  a 
railroad  company  for  the  destructicm  of  plain- 
tiff's bnlUitng  and  the  fixtures  therein  by  tire, 
evidence  held  to  support  a  verdict  for  $1,050, 
even  though  the  plaintiff  had  rendered  the  lot 
and  the  improvements  thereon  for  taxation  at 
$150.— Missouri,  K.  &  T.  By.  Cov  of  Texas  v. 
Mitchell,  166  S.  W.  126. 

(0>  PTOeecdlttSM  for  AsKCKKm^Bt. 

§  210  (Ark.)  An  instruction  on  the  measure  of 
damages  which  does  not  tell  the  jntr  that  their 
finding  mnst  be  based  on  the  evidence  is  er* 
roDeous.— Weigel  t.  McGIoskey,  166  S.  W.  944. 

I  2 1 6  (Mo.App.)  An  instruction  that  a  mai> 
ried  woman  could  recover  for  impairment  of 
"ability  to  work  or  earn  money  on  and  for  her 
separate  aceonnt  and  vse,  iod^ndent  of  ber 
husband,  and  of  the  performance  of  her  house- 
hold duties,"  did  not  allow  compensation  for 
performance  of  household  duties. — Johnston  v. 
United  Bys.  On.  of  City  of  St  liouls,  166  S. 
W.  1106. 


See  tiens,  |  10. 


DAMS. 
DEATH. 


See  Abatement  and  Bevival,  {f  61,  7S ;  Appeal 
and  Error,  {  1064 :  Constitutional  Law,  f  43 ; 
Evidence,  |  157 ;  Master  and  Servant,  »  264, 
285.  286,  &1.  293;  ParUes,  J Ballroads, 
H^44,  346,  890;  Steam,  |  0;  TtM,  H  191, 

XI.  AOTIOMS  FOB  OAVBINO  DBATK. 
(At  RlKbt  Of  Aetlom  u<  Detonaea. 

1  9  (Tex.Civ.App.)  Surviving  parents  of  a  de- 
ceased who  are  entitled  to  a  right  of  action  for 
his  wrongful  death  cannot  complain  that,  under 
Bev.  St.  1911,  art.  4699,  which  is  part  of  the 
act  providing  for  actions  for  wrongful  death. 


the  widow  has  brought  an  action  for  the  benefit 
of  all,  for  they  take  the  right  subject  to  the 
remedy.— Galveston,  H.  &  S.  A.  By.  Co.  v. 
Pennington,  166  S.  W.  464. 

S  1 1  (Tex.)  Under  the  common  law,  in  force 
until  changed  by  Bev.  St  1911,  art.  4694,  dam- 
ages were  not  recoverable  for  death  by  wrong- 
ful act— Elliott  T.  City  ct  Brownwood.  166  S. 
W.  1129. 

121  (Ky.)  One  is  not  justified  In  taking  hu- 
man life  in  order  to  defend  himself  against 
slight  violence,  but  there  must  be  a  reasonable 
apprehension  of  death  or  great  bodily  harm.— 
Shields  V.  Neal,  166  S.  W.  211. 

183  (Tex.)  Under  Bev.  St  1911,  art  4694, 
a  mnnicipal  corporation  is  not  liable  for  the 
death  of  a  person  cauiMd  Its  negligent  failure 
to  maintain  Its  streets.- Elliott  v.  City  of 
Brownwood,  166  S.  W.  1129. 

i  33  (Tex.CivjLpp.)  Under  the  statute  author- 
ising an  action  for  death  by  negligent  act,  a 
municipal  corporation  is  not  liable  for  the  death 
of  a  person  caused  by  Its  n^Iicence  in  main- 
tmlttinc  Its  streets.— BlUott  r.  City  <rf  Brown- 

woodTiee  a  w.  982. 

(D)  Pleadlns  BTl«eBe«. 

S69  (Ark.)  Though  the  action  is  only  for 
pecuniary  loss  to  decedent's  children  from  his 
death,  evidence  of  his  attention  to  their  in- 
struction is  admissible  to  diow  his  affection  for 
and  interest  in  them,  and  so  the  likelihood  that 
he  would  have  contnbnted  to  ^elr  ftitnre  sop- 
pprt— GhicagOk  B.  I.  ft  P.  By.  Go.  t.  Oonn,  166 
a.  W.  668. 

(B)  Danavea,  Vorfefltnre,  or  Fine. 

S  83  (Tenn.)  Under  Shannon's  Code,  «  4025- 
WZ&,  a  widow,  suing  for  the  death  of  her  bus- 
band,  may  recover  the  damages  she  has  sus- 
tained, and  also  soch  damages  as  decedent  might 
have  i^coveted  had  be  sarvived.— Union  By.  Go. 
V.  Carter,  166  S.  W.  692. 

1 86  (Tex.CiT.App.)  In  an  action  under  the 
statute  by  the  surviving  wife,  parents,  etc., 
there  can  be  no  recovery,  unless  plaintiffs  had 
reasonable  expectation  of  pecnninry  benefit  from 
deceased.— Gulf,  C.  Sc  S.  F.  By.  Go.  v.  Hicks, 
166  S.  W.  1190. 

193  (Mo-App.)  Under  Bev.  St  {  8623,  pro- 
viding that  on  death  from  automobile  accident 
damages  may  be  recovered  as  provided  by  sec- 
tion 6425,  a  recovery  of  the  penalty  of  not  less 
than  f2.0i00,  nor  more  than  $10,000,  provided 
by  the  latter  section,  may  not  be  had,  but  re- 
covery may  be  had  only  tor  the  damages  re- 
coverable under  section  6425. — Boberts  T. 
Trunk,  166  S.  W.  841. 

1 93  (Tenn.)  In  an  action  under  Shannon's 
Code,  H  4025-4028;  for  death  bv  wrongful  act 
exemplary  damages  are  recoverable. — Union  By. 
Co.  V.  Carter,  IW  S.  W.  592. 

S99  (Tenn.)  Where  the  declaration.  In  an 
action  for  death  by  wrongful  act,  demanded 
exemplary  damages,  and  the  court  found  that 
decedent  was  shot  by  an  employ^  of  defend- 
ant while'  attempting  to  arrest  decedent  for 
gtealiiw  a  ride  on  a  train  of  defendant  a  judg- 
ment for  $2,000  would  not  be  disturbed  as  ex- 
cessive.—Union  Ry.  Co.  v.  Carter,  166  S.  W. 
592. 

S  99  (Tex.Civ.App.)  An  award  of  $20,000  for 
the  wrongful  death  of  a  husband  and  father, 
who  at  times  earned  as  much  as  $60  a  week, 
less  expenses.  In  hauling  freight,  which  earnings 
were  devoted  to  the. upkeep  of  his  family,  con- 
sisting of  his  wife  and  four  minor  children,  was 
not  excessive. — Galveston,  H.  &  S.  A.  Ry.  Go.  v. 
Pennington,  166  S.  W.  464. 

i  99  (Tex.Clv.App.)  Verdict  of  $S,60(»  for 
plainti^  in  an  action  for  the  death  of  their 
son,  in  which  a  jury,  ander  Rev.  St.  1911,  art 
47(>4,  might  allow  damages  proportionate  to  the 
resnlting  injnry,  held  ezcesdve,  nnless  a  ranlt- 
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tltuT  Of  f4,400  waa  Sltd.-OaU.  C.  A  S.  F.  By. 
Oa.  T.  Hicka,  166  fi.  W.  1190. 

(F)  Trial.  Jndcment,  and  Review. 

I  103  (Tez.GIvJlp];).)  On  evidence  in  an  action 
by  the  parents  of  a  young  man  of  23  killed  in 
a  wreck  doe  to  defendant'!  negligence,  held,  on 
evidence,  that  tb«  qneation  whether  plaintiffs 
bad  any  reasonable  expectation  of  pecnnlai? 
beueSt  trom  bim  waa  for  the  jory.— GTal^  0.  & 
S.  F.  By.  Co.  T.  Hicks,  166  S.  W.  1190. 

i  104  (Ky.)  In  a  civil  action  for  the  wrongful 
killing  of  plaintiff's  husband,  evidence  AeU  to  re- 
quire the  giving  of  an  inatrnetion  on  the  right 
of  Mlf -delenae.— Shield^  t.  Meal,  166  8.  W.  211. 

DEBTOR  AND  CREDITOR. 

AttacbmeDt:    Bankraptcy;  Fraudulent 
iveyances;  GMznishnent;  Koraticai;  Snb- 
ibgation;  Tnuti,  1 161. 

DECEDENTS. 

See  Descent  and  Distribution ;  BJxecutora  and 
Admlniatraton;  Witneswa*  ||  161-177. 

DECEIT. 

Bee  FmiuL 

DECLARATIONS. 

8m  Orimtiua  Law,  |i  406-421. 

DEDICATION. 

I.  VATITBS  Mm  BBQUmTES. 

1 19  (Mo.)  Where  commiBBioners  In  partition, 
as  ^own  by  their  report  and  accompanying 
plat,  which  after  confirmation  and  approval  by 
the  city  engineer  as  conforming  to  the  official 
dty  plat  «  streets,  was  duly  filed,  reserved  a 
stnp  for  street  purposes  which  purchasers  un- 
deretood  was  a  public  street,  htid  that  there 
was  a  dedication  ac  a  street  whenever  accepted 

Sthe  city  to  user  or  formal  acceptance.— City 
8t  Louia  T.  Barthel.  166  8.  W.  267. 

DEEDS. 

Bee  Acknowledgment,  {  62:  Adverse  Posses- 
sion, f  100 ;  Appeal  and  Error,  {  173 ;  Can- 
cellatfon  of  Instruments;  Covenants;  Dow- 
er. I  49:  Evidence.  «  858,  383,  417-461; 
Frauds,  Statute  of,  |  120 ;  Fraadulent  Con- 
Teyances;  Homestead,  {  119;  Mortgages; 
Partition,  |  S ;  Quieting  Title,  {  12 ;  B^r^ 
mation  of  Instruments,  I  16;  Trnpass  to 
Try  Tide,  |  44;  Trusts,  |  202. 

I,  BSQUI8ITES  Ain>  TAUDITT. 
(■»  TalMltr. 

1 60  (Tex.CiT.App.)  Where  the  mutual  mis- 
take of  a  vendor  and  purchaser  did  not  consti- 
tute a  material  inducement  to  the  purchase,  the 
mistake  did  not  Justify  the  setting  aside  ni  the 
deed.— Gamp  v.  Smith,  166  S.  W.  22. 

1 70  (Tex.Civ.App.)  Where  the'  false  represen- 
tations of  a  vendor  did  not  constitute  a  material 
inducement  to  the  purchaser,  nor  Influence  him 
at  the  time  of  the  purchase,  the  representations 
did  not  justify  the  setting  aside  of  the  deed.— 
Oamp  T.  Smith,  166  S.  W.  22. 

m.  COnaTBITOnOH  AHD  OPSBA. 

Tioir. 

(A)  General  Rolee  of  Comstraatlon. 

{90  (Ark.)  The  court,  In  construing  a  deed, 
must  ascertain  and  give  effect  to  the  intention 
of  the  parties  by  giving  to  all  parts  of  the  deed 
socb  construction,  if  possible,  that  they  may 
stand  twetiier.— ML  Olive  Stave  Go.  t.  Hand- 
toid,  166  8.  W.  682. 

1 90  (Tei.Clv.App.)  A  deed  will  be  construed 
against  the  grantor  and  in  favor  of  the  grantee. 
—Beaton  v.  J*a8Hll»  166  S.  W.  468. 


1 97  (Ark.) '  Where  there  ta  a  repngnani?  be* 
tween  the  granting  and  habaadam  daoaea  of  a 
deed,  the  former  controls.— Mt.  0U»  Stave  Oo. 
V.  Handford,  166  S.  W.  682. 

(B)  Pvopertr  OoBTervA. 

I  112  (Mo.App.)  A  reference  to  a  map  or  plat 
in  the  description  of  a  lot  conveyed  incorporates 
the  map  or  plat  in  the  deed.— Lindsay  v.  Smith, 
166  S.  W.  WO. 

1  1 14  (Tez.CivJ^.)  Where  plaintiC.  in  ad- 
dition to  the  ordiiULry  ooant  of  trespass  to  try 
title,  prayed  reformation  of  her  deed,  which, 
while  reciting  a  conveyance  of  160  acraa.  de- 
scribed only  80,  It  was  improper  for  the  court 
to  direct  a  verdict  in  her  favor  on  the  ground 
that  the  deed  on  its  face  showed  a  conveyance 
of  160  acres,  tor  a  particular  descriptioii  will 
gov^  a^^neral  one.— Johnson  v.  Conger,  16ft 

«7)  Bstataa  and  Kmtvreats  Oremte^ 

f  124  (Ark.)  A  deed  which  recites  that  the 
grantor  conv^s  to  the  grantees  a  atrip  of  land 
described,  to  have  and  to  hold  the  same  to 
their  use  for  a  pnblic  rallnHul  or  ttth&r  pablie 
roadway,  to  be  kept  open  and  free  to  the  pnblic 
grants  the  land  in  fee,  and  the  ri^ht  of  the 
grantees  to  use  the  same  as  a  way  remains, 
tiiongh  the  pnbUe  has  abandoned  die  wayv— Mt. 
Olhre  Stave  Oo.  t.  Handford.  160  8.  W.  5B2. 

f  129  (AA.)  A  deed  to  one  and  the 
of  her  body  onfy  conveyed  a  life  estate  to  the 
grantee.— Hawk&is  v.  Beeves,  166  8.  W.  062. 

DE  FACTO  CORPORATIONS. 

See  CorpMEatUuM,  |  2aL 

DEFAULT. 

See  Judgment.  H  98-163. 

DEUY. 

See  Carriers,  M  218,  228;  GosM.  1  900;  TOf 
graphs  and  l%lephones,  |  78. 

DELIVERY. 

See  Gifts,  |  82 :  Lmianee,  |  186 ;  Fudon,  | 
0^  I  ^  >  Telegnpu  and  Telephones* 

DEMAND. 

See  Uandamni;  1 14. 

DEMURRER. 

See  Pleading,  H  198-216;  Trial,  1 15& 

DEPOSITARIES. 

See  Escrows. 

2  6  (Ark.)  A  bid  l»r  a  bank  to  become  a  dc- 

Sositary  of  pnblic  nmdt  of  a  county  under 
p.  Acts  1911,  p.  929,  to  pay  a  apecofied  p» 
cent  per  annam  more  than  any  other  bidde^  is 
not  valid.— Grant  Ooantj'  Bank  r.  HcCldttn. 
166  S.  W.  550. 

Sp.  Acts  1911,  p.  929.  requires  the  Belectlon 
for  depositary  of  public  funds  of  the  highest 
bidder  in  response  to  an  advertisement  for  bid^ 
and  the  county  court  may  not  select  a  bank 
which  has  not  presented  a  valid  bidl— Id. 

i  6  (AvkA  Act  AprU  12.  1911  (Sp.  Acts  1911. 
p.  473)  S  1.  hel4  to  impose  cn  the  county  jodn 
of  certam  counties,  as  distinguished  from  the 
county  court,  the  duty  to  order  publication  of 
notice  of  the  receipt  of  bids  for  deporat  of 
public  funds  and  to  require  piriiliration  at  such 
notice  by  the  clerk.- Robertson  r.  Derridi.  168 

8.  w.  osa 

The  duties  imposed  on  tbe  county  Judge  of 
certain  connties  to  order,  and  the  derk  to  pub- 
lish, notice  of  the  receipt  of  bids  from  banks 
for  deposit  of  public  funds  by  Act  April  12, 
1911  (Sp.  Acts  1911t  p.^^^^|^UBdatoty. 


mi 
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and  'tlie  oflken  an  required  t»  p^rCoim  lli* 
MUM  af  their  ovn  motioD.— Id. 

DEPOSITIONS. 

See  New  Trial,  I  150. 

S  S3  (Tez.GiT.App.)  Defendant  cannot  object 
to  depOBitions  taken  and  used  on  behalf  of  plain- 
tiff, on  the  ground  that  defendant  bad  not  been 
legally  serTed  with  citation  when  the  depoBi- 
tions  were  taken,  in  that  it  was  served  in  the 
-wrong  name-— MlBsouri,  O.  &  G,  Ry.  Co.  of  Tex- 
as T.  Browning,  166  S.  W.  34. 

Under  Bev.  St  IQll,  art  3676,  ft  motion  to 
suppresB  depositions  on  the  sround  that  notice 
of  the  filing  of  Interrogatoriea  for  the  pnrpoae  of 
•takiDg  depoeitionB  was  not  served  with  the  cita- 
tion could  be  denied,  where  not  made  until  the 
second  term  after  the  depositions  were  filed.— Id. 

S  99  (Tex.CiT.App.)  A  deposition  taken  in  a 
suit  was  not  admiasible  in  a  suit  other  than  the 
one  in  whidi  it  was  taken.— Gaatleberry  t.  Btw- 
•er,  166  8.  W.  14. 

DEPOSITS. 

See  Buki  and  Banking,  H  147-lM. 

DEPOTS. 

Bee  Carriers,  U  821,  846. 

DESCENT  AND  DISTRIBUTION. 

See  Adoption,  (  2S\  Dower:  Eqid]^,  1  297; 
Execntora  and  Admlniatcatina;  Onneeteed, 
il  lS4r-146;  Wills. 

m.  BIGHTS  AMD  T.TABTT.nggig  OF 

'  HEUtS  AND  DISTRIBUTEES. 
(A)  Matare  mmA  BstabUebmoat  •<  BUt>><a 

182  (Ey.)  Tlie  repudiation  by  two  children 
of  tiielr  agreement  made  with  the  widow  and 
the  other  children  for  the  aettlemcDt  of  the  es- 
tate of  the  deceased  father  and  hosband,  and 
which  fixed  the  advancea  to  the  two  children, 
did  not  invalidate  the  agreement,  and  in  a 
distribudon  of  the  estate  in  court  the  two  could 
not  be  diarged  with  greater  advancements  in 
the  absence  of  evidence  thereof.— Aylor  v.  Ay- 
lor.  166  S.  W,  216. 

Where,  in  a  suit  in  eaaity  to  adjust  the  rights 
of  the  heirs  of  a  decedent,  it  appeared  that  two 
of  the  hedri,  td  whom  land  bad  been  conveyed, 

Enrsnant  to  a  private  settlement  between  the 
eirs,  Iiad  mortgaged  the  same,  the  mortgagees 
were  necessary  parties  to  a  supplementary  pro- 
ceeding to  enforce  ttie  judgment  establiahing  the 
rights  at  the  parties  and  anbject  the  land  oon- 
Te^^  to  the  payment  of  debts  due  the  estate. 

(D)  Riarlits  and  RemeaiM  of  Crodlton  of 
H«lrs  asd  IHatrlbatees. 

S  156  (Ey.)  Where  a  wife  received  $3,600 
from  her  husband's  estate  in  excess  of  what  the 
laws  entitled  her  to  take  as  widow,  she  was 
liable  in  an  action  by  a  creditor  to  the  extent 
of  the  excess  receiTedr-Bennett  T.  Miller,  166 
8.  W.  806. 

DESCRIPTION. 

See  Boondariea,  ||  8-8;  Chattel  Horteagea,  f 
49 ;  Trauds,  Statute  oft_J  110 ;  Vendor  aiid 
Purchaser.      22,  280 ;  Wills,  f  488. 


See  Wills. 


See  New  Trial,  1 
formance,  §  97. 


DEVISES. 
DILIGENCE. 

99,  102,  150 ;  Specific  Peiv 


DIRECTING  VERDICT. 

See  Trial.  1  178. 

DISABILITIES, 

See  Inaane  Persons,  }  2. 

DISBARMENT.  ' 

See  Attorney  and  Client,  IS  49-09. 

DISCHARGE. 

See  Compromise  and  Settlement:  Qamiabment, 
(  196;  Muter  and  Servant,  ll  87-44;  Mort- 

Siges,  {  808;  Principal  and  Surety,  i  100; 
eieaae. 

DISCOVERED  PERIL. 

See  Trial,  f  101. 

DISCRETION  OF  COURT. 

See  Appeal  and  Brror,  SS  818,  933,  959-981; 
Gontinaance,  {  80:  Criminal  Lew,  {|  184, 
596,  699,  951,  1154.  1156 ;  Mandamus.  H  7, 
72 ;  Pleading,  |  236 ;  Trial,  8S  08.  91. 

DISMISSAL  AND  NONSUIT. 

See  Abatement  and  Bevival,  8  61 ;  Appeal  and 
Error,  H  628,  685,  778,  782,  792,  794:  Crim- 
inal Law,  If  1087,  U06:  Highwaya.  |  72. 

n.  INVOI.UMTABY. 

S  55  (Tex.CST.App.)  Where  a  suit  to  enjoin 
the  execution  of  a  judgment  was  not  broncdit  in 
the  county  in  which  the  judgment  was  roraered, 
as  required  by  Rev.  St  1911.  art  4653,  and  ar- 
ticle 1830.  subd.  17,  the  objection  is  one  of 
venue,  and  not  of  jurisdiction,  and  it  waa  prop- 
er to  transfer  a  suit  to  the  proper  county,  in- 
stead of  diimiaring  it— Leater  v.  Gatewood, 
166  S.  W.  STO! 

{81  (Tex.CiT.App.)  Where  a  final  judgment 
was  rendered  dismissing  a  cause  for  want  of 

Srosecution.  and  the  term  at  which  it  was  ren- 
ered  had  ended,  the  court  had  no  authority  to 
render  a  judgment  denying  or  granting  a  mo- 
tion to  reinstate  it  without  reasonable  notice  ol 
the  motion  to  all  of  the  defendanta,— McAUen 
V.  Crafts,  166  S.  W.  a 

DISORDERLY  HOUSE. 

I  16  (Tez.Cr.App.)  Evidence  that  some  time 
before  the  date  of  the  alleged  offense  accused 
had  beer  in  an  ice  box  in  such  house,  and  that 
I>artiea  were  drinking  beer  there,  was  admis- 
sible.—Cunningham  V.  State,  166  S.  W.  519. 

S2B  (Tex.Cr.App.)  Instruction  requiring 
that  accused  should  know  the  character  of  tlie 
women  plying  tlielr  vocation  in  such  house,  or 
should  knowingly  keep  a  house  for  the  pur- 
pose of  prostitution,  AeMoroperiy  refused. — 
Cunnlni^iam  v.  State,  106  S.  W.  019. 

DISSOLUTION. 

See  Oamisbment,  {  196;  Partnership,  S  279. 

DISTRIBUTION. 

See  Deacent  and  I^atribution. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Courts,  S  231 ;  Criminal  L«w.  H  706.  720, 

730,  1037,  1055,  1171. 

8  8  (M:o.App.)  Under  Rev.  St  1900,  |  1007, 
It  IS  a  prosecuting  attorney's  duty  to  proaeente 
and  defend  actions  by  or  agiUnat  the  eoonty, 
and  under  the  statutes  bis  office  and  that  of 
judge  of  the  county  conrt  are  separate,  and 
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neither  U  aubaervient  to  the  other,  and  there- 
fore the  proeecutine  attorney's  right  to  appear 
in  and  control  euch  actions  cannot  be  snper- 
seded  or  ignored  by  tbe  county  court. — State  ex 
teL  Lashly  v.  Wardemann,  166  8.  W.  348. 

Under  Bev.  St  1909,  i  1008,  providing  that 
the  prosecuting  attorney  ahali  prosecute  or  de- 
fend "all  cinl  BoitB  in  which  the  county  is  in- 
terested," the  county  was  interested  in  a  man- 
damus  suit  af^nst  tiie  judges  of  the  county 
court  to  compel  them  to  hear  and  determine 
an  appUcation  for  a  dramshop  Ueense,  so  as 
to  entitle  the  prosecuting  attorney  to  appou  In 
and  control  such  suit.— Id. 

Bev.  St  1900,  SS  1007,  1008,  both  pertaining 
to  the  duties  of  prosecuting  attorneys,  being  In 
pari  materia,  are  to  be  read  together  in  de- 
termining the  duties  and  righti  «  prosecuting 
attorneys.— Id. 

A  writ  of  mandamus  to  compel  the  judges  of 
tbe  county  court  to  hear  and  determine  an  ap- 
plication for  a  dramshop  license  is  not  purely 

EeiBonal,  but  reaches  the  office,  so  that  a  county 
ad  an  interest  in  a  suit  for  such  a  writ,  which 
under  Bev.  St  1909,  S  1008,  entitled  the  prose- 
cuting attorney  to  appear  in  and  control  such 
suit  in  behalf  of  the  county. — Id. 

1 9  (Mo.App.)  A  civil  action  to  recover  a  pen- 
alty under  Bev.  St  1909,  S  3040,  providing  that 
proceedings  to  collect  tlie  same  shall  be  insti- 
tuted by  the  prosecuting  attorney  of  the  county, 
may,  by  virtue  of  sections  976  and  1007,  be 
broiwht  by  the  drcuit  attorney  in  the  dtr  of 
St  iLouIs. — State  ex  rel.  Jooei  t.  Howe  Scale 
Oo.  of  Illinois,  166  S.  W.  328. 

DITCHES. 

See  Drains. 

DIVERSION. 

See  Waters  and  Water  Courses,  If  100,  114. 

DIVORCE. 

See  Husband  and  Wife,  |  4S;   Insurance,  g 
813;  Marriage,  |  60. 

Vn.  OPERATION  AND  EFFECT  OF 
DIVOHCE.  AND  RIORTS  OF 
DIVORCED  PERSONS. 

1 332  (Mo.App.)  A  petition  in  an  action  by 
a  wife,  obtaining  in  a  sister  stat^  a  judgment 
of  divorce,  held  to  confer  on  the  court  juris- 
diction to  inquire  into  the  duty  of  the  husband 
under  tbe  laws  of  the  sister  state  to  support  his 
children.— Oould  v.  Gibson,  166  S.  W.  648. 

A  provision  in  a  foreign  judgment  of  divorce 
that  the  allowance  for  the  support  of  tbe  chil- 
dren awarded  to  the  wife  shall  be  pnid  to  the 
clerk  of  the  court  does  not  deprive  the  wife  of 
a  right  to  judi^ment  fer  the  amount  due  her, 
where  the  hnsband  left  the  sister  state  and  did 
not  provide  for  the  ehildren^Id. 

DOCKETS. 

See  Trial,  S  11. 

DOCUMENTS. 

See  Criminal  Law,  {{  429,  444;  Drldenee,  {{ 

341-383. 

DOMICILE. 

See  Venue,  |  22. 


Bee  Gifts. 


DONATIONS. 
DOWER. 


n.  nrcnoATE  intbrbsv. 

(B)  B»r,  Release,  ov  Forfeiture. 

{49  (Ky.)  In  a  suit  to  set  aside  a  deed  of 
A  widow's  dower  for  fraud,  the  burden  is  on 
her  to  establish  the  fraud  by  very  substantial 
proot—Teater  t.  Teater,  166  S.  W.  797. 


In  a  salt  to  set  aside  a  conreTuioe  of  s 
widow's  dower,  evidence  heU  to  warrmnt  a  find- 
ing that  ^e  had  been  led  to  execute  the  deed 
on  the  belief,  induced  by  the  frantee's  fraisl. 
that  it  provided  a  oonsiaeratian  o£  $1,300^  in- 
stead of  fSOO.— Id. 


m.  BIGHTS  AND  RBKED: 
WIDOW. 


OF 


{ 69  (Ark.)  A  petition  by  a  widow  tor  allot- 
ment or  dower,  which  alleges  that  her  fansband 
died  a  citizen  of  the  county,  poweaaed  of  per- 
sonal property  described,  that  she  is  entitied  to 
a  third  thereof,  and  that  the  executors  haw 
refused  to  assign  dower,  states  facts  Testing 
jurisdiction  in  the  prol>dto  court  to  allot  dower 
under  Kirby's  Dig.  1  1840  — Carter  t.  Yoanger, 
166  S.  W.  547. 

The  jurisdiction  of  the  probate  eoart  to  assiga 
dower  cannot  be  defeated  by  a  denial  that 
the  widow  is  entitled  thereto,  nor  by  an  al- 
legation that  she  has  reUnouished  her  dower  hy 
agreement  of  separatim.— Id. 

Where,  in  proceedings  in  tiie  probate  court 
by  a  widow  for  the  allotment  of  dower,  the 
answer  alleged  that  the  widow  and  her  hw- 
band  entered  Into  an  agreement  of  separatiun, 
the  probate  court  had  jurisdiction  only  to  de- 
termine whether  the  separati<m  agreement  bad 
been  abrogated,  and,  if  abrogated.  It  could 
award  dower,  but  It  could  not  determine  wheth- 
er the  separation  agreement  was  fialr  and  Jest 

DRAINS. 

See  Appeal  and  Brror,  f  77. 

n.  ASSBSSMENTS  AND  BPEOIAK 

TAXES. 

S  67  (Ark.)  Act  March  13,  1913,  p.  706,  repeal- 
ing BpecUl  Act  1911,  p.  814,  which  created  tbe 
Chicot  county  drainage  dismeb  and  expressly 
validating  asseesments  theretofore  levied  and 
collected,  not  to  vicdate  any  constitatioasl 
requireuient  that  such  assessments  shall  be  ia 
oroportion  to  the  boiefits. — Davies  t.  Chia>t 
County  Drainage  Dist.  166  S.  W.  17a 

176  (Ark.)  Tbe  failure  of  the  board  of  di- 
rectors of  the  Chicot  county  drainage  district  to 

tive  notice  of  an  assessment,  as  provided  by 
p.  Act  1911,  p.  8^  f  12,  creat&g  the  dis- 
trict, would  not  make  the  assessment  invalid, 
in  view  of  Act  March  13,  1018,  p.  756,  express- 
ly validating  all  assessments,  ai^  repealing  the 
act  creating  tbe  dlstricL— -Davies  v.  Chicot 
County  Drainage  Dist,  166  S.  W.  170. 

1 86  (Ark.)  Since  Act  March  13,  1913,  p.  796^ 
repealed  Sp.  Act  1911^  p.  814,  creating  the 

Chicot  county  drainage  district,  though  it  rati- 
fied assessments  already  made,  a  property  own- 
er would  Dot  be  liable  for  the  penalty  imposed 
by  the  repealed  act ;  the  repealing  act  only 
authotizing  the  collection  of  the  aasessment— 
Davies  v.  Chicot  County  Drainage  Dist,  166  & 
W.  170. 

S9I  ^k.)  Where  plaintiff,  who  med  to  re- 
strain the  coUeetion  of  an  assessment  levied  by 
the  Chicot  county  drainage  district,  filed  Ms 
complaint  before  Act  March  13,  1913.  p.  756. 
which  abolished  the  district,  but  ratified  assess- 
ments made,  was  enacted,  and  waa  entitled  to 
the  relief  prayed  before  its  enactment,  be  wsa 
not  liable  for  any  costs  incurred  before  that 
time.— Davies  v.  Oiicot  Ooonty  Draiuae  Dist, 
166  B.  W.  170. 

DRAMSHOPS. 

See  Intoxicating  Xdguors. 

DUE  PROCESS  OF  LAW. 

See  Oonstitntional  Law,  H  272-290. 

DYING  DECLARATIONS. 

See  Criminal  I«w,  || 
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EASEMENTS. 

See  I>edlcatl(»;  Franda,  Statute  of,  M  60, 
139;  Highways;  Party  Wallk,  |  1;  Tenant 
C7  in  Common,  |  41. 

X.  OBBATIOir,  EZISTENGE,  AHD  TEB- 
lOKATIOir. 

i  I  (Tex.01v.Ap]^)  An  easement  over  the 
land  of  another  nuty  be  acquired  by  verbal 
agreement  in  the  natore  of  estoppeL— Bowiog- 
ton      WUliams,  166  S.  W.  719. 

S  18  (Tex.GiT.App.)  An  easement  over  the 
land  of  another  may  be  acquired  when  it  1> 
necessary  for  an  outlet  to  the  count;  road. — 
BowiDgCoD  V.  Williams,  166  S.  W.  719. 

5  35  (Tex.GiT.App.)  A  pleading  that  defend- 
ant acquired  a  way  by  parol  agreement  ai>on 
the  couveyance  to  plaintiff  of  the  land  OTer 
which  he  asserted  it  is  not  good  as  a  ^lea  of 
an  easement  by  estoppel,  because  alleging  no 
fact  showing  ue  injiutice  of  a  rerocation  of 
the  way.— ^wiugton  t.  WllUama,  166  S.  W. 
719. 

n.  EXTENT  OF  SIGHT,  USE,  AlfD 
OBSTBUCTIOM.  . 

161  (Tex.GiT.App.)  A  party  claiming  an 
easement  against  the  owner  of  the  fee  la  bound 
to  plead  and  prove '  it^Bowlngton  t.  Williams, 
lee  S.  W.  719. 

The  way  of  necessity  reserred  to  a  Tender 
who  sells  land  surroundinK  other  land  which 
he  retains,  and  to  which  he  can  have  access 
only  through  the  granted  premises,  cannot  be 
asserted  by  the  vendor  for  the  benefit  of  subse- 
quent grantees  to  whtun  he  sold  the  Inaccesaibte 
tracL-^d.  .  ,  , 

Where  an  owner  of  land  rerbally  reserved  a 
way  over  the  land  convej'ed  so  as  to  have  acctas 
to  a  parcel  retained,  the  right  is  DeRfonal  to 
him.  and  cannot  inure  to  the  benefit  of  sabse- 
quent  grantees  to  whom  he  cohveyed  his  re- 
maining parcel. — Id. 

EJECTMENT. 

Sea  Trespass  to  Try  Title. 

ELECTION. 

See  -^^^  ■"^  Bnor.  |  1089;  neadiag,  fS 

ELECTIONS. 

See  Oouniie^  |  29:  Intoxicating  Liquors,  88 
30,  31.  33,  84,  86,  40;  Mnnldrpal  Corpora- 
tions, I  867. 

I.  BIGHT  OF  SirrFBAGE  AlCP  REOU- 
I^TION  THEREOF  IN  GENERAL. 

1 1 1  (Ark.)  Acts  1913,  p.  180,  providing  for 
issaance  of  liquor  license  on  petiaon  of  a  ma- 
jority of  the  adult  white  Inhabitants  of  a  town 
or  city  held  not  to  violate  Const.  U.  S.  Amend. 
15,  wbl(^  is  intended  to  secure  the  right  to 
vote  only  in  the  elections  contemplated  by 
amendment  14.— McGlure  t.  TopC  ft  Wright, 
166  a  W.  174. 

vm.  coNDVOT  or  bi^tioh. 

I  198  (Ky.)  Substantial  compliance  by  elec- 
tion officers  with  the  requirements  of  the  statute 
regulating  elections  is  all  that  is  neceseary.— 
Hackney  t.  Justice,  166  S.  W.  760. 

8  230  (£^-)  Where  contestant  received  a  ma- 
iority  oftbe  legal  Totes  cast  at  an  election  for 
juatioe  of  tbe  peace  in  a  magisterial  district,  the 
election  could  not  be  declared  Toid  because  It 
was  proved  that  many  votes  cast  for  contesfeee 
had  been  obtained  by  bribery^Hackaey  v.  Jus- 
tice, 166  S.  W.  760. 

Ver  ttmm  in  Oe&  Dig.  *  Am  Dig.  Key  No.  Swiaa 


DC.  OOVNT  OF  VOTES,  RBTVBlll* 
AND  OANVASa. 

8  255  (Ky.)  Where  hallota  were  strung,  bound, 
sealed,  and  securely  locked  with  tbe  taUy  sheet 
and  ballot  stubs  in  the  ballot  box  as  provided  by 
Ky.  St  8  1482.  that  none  of  tbe  ballots  except 
five  doubtful  ones  were  inclosed  In  an  envelope 
did  not  show  that  they  had  not  been  properly 
preserved.— Hackney  v.  Justice,  166  S.  W.  760. 

Z.  CONTESTS. 

1288  (Ky.)  Under  Ey.  St  8  ISOGa,  subsec. 
12,  providiog  that  no  grounds  of  election  contest 
can  he  relied  on  except  those  set  up  in  the  peti- 
tion, an  ameodment  to  tbe  petitioD,  setting  forth 
tbe  names  of  voters  who  were  shown  by  tbe  evi- 
dence to  have  voted  Illegally  in  the  same  man- 
ner as  other  voters  were  alleged  by  the  i>etitioQ 
to  have  voted,  sets  up  new  grounds  of  contest, 
and  is  improper.— Clark  t.  Bobinson,  166  3.  W. 
801. 

An  amendment  of  a  petition  for  an  election 
contest  by  the  addition  of  an  allegation  that  the 
voters  who  were  alleged  in  the  original  petition 
to  have  voted  openly  did  not  take  the  oath  which 
would  authoriEC  them  to  so  vote  did  not  set  iForth 
additional  grounds  of  contest!  hut  only  perfected 
the  grounds  set  up  in  the  onginal  petition,  and 
was  properly  allowed.— Id. 

8298  (Ey.)  Where  there  was  evidence  that 
illegal  votes  were  cast  in  various  precincts  of  a 
county,  but  the  names  of  the  illegal  voters  and 
the  person  for  whom  they  voted  were  established 
so  that  the  votes  could  be  eliminated,  and  there 
was  DO  evidence  of  fraud  or  crime  on  the  part 
of  the  officers,  but  only  such  irregularity  as 
comes  from  honest  mistakes,  the  eleenon  in  each 
precincts  will  not  be  disregarded.— COark  t.  Bob- 
inson,  166  S.  W.  801. 

8299  (Ky.)  Where  ballots  voted  at  an  elec- 
tion have  been  preserved  so  that  their  Identity 
is  assured,  they  may  be  recounted  during  a  con- 
test, and  are  better  evidence  of  the  vote  cast 
than  the  returns.— Hackney  v.  Justice,  166  S. 
W.  760. 

8299  (Ky.)  Under  Ky.  St  8  1596a,  subsec. 
12,,  providing  that  all  ballots,  etc.,  concerning 
which  there  is  any  grouhd  for  contest  may  be 
removed  to  tbe  conrt  in  which  tbe  contest  is 
pending,  court  coald  order  the  county  clerk 
to  transfer  the  baUot  boxes  and  contents  to  the 
master  commissioner  of  tbe  court— Clai^  r. 
Robinson,  166  S.  W.  801. 

§  305  (Ky.)  A  contestee  in  an  election  contest 
cannot  complain  of  a  holding  by  the  trial  court 
that  there  was  no  election  in  a  certain  precinct, 
where  the  recount  of  the  ballots  showed  that  the 
contestant  received  a  majority  of  the  votes  cast, 
even  if  those  of  the  disregarded  precinct  be 
counted.— CJark  v.  Kobinson,  166  S.  W.  801. 

Where  a  judgment  sustaining  the  contest  by  a 
candidate  for  school  superintendent  was  affirmed 
a  few  days  before  the  time  for  the  examination 
of  school  teachers  and  the  issuance  of  certifi- 
cates to  them,  and  the  public  interests  require 
that  the  decision  of  the  case  be  not  delayed,  the 
mandate  will  be  issued  immediately,  and  not 
stayed  for  80  days,  as  ordinarily.— Id. 

ELECTRICITY. 

See  Bvldeitos,  8  481;  Trial,  8  290. 

ELEVATORS. 

See  Master  and  Servant,  S  133;  Trial,  |  253. 

EMBEZZLEMENT. 

l4rrexCrADD)  Where  defendant  induced 
ik'  but  b.«ld  her 
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ooDTerted  tiw  proceeda.  be  wh  gniltrof  anSttn- 
clement— Landrum  v.  State,  166  S.  W.  726. 

S5  (Ark.)  Where  the  defendant  embeszled 
iBoney  which  was  in  his  lawful  castod;,  but 
which  he  was  not  entitled  to  nse,  any  use  of 
it  b7  him  was  a  convenion,  notwithstanding 
an  intention  on  his  part  to  return  It,  and  the 
state  need  not  prove  a  specific  intent  to  deprive 
the  owner  permanently  of  his  property.— Busseli 
v.  State,  166  S.  W.  540. 

S  1 1  (Arlc.)  A  city  collector,  who  had  In- 
vested funds  belonging  to  an  improTement  dis- 
trict in  a  certain  corporation,  was  guilty  of  em- 
henlement  whether  he  became  personally  inter- 
ested in  the  corporation,  or  loaned  the  money 
to  others  who  became  Interested,  or  to  the  cor- 
goration  itselt— Rnasell  v.  State,  166  S.  W. 

1 23  (Ark.)  It  is  no  defense  to  a  prosecntion 
tor  embezzlement  that  the  amount  of  th«  short- 
age bad  been  repaid  after  the  finding  of  the 
indictment— Russell  v.  State,  166  S.  W.  540. 

It  is  no  defense  to  a  charge  of  embezzlement 
by  a  city  collector  of  funds  collected  by  him 
tut  he  made  no  attempt  to  conceal  the  ihort- 
age  and  did  not.  falsify  his  accounts.- Id. 

1 35  (Tez.Cr.App.)  Where,  after  defendant  In- 
duced prosecutrix  to  deliver  to  liim  certain  stock 
certificates  and  a  note,  to  be  exchanged  for  other 
stock,  he  sold  the  stock  and  converted  the  pro- 
ceeds, he  was  properly  chafed  with  embezzling 
the  proceeds  and  not  tbo  itoeL— Jjandkom  t. 
State,  166  S.  W.  728. 

EMINENT  DOMAIN* 

See  Appeal  and  Brror,  B  882 ;  Ihridence,  }  142 : 
Jury.  I  19:  New  Trial.  8  102:  Pleading,  H 
86,  93;  TiAal,  §{  192,  296;  Witnesses.  {  266. 

X.  NATUBE,  EXTEKT.  AND  DEXJBOA- 
TlOn  OF  POWER. 

1 2  (Ho.)  Special  taxes  for  beneflts,  levied 
under  R«v.  St  1909.  H  10611-10625.  author- 
Iztug  special  road  districts  and  special  taxes  to 
pay  for  road  improvements,  are  not  taxes,  witb- 
m  the  Constitution,  hut  are  merely  compensa- 
tion for  the  enhancement  of  value  of  the  land 
due  to  road  improvements,  so  that  no  property 
is  taken  without  compensation,  within  thepro- 
hibition  of  Oonst.  art  2,  S  21.— Embree  v.  Kaa- 
■aa  aty-Liherty  Boulevard  Road  Dist,  166 
S.  W.  282;  Stepp  v.  Same.  Id.  291;  Klein  t. 
Kingahighway  Road  Dist  of  Mew  Madrid 
County.  Id. 

i  10  (MoO  An  electric  railway  incorporated 
under  the  steam  railroad  act  is  entitled  to  con- 
demn land  for  railroad  purposes,  and,  if  it  is  an 
interurban  railroad  it  has  the  same  right  con- 
ferred by  Laws  1907,  p.  174.— St  Louis  Elec- 
trical Terminal  Ry.  Co.  T.  MacAdaras,  166  S. 
W.  SOT. 

H.  COMPEKBATIOir. 

(B)  TalclBK     or     Injnrlnv     Property  as 
Gronnd  for  Compcnsailon.. 

I  101  (Ky.)  When  a  public  highway  is  taken 
into  a  city,  it  becomes  a  street  of  the  city ;  but 
the  construction  of  a  street  upon  it  is  not  a 
reconstruction  of  a  street  but  an  original  con- 
struction.—Town  of  Erlanger  v.  Cody,  166  S. 
W.  202. 

While  a  city  is  not  liable  to  an  abutting  own- 
er for  damages  resulting  from  the  establishment 
of  the  original  grade  of  a  street  yet  under 
Const  I  242,  prohibiting  injury  of  private  prop- 
erty Without  compensation,  it  is  liable  for  dam- 
ages caused  by  a  change  in  the  established  grade. 
— Id. 

Where  a  macadamized  road  was  taken  into 
a  city,  the  city,  by  requiring  the  constructioo 
of  sidewalks  in  accordance  with  the  grade  of 
the  road,  established  the  old  grade  of  the  road 
as  that  of  tlie  street,  so  as  to  entitle  abuttiog 
owners  injured  by  a  change  of  grade  to  dam- 
ages.— Id. 


(O  MoMwo  mn^  Awomt* 

I  124  (Mo.)  The  value  of  land  aoneht  to  be 
condemned  is  to  be  determined  as  of  the  date 
the  commissionerB  make  their  retort  of  danuu:i« 
and  the  condemning  party  pays  the  award  into 
court  for  the  benefit  of  the  landowner.. — Kan- 
sas City  Soutbem  Ry.  Co.  v.  Second  Street  Im. 
provement  Co..  166  8.  W.  296. 

1 133  (Mo.)  Where,  during  the  term  of  a 
lease  of  land  for  railroad  purposesi.  the  lesete 
constmcted  certain  railroad  improvements  there- 
on, they  did  not  constltnte  real  estate;  and 
hence,  though  not  removed  during  tbe  term, 
could  not  be  considered  as  part  of  the  value  of 
the  land  in  subsequent  condemnation  proceed- 
ings.—Kansas  City  Southern  Ry.  Co.  v.  S«?- 
ond  Street  Improvement  Co..  166  S.  W.  296l 

Where,  during  the  term  of  a  lease  of  certain 
property  fOr  railroad  purposes,  the  iiresident  of 
the  road  constructed  a  house  on  Uie  land,  widi 
his  own  funds,  for  the  use  of  railroad  employ^ 
the  house  did  not  become  a  part  ot  the  realty, 
and  its  value  should  not  be  considered  as  sucta 
in  subsequent  condemnation  proceedings. — Id. 

I  141  (Mo.)  In  assessing  damages  for  land 
taken  for  a  railroad  terminal,  defendant  is  not 
entitled  to  damaxea  for  injuries  to  his  remain- 
ing property  which  he  suffers  in  common  witb 
afioining  landowners  whose  property  was  not 
taken.— Chicago  Great  Western  B-  Gou  v. 
Kemper,  166  &  W.  291. 

S  140  (Mo.)  Where  condnnnatlon  of  defend- 
ants' property  for  a  railroad  depot  was  part  of 
a  general  plan  of  railroad  construction,  adopted 
pnor  to  tne  improvement  of  certain  adjoining 
property  by  the  railroad  cnnpany,  defoidanti 
were  not  entitled  to  have  the  Increase  In  value 
of  their  property  by  reason  of  such  improve- 
ment considered  In  determining  their  damages 
—St  Louis  Electric  Terminal  I^.  Co.  t. 
MaeAdavBs.  106  S.  W.  SOT. 

(D)  PerMas  Batltled  amd  Pawevt. 

I  164  (Mo.)  Under  Rev.  St  1909.  B  2961, 
2362,  2364,  contemplating  two  distinct  bearinn 
in  condemnation,  one  upon  the  question  of  the 

Sropriety  of  the  condemnation  and  the  other 
amagea,  a  defendant  who  accepts  the  sum 
awarded  by  the  commissioners  and  deposited 
witb  the  clerk  estops  himself  from  attacking 
the  judgment  authorizing  the  condemnation.— 
Chicago  Great  Western  B,  Ga  v.  Kemper,  166 
S.  W.  291. 

1 164  (Mo.)  Defendant  in  a  condemnation  pro- 
ceeding, while  retaining  the  amount  awarded 
by  the  commissioners,  was  estopped,  in  further 
proceedings,  to  deny  plalntlfTs  n^t  to  coodemn. 
— EUnsaa  Cttgr  Southern  Bj.  Co.  v.  Secand 
Street  Improvement  Co,  166  S.  W.  296L 

m.  PBOOEEDnras  to  take  fbof. 

ERTT  and  assess  GOM- 
PENSATIOR. 

S  169  (Tex.(^T.App.)  The  right  of  an  irriga- 
tion corporation  to  condemn  land,  under  Rev. 
St.  1911,  art  6004,  for  a  right  of  way  is  not 
dependent  on  the  filing  of  a  water  appropria- 
tion under  articles  4996,  4998,  and  in  proceed- 
ings to  condemn  it  is  not  error  to  enUnde  a 
certified  copy  ot  a  water  upropriation  made 
by  the  corporation. — McEenzie  v.  Imperial  Irr. 
Co.,  166  S.  W.  495. 

S  172  (Mo.)  The  filing  of  the  petition  and- 
service  of  the  notice  provided  for  by  Rev.  St 
1909,  8  2S61,  in  condemnation  cases.  glTes  Uw 
court  Jurisdiction  of  the  subject-matter  and  of 
the  person.— Ciiicaso  Great  Western  B.  Co. 
V.  Kemper,  166  S.  W,  291. 

1185  (Mo.)  A  voluntary  appearance  by  tht 
defendant  in  a  condemnation  suit  gives  the 
court  jurisdiction  without  service  of  notice- 
Chicago  Great  Western  R.  Co.  v.  Kemper,  106 
S.  W.  291. 

S  196  (Tex.Civ.App.)  The  testimony  an 
agent  of  a  corporation,  seeking  to  condemn 
land  for  a  right  of  way,  that  he  uad  asked  the 
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owner  what  he  would  settle  for,  and  that  the 
owner  aaked  such  a  price  that  it  was  impoesl- 
ble  to  agne  to  it,  and  that  no  agreement  was 
made,  showed  an  effort  by  the  company  to  reach 
an  agreement,  entitling  it  to  condemn.— -McKen- 
xie  T.  Imperial  Irr.  Co.,  166  S.  W.  49S. 

1 202  (Tex.Civ.App.)  In  condemnation  pro- 
eaedings,  where,  upon  the  issue  of  damages,  the 
owner  had  testified  as  to  the  qoality  and  char- 
acter of  the  land  condemned  and  given  his 
opinion  of  Its  value,  the  jury  could  properly 
consider  the  tact  of  plaintiO'B  lODg  residence 
DpoD  the  land  as  bearing  upon  the  weli^t  of 
the  testimony.— Cit7  of  Ft  Worth  v.  Oharbon- 
neau,  166  S.  W.  ^7. 

In  condemnation  proceedings,  upon  the  Is- 
sue of  the  value  and  character  of  the  property 
coDdenmed,  the  jury  could  properly  consider  the 
fact  that  uie  owner  bad  raised  his  family  upon 
the  land  as  sbowiDg  Its  adaptability  to  home- 
Btead  uses. — Id. 

i  203  (Mo.)  Where  part  of  one  farm  was  tak- 
en, testimony  concerning  the  use  of  another  par- 
cel three-quarters  of  a  mile  distant  is  inadmis- 
Btble  on  the  question  of  damagea,  without  proof 
that  the  two  tracts  were  espedally  adapted  to 
one  use  and  had  a  peculiar  value  because  of 
that  adaptability.— Cbicaeo  Great  Western  R. 
Co.  T.  Kemper,  166  S.  W.  291. 

1204  (Mo.)  In  proceedings  to  condemn  land 
for  railroad  purposes,  evidence  of  a  contract  for 
the  sale  of  the  land  to  plaiotiSs,  made  by  defend- 
ants* agent,  without  authority,  prior  to  the 
construction  of  improvements  plaintiffs  on 
adjoining  property,  held  admissible  to  show  a 
pre-ezlating  plan  of  improvement  including  de- 
fendants* property,  so  that  defendants  were  not 
entitled  to  the  increased  value  of  tbdr  property 
therefrom.— St  Louis  Electric  Terminal  Ry.  Co. 
V.  MacAdaraa.  166  S.  W.  307. 

1 222  (Ky.)  Instruction  In  condemnation  pzo- 
oeedlng  to  award  sndi  som  as  the  land  and'lm- 
provements  would  bring  when  offered  by  one 
not  obliged  to  sell,  and  boi^t  by  one  under 
no  necessity  of  buying,  held  not  erconetHis, 
though  it  failed  to  moition  the  punHiaaez'a  de- 
sire to  buy.— David  v.  Louisville  &  I.  R.  Co., 
166  S.  W.  230. 

Though,  in  condemnation  proceeding,  evi- 
dence of  adaptability  of  property  for  other  uses 
than  Its  present  use  ia  admissible,  the  Jury 
should  not  be  told  to  oonrider  nudi  adaptability. 
—Id. 

S261  (Ky.)  Under  Ky.  St.  $S  835-«89,  on  ap- 
peal to  ue  circuit  court,  the  confirmation  of  the 
commissioner's  report  is  not  the  sole  question  to 
be  tried,  but  the  whole  question  of  assessment 
of  damages  may  be  gone  into. — David  v.  Lonis- 
vUle  ft  I.  R.  Co..  166  S.  W.  280. 

Under  Ky.  SL  H  83S,  839,  on  appeal  to  the 
circuit  court,  evidence  of  the  value  at  the  prop- 
erty should  be  confined  to  Its  value  at  the  time 
of  the  trial.-Id. 

On  trial  of  condemnation  proceeding  in  cir- 
cuit court,  Jury's  finding- within  the  range  of  the 
testimony  and  fixing  the  same  value  as  that 
fixed  by  the  commissioners  in  the  county  court 
held  not  flagrantly  against  the  evidence.— Id. 

IV.  BBBCEDIES  OF  OWHEBS  OP 
P&OPEBTT. 

$  203  (Ky.)  In  an  action  for  damages  for  the 
elevation  of  the  grade  of  a  street  in  front  of 

ElaintifTs  property,  evidence  of  dsmages  caused 
y  water  cast  on  plaintiff's  land,  which  ran  into 
his  cellan,  la  inadmissiUe.  unlosa  apecially 
^ead^— iWn  of  Srlanger  v.  Godr,  166  S. 

ENTRY. 

See  Judgment,  %  273. 

ENTRY.  WRIT  OF. 

See  Oriminal  Law,  |  880. 


EQUITY. 

8e«  Adverse  Poaacsrion.  |  40;  Cancellation  of 
Instruments :  Chattel  Mort«iges,  8  117 ; 
Counties,  {  29;  Estoppel,  K  5&-75;  Fraud- 
ulent Conveyances;  Injuncoon;  Interplead- 
er; Judgment.  JHt  408,  465;  Petition: 
Quieting  Title;  Receivers:  Reformation  of 
Instruments ;  Remainders,  f  17 ;  Set-Off  and 
Counterclaim;  8i>edfic  Performance;  Sub- 
rogation. 

I.  JITBISDIOTIOK.  FBINOlTIiES,  ASD 
MAXTMff. 

(A)  Mmtare,  aroomds,  9nbjeets,  nnd  Extent 

of  Jnrlsdlollon  In  General. 

{3  (Tex.CivApp.)  Equity  wiU  take  jurisdic- 
tion when  necessary  to  administer  a  preven- 
tive remedy,  or  when  the  ordinary  courts  are 
made  instruments  of  injustice,  or  the  legal 
remedy  Is  inadequate  to  meet  the  demands  of 
justice.— Supreme  Lodge  of  Fraternal  Union  of 
America  t.  Ray.  166  B.  W.  40. 

ISO  (Ark.)  Where  equity  obtatna  jurisdiction 
to  prevent  encroachment  on  a  wall  by  an  adja- 
cent owner,  erecting  a  building  thereon.  It  will 
retain  jurisdiction  and  award  damages. — Evans 
V.  Pettua,  166  S.  W.  965. 

(B)  Remedr  m*  Law  and  MnltlpUeltT  of 

Salts. 

{46  (Tex.Civ.App.)  A  1^1  remedy  Is  not 
adequate,  so  as  to  prevent  equity  from  taking 
jurisdiction,  unless  it  is  as  practical  and  e^ 
ficient  to  secure  the  administration  of  justice 
as  is  the  equitable  remedy.~Supreme  Lodge  of 
Fraternal  Union  of  America  v.  Ray,  166  S. 
W.  46. 

n.  I.AOHEa  AHS  BTAXX  DEBfANDS. 

{71  (Ark.)  A  plaintiff,  coming  into  a  court 
of  equity  to  invoke  its  peculiar  jurisdiction, 
must  show  that  it  hfis  proceeded  with  diligoice, 
as  nothing  can  call  the  court  Into  activity  but 
conscience,  good  faith,  and  reasonable  diligence. 
— Board  of  Levee  Inspectors  of  Chicot  County 
V.  Southwestern  Land  ft  Timber  Co.,  166  8.  W. 
689. 

1 85  (Ark.)  A  levee  board  or  other  govern- 
mental agency  is  not  exempt  from  the  doctrine 
of  laches  any  more  than  from  the  statute  of 
limitations.— Board  of  Levee  Inspectoia  of  Chi- 
cot County  V.  Sonthweatam  Land  ft  Timber 
Co.,  166  S.  W.  689. 

IT,  PLEADnrO. 
(A)  Orlarlnal  BlU. 

1 148  (Mo.App.)  A  petition,  in  an  action  by 
a  company  constructing  a  Masonic  lodge  build- 
ing and  the  memberti  of  the  lodge,  to  restrain  a 

Eublication  and  stop  untruthful  representations 
J  defendant  Md  not  multifarious.- Kansas 
Caty  Haaonlc  Twn^a  Co.  t.  Toqng,  166  S.  W. 
888. 

(B)  nmmmmw,  Bxeeptioutt,  umH  Motlona. 

{241  (Ark.)  A  court  of  equity,  In  testing  the 
sufficiency  of  a  complaint  on  demurrer,  may 
look  to  the  exhibits  nled  with  the  complaint.- 
Evans  v.  Fettos,  166  8.  W.  955. 

(F>  Amended    and    Snpplewental  Plead- 
insB  and  Revivor. 

S  297  (Ky.)  In  a  suit  in  equity  to  adjust  the 
rights  of  the  heirs  of  a  decedent,  the  chancel- 
lor may  in  bis  discretion  allow  an  amended  and 
supplemental  petition  to  enforce  the  judgment 
rendered  on  the  original  petition  instead  of  re- 
quiring a  new  suit  for  that  purpose. — Aylor  t. 
Aylor,  166  8.  W.  216. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 
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ESCROWS. 

1 1  (Tez.(Hv.App.)  Before  an  InBtmmeitt  can 
become  an  eicrow,  the  contracting  parties  must 
ftctnally  agree  thereto,  and  an  agreement  be- 
tween the  grantora  aa  to  the  dutribution  of 
the  purchase  price  was  not  bindii^  on  the  gran- 
tee, who  wag  not  a  party  thereto.— Cooper  t. 
Marek.  166  S.  W.  68. 

ESTATES. 

!3ee  Deacent  and  Distribntion;  Doww;  Bieco- 
tora  and  Administrators;  Bemaindem;  Ten- 
ancy in  Common ;  Wills. 

8  10  (Ky.)  Wher«  property  of  an  Insolvent 
vaa  purchased  by  a  representative  for  the  joint 
benefit  of  plaintiff  and  defendant  who  were 
creditors,  and,  after  being  conveyed  to  plaintiff, 
defendant  instituted  suit  to  CBtablish  his  inter- 
est, in  which  the  property  was  sold  to  him,  the 
conveyance  to  plaintiff  did  not  merge  his  right 
to  an  interest  in  the  unpaid  portion  of  the  price 
•on  the  ori^al  sale  as  a  creditor  of  tlie  Insol- 
vent.—Wiedemann  V.  Crawford,  166  S.  W.  185. 

There  can  be  no  mei^r  of  estate  where 
there  is  an  outstanding  or  intervening  interest 
or  eqi^ty.— Id. 

ESTOPPEL 

See  Banks  and  Banking,  1.148;  Bills  and 
Notes,  SS  877,  453  ;  Chattel  Mortgages,  §173; 
Compromise  and  Settlement,  §  17;  Ease- 
ments,  IS  1,  35;  Eminent  Domain,  S  164; 
FraodiB,  Statute  of,  8  139 ;  Insurance,  f S  141, 
392,  724,  756;    Pleading,  S  36;  Principal 


114;  WUlB,  S  100. 

n.  ST  DEED. 
(A)  Or^tloB  and  Operation  In  General. 

§  22  (MoApp.)  Parties  who  ^gn  a  bond  con- 
ditioned on  a  lessee  performing  the  obligations 
imposed  by  the  lease  are  estopped  from  denying 
the  facts  recited  in  the  bond  as  to  the  terms  and 
obligations  of  the  lease.— Minor  t.  Woodward, 
166  S.  W.  856. 

m.  EQUITABLE  ESTOPPEIi. 
(A)  nature  and  Bsaentlals  In  Oeneral. 

558  (Tez.Civ.App.)  A  carrier,  not  misled  nor 
uced  to  refrain  from  doing  any  act,  the  per- 
formance of  which  would  have  placed  It  in  a 
better  condition,  cannot  rely  on  estoppel  to  bind 
a  shipper  of  live  stock  to  condition  reports  sira- 
cd  by  Mm.— Texas  Cent  B.  Co.  v.  McCall,  166 
S.  W.  925. 

(B)  Oronndr  of  Batoppel. 

i  74  (Ky.)  4  surety  on  notes  given  in  re- 
newal of  purchase-money  notes,  whose  negli- 
gence in  not  possessing  himself  of  the  original 
notes,  and  in  not  causing  the  record  to  show 
that  the  vendor  no  longer  owned  the  lien  en- 
abled the  purchaser  to  obtain  such  original 
notes  and  obtain  a  loan  secured  by  mortgaf^e  on 
the  land  conveyed,  held  estopped  to  claim  a 
lien  superior  to  such  mortgage  lien.— Hicks' 
Committee  v.  Smith,  166  S.  W.  248. 

Surety  on  notes  given  in  renewal  of  pur- 
chase-money notes,  whose  negligence  in  not 
possessing  himself  of  the  original  notes,  en- 
abled the  purchaser  to  obtain  them  and  to  ob- 
tain a  loan  secured  by  mortgage  on  the  land 
conveyed,  Aeld  estopped  from  claiming  a  lien 
superior  to  such  mortgage  lien  to  the  Cull 
amount  of  the  loan,  made  on  the  faith  of  the 
porctaaser's  apparent  title. — Id. 

Surety  on  notes  given  in  renewal  of  purchase- 
money  notes,  whose  negligence  in  not  possessing 
himself  of  the -original  notes  enabled  the  pur- 
chaser to  obtain  them  and  a  release  of  llic  lien. 
held  estopped  to  assert  a  Uenstverlor  to  tbBt<it 


a  purchaser  from  his  principal,  to  Hie  ex-toA  of 
the  purcluM  price  paid  in  (»sh. — Id. 

S  75  (Bfo.App.)  Tbe  conduct  of  t)i«  seller  of 
goods  for  cash  in  permittiDe  the  buy^r  to  te- 
main  in  possession  for  a  considerable  time  Iw- 
fore  reclaiming  them  for  nonpa;m[>ent,  though  it 
might  have  estopped  it  as  against  an  iiuMcai 
purdwser  for  value,  did  not  estop  it  u  agaim 
a  mortgagee,  who  knew  when  the  mortsa^  was 
executed  that  the  seller  had  not  been  paid  aad 
claimed  the  property.— Skinner  &  Kennedy  Sta- 
tionery Co.  T.  Lanunert  Fnmitnie  Ox,  166  & 
W.  107a 

EVIDENCE. 

See  Adverse  Possession,  ii  112-114 ;  Appeal 
and  Error,  U  231,  ^7,  690.  692,  719,  734. 
83T,  876.  877,  882,  901-937,  987,  lOOl,  1002. 
1006,  l606,  1008,  1010-1012,  10Q2,  1050. 
1051,  1054,  1057,  1091,  1170;  Aasaolt  and 
Battery,  I  92;  Assumpsit,  Action  of.  {  ^: 
Bankruptcy,  S  303 ;  Bigamy,  t  9 :  Bills  and 
Motes,  «  m  497,  62^^S.  6^;  Bonnda- 
rles,  ii  32-54;  Brokers,  |{  84.  86;  Garrien. 
§{94, 134,  228,  316-318;  Chattel  Mortgages,! 
173 ;  Continuance,  §  31 ;  Contracts,  f f  :N 
90,  346;  Criminal  Law,  SS  304-561,  695. 
1091,  1137.  1139,  1169;  Damages.  (|  163- 
188;  Death,  {  69;  Depoutions ;  ]>isorder' 
ly  House,  §  16;  Dower,  3  49;  Eminent 
Domain,  88  196.  203,  204  261.  293;  Ex- 
change of  Property,  {  8 ;  Execution,  {  171 ; 
Fraud,  88  50,  52;  Frauds,  Statute  of,  )  158: 
Frandulent  Conveyances,  S  295;  Gifts.  88  48. 
49:  Highways,  H  68, 164;  Homicide,  Si  142. 
158-2551  338,  339;  Husband  and  Wife,  H 
281,  313 ;  Indictment  and  Informatinn.  | 
137  ;  Insane  Persons,  8  2 ;  Insurance,  88  136. 
654^,665,819;  Intoxicating  Liquors.  8  227 : 
Judicial  Soles,  8  31 ;  Landlord  and  Tenant.  H 
95  186,  331;  Libel  and  Slander,  ff  101-111. 
155;  Marriage,  8  BO;   Blaster  and  Servant. 

fi  265-281:    Municipal  Cotporations,  88  33, 
19;    Negligence,  »  121-134;    New  TrisL 
88  00-105;    Novation,  8|  12;    Parent  and 


443;  Rape.  ?  38;  Replevin,  8  72;  Sales,  if 
62,  368,  397,  416,  417,  441;  Seduction,  U 
40,  42,  46;  Specific  Performance.  8  1^: 
Statutes,  8  289;  Steam.  8  0;  Trespass.  U 
44-46;  Trial,  88  26,  46-105,  139-1*5,  251- 
253,  296;  Trusts,  8  44;  Vagrancy,  8  3: 
Vendor  and  Purchaser,  8  44:  Waters  snd 
Water  Courses,  88  126,  162,  209;  Weapons. 
8  17;  Wills,  rt  134,  164.  16B,  298.  297,^. 
400,  487,  «S;  Witnesses. 
Reception  of,  see  Criminal  Law,  |  678;  Trial, 
88  45-106. 

I.  JUDiciAi.  ironcB. 

8  14  '(Tez.CiT.App.)  The  court,  in  a  negli- 
gence case,  could  not  take  judicial  notice  tlut 
plaintiff,  a  young  man,  had  such  a  life  expectan- 
cy that  If  $10  per  month  be  allowed  for  the  re- 
mainder of  his  life  for  permanently  diminished 
capacity  to  labor  the  amount  so  claimed  would 
give  an  aggregate  of  more  than  $1,000.— Ciaeo 
Oil  MiU  V.  Van  Geem,  166  8.  W.  4^. 

820  (Ky.)  It  is  a  matter  of  common  knowl- 
edge that  the  emission  of  smoke  from  engiiiM 
and  the  ringing  of  bells  and  blowing  of  whistlfv 
are  necessary  incidents  to  the  (^ration  of  rail- 
road trains. — Louisville  A  N.  R.  Co.  Cent- 
monwealth,  166  &  W.  237. 

823  (T«c.Civ.App.)  Hie  Court  of  Cfril  Ap- 
peals takes  judicial  notice  that  the  purchaw  of 
public  free  school  land  &om  the  state  is  upon 
a  condition  of  occupancy  which  is  more  or 
lees  onerous.— Sears  v.  Ainswoith,  166  S.  W. 
60. 

1 2B  (Mo.App.)  The  courts  of  HisKniri  will 
take  judicial  notice  of  tlie  territorial  lnw>  tit 
MiSBOurL-Davi*  t.  MeColl,  166  S.  W.  1113. 
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{  29  (Tvx.Civ.App.)  Bp.  Iawn  lOOB.  pp.  001- 
Oll,  will  not  be  coiuidered  by  the  courts,  in  the 
a-baence  of  nvoof  of  ite  «xiitenGe;  tbexe  beinc  ao 
provirion  tnerda  Dwkuw  it  a  puoUe  act  and 
Quirinff  the  courfai  to  taSe  jndi<^al  notiee  of  it— 
OalTcston-HouBton  Electric  By,  Co.  t.  Stauts, 
186  S.  W.  11. 

1 34  (Mo.i^pO  The  courts  ot  MlssouTi  will 
±ake  judicial  ootlee  of  the  acti  of  GongTeos  oia 
public  nature.— Davis  v.  McCoU,  l«t  S.  W. 
1113. 

S35  (Mo.App.)  The  ooortt  of  Miasoori  will 
not  take  Judicial  notice  that  the  Mailable  In- 
atroments  Act  has  been  passed  and  is  in  force 
in  Iowa.— Davis  v.  McConTiee  S.  W.  1113. 

141  (HoJ^)  Appellate  courts  take  judi- 
cial notice  01  the  several  terms  of  the  courts 
of  the  state  and  assume  that  if  the  court  was  in 
sesgioD  at  a  later  day  of  the  term  it  was  in  ses- 
sion on  intermediate  dates.— State  ex  rel.  Lynch 
T.  Taylor,  166  S.  W.  1071. 

S43  (Tei.Oiv.App.)  The  Court  of  CivU  Ap- 
peals will  take  Judicial  notice  of  the  opinion 
and  record  on  a  former  appeal  of  the  same  ac- 
tion.—Good  T.  Texas  &  P.  By.  Co.,  166  S.  W. 

67a 

H.  PRESUMPTIONS. 

1 80  (McAppJ  Where  the  common  law  was 
in  force  in  a  state  prior  to  its  admission  into 
the  Union  by  force  of  statutes  of  which  the 
courts  of  Missouri  can  take  judicial  notice,  It 
will  be  prettomed,  in  the  absence  of  proof  to  the 
oontrary,  that  it  is  still  in  force.— Davis  t.  Mc- 
CoU. im  &  W.  1118. 

Under  Act  Oonr  Jane  4,  1812,  |  14,  Act 
Missouri  Territorial  I<eeisUtaTe  Jan.  19,  1816. 

51,  Act  Cong.  April  20,  1836,  Ordinance  of 
787,  art.  2,  and  Act  June  12,  1838,  1  12.  the 
common  law  was  in  force  in  Iowa  prior  to  its 
admission  and  will  be  presnmed.  In  the  absence 
of  proof  to  the  oontrary,  to  be  soil  in  force.— Id. 

1 83  <MoJLpp.)  In  the  absence  of  evidence  to 
the  contrary,  it  will  he  presumed  that  the  may- 
or of  a  city,  who  consulted  an  engineer  wheo 
makinif  estimates  for  a  street  improvement,  sat- 
ialied  himself  at  the  correctness  of  the  ensineer's 
estimate,  so  that  It  reflects  bis  ownjudgiment.— 
Grata  T.  City  of  Kirkwood.  IW  S.  W.  310. 

rV.  REIXVAWOY.  MATERIAXITT,  AHD 
COMPETEirGT  XH  OBHERAL 

(B)  Res  OestK. 

S  118  (Tez.Civ.App.)  A  statement  as  a  part 
of  the  res  gests  is  not  rendered  inadmissible  be- 
cause it  contains  a  profane  expression.- Mis- 
souri, O.  &  G.  By.  Co.  v.  Boring.  166  S.  W.  76. 

g  121  (Tex.Civ.App.)  Id  a  lessee's  action  for 
an  Injunction,  statements  of  the  lessor  as  to 
leasing  the  premises  and  delivering  possession 
thereof  in  so  far  as  res  gests  as  to  the  delivery 
of  possession  heJd  admissible.- Eidwards  v.  Old 
Settlers'  Ass'n,  166  S.  W.  423. 

1 123  (Tex.Civ.App.)  A  statement  by  one  of 
the  parties  to  an  occurrence  resulting  m  Injury, 
made  at  the  time  of  the  occurrence,  with  refer- 
ence to  the  cause  of  the  injury  or  the  conduct 
of  the  parties  is  admissible  as  a  part  of  the  res 
gentee.— Missouri,  O.  &  G.  By.  Co.  v.  Boring, 
166  S.  W.  78.  • 

The  statement  of  a  section  foreman,  an  in- 
stant after  the  happening  *of  an  accident  to  a 
ttoction  hand  under  his  control,  as  to  the  cause 
of  the  accident  was  properly  received  as  a  part 
of  the  res  gestte  when  material  on  the  issues  as 
then  disclosed  by  the  pleadings  and  the  evi- 
dence-Id. 

(C)  similar  Facta  tmA  TransMiloB*. 

i  132  (Tex.)  In  an  action  tor  injuries  claim- 
ed to  have  affected  phuntifFs  mind,  evidence  as 

to  the  ahitities  of  patients  in  an  insane  asylum 
held  improperly  admitted,  as  it  furnished  do 
gnide  for  determining  plaintiff's  mental  capac- 


Itv.— Tweed  t.  Waatam  TTnion  Tdegra^  Go., 
166  S.  W.  686. 

S  142  (Mo.)  In  condemnation  proceedings.  It 
was  error  for  the  court  to  admit  evidence  of  the 
value  of  dissimilar  property  as  a  standard  by 
which  to  fix  the  Talue  of  the  property  in  ques- 
tion.—St.  Louis  Electrical  Terminal  By.  Co.  v. 
MacAdaras,  166  S.  W.  307. 

1 142  (Tex.Civ.App.)  While  It  is  permissi- 
ble, on  the  issoe  of  the  value  ot  lands  sought  to 
he  condemned,  to  show  sales  of  similar  lands 
in  the  vlcinty  at  about  the  time  ot  the  condem- 
nation, the  court  properly  rejected  testimony  of 
a  witness  that  he  had  sold  lltO  acrea  for  940 
per  acre,  where  no  sfanUarity  condition  was 
shown.— City  of  Ft  WorUi  T.  Oharbmnean, 
166  S.  W.  387.  ' 

Upon  the  issue  of  the  value  of  lands  in  eon* 
demnation  proceedings,  the  court  properly  per- 
mitted a  witness  to  testify  as  to  the  gross  re- 
ceipts from  tracts  of  land  which,  though  located 
at  different  points,  was  similar  to  the  land  in 
controversy. — Id. 

T.  BEST  AHD  SEOONDART  ETIDEnOE. 

5  157  (Tex.Civ.App).  A  promise  to  execute  a 
written  lease  which  was  drawn  and  delivered 
to  Che  lessor,  who  promised  to  sign  It.  but  who 
did  not  do  so,  A«M  not  the  best  evidence  of 
the  terms  of  a  previous  verbal  lease.— Edwards 
V.  Old  Settlers'  Ass'n,  166  S.  W.  423. 

I  157  (Tex.CST.App.)  In  an  action  tor  wrong- 
ful death,  a  witness  irtio  had  auffident  ac- 
quaintance with  deceased  to  estimate  his  eam- 
iiig  capadty  may  testify  as  to  his  estimates, 
where  they  were  not  based  upon  any  books, 
and  it  did  not  appear  that  deceased  kept  any 
books  showing  his  eandngs.— Galveston,  H.  & 
S.  A.  By.  Co.  r.  Pennington,  160  8.  W.  464. 

i  165  (Tex.Civ.App.)  When  the  terms  of  an 
agreement  are  reduced  to  writing  and  signed 
by  the  parties,  the  writing  is  merely  the  evi- 
dence by  which  the  contract  can  be  proved, 
and,  in  the  absence  ot  fraud,  accident,  or  mis- 
take, is  the  best  evidence. — Edwards  v.  Old 
SetUers'  Ass'n,  166  S.  W.  423. 

S  171  (Tex.Civ.App.)  A  conveyance  not  form- 
ing the  besig  of  plaintiff's  cause  of  action,  but 
which  is  merely  a  collateral  matter,  may  be 
proved  by  parol  notwithstanding  the  Iwst  evi- 
dence rule.— Larrahee  v.  Porter,  166  S.  W.  395. 

S  (78  (Tex.Civ.App.)  A  telegram  received  in 
response  to  a  letter  mailed  to  the  adverse  party 
is  properly  received  in  evidence  as  against  the 
adverse  party  who  purported  to  have  signed 
the  telegram,  where  the  original  telegrams  had 
been  destroyed.— Menetee  v.  Bering  Mfg.  Ca, 

166  8.  w.  m. 

Vn.  ADMXBSIOirB. 

(A)  Hatara,  Form,  and  Iaetd«ats  la  Oca- 
eral. 

§213  (Mo.App.)  Admissions  by  a  party  dur- 
ing a  controversy  with  the  adverse  party,  but 
not  in  an  effort  at  compromise,  may  be  shown 
against  the  party.— Love  T.  Scott,  166  S.  W. 

850. 

1 220  CTex.)  In  an  action  for  injuries  sns- 
tamed  by  plaintiff's  wife  while  a  passenger  on 
defendant's  tr^,  evidence  that  the  plaintiff 
had  made  no  demand  for  settlement  before  in- 
stituting suit  is  Immaterial.— Houston  &  T.  O. 
Ry.  Co.  T.  Fox,  166  S.  W.  683. 

(O)  By  Oraators,  Former  Owaers.  or  PriT- 
les. 

8  229  (Tex.Civ.App.)  In  a  lessee's  action  for 
an  injunction,  the  lessor's  declarations  against 
interest  held  admissible  against  defendant,  who 
claimed  under  him  with  full  notice  that  plain- 
tiff was  in  possession.— Edwards  t.  Old  Settlers' 
Ass'n,  166  S.  W.  423. 

§230  (Tex.Civ.App.)  In  an  action  for  the 
conversion  of  cotton  which  a  mortuairw  olnlined 
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under  a  mortgage  made  hy  a  landowner  before 
be  conveyed  to  defendant^  a  letter  written  by 
the  landowner,  explaining  tbat  he  had  eold  the 
land  and  was  renting  from  his  grantee,  on 
shares,  and  tbat  defendants  were  to  take  the 
first  cotton,  is  admissible  only  against  the  writ- 
er.—A.  J.  Birdsong  &  Son  v.  Allen,  166  S.  W. 
1177. 

{236  (Ky.)  The  statement  of  a  parent,  dnce 
deceased,  who  had  executed  an  instrument  recit- 
ing that  he  had  permitted  his  son  to  occupy  and 
improve  a  tract  in  bis  possession  and  that  he 
intended  to  convey  the  same  to  the  son,  to  the 
effect  that  the  son  was  not  paying  any  rent, 
made  after  the  son  had  taken  posses aion,  was 
insnffideot  to  charge  the  son  .with  rent.— Aylor 
v.  Aylor,  166  S.  W.  216. 

(D)  Bt  AK«BtB  or  Othvr  ReprcseBtatlves. 

S  237  (Tei.CiT^pp.)  Declarations  by  the  chil- 
dren of  the  buyer  of  an  automobile  showing  a 
delivery  of  Uie  car  to  them  as  their  mother's 
agents  are  inadmis^ble  in  an  action  against  the 
buyer  for  the  purchase  price,  in  the  absence  of 
proof  of  the  agency  aside  from  the  relationship 
and  the  declarations  of  the  children.— Lange  v. 
Interstate  Sales  Co.,  166  S.  W.  900. 

(B)  Proof  a«<l  BUfeat. 

S  265  (Tex.Civ.App.)  Statements  in  stock  con- 
dition reports  signed  by  a  shipper  as  an  accom- 
modation to  the  conductor,  and  without  having 
been  read,  and  only  to  indicate  that  the  ship- 
ment had  reached  the  terminus  of  the  carrier  a 
line,  are  not  binding  on  the  Bhipper.— Texas 
Cent  B.  Co.  T.  McCall.  166  S.  W.  Hffi. 

IX.  KEABSAT. 

I  317'  (Tex.)  In  an  action  for  personal  inju- 
ries to  plaintiff's  wife  while  a  passenger  on  de- 
fendanr^B  train,  declarations  by  plaintiff  to  oth- 
ers tbat  Us  wife  bad  been  injured  on  a  trip 
were  hearaay.— Houston  ft  T.  O.  B^.  Oo.  v. 
Fox.  166  S.  W.  698. 

S3I7  (Tex,Civ.App.)  The  testimony  of  one 
as  to  what  physicians  had  stated  to  him,  or  in 
hts  presence,  as  to  the  advlsaUlity  of  an  op- 
eration on  Urn,  was  Inadmlasible  aa  hearsu.^ 
Texas  Power  ft  light  Co.  t.  Burger,  166  S. 
W.  680. 

X.  DOOmtENTAHT  EVIDEXOE. 

(B)  BzoaaplMeatloB*,    nwaaoMpta,  wd 
CortlM  Copies. 

1 341  Crex.Civ.App.)  Articles  of  incorpora- 
tion, under  Kev.  St.  1911,  art.  G002,  may  be 
proved,  as  antborised  by  article  3707,  by  a 
copy  certified  by  the  secretary  of  state,  and  ar- 
ticle 3700  has  no  application.— McKenzie  v.  Im- 
perial Irr.  Co.,  166  S.  W.  495. 

(O)  Private  Wrttlnss  mnA  PnbllcKtlonii. 

{353  (Tex.Civ.App.)  Where,  in  trespass  to 
try  title,  the  issue  Involved  was  the  location  of 
the  old  bed  of  a  river,  and  defendant  claimed 
under  a  town  to  which  a  grant  was  made, 
bounded  by  the  old  bed,  a  statement  in  a  de^ 
executed  by  the  town  with  reference  to  the  lo- 
cation of  the  old  bed  was  admissible.—Stevens  v. 
Crosby,  166  S.  W.  62. 

1 354  (Tex.Civ.App.>  Where  it  waa  shown 
tbat  written  slips,  statements,  and  accounts 
constituted  all  the  bookkeeidng  in  plaintiff's 
business,  and  that  they  were  regularly  kept  by 
himself  and  his  clerk,  It  was  error  to  exclude 
those  made  by  the  clerk.— EUas  v.  Missouri,  K. 
&  T.  By.  Co.  of  Texas.  166  S.  W;  417. 


<0>  Frodnotloi 


Aatlieiitle«tloBi  mnA  Bf- 

feet. 


1383  (Tex.Civ.App.)  A  recital  in  conveyance 
by  a  husband  that  the  land  in  question  waa  not 
his  homestead  is  competent  evidence  to  show 
tbat  at  the  time  of  the  conveyance  it  had  not 
been  claimed  by  him  as  such.— -Johnson  v.  Con- 
ger, 166  S.  W.  406. 


XI.  FAKOI.  OB  EZnaiTne  EVI- 
DENCE ASTBOTSMQ  WBTTIHOS. 

(A)  CoatraOletliWi  VmwrUm,  •«  A««l*«  tm 
Tarm  of  Wrtttoi  ' 


1417  (Tex.Oiv.App.)  Where  a  grantor  wnea  on 
notes  given  for  the  price  and  for  a  foreclosure 
of  the  vendor's  lien  retained  in  the  deed,  ttie 
notes  and  deed  evidence  a  completed  written  om- 
tract,  and  all  prior  negotiations  are  mer«ed 
therein,  and  they  cannot  be  proved  b»  parol.— 
Luckenbacb  v.  Thomas,  166  8.  W.  W. 

i4l9  (Tex.Clv.App.)  Where  a  guaranty  of  a 
vendor  of  water  for  irrigation  was  a  part  of  the 
consideration  for  the  purchase-money  notes  ex- 
ecuted by  the  purchaser,  the  guaranty  was  a 
contractnal  one,  and  could  not  be  proved  by 
par<>I  in  a  suit  on  the  notes  and  for  the  foreclo- 
sure of  the  vendor's  lien  retained  in  the  deed.— 
Luckenbacb  v.  7%omaa,  166  8.  W.  90. 

{419  CTez-C^v.App.)  Parol  evidence  to  abow 
the  real  condderation  for  a  e(»tract  is  admtoa- 
ble,  though  contradicting  the  recited  coundera- 
tion.— Wetson  v.  Rice,  166  S.  W.  106. 

{423  (Tex.Civ.App.)  Evidence  contradicting  a 
written  agreement  with  respect  to  whether  tbe 
liability  thereunder  was  joint  or  several  «-as 

Sroperfy  excluded.— Galveston-Houston  ESectrie 
•.y.  Co.  T.  Stanta,  166  8.  W.  11. 
{ 423  (Tcx.Civ.App.)  Whatever  the  apparent 
relation  of  parties  to  a  note,  their  true  relatina 
aa  between  themselves  may  be  shown  by  parol 
evidence.— Shepherd  v.  Mott.  166  S.  W.  128. 

(B)  laralldatluK  Written  ImstraMCBt. 

i  429  (Ark.)  Evidence  that,  after  the  execu- 
tion of  tbe  contract  for  tbe  sale  of  a  horse,  a 
provision  was  added  that  agents  of  the  seller 
were  not  permitted  to  change,  modify,  or  sign 
contracts,  was  admissible.— Keathley  t.  HoUaod 
Banking  Co.,  166  S.  W.  953. 

{ 429  (Tex.Clv.App.)  Where,  thronsh  mistake, 
fraud,  or  negligence,  a  ticket  a^ent  foiled,  with- 
out the  knowledge  or  consent  of  a  paasenger.  to 
incorporate  Into  a  ticket  tbe  real  agreement  be- 
tween the  part^  parol  evidence  was  admissible 
to  show  the  true  contract— Chicago,  B.  I.  &  G. 
Ry.  Co.  V.  Howell.  166  S.  W.  a. 

{433  (Tex.CiT.App J  A  map  which  ia  an 
archive  of  tlte  land  oflee  may  be  ahown  tor  parol 
evidoice  to  be  Incometr-^tBrens  t.  Crosby, 
lee  S.  W.  62. 

{434  CI^ex.Civ.App.)  Fraudulent  representa- 
tions need  not  be  embodied  In  the  contract  in 
order  to  be  grotmd  for  resdssion,  notwithstand- 
ing the  rule  tbat  oral  evidence  Is  not  admissible 
to  vary  tbe  terms  of  a  writing. — South  Texas 
Kortgage  Co.  v.  Coe,  168  S.  W.  419;  Same  t. 
Erwin,  Id.  422. 

(C)  Separate  ov  biibae«a«Bt  Oral  A»i>c- 
BieMt. 

{441  (Mo.App.)  In  an  action  for  breach  of 
a  written  contract  for  the  sale  of  a  livery  busi- 
ness and  leasehold  containing  no  stipulaiins 
binding  defendants  not  to  re-engage  in  the  same 
buEiness,  evidence  of  a  parol  agreement  to  tbat 
effect  was  inadmissible.— Ordelnelde  t.  Traobe, 
166  S..W.  1108. 

§441*  (Tex.Civ.App.)  Parol  evidence  of  the 
terms  and  conditions  on  which  a  negotiable  In- 
strmnent  has  been  delivered  to  the  pa^ee  and  vt 
the  understanding  between  tiie  parties  is  ad- 
missible.—Watson  V.  Rice,  166  S.  W.  106. 

{441  (Tex.CiT.App.)  It  is  presumed  that  a 
written  contract  embodied  the  whole  contract 
and  previous  statements  or  representations  of 
the  parties  cannot  be  brought  into  the  coo- 
tract  by  parol  evidence,  except  where  the  con- 
tract consisted  of  diatmct  parts,  only  part  of 
which  was  reduced  to  writing,  or  something 
was  omitted  by  fraud,  accident,  or  mistake,  in 
which  cases  parol  evidence  is  admisBible. — Sood 
Texas  Mortgage  Oo.  v.  Cot,  186  &  W.  419; 
Same  t.  Brwii^  Xd.  482. 
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S  444  (Mo.Ap|».)  Where  notes  promise  nncon- 
ditionoUy  to  pay  certain  soms  of  money,  the 
maker,  m  an  action  thereon,  could  not  show 
by  parol  that  they  were  conditioned  upon  the 
payee  taUns  &  trust  deed;  and,  ther«  bong  evi- 
dence of  a  condderation,  it  could  not  be  done 
under  the  raise  of  showing  a  failure  of  con- 
Bideration.-^ontgom«t7  T.  Schwald,  106  S.  W. 
831. 

S  444  (Tex.CiT.App.)  A  buyer  of  an  interest 
in  a  machine,  who  seeks  to  recover  from  the 
seller  the  sum  paid  to  bona  fide  indorsees  of 
parchase-money  notes,  may  prove  by  parol  the 
agreement  under  which  the  notes  were  given  and 
show  that  the  seller  agreed  to  return  the  notea 
if  the  buyer  within  90  days  expressed  dissatis- 
faction with  his  parofaaae. — Watson  v.  Bice,  166 
8.  W.  106. 

S444  (TeK.ClT.App.)  An  obligation  to  oonvey 
lands,  independent  on  its  face,  may  be  shown  by 
parol  eridence  to  be  dependent  upon  a  consid- 
eratlon  not  expressed  in  the  obligation  or  instru- 
ment declared  on.— Johnaoa  t.  Manafleldt  166 
S.  W.  927. 

1443  (Ark.)  In  an  acti<m  on  notes,  an  an- 
swer, alleging  that  a  written  contract  under 
which  the  notes  bad  become  payable  before 
their  matnrity  had  been  modified  by  a  subse- 
quent oral  contract  between  the  i^rties,  sets 
ap  a  d^ense.— BridtcT  t.  Continental  &n  Co., 
166  S.  W.  744. 

{445  (Tez.CiT.App.)  Where  an  action  was 
founded  on  a  written  contract  and  on  a  subse- 
quent oral  contract,  luroof  of  the  oral  contract 
not  contradicting  tlie  written  contract  was  ad- 
missible.—Bamara  &  Horan  t.  Williams,  166 
S.  W.  910. 

(D)  Constrnotlom  or  Applteatlo*  of  I^n- 
vu««  of  Written  Inatraaaomt. 

{  450  (TexC{T.App.)  There  was  no  ambiguity 
about  a  writing  asking  B.  and  A.  to  accept  this, 
and  a  note  to  them,  both  signed  V.,  and  in- 
closed in  a  sealed  euTelope,  on  which  was  vrit- 
ten  "Notes"  and  B.'s  name,  the  intention  evi- 
denced bein^  to  make  a  gift  rather  than  a  will, 
and  it  was  improper  to  admit  parol  evidence  to 
vary,  contradict,  or  add  to  their  expressed 
terms.— Maris  t.  Adams,  166  S.  W.  476. 

{459  (Ofex.CiTjl^)  Where  a  contract  recit- 
ed that  It  was  executed  by  M.  and  others,  act- 
ing for  a  bank,  "and  hereinafter  called  the 
second  party,"  and  it  was  evident  that  the  term 
"second  party"'  sometimes  referred  to  the  bank 
and  sometimes  the  individuals  signing  for  the 
bank,  there  was  an  ambiguity  authorizing  parol 
evidence  as  to  which  was  intended  in  a  certain 
provision.— First  State  Bank  of  Archer  CSty 
V.  Power,  166  S.  W.  382. 

{460  (i?ex,CiT.App.)  Where  a  vendor  con- 
tracted to  sell  his  place  in  a  certain  town, 
parol  evidence  was  admissible  to  show  that  he 
owned  but  one  place  in  that  town,  and  also  to 
show  of  what  particular  property  that  place 
consisted.—Beatoii  T.  Fussdl,  166  S.  W.  458. 

{461  (Ky.)  Where  a  corporation  asid  a  firm 
under  the  same  management  became  bankrupt, 
and  the  trustee  in  bankruptcy  of  the  firm 
made  a  settiement  with  a  debtor,  including  a 
draft,  parol  evidence  that  the  settiement  in- 
clude the  draft  and  that  the  assignment 
thereof  to  the  corporation  was  fraudulent  was 
adroisffible,  in  a  suit  on  tbe  draft  by  the  trustee 
in  bankrupt^  of  the  corporation.— Hiram  Blow 
Stave  Go.  8  Trustee  t.  Poducah  Cooperage  Co., 
166  S.  W.  61S. 

XXX,  OPIKIOK  EVIDENCE. 

(A.)  Comclaalons  ftnd  Opinlona  ot  Witness- 
es In  Geocrml. 

S47I  (Mo.App.)  The  statement  of  a  witness 
that  it  was  the  dnty  of  the  conductor  in  charge 
of  a  work  train  to  know  where  bis  mm  were 


before  signaling  the  train  to  start  was  but  a 
legal  conclusion. — Harris  t,  Missouri  Fttc.  Ry. 
Co.,  166  S.  W.  335. 

{471  (Tez.CiT.App.)  Bridence  tha(^  in  coup- 
ling an  engine  to  a  ear,  it  was  necessary  to  puah 
the  drawhead  oTer  so  as  to  malra  the  coup* 
ling  by  impact  held  not  t^Jeetkinable  as  a  con- 
clusion.—San  Antonio  ft  A.  P.  I^,  Oo.  T.  Wag- 
ner, 166  S.  W.  24. 
'  {471  (Tex.CiT.App.)  Evidence  that  a  railroad 
engine  was  throwing  more  sparks  at  a  particu- 
lar time  than  was  usually  thrown  by  other  en- 
gines passing  in  that  direction  held  not  objec- 
tionable as  a  conclusion.— Missouri,  O.  &  O.  By. 
Co.  of  Texas  t.  Browning,  166  S.  W.  34. 

{ 477  (Ky.)  In  an  action  for  personal  inju- 
ries, witnesses  could  testify  that  plaintiff  seem- 
I  ed  to  be  suffering,  judging  from  his  general  ap- 
'  pearance  when  they  Tisited  him  a  few  days  an- 
:  er  the  injury.— Kentncky  Midland  Goal  Co.  t. 
Vincent,  166  8.  W.  800. 

{481  (Tex.)  Testimony  that  there  was  no 
dajiger  for  a  lineman  to  go  upon  a  pole  after 
hearing  the  foreman  say  that  it  was  all  right, 
or  ttuit  this  statement  would  satisfy  witness 
that  there  was  no  danger,  held  inadmissible. — 
Tweed  v.  Western  Union  Telegraph  Co.,  166 
8.  W.  696. 

{491  (Tez.CiT.App.)  In  an  action  for  delay 
of  a  shipment  of  cattle,  testimony  by  a  witness 
that  he  thought  the  run  was  a  **Tery  slow  run" 
is  not  objectionable  as  ofdaion  endence^-St. 
Louis,  S.  F.  &  T.  By.  Co.  t.  CHIliaffl  &  Jack- 
son, 166  S.  W.  706. 

(B)  Bnbjoots  of  Bxpert  Tostlmomr* 

{507  (Tez.CiTApp.)  The  testimony  of  a 
brakeman  that  a  car  door  came  open  because 
part  of  the  lever  used  in  fasteninf  it  had  broken 
off,  based  on  an  inspection  following  an  accident 
resulting  from  its  being  open,  was  a  mere  opin- 
ion upon  a  matter  of  whicb  one  man  could  judge 
as  well  as  another,  and  did  not  call  for  the  opin- 
ion of  an  expert. — Kansas  CHty  Southern  Ry. 
Co.  T.  Carter,  166  S.  W.  U5. 

{  508  (Mo.A^p.>  Whether  an  act,  as  the  filing 
of  an  insuffiaent  affidavit  for  appeal,  shows 
want  of  ordinary  professional  skill  is  a  ques- 
tion for  the  jury  on  e^ert  eTidence.-^abbert 
T.  Brans,  166  B.  W.  686: 

(O)  OempcteaeT  of  Bzvorts. 

§536  (Ark.)  A  witness  who  had  taken  Tari- 
ons  leTels,  and  who  in  making  plans  for  the 
grading  of  a  street  bad  undertaken  to  provide 
for  the  drainage  of  abutting  property,  was 
competent  to  state  the  result  of  the  calcnIaUon 
wnich  he  had  made  to  ascertain  the  size  of 
ditches  and  tiling  to  carry  off  surface  water. — 
aty  of  Joneaboro  t.  Fribble,  166  S.  W.  576. 

^5391/2  (MoApp.)  In  an  action  against  a 
railroad  for  damages  to  a  shipment  of  furniture, 
the  court  properly  permitted  experienced  rail- 
road men  to  testify  that  in  thtir  opinion  the 
furniture  could  have  been  braced  by  the  rail- 
road, and  the  loss  would  not  have  occurred. — 
Connelly  t.  lUinois  Cent.  R.  Co..  166  S.  W. 
1077. 

{539'/2  (Tex.Civ.App.)  Plaintiff,  a  railroad 
brakeman,  held  Qualified  to  testify,  as  an  expert, 
that  at  the  time  of  his  injury,  while  coupling  an 
engine  to  a  car,  it  was  necessary  to  push  the 
drawhead  over  in  order  that  the  coupling  might 
be  made  by  impact.— San  Antonio  &  A.  P.  By. 
Co.  V.  Wagner,  166  S.  W.  24. 

{543'/2  (Tex.Civ.App.)  A  witness  who  knew 
tbe  market  value  of  cattle,  and  who  was  quali- 
fied by  reason  of  his  wide  experience  to  ^ve  bis 
opinion  of  the  rate  of  decline  in  value  of  cattle 
because  of  their  stale  and  drawn  condition,  caus- 
ed by  a  delay  in  their  transportation,  was  com- 
petent to  nve  his  opinion  of  tbe  aggr^te 
amount  of  damages  to  cattie  delayed  In  trans- 
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portation.-~3t.  Loids,  S.  F.  &  T.  Sr-  Go.  T. 

Armstrong,  166  S.  W.  366. 

S  545  (Tex.)  Where  a  witncBs'  capacity  as  an 
expert  legardinK  insaoity  had  not  been  .at- 
tacked, evidence  to  prtnre  him  capaUe  was  Ir- 
relevant—Tweed Y.  Weatern  Cmon  Telefraph 
Co..  166  S.  W.  696. 

f  546  (Tex.Oiv.App.)  A  gtenosrapher's  tran- 
script of  the  testimony  of  a  physician  in  another 
case  could  not  be  used  as  a  basis  of  the  physi- 
cian's competency  to  testi^  in  the  case  on  trial. 
—San  Antonio  &  A.  P.  By.  Oo.  t.  Wagner,  166 
S.  W.24. 

(V*)  Bffeet  of  Opinion  BrldeBeo* 

{ 568  <Mo.App.)  Though  a  witness  who  baa 
sufficient  knowledge  of  the  facts,  and  is  so  situ- 
ated as  to  be  able  to  form  an  opinion,  may  give 
that  opinion,  as  to  the  distance  an  object  could 
be  seen,  yet  such  evidence  is  of  a  weak  charac- 
ter as  compared  to  positive  testimony  on  the 
Bubject— Ofloorn  t.  Wabasb  B.  Co.,  166  S.  W. 
UlS. 

3UT.  WEIGHT  AHD  SUFFIOXSTCT. 

1 569  (Tex.Civ.App.>  The  jury  are  not  bound 
to  accept  the  testimony  of  the  parties  to  the 
cause.— A.  J.  Birdsong  &  Son  v.  Allen,  166  S. 
W.  1177. 

f595  rrex.  Civ.  App.)  Where  It  could  be 
equally  inferred  that  a  car  door  which  struck 
a  1>rakeman  came  open  because  of  a  defective 
latch  or  because  it  had  not  been  fastened,  the 
jury  could  not  choose  the  inference  that  it  was 
because  of  the  defective  latch,  as  an  inference 
of  negligence  cannot  be  adopted  unless  it  is  more 
reasonable  than  the  Inference  of  its  absence.— 
Kansas  City  Southern  By.  Co.  t.  Carter,  166  S. 
W.  116. 

S  598  (Ky.)  In  eraplo>y6*a  action  for  injuries, 
testimony  of  plaintiff  and  otbera  that  no  warn- 
ing was  given  that  the  elevator  was  aboat  to  be 
started  held  to  support  a  verdict  for  plaintiff, 
tbougb  contradicted  by  a  large  number  of  wit* 
nesaes.— Kentucky  Midland  Coal  Oo.  t.  Vincent, 
166  S.  W.  816. 

EXAMINATION. 

See  WitneiseA,  H  266-303. 

EXCEPTIONS. 

See  Appeal  and  Error,  H  261-266;  Contracts, 

74. 


i  17^ 


EXCEPTIONS,  BILL  OF. 


See  Appeal  and  Error,  H  544,  547,  688,  692, 
767:  Criminal  Law,  H  696,  841,  1043.  1000^ 
1098.  1109,  1111,  11^;  WUlB,  i  899. 

n.  SETTLEHERT,  SX01IXH0»  AHD 
FIUHO. 

S  32  (Mo.Ami.)  Where  a  case  was  tried  on 
change  of  venue  in  S.  county  when  it  vrae  a 
part  of  the  Second  circuit,  but,  before  the 
time  for  signiog  the  bill  of  exceptions,  S.  coun- 
ty was  made  a  part  of  the  Thirty- Seventh  cir- 
cuit, to  which  the  judge  who  tried  the  case  was 
transferred,  he  was  not  competent  to  sign  the 
bill  of  exceptions,  which  shoi^d  have  been  sign- 
ed by  his  successor,  under  Rer.  St.  1909.  i 
2032.— State  ex  reL  Scbenk  t.  FUck,  166  £L 
893. 

EXCESSIVE  DAMAGES. 

See  Damages,  f|  132,  134. 

EXCHANGE  OF  PROPERTY. 

{3  (Ark.)  Representations  by  a  party  to  an 
exchange  of  land  relating  ezdoslTel]'  to  tiis 
value  thereof  afford  no  grouud  for  resclsiiott 


in  the  absence  of  fraud  or  tmponlioii:  anrb 
representations  generally  bring  matters  of  oj/ia*- 
ion.— EngUsh  T.  l^orth,  166  &  W.  577. 

MisrepresentatioDS  as  to  Tslne  of  laad  ex- 
changed, and  the  amount  thereof  tillable,  with 
knowletUe  that  the  other  party  was  relyinc 
thereon,  held  to  justify  a  resdsnon;  the  other 
party  baring  been  injured  by  the  exchange. 
—Id. 

Where  a  party  to  an  exchange  of  land  wfao 
had  special  information  as  to  its  ebaract^^r 
from  personal  observation  was  told  by  the  oth- 
er party  that  he  was  relying  upon  his  repre- 
sentations, it  was  his  da^  to  make  corret^t 
statements.— Id. 

1 8  (Ark.)  In  an  action  to  rescind  an  exchange 
of  lands,  evidence  held  to  show  that  iriaintiff 
relied  upon  defendant's  representations  as  to 
the  land,  though  he  also  wrote  another  party 
Cot  an  opinion  as  Co  the  value  of  tha  land.— 
Bni^  T.  North,  166  9.  W.  677. 

EXECUTION. 

See  ExemptioDs;  Ktmestead;  Wflla,  H  V& 

V.   STAT.  QVASHIHO.  VAOATDTO,  AMD 
BELIEF  AGAINST  EXSOUTIOH. 

1171  (Mo.App.)  An  injunction  is  not  die  prop- 
er remedy  to  enjoin  a  threatened  sale  of  per- 
sonalty under  execution  or  other  process,  if 
there  is  no  judgment  on  which  to  base  the 
process;  the  legal  remedy  being  adeqoatc.— 
Farris  t.  Sndthpeter.  166  S.  W.  UBS. 

j  171  (Tex.Civ.App.)  Where  a  judgment  wa« 
rendered  for  "$ — - — ,  being  the  amount  or'  ■ 
replevy  bond,  the  filling  in  of  the  blank  witb 
the  amount  of  the  bond  would  not  affect  th« 
rights  of  the  parties  to  the  judgment,  and 
therefore  would  not  be  a  material  alteratioo 
which  would  authorise  an  injunction  to  re- 
strain execution  on  the  judgment. — Lester  t. 
Gatewood,  166  S.  W.  389. 

Where  a  petition  to  enjoin  the  execntion  '>f 
a  judgment  alleged  that  the  judgment  originally 
read  for  "$  ,  being  the  amonnt  of"  a  re- 
plevy bond^  but  had  been  altered  by  the  in- 
sertion of  the  figures  15,000  in  the  space  left 
blank,  it  will  be  presumed  that  the  bcmd  was 
for  a  fixed  amount  and  tiuit  the  amoimt  thereof 
was  the  same  as  that  inserted  in  thm  jndg- 
menL — Id. 

Vn.  SAI.E. 
(B)  Title  Md  Bivhis  of  rmrtthmmw. 

1 275  (Mo.App.)  The  rule  of  caveat  viuitor. 
applicable  to  execution  sales  provided  no  mud 
is  practiced,  does  not  apply  where  the  sale  h 
void,  because  of  the  death  of  dw  ezeeetion  ercdi- 
tor  and  a  purchaser,  acting  under  the  mistakn 
belief  of  law  that  the  sale  is  valid,  maj  be  n- 
lieved  from  his  purchase  by  apjAteation  to  tfet 
court  rendering  the  jndgment  and  iasniiig  the 
execntioB.— Chilton  v.  Harris,  106  S.  W.  lO&i 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  Abatement  and  Revival,  {  61 ;  Appc«1  and 
Error,  SS  231,  782;  Descent  and  Distribntioii : 
Frauds  Statute  of,  |  23;  Judgment.  |f 
651,  712,  736;  Limftation  of  ActionB,lf  £i 
119;  OMal,  S  133;  Wills. 

m.  ASSETS,  APPBAISAl,  AMD  DT- 
VEHTOBT. 

1 65  (MoJLpp.)  In  a  proceeding  to  compel  as 
administrator  to  inventory  certain  bank  stixt 
under  Rev.  St.  1909,  |  74,  a  judgment  puna- 
ant  to  a  verdict  awarding  one  half  of  the  rtoA 
to  complainant,  and  the  otiwr  half  to  the  admiit- 
istrator,  instead  of  directiof  the  fnrcntoiT  sne 
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diBtribution  ta  dtie  course  of  adminlatTation, 
Aeld  ernmeooB.— Orar      Doubikin,  160  S.  W. 

107a 

X.  ACTIONS. 

!i437  (Mo.)  Thongh  a  gait  against  an  execn- 
X,  brought  withta  the  period  of  UmitationB 
prescribed  by  the  general  and  special  statatea, 
was  dismiBsed,  the  suit  was  an  exhibition  of  tbe 
claim  which  remored  the  bar  of  the  special  stat- 
ute leaving  the  claim  subject  thereafter  onl;  to 
the  geBeral  statute  of  limltatl<HU.— Knisely  t. 
Leat£ek  166  &  W.  267. 

Zn.  FOBEIOV  AMS>  AHOILXJlBT  JU>- 
MIinBTRATIOK. 

!  523  (Ky.)  The  aarety  on  the  general  bond 
of  an  executor  is  not  liable  for  the  proceeds  of 
the  sale  of  land  of  testator  which  came  into 
tbe  executor's  hands,  tbe  will  having  given  him 
no  power  of  sale;  but  the  sale  having  been 
made  under  the  law  of  another  state,  where  the 
land  was,  and  where  tbe  executor,  as  such,  had 
no  power.— Costigan  v.  Kraua,  166  8.  W.  765. 

Zm.  UABXUTIE8  ON  AllMZinSTRA- 
TlOir  BOITDS. 

f  328  (Kj.)  The  surety  on  the  bond  of  an  ex- 
ecutor is  not  chargeable  with  the  amount  of 
notes  of  the  executor  to  testator,  they  being 
worthless  and  uncollectible  thronghoat  the  term 
of  tbe  executorBhipj— Costigan  t.  Kraua,  106  8. 
W.  755. 

S  530  (Ey.)  No  recovery  can  be  bad  on  the 
bond  of  executor  for  a  legatee,  the  surety 
pleading  settlement,  and  proving  that  on  the 
legatee  demanding  payment  he  offered  her  a 
certain  sum  in  full  of  all  claims,  and,  on  her 
acceptance,  paid  it,  taldog  her  receipt  there- 
for; fraud  not  being  shown,  and  want  of  con- 
nideration  not  being  pleaded.— Costigan  T. 
Kraus,  166  S.  W.  7^ 

EXEMPLARY  DAMAGES. 

See  Damagea,  i  87. 

EXEMPTIONS. 

See  Homestead;  Tazatian,  i  244. 

I.  NATiraE  AlTD  EXTENT. 

(JU  Hatwe»  Oreattox,  Dmratioa,  and  niTeet 
In  OeBeraL 

1 4  (Tex.Clv.App.)  Exemption  statates  mnst 
be  liberally  construed  to  affect  their  objects  and 
promote  jostice.— Campbell  t.  Hoiiaker*8  Heirs, 
166  S.  W.  74. 

S  13  (Tex.Civ.App.)  That  one  who  conducted 
a  moving  picture  show  in  a  leased  building  was 
removing  his  ap^iaaces  therefrom  at  the  expira- 
tion of  the  lease  did  not  show  an  abandonment 
of  the  business  so  as  to  remove  tbe  appliance 
from  the  protecHon  of  the  e»mption  statute. 
Rev.  St  1911,  art.  S785,  subd.  6.— Campbell  t. 
Honaker'a  Hdra,  166  S.  W.  74. 

(O)  Property  «sd  Rights  Exeaivt. 

{45  (Tex.Giv.App.)  One  conducting  a  moving 
picture  show  ie  engaged  in  a  trade  or  profession 
within  Kev.  St  1911,  art  3785,  subd.  5,  exempt- 
ing from  execution  tools  and  apparatus  belong- 
ing to  any  trade  or  profession. — Campbell  t. 
BonakerVBeirs,  166  S.  W.  74. 

Appliances  producing  moving  pictures  are  ex- 
empt from  execution  as  tools  or  apparatus  with- 
in Rev.  St  1911.  art  3785,  subd.  S,  but  chairs 
need  by  the  audience  are  not  exempt— Id. 

That  one  was  operatliw  an  opera  boose  and  a 
moving  picture  show  at  the  same  time  In  differ- 
ent parts  of  rented  premises  did  not  prevent  him 
from  claiming  tbe  appHancea  used  to  produce 
the  moving  pictures  as  exempt  within  Rev.  St. 
1911.  art  3785,  subd.  5.— Id. 


rV.  PROTECTION  AND  ENFOBOE- 
MENT  OF  BIOBTfl. 

S  108  (Mo.App.)  Exemptions  an  allowed  to 
a  tee  bill  debtor  the  same  as  to  an  execution 
debtor.— Farxia  t.  Snithpeter,  166  8.  W.  655. 

EXPERT  TESTIMONY. 

See  BMdenoe,  U  471-568;  Witneeeei^  1  878. 


See  Steam,  |0. 


See  Brokers. 


EXPLOSIVES. 
FACTORS. 


tmmt 


FALSE  IMPRISONMENT. 
L  otnz.  uabujtt. 

(A)  A«ts  OoBstltntlnv  PalM  Imv>i*oi 
and  LtabllttT-  Theretor. 

1 8  (Ark.)  A  warden  in  charge  of  convict  la 
borers  heU  bound,  on  delivoy  nt  a  pardon  to 
him,  to  himself  examine  the  booka  U>  see  if  the 

pardon  covers  all  the  offenses  for  which  the  con- 
vict was  committed,  if  he  wonld  escape  liability 
for  false  imprisonment  in  holding  the  cwvict — 
Weigel  V.  McCloskey.  166  S.  W.  944. 

I  15  (Ark.)  Where  a  warden  appointed  by  a 
contractor  for  convict  labor  and  confirmed  by 
the  court  under  the  statute  refuses,  on  the 
ground  of  lack  of  authority  to  release  a  con- 
vict laborer  of  whom  he  had  charge,  on  deliv- 
ery of  a  pardon  to  the  warden,  he  la  liable  for 
false  imprisonment— Weigel  v.  UcCloekey,  166 

S. 

(B)  Actloma. 

8  36  (Ark.)  In  an  action  against  a  warden  for 
the  false  imi^isonment  of  a  convict  laborer  after 
pardon  had  been  delivered  to  the  warden,  held, 
that  a  verdict  for  $1,000  was  exceaaive,  and  that 
a  verdict  for  $25  would  be  affimwd.— Weigel  t. 
McClodwy.  1668.  W.  »44. 


FALSE  SWEARING. 


See  Perjury. 


FEE  BILLS. 


See  QottB,  i  278. 

FELLOW  SERVANTS. 

See  Master  and  Servant.  H  179-202. 

FENCES. 

See  Railroads,  |  412. 

1 25  (Mo.App.)  Where  a  horse,  tamed  loose 
in  field  separated  from  defendant's  land  by  a 
partition  fence,  was  injured  on  a  strand  of 
barbed  wire  stretched  entirely  on  defendant's 
land,  and  nowhere  near  a  hiriLway,  held  that 
there  could  be  no  recovery.— Teague  v.  dem- 
ons. 166  8.  W.  641. 

The  owner  of  an  animal  cannot  recover  dam- 
ages from  the  owner  of  the  land  on  which  the 
animal  strays  and  is  injured  by  reason  of 
fences,  not  so  closely  located  to  a  highway 
that  persons  or  animals  ndght,  hj  a  misstep 
be  injured.— Id. 

FILING. 

See  Oiattel  Mortgases.  H  87,  160;  Indictment 
and  Information,  f  42. 

FINDINGS. 

See  Trial,  I  39a 

FINES. 

See  Highways,  1 164;  Penalties,  1 1. 
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FIRES. 

Sea  Damagu. J  111;  Ballroade,  {  47ft;  Waten 
and  Water  Oouraea.  H  206.  209. 

FIXTURES. 

Bee  Eminent  Domain,  1 183. 

15  Crex.CiT^pp.)  Under  Rev.  St  1911,  arte. 
2&2,  2844,  2845,  2847,  2849,  where  school 
bnilmne  was  erected  with  contributions  from 
ddzens  of  the  community  on  laiid  conveyed 
on  condition  that  it  should  revert  to  the  gran- 
tors when  the  land  ceased  to  be  used  for  school 
purposes,  held,  that  the  buUding  did  not  so  re- 
vert, though  the  contributors  and  trustees  in- 
tended it  to  remain  permanently  on  the  land, 
and  it  could  be  removed  by  the  truatees.— 
AUen  T.  Franks,  166  S.  W.  SS^ 

FOOD. 

Sea  Damage^  i  188u 

FORCIBLE  DEFILEMENT. 


See  Bap«b 


FORECLOSURE. 


See  Chattel  Uortgagea,  |  262;  Mortgam  M 
414-609. 

FOREIGN  ADMINISTRATION. 

See  Blxecuton  and  Admiuistratora*  |  628. 

FORFEITURES. 

See  Ball,  H  76,  94:  Insurance,  H  141,  286,  246, 
388,  66S;^,  7Ri,  766;  Pendtiea,  { 1. 

FORGERY. 

See  Banks  and  Banking,  H  147, 140;  Bifli  and 
Notea,  8  377. 

FORMER  JEOPARDY. 

Sea  Grimlnal  Law,  1 189. 


Sea  Seduction. 


FORNICATION. 
FRAUD. 


See  Acknowledgment,  |  62 ;  BQls  and  Notes.  H 
370.  378,  620;  Cancellation  of  InstrnmentB, 
I  50 :  Contracts,  S  94 ;  Corporations,  8  80 ; 
Criminal  Law,  8  1165;  Deeds,  8  70;  Dower, 

i49 ;  Evidence,  8  434 ;  Exchange  of  Property, 
8 ;  Frauds,  Statute  of ;  Fraudulent  Convey- 
aacea;  Guaranty,  8  26;  Insurance,  S|  236, 
569,  723;  Limitation  of  Actions.  88  37,  99, 
100;  Principal  and  Agent,  8  136;  Belease, 

iw;  Sales,  88  68,  130;  Tnal,  88  235,  240; 
nuta.  f  96:  Vendor  and  Furcbaaar,  88  83, 
44,  1^ ;  WiOs,  88  166-166. 

I.  DEOEPTIOK  GOiraTLTUTXNO 
TRATTD.  AND  UABIXiITT 
THEREFOB. 

f  16  (Ky.)  Where  the  vendor  of  land  conceals 
a  nldden  defect  which  the  purchaser  could  not 
discover  by  ordinary  examination,  he  is  gnilty  of 
actionable  fraud.— Adkins  v.  Stewart,  166  S.  W. 
984. 

A  vendor  of  land  ia  not  guilty  of  fraud  in 
conixaling  defects,  unless  they  must  have  been 
known  to  him,  or  the  circumstances  were  such 
as  to  charge  him  with  knowledge. — Id. 

That  vendor  of  land  who  did  not  long  own 
it  lost  by  overflow  the  only  crop  planted  on  a 
part  is  insufficient  to  charge  bim  with  knowl- 
edge that  the  fertility  of  the  soil  of  that  part 
had  been  destroyed  thereby,  and  reader  his  fail- 
ure to  disclose  same  fact  to  a  purchaser  fraud- 
ulent^Id. 


823  (Tex.Civ.App.)  A  pnrdiaper  who  cenU 
determine  the  facts  equally  as  well  as  the  tca- 
dor,  and  who  made  an  investigation  of  tbe 
facta,  held  not  to  rely  on  the  vendor's  repre- 
sentations.—Loekenbach  V.  Thomas,  1^  &.  W. 
99. 

8  30  (Tex.Civ.App.)  One  of  several  grantor* 
was  not  entitled  to  object,  as  against  the  gran- 
tee, that  she  had  been  misinformed  aa  to  her 
liability  on  a  mortgage  on  tbe  land  onlcflB  she 
was  deceived  and  misled  by  the  giaiitee^r— Coop- 
er T.  Marek,  166  S.  W.  58. 

n.  AonoNB. 

(B)  Parties  and  PleaAlMc. 

841  (Tex.Civ.Aw.)  Petition  Iteld  to  suffi- 
ciently allege  venoor'a  fraud  in  tnisrepreaenc- 
ing  the  acreage  after  baving  it  aarrcred  aa 
demanded  by  the  purchaser,  and  an  excuse  for 
the  purchaser's  failure  to  discoTW  th«  fraud. 
-SmaUey  v.  Vogt,  166  &  W.  1. 

1 50  (Ky.)  Actual  knowledge  of  a  material 
fact  concealed  upon  a  sale  (tf  land  need  not  be 
shown,  if  tbe  nets  proven  warrant  an  infer* 
ence  of  such  knowledge.— Adkins  v.  Stewart  166 

H.  W.  984. 

Then  Is  a  preaamptioii  of  Innoeenoe  and 
against  fraud,  which  must  be  orcrooDie  1^  legal 

evidence.— Id. 

8  52  (Tex.Civ.App.)  Where  the  issue  of  fraud- 
ulent represoitatfonB  made  by  a  vendor  to  a 
purchaaer  could  only  be  determined  by  virtoe 
of  the  credit  to  be  given  to  the  testimony  of  tbe 
parties  aa  to  whether  representations  wm 
made,  and  whether  they  were  true  or  false,  evi- 
dence of  the  general  reputation  of  the  vendor 
for  truth  and  veracity  was  inadmisaible. — Loek- 
enbach T.  Thomas,  166  S.  W,  99. 


(D)  Da 

8  60  (Tex.Olv.App.)  The  measure  of  dam- 
ages for  a  vendor's  misrepresentation  as  to 
the  Dumber  of  acres  in  a  tract  of  land  sold  at 
an  agreed  price  per  acre  was  the  amonnt  pud 
by  the  purctiaaer  for  the  number  of  acres  which 
he  failed  to  get,  regardless  of  the  increased 
value  of  the  other  land.— Smalley  t.  Vogt,  166 
S.  W.  1. 

FRAUDS.  STATUTE  OF. 

See  ^peal  and  Enor,  f  173;  T^nuti^  ||  17, 

m.  PBomsES  TO  answer  for 

DEBT,  BEFATTLT  OR  MISCAR. 
RXAGE  OF  AHOTHER. 

8  17  (Tez.Civ.App.)  A  parol  piMaiae  by  a 
purchase  9t  meretondlse  from  a  dealer  iIlaeb^ 
ed  to  tbe  seller  thereof  for  the  price  to  nay  tbe 
debt  if  the  seller  did  not  do  so  Is  a  cotMitional 
promise  to  pay  the  debt  of  another,  and  is  sot 
enforceable  within  the  statute  of  frands. — Wil- 
liams V.  City  Nat.  Bank,  160  8.  W.  130. 

823  (Mo.App.)  Promise  by  ezecotriz,  vlw 
wsa  also  sole  beneficiary,  to  pay  attorneys  indi- 
vidually  employed  by  her  to  defend  against 
claim  held  an  original  promise  not  required  to 
be  in  writing  by  Rev.  St.  1909,  8  278S.— Gabbeit 
T.  Evans.  166  S.  W.  636. 

8  23  (Mo.App.)  That  plaintiff  or  hia  bookkeep- 
er erroneously  charged  a  parchase  made  by  de- 
fendant to  another  is  not  conclusive  that  the 
debt  was  that  of  a  third  person,  so  as  to  require 
a  note  or  memorandum,  under  the  statu of 
frauds,  In  order  to  render  defendant  liable.— 
Wittenberg  v.  Fisher,  ltj6  S.  W.  1106, 

Where  credit  is  extended  only  to  defendant, 
and  there  is  no  liability  but  his^  his  promise  ta 
pay  for  goods,  though  tbey  be  delivered  to  a 
third  person,  is  original,  and  not  withia  tlic  sut- 
ate  of  frauda.— X<L 
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'V.   AOBBBMBim  HOT  TO  BB  PBR- 
FOBMED  WKFBUr  OWE  TEAR. 

S  49  (M<}.App.)  A  parol  contract  of  emplo;- 
ment  for  do  definite  time  is  not  within  the  stat- 
ute of  frauds  (Kev.  St.  1909,  |  2788).r-Ham- 
mack  V.  Friend,  166  S.  W.  647, 

iS  52  (Ark.)  An  oral  contract  b;  the  seller  of 
Roods  to  car^  Insurance  on  the  Koods  until  the 
notes  given  for  the  price  should  mature,  was 
not  void  under  the  statute  of  frauds,  since  the 
a-K^ecment  to  take  out  the  insurance  was  to  be 
performed  immediate^,  although  the  insurance 
-wfis  to  continue  for  more  than  one  year. — 
Brickey  v.  Ountinental  Gin  Oo.,  166  S.  W.  744. 

'VX.  BEAIi  PBOPBBTT  Aim  ESTATES 
AEO  XHTBBESTS  THEBEIH. 

1 56  (Ky.)  Bread!  of  aa  oral  agreement, 
whereby  the  mortgagee  of  property  of  a  bank- 
rupt corporation  agreed  to  transfer  the  prop- 
erty to  corporate  stockholders  after  he  bought 
in  at  foreclosure,  held  not  to  raise  a  construc- 
tive trust;  the  agreement  being  within  the  stat- 
ute of  frauds,  Ky.  St  {  470.— Willis  v.  Lam, 
1<S6  S.  W.  251. 

After  a  bankrupt  corporation,  whose  affairs 
have  been  liquidated,  has  gone  oat  of  existence, 
stockholders  cannot  enforce  a  parol  contract 
with  reference  to  property  formerly  owned  by 
it,  made  by  them  in  their  individual  capacity 
with  a  third  peraon.— Id. 

1 60  (Tez.Civ.App.)  A  perpetual  easement  In 
laDd  lialtle  to  be  divested  only  if  the  nse  of  the 
dominant  tenement  be  changed  must  be  created 
by  deed;  parol  license  being  insufficient.— Bow- 
ington  V.  WilUams,  166  8.  W.  719. 

Vm.  REQUISITES  AHD  SUFFICIEXOT 
OF  WBITIMO. 

{110  (Tex.Civ.App.)  A  contract  to  sell  a 
place  consisting  of  four  lots  In  a  certain  town, 
It  appearing  that  vuidor  owned  only  one  place 
in  that  town  which  ctauriatod  of  fcmr  lots,  de- 
acribea  the  property  with  sufficient  certainty 
to  comity  with  the  statute  of  frandl^Beaton  v. 
Fussetl,  166  S.  W.  458. 

XZ.  OPEBATIOE  AND  BFXXOT  OF 
STATtTTE. 

S  125  (Tez.Civ.App.)  A  contract  is  not  un- 
lawful because  not  in  compliance  with  the  stat- 
ute of  frauds,  as  the  statute  presupposes  its  le- 
gality, the  enforcement  of  which  is  only  sus- 
pended until  the  provisions  of  the  statute  are 
satisfied.— Edwards  v.  Old  Settlers'  A*'n,  166 
S.  W.  423. 

S  129  (Mo.App.)  Where  an  owner  orally  em- 
ployed an  agent  to  procure  a  purchaser  and 
recognised  the  agent's  relation  to  the  transac- 
tion at  the  time  of  the  consummation  of  the  deal, 
the  right  of  the  agent  to  compensation  could 
not  be  defeated  under  the  statute  of  frauds 
(Rev.  St  1900,  8  2783).— Hammack  v.  Friend, 
166  S.  W.  647. 

g  129  (Tex.Civ.App.)  A  joint  and  mutual  wUl 
executed  by  husband  and  wife  and  a  deed  ex- 
ecuted by  them  as  part  of  the  same  transac- 
tion, in  consummation  of  a  parol  contract  be- 
tween them  for  the  equitable  disposition  of  their 
property  between  their  children,  constitute  part 
perfoFmance  of  the  parol  agreement  as  to  take 
it  out  of  the  statute  of  frauds. — Larrabee  v. 
Porter.  166  S.  W.  395. 

i  129  (Tex.Oiv.App.)  Improvements  begun  by 
the  lessee  under  a  verbal  lease  during  a  few 
moDthn  between  the  lease  and  the  death  of  the 
lessor  held  sufficient  to  take  the  lease  out  of  the 
statute  of  frauds,  even  though  no  part  of  the 
improvement  was  completed  in  tlie  lifetime  of 
the  lessor.— Edwards  v.  Old  Settlers'  Ass'n.  166 
8.  W.  428. 

In  considering  improvements  which  would 
take  a  verlul  lease  with  delivery  of  possession 
out  of  the  statute  of  frauds,  a  dam  for  the  con- 


stmctioB  of  which  die  lessee  had  agreed  to  pay 

a  part,  and  which,  though  not  on  the  leased 
land,  created  a  lake  thereon,  used  for  irrigation 
purposes,  and  a  valuable  and  permanent  im- 
provement, was  properly  included.— Id. 

{ 139  (Mo.App.)  Where  plaintiff  fully  pei^ 
formed  a  contract  to  purchase  a  livery  and 
undertaking  business.  Including  the  unexpired 
term  of  a  lease  extending  for  more  than  a  year, 
the  statute  of  frauds  was  no  defense  <m  de* 
fendanf  s  failure  to  procure  a  valid  transfer  of 
the  leas^— Ordelbeide  v.  Traube.  166  S.  W. 
1108.  . 

I  r39  (Tex.Civ.App.)  Where  a  parol  grant  of 
a  way  has  been  acted  upon  by  the  expenditure 
of  moneys  which  would  be  lost  if  the  right  of 
way  be  revoked,  an  easement  arises  by  estop- 
pel.—Bowington  V.  Williams,  166  S.  W.  719. 

8  144  (Tex.Civ.App.)  A  widow  of  one  enter- 
ing into  a  verbal  lease  contract,  who,  after  tiis 
death,  allowed  permanent  and  valuable  im- 
provements to  be  made  thereon,  and  who  ac- 
cepted the  agreed  rent  therefor,  held  to  have 
thereby  rati&d  such  verbal  lease.— Edwards  v. 
Old  Settlers'  Ass'n,  166  S.  W.  423. 

g  144  (Tex.Civ.App.)  Where  an  answer  pleads 
a  defense  within  the  statute  of  frauds  and  a 
general  demurrer  filed  thereto  is  waived,  the  an- 
swer is  as  effective  as  though  no  demurrer  had 
been  filed^avage  v.  Mowery,  166  S.  W.  906. 

Z.  nSADZEO.  EVIPBEOB.  TIELIAI., 
AHD  REVIEW. 

8  149  (Tex.(Mv.App.)  In  a  lessee's  action  to 
enjoin  interference  with  Ite  exclusive  and  quiet 
enjoyment  of  the  premises,  auction  of  pay- 
ment to  the  lessor  according  to  contract  d^v- 
ery  of  poesossion,  and  permanent  valuable  im- 
provements held  all  that  was  necessary  to  take 
the  verbal  lease  out  of  the  statute  of  frauds.- 
Edwards  v.  Old  Settlers'  Ass'n.  166  S.  W.  423. 

8  192  (Tez.Glv.App.)  The  statute  of  frauds 
must  be  pleaded  when  relied  upon  to  defeat  a 
contract.— Edwards  v.  Old  Setuers'  Ass'n,  166 
S.  W.  423. 

8  158  frez.Civ.App.)  Where  an  oral  lease 
was  made  under  which  the  I^see  went  into 
possession  and  made  valuable  improvements, 
the  fact  that  it  was  agreed  that  the  lease  should 
be  reduced  to  writing  does  not  conclusively 
show  that  the  improvemente  were  made  on  the 
faith  of  the  promised  written  leaae,  and  not  on 
the  strength  of  the  oral  one.— Edwards  t.  Old 
Settlers'  Ass'n,  166  S.  W.  428. 

FRAUDULENT  CONVEYANCES. 

lU.  B.OTT!nTFB  OF  GBEDITOBS  AMD 
PVBCKASEBS. 

(O)  BTKenee. 

8  295  (MaApp.)  Evidence  hOd  to  justify  « 
finding  that  a  judgment  debtor  frandolently  con- 
veyed his  property'  to  garnishees,  so  as  to  sup- 
port a  jndgment  against  them  In  favor  of  the 
g^ment  creditor.— Gould  v.  Gibson,  166  S.  W. 

FREIGHT. 

See  Gaizlers,  f  194. 

GARAGE. 

See  Licenses,  1 11. 

GARNISHMENT. 

See  Costs,  |  173;  Courts,  (199:  Fraudulent 

Conveyances,  8  295 ;  Justices  of  the  Peace,  8 
87. 

II.  PERSONS  AND  PBOPEBTT  SUB- 
JECT  TO  OARNI8HMEKT. 

g  29  (Tex.Civ.App.)  Whether  money  pledged 
with  the  sureties  on  a  bail  bond  to  secure  them 
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Ib  labject  to  garnishment  deiwnda  on  whether 
the  pledgee's  rt^ts  will  be  prejudiced  therelVi 
and  not  on  whether  the  proper^  Is  in  cnstodu 
leris.— W^soner  t.  BriKs,  166  S.  W.  Ua 

Where  money  was  pledged  to  the  Bureties  on 
a  bail  bond  to  secure  tbem  acainst  llabilitr,  and 
at  the  time  judgment  was  rendered  against  the 
sureties  as  garniflhees  tbe  condition  of  the  bond 
had  been  performed,  tbe  money  was  subject  to 

Srnishment  under  Ber.  St.  1911,  arts.  293, 
i,  3744.-Id. 

VL,  FHOOSEDIlfOS  TO  SVPFOBT  OB 
EllFOBCE. 

{  158  (Mo.App.)  An  answer  by  plaintiff,  in 
garnishment  held  suflScient  to  advise  tbe  gar* 
nisbee  of  the  issnes.— Gould  t.  Gibson.  166  S. 
W.  648. 

VH.  QTTASniNO,   VACATING.  DISBO- 
LUTION,  OB  ABANSOnMENT. 

i  196  (Tex.CiT.App.)  Wbere  the  original  soit 
in  which  a  writ  of  garnishment  was  sued  out 
was  brought  against  an  alleged  corporation,  and 
after  service  of  the  writ  the  petition  was  amend- 
ed, so  as  to  make  the  action  one  against  an  in- 
diTidasJ  instead  of  a  corporation,  the  garnish- 
ment proceedings  were  thereby  dlsbbarged. — 
Pickering  Mfg.  Go.  v.  Gordon,  166  S.  W.  ^19. 

GAS. 

I  U  (Ky.)  Council  of  fifth  daas  dty  htld  to 
have  no  authority  to  adopt  an  ordinance  impos- 
ing fines  on  corporationB  for  discriminating  be- 
tween patrons,  notwithatandiog  a  franchise 
granted  by  it  to  a  gas  company  requiring  the 
company  not  to  diacriminate  in  delivering  gas. 
—United  Fuel  &  Gas  Co.  t.  Commonwealth,  166 
S.  W.  783. 

GIFTS. 

See  Adverse  Possession,  H  60,  112,  115. 

X.  IHTEB  VIVOS. 

{32  (Tu.ClT.App.)  Where  Y.  executed  a 
note  to  A.  and  B.,  which,  with  a  paper  asking 
tbem  to  accept  it,  was  placed  in  an  envelope 
and  sealed,  and  the  same  was  found  in  V.'s 
house  after  his  death,  there  was  no  gift  inter 
vivos,  because  of  the  absence  of  a  delivery  to 
A.  and  B.  by  V.  during  his  lifetime.— Mans  v. 
Adams,  166  S.  W.  475. 

I  47  (Ky.)  Where  one  permits  another  for  ac- 
commodation to  enter  and  occupy  land  without 
consideration,  and  under  a  verbal  consent,  no 
presumption  of  gift  arises  from  the  mere  tak- 
ing of  possession,— 'Tippenhauer  v.  Tippenhauer, 
1^  S.  W.  225. 

{46  (Tez.Civ.App.)  Declarations  made  by  a 
donor  to  a  third  party  that  she  had  that  day 
given  tbe  land  to  the  donee,  and  was  going  to  de- 
liver possession,  held  admissible  to  prove  the 
gift— SockweU  v.  Sockwell,  166  S.  W.  1188. 

1 49  (Ky.)  Evidence  in  an  action  Involving 
the  right  to  real^,  in  which  plalntiff  claimed 
through  a  gift  to  her  hudiand  nom  her  fether- 
in-law  and  by  adverse  possession  by  herself  and 
husband,  held  not,  to  show  an  express  or  un- 
qualified gift  of  the  property  to  plaintfCTs  bus- 
band.— Tippenbaner  T.  Tippenhauer,  166  8.  W. 
226. 

GOOD  FAITH. 

See  Bills  and  Notes.  »  348-378.  497,  525; 
Chattel  Hortgsges,  i  153;  Specific  Perform- 
ance, I  97, 

GRAND  JURY. 

I  36  (Tex.Cr.App.)  One  who,  when  summoned 
before  the  grand  jury,  refuses  to  be  sworn,  and 
who,  when  brought  before  the  district  judge, 
again  refuses  to  be  sworn,  Is  guilty  of  con- 
tempt, in  the  absence  of  proof  that  her  refus- 
al was  on  account  of  any  religious  or  other  con- 
victiona.— Bx  parte  Barnes,  166  S.  W.  728. 

That  a  pennn  sununoned  belws  tbe  ximnd 


jury  refnsed  to  be  sworn  to  testier  becatuc  sLe 
presumed  that  she  would  be  questiMUNl  about 
alleged  incestoooa  relations  between  hcradf  azJ 
bsT  father  did  not  excuse  ber  for  txr  refna&i 
to  be  sworn,  but,  after  being  sworn,  she  voold 
be  justified  in  refusing  to  answer  questions  re- 
lating to  the  subject.— Id. 

GROUND  RENTS. 

See  Vendor  and  Parchasar,  H  176,  IBO,  274. 

GUARANTY. 

See  Evidence,  |  419 ;  Frauds,  Statute  of,  fS  17. 

23. 

I.  BEQinSITBa  ARB  VAUBITT. 

126  (Ark.)  Whether  plaintiff  induced  de- 
fendant by  fraud  to  rater  into  the  contract  of 
guaranty  of  payment  of  accounts  turned  over 
in  payment  Aelo,  under  the  evidence,  a  question 
for  tbe  jury.- Martin  v.  Monger,  166  S.  W.  o^JG. 

II.  CONSTBUOTIOir  AHB  OPBBATIOB. 

f46  (Ark.)  The  agreement  of  one  torainr 
over  aecounto  In  payment  "to  make  them  a.! 
good  at  collection  time,  all  due  August  11. 
*  *  *  I  certify  that  the  accounts  are  true 
and  will  make  tnem  ail  good,  and  will  oollect 
all  I  can  free  of  costs"— u  an  absolnte  gnaran- 
ty  to  pay  at  collection  time,  under  whidi  no  at- 
tempt by  the  guarantee  to  collect  is  necenary. 
—Martin  v.  B(«iger,  166  8.  W.  S66. 

nr.  BBMEDIES  OF  obehitobs. 

i  78  (Tex.Ctv.App.)  Tbe  fact  that  tbe  not« 
sued  on  was  given  by  defendant  to  fniaiantte 
the  payment  by  a  contract  purchaser  of  land  cf 
the  consideration  of  the  purchase,  and  not  as 
a  forfeit  npon  the  puTchaaer*s  failure  to  p«- 
form,  would  not  be  a  defease  to  an  actioa  (X 
the  note  by  vendor  on  the  pttrchaser'a  foilnre 
to  perform.— Sears  v.  Alnsworth,  166  S.  W.  60. 

GUARDIAN  AND  WARD. 

See  Parent  and  Child,  S  2. 

m.  CUSTODY  Ain>  OABE  OF  WABITV 
PEBSOir  ANB  E8TATB. 

fi  62  (Ark.)  A  life  tenant,  holding  under  a 
conveyance  of  mortgaged  lands  to  herself  and 
the  beirs  of  her  body,  could  not  have  txia- 
6rmed,  as  against  the  remainderman,  her  mi- 
nor daughter,  the  titie  wbidi  die  attempted  lo 
acquire  at  the  mortgage  foreclosure  sale;  Kir- 
by's  Dig.  §  3757,  mtucing  the  mother  tbe  natural 
guardian  of  her  daughter.— Hawkins  v.  Beeves, 
166  S.  W.  662. 

V.  AOTIOirS. 

I  130  (Ark.)  A  life  tenant,  holding  under  a 
conveyance  to  herself  and  ber  bodily  beirs,  who 
purchased  the  property  at  a  mortise  foreclo> 
sure  sale,  cannot,  in  an  action  to  confirm  ber 
title  as  against  her  minor  daughter,  assert  her 
right  to  recover  notwithstanding  the  insuffi- 
ciency of  tbe  petition,  on  the  ground  that  de- 
fendant should  have  offered  contribution  for 
the  porchase  price;  plaintiff  having  declined  to 
amend  her  petition  so  as  to  ask  foreclosure  of 
ber  lien.— Hawkins  v.  Reeves,  166  S.  W.  562. 

HABEAS  CORPUS. 

See  Criminal  Law,  |  ISO- 
XL  J17BI8DIOTIOB,  PBOCEEDIBOa, 
ABB  BEXJEF. 

fSO  (Tex.Cr.App.)  A  writ  of  habeas  corpus, 
applied  for  on  the  morning  of  tbe  day  on  which 
the  indictment  found  aome  time  before,  and  un- 
der which  accused  was  imprisoned,  was  set  for 
trial,  held  properly  denied;  no  sufficient  Feeson 
for  bis  failure  to  apply  sooner  therefor  ^peir- 
Ing.— MuMrew  t.  State,  166  S.  W.  156. 


Digitized  by 


Google 


1255 


INDEZ-'DIOSBT 


§  85  (Tex*Or JlP^)  An  application  for  writ 
of  habeas  corpus  for  the  discharice  of  relator 
is  merely  a  pleading,  and,  in  the  absence  of  any 
evidence  of  the  trnth  of  the  application,  relator 
muat  b«  Temiaded.— Bx  parte  Baroea,  106  S. 
W.  728. 

HARMLESS  EKROR. 

See  Appeal  and  Error,  tfi  1O3O-1074. 

HEARSAY. 

See  Criminal  Law.  H  3168,  406-421;  Srldanoe, 

S  317. 

HEIRS. 

See  Dcaeent  and  Distribution. 

HIGHWAYS. 

See  GoDstltatlonal  Jmw,  M  208,  290;  Bmlnoit 
Etomain,  |  101 ;  Railroads,  S  95. 

X.  EaTABLIBRMEITT,  ALTERATION. 
ANB  BZS0ONTIN1TANOE. 

<B)  BatKbllsliinent    by    StKtate    OT  8t«tii« 
torr  ProecedlB^a. 

S  68  (Tex.CiT.App.)  Proof  that  a  road  was  in- 
dicated and  named  as  a  public  road  on  a  plat 
filed  before  the  controversy  arose,  and  that  it 
was  referred  to  several  times  in  the  testimony, 
is  not  sufficient  to  establish,  as  a  matter  of  law, 
that  it  was  a  public  road.— Dees  v.  Thompson, 
166  S.  W.  66. 

(C)  Alteration.    Tkcation.   or  Abandom- 
inent. 

1 72  (Mo.App.)  In  the  absence  of  ten  days' 
notice  of  appeal  required  by  Rev.  St.  1899,  i 
10347,  a  county  court  acquired  no  jurisdiction 
of  an  appeal  from  an  order  of  a  towoahip  board 
denying  a  petition  to  open  and  change  a  public 
road.— ^tate  ex  ret  Wiseman  t.  Ilrton,  166  S. 
W.  895. 

A  motion  to  dismiss  an  appeal  to  the  county 
court  from  an  order  of  a  township  board  is  the 
proper  remedy,  where  do  notice  of  the  appeal, 
as  required  by  Ber.  St  1880,  i  10347,  has  been 
given. — Id. 

Where  a  motion  to  dismiss  for  want  of  prop- 
er notice  was  sustained,  on  order  dismissing  the 
"cause"  would  be  construed  to  operate  only  as 
a  disnussal  of  the  appeaL— Id. 

1 76  (BIo.App.)  The  public  has  a  vested  In- 
terest in  a  pablic  highway,  and  it  cannot  be  va- 
cated, except  as  prescribed  by  Rev.  St  1909, 
Si  10444,  10446.-8tate  t.  fkith.  166  S.  W. 
649. 

1 77  (MoApp.)  Under  Rev.  St  1909,  fi  10444, 
the  connty  court,  ordering  the  vacation  of  a 
part  of  a  highway,  may  impose  conditionB  and 
may  provide  what  proof  will  satisfy  it  that  the 
conditions  have  been  comi^ied  with  to  make  the 
order  effeedve^State  v.  Faith,  166  S.  W. 
648. 

IL.  mOHWAT  DISTRI0T8  AUB 
OFITOEBS. 

1  90  fMo.)  A  road  district  created  under  Rev. 
St  1800,  H  10611-10625,  is  a  public  corpora- 
tion.—Smbree  V.  Kansas  City-Liberty  Boule 
▼ard  Boad  Dist-  166  S.  W.  282:  Stepp  v. 
ijame,  Id.  281 ;  Klein  v.  Kingshighway  Road 
Diet  of  New  Madrid  County,  Id. 

C95  (Mo.)  The  assessments  authorized  by 
Ber.  St  1908.  H  10611-10626,  for  the  paymeat 
of  road  improvementfl  In  special  road  districts, 
are  not  an  indebtedness,  within  Const,  art  10, 
i  12,  limiting  municipal  indebtedness.— Embree 
V.  Eaosas  City-Liberty  Boulevard  Road  Dist., 
166  S.  W.  282;  Stero  t.  Same,  Id.  281;  Klein 
T.  KiBffrtdghway  Road  Dist  of  Mew  Madrid 
Connty,  Id. 


'  The  bonded  indebtedness  of  a  tfpecial  road  dis- 
trict created  under  Rev.  St  1909,  |j  10611- 
1062S,  heltf  not  an  indebtedness,  within  Const, 
art.  10,  S  12,  limiting  municijM  indebtedness. 
— Id. 

TAXES,  AaSESSMEHTB,  AMD 
WOBX  OK  HIOHWATS. 

I  122  (Mo.)  Rer.  St.  1909,  »  10611-10625. 
providing  for  special  road  districts  and  special 
taxes  for  beneots  from  road  improvements,  is 
not  unconstitutional. — Etnbree  v.  Kansas  City- 
Liber^  Boulevard  Road  Dist,  166  S.  W.  282 ; 
Stepp  V.  Same,  Id.  291 ;  Klein  v.  Kingshighway 
Boad  Dist  of  New  Madrid  County,  Id. 

Rev.  St.  1909,  I  10615,  dividing  special  road 
districts  into  three  beneficial  zones,  and  assess- 
ing the  lands  in  each  at  a  different  percentage 
without  notice  to  the  property  owners,  Add  not 
unconstitutional.— Id. 

V.  BEOUXJlTIOlf  AND  USE  FOB 
TBATEIi. 

(A)  Oltatraetlona  mmA  BnereBehmenta. 

S  163  (Mo.App.)  One  who  obstruct  a  pablic 
road  after  petitioning  for  a  change  therein,  bat 
before  the  order  of  vacation  has  become  effec- 
tive, is  guilty  of  oiwtructing  a  highway,  in  vio- 
lation of  Rev.  St.  1000,  S  10533.— State  v. 
Faith,  166  S.  W.  649. 

The  intention  with  which  one  obstructs  a 
highway  in  violation  of  Rev.  St  1909,  {  10533, 
is  immaterial.- Id. 

S  163  (Tex.Cr.App.)  Person  who,  against  pro- 
tests and  objection  of  county  authorities,  un- 
dertook to  determine  that  properly  constructed 
road  was  not  properly  constructed,  and  to  con- 
struct it  differently  to  suit  his  own  desires,  held 
guilty  of  a  violation  of  Penal  Code  1911,  art. 
812,  aa  amended  tav  Acts  33d  Leg.  c  128.— 
Brown      State,  166  S.  W.  608. 

S  164  (Tex.Cr.App.)  On  a  trial  for  wUlfuUy 
obstructing  and  injuring  a  public  road,  and 
causing  it  to  he  done,  evidence  held  sufficient  to 
support  a  conviction^Biow&  t.  State,  166  S. 

W.  508. 

Under  Penal  Code  1011,  {  812,  as  an»nded 
by  Acts  33d  Leg.  c.  128,  Gne  of  fSO  for  catting 
a  smooth  gravel  road  and  putting  in  a  wooden 
culvert  and  starting  to  cat  it  at  another  point 
keld  proper. — Id. 

On  trial  for  willfully  injuring  public  road  in 
violation  of  Penal  Code  1911,  art  812,  as 
amended  by  Acts  33d  Leg.  c.  l28,  evidence  as 
to  accused'a  remarks,  on  receipt  of  a  message 
from  the  county  commissioner,  that  the  road 
was  not  the  cause  of  backwater,  and  npon  be- 
ing told  by  a  constaUe  that  be  and  those  aiding 
him  would  be  prosecated,  A«Id  admissible  on  the 
issue  of  willfuinesB.— Id. 

(B)  Vmm  of  Hlvhwa^  uA  Vmw  mt  the 
Boad. 

S  161  (Mo.App.)  If  an  injury  Is  the  proxi- 
mate cause  of  the  violation  of  the  provisions 
of  Rev.  St  i  8619,  enjoining  upon  antoists  the 
duties  of  running  at  reasonable  speed,  keeping 
vigilant  watch  for  Tehides  drawn  by  animals, 
the  autoist  is  liable  for  all  resultant  damage.— 
Roberts  v.  Trunk,  166  S.  W.  841. 

"Vigilant  wateb,"  as  used  in  Rev.  St  1909,  } 
8517,  enjoining  apon  antoists  the  dnty  of  keep- 
ing a  vigilant  watch  for  aU  vehicles  drawn  by 
animals,*  Includes  not  only  the  looking  ahead 
for  animal-drawn  vehides,  but  whUe  approach- 
ing them,  to  keep  a  sharp  lookout  for  any  ex- 
hibltioni  by  snch  animals  of  fright — ^Id. 

HOLOGRAPHIC  WILLS. 

See  Wills.  H  132,  134. 
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HOMESTEAD. 

Sm  AdveTM  FoMeHton.  t  62;  Paitltloik,  I  74. 

n.  TBAMSCEK  OB  INGVMBBAHOB. 

I  119  (Tex.Ci7.App.)  In  view  of  Conrt.  art. 
16,  I  50,  pTOTidiDE  that  a  married  man  ahaa  not 
sell  the  homestead  without  his  wife's  conseot, 
given  in  the  manner  preacribed  by  law,  title 
to  the  homestead  could  only  pass  oy  deed  ac- 
knowledged by  the  wife  apart  from  her  husband, 
Rev.  St.  1911,  art.  1115,  bo  requiring.— Harle  v. 
Harie.  166  S.  W.  674. 

g  125  (Tex.Civ.App.)  The  homestead  exemp- 
tion being  limited  to  200  acres,  the  owner  of 
320  acres  cannot  claim  the  whole  tract,  hence 
his  conveyance  of  160  acres  passes  good  title 
though  his  wife  did  not  join,  where  his  home- 
Btead  was  upon  the  other  half  of  the  tract,  and 
he  had  not  claimed  as  part  of  his  homestead 
any  particular  40  acres  out  of  the  quarter  sec- 
tion conveyed.-^ohnaon  t.  Conger,  166  S.  W. 
40S. 

m.  BIOHTS  OF  SDRVlVUfO  HUS- 
BAKD,  WIFE,  CHIU>BBK, 
OB  HEIBS. 

1 134  (Tex.)  The  exemption  provided  for  by 
Const  art.  16,  $  50,  applies  to  the  homeatead 
while  the  head  of  the  family  is  living,  but  fur- 
nishes no  rule  for  its  distribution  after  his 
jeath.— American  Bonding  Co.  of  Baltimore  v. 
Logan,  166  S.  W.  1132. 

S  r42  (Tex.)  Const  art.  16,  I  62,  determines 
the  disposition  of  a  homestead  aiter  the  death  of 
the  owner,  and  determines  who  shall  take  it  and 
thdr  respective  interests,-  but  not  the  condi- 
tions which  may  be  imposed  on  the  inheritance. 
— American  Bonding  Go.  of  Baltimore  v.  Logan, 
166  S  1132 

Under  Const  *art.  16,  «  60,  52,  and  Rev.  St 
1911,  artr3235,  342^,  3427,  ^785,  3786,  a 
homestead,  on  the  death  of  the  owner,  vests  m 
bis  heirs  free  from  debts,  and  the  proceeds  of  a 
voluntary  nde  are  also  free  from  debts,  though 
the  probate  court  failed  to  set  aside  the  home- 
stead under  article  3413,  notwithstanding  arO- 
cle  3787,  declaring  that  the  proceeds  of  a  vol- 
untary sale  shall  not  be  subject  to  forced  sale 
within  six  months  after  such  sale.— Id. 

1 145  (Tex.Civ.App.)  A  widow's  offer  to  sell 
the  property  was  not  an  abandonment  of  her 
homestead  rights  therein^— Perkins  v.  Perkins, 
166  S.  W.  815.  .  . 

The  fact  that  a  widow  was  not  living  on  the 
property  was  not  an  abandonment  of  her  bome- 
it^d  rightfl,  where  she  bad  not  acquired  anoth- 
er home.— Id. 

nr.  ABAMTDOMMBirr,  WAIVEB.  OB 
FOBFIUT  UBE. 

1 1 54  (Tex.Civ.App.)  Where  complainant  on 
one  portion  of  lot  erected  a  house  in  which  he 
and  his  family  resided,  the  subsequent  construc- 
tion of  another  house  on  another  portion  of  the 
lot  and  ^e  bnilding  of  a  division  fence  did  not 
constitute  an  abandonment  of  the  homestead 
character  of  that  portion  of  the  property  so  as 
t»  render  it  subject  to  execution.— Tumpaugh  v. 
Dickey,  166  8.  W.  1194. 

{  162  (Tex.Civ.  App.)  Where  the  owner  of  a 
homestead  sold  part  of  the  tract  and  removed 
to  another  locality,  his  mere  intention  to  re- 
turn at  some  indennite  time  and  take  up  his 
homeatead  upon  the  unimproved  quarter  sec- 
tion which  he  retained  will  not  sustain  a  claim 
<^  a  h<Hneiitead  exemption.— Johnson  v.  Con- 
ger, 166  S.  W.  406. 

V.  PBOTEOnOH  AlfD  EHFCmOEMElTT 
OF  BIGHTS. 

$216  (Ter.Oiv.App.)  Where  the  charge  on 
defendant's  claim  that  because  the  land  was  the 
grantor's  homestead  and  his  .wife  did  not  join, 
the  conveyance  to  plaintiff  did  not  pass  title,  di- 
rected a  verdict  tor  plaintiff  in  case  tbe  grantor 


upon  removing  from  the  land  to  another  reri- 
dence  intended  to  make  his  aaoond  reridenn 
his  home,  is  not  erroneoos,  ia  n^nc  tte  woid 
home  instead  of  homestead,  for  dwiuzT  mon 
to.  have  nndetstood  it-^ohnson  t.  Goage^  16S 


S.  W.  406. 


HOMICIDL 


See  Criminal  Law,  8S  14,  864,  866,  at»,  m 
730,  815.  822,  1206. 

m.  luurauuroBTEB. 

1 42  (Tex.Cr.App.)  A  letter  received  by  dc 
fendant  from  hia  wife  just  before  a  homicide 
stating  that  she  was  corresponding  with  deceas- 
ed, etc,  held  not  in  itself  statutory  adegnste 
cause  provocation,  unlesa  it  led  defendant  to 
believe  that  deceased  had  committed  adoltar 
with  hte  wife.— Willis  v.  State,  166  S.  "W.  117£ 

S45  (Tex.Cr.App.)  The  statement  of  dece- 
dent that  if  accused  did  not  leave,  decedeot 
would  go  for  an  officer  to  have  accused  arrcstNl 
was  not  adequate  cause  to  reduce  a  homidde 
to  manslan«bter.r-Toras  v.  Btate^  166  &  W. 
523. 

S  52  (Tex.Cr.App.)  A  love  letter,  written  bj 
deceased  to  defendant's  wife,  which  unexpected- 
ly came  into  defendant's  possession  a  few  dayt 
before  the  homicide,  was  not  statutoi?  adegoiie 
cause  for  provocation,  where  defendant,  after 
receiving  the  letter,  was  with  deceased  on  lev- 
eral  occasions  before  the  homicide. — Willis  r. 
State,  166  S.  W.  1172. 

S'62  (Tex.Gr.App.)  Where  accused  oigapd 
with  another  in  the  unlawful  act  of  trying  to 
talce  the  wife  away  from  the  home  of  her  hns- 
band  by  force  or  stealth,  at  night  and  accof- 
ed  in  fnrtherance  of  the  unlawful  purpose, 
while  trying  to  force  himself  into  tiie  house, 
killed  decedent,  and  accused  claimed  that  his 
gun  was  accidentally  discharged,  he  was  jniiltr 
of  n^ligent  homicide,  within  Pen.  Code  1911, 
arts.  1113-im.-Ghast  v.  Stata^  166  8.  W. 
613. 

HOKIOEDB. 

1 118  CTex.(3r.App.)  A  landlord  who  let  t»m 
land  for  crop  rent  the  tenant  agreeing  to  work 
the  crops,  may,  upon  the  tenant  s  failure,  enter 
and  work  the  crop  for  the  beneBt  of  both,  and, 
where  he  peacefully  acquired  posBesrion,  he  ii 
not  a  trespasser,  and,  if  the  tenant  attempts  aj 
display  of  force  to  drive  him  frcHn  the  Iva 
mi^  defend  himself.- Hillis  v.  State,  166  &  V. 
1154. 

VI.  nrDiOTKBira  ahd  nnroBiuu 

TIOH. 

1 142  (Ark.)  It  ia  sufficient  that  the  erltetn 
show  that  accused  committed  the  murder  in  the 
vidnltT  of  the  place  where  it  is  claimed  taimn 
been  committed,  that  bdnc  tiw  conn^of  the 
venue.— ^man  v.  State,  166  8.  W.  082. 

VH.  SVlDJBlfOB. 
(B)  Admlsslhllltr  1>  Ocaeral. 

I  158  fTex.Cr.App.)  Declarations  by  defen*- 
ant's  wife  that  he  nad  made  threats  a^inst  het, 
and  testimony  that  she  had  called  npon  a  dep- 
uty sheriff  for  protection,  were  admissible  n 
a  prosecDtion  for  the  killing  of  another  st  the 
same  time  that  defendant  killed  his  -wife,  pro- 
vided anch  statements  were  made  in  defndut' 
hearing  or  bronght  to  his  knowledee  before  Ae 
killing.— Bobbins  v.  State,  166  S.  W.  62a 

Where  defendant  killed  his  wife  and  anctler 
at  the  same  time,  evidence  that  on  the  saw 
evening  a  witness  heard  defendant  cursinx  oe 
wife  was  a^lsslUe,  in  a  i»rosecution  for  tlit 
killing  of  the  other.— Id. 

S  169  (Tex.Cr.App.)  On  a  trial  for  hoiiua(l« 
following  a  dispute  and  scnSe  at  a  dance. 
er  accused  had  cursed  ladies  who  had  deciuu^ 
to  dance  with  him.  evidence  that  he  went  opte 
the  gallery  and  aiuftted,  and  as  to  Us  mW^ 


Digitized  by 


Google 


1267 


INDBZ-DIOSST 


ta  take  lltMrtieB  wltti  a  lady  who  mu  dancing 
-with  him,  held  admiBBlble.— Muldrew  t.  State, 

166  s.  w.  lee. 

S  178  (Ark.)  AccnMd,  in  a  homicide  case, 
could  introduce  evidence  that  the  crime  was 
committed  by  some  other  person,  for  the  pur- 
pose of  showinx  that  be  was  not  guiltyt— Till- 
man v.  State,  166  S.  W.  682. 

Efvidence"  that  the  mnrdered  girl's  father  8tat> 
ed,  Bhortlf  before  her  bod;  was  found,  in  a 
well  with  a  bullet  hole  in  her  forehead,  that 
when  the  ^rl  was  found  she  would  be  south  of 
a  certain  road,  with  a  bullet  hole  in  her  fore- 
head, and  a  rock  tied  around  her  nei^  and  in 
a  well,  was  not  admissible  In  evidence,  as  tend- 
ing to  show  that  the  fbther  committed  the  crime. 
—Id. 

In  a  prosecution  for  mnrderins;  a  girl  with 
whom  accused  and  others  were  shown  to  have 
had  sexual  intercourse,  eTidence  as  to  state- 
ments by  another  as  to  his  criminal  intimacy 
with  the  girl  Jield  not  admissible  as  snbstantiTe 
evidence  of  such  other's  intercourse  with  her, 
and  of  bis  gailt  of  the  crime. — Id. 

Aceiisedf  In  a  lumiclde  case,  could  prove  any 
fact  trading  to  show  another's  guilt  of  the 
crime,  uoept  statements  by  such  other  amount- 
ing to  confession. — Id. 

In  a  homicide  case,  in  which  it  appeals  that 
about  two  years  before  the  death  of  the  mur- 
dered girl  she  had  become  pregnant,  evidence 
was  not  admissible  as  to  acts  of  intercourse  be- 
tween the  girl  and  another  before  the  time  of 
her  pregnancy ;  such  evidence  being  too  remote. 
— Id. 

S  161  (Tez.Cr.App.)  Though  a  letter  written 
by  deceased  to  defendant's  wife  a  few  days  be- 
fore a  homicide  was  not  statutory  adequate 
cause  for  provocation,  yet  it  could  be  consider- 
ed by  the  jury  in  passing  upon  defendant's  state 
of  mind  at  the  time  of  the  killing. — ^WUUs  v. 
State,  166  S.  W.  1172. 

§  182  (Tez.Cr.App.)  Where  accused,  who  leas- 
ed his  land  for  crop  rent,  lolled  deceased  when  he 
and  the  tenant  attempted  to  drive  accused  from 
the  land,  upon  wblcb  be  entered  to  work  the 
crop  claiming  that  the  tenant  had  abandoned  it, 
evidence  of  the  condition  of  the  crop  is  admis- 
sible on  the  question  of  abandonment.— Hillis  v. 
State,  166  S.  W.  1154. 

S  192  ^ex.Cr.App.)  Where  accused,  who  bad 
rented  lus  land  for  crop  rent,  entered  and  com- 
menced cultivation  when  the  tenant  abandoned 
the  crop,  and,  upon  the  tenant  and  deceased  at- 
temptiiue  to  drive  him  therefrom  by  display  o^ 
force,  killed  deceased,  evidence  of  the  advice  giv- 
en by  a  justice  of  the  peace  whom  accused  cod- 
suited  before  he  entered  on  the  land  is  admissi- 
ble to  show  that  be  bad  no  intention  of  pro- 
▼oUng  any  difficulty.— HUlis  v.  State,  166  S.  W. 
1154. 

(K)  WelKlht  and  Saflleieaer* 

{23 1  CIVz.Gr.App.)  The  state  can  show,  by 
either  direct  or  dicumstantiaJ  evidenoe,  that 
the  defendant  had  heard,  prior  to  the  tiine  of 
the  killing,  statements  made  by  his  wife  which 
were  offered  in  evidence  against  him. — ^Bobbins 
T.  State,  166  S.  W.  528. 

1 234  (Ark.)  Evidence  in  a  hcmidde  case  held 
to  sustain  a  finding  that  deceased  was  murdered 
by  accused,  who  secreted  her  body  in  a  welL— 
nUman  t.  State.  166  S.  W.  682. 

f  239  Crex.Cr.App.)  Though  a  letter  from  de- 
fendant's wife  received  by  defendant  just  be- 
fore a  homicide  stating  that  she  was  correspond- 
ing i^th  deceased,  etc.,  was  not  in  itself  statu- 
tory adequate  cause  for  provocation,  yet  it 
might  be  when  considered  with  all  the  antece- 
dent conduct  and  acts  (tf  decoaHd.— Willis  v. 
State,  166  8.  W.  1172. 

{255  (Ey.)  Evidence  held  not  to  support  a 
conviction  ot  voluntary  manslaughter.— Saylor 
T.  Commonwealth,  166  S.  W.  254. 


Vm.  TBXAL. 

(B)  (^BcstloM  for  Jary* 

{276  rrez.Or.App.)  Where  accused  claimed 
that  be  bad  entered  upon  his  land  to  work  the 
crop  for  the  benefit  of  himself  and  his  tenant 
who  bad  abandoned  it,  and  that,  upon  the  ten- 
ant's attempting  to  drive  him  therefrom  by  dis- 
play of  force,  he  killed  deceased  in  defending 
hinaelf,  be  is  entitled  to  have  his  theory  of  the 
cBMiubmitta^  v.  State,  166  S.  W.  1104. 

(C)  InstnetlOBS. 

I  295  (Tex.  Cr.  App.)  While  the  provocation 
must  arise  at  the  time  of  the  commission  of  the 
offense,  yet  antecedent  mattere  should  be  consid- 
ered in  passing  upon  the  state  of  defendant's 
mind;  but  the  cotirt  should  not  enumerate  them, 
but  tell  the  jury  that  they  must  look  to  all  the 
facts  and  circumstances  in  the  case.— Willis  v. 
State.  166  8.  W.  1172. 

i  300  (E^.>  An  instructioD  directing  acquittal 
if  the  jtiry  oeliered  that  accused  was  la  inuni- 
nent  danger  and  it  was  necessary  for  him  to 
kill  deceased  to  save  himself  is  erroneous  be- 
cause permitting  the  jory  instead  of  accused 
to  judge  of  his  peril.— Hacker  v.  Common- 
wealth. 166  S.  W.  230. 

An  instroction  on  self-defense,  which  re- 
quired the  jury  to  find  that  accused  did  not 
seek  or  bring  on  the  difficulty,  is  erroneous 
without  further  explanation,  for  the  jury  might 
have  understood  that  accused  provoked  the  mX- 
ficulty  merely  br  going  to  the  place  where  de- 
ceased was  or  opening  a  conversatioD  with 
him.— Id. 

i  300  (Ey.)  An  instroction  on  self-defense  held 
erroneous  for  want  of  evidence  to  support  it- 
Barker  V.  Commonwealth,  166  S.  W.  981. 

An  instruction  on  self-defense  should  i>ermit 
accused  to  kill  decedent  and  not  merely  shoot 
and  wound  him,  where  accused  at  the  time  be- 
lieved and  had  reasonable  grounds  to  believe 
that  he  was  in  danger  of  death  or  some  great 
bodily  harm  and  that  it  was  necessary  in  the 
exercise  of  reasonable  judgment  to  avert  tiie 
danger  real  or  apparent.— Id. 

1300  (Tex.Cr.App.)  Where  accused  testified 
that  he  stabbed  deceased  in  self-defense,  not  In- 
tending to  kill  him,  and  there  was  evidence  that 
the  pc^etknife  uud  would  not  necessarily  in- 
flict a  fatal  wound,  a  charge  on  aggravated  as- 
sault is  necessary.— Bolden  v.  State,  166  S.  W. 
503. 

1 300  rTex.Cr.App.)  An  instractlon  held  to 
unduly  limit  the  right  of  self-defense,  in  view  of 
the  facts.-William8  v.  State,  166  S.  W.  1170. 

S  305  (Tex.Cr.App.)  The  court  In  submitting 
the  issue  of  negligent  homicide,  held,  in  view  of 
the  facta,  to  properly  charge  on  conspiracy. — 
Chant  V.  Stote,  166  S.  W.  013. 

1 309  (Tex.Cr.App.)  Evidence  held  not  to 
raise  the  issue  of  manslaughter,  but  merely  to 
raise  the  issues  ot  murder  in  the  first  or  sec- 
oai  degree,  or  accidental  or  negligent  htonidde. 
-Chant  T.  State,  166  8.  W.  01S. 

X.  APPEAX.  AlTD  E&BOB. 

1 338  (Ark.)  The  admission  in  evidence.  In  a 
homicide  case,  of  pictures  of  the  mnrdered  ^rl, 
and  the  place  where  her  body  was  found,  and 
where,  according  to  the  state's  theory,  she  was 
murdered,  was  not  prejudicial  to  accused,  where 
she  was  fully  described  in  the  evidence,  and  her 
age  and  size,  as  well  as  the  condition  of  the 
well  in  whidi  she  was  fonnd,  were  given.— Till- 
man V.  State.  166  S.  W.  582. 

i  339  (Ark.)  The  exclusion  of  evidence  In  a 
homicide  case  as  to  statements  by  the  murdered 
girl'fl  father  that  when  she  was  found,  her  body 
would  be  found  at  a  certain  location,  with  a 
bullet  hole  in  her  head,  etc.,  in  which  situation 
she  actually  was  found,  held  not  prejudicial  to 
accused,  when  the  evidence  was  considered  as 
impeachment  evidence ;    the  father's  evidence 
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havins  no  labgtaiitlTe  foro§.— ISllman  t.  Statei 

166  S.  W.  682. 

1 340  (Tex.Cr^pp.)  Where  accused  was  con- 
victed of  manalaugliter,  the  error  in  a  chaise 
on  murder  In  the  second  degree  was  immate- 
riaL— Lopei  t.  State,  166  8.  W.  IM. 

{340  crex.Gr.App.)  Where  accused  was  con- 
victed at  marder  in  the  second  degree,  objec- 
tions to  charges  of  murder  in  the  Ont  degree 
will  n«t  be  ccoisideted.— Chut  t.  StAe.  166  8. 
W.  513. 

HUMANITARIAN  DOCTRINE. 

Sea  Trial.  S  191. 

HUSBAND  AND  WIFE. 

See  Acknowledgment,  I  ffii;  Adverse  Posses- 
sion, I  43 ;  Bigam;  ;  Bills  and  Notes,  S  453  ; 
Damages,  fS  lOO,  216 ;  Death,  |f  83.  99.  104 ; 
Descent  and  Distribution,  {  15Q;  Divorce; 
Dower;  Frauds,  Statute  of,  S{  129,  144; 
Homestead,  II  110, 134>14S;  Homicide,  1 158 ; 
Insurance,  i  813:  Libel  and  Slander,  8  80; 
Marriage;  Specific  Performance.  |fi  35,  106, 
121 ;  Tenancy  in  Common,  |  3 ;  TrespaBs,  I 
46 :  Wills,  11  100,  108 ;  Witnesses,  S  ^14. 

I.  mTTUAI.  BIGHTS.  DUTIES,  AJXD 
INABILITIES. 

S  14  (Mo.App.)  A  husband  could  grant  a  li- 
cense to  lay  a  sewer  on  land  owned  by  Mm 
end  his  wife  by  the  entireties,  which  was  good 
as  against  both  during  their  joint  lives,  and  ab- 
solute as  against  the  husband  if  he  snrrired.^ — 
Ewen  T.  Hart,  166  S.  W.  315. 

n.  MABBZAOE  BETTISMEHTS. 

8  3 1  (Tex.Civ.App.)  Where  a  Joint  and  mu- 
tual will  executed  by  husband  and  wife  was 
probated  by  the  husband  surviving  and  he  took 
possession  of  the  property  ^ven  him  for  lite, 
with  remainder  to  their  daughters,  a  woman 
BUbseguently  marrying  him,  under  an  agreement 
by  him  to  convey  to  her  his  interest,  was 
chargeable  with  notice  of  the  will,  and  not  an 
innocent  purchaser  for  valas.— Larrabee  t. 
Porter,  166  8.  W.  395. 

m.  CONVETAHCES,  COKTBAOTS,  AWD 
OTHER  TRANSACTIONS  BETWEEN 
HUSBAND  AND  WIFE. 

1 43  (Ky.)  A  husband  cannot  recover  from  his 
wue,  in  a  divorce  action  by  her,  for  sums 
paid  during  marriage  for  the  maintenance  of 
the  wife's  small  children  by  her  first  husband, 
and  for  medical  attention  and  funeral  expenses 
for  one  of  them,  and  for  the  maintenance  of 
the  wife's  live  stock,  in  the  absence  of  a  con- 
tract by  the  wife  to  pay  for  such  services. — 
Allen  T.  AUen.  166  S.  W.  211. 

V.  WIFE«  SEPARATE  ESTATE. 
(A)  What  Oomatitatea. 

I  1 19  {Tex.Civ.App.)  A  conveyance  by  a  hus- 
band to  hie  wife  by  a  deed  reciting  a  valuable 
consideration  and  duly  recorded  vested  title  in 
the  wife  as  her  separate  property. — Bird  v. 
Lester,  166  S.  W.  112. 

(B)  Bl«hta  mmi  LImbilltlea  of  Haabaad. 

'  I  138  (Ky.)  A  verbal  agreement  by  a  husband 
to  keep  in  force  a  mortgage  executed  by  his 
wife  as  security  for  a  debt  due  from  him  is 
not  binding  on  the  wife,  wbo  may  rely  on  limi- 
tations in  defense  of  a  suit  to  foreclose  the 
mortgage.— Bradley  v.  Bradley's  Adm'r,  166  S. 
W.  773. 

A  wife  executing  a  mortgage  to  secure  a 
surety  of  her  husband  is  not  bound  by  any  agree- 
ment without  her  consent  between  the  husband 
and  the  surety,  whereby  a  cosurety  is  to  have 
the  buiefit  of  the  mortgage,  and  the  agreement 
does  not  stop  the  running  of  limitations  in  her 
Cavof^Id. 


1 235  (Tex.Clv.App.)  Where  the  Jnrr,  in  re- 
sponse to  the  question  whether  a  huabaiid  gave 
to  his  wife  a  note  as  a  gift  or  to  reimburse  her 
for  money  ot  hers  that  had  been  used,  found 
that  it  was  to  reimburse  her  for  her  money  and 
land  used,  the  finding  was  a  direct  findins  that 
the  entire  note  was  turned  over  to  her  to  re- 
imburse her,  and  not  that  she  was  to  have  only 
the  amount  needed  to  pay  her  for  her  property 
used.— Lanabee  t.  Porter,  166  S.  W.  895. 

S239  CE/')  Where  the  pnrcbaser'a  wife  was 
made  a  defendant  to  the  vendor's  suit  to  enforce 
his  lien,  and  judi^ent  was  rendered  against 
the  defendants  for  the  balance  of  the  purcliaae 
price,  but  the  record  failed  to  show  that  the  wife 
signed  the  notes  or  was  in  Bjaj  -wkj  liable,  the 
judgment  was  erroneous  as  to  lier. — Baird  t. 
Prewitt,  168  S.  W.  771. 

Vm.  SEPARATION   AND  SEPARATS 
ICAINTENANCE. 

S279  (Ark.)' Where  husband  and  wife,  wbo 
made  a  valid  separation  agreement,  snbsequentlj 
reassumed  the  marital  relation,  the  agreement 
was  annulled,  and  their  marital  rights  moat  be 
determined  1^  statute^— Garter  t.  xoanser,  166 
S.  W.  M7. 

1281 '(Ai^.)  Where  a  widow,  petitioning  for 
allotment  of  dower,  admitted  the  execntioD  oi 
a  separation  agreement  adjusting  her  property 
rights,  but  alleged  that  the  same  had  been  ab- 
r<wated  by  subsequent  reassumpti(Hi  of  marital 
retationB,  the  burden  of  proof  rested  on  her.— 
Garter  t.  Younger,  166  S.  W.  547. 

IX.  ABANDONMENT. 

8  304  (Tex.Cr.App.)  The  statute  making  pos- 
ishable  the  abandonment  ot  a  wife  and  minor 
child  by  a  husband  and  father  does  not  impose  a 
penalty  for  temporary  separation,  bnt  implies  a 
purpose  not  to  support  bis  fami^i  where  there 
is  no  excuse  for  bis  failure  to  do  so. — ^Irving  v. 
State,  166  S.  W.  1166. 

8  312  (Tex.CrJlpp.)  An  indictment  which 
charged  that  the  defendant  abandoned  his  wife, 
but  did  not  directly  all^e  that  he  had  a  wife, 
or  give  her  name,  was  insufficient. — Irving  v. 
State,  166  S.  W.  1166. 

}3I3  (Tex.Cr.App.}  In  a  prosecation  under 
an  indictment  charging  in  separate  counts  the 
abandonment  by  defendant  of  his  wife  and  of 
his  minor  child,  evidence  held  to  show  that  de- 
fendant had  merely  left  his  family  temporarily 
to  secure  work  and  make  a  new  bcHn*  for  thMB. 
—Irving  T.  State,  166  S.  W.  1166. 

ICE 

See  Municipal  Corporationa,  |  822. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPEACHMENT. 

See  Witnesses.  »  317-A14. 

IMPLIED  CONTRACTS. 

See  Assumpsit,  Action  of ;  Work  and  LaboK 

IMPRISONMENT. 

See  Bail;  False  Imprisonment ;  Habe—  Gor 

IMPROVEMENTS. 


pu. 


See  Frauds.  Statute  of.  I  129;  Hnnidpol  Cer- 
porations,  SI  284-486;  Partition,  |  85;  Stmt 
broads,  f  37. 
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INCORPORATION. 

See  Coxponitioni,  H  2& 

INDEMNITY. 

See  Gnaraoty;  Receivera,  |  101. 

INDICTMENT  AND  INFORMATION. 

See  Criminal  Law,  f  1091 ;  Grand  Jury ;  Hos- 
band  and  Wife.  (  312 ;  Infants,  |  16 ;  Lar- 
ceny, S  29;  Parent  and  Child,  |  17:  Per- 
jury, I  26;  I%reata,  {  6;  Vagrancy,  |  S. 

ZV.  FIUNG  AND  FORMAI.  REQUI- 
SITES OF  INf-ORMATION  OR 
COMPUINT. 

S  42  (Tez.Cr.App.)  While  it  would  be  too  late 
to  file  the  informatlott,  after  announcement  of 
ready  for  trial  and  the  parties  had  gone  before 
the  jur^,  if  it  had  been  placed  with  the  pa- 
pers pnor  to  the  calling  of  the  case,  and  the 
court^  attention  had  been  called  thereto,  it 
would  be  deemed  filed  as  of  the  date  on  which 
it  was  placed  with  tiie  cleA.— Landreth  t. 
State,  166  S.  W.  SOS. 

V.  REQUISITES  AMD  SITFFIGIEirCY 
OF  ACCUSATION. 

1 72  (Tex.Gr.App.)  The  indictment,  in  a 
prosecQtion  for  unlawfully  carrying  a  pistol, 
which  alleged  that  accused  did  unlawfully  car- 
ry a  pistol  on  "or"  about  his  person  was  fotal- 
ly  defective  for  using  the  disjunctive.— Hunter 

V.  State,  166  S.  W.  164. 

g  8 1  (Tex,Gr.App.)  A  complaint  end  informa- 
tion, alleging  that  ue  Chri^ian  name  of  accus- 
ed is  unknown,  support  a  conviction,  if  other- 
wise good,  where  accused  does  not,  during  the 
trial,  suggest  his  name,  and  no  motion  in  regard 
thereto  is  made.— Sogarman  t.  State,  166  8.  W. 
732. 

§  I  to  {Mo.App.)  Indictment  in  the  language  of 
Rev.  St  1909,  |  8315,  forbidding  the  practice 
of  medicine  or  surgery  without  a  Ucense,  held 
sufficient,  though  it  omitted  the  negative  aver- 
ment that  defendant  was  not  withui  a  proviso 
that  physicians  registered  on  a  certain  date 
should  be  regarded  as  licentiates.— State  v. 
Humfeld,  166  S.  W.  331. 

Sill  (MoApp.)  When  a  statute  creating  and 
defining  an  oftense  cont^na  an  exception  or 
proviso  constituting  part  of  its  description,  it 
is  essential  to  negative  such  proviso  in  the 
information,  since  the  offense  may  not  be  de- 
Bcribed  without  lO  doing.— State  t.  Homfeld, 
166  S.  W.  331. 

VI.  JOINDER  OF  PARTIES.  OFFENSES, 

AND  COUNTS.  DUPUGITT, 
AND  EI^CTION. 

1 129  (Tex.Cr.App.)  A  complaint  and  Informa- 
tion which  charge  conjunctively  the  offense  de- 
nounced by  Pen.  Code  1911,  art.  755,  do  not 
charge  separate  and  distinct  offenseB.— Herring- 
ton  T.  State,  166  S.  W.  721. 

Where  a  complaint  and  information  distinctly 
charge  the  offense  of  treating  or  offering  to  treat 
any  disease  by  any  method  in  violation  of  Pen. 
Code  1911,  art  756,  subd.  2,  the  allegations  at- 
tempting to  charge  a  violation  of  snbdiviaion  1 
will  be  treated  as  surplnsage.— Id. 

Vn.  MOTION  TO  QUASH  OR  DISMISS, 
AND  DEMURRER. 

i  137  (Tex.Gr.App.)  The  character  of  testi- 
mony or  the  qnantam  of  proof  had  before  the 
grand  jury  cannot  be  Inqnired  into  on  motion 
to  quash  the  indictment— Bdwardi  v.  State,  166 
S.  W.  617. 

INDORSEMENT. 

See  Bills  and  Notes,  {I  243-378. 


INFANTS. 

See  Carrier;;,  §  304;  Gonstitntlona]  Law,  f 
274;  Criminal  Law,  S  1022;  Evidence,  t, 
2S7;  Gu.ii'ilian  and  Ward;  Husband  and 
Wife,  S  :  Limitation  of  Actions,  {{  78, 
103;  Master  )iti<l  Servant,  g  IKS;  Negligence, 
S8  23,  24.  32.  r>ii;  Parent  and  Child;  Stat- 
ntea,  iS  93.  118 ;  Wilia,  |  221. 

n.  OUSTODT  AND  PROTECTION. 

S  12  (Mo.)  A  state  as  parens  i>atrite  may  pro- 
mote the  well-beinf  of  persona  of  defective  un- 
derstanding, or  delinquents,  or  others  burdened 
with  misfortunes  or  infirmities  so  as  to  be  un- 
able to  care  for  themselves,  and  the  constitu- 
tional limitations  will  be  so  construed,  if  pos- 
sible, to  permit  such  supervision  by  the  state. — 
State  ex  rel.  Cave  v.  Tiucher,  166  S.  W.  1028. 

Laws  1913,  pp.  148-154,  giving  the  probate 
court  in  counties  of  less  than  60,000  population 
jurisdiction  to  provide  for  the  care  and  control 
of  children  under  17  ^ears  of  age  who  are  de- 
linquent, held  not  an  invasion  of  personal  right 
in  that  It  interferes  with  the  parental  right  of 
control  of  children. — Id. 

Laws  1913,  pp.  14&-154,  S|  2,  4,  5,  6,  et  seg., 
permitting  one  having  information  of  a  delin- 
quent child  to  file  with  the  probate  clerk  a  veri- 
fied petition  stating  the  facts  and  providing  for 
the  commitment  of  such  child,  held  invalid  as 
attempting  to  give  the  probate  court  criminal 
jurisdiction  without  reouiring  the  constitution' 
al  procedure  in  criminal  cases,  such  as  an  infoi^ 
mation  or  indictment  as  required  by  Const  art. 
2,  S  12.-Id. 

Laws  1913,  pp.  148-154,  defining  a  delinquent 
child  as  one  "who  violates  any  law  of  this 
state"  not  punishable  by  death  or  imprisonment 
in  the  penitentiary,  and  authorizing  the  pro- 
bate court,  in  proceedings  to  commit  a  delin- 
quent child,  to  hear  the  case  in  a  summary  man- 
ner and  examine  witnesses  without  the  assist- 
ance of  counsel,  violates  Const  art  2,  |  22. 
— Id. 

8  16  fMo.>  The  indictment  or  information  re- 
quired by  Const,  art.  2,  §  12,  must  be  such  as 
ts  contcmplatPd  by  the  common  law,  viz.,  an  in* 
dictment  found  and  presented  by  a  grand  jury 
or  an  information  filed  by  a  public  officer  au- 
thorized to  prosecute  criminals. — State  ex  reL 
Cave  V.  TIncher,  166  8.  W.  1028. 

m.  PROPERTY  AND  CONVEYANCES. 

S  24  (Tex.Civ.App.)  A  minor  who,  with  the 
consent  of  hia  father  claimed  and  occupied,  as 
his  own,  land  adjoining  that  of  bis  father,  the 
father  at  no  time  asserting  any  claim  thereto, 
could  not  be  regarded  as  holding  under  his  fa- 
ther, and  hence  his  minority  did  not  prevent 
him  from  acquiring  title  by  limitation. — Hous- 
ton Oil  Co.  of  Texas  v.  Griffin,  166  S.  W.  902. 

§37  (Ky.)  Where  a  will  gave  a  life  interest 
to  testator's  wife  in  one-third  of  his  realty,  of 
which  she  then  owned  an  undivided  one-fourth 
interest,  and  devised  the  remainder  in  trust 
fur  testator's  seven  children,  to  pay  one-seventh 
thereof  to  the  sons  at  a  certain  age  and  the 
income  from  one-seventh  to  the  daughters,  the 
widow  and  trustees  being  in  possession,  and 
the  land  not  being  divisible,  there  was  such  a 
vested  estate  and  joint  ownership  as  to  au- 
thorize the  sale  of  an  interest  of  four  infant 
children  under  Civ.  Code  Prac.  I  490.— Eldridge 
V.  Embry,  168  8.  W.  223. 

VI,  CRIMBS. 

S  66  (Mo.)  A  child  over  7  and  under  14  years 
of  age  IB  prima  facie  incapable  of  crime. — State 
ex  reL  Gave  t.  Tincfaer.  168  B.  W.  1028. 

INFERIOR  COURTS. 

See  Courts.  H  169.  170. 
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INFORMATION. 

See  Indictment  and  Informatioai 

INHERITANCE 

See  Descent  and  DiBttibntion. 

INJUNCTION. 

See  OoBti,  I  278:  Courts,  f  169:  DiBiniasal 
and  Nonsuit,  I  55 ;  Equity,  8  148;  Evidence, 
81  121,229:  Executioa.  5  171 ;  Franda.  Stat- 
ute of,  i  149:  Judgment,  %  465;  Pleading,  § 
8 ;  Venue,  1 46:  Waters  and  Water  Goarsea, 
»  114.  2^ ;  mtnesses,  ||  16S,  206. 

XL  ilUBlEOTS  OF  PROTBOTIOH  AITO 

(A)  Aatloaa  nd  other  ProecedlMsra. 

126  (Tex.CiT^pp.)  Equity  will  enjoin  the 
proBecution  of  numerous  suits  at  law  where 
all  of  them  arise  from  a  common  soarce,  in- 
Tolve  mmilar  facts,  and  ore  governed  by  the 
same  legal  roles,  so  that  the  whole  litigation 
may  be  settled  In  a  inni^e  salt,  and  it  appears 
that  the  maintenance  of  separate  suits  will 
materially  injure  the  parties. — Supreme  Lodge 
of  Fraternal  Union  of  America  t.  Ray,  160 
S.  W.  46. 

Where  separate  actions  in  justice's  court  by 
39  members  of  a  fraternal  benefit  assodation 
were  all  brout^t  solely  to  determine  the  right 
ot  the  association  to  pat  In  fbree  an  Increased 
rate  of  assessment,  equity  will  tabe  jurisdic* 
tion  to  restrain  the  maintenance  of  the  sepa- 
rate actions  and  to  determine  the  whole  mat- 
tw  tn  one  saltr— Id. 

One  oitilled  to  mataitaiik  a  salt  In  eqni^  to 
restrain  the  maintenance  of  39  separate  ac- 
tions, brought  against  it  In  justice's  court,  in- 
volving the  same  question,  will  be  required,  as 
a  condition  to  the  aasampttim  of  jarisdiction 
by  equity,  to  pay  all  costs  aecrned  In  the  Jos* 
tice's  court,  but  defendants  ma^  assert  sucn 
right  againat  complainant  in  their  answer.— Id. 

.m.  AOTIOMS  FO&  nrJWOTIONB. 

1 1  IS  (Mo.A^.)  A  petition  In  an  action  by  a 

company  erecting  a  Masonic  lodge  building  and 
the  members  of  the  lodge  to  restrain  defendant 
from  issuing  a  poblication  which  alleges  that 
defendant  was  about  to  issue  a  pnblicaBon  pur- 
porting to  be  an  official  publication  authorised 
by  the  company,  to  be  sold  as  a  souvenir  of  the 
dedlcadoD  of  the  building,  and  that  defendant 
solicited  subscriptions  by  false  representations, 
held  to  state  a  cause  of  action  for  injunctiTe 
relief.— Kansas  City  Masonic  Temple  Co.  t. 
Toung,  166  8.  W.  838. 

INNUENDO. 

See  Ubd  and  Slander,  |  86. 

IN  PAIS. 

See  Estoppel.  H  56-75. 

INSANE  PERSONS. 

See  Oootracts,  t_  99 ;  Damages.  1  168 ;  Evi- 
dence. U  132,  646 ;  Insurance,  I  819;  Judg- 
ment, I  884. 

I.  DISABILITIES  IH  OBHBllAIb 

1 2  (Mo.App.)  On  an  application  for  a  writ 
of  error  coram  nobis  to  set  aside  a  judgment 
against  an  alleged  insane  defendant,  not  repre- 
sented by  guaMian  in  the  action  resulting  in 
the  judgment,  evidence  held  to  sustain  a  Bod- 
ing that  defendant  was  insane  at  the  time  of 
the  trial.— Gibson  v.  Pollock,  166  S.  W.  874. 

V.  P&OPERTT  AND  OOMTETANOES. 

{61  (Tex.Civ.Apn.)  Tbough  H.,  when  Rwign- 
log  4»  plaintiff  a  aaU  interest  in  a  claim  for 


damages  against  defiendant  and  In  anr  settle- 
ment, was  Insane,  the  assignment  beinc  only 
voidable,  defendant  settling  with  and  payinr 
H.  with  knowledge  of  the  aosignment,  tbough 
not  of  the  ratification  thereof,  is  liable  to  ^ain- 
tiff.— Quit  C.  A  S.  F.  By.  Co.  t.  Janus  a.  ft 
Charifls  J.  Stubbs.  166  S,  W.  689. 

VH,  TORTS. 

1 80  (MoA.pp.)  An  Insane  person  is  liable  for 
his  torta.-GiiMon  t.  Pollock.  166  B.  W.  874. 

zx.  Aonoas. 

fi  94  (McApp.)  An  insane  person,  when  sued 
for  a  tort,  must  be  given  the  benefit  of  a  de- 
fense made  by  a  sane  person  aa  guardian. — Gib- 
son T.  Pollock.  166  S.^.  874. 

INSOLVENCY. 

S^JB«^nnptg^;  SstatM,  {  10;  Prtndpal  and 

INSPECTION. 

See  Lereea,  i  2. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  M  14,  781-841, 
1001,  1173;  Trial.  |f  139.  191-!^ 

INSURANCE. 

See  Appeal  and  Error,  i  1068;  Corponticni^ 
H  90.  99;  Frauds,  Statute  of,  11^;  I4miU- 
tion  of  Actions,  H  37,  100:  New  Trial  H 
103.  104 ;  Ttial,  R  26.  108^ ;  Witaesaes.! 
177. 

m.  nrsiniAiroE  agemts  axd 

BHOXEB8. 
(A)  Aflcemer  for  Imamvor. 

1 87  (Tex.C^v,App.)  An  Insoranoe  companj  Is 
responsible  for  uie  acts  and  dedaratxHis  of 
their  local  agents  within  the  aeqpe  ot  tbtir  cm- 
pIoymenL— Amarillo  Nat  Ufa  Ina.  Go,  t. 
Brown,  166  S.  W.  65a 

S  93  (Tex.Clv.App.)  Though  insnrance  agents 
violate  the  instructions  of  the  company  in  tak* 
ing  policies,  the  company  is  liable  if  the  act  is 
within  the  apparent  scope  of  the  agenfa  author- 
ity.—Amariifo  Nat.  Life  Ins.  Go.  t.  Brown,  166 
S.  W.  66& 

1 109  Crex.ClT.App.)  The  local  agent  of  a  life 
insuranoe  fiompany  could  become  the  costodian 
of  tlie  policy  for  insured,  notwithstaoding  his 
agency  for  the  company^— Amarillo  Nat.  life 
Ins.  Go.  T.  Brown,  1B6  8.  W.  668. 

V.  TBB  OONTBAOX  HI  OEnOUJ* 

(A)  Vutrnw,  B««wUUM,  u«  ValUltr. 

{  136  fEex.Clv.App.)  The  retention  of  the  pol- 
icy 1^  the  local  agent  receiving  it  for  deliverr 
at  insured's  request  was  some  evidence  on  the 

ioeetion  ot  delivery  to  insured.— Amarillo  "Nat 
.Ife  Ins.  Co.  T.  Brown,  166  8.  W.  6BS. 
f  141  (Ark.)  Where  tlie  soliciting  agent  of  a 
life  insurance  company  surrendered  the  notes 
given  for  the  payment  of  tlie  first  premium  by 
the  insured,  and  took  in  exchange  another  nott, 
which  he  forwarded  to  the  general  agents  of  the 
company,  their  acceptance  of  such  note  con- 
stituted a  waiver  of  the  right  to  forftit  the 
policy  for  nonpayment  of  the  pmninm  ia 
money.— Pionen  Lfle  Ina.  Oo.  t.  Oox,  166  S, 
W.  951. 

f  141  <Tex.CiT.App.)  A  Ufe  insurance  compa- 
ny held  estopped  to  claim  that  no  application 
was  made  for  the  policy  sued  on,  ao  tliat  it 
was  not  a  binding  contract— Amarillo  Nat.  Life 
Ina.  Oo.  T.  Brown,  166  S.  W.  66&  . 
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"VX.  PREKIUIIB,  DUEJ,  AMD  ASIESS- 


5  183  (Tex.CiT.App.)  Under  an  employe's 
UabiUty  policy  stating  that  the  premium  placed 
therein  waa  eatimated  upon  data  in  the  ached- 
ule  and  that  the  premium  would  be  aobject  to 
farther  adjustment  if  the  ctmpenaation  paid 
wnidoy^  was  greater  or  less  than,  the  eati- 
mated amount,  held,  that  insurer  could  recov- 
er any  additional  amount  shown  to  be  due.— 
Fidelity  &  Casualty  Co.  of  New  York  t.  J.  W. 
Orowdni  Droc  Co.,  166  8.  W.  11^6. 

S  187  (Tex.CiT.App.)  Rev.  St  1911.  art  4741, 
requiring  life  policies  to  require  all  premiams 
to  be  paid  In  advance,  and  article  4954,  probib- 
itixu  discrimination  aa  to  the  premiums  charg- 
ed. Mid  not  to  avoid  a  policy  because  the  com- 
Xiaiiy  extended  credit  for,  and  received  another's 
obligation  as*  payment  of  the  first  pxemlam.— 
.Ajnarillo  Nat  Life  Ina.  Co.  t.  Biowa,  166 
S.  W.  668. 

VZH.  GAlfOEXXATIOK*  SURBENDBR, 
ABAHDOmiEirT.  OR  KESOISUOH 
OF  POUOT. 

i  228  (Tex.CiT.App.)  Where  a  fire  policy  pro- 
vided for  an  extension  of  time  for  the  benefit 
of  the  mortgagee  in  case  of  cancellatioD,  the 
mortgagee  may  waive  that  provision  for  his 
benefit— Glena  Falls  Ina.  Co.  v.  Walker,  166 
S.  W.  122. 

S  233  (Tex.C^v.App.)  A  cancellation  of  a  fire 
policy  upon  mortgaged  property  held  ineffective 
as  to  the  mortgagee,  wlio  consented  to  the  can- 
cellation solely  on  faith  of  the  unintentional 
misrepresentation  by  the  agent  of  the  insurer 
tba.t  the  poHcy  was  avoided  by  the  institution 
of  foreclosure  proceedings,  under  a  clause 
which  he  ineorreetiy  stated  was  In  tiie  policy. 
—Glena  Falli  Ina.  Oow  Walker,  166  S.  W. 
122. 

1 236  (Ark.)  Where  a  life  insurance  ctm- 
pany  had  a  right  to  declare  and  enforce  a  for- 
feiture of  the  policy,  and  did  declare  it  there 
could  be  no  recovery  thereon,  even  though  the 
company  obtained  possession!  of  the  ^licy 
through  fraudulent  misrepresentation. — Pioneer 
Life  Ina.  Co.  v.  Cox,  166  S.  W.  951. 

1249  (Ark.)  Where  the  right  to  forfeit  a 
lice  insurance  policy  for  nonpayment  of  the 
premium  had  been  waived  by  the  acceptance  of 
a  note  for  the  amount  of  the  premium,  the 
voluntary  surrender  of  the  policy  by  the  In- 
anred  before  maturity  of  the  note  at  the  in- 
sistence of  the  company  constituted,  in  the  ab- 
sence of  fraud,  an  abandonment  of  the  policy 
by  mutual  consent— Pioneer  Life  Ins.  Co.  v. 
Cox,  160  8.  W.  95L 

IZ.  ATOIDAirCE  OF  POUOT  FOR  taS- 
SEPRESENTATIOlf.  FRAUD,  OR 
BREACH   OF   WARRAHTT  OR 
OOHSITION. 
to  Hatters  Relatlnv  to  FersoB  Insvved. 

^291  (Tex.Civ.App.)  If  insured  was  given 
credit  for  the  first  premium  before  he  became 
in  bad  health,  so  as  to  operate  as  a  conatruc- 
tive  delivery  of  the  policy,  his  subsequent  ill- 
ness would  not  defeat  a  recovery  on  the  policy. 
— Amarillo  Nat  Life  Ins.  Co.  v.  Brown,  166 
S.  W.  658. 

Z.  FORFEITURB  OF  FOLIOT  FOR 
BREAOH  OF  PROUSSORT  WAR. 
RAITTT,  OOTENAIIT,  OR  CONDITION 
■DBWBQITBirT. 

(■)  ICompftTKemt  of  PveBUwnu  or  Asaeu- 
ments. 

S  365  (Tex.Civ.App.)  Where  a  life  policy  pro- 
vided for  reinstatement  upon  {tayment  of  back 
premiuma,  but  that  the  insurer  should  not  be 
uaUe  for.  death  occurring  wftbin  five  weeks 
from  rdnstatement,  the  beneficiary  cannot  re- 


cover unless  there  waa  a  -waiver,  where  the  in* 

sured  died  within  five  weeks  after  the  pay^ 
ment  of  the  back  premiums.— American  Nat 
Ins.  Co.  V.  Gallimore,  166  S.  W.  17. 

XI.  bstoppeimWaiter,  or  agree- 

MENTS  AFFECTZNORIOHT  TO 
AVOID  OR  FORFEIT  POLICY. 

1388  (Ark.)  Notwltfaatandlng  a  custom  of  a 
life  insurance  company  to  chanre  its  part  of 
the  first  premium  to  the  scjiciting  agent  and 
to  allow  him  to  make  bis  own  arrangement  for 
its  collection,  if  the  insured  did  not  pay  the 
premium  at  all,  and  it  was  paid  to  toe  com- 
pany by  the  agent  the  company  could  for- 
feit the  policy  under  the  clause  giving  such 
ri^ht  of  forfeiture,  where  the  premiums  or  pre- 
mium notes  were  not  paid  when  due.— Pioneer 
Ufe  Ins.  Co.  v.  Cox,  166  S.  W.  951. 

1 382  (Mo.App.)  Where  an  insurer,  npon  di>- 
coveriu  tiiat  toe  insured  had  understated  bis 
agfc  o^red  him  the  privilege  of  continuing  the 
policy  upon  payment  of  the  proper  assessment 
and  the  deficfency,  and  this  was  accepted  Ikt  the 
insured,  there  waa  a  new  contract,  and  the  inr 
surer  could  not  thereafter  defeat  recovery  be- 
cause of  the  insured's  misstatement,  though 
it  failed  to  collect  the  correct  rate.— Lowen- 
stein  V.  Old  Colony  Life  Ins.  Co.,  166  S.  W. 
889. 

Where  a  corporation  which  assumed  liability 
on  a  certificate  Issued  by  a  fraternal  order,  up- 
on discovering  that  insured  understated  his  age, 
required  him  to  pay  the  deficiency  in  assess- 
ments, defendant,  which  assumed  the  obliga- 
tions of  the  corporation,  could  not  revive  ttie 
original  application  as  bads  for  assessments 
BO  as  to  take  advantage  of  the  misrepresenta- 
tion, unless  Insured  was  notified.— Id. 

zm.  bxtent  of  loss  and  ua- 
biutt  of  insurer. 

<D)  Uf ft  laawvanoe. 

S  S23  (Mo.App.)  Where  an  Illinois  insurer, 
which  assumed  the  liability  of  an  association 
through  mistake  treated  the  insured's  age  as 
being  less  than  it  really  was,  it  could  not  re- 
duce the  amount  of  recovery  because  the  pre- 
miums were  assessed  on  the  incorrect  age ;  nei- 
ther Kurd's  Bev.  St.  111.  1911.  c  73,  {  208u, 
or  the  laws  of  the  forum  allowing  a  reduction 
In  casea  of  the  miatake  of  the  Insurer. — ^Loweo- 
Btein  T.  Old  Colony  life  Ina,  Co.,  166  8.  W. 
889.  ^  ^ 

XXV,  NOTIOB  AND  PROOF  OF  UOBM, 

(536  (Tex.av.App.)  Where  a  life  pdicy  re- 
quired proofo  of  death  as  a  condition  precedent 
to  recovery,  there  can  be  no  recovery,  where 
DO  proofs  were  made,  and  there  was  no  waiver 
of  the  conditions.— American  Nat  Ins.  Co.  v. 
Oallimore,  166  S.  W.  17. 

S  552  <Mo.App.)  A  statement  as  to  the  age  of 
the  insured,  made  In  the  proofs  of  loss  required 
a  life  poiicy,  is  not  binding  on  the  benefi- 
ciary, where  it  showed  that  it  was  not  based  on 
family  records,  but  on  statements  of  the  insured, 
who,  by  reason  of  his  immigration  to  this  coun- 
try in  early  youth,  was  uncertain  as  to  his  own 
age. —Low  en  stein  v.  Old  Colony  Life  Ina.  Co., 
166  S.  W.  880. 

%  559  (Ark.)  The  action  of  an  agent  of  a  life 
insuiaoce  company  in  wronBfufly  obtaining 
possession  of  a  policy  by  means  of  fraudu- 
lent misrepresentation  amounts  to  a  denial  of 
liability,  which  constitutes  a  waiver  of  the  re- 
quirement of  proof  of  loss.— Pioneer  LlCe  Ins. 
Co.  V.  Cox,  168  S.  W.  95L 

XVIL  PATMEirr  OR  DISGHABOB, 
CONTRIBUTION.  AND  ftUB- 
BOOATION. 

S  602  (Tex.Civ.App.)  The  statute  providing 
for  damapes  and  attorney's  fees  for  refusal  to 
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pa;  an  insurance  policy  within  the  time  apeci- 

fied  ia  tbe  statute,  if  liability  thereon  be  ea* 
tabliflhed,  ia  coDstitutional.— Amarillo  NaL  Ufa 
Ina.  Co.  T.  Brown.  166  S.  W.  6S8. 

xvm.  AonoHS  or  pouom. 

1 608  (UaApp.)  In  an  action  on  a  life  policy 
isBued  in  aatratitution  of  a  certificate  iaeued  by 
a  fraternal  order,  the  policy  will  be  treated  aa 
an  ordinary  life  policy,  in  the  absence  of  proof 
that  the  insurance  contract  waa  governed  by  the 
laws  relatii^  to  fraternal  beneficiary  Bodetles.— 
Lowenstein  v.  Old  Colony  Ufe  Ins.  Co.,  166  S. 
W.  889. 

g  654'/2  (Ter.Cir.App.)  In  an  action  on  a 
life  policy,  claimed  by  the  company  not  to  have 
become  effectual  because  of  fwilure  to  pay  the 
premium  while  ineured  waa  in  good  health, 
evidence  that  insured  was  a  man  of  conBiderable 
weal^  was  material  on  the  question  whether 
the  a^ent  extended  credit  to  him  for  the  pre- 
mlum,  as  claimed  by  plaintiff.— Amarillo  Kat 
Ufelns.  Co.  t.  Brown,  166  S.  W.  658. 

S  665  (Ark.)  Where  a  life  insurance  policy 
was  surrendered  by  the  insured  before  maturity 
of  a  note  given  for  the  first  premiam,  the  jury 
might  Infer  from  the  fact  that  no  reQueat  for  a 
return  of  the  policy  was  ever  made,  and  that 
there  waa  no  offer  to  pay  the  note,  that  the 
surrender  of  tbe  policy  was  voluntary,  and  not 
induced  by  fraud. — Pioneer  Life  Ins.  Co.  v. 
Cox,  166  S.  W.  961. 

I  665  (Mo.App.)  In  an  action  on  a  life  policy, 
the  evidence  held  to  warrant  a  finding  that  the 
age  of  insured  was  aa  determined  by  negotia- 
tions between  himself  and  the  inaurer.—Lowen- 
Btein  T.  Old  Colony  Life  Ins.  Co..  166  S.  W. 
889. 

{665  (Tez.Civ.App.)  In  an  action  on  a  life 
policy,  defended  on  tiie  ground  that  tbe  first 
premium  waa  not  paid,  so  aa  to  put  the  policy 
into  effect,  evidence  held  to  sustain  a  finding 
that  the  company  intended  to  extend  credit 
for  the  premium  to  its  general  agent  and  to 
permit  him  to  extend  credit  therefor  to  insured. 
— Amarillo  Nat  Life  Ins.  Ck>.  v.  Brown,  166 

S.  W.  Qsa 

1 668  (Ark.)  In  an  action  upon  a  life  insur- 
ance policy,  where  it  was  undisputed  that  the 
insured  bad  not  paid  the  note  given  for  the 
first  premium,  which  fact  gave  the  company 
the  right  to  declare  a  forfeiture  under  the 
terms  of  the  policy,  evidence  held  to  require 
the  submission  to  the  jury  of  the  issue,  wheth- 
er the  company  had  declared  a  forfeiture  of 
the  policy  or  nad  waived  its  right.— Pioneer 
Life  Ins.  Co.  t.  Cox,  166  S.  W.  951. 

XZ.  inTTVAI.  BEKEFIT  INSURAXTGE. 

<A)  CowontloM  ud  Awioolatlou. 

1695  (Mo.App.)  Knowledge  of  the  Supreme 
Treaaurer  of  a  fraternal  benefit  society  of  the 
custom  in  a  local  lodge  of  not  forfeiting  a 
member's  rights  for  nonpayment  of  dues  and 
asseBsments  when  due  held  imputable  to  the 
society  so  as  to  authorize  a  finding  of  waiver 
of  such  by-law.— Griffith  v.  Supreme  Council  of 
Koyal  Arcanum.  166  S.  W.  lKi4. 

(B)  The  OoMtvaet  im  GmeMl. 

J7f9  (Tox.Civ.App,)  Dndep  the  constitution 
of  a  fraternal  beneot  association,  providing  ttiat 
if  the  assessment  provided  for  is  inadequate, 
then  "further  assessment"  should  be  made  as 
might  be  necessary  to  fully  meet  the  benefits 
due,  the  asaociation  may  require  payment  of 
such  increased  rate  of  assesament  aa  might 
be  necessary  to  meet  the  benefits  due.  as  by 
requiring  on  increased  rate  payable  per  month 
by  each  member.— Supreme  Lodge  of  ]j*tBternal 
Union  of  America  v.  Bay.  166  S.  W.  46. 

i  723  (Tex.Civ.App.)  False  statements  by  the 
applicant  for  mutual  benefit  insurance  as  to 
tbe  condition  of  her  health  held,  under  the  pro- 
visiona  oi  the  application  and  certificate^  to 


hare  been  warranties  and  to  wechide  rccovcrr 

by  the  beneficiary.— The  Homesteaders  v. 
Brigga.  166  S.  W.  95. 

1 724  (Mo.App.)  Where  the  by-Uwa  of  «  fra- 
ternal benefit  sotiety  prohiUt  the  local  oifan- 
izations  from  waiving  any  provision  thereof,  no 
waiver  or  estoppel  may  be  invoked  against  tbr 
Bode^  based  upon  tbe  acts  of  the  local  or- 
ganiaati<mB  w  their  ofilean,  oniesB  it  has. 
through  its  general  officers,  antboriaed  or  rec- 
ognized such  waiver. — Griffith  t.  Supreme  Coun- 
cU  of  Boyal  Arcanum,  166  S.  W.  324. 

(D)  Forfeiture  or  8up«aj>f*m. 

i  755  (Mo.App.)  A  fraternal  benefit  BOaetj 
may  waive  its  by-laws  requiring  prompt  paj- 
ment  of  assessments,  and  declaring  a  forfntnrv 
for  failore  to  make  prompt  paymenta. — Griffith 
V.  Supreme  Council  of  Royal  Arcannm,  166  S. 
W.  324. 

{756  (Mo.App.)  If  a  fraternal  benefit  Boaetr 
by  continued  conduct  induces  a  member  to  iaB 
into  the  habit  of  delaying  payment  of  dues  un- 
til beyond  the  time  at  which  the  by-laws  pro- 
vide a  member  shall  be  susp^ded  for  nonpay- 
ment, it  cannot,  without  warning  to  tlie  mem- 
ber, suspend  him  and  forf^t  hia  ri^ta  for  non- 
payment at  the  time  provided  in  the  1»--Iaws.— 
Griffith  V.  Supreme  Council  of  Koyal  Arcanum. 
166  S.  W.  324. 

A  fraternal  benefit  society  which  had  knowl- 
edge, through  its  Supreme  Treasurer,  of  die 
custom  of  a  local  council  of  not  forfeiting  the 
rights  of  members  for  nonpayment  of  aaaess- 
ments  when  due,  pursuant  to  the  br-laws.  it 
estopped  from  invoking  tbe  by-law  to  forfeit 
the  rights  of  a  member  witiioat  first  giving 
notice  to  him  of  an  opportanlty  to  pay  Oe 
overdue  assessment— Id. 

(■)  Beaeadavtes  aaA  Beaa afca. 

S  786  (Ky.)  A  provision  avoiding  a  mutual 
benefit  certificate  if  insured  died  by  his  own 
hand  or  act,  whether  aane  or  insane,  will  be 
enforced  tntly  when  insured,  at  the  tiase  of  his 
self-destroction,  bad  mind  mough  to  know  that 
hia  act  would^robably  result  In  death. — Sov- 
ereign Camp  Woodmen  of  tiie  WmM  t.  Ian- 
drum,  166  S.  W.  598. 

(F)  Aetloas  for  BeaeStB. 

1813  (Tex.Civ.App.)  Where  defendant  tssoed 
a  benefit  certificate  inauring  the  life  of  deceased 
in  favor  of  her  husband,  and  they  were  divorced, 
he  was  not  a  necessair  or  indispensable  party 
in  a  suit  by  her  children  on  the  certificate.— 
United  Benevolent  Ass'n  of  Texas  t.  Lavson. 
166  S.  W,  713. 

(819  (Ky.)  Evidence,  In  an  action  on  a  mu- 
tual benefit  certificate  in  which  it  was  claimed 
that  insured  committed  suicide,  Jkeld  to  sustain 
a  finding  that  decedent  was  mentally  iuoompe- 
tcnt  at  the  time,  so  as  not  to  realise  that  his 
act  would  result  in  his  death.— Sovereifn  Ca^ 
Woodmen  of  the  Woiid  t.  Landmin,  160  S.  w. 
598. 

INTENT. 

See  Adoptim.  |  1:  Adverse  Posse— Ion,  I  60; 
Contracts.  »  143.  147,  169;  Dee^  (  90: 
£mbeBEleroent,  J  6 ;  Highways,  |  163 ;  Home- 
stead, J  162:  PartnershipJI  20 ;  Statutes,  ft 
IBS.  ISL,  211;  \nils,  »m  439. 

INTEREST, 

See  Account  Stated,  |  6 ;  Banks  and  W«»>fcinf.  1 
315;  Counties,  g  161:  Payment,  J  42; 
States,  I  171;  Stipulations,  i  18;  Usno': 
Wills,  I  87 :  Witnesses.  8  373. 

nr.  KEOOTERT. 

{  66  nfcAppO  When  interest  is  not  asked  ia 
tbe  petition,  none  should  be  assessed — not  era 
from  the  date  of  the  institution  oi  the  anit— 
Davis  T.  Creamer.  166  S^.  W*  . 
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INTERMEDIATE  COURTS. 

Sm  Appeal  and  Biror,  |  1001. 

INTERPLEADER. 

See  Trial,  |  20. 

I.  BIOKT  TO  DraBBKAADSB. 

{ 8  (Mo.App.)  The  isBuaoce  of  caahler'B 
checks  to  the  payee  of  a  certified  check,  the 
proceedB  of  which  were  claimed  by  another, 
does  not  render  the  bank  independently  liable 
to  the  payee,  thus  defeatia?  the  right  to  de- 
mand that  the  claimant  and  the  payee's  in- 
dorsee without  consideration,  interplead.— Mc- 
Ginn T.  Interstate  NaL  Bank,  166  S.  W.  345. 

i  S  WoApp.)  Where  a  bank  Issned  caahier'a 
cheda  in  exchange  for  a  certified  check,  it  may 
require  the  indoraee  of  the  cashier's  checks, 
-who  took  without  consideration,  to  interplead 
-with  a  claimant  of  the  cashier's  check  who  as- 
serted he  was  entitled  to  the  proceada  of  the 
certified  check.— McGinn  t.  btentate  Nat. 
Bank,  166  S.  W.  34C. 

INTERROGATORIES. 

8m  DapoaitiasuL 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTESTACY- 

See  Descent  and  IMatribntioii. 

fNTOXICATING  LIQUORS. 

See  Appeal  and  Error,  8  781 ;  Constitutional 
Law.  M  m,  206 ;  Courts,  g  231 ;  Criminal 
Law,  11  868,  421,  1169 ;  District  and  Prose- 
cntiiiLS  Attom^a.  {  8;  Eleetiona,  1 11;  Nora- 
ttraTl  9;  WltneM.  |  387. 


I.  POWBB  TO  OOHTBOIt  TBAFFXO. 

{  6  (Ark.)  Legislature  Tttld  to  bare  antborlty 
to  impose  on  busineas  of  retailing  intoxicating 
liquors  conditions  so  bnrdensome  as  to  render 
the  business  unprofitable  and  amonnt  in  prac- 
tical results  to  prohiUtlon.— UeClure  t.  Topf 
&  Wright,  168  S.  W.  174. 

I  6  (McApp.)  The  state  may  exercise  its  po- 
lice power  with  respect  to  the  sale  of  intoxicat- 
ins  liquore,  because  of  its  tendency  to  deprave 
public  morals.— State  ex  rel.  Laablr  t.  Warde* 
mann.  166  S.  W.  34a 

XX.  OOXSTITtTTIOKAIJTT  OF  A0T8 
A3n>  ORDHVANOES. 

I  14  (Ky.)  The  County  Unit  Law,  providing 
that,  when  an  election  la  held  in  an  entire 
count?,  and  a  majority  of  the  votes  cast  are 
against  the  sale  of  intoxicants,  it  shall  not  b« 
lawful  to  sell  liquor  in  any  part  of  the  county, 
does  not  Tiolate  Const.  I  61,  reqoirina  tiie  Gen< 
eral  Assembly  to  provide  a  means  for  taking 
the  census  of  the  people  of  any  county,  city, 
precinct,  etc.,  as  to  whether  intoxicants  shall 
be  sold  therein.— Welch  v.  Irvine,  166  S.  W. 
611. 

i  15  (Ark.)  Acts  1913,  p.  180,  regulating  the 
issuance  of  liquor  license,  held  constttntionaL— 
McQure  v.  Topf  ft  Wright,  166  S.  W.  174. 

m.  I.O0AI.  OPTIOK. 

J  30  (Tex.Civ.App.)  Rev.  St.  1911,  arts,  6715^ 
6726,  held  not  to  prohibit  the  holding  of  a  lo- 
cal option  election  in  a  commissionera^  precinct 
composing  part  of  a  justice's  precinct,  or  in  any 
other  local  option  district  once  establisbed. — 
Hobngreen  v.  Perkins.  166  S.  W.  & 

S3I  (Tex.Civ.ApD.)  Under  Const  art  9,  |  1, 
and  article  16,  |  20,  where  a  part  of  a  Justice's 
precinct  In  a  county  in  which  local  option  was 


hi  force  was  Indnded  In  a  new  county,  and  a 
part  of  ^e  territory  so  separated  was  included 
In  a  new  commissioners'  precinct,  a  new  local 
lotion  election  was  properiy  held  tfaerein.-—BolDi- 
green  v.  Perkins,  166  S.  W.  8. 

133  (Mo.App.)  Under  Ber.  St  1909.  H  7238, 
7240,  validity  of  local  option  election  held  not 
affected  by  failure  to  address  notice  of  election 
to  the  qualified  voters. — State  v.  Johnson,  166 
S.  W.  853. 

{ 34  (Ky.)  Though  Ky.  St  I  2556,  requires 
the  appointment'  of  special  officers  to  hold  a 
local  option  election,  the  regular  officers  for  the 

f:eneral  elections  may  be  appointed  to  hold  a 
ocal  optioii  etectioik— Ball  v.  Ocagg.  166  S.  W. 
792. 

Ky.  St.  I  ^55,  does  not  require  an  equal 
division  in  sentiment  of  the  electiofa  officers  to 
hold  a  local  option  electlon^Id. 

Election  officers,  appointed  by  the  county 
board  having  power  to  select  officers,  are  de 
facto  officers,  and  where  they  are  not  guilty  of 
any  fraud  In  conducting  a  local  option  election, 
and  the  vote  as  certified  by  them  is  correct,  the 
election  will  not  be  disturbed.— Id. 
J  36  (Tei.Cr.App.)  Under  Rev.  St  1911,  art. 
0728,  a  local  option  election,  alleged  to  have 
resulted  In  prohibition,  cannot  be  attacked  aft- 
er 30  days  after  the  declaration  of  the  result, 
on  the  ground  of  irregularities  in  the  order 
declaring  the  resolt  and  the  publication  tbere- 
of.— Sasser  v.  State,  166  S.  W.  1160. 

149  (Ky.)  Under  the  substantiaUy  direct  pro- 
visions of  the  County  Unit  Law,  enacted  in 
1906,  when  a  majority  of  the  votes  in  a  county 
in  a  local  option  election  are  cast  against  the 
sale  of  liquor,  elections  previously  held  in  any 
city,  town,  or  other  snbdiviaion  authorizing  the 
sale  of  intoxicants  are  annulled,  so  as  to  put 
the  entire  county  nnder  the  County  Unit  Iaw. 
—Welch  v.  Irvine,  166  S.  W.  6ll 

TX.  OFFBirSES. 

i  146  (Tex.Cr.App.)  Defendant,  who,  at  the 
request  of  one  who  had  ordered  liquor,  made 
affidavit  that  it  was  hia  and  was  not  intended 
for  any  illegal  purpose,  paying  the  notary  with 
money  supplied  by  the  party  ordering,  took  the 
affidavit  to  the  express  office,  signed  for  and  re- 
ceived the  liq\)or  and  delivered  it  to  the  party 
who  had  ordered  it,  was  gollty  of  a  sale  in  vi- 
olation of  the  misdemeanor  nioUbition  law.— 
Coleman  v.  State.  166  B.  W.  164. 

i  147  (Ky.)  A  liquor  dealer  who  filled  an  or- 
der sent  by  a  resident  of  a  county  in  which  local 
option  was  in  force,  by  delivering  the  liquor  to 
a  carrier  in  the  county  in  which  the  dealer  did 
business,  made  the  sale  in  the  county  in  which  the 
delivery  to  the  carrier  took  place^  and  not  in  the 
local  option  county.  In  Tiolation  of  Ky.  St. 
li  2557  and  255Ta.— Josselson  Bros.  t.  (Common- 
wealth,  166  S.  W.  234. 

i  146  (Ky.)  A  Uquor  dealer  who  delivered  liq- 
uor to  a  carrier,  consigned  to  a  buyer  who  xe- 
sided  in  local  option  territory,  did  not  violate 
Acts  1912,  c.  146,  making  it  unlawful  for  one, 
either  as  the  agent  of  the  buyer  or  the  seller, 
to  purchaae  or  procure  Intoxicating  liquors  in 
local  option  ternton,— Josselson  Bros.  t.  Oom- 
monwealth,  166  S.  W.  284. 

VIII.  ORIMINAI.  PBOSEC1TTIOKS. 

1 227  (Tex.Cr.App.)  On  a  trial  for  violating 
the  local  option  law,  a  witness,  knowing  the 
reputation  of  accused  as  a  bootle^a  in  pro- 
hibition territory,  may  testify  as  to  whether 
the  reputation  is  good  or  bad.— Sasser  r.  State. 
166  8.  W.  1160. 

i  238  (Mo-Aup.)  On  a  trial  for  violating  the 
local  option  law,  evidence  held  sufficient  to 
take  the  case  to  the  jury,  and  hence  a  demnrrer 
to  the  evidence  wasproperly  overmled.— State 
V.  Johnson.  166  S.  W.  853. 


For 
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INVENTORY. 

See  Bzaeaton  and  Admlniatraton,  |  60. 

IRRIGATION. 

See  Waters  and  Water  OoarseB,  U  240,  247. 

JEOPARDY. 

See  Crimiiua  Law,  1 189. 

JOINT-STOCK  COMPANIES. 

See  AaeodatioDc. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JUDGES. 

See  Conrta;  District  and  Proeecntlng  Attoiv 
neye,  I  S ;  Justioes  of  the  Peace ;  Handamns, 
HW.  T2;  78. 

JUDGMENT. 

Sea  Adoption,  |  14;  Appeal  and  Error;  Bills 
and  lilotea.  S  245 ;  Criminal  Law.  8j|  1001. 
1139 ;  Death,  ft  99 ;  Dismissal  and  Noasuit,  1 
55;  Divorce.  |  332:  Elections,  8  805;  Emi- 
nent Domain,  |  164;  Execution;  Executors 
and  Administrators,  f  66:  Fraudulent  Con- 
veyances,  i  295:  Husband  and  Wife,  I  239; 
Judicial  Sales,  i  36 :  Jnatices  of  tbe  Peace, 
i  87:  Mecbanics'  Lima,  f  291;  Mortgages, 
ift  80R  659;  Partition,  |  74:  Replevin,  | 
106;  Bales,  |  897;  Trial,  |  296;  Trusts,  I 
38B:  Vendor  and  Porduuer,  |  28B;  Venue, 
S  46. 

Z.  VATVBE  AlfP  BSSEWTIAM  IH 

121  (Tex.CiT.App.)  A  judgment  for  flie 
"sum  of  S  ,  being  the  amount  of  a  re- 
plevy bond,  was  not  vcAd  for  oncertainty.  If  the 
bond  was  in  the  record  and  tbe  amount  there- 
of was  fixed,  under  the  rule  that  a  Judgment 
la  eertidn  which  can  be  made  certain.— Lester  t. 
Oatewood,  166  S.  W.  388. 

IV.  BT  DEFAin<T. 
<A)  Beantsttea  muA  VaUdltr. 

198  (Tex.Civ.App.)  Where  one  of  the  sever- 
al defeodants,  though  duly  cited,  made  default, 
tbe  court  sboiild  have  rendered  Judgment 
against  him  by  default.— A.  J.  Biidecmg  ft  Son 
T.  Allen,  166  S.  W.  1177. 

I  101  (Ky.)  A  default  Judgment  cannot  be 
suBtained  if  plaintiff's  petition  does  not  state 
a  good  cause  of  action,  or  lacks  those  aver- 
ments necessary  to  show  bla  right  to  recover.— 
Davie's  Bx'r  T.  City  of  Louisville,  166  S.  W. 
969. 

f  i02  (Ey.)  Where,  pmding  suit  against  life 
tenantfs  grantee  to  enforce  tax  lien,  the  life 
t»nant  died,  amended  petition  bringing  in  the 

remainderman,  but  not  reiterating  the  allega- 
tions of  the  original  petition  or  stating  facts 
showing  that  the  property  was  atill  liable,  held 
inimfficient  to  support  a  default  judgment 
against  the  remamderman.— Davti^e  Err  t. 
City  of  LouisvUle,  166  S.  W.  969. 

<B)  OpcBln*  or  Settlmjc  AeMa  DcfMlt. 

I  140  (Mo.)  Rev.  St  1909,  I  2101.  author- 
izing the  setting  aside  of  demult  Judgments, 
does  not  apply  where  defendant  appeared  and 
filed  nn  answer  to  the  original  petition,  though 
he  subsequently  failed  to  appear  in  tbe  siUwe- 
qnent  proceeding,  leaoltlnf  m  an  adrwee  jndg^ 
ment— Jeude  v.  Sims,  166  S.  W.  1048. 

S  153  (Mo.)  A  motion  under  Rev.  St  1909,  { 
2121.  declaring  that  judgments  shall  not  be  set 
aside  for  irregularity  on  motion,  unless  the 
motion  la  made  within  three  years  after  tbe 
tetn  at  which  tiw  Judgment  ww  zwdeiedf 


moat  be  baaed  on  an  IrrMptlarity  patent  on  the 
record,  and  not  depending  on  proof  ontaide 
the  zecord.— Jende  t.  Sim*.  168  S.  W.  KM8. 

VX.  OH  TBIAT  OF  ISSITBi. 

(O)  Conformltr  to  proeMx*  PI«adiMKS» 
Proofs,  Md  Terdl«t  or  Piudlnvs. 

1251  (Mo.App.)  Plaintiff  may  not  recover  for 
an  act  of  negligence  not  Included  in  tbe  peo- 
tion.— Beat  T.  City  of  St.  Joseph,  166  S.  W. 
817. 

{252  (Tex.OiT.App.)  Relief  other  than  that 
specifically  prayed  for  may  be  granted  ooder  tbe 
furtherprayer  for  general  relief.— La  ktwide  Irt 
Co.  T.  KiUiy,  166  8.  W.  71fi. 

a>)  Arroat  ot  Jndsaseat. 

}  259  (McApp.)  The  office  of  a  motion  in  ar- 
rest of  judgment  is  to  call  the  attention  of  the 
court  to  error  patent  of  record,  and  not  outside 
tbe  record,  and  tbe  error  must  be  <me  of  aob- 
Btance  and  not  of  fonn.— Kaneaa  City  Ma^mrip 
Tem^  Cou  t.  Young,  166  S.  W.  838. 

Vn.  BimtT,  BEOOBD,  AMD  IKMTK- 
ETIMO. 

S  273  (Ey.)  The  power  of  courts  at  law  and 
in  equitj'  to  make  entries  of  judgmental  and 
decrees  nunc  pro  tunc,  when  necessary  to  pre- 
vent injustice,  la  inherent  in  the  courts. — Chea- 
ter V.  Graves,  166  S.  W,  99& 

The  power  of  the  court  to  make  entries  of 
judgments  nunc  pro  tone  is  exercised,  not  to 
correct  judicial  ecrorSf  bnt  to  supply  matters 
of  evidence. — Id. 

Where  a  Judgment  has  been  pronounced,  but 
not  entered  of  record,  because  of  accident  or 
mistske,  or  the  neglect  or  misprision  of  the 
clerk,  the  court  may  order  the'  judgment  reo- 
dered  to  be  entered  nunc  pro  tunc,  provided 
there  is  satisfactory  evidence  of  the  rendition 
and  terms  of  the  judgment. — Id. 

Where  the  papers  on  petition  for  nanc  pro 
tunc  entry  of  a  Judgment  showed  a  complete 
judgment,  with  a  notation  thereon,  "Let  tbe 
above  order  be  entered  and  of  effect  from  this 
date."  followed  by  a  date  and  signed  by  tbe 
judge,  there  was  a  sufficient  record  to  justify 
the  court  in  entering  tbe  judgment  nunc  pro 
tunc. — Id. 

Heirs  of  a  deceased  wife  who,  with  her  hus- 
band, adtvted  Infant  children  are  not  InnoeeBt 
persons,  within  the  nde  tiiat  the  entry  of  a 
judgment  nunc  pro  tunc  will  not  be  allowed 
to  injuriously  affect  the  rights  of  innocent 
third  persons,  acquired  without  notice  of  the 
rendition  of  tbe  judgment,  and  the  eoart  may 
enter  the  judgment  of  adoption  none  pro  tone- 
— Id. 

Vm.  AXEKDMEjn,  ooBBEonoir. 
AKD  REVIEW  IK  SAME  001TRT. 

S  299  (Mo.)  The  court,  except  aa  authorized 
by  statute,  has  no  autibority  to  dlstnrb  in 
judgmeot  after  the  term. — Jeude  t.  Sima,  166 
S.  W.  1048. 

S3I0  (Tex.Civ.App.)  Where  one  of  tbe  sev- 
eral defendants,  thongh  duly  cited,  made  de- 
fault, the  judgment  for  plaintiff  was  properly 
amended  so  as  to  Include  him  though  the  ver- 
dict failed  to  mention  him.— A.  J.  Birdsong  & 
Son  V.  Allen,  166  S.  W.  1177. 

1314  (Tex.Civ.App.)  Under  the  direct  provi- 
aiona  of  Rev.  St.  iMl,  art  2016,  a  jud^ent 
following  the  verdict  may  be  amended  in  case 
of  miscalculation,  where  it  can  be  done  luf 
reference  to  the  record. — A.  J.  Birdsong  &  Son 
V.  Allen,  166  S.  W.  1177. 

1334  (Mo.)  A  writ  of  error  coram  noUa  to 
vacate  a  default  judgment  is  granted  only  to 
correct  an  error  of  fact  pertinent  to  the  i>- 
sues  in  the  caae.— Jeude  t.  Sims,  106  &  W. 
1048. 

A  motioQ  to  set  aside  a  default  judgment,  on 
the  gxotmd  that  plaintiff ^auduuntlr  misled 
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coDiuel  for  defeodant  m  to  the  time  of  the 
trial  of  tbe  case,  is  not  an  application  for  writ 
of  error  coram  nobis. — Id. 

An  epplicatiOD  for  a  vrit  of  error  coram  no- 
bis to  set  aside  a  default  judement,  based  on 
a  fact  known  to  the  party  applying  and  to  the 
court  prior  to  the  rendition  of  the  judgment,  is 
I>rpperly  denied. — Id. 

8  334  (MoJipp.)  Where  the  face  of  the  pro- 
ceedlncB  against  on  insane  person  for  tort  does 
Dot  show  the  fact  of  bis  insanity  and  his  dis- 
■.bility  to  defend,  and  the  judgment  against  him 
is  on  its  face  valid,  the  remedy  is  to  bare  the 
Judgment  set  aside  by  writ  of  error  coram  nobis. 
— Gibson  T.  PoHock,ie6  8.  W.  874. 

A  petition  for  writ  of  error  coram  nobis  to 
set  aside  a  judgment  against  an  insane  defend- 
ant for  a  tort,  which  alleges  that  the  all^ations 
of  the  petition  of  plaintiff  in  the  action  were 
untnie,  and  that  defendant  had  a  good  defense 
to  the  action,  is  sufficient  after  reralct,  though 
subject  to  attack  by  demurrer.— Id. 

The  objection  to  a  petition  for  a  writ  of  error 
coram  nobis  to  set  aside  a  judgment  against  an 
insane  defendant  for  a  tort,  based  on  tbe  fact 
that  the  petition  riiows  that  tbe  guardian  of  tbe 
insane  defendant  is  plaintiff  in  the  writ  instead 
of  tbe  insane  defendant,  can  only  be  raised  by 
special  deipurrer  or  speoflcaUy  set  np  in  the  an- 
swer, or  it  will  be  waived.— Id. 

The  court,  on  application  for  a  writ  of  error 
coram  nobis  to  set  aside  a  judgment  against  an 
insane  defendant,  not  represented  by  guardian 
in  tile  action  resulting  in  the  judgment,  will  not 
try  the  merits  of  that  action.— Id. 

The  statute  of-  limitations  does  not  apply  to 
writs  of  error  coram  nobis  to  set  aside  judg- 
ments.— Id. 

A  delay  of  6  years  before  brin^g  a  writ  of 
error  coram  nobis  to  set  asdde  a  judgment  ren- 
dered against  an  alleged  insane  defendant  not 
represented  by  guardian  in  tbe  action  resulting 
in  the  judgment  does  not  amount  to  laches, 
wbere  only  about  18  months  elapsed  after  the 
appointment  of  tbe  guardian  before  application 
for  the  writ^Id. 

Z.  BQUITABLB  B3BLIEF. 

(A)  Hatvre  of  R«medr  and  Oromiida. 

f  403  (Mo.)  Tbe  equitable  remedy  to  set 
aside  a  judgment  for  fraud  can  only  be  In- 
Yoked  by  an  independent  -  equitable  action. — 
Jeode  V.  Sims,  166  S.  W.  1048. 

(B)  JBTlsdletlon  asA  Proeeadlnss. 

$  455  (Tei.Civ.App.)  Rev.  St  ■  1911,  art 
4653,  and  article  18S0,  subd.  17,  fixing  the  ven- 
ue of  suits  to  restrain  the  enforcement  of  judg- 
ments, do  not  apply  where  the  judgment  is 
void  on  its  face  or  upon  the  record,  but  do 
apply  where  tbe  alleged  invali^ty  is  an  altera- 
tion whlcb  is  not  shown  to  be  material.— Les- 
ter T.  Gatewood,  166  S.  W.  8S9l 

XL  OOIXATEBAX^  ATTACK. 

(B)  Oromdls. 

1495  (Tez.CiT.App.)  Where  it  was  alleged 
that  a  certain  judgment,  execution  npon  which 
was  Bought  to  be  restrained,  was  upon  a  replevy 
bond,  and  that  it  stated  it  was  for  the  amount 
of  the  bond,  it  will  be  conclusively  presumed 
that  the  bond  was  a  record  in  (ke  cause  in 
which  tbe  judgment  was  rendered.— Lester  t. 
Gatewood,  166  S.  W.  389. 

SB04  (Tez.Civ.App.)  In  a  coUateral  attack 
on  a  Judgment  for  the  amount  of  a  '  replevy 
bond,  uie  queition  whether  the  Judgment  should 
have  been  for  the  amount  of  tbe  bond  or  for 

the  value  of  the  property  replevied  cannot  be 
couBidered.—Lester  v.  Gatewood,  166  S.  W.  389. 


Xm.  MERGER  AKD  BAB  OF  CAITSBB 
OF  AOTIOir  AXD  DEFUSES. 
(A)  JndKmenta  Operative  as  Bar. 

I  545  (Ky.)  Where  a  claim  against  the  estate 
of  a  decedent  was  disallowed  by  the  circuit 
court,  the  judgment  is  final  and  conclusive,  and 
his  only  remedy  is  to  move  to  set  it  aside  or 
appeal  therefrom.- Wood  v.  Sharp's  Adm'r,  166 
S.  W.  787: 

{  570  (Ky.)  A  Judgment  dismissing  plaintifTi 
petition,  in  an  action  to  enforce  specific  per- 
formance of  a  compromise  agreement  to  convey 
certain  minerals  on  the  ground  that  there  was 
no  such  agreement,  was  do  bar  to  a  subsequent 
action  to  cancel  the  deed  under  which  defend- 
ant claimed.— Kentenia  Corporation  v.  Boreing 
Land  &  Mining  Co.,  166  S.  IV.  780. 

XIV.  0OirCI.USIVElfE8S  OF  ADJUBI- 
CATIOH. 

(A)  Jmdviaents  Coaolaal-ve  la  OeaeraL. 

S65I  (Tez.Civ.App.)  Where  heirs  of  deceased 
defendant  agreed  upon  settlement  of  controversy, 
and  the  administrator  merely  formally  agreed  to 
the  judgment,  beira  held  bound  by  the  Judg- 
ment, whether  or  not  the  administrator  had 
power  to  enter  an  agreed  j  udgment. — Oastle- 
berry  t.  Bussey,  166  S.  W.  14. 

<B)  PeraoHB  ComolaAed. 

f678  (Ho.App.)  A  judgtaent  discharging  a 
surety  who  had  also  given  a  mortgage  for  secu- 
rity is  not  res  inter  alios  acta  as  to  a  second 
mortgage,  for  tbe  second  mortgagee  was  privy  in 
representation  with  the  surety,  and  could  assert 
any  defense  against  the  first  mortgage  avail- 
ablejto  tbe  surety. — Hardwlcke  r.  &mesL  106 
S.  W.  826. 

S70I  (Ey.)  Wbere  a  claim  for  goods  sold  a 
bankrupt  cor^ration  was  approved  in  a  pro- 
ceeding wherein  it  wqs  adjudged  a  bankrupt,  a 
director  subsequently  sued  by  tbe  seller,  on  tbe 
ground  that  he  had  allowed  the  corporation  to 
contract  debts  in  excess  of  the  limit  fixed  by 
tbe  charter,  cannot  question  the  correctness  (s 
the  claim.— Nuckels  v.  Robinsou-Pettett  Co., 
166  S.  W.  972. 

§710  (Tex.)  A  judgment  against  one  claim- 
ing land  under  a  sale  by  the  Mexican  state  of 
Tamaulipas,  in  special  proceedings,  brought  un- 
der Act  Aug.  IB,  1870  (Acts  1870,  c.  83 
[Paschal's  Dig.  art  7068,  etc]),  is  not  conclu- 
sive against  other  claimants  under  the  same 
sale,  wno  were  not  parties  to  those  proceeding 
or  in  privity  with  such  parties.— State  v.'  Gal- 
lardo,  166  S.  W.  369. 

{712  (Tex.Civ.App.)  Bven  if  the  probate 
court  had  jurisdiction  of  tbe  question  of  title 
to  land  and  such  title  had  been  put  in  issue  by 
pleadings  therein,  its  judgment  that  the  fee^im- 
ple  title  therein  vested  in  decedent's  widow 
would  not  be  binding  on  a  surviving  brother  and 
heir  who  was  not  a  party  to  that  suit— Perkins 
V.  Perkins.  166  S.  W.  915. 

(O)  Hatter*  Ovneladcd. 

1736  (Ark.)  Since  the  right  of  a  life  tenant, 
holding  under  a  conveyance  of  mortgaged  lands 
to  herself  and  the  heirs  of  her  body,  to  pur- 
chase at  mortgage  foreclosure  sale  as  against 
her  daughter  could  not  be  raised  in  the  fore- 
closure proceeding,  the  decree  of  foreclosure 
would  not  prevent  the  daughter  from  denying 
her  rii^t  to  purchase  la  a  proceeding  by  the 
life  tenant  to  confirm  tbe  sale.— Hawkms 
Reeves,  166  S.  W.  562. 

g  736  (Ky.)  A  judgment  adjudging  the  rights 
of  the  heirs  of  a  decedent  rendered  in  a  suit 
'by  tbe  administrator,  the  widow,  and  some  of 
the  heirs  against  other  heirs,  held  not  res  judi- 
cata in  proceedinffs  by  supplemental  petition  for 
the  enforcement  of  the  judgment  against  defend- 
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ants,  who  occupied  real  estate  pursaant  to  a 
private  settlement  which  they  repudiated,  since 
the  matters  set  ap  in  the  petition  were  not 
regnlred  to  be  presented  in  tha  former  suit — 
Aylor  T.  Aylor,  166  S.  W.  216. 

(D)  JodarmcBts  In  PnrtlcnlAP  Clusea  of 
Aotlona  And  ProccedlnKi. 

8  747  <Ky.)  A  jutl^ent  for  plaintiff  in  trea- 
pas8  for  cutting  timber,  where  aefendant  admit- 
ted the  cutting,  but  claimed  title,  is  conclusive 
as  to  the  title  in  a  subsequent  action  to  quiet 
title  to  the  same  tract  between  the  same  par- 
ties.—Beuge  V.  Martin,  166  S.  W.  1003. 

ZZZ.  ACTIONS  OH  JUDGMENTaw 

(B)  P«p«lBn  JndsmeBta. 

S942  (Mo.App.)  A  plaintiff,  suing  on  a  for- 
eign judgment  rendered  by  a  statutory  court  of 
limited  jurisdiction,  must,  where  defendant 
pleads  the  invalidity  of  the  judgment,  show  that 
the  court  of  the  sister  state  had  jurisdiction  of 
the  subject-matter  and  of  the  person,  and  nntll 
he  does  so,  the  judgment  is  not  entitled  to  full 
faith  and  credit— Trimble  Stamper,  160  S. 
W.  820. 

JUDICIAL  NOTICE. 

See  Criminal  Law.  |  304 ;  Evidence,  i|  14r-48. 

JUDICIAL  POWER. 

See  Oonatltutional  Law,  |  7a 

JUDICIAL  SALES. 

See  Appeal  and  Enor,  1  266;  Exeeutioii,  |  275 ; 
Infiiteri  87. 

S  13  (Ky.)  Under  Qv.  Code  Prac  |  694,  the 
court,  directing  a  sale  of  land  in  bulk  or  in 
divisions,  need  not  have  before  it  an  agreement 
of  the  parties,  affidavits,  or  the  report  of  com- 
missioners, bat  may,  from  an  Inspection  of  the 
pleadings,  determine  bow  the  land  shall  be  sold. 
—Guest  V.  Foster,  166  S.  W.  620. 

Under  Civ.  Code  Prac.  §  694,  it  is  not  es- 
sential that  the  petition  should  expressly  aver 
whether  real  estate  sought  to  be  Bold  is  or  is 
not  divisible  to  authorize  the  court  to  order 
a  sale  as  a  whole  or  direct  its  division. — Id. 

{  (3  (Ky.)  Under  the  express  terms  of  Civ. 
Code  Frac.  f  694,  before  ordering  a  sale  of  real 
property,  the  court  must  be  satisfied  by  the 
pleadings  or  other  specified  means  whether  it 
can  be  divided  without  materially  impairing  its 
value,  and,  where  the  description  does  not  show 
whether  it  is  divisible,  the  better  practice  is  to 
allege  such  facts  in  the  petition.— Baird'  t. 
Prewitt,  166  S.  W.  771. 

fiSI  (Ky.)  Evidence  on  exceptions  to  a  re- 
port of  sale  of  land  under  a  fudgment  direct- 
ing a  sale  held  to  justify  a  cMifirmation.— Onest 
V.  Foster,  166  S.  W.  620. 

Where  the  court  orders  a  sale  of  land  as  a 
whole  and  it  appears  on  exceptions  to  the  re- 
port that  the  land  was  susceptible  of  division 
and  that  the  owner  was  prejudiced  by  the  fail- 
ure to  order  a  division  or  a  sale  in  different 
parcels,  the  exceptions  to  the  report  fnust  be 
sustained,  provided  the  property  was  sold  at  a 
grossly  inadequate  price.— Id. 

1 36  (Ey.)  A  provision,  in  a  judgment  direct- 
ing a  sale  of  luid,  that  the  sale  shall  be  on 
credit  and  that  the  purchaser  shall  execute  a 
bond  for  the  price,  or  may  pay  the  price  in 
cash  or  before  maturity,  is  not  prejudicial  to 
the  owner.— Guest  v.  Foster,  166  S.  W.  62a 

i  37  (Ky.)  The  error  of  the  court  in  ordering 
a  Bale  of  land  as  a  whole  to  satisfy  a  debt, 
when  it  should  have  been  sold  in  parcels,  may 
be  cured,  on  the  hearing  of  exceptions  to  the 
report  of  sale,  by  setting  aside  the  sale,  if  made 
at  a  grossly  inadequate  price.— Guest  T.  Foster, 
160  S.  W.  620. 

The  error  of  the  court  in  directing  a  sale  of 
land  as  a  whole  to  satisfy  a  debt,  when  it 


should  have  been  sold  In  parcels.  Is  not  ground 
for  setting  aside  the  sale,  where  the  owner  was 
not  prejudiced.— Id. 

The  error  in  requiring  a  purchaser  <tf  land, 
ordered  sold,  to  make  a  cash  deposit  at  the 
time  of  purcbaae,  while  Giv.  Code  Prac.  |  096. 
requires  the  court  to  fix  reasonable  credits,  was 
harmless  where  the  owner  waa  not  prejodiced 
thereby.— Id. 

JURISDICTION. 

See  Ball,  |  94:  Constitutional  Law,  f  274: 
Counties,  I  29;  Courts;  Criminal  Law,  H 
B75,  1019-1022.  1070% ;  Dismisaal  and  Non- 
suit, S  81 ;  Divorce,  1  832 ;  Dower,  {  69 ; 
Ehninent  Domain,  H  172.  186;  Eqai^.  M  3, 
89,  46;  Highwan,  f  72;  Infants,  f  12;  In- 
junction, i  26;  JoBtiees  of  the  Peace.  H 
S6~44;  ProhibiUon,  f|  10,  IS;  Stmtataa, 
i  93;  Venne,  f  76. 

JURY. 

See  Criminal  Law.  H  741-884,  927.  928.  957. 
11601^  ;  Grand  Jury ;  New  Trial.  |  47 ;  Trial. 

IS  108%.  139-366. 

n.  BIGHT  TO  TBZAI.  BT  JITRY. 

f  19  (Mo.)  In  a  proceedinf;  for  the  condemna- 
tion of  land,  the  defendant  is  entitled  to  a  jury 
trial  0^  on  the  question  of  damages. — Chicago 
Great  Western  H.  Co.  t.  Kemper.  186  S.  w. 

291. 

S3I  (Tenn.)  Workhouse  Act  (Shannon's  0>de, 
8  7423),  providing  that  a  prisoner,  who  escapes, 
when  recaptured  shall  be  made  to  work  oat 
the  costs  of  the  same,  held  Qnconstitntional  as 
denying  a  right  to  trial  by  ju^  guaranteed  by 
Const  art  1,  I  S^Strong  t.  State,  166  &  W. 
967. 

V.  COMPETENCY  OF  JUBOBS.  CHAI^ 
LENOES,  AND  OBJECTIONS. 

(103  (Teix.Gr.App.)  Notwithstanding  an 
opinion,  one  is  a  quiUified  juror;  he  atating  his 
opinion  waa  formed  from  heanaj,  and  not  from 
discussion  with  any  witness,  and  that  he  could 
and  would  entirely  disregard  it,  and  try  the 
case  as  fairly  and  impartially  as  if  he  bad 
beard  nothing  about  iL— Havard  t.  State,  16ti 
S.  W.  507. 

I  103  {Tex.Cr.App.)  Under  Code  Or.  Pto(. 
1911,  art  692,  subd.  13,  it  is  not  error  to  over- 
rule challenge  for  cause  to  jurors,  though  they 
say  that  from  newspapers  and  report  they  have 
an  opinion  in*  the  case,  but  not  such  as  would 
infioence  tbeir  verdict  and  that  they  had  talked 
with  no  witnew,  and  had  seen  none  of  the  evi- 
dence.—Wyres  T.  State,  166  S.  W.  ItSa 

{  142  (Tex.Cr.App.)  Stating  merely  that  he  is 
objectionable,  without  stating  or  showing  why, 
is  no  statement  of  ground  of  objection  to  a 
juror.— Wyres  t.  State.  18S  S.  W.  llSa 

JUSTICES  OF  THE  PEACE. 

See  Intoxicating  Liquors,  i  30. 

EH.  cnm.  jttbisdiction  and  av- 

THOBITT. 

1 36  (Mo.App.)  An  action  by  a  vendee  to  rp- 
cover  a'  payment  on  the  price  according  to  a  coo- 
tract  which  the  vendor  bad  abandoned  did  not 
involve  the  title  to  real  estate,  and  a  justice 
court  had  jariadictlOB.^Da'ris  t.  Creamer,  166 
S.  W.  819. 

f  42  (Tex.Civ.App.)  That  the  amount  in  eon- 
troversy  was  only  $1.61  over  $200,  the  jurirfie- 
tionai  amount  of  a  justice  court,  cannot  be  cod- 
sidered  in  order  to  give  it  jnrisdiction  of  the 
action.— WUson  v.  Ware,  166  S,  W.  7(^. 

S44  (Tex.Civ.App.)  Where  the  principal  and 
interest  of  the  note  sued  on. .  when  added  to  the 
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lO  per  cent.  attoTn»*g  fee  provided  tor  In  the 
note,  amounted  to  ^01.61,  a  Justlce't  court  did 
not  nave  jurisdiction  In  the  action.— Wllaon  T. 
Ware,  166  S.  W.  705. 

XV.  PBOCTxaDmuB  nr  oivixi  oases. 

S  87  (TBx.CiT.App.)  A  party  to  a  gamlsh- 

ment  proceeding  in  justice  court  ^ho  appeared 
and  controverted  the  truth  of  the  sarmsbee's 
answer,  hm  bound  by  the  judgment,  and  could 
b&ve  errors  reviewed  only  by  appeal  or  writ  of 
error,  and  not  by  a  suit  to  enjoin  collection  of 
tbe  judgment,  where  the  judgment  was  not  ab- 
aolutely  void.— Eppler  v.  HiUey,  166  8.  W.  87. 

A  justice  court  judgment  in  a  garnishment 
cam  was  not  void  because  of  an  alleged  defect 
in  the  service  of  the  citation  in  the  original 
suit,  since  the  validity  of  the  judgment  in  that 
suit  was  in  issue  and  detennined  in  the  gar- 
oishment  case. — Id. 

i  91  (MaApp.)  A  statement  is  suffident  if  it 
fairly  apprises  defendant  of  the  nature  of  the 
claim  against  him  and  is  sufficiently  definite 
to  bar  another  action  on  the  same  demand.— 
Klwood  V.  Heinz-Young  Const.  Co..  166  S.  W. 
1076. 

A  statement  filed  in  justice  court,  which  re- 
cited  that  plaintiff  started  to  work  for  defend- 
ant at  a  certain  monthly  wage  and  gave  the 
amount  of  credits  allowed  and  the  amount 
claimed,  held  to  sufficiently  inform  defendant 
that  the  daim  was  for  a  balance  due  for  serv- 
ices rendered.— Id. 

S  91  (Mo.App.)  A  statement  of  a  cause  of  ac- 
tion in  a  justice's  court  alleging  that  plaintiff 
was  lawfully  entitled  to  possession  of  iitho- 
graphic  plates  of  specified  value,  that  the  plates 
had  gone  into  the  possession  of  defendaot  who 
refused  to  surrender  them,  notwithstanding  re- 
pented demands,  held  sufficient. — S.  Viviano  & 
Bros.  V.  Columbia  Can  Co.,  166  S.  W.  1082. 

i  91  (Mo.App.)  A  statement  filed  in  justice's 
court,  which  alleges  that  nlauitiff  was  the  own- 
er of  certain  real  estate,  that  defendant  entered 
thereon  and  took  up  and  carried  away  an  or- 
namental hedge  of  a  specified  value,  and  that 
defendant  had  no  interest  or  right  to  the  hedge, 
states  a  cause  of  action  for  treble  damages  un- 
der Bev.  St.  1909.  {  S448.— Fezler  t.  Olbson. 
166  S.  W.  1006. 

T.  HEVIEW  OF  rSLOOEEDUtaS. 
<A)  Appeal  aad  Error. 

1 174  C^ex.Giv.App.)  A  plaintiff  suing  in  jus- 
tice's court  may  on  appeal  to  tbe  county  court 
amend  his  petition  so  as  to  conform  to  the  evi- 
dence at  the  trial.— Barnard  &  Moran  v,  Wil- 
liams, 166  B.  W.  910. 

A  petition,  in  an  action  in  justice's  court, 
which  states  a  cause  of  action  on  a  written  con- 
tract and  in  addition  thereto  a  cause  of  action 
based  on  a  sutweanent  oral  contract,  is  not  sub- 
ject to  exceptions  in  the  county  coart  on  ap- 
peaL— Id. 

S  189  (Mo.App.)  A  motion  to  set  aside  the 
order  of  the  circuit  court  affirming  on  appeal  a 
justice's  judgment  may  be  filed  at  any  time  dur- 
ing the  term  and  may  be  carried  over  to  a  sub- 
sequent term,  and  until  acted  on  tbe  cause  is 
within  the  jurisdiction  of  the  circuit  court. — 
State  ex  rel  Lynch  v.  Taylor,  166  S.  W.  1071. 

Where  a  motion  to  set  aside  an  effirmatuv  by 
the  circuit  court  of  a  judgment  of  a  justice's 
court  was  overruled  at  a  subsequent  term  to 
which  the  motion  was  continued,  the  refiling  of 
a  motion  at  that  term  to  set  aside  the  judgment 
of  affirmaoce  was  within  the  jnrisdlcticm  of  the 
court— Id. 

JUSTIFIABLE  HOMICIDE. 

See  Homicide,  |  118. 


KNOWLEDGE. 

See  Adverse  Possession,  <  82 :  Banks  and  Bank- 
ing, I  148;  Carriers,  I  8S4;  Corporations.  S 
4^;  Fraud,  If  16.  60;  Insonuwe,  f  665; 
ReceivexB,  |  86. 

LACHES. 

See^E^inl^.     g<  85;  Judgment,  |  3S4;  Pab- 

LAKES. 

See  Waters  and  Water  Courses,  K  109.  114. 

LANDLORD  AND  TENANT. 

See  Accord  and  Satisfaction,  S  18:  Assoda- 
tions,  1 15;  Bonds,  H  62, 117;  Chattel  Mort- 

eiges,  i  186:  CorporaUons.  H  669.  661; 
amages,  I  120 ;  Eminent  Domain,  J  133 ; 
Estoppel,  f  22;  BvideDce.  H  121,  IDT,  220; 
Frauds,  Statute  of,  H  129,  139,  144.  149, 
15Sj  Homicide,  8S  118,  182,  276 ;  Monopolies, 
i  12;  Principal  and  Agent,  {§  8.  33;  Rail- 
roads, I  259;  Trial.  |  2e»3:  Trover  and  Con- 
Terdon,  i  64;  Witnenai,  »  16S.  265. 

n.  IiBASES  AMSAOBEBBIBHTS  IN 
GBKBRAL. 
(A)  Reaalaltcs  and  Validity. 

1 34  (Tex.Civ.App.)  A  contract  for  the  letting 
of  land,  a  pumping  plant,  and  canal  having 
been  modified  to  satisfy  defendant,  be  was  under 
no  obligation  to  accept  a  rescission  offered  him 
by  plaintiff  on  the  ground  that  his  failure  to  do 
BO  «b0uld  constitute  a  ratification  of  the  con- 
tract and  preclude  his  enforcement  of  rights 
conferred  by  tbe  modification.- Savage  t.  Mow- 
ery.  166  S.  W.  905. 

IV.  TB&XS  FOB  TEABfl. 
CD}  T«nnla«tiOB. 

§95  (Ark.)  Evidence  held  to  support  a  find- 
ing that  a  lease  of  certain  land  in  controversy 
to  defendant  was  subject  to  the  condition  that 
it  should  terminate  in  case  of  a  sate  of  the  land 
by  the  landlord  during  the  year.— Jones  v.  Shib> 
ley,  166  S.  W.  037. 


vn.  PBEBnsEs  Ain>  enjotxent 

AND  1TSE  THEREOF. 
(B)  PoMcaalon,  Bmjoymeiit,  ukd  Use. 

I  136  (Tez.Civ.App.)  Proof  of  the  amount  of 
cotton  raised  on  the  land  during  the  year  fol- 
lowing that  for  which  It  was  leased  is  properly 
admitted,  in  an  action  by  lessors  against  the 
lessee  for  failure  to  properly  cultivate,  as 
agreed.— Henson  v.  Baxter,  166  8.  W.  460. 

(D)  Repairs,  iHiiranee,  and  Imprave- 
menta. 

f  150  (Tez.Civ.App.)  A  lessee  having  removed 
portions  of  a  windmill  on  the  premises  to  pre- 
vent one  of  bis  employes  using  it,  and  an  effort 
of  some  one  to  use  it  in  that  condition  causing 
it  to  break,  the  lessee  is  liable  to  the  lessors 
for  the  cost  of  repairing  It— Henson  v.  Baxter, 
166  S.  W.  460. 

Vm.  BENT  AND  ABVANGE8. 
(A)  RIvbts  and  Llabllltlea. 

p93  (Tez.Civ.App.)  Where  a  lessor  of  cer- 
tarn  land,  pumping  station,  and  canal  agreed 
to  rescind  the  contract  and  deliver  up  the  rent 
notes  if  the  water  became  sufiiciently  salt  to 
injure  the  crops,  and  such  event  occurred  in 
1910,  such  fact  released  defendant  from  liabili- 
ty for  a  balance  due  on  tbe  rent  for  1909  and 
also  on  the  notes  not  due  at  the  time  tbe  salt 
water  appeared  in  1910.— Savage  v.  Mowery, 
166  S.  W.  90S. 
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(B)  Aetlo»B< 

{233  (MoApp.)  in  iU  action  for  rent,  where 
the  lessee  counterelalmed  tor  the  value  ox 
fomiture  taken  from  the  offlces  without  its 
conBent,  held,  on  the  evidence,  that  the  trial 
court  committed  no  error  in  directing  a  yer- 
dict  against  him  on  hig  coimtBrclaim.— Bialto 
'Oo.  T.  Miner,  1S6  &  W. 

S233  (TexCiv.App.)  Where  defendant  ander 
a  modification  of  a  rent  contract  was  authorisea 
to  and  did  cancel  the  rent  notes  sued  on,  an  in- 
Btruction  that  the  jury  should  allow  plaintuE 
for  the  three  yeans  dartnc:  which  defendant  nsed 
the  plaintiff's  property  without  complaint  was 
erroneouB  and  oroperly  refaied.— Sarage  v. 
Mowery,  166  S.  W.  905. 

X.  BBNTHIO  Oir  SKABE8. 

1323  (Ark.)  The  relation  of  emi^oyer  and 
employ^  existed  where  plaintiff  agreed  to  fur- 
nish another  with  a  team  and  tools  to  make  a 
crop  on  plaintiEFs  land,  which  was  to  belong 
'  to  plaintiff,  but  provided  that,  ajter  he  had 
reserved  one-half  of  it  for  the  use  of  his  land, 
etc.,  and  enough  of  the  remainder  to  pay  for 
supplies  advanced  the  balance  should  belong  to 
the  cropper,  and  hence  title  to  the  crop  was  in 
plaintiff.— Valentine  v.   Edwards,  166  S.  W. 

S  326  (Tei.Civ.App.)  Where  a  farm  lease  on 
shares  required  the  tenant  to  plant  apecined 
crops,  and  provided  that,  as  soon  as  the  crop 
was  gathered,  the  land  should  revert  to  the 
possession  of  the  laydlord,  the  tenant  is  not, 
where  the  specified  crop  failed,  entitled  to  the 
same  share  of  a  substitute  crop. — Jackson  v. 
Taylor,  166  S.  W.  413. 

1328  (Ark.)  If  a  crop  raised  on  plaintiff's 
laud  by  the  wbor  of  another  was  raised  under 
a  contract  making  the  other  plaintiff's  employ^, 
ao  Uiat  title  thereto  was  in  plaintiff,  a  purchas- 
er of  the  crop  from  the  omployfi  was  not  an  in- 
nocent purchaser,  though  ne  did  not  know  of 
plalntUTs  interest  therein.— Valentine  v.  Ed- 
wards, 166  S.  W.  B31. 

1 330  (Tex.Oiv.App.)  If  a  lease  gave  the  land- 
lord as  rent,  not  one-fourth  of  the  cotton  raised, 
but  one-four^  of  the  proceeds  thereof,  neither 
the  landlord  nor  M.,  who,  during  the  life  of  the 
lease,  bought  the  land,  has  any  claim  against 
one  buying  the  cotton  of  the  tenant— Mason  v. 
Ward,  166  S.  W.  4M.  ...  ,^ 

If  a  lease  provided  that  the  landlord  should 
receive  aa  rent  one-fourth  of  the  cotton  raised, 
then  title  to  such  part  when  gathered  vested  in 
him,  making  liable  to  him  one  buying  such  part 
of  the  tenant,  unless  the  tenant  had  an  unre- 
Toked  agency  to  sell  such  share.— Id. 

1331  (Tei.Civ.App.)  Where  a  lessee  of  a 
farm  on  shares  claimed  part  of  the  hay  grown 
after  the  failure  of  a  specified  crop,  evidence 
that  landlords  In  the  vicinity  allowed  their 
tenants  to  harvest  hay,  grown  after  the  failure 
of  usual  crops,  is  admissible  on  the  question 
whetner  the  landlord  agreed  to  allow  the  les- 
see to  harvest  such  hay— Jackson  v.  Taylor, 
166  S.  W.  413.  .     .  ,  ^ 

Where  a  landlord  converted  hay  belon^ng  to 
his  tenant,  the  measure  of  damues  ts  the 
market  value  of  the  hay,  and  so  evidence  that 
the  tenant  had  agreed  to  sell  the  hay  at  an 
agreed  price  is  Inadmissible,  where  the  landlord 
had  no  notice  of  such  contract.— Id. 

URCENY. 

See  Criminal  L»w,  ||  418,  519.  784;  Embez- 
zlement. 

I.  OFFENSES  AWP  BESPONSIBIUTT 
TBEBEFO&. 

1 8  (Tex.Cr.App.)  Where  do  valid  levy  of  per- 
sonalty of  a  debtor  was  made  until  a  specifi^ 
date,  and  possession  wae  not  taken  by  the  sheriff 
until  that  date,  an  appropriation  by  the  debtor 


of  tbe  personalty  prior  to^that  date  was  not 
larceny.— Scott  v.  State,  166  S.  W.  732. 

S  14  (Ky.)  One  who  induced  a  woman  t-j 
whom  he  became  engaged  to  convey  to  him  her 
land,  representing  that  be  could  sell  it  to  bet- 
ter advantage  if  she  did  so,  and  thereafter  bM 
the  land  and  converted  the  proceeds  to  nu  own 
use,  as  he  intended  at  all  times   to  do,  wu 

{uilty  of  larceny. — Morton  v.  Commonwealth. 
66  B.  W.  974. 

n.  PBOSECUTION  AND  FTTIflSB. 
MENT. 

(A)  IndletmeBt  mud  laforMMtlon. 

129  (Tez.Gr.App.)  An  indictment  for  theft 
hdd  fatally  defective  for  failing  to  allege  atxut- 
ed'e  intent  to  deprive  the  owner  of  the  value  of 
^e^rop^^  appropriated^Moors      St&t^  160 

(O)  Trlml  mmA  Revlmr. 

3  78  (Tex.Cr.App.)  On  trial  for  steaHns  horn 
and  buggy.  Instruction  keU  to  have  fairly  snb- 
mitted  accused's  defense  that  he  was  not  a 
party  to  the  original  Ch^L— -Moraa  t.  State, 

166  8.  W.  161. 

LAST  CLEAR  CHANCE. 

See  Trial.  1 191. 

LAW. 

See  Evidence,  H  28,  34,  80;  Statute^  H  ^ 

^     LAW  OF  THE  CASE. 

See  Appeal  and  Error,  1 1007. 

LEASE 

See  Landlord  and  Tenant 


LEGACIES. 

See  Wills. 

LEGISLATIVE  POWER. 

See  Gonstituticaial  Law,  i  68. 

LETTERS. 

See  Homicide,  »  181,  239;  Seduction,  I  40: 
Threats,  §|  1,  o:  Vendor  and  Pnndiaser,  1  Iti; 
Wills,  I  164. 

LEVEES. 

See  Umitation  of  Actions,  i  U;  Public  Lind^ 
{  61. 

1 2  (Ark.)  Tlie  board  of  levee  inspectors  for 
Chicot  county,  under  Act  March  20,  ISS.^  i* 
the  sacceaaor  of,  and  succeeds  to,  any  property 
rights  of  the  swamp  land  commiasi oners  for 
that  county  under  Act  June  10,  1861,  and  the 
board  of  levee  inspectors  under  Act  Jan.  ~. 
1857.— Board  of  Levee  Inspectors  of  Cbic«t 
County  T.  Southwestern  Land  &  Timbv  Co, 
166  S.  W.  688. 

LIBEL  AND  SLANDER. 

See  Appeal  and  Error,  |  1042 ;  Criminal  Ia«. 

i  1W8. 

I.  WORDS  AND  ACTSAOTIOHABIE 
AND  ZJABHtTrr  the&efob. 

i7  (Ky.)  A.chatge  of  nwr^  ^'^l*^ 
Be.-Bnd  T.  Sun  Pub.  Go.,  166  a  W.  24B. 

IT.  ACTIONS. 

(B)  PartlM.  Preliminary  Pi 
abA  Plcadlaac. 

S  80  (Ky.)  A  petition,  in  an  action  by  a  wifa 
for  slander,  which  allies  that  at  the  tinw^ 
the  filing  oi  the  petition  she  was  the  wife  «f 
i  and  that  defendant  atate^  her  aod  o(»cenuD| 
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plaintur,  that  J.  nid  fhat  be  had  cockolded  the 

ftaid  H.,  but  which  does  not  show  that  she  was 
married  at  the  time  of  which  J.  spoke,  states 
Du  cause  of  action.— Hall  v.  Huffman,  166  S. 
W.  770. 

S  86  (Ey.)  The  natttnl  and  reaaonaUe  mean- 
Ins  of  words  alleged  to  be  slanderous  cannot  be 
enlarged  hj  an  innuendo;  and,  where ^e  words 
do  sot  sound  in  slander,  no  meaning  introduced 
by  uk  innuendo  will  make  them  aetlmable^ 
Mall  T.  Hnffmaa.  166  S.  W.  770. 

(C)  B)Tldeiiee. 

ft  101  (E7.)  Where  a  publication  la  Ubeloas 
per  KL  tlie  law  presnmes  malice^Beid  t.  Snn 
PubTCo.  166  S.  W.  246, 

S  104  (Ey.)  Under  Civ.  Code  Prac.  S  124,  and 
Acts  1910,  c.  104,  providing  that  defendant,  in 
a  libel  action,  may  plead  truth  and  mitigating 
circnmetancee,  it  was  competent  In  an  action 
for  libel,  to  inquire  of  all  wltnoseos  whether  th« 
report  about  plaintiff  was  generally  known  in 
tb«  neighborhood,  to  rebnt  malice. — ^Beid  v.  Snn 
Pub.  Co.,  166  S.  W.  246. 

S  ( 1 1  (Ey.)  Under  Civ.  Code  Prac.  |  124,  and 
Acts  1910,  c  104,  providing  that  defendant,  in 
a  libel  action,  may  plead  truth  and  mitigating 
circumstanceB,  it  was  competent,  in  an  action 
for  libel,  to  inouire  of  all  witnesMS  whether  the 
report  about  plaintiff  was  generally  known  in 
the  neighborhood,  to  escape  the  infliction  of 

SanitlTe  damages.— Reld  t.  San  Pnh.  Co.,  166 
.  W.  246. 

(D)  Damaorca. 

S  1 20  (Ey.)  Where  the  law  presumes  malice 
from  the  publication  of  words  libelona  per  se, 

a  recovery  of  punitive  damases  m  uuiu j-cvi 
withoat  requiring  a  Bhowins  of  malice.— Keid  v. 
Sun  Pnb.  Co..  166  S.  W.  245. 

VI.  obucihai.  BESPomiBZLrrT. 

(B)  Prosaowtloa  mmM  PaalalimeBt. 

f  195  {Tu.Cr.App.)  It  was  not  error.  In  a 
prosecutioD  for  libel,  to  permit  proof  of  the 
meaning  of  .the  word  *^negade "  used  in  the 
libelous  article,  aa  the  court  could  have  legally 
d^ned  tlie  word  in  Its  charge.— Samper  v. 
tState,  166  8.  W.  611. 

LICENSES. 

See  Carriers,  J  304 ;  Constitutional  Law,  gfi 
205.  206:  Elections,  S  11;  Husband  and 
Wife,  f  14 :  Intoxicating  Liquors,  {  15 ;  Neg- 
ligence, i  82 ;  Pleading,  g  93. 

X.  FOB  OOOUPATION8  AXD  PBIVI- 
LBOES. 

1 1 1  (Ey.)  A  domestic  corporation,  niaintaln- 
iag  a  place  of  business  for  the  sale  of  automo- 
biles and  selling.  In  the  coarse  of  a  little  over 
a  year,  four  automobiles  which  it  had  stored 
in  its  garage,  operates  a  garage  within  an  ordi- 
nance imposing  a  license  on  keepers  of  garages 
in  which  antomobiles  are  kept  for  sala— Louis- 
Tllle  Losier  Oo.  T.  City  of  Loaisvill^  166  S.  W. 
767. 

LIENS. 

Bee  Brokers,  H  40-64;  Chattel  Mortgages,  f| 
138-158;  Covenants,  8  96-  SJatoppel,  <  74; 
Master  and  Servant,  i  82 ;  Mechanics'  l4ens : 
Vendor  and  Purchaser,  H  261-286;  WIUs,  $§ 
731.  744. 

{  10  (Tex.CSv.App.)  Where  owner  of  dam  and 
water  power  in  conveying  other  land  agreed 
to  erect  and  maintain  irrigation  pump  and  fur- 
nish water  and  subsequently  conveyed  the  dam 
to  parties  who  assumed  performance  of  such 
ccmtract,  plaintiff  held  to  have  no  Hen  on  the 
dam  property  for  his  damajtes  for  nonperform- 
ance.—Abney  v.  Roberts,  166  S.  W.  408. 

122  (Ey.)  Under  Civ.  Code  Prac  i  694,  pro- 
viding that  the  plaintiff.  In  an  action  to  enforce 


a  lien  on  real  property,  shall  state  tn  his  peti- 
tion the  liens,  if  eny,  held  by  others,  the  better 
practice,  where  there  are  no  other  liens  known 
to  plaintiff,  is  to  state  that  fact  in  the  petition. 
-Baird  t.  Prewltt,  166  S.  W.  771. 

LIFE  ESTATES. 

See  Deeds,  I  120;  Dower:  Guardian  and 
Ward,  H  62,  130 ;  Remainders. 

LIFE  INSURANCE. 

See  Inmzanoe,  U  528.  608.  665. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession ;  Eiecntors  and  Ad- 
ministrators. I  437;  Hosband  and  Wile*  | 
138;  Ju^ment,  8  834. 

I.  STATUTES  or  IJMITATXOK. 

(A>  ■atarsr  Taltdltr*  aaA  Ooaatraatfaa  la 
Oeavval. 

8  1 1  (Ark.)  The  maxim  that  time  does  not 

run  against  the  sovereign  applies  only  to  the 
sovereign  itsdf,  and  public  corporations  or  oth- 
er governmental  agencies,  such  as  a  levee  board, 
are  barred  hy  the  statute  of  limitationa.— Board 
of  Levee  Inspectors  of  Ohlcot  County  v.  South- 
western Land  ft  Timber  Co..  166  S.  W.  588. 

Levee  districts  are  merely  governmental  agen-  - 
des,  clothed  with  such  powers  as  are  expressly 
or  impliedly  conferred:  but  they  are  quasi 
corporations,  having  power  to  sna  and  be  sued, 
and  are  barred  1^  the  statdtc  of  limitations  or 
laches.- Id. 

8  I  i  (Tex.Civ.App.)  The  duty  of  a  county  to 
make  proper  investments  of  the  proceeds  on  a 
sale  of  its  school  lands,  as  required  by  Const.  - 
art.  7,  8  6,  Is  of  a  public  nature  and  pertains 
to  governmental  affairs,  within  the  rule  that 
limitationB  aie  not  available  In  such  cases.— 
Comanche  County  v.  Burks,  166  S.  W.  470. 

(B)  Iilmltatloaa  Applloakle  «•  P»rtlaalw 

Aotlou. 

f  19  (T».Civ.App.)  An  answer  seeking  affirm- 
ative relief  and  indorsed  aa  required  for  a  suit 
In  trespass  to  try  title,  but  which  relied  upon 
mistake  in  the  deed  to  plaintiff's  grantor  of 
wbidi  plaintiff  had  knowledge,  held  to  allege  a 
suit  for  the  reformation  of  the  deed,  which  was 
barred  in  four  years  by  Rev.  St.  1911,  art  6690, 
and  not  a  suit  to  recover  the  land.^Hamiltoo 
V.  Green.  166  S.  W.  97. 

8  21  (Tex.)  An  action  for  the  vslue  of  80  bales 
of  cotton  delivered  with  other  cotton  for  ship- 
ment is  one  for  breach  of  contract  where  Iwsed 
upon  a  bill  of  lading  covering  the  whole  ship- 
ment though  plaintiff  was  advised  shortly  after 
the  delivery  of  the  rest  the  other  hales  were  de- 
stroyed by  fire;  and  hence  the  action  is  not 
barred  by  the  two-year  statute  of  limitations. — 
R.  W.  Williamson  ft  Co.  v.  Texas  ft  P.  Ry.  Co_ 
166  S.  W.  682. 

8  24  (Mo.)  Under  Rev.  St,  1899,  8  4272,  an 
action  by  an  administratrix  against  an  execu- 
trix, founded  on  the  theory  that  It  was  the  duty 
of  testator,  under  a  contract  in  writing  with  In- 
testate, pleaded  in  the  petition,  to  pay  money 
sued  for,  held  founded  on  a  wriUng.— Enlsely  v. 
Leathe,  166  S.  W.  257. 

A  petition  in  an  action  by  an  administratrix 
against  an  executrix,  which  alleges  that  testator 
contracted  to  convey  property  to  tf  third  person 
for  a  specified  ptice  and  to  pay  the  intestate  a 
specified  compensation  for  services  in  the  event 
of  a  sale,  and  that  testator  refused  to  perform 
the  contract,  and  that  the  estate  of  testator  was 
indebted  to  the  administratrix  In  the  amount  of 
the  agreed  compensation,  held  to  state  a  cause 
of  action  on  a  eonb«ct,  within  the  ten-year 
statute  of  limitations.  Bev.  St  1809,  |  4272. 
-Id. 
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S37  (KyO  Under  the  substantially  direct  pro- 
visions of  E^.  St.  SS  2615,  2519,  a  cause  of  ac- 
tion for  relief  from  fraud  is  not  barred  until 
five  years  after  the  discovery  of  fraud ;  but  in 
no  case  can  suit  be  brought  more  than  ten  years 
from  the  time  the  fraud  was  perpetrated.— 
Schoolfield  T.  Provident  Sarings  Ufe  Assur.  So- 
ciety. 166  S.  W.  207. 

An  action  to  rescind  an  insurance  contract 
and  recover  the  payments  made,  because  of  the 
agenfa  misrepresentations  as  to  what  insurer 
would  receive  under  the  policy,  was  barred  with- 
in ten  years  after  the  alleged  misrepresentations 
were  made,  under  Ky.  St.  §  2515,  providing 
that  no  action  for  rdief  &om  fraud  shall  be 
brought  more  than  ten  years  after  the  perpetra- 
tion of  the  fraud.— Id. 

XL  GOBCPTTTATION  OF  PERIOD  OP 
XJMITATIOH. 

(A)  Aecrul  of  Blvlit  of  Action  or  De- 
fense. 

S  65  (Ark.)  An  action  for  damages,  caused  by 
the  negligent  construction  of  a  building  attach- 
ed to  a  party  wall,  accrues  at  the  time  of  the 
infliction  of  the  damages,  ai^  is  barred  three 
years  thereafter  by  the  three-year  statute  of 
limitationa:  Kitby^g  Dig.  1  606^  sabd.  2.— 
Erani  v.  Pettna,  166  S.  W.  855. 

(B)  Pcrforaonooe  of   OoolltloB,  DoB«nd, 
«ail  Hotlee. 

8  66  (MoApp.)  Where  a  deposit  is  an  indefi- 
nite one,  limitations  do  not  begin  to  run  until 
demand.— Stone  v.  St  Louis  Union  Trust  Co., 
166  S.  W.  1091.  ' 

(O)  Porsonal  DIanbllltles  and  PrlTllcare*. 

f73  Crex.CIv.App.)  Where  female  children 
were  married  and  of  legal  age  when  their  broth- 
er obtained  a  deed  from  the  parents  and  took 
poBBeesioD  and  set  up  an  adverse  claim  to  com- 
mon  family  property,  UmitatlonB  ran  against 
the  female  children  by  the  removal  of  disabilitr 
of  coverture.- Ryman  v.  Petmka,  166  S.  W. 
711. 

(F)  lKnoraBee»  MUrtnbe.  Truti  Frmod,  and 
Conoeolnont  of  Cawo  of  Aetlon. 

{96  (Tex.Civ.App.)  In  case  of  mistake  when 
the  means  of  discovery  are  at  band,  diligence 
most  be  exercised  to  discover  the  mistalie,  but 
the  statute  does  not  ran  until  there  is  some 
circtmutaace  or  fact  to  arouse  suspicion.— Smal- 
ley  v.  Vogt,  168  S.  W.  1. 

S  99  (Tex.Civ.App.)  Where  a  grantee  went  in- 
to possession  and  dealt  with  the  property  as  his 
own,  the  right  of  the  grantors  to  sue  to  set 
aside  the  deed  for  fraud  was  barred  by  limita- 
tions, where  the  grantors  took  no  action  during 
their  lifetime,  though  they  lived  more  than  five 
years,  in  the  absence  of  anything  to  show  that 
they  did  not  know  of  the  fraud  at  the  execution 
of  the  deed.— Byman  v.  Petruka,  166  S.  W.  711. 

1 100  (Ky.)  The  payment  of  annual  premiums 
would  not  suspend  tilie  running  of  the  statute 
of  limitations  against  an  action  against  an  in- 
surance company  for  rescission  oi  contract  of 
insurance  on  the  ground  of  misiepresentationB 
as  to  what  insured  would  be  entitled  to  receive 
under  the  policy,  the  misrepresentations,  aqd 
not  the  payment  or  receipt  of  premiums,  being 
the  fraud  complained  of.— Schoolfleld  v.  Provi- 
dent Savings  Life  Assur.  Society,  166  S.  W. 
207. 

8  100  (Tex.OivApp.)  In  cases  of  fraud  when 
the  means  of  discovery  are  at  hand,  diligence 
must  be  exercised  to  discover  the  iraud,  but 
the  statute  does  not  rua  until  there  ia  some  cir- 
cumstance or  fact  to  arouse  auapidon.— Smaltey 

V.  Vogt,  166  s:  W.  1. 

"8  1 02  (Tex.tJiv.App.)  An  action  against  a 
county  to  enforce  the  trust  imposed  on  it  by 
Const  art  7,  8  6,  la  not  barred  by  limitations, 
though  the  county  wnmgfully  diverted  the  pro- 


ceeds, but  did  not  repudiate  the  trust.— Con- 
anche  County  v.  Burks,  160  S.  W.  470. 

1 103  (Tex.Civ.App.)  Where  parents,  lioldix.g 
property  in  trust  as  common  family  piopetty  ci 
all  the  children,  conveyed  it  to  a  son,  and  the 
deed  was  duly  acknowledged,  delivered*  and  re- 
corded, and  the  son  entered  into  poasegaion  and 
dealt  with  the  property  as  his  own,  a  suit  hj 
the  other  children  to  aet  aside  the  deed,  brought 
over  nine  years  after  the  execution  and  record- 
ing of  the  deed,  and  the  taking  of  p(»seseion 
the  son,  was  barred  by  limitationa. — Byman 
V,  Petruka,  166  S.  W.  711. 

(B)  Commescement  of  Actlom  ov  Otiher 
Proceodlos. 

8119  (Mo.)  Under  Rev.  St  1909.  8f 
service  of  process  in  a  suit  against  an  execut-<r 
on  a  demand  against  testator,  made  within  two 
years  after  letters  testamentair,  atop»  the  run- 
ning of  limitatloDS,  provided  the  service  at 
process  waa  within  the  time  prescribed  by  the 
general  statute  of  llmitatuMia. — Knisely  v. 
Leathe,  186  S.  W.  267. 

8  127  (Tex.Civ.App.)  In  action  on  an  agree- 
ment to  divide  a  commlsalon  from  a  aslc  of 
property,  amendment  relatiiu  to  tlie  same  trans- 
action, and  merely  amplifying  the  orisinai  pe- 
tition, held  a  continuation  of  the  original  suit. 
-Maple  V.  Smith,  186  S.  W.  1196. 

IV.  OPEBATION  Ain>  EFFEOT  OP 
BAR  BY  LIBCITATIOH. 

8  167  (Mo.App.)  Acta  1891,  p.  184  (Rev.  8t 
1909,  8  1892),  providing  that  there  shaU  be  no 
action  to  foreclose  a  mortgage  after  the  debt 
ia  barred,  does  not  apply  to  a  mortgage  executed 
before  its  enactment,  where  the  note  to  secure 
which  it  was  given  was  not  due  until  after  iu 
enactment— Hardwicke  v.  Barnes,  166  S.  W. 
826. 

S  170  (Tex.Civ.App.)  While  a  suit  to  reform 
a  deed  and  one  in  trespass  to  try  title  may  be 
determined  in  one  proceeding,  yet,  if  the  title 
depends  upon  the  reformation  of  the  deed,  and 
the  right  to  such  reformation  is  barred  by  the 
statute  of  limitationa,  the  right  to  proceed  witii 
the  auit  in  treapaas  to  try  title  also  fails.— 
HamUton     Green,  166  S.  W.  97. 

PLEAPIirQ,  HVIDBlf  Qg.  TBXAX^ 
AND  BSVIBW. 

8  180  (Ai^.)  The  bar  of  limitations  may  he 
pleaded  by  demurrer  in  a  suit  in  equity,  where 
the  complaint  shows  affirmatively  that  limita- 
tions have  run  since  the  accrual  of  the  cause 
of  action.— Evans  v.  Pcttus,  166  8.  W,  955. 

8  1 80  (Ky.)  Limitations  is  a  personal  defense 
of  which  the  party  may  or  may  not  desire  to 
avail  himself,  and  cannot  l>e  raised  by  demurs 
rer,  but  must  be  pleaded. — Davie's  Ehc^  t.  Ci^ 
of  LouisvUle,  166  S,  W.  960. 

8  1 60  (Mo.)  One  seeking  by  demurrer  to  take 
advantage  of  the  statute  of  Umitati<ms  must 
plead  the  statute  on  which  he  relies. — Knisely 
V.  Leathe.  166  S.  W.  267. 

LIMITATION  OF  LIABILITY. 

See  Gairiera,  88  218,  406. 

LIQUOR  SELLING. 

See  Intoxicating  Liquoia. 

LIVE  STOCK. 

See  Oartiera,  88  218,  230. 

LOCAL  ACTIONS. 

See  Venae,  88  &.  17. 

LOCAL  LAWS. 

See  Statutes,  8  W> 
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LOCAL  OPTION. 

See  Intoslcatiiig  Liquon,  H  14,  8<MA  227- 
2238. 

LOGS  AND  LOGGING. 

S  3  (Ky.)  Though  a  conveyance  of  land  n* 
served  to  grantor  all  of  the  timber  thereon, 
which  included  beech  trees,  vitb  the  right  to 
remove  it  within  seven  years,  mast  vhich  grew 
on  the  beech  trees  and  ripened  and  fell  to  the 
ground  within  that  time  belonged  to  the  grantee 
and  not  to  the  owner  of  the  timber. — Vincent 
v.  Hayeraft,  IW  S.  W.  613.  - 

A  Bale  or  reservation  of  timber  to  be  cat  and 
removed  within  a  specified  time  ccQveys  or  re- 
serves only  so  much  thereof  as  maj  be  cut  and 
removed  within  that  time.— Id. 

LOOKOUTS. 

See  RailRMdt,  ||  367,  876,  448. 

LOTTERIES. 

X.  REOTrLATIOK  AlTD  PROHIBITION. 

S  3  (Ky.)  A  popularity  contest  conducted  by 
n  newspaper.  In  which  an  automobile  was  to  be 
given  as  a  prize  to  the  candidate  receiving  the 
highest  number  of  votei,  Aeltf  not  to  be  a  lot- 
tery.--Oommoawealth  v.  Jenkins,  166  S.  W. 
794. 

An  agreement  between  the  newspaper  propri- 
etor, who  was  conducting  a  popularity  contest, 
and  an  individual,  whereby  the  latter  paid  (or 
a  40(^year  nibBcription  to  the  paper  ana  secured 
the  votes  therefor,  by  means  of  which  the  prize 
was  won  by  the  in^vldual'a  wife,  did  not  make 
the  popalarity  eontest  a  lottery.— Id. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

•See  Master  and  Servant,  H  121,  228,  286: 
Negiig^ic^  f  28;  Steam. 

MALICE. 

See  Libel  and  Slander,  I8  101.  120;  MaUcious 
ProsecnUon ;  Master  and  Servant,  }  306. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment. 

n.  wAirr  of  frobabx.e  cause. 

S  21  (Ey.)  In  a  prosecution  for  maliciously 
cansing  toe  arrest  of  a  purchaser  of  furniture 
who  offered  in  payment  an  order  on  defendant 
drawn  .by  a  newspaper  company  with  which 
defendant  advertised,  advice  of  counsel  is  no 
dcfenw,  where  defendant  did  not  inform  them 
that  there  was  any  dispute  over  the  account,  or 
that  the  newspaper  company  claimed  that  de- 
fendant was  indebted  to  it.— United  Fomitnre 
Co.  V.  WiUs,  186  S.  W.  600. 

V.  AOTIOH8. 

1 71  (Ky.)  In  an  action  for  nmlidonaly  earn- 
ing plaintiff's  arrest  for  obtaining,  under  fiilse 
pretpBoes,   furniture   In   payment  (or  which 

ElaintiCf  tendered  an  order  drawn  on  defendant 
y  a  newspaper  company  with  which  defendant 
advertised,  evidence  a£  defendant's  indebted- 
ness and  the  right  of  the  newspaper  company 
to  draw  such  orders  lield  sufficient  to  go  to  the 
jury.— United  Vamitare  Go.  v.  Wills,  166  S. 
W.  600. 

1 72  (Ky.)  In  a  proeeontion  for  maUcioasly 
caonng  plaintiff'B  arrest  for  (Staining  goods 
under  false  pretenses,  a  charge  that  probable 
cause  means  snch  cause  as  would  induce  a  rea- 
sonable person  to  believe  that  plaiiitifl  was  ' 


guitty  oi  obtaining  goods  under  (else  pretenses 
held  enfficient.— United  Furniture  Co.  t.  Wills, 
166  8.  W.  000. 

MANDAMUS. 

See  Courts,  I  231;  District  and  Prosecuting 
Attorneys,  f  8. 

1.  HATUBE  AHS  OBOinfDB  IH  0£N- 

ERAI.. 

1 4  (Ark.)  A  party  who  had  a  complete  reme- 
dy by  appeal  from  an  adverse  order  of  the 
county  court  "must  pursue  that  remedy,  and 
mandamus  does  not  lie,  after  the  time  to  ap- 
peal has  expired,  to  compel  the  court  to  grant 
the  relief  demanded.— Callaway  v.  Harley,  166 
S.  W.  646. 

1 7  (Mo.App.)  Mandamus,  being  a  discretion- 
ary writ,  will  not  be  granted  if  the  record  shows 
the  relator  is  not  entitled  to  it  for  any  good 
reason.— State  tx  rel  Wiseman  t.  Urton,  166 
S.  W.  896. 

1 14  (Ark.)  Fallnre  of  a  county  judge  and 
clerk  of  certain  counties  to  act  under  Act  April 

2,  1911  {Sp.  Acts  1911,  p.  473),  requiring  ad- 
vertisement for  bids  from  banks  to  become  coun- 
ty depositories,  such  failure  was  tantamount  to 
a  refusal  to  perform  a  mandato:^  duty^  and 
sufficient  to  Justify  mandamus.— uobertson  v. 
Derrick,  166  S.  W,  936. 

Where  a  mandatoiy  duty  of  a  public  nature 
affecting  the  people  at  large  Is  Imposed  on  a  pub- 
lic officer,  no  demand  of  performance  ana  re- 
fusal to  periorm  is  essentia  to  the  mfliotenance 
of  mandamus  to  compel  him  to  act;  he  having 
failed  to  act  within  tne  time  prescribed.— Id. 

XL  SUBJECTS  AND  PURPOSES  OF 

RIBUEF. 

(B)  Acta  Knd  Froceedtnva  of  Fnblle  Ofll- 
cevM  «Ma  Boards  antl  HnmlalpRUtloa. 

1 72  (Ark.)  While  judicial  discretion  in  mat- 
ters committed  to  the  county  court  will  not  be 
costrolled  by  mandamus,  yet,  if  the  court  fails 
or  refuses  to  act  at  all,  mandamus  will  issue 
to  compel  action,^Robertson  v.  Derrick.  166  S. 
W.  936. 

,  1 73  (Ark.)  The  duties  imposed  on  the  oonnty 

judge  of  certain  counties  and  on  the  clerk  to 
pablisb  notice  of  the  receipt  of  bids  from  banks 
to  act  as  depositories  for  public  funds  by  Act 
April  12,  1911  (Sp.  Acta  1911,  p.  473),  may  be 
enforced  by  mandamus.— Robertson  v.  Derrick, 
168  S.  W.  93G. 

S  115  (Ky.)  The  holders  of  city  bonds  could 
resort  to  mandamus  to  compel  a  council  to 
levy  an  annual  tax  for  the  payment  of  interest 
and  the  creation  o(  a  unking  fnnd  for  the 
ultimate  nayment  of  the  principal,  if  the-  coun- 
cil should  fail  to  do  so,  as  required  by  law, — 
Fowler  T.  City  of  Oakdale,  166  S.  W.  105. 

m.  JURISDICTION,  PROOEEDINOS, 
ANB  ILEIJEF. 

S  160  (Mo.App.)  Where  an  alternative  writ' 
of  mandnmus  is  broader  than  the  law  warrants, 
it  may  be  amended,  and  the  peremptory  writ 
awarded  for  so  much  of  the  relief  as  is  proper. 
—State  ez  rel.  Lashly  v.  Wurdemann.  166  S.  W. 
34S. 

MANSLAUGHTER. 

See  Homidde,  »  4^-92.  256,  SOO. 

MAPS. 

See  Criminal  Law,  S  444 ;  Evidence,  |  433. 

MARRIAGE. 

See  Bigamy;  Divorce;  Husband  and  Wife. 

850  (Tex.Gv.App.)  Where  a  woman,  believ- 
ing a  man  to  be  divorced,  in  good  faith  cele- 
brated a  marriage  with  him,  slight  evidence  will 
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be  miffieient  to  uphold  the  validltr  of  the  mar- 
rtaee  after  removal  of  the  Impediment.— Oorman 
T.  Gorman,  166  S.  W.  123. 

Where  a  woman,  mistakenl;  believiog  a  man 
to  be  divorced,  entered  into  a  marriage  without 
knowledge  of  the  imi>ediineDt,  the  continued  co- 
habitation of  the  parties  after  removal  of  the 
impediment  is  auffident  to  establiafa  a  good 
marriage.^Id. 

MARRIAGE  SEHLEMENTS. 

Bet  Hn^band  and  Wife,  |  81.  ■ 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  {I  907,  1040,  1006, 
1140;  Frauds,  Statute  oE,  <  49;  Municipal 
CorporationB,  f  7C>8;  r^ial,!  191;  Work  and 
Lkbos. 

I.  THE  BELATXOH. 
(A)  C^remtloB  aMd  BbKlBtma*. 

1 3  (Ky.)  Where  plaintiff,  who  could,  ander 
his  contract  with  defendant,  work  whenerer  be 
desired,  bed  a  private  arrangement  with  a  third 
person,  who  acted  as  his  substitute  and  looked 
alone  to  him  for  compensatton,  plaintiff,  while 
at  work,  was  an  emplor^  of  defendanL— Louis- 
TiUe,  H.  ft  St  L.  Ry.  Go.  V.  Armee,  166  S.  W. 
190? 

(0>  TemlwatloH  aad  Dfsoharv** 

S37  (Tex,Giv.App.)  It  was  no  defense  to  an 
employer's  breach  an  employment  contract 
that  the  employ^  refused  to  accept  a  lower 
salary  than  that  agreed  on.— Miller  v.  Sealy  Oil 
tfUl  ft  Mfg.  Ga,  166  S.  W.  1182. 

i  41  (Tex.CiT.App.)  Id  an  action  for  an  em- 
ployer's breach  of  a  contract  of  employment,  the 
measure  of  damages  is  the  comi>eUBation  eUpn- 
lated  for  in  the  absence  of  allegation  and  proof 
in  mitigation  that  plaintiff  could  have  obtained 
other  employment— Miller  t.  Sealy  Oil  Hill  & 
Mfg.  Co.,  im  8.  W.  1182. 

Where,  after  an  employ^  was  wrongfully  die- 
charged,  he  was  ill  for  a  time,  the  period  of 
anch  illQeas  could  not  be  deducted  from  the 

Seriod  for  which  he  was  entitled  to  recover 
amages  for  breach  of  contract— id. 
§44  (Tex.Civ.App.)  In  an  action  for  an  em- 
ployer's breach  of  a  oontract  of  employment 
an  instruction  pladng  on  plaintiff  the  burden 
of  showing  tliat  he  made  dfligent  efforts  to  ob- 
tain other  employment  without  success  was 
error.— Miller  t.  Sealy  OU  MIU  ft  Mfg.  Co..  166 
S.  W.  1182. 

n.  BEBVXOBS  AXD  OOMPEiraATIOir. 

(A)  Performanee  of  ServleM. 

I  59  (Mo.ApD.)  Where  plaintiff  was  employed 
to  serve  defendant,  the  fact  that  a  receiver  was 
temporarily  appointed  for  defendant  because  of 
a  difference  between  defendant's  officers  did  not 
excuse  plaintiff  from  tendering  senrices  eo  as  to 
require  defendant  after  plaintiff  had  quit  work, 
to  accept  further  services  after  the  recelverdiip 
was  terminated. — Walden  v.  American  Bankers' 
Aasnr.  Co.,  166  S.  W.  UU. 

(B)  W*cM  WB*  OAw  Remaaentlom. 

1 73  (Mo.App.)  Plaintiff,  having  ceased  to 
work  for  defendant  under  a  contract  of  employ- 
ment without  notice  of  election  to  terminate  it 
as  provided  for  thereunder,  Aeld  not  entitled  to 
recover  for  a  subsequent  period  during  which 
defendant  refused  to  accept  a  tender  m  plain- 
tiff's further  services,— Walden  v.  American 
Bankers'  Assur.  Ca,  166  S.  W.  1111. 

{73  (Uo.Ah>>)  On  a  servant's  abandonment 
of  his  contract  for  personal  services,  tiiere  cau 
be  no  apportionment  tbereof,  since  to  recover 
be  must  prove  full  performeuce  or  that  per- 
formance has  been  prevented  by  act  of  God  or 
unwarranted  act  of  the  employer. — Walden  T. 
American  Bankers*  Assur.  Co.,  166  8.  W.  1111. 


{82  (Tex.CiT.App.)  Where  plaintiff  coDtnet- 
ed  to  perform  personal  services  at  a  yrarlj 
wage  and  at  the  expiration  of  the  first  yrar 
agreed  thab  payment  of  the  balance  doc  faim 
should  be  deferred,  that  agreement  did  not  pre- 
clude bim  from  acquiring  a  laborer's  lien  for 
services  performed  during  the  second  period  of 
service.— Carthage  lee  &  Light  Gok  t,  Boberts, 
166  S.  W.  12. 

m.  MASTER'S  XIABItITT  FOB  IV. 
JtnUES  TO  SEBVAKT. 
(A)  Nntvre.KBd  Blxtent  in  GcmvraL 

{ 88  (Tex.Clv.App.)  A  railroad  company  ii 
not  liable  for  iojuries  to  an  employe  of  a  Inntwr 
company  resulting  from  the  negligence  of  other 
employ^  of  that  company,  wbtch  was  engapd 
at  the  time  in  constructing  a  track  to  be  lat«r 
turned  over  to  the  railroad  company  upon  pay- 
ment of  the  coat  of  construction. — Angdint  A 
N.  R.  R.  Co.  v.  Due,  166  S.  W.  918. 

S  89  (Ark.)  Where  an  injured  serTant  was  o> 
cupying  a  dangerous  position  at  the  time  of  Ui 
injury  merely  for  his  own  conTenienoe  and  ac- 
commodation, his  rights  are  no  greater  than 
those  of  a  licensee. — Triangle  Lumber  Go.  v. 
Acree,  166  S.  W.  958. 

S  96  (Ark.)  A  railroad  compsny  was  not  He- 
ble  for  injuries  to  a  mechanic  engaged  tn  test- 
ing on  the  track  a  motor  car,  which  he  was  le- 
pairing,  caused  by  a  collision  with  a  hand  car, 
if  the  hand  car  operators  were  not  its  en- 
ployte  and  not  authorized  to  operate  the  car; 
the  company  not  having  glTen  any  general  per- 
misgioD  to  the  public  to  operate  hand  cars  on 
its  tracks.— St  Louis,  I.  M.  ft  8.  By.  Go.  T. 
De  Lambert  166  S.  W.  644. 

i  97  (Tex.ClT.App.)  Where  plaintiff  while  u- 
eistiog  in  moving  a  boiler  by  rollinE  it  was  ia- 
jured  by  his  glove  catching  on  a  bolt  tbroiriiif 
him  over  aud  in  front  of  the  boiler,  and  be  bai 
prepared  the  boiler  for  moTing,  held,  that  hit 
injuries  were  doe  to  an  inevitable  accident  asd 
not  to  negligence;  the  danger  not  being  inch 
as  should  have  been  anticipated.— St  Loeit 
Southwestern  Ry.  Go.  of  Texas  t.  Freles,  IW 
S.  W.  91. 

{  97  (Tex.GiTApp.)  .Where  the  engineer  and 
fireman  of  a  worii  train  started  it  witboat  pf- 
tog  any  warning,  although  they  knew  that  tbcre 
were  a  number  of  workmen  around  the  trais, 
they  must  hare  anticipated  that  such  negligence 
might  result  in  injury  to  a  workman.— Angwisa 
&  N.  B.  R  Ca  T.  Due,  166  S.  W.  918. 

(B)  Tools,  MKchlmerjr,  AppllAaecs.  aa4 
Placea  for  Work, 

IS  101,  102  (Ark.)  A  master's  duty  to  faistA 
a  safe  place  extends  only  to  such  parts  of  the 
premises  as  he  has  prepared  for  toe  sen-ants' 
occupancy  or  as  he  kuows  they  are  accuttosied 
to  use.— Triangle  Lnmber  Go.  t.  Acrec^  168  & 
W.  958. 

H  101,  102  (Ky.)  The  rule  thata  mastermut 
exercise  reasonable  care  to  pronde  reasonabtf 
safe  appliances  for  his  servants  does  not  appl? 
where  the  appUaaces  are  of  a  simple  Datnrr. 
in  which  any  detects  can  ba  readily  obcnm 
by  the  seFvant—Ohlo  Valley  By.  Co.  v.  Cop- 
ley. 166  S.  W.  628. 

H'Ol,  102  rTex.CiT.App.)  Tlie  rightof  an^ 
ployer  to  conduct  his  own  business  in  bis  on 
way  is  limited  by  his  duty  to  exercise  reaaoS' 
ab&  care  to  furnish  reauonably  safe  appUaacM 
and  place  in  which  to  work.— Texas  Power  • 
Light  Go.  V.  Burger,  160  S.  W.  680. 

8  1 07  (Ky.)  A  bridge  carpenter,  who  wu  k- 
quired  to  assist  in  carrying  ties  to  the  phi<^ 
where  th^  were  fashioned,  cannot  recorer  for  u 
injury  receiTed  when  a  f«low  worker  atnmbln 
over  a  poet  projecting  out  of  the  ground  tsd 
threw  a  tie  upon  him,  as  the  master  is  not  an 
insurer  as  to  tile  ^ace  to  woi^, — Wbitiwn 
American  Bridge  Co.  of  New  Xotfc,  166  S. 
W.  003. 
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ft  107  (Ej.)  A  T^oD  eottw  used  to  eat  rivetB 

!■  a  simple  tool,  and  an  employ^  Tersed  in  the 
uae  of  ordinary  tools  mar  not  recover  for  an 
injury  by  a  sliTer  flying  bom  the  cutter.— Ohio 
Valley  Ry.  Co.  v.  Copley,  166  S.  W.  625. 

8  107  (Mo.App.)  Tbongh  employ^  were  eD' 
^aged  in  the  more  or  less  bazardooB  nodertak* 
ins  of  tearing  down  a  building,  it  was  the  em< 
ployer'a  duty  to  fumiab  them  witb  a  place  as 
reaaonabhr  aafe  as  tbe  natnre  of  tbe  work  would 

germit— Boten  T.  Sheffield  Ice  Oa,  166  8.  W. 
83. 

SMI  (Tei.Oiv.App,)  Where  couplers  were  so 
equipped  that  it  was  necessary  for  brakemen  to 
SO  between  the  cars  to  adjust  then,  bo  that 
tliey  would  couple  by  impact,  they  were  oot 
a  compliance  with  tne  safety  appliance  acts 
adopted  by  Congress  or  by  the  state. — 9an  An- 
tonio &  A.  P.  Ry.  Co.  T.  Wagoer,  166  S.  W.  24. 

Failure  of  a  railroad  company  to  equip  its  en- 
Kines  and  cars  with  couplers  that  will  couple 
aatomatically  by  impact,  without  requiring 
brakemen  to  go  between  the  cars  to  adjust  the 
same,  as  required  by  aafe^  appliance  acts,  ia 
negligence  per  M.— U. 

1 1 1 8  ^^.)  In  an  action  for  infurles  to  a 
driver  of  coal  cars  io  a  mine  by  striking  a  post 
set  alongside  tbe  track  while  trying  to  regain 
his  balance  after  having  lost  it  in  endeavoring 
to  adjust  a  switch  while  the  car  was  in  motion, 
facts  htid  InBufficient  to  establisfa  negligence  on 
tbe  part  of  the  coal  company.— Wallace  v.  Co- 
lumbia Coal  Co.,  166  8.  W.  768. 

I  1 18  (Ho.App.)  Rev.  St.  1909,  {  8456,  requir- 
ing tbe  ojwrator  of  a  coal  mine  to  pronde  safe 
means  for  hoisting  the  miners,  Is  only  a  statu- 
tory expression  of  tiie  common-law  rule  requir- 
ing the  master  to  eierdee  reasonable  care  to 
keep  the  cage  in  a  reasonably  safe  condition.— 
Rpncbetto  v.  Nordiem  Cant  Coal  Co.,  166  8. 
W.  876. 

i  121  (Mo.App.)  Rev.  St  1909,  {  7828,  rela- 
tive to  guarding  machinery,  only  requires  such 
a  guard  as  within  the  grounds  of  reason  will 
protect  emidq£Ss  nslng  ordinarrcare.— Saling 
T.  American  Cblde  Co.,  160  8.  w.  823. 

Rolling  machine,  tiie  rollers  of  which  were 
covered  by  a  hood  to  within  two  inches  of  a 
guard  about  an  Inch  above  the  feed  board,  held 
•affldently  guarded  within  Rev.  St  1909,  { 
7828,  though  an  employe's  hand  in  some  way 
wss  drawn  or  placed  throngh  the  opening,  and 
between  the  rollers.— Id. 

f  (25  (Mo.App.)  That  an  interval  of  time 
elapsed  between  an  employer's  assurance  that  a 
place  was  safe  and  an  injury  due  to  its  unsafe 
condition  did  not  defeat  the  employer's  liability, 
where  the  conditions  had  not  changed  in  the 
meantime.— Boten  v.  Sheffield  Ice  Co.,  166  S. 
W.  883. 

i  125  {Tex.Giv.App.)  A  master's  ignorance  of 
the  probable  danger  from  an  act  or  omission  is 
not  necessarily  an  excuse,  as  it  is  hie  duty  to 
know  what  he  could  learn  by  ei(erc)Bing  such 
diligence  as  the  circumstances  reaaonably  de- 
mand.— St.  Louis  Southwestern  Ry.  Co.  of  Tex- 
as V.  Freles,  166  S.  W.  91. 

Where  an  employer  did  not  know  of  a  danger 
and  coald  not  reaaonably  have  discovered  it  by 
the  exercise  of  sach  diligence  as  tbe  circum- 
stances reasonably  demanded,  he  ia  not  liable 
for  an  unforeseen  injury. — Id. 

S  125  Cl^ex.CiT.App.)  A  foreman  is  charged 
with  constructive  notice  of  what  will  naturally 
happen  from  an  order  given  by  him,  and,  where 
he  saw  an  employe's  position,  or,  by  ordinary 
care,  conld  have  seen  it  the  employer  was  liable 
for  a  negligent  order  causing  injuiT  to  the  em- 
go^&-^^Bton  ft  T.  O.  R.  Ck).  v.  Otdeman,  166 

(O)  HctksAi  «t  Work.  Rules,  mmM  (Men. 

1 133  '(Ky.)  If  employe  was  warned  that  ele- 
vator was  abont  to  b$  started,  held,  that  it  was 


Immaterial  wheUwr  tiie  warning  was  given  by 
a  person  in  authority  or  by  a  eoemploy«.— Ken- 
tucky Midland  Coal  Co.  t.  Vincent  166  8.  W. 
815. 

S  1 37  (Ry.)  When  a  flagman  is  sent  from  a 
point  on  the  track  where  it  Is  being  repaired 
to  stop  trains  and  compel  them  to  detour,  he  has 
the  right  to  assume  that  no  trains  will  come 
from  the  rear,  and  those  in  charge 'of  a  train 
following  him  most  maintain  a  lookont  for  his 
safe^.—Louisville  ft  N.  R.  Co.  v.  Taylor's 
Adm^x.  166  S.  W.  199. 

S  137  (Tex.Civ.App.)  An  inetroction  that 
where  persons  have  a  right  to  tw  on  the  track 
near  a  train  tluit  la  standing  still,  it  ia  the  duty 
of  the  employ^  to  give  a  wamiw  before  start- 
ing the  train,  and  that  the  failure  to  do  so 
would  be  such  negligence  as  would  entitle  an- 
other employe  injured  as  a  result  thereof  to  re- 
cover, is  not  erroneoutT-Angelina  ft  N.  R.  £. 
Co.  V.  Due,  166  S.  W.  918. 

{139  (Tex.Civ.App.)  Where  an  employd  carry- 
ing with  coemployes  a  tie,  waa  injured  by  the 
coemployCs  dropmng  it  pursuant  to  the  order 
of  the  foreman,  the  giving  of  the  order  was  the 
proximate  caiue  of  the  Injury,  anthorizlng  a 
recovery  if  the  foreman  negligently  mve  it- 
Houston  ft  T.  a  R.  Ga  T.  ODtemui.  166  S.  VT. 
685, 

1 145  (Tex.Civ.App.)  Under  a  rale  requiring 
conductors,  with  the  assistance  of  the  trainmen, 
to  inspect  the  cars  and  see  that  the  doors  are 
closed,  imposed  on  tbe  conductor  alone  the  duty 
of  initiatinE  an  in^>ection,  and  a  brakemao 
who  was  injured  by  an  open  door  had  no  other 
duty  than  to  assist  the  conductor  when  he  ini- 
tiated an  inspection.— Kansas  City  Southern 
Ry.  Co.  T.  Carter.  166  S.  W.  115. 

(D>  Warning  nmH  Inutxwtlug  Servant, 

I  ISO  (Ky.)  Where  the  master's  foreman  in- 
spected the  place  in  which  plaintiff  was  at 
work,  and  discovered  a  danger,  the  master  is 
liable  for  his  failure  to  report  the  danger  to 

Slaintiff.— Big  Brandi  Coal  Co.  t.  Sanders,  166 
.  W.  813. 

(B)  Fellew  BevTmats. 

1 179  (Tex.Civ.App.)  Refusal  to  charge  on 
the  issue  of  negligence  of  a  fellow  servant  is 
not  erroneous;  the  common-law  rule  exempting 
the  master  because  of  snch  negligence  being 
abrogated.~Hou8ton  ft  T.  O.  R.  Co.  v.  Coleman. 
166  S.  W.  686. 

{180  (Tex.Civ.App.)  Railroad  company's  fore- 
man having  aothorit?  to  direct  a  Iwiler  maker 
to  assist  in  moving  a  boiler  in  the  roundhouse 
held  a  vice  principal  under  Rev.  St.  1911,  art 
6641.— St.  Louis  Southwestern  Ry.  Co.  of  Texas 
V.  Freles,  166  S.  W.  91. 

S  180  (Tex.Civ.App.)  An  employ^  of  a  smelt- 
ing company  operating  ore  cars  to  haul  ores 
from  the  roaster  to  the  reverberatory,  engaged 
in  sweeping  ore  from  the  car  track,  was  not  a 
railway  employ^ ;  and  the  common-law  rule  as 
to  nonliability  for  the  negligence  of  a  fellow 
servant  applied.— Consolidated  Kansas  Citar 
Smelting  ft  Refining  Co.  v.  Lopes,  166  8.  W. 
498. 

S  185  (Ky.)  An  employer  is  not  liable  for  in- 
juries to  on  employ^  by  a  sliver  Bying  from  a 
T-rail  cutter  used  to  cut  rivets,  where  uie  cutter 
was  selected  by  a  fellow  servant  from  among  a 
number  of  cutters  supplied  by  the  employer. — 
Ohio  Valley  Ry.  Co.  v.  Copley.  166  S.  W.  625. 

i  185  (Ky.)  In  a  minor  servant's  action  for 
injury,  AeU,  that  other  servants  who  directed 
bis  work  as  they  needed  it  and  told  him  what 
tools  they  wanted,  were  not  his  fellow  servants. 
—Job  Iron  ft  Steel  Co.  v.  Layne,  166  S.  W.  978. 

i  189  (Tex.av.App.)  Where  pUintiff  and  his 
eoemploy^a  wcwked  under  the  direct  orders  <tf 
the  foreman,  and  the  coemploy^  did  what  the 
foreman  directed  them  to  do,  an  injury  ans- 
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tained  by  plaintiff  fn  consequence  tiwreof  was 
caused  by  an  act  of  the  employer  who  could  not 
escape  Uabllity  on  the  ground  that  the  negli- 
gence was  that  of  a  fellow  lervant. — Texas  Pow< 
er  it  Idght  Co.  t.  Burger,  186  S.  W.  680. 

S  189  (Ky.)  Where  the  foreman  of  the  opera- 
tor of  a  mine,  who  bad  authority  to  discharge 
any  <me  employed  therein,  wai  negligent,  the 
oi»erator  ia  liable  to  servanta  of  contractors  who 
mined  the  ooal  under  an  arrangement  whereby 
ttaey  farniahed  the  labor  and  the  operator  of  the 
plant,  power  and  machinery. — Big  Branch  Goal 
Co.  T.  Sanders,  166  S.  W.  813. 

{  198  (Ky.)  The  engineer  and  brakeman  op- 
erating a  train  are  not  fellow  servants  of  a 
car  cleaner,  whose  sole  doty  ia  to  sweep  oat 
passenger  coaches  on  the  arrival  of  the  train 
at  deBtiiiation.^Louiaville.  H.  &  St  Ij.  By. 
Co.  V.  Armes.  166  S.  W.  190. 

I  198  (Tex.CiT.App.)  Employ^  of  smelting 
company,  engaged  in  sweeping  off  car  track, 
and  motorman  in  charge  of  ore  cars,  charged 
with  no  duCieB  making  him  a  vice  principal, 
JkeU  fellow  servants. — Consolidated  Kansas  City 
Smelting  &  Refining  Go.  v.  Lopez,  166  8.  W. 
498. 

I  202  (Ky.)  In  an  action  by  a  serrant  for  in- 
juries caused  1)7  the  negligence  of  a  servant 
in  a  different  department,  it  is  not  necessary 
to  piore  gross  negligence.— Louisville,  H.  & 
St  L  Ry.  Co.  T.  Armes,  166  S.  W.  1»0. 

(F)  RlalEs  Aaanmed  by  Servsnt. 

{ 203  (Tex.Giv.Appp  When  an  employ^  Is  in- 
jured as  the  result  of  an  assumed  risk,  it  ia  im- 
material what  care  he  exercised.— Houston  A  T. 
C.  R.  Go.  V.  Coleman,  166  S.  W.  685. 

§  204  (Tex.Cir.App.)  In  an  action  for  injuries 
to  a  railroad  brakeman  by  reason  of  defendant's 
violation  of  the  udety  appliance  acta,  aaaumed 
risk  constituted  no  defense. — 8an  Antonio  &  A. 
P.  Ry.  Co.  V.  Wagner,  166  S.  W.  24. 

{2(0  (Ark.)  A  railroad  mechanic  engaged  In 
testing  a  motor  cor,  which  he  was  repairing,  as* 
sumed  the  risk  ot  a  cdlision  with  a  hand  car 
running  on  the  same  track,  if  the  band  car 
operators  were  not  negligent— St  Louis,  I.  M. 
&  S.  Ry.  Co.  V.  De  Lambert,  166  S.  W.  544. 

§213  (Mo.App.)  A  servant  engaged  in  chip- 
ping concrete  with  a  file  furnished  by  the  maS' 
ter,  whicli  was  highly  tempered  on  the  bluat 
end,  but  no  more  so  than  a  chisel  at  the  point, 
assumed  the  risk  of  flying  articles  from  the  con- 
crete, the  point  of  the  file,  or  the  hammer.— Rog- 
ers V.  Hammond  Packing  Co.,  166  S.  W.  880. 

1 217  (Tex.Civ.App.)  Where  an  employ*  of  a 
gin  company  knew  that  a  ginbouse  was  so  con- 
structed as  to  cauae  excessive  vibrations  of  the 

machinery  and  gins  while  in  operation,  and  also 
knew  of  the  risk  incident  to  such  condition,  he 
asRumed  any  risk  of  injury  due  to  such  condi- 
tion.—Cisco  Oil  Mill  V.  Van  Geem,  166  S.  W. 
439. 

If  It  was  the  dutv  of  an  employ^  of  a  gin 
company  to  inspect  the  machinery  and  to  repair 
any  defects  before  operating  it,  be  aasamed 

the  risk  of  any  defect.- Id. 

S2t8  (Mo.App.)  Inexperienced  employe  who 
not  know  of  condition  of  plate  of  building 
on  which  rafters  rested,  and  was  assured  by 
bis  employer's  president  that  it  was  safe,  in  re- 
liance upon  which  he  went  on  the  plate  and 
Was  injured  when  it  broke,  held  not  to  have 
assumed  the  risk. — Boten  v.  Sheffield  Ice  Co., 
166  S.  W.  883. 

<6)  Contrlbotorr  NeKlIv«no«  ot  Servmnt. 

{228  (Mo.App.)  An  employ^  guilty  of  con- 
tributory negligence  cannot  recover  for  injuries 
due  to  an  employer's  failure  to  guard  machinery 
as  required  by  Rev.  SL  1909,  t  782S.— Saling  v. 
Amencan  Chicle  Co.,  166  S.  W.  823. 

1 228  (Xex.Civ.App.)  In  an  action  for  Injuries 
.  to  a  railroad  brakeman  by  reason  of  defendant's 
violation  of  tbe  nfaty  appliance  Mt^  contclbn- 


tory  negligence  constitated  no  -deCena& — Ban  An- 
tonio &  A.  P.  Ry.  Co.  V.  Wagner,  166  8.  W.  24. 

i  228  (Tex.Clv.App.)  Under  Ber.  St.  1911. 
art  6649,  providing  that  contributory  negii- 
gence  of  railroad  employ^  shall  merely  duuin- 
isb  the  recovery,  the  negligence  of  an  enstntieT 
co-operating  with  that  of  the  company  was  nut 
a  complete  luir,  and  an  instruction  that  if  be 
was  negligent  he  could  not  recover  was  properly 
refused.— Gulf,  G.  &  S,  F.  Ry.  Co.  v.  Blurdan. 
166  S.  W.  133. 

1 228  (Tex.Civ.App.)  Acts  Slat  Leg.  (1st  Ex. 
Seas.}  c.  lU,  {  2,  which  provides  that,  in  Actions 
thereunder  by  employes  of  a  common  carrier  or 
railroad  for  personal  injuries,  the  contributory 
negligence  of  the  employ*  shall  not  bar  recovery, 
appliea  to  a  railroad  operated  by  a  lumber  com- 
pany In  conducting  its  own  bugineaa,  sa  well 
as  to  a  common  carrier.— Angelina  &  X.  B.  B. 
Go.  V.  Due,  166  S.  W.  91& 

{235  (Mo.App.)  Employd  woiking  oa  build- 
ing which  was  being  taken  down  keU  nut 
chargeable  with  negligence  tor  iujurlea  by  tbe 
breakmg  of  the  plate  on  which  tbe  zafters  rent- 
ed from  a  bidden  defect— Boten  v.  iSheffield 
Ice  Co.,  166  S.  W.  883. 

Where  an  employ^  who  did  not  know  of  a 
dangerous  condition  was  assured  bv  the  employ- 
er, who  did  know  thereof,  that  tbe  place  was 
safe,  he  bad  a  right  to  rely  thereon  without 
making  an  inapecuou,  such  as  would  have  dis- 
covered tbe  detective  condition. — Id. 

8  236  (Ark.)  A  railroad  mecbanle,  aigaged  in 
testing,  on  the  track,  a  motor  car  be  was  rei>air- 
ing,  was  required  to  exercise  care  for  bis  own 
safety  in  avoiding  trains,  etc. — St  Louis.  I.  >L 
&  S.  Ry.  Co.  V.  De  Lambert,  166  S.  W.  &44. 

§  236  (MoJkpp.)  A  brakeman  on  a  work  train, 
who  goes  beneam  a  car  of  the  train  to  makf 
slight  repairs  without  giving  any  of  tbe  train- 
men notice  of  his  intention  so  to  do,  is  guilty 
of  contributory  negligence,  precluding  a  recovery 
for  injuries  caosed  by  a  movement  of  tbe  train, 
unless  tbe  trainmen  knew  the  facts  or  the  cir- 
cumstances were  such  as  to  imply  notice  tu 
them,  or  they  were  chaiged  with  tbe  duly 
warning  the  brakeman.— IJarris  v.  Missouri  Pac 
Ry.  Co.,  166  S.  W.  335. 

A  conductor  in  charge  of  a  work  train  stand- 
ing oD  a  aiding  waiting  for  a  passenger  train, 
wbo  directed  a  brakeman  to  couple  cara  aeua- 
rated  to  permit  a  crossing,  and  wno  stated  that 
on  tbe  arrival  of  the  passenger  train  the  work 
train  would  shove  out,  did  not  thereby  assnn 
tbe  brakeman  that  the  train  would  not  be  iii>»r- 
ed  without  notice  to  bim. — Id. 

A  brakeman  who,  In  tbe  line  of  his  dnty  to 
Inspect  cara  while  the  train  was  standing,  wait 
under  a  car  to  make  repairs  without  giving  no- 
tice to  any  of  the  trainmen  held  guilty  of  cun- 
tributory  negligence  as  a  matter  <^  law. — 1«1. 

An  employ^  may  not  rely  entirely  on  the  ob- 
ligations of  others  to  observe  care  for  his  gafe- 
ty,  but  must  use  reasonable  precautions  for  bin 
own  safety,  and  then,  in  the  absence  of  luwwl- 
edge  to  the  contrary,  act  on  the  presnmption 
that  others  wUl  not  be  negligent— la. 

(H)  Actions. 

S  256  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  a  brakeman  oy  his  foot  becoming  causht 
in  an  automatic  coupler,  as  he  was  endeavoring 
to  adjust  the  same,  so  that  it  would  couple  br 
impact,  the  petition  held  to  sufficiently  allege 
that  the  defendant  was  engaged  in  interetatt; 
commerce. — San  Antonio  &  A,  P.  Ry.  Co.  v. 
Wagner,  166  S.  W.  24. 

I  258  (Tex.Civ.App.)  In  an  action  for  injuria 
to  a  brakeman  by  bis  foot  becoming  caugbi  in 
an  automatic  coupler,  an  all^ation  of  the  peti- 
tion held  to  sufficiently  charge  that  the  conpler 
was  defective,  and  did  not  comply  with  the 
safety  appliance  acts.— San  Antonio  ft  A.  P.  Rj. 
Co.  V.  Wagner.  166  S.  W.  24. 

8264  (Ky.)  Though  a  servant  suing  for  a 
personal  injury  alleged' gross  negUgence,  but 
proved  fistlj  oroinacr  nagurance  which  jnatlfied 
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a  recovwy,  th«  court  Ott^rlj  authorized  a  re- 
covery for  ordinary  negligence. — Louisville,  H. 
Sc  St,  L.  Ry.  Co.  v.  Armes,  166  S.  W.  190.  . 

{264  (Mo.App.)  Where  tiie  lubstantial  point 
of  controversy  was  whether  a  coal  miner  was 
killed  at  his  working  place,  where  he  waa  re- 
quired to  repair  the  roof,  or  elsewhere,  an  alle- 

fation  that  b«  was  killed  between  15  and  25  feet 
roiD  bis  working  place  did  not  reqaire  proof 
that  it  waa  within  the  exact  distances  apecitied. 
—Good*  T.  Oentral  Goal  ft  Coke  Co.,  166  S.  W. 
844. 

i  264  (Mo.App.)  In  an  action  for  injnriea  to 
a  servant,  assumed  risk  is  an  affirmative  defense 
that  must  be  specially  pleaded. — McDonald  v. 
Central  IlUnoia  Const  Co.,  166  S.  W.  1087. 

In  an  action  for  injuries  to  a  servant  by  the 
caving  in  of  a  ditch  in  which  be  was  employed, 
erideace  that  plaintiff  was  unaware  of  the  dan- 
ger by  reason  of  bis  inexperience,  ignorance,  or 
unfamiliarity  with  the  particular  line  of  work, 
waa  inadmissible,  in  the  absence  of  an  all^a- 
tion  of 'such  fact  in  the  petition. — Id. 

i  264  (Tex.Civ.App.)  In  an  action  for  injuries 
to  a  brakeman  by  defendant's  violation  of  the 
safety  appliance  acts,  evidence  that  the  couplers 
reauired  adjustment,  which  could  be  made  with 
safety  when  the  cars  were  not  in  motion,  was 
admissible  under  defendant's  general  denial. — 
San  Antonio  &  A.  P.  Ry.  Co.  t.  Wagner,  166 
S.  W.  24. 

§264  (Tex.Civ.App.)  A  petition  for  injuries 
to  a  railroad  constmction  employ^  held  suffi- 
cient to  raise  the  issue  of  last  clear  chance  by 
tbe  engineer  and  fireman  of  tiie  work  train  to 
avoid  the  injury.— Angelina  ft  N.  B.  B.  Co. 
Due,  166  S.  W.  918. 

I  265  (Ark.)  There  Is  no  presumption  of  neg- 
ligence by  an  employer,  and  an  employ^  suing 
for  personal  Injnries  has  the  burden  of  showing 
facts  making  the  employer  liable.— St.  Louis,  I. 
M.  &  S.  Ry.  Co.  ▼.  De  (Lambert,  166  8.  W. 
544. 

In  order  to  make  a  railroad  company  liable 
for  injuries  to  an  employ^  from  the  operation 
of  a  hand  car  on  the  tracks  by  persons  not  au- 
thoriEed  by  it  to  do  po,  it  must  be  shown  that 
there  waa  a  custom  of  permitting  the  operation 
of  hand  can  on  the  tracks  by  persons  not  spe- 
cifically autliotised,  and  that  auch  custom  was 
actually  or  Impliedly  known  to  the  railroad  offi- 
cials.—Id. 

1260  (Mo.App.)  The    mere   existence    of.  a 

delect  in  tbe  hoisting  cage  is  not  sufficient  to 
raise  the  inference  of  negligence  on  the  part  of  a 
coal  mine  oi>eratoT,  without  a  showing  of  actual 
or  constructive  knowledge  by  the  master  of  the 
defect.— Bonchetto  t.  Korthem  Cent  Coal  Ca, 
166  S,  W.  876. 

In  an  action  for  Injuries  to  a  coal  miner,  evi- 
dence held  sufficient  to  warrant  an  inference 
that  the  defect  in  a  hoisting  case  had  existed 
for  some  time,  and  that  the  exercise  of  rea- 
sonable care  by  the  master  would  liave  led  to 
the  discovery  of  the  defect. — Id. 

$  268  (Mo.App.)  Where,  in  an  employe's  ac- 
tion for  injuries,  defendant  claimed  that  the 
work  was  being  done  by  a  third  partyi  evidence 
that  defendant  took  out  liability  insurance  held 
admissible  to  show  that  It  was  doingthe  work. 
— Boten  T.  Sheffield  Ice  Co.,  166  S.  W.  883. 

S  270  (Mo.App.)  A  brakeman,  suing  for  inju- 
ries caused  by  a  movement  of  the  train  while 
he  was  under  a  car  repairing  defects,  may  not 
show  that  tbe  custom  as  to  starting  trainn 
among  railroad  crews  with  which  he  has  wurk- 
ed,  but  may  show  a  universal  custom  or  the 
cnstom  of  the  conductor  In  charge  of  the  triiin.- 
Harris  t.  Missouri  Pae.  Ry.  Co..  166  8.  W. 
335. 

S  276  (Ark.)  The  fact  that  hand  cars  were 
frequently  operated  on  railroad  tracks  to  carry 
passengers  would  not  show  a  general  custom  to 
permit  any  person  who  desired  to  operate  a 
hand  car  on  the  track,  so  as  to  make  the  rail- 


road company  responrible  for  the  negllcent  acta 
of  one  operating  a  band  car  who  was  not  au- 
thorized to  do  so.— St.  Louis,  I.  M.  ft  8.  Ry. 
Co.  T.  De  Lambert,  166  S.  W.  644. 

{  276  (Ark.)  Evidence  held  to  warrant  a  find- 
ing that  plaintiff  was  engaged  in  the  line  of  his 
employment  at  the  time  of  his  injury. — TrianKle 
Lumber  Co.  v.  Acree,  166  S.  W.  958. 

I  276  (Ky.)  In  a  personal  injury  action  by  a 
bridge  carpenter,  hurt  wliile  carrying  ties  to 
the  skids  where  they  were  fashioned,  evidence 
held  insufficient  to  show  that  be  was  injured 
while  performing  services  outside  of  the  scope 
of  his  employment — Wbitson  v.  American 
Bridge  Co.  of  New  York,  166  S.  W.  603. 
_  i  276  (Mo.App.)  In  an  action  for  personal  in- 
juries received  by  a  coal  miner  from  a  fall  from 
the  hoisting  cage,  evidence  held  not  to  show 
that  it  was  a  physical  impossibility  that  plain- 
tiCTs  fall  was  due  to  the  partial  dumping  of  the 
floor  of  the  cage  during  the  ascent,  as  plaintiff 
contended,  and  to  support  a  Terdlct  for  tbe 
plaintifiE.— Ronchetto  v.  Northern  Cent  Coal 
Co.,  166  S.  W.  876. 

S  276  (Mo.App.)  Evidence,  in  an  action  by  a 
servant  Aeld  insufficient  to  show  that  the  flying 
particle  which  struck  his  eye  came  from  the 
head  of  the  file  he  was  using  to  chip  concrete, 
in  which  case  alone  the  master  was  liable,  rath- 
er than  from  tbe  concrete,  the  point  of  the 
file,  or  the  hammer.— Rogers  t.  Hammond  Pack- 
ing Co.,  166  S.  W.  880. 

Where  the  evidence  showed  that  the  flying 
particles  which  struck  the  eye  of  a  servant  chip- 
ping concrete  with  a  file  might  reasonably  have 
come  from  tbe  concrete  or  even  the  point  of  the 
file  or  the  hammer,  as  well  as  tbe  bead  of  the 
file,  in  which  case  alone  tbe  master  was  lia- 
ble, no  recovery  could  be  had.— Id. 

8  278  CI^ex.Civ.App^  Evidence  In  an  action  by 
a  brakeman  held  sufficient  to  support  findings 
that  an  open  car  door  struck  Um  as  claimed. — 
Kansas  City  Southern  By.  Co.  v.  Garter,  166  8. 
W.  115. 

Evidence  held  insufficient  to  show  that  the 
door  came  open  because  of  negligence  on  the 
part  of  the  railroad.— Id. 

§  278  (Ky.)  Evidence,  in  an  action  by  a  16 
year  old  servant  employed  in  a  galvanized  sheet 
metal  factory  for  injury  from  being  caught  in 
a  disconnected  belt  hanging  over  a  moving  shaft 
held  to  show  defendant's  negligence  in  not  fur- 
nishing a  reasonably  safe  place  for  work.— Job 
Iron  £  Steel  Co.  v.  Layne,  166  S.  W.  978. 

§  278  (Mo.Anp.)  Evidence  that  a  conductor  In 
charge  of  a  work  train  generally  noticed  where 
his  men  were  before  he  gave  sisals  to  start  the 
train,  and  that  it  was  bis  duty  to  know  where 
his  men  were,  did  not  show  a  custom  of  the  con- 
ductor not  to  start  his  train  before  notice  to  tbe 
crew  of  his  intention  to  do  so.— Harris  v.  Mis- 
souri Pac.  Ry.  Co.,  166  S.  W.  3.35. 

Evidence  that  the  engineer  in  charge  of  a 
work  train,  on  receiving  a  signal  from  the  con- 
ductor to  start,  generally  whistled  and  then 
looked  for  a  signal  from  the  crew  to  let  him 
know  where  they  were,  and  that  the  conductor 
was  alone  authorized  to  give  such  signal,  did 
not  show  a  custom  of  the  engineer  to  wait  for 
a  second  signal  before  starting,  on  receiving 
a  signal  from  the  conductor. — Id, 

In  an  action  for  injuries  to  a  brakeman  going 
under  a  car  of  a  train  to  make  slight  repairs, 
caused  by  a  movement  of  the  train,  evidence 
held  not  to  show  that  the  engineer  was  guilty  of 
negligence  in  starting  the  train  on  a  signal  uom 
tbe  conductor.- Id. 

{278  (Mo.App.)  Evidence  in  an  action  hr  a 
Servant  held  to  support  a  finding  of  negligence 
of  the  master  in  furnishing  him  a  highly  tem- 
pered file  for  use  as  a  chisel. — Rogers  T.  Ham- 
mond Packing  Co.,  166  S.  W.  880. 

1 278  (Mo.App.)  In  an  employfi'a  action  for 
Injuries  from  the  breaking  of  tbe  plate  upon 
which  the  rafters  of  a  building  which  was  be- 
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ing  taken  down  rated,  evidence  held  to  show 
that  the  statements  of  the  employer's  president 
as  to  the  safety  of  the  roof  were  not  eTpreasions 
of  a  mere  opinion,  nor  bo  general  as  not  to  apply 
to  Bucb  blate.— Boten  T.  Sheffldd  Ice  Co^  166 

s.  w.  m. 

{  278  (Tex.C^T.App.)  In  an  action  for  injuries 
to  a  aection  hand  while  attempting  to  remove 
from  a  track  a  hand  car,  evidence  Aeld  to  jus- 
tify a  finding  tliat  the  accident  was  caused  by 
the  negUsence  of  the  foreman  in  causing  tb^ 
weight  of  the  car  to  fall  on  the  section  hand.~ 
Missouri.  O.  &  G.  By.  Go.  T.  Boring,  166  S.  W. 
76. 

1978  (Tex.Cav.A.pp.]  Evidence  In  an  action 
by  a  brakeman  had  saffieient  to  sapport  find- 
ings that  defects  in  a  car  door  which  struck 
plaintiff  were  due  to  the  railroad's  negligence, 
and  that  the  door  was  closed  shortly  before  the 
acddent— Kansas  City  Southern  ay.  Go.  t. 
Carter,  166  S.  W.  115. 

S  278  (Tex.CiT.App.)  In  railway  en^neer's 
action  for  injuries  caused  by  slipping  on  run- 
ning board,  evidence  held  to  support  finding  of 
negligence  in  failing  to  equip  toe  engine  with 

Spliances  for  operating  the  blow-off  cock  from 
s  cab  without  going  on  the  ronning  board.— 
Gulf,  G.  ft  8.  r.  RyTOo.  t.  Blordanri66  8.  W. 
133. 

S  278  (Tex.C%v.App.)  In  an  action  for  injuries 
to  an  employ^  while  assistlns;  in  setting  an  elec- 
tric light  pole,  evidence  held  to  support  a  find- 
ing of  actionable  negligence  for  the  failure  of 
the  employer  to  furnish  reasonably  safe  appli- 
ances and  a  sufficient  number  of  competent  em- 
ploy^ to  do  the  work.— Texas  Power  ft  light 
Co.  V.  Burger,  166  8.  W.  680. 

I  278  (Tex.Civ.App.)  In  an  action  for  injuries 
received  by  a  railroad  construction  employ^,  evi- 
dence held  sufficient  to  warrant  finning  that 
the  engineer  and  fireman  of  the  work  tram  were 
negligent  in  starting  the  train  without  warning, 
and  that  those  operating  the  train  saw  him  in 
time  to  avoid  the  injury  and  failed  to  use  prop- 
er care  to  prevent  it— Angelina  &  N.  B.  B.  Co. 
T.  Due,  166  8.  W.  91S. 

{  281  (Ark.)  In  an  action  for  injuries  to  the 
fireman  of  a  ste&m  log  skidder  by  being  struck 
by  tongs  slipping  from  a  log,  a  request  to  charge 
on  contributory  negligence  held  properly  modi- 
fied so  as  to  make  it  conditional  on  a  finding 
that  a  person  of  ordinary  prudence  would  not 
have  acted  as  plalntitC  did  under  the  circum- 
stancea — Triangle  Lumber  Co.  v.  Acree,  166  S. 
W.  958. 

1 28 1  (Ky.)  In  a  servant's  action  for  Injury, 
evidence  held  not  to  show  that  he  was  guilty 
of  negligence  in  failing  to  apprehend  that  a 
disconnected  belt  on  a  moving  shaft  would  sud- 
denly become  caught  In  the  shaft  and  begin  to 
wind  np  with  it^^ob  Iron  ft  Steel  Co.  v.  Layne, 
166  8.  W.  9T8. 

I  281  (Tex.Civ.App.)  In  an  action  for  Injnriee 
received  by  a  railroad  construction  employ^, 
evidence  held  sufficient  to  warrant  a  finding 
that  the  injured  servant  was  not  negligent. — 
Angelina  ft  N.  B.  B.  Co.  T.  Due,  166  S.  W. 
918. 

I  284  (Tex.Civ.App.)  Where  plaintUT,  testified 
at  a  former  trial  uiBt,  when  he  passed  the  en- 
gine of  a  work  train  which  later  struck  him.  the 
fireman  was  in  the  gangway,  from  which  place 
he  could  not  have  seen  plaintiff  when  he  stepped 
upon  the  track,  and  at  the  second  trial  testified 
that  the  fireman  was  at  his  window,  from  whicb 
place  the  plaintiff  could  have  been  seen,  and 
bis  later  testimonr  was  corroborated  other 
witnesses,  it  was  for  the  jury  to  say  which  tes- 
timony was  true.— Angelina  &  N.  R.  B.  Go.  v. 
Due,  166  S.  W.  918. 

I  285  (Tex)  On  evidence  in  an  action  for  a 
switchman's  death  by  falling  from  a  car  upon 
its  sudden  stop  to  avoid  striking  an  iron  pipe, 
on  the  issue  whether  the  pipe  was  placed  on 
the  track  by  the  employ^  of  the  impleaded  de- 
fendant, held,  that  the  trial  court  did  not  err 


in  peremptorily  Instmc^ing  a  verdict  Cor  such 
defendant- Ft.  Worth  Belt  By.  Co.  v.  Jodm, 
166  S.  W.  1130. 

{286  (Ky.)  In  an  action  for  the  wrongful 
death  of  a  flagman,  run  down  by  a  train  pro- 
ceeding over  a  track  supposed  to  be  out  of  coro- 
mission,  evidence  of  the  negligence  of  those  in 
charge  of  the  train  held  sufficient  to  go  to  the 
jury.— Louisville  ft  N.  R.  Co.  v.  Taylor^*  Adm'x. 
166  S.  W.  199. 

S  286  (Ey.)  Employes  testimony  that  be  was 
driving  a  mule  which  was  shown  to  be  danger- 
ous and  vicious  held  to  inake  a  Question  for  the 
jury,  though  three  other  witnesses  testified  he 
was  drivi^  a  differuit  mule.— Kentudqr  Mid- 
land Coal  Go.  T.  Tlheent  166  8.  W.  800. 

1286  (Ky.)  In  a  personal  injury  action  by  a 
coal  miner  who  claimed  that  defendant's  fore- 
man had  discovered  the  danger  in  the  entry  in 
which  he  vras  working,  but  failed  to  report  it 
and  the  evidence  on  that  Issue  wu  coonicting. 
the  question  is  for  the  jury.— Bis  Branch  Coal 
Co.  V.  Sanders,  166  8.  W.  813. 

i  286  (Ky.)  In  eiia>loy£'B  action  for  injuries, 
testimony  of  plaintiff  and  others  that  no  warn- 
ing was  given  that  the  elevator  was  about  to 
be  started  held  to  make  a  question  for  the  jniy. 
—Kentucky  Midland  Coal  Go.  v.  Vincent.  166 
S.  W.  815. 

{286  (Ey.)  In  Kentucky,  where  there  Is  no 
statutory  requirement  that  revolving  belts  and 
gears  be  covered,  it  is  not  negligence  per  »e  for 
a  master  to  operate  such  belting  and  gears 
without  covering,  but  it  is  a  question  of  fact 
in  each  case  whether  be  exercised  ordinary  car* 
to  provide  a  reasonably  safe  place  for  work.— 
Job  Iron  &  Steel  Co.  v.  Layne.  166  S.  W.  978. 

I  286  (Tex.CIv.App.)  It  could  not  be  said  as  a 
matter  of  law  that  if  a  railroad  was  not  negli- 
gent in  failiog  to  inspect  and  repair  a  defective 
car  door,  which  came  open  and  struck  a  brake* 
man,  it  was  negligent  in  failing  to  use  due  care 
to  close  and  fasten  the  door  when  the  train 
started  on  its  trip.— Kansas  City  Southern  Ry. 
Go.  V.  Carter,  166  S.  W.  115. 

{286  (Tex.Civ.App.)  In  railway  engineer's 
action  for  Injortes  cansed  by  slipping  on  run- 
ning board,  evidence  hM  to  make  a  question  for 
the  jury  as  to  the  company's  negligence  in  per- 
mitting oil  to  be  on  the  running  board. — Gulf, 
O.  ft  S.  F.  R^.  Co.  V.  Riordan,  166  S.  W.  133. 

1 386  (Tez.Civ^pp.)  In  an  actios  for  inju- 
ries to  an  employe  while  assisting  in  canyiDr 
a  tie,  caused  by  the  coemploy^s  droppiug  it 
nnder  orders  of  the  foreman,  evidence  heU  that 
the  qneetion  of  the  negligence  of  the  foreman 
was  for  the  jury.— Houstm  ft  T.  G.  B.  Ga  v. 
Coleman,  166  8.  W.  685. 

S  286  CCex.Civ.A'pp.)  In  an  action  for  perwHt- 
al  injuries  received  by  a  railroad  construction 
employ^,  the  question  whether  the  engineer  of 
the  train  which  struck  plaintiff  did  see  him 
held,  nnder  the  evidence,  to  be  a  question  for 
the  jury,  notwithstanding  the  denial  of  tiie  en- 
gineer that  he  saw  the  plaintiff.— Angelina  ft 
N.  H,  R.  Co.  V.  Due,  166  8.  W.  918. 

{  287  (Tex.Civ.App.)  Where,  in  an  action  for 
injuries  to  a  section  hand  while  attempting  to 
remove  a  hand  ear  from  the  track,  the  evidenre 
showed  that  a  car  weighed  lUiont  300  poondst 
and  that  one  person  could  take  a  car  off  the 
track,  and  that  three  men  were  engaged  in  i«- 
moving  the  car,  the  issue  of  the  carrier's  neiU- 
gent  failure  to  furnish  a  sufficient  number  of 
men  to  handle  the  car  with  safety  was  not 
raised.— Missouri,  O.  ft  G.  Ry.  Gow  T.  Borins, 
166  S.  W.  76. 

1 288  (MD.App.)  Where  an  employer  assored 
an  employe  that  a  place  was  safe,  it  was  a  ques- 
tion for  the  jury  whether  the  anploye  assumed 
the  risk  of  injury  from  the  unsan  condltica  <d 
such  place.--Botai  v.  Sheffield  Ics  Oo^  166  S. 
W.  sfe, 

{  289  (Ry-)  On  evidence  in  an  action  bj  a 
servant  16  years  of  age  tw  iajoir  hy  being 


Digitized  by 


Coogle 


1277 


INDBIX-DIQBST 


caught  in  a  disconnected  belt  hanging  over  a 
moving  abaft  while  engaged  in  "drosaing"  the 
pota  in  a  galvanized  ahect  metal  factorf ,  AeM, 
that  the  question  whether  he  was  working  with- 
in the  Mope  of  his  employment  was  for  the  jury. 
—Job  Iron  &  Steel  Co.  v.  Layne,  166  S.  W.  978. 

I  289  (TBx.Civ.App.)  Under  Rev.  St  1611,  art. 
6m5,  whether  engineer,  who  had  been  promised 
that  equipment  for  operating  blow-off  cock  from 
the  cab  would  be  inBtalled,  assumed  the  risk  of 
injurr  in  operating  it  from  the  running  board 
held  for  the  jury  as  a  anestion  of  contributory 
negligence.— Gul^  U  &  S.  F.  By.  Co.  t.  Rlordan, 
166  S.  W.  133. 

S  2S9  (Tex.CiT.App.)  A  railroad  constmctioa 
employ^  was  not  negligent  as  a  matter  of  law, 
in  stepping  upon  the  track  in  front  of  a  work 
train  which  was  standing  still  at  the  time,  and 
in  proceeding  down  the  track  toward  the  water 
barrel  witbout  lookintc^^k,— Angelina  ft  M.  B. 
R.  Co.  V.  Due,  lee  S.V7WL8. 

I  291  (Mo.App.)  An  instruction,  in  an  action 
for  the  deatJi  of  a  coal  miner,  which  submitted 
the  issue  whether  deceased  was  killed  by  a  fall 
of  rock  because  of  defendant's  negligence,  with- 
out reference  to  whether  it  was  at  bis  work- 
ing place,  where  he  was  required  to  repair  the 
roof,  which  was  the  main  point  in  controversy, 
was  erroneous. — Goode  Central  Coal  &  Coke 
Co.,  166  S.-W.  844. 

{291  (Tex.GiT.App.)  In  railway  engineer's 
action  for  injuries  caused  by  slipping  on  run- 
ning board,  eTldence  held  to  justify  snbmission 
of  issue  as  to  a  defect  in  the  air  pump  permit- 
ting oil  to  escape.— Gulf,  C.  &  S.  F.  By.  Co. 
T.  Bioraan,  166  S.  W.  133. 

S  291  (Tex.CiT.App.)  In  an  action  for  injuries 
to  an  employ^  from  the  negligence  of  the  fore- 
man giving  an  improper  order,  a  charge  direct- 
ing a  verdict  for  the  employer  if  an  ordinarily 
prudent  person,  under  same  circumstances, 
would  have  given  the  order,  and  that,  though 
the  foreman  gave  the  order,  that  fact  alone  was 
not  negligence,  did  not- shift  to  the  employer  the 
burden  of  proving  freedom  from  negligence. — 
Houston  &  T.  C.  R.  Co.  t.  Coleman,  166  S.  W. 

ess. 

f  293  (Mo.App.)  Where  an  employ^  suing  for 
a  personal  Injury  charged  that  the  employer 
was  negligent  in  not  maintaining  a  platform, 
properly  guarded,  and  suitable  ligfats,  an  in- 
BtructioD  requiring  a  finding  that  the  employer 
famished  a  reasonably  safe  place  to  work  and 
available  lights  to  prevent  a  recovery  was  er- 
roneous.—Burrows  V.  Likes,  166  S.  W.  643. 

i  293  (Mo.App.)  In  an  action  for  the  death 
of  a  coal  miner,  an  instruction  Bubmltting  to  the 
jury  the  question  whether  deceased  was  killed 
where  defendant  was  required  to  repair  the 
roof,  without  defining  such  duty  in  that  or  any 
other  instruction,  was  erroneous. — Goode  v. 
Central  Coal  &  Coke  Co.,  166  S.  W.  844. 

I  293  (Tex.Civ.App.)  Where,  in  an  action  for 
Injuries  to  plaindn  while  assisting  in  setting 
in  place  an  electric  light  pole,  the  court  sub- 
mitted the  issue  of  the  employer's  n^^iigence  in 
selecting  the  tools  for  plaintiff  and  his  cocmploy- 
£8,  refusal  to  direct  the  jury  not  to  consider  as 
a  ground  of  negligence  the  failure  to  select  an- 
other method  of  doing  the  work  was  not  erro- 
neous.—Texas  Power  &  Light  Co.  v.  Burger,  16<i 
S.  W.  680. 

I  293  (Tex.Civ.App.)  In  an  action  for  injuries 
to  a  railroad  construction  employ^,  a  charge 
that  it  was  the  duty  of  the  engineer  and  fireman 
in  charge  of  the  train,  before  starting  the  same, 
to  give  warning,  such  as  by  ringing  the  bell  or 
blowing  the  whistle,  is  not  erroneous,  as  re- 
quiring warning  to  be  given  in  one  of  those 
two  ways.— Angelina  &  N.  B.  R.  Co.  t.  Due,  166 
8.  W.  918. 

1 296  (Tex.Civ.Apn.)  Where  an  employ*,  act- 
ing under  orders  of  the  vice  principal  who  di- 


rected tiie  work,  neither  did  nor  omitted  to  do 

anything  which  could  contribute  to  an  accident 
causing  injury  to  him,  the  issne  of  contributory 
negligence  was  not  in  the  case.— Texas  Power  « 
Light  Oo.  T.  Burger,  166  S.  W.  680. 

S  298  (Tex.ClT.App.)  An  employd,  sustaining 
a  personal  injury  negligently  inflicted,  cannot 
recover  for  injunes  sustain^  in  a  pnor  acci- 
dent, and,  unless  the  jury  can  determine  what 
portion  of  the  injuriea  were  occasioned  by  the 
negligence  complained  of,  and  what  was  occa- 
sioned by  the  prior  accident,  there  can  be  no  re- 
covery.—Texas  Powu  ft  Ught  Co.  T.  Burger, 
166  S.  W.  680. 

IV.  ZJABDUTIES  FOB  HTJUBIES  TO 
TBIBD  PERSONS. 

(A)  Aeta  or  Oaaliiaitnis  wt  Svrrut. 

{301  (Ark.)  Those  who  let  an  antomobilB 
with  a  chauffeur  to  drive  the  hirer  and  bis  guesta, 
be  having  no  aathority  over  the  chauffeur,  except 
to  direct  where  the  car  shall  be  driven,  are  liable 
as  master  for  the  n^gence  of  the  driver,  where- 
by the  occupants  are  injured;  their  duty  not 
being  limited  to  care  in  selection  of  a  car  and 
drlTer.— Forbes  t.  Beinman  ft  WoUort,  166  S. 
W.  568. 

S30i  (Tenn.)  A  slater  owning  sm  atttomobfle 
jointly  with  her  brother  held  liable  for  injuries 
caused  bv  the  negligence  of  the  chauffeur  jointly 
employed  and  paid,  tlioogh  the  chauffeur  was 
on  his  way  to  take  the  brother  home  from  work. 
-Goodman  t.  Wilson,  166  S.  W.  752. 

The  doctrine  of  respondeat  superior  applies 
only  when  the  relation  of  master  and  servant 
is  shown  to  exist  between  the  wrongdoer  and 
the  persm  shown  to  be  charged  with  the  in- 
jury resulting  from  the  wrong,  and 'in  respect 
of  the  very  transaction  out  of  which  the  in- 
jury  arose.— Id, 

§  302  (Tenn.)  That  a  driTer  of  an  automobile 
was  defendant  s  servant  will  not  make  defend- 
ant liable,  unless  it  is  further  shown  that  at 
the  time  of  the  accident  the  driver  was  in  the 
master's  business,  and  acting  within  the  scope 
of  his  employment.— Goodman  t.  Wilson,  166 
S.  W.  752. 

i  302  (Tex.Giv.App.)  A  master  Is  liable  for  in- 
juries caused  bv  the  negligence  of  a  servant 
while  acting  wltntn  the  scope  of  hia  employment 
and  it  is  immaterial  that  the  negligence  of  a 
volunteer  or  an  nnauthorisedperson  co-operated 
with  that  of  the  servant — Weinstein  t.  Acme 
Laundry,  166  S.  W.  126. 

I  306  (Ky.)  The  master  is  liable  for  the  wiU- 
ful  and  malicious  acts  of  his  servanU  done 
in  the  course  of  the  employment  and  within 
the  scope  of  the  servant's  authority,  but  not 
where  the  servant  steps  aside  to  aeeomdiish 
some  purpose  of  his  own. — Chesapeake  &  O. 
Ry.  Co.  V.  Ford,  166  S.  W.  605. 

MATERIALITY. 

See  Criminal  Law,  |  396. 

MEASURE  OF  DAMAGES. 

See  Damages,  {{  100-1^. 

MECHANICS'  LIENS. 

See  Appeal  and  Error,  {{  602,  909;  Subroga- 
tion, {  1. 

VH.  ENFOBOEMENT. 

{291  (Tex.Civ.App.)  Where,  in  a  suit  to  fore- 
close a  mechanic's  lien,  it  was  averred  that 
the  land  was  owned  by  **A.  ft  L.  August,  by 
said  A.  August  and  by  said  !«.  August"  a  Judg- 
ment foreclosing  the  lien  on  the  land  <»  A. 
August  was  proper.— August  v.  Oamer  Co.,  166 
S.  W.  1187. 
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Vm.  rNDEMKITT  AGAINST  IJEKS. 

8312  (Mo.App.)  Where  building  contract  re- 
qnired  contractor  to  reimburse  owner  for  claims 
paid  by  iiim  "after  all  payments"  were  made  to 
the  contractor,  owner  held  entitled  to  reimburse- 
ment, though  be  had  a  small  balance  due  the 
contractor  in  his  tumds  when  served  with  notice 
of  a  claim.— Hiller  T.  Daman,  166  S.  W.  869. 

{313  (Mo.App.)  A  building  contractor's  bond 
which  binds  the  contractor  and  his  sureties  to 
pay  for  all  mateiials  used  in  the  building,  to 
preserve  the  building  frc»n  Hena,  ie  intended  for 
the  benefit  of  the  owner  of  the  property,  and 
not  for  the  benefit  of  materialmen,  and  the  lat- 
ter cannot  sue  thereon. — Uhrich  v.  Globe  Sure^ 
Co.  of  Kansas  City,  166  8.  W.  846. 

MEMORANDA. 

See  Appeal  and  Error,  i  1048:  FrandB,  Statute 
of,  f  110;  Witnesses,  i  255. 

MENTAL  CAPACITY. 

Sm  WiUs,  S  21. 

MENTAL  SUFFERING. 

S«e  X>amage8,  U  149i>  16S. 

MERGER. 

See  Contracts,  §  245 ;  Estates,  8  10. 

MEXICAN  GRANTS. 

See  Public  Lands,  88  198.  210,  228. 

M4NE$  AND  MINERALS 

■See  Master  and  Servant,  H  118,  189.  204,  265, 
l>Tt>,  291,  2i)3;  Public  Lands,  f  173;  Quiet- 
ing Title,  8  12. 

MINORS. 

See  Infanta. 

MISREPRESENTATION. 

See  Corporations,  8  80 ;  Deeds,  S  70 :  E^^Idence, 

} 484;   Exchange  of  Property,  S  3;  Fraud: 
naurance.  88  236,  723;  Release,  8  59;  Sales. 
88  68,  130;  Vendor  and  Purchaser,  88  88,  44. 

MISTAKE. 

See  Deeds,  8  08;  Limitation  of  Actimu,  |  96. 

MODIFICATION. 

See  Vendor  and  Purchaser,  g  82, 

MONEY  PAID. 

8  9  {Tez.CfT.App.)  Wlwre  an  action  for  mon- 
ey paid  for  freight,  unloading,  and  demurrage 
charges  was  baeed  on  defendant's  implied  prom- 
ise to  reimburse  plaintiff,  and  the  undisputed 
teatimimy  idiowed  that  defendant  had  agreed  to 
pay  the  aame.  a  judgment  for  plaintiff  was  au- 
thorized, thouRh  a  telegram  from  defendant  to 
plaintiff  directed  unloading  and  promised  reim- 
bursement for  "freight  charges. '— Menefee  t. 
Bering  Mfg.  Co..  166  S.  W.  365. 

MONOPOLIES. 

See  Contracts,  {  117. 

II.  TRUSTS  AND  OTHER  COHBIITA. 
TIONS  IH  RESTRAINT 
OF  TRADE. 

8  12  (Tex.Civ.App.)  A  lessor's  agreement  that 
he  would  not  allow  any  cold  drink  stands, 
shows,  exhibitions,  dance  halls,  or  platforms  on 
the  land  he  owned  within  400  yards  of  the  leas- 
ed lane],  or  allow  any  use  of  such  oonticiious 
land  antagonistic  to  the  purpose  and  welfare 


of  the  lessee,  held  not  to  violate  ReT.  St.  19m 
arts.  7796-7809.  defining  and  prohibiting  trusts, 
monopolies,  and  conspiracies  againat  trade.— 
Edwarda  T*  Old  Settlers'  Aas'n,  106  S.  W.  423. 

MORTGAGES. 

See  Acknowledgment,  4  62;  Adverse  Posses- 
sion, 8  40;  Chattel  Mortgages;  I>e»cent  and 
Distribution,  §  ii'2;  Estoppel,  8  75:  Fraud,  t 
30;  Husband  and  Wife.  8.138;  Inaarasce,  {l 
228,  233:  Judgment,  8  736:  Limitation  of 
Actions,  8  167;  Principal  and  Surety,  i  194; 
Wills,  i  744. 

XV.  RIOHTS  AND  LXABXLfTIBB  OF 

PARTIES. 

8  188  (Mo.App.J  Where  the  owner  of  land 
placed  in  possession  one  who  held  notes  whicb 
were  valid  obligatioaa,  and  were  secured  by  s 
deed  €tt  trust,  such  person  is  entitled  to  possev 
sion  as  againat  tiie  owner  and  all  others  except 
a  prior  lienor.— Hardwlcke  t.  Bamea,  16ft  S. 
W.  826. 

VH.  PAYMENT    OR  PERFOZtlCAHCE 
OF  CONDITION,  REX^ASE, 
AND  SATISFACTION. 

8  308  (Mo.App.)  Where  a  mortgi^e  is  giren  to 
secure  the  debt  of  another  for  which  the  mort- 
gagor assumes  liability  as  surety,  a  judgment  in 
an  action  on  the  principal  obligation  which  dis- 
chai*ged  the  surety  because  of  an  extension  of 
time  also  discharges  the  mor^ge.— Hardwicke 
7,  Barnes,  166  S.  W.  826. 

X.  FORECLOSURE  RT  ACTXOH. 
(B)  RlKtat  to  Foreelose  mm* 

8  414  (Atk.)  Kirby'a  Dig.  8  &415.  providiss 
that,  before  any  mortgagee  shall  foreclose  a 
mortgage  or  deed  of  trust  of  personal  propertj", 
he  shall  deliver  a  verified  statement  of  account 
to  the  mortgagor,  has  no  application  to  muit- 
gage  or  deed  of  trust  of  jrekl  property. — Blake 
V.  Askew,  166  S.  W.  965. 

8  415  (Ark.)  Where  defendants'  debt  to  B. 
was  assumed  by  complainants  as  a  part  of  the 
consideration  for  a  deed  of  trust,  and  defend- 
ants were  released  from  liability  to  B.,  com- 
plainants were  entitled  to  foreclose  the  deed  for 
an  amount  including  the  debt  due  to  B..  though 
it  was  understood  by  agreement  between  com- 
plainants and  B.  that  his  debt  should  not  bf 
paid  until  the  other  indebtedness  was  satisfied. 
—Blake  T.  Askew,  166  S.  W.  965. 

Where  complainants  assumed  certain  indebt- 
edness of  defendants  to  B.  and  others  as  a  part 
of  the  consideration  for  a  deed  of  trust,  it 
immaterial  to  complainants'  right  to  foreclo** 
that  B.  joined  defendants  in  the  note  secured  by 
the  deed.— Id. 

In  a  suit  to  foreclose  a  deed  of  trust  executed 
in  part  to  secure  an  account  for  goods  fnmiKli- 
ed,  it  was  no  defense  that  complainants  clianed 
for  the  goods  a  price  more  tsan  10  per  cent 
greater  than  they  usaally  sold  the  same  goods  to 
ottiers  for  cash.— Id. 

(K)  DeaeleMQT  Fesvoml  UaMllty. 

8  559  (Ark.)  Where  complainants  assumed  « 
debt  from  defendants  to  B.  as  a  part  of  the  coo- 
sideration  for  a  deed  of  trust,  and  B.  released 
defendants  from  liability,  he  was  required  to 
look  alone  to  complainants  and  the  secarily  M 
payment,  and  was  not  entitled  to  a  personal 
judgment  against  defendants  in  a  suit  to  fur^ 
close  the  deed.— Blake  Aakev,  166  S. 
JX15. 

Where  complainants  assumed  a  debt  owia)c  hj 
defeadants  to  B.  as  a  part  of  the  consideratici^ 
for  a  deed  of  trust,  complainants  were  not  en- 
titled to  a  personal  judgment  against  defendtan 
for  such  d«At  in  a  suit  to  foreclose  tbe  deed.-Jl 

MOTION  PICTURES. 

See  Exemptions,  88  18,  4IL^  . 
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MOTIONS. 

See  Appeal  and  Error,  (  1127;  GoDttnnaDce ; 
Costs,  I  273;  Criminal  Law,  88  915-971, 
1048;  DiBmissal  and  Nonsuit,  S  el;  Uigh- 
wa.ys,  I  72 ;  Indictment  and  Information,  S 
X37;  Judgment,  |i  153,  259,  334;  JusUces 
of  the  Peace,  |  180;  New  Trial.  8  99; 
Pleading.  fS  364,  369:  Trial.  H  89,  91.  105, 
420;  Venue,  |8  46,  75. 

MULTIFARIOUSNESS. 

Bee  Pleading.  |  406. 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  SI  171,  909,  10S3 ;  Con- 
tinuance, Jl  17 ;  Costs,  f  96 :  Counties ; 
Death.  |  33 ;  Dedication,  8  19 ;  Eminent  Do- 
main, St  101,  203:  Evidence,  $8  83,  536: 
Gaa;  Highway*.  |l  90,  95;  Mandamus,  | 
115;  Pleading,  1  %;  Schools  and  School 
Districts;  Street  Railroads:  Trial,  8,260; 
Waters  and  Water  Courses,  88  206,  209. 

I.   CBEATIOM.  AI.TZ:RATI0N,  EXIST- 
ENCE. AMD  DISSOLUTION. 

CB)  T«rrUon«l  Kxtcnt  aud  SabdlTlslo**, 
Annraatlomi  CoMBolldatloB.  and 
DlTliiton. 

K  33  (Ky.)  In  view  at  Civ.  Code  Prac.  I  36Ta, 
siibsec  5.  and  of  Ky.  St.  8  3665,  requiring  the 
answer  m  proceedings  to  remonstrate  against 
annexing  territory  to  a  town,  etc.,  to  bo  filed 
witbin  20  days  after  service  of  summons,  the 
fact  that  a  demurrer  to  the  petition  was  filed 
with  the  answer  oa  September  lOtb,  in  an  action 
to  remonstrate  against  annexation  of  territory 
to  a  town,  would  not  postpone  the  case  for  triaJ 
until  the  Noveluber  term.— I'reiton  v.  Town  of 
Paintsville.  166  S.  W.  188. 

It  is  the  policy  of  the  law  to  dispose  of  pro- 
ceedings remonstrating  against  the  annexation 
of  territory  to  a  town,  etc,  as  promptly  as  the 
oircumstances  pennit— Id. 

Kvidenre,  in  a  proceeding  to  remonstrate 
against  the  annexatioii  of  territory  to  a  town, 
held  to  show  that  annexation  would  be  for  the 
best  interest  of  the  town,  and  cause  no  material 
injury  to  property  owners  within  the  annexed 
territory.— Id. 

IV.  PBOOEEDIMG8  OF  flOmrOIXi  OB 
OTHER  OOVEBNIMO  BODY. 

(B>  OrdlMMas  aaA  Br-Iiawa  la  OeaavaL 

8  (05  (Ky.)  That  the  language  of  the  enacting 
clauseb  of  certain  ordinances  did  not  literally 
follow  Ey.  Sl  8  3638,  providing  that  the  form 
shall  be,  "The  city  conncil  of  the  city  of 


do  ordain  as  follows,"  did  not  Invalidate  tbem, 
where  every  word  of  the  prescribed  form  was 
used,  though  in  a  different  arrangement;  the 
form  adopted  being  substantially  the  same  as 
prescribed.— Fowler  v.  City  of  Oakdale,  166  S. 
W.  195. 

8121  (Ky.)  An  objection  that  an  ordinance 
imposing  a  fine  for  violations  is  invalid  may  be 
made  in  a  prosecution  to  enforce  it,  notwith- 
standing Kv.  St.  8  86.^9.  aatborizing  tbe  trial 
of  the  validity  or  constitutionality  of  ordinances 
by  prohibition.  In  view  of  Const  8  14,  guar- 
anteeing a  remedy  by  doe  course  of  law.— United 
Fuel  &  Gas  Co.  v.  Commonwealth,  166  S.  W. 
783. 

IX.  PUBLIC  nCPBOVEMENTS. 

t&)  Power    to    Make    Improveaaeats  or 
Grant  Aid  Therefor. 

S284  (Mo.App.)  A  provision  in  a  street  im- 
provement ordinance,  that  a  committpe  of  tbe 
council  might  make  alterations  either  before  or 
after  the  commencement  of  the  work  was  in- 
Talid  ai,  a  delegation  to  a  committee  of  tbe 


power  conferred  by  statute  on  the  conndL— 
Grats  T.  aty  of  Kbkwood,  166  8.  W.  319. 

(B)  Frellmlnarr   ProeeedlsKa  and  Ordl- 
■aneoM  or  Reaolatloni. 

8  293  (Mo.)  Under  Rev.  St.  1909,  8  9411,  pro- 
viding that,  when  the  board  of  aldermen  snail 
deem  it  necessary  to  improve  any  street,  it  shall 
declare,  by  resolution  published  for  two  weeks, 
that  such  work  is  necessary,  a  resolution  which 
does  not  contain  information  as  to  the  kind  of 
paving  contemplated  is  insnfflclent— Phoenix 
Brick^jc  Construction  Go.  t.  Qentzy  County, 
166  S.  W.  3034. 

B  296  (Mo.AppJ  The  mayor  of  a  city  when 
acting  as  the  officer  to  make  and  file  an  esti- 
mate of  the  cost  of  a  street  improvement  as  re< 
quired  by  Sev.  St.  1009,  I  9407,  may  consult 
an  engineer  and  adopt  as  nis  own  an  estimate 
prepared  wholly  or  in  part  by  the  engineer, 
provided  he  gives  the  matter  such  attention  that 
the  estimate  filed  reflects  bis  own  judgment.— 
OratB  T.  Git7  of  Kirkwood,  166  S.  W.  319. 

Where  a  cl^  has  no  city  engineer,  the  mayor, 
thongh  not  an  engineer,  may  be  designated  by 
the  council  as  the  officer  to  make  estimates  of 
the  cost  of  street  improvements,  within  Rev. 
St  1900,  i  9407.  providing  that  estimates  shall 
be  made  by  the  city  engineer  or  other  proper 
officer. — Id. 

8  296  (Mo.App.)  Under  Rev.  St  1909,  S  8838, 
providing  for  street  grading,  an  accarate  esti- 
mate of  tbe  cost  la  not  a  condition  precedent  to 
the  letting  of  a  contract,  and  tax  bills  are  not 

void  merely  because  they  exceed  the  estimated 
cost.— Kelley  v.  Morton,  im  S.  W.  840. 

8  303  (Mo.App.)  The  invalidity  of  a  provision 
in  a  street  improvement  ordinance,  emI>odied  in 
the  contract  for  the  work,  that  a  committee  of 
the  council  might  make  alterations  in  the  work, 
did  not  Invalidate  the  entire  ordinance  or  the 
contract— Grata  v.  City  of  Kirkwood,  166  S. 
W.  319. 

S304  (Ho.App.)  A  provision  in  a  street  im- 
provement orainance  that  a  committee  of  the 
conncil  might  make  alterations  In  the  grade, 
plan,  or  dimensions  of  the  work,  either  before 
or  after  the  commencement  of  the  work,  was 
invalid,  because  violative  of  the  statute,  as  at- 
tempting to  authorise  changes  after  the  ad<^ 
tion  of  plans  and  specifications. — Grata  T.  City 
of  Kirkwood,  166  S.  W.  319. 

8  314  (Mo.App.)  Where  a  board  of  public 
works,  after  overruling  objections  to  the  improve- 
ment of  a  street,  directed  the  refiling  of  a  prior 
petition  for  the  improvement  signed  by  a  major- 
ity in  front  feet  of  the  property  owners  to  be 
ast^essed.  designating  the  material  desired,  and 
from  this  determined  that  the  property  owners 
had  selected  the  matsrlal  without  waiting  the 
required  IS  days  for  such  selection  provided  by 
Laws  1903,  p.  62,  I  8,  the  proceedings  for  tiie 
improvement  were  lnvalld.—Gushing  v.  Petrie, 
166  B.  W.  848. 

(C)  Oontraota. 

8340  (Mo.App.)  A  contract  for  a  street  Im- 
provement, wbich  fixed  the  price  as  that  named 
in  the  bid,  which  in  turn  named  figures  on  vari- 
ous items  at  so  much  per  unit,  but  without 
ing  the  price  of  various  items  of  the  work  or  the 
total  sum,  is  not  invalid  as  providing  for  a  con- 
tract price  in  excess  of  the  estimate,  contrary 
to  Rev.  St  1909,  |  0407,  though  the  price  bid 
per  unit  on  one  of  the  ItemR  was  greater  than 
the  estimate,  where  the  price  on  other  units 
was  lower. — Gratz  v.  City  of  Kirkwood,  166  S. 
W.  319. 

8  359  (Mo.App.)  The  rule  that  the  mandatory 
provisions  of  the  statute  governing  street  im- 
provements and  the  iimuance  of  special  tax  bills 

to  pay  therefor  must  be  fully  complied  with 
does  not  permit  the  raising  of  objections  of  a 
purely  technical  character,  where  the  contract- 
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or  did  the  work  in  «K>d  faitit,  and  where  the 
subetantial  rigbta  of  the  citizena  were  folly 
safeguarded.— Grata  T.  Oity  of  Klrkwood,  166 

S;  W.  819. 

(B)  Aafl«flUKtt«t*  for  Beneflta,  umA  Bjaelml 
Tmxe«> 

§414  (Ky.)  Where  a  fill  to  protect  a  city 
from  overflow  and  the  improvement  thereof 
with  macadam  were  paid  for  by  a  bond  issue, 
a  flubsequent  improvement  by  a  granite  pave- 
ment was  an  "original  constmctioir'  witliin  Ky. 
St.  H  2838,  2834,  so  that  the  cost  thereof  was 
properly  charged  on  the  abutting  property.— 
City  of  IxiuigviUe  v.  Stoll,  166  S.  W.  811. 

{429  (Mo.App.)  Where  only  a  narrow  strip 
of  a  tract  of  unplatted  land  fronted  on  a  street 
improvement,  the  whole  tract  was  subject  to  as- 
sessment for  the  improvement,  under  Bev.  St. 
1909,  SI  8709,  8710 ;  but  the  estimated  benefits 
must  be  coufiiied  to  the  portion  fronting  on  the 
improvement.— Rackliffe-Oibstm  Const  Co.  -v. 
Zeilda  Forsee  Inv.  Co.,  166  S.  W.  849. 

I486  (Tex.Civ.App.)  The  provirion  of  Rev. 
St  1911,  art  1013,  that  no  assessment  for  the 
improvement  of  streets  shall  be  made  a^ainHt 
any  property  abutting  until  a  fair  hearing  shall 
have  first  been  given  does  not  apply  to  the  prop- 
erty of  street  railroads,  although  the  provision 
that  the  governing  body_  of  the  ci^  shall  by 
ordinance  adopt  regulations  for  hearings,  and 
notice  is  applicable. — Texas  BitulitMc  Co.  v. 
AbUene  St  Ry.  Co.,  166  S.  W.  483. 

X.  POI.ICE  POWER  Ain>  REGUUU 
TIOKI. 

(A)  DeleffAtloa,  Htztenti  and  Blxerelae  of 

Power. 

I  S90  (Ky.)  Ky.  St.  |  3637,  subd.  7,  authoris- 
ing conncifs  of  cities  of  the  fifth  class  to  enact 
local,  police,  sanitary,  and  other  reicnlationB  not 
conflicting  with  general  laws,  held  to  embrace 
only  matters  as  to  which  the  council  is  author- 
ized to  legislate.— United  Fuel  &  Gas  Co.  v. 
ConmiQnweaUh,  166  S.  W.  783. 

ZH.  TOBTS. 

(B)  Aeta    •*    Oaaiaalona    of    Oflleeni  or 

Aireats. 

1 753  (Tex.GIv.App.)  Wh«e  the  aervants  of  a 

municipality  n^Uirently  made  an  opening  in  the 
fence  of  a  railroad  company,  and  a  horse  which 
strayed  through  the  opening  was  killed  on  the 
tracks,  the  municipality  is  not  liable  to  the 
railroad  company,  unless  the  making  of  the 
opening  was  within  the  scope  of  the  authority 
of  its  agents.— Chicago,  B.  I.  &  O.  By.  Co.  v. 
Porter,  166  8.  W.  37. 

(O)  OefectN  or  Obstraotlona  Ib  Streets 
and  Other  Pnbllo  Way** 

I  759  (Mo.App.)  Wliere  a  strip  in  the  center 
of  a  platted  street  had  been  cut  down  to  the  es- 
tablished grade,  leaving  the  remainder  thereof 
about  six  feet  above  the  gradCj  the  city  extended 
no  invitation  to  use  that  portion  which  had  not 
been  graded,  and  was  not  liable  for  injuries  to 
one  coming  down  a  path  from  the  top  of  the 
bank  to  the  graded  portion  of  the  street. — Rob- 
inson V.  Kansas  City,  106  S.  W.  343. 

8  762  (Ky.)  A  city  is  not  the  insurer  of  the 
safety  of  persons  who  travel  its  sidewalks,  and 
is  not  liable  in  damages  for  injuries  caused  by 
the  thoughtlessness  or  negligence  of  travelers. 
—Town  of  Elsmere  v.  Tanner,  166  S.  W.  220. 

1763  <Ky.)  All  towns  and  cities  mast  exer- 
cise ordinary  care  to  keep  their  streets,  side- 
walks, and  public  places  in  a  reasonably  safe 
condition  for  public  travel  by  persona  ezeroia- 
ittg  ordinary  care  for  their  own  safety.— Town 
of  Elsmere  v.  Tanner,  166  S.  W.  220. 

^  768  (Ky.)  The  construction  of  a  sidewalk 
with  its  edge  about  four  inches  above  the  sur- 
face of  the  ground  at  the  side  of  the  walk  does 
not  render  the  walk  unsafe  for  travel,  so  aa  to 
make  the  town  llabla  tor  injuries  received 


one  who  etepped  oS  the  walk.— Tawn  of  Els- 
mere v.  Tanner,  166  S.  W.  220. 

{796  (Ky.)  Neither  the  fact  that  a  sidewalk 
was  constructed  upon  an  «mhankment  2  feet 
high,  with  a  gentle  slope  of  8)4  feet  to  the  bot- 
tom thereof,  nor  that  tiie  wilk  warn  about  4 
inches  above  the  level  of  the  top  of  the  embank- 
ment, make  flie  place  a  dangerous  one  so  as  to 
require  the  erection  of  barriers  by  the  town  for 
the  protection  of  persons  usinK  the  walk- 
Town  of  Elsmere  t.  Tanner,  166  8.  W.  220l 

I  816  (Mo.App.)  In  an  action  for  Injuries  to 
plaintiff  by  a  fall  on  a  sidewalk,  an  objection 
that  she  pleaded  a  cause  of  action  in  that  thr 
walk  was  defective  from  snow  and  ice  thereon, 
but  was  permitted  to  recover  because  of  def^?cii 
In  the  original  construction  cKf  the  walk.  htU  an- 
sustainable.- Beet  T.  City  of  8t  Joaeph,  166  S. 
W.  817. 

1819  (Mo.App.)  Evidence  in  an  action 
against  a  city  f^r  injuries  claimed  to  have  lieea 
caused  by  stepping  through  a  rotten  erosdng 
board  held  to  sustain  a  finding  that  plaintiff  wss 
injured  as  claimed,  and  not  l>y  stepping  into  a 
hole  on  her  own  premises. — ^Wlilia  v.  City  of 
Browning,  166  S.  W.  1070. 

1821  (Ky.)  While  no  hard  and  fast  rule  for 
measuring  the  duty  of  a  town  to  keep  its  side- 
walks  in  reasonably  safe  condition  for  travel 
can  be  laid  down,  and  the  question  is  ordinarily, 
therefore,  one  for  the  jury,  where  there  can  be 
no  reasonable  difference  of  opinion  as  to  the 
safety  of  the  walk,  the  court  should  rule  apoa 
the  issue  as  a  matter  of  law.— Town  of  Elsmen 
V.  Tanner,  166  8.  "W.  220. 

§821  (Ky.)  Where,  in  an  action  against  a 
city  and  its  subcontractor  for  the  death  of  a 
horse  on  a  defective  street  there  was  evidence 
of  some  negligence -of  the  city  and  its  subcon- 
tractor, hut  the  driver  might  have  known  of  the 
coiidition  of  the  street  or  the  horse  might  have 
been  driven  to  death,  the  court  properly  directed 
a  venUct  for  defendants.— BusseU  v.  City  d 
Ashland,  166  S.  W.  871. 

1 822  (Mo.App.)  In  an  action  for  injuries  ts 

a  pedestrian  by  falling  on  snow  and  ice  on  a 
sidewalk,  an  instruction,  that  before  plaintiff 
could  recover  the  jury  must  find  that  ridge^ 
knots,  and  lumps  of  tee  on  the  sidewalk  caused 
it  to  be  dangerous  and  nnsafe  and  was  the  im- 
mediate cause  of  plaiDtiCTs  fall,  held  to  include 
the  defense  that  the  defect  was  not  the  snow 
and  im  but  a  defect  in  the  otigiDal  cooatructka 
of  the  walk.— Best  t.  Gtty  of  St  Joaeph,  166  &. 
W.  817. 

Xm.  FI80AI.  aCAKAGEMEBT.  P17B. 
UC  DEBT,  SEOITBZTZES.  AHI> 
TAXATION. 

(A>  Povrer  tm  laeav  ladebtadMe—  mmm 
poadltaroB. 

I  867  (Ky.)  Ky.  St  }  3637,  subsec  3,  anthoi^ 
izes  the  board  of  councllmen  in  cities  of  the 
fifth  class  to  publish  notice  of  an  election  to 
determine  whether  an  indebtedness  that  cannnt 
be  paid  by  the  annual  authorised  levy  dial)  be 
incurred,  oy  publication  for  two  weeBB  in  some 
newspaper  in.  or  of  general  circulation  in  the 
city,  or  by  posting  in  three  or  more  public 

g laces  therein,  in  their  discretion. — ^Fowler  t. 
lity  of  Oakdale,  166  S.  W.  195. 
Const.  I  157,  providing  that  no  dty  may  be- 
come indebted  beyraid  the  authorized  annual 
levy  "without  the  assent  of  two-thirds  of  the 
voters  thereof,**  and  E^.  St  |  3637,  subsec  3, 
using  in  the  same  connection  the  words  "two- 
thirds  of  all  the  qualified  electors  in  such  town." 
mean  two-thirds  of  the  electors  whose  votes  are 
cast  on  the  question.— Id. 

Where  196  of  228  votes  cast  at  an  election 
under  Const.  |  157  and  Kv.  St  {  3037.  subset 
3,  to  determine  whether  tiie  city  should  incur 
an  indebtedness  greater  than  Its  anntial  levenne, 
were  for  the  proportion,  it  carried  1^  much 
mwe  than  the  laquiiwl  two-thirda  rota,  tlion^ 
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438  TOtea  wan  cut  for  mayor  and  coanellmen 
at  the  same  election.— -Id. 

t  868  (K;.)  Under  Ky.  St  S  3637,  subsec.  3. 
if  a  city  vote  to  incur  a  debt  beyond  its  annual 
revenue,  the  fint  levy  for  payment  of  interest 
and  creation  of  a  sinking  fund  may  be  made 
any  time  after  tbe  election  and  before  inuance 
of  bonds,  and  the  fact  that  it  could  hare  been, 
but  waa  not,  levied  when  the  other  levies  were 
made  did  not  affect  its  validity.— Fowler  v. 
City  of  Oakdale.  166  S.  W.  195. 

Under  Const.  8  109,  a  mnnicipallty,  when 
creating  an  authoriied  "indebtednesa,''  moat 
provide  an  annual  tax  for  interest  and  sinking 
fund,  the  word  "indebtedness,"  as  used  in  sec- 
tion 157,.  authorizing  creation  of  an  "Indebted- 
ness'' by  •  two-thirds  vot^  meaning  a  debt 
created  Dj  contract,  which  la  not  created  until 
assented  to  by  a  two-thirds  vote  and  issuance 
of  bonds,  and  therefore  it  was  snffident  to  pro- 
vide such  tax  after  election  and  before  iwuance 
nt  bonds.— Id. 

(D)  Taxes  anC  Other  Revenae^  aaA  Ap- 
plteattoa  ThereoC 

}978  (Ky.)  Under  Ky.  St.  S  3542,  authoriz- 
ing to  assessment  of  unlisted  propert;?,  section 
3»44,  providing  for  the  collection  of  city  taxes, 
and  section  3546,  authorizing  suita  to  collect 
tax  bills  uncollected  on  the  first  Monday  of 
November,  a  city  could  not  sue  for  taxes  assess- 
ed in  September,  before  tbe  first  Monday  in 
November  following. — Graves  v.  City  of  Oeo^e- 
town,  168  S.  W.  969. 

XV.  AOTIOHS. 

I  1040  (Ky.)  Tbe  city  not  being  a  party  to 
proceedings  to  prohibit  enforcement  of  an  ordi- 
nance, because  of  its  Invalidity,  costs  could  not 
be  rendered  against  it— Chesapeake  ft  O.  By. 
Co.  T.  Harmon,  166  S.  W.  786. 

MURDER.  ' 

See  Homicide,  H  284,  309. 

MUTUAL  BENEFIT  ASSOCIATIONS. 

See  Insannoeg  H  696-819. 

NAMES. 

Bee  Indictment  and  Information,  f  81 ;  Trade- 
Marks  and  Trade-Names.  • 

NAVIGABLE  WATERS. 

See  Waters  and  Water  Coarses. 

I.  BIOKV8  OF  FUBUO. 

1 20  (Tex.C3v.App.)  Id  an  action  for  Injury 
to  plaintiff's  sailboat  by  defendants'  failure  to 
lift  sufficiently  high  a  lift  bridge  maintained  by 
defendants  over  a  part  of  Galveston  Bay,  the 
state  of  the  wind  and  tide  at  the  time,  as  well 
as  the  character  of  the  vessel,  should  be  con- 
sidered in  determining  the  questions  of  negli- 
gence and  contributory  negligence.— Galveston- 
Houston  Electric  By.  Co.  v.  Stauts,  166  8. 
W.  11. 

TO.  BIPAHXAN  AMD  UTTOBAL 
BIGHTS. 

1 44  fArk.)  Land  formed  by  the  shifting  of  a 
river,  the  banks  caving  in  on  one  side,  and  tbe 
receding  waters  forming  land  by  deposit  or  sedi- 
ment on  tbe  other,  is  "accretion,''^  though  the 
greater  part  was  formed  during  one  overflow 
and  the*caving  la  of  the  opposite  bank  was  per- 
ceptible at  times.— Tntterman  v.  Grier.  166  S. 
W:  749. 

NEGLIGENCE. 

See  Appeal  and  Error,  H  216,  500,  1001; 
Attorney  and  Client,      ICl,  W,.  167:  Hanks 


S' 


SS,*^??'  *  1^ ;  OarrieM,  U  134,  177, 
28p-*l6:  Damages,  {  100:  Dei&i;  i:8top^ 
lei,  S  74;  Highways,  {  181;  Master  and 
>ervant,  S|  88-306;  Municipal  Corporations. 
§S  753-822;  NaviOTble  Waters,  8  20;  Nui- 
sance, 8  6:  Pleading,  §  93;  Uailroads,  H 
25fl-47tf;  &team;  fftrelt  Riilroad%. «  9*^ 
117;  Telegraphs  and  Telephones;  Trial,  U 
191,  251, '^^m  356;  Waters  and  wkter 
Courses,  H  206,  209. 

I.  ACTS  OB  OKISSIOMS  OOMSTITUT- 
nrO  NEOUGElfOE. 
(A)  Peraoa»l  Coaaoet  In  General. 

8 1  (Tex.Civ.App.)  To  constitute  actionable 
negligence,  the  act  done  or  omitted  must  be  one 
which  a  person  of  ordinary  prudence  would  not 
have  done  or  omitted  and  from  which  it  ought 
reasonably  to  have  been  anticipated  ttiat  in- 
jury would  result,— St.  Louis  Southweatem  By. 
Co.  of  Texas  V.  Freles,  166  S.  W.  91. 

(B)  Dnnveroaa     8«bBt*uces,  HnekineR. 
»ad  Other  InstrnmentaUtlea. 

S  22  (Tenn.)  An  automobile  is  not  such  a  dan- 
gerous machine  as  would  require  it  to  be  put 
in  the  category  with  the  locomotive,  dangerous 
animals,  explosives,  and  the  like,  so  as  to  ren- 
der the  owner  liable  from  its  use. — Goodman  v, 
Wilson,  166  8.  W.  752. 

.  6  23  (Ark.)  The  rule  that  an  owner  of  prem- 
ises, who  permits  to  remain  thereon  a  danger- 
ous appliance  wfaich  is  attractive  to  children, 
is  liable  for  injuries  reasonably  to  be  anticipat- 
ed has  BO  application,  in  the  absence  of  ne^i- 

Snce  in  maintaining  the  appliance  on  the  ptem- 
».— St.  Louis.  L  M.  &  S.  By.  Co.  v.  Wag- 
goner, 166  S.  W.  948. 

1 24  (Ark.)  A  railroad  company  heUt  not  neg- 
ligent In  permitting  an  empty  alchohol  barrel 
to  remain  on  a  station  platform  at  destination 
so  as  to  render  it  liable  for  injuries  to  a  child, 
resulting  from  an  explosion  caused  by  bis  plac- 
ing a  lighted  match  over  the  bung-hole  after  re* 
moving  tbe  cork;  there  being  nothing  to  indi- 
cate to  the  earner's  servants  that  tne  emp^ 
barrel  was  dangerons.^t.  Louis,  I.  M.  &  S. 
By.  Co.  V.  Waggonw,  166  S.  W.  948. 

iO  Condition  nnA  Va*  «f  ImmA,  BvlMlava. 
nnd  Other  Str««tnrM. 

S  32  (Ky.)  Where  a  boy  who  had  brought  com 
to  a  mill  to  be  ground  was  Invited  by  the  pro- 

Erietor  to  go  into  the  boiler  room  and  warm 
imself,  the  proprietor  owed  him  a  duty  to  use 
ressonable  care  to  keep  the  premises  in  a  nf6 
condition,  but  was  not  an  insurer  of  tbe  boy*! 
safety.— Branham's  Adm'r  v.  BocUv,  166  8. 
W.  618. 

8  33  (Ark.)  Plaintiff,  who  ^ad  no  knowledge 

that  he  could  not  be  employed  as  a  fireman  on 
account  of  his  minority,  and  who  went  Into 
defendant's  railroad  yard  to  seek  employment 
of  its  master  medianic,  in  view  of  a  proved 
custom  of  master  mechanics  to  engage  firemen 
at  the  yards,  held  rightly  there.— 8t  Louis.  L 
M.  &  S.  Ry.  Co.  V.  Wirbel,  166  S.  W.  673/^ 

i  36  (Mo.App.)  The  owner  of  an  animal  which 
utrays  upon  tbe  common,  and  ia  thereby  a  ted)- 
nic-al  trespasser,  cannot  recover  damages  from 
tbe  owner  of  the  land,  where  the  animal  is  in- 
jured by  reason  of  holes,  Btructurea,  or  any- 
tliing  placed  thereon  by  the  landowner,  not  so 
closely  located  to  a  highway  that  persons  or  ani- 
mals migbtjby  a  misstep,  be  Injured.— Teague  v. 
Clemons,  166  8.  W.  641. 

n.  PBOXnCATE  CAUSE  OF  IMJUBT. 

856  (Ark.)  Where  plaintifPs  minor  son,  while 
playing  about  a  railroad  station,  placed  a  light- 
ed match  over  or  into  a  hole  in  the  of  an 
empty  alchohol  barrel,  causing  an  explosion  by 
which  he  waa  injnrpd,  the  negligence  of  the  rau- 
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road  company  in  leaving  the  barrel  ao  exposed, 
if  a.ay,  and  not  the  Degliseoce  of  the  diild  in 
placing  the  match  over  the  hole,  wu  tbe  proxi- 
mate cause  of  the  injury.— St.  LooiB,  I.  M.  A 
8.  Ey.  Co.  T.  Waggoner,  166  S.  W.  04& 

IV.  ACTIONS. 

(B)  B-vMemec. 

I  121  (Kj.)  While  nei^igence  !■  not  prenim- 
ed,  it  may  be  inferred  from  the  circumstances 
Hurroanding  an  accident.— Louisville  &  N.  B. 
Co.  V.  TaHor'g  Adm'i,  186  S.  W.  199. 

S  121  (MaApp.)  Where  an  injury  ma;  have 
Ksnlted  from  one  of  several  causes,  for  one  of 
which  only  the  defendant  is  liable,  the  plaintiff 
mast  prove  that  it  arose  from  the  cause  for 
which  defendant  is  liable.— Rogers  v.  Hammond 
Packing  Co..  166  S.  W.  880. 

§  1 24  (Ark.)  In  an  action  for  injury  in  a  rail- 
road yard,  where  plaintiff  bad  goae  to  seek  em- 
ployment, evidence  of  the  general  custom  for 
master  mechanics  to  hire  firemen  at  the  yards 
and  of  tlje  local  custom  at  tbe  particular  yard 
held  admissible  to  show  that  plaintiff  was  right- 
ly there.— St.  Louis,  I;  M.  &  S.  Ry.  Co.  T.  Wir- 
bel.  166  S.  W.  573. 

{  134  (Ark.)  Evidence  held  sufficient  to  show 
a  custom  for  master  mechanics  to  hire  firemen 
in  the  yards,  which  had  existed  for  several 
years,  so  Uiat  plaintiff  going  in  the  yard  seek- 
ing employment  was  not  a  trespasser. — St.  Lou- 
is. I.  £l  &  8.  By.  Co.  T.  Wfrbd.  166  8.  W. 
BTS. 

(C)  Trial,  Jndvaaent,  nmd  Review. 

S  1 36  (Ky.)  When  the  qnestion  is  one  of  neg- 
ligence vel  Qon,  the  case  should  not  be  submit- 
ted to  the  jury,  if  the  evidence  is  equally  con- 
sistent with  the  existence  or  nonexistence  of 
negligence.— LonisrlUe  &  N.  R.  Co.  v.  Tutor's 
Adm'x.  les  S.  W.  199. 

S  136  (Tex.Civ.App.)  The  evidence  not  being 
such  that  reasonable  minds  would  necessarily 
reach  bttt  one  conclnrioOf  the  question  of  con- 
tributory negligence  is  for  thejnrr.— Texas 
Traction  Co.  ▼.  Shencm,  166  S.  W.  897. 

NEGOTIABLE  INSTRUMENTS. 

See  Bins  ud  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  New  Trial,  »  99-106. 

NEWSPAPERS. 

See  Lotteries.  1  8. 

NEW  TRIAL. 

See  Appeal  and  Error,  «  282,  301,  846,  BOO, 
671.  722,  854,  877,  988,  977,  978,  981;  Crimi- 
nal Law,  SS  9KH^1,  1064,  10^.  1124,  U56. 

n.  OBOT7HD8. 

(D)  DlB«nKlllIcatloii  or  HlMeandiMt  mt  or 

147  (Ark.)  That  a  juror  was  seen  conversing 
with  a  party  outside  the  jury  room  was  not 
ground  for  a  new  trial,  where  it  was  not  shown 
that  the  jury  were  not  permitted  to  separate,  or 
that  the  conversation  pertained  to  the  case,  as 
Kirby's  Dig.  H  6198,  6199,  authorize  the  court 
to  permit  the  jury  to  separate,  even  after  sub- 
mission of  the  case.- Williams  v.  Williams,  166 
S.  W.  652. 

(H)  Newly   DlBoovercd  BlvldeBoe, 

8  99  (Mo.App.)  Newly  discovered  evidence, 
warranting  a  new  trial,  is  evidence  which,  by  tbe 
use  of  proper  diligence,  a  party  could  not  have 
discovered  prior  to  trial,  and  which  is  material 
to  tbe  issue,  and  not  merely  cumulative  or  im- 
peaching.—Adam  Both  Grocery  Co,  t.  Hotel 
HontlGi^  Co..  166  S.  W.  1126. 


Motions  for  new  trial  on  &6  groond  of  qpv- 
ly  discovered  evidence  dioiUd  be  construed  with 
strictness,  and  granted  only  as  an  mmptiat. 
—Id. 

f  102  (Ark.)  Newly  discovered  evidence  heU 
SDch  as  shoold  have  been  discovered  by  dib- 
gence  before  trial— Williams  t.  Williams,  10S 

S.  W.  662. 

S  102  (Ky.)  An  application  for  new  txial  for  a 
newly  dtscovered  witn^  was  properly  denied, 
where  the  appUcant  did  not  endeavor  to  sf- 
certain  who  were  present  at  tbe  time  of  tho  ac- 
cident, or  had  not  sought  from  people  living;  tc 
the  vicEnl^  informatioa  as  to  the  cinnuostani-et, 
though  2^  years  elapsed  before  the  triaL— Ros- 
seU  V.  City  of  Ashland,  166  S.  W.  871- 

§  102  (Mo.App.)  In  an  action  on  an  account 
stated,  plaintiff,  who  was  defeated,  jl«Id  not  a- 
titled  to  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  appearing  m>m  a  deed  of  trust 
executed  by  defendant  for  tbe  benefit  of  its 
creditors  some  four  years  before,  from  tbe  acts  <^ 
tbe  trustee  thereunder,  or  fnmi  entries  in  d<- 
fendanf s  books,  whlcb  were  in  the  trostee's  soi- 
session.— Adam  Roth  Grocery  Co.  t.  Hotel  Moa- 
ticeUo  Co.,  166  S.  W.  1125. 

I  102  (Tex.av.App.)  The  trial  court  in  coo- 
demnation  proceedings  properly  refused  to  grant 
a  new  trial  on  the  ground  of  newly  discovered 
evidence;  no  legal  excuse  being  presented  why 
such  evidence  was  not  offered  at  tbe  trial— 
City  of  Fl  Worth  v.  Charbonneau,  166  a  W. 
887. 

I  103  (Mo.App.)  In  an  action  against  a  scmt 
railway  for  personal  injuries,  newly  discovered 
evidence  that  plaintiff  had  thereafter  signed 
statements  in  an  application  for  life  insurance 
to  the  effect  that  she  bad  never  sustained  any 
accidental  injury  held  not  so  material  as  br 
warrant  a  new  trial — Stablman  v.  United  Rys. 
Co.  of  St  Louis,  166  S.  W.  312. 

I  104  (Mo.App.)  In  an  action  against  s 
street  railway  itor  personal  injuries,  where  de- 
fendant contended  uiat  plaintiff's  condition  was 
simulated  and  ber  suffering  imaginary,  newly 
discovered  evidence  that  she  had  ttiercaftci 
signed  statements  in  an  application  for  life  is 
Buiance  to  the  effect  that  die  had  nev^  beea 
accidentally  injured  held  comolative,  and  noi 
BuflScient  to  warrant  a  new  trid. — Stahlmaa 
United  Rys.  Co.  of  St  Louis,  106  S.  W.  312. 

fi  104  (Mo.App.).  In  an  action  on  an  account 
stated,  evidence  that  defendant  bad  named  plain- 
tiff as  one  of  its  creditors  in  a  deed  of  trust  giv- 
en for  the  benefit  ot  creditors,  and  that  thr 
trustee  appointed  by  such  deed  bad  approved 
plaintiff's  claim,  was  merely  cumulative,  and  did 
not  wanant  a  new  trial  on  the  gzoand  of  newly 
discovered  evidence.— Adam  Rotb  Qrocoy  Co.  i. 
Hotel  Monticello  Co.,  168  8.  W.  112B. 

I  105  (MaApp.)  In  an  actkm  against  a 
street  niilway  for  personal  injniies,  where 
plaintiff  bed  been  esamined  at  length  as  to  tbe 
tact  of  tbe  accident  and  her  subseqaent  ccoidi^ 
tiOD,  newly  discovered  evidence  of  contradictorr 
statements  in  an  application  for  life  insurance 
to  the  effect  that  abe  had  never  been  accid«i- 
tally  hdured  held  impeaching  evidence,  not 
warranting  a  new  trial.— Slamman  t.  tnitcd 
Rys.  Ca  of  St  Louis.  168  S.  W.  312. 

m.  PROCEEDINGS  TO  PBOOVBE 
NEW  TBIAI- 

i  1 16  (MoApp.)  A  moti(»i  for  new  trial  must 
be  filed  within  four  days  after  the  trial— Stat« 
ex  reL  £«iich  T.  Taylor.  108  8.  W.  1071. 

{  ISO  (Ky.)  A  party,  applying  for  a  new  trial 
for  newly  discovered  evidence,  must  allege  faints 
showing  that  due  diligence  was  exercised,  and 
a  mere  all^ation  that  na  exercised  due  diligrniT 
is  insufficient- Russell  t.  dtf  ot  AsUaad,  16« 
S.  W.  971. 

{  ISO  (MoJkpp.)  Depositions  of  witnessM, 
filed  wiui  application  for  new  trial  on  tbe 
ground  ot  newly  dlaoovered  evidence^  held  com- 
petent as  affidavits,  and  tbat  afldavit  tar  bht 
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trial  WBB  proiwrly  made  by  the  attorney  of  de- 
fendant corporation  swearing  that  be  had  the 
entire  charge  of  the  case  for  ft. — Stahlman  t. 
United  Bya.  Go.  of  SL  Louis.  166  &  W.  312. 

Applicant  tor  new  trial  heU  required  to  show 
that  newly  discovered  evidmce  came  to  his 
knowledge  after  the  trial,  his  due  diligence, 
that  the  evidence  was  material  and  such  as  to 
probably  produce  a  diSerent  result,  that  it  was 
not  cumnlatiTe  or  impeaching  ana  to  produce 
the  affidavit  of  the  witness  w  to  aeeoont  for  its 
absence.— Id. 

I  165  (Mo.App,)  Motions  to  set  aside  an  or- 
der granting  or  denying  the  motion  may  be  fil- 
ed at  any  time  witoin  the  term  at  which  tlie 
ruUiiir  was  made.— State  a  rel.  Lynch  t.  Tuy- 
Ion  106  8.  W.  107L 

NEXT  OF  KIN. 

See  Dasemt  and  Distribotioii. 

NONSUIT. 

See  Dismissal  and  Nonsuit 

NOTARIES. 

See  Acknowledgment,  i  S2, 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Adverse  Possession,  fi  SO:  Appeal  and  Er^ 
ror,  II  345,  622,  628.  794,  927:  Carriers,  S 
337;  Constitutional  Iaw,  |  290;  Corpora- 
tfons,  I  428;  Criminal  Law,  If  1070^,  1087; 
Depositaries,  |  6 ;  Depositions,  S  83 ;  Dismiss- 


al and  Nohsdit,  I  81:  Drains,  I  76;  Emi- 
nent Domain,  «  172,  185;  Fraud.  H_1^50; 
Garnishment,  f  158;  Highways,  |  72:  Hus- 
band and  Wife,  i  31;  In8nrance,_Si  536- 
559,  605:  Intoxicating  Liqaors,  |  33;  Mas- 
ter and  Servant,  $  125;  Mechanio^  Liens,  i 
312;  Municipal  Corporations,  1  86T;  Receiv- 
ers, I  98;  Street  Railroads,  {  87. 

NOVATION. 

1 5  (MoApp.)  To  constitute  a  novation,  the 
creditor,  debtor,  tmd  third  person  must  all  agree 
that  the  original  debtor  oe  released  and  the 
third  person  substituted  in  his  stead.— L.  ft  A. 
Scharff  DistUlliw  Cow  t.  Springfield  Coal.  Ice  & 
Transfer  Co.,  166  8.  W.  W4. 

J 6  (Mo.App.)  To  make  defendant,  who  wrong- 
ly delivered  whisky  which  plaintiff  bad 
shipped  to  a  third  person,  responsible  to  plain- 
tiff for  the  value  of  the  whisky,  plaintiff  must 
have  discharged  the  third  person  as  its  creditor 
and  accepted  defendant  instead.- L.  ft  A.  Scharff 
DistiUlng  Co.  T.  Springfield  Coal,  lee  ft  Trans- 
fer Co.,  166  S.  W.  654. 

S  1 2  (Mo.App.)  Novation  is  not  presumed,  but 
must  lie  clearly  established.- L.  ft  A.  Scharff 
Distilling  Co.  V.  Springfield  Coal,  Ice  ft  Trans- 
fer ^7l66  8.  W.  654. 

NUISANCE. 

X,  PBIVATB  KUIftftirOES. 

tA)  HMwre  of  1hJu7»  Md  liUibUltr  There- 
for. 

I  3  (Ey.)  The  operation  of  railroad  yards  is 
lavrful,  and  the  necnsary  intddents  thereto, 
such  as  running  trains  in  the  yard,  the  emis- 
lAon  of  smoke,  the  ringing  of  bells,  and  blow- 
ing of  whistles,  if  done  in  a  careful  and  reason- 
able manner  and  without  unnecessary  noise, 
are  not  a  nuisance. — Louisville  ft  N.  B.  Co.  t. 
Commonwealth,  166  S.  W.  237. 

I  5  (Ky.)  The  doing  of  a  lawful  act  tn  a  care- 
fai  manner  ta  not  a  nuisance,  but  the  doing  of 


50; 


a  lawful  Qdng  in  a  n^igent  manner  may  be  a 
nuiaance^LouisTille  A  N.  B.  Cob  T.  Common- 
wealth, 166  8.  W.  287. 

NUNC  PRO  TUNC. 

See  Judgment,  1  278. 

OBJECTIONS. 

See  Appeal  and  Error,  »  178,  186-242,  499; 
Parties,  »  76.  96;  Pleading,  {{  103,  40i  412, 
418. 

OBSTRUCTIONS. 

See  Highways,  H  163, 164. 

OFFICERS. 

See  Corporations,  18  18,  327-368,  426,  428; 
Costs,  8  273;  District  and  Ptoseenting  At- 
torneys; Embuslement;  Intoricatiag  144- 
uors,  I  34;  Receivers. 

DUTIES,  Ain> 


m.  BioBra 


I.  POWEB8.  D 
WftBTT.TTnS. 


8  1 14  CXex.CSv.App.)  Officers,  to  whran  Is  ootn- 
mitted  the  power  of  acting  in  a  judicial  or  quasi 
judicial  capacity,  are  not  personally  liable  for 
an  honest,  though  mistaken,  exercise  of  their 
^l^eia.— Comanche  County  v.  Burks,  166  8.  W. 

^'       OPEN  AND  CLOSE. 

See  Trial,  8  S6. 

OPINION  EVIDENCE. 

See  BMdoiec,  81  471-668. 

OPINIONS. 

See  Oourts,  H  89, 81. 

ORDINANCES. 

See  Munldpal  Corporations.  88  105^  XZl,  284, 
808,  804. 

PARDON. 

See  CkmstltDtlonal  Lew,  1 274. 

8  9  (ArkJ  A  pardon  is  effective  upon  delivery 
and  acceptance.— Weifel  v.  McCloskey,  166  6, 
W.  944. 

PARENT  AND  CHILD. 

See  Adoption;  Bastards;  Constitutional  Lew, 
i'43;  Death,  88  9,  99,  103:  Evidence,  8  236; 
Guardian  and  Ward;  lufsnts;  Teuncy  in 
Common,  8  3. 

{2  <Mo.)  While  tht  parent  has  a  natural 
right  of  control,  it  is  not  inalienable,  and,  even 
in  absence  of  statute,  courts  of  equity  may  place 
children  under  guardianship. — State  ex  rd.  Cave 
T.  Tincher.  166  B.  W.  1028. 

8  17  (Tex.Cr.App.)  In  a  prosecntloD  for  the 
abandonment  of  defendant's  minor  son.  evidence 
which  does  not  establi^  the  name  of  Uie  son  as 
charged  In  the  indictment  is  insnffldent  to  sus- 
tain a  oo&vieti(a/-IrviiiK  t.  State,  166  S.  W. 
1166. 

In  an  indictment  for  the  abandonment  of  de- 
fendant's minor  child,  It  is  necessary  to  allege 
the  name  of  the  child.— Id. 

PAROL  EVIDENCE. 

See  Criminal  Law,  IS  429,  444;  Evidence,  H 
417-461. 

PARTIES. 

See  Appeal  and  Error,  |  1036;  Contracts,  I 
187;  Corporations,  I  357;  Criminal  Law,  | 
59;  Descent  and  Distribution,  8  82;  Insur- 
ance, 8  813:  Interpleader;  Partition,  8  46: 
Specific  Performance,  S8  106,  121;  Wills,  | 
221;  Waters  and  Water  Courses,  8  247. 
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V.  DEFEOTS.  OBJEOnOHg,  AMD 
AKEKDMEIIT. 

{75  (Tez.GiT~^pp.)  In  an  action  by  a  widow 
for  the  wnuiKfal  death  of  her  huabaiid,  an  ob- 
jection that  she  was  not  entitled  to  aae  for  any 
damages  raatained  by  bis  parents  should  be 
raised  apon  the  filing  of  'the  petition  showing 
that  the  suit  was  on  behalf  of  the  pnTeiits ',  it 
not  appearing  that  they  were  under  any  disabil- 
ity whatsoever.— Oalveston,  H.  &  8.  A.  Ry.  Oo. 
T.  Pennington,  166  8.  W.  464. 

S  96  (Mo.App.l  A  defendant,  who  answers 
the  petition  and  goes  to  trial,  thereby  waives,  as 
provided  by  Rer.  St  1909.  i  1804,  the  objec- 
tion that  plaintiffs  are  improperly  joined.— 
Kansas  City  MjisodIc  Temple  Co.  t*  Xoong, 
166  S.  W.  838. 

PARTITIOH 

8«e  Dedication,  |  19. 

X.  BT  ACT  OF  PARTIES. 

15  (Tex.Clv.App.)  Where  land  was  deeded 
jointly  to  two  persons  upon  consideration  that 
each  would  pay  his  proportionate  part  of  the 

Eurcbase  prii-e,  the  subsequent  division  of  the 
tnd  by  such  grantees  in  that  proportion,  each 
agreeing  to  pay  his  part  of  the  price,  whidi  was 
done,  was  a  valid  partition  binding  upon  the 
Mrties  and  their  b^s.— Harle  t.  Harie,  166  S. 
WT  674.  . 

n.  A<rnoNa  worn  pabttcioit. 

(B)  PraoeedlMcs  and  Relief. 

{43  (Ky.)  An  action  by  some  of  the  devisees 
of  land  to  have  the  land  sold  and  the  proceeds 
divided,  brought  under  Civ.  Code  Prac.  {  '^0, 
Bubsec.  2,  is  an  action  for  partition,  and  must 
be  brought  in  tbe  county  where  the  personal 
representative  Qualified,  under  Civ.  Code  Prac 
{  66,  prescribing  the  venue  of  actions  for  par- 
tition of  the  real  estate  of  a  deceased  person.— 
Boreing  v.  Melcon,  166  S.  W.  612. 

S  46  (Tez.CivApp.)  In  partition,  parties  hav- 
ing DO  interest  in  the  proiterty  should  not  be 
made  parties  to  the  nit— PerJcina  v.  Perkins, 
166  S.  W.  915. 

{  74  rrex.CiT.App.)  Though  plaintiff  fatted  to 
establish  defendant's  abandonment  of  her  home- 
stead right,  and  hence  was  not  entitled  to  par- 
tition, it  was  proper  for  the  court  to  determine 
the  issue  of  defendant's  asserted  title  to  all  the 
pn^rty,  so  that  a  judgment  decreeing  title  to 
each  of  the  parties,  but  denying  pialntiff'iv  ■"S^^ 
to  partition  so  long  as  defendant  might  occupy 
it  as  a  homestead,  was  pnnier.— Pnkms  v.  Per- 
kins, 166  S.  W.  615. 

(86  (Tez.Giv.App.)  Where  plaintiff  in  partl- 
ticoi  had  no  right  to  possession  of  his  one-half 
interest,  and  hence  no  right  to  partition,  tbe 
issue  of  defendant's  improvements  in  good  faith 
could  not  be  determined  in  the  suit-Perkins  T. 
Perkins,  166  &  W.  916. 

PARTNERSHIP. 

Sea  Appeal  and  Error,  |  1056;  Associations. 

I.  THE  BEZ.ATX01f. 
(A.)  CvMtloB  udl  Ke««lslte8. 

{  20  (Ky.)  A  partnership,  as  between  the  par- 
ties themselves,  does  not  arise  by  operation  of 
biw,  but  is  created  only  by  contract  and  intent 

(C)  Bvidenoe. 

{  53  (Ky.)  Evidence  held  not  to  show  a  part- 
nership as  between  the  varties.~^rawford  T. 
Wiedemano,  166  &  W.  585. 


m.  MimrAX  rights,  dutzeb,  ajto 

T.TABn.TTEM  OFPARTEEaS. 
(B)  iBdivldiial  TTMBMtloms. 

{  97  (Ky.)  Each  partner  is  bound  to  act  with 
the  utmost  ^>od  Cuth  towards  Us  oc^artnmk 
and,  each  being  the  confidential  agent  of  tbe 
other,  one  will  not  be  permitted  to  benefit  him- 
self at  the  expense  of  the  others. — Azton  v.  Ken- 
tu^  Bottlers  Supply  Co.,  166  S,  W.  776. 

Where  an  agreement  for  the  dissolution  irf  a 
partnership  provided  that  the  withdrawisg 
partner  should  have  tbe  right  to  secure  anv 
contracts  that  the  firm  might  hare,  he  could 
not,  while  yet  a  member  of  the  firm  on  behalf 
of  it  resdnd  firm  contracts  to  obtain  tbem  for 
himself  after  hia  wlthdrawtO.— Id. 

(O)  Aetloas  Betvreca  Partaera. 

{  122/2  (Ky.)  In  an  action  against  a  -witb.- 
drawing  partner  for  damages  (or  his  cancrila- 
tlon  of  firm  contracts  before  withdrawal,  so  as 
to  obtain  them  for  his  individual  benefit  there- 
after, an  award  of  ^,420  held  warranted  by 
the  evidence.— Azton  v.  Kentutfty  Bottlera  Sup- 
ply Co.,  166  S.  W.  776. 

IT.  RIGHTS  AND  UABIUTIES  AM 
TO  THIRD  PBBSOMS. 
(B)  Ifatara  aad  Extant  ofFlna  UablUMM. 

1 173  (Tez.Civ.App.)  Wbere  one.  who  bad  a 
claim  against  a  partnership  for  goods  sold,  agreed 
to  accept  in  full  settlement  thereof  a  note  Bigned 
by  only  one  of  the  partners  the  other  partner 
is  not  liable  on  tbe  note.— Switm  I<iunber  Co. 
V.  Clements.  166  8.  W.  438. 

(D)  JLetlons  by  m  Avalsiat  Fivaaa  mr  Fart- 
aera. 

{216  (Mo.App.)  In  an  action  against  several 
defendants,  plaintifC  may  prove  Uiat  they  are 
partners,  though  he  does  not  allege  a  partner- 
ship.-Smith  t.  Cain,  166  8.  W.  C^. 

vn.  TOHoiiUTiow,  SBTTiamafT, 

AMD  AOOOUETDTO. 

fBl  RIvbtB,  Pawen,  aad  I.lablUU«s  after 
D I  ■solution. 

1279  (Ky.)  A  dissolutjon  of  a  iiartnenbip 
will  not  abrogate  firm  contracts,  which  contin- 
ue in  force  and  may  be  enforiKd  against  the 
members  of  the  firm  tiiereafter.— Azton  v.  Ken- 
tucky Bottlers  Supply  Co.,  166  8.  W.  77& 

PARTY  WAULS. 

See  OanceUatlon  of  Instraments,  I  37;  Eqoity, 
{  89;  Umitation  of  Actions,  |  55. 

1 1  (Ark.)  A  grant  of  tiie  use     a  wall  to  aa 

adjacent  owner  for  the  erection  of  a  building 

thereon  creates  an  easement — Evans  v.  PettuSt 
166  S.  W.  955. 

f  8  (Ark.)  The  use  of  a  wall  by  an  adjacent 
owner  on  which  to  erect  a  building  is  a  perma- 
nent encroachment  snd  tbe  owner,  not  author- 
izing the  erection,  is  entitled  to  equitable  re- 
lief without  showing  actoal  damages.- iSvans  v. 
Pettus,  166  S.  W.  055. 

The  wrongful  use  of  a  wall  by  the  adjacent 
owner  erecting  a  boilding  thereon  is  such  a 
wrong  as  to  justify  relief  in  canity  on  tbe 
ground  of  inadeqnaey  of  any  remeoT  at  law  for 
damages.— Id. 

PASSENGERS 

See  Oazrlen,  H  235-406. 

PATENTS. 

See  Public  Lands,  {  61. 

PAWNBROKERS. 

See  Indictment  and  Information. 
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PAYMENT. 

Sep  Bills  and  NoteB,  g  427;  Chattel  Mortgages, 
f  240;  Compromise  and  Settlement;  £mi- 
Dent  Domain,  §  164;  Specific  PeTforaUDoe, 
I  110;  Statai,  |  171;  Snbrofadon. 

n.  AmiOAnoM. . 

§42  (Tei.CiT.App.)  If  there  was  no  appro- 
priation of  a  payment  made  upon  a  promiasoi? 
note,  it  would  be  applied  to  the  Interest— Wit- 
sou  T.  Wara,  166  8.  W.  70S. 

PENALTIES. 

See  District  and  Ptoaecutisg  Attorneys. 
Drains,  I  86;  Husband  and  Wife,  t 
Telegrai^  and  Telephones,  {  78. 

Z.  KATTTRE  AKD  GBOITHOS,  AHD 'EX- 
TENT OF  T.TABTT.TTT. 

S  I  (MaApp.)  While  the  word  **6ne"  implies 
punishment  for  a  criminal  offense,  it  also  im- 
pliee  a  penalty  eometimea  recoverable  by  civil 
action,  and,  while  both  words  are  soggestlTe 
of  punishment,  "penalty"  is  of  broader  signifi- 
cance, being  a  generic  term  which  includes 
both  fines  and  foneitnrea.— State  ex  reL  Jones  T. 
Howe  Scale  Co.  of  Illinois,  166  S.  W.  328. 

n.  ACTIOKS  Atm  OTHEB  PROCEED. 
INGS. 

(16  (Mo.App.)  Rev.  St.  1909,  i  3040,  pro- 
Tiding  that  foreign  corporations  failing  to  com- 
ply with  the  law  shall  "be  sabject  to  a  fine"  to 
be  recovered  in  proceedings  Instituted  by  the 
prosecuting  attorney,  is  not  strictly  crimiuRl  in 
character,  but  is  remedial  as  well,  and,  while  it 
may  be  an  information  will  lie,  the  penalty  may 
be  recovered  in  a  civil  action. — State  ex  rel. 
Jones  V.  Howe  Scale  Co.  of  Illinois,  166  8. 
"W.  828.  ' 

PERJURY. 

D.  PBOSEOUnOir  AKD  PtnnSHMENT. 

i  26  (Tex.Cr.App.)  While  the  truth  of  the  al- 
leged false  statement  most  be  negatived  in  an 
indictment  for  perjury,  no  particular  language 
is  required;  It  beuig  sufficient  if  the  language 
used  in  the  indictment  specifically  negatives 
the  truth  of  the  false  statement— Hart  v.  State, 
166  S.  W.  152. 

The  indictment  in  a  prosecution  for  perjury 
held  to  sufficiently  negatiTe  the  truth  of  the  al- 
leged fiUse  statement  by  accused.— Id. 

S  29  (Tei.Cr.App.)  In  a  prosecution  for  per- 
jury for  falsely  stating  that  W.  was  in  a  cer< 
tain  house  between  the  hours  of  9  and  11  on  a 
certain  night,  when  in  truth  W.  waa  at  that 
time  on  a  certain  street  comer  and  then  and 
there  committed  the  theft,  it  was  not  necessary 
to  prove  that  accused  was  at  the  place  of  the 
theft,  or  that  W.  committed  the  theft— Hart 
V.  State.  166  S.  W.  152. 

I  33  <Tex.Cr.App.)  In  a  prosecution  for  per- 
jury in  a  theft  case  by  testifying  that  the  al- 
leged thief  was  in  a  certain  house  at  a  certain 
time,  when  the  thief  was  in  fact  on  a  cer- 
tain street  comer  where  the  theft  waa  com- 
mitted, evidence  held  to  sustain  a  finding  that 
accused's  testimony  was  false.— Hart  v.  State, 
166  S.  W.  152. 

Perjury  may  be  proved  by  circumstantial  evi- 
dence.—Id. 

PERSONAL  INJURIES. 

See  Carriers,  S8  280-346;  Continuance,  |  31; 
Damages,  §S  100,  1.32,  134,  143-153,  166; 
Evidence,  SI  14,  123,  132,  220,  317,  477,  598: 
Master  and  Servant,  »  88-306;  Railroads,  H 
259-400;  Release,  i  69;  Street  Railroads,  H 
09-117;  Trial,  fS  125,  191,  192,  194,  251- 
253.  2m,  295,  296,  350.  " 


PETITION. 

See  Adoption,  1  14. 

PHYSICIANS  AND  SURGEONS. 

See  Evidence,  I  546;  Indictment  and  Informa- 
tion, 88  110,  125 ;  Witnesees.  9  208. 

!  2  (Tex.Gr.App.)  Acts  30th  Leg.  c.  123,  pro- 
hibiting the  practice  of  medicine  without  a 
proper  certiQcate,  Is  Talld.— Harrington  t. 
SUte^  166  S.  W/721. 

PLANTS. 

See  Trespass,  |  6a 

PLATS. 

See  Vendor  and  Purdiaser,  8  848. 

PLEADING. 

See  Acknoivlidgiiii^nt,  g  (i2 :  Adverse  Posses- 
siou,  I  110 :  Appeal  and  Error,  §§  179,  197, 
219,  500,  544,  750,  959  1033.  1039-1042- 
Banks  and  Banking,  §  315;  Boundaries,  g 
32;  Cancellation  of  Instruntonta,  8  37 :  Con- 
tinuance, g§  30,  31.  44:  Contracts,  8  345; 
Coriiorutiuns.  §§  3W.  r)13.  514;  Courts.  8 
170;  DaniaRcB,  g§  143-153;  Death,  §  99; 
Deed^i,  S  IH;  Divonic.  g  332;  Dnwer.  g  69; 
EiiaciimitH.  3~>,  til;  Kle<'tions.  g  288; 
Eriuitj,  SS  lJH-297;  Evidence,  g  445 ;  Fraud, 
S  41 ;  Frauds,  Statute  of,  gg  144,  149,  152 ; 
Carnishment  g  158:  Guaranty,  §  78;  Habe- 
as Corpus,  8  85;  Indictment  and  Informa- 
tion; Injunction,  8  118;  Interest,  g  66;  In- 
terpleader: Jiidcment,  gg  101,  102,  251,  252; 
Judicial  Sales,  g  13;  Justices  of  the  Peace, 
g5  91.  174;  Libel  and  Slander,  8f  80,  86; 
l.ieu^,  g  22;  Limitation  of  Actions,  i  180; 
Mfl.ster  and  Servant,  8  256;  Municipal  CoT- 
porations,  g  816 ;  Partnership,  g  216 ;  Prin- 
cipal and  Apentj  8  189;  Raitroads,  gg  344, 
47'J ;  Keformation  of  InBtrunieuls,  §  36: 
Sales,  88  130,  411:  Specific  Performance,  8 
116%;  Statutes,  ft  267,  281,  289;  Street 
Railroads,  |  87 ;  Trespass,  {  44 ;  Trespass  to 
Try  Title,  I  82;  Trial.  »  189,  261-258; 
Vendor  and  Purchaser,  ||  274,  280,  818,  849; 
Wills,  I  272. 

I.  FOHM AHDAusciATioira nr 

§  8  Crex.OlT.App.)  Allegations  in  a  petition  in 
an  action  by  a  carrier  for  freight  held  mere 
conclusions.— SL  Louis  Southwestern  Ry.  Co.  v. 
Browne  Grain  Co.,  166  S.  W.  40. 

8  8  (Tex.av.App.)  An  allegaticm  that  a  judg- 
ment was  void  Decaose  altered  by  the  parties 
before  being  recorded  is  a  statement  of  a  con- 
clusion, not  sufficient  to  authorize  an  injunction. 
-Lester  v.  Gatewood,  166  S.  W.  889. 

§34  (Ky.)  A  petition  attacked  tm  demurrer 
must  be  construed  most  strongly  against  the 
pleader.— Hall  v.  Huffman,  166  8.  W.  770. 

f''  36  (Mo.)  In  suit  to  condemn  strip  for  street, 
egation  of  petition  that  defendants  were  own- 
eta  or  claimed  some  Interest  in  the  strip  held 
not  to  estop  the  ci^  from  denying  anch  own- 
ership.—City  of  St  Lonis  T.  BartheX  166  S.  W. 
267. 

m.  FIXA  OR  AHgWBB,-  0ROS»-OOM^ 
VJJkaiT,  AWP  ATFIPAVIT 

OF  DmmuB. 

(A)  DeteasM  Ib  OMerml. 

S  93  <Mo.App.)  In  en  action  for  trespass,  there 
was  nothing  inconsistent  in  joining  with  a  gen- 
eral denial  defeases  of  a  license  from  plaintiff 
and  an  entry  by  virtue  of  lawful  condemnation. 
~Bwen  V.  Hart,  166  S.  W.  816. 

8  93  (Mo.App.)  Defenses  of  contribntory  neg- 
ligence and  assumed  risk  were  not  inconsstent 
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with  a  general  denial,  and  It  vss  error  to  com- 
pel defendant  to  elect  between  the  general  denial 
and  nnch  special  pleas.— McDonald  t.  Central 
IlUnois  Gonat.  Co..  166  S.  W.  1087. 

IV.  BEPUOATION  OR  BEPXT  AHB 
8UBSEQTTE1TT  PI.EADIM08. 

I I6S  (Ky.)  In  a  broker's  action  for  a  com- 
musion,  a  petition  alleging  that  he  was  em- 
ployed to  sell  realty  by  defendant's  husband  and 
agent,  with  an  answer  denying  that  he  wae  so 
employed,  or  that  defendant's  husband  was  au- 
thorized to  employ  him,  held  sufficient  to  sup- 
port a  judgment  for  plaintiff,  altbough  the  id- 
legation  of  want  of  autbori^  was  not  denied  by 
reply.— Tyler  t.  Woemer,  166  S.  W.  17& 

f  182  (Tei.Oiv.App.)  Under  Rev.  St  1911, 
art  1829,  as  amended  by  Acts  33d  L^.  c.  127, 
providing  that  any  fact  pleaded  by  the  defense 
which  Is  not  denied  by  the  plaintiff  shall  be 
taken  as  confessed,  it  is  unnecessary  for  plain- 
tiff to  traverse  allegations  in  the  answer  which 
are  the  mere  converse  of  those  in  the  petition.— 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Paunington, 
166  S.  W.  464. 

V.  DEMITKREB  OB  EXCEPTIOIT. 

I  193  (Ky.)  The  objection  that  the  action 
should  have  been  brought  on  the  equity  side  of 
the  court  instead  of  the  law  side,  cannot  be 
raised  by  demurrer. — Nuckels  v.  Robinson-Pet- 
tett  Co.,  166  S.  W.  972. 

f  214  (Ky.)  In  determining  the  propriety  of 
sustaining  a  demurrer  to  the  petition,  the  truth 
of  all  alfegatloos  therein  must  be  admitted.— 
Willis  V.  Lam.  166  S.  W.  251. 

S2I6  (Tex.Civ.App.)  Matters  not  alleged  in 
the  petition  cannot  be  considered  in  support  of 
a  general  demurrer  to  it— Lake^a  Irr.  Co.  v. 
Kirby,  166  S.  W.  715. 

in.  AMEMDED  AlTD  BJTmJSHJENTAL 
PLEADINGS  Ann  BBPXfADEB. 

1236  (Ky.)  Civ.  Code  Prac.  |  134,  gives  a 
trial  judge  discretion  in  allowing  or  rejecting 
pleadings.— Aylor  v.  Aylor,  166  S.  W.  216. 

J  237  (Ky.)  Under  Civ.  Code  Prac  i  134, 
the  court  properly  permitted  plaintiff,  in  an 
action  upon  a  supersedeas  bond,  for  damages  in 
keeping  him  out  of  possesuon  ol  coal  mining 
property,  at  the  close  of  bis  evidence  to  amend 
bis  petition  so  as  to  specify  the  itms  of  dam- 
an Dy  lowing  the  amount  of  coal  it  could  liave 
mined  during  the  period,  etc.— Phoenix-Jellico 
Coal  Co.  V.  Grant,  166  S.  W.  812. 

ma.  8IGNATTJBE  AKD  VERIFICATION. 

1288  (Ky.)  The  failure  of  plaintiff  or  his  at- 
torneys to  sign  the  petition  as  required  by  Civ. 
Code  Prac.  |  115,  made  it  defective  but  not 
fatalty  80,  as  It  could  be  remedied,  and,  when 
remedied,  it  dated  back  to  the  date  of  filing,  so 
far  as  concerned  the  requirement  that  an  an- 
swer be  filed  at  that  term.— Baird  v.  Prewitt 
166  S.  "W.  771. 

If  a  petition  is  not  siened,  the  action  is  never- 
theless pending  from  the  filing  thereof  and  is- 
suance of  summons  thereon,  though  an  answer 
is  not  due  until  the  petition  la  signed.— Id. 

1290  (Ky.)  If  a  petition  is  not  verified,  the 
action  ia  nevertbeless  pending  from  the  filing 
thereof  and  issuance  of  summons  thereon, 
though  an  answer  is  not  due  until  the  petition 
is  signed.- Baird  v.  Prewitt.  166  8.  W.  771. 

XX.  MOrXONS. 

1364  (Ky.)  Thou^  plaintiff,  in  an  action  to 
quiet  title,  was  not  required  to  plead  the  chain 
of  title  under  which  it  claimed,  and  also  that  of 
defendant  yet  the  court  did  not  err  in  refusing 
to  strike  such  allegations  from  the  petition.— 
Kentenia  Corporation  v.  Boreing  Land  dc  Min- 
ing Co,  166  S.  W.  780. 


i  369  (Mo.App.)  A  petition  alleging  in  oi» 
count  the  invalidity  of  a  will  admitted  to  pr- 
bate,  and  seeking  in  another  count  to  rscu?^ 
under  a  trust  created  by  tlie  will,  contains  in- 
consistent allegations,  and  plaintiff  is  properlj 
r^uired  to  elect^Snyder  t.  Toler,  366  S.  W. 

XII.  ISflUES,  FBOOF.  AND  VABIANCE. 

S  374  (Tex.Civ.App.)  Tbongh  the  pleadings  aod 
proof  must  correspond,  only  the  sabetance  <ii 
the  pleadings  need  be  provedl — Steveue  v.  Cros- 
by, 166  S.  W.  62. 

^387  (Mo.App.)  While  ime  who  specialixec 
in  his  petition  should  be  particular  in  his  proot 
the  rule  refers  to  the  Bubstance  of  the  charp 
and  not  to  matters  of  no  consequence  whidi 
could  not  affect  the  meaning  of  what  is  al- 
leged.—Ooode  v.  Central  Coal  &  CcAe  Co.  108 
S.  W.  844. 

Xm.  DEFECTS  AND  OBJEOTIONl, 
WAIVER,  AND  AIDER  BY  VER- 
DICT OB  JUDGMENT. 

{406  (MoApp.)  A  defendant  wlio  answen 
the  petition  and  goes  to  trial,  tberebr  waives,  u 
provided  by  Rev.  St  1909.  S  1804,  the  objectioa 
that  the  petition  is  mnltifarioos.- Kansas  City 
Masonic  Temple  Oo.  v.  Young,  166  S.  W.  S3&. 

{4(2  (Tei.Civ,AppJ  WJiere  defendant  pn^ 
ceeded  to  trial  as  if  issue  had  been  properlj 
joined  upon  all  aUegations  in  the  answer,  the  ob- 

J'ectlon  that  the  ddense  pleaded  waa  admitted 
lecause  uncontroverted  was  waived,  and  could 
not  be  raised  after  an  adverse  verdict — Galres- 
ton,  H.  &  S.  A  By.  Co.  v.  PenninKton.  166  S. 
W.  464. 

8416  (Mo.App.)  A  defendant  who  filed  ao 
answer  after  the  overruling  of  bis  demurrer  to 
the  petition  as  insufficient  to  state  a  cause  <iS 
action,  does  not  thereby  waive  the  objectioa— 
Gibson  v.  Pollock,  166  S.  W.  874.  ' 

g423  (Ey.)  Where  defendant  made  no  in<r- 
tion  and  asked  for  no  rule  requiring  a  fUti>- 
ment  of  account  to  be  filed  with  the  petition,  br 
waived  the  right  to  demand  that  audi  statemMt 
be  filed.— Nuckels  t.  RoUnacm-Fettett  Gol,  106 
S.  W.  972. 

1 426  (Mo.App.)  Where  defendant  was  erro- 
neously required  to  elect  between  a  general  de- 
nial and  pleas  of  contributory  neKlifience  uid 
assumed  risk,  its  act  in  electing  the  general  de- 
nial and  gding  to  trial  did  not  waive  ita  except 
tion  to  the  court's  ruling  in  compdling  it  to 
elect— McDonald  t.  Central  IlUnola  Const  Oou 
166  S.  W.  1087. 

1 433  (Ky.)  A  petition  ao  fatally  defective  as 
not  to  support  a  judgment  is  not  cured  by  tct 
diet— Hall  T.  Huffman.  166  8.  W.  m 

PLEDGES. 

See  QiaUbrntaA,  |  29. 

POLICE  POWER. 

See  Intoxicating  Liquors,  S  6l 

POUCY. 

8e«  Imnranoe. 

POLITICAL  RIGHTS. 

See  Elections. 

POSSESSION. 

See  Adverse  Possession:    Chattel  Hortcim 
SI  147,  161;  Gifts,  {  47;  Mortgages,  f  m 

POST  OFFICE. 

Se«Oontneti,|26;  Threats,  H  1. 8. 

POWERS. 

8ee  Principal  and  Agent,^  34. 
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PRACTICE. 

For  praetloe  In  particniar  actioiiB  and  pfooead- 
insa,  aee  tlie  wioua  ipeciflc  topics 

PREMIUMS. 

J3ee  Xoaarance,  »  183.  187,  664%. 

PRESCRIPTION. 

iiee  Advene  PoaseMion;  Watera  and  Water 
CourBCB,  i  162. 

PRESUMPTIONS. 

See  BvidenGe,H80,88. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  |{  69,  829. 

PRINCIPAL  AND  AGENT. 

See  Attoroe;  aod  Client;  Brokers:  Carriers, 
S  62;  Corporations,  J§  80,  82,  90,  327-368, 
426,  428;  Evidence,  {  237;  Frauds,  Statute 
oC,  I  129 :  Insurance,  3S  87-109,  569 ;  Part- 
nerAip,  {  97. 

I.  THE  KEIiATION. 
<A}  Creation  amA  BxlBt«Mfj«. 

1 8  (Tez.Ci7.App.)  If  tfae  lease  provided  the 
landlord  was  to  receive  as  rent  one-fonrth  of  the 
cotton  raised,  so  that  title  to  one-foarth  of  the 
cotton  raised  and  gathered  vested  in  him,  then 
an  agreement  by  him  or  his  snccessor  in  title 
to  the  land,  with  the  tenant  to  sell  the  landlord's 
part  of  the  cotton,  would  be  merely  an  appoint- 
ment to  do  so  as  agent  of  the  landlord.— Mason 
V.  Ward,  166  S.  W.  456. 

(B)  Termination. 

(33  (Tex.GiT.App.)  Agency  of  a.tenant  to  sell 
-the  landlord's  share  of  the  cotton  raised,  not  in- 
uring to  the  financial  benefit  of  the  agent,  can 
be  revoked.— Mason  v.  Ward,  166  S.  W.  456. 

S34  (Tex.Civ.App.)  A  power  of  attorney, 
icb  merely  empowered  the  agent  to  sell  land 
and  turn  over  the  proceeds,  the  agent  having  no 
interest  in  the  land,  was  not  a  power  coupled 
with  an  interest,  and  hence  was  revocable. — 
Baker  v.  Heney,  166  S.  W.  19. 

m.  BIGHTS  AMP  I.IABIXJTIES  AS  TO 
THIRD  PERSONS. 
(A)  Powera  of  Asent. 

i  106  (Ark.)  If  plaintiff  andkoriced  another  to 
•eu  his  cotton,  the  purchaser  obtained  a  good 
title,  tbougb  toe  agent  afterwards  wrongfully 
converted  the  pnrchase  price  to  his  own  use. — 
Yaloitine  v.  Sdwards,  166  S.  W.  631. 

i  136  (Tex.CiT.App.)  A  seller  of  horses  was 
not  abaolved  from  lUbUity  for  fraudulent  rep- 
resentations-made by  him,  though  he  was  act- 
ing as  agent  for  another  party.— Underwood  T. 
Jordan,  166  B.  W.  88. 

{137  (Tex.Civ.App.)  Plaintiff  was  not  estop- 
ped to  den3[  that  its  agent,  a  traveling  salesman, 
bad  aathority  to  allow  defendants  a  discount  on 
goods  sold  to  them  when  defendant  knew  noth- 
ing <tf  the  agent's  authority  and  was  In  no  way 
misled  by  any  act  of  plaintiff. — W.  D.  Cleveland 
&  Sons  V.  Houston  Sporting  Goods  Store,  166 
S.  W.  912. 

OD)  BaMfleatloa. 

LI  69  Crex.CiT.App.)  One  who  authorized  an- 
T  to  make  contracts  as  agent  for  the  sale  of 
corporate  atock  cannot  deny  the  agent's  au- 
thority to  make  the  particular  contract  entered 
into,  where  it  ratified  the  form  of  the  contract, 
and  sought  to  recover  on  it  in  a  croas-action, 
when  sued  for  payments  made  under  it. — Ami- 
cable Life  Ins.  Co.  t.  Kenner,  166  S.  W.  462. 


<F)  AatlimB. 

1 189  (Ky.)  In  an  action  to  recover  a  broker'a 
commission,  a'  petition  alleging  that  plaintiff 
was  employed  to  sell  land  by  defendant  through 
her  agent  and  husband,  without  separately  aTer- 
ring  the  agent's  authority,  held  to  sufficiently 
allege  his  authority.— Tyler  v.  Woemer,  1^  S. 
W.  178. 

1 193  (Tbx.Oiv.App.)  There  being  testimony  of 
a  revocation  of  an  agency,  which  revocation,  if 
made,  would  make  defendant  liable  to  plaintiff, 
it  was  error  to  instract  peremptorily  for  de- 
fendant—Maaon  T.  Ward,  166  3.  W.  466. 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  }  231:  Assumpsit,  Ac- 
tion of,  i  26:  Bail;  Bills  and  Nutea,  gS 
92  245;  Bonds;  Contracts,  {  71 ;  Costa,  8 
SIt;  Estoppel,  §  74;  Executors  and  Admin- 
istrators, h  o23,  628,   530;  Oarnishment, 

i29 ;  Guaranty ;  Husband  and  Wife,  g  138 ; 
udgment,  I  678;  Mortgages,  |  308;  Itcplpvin, 
Jt  123;  Subrogation,  Jf  1,  31;  Trial,  i  252; 
Trusts,  H  380,  385. 

m.  DISCHARGE  OF  SUBETT. 

S  100  (Mo.App.)  Where  a  building  contract 
contemplated  that,  in  excavation  filled  ground 
might  be  encountered,  and  specified  the  prices 
for  excavating  it,  suco  excavation  was  not  an 
alteration  of  the  contract  discharging  the  con- 
tractor's BuretieB.— Killer  r.  Daman.  166  S.  W. 
869. 

Though  building  contract  did  not  authorise 
changes  in  the  work,  sureties  held  not  discbaig- 
ed  by  alight  changes,  where  the  bond  executed 
by  them  provided  that  such  changes  and  altera- 
tions m^cht  be  made,  not  exceeding  a  specified 
cost — Id. 

IV.  BinCEDIBS  OF  OBEDITOBS. 

{  142  (MoA.pp.)  A  surety  who  binds  himself 
in  terms  as  a  principal  in  the  obligation  there- 
by waives  the  rights  of  a  surety,  and  is  liable 
as  a  principal,  and  may  not  set  up  a  defense 
arising  out  of  the  zelation  <^  principal  and 
surety.— Minor  T.  Woodward.  166  S.  VV.  866. 

V.  BIGHTS  AHD  REMEDIES  OF 

SITBETT. 
(C)  As  to  Cosnretr. 

S  194  (Ky.)  A  surety  who  misleads  his  co- 
surety, preventing  him  from  taking  steps  against 
the  principal  to  protect  himself  from  loss,  is 
estopped  to  claim  contribution,  only  if  the  prin- 
cipal was  solvent  and  the  cosurety  bas  lost  some 
advantage.— Morgan  v.  Morgan,  166  S.  W.  602. 

f  IM  (KyO  Where  sureties,  who  paid  off  the 
obligation  of  tbeir  principal,  were  given  a  worth- 
less mortgage,  they  are  entitled  to  a  contribu- 
tion against  a  surety  wbo  did  not  pay  his  share ; 
it  appearing  that  the  principal  was  insolvent — 
Hall  T.  Gleason.  166  S.  W.  606. 

PRIORITIES. 

See  Chattel  Mortgages,  H  188-1S8. 

PRISONS. 

•See  Jory,  |  81. 

PRIVATE  ROADS. 

See  Easements. 

PRIVILEGE. 

See  WitneMMi,,  H  808. 

PRIVILEGED  COMMUNICATIONS. 

See  Witnesses,  |  208. 
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PROBABLE  CAUSE. 

See  MaUdoni  Prosecation.  |  2L 

PROBATE. 

See  WUlB,  U  221-400. 

PROBATE  COURTS. 

See  Courte,  1 199. 

PROCESS. 

See  Appeal  and  Error,  {  009;  DepoBltloDS,  S 
8S;  Bminent  Domain,  H  172,  iSSl  Szecu- 
tion ;  Ounishmetit  i  Jjojiiikctioii* 

PROHIBITION. 

See  Appeal  and  Error.  |  mi. 

X.  HATtTBB  AKD  QBJOVm*, 

1 5  (McApp.)  The  court  on  application  for 
prohibition  cannot  compel  an  inferioi-  court  to 
refrain  &om  taking  any  particular  action  in  a 
controTersy  before  it,  for  the  inferior  court  may 
act  In  any  way,  even  erroDeoualy,  provided  it 
hu  jorisdiction  to  act  at  alL— State  ex  reL 
Lynch  t.  Taylor,  166  S.  W.  1071. 

I  10  (Ky.)  Where  the  circuit  conrt  has  no 
jurisdictioQ  of  an  appeal  from  the  county  court, 
the  Court  of  Appeals  may  issue  prohibition 
against  the  judge  of  the  circuit  court  to  re- 
strain him  from  hearing  and  determining  the 
appeal.— OoDunonwealth  t.  Xungblat,  166  S. 
■  808. 


n.  JUBIBDXOnoir  PBOOEHDZNOS, 
ARD  BBXJEF. 

I  18  (Mo.App.)  The  oflSce  of  i^rohibition'  is  to 
prevent  a  court  from  assuming  jurisdiction 
where  it  has  none,  and  an  application  for  the 
writ  ii  not  premature  when  made  before  the  In- 
ferior court  baa  acted.— State  ex  rel.  Lynch  v. 
Taylor,  166  S.  W.  1071. 

1 26  (Uo.App.)  Where  a  motion  ia  made  for 
ft  peremptory  writ  of  prohihitioQ  Dotwitbstand- 
iog  the  return.,  the  return  must  be  taken  as 
true.— State  ex  tel.  Lynch  t.  Taylor,  166  S. 
W.  1071. 

PROMISSORY  NOTES. 

See  Bille  and  Notei. 

PROOF. 

See  lunuanee.  H  Ei86-6S9. 

PROPERTY. 

See  Bastards,  |  104;  Constitutional  Law.  || 
272-280;  Dedication;  Eminent  Domain; 
Estates ;  Trade-Marks  and  Trade-Names. 

PROPOSITIONS. 

See  Appeal  and  Error,  |  742. 

PROSECUTING  ATTORNEYS. 

See  District  and  Prooaenting  Attorneys. 

PROSTITUTION. 

See  Criminal  *Lew,  |  829 ;  Disorderly  House. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,.H  741-762;  Trial, 
194. 

PROVOCATION. 

See  Homicide,  H  42-62.  290. 

PROXIMATE  CAUSE. 

Sea  N^Ugencfl^  |  56;  BaUroads,  f  42& 


PUBLIC  DEBT. 

See  Omutlai^  If  16S-19e:  Higjiwam  |  ME; 
Schools  and  Sdiool  Diati&cu,  i  90. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  U  284r-488b 

PUBLIC  LANDS. 

See  Bvidenoe.  f  28. 

IL  SUBVET  AMD  DI8POSAX  OF  UUnn 
OX*  UMITED  8TATB8. 
(F^  SwMmp  and  Ovmrflcwml  Ii«»<«. 

1 6  i  (Ark.)  A  suit  to  cancel  swamp  land  pat- 
ents, on  the  ground  that  the  assignment  of  the 
certificates  of  entry  was  void,  was  barred 
laches,  where  the  action  was  not  started  uam 
about  30  years  afterwards,  during  which  time 
the  patentees  had  paid  large  sums  as  taxes,  and 
the  evidence  which  might  have  cleared  op  tiw 
transaction  had  been  lost— Board  of  Levee  In- 
spectors of  Chicot  County  v.  Southwestern  Land 
&  Timber  Co.,  166  S.  W.  589. 

The  issuance  of  swamp  land  patents  created  a 
presumption  that  the  proper  state  ofiloer  duly 
investi^ted  the  facts  and  Issued  them  to  the 
proper  perscm,  and  the  burden  was  on  the  pany 
assailing  tliem  to  show  that  the  aseignmeDt  of 
the  certificates  on  which  tbey  were  based  wu 
void  and  the  patents  issued  to  one  not  entitled 
thereto.— Id. 

That  hoard  of  levee  inspectors,  suing  to  cancel 
swamp  land  patents  on  tne  ground  that  the  u- 
signment  of  the  certificates  of  entry  issued  to 
their  predecessors  was  void,  only  ret^tly  learn- 
ed of  their  rights,  did  not  excuse  their  Imcbes  in 
not  bringing  suit  for  30  years,  where  the  trsns- 
actions  were  of  record  and  the  facta  ooold  have 
been  ascertained  by  diligence. — Id. 

That  the  land  covered  by  patents  mmj^t  to 
be  canceled  by  a  levee  district,  on  the  groond 
that  the  assignment  of  the  certificates  of  entry 
issued  to  it  was  void,  was  merely  held  in  trust 
by  it  to  secure  a  fund  to  pay  snboontimetors  for 
levee  work,  made  It  inequitable  to  grant  such  re- 
lief after  80  years  had  elapsed,  dnring  wbidi 
the  evidence  had  been  lo8t--Xd. 

m.  DiaPOSAA  OF  IsAilM  OF  THE 
STATES. 

1 173  (Tex.CiT4pp.}  A  purchase  eC  sdMiol 

lands  while  Rev.  St.  1896,  art.  4218J,  prescrib- 
ing the  requisites  of  an  application  to  inirchase, 
was  in  force  Is  not  invalidated  by  any  mere  in- 
accora^  in  describing  the  classmcatitm  of  the 
land,  as  the  law  then  In  force  did  not  require 
any  statement  of  classification;  and  Acts  30th 
Tjeg.  (1st  Ex.  Seea.)  c.  20,  S  6^  reqmrbig  the 
reservation  of  mineral  rig hts,  does  not  apply  ts 
tiie  purchase.— Camp  v.  Smith,  160  &  W.  22. 

1 178  <Tez.CiT.App.)  Ume  was  necanarily  U 
the  essence  of  a  contract  to  purchase  on  a  cer- 
tain date  a  section  of  the  public  free  school 
land,  the  required  three  years  occupancy  of 
whidi  had  not  been  completed  by  two  years, 
in  view  of  the  somewhat  onerous  conditions  of 
occupancy  imposed  by  law. — Sears  v.  Ainsworth, 
lae  S.  W.  60. 

Where  plaintiff  agreed  to  convey  a  section  of 
public  free  achool  land  on  March  1st,  the  pur- 
chaser's teilure  to  tender  perfomaanoe  until  Jnly 
was  an  unreasonable  delay,  though  be  was  ill 
up  to  about  May  lat,  in  the  absence  of  other 
circumstances  excusing  his  failure  to  perform 
after  ceeovcffy.— Id. 

SPAKIBK.  KEJaOAH,  TKBKOH, 
AND  RmSIAJI  OaAlTFS. 

i  198  (Tex.)  In  relation  to  proper^  rights  ia 
that  part  of  the  Mexican  state  of  Tamauiipas 
over  which  the  state  of  Texas  extended  sover- 
eignty on  December  19,  1836.  aoquired  before 
such  sorerelciitr  waa  emended,  tne  tsaatj  of 
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Guadalupe  Hidalgo  luu  the  fozce  of  law  in  Tex- 
as.—State  T.  Oallardo,  166  S.  W.  869. 

The  treaty  of  Guadalupe  Hidalgo  protects  all 
titles  to  lands  formerly  within  the  Mexican 
state  of  Tamaulipas  over  which  the  soTereignty 
ot  Texas  waa  extended,  irtiich  wen  good  against 
the  Mexican  goremment— Id. 

f209  (TtxO  Whatever  rights  were  acquired 
by  towns  onder  grants  of  "ejidos"  from  the 
Spani^  king,  such  grants  did  not  convey  an  in* 
defeasible  title,  and  when  the  town  was  removed 
to  another  locality,  and  the  public  nse  of  the 
lands  was  abandoned,  the  lands  reverted  to  the 
sovereignty.— State  v.  Gallaido,  166  S.  W.  869. 

S  2f  0  (Tex^  Where  land  was  sold  by  the  gov- 
ernor of  a  Mexican  state,  now  within  the  limits 
of  the  state  of  Texas,  the  approval  of  the  Mexi- 
can government,  required  by  its  acts  and  regu- 
lations, held  to  be  presumed.— State  v.  Gallardt^ 
166  S.  W.  869. 

1221  (Tex.)  Act  Feb.  10.  18S2  (Laws  of 
1851-62,  c  69),  teqoiring  the  field  notes  of 
surveys  made  prior  to  the  passage  of  that  act 
to  be  returned  to  the  general  land  office,  does 
not  relate  to  nor  a£Eect  Mexican  titles  or  sur- 
veys, but  onlv  refers  to  surveys  made  under 
the  lam  of  the  repnUIc  or  state  of  Texaa— 
State  r.  Oallardo,  16^  8.  W.  869. 

I  223  (Tex.)  Where  lends  between  the  Nueces 
and  Rio  Grande  rivers  had  been  sold,  by  a  de- 
scription sufficient  to  identify  them,  under  the 
authority  of  the  KOvemor  oi  the  Mexican  state 
of  Tamaulipas,  the  purchase  price  paid  and  a 
survey  ordered,  prior  to  the  ext«ision  of  the 
sovereignty  of  Texas  over  such  tsrrltory,  the 

Kurchasers  had  acquired  a  perfected  right  to  the 
!gal  title,  which  was  good  against  the  Mexican 
government  and  will  be  protected  by  the  Texas 
eourt--State  v.  Oallardo,  166  8.  W.  869. 

PUBLIC  SCHOOLS. 

Bee  Schools  and  School  IMstxicta. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Gas,  i  14;  Bailroads;  Stre^ 
Bailroads;  Telegraphs  and  Telephones. 

PUBLIC  USE. 

See  Dedication;  Eminent  Domain. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses,  H  206-^47. 

PUFFING. 

See  Corporations^  |  80. 

PUNISHMENT. 

See  Criminal  Law,  ff  1206,  1208;  Rape,  {  64. 

PUNITIVE  DAMAGES. 

See  Damages,  {  87. 

QUANTUM  MERUIT. 

See  Assumpsit  Actira  of ;  Work  and  Labor. 

QUASHING. 

See  Indictment  end  Information,  1 187. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Criminal  law,  H  741-762;  Trial,  |t  139- 

QUIETING  TITLE 

See  Appeal  and  Error,  1 1173;  Pleedlsg,  |  864. 

X.  BIOHT  OF  ACTIOK  AHD  bEFEirSES. 

I  12  (Ky.)  Where  a  common  grantor,  after 
eonveyiag  to  plaintiff  the  minerals  under  a 


traet  el  lands^  afterwards  oonveyed  the  land 
to  defendant,  without  exception  or  reserva- 
tion of  tile  muerals,  plalntUf  could  maintain  an 
action  to  quiet  title  without  being  In  actual 
posKSsion.— Eentenia  Corporation  t.  Bordng 
Land  A  Mining  Co.,  166  ^W.  780. 

RAILROADS. 

See  Appeal  and  Error,  H  882,  1040,  lOSO; 
Carriers;  Commerce,  n  27,  69;  Eminent 
Domaitit.Jf  IQt  133j  141,  145,  204 ;  Evidence. 
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VZ.  OOKSTBTJOTIOW.  MAINTElfAWOJ, 
AXD  EQITIFIEEMT. 

1 95  <Tex.ClT.App.)  The  contention  that  irtiere 
a  railroad  crosses  a  public  highway  it  is  not 
required  to  keep  the  approaches  in  repair  if 
properly  constructed,  unless  the  approach  con- 
stitutes a  part  ot  the  track  or  crossing  proper, 
is  untenable.— Pecos  ft  N.  T.  By.  Co.  v,  Hnsksy, 
166  S.  W.  498. 

Z.  OPEBATION. 

(O  Oontvulu  waA  Pmseaa  Uakle  tor  In- 
jailea. 

1259  (Tex.CiT.App.)  One  who  leased  a  por- 
tion of  a  right  of  way  of  a  railroad  company 
and  assumed  all  damage  caused  by  the  negli- 
gence of  the  company  to  not  required  to  pay  to 
the  company  damages  recovered  from  it  by  the 
owner  of  a  noase  on  the  right  of  way,  who  was 
□ot  holding  under  the  lessee,  and  of  which  house 
the  company  had  never  pat  the  lessee  in  pos- 
session, for  the  ne^igent  burning  of  the  house. 
—Houston  &  T.  a  B.  Go.  T.  EsTss,  168  &  W. 
463. 

(F>  AeeMeata  mt  Ovesslass. 

1303  (Tex.Civ.App.)  The  failure  of  a  rail' 
road  to  construct  a  temporary  crossingj  whilo 
the  rwulsr  crossing  upon  which  plaintiff  was 
InJnred  was  torn  up  because  of  repairs,  con- 
stituted negligence,  if  such  a  temporary  cross- 
ing  might  easily  have  been  constructed  on  either 
side  of  the  rmilar  crossing.— St.  Louis  South- 
western By.  Co.  of  Texas  t.  Evans,  166  8.  W. 
702. 

1 326  rTex.Civ.App.)  The  Issue  raised  br  the 
action  of  the  driver  of  a  horse  and  buggy  m  at- 
tempting to  cross  a  railroad,  which  was  torn 
up  because  of  repairs,  at  the  invitation  of  the 
foreman  in  charge,  was  one  of  contributory 
negligence,  and  not  assumption  of  risk. — St. 
Louis  Southwestern  By.  Co.  of  Texas  v.  Evans, 
166  S.  W.  702. 

?327  (Mo.App.)  A  traveler  about  to  cross 
Iroad  tracks  Is  bound  to  stop,  look,  and  lis- 
ten only  when  he  can  neither  see  nor  beer,  and 
where,  from  a  point  40  feet  from  the  crossing, 
he  saw  that  there  was  no  train  within  between 
700  and  900  feet,  be  is  not  bound  to  ato^  be* 
ftoe  proceeding  on  tbe  traeka^Lagaroe  i,  Hls- 
soari  Pac.  By.  Co.,  106  S.  W.  Km. 

1 327  (Mo.App.)  A  railroad  crossing,  being  a 
dangeroos  place,  a  person,  before  venturing  op- 
on  same,  must  both  look  and  listen,  at  a  con- 
venient distance  &om  the  crossing  and  where 
the  look  wUl  be  effective.— Osbom  t.  Wabash 
R.  Co..  166  S.  W.  1118. 

1330  <Mo.App.)  While,  under  Ker.  St.  1909, 
I  3140,  requinog  the  giving  of  signals  at  a 
crossing,  evidence  of  an  injury  where  such 
signals  are  not  given  makes  a  prima  facie  case, 
yet  the  rale  of  contributory  nMlIgence  is  not 
abrogated.— Osbom  T.  Wabash  B.  Co.,  166  S. 
W.  1118. 

It  is  only  where  a  person  is  paying  attrition 
and  can  neither  see  nor  hear  anything  indicat- 
ing that  a  train  is  coming  that  he  can  pre- 


esMB  in  Desi  Dig.  A  Am.  IHg.  Vsj  No;  Series  *  ladttw  sss  same  topto  and  sscUen  (li^MUMBaR  > 

Digitized  by  V^OOQ  IC 


BallvMids  106  SOUTH  WJWrJ 

Bnme,  without  oe^llgeiice,  that  U  one  wen 
coming,  the  signals  would  be  given. — Id. 

Plaintiff's  intestate,  a  rural  mail  carrier,  be- 
ing in  an  Inclosed  cart  with  his  ears  partly 
muffled,  who  on  a  foggy  day  drove  upon  a  rail- 
road crossing  in  front  of  an  approaching  train, 
held  guilty  of  contributory  negl^ence  preclud- 
ing recovery,  though  the  statutory  signals  were 
not  given. — Id. 

S  340  (Tex.CiT.App.)  A  railroad  foreman.  In 
charge  of  repair  work  at  a  crossing,  was  the 
representative  of  the  company,  to  give  notice 
of  its  condition  to  travelers  ignorant  thereof, 
and  the  company  was  liable  for  injuries  to  a 
traveler,  if  due  to  negligence  of  the  foreman  in 
stating  that  he  could  cross  over. — St.  Louis 
Southwestern  By.  Ca  of  Texas  t.  Evans,  166  S. 
W.  T02. 

1344  (Tei.Oiv.App.)  Uutraversed  allegations 
in  the  answer,  that  deceased,  run  down  at  a 
crossing,  did  not  stop,  look,  and  listen,  though 
warned  by  reflections  from  the  headlight  of 
the  approaching  train,  held  not  to  show  him  to 
have  been  guilty  of  contributory  negligence. — 
Oalveston,  H.  &  S.  A.  By.  Oo.  t.  Pennington. 
166  S.  W.  46^. 

8344  (Tex.C5iT.App.)  Petition,  in  an  action 
for  injuries  while  riding  over  a  railroad  cross- 
ing by  the  horse  stnmbUng  and  throwing  plain- 
tiff to  the  ground,  held  not  objectionable  as  not 
alleging  in  what  way  plaintiff  sustained  dam- 
ages aliMed.— Pecos  ft  N.  T.  By.  Co.  v.  Huskey, 
166  S.  W.  493. 

S  346  (Tex.Civ.App.)  In  an  action  for  wrong- 
ful death  of  one  run  down  at  a  crossing,  the 
burden  of  establishing  deceased's  contributory 
negligence  is  upon  the  railroad  company,  and 
does  not  shift  upon  its  establishing  a  prima 
fade  case.— Galveston.  M.  &  S.  A.  By.  Co.  v. 
Pennington,  166  S.  W.  464. 

8  348  (Ky.)  In  an  action  for  the  death  of  a 
pedestrian,  struck  by  a  train,  evidence  held  to 
support  a  finding  that  decedent  was  not  guilty 
of  contributory  negligence. — CHiesapeake  &  O. 
By.  Co.  V.  Wamock'B  Adm'r,  166  S.  W.  179. 

g  348  (Mo.App.)  The  courts  will  declare  one 
run  down  at  a  railway  crossint;  contributorily 
negligent  only  where  the  testimony  is  very 
clear  and  practicaUy  uncontradicted.— T^garce 
V.  ^nssouri  Pac.  By.  Co.,  166  S.  W.  lOOl 

J 350  (Mo.App.)  In  an  action  for  the  wrong- 
death  of  plaintiCfs  husband,  run  down  at 
defendant's  crossing,  the  question  of  his  con- 
tributory negligence  held  for  the  jaiy.— Lagarce 
T.  Missouri  Pac  By.  Co.,  166  S.  W.  1(X&. 

1 360  (Te^.CiT.App.)  It  cannot  be  said,  as 
matter  of  law,  that  one  who,  at  night,  saw  a 
passenger  train,  which  was  60  or  70  feet  from 
the  crossing,  and  approaching  at  a  speed  two 
or  three  times  the  6  raiies  per  hour  allowed  by 
ordinance,  when  he  was  15  feet  from  the  cross- 
ing, was  guilty  of  contributory  negligence  in  in- 
creasing his  speed  and  attempting  to  cross  ahead 
of  it-Oulf.  G.  ft  S.  F.  By.  Co.  t.  Gaddis,  166 
8.  W.  124. 

I  350  (Tex.Civ.App.)  In  an  action  for  wrong- 
ful death  of  one  run  down  at  a  railroad  cross- 
ing, tiie  question  of  his  contributory  negli- 
gence held,  under  the  evidence,  for  the  juiy.— 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Pennington, 
166  8.  W.  464. 

{  350  (Tex.OiT.App.)  Whether  a  railroad  com- 
pany was  guilty  of  negligence  proximately  re- 
sulting in  injuries  to  the  driver  of  a  horse, 
which  ran  away  at  a  crosBlng  which  was  torn 
up  because  of  repairs,  and  whether  the  driver 
was  guilty  of  contributory  negligence  or  as- 
sumed the  risk,  held  to  be  questiaoa  for  the 
jury.— St.  Louis  Southwestern  By.  Co.  of  Texas 
T.  Evans,  166  a  W.  702. 

{  351  (Tex.OiT.App.)  A  charge  permitting  re- 
covery for  Injuries  sustained  from  plaintiff's 
horse  running  away  at  a  railroad  crossing 
which  was  torn  up,  if  plaintiff  relied  upon  the 
representations  of  de^dant's  foreman  that 
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he  could  erau,  was  not  defective,  because  not 

submitting  knowledge  of  facta  patting  plaintiff 
on  inquiry. — St  Louis  Southwestern  By*  Co.  d 
Texas  t.  Evans,  166  S.  W.  702. 

(O)  lajwiea  to  Peramu  «■  mr  mmv  TvMks. 

{ 355  (Ark.)  Where  railroad  contractors' 
camp  cars  were  placed  close  to  the  tracks  with 
the  company's  consent,  conTict  hired  to  such 
contractors  heU  not  a  trespasser  In  walkinic 
upon  the  track  while  going  from  one  car  to 
another,  and  the  railroad  employ^  were  bound 
to  keep  an  efficient  lookout---St.  Louis,  I.  M. 
&  S.  By.  Co.  T.  Dmmright,  166  S.  W.  938. 

8  367  (Ky.)  Operators  of  trains  in  yaYda  where 
the  presence  of  persons  on  the  tracks  should 
reasonably  be  anticipated  must  maintain  a  look- 
out—louisville  ft  N.  B.  Co.  T.  Taylor's  Adm'x, 
166  S.  W.  199. 

S  376  (Ark.)  Under  the  law  requiring  trwn 
operatives  to  keep  a  lookout  for  trespassers, 
they,  discovering  a  light  ahead  on  the  track, 
should  use  care  in  approaching  it — Chicago,  B. 
I.  &  P.  By.  Co.  V.  Gunn.  166  S.  W.  56S. 

I  392  (Ey.)  A  railroad  company  -was  not  li- 
able for  the  act  of  trainmen  in  malidoDelj 
throwing  scalding  water  upon  plaintiff  from  the 
engine  while  he  was  walking  along  the  riglit 
of  way;  tiie  act  not  having  been  performed  ia 
the  discbarge  of  any  duty  which  the  trainnea 
owed  to  the  company. — Chesapeake  &  O.  Bj. 
C6.  T.  Ford,  186  S.  W.  605. 

S  397  (Ark.)  In  an  action  for  injuries  to 
conTict  hired  to  railroad  contractors,  eridence 
concerning  a  place  for  washing  clothes,  across 
the  tracks  from  the  camp  cars,  heid  competent 
to  show  the  situation  and  the  custom  as  to  tlie 
use  of  the  tracks,  though  be  was  not  crossing 
the  tracks  to  go  to  such  place  when  strock  by 
a  tr%in.— St.  Louis,  I.  M.  ft  S.  Bj.  Oo.  t. 
Drumright  166  S.  W.  93S. 

$398  (Ark.)  Evidence  held  to  authorize  re- 
covery for  death  of  a  trespasser  on  a  speeder, 
kilted  by  a  train  without  a  headlight;  there 
having  been  no  warning,  except  a  crosnng  sig- 
nal, and  no  effort  to  stop  the  train,  thongli  the 
light  on  the  speeder  was  seen  when  a  qoir- 
ter  of  a  mile  away. — Chit^go.  B.  I.  ft  P.  Ry- 
Co.  v.  Gunn,  166  S.  W.  568. 

{  400  (Ark.)  Elvidence  held  to  make  qoesHans 
for  the  jury  aa  to  the  negligence  of  employes 
in  charge  of  a  train  and  the  contributory  neg- 
ligence of  a  convict  hired  to  railroad  contrtc- 
tors  in  walking  on  the  ends  of  the  ties  in  goins 
frcHn  one  of  the  camp  can  to  anotber.~-St 
Louis.  I.  M.  ft  8.  By.  Co.  r.  Dnunri^t, 
S.  W:  938. 

(H)  Injvrles  to  Anlin&ls  oa  er  aemr  Trwik^ 

8  411  (Tex.Civ.App.)  Where  an  animal  it 
killed  at  a  point  where  a  railroad  company  ii 
not  required  to  fence  its  tracks,  the  owner 
must  show  negligence  by  the  company  in  ordrr 
to  recover  therefor,- International  A  Q.  N.  Sj. 
Co.  v.  Leuschoer.  166  S.  W.  416w 

{412  {Tex.CiT.App.)  Though  a  railroad  cmd- 
pany  had  fenced  its  right  of  way  snfficieotly  to 
prevent  stock  from  gettlns  upon  the  track,  it> 
duty  to  keep  its  right  of  way  sufficiently  ht- 
closed  was  not  thereafter  discnaryed  by  the  ex- 
ercise of  ordinary  care  to  maintain  the  fence.— 
Chicago,  B.  I.  ft  G.  By.  Ca  t.  Porter,  166  S. 
W.  87. 

i  425  (Tei.Civ.App.)  The  railroad  compaay'i 

negligence  most  be  the  proximate  cause  of  the 
injury  to  stock  on  the  track,  to  entitle 
owner  to  recover  therefor. — International  ft  G- 
N.  By.  Co.  T.  Lenschner,  166  S.  W.  416. 

S44t  (Tex.C3T.App.)  Where  a  hone  was  kill- 
ed upon  t*e  light  of  way,  it  is  presumed  tiwt 
defendant's  train  ran  him  down,  and  It  has  tlK 
buMen  of  proTing  that  the  train  was  owned  and 
operated  by  anotter  company.— Chicago,  B.  L  * 
G.  Ry.  Co.  T.  Porter,  166  &,W.  37. 
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1441  (Tex.GiT.App.)  Th«  burden  la  on  tiifl 
'Owner  to  show  negugence  by  the  trainmen  re- 
■ultiOK  in  injury  to  stock  on  tiie  tnck,  and 
not  on  the  railroad  to  show  exoneration.— In- 
ternational &  O.  N.  Bj.  Go.  T.  Lenscbner,  160 
a  W.  416. 

1443  (Tex.Cii'Ji^pp.)  Evidence  in  an  action 
against  a  railroad  companr  for  injory  to  the 
stock  on  the  track  held  to  show  that  the  train- 
men were  not  negligent  in  failing  to  blow  the 
whistle  or  sound  the  bell  or  keep  a  lookout. — 
International  &  Q.  N.  Vy.  Co.  t.  Xieuadiner, 
166  S.  W.  416. 

i  443  (Tex.Glv.App.)  Evidence,  In  an  acdon 
for  killing  a  mule  on  a  railroad  track,  held  to 
-Boatain  a  finding  that  the  engineer  could  have 
Been  the  mole  la  time  to  atop  and  did  not  at- 
tempt to  do  so. — Galveston,  H.  &  H.  By.  Co. 
T.  Leggio,  166  S.  W.  698.  . 

(I>  Ftrea. 

1479  (Ark.)  Under  Lews  1907,  p.  886.  a 

{»litintlfl  may  recover  for  loea  by  mre  set  by 
ocomotive  without  proof  of  negligence,  even 
though  he  alleged  negligence  in  his  complaint. — 
Cairo,  T.  &  S.  B.  Oo.  v.  Brooks.  166  S.  W.  167. 

RAPE. 

See  Griminal  Law,  »  678,  720,  783^.  820. 

n.  PBOSBOimON  Ain>  PUNISHMEirT. 
<B>  Bvldenes. 

1 38  (Ark.)  Testimony  that  defendant,  tried 
for  carnal  abuse  of  a  girl,  told  witnesses  his 
wife  was  jealous  of  the  girl,  is  irrelevant  and 
Incompetent.— Fakes  v.  State,  166  S.  W.  863. 

(O  Trial  aad  Review. 

1 69  (Ark.)  Requested  instructions  that,  be- 
fore accused  could  be  convicted  of  assault  with 
intent  to  rape,  the  jury  must  believe  that  he 
assaulted  prosecuting  witness  with  intent  to 
use  whatever  force  was  necessary  for  sexual 
intercourse  with  her,  and  also  charging  the 
negative  of  that  proposition,  held  correct — 
JJensou  V.  State,  16G  S.  W.  549. 

8  59  (Tex.Gr.App.)  In  a  prosecution  for  as- 
sault with  idtent  to  rape  a  girl  under  16  years 
of  age,  it  was  not  necessary  for  the  court  to 
define  "force"  in  the  charge,  since  the  consent 
of  the  girl  would  be  no  defense.— Scott  v.  State, 
166  S.  W.  729. 

Where  the  court  submitted  the  issue  of  ag- 
gravated aasault,  such  assault  should  have  been 
defined  as  being,  under  the  circumstances  of 
tbe  case,  the  indAient  and  improper  fondling  of 
the  person  of  a  female  under  16. — Id. 

<D)  Seateaee  aaA  Pnnlabmeat. 

1 64  (Tex.Gr.App.)  Confinement  In  the  peni- 
tentiary for  nine  years,  which  is  within  tbe 
limits  fixed  by  statute,  held  not  excessive  for 
W^llSs.*  girl.— Lafoon  v.  State,  166  S. 

RATIFICATION. 

See  Principal  and  Agent,  |  169. 

REAL  ACTIONS. 

Quieting  TiUe;   TrMpav  to 


See  Partitioiii 
Tiy  Titlfc 


RECEIVERS. 


See  AcGonnt  Stated,  J  6;  Adverse  Poasesslon,  { 
46;  Appeal  and  Error,  |  440:  Master  and 
Servant,  i  00 ;  Stipulations,  {  IS. 

IT.  XAXAOEBEENT  AMD  DI8POSX- 
TIOK  OF  PBOPEBTT. 
(A)  AdmlnlBtratien  la  8«bmm1. 

195  (Mo.App.)  Until  qualified,  a  reeelTer 
cannot  bind  the  estate,  and  even  thereafter  he 


cannot  do  so  without  an  order  of  court  or  its 
approval— Stone  v.  St  Louis  Union  Tmst  Co., 
166  8.  W.  1091. 

i  98  (Mo.App.)  A  receiver  holds  funds  in  his 
hands  subject  to  the  orders  of  the  court  hav- 
ing supervision  over  the  receivership,  and  all 

fersons  dealing  with  bim  are  chargeable  with 
Dowledge  thereof.~Stone  v.  St  Louis  Union 
Trust  Co.,  166  S.  W.  1091. 

I  101  (Mo.App.)  A  trust  company  with  whom 
the  receiver  of  a  bank  deposited  tbe  funds  of 
the  bank  cannot  claim  that  the  deposit  was  an 
indemnity  against  its  possible  liability  on  the 
receiver's  bond  snd  defeat  payment  of  interest 
on  the  deposit  in  accordance  with  Rev.  St. 
1909,  I  1124.— Stone  v.  St  Louis  Union  Trust 
Co.,  166  S.  W.  1091. 

A  contract  between  a  receiver  and  bia  sure- 
ty, whereby  he  agreed  to  deposit  the  receiver- 
ship funds  with  the  surety  and  to  waive  pay- 
ment of  interest,  would  be  void.— Id. 

A  contract  whereby  a  receiver  agreed  to  de- 
posit receivership  funds  with  defendant  tmst 
company  ic  consideration  of  its  becoming  sure- 
ty *oti  his  bond  was  not  a  waiver  of  his  right 
to  collect  interest  thereon,  where  the  contract 
specially  declared  Oiat  the  receiver  should  be 
required  to  do  nothing  to  the  disadvantage  ot 
the  trust.— Id. 

RECEIVING  STOLEN  GOODS. 

See  Criminal  Law,  |  742. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Law,  |  678;  Trial,  H  46-106b 

RECORDS. 

See  Abatement  and  Revival,  I  76:  Appeal 
and  Error,  »  499-708,  90T,  91T,  082;  Crim- 
inal Law.  »  429,  1087-1124,  1134;  Judg- 
ment, i  273 ;  Pubbc  Lands,  J  SL 

RECOUNT. 

See  Meetlons,  f  299. 

REFORMATION  OF  INSTRUMENTS. 

See  Appeal  and  Error,  1 1172 ;  Cancellation  of 
Instruments;  Deeds,  |  114;  Limitotloa  of 
Actions,  ii  19,  170. 

I.  KIOHT  OF  ACTION  AND  DEFEirSES. 

16  (Ky.)  Where  an  instrument  fails  to  em- 
y  the  actual  agreement  of  tbe  parties  because 
of  mistake  common  to  both  parties,  or  because 
of  mistake  on  one  side  and  fraud  or  inequitable 
conduct  va  the  other,  reformation  is  the  proper 
remedy^Lindenberger  t.  Bowland,  166  B.  W. 
242. 

I  16  (Tex.CiT.Amc).)  A  deed  cannot  be  reform- 
ed by  the  addition  of  a  stipulation  therein,  un- 
less tbe  stipulation  was  omitted  by  fraod,  acci- 
dent, or  nustake.— liuckenbach  v.  Thomas,  106 

S.  W.  99. 

S  18  (Tex.Civ.App.)  Where  the  parties  to  a 
contract  discovered  before  its  execution  that  a 
stipulation  was  omitted  therefrom,  but  they  be- 
lieved, oa  the  sdvice  of  an  attorney,  that  the 
stipulation  was  binding,  the  contract  would  not 
be  reformed  to  Include  the  stipulation,  unless 
either  party  was  misled  by  the  otiiez,  or  by  the 
intentional  misrepresentation  of  the  attorney. — 
Luckenbadi  t.  Thomas,  166  S.  W.  09.  . 

n.  PBOOEEDINCUB  AND  RELIEF. 

i  36  (Ky.)  A  i>etitioD  for  reformation  of  an 
instrument  must  sIhiw  In  clear  and  concise  lan- 
guage the  grounds  of  reformation,  the  agreement 
actually  made,  and  tbe  agreement  which  the 
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partieB  iotended  to  make.— Llndenbeisw  t.  Bow- 
knd,  166  S.  W.  242. 

A  petition  for  the  reformation  of  an  lUBtra- 
ment  on  the  gronad  of  mntoal  miatake  mnat 
dearly  all^  such  mtetake  or  drcniiistaDoeB 
bom  which  It  can  be  readily  inferied^Id. 

Petition  for  the  reformation  of  a  covenant  of 
ceneral  warranty  against  incambrances  contain- 
ed in  a  deed  on  the  ground  of  mutual  mistake 
held  insufficient.— Id. 

147  (Ky.)  Where  an  instniment  is  drawn 
with  intent  to  execute  a  definite  agreement  pre- 
vloosly  made  relating  to  wmietbing  within  the 
contemplation  of  the  parties,  bnt  which  by  the 
mistake  of  the  scriveber,  either  as  to  law  or 
fact,  does  not  express  such  intention,  the  in- 
strmnent  may  be  reformed  by  enforcing  specific 
performance  of  the  agreement  according  to  the 
real  intention  of  the  parties.— liindeDbezger  t. 
Bowland.  166  S.  W.  m 

flEFORMATORIES. 

See  False  Imprisonment. 

REFRESHING  MEMORY. 

Sba  Witnema,  |  20S. 

REHEARING. 

See  Appeal  and  Error,  IS  838,  S45. 

REINSTATEMENT. 

See  Inmrano^  |  80S. 

RELEASE. 

See  Bnis  and  Notes,  {  266:  Compromlw  and 
Settlement ;  Contracts,  S  64;  Novation,  |  6 ; 
Vendor  and  Purchaser,  f  267. 

m.  PLEADING,  EVIDEKOE,  TRIAI^ 
AKD  REVIEW. 

S  59  (Mo.)  Where,  in  an  action  for  Injuries 
consisting  of  the  breaking  of  plaintiff's  arm, 
he  sought  to  set  aside  a  release  for  misrepre- 
sentation of  defendant's  physician  that  the 
bones  liad  milted^  an  insttnetion  authorising 
the  Tacatlon  of  the  release,  fn  ease  the  physi- 
cian had  falsely  represented  that  plaintiff's 
arm  would  be  good  and  strong  within  six 
months,  held  erroneons.— Wingfield  t.  Wabash 
a  Co.,  166  S.  W.  10S7. 

RELEVANCY.  • 

See  XMdence,  fl  118-142. 

RELIGIOUS  SOCIETIES. 

See  Taxation,  i  244. 

REMAINDERS. 

S  14  (Ky.)  A  contingent  remainderman  has 
the  right  to  convey  his  interest. — Bank  of  Tay- 
lorsville  v.  Vandyke,  166  S.  W.  1024. 

S  17  (Ark.)  A  court  of  equity  will  grant  re- 
lief to  protect  the  interests  of  remaindermen, 
whether  vested  or  contingent,  agatnet  a  wrong- 
ful permanent  eneroachment^Blvans  t.  Fettaa, 
166  S.  W.  956. 

REMOVAL  OF  CAUSES. 

See  TtBiw,  H  46^  75. 

REPAIRS. 

See  lAndloid  and  Tenant,  S  lOOi 

REPEAL. 

See  Statutes,  tl  166,  168,  161. 


REPLEVIN. 

IT.  PZBAimiG  AED  BVIDBEOB. 

172  (Mo.App.)  Evidence  held  to  sostnio  a 
finding  that  defendant  wrongfully  detained 
lithographic  plates  manufactured  by  him  for 
plaintiff  aathorising  a  recovery  bj  idaintifF  of 
the  pla^.— S.  Viviano  &  Broa.  r,  Colombia 
Can  Co.,  166  S.  W.  1082. 

VI.  TRIAJL.  jm>OMEHT._  EHTOROE* 
ICBRT  OF  JPlKmBET.  ABS 
BEVIEW. 

S  106  (Ho.App.)  One  who  wrongfully  conrert- 
ed  personalty  of  another  cannot  complain  of  a 
judgment  for  the  value  <^  tbe  property  instead 
of  a  judgment  for  its  return.— S.  Viriano  ft 
Bros.  T.  Columbia  Can  Co.,  166  S.  W.  1082. 

vn.  LiABrLrriBa  ox  Boims  ahd 
uhdebtakihos. 

I  123  (Mo.App.)  Where  defendant  obtains  a 
judgment  in  replevin  against  plaintiff  and  tbe 
sureties  on  the  replevin  bond,  and  accepts  in 
payment  a  check  signed  by  a  corporation  b* 
plaintiff  as  president,  and  obtains  tbe  moneT 
thereon,  and  notifies  the  soreties  tliat  they  are 
released,  thereby  xeleaaes  the  sureties,  thou^ 
afterwaids  compelled  to  refund  to  the  corpora- 
tion.—Lewis  T.  Sfflltb,  166  8.  W.  818. 

REQUESTS. 

See  Oriminal  Law,  H  82i-834;  Trial.  H  236- 
260. 

RESCISSION. 

See  Cancellatfui  <ii  iBStramoita:  Contracts,  i 
94:  Bzchaue  of  Property,  H  8,  8;  Sales,Ji 
126,  ISOTVendor  and  PorSuuKr,  tf  83.  82- 

"  ■        RES  GEST^ 

See  Griminal  U.w,  H  864^;  Bvidene^  |i 

118*-123. 

RETROSPECTIVE  LAWS. 

See  Statnto^  1  267. 

RETURN. 

See  ElecUoni,  t  266 ;  ProhiUtkm,  %  2Ql 


See  Taxation. 


REVENUE 
REVIEW. 


SeeJ^peal  and  Error ;  Oriminal  L«w,  S  1004- 

REVOCATION. 

See  Bills  and  Notes,  1  348:   Principal  aid 
Agent,  f  33;  WiUTir  170,  188^ 


RIGHT  OF  WAY. 

Sea  Bftwnenta. 

RISKS. 

Aaaomption  of,  eee  Uaatar  ud  Semat  0 

203-218,  264,  288. 

ROAD  DISTRICTS. 

See  Highways,  If  00.  SO. 

ROADS. 

See  Highway!. 

SAFETY  APPUANCE  ACT. 

See  Master  and  Serrant,  1  jW4.  . 
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SALES. 

Bee  Appeal  and  Error.  |  1068;  Broken; 
Deeds;  Evidence,  S  429;  Exetrution,  |  27S; 
Infants,  {  37 ;  Judicial  Sales ;  Lofa  and  Los- 
Xing,  S  8;  Principal  and  i^ent,  |f  33,  l(w> 
1S6,  168;  Vendor  and  Ponfaaer. 

I.  REQTnSITES  AJTD  VAUDITT  OF 
OONTRAOT. 

t  I  (Kr.)  A  contract  for  the  manufacture  and 
■ale  of  uee  held  not  objectionable  for  indefinite- 
nesa  as  to  description  of  the  country  from  which 
the  ties  were  to  come,  where  plaintiff  and  de- 
fendant  understood  with  reasonable  ceitaintr 
the  boundary  covered  by  the  contract.— Mitchefl 
Taylor  Tie  Co.  v.  Whitaker,  166  S.  W.  193. 

§  22  (Arlc.)  There  can  be  no  binding  contract 
of  sale  anal  the  minds  of  the  parties  have 
met,  and  the  meeting  of  an  offer  by  counter 
oCfer  will  create  no  such  contract— Porter  v. 
GosseU.  166  S.  W.  533. 

Where  defendant  offered  to  sell  a  car  of  oats 
at  42  cents,  it  plaintiS  would  accept  the  dty 
scnle  weights,  plaintiff's  reply,  reguestiag  de- 
fendant to  rush  the  shipment,  but  demanding 
an  affidavit  attached  to  the  scale  weights, 
would  not  create  a  binding  contract.— Id. 

§  38  (Tez.Civ.App.)  A  buyer  of  horses  induced 
to  make  the  contract  by  reason  of  false  repre- 
sentations, was  entitled  to  recover,  in  an  action 
for  a  rescission,  irrespective  of  any  effort  on  hi3 
Dart  to  ascertain  the  tmth  of  the  representa- 
tioDS.— Underwood  v.  Jordan,  166  8.  W.  88. 

S  52  (Ky.)  In  an  action  for  the  price  of  goods 
which  defendant  claimed  were  sold  to  his  son 
and  not  blmsdf,  erldenca  Aeld  to  mrrant  a 
verdict  for  idalntiff.— EeetUB  t.  Smith,  166  S. 
"W.  610. 

{53  (Tex.Civ.App.)  Evidence  \eld  insufficient 
to  take  to  the  the  qoestion  of  fraudulent 
misrepreBeiitatioiu  by  the  seller  ot  a  stock  of 
^wel^  SB  to  the  quaUtr.—Bixl«r  v.  Rinn,  166 
8.  W.  96, 

m.  MOPinOATIOjf  OB  BBSOUBIOir 
OF  OOMTKAOT. 
«n  Reaelaaim  br  Barer. 

1 128  fi:tex.CSv.App.)  Where  a  contract  of  sale 
stipfOated  that,  if  the  buyer  was  dissatisfied  at 

the  expiration  ot  90  days,  the  seller  would  re- 
pay the  cash  and  return  the  notes  given  in  pay- 
ment, the  buyer  was  not  required  to  call  for  a 
repayment  and  a  return  of  the  notes  before  the 
expiration  of  the  90  dafs.— Wataon  v.  Uice,  166 
S.  W.  106. 

Where  a  contract  of  sale  gave  the  buyer  a  spec- 
ified time  in  which  to  express  his  dissatisiac- 
tion,  and  provided  that  on  so  doing  the  seller 
would  refund  the  price  paid  and  return  the  pur- 
chase-money notes,  the  buyer  was  not  legnired 
to  eroresfi  his  dissatisfaction  before  the  specified 
time,  though  he  acquired  before  that  time 
knowledge  of  the  facts  entitling  him  to  rescind. 
—Id. 

S  130  fTex.Civ.App.)  In  purchaser's  action  to 
rescind  for  false  representations,  petition  heJd 
to  allege  sufficiently  the  purchaser's  reliance  on 
the  representations,  and  that  they  were  a  ma- 
terial Indacement,  to  admit  evidence  ot  the  rep- 
resentations.—Underwood  V.  Jordan,  166  S.  w. 

sa 

.Instruction  to  find  for  buyer  for  rescission 
and  the  amount  of  purchase  price,  if  false  and 
fraudulent  representations  were  made  by  the 
seller,  held  not  objectionable,  as  failing  to  hy- 
pothesize i^aintiff's  reliance  on  tha  repreienta- 
tions  and  damage  therefrom. — Id. 

nr.  VEutmaiAKOB  of  oohtraot. 

(O)  DellYcrr  and  Aaeeptaa««  of  Goods. 

I  ISO  (Ky.)  A  contract  for  the  manufacture, 
purchase,  and  sale  of  railroad  ties  by  plaintiff 


t»  defendant  Mi  nrntna]  ud  to  Und  ^aintifl 

to  exercise  reasonable  diligence  to  prodnce  and 
deliver  to  defendant  all  ties  manufactured  by  him 
in  the  territory  ^wdfied,  and  defendant  was 
boLud  to  zeceire  all  ties  m  delivwed.— Mitch- 
eU  Taylor  Tie  Co.  v.  Whitaker.  166  S.  W.  19S. 

S  168  (Tex.Giv.Ai|p.)  One  who  ordered  an  au- 
tomobile of  a  certain  make  and  color,  with  cer- 
tain equipment  and  with  the  buyers  initials 
tbereon,  has  the  light  to  inspect  the  car  before 
accepting  it,  and  delivery  thereof  could  not  be 
made  until  after  the  buyer  or  her  authorized 
agent  had  had  reasonable  opportunity  to  make 
such  inspectioD.- Lauge  v.  Interstate  Sales  Co., 
166  S.  W.  900. 

V.  OFEBATIOH  AlTD  EFFEOT. 
(A)  Trmnsfer  of  Title  as  Between  Partlea. 

1202  (Mo.App.)  Where  a  sale  of  personal 
property  is  for  caah,  the  title  does  not  pass  if 
the  purchase  money  is  not  paid  in  accordance 
with  the  terms  of  the  contract,  and  in  such 
case  the  seller  may  reclaim  his  property,  provid- 
ed he  has  not  waived  cash  payment  or  been 
guilty  of  laches  or  conduct  estopping  him  from 
so  doing. — Skinner  &  Kennedy  Stationery  Co.  v. 
Lammert  Furniture  Co..  166  8.  W.  1079. 

vn.  iiBiirBi>fTai  of  HBT.i.im. 

(O  Beeeverr  of  Uoods  Delivered  or  Pro- 
ceeds Thereof. 

§301  (Mo.App.)  Rev.  St.  1909,  I  2101,  pro- 
viding that  personal  property  shall  be  subject  to 
execution  on  a  judgment  against  the  buyer  tor 
the  purchase  price,  and  u^all  not  be  »empt 
except  in  the  bands  of  an  innocent  porchaser 
tor  value,  merely  removes  such  property  from 
the  operation  of  tlie  exemption  law,  and  does 
not  create  a  lien  in  favor  of  the  seller.— Skin- 
ner &  Kennedy  Stationery  Co.  T.  lAmmert 
Furniture  Co.,  166  S.  W.  1OT9. 

1316  (MoJLpp^  Bev.  St  1900,  f  2887,  pro- 
viding that  no  sale  of  goods,  wliere  possessicni  ia 
delivered,  shall  be  subject  to  condition  as 
against  creditors  or  subsequent  sood-faith  pur- 
chasers ot  the  buyer,  unless  such  condition  be 
evidenced  by  writing,  executed,  acknowledged* 
and  recorded,  has  no  application  to  the  avoid- 
ance ot  a  cash  sale  for  nonpayment.— Skinner 
ft  Kennedy  Stationery  Co.  v.  Lammert  Furni- 
ture Co.,  166  S.  W.  1079. 

(■)  AetieBB  for  Prieo  or  Talao. 

fS56  (Tex.Civ.App.)  In  an  action  for  the 
purchase  price  of  an  automobile,  where  the 
plaintiff  claimed  deliver?  to  the  cblldrai  of 
defendant  as  her  agents,  testimony  as  to  the 
anxiety  of  the  children  to  obtain  possession  of 
the  car  had  no  probative  value  and  was  im- 
properly admitted.— Lange  v.  lutentate  Sales 
Co.,  166  S.  W.  900. 

<F>  Aetlosw  for  Daaaasea. 

1370  (E^.)  Where  defendant  refused  to 
receive  certain  ties  which  it  was  bound  to  re- 
ceive nnder  a  contract  for  the  manufacture  and 
sale  thereof,  and  they  were  afterwards  lost  by 
a  rise  of  the  river,  plaintiff  was  entitled  to  re- 
cover their  value.— Mitchell  Taylor  Tie  Co.  t. 
Whitaker,  166  S.  W.  193. 

S  384  (Ky.)  Where  defendant  failed  to  accept 
such  ties  as  plaintiff  could  deliver  under  a  con- 
tract obligating  defendant  to  take  all  of  such 
ties  from  a  specified  district,  plaintiff's  measure 
of  damages  was  the  difference  between  the  con- 
tract price  and  the  market  price  at  theplace  txt ' 
delivery.— Mitchell  O^lor  Tie  Oo.  T.  Wbitakax!. 
166  S.  W.  103. 

Tm.  BEMBDIBfl  OF  BUTBB. 

(A)  Rccov-crr  ot  Prise. 

S  397  (Mo.App.)  In  an  action  upon  an  ac> 
count,  evidence  held  suffident  to  sustain  a  judg- 
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ment  for  plalntlfir-mttaibexK  v.  Bliher,  106 

S.  W,  1106. 

<0  Actloss  tor  Breach  of  Comtraet. 

S  41 1  (Ey.)  A  petition  in  an  action  for  breach 
of  contract  to  Bell  plaintifF  buttermilk  from  37 
C0W8  from  Jane  1,  1900,  until  the  contract  was 
terminated  by  90  dayr  notice  held  to  allege 
a  good  cause  of  action  by  allying  defendant's 
breach  thereof  by  refusing,  without  notice,  to 
furnish  buttermilk  after  April  1,  1011,  resulting 
in  plaintiff  losing  his  customers. — O'Hara  t. 
Graham,  160  S.  W.  233. 

1416  <Ky.)  In  an  action  for  breach  of  a 
contract  to  deliver  wheat  at  threshing  time  at 
80  cents  per  bushel,  evidence  that,  several  wifeks 
after  threshing,  the  nuirket  price  was  fl  per 
bushel  was  inadmissible.— Troendle  T.  St^r, 
166  S.  W.  779. 

S4I7  (Ky.)  In  an  action  for  breach  of  con- 
tract to  furnish  plaintiff  buttermilk,  evidence 
held  to  show  that  defendant  agreed  to  furnish 
buttermilk  to  plaintiff  in  1911,  and  without  no- 
tice of  his  intention  to  terminate  the  contract 
refused  in  April,  1911,  and  thereafter  to  de- 
liver any  more  buttermilk  to  plaintiff.— O'Hara 
T.  Graham,  166  S.  W.  233. 

1 418  (Ky.)  In  an  action  tot  breach  of  a 
contract  to  deliver  wheat  at  threshing  time  for 
80  cents  per  bushel,  plaintiff  was  only  entitled 
to  recover  nominal  damages  on  proof  that  the 
market  value  of  wheat  at  that  time  was  o:^ 
78  cento.— Troendle  v.  Steger,  166  S.  W.  779. 

(D)  Aetl«m»  and  GonnterelalBKB  Cor  Bwaoh 

of  Warrantr. 

i  441  (Ky.)  In  an  action  for  tbe  unpaid  price 
of  machinery,  evidence  held  not  to  show  a  war- 
ranty  of  the  machinery  )yr  the  BeUer.^Larkin 
v.  Heiiman  Macb.  Co^  160  S.  W.  188. 

SATISFACTION. 

See  Compromise  and  8ettiem«at;  Belease. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Conatitotion&l  Law,  |  70;  Coanties,  If  156. 
161,  183.  190,  213;  Evidence.  I  23;  PubUc 


LondB.  H  173,  178;  Statutes,  H  90.  122. 

n.  FUBUO  SCHOOLS. 

(B)  Or«atloa,  Alteratloa,  BxistenoOt  aad 
DiMolatton  of  DlatrlotB. 

f  22  (Ark.)  Acts  1911.  p.  81.  permitting  two 
or  more  school  districts  to  be  organized  into  a 
single  consolidated  school  district,  did  not  re* 
peal  Acts  1909,  p.  948,  section  1  of  which  per- 
mits the  people  of  any  given  territory  in  a  coun- 
ty to  be  organized  Into  a  single  school  district, 
except  that  Act  No.  116  now  provides  exclusive 
method  for  oousolidatlng  common  school  districts 
as  entireties.— Eubanks  v.  Futrell,  166  S.  W. 
172. 

t33  (Ark.)  Special  school  districts  may  be  e»- 
lisbed  by  the  consolidation  of  common  school 
districts  as  entireties,  or  by  taking  only  parts 
of  commoo  achool  district*  and  consolidating 
sacti  parts.— Eubanks  v.  FotMll,  166  S.  W.  172. 

(D)  District  Propcrtrt  Contraet*.  and  . 
Uabllltle*. 

S  72  (Ark.)  Kirby'e  Dig.  |  7643,  does  not  In- 
validate a  contract  permitting  a  secret  society 
to  use  a  school  building  as  a  lodgeroom,  provid- 
ed the  use  does  not  interfere  with  the  school 
or  injure  the  bnilding.— Cost  T.  Bhinanlt,  166 
S.  W.  740. 

Kirby'a  Dig.  |  7614,  vests  in  school  directors 
discretion  as  to  arrangements  for  the  interests 
of  tbe  district,  and  a  contract  approved  by  the 
voters  for  the  use  of  the  school  building  as  a 
lodgeroom  for  a  secret  society  is  not  invalid, 
where  th«  use  will  not  interfere  with  the  school 
or  injnre  the  baildingr-Id. 


(m  IHatvtet  Debt,  Beoarltlea,  ans* 

tlOB. 

1 99  (Tex.)  Under  the  coostitntional  provi- 
sioQ  authorizing  additional  taxes  for  the  erec- 
tion of  tree  public  schools,  Rev.  St.  1911,  art 
2867,  authorising  the  imposition  of  aocli  sd£- 
tionsl  taxes  for  the  purchase  of  sites  and  tbe 
issuance  of  bonds  for  that  purpose,  is  Tdlid.- 
Glass  V.  Pool,  160  3.  W.  376. 


(B)  PsvllSi  MiA  Caaduet  a 
Sehoola. 


i<  DisetVUme  at 


i  167  (Ky.)  Text-Book  Commission  Act  1914. 

114,  providing  that  retail  dealers  shall  receive 
6  per  cent  of  the  retail  price,  Jteld,  in  Tiev  of 
sections  11  and  18,  to  merely  fix  ■  maximum 
which  the  text-hook  commission  may  reduce 
upon  proper  showing,  and  so  the  act  is  not  in- 
valid aa  unreasonably  restricting  competitioa 
bj^nblishen.- Bowman  t.  Bamlet^  Iw  &  W. 

SECONDARY  EVIDENCE. 

See  Svidence,  ||  167-178. 

SEDUCTION. 

See  Criminal  Law,  »  361,  419,  420,  696,  78(K 
811 ;  Witnesses,  if  337.  340. 

u.  ORncnrAX  RBSPOHSiBrurr. 

f  40  (Tex.Cr.App.)  In  a  prosecution  for  seduc- 
tion, evidence  that  prosecutrix's  mother  vas 
dead  was  admissible.— Gillespie  v.  State,  166  S. 
W.  135. 

{40  (TeK.Cr.App.)  On  a  trial  for  seductioa. 
letters  written  by  the  prosecutrix  long  after  the 
offense,  and  of  little  importance  were  not  ad- 
missible.—Oreacy  V.  State,  166  S.  W.  162. 

{ 42  (Tex.Cr.App.)  On  an  issue  as  to  prose- 
cutrix's reputation  for  chastity  at  the  time  of 
her  alleged  seduction  under  promise  of  marriage, 
evidence  that  she  had  a  difficulty  with  a  man 
and  called  him  a  damn  son  of  a  bitch  was  ad- 
missible.—Gillespie  V.  State,  160  3.  W.  135. 

1 48  (Tex.Cr.App.)  In  a  prosecation  for  se- 
duction under  promise  of  marriage,  evidence  of 
defendant's  conduct  toward  prosecatrix,  both 
prior  and  subsequent  to  the  seduction,  held  suffi- 
cient to  corroborate  her  testimony  that  he  se- 
duced her  because  of  his  promise  to  many  ber. 
-GUlespie  v.  State,  166  S.  W.  135. 

In  a  prosecution  for  seduction  under  promise 
of  marriage,  It  is  not  necessary  that  tbe  seduced 
woman  be  corroborated  in  each  and  every  ptr- 
ticnlar  of  the  elements  necessary 'to  coDstitnte 
the  offense.— Id. 

S  50  (Tex-Crjlpp.)  Evidence  held  to  require  « 
finding  that  the  promise  by  which  prosecatrix 
was  induced  to  yield  her  person  on  the  fiist  oc- 
casion was  not  conditioned  on  ber  bectHninf 
pregnant  from  the  Intercourse,  so  that  the  oourl 
did  not  err  in  refusing  to  submit  the  qnestioD 
of  such  alleged  conditional  promise.— Gillc^ 
V.  State,  16?  3.  W.  135. 

Instructions  held  to  properly  state  tbe  !■« 
with  reference  to  corroboration  of  prosenitTii 
as  an  accomplice,  and  did  not  tend  to  indite 
tbe  jury  to  believe  that  the  burden  was  not  oa 
ths  state  to  corroborate  proseentrlx.— Id. 

SELF-DEFENSE. 

See  Death,  H  21.  104;  Homicide,  |  800. 

SENTENCE 

See  Orlmlnal  Law,  1 1001;  Bape^  |  84 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  H  110,  3fi& 

SEPARATION. 

Sts  Husband  and  WU,  H279, SSL 
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SERVANTS. 

See  Malta  ud  Semnt. 

SERVICES. 

See  Work  and  Labor. 

SERVITUDE. . 

See  Eaaem«iita. 

SET-OFF  AND  COUNTERCLAIM. 

n.  BITBJIiOT-lCATTEB. 

§22  (Tex.Civ.App.)  In  an  action  for  the 
wrongful  killing  ot  a  Itoise,  tbe  defendant  can- 
not eet  off  damagea  arising  from  treapaaa  com* 
mitted  by  the  horse  and  his  keep  after  former 
trespass,  since  the  statute  relating  to  set-off  does 
not  cover  disconnected  claims  for  damages  aris- 
intc  In  tort— Dees  t.  Thompson,  166  S.  W.  66. 

SETTING  ASIDE. 

See  Appeal  and  Error,  {  1221;  Jadgmoit,  If 
140,  1S8,  403. 

SETTLEMENT. 

See  GompRMiilse  awl  Setttement;  Belease. 

SIGNALS. 

See  Bailioada,  |  330. 

SIGNATURES. 

See  Appeal  and  Error,  I  660:  Banks  and  Bank- 
ing, |  148;  Pleading,  $8  2S8.  290. 

SNOW. 

See  Mnnldpal  Gorporatloiu,  |  822. 

SOCIETIES. 

See  Asaociations. 

SPANISH  GRANTS* 

Sea  Pablic  Lands,  |  209. 

SPECIAL  LAWS. 

See  Statutes,  H  93,  86. 

SPECIFIC  PERFORMANCE. 

See  Judgment,  $  670;  Reformation  of  Instm- 
ments,  S  47. 

It  NATURZ:  AND  OROTTNSS  OF  BEM- 
HDT  IN  GEMEBAI.. 

{  6  (Tex.ClT  App.)  Under  an  agreement  where- 
in, tn  consideration  that  plaintiff  would  obtain 
land  at  a  low  price,  defendant  was  to  convey 
an  interest  to  plaintiff  and  another  when  a  cer- 
tain amonnt  was  paid  or  sales  of  land  and 
timber  equaled  that  amount,  it  was  not  es- 
sential to  the  Talidity  of  the  contract  or  to 
plaintiff's  right  to  specific  performance  that 
there  ^ould  oe  reciprocal  obliKation  or  mutual- 
it;  of  remedy,  where  plaintiff  had  performed 
hia  part  by  procuring  the  land  at  the  price  set. 
—Johnson     Mansfield,  166  8.  W.  927. 

■i  12  (Tez.CiT.App.)  Under  contract  whereby 
plaintilC  and  W.,  upon  the  happening  of  certain 
conditions,  were  to  have  a  conveyance  of  a 
one-half  interest  in  lands,  held,  that  plaintiff 
did  not  lose  his  right  to  specific  performance 
merely  because  W.  by  accepting  a  settlement 
from  tbe  defendants  could  not  be  properiy  join- 
ed as  a  party  plaintiff.— Johnson  t.  Mansfield, 
166  8.  W:  927. 


XL  OOHTKAOnt  BWOBOHABIO. 

S  29  Crez.Clv.App.)  A  contract  to  sell  a  place 
consisting  of  four  lots  in  a  certain  town,  it 
appearing  that  vendor  owned  only  one  place  In 
that  town  whkA  consisted  of  foov  lots,  de- 
scribes the  property  wldi  snffldent  certainty  to 
entitle  the  purchaser  to  specific  performance. 
—Beaton  t.  FusseH,  166  S.  W.  458. 

!  32  (Ky.)  An  ezecntory  contract,  upon  which 
only  one  of  the  parties  is  bound,  and  under 
whidi  the  party  not  bound  has  not  acted,  is 
not  enforceable  in  equity  by.  either  par^. — 
Vols     Scnlly,  166  STV.  101& 

I  35  (Tez.Civ.App.)  Where  the  husband  of  the 
owner  of  land  contracted  for  its  sale,  the  pur- 
chaser is,  not  entitled  to  specific  performance, 
imless  ho  shows  that  the  owner's  husband  was 
acting  as  her  agent,  or  that  she  knew  he  was 
BO  acting  and  ratified  iba  contract^Bois  y. 
Blunt,  166  S.  W.  818. 

m.  GOOD  FAITH  AHD  DXUOSZrCB. 

{ 97  (Tez.Civ.AppO  Purchasers  are  not  enti- 
tled to  specific  performance  of  a  contract  for 
the  sale  of  land,  unless  they  have  tendered  per- 
formance.—Boss  T.  Blunt,  166  8.  W.  913. 

{S7  (Tez.CiTJlpp.)  Under  an  agreement 
whereby  defendants  purchased  lands  in  which 
plaintiff  and  W.  were  to  have  a  one-half  inter- 
est on  payment  of  $1,600  or  after  sales  of 
timber  or  parts  of  the  land  had  eqaaled  that 
amount,  k«td  that,  after  a  settlement  with  W. 
and  a  sale  to  him  for  an  amount  In  ezcess  of 
$1,500,  plaintiff  might  maintain  an  action  for 
specific  performance  without  tender.-— Johnson 
y.  Mansfield,  166  S.  W.  927. 

nr.  PBOOEEDIlfGS  AHD  BEUEF. 

I  lOS  (Tex.Civ.App.)  Under  a  contract  eze* 
cuted  in  1904  giving  plaintiff  a  certain  interest 
in  land  and  providmg  that  he  should  have  a 
deed  therefor  when  the  timber  cat  or  the  land 
sold  to  others  amounted  to  $1,500,  held,  that  the 
time  required  to  cat  and  sell  timber  or  to  sell 
the  land  excused  plaintiff  from  not  seeUng 
specific  performance  of  tbe  contract  before  1S1<K 
—Johnson  v.  Mansfi^  166  S.  W.  827. 

S  106  (T«z.GiTJlpp.)  Hie  wife  of  a  purchaser 
is  not  a  necessary  par^  to  a  suit  for  specific 

performance  of  a  contract  which  did  not  re- 
quire the  deed  to  be  made  to  her  or  the 
vendor's  lien  notes  to  be  ezecuted  by  her,  ol* 
though  the  purchaser  reauested  the  Tender  to 
ezecute  a  deed  to  her.— -Beaton  t.  Fussell,  166 

s.  w.  45a 

S  1 10  (Tez.Civ.App.)  The  cash  payment  called 
for  by  a  contract  for  the  sale  of  buid  need  not 
he  actually  paid  into  court  when  payment  is 
tendered  by  the  pleadings,  in  a  suit  for  specific 
performance-^Beaton  t.  Fussell,  166  S.  W.  468. 

1 116%  (Tez.Civ.App.)  A  petition  for  spedfte 
performance  and  tor  damages  if  specific  perform- 
ance was  impossible,  which  showed  on  its  face 
that  the  vendor  did  not  own  tbe  land  at  the 
time  he  entered  into  the  contract  of  sale,  was 
subject  to  general  demurrer  as  to  the  portion 
seeking  speciSc  performance. — Bird  t.  Lester, 
166  S.  W.  112. 

1 121  Crez.Civ.App.)  In  a  suit  for  nieclfic 
performance  of  a  contract  for  the  sale  of  land, 
made  between  plaintiff's  guardian  and  the  hus- 
band of  the  owner  of  tbe  legal  title,  evidence 
held  insufficient  to  show  that  tbe  wife  was  a 
party  to  tbe  contract,  or  that  she  assented  to  or 
ratified  her  hnsband's  act^Boss  t.  Blunt.  166 
S.  W.  913. 

STATEMENT. 

See  Appeal  and  Error.  H  544,  547.  662-660, 
742 ;  Justices  at  the  PMce,  1  91 ;  Witne 

ii  .S80-414. 
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STATES. 

See  Attachment,  !  4:  Commerce,  $69;  Con- 
stitntional  Law.  S  o8:  Costs,  S  2M;  Courts, 
H  1.  Illftnt^  1  12:  Intoxicatiiis  Uq- 
noTS,  I  6;  PabUe  Luda,  IS  ITS.  178. 

CXiAOfS  AGAINST  STATE. 

1171  (Ky.)  Under  Acts  1912,  c  136,  pro- 
viding for  payment  with  intereat,  ol  the  deficit 
Incorred  in  the  operation  of  the  House  of  Be- 
form  up  to  Jane  14,  1910,  claimants  held  en- 
titled to  interest  only  from  Jane  14th,  and  not 
from  the  date  of  the  accruat  of  their  claim.— 
Bocworth  T.  R.  H.  Wolfe  ft  Son,  166  S.  W. 

m 

STATUTES. 

See  Constitutional  Law,  H  48,  70;  Contracts, 
'  2;   Exemptfona,  |  4;  lamitatloii  of  Ac- 


For  statutes  relating  to  particular  nd>Jeet^  see 
tiie  vatious  specific  topuis. 

X.  EITAOTICENT,  REQmSITES,  AMD 
▼ALIDXTT  IN  GENEBAI.. 

1 61  (KjO  Portions  of  the  act  should  not  be 
stridden  as  in  cooflict  with  the  title  If  the  two 
can  be  reconciled,  since  the  coostltntioiiality 
of  an  act  should  be  sustained  if  possible. — Bow- 
man T.  Hamlett.  166  S.  W.  1006. 

IL  OENEBAT  AND  SPBOIAIi  OB  I.O- 

S  93  <Mo.)  Laws  191S.  pp.  148-154,  giving 
the  nroDate  Court  in  counties  of  less  tban  50,000 
inhaoitants  jurisdlctiou  to  provide  for  the  care 
and  control  of  delinquent  children  under  17 
years  of  age,  is  not  special  legislation.— State 
ex  rel.  Cave  v.  Tincber,  166  S.  W.  1028. 

Laws  19X8,  pp.  148-154,  conferring  on  pro- 
bate courts  in  counties  of  less  tban  50,000  inhab- 
itants jurisdiction  to  provide  for  the  control  of 
delinquent  children  under  17  years  of  age,  is 
objectionable  as  conferring  upon  probate  courts 
In  such  counties  powers  not  giveii  alike  to  all 
probate  courts.— Id. 

i96  (Tex.)  Acta  33d  Leg.  c.  85,  |  7,  creat- 
ing Qie  Clifton  independent  school  district,  and 
providing  for  the  management  of  the  affairs 
of  the  district  by  trustees,  is  not  in  violation 
of  Const,  art  3,  j  56,  prohibiting  local  or  special 
laws  creating  offices  in  school  districts.— Glass 
T.  Fool.  166  8.  W.  STfiu 

m.  SUBJECTS  AND  TITUIS  OF  ACTS. 

t  (05  (Ky.)  The  purpose  of  Const.  |  SI.  is 
to  enable  persons  reading  the  title  of  an  act 
,to  obtain  a  general  idea  of  what  the  act  will 
contain,  so  that  members  of  the  Legislature 
and  the  public  may  assume  that  the  act  con- 
tains no  legislation  not  embra(%d  In  a  general 
way  within  the  subject  expressed  in  the  title. 
—Thompson  v.  CJommonwealth,  166  S.  W.  623. 

$  1 101/2  (Ky.)  Const  S  61,  requiring  the  title 
of  legislative  acta  to  express  the  inbjeet  legis- 
lated upon,  does  not  require  the  title  to  state 
what  former  acts  are  repealed.— Bowman  v. 
Hamlett,  166  S.  W.  1008. 

t  1 18  (Ky.)  The  title  of  Act  March  26,  1908, 
is  not  sufficiently  broad  within  Const  f  51,  to 
justify  provisions  in  the  body  of  the  act  for 
the  confinement  of  juvenile  offenders  in  the 
Houses  of  Reform  subject  to  provisons  govern- 
ing parole  of  penitentiary  inmates. — ^Thompson 
T.  Commonwealth,  166  S,  W.  623. 

1 122  {Kj.)  The  recital,  in  the  title  of  the 
Text-Book  Commission  Act  of  1914,  that  Acts 
1910,  c.  18,  was  repealed  held  surnlusage.  in 
view  of  secttons  7  and  S  of  the  Tat-Book  Com- 
mission Act,  providing  that  such  act  shall  re- 
main in  force  as  to  certain  cities,  and  the 
Tsrlaace  between  the  title  and  the  bo&j  at  the 
act  is  immaterial  and  does  not  affect  its  validity 


under  Owist  I  61,  reaoirinc  Ae  snfe^Ject  of  am 
act  to  be  enressed  m  its  title.— Bowman  t. 
Hamlett,  166  U  W.  lOOS. 

nr.  ' AMENDMENT.  BETIBIOir,  AMD 
OODIFIOATION. 

I  141  (Ky.)  Const  {  61,  requiring  an  amend- 
ed, revised,  or  extended  act  to  be  re-enacted  and 
published  at  length,  should  be  liberally  con- 
straed.  so  aa  not  to  binder  or  embanass  the 
Legislature,  but  not  given  so  loose  a  construc- 
tion aa  virtually  to  nuDlCr  tJu  section.— Board  of 
Penitentiary  Com'rs  t.  Speneer,  106  S.  W. 
1017. 

The  act  of  1910  (Laws  1916,  e.  15)  amending 
the  act  of  March  6,  1898  (Laws  1898,  c  41.  br 
adding  thereto  a  section  known  as  section  la  is 
contrary  to  Const  §  61.— Id. 

An  amendment  of  one  or  more  aections  of  the 
Kentucky  Statutes,  or  of  an  entire  act  aboald 
contain  the '  section  or  sectitftis  as  ttiey  will 
read,  when  revised  or  amended,  if  any  part  of 
the  section  or  aections  remain  in  force,  tnit 
parts  to  be  repealed  need  not  be  set  forth.- Id. 

A  new  act  which  purports  to  amend  an  exist- 
ing act  and  not  a  particular  section  or  part  of 
the  existing  act.  must  set  forth  the  wh<^  of 
the  existlog  act  as  it  will  appear  when  ext«id- 
ed,  revised,  or  amended ;  but  if  only  a  particu- 
lar section  or  sections  are  amended.  It  Is  neces- 
sary to  spedfy  and  republish  only  the  seetka 
or  sections  affected.— Id. 

When  it  is  desired  to  confer  or  carry  into  a 
new  law  provisions  of  an  old  law,  so  much  of 
the  old  law  as  la  thus  conferred  or  carried  into 
the  new  law  must  be  published  at  length.— Id. 

BBPBAI.,    SITSPBNaiON,  BZFIKA. 

tSon,  and  HEVTVAL. 

I  156  (Ky.)  It  is  not  necessair.  when  the 
body  of  a  new  act  reneala,  expressly  or  in  eff«l. 
all  or  part  of  an  existing  act,  to  republish  tbe 
parts  repealed,  althou^  the  titie  of  tbe  re- 
pealing act'  may  purport  to  be  an  amendment  of 
tbe  existing  act.— Board  of  Penitentiary  Com'is 
V.  Spencer,  166  S.  W.  1017. 

A  new  act  which  does  not  purport  to  be  aa 
amendment  to  an  existing  law  need  not  set  out 
or  republlBh  any  part  of  any  former  law  that 
may  be  changed  or  repealed  by  the  new  law.— Id. 

8158  (Ark.)  Repeals  by  implication  are  not 
favored,  and  will  not  be  deemed  to  have  been 
intended,  unless  that  intention  is  clearly  mani- 
fest.—Eubanks  v.  Futreil,  166  S.  W.  172. 

1 161  (Ark.)  Where  a  statute  ooTera  tbe  «- 

tire  subject-matter  of  an  existing  statute,  and  it 
was  evidently  the  legislative  Intention  to  enset 
a  substitute  therefor,  the  iHrior  act  is  impliedly 
repealed,  though  some  of  the  proviaicms  at  the 
prior  act  are  not  embraced  in  tiw  subMoaent 
act— Eubanks  t.  Futrdl,  166  S.  W.  172. 

VI.  OONVTBUOTION  AND  OPERA- 
TION. 

(A)  Geneml  Rw1e»  of  Coastr««tl«m. 

S  178  (Tex.Cr.App.)  Rev.  St  1911,  art  6502, 
prescribing  rules  for  the  conatmction  of  cinl 
statutory  enactments,  applies  and  is  of  binding 
force  in  criminal  prosecutiCNDB. — Bradfield  v. 
State.  166  a  W.  734. 

S  188  (Tex.Civ.App.)  It  la  a  cardinal  rule  of 
construction,  incorporated  into  the  statute  law 
of  the  state,  that  tbe  language  of  a  statute  must 
be  given  its  usual  import,  unless  other  langoan 
us^  by  the  same  Legislature  indicates  that  du- 
ferent  meaning  was  Intended.— State  t.  Houston 
Belt  &  Terminal  Ry.  Co..  166  S.  W.  83. 

1 209  (Mo.App.)  While  the  court  in  inteipreb 
ing  a  statute,  must  ascertain  and  ecponnd  the 
intention  of  the  Le^atore  from  its  words  aad 
context  other  'sections  In  pari  materia,  espe- 
cially when  part  of  the  same  act  may  be  looked 
to  for  aid  in  arriving  at  the  true  meaning;— 
State  ex  rel.  Jones  t.  Bow*  Scale  Ca  of  HUoqIl 
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§  207  (KyO  Conflicting  portiona  of  a  legisla- 
tive  enactment  shoald  be  reconciled,  if  oosaible, 
wit&oQt  diBregardins  the  intent  of  the*  iJeetAt^- 
ture.— Bowman  t.  Hamlett,  166  S.  W.  1008.  ' 

§211  (KrO  Where  the  body  of  the  act  clear^ 
ly  sfaQWB  the  legiBlative  intent  the  coart  need 
not  rver  to  the  title  to  determine  such  intent— 
Bowman  t.  Hamlett  166  B.  W.  1008. 

(D)  RetroKctlv*  Oper«41oii.' ' 

8267  <Tex.Civ.App.)  Acta  S8d  Leg.  c.  127, 
amending  Rev.  St  l&ll,  arts.  1827.  1820,  1002. 
providing-  for  judgment  aa  by  confeaaion  where 
a  plea  in  bar  alleged  in  an  answer  ia  'not  ex- 
cepted to  or  denied,  had  no  application' to  an 
amended  answer  filed  before  tbe  act  took  ef- 
fect—Pngh  T.  Wezner,  166  S.  W.  686. 

vn.  PXiEABnro  axd  EvroEifCE.  . 

1381  (Mo.App.)  Partial  relyinc  npon  the 
■tatatea  of  another  atate  and  toe  dednona  con- 


stniing  them  muet  plead  ^em. — Rialto  Oo.  r. 
Miner,  166  S.  W.  620. 

S  289  (Mo.App.)  Parties  relying  lipon  the 
statutes  of  another  state  and  the  deciaioiiri  con- 
Bt  ruing  them  must  give  tbem  In  evidencew— 
Rialto  Co.  Y.  Miner,  166  0.  W.  629. 

By  the  written  law  of  another  state  is  not 
meant  the  statements  of  text-writers  or  the  de- 
cisions of  courts,  but,  when  a  foreign  law  has 
received  a  local  construction,  judicial  decisions 
and  law  writers  may  be  consulted. — Id. 

The  statement  of  text-writers  and  the  deci- 
sions of  courts  may  be  used  with  the  evi- 
dence of  experts  to  enlighten  the  court  in  as- 
certaining the  meaniDg  of  the  law  of  another 
state— IJ. 

S  28S  (Mo.App.)  The  statutes  of  a  sister  state 
muet  be  proved  as  prescribed  by  Rev.  St  1900, 

S6C281.  ffi£82.  the  printed  statute  books  of 
e  slater  state,  and  parol  proof  of  indi  a  stat- 
ute is  inadmlsirible.— Trimue  v.  Stamper,  166 
S.  W.  820. 


UMiTUD  STATES. 

CONSTITUTION. 

Amend.  14   174,  483 

AmendL  IB   174 

STATUTES  AT  LARGE. 
1812^  June  4,  ch.  96,  I  14, 

2  Stat  74?  1113 

1836.  April  20,  ch.  54,  6 

Stat  10  1113 

1838.  June  12,  ch.  96, 1 12. 

6  Stat  239  1113 

COMPILED  8TATD1SS 

Page  8174   24 

NORTHWEST  TERRITORI- 
AL OOTERNMENT  ACT. 

Art  2.  Ber.  St  p.  16  1U3 

A&KANSA8. 

CONSTITUTION. 
Art  2, 1 18  174 

KIHBY'S  DIGEST. 

fi  344,  subsec  8   536 

I  1340    547 

i  1487   •.   546 

U  238&,  2434    540 

i  .3757    502 

\  5064.  Bubsec.  2  0.55 

I  5415    965 

H  6198.  6199   552 

II  7614.  7643  740 

SPECIAL  &  PRIVATE 
LAWS. 

1911.  p.  473   9S6 

1911,  p.  473,  1  1   936 

1911,  p.  814.  Repealed  by 

lAWB  1913.  p.  766   170 

1911.  p.  823,  1 12   170 

1911.  V.  929   550 

LAWS. 

1861.  p.  325    589 

1883,  p.  163   589 

1905,  p.  798   944 

1907,  p.  886   167 

1909.  p.  223    540 

1909.  p.  948.  I  1   172 

19U,  p.  81   172 

1913.  p.  116   746 


STATUTES  CONSTRUED. 

1918,  p.  180  174 

1913.  p.  706   170 

HURD'S  _BBVI8ED  STAT- 

TUTB8  190B. 
Ch.  32.  !|  1-6.  60.  51,. . . .  629 

HURD'S   REVISED  STAT- 
UTES 1911. 

Oh.  73.  I  208a  880 


XJUITIIOXT. 

CONSTITUTION. 

fi  14   783 

S  61  S28, 1008, 1017 

I  61   611 

8  167   196.  976 

g  159   196 

I  242    202 

CIVIL  CODE  OP  PRAC- 
TICE. 

i  62.  subsec.  8  612 

1  66   .812 

I  115   771 

124    246 

134  216,  812 

367a.  Bubsec.  6.   188 

489-498   612 

490    223 

490.  subsec.  2  612 

518.  subseca.  4,  6.  1004 

526    598 

606.  snbsec.  2  805 

094  620,  771 

696    620 

S  734    238 

»  746    180 

STATUTES  1909. 

462    180 

470    251 

8  498a,  499   248 

539,  Bubsec.  7   192 

539.  Bubsec.  8   072 

542    192 

550    972 

i  836-889    230 

950    210 

1482    760 

1590a,  Bubsec.  12   SOI 

S  2r)15,  2510   207 

2555    792 


2557.  25B7a.   234 

2833.  2884    811 

'  3542,  8644.  3546   969 

3637.  Bubsec.  3   195 

,S637,  BabM&  7   783 

3638    195 

jj  3639    783 

I  3665    188 

I  3760    790 

II  4824r4866   1004 

LAWS. 

1808,  ch.  4.    Amended  by 

Laws  1910.  ch.  16  1017 

1006,  ch.  21.  Amended  by 

Laws  1912.  ch.  8  611 

1908.  ch.  13  623 

1910.  cb.  13.   Repealed  by 

Laws  1914.  ch.  11  1008 

1910,  cb.  15..;  1017 

1910,  ch.  76.   808 

1910,  cb.  104   ...245 

1912,  ch.  3  611 

1912.  ch.  46.  I  7  776 

1912,  ch.  136    798 

1912,  ch.  146   234 

1914,  ch.  11  1008 

1914.  ch.  11.  H  11.  14, 18..  1008 


msaouRi. 

CONSTITUTION, 

Art  2.  I  12  1028 

Art  2,  I  21  282 

Art  2.  i  22  1028 

Art  2.  fi  30   282 

Art  6.  I  12  272 

Art  10.  1.12  282 

AMENDMENT  1884 
(COURTS  OF  AP. 
PEALS.) 
«  8.  4,  7  272 

REVISED  STATUTES 
1899. 

»  1034-U74    307 

f  4272    257 

S  10347    895 

REVISED  STATUTES  1909. 

! 74   1070 
i  190-195    2.-)7 
975    323 
1007  328.  348 

I  1008   348 
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I  1124  1091 

i  1804   838 

i  1851   852 

I  1892    826 

I  2U29.       Amended  by 

Laws  1911,  p.  139   640 

8  2032    893 

it  2048   649.  844 

S  2082   1100 

i  2084   1106 

ii§  2101.  2121  1048 

S  2191   1079 

§  2244    655 

IS  2361.  2362.  2304    291 

i  2783   633,  647 

2887   1079 

3040    328 

8140   1118 

S330    825 

3937    272 

4382    642 

S  5308   649,  853 

I  5309    649 

U  5425,  5435    841 

I  6448   109& 

U  6281,  6282    820 

S  7185  lOfll 

§§  7238.  7240    853 

«  7828    823 

i  8315    331 

S  8456    87(1 

8«  8517.  8519.  8523    841 

H  8709.  8710   849 

S  8838   840 

{  9407   319 

I  0411  1034 

»  9972.  9973  1113 

SS  10033.  10090   830 

i  102Jm    820 

SS  10444.  10445.  10533. . .  649 
H  10611-10625    282 

LAWS. 

1  Terr.  Laws.  p.  486, 1 1.  .1118 

1801.  p.  184   826 

19a3.  p.  62.  S  8  848 

1907,  p.  174   307 

1911,  p.  139    640 

1911,  p.  190   272 

1913,  pp.  148-1B4  1028 

1918.  pp.  148-154,  M  2.  4^^  

6   1028 

tenhIiSbee. 

constitution. 

Art  1.  S  8  967 

SEUNNON*S  CODE, 

XI  402&T4028   592 

I  7423    967 

H  7606,  7619-7622   594 

LAWS. 

1891.  cib.  123,  »  11  694 

TEXAS. 

CONSTITUTION. 

Art  1,  88  17,  19   483 

Art  8,  I  50   875 

Art.  5,  8  16   502 

Art.  7.  I  6   470 

Art  9,  I  1   8 


Art  9,  t  1,  subwc.  2   4 

Art  12,  I  6  447 

Art  16,  I  20   8 

Art  16.  f  60  674,  1132 

Art  16,  \  52  1132 

CODE  OF  CRIMINAL  PRO- 
CEJDURE  1895. 

Arta.  717,  719,  723   608 

GODB  or  CRIMINAL  PRO- 
CEDUBE  1911. 

Arts.  25,  453,  460.  474  784 

Art  634   1150 

Art  692.  anbsec.  IS  1150 

Art  743.      Amended  by 

Laws  1913,  ch.  138   725 

Art  791   1150 

Art  810   161 

Art  811   1150 

Arta.  915,  916  623 

PENAL  CODE  1895. 
Art  601,  aubd.  9   612 

PENAL  CODE  1911. 

Arts.  9,  10  734 

Arts.  15-19   528 

Art  52   164 

Art  84    162 

Art  476    164 

Art  755   rai 

Ar*.  766,  subd.  2  721 

Art.  812.     Amended  bj 

Lawe  1913,  ch.  128   608 

Art  921   11«4 

Arta.  1113-1127  518 

Arts.  1140,  1141.  Amend- 
ed by  Lawfl  1913.  ch.  182  528 
Art  1182    784 

REVISED  STATUTES  1805. 

Art  4218i   -  22 

REVISED  STATUTES  1911. 

Arts.  1-8  674 

Arta.  293,  294,.,   50 

Art  1013  433 

Art  1116   674 

Art.  1146    447 

Arta.  1365,  1366    470 

Art  1626    56 

Arta.  1718-1726.   513 

Art.  1827.     Amended  by 

Lawa  1913.  ch.  127    698 

Art   1829.    Amended  by 

Lawa  1913,  ch.  127.. 46i  698 
Art  1830,  Bubds.  14,  17.  -  389 

Art  1830.  Bubd.  25    925 

Arta.  1886,  1887,  1890...  3 
Art  1902.     Amended   by  _ 

Lawa  1918.  ch.  127   698 

Art  1918   115 

Art  1971    42 

Art  1971.     Amended  by 

Lawa  191S,  ch.  59   496 

Art.  1978.     Amended  by 

Lawa  1913.  ch.  00   42 

Art.  1988    439 

Art.  2016   1177 

Art  2021    387 

Art  2061   926 

Art  2061.     Amended  by 

Lawa  1013,  ch.  59   42 


Arta.  2068,  2070   925 

Art  2078    363 

Art.  2084   86.  im 

Art  2086    40^ 

Arta.  2098.  2104   29 

Art.  2115    50 

Art  2469    674 

Art  2473    915 

Arta.   2822,    2844.  2S45, 

2847.  2849.   384 

Art.  2857    375 

Arta.   8236,   3413.  3422. 

3427   1132 

Art  3649   ll't 

Art.  3676    34 

Arta.  3700.  3707   49r« 

Art  8744    50 

Art  8785   1132 

Art.  3785.  aubaec  5   74 

Arts.  3786,  3787  US'-* 

Art  4653    3St 

Art  4694   112!» 

Art.  4609    44H 

Art.  4704   1190 

Arta.  4725e,  4733    447 

Arta.  4741.  4954    658 

Arts.    4996.   4908,  G002, 

6004    495 

Art  6602    734 

Art  5502,  anbd.  6  7^4 

Art  5655    4!» 

Art.  6690    97 

Art.  6711    902 

Arts.  5715.  5726   « 

Art  6728   1100 

Art  6591    4M 

Art  6641    91 

Arta.  6645,  6649    13X 

Art.  6710    24 

Art.  7384    83 

Art  7607.  I  1   32 

Arts.  7796-7809    423 

Arts.  7857,  7858    475 

VERNON'S  SAYLES*  ANXO- 
TATBD  CIVIL  STAT- 
UTES 1914. 
Art  2075   1197 

PASCHAL'R  DIGEST  OF 
LAWS. 

Art  7068    369 

SPEGIAl.  LAWa 
1909.  pp.  601-611   11 

LAWS. 

1851-52,  ch.  69.  SfiO 

1870,  ch.  83  Sti-t 

1907.  ch.  123   721 

1907  {1st  Eiz.  {tna.)  ch. 

20,  8  6f   22 

1909  QBt  Ex.  Seas.)  ch. 

10,  J  2  91S 

1911,  ch.  44,  8  4  14S 

1913.  ch.  7  ISO 

1913.  ch.  36.  §  7  »i5 

1918,  eb.  59  42.  495.  9Si 

1918,  ch.  127  464.  60S 

1913,  ch.  128  

1913,  ch.  132  104,  5SS 

1913,  ch.  136   56 

1913,  ch.  138   725 

1913  (lat  Galled  Seas.!  cb. 
36   4 


STEAM. 

8  6  (Ky.)  Where  the  defendant  owed  the 
plaintiffs  intestate  only  the  dutv  to  exercise 
ordinary  care  to  prevent  injury,  tne  fact  of  the 
explosion  of  a  boiler  creates  no  presumption  of 
negliKence.— Branham's  AJm'r  v.  Buckley,  166 
S.  W.  018. 

In  an  action  for  the  death  of  a  boy  who  was 
killod  by  a  boiler  explosion  at  a  mill  where  he 
had  gone  with  com  to  be  ground,  where  de- 


fendant denied  negligence  in  maintaining  and 
operating  the  boiler  aa  charged  In  tiie  com- 

Slaint,  a  verdict  for  defendant  htid  not  to  he 
agrantly  against  the  evidence.— Id. 

STIPULATIONS. 

See  ReformatioQ  of  Instrumenta,  f(  16,  18l 

§  18  (Mo.App.)  In  an  action  by  a  receiver 
againat  a  trust  company  w^h.  whom  be  deposit- 
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cd  recelTenliip  fnnds,  a  stipnlatifni  fhat  the  re- 
ceiver, if  entitled  to  any  interest,  Bbonld  be 
entitled  to  a  i^ven  amoant  eitope  the  troBt  com- 
pany from  contending  that  Its  practice  of  allow- 
!□(  2  per  cent,  interest  compounded  monthly 
was  in  violation  of  Rev.  St  1900,  {  7185.— 
Stone  T.  St.  LoniB  UnioQ  Tnut  Oo^  166  &  W. 
1091. 

STOCK. 

See  Oorporatloiw,  H  76-M. 

STOCKHOLDERS. 

See  Corporations,  9  827. 

STREET  RAILROADS. 

See  Carriers ;  Constltational  Law,  |  200 ;  New 
Trial,  «  lOS-lOB;  Trial,  J  1»4. 

I.  ESTABUSHMENTiOONBTKUOTIOH, 
AKD  KAIMTENANOE. 

i  37  (Tex.GiT.App.)  Where  the  charter  of  • 
street  railway  company  reqaired  It,  at  its  own. 
coat,  to  pave  that  portion  of  the  street  it  oc- 
capied  in  the  same  manner  as  the  city  might 
pave  the  remainder,  the  railway  company  ii 
entitled  to  reasonable  notice  of  the  contemplat- 
ed improvement,  and  to  either  pave  the  street 
itself,  or  itself  to  contract  for  the  Improvement 
of  sQch  street— Texas  BituUtbic  Co.  v.  Abilene 
8L  By.  Co.,  166  8.  W.  438. 

The  petition,  In  an  action  by  a  mmiicipality 
to  recover  from  a  street  railway  the  cost  of 
paving  that  portion  <rf  the  street  occupied  by 
the  railway,  should  disclose  the  width  of  the 
pavement  and  the  length  of  the  street,  so  that 
the  court  can  determine  the  amount  to  which 
tiie  city  ie  entitled,  and  whether  that  amount 
is  within  Ita  Jnrisdiction.— Id. 

n.  KEOUUkTIOM   Am)  OPEKATIOn. 

1 99  (Mo.App.)  Driver  held  not  n^llgent  in 
attempting  to  cross  in  front  of  approaching 
street  car  if  he  aatiafled  himself  aat  in  the 
nsoal  coarse  of  things,  considering  the  dis- 
tance and  the  respective  rates  of  travel,  be 
could  cross  in  safety. — Criss  v.  United  Rya  Co. 
of  St  Lonis,  166  S.  W.  834. 

{  103  <Ho.App.)  The  negligence  of  a  person 
etnick  by  a  street  car  does  not  absolve  tbe 
motorman  from  beeping  a  lookout  and  en- 
deavoring to  avoid  injuring  him,^  unless  there 
is  no  time  to  avoid  a  collision  after  such  neg- 
ligence becomes  apparent  to  the  motorman. — 
Criss  V.  United  Rys.  Co.  of  St  Lonis,  166  S. 
W.  834. 

i  117  (Mo.App.)  In  an  action  for  Injuries  to 
the  driver  of  a  wagon  struck  by  a  street  car, 
evidence  Aeld  to  make  questionB  for  the  jury  as 
to  the  motorman's  violation  of  city  ordinances 
requiring  the  keeping  of  a  vigilant  watch  and 
the  st(»)ping  of  the  car  on  the  first  appear- 
ance of  danger,  and  prohibiting  a  greater  rate 
of  speed  than  ten  miles  an  hour. — Criss  v.  Unit- 
ed Rys.  Co.  of  St  Louis,  166  S.  W.  834. 

STREETS. 

See  Higbwayi;    ICnnldpal  Cwporatioiw,  tf 
760-^. 

SUBROGATION. 

1 1  (Mo.App.)  Materialmen  furnishing  ma- 
terials for  a  bailding  are  not  entitled  to  be 
■abrogated  to  the  rights  of  the  owner  against 
the  contractor  and  his  sareties  on  a  bond  which 
was  intended  for  the  benefit  of  the  owner.— Uh- 
rich  V.  Globe  Snretj  Co.  of  Kansas  City,  166 
S.  W.  845. 

131  <Ky.)  A  snrety  on  renewal  of  or^^lnal 
purchase^money  notes,  who  is  compelled  to  pay 
them  to  the  assignee,  becomes  invested  only 


with  such  rigbts  as  tbe  assignee  had.— Hidu* 
Committee  v.  Smith.  166  S.  W.  248. 

SUBSCRIPTIONS. 

Se«  Corporatt<Hii^  H 

SUICIDE. 

See  Inaoranc^H  768,  S19;  Trial,  |  2S;  Wit* 
neisM,  {  ITT, 

SUPERSEDEAS. 

See  Pleading,  |  287. 

SUPREME  COURTS. 

See  ConrtE,  It  231,  247. 

SURETYSHIP. 

8e«  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  CoursM,  |  126. 

SURRENDER. 

See  Cancellati<m  of  iDStrnments. 

SUSPENDED  SENTENCE 

See  Criminal  Law,  |(  884,  1001. 

SUSPENSION. 

See  Attorney  and  Glieat,  H  49-89. 

SWAMP  LANDS. 

See  Public  Lands,  f  61. 

TACKING. 

See  Adverse  Pome«non.  f  43. 

TAXATION. 

See  Adverse  Possession,  |  60;  Appeal  and  Er- 
ror, 8  1178 :  Commerce,  fi  69 ;  Ctmstitutional 
Law,  |§  208,  200;  Counties,  I  100;  Draios; 
Kminent  Dozoaiu,  {  2;  Highways,  |  122; 
Mandamus,  |  116;   Municipal  Corporations, 

a414r-486.  867-^8;   Schoob  and  Bchoc3 
atricti,  I  99. 

HI.  LXABIUTT  OjP  PmaOOT  AXD 
FBOPEBTY. 

(D)  Bxamvtlons. 

1 244  n?ez.Clv.App.)  Under  Ber.  St  1911, 
art.  7607,  S  1,  exempting  from  taxation  build- 
ings used  by  religious  societies  unless  leased  or 
otberwise  used  with  a  view  to  profit,  premises 
used  exclusively  for  religious  worship,  though 
not  owned  by  the  religious  society,  but  rented 
by  it,  are  not  exempt— City  of  Dailat  v.  Coch- 
ran, 166  S.  W.  82. 

TELEGRAPHS  AND  TELEPHONES. 

See  Appeal  and  Brror,  1 1061 ;  Contracts,  1  26 ; 
Kvid^,  I  178.  •  . 

H.  REOUI.ATIOV  AUD  opebatioh. 

i  33  (MaApp.)  The  role  that  a  railroad  com- 
pany is  entitled  to  recover  tbe  rate  of  freight 
posted  with  the  Interstate  Commerce  Commis- 
sion,, even  though  its  agent  agreed  to  accept 
a  less  rate,  does  not  apply  to  a  charge  made  by 
the  agent  of  a  telegraph  companv  for  a  tele- 
gram.—Hlgbee  V.  Western  Union  Telegraph  Co., 
168  S.  W.  825. 

{37  (Tex.Civ.App.j  A  telegraph  company  is 
bound  only  to  exercise  ordinary  care  to  trans- 
mit and  deliver  a  message  within  a  reasonable 
time  and  is  not  under  the  absolute  duty  so  do- 
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iniT'— Western  XTnion  Telegraph  Co.  v.  Catbey, 
166  S.  W.  714. 

1 74  (Tex.Civ.App.)  Where  plaintiff  claimed 
damageB  for  defendant's  failure  to  deliver  on 
the  loth  a  death  message,  but  asserted  no  dam- 
age for  subsequent  delay,  and  the  evidence  show- 
ed that  the  message  did  not  reach  the  deliver- 
ing office  until  the  16th,  a  charge  to  find  for 
plaintiff  if  defendant  was  negligent  in  deliver- 
ing the  meesage  after  receipt  at  destination 
was  erroneous  because  it  might  have  caused  the 
jury  to  believe  that  the  court  was  of  the  opin- 
ion that  the  message  arrived  oa  tbe  15th  and 
tended  to  allow  a  recovery  for  negligence  not 
counted  upon.— Western  Union  Telegraph  Oo. 
V.  Cathey,  166  S.  W.  714. 

J  78  (Mo.App.)  The  sender  of  a  telegram  Is 
entitled  to  recover  the  penalty  imposed  by  Rev. 
St  1909,  S  3330,  for  delay  in  delivering  a  mes- 
sage, the  charges  on  which  had  been  prepaid, 
though  the  message  contained  the  word  "al- 
rlghf'  written  as  one  word  and  ooonted  as 
such  by  defendant  in  estimating  the  charges.— 
Higbee  v.  Western  Union  Tehgrtph  Co.,  166 
S.V.  826. 

TENANCY  IN  COMMON. 

See  Tendor  and  Porehaser.  |  842. 

I.  OKEATIOn  Aim  EXISTElfOE. 

1 3  (Ark.)  A  devise  to  a  wife  of  a  half  Inter- 
est in  real  estate,  and  a  fourth  interest  to  each 
of  two  diildren,  subject  to  the  right  of  the  wife 
to  use  and  control  the  cfalldrens'  Interest  during 
infancy,  and  then  pay  the  Interest  to  each  on 
his  attaining  full  age.  makes  the  wife  and  chil- 
dren cotenants,  and  she  has  no  authority  to 
convey  the  interest  of  the  children.— Evans  t. 
PettOB,  166  a  W.  956. 

m.  RIOSTB  AMD  T.TABTT.TTIEa  OF 
0OTENAKT8  AS  TO  THIBD 

{41  (Ark.)  A  tenant  in  common  cannot  cre- 
ate an  easement  so  as  to  confer  any  rights 
which  may  be  asserted  against  cotenants,  who 
may  resort  to  any  remedy  to  protect  their 
interests  against  an  alleged  easement— Evans 
T.  Pettoa,  166  S.  W.  955. 

TENDER. 

See  Spedfie  PerCoEmance,  |  VT* 

TERMINATION. 

See  Landlord  and  Tenant,  {  95 ;  Principal  and 
Agent,  II  33,  34. 

TERRITORIES. 

See  Evtdenfie,  |  2a 

TESTAMENTARY  CAPACITY. 

See  Wills,  i  21. 

TEXT-BOOKS. 

See  3ebo<d8  and  School  Districts,  |  167. 

THEATERS  AND  SHOWS. 

See  Bzttnptions,  K  13,  45. 

THREATS. 

See  Homicide,  {  15S;   Witnesses,  |  352. 

g  I  (Tei.Cr.App.)  Pen.  Code  1911,  art  1182, 
relative  to  sending  anonymous  letter  reflecting 
on  another's  integrity,  chastity,  etc.,  held  to 
apply  where  the  writer  himself  delivers  tbe 
letter  to  the  addressee,  in  view  of  Code  Or. 
Proc.  1911,  art.  25.  Rev.  St.  1911,  art  5502, 
Bubd.  fl.  and  Pen.  Code  1911,  arts.  9  and  10.— 
Bradfield  v.  State,  166  S.  W.  734. 

S  5  (Tez.Cr.App.)  Under  Pen.  Code  1911,  art 
1182,  making  It  a  misdemeanor  to  send  an 


anonymous  letter  "refiecting"  on  the  intcffritgr, 
chasuty,  etc.,  of  any  person,  a  pomplaint  and 
information  charging  the  sending  of  a  letter 
which  "reflects"  noon  a  person  named  was  not 
defective.— Bradfield  v.  Stat&  166  S.  W.  7*4. 

A  cMnplaint  and  infonnBtion  for  sendijig  an 
anonymous  letter  reflecting  on  a  person's  in- 
tegrity, chastity,  etc.,  need  not  contain  the 
letter,  in  view  of  Code  Cr.  Proc  1911,  artSL 
453,  460,  474,  relative  to  the  leaoisites  of  in- 
dictments.—Id. 

TICKETS. 

See  Carriers.  »  262,  258. 

TIME. 

See  Appeal  and  Error,  {1  338-356,  387,  396, 
564,  €22,  628;  Bills  and  Notes.!  165;  Car- 
riers, J  247 :    Contracts,  «  212,  300.  545- 
New  TriaL  »  102,  116,  166;  Pardon,  I  9 
Pleading,  ll  2S8,  290;  Public  Lands.  |  178 
Specific  Performance,  |  lOS. 

M  (Ky.)  Under  Civ.  Cede  Prac.  {  740.  le- 
Qulring  an  appeal  to  be  taken  within  two  yean 
after  the  right  accmed,  and  Ky.  St.  i  432. 
providing  that  the  word  "year"  shall  mean  s 
calendar  year,  an  appeal  may  be  taken  on  No- 
vember 17,  1913,  from  a  judgment  residered  oa 
November  18,  1911,  notwitbatandine  the  fact 
that  1912  was  leap  jsaE.- Bice  t.  bUox,  166 
S.  W.  180. 

TITLE. 

See  AssociationB,  |  24;  Guardian  and  W«rd. 
11  62,  130;  Homestead,  I  119;  Husband  and 
Wife,  8  119;  Sales,  i  202;  Statntea,  H  10&- 
122;  Trespass  to  Try  Titie. 

TOOLS. 

See  Master  and  Servant,  |  27& 

rORTS. 

See  Counties,  8  141 ;  Death ;  False  Imprison- 
ment ;  Fraud;  Insane  PersiHU,  |  80:  Libel 
and  Slander,  |{  7-120;  Master  and  Serrant, 
is  88-306 ;  Municipat  Corporations,  f{  753- 
822;  Negligence;  Nuisance;  Bailroada,  8 
259-479 ;  Trespass ;  Trover  and  Conversion. 

I S  Qfo.App.)  That  an  act  complained  of  may 
be  pnnisbed  crunlnall^  does  not  exclnde  the  par- 
ty injured  from  recoverii^  damages  for  hia  own 
Injury.— Fezlsr  t.  Gibson,  166  S.  W.  1096. 

1 12  fTex.GiT.App.)  One  who,  with  foil 
knowledge  of  a  completed  contract  for  tbe  sale 
of  land,  induced  the  seller  to  breach  the  con- 
tract by  selling  the  land  to  him  held  liable  to 
the  purchaser  for  damages  xesnlting  from  tbe 
breach  'of  the  contract  of  sala- Bowen.  t. 
Speer.  166  S.  W.  1183. 

TOWNS. 

See  Countiea ;  Schools  and  School  VUtttetm. 

TRADE-MARKS  AND  TRADE-NAMES. 

I.  KARXS  AXm  ITAMES  BUBJEOTS  OF 
OWmBSHIP. 

1 3  (Mo.App.)  Nonexclusive  trade-marts  or 
names  which  are  open  to  use  by  all  becaase  de- 
scriptive of  the  goods,  name  of  the  maker,  etc, 
may  nevertheless,  by  long  use  in  connection 
wittt  the  goods,  baBinesB,  etc.,  of  a  particnlar 
trader,  come  to  have  a  secondary  meaning  as 
designating  the  goods  of  that  particular  trad- 
er; and,  thongh  the  primary  meaning  of  the 
word  is  pnblid  juris,  its  seomdary  meaning  is 
not.— Furniture  Hoq^ital  t.  Dturanan.  166  S. 
W.  861. 

Names  which  are  mere  descriptive  terms  of 
Ae  business  and  generic  tn  their  nature,  and 
whi<^  may  be  used  by  every  one  in  an  bonest 
and  nondescriptive  manner,  are  not  capaUe  of 
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being  appropriated,  and  there  can  be  no  un- 
fair competition  in  the  use  of  sacli  names. — Id. 

Xbe  name  "Furniture  Hospital,"  thoogh  de- 
BcriptiTe  ot  a  business,  was  yet  so  odd,  unusual, 
and  so  likely  to  catch  the  public  faocy  and  be 
retained  in  the  memory,  as  to  be  capaUe  of  be- 
ing appropriated  as  a  nonexdusiTe  trade-name 
with  a  secondary  meaning.— Id. 

XV.  mrBXHOBMEIlT  AND  UNFAIB 
OOMPETinOH. 


(B)  Wkat  C*mvstltton  Cnlawfnl. 

9  71  (Mo^App.)  Names  which  are  mere  de- 
Bcriptlre  terms,  if  they  he  odd,  nonsual,  fanci- 
ful, or  striking,  may  by  long  use  become  identi- 
Ked  in  the  mruds  of  the  public  with  the  busi- 
ness of  a  particular  trader,  and  in  such  case 
it  is  unfair  competition  for  a  subsequent  trader 
to  use  them  in  su^  manner  as  to  pass  ofC  his 
business  (or  that  of  the  other.— Furniture  Hoa- 
pital  T.  Dorfman;  166  S.  W.  861. 

(C)  Action*. 

§  88  {Mo.App.)  No  exclusive  proprietary  in- 
terest in  a  trade- name  is  necessary  to  relief  on 
the  groond  of  unfair  competition,  while  iu 
trade-mark  casea  an  exclusive  right  is  neces- 
sary.—Fumitnre  Hospital  T.  Dorfman,  166  S. 
W.  861. 

i  99  (McApp.)  Whether  a  nonezcludve  trade- 
name, by  long  use  by  a  particular  trader,  has 
come  to  have  a  secondary  meaning  as  designat- 
ing the  goods  of  the  trader  is  always  a  question 
of  fact— Furniture  Hospital  v.  Dorfman,  166 
S    'W.  861. 

It  could  not  be  said,  as  a  matter  of  law,  that 
the  addition  of  the  words  "New  York"  to  the 
words  "Furniture  Hospital"  so  distinguished  it 
as  to  remove  danger  of  deception.— Id. 

TRANSCRIPTS. 

See  Criminal  Law,  H  1067-1124. 

TREATIES. 

See  Public  Lands,  1 198. 

TRESPASS. 

See  Boundaries,  S  37;  False  Imprisonment; 
Homicide,  {  118:  Judgment.  8  747;  Negli- 
gence, i  134;  Pleading,  Railroads,  S 
ar>5 ;  Set-Off  and  Counterclaim,  i  22 ;  Trial, 

ii  253,  260. 

H.  AOTIONB. 

(A)  Rlacbt  of  Action  nnd  Defenses. 

S  3 1  (Mo.App.)  Where  parties  are  present  to 
assist  in  the  commission  of  a  trespass,  all  who 
participate  therein-  are  liable  either  Jointly  or 
severally.- Bwen  t.  Hart,  166  S.  W.  816. 

(O)  BTldencc. 

144  (Mo.App.)  In  an  action  for  trespassing 
on  plaintiETa  land  and  constructing  a  sewer, 
where  defendants  pleaded  a  general  denial,  fur- 
ther defenses  that  the  sewer  was  laid  with 
plaintiff's  consent  and  on  a  right  of  way  con- 
demned for  sewer  purposes  did  not  relieve  plain- 
tiff of  the  burden  of  proving  that  all  the  de- 
fendants participated  in  the  trespass.— Ewen  v. 
Hsrt,  166  S.  W.  315. 

1 45  (Mo.App.)  In  an  action  for  trespassing 
on  plaintiffs'  land  and  laying  a  sewer,  in  which 
defendants  pleaded  plaintiffs^  permission,  and  a 
condemnation  of  the  land,  city  records  relating 
to  the  construction  of  the  sewer  and  the  con- 
demnation of  the  land  were  properly  admitted. 
— Ewen  V.  Hart.  166  S.  W.  315. 

1 46  (Mo.App.)  In  an  action  by  a  husband 
and  wife  for  trespass,  evidence  held  insufficient 
to  show  that  the  wife  had  any  interest  in  the 
property  as  tenant  by  the  entirety  or  otherwise. 
-Ewen  V.  Hart.  166  S.  W.  315. 


(D)  Daaucea. 

S60  (Mo.App.)  The  word  "plants,"  nnder 
Rev.  St  1906,  i  5448,  authorizing  the  recovery 
of  treble  damages  for  digging  up  and  carrying 
away  roots,  fruits,  or  plants,  covers  any  and 
all  plants  and  includes  an  ornamental  hedge. 
-Fezler  v.  Gibson,  166  S.  W.  1096. 

(B)  Trial,  Jadsment,  and  ReTlew. 

S  68  (Mo.App.)  In  action  for  trespassing  on 
plaintiffs'  property  and  laying  a  sewer,  in  which 
defendants  pleaded  plaintiffs*  consent  and  the 
condemnation  of  a  right  of  way,  instruction  as 
to  plaintiffs'  right  to  recover  and  the  damafres 
recoverable  held  more  favorable  to  plaintiffs 
than  they  were  entitled  to.— Ewen  v.  Hart,  166 
S.  W.  315. 

In  action  for  trespass,  where  the  court  had 
properly  charged  that  there  was  no  evidence 
against  two  of  the  defendant^  an  instruction 
to  find  for  plaintiff  under  certain  circumstances 
properly  directed  that  sneh  finding  should  be 
against  the  third  defendant  alone.— Id. 

TRESPASS  TO  TRY  TITLE. 


See  Adverse  Possession, 
I  469;  Boundaries,  i 
196;  Deeds,  1  114;  1 


1 110 ;  Bills  and  Notes, 
t  32,  37;  Counties,  i 
Ividence,  }  853. 


I.  BIGHT  OF  ACTION  AND  DEFEHBEB. 

I  19  (Tez.Civ.App.)  An  eouitable  tiUe  can  be 
sued  upon  or  set  as  a  defense  in  an  action 
of  trespass  to  try  title. — Robson  v.  Moore.  166 
S.  W.  908. 

n.  PBOGEEDXNOB. 

{32  (Tex.Civ.App.)  Allegations  in  an  answer 
seeking  affirmative  relief  that  plaintifTs  gran- 
tor held  under  a  deed  which  included  the  land 
in  controversy  by  mistake,  of  which  mistake 

{plaintiff  had  knowledge,  do  not  support  a  suit 
n  trespass  to  try  title,  since  they  do  not 
amount  to  an  allegation  of  title  in  defendant. — 
Hamilton  v.  Green,  166  S.  W.  97. 

f  44  <Tez.Civ.App.)  Where  the  ownership  was 
not  actually  involved,  a  deed  from  defendant  to 
plaintiff,  and  defendant's  acknowledgment  that 
he  leased  from  plaintiff,  held  to  justify  an  in- 
struction to  find  for  plaintiff  aa  to  the  title- 
Wolf  V.  Lane,  166  8.  W.  72. 

146  (Tei.Civ.App.)  In  trespass  to  try  title, 
involving  a  right  to  damages  for  pasturing  cat' 
tie,  ver&ct  finding  defendants  guilty,  and  as- 
sessing the  damages,  had  not  Inaumclent  as 
falling  to  find  as  to  the  ownership,  where  the 
petition  alleged  ownership  and  an  onster,  there- 
by damaging  plaintiff.— Wolf  v.  Lane,  166  S. 
W.  72. 

TRIAL 

See  Account  Stated,  §  20;  Adverse  Possession, 
S  115:    ApppHi  ami  Kri-or,  §g  215,  21  ti.  219, 


±±i\i,  11.1^  ,  rtiiuriiev  HDu  i^nonr,  g  loi  ; 
Bills  and  Notes,  §  537 ;  Rrokera,  §  SS ;  Can- 
cellation of  Inatrunienls.  §  50;  Curriers,  SS 
230,  320,  321,  346;  Corimrations,  §  519; 
Costs;  Continuance;  Contnu  ts,  g§  176,  353 ; 
Criminal  Law,  SS  14,  678-SS4.  1059,  1090, 
1091.  1165,  1173;  Damages,  gS  111,  210,  210: 
Death,  §§  103,  104;  Deeds,  g  114;  Dismissfil 
and  Nonsuit;  Disorderly  House.  5  20;  Emi- 
nont  Domain,  §  222;  Evidence.  §  .^OS;  Cunr- 
anty,  §  26;  Homestead,  §  216:  Homicide,  §8 
276-309,  840;  Husband  and  Wife,  §  2.S5;  In- 
sarance,  §  668;  Intoxicating  Liquors,  g  238; 
.Tory;  T;(iTul!ord  and  Tenant,  fi  2:i3;  Larceny, 
§  7S;  Maiicious  Prosecution,  71,  72;  Mas- 
ter and  Servant,  U  44,  284-296;  Municipal 
Oorporations,  Sf  821,  S!2;  Negligence,  I  UA; 
New  Trial;  Prfncipal  and  Agent.  §  193;  Ifall- 
roads,  Sg  850.          400:  R;i,i,>.  §  r.p;  Rnlpast-, 
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I  S9;  SalM,  H  63.  130;  Seduction,  8  60; 
Stipulations;  Street  Rallpoads,  L117;  Tele- 
Sraphe  and  Telephones,  I  74;  Trade-Marks 
and  Trade-NameB,  {  99;  TresimsB,  g  68:  Tres- 
pass to  Try  Title;  Venue;  Vendor  and  Pur- 
chaser, S  284. 

H.  IMOKETSp  X.XSTS,  AHD  OAI.EH- 
DABS. 

S  1 1  (Ky.)  The  objection  that  the  action 
should  have  been  brought  on  the  equity  side  of 
the  court,  instead  of  the  law  side,  cannot  be 
raised  by  demnrre^  but  most  be  taken  by  mo- 
tion to  transfer.— Nnckels  r.  Bobinson-Fettett 
Co.,  166  S.  W.  972. 

m.  COURSE  AND  OOITDUOT  OF 
TRIAI.  nr  OENERAZi. 

1 25  (Ky.)  In  an  action  on  a  mutual  benefit 
certificate  containing  a  suicide  clause,  in  which 
the  petition  allesed  that  decedent  was,  when 
be  committed  suicide,  mentally  irresponBlble, 
which  the  answer  denied,  plaintiff  had  the  bur- 
den of  proof,  under  GIt.  Code,  S  S26,  so  as  to 
entitle  her  to  the  closinK  argument — SoTereign 
Camp  Woodmen  of  the  Wond  t.  Landrom,  166 
S,  W.  598. 

129  (Tex.OiT.App.)  Under  district  and  coun- 
ty court  rule  37  (142  S.  W.  xx),  the  pomtion  in 
the  argument  of  counsel  for  an  intervener  is 
within  the  sound  discretion  o<  tha  court.— Coop* 
er  v.  Marek,  166  S.  W.  58. 

S  25  (Tei.Ctv.App.)  Where,  in  a  suit  on  pur- 
chase-money notes  and  to  foreclose  a  vendor's 
lien  retained  in  the  deed,  the  purchaser  admit- 
ted the  execution  of  the  notes  and  liability 
thereon,  but  did  not  admit  the  execution  and 
delivery  of  the  deed,  the  vendor  had  the  right 
to  open  and  close. — Luckenbach  v.  Thomas,  166 
S.  W.  99. 

nr.  RECEPTIOK  OF  EVIDEMOE. 

{A>  latrodnptlon.  Offer,  mmA  AdwiiBloa  ot 
BTldcnce  in  <3«neral* 

§45  (Tex.CiT.App.)  Where  the  court  asked 
counsel  for  defendant  whether  he  had  any  tes- 
timony to  offer,  and  the  counsel  replied  that 
be  rested,  an  assignment  that  the  court,  over 
the  objection  of  defendant,  made  defendant 
rest  hia  case  before  introducing  all  Us  testi- 
mony was  without  merit. — ^Pope  t.  Common- 
w^tii  Bonding  &  Casualty  Co.,  166  S.  W. 

(B)  Order  of  Proof,  Rebntfal,  ud  B*- 
openlnK  Cur. 

S  60  (MoApp.)  An  objection  to  a  question  as 
to  the  use  of  a  hoisting  cage,  since  the  plain- 
tiff received  bis  iniories  in  a  fall  therefrom, 
held  properly  sustained,  where  there  was  no 
offer  to  show  that  the  cage  was  io  the  same 
condition  as  at  the  time  of  the  accident— Ron- 
chetto  T.  Northern  Cent.  Coal  Co.,  186  S.  W. 
876. 

168  (Mo.App.)  Allowing  pUlntiff  after  he 
has  closed  his  case  to  reopen  the  case  and  re- 
call a  witness  for  examination  on  matters  not 
covered  when  he  was  first  examined  is  within 
the  discretion  of  the  trial  court— Fezier  v.  Gib- 
son. 166  S.  W.  109a 

iO  Objections,  Motions  to  Strike  Ont,  nnd 
Exceptions. 

1 84  (Ark.)  Where  a  witness  was  asked  if  a 

certain  thing  could  be  done  in  "a  reasonable 
time,"  but  no  specific  objection  was  made  to 
(he  question  on  that  ground,  and  there  was  no 
request  that  the  witness  should  make  the  an- 
swi-r  more  specific,  the  exclusion  of  the  question 
and  answer  could  not  be  sustained  on  the 

J round  of  indefiniteness  of  answer. — City  of 
onesboro  v.  Fribble,  166  S.  W.  S76. 
S  85  (Ark.)  A  general  objection  to  all  of  a 
witness'  testimony,  part  of  which  Is  competent, 
is  insufficirat— Martin  t.  Monger,  166  S.  W. 
S66> 


{85  (Tex.)  Where  a  single  declaration  ot  a 
testator  on  the  Issue  of  undue  Infiuence  wai 
offered  as  a  whole  and  was  inadmissible  io 
part,  it  should  have  been  excluded  upon  objec- 
tion.—Scott  v.  Townsend,  166  S.  W.  1138u 

I  89  (Tex.Civ.App.)  Where  evidence  when  re- 
ceived was  admissinle  under  the  issues  as  then 
dlaclosed  by  pleadings  and  the  pro^  but 
thereafter  the  evidence  became  immaterial  be- 
cause of  the  withdrawal  of  the  issue  under 
which  It  was  admissible,  the  remedy  waa  by 
motion  to  strike  out  the  evidence. — Missouri,  O. 
&  G.  Ry.  Co.  V.  Boring,  106  8.  W.  76. 

i  9 1  (Tex.Giv.App.)  When  evidoice  ia  not  ob- 
jected to  when  offered,  unless  good  reason  for 
the  delay  is  shown,  toe  court  has  a  wider  dis- 
cretion m  passing  upon  Its  admistibility  upon 
motion  to  strike  ont^-SodiweU  t.  So^well, 
166  8.  W.  1188. 

S  105  (Tex.CivApp.)  Where  inadmissible  tes- 
timony was  received  withont  objection,  and 
there  was  no  motion  to  strike  it  out,  the  refusal 
to  charge  Hbt  jury  not  to  consider  the  testinv*- 
oy  was  not  erroneous.- Texas  Pow«  A  Ught 
Go.  V.  Burger,  166  S.  W.  680. 

V.  AHQUMEKTS  AlTD  OOHDDOT  OF 
OOUNSEI,. 

S  I08I/2  (Mo.App.)  Where  a  surety  company 
was  local,  and  nad  a  large  number  of  stock- 
holders and  employ^  in  and  about  the  place 
where  a  personal  injury  actitti  was  tried,  it 
was  not  reversible  error  to  permit  plaintiff's 
counsel  to  ask  the  Jurors  on  tbeir  examinatioa 
whether  they  were  loterested  In  the  company.— 
Burrows  v.  Likes,  166  S.  W.  6^. 

I  \  08*/2  (Mo.App.)  Questions  asked  jurors  as 
to  their  relations  to  llabUlly  Insurance  com- 
pany not  in  bad  faith  held  not  ground  for  dis- 
charging the  jury,  where  such  a  company  was 
interested,  but  the  particular  company  was  un- 
known to  plaintiff's  counseL— Boten  v.  Sheffield 
Ice  Co.,  166  S.  W.  883. 

Where  evidence  that  defendant  bad  taken  out 
liability  insurance  was  admissible  on  one  ot  tiie 
issues,  asking  of  questions  relative  thereto  held 
not  ground  for  discharging  the  jury,  though 
prejudicial  to  defendant— Id. 

f  124  (Ark.)  Where  evidoiee  showed  that 
railroad  contractors'  camp  cars  were  placed 
close  to  track  with  company's  consent,  remark 
that  they  placed  plaintiff  and  othm  where 
death  waa  uable  to  come  at  any  minute,  and 
continued  and  would  continue  to  do  so  ontil  a 
Jury  called  a  halt  ield  not  improper. — St 
Louis,  I.  M.  A  8.  Ry.  Co.  t.  Drumrigfat,  166 
S.  W.  938. 

S  1 25  (Ark.)  In  an  action  against  railroad 
company  for  injuries  to  convict  hired  to  rail- 
road contractors,  remarks  of  plaintiff's  attor- 
ney concerning  the  manner-  in  which  the  con- 
tractors treated  the  convicts  held  improper  and 
ground  for  reversal,  in  the  absence  of  a  dis- 
approval and  the  withdrawal  thereof  from  the 
jury.— St  Louis,  I.  M.  &  S.  Ry.  Co.  t.  Drum- 
right.  166  S.  W.  938. 

i  125  (Tez.Civ.App.)  In  an  action  for  inju- 
ries, argument  of  plaintiff's  counael  that  the 
jury  should  give  pUuutiff  every  cent  it  posdbly 
could  under  the  pleadings  and  evidence,  because, 
if  they  gave  too  much,  the  court  would  cut  it 
down,  but  could  not  raise  it,  held  prejudicial 
error.— San  Antonio  A  A.  P.  I^.  Co.  t.  Wag- 
ner. 166  S.  W.  24. 

8  133  (Ark.)  Where  the  trial  court  expresses 
disapproval  of  counsel's  improper  remarks  and 
directs  the  jury  not  to  consider  them,  it  ia  to 
some  extent  in  bis  discretion  whether  it  i* 
necessary  to  rebuke  counsel  for  making  tbe  re- 
marks, and  it  is  not  ground  for  reversal  be- 
cause it  appears  to  the  Supreme  Court  that 
counsel's  conduct  deserved  harsher  treatment 
—St.  Ixmis,  L  M.  &  8.  Ry.  Co.  T.  Dromriglit 
166  s.  w.  m 

i  133  (Ky.)  Where  the  court  sustained  an  ob- 
jection to  On  impr«q^  argnmait  of  counsel 
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for  plaixitiff,  tsulng  ai  administratrix  for  the 
death  of  her  husband,  that  a  third  of  the  dam- 
ages sbonld  go  to  her  as  compensation  for  the 
lusa  of  her  husband,  and  directed  the  jury  to 
follow  the  instructions,  the  improper  argument 
was  not  reversible  error. — GHasgow  Electric 
Light  &  Ice  Co.  v.  Clark's  Adm'x,  166  S.  W. 
1!li. 

Where  the  court  sustained  an  objection  to  the 
argument  of  counael  for  plaintiff,  suing  as  ad- 
ministratriz  for  the  death  of  her  husband, 
wherein  comment  was  made  on  plaintiff's  per- 
sonal appearance,  and  directed  the  jury  to  dis- 
regard toe  language  used,  the  argommt  waf  not 
ground  for  reversal.— Id. 

VX  TAKING  CASE  OB  QXTESTIOn 
TBOM  JUBT. 

tA)  ««eBtloBa  of  Law  or  of  FMt  la  Ooa- 
•»«!. 

I  139  (Mo.App.)  A  demurrer  to  plaintifTs  evi- 
dence was  properly  overruled,  where,  though 
the  preponderance  of  the  evidence  favored  de- 
fendant, there  was  sufficient  evidence  to  the 
contrary  to  justitr  submission  to  the  Jury. — 
Goode  T.  Central  Coal  A;  Coke  Co.,  166  8.  W. 
844. 

1 139  (Mo.App.)  The  question  of  the  weight 
of  the  evidence  is  for  the  jury,  unless  the  evi- 
dence is  BO  inherently  unreasonable  that  rea- 
sonable minds  could  not  differ  as  to  it.— Willis 
V.  City  of  Browning.  166  S.  W.  1070. 

S  139  (Tex.Oiv.App.)  Where  there  was  evi- 
dence to  establish  one  ground  of  recovery  alleg- 
ed in  the  petition,  a  peremptory  instruction  re- 
quested by  defendant  was  properly  refused, 
though  plaintiff  could  uot  recover  on  another 
ground  alleged.- Missouri,  O-  &  O.  By.  Co.  t. 
Boring,  166  S.  W.  76. 

i  139  (Tex.Civ.App.)  Where  plaintiif  under 
all  the  evidence  was  entitled  to  a  recovery  of  at 
least  a  part  of  tbe  sum  demanded,  a  peremptoir 
instruction  for  defendant  was  properly  denied. 
— Menefee  v.  Bering  Mfg.  Co.,  166  S.  W.  865. 

S  140  (Mo.App.)  The  qnestiun  of  crediUUty 
of  witnesses  is  for  the  jury,  unless  the  evidence 
ia  Bo  inherently  unreasonable  that  reasonable 
minds  could  not  differ  as  to  it.— Willis  v.  City 
of  Browning,  166  S.  W.  1070. 

S  143  (Mo.App.)  The  testimony  of  plaintiff 
makes  a  case  for  tbe  jury,  however  much  the 
testimony  has  been  contradicted  by  other  wit- 
Besses.— Burrows  v.  Likes,  166  8.  W.  643. 

i  143  (Tez.Civ.App.)  Where  the  evidence  as 
to  au  issue  of  (act  ia  sharply  conflicting,  tbe 
question  is  one  for  tbe  jury. — A.  J.  Birdsong  & 
Son  T.  Allen,  166  S.  W.  1177. 

{  145  (T«LGiv.App.)  The  failure  of  the  court 
to  submit  an  issue  to  tbe  jury  withdraws  the 
issue  from  their  consideration. — Missouri,  O.  A; 
G.  By.  Co.  V.  Boring,  166  S.  W.  76. 

S  145  (Tei.Civ.App.)  The  failure  of  the  court 
to  submit  to  the  jury  an  issue  raised  by  the 
pleadings  is  a  withdrawal  thereol— Texas  Pow- 
er &  Light  Co.  T.  Burger,  166  S.  W.  680. 

(B)  Demurrer  to  BSvldenoe. 

I  156  (Mo.App.)  While,  in  passing  a  demur- 
rer to  the  evidence  phiintifF's  evidence  must  be 
accepted  as  true,  and  he  mutt  be  given  the 
l)enefit  of  every  inference  fairly  deducime  there- 
from, yet  where  such  evidence  does  not  contra- 
dict defendant's  and  bis  case  rests  upon  an 
inference  scarcely  more  than  conjecture,  or  the 
possibility  that  the  fact  might  exist,  then  the 
court  ought  to  look  at  tike  cliaiacter  of  the 
evidence  on  the  other  slde.r-OsiM)m  T.  Wabash 
R.  Ca,  166  S.  W.  1118. 

(D)  DlrectloB  of  Twdlet. 

1 178  (Ey.)  Upon  motion  for  a  peremptory  in- 
struction, plaintiff's  evidence,  as  well  as  every 
inference  fairly  deducible  therefrom,  is  taken 


to  be  true.— Chesapeake  ft  O.  ^..Oo.  t.  Ford, 
166  S.  W.  60S. 

VH.  INSTRUOTIONS  TO  JUBT. 

(A)  PvoTlme*  of  Coart  mad  Jmrr  1b  Gen- 
eral. 

I  191  (Mo.App.)  An  instruction,  in  an  ac- 
tion for  injuries  to  an  employ^,  which  assumes 
that  the  employer  was  negligent  in  failing  to 
furnish  ummerated  things  to  make  the  place  of 
work  reisonably  safe.Jwd  erroneous,  as  taking 
from  tbe  jury  the  question  of  negligence.- Bur- 
rows v.  Likes,  166  S.  W.  643. 

An  instrucuon,  in  an  action  for  Injuries  to 
the  employ^,  which  assumed  that  it  was  prac- 
tical for  the  employer  to  have  made  a  platform 
and  to  have  erected  a  j[uard  rail  thereon  was 
erroneous,  where  the  evidence  on  the  issue  was 
conflicting.— Id. 

fl9l  (Mo.App.)  In  an  action  for  the  wrong- 
death  of  one  run  down  at  a  crossing,  tbe  re- 
fusal of  an  instruction  requested  by  defendant, 
which  treated  the  collision  as  an  accident  due 
to  the  traveler's  inadvertent  act,  and  disregard- 
ed all  claims  of  defendant's  negligence,  is  prop- 
er.—Lagarce  y.  Missouri  Fac  By.  Co.,  166  S. 
W.  10®. 

1  191  (Tez.Civ.App.)  Requested  instructions 
assuming  facts  not  In  evidence  are  properly  re- 
fused.—Stevens  V.  Crosby,  166  S.  W.  62. 

1 191  (Tex.Civ.App.)  In  an  actios  for  inju- 
ries to  a  railroad  construction  employ^,  an 
instruction  on  the  doctrine  of  last  clear  chance 
held  not  erroneous,  as  assuming  that  the  en- 
gineer and  fireman  of  the  work  train  discovered 
plaintiff's  peril  in  time  to  Itave  avoided  tbe 
injuty.— Angelina  &  N.  R.  R.  Co.  t.  Due,  166 
S.  W.  918. 

S  192  (Mo.App.)  Where,  in  an  action  for  per- 
sonal injuries,  the  undisputed  evidence  showed 
tbat  plaintiff  was  injured,  an  ■  instruction  on 
the  measure  of  damo^'ea,  which  assumed  that 
plaintiff  received  injuries,  was  not  erroneous. — 
Bell  V.  United  Rys.  Co.  of  St  Louis,  166  S.  W. 
1100. 

The  court  may  in  its  instructions  assume  the 
truth  of  a  proposition  established  by  the  undis- 
puted testimony,— Id. 

§  192  (Tex.<3T.App.)  The  conrt  in  its  in- 
structions may  assume  a  fact  mtablished  by 
uncontradicted  evidence, — ^Watson  v.  Rice, 
S..W.  106. 

S  192  CI'ez.Giv.App.)  In  an  action  for  an 
amount  due  on  a  contract,  where  it  was  liq- 
uidated, it  is  not  improper  for  tbe  charge  to 
assume  that  any  recovery  should  t>e  for  tbe 
sum  BfH^eed  upon. — Spires  v.  McBlroy,  166  S. 
W.  457. 

I  192  (Tex,Civ.App.)  In  proceedings  to  con- 
demn land  for  a  right  of  way  of  a  ditch,  an 
instruction  assuming  ^  fact  held  not  erroneous 
under  the  evidence. — MeKuude  v.  Imperial  Irr. 
Co.,  166  S.  W.  495. 

S  194  (Ark.)  An  instruction  held  erroneous,  as 
practically  directing  a  verdict  for  defendant- 
Valentine  v.  Edwards,  166  S.  W.  531. 

I  194  (Tez.Clv.App.)  In  an  action  for  the 
injary  to  plaintilrs  sailboat  by  defendants' 
failure  to  lift  a  bridge,  which  they  were  operat- 
ing under  a  contract  with  the  owner,  high 
enough  to  permit  the  vessel  to  pass,  it  was  er- 
ror to  charge,  as  a  matter  of  law,  that  a  fail- 
ure to  lift  the  bridge  to  a  perpendicular  posi- 
tion was  negligence;  tbat  bein^  a  jury  ques- 
tion.— Galveston-Houston  Electric  Ry.  Co,  v. 
Stautz.  166  S.  W.  IL 

S  194  (Tez.Civ.App.)  An  instruction  that, 
"where  a  broker  was  the  procuring  cause  of  a 
sale,  ♦  •  •  it  is  Immaterial  •  •  •  that 
he  did  not  personally  conduct  tbe  negotiations, 
*  *  * "  was  not  objectionable  as  upon  tbe 
weight  of  evidence ;  it  being  a  mere  abstract  le- 
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nl  pzopodtlon  not  applicable  dlnctly  to  any 
usae,  and  wbetber  plaintftta  were  the  procnr- 
iug  cause  having  been  aubmitted  as  a  disputed 
tssae.— McKinney  v.  Thedford,  106  S.  W.  443. 

An  Instruction  tiiat,  io  an  action  on  Implied 
contract,  it  ts  only  necessary  for  the  plaintiff  to 
show  tliat  he  penonned  acts  as  the  broker  of 
the  seller,  and  that  the  latter  adopted  his  acts 
and  accepted  his  agency,  was  not  objectionable 
as  being  npon  the  weight  of  evidence,  being 
merely  an  abstract  legal  proposition*  not  ap- 
plicable directly  to  any  issue.— Id. 

1 194  (Ter.CiT.App.)  In  action  for  Injuries 
to  i^pment  of  cattle  which  the  shipper  accom- 
panied and  unloaded  and  dipped  under  quaran- 
tine regulations.  Instruction  that  the  carriers 
owed  no  duty  to  deliver  them  In  good  condition, 
but  were  only  reeponsible  for  negligence,  held 
not  on  the  weiKht  of  the  evidence.— Good  v.  Tex- 
as &  P.  Ry.  Co.,  1«6  S.  W.  670. 

{  194  (Tex.CiT.App.)  An  instruction,  in  an 
action  for  injuries  to  a  street  car  passenger, 
held  not  on  the  weight  of  the  evidence.— Dallas 
ConsoL  Electric  St  By.  Co.  t.  Stone,  166  S.  W. 
708. 

(B)  ITeocssttT  uid  B  object -Matter. 

§202  (Uo.App.)  While  the  trial  court  In  a 
dvil  case  Is  not  Iwund  to  give  instructions  in 
the  absence  of  reqnests  to  do  so,  it  should  nerer- 
theless  in  the  exercise  of  a  sound  discretion 
charge  tiie  Jury  on  the  law  of  the  case.— He* 
Donald  t.  Central  llUnoii  Const.  Co.,  166  S. 
W.  1087. 

1203  (Tex.CiT^pp.)  Ordinarily,  where  plain- 
tiff presents  two  causes  of  action,  the  withdraw- 
al of  one  of  the  causes  from  the  jury  elimi- 
nates that  ground  of  recoTery  and  the  defense 
set  up  against  it,  and  defendant  may  not  com- 
plain that  the  defense  was  not  presented  in 
tiie  charge.— Blissourl,  O.  A  G.  By.  Oo.  t.  Bor- 
tns,  166  8.  W.  76. 

(O)  roraa,  Il«««lslt««,  and  BnMvlmmcT. 

ft  235  (Tex.CiT.App.)  In  action  to  rescind 
contract  for  fraud,  Inatruction  that  contracts 
are  presumed  fair,  and  not  fraudulent,  and 
that  the  party  attacking  them  bad  the  burden 
of  proving  fraud,  held  properlv  refused,  as  it 
was  improper  to  charge  as  to  the  effect  of  such 
presumption.— Underwood  t.  Jordan,  166  S.  W. 

{240  (Tex.CiT.App.)  In  action  to  rescind 
contract  for  fraud,  instruction  that  contracts 
are  presumed  fair,  and  that  the  par^  attacking 
them  had  the  burden  of  proTing  fraud,  held 
properly  refused  as  argumentatiTe^Uiidflrwood 
T.  Jordan,  166  S.  W.  88. 

1 244  (Tex.CiT.App.)  In  an  action  for  the 
purchase  price  of  an  automobile,  which  defend- 
ant denied  had  been  delivered,  it  was  improper 
for  the  court  to  single  out  and  weaken  or  de- 
stroy testimony  as  to  the  furnishing  of  a  dem- 
onstrator to  run  the  car  and  as  to  the  housing 
of  the  car  by  explaining  to  the  jury  the  elXect 
of  such  teatunoDy^lAngo  t.  Interstate  Sales 
Co..  166  a  W.  900. 

OD)  AppllemblUty  to  FlOAdlBSB  am*  BtI- 

{251  (McApp.)  Where  an  employ^  suing  for 
a  personal  injury  did  not  claim  that  it  was  n(«- 
b'gence  for  the  employer  to  fail  to  do  one  of 
three  things  specified,  provided  one  or  two  of 
the  things  were  supplied,  an  instruction  that  a 
failure  to  do  any  one  of  the  things  was  action- 
able negligence  was  erroneous. — Burrows  t. 
Likes,  166  S.  W.  643. 

{251  Crex.Clv.App.)  In  an  action  on  certain 
rent  notes  for  a  pumping  plant  and  canal,  a 
request  to  charge  thut  if  plaintiff  promised  to 
forego  rents  If  salt  water  appeared  in  the  rlTer 
at  the  plant,  and  salt  watpr  did  appear,  but 
defendant  continued  to  cultivate  the  premiaes 
without  electing  to  rescind,  the  jury  should  find 


for  plalntifF  held  property  refused  w  not  vidi- 
in  tne  issues.- Savage  t.  Mowery,  168  8.  W. 

908.  . 

1252  (Ey.)  An  instruction  In  an  action  by 
a  surety  for  contribution,  based  on  the  rights  of 
the  sureties  In  case  the  priocipal  was  solvent, 
is  improper  where  the  principal  was  inaolveot. 
—Morgan  t.  Morgan,  166  S.  W.  602. 

{ 252  (Mo.App.)  An  instruction  permitting 
recoTery  if  plaintllf  was  alighting  with  the 
knowledge  of  the  conductor  held  not  without 
evidence  to  support  it.— JoluistxA  t.  United 
Rys.  Oo.  of  City  of  St.  Louis,  106  S.  W.  1105. 

(252  (T«x.CiT.App.)  In  an  action  for  inju- 
ries to  a  section  band  sustaining  a  rupture 
while  attempting  to  remove  a  hand  car  from  a 
track,  the  refusal  to  submit  as  an  issue  of  prox- 
imate cause  Us  weakness  or  diseased  conditioD 
held  not  erroneous  under  the  evideuce.— Miit- 
souri,  O.  &  G.  Ry.  Co.  v.  Boring,  166  S.  W.  TU. 

{252  (Tex.CiT.App.)  In  an  action  for  inju- 
ries to  a  passenger  where  the  defendant  plead- 
ed contributory  negligence,  bat  there  was  no 
evidence  to  support  that  defense,  it  was  pmper 
to  refuse  a  special  charge  requested  by  die  de- 
fendant on  that  issue.— St  Louis  Soutbwestem 
Ry.  Co.  of  Texas  t.  McNatt,  166  S.  W.  89. 

{252  (Tex.CiT.ApiK)  There  was  no  error  in 
refusing  an  instruction,  in  an  action  for  brok- 
ers' comjnissions,  that  any  agreement  between 
plaintiffs  and  the  buyer's  axent  relative  to  tbe 
exchange  would  not  bind  d^endant  without  his 
consent,  where  there  was  no  erideoce  of  any 
such  agreement  to  which  it  could  apply. — Mc- 
Kinney  t.  Thedford.  166  8.  W.  44a 

{252  (Tex.OiT.App.)  In  an  action  on  certain 
rent  notes  for  a  pumping  plant  and  canal,  a 
request  to  charge  that  if  plaintiff  promised  to 
forego  rents  if  salt  water  appeared  in  the  rirer 
at  the  plant,  and  saJt  water  did  appear,  but 
defendant  continued  to  cultivate  the  pronien 
without  electing  to  rescind,  tlie,  jury  should 
find  for  plaintiff,  held  properly  refoaed  as  not 
within  the  prooL— Sarafe  t.  Howety,  166  S. 
W.  905. 

{ 252  (Tex.OiT.App.)  A  charge  presenting  an 
Issue  not  raised  by  the  evidence  is  erroneous. — 
Miller  t.  Sealy  Oil  MiU  &  Mfg.  Co.,  166  S.  W. 
1182. 

{253  (Ey.)  In  employe's  action  for  injuries 
by  starting  of  elevator,  instruction  to  find  for 
plaintiff  If  the  elevator  was  started  by  the  boss 
without  warning  and  refusal  to  charge  to  find 
for  defendant  if  plaintiff  waa  wamea  by  a  co- 
employe  held  error.— Kentucky  Midland  Goal 
Co.  V.  Vincent.  166  S.  W.  815. 

{  253  (Mo.Aiq>.)  In  an  action  for  treqjtaannff 
on  plaintlb'  premises  and  constructing  a  sew- 
er, instruction  held  properly  refused,  in  that  it 
purported  to  cover  tne  whole  case,  but  ignored 
the  issues  that  tiie  entry  and  construction  of 
the  sewer  were  either  under  a  valid  ordinance 
of  condemnation  or  bypiaintilfo*  permission. — 
Ewen  t.  Hart.  166  S.  W.  315. 

In  an  action  against  city  and  otiiers  for  con- 
structing sewer  on  plaintiffs'  premises.  Instruc- 
tion held  properly  refused.  In  that  it  ignored 
-the  issue,  made  by  the  pleading  and  evldeuce. 
that  the  sewer  waa  oonstrocted  with  plaintiffs' 
permission. — Id. 

S253  (Tex.Civ.App.)  Instruction  that,  if 
railway  engineer  was  ne^liigent  in  &iling  to 
discover  oil  on  the  running  board  before  he 
fell,  he  could  not  recover  held  Moperly  refused, 
where  the  petition  alleged  negligence  not  tmty 
in  permitting  oil  on  the  running  board  but  in 
Mllng^  to  e<iuip  the  engine  so  as  to  obTiate  the 
necessity  of  going  on  the  running  board. — Gulf, 
C.  &  S.  F.  By.  Co.  T.  Riordan,  166  S.  W.  133. 

.  S  253  (Tex.CiT.App.)  Defendant's  requested 
instruction.  In  an  action  by  lessors  against  the 
lessee  for  nilnre  to  ciiltiTate  in  a  proper  man- 
ner, as  he  had  agreed,  that  no  damages  could  be 
allowed  for  the  part  of  the  crop  that  died  after 
it  came  up  Is  erroneous  in  ellminatinK  tiie  ia- 
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■ue  of  it  baving  died  from  neglig«nc«.— Houwn 
V.  Baxter,  166  S.  W.  460. 

(  253  (Tex.OiT.App.)  Where,  in  an  action  for 
Injuries  to  an  employ^  from  the  negligence  of 
the  foreman  in  giving  an  order,  the  single  act 
of  the  foreman  in  giving  the  order  was  suhioit- 
ted  to  the  jury,  refusal  to  submit  the  issue 
vhether  the  injuries  were  due  to  accident  was 
not  erroneoas^Houston  &  T.  0.  B.  Gou  t. 
Coleman,  166  8.  W.  686. 

(B)  Re««e»ta  o*  Pv»rova> 

1 255  (Ark.)  In  an  action  (or  personal  Inja- 
ries  to  plaintiff,  operating  a  hand  car  on  de- 
fendant's track,  if  defendant  desired  a  ruling  as 
to  whether  its  failure  to  provide  a  headlight,  as 
required  by  statute,  made  it  absolutely  liable  for 
injury  from  such  failure,  it  should  have  made 
specific  objection  to  instructions  on  the  head- 
light statute,  to  the  effect  that  it  did  not  make 
its  liability  depend  on  its  failure  to  provide 
the  statutoiT  headlight  and  lookout.— Jonesboro, 
L.  0.  ft  B.  R.  Oo.  V.  Chilner.  166  S.  W.  STL 

$  255  (Ark.)  Where,  upon  objection  to  re- 
marks of  counsel,  court  instructed  jury  to  con- 
sider nothing  but  the  evidence,  and  counsel  said 
he  did  not  want  the  jury  to  consider  anything 
not  proper  onder  the  court's  instructions,  hetd, 
that  the  other  party  should  have  asked  a  more 
specific  withdrawal,  if  in  doubt  as  to  the  suffi- 
ciency of  the  court  s  diBapproval.->St  Louis,  I. 
M.  ft  S.  Ry.  Co.  T.  Dmmright,  166  S.  W.  938. 

{255  (Mo.)  Parties  at  trial  are  not  bound 
to  ask  for  instructions,  nor  in  the  absence  of 
requests  is  the  court  bound  to  charge  on  the 
theory  of  the  respective  parties.— Wingfield  v. 
Wabash  B.  Co..  166  S.  W.  1037. 

{  256  (Tex.Civ.App.)  Where  any  error  in  the 
charge  was  one  of  omission  and  not  of  oommis- 
sion,  a  chai^  correcting  the  omission  should 
have  been  requested. — Good  t.  Texas  ft  P.  Ry. 
€k>.,  166  S.  W.  670. 

1 260  (Mo-App.)  In  action  against  a  ci^  and 
others  for  trespass,  instruction  that,  if  trespass 
was  committed,  all  who  encouraged,  advised, 
or  assisted  were  gallty,  whether  present  or  not, 
held  properly  rauseo,  where  the  court  bad 
properly  charged  that  there  was  no  evidence 
against  the  city  and  one  of  the  other  defend- 
ants.—Bwen  V.  Hart.  166  S.  W.  315. 

I  260  (Mo.App.)  It  is  not  error  to  refuse  re- 
quests to  charge  which  are  covered  by  instruc- 
tions given.— Best  v.  City  of  St  Joseph,  166  S. 
W.  817. 

1 260  (Tez.CSv.App.)  It  Is  not  error  to  re- 
fuse a  charge  covered  by  the  charge  given.— 
Stevens  v.  Crosby,  166  S.  W.  62;  Larabee  t. 
Porter,  Id.  89ft;  Good  v.  Texas  tt  P.  Ry.  Co., 
Id.  670;  Western  Union  Telwraph  Co.  t.  Cath* 
ey,  Id.  714. 

S  260  (Tex.Civ.App.)  It  was  not  error  to  re- 
fuse a  special  charge  which,  so  far  as  applica- 
ble, was  covered  by  the  main  charge. — tmde> 
wood  T.  Jordan,  166  S.  W.  88. 

{  260  (Tex.Civ.App.)  Where  the  charge  giv- 
en did  not  clearly  present  the  defense,  the  de- 
nial of  two  special  charges,  either  of  wtiicb 
would  have  supplied  the  omission,  is  erroneous, 
though  only  one  of  tiiem  need  have  been  giv- 
en.—Ft.  Worth  &  R,  O.  By.  Co.  t.  Jonas,  166 
8.  W.  415, 

1 260  (Tex.'CivJlpp.)  There  was  no  error  in 
refusing  an  instruction  that  a  broker  is  not  en- 
titled to  a  commission,  where  the  purchaser 
bought  on  Us  own  informstlon  after  nego- 
tiating with  the  owner,  without  being  influenced 
by  the  broker,  tbough  the  broker  made  efforts  to 
sell  to  such  purchaser,  where  the  court  instruct- 
ed that  the  brokers  must  have  beui  effldent 
and  procuring  cause  of  the  sale— HcKinney  T. 
Thedford,  166  S.  W.  443. 

There  was  no  error  in  refusing  an  instruction 
that,  though  a  broker  brings  the  parties  to- 
gether, he  is  not  entitled  to  a  commission,  in 


the  al»enoB  of  a  contract  of  agen<7,  where  the 
same  defemw  waa  labstantlally  r^reeented  in 
the  court's  main  charge.— Id. 

f  260  (Tex.Civ.App.)  A  requested  instruction 
substantially  covered  by  the  court's  charge  need 
not  be  given.— Benson  v.  Baxter,  166  S.  W. 
460. 

(G)  Oonstraetlon  and  Operation. 

8295  (Mo.App.)  In  a  passenger's  action  for 
personal  injury,  where  her  instructions  submit- 
ted injury  solely  from  n^ligence  in  starting  the 
car,  or  that,  combined  with  the  crowding  of 
other  passengers,  an  instruction  that  she  could 
not  recover  if  she  fell  solely  because  pushed  off 
by  other  passengers,  and  not  because  of  any 
carelessness  of  those  in  charge,  Held,  in  view 
of  the  charge  as  a  whole,  not  erroneous,  as  al- 
lowing recovery  for  such  carelessness.— Stoltze 
V.  United  Rys.  Co.  of  St.  Louis,  166  S.  W.  1102. 

(296  (Ky.)  In  an  action  for  death  by  elec- 
tric shock  by  coming  in  contact  with  a  guy 
wire,  the  refusal  of  a  charge  authorizing  a  ver- 
dict for  defendant  held  not  erroneous,  in  view 
of  the  charge  given.— Glasgow  Electric  Lldit  ft 
Ice  Co.  V.  Clark's  Adm'x,  166  S.  W.  214. 

8  296  (Mo.)  Where  the  other  instructions  in 
the  series  expressly  authorized  the  jury  In  a 
condemnation  suit  to  take  into  consideration 
the  damages  to  the  remainder  of  defendant's 
land,  an  instruction  that  the  only  matter  for 
determination  was  the  just  compensation  for 
the  taking  of  the  land  is  not  erroneous. — Chi- 
cago Great  Western  B.  Co.  v.  Kemper.  106  S. 
W.  291. 

8  296  (Mo.)  In  proceedings  to  condemn  land 
for  railroad  purposes,  the  court  faavii^  directed 
that  the  jury  should  allow  any  additional  dam- 
ages to  defendant's  land  and  improvements 
which  were  not  taken,  an  instruction  that  they 
should  not  allow  for  any  supposed  damages  that 
defendant  would  suffer  by  reason  of  switching 
service  being  withdrawn  from  its  elevator  was 
not  error.— Kansas  City  Southern  By.  Go.  v. 
Second  Street  Improvement  Co.,  166  S.  W.  296. 

f  296  (Tex,Civ.App.)  Where  the  entire  charge 
fairly  submits  plaintiff's  case  and  the  facts  set 
up  in  defense,  a  charge  submitting  plaintiffs 
case  is  not  objectionable  as  taking  defendant's 
contention  from  the  jury  and  emphasizing  the 
contention  of  t>laintiC.— Watson  v.  Bice,  166  S. 
W.  106. 

S  296  (Tex.Civ.App.)  Where  an  instruction 
was  not  on  the  weight  of  the  evidence  or  mis- 
leading when  read  in  connection  with  the  gen- 
eral charge,  the  giving  thereof  was  not  error. — 
Good  V.  Texas  ft  P.  By.  Co.*  166  8.  W.  67a 

8  296  (Tex.Civ.App.)  Where  tiie  court  charge 
ed  that  the  burden  waa  on  plaintiff  to  show 
by  a  preponderance  of  the  evidence  the  facts 
entitling  him  to  recover,  a  charge  that,  if  an 
ordinarily  prudent  person  woold  have  done 
the  act  complained  of,  the  verdict  must  be  for 
the  employer  did  not  place  on  the  employer 
the  burden  of  proving  freedom  from  negligence. 
—Houston  ft  T.  C.  B.  Co.  v.  Coleman,  166  S. 
W.  686. 

8  296  (Tex.Clv.App.)  A  charge  that  plaintiff 
could  recover  for  mjories  sustained  from  his 
horse  ruaning  away  at  a  railroad  crossing  which 
was  torn  up,  if  defendant's  foreman  repre- 
sented that  a  wagon  bad  crossed  and  he  could 
cross  over,  was  not  erroneous,  because  such 
statements  were  a  mere  expression  of  opinion, 
where  it  was  further  charged  that  he  could  not 
recover  if  they  were  expresaionB  of  opinion. — St. 
Louis  Southwestern  Bj.  0&  of  Texas  t.  Evans, 
166  3.  W.  702. 

8  296  (,Tex.<;Sv.App.)  Where  the  court  cover- 
ed the  defease  in  its  charge,  a  charge  calling 
attention  in  a  brief  way  to  the  cause  of  action, 
without  referring  to  the  defense,  was  not  prej- 
udicial.—Dallas  Consol.  Electric  SL  Ry.  Co.  v. 
Stone.  160  S.  W.  708. 
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S296  (Tex-ClT^pp.)  Where  correct  charges 
do  not  refer  to  or  modltr  an  erroneous  charge, 
which  is  in  direct  contradictioa,  the  two  cannot 
be  reconciled  and  judgment  must  be  reversed. 
—Western  Union  Telegraph  Co.  t.  Gath^,  166 
S.  W,  714. 

ZZ.  VXBDIOT. 

CA)  Generml  Terdlet. 

f  325  (Ark.)  The  answer  of  a  juror,  while  the 
jury  were  being  polled,  that  he  did  not  believe 
the  verdict  right,  but  agreed  to  it  for  the  sake 
of  harmony,  was  not  to  be  considered  a  neg- 
ative answer,  but  as  merely  meaning,  that  aft- 
er discussion  of  the  case,  in  an  effort  at  liar- 
mony,  he  had  receded  from  the  position  first 
taken  by  him.— Williams  v.  Williams,  166  S.  W. 
B52. 

1343  (Tex.GlT.App.)  A  verdict  is  conclusive 
between  the  parties  until  set  aside.— Weinatein 
T.  Acme  Laundry,  166  S.  W.  126. 

(B)  Speeial  IsterroKatorlea  uid  FlBdlnffa. 

S  350  <Tex.Civ.App.)  In  an  action  for  an  in- 
jury to  an  employ^  of  a  gin  company,  caused  by 
a  defective  lever,  where  the  court  submitted  de- 
fendant's negligence  in  furnishing  the  gin  stand 
with  the  lever,  it  was  Improper  to  submit  de- 
fendant's failure  to  warn  of  the  defect,  that 
the  employe's  work  had  been  negligentiy  chang- 
ed with  the  assurance  that  the  machinery  would 
be  repaired,  and  that  defendant  failed  to  em- 
ploy a  mechanic  to  keep  it  in  repair;  such  is* 
sues  being  included  in  the  main  issue.— Cisco 
Oil  MiU  T.  Van  Geem,  166  S.  W.  439. 

S  356  (Tex,Civ.App.)  Where,  In  a  negligence 
case,  special  issues  of  negligence,  contributory 
negligence,  and  assumption  of  risk  were  sub- 
mitted, the  failure  of  the  jury  to  find  upon  the 
issues  of  contributory  negligence  and  assump- 
tion of  risk,  there  being  evidence  to  Bupport 
tliem,  was  in  direct  violation  of  Bev.  SL  1^11, 
art.  198S,  and  no  final  judgment  could  l)e  ren- 
dered on  sucb  verdict.— Cisco  OU  Mill  T.  Van 
Qeem.  166  8.  W.  439. 

X.  VBIAZ.  BT  COURT. 

(B)  FlndlBsa-  of  Fmet  wd  Comelulona  of 
Law. 

S  390  (Tex.Civ.App.)  Where  the  judge  filed 
his  conclusions  of  fact  and  law  within  ten  days 
after  the  adjournment  of  the  term  as  permitted 
by  Vernon's  .  Sayles*  Ann.  Civ.  St.  1914,  art. 
2075,  it  was  not  material  that  they  were  not 
reduced  to  writing  and  filed  during  the  term.— 
Angiut  T.  Gamer  C7o.,  166  S.  W.  1197. 

XI.  WAIVES  AWB  OOBHBOTIOH  OF 
IBBEOUX.ABITIE8  AHD  BRROBS. 

S  406  (Tex.Civ.App.)  A  fundamental  error 
may  be  waived,  unless  it  is  of  such  a  nature  as 
to  render  the  judEment  void.— McKenzie  v.  Im- 
perial Irr.  Co.,  166  S.  W.  495. 

i  420  (Tex.Civ.App.)  Where  a  motion  for  an 
instructed  verdict  is  overruled  and  the  moving 
party  thereafter  introduced  evidence  in  his  own 
behalf,  he  waives  his  right  to  assun  error  on 
denial  of  the  motion. — Savage  T.  Mowery,  166 
S.  W.  906. 

TROVER  AND  CONVERSION. 


See  Appeal  and  Error,  1  1060;  Carriers,  }  94; 
Chattel  Mortgages,  {f  170.  173;  Embezzle- 
ment, I  6;  Evidence,  {  230:  Principal  and 


Agent,  S  106;  Beplevin,  f  106. 

I.  A0T8  COHSTITUTIN'Q'  OOHTEK- 
SlOir  AND  XJABILITT 
THERE  FOR. 

S  10  (Tex.Giv.App-)  An  unsecured  creditor 
who  seized  and  sold  the  debtor's  property,  with- 
out bis  consent,  to  discbarge  bis  debt  is  liable 
for  the  conversion,  though  using  reasonable  care 
in  disposing  of  the  property.— Jones  t.  Gity 
Nat  Bank,  166  S.  W.  442. 


Where  a  debtor  claimed  tluit  A  credftor  seis- 
ed his  property  without  lus  consent  and  did  bul 
use  reasonable  care  in  its  sale,  and  the  creditoi- 
cl&imed  that  the  debtor  consented  to  bis  act? 
the  debtor  Is  entitled  to  recover  at  all  eventi 
if  the  creditor  did  not  exercise  reasonable  caie 
in  disposing  of  the  property.- Id. 

n.  ACTIONS. 
(A)  Rlvht  of  Aotl«a  aad  D*f«M««. 

8  22  (Tex.Civ.App.)  In  a  suit  for  the  conv«^ 
sion  of  property,  the  proceeds  of  which  plain- 
tiff had  agreed  to  aM>ly  to  the  debt  doe  defend- 
ant,  plaintiff's  right  to  recover  la  sot  depend- 
ent upon  whether  be  would  have  contlnoed  to 
apply  the  proceeds  to  the  discharge  of  his  debt. 
-Jomea  v.  City  Mat.  Bonk,  166  8.  W.  442. 

<D}  Danaarea. 

g  54  (Tex.CiT.App.)  Where  a  landlord  con- 
verted hay  belonging  to  the  tenant,  the  meas- 
ure of  damaxes  is  the  market  value  of  the  liay 
converted;  hence  the  expense  of  haulinfc  the 
hay  to  market  would  be  immaterial. — J&c^wd 
V.  Taylor,  166  S.  W.  413. 

Where  a  landlord  converted  hay  belonsiog 
to  her  tenant,  she  cannot  recover  eqtenaes  in- 
curred in  baling  the  bay.— Id. 

TRUST  COMPANIES. 

See  Banks  and  Banking,  |  315. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEE  PROCESS. 

See  Garnishment 

TRUSTS. 

See   Attachment,   {   4;   Bankruptcy,  {  303; 


I.  CREATION,  EXISTENOE.  AND  VA- 
UDITT. 
(A)  Bxpreas  Traats. 

SS  17,  18  (Ark.)  Where  one  purchased  land  and 
caused  the  deed  to  lie  executed  to  a  third  pers>jL 
a  parol  agreement  that  the  third  perftin  should 
hold  the  land  in  trust  for  the  sole  use  of  hi* 
wife  was  unrafuxceable,  under  the  statute  ol 
frauds.— Ussery  v.  rssery,  166  S.  W.  946. 

88  17,  rs  <Tex.CSTApp.)  The  statute  of  frauds 
does  not  require  that  trusts  shall  be  evidenced 

by  writing.— Larrabee  v.  Porter,  166  S.  W.  385. 

§  44  (Tex.Civ.App.)  Evidence  fteld  not  to  suf- 
ficiently show  that  land  conveyed  was  takes 
under  a  parol  trust — ^Bobson  t.  Moore,  166  8. 

W.  908. 

Where  the  trustee  is  dead,  a  parol  trust  should 
not  be  ingrafted  on  a  deed  to  land  without  clear 
and  satisfactory  evidence  thereof,  and  such  evi- 
dence is  not  satisfactory  where  the  party  suing 
to  establish  a  trust  withholds  the  best  on  tbe 
question. — Id. 

(O)  Conatraetive  Trasta. 

S  92/2  (Ky.)  Constructive  trusts  are  not 
within  the  statute  of  frauds,  Ky.  St  I  470.  be- 
cause they  are  bottomed  on  an  estoppel. — WiUii 
T.  Lam,  166  S.  W.  251. 

195  (Ark.)  Where  a  purchaser,  desiring  to 
contribute  to  the  support  of  hia  atepdaugbtcr 
and  her  children,  procured  the  conveyance  to 
her  huBband,  and  it  was  understood  that  be  and 
Ills  wife  should  move  on  the  land,  and  he  with- 
in a  year  deserted  his  wife,  be  dM  not  bold  tbe 
land  in  trust  az  maleficu>;   there  being  so 
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H.  COMBTB1TCTION  AWD  OPERA- 
TIOK. 

(B)  Batate  or  latcrcst  o<  Travtee  And  of 
COKtni  %«e  Traat. 

S  134  (Kt.)  Under  vUl  leaving  real  property 
to  testator  s  son  in  trust  for  the  support  of  his 
wife  and  children  for  life,  without  requiring 
bond,  held  that,  aside  from  the  diacretion  in  the 
use  and  iiianag«ment  of  the  property,  the  trus- 
tee had  no  other  Interest.— Bask  of  TaylorsviUe 
V.  Vandyke,  166  S.  W.  1024. 

{  1 47  (Ky.)  BeoeGciary  of  a  trust  for  his  life, 
who  made  an  assiennient  for  creditors,  and  who, 
upon  assignee's  sale  to  the  trustee,  signed  a 
deed  conveying  a  one<fifth  interest,  instead  of  a 
one-tonrth  Interest,  to  him  known,  held  not  to 
retain  any  interest  subject  to  claims  of  cred- 
itors.-—Bank  of  TaylorsviUe  t.  Vandyke,  166  S. 
W.  1024. 

}  151  (Ky.)  Interest  of  beneficiary  nnder  tes- 
tamentary trust  for  the  support  of  hie  mother, 
brothers,  and  sisters,  held  not  subject  to  the 
claims  of  Ui  creditors,  where  It  was  not  sep- 
arable, and  where  it  aid  not  appear  that  the 
income  was  more  than  adequate  for  Us  main- 
ten&nce.— Bank  of  TayloiBvllle  t.  Vandyke,  166 
S.  W.  1024. 

IV.  MAKAGEMEirr  AHD  DISPOSAL 
OF  TRUST  PROPERTY. 

f202  (Tez.CiT.App.)  Whers  a  father  and 
children  executed  a  deed  and  an  agreement  £ii 
to  the  dlstribntion  by  the  father  of  tfae  proceeds, 
and  the  father,  who  acted  for  all,  delivered  the 
deed,  the  grantee  was  not  bound  to  see  that 
each  child  received  big  share  under  the  agree- 
ment, and  one  of  them  could  not  object  that 
the  delivery  was  unauthorized  because  she  did 
not  receive  ber  share.— Cooper  v.  Mardc,  166 
S.  W.  68. 

Vm.  LIABUJTIES  ON  TRUSTEES* 
BOKDS. 

8  380  (Ky.)  Where  tfae  bond  of  a  testamenta- 
ry trustee  was  conditioned  upon  the  trustee's 
faithful  performance  of  his  duties  and  his  ac- 
counting for  all  moneys  belonging  to  the  trust 
estate,  the  surety  is  not  liable  for  attorney's 
fees  expended  after  the  trustee's  resignation, 
to  recover  amounts  defaulted  by  him. — Unitea 
States  Fidelity  &  Guaranty  Co.  v.  Carter,  166 
S.  W.  238. 

g  385  (Ky.)  A  judgment  settling  the  accounts 
of  a  defaulting  trustee,  who  was  entitled  to  a 
part  of  the  trust  estate,  and  to  whose  rights 
the  surety  on  his  bond  had  been  subrogated, 
whldi  assessed  attorney's  fees  against  the  sure- 
ty, held  conclusive  upon  the  surety,  who  did 
Dot  appeal,  as  authorized  by  dr.  Code  Prac.  % 
734.— United  States  FideUty  &  Guaranty  Oo. 
V.  Carter,  166  S.  W.  238. 

UNDERTAKINGS. 

S«B  Bondi. 

UNDUE  INFLUENCE 

See  Wins,  II  1B&-16S. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names,  H  3-99. 

UNITED  STATES. 

See  Public  Lands,  |  61;   l^de-Uarki  and 
Trade-Names. 


USURY. 

L  USURIOUS  CONTRACTS  AND 
TRANSACTIONS. 
(O  Blvlita  «Bd  BomodlM  of  Tlitva  Fm- 

■OMB. 

I  t30  (Aik.)  Where  complainants  assnmed 
certain  indebtedness  due  from  defendants  •  to 
third  persons  as  a  part  of  the  consideration  for 
a  deed  of  trust,  it  was  immaterial  that  one  of 
such  debts  was  usurious  aa  between  defendants 
and  the  original  creditor.— Blake  t.  Askew,  106 
S.  W.  966. 

VACATION. 

See  Highways,  U  76.  77. 

VAGRANCY. 

1 3  (Tex.Or.App.)  Under  an  Indictment  chaf- 
ing vagrancy  for  loitering  in  a  disorderly  house 
from  the  Ist  of  October  until  the  filing  of 
the  complaint,  evidence  that  accused  was  seen 
in  disorderly  houses  more  than  a  year  before  is 
inadmissible,  where  there  was  no  showing  tfaat 
he  was  at  such  places  between  that  time  and 
the  time  specified  in  the  complaint.— Martoni  v. 
State,  166  S.  W.  1169. 

Evidence  in  a  prosecution  for  vagrancy  for 
lettering  In  disorderly  houses  heid  Inaoffidsnt  to 
support  ft  conviction. — Id. 

VARIANCE. 

See  Continuance,  }  81. 

VENDOR  AND  PURCHASER. 

See  Brokers;  Contracts,  {  10;  Covenants,  { 
130;  Deeds;  Easements,  §  61;  Evidence,  ~ 
444,  460;  Exchange  of  Property;  Fraud, 
16,  23,  41,  C2,  09;  Fraud^  Statute  of,  §S 
60;  Justices  of  the  Peace,  S  36;  Logs  and 
I'Ogging,  8  3;  Public  Lands,  S8  173,  178.  223; 
Sales;  Specific  Performance,  H  29,  121; 
Torta,  1 12. 

L  REQUISITES  AND  VALIDITY  OF 
OONTRAOT. 

S  16  (Ark.)  Where  defendant  by  letter  offered 
to  sell  land,  plaintiff's  reply,  which  requested 
defendant  to  send  the  abstract  and  stated  that 
plaintiff  would  close  the  matter,  constituted  an 
acceptance. — Buabmeyer  v.  McGarry,  166  S.  W. 

When)  defendant  offered  to  sell  land,  agree- 
ing to  make  a  deed  and  deliver  the  abstract 
upon  payment  of  the  purchase  price,  plaintiffs 
request  that  the  abstract  be  furnished  immedi- 
ately did  not  render  his  acceptance  qualified, 
for  if  defendant  could  not  furnish  good  title 
plaintiff  would  be  entitled  to  a  return  of  his 
money.— Id. 

Where  ^aintiff  bad  unqualifiedly  accepted  de- 
fendant's offer  to  sell  lend,  the  acceptance  was 
not  nullified  by  his  proposal  to  change  the  mode 
of  payment— Id. 

I  16  (Tex.Civ.App.)  One  receiving  by  mall  a 
proposition  of  purchase  or  snle  has  tbe  right, 
within  a  reasonable  time,  and  before  it  is  with- 
drawn, to  accept  by  letter,  deposited  in  the  post 
oflice.  duly  stamped  for  delivery,  which  accept- 
ance is  binding  from  the  time  It  Is  deposited, 
whether  ddivered  or  not;  but,  if  tbe  offeror 
limits  the  time  for  acceptance,  it  may  be  accept- 
ed within  such  time,  unless  before  acceptance 
the  offer  is  withdrawn  and  notice  thereof 
given.— Bowen  v.  Speer,  166  8.  W.  1188. 

Where  the  owner  of  a  lot  offered  to  take  $600 
net  cash,  provided  he  coald  have  the  money  in 
hand  by  May  28th,  an  unconditional  acceptanea 
by  mail,  by  which  the  owner,  by  simply  execut- 
ina  a  deed  waiting  for  him  at  a  bank,  eoald  havs 
tbe  money  in  bis  hands  by  tha  28tn.  waa  tat- 
ficient.— Id. 
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S  22  (Kj.)  The  description  of  the  laad,  In  a 
contract  of  sale,  aa  a  certain  tract  in  W.  coun- 
ty, about  one  mile  northeast  of  W„  with  a  ref- 
erence to  a  certain  recorded  deed  (or  a  fall  de- 
icriptioii,  ma  suffideut  to  uphold  the  contract 
— Baird  v.  Prewitt.  166  8.  W.  771. 

1 83  (Ark.)  Misrepresentations  which  will  jna- 
ti^  the  rescission  of  a  contract  for  the  sale  of 
land  muBt  mi^ead  the  purchaser  and  induce 
him  to  buy  on  the  faiOi  uereof,  and  in  the  ab- 
sence of  means  of  information  to  be  derived 
from  his  own  obHerratlon,  and  mast  Injure  tiie 

Jarty  aeekine  to  rescind.— Bullish  T.  North, 
66  S.  W.  577. 

1 44  (Ark.)  To  justify  canceling  a  written 
contract  for  the  conveyance  of  land  on  the 
ground  of  misrepresentation,  a  clear  case  should 
he  made  out  by  the  evidence. — EngllBh  t.  North, 
166  S.  W.  577. 

n.  COKSTBVOTXON  AMD  OPEBA- 
TIOK  OF  OOHTBAOT. 

1 50  fTex.Giv.App.)  A  provision  of  a  land  con- 
tract that  vendor  will  not  be  responsible  for 
statements  made  regarding  its  property,  except 
as  stated  in  its  printed  literature  or  letters  sign- 
ed by  its  officers,  left  its  liability  for  repre- 
sentations not  incoi^rated  in  the  contract  the 
same  as  if  the  nrovuion  had  not  been  inserted, 
so  that  it  woula  not  be  bound  to  open  and  ma- 
cadamize a  street,  though  its  printed  advertise- 
ment stated  that  It  would  do  so. — South  Texas 
Mortgage  Co.  v.  Oo^  160  S.  W.  410;  Same  t. 
Erwin,  Id,  422. 

m.  MOPIFICATIOW  OB  BESOIS8IOH 
OF  OOHTBAOT. 
(A)  Wy  Avreemeiit  oC  PsvUm. 

i  82  (Ark.)  Where  defendant  offered  to  sell 
plaintiff  a  tract  of  land  which  had  been  platted, 
plaintiff's  demand  after  his  acceptance,  that 
a  new  bill  of  assnrance  be  executed,  as  the  one 
executed  when  the  property  was  platted  as  an 
addition,  because  of  error  in  drawing,  located 
the  addition  on  the  wrong  piece  of  land,  did 
not  work  a  modification  of  the  contract— Bush- 
meyer  T.  HcGarryi  166  S.  W.  16S. 

(O)  R«soUiiisa  br  PwahMier. 

ft  10  (Tex.Civ.App.)  Where  there  was  a 
breach  of  warranty  in  a  contract  of  sale  before 
the  delivery  of  the  deed,  the  purchaser  accept- 
ing the  deed  containing  the  warrant,  with 
knowledge  of  the  breadi,  could  merely  recover 
damages  for  the  breach.— Laekenbadi  t.  Thom- 
as, 166  3.  W.  99. 

1)14  (Tex.Oiv.App.)  Where  a  purchaser, 
with  knowledge  that  a  well,  guaranteed  by  the 
vendor  to  supply  the  necessarv  water  for  ir- 
rigation, flowed  BO  poorly  that  irrigation  on  all 
but  a  small  part  of  the  land  had  to  be  aban- 
doned, made  improvements  on  the  premises 
and  partial  payments  of  the  price  and  interest 
without  objections,  he  could  not  compel  a  re- 
sdsflion.— Luckenbach  v.  Thomas,  166  S.  W.  99. 

I  127  (Tes.Civ.App.)  A  purchaser  cannot,  aft- 
er repudiating  the  purchase  on  the  ground  of 
the  fraud  of  the  vendor,  continue  to  make  im- 
provements and  recover  therefor  In  a  suit  to 
rescind  the  purchase. — ^Lnckeubach  v.  Thomas, 
166  S.  W.  99. 

tr.  PEBFOBMANOE    OF  OONTBACT. 

(D)  Par » cut  of  Parchue  HoH«r. 

S  1 76  (Ky.)  Where  a  tract  of  land,  conveyed 
as  60  acres  more  or  less,  contained  only  41% 
acres,  the  grantee  was  entitled  to  relief  to  the 
extent  of  the  value  of  the  deficit,  whether  the 
sale  was  in  gross  or  by  the  acre,  and  whether 
the  grantor  was  guilty  of  fraud  or  was  igno- 
rant of  the  deficiency. — Bust  v.  Carpenter,  166 
S.  W.  180. 

§  180  (Tex.Civ.App.)  The  vendors  of  land 
onld  not  be  required  to  nccept  purchase-money 
notes  executed  by  one  who  had  guaranteed  per- 


formance Igr  the  purchaser  Instead  oC  notes 
executed  by  the  purchaser.— Sears  T.  Ains- 
wordi,  166  S.  W.  60: 

T.  BIOBTS  AVD  UABEUTXBS  OF 
FABTIES. 

(B)  Afl  to  Tklrd  Perflons  la  CleaenUU 

S2I4  (Tex.Civ.App.)  The  assignee  of  a  land 
contract  is  not  responsible  for  the  promises  of 
the  vendor  to  the  purchaser,  unless  it  contracted 
to  become  so.— South  Texas  Mortgage  Co.  v. 
Coe,  166  S.  W.  410;  Same  t.  ErwinTld.  422L 

VI.  BEMEDIES  OF  VEITDOB. 

(A)  Uea  aB«  BaeoverT'  oC  I<*m«. 

S26I  (Ey.)  An  assignment  of  vendor'a  Hen 
notes  is  a  sufficieot  assignment  of  the  lien  to 
that  extent,  and  as  between  the  parties  vests 
the  assignee  with  all  the  rights  and  rem&ffie«  of 
the  vendor  under  the  lien  in  the  deed  retained. 
—Hicks'  Committee  v.  Smith.  166  S.  W.  24& 

i  267  (Ky.)  Under  Ky.  St  U  498a,  490.  pn>- 
vioing  for  the  release  of  vendor's  liens  by  re- 
lease over  the  holder's  own  hand,  attested  by 
the  clerk,  or  by  release  under  power  of  mt- 
torney,  held,  that  an  attempted  release  by  a 
mere  note  to  the  derk  and  his  entry  tliere<tf 
on  the  record  was  ineffectual. — Hicks'  Commit- 
tee V.  Smith,  166  8.  W.  248. 

i  274  (Tex.Civ.App.)  A  grantee  reristinc  the 
payment  of  notes  for  the  price  and  the  fbre- 
dosnre  of  a  vendor'a  lien  retained  in  thn  deed 
cannot  go  back  of  the  notes  and  deed;  and  a 
pleading  directed  to  the  contract  of  sale  is  in- 
suffidenL— Luckenbach  y.  Thomas,  166  S.  W. 
99. 

8  280  (Ky.)  The  petlti(Hi,  in  an  action  to  en- 
force a  vendor's  lien,  must  set  fortli  the  terms 
of  the  contract  in  full  or  in  substance ;  if  con- 
veyance has  been  made  in  accordance  with  the 
contract,  that  Aiet  must  be  stated;  and,  if  ctm- 
veyance  has  not  been  made,  the  plaintiff  must 
allege  his  ability  and  readiness  to  so  convey. — 
Baird  v.  Prewitt,  166  S.  W.  771. 

The  description  of  the  land,  in  a  petitton  to 
enforce  a  vendor's  Hen,  as  a  tract  in  W.  ooon- 
near  W.,  being  tiie  tract  conv^ed  by  a  cer- 
tain recorded  deed,  except  two  acres  thereof, 
was  insuffident  to  upbola  a  jndgment  subject- 
ing the  land  to  the  satisfaction  of  the  Uen.— Id. 

S  264  (Tex.Civ.App.)  In  an  action  on  pur- 
chase-money notes  and  for  the  foredosore  of 
a  vendor's  lien,  instructions  Aeld  objectionable, 
for  failing  to  make  the  jury  understand  that 
unreasonable  delay  on  the  part  of  tiie  porchu- 
er  in  complaining  of  fraud  was  an  abaohitie  de- 
fense to  ms  demand  for  resdsslon.— Lndtcn- 
bach  T.  Thomas,  166  S.  W.  90. 

8  285  (Tex.C^v^ppO  Where  defendant  gnar- 
antecd  part  of  a  series  of  vendor's  lien  notes, 
the  whole  of  which  plaintiff  declared  due  upon 
nonpayment  of  the  second,  the  jndgment  fore- 
closing the  lien  and  finding  against  defendant 
on  his  guaranty  need  not  prorate  the  proceed! 
of  the  sale  of  the  land  between  the  notes  guar- 
anteed and  the  others.— Boradhow  t,  Stepfaof 
son,  160  S.  W.  121. 

(B)  Actlowi  tmt  Pnrohaae  Homey* 

S3I8  (Ky.)  In  action  on  note  given  in  part 
payment  for  land  in  which  defendant  alleged 
deficiency  in  the  acreage,  held,  that  the  court 
erred  in  resdnding  the  sale  and  should  ban 
canceled  the  note  and  given  defendant  judg- 
ment for  the  excess  of  the  value  of  the  defi- 
ciency.—Rust  V.  Carpenter,  166  S.  W.  ISOl 

Vn.  BEKEDIES  OF  FDBOBABKB. 
(B)  AetlaaM  for  Bv«a«lk  mt  C«atvwt* 

S  342  (Tex.Cir.App.)  Where  a  tenant  in  com- 
mon contracts  to  convey  a  dedgnated  portion 
of  an  undivided  tract  of  land,  and  is  unable  to 
do  so  by  reason  of  such  portion  falling  to  aa* 
other  in  partition,  the  reme^  of  the  porcbaaer 
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is  a  suit  for  damsgea.— Baker  t.  Heney,  166 

S.  W.  19. 

{  343  (Mo.App.)  A  purcbaaer  of  a  lot  from  a 
vendor  who  made  and  recorded  a  plat,  as  re- 

auired  by  Rev.  St  1909,  §  10290,  may  rely  on 
tie  recorded  plat,  and  may  recover  for  a  short- 
a£e.— lindsay  t.  Smith,  166  S.  W.  820. 

|'343  (Tex.CiT.App.)  A  vendor  who,  after  the 
acceptance  of  his  offer  to  sell,  sold  the  land  to 
others,  thereby  placinir  It  out  of  the  parchaser'a 
power  to  enforce  speci&c  performance,  was  li- 
able to  the  purchaser  for  damages  sustaioed  by 
Bnch  a  breach  of  the  ewtraet— Bowen  t.  SpMT, 
166  S.  W,  1183. 

i  349  (Tez.ClT^pp^)  A  petitioD  seeking  dam- 
ages to  the  amount  of  the  difference  between 
the  contract  price  and  market  value,  for  fail- 
ure to  convey  land  that  defendant  did  not  own 
when  he  contracted  to  Bell  it,  which  did  not  al- 
lege fraud  or  a  willful  refusal  to  couTey.  was 
Bubject  to  general  demurrer,  at  plaintiff  was 
hot  entitled  to  recover  such  damages. — Bird  v. 
Iiester,  166  S.  W.  112. 

{351  (Tez.Giv.App.)  Contract  by  vendor  al- 
so owning  water  power  and  milldam  to  erect 

fmmp  and  piping  and  famish  water  for  Irrigat- 
ng  the  land  held  to  contemplate  a  permanent 
and  extensive  improvement  of  the  land,  and  for 
a  breadi  thereof  the  difference  in  the  value  of 
tlie  propertj  was  recoverable.— Abney  v.  VM^wtB, 
166  S.  17.  408. 

1351  Cl^ex.GIv^pp.)  The  measure  of  damages 
for  the  vendor's  breach  of  bis  accepted  offer  to 
sell  is  the  difference  between  the  market  value 
of  the  property  at  the  time  of  the  breach  and 
the  price  at  which  it  was  offered,^Bowen  v. 
Speer,  166  S.  W.  1188. 

VENUE 

See  Appeal  and  Brror,  1 186;  Orinlnal  lav,  H 
-    riMepttonSi  BiU  ot  I  82; 


134,  1092,  1160; 
Jndgment,  |  466; 


Partition,  ft  4&, 


J.  NATTTRE  OB  BITBJECT  OF  AOTIOIT. 

I  5  (Ey.)  An  action  under  Civ.  Code  Frac.  | 
4B0,  BubMC.  2,  for  the  sale  of  lands  and  a  divi- 
sion of  ^e  proceeds  among  the  joint  owners, 
where  the  owners  derive  title  in  some  manner 
other  than  as  heirs  of  the  devisee  of  a  deceased 
person,  is  governed  by  Civ.  Code  Prac.  |  62, 
snbsec.  3.  which  provides  that  actions  for  the 
sale  of  real  property,  brouebt  under  sections 
489-498  of  the  Ovil  Code  of  Practice  must  be 
brought  in  the  county  in  which  the  subject  of 
the  action  Is  situated.— Boreing  v.  Melcon,  166 
S.  W.  612. 

S  17  <Tez.Oiv.App.)  A  defendant  who  Invokes 
the  Jurisdiction  of  the  trial  court  by  a  cross- 
action  thereby  waives  his  plea  of  privilege  to 
be  sued  in  the  county  and  precinct  ot  his  reai- 
denee.— Barnard  &  Horan  t.  Williama,  166  S. 
W.  010. 

H.  DOMXOXLB  OB  BESHIEMCB  OF 
PARTIES. 

i  22  Cl^ex.Civ.App.)  Where  an  action  was 
brought  in  the  county  of  the  residence  of  one  of 
the  defendants,  the  other  defendants'  iilea  of 
privilege  to  be  sued  in  the  county  of  their  resi- 
dence was  properly  overrated.— Abney  v.  Rob- 
erta, 166  s.  wTioe. 

m.  OHANGE  OF  VBHUB  OB  FZiAOB 
OF  TBIAIk 

1 40  (Tez.Civ.App.)  A  salt  to  enjoin  a  Judg- 
ment alleged  to  be  void  for  alteration  and  to  re- 
move the  cloud  cast  by  a  record  of  such  judg- 
ment upon  plaintiff's  land  should  be  removed 
In  Its  entirety  to  tbe  county  wbere  the  judgment 
was  rendered,  under  Rev.  St.  1011,  art.  4653. 
and  article  1830,  subd.  17,  fixing  the  venue  of 
suits  to  enjoin  execution  upon  Judgment,  and  i 


not  retained  as  to  tbe  removal  of  the  cloud  in 
the  connty  wbere  tbe  land  was  situated,  under 
Kev.  St.  1911,  art  1830,  subd.  14,  fixing  the 
venue  of  suits  to  remove  clouds  oiwn  title.— 
Lester  v.  Gatewood,  166  S.  W.  S80. 

S  75  (Mo.)  Where  a  change  of  venue  from 
one  circuit  court  to  another  is  awarded,  the 
second  eonrt  ia  not  without  Jaristfiction  be- 
cause the  order  redting  that  tibe  venue  was 
changed  used  the  word  "court"  instead  of 
"cause";  that  being  a  mere  clerical  mistake.— 
Chicago  Great  Western  R.  Co.  v.  Elemper,  166 
S.W.2»1. 

VERDICT. 

See  Criminal  Law,  H  870,  884,  957;  Trial,  {1 
178,  326-366. 

VERIFICATION. 

See  Pleading,  f  200. 

VESTED  REMAINDERS. 

See  Wills,  I  684. 

VOTERS. 

See  Elections. 

WAGES. 

See  MutBC  and  Servant,  U  78-89. 

WAIVER. 

See  Appeal  and  Error,  H  219,  882,  917;  Ea- 
tojPpelL  Insorance.  S{  141,  A  24S.  509,  668, 
6Bi5;  724.  756;  Parties,  (  96;  Pleading.  |i 
406,  412,  418.  423,  426:  Principal  and  Sure- 
^,  «  142:  Receivere,  {  101;  Sales,  |  202; 
Trial,  il  406.  420;  Venue,  g  17;  WiO^  |  781. 

WARDEN. 

See  False  Imprisonment. 

WARDS. 

See  Guardian  and  Ward. 

WARNING. 

See  Blaster  aad  Servant^  ||  188,  ISO: 

WARRANTY. 

See  Sales,  |  441;  Vendor  and  Parchaser,  1 110. 

WATERS  AND  WATER  COURSES. 

See  Drains;  JBimlnent  Domain,  1  168;  Naviga- 
ble Waters  '  . 

ZV.  KATDBAX  TJOSSIt  AUD  FORDS. 

S  1 09  (Tez.Civ.App.)  A  person  owning  part  of 
the  bed  of  a  natural  lake  worthless  witnont  the 
water  on  It  has  a  right  to  have  the  water  main- 
tained at  Its  natnraflevel,  so  that  the  owner  of 
another  part  of  the  bed  may  not  divert  the  wa- 
ter to  irrigate  nonripariftn  lands,  when  this  in- 
juriouslj-  affects  the  rights  of  the  first  owner. 
-Lakeside  Irr.  Co.  v.  Kirby,  166  S.  W.  715. 

S  tl4  (Tez.Civ.App.)  The  remedy  by  action 
for  damages  for  diversion  of  waters  of  a  lake, 
not  being  as  practical  and  efficient  to  the  ends 
of  justice  and  its  prompt  administration  as  that 
of  injunction,  is  inadequate.— Lakeside  Irr.  Co. 
V.  Mrby,  166  S.  W.  7lK 

Under  the  statute  an  injunction  is  anthorixed 
though  there  be  an  adequate  remedy  at  lav. 
-Id. 

SimF&OE  WATEBS. 

f  126  (Ey.)  Evidence,  in  an  action  againat  a 
railroad  for  negligent  obstruction  of  tbe  out- 
lets through  its  road  at  a  fill  for  the  natural 
Sow  of  water  accumulating  on  plaintiff's  land. 
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KeU  to  tostain  a  finding  of  temporal?  damage. 
— niinoiB  Cent.  R.  Co.  t.  Does,  106  S.  W.  785. 

Defendant,  in  an  action  for  obBtnicdon  of 
outletR  for  natural  flow  of  water  accumulating 
on  plaintiff*!  land,  may  not  go  Into  collateral  ia- 
suea  hy  showing  tliat  cropa  on  other  lands  in 
the  immediate  vicinity  were  destroyed  by  water 
during  the  year  for  wliich  plaintiff  claims  dam- 
ages, and  that  this  wae  not  cansed  by  any  act 
of  defendtnt^Xd. 

TL  APPaonUATXOV  ASB  PBS- 
■OKIPTIOir. 

S  152  (Tez.CiT.App.)  The  issne  of  preacrip- 
tive  right  to  take  all  the  water  of  a  lake  for  ir- 
rigation purposes  is  not  raised,  the  answer  al- 
leging merely  that  defendant,  incorporated 
three  years  before  commencement  of  suit, 
claimed  and  ezercased  the  aole  right  to  pump 
water  out  of  the  lake.— lakealde  Irr.  Co.  t. 
Kirby  166  S.  W.  716. 

Bvldence  Acid  insufficient  to  show  a  preacrip- 
tive  right,  by  exerdae  thereof  for  ten  years,  by 
defendant  and  its  predecessor,  prior  to  the  suit, 
to  take  all  the  water  from  a  lake  for  irriga- 
tion.— ^Id. 

IX.  PUBUO  WATER  UVm/T. 

(A)  Domestle  amd  Hanlolpml  l>BVp»Be»> 

{206  (Ark.)  A  property  owner  and  taxpayer 
in  a  city  has  no  light  ot  action  uainst  a  water 
company,  on  its  contract  to  fnmTsh  water  to  a 

city  at  public  hydrants  sufficient  for  fire  por- 
poses,  for  damage  to  his  property  by  fire,  occa- 
sioned by  its  failure  to  so  furnish  water,  since 
there  was  no  privity  of  contract  between  such 
owner  and  the  company.— Jones  House  Furaish- 
ing  Co.  V.  Arkansas  Water  Co.,  166  S.  W.  657. 

A  water  company,  contracting  with  a  private 
owner  to  furnish  water  for  a  specific  purpose  or 
in  a  specific  quantity,  is  liable  for  all  damage 
proximately  caused  by  the  breach  of  auch  con- 
tract ;  but  its  liability  is  only  such  as  is  cre- 
ated by  the  contract.— Id. 

Under  a  water  company's  contract  to  furnish 
water  for  a  sprinkling  system  in  a  warehouse, 
exempting  it  from  claims  for  injury  to  property 
of  the  customer  by  fire,  failure  to  supply  water, 
or  any  cause  whatsoever,  held,  that  toe  com- 
pany was  not  liable  for  damage  from  a  fire 
which  a  compliance  witii  the  contract  woold 
have  prevented.— Id. 

{206  (Tex.Civ.App.)  An  individoal  or  com- 
pany authorized  to  do  so  may  so  contract  as 
to  incur  a  liability  for  damages  proximately  re- 
sulting from  a  failure  to  furnish  water  suffi- 
cient to  extiQxnish  fires.— Dublin  Electric  ft 
Gaa  Co.  v.  Thompson,  166  S.  W.  113. 

|20g  (Tex.CiT.App.)  Evidence  held  to  show 
that  neither  party  contemplated  that  a  water 
company  promising  to  furnish  consumer  water 
for  all  purpoaes  should  furnish  water  for  fire 
protection.— Dublin  Electric  &  Gas  Co.  t. 
Thompson,  166  8.  W.  118. 

(B)  Inlsatlom  bmM.  OCbcr  AsiimtvMl 

Parpoaea. 

i  240  (Tex.Civ.App,)  An  irrigation  company 
was  not  a  statutory  appropriator  of  waters 
from  a  lake,  though  It  pumped  water  from  a 
river  into  a  canal  leading  into  a  lake,  and  then 
pumped  from  the  lake;  ite  irrigation  affidavit 
stating  the  water  waa  to  be  appropriated  from 
the  river.— Lakeaide  Irr.  Co.  t.  lurby.  166  8. 
W.  715. 

f  247  (Tex.CiT.App.)  Persons  whom  defendant 
has  contracted  to  furnish  with  water  with* 
out  any  provision  as  to  the  source  thereof,  are 
not  necessary  parties  to  a  suit  to  enjoin  it  from 
pumping  from  a  lake  more  water  than  it  pumps 
into  it;  an  injunction  not  preventing  it  from 
fulfilling  the  contracts  or  prejudicing  their 
rights  thereunder.— Lakeside.  Irr.  Co.  t.  Kirby, 
106  S.  W.  716. 


WAYS. 

See  Basemtets;  Hlfhways. 

WEAPONS. 

See  Orlmlnal  Law,  I  730;  Indtetmeut  and  In- 
formation. I  72;  Witnesses,  |  844. 

I  8  (Tex.CrJLpp.)  Under  the  atatvte  denoaoc- 
cing  the  carrying  of  a  pistol  on  the  person,  it  is 
immaterial  whether  the  pistol  is  new  or  old. 
in  good  condieioo  or  bad.  or  loaded  or  unloaded. 
-Steele  v.  State,  166  STW.  611. 

19  (Tex.Cr.App.)  A  farm  to  whidi  aceosed 
goes  to  forcibly  take  some  com  claimed  by  his 
employer  is  not  the  "place  of  bosineaa"  ac- 
cused within  the  statute  so  as  to  entitle  him 
to  carry  a  piatol.— Oothrie  v.  State.  106  S.  W. 
780. 

i  9  (Tex.Or.App.)  An  owner  who  lives  on  his 
premises,  and  who  has  rented  a  part  thereof  on 
elmres,  and  who  with  his  tenant  jointly  culti- 
vates the  crops,  is  on  his  own  premises,  and  his 
act  in  carrying  a  pistol  while  there  is  not  pun- 
ishable.—Fields  V.  State,  166  S.  W.  1166. 

S  13  (Tex.Cr.Apv,)  Where  a  husband  sold  his 
crop  and  separated  frran  his  wife,  who  remaiDCd 
on  the  farm  and  resisted  efforts  of  the  purchaser 
to  gather  the  crop,  accused,  hired  by  the  pnr- 
chaser  to  gather  the  crop,  both  knowing  of  the 
wife's  dalm  and  her  intention  to  reaut.  Is  not 
authored  to  carry  a  pistoL-^athrie  t.  State, 
166  S.  W.  730. 

No  one  can  give  to  another  permission  to  car- 
ry arms  on  his  premises  In  violation  of  law.— Id. 

S  17  (Ark.)  Evidence  held  sufficient  to  warrant 
a  conviction  of  carrying  a  platol  as  a  weapon.— 
Lemaela  t.  State,  166  S.  W.  741. 

S  17  (Tex.Gr.App.)  The  burden  was  npon  one 
charged  with  unlawfully  carrying  a  iristol  to 
establish  the  defense  tliat  he  was  at  the  time 
a  dTil  officer  engaged  in  the  discharge  of  his 
doty,  and  had  a  reasonable  fear  of  an  anlswful 
attack  upon' his  person,  and  the  danger  ma 
so  imminent  as  not  to  permit  the  arrest  of  the 
threatening  party,  under  Pen.  Code  1911,  art. 
476,  espedaUy  in  view  of  article  fiS.— Hiuter 
T.  State,  166  &  W.  164. 


See  Dower. 


WIDOWS. 
WILLS. 


See  Appeal  and  Error,  {  1033;  Descent  and 
Distribution;  Executors  and  Admlnistratott; 
Frauds,  Statute  of,  f  1%  Husband  and  ^Tife, 
S  31;  Infants,  |  87:  Pleading,  I  369;  Ten- 
ancy in  CfHnmon,  1  S;  Trial,  fSS;  Traits,  {( 
134,  380. 

II.  TESTAMEVTABT  CAPAOITT. 

}  2 1  (Tex.)  Testamentary  Incapadty  Implits 
the  want  of  intelligent  mental  power.— Soott  t. 
Townsend.  166  S.  W.  1138. 

rr.  KEQinsiTES  ahb  tauditt. 

(A)  Hatnv*  sm4  Bwentlals  of  T*s1«Bmits- 
rr  Dlav«NttloaB. 

1 87  (Tex.Cir.App.)  A  paper  asUog  B.  and  A 
to  accept  this,  and  a  note  payable  to  tbein  "15 
after  date,"  both  rigned  by  V.,  and  Inclosed  hi 
a  sealed  enTelope,  on  which  was  written  "Notes" 
and  B.'s  name,  did  not  show  an  intent  to  make 
a  testamentary  disposition,  the  criterion  of 
which  Is  whether  by  intendment  it  takes  dlect 
at  the  maker's  deam,  Testtng  ao  earlier  Intentt 
in  the  beneficiary.— Maris  t.  Adam^  168  S.  W. 
475. 

(B)  Vovm  ftnd  CoKtcnts  of  tastr«H«Bta. 

I  100  (Tex.CiT.App.)  A  husband  and  wifemir 
make  a  joint  and  mutual  wil^  containing  recip- 
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rocal  obligations.— Larrabee  t.  Porter,  166  S.  W. 

A  joint  and  mutual  will  ezecoted  by  a  hus- 
band and  wife  In  consummation  of  an  oral 
agreement  between  them  for  the  equitable  dis- 
position of  their  proper^,  which  elves  to  the 
survivor  their  property  for  life  with  remainder 
to  their  daughters,  is  not  void  if  regarded  as  a 
contract  between  husband  and  wife^  but  is  en- 
forceable after  the  death  of  the  wife  acquies- 
ing  therein,  on  principles  of  equity.— Id. 

Where  a  Joint  and  mutnal  will  executed  by 
husband  ana  wife,  which  gave  to  the  sorviTor 
all  their  property  for  life  with  remainder  to 
their  daugntere,  was  executed  in  consummation 
of  a  parol  agreement  between  them  to  make  an 
equitable  disposition  of  their  property,  and  the 
husband  on  the  death  of  the  wife  probated  the 
will  and  took  jrasseasioD  of  the  property  devised 
thereby,  he  was  estopped  from  thereafter  dis- 
r^mrdlng  the  wilL— Id. 

(C)  BhteevtlOB. 

i  108  CTex.Civ.App.)  A  joint  and  mutual  will 
executed  by  husband  and  wife  pursuant  to  a 
contract  between  them,  which  gives  to  the  sur- 
vivor a  life  estate  in  their  property  with  re- 
mainder to  their  daughters,  need  not  be  sepa- 
rately acknowledged  £y  the  wife,  bat  declares 
a  trust  in  favor  of  the  children  to  become  ef- 
fective after  the  death  of  the  survivor.— Larra- 
bee  T.  Porter,  166  S.  W.  396, 

S  1 14  (Tex.Giv.App.)  Papers  alleged  to  con- 
stltnts  a  testementary  disposition  of  property, 
which  were  not  attested  as  required  by  Rev.  8t 
IBIl,  art. '  7857,  were  insufficient  as  a  formal 
will  under  that  article.— Maris  v.  Adams,  166  S. 
W.  476. 

(D)  HolocvapUe  Wlllv. 

1 132  (Tex.CiTApp.)  An  envelope  on  which 
was  written  "Notes"  and  B.'s  nam&  a  paper 
inclosed  asking  B.  and  A.  to  accept  this,  and  a 
note  to  A.  and  B.  also  inclosed,  both  signed  by 
v.,  in  whose  handwriting  all  was  written,  ex- 
cept the  printed  portion  of  the  note,  didv  not 
constitute  a  holographic  will,  because  not  "whol- 

S'  written  by  the  testator,"  as  required  by  Bev. 
t  1811»  art.  7868.-Murila  t.  Adams,  169  8.  W. 
476. 

Where  a  printed  form  is  used  in  writing  a 
will,  so  that  it  consista  partly  of  the  printing 
and  partly  of  the  clauses  written  by  the  testa- 
tor, no  part  of  It  can  be  admitted  to  probate 
as  his  holographic  will  under  Rev,  St.  1911,  art. 
7858,  dispensing  with  the  necessi^  of  attesta- 
tion "where  the  will  is  wholly  written  by  the 
testator."— Id. 

1 134  (Tex.Civ^ppO  I'  parol  evidence  was  ad- 
mu^ble  to  stiow  that  a  writing  asking  B.  and 
A.  to  accept  this,  and  a  note  to  them  both  sign- 
ed by  v.,  were  found  together  ia  a  sealed  enve- 
lope, and  if  the  note  was  properly  Incorporated 
into  the  writing  by  reference,  then  all  three 
were  to  be  considered  and  construed  together 
in  determining  whether  they  could  be  probated 
as  a  wIll.-Mari8  v.  Adams,  166  S.  W.  476. 

(F)  HlatmlEe^  TTadne  Inflnenee,  and  Kraad. 

1 155  CTex.)  Undue  influence  held  of  itself  to 
imply  the  existence  of  a  mind  strong  enough  to 
make  a  valid  will,  If  unhindered  by  dominant  in- 
fioence,  and,  although  the  mind  is  not  reduced 
to  a  state  of  incaindty,  to  be  shown  If  as  a 
result  of  Its  exertitm  independence  of  will  and 
action  are  subjected  and  surrendered.— Scott  r. 
Townsend,  166  S.  W.  1138. 

S  164  (Tex.)  In  a  will  contest  on  the  ground 
of  the  undue  influence  of  contestee,  the  wife  of 
testator,  to  the  exclusion  of  contestant,  a  step- 
daughter, evidence  that  contestee  was  urging 
the  execution  of  some  important  paper  by  the 
testator,  which  he  was  reluctant  to  execute, 
though  such  paper  was  not  identified  as  Us  will, 
and  that  she  had  several  times  threatened  to 
take  their  minor  son  from  him  unless  be  sign- 


ed such  paper,  fteM  admissible.— Scott  -v.  Town- 
send,  166  8.  W.  1138. 

In  a  will  contest  on  the  ground  of  undue  in- 
fluence by  the  contestee,  testator's  wife,  to  the 
exclusion  of  a  daughter,  held  that  the  fact  of 
the  contestee's  bostiiity  toward  the  daughter, 
and  her  design  to  exclude  her  from  benefits  un- 
der the  will,  was  admissible.- Id. 

In  a  will  contest  on  the  ground  of  undue  iu- 
fiuence  whereby  the  contestee,  testator's  wife, 
•ought  to  obtain  benefits  for  herself  and  her  son. 
Innocent  of  any  collueiou.  to  the  exclusion  of 
her  stepdaughter,  held  that  the  contestee's  dec- 
larations of  bostiiity  toward  the  stepdaughter 
were  admissible,  even  though  tliey  would  inev- 
itably affect  the  interest  of  the  son. — Id. 

I  1 64  <Tex.Civ.App.)  In  a  will  contest,  where 
the  issue  was  whether  the  proponent  procured  it 
by  fraud  and  deception,  a  letter  written  by  pro- 
ponent to  bis  uncle,  seeking  to  borrow  money, 
and  stating,  "It  you  could  know  what  I  know 
which  is  coming  to  you  and  your  family  through 
my  work  I  think  yon  would  remember  me,"  was 
properly  admitted.— Sockwell  v.  Sockwell,  166 
S.  W.  1188. 

S  165  (Tex.)  Where  undue  influence,  as  dis- 
tinguished from  mental  incapacity,  is  in  issue 
and  is  independently  proved,  testator's  declara- 
tions, expressive  of  a  mental  state  produced  by 
such  influence,  whether  made  contemporaneous- 
ly with  the  execution  of  the  will  or  within  a 
reasonable  time  before  or  after  ita  execution, 
are  admissible  on  the  qaeetion  of  his  free  agency 
in  executing  it— Scott  v.  Townsend.  166  S.  W. 
113& 

I>eclarations  of  a  testator  that  the  will  was 
produced  by  undue  influence,  or  that  It  is  not 
his  will  or  his  statement  of  like  nature,  held  in- 
competent to  prove  the  fact  of  undue  influence 
or  as  direct  evidence  that  It  produced  the  will. 
-Id. 

In  a  will  contest  on  the  ground  of  undue  in- 
fluence bv  contestee,  the  wife  of  testator,  held 
that  his  declaration  that  she  had  been  after  him 
to  make  a  will  was  only  a  narrative  statement, 
not  tending  to  show  ita  effective  operation  on 
his  mind  when  he  executed  the  will,  and  hence 
within  the  hearsay  rule  and  inadmiEHsible. — Id. 

In  a  will  contest  on  the  ground  of  undue  in- 
fluence by  the  contestee,  the  wife  of  testator,  to 
the  exclusion  of  a  daughter,  testator's  dedamr 
tion  that  bis  wife  baa  always  wanted  blm  to 
make  his  will  and  had  always  manifested  a  hos- 
tile or  unfriendly  attitude  toward  his  daughter, 
held  hearsay  in  character  and  inadmissible  to 
show  the  effect  of  such  influence  on  testator's 
mind. — Id. 

In  a  will  contest  on  the  ground  of  undue  In- 
fluence exercised  by  the  contestee,  the  wife  of 
testator,  to  the  exclusion  of  a  daughter,  testa- 
tor's declaration,  expressive  of  affection  for  bis 
daughter  and  her  son,  and  an  intention  to  pro- 
vide for  both  of  them  in  his  will,  held  admissl- 
ble.-Id. 

{  165  (Tex.Civ.App.)  Declarations  made  by 
testatrix  at  or  about  the  time  of  the  alleged  ex- 
ecution of  a  will  offered  for  probate,  disclosing 
unfriendliy  feeling  towards  persons  who  were 
beneficiaries  under  the  will,  were  relevant  and 
material  In  a  contest  cbaigtn^  fraud,  as  tend- 
ing to  show  that  testatrix  did  not  knowingly 
and  wIllinKly  make  the  bequest. — Sockwdl  v. 
Sockwell.  166  S.  W.  1188. 

«l)  ReTo«atloji  aad  RerlTal. 

I  179  Crex.Gtv.App.)  If  a  will  leaving  a  cer- 
tain sum  to  6.  and  the  rest  to  testator's  heirs 
was  executed  after  the  execution  of  nn  al- 
leged will,  consisting  of  a  letter  and  a  note 
to  B.  and  A.,  both  signed  by  testator,  it  had  the 
effect  of  revoking  such  alleged  will.  If  any  there 
was,  though  it  was  claimed  that  such  was  not 
testator's  intention.— Maris  v.  Adams,  166  S. 
W.  475. 

8  188  (Tex.Civ.App.)  A  Joint  will  executed  by 
husband  and  wife,  which  gives  to  the  survivor 
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a  life  estate  In  the  entire  propertr,  is  execated 
on  a  valid  conrideratlon,  and  the  husband  pro- 
bating it  on  the  death  of  the  wife  acguieBcing 
in  its  provisions  and  taking  possession  of  the 
propertycannot  revoke  it— Larrabee  t.  Porter, 

PROBATE.  ESTABMSHMEyX, 
AICD  AMNtJUCGirr. 
(A)  Probate  and  Revoomtlon  In  General. 

8221  (Ky.)  Civ.  Code  Praa  |  CIS,  subsec.  6, 
does  not  authorise  an  action  in  the  connty  court 
to  set  aside  an  order  rejecting  a  will  by  infants 
not  parties  to  the  proceeding,  and  not  necessa- 
ry parties  within  Ky.  St.  S  4860.— Patton  v.  Sal- 
lee,  166  S.  W.  1004. 

Code  Prac.  §  518,  subsec.  4,  refers  only  to 
an  action  wherein  complainant  is  the  nnsuccess- 
fol  party,  and  does  not  authorise  an  action  in 
the  coonty  court  by  infants  to  set  aside  an  or- 
der rejecting  a  will  in  proceadingi  la  which  they 
were  not  parties.--Id. 

(O)  Petitions,  Objcetions,  and  Pleading. 

1 272  (Tex.Civ.App.)  Where  the  replication  of 
the  proponent  asked  that  a  subsequent  will  be 
adnutted  to  probate  in  connection  with  pro- 
ponent's alleged  will,  the  pleadings  were  suffi- 
cient to  anthoriie  probate  of  the  aubsequent 
will.— Maris  v.  Adams,  166  S.  W.  475. 

(H)  SMdeae*. 

1 293  <TKf.GIv.App.)  Whenever  a  person  de- 
ceased has  execated  a  paper  which  does  not 
upon  its  face  clearly  evidence  a  testamentary 
character,  the  courts  cannot  transform  it  into 
a  will  by  the  aid  of  parol  evidence,  in  violation 
of  Bev.  St.  1011,  art  7867.  declaring  that  every 
will,  except  as  otherwise  provided,  shall  be  in 
writing.— Maris  t.  Adams.  166  S.  W.  475. 

Under  Rev.  St  1011,  art  7857,  providing  that 
all  wHls,  except  aa  otherwise  provided,  shall  be 
in  writing,  parol  evidence  as  to  the  testator's 
intent  is  not  admissible,  except  to  explain  a  la- 
tent ambiguity,  which  can  never  arise  as  to  the 
gnestlon  of  testamentary  intent.— Id. 

Parol  evidence  lowing  the  situation  of  tiie 
testator  or  the  surrounding  circumstances  at  the 
time  of  executing  the  will  is  admissible  only 
after  the  court  has  decided  that  the  instmment 
was  executed  with  a  testamentary  Intent,  and 
therefore  constitutes  a  will,  and  is  not  admissible 
to  show  the  character  of  the  instrument—Id. 

5297  (Tex.Civ.App.)  Declarations  of  the  tes- 
tator made  before  or  after  the  date  of  the  wiU, 
and  relating  to  its  execution,  but  not  a  part 
of  the  res  gestae,  sre  not  admissible.— Marls  v. 
Adamii,  166  S.  W.  475. 

Declarations  of  a  testator  at  the  time  of  ex- 
ecudng  a  will  that  he  "already  had  Adams  and 
Henry  fixed"  were  not  admiraible  to  establish 
the  execution  of  a  prior  wfll,  nor  to  identify  a 
note  claimed  to  have  been  found  with  a  letter 
asking  the  payees  to  accept  "this,"  in  a  seaied 
envelope,  indorsed  "Notes,  as  one  of  the  notes 
referred  to  on  the  envelope.— Id. 

(K)  Review. 

$356  (Ky.)  The  Statute  of  Wills  is  a  com- 
plete statute  on  the  subject,  and  the  sole  rem- 
edy for  an  erroneoiu  rejection  or  probate  of  a 
vrill  Is  by  appeal  to  the  circuit  court— Patton  v. 
Sallee,  166  S.  W.  1004. 

i  399  (Tux.}  Where  a  bill  of  exceptions  to  the 
admission  of  evidence  did  not  show  that  dedara- 
tions  of  the  testator,  including  an  inadmissible 
statement  subject  to  a  distinct  objection,  were 
separately  objected  to,  but  merely  disclosed  an 
objection  to  tbe  entire  declarations,  there  was 
no  reversible  error  in  receiving  the  inadmissible 
testimony;  but  such  rule  did  not  apply  to  en- 
tire declarations,  subject  only  to  siuKle  objec- 
tion.—Scott  V.  Townsend,  166  S.  W.  1138. 

1400  (Tex.)  In  a  will  contest,  erroneous  ad- 
mission of  testator's  incompetent  declaratiMi 
that  the  contestee,  his  wife,  had  been  iiter  Um 


to  make  a  will  tuid  prejadldal.— Scott  t.  Town- 
send,  166  S.  W.  1138. 

Tl.  OOVSTBirOTIOir. 
(A)  General  RnlM. 

J 439  <Ho.App.)  Tbe  court  in  constrofaiff  a 
1  must  ascertain  the  intention  of  tbe  taatatcir 
and  give  effect  th«reto.^nyder  t.  Toler,  166 

S.  W.  1069. 

S  464  (Tex.C3v_&.pp.)  In  construlDg  an  alleg- 
ed will,  consisting  of  a  writing  asking  B.  and 
A.  to  'please  except  this,"  and  a  note  to  tbem. 
both  signed  by  V.,  and  inclosed  in  a  sealed  en- 
velope, the  word  "except"  will  be  treated  as 
meaning  "accept" — Maris  v.  Adams,  166  8. 
W.  47ir 

f  477  (Tex.Civ.App.)  A  note  which  was  found 
with  a  letter  asking  the  payees  to  accept  "this." 
in  a  sealed  envelope,  indorsed  ^'Notes,''^  was  not 
incorporated  into  the  letter  by  reference,  bo  mm 
to  constitute  a  will,  as  tbe  reference  was  too 
iodefinlte  and  ambigooofc  and  required  parol 
evidence  to  explain  it— Maris  T.  Adams,  166 
S.  W.  4T6. 

In  order  to  incorporate  a  separate  inatroment 
into  a  will  by  reference,  it  must  be  In  existence 
at  the  time  of  tbe  execution  of  tbe  will,  wblcfa 
fact  must  appear  upon  its  face,  and  the  instru- 
ment intended  must  be  described  in  dear  and 
definite  terms. — Id. 

1 487  (MoJlpp.)  In  «  Suit  to  conatnie  a  will, 
declarations  of  testator  at  to  the  meaning  of  tbe 
will  are  inadmiaittile.— Snyder  v.  Toler,  166  S. 

W.  1059. 

1488  (MoJLpp.)  Bven  where  a  will  is  ambig- 
uous, parol  evidence  most  be  limited  to  the  con- 
dition of  testator's  feelings  towards  the  persons 
affected  by  the  will,  so  as  to  thereby  place  the 
court  in  the  possession  of  the  facts  as  testator 
viewed  them.— Snyder  v.  Toler,  166  S.  W.  1059. 

8488  (Tex.Civ.App.)  If  an  alleged  win.  con- 
sisting of  a  writing  ashing  B.  and  A.  to  a» 
cept  "this,"  and  a  note  to  them,  both  dfcned 
by  Yy  and  inclMed  In  a  sealed  envelope,  in- 
dorsed "Notes,"  was  ambigooua  on  account  of 
the  use  of  the  words  "Notes"  and  "this."  it 
was  a  patent  ambignlty,  whidi  coold  not  be 
explained  by  parol  e^denCBp^Muis  T.  Adama, 
166  S.  W.  4T8. 


(B)  Deslffnatlou  vf  Devleeea  and  I^vl 
teca  and  Tb«lr  Reapeetlve  Shaves. 

1 498  (Ky.)  Where  testator  devised  real  es- 
tate to  bis  daughter  for  life,  with  remainder  to 
her  descendants,  and  she  left  two  sons  and  three 
grandchildren,  children  of  one  of  ancfa  sons,  held 
that  tbe  entire  estate  passed  to  the  sons,  and 
the  grandrhildren  took  no  Interest — SmiUi  t. 
Thorn,  166  S.  W.  182. 

(F)  Tested  or  OoatlnseHt  Batatee  aad  Im- 
tereate. 

?634  (Ky.)  A  devise  to  devisees  for  life,  with 
t  over  of  the  share  of  a  devisee  on  his  death 
to  his  children,  vests  in  the  children  of  a  dev- 
isee a  vested  estate  in  remainder,  and,  on  tbe 
death  of  a  child  without  issue  during  the  Ufa  of 
the  devisee,  the  estate  in  remainder  passes  un- 
der the  will  of  the  child  or  aa  Intestate  proper- 
ty.—Jones  V.  Thomasson,  166  S.  W.  1001, 

Where  a  devise  over  is  to  the  children  of  a 
life  tenant  not  named  or  to  cliildren  named,  the 
children  take  a  vested  estate  in  remaiader, 
while,  if  the  devise  over  is  to  the  heirs  of  tbo 
life  tenant,  the  heirs  take  only  a  contingent  re- 
mainder, subject  to  be  defeated  by  their  deatli 
before  tbe  death  of  the  life  tenant,  unless  the 
word  "heirs"  means  "children." — Id. 

S  634  (Ky.)  WiU  construed,  and  held  that  tbe 
beneficiary  of  a  trust  thereunder  took  a  contin- 
gent remainder,  subject  to  be  defeated  only  by 
his  death  before  that  of  the  trustee,  and  that, 
on  his  surviving  the  trustee,  the  remainder  was 
converted  into  a  fee. — Bank  of  TaylorsviUe  t. 
Vandyke.  166  S.  W.  1024. 
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(H)  Eatatea  In  Tmst  and  Power*. 

g675  (Mo.App.)  A  will,  which  gives  to  testa- 
tor's wife  all  his  property  "knowing  she  will 
deal  properly  with  bis  grandchild  aod  his  son, 
does  not  create  a  precatory  tiust  in  favor  of  the 
KTBodchild  or  ton.— Snyder  v.  Toler.  166  S.  W. 
1059. 

Where  a  testamentary  gift  is  absolute,  it  will 
not  be  lenened  by  mere  words  of  recommenda- 
tion,  unless  the  wilt  dearly  shows  tbat  tes- 
tator had  in  mind  the  creation  of  the  trust, 
and  not  a  mere  appeal  to  the  discretion  of  the 
beneficiuy.— Id. 

vn.  RIGHTS  Arm  liabctjtie«  or 

DBVnBEB  Aim  laOATBBS. 

(A)  Hatnre  of  Title  and  Rlvlita  In  Oen- 
eral. 

S  731  (Ky.)  A'  testamentary  trustee  who  takes 
additional  security  for  a  debt  due  from  a  lega- 
tee by  taking  a  mortgage  on  other  property  of 
the  legatee  is  not  thereby  deprived  of  bis  right 
to  rely  on  the  lien  created  by  law  on  the  in- 
terest of  the  legatee  to  secure  hie  indebtedness. 
—Rice  T.  Bradley's  Trustee,  166  S.  W.  lOlS. 

That  mosey  advanced  by  a  creditor  of  a  leg- 
atee was  applied  in  payment  of  his  debt  to  the 
estate  of  testator  did  not  postpone  the  right 
of  the  testamentary  trustee  to  assert  his  lien  on 
the  interest  of  the  legatee  in  the  estate  until  the 
debt  of  the  creditor  was  i>aid.— Id. 

A  testamentary  trustee  has  no  authority  to 
waive  bis  lien  oq  the  interest  of  a  legatee  in- 
debted to  the  estate  to  the  prejudke  <^  the  es- 
tate, tot  the  benefit  of  a  subsequent  creditor  of 
the  legatee.— Id. 

f  744  <Ky.)  A  testamentary  trustee  entitled  to 
a  Hen  on  the  interest  of  a  legatee  in  the  estate 
to  secure  the  debt  due  from  the  legatee  to  the 
state,  who  consented  that  a  creditor  of  the 
legatee  might  take  a  mortgage  on  the  interest 
of  the  l^tee,  did  not  thereby  make  the  mort- 
gage a  superior  lien  on  the  legatee's  interest.— 
Rice  y.  Bradley's  Trustee,  166  S.  W.  lOlS. 

WITNESSES. 

Sec  Appeal  and  Error.  M  882.  1048,  1056; 
rrimlnal  Law,  H  607-511,  698,  60^,  826; 
Depositions;  Evidence;  Trla),  %  140. 

n.  COMPETBHGY. 

CC)  TeatlMonr  of  Parties  or  Fevaons  In- 
tcrest«dt  for  or  avalnat  Representa- 
tives, anrrtTars,  or  Sneeeasora  in  Title 
or  Interest  of  Fereona  Deceased  or  In- 
competent. 

I  161  (Ky.)  In  an  action  upon  a  note  de- 
fendant!! could  testify  as  to  an  agreement  be- 
tween them,  plaintiff,  and  her  deceased  husband, 
whereby  the  note  was  to  be  paid  in  legal  serv- 
ices: Civ.  Code  Prac.  S  606,  subsec.  2,  not 
rendering  it  incompetent,  as  plaintiff  herself 
was  present  and  a  party  to  the  agreement. — Ben- 
nett v.  Miller.  166  S.  W.  805. 

IE  163  (Tex.Ctv,App.-)  In  a  lessee's  action  for 
an  injunction,  declarations  against  the  deceased 
lessor's  interest  held  not  otqectionaUe  as  dec- 
larations of  a  decedent,  where  neither  bis  heirs 
nor  executors  nor  any  of  the  witnesses  were 
parties'  to  the  suit.— Edwards  v.  Old  Settlers' 
Ass'n,  166  S.  W.  423. 

{  177  (Ky.)  Where  it  was  claimed  tbat  de- 
cedent committed  suicide,  and  defendant  intro- 
duced evidence  that  one  of  the  beneficiaries 
had  stated  that  decedent  said  at  the  time  of  his 
deatb  tbat  be  wa.s  going  to  kill  himself,  such 
beneficiary  could  testify  that  no  such  conver- 
sation took  place,  and  tbat  decedent  made  no 
arttcoUite  statements  at  the  time.— Sovereign 
Camn  Woodmen  of  the  World  v.  Landrum,  166 
S.  W.  698. 


(D)  Conadmtlal  Relations  and  PviTlle«ed 
Comntnaleatlona. 

§  208  (Ark.)  A  physician  who  has  treated 
plaintiff  profesaionBlly  is  not  for  that  reason 
disqualified  to  testify  as  an  expert  concerning 
plaintiff's  physical  condition  based  on  facts  ob- 
served at  the  trial  and  not  depending  on  the 
previous  relation  of  phydcian  and  patient.— 
Triangle  Lumber  Go.  v.  Acree.  166  S.  W.  9B8. 

m.  EXAMHTATIOH. 
(A>  Taklav  Testimony  In  Qeneral. 

}  255  (Ho.)  A  report  of  condemnation  commis- 
sioners  cannot  be  twed  to  refresh  the  recollec- 
tion of  tm«  ot  the  commissioners,  tratlfying  in 
Ifte  proceeding  as  an  expert  as  to  the  value  of 
the  property.— Kansas  City  Southern  Ry.  Co.  v. 
Second  Street  Improvement  Co.,  166  S.  W.  296. 

S  255  (Tex.Giv.App.)  In  an  action  for  an  in- 
junction by  a  lessee  under  a  verbal  lease,  tbe 
lessor's  written  pnmiise  to  make  a  written  lease 
held  admissible  as  a  memorandum  to  refresh 
the  memory  of  the  witness  who  bad  drawn  it. 
—Edwards  v.  Old  Settlers'  Ass'n,  160  S.  W. 
423. 

(B)  Cross-Bxamlnatlon    and  Re-ex  ami  na- 
tion. 

8  268  (Tex.Cr.App.)  Where  a  witness  for  tbe 
defense  was  not  interrogated  on  cross-examina- 
tion about  any  matter  not  brought  out  by  ac- 
cused, it  was  not  error  to  permit  tbe  state,  on 
the  cross-exdmination,  to  ask  the  witness  about 
a  written  statement  she  bad  made,  though  the 
statement  was  not  introduced  nor  offered  in  evi- 
dence.—Lopez  V.  State,  166  S.  W.  154. 

§  268  (Tex.CrApp.)  Cross-examination  of  n 
witness  for  defendant  in  bigamy,  his  alleged 
second  wife,  held  legitimate  on  tbe  issue  of 
whether  or  not  she  was  married  to  defendant 
by  a  certain  person  on  a  certain  date.— Ed- 
wards V.  State,  166  S.  W.  517. 

(C>  PrlvUece  of  Wltneea. 

{297  (Tex.Cr^pp.)  Sustaining  tbe  claim  of 
privilege  of  one  Indicted  for  the  same  offense  an 
defendant,  when  called  as  a  witness  for  the 
state,  was  not  errorr-Wyres  v.  State,  166  8.  W. 
1160. 

f  303  (Tex.Gr.App.)  Where,  on  the  refusal  of 
a  witness  summoned  l>efore  tbe  grand  jury  to 
be  sworn  on  the  ground  that  she  presumed  she 
would  be  questioned  concerning  a  crime  com- 
mitted by  her  and  another,  the  district  attor- 
ney with  the  sanction  and  approval  of  tbe  dis- 
trict judge,  tendered  her  immunity  from  prose- 
cution, she  could  be  compelled  to  testify.— Ex 
parte  Barnes,  166  8.  W.  728. 

XV.  O&BDIBIUTT,  DIPBACRBIENT, 
OOHTBADIOnOH,  AHD  COB- 
BOBO&ATIOH. 

(A)  In  Cteacnl, 

1 317  (Mo.App.)  Statements  by  a  witness  ir- 
reconcilable with  the  remainder  of  his  testi- 
mony cannot  be  taken  as  substantial  evidence 
of  the  facts  testified  to.— Speaks  v.  Metropolitan 
St.  Ry.  Co.,  166  8.  W.  864. 

§321  (Tex.Gr.App.)  The  court  properly  re- 
fused to  permit  accused  to  impeach  her  own 
witness  as  to  tbe  man  whom  be  saw  in  bed 
with  accused,  especially  as  it  was  immaterial ; 
it  appearing  without  question  that  two  men 
were  caught  in  bed  with  accused  and  another 
woman.— funninghara  v.  State,  166  S.  W.  510. 

8  33l'/2  (Tex.Cr.App.)  Where  the  defendant 
had  mnde  an  affidavit  as  to  the  testimony  that 
would  be  given  by  three  absent  witnesses,  held 
error  to  compel  him  to  testify  on  cross-examina- 
tion as  to  what  he  had  heard  those  witnesses 
testify  at  the  inquest,  and  at  a  hearingon  hntte- 
as  corpus.- Swifiey  v.  State.  166  8.  W.  733. 
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(B)  01i«v«etM>  mmA  Oosdvet  «f  WltncsB. 

1337  (Mo.App.)  Where  accaaed,  charged  with 
TioUting  the  local  option  law,  testified  in  his 
own  behalf,  evidence  of  his  reputation  for  vio- 
lating the  local  option  law  was  admlsaible  and 
iDquirieB  as  to  his  reputation  to  a  time  shortly 
prior  to  tba  date  ot  die  offense  charged  were 
pioper.—State  v.  Fitch,  166  S.  W.  639. 

S  337  (Tei.Cr.App.)  The  court  should  not 
have  permitted  the  district  attorney  to  ask  de- 
fendant, in  a  prosecution  for  sednetion,  if  he 
had  not  Mt  another  coun^  becaaie  in^cted 
for  rape  on  a  certain  girl,  when  the  attorney 
at  the  time  was  aware  that  no  such  indictment 
had  ever  been  presented,  or  arrest  made. — Cap- 
shaw  V.  State,  166  S.  W.  737. 

S340  <Tex.Cr.App.)  Where,  in  a  prosecntlon 
for  seduction,  the  district  attorney  asked  one 
of  defendant's  witnesses  If  he  had  not  left  an- 
other county  because  be  carried  a  pistol,  and 
if  he  bad  not  so  stated  to  a  third  party,  it  was 
error  to  permit  the  attorney  to  call  such  third 
party  to  contradict  the  witness;  such  evidence 
not  beiof  admissible  for  impeachment.— Gap- 
shaw  T.  State,  166  S.  W.  787. 

J 1 344  (Tez.Gr.App.)  Proof  that  a  witness  bad 
t  another  county  because  he  had  carried  a 

flistol  was  not  admissible  for  the  purpose  of 
mpeadunoitr^lapBhaw  SUte,  U6  8.  W. 
787. 

1 352  ^ez.CrJ)ini.}  On  trial  for  delireting 
an  anonymous  letter  reflecting  on  a  girl's  in- 
tegrity, ^astit^,  etc,  evidence  that  on  the  night 
before  the  debvery  accused  was  seen  hunting 
snd  kissing  her  held  properly  ercluded,  in  the 
absence  of  any  showing  uiat  this  was  with  her 
consent  or  permlaiion.— Bradfield  State,  166 
S.  W.  784. 

(C)  InterMt  mad  Blaa  of  WltmeM> 

{373  (Tez.CiT.App.)  Where  an  expert  wit- 
ness wss  not  interrogated  as  to  what  he  was 
to  be  paid  for  attending  court,  evidence  could 
not  be  Introduced,  after  he  had  testified  and 
left  the  county,  that  he  waa  paid  in  connection 
with  his  testimony.— Good  t.  Texas  ft  P.  By. 
Co.,  166  S.  W.  670. 

(O)  lBeon«IatoBt  Btetcmnts  br  WIt»«M. 

S  380  (Ark.)  Plaintiff,  upon  surprise  at  the 
testimony  of  bis  witness  snd  proper  predicate 
therefor,  hM  entitled  to  introduce  evidence  of 
statements  contrsdictory  to  the  testimony  of 
such  witness.— Jonesboro,  Ij,  0.  &  EL  R.  Co. 
V.  Gainer,  166  &  W.  671. 

{390  (Ark.)  A  test  of  competency  of  eri- 
deoce,  contradicting  a  denial  of  a  witness  on 
cross-examination  that  he  made  a  certain  state- 
ment, is  whether  accused  was  ^titled  to  prove 
the  statement  as  a  part  of  hla  case,  independ- 
ently of  the  denial  of  the  witness.— oilman  T. 
State,  168  S.  W.  682. 

(B)  OoBtittdletloM  ajtd  C«nolM>vBtlon  of 
Witness. 

S4I0  (Tex.Cr.App.)  That  two  witnesses  con- 
tradicted each  other,  in  that  one  testified  that 
he  was  in  an  office  at  the  time  of  the  shooting, 
which  another  witness  denied,  would  not 
entitle  the  witness  stating  the  affirmative  to 
show  that  he  had  made  statements  which  cor- 
roborated his  evidence,  though  be  could  show 
by  other  evidence  that  he  was  at  the  office  at 
the  time  testified.- Bain  v.  State,  166  S.  W. 
505. 

j[4l4  (Tex.)  Where  the  defendant  introduced 
evidence  that  plaintiff's  wife  made  no  complaint 
of  the  injuries  for  which  recovery  was  sought, 
to  show  that  her  claim  was  a  recent  fabrication, 
plaintiff  can  introduce  statements  by  hia  wife 
at  the  same  time  as  to  the  occurroice  of  the  ac- 
cident and  the  injury.— Houston  ft  T.  C.  By.  Co. 
v.  Fox,  160  S.  W.  693. 


Statements  by  the  injured  person  in  rdmttal 
of  defendant's  contention  that  plaintifTs  claim 
ia  a  recent  fabrication  should  be  confined  to 
statements  as  to  the  occurrence  of  the  aeddent 
and  the  resulting  injuries.- Id. 

WORDS  AND  PHRASES. 

"Abutting."— Texas  BituUthic  Co.  t.  Abilene 

St  Ry.  Co.  (Tex.  Civ.  App.)  166  &  W.  4»3. 
"Accomplice."— Goldstein  v.   State   ^Ttx.  Cr. 

App.)  166  B,  W.  149. 
"Account  stated."— Adam  Roth  Grocery  Co.  t. 

Hotel  Montlcello  Co.  (Mo.  App.)  166  8.  W. 

1125. 

"Accretion."— Tuttannan  v.  Oxlcr  (Aifc.)  166 

S.  W.  749. 

''Actionable  negligence."— St  Louis  Sonttawest- 
era  Rt.  Co.  of  Texas  t.  Ftelea  (Tex.  Qv. 
App.)  166  S.  W.  91. 

"Aggravated  assault."— Scott  v.  State  (Tex.  Cr. 
App.)  166  S.  W.  729. 

"Another."- Elliott  v.  City  of  Brownwood 
(^ex.)  166  S.  W.  1120. 

'Xkmditional  sale."— Skinner  ft  Kennedy  Sta- 
tionery Co.  V.  Lammert  Foxnitare  Co.  ^o- 
App.)  166  S.  W.  1079. 

"Court/'— Robertson  v.  I>erri<A  (AA.)  166  S. 
W.  986. 

''Credible  witness."— Hart  t.  State  fFex.  Cr. 

App.)  166  8.  W.  152. 
"Cuckold."— HaU  v.  Huffman  (Ky.)  166  S.  W. 

770. 

"Debt  or  demand  arising   upon  contract"— 

sute  T.  Bble  (Ark.)  166  S.  W.  S3&. 
"De  facto  corporation.'*— Rialto  Co.  t.  Miner 

(Mo.  App.)  166  S.  W.  629. 
"Delinquent  child."— Sute  ex  rd.  Cave  v.  Tin- 

cher  (Mo.)  166  S.  W.  1028. 
"Descendant"— Smith  v.  Thorn   (Ky.)  lOB  S. 
W.  182:  Harle  v.  Harle  (Tex.  Civ.  App.)  166 
S.  W.  ^4. 

"Election."— McClure  v.  Topf  ft  Wright  (Ark.) 

166  S.  W.  174.  MS  ' 

"Exception."— South   Texas   Mortgage  Ca  t. 

Coe  (Tex.  Civ.  App.)  166  B.  W.  419. 
"Expressly   reBerved."~Phenix  Nat  Bank  of 

New  York  v.  Hanlon  (Ho.  App.)  166  &  W. 

830. 

"Tee  bill."— rarrls  T.  Smithpeter  (Mo.  App.) 

166  S.  W.  656. 
"Fine."- State  ex  rel.  Jones  t.  Howe  Scale  Co. 

of  IlliDols  (Mo.  App.)  166  S.  W.  S28. 
"Forthwith."— Burlington  State  Bank  v.  Mar- 

lin  Nat  Bank  (Tex.  Civ.  App.)  106  S.  W. 

499. 

"General  damages."— Town  of  Bkdanfer  t.  Ooir 

(Ky.)  166  S.  W.  202. 
"Good  faith."— Burlington  State  Bank  t.  M*^ 
lin  Nat.  Bank  (Tex.  Qt.  App.)  166  S.  Vl. 
499 

"Indebtedness."— Fowler  v.   Gtj  of  Oakdale 

(Ky.)  166  S.  W.  195-   Embree  v.  Konsu 

City-Liberty  Boulevard  Road  INst  (Mo.) 

180  S.  W.  282. 
"Innocent  third  persons." — Chester  v.  QrsT« 

(Ky.)  iBe  S.  W.  998. 
"Interest."— Ft  Worth  Stockyards  Co.  v.  Witt 

erspoon  (Tex.  Civ.  App.)  166  S.  W.  502. 
"Jerk.^'— St.  Louis  Southwestera  Ry.  Ca  of 

Texas  v.  Farris  (Tex.  Civ.  Aw-)  166  8-  W. 

463. 

"Larceny." — Morton  v.  Commonwealth  (Ky.) 

166  S.  W.  974. 
"Lotte_^."— Commonwealth  t.  J«kina  (KyJ  186 

S.  W.  794. 

"Lurch."— St  Louis  Soutiiwestem  Ry.  Co.  of 
Texas  v.  Farrii  (Tex.  Or.  App.)  VX  S.  W. 
463. 

"More  or  lese."— Bnat  t.  Caxpenter  (Kyj  106 

S.  W.  180. 

"Nec<-88ary_partieB.*'— Patton  t.  SaUee  (Ky.) 

im  s.  wrioo4. 

"Negligent  homicide."— Chant  v.   State  (Tex. 

Cr.  App.)  166  S.  W.  513. 
"Newly  dtocoveted  avideaoe."— (Ifo.  App.)  Adam 

Both  GroeeiT  Co.  t.  Hotel  MoatlMUo  C^. 

166  S.  W.  112S. 
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"Novation."— L,  &  A.  Scharff  Distilling  Co.  t. 

SptWfield  Ck>al,  Ice  &  Tranifei  Co.  (Mo. 

App.)  16G  S.  W.  664. 
'^nl  tul  corporatioD."— Siftlto  Co.  t.  Miner 

(Mo.  App.)  166  S.  W.  629. 
"Original  construction. "—Oty  of  Louiirills 

StoU  (Ky.)  166  S.  W.  811. 
"Pen^ty."— State  ex  rel.  Jones  t.  Howe  Scale 

Co.  of  Illinois  (Mo.  App.)  166  S.  W.  328. 
"Place  of  bosineM.'^— Gnthne  v.  State  (Tex.  Cr. 

App.)  166  S.  W.  730. 
"Plants."— Fesler  t.  Gibw>n  (Mo.  App.)  166  S. 

W.  1096. 

"Probable  cawe."— TTnited  Furniture  Oo.  r. 

Wills  (Ky.)  166  S.  W.  600. 
"SbaB   then   be   sitaated."— Burlington  State 

Bank      Marlin  Nat  Bank  (Tex.  Civ.  App.) 

166  S.  W.  499. 
"Special  damage."—To«iL  of  Brlanger  T.  Cody 

(Ky.)  166  S.  W.  202. 
"Sufficiently   guarded."— Saling    v.  American 

Chicle  Co.  (Mo.  App.)  166  S.  W.  823. 
"Sum  certain.'*— Davis  V.  McCoU  (Mo.  App.) 

166  S.  W.  Ilia 
•T*elt"— Moore  v.  State  (Tex.  Cr.  App.)  166 

S.  W.  IIDS. 
"Tools."— Campbell  t.  Honaker*!  (Tex. 

Ov.  App.)  fee  S.  W.  74. 

"Trade  or  profession."— Campbell  v.  Honakw*t 
Heirs  (Tex.  av.  App.)  ie6  S.  W.  74. 


n71tra  vires."— Rialto  Co.  t.  Miner  (Mo.  App.) 

166  8.  W.  «29.  V-  / 

■Vigilant  watch."— Boberts  T.  Trunk  (Mo.  App.) 

166  S  W  841. 
'7ear.''-Rice  v.  Blair  (Ky.)  166  S.  W.  180. 

WORK  AND  UBOR. 

See  Contracts,  {  28. 

S7  (Cy.)  Persona]  aervleea,  as  well  board 
and  lodging  and  other  necesiariea,  rendered  and 
furnished  to  near  relatives  are  deemed  gratui- 
tous, in  abaenoe  of  an  express  contract  to  psj 
therefor.— AUcn  T.  Allen,  166  &  W.  211. 

WRITS. 

See  Attacbment;    E!xecntion;  Gamislunent; 

Habeas   Corpus;    Injunction;  Mandamus; 

Prohibition;  Beplevin. 
Of  eriOTt  MO  Appeal  and  Brrot. 

WRONGS. 

See  Torts. 

YEAR. 

See  Frauds,  SUtute  of,  11  49,  IS2\  Time.  {  4. 
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